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SNIPES  et  al.  r.  BOMAR  COTTON  OIL  CO. 
(Supreme   Conrt   of   Texas.     Dec.   10,    1913.) 

1.  Master  and   Servant   (§   256*)— Aotionb 
FOR  Injuries— Petition. 

In  an  action  for  the  death  of  an  engineer 
of  a  stationary  engine,  a  petition  alleging  tliat 
the  base  around  the  engine  was  too  narrow, 
that  the  space  between  such  base  and  the  wheel 
pit  was  too  narrow,  that  the  employer  negli- 
gently permitted  such  apace  to  become  greasy 
and  slippery,  that  the  engineer  slipped  on  the 
greasy  floor,  and  fell,  or  stepped,  or  otherwise 
got  into  the  pit,  and  was  injured  by  contact 
with  the  wheel,  was  insu£ficient,  as  it  failed  to 
advise  the  employer  upon  what  ground  a  recov- 
ery was  sought. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  809-812,  816 ;  Dec.  Dig. 
J258.*] 

2.  Master  and  Servant  (S  209*)— Liabiuty 
FOR  I NJiTXiEB— Assumption  of  Risk. 

An  experienced  engineer,  who  for  ten  days 
had  exclusive  control  of  a  stationary  engine, 
assumed  the  risk  of  an  injury  from  the  height 
of  the  base  on  which  the  engine  rested,  the 
narrowness  of  the  space  between  such  base  and 
the  wheel  pit,  the  absence  of  any  guard  for  the 
pit  except  an  iron  bar,  four  feet  high,  running 
across  the  middle  thereof,  and  the  slippery 
<M>ndition  of  the  floor  caused  by  oil  dropped 
thereon  by  himself  while  oiling  the  drivewbeel 
and  engine,  and  hence  could  not  recover  for 
slipping  and  falling  into  the  pit,  coming  In 
contact  with  the  'drivewheel,  as  he  knew  the 
danger  involved. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  562,  653;    Dec.  Dig.  f 
209.*] 
8.  Pleading  (f  34*)— Petitiow— Construing 

Against  Pleader. 

In  an  action  for  the  death  of  an  engineer 
in  exclnsive  control  of  a  stationary  engine, 
where  the  petition  alleged  that  he  had  oiled 
the  engine  and  a  drivewheel  connected  there- 
with, and  that  the  floor  was  greasy  and  slip- 
I>ery,  but  failed  to  show  that  any  other  person 
caused  the  greasy  and  slippery  .condition,  it 
would  be  construed  against  plaintiff,  and  con- 
cluded that  he  spilled  the  oil  on  the  floor  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  6%.  66-74;   Dec.  Dig.  |  34.*] 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Jndldal  District 

Action  by  Mrs.  Agnea  Snipes  and  others 
against  the  Bomar  Cotton  Oil  Company.  A 
Judgment  for  defendant  on  demurrer  was  af- 
firmed by  the  Court  of  Civil  Appeals  (137  S. 
W.  428),  and  plaintiffs  bring  error.    Affirmed. 


Potter,  Culp  k  Gulp,  of  Gainesville,  and 
Jas.  T.  Miller,  of  Dallas,  for  plainUffs  in  er- 
ror. Davis  &  Thomason  and  Gamett  & 
Garnett,  all  of  Gainesville,  and  Walter  F. 
Seay,  of  Dallas,  for  defendant  in  error. 

BROWN,  C.  J.  We  copy  from  the  opinion 
of  the  Court  of  Civil  Appeals  the  following 
statement:  "The  suit  is  by  the  wife  and 
children  of  James  A.  Snipes  to  recover  the 
damages  suffered  on  account  of  his  death. 
The  court  sustained  a  general  demurrer  to 
the  petition,  and,  upon  the  appellants  declin- 
ing to  amend.  Judgment  was  entered  In  favor 
of  the  appellee.  The  ruling  of  the  court  in 
sustaining  the  demurrer  is  made  the  basis 
of  the  assignment  for  error.  The  petition  al- 
leged the  facts  to  be  that  James  A.  Snipes 
was  employed  by  appellee  as  an  engineer  to 
run  and  operate  the  engine  and  machinery  at 
its  cotton  oil  mill.  The  engine  was  set  on  a 
cement  base,  which  was  about  six  inches 
wider  on  the  side  than  the  engine,  and  about 
six  inches  higher  than  the  surrounding  floor 
of  the  room.  In  order  to  reach  and  oil  the 
knuckle,  or  eccentric,  on  the  engine,  it  was 
necessary  and  required  that  the  engineer 
should  stand  on  this  extended  8i>ace  of  the 
cement  base  upon  which  the  engine  rested. 
Connected  to  the  engine  by  a  shaft  was  a 
large  drivewheel,  which  revolved  with 
great  rapidity  and  force.  It  was  situated  to 
the  north  and  near  the  engine,  and  extended 
farther  west  than  the  engine.  The  space  be- 
tween the  engine  and  the  wheel  was  used  as 
a  passageway  in  performing  duties  about  the 
machinery.  This  wheel  revolved  partly  above 
the  floor  of  the  room  and  partly  below  the 
floor.  To  enable  the  wheel  to  properly  re- 
volve below  the  floor,  an  opening  was  made 
in  the  floor,  and  there  was  excavated  be- 
neath a  pit  Just  large  enough  for  the  wheel 
to  Save  clear  space  in  its  revolutions.  The 
opening  in  the  floor  on  the  side  of  the  wheel 
was  about  fourteen  inches,  and  was  safe- 
guarded by  an  iron  rail,  about  four  feet  high, 
running  across  the  middle  of  the  same.  It 
^as  alleged  that  Snipes  had  worked  about 
the  machinery  and  engine  and  room  for 
about  ten  days  before  his  death,  and  had  fre- 
quently stepped  upon  and  occupied  the  ex- 
tension of  the  cement  base  to  oil  and  handle 
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the  eccentric,  as  was  his  duty,  and  constantly 
used  the  passageway  for  his  work.  It  Is  al- 
leged that  on  October  15,  1909,  'the  said 
James  A.  Snipes,  acting  prudently  and  in  the 
performance  of  his  duty,  went  between  the 
engine  and  the  drlTewheel  and  pit,  and  his 
feet  slipped  under  him  on  the  broken,  un- 
eren,  and  greasy  floor,  and  he  was  precipitat- 
ed into  the  unprotected  pit  around  said  wheel, 
or  be  stepped  into  said  pit  while  at  his  work, 
or  otherwise  came  into  contact  with  said  un- 
protected wheel  when  said  wheel  was  rcTolv- 
ing  with  much  rapidity  and  force,  and,  his 
clothes  and  limbs  becoming  entangled  in  said 
wheel,  he  was  instantly  torn,  and  mutilated, 
and  kiUed.' " 

"The  object  of  pleading  is  to  notify  the  op- 
posite party  of  what  it  is  expected  to  prove 
as  the  ground  of  plaintifF's  action  or  the  de- 
fendant's defense,  so  that  he  may  prepare  for 
the  trial  of  the  issues  thus  tendered.  Liem- 
mon  V.  Hanley,  28  Tex.  220.  To  determine 
whether  or  not  a  pleading  presents  a  certain 
issue,  it  is  a  safe  rule  to  look  at  the  pleading 
from  the  standpoint  of  the  party  against 
whom  it  is  exhibited,  and  ascertain  if  the  al- 
legations are  sufficient  to  notify  him  that  the 
evidence  ofCered  wUl  be  produced,  or  that 
he  will  be  called  upon  to  present  evidence  to 
meet  it"  W.  H.  Ware  v.  Shafer  &  Braden, 
88  Tex.  46,  29  S.  W.  756.  See  Lemmon  v. 
Hanley,  28  Tex.  220. 

[1]  Relying  upon  the  allegations  of  the  pe- 
tition, could  the  defendant  tell  upon  which  of 
the  grounds  alleged  plaintiff  would  rely  for 
recovery?  The  petition  alleged  that  the  base 
around  the  engine  was  too  narrow ;  but  no 
allegation  points  out  in  what  manner  that 
fact  contributed  to  the  death  of  Snipes.  It 
is  alleged  that  the  space  between  the  base  on 
which  the  engine  rested  and  the  pit  in  which 
the  wheel  was  operated  was  too  narrow; 
but  it  is  not  alleged  that  the  fact  caused  or 
contributed  to  the  injury.  It  is  alleged  that 
defendant  negligently  permitted  the  cement 
space  around  the  pit  to  become  greasy  and 
slippery,  and  that  deceased  slipped  on  the 
greasy  cement,  and  fell  into  the  pit,  or  that 
he  stepped  Into  the  pit,  or  otherwise  got  into 
the  pit,  and  was  injured.  How  could  de- 
fendant have  prepared  to  meet  proof  that  de- 
ceased slipped  and  fell  into  the  pit,  or  that 
he  stepped  into  the  pit,  whereas,  plaintiffs 
might  prove  that  deceased  got  into  the 
pit  "otherwise,"  that  is,  in  any  unknown 
manner?  It  is  manifest  that  there  was  no 
such  certainty  in  the  allegations  of  petition 
as  the  law  required;  therefore  the  general 
demurrer  was  properly  sustained. 

[2,  3]  Each  fact  alleged  to  have  caused  or 
contributed  to  the  death  of  Snipes  was  un- 
questionably obvious  to  him.  He  was  an  ex- 
perienced engineer,  and  for  ten  days  had  ex- 
clusive control  of  the  machinery.  The  height 
of  the  base  on  which  the  engine  rested  and 
the  width  of  the  space  between  the  base  and 
the  pit  were  physical  conditions  which  must 


have  been  observed  in  their  use.  The  fact 
that  there  was  but  one  iron  bar  to  guard  the 
pit  must  have  been  known  to  a  man  who  ap- 
proached it  so  frequently,  and  who  mast 
have  come  into  contact  with  the  bar;  be 
could  not  possibly  have  failed  to  observe  the 
fact  that  but  one  rod  guarded  the  pit  De- 
ceased is  alleged  to  have  oiled  both  drive- 
wheel  and  engine,  and  no  allegation  is  made 
from  which  it  may  be  concluded  that  anoth- 
er person  caused  the  cement  floor  to  be 
"greasy  and  slippery";  therefore  the  con- 
clusion must  be  reached  that  Snipes  spilled 
the  oil  on  the  cement.  The  allegations,  be- 
ing indefinite  as  to  that  fact,  must  be  con- 
strued against  the  pleader.  Webb  County 
V.  School  Trustees,  95  Tex.  137,  65  S.  W.  878. 

It  is  manifest  that  Snipes  must  have  known 
of  the  defects  alleged,  and,  being  experienced 
in  such  service,  knew  the  danger  involved  in 
performing  the  service;  therefore  he  as- 
sumed the  risk.  Texas  &  Pacific  Railway 
Company  v.  Bradford,  66  Tex.  732,  2  S.  W. 
595,  59  Am.  Rep.  639. 

The  Judgments  of  the  district  court  and  of 
the  Court  of  Civil  Appeals  are  affirmed. 


CHICAGO,  R.  I.  &  G.  RT.  CO.  v.  PBMBER- 
TON. 

(Supreme  Court  of  Texas.   .Dec  S,  1913.) 

1.  Appeai.  ano  Ebrob  (5  361  •)— Petition  fob 
Wbit  of  Ebbob— SumClENCT. 

Where  the  Court  of  Civil  Appeals  re- 
fused to  consider  the  assignments  of  error  on 
the  ground  that  they  did  not  comply  with  the 
rules,  it  in  effect  overruled  them,  and  a  motion 
for  a  rehearing  and  a  petition  to  the  Supreme 
Court  for  a  writ  of  error  were  not  defective 
because  they  complained  only  of  the  "overrul- 
ing" of  the  assignments. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  1941-1959;  Dec  Dig.  i 
361.»I 

2.  Appeal  and  Ebbob  (|  743*)— Assignments 
OF  Ebbob— SuFFiciENCT. 

The  purpose  of  rule  23  for  Courts  of  Civil 
Appeals  (142  S.  W.  zii),  requiring  the  record 
to  contain  an  assignment  of  errors,  rule  24  (142 
S.  W.  xli)j  providing  that  the  ground  of  error 
presented  m  an  assignment  must  have  been  set 
forth  in  a  motion  for  a  new  trial  unless  funda- 
mental, and  rule  25  (142  S.  W.  xii),  requiring 
the  assignment  to  refer  to  that  portion  of  such 
motion  where  the  same  error  was  complained 
of,  is  to  confine  the  appellant  in  the  Court  of 
Civil  Appeals  to  such  grounds  of  error  as  were 
brought  to  the  attention  of  the  trial  court  in 
the  motion,  to  assure  the  Court  of  Civil  Ap- 
peals that  the  error  assigned  was  urged  in  such 
motion,  and  to  enable  it  to  verify  the  identity 
of  the  errors;  and  where  the  assignments, 
though  not  in  literal  compliance  with  the  rules, 
substantially  perform  this  purpose,  they  should 
be  considered,  since,  while  the  rules  constitute 
a  necessary  limitation  upon  the  exercise  of  the 
right  of  appeal,  the  preservation  of  that  right 
is  of  equal  concern  with  the  enforcement  of 
rules  of  practice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2999,  3011;  Dec  Dig.  g 
743.*] 
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3.  APPEAI,  and  ElKBOB  ({  743*)— ASSIGKUENTS 
OF   EKBOB — SUFTICIENCT. 

AssigDments  of  error,  referring  b;  num- 
ber to  the  paragraphs  of  the  motion  for  a  new 
trial,  where  the  assigned  errors  were  complain- 
ed of,  bnt  not  referring  to  the  page  of  the  tran- 
script where  the  motion  or  the  particular  para- 
graphs mentioned  might  be  found,  were  in  literal 
compliance  with  rule  24  for  Courts  of  Civil 
Appeals  fl42  S.  W.  xii),  providing  that  the 
ground  oi  error  assigned  must  have  been  set 
forth  in  the  motion  for  a  new  trial,  and  rule 
25,  requiring  the  assignment  to  refer  to  that 
portion  of  the  motion  where  the  same  error  was 
complained  of;  and  hence  the  Court  of  Civil 
Appeals  improperly  refused  to  consider  them. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {i  2999,  3011;  Dec.  Dig.  i 
743.*] 

4.  Appeax  and  Ebbok  (S  742*)— Assignments 
OF  Ebbob— Statements. 

Under  rule  31  for  Courts  of  Civil  Appeals 
(142  S.  W.  xiii),  providing  that  there  shall  be 
subjoined  to  the  propositions  under  an  assign- 
ment of  error  a  brief  statement,  in  substance, 
of  such  proceedings,  or  part  thereof,  in  the  rec- 
ord as  will  be  necessary  and  sufficient  to  ex- 
plain and  support  the  proposition  with  a  refer- 
ence to  the  pages  of  the  record,  the  statement 
need  not  reier  to  the  page  of  the  transcript 
where  the  motion  for  a  new  trial  complaining 
of  the  assigned  error  may  be  found,  unless 
such  motion  is  necessary  to  explain  and  support 
the  proposition,  as  the  statement  need  not  re- 
fer to  such  page  for  the  purpose  of  showing 
that  the  error  was  presented  in  such  motion. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3000;    Dec.  Dig.  {  742.*] 

5.  Apfeai,  and  Ebbob  (I  742*)— Jubisdiction 
or  SCPBXMK  COUBT— Discbbtionabt  Mat- 
XEB8. 

Under  such  rule,  where  the  statements  did 
not  refer  to  the  pages  of  the  transcript  where 
the  proceedings  necessary  to  support  and  ex- 
plain the  propositions  micht  be  found,  the  re- 
fusal of  the  Court  of  Civil  Appeals,  in  its  dis- 
cretion, to  consider  the  assignments  of  error 
would  not  be  reviewed  by  the  Supreme  Court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;    Dec.  Dig.  i  742.*] 

Error  to  Court  of  CItU  Appeals  of  Fifth 
Supreme  Judicial  District. 

Action  by  Henry  Pemberton  against  the 
Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany. A  Judgment  for  plaintiff  was  afflrmed 
by  the  Court  of  Civil  Appeals  (155  S.  W. 
652),  and  defendant  brings  error.  Reversed 
and  remanded  to  the  Court  of  Civil  Appeals. 

Lasslter,  Harrison  &  Rowland,  of  Ft  Worth, 
and  Bennett  Hill,  of  Dallas,  for  plaintiff  In 
error.  W.  L.  Crawford,  Jr.,  and  Carden, 
Starling,  Carden  &  Hemphill,  all  of  Dallas, 
for  defendant  In  error. 

PHILLIPS,  J.  The  plaintiff  In  error  was 
the  appellant  in  the  honorable  Court  of  Civil 
Appeals,  and,  on  the  appeal  of  the  case,  filed 
in  that  cotirt  its  brief  submitting  four  as- 
signments of  error.  The  court  declined  to 
consider  any  of  the  assignments,  for  the  rea- 
son, as  stated  in  Its  opinion,  that  none  of 
them  complied  with  rules  23,  24,  and  25  pre- 
scribed by  this  court  (142  S.  W.  xll)  for  the 
preparations  of  briefs.  In  that  the  brief 
failed  to  point  out  the  page  of  the  transcript 


where  the  alleged  error  was  called  to  the  at- 
tention of  the  trial  court  in  a  motion  for 
new  trial,  or  to  anywhere  point  out  the  page 
of  the  transcript  wliere  the  motion  for  a  new 
trial  was  to  be  found,  and  afflrmed  the  Judg- 
ment of  the  trial  court. 

[1]  Objection  is  made  by  the  defendant  in 
error  to  our  reviewing  the  action  of  the 
Court  of  dvil  Appeals,  upon  the  ground  that 
the  petition  for  the  writ  of  error,  as  did  the 
motion  for  rehearing,  complains  only  of  the 
"OTerrullng"  of  the  assignments  as  distin- 
guished from  the  refusal  to  consider  them. 
While  they  were  not  expressly  overruled,  the 
effect  of  the  court's  action  upon  the  appeal 
amounted  to  that  result  The  appellant  was 
at  liberty,  therefore,  to  treat  them  as  over- 
ruled, and  Its  assignments  of  error  in  the 
motion  for  rehearing  and  petition  for  writ 
of  error,  so  framed,  sufficiently  challenge  the 
ruling.  We  are  not  disposed,  at  all  events, 
to  deny  them  consideration  because  not 
couched  In  exact  and  technical  phrase. 

[2, 3]  The  first  assignment  of  error  pre- 
sented in  the  brief  of  the  plaintiff  in  error  in 
the  Court  of  OtH  Appeals  is  as  follows: 
"The  court  erred  In  overruling  defendant's 
motion  for  a  new  trial  on  the  first  ground 
stated  therein,  to  wit,  that  the  verdict  of  the 
jury  was  excessive,  and  In  overruling  defend- 
ant's motion  for  a  new  trial,  for  this  reason, 
as  stated  in  the  first  paragraph  thereof." 
Under  it  the  following  proposition  Is  submit- 
ted :  "A  fair  consideration  of  the  evidence  In 
this  case  shows  that  the  plaintiff's  injury 
was  comparatively  inconsiderable,  and  that 
the  verdict  is  grossly  excesslTe."  To  the 
proposition  is  subjoined  a  statement  of  the 
testimony,  constituting  nearly  three  pages  of 
the  brief.  In  which  at  intervals  reference  Is 
made  to  the  pages  of  the  statement  of  facts 
by  number.  Each  of  the  other  three  assign- 
ments of  error  concludes  with  substantially 
the  same  sentence  as  the  first  assignment, 
containing  in  each  instance  a  reference  by 
number  to  the  paragraph  of  the  motion  for  a 
new  trial  where  the  same  ground  of  error  Is 
presented.  It  is  true  that  the  page  of  the 
transcript  for  the  particular  paragraph  of 
the  motion  Is  not  given  in  any  assignment 
or  In  the  statement  under  it.  Nor  does  the 
brief  anywhere  designate  the  page  of  the 
transcript  where  the  motion  for  a  new  trial 
may  be  found.  But  this  was  not  necessary 
In  our  opinion  under  either  of  the  rules  upon 
which  the  honorable  Court  of  Civil  Appeals 
predicates  its  refusal  to  consider  the  assign- 
ments. 

Rule  23  provides  that  the  record  shall  con- 
tain an  assignment  of  errors  as  required  by 
the  statute.  It  makes  no  reference  to  the 
motion  for  a  new  trial.  In  rule  24  it  is  pro- 
vided that  the  ground  of  error  presented  in 
an  assignment  must  have  been  set  forth  in 
the  motion  for  a  new  trial ;  otherwise  It  will 
be  considered  as  waived  unless  it  be  funda- 


*Far  other  cases  lee  same  topic  and  section  NUMBER  In  Dee.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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mental  In  Its  nature.  And  under  rule  25  It 
Is  required  tbat  the  assignment  refer  to  that 
portion  of  tbe  motion  for  a  new  trial  where 
the  same  error  Is  complained  of.  The  pur- 
pose of  rules  24  and  25  In  their  relation  to 
the  motion  for  a  new  trial  is  obvious.  It  is, 
flrst  to  confine  the  appellant  in  the  Court  of 
ClTll  Appeals  to  the  submission  of  only  such 
grounds  of  error  as  were  brought  to  the  at- 
tention of  the  trial  court  in  the  motion; 
second,  to  assure  the  Court  of  Civil  Appeals 
that  the  error  assigned  was  urged  in  the 
motion;  and,  third,  to  enable  the  court  to 
verify  their  Identity.  It  is  plain,  however, 
that  the  rules  do  not  require  that  the  brief 
furnish  the  court  any  further  means  for  such 
verification  than  "the  reference"  In  the  as- 
signment "to  tbat  portion  of  the  motion  for 
a  new  trial  in  which  the  error  is  complained 
of,"  as  is  stated  in  rule  25,  since  they  make 
no  other  provision  in  that  respect.  There  is 
no  suggestion  that,  in  addition  to  the  refer- 
ence to  that  portion  of  the  motion  complain- 
ing of  the  error,  required  by  rule  25,  there 
shall  also  be  given  tbe  page  of  the  transcript 
containing  such  part  of  the  motion,  or  where 
the  motion  may  be  found.  This  court  in  its 
amendment  of  rule  25,  incorporating  this 
provision,  doubtless  considered  tbe  reference 
to  such  particular  part  of  tbe  motion  a  suf- 
ficient designation  of  tbe  record.  It  is  not 
improbable  that  it  recognized  the  difficulty 
of  complying  with  any  requirement  that'  the 
assignment  contain  any  further  designation, 
particularly  the  transcript  page  of  the  mo- 
tion— and  it  is  evident  that  it  regarded  the 
assignment  as  the  appropriate  place  for  the 
designation — since  the  appellant  complies 
fuUy  with  another  rule  if  he  faithfully 
copies  in  his  brief  the  assignment  as  filed  In 
tbe  trial  court ;  and  in  filing  his  assignments 
In  that  court  it  is  frequently  Impossible  for 
him  to  know  tbe  transcript  page  of  the  mo- 
tion, as  generally  the  transcript  is  not  pre- 
pared until  after  the  assignments  of  error 
are  filed. 

In  the  application  of  rules  24  and  25  the 
brief  does  not  involve  the  motion  for  a  new 
trial,  except  for  the  purpose  we  have  stated, 
and,  whenever  the  brief  makes  faithful  at- 
tempt to  accomplish  such  purpose  by  the  as- 
signment only  of  errors  presented  in  the  mo- 
tion, a  statement  to  that  effect,  with  a  refer- 
ence in  the  assignment  to  the  particular  part 
of  the  motion,  or  a  designation  of  the  pages 
of  the  record  In  immediate  connection  with 
the  assignment,  such  as  will  enable  the  court 
to  readily  compare  the  assignment  with  the 
motion;  in  other  words,  whenever  the  presen- 
tation of  the  assignment  of  error  substantial- 
ly performs  the  office  in  respect  to  the  motion 
for  a  new  trial  intended  by  these  rules,  it  is 
entitled  to  consideration,  though  tbe  letter 
of  tbe  rules  be  not  strictly  followed.  The 
rules  were  enacted  for  tbe  benefit  of  tbe 
Courts  of  Civil  Appeals,  and  to  facilitate 
tb^r  labors  by  relieving  them  of  some  part 


of  the  burden  which  tbe  examination  of  the 
numerous  and  voluminous  records  before 
them  necessarily  imposes.  They  should  be 
observed ;  and  as  they  relate  to  the  work  of 
those  courts,  we  are  at  all  times  reluctant 
to  revise  their  enforcement  of  them.  But  it 
was  not  intended  in  their  adoption  to  incum- 
ber the  Courts  of  Civil  Appeals  with  techni- 
cal and  arbitrary  requirements,  or  to  enjoin 
such  rigid  adherence  to  them  as  precludes 
their  observance  by  a  reasonable  and  sub- 
stantial compliance.  While  they  constitute  a 
necessary  limitation  upon  the  exercise  of  tbe 
right  of  appeal,  tbe  preservation  of  that  right 
is  of  equal  concern  with  the  enforcement  of 
rules  of  practice;  and,  in  our  opinion,  it 
should  never  be  denied  where  by  a  substan* 
tlal  compliance  with  their  provisions  the  pur- 
pose of  such  rules  is  effectually  subserved 
and  their  end  practically  accomplished. 
These  assignments  comply  literally,  we  think, 
with  rules  24  and  25,  and,  so  far  as  affected 
by  those  rules,  were  entitled  to  considera- 
tion by  tbe  court 

[4]  The  Court  of  Civil  Appeals,  as  we  have 
stated,  based  its  refusal  to  consider  the  as- 
signments only  upon  the  failure  of  the  brief 
to  comply  with  rules  23,  24,  and  25.  The  de- 
fendant in  error,  however,  insists  tbat  under 
rule  31  (142  S.  W.  xlll),  which  relates  to  the 
preparation  of  the  statement  subjoined  to 
the  proposition  submitted,  it  was  required 
that  the  transcript  page  of  the  motion  for  a 
new  trial  be  given.  Tbat  rule  provides  tbat 
under  the  proposition  there  shall  be  made 
a  brief  statement,  in  substance,  of  such  pro- 
ceedlngs,  or  part  thereof,  in  the  record,  "as 
will  be  necessary  and  sufficient  to  explain 
and  support  the  proposition,  with  a  refer- 
ence to  the  pages  of  the  record."  If  it  had 
been  necessary  to  state  any  part  of  the  mo- 
tion for  a  new  trial  in  order  to  explain  and 
support  the  several  propositions  under  the 
assignments,  this  rule  would  have  been  ap- 
plicable, but  such  does  not  appear  to  have 
been  the  case.  It  has  no  application  to  the 
motion  for  any  other  purpose,  and  distinctly 
not  for  the  purpose  of  its  being  shown  that 
the  ground  of  error  specified  in  the  assign- 
ment was  likewise  presented  in  tbe  motion. 

[6]  It  is  further  urged  by  the  defendant  in 
error  that  the  statements  as  made,  subjoin- 
ed to  tbe  propositions  submitted  under  the 
second,  third,  and  fourth  assignments,  are 
not  in  compliance  with  rule  31,  and  tbat  the 
court  properly  refused  to  consider  those  as- 
signments, because  of  the  want  of  reference 
to  the  pages  of  the  record.  The  statements 
under  the  assignments  Just  named  are  de- 
fective in  this  particular.  The  second  as- 
signment is  based  upon  the  refusal  to  give 
a  special  charge.  Tbe  statement  gives  tbe 
number  of  the  charge  and  copies  it  literally, 
but  omits  to  give  the  page  of  tbe  transcript 
where  it  may  be  found.  It  further  purports 
to  give  tbe  substance  of  certain  testimony  up- 
on the  issue  submitted  in  the  charge,  and 
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Trith  respect  thereto  gives  the  transcript 
pages.  The  third  and  foarth  assignments 
both  relate  to  matters  made  the  subject  of 
bills  of  exception.  In  the  statements  the  bills 
are  referred  to  by  nnmber,  and  copied  In  full, 
bQt  reference  to  the  pages  of  the  transcript 
where  found  Is  omitted.  While  the  state- 
ments under  these  three  assignments  are  de- 
fective In  the  particular  stated,  their  ac- 
curacy was  not  questioned  in  the  Court  of 
ClvU  Appeals  by  the  defendant  in  error,  and 
for  this  reason  we  believe  the  court  would 
have  been  warranted  in  considering  the  as- 
signments, but  we  do  not  consider  it  within 
our  province  to  revise  the  exercise  of  dis- 
cretion by  the  Court  of  ClvU  Appeals,  where 
the  statement  wholly  falls  to  refer  to  the 
pages  of  the  record,  and  the  assignment  is 
not  considered  for  tliat  reason. 

The  Judgment  of  the  Court  of  Civil  Appeals 
is  reversed,  and  the  cause  is  remanded  to 
that  court  for  the  consideration  of  the  first 
assignment  of  error  in  the  brief  filed  in  that 
court  by  the  plalntUF  In  error,  and  for  the 
consideration  of  the  remaining  three  assign- 
ments, unless  the  court  is  of  the  opinion  it 
should  refuse  to  do  so  because  of  the  state- 
ments thereunder  being  defective  in  the  re- 
spect stated,  under  rule  31. 

Reversed  and  remanded  to  the  Court  of 
Civil  Appeals. 


HARRIS  V.  TOWNLBT. 

(Court   of   Civil   Appeals   of   Texas.      Austin. 

Nov.   19,   1913.) 

1.  EZ£I(FTI0R8   (f  46*)— ABnCI.ES  OF  TKLOI— 

Toota— "ApPABATtis." 

Rev.  Civ.  St  1911,  art.  3785,  subd.  5, 
exempts  all  tools,  apparatus,  and  books  belong- 
ing to  any  trade  or  profession  from  attach- 
ment, execution,  and  any  other  species  of  forced 
sale  for  the  payment  of  debts,  except  as  other- 
wise provided.  Held,  that  the  word  "appara- 
tus" means  a  complex  device  or  machine  de- 
signed for  the  accomplishment  of  a  special  par- 
pose;  a  complex  instrument  or  appliance,  me- 
chanical or  chemical,  for  a  specific  action  or 
operation;  machinery;  mechanism — and  in- 
clnded  a  printing  press,  engine,  and  other  arti- 
cles in  daily  nse  by  the  publisher  and  .proprie- 
tor of  a  newspaper  and  necessary  for  ue  oon- 
dact  of  his  business. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.   H  66-81;    Dec.   Dig.   %  45.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  439,  440.] 

2.  Lardlobd  and  Terart   (|  246*)— liiXR— 

PBOPEBTT    StTBJBCT. 

Under  Rev.  Civ.  Bt  1011,  art  6490,  pro- 
viding that  the  landlord  and  tenant  act  was  not 
intended  to  repeal  the  exemption  laws  of  the 
state,  a  landlord  has  no  lien  on  property  of  the 
tenant  which  is  exempt  from  execution  and 
forced  sale. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |f  991-1002;  Dec.  Dig.  { 
246.*] 

Appeal  from  Lampasas  County  Court;  M. 
M.  White,  Judge. 


Action  by  P.  J.  Harris  against  M.  D.  Town- 
ley.  Judgment  for  plaintiff  "for  less  than  re- 
lief demanded,  and  he  appeals.    Affirmed. 

A.  McFarland,  of  Lampasas,  for  appellant 
H.  F.  Lewis  and  Word  &  Walker,  all  of 
Lampasas,  for  appellee. 

RICE,  J.  Appellant  brought  this  suit 
against  appellee  to  recover  the  sum  of  $384.- 
60,  balance  claimed  to  be  due  for  rent  of  a 
certain  building  situated  in  the  town  of  Lam- 
pasas, which  had  been  rented  to  him  by  ap- 
pellant and  which  was  used  by  appellee  as  a 
printing  office,  and  to  foreclose  his  landlord's 
lien  upon  one  6-column  quarto  Country 
CampbeU  press,  one  typewriter,  certsdn  type 
and  type  cases,  one  desk,  iron  safe,  togettier 
with  a  certain  gasoUne  engine  used  for  the 
oporatlon  of  said  press,  as  well  as  other 
fnmitore  and  fixtures  belonging  thereto. 
After  a  general  and  several  special  excep- 
tions, defendant  answered  that  he  was  a 
resident  of  said  state  and  county  and  was 
the  owner  of  said  property,  uslipig  it  in  con- 
nectloil  with  his  business,  that  of  editing, 
publishing,  and  printing  the  "Lampasas 
Blade,"  a  weekly  newspaper,  together  with 
his  job  or  commercial  printing  business ;  that 
he  was  a  printer  and  publisher  by  trade  and 
had  no  oUier  trade  or  profession  by  which 
to  support  his  family;  that  said  articles  were 
in  dally  nse  by  him  in  his  business  and  use- 
ful and  necessary  in  the  prosecution  thereof, 
and  without  them  he  could  not  continue  the 
printing  and  publication  of  said  newspaper 
— for  which  reasons  he  claimed  that  they 
were  exempt  under  the  laws  of  this  state 
from  forced  sale.  A  Jury  being  waived, 
there  was  a  trial  before  the  court,  resulting 
in  Judgment  for  appellant  in  the  amount  sued 
for,  with  foreclosure  of  his  landlord's  lien 
on  the  safe  and  certain  merchandise,  unnec- 
essary to  mention;  but  the  court  refused  to 
foreclose  said  lien  upon  the  rest  of  said  prop- 
erty, from  which  Judgment  this  appeal  is 
taken. 

[1]  Revised  Statutes,  art' 3785,  subdlv.  C, 
exempts  all  tools,  apparatus,  and  books  be- 
longing to  any  trade  or  profession  from  at- 
tachment, execution,  and  every  other  species 
of  forced  sale  for  the  payment  of  debts,  ex- 
cept as  otherwise  provided;  and  the  present 
case  does  not  fall  within  any  of  said  excep- 
tions. If  said  printing  press  and  engines  are 
exempt  from  such  sale  under  the  law,  then 
it  is  conceded  by  appellant  that  the  Judgment 
la  correct,  otherwise  It  should  be  reversed. 

The  question  presented  is  not  an  open  one 
in  this  state  but  has  been  settled  by  several 
of  our  decisions,  among  others  that  of  Green 
V.  Raymond,  58  Tex.  80,  44  Am.  Rep.  601, 
wherein  a  printing  press  and  cases  used  in 
the  printing  office  and  owned  by  an  editor 
and  publisher  were  held  exempt  from  forced 
sale  under  this  statute.  In  discussing  the 
expression  "apparatus,"  used  in  the  statute. 
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the  court  says:  "Tlie  word  'apparatus'  to 
strikingly  apt,  a  generic  term  of  the  most 
comprehensive  signification.  The  trade  or 
profession  of  Raymond  was  that  of  editor 
and  publisher  of  a  weekly  newspaper.  What 
tools  and  apparatus  belonged  to  that  trade  or 
profession?  It  is  the  printing  press,  type, 
cases,  etc.,  and  not  alone  the  pair  of  scissors, 
bottle  of  ink,  and  goosequill  pen  of  the  edi- 
torial department.  The  apparatus  belonging 
to  the  trade  of  a  publisher  must  of  neces- 
sity Include  the  press,  type,  cases,  etc.,  which 
are  essential  to  the  conducting  of  that  busi- 
ness. The  blacksmith  could  as  well  dispense 
with  his  anvil  and  hammer,  the  shoemaker 
with  his  awl  and  last,  the  farmer  with  his 
plow  and  hoe,  as  could  the  publisher  dispense 
with  his  press,  type,  and  cases;  and  yet 
all  of  these  are  exempt  as  belonging  to  these 
respective  trades."  See,  also,  St  Louis  Tyi)e 
Foundry  v.  Taylor,  35  S.  W.  691;  Same  v. 
International  Live  Stock  Journal  Prtg.  Co., 
74  Tex.  651,  12  S.  W.  842,  15  Am.  St  Rep. 
870;  Betz  v.  Maier,  12  Tex.  Olv.  App.  219,  33 
S.  W.  710;  Patterson  v.  English,  142  S. 
W.  1& 

[2]  Article  6490,  Revised  Statutes  of  1911, 
specially  provides  that  the  landlord  and 
tenant  act  is  not  Intended  to  repeal  the 
exemption  laws  of  this  state;  and  It  has  al- 
ways been  held  by  our  courts  that  the  ex- 
emption statutes  should  be  liberally  con- 
strued. We  think  it  is  Immaterial  that  the 
press  in  this  case  was  not  run  by  hand  but 
by  this  gasoline  engine. 

The  word  "apparatus"  is  not  used  In  a  re- 
stricted sense,  as  contended  for  by  appellant 
The  Standard  Dictionary  defines  "apparatus" 
thus:  Any  complex  device  or  machine  de- 
signed or  prepared  for  the  accomplishment  of 
a  special  purpose.  And  Webster  defines  it  as: 
Any  complex  Instrument  or  appliance,  me- 
chanical or  chemical,  for  a  specific  action  or 
operation;  machinery;  mechanism.  Under 
the  word  "tools,"  In  Bouvler's  Law  Diction- 
ary, a  printing  press-is  referred  to  as  an  "ai>- 
paratus."  In  Wood  v.  Bresnahan,  63  Mich. 
614,  30  N.  W.  206,  208,  a  steam  engine,  shingle 
machine,  and  saw  gummer  In  use  or  lately 
used  in  business  are  articles  exempt  from  ex- 
ecution as  being  apparatus,  enabling  the  per- 
son to  carry  on  the  business  in  which  he  is 
principally  engaged. 

The  court  having  found  that  appellee  was 
the  owner,  publisher,  and  proprietor  of  a 
newspaper,  and  that  the  press,  engine,  and 
other  articles  above  mentioned  were  In  dally 
use  hy  him  and  necessary  for  conducting  his 
business,  we  conclude  that  he  was  correct  in 
holding  as  matter  of  law,  that  they  were  ex- 
empt from  forced  sale  under  this  statute, 
and  that  he  properly  refused  to  foreclose  the 
landlord's  lien  thereon,  for  which  reason  the 
judgment  of  the  court  below  is  In  all  things 
affirmed. 

Affirmed. 


HOUSTON  OIL  CO.  OF  TEXAS  v.   LAM- 
BERT et  al. 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 

Oct  18,  1013.     Rehearing  Denied  Nov.  13. 

1913.) 

1.  Advkbse  Possession  (|  116*)  —  Actions — 
Evidence— SuFPiciENCT. 

In  an  action  for  land  which  plaintiff  claim- 
ed by  prescriptive  title,  evidence  held  aufficient 
to  go  to  the  jury  on  the  issue  of  plaintiff's 
claim  to  the  specific  land  described  in  bis  peti- 
tion and  in  the  field  notes  of  the  surveyor,  and 
of  such  claim  for  the  period  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  314,  691-701 ;  Dec.  Dig. 
§  115.»] 

2.  Tbiai,  (I  260*)  —  Instkuctions  —  RErnsAL 
ot  Request  Covebed  bt  Those  Given. 

In  a  suit  over  laud  which  plaintiff  claimed 
by  prescriptive  title,  where  defendant  requested 
two  special  charges  on  the  issue  as  to  whether 
plaintiff's  grantor  had  ever  claimed  a  definite 
tract  the  giving  of  one  of  the  siiecial  charges 
was  sufficient,  and  defendant  cannot  complain 
of  the  refusal  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig:  }{  661-050;    Dec.  Dig.  |  260.*] 

Appeal  from  District  Court,  San  Augustine 
County;  L.  D.  Gulnn,  Judge. 

Action  by  W.  D.  Lambert  against  the 
Houston  <M1  Company  of  Texas  in  which 
Ned  Douglas  Intervened.  From  a  judgment 
for  plaintiff  and  intervener,  defendant  ap- 
peals.   Affirmed. 

Higbtower,  Orgain  &  Butler  and  J.  D. 
Campbell,  all  of  Beaumont,  for  appellant. 
June  C.  Harris,  of  Nacogdoches,  and  S.  M. 
Davis,  of  Davis,  Okl.,  for  appellees. 

McMEANS,  J.  W.  D.  Lambert  claiming 
the  merchantable  pine  timber  on  86  acres 
of  land,  part  of  a  160-acre  survey  out  of 
H.  T.  &  B.  section  No.  16  in  San  Augustine 
county,  and  Ned  Douglas,  Intervener,  claim- 
ing title  to  said  85  acres,  brought  this  suit 
against  the  Houston  Oil  Company  of  Texas 
for  the  recovery  of  same.  It  was  agreed  that 
the  record  title  to  the  land  is  in  the  Oil  Com- 
pany, and  that  It  to  entitled  to  a  judgment 
for  the  land  and  timber  unless  its  right  of 
recovery  to  defeated  by  the  claim  of  Lam- 
bert and  Douglas,  based  on  the  statutes  of 
limitation  of  ten  years.  A  trial  before  a 
Jury  resulted  In  a  verdict  and  judgment  for 
the  plaintiffs,  and  the  defendant  Oil  Com- 
pany has  appealed. 

Appellant  requested  the  court  to  give  to 
the  jury  its  first  and  second  charges,  both 
of  which  were  peremptory  instructions  to 
return  a  verdict  for  it,  and  also  requested 
the  court  to  give  Its  third  special  charge, 
which  contained  the  Instruction  in  effect, 
that  before  the  plaintiff  and  intervener  can 
recover  anything  in  this  suit  the  Jury  must 
be  satisfied  from  the  evidence  that  the  land 
embraced  In  the  field  notes  set  out  in  plain- 
tiffs' petition  was  the  identical  land  which 
was  claimed  by  Ned  Douglas  for  a  period  of 
ten  consecutive   years  prior  to  the  institu- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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tion  of  the  salt  on  January  3,  1911,  and 
that  said  land  as  so  described  was  by  some 
mefins  designated  or  defined  on  the  ground 
daring  snch  period  before  the  suit  was  filed. 
The  refusal  of  the  court  to  give  said  charges 
is  made  the  basis  of  appellant's  first,  sec- 
ond, and  third  assignments  of  error,  and 
under  these  the  appellant  asserts  the  prop- 
osition, In  substance,  that  in  order  to  re- 
cover land  under  the  statute  of  limitation 
of  ten  years  the  claimant  must  show  statu- 
tory posseesion  of  the  identical  land  sued 
for  by  the  Identical  boundaries  in  his  peti- 
tion, and  that  this  had  not  been  shown  by 
the  testimony  on  the  trial  in  the  court  be- 
low. 

[1]  The  160  acres  is  described  by  field 
notes  In  plaintUFs'  petition,  it  appears  that 
before  the  filing  of  the  suit  Ned  Douglas 
sold  75  of  the  160  acres,  and  his  vendee  did 
not  Join  in  the  suit  as  party  plaintiff,  nor 
was  he  made  a  party.  According  to  the 
testimony  of  Douglas,  he  bought  the  160 
acres  in  question  from  Zetta  Curl  in  1886 
by  an  instrument  in  writing  which  was  in- 
troduced in  evidence,  and  which  is  as  fol- 
lows: "Know  all  men  by  these  presents,  that 
I,  Zetta  Carl,  of  the  county  of  San  Augus- 
tine and  state  of  Texas,  for  and  in  consid- 
eration of  the  sum  of  $160.00,  one  htmdred 
and  sixty  dollars  cash  pade  me  in  Iiand  by 
Xed  Douglas  for  a  firm  100  acres,  I  bargain, 
sell  and  convey,  bargained,  sold  and  conveyed 
and  by  these  presents  grant  sell  to  Ned 
Douglas  my  homestld  premises  included  and 
do  bind  myself."  Douglas  testified  that 
the  land  he  bought  from  Zetta  Curl  is  the 
same  160  acres  that  he  had  sued  the  Hous- 
ton Oil  Company  for;  that  he  had  it  sur- 
veyed out  about  five  years  before  bringing 
the  suit;  and  that  the  land  so  surveyed  was 
the  same  that  he  so  purchased  and  intend- 
ed to  occupy  and  live  upon.  We  quote  his 
testimony:  "This  very  land  that  is  involved 
in  this  suit  has  a  house  upon  it  with  some- 
body living  in  it,  and  I  remained  there  from 
1886  to  1888,  farming  each  year.  The  whole 
tract  of  160  acres  was  surveyed  at  the  same 
time  five  years  ago.  I  don't  suppose  that 
is  the  first  time  the  land  has  ever  been  sur- 
veyed. There  were  hacks  around  it — old 
hacks.  I  guess  the  property  I  am  claiming 
has  been  surveyed.  As  to  how  I  know  what 
land  I  was  claiming  until  that  was  done, 
it  was  claimed  by  other  places  adjoining  It. 
The  other  place  was  160  acres.  The  160- 
acre  tract  is  what  I  bought  from  Aunt  Zet- 
ta. I  reckon  it  was  five  years  ago  I  had 
it  run  out  tJp  to  that  time  I  did  know 
where  my  160  acres  of  land  was  because 
I  knowed  where  the  bouse  was.  I  can  map 
It  oat  to  you  mighty  quick.  Here  is  the  Ned 
Garrett  place,  and  here  is  the  Zetta  Curl 
place.  This  was  claimed  from  here  to  tliis 
branch  here.  Here  was  the  way  the  place 
was  lying.  This  dotted  line  was  the  line. 
Those  are  the  metes  and  bounds  I  had." 
Again  he  says:   "Over  there  is  the  Ned  Gar- 


rett place  on.  the  east  raid.  •  •  •  My 
western  boundary  line,  as  I  understood  in  my 
purchase  from  Zetta  Curl  and  as  she  con- 
veyed it  to  me,  extended  to  tlie  branch. 
The  north  line  was  to  run  with  this  land  to 
the  branch.  The  south  line  was  to  run  from 
the  comer  to  the  branch — the  first  corner 
I  mentioned  there — we  call  It  the  northwest 
comer  of  the  Ned  Garrett  This  (the  160 
acres  in  controversy)  is  on  the  western  side 
of  the  Ned  Garrett  It  was  to  run  from 
the  northwest  corner  to  the  branch,  and 
from  the  sotithwest  comer  to  the  branch. 
The  east  line  was  the  Ned  Garrett  west 
line.  When  I  bought  this  land  from  Zet- 
ta Curl  in  1886,  there  were  some  hacks 
around  tliat  160  acres  where  this  last  sur- 
vey is — some  old  hacks  there.  The  last  sur- 
vey made  by  the  surveyor  ran  with  those 
hacked  lines.  Now  and  then  we  could  find 
some  hacks  on  the  trees.  We  couldn't  find 
them  all  the  way  but  we  could  part  of  the 
way."  The  "dotted"  line  to  which  Douglas 
referred  indicates  on  a  map  or  plat  the  160 
acres  claimed  by  him  as  run  out  by  the  sur- 
veyor. 

We  think  the  testimony  of  Douglas  above 
quoted  is  sufficient  to  raise  the  issue  of  Ms 
claim  to  the  specific  160  acres  described  in 
his  petition  and  in  the  field  notes  of  the 
surveyor,  and  of  such  claim  for  a  continu- 
ous period  of  time  to  perfect  liis  title  there- 
to under  the  ten-year  statute  of  limitation, 
and  that  the  requirements  stated  by  the 
Supreme  Court  in  Louisiana  &  Texas  Lum- 
ber Co.  V.  Kennedy,  103  Tex.  297,  126  S.  W. 
1110,  and  by  this  court  in  Louisiana  &  Tex- 
as Lumber  Co.  v.  Stewart,  130  S.  W.  199, 
were  substantially  met  See  Davis  v.  Re 
celvers  of  Houston  Oil  Co.,  50  Tex.  Civ 
App.  507,  111  S.  W.  219.  It  foUows  there 
fore,  that  the  court  did  not  err  in  refusing 
to  instruct  a  verdict  in  favor  of  appellant, 
as  complained  of  In  Its  first  and  second 
assignments  of  error. 

[2]  There  was  testimony,  and  notably  that 
of  the  surveyor,  McLaurln,  who  ran  out 
the  160  acres  for  Douglas,  which  was  suffi- 
cient to  raise  the  issue  as  to  whether  the 
lines  which  Douglas  claimed  had  ever  been 
surveyed  before  and,  incidentally,  as  to 
whether  Douglas  ever  claimed  a  definite  160 
acres.  On  the  issue  thus  raised  two  special 
charges  were  asked  by  appellant  and  one 
of  them,  which  follows,  was  given:  "You  . 
are  instructed  that  before  you  can  find  in 
favor  of  plaintiff  or  Intervener  for  anything 
in  this  suit  yon  must  believe  from  a  pre- 
ponderance of  the  evidence  that  Ned  Doug- 
las at  some  period  of  the  ten  consecutive 
years  before  the  filing  of  this  suit  claimed 
the  specific  land  as  described  in  Ms  petition 
herein,  and  that  during  all  of  such  period 
of  ten  consecutive  years  he  had  and  held 
open  and  notorious  adverse  possession  of 
the  land  so  described,  and  if  you  do  not  so 
find  your  verdict  must  be  for  the  defendant 
in  this  case."     The  giving  of  this  special 


Digitized  by 


Google 


8 


161  SOTJTHWESTBRN  REPOHTBB 


(Tex. 


charge  rendered  the  glying  of  the  charge  set 
out  Id  the  third  assignment  of  error  un- 
necessary. 

The  appellant  having  requested  the  giving 
of  two  special  charges  covering  the  same  is- 
sue, one  of  which  was  given,  cannot  complain 
that  the  other  was  not  also  given.  The  as- 
signments are  overruled. 

We  have  carefully  considered  appellant's 
remaining  assignments  of  error,  and  are  of 
the  opinion  that  none  of  them  points  out 
reversible  error.  The  seventh  and  eighth 
assignments  are  not  followed  by  such  a 
statement  as  is  required  by  rule  31,  and  are 
not  therefore  entitled  to  consideration.  The 
record  discloses  no  reversible  error,  and 
the  Judgment  of  the  court  below  1b  affirmed. 

Affirmed. 


CITY  OP  LA  GRANGE  v.  BROWN  et  al. 

(Court   of   Civil    Appeals    of    Texas.      Austin. 

Oct  29,  1913.     Rehearing  Denied 

Dec.  8,  1913.), 

1.  Dedication  (S  37*)— Acceptance— What 
■  Constitutes. 

Where  the  streets  in  a  subdivision  were 
dedicated  to  the  public,  the  use  of  the  streets 
by  the  public,  and  the  removal  of  gravel  there- 
from by  the  city,  under  the  claim  that  they 
were  a  public  street,  is  sufficient  to  show  ac- 
ceptance of  the  dedication,  even  though  the 
streets  were  not  always  maintained  in  a  fit 
condition  for  travel. 

[EM.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  if  73,  74;    Dec.  Dig.  §  37.*] 

2.  Dedication  (§  63*)  —  Stbeets— Abandon- 
ment. 

Mere  nonnser  or  delay  in  the  improvement 
of  a  street,  so  that  parts  of  it  became  practical- 
ly impassable,  and  were  not  used  by  travelers, 
is  insufficient  to  establish  an  abandonment  by 
the  city  of  that  portion  of  the  street,  where  it 
was  a  part  of  the  general  street  system  which 
was  dedicated  In  laying  out  a  subdivision. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  If  103-106;    Dec.  Dig.  {  63.*] 

3.  Municipal     Cobpobations      (J     663*)  — 
Stbeets— Cabe  fob  Stbeets. 

Even  though  the  abutting  owner  owns  the 
fee  of  the  street,  the  city  is  entitled  to  remove 
soil  or  gravel  therefrom  when  necessary  to 
properly  grade  it,  and  to  use  the  gravel  or  soil 
in  improving  the  streets  in  another  locality. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |i  1438-1440;  Dec. 
Dig.  i  (m.*\ 

4.  MnNiciPAL     Cobpobations     (J     663*)  — 
Stbeets— Impbo  vement. 

As  Rev.  Civ.  St.  1911,  art  769,  express- 
ly authorizes  cities  owning  waterworks  to  im- 
prove' a  highway  to  their  plants  even  though 
they  be  witliout  the  corporate  limits,  a  city  may 
use  gravel  and  soil,  removed  from  a  street 
within  its  corporate  limits,  for  the  purpose  of 
improving  the  highway  to  its  water  plant. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1438-1440;  Dec. 
Dig.  §  663.*i 

Appeal  from  District  Court,  Fayette  Coun- 
ty;   Frank  S.  Roberts,  Judge. 

Suit  by  A.  J.  Brown  and  others  against 
the  City  of  La  Grange.    From  the  Judgment, 


defendant  appeals,  and  plaintiffs  prosecute 
a  cross-appeal.  Affirmed  In  part,  and  in  part 
reversed  and  rendered. 

L;  D.  Brown,  of  La  Grange,  for  appellant. 
John  T.  Duncan,  of  La  Grange,  for  appellees. 

ECET,  G.  J.  This  Is  an  Injunctioa  suit,  the 
nature  and  result  of  which  are  sufficiently 
indicated  by  the  trial  Judge's  findings  of  fact 
and  conclusions  of  law,  which  are  as  follows: 

"Findings  of  Fact 

"I  find  that  the  original  town  tract  of 
La  Grange  was  laid  out  Into  streets,  blocks, 
and  alleys  about  the  year  1838,  and  I  find 
that  as  an  addition  to  the  original  town 
tract  of  La  Grange  W.  W.  Ldgon  and  N.  W. 
Falson  laid  out  on  the  north  side  of  La 
Grange  what  Is  known  as  the  Falson  &  Llgon 
addition  of  the  town  of  La  Grange,  and  I 
find  that  lots  1,  2,  8,  and  4  and  lot  6  in  block 
504  in  the  Falson  &  Llgon  addition  belong 
to  the  plaintiffs  herein,  and  that  they  have 
succeeded  to  whatever  rights  the  original 
proprietors,  to  wit,  Falson  &  Llgon,  had  la 
and  to  said  lots.  I  find  that  Washington 
street  was  a  street  In  the  original  town 
tract,  and  that  when  the  Falson  &  Llgon  ad- 
dition was  laid  out  it  was  projected  through 
said  addition,  and  terminated  at  the  north 
boundary  of  said  town.  I  find  that  lots  1,  2, 
3,  and  4,  in  block  604,  abut  upon  the  east 
side  of  Washington  street,  and  I  find  that 
plaintiffs  own  block  No.  503,  and  it  abuts 
upon  the  east  side  of  Washington  street  I 
find  that  all  property  lying  opposite  blocks 
503  and  604,  and  on  the  west  side  of  Wash- 
ington street  lie  outside  of  the  town  of  La 
Grange,  and  that  there  are  no  blocks  or  lots 
In  said  town  lying  on  the  west  side  of  Wash- 
ington street  and  opposite  blocks  503  and 
604.  I  find  that  the  Faison  &  Llgon  addition 
to  the  town  of  La  Grange  was  laid'  out  into 
blocks,  lots,  streets,  and  alleys  about  the 
year  1854,  and  that  said  streets  and  alleys 
were  mapped  and  platted  and  dedicated  to 
the  public.  I  find  that  about  the  year  1856 
the  city  of  La  Grange  was  Incorporated  by 
an  act  of  the  Legislature,  and  has  remained 
an  incorporated  town  ever  since  said  date, 
and  Is  now  Incorporated,  but  I  find  that  about 
the  year  1879  or  18S0,  it  abandoned  its  Legis- 
lature charter  and  adopted  the  charter  which 
is  provided  for  dtles  and  towns  of  1,000  In- 
habitants and  over,  as  set  out  in  the  Revised 
Statutes  of  the  state  of  Texas.  I  find  that 
Washington  street  is  60  feet  In  width,  and 
that  all  streets  running  north  and  south  are 
of  similar  width.  1  find  that  the  streets  run- 
ning east  and  west  through  the  Faison  & 
Llgon  addition  are  30  feet  in  vrldth,  and 
none  of  these  have  been  opened  through  plain- 
tiff's property  by.  the  city.  I  find  that  the 
lots  In  the  Falson  &  Llgon  addition  are  160 
feet  in  length  and  91  feet  in  vrtdth.     I  -find 
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tbat  tbe  blocks  In  the  Falson  &  ligon  addi- 
tion are  320  feet  long  by  364  feet  In  width. 
I  find  that  North  Line  street  is  the  north- 
ernmost street  running  east  and  west  in  the 
town  of  La  Grange  and  in  the  Falson  &  Lig- 
on addition.  I  find  that  its  west  end  abuts 
upon  Washington  street,  and  that  it  also 
abuts  upon  lot  4  belonging  to  these  plalntlfTs 
in  block  504  for  a  distance  of  160  feet,  and 
I  find  that  while  said  west  end  of  said  street 
was  laid  out  and  dedicated  in  1854,  and  If 
accepted  it  has  never  been  worked,  used,  or 
traversed  by  the  city  of  La  Grange  for  street 
purposes,  I  am  of  opinion  the  evidence 
shows,  and  I  find,  that  it  was  abandoned  by 
the  dty,  and  I  find  that  it  has  reverted  to 
the  plaintiffs,  who  are  the  owners  of  the 
lot  No.  4  which  is  adjacent  to  and  abutting 
opon  said  street 

"I  find  that  the  defendant  has  removed 
gravel  from  lot  No.  4  belonging  to  the  plain- 
tiffs, and  also  removed  gravel  from  the  aban- 
doned portion  of  the  west  end  of  North  Line 
street,  and  that  they  were  removing  It  at  the 
time  tbat  this  writ  of  injunction  was  ap- 
plied tor  and  granted,  and  also  tbat  said 
gravel  was  being  removed  from  with  (with- 
in) the  dty  limits  of  La  Grange,  and  was 
being  carried  and  deposited  in  a  roadway 
outside  of  the  dty  limits  of  La  Grange,  and 
leading  from  the  power  house  and  the  water- 
works of  the  dty  to  the  dty  of  La  Grange, 
which  was  owned  by  the  dty  of  La  Grange. 
I  find  that,  for  the  purpose  of  improving  the 
north  end  of  Washington  street  and  making 
it  more  traversable,  the  defendant  has  re- 
moved gravel,  earth,  and  material,  and  has 
removed  it  to  other  places  and  used  it  in 
other  portions  of  the  dty  for  public  pur- 
poses, and  without  compensation  to  the  plain- 
tiffs, and  that  they  are  likely  to  continue  to 
do  the  same  hereafter;  that  the  gravel, 
earth,  and  material  in  that  part  of  Wash- 
ington street  upon  whidi  plaintiffs*  property 
abnts,  and  over  which  the  defendant  has  an 
easement  or  right  of  way,  is  valuable  and 
merchantable  and  salable  and  has '  a  mar- 
ket value,  and  I  find  that  tbe  plaintiffs  have 
a  fee-simple  title  to  all  that  portion  of  Wash- 
ington street  upon  which  block  603  abuts, 
and  upon  whldi  lots  1,  2,  3,  and  4  abut,  but 
such  fee-simple  title  is  subject  to  the  ease- 
ment or  right  to  pass  and  repass  by  the  de- 
fmdant;  that  the  defendant  owns  no  title 
to  the  soil,  but  only  a  right  to  pass  and  re- 
pass, r^nir  and  maintain  said  street  for  use 
of  the  public;  that  Washington  street  has 
been  dedicated  to  and  accepted  by  the  dty  of 
La  Grange. 

"Condnslons  of  Law. 
"As  a  matter  of  law  I  find  that  the  plain- 
tiffs are  entitled  to  a  perpetuation  of  their 
preliminary  injunction  in  so  far  as  it  pro- 
hibits the  defendant  from  removing  gravel 
from  their  lots,  and  in  so  far  as  it  prohibits 
the  defendant  from  removing  gravel  from 
the  west  end  of  North  Line  street  whldi 


abuts  upon  and  lies  adjacent  to  tne  lots 
of  plaintiffs. 

"I  hold  that  the  defendant,  by  virtue  of  its 
corporation,  Is  entitled  under  the  law  to  Im- 
prove the  north  end  of  Washington  street 
in  order  to  make  the  same  traversable  and 
more  useful  to  the  traveling  public,  and  I 
find  as  a  matter  of  law  that  the  defendant 
has  the  right  to  remove  the  excess  gravel 
and  material,  etc.,  from  said  street,  and  to 
carry  It  to  any  portion  of  the  dty  and  use  it 
on  the  streets  of  the  city  without  compensa- 
tion to  the  plaintiffs  pursuant  to  a  general 
plan  of  street  Improvement.  I  find  that  the 
plaintiffs  are  entitled  to  recover  all  costs  in 
this  behalf  expended,  and  I  direct  that  Judg- 
ment be  entered  according." 

In  pursuance  of  the  foregoing  findings  and 
condusions,  Judgment  was  rendered  perpetu- 
ally restraining  the  dty  of  La  Grange  from 
removing  gravel  from  the  property  belonging 
to  the  plaintiffs,  and  from  that  portion  of 
North  Line  street  upon  which  the  plaintiffs' 
property  abuts,  and  which  is  designated  as 
lot  4  in  block  504.  But  the  temporary  in- 
junction which  had  previously  been  issued, 
restraining  the  dty  of  La  Grange  from  re- 
moving gravel  or  dirt  from  Washington 
street  where  it  abuts  upon  plaintiffs'  proper- 
ty was  dissolved.  The  dty  of  La  Grange 
has  prosecuted  an  appeal,  and  is  complain- 
ing only  of  that  portion  of  the  Judgment 
which  relates  to  North  Line  street;  and  the 
plaintiffs,  by  cross-assignment  of  error,  are 
complaining  of  that  portion  which  relates  to 
Washington  street 

Opinion. 

[1,2]  1.  The  questions  dealt  with  in  this 
opinion  are  presented  by  proper  assignments, 
and  we  will  now  proceed  to  a  conslderatioa 
of  those  questions.  Counsel  for  appellant  ■ 
contends,  and  we  sustain  the  contention,  that 
the  trial  court  committed  error  In  finding  and 
holding  that  the  dty  had  not  accepted  the 
dedication  of  North  Line  street  and,  if  it 
had  been  accepted,  that  it  was  subsequently 
abandoned.  It  is  not  denied,  and  the  undis- 
puted proof  shows,  that  the  street  referred 
to,  as  well  as  all  others  in  the  Falson  & 
Llgon  addition,  was  dedicated  to  the  public 
in  1854;  and,  wblle  no  formal  acceptance 
was  shown,  the  proof  disclosed  such  use  of 
the  street  referred  to  by  the  dty  and  the 
public  as  constituted  an  acceptance.  Tbe 
very  fact  that  the  dty  was  removing  gravel 
from  that  street  claiming  the  right  to  do  so 
because  of  its  bdng  a  public  street  was  a 
suffident  evidence  of  an  acceptance  of  tbe 
dedication.  But  in  addition  to  that  it  wa» 
shown  that  the  greater  portion  of  the  street 
was  used  by  the  public  as  a  highway.  And 
what  has  been  said  in  reference  to  the  ques- 
tion of  acceptance  virtually  disposes  of  tbe 
question  of  abandonment  The  trial  court 
seems  to  have  been  of  the  opinion  that  be- 
cause it  was  not  shown  that  that  portion  of 


Digitized  by 


Google       ^^ 


10 


161  SOUTHWESTERN  EEPOBTER 


(Tex. 


North  Line  street  which  abuts  upon  appel- 
lee's property  had  ever  been  worked  by  the 
city,  and  as  It  was  shown  that  there  was  but 
little  travel  on  that  part  of  the  street,  and 
as  a  small  portion  of  it  was  practically  Im- 
passable, thereby  causing  travel  to  diverge 
and  go  around  that  portion,  that  therefore 
that  portion  of  the  street  had  been  aban- 
doned. In  that  holding  we  think  the  trial 
court  fell  into  error. 

"In  determining  whether  a  highway  has 
been  abandoned,  it  is  proper  to  consider  the 
mode  in  which  the  abutters  and  the  public 
acquired  their  rights,  as  well  as  what  the 
necessity  and  convenience  brought  about  by 
subsequent  progress  and  growth  may  require. 
Roads  and  streets  are  frequently  laid  out 
or  dedicated  with  reference  to  future  re- 
quirements, as  well  as  with  reference  to  the 
existing  condition  of  things,  and  it  is  not 
just  to  assume  that,  because  all  of.  the  way 
is  not  used  by  the  public  or  by  the  abutters, 
it  has  been  abandoned."  Elliott  on  Roads 
&  Streets,  p.  660. 

"But  except  where  it  is  otherwise  provided 
by  statute,  mere  nonuser  by  the  public,  or 
the  payment  of  taxes  on  such  property  by 
an  individual,  or  delay  in  opening  or  im- 
proving the  street,  or  a  lease  of  the  street,  or 
permitting  a  steam  railroad  to  occupy  a 
part  of  the  street,  or  continued  encroach- 
ments on  the  streets  by  structures,  or  the 
inclosure  of  the  street,  or  a  part  thereof,  is 
ordinarily  not  sufficient  of  Itself  to  show  an 
abandonment."    28  Cyc.  841,  842. 

In  Reilly  v.  aty  of  Racine,  51  Wis.  626, 
8  N.  W.  417,  it  was  said":  "tJnUl  the  time  ar- 
rives when  any  street  or  part  of  a  street  Is 
required  for  actual  public  use,  and  where  the 
public  authorities  may  be  properly  called 
upon  to  open  it  for  the  public  use,  no  mere 
nonuser,  of  any  length  of  time,  will  operate 
as  an  abandonment  of  it,  and  all  persons 
in  possession  of  it  will  be  presumed  to  hold 
subject  to  the  paramount  right  of  the  pub- 
lic." 

[3]  2.  But  appellees  present  the  contention 
that,  although  North  Line  street  may  have 
been  a  public  street,  and  may  not  have 
been  abandoned,  as  was  the  condition  as  to 
Washington  street,  the  city  owns  nothing 
but  an  easement,  which  is  the  right  to  use 
the  land  as  a  public  highway,  and  that  the 
fee  remains  in  appellees ;  and  therefore  it  is 
contended,  as  a  necessary  corollary,  and 
more  particularly  because  the  Constitution  of 
this  state  prohibits  the  taking  of  private 
property  for  a  public  use  without  compensa- 
tion, that  the  dty  of  Ta  Grange  had  no  au- 
thority to  remove  gravel  or  soil  from  either 
Washington  or  North  Line  street  where 
those  streets  abutted  upon  appellees'  prop- 
erty, and  use  the  same  for  the  purpose  of 
improving  other  streets  not  abutting  upon 
appellees'  property,  and  one  of  which  streets 
was  not  within  the  corporate  Umits  of  the 
city.  There  is  some  plausibility  in  the  con- 
tention referred  to,  but,  after  due  considera- 


tion, we  have  reached  the  conclusion  that  it 
is  not  in  fact  correct,  and  that  the  correct 
rule  Is  that  when  a  street,  or  other  highway, 
has  been  legally  established,  the  officer  or 
governing  body  charged  with  the  duty  ot 
opening  up,  constructing,  and  maintaining 
such  street  or  highway  has  the  right  to  re- 
move soil,  gravel,  and  other  like  material 
from  one  part  of  such  street  or  highway  to 
another  portion  of  that  or  some  other  street 
or  highway,  for  the  purpose  of  constructing 
or  maintaining  the  latter;  and  our  views 
upon  the  subject  are  so  well  expressed  by  the 
Supreme  Court  of  Connecticut  In  the  case 
of  City  of  New  Haven  v.  Sargent,  38  Conn. 
50,  9  Am.  Rep.  360,  that  we  copy  as  follows 
from,  the  opinion  of  the  court  in  that  case: 

"It  is  apparent  in  this  case  that  the  real 
question  is  whether  the  city  of  New  Haven 
has  a  right,  as  against  an  adjoining  propri- 
etor, to  take  soil  from  one  street.  In  the 
network  of  streets  in  one  particular  part  of 
the  city,  and  use  It  in  another  street  ot  that 
network  near,  but  not  directly  connected 
with,  the  street  from  which  the  soil  is  taken, 
for  the  purpose  of  making  and  grading  such 
other  street;  such  soil  being  reasonably  nec- 
essary for  that  purpose.  Whether,  In  other 
words,  the  city  has  a  legal  and  exclusive 
right,  as  against  the  respondent,  to  carry 
the  soil  from  In  front  of  his  land  (which 
must  necessarily  be  removed  by  some  one 
in  grading  the  street),  and  deposit  it  in  a  de- 
pression la  Derby  avenue  for  the  necessary 
purpose  of  raising  that  avenue  up  to  a  con- 
forming grade.  Whenever  the  performance 
of  a  public  duty  is  imposed  upon  any  person 
or  corporation,  the  powers  necessary  for  its 
full  performance  are  impliedly,  if  not  ex- 
pressly and  speclfleally,  given.  The  duty  of 
laying  out,  making,  and  maintaining  public 
highways  has  been  imposed  upon  the  towns 
in  which  they  are  situate.  In  relation  to 
the  laying  out  of  highways  their  powers  and 
duties  are  expressly  prescribed,  but  in  relat- 
ing to  making  and  maintaining  them  their 
powers  are  not  prescribed,  but  are  Implied, 
and  are  commensurate  with  the  duty  im- 
posed. We  must  look,  then,  at  the  character 
of  the  duty,  and  see  what  powers  are  neces- 
sary for  its  performance. 

"There  has  never  been  In  our  history  a 
statutory  provision  prescribing  the  manner 
in  which  highways  should  be  made.  Nor  has 
there  been  any  provision  in  respect  to  the 
material  of  which  to  make  them.  By  Im- 
memorial usage  material  has  been  taken  for 
their  construction  within  the  limits  of  the 
highways  of  the  town.  Hills  have  been  ex- 
cavated and  swamps  and  valleys  filled  up 
with  the  material  taken  from  the  excavation, 
and  material  existing  in  excess  at  one  place 
has  been  taken  to  another  where  it  was  de- 
ficient These  things  and  many  more  have 
been  done  from  the  necessity  of  the  case  and 
the  nature  of  the  duty,  according  to  the  dis- 
cretion of  the  officers  appointed  to  do  them ; 
and,  where  they  have  acted  reasonably,  their 
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power  has  never  been  successfully  question- 
ed. The  Inference  derivable  from  the  silence 
of  the  statute  In  relation  to  the  manner  in 
which  material  was  to  be  obtained  for  the 
eonstructlon  of  the  highways,  from  the  im- 
memorial nsage  in  relation  to  it,  and  the 
necessity  In  which  it  originated,  and  from 
vrhaterer  Judicial  decision  we  have  respect- 
ing it,  is  very  clearly  that  it  has  always  been 
contemplated  and  understood  by  the  General 
Assembly  and  the  public  that  material  for 
tbe  construction  of  highways  was  to  be  taken 
within  their  limits,  and  might  be  removed 
from  any  place  where  unnecessary  to  any 
place  where  Its  use  was  necessary,  without 
regard  to  the  rights  of  adjoining  proprietors, 
if  the  necessity  was  a  reasonable  one,  and 
the  power  was  exercised  in  a  reasonable 
manner.  So,  too,  in  relation  to  the  manner 
in  whidi  highways  should  be  maintained  and 
repaired,  and  the  places  from  which  material 
should  be  obtained  for  that  purpose,  the  stat- 
utes have  been  silent  In  1643  the  towns 
were  directed  to  appoint  surveyors  of  high- 
way to  'mend'  them,  and  the  surveyors  were 
authorized  to  'call  out  for  that  purpose  every 
team  and  person  fit  for  labor.'  No  provision 
was  made  as  to  the  manner  in  which  mate- 
rial was  to  be  obtained,  or  the  extent  to 
whidt  the  ways  should  be  mended.  That 
statute  was  extended  in  tbe  Code  of  1650, 
aod  a  preamble  added  as  follows: 

"  'Whereas  the  maintalnelng  of  highwayes 
In  a  fitt  posture  for  passage,  according  to  the 
several!  occassions  that  occure.  Is  not  onely 
necessary  for  the  comfort  and  safety  of  man 
and  beast,  but  tends  to  the  profltt  and  advan- 
tage of  any  people.  In  the  issue, — 
"  'It  is  thought  fltt  and  ordered'  etc. 
"This  quaint  preamble  does  not  presori&e 
tbe  manner  in  which  highways  are  to  be 
maintained,  but  it  recognizes  the  principles 
which  should  govern,  and  have  ever  since 
goTemed,  the  legislation  of  the  state  and  the 
officers  of  the  towns  in  the  maintenance  of 
them.  These  principles  contemplated  their 
maintenance  in  a  'fit  posture  for  passage  ac- 
cording to  thQ  several  occasions  that  should 
occur,'  not  only  'for  the  comfort  of  man  and 
beast,'  but  for  the  proflt  and  advantage  of 
tile  people,'  and  therefore  contemplated  all 
such  improvements  in  structure  and  grade 
&s  'occasions'  occurring  In  consequence  of  the 
advancement  and  growth  of  the  country,  and 
partlcalarly  of  populous  and  growing  dtles, 
should  make  necessary.  At  a  subsequent  re- 
vision this  preamble  wa^  dropped,  probably 
because  thought  nnnecessary,  and  because 
preambles  were  usually  omitted  when  the 
laws  were  digested,  and  the  statute  was  si- 
lent on  the  subject  until  the  Revision  of  1821, 
when  It  was  remodeled,  and  the  present  pro- 
vision Inserted,  requiring  the  towns  to  keep 
their  highways  'in  good  and  sufiiclent  repair.' 
Tlie  same  nsage  in  relation  to  the  taking  of 
material  from  any  part  of  the  highways,  and 
using  It  In  any  other  place  in  the  highways, 
without  r^ard  to  any  of  the  supposed  rights 


of  adjoining  proprietors,  originating  in  the 
same  necessity,  has  existed  in  respect  to  the 
maintenance  of  highways,  as  to  their  con- 
struction, and  the  same  Inference  may  be 
drawn  from  It. 

"Railroads  are  usually  authorized  to  take 
additional  land  outside  of  their  limits  for  the 
purpose  of  obtaining  material  for  the  con- 
struction of  their  roads,  because  it  is  deemed 
possible  that  more  material  may  be  required 
than  can  be  readily  obtained  within  their* 
prescribed  limits.  No  such  provision  has 
ever  been  made  in  favor  of  towns,  and  it  is 
perfectly  obvious  that  the  Legislature  and  the 
towns  have  considered  the  right  and  the 
power  to  take  material  where  it  could  be 
found  within  the  limits  of  the  highways,  and 
use  it  in  any  other  place  where  it  was  nec- 
essary to  use  it,  and  where  It  was  not  to  be 
found,  as  a  right  and  power  necessarily  inci- 
dent to  the  easement,  and  adequate  to  the 
wants  of  the  public  in  respect  to  such  mate- 
rial. 

"It  seems  clear  to  a  majority  of  the  court, 
upon  this  review  of  the  statutes  and  usages 
of  the  state  in  regard  to  the  making  of  high- 
ways, that  the  power  of  the  officers  of  the 
town  to  remove  material  from  place  to  place 
upon  its  highways,  for  the  purposes  of  con- 
struction, improvement,  or  repair,  and  their 
right  to  do  so  are  commensurate  with  the 
duties  Impose^  and  the  limits  of  the  high- 
ways, and  paramount  to  the  rights  of  adjoin- 
ing proprietors,  and  that  presumptively  that 
right  was  paid  for  when  the  land  was  sub- 
jected to  the  easement 

"If  the  foregoing  propositions  are  true  In 
relation  to  the  officers  and  highways  of  a 
town,  they  are  a  fortiori  true  of  the  corpora- 
tion and  streets  of  the  dty  of  New  Haven; 
for  that  dty  Is  not  only  a  highway  district 
with  all  tbe  powers  possessed  by  towns,  but 
by  a  special  provision  of  its  diarter  It  is 
authorized  to  grade  its  streets.  The  power 
to  grade  is  not  simply  the  power  to  level  one 
street  so  that  its  parts  shall  conform  with 
each  other,  but  the  power  to  grade  num- 
bers of  streets  so  that  they  shall  conform  to 
each  other  In  a  common  grade.  Such  a  con- 
struction of  the  charter  is  necessary  to  en- 
able them  to  provide  proper  drainage  and 
sewerage  No  provision  is  made  for  the  ac- 
quisition or  disposition  of  material,  and  pre- 
sumptively It  was  contemplated  by  the  Legis- 
lature when  they  granted  the  power  to 
grade,  and  by  the  board  who  assessed  dam- 
ages or  benefits  to  the  respondent  when  the 
street  was  laid  out  that  ntaterial  excavated 
therein  could,  and  probably  would,  be  re- 
moved on  some  other  street  which  required 
to  be  elevated  to  grade. 

"We  think  therefore  that  the  power  and 
right  of  the  city  to  remove  the  soil  in  ques- 
tion to  Martin  street  or  Derby  avenue,  where 
it  is  reasonably  required,  are  undoubted; 
that  the  right  is  paramount  to  the  rights  of 
the  respondent;  that  presumptively  he  has 
been  paid  for  tbe  soil  which  has  been  or  .Is 
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to  be  taken,  and  has  no  jnst  cause  of  com- 
plaint; and  that,  in  attempting  to  remove 
that  soil  onto  Ms  own  premises  and  deprive 
the  city  of  it,  after  being  apprised  of  their 
immediate  intentions  and  necessities,  and  to 
the  injury  of  the  city,  he  was  a  wrongdoer, 
and  should  be  restrained  by  injunction." 

While  one  expression  in  that  opinion  would 
seem  to  indicate  a  dissent  on  the  part  of 
some'  member  of  the  court,  it  is  subsequently 
stated,  at  the  end  of  the  opinion,  that  the 
other  judges  concur.  But,  be  that  as  it  may, 
we  think  the  opinion  is  sound ;  and,  as  it  deals 
with  conditions  substantially  similar  to  those 
existing  in  this  state,  we  cite  and  quote  from 
it  in  support  of  the  conclusion  we  have  reach- 
ed upon  the  question  now  under  considera- 
tion. That  question,  in  so  far  as  our  own 
and  the  researches  of  the  counsel  represent- 
ing the  respective  parties  disclose,  has  not 
been  decided  in  this  state.  In  fact,  the  Con- 
necticut case,  and  Deniston  v.  Clark,  12S 
Mass.  216,  are  the  only  cases  which  we  have 
found  wMch  are  directly  In  point  The 
Massachusetts  case  is  to  the  same  effect  as 
the  Connecticut  case ;  but  it  appears  to  hare 
been  controlled,  to  some  extent,  by  certain 
statutory  provisions  not  involved  in  the  case 
at  bar,  nor  in  the  Connecticut  case. 

[4]  8.  If  it  be  contended  that  the  doctrine 
announced  in  the  Connecticut  case  is  not  ap- 
plicable to  that  portion  of  this  dise  which 
involves  the  right  of  the  dty  of  La  Grange  to 
remove  gravel  and  soil  from  the  streets  abut- 
ting upon  appellees'  property  for  the  pur- 
pose of  improving  a  highway  outside  the 
limits  of  the  dty,  we  think  a  sufficient  an- 
swer is  that,  under  article  769  of  the  Re- 
vised Statutes  of  1911,  the  dty  of  La  Grange 
.  was  authorized  to  construct  and  maintain  a 
street  or  roadway  from  the  dty  limits  to  its 
waterworks  plant,  and  tliat  it  had  the  same 
power  and  authority  in  reference  to  that 
street  or  roadway  that  it  bad  as  to  any  street 
within  the  corporate  limits. 

4.  For  the  reasons  above  stated,  the  judg- 
ment of  the  trial  court,  in  so  far  as  it  re- 
strains the  dty  of  La  Grange,  its  officers  and 
employes,  from  removing  gravel,  soil,  and 
similar  material  from  North  Line  street,  is 
reversed  and  here  rendered  for  appellant; 
but  in  all  other  respects  that  judgment  is 
affirmed. 

Affirmed  in  part,  and  in  part  reversed  and 
rendered. 


MISSOURI,  K.  ft  T.  RY.  CO.  OP  TEXAS  v. 

METER. 

(Conrt  of  Civil  Appeals  of  Texas.    Austin. 

Nov.  19,  1913.) 

1.  RAiutoAUS  (I  414*)— Injtjbies  to  Stock— 

LlABILITT. 

There  being  no  law  in  this  state  requiring 
a  railroad  to  fence  its  right  of  way  or  inclose 
its  track,  the  only  statute  on  the  subject  mere- 
ly declaring  that  when  it  has  not  done  so,  and 


an  animal  is  injured  by  a  passing  train,  the 
injury  shall  constitute  prima  facie  evidence  of 
negligence  on  its  part,  a  railroad  company, 
though  its  right  of  way  fence  at  one  time  in- 
closed a  deep*  hole  on  the  right  of  way,  was 
under  no  duty  to  keep  such  hole  inclosed  for 
the  purpose  of  preventing  live  stock  from  falling 
therein  and  was  not  liable  for  the  death  of  a 
cow  which  fell  therein  after  it  had  moved  its 
fence  so  as  not  to  inclose  such  hole. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
CenL  Dig.  ${  1474,  1475;    Dec.  Dig.  {  414.*) 

2.  Railboadb  (J  411*)— Injubibs  to  Stock- 
Liability. 

A  railroad  company  which  constructed  a 
fence  at  right  angles  to  its  road  connecting 
with  its  right  of  way  fence,  which  after  it 
moved  its  right  of  way  fence  closer  to  the  track 
served  no  purpose  except  to  separate  the  fields 
of  an  adjoining  owner,  was  under  no  obliga- 
tion to  such  adjoining  owner  or  any  one  else 
to  maintain  such  fence,  and  for  its  failure  to 
do  so  was  not  liable  to  the  owner  of  a  cow 
which  escaped  from  its  pasture  tiirough  such 
fence  and  fell  into  a  hole. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1409-1450;    Dec.  Dig.  f  411.*] 

3.  Railboads  ({  411*)— Condition  ov  Land 
—Excavations. 

A  railroad  company  which  removed  consid- 
erable dirt  from  Its  right  of  way,  leaving  a 
basin  into  which  surface  water  flowed  and 
washed  a  deep  hole,  was  under  no  obligation  to 
guard  such  hole  to  prevent  persons  or  animals 
idling  therein,  as  the  excavation  was  lawful 
and  the  hole  was  caused  by  natural  causes. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1409-1450;    Dec.  Dig.  |  411.*] 

Appeal  from  Fayette  County  Court;  Geo. 
WiUrldi,  Judge. 

Action  by  H.  W.  F.  Meyer  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texa&  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  rendered. 

G*eo.  E.  Lenert,  of  La  Grange,  for  appel- 
lant Edward  H.  Ik^oss,  of  La  Grange,  for  ap- 
pellee. 

KEY,  O.  J.  This  suit  originated  In  a  jus- 
tice of  the  peace  court  but  was  appealed  to 
and  finally  tried  In  the  county  court  where 
the  plaintiff  obtained  a  judgment  against 
the  defendant  for  $125,  and  the  .defendant 
has  appealed. 

The  cause  of  action  was  predicated  upon 
the  fact  that  a  cow  belonging  to  the  plain- 
tiff fell  in  a  deep  hole  in  the  ground  and 
broke  her  neck.  The  bole  referred  to  was  on 
the  defendant's  right  of  way.  About  ten 
years  prior  to  the  trial,  during  an  overflow 
of  the  Colorado  river,  the  track  and  road- 
bed of  the  defendant'  were  washed  away 
from  the  approach  to  the  bridge  across  the 
river,  and  the  defendant  in  repairing  that 
Injury  removed  considerable  dirt  from  the 
right  of  way,  leaving  a  cut  or  basin  of  some 
length  which  subsequently  formed  a  ravine, 
into  the  upper  end  of  which  surface  water 
flowed ;  and,  as  a  result  of  the  concentration 
of  the  flow  of  water  at  that  place,  a  large 
hole,  some  8  or  10  feet  deep  and  17  feet  wide, 
was  washed  out  end  It  was  into  that  hole 
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that  the  plaintiff's  cow  fell  and  was  thereby 
killed.    The  proof  shows  that  the  defendant 
formerly  had  its  right  of  way  so  fenced  as 
to  include  the  greater  portion  of  the  ravine 
referred  to  and  all  of  the  hole  in  question 
within   the  defendant's  right  of  way  Inclo- 
Eure.    However,  about  four  years  prior  to  the 
accident  the  defendant  moved  its  right  of 
way  fence  nearer  to  its  railroad  track  and 
left  the  hole  and  all  of  the  ravine  outside  of 
Its  right  of  way  fence.    The  proof  shows  that 
the  defendant  at  the  time  in  question  still 
had  control  of  and  had  been  maintaining  a 
fence  which  extended  straight  out  from  its 
track  and  trestle  to  and  beyond  its  fence 
parallel  to  its  track.    The  fence  referred  to 
constituted    the  dividing   fence  between   a 
pasture  and  a  field  which  belonged  to  one 
William  Hermes.    The  proof  shows  that  the 
plaintiff    was    pasturing    his    cow    in    Mr. 
Hermes'  pasture ;  that  the  cross  fence  refer- 
red   to,   which  extended  straight  out  from 
the  defendant's  trestle,  got  out  of  repair,  so 
that  stock  could  pass  through  It  at  a  point 
near  the  ravine  on  the  defendant's  right  of 
way  but  beyond  and  outside  of  the  right  of 
way  fence ;  and  that  the  plaintiff's  cow  pass- 
ed through  that  place  and  went  from  there 
to  where  she  fell  in  the  hole.    It  seems  that 
at  that  time  there  was  no  fence  between  the 
defendant's  right  of  way  and  Mr.  Hermes' 
fleld,  but  on  account  of  the  bluff  formed  by 
the  north  bank  of  the  ravine  there  were 
only  one  or  two  places  that  the  cow  could 
have  gone  into  the  fleld,  but  of  course  site 
could  have  gone  back  into  the  pasture  at 
the  same  place  she  got  out  of  it    There  was 
no  proof  that  the  cow  was  frightened  by  a 
passing  train,  or  that  the  defendant  did  any- 
thing proximately  contributing  to  its  death, 
unless  the  failure  to  keep  the  fence  repaired 
at  the  place  where  the  cow  got  out  of  the 
pasture  was  the  proximate  cause  of  the  In- 
Jury.     It  was  also  shown  that  the  hole  re- 
ferred to  was  surrounded  by  a  considerable 
growth  of  vines  and  grass,  which  partially 
obscured  Its  existence. 

[1]  The  foregoing  is  substantially  a  cor- 
rect statement  of  the  material  facts,  all  of 
which  are  established  by  uncontroverted  tes- 
timony. Oounsel  for  appellant  contends,  and 
we  sustain  the  contention,  that  the  facts  re- 
ferred to  disclose  no  cause  of  action  against 
appellant  There  Is  no  law  in  this  state 
which  requires  a  railroad  to  fence  its  right 
of  way  or  inclose  its  track,  and  the  only  stat- 
ute we  have  upon  the  subject  merely  de- 
clares that  when  a  railroad  has  not  done  so, 
and  an  animal  is  injured  by  a  passing  train, 
the  fact  of  such  injury  shall  constitute  prima 
facie  evidence  of  negligence  on  the  part  of 
the  railroad.  Therefore  it  must  be  held  that 
while,  at  one  time,  appellant  had  the  hole 
in  question  inclosed  within  its  right  of  way 
fences  it  was  under  no  duty  to  keep  It  so 
Inclosed  for  the  purpose  of  preventing  live 
stock  from  falling  therein;  and  from  this 
It  follows  that  It  had  the  right  to  withdraw 


its  fence  and  leave  the  hole  referred  to  out- 
side of  the  fence  which  inclosed  the  track. 

[2]  Also,  and  for  the  same  reason,  we 
think  it  must  be  held  that  appellant  owed 
appellee  no  duty  and  was  under  no  obliga- 
tion to  keep  In  repair  the  cross  fence  wblcli 
extended  beyond  the  fence  which  inclosed  the 
track.  Granting  that  appellant  had  con- 
structed that  cross  fence  so  as  to  connect 
with  its  right  of  way  fence  as  it  originally 
stood,  still,  after  the  right  of  way  fence  was 
moved  in  nearer  the  railroad  track,  the  cross 
fence  which  extended  beyond  the  right  of 
way  fence  served  no  purpose  except  to  sepa- 
rate Mr.  Hermes'  pasture  from  his  field,  and 
appellant  was  under  no  obligation  to  the 
owner  of  the  pasture,  or  to  any  one  else,  to 
maintain  that  fence;  and,  being  under  no 
such  obligation,  it  was  not  guilty  of  negli- 
gence when  it  failed  to  do  so.  1  Thompson. 
Neg.  (2d  Ed.)  5  965 ;  29  Cyc.  442,  444 ;  Rail- 
way C!o.  V.  Cakes,  94  Tex.  155,  58  S.  W.  999, 
52  L.  R.  A.  293,  86  Am.  St  Rep.  835 ;  Pad- 
gltt  V.  Railway  Co.,  90  S.  W.  67.  In  the  case 
last  cited  the  proof  showed  that  the  railroad 
ran  through  Mrs.  Padgitt's  farm,  leaving 
her  residence  on  one  side  and  her  pasture  on 
the  other;  that  she  had  a  lane,  fenced  on 
both  sides,  leading  from  the  house  to  the 
pasture;  that  the  railroad'  had  fenced  its 
right  of  way  but  had  put  in  the  cattle  guards 
on  the  right  of  way  in  such  manner  as  that 
live  stock  could  pass  over ;  and  that  a  horse 
belonging  to  Mrs.  Padgltt  passed  over  one  of 
the  cattle  guards,  went  upon  the  track  for  a 
distance  of  about  100  yards  to  a  bridge,  and 
fell  In  the  bridge  and  was  Injured.  The  court 
states  that  the  cattle  guard  was  so  con- 
structed as  to  form' no  obstacle  to  animals 
crossing  over  it.  The  trial  court  directed  a 
verdict  for  the  defendant  and  upon  appeal 
the  Fourth  Court  of  ClvU  Appeals  said: 
"The  animal  was  not  injured  through  the 
locomotives  or  cars  of  appellee.  The  case  of 
appellant  is  no  better  than  if  appellee  had 
never  inclosed  its  right  of  way  across  the 
farm.  At  best  the  evidence  shows  that  ap- 
pellee had  its  track  in  such  condition  that 
animals  had  free  access  to  it.  Appellee  was 
not  required  to  keep  its  track  or  bridges  in 
such  condition  as  not  to  injure  animals  that 
went  upon  the  right  of  way."  We  fall  to 
see  any  distinction  In  principle  between  that 
case  and  the  case  at  bar. 

This  case  is  readily  distinguishable  from 
Railway  v.  Cluck,  99  Tex.  130,  87  S.  W.  817, 
relied  on  by  counsel  for  appellee.  In  that 
case  the  railroad  bad  leased  a  spring  from 
the  plaintiff's  father  converted  it  into  some- 
thing like  a  well  and  covered  it  over,  and 
was  using  it  to  obtain  water  for  its  engines. 
There  was  a  pathway  passing  by  it  which,  to 
the  knowledge  of  the  railroad,  was  in  con- 
stant use  by  Cluck  and  persons  at  his  resi- 
dence, which  was  near  by.  The  covering  over 
the  well  was  washed  away,  and  the  railroad 
negligently  failed  to  replace  it  and,  as  a 
result  thereof,  Cluck,  the  plaintiff  in  that 
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ease,  who  was  rlsltlng  his  father's  house, 
while  traveling  the  path  In  question  during 
the  nighttime,  fell  in  the  well  and  was  in- 
jured; and  it  was  held  that  the  railroad 
owed  him  the  duty  of  exercising  reasonable 
<»re  and  diligence  for  the  purpose  of  prevent- 
ing such  accidents.  The  case  in  hand  is  no 
such  case  as  that. 

[3]  Nor  is  this  a  case  in  which  the  owner 
of  premises  had  dug  a  hole  in  the  ground 
and  left  it  in  such  condition  as  to  constitute 
a  pitfall  into  which  persons  or  animals  might 
unconsciously  step  and  be  injure^;  and 
therefore  it  is  not  necessary  to  consider 
what  would  be  the  law  in  such  a  case.  Ap- 
pellant had  the  right  to  make  the  excavation 
it  did  upon  its  right  of  way,  and  it  is  not 
claimed  that  any  injury  would  have  resulted 
to  appellee's  animal  if  conditions  bad  re- 
mained as  they  were  after  the  excavation  re- 
ferred to.  The  hole,  which  was  subsequently 
formed  by  surface  water  being  concentrated 
at  a  particular  point  and  flowing  into  the 
excavation,  was  a  condition  brought  about 
by  natural  causes  and  not  by  any  act  of  the 
railroad,  and  therefore  it  was  under  no 
obligation  to  appellee,  or  any  one  else,  to 
take  any  steps  to  prevent  live ,  stock  from 
falling  therein. 

For  the  reasons  stated,  the  judgment  of 
the  -trial  court  is  reversed,  and  judgment 
here  rendered  for  appellant. 

Reversed  and  rendered. 


BROWN  et  al.  v.  BRENNER  «t  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  20,  1913.     Rehearing  Denied  Dec.  11, 

1913.) 

1.  Appeai,  ano  Ebbob  (S  732*)— Assionments 
OF  Ebbob— Requisites. 

Ad  assignment  that  the  court  erred  in  re- 
fusing to  grant  specified  defendants'  amended 
motion  for  new  trial  was  too  general  to  present 
any  question  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3022-3024;  Dec.  Dig.  i 
732.*] 

2.  Deeds  (J  78*)- Vacation  —  Gbaktob  — 

MBNTAI.      iNCOMPBTENCy  —  QUESTIONS      FOB 

JUBY. 

In  suit  to  set  aside  a  deed,  evidence  held  to 
authorize  submission  to  the  jury  of  the  ques- 
tion whether  the  grantor  was  mentally  incom- 
petent to  make  the  conveyance  at  the  time  he 
signed  it. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent 
Dig.  i  648;   Dec.  Dig.  §  78.*] 

3.  Afpeai.  and  Ebbob  (g  742*)— Assionments 
OF  Ebbob— Pboposition—Kelevanct. 

A  proposition  that  the  court  erred  in  per- 
mitting certain  witnesses  to  testify  that  in 
their  opinion  the  grantor  in  a  deed  in  contro- 
versy did  not  have  mental  incapacity  to  trans- 
act business,  and  in  the  witnesses'  opinion  be 
was  not  in  his  right  mind  when  be  executed 
the  deed,  was  not  germane  to  an  assignment 
that  the  court  erred  in  refusing  to  grant  de- 
fendants a  new  trial  because  the  evidence  was 
insufficient  to  warrant  a  finding  that  the  gran- 


tor bad  not  mental  capacity  when  be  executed 

the  deed  and  therefore  could  not  be  revie^red. 

[Ed.  Note.— For  other  cases,  see  Appeal   and 

Error,  Cent  Dig.  $  3000;    Dec.  Dig.  i   742. 'J 

4.  Appeal  and   Ebbob  (g  760*)  —  Revikw  — 
Bbiefb — Objections  and  Exceftionb. 

A  ruling  on  admission  of  testimony  cannot 
be  reviewed  where  appellant's  brief  does  not  in- 
dicate that  any  objection  was  interposed  to  the 
testimony  when  offered  and  does  not  refer  to 
bills  of  exception  as  having  been  taken  to  the 
court's  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3095;  Dec  Dig.  §  700.*] 

5.  Appeal  and  Ebbob  (g  742*)-^A8SiaNKEKTS 
OP  Ebbob— Pbopositions—Applicabilitt. 

A  proiiosition  that,  plaintiff  having  intro- 
duced several  witnesses  to  show  that  the  grantee 
in  a  deed  in  controversy  had  mental  capacity 
when  he  executed  it,  it  was  error  for  the  court  to 
render  a  judgment  canceling  the  deed  but  should 
have  directed  a  verdict  for  defendants  was  not 
germane  to  an  assignment  that  the  court  erred 
in  refusing  to  grant  defendants  a  new  trial  be- 
cause the  evidence  was  insufficient  to  warrant 
the  jury  in  answering  in  the  alBnnative  an  in- 
terrogatory as  to  whether  the  grantees  had 
notice  of  the  grantor's  alleged  mental  inca- 
pacity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000;   Dec.  Dig.  {  742.*] 

6.  Insane  Pebsons  (§  66*)  —  Conveyance — 
Execution— Conbidebation-Duty  to  Re- 

TUBN. 

Where,  in  a  suit  to  set  aside  a  deed  al- 
leged to  have  been  executed  by  an  insane  per- 
son, there  was  no  evidence,  that  he  had  any  mon- 
ey at  the  time  of  his  death  except  $125,  which 
was  the  proceeds  of  rents  of  the  property  in 
controversy,  and  there  was  no  proof  _  that  he 
purchased  necessaries  with  the  consideration 
nor  that  it  was  invested  by  or  for  him  for  the 
benefit  of  his  estate  or  was  still  on  hand,  de- 
fendants were  not  entitled  to  a  return  of  the 
consideration  as  a  condition  to  canceling  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  H  100-102.  104,  105;  Dec. 
Dig.  i  66.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Charles  E.  Ashe,  Judge. 

Action  by  W.  F.  Brenner  and  others 
against  Carrie  Brown  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Heldingsfelders  and  Jas.  Slylield,  both  of 
Houston,  for  appellants.  Van  Velzer  &  Lew- 
is, D.  F.  Rowe,  and  Lieonard  Doughty,  all  of 
Houston,  for  appellees. 

McMEANS,  J.  This  suit  was  brotight  by 
appellee  W.  F.  Brenner  against  Carrie 
Brown,  O.  Frosch,  V.  T.  Watson,  C.  E.  Heid- 
ingsfelder,  and  Camille  Blue  In  the  nature 
of  a  bill  in  equity  for  the  purpose  of  secur- 
ing the  cancellation  of  a  deed  of  conveyance 
of  certain  lots  of  land  in  the  city  of  Houston, 
wherein  plalntifTs  father,  Henry  Brenner, 
was  grantor  and  Carrie  Brown  was  grantee, 
and  to  secure  the  cancellation  of  various  in- 
struments subsequently  executed,  wbereby 
the  title  to  the  grantee  from  Henry  Brenner 
was  conveyed  to  appellants.  Cancellation 
was  sought  upon  the  grounds  that:  (1)  Car- 
rie Brown  was  a  fictitious  person;    (2)  the 
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deed  to  her  was  a  forgeir;  (3)  it  was  Induc- 
ed by  active  fraud;  (4)  that  the  grantor  was 
mentally  Incompetent  to  make  the  convey- 
ance at  the  time  be  signed  It;  and  (5)  the 
appellants  took  witb  knowledge  of  his  men- 
tal infirmity.  After  tbe  institution  of  the 
suit  appellee  Brenner  conveyed  to  CamiUe 
Blue  an  undivided  interest  in  the  lots,  and 
thereafter  she  intervened  In  the  suit,  setting 
up  the  title  thus  acquired,  and  became  plain- 
tiff with  Brenner  as  against  tbe  other  named 
defendants.  Tbe  defendants  answered,  set- 
ting up  various  defenses,  tbe  character  of 
which.  In  view  of  the  disposition  we  shall 
make  of  this  appeal,  need  not  be  stated.  Tbe 
case  was  submitted  to  a  Jury  upon  special  is- 
sues, and,  upon  the  coming  in  of  the  verdict, 
judgment  was  rendered  for  plaintiffs,  and  de- 
fendants have  appealed. 

One  of  the  hotly  contested  issues  of  fact 
on  the  trial  was  whether,  at  the  time  Henry 
Brenner  signed  tbe  deed  conveying  the  prop- 
erty in  controversy  to  Carrie  Brown,  he  was 
mmtally  Incompetent  The  court  submitted 
this  Issue  to  the  Jury  as  follows:  "Sixth  is- 
sue: If  in  answer  to  the  first  issue  you  find 
that  tbe  purported  deed  from  Henry  Brenner 
to  Carrie  Brown,  therein  inquired  about, 
was  not  a  forgery,  then  and  only  In  sncb 
event  you  will  answer  this  question:  Did 
Henry  Brenner  have  sufficient  mental  capac- 
ity to  know  and  understand  the  nature  and 
result  of  the  transaction  of  making  and  exe- 
cuting the  said  deed  at  tbe  time  same  was 
made  and  executed?"  To  which  question  the 
jury  answered,  "No." 

[1]  Appellants'  first  assignment  of  error  is 
as  follows:  "The  court  erred  in  refusing  to 
grant  defendants  Frosch,  Heidlngsfelder,  and 
Watson's  amended  motion  for  a  new  trial." 
That  this  assignment  Is  too  general  to  au- 
thorize or  require  consideration  is  too  well 
settled  to  require  the  citation  of  authorities. 

[2]  The  second  assignment  complains  that 
tbe  court  erred  In  refusing  to  grant  said 
defendants  a  new  trial  because  the  answer 
to  the  Jury  to  tbe  sixth  special  issue,  above 
quoted,  is  against  the  preponderance  of  tbe 
evidence,  and  there  was  no  evidence,  or  not 
sufficient  evidence,  to  warrant  the  Jury  in  an- 
swering the  question  in  the  negative.  Upon 
this  issue  the  following  is  part  of  the  evi- 
dence introduced: 

Dr.  G.  W.  Larendon  testified:  "My  present 
profession  is  physician  and  surgeon.  I  have 
been  so  occupied  since  1889,  about  23  years, 
here  in  the  city  of  Houston,  practicing  medi- 
cine since  1889.  I  am  city  physician  at  the 
present  time.  I  have  held  that  position  12 
or  15  years.  I  have  also  been  county  health 
officer  several  times.  My  practice  has 
brought  me  in  contact  with  patients  suffer- 
ing from  mental  alienation  to  quite  an  ex- 
tent, years'  experience  witb  them.  I  am 
investigating  cases  of  mental  alienation 
every  week  or  two  throughout  my  work  as 
city  and  county  health  officer;  we  see  them. 
I  knew  Mr.  Bienner  during  his  lifetime  very 


well.  I  have  known  Mr.  Brenner  about  20 
years.  I  did  have  an  opportunity  during 
Mr.  Brenner's  lifetime  to  observe  liim  in  his 
acts  and  conduct  or  business  transactions. 
I  was  his  physician.  I  attended  to  him  dur- 
ing the  life  of  my  father  and  after  his  death 
continuously  up  to  his  last  illness.  I  at- 
ten'ded  to  bim  off  and  on  for  15  years.  I 
was  attending  him  during  his  last  few 
months  of  his  lifetime;  up  to  the  last  week, 
I  lost  track  of  him.  I  did  notice  peculiari- 
ties of  conduct  or  of  conversation  which 
would  indicate  his  mental  condition.  He 
was  suffering  with  senile  dementia,  insanity 
due  to  old  age.  It  bad  been  coming  on  bim 
for  years.  That  is  a  progressing  disease, 
the  result  of  age.  This  disease  does  affect 
a  man  as  to  his  soundness  of  mind;  it  makes 
them  incompetent  My  professional  opinion 
in  regard  to  Mr.  Brenner,  during  the  last 
three  months  of  his  lifetime,  is  that  he  was 
of  unsound  mind.  He  did  not  have  sufficient 
mental  capacity  during  tbe  last  three  months 
of  bis  lifetime  to  understand  ordinary  busi- 
ness transactions.  I  am  a  graduate  of  Jef- 
ferson College  of  Philadelphia,  class  of  188U. 
In  the  course  of  my  work  as  health  officer 
I  have  been  called  upon  to  examine  hundreds 
of  cases  of  Insanity.  I  am  stiU  so  employed 
in  examining  such  cases  as  they  come  up, 
but  not  in  court  proceedings.  I  come  in  con- 
tact with  them  constantly  as  health  officer. 
Old  man  Brenner  died  February  12,  1911, 
Just  a  year  ago.  I  make  this  statement  un- 
der oath,  as  my  Judgment  as  a  physician, 
from  what  I  Imew  of  him  and  my  general 
knowledge  of  such  cases,  that  he  did  not 
have  mental  capacity  to  transact  business  af- 
fairs understandingly;  that  be  was  of  un- 
sound mind  then  and  a  year  prior  to  that. 
He  was  in  my  office  every  day  for  a  year, 
most  every  day  or  every  other  day,  for  the 
past  year.  He  never  left  me.  In  my  opin- 
ion I  think  he  was  of  unsound  mind  prior 
to  his  death  in  February,  1912,  of  such  ctutr- 
acter  that  he  was  incapable  of  transacting 
any  business  or  understanding  any  business 
transactions  for  about  a  year  or  18  mouths. 
He  was  mentally  unsound  prior  to  that  time. 
I  could  not  say  bow  long  prior  to  a  year  or 
18  months  before  his  death,  but  he  has  been 
going  from  bad  to  worse  for  years.  From 
actual  observation  with  him  for  years  that 
I  Imow  of,  he  has  been  of  such  mental  condi- 
tion. I  do  not  think  he  did  understand  any 
business  dealings.  I  do  not  think  be  was 
capable  of  transacting  any  business;  not 
capable  of  attending  to  bis  own  business." 

Judge  J.  A.  Breeding,  a  practicing  lawyer 
of  the  Houston  har,  testified:  "I  have  resided 
in  the  city  of  Houston  very  close  to  32  years. 
It  will  be  32  years  in  June.  I  am  a  practic- 
ing lawyer.  I  was  acquainted  with  Henry 
Brenner  in  liis  lifetime.  I  first  knew  Henry 
Brenner,  I  think  it  was,  about  1885.  I  was 
never  very  intimate  with  bim,  but  frequently 
he  would  consult  with  me  or  come  to  my 
office  on  business,  and  we  always  spoke  when 


Digitized  by 


Cjoogle 


16 


161  SOUTHWESTERN  BEPORTEB 


CTez. 


we  passed  by.  I  never  was  at  bis  bouse, 
and  be  never  was  at  mine,  but  I  knew  blm 
Just  like  I  know  hundreds  of  otber  people 
tbat  I  meet' dally  almost.  He  has  consulted 
me  on  some  of  bis  matters.  I  would  not  be 
accnrate  as  to  tbe  time  prior  to  bis  death 
tbat  I  bad  my  last  conference  with  him,  but 
it  strikes  me  about  five  or  six  months.  Dur- 
ing my  acquaintanceship  with  him  I  did  have 
occasion  to  ascertain  whether  he  had  any 
peculiarities  or  not.  Tbe  old  man  in  bis  late 
years,  well,  I  will  say  tbree  or  four  years  of 
bis  life,  became  to  my  mind  very  peculiar. 
He  would  come  to  my  office  and  ask  me 
questions  or  consult  me  about  matters,  and, 
when  I  would  give  tbe  information  that  be 
wanted,  he  would  sit  there;  he  would  pick 
at  himself  this  way  (Indicating);  and  direct- 
ly he  would  seem  to  wake  up  and  go  out  •f 
tbe  office  and  come  back  and  ask  me  what 
It  was  be  was  talking  about  when  he  was  in 
before.  I  had  him  to  do  tbat  tbree  or  four 
times.  I  know  that  the  old  man  had  a 
mania  for  making  wills.  I  know  of  three  he 
made,  and  be  applied  to  me  to  make  a  couple 
more,  but  I  told  him  I  thought  it  was  use- 
less. Outside  of  those  I  bad  connection 
with  I  know  of  one  that  Mr.  Heldlngsfelder 
made,  or  attempted  to  make.  From  my  ob- 
servation of  tbls  man  my  Judgment  is  that 
be  was  not  competent  In  mind  to  transact 
business,  and  I  refused  to  transact  business 
for  him  on  that  account" 

There  was  other  testimony  along  the  same 
line,  notably  that  of  plalntifC,  W.  F.  Bren- 
ner, but  tbat  which  we  have  quoted  is  suffi- 
cient to  raise  tbe  issue  and  require  Its  sub- 
mission to  tbe  Jury  and  to  warrant  tbe  Jury 
in  answering  tbe  question  in  tbe  negative. 

[3,  4]  A  second  proposition  under  tbe  sec- 
ond assignment  Is  to  the  effect  that  the  court 
erred  In  permitting  the  witnesses  Larendon, 
Breeding,  and  Brenner  to  testify  that  In 
their  opinion  Henry  Brenner  did  not  have 
mental  capacity  to  transact  business,  and 
that  in  their  opinion  be  was  not  In  his  right 
mind.  This  proposition  is  clearly  not  ger- 
mane to  the  assignment,  which  complains 
that  the  evidence  of  these  witnesses  did  not 
authorize  tbe  Jury  to  answer  tbe  sixth  spe- 
cial issue  in  tbe  negative.  Besides  this 
there  is  nothing  In  appellants'  brief  to  indi- 
cate tbat  any  objection  was  Interposed  to 
this  testimony  when  It  was  offered  In  the 
court  below,  nor  are  any  bills  of  exception 
referred  to  as  having  been  taken  to  tbe  ac- 
tion of  the  court  in  permitting  tbe  witnesses 
to  testify.  Tbe  proposition  cannot  be  con- 
sidered. The  second  assignment  is  over- 
ruled. 

[6]  By  their  third  assignment  of  error  ap- 
pellants complain  that  the  court  erred  in  not 
granting  to  them  a  new  trial  because  tbe 
evidence  was  insufficient  to  warrant  the  Jury 
in  answering  In  the  affirmative  the  seventh 
special  Issue  submitted  by  tbe  court,  which 
is  as  follows:  "If  you  answer  the  preced- 
ing Issue^  and  In  tiie  negative,   then  and 


only  in  such  event  you  will  answer  this  ques- 
tion: Was  the  want  of  mental  capacity  in 
Henry  Brenner  to  make  the  deed  In  ques- 
tion known  to  defendants  Frosch  and  Held- 
lngsfelder, or  either  of  them,  at  the  time  of 
the  execution  and  delivery  of  the  purported 
deed  from  Carrie  Brown  to  Frosch,  if  any 
such  deed  you  find  was  executed  and  deliv- 
ered?" The  proposition  under  this  assign- 
ment Is  as  follows:  "The  plaintiff  in  this 
cause,  having  Introduced  in  the  trial  of  tbls 
cause  several  witnesses  in  their  behalf,  who 
bad  known  Henry  Brenner — some  of  them  for 
several  years,  and  one  of  the  said  witnesses 
being  Camllle  Blue,  tbe  Intervener  herein, 
and  who  attended  to  the  wants  of  Henry 
Brenner  for  a  term  of  some  months  next  pre- 
ceding his  death,  and  who  attended  to  his 
burial,  and  she  and  each  of  said  witnesses 
having  bad  opportunities  of  seeing  the  acts 
and  the  deeds  of  said  Henry  Brenner  in  tbe 
conduct  o,f  his  business  transactions,  and 
the  said  acts  and  deeds  as  detailed  In  evi- 
dence by  the  said  witnesses  to  the  Jury, 
proving  clearly  that  Henry  Brenner,  on  and 
before  the  1st  of  December,  1910,  waS  In  full 
possession  of  his  mental  faculties  and  fully 
able  to  transact  business  up  and  until  bis 
death,  then  It  was  fundamental  error  of  law 
for  the  court  to  render  tbe  said  Judgment  It 
did  render  herein,  canceling  the  two  said 
deeds  under  which  the  defendant  O.  Frosch 
now  holds  tbe  title  to  tbe  property  In  con- 
troversy in  this  suit,  and  It  was  the  duty  of 
the  court  to  bave  directed  a  verdict  for  the 
defendants."  Tbe  proposition  is  not  germane 
to  the  assignment,  and,  even  If  it  were,  the 
testimony  set  out  In  the  statement  In  sup- 
port of  the  assignment  does  not  remotely  re- 
fer to  Icnowledge  or  want  of  knowledge  on 
tbe  part  of  defendants  Frosch  and  Heldlngs- 
felder of  the  want  of  mental  capacity  of 
Henry  Brenner  at  tbe  time  the  deed  to  Car- 
rie Brown  was  signed.  There  is  no  merit 
In  the  contention  that  the  assignment  points 
out  fundamental  error.  Appellees  object  to 
tbe  consideration  of  this  assignment,  and  tbe 
objection  must  be  sustained. 

[6]  The  Jury  found  that  Carrie  Brown 
paid  to  Henry  Brenner  $1,500  as  tbe  pur- 
chase price  of  tbe  lots,  and  this  was  the  con- 
sideration recited  in  the  deed.  Appellants 
by  their  fourth  assignment  contend  in  effect 
that,  the  Jury  having  found  tliat  said  Bren- 
ner at  the  time  be  made  the  deed  to  Carrie 
Brown  was  mentally  incompetent,  tbe  court 
should  not  have  rendered  Judgment  for  ap- 
pellees, unless  plaintiffs  should  place  the 
said  Carrie  Brown  in  statu  quo  by  restoring 
to  her  the  amount  of  money  she  so  paid 
Henry  Brenner  for  the  land,  and  that  tbe 
court  should  bave  granted  defendants'  mo- 
tion for  a  new  trial  in  order  that  plaintiff 
and  intervening  plaintiff  might  amend  their 
pleadings  and  offer  to  do  equity. 

The  Jury  found  that,  at  tbe  time  Henry 
Brenner  executed  the  deed  to  Carrie  Brown 
and  received  tbe  recited  consideration,   be 
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vaa  mentally  Incompetent.  There  is  no  evi- 
dence in  the  record  that  Henry  Brenner  had 
any  money  at  the  time  of  his  death  except 
$125  (and  this  was  the  proceeds  of  collec- 
tion of  r«its  of  property  belonging  to  him 
and  now  in  controversy),  nor  thflt  he  had 
purchased  necessaries  with  the  |1,600,  nor 
that  It  had  been  invested  by  or  for  him  for 
the  benefit  of  his  estate,  nor  that  it  was 
Btm  on  hand.  To  ^itltle  appellants  to  this 
character  of  relief  it  was  incumbent  upon 
them  to  show  by  their  pleadings  for  affirma- 
tive relief,  and  to  establish  by  evidence,  that 
the  money  received  by  Henry  Brenner  from 
Carrie  Brown  was  expended  for  necessaries, 
or  that  it  was  on  hand  at  the  time  of  his 
death,  or  that  it  had  been  invested  by  or  for 
him  for  the  benefit  of  his  estate.  In  the  ab- 
sence of  such  proof,  plaintiffs  would  not  be 
required  to  return  the  consideration.  Bul- 
lock V.  Sprawls,  93  Tex.  188,  64  S.  W.  661, 
47  li.  B.  A.  326,  77  Am,  St,  Rep.  849;  Wil- 
liams V.  Sapieha,  94  Tex.  436,  61  S.  W.  116; 
Bank  v.  McGlnty,  29  Tex.  Glv.  App.  539,  69 
S.  W.  495,  on  page  496,  and  authorities  cited. 
The  point  raised  by  this  assignment  was  not 
made  an  issue  upon  the  trial  in  the  court  be- 
low either  by  the  pleadings  or  the  evidence ; 
hence  the  assignment  points  out  no  error  and 
is  overruled. 

The  record  discloses  no  reversible  error, 
and  the  Judgment  of  the  court  below  ia  af- 
firmed. 

Affirmed. 


HELMKE  r.  UECKBR. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Nov.  26, 1913.) 

1.  BiLu  ARD  Nona  (i  94*)— Considkbatioit 
—Debt  Babbkd  bt  lainrATioN. 

A  previons  debt,  though  barred  by  limita- 
tion, was  a  aofficient  consideration  for  the  ex- 
ecution of  a  new  note  to  the  extent  that  it  was 
^ven  for  such  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  166-178,  175-181,  185- 
189,  192,  193,  196-198,  200,  202-207,  212; 
Dec.  Dig.  f  94.*] 

2.  Chattei.  Mobtoaoes  (i  241*)— Carceixa- 
woK— DbstbuotiOn  of  Note. 

Where  the  holder  of  a  note  for  $240  se- 
cured by  a  chattel  mortgage  verbally  agreed 
that,  if  the  mortgagor  executed  a  note  for  a 
larger  amount  in  consideration  of  the  surrender 
of  the  smaller  note  and  the  canceUation  of  the 
mortgage,  the  mortgagor's  execution  and  deliv- 
ery of  the  larger  note,  without  more,  canceled 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  ||  503,  504 ;  Dec.  Dig.  { 
241.*] 

3.  Chattei,  Mobtoaoes  (i  241*)— Covenant 
TO  Cancel. 

_  In  such  case,  if  the  action  of  the  parties 
did  not  amount  to  a  present  cancellation  of  the 
mortgage,  it  was  a  corena'nt  on  the  part  of  the 
mortgagee  to  cancel  it  in  the  future,  which  the 
mortgagor  could  enforce  in  a  suit  on  the  mort- 


gage note,  or  for  breach  of  which  he  might  re- 
cover damages. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  if  603,  604 ;   Dec.  Dig.  { 

4.  Chattel  Mobtoaoes   ({  241*)— Fobeclo* 

SUBE. 

Where .  a  debt  evidenced  by  a  note  for 
$240,  secured  by  a  chattel  mortgage,  was 
merged  in  a  larger  note  executed  by  the  mort- 
gagor, without  any  agreement  to  release  the 
chattel  mortgage,  the  mortgagee  would  be  enti- 
tled to  judgment  for  the  prmcipal  of  the  larger 
note,  with  foreclosure  of  the  chattel  mortgage 
to  the  extent  of  the  debt  represented  by  the 
$240  note. 

[Ed.  Note.— For  other  cases,  gee  Chattel 
Mortgages,  Cent  Dig.  {§  603,  604;  Dec.  Dig.  { 
241.*] 

Appeal  from  District  Court,  Comal  Coun- 
ty;  Frank  S.  Roberts,  Judge. 

Action  by  Heinrich  Helmke  against  Her- 
man Uecker.  Judgment  for  plaintiff  for 
less  than  the  relief  claimed,  and  he  ai^)eals. 
Reversed  and  remanded  for  new  trial. 

H.  M.  Wurzbach,  of  Seguln,  and  Martin 
Faust,  of  New  Braunfels,  for  appellant  E. 
E.  Fischer  and  James  Harley,  both  of  Seguin, 
for  appellee. 

JENKINS,  J.  This  l8  a  suit  to  recover  up- 
on a  note  for  $659.20,  executed  by  appellee 
in  favor  of  appellant. 

According  to  appellee's  testimony,  on  Oc- 
tober 2,  1912,  he  was  indebted  to  appellant 
in  the  sum  of  $240  principal  and  $19.20  in- 
terest, represented  by  his  note,  and  secured 
by  a  chattel  mortgage,  and  also  the  sum  of 
$480  principal,  with  interest  for  some  nine 
.or  ten  years,  which  latter  amount  was  barred 
by  the  statute  of  limitation.  Being  unable 
to  pay  the  $240,  he  made  an  agreement  with 
appellant  that  he  would  execute  his  note  due 
January  1,  1913,  for  $659.20,  which  note  was 
to  in<dude  the  $259.20  due  on  his  note  and 
$400  of  the  old  indebtedness,  in  full  satisfac- 
tion of  the  old  indebtedness  and  of  the  chat- 
tel mortgage,  the  appellant  agreeing  to  sur- 
render the  $240  note,  and  to  cancel  and  to 
deliver  to  him  the  chattel  mortgage;  that 
In  pursuance  of  this  agreement  he  executed 
the  note  herein  sued  on  for  $659.20;  that 
appellant  destroyed  in  his  presence  the  $240 
note,  but  has  never  canceled  nor  delivered 
to  him  the  chattel  mortgage;  and  that  the 
bringing  of  this  suit  to  enforce  said  mort- 
gage is  a  breach  of  the  contract  on  the  part 
of  appellant,  for  which  reason  the  considera- 
tion for  the  execution  of  the  note  sued  on  has 
failed  to  the  extent  of  $400  thereof. 

According  to  appellant's  testimony,  appel- 
lee, on  October  2,  1912,  was  indebted  tp  him 
in  the  sum  of  $791.20,  besides  some  interest 
on  $532  of  such  amount,  none  of  which  was 
barred  by  limitation ;  that  $240  principal  and 
$19.20  Interest  of  said  indebtedness  was 
represented  by  a  note  secured  by  the  chattel 
mortgage  herein  sought  to  be  foreclosed; 
that  on  said  date  he  agreed  with  plaintiff  to 
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give  Mm  $132  of  said  Indebtedness,  and  take 
his  note  due  January  1,  1913,  for  the  remain- 
der, $659.20;  that  nothing  was  said  about 
the  chattel  mortgage ;  that  he  compiled  with 
his  part  of  said  agreement  The  parties  here- 
to are  brothers-in-law. 

The  court  Instructed  the  Jury  as  follows: 
"If  you  believe  from  the  evidence  that  de- 
fendant renewed  the  $240  note  due  plalntUI 
and  secured  by  a  mortgage  lien  described  In 
the  pleadings,  and  at  the  time  he  did  so  he 
executed  the  note  for  $659.20  as  a  renewal 
for  said  $240  and  Interest  thereon,  and  as  a 
renewal  of  the  old  indebtedness  barred  by 
limitation  to  the  amount  of  $400,  but  that 
he  did  so  upon  the  express  condition  and 
promise  upon  the  part  of  the  plaintiff  that 
he  (the  plaintifC)  would  release  and  cancel 
said  mortgage  lien  on  the  property  theretofore 
given  to  secure  payment  of  said  $240  note, 
and  you  further  find  that  plaintiff  did  prom- 
ise to  cancel  said  mortgage  lien,  and,  in  con- 
sideration of  that  promise,  the  defendant 
renewed  or  promised  to  pay  the  old  indebted- 
ness of  $400,  and  that  said  $400  was  merged 
with  the  $240  note,  and  that  said  note  for 
$659.20  was  so  executed,  and  that  the  plain- 
tiff did  not  and  has  not  canceled  and  re- 
leased said  mortgage,  then  the  plaintiff 
would  not  be  entitled  to  recover  from  the  de- 
fendant the  said  $400  Included  in  said  note, 
and,  if  you  so  find  and  believe  from  the  evi- 
dence, you  will  return  a  verdict  for  the  plain- 
tiff in  tte  sum  represented  by  the  $240  note, 
together  with  interest  and  attorney's  fees, 
and  for  foreclosure  of  said  mortgage  lien, 
and  so  state  in  your  verdict" 

The  Jury  returned  the  following  verdict: 
"We,  the  Jury,  find  plaintiff  entitled  to  the 
sum  represented  by  the  $240,  together  with 
the  interest  and  attorney's  fees,  and  for  fore- 
closure of  said  mortgage  lien."  Judgment 
was  entered  in  accordance  with  said  verdict, 
from  which  plaintiff  in  the  court  below  has 
appealed. 

Without  taking  them  up  seriatim,  we  dis- 
pose of  the  propositions  and  counter  proposi- 
tions of  appellant  and  appellee  as  follows: 

[1]  1.  The  previous  debt,  though  barred  by 
limitation,  if  such  was  the  fact,  was  a  suffi- 
cient consideration  for  the  execution  of  the 
new  note  to  the  extent  that  the  same  was 
given  for  such  indebtedness.  Bumham  v. 
McMlchael,  6  Tex.  Civ.  App.  496,  26  S.  W. 

88a 

[2]  2.  If,  in  pursuance  to  a  previous  verbal 
agreement  that  appellee  would  execute  the 
note  herein  sued  on  in  consideration  of  the 
cancellation  and  surrender  of  the  $240  note, 
and  the  cancellation  of  the  mortgage  securing 
the  same,  and  the  promise  to  pay  $400  of  a 
previous  existing  debt,  appellee  executed  and 
delivered  to  appellant  the  note  herein  sued 
on,  and  appellant  destroyed  the  $240  note, 
without  anything  further  being  said  about  the 
mortgage,  such  action  operated  as  a  cancel- 
lation of  the  mortgage  at  said  time,  and  ap- 


pellee, npon  proper  pleading,  was  entitled  to 
have  it  so  decreed  in  the  Judgment  herein. 

[3]  3.  If  it  coald  be  held  under  appellee's 
testimony  that  the  action  of  the  parties  did 
not  amount  to  a  cancellation  of  the  mortgage 
in  eo  presenti,  then  it  was  a  covenant  on  the 
part  of  appellant  to  cancel  same  in  the  fu- 
ture, which  appellee,  under  proper  pleading, 
would  be  entitled  to  have  enforced,  in  this 
suit,  or  for  breach  of  wliich  he  might  re- 
cover damages,  if  any  he  has  suffered  there- 
by. Johnson  v.  Gurly,  62  Tex.  226;  Byars 
V.  Byars,  11  Tex.  Civ.  App.  565,  32  S.  W.  926. 

[4]  4.  If  the  facts  should  be  found  as 
claimed  by  appellant,  viz.,  that  the  debt  evi- 
denced by  the  $240  was  merged  In  the  note 
sued  on,  but  without  any  agreement  to  re- 
lease the  chattel  mortgage,  appellant  will 
be  entitled  to  Judgment  for  the  principal,  In- 
terest, and  attorney's  fees  of  the  note  sued  on, 
with  foreclosure  of  the  chattel  mortgage  to 
the  extent  of  the  debt  originally  represented 
by  the  $240  note  and  Interest  thereon. 

For  the  reasons  indicated,  the  Judgment 
of  the  trial  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


McKNBELI  v.  BEATTT. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  20,   1913.) 

1.  Justices  of  thb  Peace  (J  174*)— Appeal- 
New  Tbial  in  Apfeixate  Coubt  — New 
Cause  of  Action. 

On  the  trial  in  the  county  court  of  an 
action  appealed  from  justice  court,  the  county 
court  cannot  entertain  a  cause  of  action  on 
a  demand  in  excess  of  that  of  which  the  Jus- 
tice' court  had  jurisdiction,  and  hence  where, 
in  an  action  to  recover  $162,  plaintiff  on  ap- 
peal amended  the  petition  so  as  to  seek  a  re- 
covery of  $350,  in  addition  to  tliat  sought  in 
the  justice  court,  the  allegations  to  sustain  this 
additional  recovery  should  have  been  stricken. 
[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §|  665-693;  Dec.  Dig.  § 
174.*] 

2.  Appeai,  and  BlBBOR  (S  1042*)— Habmtess 

EBROB— RtTLING    ON    MOTION    TO    STRIKE. 

Where,  though  the  county  court  on  an 
appeal  from  justice  court  denied  a  motion  to 
strike  out  a  cause  of  action  not  set  up  in  the 
justice  court,  when  made,  the  judgment  recited 
that  it  was  sustained,  thus  indicating  that  the 
new  cause  of  action  was  not  considered,  the 
error  was  cured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $$  4110-4114;  Dec  Dig.  | 
1042.*] 

Appeal  from  Galveston  County  Court 
Action  by  Henry  Beatty  against  C.  E.  Mc- 
Eneely.    Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  y.  Meek,  of  Houston,  for  appellant 
Geo.  O.  Clough,  of  Galveston,  for  appellee. 

McMEANS,  J.  [1,2]  Henry  Beatty  brought 
suit  against  C.  E.  McKneely  in  the  Jus- 
tice court  of  Galveston  county  to  recover 
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$152,  alleged  to  be  double  the  amount  of 
usurious  interest  be  had  paid  defendant,  and 
on  a  trial  in  that  conrt  recovered  a  Judgment 
for  $144.  Defendant  prosecuted  an  appeal 
from  this  Judgment  to  the  county  court, 
where  the  plaintifr  amended  his  pleadings, 
and  therein,  in  addition  to  the  claim  assert- 
ed in  the  justice  court,  claimed  actual  dam- 
ages in  the  sum  of  $100,  and  exemplary  dam- 
ages in  the  sum  of  $250.  The  case  was  tried 
before  the  court  without  a  jury  on  the  4th 
day  of  March,  1913,  and  resulted  in  a  judg- 
ment for  plaintiff  for  the  sum  of  $136,  from 
whidi  the  defendant  has  appealed. 

On  the  day  the  case  was  tried  the  defend- 
ant filed  a  motion  to  strike  out  and  hold  for 
naught  the  allegations  of  plaintiff's  amended 
petition  praying  for  $100  as  actual  and  $250 
exemplary  damages  in  addition  to  plaintiff's 
original  demand.  This  motion  appears,  by 
an  order  entered  upon  the  minutes  on  March 
4,  1913,  to  have  been  overruled  by  the  court, 
and  this  action  of  the  court  is  made  the  basis 
of  appellant's  only  assignment  of  error.  It 
has  been  so  frequently  and  consistently  held 
that  the  county  court,  in  a  case  to  be  tried 
de  novo  on  appeal  from  the  Justice  court, 
has  no  jurisdiction  to  entertain  a  cause  of 
action  on  a  demand  in  excess  of  that  of 
which  the  Justice  court  had  jurisdiction,  that 
we  are  at  a  loss  to  understand  why  the  new 
cause  of  action  was  pleaded,  and  that  the 
court  did  not  sustain  the  motion  to  strike  it 
out  when  first  presented  is  inexplicable. 
However,  while  It  appears  from  the  order 
entered  of  record  that  the  court  refused  to 
sustain  the  motion,  the  Judgment  rendered  in 
favor  of  plaintiff  upon  the  trial  recites  that 
the  motion  was  sustained.  We  take  it  from 
this  that  the  court  did  not  consider  the  new 
cause  of  action  for  actual  and  exemplary 
damages,  and  that  the  sustaining  of  the  mo- 
tion as  shown  by  the  Judgment,  after  over- 
ruling it  as  shown  by  the  order,  cures  the 
error  here  complained  of.  The  judgment  Is 
affirmed. 

Affirmed 


THEODORE)  KELLER  CO.  r.  MANGUM. 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Nov.   20,  1918.) 

1.  Appeal  and  Ebbob  ({  916*)  —  Pbkstthf- 

TIONS— AlXEOATIONS   AS    TO    VkwuE. 

In  determining,  on  appeal,  the  question 
whether  a  plea  of  privilege  to  be  sued  in  the 
county  of  defendant's  residence,  was  properly 
sustained,  it  will  be  presumed  that  the  allega- 
tions  of  the  petition  which  are  material  for  the 
porpoaes  of  determining  the  proper  venue  of 
the  action  are  true.  ' 

[B!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  8699-3705;  Dec.  Dig.  { 
916.*] 

2.  Ventjb  (I  21*)— Contracts— Stattjtk. 

Under  R^v.  St.  1895,  art  1194,  providing 
that  where  a  person  has  contracted  in  writinp: 
to  perform  an  obligation  in  any  particular 
county,  suit  may  be  brought  against  him  either 


in  such  countv  or  in  the  county  of  his  domicile, 
a  consignor  of  cotton,  whose  bill  of  lading  with 
draft  attached  was  taken  up  and  the  cotton 
received  in  H.  county,  could  not,  in  the  con- 
signee's action  to  recover  an  overpayment, 
plead  the  privilege  to  be  sued  in  T.  county, 
where  he  resided. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  {  84 ;    Dec  Dig.  I  21.*] 

3.  VtnvE  (S  21*)  —  CosraissioN  Contbact  — 

Fbeioht  Chaboeb. 

Xn  such  case,  and  to  avoid  a  multiplicity 
of  suits,  the  venue  for  the  consignee's  recovery 
of  its  overpayment  of  freight  charges  might  also 
be  laid  in  H.  county. 

(Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  S  34;    Dec.  Dig.  {  21.*] 

Appeal  from  Harris  County  Court;  Clart 
0.  Wren,  Judge. 

Action  by  the  Theodore  Keller  Company 
against  E.  L.  Mangum.  From  the  sustaining 
of  a  plea  of  privilege  and  the  transferring  of 
the  cause  to  the  county  court  of  Taylor  coun- 
ty, plaintiff  appeals.  Reversed  and  re- 
manded. 

A.  R.  &  W.  P.  Hamblen,  of  Houston,  for 
appellant  Cole,  Wilson  &  Cole,  of  Houston, 
for  appellee. 

McKENZIE,  J.  This  action  was  commenced 
in  the  county  court  of  Harris  county  by 
the  Theodore  KeUer  Company  against  E.  L. 
ACangum,  to  recover  $214.58  alleged  to  be 
due.  The  following  are,  substantially,  the 
allegations  in  the  petition:  "That  said  de- 
fendant is  justly  and  truly  indebted  unto 
your  petitioner  In  the  sum  of  $214.58,  and 
for  cause  says  that  your  petitioner  are  cot- 
ton factors  engaged  in  the  business  of  buy- 
ing and  selling  cotton  on  commission,  and 
allege  that  on  the  6th  day  of  September, 
1911,  the  said  defendant  shipped  to  your 
petitioner  25  bales  of  cotton,  and  drew  a 
draft  on  petitioner  payable  at  Houston,  to 
which  was  attached  the  bill  of  lading  for 
said  cotton  for  the  sum  of  $1,375,  which  said 
draft  your  petitioner  paid;  that  the  freight 
charges  on  said  cotton  amounted  to  the  sum 
of  $59.24,  which  your  petitioner  paid,  and 
that  the  Interest  on  said  sum  so  advanced 
amounted  to  the  sum  of  $20.89,  your  petition- 
er advancing  to  said  defendant  the  sum  of 
$55  per  bale;  that  at  the  request  of  said  de- 
fendant your  petitioner  held  said  cotton  for 
instructions  as  to  when  to  sell  the  same,  and 
that  before  the  said  defendant  authorized 
your  petitioner  to  sell  said  cotton,  the  value 
of  said  cotton  had  declined  to  less  than  the 
amount  advanced  by  petitioner  to  defendant, 
and  upon  your  petitioner  demanding  of  said 
defendant  the  margin  to  cover  such  decUne, 
said  defendant  refused  and  failed  to  furnish 
said  margin,  and  thereupon  your  petitioner 
sold  said  cotton,  and  received  therefor  the 
sum  of  $1,230.55,  leaving  a  balance  due  your 
petitioner  amounting  to  the  sum  of  $214.58, 
with  Interest  thereon  from  this  date  at  the 
rate  of  6  per  cent,  as  shown  by  the  itemized 
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statement  hereto  attached  martced  llxliiblt 
A,'  and  made  a  part  hereof,  whereby  the 
said  defendant  became  liable,  undertook  and 
promised  to  pay  unto  your  petitioner  said 
sum  $214.58,  with  Interest  as  aforesaid,  but 
to  pay  the  same,  or  any  part  thereof,  be  has 
wholly  failed.  Wherefore  your  petitioner 
prays  that  said  defendant  be  dted  in  terms 
of  law  to  appear  and  answer  this  petition, 
and  upon  a  bearing  hereof  petitioner  hare 
Judgment  against  said  defendant  in  such 
sum  of  money.  Interest,  and  costs,  and  for 
such  other  and  further  relief  to  which  your 
petitioner  may  be  entitled  in  law  and 
equity."  The  itemized  statement  Exhibit  A 
was  sworn  to,  and  an  examination  of  it  bears 
out  the  allegations  of  the  items  of  indebted- 
ness of  the  petition.  The  defendant  inter- 
posed a  plea  of  privilege  to  be  sued  in  Tay- 
lor county.  This  plea  was  sustained  by  ttte 
trial  court,  and  the  case  transferred  to  the 
county  court  of  Taylor  county. 

The  plaintiffs  Introduced  in  evidence  the 
original  draft,  which  shows  to  have  been  ac- 
cepted and  paid  by  them.  The  draft  and  in- 
dorsements thereon  are  as  follows: 

"Theo.  Keller  Co.,  Wholesale  Grocers,  Im- 
porters &  Cotton  Factors,  Houston,  Texas. 
Trent,  Texas,  Sept  Ist,  1911.  Pay  to  the  order 
of  First  State  Bank,  Trent,  Texas,  $1375.00, 
Thirteen  hundred  seventy-five  no/100  dollars. 
Charge  to  our  account  payable  at  Houston. 
[Signed]  E.  L.  Mlangum.  To  Theo  Keller  Co., 
Houston,  Texas." 

Indorsements: 

"Sept  6,  1911.  Accepted  payable  at  the 
First  National  Bank,  Houston,  Texas.  Theo. 
Keller  Co.,  by  Alex  Keller. 

"First  Nlitional  Bank,  Houston,  Texas, 
Dea  7,  1911.     Paid." 

It  was  admitted  that  at  the  time  of  trial 
and  at  the  time  of  bringing  the  suit  In  the 
county  court  of  Harris  county  that  the  de- 
fendant resided  in  Taylor  county.  It  was 
proved  by  the  defendant  that  the  only  writ- 
ing evidencing  a  contract  was  the  draft  for 
$1,375  introduced  in  evidence  by  the  plaintiff, 
as  drawn  on  Theodore  Keller  Company,  with 
bills  of  lading  attached  for  23  bales  of  cotton 
shipped. 

[1]  The  single  issue  is:  Did  the  trial  court 
err  In  sustaining  the  plea  of  privilege?  It 
will  be  presumed  that  the  allegations  of  the 
petition  which  are  material  for  the  purpose 
of  determining  the  proper  venue  of  the  action 
are  true.  Hoffman  v.  Association,  85  Tex. 
409,  22  S.  W.  154;  Ry.  Co.  v.  Short,  51  S.  W. 
261;    Baldwin  v.  Richardson,  87  S.  W.  353. 

It  is  shown  by  the  pleadings  and  evidence 
that  the  draft  was  for  $1,375,  Interest 
amounted  to  $20.89,  and  the  amount  of 
freight  paid  was  $59.24.  The  cotton,  when 
sold,  brought  only  $1,230.55,  leaving  an 
amount  due  as  alleged. 

[2]  We  are  of  the  opinion  that  this  case 
is  analogous  to  Callender,  Holder  &  Co.  v. 
Short,  34  Tex.  Civ.  App.  364,  78  S.  W.  366. 


It  was  there  held  that  bills  of  lading  and 
drafts  attached,  sent  by  the  consignor  to  the 
consignee  through  k  bank,  when  on  payment 
of  the  draft  the  consignee  received  the  bills 
of  lading,  and  upon  presentation  of  the  bills 
of  lading  to  the  carrier  received  the  consign- 
ment in  Harris  county,  pursuant  to  the  terms 
of  the  bills  of  lading,  constituted  a  written 
contract,  as  between  the  consignor  and  the 
consignee,  to  deliver  the  consignment  in 
Harris  county.  If  the  consignee  overpaid 
the  consignor  for  the  cotton  bought  under 
contract  to  be  delivered  In  Harris  county,  a 
plea  of  privilege  by  the  consignor,  In  an  ac- 
tion for  the  overpayment  brought  in  Harris 
county,  where  the  cotton  was  delivered,  to  be 
sued  in  the  county  of  the  consignor's  domicile 
Is  unavaiUng  under  R.  S.  1895,  art.  1194,  pro- 
viding that  where  a  person  has  contracted  in 
writing  to  perform  an  obligation  in  any  par- 
ticular county,  suit  may  be  brought  against 
him  either  in  such  county  or  In  the  county 
where  defendant  has  his  domicile. 

Of  the  alleged  amount  due,  $144.45,  was 
for  overpayment  on  the  draft  and  $20.89, 
the  accrued  Interest  on  this  overpayment 
The  draft,  by  its  terms  was  payable  in  Hous- 
ton, and  Houston  is  in  Harris  county.  Ac- 
cording to  the  authority  Just  quoted,  we 
hold  that  the  contract  consisting  of  the 
draft  and  the  bills  of  lading,  was  in  writing, 
to  be  performed  in  Harris  county,  and  as  to 
the  overpayment  made  on  the  draft  the 
venue  of  the  suit  is  properly  laid  In  Harris 
county,  and  to  avoid  a  multiplicity  of  suits, 
it  was  proper  to  embrace  in  the  suit  the 
freight  charges,  which  in  this  cause  is  al- 
leged to  be  $59.24.  Mlddlebrook  &  Brother  v. 
David  Bradley  Mfg.  Co.,  86  Tex.  706,  26  S. 
W.  935. 

[3]  It  Is  also  our  opinion  that,  since  the 
contract  is  one  In  writing  and  performance  is 
to  be  in  Houston,  the  freight  charges  paid  be- 
ing by  plaintiff  necessary  to  the  performance 
of  the  contract  the  venue  for  the  collection 
of  such  freight  charges  so  paid  would  also 
be  In  Harris  county.  The  trial  court  In  our 
opinion  erred  In  sustaining  the  plea  of  priv- 
ilege. The  cause  will  therefore  be  reversed 
and  remanded  for  trial  upon  the  merlt& 

Reversed  and  remanded. 


FRAZIEE  et  nx.  v.  HOUSTON  OIL 

CO.  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct   31,  1913.) 

1.  Adverse  Possession  ({  25*)— Possession 
BT  Lessees. 

Where  the  owners  of  land  leased  it  under ' 
an  instrument  providing  that  in  consideration 
for  the  use  and  occupancy,  rent  free,  of  the  im- 
provements, the  lessee  acknowledged  himself  to 
be  a  tenant  of  and  in  possession  for  the  owner, 
and  agreed  to  occupy  and  hold  possession  of 
the  land,  the  tenant  had  the  right  to  possession 
of  the  entire  tract  of  land  and  could  not,  by 
limiting    his    occupancy    to    the    inclosed    land. 
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limit  his  leesor'H  constnictiTe  possession  of  tlte 
entire  tract. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  |S  116-120;    Dec.  Dig.   i 

2.  ADVEB8E  Possession  ({  13*)— What  Oor- 

snrxjTEa. 

One  who  has  adverse,  peaceable,  anjl  con- 
tinuous ix>sse88ion  of  land  for  more  than  ten 
years   acquires  a  prescriptive  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  IS  65,  67-76;  Dec.  Dig.  { 
13.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.   1,  pp.  227-235;    voL  8,  p.  7508.] 

Appeal  from  District  Court,  Hardin  Coun- 
ty; Ik  B.  Hightower,  Judge. 

Trespass  to  try  title  by  W.  S.  Frazler  and 
wife  against  the  Houston  Oil  Company  and 
otbers.  From  the  Judgment,  plalntUIs  ap- 
peal.   Affirmed. 

Jno.  L.  Little,  of  Kountze,  for  appellants. 
Hightower,  Orgaln  &  Butler  and  J.  D.  Camp- 
bell, both  of  Beaumont,  for  appellees. 


REESE,  J.  This  is  an  action  in  trespass 
to  try  title  by  W.  S.  Frazier  and  wife  against 
tbe  Houston  Oil  Comi>any,  to  recover  the 
tttie  and  possession  of  160  acres  of  land, 
part  of  tbe  O.  W.  Brooks  survey  in  Hardin 
coanty.  PlalntilFs  sought  to  recover  upon  a 
limitation  tiUe  under  the  statute  of  limita- 
tion of  ten  years.  It  was  agreed  "that  the 
record  tttie  was,  from  1882  until  about  tbe 
first  of  1890,  In  £1  A.  Irvln,  and  from  then 
until  about  1898  was  in  J.  P.  Irvln,  and  from 
that  time  until  July  31,  1901,  the  record 
tiUe  was  In  the  Texas  Pine  Land  Association, 
and  since  the  last-named  date  the  record 
tiUe  has  been  In  tbe  defendant  EL  A.  Irvln 
and  J.  P.  Irvln  and  the  Texas  Pine  Land 
Association  are  all  vendors  of  the  defendant 
through  whom  the  title  passed  into  tbe  de- 
fendant, who  now  owns  all  of  It,  unless  the 
tttie  to  the  land  In  controversy  has  been 
perfected  In  the  plaintiffs  by  limitation  at 
any  time  between  the  dates  of  1875  and  the 
time  of  the  filing  of  this  suit,  and  Is  thus 
owned  by  them."  It  was  further  agreed  that 
plaintiffs'  possession  began  in  1875.  The  evi- 
dence showed  that  plaintiffs  had  had  actual 
possession  by  Inclosure  and  improvements  of 
12  acres  of  the  Icmd,  included  within  his  in- 
closure. As  to  tbe  remainder  of  the  160 
acres,  the  defense  rested  upon  constructive 
possession  of  the  league  tn  the  several  own- 
ers in  defendant's  chain  of  tttie  through  ten- 
ants, under  leases,  from  1883  up  to  the  date 
of  filing  of  the  suit,  thus  limiting  appellants' 
right  of  recovery  to  the  land  actually  in- 
closed. The  case  was  tried  by  tbe  court,, 
resulting  in  a  Judgment  for  appellants  for 
this  12  acres  and  for  appellees  for  the  re- 
mainder. Appellees  were  adjudged  to  pay 
the  costs.  From  the  Judgment  appellants 
prosecute  this  appeal.  Incidentally,  api)el- 
lants  claimed  that  J.  W.  Hilton  bad  cut  and 


removed  ttmber  from  the  land  of  the  value 
of  $50,  which  bad  been  deposited  with  one 
Collier  to  await  the  event  of  the  suit  For 
this  sum  appellees  also  had  Judgment 

The  first,  sixth,  and,  eighteenth  assign- 
ments of  error  are  addressed  solely  to  ap- 
pellant's right  to  recover  the  160  acres  upon 
tbe  evidence  as  to  his  actual  possession  un- 
der the  ten-year  statute,  without  reference 
to  the  evidence  as  to  appellees'  constructive 
possession  of  the  entire  league  (except  that 
actually  inclosed)  limiting  appellant's  right 
to  recovery  to  the  12  acres;  the  questions 
arising  upon  this  latter  claim  being  presented 
by  other  assignments.  As  to  these  assign- 
ments, the  undisputed  evidence  seems  to 
bear  out  appellant's  contention  as  to  his 
adverse  possession  of  tbe  160  acres  sued  for, 
and  bis  right  to  recover  the  same,  less  the 
several  tracts  sold  by  him,  except  in  so  far 
as  that  right  is  limited  by  the  constructive 
possession  of  appellee  and  its  vendors  as 
aforesaid. 

[1]  This  brings  us  to  the  assignments  of 
error  from  8  to  11,  also  the  thirteenth  and 
fourteenth  assignments  of  error,  which  com- 
plain of  tbe  action  of  the  court  in  admitting 
in  evidence  certain  lease  contracts  entered 
Into  by  certain  persons  with  the  several 
owners  in  appellees'  chain  of  title.  ^  Under 
these  assignments  appellant  states  the  fol- 
lowing proposition  of  law:  "Where  a  tenant 
in  possession  of  land  is  holding  under  a 
lease  which  describes  the  property  as  the 
'premises'  occupied  by  the  lessee,  or  in  any 
manner  designates  the  property  tbe  tenant 
Is  to  occupy,  tbe  possession  of  tbe  tenant 
inures  to  the  benefit  of  tbe  landlord  only 
to  tbe  extent  designated  In  the  lease,  and 
the  landlord  has  no  constructive  possession 
of  the  balance  of  tbe  tract  without  the  desig- 
nated portion." 

E^cb  of  the  leases  referred  to  was  sub- 
stantially to  tbe  following  tenor  and  effect: 
"The  State  of  Texas,  County  of  Hardin. 
For  and  In  consideration  of  the  use,  occu- 
pancy and  enjoyment,  rent  free,  of  tbe  house, 
field  and  improvements,  now  occupied  by 
me  and  situated  on  the  league  of  land  in 
said  county  granted  to  Q.  W.  Brooks  on  the 
22d  day  of  August,  A.  D.  1835,  by  the  govern- 
ment of  Coahulla  and  Texas,  and  in  further 
consideration  of  the  right  granted  me  to 
make  use  of  any  timber  necessary  for  fire- 
wood and  to  keep  in  repair  the  fence  and 
bouse — parb  of  tbe  improvements,  1  ac- 
knowledge myself  the  tenant  of,  and  to  be  in 

possession  for,  ,  the  owner  of  said 

league  of  land  and  agree,  as  such  tenant,  to 
occupy  and  hold  possession  of  said  league 
of  land." 

These  several  lease  contracts  were  exe- 
cuted, at  different  times,  by  different  per- 
sons, to  the  respective  owners  of  the  land, 
to  wit:  J.  P.  Irvln,  B.  A.  Irvln,  the  Texas 
Pine  Land  Association,  and  the  Houston  Oil 
Company.     Clearly,  under  such  a  lease  the 


*Far  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google     ^ 


22 


lei  SOUTHWESTERN  EEPORTBR 


(Tex. 


tenant  had  tbe  rlgbt  of  possession  of  the  en- 
tire leagne.  His  contract  Is  that  he  "will 
occupy  and  hold  possession  of"  the  entire 
league.  What  Is  said  with  reference  to  the 
use,  occupancy,  and  enjoyment  of  the  im- 
proved portion  Is  that,  In  consideration  of 
his  contract  to  occnpy  and  hold  possession 
of  the  league,  he  is  to  pay  no  rent  for  this 
improved  portion.  This  does  not  have  the 
effect  of  limiting  his  right  of  possession  to 
the  improvements.  He  Is  granted  the  spe- 
cial privilege,  in  connection  with  his  occa- 
pany  of  the  league,  to  make  use  of  any  tim- 
ber on  it  for  certain  purposes.  In  so  far  as 
this  right  to  use  the  timber  is  restricted  to 
certain  purposes,  this  is  not  inconsistent 
with  the  right  of  the  tenant  to  occupy  and 
possess,  to  exercise  dominion  over,  the  en- 
tire league.  The  case  does  not  fall  within 
the  doctrine  of  Land  Co.  v.  Williams,  61 
Tex.  51,  Read  v.  Allen,  63  Tex.  154,  Craig  v. 
Gartwright,  65  Tex.  414,  and  other  cases  on 
this  point,  nor  the  proposition  of  law  stated 
by  appellants  and  quoted  above. 

In  support  of  the  foregoing  proposition, 
appellants  cite  Houston  Oil  Company  v.  Kim- 
ball, 103  Tex.  105,  122  S.  W.  533,  124  S.  W. 
85,  as  decisive  of  the  questions  arising  upon 
the  construction  of  these  leases.  In  their 
argument,  in  the  brief,  they  undertake  to 
quote  from  the  opinion  in  that  case  that 
possessiota  under  the  lease  there  being  dis- 
cussed, and  which  appears  to  have  been  sub- 
stantially Identical  with  those  in  the  present 
case,  "does  not  establish  possession  of  the 
entire  league  of  land  In  the  owners  thereof." 
It  Is  true  that  the  language  quoted  appears 
in  the  opinion  (at  page  106  of  103  Tex.,  at 
page  539  of  122  S.  W.),  but  not  In  the  con- 
nection stated  by  appellants.  We  quote  the 
entire  paragraph  to  show  the  sense  in 
which  tbe  language  quoted  was  really  used: 
"Hester  -was  occupying  a  small  portion  of 
the  land  and  the  Improvements  thereon  when 
the  lease  was  executed,  and  continued  to  do 
so  up  to  his  death,  which  was  within  a  year 
from  the  date  of  the  lease.  A  short  time  aft- 
er his  death  his  wife  and  son  sold  the  Im- 
provements to  S.  A.  J.  Halre,  who  did  not 
in  any  way  assume  the  tenancy  contract  of 
Hester.  The  proof  shows  that  Halre  and  his 
son  together  did  occupy  the  part  of  the  land 
and  Improvements  whlcb  had  been  in  cul- 
tivation and  which  had  been  occupied  by 
Hester,  but  there  was  no  evidence  that  they 
asserted  any  right  of  possession  either  for 
themselves  or  the  owner  of  the  land  to  any 
other  portion  of  the  league.  No  doubt  It  is 
true  that  Halre  could  not  have  disputed  the 
title  In  the  Irvins  to  the  portion  of  the  land 
which  he  received  possession  of  from  Hester, 
but  this  does  not  establish  the  possession  by 
Halre,  nor  by  bis  son,  or  those  who  were 
claiming  under  them,  of  the  entire  league 
of  land  in  the  name  of  owners  thereof,  which 
1b  a  necessary  element  in  order  to  sustain 


the  plea  of  limitation  to  the  whole  league." 
Halre  was  not  in  possession  under  any  lease 
from  the  owner  of  the  league.  Hester  had 
such  contract,  and  was  in  actual  possession, 
with  improvements,  of  a  part  of  the  leagne 
under  such  lease.  Halre  simply  bought  Hes- 
ter's Improvements,  but  did  not  assume  his 
lease  contract  It  was  this  possession  of 
Halre  which  the  court  held  did  not  establish 
the  possession  of  the  entlr^  league  in  the 
owners  thereof.  There  is  at  least  an  inti- 
mation in  the  opinion  that  If  Halre  had  as- 
sumed the  tenancy  contract  of  Hester,  and, 
a  fortiori,  if  he  had  gone  into  possession 
under  such  a  contract  between  himself  and 
the  owner,  his  possession  would  have  been 
that  of  the  owner  as  to  the  entire  league. 
Having  gone  into  possession  under  these 
leases,  none  of  sdch  tenants  could  have  rid 
themselves  of  the  obligation  Imposed  upon 
them  to  occup|y  and  hold  possession  of  the 
entire  legaue  by  merely  limiting  their  ac- 
tual possession,  or  their  claim  to  the  right 
of  actual  possession  and  dominion,  to  the  In- 
closed land  and  improvements. 

[2]  The  second  proposition  under  said  as- 
slgnmeats  Is  that  "appellants,  having  had 
the  peaceable,  continuous,  and  adverse  pos- 
session of  the  land,  were  entitled  to  the  land 
embraced  within  their  Inclosure ;  such  posses- 
sion being  for  more  than  ten  years."  The 
proposition  is  sound.  The  trial  court  evi- 
dently thought  so,  as  appellant  was  given 
judgment  for  all  the  land  embraced  In  his 
Inclosure,  and  for  costs.    • 

The  agreement  under  which  the  case  was 
tried,  and  which  has  been  set  ont,  elimi- 
nated every  Issue  except  that  of  appellant's 
right  under  the  statute  of  limitation  of  ten 
years.  This  eliminates  the  questions  sought 
to  be  presented  by  the  remaining  assign- 
ments, which  became  Immaterial  In  the  trial 
court  and  need  not  be  considered  here.  The 
evidence  was  amply  sufficient  to  support 
the  judgment.  It  showed.  It  Is  true,  actual 
possession  In  appellant  of  the  12  acres 
awarded  to  him  by  the  judgment,  with 
claim  of  title  to  the  160  acres  sued  for.  By 
agreement  this  possession  began  in  1875. 
The  evidence  further  showed,  however,  that 
beginning  in  1883,  and  continuing  up  to  the 
time  of  the  filing  of  the  suit,  with  possibly 
one  or  two  short  intervals  of  a  year  or  two, 
there  was  actual  possession  by  tenants  of 
the  respective  owners  of  part  of  the  leagne, 
under  such  leases  as  are  herein  described, 
the  effect  of  which  was  to  give  the  owners 
constructive  possession  of  the  entire  league, 
except  as  to  the  12  acres  In  the  actual  pos- 
session of  appellant,  for  which  they  had 
judgment,  and  to  limit  appellant's  claim  un- 
der the  ten-year  statute  of  limitations  to 
such  portion. 

We  find  no  error  in  tbe  Judgment,  and  it 
is  affirmed. 

Affirmed. 
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BROWN  ▼.  BAT  CITI  BANK  ft  TRUST 
CO. 

(Court  of  CivU  Appeals  of  Texas.    Austin. 
Nov.  26,  1913.) 

1.  Affeai.  and  Errob  (I  8T9*)  —  Persons 
Who  Mat  Aluegk  EIbrgr— Pkbsoks  Not 
Apfkauno. 

Where  a.  petition  in  intervention  was  dis- 
misaed,  but  the  intervener  neither  appealed  nor 
assigned  errors,  the  effect  of  the  decision  of  the 
appdiate  court  on  his  rights  cannot  be  consid- 
ered, though  he  filed  a  brief  asking  that  judg- 
ment for  plaintifF  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3581-3583;  Dec.  Dig.  | 
879.*] 

2.  Bnxs  AND  Notes  (|  620*)— Actions— Mis- 

TAKX. 

In  an  action  on  vendor's  lien  notes,  evi- 
dence held  to  diow  that  the  notes  by  mutake 
recited  that  the  conveyance  was  from  the  payee 
to  the  maker  instead  of  reciting  in  accordance 
witli  the  deed  that  the  conveyance  was  from  a 
third  person  to  the  maker. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Note&  Cent  Dig.  fS  1813,  1832,^836,  1837; 
DecTDig.  i  620.n 

3.  Vendor  and  Purchasbb  ({  267*)— Pat- 
MKNT— What  CoNSTiTnTss. 

Defendant  gave  vendor's  lien  notes  in  pay- 
ment for  land,  and,  upon  being  adjudicated  a 
bankrupt  claimed  the  land  as  a  homestead, 
and,  to  protect  his  possible  interest,  deposited 
with  the  payee  the  amount  of  the  note  then 
dne  under  an  agreement  that  it  should  be  re- 
turned to  him  in  case  it  was  adjudged  that  the 
land  was  not  his  homestead.  Held,  that  the 
deposit  did  not  constitute  a  payment,  even 
though  the  payee  wrongfully  retained  it  after 
an  adjudication  against  the  claim  of  home- 
stead ;  and  hence  the  deposit  would  not  prevent 
the  transferee  of  the  notes  declaring  the  whole 
series  due. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,    Cent    Dig.    |   826;    Dec    Dig.    i 

4.  JUOailENT  (I  251*)— PI.BADINOS  TO  SUP- 
PORT. 

In  an  action  to  foreclose  vendor's  lien 
notes,  where  the  plea  of  intervention  filed  by 
the  purchaser  of  the  maker's  interest  was 
stricken,  the  court  could  not  in  its  judgment 
determine  the  rights  of  the  intervener  to  the 
surplus,  if  any,  after  fof^osure;  such  deter- 
mination having  ho  support  in  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  437 ;    Dec.  Dig.  f  261.*] 

5.  COHSTITUTIONAI.    LAW    (|    75*)— POWRR    OV 

Judiciary— DELEaATiON  of  Power. 

In  a  suit  to  foreclose  vendor's  lien  notes 
on  land,  where  there  were  several  who  claimed 
the  surplus,  if  any,  after  foreclosure  sale,  it 
was  improper  for  the  court  to  direct  a  sheriff 
to  pay  the  surplus  proceeds  to  such  person  as 
he  might  conclude  was  the  equitable  owner  of 
the  land;  that  question  being  a  judicial  one, 
and  the  court  having  no  right  to  delegate  its 
authority. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  138;    Dec  Dig.  {  75.*) 

Appeal  from  District  Court,  Matagorda 
County;    Samuel  J.  Styles,  Judge. 

Action  by  the  Bay  City  Bank  &  Trust  Com- 
pany against  O.  R.  Brown,  In  which  B.  E. 
Norvell  filed  a  plea  of  intervention.  The  in- 
tervener's plea  was  stricken,  and  Judgment 


was  rendered  for  plaintiff,  and  defendant  ap- 
peals.    Reformed  and  affirmed. 

Linn,  Conger  &  Austin,  of  Bay  City,  for 
appellant  Gaines  &  Corbett,  of  Bay  City, 
for  appellee.  Rowland  Rugeley,  of  Bay  City, 
for  Intervener. 

KET,  C.  J.  The  Bay  City  Bank  &  Trust 
Company  brought  this  suit  against  6.  R. 
Brown,  predicating  Its  right  of  recovery  up- 
on four  promissory  notes,  executed  by  the 
defendant  and  secured  by  a  vendor's  lien  on 
a  certain  tract  of  land,  which  lien  the  plain- 
tiff sought  to  have  foreclosed.  The  defend- 
ant pleaded  a  general  denial  and  averred 
that  the  first  note  had  been  paid,  and  that 
the  others  were  not  due  when  the  suit  was 
brought 

[1]  By  permission  of  the  court  one  B.  E. 
Norvell  filed  a  plea  of  intervention,  alleging 
that  the  defendant  O.  R.  Brown  had  been 
adjudged  a  bankrupt  and  bis  Interest  in  the 
land  had  been  sold  under  order  of  the  bank- 
ruptcy court  and  purchased  by  him  (Nor- 
vell), subject  to  the  lien  by  which  the  notes 
sued  on  by  the  plaintiff  were  secured,  and  he 
asked  that  the  land  be  sold  to  pay  the  plaln- 
tilTs  debt,  and  that  whatever  excess  might 
remain  be  paid  to  blm.  Upon  motion  of  the 
defendant  Brown,  Norvell's  plea  of  inter- 
vention was  stricken  out  As  between  the 
plaintiff  and  defendant,  the  case  then  pro- 
ceeded to  trial  before  the  court  without  a 
jury,  and  judgment  was  rendered  for  the 
plaintiff  for  the  full  amount  of  the  debt  sued 
for,  with  a  foreclosure  of  the  vendor's  lien 
upon  the  land,  and  the  defendant  Brown  has 
appealed.  The  intervener  Norvell  has  not 
appealed  nor  assigned  error,  though  his  coun- 
sel have  filed  a  brief,  asking  that  the  judg- 
ment be  affirmed.  It  may  be  that  his  failure 
to  appeal  will  result  tn  compelling  him  to 
pay  off  and  discharge  the  plaintiff's  judg- 
ment and  thereby  prevent  a  sale  of  the  land, 
but  that  is  a  matter  that  cannot  be  consider- 
ed by  this  court,  as  be  is  not  complaining  of 
anything  done  in  the  court  below. 

The  decree  of  foreclosure  stipulates  and  di- 
rects that,  if  a  suit  shall  be  brought  by  any 
person  setting  up  title  to  the  land  before  the 
foreclosure  sale  is  made,  then  the  sheriff 
shall  not  pay  the  excess  to  any  one  but  shall 
deposit  the  same  in  the  registry  of  the  court 
subject  to  the  determination  of  the  subse- 
quent suit  But,  if  no  such  suit  Is  brought, 
then  the  decree  directs  the  sheriff  to  pay  over 
the  excess  to  the  person  who  may  then  be 
the  owner  of  the  equitable  title  to  the  land 
and  be  entitled  to  receive  such  excess. 

The  trial  judge  filed  findings  of  fact  which 
sustain  the  material  allegations  in  the  plain- 
tiff's petition,  and  also  the  material  allega- 
tions in  the  plea  of  Intervention  which  was 
stricken  out  Most  of  the  assignments  of  er- 
ror presented  in  appellant's  brief  relate  to 
the  action  of  the  trial  court  in  admitting  tes- 
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tlmony;  trat  It  fa  farther  contended  on  be- 
half of  appellant  that  error  was  committed 
In  foreclosing  the  lien  and  In  not  awarding 
to  appellant  whatever  excess  might  remain 
of  the  proceeds  of  the  foreclosure  sale  after 
paying  the  plalntlfTs  debt  and  costs  of  the 
litigation.  And  It  Is  also  contended  that  the 
proof  shows  that  the  first  note  sued  on  had 
been  paid  before  It  was  assigned  to  the 
plaintiff,  and  that  none  of  the  other  notes 
were  due  at  the  time  the  suit  was  brought. 
Disregarding  the  order  in  which  the  ques- 
tions referred  to  have  been  stated,  we  dis- 
pose of  them  as  follows: 

[21  1.  It  Is  alleged  In  the  plaintiff's  peti- 
tion that  the  notes  sued  on  were  given  in 
part  payment  for  200  acres  of  land,  part  of 
the  Amos  Bawls  league  In  Matagorda  county, 
Tex.,  and  described  In  the  petition  by  metes 
and  bounds ;  that  on  the  16th  day  of  March, 
1905,  J.  W.  Brown  conveyed  to  the  defend- 
ant G.  R.  Brown  the  tract  of  land  referred 
to,  and  as  part  of  the  consideration  defend- 
ant executed  the  four  notes  sued  on  and 
made  them  payable  to  Eliza  Kempner,  who 
subsequently  transferred  them  to  the  plain- 
tiff bank.  It  was  also  alleged  in  the  petition 
that  the  notes  recite  that  they  were  given  in 
part  payment  of  the  purchase  money  for  a 
tract  of  land  conveyed  to  Q.  R.  Brown  by 
Eliza  Kempner,  which  recital  it  is  alleged 
was  an  Inadvertence  and  mutual  mistake, 
and  that  the  conveyance  was  in  fact  made  by 
J.  W.  Brown  to  G.  R.  Brown,  while  the  pat- 
chase-money  notes  were  made  payable  to 
Mrs.  Kempner,  as  appears  from  the  deed 
made  by  J.  W.  Brown  to  G.  R.  Brown.  The 
deed  referred  to  was  introduced  in  evidence 
and  showed  upon  its  face  that  it  was  exe- 
cuted in  consideration  of  ten  promissory 
notes,  executed  on  tliat  day  by  G.  R.  Brown, 
and  made  payable  to  the  order  of  Mrs.  Kemp- 
ner, the  last  four  being  described  in  the  deed 
in  all  respects  as  they  are  described  in  the 
plaintiff's  i)etltlon  and  in  the  notes  put  in  ev- 
idence, except  those  mentioned  in  the  deed  do 
not  contain  the  recital  that  the  land  was  con- 
veyed to  G.  R.  Brown  by  Mrs.  Kempner,  and 
the  deed  showed  on  its  face  that  it  was  made 
by  J.  W.  Brown  to  G.  R.  Brown,  and  that  it 
conveys  the  land  described  in  the  plaintifTs 
petition  and  In  express  terms  retains  a  ven- 
dor's lien  to  secure  the  payment  of  the  notes. 

Considering  the  notes  and  deed  together, 
we  think  It  clearly  appears  that  the  recital 
in  the  notes  that  the  land  was  conveyed  by 
Mrs.  Kempner  to  G.  R.  Brown  was  a  mutual 
mistake^  and  that  the  trial  court  committed 
no  error  in  holding  that  the  notes  sued  on 
were  secured  by  a  lien  upon  the  land  de- 
scribed in  the  petition.  It  was  not  shown 
that  Mrs.  Kempner  had  ever  executed  a  deed 
to  G.  R.  Brown  conveying  any  land;  and  it 
is  altogether  Improbable  that,  on  the  very  day 
that  J.  W.  Brown  conveyed  to  O.  B.  Brown 
the  200  acres  of  land  here  Involved,  Mrs. 
Kempner  also  conveyed  to  G.  R.  Brown  an- 
other 200  acres  of  the  Amos  Rawls  league 


and  received  from  blm  four  notes,  exactly 
similar  as  to  amount,  date  of  maturity,  rate 
of  Interest,  etc.,  to  the  notes  described  in 
the  deed  from  J.  W.  Brown. 

[3]  2.  The  notes  sued  on  are  numbered  7, 
8,  9,  and  10;  and,  according  to  its  face.  No.  7 
was  past  due  before  the  suit  was  brought, 
and,  as  that  note  contained  a  stipulation  pro- 
viding that  the  failure  to  pay  it  when  due 
would  authorize  the  holder  to  declare  all  tbe 
notes  due,  the  plaintiff  bank  exercised  its  op- 
tion In  that  regard  and  sued  on  all  the  notes. 
The   defendant    Brown   undertook   to   plead 
and  prove  that  the  first  note  had  been  paid 
before  the  plaintiff  elected  to  declare  all  the 
notes  due,  and  therefore  the  plaintiff  was  not 
only  not  entitled  to  recover  on  that  note 
but  that  the  suit  was  prematurely  brought 
on  the  others.    The  plea  of  appellant  alleged 
the  following  facts  as  constituting  such  pay- 
ment: "Defendant  would  further  show:  That 
on  January  11,  1912,  this  defendant  sent  to 
H.    Kempner,   who    is   a    firm    composed   of 
Eliza  Kempner,  the  original  payee  of  the  said 
notes,  the  sum  of  1410.30  in  Galveston  ex- 
change at  Galveston,  Tex.,  the  said  sum  be- 
ing the  principal  of  note  No.  7,  $320,  and  In- 
terest due  on  note  No.  7,  and  also  the  inter- 
est accrued  to  December  31,  1911,  upon  notes 
Nos.  8,  9,  and  10;    said  notes  Nos.  8  and  9 
each  being  for  the  sum  of  $320,  and  note  No. 
10  being  for  $330,  and  each  of  said  notes 
bearing  interest  at  the  rate  of  7  per  cent  per 
annum  from  date  until  paid.    That  said  mon- 
ey was  deposited  to  protect  the  payment  of 
said  note  No.   7,  together  with  interest  on 
notes  Nos.  8, 9,  and  10,  and  that  the  said  mon- 
ey was  deposited,  however,  under  an  agree- 
ment and  understanding  that.  If  O.  R.  Brown 
lost  his  homestead  claim  to  said  land  in  a 
controversy  then  pending  In  the  Bankrupt 
Court  of  the  United  States,  he  would  have  the 
right  to  withdraw  the  money,  but  it  was  un- 
derstood between  the  defendant  and  Kemp- 
ner that  the  said  deposit  would  protect  the 
said  note  in  so  far  as  this  defendant  was 
concerned  from  maturing,  ^nd  therefore  the 
protection    against    its   payment   until    said 
question  as  to  tbe  homestead  in  the  Bank- 
rupt Court  should  be  decided,  and  that,  if 
the  said  defendant  should  lose  his  claim  to 
the  said  homestead,  then  he  should  have  the 
right  to  withdraw  said  sum  of  $410.30.    That 
the  said  defendant  did  lose  his  homestead 
claim  to  the  said  land  in  the  Bankrupt  Court, 
and  the  decision  was  there  rendered  that  the 
said  lands  herein  was  not  the  homestead  of 
the   bankrupt  G.    R.  Brown,   the   defendant 
in  this  case,  and  that  thereafter,  on  the  1st 
day  of  October,  A.  D.  1012,  and  prior  to  the 
purchase  by  the  plaintiffs  in  this  case  of  the 
said   notes,   this   defendant   drew   upon   H. 
Kempner  for  the  $410.30  so  deposited  with 
said  H.  Kempner  to  protect  tbe  said  note  No. 
7  and  the  accrued  interest  on  the  said  notes 
Nos.  8,  9,  and  10,  the  payment  of  which  said 
draft  was  by  the  said  H.  Kempner,  a  firm 
composed  of  Eliza   Kempner,  refused,  and 
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that  tbe  aald  Kempner  now  retains  in  bis  pos- 
session the  said  sum  of  $410.30,  which  was 
placed  with  him  for  the  protection  of  said 
note  No.  7  and  the  Interest  on  said  notes 
Noe.  8.  9,  and  10,  which  matured  December 
31,  1911." 

We  agree  with  connsel  for  appellee  that  the 
tacts  stated  In  the  plea  do  not  constitute 
what  Is  termed  in  law  a  payment,  and  ap- 
pellant did  not  allege  and  prove  that  Mrs. 
Kempner  was  Insolvent,  and  therefore  In 
equity  he  w^  entitled  to  have  the  special 
deposit  referred  to  in  the  plea  treated  as  a 
payment  upon  the  notes.  In  fact,  the  record 
Indicates  that  it  will  be  to  appellant's  bene- 
fit for  the  Judgment  In  this  case  to  be  af- 
firmed and  be  paid  through  the  foreclosure 
sale  of  the  land,  appellant's  Interest  in  which, 
it  seems,  has  been  sold  in  the  bankruptcy 
proceeding  and  purchased  by  B.  E.  Norvell, 
who  sought  to  intervene.  Now,  if  tUs  course 
Is  pursued,  then  Mrs.  Kempner  will  be  owing 
appellant  $410.30,  the  amount  of  his  special 
deposit,  and  there  la  nothing  in  the  record  to 
indicate  that  he  cannot  compel  payment  of 
the  same.  And  it  is  undoubtedly  true  that, 
if  he  collects  that  money  from  Mrs.  Kempner, 
the  afSrmance  of  this  Judgment  will  result  in 
no  loss  to  him,  if  the  Judgment  is  satisfied 
with  property  In  which  he  now  has  no  inter- 
est; but,  on  the  contrary,  it  would  seem  quite 
to  his  advantage.  If  he  has  been  divested 
of  all  of  his  interest  In  the  land  involved,  we 
can  readily  see  why  the  purchaser  of  his 
Interest  would  be  interested  in  having  the 
special  deposit  referred  to  treated  as  a  pay- 
ment upon  the  plaintlfTs  debt,  because  such 
payment  would  inure  to  bis  benefit,  whereas, 
if  the  deposit  is  not  so  treated,  then  it  be- 
longs to  appellant,  and  be  is  that  much  bet- 
ter off  than  be  would  be  if  it  was  credited  on 
his  Indebtedness  to  the  plalntlir. 

[4,  (]  3.  Conceding  that  counsel  for  appel- 
lant are  correct  in  the  contention  that  the 
trial  court  committed  error  when  it  admitted 
in  evidence  proof  of  the  bankruptcy  proceed- 
ings against  G.  R.  Brown,  including  the  sale 
of  his  Interest  In  the  land  here  involved,  the 
only  harm  that  resulted  therefrom  to  appel- 
lant is  the  failure  of  the  decree  to  award  to 
blm  the  remainder  of  the  proceeds  of  the 
foreclosure  sale  after  paying  the  Judgment 
and  costs,  and  that  error  will  be  corrected  in 
this  court  For  some  reason,  not  apparent 
to  this  court,  the  trial  court  struck  out  Nor- 
vell's  plea  of  intervention;  and,  after  doing 
so,  there  was  no  pleading  before  the  court 
that  authorized  proof  of  what  had  been  done 
In  the  bankruptcy  court.  After  that  plea 
was  stricken  out,  the  litigation  was  between 
the  plalntur  bank  and  the  defendant  O.  R. 
Brown,  and  the  rights  of  no  one  else  should 
have  been  considered.  But,  even  if  it  bad 
been  proper  to  consider  such  rights.  It  was 
wholly  Improper  for  the  trial  court  to  incor- 
porate in  its  decree  a  provision  directing  the 
sheriff,  upon  any  contingency,  to  pay  the  sur- 


plus proceeds  from  the  sale  of  the  land  to 
such  person  as  the  sheriff  might  conclude 
was  the  equitable  owner  of  the  land  and  en- 
titled to  such  exceaa  Who  was  entitled  to 
such  excess  was  a .  question  of  law  which 
should  have  been  determined  and  decreed  by 
the  trial  court;  and,  being  a  Judicial  ques- 
tion, that  court  committed  fundamental  error 
when  It  undertook  to  delegate  to  the  sheriff 
the  decision  of  that  question.  Such  decision 
Involves  the  exercise  of  a  Judicial  function, 
which  the  court  could  not  delegate  to  the 
sheriff. 

Therefore  that  portion  of  the  Judgment  of 
the  trial  court  relating  to  the  disposition  of 
whatever  surplus  may  remain  after  paying 
the  Judgment,  interest,  and  costs  will  be  set 
aside,  and  the  Judgment  so  reformed  as  to> 
require  the  sheriff  to  pay  such  surplus  to 
appellant;  and,  as  thus  reformed,  the  Judg- 
ment will  be  affirmed. 

Reformed  and  affirmed. 


BtJBTON  &  BEARD  v.  NACOGDOCHES 

CRATE  &  LUMBER  CO. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  20,  1913.) 

1.  Sales  (|  161*)  —  Contracts  —  Oonstkuc- 

TION. 

Where  defendants  ordered  a  car  of  crates  to 
be  shipped  to  third  perBona,  the  sellers,  by  deliv- 
ering the  shipment  to  the  carrier  in  the  time 
stipulated,  comply  with  the  contract  and  are  en- 
titled to  recover  the  purchase  price,  even  though 
the  shipment  is  so  delayed  that  the  consignees 
refuse  to  receive  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  g§  377-380;   Dec  Dig.  f  18L*] 

2.  Sales  (§  82*)— Contbactb— Consteuction. 

Where  goods  are  ordered  to  be  delivered  to  a 
third  person  and  charged  to  defendant,  the  pur- 
chase price  cannot  be  collected  until  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  229-233 ;   Dec.  Dig.  i  82.*] 

3.  Sales  (i  79*)— Contbacts— "F.  O.  B." 

Where  a  defendant  ordered  one  car  of 
crates  complete  6%  t  o.  b.  Magnolia,  the  expres- 
sion merely  indicated  that  the  price  was  to  be 
6%  cents,  including  freight  to  Magnolia,  and 
not  that  the  goods  were  to  be  delivered  at  that 
place. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  ii  214-216;   Dec.  Dig.  J  79.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2636;   vol.  8,  p.  7659.] 

Appeal  from  Nacogdoches  County  Court; 
June  C.  Harris,  Special  Judge. 

Action  by  the  Nacogdoches  Crate  ft  Lum- 
ber Company  against  Burton  &  Beard.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

King  ft  King,  of  Nacogdoches,  for  appel> 
lant  y.  E.  Mlddlebrook  and  Ingraham  & 
Hodges,  all  of  Nacogdoches,  for  appellee. 

HODGES,  J.  In  1905  the  appellee  was 
engaged  in  the  business  of  manufacturing 
and  selling  crates  and  fruit  baskets  at  Nac- 
ogdoches, Tex.     In  July  of  that  year  it  re- 
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celved  tbe  following  order  from  the  appel- 
lants, Burton  &  Beard: 

"Mt  Selman,  Texas,  July  6,  1905.  Nacog- 
doches Grate  &  Lumber  Company,  Nacog- 
doches, Texas — Gentlemen:  Inasmuch  as 
the  phone  service  was  so  poor  this  afternoon 
when  we  were  trying  to  talk  to  you,  we 
thought  we  had  better  write  you  also.  The 
order  was  as  follows:  Ship  to  Gibson  & 
Williams  at  Magnolia,  Arkansas,  one  car 
8,000  pine  head  crates  complete  at  6%^  f. 
o.  b.  Magnolia.  Ship  at  once  and  follow 
with  tracer.  Send  us  B/L  here,  also  In- 
voice. We  will  want  about  forty  days  on 
this  car  in  order  to  allow  parties  time  to  sell 
their  fruit  Tour  prompt  attention  will 
oblige  Burton  &  Beard. 

"P.  S.  If  you  can  allow  us  a  brokerage 
on  this  car  same  will  be  appreciated." 

As  indicated  in  the  above  letter,  there 
had  been  some  previous  negotiations  be- 
tween the  parties  over  a  long  distance  tele- 
phone, bat  it  is  not  contended  that  the  let- 
ter quoted  above  does  not  contain  substan- 
tially all  the  terms  and  conditions  of  the 
contract  between  the  parties.  The  evidence 
shows  that  the  goods  were  delivered  by  the 
appellee  to  the  carrier  at  the  point  of  ship- 
ment within  the  time  contemplated  by  the 
parties,  consigned  to  Gibson  &  Williams  as 
directed.  The  following  is  introduced  in 
evidence  as  the  substance  of  the  way  bill: 

"Houston  East  &  West  Texas  Hallway 
Company.  Date:  7/11/1905.  Series:  S.  W. 
No.  6.  1st  via  Shreveport,  via  Texas,  via 
Arkansas,  Cotton  Belt  Weight  at  Nacog- 
doches: 61,800.  Tare:  37,000.  Net:  24,800. 
Car  initials:  S.  W.  No.  6132.  Shipper: 
N.  C.  &  li.  Co.  Consignee  and  destination: 
Gibson  &  Williams,  Magnolia,  Ark.  Car 
crate  weight:  30,000.  Date  and  authority: 
22.     Freight  charges:    $66.00." 

For  some  reason,  due  probably  to  the  fault 
of  the  railway  company,  the  goods  did  not 
reach  their  destination  as  soon  as  Gibson 
&  Williams  thought  they  should,  and  upon 
their  arrival  the  consignees  declined  to  re- 
ceive them.  Payment  being  demanded  and 
refused,  the  appellees  brought  this  suit  in 
the  county  court  against  the  appellants, 
Barton  &  Beard,  and  the  Houston  East  & 
West  Texas  Railway  Company  for  the  pur- 
chase price  of  the  goods.  A  trial  before 
the  county  Judge  without  a  Jury  resulted  in 
a  Judgment  for  the  appellees  against  the 
appellants,  Burton  &  Beard,  for  the  amount 
sued  for.  It  appears  that,  upon  exceptions 
interposed  by  the  railway  company  in  the 
trial  court,  it  was  dismissed  from  the  suit 

[1 , 2]  There  are  several  assignments  of 
error,  but  all  of  them  in  substance  complain 
of  the  action  of  the  court  in  rendering  a 
Judgment  against  the  appellants  in  view  of 
the  evidence  presented.  It  is  contended  that 
under  the  undisputed  facts  the  contract  be- 
tween the  parties  was  one  by  which  the  sell- 
er bound  itself  to  deliver  the  goods  to  Gib- 


son &  Williams  at  Magnolia,  Ark.,  and- 
that,  this  contract  not  having  been  complied 
with,  the  appellants  incurred  no  liability; 
that  the  proper  remedy  of  the  appellee  was 
against  the  railway  company  for  damages 
for  conversion.  The  trial  court  did  not 
put  that  construction  on  the  contract  but 
held  that  the  appellee  had  complied  with 
its  agreement  when  it  delivered  the  goods 
to  the  carrier  within  the  time  stipulated  by 
the  parties.  In  this  we  think  the  court  was 
correct  Grief  ft  Bro.  v.  Seligman,  82  S.  W. 
533;  Orthweln's  Sons  v.  Wichita  MUl  & 
Elevator  Co.,  32  Tex.  Civ.  App.  600,  76  S. 
W.  364.  It  is  true,  as  contended  by  counsel 
for  the  appellants,  that,  when  the  parties 
to  a  contract  of  this  kind  stipulate  that  the 
seller  shall  deliver  the  goods  to  the  con- 
signee at  some  partlcalar  destination,  the 
purchase  price  cannot  be  collected  till  the 
goods  are  delivered  in  accordance  with  the 
contract  According  to  the  terms  of  the  let- 
ter relied  on  as  showing  the  contract  be- 
tween these  parties,  the  goods  were  to  be 
consigned  to  Gibson  ft  Williams  at  Mag- 
nolia, Ark.,  and  time  was  given  to  the  ap- 
pellants for  the  payment  of  the  purchase 
price. 

[3]  The  expression  "at  8%4  t.  o.  b.  Mag- 
nolia" does  not  necessarily  imply  that  the 
goods  were  to  be  delivered  f.  o.  b.  at  Mag- 
nolia. It  merely  indicated  that  the  price 
was  to  be  6%  cents  with  the  freight  al- 
lowed. 

The  Judgment  of  the  county  court  la  af- 
firmed. 


WILLETT  V.  HERRIN  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Oct.  17,  1913.) 

1.  Justices  of  the  Peace  (S  141*)— Appeai— 
jubisdiction. 

The  county  court  acquires  no  juriscliction 
upon  appeal  in  an  action  originating  in  the  jus- 
tice court  but  over  which  that  tribunal  was  with- 
out jurisdiction. 

[E!d.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  467-476;  Dec  Dig.  § 
141.»] 

2.  Justices  of  the  Peace  ({  44*)— Actions— 
Pleading. 

In  an  action  in  justice  court  the  jurisdic- 
tional amount  is  determined  by  the  amount 
shown  in  the  statement  of  the  cause  of  action; 
hence,  where  the  petition  stated  a  cause  of  ac- 
tion tor  the  recovery  of  $200  delivered  to  de- 
fendant under  an  agreement  that  he  should  re- 
pay on  demand,  the  jurisdiction  of  the  justice 
court  is  not  ousted  by  the  general  averment  of 
$500  damages  for  the  defendant's  refusal  to  pay. 
[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  157-172;  Dec.  Dig.  g 
44.*] 

3.  Justices  or  the  Peace  (8  91*) — Actions — 
Jubisdiction— Petition. 

A  petition  in  an  action  in  justice  court,  al- 
leging that  plaintiff  delivered  $200  to  defendant 
receiving  his  obligation  in  writing  to  repay  the 
money  on  demand,  with  interest,  but  that  de- 
fendant failed  to  repay  the  same,  states  a  cause 
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of  action  upon  contract,  and  the  claim  of  inter- 
est, being  for  interest  eo  nomine  and  not  as  dam- 
ages, does  not  oust  the  justice  of  jurisdiction. 

[Ed.  Note. — For  otlier  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  U  307-323;   Dec.  Dig.  f 

4.  Jt'sncES  OF  TIM  Pkacts  (g  159*)— Appeai— 
DsrxcTtvK   BoNi>— Effect— Rkvizw—Habm- 

I.E88  EkBOB. 

Where  plaintiffs'  cause  of  action  was  dis- 
missed by  the  justice  and  the  only  judgment 
against  them  was  for  costs,  no  bond  is  required 
to  perfect  an  appeal  to  the  county  court;  and 
hence  the  defendant  cannot  move  to  dismiss  the 
appeal  because  the  bond  given  was  defective. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §i  544,  650-578;  Dec. 
Dig.  {  159.*] 

-5.  JUSTICES  or  the;  Pkacb  ({  46*)— Actions— 

JUBlqDICTION — PLXADINO. 

In  an  action  in  justice  court,  where  de- 
fendant set  up  a  counterclaim  alleging  several 
amounts,  the  total  of  which  exceeded  ^00,  the 
-counterclaim  was  beyond  the  jurisdiction  of  the 
justice,  even  though  defendant  prayed  for  a  re- 
covery of  only  $200. 

[ESd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {f  173-175;   Dec.  Dig.  § 

6.  Justices  op  the  Peace  (j  174*)— Review— 

HAKMlgSS  Brbob. 

Where  defendant's  counterclaim  was  be- 
yond tXie  jurisdiction  of  the  justice  court,  de- 
fendant cannot  complain  that  on  appeal  to  the 
county  court  that  tribunal  improperly  allowed 
,  plaintiff  to  interpose  a  defense  not  pleaded  in 
the  justice  court 

(Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §g  665^93;  Dec.  Dig.  { 
174.*] 

7.  APPEAt  AND  Ekbob  (i  742*)— Beview— As- 

SIONMENTS. 

Assignments  of  error  complaining  of  the 
charge,  when  not  followed  by  propositions  sub- 
joined to  a  sufficient  statement  to  explain  the 
propositions,  as  required  by  rule  31  (142  S.  W. 
xiii),  will  not  be  considered  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000;  Dec.  Dig.  |  742.*] 

8.  Interest  (|  31*)— Recovery- Amount. 

Where  an  obligation  providing  for  the  re- 
turn of  money  did  not  stipulate  any  rate  of  in- 
terest the  obligee  can  recover  only  the  legal 
rate  of  6  per  cent 

[Ed.  Note.— For  other  cases,  see  Interest 
C«nt  Dig.  K  64^7 ;   Dec  Dig.  S  31.*] 

9.  Appeal  and  Ebrob  ({  1068*)— Review  — 
Habmt,k.ss  Ebbob. 

In  an  action  on  an  obligation  providing  for 
the  payment  of  |200,  without  mention  of  inter- 
est the  error  of  the  court  in  charging  that  the 
jury  might  find  for  plaintiffs,  with  10  per  cent, 
interest,  is  harmless,  where  the  record  does  not 
show  that  they  did  so  find  and  the  judgment  for 
plaintiff  only  carries  6  per  cent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  4m-4i228,  4230 ;  Dec  Dig. 

i  loei*]  ^^ 

Appeal  from  Nevrton  County  Court;  W.  E. 
Gray,  Judge. 

Action  by  Mrs.  S.  P.  Herrin  and  others 
against  H.  L.  Willett,  begun  In  justice  court, 
where  the  cause  was  dismissed.  Ftom  a 
Judgment  for  plalntlfF  on  appeal  to  the  coun- 
ty court,  defendant  appeals.    Affirmed. 

Forse  &  Wlgley,  of  Newton,  for  appellant 
Wightman  &  Hancock,  of  Newton,  for  ap- 
pellees. 


PCEASANTS,  O.  J.  This  suit  was  brought 
by  appellees  against  the  appellant  in  a  Jus- 
tice court  of  Newton  county.  Plaintiffs'  orig- 
inal i)etltlon  filed  In  the  Justice  court  on 
August  29,  1911,  contains  the  foUovrlng  al- 
legations and  prayer:  "That  heretofore,  to 
wit  on  the  30th  day  of  August  1907,  de- 
fendant executed  and  delivered  to  plaintiff 
his  obligation  in  writing  to  pay  to  plaintiff 
in  the  sum  of  $200,  which  obligation  was 
given  for  $200  in  cash,  which  plaintiff  de- 
livered to  defendant  to  be  kept  for  plaintiff 
by  defendant  subject  to  her  order;  fhat  at 
the  time  of  receiving  said  $200  defendant 
agreed  to  pay  plaintiff  10  per  cent.  Interest 
on  said  $200  for  such  time  as  he  should  keep 
said  money;  that  said  obligation  in  writing 
is  hereto  attached  and  made  a  part  hereof; 
that  said  sum  of  $200  and  interest  thereon 
at  10  per  cent  is  now  due  and  unpaid ;  and 
that  defendant,  though  often  requested,  has 
Mtherto  failed  and  refused  and  still  refuses 
to  pay  the  same  or  any  part  thereof,  to 
plaintiff's  damage  in  the  sum  of  $500. 
Wherefore  plaintiff  prays  the  court  that  de- 
fendant be  cited  to  appear  and  answer  this 
petition  and  that  she  have  Judgment  for  her 
debt  In  the  sum  of  $200  and  Interest  and 
cost  of  suit,  and  for  such  other  and  further 
relief,  special  and  general,  In  law  and  in 
equity,  and  that  she  may  be  entitled  to  and 
in  duty  bound  will  ever  pray,"  etc. 

The  defendant  on  the  day  the  cause  was 
called  for  trial  In  the  Justice  court  filed  a 
motion  to  dismiss  the  suit  on  the  ground 
that  the  amount  in  controversy  was  beyond 
the  Jurisdiction  of  the  court  He  also  filed 
an  answer  containing  a  general  demurrer 
and  a  special  exception  challenging  the  pe- 
tition on  the  ground  that  it  showed  on  its 
face  that  plaintiffs'  cause  of  action  accrued 
more  than  four  years  before  the  suit  was 
filed,  a  general  denial,  and  the  following  plea 
of  offset  or  counterclaim:  "Now  comes  the 
defendant  In  the  above  cause,  by  his  attor- 
ney, and  says  that  the  said  plaintiff  before 
and  at  the  time  of  the  commencement  of 
this  suit  to  wit  on  the  20th  day  of  August, 
1911,  was  and  still  is  indebted  to  this  de- 
fendant in  the  sum  of  $200  for  a  doctor  bill 
for  39  trips  made  by  the  defendant  to  visit 
the  plaintiffs'  child  while  sick,  which  is  rea- 
sonably worth  $5  per  trip,  which  makes  the 
sum  of  $195,  hy  cash  paid  by  defendant  to 
plaintiff,  $10,  for  medicine  sold  and  delivered 
to  the  plaintiff  by  defendant,  $3.90.  That 
said  visits  were  made  to  see  the  plaintiffs' 
child,  while  sick,  at  the  special  instance  and 
request  of  plaintiff,  and  that  said  medicine 
was  sold  and  delivered  to  the  plaintiff  by 
the  defendant  at  the  special  instance  and  re- 
quest of  the  plaintiff,  and  that  said  $10  In 
cash  was  paid  to  the  plaintiff  by  this  defend- 
ant at  the  special  instance  and  request  of 
the  plaintiff;  in  consideration  whereof  the 
said  plaintiff  promised  and  became  liable  and 
bound  to  pay  this  defendant  the  sum  of  $200 


•Por  other  cases  see  same  topic  and  eectlon  NUMBER  In  Dec.  Dig,  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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for  prices  charged  therefor,  which  said  snm 
of  money  la  so  due  and  unpaid,  and  It  is  yet 
due  this  defendant  by  the  plaintiff,  as  above 
set  forth,  which  exceeds  the  d&mages  sus- 
tained by  the  plalntiS  by  reason  of  the  mat- 
ters alleged  In  their  petition,  and  out  of 
which  said  sums  this  defendant  is  ready  and 
willing,  and  hereby  offers,  to  offset  and  al- 
low to  the  said  plaintiffs  the  full  amount  of 
their  said  damages,  and  of  this  he  is  ready 
to  verify.  Wherefore  the  defendant  prays 
judgment  of  the  court,  that  the  plaintiffs 
take  nothing  by  their  suit,  and  that  this  de- 
fendant do  hare  and  recover  from  them 
judgment  for  all  costs  la  this  behalf  ex- 
pended." 

The  Justice  court  sustained  the  motion  to 
dismiss  for  want  of  jurisdiction  and  entered 
the  followinf  judgment:  "On  this  the  4th 
day  of  November,  A.  D.  1911,  came  on  to  be 
heard  the  above-entitled  and  numbered 
cause.  The  plaintiff  appeared  by  attorney 
and  announced  ready  for  trial,  whereupon 
came  the  defendant  by  attorney  and  pleaded 
to  the  jurisdiction  of  this  court.  After  hear- 
ing said  plea  and  argument  of  counsel,  the 
court  was  of  the  opinion  that  the  law  is 
with  the  defendant,  and  that  said  plea  in  all 
things  be  sustained,  and  that  said  cause  be 
dismissed  for  want  of  jurisdiction,  and  that 
the  defendant  recover  of  and  from  the  plain- 
tiff all  costs  in  this  behalf  expended,  for 
which  let  execution  Issue."  Plaintiffs  ex- 
cepted to  the  judgment  and  gave  notice  of 
appeal  to  the  county  court  of  Newton  county. 
Thereafter  plaintiffs  executed  an  appeal 
bond,  and  the.  transcript  from  the  justice 
court  was  duly  filed  In  the  county  court 

Defendant  moved  In  the  county  court  to 
dismiss  the  suit  on  the  ground  that  the 
amount  in  controversy  was  beyond  the  juris- 
diction of  the  justice  court,  and  therefore 
the  county  court  acquired  no  jurisdiction  by 
the  appeal,  and  also  on  the  ground  that  the 
appeal  bond  was  fatally  defective  because  it 
mlsdescrlbed   the  judgment  appealed  from. 

Plaintiffs  filed  an  exception  to  defendant's 
counterclaim  or  plea  of  offset  on  the  ground 
that  the  amount  claimed  In  said  plea  was 
beyond  the  jurisdiction  of  the  justice  court, 
and  also  excepted  to  said  plea  on  the  ground 
that  the  cause  of  action  therein  set  up  by 
defendant  was  barred  by  the  statute  of  limi- 
tation of  two  years.  They  also  pleaded  a 
general  denial  and  limitation  of  two  years. 
The  defendant  excepted  to  the  plea  of  liral- 
tation  on  the  ground  that  it  was  not  plead- 
ed In  the  justice  court 

The  motion  to  dismiss  and  all  of  the  ex- 
ceptions presented  by  each  of  the  parties 
were  overruled  by  the  court  The  cause  was 
tried  with  a  jury  and  resulted  in  a  verdict 
in  favor  of  the  plaintiffs  for  the  sum  of 
$120.20.  Upon  this  verdict  judgment  was 
rendered  In  favor  of  plaintiffs  for  said 
amount,  with  Interest  from  date  of  the  judg- 
ment at  the  rate  of  6  per  cent,  per  annum. 

We  shall  not  discuss  the  various  assign- 


ments of  error  in  detail  but  will  content  oar- 
selves  with  a  decision  of  the  material  ques- 
tions presented  by  appellant's  brief.  It  Is 
first  contended  that  the  trial  court  erred  In 
not  sustaining  appellant's  motion  to  dismiss 
for  want  of  jurisdiction  because:  First  the 
petition  shows  that  the  amount  In  controver- 
sy was  $500,  which  amount  is  above  the  ja- 
risdlcUon  of  the  justice  court;  and,  second, 
that  the  Interest  claimed  In  the  petition  was 
claimed  as  damages  and  not  as  interest  eo 
nomine,  and  that  such  damages,  added  to  the 
$200  claimed,  produced  a  sum  beyond  the  ju- 
risdiction of  the  justice  court 

[1]  It  is  unnecessary  to  cite  authority  to 
sustain  the  proposition  that  If  the  justice 
court  in  which  the  suit  originated,  was  with- 
out jurisdiction,  the  county  court  acquired 
no  jurisdiction  by  the  appeal,  and  the  only 
question  for  us  to  determine  is  whether  upon 
the  face  of  the  petition  the  amount  In  con- 
troversy was  beyond  the  jurisdiction  of  the 
justice  court. 

[2]  The  only  question  upon  this  issue 
which  presents  any  difficulty  Is  whether  the 
general  allegation  in  the  petition  that  by  the 
failure  and  refusal  of  the  defendant  to  pay 
the  $200  and  interest,  In  accordance  with  his 
contract  the  plaintiffs  were  damaged  In  the 
sum  of  $500,  coupled  with  the  prayer  of  the 
petition  for  general  and  special  relief,  shows 
that  the  amount  in  controversy  was  the  sum 
of  $500.  It  has  been  generally  held  that  the 
amount  shown  in  the  statement  of  the  cause 
of  action,  and  not  the  amount  for  which  re- 
covery is  sought  In  the  prayer  of  the  peti- 
tion, must  be  looked  to  In  determining  the 
amount  In  controversy  in  a  suit,  and  that  the 
sum  of  the  items  shown  In  the  statement  of 
the  cause  of  action,  and  not  the  general  state- 
ment of  the  amount  claimed  to  be  due,  will 
determine  the  question  of  what  is  the  amount 
in  controversy.  Railway  Co.  v.  Coal  Co.,  102 
Tex.  478,  119  S.  W.  294;  Railway  C!o.  v. 
Hood,  125  S.  W.  983 :  Times  Pub.  Co.  v.  Hill, 
36  Tex.  dv.  App.  389,  81  S.  W.  806 ;  Oppen- 
helmer  &  Co.  v.  Fritter, -3  WlUson,  Civ.  Cas. 
Ct  App.  i  263.  In  all  of  these  cases,  except 
the  one  last  dted,  the  question  was  whether, 
when  the  snm  shown  to  be  due  in  the  state- 
ment of  the  cause  of  action  was  above  the 
jurisdiction  of  the  court,  the  plaintiff  could 
confer  jurisdiction  upon  the  court  by  praying 
for  a  sum  within  the  jurisdiction.  What- 
ever conflict  on  this  question  there  may  have 
formerly  been  In  the  authorities.  It  is  now 
well  settled  that  the  prayer  of  the  petition 
will  not  control,  and  that  the  amount  in  con- 
troversy is  the  sum  of  the  Indebtedness 
shown  In  the  statement  of  the  cause  of  ac- 
tion. In  the  case  last  cited  this  rule  was  ap- 
plied where  the  petition,  as  in  the  Instant 
case,  contained  in  addition  to  a  specific  state- 
ment of  the  Indebtedness  due  by  the  defend- 
ant, which  was  an  amount  within  the  juris- 
diction of  the  court,  a  general  allegation 
that,  by  the  failure  of  the  defendant  to  pay 
the  Indebtedness  so  due,  the  plaintiff  was 
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damaged  In  a  named  sum  wMcb  was  above 
the  JtiTisdlctlon  of  the  conrt.  The  court  in 
that  case  said:  "^hls  suit  being  upon  a  prom- 
issory note.  It  la  manifest  that  plaintiff  could 
recover  no  more  tlian  legal  interest  as  dam- 
ages, and  in  fact  bis  suit  is  brought  to  re- 
cover no  more  than  the  principal  and  inter- 
est of  tbe  debt.  The  ad  damnum  allegation 
In  the  petition  claiming  $1,000  damages  is 
surplusage  and  should  have  been  so  treated. 
The  real  amount  in  controversy  was  the  debt 
and  Interest  thereon,  and  of  this  amount  the 
court  had  Jurisdiction."  This  decision  was 
approved  and  followed  by  the  C!ourt  of  Ap- 
peals for  the  Fifth  District  in  the  case  of 
Ellis  V.  Bank,  38  Tex.  Civ.  App.  619,  86  8. 
W.  778,  In  which  case  a  writ  of  error  was  re- 
fused by  our  Supreme  Conrt 

The  general  rule  seems  to  be  that  when  tbe 
demand  is  on  a  note  or  contract  that  the 
principal  and  interest  due  upon  the  instru- 
ment declared  upon  will  control  the  amount 
of  the  Judgment  that  should  be  rendered  in 
the  case,  regardless  of  the  amount  claimed 
In  the  general  ad  damnum  allegation,  and  If 
the  sum  laid  as  damages  in  the  ad  damnum 
allegation  does  not  correspond  with  the 
amount  of  the  principal  and  interest  due  on 
the  note  or  contract,  it  will  be  regarded  as  a 
clerical  misprision.  Kennedy  v.  Toung,  25 
Ala.  563;  Johnson  v.  Rider,  84  Iowa,  50,  60 
N.  W.  36. 

We  think  the  decisions  above  cited  sustain 
tbe  trial  Judge  in  his  holding  that  the 
amount  in  controversy  in  this  cause  was  the 
$200,  with  interest,  and  not  the  sum  of  $500 
alleged  to  be  the  damages  sustained  by  tbe 
plaintiffs  because  of  the  failure  of  defendant 
to  pay  the  amount  due  upon  his  contract 

[3]  The  second  ground  upon  which  the  Ju- 
risdiction of  the  Justice  court  is  attacked  is 
wholly  untenable.  There  is  no  element  of 
tort  in  the  cause  of  action  alleged  by  plain- 
tiffs, and  the  interest  claimed  is  not  claimed 
as  damages.  Tbe  demand  is  upon  a  contract 
fOr  the  payment  of  money,  and  the  statute 
allows  interest  upon  such  demand  from  the 
time  the  iMiyment  was  due,  which  in  this 
case  was  upon  the  request  or  demand  of  the 
plaintiffs.  Clearly  in  such  case  the  interest 
claimed  is  claimed  as  interest  eo  nomine  and 
not  as  damages.  Schulz  v.  Tessman,  92  Tex. 
488,  49  S.  W.  1031.  This  disposes  of  appel- 
lant's motion  to  dismiss  the  appeal  because 
the  Justice  court  was  without  Jurisdiction. 

[4]  The  next  contention  is  that  the  trial 
conrt  erred  in  refusing  to  dismiss  the  appeal 
on  the  ground  that  the  appeal  bond  filed  In 
tile  Justice  court  was  fatally  defective  in  that 
It  mlsdescribed  th^  Judgment  appealed  from. 
This  objection  to  the  bond  is  sustained  by 
the  record,  but  the  trial  court  did  not  err  in 
refusing  to  dlamiss  the  appeal  on  this  ground. 
The  Judgment  in  the  Justice  court  being 
against  plaintiffs  for  cost  only,  they  were  not 
required  to  execute  an  appeal  bond  in  order 
to  perfect  ttadr  appeal  to  the  county  court 
Railway  Co.  v.  Stock  Farm,  91  Tex.  628,  45 


S.  W.  375.  No  appeal  bond  having  been  re- 
quired, It  necessarily  follows  that  the  trial 
court  properly  refused  to  dismiss  the  appeal 
on  the  ground  that  the  bond  filed  by  plain- 
tiffs was  insufficient 

[6,1]  Defendant's  exception  to  plaintiffs' 
plea  of  limitation  against  defendant's  coun- 
terclaim on  the  ground  that  said  plea  was 
not  filed  in  the  Justice  court  was  valid,  but 
the  refusal  of  the  court  to  sustain  the  excep- 
tion was  not  prejudicial  to  appellant  because 
the  counterclaim  was  for  an  amount  beyond 
the  Jurisdiction  of  the  Justice  court  and 
plaintiffs'  plea  to  the  Jurisdiction  of  the  court 
to  hear  and  determine  such  counterclaim 
should  have  been  sustained.  The  sum  of  the 
amounts  alleged  to  be  due  by  said  counter- 
claim, before  set  out  exceeded  the  amount  of 
which  the  Justice  court  had  Jurisdiction,  and 
under  the  authorities  before  set  out  that  sum 
was  the  amount  in  controversy,  notwith- 
standing the  defendant  only  asked  to  re- 
cover the  sum  of  $200.  It  goes  without  say- 
ing that  the  appellant  cannot  complain  of 
tbe  refusal  of  the  trial  court  to  sustain  ex- 
ceptions to  a  plea  of  limitation  against  a 
claim  wliich  could  not  have  been  adjudicat- 
ed in  the  suit 

[l*-!]  The  several  assignments  of  error 
complaining  of  the  charge  of  the  court  are 
not  entitled  to  consideration  because  none  of 
them  is  followed  by  a  sufficient  statement 
from  the  record  as  required  by  rule  Si  (142 
S.  W.  ziii).  If  this  objection  to  the  assign- 
ments should  be  waived  and  all  of  them  be 
considered,  the  only  one  which  presents  any 
error  is  that  complaining  of  the  paragraph 
of  the  charge  which  permits  thie  Jury  to  find 
in  favor  of  plaintiffs  for  10  per  cent  interest 
on  the  amount  due  upon  tlie  Instrument  on 
which  the  stdt  is  based.  Ttiis  instrument  is 
as  follows:  "Aug.  30th,  1901.  Received  of 
Mrs.  S.  P.  Terry  the  sum  of  $200.00  two  hun- 
dred dollars  the  same  to  be 'taken  care  of  and 
returned  at  her  request  at  any  time.  [Signed] 
H.  L.  WiUett  M.  D."  No  Interest  being  sUp- 
ulated  in  the  written  Instrument  in  the  ab- 
sence of  allegations  and  proof  of  fraud  or 
mistake,  plaintiff^  could  not  show  by  parol 
that  the  agreement  between  the  parties  was 
that  defendant  should  pay  Interest  on  the 
$200  at  10  per  cent  and  only  tbe  legal  rate 
of  6  per  cent  could  be  recovered.  But  the  er- 
ror of  the  court  in  submitting  to  the  Jury  the 
question  of  whether  the  parties  agreed  that 
the  $200  should  bear  interest  at  the  rate  of 
10  per  cent  was  harmless  because  the  record 
fails  to  show  that  the  Jury  found  in  favor  of 
plaintiffs  on  this  issue,  and  the  Judgment  ren- 
dered by  the  conrt  only  bears  6  per  ceaat.  in- 
terest. 

The  appellees  would  be  entitled  to  a  rever- 
sal of  the  Judgment  on  their  cross-assignment 
complaining  of  the  refusal  of  the  trial  court 
to  sustain  their  exception  to  appellant's  coun- 
terclaim on  the  ground  that  the  amount 
claimed  thereon  was  beyond  the  Jurisdiction 
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of  the  Justice  court,  bat  tbey  ask  that  the 
Judgment  be  aflarmed. 

There  being  no  error  In  the  record  of 
which  the  appellant  can  complain,  the  appel- 
lees being  satlsfled  with  the  Judgment,  notr 
withstanding  the  error  against  them  in  sub- 
mitting appellant's  counterclaim  to  the  Jury, 
It  follows  that  the  Judgment  should  be  affirm- 
ed, and  it  Is  so  ordered. 

Affirmed. 


RATCLIFF  y.  RATCLIFF  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

KoT.  11,  1913.    Rehearing  Denied  Dec.  4. 

1913.) 

1.  Appeal  and  Bbeor  (f  877*)— Pebsoks  En- 
TiTiJED  TO  Allege  Ebrob. 

In  trespass  to  try  title,  where  plaintiff 
counted  on  adverse  possession,  and  defendant 
set  up  that  the  property  was  deeded  to  her  as 
trustee,  and  that  she  held  for  the  beneficiary, 
plaintiff  cannot  complain  that  the  court  al- 
lowed the  beneficiary  to  file  a  plea  of  inter- 
vention setting  up  the  same  facts  as  those  al- 
leged by  defendant;  the  rights  of  the  benefi- 
ciary under  the  trnst  not  affecting  his  claim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Kiror.  Cent.  Dig.  U  3560-3572;  Dec.  Dig.  { 
877.*] 

2.  Tbusts  (§  31*)— Establishment. 

A  showing  of  accident,  fraud,  or  mistake 
is  not  necessary  to  ingraft  a  trust  upon  a 
deed  conveying  the  legal  title  on  its  face. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  t  42 ;   Dec  Dig.  §  31.*] 

3.  Appeal  and  Ebbor  (5  194*)— Exceptions— 
Waiveb. 

Kxoeptions  to  the  answer  of  an  intervener, 
where  not  called  to  the  attention  of  the  trial 
court,   must  be  regarded  as  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  1241-1246;  Dec.  Dig.  i 
194.*] 

4.  Evidence  (|  698*)  — Weight  and  Sxrrn- 
cienct. 

A  finding  of  fact  in  a  cause  tried  to  the 
court  without  a  jury  may  be  based  upon  the 
positive  testimony  of  one  witness,  though  it 
was  contradicted  by  that  of  another. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2450-2462;   Dec.  Dig.  {  69a*] 

5.  Adverse  Possession  (|  86*)  —  Actions — 
Evidence— Sufficiency. 

In  trespass  to  try  title,  where  plaintiff 
claimed  only  by  adverse  possession,  evidence 
held  sufficient  to  sustain  a  finding  that  the  hold- 
ing was  not  adverse  for  the  whole  period  of 
limitation. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  »  313,  498-603,  656,  657, 
660,  668,  688-690;  Dec.  f>ig.  {  85.*] 

6.  Adverse  Possession  ({  43*)— Possession 
OF  Tbtjstee. 

Where  a  party  who  held  land  in  trust  for 
another,  although  his  conveyance  was  absolute 
on  its  face,  possessed  the  property  adversely  to 
other  claimants,  the  trustee's  adverse  holding 
inured  to  the  benefit  of  the  cestui  que  trust. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §{  213-224;  Dec  Dig.  i 
43.*] 


7.  Tbiai.  (I  387*)  —  Findings  —  SUPPOBT  in 

Pl/EADINOS. 

In  trespass  to  try  title  plaintiff  counted  on 
adverse  possession,  and  defendant,  who  was  bis 
former  wife,  alleged  that  the  property  was  con- 
veyed to  her  by  an  absolute  deed  to  hold  in 
trust  for  her  stepfather,  that  her  possession 
and  that  of  plaintiff  was  with  his  consent,  and 
that  the  beneficial  interest  in  the  property  be- 
longed to  the  stepfather's  heiis.  It  appeared 
that  after  the  stepfather  had  purchased  the  land 
suit  was  brought  against  hun,  in  which  the 
plaintiff  recovered,  but  that  the  property  was 
quitclaimed  to  the  stepfather  and  defendant 
Held  that  as  defendant  traced  no  title  through 
the  quitclaim  deed,  and  as  plaintiff  made  no 
claim  thereunder,  he  could  not  insist  that  the 
court  should  have  found  that  such  deed  gave 
defendant  an  interest  in  the  property,  part  of 
which  would  pass  to  him  as  community  estate; 
there  being  no  foundation  for  those  claims  in 
the  pleadings  or  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  940-945;   Dec.  Dig.  {  397.*] 

Appeal  from  District  Court,  JefTerson 
County;   J.  M.  Conley,  Judge. 

Action  by  Ell  RatclUT  against  Sarah  Rat- 
cliff,  in  which  Lou  Turner  intervened.  From 
a  Judgment  for  defendant  and  intervener, 
plaintiff  appeals.    Affirmed. 

v.  A.  Collins,  of  Beaumont,  for  appellant 
W.  W.  Cruse,  of  Beaumont,  for  appellees. 

McMEANS,  J.  Action  of  trespass  to  try 
title  brought  by  Ell  Ratcliff  against  Sarah 
Ratcllff  to  recover  one-half  of  a  certain 
tract  of  land  in  Jefferson  county.  In  addi- 
tion to  the  ordinary  allegations  in  suits  of 
trespass  to  try  title,  the  plaintiff  pleaded 
the  statute  of  llmitattons  of  ten  years.  De- 
fendant answered  by  general  denial  and  a  plea 
of  not  guilty  and  further  pleaded  that  In  1893 
the  land  In  controversy  was  deeded  to  her  by 
one  George  Turner,  the  deed  reciting  a  con- 
sideration of  $1  paid  and  love  and  affection, 
but  that  said  deed  was  in  fact  a  deed  in 
trust,  and  that  no  title  passed  or  was  intend- 
ed to  be  passed  thereby,  and  that  there  was 
no  real  consideration  for  its  execution,  but 
that  said  deed  was  made  by  said  George 
Turner  to  her  In  order  that  she  and  the 
plaintiff.  Ell  Ratcllff,  who  was  then  her 
husband,  might  get  a  house  built  on  the  land, 
and  with  the  understanding  and  agreement 
that  the  land  would  be  reconveyed  by  plain- 
tiff and  defendant  to  said  George  Turner  at 
some  future  date.  Lou  Turner,  alleging  that 
she  was  the  widow  of  George  Turner,  deceas- 
ed, and  that  he  left  no  children,  that  the 
land  in  question  was  community  property 
and  that  she  was  his  sole  heir,  that  there 
had  been  no  administration  of  the  estate  of 
said  George  Turner,  deceased,  and  no  neces- 
sity for  any,  intervened  in  the  suit,  alleging 
in  substance  the  same  facts  alleged  by  Sarah 
Ratcliff,  and  further  pleading  the  statutes  of 
limitation  of  five  and  ten  years,  ^he  case 
was  tried  before  the  court  without  a  Jury 
and  resulted  in  a  Judgment  for  the  Interven- 
er, Lou  Turner,  and  from  this  Judgment  the 
plaintiff  has  appealed. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rap'r  Indexes 
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The  court  npon  proper  request  of  appel- 
lant filed  findings  of  fact  and  conclusions  of 
law.  The  evidence  in  the  record  Justifies  the 
following  fact  findings,  which  in  substance 
accord  with  the  court's  findings  of  fact:  The 
land  in  controversy  was  deeded  to  George  Tur- 
ner, the  husband  of  intervener,  Lou  Turner, 
by  Long  «  Co.  on  March  16,  1882.  On  Octo- 
ber 5,  1893,  George  Turner  conveyed  to  de- 
fendant Sarah  RatcllfT,  his  stepdaughter,  the 
land  in  controversy;  the  deed  reciting  as  a 
consideration  the  payment  of  $1  and  love 
and  affection,  and  was  so  conveyed  for  the 
purpose  of  enabUng  said  Sarah  Ratcliff  and 
her  husband,  the  plaintiff,  Eli  RatcUfl',  to 
mortgage  the  land,  in  order  to  secure  lumber 
to  build  a  house  thereon  for  a  home.  It  was 
understood  and  agreed  between  George  Tur- 
ner and  Sarah  and  Ell  Ratcliff  at  the  time  of 
the  execution  and  delivery  of  this  deed  that 
£11  should  build  the  bouse  and  pay  for  it, 
and  that  he  and  his  wife,  Sarah,  should  use 
and  occupy  the  same  as  their  homa  It  was 
also  understood  and  agreed  at  the  time  said 
deed  was  made  that,  after  the  puriKtses 
above  stated  had  been  accomplished,  the 
land  should  be  reconveyed  to  George  Turner 
by  Sarah  and  EU,  but  said  conveyance  was 
never  made.  The  house  was  built  in  the 
spring  of  1895  by  George  Turner  and  Eli 
Ratcliff.  Turner  paid  part  of  the  purchase 
money  for  the  lumber  that  went  into  the 
bouse,  and  Ell  paid  the  balance.  Eli  and 
Sarah  moved  into  the  house  July  4,  1895,  and 
occupied  it  continuously  until  the  spring  of 
1901,  at  which  time  they  moved  to  the  dty 
of  Beaumont  and  occupied  a  house  belonging 
to  George  Turner,  where  they  resided  for 
three  years  without  paying  any  rent  therefor, 
and  during  said  time  George  Turner  had  the 
actual  possession  of  the  land  in  controversy 
occupying  and  using  it,  keeping  up  the  fences, 
raising  crops  on  it,  and  rented  the  house  to 
tenants,  and  collecting  and  keeping  the  rents. 
In  April.  1903,  EU  and  Sarah  moved  back 
on  the  land  and  lived  there  until  September 
28,  1911,  when  Ell  abandoned  Sarah  and 
moved  into  the  dty  of  Beaumont,  but  Sarah 
retained  possession  of  the  land  through  a 
tenant  Thereafter  Sarah  sued  Ell  for  and 
obtained  a  divorce,  and  it  was  after  this 
that  EU  brought  this  suit  for  a  half  interest 
in  the  land.  The  court  found  as  a  fact,  and 
the  evidence  in  the  record  justifled  the  find- 
ing, that  George  Turner  was  in  possession 
of  and  exercised  ownership  over  said  land, 
except  that  actually  used  by  EU  and  Sarah 
during  their  i)eriodical  occupancy,  continu- 
ously from  1893  to  the  time  of  his  death  in 
1912;  that  he  paid  all  taxes  on  the  land 
from  1883  to  1911,  inclusive;  from  1893  to 
the  time  of  bis  death  he  cultivated  a  portion 
of  the  land  each  year  and  kept  up  the  fenc- 
es and  at  various  times  sold  off  i>ortions  of 
the  land  to  various,  persons.  He  died  in 
February,  1912,  and  there  is  no  adminlstra' 
tlmi  upon  bis  estate  and  none  necessary. 
Lou  Turner,  the  intervener,  is  his  surviving 


wife  and  his  sole  heir.  After  George  Turner 
purchased  the  land  in  1882  from  Long  &  Co., 
suit  was  brought  against  him  In  the  district 
court  of  Jefferson  county  therefor,  and  the 
land  was  recovered  by  the  plaintiff,  and 
thereafter  the  successful  party  to  that  suit, 
V.  A.  Collins,  conveyed  the  land  by  quitclaim 
deed  to  Sarah  Ratdlff,  George  Turner,  and 
J.  v.  Flemming. 

On  the  trial  in  the  court  below  Eli  Rat- 
cliff did  not  claim  the  land  in  controversy 
under  the  deed  from  George  Turner  to  Sarah 
Ratcliff  but  asserted  title  only  under  the 
ten  years'  statute  of  Umitatlon,  and  Sarah 
Ratcliff  asserted  that  she  was  holding  the 
legal  title  thereto  in  trust  for  George  Turner. 

Under  substantially  the  foregoing  facts  the 
court  concluded  as  a  matter  of  law,  and  we 
think  correctly  so,  that  the  proof  failed  to 
show  title  in  EU  Ratcliff  under  the  ten  years' 
statute  of  limitation,  and  that  plaintiff  there- 
fore having  no  title  to  the  land,  and  defend- 
ant Sarah  RatcUff  asserting  that  her  i)osse8- 
slon  was  for  George  Turner,  Lou  Turner,  his 
sole  heir,  was  entitled  to  recover,  and  ren- 
dered judgment  accordingly. 

[1 , 2]  AppeUant  by  his  first  and  second  as- 
signments of  error  complains  of  the  refusal 
of  the  court  to  sustain  his  general  demurrer 
to  the  intervener's  petition;  his  contention 
being:  Elrst,  that  there  was  no  allegation 
therein  of  fraud  or  mistake  In  the  execution 
of  the  deed  by  George  Turner  to  Sarah  Rat- 
cUff ;  and,  second,  that  the  facts  stated  there- 
in were  not  suflSdent  for  setting  the  deed 
aside. 

As  stated  In  our  fact  findings,  appeUant 
did  not  claim  under  the  deed  in  question  but 
only  under  his  claim  of  adverse  occupancy 
for  a  period  of  time  suffldent  to  perfect  the 
title  in  himself  by  Umitatlon,  and  therefore 
the  question  of  whether  Sarah  Ratcliff  held 
the  absolute  title  to  the  land  under  the  deed 
to  herself  from  George  Turner,  or  whether 
she  held  the  legal  title  in  trust  for  him, 
wer^  matters  of  no  concern  to  appellant  We 
think  the  averments  of  the  pleading  assaUed, 
when  tested  by  general  demurrer,  were  suffl- 
dent. It  is  not  true  that  in  cases  such  as 
this  a  trust  cannot  be  ingrafted  upon  a  deed 
which  upon  its  face  shows  the  legal  title  in 
the  grantee,  except  where  there  are  other 
allegations  to  show  that  the  failure  to  ex- 
press the  trust  in  the  deed  itself  was  the  re- 
sult of  acddent,  fraud,  or  mistake.  Du 
Perier  v.  Du  Perler,  126  S.  W.  10. 

[3]  AppeUant's  third,  fourth,  fifth,  seventh, 
and  eighth  assignments  of  error  are  predi- 
cated upon  the  aUeged  refusal  of  the  court  to 
sustain  his  several  spedal  exceptions  to  the 
answer  of  the  intervener.  The  record  does 
not  disclose  that  these  exceptions  were  called 
to  the  attention  of  the  trial  court  or  that  they 
were  ruled  upon ;  therefore  they  must  be  re- 
garded as  waived.  MUler  v.  Barler,  26  S.  W. 
1105 ;  Pullman  v.  Yanderhoeven,  48  Tex.  Civ. 
App.  414,  107  S.  W.  147 ;  Sterling  v.  Railway 
Co.,  38  Tex.  Civ.  App.  451,  86  S.  W.  659. 
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[4]  The  ninth  assignment  attacks  that  part 
of  the  court's  findings  of  fact  wherein  It  was 
found  that,  during  the  three  years  that  Ell 
and  Sarah  Ratcllff  did  not  live  on  the  land, 
George  Turner  collected  the  rents. 

The  eleyenth  assignment  assails  the  find- 
ing of  the  court  to  the  efTect  that  the  deed 
from  George  Tomer  to  Sarah  RatcUfl  was 
executed  for  the  puritose  of  enabling  the  lat- 
ter to  mortgage  the  land  to  secure  lumber 
to  build  a  house  upon  It,  and  in  further  find- 
ing that  there  was  an  understanding  between 
George  Turner  and  Ell  Ratcllff  to  that  effect, 
and  in  further  finding  to  the  effect  that  it 
was  the  understanding  between  George  Tur- 
ner and  Ell  Ratcllff  that  the  land  should  be- 
long to  the  former  but  should  be  occupied  by 
the  latter  and  his  wife  for  the  use  and  bene- 
fit of  George  Turner.  These  facts  were  tes- 
tified to  by  Sarah  Ratcllff,  and,  although  her 
testimony  on  this  point  was  contradicted  by 
Eli,  it  nevertheless  warranted  the  findings 
complained  of. 

The  thirteenth  assignment  complains  that 
the  court  found  as  a  fact  that  the  convey- 
ance from  V.  A.  Collins  to  George  Turner 
passed  the  title  to  the  land  in  the  latter.  We 
do  not  find  that  the  court  so  found ;  the  only 
finding  in  that  regard  being  that  V.  A.  Ck>lllns 
"made  a  quitclaim  deed  to  George  Turner 
and  Sarah  Ratcllff  for  the  land  in  contro- 
versy." 

[S]  By  his  fourteenth  assignment  appel- 
lant complains  that  the  court  erred  in  hold- 
ing that  the  evidence  failed  to  show  that 
plaintiff  had  title  under  the  ten  years'  stat- 
ute of  limitations,  and  in'  further  holding 
that  the  burden  was  upon  plaintiff  to  make 
out  his  title  as  against  the  claim  of  interven- 
er, who  was  claiming  the  title  against  both 
plaintiff  and  defendant.  He  contends  In  his 
first  proposition  under  this  assignment  that 
where  the  undisputed  proof  shows  that  plain- 
tiff in  person  or  by  tenant  has  held  peaceable 
and  adverse  possession  of  a  tract  of  land  of 
160  acres  or  less,  cultivating,  using,  and  en- 
joying the  same  from  July  4,  1896,  to  Novem- 
ber 1,  1912,  it  Is  error  for  the  court  to  hold 
that  his  title  is  not  perfect  under  the  statute 
of  ten  years'  limitation.  The  proposition  is 
sound  but  assumes  the  very  question  in  is- 
sue. Were  we  left  with  the  appellant's  testi- 
mony alone,  we  would  probably  conclude 
that  the  judgment  against  him  was  radically 
wrong.  The  record  does  not  bear  out  the 
contention  that  the  undisputed  evidence 
shows  that  Ell  had  and  held  such  possession 
and  for  such  length  of  time  as  to  perfect  his 
title  by  limitation,  for  there  is  abundant  evi- 
dence In  the  record  from  which  a  contrary 
conclusion  would  be  warranted.  In  this  con- 
nection Sarah  Ratcllff  testified  that  during 
the  time  she  lived  on  the  land  she  was  hold- 
ing it  for  George  Turner;  that  she  heard  EU 
admit  in  George  Turner's  presence  that  he 
was  not  claiming  the  land,  and  the  first  she 
knew  of  his  claiming  it  was  after  Turner's 
death;   that  she  had  discussed  with  Eli  the 


matter  of  reconveylng  the  land ;  that  be  did 
not  set  up  any  claim  to  it  then;  that  he 
would  not  claim  it;  and  that  he  said  the 
reason  why  he  would  not  do  anything  more 
on  the  place  was  because  it  was  not  his.  Lon 
Turner  testified  that  EU  "never  in  my  pres- 
ence claimed  the  land,  always  George's 
land.  He  told  me  it  was  George's  land. 
•  •  •  I  never  heard  him  claim  this  land 
tmtll  after  George  died."  The  further  com- 
plaint in  the  fourteenth  assignment  that  the 
court  held  that  the  burden  of  proof  was  upon 
plaintiff  to  make  out  his  title  against  inter- 
vener does  not  appear  to  be  sustained  by  the 
record.  It  does  not  appear  that  the  coort 
made  any  ruling  as  to  who  had  the  burden  of 
proof  in  the  case. 

[1, 7]  By  his  fifteenth  assignment  appel- 
lant complains  that :  '*The  court  erred  in  his 
conclusions  of  law  that  intervener  had  such 
title  or  possession  of  said  premises  as  would 
entitle  her  to  recover  against  the  claim  of 
plaintiff  herein.  The  court  having  held  in 
paragraph  8  of  his  findings  of  fact  that  the 
quitclaim  deed  from  V.  A.  Collins  to  Sarah 
Ratcllff,  George  Turner,  and  J.  Y.  Flemmlng 
passed  title  to  the  grantees  to  the  land  in 
controversy,  he  erred  in  not  holding  that  at 
least  one-half  of  the  title  so  passed  in  said 
deed  to  Sarah  Ratcllff  was  the  property  of 
Eli  Ratcllff ;  it  being  shown  in  evidence  that 
Eli  Ratcllff  and  Sarah  Ratcllff  were  husband 
and  wife  at  the  date  of  the  execution  of  said 
deed,  and  it  not  being  shown  that  it  was  con- 
veyed to  Sarah  Ratcllff  for  her  own  separate 
use  and  benefit"  Under  this  assignment  the 
following  proposition  is  advanced:  "Where 
an  intervener  claiming  against  both  plaintiff 
and  defendant  introduces  a  certain  deed  to 
show  common  source  and  attempts  then  to 
show  said  deed  ineffectual  to  pass  title,  but 
offers  another  deed  from  another  source 
which,  if  effectual  to  pass  title,  puts  some 
Interest  in  plaintiff,  Intervener  must  then 
trace  the  common  source  of  title  to  the  sov- 
ereignty of  the  soil  and  show  it  superior  to 
the  other  title  she  has  introduced  before 
she  will  be  permitted  to  recover  against 
plaintiff."  We  will  not  pause  to  determine 
the  accuracy  of  the  proposition  as  an  ab- 
stract question  of  law.  That  it  has  no  appli- 
cation to  the  facts  of  this  case  we  have  no 
doubt  We  repeat  that  the  court  did  not  hold 
that  the  deed  from  V.  A.  Collins  passed  tbe 
title  to  George  Turner,  Sarah  RatcUff,  and 
J.  V.  Flemmlng.  The  court  found  as  a  fact 
that  neither  party  claimed  title  under  the 
deed  executed  by  George  Turner  to  Sarah 
Ratcllff  in  1893.  This  finding  is  not  question- 
ed. The  court  further  found  that  the  plain- 
tiff claimed  the  land  under  the  statute  of 
limitation  of  ten  years.  This  finding  is  not 
attacked.  The  court  in  effect  further  found, 
and  we  think  the  finding  is  warranted  by  the 
evidence,  that  from  1895,  the  time  when  EU 
and  Sarah  moved  onto  the  land,  to  the  date 
of  George  Turner's  death,  such  possession  as 
they  held  was  held  for  Turner.    Any  title 
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perfected  by  tbeir  adverse  possession  inured 
to  Turner.  In  Thomson  t.  Welsmann,  98  Tex. 
170,  82  S.  W.  503,  the  Supreme  Court  holds 
that  one  who  has  bought  and  paid  for  laud, 
the  deed  to  which  was  taken  in  the  name  of 
a  third  party  who  held  in  trust  for  the  pur- 
chaser, could  prescribe  under  the  statute; 
the  other  requirements  of  the  statute  having 
been  fulfilled.  See  Kirby  v.  fiayden,  44  Tex. 
Civ.  App.  207,  99  S.  W.  747.  It  U  true  that 
the  deed  by  V.  A.  Collins  might  liave  vested 
title  to  a  portion  of  the  land  in  Sarah  and 
at  such  a  time  as  to  make  it  the  community 
property  of  Sarah  and  Eli,  but  Sarah  did 
not  assert  title  under  this  deed  but  asserted 
that  such  title  as  she  held  was  held  in  trust 
for  George  Turner.  £11  did  not  claim  title 
nnder  this  deed  bat  expressly  asserted  title 
by  limitation;  and,  having  so  pleaded  and 
having  failed  to  prove  the  allegations  of  his 
petition  in  this  regard,  he  was  not  entitled 
to  recover. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  below  Is  af- 
firmed. 

Afitoned. 


WILBORN  V.  TERRY  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.     Galveston. 

Oct.  31,  1913.     RehearhiK  Denied 

Dec.  4,  1913.) 

1.  Watebs  and  Wateb  Coubses  (i  118*)  — 
SuRFACK  Watebs. 

Where  a  lower  landowner  erects  a  dam 
oi  other  obstruction  which  prevents  ordinary 
surface  waters  from  flowing  over  his  land,  thus 
obstructing  natural  draioaKe,  though  not  inter- 
fering with  the  water  course,  he  is  not  liable 
for  injuries  caused  to  the  lands  of  otiier  pro- 
prietors upon  which  the  surface  waters  are 
thrown   back. 

I  Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courees,  Cent.  Dig.  §f  128-130;  Dec. 
Dig.  i  118.»] 

2.  Watebs  and  Wateb  Ooubses  ({  38*)  — 
What  Constitutes  "Wateb  Coubsk"  — 
Mabsh. 

A  depression  of  the  ground  in  a  flat 
marshy  country,  filled  with  rank  vegetation, 
from  a  quarter  of  a  mile  to  a  mile  in  width, 
with  no  defined  banks  and  no  channel,  and 
through  which  water  only  oozes,  is  not  a  water 
course. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  30;  Dec.  Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
»oL  8,  pp.  7410-7413,  7833.] 

S.  Watebs  and  Wateb  Coubses  {§  118*) — 

ScBFACE  Watebs. 

A  landowner  who  erected  a  dam,  thus  col- 
lecting surface  waters  in  a  lake  upon  his  own 
property  and  retaining  them  so  that  they  were 
thrown  back  on  the  land  of  higher  proprietors, 
is  liable  for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  128-130;  Dec. 
Dig.  S  118.*] 

4.  WATfcBs  AND  Water  Ooubses  (|  126*) — 
SURFACB  Waters — Actions. 

In  an  action  for  damages  for  damming  a 
lake  sp  that  surface  waters  were  collected  and 


thrown  back  on  plaintiff's  land,  evidence  held 
insufficient  to  show  that  the  dam  cast  water 
upon  plaintiff's  land,  at  most  showing  only  that 
it  prevented  the  sunace  water  from  flowing  off 
as  rapidly  as  before. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |J  139,  141,  142; 
Dec.  Dig.  }  126.*]    . 

Appeal  from  District  Court,  Chambers 
County;  I*  B.  Hlghtower,  Judge 

Action  by  George  F.  Wllbom  against  J.  W. 
Terry  and  others.  From  a  Judgment  for  de- 
fendants, plalntur  appeals.    AfiSrmed. 

A.  W.  Marshall  and  R.  J.  McMurrey,  both 
of  Anahnac,  and  E.  B.  Pickett,  Jr.,  of  lib- 
erty, for  appellant.  C.  F.  Stevens,  of  Liber- 
ty, and  BalUnger  Mills,  of  Galveston,  for  ap- 
pellees. 

REESE,  J.  The  following  statement  of 
the  nature  and  result  of  the  suit  Is  taken 
from  appellant's  brief,  which  Is  admitted  by 
appellees  to  be  correct: 

The  appellant,  George  F.  Wtlbom,  filed 
this  suit  on  August  16,  1912,  against  J.  W. 
Terry,  Daniel  Ripley,  and  F.  G.  Pettlbone. 
Before  trial  the  suit  as  to  Pettlbone  was  dis- 
missed. Recovery  of  damages  In  the  sum  of 
$3,534  is  sought,  and  to  support  his  action 
appellant  alleged  that  he  Is  the  owner  of  sec- 
tions 1,  3,  and  7,  T.  &  N.  R.  R.  Co.  survey, 
in  Chambers  county,  which  are  located  north- 
east and  east  of  Lake  Stephenson,  and  that 
about  December,  1910,  and  January  and 
February,  1911,  defendants,  having  leased 
said  lake,  and  a  strip  of  land  bordering  and 
entirely  surrounding  same,  from  the  owners 
thereof,  constructed  a  dam  at  the  head  of 
Gordy  Marsh,  into  which  Lake  Stephenson 
flows,  said  dam  being  2,410  feet  in  length 
and  2  feet  high  ;  that  the  natural  outlet  and 
drainage  of  Lake  Stephenson  is  into  said 
Gordy  Marsh,  which  flows  into  Lone  Oak 
bayou,  and  that  bayou  etnptles  into  Trinity 
Bay;  that  such  course  Is  the  natural  flow 
and  drainage  of  the  water  from  plalntUTs 
said  lands  when  not  obstructed,  and  that 
other  lands  in  the  vicinity  thereof  drain  into 
Lake  Stephenson,  but  that  the  dam,  as  erect- 
ed by  defendants,  did  and  does  obstruct  the 
naturarflow  of  water  from  Lake  Stephenson 
and  banks  the  water  up  in  said  lake,  thus 
obstructing  the  natural  flow  of  the  waters  of 
said  lake  and  that  which  falls  upon  the  ad- 
Joining  lands  and  naturally  flows  into  said, 
lake,  thereby  backing  said  waters  upon  plain- 
tiff's lands  and  causing  same  to  remtiin 
thereon,  thus  damaging  and  destroying  the 
grass  and  for  a  time  depriving  him  entirely 
of  his  pasture,  to  which  purpose  only  is  the 
land  devoted,  and  that  that  is  practically 
Its  only  value.  Plaintiff  further  alleged  that 
defendants  still  maintain  said  dam,  and  that 
the  natural  flow  of  the  waters  of  said  Lake 
Stephenson  and  adjoining  lands  Is  tlierel>y 
obstructed,  and  that  the  water  will  thereby 
be  caused  to  continue  to  back  up  and  cover 
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plalntUFs  land,  as  above  stated,  If  said  ob- 
stractlon  Is  permitted  to  remain.  In  addi- 
tion to  the  damages  prayed  for,  an  injunc- 
tion Is  asked  to  require  defendants  to  re- 
move the  dam  and  permit  the  waters  from 
said  Lake  Stephenson,  and  those  that  ac- 
cumulate therein  from  adjoining  lands,  to 
flow  therefrom  in  their  natural  course,  as 
above  Indicated,  without  obstruction. 

Terry  answered  by  general  denial  and 
pleaded  specially  that  he  and  his  associate 
bad  leased  from  the  owner  the  body  of  water 
known  as  Lake  Stephenson  and  a  strip  of 
land  200  feet  in  width  around  the  lake,  and 
that  he  had  had  the  dam  In  question  erected 
for  the  purpose  of  preventing  the  Inflow 
of  salt  water  from  the  bay  into  the  lake  in 
order  to  prevent  the  killing  of  vegetation  in 
the  lake  and  to  preserve  the  water  fresh  for 
nse  as  drinking  water  for  his  cattle.  The 
purpose  in  preventing  the  destruction  of  the 
vegetation  by  salt  water  was  to  preserve  and 
increase  the  value  of  the  lake  for  hunting 
purposes.  Wild  ducks  resorted  to  the  lake  to 
feed  upon  this  vegetation.  It  is  not  neces- 
sary further  to  set  out  the  allegations  of  de- 
fendants' pleadings.  Ripley  adopted  Terry's 
answer. 

The  case  was  tried  with  a  Jury,  and,  aft- 
er the  conclusion  of  the  evidence,  the  court 
instructed  the  Jury  to  return  a  verdict  for 
defendants,  which  was  done,  and  Judgment 
rendered  accordingly,  from  wtilch  plaintiff 
appeals. 

Lake  Stephenson  (sometimes  spoken  of  as 
White's  Lake)  is  a  body  of  sliallow  water, 
never  more  than  about  two  feet  deep,  col- 
lected in  a  natural  depression  of  the  ground 
in  the  flat  plain  lying  along  the  bays  con- 
necting with  the  Gulf  of  Mexico.  The  lake 
is  about  one  mile  wide  and  about  1%  miles 
long.  It  is  fed  by  the  collection  of  rainwater 
naturally  draining  into  it  as  surface  water 
from  the  surrounding  territory  and  is  much 
resorted  to  by  wild  ducks  during  the  winter, 
which  feed  on  the  vegetation  of  the  lake. 
The  entire  surrounding  territory  is  flat  and 
marshy  but  aftords  pasturage  for  cattle.  At 
the  north  end  of  the  lake  there  Is  a  wide  de- 
pression of  the  ground,  which  extends  north- 
wardly to  Lone  Oak  bayou,  which  leads  into 
Trinity  Bay.  During  seasons  of  heavy  rain- 
fall, filling  up  the  lake  with  surface  water 
above  the  level  of  this  marsb,  this  water 
drains  ott  from  Lake  Stephenson  through 
this  marsh  into  Lone  Oak  bayou  and  thus 
finds  its  way  into  Trhiity  Bay,  and  in  the 
same  way,  at  seasons  of  very  high  tides,  the 
waters  of  Trinity  Bay  find  their  way, 
through  this  bayou  and  marsh,  into  the  lake. 
The  undisputed  evidence  with  regard  to  this 
marsh  is  that  it  is  simply  a  depression  of 
the  ground  with  no  defined  banks,  varying  In 
width  from  a  quarter  of  a  mile  to  a  mile 
or  more.  The  length  of  the  dam,  at  the  Junc- 
tion with  the  lake,  2,410  feet,  indicates  its 
width  at  that  point  About  1^  miles  below 
this  dam  there  begins  something  like  a  de- 


fined way  of  exit,  or  water  course,  called 
Lone  Oak  bayou.  The  bed  of  tliis  marsh  is 
covered  with  a  rank  growth  of  grass  and 
sea  cane.  There  is  no  deflned  channel  to 
the  marsh  for  the  passage  of  water,  which 
Just  oozes  through  the  vegetation  in  the 
marsh  without  perceptible  current  Appel- 
lant is  the  owner  of  three  sections  of  land 
lying  north  and  east  of  Lake  Stephenson. 
The  nearest  point  of  any  one  of  these  sec- 
tions is  from  a  half  to  three-quarters  of  a 
mile  from  the  lake,  and  east  of  it  These 
sections  are  inclosed  and  used  by  appellant 
for  pasturage  for  his  cattle.  This  land  is 
all  low,  flat,  and  marshy,  and  after  anything 
like  a  heavy  rainfall,  before  as  well  as  since 
the  erection  of  the  dam,  at  least  that  part  of 
the  land  claimed  to  be  affected  by  the  badc- 
water  from  the  lake  on  account  of  the  erec- 
tion of  the  dam  is  to  some  extent  covered 
with  wateir.  This  surface  water  falling  on 
appellant's  land  finds  an  outlet  some  of  it 
into  East  Bay,  and  some  of  it  into  Lake 
Stephenson.  The  evldoice  leaves  no  doubt 
that  the  erection  of  the  dam  obstructs  to 
some  extent  the  outflow  of  water  from  the 
lake  through  Oordy  Marsli,  whenever  there 
is  a  sufficient  accumulation  of  water  in  the 
lake.  The  surrounding  country  is  so  flat 
that  engineers,  in  making  surveys,  compute 
elevation  in  inches  and  fractions  thereof. 

[1,  2]  Appellant's  contentions  are  generally 
thdt  by  reason  of  the  dam  in  question,  after 
a  heavy  rainfall,  the  water  accumulating  in 
the  lake  backs  up  over  and  upon  his  land 
and  remains  there  for  such  a  length  of  time 
as  to  injure  and  destroy  Ills  grass.  It  is  not 
contended  that  water  would  not  accumulate 
and  lie  on  his  land  in  such  circumstances,  to 
some  extent  without  this  dam,  but  tliat  it 
would  not  be  so  deep  and  remain  so  long.  Ap- 
pellant contends:  First  that  Gordy  Marsh 
is  a  water  course  and  on  this  account  its 
obstruction,  to  his  damage,  unlawful;  and, 
second,  that  if  this  is  not  true  the  effect  of 
the  erection  of  the  dam  is  to  collect  in  the 
lake  the  surface  water  from  the  surrounding 
lands,  fllllng  up  the  lake  and  casting  the  wa- 
ter there  collected  back  upon  his  lands^  and 
that  be  was  damaged  thereby.  If  there  was 
any  evidence  to  support  either  of  these  last 
two  contentions,  the  case  should  have  been 
submitted  to  the  jury.  These  questions  may 
be  more  satisfactorily  disposed  of  wlthont 
confining  ourselves  to  a  discussion  seriatim 
of  the  several  assignments  of  error  as  they 
are  presented  in  the  brief  of  appellant  It 
is  sufficient  to  say  that  the  questions  discuss- 
ed are  sufficiently  presented  by  the  assign- 
ments. If  the  effect  of  the  dam  was  only  to 
obstruct  or  prevent  the  outflow  from  appel- 
lant's land  of  the  surface  water  arising  from 
rain  falling  thereon  or  falling  on  other  lands 
surrounding,  and  which,  In  seeking  an  outlet 
flowed  over  appellant's  lands,  there  would  be 
no  liability  on  the  part  of  appellees,  unless 
Gordy's  Marsh  had  the  cliaracteristlcs  of  a 
water  course^    Passing  upon  tills  last  ques- 
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tlon  flnt,  onr  «oncIiudon  is  that  the  undis- 
puted evidence  BbowB  tbat  tliis  marsh  can- 
not be  treated  as  a  water  course  in  dealing 
with  the  qnestlona  presented.  The  various 
definitions  of  what  Is  meant  In  this  connec- 
tion hy  water  course,  and  the  enumeration  of 
the  characteristics  thereof  are  Tolmninons, 
and  in  conforming  to  these  diefinltions  it  Is 
sometimes  difficult  to  determine  whether  in 
the  partlcnlar  case  the  obstruction  of  the 
flow  of  wat«r  is  unlawful  on  this  account ;  but 
In  the  present  case,  we  think,  there  Is  no  dif- 
ficulty, and  it  would  not  be  profitable  to  in- 
cumber this  opinion  with  a  discussion  of  the 
essoitial  characteristics  of  a  water  course, 
as  dlstlngnished  from  the  ordinary  flow  of 
surface  water  from  higher  to  lower  ground, 
as  determined  by  the  general  topography  of 
the  country.  A  d^resslon  of  the  ground,  in 
a  flat  wiBTHhy  country,  from  a  quarter  of  a 
mile  to  a  mile  in  width,  with  no  defined 
banks  and  no  channel  in  the  depression  over 
the  entire  width  of  which  surface  water 
passes,  without  perceptible  current,  to  lower 
ground,  has  not  an  element  of  a  water  course. 
Famham  on  Waters,  {  455a  et  seq. ;  40  Cyc. 
563  et  seq. ;  Gross  t.  Lampasas,  74  Tex.  196, 
11  S.  W.  1086 ;  Gramann  t.  Eicholtz,  36  Tex. 
car.  App.  809,  81  S.  W.  766. 

[9,4]  While  appellees,  then,  would  not  be 
liable  If  the  tttect  of  the  erection  of  the  dam 
would  be  merely  to  obstruct  the  drainage 
from  appellant's  land  of  its  natural  surface 
water  (Bamett  t.  Irrigation  Co.,  98  Tex. 
355.  83  S.  W.  801,  107  Am.  St  Bep.  636),  be 
would  be  liable  If  such  effect  was  to  collect 
In  liake  Stephenson  the  surface  water  falling 
upon  the  lands  surrounding  it  and  throw 
this  water  on  appellant's  landa  Gembler 
T.  Echterhoff,  67  S.  W.  813.  There  was  plen- 
ty of  testimony  that  appellant's  lands  were 
corered  with  water  after  a  heavy  rainfall, 
both  before  and  after  the  erection  of  the 
dam.  From  the  flat,  marshy  topography  of 
the  country,  this  was  inevitable,  and  there 
was  plenty  of  testimony  that  the  dam  ob- 
structed the  passage  of  water  out  of  Lake 
Stephenson  through  Gordy  Marsh.  This  also 
was  its  necessary  consequence.  But  this  is 
about  as  far  as  the  testimony  goes.  Appel- 
lant testified  that:  "Before  the  building  of 
that  dam  I  never  did  see  water  backed  up 
on  my  land  and  pasture  between  my  pasture 
and  Stephenson's  Lake  to  the  extent  I  saw 
It  last  winter ;  that  is,  I  do  not  think  it  was 
ever  a  foot  and  a  half.  The  pasture  remained 
in  that  flooded  condition  from  December, 
1911,  until  March."  The  evidence  showed 
that  this  was  a  season  of  unusually  heavy 
ralnfaiL  This  was  not  disputed.  The  nature 
of  the  country  must  be  considered  and  the 
distance  of  appellant's  land  from  the  lake. 
A  map  made  by  appellant's  witness  and  In- 
troduced in  evidence  by  him  shows  that  a 
point  of  one  of  appellant's  sections  runs  down 
to  within  3,468  varas  of  the  lake,  but  very 


little  of  his  land  lies  within  a  mile,  and 
most  of  it  was  much  over  a  mile  from  the 
lake.  We  have  examined  the  evidence  very 
carefully;  and  we  can  find  none  that  would 
have  authorized  a  verdict  for  appellant. 
The  most  that  can  be  gotten  out  of  it  for 
api)ellant  Is  tha^  on  account  of  the  erection 
of  the  dam,  the  surface  water  did  not  flow 
off  as  readily  as  it  did  before.  To  the  extent 
that  this  was  done  at  aU,  the  case  falls  with- 
in the  doctrine  of  Bamett  v.  Irrigation  Co., 
supra,  and  does  not  come  within  the  doctrine 
of  Gembler  v.  EchterhofT,  supra. 

We  have  carefully  examined  the  several 
assignments  and  the  proposlttons  thereunder 
presented  in  the  able  brief  of  appellant  and 
conclude  that  none  of  them  presents  any 
ground  for  reversaL  The  trial  court  did  not 
err  in  instructing  a  verdict  for  appellees. 
Finding  no  error,  the  judgment  la  affirmed. 

Affirmed. 


PBICKETT  V.   8TEINBB  et  «L 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  14,  1913.) 

IwJTJNcnoN  ({  69»)— Eight  to. 

Defendant,  the  proprietor  of  a  moving  pic- 
ture show,  agreed  to  admit  plaintiff  and  his 
family  free  in  consideration  for  permission  to 
nse  tne  walls  of  plaintiff's  building  as  supports 
for  the  roof  of  a  picture  show  and  a  strip  of  land 
adjacent  to  the  walls.  Held  that,  defendant  be- 
ing insolvent,  an  injunction  restraining  him 
from  refusing  plaintiff  and  bis  family  permis- 
sion to  visit  his  show  was  proper,  where  de- 
fendant at  the  instance  of  his  lessor,  who  claim- 
ed that  plaintiff  had  no  right  to  the  strip  of 
land  in  qaestion,  had  refnaed  such  permission, 
for  the  continuation  of  plaintiff's  visits  to  the 
show  would  not  affect  the  title  to  the  land  in 
controversy,  and  the  denial  of  plaintiff's  right 
might  deprive  him  of  any  remedy  against  the 
defendant. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  li  114-116,  128;   Dec.  Dig.  |  68.*] 

Appeal  from  District  Court  Colorado  Coun- 
ty; it.  Kennon,  Judge. 

Suit  by  Dave  Stelner  and  others  against 
B.  E.  Prlckett  From  an  order  granting 
temporary  Injunction,  defendant  appeals. 
Affirmed. 

PLEASANTS,  a  J.  This  appeal  is  from 
an  order  of  the  district  Judge  of  Colorado 
county,  made  in  chambers,  granting  a  tem- 
porary Injunction  in  a  suit  for  Injunction 
brought  by  appellees  against  appellant  The 
petition  upon  which  the  injunction  was  grant- 
ed alleges  in  substance:  That  plaintiffs  are 
the  owners  of  certain  lots  in  the  city  of 
Columbus,  which  are  fully  described  in  the 
petition.  That  some  time  in  the  spring  or 
summer  of  1912  the  defendant  who  was  the 
lessee  of  a  lot  adjoining  the  lots  so  owned 
by  plaintiffs,  placed  a  temporary  uncovered 
Indosure  around  said  lot  and  began  to  ex- 
hibit or  conduct  therein  a  moving  picture 
show.    That  said  indosure,  which  was  erect- 
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ed  with  plaintUFs'  consent,  connected  with 
the  walls  of  the  buildings  situated  on  the 
lots  owned  by  plaintiffs  and  covered  a  strip 
of  land  along  the  south  line  of  one  of  plain- 
tiffs' lots  18  Inches  In  width  and  66%  feet 
long  and  a  strip  along  the  east  line  of  the 
other  lot  owned  by  plaintiffs  >3  feet  wide  and 
31%  feet  In  length.  "That  thereafter  defend- 
ant conceived  the  Idea  of  continuing  the 
operation  of  said  show  through  the  following 
winter,  and  In  order  to  keep  out  the  cold 
and  rain  decided  to  place  a  roof  over  said 
open  structure  and  was  proceeding  to  carry 
out  said  Idea  when  plaintiff  protested  and 
caused  him  to  desist  and  to  refrain  from  us- 
ing plaintiffs'  said  land  or  further  connect- 
ing with  their  said  walls,  whereupon  defend- 
ant importuned  plaintiffs  to  allow  him  the 
nse  of  said  lands  and  walls  as  be  could  not 
conduct  his  show  throughout  the  winter  with- 
out placing  a  cover  over  his  said  structure, 
and  that  It  would  occasion  blm  great  .ex- 
pense and  loss,  if  plaintiffs  refused  blm  the 
use  of  said  lands  and  said  walls,  In  that 
he  would  be  compelled  to  build  two  other 
independent  walls  upon  which  to  construct 
his  said  covering,  and  be  did  then  and  there 
promise  and  agree  with  plaintiffs  that,  if 
plaintiffs  would  allow  him  to  continue  to  use 
said  lands  and  said  walls,  as  a  consideration 
therefor  that  plaintiffs  and  the  following 
parties  should  have  free  access  to  said  In- 
dosure  and  to  the  nightly  performances  of 
his  said  picture  show,  and  which  right  was 
to  be  also  reserved  by  plaintiffs  so  long  as 
defendant  should  continue  to  operate  said 
theater,  and  that  they  would  not  be  prevent- 
ed from  such  access  and  attendance  nor  be 
charged  any  fee  for  admission  whatever, 
said  parties'  names  being  as  follows:  Leo 
Stelner,  son  of  plaintiff,  and  his  wife,  Susie 
E.  Stelner,  A.  L.  Stelner,  son  of  plaintiff,  and 
bis  wife,  Ruth  Stelner,  Vivian  Stelner  and 
Melvin  Stelner,  children  of  the  said  A.  Ll 
Stelner  and  wife,  Mrs.  C.  Wampold,  mother 
of  Mrs.  Ruth  Stelner,  and  Emma  Moulden, 
a  small  girl  living  vrith  the  family  of  said 
A.  ll,  Stelner.  Whereupon,  and  because  of 
said  consideration,  plaintiffs  accepted  said 
proposition,  and  because  of  which  defendant 
became  bound  and  obligated  himself  that  he 
would  allow  plaintiffs  and  said  above-named 
parties  free  access  and  entry  into  said  theater 
and  said  nightly  performances,  as  aforesaid, 
without  let  or  hindrance  and  without  charge. 
Tliat  immediately  after  plaintiffs  had  ac- 
cepted said  proposition  defendant  at  once 
placed  a  roof  on  said  Inclosure,  Joining  same 
to  plaintiffs'  said  walls  and  otherwise  at- 
taching same  to  plaintiffs'  said  two  build- 
ings, and  whl(^  had  the  effect  of  obstructing 
said  light,  and  by  reason  of  which  defendant 
made  the  said  open  structure  a  warm,  com- 
fortable, weather  and  rain  proof  building 
and  which  it  so  continued  until  this  time, 
^hat,  acting  under  and  by  virtue  of  said 
agreement,  defendant  permitted  plaintiffs 
and  all  of  said  parties  above  mentioned  to 


enter  his  said  theater  without  charge  or 
molestation  and  to  attend  said  nightly  per- 
formances continuously  and  at  all  times  that 
they  so  desired  until  the  26th  of  October,  A. 
D.  1912,  when  the  defendant,  in  utter  disre- 
gard of  bis  agreement  and  of  his  obligations 
not  to  refuse  plaintiffs  and  the  above-named 
parties  access  free  of  charge  In  his  said 
theater  and  to  his  said  nightly  performances, 
and  notwithstanding  his  obligations  an^. 
agreement  that  he  would  Collect  po  entrance 
fees  from  plaintiffs  or  said  above-named  par- 
ties, nor  in  any  other  manner  hinder. or  re- 
fuse them  admission,  as  aforesaid,  did  fail 
and  refuse  to  carry  out  and  comply  with 
his  part  of  said  contract  and  did  refuse  to 
allow  plaintiffs  and  the  above-named  parties 
to  enter  said  theater  and.  to '  attend  said 
nightly  performances,  and  did  refuse  to  allow 
them  to  so  enter  and  attend  said  performances 
free  of  charge,  but  on  the  contrary  did  de- 
mand that  plaintiffs  and  said  above-named 
parties  should  pay  to  him  the  price  charged 
all  other  people  before  he  would  allow  them 
to. enter  said  theater  or  attend  his  said  night- 
ly performances,  and  did,  upon  plaintiffs' 
and  said  above-named  parties'  demanding 
such  entrance,  procure  the  services  of  an 
officer,  and  did  through  such  o£9cer  prevent 
plaintiffs  and  said  above-named  parties  from 
entering  Into  said  theater  and  from  access 
thereto,  thereby  ejecting  plaintiffs  and  said 
above-named  parties  therefrom  In  violation 
of  his  said  undertaking.  And  plaintiffs  now 
say  that  defendant  still  refuses  and  threatens 
to  continue  to  refuse  to  allow  plaintiffs  and 
the  above-named  parties  free  access  to  said 
theater  and  to  said  nightly  performance 
and  is  threatening  to  use  the  same  force  to 
prevent  plaintiffs  and  said  above-named  par- 
ties from  entering  said  theater  and  attending 
said  nightly  performances,  and  by  which 
means  defendant  will  entirely  prevent  plain- 
tiffs and  said  above-named  parties  from  en- 
tering said  theater  and  of  obtaining  the  ben- 
efit of  the  said  nightly  performances." 

It  is  then  alleged  that  the  fees  charged  by 
defendant  for  admission  to  the  performances 
given  in  said  structure  vary  from  10  cents 
to  35  cents;  that  said  performances  are 
highly  entertaining  and  instructive,  especially 
to  the  younger  of  the  persons  for  whose  ben- 
efit said  agreement  was  made,  and  not  to  be 
obtained  elsewhere  in  the  city  of  Columbus, 
where  plaintiffs  reside,  there  being  no  other 
moving  picture  theaters  in  said  city,  and 
that  the  refusal  of  defendant  to  comply  with 
his  said  contract  works  an  irreparable  injury 
to  plaintiffs,  for  which  they  have  no  adequate 
remedy  at  law ;  that  defendant  is  Insolvent ; 
and  there  is  no  way  of  arriving  at  the  meas- 
ure of  damages  plaintiffs  have  suffered  and 
will  suffer  by  the  continued  breach  by  de- 
fendant of  said  contract 

It  is  further  alleged  that  defendant  is 
claiming  that  the  strip  of  land  before  describ- 
ed, which  belongs  to  plaintiffs,  is  owned  by 
the  party  from  whom  he  leased  the  lot  ad- 
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Joining  plalntlifs'  nld  lots  and  is  thereby 
casting  a  doad  upon  plaintiffs'  title  and 
bas  entered  Into  a  conspiracy  vrltta  said  party 
for  the  unlawful  purpose  of  acquiring  plain- 
tiffs' said  land  by  prescription. 

The  prayer  of  the  petition  is  as  follows: 
"Wherefore  plaintiffs  bring  this  suit,  upon 
hearing,  pray  Judgment  that  defendant  be 
required  to  spedflcally  perform  his  said 
agreement,  and  for  a  temporary  mandatory 
injunction  enjoining  defendant  from  refus- 
ing plaintiffs  and  said  above-named  parties 
from  free  access  to  said  theater  and  at- 
tendance upon  said  nightly  performances 
and  from  charging  or  collecting  or  demand- 
ing from  plaintiffs  and  said  above-named 
parties  anything  for  admission  to  said  the- 
ater and  to  such  performances,  and  from 
forcibly  preventlDg  and  ejecting  plaintiffs 
and  said  above-named  parties  from  enter- 
ing said  theater  and  attending  said  nightly 
performances,  as  aforesaid,  and  that  defend- 
ant be  enjoined  from  acknowledging  or  aton- 
ing to  any  other  person,  firm,  or  corpora- 
tion as  landlord  or  as  owner  of  plaintiffs' 
said  two  strips  of  land  in  order  that  plain- 
tiffs' said  rights  be  maintained  in  statu  quo, 
and  that  same  be  made  perpetual  upon  final 
hearing,  for  costs  of  suit  and  general  and 
special  relief  in  equity.  In  the  alternative, 
plalntiffis  pray  for  possession  of  said  prem- 
ises and  for  a  temporary  mandatory  in- 
junction compelling  defendant  to  remove  his 
said  structure  away  from  off  of  plaintiffs' 
said  land,  and  from  in  any  manner  obstruct- 
ing plaintiffs'  said  light,  or  from  tortiously 
and  unlawfully  seeking  to  obtain  prescrip- 
tive title  to  plaintiffs'  said  property  upon 
final  hearing,  for  costs  of  suit  and  gen- 
eral and  special  relief,  both  at  law  and  in 
equity." 

The  defendant  presented  a  general  demur- 
rer and  numerous  special  exceptions  to 
plaintiffs'  petition,  and,  answering  same  un- 
der oath,  denied  many  of  the  allegations  of 
said  pettUon,  and  especially  denied  that 
plaintlfb  owned  the  strip  of  land  claimed 
by  them,  and  averred  that  same  was  the 
property  of  the  I.  O.  O.  F.  Lodge  of  Colum- 
bns,  from  whom  he  had  leased  the  lot  oc- 
cupied by  him.  He  admitted  the  execution 
of  the  contract  as  alleged  by  plaintiffs.  He 
also  specially  denied  that  he  was  insolvent 
His .  answer  also  contains  the  following  aver- 
ments: "Defendant  further  says  that  after 
lie  and  plaintiffs  entered  into  the  agreement 
hereinbefore  set  out,  and  in  accordance  with 
the  terms  of  said  agreement,  he  permitted 
not  only  plaintiffs'  immediate  family  free 
entrance  into  each  and  every,  performance 
of  said  show  thereafter  but  also  permitted 
Leo  Stelner  and  his  wife,  Susie  E.  Steiner, 
A.  L.  Stelner  and  his  wife,  Kuth  Stelner, 
Vivian  Steiner,  Melvln  Steiner,  Mrs.  C. 
Wampold,  and  Emma  Boulden  free  en- 
trance to  each  and  every  performance  un- 
til about  the  28th  day  of  October,  A.  D. 
1912,  when  defendant  was  informed  by  the 


representatives  and  some  of  ttio  meofibers  of 
the  I.  O.  O.  F.  Lodge  that  the  plaintiffs  own- 
ed no  portion  or  part  of  the  land  and  prem- 
ises within  the  walls  of  the  Airdome  theater. 
and  he  was  then  and  there  requested  by 
them  not  to  recognize  any  rights  or  title 
that  plaintiffs  may  assert  or  claim  in  or 
to  any  portion  of  the  premises  then  occupied 
by  him,  for  the  reason  that  a  recognition 
on  his  part  at  time,  being  acquiesced  in  by 
them,  might  i>osslbly  be  construed  as  an  ad- 
mission on  their  );)art  that  plaintiffs  owned 
and  were  entitled  to  a  portion  or  part  of 
the  lot  upon  which  Is  situated  said  Airdome 
and  is  Inclosed  by  the  Airdome  theater  walls. 
Said  agents  and  representatives  also  repre- 
senting to  defendant  that  all  of  said  prem- 
ises so  inclosed  and  the  title  thereto  belong- 
ing to  said  I.  O.  O.  F.  Lodge  in  fee  simple, 
and  by  right  of  prescription,  as  said  lodge, 
has  been  in  and  held  actual,  notorious,  ad- 
verse, and  peaceable  possession  of  all  the 
property  and  premises  so  inclosed,  and  had 
been  using,  claiming,  and  enjoying  the  same 
and  paying  all  taxes  due  thereon,  claiming 
the  same  under  deeds  registered  in  the  of- 
fice of  the  county  clerk  of  Colorado  county, 
Tex.,  for  more  than  three,  for  more  tluin 
five,  and  for  more  than  ten  years  prior 
thereto,  and  by  reason  of  which  said  lodge 
claimed  title  to  said  property  and  premises. 
Defendant  further  says  that  said  represent- 
atives and  agents  of  said  lodge  informed 
him  that,  if  plaintiffs  claimed  any  portion 
of  said  premises,  they  did  so  fraudulently 
and  without  any  good  or  sufficient  reason 
and  for  the  purpose  of  gaining  free  admis- 
sion to  defendant's  show.  Thereupon  de- 
fendant informed  plaintiffs  that  said  lodge 
denied  plaintiffs'  ownership  and  claim  tu 
any  portion  of  said  premises,  and  be  then 
requested  plaintiffs  to  confer  with  said  lodge 
and  for  them  to  determine  the  ownership  of 
the  property  In  dispute,  defendant  agreeing 
that  If  the  property  in  dispute  was  shown 
to  belong  to  plaintiffs  he  would  continue  to 
carry  out  the  terms  of  his  contract  with 
them,  or  that  he  would  lease  the  property 
in  dispute  and  pay  a  reasonable  rental 
therefor,  but  that  defendant  could  not,  as 
the  tenant  of  said  lodge,  recognize  plain- 
tiffs' claim  to  any  portion  of  said  premises 
until  the  matter  was  finally  settled  between 
plaintiffs  and  said  lodge.  But  plaintiffs  re- 
fused to  adjust  this  matter  in  this  way,  but 
on  the  contrary  demanded  and  tried  to  in- 
duce this  defendant  to  recognize  plaintiffs' 
claim  by  executing  a  written  lease  therefor, 
for  which  he  was  to  pay  ds  rental  therefor 
the  sum  of  $1  per  month.  This  lease  is 
hereto  attached  and  marl^ed  Exhibit  D  and 
made  a  part  hereof.  Defendant  thereupon 
submitted  said  lease  to  said  lodge  for  their 
approval,  which  they  refused  to  approve. 
For  the  reasons  hereinbefore  assigned  this 
defendant  refused  to  carry  out  the  terms  of 
his  contract  and  agreement  with  said  plain- 
tiffs, but  for  no  reason  whatsoever  did  he 
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BO  refnae.  Defendant  spedally  denies  that, 
as  reason  for  refusing  to  abide  by  tbe  terms 
of  said  contract  on  his  part,  he  was  a  minor 
at  the  time  that  be  entered  Into  said  agree- 
ment, bnt  on  the  contrary  defendant  alleges 
and  says  that  while  it  is  tme  that  at  the 
time  he  entered  into  said  agreement  with 
said  plaintiffs  he  was  then  a  minor,  but 
that  he  became  of  legal  age  thereafter,  to 
wit,  on  the  29th  day  of  October,  A.  D.  1912, 
and  he  thereafter  was  ready  and  willing  to 
ratify  said  contract  and  is  now  ready  and 
willing  to  so  ratify  the  same  should  the 
title  to  the  premises  in  dispute  be  satisfac- 
torily shown  to  be  in  plaintiffs." 

Upon  a  hearing  before  the  Judge  upon  the 
bill  and  answer  and  affidavits  and  oral  tes- 
timony offered  by  the  parties,  the  judge 
made  the  following  order:  "la  chambers, 
Columbus,  Tex.,  June  30,  1913,  upon  notice 
and  hearing  of  the  within  petition,  I  am  of 
the  opinion  that  the  injunction  should  be 
granted.  Therefore,  upon  the  plaintiffs  giv- 
ing bond  as  required  by  law  in  the  sum  of 
$250,  W.  C.  Papenberg,  Esq.,  clerk  of  this 
court,  is  hereby  directed  to  issue  the  writ 
of  injunction  prayed  for,  restraining  B.  E. 
Prickett,  his  agents,  attorneys,  servants,  and 
employes,  until  further  orders  of  this  court, 
from  refusing  Dave  Steiner,  Henrietta  Stein- 
er,  Leo  Steiner,  Susie  E.  Steiner,  A.  L. 
Steiner,  Ruth  Steiner,  Vivian  Steiner,  Mel- 
vln  Steiner,  Mrs.  C.  Wampold,  and  Emma 
Moulden  free  access  to  the  Alrdome  theater 
of  the  said  Prickett,  and  attendance  upon 
the  nightly  performances  thereof  and  from 
charging,  collecting,  or  demanding  of  said 
parties,  or  either  of  them,  anything  for  ad- 
mission to  said  theater  and  to  said  nightly 
performances,  and  from  forcibly  prevent- 
ing said  parties,  or  either  of  them,  from  en- 
tering said  theater  and  from  attending  said 
nightly  performances,  and  from  ejecting 
said  parties,  or  either  of  them,  therefrom. 
To  all  of  which  defendant  excepts  and  gives 
notice  of  appeal  to  the  Court  of  ClvU  Ai>- 
peals  at  Galveston,  Tex." 

There  are  no  assignments  of  error  and  no 
brief  filed  by  either  party. 

We  do  not  think,  from  an  examination  of 
the  pleadings  and  the  affidavits  presented 
on  the  hearing,  that  the  learned  trial  judge 
erred  in  granting  the  injunction  In  the  terms 
of  the  order  above  set  out  Upon  the  issue 
of  defendant's  insolvency,  the  affidavits  are 
conflicting,  and  the  Judge  was  justified  in 
finding  that  he  was  Insolvent  The  order 
granting  the  injunction  can  have  no  pos- 
sible effect  uix>n  the  Issues  as  to  the  owner- 
ship and  right  of  possession  of  the  property, 
which  are  the  main  Issues  raised  by  the 
pleadings.  If  defendant  is  insolvent  plain- 
tiffs cannot  by  any  action  at  law  be  com- 
I)ensated  for  the  damages  they  may  sustain 
by  the  continued  refusal  of  the  defendant  to 
permit  them  to  attend  the  performances  as 


be  agreed  and  contracted  to  do,  and  as  be 
expresses  a  vrillingness  in  his  answer  to  con- 
tinue to  do  if  upon  a  trial  it  Is  found  that 
plaintiffs  own  the  strip  of  land  claimed  bj 
them. 

In  these  drcnmstances  the  injury  to  plain* 
tuts  which  would  result  from  a  refusal  to 
grant  the  injunction  Is  much  greater  than 
any  that  defendant  could  iwssibly  sustain 
by  reason  of  said  injunction.  The  doctrine 
of  "balance  of  convenience"  is  applicable  to 
the  case  made  by  the  pleadings  and  evi- 
dence, and  the  judge,  sitting  as  a  chancel- 
lor, did  not  err  in  granting  the  injunction. 
Townsite  Co.  v.  McFaddin,  Weiss  &  Kyle, 
66  Tex.  av.  App.  611,  121  S.  W.  721;  Canal 
Co.  V.  Markham  Irr.  Co.,  154  S.  W.  1176; 
Houston  Electric  Co.  v.  Glen  Park  Co.,  165 
8.  W.  966. 

The  Judgment  Is  affirmed. 


STONE  &  WEBSTER  ENGINEERING  CORr 
PORATION  V.  BREWER. 

(Court  of  Civil  Appeals  of  Texas.    EI  Pasa 

Nov.  20,  1913.    Rehearing  Denied 

Dec.  11,  1913.) 

NeOLIOENCE  (§§  121,  134*)— INJTTBIBS  TO  SBBV- 
ANT — PbOXIHATE  CAUBK. 

Not  only  most  negligence  upon  defendant's 
part  be  shown,  bat  Cbe  causal  connection  be- 
tween it  and  die  injury  mast  be  shown.  Nei- 
ther negliseace  nor  causal  conDection  will  be 
presumed  from  the  fact  of  Injury  alone. 

[Ed.  .Note.— For  .other  cases,  see  Negligence, 
Cent  Dig.  H  217-220,  224-228,  267-273;  Dec. 
Dig.  H  121,  134.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge. 

Action  by  Reid  Brewer  against  the  Stone 
ft  Webster  Einglneerlng  Corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals^ 
Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, for  appellant  DoweU  &  DoweU,  of 
Houston,  for  appellee. 

HIG6INS,  J.  This  is  an  appeal  from  a 
judgment  in  appellee's  favor  in  the  sum  of 
$2,500,  account  damages  arising  from  person- 
al injuries.  Appellant  was  engaged  in  the 
construction  of  a  line  of  railway  between  thb 
cities  of  Galveston  and  Houston,  and  appellee 
was  in  its  employ  as  driver  of  a  track  i^nto- 
moblle.  While  driving  the  automobile  in  the 
discharge  of  his  duties,  the  same  was  derail- 
ed, and  appellee  sustained  the  Injuries  com- 
plained of.  Appellant  is  alleged  to  have  been 
guilty  of  negligence  in  furnishing  a  defec- 
tive automobile  for  appellee  to  drive^  In  that 
the  rear  axle  was  defective,  which  negligence 
is  alleged  to  have  been  the  proximate  cause 
of  the  derailment  and  consequent  injuries. 

Under  the  view  entertained  by  the  court  of 
the  state  of  the  evidence,  it  becomes  unnec- 
essary to  review  the  numerous -assignments 
presented  except  those  which  relate  to  the 
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safficlaM!7  of  the  evidence.  In  ytmr  of  a 
retrial,  however,  It  may  be  remarked  that  it 
woold  be  well  to  avoid  the  criticism  made 
of  the  conrt's  charge  nnder  the  fifteenth, 
sixteenth,  and  seventeenth  asslgnmentB,  rela- 
tive to  the  master's  dnty.  A  question  is  here 
presented  wlilch  may  be  readily  avoided. 

The  evidence  disclosed  a  rear  axle  had  be- 
come defective  as  alleged,  and  appellant's 
fallnre  to  replace  same  with  a  new  one 
would  warrant  a  finding  of  negligence;  bnt 
it  conclnsively  appears  that  it  had  been  tem- 
porarily repaired  by  a  process  of  "bushing," 
and  bad  been  so  repaired  by  appellee  upon  the 
date  of  the  accident  It  will  serve  no  use- 
fDl  purpose  to  discuss  the  evidence  further 
than  to  say  that  the  same  wholly  falls  to 
diow  with  any  deg^ree  of  certainty  any  causal 
connection  between  the  negligence  alleged  and 
the  accident  Not  only  must  negligence  upon 
appellant's  part  be  shown,  but  the  causal 
connection  between  the  negligent  act  or  omis- 
sion and  the  injury  as  well.  Neither  negli- 
gence or  causal  connection  will  be  presumed 
from  the  fact  of  injury  alone;  but  it  must 
be  proven  by  competent  evidence.  Railway 
Co.  T.  Shoemaker,  98  Tex.  461,  84  B.  W.  1049 ; 
Railway  Co.  v.  Porter,  78  Tex.  SOT,  11  8.  W. 
324;  Railway  Co.  t.  Crowder,  63  Tex.  606; 
Railway  Oo.  t.  Baker,  99  Tex.  462,  90  S.  W. 
869. 

As  stated  above,  the  facts  here  proven  are 
wholly  insufficient  to  show  any  causal  con- 
nection between  the  appellant's  alleged  neg- 
ligence and  the  acdd^it  from  which  appel- 
lee's injuries  resulted.  Only  by  conjecture 
and  surmise  could  the  Jury  have  found  that 
the  accident  resulted  from  the  negligent  acts 
complained  of,  and  this  is  insufficient  Rail- 
way Co.  V.  Greenwood,  40  Tex.  Civ.  App.  252, 
89  S.  W.  810;  Kngllsh  v.  Railway  Co.,  44 
Tex.  Civ.  App.  467,  98  S.  W.  914;  Duerler, 
etc.,  V.  DuIInlg,  83  S.  W.  889;  Railway  Co. 
V.  Baker,  99  Tex.  452,  90  S.  W.  869 ;  Railway 
Co.  V.  Anson,  101  Tex.  198,  105  S.  W.  989; 
Jonea  v.  Railway  Co.,  47  Tex.  Civ.  App.  596, 
105  S.  W.  1007 ;  Railway  Co.  v.  Robinson,  53 
Tex.  Civ.  App.  12,  114  S.  W.  658;  Coftman 
V.  Railway  Co.,  126  S.  W.  619;  Railway  Co. 
V.  Byrd,  124  S.  W.  738;  Railway  Co.  v.  Hall, 
46  Tex.  Civ.  App.  493,  102  S.  W.  740;  Parks 
V.  Railway  Co.,  29  Tex.  Civ.  App.  651,  69 
S.  W.  125;  Broadway  v.  San  Antonio,  etc., 
24  Tex.  Civ.  App.  603,  00  S.  W.  270;  RaU- 
way  Co.  V.  Paber,  77  Tex.  164,  8  S.  W.  64; 
Patton  V.  Railway  Co.,  179  U.  S.  658,  21  Sup. 
Ct  275,  45  li.  Ed.  364 ;  3  Ency.  of  Ev.  70 ; 
14  Id.  76,  99. 

We  desire  to  comment  upon  the  brief  filed 
herein  by  appellant  It  is  framed  in  utter 
disregard  of  the  rules  which  have  been  pro- 
mulgated by  the  Supreme  Court  respecting 
the  manner  and  form  of  briefing.  Appel- 
lants counsel  have  evidently  preferred  to 
brief  the  case  according  to  their  own  idea  of 
a  proper  method  of  briefing  rather  than  with 


regard  to  the  rules  which  it  was  Int^ided 
they  should  observe.  Violations  of  this  char- 
acter do  not  commend  themselves  to  this 
court  where  counsel  knew  the  rules,  and  in 
the  instant  case  no  indulgence  of  ignorance 
or  inexperience  can  be  indulged  in,  and  the 
violation  can  be  explained  upon  no  other 
theory  except  that  the  rules  have  been  de- 
liberately disregarded.  Such  disregard  Is 
inexcusable,  and  in  the  instant  case  is  tol- 
erated only  because  the  appeal  did  not  origi- 
nate in  this  district,  but  came  to  this  court 
upon  transfer,  and  because  the  various  trial 
and  appellate  courts  have  so  long  permitted 
practically  all  of  their  rules  to  be  violated 
and  disregarded  at  will  that  the  bar,  perhaps, 
can  scarcely  be  blamed  for  regarding  them 
as  dead  letters,  to  be  observed  or  not  as  they 
chose. 
Reversed  and  remanded 


DAVIS  et  aL  v.  CONK. 

(Ooort  of  Civil  Appeala  of  Texas.    Texarkana. 
Nov.   26,  1913.     Rehearing  De- 
nied  Dec.    4,    1913.) 

1.  Loos  AND  LoooaRa  ({  3*)  — Saisb  of 
Stakdiho  Timbeb— DisTinoTiON  Beiwebn 

RXALTT  AND  PeBSORALTT. 

Where  it  is  contemplated  by  a  conveyance 
of  growing  trees  that  the  purchaser  shall  have 
some  beneficial  ase  of  the  land  in  connection 
with  the  trees,  which  shall  remain  on  the  land 
and  receive  their  sastenanoe  therefrom,  the  sale 
is  of  an  interest  in  land,  and  carries  the  right 
to  the  nae  of  the  land  for  the  sustenance  of 
the  trees  and  of  entering  thereon  to  enjoy  the 
interest  conveyed. 

[Ed.  Note. — ^For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {{  6-12;    Dec:  Dig.  {  3.*] 

2.  LOOB     AND     LOOOINS     (|     3*)  —  SaI.ES     OF 

STAiTDina  TiiiBB»— DisriNonon  Between 

Realty  and  PEBaoNAurv. 

Where,  in  conveying  growing  trees,  a  sev- 
erance and  taldnc  away  from  the  land  is  con- 
templated, the  sale  is  of  an  interest  in  chattels 
only,  and  the  right  of  removal  most  be  exer- 
cised within  the  time  agreed. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
LoggUig,  Cent  Dig.  ft  6-12 ;   Dec.  Dig.  {  3.*] 

S.  Loos  AND  LOQOiNo  (t  8*)  — Saixb  of 
Standing  Tihbbb— Dibtinotion  Between 
RxAi.Tr  AND  Pebsonaltt. 

A  sale  of  growing  trees  with  the  privilege 
of  removing  them  within  five  years,  or  after 
that  time  if  an  annual  rental  shall  be  paid,  op- 
erates as  a  sale  of  chattels  rather  than  of  an 
interest  in  realty. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §{  6-12;   Dec.  Dig.  t  3.*] 

4.  Contbacts  ({  10*)— Looa  and  LooaiNo  (i 
3*)—MuTUAMTT— Sales  of  Standinq  Tim- 
bbbt-Constbtjction. 

A  stipnlation,  in  a  conveyance  of  all  trees 
of  12  inches  or  greater  diameter  growing  on 
certain  land,  that  the  agreed  time  for  removing 
them  may  be  extended  as  long  as  the  buyer 
"may  want"  upon  payment  of  certain  rental, 
is  not  unilateral  and  void,  but  is  to  be  constru- 
ed as  meaning  that  the  time  may  be  extended 
for  as  long  as  needed. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  21-40;  Dec.  Dig.  J  10;*  Logs 
and  Logging,  Cent  Dig.  Sf  6-12;  Dec.  Dig.  | 
8.*J 
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5.  Logs  and  Loooino  (|  8*)  — Sales  of 
Standing  TncBKB^ONSTBXTcnoN  of  Con- 

TEACT. 

Under  a  conveyance  of  growing  trees  with 
the  right  of  removing  them  within  five  yearg,  or 
^hereafter  if  an  annual  rental  should  be  paid, 
the  buyer  had  the  right  to  turpentine  the  trees 
while  standing,  where  he  proceeded,  with  dili- 
gence, to  remove  them  in  accordance  with  the 
contract,  and  no  damage  was  done  the  soil  be- 
yond that  necessarily  incident  to  turpentining 
the  trees. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  6-12 ;   Dec.  Dig.  $  3.*] 

6.  Logs  and  Loooino  (§  3*)— Sale  of  Tim- 
BEft-TuEPENTiNiNG— Injury— Pebsons  Li- 
able. 

Where  the  buyer  of  all  trees  of  12  inches 
or  greater  diameter  growing  on  certain  land 
sold  the  right  of  turpentining  such  trees,  he 
was  not  liable  in  damages  because  those  tur- 
pentining the  trees  destroyed  trees  under  12 
inches  diameter,  since  that  was  a  trespass  with 
which  he  had  nothing  to  do. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;    Dec  Dig.  {  3.*] 

Appeal  from  District  Court,  Jasper  Coun- 
ty;  W.  B.  Powell,  Judge. 

Action  by  J.  R.  Davis  and  another  against 
R.  C.  Conn.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.     Affirmed. 

By  their  petition  the  appellants  claim  to 
be  the  owners  of  three  several  tracts  of 
land,  and  allege  tbat  appellee  in  February, 
1911,  wrongfully  and  without  right  entered 
upon  the  land  and  turpentined  the  pine 
trees,  and  in  so  doing  injured  tbe  soli  and 
the  grasses  and  a  number  of  tbe  trees,  ^nd 
then  later  did  remove  from  the  land  a  large 
quantity  of  the  pine  timber  growing  there- 
on. Appellee  answered  by  denial  and  not 
guilty,  and  specially  that  by  conveyance  In 
writing  be  purchased  all  pine  timber  12 
inches  in  diameter  and  upwards  from  ai)- 
pellants,  and  that  the  extensions  of  time 
authorized  by  the  conveyance  had  been  com- 
plied with  according  to  the  terms.  By  a 
cross-bill  of  api^ellee  Bosemond  &  Day,  as 
partners,  were  made  parties  defendant,  and 
Judgment  asked  by  appellee  over  and  against 
such  partnership  in  the  event  any  Judgment 
should  be  rendered  against  appellee  for  their 
alleged  trespa,ss.  A  trial  was  had  to  tbe 
court  without  a  Jury,  and  there  was  a  Judg- 
ment for  appellee  and  against  appellants. 

The  evidence  shows  that  appellants  were 
the  owners  of  the  lands  described  in  the 
petition,  and  that  on  January  9,  1906,  by 
deed  they  sold  and  conveyed  the  pine  tim- 
ber on  the  land  above  12  inches  in  diameter. 
The  cash  consideration  recited  in  the  deed 
was  actually  paid,  and  at  the  time  the  note 
mentioned  in  the  deed  was  due  it  was  fully 
paid.  On  August  26,  1907,  appellee  Conn 
leased  in  writing  to  Rosemond  &  Day  tbe 
timber  conveyed  by  the  deed  of  appellants 
to  him,  for  turpentine  and  resin  purposes; 
Rosemond  &  Day  agreeing  to  pay  appellee 
therefor  the  sum  of  $8,000.  Rosemond  & 
Day  both  began  and  ceased  their  operations 
on  tbe  timber  for  turpentine  during  and  be- 


fore the  expiration  of  fire  years  from  the 
date  of  Conn's  deed  from  appellants.  Tur- 
pentine of  considerable  value  was  taken 
from  the  trees.  In  turpentining  the  trees 
exclusive  use  of  the  land  was  not  made, 
and  there  was  only  such  use  of  the  land  as 
was  Incident  and  necessary  to  tlie  remov- 
ing of  turpentine  from  tbe  land,  and  no  in- 
Jury  was  done  to  the  solL  Just  before  the 
expiration  of  five  years  from  January  9, 
1906,  appellee  Conn  tendered  to  appellants 
tbe  amount  of  the  yearly  rental  provided 
for  In  the  deed,  which  was  refused  by  ap- 
pellants, and  during  the  sixth  year  from 
January  9,  1906,  began  to  remove  trees  from 
the  lands.  At  the  end  of  the  sixth  year  ap- 
pellee had  not  finished  the  removal  of  the 
trees  and  tendered  appellants ,  the  yearly 
rental  provided  in  the  deed,  which  was  re- 
fused by  appellants,  and  continued  to  re- 
move trees  from  the  land.  At  tiie  time  ot 
the  trial  about  two-thirds  or  three-fourths 
of  the  trees  bad-  been  removed  from  tbe 
land  by  appellee  or  bis  vendees,  Simmons 
Bros.,  and  the  only  trees  removed  were  ot 
the  specification  and  kind  described  in  the 
deed.  The  deed  made  and  delivered  by  ap- 
pellants to  appellee,  after  omitting  formal 
parts  and  description,  reads  as  follows: 
"For  and  In  consideration  of  the  sum  of  $6,- 
700.00  to  us  in  hand  paid  and  secured  to  be 
paid  by  R.  C.  Conn,  as  foUows:  $3,700.00 
cash  and  one  promissory  note  for  $3,000.00 
due  in  two  years  from  the  10th  day  of  Jan- 
uary, A.  D.  1906,  with  8  per  cent  interest, 
have  granted,  sold  and  conveyed,  and  by 
these  presents  do  sell,  grant  and  convey  un- 
to the  said  R.  C.  Conn,  of  the  county  of 
Jasper  and  state  of  Texas,  all  pine  timber 
from  12  Inches  and  up,  now  standing,  lying 
or  growing  on  three  certain  tracts  or  par- 
cels of  land  now  lying  and  being  situated  in 
Jasper  county,  Texas,  and  about  15  miles 
south  of  Jasper,  and  described  as  follows: 
(We  here  omit  the  description.)  To  have 
and  to  hold  the  above-described  timber  with 
all  and  singular  the  rights  and  privileges 
to  enter  upon  said  land  with  teams,  tools 
and  men  to  cut  and  remove  said  timber  off 
of  said  land,  with  this  exception,  that  the 
said  R.  C.  Conn  or  his  successors  is  not  to 
enter  into  my  present  inclosures,  and  we 
hereby  give  R.  C.  Conn  five  years  to  cut  and 
remove  the  said  timber  off  tbe  said  land, 
beginning  tbe  19th  day  of  January,  A.  D. 
1906,  and  end  the  19th  day  of  January,  A. 
D.  1911,  and  should  the  said  R.  C.  Conn  fail 
to  cut  the  timber  In  the  period  of  time  or 
five  years,  we  do  hereby  agree  to  extend 
tbe  time  for  as  long  as  the  said  R.  C.  Conn 
may  want,  provided  the  said  R.  C.  Conn  and 
his  successors  shall  pay  unto  us  two  hun- 
dred and  thirty-six  dollars  ($236.00)  per  an- 
num each  year  that  he  may  hold  the  timber 
and  the  said  land,  but  it  is  understood  and 
agreed  that  when  all  tbe  said  timber  is  cut 
and  removed  off  of  said  land  from  12  in. 
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dla.  measuring  18  Ins.  tiom  the  ground  and 
upward,  this  deed  shall  become  null  and 
void.  We  do  hereby  reserve  aU  timber  un- 
der 12  ins.  at  the  time  it  is  cut  off  of  said 
land.  To  have  and  to  hold  the  above-de- 
scribed timber  and  right  of  way  through 
said  land  thereunto  in  any  wise  belonging 
unto  the  said  R.  G.  Conn,  his  heirs  and  as- 
signs, and  we  do  hereby  bind  ourselves,  our 
executors  and  administrators  to  warrant 
and  forever  defend  all  and  singular  the  said 
premises  unto  the  said  R.  C.  Conn,  his  heirs 
and  assigns  against  every  person  whomso- 
ever lawfully  claiming  or  to  claim  the  same 
or  any  part  thereof.  But  It  is  expressly 
agreed  and  stipulated  that  the  vendor's  lien 
Is  retained  against  the  above-described  prop- 
erty until  the  above-described  note  and  all 
interest  thereon  are  fully  paid  according 
to  its  face  and  tenor  effect  in  reading  when 
this  deed  shall  become  absolute.  Witness 
our  hands,  •  •  •  Texas,  this  9th  day 
of  January,  A.  D.  1906."  (Here  signed,  ac- 
knowledged, and  also  recorded.) 

The  court  made  findings  of  fact,  and,  as 
here  material,  these  were:  (1)  That  appel- 
lee had  in  fact  nothing  to  do  with  the 
turpentining  of  the  trees,  but  merely  sold 
Hosemond  &  Day  his  right  thereto  by  rea- 
son of  the  sale  and  conveyance  from  appel- 
lants; (2)  that  no  material  injury  was  done 
to  the  land  or  the  grass  by  turpentining  the 
timber  thereon;  and  (S)  that  appellee, 
through  his  vendees,  had  cut  and  removed 
from  the  land  during  the  sixth  and  seventh 
years  after  the  date  of  the  deed  from  ap- 
pellants about  two-thirds  of  the  pine  timber 
growing  on  the  land,  after  tendering  each 
year  the  rental  value  provided  In  the  deed, 
which  each  time  was  refused  by  appellants. 
The  rental  value  of  the  sixth  and  seventh 
years  were  tendered  in  court.  On  the  facts 
of  the  case  the  court  concluded  appellee  had 
purchased  the  absolute  right  of  the  trees 
and  could  convey  the  right  to  turpentine 
the  trees,  and  was  not  liable  for  the  value 
of  the  timber  removed,  and,  there  being  no 
damage  done  to  the  soil.  Judgment  should 
be  for  the  appellee. 

Holland  ft  Holland,  of  Orange,  and  Boi 
Blahe,  of  Jasper,  for  appellants.  Smith  & 
Blackshear,  of  Jasper,  and  J.  B.  Warren, 
of  Houston,  tor  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above.) 
[1,2]  The  principal  questions  made  on  the 
appeal  are  founded  on  the  several  assign- 
ments of  error,  which  may  here  be  disposed 
of  together,  that  challenge  the  conclusions 
of  law  made  by  the  court  that  appellee  was 
not  owing  appellants  in  damages  for  the 
value:  (1)  Of  the  trees  cut  and  removed 
from  the  land;  or  (2)  for  the  turpentine 
taken  from  the  trees ;  or  (3)  for  the  rental 
value  of  the  land  during  the  time  the  trees 
were  being  turpentined.  The  questions  made 
are  predicated,  of  course,  upon  the  estab- 
lished facts  as  found  and  considered  by  the 


trial  court  In  order  to  detennlne  the  rights 
of  the  iMrties  in  respect  to  the  questions,  it 
is  required  that  the  timber  deed  from  appel- 
lants to  appellee  be  construed  and  given  legal 
effect.  There  are  quite  a  number  of  general- 
ly reported  cases  dealing  with  the  sale  of 
growing  trees  upon  the  principal  qnestion 
of  whether  such  sale  operated  to  pass  an  in- 
terest In  land  or  to  be  a  sale  of  chattels  only. 
By  one  line  of  the  cases  the  question  is  an- 
swered that  according  to  the  facts  therein 
the  sale  of  growing  trees  operates  to  be  a  sale 
of  an  interest  in  land.  By  the  other  line  of 
cases  a  sale  of  growing  trees  is  held  under 
the  facts  therein  to  be  a  sale  of  chattels  only. 
And  the  reasons  and  principles  determining 
the  mling  in  such  cases  upon  the  effect  that 
should  be  ascribed  to  the  sale  could  well  be 
considered  as  furnishing  a  criterion  to  deter- 
mine the  effect  to  be  given  the  sale  in  this 
case.  A  number  of  the  cases  rather  turn  on 
the  point  that  in  them  the  agreement  of  the 
parties  was  not  made  with  a  view  to  the 
removal  and  severance  of  the  trees  from 
the  soil,  but  their  remaining  thereon;  and 
standing  trees  being  legally  regarded  as  part 
and  parcel  of  the  land  in  which  they  are 
rooted  and  from  which  they  draw  their  sup- 
port, therefore,  in  that  sense,  the  sale  passed 
an  interest  to  real  estate.  And  the  reason 
for  the  holding  in  a  number  of  cases  that  a 
sale  of  growing  trees  is  a  sale  of  chattels 
only  Is  that  In  the  contemplation  and  agree- 
ment of  the  parties  in  such  particular  cases 
the  sale  was  made  in  prospect  of  the  sever- 
ance and  removal  of  the  trees  from  the  land, 
and  not  to  remain  on  the  land,  and  therefore 
the  sale  was  intended  and  operated  to  be  a 
sale  as  chattels  only.  It  is  quite  unneces- 
sary to  dte  these  numerous  cases.  And 
if  the  distinction  made  in  the  casea  is  to  be 
observed  as  a  property  rule,  the  two  doc- 
trines are  announced  that  in  a  sale  of  trees 
growing  upon  land  where  in  the  particular 
case  (1)  it  is  contemplated  by  the  conveyance 
that  the  vendee  is  to  have  some  beneficial 
use  of  the  land  in  connection  with  the  trees 
and  that  the  trees  shall  remain  thereon  so  as 
to  receive  profit  and  growth  from  the  grow- 
ing surface  of  the  laud,  the  sale  operates  as  a 
sale  of  an  Interest  in  land ;  and  (2)  where  it 
is  contemplated  and  intended  by  the  convey- 
ance that  there  shall  be  a  severance  and  tak- 
ing away  of  the  growing  trees  from  the  land, 
such  sale  must  be  regarded  and  operates  to 
be  a  sale  as  of  chattels  only.  It  is  quite  well 
settled  by  the  cases  that  growing  trees  may 
by  the  agreement  of  the  parties  be  severed. 
In  contemplation  of  law,  from  the  land,  and 
be  dealt  with  in  the  contract  as  personalty 
removable  immediately  or  timely  without  an 
actual  severance  at  the  time.  In  this  state 
the  two  rules  above  stated  have  been  an- 
nounced and  followed.  The  first  rule  is  ap- 
plied In  the  case  of  Lodwick  Lbr.  Co.  v.  Tay- 
lor, 1(X)  Tex.  270,  98  S.  W.  238,  123  Am.  St. 
Kep.  803.  The  second  rule  is  applied  in  the 
cases  of  Beauchamp  t.  Williams,  115  S.  W. 
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130;  Development  Oo.  ▼.  Lumber  Co.,  tSd 
S.  W.  1015;  Garter  y.  Clark  &  Boyce  Lbr. 
Co.,  149  S.  W.  278;  Lumber  Co.  v.  McWhor- 
ter,  156  S.  W.  1153 ;  Lancaster  v.  Both,  156 
S.  W.  597.  From  the  Taylor  Case,  snpra, 
firstly  referred  to,  flows  the  rule  tbat,  an  in- 
terest in  tbe  nature  of  realty  being  conveyed, 
there  goes  with  the  title  to  the  timber  the 
right  to  the  use  of  the  soil  for  its  sustenance 
and  of  entry  upon  the  land  for  its  enjoyment 
And  from  the  cases  immediately  above,  sec- 
ondly mentioned,  flows  the  rule  that  the 
trees  being  conveyed  in  the  nature  of  per- 
sonalty in  prospect  of  severance  and  removal 
within  a  reasonable  time  or 'agreed  time,  the 
extent  and  duration  of  the  grant  is  limited  to 
and  the  right  determined  at  the  end  of  the 
agreed  time. 

[3]  Bearing  in  mind  the  principle  and  rules 
stated,  the  deed  in  this  case  is  to  be  referred 
to  in  order  to  see  the  rights  it  conveys  and 
effect  of  the  rights.  It  appears  therefrom 
that  appellants  purported  to  and  did  con- 
vey to  appellee,  for  the  consideration  therein 
stated,  "all  pine  timber  from  12  inches  and 
up  now  standing  or  growing"  on  the  land  de- 
scribed. And  appellee  was  "to  have  and  to 
bold  the  above-descrlt>ed  timber,  with  all 
and  singular  the  rights  and  privileges  to  en- 
ter upon  the  said  lands  with  teams,  tools 
and  men  to  cut  and  remove  said  timber  off 
of  said  land,  with  this  exception,  that  the 
said  R.  C.  Conn  or  his  successors  Is  not  to 
enter  into  my  present  indosures,  and  we 
hereby  give  R.  C.  Conn  flve  years  to  cut  and 
remove  the  said  timber  off  the  said  land, 
beginning  the  10th  day  of  January,  A.  D. 
1906,  and  end  the  19th  day  of  January,  A. 
D.  1911,  and  should  the  said  R.  C.  Conn  &U 
to  cut  the  timber  In  the  period  of  time  or  flve 
years,  we  do  hereby  agree  to  extend  the  time 
for  as  long  as  the  said  R.  C.  Conn  may  want, 
provided  the  said  R.  C.  Conn  and  hia  succes- 
sors shall  pay  unto  us  two  htmdred  and  thir- 
ty-six dollars  ($236.00)  per  annum  each  year 
that  he  may  hold  the  timber  and  the  said 
land."  According  to  the  language  of  the 
parties,  as  seen,  there  is  stipulated  and 
agreed  that  a  severance  and  removal  of  the 
growing  trees  shall  be,  flrst,  within  flve  years 
from  the  date  of  the  deed;  and  falling  to 
sever  and  remove  the  trees  within  that  time, 
then  within  an  extended  period  thereafter, 
upon  payment  of  a  rental  for  their  occupy- 
ing the  land  during  such  extended  period. 
Thus  there  is  made  to  plainly  appear  a  sale 
made  by  the  parties  with  the  view  and  In- 
tention to  the  severance  and  removal  of  the 
trees  from  the  land  within  a  stipulated  time. 
And  so  there  is  present  in  the  sale  all  ele- 
ments within  the  principle  governing  the  ef- 
fect given  such  conveyances  of  growing  trees 
as  a  sale  of  chattels  only.  Concluding,  as  we 
do,  that  the  result  of  the  deed,  construed  as 
a  whole,  evidences  the  intention  and  agree- 
ment to  pass  the  trees  as  chattels  only,  "with 
all  and  singular  the  rights  and  privileges  to 
enter  upon  said  land  with  teams,  tools  and 


men  to  cat  and  remove  said  timber  off  of 
said  land,"  then  the  rule  in  such  cases  would 
be  applicable  that  the  extent  and  duration  of 
the  grant  is  limited  to  and  the  right  deter- 
mined at  the  end  of  the  agreed  tim& 

[4]  Recurring  to  the  «tipuIation  In  the 
deed,  in  order  to  determine  the  time  limit 
for  severance  and  removal  of  the  trees  from 
the  land,  it  appears  that  after  flve  years 
from  the  date  of  the  deed,  which  time  in  this 
case  had  actually  expired,  appellee,  upon 
paying  a  stipulated  sum,  should  have  exten- 
sion of  as  much  time  more  in  which  to  sever 
and  remove  the  trees  as  he  "may  want." 
Appellants  contend  that  this  latter  stipula- 
tion is  unilateral  and  void.  We  think,  how- 
ever, that  the  word  "want"  should  be  con- 
strued in  the  sense  and  meaning  of  "need," 
and  that  the  language  of  the  entire  stipula- 
tion was  intended  by  the  parties  to  express 
the  agreement  that  appellee  should  on  pay- 
ing the  rental  have  the  time  needed  to  sever 
and  remove  the  trees  from  the  land.  This 
construction  makes  consistent  and  harmonizes 
the  further  provision  of  the  deed,  "But  it  Is 
understood  and  agreed  that  when  all  the  said 
timber  is  cut  and  removed  off  of  said  land 
from  12  In.  dla.  measuring  18  Ins.  from  the 
ground  and  upward,  this  deed  shall  become 
null  and  void." 

[S]  Kow  it  is  conclusive,  as  found  by  the 
court,  that  appellee  tendered  the  rental  with- 
in the  time  of  six  and  seven  years  from  the 
date  of  the  deed,  and.  was  proceeding  in  dili- 
gence during  that  time  to  cut  and  remove 
the  trees.  And  it  is  not  questioned  by  ap- 
pellants that  the  time  was  not  proper  and 
such  as  was  reasonably  required  to  remove 
the  trees  if  the  stipulation  was  not  void. 
It  follows  therefore  that  appellee  was  not 
cutting  and  removing  the  trees  in  violation 
of  his  contract.  And  consequenUy  appellee, 
under  his  conveyance  and  under  the  facts, 
had  the  right  to  the  enjoyment  of  his  prop- 
erty to  the  extent  of  turpentining  the  trees 
and  using  such  products  and  cutting  and  re- 
moving the  timber,  and  the  trial  court  cor- 
rectiy  so  held.  And  in  view,  of  the  flnding 
of  fact  by  the  trial  court  that  no  damage 
was  done  to  the  soil,  or  use  made  of  the 
soil  beyond  what  was  necessary  and  usually 
incident  to  turpentining  trees,  the  ruling  of 
the  court  denying  appellants  any  damages  or 
rental  value  therefor  was  correct  This  rul- 
ing overrules  and  disposes  of  all  the  assign- 
ments except  the  fourth. 

[6]  The  fourth  assignment  challenges  the 
conclusion  of  fact  made  by  the  court  that 
appellee  had  nothing  to  do  with  the  turpen- 
tining of  the  trees  on  the  land,  but  merely 
sold  Rosemond  &  Day  his  right  thereto  by 
reason  of  the  conveyance  and  sale  he  had  from 
appellants.  The  flnding  is  supported  by  the 
evidence,  and  the  assigmnent  is  overruled. 
The  contract  of  appellee  with  Rosemond  ft 
Day  by  its  terms  leased  to  them  for  turpen- 
tine and  resin  purposes  only  all  the  standlufr 
and  growing  pine  timber  which  measured  12 
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indies  in  diameter  18  incIieB  from  tbe  ground, 
as  passed  by  api>ellant8  to  appellee ;  and'  ap- 
pellee bad  notbing  to  do  wltb  tbe  turpen- 
tining of  tbe  trees.  It  is  tme  Bosemond  & 
Day  in  violation  of  tbe  contract  destroyed 
in  turpentining  192  trees  under  tbe  dimen- 
sions, but  it  was  a  trespass.  In  tbe  facts,  for 
wblch  Bosemond  &  Day  were  liable.  And 
appeUantB  did  not  sue  Bosemond  &  Day. 
Tbe  Judgment  is  afllrmed. 


BBBVES  T.  WHITB. 

(Court  of  CSvU  Appeals  of  Texas.    Austin. 

Nov.  19,  19ia) 

L  COOTIS    (i    189*)— C!0UNTT    OOOBT— JUBM- 

DionoR— Ahoxtitt  is  Cortbovebst. 

In  an  action  in  tbe  county  court  between 
former  partners,  wbere  defendant  by  counter- 
claim sought  to  recover  the  epecific  sum  of  $999 
alleged  to  have  been  received  by  the  plaintiff, 
who  refused  payment  thereof,  the  court  was 
not  called  upon  to  adjudicate  a  partnenUp 
transaction  of  double  that  amount,  so  as  to  ex- 
ceed the  Jurisdiction  of  tbe  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  413-426.  428-436,  443,  466,  468,  465; 
Dec.  Dig.  1 160.*] 

2.  PlXADIKO     d     880*)  — PiLBTI0T7I.ABS— BX- 

Tin  fact  that  plaintifC  was  in  possession 
of  the  account  boolcs  and  would  not  permit  de- 
fendant his  former  partner,  to  inspect  them 
afforded  a  snflBcient  excuse  for  not  particularly 
itonicing  the  amount  alleged  by  counterclaim 
to  be  due  to  defendant 

[E!d.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  996-1002 ;   Dec.  Dig.  t  880.*] 

3.  Skt-Omt  ahd  Cottntbbclaim  d  8*)— Cow- 
BiBTTcnoN  or  Statute. 

Bev.  Civ.  St  1911,  art  1326,  providing 
that,  in  any  suit  brought  for  the  recovery  of 
any  debt  due  by  judgment  hill,  or  otherwise, 
tlie  defendant  may  counterclaim  against  the 
plaintiff,  was  enacted  to  avoid  a  multiplicity 
of  auits  and  should  be  liberally  construed. 

[B}d.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {  3 ;   Dec.  Dig.  g  3.*] 

4.  SKT-OIV    AMD    COTmXBBOI^UlC     (i    29*)  — 

CiiAiic  upoif  ToBT— Statute. 

Under  Bev.  Civ.  St  1911,  art  1329,  pro- 
viding ttiat  where  suit  is  founded  on  a  certain 
demand,  defendant  cannot  set  off  unliquidated 
or  uncertain  damages  founded  on  a  tort  or 
breach  of  covenant  defendant,  in  an  action  by 
his  former  partner  on  a  note,  might  set  off  a 
debt  due  from  the  plaintiff. 

[Eld.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {|  47,  48;   Dec  Dig. 
S  28.*J 
6.  Pabtrbbshif   (I   108*)— Action   bxtwxeit 

Pabtnebs. 

Tbe  rule  that  one  partner  cannot  sue  an- 
other except  for  dissolution  of  the  copartner- 
ship and  for  a  general  accounting  has  no  ap- 
plication to  a  suit  between  former  partners 
after  dissolution  by  consent 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  U  157-168, 160. 162-166;  Dec.  Dig. 
t  108.*] 

6.  Sbt-Oit  ahd  Oouhtebcuiih  (J  44*)— Sub- 
jeoi-Matixb— Joint  ob  Sepabate  Debt. 
The  rule  that  set-offs  or  counterclaims 
must  be  due  in  the  same  right  and  that  a  sep- 
arate debt  cannot  l>e  set  off  by  a  joint  debt 
does  not  prevent  the  setting  off  of  a  separate 


individual  debt  from  one  vt  two  partners  to  tb« 
other. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {{  82-96.  98,  99; 
Dec  Dig.  {  44,*] 

7.  Set-Off  and  Countebclaix  (f  83*)— SUB- 

ject-Matteb. 

Where  plaintiff  was  individually  Indebted 
to  defendant  upon  any  claim  not  founded  upon 
a  tort  or  breach  of  covenant  defendant  migbt 
set  off  such  debt  against  his  individual  indebt- 
edness to  the  plaintiff  founded  on  a  note,  and 
it  was  immaterial  that  defendant's  demand 
arose  out  of  former  partnership  transactions. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  U  1,  32,  64,  55 ;  Dec 
Dig.  i  33.*] 

&  Action   d  25*)— Equttabix  and  Lboal 
Demands. 

The  distinction  that  except  where  other- 
wise provided  by  statute,  an  equitable  demand 
cannot  he  pleaded  in  a  court  of  law  in  set-off 
against  a  legal  demand  has  been  abolished  in 
this  state. 

^[Ed.  Note.— For  other  cases,  see  Actions. 
Cent  Dig.  jl  124-146,  147-149,  168,  166-169, 
313;   Dec  Dig.  {  25.*] 

Appeal  from  Falls  County  Court;  W.  B. 
Hunnicutt,  Judge. 

Action  by  G.  F.  White  against  G.  P.  Beeves. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beversed  and  remanded. 

J.  H.  Anderson,  of  Marlln,  for  appellant 
Tom  Oonnally,  of  Marlln,  for  aitpellee. 

JENKINS,  J.  AppeUee  brought  this  suit 
to  recover  of  appellant  a  balance  alleged  to 
be  due  on  a  promissory  note  for  |800,  exe- 
cuted by  appellant  In  favor  of  appellee 
December  6,  1907.  Appellant,  by  a  verified 
plea,  alleged  that  he  and  appellee  on  April 
26,  1909,  entered  Into  a  copartnersblp  for  tbe 
purpose  of  buying  and  selling  cattle,  setting 
out  tbe  terms  of  said  copartnership,  among 
which  was  that  tbe  profits  of  said  business 
were  to  be  shared  equally;  tbat  each  party 
compiled-  with  the  terms  of  said  copartner- 
sblp, and  tbat  tbe  same  was  dissolved  by 
mutual  consent  on  March  11,  1911;  tbat  ap- 
pellant's part  of  tbe  profits  in  said  business 
was  $999,  which  was  In  tbe  bands  of  appel- 
lee, who  refused  to  pay  tbe  same  over  to  ap- 
pellant or  to  credit  tbe  same  on  the  note  sued 
on ;  tbat  it  was  specially  agreed  that  appel- 
lant's part  of  tbe  profits  In  said  bnslnees 
should  be  applied  to  tbe  liquidation  of  said 
note,  but  that  appellee  had  failed  and  re- 
fused so  to  do,  .except  for  the  sum  of  $350.96, 
credited  on  said  note. 

Appellant  alleged  tbat  tbe  books  and  ac- 
counts of  said  copartnership  were  in  the 
bands  of  appellee,  for  which  reason  be  could 
not  more  particularly  set  out  tbe  items  of 
profit  due  him.  He  prayed  that  appellee  be 
required  to  produce  in  court  said  books  and 
accounts;  tbat  tbe  amount  due  him  l>e  ap- 
plied first  as  a  set-off  against  the  amount 
due  on  tbe  note  sued  on,  and  tbat  be  have 
judgment  over  for  tbe  balance.  Appellee  ex- 
cepted to  said  answer  because:    (a)  It  ap- 


•For  otbar  eases  see  sun*  topte  and  section  NCHBBIII  in  Dec.  Dig.  A  Am.  Dig.  Kay-No.  Ssrlv  A  Rsp'r  IndaxM 
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peared  tbat  tbe  unoniit  pleaded  In  set-off 
was  beyond  the  Juilsdlctlon  of  tbe  coanty 
conrt;  (b)  tbe  Items  of  profit  were  not  plead- 
ed with  sufficient  certainty;  and  (c)  it  ap- 
peared that  the  matters  pleaded  arose  out  of 
a  partnership  transaction  and  were  not 
proper  items  of  set-ofF  against  a  suit  upon  a 
note.  These  exceptions  were  sustained,  and 
the  action  of  the  court  is  before  us  for  re- 
view. 

[1]  1.  As  to  the  amount  in  controversy  it 
is  the  contention  of  appellee  that,  Inasmuch 
as  appellant  alleges  that  his  share  of  the 
profits  were  $999,  the  court  is  called  upon  to 
adjudicate  a  partnership  transaction  of  dou- 
ble that  amount  It  is  immaterial  what 
was  the  amount  of  the  copartnership  trans- 
actions. Appellant  is  not  suing  for  a  disso- 
lution and  settlement  of  a  copartnership  but 
for  a  specific  sum,  to  wtt,  $999,  which  he 
alleges  appellee  has  received  and  refuses  to 
pay  over  to  him. 

[2]  2.  Appellant  gives  a  sufficient  excuse 
for  not  more  particularly  itemizing  the 
amounts  alleged  to  be  due  him,  viz.,  that  ap- 
pellee is  in  possession  of  the  account  books 
and  wUl  not  permit  him  to  inspect  them. 

[3,4]  3.  The  common-law  doctrine  as  to 
set-off  has  been  modified  by  our  statute, 
which  reads  as  follows:  "Whenever  any  suit 
shall  be  brought  for  the  recovery  of  any 
debt  due  by  Judgment,  bond,  bill,  or  other- 
wise, the  defendant  shall  be  permitted  to 
plead  therein  any  counterclaim  which  he 
may  have  against  the  plalntifT,  subject  to 
such  limitations  as  may  be  prescribed  by 
law."  B.  S.  art  1325.  The  object  of  this 
statute  is  to  avoid  a  multiplicity  of  suits  and 
It  should  be  liberally  construed.  The  only 
limitations  prescribed  by  law  ate  found  in 
article  1329,  E.  S.,  which  reads:  "If  the 
plaintiff's  cause  of  action  be  a  claim  for  un- 
liquidated or  uncertain  damages,  founded  on 
a  tort  or  breach  of  covenant  the  defendant 
shall  not  be  permitted  to  set  off  any  debt  due 
him  by  the  plaintiff;  and,  if  the  suit  be 
founded  on  a  certain  demand,  the  defendant 
shall  not  be  permitted  to  set  off  unliquidated 
or  uncertain  damages  founded  on  a  tort  or 
breach  of  covenant  on  the  part  of  the  plain- 
tiff." 

In  this  case  theplaintift's  suit  la  founded 
on  a  certain  demand,  to  wit  &  note ;  but  de- 
fendant's demand  is  not  founded  on  a  tort  or 
breach  of  covenant  Appellant  alleges  that 
tbe  terms  of  the  copartnership  were  com- 
plied with  by  both  parties;  and  the  fact  that 
appellee  refuses  to  pay  over  to  appellant  his 
portion  of  the  profits  is  no  more  a  tort  or 
breach  of  covenant  than  would  be  the  re- 
fusal to  repay  money  which  had  been  loaned 
to  appellee  by  appellant 

[(]  4.  ESxpressIons  found  in  the  text-books 
and  decisions,  to  the  effect  that  one  partner 
cannot  sue  another,  excei>t  for  dissolution  of 


tlie  copartnerfBbip  and  for  a  general  account- 
ing, have  no  application  to  the  Instant  case. 
Appellant  and  appellee  are  not  partners. 
The  copartnership  formerly  existing  between 
them  is  alleged  to  have  been  dissolved  by 
mutual  consent  prior  to  the  institution  of 
this  suit 

5.  In  many  cases  It  has  been  held  that  a 
debt  arising  from  a  pre-existing  partnership- 
cannot  be  set  off  against  an  individual  claim 
of  one  of  the  former  partners  against  an- 
other. But  these  were  cases  in  which  ther» 
were  more  than  two  partners;  and,  there 
having  been  no  final  settlement  of  the  part- 
nership affairs,  the  debt  is  not  due  to  the 
partner  who  is  sued  in  his  individual  right 
but  Jointly  to  him  and  the  other  partner  or 
partners. 

[6]  It  is  a  well-established  principle  that 
set-offs  or  counterclaims  must  be  due  in  th& 
same  right,  and  that  a  separate  debt  cannot 
be  set  off  by  a  Joint  one  Allbright  v.  Aid- 
rich,  2  Tex.  166;  Hamilton  v.  Van  Hook,  26 
Tex.  306.  Our  statute  does  not  modify  this 
principle:  Greathouse  v.  Greathouse,  60  Tex. 
598.  But  in  the  instant  case,  there  having 
been  but  two  partners,  if  appellee  has  re- 
fused to  pay  over  to  appellant  as  alleged, 
the  half  of  the  partnership  profits  due  ap- 
pellant be  is  indebted  to  appellant  individ- 
ually to  the  amount  so  withheld. 

[7]  6.  If  appellee  is  IndlvlduaUy  indebted 
to  appellant  or  is  liable  to  him  individually 
upon  any  claim  not  founded  on  a  tort  or 
breach  of  covenant  the  appellant  may  set 
off  tbe  same  against  any  individual  indebted- 
ness due  to  appellee  founded  on  a  certain 
demand;  and  it  is  immaterial  whether  ap- 
pellant's demand  against  appellee  arose  out 
of  the  transaction  of  a  former  copartnership 
or  otherwise,  or  partly  out  of  such  transac- 
tions and  partly  otherwise.  Barber  v.  Mor- 
gan, 76  S.  W.  310. 

[8]  7.  Some  confusion  seems  to  have  arisen 
by  not  keeping  In  view  the  fact  that  a  suit 
upon  a  note  is  a  suit  at  law,  and  that  a  suit 
for  partnership  accounting  is  a  suit  in  equity, 
and  that,  except  where  otherwise  provided 
by  statute,  an  equitable  demand  cannot  be 
pleaded  in  a  court  of  law  in  set-off  against 
a  legal  demand.  This  was  the  basis  of  the 
decision  in  WlIUs  v.  Barron,  143  Mo.  459, 
45  S.  W.  291,  65  Am.  St  Rep.  673,  cited  by 
appellee,  wherein  it  was  said:  "A  mere  sug- 
gestion of  an  accounting  and  an  equitable 
defense  will  not  oust  a  court  of  law  of  its 
Jurisdiction."  This  distinction  has  been 
abolished  in  this  state.  But  independent  of 
this  fact  appellant's  demand  was  a  proper 
set-off  against  tbe  demand  of  appellee. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  reversed,  and  this  cause 
is  remanded  for  trial  in  accordance  with  this 
opinion. 

Reversed  and  remanded. 
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DXTLLER  y,  McXEILL. 

(Conrt  of  Civil  Appeals  of  Texaa.     Oalveston. 

Oct  24.  1913.) 

APPEAI.    and     EbBOR     (I    467*)— SUPEBSEDEAB 

Bond — Pabtibs— Pbincipai.. 

It  is  not  oecessarjr  that  a  supersedeas  bond 
be  si^ed  by  the  principal,  so  that  the  fact  that 
a  married  woman,  who  was  a  party,  could  not 
legally  si^  the  supersedeas  bond  did  not  affect 
its  validity  if  the  sureties  were  sufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2230,  2233;  Dec  Big.  § 
467.*] 

Appeal  from  District  Conrt,  Harris  Coun- 
ty ;   Wm.-  Masterson,  Judge. 

Suit  by  W.  A.  McNeill  against  Carrie  NeU 
Duller  and  husband.  From  a  judgment  for 
plaintiff,  defendant  wife  appeals,  and  plain- 
tiff mores  to  dismiss  the  appeal.  Motion 
overruled. 

Baldwin  ft  Baldwin,  of  Houston,  for  appel- 
lant 

REESE,  J.  In  a  suit  by  W.  A.  McNeill 
against  Carrie  Nell  Duller  and  her  husband, 
McNeill  recovered  a  Judgment  for  money 
against  both  defendants,  and  foreclosing 
mortgage  and  vendor's  liens  against  certain 
real  estate.  From  this  judgment  Mrs.  Duller 
appeals.  She  gave  a  supersedeas  bond  sign- 
ed by  herself  and  several  sureties.  The  bond 
is  payable  to  McNeill  and  also  agiiinst  Dul- 
ler, the  husband.  Appellee,  McNeill,  has  filed 
a  motion  to  dismiss  the  appeal  on  the  ground 
that  Mrs.  Duller,  being  a  married  woman, 
cannot  bind  herself  or  her  separate  estate  by 
the  execution  of  such  bond,  and  that  it  is 
void  as  to  her. 

It  seems  to  be  settled  by  a  long  line  of 
decisions  in  tills  state  that  it  is  not  neces- 
sary that  such  bond  be  signed  by  the  princi- 
pal. Shelton  v.  Wade,  4  Tex.  148,  51  Am. 
Dec.  722;  Lindsay  v.  Price,  83  Tex.  280; 
McKellor  V.  Peck.  39  Tex.  381;  Bridges  v. 
Cundlff,  45  Tex.  439 ;  San  Roman  v.  Watson, 
64  Tex.  254 ;  Palmer  v.  Spandenberg,  49  Tex. 
av.  App.  331.  108  S.  W.  47a 

The  motion  is  overruled. 


FIDELITX  &  DEPOSIT  CO.  T.  BANKERS' 
TRUST  CO. 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Nov.  20,  1913.     Rehearing  Denied 

Dec  11, 1913.) 

1.  Appeal  and  Ebbob  (J  736*)— Assignments 

OF   EKBOB— MVLTIFABIOUS   ASSIGNMENTS. 

In  an  action  on  a  bond  executed  by  defend- 
ant to  indemnity  against  nonperformance  of  a 
contract  to  build  a  house  and  to  protect  plaintiff, 
who  made  a  deposit  of  $5,400  to  assist  the  con- 
tractor in  building,  there  were  assignments  of  er- 
ror in  rendering  judgment  for  plaintiff,  because 
there  is  no  evidence  that  the  contractor  was  in- 
solvent, or  that  the  $5,400  advanced  by  plain 
tiff  could  not  be  collected  from  him,  and  de- 
fendant sboold  not  be  required  to  reimburse 
plaintiff  for  additional  expenditure  which 
plaintiff  voluntarily  elected  to  make,  to  get  back 


Its  deposit,  and  also  that  the  court  erred  In  ren- 
dering judgment  for  plaintiff  because.  In  com- 
pleting the  building  and  making  an  additional 
expenditure,  plaintiff  acted  as  volunteer,  with- 
out request,  and  that  it  was  not  shown  that  the 
contractor  was  insolvent,  so  as  to  make  it  neces- 
sary to  do  so  in  order  to  collect  the  $5,400  ad- 
vanced to  him.  Held  that  the  assignment  yma 
multifarious. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3028,  3029;  Dec  Dig.  i 
736.*] 

2.  Pbincipai.  and  Subett  ({  163*)— Subett's 

LlABlLITT. 

Where,  in  an  action  on  a  bond  executed  to 
secure  the  performance  of  a  contract  to  erect  a 
house  and  to  secure  plaintiff  in  making  a  de- 
posit to  assist  the  contractor  brought  by  such 
depositor,  judgment  was  rendered  against  both 
the  surety  and  the  contractor,  with  execution 
to  issue  first  against  the  contractor  and  judg- 
ment for  the  surety  over  against  him,  it  was 
immaterial  whether  the  contractor  was  solvent 
with  respect  to  the  surety's  liability  to  reim- 
burse such  depositor. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  fj  446-454;  Dec.  Dig.  { 
163.*] 

3.  PbINCIPAL  and  StTBXTT  (|  160*)— CoN- 
STBUcTivB  Contracts— Action  on  Bond- 
Admission  OF  Evidence. 

In  an  action  on  a  bond  to  indemnify  against 
the  failure  of  a  building  contractor  to  construct 
a  building  and  to  indemnify  plaintiff,  who  made 
a  deposit  to  assist  the  contractor,  evidence  that 
plaintiff  was  not  an  owner  of  the  house,  though 
so  designated  in  the  bond,  but  merely  advanced 
the  money  to  the  contractor,  was  admissible  to 
establish  plaintiff's  interest  in  the  subject-mat- 
ter. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  SS  436-438;  Dec.  Dig.  $ 
160.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   Charles  E.  Ashe,  Judge. 

Action   by   the   Bankers'  Trust  Company 
against    the   Fidelity    ft    Deposit    Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

6111,  Jones  &  Tyler,  of  Houston,  for  appel- 
lant Hunt,  Myer  &  Teagle  and  W.  S.  Bai- 
ley, all  of  Houston,  for  appellee. 

HARPER,  C.  J.  The  appellee.  Bankers' 
Trust  Company,  instituted  this  suit  dgatust 
appellant,  Fidelity  &  Deposit  Company,  on  a 
bond  of  indemnity  in  the  sum  of  $4,000.  The 
petition  alleges,  in  substance:  That  B.  M. 
Levy  contracted  in  writing  with  J.  R.  Dar- 
nell, whereby  Darnell  bound  himself  to  fur- 
nish all  material  and  construct  a  certain 
bouse,  for  the  sum  of  $5,400.  That  tor  the 
purpose  of  assisting  said  Darnell  in  financing 
the  contract  the  Bankers'  Trust  Company 
agreed  in  writing  to,  and  did,  deposit  $5,400 
in  the  Houston  National  Exchange  Bank,  to 
remain  in  escrow  until  the  building  was  com- 
pleted. And  said  company  further  agreed 
that  in  case  Darnell  should  fall  to  complete 
the  building  according  to  the  plans  and  speci- 
fications, and  in  the  event  that  the  Fidelity 
&  Deposit  Company  failed  to  take  over  the 
contract  after  breach,  then  the  Bankers' 
Trust  Company  to  have  the  privilege  of  tak- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rap'r  Indexes 
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Ing  over  the  work  of  oompletlsg  tbe  house. 
And  that  for  the  purpose  of  secnrlng  the 
said  Levy  and  said  trust  company  in  the 
full  i>erfonnance  of  the  said  contract  by 
Darnell,  the  defendant  executed  Its  indem- 
nity bond.  That  Darnell  expended  the  full 
amount  of  the  contract  price,  and  then  found 
that  it  would  require  more  money  to  com- 
plete the  house,  which  he  could  not  com- 
mand, nor  could  he  secure  credit  for  mate- 
rial Thereupon  he  noflfled  the  parties. 
That  he  then  refused  to  further  continue  the 
work  under  the  contract  That  Immediately 
thereafter  said  Levy  notified  the  defendant 
company;  In  response  to  this  notice  the 
plalntur  trust  company  furnished  the  ma- 
terial and  flniahed  the  building  at  an  addi- 
tional cost  of  $2,763.07.  That  thereafter 
Levy  transferred  and  assigned  Ills  Interest  in 
the  bond  sued  on  to  plaintlfC.  Defendant 
pleaded  general  denial,  and  specially  idead- 
ed  that  it  had  an  agreement  with  J.  B.  Dar^ 
nell,  C.  J.  Brown,  and  W.  F.  Patterson  In 
writing  to  indemnify  the  Fidelity  Company 
against  loss,  including  attorney's  fees  and 
costs. 

The  trial  court  filed  the  fi>llowing  findings 
of  fact: 

"No.  1.  I  find  from  the  undisputed  testi- 
mony that  on  the  8th  day  of  October,  1909, 
the  defendant  Darnell  entered  into  a  written 
contract  with  B.  M.  Levy  to  construct  a  resi- 
dence for  said  Levy  in  the  dty  of  Houston, 
Tex.;  Darnell  to  furnish  all  labor  and  ma- 
terial, and  to  complete  said  house  for  the 
sum  of  $5,400.  That  on  the  12th  day  of  Oc- 
tober, 1909,  the  defendants,  Darnell  and  Fi- 
.delity  Sc  Deposit  Company,  executed  and  de- 
livered to  liOvy  and  the  Bankers'  Trust  Com- 
pany the  bond  sued  on  herein,  in  the  sum  of 
$4,000,  and  which  was  conditioned  upon  the 
faithful  performance  by  said  Darnell  of  said 
builder's  contract,  which  was,  by  the  terms 
of  the  bond,  made  a  part  of  the  bond. 

"No.  2.  I  find  that  before  this  bond  was 
executed  and  delivered  a  written  application 
was  made  therefor  by  Darnell,  filed  with  the 
local  agent  of  the  Fidelity  &  Deposit  Gon> 
peny,  and  was  sent  by  said  agent  to  the  said 
company's  head  office  at  Baltimore,  Md.  I 
find  that  before  the  bond  was  issued,  the  de- 
fendant deposit  company  had  notice,  in  ad- 
dition to  the  redtel  in  its  said  bond,  that 
the  Bankers'  Trust  Company  had  an  insur- 
able interest  in  the  Damell-LeTy  building 
contract,  and  knew  that  said  Bankers'  Trust 
Company  was  seeking  indemnlflcatton  by  hav- 
ing said  bond  issued  as  aforesaid,  and  that 
the  deposit  company  knew,  prior  to  issuing 
the  bond,  that  said  trust  company  had  In- 
curred some  liability  or  assumed  risk  of 
financial  loss  in  connection  with  the  construc- 
tion of  said'  building  by  said  Darnell. 

"No.  3.  I  find  that  Darnell,  Levy,  and  the 
Bankers'  Trust  Company  had  negotiations 
looking  to  the  construction  of  this  building 
by  Darnell,  and  that  the  Bankers'  Trust 
Company  would  only  finance  said  Darnell  on 


the  condition  of  his  giving  It  indemnity,  and 
after  such  bond  was  given  with  said  deposit 
company  as  surety,  said  Darnell,  Levy,  and 
Bankers'  Trust  Company  reduced  their  prior 
agreement  to  writing  on  the  13th  day  of  Oc- 
tober, 1909,  as  shown  by  the  'escrow'  or 
three  parCJr*  agreement  introduced  in  evi- 
denc&  I  find  that  the  parties  complied  with 
the  terms  of  said  escrow  agreement,  Levy 
deposited  the  $5,400  in  the  bank,  the  Bank- 
ers' Tt^t  Company  advanced  a  like  amount 
to  Darnell  in  purcliaslng  labor  and  material 
used  by  him  on  said  building,  and  that  Dar- 
nell proceed^  with  the  work  of  construction 
of  said  house. 

"No.  4.  I  find  that  Darnell  proceeded  with 
the  construction  of  said  house  until  the  sum 
of  $5,400,  the  contract  price,  had  been  ex- 
hausted, which  was  all  advanced  by  tbe 
Bankers'  Trust  Company,  and  ttiat  Darnell 
then  quit  work  and  abandoned  said  contract 
because  of  his  inability  to  purchase  same  on 
credit  I  find  that  immediate  notice  of  these 
facte  was  given  to  the  deposit  company  by 
registered  notice  in  the  manner  required  by 
said  bond,  tliat  said  deposit  company  made 
no  reply  to  said  notice,  and  did  not  ofFer  to 
complete  said  building,  an  that  after  a  lapse 
of  about  10  days  the  Bankers'  Trust  Com- 
pany did  take  charge  of  said  building,  and 
complete  the  same  at  a  cost  of  $2,756.03  to  it 
over  and  above  the  contract  price  of  $5,400 ; 
that  said  house  was  completed  by  said  Bank- 
ers' Trust  Company  according  to  the  plans 
and  spedflcations  agreed  on  by  Darnell  and 
Levy;  that  the  additional  labor,  supplies, 
and  material  necessary  to  tbe  completion 
were  purchased  at  the  market  prices  then 
prevailing,  and  same  were  so  purdiased,  sup- 
plied, and  paid  for  by  the  Bankers'  Trust 
Company,  and  that  said  company  has  not 
been  repaid  any  part  tliereof ;  that  on  com- 
pletion and  acceptance  of  the  house  by  said 
Levy  the  escrow  money  $6,400  was  released 
to  the  Bankers'  Trust  Company. 

"No.  5.  I  find  that  at  the  time  this  bond 
was  issued  by  the  deposit  company  it  took 
an  indemnity  I>ond  from  said  Darnell  with 
C.  J.  Brown  and  W.  S.  Paterson  as  sureties, 
which  last  bond  also  provided  for  costs  and 
attorney's  fees  in  fbvor  of  said  Fidelity  & 
Deposit  Company  in  the  event  of  loss  or  liti- 
gation involving  said  company;  that  by 
reason  of  Darnell's  default  as  aforesaid,  the 
Fidelity  &  Deposit  Company  has  been  re- 
quired to  defend  tills  action  and  retain  at- 
torneys, and  that  $150  is  a  reasonable  fee 
for  such  services. 

"^0.  6.  I  find  that  prior  to  the  execution 
of  the  deposit  company  bond  of  October  12, 
1909,  sued  upon  herein.  Levy,  Darnell,  and 
the  Bankers'  Trust  Company  had  verbally 
agreed  among  themselves  upon  the  terms 
afterward  embodied  in  the  'escrow  agree- 
ment,' and  that  the  deposit  company  when  it 
executed  said  bond  knew  the  substantial  de- 
tails of  said  three  party  agreement" 

In  ite  first,  second,  third,  sixth,  eleventh^ 
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twdftfa,  flfteentti,  and  twentieth  assigimients 
of  error,  tbe  acpeUant  oomplalns  that  the 
court  erred  In  rendering  Judgment  for  the 
plalntUT,  Bankers'  Trust  Company,  because 
the  bond  sued  on  indemnifies  the  "owner"  of 
the  building,  and  that  plaintiff  was  not  an 
owner  tn  contemplation  of  tbe  bond,  and 
because  there  is  no  evldenee  that  plaintiff 
was  goarantor  of  Darnell's  performance  of 
the  contract,  and  therefore  plaintiff  had  no 
legal  right  to  bind  the  defendant  by  its 
rolnntary  act  of  completing  the  building. 
The  trial  court's  second  finding  of  fact  is  a 
complete  answer  to  the  contentions  of  appel- 
lant tn  these  assignments,  which  we  approve, 
as  supported  by  the  evidence.  Without  any 
evidence  of  insurable  interest  in  plaintiff  at 
the  time  the  bond  was  executed,  the  meaning 
of  the  language  used  In  the  bond  Is  to  insure 
the  parties  therein  named  against  the  de- 
fault of  Darnell,  and  if  by  reason  of  the  de- 
fault the  plaintiff  was  injured,  it  is  entitled 
to  recover  to  the  extent  of  such  loss. 

[1]  Tbe  fourth  and  fifth  assignments,  if 
considered  together  as  grouped,  are  multi- 
farioos: 

"The  court  erred  in  rendering  Judgment 
for  tbe  plaintiff,  against  this  defendant,  be- 
cause there  Is  no  evidence  in  the  record  that 
Darnell  was  Insolvent,  or  that  the  $5,400  ad- 
vanced blm  by  plaintiff  could  not,  or  cannot 
be,  collected  from  him,  and  this  defendant 
should  not  be  required  to  reimburse  plaintiff 
for  an  additional  expenditure  of  $2,766.03 
sued  for  in  this  suit,  which  plaintiff  volunta- 
rily elected  to  make  in  order  to  get  the  spe- 
cific $6,400  placed  In  escrow  by  Levy;  no 
evidence  of  the  peculiar  charm,  value,  or 
attractiveness  of  that  particular  $5,400  being 
given  to  this  defendant 

"Tbe  court  erred  in  rendering  Judgment 
for  tbe  plaintiff,  against  this  defendant,  be- 
cause In  voluntarily  completing  said  building, 
and  in  voluntarily  making  the  additional  ex- 
poidltnre  of  $2,756.03,  plaintiff  acted  wholly 
as  a  volunteer,  being  under  no  obligation 
80  to  do,  being  unrequested  so  to  do,  no  right 
bdng  given  it  by  this  defendant  so  to  do 
In  tbe  bond  sued  on,  or  any  other  written 
contract  to  which  this  defendant  was  a  party, 
and  the  record  disclosing  no  evidence  of  in- 
solvency on  the  part  of  Darnell  that  would 
render  it  necessary  or  advisable  or  expedient 
80  to  do  In  order  to  collect  tbe  $5,400  ad- 
vanced Darnell  by  plaintiff." 

[2]  But,  tbe  fifth  assignment  being  follow- 
ed by  tbe  proposition  that,  there  being  no 
evldoice  that  Darnell  was  insolvent,  there 
can  be  no  liability  upon  tbe  part  of  defend- 
ant to  reimburse  plaintiff,  it  is  considered  by 
tbe  observation.  Judgment  is  against  both 
the  surety  company  and  Darnell,  with  execu- 
tion to  issue  first  against  Darnell,  and  with 
judgment  for  the  defendant  over  and  against 
him.  So  It  matters  not  whether  he  is  solvent 
or  not. 


[3]  The  seventh  and  eighth  assignments 
are  as  follows: 

"The  court  erred  in  allowing  plaintiff  to 
Introduce,  over  the  objection  of  this  defend- 
ant, the  oral  testimony  of  W.  S.  Bailey,  to 
the  effect  that  plaintiff  was  not  an  owner  of 
the  house  contracted  to  be  built  by  Darnell, 
though  80  designated  in  tbe  bond  sued  on, 
but  that  plaintiff  merely  advanced  Darnell 
the  money  with  which  to  build  said  bouse, 
and  was  to  have  the  right  to  reimburse  itself 
by  means  of  the  $5,400  placed  in  escrow  by 
licvy,  upon  completion  and  acceptance  of  the 
house,  etc,  and  that  said  facts  were  known 
to  tbe  agents  of  this  defendant,  as  said  testi- 
mony varied,  contradicted,  and  amplified  and 
enlarged  tbe  terms  of  the  instrument  sued 
on." 

"The  court  erred  In  allowing  plaintiff  to 
introduce,  over  the  objection  of  this  defend- 
ant, the  oral  testimony  of  J.  R.  Darnell,  to 
the  effect  that  tbe  plaintiff  was  not  an  own- 
er of  the  house  contracted  to  be  built  by  Dar- 
nell, though  so  designated  in  the  bond  sued 
on,  but  that  plaintiff  merely  advanced  Dai^ 
nell  the  money  with  which  to  build  said 
house,  and  was  to  have  tbe  right  to  reim- 
burse Itself  by  means  of  tbe  $5,400  placed 
In  escrow  by  Levy,  upon  the  completion  and 
acceptance  of  the  house,  etc.,  and  that  said 
facts  were  known  to  the  agents  of  this  de- 
fendant, as  said  testimony  varied,  contradict- 
ed, amplified,  and  enlarged  the  terms  of  the 
written  instrument  sued  on." 

The  evidence  complained  of  was  properly 
admitted,  as  it  tended  to  establish  the  plain- 
tiff's interest  In  the  subject-matter  of  the  in- 
demnity bond.  This  observation  disposes 
of  tbe  ninth  assignment. 

The  thirteenth,  fourteenth,  fifteenth,  stz- 
teentb,  seventeenth,  eighteenth,  and  nine- 
teenth assignments  are  overruled  because 
the  evidence  supports  the  finding  of  'facts, 
upon  these  points,  by  the  court,  and  tbe  said 
assignments  are  to  the  effect  that  the  court 
erred  in  his  findings  of  fact  and  conclusions 
of  law. 

The  assignments  are  therefore  overruled, 
and  the  cause  affirmed. 


HAMMOND  et  aL  v.  McFABLAND. 

(Ck>uit  of  Civil  Appeals  of  Texas.    Galveston. 
Nov.  6,  1913.     Rehearing  Denied 
Nov.  27,  1913.) 

1.  ExxiQTiONS  (§  45*)— Pbopebtt  Subjict^ 
Toots  OF  "Tbaok.'' 

The  conducting  of  a  batcher  shop  by  a 

gerson  who  slaughters  very  few  animals,  and 
ays  most  of  the  meat  sold  in  his  shop  from 
packing  houses,  is  a  "trade"  within  Sayles'  Ann. 
Civ.  St  1897,  art  2395,  snbd.  5,  exempting 
from  execntion  all  tools,  apparatus,  and  books 
belonging  to  any  trade  or  profession,  the  fact 
that  he  sells  the  meat  which  he  cats  np  or 
batchers  not  making  him  merely  a  merchant 
or  dealer  in  meat^s,  and  any  tool  or  apparatus  be- 
longing to  such  trade  is  exempt;   but  a  tool  or 
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si>paratua  belon^ng  to  and  nsed  only  in  the 
liusinesa  of  selling  meat  is  not  exempt 

[Ed.  Note.— For  other  cases,  see  ExemptiooB, 
Cent  Dig.  §|  56-61;    Dec.  Dig.  {  45.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  7037-7041,  7818.] 
2.  Exemptions  (S  45*)— PBOPsaTT  Sdbjict— 

Tools  of  Trade. 

Neither  a  cash  register  nor  a  refrigerator 
or  ice  box  is  a  tool  or  apparatus  belonging  to 
the  trade  of  a  butcher  who  also  sells  the  meat 
cut  up  or  butchered  by  him,  and  hence  they  are 
not  exempt  from  execution  under  Sayles'  Ana. 
Civ.  St.  1897,  art  2395,  subd.  5,  exempting  the 
tools  and  ai^aratus  belonging  to  any  trade  or 
profession. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {|  66-61 ;   Dec.  Dig.  i  46.*] 

Appeal  from  Harris  County  Court  at  Law; 
Clark  C.  Wren,  Judge. 

Suit  for  Injunction  by  C.  B.  McFarland 
against  H.  F.  Hammond  and- others.  From 
a  decree  granting  a  temporary  injunction, 
defendants  appeal.    Reversed  and  rendered. 

Gibson  &  Wander,  of  Houston,  for  appel- 
lee. 

PLEASANTS,  C.  J.  This  appeal  is  from 
a  decree  of  the  county  court  at  law  of  Har- 
ris county  granting  a  temporary  injunction 
restraining  the  defendants  from  seizing  and 
selling  under  execution  a  cash  register  ma- 
chine and  a  refrigerator  or  ice  box  owned 
and  used  by  the  appellee  in  carrying  on  Ills 
trade  of  butcher.  The  appellant  M.  F.  Ham- 
mond is  the  sheriff  of  Harris  county.  The 
other  appellant,  the  Houston  Pactdng  Com- 
pany, a  corporation  organized  under  the  laws 
of  this  state,  having  recovered  a  Judgment 
/in  tSxe  county  court  of  Harris  county  against 
the  appellee  for  the  sum  of  $215  and  costs 
of  suit,  procured  the  issuance  of  an  execu- 
tion on  said  Judgment,  and  placed  same  In 
the  hands  of  appellant  Hammond,  who  pro- 
ceed^ to  levy  upon  the  articles  above  named, 
and  advertise  same  for  sale.  This  suit  was 
brought  to  restrain  appellants  from  taking 
the  possession  of  the  property  from  appellee, 
and  selling  It  under  the  execution  before 
mentioned. 

The  contention  of  appellee  is  that  the  prop- 
erty is  exempt  from  forced  sale  under  subdi- 
vision 6  of  article  2395,  Sayles'  Civil  Stat 
utes,  wliich  reserves  to  every  family  exempt 
from  attachment  or  execution  and  every  oth- 
er species  of  forced  sale  for  the  payment  of 
debts,  unless  the  debt  is  secured  by  lien  on 
the  property,  "all  tools,  apparatus  and  books 
belonging  to  any  trade  or  profession." 

The  evidence  shows  that  appellee  is  a 
married  man  and  head  of  a  family.  He 
conducts  a  butcher  shop  in  the  city  of  Hous- 
ton, and  has  been  engaged  in  that  trade  or 
business  for  two  years  or  more.  He  testi- 
fied: "I  have  no  other  trade  or  occupation 
and  no  other  income.  I  am  dependent  for 
support  of  myself  and  family  entirely  upon 
my  trade  in  keeping  and  carrying  on  said 
butcher  shop.    The  trade  of  a  butcher  is  like 


that  of  a  skilled  mechanic ;  it  requires  train- 
ing and  practice  to  be  a  butcher  so  as  to 
develop  necessary  skill  in  cutting  the  meat. 
The  common  meaning  of  a  butcher  as  under- 
stood here  in  this  part  of  Texas  is  one  that 
is  skilled  in  cutting  up  meat  for  retail,  and 
who  keeps  a  butcher  shop  or  meat  market. 
The  common,  usual,  and  necessary  tools  and 
apparatus  used  In  such  are  knives  of  dif- 
ferent kinds  for  cutting  meat,  cleavers,  saws 
(meat  saws),  meat  blocks,  on  which  meat 
is  cut,  scales  for  weighing,  electric  fans  to 
keep  butcher  and  helpers  cool  while  at  work, 
and  the  meat  also,  and  to  keep  otf  flies,  a 
cash  register,  counters,  an  Ice  box  or  meat 
box,  in  which  meat  is  kept  refrigerated,  a 
fish  box,  and  some  other  implements.  That 
the  ice  box  or  meat  box  levied  on  by  the 
sheriff  under  the  execution  in  this  case  is 
one  of  the  most  serviceable  and  necessary 
apparatus  for  the  trade.  That  in  this  warm 
and  humid  climate  it  would  be  impossible 
to  run  the  butcher's  trade  or  keep  butcher 
shop  without  an  ice  box,  where  the  meat 
could  be  kept  cool;  meat  would  spoil  and 
rot  in  a  few  minutes  without  same.  That- 
the  sanitary  officer  would  not  permit  a  butch- 
er shop  conducted  without  such  apimra- 
tus.  That  plaintiff  kept  all  of  these  men- 
tioned articles  In  his  shop.  That  the  cash 
register  was  also  necessary  and  serviceable 
in  being  a  plaoe  to  make  quick  change  of 
money.  That  it  also  kept  a  register  of  all 
sales  and  did  away  with  necessity  of  a  book- 
keeper." 

The  evidence  further  shows  that  appellee 
had  slatightered  very  few  animals,  most  of 
the  meat  sold  in  his  shop  being  obtained  from 
the  packing  houses,  and  this  is  true  of  the 
butcher  trade  generally  in  cities.  A  cash 
register  is  commonly  used  in  butcher  shops 
and  is  necessary  for  making  quick  change 
and  keeping  account  of  sales. 

[1]  We  think  conducting  a  butcher  shop 
as  appellee  did  his  should  be  regarded  as  a 
trade  in  the  purview  of  the  statute  before 
cited.  It  requires  mechanical  skill  and  ex- 
perience to  conduct  a  shop  of  this  kind  and 
a  person  so  engaged  is  following  a  trad& 
The  fact  that  he  sold  the  meat  which  he  cut 
up  or  butchered  would  not  make  him  mere- 
ly a  merchant  or  dealer  in  meats  and  de- 
fecit  his  right  to  claim  as  exempt  from  forc- 
ed sale  the  tools  and  apparatus  belonging 
to  his  trade  as  butcher  or  meat  cutter.  Any 
tool  or  apparatus  belonging  to  this  trade 
would  be  exempt;  but  a  tool  or  apparatus 
belonging  to  and  used  only  in  his  business 
of  selling  meat  would  not  be  exempt  Be- 
quiUard  ▼.  Barttett,  19  Kan.  382,  27  Am. 
Rep.  120. 

[2]  Under  the  very  liberal  construction 
which  the  courts  have  generally  given  reme- 
dial statutes  of  this  kind  (vide  Betz  v.  Maier, 
12  Tex.  Civ.  App.  219,  33  S.  W.  710,  and  cas- 
es cited  in  that  case),  we  would,  if  the  ques- 
tion was  an  open  one  in  this  state,  hold  that 
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the  refrigerator  or  Ice  box  In  which  appel- 
lee kept  his  meat,  and  which  the  evidence 
shows  was  necessary  and  essential  to  a 
proper  conduct  of  the  butcher's  trade  In  this 
climate,  was  a  tool  or  apparatus  belonging 
to  such  trade ;  but  we  do  not  think  a  cash 
register  under  any  proper  construction  of 
the  statute  could  be  called  a  tool  or  appara- 
tus belonging  to  the  trade  of  a  butcher. 
Wallace  t.  BarUett,  lOS  Mass.  62 ;  BequUlard 
T.  BarUett,  19  Kan.  382,  27  Am.  Rep.  IBO; 
McCord-Golllns  t.  Lazarus,  50  a  W.  1048; 
Smith  V.  Hjorton,  19  Tex.  Civ.  App.  28,  46  S. 
W.  402. 

The  question  presented  by  this  appeal  has, 
we  think,  been  settled  by  our  Supreme  Court 
In  the  case  of  Slmmang  t.  Insurance  Co., 
102  Tex.  39,  112  S.  W.  1044,  132  Am.  St 
Rep.  846.  In  that  case  the  Supreme  Court 
holds  that  a  cash  register  and  ice  box  or 
refrigerator  used  by  a  restaurant  keeper  in 
conducting  his  restaurant  are  not  exempt 
from  forced  sale  as  tools  or  apparatus  be- 
longing to  the  trade  of  a  restaurant  keeper. 
It  is  conceded  in  the  opinion  in  the  case  cited 
that  the  keeping  of  a  restaurant  is  a  trade 
In  the  purview  of  the  statute,  and  the  evi- 
dence showed  that  the  articles  named  were 
used  in  carrying  on  said  trade.  We  think  it 
a  matter  of  which  the  courts  could  take  ju- 
dicial notice  that  in  this  climate  an  ice  box 
or  refrigerator  is  not  only  useful  and  con- 
venient but  essentially  necessary  in  conduct- 
ing a  restaurant  It  is  just  as  necessary  and 
essential  for  a  restaurant  keeper  to  have  an 
Ice  box  In  which  to  keep  food  he  prepares 
for  his  customers  as  it  Is  for  a  butcher  to 
have  such  a  receptacle  In  which  to  keep  the 
meats  butchered  or  cut  up  by  him.  If  an 
ice  box  is  not  a  tool  or  apparatus  belonging 
to  the  trade  of  a  restaurant  keeper,  it  is  not 
one  belonging  to  the  trade  of  a  butcher. 
This  Is  just  as  true  of  a  cash  register. 

In  support  of  the  opinion  in  the  Slm- 
mang Case  the  court  cites  the  cases  of  Held- 
enhelmer  v.  Blumenkron,  66  Tex.  314,  and 
Dodge  V.  Knight  (Sup.)  16  S.  W.  626.  We  do 
not  think  these  cases,  which  only  decide  that 
household  and  kitchen  furniture  used  by  a 
restaurant  or  hotel  keeper  is  not  exempt 
from  forced  sale  under  the  subdivision  of  the 
statute  above  dted,  which  exempts  such  ar- 
ticles when  used  for  family  purposes,  have 
any  bearing  upon  the  question  of  whether 
an  ice  box  and  cash  register  are  exempt 
as  tools  or  apparatus  belonging  to  the  trade 
of  a  restaurant  keeper.  But  the  court  also 
cites  with  approval  the  case  of  Frank  ▼. 
Bean,  3  Willson,  Civ.  Oas.  Ct  App.  {  211, 
which  holds  that  the  articles  named  are  not 
tools  or  apparatus  belonging  to  the  trade  of 
a  restaurant  keeper. 

We  think  the  dedslon  in  the  Slmmang 
Case  is  conclusive  of  the  question  presented 
on  this  appeal,,  and  that  in  accordance  with 
that  opinion  the  judgment  of  the  court  be- 
low should  be  reversed,  and  judgment  here 


rendered  in  favor  of  appellant,  vacating  the 
order  granting  the  injunction,  and  it  is  so 
ordered. 
Reversed  and  rendered. 


VINSON  et  al.  v.  W.  T.  CARTER  ft  BRO. 
et  aL 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  20,  1913.) 

1.  Appeal   and   Ebbob   ({   281*)— Pbesebva- 

TION     OF    OBOUNDS     OF    KeVHCW— NSCESSITT 

OF  Motion  fob  New  Tbial. 

Assignments  of  error  not  supported  by  a 
motion  for  new  trial  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  1650-1661,  3024,  3281; 
Dec.  Dig.  {  281.*] 

2.  MOBTOAOES  (S  105*)— Instbumentb  Siuul- 

TANEOUSLT   EXECtJTED — CoNSTBUCTION. 

A  deed  and  a  bill  of  sale  with  a  mortgage 
and  notes  simultaneously  executed  by  the  gran- 
tee as  security  for  the  purchase  price,  refer- 
ring to  the  same  subject-matter,  constitute  but 
one  act  and  should  be  construed  as  one  and 
the  same  agreement 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  If  214.  216 ;    Dec.  Dig.  S  105.*J 

3.  Vendob   and   Pubchaseb   ({  315*)  — Evi- 

DBNCE— PATMEHT  OF  PUBCHASE  MONET. 

A  deed  and  bill  of  sale  of  personalty,  with 
the  grantee's  simultaneously  executed  mortgage 
and  notes  to  secure  the  payment  of  the  purchase 
price,  was  proof  that  the  purchase  money  was 
not  fully  paid  at  the  time  of  the  conveyance  to 
the  grantee. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  928-831;  Dec  Dig. 
{  315.*] 

4.  VeNDOB  and  PimcHASEB  ({  70*)— CONTBACT 
— EXECUTOBT   CONTBACT. 

Such  instruments,  construed  together,  show- 
ed an  executory  contract  for  the  conveyance 
of  a  tract  of  land,  the  superior  title  to  remain 
in  the  grantor  and  his  wife,  and  which  would 
be.  divested  by  the  grantee  or  bis  vendees  only 
by  the  payment  of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  7,  8,  127-131;  Dec 
Dig.  f  79.*] 

6.  Vendob  and  Pubchaseb   ({  265*)— Bona 

Fide  Pdbchasbb— Notice. 

Plaintiff  in  trespass  to  try  title,  claiming 
under  a  purchaser  from  a  vendee  with  notice 
of  the  vendor's  lien  and  superior  title,  and 
who  did  not  pay  or  offer  to  pay  his  proportion- 
ate part  of  the  purchase  money  and  did  not 
exercise  or  attempt  to  exercise  his  right  of  re- 
demption but  abandoned  it  could  not  recover 
against  those  claiming  under  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  492,  700-712;  Dec 
Dig.  f  265.*] 

Appeal  from  District  Court,  Tyler  County ; 
W.  P.  Powell,  Judge. 

Trespass  to  try  title  by  John  F.  Vinson 
and  others  against  W.  T.  Carter  ft  Bro.,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

V.  A.  Collins,  of  Beaumont,  for  appellants. 
Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, Joe  W.  Thomas,  of  Woodville,  and  C. 
Ii.  darter,  of  Houston,  for  appellees. 
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LEVY,  J.  The  action  was  by  appellants 
against  appellees  in  trespass  to  try  title 
to  about  388  acres  of  land  out  of  tbe  south- 
east corner  of  the  1565-acre  tract  in  the  Tat- 
man  league.  The  appellants  were  the  heirs 
of  R.  N.  Dicken,  to  whom  U.  M.  Gilder  con- 
veyed the  same  land  on  October  16,  1863. 
The  appellees  pleaded  not  guilty  and  vouched 
in  their  warrantor.  The  appellees  claimed 
the  land  under  deed  from  the  heirs  of  Wm. 
Minter.  The  case  was  tried  to  a  jury,  and 
upon  the  conclusion  of  the  testimony  the 
court  directed  a  verdict  in  favor  of  the  ap- 
pellees. 

[1]  The  appellees  object  to  consideration 
of  tbe  assignments  as  presented  by  appel- 
lants in  their  brief,  and  the  objection  must  be 
sustained  for  the  reasons  so  given,  except  as 
to  the  second  assignment  In  the  brief,  which 
is,  we  think,  supported  by  a  motion  for  new 
trial.  The  effect  of  the  second  assignment 
is  to  predicate  error  upon  the  action  of  the 
court  in  peremptorily  instructing  a  verdict 
for  appellees.  The  precise  contention  of  er- 
ror is  that  the  recitation  in  the  deed  from 
Wm.  Minter  and  wife  to  U.  M.  Gilder,  of 
date  March  11,  1863,  recites  the  payment  of 
the  purchase  money  for  the  land,  and  there 
Is  not  any  evidence  to  show  that  the  recita- 
tion in  the  deed  is  not  correct,  and  there- 
fore the  appellees,  as  a  matter  of  law,  had 
failed  to  show  title  against  the  appellants. 
The  evidence  established  that  on  the  11th 
day  of  March,  1863,  Wm.  Minter  and  wife, 
who  were  the  owners,  conveyed  to  U.  M. 
Gilder  a  tract  of  1655.9  acres  of  land,  part 
of  the  N.  Tatman  league  (which  tract  involv- 
es the  land  in  controversy),  and  by  the  same 
conveyance  a  tract  out  of  tbe  Ann  Fisher 
league  in  the  same  county;  the  considera- 
tion recited  being  $3,661  in  hand  paid.  On 
the  same  date  of  March  11,  1863,  Wm.  Min- 
ter executed  a  bill  of  sale  to  U.  M.  Gilder 
foF  a  number  of  negro  slaves,  wagons,  mules, 
horses,  and  oxen  for  a  consideration  recited 
of  $42,440  In  hand  paid.  On  the  same  date 
of  March  11,  1863,  V.  M.  GUder  executed 
three  notes  payable  to  Wm.  Minter,  aggregat- 
ing $25,471.12.  On  the  same  date  of  March 
11,  1863,  U.  M.  Gilder  and  wife  executed  a 
mortgage  to  Wm.  Minter,  to  secure  the  iden- 
tical three  notes  mentioned,  on  the  same 
land  described  In  the  deed  of  the  same  date, 
and  Including  other  lands,  and  on  the  same 
personal  property  covered  by  the  bill  of 
sale.  The  deed  and  the  mortgage  were  both 
filed  for  record  in  tbe  county  clerk's  office 
on  tbe  same  day  and  recorded  in  the  same 
record  book  on  consecutive  pages.  On  Jan- 
uary 6,  1866,  U.  M.  Gilder  having  defaulted 
in  the  payment  of  these  notes,  Wm.  Minter 
filed  suit  thereon  in  the  district  court  of 
Tyler  county,  seeking  to  enforce  the  mort- 
gage upon  the  land  and  asking  that  it  be 
sold  to  satisfy  the  lien.  It  appears  that  to 
this  action  defendants  U.  M.  Gilder  and 
wife  answered  setting  up  in  substance  a 
failure  of  consideration   by  reason  of  the 


emancipation  of  the  negroes,  and  asking  a 
rescission  of  the  contract  as  follows:  "De- 
fendants here  tender  the  said  negroes  or 
persons  of  color  as  mentioned  in  said  mort- 
gage purchased  from  the  said  Minter,  plain- 
tiff, together  with  all  of  the  property  pur- 
cha^  from  the  said  plaintiff  at  the  time 
the  negroes  were  purchased,  and  asks  that 
said  contract  based  upon  said  mortgage  and 
the  promissory  notes  be  canceled  and  that 
said  mortgage  be  declared  null  and  void  and 
of  no  effect"  And  the  defendants  in  that 
snlt  also  sued  In  reconvention  to .  recover 
back  $23,000  paid  on  the  contract  of  purchase 
on  March  11,  1863.  It  appears  that  this  suit 
continued  on  the  docket  of  the  court  for 
some  years  thereafter;  and  Gilder  and  wife 
having  died,  their  heirs  were  made  parties 
defendant  by  scire  facias ;  and  Minter  and 
his  wife  having  died,  their  heirs  were  prop- 
erly made  parties  plaintiff.  Tbe  plaintiffs 
in  that  suit,  the  heirs  of  Minter,  on  Decem- 
ber 22,  1884,  filed  their  amended  petition  in 
the  form  of  ordinary  action  of  trespass  to 
try  title  to  recover  the  land  described  in  the 
mortgage  above  referred  to.  The  defendants 
in  that  suit,  heirs  of  Gilder,  answered  by 
general  demurrer,  general  denial,  and  plea 
of  not  guilty,  filed  on  the  same  date.  There- 
upon an  agreed  judgment  was  entered  Ip  the 
cause  in  December,  1884,  in  which  the  heirs 
of  Wm.  Minter,  as  plaintiffs,  recovered  back 
the  1556.9  acres  of  the  Tatman  league  and 
the  tract  of  the  Ann  Fisher  league,  being 
the  identical  lands  which  Minter  and  his  wife 
had  conveyed  to  Gilder;  and  the  heirs  of 
Gilder  recovered  from  the  heirs  of  Minter 
the  other  tracts  of  land  described  In  the 
mortgage ;  and,  the  personal  property  having 
been  lost  by  the  freeing  of  the  negroes,  it 
was  so  declared.  It  appears,  however,  that 
on  October  16,  1863,  U.  M.  Glider  conveyed 
to  R.  N.  Dicken  the  identical  tract  of  388 
acres  In  this  suit  and  covered  by  the  mort- 
gage previously  given  and  recorded  by  Gild- 
er to  Minter.  R.  N.  Dicken  is  the  ancestor 
under  whom  plaintiffs  in  this  case  claim.  It 
was  proven,  though,  that  R.  N.  Dicken  stated 
that  he  knew  the  Minter  heirs  bad  always 
asserted  title  to  tbe  land  and  bad  a  mort- 
gage on  it,  and  after  he  got  the  land  he 
learned  that  Gilder  could  not  make  him  a 
good  title,  and  he  just  moved  off  of  It,  and 
that  be  had  never  lived  on  It  since  or  paid 
taxes  on  it  or  claimed  It  It  was  further 
proven  that  R.  N.  Dicken  was  sheriff  of 
the  county  from  1870  and  for  many  years 
during  the  pendency  of  the  suit  between  the 
heirs  of  Minter  and  the  heirs  of  Gilder  and 
never  took  any  steps  to  assert  any  right  to 
the  property  now  claimed  by  his  heirs.  Also 
the  record  does  not  show,  and  appellant  of- 
fered no  proof,  that  the  consideration  named 
in  the  deed  from  Gilder  to  Dicken  was  in 
fact  paid.  , 

Under  all  these  undisputed  facts  it  would 
appear  that  it  should  be  properly  ruled  that 
there  was  proof  going  to  show  that  the  pur- 
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chase  money  for  tbe  land  was  not  In  fact 
fully  paid,  and  that  R.  N.  Dicken,  under 
whom  appellants  claim  as  heirs,  so  knew, 
both  actually  and  constructively,  at  the  time 
of  his  deed,  and  that  the  superior  title  re- 
mained in  Minter,  and  Dicken  did  not  ac- 
quire the  legal  title,  and,  he  having  aban- 
doned his  claim  and  failed  to  avail  himself 
of  an  equity  of  redemption,  that  appellants 
bad  no  title  to  the  land. 

[2]  The  deed,  mortgage,  notes,  and  bill  of 
sale  were  all  executed  by  the  same  parties 
and  simultaneously.  The  mortgage  is  based 
upon  the  notes,  and  they  are  proven  by  the 
admissions  of  Glider  In  his  answer  to  the 
suit  thereon  by  Minter  to  have  been  executed 
as  a  part  of  the  consideration  for  the  sale 
of  the  personalty  and  realty  under  mortgage. 
.\11  the  instruments  being  parts  of  and  in 
reference  to  the  same  subject-matter,  the  ef- 
fect of  the  simultaneous  execution  of  the 
same  would  be  to  constitute  them  but  one 
act  and  require  them  to  be  construed  as 
but  one  and  the  same  agreement.  Howard 
v.  Davis,  6  Tex.  181 ;  Dunlap  v.  Wright,  11 
Tex.  597,  62  Am.  Dec.  506. 

[3, 4]  And,  being  so  considered,*  they  evi- 
dence the  fact  that  Minter  and  wife  owned 
two  tracts  of  land,  slaves,  and  other  proper- 
ty, and  that  Glider  desired  to  acquire  these 
two  tracts  and  the  slaves  and  i)ersonal  prop- 
erty, and  to  that  end  he  executed  the  three 
promissory  notes  for  the  amount  of  unpaid 
purchase  money  of  the  slaves,  personalty, 
and  lands,  executing  contemporaneously  the 
mortgage  upon  the  property  thus  conveyed 
to  him  to  secure  payment  of  the  purchase- 
money  notes,  and,  in  addition  to  the  land 
and  personal  property  thus  being  acquired, 
mortgaged  also  other  real  estate  then  owned 
by  him.  Consequently  there  was  proof  that 
the  purchase  money  was  not  fully  paid  at 
the  time  of  the  conveyance  to  Gilder.  By 
virtue  of  these  Instruments  thus  construed 
together,  it  would  follow  as  a  legal  proposi- 
tion that  there  was  an  executory  contract 
for  the  conveyance  of  the  tract  of  land  out 
of  the  Tatman  league,  the  superior  title  re- 
maining In  Minter  and  wife,  and  which  could 
t)e  divested  by  Gilder  or  his  vendees  only  by 
the  payment  of  the  purchase  price.  Mastersoa 
V.  Cohen,  46  Tex:  520 ;  Jackson  v.  Palmer,  52 
Tex.  427 ;  Webster  v.  Mann,  52  Tex.  416 ;  Hale 
V.  Baker,  60  Tex.  217.  And  it  is  further  to  be 
observed  that  a  complete  rescission  of  the 
entire  original  contract  evidenced  by  the 
deed,  mortgage,  bill  of  sale  and  notes  took 
place  and  was  given  effect  by  the  terms  of 
the  decree  of  1884  upon  the  property ;  there 
being  restored  to  Gilder,  through  his  heirs, 
the  land  which  he  owned  prior  to  the  execu- 
tion of  the  mortgage,  independent  of  his 
purchase  from  Minter,  and  there  being  re- 
stored to  Minter,  through  his  heirs,  the  title 
to  the  land  which  he  had  contracted  by  the 
executory  agreement  to  convey  to  Gilder  out 
of  the  Tatman   league  and  Fisher  league. 


The  efTect  was  to  revest  the  heirs  of  Minter 
with  their  ancestor's  title,  free  from  the  Gild- 
er claim. 

[5]  And  the  effect  of  tbe  fact  of  which 
Dicken  had  notice  Is  that,  if  Dicken  secured 
any  right  or  title,  it  was  taken  subject  to 
the  vendor's  lien  and  superior  title  of  Min- 
ter. And  he  not  having  paid  or  offered  to 
pay  his  proportionate  part  of  the  purchase 
money,  nor  having  exercised  or  attempted  to 
exercise  his  right  of  redemption,  bat  having 
abandoned  same,  appellants  cannot  recover. 
Ufford  V.  Wells,  52  Tex.  617 ;  Pierce  v.  More- 
man,  84  Tex.  596,  20  S.  W.  821.  The  second 
assignment  must  therefore  be  overruled. 

The  judgment  is  affirmed. 


ADAMS  et  al.  v.  BURBELL  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  14,  1913.    Rehearing  Denied  Nov.  27, 

1913.) 

1.  Appeal  and  E^ror  (|  302*)— StrFFiciENCT 
OF  Assignments— Rules  of  Court. 

Assignments  of  error  not  distinctly  speci- 
fying the  ground  of  error  relied  on,  and  dis- 
tinctly setting  them  forth  in  the  motion  for  new 
trial,  as  required  by  rule  24  of  Courts  of  Civil 
Appeals  rules  (142  S.  W.  xii),  are  not  ground 
for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1744-1752 ;  Dec.  Dig.  | 
302.*] 

2.  Sequestration  (§  20*)— Judgment  for  De- 
fendant—Damages. 

In  trespass  to  try  title  to  timber  land, 
plaintiffs,  in  order  to  protect  the  timber  pend- 
ing suit,  filed  a  replevin  bond  by  agreement,  and 
obtained  possession  of  tbe  land.  Held,  that 
whether  the  bond  was  a  common-law  or  statu- 
tory bond,  plaintiffs,  on  judgment  for  defend- 
ant, were  liable  for  unlawfully  cutting  and  re- 
moving timber   belonging   to   the   defendant. 

[Ed.  Note.— For  other  cases,  see  Sequestra- 
tion, Cent.  Dig.  {{  42-49;   Dec  Dig.  i  20.*] 

Appeal  from  District  Court,  Jasper  Coun- 
ty;  W.  B.  Powell,  Judge. 

Action  betw'een  W.  J.  B.  Adams  and  oth- 
ers against  Arthur  Burrell,  R.  C.  Conn,  and 
R.  B.  Ritchie  and  others.  Judgment  for  de- 
fendants Conn  and  Ritchie,  and  Adams  and 
others  appeal.    Affirmed. 

See,  also,  104  Tex.  183,  135  S.  W.  1156. 

W.  J.  B.  Adams,  R.  F.  Adams,  and  Abel 
Adams,  appellants  here,  were  plaintiffs  in  the 
court  below.  Their  suit  was  against  appel- 
lees R.  C.  Conn  and  R.  B.  Ritchie  and  others, 
and  was  to  try  the  title  to  a  tract  of  640 
acres  of  land  In  Jasper  county  and  for  dam- 
ages. On  the  ground  that  they  feared  the  de- 
fendants would  make  use  of  the  possession 
they  had  of  the  land  to  Injure  it,  and  would 
convert  to  their  own  use  the  timber  growing 
on  It,  appellants,  at  the  time  they  commenced 
their  suit,  to  wit,  March  24,  1908,  procured 
the  Issuance  of  a  writ  of  sequestration  and  a 
levy  thereof  on  the  land.  April  10,  1908,  Tom 
Bilbo,  one  of  the  defendants,  who  claimed  to 
own  the  northeast  quarter  of  the  tract,  ap- 
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pellees  Conn  and  Bltchle  who  claimed  to  own 
the  timber  on  said  northeast  quarter  tind  on 
the  northwest  quarter  of  the  tract,  and  Ar- 
thur Burrell,  who  claimed  to  own  the  south 
one-half  of  the  tract,  replevied  the  land  by 
filing  a  bond  as  authorized  by  the  statute  (ar- 
ticle 7103,  B.  S.  1911).  July  14,  1908,  in  ac- 
cordance with  an  agreement  between  the  par- 
ties, the  replevy  bond  of  said  defendants  was 
withdrawn  from  the  files  and  canceled,  and, 
in  lieu  thereof,  appellants,  as  plalntlfTs  in 
the  suit,  made  and  filed  a  replevy  bond,  with 
W.  W.  Blake  and  Bol  Blake  as  their  sure- 
ties, conditioned  as  specified  In  article  7110 
of  the  Bevlsed  Statutes  of  1911,  and,  it  seems, 
possession  of  the  land  thereupon  was  deliv- 
ered to  them.  Afterwards,  but  before  the 
cause  was  tried,  timber  on  the  northwest 
and  northeast  quarters  of  the  tract  was  cut 
and  removed  therefrom.  Alleging  that  appel- 
lants had  wrongfully  cut  and  removed  same, 
appellees  Conn  and  Bitclile,  by  a  cross-action 
against  appellants,  sought  a  recovery  against 
them  for  the  value  thereof.  A  trial  resulted 
in  a  Judgment  as  follows:  In  favor  of  appel- 
lants for  the  south  one-half  of  the  tract;  In 
favor  of  defendant  Rachel  Burrell  and  others 
for  the  northwest  quarter  of  the  tract ;  in  fa- 
vor of  the  defendant  Bill>o  for  the  northeast 
quarter  of  the  tract;  and  In  favor  of  appel- 
lees Conn  and  Bitchie  against  appellants  for 
the  sum  of  $2,770  as  the  value  of  timber  re- 
moved by  them  from  the  northwest  and 
northeast -quarters.  From  the  judgment  ap- 
pellants prosecuted  an  appeal  to  the  Court  of 
Civil  Appeals  at  Galveston.  That  court  af- 
firmed the  Judgment  in  so  faT  as  it  was  In 
favor  of  appellants  for  the  south  one-half  of 
the  tract,  and  in  favor  of  Bilbo  for  the  north- 
east quarter  thereof,  but  reversed  it  in  so 
far  as  it  was  in  favor  of  Bachel  Burrell  and 
others  for  the  northwest  quarter,  and  in  fa- 
vor of  Conn  and  BitcMe  for  the  value  of  tim- 
ber thereon,  and  in  so  far  as  It  was  in  favor 
of  said  Conn  and  Bitchie  for  the  value  of 
timber  on  the  northeast  quarter,  and  then 
rendered  Judgment  in  appellants'  favor  for 
said  northwest  quarter,  and,  having  deter- 
mined that  appellees  Conn  and  Bitchie  own- 
ed the  timber  on  the  northeast  quarter  of  the 
tract,  and  were  entitled  to  recover  the  value 
thereof,  remanded  the  cause  for  a  trial  be- 
tween appellants  and  said  Conn  and  Bitchie 
to  determine  such  value.  127  S.  W.  581.  The 
Supreme  Court,  after  granting  a  writ  of  er- 
ror, affirmed  the  Judgment  rendered  by  the 
Court  of  Civil  Appeals.  104  Tex.  183,  135  S. 
W.  1156.  A  trial  between  appellants  and  ap- 
pellees Conn  and  Bitchie  in  accordance  with 
the  opinions  of  the  Supreme  Court  and  said 
Court  of  Civil  Appeals  resulted  in  a  Judg- 
ment in  favor  of  said  Conn  and  Bitchie 
against  appellants  and  against  W.  W.  Blake 
and  Bol  Blake,  the  sureties  on  appellants' 
said  replevy  bond,  for  the  sum  of  $1,938.50 
as  the  value  of  timber  cut  and  removed  from 
said  northeast  quarter  of  said  tract  of  land. 


From  this  Judgment  appellanfs,  said  W.  3. 
B.  Adams,  R.  F.  Adams,  and  Abel  Adams, 
alone  appeal. 

Holland  &  Holland,  of  Orange,  and  Bot 
Blake,  of  Jasper,  for  appellants.  Smith  & 
Blackshear,  of  Jasper,  and  Goodrich  &  Lew- 
is, of  Hemphill,  for  appellees. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1]  If  for  no  other  reason,  appel- 
lants should  be  denied  a  reversal  of  the  Judg- 
ment on  the  grounds  ui^ed  In  their  first  and 
second  assignments,  because  same  were  not 
distinctly  set  forth  In  their  motion  for  a  new 
trial  as  required  by  rule  24  for  the  govern- 
ment of  Courts  of  Civil  Appeals.  142  S.  W. 
xlL  If,  however,  those  assignments  were  en- 
titled to  consideration,  it  is  not  at  all  clear 
they  should  be  sustained ;  for  they  are  predi- 
cated on  the  assumption  that,  because  de- 
fendants in  the  suit  replevied  the  land  after 
it  was  levied  on  by  virtue  of  the  writ  of  se- 
questration, they  were  in  possession  of  it  at 
Uie  time  the  timber  was  cut  and  removed. 
Such  an  assumption  ignores  the  fact  that  aft- 
er it  was  80  replevied,  and  before  any  of  the 
timber  was  cut  and  removed,  by  an  agree- 
ment between  all  the  parties  concerned,  ap- 
pellants executed  and  filed  a  replevy  bond  in 
lieu  of  the  one  defendants  had  filed,  and  in 
that  way  obtained,  and  at  the  time  the  tim- 
ber was  cut  had  possession  of,  the  land. 

[2]  The  remaining  assignment  Is  that  "the 
trial  court  erred  in  his  first  conclusion  of  law 
in  finding  that,  under  the  Judgment  of  the 
Court  of  Civil  Appeals  In  this  cause  hereto- 
fore delivered,  plaintifTs  are  liable  to  the  de- 
fendants for  the  value  of  the  timber  cut  and 
removed."  The  reason  given  in  the  proposi- 
tion under  the  assignment  why  appellants 
think. the  court  erred  as  claimed  is  that  (as 
they  assert)  the  bond  they  executed,  by  virtuo 
of  which  they  obtained  possession  of  the 
land,  was  a  common-law  and  not  a  statutory 
bond,  wherefore,  they  say,  it  was  necessary, 
before  a  Judgment  could  be  rendered  against 
them  and  their  sureties,  that  appellees  Conn 
and  Bitchie  should  allege  and  prove  a  breach 
of  the  bond.  It  may  be  conceded  that  as  to 
the  sureties,  if  they  were  in  the  attitude  of 
complaining  of  it,  the  Judgment  should  be  set 
aside,  if  it  appeared  that  it  was  rendered  in 
the  absence  of  such  pleading  and  proof;  for 
Uability  on  their  part  was  purely  contractual. 
But  It  does  not  follow  that  for  the  reason 
given  it  should  be  set  aside  as  to  appellants. 
For,  without  reference  to  the  character  of 
the  bond,  or  whether  they  had  made  a  bond 
or  not,  appellants  would  be  liable  if  they,  as 
appellees  alleged  they  did,  unlawfully  cut 
and  removed  from  the  land  timber  belonging 
to  appellees.  Whether  appellants  did  so  cut 
and  remove  such  timber  was  a  question  of 
fact,  to  be  determined  from  testimony  heard. 
The  sufficiency  of  the  testimony  to  support  a 
finding  that  they  did  unlawfully  cut  and  re- 
move the  timber  Is  not  questioned  by  any 


Digitized  by 


Google 


Tex.) 


DTE  V.  UTINGSTON  LUMBER  CO. 


53 


mwlgnment  we  can  consider.  In  tbls  atU- 
tnde  of  the  case  we  must  assume,  in  support 
of  the  Judgment,  that  the  testimony  was 
safiScient  to  show  that  they,  or  those  acting 
for  them,  did  cut  and  remoTe  the  timber. 
The  judgment  is  aflSrmed. 


DTE  et  al.  ▼.  LIVINGSTON  LUMBEB  CO. 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Dec   1,  1913.     Rehearing   Denied 

Dec.  11,  1913.) 

1.  Pabtnebship    0    141*)  —  Pbopkbty    Con- 

VKTED. 

A  deed  signed  by  partners  who  composed 
the  LdTingston  Lumber  &  Manufacturing  Com- 
pany, which  recited  that  it  conveyed  all  of  the 
property  and  assets  of  that  company  to  a  cor- 
poration, includes  only  the  partnership  prop- 
erty and  does  not  pass  title  to  the  partners' 
individual  estate. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  if  214-221;   Dec  Dig.  i  141.*] 

2.  Pl£ADINa  (§  214*)— DKUUBBEB— ElTXCT. 

On  demurrer  the  averments  of  the  peti- 
tion must  be  taken  as  true. 

[Ed.  Note.— FoD  other  cases,  see  Pleading, 
Cent.  Dig.  {{  625-634;    Dec.  Dig.  {  214.»] 

3.  Tbbsfass  to  Tbt  Title  (J  82*)- Actions— 
Pktitionb— SumciENOT. 

A  petition  in  trespass  to  try  title,  which 
averred  that  defendants  based  their  sole  claim 
of  title  on  a  deed  executed  by  plaintiffs  as 
members  of  a  6rm,  which  included  onl^  the  firm 
property,  and  that  the  land  was  the  mdividual 
property  of  plaintiffs,  states  a  cause  of  action. 
[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  K  39-41;  Dec.  Dig.  § 
32.*] 

4.  Trkspass  to  Tbt  Titlk  (i  32*)— PxTiTion 

— SumCIENCT.  • 

In  trespass  to  try  title,  where  the  petition 
alleged  that  defendants  based  their  whole  claim 
of  title  on  a  deed  conveying  the  partnership 
property  of  a  firm  formerly  composed  of  plain- 
tiffs, and  Uiat  the  land  in  suit  was  plaintiffs' 
individual  property,  subsequent  counts  based  on 
other  agreements  m  relation  to  the  property, 
to  which  defendants  were  parties,  do  not  state 
a  cause  of  action  and  are  open  to  special  excep- 
tion. 

[Eld.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  |{  30-41;  Dec  Dig.  f 
32.*] 

Appeal  from  District  Court,  Polk  County ; 
L.  B.  Hightower,  Judge. 

Action  by  I.  A.  Dye  and  another  against 
the  Livingston  Lumber  Company.  From  a 
Judgment  sustaining  a  demurrer  to  the  peti- 
tion, plaintiffs  appeal.  Reversed  and  re- 
manded. 

Holshonsen  &  German  and  T.  F.  Meece,  all 
at  Livingston,  for  appellants.  Hill  &  Hill,  of 
Livingston,  for  app^lee. 

LEVY,  X  This  Is  an  action  in  trespass  to 
try  title  to  certain  lands  and  for  damages  for 
timber  taken  therefrom.  The  petition  has  the 
formal  statutory  allegations  of  trespass  to 
try  title,  and  in  addition  thereto  alleges  and 
seta  out  deeds  to  a  common  source  of  title 
under  wbidi  both  the  plaintiffs  and  defend- 
ant assert  title  to  the  lands  in  controversy, 


and  further  alleges  that  the  only  claim  de- 
fendant has  or  is  asserting  to  the  land  Is 
through  and  by  virtue  of  a  certain  instru- 
ment in  writing,  which  Is  set  out  In  full.  'The 
defendant  answered  by  general  demurrer  and 
special  exceptions,  besides  other  pleas.  The 
court  sustained  the  demurrer  and  certain 
special  exceptions  to  the  petition,  and  the 
appeal  is  to  revise  these  rulings  of  the  court 

[1  -3]  The  demurrer  Is  directed  to  the  third 
and  fourth  and  the  sixth  and  seventh  par- 
agraphs of  the  petition,  wherein  was  alleged 
and  set  out  the  particular  claim  of  the  de- 
fendant and  the  plaintiffs  to  the  lands  sued 
for.  It  appears  from  the  petition  that  appel- 
lants Kelly  and  Dye  formed  a  sawmill  co- 
partnership under  the  name  of  the  Livings- 
ton Lumber  &  Manufacturing  Company. 
Prior  to  the  partnership  Kelly  and  Dye  sep- 
arately acquired  by  deeds  the  lands  In  suit, 
which  deeds  are  set  forth.  On  September 
10,  1902,  this  copartnership,  through  the 
partners,  executed  an  instrument  in  writing 
by  the  terms  of  which  there  was  passed,  for 
th£  consideration  therein  specified,  to  the 
Livingston  Lumber  Company,  a  corporation, 
the  following:  "All  of  the  property  and  as- 
sets of  every  kind  and  nature  of  said  Livings- 
ton Lumber  &  Manufacturing  Company." 
Appellants  sue  as  individuals,  alleging,  as  to 
the  land  in  suit,  "that  the  Livingston  Lum- 
ber &  Manufacturing  Company  had  no  title  or 
Interest  in  said  lands,  but  the  same  were  the 
property  of  the  said  I.  A.  Dye  and  C.  B. 
Kelly."  The  instrument  of  September  10, 
1902,  purported  on  it  face,  and  in  legal  effect 
operated,  we  think,  to  pass  and  vest  in  the 
Livingston  Lumber  Comi)any,  a  corporation, 
the  title  to  all  the  real  and  personal  proper- 
ty of  the  Livingston  Lumber  &  Manufactur- 
ing Company,  a  copartnership,  but  did  not 
purport  or  operate  to  pass  the  distinct  and 
separate  property,  which  was  not  copartner- 
ship property,  of  the  members  of  the  partner- 
ship. And  in  •  legal  requirement  a  further 
conveyance  was  not  necessary  in  order  to 
pass  to  the  Livingston  Lumber  Company,  a 
corporation,  the  copartnership  property  of 
the  Livingston  Lumber  &  Manufacturing 
Company.  And  In  view  of  the  allegation  that 
the  property  in  suit  was  not  copartnership 
property  of  the  Livingston  Lumber  &  Manu- 
facturing Company,  which  on  demurrer  must 
be  taken  as  true,  the  petition  on  its  face  suf- 
ficiently presented,  as  against  a  demurrer, 
an  actionable  controversy.  If,  under  the  al- 
legations, the  lands  sued  for  were  not  part- 
nership lands  of  the  Livingston  Lumber  it 
Manufacturing  Company,  but  the  distinct 
and  private  lands  of  the  individual  members 
of  that  partnership,  then,  assuming  as  true 
the  allegation  that  defendant  claims  only 
under  the  Instrument  of  1902,  the  appellants 
were  legally  entitled  to  recover  against  ap- 
pellee. 

[4]  But  If  the  lands  In  suit  were,  on  a  trial, 
shown  to  be  the  copartnership  lands  of  the 
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Livingston  liumber  &  Manufacturing  Compa- 
ny, then  it  would  follow  as  a  matter  of  law 
thati  appellee  would  be  entitled,  In  view  of 
the  Instrument  of  1902,  to  a  Judgment  And 
In  view  of  the  construction  given  the  Instru- 
ment of  1902,  which  Is  pleaded  as  the  only 
claim  of  appellee  to  the  lands  sued  for,  the 
allegations  shown  In  paragraphs  6  and  7  of 
the  petition  would  not  legally  avail  appel- 
lants, as  placing  any  title  in  them,  even  if 
proven  as  alleged.  For  if  by  legal  force  and 
effect  of  the  instrument  of  1902  only  partner- 
ship property  of  the'  Livingston  Lumber  & 
Manufacturing  Company  was  undertaken  to 
be  passed  and  did  pass  to  the  Livingston 
Lumber  Company,  a  corporation,  then  the 
rights  of  appellants  and  the  corporation 
would  be  limited  to  the  controversy  of  fact 
of  whether  or  not  the  property  sued  for  was 
the  partnership  property  of  the  Livingston 
Lumber  &  Manufacturing  Company  or  the 
distinct  and  private  property  of  the  individ- 
ual members  of  the  partnership.  And,  if  it 
were  established  that  the  lands  sued  for 
were  the  distinct  and  private  property  of  the 
individual  members  of  the  partnership,  then 
appellee  would  conclusively  have  no  such 
claim  or  title  to  the  premises  as  it  could  le- 
I  gaily  make  subsequent  or  any  agreement  of 
disposition  about,  as  pleaded  in  such  para- 
graphs above  referred  to.  Likewise,  If  It 
were  established  that  the  lands  sued  for 
were  partnership  property  of  the  Livingston 
Lumber  &  Manufacturing  Company  and  not 
the  distinct  and  private  property  of  the  in- 
dividual members  of  the  partnership,  then 
appellants  would  conclusively,  in  view  of  the 
instrument  of  1902,  have  no  title  or  claim  in 
the  property  as  they  could  legally  make  sub- 
sequent agreement  or  any  contract  about,  as 
pleaded  in  said  sixth  and  seventh  paragraphs. 
Therefore  the  entire  petition  was  not  subject 
to  a  general  demurrer.  And  the  elimination 
of  the  sixth  and  seventh  paragraphs  of  the 
petition  by  special  exception,  which  we  think 
was  correctly  ruled  by  the  court,  neverthe- 
less left  remaining,  under  the  other  para- 
graphs, a  cause  of  action  sufficiently  stated. 
Aa  the  general  demurrer  and  special  excep- 
tion No.  1  were  improperly  sustained,  the 
assignments  presenting  the  errors  are  sus- 
tained, and  the  Judgment  is  reversed,  and  the 
cause  remanded. 


SUPREME  RULING   OP   FRATERNAI. 
MYSTIC  CIRCLE  v.  HANSEN. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct.  30,   1913.     Rehearing  Denied 

Nov.  13,  1913.) 

1.  INSUBANCB  (S  761*)— Mutual  Benefit  As- 
sociation —  Reinstatement  of  Meubeb  — 
Application— Waeranties. 

An  application  for  reinstatement  in  a 
fraternal  mutual  benefit  association  having  pro- 
vided that  the  original  application,  under  which 
the  benefit  certificate  was  issued,  should  be 
binding  "as  of  the  date  of  the  application  for 


reinstatement,"  and  the  original  application  hav- 
ing warrantied  that  the  member  had  not  had 
certain  diseaseB,  the  reinstatement  was  on  a 
warranty  that  he  had  bad  none  of  those  diseases 
after  the  certificate  was  issued  and  before  the 
reinstatement. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  $  1924 ;   Dec.  Dig.  {  761.*] 

2.  Insuranck  ((  761*)  — W  A  bran  TIB  B  — 
Breach. 

In  the  absence  of  a  statute  limiting  the  ef- 
fect of  a  breach  of  warranty,  on  which  one  is 
reinstated  to  membership  in  a  fraternal  mutual 
benefit  association  which  has  isaaed  a  benefit 
certificate  on  his  life,  that  he  has  not  had  cer- 
tain diseases,  the  breach  works  a  forfeiture  of 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1924;  Dec.  Dig.  {  761.»] 

3.  Insubance  (J  745*)— Fbatebnal  Associa- 
tions—  Misbefbesentations  in  Apfuca- 
TioN — Statutes. 

Acts  31st  Leg.  (1st  Extra  Sess.)  c.  36,  de- 
claring untrue  statements  in  an  application  for 
membership  in  a  fraternal  beneficiary  associa- 
tion shall  not  prevent  recovery  on  the  benefit 
certificate  unless  shown  to  be  material  to  risk, 
does  not  govern  a  certificate  on  a  member  re- 
instated before  the  act  took  effect. 

[Ed.  Note.— For  other  cages,  see  Insurance, 
Cent.  Dig.  S  1890;    Dec  Dig.  {  746.»] 

4.  Insubance  ({  723*)— Fbatebnai.  Associa- 
tions—Application— Statements  Matebi- 
Ai.  to  the  Risk. 

False  statements  that  one  had  never  had 
dysentery  or  any  disease  of  the  genital  organs 
or  undergone  a  surgical  operation  are  material 
to  the  risk,  within  Acts  Slst  Leg.  (1st  Extra 
Sess.)  c.  36,  declaring  untrne  statements  in  an 
application  for  membership  in  a  fraternal  bene- 
ficiary association  shall  not  prevent  recovery, 
on  the  benefit  certificate  unless  shown  to  be  ma- 
terial to  the  risk. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  If  1859-1865 ;   Dec.  Dig.  S  723.*] 

Appeal  from  Fayette  County  Gourt; 
George  WiUrich,  Judge. 

Action  by  Ella  Hansen  against  the  Su- 
preme Ruling  of  the  Fraternal  Mystic  Cir- 
cle. Judgment  for  plaintifC.  Defendant  ap- 
peals.    Reversed  and  rendered. 

Meador  &  Davis,  of  Dallas,  for  appellant 
John  T.  Duncan,  of  La  Grange,  for  appellee. 

PLEASANTS,  0.  J.  This  suit  was  brought 
by  appellee  to  recover  upon  a  benefit  certif- 
icate for  $1,000  issued  by  the  appellant,  a 
fraternal  mutual  boieflt  association,  on  the 
life  of  Julius  Hansen,  her  deceased  hus- 
band. In  answer  to  plaintitTs  suit  the  de- 
fendant pleaded  that  the  contract  of  insur- 
ance was  void  because  of  false  statements, 
representations,  and  warranties  made  by 
the  insured  in  his  application  tor  insurance 
and  his  application  for  reinstatement  after 
the  lapse  of  the  certificate  for  nonpayment 
of  dues.  The  cause  was  tried  in  the  court 
below  without  a  Jury,  and  Judgment  was 
rendered  In  favor  of  plaintiff  for  $1,000. 

The  following  facts  are  established  by  the 
evidence:  In  the  original  application  for 
Insurance,  which  was  made  on  October  19, 
1896,  and  upon  wliich  the  certificate  herein 
sued   on   was   issued,   the   deceased,   Julius 
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Hansen,  made  the  foUowIiiK  warranties :  "t 
do  hereby  warrant  the  tnitbfulnese  of  tbe 
statements  In  tbls  petition,  and  consent  and 
agree  that  any  nntrue  or  fraudulent  state- 
ment made  therein,  or  to  the  worthy  medical 
examiner,  or  any  concealment  of  facts  by  me 
In  this  iMtltlon,  or  any  suspension  or  ex- 
pulsion from,  or  voluntarily  severing  my 
connection  with,  this  order,  shall  forfeit  the 
rights  of  myself,  my  benefleiarles,  and  my 
family,  or  dependents,  to  all  benefits  and 
privileges  therein." 

The  certificate  of  insurance,  sued  on  here- 
in, contains  the  following  provisions :  "This 
certificate  of  membership  is  issued  to  JoUus 
Hansen  •  •  •  In  consideration  of  the  ap- 
plication for  this  membership,  and  of  the 
statements  and  agreements  herein  contained, 
and  of  the  warranty  of  the  said  member  that 
all  answers  to  tbe  medical  examiner  In  orig- 
inal petition  for  membership  are  full,  cor- 
rect, and  tme,  and  upon  the  further  condi- 
tions that  said  member  compiles  with  the 
constitution,  laws,  rules,  and  requirements 
of  tbe  Supreme  Ruling  of  the  Fraternal 
Mystic  Circle  now  in  force,  or  as  the  same 
may  be  bereafter  altered  or. amended,  and 
that  the  said  application  for  membership, 
the  medical  examination,  the  constitution 
and  laws,  and  the  benefit  certificate  are  made 
a  part  of  the  contract,  as  fully  as  If  herein 
set  forth  at  length.  Upon  these  conditions 
the  Supreme  Ruling  of  the  Fraternal  Mystic 
Circle  hereby  promises  and  binds  Itself  to 
pay  out  of  the  mortuary  fund  of  said  order 
to  his  wife,  Ella  Hansen,  upon  satisfactory 
proof  of  death  of  said  member,  while  In  good 
standing  upon  tbe  books  of  the  said  the  Su- 
preme Ruling  of  the  Fraternal  Mystic  Circle, 
the  snm  of  two  thousand  dollars.  •  •  • 
I  hereby  accept  this  certificate  on  the  terms 
and  conditions  named  therein,  this  18th  day 
of  November,  1908.  [Signed]  Julias  Han- 
sen." . 

In  the  "Statement  of  the  Medical  Examin- 
er" made  by  Julius  Hansen,  appears  the  fol- 
lowing : 

"(7)  Have  you  ever  been  subject  to  or  had 
any  of  the  following  disorders  or  diseases? 
(Answer 'Yes' or 'No' to.  eadL)  •  •  •  BU- 
ious,  renal,  or  hepatic  colic?  No.  Cancer  or 
any  tnmor?  No.  Catarrh?  No.  Chronic 
diarrhea?  No.  Disease  of  the  liver?  No. 
Disease  of  the  stomach?  No.  Dysentery? 
No.  Dyspepsia?  No.  Ulcers  or  open  sores? 
No.  Any  disease  of  the  genital  or  urinary  or- 
gans?   No." 

"(16)  Have  yon  nndergone  any  sargical 
operation?    No." 

The  laws  of  the  defendant  order  provide 
that.  In  tbe  event  any  member  shall  obtain 
admissloh  ot  reinstatement  into  the  order 
by  false  or  untrue  answers  in  application  of 
medical  examination,  regarding  personal  or 
fiunlly  history  or  present  condition  of  health, 
the  oertlflcate  shall  be  void,  and  no  right  of 
recovery  against  the  defendant  order  shall 
exist 


Deceased  remained  a  member  In  good 
standing  of  appellant  association  until  De- 
cember 31,  1008,  when  he  was  suspended  for 
nonpayment  of  dues,  and  remained  suspend- 
ed until  June  24,  1009,  when  he  was  rein- 
stated upon  his  application  for  reinstate- 
ment, which  was  made  on  May  31,  1009. 
This  application  contains  the  following  war- 
ranties and  agreements:  "I  hereby  warrant 
and  declare  that  I  am  now  [May  31,  1009] 
In  sound  health ;  that  there  is  no  cause  In 
connection  with  my  physical  condition  that 
would  be  a  bar  to  my  securing  life  insur- 
ance or  in  any  way  shorten  my  life;  that  I 
am  not  afflicted  with  any  physical  or, men- 
tal defect  or  infirmity;  that  I  have  never 
suffered,  nor  am  I  now  suffering,  from  tu- 
berculosis, consumption,  spitting  of  blood,  ha- 
bitual cough,  •  •  •  diseases  of  the  liver 
or  kidneys,  or  cancer.  •  *  •  I  expressly 
agree  that  tbe  original  application  for  mem- 
bership under  which  said  certificate  was  is- 
sued shall  be  effective  and  binding,  the 
same  as  If  made  to  said  Fraternal  Mystic 
Circle  at  this  date.  Now,  in  consideration 
of  the  foregoing  statements  and  warranties 

*  •  •  I  hereby  request  that  I  may  be  re- 
instated, and  I  agree  that  •••  my  re- 
instatement shall  be  valid  and  binding  only 
In  consideration  that  such  statements  and 
warranties  herein  and  in  said  petition  are 
fall,  complete,  and  true,  and  tbe  only  state- 
ments and  warranties  in  consideration  of 
which  I  am  reinstated,  and,  if  any  of  them 
are  untrue,  my  said  membership  shall  be 
null  and  void,  and  I  further  agree  that  tbe 
receipt  of  future  payments  by  said  S^raternal 
Mystic  Circle  shall  not  estop  tbe  order  from 
defense  on  account  of  any  false  statement 
herein  or  in  said  petition." 

At  the  time  this  application  was  made 
the  deceased  also  presented  to  appellant  a 
petition  for  reinstatement  signed  .by  him. 
This  petition  contains  the  following  state- 
ments and  agreements:    "I,  Julius  Hansen, 

•  •  •  do  hereby  certify  that  I  am,  on 
tbe  day  and  year  above  written  [May  31, 
1009]  of  *  *  *  sound  constitution,  in 
good  health,  and  free  from  all  diseases  and 
infirmities,  and  I  hereby  repeat  all  state- 
ments and  warranties  contained  in  my  peti- 
tion for  membership,  and  warrant  the  same 
and  statement  herein  or  to  the  worthy  medi- 
cal examiner,  and  each  of  them,  to  be  full, 
complete,  and  true.  I  further  certify  that 
there  has  been  no  change  in  my  family  his- 
toiy,  and  that  I  have  had  no  severe  illness, 
local  disease,  or  personal  injury  since  the 
date  of  my  original  petition  and  examina- 
tion for  membership  in  this  order.  •  *  • 
Now,  in  consideration  of  the  foregoing  state- 
ments and  warranties,  •  •  •  I  hereby 
request  that  I  may  be  reinstated  in  said 
ruling  under  said  benefit  fund  certificate, 
and  I  agree  that  •  •  •  my  reinstate- 
ment shall  be  valid  and  binding  only  la  con- 
sideration that  such  statements  and  warran- 
ties herein  and  in  said  petition  are  fulli  com- 
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plete,  and  tnie,  and  the  only  statements  and 
warranties  In  consideration  of  wblch  I  am 
reinstated,  and,  if  any  of  them  are  untme, 
said  membership  shall  be  null  and  void,  and 
I  further  agree  that  the  receipt  of  further 
payments  by  said  ruling  shall  not  estop 
this  order  from  defense  on  account  of  any 
false  statements  herein  or  In  said  petition." 

The  undisputed  evidence  shows  that  the 
deceased  was  operated  on  for  hydrocele  in 
November,  1908,  and  again  In  April,  1909. 
He  bad  an  attack  of  dysentery  In  April,  1909, 
and  at  that  time  was  sick  for  several  days. 
The  physician  who  operated  on  him  for  hy- 
drocele testified  that  at  the  last  operation  he 
advised  deceased  to  consult  another  physi- 
dan,  because  he  bad  reached  the  conclusion 
that  deceased  had  cancer  of  the  testicle,  or 
that  such  disease  was  developing,  as  he  was 
then  annoyed  with  pains  in  the  testicle.  In 
March,  1910,  the  year  after  his  reinstate- 
ment, his  testicle  was  removed.  He  died  in 
August,  1910,  from  cancer  of  the  Intestines. 

There  is  evidence  sufficient  to  sustain  the 
finding  of  the  trial  court  that  at  the  time  the 
deceased  made  his  application  for  reinstate- 
ment in  May,  1909,  he  was  in  good  health, 
and  was  not  then  sufFerlng  from,  and  had 
never  had,  any  of  the  diseases  mentioned  in 
said  application.  The  only  disease  mention- 
ed in  this  application  which  the  evidence 
tends  to  show  he  had  before  the  application 
was  made  is  cancer,  and,  while  It  seems  to 
us  that  the  preponderance  of  the  evidence 
shows  that  he  had  this  disease  before  his  ap- 
plication for  reinstatement  was  made,  there 
is  evidence  to  sustain  the  finding  of  the 
court  that  said  disease  did  not  develop  until 
several  months  after  thfe  deceased  was  rein- 
stated. 

[1]  We  do  not,  however,  agree  with  the 
learned  trial  Judge  and  counsel  for  appellee 
in  the  proposition  that  appellee's  right  to  re- 
cover In  this  case  depends  upon  the  condi- 
tion of  deceased's  health  at  the  time  his  ap- 
plication for  reinstatement  was  made,  and 
the  truth  or  falsity  of  his  warranty  in  said 
application  that  he  had  never  had  any  of  the 
diseases  therein  mentioned.  In  addition  to 
the  warranty  that  he  had  never  had  any  of 
the  diseases  named  in  the  application,  he 
agreed  that  the  original  application,  under 
which  the  certlQcate  was  made,  should  be 
binding  as  of  the  date  of  the  application  for 
reinstatement,  and  in  bis  petition  for  rein- 
statement, which  accompanies  his  applica- 
tion, he  says:  "I  hereby  repeat  all  state- 
ments and  warranties  contained  In  my  peti- 
tion for  membership,  and  warrant  the  same 
and  statements  herein  as  to  the  worthy  medi- 
cal examiner,  and  each  of  them,  to  be  full, 
complete,  and  true."  In  his  application  for 
reinstatement  he  makes  the  following  agree- 
ment :  "I  agree  that  my  reinstatement  shall 
be  valid  and  binding  only  In  consideration 
that  such  statements  and  warranties  herein 
and  in  said  petition  are  full,  complete,  and 
tme,  and  the  only  statements  and  warranties 


In  consideration  of  whicb  I  am  reinstated, 
and.  If  any  of  them  are  untrue,  my  member- 
ship  shall  be  null  and  void,  and  I  further 
agree  that  the  receipt  of  future  payments  by 
the  Fraternal  Mystic  Clr<de  shall  not  estop 
the  order  from  defense  on  account  of  any 
false  statements  herein  or  in  said  petition.'' 

By  the  explicit  terms  of  the  instruments 
before  set  out  which,  together,  evidence  the 
contract  between  the  parties,  the  vaUdity 
of  the  certificate  depends  upon  the  truth  of 
the  statements  made  to  the  medical  examin- 
er. It  is  shown  by  the  undisputed  evidence 
that  at  least  three  of  these  statements  were 
false,  namely,  that  the  deceased  had  never 
had  dysentery,  had  never  had  any  disease  of 
the  genital  organs,  and  had  never  undergone 
a  surgical  operation.  As  before  stated,  the 
undisputed  evidence  shows  that  he  suffered 
from  hydrocele,  a  disease  of  the  testicle,  la 
1908  and  1909,  before  his  application  for  re- 
instatement was  made,  that  he  had  been 
operated  on  twice  to  obtain  relief  from  said 
disease,  and  that  he  had  dysentery  in  April, 
1909. 

[2]  In  the  absence  of  any  statute  iimiHng 
the  effect  of  a  breach  of  warranties  in  con- 
tracts of  this  kind,  it  is  well  settled  that 
such  breach  works  a  forfeiture  of  the  con- 
tract Insurance  Co.  v.  Pinson,  94  Tex.  553, 
63  S.  W.  531 ;  Supreme  Lodge  v.  Payne,  101 
Tex.  449,  108  S.  W.  1160,  15  L.  B.  A.  (N.  S.) 
1277. 

[3]  In  the  case  of  Modem  Order  of  Prtetor- 
lans  T.  Hollmlg,  100  Tex.  623,  103  S.  W.  476, 
It  was  decided  that  the  act  of  1903  (article 
4947,  Revised  Statutes  1911),  which  declares 
"that  any  provision  in  any  contract  or  policy 
of  Insurance  issued  or  contracted  for  in  this 
state  which  provides  that  the  answers  or 
statements  made  in  the  application  for  such 
contract,  or  in  the  contract  of  Insurance,  if 
untrue  or  false  shall  render  the  contract  or 
policy  void  or  voidable  shall  be  of  no  effect 
and  shall  not  constitute  any  defense  to  any 
suit  brought  upon  such  contract,  unless  it  be 
shown  upon  the  trial  thereof  that  the  matter 
or  thing  misrepresented  was  material  to  the 
risk  or  actually  contributed  to  the  contingen- 
cy or  event  on  which  the  policy  became  due 
and  payable,  and  whether  it  was  material 
and  so  contributed  in  any  case  shall  be  a 
question  of  fact  to  be'  determined  by  the 
court  or  Jury  trying  such  case,"  does  not  ap- 
ply to  fraternal  beneficiary  associations.  To 
meet  the  defect  in  the  statute  pointed  out  in 
this  decision,  the  Legislature  in  1909  passed 
an  act  relating  to  certificates  Issued  by  fra- 
ternal beneficiary  associations  similar  to  the 
act  above  quoted.  Acts  31st  Legislature,  1st 
Extra  Sess.,  p.  359.  This  act  did  not  take 
effect  imtil  July  31,  1009,  which  was  two 
months  after  the  application  of  Hansen  for 
reinstatement  was  made  and  more  than  a 
month  after  said  application  had  been  grant- 
ed. The  contract  sued  on  in  this  case,  hav- 
ing been  made  before  the  act  referred  to 
was  passed,  is  not  governed  thereby. 
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[4]  If;  however,  tbe  act  oonid  be  beld  to 
apply,  we  think  tbe  false  statements  were 
clearly  material  to  the  risk.  In  a  case  be- 
tween the  parties  to  this  appeal  involving 
a  certificate  issued  at  the  time  the  certificate 
herein  sued  on  was  issued,  and  which  was 
forfeited  and  reinstated  upon  application 
made  by  the  deceased  at  the  same  time,  and 
identical  in  all  respects  with  the  application 
in  this  case,  the  Court  of  Civil  Appeals  for 
the  Fourth  District  held  that  the  warranties 
breached  in  that  case,  which  were  the  same 
shown  to  be  breached  in  this,  were  as  a  mat- 
ter of  law  material  to  the  risk.  Supreme 
Ruling  V.  Hansen,  153  S.  W.  351.  A  writ  of 
error  was  refused  in  this  case.  While  we  do 
not  think  it  necessary  to  decide  the  question 
in  determining  this  appeal,  we  agree  with 
the  conclusion  expressed  in  the  case  cited. 

It  follows  from  what  we  have  said  that  the 
judgment  of  the  court  below  should  be  re- 
versed, and  Judgment  here  rendered  for  ap- 
pellant, and  it  has  been  so  ordered. 

Reversed  and  rendered. 


WESTERN  UNION  TELEGRAPH  CO.  T. 

McFARLANE. 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 

Nov.  16,  1913.     Rehearing  Denied 

Dec.  11,  1913.) 

1.  Teixobaphs  and   Teufhones   ({  39*)  — 
MBssAOKs^NseuaKNCK  in  Tbansmission. 

Tbe  Bnbatitution  of  "Dallas"  for  "Galvea- 
ton,"  Tex.,  aa  the  sender's  address  in  a  tele- 
gram, was  negligence  entitling  the  sender  to 
damages  if  no  answer  was  received  because  of 
inch  mistake. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  30,  34;  Dec. 
Di«.  S  ^'l 

2.  Tkleobaphs   and  Tkuefhones   (i   68*)  — 
MxsaAGES— Dakaoes— Pboximate  Oaubb. 

A  mistake  in  sabstitutine  "Dallas"  for 
"Oalveston"  as  the  sender's  address,  by  reason 
of  which  no  answer  was  received  to  a  telegram 
wiring  for  money,  and  stating  that  the  sender's 
wife  had  just  £ed,  was  the  proximate  cause 
of  mental  anguish  to  the  sender,  resulting  from 
inability  to  properly  bury  his  wife  because  of 
lack  of  money. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  U  89,  70;  Dec. 
Dig.  I  68.*] 

3.  TzxEaBAFHs  and  Telephones   (I  74*)  — 
MKBSAoxa— Action  roa  Daicaoes— Inbtbuo- 

TIONS. 

In  aa  action  for  damages  for  mental  an- 
guish, etc.,  caused  by  inability  to  properly  bury 
plaintiff's  wife  through  failure  to  receive  an 
answer  to  a  telegram  wiring  for  money  and 
stating  that  plaintiffs  wife  had  just  died,  the 
court  instructed  that  if  plaintiff,  when  the 
message  was  handed  in  at  the  sending  point, 
notified  defendsnt  that  the  addressee  was  in- 
debted to  plaintiff,  and  that  plaintiff  was  with- 
out money  and  his  wife  had  just  died,  and  it 
was  necessary  for  him  to  secure  immediate 
funds  for  embalming  his  wife  and  faneral  ex- 
penses, and  further  charged  that  it  the  sendee 
laOed  to  send  the  money,  and  it  the  message 
had  been  transmitted  correctly,  the  sendee 
would  have  sent  sufficient  money  to  enable  "de- 
fendant" to  embalm  his  wife  and  give  her  a 


more  elaborate  burial  than  he  did,  and  that 
plaintiff  would  have  embalmed  his  wife  and 
buried  her  differently  but  for  the  mistake  in 
the  message  and  failure  to  receive  money,  and 
if  the  sendee  would  have  sent  tiie  money  in 
time  to  enable  plaintiff  to  do  so,  and  as  a 
direct  and  natural  result  of  ^e  mistake  plain- 
tiff was  prevented  from  having  the  body  em- 
balmed, etc.,  and  was  compelled  to  have  her 
buried  without  embalming,  and  as  a  proximate 
result  thereof  plaintiff  suffered  mental  anguish, 
the  jury  should  find  for  plaintiff  such  sum  over 
the  actual  damages  as  it  might  believe  from  the 
evidence  would  reasonably  compensate  him  for 
such  mental  anguish.  Meld,  that  the  instruc- 
tion was  not  afSrmatively  erroneous  or  mislead- 
ing. 

[Bid.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  77;    Dec.  Dig.  | 
74.*] 
4.  tsixobaphs  and  telephones  ({  68*)  — 

Messaoes  —  Daicaoes  —  Anticipation     bt 

Company. 

Though  a  telegraph  company  was  not  told 
when  a  message  was  sent,  requesting  that  mon- 
ey be  wired  immediately  and  stating  that  plain- 
tiff's wife  bad  just  died,  that  plaintiff  desired 
the  money  for  embalmiUjg  his  wife,  if  it  was' 
informed  that  he  was  without  funds  and  that 
the  money  was  wanted  for  burial  expenses,  the 
company  could  have  reasonably  anticipated  that 
its  failure  to  properly  transmit  would  proba- 
bly cause  plaintiff  mental  anguish  from  inabil- 
ity to  properly  embalm  his  wife  on  the  nonre- 
celpt  of  the  money. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  IS  69,   70;    Dec. 
Dig.  S  68:*] 
6.  Tblegbaphs   and    Telephones   (J   71*)  — 

Messages  —  Action  fob  Daiiages  —  Suffi- 
ciency OF  Evidence. 

Evidence,  in  an  action  for  damages  for 
mental  anguish,  etc.,  through  failure  to  de- 
liver a  telegram  requesting  money,  held  not  to 
show  that  a  verdict  for  plaintiff  for  $1,500  was 
excessive. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  74;  Dec  Dig.  I 
71.*] 

Appeal  from  District  Court,  Oalveston 
County;    Clay  S.  Briggs,  Judge. 

Action  by  J.  B.  McFarlane  against  the 
Western  Union  Telegraph  Company.  From 
a  judgment  for  plaintifT,  defendant  appeals. 
AfiSrmed. 

Hume  &  Hume,  of  Houston,  and  Geo.  H. 
Fearons,  of  New  York  City,  for  appellant 
Marsene  Johnson,  Elmo  Johnson,  and  Roy 
Johnson,  aU  of  Oalveston,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  to  recover 
damages  alleged  to  have  been  caused  by 
the  negligence  of  appellant  in  transmitting 
a  telegraphic  message  sent  by  appellee  from 
Galveston  to  Walter  Scott  at  Ft  Worth,  Tex. 
The  telegram  was  as  follows:  "Oalveston, 
Texas,  March  20,  1912.  Walter  Scott,  Fort 
Worth,  Texas.  Please  wire  me  money  im- 
mediately. My  wife  has  just  died.  An- 
swer. J.  E.  McFarlane."  The  telegram  was 
transmitted  by  appellant  from  Galveston  to 
its  Dallas  oflSce  and  repeated  there  to  Ft 
Worth.  When  it  was  repeated  from  Dallas, 
the  word  "Dallas"  was  inserted  in  lieu  of 


*For  other  cases  sae  same  topic  and  lectlon  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-Mo.  Serin  *  Rap'r  Indexes 
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the  word  "Oalveston,"  and  the  addressee,  sup- 
posing that  It  had  been  originally  sent  from 
Dallas,  and  that  appellee  was  at  that  place, 
tried  to  communicate  with  him  there,  and 
■because  of  this  error  In  the  transmission  of 
the  message  received  no  answer  thereto. 

The  petition  upon  which  the  case  was 
tried  contains  the  following  allegations: 

"And  plaintiff  further  alleges  that  the 
negligence  of  the  defendant  in  falling  in  all 
said  particulars  to  correctly  transmit,  tele- 
graph, and  deliver  to  said  Walter  Scott  in 
said  city  of  Ft  Worth  the  telegram  deliv- 
ered to  defendant  in  the  said  city  of  Gal- 
veston, as  aforesaid,  was  the  proximate 
cause  of  the  injuries  and  damages  sustain- 
ed by  plaintiff  as  hereinafter  fully  pleaded, 
set  out,  and  described.  And  plaintiff  fur- 
ther alleges  that,  at  the  time  of  the  delivery 
of  said  telegram  to  the  defendant  in  said 
city  of  Galveston,  the  defendant  was  In- 
formed that  the  person  to  whom  the  said 
telegram  was  addressed  was  indebted  to  this 
plaintiff,  that  this  plaintiff  was  without 
money,  and  that  his  wife  had  just  died, 
and  that  it  was  necessary  for  this  plaintiff 
to  have  and  to  secure  immediately  funds 
for  the  embalming  and  care  of  the  body 
of  his  said  wife  and  for  the  necessary  fu- 
neral and  burial  expenses  of  said  body;  and 
that  this  was  the  reason  why  this  plaintiff 
was  sending  this  telegram.  And  plaintiff 
further  alleges  that  the  defendant  then  and 
there  promised  and  agreed  to  safely  and 
correctly  and  immediately  transmit  said 
telegram  and  cause  the  same  to  be  deliver- 
ed within  one  hour,  all  of  which  agreements 
and  contracts  were  breached  by  this  de- 
fendant as  aforesaid.  And  plaintiff  further 
alleges  that  he  was,  as  the  defendant  well 
knew  and  was  at  said  time  informed  by 
plaintiff,  wholly  without  funds,  and  that 
his  wife  had  suddenly  died,  and  that  he  was 
unable  to  secure  money  necessary  to  have 
her  body  embalmed  and  cared  for  and  to 
secure  burial  grounds  and  other  necessaries 
for  her  funeral,  all  of  which  facts  plaintiff 
informed  defendant  at  the  time  of  sending 
said  telegram;  that  in  the  afternoon  of  said 
day  he  called  at  defendant's  office  and  was 
by  defendant's  agents  Informed  that  said 
telegram  had  been  traced,  and  that  said  tele- 
gram had  been  safely  delivered  to  the  per- 
son to  whom  It  was  addressed  in  said  city 
of  Et  Worth,  and  that  by  reason  of  the 
failure  of  the  defendant  to  correctly  trans- 
mit and  deliver  said  telegram  the  plaintiff 
was  unable  to  secure  funds  with  which  to 
pay  necessary  embalmer's  fees,  to  pay  for 
burial  fees,  and  to  pay  the  other  funeral 
expenses  necessary  for  the  burial  of  his 
wife  until  late  in  the  morning  of  the  second 
day  after  her  death,  when,  and  at  which 
time,  the  plaintiff  discovered  that  his  wife's 
body  was  mortifying  and  decaying,  and,  not 
receiving  any  reply  to  his  said  telegram, 
the  plaintiff  borrowed  a  small  sum  of  mon- 
ey wholly  inadequate  to  properly  and   re- 


spectfully care  for  and  bury  his  said  wife 
and  cause  her  body  to  be  Interred  In  an 
appropriate  manner  In  his  family  burying 
ground  in  a  distant  county  where  plaintiff 
intended  to  have  his  wife's  body  shipped, 
of  all  of  which  last-named  facts  ttie  defend- 
ant vras  Informed  at  the  time  of  the  recep- 
tion of  plaintiff's  telegram  as  aforesaid. 

"And  plaintiff  further  alleges  that  on  the 
date  of  the  death  of  his  wife,  as  aforesaid, 
he  was  destitute  and  without  money,  as  de- 
fendant was  by  said  telegram  and  by  plain- 
tiff Informed;  that  by  reason  of  defendant's 
negligence  In  failing  to  correctly  transmit 
and  deliver  said  telegram  to  said  Walter 
Scott,  plaintiff  suffered  such  mental  agony 
and  distress  and  such  mental  pain  and  an- 
guish, for  this,  that  plaintiff  was  unable  on 
said  day  to  secure  funds  to  proi)erIy  care 
for  the  body  of  bis  said  dead  wife  and  to 
prepare  same  for  burial ;  that  late  In  the 
afternoon  of  said  day  plaintiff  suffered  much 
mental  agony,  humiliation,  and  distress  of 
mind,  for  tUs,  he  was  forced  by  reason  of 
defendant's  negligence,  as  aforesaid,  to  so- 
licit money  from  his  friends  and  to  borrow 
such  sums  as  he  could  to  protect  and  save 
his  wife's  body  from  being  buried  In  char- 
ity, and  to  save  same  from  burial  in  the 
pauper  burying  ground  in  said  city.  And 
plaintiff  further  alleges  that  while  be  made 
every  possible  effort  to  secure  sufficient 
funds  by  loan  from  his  friends  and  other- 
wise to  give  his  wife  a  decent  and  respect- 
able burial  and  funeral,  as  he  would  have 
been  able  to  do  If  his  said  telegram  to  said 
Walter  Scott  had  been  properly  transmitted 
and  delivered  by  defendant,  as  said  Walter 
Scott  was  Indebted  to  plaintiff  in  the  sum 
of  $300  at  said  time  (lqA  could  and  would 
have  telegraphed  all  of  said  money  to  this 
plaintiff,  and  that,  by  reason  of  all  of  said 
negligence  of  the  defendant,  plaintiff  was 
unable  to  have  the  body  of  his  said  wife 
embalmed,  and  was  unable  to  secure  a  prop- 
er burial  casket  for  her  body,  and  was  un- 
able to  obtain  proper  conveyances  for  his 
relatives  and  friends  to  and  from  the  fu- 
neral of  his  said  wife,  and  was  unable  to  se- 
cure and  obtain  a  decent  burial  place  for 
the  body  of  his  said  wife,  all  of  which  caus- 
ed this  plaintiff  to  suffer  much  shame,  hu- 
miliation, and  mental  pain  and  anguish. 
And  plaintiff  further  alleges  that  defend- 
ant's negligence  in  failing  to  carry  out  Its 
contract  with  plaintiff  and  in  failing  to  cor- 
rectly transmit  and  deliver  said  telegram 
was  the  proximate  cause  of  the  injuries, 
damages,  humiliation,  and  mental  pain  and 
anguish  suffered  and  sustained  by  plaintiff 
at  said  time.  And  plaintiff  further  alleges 
that  he  has  sustained  actual  damages  by 
reason  of  the  shame,  humiliation,  and  men- 
tal pain  and  anguish  suffered  by  plaintiff 
at  said  time  in  the  sum  of  $2,M9,  and 
that  he  has  lost  the  value  of  the  said  45 
cents  paid  to  defendant  for  correctly  trans- 
mitting said  telegram,  and  that  on  account 


Digitized  by 


Google 


Tex.) 


WESTERN  UNION  TELEGRAPH  00.  ▼.  MoPARLANE 


69 


of  all  of  said  matters,  and  by  reason  of  the 
iiegUgeuce  of  tbe  defendant,  as  hereinbe- 
fore pleaded,  be  is  entitled  to  recover  of 
and  from  the  defendant  his  said  total  dam- 
ages In  the  total  sum  of  $2,999.45." 

The  defendant  answered  by  general  de- 
murrer to  the  petition  as  a  whole,  and  by 
general  exceptions  to  the  allegations  of 
damages  caused  by  giental  anguish,  on  the 
ground  that  said  allegations  were  insuffi- 
cient to  entitle  plaintiff  to  recover  such  dam- 
ages, and  that  the  only  cause  of  action 
shown  by  the  petition  was  for  recovery  of 
the  45  cents  charges  paid  by  plaintiff,  which 
was  a  cause  of  action  of  which  tbe  court 
had  no  jurisdiction.  The  answer  further 
denied  generally  all  of  the  allegations  of 
the  petition. 

The  trial  In  tbe  court  below  with  a  jury 
resulted  in  a  verdict  and  judgment  in  favor 
of  plalntUI  In  the  sum  of  $1,500.45. 

Tbe  evidence  shows  that  plalntifTs  wife 
died  in  Galveston  on  the  morning  of  March 
20,  1912.  Plaintifr  was  without  funds  with 
which  to  pay  expenses  necessary  to  prepare 
the  body  for  burial  and  procure  a  coffin  and 
lot  in  the  cemetery,  and,  for  the  purpose  of 
obtaining  the  money  to  buiy  bis  wife,  sent 
the  telegram  before  set  out  At  the  time 
the  message  was  sent  the  defendant  was 
informed  that  plaintifC  was  without  funds 
and  was  asked  to  hurry  the  message.  The 
diarges  for  transmission,  45  cents,  were  paid 
by  plalntifT.  The  message  was  changed  in 
the  Dallas  office,  as  before  stated,  and  be- 
cause of  this  change  the  addressee,  Walter 
Scott,  failed  to  respond  to  plaintiff's  request 
If  the  message  had  been  properly  transmit- 
ted, Mr.  Scott  would  have  at  once  wired 
plaintiff  $140  which  he  owed  him,  and  If 
plaintiff  had  so  requested  would  have  sent 
as  much  as  $150.  When  plaintiff  failed  to 
receive  any  reply  from  his  telegram,  he  made 
every  effort  to  borrow  money  with  which  to 
provide  for  his  wife's  burial,  and  finally  suc- 
ceeded in  obtaining  $120.  With  this  amount 
he  bought  a  cheap  coffin  and  a  cheap  lot  in  a 
cemetery  and  procured  the  services  of  an  un- 
dertake. His  wife  was  buried  on  the  even- 
ing of  the  21st  of  March.  Shortly  after 
death  the  body  began  to  decompose  and  be- 
fore the  burial  could  be  bad  it  became  very 
offensive  and  was  buried  in  a  very  decayed 
condition.  This  condition  of  his  wife's  body 
caused  plaintiff  to  suffer  much  mental  an- 
guish and  distress  of  mind.  If  he  bad  re- 
ceived the  $150  from  Mr.  Scott,  he  could  and 
would  have  had  the  body  embalmed  shortly 
after  death  and  would  not  have  suffered 
the  anguish  and  distress  of  mind  caused 
by  its  condition.  It  is  not  shown  that  if 
plaintiff  had  received  the  money  from  Mr. 
Scott  he  would  or  could  have  borrowed  the 
$120.  The  body  could  have  been  embalmed 
at  a  cost  less  than  $30,  the  difference  between 
the  amount  plaintiff  was  able  to  borrow  and 
the  amount  he  would  have  had  if  the  tele- 
gram had  been  properly  transmitted. 


[1, 2]  The  fikUure  of  the  defendant  to  prop- 
erly transmit  tbe  telegram  was  negligence, 
and  such  negligence  was  tbe  proximate  cause 
of  the  anguish  and  distress  of  mind  suffered 
by  plaintiff. 

[3]  The  first  assignment  of  error  complains 
of  tbe  following  paragraph  of  the  charge: 
"And  that  such  negligence.  If  any,  proximate- 
ly caused  plaintiff  to  suffer  mental  anguish 
in  the  respects  alleged  by  plaintiff.  And  if 
you  further  believe  from  the  evidence  that 
the  plaintiff  or  his  agent,  at  the  time  such 
message  was  delivered  to  the  defendant  com- 
pany at  Galveston,  Tex.,  notified  such  de- 
fendant that  the  person  to  whom  said  tele- 
gram was  addressed  was  indebted  to  tbe 
plaintiff,  and  that  plaintiff  was  without 
money,  and  that  Ms  wife  had  just  died  a,nd  it 
was  necessary  for  plaintiff  to  have  and  se- 
cure immediate  funds  for  the  embalming  and 
care  of  the  body  of  his  said  wife,  and  for  the 
necessary  funeral  and  burial  expenses  of 
said  body,  and  to  secure  necessary  burial 
grounds,  as  more  fully  alleged  by  plaintiff, 
and  tf  you  further  believe  from  tbe  evidence 
that  tbe  sendee  of  such  telegram  failed  to 
send  money,  and  that  bad  snch  message  been 
transmitted  correctly  as  sent  the  sendee  of 
such  message  would  have  sent  In  response 
thereto  sufficient  money  to  have  enabled  de- 
fendant to  have  embalmed  his  wife  and  to 
have  given  bis  wife  a  more  elaborate  and 
different  character  of  burial  than  that  ac- 
tually given  her,  and  If  you  further  believe 
from  the  evidence  that  plaintiff  intended  to 
and  would  have  had  the  body  of  his  wife- 
embalmed  and  given  his  wife  a  more  elabo- 
rate and  different  burial,  but  for  such  mistake 
in  tbe  message  and  failure  to  receive  such 
money,  and  if  you  further  believe  that  the 
sendee  of  such  message  would  have  sent  such 
money,  If  any,  in  time  to  have  admitted  of 
plaintiff  having  his  wife's  body  embalmed 
and  giving  his  wife  a  more  elaborate  and 
different  burial,  and  if  you  further  believe 
from  the  evidence  as  a  direct  and  natural 
result  of  the  mistake  In  sending  such  tele- 
gram plaintlif  was  prevented  from  and  It 
became  impossible  for  him  to  have  the  said 
body  embalmed,  and  giving  bis  wife  a  more 
elaborate  and  different  burial,  and  that  he 
was  compelled  to  have  her  burled  without 
such  embalming  and  a  less  elaborate  and 
different  burial  than  what  he  would  other- 
wise have  given  her,  and  that  as  a  proximate 
result  thereof  plaintiff  suffered  mental  an- 
guish, then  you  are  Instructed  to  further  find 
for  plaintiff  such  additional  sum  over  and 
above  55  cents  as  you  may  believe  from  the 
evidence  would  reasonably  compensate  plain 
tiff  for  such  mental  anguish,  if  any;  unless 
you  so  believe,  yon  must  find  in  favor  of  the 
defendant  upon  the  issue  of  mental  anguish." 

We  shall  not  undertake  to  discuss  in  de- 
tail the  various  objections  to  this  charge 
presented  in  the  25  propositions  submitted 
under  this  assignment  The  charge  Is  prob- 
ably objectionable  on  some  of  the  grounds 
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upon  which  it  is  assailed,  bat  it  contains  no 
afllrmatlTe  misstatements  o(  the  law  appli- 
cable to  the  facts  shown  by  the  evidence 
and  did  not  probably  mislead  or  confuse  the 
jury.    The  assignment  is  overruled. 

Under  appropriate  assignments  complain- 
ing of  the  refusal  of  the  court  to  Instruct  the 
Jury  to  return  a  verdict  for  the  defendant 
on  plaintiff's  claim  for  damages  for  mental 
anguish  and  the  action  of  the  court  in  over- 
ruling defendant's  motion  for  a  .new  trial, 
the  verdict  for  such  damages  is  assailed  on 
the  ground  that  under  the  pleading  and  evi- 
dence in  this  case  the  negligence  of  the  de- 
fendant in  transmitting  the  telegram  was 
not  the  proximate  cause  of  such  damages, 
and  they  are  too  remote  to  entitle  plaintiff 
to  recover  therefor.  The  main  contention 
under  these  assignments  is  made  in  the  fol- 
lowing proposition:  "Mental  anguish  is  not 
to  be  presumed  as  a  matter  of  law  to  be  a 
necessary  consequence  of  mere  failure  to 
embalm  remains,  and  failure  to  embalm  is 
not  to  be  presumed  to  be  necessary  to  a 
decent  and  respectable  burial  as  such,  and 
where  the  allegation  and  proof  shows  that 
the  embalming  was  contemplated  and  intend- 
ed for  specific  purpose  of  burial  elsewhere 
than  at  Galveston,  and  where  .the  proof 
shows  no  notice  of  such  purpose,  and  where 
the  proof  shows  that  plaintiff  could  have 
embalmed  the  body  had  he  so  chosen,  and 
where  the  proof  showed  that  failure  to  em- 
balm in  itself  did  not  cause  plaintiff  mental 
anguish,  and  the  embalming  constituting  a 
mere  elaboration  of  funeral  and  burial  at 
Galveston,  and  plaintiff  not  having  been  able 
with  $140  to  have  had  the  remains  embalmed 
and  in  addition  thereto  have  held  a  more 
decent  and  respectable  burial  at  Galveston 
than  he  did  provide,  and  defendant  having 
had  no  notice  of  mental  anguish  as  a  prob- 
able result  of  failure  to  embalm  for  burial 
at  Galveston,  the  charge  should  have  been 
given." 

[4]  We  do  not  think  the  proposition  should 
be  sustained.  It  is  true  that  appellant  was 
not  told  when  the  telegram  was  sent  that 
plaintiff  desired  the  money  for  the  express 
purpose  of  embalming  his  wife's  body,  but 
was  Informed  that  plaintiff  was  without 
funds  and  the  money  was  wanted  for  the 
purpose  of  providing  for  the  burial  expenses 
of  his  wife  who  had  just  died.  Proper  prepa- 
ration of  the  body  was  a  necessary  part  of 
its  decent  burial,  and  the  evidence  shows 
that  embalming  was  necessary  to  prevent  the 
rapid  decay  of  the  body.  That  this  is  gen- 
erally true  in  this  climate  is  a  matter.of  such 
common  knowledge  that  we  hardly  think 
proof  of  the  fact  was  necessary.  The  evi- 
dence shows  that  plaintiff  could  not  procure 
the  necessary  funds  to  embalm  the  body, 
and  that  if  the  telegram  had  been  properly 
transmitted  he  could  and  would  have  had  it 
embalmed.  We  think  under  the  pleadings 
and  evidence  the  ap];)ellant  at  the  time  it 


undertook  to  transmit  the  message  could 
have  reasonably  anticipated  that  a  failure 
on  its  part  to  properly  transmit  it  would 
probably  cause  plaintiff  to  suffer  the  mental 
anguish  for  which  he  seeks  recovery  in  tliis 
case,  and,  this  being  so,  appellant's  negli- 
gence in  transmitting  the  telegram  was  the 
proximate  cause  of  the  damages  to  plaintUT 
by  reason  of  his  mental  anguish  and  appel- 
lant should  be  held  liable  therefor.  Tele- 
graph Co.  V.  Carter,  2  Tex.  Civ.  App.  624,  21 
S.  W.  688;  Cumberland  Tel.  &  Tel.  Co.  v. 
Quigley,  129  Ky.  788,  112  S.  W.  897,  19  I* 
R.  A.  (N.  S.)  675. 

[5]  We  cannot  say  under  the  evidence  in 
this  case  that  the  verdict  Is  excessive.  The 
evidence  as  to  the  condition  of  the  body  is 
revolting,  and  the  mental  anguish  of  a  hus- 
band who  was  compelled  to  keep  and  bury 
his  wife's  body  In  this  condition  must  have 
been  acute. 

We  are  of  opinion  that  the  Judgment 
should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


LB  BLANC  et  al.  ▼.  JACKSON. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Oct.  23,  1913.    Rehearing  Denied  Nov.  IS,     ' 
1913.) 

1.  Affeal  and  Ebkoe  (S  719*)  — Tbiai,  bt 
coubt— voluntaby  findings— effect. 

Whc^  conclusions  of  fact  are  roluntarily 
filed  by  the  trial  court,  neither  party  is  re- 
quired to  take  notice,  and  no  exception  to  the 
coDclusioDg  and  no  assignments  of  error  tiiere- 
in  are  required  of  parties  against  whom  such 
findings  are  made,  to  entitle  them  to  attack 
the  judgment  on  the  ground  that  it  is  unsup- 
ported by  the  evidence;  but,  where  the  facts 
are  complicated,  it  is  not  improper  for  the 
court  to  look  to  them  in  making  its  own  con- 
clusions. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  2968-2982,  3490;  Dec 
Dig.  i  719.*] 

2.  Advebse  Possession  (}  104*)  —  Fbxsuicf- 
hon— exeotttion  and  existence. 

The  execution  of  a  deed  may  be  established 
by  circumstances,  or  by  the  presumption  aris- 
ing from  circumstances  of  the  existence  of  sudi 
muniments  of  title  as  are  necessary  to  give  law- 
ful origin  to  a  title  long  openly  asserted  on 
one  side,  with  acquiescence  in  such  clidm  on 
the  other. 

[Ed.  Note. — ^Por  other  cases,  see  Adverse  Pos- 
session,  Cent  Dig.  a  595-«02;    Dec  Dig.   | 

3.  Advebse  Possession  (|  114*)  —  FBEstrup- 
TioN— Execution  and  Existence. 

Where  it  appears  from  the  facts  and  cir- 
cumstances to  be  more  probable  that  a  deed  or 
other  muniment  of  title  in  question  had  been 
executed  than  that  it  had  not  been,  the  jury 
would  be  authorised  to  presume  that  it  had 
been  so  executed. 

[EM.  Note. — For  other  cases,  see  Adverse  Po»- 
session.  Cent  Dig.  {|  682,  683,  685,  686;  Dec. 
Dig.  {  114.*] 

4.  Advebsk  Possession  (|  14*)  —  Pbesumf- 
TioN- Execution  and  Existence- Actuai; 
Possession. 

Actual  possession  is  not  essential  to  the 
presumption  of  the  existence  of  a   deed,   that 
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being  only  evidence  of  a  claim  of  title  tending 
to  fix  notice  upon  the  holder  of  the  adversary 
title  and  tending  also  to  show  acquiescence. 
It  is  essential  that  there  be  a  cdaim  of  owner- 
ship openly,  and  notoriously  asserted,  and 
whidi  can  only  be  reasonably  esi^ained  by  the 
existence  of  the  muniments  of  title  necessary 
to  support  such  claim.  It  is  also  essential 
that  such  assertion  of  ownership  be  acquiesced 
in  by  the  owner  of  the  advemiry  title,  al- 
though such  acquiescence  is  of  greater  weight 
than  the  assertion  of  ownership,  and,  to  con- 
stitute such  acquiescence,  knowledge,  which 
may   be  shown  by  circumstances,  is  essential. 

[Ed.  Note.— For  other  cases,  see  Adverse  Po»- 
session.  Cent.  Dig.  S§  77-81;   Dec.  Dig.  |  14.*] 

6.  Adtebse  Possession  (|  104*)  —  PsKsmiP- 

nON  OF  SZISTKNCE— AOQUIESCKNCE. 

The  execution  of  a  deed  or  the  existence 
of  other  muniment  of  title  may  be  presumed 
from  mere  silence  or  failure  to  object  to  an- 
other's known  assertion  of  title  without  any 
corroborating  act  evidencing  such  acquiescence. 
[Eld.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §{  685-802;  Dec.  Dig.  { 
104.*] 

8.  ADVERSE    POSSKSSION    ({   104*)— NaTDBS  OT 

Pbksttmptioit  op  Execution. 

The  presumption  of  the  execution  or  ex- 
istence of  a  deed  from  the  facts  and  circum- 
stances shown  is  a  presumption  of  fact. 

[EJd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |S  596-602;  Dec.  Dig.  § 
104.*] 

7.  Tkkspabs  to  TftT  TiTLB  (|  41*)  —  Sum- 

CIENCT  OF  EVIDBNCB— EXISTCNCB  AND  EXE- 
CUTION. 

In  trespass  to  try  title,  evidence  held  suf- 
ficient to  support  a  conclusion  that  defendant's 
grantor  by  deed  or  settlement  had  acquired  the 
title  of  two  of  his  brothers  to  tlieir  mterest  in 
the  land. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  H  62,  63;    Dec.  Dig.  f 

&  TSESPABS  TO  Tbt  Titlb  (I  41*)— Adkissi- 
BiLiTT  OF  Evidence— OI.AIK  of  Title. 
In  trespass  to  try  title,  evidence  that  the 
talk  in  the  family  was  that  a  brother  of  de- 
fendant's grantor  had  sold  his  interest  to  such 
grantor,  contemporary  with  and  explanatory  of 
the  grantor's  claim  of  title,  was  admissible  as 
bearing  on  the  knowledge  of  such  claim  by  the 
heirs  of  the  grantor's  brother. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {{  62,  63;  Dec.  Dig.  | 
41-  J 

9.  Advebsk  Possession  (f  104*)— Paboi.  Eti- 
dercb — Application  of  Rule. 

The  rule  that  parol  testimony  cannot  be 
offered  over  objection  to  prove  a  sale  of  land 
in  this  state  has  no  application  to  a  case  where 
circumstances  are  relied  on  to  supi>ort  a  pre- 
sumption of  a  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  585-602;  Dec  Dig.  { 
104.*] 

10.  GUABDIAN    AND    WaRD    (|    111*)— CONVEY- 
ANCE OF  Wabd's  Pbopebty— Effect. 

In  trespass  to  try  title,  a  deed  to  defend- 
ant's grantor  signed  C.  B.  per  S.  Le  B.,  "cura- 
tor," in  the  absence  of  any  authority  shown 
for  his  execution  of  the  deed,  was  not  binding 
upon  C.  B.  and  was  insufficient  to  pass  her 
title. 

[Ed.  Note. — ^For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  {|  180-185 ;   Dec.  Dig.  $ 


11.  Appeai.  and  Ebbob  (I  173*)— Necesbxtt 
of  Objection — ^Aduission  of  Evidence. 

In  trespass  to  try  title,  the  contention,  that 
failure  to  object  to  the  introduction  of  a  deed 
by  the  heirs  of  the  grantor  claiming  her  title 
barred  them  from  objecting  to  its  validity  on 
appeal,  was  not  sound,  where  the  latter  objec- 
tion was  as  to  the  legal  effect  of  the  deed  as 
conveying  the  grantor's  interest 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  1079-1089,  1091-1093, 
1095-1098,  1101-1120;    Dec  Dig.  }  173.*] 

12.  Husband  and  Wife  ({  273*)— -Pbesump- 
tion — Sepabate  Pbopebtt  of  Husband. 

Where  a  wife  died  before  the  execution  of 
a  deed  by  which  the  surviving  husband  ac- 
quired title,  the  presumption  was  that  the  prop- 
erty was  his  separate  estate,  to  overcome  whidi 
it  was  necessary  to  show  that  title  had  in  ef- 
fect been  acquired  by  purchase  prior  to  the 
death  of  the  wife  and  had  been  paid  for  with 
community  funds. 

[Ed.  Note. — For  other  case?,  see  Husband  and 
VFife,  Cent  Dig.  IS  1008-1024;  Dec.  Dig.  S 
273.*] 

13.  Vendob  and  Puechaseb  (J  242*)  — Pub- 
cnASEB  fob  Value — Bubden  of  P^oof. 

Parties  asserting  an  equitable  title  as 
against  a  purchaser  for  value  have  the  burden 
of  showing  that  he  had  notice  of  all  the  facts 
constituting   their  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  }|  603-605;  Dec  Dig. 
S  242.*] 

14.  Vendor  and  Pubchabeb  (|  239*)  — Pue- 
chaseb fob  Value— Title. 

The  legal  title  of  the  purchaser  for  value, 
not  shown  to  have  notice  of  an  outstanding 
equitable  title,  was  superior  to  the  equity. 

[Ed.  Note.— For  other  case,'  see  Vendor  and 
Purchaser,  Cent  Dig.  |f  583-600;  Dec.  Dig.  | 
239.*] 

15.  Appeal  and  Ebbob  (|  395*)— Dismissal— 
Failuib  to  File  Appeal  Bond. 

Where  an  appeal  bond  was  not  filed  with- 
in the  time  required  by  law,  the  appeal  is  pioi>- 
erly  dismissed  on  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2058,  2064-2070,  2085, 
2086,   3127;    Dec  Dig.   |  895.*] 

16.  Deeds   (|  31*)— Sionatubb— Effect. 

A  deed  is  not  binding  upon  one  who  signs 
it  but  who  is  not  named  in  the  body  of  the  deed 
as  one  of  the  grantors. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.   H  60-63;    Dec.  Dig.  §  31.*] 

17.  Vendob  and  Pubchaseb  ({  229*)— Bona 
E^db  Pubchaseb- Pbesumphon. 

Where  a  purchaser  was  affected  with  no- 
tice that  his  grantor  acquired  title  during  the 
life  of  his  wife,  he  was  charged  with  notice 
that  the  property  was  community  property. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  477-494;  Dec  Dig. 
I  229.*] 

18.  Vendob  and  PxmcHASEB  (J  229*)  —  Bona 
Fide  Pubchaseb— Nones. 

Where  a  purchaser  knew  that  his  grantor 
had  been  married,  as  several  of  his  children 
joined  in  the  deed,  he  was  bound  to  take  no- 
tice of  other  children  of  the  grantor's  wife  en- 
titled to  an  interest  in  their  mother's  half  of 
community  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i§  477-494;  Dec.  Dig. 
§  229.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  John  M.  Conley,  Judge. 
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161  SOUTHWESTERN  BBPORTEK 


(Tex. 


Trespass  to  try  title  by  Ellen  Oralgen  and 
others  against  R.  S.  Jackson,  in  which  Elodie 
Le  Blanc  and  others  Intervened,  claiming  the 
entire  tract,  with  amended  petition,  making 
defendant  Jackson  and  the  interveners  de- 
fendants, and  with  cross-action  by  Inter- 
veners against  Jackson.  From  the  Judgment, 
plaintiffs  and  part  of  the  interveners  ap- 
peal.   Reformed  and  affirmed. 

Thos.  J.  Baten  and  E.  EL  Easterling,  both 
of  Beaumont,  for  Le  Blanc  and  others.  Blaln 
&  Howtb,  of  Beaumont,  for  Craigen  and 
others.  Lipscomb  &  Lipscomb,  of  Beaumont, 
for  appellee. 

REESE,  J.  As  originally  instituted,  this 
was  an  action  in  trespass  to  try  title  by 
Ellen  Craigen  and  Odelia  Carouthers,  joined 
by  her  husband,  against  R.  S.  Jackson  to  re- 
cover an  undivided  one-eighth  interest  in  a 
certain  666  acres  of  land  out  of  the  W.  H. 
Smith  league  in  Jefferson  county.  After  the 
institution  of  the  suit,  Elodie  Le  Blanc  and 
several  others  Intervened,  setting  up  claim, 
according  to  the  face  of  their  plea,  to  the  en- 
tire tract  The  original  plaintiffs  filed  an 
amended  petition  In  which  interveners  and 
the  defendant  Jackson  were  made  defend- 
ants, setting  up  title  In  the  usual  form  of  an 
action  of  trespass  to  try  title  against  all  of 
these  to  the  said  undivided  one-eighth  Interest 
In  the  tract.  'Interveners  answered  this 
amended  petition  by  a  plea  of  not  guUty  and 
a  cross-action  against  plaintiffs  and  defend- 
ant Jackson  for  the  entire  tract  Defendant 
Jackson  by  amended  answer  pleaded,  as 
against  all  the  parties,  not  guilty  and  the 
statute  of  limitation  of  three,  five,  and  ten 
years.  This  constituted  the  pleadings  in  the 
case.  The  case  was  tried  without  a  jury  and 
resulted  in  a  Judgment  for  the  plaintiffs  for 
one-eighth  of  the  two-eighths  interest  Inher- 
ited by  Theophlle  and  E^ile  Broussard  from 
their  father,  P.  O.  Broussard,  also  one-foarth 
of  the  one-eighth  interest  inherited  from  her 
father,  P.  O.  Broussard,  by  Vlctoire  Hebert, 
and  conveyed  by  her  to  Phillip  Gallier.  Some 
of  the  interveners  recovered  smaU  interests 
in  the  land  and  some  failed  of  recovery.  The 
defendant  Jackson  recovered  the  one-eighth 
interest  inherited  by  Derneuville  Broussard 
from  P.  O.  Broussard,  also  the  two-eighths 
of  Theophlle  and  Emile  Broussard  inherited 
from  P.  O.  Broussard,  their  father,  less  a 
small  interest  therein  awarded  to  plaintiffs, 
also  three-fourths  of  the  one-eighth  interest 
of  Vlctoire  Hebert  sold  by  her  to  Phillip 
Gallier,  also  the  Interests  of  some  of  the 
other  children  of  P.  O.  Broussard  and  their 
descendants  not  necessary  to  particularize 
here.  From  this  judgment  the  plaintiffs  and 
interveners  (except  the  heirs  of  Emerante 
Broussard,  who  recovered  the  one-eighth  in- 
terest inherited  by  their  mother  from  P.  O. 
Broussard)  have  appealed.  The  defendant 
Jackson  also  filed  an  appeal  bond  and,  as 


appellant,  seeks  separately  a  reversal  of  the 
judgment  in  favor  of  the  heirs  of  Emerante 
Broussard,  which  appeal  they  seek  by  motion 
to  have  dismissed  for  reasons  hereafter  stated 
in  passing  on  this  motion. 

[1]  The  trial  court  filed  and  had  incor- 
porated in  the  record  conclusions  of  fact  and 
law,  but  there  was  no  request  by  any  party 
therefor,  so  far  as  is  shown  by  the  record. 
The  exact  status  of  such  findings  has  not 
been,  so  far  as  we  have  been  able  to  find,  fix- 
ed by  the  courts.  It  was  held  by  this  court 
in  City  of  Houston  v.  Kapner,  43  Tex.  Civ. 
App.  507,  95  S.  W.  1103,  In  considering  an 
objection  to  the  consideration  of  such  con- 
clusions, on  the  ground  that  "when  such  con- 
clusions are  voluntarily  filed  by  the  judge, 
neither  party  Is  required  to  take  notice  of 
them,  and  no  exception  to  the  conclusions 
nor  assignments  predicating  error  on  the 
findings  of  fact  therein  contained  are  re- 
quired of  the  parties  against  whom  such  find- 
ings are  made  to  entitle  him  to  attack  the 
judgment  on  the  ground  that  it  is  unsupport- 
ed by  the  evidence.  •  •  •  The  question 
of  whether  such  conclusions  can  be  consid- 
ered by  the  appellate  court  is  not  presented, 
and  we  do  not  feel  called  upon  to  declde."^ 
The  conclusions  are  ignored  by  the  briefs; 
but  as  the  facts  are  quite  complicated  in 
some  particulars,  we  have  deemed  it  not 
improper  to  look  to  them  in  making  our  own 
conclusions. 

So  far  as  is  material  and  necessary  to  a 
decision  of  the  questions  involved  in  this  ap- 
peal, the  facts  are  as  follows:  P.  O.  Brous- 
sard is  the  common  source  of  title  Hp  died 
in  1877  in  the  state  of  Louisiana  where  be 
resided.  He  owned  at  the  time  of  his  death 
a  considerable  estate  in  lands  and  cattle, 
etc.,  in  that  state,  which  seems  to  have  been 
located  about  Johnson's  bayou  in  the  south- 
western comer  of  the  state.  No  mention  is 
made  of  a  will,  so  we  assume  that  he  died 
intestate.  He  left  surviving  him  seven  chil- 
dren— three  sons,  DerneuviUe,  Emile,  and 
TheophUe,  and  four  daughters,  Delzinde, 
Ezilda,  Vlctoire,  and  Emerante — and  the 
descendants  of  another  daughter  Azema  (her 
children  and  grandchildren).  At  his  death 
P.  O.  Broussard  was  possessed  of  two  tract.s 
of  land  in  the  Smith  league  In  Jefferson  coun- 
ty, containing  approximately  1,000  acres. 
One  of  these  tracts,  containing  667  acres,  is 
Involved  in  this  action. 

DerneuviUe  Broussard  married  a  widow 
with  two  children,  Ellen  Craigen  and  Odelia 
Carouthers,  the  plaintiffs  herein.  By  her  he 
had  six  children.  Mrs.  Broussard  died  in 
April,  1893,  as  testified  positively  by  Edgar 
Carouthers,  husband  of  Odelia  Carouthers, 
and  one  of  the  plaintiffs,  although  her  daugh- 
ter testified  that  she  died  in  1893  or  1894. 
On  the  7th  of  October,  1907,  DerneuviUe 
Broussard  and  his  daughters  aforesaid  con- 
veyed to  the  defendant,  R.  S.  Jackson,  under 
general  warranty  deed,  for  a  recited  con- 
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sidenUon  of  $1,332,  all  their  interest  In  the 
tract  of  land  here  involTed. 

On  September  3, 1S94,  Ezilda  BrouBsard  and 
DeMnde  Broussard  and  a  number  of  others, 
Indadlng  the  children  of  Emerante  Brous- 
sard, and  some  if  not  all  the  children  or 
descendants  of  the  other  daughter,  Azema, 
executed  to  Demeuvllle  Broussard  a  deed 
to  what  purports  to  be  an  undivided  flre- 
nlnths,  amounting  to  about  354  acres  of  the 
land  involved  hnr^n,  and  being  the  Interest 
Inherited  from  P.  O.  Broussard.  With  re- 
gard to  this  deed  there  are  certain  facts 
which  will  be  set  out  In  discussing  certain 
of  the  qnestlons  presented  by  the  appeal,  but 
the  foregoing  general  statement  Is  sufficient 
here.  Ylctolre,  one  of  the  daughters,  married 
Sarazine  Hebert  Her  interest  In  the  land 
was  conveyed  by  her  to  Phillip  Galller,  who 
died,  and  part  of  his  estate  was  inherited 
by  his  sister,  Mrs.  DemeuvUle  Broussard,  and 
through  her  by  her  two  daughters,  the  plain- 
tiffs Craigen  and  Caroutbers,  and  her  chil- 
dren by  Derneuville  Broussard.  The  inter- 
est of  the  latter  passed  to  Jackson  by  the 
deed  of  DerneuvUle  and  his  daughters  afore- 
said, and  the  interest  of  plaintlfTs  in  this 
portion  was  awarded  to  them  by  the  Judg- 
ment Demeuvllle  Broussard  did  not  him- 
self claim  any  Interest  in  that  part  inherited 
by  Victoire  and  conveyed  by  her  to  Galller. 

Bmile  Broussard  died  in  1904,  and  Theo- 
phlle  in  1881.  There  was  no  deed  or  other 
written  evidence  of  title  in  Demeuvllle 
Broussard  of  their  respective  Interests  from 
Theophile  or  Emlle.  To  support  his  title  to 
their  interest  defendant  Jackson  relied  upon 
certain  circumstances,  as  affording  a  pre- 
sumption that  Derneuville  had  acquired  these 
interests  from  them  prior  to  the  death  of 
Theophile.  The  court  found  these  circum- 
stances sufficient  to  authorize  such  presump- 
tion and  that  Demeuvllle  had  lawfully  ac- 
quired title  to  the  interest  of  Emile  and 
Theophile.  By  appropriate  assignments  of 
error  appellants  interveners  have  attacked 
this  finding  on  the  ground  that  there  is  no 
evidence  to  support  this  presumption.  This 
presents  the  most  troublesome  question  in 
the  case,  and  one  about  which  we  have  had 
much  difficulty. 

The  facts  and  circumstances  found  by  the 
trial  court,  and  upon  which  it  bases  the  con- 
clusion of  fact  that  Emlle  and  Thpophile  had 
conveyed  their  interest  to  Demeuvllle,  are 
stated  in  his  findings  of  fact  as  follows: 

"That  in  addition  to  the  land  in  Texas,  the 
said  P.  O.  Broussard  was  the  owner  of  stock 
ranning  on  the  range  in  Jefferson  county, 
Tex.  The  son  Demeuvllle  Broussard,  at  the 
time  of  his  father's  death,  lived  in  Texas, 
and  resided  on  the  667-acre  tract,  and  up  to 
and  including  the  year  1907  had  fenced  and 
under  cultivation  about  20  acres  of  said  tract 
of  land.  After  the  death  of  P.  O.  Broussard, 
the  son  Emlle  Broussard  principally  looked 
after  the  business  of  the  estate  in  Jefferson 


county,  Tex.  Dnder  the  direction  and  at  the 
solicitation  of  Emile  Broussard,  Mr.  J.  Bur- 
reU,  an  old  citizen  of  ,tbls  county,  for  a  num- 
ber of  years  and  up  to  and  Including  the 
year  1881,  rendered  the  land  for  taxation  in 
the  name  of  P.  O.  Broussard,  and  paid  the 
taxes  on  said  land  out  of  the  sale  of  stock 
belonging  to  the  estate  of  P.  O.  Broussard, 
rendering  an  account  of  the  balance  of  such 
sales  to  the  said  Emile  Broussard.  That 
about  the  year  1881,  Emlle  Broussard  and 
Theophile  Broussard  were  both  in  Jefferson 
county,  Tex.,  and  in  the  Hamshlre  settle- 
ment, where  Derneuville  Broussard,  J.  Bur- 
rell,  and  L.  Hamshlre  lived.  Some  time 
about  this  period,  Theo.  Broussard  tried  to 
sell  bis  interest  In  his  father's  estate  to  I>. 
Hamshlre,  who  refused  to  buy.  That  also, 
about  this  period,  there  was  some  adjustment 
or  settlement  between  the  brothers  Theo. 
Broussard,  Emlle  Broussard,  and  Demeuvllle 
Broussard  as  to  their  Interest  in  their  fa- 
ther's estate  in  Texas.  That  thereafter  Emile 
Broussard  ceased  to  act  as  the  head  of  and 
to  look  after  the  estate,  and  that  Demeuvllle 
Broussard  thereafter  Instructed  Mr.  J.  Bur- 
rell  to  render  the  lands  for  taxes  in  his  name, 
that  is,  D.  Broussard  Instead  of  P.  O.  Brous- 
sard, which  was  done  from  the  year  1883 
to  the  year  1907.  That  Mr.  J.  Burrell,  upon 
the  solicitation  and  instruction  of  Demeu- 
vllle Broussard,  continued  to  pay  the  taxes- 
on  said  lands  out  of  the  proceeds  from  the 
sale  of  cattle  on  the  range,  which  said  land 
and  cattle  D.  Broussard  was  claiming  as  his 
own,  and  accounted  to  him  for  the  balance 
of  the  proceeds  of  the  sale  of  the  cattle. 
That  this  continued  for  a  great  number  of 
years.  That  after  the  settlement  between  the 
brothers  it  was  common  talk,  or  mmor,  in 
the  neighborhood,  that  DemeuvUle  Broussard 
had  bought  the  Interest  of  Theo.  Broussard 
in  the  land,  and  that  he  had  also  in  some 
manner  acquired  the  interest  of  E>mile  Brous- 
sard. ETmile  Broussard  died  about  the  year 
1003,  and  after  such  settlement  and  up  to 
the  time  of  bis  death  had  made  no  assertion 
of  title  or  ownership  to  any  Interest  in  the 
lands  in  Texas.  Theo.  Broussard  died  De- 
cember 15, 1881,  and  after  the  settlement  and 
up  to  the  time  of  his  death  made  no  asser- 
tion of  title  or  ownership  to  any  interest  in 
said  lands,  and  in  no  manner  interfered  with 
nor  denied  the  claim  of  ownership  and  pos- 
session of  Derneuville  Broussard  to  the  en- 
tire tract  of  land,  although  they  were  in  and 
out  of  the  neighborhood  at  frequent  inters 
vals. 

Shortly  after  the  death  of  the  wife  of 
Derneuville  Broussard  in  1892-1893,  he  (Der- 
neuville Broussard)  undertook  to  qualify  as 
survivor  in  community  over  the  estate  of  him- 
self and  deceased  spouse,  and  in  an  affidavit 
filed  in  the  probate  court  of  Jefferson  county, 
set  out  that  the  wife's  community  Interest 
consisted  of  125  acres  of  land  in  the  Smith 
league.  Derneuville  Broussard  was  married 
some  time  prior  to  1880,  but  the  exact  dat» 
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ia  not  shown.  In  tbe  filing  of  tbe  above  affi- 
davit In  his  effort  to  qnallfy  as  survivor  In 
community,  It  la  appuent  that  be  undertook 
to  and  did  treat  as  community  Interest  the 
two-eighths  of  1,000  acres,  or  260  acres,  which 
he  had  acqnlred  from  his  two  brothers,  Bmlle 
and  Tbeo.  Broussard.  The  community  Inter- 
est of  the  wife  In  the  same  would  equal  125 
acres,  tbe  amount  specified  In  the  aSidavlL 
About  this  time  DemenvlUe  Broussard  em- 
ployed Albert  Broussard,  an  attorney  of  this 
bar,  to  make  a  search  of  the  records  of  this 
county  to  ascertain  if  he  could  find  of  record 
any  instrument  from  any  of  his  brothers  and 
sisters  covering  a  transfer  of  their  shares  In 
his  father's  estate  to  him,  saying  he  had  pur- 
chased some  such  interests.  The  search  was 
made  and  no  such  Instruments  were  found 
registered  in  this  county.  It  was  also  family 
history  that  Demeuvllle  Broussard  bad  ac- 
quired some  of  the  Interests  of  his  brothers 
or  sisters  in  the  early  SCa." 

To  which  we  add  that,  after  the  death  of 
Tbeophlle  in  1881  and  of  Emile  in  1903,  none 
of  their  heirs  ever  asserted  any  claim  or 
disputed  the  claim  set  up  by  Demeuvllle 
aforesaid.  Mrs.  Hayes,  a  daughter  of  Der- 
neuvllle,  testified  that  her  father  had  bought 
the  Interests  of  some  of  his  brothers  and 
sisters  prior  to  the  death  of  her  mother. 

[2]  The  doctrine  of  the  proof  of  the  execu- 
tion of  a  deed  by  drcmnstances,  or  the  pre- 
sumption arising  from  certain  circumstances 
of  the  existence  of  such  muniments  of  title 
as  are  necessary  to  give  lawful  origin  to  a 
title  long  openly  asserted  on  one  side,  with 
acquiescence  in  such  claim  on  the  other,  is 
not  new,  but  has  been  long  established.  So 
fbr  as  the  general  principle  is  concerned,  It  Is 
established  by  a  uniform  course  of  decision 
in  this  state.  Difficulty  only  arises  in  the 
appUcatlou  of  the  general  principle  to  the 
facts  of  tbe  particular  case.  The  doctrine  Is 
nowhere  more  strongly  asserted  than  by  Jus- 
tice Field,  speaking  for  the  Supreme  Court 
of  tbe  United  States  in  the  case  of  Fletcher 
V.  Fuller,  120  U,  S.  534,  7  Sup.  Ct  667,  30 
L.  Ed.  759.  In  DaUey  v.  Starr,  26  Tex.  667, 
tbe  court  says  that  "it  would  be  dlfflcolt  to 
biy  down,  so  as  to  answer  any  beneficial  pur- 
poses, tbe  circumstances  under  which  deeds 
will  be  presumed  to  have  existed,"  and  in 
Beincoort  v.  Pfirker,  27  Tex.  664,  "although 
to  some  extent  every  case  must  stand  upon 
its  own  peculiar  facts,  tbe  principles  upon 
wbicb  tbe  courts  are  to  be  guided  in  tbe  pre- 
sumption of  grants  may  be  said  to  be  now 
well  established,"  citing  Taylor  v.  Watklns, 
28  Tex.  688,  and  Tancey  v.  Norrls,  27  Tex. 
40.  The  facts  of  various  cases  vary,  from 
those  which  lead  so  irresistibly  to  tbe  con- 
clusion that  the  claimed  deed  or  muniment 
of  title  existed,  that  a  ^-erdict  of  a  Jury 
against  such  conclusion  would  hardly  be  al- 
lowed to  stand,  to  those  where  they  are  held 
sufficient  for  that  purpose  only  in  deference 
to  the  conclusion  of  the  Juiy,  or  the  court 


trying  the  fiicts  as  a  Jury,  npon  the  Issne  of 
fact  thus  presented. 

[1]  A  charge  to  the  Jury  baa  been  many 
times  approved  by  this  court  (and  by  the  Su- 
preme Ck>ttrt  by  refusal  of  writs  of  error) 
wherein  the  Jury  was  instructed,  in  substance,- 
that,  if  from  tbe  facts  and  circamstancea 
in  evidence  it  appeared  to  be  more  probable 
that  the  deed  or  other  muniment  of  title  in 
question  had  been  executed  than  that  it  bad 
not  been,  tbe  Jury  would  be  autborlEed  to 
presume  that  it  bad  been  so  executed.  In 
some  cases  it  has  been  held  that  the  fhcts 
were  insufficient  to  support  such  finding  by 
tbe  Jury,  as  in  Beincourt  v.  Parker,  supra. 
Walker  v.  Caradine,  78  Tex.  489,  15  S.  W. 
31,  and  probably  other  cases  which  might  be 
cited,  which  only  signify  that  each  must 
stand  upon  its  own  facts ;  regard  being  had 
to  the  general  principle  stated. 

[4]  Actual  possession,  In  this  state,  la  not 
essentlaL  Brewer  v.  Cochran,  45  Tex.  Civ. 
App.  179,  99  S.  W.  1033.  ThU  U  only  evi- 
dence  of  a  claim  of  title  tending  to  fix  notice 
upon  tbe  bolder  of  the  adversary  title  of 
such  claim  and  tending  also  to  show  acqui- 
escence. But  it  Is  essential  that  there  should 
be  claim  of  ownership  openly  and  notoriously 
asserted,  and  which  can  only  be  reasonably 
explained  by  tbe  existence  of  the  muniments 
of  title  necessary  to  support  such  claim,  and 
it  is  essential  that  such  assertion  of  owner- 
ship be  acquiesced  in  by  the  holder  of  the 
adversary  titla  By  tbe  courts  It  is  held  that 
acquiescence  on  the  one  side  is  of  more  Im- 
portance than  assertion  of  ownership  on  the 
other,  and  logically  so,  for  it  is  not  unusual 
for  men  to  claim  what  does  not  belong  to 
them,  but  it  is  contrary  to  human  experience 
that  such  adversary  claim,  if  kndwn,  should 
be  allowed  to  go  undisputed  if  it  has  no 
basis  in  fact  Knowledge  is  essential  to  such 
acquiescence,  for  one  cannot  be  supposed  to 
acquiesce  in  a  claim  hostile  to  his  own  in- 
terest unless  he  has  knowledge  of  it.  Walker 
V.  Caradine,  supra.  But  this  knowledge  may 
also  be  shown  by  circumstances. 

[6]  It  is  earnestly  contended  by  appellant 
that  mere  silence  or  failure  in  any  way  to 
make  any  objection  to  this  assertion  of  ti- 
tle, even  when  known,  is  never  sufficient  ev- 
idence of  acquiescence,  but  that  some  cor- 
roborating act  must ,  be  shown  evidencing 
such  acquiescence  before  the  execution  of  a 
deed,  or  the  existence  of  other  muniment  of 
title  will  be  presumed.  We  can  find  no  sup- 
port for  this  doctrine  except  in  tbe  opinion 
of  the  Court  of  Civil  Appeals  of  the  Fourth 
District  in  Kimball  v.  Houston  OU  Co.,  114 
S.  W.  662.  The  doctrine  as  there  stated  Is 
not  supported  by  the  authorities  cited.  For 
instance,  it  is  stated  in  the  opinion  that  "It 
is  stated  in  Hemdon  v.  Yick,  89  Tex.  475  [35 
S.  W.  141]  that  nonclaim  alone  is  not  enough, 
but  that  to  entitle  such  a  matter  to  be  sub- 
mitted to  a  Jury  for  determination  requires 
that  there  be  corroborating  circumstances." 
We  do  not  so  understand  tbe  opinion  in  that 
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case.  What  was  really  said  Is:  "The  ground 
of  this  contention  Is  that  the  proof  of  the 
long  and  continued  possession,  use,  and  an 
enjoyment  of  the  land  In  controversy,  under 
a  claim  of  title  by  defendant  In  error  and 
those  under  whom  he  claims,  together  with 
the  evidence  that  no  claim  had  ever  been  as- 
serted on  behalf  of  the  plaintiff  In  error  un- 
til the  bringing  of  this  suit,  is  so  conclusive 
In  Its  nature  and  tendency  as  to  impel  the 
court  to  presume  a  sale  or  conveyance  from 
Cole  back  to  the  original  grantee,  should  It 
be  found  that  Cole  ever  possessed  the  title. 
It  has  doubtless  been  held  In  other  Jurisdic- 
tions that  the  inference  arising  from  long 
possession  and  enjoyment  of  real  estate,  to- 
gether with  corroborating  circumstances, 
may  be  so  cogent  as  to  make  it  the  duty  of 
the  court  to  instruct  the  Jury  to  presume  a 
grant.  Such  is  not  the  rule  in  this  state. 
With  us  the  presumption  is  one  of  fact,  and 
it  is  for  the  jury  to  determine  the  effect  of 
the  evidence  in  support  of  that  presumption. 
Taylor  v.  Watklns,  26  Tex.  688;  Walker  v. 
Caradlne,  78  Tex.  489  [15  S.  W.  31];  Dalley 
v.  Starr,  26  Tex.  562."  The  court  also  cites 
Boone  v.  BtUler,  73  Tex.  557,  11  S.  W.  551, 
and  Walker  v.  Caradlne,  78  Tex.  492,  15 
S.  W.  31,  as  cases  which  practically  settle  the 
question  in  this  state.  Neither  of  these  cases 
afford  any  support  to  the  doctrine  stated  in 
the  opinion  referred  to. 

[I]  The  court  seems  to  have  not  been 
mindful  of  the  distinction  between  a  pre- 
sumption of  law  declared  by  the  court,  and  a 
presumption  of  fact  to  be  found  by  the  Jury. 
The  presumption  here,  as  relating  to  deeds 
from  Emlle  and  Theophlle  Broussard  to  Der^ 
neuvllle  Broussard,  is  one  of  fact  found  by 
the  court  sitting  as  a  Jury. 

[7]  Applying  these  general  principles  to  the 
evidence  In  the  present  case,  we  are  of  the 
opinion  that  the  evidence  on  the  whole  is  suffi- 
cient to  support  the  conclusion  of  the  trial 
court,  sitting  as  a  Jury,  that  about  the  year 
1881,  either  in  a  general  settlement  of  the  es- 
tate of  P.  O.  Broussard  or  by  direct  purchase, 
DemeuvUle  Broussard  acquired  the  title  of 
£mlle  and  Theophlle  Broussard  to  their  re- 
spective Interests  in  this  land.  All  the  parties 
to  the  transaction  are  dead.  So  far  as  con- 
cerns the  mere  possession  of  Derneuvllle,  that 
can  well  be  attributed  to  the  fact  that  he  un- 
questionably owned,  as  one  of  the  heirs,  a 
one-eighth  interest,  amounting  to  about  80 
acres,  and  his  actual  possession  never  at  any 
time  embraced  more  than  20  acres.  But  the 
evidence  strongly  supports  the  conclusion 
that  he  claimed,  about  1881,  to  have  acquired 
the  Interest  of  bis  two  brothers,  and  that  this 
must  have  been  known  to  them.  After  the 
death  of  P.  O.  Bronssard,  and  Indeed  before 
that,  Emlle  actually  looked  after  the  Texas 
property,  and  the  land  was  rendered  for  tax- 
•  es  in  the  name  of  P.  O.  Broussard  up  to  1883, 
and  taxes  were  paid  by  the  estate.  Begin- 
ning with  1883,  by  direction  of  Derneuvllle, 
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it  was  rendered  In  his  name,  and  so  contin- 
ued up  to  his  sale  to  Jackson  in  1907,  and 
he  paid  what  taxes  were  paid.  It  is  true 
that  Theophlle  died  in  1881,  but  he  left  a 
widow  who  is  still  living  and  eleven  chil- 
dren, all  of  whom  are  still  living.  Some  of 
them  are  sons  and  the  others  married  daugh- 
ters. Theophlle  lived  a  part  of  the  time  at 
least  in  Jefferson  county,  and  it  Is  beyond  be- 
lief that  none  of  these  children  had  any 
knowledge  of  this  Texas  land,  and  of  Theo- 
phlle's  ownership  of  an  Interest  in  It  (unless 
he  had  parted  with  his  title),  and  of  Derneu- 
vllle's 'claim  that  he  had  acquired  Theophlle's 
interest,  which,  as  one  witness  testified,  was 
"generally  talked  In  the  family."  EmUe  liv- 
ed until  1904,  returning  to  Louisiana,  where 
he  died,  and  from  the  position  of  general 
manager  of  the  property,  about  1881,  he 
ceased  to  have  anything  to  do  with  it  He 
must  have  known  of  Demeuvllle's  claim. 
The  absolute  silence  of  Emlle,  of  his  five 
children,  still  living,  and  of  all  of  Theophlle's 
children  during  all  of  these  years.  In  the  face 
of  Derneuvllle'^  assertion  of  title,  consistent 
with  his  acquisition  of  the  interests  of  Emlle 
and  Theophlle,  and  Inconsistent  with  any 
other  hypotheses,  strongly  supports  the  pre- 
sumption of  a  deed  from  them  or  the  lawful 
acquisition  of  their  title.  Other  facts  and 
circumstances  are  shown  in  the  court's  find- 
ings herein  quoted,  all  of  which  are  con^t- 
ent  with  Derneuville's  claim  and  difficult  of 
explanation  on  any  other  hypotheses.  We 
are  of  the  opinion  that  the  evidence  suffi- 
ciently supports  the  court's  conclusion,  and 
the  first,  second,  sixth,  and  eighth  assign- 
ments of  error  of  appellants  presenting  this 
question,  with  the  several  propositions  there- 
under, should  be  overruled. 

[I]  The  case  was  tried  without  a  Jury. 
There  was  no  reversible  error  in  the  admis- 
sion in  evidence,  over  the  objection  of  appel- 
lants, of  the  testimony  of  the  witness  Ham- 
shire  that  the  "talk  in  the  family,"  meaning 
the  Broussard  famUy,  was  that  Theophlle 
had  sold  his  interest  to  Derneuvllle  Brous- 
sard. This  evidence  was  contemporary  with, 
and  explanatory  of,  Demeuvllle's  claim  of 
title,  and  served  also  as  a  circumstance  to 
show  knowledge  of  such  claim  on  the  part  of 
Theophlle's  heirs.  The  point  is  presented 
by  the  third  assignment,  which  is  overruled. 

[I]  The  proposition  under  the  fourth  as- 
signment of  error  that  parol  testimony,  when 
objected  to,  cannot  be  offered  to  prove  a  sale 
of  land  in  this  state,  has  no  application  to  a 
case  of  this  kind,  where  circumstances  are 
relied  on  to  support  a  presumption  of  a  deed. 
The  question  referred  to  in  the  fifth  assign- 
ment was  not  leading,  nor  does  it  call  for  con- 
clusions of  the  witness.  The  testimony  ob- 
jected to  is  of  the  same  character  as  that 
referred  to  in  the  third  assignment,  and  there 
was  no  error  in  admitting  it 

[10]  Azema  Bsoussard  was  one  of  the 
daughters  of  P.  O.  Broussard.    She  was  dead 
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at  the  time  of  the  execution  of  the  deed  by 
the  other  children  and  grandchildren,  to 
DemeuvlUe  Bronssard  in  1897.  She  left  four 
children,  one  of  whom  died  without  Issue, 
and  one  of  whom  died  leaving  issue,  two  chil- 
dren living,  all  parties  interveners.  One  of 
such  children  was  Celema  Broussard,  who 
was  deaf,  dumb,  and  blind  but  of  sound  mind, 
and  about  45  years  of  age  at  the  time  of  the 
execution  of  the  deed  to  Demeuville  in  1897. 
She  died  unmarried  in  1899,  and  the  other 
descendants  of  Azema  Broussard  are  her 
helra  This  deed  is  signed  "Celema  Brous- 
sard per  Savenne  Le  Blanc,  curator."  It  was 
not  shown  that  Celema  Broussard  was  pres- 
ent at  the  execution  of  this  deed  or  had  any 
knowledge  of  It.  No  explanation  was  of- 
fered as  to  why  Savenne  Le  Blanc  signed  the 
deed  as  her  curator.  By  proper  assignment 
of  error  the  heirs  of  Azema  Broussard  com- 
plain of  the  action  of  the  court  in  holding 
that  this  deed  passed  the  title  to  Celema's 
interest  In  this  land.  The  parties  all  lived  in 
Louisiana,  where  the  deed  was  executed.  Un- 
der the  civU  law  which  largely  prevails  In 
that  state,  the  office  of  curator  is  largely  the 
same  as  guardian  in  this  state.  It  is  defined 
as  "a  guardian,  one  appointed  to  take  charge 
of  the  estate  of  a  minor,  a  lunatic,  a  spend- 
thrift, or  other  person  not  regarded  by  law 
as  competent  to  administer  it  himself." 
Black's  Law  Dictionary.  No  authority  was 
shown  for  the  execution  of  the  deed  by 
Savenne  Le  Blanc  as  curator  or  guardian  of 
Celema.  No  evidence  was  offered  at  all  on 
this  point  except  the  production  of  the  deed 
60  signed.  The  deed  was  not  binding  upon 
her  and  was  insufficient  to  p&sa  her  title. 
Terrell  v.  Martin,  64  Tex.  121;  Tucker  v. 
Murphy,  66  Tex.  355,  1  S.  W.  76.  The  fact 
that  it  was  signed  by  her  curator  contradicts 
any  presumption  that  he  merely  acted  as  her 
amanuensis  In  signing  her  name,  at  her  re- 
quest, even  if  such  presumption  could  be  in- 
dulged In  the  absence  of  any  evidence  that 
she  was  present  and  knew  of  the  execution 
of  the  deed.  The  case  does  not  come  within 
the  rule  announced  In  the  cases  cited  by  ap- 
pellee in  answering  this  assignment  Jansen 
V.  McGahill,  22  Cal.  563,  83  Am.  Dec.  84; 
Lewis  V.  Watson,  98  Ala.  479,  13  South.  570, 
22  li.  R.  A.  297,  39  Am.  St  Rep.  82;  Gardner 
V.  Gardner,  5  Cush.  (Masa)  483,  52  Am.  Dea 
740;  Relnhart  v.  Miller,  22  Ga.  402,  68  Am. 
Dec.  506. 

[11]  Appellee's  contention  that  the  failure 
to  object  to  the  introduction  of  this  deed  by 
the  heirs  of  Celema  Bronssard  claiming  her 
title  bars  them  from  making  the  objection 
here  made  is  not  sound.  The  objection  la  as 
to  the  legal  efTect  of  the  deed,  as  conveying 
Celema's  interest  Without  other  evidence 
than  the  mere  naked  deed,  it  was  insufficient 
to  convey  her  title,  and  the  court  erred  In 
holding  otherwise.  Her  interest  appears  to 
he  %  of  %t  or  1/24,  of  which  the  interveners, 
Elodie  Le  Blanc,  the  sister  of  Celema,  Is  en- 


tled  to  recover  one-half,  and  Aurella  and 
AdamThibaudeauz,  children  of  Celeste  Brous- 
sard, another  sister,  deceased,  would  be  en- 
titled. Between  them,  to  one-half.  The  judg- 
ment vTill  be  reformed  accordingly. 

[12]  By  separate  brief  the  plaintiffs  EUen 
Cralgen  and  Odelia  Carouthers,  who  claim 
only  part  of  the  interest  of  their  mother  in 
the  community  estate  of  herself  and  Demeu- 
ville Broussard,  complained  of  the  conclusion 
of  the  court  that  the  interests  acquired  by 
Demeuville  by  the  deed  of  1894  from  Del- 
zlnde  Broussard  and  others  was  his  separate 
property.  Thecourt  held  that  the  interests  of 
Theophile  and  Emile  acquired  by  Demeu- 
ville was  community  property  of  Demeuville 
and  the  mother  of  plaintiffs  and  gave  them 
Judgment  for  their  share,  but  the  other  Inter- 
ests acquired  by  Demeuville  from  his  sisters 
and  their  descendants  by  the  deed  of  Septem- 
ber 3, 1894,  did  not  belong  to  such  community 
estat&  Mrs.  Broussard  died  In  April,  1893. 
There  is  direct  evidence  to  support  this  as  the 
date  of  her  death,  though  one  of  her  daugh- 
ters testified  that  it  was  in  1893  or  1894,  she 
did  not  know  which.  In  either  case  she  died 
before  the  execution  of  this  deed  by  which 
Demeuville  acquired  titie.  The  presumption 
would  be  that  the  property  was  his  separate 
estate.  In  order  to  overcome  this  presump- 
tion, appellants  were  required  to  show  that 
the  titie  had,  in  effect,  been  acquired  by  pur- 
chase prior  to  the  death  of  their  mother, 
and  had  been  paid  for  with  community  funds. 
There  was  some  testimony  that  it  had  been 
acquired  by  some  sort  of  an  agreement  or  un- 
derstanding before  the  death  of  Mrs.  Brous- 
sard ;  but  it  was  not  conclusive  nor  clear,  and 
the  court's  conclusion  is  supported  by  the 
evidence. 

[13]  If  this  was  not  so,  appellants  under 
their  own  contention  had  only  an  equitable 
title  resting  upon  the  fact  that  the  land  was 
paid  for  with  community  funds.  The  deed 
conveyed  the  legal  titie  to  Demeuville  and 
was  executed  some  time  after  the  death  of 
the  mother  of  appellants.  Jackson  was  a  pur- 
chaser for  value,  and  the  burden  rested  upon 
appellants  to  show  that  he  had  notice  of  all 
the  facts  constituting  their  equitable  titie. 

[14]  This  was  not  attempted  to  be  shown, 
and,  if  their  contention  be  trae,  Jackson's 
legal  titie  would  be  superior  to  their  equity. 
Biggerstaff  v.  Murphy,  8  Tex.  av.  App.  863, 
22  S.  W.  769;  Johnson  t.  Newman,  43  Tex. 
628. 

The  assignment. of  error  of  plaintiffs  ap- 
pellants as  to  the  taxation  of  costs  Is  with- 
out merit  and  Is  overruled. 

[1 S,  1 6]  The  deed  of  1897  in  the  body  of  the 
deed  names  Emerante  Broussard  as  one  of 
the  grantors.  She  was  dead  at  the  time  of 
its  execution.  It  is  signed  by  certain  of  her 
heirs  who  are  not  named  in  the  body  of  the 
deed.  The  court  held  that  the  deed  was  not' 
binding  on  the  heirs  of  E<merante  and  gave 
them  Judgment  for  th^r  mother's  one-eighth 
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iDterest  Tbey  do  not  appeal.  Defendant 
Jackson  attempted  to  prosecnte  an  appeal 
against  them  by  excepting  to  tbe  Judgment 
and  giving  notice  of  appeal ;  bnt  his  appeal 
bond,  which  was  necessary  to  bring  the  heirs 
of  Emerante  Bronssard  into  this  court,  they 
not  having  appealed  from  the  Judgment,  was 
not  filed  within  the  time  required  by  law, 
and  the  said  heirs  have  filed  a  motion  to  dis- 
miss said  appeal  as  to  them,  on  this  gronnd. 
Tbls  motion  must  be  sustained.  If,  however, 
the  qnestlon  had  been  properly  presented,  tbe 
contention  of  defendant  Jackson  could  not  be 
sostalned.  The  fact  that  Emerante  Brons- 
sard Is  named  as  one  of  the  grantors  in  the 
body  of  tbe  deed  and  that  her  Interest  Is  to 
be  conveyed,  she  being  dead,  would  not  dls- 
tlngnlsh  tills  case  from  the  general  doctrine, 
which  is  well  settled  In  this  state,  that  a  deed 
Is  not  binding  upon  one  who  signs  It  but  who 
Is  not  named  in  the  body  of  the  deed  as  one 
of  tbe  grantors.  Stone  v.  Sledge,  8T  Tex.  49, 
26  S.  W.  1068,  47  Am.  St  Rep.  65 ;  Thompson 
V.  Johnson,  24  Tex.  Civ.  App.  250,  68  S.  W. 
1030.  The  rule  is  dlilerent  in  some  of  tbe 
states.  SterUng  v.  Park,  129  Oa.  309,  58  S. 
E.  S28,- reported  also  in  13  L.  R.  A.  (N.  S.)  298, 
121  Am.  St  Rep.  224,  12  Ann.  Cas.  201.  An 
extensive  note  to  this  report  collates  the  au- 
thorities showing  that  the  weight  of  author- 
ity is  in  favor  of  the  rule  stated  in  tbe  Texas 
cases  cited.  However,  the  appeal  having  been 
dismissed,  the  question  is  not  before  us  for 
decision. 

[1 7, 1 S]  It  remains  only  to  dispose  of  the 
contention  of  defendant  Jackson  that  he  was 
an  innocent  purchaser  for  value  and  without 
notice  that  the  interests  of  Emlle  and  Theo- 
phUe  Bronssard,  conveyed  to  him  by  Derneu- 
vllle,  were  community  property  of  Derneu- 
Tille  and  his  then  deceased  wife,  and  that  tbe 
court  erred  in  rendering  Judgment  in  favor 
of  the  plaintiffs  Craigen  and  Caroutbers  for 
their  mother's  interest  therein.  We  think 
this  contention  cannot  be  snstained.  Derneu- 
Tille  had  no  deed  to  these  interests.  Jackson 
was  affected  with  notice  that  he  acquired 
them  during  the  life  of  his  wife,  who  did 
not  die  nntil  1897.  The  presumption  would 
then  be  that  the  property  was  community. 
Jackson  knew  that  Derneuville  had  been  mar- 
ried, as  several  of  his  children  Joined  in  the 
deed  to  him.  He  was  then  bound  to  take  no- 
tice of  tbe  fact  that  the  plaintiffs  were  chil- 
dren of  Mrs.  Broussard  and  entitled  to  an 
interest  In  their  mother's  half  of  the  land. 
Hill  V.  Moore,  86  Tex.  335,  19  S.  W.  162.  The 
conrt  did  not  err  in  tbe  matter  complained  of. 
It  follows  that  tbe  Judgment  should  be 
reformed  as  Indicated  as  to  the  Interest  of 
Celema  Broussard,  and  as  so  reformed  it 
should  be  affirmed,  and  it  is  so  ordered.  The 
costs  of  the  appeal  will  be  taxed  against  ap- 
pellants, the  Interveners,  except  the  heirs  of 
Celema  Broussard  as  herein  named. 
Reformed  and  affirmed. 


COCHRAN  ct  aL  ▼.  KENNON  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  13,   1913.) 

1.  Schools  ahd  Schooi.  Distbiots  (S  107*)— 
ScHooi.  Taxes— Enjoininq  CoLLEcnoir. 

Under  Acts  3lBt  Lee.  c  12,  {  1,  amending 
Acts  29th  Leg.  c.  124,  S  58,  providing  that  when 
20  or  more,  or  a  majority  of  the  property  tax- 
paying  voters  of  a  district  wish  to  tax  them- 
selves for  tbe  purpose  of  supplementing  tbe 
state  school  fund,  titey  shall  make  application 
to  the  county  Judge,  who  shall  issue  an  order 
for  an  election  to  determine  whether  such  tax 
shall  be  levied,  and  that  be  shall  order  the 
sheriff  to  give  notice  of  such  election  by  post- 
ing three  notices  in  the  district,  and  that  the 
sheriff  shall  obey  such  order,  tbe  validity  of 
such  an  election  can  l>e  attacked  on  the  gronnd 
that  notice  was  not  given,  as  required  by  the 
statute,  in  a  suit  to  enjoin  collection  of  the 
tax,  as  the  taxpayers  have  no  other  remedy, 
by  quo  warranto  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i|  253-256;  Dec. 
Dig.   I  107.*] 

2.  Taxation  (|  301*)— I^vt  and  Absbsbunt 

— COMPLIANCK   WITH    STATTJTB. 

Where  the  bnrden  of  taxation  is  authorized 
to  be  laid  upon  the  property  of  citizens  under 
certain  conditions,  a  compliance  with  all  such 
conditions  is  essential  to  the  validity  of  the  tax. 
[Ed.  Note. — For  other  cases,  see  Taxation. 
CcntDig.  ft  483-495, 499-508;  Dec.Dig.  1 301.«] 

3.  Schools  and  School  Dibtbicts  (1  103*)— 
School  Taxes— Submission  of  Qubstioh 
to  Votebs— Statutoby  Pbovisions. 

Acts  Slst  Leg.  c.  12,  amending  Acts  29th 
Leg.  c  124,  {  58,  requiring  notice  el  an  election 
to  determine  whether  a  tax  shall  be  levied  to 
supplement  the  state  school  fund,  to  be  given 
b^  the  sheriff  by  posting  three  notices  in  the 
district,  was  neither  strictly  nor  substantially 
complied  with  by  posting  two  notices  within 
the  district  and  a  third  notice  outside  the  dis- 
trict 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  fi  114,  115,  117, 
240-245,  252 ;    Dec.  Dig.  f  103.*] 

4.  Schools  and  School  Distbicts  (i  103*)— 
School  Taxes  —  Submission  of  Question 
TO  VoTEBB — Statutoby  Pbovisions. 

Under  such  section,  where  one  of  tbe  three 
notices  required  was  posted  outside  the  dis- 
trict the  notice  was  not  rendered  sufficient  by 
the  act  of  the  commissioner's  court  in  thereafter 
and  before  the  election  annexing  to  such  dis- 
trict certain  territory.  Including  tibe  place  where 
snch  notice  was  posted. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Die.  M  114,  116,  117, 
240-245,  252 ;    Dec.  Dig.  f  103.*] 

6.  Schools  and  School  Districts  (i  107*>— 
School  Taxes— Submission  of  Question 
TO  Votebs— Statutoby  Pbovisions. 

In  a  suit  to  enjoiu  the  collection  of  a  tax 
on  the  ground  that  the  notices  were  not  posted 
as  required  by  such  section,  the  buiden  was  on 
defendants  to  show  that  all  or  a  substantial 
majority  of  the  qualified  voters  had  actual 
knowledge  of  tbe  election^  and  that  the  faUure 
to  give  tbe  statutory  notice  did  not  affect  the 
result 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  DUtricts,  Cent  Dig.  ft  253-256;  Dec 
Dig.  I  107.*] 

Appeal    from    District    Court,    Ft    Bend 
County;   S.  J.  Stiles,  Judge. 
Action  by  W.  B.  Cochran  and  others  against 
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J.  D.  KenBon  and  othen:  From  an  order 
dissoMns  In  part  a  temporary  Injunction, 
plaintUTs  appeaL  Bereraed  and  injonction 
reinstated. 

W.  J.  Howard,  of  Houston,  for  appellants. 
D.  B.  Peareson,  of  Blchmond,  for  appellees. 

BEESE;  J.  This  is  an  appeal  from  an  or- 
der of  tbe  district  Judge,  In  vacation,  dla- 
solTlng,  in  part,  a  temporary  injunction  tbere- 
tofore  ordered  by  him.  On  the  hearing  of 
the  motion  to  dissolre  the  Judge  found  that 
all  of  the  allegations  of  the  plaintHTs  petition 
were  true.  The  petition  was  sworn  to,  and 
In  defendants'  answer,  on  which  Is  based 
their  motion  to  dissolve^  and  which  Is  not 
sworn  to,  there  is  only  a  general  denial  of 
these  allegations.  So  the  only  question  pre- 
sented is  whether  on  the  allegations  of  the 
petition  it  was  error  to  dissolve  the  injunc- 
tion as  was  done. 

The  plaintiffs  sued  to  enjoin  the  collection 
of  a  special  tax  for  the  support  of  the  public 
school  In  school  district  No.  19,  ordered  to 
be  levied  and  collected  for  the  year  1912, 
and  succeeding  years,  by  the  commissioners' 
court,  by  order  made  in  pursuance  of  an  elec- 
tion which  had  been  held  on  September  3, 
1912.  In  addition  to  injunction  against  the 
levy  and  collection  of  such  taxes  generally, 
plaintiffs  sought  specially  to  have  the  tax 
collector  restrained  from  collecting  the  taxes 
for  the  year  1912,  on  the  ground  that  at  the 
time  the  tax  was  ordered  the  tax  roils  had 
been  made  up  by  the  assessor  and  delivered 
to  the  collector,  and  that  the  assessor  had  no 
lawful  right  to  afterwards  enter  upon  such 
tax  rolls  the  additional  school  tax  so  or- 
dered. This  part  of  the  temporary  injunc- 
tion was  not  disturbed  by  the  Judge,  but  was 
continued  on  the  motion  to  dissolve,  and  no 
question  as  to  tUs  part  of  the  order  Is  pre- 
sented on  this  appeaL 

The  material  allegations  of  the  petition 
accepted  as  true,  as  a  basis  of  this  appeal, 
are  as  follows:  Plaintiffs  are  all  property 
taxpayers  in  school  district  No.  19  of  Ft 
Bend  county,  as  now  constituted,  and  some 
of  them  are  residents  of  said  school  district 
Some  of  them  own  property  subject  to  taxa- 
tion, and  also  reside.  In  that  portion  of  dis- 
trict 20  which  was  added  to  district  19  on 
August  22,  1912.  On  August  10,  1912,  upon 
proper  petition,  the  commissioners'  court  of 
Ft  Bend  county  ordered  an  election  to  be 
held  on  September  8,  1912,  in  said  school 
district  19,  then,  and  for  some  time  prior 
thereto,  a  dnly  created  and  organized  school 
district  of  said  county,  to  enable  the  qualified 
voters  therein  to  determine  whether  an  an- 
nual tax  of  15  cents  on  the  $100  of  taxable 
property  in  the  district  should  be  levied  and 
collected  for  the  support  of  public  schools 
in  the  district  Notices  of  such  election  were 
ordered  to  be  posted  by  the  sheriff  at  three 
public  places  in  the  county,  as  required  by 
subdivision  3,  f  58,  Acts  29th  Leg.,  c.  124,  as 
amended  by  chapter  12,  Acts  31st  Iieg.    Such 


notices  were  so  posted  by  the  sheriff,  two  of 
them  at  two  public  places  in  said  district  19, 
as  it  then  existed,  and  one  at  a  public  place 
outside  of  said  district,  but  at  a  public  place 
then  In  district  20,  and  in  tbe  territory  which 
was  afterwards  (as  will  be  hereinafter 
shown)  taken  from  district  20  and  added  to 
district  19.  AU  of  the  notices  were  i>osted  for 
three  weeks  before  the  election.  After  these 
notices  had  been  posted  the  commissioners' 
court,  on  August  22,  1912,  undertook  to 
change  the  boundaries  of  district  19,  and  by 
order  duly  made  did  so  change  said  bound- 
aries by  adding  to  district  19  certain  ter- 
ritory theretofore  lying  in  district  20,  and 
also  by  such  changed  boundaries  took  cer- 
tain territory  from  district  19.  The  terri- 
tory taken  from  district  20  and  added  to  dis- 
trict 19  Included  Sibley's  store,  where  the 
third  notice  referred  to  had  been  posted.  In 
pursuance  of  the  order  aforesaid  and  the 
notices  referred  to,  an  election  was  held  at 
Dow  Bros.'  store  in  the  district  on  Septem- 
ber 3,  1912,  at  which  22  votes  were  cast,  all 
of  which  were  In  favor  of  the  tax.  In  due 
time  return  was  made,  the  votes  canvassed 
by  the  commissioners'  court,  result  declared, 
and  In  pursuance  of  this  authority,  a  tax  of 
15  cents  on  tbe  $100  valuation  was  ordereil 
to  be  levied  and  collected  each  year,  on  all 
taxable  property  in  the  district  It  is  al- 
leged in  the  petition,  and  must  be  tak»i  as 
true,  that  tbe  22  voters  voting  at  said  elec- 
tion were  less  than  a  majority  of  the  tax- 
paying  voters  of  the  district,  and  that  none 
of  the  plalntlfls,  12  In  number,  had  any  no- 
tice or  knowledge  that  such  election  was  to 
be  held.  None  of  the  plaintiffs  who  resided, 
or  owned  taxable  property,  in  that  part 
of  district  20  which  was,  on  August  22,  1912, 
added  to  district  19  had  any  knowledge  or 
notice  that  this  change  had  been  made, 
whereby  their  property  was  placed  in  dis- 
trict 19.  The  petition  farther  charges  that 
there  were  many  resident  citizens  of  said 
district  who  were  taxpayers  and  property 
owners,  and  qualified  to  vote  at  said  election, 
who  did  not  participate  therein,  and  who 
had  no  notice  that  said  election  was  to  be 
held,  and  that  if  another  and  different  elec- 
tion Is  held  upon  the  question,  a  majority  of 
the  qualified  voters  in  such  district  will  vote 
against  said  tax. 

[1]  After  finding  that  the  allegations  of  the 
petition  were  true,  the  Judge  found  as  a 
conclusion  of  law  "that  the  manner  of  giving 
notice  of  such  election  was  Irregular,  but 
the  manner  of  holding  and  giving  notice  of 
such  election  cannot  be  Inquired  into  in  this 
suit,  which  Is  a  collateral  attack  on  same," 
and  upon  this  conclusion  of  law  the  court 
dissolved  the  temporary  Injunction,  except 
as  stated  as  to  the  tax  for  the  year  1912. 
Appellees  in  their  brief  do  not  attempt  to 
sustain  the  order  of  the  Judge  upon  any 
other  ground  than  that  upon  which  it  is 
based  in  the  law  conclusion  above  stated 
(citing  in   support   of    such   conclusion  El 
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Paso  T.  Rnckman,  92  Tex.  86,  46  S.  W.  25; 
Parker  t.  Drainage  District,  148  S.  W.  351; 
Drainage  District  v.  Hlgbee,  149  S.  W.  388; 
Boesch  V.  Byrom,  37  Tex.  Civ.  App.  35,  83 
S.  W.  18;  Coffman  v.  Goree,  141  S.  W.  132; 
Troatman  v.  McClesky,  7  Tex.  Civ.  App.  561, 
27  S.  W.  173;  WUbem  v.  Cone,  148  S.  W. 
818:  Crabb  v.  Celeste  School  District,  132 
S.  W.  890;  City  of  Carthage  v.  Barton,  61 
Tex.  Civ.  App.  195,  111  S.  W.  440).  The 
learned  district  judge  seems  to  have  misap- 
prehended the  effect  of  these  decisions,  and 
learned  counsel  for  appellees  seems  to  have 
fallen  Into  like  error.  El  Paso  v.  Ruckman, 
supra,  affords  a  fair  example  of  the  ques- 
tion presented  and  decided  In  each  of  the 
cases  cited  above.  In  that  case  the  questton 
involved  was  the  validity  of  the  independent 
school  district  of  the  city  of  El  Paao.  The 
power  to  levy  and  collect  taxes  by  the  munic- 
ipality was  Involved,  but  the  right  to  levy 
such  taxes  was  denied  on  the  ground  that 
the  Independent  school  district  had  no  legal 
existence  The  dty  of  El  Paso  had  been 
acting  since  1882  as  such  school  district,  but 
it  was  contended  by  the  plaintiff  Ruckman 
that  the  provisions  of  the  law  In  the  creation 
of  the  same  had  not  been  complied  with. 
The  question  was  certified  to  the  Supreme 
Court  In  answering  certified  questions  the 
court  said:  "The  rule  is  well  established 
that  when  the  creation  of  a  public  corpora- 
tion, municipal  or  quasi  municipal,  Is  au- 
thorized by  statute  and  a  corporation  has 
been  orgaidzed  under  color  of  such  authority, 
Its  corporate  existence  cannot  be  Inquired  In- 
to by  the  courts  In  a  collateral  proceeding. 
The  validity  of  the  incorporation  can  only 
be  determined  in  a  suit  brought  for  that 
purpose  in  the  name  of  the  state,  or  by  some 
individual  under  the  authority  of  the  state, 
who  has  a  special  Interest  which  is  affected 
by  the  existence  of  the  corporation."  The 
question  involved  and  decided  in  the  dted 
cases  was  of  precisely  similar  Import,  the 
validity  of  some  character  of  municipal  or 
quasi  municipal  corporation  being  presented. 
In  the  present  case  no  question  Is  made  of 
the  validity  of  school  district  19,  as  originally 
organized,  nor  is  any  question  made  of  the 
validity  of  the  action  of  the  commissioners' 
court  in  adding  new  territory  to  said  dis- 
trict The  sole  attack  upon  the  tax  levy  is 
based  upon  the  illegality  of  the  election  on 
account  of  the  failure  to  comply  with  the 
provisions  of  the  statute  with  regard  to  no- 
tice. It  Is  a  matter  which  could  not  be  reach- 
ed or  remedied  by  a  proceeding  In  quo  war- 
ranto. The  law  only  authorizes  such  taxes 
as  are  here  complained  of  after  an  election 
ordered  and  held  under  certain  conditions. 
One  of  these  conditions  is  that  notices  of  the 
election  be  posted  by  the  sheriff  at  three 
public  places  In  the  district  This  was  not 
done,  and  for  this  reason  plaintiffs  say  the 
levy  and  collection  of  the  tax  is  unauthorized, 
and  they  seek  relief  therefrom.    They  have 


no  other  remedy  than  the  one  they  are  here 
seeking.  The  Judge  was  in  error  in  holding 
that  the  only  r«nedy  was  by  quo  warranto, 
and  in  dissolving  the  injunction  on  this 
ground. 

[2-5]  The  Judge  concluded  that  the  manner 
of  holding  and  giving  notice  of  the  election 
was  Irregular.  Where  the  burden  of  taxation 
is  authorized  to  be  laid  upon  the  property  of 
a  body  of  citizens,  under  certain  conditions, 
a  compliance  with  all  of  such  conditions  is 
essential  to  the  validity  of  the  tax.  This  Is 
the  general  rule.  37  Cya  971;  Swenson  v. 
McLaren,  2  Tex.  Civ.  App.  331,  21  S.  W. 
302  (citing  authorities).  In  the  case  cited  the 
tax  was  declared  Invalid  on  the  ground  that 
the  notices  posted  were  signed  by  the  county 
Judge  instead  of  the  sheriff.  Whether  a 
strict  or  a  substantial  compliance  be  required, 
in  the  present  case  there  was  neither.  The 
statute  required  in  positive  terms  that  notice 
to  the  voters  be  given<  by  posting  notices  at 
three  public  places  in  the  district  by  the 
sheriff.  Such  notices  were  posted  only  In 
two  such  places  in  the  district  The  third 
notice,  posted  at  Sibley's  store,  outside  of 
the  district,  may  have  Just  as  well  not  have 
been  posted  at  all,  and  the  subsequent  addi- 
tion of  territory  to  district  19,  which  includ- 
ed the  place  where  it  was  posted,  did  not 
validate  it  If  it  be  sought  to  apply  the 
rule  that  such  failure  to  comply  with  the 
provisions  of  the  statute  will  not  invalidate 
such  election,  if  in  fact  all,  or  a  substantial 
majority,  of  such  qualified  voters  had  actual 
knowledge  of  such  election,  and  the  failure 
to  give  the  notices  prescribed  did  not  affect 
the  result  (Norman  v.  Thompson,  30  Tex. 
Civ.  App.  537,  72  S.  W.  64;  Buchanan  v. 
Graham,  36  Tex.  Civ.  App.  46S,  81  S.  W. 
1237;  Wallia  v.  Williams,  50  Tex.  Civ.  App. 
623,  110  S.  W.  785),  the  burden  was  upon 
defendants  to  show  by  pleadings  and  proof 
that  such  was  the  case,  as  to  this  election 
(Norman  v.  Thompson,  30  Tex.  Civ.  App. 
637,  72  S.  W.  64-68).  But  not  only  was 
there  no  pleading  or  proof  on  the  part  of  de- 
fendant that  all  or  a  substantial  number  of 
the  voters,  outside  of  those  who  actually 
voted,  had  any  notice  of  such  election,  but 
the  allegations  of  the  petition,  found  to  be 
true,  expressly  negatived  this  fact  So  the 
action  of  the  Judge  in  dissolving  the  injunc- 
tion cannot  be  sanctioned  on  this  ground.  It 
is  fairly  to  be  presumed  that  the  learned 
Judge  would  have  so  found  but  for  the  mis- 
taken view  of  the  law  upon  which  his  action 
was  based. 

Other  questions  presented  by  the  assign- 
ments of  error  need  not  be  considered.  It 
would  seem,  however,  that  under  the  deci- 
sion of  the  Supreme  Court  In  Hill  v.  Howth, 
101  Tex.  620,  111  S.  W.  649,  after  the  elec- 
tion was  ordered  in  district  19,  the  commis- 
sioners had  no  right  to  change  the  boundaries 
of  the  district  so  as  to  affect  the  election 
previously  ordered,  and  that  such  subsequent 
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cbange  could  not  do  so.  Hill  t.  Howth,  101 
Tex.  620,  111  S.  W.  640.  This  question  Is  not 
presented,  however,  and  what  we  have  said 
Is  merely  by  way  of  suggestion. 

Onr  conclusion  Is  that  the  order  of  the 
district  Judge,  in  so  far  as  It  dissolves  the 
temporary  injunction,  should  be  set  aside, 
and  the  temporary  Injunction  reinstated  and 
continued,  as  though  no  such  order  of  dis- 
solution had  been  made;  and  It  has  been  so 
ordered. 


WATERMAN  LUMBER  &  SUPPLY  CO.  ▼. 

HOLMES. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct  23,  1013.    On  the  Merits, 

Nov.  18,  1013.) 

On  Proceeding  to  Strilce  Briefs. 

1.  Appeal  and  Ebbob  (§  767*)— Bbiefs-Fobu 
—Necessity  of  "Pbinted  Bbief"— "Wbit- 

Under  Rev.  Civ.  St  1011,  art  1614,  pro- 
viding that  when  a  cause  or  suit  is  talcen  to  the 
Court  of  Civil  Appeals  by  appeal,  writ  of  error, 
or  otherwise,  the  attorney  for  either  party  may 
file  written  or  printed  briefs,  or  argument  if 
written,  not  to  exceed  15  pages,  and  rule  37  as 
amended  (140  S.  W.  x),  providing  that  the  copies 
of  tbe  briefs  filed  in  the  appellate  court  shall  be 
plainly  written  or  printed,  and  if  it  covers  more 
than  15  pages  of  foolscap,  shall  be  printed,  a 
typewritten  brief  is  a  written  and  not  a  printed 
brief,  and  a  typewritten  brief  containing  40 
pages  will  be  striclcen  out 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3102 ;   Dec.  Dig.  {  767.*] 

On  the  Merits. 

2.  CoNTBACTS  (I  323*)— Actions  fob  Bbeaoh 
—Questions  fob  Jubt. 

In  an  action  for  refusing  to  permit  plaintiff 
to  perform  a  contract  for  the  hauling  and  dis- 
tributing of  railroad  ties  along  a  railroad, 
evidence  held  to  make  a  question  for  the  jury 
as  to  whether  plaintiff  abandoned  the  contract 
before  the  cancellation  thereof  by  defendant; 
and  bence  tbe  court  improperly  charged  that 
the  evidence  showed  no  breach  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1311,  1340, 1466,  1643-1648, 1827, 
1827%  ;    Dec.  Dig.  §  323.*] 

3.  Tbial  (§  101*)— Instbuotiohs  on  Weioht 
OF  Evidence. 

In  a  contractor's  action  for  damages  from 
defendant's  refusal  to  i)ermit  him  to  perform  a 
contract  for  hauling  and  distributing  railroad 
ties  along  a  railroad,  an  instruction  that  the 
contractor  could  recover  only  such  profits  as  he 
would  have  made  by  hauling  the  ties  as  defend- 
ant made  them  and  demanded  them ;  that,  in 
arriving  at  his  damage,  tbe  irregularity  of  the 
job,  if  any,  its  distance  from  the  contractor's 
home,  the  expense  he  would  have  gone  to  in  feed- 
ing bis  team,  keeping  up  his  harness  and  wagons, 
for  drivers  for  teams,  and  all  other  expenses, 
should  be  considered,  figuring  only  bis  net  prof- 
its, if  any,  that  be  could  have  made  under  the 
contract — was  properly  refused,  as  it  was  on 
the  weight  of  the  evidence,  and  assumed  that  the 
irregularity  of  the  job,  etc.,  were  parts  of  the 
expense  of  performance. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  420-431,  435;  Dec.  Dig.  §  101.*] 

4».  Dahaoes    (i    62*)— Dust    to    Minimize- 
Bbeaoh  of  Contbaot. 

Under  a  contract  for  hauling  and  distribut- 
ing ties  along  a  railroad,  the  contractor,  upon 


the  refusal  of  the  other  mats  to  permit  him  to 
perform,  could  not  sit  idly  by  and  wait  until 
the  completion  of  the  hauling,  and  then  recover 
the  net  profits  which  he  would  have  made  had 
the  contract  not  been  breached^  but  was  bound 
to  use  his  wagons  and  teams  in  other  employ- 
ment if  there  was  any  he  could  get,  and  the 
amount  that  he  could  have  so  made  should  be  de- 
ducted from  the  amount  to  which  he  would  be 
entitled  had  he  carried  out  the  contract 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  110-131;    Dec.  Dig.  S  62.*] 

6.  Damaobs  (S  124*)— Meabube  of  Damaoes — 

Bbeaoh  of  Contract. 

A  contractor  was  entitled  as  damages,  for 
tbe  failure  of  the  other  party  to  permit  him  to 
perform  fhe  contract  for  hauling  and  distribut- 
ing railroad  ties,  only  to  the  net  profits  of  the 
enterprise,  which  would  bo  the  difference  be- 
tween the  contract  price  and  the  expenses  nec- 
essarily incident  to  the  performance  of  the  con- 
tract 

[Eid.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  326-338 ;    Dec.  Dig.  S  124.*] 

Appeal  from  District  Court,  San  Augus- 
tine County ;   A.  E.  Davis,  Judge. 

Action  by  W.  H.  Holmes  against  the  Wa- 
terman Lumber  &  Supply  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals- 
Reversed  and  remanded. 

Davis,  Davis  &  Davis,  of  Center,  for  appel- 
lant. Blount  &  Strong,  of  Nacogdoches,  for 
appellee. 

McMEANS,  J.  tt]  Article  1614,  Revised 
Statutes  1011,  provides:  "When  any  cause 
or  suit  may  be  taken  up  from  any  inferior 
court  to  the  Court  of  Civil  Appeals,  wheth- 
er by  appeal,  writ  of  error,  or  otherwise,  it 
shall  be  lawful  for  the  attorney  for  both 
plaintiff  and  defendant  to  file  in  the  papers 
of  said  suit  or  cause  written  or  printed 
briefs,  or  argument,  if  written  not  to  exceed 
fifteen  pages,"  etc.  Rule  37  (140  S.  W.  x), 
as  amended  by  our  Supreme  Court  on  Octo- 
ber 30,  1012,  and  which  amendment  became 
effective  November  15,  1012,  provides:  "The 
briefs  of  the  parties,  framed  in  accordance 
with  these  rules  must  be  signed  by  the  par- 
ty or  his  counsel  •  •  •  and  the  copies 
thereof  filed  In  the  appellate  court  shall  be 
plainly  written  or  printed,  and  if  It  covers 
more  than  fifteen  pages  of  foolscap,  tbey 
shall  be  printed."  In  National  Bank  v.  Lov- 
enberg,  63  Tex.  512,  our  Supreme  Court  held. 
In  effect,  that  a  typewritten  brief  should  be 
regarded  as  a  written,  and  not  a  printed, 
brief.  See,  also.  Heath  v.  Hall,  27  S.  W.  160. 
Appellant's  brief  is  violative  of  the  statute 
and  rule  above  quoted,  in  that  it  consists  of 
more  than  40  typewritten  pages.  As  said  in 
Heath  v.  Hall,  supra,  "We  must  insist  on 
a  compliance  with  this  rule,  as  it  is  intended 
to  aid  in  the  dispatch  of  business." 

The  briefs  are  ordered  stricken  oat  and  re- 
turned to  appellant's  counsel,  and  appellant 
vrlU  be  allowed  to  file  copies  of  its  brief,  ei- 
ther properly  written  or  printed,  within  15 
days  from  this  date,  and  in  case  of  failure  so 
to  do,  the  appeal  will  be  dismissed. 


•For  other  cases  see  same  topic  and  seoUon  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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On  the  Merits. 

Tbi8  suit  was  brought  by  W.  H.  Holmes, 
appellee,  against  appellant,  Waterman  Lnm- 
ber  ft  Supply  Company,  to  recover  dam- 
ages for  an  alleged  breach  of  a  contract 
by  appellant,  which  appellee  claimed  he  had 
with  It,  for  the  hauling  and  distribution 
of  railroad  ties  along  appellant's  railroad. 
Appellee  alleged  that  he  contracted  with 
appellant  to  haul  and  distribute  180,000  or- 
dinary ties,  for  which  he  was  to  be  paid 
fire  cents  each,  four  cents  to  be  paid  at 
tbe  time  the  work  was  done,  and  the  re- 
maining one  cent  to  be  paid  on  the  comple- 
tion of  the  contract,  and  380  sets  of  switch 
ties,  of  48  ties  to  each  set,  for  which  he  was 
to  be  i>aid  ten  cents  for  each  tie,  eight  cents 
to  be  paid  when  the  ties  were  hauled,  and 
tbe  remaining  two  cents  when  the  hauling 
was  completed ;  that  after  he  had  hauled  a 
part  only  of  the  ties  the  appellant  breached 
the  contract  by  refusing  to  allow  him  to  per- 
form it  further,  whereby  he  sustained  the 
damages  for  which  he  sues. 

[2]  Tbe  court  cliarged  the  jury  that :  "The 
first  disputed  issue  for  your  decision  la 
whether  or  not  there  was  made  and  entered 
into  by  tbe  plaintiff  and  defendant  a  con- 
tract, as  alleged,  for  hauling  and  distribu- 
tion of  tbe  ties  along  its  railroad  track  and 
spur  tracks.  If  you  find  there  was  a  con- 
tract 80  made  between  plaintiff  and  defend- 
ant that  Holmes  should  haul  and  distribute 
certain  ties  and  receive  certain  compensa- 
tlona  for  the  ties,  then  you  are  instructed 
that  the  evidence  failed  to  show  the  breach 
of  the  contract  by  Holmes,"  etc  This  charge 
Is  assailed  by  appellant  by  its  first  assign- 
ment of  error,  its  contention,  in  effect,  being 
that  there  was  sufficient  evidence  to  raise 
the  issue  of  abandonment  by  Holmes  of  the 
contract,  and  that  therefore  the  court  was 
not  authorized  to  take  the  question  from 
the  Jury  by  charging  that  the  evidence  failed 
to  show  such  breach  by  Holmes.  By  finding 
in  favor  of  Holmes  the  jury  necessarily 
found  that  a  contract  substantially  as  alleg- 
ed had  been  made  between  him  and  the  ap- 
pellant. There  was  positive  evidence  that  on 
January  17,  1912,  tbe  appellant  by  a  letter 
written  to  Holmes  on  that  date  notified  him 
that  it  had  canceled  the  contract,  and  that 
it  had  made  other  arrangements  for  the  haul- 
ing. It  was  shown  by  the  testimony  of  tbe 
witness  Weaver,  appellant's  agent,  that  the 
reason  of  appellant  for  canceling  the  contract 
was  that  theretofore,  on  December  24,  1911, 
Holmes  had  killed  its  foreman.  Boatman. 
Holmes  testified  that  he  had  not  abandoned 
the  contract,  but  was  carrying  it  out  in  good 
faith  at  the  time  of  the  breach  by  appellant 
But  appellant  contends  that  the  evidence  is 
sufficient  to  raise  the  issue  of  abandonment 
of  the  contract  by  Holmes  prior  to  the  17th 
day  of  January,  1912,  when  appellant  wrote 
the  letter  canceling  the  contract  If  this 
contention  is  sustained  by  the  evidence  in 
the  record,  the  charge  complained  of  should 


not  have  been  given,  but  the  issue  as  to 
which  party  breached  the  contract  should 
have  been  submitted.  The  evidence  relied 
upon  by  appellant  as  being  sufficient  to  re- 
quire the  submission  of  this  question  is  as 
follows :  It  was  Shown  that  Holmes  had  his 
hauling  camp  about  eight  mUes  from  his 
home,  and  that  on  or  about  the  middle  of 
December,  1911,  he  took  down  his  tent  and 
moved  his  camping  outfit  his  teams,  wagons, 
etc.,  to  his  home.  The  witness  John  Foun- 
tain testified  that  about  tbe  14th  or  ISth  of 
December,  1911,  he  had  a  conversation  with 
Holmes  before  he  took  up  his  tent  and 
moved  his  camp  in  which  Holmes  stated  he 
had  gotten  the  cream  out  of  the  haul,  that 
it  had  gotten  bad  and  boggy,  and  that  he 
was  going  to  quit  Continuing,  the  witness 
said:  "He  wanted  me  to  cash  some  checks 
for  him,  and  he  wanted  to  get  tbe  checks 
cashed  before  the  company  found  out  that 
he  had  broken  the  contract;  ttiat  U  they 
found  out  that  he  had  broken  the  contract 
before  he  got  the  checks  cashed,  he  was 
afraid  the  company  would  not  pay  the 
checks.  On  the  same  day,  in  the  evening, 
Holmes  came  to  the  store  and  wanted  me  to 
cash  the  checks  for  him;  I  told  him  I 
couldn't  cash  them,  and  he  said  he  reckon- 
ed he  would  have  to  go  to  Nacogdoches ;  that 
he  wanted  to  get  them  cashed  before  the  Wa- 
terman Company  found  out  he  had  broken 
the  contract;  that  if  be  didn't,  he  would 
have  to  sue  them  to  get  a  settlement"  Fur- 
ther on  the  witness  said,  on  cross-examina- 
tion: "I  don't  think  he  broke  It,  unless  he 
just  pulled  up  and  quit  The  weather  was 
very  bad  when  he  quit  It  was  nearly  im- 
possible to  haul  in  the  woods.  He  was  a 
right  smart  ahead  of  the  steel.  It  was  some 
time  after  he  quit  before  the  steel  got  to  the 
point  where  he  was.  I  don't  know  whether 
he  said  he  had  broken  the  contract  He  told 
me  that  he  wanted  to  check  up  on  this  tie 
haul,  the  weather  had  gotten  so  bad  he 
could  not  possibly  haul  there,  and  he  quit  on 
account  of  the  weather ;  tliat  was  the  reason 
he  quit" 

J.  L.  Francis  testified  that  he  knew 
Holmes  intimately;  "was  making  ties  in  the 
vicinity  where  Holmes  was  hauling;  that  on 
or  about  the  14th  or  15th  day  of  December, 
the  day  that  Holmes  was  pulling  up  and 
moving  his  camp  and  things,  I  asked  Holmes 
at  the  camp,  'What  does  this  mean.  Hill?' 
and  he  said:  'I  have  got  about  all  of  this 
that  is  good,  and  I  am  going  home;  I  ought 
to  have  been  In  Waterman  yesterday  in  place 
of  being  here  taking  up  these  ties ;  if  I  could 
hare  been  in  Waterman  I  could  have  made  a 
deal  for  a  better  job  than  this.  I  believe  I 
can  make  the  same  deal  to-morrow.'  Most 
of  the  time  that  Holmes  hauled  he  was 
biauUng  the  ties  nearest  the  track.  He  left 
the  ties  farthest  back  from  the  track,  and 
they  were  still  there  when  I  left  I  know  I 
had  the  conversation  with  Holmes;  Holmes 
said  that  he  ought  to  have  been  at  Water- 
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man  yesterday.  He  said  he  could  have  made 
a  deal  for  a  Job  tbat  would  suit  him,  if  be 
went  He  bad  not  said  what  the  Job  was. 
The  VTOods  was  full  of  hackers  at  the  time 
Holmes  was  hauling;  they  were  making  them 
while  he  was  there  hauling.  They  did  not 
haul  aU  of  the  ties." 

Henry  Courtney  testified  that  he  did  not 
know  when  Holmes  began  hauling,  but  that 
he  quit  about  the  15th  day  of  December. 
He  further  testified:  "About  10  days  be- 
fore he  quit.  Holmes  told  me  that  he  was 
going  to  quit  hauling,  as  he  had  got  about 
all  that  was  good  out  of  it  That  was  two 
or  tliree  days  before  he  quit  He  took  his 
camp  home  where  he  lived.  I  don't  know 
what  he  did  after  he  quit  I  know  how 
many  teams  he  Iiad  of  his  own.  He  had  his 
camp  near  his  work,  close  to  Ironosa,  Tex. 
Holmes  stayed  at  his  camp  and  at  home, 
about  eight  miles  from  the  camp.  He  pulled 
up  his  camp  and  went  home,  and  took  bis 
camp  and  his  teams  with  liim.  That  was 
two  or  three  days  after  he  told  me  he  was 
going  to  quit  the  Job.  He  told  me  he  had 
got  all  of  the  good  out  of  the  Job,  and  was 
going  to  jjult"  He  further  said:  "HolmeH 
quit  hauling  ties  about  10  days  before  Boat- 
man was  killed.  I  never  knew  or  heard  of 
Holmes  hauling  any  more  for  the  company 
after  he  quit" 

We  think  that  this  evidence  was  sufficient 
to  raise  the  issue  of  abandonment  of  the  con- 
tract by  Holmes  prior  to  the  time  the  appel- 
lant sought  to  cancel  the  contract  by  its  let- 
ter of  January  17,  1912,  and  required  the 
submission  of  the  question  to  the  Jury.  If 
the  testimony  is  to  be  believed,  and  its  cred- 
ibility was  for  the  Jury,  Holmes  quit  the 
work  and  abandoned  the  contract  about  De- 
cember 16,  1811.  The  cases  of  Hardeman- 
King  Lumber  Co.  v.  Hampton  Bros.,  104  Tez. 
585,  142  S.  W.  867,  and  Kllgore  v.  Baptist 
Educational  Ass'n,  90  Tez.  143,  37  S.  W. 
598,  relied  upon  by  appellant,  are  cases  in 
which  it  was  shown  that  while  the  con- 
tractors had  threatened  and  intended  to 
abandon  their  contracts,  at  the  time  of  the 
breach  by  the  other  parties  they  were  en- 
gaged in  performing  the  work  under  the  con- 
tract. It  was  held  that  the  intention  or 
threat  of  the  contractors  to  quit  did  not  con- 
stitute a  breach  of  the  contract,  and,  the 
other  parties  having  refused  to  proceed  with 
their  part  of  the  contract  had  no  right  of 
action  against  the. contractors.  In  the  case 
before  us,  It  the  testimony  we  have  quoted 
be  tme^  and  that  was  for  the  Jury  to  say, 
the  issue  was  raised  that  Holmes  not  only 
threatened,  but  had  actually  abandoned,  the 
contract  before  appellant  refused  to  perform 
its  part  of  it  We  think,  therefore,  that  the 
court  erred  In  withdrawing  this  question 
from  the  Jury  in  the  charge  complained  of, 
and  that  this  error  requires  a  reversal  of 
the  Judgment 

[3-1]  On  the  meaanre  of  damages  the  court 


instructed  the  Jury  as  follows:  "And,  in 
this  connection,  you  are  charged  that  in 
such  case  the  legal  measure  of  damages  for 
breach  of  contract  of  the  nature  of  this  al- 
leged contract  Is  the  profits,  if  any,  the 
plaintiff  would  realize  from  the  performance 
of  the  contract  if  the  same  had  not  been 
breached,  and  this  you  vrill  arrive  at  from 
a  consideration  of  all  of  the  testimony  In 
the  case,  and  so  assess,  if  any,  in  your  ver- 
dict" The  defendant  requested  the  court  to 
charge  the  Jury,  on  the  measure  of  damages, 
as  follows:  "You  are  instructed,  as  a  part 
of  the  law  in  this  case,  that  if  the  plaintiff 
is  entitled  to  recover  at  all,  he  Is  only  en- 
titled to  recover  such  profits  as  be  would 
have  made  by  hauling  ties  as  the  defendant 
made  them,  and  when  demanded  by  the  de- 
fendant; and,  in  arriving  at  the  damage,  if 
any,  you  will  take  into  consideration  the  ir- 
regularity of  the  Job,  if  any,  the  distance  it 
was  from  the  plaintiff's  home,  the  expense 
he  would  bave  gone  to  in  feeding  his  team, 
the  expense  in  keeping  up  bis  harness  and 
wagons,  his  expense,  drivers  for  teams,  and 
all  other  expenses,  figuring  only  his  net  prof- 
its. If  any,  he  could  have  made  under  the 
contract  if  you  find  there  was  a  contract, 
and  from  such  amount  thus  obtained,  deduct- 
ing such  amounts  as  the  evidence  shows  be 
would  have  earned  at  other  and  similar 
work,  and  let  the  amount  thus  obtained  rep- 
resent the  damages  you  find  for  the  plain- 
tiff." The  giving  of  the  charge  and  the  re- 
fusal of  the  court  to  give  the  special  charge 
are  the  bases  of  appellant's  third  and  tenth 
assignments.  We  think  that  the  court's 
charge  was  wrong  because  the  amount  of 
money  tliat  Holmes  could  have  made  by  the 
use  of  his  teams  in  other  work  while  not 
using  them  in  the  performance  of  his  con- 
tract after  the  contract  had  been  breached 
by  appellant  if  it  did  breach  it  was  dis- 
regarded. We  understand  the  law  to  be  that 
if  the  appellant  did  breach  the  contract 
Holmes  could  not  sit  idly  by  and  wait  until 
the  completion  of  the  hauling  and  then  re- 
cover from  appellant  the  net  profits  he  would 
have  made  had  the  contract  not  been  breach- 
ed, but  tbat  it  was  his  duty  to  make  use  of 
his  wagons  and  teams  In  other  employment, 
if  there  was  any  he  could  get  and  the 
amount  that  he  tcould  have  so  made,  or 
ought  reasonably  to  have  made  In  this, 
should  be  deducted  from  the  amount  he 
would  be  entitled  to  recover  had  he  carried 
out  the  contract  Again,  he  would  not  be 
entitled  to  the  profits,  but  only  the  net  prof- 
its, of  the  enterprise,  which  would  be  the 
difference  between  the  contract  price  and  the 
expenses  necessarily  incident  to  the  perform- 
ance of  the  contract  Appellant  had  this 
Idea  in  view  when  it  asked  the  special  charge 
be  given,  but  ^-e  think  the  special  charge 
was  upon  the  weight  of  the  evidence,  and 
should  not  have  been  given,  because  it  as- 
sumes that  the  "Irregularity  of  the  Job,  the 
distance  it  was  from  plaintiff's  home,"  and 
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other  matters  mentioned  in  the  cliarge  were 
parts  of  the  expense  of  performance. 

For  the  errors  Indicated  the  Judgment  of 
the  court  below  la  reversed  and  the.  cause 
remanded. 

Heversed  and  remanded. 


CONN  V.  ROSAMOND  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct  20,  1913.    Rehearing  Denied 

Nov.  27,  1913.) 

1.  Apfeal  ilrd  E!bbob  ({  724*)— Assioitmkntb 

OP  Ebror— Statutes  and  Rules  of  Court. 
Courts  of  Civil  Appeals  Rule  24  (142  S.  W. 
lii),  requiring  assignments  of  error  to  distinct- 
ly specify  the  grounds  of  error  relied  upon  and 
set  forth  in  the  motion  for  new  trial,  and  rule  25, 
requiring  them  to  refer  to  that  portion  of  the 
motion  for  new  trial  in  which  the  error  is  com- 
plained of,  are  in  conflict  with  Rev.  Civ.  St 
1911,  art  1612,  aa  amended  b^  Acts  33d  lieg.  c. 
130,  providing  that  an  assignment  of  error 
which  directs  the  attention  of  the  court  to  the 
error  complained  of  shall  be  sufficient ;  since  an 
assignment  may  clearly  direct  the  attention  of 
the  court  thereto  without  reference  to  the  mo- 
tion for  new  trial. 

[ES.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  2997-3001,  3022 ;  Dec.  Dig. 
8  724.»] 

2.  CouKTS  (S  78*)— RtruD  op  Coubt— Effect. 

When  a  rule  prescribed  by  the  Supreme 
Court  conflicts  with  the  statute,  the  rule  must 
yield. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  H  274,  276-281;   Dec.  Dig.  {  78.»] 

3.  Appeal  and  Error  (|  742*)— AssiaRMiCNT 
OF  Ebbob— Stattttes. 

The  mies  requiring  each  assignment  of  er- 
ror in  a  brief  to  be  followed  by  a  proposition 
and  a  sufficient  statement  from  the  record  are 
not  in  conflict  with  Rev.  Civ.  St  1911.  art  1612, 
as  amended  b^  Acts  33d  Leg.  c.  136,  declaring  an 
assignment  directing  the  attention  of  the  court 
lo  the  error  complaiped  of  to  be  sufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000 ;   Dr  c.  Dig.  {  742.»] 

4.  Lamdlobd  and  Tknart  (|  65*)— Tdbper- 
TiNK  Lkasb— CoNBTBucnon— SECCBrrr  roB 
Bbxach— Liabiutt. 

Under  a  turpentine  lease  wherebv  defend- 
ant agreed  to  pay  the  owner  a  specified  sum  for 
each  tree  destroyed,  burned,  etc,  during  the 
work,  and  under  which  $1,000  was  deposited  to 
secure  the  obligation,  the  amount  of  the  secn- 
rity  could  not  be  regarded  as  a  measure  of  the 
extent  of  the  defendants'  liability,  when  that 
was  expressly  fixed  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  f§  136-150;  Dec.  Dig.  { 
66.*] 

5.  EviDENCB  ({  448*)— Pabol  Etidencb  to 
Vary  Wbitino. 

Where  there  is  no  ambiguity  in  a  written 
contract  parol  evidence  to  explain  its  meaning 
is  inadmissible. 

[E^  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2066-2082,  2084;  Dec.  Dig.  | 
448.*]. 

6.  TbIAI,  ((  186*)— COKBTBUCTION— QXTKOTION 
FOB  JU9T^ 

Where  there  is  no  ambiguity  in  a  written 
contract  it  Is  the  duty  of  the  court  to  construe 
it  and  to  instruct  the  jury  what  its  legal  effect  is. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Di«:.  H  318,  320,  321,  823-327;  Dec.  Dig.  f 
136.*] 


7.  Contracts  (|  846*)— Paboi.  Evtomios— 
Mistake. 

Under  allegations  of  fraud  or  mutual  mis- 
take in  the  execution  of  a  contract,  evidence  is 
admissible  to  show  that  it  did  not  express  the 
real  agreement  of  the  parties,  and  to  show  what 
the  agreement  in  fact  was. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.   {f   1714,  1718-1761;    Dec.   Dig.   § 

8.  Contracts  (8  342*)- Pabol  Evidence— Al- 
usoATioN  OF  Fraud. 

In  an  action  for  the  breach  of  a  contract, 
defendant's  allegation  that  he  intended  that  a 
deposit  for  security  should  be  the  extent  of  his 
liability  thereunder,  and  that,  if  the  contract 
did  not  show  that,  it  was  a  mistake  or  inadvert- 
ence of  the  parties,  was  not  sufficient  as  an 
allegation  of  mutual  mistake. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  f§  1196,  1716;  Dec  Dig.  {  342.*] 

9.  COKPROUISE  AND  SETTLEMENT  (|  23*)— AC- 
TION FOB  Breach— SuFFioisNOT  of  Evi- 
dence—Settlement. 

Evidence,  in  an  action  upon  a  turpentine 
contract,  held  not  to  sustain  a  finding  that 
plaintiff  accepted  defendant's  order  for  money  in 
full  settlement  of  damages  for  the  breach. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  gf  91-04 ;  Dec  Dig. 

10.  Contracts  ({  328*)— Action  for  Breach 
— Defense. 

In  an  action  upon  a  turpentine  lease,  alleg- 
ing that  defendant  had  extracted  turpentine 
from  timber  on  118  acres  of  division  No.  3,  and 
that  defendant  failed  to  make  plaintifl  whole 
by  deducting  118  acres  out  of  division  No.  2,  it 
was  a  good  defense  that  plaintiff  represented 
that  division  No.  2  contained  268  acres  and 
leased  that  amount  to  defendants,  and  that  it 
was  because  the  tract  did  not  contain  that 
amount  that  when  defendants  deducted  140  acres 
for  themselves  there  was  not  118  left  for  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SI  1819-1823 ;   Dec  Dig.  i  S28.*} 

Appeal  from  District  Court,  Jasper  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  R.  C.  Conn  against  8.  M.  Rosa- 
mond and  others.  Judgment  for  plaintifl*, 
and  be  appeals.  Reversed  and  rendered  for 
plaintlir. 

Smith  &  Blackshear,  of  Jasper,  and  John 
B.  Warren,  of  Houston,  for  appellant  E.  A. 
McDowell,  of  Beaumont,  and  H.  C.  Howell, 
of  Jasper,  for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellant  against  appellees  S.  M.  Rosa- 
mond and  S.  S.  Day,  composing  the  firm  of 
Rosamond  &  Day.  The  purpose  of  the  suit 
was  to  recover  damages  for  the  loss  of  tim- 
ber upon  lands  leased  the  defendants  by 
plaintiff  under  a  contract  by  the  terms  of 
which  defendants,  upon  the  payment  of  the 
consideration  named  in  said  contract,  were 
granted  the  right  to  extract  the  turpentine 
and  resin  in  the  pine  trees  growing  upon  said 
land  and  agreed  to  pay  plaintiff  for  all  trees 
that  were  killed  or  died  as  a  result  of  de- 
fendants' operations  In  extracting  the  tur- 
pentine therefrom  within  three  years  after 
such  operations,  and  also  to  recover  the  sum 
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of  $795  alleged  to  be  due  because  of  the 
operations  by  defendants  upon  53  acres  of 
said  timber  land  for  which  they  failed  to 
j^y  plaintiff. 

By  the  contract  declared  on  plaintiff  leas- 
ed to  defendants  for  "turpentine  and  resin 
purposes"  all  of  the  standing  and  growing 
pine  timber  on  various  tracts  of  land,  which 
are  fully  described  In  the  contract,  and  con- 
tained in  the  aggregate  1,863^  acres.  By 
the  terms  of  the  contract  the  whode  body  of 
land  was  divided  into  four  parts;  each  of 
said  divisions  being  specifically  designated 
and  described.  The  portions  of  the  contract 
upon  the  proper  construction  of  which  the  is- 
sues between  the  parties  must  be  determined 
are  as  follows: 

"Art  11.  Parties  of  the  second  part  are 
hereby  authorized  to  and  they  hereby  agree 
to  go  upon  division  No.  1,  above  mentioned, 
on  the  first  day  of  November,  A.  D.  1907, 
'  for  the  purpose  of  producing  and  manu- 
facturing spirits  of  turpentine  and  resin 
from  the  pine  trees  of  the  dimensions  hereln- 
l>efore  set  forth,  upon  payment  to  the  party 
of  the  first  part  by  parties  of  the  second 
part  the  sum  of  $2,000.00,  at  Klrbyvllle,  Tex- 
as, October  1,  1907,  full  payment  of  the  said 
rights  to  division  No.  1,  and  the  further  de- 
posit of  $1,000.00  by  parties  of  the  second 
part  In  the  KlrbyvlUe  State  Bank  at  Klrby- 
vllle, Texas,  October  1,  1907,  to  protect  the 
party  of  the  first  part  from  all  loss  or  losses 
incurred  by  trees  burning  down,  that  might 
break  off  at  boxes  by  force  of  winds,  and 
trees  that  die  within  a  period  of  three  years 
from  date  of  boxing  and  which  are  destroyed 
or  damaged  by  fire. 

"Art  HI.  Parties  of  the  second  part  here- 
by covenant  and  agree  to  pay  party  of  the 
first  part  fifty  cents  for  every  tree  that  is 
boxed  for  turpentining,  measuring  from  12  to 
16  Inches  in  diameter  18  Inches  from  the 
ground,  and  $1.00  for  all  trees  measuring  16 
inches  to  20  inches  in  diameter  18  Inches 
from  the  ground,  and  $1.50  for  all  trees 
measuring  20  Inches  and  upwards  in  diame- 
ter 18  Inches  from  the  ground,  which  blow 
down,  die  and  is  burned  by  reason  of  being 
boxed  as  aforesaid.  But  the  title  to  the  said 
timber,  which  dies  or  Is  blown  down,  shall 
remain  in  the  party  of  the  first  part 

"Art  IV.  Party  of  the  first  part  hereby 
reserves  the  rights  to  rescind  this  lease  with 
respect  to  divisions  two,  three,  and  four  at 
the  expiration  of  twelve  months  from  No- 
vember 1, 1907,  in  case  as  many  as  3  per  cent 
of  the  cupping  timber  on  Division  No.  1  dies 
during  said  twelve  montlis. 

"Art  V.  In  case  party  of  the  first  part  re- 
scinds tiie  lease  under  the  above  article,  then 
he  is  to  pay  to  parties  of  the  second  part  the 
remainder  of  the  $1,000.00  deposited  In  said 
Klrbyvllle  State  Bank,  less  the  damage  by 
reason  of  the  loss  of  timber  on  said  land, 
together  with  8  per  cent  interest  on  the  I>al- 
ance  doe  them. 

"Alt  VI.  Parties  of  the  second  part  shall 


have  the  right  at  the  expiiatton  of  twelve 
months  from  November  1,  1907,  to  rescind 
this  contract  of  lease  as  to  division  2,  8,  and 
4  hereinbefore  mentioned.  And  in  case  of 
rescission  of  the  contract  by  them  party  of 
the  first  part  shall  retnm  to  parties  of  the 
second  part  the  sum  of  $1,000.00,  less  amount 
required  to  iiay  damages  on  timber  afore- 
said. 

"Art  VII.  In  case  this  contract  ia  not  re- 
scinded by  either  party,  at  the  expiration  of 
said  twelve  months,  as  above  mentioned,  then 
parties  of  the  second  part  shaU  pay  party 
of  the  first  part  the  sum  of  $2,000.00  on  the 
1st  day  of  November,  A.  D.  1908,  and  enter 
upon  the  said  second  division. 

"Art  VIII.  On  October  1,  A.  T>.  1909,  par- 
ties of  the  second  part  shall  pay  party  of  the 
first  part  the  sum  of  $2,000.00,  and  enter  up- 
on the  third  division,  as  above  mentioned. 

"Art  IX.  On  the  first  day  of  October,  1910, 
parties  of  the  second  part  shall  pay  party  of 
the  first  part  the  sum  of  $2,000.00  and  enter 
upon  the  fourth  division  as  aforesaid,  for  the 
purpose  hereinbefore  set  forth. 

"Art  X.  Party  of  tlie  first  part  on  Octo- 
ber 1,  1912,  covenants  and  agrees  to  pay  to 
parties  of  the  second  part  the  sum  of  $1,000.- 
00,  less  damages  to  timber  which  has  been 
cupped  on  divisions  1,  2,  3,  and  4.  Said  dam- 
ages to  be  estimated  according  to  stipula- 
tions set  out  In  article  3,  above  mentioned. 

"Art  XI.  Parties  of  the  second  part  cove- 
nants and  agrees  that  they  will  pay  to  party 
of  the  first  part  damages  as  set  forth  In 
article  3,  as  long  as  they  may  operate  under 
this  contract" 

This  contract  was  executed  on  August  26, 
1907. 

In  a  supplemental  contract  executed  by  the 
parties  on  December  19,  1908,  it  is  recited, 
in  substance,  that  defendants  had  under 
their  contract  for  extracting  the  turpentine 
from  the  timber  on  division  No.  1  of  said 
lands  entered  upon  and  extracted  the  tur- 
pentine from  the  timber  upon  118  acres  of 
division  No.  3  in  addition  to  the  land  con- 
tained in  division  No.  1,  and  it  was  agreed 
that  in  order  to  make  the  plaintiff  whole  the 
defendants  would  deduct  from  division  No. 
2,  upon  which  they  were  then  operating,  IIS 
acres  of  land,  and  that  same  should  become  a 
part  of  division  No.  3.  This  supplemental 
contract  also  contains  the  following  provi- 
sions: 

"Art  III.  Party  of  the  first  part  does 
hereby  agree  to  pay  party  of  the  second  part 
8  per  cent  interest  on  the  $1,000.00  from  date 
until  this  contract  is  canceled  or  closed.  This 
$1,000.00  is  placed  in  the  Klrbyvllle  State 
Bank  of  Klrbyvllle,  Texas,  to  secure  the  par- 
ty of  the  first  part  for  dead  timber,  which 
is  set  forth  in  article  2  of  the  first  contract 

"Art  IV.  Party  of  the  first  part  hereby 
reserves  the  right  to  rescind  this  lease  with 
respect  to  divisions  Nos.  3  and  4  on  the  1st 
day  of  November,  A.  D.  1909,  and  party  of 
the  second  part  Is  to  have  the  same  right  to 
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rescind  or  cancel  their  part  of  tbls  contract." 
Plalntlfl  alleges  that  as  a  result  of  the  op- 
erations of  defendants  In  extracting  the  tur- 
pentine from  the  timber  so  leased  them  by 
plaintiff  2,902  of  the  trees  had  died,  that  said 
trees  would  average  from  16  to  20  inches  in 
diameter,  and  that  by  the  terms  of  said  con- 
tract defendants  were  obligated  and  bound  to 
pay  plaintiff  the  sum  of  SI  for  each  of  said 
trees,  aggregating  the  sum  of  $2,902.  It  is 
farther  alleged  that  the  defendants  have  paid 
and  are  entitled  to  a  credit  of  $1,000,  with 
Interest  from  December  19,  1908,  until  the 
date  of  the  filing  of  this  suit  It  is  further 
alleged,  in  substance,  that  defendants  had  ex- 
tracted the  turpentine  from  the  timber  on  118 
acres  of  division  No.  3  described  in  said  con- 
tract and  for  which  they  had  paid  plaintiff 
no  consideration,  and  had  fkiiled  to  comply 
with  the  terms  of  said  supplemental  contract 
and  make  plaintiff  whole  by  surveying  118 
acres  out  of  division  No.  2  and  leaving  same 
as  a  part  of  division  No.  8,  but  had  extracted 
the  turpentine  from  all  of  division  No.  2 
except  96  acres,  having  thus  taken  and  oper- 
ated upon  53  acres  of  land  which  they  were 
not  entttled  to  enter  upon  under  the  terms  of 
their  contract,  to  plaintiff's  damage  In  the 
sum  of  $796.  The  petition  prays  for  Judg- 
ment for  said  sum  of  $795,  with  Interest  from 
October  1,  1909,  and  the  further  sum  of  Sl,- 
822,  with  interest  from  January  1,  1900, 
which  last  amount  is  the  value  of  the  2,902 
trees  lost  by  plaintiff  as  fixed  by  said  con- 
tract, less  the  credit  of  $1,000,  and  Interest 
set  out  in  the  petition. 

The  answer  of  the  defendants,  in  addition 
to  a  general  demurrer,  numerous  special  ex- 
ceptions the  nature  of  which  it  is  unnecessary 
to  state,  and  a  general  denial,  also  contains 
special  pleas  In  which  it  is  averred,  in  sub- 
stance, that  from  the  terms  of  the  contract 
mied  on  it  appears  that  plaintiff  is  not  en- 
titled to  recover  any  amount  as  damages  for 
timber  killed  or  lost  as  a  result  of  defend- 
ants' operations  under  said  contract  in  excess 
of  the  $1,000  deposited  in  the  Klrbyville 
State  Bank.  They  further  pleaded:  "That 
at  the  time  of  making  these  contracts  they 
undertook  by  agreement  to  fix  same  within 
such  limits  as  would  protect  the  plaintiff 
from  all  losses  that  he  sustained  about  the 
game  time,  and  it  was  agreed  then  and  there 
between  all  parties  that  said  sum  of  $1,000 
would  be  ample  to  protect  and  save  harmless 
the  said  plaintiff  from  damage,  and  they 
then  and  there  agreed  that  the  said  $1,000 
should  be  the  full  measure  of  damages  for 
which  the  defendants  should  be  liable,  In  any 
event,  the  same  if  not  included  in  the  said 
article  2  as  here  pleaded,  was,  by  mistake  or 
Inadvertence  of  the  parties  drawing  the  same, 
left  out  of  and  omitted  from  the  terms  of 
said  contract,  and  these  defendants  say  that 
they  believed  and  understood  said  contract 
to  so  mean,  and  that  the  same  was  embodied 
therein  as  there  pleaded,  and,  if  they  are 


mistaken  in  tills,  then  they  allege  that  they 
executed  said  contract  under  a  mistake  of 
fact,  and  that  the  same  does  not  contain  all 
of  the  agreements  then  and  there  entered 
into  by  these  defendants,  and,  if  they  had 
known  that  it  did  not  contain  the  said  mat- 
ters herein  pleaded  (if  in  fact  it  does  not 
contain  same),  then  they  .would  not  have 
signed  same.  *  •  *  Defendants  show  un- 
to the  court  that,  after  the  expiration  of 
three  years  from  the  date  of  the  original 
contract  sued  on  In  this  case,  in  accordance 
with  the  terms,  considerations,  and  stipula- 
tions of  said  contract,  all  damages  were  set- 
tled by  and  between  the  parties  hereto,  in 
this:  On  or  about  the  1st  day  of  October, 
1010,  or  1st  day  of  November,  1910,  defend- 
ant Rosamond  gave  to  plaintiff  an  order  In 
writing,  directing  him  to  take  and  apply  to 
his  own  use  and  benefit  the  said  $1,000  so 
deposited  in  the  Klrbyville  State  Bank  under 
article  2  of  the  contract  and  specified  in  said 
order  tliat  the  same  was  in  settlement  of  all 
losses  by  reason  of  damage  to  the  tUnt>er,  that 
plaintiff  accepted  and  retained  said  order  and 
applied  said  money  to  his  own  use,  and  made 
no  objection  thereto,  and  in  no  way  ever  stat- 
ed any  objection  to  same.  That  by  accepting 
said  order,  and  applying  said  money  to  said 
own  use,  plaintiff  became  bound  by  its  terms, 
and  all  losses  and  damages  arising  imder  said 
contract  were  thereby  settled." 

In  answer  to  plalnttff's  claim  for  the  $795 
damages  for  extracting  the  turpentine  from 
58  acres  of  plaintifTs  land  upon  which  they 
had  no  right  to  enter  under  the  terms  of  the 
original  and  supplemental  contracts,  they 
pleaded:  "Defendants  say:  That  their  go- 
ing out  of  division  No.  1  and  entering  on  divi- 
sion No.  3,  and  cupping  118  acres  on  division 
No.  3,  was  a  mistake  of  fact  by  them,  and, 
as  soon  as  the  same  was  discovered,  the  same 
was  settled  by  agreement  with  the  plaintiff, 
whereby  these  defendants  were  to  set  aside 
and  survey  for  plaintiff  118  acres  out  of  the 
southwest  comer  of  the  Elizabeth  Davis  sur- 
vey of  1,280  acres.  That  meSi  southwest  cor- 
ner is  the  sixth  tract  mentioned  in  said  con- 
tract, and  said  to  contain  259  Vi  acres,  and  de- 
fendants say  that  plaintiff  leased  to  them  the 
said  tract  as  containing  258^/^  acres,  and 
which  they  believed  to  be  in  the  same.  That 
in  pursuance  of  their  agreement  they  proceed- 
ed to  cut  off  from  said  258^  acres  what  they 
believed  to  be  140  acres  of  land  for  them- 
selves, but  which  in  fact  proved  to  be  130 
acres,  leaving  the  balance,  118  acres  of  land, 
in  said  tract  for  the  plaintiff,  and  defend- 
ants say  that,  if  said  118  acres  were  not  left 
to  plaintiff,  it  was  his  own  fault  in  leasing 
to  defendants  said  tract  as  containing  253^ 
acres  when  it  did  not  contain  tliat  number  of 
acres,  and  these  defendants  say  that  the  said 
tract  leased  to  them  for  268^  acres  by  plain- 
tiff contained  only  218  acres,  and  plaintiff 
knew  such  fact  at  the  time  he  leased  same 
to   defendants,   but  defendants   did  not  so 
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know.  Tbat  said  shortage  and  failure  to 
set  aside  to  him  118  acres  as  agreed  was 
caused  by  his  own  fault  and  wrong  In  the 
first  place  In  leasing  to  defendants  more  land 
than  he  had  In  said  tract,  by  which  these 
defendants  were  misled,  and  now  to  allow 
him  to  recover  thereoa  would  be  to  allow 
him  to  take  advantage  of  his  own  wrong." 

The  cause  was  submitted  to  a  jury  In  the 
court  below  upon  special  Issues,  and  the  Jury 
found  that  "the  $1,000  placed  in  the  Klrby- 
Yllle  State  Bank  under  article  No.  2  of  the 
contract  was  Intended  by  the  parties  to  be 
all  that  the  defendants  should  be  liable  for 
by  reason  of  timber  dying  on  said  land  from 
turpentining  the  same."  They  also  found 
that  plaintiff  flccepted  an  order  given  by  the 
defendants  on  the  Earbyville  State  Bank  for 
said  $1,000  deposit  In  "full  pay  for  all  timber 
tbat  died  upon  the  land  by  reason  of  turpen- 
tining the  same."  They  further  found  "that 
2,902  trees  had  died  upon  the  land  by  reason 
of  having  been  turpentined  prior  to  the  filing 
of  this  suit,  and  tbat  the  average  size  of  said 
trees  was  18  inches  in  diameter."  On  the 
issue  of  the  amount  of  deficiency  in  acreage  In 
division  No.  2,  they  found  same  to  be  86% 
acres,  and  that  defendants  operated  upon  all 
of  said  division  except  64  acres.  They  made 
other  findings  which  are  not  material.  Upon 
the  findings  of  the  Jury  the  court,  after  over- 
ruling a  motion  by  plaintiff  for  Judgment  In 
his  favor  notwithstanding  the  verdict  of  the 
Jury,  and  a  motion  by  the  defendants  for 
Judgment  In  their  favor  upon  the  verdict, 
rendered  Judgment  In  favor  of  plaintiff  for 
the  sum  of  $175. 

[1]  Appellees  object  to  all  of  the  assign- 
ments of  error  presented  in  appellant's  brief 
and  ask  us  to  refuse  to  consider  them  be- 
cause they  violate  the  rules,  In  that  they 
make  no  reference  to  the  pages  of  the  record 
and  fail  to  refer  to  appellant's  motion  for  a 
new  trial. 

Rule  24j  for  the  Ck>arts  of  Civil  Appeals 
(142  S.  W.  xil)  provides:  "The  assignment 
of  error  must  distinctly  specify  the  grounds 
of  error  relied  on  and  distinctly  set  forth  in 
the  motion  for  a  new  trial  •  •  •  and  a 
ground  of  error  not  distinctly  set  forth  In  a 
motion  for  a  new  trial  •  •  •  and  not  dis- 
tinctly specified  in  reference  to  that  which  Is 
shown  In  the  record,  or  not  specified  at  all, 
shall  be  considered  as  waived,"  etc.  Rule  25 
expressly  provides  that  assignments  of  error 
"must  refer  to  that  portion  of  the  motion  for 
a  new  trial  in  which  the  error  Is  complained 
ot" 

Only  one  of  the  assignments  In  appellant's 
brief  refers  to  the  motion  for  a  new  trial, 
and  under  the  rules  above  quoted  the  remain- 
ing assignments  would  not  require  our  con- 
sideration. We  think,  however,  this  require- 
ment of  the  rules  Is  in  conflict  with  article 
1612  of  the  Revised  Statutes  of  1911,  as 
amended  by  the  Thirty-Third  Legislature 
(chapter  136,  p.  276,  Acts  of  the  33d  Legisla- 


ture), and  for  this  reason  cannot  be  enforc- 
ed. As  amended,  the  article  cited  provides 
that  aa  assignment  of  error  "shall  be  suffi- 
cient which  directs  the  attention  of  the  court 
to  the  error  complained  of."  An  assignment 
may  clearly  and  unmistakably  direct  the  at- 
tention of  the  court  to  the  error  complained 
of  without  referring  to  a  motion  for  a  new 
trial,  and  therefore  the  requirement  of  the 
rule  that  to  be  sufficient  the  assignment  must 
refer  to  the  motion  for  a  new  trial  conflicts 
with  the  provision  of  the  statute  that  "an 
assignment  shall  be  sufficient  which  directs 
the  attention  of  the  court  to  the  error  com- 
plained of." 

[2]  It  Is  clear  that  when  a  rule  prescribed 
by  the  Supreme  Court  conflicts  with  the  stat- 
ute the  former  must  yield.  This  has  been 
expressly  decided  by  our  Supreme  Ciourt  in 
the  case  of  Ry.  Co.  v.  Beasley,  155  S.  W.  183. 

The  assignments  in  appellant's  brief  are 
sufficient,  under  the  statute  above  cited,  to 
require  us  to  consider  them,  and  appellees' 
objection  to  their  consideration  cannot  be 
sustained. 

[3]  We  do  not  intend  to  hold  that  the  rules 
governing  briefs  which  require  that  each  as- 
signment presented  in  a  brief  must  be  fol- 
lowed by  a  proposition  and  sufficient  state- 
ment from  the  record  conflict  with  the  stat- 
ute cited.  The  objection  to  the  assignments 
in  this  case  presents  no  such  question.  Nei- 
ther the  propositions  nor  the  statements  from 
the  record  submitted  under  the  assignments 
are  objected  to,  and  only  the  sufficiency  of 
the  assignment  itself  is  questioned.  The  stat- 
ute cited  deals  only  with  the  sufficiency  of  as- 
signments and  has  no  reference  nor  applica- 
tion to  the  manner  in  which  assignments 
should  be  presented  in  briefs.  The  decisions 
cited  by  appellees  in  support  of  their  conten- 
tion were  rendered  before  the  statute  before 
mentioned  became  a  law,  and  our  holding  la 
not  in  conflict  with  those  decisions. 

Under  appropriate  assignments  of  error, 
the  appellant  complains  of  the  ruling  of  the 
court  in  permitting  defendants  to  introduce 
evidence  to  explain  the  contract  sued  on  and 
in  submitting  to  the  Jury  the  question  of 
whether  it  was  the  intenUon  of  the  parties 
to  the  contract  that  the  $1,000  deposit  should 
be  aU  that  plaintiff  could  recover  for  the  loss 
of  timber  as  a  result  of  defendants'  opera- 
tions under  said  contract,  on  the  ground  that 
the  contract  Is  unambiguous  and  therefore 
evidence  to  explain  it  was  not  admissible, 
but  the  court  should  have  construed  it  and 
have  instructed  the  Jury  that  defendants 
were  bound  thereby  to  pay  plaintiff  the 
amount  specified  in  the  contract  for  each 
tree  lost  by  plaintiff  as  a  result  of  defend- 
ants' operations  upon  said  land. 

[4]  We  think  these  assignments  should  be 
sustained.  The  contract,  in  so  far  as  the 
measure  of  appellees'  liability  for  the  value 
of  trees  destroyed  as  a  result  of  their  oper- 
ations under  the  contract,  seems  to  us  to  be 
free  from  ambiguity.    In  article  3  they  ez- 
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pres8l7  agree  to  pay  plaintiff  a  specified  sum 
for  each  tree  so  destroyed,  and  in  article  11 
tliey  reaffirm  their  obligation  to  pay  plaintiff 
the  damages  contemplated  and  specified  in 
article  S.  When  article  2  Is  considered  with 
the  other  provisions  of  the  contract,  especial- 
ly with  the  recital  in  article  3  ot  the  supple- 
mental contract,  It  is  dear  that  the  $1,000 
deposited  in  the  Klrbyvllle  State  Bank  was 
placed  there  to  secure  the  obligations  of  ap- 
pellees evidenced  by  articles  3  and  11  of  the 
contract  above  set  out.  From  the  face  of  the 
contract  It  Is  evident  that  the  $1,000  deposit 
was  made  for  the  purpose  of  securing  the  ob- 
ligations of  appellees,  and  the  written  agree- 
ment considered  as  a  whole  clearly  negatives 
the  Idea  that  the  $1,000  was  intended  by  the 
parties  to  be  the  measure  of  the  extent  of 
the  damages  for  wUch  appellees  should  be- 
come liable. 

[I,  I]  The  amount  or  value  of  the  security 
required  by  a  contract  to  insure  the  per- 
formance of  its  obligations  cannot  be  regard- 
ed as  a  measure  of  the  extent  of  liability  of 
the  obligor  in  the  contract  when  the  extent 
of  such  liability  is  fixed  by  the  express  terms 
of  the  contract  There  being  no  ambiguity  in 
the  contract,  no  evidence  as  to  its  meaning 
was  admissible ;  but  it  was  the  duty  of-  the 
eourt  to  construe  it  and  Instruct  the  jury 
wbltt  its  legal  effect  was.  San  Antonio  v. 
Lewis,  9  Tex.  69;  Tinsley  v.  Fennlman,  12 
Tex.  Civ.  App.  591,  34  S.  W.  365;  Soell  v. 
Hadden.  85  Tex.  182,  19  S.  W.  1087. 

[I,  t]  Of  course,  under  allegations  of  fraud 
or  mutnal  mistake  it  would  have  been  per- 
missible for  appellees  to  have  shown  that  the 
written  contract  did  not  express  the  real 
agreement  between  the  parties  and  to  hare 
shown  what  the  agreement  in  fact  was ;  but 
no  such  allegations  or  proof  were  made. 
There  is  no  allegation  of  fraud,  and  the  only 
all^ation  of  mistalce  Is  that  the  appellees 
intended  that  the  $1,000  deposit  should  be 
the  extent  of  their  liabUity,  and  that  if  the 
contract  does  not  show  this  it  was  a  mistake 
or  Inadvertence  "of  the  iwrtles  drawing  the 
same."  This  is  not  an  allegation  of  mutual 
mistake  of  the  parties  to  the  contract,  but,  if 
It  could  be  so  construed,  there  is  no  evidence 
to  sustain  such  an  allegation.  The  evidence 
only  shows  that  appellees  did  not  Intend  to 
obligate  themselves  to  become  liable  for  dam- 
ages In  excess  of  the  $1,000.  There  is  no  ev- 
idence that  plaintiff  at  any  time  agreed  that 
aroellees'  obligations  should  be  so  restricted. 
All  that  the  evidence  shows  upon  this  issue 
la  that  both  parties  considered  that  the  dam- 
ages would  not  likely  exceed  $1,000,  and 
therefore  that  a  deposit  of  that  sum  would 
be  sufildent  to  secure  the  performance  of  the 
contract  by  the  appellees,  and  there  is  not 
a  particle  of  evidence  tending  to  show  that 
plaintiff  ever  agreed  that  appellees  should 
mot  be  liable  under  their  contract  for  any 
damages  in  excess  of  the  amount  of  the  se- 
curitr  required  by  blm  for  its  performance. 
If  appellees'  contention  that  the  pleading  and 


evidence  In  this  case  authorized  the  introduc- 
tion of  evidence  explanatory  of  the  contract 
and  the  submission  to  the  jury  of  the  ques- 
tion of  whether  appellees  were  liable  under 
the  contract  for  any  sum  in  excess  of  $1,000 
should  be  sustained,  the  sanctity  of  written 
contracts  would  be  destroyed,  and  the  rule 
which  forbids  such  contracts  to  be  varied  by 
parol  evidence  repudiated  or  ignored. 

[I]  Appellant  complained  in  the  trial  court 
of  the  finding  of  the  jury  that  he  accepted  "an 
order  for  the  $1,000  drawn  by  the  defendants 
on  the  Klrbyvllle  State  Bank  in  full  nay  for 
all  timber  that  died  upon  the  land  by  rea- 
son of  turpentining  the  same,"  and  by  as- 
signment presented  in  the  brief  assails  said 
finding  on  the  ground  that  it  is  without  any 
support  In  the  evidence.  This  assignment 
must  be  sustained.  The  order' on  the  bank 
for  the  payment  of  the  $1,000  as  it  appears 
In  the  statement  of  facts  is  as  follows:  "Oc- 
tober 1,  1910.  Klrbyvllle  State  Bank  pay  to 
R.  C.  Conn  $1,000.00  one  thousand  dollars 
deposited  by  Day  &  Rosamond  complying 
with  articles  2  and  3  timber  contract  between 
Conn,  Rosamond  &  Day.  Sam  Rosamond." 
Before  this  order  was  produced  and  offered 
in  evidence,  the  defendant  Rosamond  testi- 
fied that  his  recollection  was  that  it  contain- 
ed a  recital  that  the  $1,000  was  paid  as  set- 
tlement in  full  of  appellant's  claim  for  dam- 
ages under  the  articles  of  the  contract  before 
mentioned.  When,  however,  the  order  was 
produced  and  he  was  asked  if  that  was  the 
order  given  by  blm,  he  admitted  that  it  was, 
but  testified  ttiat  he  did  not  think  the  figures 
"2  and  3"  shown  in  said  order  were  written 
therein  by  him.  He  did  not  question  the 
genuineness  of  the  order  In  any  other  re- 
spect This  evidence  does  not  raise  an  issue 
as  to  whether  the  order  contained  a  recital 
that  It  was  given  as  payment  in  full  of  plaln- 
tUTs  claim,  and  there  is  no  evidence  that 
plaintiff  at  any  time  agreed  to  accept  the 
$1,000  as  payment  in  full  of  the  damages 
claimed  by  him  by  reason  of  timber  lost  as 
a  result  of  defendants'  operations  on  his 
land. 

[10]  Appellant  further  complains  of  the 
judgment  of  the  court  below  In  not  awarding 
him  the  damages  claimed  by  him  for  the  53 
acres  of  land  upon  which  defendants  entered 
and  extracted  turpentine  from  the  pine  tree'o 
thereon  without  paying  plaintiff  any  consid- 
eration therefor.  We  think  the  answer  of 
defendants  to  this  portion  of  plaintiff's  pe- 
tition showed  a  good  defense,  and  said  an- 
swer was  sustained  by  the  evidence,  except 
as  to  IT'A  acres  of  said  land.  It  Is  admitted 
by  the  parties  tliat  the  $175  awarded  plain- 
tiff by  the  judgment  was  for  damages  to  this 
17%  acres,  which  the  evidence  shows  amount- 
ed to  $10  per  acre,  and  appellees  made  no 
complaint  of  the  judgment  In  favor  of  (appel- 
lant for  this  amount 

From  wliat  we  have  said  it  follows  that 
appellant,  in  addition  to  the  said  sum  of 
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$176,  was  entitled  to  Judgment  for  the  2,902 
trees  that  died  as  a  result  of  the  operatlonB 
of  defendants,  which  damage  by  the  terms 
of  the  contract  is  fixed  at  $1  per  tree;  the 
Jury  having  found  that  said  trees  were  of 
the  average  diameter  of  18  Inches.  From 
this  sum  it  is  admitted  that  the  $1,000  with 
8  per  cent,  interest  for  one  year,  aggregat- 
ing the  sum  of  $1,080,  should  be  deducted, 
leaving  the  balance  of  such  damages  $1,822. 
Adding  this  sum  to  the  $175,  we  have  the 
sum  of  $1,997  for  which  judgment  should 
have  been  rendered  for  appellant  with  inter- 
est from  January  1,  1912,  the  date  of  the  ac- 
crual of  such  damages  at  6  per  cent  per  an- 
num. 

There  being  no  ambiguity  in  the  contract 
sued  on,  and  the  findings  of  the  jury  by  which 
the  amount  of  appellant's  damages  Is  fixed 
being  unassalled,  it  follows  that  the  judg- 
ment of  the  court  below  should  be  reversed, 
and  Judgment  here  rendered  for  appellant 
for  the  sum  last  stated,  and  It  has  been  so 
ordered. 

Reversed  and  rendered. 


CHILDRESS  V.  ROBINSON  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  11,  1913.     Rehearing  Denied 

Dec.  4,  1913.) 

1.  COUBTB    (i   85*)— ASSIONUKRTB  OF   EbBOB— 

Statute. 

Rev.  Civ.  St  1911,  art  1612,  providing  that 
an  assignment  of  error  shall  be  sufficient  which 
directs  the  attention  of  the  court  to  the  error 
complained  of,  while  abrogating  Court  Rule  25 
(142  S.  W.  xli),  requiring;  the  assignment  of 
error  to  refer  to  that  portion  of  the  motion  foi 
new  trial  in  which  the  error  is  complained  o^ 
does  not  affect  Rules  30  and  31  (142  &  W.  xiil), 
requiring  each  point  in  the  assignment  to  be 
stated  as  a  proposition,  unless  the  assignment  It- 
self sufficiently  discloses  the  point  with  a  brief 
statement  of  the  substance  of  the  proceedings 
complained  of  under  each  proposition. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  a  294,  296-301;   Dec  Dig.  f  85.*] 

2.  Afpeal  akd  Ebbob  (I  742*)— COTJBT  Ruue 
— Efikot. 

Under  Sayles"  Ann.  Civ.  St  1897,  art  947, 
authorizing  the  Supreme  Court  to  make  and  en- 
force rules,  court  rules  adopted  by  that  tribunal 
have  the  force  and  effect  of  statutes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000;    Dec.  Dig.  1  742.*] 

3.  Affeai.  and  Ebbob  (S  748*)— AssioNVENxa 
or  Ebbob— CoRsiDEBATioN. 

Where  an  appellant's  assignments  of  error 
are  not  prepared  In  compliance  with  the  court 
rules,  the  court  may,  either  on  the  motion  of  the 
appellee  or  on  its  own  motion,  refuse  to  con- 
sider them. 

[Ed.  Note.— For  other  cases,  see  Api)eal  and 
Brroiv  Cent  Dig.  Si  3058-3064;    Dec.  Dig.  | 
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4.  Affeai.    ahd    Ebbob    (|    766*)— Bbiefb— 

Pbintkd  Abouicekt. 

The  printed  argument  cannot  be  looked  to 
to  snppl^  vital  defects  in  the  brief. 

[Bd.  Nota^— For  other  cases,  see  Appeal  and 
Bnor,  Cent  Dig.  H  3101,  3126;  Dec.  Dig.  g 
766.*] 


5.  Apfbal  and  Ebbob  (J  742*)— Assxonmbnts 

OF  Ebbob— STATEltENTS—SUFFICIENCT. 

An  assignment  of  error,  which  merely  re- 
fers to  the  bill  of  exceptions,  wherein  the  pro- 
ceedings complained  of  were  set  out  cannot 
be  considered,  not  being  followed  by  a  suffi- 
cient statement 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }  3000;   Dec  Dig.  |  742.*] 

6.  Pleading     (i     403*)- Sufficikhct— Cube 
OF  Pleadings. 

The  defects  in  the  pleadings  of  one  party 
may  be  cured  by  averments  in  the  pleadings  of 
the  other. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i§  1343-1347;    Dec  Dig.  {  403.*] 

7.  Pleading  (S  403*)- Answeb— Suftioienct. 

The  failure  of  defendant's  answer  to  show 
that  plaintiff,  the  wife  of  the  possessor  of  land, 
against  wjiom  a  judgment  had  been  recovered, 
was  a  party  to  that  action,  so  as  to  be  bound 
thereby,  is  cur^d  where  plaintiff's  petition  show- 
ed that  the  property  was  the  community  estate 
of  herself  and  her  husband. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1343-1347;    Dec  Dig.  g  403.*] 

8.  JUUaiOENT      (f      693*)  —  CONCLUBITEHXaS — 

Mattebs  Concluded. 

Where  defendants  in  a  previous  action  of 
trespass  to  try  title  recovered  a  judgment  against 
plaintiff's  husband,  the  then  owner  of  the  land, 
that  judgment  is  conclusive  as  to  the  question 
whether  the  land  constituted  plaintiff's  home- 
stead. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  1216;   Dec  Dig.  {  693.*] 

9.  Affeal  and  Ebbob  (f  742*)— AssroNiotNTS 
OF  Ebbob. 

An  assignment  of  error,  reciting  that  the 
court  erred  in  overruling  the  general  demur- 
rer of  the  plaintiffs,  contained  in  their  first 
supplemental  petition,  to  the  answer  of  defend- 
ants as  appears  by  the  bill  of  exceptions,  can- 
not be  considered  as  a  proposition,  and  so  need 
not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;   Dec  Dig.  {  742.*] 

10.  APPEA3L  AND  Ebbor  (g  724*)— Abbiqnments 
OF  Ebbob— SuFFiciBNCT. 

Assignments  of  error,  which  do  not  show 
the  objection  made  below,  but  leave  it  to  the  ap- 
pellate court  to  go  to  the  record  and  dig  it  out  of 
the  bill  of  exceptions,  will  not  be  considered  on 
appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  2997-3001.  3022;  Dec.  Die. 
i  724.*] 

11.  Tbespasb  to  Tbt  Title  ({  6*)  —  Aduissi- 
bilitt— Rbubvakot. 

"  In  an  action  to  enjoin  the  enforcement  of  a 
judgment  upon  land  which  plaintiff  claimed  was 
her  individual  estate,  a  deed  in  favor  of  plain- 
tiff not  executed  until  after  the  institution  of 
the  injunction  suit,  and  not  referred  to  in  the 
pleadings,  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  g§  5-9,  15,  16 ;  Dec.  Dig. 
S6.*] 

12.  Affeal    and    Ebbob    (J    742*)— Assigk- 
icENTs  OF  Ebbob— Suffigienct. 

Assignments  of  error,  complaining  of  the 
exclusion  of  evidence,  which  do  not  show  the  ob- 
jection made  below  and  are  followed  by  no  prop- 
osition or  statement  except  to  see  the  bill  of  ex- 
ceptions, will  not  be  considered  on  appeal. 

IEjA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3000;   Dec  Dig.  {  742.*] 

13.  Affeal    and    Ebbob    (§    742*)— Assign- 
ments OF  Ebbob— Suffigienct. 

Assignments  of  error  complaining  of  the 
exclusion  of  evidence,  followed  by  a  proposition 
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which  merely  atated  the  parpose  for  which  it 
waa  offered,  cannot  be  considered ;  the  propoci- 
tioD  not  being  sufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error;  Cent  Dig.  I  3000;   Dec  Di«.  {  742.*] 

14.  Appxal    and    Ebbob    ($    742*)— Assiaii- 
MKi^js  or  Ebbob— Sttthcienct. 

Aadgnments  of  error  followed  by  neither 
propositiona  nor  statements  cannot  be  consider- 
ed on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  g  3000;   Dec  Dig.  S  742.»] 

15.  TBBSPAfis  TO  Tby  Title  (g  38*)— Actions 

— BUBDEN  01'  PbOOT. 

In  trespass  to  try  title,  plain}:iff  must  estab- 
lish prima  facie  bis  title  and  right  to  recover, 
before  the  defendant  is  required  to  make  any 
defense. 

[Ed.  Note.- For  other  cases,  see  Trespass  to 
Try  TiUe.  Cent  Dig.  §  63;   Dec  Dig.  g  3&*] 

16.  Husband  and  Wife  (|  270*)— CoMtuNirr 

PBOPXBTY— J-CDQICENTS. 

In  trespass  to  try  title  to  community  prop- 
erty, it  is  not  necessary  to  make  the  defend- 
ant's wife  a  party,  even  though  the  land  be  used 
as  their  homestead,  and,  if  the  wife  denies  the 
binding  effect  of  the  judgment,  she  must  plead 
and  prove  a  defense  to  the  salt  in  which  it  was 
rendered,  growing  out  of  the  homestead  charac- 
ter of  the  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  gg  96&-871,  073-984,  088; 
Dec  Dig.  }  270.*] 

17.  PBAtnjS,      STATUTK      of     (g     63*)— CONVET- 

ARCES— Vebbai,  Gifts. 

A  verbal  gift  of  land  bT  a  husband  to  his 
wife  is  wholly  void,  being  within  the  statute  of 
frauds,  where  it  appeared  that  the  land  was  not 
purchased  with  the  wife's  separate  means. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
nte  of.  Cent  Dig.  |g  83,  97-104;  Dec.  Dig.  g 
63.*] 

18.  Deeds    (g    8*)  — Essentiaia— Trrue    of 
Gbantob. 

Where  plaintiff  by  an  action  of  trespass  to 
try  title  sought  to  prevent  the  enforcement  of  a 
judgment  which  defendants  liad  recovered  quiet- 
ing their  title  to  land  formerlv  claimed  by  her 
husband,  a  deed  executed  by  the  husband  after 
the  adverse  judgment  is  of  no  force,  even  though 
he  called  it  a  confirmatory  deed  of  a  prior  ver- 
bal gift;  the  verbal  gift  itself  being  wholly 
void,  and  the  deed  being  void  because  made  at  a 
time  when  the  husband  had  no  title. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  gg  1^18,  408-412;   Dec  Dig.  S  8.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge. 

Action  by  Callle  Childress  against  J.  F. 
Robinson  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Dowell  ft  Dowell,  of  Houston,  for  appel- 
lant Sam,  Bradley  &  Fogle,  of  Houston, 
for  appellees. 

REESE,  J.  Callle  Childress  and  ber  hus- 
band, G.  D.  Childress,  Instituted  tills  action 
in  the  district  court,  against  J.  F.  Robinson, 
joining  in  the  action  A.  R.  Anderson,  sheriff 
of  Harris  county.  Plaintiffs  seek,  under  the 
ordinary  allegations  of  an  action  of  trespass 
to  try  title,  to  recover  of  defendant  Robin- 
son the  title  and  possession  of  an  undivided 
three-fourths  of  a  certain  tract  of  land,  de- 


scribed in  the  petition,  all^^g  that  the 
plaintiff  Callie  CliUdress  is  the  owner  in  fee 
simple  thereof  in  ber  separate  right  as  ber 
separate  estate,  and  was  such  owner  on 
January  1,  1905.  Petitioners  further  allege 
that  the  said  Callie  Childress  has  ever  since 
the  date  aforesaid  been  the  owner  of  said 
property  as  her  separate  estate ;  that  on  and 
ever  since  said  date  petitioners  have  been 
actually  residing  upon  and  occupying  said 
proper^  and  claiming  the  same  as  their 
family  homestead,  with  the  dwelling  house, 
fields,  garden,  and  other  improvements  there- 
on ;  and  that  the  said  land  is  of  the  value  of 
^2,000,  and  the  rental  value  thereof  is  $8  per 
month.  It  is  further  alleged,  in  substance, 
that  there  lias  been  placed  in  the  hands  of 
the  defendant  A.  R.  Anderson,  as  sheriff  of 
Harris  county,  a  certain  writ  of  possession 
Issued  out  of  the  district  court  of  Harris 
count?  in  and  for  the  Eleventh  district,  in 
cause  No.  43,570,  wherein  the  said  J.  F.  Rob- 
inson is  plaintiff  and  the  said  G.  D.  Childress 
and  others  are  defendants,  of  date  July  1, 
1911,  commanding  the  said  sheriff  to  place 
the  said  plaintiff  Robinson  in  possession  of 
the  property  above  described;  that  the  land 
embraced  in  said  writ  embraces  the  home- 
stead of  the  said  Callle  Childress  and  her 
separate  property  as  above  described,  and, 
unless  said  Anderson  is  restrained  there- 
from, he  will  at  once  dispossess  plaintiff  G. 
D.  Childress  and  his  family  therefrom,  to 
tfielr  great  damage,  wrong,  and  injury.  It 
is  further  alleged  that  the  said  Callie  Chil- 
dress was  not  a  party  to  said  suit  No.  43,- 
570,  and  is  in  no  way  bound  by  said  Judg- 
ment, and  was  actually  residing  on  said 
property  as  her  separate  property  and  home- 
stead; that  she  is  not  named  in  said  writ; 
and  that  there  was  no  issue  made  in  said 
suit  of  her  homestead  and  separate  property 
rights  as  herein  set  forth.  Plaintiffs  pray 
for  the  issuance  of  a  writ  of  injunction  re- 
straining defendants  from  seeking  to  enforce 
said  writ  of  possession. 

Defendants  answered  by  general  demur- 
rer and  general  denial  and  plea  of  not  guilty, 
and  by  numerous  special  exceptions.  They 
also  pleaded  that  the  matters  and  things  in 
controversy  had  tteen  adjudicated  in  cause 
No.  43,670  referred  to  in  plaintiff's  petition 
and  pleaded  the  said  judgment  in  bar  of 
this  action.  Defendant  Robinson  also  set 
up  his  title  by  cross-action  and  prayed  for 
judgment,  alleging  that  on,  to  wit,  February 
17,  1010,  he  recovered  a  judgment  against 
G.  D.  Childress  and  others  for  the  title  and 
possession  of  said  land ;  tliat  plaintiff  Callie 
Childress  was,  at  the  time  of  the  rendition 
of  said  judgment,  and  is  now,  the  wife  of 
G.  D.  Childress ;  that  upon  appeal  said  judg- 
ment was  affirmed  and  is  now  final  and  is 
an  adjudication  against  plaintifCs  of  all  mat- 
ters set  up  in  t)ie  petition;  but  that  the 
plaintiffs  are  stUl  in  possession  of  said  prop- 
erty and  asserting  claim  thereto,  which  is  a 
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cloud  upon  defendant's  tifle.  By  supplemen- 
tal petition  plaintiffs  set  up- various  excep- 
tions, general  and  special,  to  tbe  foregoing 
answer,  and,  by  way  of  answer,  repeated  the 
allegations  as  to  the  homestead  and  sepa- 
rate property  rights  of  the  plaintiff,  Callle 
Childress.  The  judgment  does  not  state  that 
any  action  was  had  upon  the  exceptions, 
general  or  special,  of  either  party.  The  case 
was  tried  with  the  assistance  of  a  Jury, 
which,  upon  Instruction  of  the  court  to  re- 
turn a  verdict  for  defendant,  so  found.  Up- 
on the  verdict  Judgment  was  rendered  for 
defendant  that  plaintiffs  take  nothing  and 
that  defendant  Robinson  recover  the  land. 
From  the  judgment,  their  motion  for  a  new 
trial  having  been  overruled,  plaintiffs  prose- 
cute this  appeal. 

The  undisputed  evidence  presents  the  fol- 
lowing state  of  facts:  O.  D.  Childress  and 
his  wife,  Callle,  were  married  In  1890.  In 
1905  they  l>ought,  by  verbal  sale  of  D.  A. 
Reynolds,  the  tract  of  land  in  controversy. 
They  at  once  began  to  Improve  It  for  a  home, 
and  as  soon  as  It  was  ready  for  occupancy 
they  moved  on  It,  and  have  continued  to  so 
occupy  It  as  their  homestead  (except  when  it 
was  temporarily  occupied  by  tenants,  but 
still  claimed  as  their  homestead)  to  the  pres- 
ent time.  Reynolds  had  been  In  possession 
of  the  land  for  several  years  before  he  sold 
to  Childress.  Plaintiffs  Introduced  In  evi- 
dence original  grant  of  the  John  Austin  two 
leagues,  of  which  the  land  in  controversy  Is 
a  part,  dated  1828;  also,  special  warranty 
deed  from  D.  A.  Reynolds  to  G.  D.  Cihildress 
of  the  land  in  controversy,  dated  November 
9,  1909.  Reynolds  testified  that  he  had  been 
occupying  the  land  adversely  about  three 
years  before  plaintiffs  came  to  live  on  It, 
which  was  in  1904  or  1905.  Mrs.  Clhildress 
testified  that  at  the  date  of  the  institution 
of  the  suit  No.  43,570  of  Robinson  v.  Chil- 
dress et  al.,  which  date  she  fixes  at  August 
27,  1907,  Reynolds  had  lived  on  the  land  two 
or  three  years.  Reynolds,  testifying  for 
plaintiffs,  stated  that  when  he  sold  the  land 
to  G.  D.  Childress  it  was  his  tmderstanding 
that  it  was  community  property  of  him  and 
his  wife.  There  was  introduced  in  evidence 
by  plaintiffs  copy  of  the  Judgment  in  cause 
No.  43,570  in  the  Eleventh  district  court  of 
Harris  county,  entitled  J.  P.  Robinson  v. 
T.  B.  Mitchell  et  aL  This  Judgment  was 
rendered  on  tbe  7th  day  of  January,  1910, 
and  by  the  terms  of  the  Judgment  J.  F. 
Robinson,  the  plaintiff  in  that  suit,  who  is 
the  defendant  In  the  present  suit,  recovered 
Judgment  against  T.  B.  Mitchell,  D.  A.  Rey- 
nolds, and  G.  D.  CMldress,  L.  J.  O'Connor, 
J.  E.  Parker,  and  J.  A.  Parker  for  a  tract 
of  53.7  acres  of  land,  an  undivided  three- 
fourths  of  which  is  the  subject-matter  of 
this  suit.  The  Judgment  recites  that  the  de- 
fendants Mitchell,  Reynolds,  and  Childress 
appeared  in  person  and  by  their  attorneys. 
Callle  Childress  was  not  a  party  to  said 
«ult    See  136  S.  W.  501,  showing  affirmance 


of  this  Judgment    These  are  all  the  facts 
e(hown  by  the  statement  of  facts. 

Appellants  undertook  to  prove  by  their 
testimony,  in  substance,  that  at  the  time  the 
verbal  purchase  of  the  land  from  Reynolds 
In  1905,  G.  D.  Cihlldress,  the  husband,  made 
a  verbal  gift  of  It  to  his  wife  as  her  separate 
property,  and  that  she  owned  and  claimed 
it  as  such.  All  of  this  testimony  seems  to 
have  been  excluded  by  the  court  Neverthe- 
less appellants  in  their  brief  state  as  uncon- 
troverted  facts  "that  on  the  date  of  the  pur- 
chase of  tbe  property  from  Reynolds  in  1905. 
by  verbal  deed  of  gift  G.  D.  Childress  gave 
his  wife  all  his  Interest  In  the  land  as  her 
separate  estate,  and  she  was  from  that  date 
up  to  the  present  time  owning,  occupying, 
and  claiming  It  as  her  separate  property 
homestead."  It  is  also  stated  as  one  of  the 
"uncontroverted  facts"  that  on  October  29, 
1912,  G.  D.  Childress  made  a  written  confir- 
mation deed  to  his  wife,  Callle  Childi-ess,  of 
the  former  verbal  gift  which  was  duly  re- 
corded." No  such  fact  appears  in  tbe  evi- 
dence, but  it  appears  that  this  deed  was 
executed  after  this  suit  was  filed,  and  was 
excluded  on  objection  of  appellee. 

[1-4]  Objection  is  made  by  appellee  to  the 
consideration  of  each  of  the  23  assignments 
of  error;  the  objections  being  substantially 
the  same  to  each  of  them,  that  the  assign- 
ments are  not  followed  by  any  proposition  or 
sufficient  statement  from  the  record  as  re- 
quired by  rules  30  and  31.  Appellants  seem 
to  be  of  the  opinion  that  the  act  of  the  Thirty- 
Third  Legislature  (chapter  136,  p.  276,  art 
1612,  R.  S.  of  1911),  which  provides  that  an 
assignment  of  error  "shall  be  sufficient  which 
directs  tbe  attention  of  the  court  to  the  er- 
ror complained  of,"  abrogates  the  rules  re- 
ferred to.  It  was  held  by  this  court  In  the 
case  of  Conn  v.  Rosamond,  161  S.  W.  73 
(opinion  filed  the  29th  day  of  October,  1913) 
that  this  statute  was  In  confilct  with  rule 
26,  which  requires  that  assignments  of  error 
"must  refer  to  that  portion  of  the  motion  for 
a  new  trial  in  which  the  error  Is  complained 
of,"  and  that  an  assignment  shall  be  suffi- 
cient which  directs  the  attention  of  the  court 
to  the  error  complained  of,  but  which  did 
not  refer  to  tbe  motion  for  a  new  trial  as 
required  by  rule  25  (142  B.  W.  xU).  In  this 
connection,  however,  it  is  said:  "We  do  not 
Intend  to  hold  that  the  rules  governing  briefs 
which  require  that  each  assignment  must  be 
followed  by  a  proposition  and  sufficient  state- 
ment from  the  record  conflict  with  the  stat- 
ute." The  act  in  question  was  not  Intended 
to  do  away  with  the  requirements  of  rules 
30  and  31  (142  S.  W.  xill),  which  require 
that  "each  point  under  each  assignment  shall  * 
be  stated  as  a  proposition  unless  tbe  assign- 
ment itself  may  sufficiently  disclose  the 
point  In  which  event  it  shall  be  sufficient  to 
copy  the  assignment"  Rule  31:  "To  each 
•  *  •  proposition  there  shall  be  subjoined 
a  brief  statement,  In  substance,  of  such  pro- 
ceedings, or  part  thereof,  contained  in  the 
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reoord,  aa  wOl  be  necessary  and  sufficient 
to  explain  and  sapport  the  proposition,  with 
a  reference  to  the  pages  of  the  record.  This 
statement  must  be  made  faithfully,  In  refer- 
ence to  the  whole  of  that  which  Is  In  the  rec- 
ord having  a  bearing  uiwn  said  proposition, 
upon  the  professional  responsibility  of  the 
counsel  who  makes  It,  and  without  intermix- 
ing with  it  arguments,  reasons,  conclusions, 
or  inferences."  This  language  seems  plain 
enough  and  seems  Impossible  of  being  mis* 
understood,  and  it  has  been  expounded  and 
re-ezx)ounded  by  decisions  without  number 
of  the  Supreme  Court  and  the  Ciourts  of  Civil 
Appeals.  In  the  light  of  the  provisions  of 
these  roles,  which  have  the  force  and  effect 
of  statutes,  not  being  in  conflict  with  any 
legislative  act  (article  947,  Sayles'  ClvU 
Statutes),  none  of  tbe  assignments  of  error 
presented  in  appellants'  brief  can  properly 
be  considered.  Appellee  has  a  right  to  have 
the  brief  prepared  with  some  regard  to  the 
rules,  and  has  by  timely  objections  invoked 
such  right;  but  the  court  might  very  well, 
on  its  own  motion,  refuse  to  consider  assign- 
ments of  error  prepared  without  regard  to 
the  rules  referred  to.  We  cannot  look  to  the 
printed  argument  to  supply  vital  defects  in 
the  brief. 

[5]  The  second  assignment  (the  first  pre- 
sented in  the  brief),  with  its  statement,  is  as 
follows :  "Second  Assignment  of  Error.  The 
court  erred  in  overruling  the  special  demur- 
rer of  plaintifls,  contained  In  their  first  sup- 
plemental petition,  to  the  said  answer  of  the 
defendants,  which  said  demurrer  is  aa  fol- 
lows: The  said  answer  does  not  aver  that 
said  Callie  Clilldress  was  a  party  to  said 
writ  of  possession  or  said  judgment,  but 
avers  she  was  not'  Statement  See  bill  of 
exceptions  No.  2,  Record,  p.  19.  Here  is  set 
out  in  full  special  demurrer  and  answer  ex- 
cepted to.  It  Is  in  no  way  stated  bow  she  is 
bound  by  said  judgment,  neither  does  it 
controvert  or  deny  the  facts  in  the  petition, 
pleaded  to  avoid  this  Judgment" 

The  third  assignment  (second  in  the  brieO 
Is  as  follows:  "Third  Assignmait  of  Error. 
(A  Proposition.)  The  court  erred  in  overrul- 
ing the  second  special  demurrer  of  the  plain- 
tlfrs  as  averred  In  their  first  supplemental 
petition  to  the  said  answer  and  in  not  strik- 
ing of  it  out  as  a  defense  in  said  cause,  which 
said  special  demurrer  No.  2  is  as  follows: 
The  said  answer  does  not  set  up  any  facts  «r 
conditions  that  show  that  plaintiff  Callie 
Childress  is  bound  by  the  said  judgment 
plead  in  bar* — as  appears  by  bill  of  excep- 
tions No.  8.  Statement  See  bill  of  excep- 
tions No.  3,  Record,  p.  20.  Here  is  set  out  in' 
full  the  i3)eclal  demurrer  and  answer.  The 
said  answer  does  not  plead  any  afQrmative 
matter  that  negatives  the  allegations  in  ap- 
pellant's petition,  and  avoids  their  effect  It 
is  a  plea  of  confession  in  so  far  as  it  goes." 

By  a  liberal  interpretation  of  rule  30,  it 
mlgbt  be  considered  that  these  assignments 
161  S.W.-« 


sufficiently  disclose  tlie  proposition  of  law 
relied  upon  to  show  error,  and  that  it  was  not 
necessary  to  follow  them  with  propositions, 
but  we  doubt  this.  Kirby  Lumber  Comi)any 
V.  Chambers,  41  Tex.  Civ.  App.  632,  96  S.  W. 
607.  But,  giving  the  appellant  the  benefit  of 
the  doubt  on  this  point,  the  statement  is  in- 
sufficient The  mere  reference  to  the  bill  of 
exceptions,  no  matter  how  full  such  bill  may 
be,  cannot  take  the  place  of  such  statement 
from  the  record  as  is  required  by  rule  31. 
T.  &  N.  O.  R.  E.  Co.  v.  Powell,  51  Tex.  Civ. 
App.  409,  112  S.  W.  697 ;  Colorado  Canal  Co. 
V.  McFarland  &  Southwell,  50  Tex.  Civ.  App. 
92,  109  S.  W.  435. 

[1-8]  If  it  be  considered  that  the  allega- 
tions of  the  special  demurrer  are  stated  in 
full  in  the  assignment,  and  that  the  state- 
ment sufficiently  shows  the  vice  In  the  plead- 
ing attacked  by  the  special  exception,  "that 
it  does  not  deny  or  controvert  the  facts  in 
the  petition  pleaded  to  avoid  this  Judgment," 
and  that  the  assignment  is  sufficient  to  re- 
quire its  consideration,  we  woald  bold  that 
the  special  demurro:,  as  stated  in  the  assign- 
ment, was  properly  overruled.  It  Is  not  the 
contention  of  appellee  that  Callie  Childress 
was  a  party  to  the  suit  referred  to.  It  is 
upon  other  grounds  that  it  is  contended  that 
she  is  bound  by  the  Judgment  If  \)j  the 
same  liberal  Interpretation  of  the  rules  the 
third  assignment  should  t>e  considered,  we 
would  hold  that  the  special  exceptiotn  was 
properly  overruled,  upon  the  well-settled  prin- 
ciple that  defects  in  the  pleading  of  one  par- 
ty may  be  cured  by  averments  in  the  plead- 
ings of  the  other.  Oaston  v.  Wright  83  Tex. 
286,  18  8.  W.  676.  Appellants  set  out  fully 
in  th^  petition  all  of  the  facts  necessary 
to  show  that  the  property  was  in  fact,  at  the 
date  of  the  suit  and  Judgment  referred  to, 
the  community  property  of  Childress  and  his 
wife.  It  is  true  that  it  Is  stated  that  it  was 
her  separate  estate,  but  the  facts  stated  as 
the  basis  of  this  dalm,  to  wit,  the  verbal 
gift  of  the  husband  to  the  wife,  show  to  the 
contrary.  This  attempted  gift  was  clearly 
void,  and  did  not  change  the  community 
character  of  the  property.  TblB  point  will 
be  discussed  later.  Construing  then  the  por- 
tion of  the  answer  excepted  to,  in  connection 
with  the  averments  of  the  petition,  it  was 
sufficient,  and  the  special  exception  was  prop- 
erly overruled.  At  any  rate,  the  plea  of  res 
adjudicata  by  Itself  was  an  answer  to  this 
action  in  so  far  as  plaintiffs'  case  rested  up- 
on the  homestead  character  of  the  property, 
and  on  that  ground  also  the  special  exception 
was  properly  overruled. 

[I]  The  first  assignment,  with  its  state- 
ment, is  as  follows:  "First  Assignment  of 
Error.  (A  Proposition.)  The  court  erred  in 
overruling  the  general  demurrer  of  the  plain- 
tiffs, contained  in  their  first  supplemental 
petition  herein,  to  the  answer  of  the  defend- 
ants herein,  as  appears  by  bill  of  exceptions 
No.  1.    Statement    See  bill  of  exceptions  No. 
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1,  Record,  p;  17.  Same  as  ander  assignments 
of  error  No&  2  and  3,  considered  as  a  prop- 
osition, ante." 

The  assignment  cannot  in  any  view  be  con- 
sidered as  a  proposition.  It  la  not  followed 
by  a  proposition,  and  what  is  called  "state- 
ment" is  not  sufficient,  even  in  connection 
with  the  so-called  statements  under  assign- 
ments 2  and  3.  It  may  be  ajdded  that  the 
record  does  not  contain  any  order  or  Judg- 
ment of  the  court  overruling  any  of  the  de- 
murrers or  exceptions.  Bonner  v.  Glenn,  79 
Tex.  633,  15  S.  W.  572. 

[10,11]  By  the  fourth  assignment 'of  er- 
ror appellant  complains  that  the  conrt  err- 
ed in  excluding  from  the  Jury  as  evidence, 
on  objection  of  defendant,  the  confirmatory 
deed  of  G.  D.  Childress  to  his  wife,  herein 
referred  to.  The  assignment  is  stated  as  a 
proposition  and  is  not  followed  by  any  fur- 
ther proposition.  It  is  not  stated  in  the 
assignment  or  statement  what  objection  was 
made  to  the  deed.  We  are  expected  to  go  to 
the  record  and  dig  this  out  of  the  bill  of 
exceptions  which  is  referred  to.  We  are  ut- 
terly unable  to  guess  even  from  the  as- 
signment or  statement,  or  both,  what  ques- 
tion of  law  Is  presented  by  the  ruling.  The 
assignment  cannot  be  considered.  If  con- 
sidered, it  would  have  to  be  overruled.  It 
appears  from  appellants'  brief  that  this  deed 
was  executed  long  after  the  Judgment  refer- 
red to  and  after  the  institution  of  this  suit, 
and  there  was  no  reference  to  it  in  the  plead- 
ings, so  it  was  properly  excluded.  Collins  v. 
Barlow,  72  Tex.  332,  10  S.  W.  248. 

[12]  The  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  and  thirteenth  as- 
signments each  complain  of  the  exclusion  of 
evidence  of  plalntifT  G.  D.  Childress  that 
Callle  Childress  owned  the  land,  tliat  be  in- 
tended giving  It  to  her  and  to  make  her  a 
deed,  and  of  Callie  Childress  that  she  owned 
the  land,  that  at  the  time  her  husband 
bought  it  he  gave  it  to  her.  Each  assign- 
ment is  stated  as  a  proposition,  and  there  is 
no  other  proposition  stated.  It  does  not  ap- 
pear what  was  the  objection  made  by  ap- 
pellee, and  the  only  statements  made  at  all 
are,  "See  bill  of  exceptions,"  referring  to 
the  number  of  the  bill  and  the  page  of  the 
record.  In  the  entire  absence  of  any  state- 
ment as  to  what  objection  was  made,  we  are 
unable  to  determine  whether  or  not  there 
was  error  in  the  ruling  complained  of.  Cer- 
tainly the  assignments  are  such  as  to  require 
them  to  be  followed  by  propositions.  None 
of  them  can  l>e  considered.  The  evidence, 
however,  appears  inadmissible  on  the  ground 
of  its  immateriality.  It  only  tended,  if  true, 
to  show  that  by  verbal  gift  G.  D.  Childress 
gave  the  land  to  his  wife  and  that  she  claim- 
ed to  own  it  as  her  separate  estate. 

[13]  The  fourteenth  assignment  complains 
of  the  action  of  the  court  in  excluding  cer- 
tain interrogatories  to  Callie  Cliildress  and 
her  answers  thereto  "as  appears  by  bill  of 
exceptions  No.  14."    The  assignment  is  fol- 


lowed by  a  proposition,  or  what  Is  called  a 
proposition,  which  only  states  the  purpose 
for  which  the  evidence  is  ofTered.  The  only 
statement  is,  "See  bill  of  exceptions  No.  14." 
As  to  what  the  evidence  was,  or  what  the 
objection  was,  neither  the  assignment,  prop- 
osition, nor  statement  gives  the  slightest 
intimation.  The  assignment  cannot  be  con- 
sidered. 

Assignments  of  error  15  and  16  relate  to 
the  exclusion  of  testimony  of  CalUe  Cbildress. 
Each  is  stated  as  a  proposition.  Neither  is 
a  proposition  within  the  meaning  of  that 
term  in  rule  30.  The  only  statement  is  "See 
bill  of  exceptions,"  giving  the  number  and 
page  of  the  record.  The  assignments  are  not 
entitled  to  be  considered.  The  evidence  ap- 
pears to  be  immaterial,  and,  if  objected  to 
on  that  ground,  was  properly  excluded.  The 
objection  is  not  stated. 

The  seventeenth  assignment  is  followed  by 
a  proposition,  but  no  statement  except  the 
usual  reference  to  bill  of  exceptions.  It 
does  not  appear  what  objection  was  made 
to  the  testimony,  nor  can  we  gather  what  the 
evidence  waa.  The  assignment  cannot  be 
considered. 

[14]  The  remaining  assignments  of  error 
complain  of  the  action  of  the  court  in  di- 
recting a  verdict  for  defendante,  on  the 
ground,  generally,  that  the  undisputed  evi- 
dence showed  no  title  in  defendant,  and  that 
Callie  Childress  was  not  bound  by  the  Judg- 
ment, on  the  ground  that  she  was  not  a 
party  thereto,  and  that  the  property  was  her 
homestead  and  also  her  separate  estate.  In 
the  statement  of  the  undisputed  facts  in  the 
assignments  appellants  have  gotten  the  evi- 
dence wliich  was  admitted  mixed  up  with 
that  which  was  excluded.  There  are  no 
propositions  stated  under  the  assignments, 
each  of  which  is  stated  as  a  proposition,  and 
neither  assignment  is  followed  by  anything 
which  can  be  considered  as  a  statement  from 
the  record,  as  required  by  rule  31.  Neither 
of  the  assignments  is  entitled  to  considera- 
tion under  the  rules. 

[IS,  16]  But  we  are  loath  to  dispose  of  this 
appeal  in  this  way.  There  does  not,  however, 
appear  to  be  any  merit  in  appellants'  case  In 
any  view  that  can  be  token  of  it  The  evi- 
dence in  the  record,  all  of  which  was  intro- 
duced by  appellants,  shows  that  the  property 
in  controversy  was  first  acquired  by  G.  D. 
Childress  in  1904  or  1905  by  verbal  sale,  that 
at  that  time  he  and  Callie  Childress  were 
husband  and  wife,  and  that  they  went  Into 
possession  of  the  proi)erty,  made  some  im- 
provements and  established  their  homestead 
on  it,  and  that  it  has  continuously  since  been 
BO  used  and  occupied,  that  the  verbal  sale  to 
G.  D.  Childress  was  followed  in  1909  by  a 
deed  to  him,  that  in  1911  the  appellee  Rob- 
inson, in  an  action  of  trespass  to  try  title,  re- 
covered Judgment  against  G.  D.  Childress 
for  the  title  and  possession  of  the  property, 
that  G.  D.  Childress  was  a  party  to  that  suit 
and  appeared  and  made  defense,  but  tliat 
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Callle  Childress,  his  wife,  was  not  a  party. 
The  appellants  were  plaintiffs  and  were  re- 
quired to  establish  prima  facie  their  title  and 
right  to  recover  before  appellee  was  required 
to  say  anything  in  hia  defense.  If  the  Judg- 
ment had  not  been  pleaded,  nor  proven,  as 
res  adjudlcata,  plaintiffs  would  not  have 
been  entitled  to  recorer  the  land  on  the  evi- 
dence in  the  record.  They  showed  neither  ti- 
tle from  the  sovereignty,  nor  from  a  com- 
mon source.  But  If  they  had  showed  such 
Utle,  the  plea  of  res  adjndicata  was  a  good 
defense  on  the  facts  shown  on  the  trial,  as 
shown  by  the  statement  of  facts.  Appel- 
lants' contention  is  that  the  property  being 
the  homestead  at  the  date  of  tbe  institution 
of  the  suit  in  Robinson  v.  G.  D.  Childress, 
and  of  the  Judgment,  and  Mrs.  Childress  not 
being  a  party  to  that  suit,  the  judgment  is 
not  binding  upon  her,  nor  in  fact  upon  tbe 
husband.  The  evidence  in  the  record  shows 
that  the  property  was  community.  It  is  set- 
tled law  in  this  state  that  in  such  case  It 
Is  not  necessary  to  make  the  wife  a  party  In 
an  action  of  trespass  to  try  title  for  such 
community  homestead,  but  that  the  Judg- 
ment against  the  husband  in  a  suit  in  which 
the  wife  is  not  a  party  is  binding  upon  her. 
In  such  case  the  fact  that  the  property  was 
the  homestead  would  not  afford  any  defense 
to  the  action,  and,  if  the  wife's  Interest  rests 
upon  that  fact  alone,  the  husband  represents 
her,  and  she  need  not  be  sueS.  The  follow- 
ing cases  are  believed  to  settle  this  question 
in  this  state;  Jergens  v.  Schlele,  61  Tex.  255; 
aty  of  San  Antonio  v.  Berry,  92  Tex.  327, 
48  S.  W.  496;  Collins  v.  Ferguson,  22  Tex. 
uv.  App.  552,  66  S.  W.  225;  Brown  v.  fium- 
phrey,  43  Tex.  Civ.  App.  28,  95  S.  W.  23; 
Breath  v.  Flowers,  95  S.  W.  26,  43  Tex.  Civ. 
App.  516;  Central  Coal  &  Coke  Co.  v.  Hen- 
ry. 47  S.  W.  281;  Speer  on  Law  of  Married 
Women,  {  295.  And  if  the  wife  denies  the 
binding  effect  of  such  Jndgnifent  upon  her,  on 
this  ground,  she  must  both  by  pleadings  and 
proof  show  she  has  a  defense  to  the  suit  in 
which  the  Judgment  was  rendered,  growing 
out  of  the  homestead  character  of  the  prop- 
erty. 

[1?,  It]  If  the  property  was  the  separate 
estate  of  the  wife,  she  would  not  be  bound 
by  a  Judgment  against  the  husband  alone, 
and  in  the  present  case  it  was  contended  that 
the  property  was  the  separate  estate  of  Mrs. 
Childress  and  certain  testimony  was  offered 
to  prove  this.  All  of  this  testimony  was  ex- 
cluded by  tbe  court,  and,  as  none  of  the  as- 
signments of  error  based  upon  such  exclu- 
sion can  be  considered,  the  case  must  stand 
upon  tbe  evidence  In  the  statement  of  facts, 
which  conclusively  establish  that  the  proper- 
ty was  community  of  the  husband  and  wife, 
and  makes  no  reference  to  any  fact  tending 
to  show  otherwise.  Nevertheless,  if  this  ex- 
cluded evidence  had  been  admitted,  it  would 
have  tended  to  show  that  at  the  time  G.  D. 


Childress  acquired  the  property  by  verbal 
sale  he  verbally  gave  it  to  bis  wife.  This 
was  in  1905.  And  that  after  the  rendition  of 
the  Judgment  in  Robinson  v.  Childress,  and 
after  the  Institution  of  this  suit,  he  made  a 
deed  of  It  to  his  wife.  With  reference  to  this 
deed,  it  conveyed  nothing,  as  at  that  time 
Childress  had  nothing  to  convey.  That  it  is 
called  a  confirmatory  deed  gives  It  no  force. 
If  the  verbal  gift  in  1905  was  void,  Childress 
could  not  breathe  the  breath  of  life  into  it  by 
a  deed  executed  after  he  had  lost  all  title  to 
the  land  by  the  Judgment  The  verbal  gift, 
or  attempted  gift,. of  1905,  if  ever  made,  was 
void  under  the  statute  of  frauds.  Allen  v. 
AUai,  101  Tex.  362,  107  S.  W.  528;  Sanders 
V.  Thompson  Lumber  Co.,  139  S.  W.  1005. 
There  is  no  pretense  that  the  land  was  paid 
for  with  the  separate  means  of  Mrs.  Chil- 
dress, or  that  she  was  placed  in  possession, 
or  made  improvements  on  the  land  out  of  her 
separate  estate.  None  of  the  elements  nec- 
essary to  take  a  parol  gift  of  land  out  of  tbe 
operation  of  the  statute  of  frauds  existed. 
So  we  conclude  that  under  the  undisputed 
facts  in  evidence,  supplemented  by  those  ex- 
cluded, appellants  have  no  case,  and  that  If 
each  of  the  assignments  of  error  had  been 
considered  none  of  them  would  have  present- 
ed any  ground  for  reversal  of  the  Judgment 
Arnold  V.  Attaway,  89  Tex.  606,  35  S.  W. 
646.  The  court  did  not  err  in  directing  a 
verdict  for  defendant  The  Judgment  la  af- 
firmed. 
Afllrmed. 


SWANSON  v.   CITY  OP  NACOGDOCHES. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  13,  1913.) 

1.  Afpeal  and  Ebbob  (I  837*)— Eevikw— Dk- 

KUBBEB. 

In  considering  the  propriety  of  tbe  action 
of  the  lower  court  in  sustaining  a  demurrer  to 
the  petition,  the  appellate  court  cannot  con- 
sider the  allegations  of  a  supplemental  petition. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3262-^272,  3274-3277, 
3289;    Dec.  Dig.  i  837.*] 

2.  MtTNIClPAL  CtoBPOBATIONS  (§  745*)— TOBTS. 

A  municipal  corporation  is  not  liable  for 
the  wrongful  assault  and  imprisonment  of  the 
plaintiff  by  Its  officers  without  a  showing  of 
some  wrongful  act  by  the  corporation  itself. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1566;  Dec.  Dig.  | 
745.*] 

Appeal  from  District  Court,  Nacogdoches 
County ;  Jas.  I.  Perkins,  Judge. 

Action  by  James  L.  Swanson  against  tbe 
City  of  Nacogdoches.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Jas.  W.  Williams,  of  Fowlerton,  for  ap- 
pellant Ingraham  ft  Hodges,  of  Nacog- 
doches, for  appellee. 

WILLSON,  0.  J.  Appellant,  plaintiff  in  the 
court  below,   after  alleging   in   his   petition 
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that  on  March  19,  1912,  be  was  lawfully  en- 
gaged In  the  retaU  grocery  bnslness  at  No. 
208  East  Main  street  In  the  city  of  Nacog- 
doches, further  alleged  as  follows :  "That  on 
or  about  said  19th  day  of  Marcji,  1912,  while 
be  [appellant]  was  quietly  and  peaceably 
pursuing  his  lawful  occupation,  defendant 
[said  city  of  Nacogdoches],  acting  by  and 
through  its  dty  marshal,  E.  M.  Weaver,  with 
the  assistance  of  one  H.  C.  Hlch  and  W.  H. 
Johnson,  against  the  will  and  consent  of 
plaintiff,  with  force  and  arms  entered  plain- 
tiff's premises,  and  violently  laid  bold  of 
plaintiff's  person,  and  forcibly,  and  against 
the  will  and  without  the  consent  of  the 
plaintiff,  conducted  plaintiff  before  the  may- 
or of  the  said  city  of  Nacogdoches,  and  by  or- 
der of  said  mayor  acting  for  and  In  the  name 
of  the  defendant,  the  dty  of  Nacogdoches, 
then  and  there  with  force  and  arms,  against 
the  will  and  contrary  to  the  vrlsh  of  plaintiff. 
Incarcerated  and  falsely  imprisoned  plaintiff 
by  placing  him  within  a  dirty  and  filthy  cell 
in  defendant's  city  jail,  and  then  and  there 
falsely  and  illegally  held  and  Imprisoned 
plaintiff  against  his  will  and  consent  in  said 
city  Jail  for  more  than  four  hours,  and  at 
the  expiration  of  four  hours  defendant,  act- 
'  ing  by  and  tbrongh  its  said  agents  and  repre- 
sentatives, removed  plaintiff  from  said  Jail, 
and  publicly,  openly,  and  notoriously,  against 
his  will  and  wlthont  his  consent,  paraded 
plaintiff  about  the  streets  and  the  public 
square  of  said  city  of  Nacogdoches,  and  then 
and  there,  against  plaintiff's  will  and  con- 
sent, compelled  plaintiff  to  engage  at  bard 
labor  upon  the  public  streets  of  the  city  of 
Nacogdoches  for  a  period  of  eight  hours,  and 
then  and  there  falsely  Imprisoned  plaintiff 
and  deprived  him  of  his  liberty  for  a  period 
of  eight  hours."  After  alleging  that  as  a 
consequence  of  the  acts  of  said  city  marshal 
and  mayor  he  suffered  damages  In  various 
sums,  aggregating  ^,716,  the  amount  for 
which  he  sought  Judgment,  appellant  further 
alleged  as  follows:  "Plaintiff  further  charges 
and  alleges  that  the  acts  of  defendant's 
agents  and  representatives,  to  wit,  Geo.  H. 
Matthews,  B.  M.  Weaver,  H.  C.  Rich,  and  W. 
H.  Johnson,  were  wlUfuUy  and  maliciously 
done  for  the  purpose  of  Injuring  plaintiff, 
humiliating  him,  and  disgracing  him  before 
his  fellowmen,  and  that  said  acts  of  said  E. 
M.  Weaver,  George  H.  Matthews,  H.  C  Rich, 
and  W.  H.  Johnson  have  all  and  every  one 
been  willfully  and  completely  ratified  by  the 
defendant,  by  reason  of  which  plaintiff 
should  have  and  recover  of  the  defendant 
exemplary  damages  In  the  sum  of  $5,000." 

The  court  sustained  a  general  demurrer  to 
the  petition,  and,  appellant  refusing  to 
amend  same,  dismissed  the  suit 

[1]  While  appellant  assigns  as  error  the 
action  of  the  trial  court  In  sustaining  the 
demurrer  and  dismissing  the  suit,  the  prop- 
ositions nnder  the  assignment  are  not  framed 
to  show  that  he  stated  a  cause  of  action  in 


his  said  petition,  bnt  to  show  that  he  stated 
one  in  a  supplemental  petition  he  filed  In  re- 
ply to  appellee's  answer.  In  determining, 
whether  the  demurrer,  addressed  to  the  orig- 
inal petition  alone,  should  have  been  sus- 
tained or  not,  we  do  not  think  we  can  look  to 
allegations  in  the  supplemental  petition  In 
aid  of  those  In  the  original  petition. 

[2]  The  case  m&de  by  the  allegations  In 
the  original  petition  Is  that  appellee  by  Its 
marshal  and  mayor  unlawfully  and  mali- 
ciously assaulted  and  imprisoned  appellant, 
whereby  be  was  injured.  The  allegations 
doubtless  were  sufficient  to  show  a  liability 
on  the  part  of  said  marshal  and  mayor ;  but 
appellant  did  not  seek  a  recovery  against 
them.  They  were  not  sufficient  to  show  a 
liability  on  the  part  of  appellee.  A  munici- 
pal corporation  Is  liable  for  torts  committed 
by  its  officers  only  in  exceptional  cases.  Al- 
legations showing  merely  a  wrongful  assault 
on  and  imprisonment  of  a  plaintiff  by  officers 
of  such  a  corporation  do  not  present  such  a 
case.  2  DiUon,  Mun.  Corp.  i{  972,  975;  20 
A.  &  B.  Enc.  Law,  pp.  1199,  1201,  1202,  1204; 
City  of  Corsicana  v.  White^  67  Tex.  382; 
McFadln  v;  City  of  San  Antonio,  22  Tex.  Civ. 
App.  140,  64  S.  W.  48;  Rusher  v.  City  of 
Dallas,  83  Tex.  151, 18  S.  W.  333;  Harrison 
V.  City  of  Columbus,  44  Tex.  418;  Edson  v. 
Olathe,  81  Kan.  328,  106  Pac.  621,  36  L.  R. 
A.  (N.  S.)  861;  Hersbberg  t.  City  of  Bar- 
bourvlUe,  142  .Ey.  60,  133  S.  W.  985,  34  L. 
R.  A.  (N.  S.)  141,  Ann.  Cas.  1912D,  189;  City 
of  Greenville  v.  Branch,  152  S.  W.  478. 

The  Judgment  is  affirmed. 


ST.  LOUIS,  B.  ft  M.  BY.  CO.  T.  VERNON. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Oct  30,   1913.     Rehearing  De- 
nied Nov.  20,  1913.) 

1.  MaSTICB    and    SXBVANT    (I    278*)— IWJXTBIKS 
— SUTFICIKNCT.    OF    EVIDERCS— NeOUOENCE. 

Evidence  in  a  railroad  engineer's  action 
for  injuries  in  a  collision  of  hia  train  with  an- 
other standing  on  the  main  track  at  a  station 
held  to  Bustam  a  finding  of  negligence  in  tail- 
ing  to  have  the  other  train  on  the  side  track, 
or,  if  not,  of  negligence  in  failing  to  warn 
plaintiff  that  the  main  track  was  obstructed, 
and  in  not  tummg  the  switch  for  the  dde  track. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  964,  956-958,  960-969, 
971,  972,  977 ;    Dec.  Dig.  |  278.*] 

2.  Master  and  Sebvant  ({  276*)— Injttbies— 
Evidence— Pboxiicatb  Cadbk. 

Evidence  in  an  action  for  injuries  to  a 
railroad  engineer  in  a  collision  of  his  train 
with  another  Btandine  on  the  main  track  held 
to  sustain  a  finding  l£at  negligence  in  not  hav- 
ing the  other  train  on  siding,  or  in  not  warn- 
ing plaintiff  that  the  main  track  was  obstruct- 
ed, and  turning  the  switch  for  the  siding,  was 
the  proximate  cause  of  plaintiff's  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |8  950-952,  954,  959,  970, 
976;   Dec.  Dig.  I  ^r6.«] 

3.  Statutes   ({  221*)— Leoislatitb  Knowl- 
KDOE  OF  Law— Presuuftions. 

It  will  be  presumed  that  the  Legislature 
knew,  when  it  enacted  the  Employers'  Liability 
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Act  (Acts  Slat  Leg.  [Ist  Extra  Seas.]  c.  10: 
Bev.  Civ.  St  1911,  {  6649),  that  contributory 
negligence  woald  bar  a  recovery  by  an  employi. 
(Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  ii  293,  299;   Dec.  Dig.  {  221.*] 

4.  NEGUOKNCE   (I   101*)— COKTWBUTOBY   Neo- 

uoEircB— DniiNtrnoN    of    Reoovkbt— Bic- 

FLOTEBa'  Liability  Act. 

Acts  Slat  Leg.  (1st  Extra  Seas.)  c.  10  (Rev. 
Civ.  St  1911,  art.  6649),  providing  that  an 
employe's  contributory  negligence  shall  not  bar 
a  recovery,  but  the  damages  shall  be  diminished 
by  the  jury  in  proQortion  to  the  amount  of  bia 
negligence,  only  deniea  recovery  because  of  con- 
tributory negligence  to  the  extent  that  the  jury 
determines  is  attributable  to  hia  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  85,  163,  164 ;   Dec.  Dig.  i  101.*] 

6.  NBOUOKNCE    ({    141*)— OOUPABATIVE    Nbo- 
UGERCE — iNBTBUCnONB. 

An  instruction,  in  a  railroad  employe's  ac- 
tion for  personal  injuries,  that  if  any  negli- 
gence of  plaintiff  and  any  negligence  by  defend- 
ant were  concurrent  proximate  causes  of  the  in- 
juries, the  jury  should  diminish  plaintiff's  dam- 
ages in  proportion  to  the  itmount  of  negligence 
attributable  to  bim  was  not  misleading  as  per- 
mitting a  recovery,  if  the  jury  found  that  plain- 
tiff's negligence  did  not  contribute  to  hia  inju- 
ries, though  be  was  guilty  of  negligence  which 
necessarily  caused  them,  and  was  not  affirma- 
tively erroneous. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  K  882-390;    Dec.  Dig.  {  141.*] 

6.  Masteb  and  Sebvawt  (S  289*)— Injitbies— 

StTFFICIENCr    OF    EVIDENCE— NbGUGENCB. 

Plaintiff's  evidence,  in  an  action  by  a  rail- 
road engineer  for  injuriea  in  a  colliaion  of  his 
train  with  one  on  the  main  track  at  a  station, 
held  not  to  show  plaintiff's  contributory  negli- 
gence as  a  matter  of  law  in  assuming  that  the 
track  was  dear  because  the  switch  target  was 
white. 

[E^.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1089,  1090,  1092-1182; 
Dec  Dig.  {  289.*] 

7.  Masteb  and  Sebvant  (i  265*)— Iitjubixs 

— BtTBDEN  OF  FbOOF— OONTBIBirroBT  NKOLI- 
aEHCE. 

Acts  3l8t  Leg.  (Ist  Extra  Seas.)  c.  10 
(Rev.  Civ.  St  1911,  art  6649),  providing 
that  a  railroad  employe's  contributory  negli- 
gence shall  not  bar  recovery  for  personal  inju- 
ries, but  the  damages  shall  be  diminished  in 
proportion  to  the  negligence  attributable  to 
him,  did  not  abrogate  the  rule  placing  the  bur-- 
den  of  proving  contributory  negligence  upon  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  877-908,  956 ;  Dec.  Dig. 
f  265.*] 

&  Nkouoknob  (§  101*)— Conteibutobt  Neo- 
uoENCE— Diminution  of  Recovebt. 

Even  where  plaintiffs  proof  shows  that  he 
is  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  under  Acts  31st  Leg.  (lat  Extra 
Sess.) ,  c  10  (Rev.  St  1911,  art  6649), 
providing  that  the  effect  of  contributory  negli- 
gence shall  merely  diminish  recovery  in  pro- 
portion, the  court  could  only  direct  the  jury  to 
diminish  the  damages  in  proportion  to  plain- 
tiff's negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  85,  163,  164;   Dec.  Dig.  {  101.*] 

9.  Tbial  (I  260*)-T-lNSTBTTCTioN8— Requests. 
Requested   charges   were   properly   refused 
where  those  which  were  correct  were  sufficient- 
ly covered  by  charges  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  651-659 ;   Dec.  Dig.  i  260.*] 


10.  DamAOXS  (g  221*)— CONTBIBUTOBT  NeOU- 

OENCE— Diminution    of    Recovebt— Find- 
ings. 

In  a  railroad  employe's  action  for  personal 
injuries  under  Employers'  Liability  Act  (Acta 
31st  Leg.  fist  Extra  Seaa.]  c.  10;  Rev.  Civ. 
St.  1911,  art  6649),  it  is  the  better  practice  to 
have  the  jury  find  whether  plaintiff  was  negli- 
gent, and,  if  so,  to  find  the  damages  sustained 
by  him  and  the  extent  his  damages  are  dimin- 
ished because  of  his  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  563-666 ;    Dec.  Dig.  §  221.*] 

Appeal  from  District  Court,  Harris  County. 

Action  by  T.  H.  Vernon  against  the  St. 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Andrews,  Ball  &  Streetman,  of  Hooston,  and 
Claude  PoUard,  of  Kingsvllle  (Coke  K.  Burns 
and  W.  L.  Cook,  both  of  Houston,  of  coun- 
sel), for  appellant.  John  Lovejoy  and  Pres- 
ley K.  Ewtng,  both  of  Houston,  for  appellee. 

McMEANS,  J.  T.  H.  Vernon  brought  this 
suit  against  the  St  Louis,  Brownsville  & 
Mexico  Railway  Company,  a  corporation  op- 
erating a  railroad,  to  recover  damages  for 
personal  Injuries  sustained  by  him  while  In 
the  employment  of  defendant  as  locomotive 
engineer  on  account  of  a  collision  of  the 
freight  train  he  was  engaged  in  operating 
with  another  freight  train  standing  on  de- 
fendant's main  track  at  or  near  Its  station 
of  Brazoria.  Plaintiff  alleged  that  his  In- 
juries were  a  proximate  result  of  negligence 
of  the  defendant's  agents  or  servants  in 
charge  of  the  standing  train  (1)  in  having 
that  train  on  the  main  track,  Instead  of  on 
the  siding,  at  its  south  end,  and  (2)  in  fall- 
ing to  give  a  reasonable  or  adequate  warn- 
ing in  any  manner  of  the  standing  train  be- 
ing on  the  main  track,  and  (3)  In  falling  to 
have  the  switchboard  turned  red,  and  the 
switch  lined  up  for  the  approaching  train 
plaintiff  was  operating.  The  defendant,  after 
a  general  denial,  specifically  denied  the  par- 
ticulars of  negligence  alleged  against  It,  and 
pleaded  for  contributory  negligence,  that 
plaintiff  approached  the  station  and  switch  • 
without  having  his  train  under  control,  and 
without  maintaining  a  reasonable  lookout, 
and  at  an  excessive  rate  of  speed,  and  In 
excess  of  the  limit  prescribed  by  Its  rule  of 
25  miles  per  hour.  It  was  also  alleged  that 
these  several  negligent  acts  were  the  sole 
proximate  cause  of  plaintiff's  alleged  Injuries. 
It  was  further  alleged  that  plaintiff,  after  he 
actually  discovered  the  danger  of  collision, 
negligently  failed  to  make  all  reasonable  use 
of  the  means  at  hand  to  stop  and  avoid  the 
collision,  and  that  thereby  he  brought  about 
his  own  injuries,  and  should  not  recover. 
It  was  further  alleged  In  the  alternative  that. 
If  plaintiff  did  not  in  fact  see  and  appreciate 
that  the  extra  freight  train  was  on  the  main 
track  In  time  to  avoid  Injury,  his  failure  to 
see  and  appreciate  such  fact  was  due  to  his 
negligent  failure  to  keep  a  proper  lookout. 
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and  that  such  failure  was  the  proximate 
cause  of  his  Injuries. 

The  plalntlfT,  in  reply  to  defendant's  an- 
swer, among  other  things,  alleged:  "That  the 
train  he  had  in  charge,  being  a  regular 
freight  train,  was  superior  and  had  the  right 
of  way  over  the  blocking  train,  which  was  an 
extra  freight  train,  and  inferior  and  subordi- 
nate to  said  train  in  his  charge;  that,  com- 
ing into  said  station  late,  as  he  did,  he  bad 
a  right  to  expect,  and  to  rely  on  the  ex- 
pectation, that  the  defendant's  employes  in 
charge  of  said  inferior  train  would  exercise 
ordinary  care,  for  his  safety,  in  respect  there- 
of, and  under  the  rules  and  custom  of  the 
business,  as  practiced  by  defendant,  have 
said  inferior  train  on  the  siding  at  or  near 
said  station  or  at  least  not  on  the  main 
track  in  the  location  it  was,  and  that,  If 
said  train  was  so  located,  they  would  give 
him  the  signals  required  by  the  rules  in  such 
case,  or  at  least  reasonable  and  adequate 
warning  of  such  location  of  the  same,  and 
in  addition  would  line  up  the  switch  or  siding 
for  bis  train,  and  flag  the  same  accordingly ; 
that  the  defendant  had  established  no  rule 
requiring  a  superior  train,  such  as  that  In 
plaintiff's  charge  at  the  time,  to  approach  the 
station  under  control,  as  that  term  is  used  by 
the  defendant,  in  circumstances  similar  to 
that  on  the  occasion  in  question,  but  only 
that  the  train  should  not  be  run  exceeding  25 
miles  an  hour,  and  the  same  was  being  run 
by  plalntltr  well  within  that  limit  at  the 
time,  and  he  did  in  fact  keep  a  proper  look- 
out, as  he  approached  and  came  into  the  sta- 
tion, and  had  the  train  under  control,  all 
that  was  required  of  him,  and  after  his  ac- 
tual discovery  of  the  blocking  train  on  the 
main  track  he  used  all  reasonable  means  at 
his  command  to  avoid  collision  or  injury, 
and  he  was  throughout  in  the  exercise  of  that 
ordinary  care  usual  in  such  case,  and  which 
would  have  been  ample  to  avoid  a  collision 
and  injury  had  the  employes  of  the  blocking 
train,  as  he  had  the  right  to  expect,  and  re- 
lied on  their  doing,  exercised  due  care  in 
the  particulars  aforesaid,  but,  instead  of 
that,  they  were  guilty  of  negligence  in  hav- 
ing said  inferior  freight  train  on  the  main 
track  in  the  position  and  manner  as  done, 
and  In  failing  to  place  such  inferior  train 
on  the  siding  at  or  near  said  station,  if  not 
entirely,  then  as  far  as  they  could,  and  at 
the  south  end  thereof,  and  also  in  failing 
to  give  said  regultrr  frdght  train  In  charge 
of  plaintiff  the  signals  required  in  such  case, 
both  by  the  defendant's  rules  and  the  custom 
of  Its  business,  or  any  reasonable  or  adequate 
warning  of  the  location  of  said  freight  train 
on  said  main  track,  and  also  in  failing  to 
line  up  the  said  switch  or  siding  for  said 
regular  freight  train  in  charge  of  plaintiff, 
and  flagging  the  same  accordingly." 

A.  trial  before  a  Jury  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  the  plaintiff 
for  $17,500,  from  which  the  defendant  has 
appealed. 


The  facts  material  to  a  proper  dispositton 
of  this  appeal  are  as  follows:  Plaintiff,  Ver- 
non, was  in  the  service  of  defendant  as  a 
locomotive  engineer,  and  on  the  morning  of 
September  4,  1911,  was  engaged  as  su6h  In 
the  operation  of  a  regular  freight  train  go- 
ing south  on  defendant's  railroad.  Under 
the  rules  and  custom  In  force  on  defendant's 
road,  the  train  being  operated  by  plaintiff, 
being  a  regular  train,  was  superior  to  ir- 
regular and  extra  freight  trains  also  being 
operated  over  the  road  at  the  same  time. 
Under  the  rule  of  the  defendant,  it  was  the 
duty  of  those  operating  the  extra  train, 
when  meeting  a  train  of  the  superior  class, 
to  place  their  train  on  the  side  track  at 
least  five  minutes  before  the  time  of  ar- 
rival of  the  train  of  the  superior  class,  so 
that  the  latter  would  have  a  clear  main 
line  track.  It  was  also  a  rule  that,  if  a 
train  of  the  Inferior  class  does  not  arrive 
within  the  time  the  train  of  the  superior 
class  is  ordered  to  wait  for  it,  the  latter 
may,  without  waiting  longer,  proceed  .on  Its 
way.  It  was  also  a  rule  that,  whenever  it 
became  necessary  to  protect  the  front  of  the 
train,  the  head  brakeman  should  go  for- 
ward with  danger  signals  to  stop  any  train 
from  that  direction.  This  rule  requires  that 
the  brakeman  must,  at  the  distance  of  15 
telegraph  poles  from  his  train,  place  one 
torpedo  on  the  engineer's  side;  he  must 
then  continue  to  go  at  least  the  distance  of 
20  telegraph  poles  from  the  front  of  his 
train,  and  place  two  torpedoes  on  the  rail 
on  the  engineer's  side,  90  feet  apart,  when 
he  may  return  to  a  point  15  telegraph  poles 
distant  from  the  front  of  his  train,  where 
he  must  remain  until  an  approaching  train 
has  been  stopped,  or  until  he  has  been  recall- 
ed by  a  whistle  of  his  engine.  In  case  the 
head  brakeman  is  unable  to  gc>  forward,  the 
rules  require  that  the  fireman  be  sent  in  his 
place.  There  was  also  a  printed  or  time 
card  rule  requiring  all  trains  to  approach 
"the  end  of  double  tracks,  Junctions,  rail- 
road crossings  at  grade  and  drawbridges 
prepared  to  stop,  unless  the  switches  and 
signals  are  right  and  the  track  clear."  There 
was  a  rule  and  custom  on  that  road  to  ap- 
proach all  yards  and  yard  limits  under  con- 
trol; but  there  was  testimony  sufficient  to 
Justify  the  Jury  in  finding  that  this  rule  and 
custom  had  been  disregarded  and  abandoned. 
Yard  limits  are  defined  by  yard  limit  boards 
or  by  the  outer  switches  where  there  are  no 
yard  limit  boards.  At  Brazoria  there  were 
no  yard  limit  boards,  and  the  yard  limits 
there  were  defined  by  the  outer  switches.  A 
railroad  owned  and  operated  by  the  state 
formed  a  Junction  there  with  defendant's 
rond. 

Tlie  defendant's  regular  train  in  charge  of 
plaintiff  as  engineer  was  No.  547,  and  was  a 
superior  train  under  the  rules,  with  the  right 
of  way  to  the  main  line  over  the  train  with 
which  it  collided,  which  was  No.  545,  and 
which,  under  the  rules,  was  an  extra,  and  not 
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of  the  same  class  as  the  regular  train.  A 
telegraphic  order  was  advised  to  both  trains, 
directing  the  regular  south-bound,  In  charge 
of  plaintiff,  to  wait  at  Brazoria  until  9:20 
in  the  morning  for  extra  No.  545,  north- 
bound. Plaintiff's  train  reached  Brazoria 
that  morning  a  little  late,  about  9:27.  The 
evidence  warrants  the  conclusion  that  plain- 
tiff, coming  into  Brazoria  after  9:20,  had  a 
right  to  assume  that  the  extra,  if  at  that  time 
It  liad  arrived,  had  been  placed  on  the  side 
track,  and  that  the  main  line  was  clear  tor 
him  to  pass  on  through  without  stopping. 
Plaintiff's  train  reached  Brazoria  around  a 
curve,  and,  after  coming  around  the  curve, 
when  he  crossed  the  bridge,  plaintiff,  being 
able  to  see  only  a  short  distance  ahead,  then 
saw  the  extra  train,  which  afterwards  proved 
to  be  on  the  main  track,  but  which  he  then 
thought  was  on  the  side  track,  and  could  not 
thai  tell  differently,  and  was  confirmed  In 
this  Tiew,  because,  under  the  rules.  It  should 
have  been  on  the  side  track,  or  he  should 
have  been  warned  if  it  was  not,  and,  besides, 
the  switch  target  was  turned  white,  which  Id^ 
dlcated  that  the  switch  was  lined  up  for 
the  main  track,  and  not  for  the  side  track, 
when,  under  the  evidence,  It  should  have  been 
Uned  up  for  the  side  track,  If,  for  any  rea- 
son, the  standing  train  was  left  on  the  main 
track.  If  the  switch  had  been  lined  up  for 
the  side  track,  the  switchboard  would  have 
shown  red,  and  not  white.  When  plaintiff 
discovered  that  the  extra  train  was  on  the 
main  line,  he  was  distant  about  2^  to  8 
telegraph  poles  from  same ;  but  he  remained 
on  his  engine,  using  the  means  at  his  com- 
mand to  avert  a  collision,  and  only  at  the 
last  moment  Jumped  from  the  en^e  just 
before  a  collision  took  place,  and  was  there- 
by injured. 

The  evidence  warrants  the  conclusion  and 
we  find  that  the  extra  north-bound  freight 
reached  Brazoria  in  ample  time  to  be  placed 
on  the  dde  track  before  plaintUTs  train 
reached  there,  but  that  this  was  not  done, 
and  the  extra  was  left  standing  on  the  main 
line;  that,  notwithstanding  the  employ^  In 
charge  thereof  were  apprised  and  knew  that 
plaintiff's  train  was  coming,  they  sent  out  no 
flagman,  or  otherwise  gave  warning  to  plain- 
tiff that  the  main  line  was  obstructed  by 
their  train,  as  the  rules  required  them  to  do 
in  such  case,  nor  did  they  turn  the  switch  for 
the  side  track,  which  would  have  caused  the 
switch  board  to  show  red  Instead  of  white, 
although  one  of  the  crew  had  been  sent  back 
to  do  so,  but  with  ample  time  neglected  to 
do  it  The  excuses  offered  for  not  placing 
the  extra  on  the  side  track  were  that  the 
locomotive  drawing  it  was  in  bad  order,  and 
did  not  have  enough  steam  to  have  started 
again  had  it  gone  Into  the  siding,  and  not 
enough  steam  to  pump  the  brakes  off,  and, 
besldeB,  there  were  cars  on  the  side  track 
in  sufficient  number  to  prevent  the  entire 
train  to  go  in,  and  would  have  left  a  part  of 


it  on  the  main  lln&  No  excuse  was  offered, 
at  least  none  has  been  called  to  our  attention, 
for  the  failure  of  the  crew  of  the  extra  to 
give  the  warnings  to  the  on-coming  regular 
that  the  main  line  was  obstructed,  as  requir- 
ed by  the  rules.  The  speed  limit  on  defend- 
ant's road  was  25  miles  an  hour.  Plaintiff 
came  Into  Brazoria  at  a  speed  of  18  to  20 
miles  on  hour,  and  his  train  was  not  under 
control  as  that  phrase  in  the  rules  is  under- 
stood. As  before  stated,  however,  there  was 
evidence  from  which  the  Jury  might  have 
found  that  the  rule  requiring  trains  to  run 
into  stations  such  as  Brazoria  under  control 
and  at  a  less  rate  of  speed  than  25  miles  an 
hour  had  been  habitually  violated,  disregard- 
ed, and  abandoned. 

On  this  point,  the  plaintiff  testified:  "I 
had  my  train  under  perfect  control  at  that 
time  with  respect  to  the  usage  and  custom 
of  the  business,  as  conducted  by  the  defend- 
ant at  that  time.  There  was  no  rule  that  re- 
quired me  to  have  my  train  under  control  tn 
the  sense  of  being  able  to  stop  within  the 
range  of  my  vision ;  they  had  no  such  rule ; 
I  never  received  any  instructions  or  orders 
to  do  that  The  custom  and  course  of  the 
business  as  to  superior  trains  coming  into  a 
station  like  that  under  the  circumstances  of 
this  occasion — the  inferior  train  was  supposed 
to  be  In  the  siding;  the  superior  train  was 
not  even  supposed  to  know  that  they  were 
on  earth  at  that  time,  when  I  went  into 
Brazoria  after  9:20.  There  was  no  restraint 
on  my  speed  in  running  through  there  at 
that  time  beyond  this  rule  of  25  miles  an 
hour.  I  did  not  receive  any  orders  or  Instruc- 
tions not  to  exceed  or  run  at  any  less  speed 
than  that"  He  further  tesUfled:  "As  I 
came  there,  approaching  the  station,  Xhe 
switches  appeared  to  be  aU  right  and  clear. 
My  belief  was,  until  I  discovered  this  extra 
on  the  main  line,  that  it  was  that  way;  If 
it  hadn't  been,  I  wouldn't  have  went  around 
there  like  I  did.  I  would  have  went  around 
there  prepared  to  stop." 

Another  witness,  Henry  Teague,  testified: 
"The  target  of  the  switch  being  white  would 
Indicate  a  clear  track.  •  •  *  I  said  that 
a  white  target  Indicated  that  the  main  line 
'was  a  clear  track,  clear  for  the  main  line. 
The  switch  indicated  that  you  have  got  a 
clear  track  at  the  switch;  you  have  got  a 
clear  main  line." 

[1,21  The  witness  Rebuck's  testimony  on 
this  point  was  substantially  the  same.  How- 
ever, there  was  other  testimony  that  contro- 
verted theirs.  Under  all  the  evidence  we 
conclude  that  the  Jury  were  authorized  to 
find  that  the  defendant's  agents  and  servants 
in  charge  of  the  extra  were  guilty  of  negli- 
gence towards  plaintiff  In  falling  to  have 
their  train  on  the  side  track  and  the  main 
line  clear  by  the  time  of  the  arrival  of  the 
regular  train,  of  which  plaintiff  was  the  en- 
gineer, or,  if  not,  they  were  guilty  of  negli- 
gence toward  him  in  failing  to  warn  plain- 
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tut  that  tbe  main  line  track  was  obstructed 
by  th^r  train,  and  in  falling  to  turn  tbe 
switch  for  tbe  side  tiack,  and  ttiat  such  neg- 
ligence was  a  proximate  cause  of  the  plain- 
tiff's injuries. 

The  court's  charge  to  the  Jury  was  full, 
and  fair,  and  an  admirable  presentation  of 
the  law  as  applied  to  the  facts,  and  it  is 
here  given  in  full : 

"(1)  In  passing  on  tbe  issues  submitted  to 
you  by  tbe  court,  you  must  be  governed  by 
the  law  given  in  the  court's  instructions, 
which  yon  will  consider  In  their  entirety,  and 
not  in  separate  and  detached  parts  alone; 
but  you  are  the  exclusive  Judges  of  the  facts 
submitted  to  your  determination,  and  of  the 
weight  of  the  evidence,  and  of  the  credibility 
of  the  witnesses. 

"(2)  Under  statutes  now  in  force,  luiown  as 
the  Employers'  liability  Act,  it  is  provided 
that  a  corporation  operating  a  railroad  in 
this  state  shall  be  liable  in  damages  to  any 
of  its  employes  suffering  injury  proximately 
caused  by  negligence  of  its  agents  or  em- 
ployes, and  that  the  fact,  if  a  fact,  that  the 
injured  employe  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery, 
but  that  in  such  event  the  damages  shall  be 
diminished  by  the  Jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
ploye. Under  these  statutes,  an  employer, 
such  as  defendant,  is  not  an  insurer  of  tbe 
safety  of  Its  employes,  but  negligence  of  its 
employes,  if  committed  vrltbln  the  scope  of 
their  employment  towards  another  employe, 
is  chargeable  to  such  employer,  and  deemed  In 
law  its  own. 

"(3)  'Negllgoice'  as  used  taerdn  means  a 
want  of  ordinary  care  to  another  to  whom 
care  is  due,  and  by  'ordinary  care'  is  meant 
such  care  as  an  ordinarily  prudent  person 
would  have  exercised  under  the  same  or  simi- 
lar circumstances.  'Contributory  negligence' 
means  such  act  or  omission  on  tbe  part  of  a 
plaintiff  as  an  ordinarily  prudent  person  would 
not  do  or  suffer  under  similar  circumstances, 
which,  concurring  with  a  negligent  act  or 
omission  of  a  defendant,  becomes  a  proximate 
cause  of  an  injury.  By  'proximate  cause'  of 
an  injury  is  not  necessarily  meant  the  near- 
est time  or  physical  sequence,  but  is  meant  a 
cause  without  which  the  injury  would  not 
have  happened,  and  from  which  the  injury  in 
question,  or  some  Uke  injury,  might  reason- 
ably have  been  anticipated  as  a  natural  and 
probable  consequence. 

"(4)  If  you  believe  from  the  evidence  that 
the  defendant's  employes  in  charge  of  tbe 
extra  train,  or  any  of  them,  had  that  train 
on  the  main  track  In  tbe  position  you  may 
find  it  was,  or  that  such  employes  or  employe 
failed  to  flag  the  regular  freight  train  in 
charge  of  plaintiff,  or  to  give  any  signal  or 
warning  of  the  location  of  said  extra  train 
on  the  main  track,  or  that  such  employes  or 
employe  failed  to  line  up  the  switch  or  siding 
for  said  regular  freight  train,  then,  if  you 


further  believe  from  the  evidence  tliat  sucb 
conduct  on  the  part  of  such  employes,  or  any 
of  them,  in  any  or  all  of  the  particulars  above 
submitted,  was  negligence  towards  plaintiff, 
that  is,  a  failure  to  exercise  towards  him 
such  care  as  ordinarily  prudent  persons  would 
Iiave  exercised  under  the  same  or  similar  cir- 
cumstances, and  that  such  negligence,  if  any, 
was  a  proximate  cause,  as  before  defined,  of 
alleged  injuries  to  plaintiff,  then  he  is  en- 
titled to  recover,  and,  if  you  so  find,  return 
your  verdict  In  his  favor. 

"(5)  The  burden  is  upon  the  plaintiff  to 
prove  the  facts  necessary  to  entitle  him  to 
recover,  as  above  submitted  to  you  by  the 
court,  and,  unless  such  facts  are  proved  by  a 
preponderance  of  the  evidence,  to  be  consider- 
ed by  you  in  its  entirety,  then  return  your 
verdict  in  favor  of  the  defendant  If  you  do 
not  believe  from  the  evidence  that  the  em- 
ployes, or  any  of  them,  in  charge  of  the  extra 
train,  under  and  in  view  of  the  attendant  cir- 
cumstances, failed  to  exercise  such  care  as 
an  ordinarily  prudent  person  or  person!} 
would  have  exercised  under  the  same  or  simi- 
lar circumstances,  in  having  the  extra  on 
the  main  track  in  the  position  you  may  find 
it  was,  or  in  failing  to  flag  or  signal  or  warn 
the  regular  freight  train  in  cliarge  of  plain- 
tiff of  tbe  location  of  the  extra  on  the  main 
track,  if  they  did  so  fail,  or  in  failing  to  line 
up  tbe  switch  or  siding  for  said  regular 
freight  train,  if  they  did  so  fail,  or  if  you 
do  not  believe  that  the  employes  in  charge  of 
said  extra  train,  or  any  of  them,  could,  in  the 
exercise  of  ordinary  care,  as  before  defined, 
reasonably  have  foreseen  a  collision  and  in- 
Jury  to  plaintiff,  or  a  Uke  injury,  as  a  natural 
and  probable  result  of  having  the  extra  on 
the  main  track  in  the  position  you  may  find 
it  was,  or  as  a  natural  and  probable  result 
of  failing  to  fiag  or  signal  or  warn  the  regu- 
lar freight  train  of  the  location  of  the  extra 
on  the  main  track,  if  they  did  so  fail,  or  as  a 
natural  and  probable  result  of  failing  to  line 
up  said  switch  or  siding  for  the  regular 
freight  train,  if  they  did  so  fail,  then,  in 
either  or  both  of  these  alternative  events,  re- 
turn your  verdict  for  the  defendant 

"(6)  If  you  believe  from  the  evidence  that, 
under  and  In  view  of  the  rules  relied  on  by 
the  defendant  or  the  custom  and  usage  of 
the  business  as  you  may  find  it  or  independ- 
ent of  such  rules  and  such  custom  or  usage^ 
the  plaintiff  approached  or  came  into  the 
yard,  at  the  north  opening  of  the  switch  in 
question,  without  having  the  train  in  bis 
charge  under  control,  such  as  the  evidence 
may  show  you  was  proper,  and  that  such  act 
was  a  want  of  ordinary  care,  that  is,  a  fail- 
ure on  his  part  to  exercise  such  care  as  an 
ordinarily  prudent  person  would  have  exer- 
(dsed  under  the  same  or  similar  circum- 
stances, or  if  you  believe  that  plaintiff  so  ap- 
proached or  came  into  such  yard  without 
keeping  a  proper  lookout  and  that  such  was 
a  want  of  ordinary  care  on  Ills  part  o'  ^ 
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you  believe  that  be  so  approached  or  came 
tnto  snch  yard  at  a  speed  In  excess  of  that  at 
which  a  person  of  ordinary  prndence  would 
hare  oi)erated  the  train  under  like  drcnm- 
stances,  or  in  excess  of  25  miles  per  hour, 
then  he  was  guilty  of  negligence. 

"(7)  If  yon  believe  from  the  evidence  that 
negligence  on  the  part  of  plaintiff  as  just 
Eubmitted  to  yon,  If  any,  was  the  sole  proxi- 
mate cause  of  alleged  Injuries  to  him,  If  any, 
or  If  you  believe  that,  as  he  was  approaching 
with  the  train  in  his  charge,  he  saw  and  ap- 
preciated the  fact  that  the  extra  freight  train 
was  on  the  main  line  in  sufficient  time  for 
him,  by  the  use  of  the  means  at  hand,  to  avoid 
a  collision  or  injury,  and  that  he  then  failed 
to  make  all  reasonable  use  of  the  means  at 
hand  to  avoid  a  collision  and  Injury,  and 
thereby  brought  about  his  alleged  Injuries, 
if  any,  then  return  your  verdict  for  the  de- 
fendant. Under  the  second  alternative  just 
snbmltted,  failure  of  plaintiff  to  use  all  rea- 
sonable means  at  hand  to  avoid  collision  or 
injury  after  he  actually  saw  and  appreciated 
the  fact  that  the  extra  was  on  the  main 
track.  If  he  did  so  fall,  would  be  the  sole 
proximate  cause  of  his  injury.  If  any,  and 
negligence,  if  any,  of  defendant's  employes 
operating  the  extra  train  would  in  that  event 
be  a  remote  cause,  and  not  actionable. 

"(8)  If  you  believe  from  the  evidence  that 
negligence  on  the  part  of  plaintiff,  if  any,  as 
sabmltted  to  you  by  the  court,  and  negli- 
gence on  the  part  of  the  defendant.  If  any,  as 
submitted  to  you  by  the  court,  were  concur- 
rent proximate  causes  of  alleged  injuries  to 
plaintiff,  if  any,  then  you  will  diminish  the 
damages  to  plaintiff,  if  you  find  him  entitled 
to  recover,  In  proportion  to  the  amount  of 
negligence  yon  find  attribntable  to  him. 

"(9)  If  yon  do  not  believe  from  the  evi- 
dence that  plaintiff  was  guilty  of  any  negli- 
gence on  the  occasion  in  question,  as  alleged 
by  defendant,  or  submitted  to  you  by  the 
court,  then  yon  will  not,  if  yon  find  plaintiff 
entitled  to  recover,  diminish  his  damages 
anything  on  account  of  contributory  negli- 
gence. 

"(10)  If  your  verdict  la  in  favor  of  the 
plaintiff,  then  yon  will,  in  view  of  and  sub- 
ject to  the  foregoing  instructions,  assess  his 
damages  at  such  sum  as  you  believe  from 
the  evidence  to  be  fair  and  just  compensa- 
tion for  the  Injuries  alleged  and  proved  to 
have  been  suffered  by  plaintiff  on  the  occa- 
sion In  question,  if  any,  taking  into  consid- 
eration as  elements  of  damage,  so  far  as 
shown  by  the  evidence  to  be  a  natural  and 
probable  result  of  such  injuries,  if  at  all, 
mental  and  physical  pain  to  him  therefrom, 
if  any,  including  such  as  he  will  In  reasonable 
probability  suffer  therefrom  In  the  future,  if 
any,  and  also  the  reasonable  value  of  time 
lost  to  him  from  such  injuries  down  to  the 
trial,  if  any,  and  also,  such  sum,  if  paid  now, 
as  will  be  fair  and  just  compensation  to  htm 
for  his  diminished  capacity,  from  snch  in- 


juries, to  labor  and  earn  money  in  the  fatore, 
if  any. 

"(10a)  If  you  believe  from  the  evidence 
that  the  injuries  complained  of  by  plaintiff 
in  his  petition  are  in  part  the  result  of  a 
former  accident,  then,  to  that  extent,  allow 
him  nothing  therefor,  as  you  can  take  into 
consideration  herein  only  such  injuries  as 
you  find  from  the  evidence  proxlmtately  re- 
sulted from  the  accident  in  question.  If  any." 

Appellant's  first  assignment  of  error  com- 
plains of  the  eighth  paragraph  of  the  fore- 
going charge,  which  reads:  "If  you  believe 
from  the  evidence  that  negligence  on  the  part 
of  the  plaintiff,  if  any,  as  submitted  to  you 
by  the  court,  and  negligence  on  the  part  of 
defendant,  if  any,  as  submitted  to  you  by 
the  court,  were  concurrent  proximate  causes 
of  alleged  injuries  to  plaintiff,  if  any,  then 
you  will  diminish  the  damages  to  plaintiff.  If 
you  find  him  entitled  to  recover,  In  proportion 
to  the  amount  of  negligence  you  find  attrib- 
utable to  him." 

The  ground  of  complaint  urged  In  the 
first,  second,  third,  and  fourth  propositions 
under  this  assignment  is  that  under  the 
quoted  paragraph  of  the  charge  the  jury 
were  permitted  to  find  negligence  on  plaln- 
tlfl's  part  in  falling  to  come  into  the  station 
of  Brazoria  with  his  train  under  control, 
and  to  combine  as  concurrent  cause  such 
negligence,  if  found,  and  negligence  on  the 
part  of  defendant,  if  found,  in  having  the 
extra  on  the  main  track  in  the  position  it 
was,  and  in  falling  to  flag  the  regular  freight 
train  in  charge  of  plaintiff,  and  In  failing  to 
give  any  signal  or  warning  of  the  location 
of  the  extra  on  the  main  line,  and  In  failing 
to  line  up  the  switch  or  siding  for  the  r^^i- 
lar  freight;  whereas.  It  contends  that  it  is 
the  law  that  the  negligence  of  the  plaintiff 
so  found  wonld  be  the  sole  proximate  cause, 
and  the  negligence  of  the  defendant  so  found 
would  be  only  a  remote  cause,  and  in  this 
respect  the  paragraph  was  erroneous. 

As  we  understand  appellant's  contention 
as  presented  in  the  very  elaborate  and  able 
brief  of  its  counsel.  It  is  simply  this:  Con- 
ceding that  appellant's  servants  were  guilty 
of  negUgence  towards  plaintiff  in  some  or  all 
of  the  particulars  above  stated,  and  that 
without  such  negligence  plaintiff  would  not 
have  been  hurt,  yet  the  evidence  showed  that 
plaintiff  was  guilty  of  negligence  in  coming 
into  the  station  of  Brazoria  without  having 
his  train  under  control  (and  we  may  concede 
that  the  evidence  was  sufficient  to  raise  the 
issue  of  his  negligence  in  that  regard),  and 
that  without  such  negligence  on  his  part  he 
would  not  have  been  injured,  and  that  there- 
fore his  negligence  broke  the  causal  connec- 
tion between  the  negUgence  of  the  agents  of 
appellant  In  charge  of  the  extra  in  the  par- 
ticulars mentioned  and  the  Injury  of  plain- 
tiff, leaving  plaintiff's  negligence  the  sole 
proximate  cause  of  the  Injuries,  and  the  de- 
fmdanfs  negligence  at  most  only  a  remote 


Digitized  by 


Google 


90 


161  SOUTHWESTERN  REPORTER 


(TfeJC 


cause,  and  that  therefore  be  was  not  entitled 
to  recover. 

We  will  not  undertake  to  follow  at  length 
appellant's  argument  in  Empport  of  this  con- 
tention. The  contention  here  made  would  be 
applicable  in  determining  liability  of  the  de- 
fendant as  it  exists  at  common  law  and  as 
applied  by  the  courts  of  this  state  prior  to 
the  passage  of  the  Employers*  Liability  Act 
As  we  understand  it,  the  rule  urged  by  ap- 
pellant is  the  same,  in  effect,  as  that  former- 
ly glTiBu  by  the  courts  of  this  state  for  the 
holding  that  contributory  negligence  of  the 
plaintiff  was  an  absolute  bar  to  his  right 
of  recovery  even  where  It  was  Indisputably 
shown  that  the  defendant's  negligence  was  a 
contributing  cause  of  the  Injury.  Some  of 
the  authorities  base  the  reason  of  the  rule 
upon  the  view  that,  where  plalntUt's  negli- 
gence contributed  to  the  Injury,  his  contrib- 
utory negligence  breaks  the  causal  connection 
between  the  Injury  and  defendant's  negli- 
gence; in  other  words,  bis  negligence  is  the 
proximate  cause,  and  not  the  negligence  of 
defendant.  Among  the  authorities  that  so 
hold  are  2  Labatt  on  the  Law  of  Master  and 
Servant,  p.  2234;  2  Cooley  on  Torts,  pp. 
1411,  1412,  1414;  1  Shearman  &  Red.  on 
Negligence,  p.  88;  Wharton  on  Negligence, 
pars.  300,  303,  133.  On  the  other  hand,  our 
Supreme  Ck>urt  has  stated  the  reason  of  the 
rule  as  follows:  "The  reason  why  a  person 
who,  if  guilty  of  contributory  negUgence  con- 
tributing to  his  own  injury,  cannot  recover 
is  because  the  policy  of  the  law  wUl  not  ordi- 
narily permit  one  to  recover  who  Is  himself 
at  fault"  Hays  v.  Railway,  70  Tex.  607,  8 
S.  W.  498,  8  Am.  St  Rep.  624.  In  Railway 
V.  Sympklns,  54  Tex.  619,  38  Am.  Rep.  632,  it 
is  said:  "If  a  party  be  wrongfully  on  the 
track  under  such  circumstances,  or,  being 
there,  acts  in  such  a  way  as  to  be  himself 
the  proximate  cause  of  his  own  injury,  he 
will  be  precluded  from  recovery  on  grounds 
of  public  policy,  as  being  himself  guilty  of 
contributory  negUgence.  Although  the  com- 
pany's agents  may  have  failed  in  proper 
watchfulness,  the  injured  person  is  regarded 
as  being  himself  too  directly  a  cause  of  the 
injury  to  be  allowed  to  complain.  It  Is  not 
that  no  wrong  has  been  done  by  the  company 
in  the  negligence  of  its  agents,  but  that  the 
injured  party  is  precluded  from  complaining 
of  that  wrong."  To  the  same  effect  are 
Railway  v.  Adams,  44  Tex.  Civ.  App.  288,  08 
S.  W.  224,  and  RaUway  v.  Olds,  112  S.  W. 
792.  But  the  reason  for  the  former  rule 
that  denied  a  recovery  to  a  plaintiff  whose 
own  negligence  contributed  to  his  injury  is 
beside  the  question  now  before  us. 

[3]  That  was  the  law  before  the  adoption 
of  the  Employers'  LlabUity  Act,  and  it  wlU 
be  presumed  that  the  Legislature  knew  the 
law  at  the  time  the  act  was  adopted,  and  in- 
tended to  take  away  from  it  some  of  its 
rlgora  The  act  is  as  follows:  "That  in  all 
actions  hereafter  brought  against  any  such 


conunon  carrier  by  [or]  railroad  under  or  by 
virtue  of  any  of  the  provisions  of  this  act 
to  recover  damages  for  personal  injuries  to 
an  employ^.  •  •  *  The  fact  that  the  em- 
ploy«  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  the  Jury  In 
proportion  to  the  amount  of  negligence  at- 
tributable to  such  employe."  Acts  (1st  Extra 
Sess.)  1909,  p.  280;  Revised  Statutes  1911, 
art  6649. 

[4]  This  act  changes  the  rule  of  the  com- 
mon law  which  precludes  the  injured  employ^ 
from  recovering  where  his  negligence  con- 
tributed to  his  injury,  and  substitutes  there- 
for a  denial  of  recovery  for  only  such  an 
amount  as  the  jury  may  determine  from  the 
evidence  is  attributable  to  his  negligence. 
The  question  here  presented  is  not  a  new  one 
In  this  court,  for  substantially  the  same 
question  was  presented  and  overruled  In 
Houston  Belt  &  Terminal  Company  v.  Woods, 
149  S.  W.  376;  writ  of  error  refused.  We 
quote  from  the  opinion:  "By  a  second  prop- 
osition under  the  second  assignment  It  is 
contended  that  it  was  error  for  the  court  in 
the  part  of  the  charge  complained  of  to  sub- 
mit to  the  Jury  whether  the  negligence  of 
defendant,  if  shown,  in  providing  lighting 
which  was  Insufficient  and  not  reasonably 
safe  was  the  proximate  cause  of  the  injury 
and  death  of  John  Woods,  for  the  reason, 
as  It  contends,  the  undisputed  testimony 
shows  that  the  alleged  injury  to  John  Woods 
was  caused  by  his  own  voluntary  act  in  tak- 
ing the  lighted  lantern  into  a  place  of  dan- 
ger, in  violation  of  orders  and  instructions, 
when  it  was  not  necessary  for  him  to  do  so, 
and  that  such  voluntary  act  on  his  own  part 
Intervened  between  the  alleged  negligence  of 
defendant  and  the  injury,  and  became  Itself 
the  proximate  and  supervening  cause,  with- 
out which  the  injury  would  not  have  occur- 
red, thus  leaving  the  alleged  negligence  of 
defendant  remote  in  its  relation  to  the  in- 
Juiy,  and  not  actionable  in  law.  The  claim 
of  broken  causal  connection  because  of  con- 
tributory negligence  on  the  part  of  the  de- 
ceased. If  It  could  be  allowed,  would  have  the 
effect  of  entirely  abolishing  the  doctrine  of 
contrit)utory  negUgence  in  every  case.  The 
negligence  of  defendant  was  a  continuing  neg- 
ligence, and,  if  it  resulted  In  the  injury  and 
death  of  Woods,  was  the  proximate  cause 
thereof,  and  the  only  effect  of  Woods'  con- 
tributory negligence  would  be  to  bar  a  re- 
covery therefor  under  the  law  as  it  stood 
prior  to  the  adoption  of  the  act  of  April  IS, 
1909;  but,  since  the  adoption  of  that  act 
the  only  effect  of  contributory  negligence  of 
the  injured  party  would  be,  not  to  bar  a 
recovery,  but  to  diminish  the  damages  in 
proportion  to  the  amount  of  negligence  at- 
tributable to  the  injured  employes." 

The  first  four  propositions  under  the  as- 
signment are  overruled. 

By  its  fifth  proposition  under  the  first  as- 
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slgnment  appellant  asserts  that  under  the 
eighth  paragraph  of  the  court's  charge,  above 
quoted,  It  was  left  for  the  Jury  to  say  wheth- 
er or  not,  if  plaintiff  had  been  found  negli- 
gent in  not  having  his  train  properly  under 
control,  such  negligence  was  a  contsibuting 
-or  concurrent  proximate  cause  with  negll- 
geace  of  the  defendant;  whereas,  It  contends 
that  the  law  is  that  such  negligence  of  plain- 
tiff. If  shown,  would  necessarily  be  a  con- 
-current  and  proximate  cause,  and  refers  to 
the  cases  of  Railway  v.  McCoy,  90  Tex.  264, 
38  S.  W.  86 ;  Railway  v.  Rowland,  90  Tex. 
365,  38  S.  W.  756;  Culpepper  v.  Railway, 
90  Tex.  631,  40  S.  W.  386,  and  other  cases  in 
support  of  its  contention. 

In  the  cases  referred  to  the  court  charged 
the  Jury  on  the  question  of  plalntifrs  con- 
tributory negligence,  and  submitted  the  ques- 
tion as  to  whether  such  contributory  negli- 
gence was  the  proximate  cause  of  plaintiff's 
injury  in  such  a  form  as  to  mislead  the  jury, 
and  to  impress  upon  their  minds  that,  al- 
though the  plaintiff  was  guilty  of  negligence 
in  doing  an  act  which  necessarily  caused  his 
injury,  they  might  yet  find  for  him.  If  they 
found  It  did  not  contribute  to  his  injury,  and 
it  was  held  that  such  a  charge  was  erroneous, 
and  required  a  reversal  of  the  Judgment.  No 
such  vice  Is  found  In  the  portion  of  the 
charge  here  complained  of.  A  similar  com- 
plaint was  made  of  a  charge  in  Railway  v. 
Lester,  99  Tex.  221,  89  S.  W.  752,  and  our 
Supreme  Court,  in  passing  upon  the  point, 
uses  the  following  language:  "This  question 
has  been  presented  to  this  court  so  frequently 
-of  late  that  it  suggests  the  propriety  of  call- 
ing the  attention  of  the  bar  to  the  following 
cases  upon  which  the  objection  Is  based  [cit- 
ing the  McCoy,  Rowland,  and  Culpepper 
Cases].  Chief  Justice  Gaines  wrote  the  opin- 
ion in  each  of  those  cases,  and  carefully  dis- 
tinguished the  charges  being  then  examined 
from  charges  like  this.  The  charges  In  those 
cases  were  held  to  be  erroneous,  because  they 
submitted  the  question  as  to  whether  the  neg- 
ligent act  contributed  to  the  Injury  in  such 
form  as  to  mislead  the  jnry,  and  to  Impress 
upon  their  minds  that;  although  the  plaintiff 
was  guilty  of  negligence  tn  doing  an  act 
which  necessarily  caused  his  Injury,  they 
might  yet  find  for  the  plaintiff,  if  they  fonnd 
it  did  not  contribute  to  his  injury." 

In  Parks  v.  San  Antonio  Traction  Com- 
pany. 100  Tex.  222,  94  S.  W.  331,  98  S.  W. 
1100,  it  is  held,  in  effect,  that  a  charge  stat- 
ing generally  the  law  governing  the  defense 
of  contributory  negligence,  which  directs  a 
rerdict  for  defendant,  if,  from  the  evidence, 
such  negligence  is  found  to  have  existed,  and 
to  have  proximately  contributed  to  cause 
plaintUTs  Injury,  is  not  affirmative  error 
against  defendant,  though  the  evidence  was 
conclusive  that  the  act,  If  negligent,  was  also 
a  proximate  cause. 

[S]  We  hold  that  the  charge  in  the  respect 
in  which  It  Is  here  complained  of  was  not 


affirmative  error,  nor  was  It  misleading  or 
confusing  as  complained  In  the  sixth  propo- 
sition. The  first  assignment  and  all  the  prop- 
ositions thereunder  are  overruled. 

Under  the  second  and  third  asslgimients  of 
error  appellant  presents  the  proposition  that 
the  court  erred  in  the  ninth  paragraph  of 
its  charge  In  telling  the  jury  tliat,  if  they 
did  not  beUeve  from  the  evidence  that  plain- 
tiff was  guilty  of  any  negligence  on  the  oc- 
casion of  the  collision,  as  submitted  by  the 
court,  they  would  not  diminish  plaintiff's 
damages  in  the  event  they  found  he  was  en- 
titled to  recover,  and  In  the  tenth  paragraph 
of  the  charge,  which  states  the  elements  of 
damage.  The  contention  here  made  Is  that 
it  was  error  to  codflne  the  Jury  to  the  con- 
tributory negligence  of  plaintiff  in  the  par- 
ticulars pleaded  by  defendant  and  submitted 
in  the  charge,  but  that,  if  on  the  trial  acts 
of  plaintiff  were  proved  which  raised  the 
issue  of  plaintiff's  contributory  negligence, 
they  should  have  been  submitted,  althougih 
not  alleged.  It  is  contended  that  plaintlfTs 
own  testimony  showed  his  contributory  neg- 
ligence, where  he  says,  In  effect,  that  he  as- 
sumed that  the  main  line  was  clear  because 
the  switch  target  showed  white,  and  that  he 
acted  partly  on  this  assumption  in  coming 
into  th£  switch  at  the  rate  of  speed  he  did. 
Defendant  did  not  plead  that  plaintiff  was 
contrlbutorily  negligent  In  this  regard;  but 
it  argues  that  under  the  Employers'  Liability 
Act  the  common-law  rule  In  vogue  In  Texas 
that  the  burden  upon  the  issue  of  contribu- 
tory negligence  Is  upon  the  defendant  has  been 
abrogated,  or  at  least  the  rule  that  contribu- 
tory negligence  must  be  specifically  pleaded 
is  of  necessity  abolished  by  the  act 

There  can  be  no  question,  we  think,  that 
plaintiff's  testimony  did  not  make  him  prima 
facie  guilty  of  contributory  negligence  as  a 
matter  of  law,  but  at  most  only  raised  the 
issue  of  such  negligence  on  his  part,  and  that 
it  did  raise  such  issue  is  doubtful.  He  did 
not  testify  that  he  relied  entirely  on  the 
switch  target  being  white  instead  of  red; 
but  all  his  testimony  shows  that  he  reasona- 
bly anticipated  the  extra  freight  was  on 
the  side  track  as  it  should  have  been,  or.  If 
not,  that  the  switchboard  would  have  been 
turned  to  show  red  Instead  of  white,  lining 
up  the  track  for  the  siding,  and  that,  in  ad- 
dition, he  would  have  received  due  warning, 
as  he  ought,  of  the  presence  of  the  extra  on 
the  main  track,  that,  until  he  had  reason 
to  apprehend  the  contrary,  it  was  proper  for 
him  to  run  his  train  at  any  rate  of  speed 
within  the  limit  prescribed  by  the  rule  of  26 
miles  per  hour,  and  that  as  soon  as  he  did 
discover  that  the  extra  was  on  the  main 
line  be  used  every  means  at  hand  to  avoid 
the  collision  and  injury. 

[8-S]  It  will  be  thus  seen  that  the  testi- 
mony not  only  did  not  show  negUgence  on 
plaintiff's  part  as  a  matter  of  law  on  account 
of  his  assumption  of  a  clear  track  because 
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of  the  switch  target  being  white,  tut,  If  be- 
lleved  by  the  Jury,  he  was  thereby  exon- 
erated from  any  negligence  whatever.  But 
we  cannot  agree  with  appellant's  counsel 
that  the  act  referred  to  has  abrogated  the 
common-law  rule  placing  the  burden  of 
pleading  and  proving  contributory  negligence 
of  the  plaintiff  upon  the  defendant  The 
act  Itself  does  not  abolish  the  defense  of  con- 
tributory negligence,  but  recognizes  It  True, 
the  defense  Is  a  qualified  one;  but  to  the 
extent  It  Is  allowed  and  recognized  it  is  per- 
fect It  wlU  not  aUow  the  defendant  to  es- 
cape all  the  consequences  of  Its  wrong  merely 
because  the  plaintiff  has  contributed  thereto 
by  his  wrong ;  but  It  requires  a  defendant  to 
respond  In  damages  for -all  the  Injuries  Its 
wrong  Inflicts,  less  the  proportion  thereof 
that  the  plaintiff  contributes  thereto  by  his 
negligence.  When  plaintiff  alleges  and 
proves  facts  which  show  that  he  has  been 
hurt  as  a  result  of  another's  negligence,  he 
has  done  all  that  the  law  requires  of  him  in 
order  to  a  recovery.  It  the  defendant  would 
escape  so  much  of  the  consequences  of  its 
wrong  as  the  plaintiff  by  his  negligence  has 
wrought  to  himself,  then  it  should  plead  and 
prove  it  Bosenbaum  Grain  Co.  v.  Mitchell, 
145  S.  W.  1188.  It  is  only  where  the  proof 
made  by  plaintiff  shows  that  he  Is  prima 
fade  guilty  of  contributory  negligence  as  a 
matter  of  law  that  the  court  is  Justified, 
without  pleadings  of  defendant  to  instruct  a 
verdict  for  defendant  and  under  the  act  in 
question  the  court  could,  in  such  case,  only 
Instruct  the  Jury  to  diminish  in  proportion  to 
the  amount  of  the  negligence  attributable  to 
plaintiff.  The  assignments  and  propositions 
thereunder   are  overruled. 

[9,10]  We  will  not  discuss  the  remaining 
assignments  of  error  presented  by  appellant 
in  detail,  because  to  do  so  would  extend  this 
opinion,  already  too  long,  beyond  all  rea- 
sonable bo'Unds.  It  must  suffice  to  say  that 
we  have  carefully  examined  all  the  assign- 
ments and  the  several  propositions  submitted 
under  them,  and  are  of  the  opinion  that  no 
reversible  error  is  pointed  out  in  any  of  them. 
The  special  charges  requested  by  defendant 
the  refusal  to  give  which  is  the  basis  of  sev- 
eral assignments  of  error,  were  properly  re- 
fused, because  such  of  them  as  were  correct 
were  sufficiently  covered  by  the  court's  charge. 
Several  of  the  special  charges  directed  that 
in  the  event  the  Jury  found  that  plaintiff's 
injuries  were  contributed  to  by  his  negli- 
gence to  find  for  defendant  These  were  in- 
correct because  they  ignored  the  act  provid- 
ing that  the  effect  of  such  contributory  neg- 
ligence is  to  diminish  the  damages  only.  The 
assignment  which  complains  that  the  verdict 
of  the  Jury  is  excessive  must  be  overruled. 
There  is  nothing  in  the  record  to  indicate 
that  the  Jury  found  that  the  plaintiff  was 
contributorily  negligent  or  that  they  dimin- 
ished the  damages  suffered  by  him  by  rea- 
son of  any  such  negligence  on  his  part    The 


evidence,  which  we  will  not  pause  to  set  out 
or  restate,  was  ample,  we  think,  to  Justify 
the  amount  of  the  award.  We  suggest  that 
in  cases  o(  this  kind  it  would  be  the  better 
practice  to  have  the  Jury  make  a  finding  as 
to  whether  they  find  the  plaintiff  guilty  of 
bontrlbntory  negligence,  and,  if  they  do  so 
find,  then  to  find  the  amount  of  the  damages 
he  sustained,  and  also  the  extent  they  dimin- 
ish his  damages  on  account  thereof.  Ther» 
being  no  reversible  error  in  the  record,  th» 
Judgment  of  the  court  below  is  affirmed. 
Affirmed. 


HOUSTON  OIL  CO.  OF  TEXAS  ▼.  JONES 
et  al. 

(Court  of  Civil  Appeals  of  Texas.    Texaritans. 
Nov.   27,  1013.     Rehearing  De- 
nied Dec.  11,   1913.) 

1.  Appeai.   and    Ebbob    (f    499*)— Recobd-' 
Resebvation  of  Gbounds  of  Revikw. 

Assignments  of  error  based  on  the  refusal 
of  the  court  to  give  a  peremptory  instruction 
for  appellant  must  be  overruled  in  the  absence 
of  anything  in  the  record  to  show  that  such  in- 
structiou  was  ever  called  to  the  court's  atten- 
tion or  acted  on  by  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ErfoT,  Cent  Dig.  §{  2295-2298;    Dec.  Dig.  | 

2.  Appeai-  and    Ebbob   (|   1070*)— Rbvibw— 

HaKMXESS  £)BB0B— VeBDICT  and   JUDOICBNT. 

Where  the  petition  alleged  that  a  described 
tract  contained  160  acres,  and  sought  recovery 
of  an  undivided  one-half,  or,  if  it  contained 
more,  an  undivided  one-half  of  160  acres,  that 
the  verdict  and  judgment  awarded  an  undivid- 
ed one-half  of  the  land  as  set  forth  in  the 
petition,  withont  more  definite  description,  was 
not  a  fundamental  error,  since  it  cannot  be 
said  as  a  matter  of  law  that  the  petition  fail- 
ed to  describe  the  160  acres  claimed,  and  the 
verdict  and  judgment  were  in  conformity  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4231-4233;  Dec  Dig.  i 
1070.*] 

3.  Advbbsb  Possession  (J  95*)— tBiAi/— Ad- 
MissiBiuTT  of  Evidence. 

Evidence  of  failure  to  pay  taxes  on  land 
dnring  the  time  it  was  alleged  that  adverse  pos- 
session was  bein^  asserted  was  material  and  ad-  ' 
misaible  as  against  the  claimants   by   adverse 
I>ossession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Si  530-C32;  Dec  Dig.  | 
95.*) 

4.  Appeai.   and    Ebbob   (|   1056*)— Review — 
Habicless  Ebbob— ExcLnsiON  of  Evidence. 

Refusal  Co  admit  evidence  of  failure  to  pay 
taxes  on  land  during  the  time  it  was  claimed 
that  adverse  possession  was  being  asserted  by 
appellees  was  reversible  error  where,  in  view  of 
ah  the  testimony,  the  exclusion  of  such  evi- 
dence is  deemed  to  have  been  injurious  to  ap- 
pellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  $§  4187-4193,  4207;  Dec.  Dig. 
§  1056.*] 

Appeal  from  District  Court  Newton  Coun- 
ty;   W.  B.  Powell,  Judge. 

Action  by  H.  C.  Jones  and  another  against 
the  Houston  Oil  Company  of  Texas.     From 
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a  Jndgment  for  plalntUEs,  defendant  appeals. 
Bereised  and  remanded. 

Hlghtower,  Orgaln  &  Bntler  and  W.  H. 
Davidson,  all  of  Beaumont,  and  H.  O.  Head, 
of  Sherman,  for  appellant.  Jno.  B.  Warren, 
of  Houston,  for  appelleea. 

LETT,  J.  This  was  an  action  of  trespass 
to  ti7  title  brought  by  the  appellees  against 
appellant  to  recover  an  undivided  one-half 
Interest  In  a  tract  of  land  described  by  metes 
and  bounds  in  the  petition.  Appellant  an- 
swered by  denial  and  plea  of  not  guilty.  In 
a  trial  to  a  jury  there  was  a  verdict  and 
Judgment  for  appellees  for  an  undivided  one- 
half  of  100  acres  out  of  the  land  described 
In  the  petition.  There  was  a  trial  agreement 
that  the  title  to  the  land  in  controversy  was 
good  in  the  Houston  Oil  Company  of  Texas, 
and  that  it  has  title  thereto  unless  same 
has  been  divested  out  of  the  said  company 
by  the  adverse  possession  of  those  under  whom 
plaintiffs  claim.  The  verdict  of  the  Jury  wag 
In  favor  of  appellees. 

[I]  The  first  and  second  assignments  are 
presented  together,  and  must  be  overruled. 
The  assignments  are  predicated  on  the  re- 
fusal to  give  a  peremptory  Instruction  for 
appellant  The  record  does  not  show  that 
the  special  charge  of  peremptory  instruction 
was  ever  caUed  to  the  court's  attention  or 
acted  on  by  him. 

[2]  The  third  assignment  is  presented  as  a 
fundamental  error.  The  contention  is  that 
the  verdict  of  the  Jury  awarded  appellees 
an  undivided  one-half  of  160  acres  of  the  land 
4e9cribed  in  plaintiffs'  petition,  and  the  Judg- 
ment describes  the  land  awarded  to  appellees 
merely  as  an  undivided  one-half  Interest  ot 
a  160  acres  of  land  out  of  the  land  described 
in  the  plaintiffs'  petition,  setting  out  the 
metes  and  bounds  of  the  entire  land  as  in 
the  petition.  The  point  made  is  that  there 
was  no  sufficient  and  definite  description  of 
160  acres,  one-half  Interest  In  which  was 
awarded  appellees,  by  which  such  160  acres 
can  be  identified.  It  was  alleged  in  the  peti- 
tion that  the  land  so  described  had  been 
snrveyed  for  appellees  on  several  occasions, 
beginning  in  1872  as  160  acres  of  land,  and 
that  it  contained  160  acres.  Plaintiffs  fur- 
ther alleged  that  they  were  the  owners  of  a 
one-half  undivided  interest  in  the  land  de- 
scribed, and  in  the  alternative  that,  if  it 
should  be  determined  that  it  contained  more 
than  160  acres,  they  recover  their  interest  in 
160  acres  of  the  tract  so  as  to  include  their 
improvements,  and  that  the  excess  be  taken 
off  the  north  side.-  Looking,  therefore,  to  the 
pleading,  we  cannot  say  as  a  matter  ot  law 
that  appellees  failed  to  describe  the  160 
acres  to  which  they  claim  title.  And  the  ver- 
dict and  Judgment  being  in  conformity  to  the 
pleading,  a  fundamental  error  based  on  the 
pleadings  and  Judgment  in  the  record  cannot 
proiwrly  be  said,  we  think,  to  appear. 


The  foorth  assignment  la  based  on  a  bill 
of  exception  to  certain  evidence.  We  think 
there  was  no  error.  Thornton  v.  Brltton,  144 
Pa.  126,  22  AtL  1048 ;  Boyd  v.  Railway  Co., 
101  Tex.  411,  108  S.  W.  813. 

[3,4]  The  seventh  assignment  predicates 
error  upon  the  refusal  to  permit  evidence  of 
the  failure  to  pay  taxes  on  the  land  In  suit 
during  the  time  It  was  claimed  D.  M.  Jones 
was  asserting  adverse  possession.  It  has 
been  ruled  that  such  evidence  was  proper  and 
material.  Harris  v.  Wagnon,  148  8.  W.  606. 
Considering  all  the  testimony  in  this  case,  it 
is  deemed  injurious  to  appellant  to  have  been 
denied  the  evidence  sought,  and  is  reversible 
error. 

The  other  assignments,  except  the  one  In- 
volving the  sufficiency  of  the  facts,  should  be 
overruled.  It  is  not  necessary  to  pass  on 
the  facts,  and  we  do  not  undertake  to  do  so. 

The  Jndgment  Is  reversed,  and  the  cause  re- 
manded for  another  triaL 


MADRID  et  aL  ▼.  STATB. 

(Court;  of  Criminal  Appeals  of  Texas.    Oct.  16, 
19ia     Rehearing  Denied  Dec.  10,  1913.) 

1.  Cbiminal  Law  (|  678*)— iNnioriiENT— Def- 
TEBENT  Offenses. 

Where  the  indictment  and  evidence  wonld 
have  sustained  a  conviction  of  either  assault  to 
murder,  maiming,  or  robbery,  but  the  offenses 
all  arose  out  of  one  transaction,  the  state  was 
required  to  elect  the  offense  for  which  it  would 
seek  a  conviction,  since,  while  defendants  could 
be  convicted  of  any  one,  they  could  not  be  con- 
victed of  more  than  one. 

[SU.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  .Dig.  {g  1580-1583;  Dec.  Dig.  § 
678.*] 

2.  Cbihinai,    Law    (|   1167*)— iNMomEirr— 
Sepakatk  Offenses. 

Where  an  indictment  in  separate  counts 
charged  assault  to  murder,  maiming  by  catting 
off  prosecutor's  ears,  and  robbery,  defendants 
were  not  prejudiced  by  the  fact  that  the  court 
only  submitted  the  charge  of  robbery,  since  the 
state  was  entitled  to  elect  and  ask  a  conviction 
for  the  most  grave  offense,  included  in  the  In- 
dictment which  the  evidence  would  support 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  8101,  8108-3106;  Dec.  Dig. 
i  U47.*] 

8.  Indictment  and  Infobmatzon  (|  171*)— 
Joint  Defendants— Separate  Conviction. 
Where  an  indictment  charged  that  three 
persons  named  did  unlawfully  and  willfully 
make  an  assault  on  prosecutor,  etc.,  all  were 
not  entitled  to  an  acquittal  unless  the  evidence 
showed  that  they  Jointly  committed  the  offense, 
but  one  or  more  could  be  convicted  according 
to  the  proof  of  guilt. 

'  [Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {g  636,  637,  640; 
Dec  Dig.  i  171.*] 

4.  Criminal  Law  (J  111*)— Jubibdiction— Ok- 

ITKNSE  AT  CJOUNTY  BoUNDABT. 

Where  an  offense  was  committed  near  a 
county  line  and  evidences  of  the  crime  were 
discovered  about  50  feet  from  the  line,  defend- 
ants could  l>e  properly  prosecuted  in  either  coun- 
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ty  ander  Code  Cr.  Proc.  1911,  {  238,  proTldlnx 
that  an  offense  committed  on  tiie  bonndary  of 
any  two  counties  may  be  proaecnted  in  either. 
[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  229;   Dec.  Dig.  {  111.*]   . 

6.  CBnnNAi,  Law   d   776*)— iNSTBUcnoNa— 

AUBI. 

Where,  in  a  prosecution  for  robbery,  the 
court  gave  the  orainary  charge  of  alibi  and 
then  gave  a  special  charge  at  defendants'  re- 
quest that  though  the  jury  might  believe  be- 
yond a  reasonable  doubt  that  defendants  were 
present  at  or  near  the  place  where  the  alleged 
assault  was  committed,  yet  if  they  further 
found  that  there  was  any  mistake  as  to  the 
personal  identity  of  defendants  as  being  par- 
ties who  committed  the  offense,  or  if  they  had 
reasonable  doubt  as  to  whether  they  were  the 
parties,  they  should  acquit,  the  defendants' 
identity  as  the  persons  guilty  of  the  offense 
was  sufficiently  submitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  {§  1833-1837;  Dec  Dig.  | 
776.*] 

6.  CnnaNAi.  Law    ({  800*)— Instbtjotions— 

WlIXFUI. 

In  a  prosecution  for  robbery,  it  was  prop- 
er for  the  court  to  define  the  word  "willful" 
and  require  that  the  iury  find  that  the  robbery 
was  unlawful  and  willfully  committed,  though 
the  statute  defining  the  offense  does  not  in 
terms  reqnire  that  the  robbery  be  willfuUy 
done. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1808-1810, 1812;  Dec.  Dig. 
§  800.*] 

7.  CBiviiiAi,  Law  (I  1172*)— iNSTBTJcnONS— 
Pbmtjdiob. 

Accused,  in  a  prosecution  for  robbery,  was 
not  prejudiced  by  an  instruction  that  the  rob- 
bery must  have  been  willfully  committed,  since 
such  requirement  only  imposed  an  additional 
burden  of  proof  on  the  state. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3128,  3154-3157,  8159- 
3163,  3169 ;   Dec.  Dig.  |  1172.*] 

8.  Crimiwai,  Law  ({  1124*)— Motion  fob 
New  Tbial  — Nbwlt  DiscovCbed  Evi- 
dence. 

An  order  denyine  a  motion  for  a  new  trial 
for  newly  discovered  evidence  cannot  be  re- 
viewed on  appeal  where  evidence  submitted  on 
the  motion  is  not  brought  up  by  bill  of  excep- 
tions or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2939,  2946-2948;  Dec.  Dig. 
§  1124.*] 

9.  Cbiminal  Law  (8  958*)  — New  Tbial  — 
Newlt  Discovebed  Evidence. 

An  application  for  a  new  trial  for  newly 
discovered  evidence  was  properly  denied  where 
there  was  no  showing  of  diligence  to  procure 
the  evidence  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2396-2403;  Dec.  Dig.  i 
95&*] 

10.  Criminal  Law  (i  938*)— New  Tbial— 
Newly  Discovebed  Evidence  —  Requi- 
sites. 

Newly  discovered  evidence,  in  order  to  af- 
ford ground  for  a  new  trial,  must  in  fact  be 
newly  discovered  and  such  as  could  not  by  rea- 
sonable diligence  have  been  discovered  in  time 
for  the  trial.  It  must  also  be  probably  true 
and  of  such  a  nature  as  would  probably  pro- 
duce a  different  result 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  2306-2315,  2317 ;  Dec.  Dig. 
S  938.*] 


Appeal  from  District  Gonrt,  Erath  Coun- 
ty;  W.  J.  Oxford,  Judge. 

Moee  Madrid  and  others  were  convicted  of 
robbery,  and  tbey  appeal.    Affirmed. 

G.  Nogent,  of  Matador,  B.  E.  Cook,  of  Ste- 
phenvllle,  and  W.  F.  Ramsey  and  C.  L.  Black, 
botb  of  Austin,  for  appellants.  C.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  On  tbe  4tli  day  of  F^mary, 
1913,  the  appellants  were  Indicted  by  the- 
grand  Jury  of  Erath  county.  The  Indictment 
contains  three  counts;  the  first  charging 
them  with  assault  to  murder  one  J.  D.  Boaae- 
well,  the  second  charging  them  with  maiming 
him  by  cutting  off  his  ears,  and  the  third 
charging  them  with  robbing  the  said  Roase- 
well.  It  may  be  said  the  evidence  offered  in 
behalf  of  the  state  would  support  either  and 
all  the  above  counts.  However,  the  court 
only  submitted  the  third  count  in  the  indict- 
ment, and  appellants  insist  that,  as  the  evi- 
dence, if  It  would  support  the  third  count, 
would  also  support  the  other  two  counts,  the 
court  should  in  bis  charge  have  submitted  all 
three  of  the  counts;  that  if  the  court  had 
done  so  the  Jury  might  have  found  appel- 
lants guilty  of  either  assault  to  murder  or  * 
maiming,  and,  as  the  punishment  for  either 
of  these  two  latter  offenses  Is  less  than  that 
affixed  to  the  offense  of  robbery,  appellants 
were  materially  injured  by  the  court  only 
submitting  the  graver  offense  for  their  con- 
sideration. 

[1]  While  It  Is  true  that  under  the  in- 
dictment in  this  case  and  the  evidence  ad- 
duced thereunder  the  appellants  could  have 
been  convicted  of  either  assault  to  murder, 
maiming,  or  robl>ery,  yet  as  it  was  all  one 
transaction  they  could  not  be  convicted  of  all 
three  offenses,  nor  any  two  or  them,  and  It 
has  always  been  held  that,  when  the  ele- 
ments entering  into  a  transaction  would  con- 
stitute two  or  more  offenses,  the  state  has 
the  right  to  elect  which  one  of  the  offenses 
for  which  it  win  seek  a  conviction. 

[2]  By  the  court  only  submitting  robbery, 
appellants  suffered  no  injury  of  which  they 
will  be  heard  to  complain.  Under  the  charge 
of  the  court,  if  the  jury  had  not  believed,  be- 
yond a  reasonable  doubt,  that  appellants 
were  guilty  of  robbery  as  charged  in  the 
tlflrd  count,  they  would  have  been  compelled 
to  acquit  appellants,  even  though  they  had 
believed  them  guilty  of  either  maiming  or 
assault  to  murder.  This  is  a  matter  of  which 
the  appellants  cannot  be  heard  to  complain, 
as  the  state  has  the  right  to  elect  and  ask 
a  conviction  for  the  most  grave  offense  which 
the  evidence  will  support  Branch,  in  his 
Criminal  Law,  correctly  states  the  rule  to 
be:  "He  (state's  counsel)  may  carve  as  large 
an  offense  out  of  a  single  transaction  as  he 
can,  but  he  must  cut  only  once" — citing  Gris- 
ham  V.  State,  19  Tex.  App.  613;  Paschal  v. 
State,   49  Tex.   Cr.  R.  Ill,  90  S.   W.  878; 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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Taylor  ▼.  State,  60  Tex.  Cr.  B.  288,  98  8.  W. 
S39;  De  Leon  t.  State,  65  Tex.  Cr.  R.  41, 
114  S.  W.  828 ;  Herera  v.  State,  36  Tex.  Cr. 
K.  e07,  34  S.  W.  943. 

[3]  Tbe  tnOictment  <Aarges  that  "Mose 
Madrid.  Tom  Maker,  and  Frank  Ostrowaki 
did  unlawfully  and  willfully  make  an  as- 
sault" Under  this  Indictment  appellants 
contend  that  they  must  Jointly  have  com- 
mitted the  offense,  and,  if  either  one  was 
entitled  to  acquittal,  then  all  should  have 
been  acquitted,  and  the  court  erred  in  not 
so  instructing  the  jury.  This  is  not  the  law, 
for  under  an  Indictment  charging  that  all 
three  persons  committed  the  offense,  in  the 
language  contained  in  this  Indictmoit,  If 
the  evidence  should  show  the  guilt  of  only 
one,  the  Jury  would  be  authorized  to  so  find 
and  acquit  the  other  two,  and  the  court  did 
not  err  in  so  Instructing  the  jury.  Neither 
did  the  court  err  in  instructing  the  Jury 
that,  if  "Mose  Madrid  either  alone,  or  acting 
under  such  circumstances  with  Tom  Maker 
and  Frank  OstrowsM  or  any  otb^  person 
as  to  constitute  him  a  principal,  did  then 
and  there  unlawfully,"  etc.,  commit  the  of- 
fense, he  should  be  convicted,  and  in  thus 
applying  the  law  to  each  of  the  other  two  de- 
fendants. The  case  of  Tooney  v.  State,  6 
Tex.  App.  163,  and  others  dted  by  appellants 
correctly  announce  the  law  to  be  that  it  is 
error  to  submit  to  the  Jury  an  issue  not  pre- 
sented in  the  indictment,  but  such  rule  of 
law  has  no  application  to  this  case.  Tbe 
court  presented  no  issue  not  presented  in 
the  indictment  The  issue  submitted  as  to 
each  of  the  appellants  wais:  Did  he,  acting 
alone  or  acting  in  connection  with  some 
other  person  under  such  circumstances  as  to 
constitute  him  a  principal,  commit  the  of- 
fense of  robbery  as  charged  in  the  indict- 
ment?   If  an  indictment  should  charge  that 

A.  alone  committed  the  offense  of  robbery,  and 
the  evidence  should  conclusively  show  that 

B.  in  fact  committed  the  offense,  yet  it  also 
should  show  that  A.  was  at  the  time  keeping 
watch  and  otherwise  aiding  or  abetting  B.  in 
the  commission  of  the  offense  under  such  cir- 
cumstances as  In  law  would  constitute  him 
a  principal,  the  court  would  be  authorized, 
and  it  would  be  his  duty  to  so  instruct  the 
jury.  Appellants'  able  attorneys  evidently 
had  in  mind  the  rule  that  if  one  is  charged 
with  having  committed  an  offense,  and  the 
evidence  should  develop  that  instead  of  be- 
ing a  principal  offender  he  was  only  an  ac- 
complice, he  could  not  be  convicted  under  the 
indictment  But  such  is  not  the  rule  when 
the  evidence  should  show  that  the  person  on 
trial  did  not  in  fact  strike  the  fatal  blow  in 
a  murder  case,  or,  in  robbery,  take  the  mon- 
ey off  the  person,  if  the  evidence  would  make 
him  a  principal  in  the  commission  of  an  of- 
fense The  contention  of  appellants  "that  a 
charge  is  erroneous  which  warrants  a  Jury 
to  convict  on  proof  of  acts  not  alleged  in  the 
indictment"  is  sound,  but  the  error  fallen 
into  Is  that,  because  tbe  indictment  charges 


that  "Mose  Madrid,  Tom  Maker,  and  Frank 
Ostrowski  did  unlawfully  and  willfully  make 
an  assault"  etc.,  it  is  necessary  that  tbe 
proof  show  that  all  three  Jointly  committed 
the  offense.  The  indictment  charged  each  of 
them  with  the  commission  of  the  offense,  and 
charged  no  Joint  action  on  their  part,  and  ei- 
ther could  be  convicted  if  the  evidence  show- 
ed his  guilt  even  though  it  should  have  been 
developed  that  some  person  not  named  in 
the  indictment  in  fact  took  the  money  from 
Roasewell,  if  it  was  also  shown  that  the 
person  or  persons  named  in  the  indictment 
committed  such  acts  as  constituted  them  a 
principal  under  the  provisions  of  our  CkKte. 

[4]  The  proof  conclusively  shows  that  tbe 
offense  was  committed  In  the  town  of  Thur- 
ber  near  the  line  of  Palo  Pinto  and  Srath 
counties.  Mr.  Roasewell's  ear  was  cut  off, 
his  clothing  and  money  taken  off  him,  and  he 
was  cut  in  several  places.  The  iK>lnt  where 
the  ear  was  found,  parts  of  clothing  and 
blood,  was  about  60  feet  from  the  county 
line  within  Erath  county.  Mr.  Roasewell  did 
not  know  where  the  county  line  was  situate, 
but  he  stated  drcumstances  and  facts  which 
showed  the  occurrence  to  have  taken  place 
near  tbe  conn^  line.  Article  238  of  the  Code 
of  Criminal  Procedure  provides  that  an  of- 
fense committed  on  the  boundary  of  any  two 
counties,  or  within  400  yards  thereof,  may 
be  prosecuted  and  punished  in  either  coun- 
ty. This  article  was  evidently  passed  to 
meet  Just  such  contingencies  as  is  here  pre- 
sented. The  testimony  not  definitely  fixing 
the  place  where  tbe  offense  was  committed 
on  either  side  of  the  county  line,  but  fixing 
it  so  near  as  to  be  certainly  within  400  yards 
of  the  line,  it  was  not  necessary,  nor  would  it 
have  been  proper  for  the  court  to  have  sub- 
mitted that  issue  to  the  Jury.  The  indictment 
was  returned  by  the  grand  Jury  in  Erath  coun- 
ty; the  offense  was  alleged  to  have  been 
committed  In  that  county ;  and  the  evidence 
showing  that  if  it  did  not  actually  occur  in 
that  county,  yet  it  did  occur  within  a  short 
distance  of  the  county  line,  the  court  prop- 
erly refused  the  special  charge  instructing 
the  Jury  that  if  they  did  not  find  that  tbe 
offense  was  committed  In  Erath  county  to- 
acquit 

[6]  Mr.  Roasewell  on  tbe  trial  of  this  case 
positively  identified  appellants  aa  the  persons 
who  assaulted,  maimed,  and  robbed  him.  In 
addition  to  the  plea  of  not  guilty,  appellants 
introduced  evidence  to  show  thdr  where- 
abouts, and  that  they  were  not  and  could  not 
have  been  the  offenders.  The  court  gave  a 
charge  on  alibi,  which  has  been  frequently 
approved  by  this  court  Branch's  Grim.  Law, 
{  3,  and  cases  dted.  In  addition  thereto  the 
court  gave  the  following  spedal  charge  at 
the  request  of  appellants:  "Although  you 
may  believe  beyond  a  reasonable  doubt  that 
defendants  were  present  at  the  place  or  near 
the  place  where  the  alleged  assault  was  com- 
mitted, yet  if  you  further  find  from  the  evi- 
dence, If  any,  that  there  Is  a  mistake  as  to- 


Digitized  by 


Google 


96 


lei  SOUTBTWESTBBN  BEPOBTBB 


(Hex. 


the  peraonal  Identity  of  the  d^endanta  as 
being  the  parties  who  committed  the  offense, 
or  if  yon  have  a  reasonable  donbt  as  to  they 
being  the  parties  who  committed  the  offense, 
taking  into  consideration  all  of  the  facts  and 
drcnmstances  offered  In  evidence  before  yon 
both  by  state  and  defendants,  you  should  ac- 
quit defendants,  and  this  yon  should  do  al- 
though the  offense  was  actually  committed." 
Under  such  circumBtances  it  was  not  neces- 
sary to  give  the  other  special  charges  re- 
quested on  this  Issue. 

[6]  The  indictment  In  this  case  charged 
the  appellants  with  having  willfully  commit- 
ted the  robbery.  The  court  In  his  charge 
defined  the  word  "willful,"  stating:  "The 
word  "willfully,'  as  nsed  in  this  charge,  means 
that  the  act  must  have  been  done  with  evil 
Intent  and  legal  malice  and  without  reason- 
able grounds  for  believing  it  to  have  been 
lawful  and  without  legal  Justiflcation" — and 
then  required  the  Jury  to  find  Hiat  the  rob- 
bery was  unlawful  and  "wiUfnlly"  commit- 
ted. Api>ellant  assigns  this  as  error,  claiming 
that  the  Penal  Code  does  not  require  the  of- 
fense of  robbery  to  be  willfnlly  done.  While 
in  defining  robbery  the  Code  does  not  use 
the  word  "willful,"  yet  the  offense  itself 
Is  composed  of  such  elements  that  the  mean- 
ing of  the  word  la  necessarily  Included 
therein. 

[7]  However,  If  this  were  not  true,  the 
court  In  defining  the  word  "wlUful"  and  re- 
quiring the  Jury  to  find  that  the  act  was  will- 
fully done^  as  legally  defined,  would  have 
been  adding  a  burden  to  the  proof  necessary 
to  be  made  by  the  state,  and  It  would  not 
be  an  error  of  which  appellant  could  com- 
plain. 

The  prosecuting  witness  positively  Identi- 
fied appellants  as  the  persons  who  robbed 
him.  The  Jury  evidently  believed  him,  and 
we,  at  this  distance,  cannot  say  he  Is  un- 
worthy of  belief.  No  evidence  was  admitted 
over  the  objection  of  appellants;  none  that 
they  offered  excluded;  and  under  such  cir- 
cumstances we  feel  Impelled  to  hold  that 
there  is  no  merit  in  that  ground  in  the  mo- 
tion setting  up  the  insufficiency  of  the  testi- 
mony. 

[S]  This  disposes  of  all  the  grounds  In  the 
motion  for  new  trial,  except  the  one  setting 
up  newly  discovered  testimony.  The  state's 
attorney  filed  a  replication  to  this  portion  of 
the  motion  for  new  triaL  Appellants  then 
filed  a  supplemental  plea  In  reply  to  the 
state's  answer,  to  which,  the  district  attor- 


ney also  filed  a  replication.  Nnmerooa  af- 
fidavits are  attached  to  each  of  these  plead- 
ings. The  motion  was  heard  by  the  court, 
and  the  record  discloses  there  was  evidence 
adduced  thereon;  yet  this  evidence  is  not 
presented  to  us  by  bill  of  exceptions  or  other- 
wise, and  under  such  circumstances  we  can 
but  presume  the  district  Judge  was  correct 
in  overruling  the  motion  on  this  ground. 

[9]  But,  was  the  testimony  before  us,  we 
do  not  think  the  ground  In  the  motion  Itself 
discloses  that  diligence  to  secure  the  testi- 
mony before  the  trial  that  the  law  requires 
to  be  used  before  a  new  trial  will  be  grant- 
ed on  the  ground  of  newly  discovered  testi- 
mony. No  motion  for  a  continuance  was  pre* 
sented;  no  application  for  a  postponement 
of  the  case  on  the  ground  that  Insufficient 
time  had  been  granted  in  which  to  get  ready 
for  trial ;  yet  after  conviction  this  is  assign- 
ed as  the  reason  why  the  witnesses  were  not 
produced  at  the  triaL  The  courts  cannot 
thus  be  trifled  with.  If,  In  fact,  new 
testimony  is  discovered  after  conviction 
which  was  unknown  to  the  defendant,  and 
which  could  not  have  been  known  by  the 
use  of  reasonable  diligence,  and  the  tes- 
timony is  of  a  material  nature,  a  new  tri- 
al should  always  be  granted.  But  In  this 
case  a  total  lack  of  diligence  is  wanting,  and 
the  testimony  Is  not  of  that  nature  for 
which  we  would  feel  authorized  to  disturb 
the  verdict  In  subdivisions  3,  4,  6,  6,  and  7 
of  section  1149  of  White's  Annotated  Code 
of  Criminal  Procedure,  the  rules  governing 
the  granting  of  new  trials  on  account  of  al- 
leged newly  discovered  evidence  are  set  fortb 
at  len(^  and  the  authorities  there  dted. 

[10]  The  evidence  must  in  fact  be  newly 
discovered  and  such  as  could  not,  by  a  rea- 
sonable exercise  of  diligence,  have  been  dis- 
covered In  time  for  the  trial ;  and  although 
the  testimony  Is  In  fact  newly  discovered 
evidence,  yet  if  by  the  use  of  diligence  it 
could  have  been  discovered  before  the  trial, 
a  new  trial  will  not  be  granted.  It  must  be 
probably  true  and  of  such  a  nature  that  It 
would  produce  a  different  result  Consid- 
ering the  motion  for  new  trial,  together  with 
the  affidavits  attached,  and  the  contest  filed 
by  the  district  attorney,  and  the  affidavits 
attached  thereto  by  him,  this  ground  of  the 
motion  for  a  new  trial  hardly  comes  up. to 
the  requirements  announced  by  Judge  White 
In  his  annotations  to  oar  Criminal  Proce- 
dure. 

The  Judgment  la  affirmed. 
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Ex  parte  SIHFKINS. 

(Conrt  of  Criminal  Appeals  of  Tezaa.    Not.  19, 
1913.) 

Eabsas  Cobpub  (I  113*)  —  Apfeai.  —  Dis- 

HISSAL. 

Where,  on  a  hearing  upon  habeas  corpus, 
accused  was  remanded  to  the  custody  of  the  sher- 
iff who  was  directed  to  release  him  upon  bond, 
and  aocnsed  appealed,  his  appeal  should  be  dis- 
missed for  want  of  jurisdiction  if  he  afterwards 
sabmitted  to  the  trial  court's  decision  and  enter- 
ed into  bond  porsoant  thereto. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus. Gent.  Dig.  » 102-U5;  Dec.  Dig.  S  113.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty; W.  J.  Mathls,  Judge. 

Habeas  corpus  proceeding  by  E!.  S.  Slibp- 
Uns.  Trom  an  order  remanding  relator  to 
custody,  lie  appeals.    Appeal  dismissed. 

O.  E.  lAne,  Asst  Atty.  Gen.,  for  the  Stata 

DAVIDSON,  J.  Appellant  resorted  to  a 
writ  of  habeas  corpus  to  relieve  himself  from 
an  arrest  based  on  a  complaint  and  informa- 
tion charging  him  with  keeping  a  disorderly 
house.  Upon  a  hearing  he  was  remanded  to 
the  custody  of  the  sheriff,  who  was  Instruct- 
ed to  release  him  upon  his  giving  bond.  Ap- 
pellant gave  notice  of  appeal  from  the  deci- 
sion of  the  court,  and  the  case  was  submitted. 
Since  the  submission  appellant  has  concluded 
to  accept  the  decision  of  the  lower  court  and 
has  entered  Into  bond  In  pursuance  of  that 
conclusion.  This  fact  has  been  made  known 
to  this  court  in  a  satisfactory  way.  TUs 
would  flismlsa  the  appeal  for  want  of  juris- 
diction under  the  circumstances  stated.  This 
has  been  called  to  our  attention  by  the  at- 
torneys on  both  sides  and  the  sheriff  and  ac- 
companying affidavit 

The  appeal  wUl  be  dismissed. 


BBED  V.  STATB. 

(Court  of  Criminal   Appeals   of  Texas.     Nov. 

19,  1913.) 

1.  HOiaCIDK    ({    63*)  —  MANBI.AI7QHTEB  —  AB- 

SENCB  or-  Ikiemt  to  Kjxj>— MurnAL  Cou- 

BAT. 

On  a  trial  for  homicide,  it  appeared  that 
accused  and  deceased  met  accidentally;  that 
there  was  some  feeling  by  accused  towards  de- 
ceased on  account  of  the  killing  of  a  dog; 
that  defendant  had  threatened  to  whip  deceased 
or  the  man  who  killed  the  dog:  that  he  asked 
deceased  if  he  kUled  it,  to  which  deceased  re- 
sponded by  asking  him  what  he  was  going  to 
do  about  it;  that  accused  said  he  could  whip 
whoever  killed  the  dog,  applying  an  insulting 
epithet  to  such  unknown  person;  that  de- 
ceased said  he  would  not  take  that  and  told 
accused  to  get  down  from  his  horse,  which  ac- 
cused^ did ;  that  deceased  struck  accused  with 
a  whip  handle  on  the  head ;  that  accused  drew 
a  knife,  and  in  the  ensuing  fight,  in  which  de- 
ceased obtained  or  attempted  to  obtain  a  rail- 
road fishplate,  accused  stabbed  deceased.  Held, 
that  if  accused  entered  into  the  fight  with  no 
purpose  of  killing  he  could  not  be  guilty,  un- 
der the  circumstances,  of  a  higher  grade  of 
homicide    than    manslaughter,    and    hence    the 


conrt  should  have  aubmitted  manslaughter  from 
the  viewpoint  of  mutual  combat 

[£d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  86,  87 ;  Dec.  Dig.  {  63.*] 

2.  HoMioiDK   (S  86*)  —  Manslauqhtkb— Peo- 

VOKINO  DrFnOTTLTT. 

Though  accused  used  such  insulting  epithet 
to  provoke  a  difficulty,  if  he  intended  to  provoke 
only  an  ordinary  fight,  and  was  forced  to  kill 
under  the  circumstances,  he  was  not  guilty  of 
a  higher  grade  of  homicide  than  manslaughter. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  57 ;  Dec.  Dig.  i  30.*] 

Appeal  from  District  Court,  Eastland  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

John  Reed  was  convicted  of  murder  in 
the  second  degree,  and  he  appeala  Reversed 
and  remanded. 

D.  G.  Hunt  and  J.  R.  Stubblefleld,  both  of 
Eastland,  for  appellant  0.  B.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  A  brief  summary  of  the 
evidence  will  show  the  defendant,  who  Is 
about  20  years  of  age,  killed  Oliver  Brown 
on  the  9th  of  March,  1912.  Brown  was  also 
a  young  man  about  26  or  26  years  of  age. 
Appellant  was  the  owner  of  a  dog  which  was 
killed  in  the  pasture  belonging  to  the  father  of 
deceased.  In  February,  before  the  killing  In 
March,  defendant  and  the  elder  Brown  were 
at  a  country  schoolbouse  one  Sunday.  De- 
fendant made  inquiry  of  the  elder  Brown  as 
to  who  killed  his  dog,  and  made  the  state- 
ment, while  talking  with  him,  that  he  could 
whip  whoever  killed  his  dog,  and  mentioned 
the  name  of  deceased  during  the  conversa- 
tion. The  elder  Brown  denied  killing  the 
dog.  Appellant  said  that  he  or  deceased 
killed  him,  or  must  have  killed  him.  On  the 
9th  of  March  appellant.  In  company  with 
the  two  Campbell  boys,  Fayette  and  David, 
were  en  route  to  the  town  of  Carbon  on 
horseback,  when  they  met  deceased  driving 
a  wagon.  Appellant  asked  Brown  if  hp  bad 
killed  his  dog.  Brown  said,  "What  have  you 
got  to  say  about  it?"  Appellant  said  he 
"could  whip  the  son  of  a  bitch  who  killed 
his  dog."  Brown,  the  deceased,  dropped  his 
Unes  and  told  appellant  to  get  oS  his  horse, 
which  he  did.  As  soon  as  appellant  alighted 
from  his  horse,  deceased  struck  him  on  the 
head  with  a  whip  handle,  and  the  parties  en- 
gaged in  the  fight  in  the  wagon.  During  the 
fight  deceased  had  three  knllfe  wounds  In- 
flicted on  him  by  appellant,  from  which  he 
subsequently  died.  The  parties  separated, 
appellant  going  to  Carbon,  and  deceased 
drove  away.  Deceased  was  met  by  liis  broth- 
er directly,  who  took  charge  of  the  wagon 
and  drove  it  home ;  deceased  dying  about  30 
minutes  after  the  dlfiicnlty  and  before  he 
reached  his  father's  home,  where  he  lived. 
The  conviction  was  for  murder  in  the  second 
degree,  with  a  punishment  of  ten  years  allot- 
ed  to  him  in  the  penitentiary.  The  knife 
used  in  the  difficulty  was  a  pocketknife;  no 
further  description  is  given  of  the  knife.    It 
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Is  also  In  evidence  that,  when  deceased 
struck  appellant  on  the  head  with  the  whip 
handle,  appellant  started  towards  the  wagon, 
or  attempted  to  get  In  the  wagon,  and  de- 
ceased reached  for  and  obtained  a  piece  of 
Iron,  described  as  being  a  fishplate  used  In 
coupling  railroad  rails,  and  wnen  he  obtained 
this  appellant  says  he  stabbed  or  cut  him  with 
his  knife.  There  was  jevldence  pro  and  con 
that  deceased  had  secured  the  piece  of  Iron 
when  cut.  One  of  the  Campbell  boys  testi- 
fied practically  as  did  appellant  in  regard  to 
the  dltUculty.  A  brother  of  deceased  was 
some  250  yards  away,  approaching  the  scene 
of  the  trouble,  at  the  time  it  happened. 

[1, 2]  The  court  gave  a  charge  on  both  de- 
grees of  murder,  manslaughter,  and  self-de- 
fense. The  charge  on  manslaughter  Is  based 
upon  the  grounds:  (1)  An  assault  and  bat- 
tery causing  pain  or  bloodshed ;  (2)  a  serious 
personal  conflict  In  which  great  injury  Is  In- 
flicted by  the  person  killed,  by  means .  of 
violence,  etc.;  (3)  any  condition  or  circum- 
stance which  is  capable  of  creating  and 
does  create  sudden  passion,  whether  accom- 
panied by  bodily  pain  or  not  The  court 
says:  "All  of  the  above  are  deemed  adequate 
causes.  And  where  there  are  several  causes 
to  arouse  passion,  although  no  one  of  them 
alone  might  constitute  adequate  cause.  It 
is  for  you  to  determine,  from  all  the  facts 
and  drcomstances  in  the  case,  whether  or 
not  all  such  causes  combined  might  be  suffi- 
cient to  do  so."  Appellant  requested  an  in- 
struction submitting  substantially  manslaugh- 
ter from  the  viewpoint  of  mutual  combat. 
The  testimony  has  been  sufficiently  stated  in 
this  connection ;  but,  to  restate,  we  find  that 
the  meeting  was  accidental.  It  is  shown 
there  was  some  feeling  by  appellant  towards 
deceased  on  account  of  killing  his  dog,  and  it 
is  shown  he  had  threatened  to  whip  him,  or 
the  man  who  did  kill  the  dog.  The  father 
of  the  deceased,  frhen  asked  by  appellant, 
denied  it.  When  appellant  met  the  deceased,  he 
asked  him  about  it,  and  deceased  said :  "What 
are  you  going  to  do  about  it?"  Appellant 
said  he  could  whip  the  son  of  a  bitch  who 
killed  his  dog.  Deceased  said  he  would  not 
take  that  and  told  appellant  to  get  down  from 
his  horse.  Appellant  accepted,  got  oft  his 
horse,  and  the  fight  began  by  deceased  strik- 
ing appellant  the  first  lick  with  a  whip  han- 
dle on  the  head.  When  deceased  Invited  him 
into  the  difficulty,  appellant  accepted.  This 
raised  the  question  of  imperfect  self-defense 
viewed  from  the  standpoint  of  an  atfray  or 
mutual  fighting.  If  he  entered  into  the  fight 
not  for  the  purpose  of  kilUng,  appellant  could 
not  be  guilty,  under  the  circumstances,  of  a 
higher  grade  of  homicide  than  manslaughter. 
If  it  be  viewed  from  the  standpoint  of  ap- 
pellant provoking  the  difficulty  or  provoking 
deceased  to  extend  him  an  invitation  by  us- 
ing the  expression  "son  of  a  bitch,"  and  if 
that  was  intended  to  provoke  the  difficulty 
and  it  was  of  no  higher  magnitude  than  an 


ordinary  fight,  and  he  was  forced  to  kill 
under  the  circumstances  detailed,  from  bis 
viewpoint  of  it  he  still  would  not  be  guilty 
of  a  higher  grade  of  homldde  than  man- 
slaughter. Deceased  struck  the  first  lick 
with  his  whip  handle.  Appellant  then  got 
out  his  knife.  Under  those  circumstances, 
we  are  of  oidnion  the  court  should  have  given 
the  requested  Instructions.  The  issue  pre- 
sented by  the  charge  requested  was  in  the 
case.  If  the  Jury  had  been  told  what  the 
law  was  under  those  peculiar  circumstances, 
and  viewed  from  that  standpoint,  they  might 
have  convicted  him  of  no  higher  grade  of 
homicide  than  manslaughter.  As  it  is,  they 
gave  lilm  ten  years  for  murder  In  the  second 
degree.  There  is  no  evidence  in  the  record  of 
any  threats  except  a  whipping.  Harris  did 
testify  that  defendant  said  that  he  and  his 
knife  could  whip  the  deceased,  but  his  tes- 
timony was  withdrawn  from  the  Jury,  and  it 
does  not  even  appear  in  the  statement  of 
facts.  It  was  error  on  the  part  of  the  court 
to  refuse  this  requested  instruction.  Carter 
V.  State,  37  Tex.  Cr.  R.  403,  35  S.  W.  378 ; 
Delgado  V.  State,  34  Tex.  Cr.  R.  159,  29  S. 
W.  1070;  Habel  v.  State,  28  Tex.  App.  588, 
13  S.  W.  1001;  Gray  v.  State,  55  Tex.  Cr. 
R.  98,  114  S.  W.  639,  22  L.  R.  A.  (N.  S.)  513 ; 
Branch,  Crlm.  Law,  f  468;  Rose's  Texas 
Notes,  vol.  5,  p.  1157. 

There  are  some  other  matters  arising  witli 
reference  to  Impaneling  the  petit  Jury,  as 
well  as  the  refusal  of  continuance,  which  will 
not  likely  occur  upon  another  trial. 

For  the  errors  indicated,  the  judgment  is 
reversed  and  the  cause  Is  remanded. 


lOVANOVICH   ▼.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Kov.  26, 
1913.) 

Cbiminai.  Law  (8  1009*)  —  Affbai.  —  State- 
loSNT  OF  Facts — Sioninq. 

It  was  not  a  sufficient  excuse  for  appel- 
lant's failure  to  procure  a  statement  of  facts 
that  the  officers  of  the  state  failed  to  agree 
on  or  return  the  proposed  statement  in  time; 
it  being  the  duty  of  defendant's  attorney  under 
such  circumstances  to  present  his  proposed  state- 
ment to  the  judge  and  ask  him  to  approve  the 
same,  or  himself  prepare  and  file  a  statement 
in  the  event  he  does  not  find  the  one  presented 
correct 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2866-2880;  Dec.  Dig.  i 
1099.»] 

Appeal  from  District  Court  Tarrant  Coun- 
ty; R,  H.  Buck,  Judge. 

George  lovanovich  was  convicted  of  theft 
as  bailee,  and  he  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
the  offense  of  theft  by  bailee,  and  his  punish- 
ment assessed  at  four  years'  confinement  In 
the  state  penitentiary. 


■For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Ker-No.  Series  ft  Rep'r  Indexes 
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There  Is  no  statement  of  facts  nor  any 
bills  of  exception  In  the  record,  consequently 
00  question  presented  In  the  motion  for  a 
new  trial  can  be  reviewed  by  us.  The  indict- 
ment diarges  an  offense  under  our  laws,  and 
in  the  absence  of  a  statement  of  facts  we 
mnst  presume  the  conrt  charged  the  law,  and 
all  the  law,  applicable  to  the  evidence  intro- 
dnced. 

Appellant's*  counsel  has  filed  an  affidavit 
stating  that  It  was  through  no  fault  or  negli- 
gence on  the  part  of  appellant  or  his  counsel 
that  he  has  been  deprived  of  a  statement 
of  facts,  and  asks  ttiat  the  case  be  reversed, 
because  he  has  been  deprived  of  a  statement 
of  facts.  Appellant's  counsel  in  the  affidavit 
states  he  prepared  a  statement  of  facts  and 
presented  it  to  the  assistant  county  attorney 
for  examination  and  approval,  but  that  such 
official,  although  frequently  promising  so  to 
do,  never  acted  on  and  never  returned  to 
him  the  statement  of  facts.  If  this  was  all 
the  law  required  him  to  do,  then  he  would 
be  entitled  to  a  reversal.  But  the  law  pro- 
vides that,  before  he  wUl  be  entitled  to 
have  his  case  reversed  because  of  failure  to 
secure  a  statement  of  facts,  he  must,  in  addi- 
tion to  furnishing  the  county  attorney  a  copy, 
when  they  fail  to  or  do  not  agree  upon  the 
statement  of  facts,  then  present  to  the  Judge 
a  copy  of  the  statement  of  facts,  and  ask  the 
trial  Judge  to  prepare  and  file  a  statement,  in 
the  event  he  does  not  find  the  one  presented 
to  blm  to  be  correct  Appellant  at  no  time 
presented  a  statement  of  facts  to  the  trial 
judge,  and  under  such  circumstances  he  is 
not  entitled  to  have  his  case  reversed  on  that 
ground. 

The  Judgment  is  affirmed. 


LABA  v.  STATE. 
(Conrt  of  Criminal  Apoeals  of  Texas.    Mov.  19, 

1.  CanaNAi.   Law   (i  383*)— Bvidknck— Res 

GSSTiB. 

Where  an  officer  claimed  that  he  was  called 
to  a  saloon  and  notified  of  pending  trouble,  and 
that  some  one  had  a  knife;  that  he  discovered 
the  knife  on  accused's  person  and  demanded  it ; 
that  accused  refused  to  surrender  it,  and  a  diffi- 
culty arose,  in  which  he  was  cut  on  the  hand  be- 
fore he  obtained  the  knife:  that  he  then  arrest- 
ed fonr  persons  and  started  oS  with  them,  when 
some  one  called  to  him  to  watch  out,  and  he  was 
then  assaulted  from  the  rear ;  and  that  a  person 
who  came  to  his  rescue  was  killed — he  was 
properly  permitted  to  testify  on  accused's  trial 
for  assault  to  murder  as  to  the  details  of  both 
difficultiM,  the  participants  therein,  the  wounds 
infficted  on  him,  and  that  such  person  who  came 
to  bis  rescue  was  lulled. 

(Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent  Dig.  i  804 ;  Dec.  Dig.  {  363.*] 

2.  Ckixinai-   Law    (J    338*)— BvinERCK— Bxs 
Inter  Auoa  Acta. 

On  a  trial  for  assault  to  murder,  evidence 
that  another  party  had  been  convicted  of  mur- 
dering a  person  who  came  to  the  prosecuting 
witness's  rescue  in  the  difficulty  in  which  the  al- 


leged assault  occurred,  was  improperly  admit- 
ted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  752.  753,  755,  756,  787,  788, 
801,  855 ;   Dec  Dig.  i  338.*] 

3.  Cbiminal    Law    ({   338*)— Evidence— Res 
Inter  Aijos  Acta. 

On  a  trial  for  assault  to  murder,  evidence 
that  other  parties  bad  been  indicted  for  their 
participation  in  the  difficulty  in  which  the  al- 
leged assault  occurred,  and  such  indictments 
themselves,  were  improperly  admitted. 

[Ed.  Note.— For  other  cases,  gee  Criminal 
Law,  Cent  Dig.  |i  752,  753,  755,  756,  787,  788, 
801,  855;   Dec  Dig.  S  338.*] 

4.  Criminal   Law   (J   338*)— Evidence— Res 
Inter  Auos  Acta. 

On  a  trial  for  assault  to  murder,  it  was  er- 
ror to  admit  evidence  that  other  parties  indict- 
ed for  their  participation  in. the  same  difficulty 
had  forfeited  their  bonds,  fled,  and  were  refugees 
from  justice,  where  accused  had  not  attempted 
to  flee,  and  was  not  shown  to  be  responsible  for 
the  acts  of  such  other  parties  subsequent  to  the 
difficulty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  752.  753,  755,  756,  787,  788, 
801,  856;  Dec  Dig.  $  338.*] 

6.  HoinciDE  (S  349*)— ReversaI/— New  Tbiai. 

—Scope  of  Inquiry. 

Where  a  conviction  for  aggravated  assault 
under  an  indictment  for  assault  to  murder  is  re- 
versed, assault  to  murder  should  not  be  submit- 
ted on  the  new  trial. 

[Ed.  Note.— For  otber  cases,  see  Homicide, 
Cent  Dig.  f  726;  Dec.  Dig.  f  349.*] 

Appeal  from  District  Court,  Wilson  Coun- 
ty;  F.  O.  Chambliss,  Judge. 

Florenda  Lara  was  convicted  of  aggravat- 
ed assault  and  he  appeals.  Reversed  and  re- 
manded. 

J.  E.  Canfleld,  of  Floresvllle,  for  appellant 
O.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  Indicted  for 
making  an  assault  on  J.  L.  Allen  with  intent 
to  murder  him,  he  was  convicted  of  aggravat- 
ed assault,  and  his  punishment  assessed  at 
one  year's  confinement  In  Jail  and  a  fine  of 
$300. 

[1]  Mr.  Allen  was  an  officer,  and  he  testi- 
fied: That  he  was  called  to  a  saloon  at  Poth 
and  notified  of  pending  trouble,  and  that  some 
one  bad  a  knife.  He  searched  several  and 
failed  to  find  any  weapon.  He  says  that  ap- 
pellant then  approached,  and  Invited  him  to 
take  a  drink,  leaning  up  against  him.  He  de- 
clined the  drink,  but  felt  a  knife  on  appel- 
lant's person,  and  demanded  It  Appellant 
refused  to  surrender  It  and  a  difficulty  arose 
In  which  he  was  cut  on  the  band  before  he 
succeeded  In  getting  the  knife.  He  then  ar- 
rested four  Mexicans,  and  started  off  with 
them,  and  while  at  the  back  of  the  saloon, 
some  one  holloed  to  him  to  "Watch  out" 
when  he  was  assaulted  from  the  rear.  He 
pulled  his  pistol,  but  that  In  the  meife  It 
was  taken  from  blm,  and  he  was  struck  over 
the  head  with  It  Also  some  one  struck  his 
right  arm  and  broke  It  That  one  Ludwig 
came  to  his  rescue  and  was  killed. 


*For  othsr  cases  sse  win*  topic  and  uctlon  NUMBER  In  Dec.  Dls.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  IndazM 
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Appellant  testified  he  bad  no  knife  on  bis 
person,  but  that  Allen  came  to  him  and  some 
fire  of  his  friends,  who  were  getting  in  the 
wagon  to  go  home,  and  Invited  them  to  take 
a  drink;  that  three  of  them  did  go  in  and 
take  a  glass  of  beer  with  Mr.  Allen,  and 
while  they  were  drinking  Chaverrea  passed 
by  and  stuck  a  knife  In  the  waistband  of  his 
pants;  that  Mr.  Allen  at  once  grabbed  the 
knife,  and  some  one  stmck  him  from  behind, 
and  that  be  knew  no  more.  It  was  permissi- 
ble for  Mr.  Allen  to  testify  as  to  all  the  de- 
tails of  the  difficulty,  or  two  difficulties,  and 
as  to  who  were  participants  therein,  as  to 
the  wounds  inflicted  on  ilm,  and  that  Joe 
Ludwlg  was  killed  in  the  difficulty — that  is, 
detail  the  entire  transaction  as  it  occurred 
from  his  viewpoint — and  the  bills  of  excep- 
tion as  to  this  testimony  present  no  error. 

[2,  3]  But  It  was  not  permissible  for  Mr. 
Allen  to  testify  that  Arraudo  had  been  Indict- 
ed by  the  grand  Jury,  tried,  convicted  of  the 
murder  of  Mr.  Ludwlg,  and  sentenced  to  the 
I>enltenfJary.  Nor  was  it  i)erml8slble  for  Mr. 
Allen  to  testify  that  the  grand  Jury  had  in- 
vestigated this  difficulty  and  returned  bills 
of  Indictment  against  Elberto  Chaverrea, 
Reyes  Flores,  Gregoria  Cortenas,  and  others, 
charging  them  with  assault  to  murder  on  him 
for  their  participation  In  tills  difficulty,  and 
the  court  should  not  have  admitted  this  tes- 
timony. 

The  court  was  also  in  error  in  permitting 
the  bills  of  Indictment  against  these  others 
to  be  introduced  In  evidence.  This  was  but 
getting  before  the  trial  Jury  the  fact  that  the 
grand  Jury  had  accepted  the  state's  theory  of 
the  case,  and  indicted  all  those  whom  Mr. 
AUen  said  had  been  participants  In  the  af- 
fray, and  they  could  have  been  introduced 
for  no  purpose,  except  to  support  and  bolster 
up  the  state's  theory.  This  investigation  of 
the  grand  Jury  and  return  of  the  indictments 
were  certainly  after  the  difficulty,  would  shed 
no  light  on  the  difficulty,  and  were  getting 
before  the  jury  the  optaion  of  the  grand 
Jury  as  to  the  merits  of  the  disputed  issues. 
The  grand  Jury  may  not  have  been  informed 
as  to  the  defendant's  theory  of  the  case ;  the 
evidence  of  the  witnesses  who  tended  to  sup- 
port his  defense  may  not  have  been  before 
the  grand  Jury.  Often  this  is  the  case,  and 
it  was  highly  Improper  to  have  permitted 
these  Indictments  against  others  to  be  In- 
troduced in  evidence.  They  were  not  wit- 
nesses, and  as  it  appears  by  these  indict- 
ments, they  could  not  have  been  witnesses  for 
the  defendant,  and  the  state  tendered  none  of 
them  as  witnesses.  We  have  treated  these 
bills  Jolntiy,  and  this  relates  to  all  the  in- 
dictments Introduced,  and  on  another  trial 
the  objection  to  their  introduction  In  evidence 
should  be  sustained. 

[4]  By  another  bill  It  Is  shown  that  Mr. 
Wright  was  permitted  to  testify:  "I  am 
acquainted  with  Gregorlo  Cortenas,  and  know 


that  he  was  indicted  by  the  grand  Jnry  of  the 
December  term  of  the  district  court,  1911,  In 
connection  with  an  assault  to  murder  J.  L. 
Allen.  I  had  him  under  arrest,  but  he  gave 
bond  and  has  not  been  under  process  to  this 
court,  nor  has  he  been  since  the  indictment 
was  returned.  I  have  a  capias  for  his  ar- 
rest, and  have  made  diligent  search  for  him, 
and  have  sent  circulars  all  over  the  south- 
west part  of  the  state.  I  do  nok  know  where 
he  is.  I  do  not  know  Jilberto  Chaverrea, 
but  I  have  had  a  capias  as  an  officer  for  him 
since  the  grand  Jury  of  December,  1911,  bat 
have  no  idea  where  he  is.  He  has  not  been 
In  court  in  Wilson  county  to  my  knowledge.*' 
These  were  two  of  the  men  shown  to  have 
been  indicted  as  participating  in  the  assault 
on  Mr.  Allen,  and  the  fact  that  they  fled, 
had  forfeited  their  bonds — were  refugees 
from  Justice — was  not  legitimate  evidence 
against  this  defendant  It  was  not  sought  to 
J>e  shown  he  had  anything  to  do  with  their 
flight,  and  he  could,  in  no  sense,  be  held 
responsible  for  any  of  their  acts  after  the 
difficulty  was  over.  He,  at  least,  had  not 
fled,  nor  made  any  attempt  to  do  so,  but  was 
In  court  contending  he  had  made  an  assault 
of  no  character,  but  Instead,  that  be  had 
been  assaulted  and  seriously  wounded.  While 
testimony  as  to  what  took  place  during  the 
difflculty,  the  acts  ahd  conduct  of  each  par- 
ticipant, was  admissible  In  evidence,  yet  the 
subsequent  acts  of  any  of  the  others,  in  which 
be  did  not  participate,  were  not  admissible 
against  him,  and  the  court  erred  In  not  ex- 
cluding all  such  testimony. 

There  are  other  bills  In  the  record  present- 
ing similar  matters,  but  what  has  been  said 
should  make  it  clear  what  testimony  is  ad- 
missible and  what  should  be  excluded,  with- 
out taking  up  each  bUl  and  discussing  it  As 
before  stated,  the  fact  that  Mr.  Allen  was 
called  to  the  saloon,  that  he  searched  for  a 
knife,  and  the  acts  and  conduct  of  each  and 
every  one  of  the  alleged  participants  in  the 
difficulty  until  it  was  over,  under  this  rec- 
ord, were  properly  admitted  in  evidence. 
But  nothing  subsequent  thereto  should  have 
been  admitted.  It  was  error  to  show  that 
Arrando  had  been  tried  and  convicted;  It 
was  error  to  show  that  others  had  been 
indicted  for  assault  to  murder;  it  was  error 
to  show  that  some  of  them  bad  fled ;  it  was 
error  to  show  that  others  had  forfeited  their 
bonds — ^In  fact  all  these  matters  that  took 
place  after  the  difficulty  was  over  will  be 
excluded  on  another  trlaL 

[5]  We  need  not  discuss  the  alleged  errors 
In  the  charge  on  assault  to  murder,  as  that 
grade  of  offense  will  not  be  presented  on 
another  trial ;  having  been  convicted  of  ag- 
gravated assault  only,  on  another  trial  that 
issue  should  alone  be  presented.  Besides,  the 
entire  charge  is  copied  in  one  bill,  and  the 
assignments  of  errors  in  it  are  too  general 
to  bring  anything  before  us  for  review. 

Reversed  and  remanded. 
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CHHISTIAN  *.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Not.  S, 

1013.     Rehearing  Denied  Dec  3,  1013.) 

1.  CaiULSAjj  LA.W  ({  366*)  —  Etidkrck  —  Res 
Gesta. 

A  witness  who  was  half  a  mile  from  the 
place  of  the  shooting,  bnt  who  immediately  ran 
there  npon  hearing  it,  when  decedent,  who  was 
lying  on  the  ground  and  snSering  intensely, 
Tolontarily  told  him  the  circumstances  of  the 
shooting  and  described  the  assailants,  conld 
testify  as  res  gesta  as  to  what  decedent  told 
him  about  the  shooting. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  H  806,  811,  814,  810,  820; 
Dec.  Dig.  I  366.*] 

2.  Homicide  ({  203*)— Dnna  Declarations. 

Where,  when  decedent  was  helped  into  the 
ambulance  after  being  shot,  witness  handed  de- 
cedent his  pistol,  when  decedent  told  him  to 
take  the  gun  because  decedent  would  never  have 
any  more  use  for  it,  it  sufficiently  appeared 
that  decedent  was  conscious  of  approaching 
death  without  hope  of  recovery,  witinin  Code 
Or.  Proc.  1911,  art.  808,  so  as  to  make  such 
declaration  admissible  as  dying  declarations. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  430-137 ;    DecTDig.  t  203.*] 

8.  WlTRESBES    (I  268*)— Cboss-Examination. 
Great  latitude  is  permitted  in  cross-exam- 
ining witnesses. 

[E^  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  931-048,  959;   Dec.  Dig.  {  268.*] 

4.  CKnaRAX.    Law    (I    1170%*)  —  Appeal — 
Habuless  Ebbob— Qitestion. 

There  was  no  reversible  error  in  the  asking 
of  questions,  by  the  prosecuting  attorney  for 
impeachment  purposes,  as  to  whether  a  certain 
witness  was  not  forgetful  and  as  to  whether 
■he  had  not  told  stories,  where  such  questions 
were  not  answered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3129-8135;  Dec.  Dig.  I 
1170%.*] 

5.  Cbhohai,  Law  ({  60S*)— Tzsmcoirr  or  Ac- 

COipi.ICBS. 

ITnder  the  substantially  direct  provisions 
of  Code  Cr.  Proc.  1911,  art  791,  one  who  was 
also  under  separate  indictment  for  killing  dece- 
dent was  properly  excluded  from  testifying  in 
a  prosecution  of  accused  for  the  same  offense. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CentDig.  {§  1099-1123;  DecDig.  S  508.*] 

6.  Cbiuinal  Law  (J  770*)- Iwstbuctiohs. 

Instructions  in  a  criminal  law  case  must 
submit  every  phase  of  the  case  suggested  by  the 
evidence  and  every  legitimate  inference  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1806;    Dec.  Dig.  ^  770.*] 

7.  Criminal  Law  (t  770*)—Tbial— Issues. 

In  submitting  toe  issues  to  the  jury,  the 
court  is  not  limited  by  the  evidence  of  accused 
for  himself,  but  should  submit  every  question 
suggested  by  the  evidence,  whether  offered  by 
the  state  or  accused,  or  both. 

[Ei.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1806;    Dec.  Dig.  t  770.*] 

8.  Cbiminal   Law    (t   770*)— Instbuctions— 
Odxfobmitt  to  Issues. 

The  court  should  instruct  on  the  law  ap- 
plicable to  every  theory  of  guilt  or  defense, 
within  the  scope  of  the  indictment,  which  the 
evidence  tends  to  establish. 

[Ed.  Note. — For  other  cases,  see  Crimmal 
Law,  Cent  Dig.  {  1806;    Dec.  Dig.  f  770.*] 


9.  HomciDB  (SS  800,  801,  800*)  —  Instruc- 
tions—Issues. 

If  the  trial  court  has  a  reasonable  doubt 
as  to  the  necessity  of  a  charge  on  manslaughter, 
self-defense,  or  defense  of  another,  he  should 
resolve  such  doubt  in  favor  of  accused  and 
charge  thereon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  11  614,  616-620,  622-630,  633,  649, 
650,  652^855;    Dec.  Dig.  U  300,  301,  309.*] 

10.  Cbiional  Law  ({  822*)— Instructions— 
Construction. 

A  charge  in  a  criminal  law  case  should  be 
construed  as  a  whole  and  not  by  separate  para- 
graphs. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1990,  1991,  1994,  1995, 
8168;    Dec  Dig.  1822.*] 

11.  Cbiminal  Law  ({  805*)— Instructions. 
The  charge  in  a  homicide  case  cannot  and 

should  not  all  be  given  in  a  single  paragraph. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Lawj  Cent  Dig.  {|  1958,  1989;    Dec  Dig.  { 

12.  Criminal  Law  (H  820,  U44*)— Instruc- 
tions—Construction. 

The  instructions  must  be  given  a  reasona- 
ble construction,  and  the  jury  must  be  deemed 
to  have  placed  such  a  construction  upon  it. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ||  1988.  2736-2764.  2766-2771,  2774- 
2781,  2001,  3016-3037;  Dec  Dig.  i§  820, 1144.*] 

18.  Criminal  Law  (I  1186*)  —  Appeal  — 
Harmless  Ebbob  —  unnecebsabt  Instruc- 
tion. 

Under  Acts  26th  Leg.  c  21,  amending  Code 
Cr.  Proc.  1895,  art  723,  prohibiting  reversal 
because  of  error  of  commission  or  omission  in 
the  charge,  unless  the  whole  record  shows  that 
it  was  calculated  to  prejudice  accused's  rights, 
a  judgment  of  conviction  should  not  ordinarily 
be  reversed  for  unnecessary  instructions  in  fa- 
vor of  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  3215-3210,  3221,  3230; 
Dec  Dig.  {  1186.*] 

14.  Homicide  (|  340*)  —  Appeal  —  Harmless 
Error— Impboper  Submission  of  Issues. 

EJren  if  the  evidence,  which  showed  that 
decedent  who  was  a  deputy,  hid  behind  a  gate 
post  and  stepped  out  and  presented  a  gun  at 
accused  and  others  as  the^  were  carrying  away 
stolen  property,  did  not  raise  the  issues  of  man- 
slaughter, self-defense,  or  defense  of  another, 
any  error  in  submitting  such  issues  was  not 
prejudicial  to  accused,  though  his  only  defense 
was  alibi. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  Jt  716-717,  720;  Dec  Dig.  i  340.*] 

15.  Criminal  Law  ({  702*)— Instbuctions— 
Principals. 

Accused  cannot  claim,  in  a  prosecution  for 
homicide  claimed  to  have  been  committed  while 
accused  and  others  were  carrying  away  bur- 
glarized goods,  that  an  instruction  upon  the 
law  of  principles  was  harmful  to  him,  though 
abstractly  correct,  on  the  ground  that  his 
intention  may  have  been  only  to  burglarize  the 
car  and  steal  the  goods  without  Intent  to  kill 
any  person,  where  the  instructions  required  a 
finding  that  accused  himself  fired  the  fatal 
shot. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1818-1820;  Dec.  Dig.  { 
702.*] 

16.  Homicide  (|  18*)— First  Deoreb  Murder 
—  Perpetration  op  Burglary  —  Comple- 
tion OP  Offense — "In  the  Perpetration." 

Where  accused  and  others  were  engaged  in 
hauling  away  the  goods  stolen  from  a  burglar- 
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ized  car,  when  accnsed  shot  an  officer  who  was 
attempbng  to  arrest  them,  accused  was  then 
"in  the  perpetration"  of  the  burglary,  within 
Pen.  Code  1911,  art  1141,  making  aU  murder 
committed  "in  the  periietration"  of  burglary 
first  degree  mnrder ;  the  offense  of  burglary  not 
then  having  been  completed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  it  24-31 ;   Dec  Big.  ^  18.*] 

17.  Crimikal  Law  ({g  741,  742,  1159*)— Ap- 

PRAI<— JUBT    FiNDINaS— CoNCLUSrVENESS. 

The  credibility  of  the  witnesses  and  the 
weight  of  their  testimony  is  for  the  jury  in  the 
trial  court  and  not  for  the  Court  of  Criminal 
Appeals  to  determine. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1098,  1138,  1221,  1705, 
1713,  1716,  1717,  1719-1721,  1727,  1728,  3074- 
3083;    Dec  Dig.  H  741,  742,  1159.»] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Ed  Christian  was  convicted  of  first  degree 
murder,  and  appeals.    Affirmed. 

F.  M.  Ball  and  George,  Hancock  &  Hard- 
wicke,  all  of  Dallas,  for  appellant  C  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  The  appeUant  was 
convicted  of  murder  in  the  first  degree  and 
the  death  penalty  assessed. 

We  think  it  unnecessary  to  give  any  detail 
statement  of  the  evidence  by  the  several 
witnesses  but  will  give  a  summary  of  It  as 
a  whole.  It  clearly  authorized  the  jury  to 
believe  and  find  that  in  daytime  in  the  even- 
ing of  September  9,  1910,  four  negroes,  to 
wit,  appellant,  Ed  Christian,  Ed  Long, 
George  Williams,  and  Willie  Wyatt,  by  mu- 
tual consent,  met  at  the  house  of  Ed  Long, 
in  the  dty  of  Dallas,  Tex.,  and  entered  Into 
a  plot  and  conspiracy  to  that  night  rob  or 
burglarize  a  Texas  &  Pacific  box  car  while 
being  pulled  Into  the  city  of  Dallas;  that 
Wyatt  lived  about  one  mile,  or  some  dis- 
tance, from  Ed  Long's,  and  that  they  all  sent 
said  Wyatt  to  his  (Wyatt's)  house  to  get  his 
six-shooter  and  to  swap  It  with  one  Lee 
Jeffries  for  a  Winchester;  that  appellant 
said  be  wanted  to  trade  the  pistol  for  a  rifle 
for  long-range  shooting;  that  Wyatt  went 
home,  got  liis  pistol,  and  went  by  to  see 
Jeffries  to  make  the  said  exchange  but,  not 
finding  Jeffries,  did  not  make  the  exchange 
but  took  the  pistol  back  to  Ed  Long's  where 
the  others  were  awaiting  his  return;  that, 
when  he  returned  to  Iiong's,  two  ofiScers  in 
plain  clothes  were  there  and,  seeing  he  had 
something  under  his  coat,  inquired  what  it 
was,  and  he  told  them  it  was  his  six-shooter. 
They  thereupon  arrested  him  for  carrying 
the  pistol,  and  soon  afterwards  placed  him 
in  Jail  and  k^t  him  until  some  time  the 
next  day;  that  the  said  four  persons  and 
no  others  entered  into  said  plot  and  con- 
spiracy; that  that  night,  about  or  after  mid- 
night, said  conspirators,  other  than  Wyatt 
did  bo&Td  a  Texas  8c  Pacific  freight  train 
pulling  into  Dallas  and  at  or  near  the  Fair 
Grounds  burglarized  one  of  the  box  cars  and  | 


threw  out  therefrom,  on  the  right  of  way, 
two  lK)xes  of  goods;  that  Ed  Long  at  once 
hired  and  procured  a  one-horse  wagon  and 
a  small  gray  mule  with  small  feet  return- 
ed to  the  place  where  they  bad  tlirown  out 
said  goods,  the  other  two  there  awaiting  Ids 
return,  and  as  soon  as  he  did  so  loaded  the 
said  goods  into  the  wagon  and  started  off 
therewith  down  the  right  of  way;  that  Henry 
Bennett,  the  deceased,  was  a  deputy  sheriff 
whose  duties  were  to  look  after  offenses  of 
burglarizing  and  stealing  goods  from  railroad 
cars  in  said  city;  that  immediately,  or  soon 
after  this  burglary,  he  was  informed  thereof 
and  immediately  went  to  investigate  it  and 
if  possible  apprehend  the  criminals  and  ar- 
rest them  and  prevent  tlielr  getting  away 
with  said  goods;  tliat  when  he  got  near 
where  the  goods  were  thrown  out  he  saw 
tliree  persons  loading  said  boxes  In  a  wagon 
and  then  come  down  the  right  of  way  from 
where  they  had  just  loaded  them,  one  of 
them  in  the  wagon  driving,  the  other  two 
walking;  that  he  secreted  himself  behind  a 
gate  post  where,  it  seema,  the  parties  were 
to  come  off  of  the  right  of  way  and  leave 
tile  railroad,  and  tliat  when  they  got  very 
close  to  him  he  drew  his  pistol,  presented 
it  at  them,  and  commanded  them  to  halt  or 
hold  up;  that  then  appellant,  who  was  one  of 
tlie  two  on  the  ground,  immediately  stepped 
from  behind  the  mule  and  fatally  shot  the 
deceased,  he  dying  the  next  day  or  the  day 
following ;  that  these  three  conspirators  then 
made  their  escape  with  the  goods  and  went 
to  the  residence  that  night  of  Lena  Tenni- 
son  with  said  goods  in  said  wagon  drawn  by 
said  mule,  and  appellant  awoke  him  from 
his  bed  and  endeavored  to  get  him  to  let 
them  leave  these  goods  secreted  at  his  house, 
but  he  declined,  and  they  then  left,  sold  the 
goods,  returned  the  mule  and  wagon  to  the 
place  and  person  from  whom  they  had  hired 
them,  paid  for  the  hire,  and  the  next  day 
divided  with  said  Wyatt  (who  that  day  had 
been  released  from  Jail)  the  proceeds  of  the 
sale,  paying  him  $50  as  his  portion  thereof. 
The  evidence  tends  to  show  that  appellant 
then  left  Dallas  and  succeeded  in  keeping 
his  whereabouts  unknown  to  the  officers  and 
evaded  arrest  until  some  year  or  two  later 
when  he  was  found  and  arrested  in  Lime- 
stone county,  Tex. 

Appellant  objected  to  the  testimony  of  E. 
R.  Meeks  as  to  what  the  deceased  said  to 
him  as  to  who  shot  him  or  the  facts  or  cir- 
cumstances surrounding  the  shooting,  because 
his  testimony  did  not  show  that  at  the  time 
deceased  made  said  declarations  to  the  wit- 
ness he  was  conscious  of  approaching  death 
and  believed  there  was  no  hope  of  recovery. 
The  court  admitted  the  testimony,  holding 
that  it  was  admissible  as  a  dying  declaration 
and  also  as  res  gesbe.  It  was  not  objected  to 
because  it  was  not  res  gestte.  If  it  was  ad- 
missible as  res  gestse,  the  court's  ruling  was 
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correct,  even  tbongh  It  might  not  bare  been 
admissible  as  a  dying  declaration. 

[t]  It  Is  shown  by  the  bill  that  the  witness 
Ueeks  was  about  a  half  mile  from  where  the 
shooting  occarred  and  heard  It;  that  he  Im- 
mediately ran  there,  found  deceased  shot 
and  lying  upon  the  ground  at  the  place  where 
the  shooting  occurred  and  at  once  voluntarily 
told  the  witness  the  drcnmstances  of  his 
being  shot  and  described  the  person  who  shot 
him  and  one  of  the  others,  the  wagon  and 
the  mule  drawing  It.  Deceased  was  suffer- 
taig  Intensely  from  the  shot  We  are  well 
satisfied  that  the  evidence  was  clearly  ad- 
missible as  res  gestse.  Balner  t.  State,  148 
S.  W.  73a 

[2]  The  testimony  of  this  witness  further 
shows  that,  at  the  time  when  they  helped 
the  deceased  in  the  ambulance,  he  took  de- 
ceased's head  In  his  lap  and  handed  him  his 
pistol;  that  the  deceased  replied  to  him: 
'Take  the  gun  and  take  care  of  It.  I  will 
never  have  any  more  use  for  It"  To  take 
the  testimony  of  this  witness  alone,  shown 
by  the  bill,  we  tUnk  It  shows  satisfactorily 
that  at  the  time  of  making  said  declaration 
be  was  conscious  of  approaching  death  and 
believed  there  was  no  hope  of  recovery,  sub- 
stantially in  compliance  with  the  statute  on 
thU  subject  Article  808,  C.  G.  P.  This 
was  the  only  ground  upon  which  the  testi- 
mony was  objected  to.  All  the  other  requi- 
sites of  the  statute  are  shown  to  have  been 
complied  with.  Miller  v.  State,  27  Tex.  App. 
63, 10  S.  W.  44S.  It  is  shown  that  his  wound 
was  necessarily  a  fatal  one. 

Lena  (Eugene)  Tennlson  was  an  Important 
witness  for  the  state  and  gave  material  testi- 
mony against  appellant  The  defendant,  on 
cross-examination  of  him  for  the  purpose  of 
impeaching  him  by  Ada  Tennlson,  asked  him 
if  he  did  not  make  certain  statements  to  her 
which  would  be  contradictory  if  not  the  re- 
verse of  what  he  testified  on  the  trial.  He 
denied  making  any  such  statements  to  her. 
Appellant  placed  her  on  the  stand,  and  she 
testified  that  Lena  Tennlson  did  make  the 
statements  to  her  which  he  had  denied.  The 
state  subjected  her  to  a  severe  cross-exam- 
ination, whereby  her  reputation  for  truth 
and  veracity  was  placed  in  Issue  before  the 
iary.  What  this  examination  was  is  In  no 
way  disclosed  by  the  bill.  Thereupon,  for 
the  purpose  of  sustaining  her  general  repu- 
tation for  truth  and  veracity,  appellant  in- 
troduced Mrs.  Tabler,  who  showed  that  she 
had  lived  in  Longvlew  many  years  where 
Ada  Tennlson  lived  and  that  Ada  had  worked 
for  her  many  years,  and  that  she  knew  Ada's 
general  reputation  for  truth  and  veracity  at 
Longvlew  and  It  was  good.  On  cross-exam- 
ination of  Mrs.  Tabler  by  the  state,  it  was 
shown  by  Mrs.  Tabler  that  Ada  had  been 
operated  on  about  a  year  before  this  trial 
and  slncp  then  she  had  been  in  a  feeble 
condition;  and  the  state  then  asked  her  if 
Ada  Tennlson  was  not  forgetful  since  said 


operation.  Upon  objection  by  the  appelant 
this  question  was  ex(duded  from  the  Jury 
and  was  not  answered.  Upon  the  state  then 
asking  some  other  questions  and  establishing 
that  Mrs.  Tabler  had  seen  Ada  Tennlson 
every  ^y  for  the  past  year,  except  about  one 
month,  and  that  she  had  worked  for  her 
constantly,  the  state's  attorney  repeated  the 
question,  "You  state  she  is  forgetful?"  The 
appellant  again  objected  to  this  question; 
and,  while  the  bill  states  the  court  overruled 
the  objection,  it  also  shows  that  no  answer 
whatever  was  had  from  the  witness.  Then, 
the  state  proceeding  with  Its  cross-examina- 
tion of  Mrs.  Tabler,  she  testified  that  Ada 
Tennison's  reputation  for  truthfulness  had 
changed  within  the  last  12  months  and  that 
she  was  not  as  truthful  as  before  then.  Then 
asked,  "She  told  you  stories?"  Appellant 
objected  to  this  question,  and  the  court  sus- 
tained his  objection,  and  no  answer  thereto 
was  had. 

[3, 4]  Great  latitude  Is  always  permitted 
in  the  cross-examination  of  a  witness.  It 
seems  this  bill  merely  complained  of  the 
said  certain  questions  which  were  asked  by 
the  state's  attorney  but  not  answered.  The 
bill  In  no  way  shows  any  reversible  error. 
Sweeney  v.  State,  146  8.  W.  885,  886,  and 
cases  dted. 

[S]  The  only  other  bill  appellant  has  Is 
he  complains  that  the  court  would  not  permit 
him  to  introduce  Ed  Long  and  have  him 
testify.  Said  Long  was  then  also  under  in- 
dictment in  the  lower  court  for  the  killing 
of  deceased,  as  well  as  this  appellant  though 
under  a  separate  indictment  The  court,  of 
course,  committed  no  error  In  refusing  to 
permit  Ed  Long  to  testify.  The  statute  it- 
self makes  him  incompetent  Article  791, 
G.  G.  P.  Appellant  urges  many  objections 
to  the  court's  charge.  Before  discussing 
these  objections,  we  will  state  some  of  the 
well-established  rules  pertaining  to  the  giv- 
ing of  charges  and  how  the  court's  charge 
shall  be  construed.   These  are: 

[t]  (1)  The  charge  must  submit  to  the 
Jury  every  phase  of  the  case  made  by  the 
evidence  and  every  legitimate  deduction  to 
be  drawn  therefrom. 

(2)  The  charge  should  be  framed  with  ref- 
erence to  the  whole  evidence  adduced  on  the 
briaL 

[7]  (3)  The  court  Is  not  limited  or  restrict- 
ed by  the  testimony  of  appellant  In  his 
own  I>ehalf  as  to  the  issues  to  be  submitted 
but,  notwithstanding  his  testimony,  should 
submit  each  and  every  phase  of  the  case 
suggested  by  the  evidence,  whether  the  the- 
ory be  presented  by  the  evidence  of  the 
state  or  defense,  or  both. 

[I]  (4)  The  charge  should  Instruct  the 
Jury  as  to  the  law  applicable  to  every  theory 
within  the  scope  of  the  indictment  which 
the  evidence  tends  to  establish,  whether 
favorable  to  the  state  or  defendant 

[9]  (6)  If  the  testimony  creates  a  reason- 
able doubt  in  the  mind  of  the  trial  Judge  as 
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to  tlie  necessity  of  &  diarge  on  manslaugh- 
ter and  self-defense,  or  defense  of  another. 
In  a  murder  trial,  the  doubt  should  be  re- 
solved in  favor  of  the  accused  and  such 
charge  given,  in  which  event,  if  he  gives 
such  charge  or  charges,  no  reversible  error 
Is  caused  thereby. 

[10,11]  (6)  In  determining  the  sufficiency 
of  a  charge,  it  must  be  construed  as  a  whole 
and  not  by  isolated  extracts,  excerpts,  or  par- 
agraphs. It  must  be  treated  as  an  entirety, 
and  regard  must  be  had  to  the  connection 
and  interdependence  of  its  several  parts. 
A  charge  in  a  murder  case  should  not  and 
cannot  properly  all  be  given  in  one  paragraph 
as  a  whole.  It  should  necessarily  be  given 
in  separate  and  distinct  paragraphs. 

[12]  (7)  The  charge  and  the  language 
thereof  must  have  a  reasonable  and  not  a 
strained  and  nnreasonable  construction,  and 
the  Jury  must  be  considered  to  be  reasonably 
intelligent  and  capable  men,  sufficiently  so 
to  put  such  reasonable  construction  on  the 
charge,  and  not  a  strained  and  unreasonable 
constniction  thereon. 

[13]  (8)  By  the  act  of  March  12,  1897, 
amending  article  748  (723),  C.  a  P.,  the  Leg- 
islature expressly  prohibited  this  court  from 
reversing  a  case  because  of  an  error  of  ei- 
ther commission  or  omission  in  the  charge^ 
unless  such  error,  from  the  whole  record, 
was  calculated  to  prejudice  the  rights  of  the 
defendant  Even  before  then,  but  especially 
ever  since  that  act,  no  conviction  should 
necessarily  and  must  not  ordinarily  be  re- 
versed for  unnecessary  instructions  in  fa- 
vor of  the  accused.  (We  are  not  considering 
the  amendment  of  article  743  under  the  Acts 
of  1913,  p.  278.) 

Bearing  these  rules  in  mind,  we  will  now 
state  the  court's  charge  and  appellant's  ob- 
jections thereto.  The  court  gave  a  full,  fair, 
and  complete  charge  on  murder  in  the  first 
and  second  degrees,  as  in  ordinary  murder 
trials.  As  we  understand,  appellant  has 
made  no  objection  to  either  of  these  charges, 
as  within  themselves  wrong.  The  court  also 
charged  on  manslaughter,  self-defense,  and 
defense  of  another,  and  gave  a  complete  and 
perfect  charge  on  alibi.  Also  a  charge  on 
principals,  reasonable  doubt,  and  the  reason- 
able doubt  between  the  different  degrees  of 
murder  and  manslaughter. 

One  of  appellant's  objections  is  to  the  en- 
tire charge  of  the  court,  considered  as  a 
whole,  claiming  that  it  is  on  the  weight  of 
the  evidence  and  misled  and  confused  the 
Jury  in  that,  as  liis  sole  defense  was  alibi, 
it  impressed  the  Jury  with  the  belief  that 
the  trial  court  did  not  believe  his  defense 
but  believed  thathe  was  present  and  partici- 
pated in  the  homicide.  We  have  carefully, 
again  and  again,  read  and  studied  the  court's 
charge,  in  view  of  this  objection  and  of  the 
rules  above  announced  regulating  what 
charges  shall  be  given,  how  given  and  con- 
strued, and,  in  our  opinion,  this  objection 
is  wholly  without  foundation.    Unquestiona- 


bly the  evidence  imperatively  nqulred  ihe 
court  to  submit  mnrder  in  the  first  degree, 
even  if  it  should  be  conceded  that  appellant's 
sole  defense  was  alibi.  By  doing  so  the 
court,  as  it  should,  required  the  Jury  to  be- 
lieve every  essential  fact  to  establish  first 
degree  murder  beyond  a  reasonable  doubt, 
and  in  no  way,  as  we  see  it,  did  the  court 
express  or  intimate,  and  by  no  reasonable 
construction  of  the  l&nguage  of  the  charge 
can  it,  by  implication,  be  construed,  that  the 
court  expressed  any  opinion  whatever  on 
the  weight  of  the  testimony  or  in  derogation 
of  appellant's  claimed  alibi.  The  same  may 
be  said,  and  is  true,  of  tlie  submission  oi 
every  other  question  submitted  to  the  Jury 
for  a  finding.  As  we  see  it,  the  court  ex- 
pressed, neither  directly  nor  by  implication, 
any  opinion  to  the  Jury  as  to  his  belief  or 
disbelief  affecting  appellant's  claimed  de- 
fense of  alibL  We  can  hardly  see,  and  ap- 
pellant has  not  pointed  out,  bow  the  court 
could  or  should  have  charged  otherwise  if  it 
was  necessary  or  proper  to  submit  the  sev- 
eral matters  to  the  Jury  for  a  finding. 

[14]  Again,  the  appellant  complains  that 
the  court  erred  in  charging  on  manslaugh- 
ter and  self-defense  and  defense  of  another, 
claiming  that  because  his  only  defense  was 
alibi,  by  submitting  charges  on  these  sub- 
jects to  the  Jury  for  a  finding,  the  court 
improperly  led  the  Jury  to  believe  that  be 
was  present  and  participated  in  the  killing 
and  not  to  believe  his  special  defense,  and 
also  claiming  that  there  was  no  evidence 
in  the  record  raising  or  tending  to  raise 
these  several  issues,  and  that  it  put  him  in 
the  position  of  relying  on  inconsistent,  con- 
flicting, and  antagonistic  defenses,  and  that 
the  gl%ing  of  these  charges,  therefore,  must 
necessarily  result  in  a  reversal. 

Appellant  contends  that  the  evidence  in 
this  case  established  that  he  was  guilty  of 
murder  In  the  first  degree  or  not  guilty  at  all. 
He  concedes  in  his  brief  that  ordinarily  a 
charge  favorable  to  defendant  would  be  no 
ground  for  a  reversal,  but  claims  that,  be- 
cause, as  contended  for  by  him,  his  sole  de- 
fense was  alibi,  the  submission  of  such  charg- 
es when  the  evidence  did  not  call  therefor 
necessarily  resulted  in  Injury  to  him. 

In  Jones  v.  State,  63  Tex.  Cr.  R.  413,  141 
S.  W.  964,  we  correctly  said:  "Prior  to  the' 
enactment  of  article  743  (723).  Code  Crimi- 
nal Procedure,  in  construing  that  article,  as 
it  had  theretofore  been,  in  connection  with 
article  735  (715),  this  court  had  reversed 
cases  where  mere  technical  errors  of  com- 
mission or  omission  had  been  in  the  charge 
of  the  court  The  Legislature,  in  amend- 
ing article  743  (723),  as  it  was  amended  by 
the  act  of  March  12,  1897,  expressly  enacted 
that  the  Judgment  shall  not  be  reversed,  un- 
less the  error  appearing  from  the  record  was 
calculated  to  prejudice  the  rights  of  the  de- 
fendant whereas,  before  then,  said  article, 
as  it  stood,  seemed  and  was  construed  to 
require  a  reversal  whether  such  error  was 
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calculated  to  Injure  or  sot  Even  before  this 
article  was  amended,  the  Supreme  Court  In 
Wrii^t  ▼.  States  41  Tex.  216,  held  that  a 
Judgment  of  conviction  would  not  be  revers- 
ed for  improper  instmctiona  given  in  favor 
of  the  defendant ;  and  cases  prior  to  Green 
V.  State,  32  Tex.  Cr.  R.  298  [22  S.  W.  1094], 
which  held  that  where  erroneous  charges 
were  given.  If  excepted  to,  even  though  such 
injury  inured  to  the  benefit  of  the  accused, 
requited  a  reversal,  were  expressly  overruled 
by  this  court  In  Briscoe  v.  State,  87  Tex. 
Cr.  R.  464  [36  S.  V^.  281],  on  a  trial  for 
murder,  where  the  evidence  established  mur- 
der In  the  first  degree,  it  was  held  that  de- 
fendant could  not  be  heard  to  complain  that 
the  court  gave  him  a  charge  upon  murder  In 
the  second  degree.  Also  In  Gonzales  v.  State, 
35  Tex.  Cr.  R.  33  [29  S.  W.  1091,  30  S.  W. 
224],  this  court  held  that  a  defendant  who 
had  been  convicted  of  manslaughter  could 
not  claim  any  possible  Injury  from  a  charge 
on  mutual  combat,  even  when  such  charge 
was  not  required  by  the  evidence  and  that 
a  charge  upon  Imperfect  self-defense,  though 
not  called  for  by  the  evidence,  could  do  no 
possible  harm  to  appellant  where  there  was 
no  self-defense  in  the  case.  It  has  also  been 
held  in  many  cases  by  this  court  that  even 
though  a  specific  portion  of  the  charge  of 
the  court  may  be  erroneous,  when  it  is  more 
favorable  to  the  accused  than  he  was  entitled 
to  upon  the  particular  questions,  he  had  no 
ground  to  complain.  Wllklns  v.  State,  36 
Tex.  Cr.  B.  525  [34  S.  W.  627]  ;  Scruggs  v. 
State.  35  Tex.  Cr.  R.  622  [34  S.  W.  951]  ; 
Delgado  v.  State,  34  Tex.  Or.  B.  167  [29  S. 
W.  1070] ;  EngUsh  v.  State,  34  Tex.  Cr.  B. 
190  [30  S.  W.  233]  ;  Daud  v.  State,  34  Tex. 
Cr.  R.  460  [31  S.  W.  376]  ;  Logglns  v.  State, 
32  Tex.  Cr.  R.  364  [24  S.  W.  612] ;  Ltijano  v. 
State,  32  Tex.  Cr.  R.  414  [24  S.  W.  97] ; 
Boren  v.  State,  32  Tex.  Cr.  R.  637  [25  S. 
W.  775] ;  Green  v.  State,  32  Tex.  Cr.  R.  298 
[22  S.  W.  1094];  Kelley  v.  State,  31  Tex. 
Cr.  R.  216  [20  S.  W.  357] ;  Sutton  v.  State, 
31  Tex.  Cr.  R.  207  [20  S.  W.  664] ;  Massey 
V.  State,  31  Tex.  Cr.  R.  371  [20  S.  W.  768] ; 
Wolffortb  T.  States  81  Tex.  Cr.  R.  387  [20 
S.  W.  741] ;  Gonzales  v.  State,  81  Tex.  Cr. 
R.  608  [21  S.  W.  253]  ;  Weathersby  v.  State, 
29  Tex.  App.  278  [15  S.  W.  823] ;  Sorrell 
V.  State,  29  Tex.  App.  321  [16  S.  W.  816]  ; 
Hawthorne  v.  State,  28  Tex.  App.  212  [12 
S.  W.  603]  ;  Walker  v.  State,  28  Tex.  App. 
503  [13  S.  W.  860] ;  McClea viand  v.  State, 
24  Tex.  App.  202  [5  S.  W.  664] ;  CarUsle  v. 
State,  37  Tex.  Cr.  R.  108  [38  S.  W.  991]." 

Of  coarse  there  might  be  a  case,  when 
appellant's  defense  was  alibi,  where  the 
court's  charge  was  so  worded  as  objections 
like  those  of  appellant  in  this  case  might  be 
well  founded.  This  case,  however,  and  the 
diarges  of  the  court  do  not  present  the  ques- 
tions in  such  a  way  as  to  be  subject  to  this 
objection,  even  if  It  should  be  conceded  that 
the  evidence  did  not  raise  the  qurations  of 


manslaughter,  self-defense,  and  defense  of 
another. 

For  the  sake  of  discussing  the  question 
further,  however,  suppose  that  It  be  con- 
ceded that  the  evidence  did  not  so  raise  man- 
slatighter,  self-defense,  and  defense  of  an- 
other as  to  call  for  a  submission  of  them  or 
any  of  them  to  the  Jury  for  a  finding,  yet 
how  is  It  possible  that  the  appellant  was  in- 
jured or  could  have  been  injured  thereby? 
Without  doubt,  by  submitting  manslaughter 
the  court  gave  the  jury  an  opportunity  to 
find  him  guilty  of  manslaughter  only  and  not 
murder  In  the  first  degree,  and  so  by  sub- 
mitting self-defense  and  defense  of  another 
the  court  clearly  gave  the  jury  the  authority 
to  find  him  not  guilty  at  all ;  and  as  we  see 
It,  considered  as  a  whole,  the  submission  of 
these  questions  to  the  jury  by  the  court  were 
each  and  all  favorable  to  appellant  and  In 
his  behalf  and  could  not  and  did  not  prej- 
udice him  in  the  least  Again,  we  cannot 
say  that  the  evidence  may  not  have  been 
sufficient  to  raise  each  of  these  questions  In 
appellant's  favor.  If  so,  under  the  above 
weU-establlshed  rules  there  was  no  error  In 
submitting  them  which  could  or  should  re- 
quire a  reversal  of  this  case. 

Take  for  instance  the  question  of  man- 
slaughter. Under  one  theory  and  phase  of 
the  evidence  It  might  well  be  contended  that 
It  tends  to  show  that  the  attempted  arrest  of 
appellant  and  his  confederates  by  the  de- 
ceased at  the  time  deceased  was  killed  was 
not  a  legal  arrest  or  attempt  to  arrest  The 
officer  Bennett,  it  was  shown,  secreted  him- 
self from  appellant  and  his  confederates  by 
getting  behind  a  post  as  they  were  coming 
toward  him,  and  when  they  got  within  a 
short  distance  of  him  he  suddenly  emerged 
from  behind  the  post  presented  his  drawn 
pistol  suddenly,  and  demanded  that  the  par- 
ties halt  or  hold  up;  thab  he  did  not  then 
disclose  to  appellant  and  his  associates  that 
he  was  an  officer  or  was  attempting  to  make 
a  legal  arrest  of  them.  M:r.  Branch,  in  his 
work  on  Criminal  Law,  In  one  paragraph  of 
section  437,  says:  "If  attempted  arrest  Is 
illegal,  defendant  has  the  same  right  to  re- 
sist as  if  the  officer  was  merely  a  private 
dtlzen.  Lynch  v.  State,  41  Tex.  Cr.  R.  510 
[57  S.  W.  1130];  Miers  v.  State,  84  Tex.  Cr. 
B.  161  [20  S.  W.  1074,  53  Am.  St  Rep.  705]; 
Earles  v.  State,  94  S.  W.  466."  In  another 
paragraph,  under  the  same  section,  he  says: 
"The  law  sete  such  a  high  value  upon  the 
liberty  of  a  citizen  that  an  attempt  to  arrest 
him  unlawfully  is  esteemed  a  great  provoca- 
tion and,  if  It  produces  such  passion  as  ren- 
ders him  Incapable  of  cool  reflection,  may  re- 
duce the  homicide  to  manslaughter.  Ex 
parte  Sherwood,  29  Tex.  App.  335  [15  S.  W. 
812];  Dyson  v.  State,  14  Tex.  App.  461; 
Miller  V.  State,  31  Tex.  Cr.  R.  639  [21  S.  W. 
925,  37  Am.  St  Rep.  836];  Meuly  v.  State,  26 
Tex.  App.  274  [9  S.  W.  563,  8  Am.  St  Rep. 
477];  Mooney  v.  State,  65  S.  W.  927;  Earles 
V.  State,  supra;  IJedbetter  v.  State,  23  Tex. 
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App.  268  [6  S.  W.  226];  Peter  v.  State,  23 
Tex.  App.  687  [5  S.  W.  228];  Goodman  v. 
State,  4  Tex.  App.  352;  Johnson  t.  State,  6 
Tex.  App.  47;  Ross  t.  State,  10  Tex.  App. 
464  [38  Am.  Rep.  643];  Jones  t.  State,  26 
Tex.  App.  12  [»  S.  W.  63,  8  Am.  St  Rep.  464]; 
Miandlne  t.  State,  37  Tex.  Cr.  R.  16  [38  8.  W. 
619];  Alford  v.  State,  8  Tex.  App.  666; 
Hardin  v.  State,  40  Tex.  Cr.  R.  220  [49  S.  W. 
607];  Lynch  v.  State,  supra;  Cortez  v. 
State,  44  Tex.  Cr.  R.  182  [69  S.  W.  636]; 
Scott  V.  State,  49  Tex.  Cr.  R.  389  [93  S.  W. 
112]."  Again,  In  another  subdlTlsion  under 
said  section,  he  says:  "Whether  arrest 
was  legal  or  not,  the  power  to  arrest  may  be 
exercised  in  such  a  wanton  and  menacing 
manner  as  to  threaten  the  accused  with  loss 
of  life  or  serious  bodily  Injury.  In  such  a 
case,  though  attempted  arrest  was  lawful,  the 
ktUlng  would  be  Justifiable.  Jones  v.  State, 
28  Tex.  App.  12  [9  S.  W.  63,  8  Am.  St  Rep. 
454];  Ex  parte  Sherwood,  29  Tex.  App.  336 
[16  S.  W.  812];  Alford  t.  State,  8  Tex.  App. 
668.  Or,  if  attack  was  of  a  milder  character, 
manslaughter  would  be  presented  from  such 
character  of  arrest.  Vann  v.  State,  45  Tex. 
Cr.  R.  443  [77  S.  W.  813,  108  Am.  St  Rep. 
961] ;  James  v.  State,  44  Tex.  314." 

The  court  in  charging  on  manslaughter, 
after  giving  the  proper  and  necessary  defini- 
tion thereof,  strictly  in  accordance  with  the 
statute  on  the  subject,  and  defining  sudden 
passion  as  defined  by  the  statute  and  ade- 
quate cause,  as  so  defined,  also  charged: 
"You  are  further  Instructed  that  if  an  officer 
or  other  person  attempte  to  seize  or  arrest 
an  offender  or  supposed  offender  and  uses 
more  force  than  is  necessary  for  such  pur- 
pose, or  uses  unreasonable  means  to  secyre 
the  arrest  or  detention  of  such  offender,  this 
would  be  deemed  in  law  an  adequate  cause; 
and  you  are  further  instructed  that  any  fact 
or  circumstance,  or  set  of  facts  or  circum- 
stances, such  as  would  commonly  produce  a 
degree  of  anger,  rage,  resentment,  or  terror 
in  a  person  of  ordinary  temper  sufficient  to 
render  a  man  incapable  of  cool  reflection, 
would  be  deemed  in  law  adequate  cause." 
Then  further  told  the  Jury  that  in  order  to 
reduce  voluntary  homicide  to  manslaughter 
it  was  necessary  that  adequate  cause  existed 
to  produce  the  state  of  mind  referred  to 
sufficient  to  render  it  incapable  of  cool  reflec- 
tion, and  also  that  such  state  of  mind  did 
actually  exist  at  th«  time.  Then  further, 
properly  following  the  statute,  told  them  that 
it  was  their  duty,  in  determining  the  ade- 
quacy of  the  provocation  and  the  state  of  de- 
fendant's mind  at  the  time,  to  consider  all  the 
facte  and  circumstances  In  evidence.  Then 
correctly  submitted  to  the  Jury  whether  or 
not  appellant  was  guilty  of  manslaughter 
and  required  the  Jury  to  believe  beyond  a  rea- 
sonable doubt  everything  that  was  necessary 
to  do  so  and,  if  so,  to  flnd  him  guilty  of 
manslaughter. 

In  charging  on  self-defense  and  defense  of 
another,  the  court  correctly  laid  down  the 


principles  of  law  on  that  subject  and,  among 
other  things,  told  the  Jury,  in  substance  and 
effect,  that  a  person  had  the  right  to  seize 
personal  property  which  had  been  stolen  and 
take  charge  of  the  supposed  offender  when 
making  off  with  such  goods  and  take  him  be- 
fore a  magistrate  for  examination ;  and  8U<di 
person  may  use  all  reasonable  m'eans  to  so 
secure  the  selzore  of  the  property  and  the 
detention  of  the  supposed  offender,  but  tliat 
no  greater  force  was  permitted  than  neces- 
sary for  that  purpose,  and,  if  greater  force 
than  necessary  was  used  by  deceased  in  the 
attempted  seizure  of  the  property  or  arrest 
or  detention  of  the  parties,  the  same  was  il- 
legal, and  the  defendant  or  any  of  said  par- 
ties bad  the  legal  right  to  resist  it  and  If 
necessary,  or  apparently  necessary  in  their 
defense,  to  kill  Bennett  while  engaged  In 
such  unlawful  arrest,  and  that  what  he  had 
a  right  to  do  for  himself  he  had  the  right  to 
do  for  his  companions.  Then  submitted  self- 
defense  and  defense  of  another  on  these  lines 
and  told  the  Jury,  if  appellant  shot  the  de- 
ceased under  any  such  circumstances,  to  flnd 
him  not  guilty. 

Doubtless  the  learned  trial  Judge,  in  prop- 
erly gruardlng  appellant's  rlghte,  reasonably 
concluded  that  the  whole  evidence  in  the  case 
raised  and  tended  to  raise  the  questions  of 
manslaughter,  self-defense,  and  defense  of 
another  In  appellant's  favor  and,  in  order  to 
gaurd  all  of  his  rlghte  and  that  he  might  have 
the  benefit  thereof,  submitted  these  questions 
to  the  Jury  for  a  finding.  We  think  the  court 
did  right  In  submitting  these  questions,  or  at 
least  that  his  doing  so,  under  the  circum- 
stances and  the  law,  presente  no  reversible 
error. 

[IS]  The  court  also  charged  the  law  of 
principals.  As  we  understand,  appellant  con- 
cedes that  the  charge  abstractly  is  a  correct 
one  and  does  not  contend  that  as  an  abstract 
question  It  is  Incorrect  But  he  does  contend 
that  to  give  the  charge  at  all  was  Inappli- 
cable and  hurtful  in  that  it  would  make  him 
liable  for  the  act  of  one  of  his  co-consplra- 
tors,  which  ^as  not  contemplated  by  him  or 
intended  by  him.  In  other  words,  as  an  il- 
lustration, that  it  may  have  been  his  inten- 
tion only  to  burglarize  the  car  and  steal 
the  goods  and  not  to  kill  any  person  or  offi- 
cer in  the  consummation  thereof,  and  that 
one  or  the  other  of  his  associates  went  out- 
side of  and  beyond  that  purpose  and  tor 
some  intent  of  their  own,  unknown  and  not 
participated  in  by  him,  intentionally  killed 
the  officer.  It  is  unnecessary  to  enter  Into  an 
extended  discussion  of  this  question.  We 
think  It  altogether  proper  and  pertinent  tliat 
the  court  should  have  charged  the  general 
principles  of  the  principals  in  this  case.  It 
was  necessary  to  do  so  in  order  that  the  Jury 
might  thoroughly  understand  and  compre- 
hend the  questions  necessary  for  them  to 
consider  and  decide.  Appellant's  contention 
cannot  be  maintained,  because  the  court,  in 
every  instance  where  it  submitted  the  kiil- 
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Ing  of  the  deceased,  expressly  required  the 
Jory  to  find  that  appellant  himself,  and  not 
any  of  his  confederates,  fired  the  shot  and 
did  the  killing.  The  charge  not  only  required 
thla  expressly  as  an  affirmattve  fact  but  also 
distinctly  and  clearly  told  the  Jury  that: 
"If  you  find  and  believe  from  the  evidence 
that  some  party  or  parties  shot  and  killed  the 
deceased  at  the  time  and  place  charged  In  the 
indictment,  but  you  have  a  reasonable  doubt 
as  to  whether  it  was  this  defendant  who 
did  80,  you  wUl  acquit  him."  Again:  "Or 
if  yon  believe  from  the  evidence  that  Liena 
Tennlson  was  present  with  parties  other  than 
tliis  defendant  and  that  the  said  Lena  Tennl- 
son shot  and  killed  the  deceased,  you  will 
acquit  the  defendant;  and.  If  you  have  a 
reasonable  doubt  as  to  whether  or  not  this 
Is  true,  you  will  give  the  benefit  of  such  rea- 
sonable doubt  to  the  defendant,  and  acquit 
him."  And  still  again  in  submitting  alibi 
he  charged:  "If  the  evidence  raises  in  your 
minds  a  reasonable  doubt  as  to  the  presence 
of  the  defendant  at  the  place  where  the  of- 
fense was  committed  at  the  time  of  the  com- 
mission thereof,  you  will  find  him  not  guilty." 
So  that  In  no  contingency  is  the  charge  of 
the  court  on  this  subject  erroneous  as  con- 
tended. 

[IS]  The  law,  at  the  time  this  ofFense  was 
committed  and  the  case  tried,  by  article  1141, 
P.  C,  was:  "All  murder  committed  by  poison, 
starving,  torture,  or  with  express  malice, 
or  committed  in  the  perpetration,  or  in  the 
attempt  at  the  prepetration,  of  arson,  rape, 
i«bbery  or  burglary,  is  murder  in  the  first 
degree."  The  court,  in  accordance  with  the 
evidence  and  this  statute,  in  substance  and 
effect  defined  to  the  Jury  burglary  and  theft 
in  connection  therewith  and  gave  an  appro- 
priate charge  that  If  appellant  and  his  co- 
conspirators had  the  agreement  or  under- 
standing that  they  would  arm  themselves 
with  a  pistol  or  other  deadly  weapon  and 
shoot  or  kill  any  person  or  persons  who  op- 
posed them  in  the  execution  of  their  said 
design  to  commit  burglary  and  theft  and 
carrying  away  of  the  property  acquired 
thereby,  and  that  these  persons  were  present 
at  the  time  the  deceased  attempted  to  arrest 
them  and  prevent  their  carrying  away  the 
stolen  property,  and  appellant  thereupon  shot 
and  killed  the  deceased  unlawfully  and  with 
his  express  malice  aforethought,  his  offense 
would  be  murder  in  the  first  degree.  Appel- 
lant contends  that  this  was  inapplicable  be- 
cause the  burglary  and  theft  had  been  com- 
pleted and  that  they  were  not  engaged  in 
the  perpetration  thereof  at  the  time  of  the 
killing.  In  our  opinion  bis  contention  is 
entirely  too  restrictive.  The  evidence  in 
effect  shows  that  the  appellant  and  his  co- 
conspirators entered  into  a  conspiracy  to  do, 
and  they  were  doing,  everything  that  the 


charge  submitted  on  this  subject,  and  that, 
whUe  the  car  had  been  broken  oi>en  and  the 
goods  thrown  out,  the  appellant  bad  not  com- 
pleted these  offenses  in  contemplation  of  this 
statute,  because  they  were  still  engaged  In 
the  same  and  were  then  and  there,  as  a  part 
of  the  acts  themselves,  attempting  to  take 
away  the  stolen  goods.  In  other  words,  they 
were  In  such  Juxtaposition  to  the  burglary 
and  theft  as  that  their  acts  at  the  time 
should  and  would  be  considered  as  in  per- 
petration of  the  burglary  and  theft  We 
think  no  error  is  pointed  out  by  appellant  on 
this  ground.  No  charge  on  circumstantial 
evidence  was  called  for,  and  none  should 
have  been  given. 

The  court  gave  a  complete  and  admirable 
charge  on  the  subject  of  an  accomplice's  tes- 
timony and  in  addition  gave  the  only  charge 
on  the  subject  which  was  requested  by  ap- 
pellant Among  other  things  he  charged  that 
said  Wyatt  was  an  accomplice,  and  correctly 
submitted  to  the  Jury  for  a  finding  whether 
or  not  Lena  Tennlson  and  John  Hawkins 
were  accomplices,  and,  if  the  Jury  found  that 
these  latter  two  were  accomplices,  gave  a 
correct  charge  as  to  their  corroboration  and 
the  corroboration  of  each  of  them,  as  well 
as  of  the  said  Wyatt  We  are  Inclined  to 
think  that  the  evidence  as  a  whole  shows 
that  Hawkins  nor  Tennlson  were  not  ac- 
complices, but,  if  so,  that  not  only  they,  but 
also  said  Wyatt  were  amply  and  suttlciently 
corroborated  under  the  law  and  the  charge 
of  the  court  There  were  contradictions  on 
some  material  points  in  the  evldenca  There 
was  also  impeaching  testimony  and  support- 
ing testimony  as  to  some  of  the  witnesses. 

[17]  The  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  their  testimony  was 
for  the  Jury,  not  for  this  court.  Host  of  the 
material  facts  were  unquestionably  estab- 
lished without  much  contradiction  or,  per- 
haps in  some  Instances,  none.  If  physical 
facts  and  human  testimony  are  to  be  credited, 
then  clearly  the  evidence  in  this  case  was 
sufficient  to  cause  the  Jury  to  believe  beyond 
a  reasonable  doubt  that  appellant  not  only 
entered  into  the  conspiracy  to  rob  the  car, 
steal  the  goods  and  carry  them  off,  and  kill 
whoever  attempted  to  prevent  this,  or  arrest 
him,  but  that  he  only,  and  not  eltiber  o£  his 
co-consplrators,  with  his  malice  aforethought 
shot  and  killed  the  deceased.  The  Jury,  who  ' 
were  wholly  disinterested,  impartial,  and 
fair,  have  so  found  upon  their  solemn  oaths. 
The  learned  trial  Judge,  who  heard  all  the 
testimony,  by  his  action  in  overruling  the 
motion  for  new  trial  has  sanctioned  the  ver- 
dict of  the  Jury  and  agrees  with  them  in 
their  finding. 

There  being  no  reversible  error,  this  court 
has  no  other  alternative  than  to  affirm 
this  Jcdgment,  which  will  be  accordingly  or- 
dered. 
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TEEVINO  ▼.  BTATD. 

(Court  of  Grimiiial  Appeals  of  Texaa.    Not.  19, 
1913.) 

1.  HouiciDB  ({  309*)— Adequate  Oausx. 

It  was  not  error  in  a  homicide  case  to  refnae 
to  submit  in  the  charge  on  manslaughter  the  in- 
sulting language  by  decedent,  which  consisted  in 
calling  accused  a  son  of  a  whore  and  disgraced. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dfg.  H  649,  650,  652-665;  Dec.  Dig.  | 
30tt.»] 

2.  HoMiciDB     (I    301*)  —  Isstnis  —  Seut-Dk- 

FBNSE. 

Where  the  only  question  of  self-defense  rais- 
ed by  the  evidence  in  a  homicide  case  was  that 
accused  was  defending  himself  against  apparent 
danger,  in  that  he  thought  decedent  had  drawn 
a  pistol,  and  also  that  he  was  defending  another 
who  was  attacked  by  decedent,  it  was  error  to 
instruct  that  homicide  was  justifiable  when  com- 
mitted in  protecting  another  against  other  un- 
lawful attacks  besides  one  with  intent  to  murder 
or  intlict  serious  bodily  injury,  and  in  such  case 
all  other  means  must  be  first  resorted  to,  to  pre- 
vent injury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  624.  633;   Dec  Dig.  {  SOL*] 

3.  HoiaciDB  (S  301*)— Seu-Defersb— Ibsttes. 

Where  there  was  evidence  in  a  homicide 
case  that  accused  did  the  cutting  to  defend  an- 
other, who  was  then  being_  attacked  by  decedent, 
the  issue  of  the  killing  in  defense  of  another 
should  have  been  submitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  !{  624,  633 ;   Dec.  Dig.  i  301.*] 

4.  HouiciDK  (S  295*)— Marslauohter— Adb- 

QUATB  CAUBB. 

It  was  error  to  refuse  a  requested  charge  in 
a  homicide  case  submitting  the  question  of  in- 
sulting conduct  by  decedent  toward  accused's 
mother;    the  evidence  raising  that  issue. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  606-609;  Dec.  Dig.  {  296.*] 

6.  HoKioiDB     ({    286*)— lasiTEB— Intent     to 

Kill. 

Where  the  evidence  showed  that  accused 
and  decedent  who  were  strangers,  met  sudden- 
ly in  the  nighttime,  and  accused  testified  that  he 
cut  decedent  only  once  with  a  pocket  knife, 
which  was  not  shown  to  have  l>een  a  dangerous 
weapon,  merely  to  defend  himself  and  an- 
other against  threatened  attack,  and  without 
intent  to  kill,  the  court  should  have  instructed 
that  accused  should  be  acquitted  of  homicide  if 
he  had  no  intent  to  kill. 

[Ed,  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |i  586-691;   Dec.  Dig.  i  286.*] 

Appeal  from  District  Conrt,  Bexar  Coonty ; 
W.  p.  Anderson,  Judge. 
Alvtno  TreTino  was  conyicted  of  kiUlDg  by 
«  cutting  with  a  knife,  and  be  appeals.    Be- 
Tersed  and  remanded. 

Chambers  &  Watson  and  Dwyer  &  Dwyer, 
all  of  San  Antonio,  for  appellant  C.  E.  Lane^ 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  conricted 
for  killing  Brlgldo  Gaudino  by  cutting  him 
with  a  knife;  his  punishment  being  assessed 
at  five  years'  confinement  In  the  penitentiary. 

The  statement  of  facts,  in  substance,  shows 
that  appellant  and  Martinez  lived  near  what 
Is  called  the  First  Mission  below  the  city  of 
San  Antonio.    Martinez  owned  a  buggy  and 


a  mnl&  In  the  ereoing  he  blt«ihed  tMs  male 
to  the  buggy,  and  be  and  appellant  drove 
Into  the  city  of  San  Antonio,  to  a  wagon 
yard,  took  the  mnle  from  the  buggy,  leaving 
the  harness  on  the  mole,  and  hitched  the  an- 
imal. Tbey  went  thence  to  a  saloon  and 
drank  two  or  three  schooners  of  beer.  From 
that  point  they  went  to  what  they  called  a 
sporting  house  and  danced  with  the  girls. 
After  dancing  a  while  tbey  concluded  to  re- 
tnm  home,  and  went  to  the  wagon  yard  to 
hitch  their  team.  In  the  wagon  yard  some- 
where this  trouble  occnrred.  The  witnesses 
differ  as  to  the  place  and  circumstances. 
Some  of  the  state's  witnesses  testified  tbey 
heard  a  scufillng  by  some  men  behind  a  wa* 
ter  tank  and  heard  a  lick.  The  parties  scat- 
tered and  went  away.  Martinez  turned 
state's  evidence,  and  his  case  was  dismissed 
and  his  testimony  used.  After  giving  an  ac- 
count of  where  he  lived,  and  the  distance 
from  the  dty,  he  narrates  the  fact  that  on 
the  evening  of  October  12,  1912,  he  was  with 
defendant,  who  went  with  him  in  his  buggy 
to  San  Antonio.  He  was  driving  a  mule. 
He  went  to  the  campyard  of  Fernandez  on 
Matamoras  and  Santa  Bosa  streets,  reaching 
there  before  dark.  They  unhitched  the  mule 
from  the  buggy,  and  tied  it  in  the  campyard, 
but  did  not  take  the  harness  off.  They  went 
to  a  sporting  house  and  danced  with  the 
girls,  staying  there  until  about  seven  o'clock. 
There  they  met  Vidal  Aguilar  who  also  danc- 
ed with  the  girls;  thence  they  went  to  a  sa- 
loon directly  la  front  of  Fernandez's  store. 
He  says  that  the  three,  defendant,  Aguilar 
and  himself  remained  about  16  or  20  minutes 
in  the  saloon  and  had  two  or  three  rounds  of 
beer,  smoking  cigarettes  in  the  meantime. 
They  left  the  saloon,  went  to  the  campyard, 
and  hitched  up  the  mule  with  a  view  of  go- 
ing home.  The  three  left  the  saloon  at  the 
same  time  and  In  the  following  order:  "I 
led  the  way;  Vidal  Aguilar  was  next,  and 
Alvino  Trevlno,  the  defendant,  was  third. 
We  entered  Domingo  Fernandez's  campyard 
in  this  same  order.  It  was  dark  at  that 
time,  and  about  7: 30  o'clock  In  the  evening. 
I  passed  some  one  in  the  campyard,  but  do 
not  know  who  it  was,  because  I  could  not 
recognize  him  on  account  of  the  darkness. 
I  went  on  to  where  the  mnle  was,  to  hitch 
her  up,  and  the  defendant  came  up  and  said 
he  had  cut  some  one.  Vidal  Aguilar  went  on 
ahead  of  us  out  of  the  campyard,  and  the 
defendant  and  I  hitching  up  the  buggy,  drove 
out  of  the  campyard  In  a  different  direction 
to  what  we  drove  In,  and  went  on  towards 
home.  After  going  a  piece,  we  caught  up 
with  Vidal  Aguilar,  and  he  got  in  the  buggy 
with  us.  We  then  drove  slowly  down  ^outh 
Flores  street,  until  we  reached  the  depot, 
where  we  were  stopped  by  some  police  offi- 
cers, who  arrested  us,  and  we  were  brought 
back  to  town,  and  placed  in  the  city  hall,  all 
three  of  us.  •  •  •  I  saw  the  defendant 
strike  the  person  I  passed  this  way  (lUus- 


•For  other  cases  see  game  topic  and  Bection  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indeze* 
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tnOng  aa  one  would  thrust  with  a  knife). 
It  was  after  we  had  left  the  campyard  and 
pitied  up  Agnllar  that  the  defendant  said, 
'I  cut  him.' "  On  cross-examination  he  says 
he  made  a  trade  with  the  state  by  which  he 
was  to  be  Immuned  from  punishment  on  con- 
dition he  testify.  This  witness  contradicts 
the  state's  witness  Dunbar  about  some  matr 
ters  that  occurred,  which  we  deem  unneces- 
sary to  state.  The  defendant  testified  prac- 
tically, as  did  the  witness  Martinez,  as  to 
their  place  of  residence,  going  to  the  city, 
danring  with  the  girls,  drinking  beer  and  go- 
ing to  the  wagon  yard,  and  the  order  of  their 
going.  He  then  states:  "On  passing  through 
tbe  campyard  I  heard  some  one  say,  'Are 
you  Antonio  Martinez?'  and  Antonio  Marti- 
neE  replied,  "No,'  whereupon  the  party  grab- 
bed a  bold  of  him  and  then  began  to  scuffle, 
and  I  thought  he  was  trying  to  rob  Antonio 
Martinez,  as  he  had  his  arms  around  him, 
and  I  rushed  up  to  where  he  was,  after  hav- 
ing opened  up  my  knife,  to  see  what  be  was 
doing  to  my  companion,  Antonio  Blartlnez. 
When  I  got  there,  which  was  In  a  few  sec- 
onds, I  put  my  band  on  his  shoulder  and 
said,  'Wliat  do  you  mean?'  and  he  turned 
and  let  go  of  Antonio  Martinez  and  cursed 
me,  in  Spanish  (which  is  omitted,  but  which, 
translated  in  English,  be  says,  means),  say- 
ing that  'I  was  the  son  of  a  whore  and  dis- 
graced,' and  at  the  same  time  he  drew  some 
dark  object  from  his  waist,  which  I  took  to 
be  a  pistol,  and  be  then  made  towards  me, 
when  I  cut  him  with  my  pocketknlfe  to  de- 
fend myself.  The  deceased  then  went  one  way 
and  I  went  the  other,  and  I  went  to  the  bug- 
gy and  told  Antonio  Martinez  I  had  cut  this 
man.  We  then  hitched  up  the  mule  and  got 
In  the  buggy.  Vldal  Aguilar  had  gone  on 
ahead.  We  drove  out  In  another  direction 
than  which  we  came  In,  and  went  on  towards 
hom&  This  was  about  half  past  7  o'clock  at 
night.  I  did  not  know  the  deceased,  and  if 
I  had  it  was  too  dark  for  me  to  recognize 
him.  I  do  not  remember  ever  having  seen 
him  before.  I  did  not  Intend  to  kill  him,  but 
simply  cut  him  in  defense  of  myself,  and  to 
keep  him,  as  I  thought,  from  shooting  or 
kUUng  me,  or  doing  me  serious  bodily  barm. 
I  could  have  cut  him  several  times  more  if 
I  bad  so  desired,  but  when  he  retreated  after 
having  been  cut  by  me,  I  went  my  way  and 
he  went  his.  I  did  not  know  that  he  had 
been  badly  cut,  or  how  badly  he  was  cut,  un- 
til told  afterwards  when  I  was  in  Jail."  He 
describes  the  trip  down  South  Mores  street 
until  arrested  by  the  officers  as  did  the  wit- 
ness Martinez.  The  evidence  shows  that  de- 
ceased and  defendant  were  both  boys  under 
21  years  of  age,  and  but  little  difference  In 
their  ages. 

The  court  gave  a  general  charge  on  man- 
dangbter,  telling  the  Jury  they  might  look 
to  all  the  facts  and  circumstances  to  deter- 
mine the  question  of  adequate  cause  and 
eonseqaent  passion  in  passing  upon  the  case. 

[1]  Objection  was  oiged   that  the  court 


should  have  submitted  the  Insulting  language 
used  which  applied  to  defendant  as  being  the 
son  of  a  whore  and  disgraced.  Under  case 
of  Fitzpatrick  v.  State,  37  Tex.  Cr.  R.  20,  38 
S.  W.  806,  the  court  was  not  in  error. 

[2,3]  In  submitting  the  Issue  of  self-de- 
fense, the  court  gave  the  usual  charge  in  this 
respect  After  giving  this  charge  he  further 
charged  the  Jury  as  follows:  "Homicide  is 
Justifiable  in  the  protection  of  the  person 
against  any  oUier  unlawful  and  violent  at- 
tack besides  one  with  Intent  to  murder,  or 
to  Inflict  serious  bodily  injury,  and  In-  su<di 
case  all  other  means  must  be  resorted  to  for 
the  prevention  of  the  injury,  and  the  killing 
must  take  place  while  the  person  killed  is  in 
the  very  act  of  maldng  such  unlawful  and 
violent  attack."  Exception  was  reserved  to 
this  phase  of  the  charge,  which  exception  is 
well  taken.  This  issue  was  not  in  the  case. 
Appellant's  right  of  self-defense  arose  from 
his  testimony  under  two  views:  First  That 
he  was  defending  himself  against  apparent 
danger;  that  Is,  that  the  party  whom  he  cut 
had  drawn  a  weapon  which  he  thought  was 
a  pistol.  This  presented  the  ordinary  theory 
of  self-defense,  based  upon  apparent  danger. 
The  second  view  is  under  the  defendant's 
testimony  he  was  entitled  to  a  charge  which 
was  not  given,  and  for  which  exception  was 
reserved,  for  the  defense  of  Martinez,  whom 
he  swears  he  found  attacked  by  the  deceas- 
ed, and  whom  he  thought  deceased  was  try- 
ing to  rob.  These  two  issues  of  self-defense 
were  In  the  case,  and  the  second  phase  of  it 
should  liave  been  charged  as  contended  by 
appellant  Therefore  we  bold,  with  respect 
to  this  phase  of  the  case,  that  the  court  was 
In  error  In  charging  with  reference  to  any 
other  unlawful  and  violent  attack  besides  the 
one  with  intent  to  murder  or  inflict  serious 
bodily  injury,  requiring  him  to  resort  to  all 
other  means  for  the  prevention  of  such  In- 
Jury,  etc. ;  and,  second,  that  the  court  should 
have  charged  the  Jury  that  he  bad  a  right 
to  defend  Martinez  if  he  believed  at  the  time 
Martinez's  life  was  in  danger  or  he  was  be- 
ing robbed. 

[4]  In  reference  to  the  failure  of  the  court 
to  ctxavge  on  insulting  conduct  towards  the 
mother  of  defendant  appellant  excepted  to 
the  failure  of  the  court  to  so  charge,  and 
asked  special  requested  instructions,  which 
were  refused  by  the  court  This  was  not  er- 
ror. 

[S]  It  will  be  remembered  that  defendant 
testified,  in  connection  with  the  circumstanc- 
es attending  the  difficulty,  that  he  used  his 
knife,  not  for  the  purpose  of  killing  or  with 
the  intent  to  kill,  but  in  defending  himself 
against  the  threatened  attack;  that  he  only 
cut  one  time,  and  the  parties  separated.  He 
further  testified  that  be  used  a  pocketknlfe. 
Tliere  is  no  evidence  in  the  record  as  to  the 
size  of  the  pocketknlfe  or  its  dangerous 
character,  or  that  it  was  a  deadly  weapon. 
To  meet  this  phase  of  the  case  appellant  re- 
quested the  court  to  submit  to  the  Jury  a 
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<^Jiarge  which  would  Instruct  them  to  acquit 
him  of  homicide  1£  they  believed,  under  the 
circumstances,  that  he  bad  no  Intent  to  kill. 
We  believe  under  our  statutes  that,  under 
the  facts  of  this  case,  this  charge  should 
have  been  given.  It  Is  not  shown  to  have 
been  a  deadly  weapon,  nor  that  the  wound 
was  Inflicted  In  such  manner  as  showed  a 
cruel  or  evil  disposition,  and  from  any  view- 
point of  the  testimony  it  was  a  sudden  and 
unexpected  meeting,  a  dllBculty  occurring  be- 
tween two  boys  who  were  strangers  to  each 
other'and  at  night.  If  the  defendant's  testi- 
mony be  true,  he  did  not  intend  to  kill  de- 
ceased. This  raised  the  issue  in  connection 
with  the  other  facts.  If  some  of  the  state's 
testimony  is  true — that  Is,  that  there  was 
a  difficulty  or  scuffle  at  the  water  tank  not 
seen  by  them — then  we  have  no  facts  other- 
vrlse  than  the  mere  fact  of  the  struggle  or 
scuffle,  and  the  fact  that  a  lick  was  struck. 
From  that  viewpoint  we  have  no  evidence  as 
to  the  attendant  circumstances.  These  wit- 
nesses did  not  see  the  difficulty,  as  It  was 
behind  a  water  tank,  and  knew  nothing  about 
It  further  than  they  heard  a  scuffle  and  lick 
struck.  From  any  viewpoint  of  this  case  we 
are  of  opinion  that  a  charge  on  intent  to  kiU 
should  have  been  given. 

Application  was  made  for  a  continuance, 
which  was  overruled.  Without  taking  up 
the  grounds  of  this  phase  of  the  record  or 
discussing  it,  it  wUl  be  disposed  of  with  the 
statement  that  the  vrltnesses  may  be  obtain- 
ed upon  another  trial. 

There  was  a  motion  made  to  quash  the 
special  venire  that  is  not  discussed,  as  It 
may  not  occur  upon  another  trial,  and  will 
hardly  occur  as  It  did  upon  this  triaL 

For  the  errors  indicated  the  judgment  Is 
reversed,  and  the  cause  is  remanded.' 


STRICBXAND  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  5, 

1913.    Rehearing  Denied  Dea  8,  1913.) 

1.  Cbiminai.  Law  ^  448*)— Evidenok— Opin- 
ion. 

Testimony  of  one,  after  testifying  in  what 
direction,  as  shown  by  tracks,  deceased's  horse 
was  traveling  when  near  a  tree,  that  this 
would  put  the  left  side  of  a  man,  riding,  to- 
wards the  tree  was  not  objectionable  as  an 
opinion;  it  being  a  fact  within  Us  knowledge. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {»  1035-1039,  1041-1043,  1045, 
104&-1051 ;    Dec.  Dig.  (  448.*) 

2.  Cbiminai,  Law  (|  413*)— Evidencb— Sbu- 

SkBVIRO  DSOI.ABATION. 

Statement  of  defendant,  a  short  time  be- 
fore the  killing,  to  a  third  person  that  be  had 
been  told  deceased  had  charged  defendant  and 
his  sister-in-law  with  improper  conduct  is  a 
seU-serring  declaration. 

[Ed.   Note.— For   other    cases,   see   Criminal 
Law,  Cent.  Dig.  §{  928-935;  Dec.  Dig.  $  413.*] 

3.  Cbiminai,  Law  (§  814*) — Instbuctions — 
Bequests — Applicability  to  Evidence. 

Defendant's  testimony  showing  that  be  had 
not  armed  himself  and  gone  in  search  of  deceas- 


ed for  an  explanation  of  Us  remarks  about 
defendant  and  his  sister-in-law,  but  that  on  his 
way  to  ask  explanation  from  another  he  met 
deceased  by  accident,  the  giving  of  a  requested 
charge  that  he  bad  the  right  to  seek  deceased 
and  demand  an  explanation  of  his  remarks  and, 
if  he  anticipated  danger,  to  arm  himself  was 
not  called  for. 

[Ed.   Note. — For   other    cases,    see   Criminal 
Law,    Cent.   Dig-.   |S   1821,   1833,   1839.    1860. 
1865,  1883,  1800,  1924,  1979-1985,  1987;  Dec 
Dig.  i  814.*] 
4.  Homicide  (§   300*)  —  SEU-DErENSE  — Ih- 

stkuctions— Pbovokisq  Difficulty. 

The  court  having  given  a  full  and  unre- 
stricted charge  on  the  issue  of  self-defense,  and 
not  having  limited  the  right  of  self-defense  by 
instructing  on  the  issue  of  provoking  the  diffi- 
culty, it  was  not  necessary  to  give  a  requested 
charge  that  defendant  had  the  ri^ht  to  seek  de- 
ceased and  demand  an  explanation  of  the  re- 
marks he  had  heard  deceased  had  made  in  re- 
gard to  him  and  bis  sister-in-law  and,  if  he  an- 
ticipated danger,  to  arm  himself. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {§  614,  616-620,  622-630;  Dec.  Dig. 
i  300.*] 

6.  Cbiminai,  Law  (J  776*)  —  Instboctions — 
Mattebs  in  Issue;— Reputation. 

Testimony  of  defendant  that  deceased  had 
made  some  slighting  remarks  in  regard  to  the 
virtue  of  D.,  and  of  T.  that  deceased  had  told 
him  there  were  reports  about  the  conduct  of 
defendant  and  D.  and  had  requested  him  to  so 
inform  defendant,  with  the  denial  by  defendant 
that  there  was  any  ground  for  such  reports, 
without  any  more  by  either  side,  does  not  put 
D.'b  reputation  in  issue;  it  being  necessary  for 
this  that  there  be  some  testimony  that  her  rep- 
utation was  either  good  or  bad,  so  that  there 
was  no  occasion  for  giving  defendant's  request- 
ed instructions  that,  as  he  put  in  issue,  by  his 
evidence,  the  reputation  for  virtue  and  chas- 
ti^  of  D.,  the  state  had  the  right  also  to  offer 
evidence  on  this  issue  in  rebuttal  of  defendant's 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1838-1845;  Dec.  Dig.  i 
776.*] 

6.  Cbiminai.  Law  ({  784*)— Case  Depbndino 
ON  Cibcumstantial  Evidence. 

Though  defendant  was  the  only  eyewitness 
and  testified  he  shot  deceased  in  self-defense, 
yet  he  by  his  testimony  having  admitted  he  did 
the  killing,  and  others  having  testified  that  he 
admitted  to  them  that  he  shot  deceased,  it  was 
no  longer  a  case  depending  solely  on  circum- 
Btantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1883-1888,  1922, 1960:  Dec 
Dig.  S  784.*] 

7.  Ckiminal  Law  (8  1090*)  —  Appeai.  —  Re- 
view—Necessity  OF  Bill  of  Exception. 

Rulings  on  admissibility  of  evidence,  com- 
plained of  in  motion  for  new  trial,  cannot  be 
reviewed  on  appeal,  in  the  absence  of  bills  of 
exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  26.53,  2789,  2803-2822, 
2825-2827,  2927,  2928,  2948,  3204;  Dec  Dig. 
§  1090.*] 

8.  Cbiminal  Law   (§  1090*)  —  Appeai  —  Re- 
view—Necessity  OF  Bills  or  Exception. 

The  matter  of  alleged  remarks  of  the  dis- 
trict attorney,  complained  of  in  the  motion  for 
new  trial,  cannot  be  reviewed  on  appeal;  the 
fact  of  his  making  them  not  being  verified  by 
bills  of  exception. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2653,  2789,  2803-2822, 
2825-2827,  2927,  2928,  2948,  3204;  Dec  Dig.  $ 
1090.*] 


*ror  other  coses  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  H  Rep'r  Indexes 


Digitized  by 


Google 


Tex.) 


STRICELAKD  ▼.  STATE 


111 


9.  Cbikinaz.  Law  (|  728*)  —  Agbeevent  or 
DisTBicT  Attobnet— Requesting  Chaboe. 
That  the  district  attorney  argued  to  the 
jory  that  the  letter  of  deceased  to  defendant's 
Eiater-in-law  was  not  genaine  but  was  fixed  up 
b;  defendant,  as  to  which  letter  defendant 
alone  testified,  though  his  sister-in-law  was  in 
court,  was  not  reversible  error;  no  special 
charge  iu  regard  thereto  having  been  requested 
by  defendant, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  1688-1691:  Dec.  Dig.  i 
728.»] 

Appeal  from  District  Court,  Houston 
County;  Jolm  S.  Prince,  Judge. 

Henry  Strickland  was  convicted  of  man- 
slangbter,  and  appeala    Affirmed. 

J.  y.  Lea,  of  Houston,  J.  M.  Hansbro,  of 
Ooldsprlng,  and  Adams  &  Toung,  of  Crockett, 
for  appellant.  G.  E.  Lane,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  J.  Appellant  was  Indicted  for 
murder,  and,  when  tried,  convicted  of  man- 
slaughter, from  which  judgment  be  pros- 
ecutes tbis  appeaL 

[1]  Tbere  are  two  bills  of  exceptions  In 
the  record  in  regard  to  the  Introduction  of 
testimony,  one  to  the  action  of  the  court  in 
permitting  the  witness  S.  F.  Fain  to  testify, 
after  testifying  in  what  direction  the  de- 
ceased's horse  was  traveling  when  near  a 
certain  pine  tree,  that  this  would  put  the  left 
dde  of  a  man,  riding,  towards  the  pine  tree. 
This,  it  Is  claimed,  is  an  opinion  of  the  wit- 
ness, baaed  on  a  hypothetical  question.  The 
witness  saw  the  tracks  on  the  ground  and 
of  course  could  tell  as  a  fact  the  direction  in 
which  the  horse  was  traveling,  and  it  would 
also  be  a  fact  within  his  knowledge  as  to 
which  side  of  a  man  would  be  towards  a  giv- 
en object  on  the  ground,  if  he  was  riding 
the  horse.  The  body  of  deceased  is  shown 
to  have  fallen  on  the  ground  some  40  steps 
from  where  the  horse  turned  near  this  tree, 
and,  under  the  facts  of  this  case,  the  court 
ruled  correctly  in  admitting  the  testimony. 

[2]  The  other  bUl  relates  to  the  exclusion 
of  certain  testimony.  Appellant  testifled  that 
Andrew  Dawson  had  told  him  the  day  of 
the  killing  of  certain  derogatory  remarks  de- 
ceased made  in  regard  to  appellant  and  his 
sister-in-law,  Miss  Bertha  Dawson,  charging 
them  with  Improper  conduct  When  his  wit- 
ness Berry  Welch  was  on  the  stand,  he  de- 
sired to  prove  by  Welch  that  he  (appellant) 
had  told  Welch  about  the  matter  a  short  time 
before  the  killing.  This  would  be  but  a  self- 
serving  declaration,  made  before  the  homi- 
cide, and  the  court  correctly  held  that  any 
testimony  tending  to  show  that  appellant  had 
been  so  informed  would  be  admissible,  but 
not  what  am>eUant  said  to  some  third  person 
he  had  been  told. 

(3, 4]  The  appellant  requested  the  court  to 
Instruct  the  Jury  that  appellant  had  the  right 
to  seek  deceased  and  demand  an  explanation 
of  the  remarks  he  had  heard  deceased  had 


made  In  regard  to  him  and  his  sister-in-law, 
and,  if  he  anticipated  danger,  he  bad  the 
right  to  arm  himself.  In  some  cases,  under 
the  facts  in  those  cases,  It  has  been  held 
that  such  a  charge  should  be  given.  But 
not  under  evidence  similar  to  that  adduced 
on  tUs  trlaL  Appellant  does  not  claim  that 
he  armed  himself  and  went  in  search  of 
deceased  to  ask  for  an  explanation  of  the 
remarks  deceased  had  made.  His  testimony 
Is  that  he  went  to  see  Berry  Welch  about  re- 
marks he  was  Informed  Welch  made,  and, 
when  Welch  denied  making  such  remarks, 
that,  as  he  had  been  informed  by  bis  Unde 
Charlie  Williamson  that  Welch  had  made  such 
remarks,  he  and  Welch  went  to  see  his  Uncle 
Charlie  in  regard  to  the  matter.  Welch  and 
appellant  both  so  testify,  and  appellant  fur^ 
ther  testified :  "I  was  not  expecting  to  meet 
Pack  (deceased)  there  at  that  time,  and  we 
were  within  a  few  steps  of  one  another  when 
I  first  seen  him."  In  no  syllable  of  appel- 
lant's testimony  is  there  a  suggestion  that 
he  was  on  his  way  to  see  Pack  to  demand 
an  explanation  of  him,  but  his  whole  testi- 
mony is  that  he  went  to  see  Welch  and  de- 
manded an  explanation  of  him,  and  then 
was  on  his  way  to  have  Welch  and  his  Uncle 
Charlie  face  each  other  about  the  remarlis  be 
had  heard.  So,  under  the  testimony,  this 
charge  was  not  called  for,  and  there  was  no 
error  in  refusing  it  Appellant  shows  by 
his  testimony,  If  true,  that  his  meeting  with 
deceased  was  purely  accldentaL  However, 
if  he  had  testifled  that  he  bad  gone  to  see 
deceased  to  demand  an  explanation,  and  the 
shooting  occurred  In  consequence,  the  court 
did  charge  the  Jury:  "The  defendant  had 
the  right,  under  the  evidence  in  this  case,  to 
arm  himself  with  a  pistol,  if  he  thought  him- 
self in  danger,  when  demanding  an  explana- . 
tion  of  all  persons  that  he  beUeved  had  re- 
flected on  the  character  of  his  sister-ln-law." 
In  the  case  of  Willlford  v.  State,  36  Tex.  Cr. 
B.  414,  37  S.  W.  761,  it  was  held  by  this 
court  that  it  is  only  when  the  court  limits 
the  defendant's  right  of  self-defense  by  in- 
structing the  Jury  on  the  Issue  of  provoking 
the  difficulty  that  it  is  necessary  to  give  a 
charge  of  the  character  requested  by  appel- 
lant In  this  case  the  court  did  not  charge 
on  provoking  the  difficulty  but  gave  a  full 
and  unrestricted  charge  on  the  issue  of  self- 
defense,  telling  the  Jury :  "Upon  the  law  of 
self-defense  you  are  instructed  that  if  from 
the  acts  of  the  said  Paschal  Williamson,  or 
from  his  words  coupled  with  his  acts,  there 
was  created  In  the  mind  of  the  defendant  a 
reasonable  apprehension  that  he  (the  defend- 
ant) was  in  danger  of  losing  his  life  or  of 
suffering  serious  bodily  barm  at  the  hands  of 
said  Paschal  Williamson,  then  the  defendant 
had  the  right  to  defend  himself  from  such 
danger  or  apparent  danger  as  it  reasonably 
appeared  to  him  at  the  time,  viewed  from 
his  standpoint    And  a  party  so  unlawfully 
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attacked  Is  not  1>oimd  to  retreat  In  order  to 
avoid  the  necessity  of  killing  his  assailant 
It  Is  not  necessary  to  the  right  of  self-de- 
tease  that  the  danger  should  in  fact  exist; 
If  It  reasonably  appears  from  the  circum- 
stances of  the  case  that  danger  exists,  the 
person  threatened  with  such  apparent  danger 
has  the  same  right  to  defend  against  it  and 
to  the  same  extent  that  he  would  have  were 
the  danger  reaL  And,  to  determine  whether 
or  not  there  was  reason  to  believe  that 
danger  did  exist,  the  appearances  must  be 
viewed  from  the  standpoint  of  the  person 
who  acted  upon  them  and  from  no  other 
standpoint  Now,  if  you  believe  that  the 
defendant  shot  and  thereby  killed  Paschal 
Williamson  as  a  means  of  defense,  believing 
at  the  time  he  did  so  (U  he  did  so)  that  he 
was  in  danger  of  losing  his  life  or  of  serious 
bodily  Injoiy  at  the  bands  of  said  Paschal 
WUllamson,  then  you  will  acquit  the  defend- 
ant" Ha-^ng  instructed  the  Jury  as  he  did 
in  his  main  charge,  there  was  no  error  in 
refusing  this  special  charge. 

[6]  Again,  as  the  reputation  of  Miss  Bertha 
Dawson  was  not  made  an  issue  in  the  case, 
it  was  not  necessary  to  give  the  special 
charge  requested  by  appellant  that  as  "the 
defendant  In  this  case  put  in  issue  by  his  evi- 
dence the  reputation  for  virtue  and  chastity 
of  Bertha  Dawson,  the  state  had  the  right 
also  to  offer  evidence  on  this  issue  in  rebut- 
tal of  defendant's  evidence."  The  defendant 
offered  no  evidence  that  the  reputation  of 
Miss  Bertha  Dawson  was  good,  and  the  state 
offered  none  that  it  was  bad.  The  only  way 
this  came  In  the  case  was  that  appellant  said 
deceased  had  made  slighting  remarks  in  re- 
gard to  her  virtue;  that  he  heard  that  Welch 
had  also  made  such  remarks,  which  Welch 
denied;  that  his  Uncle  Charlie  said  Welch 
had  so  stated.  Dr.  Tinsley  said  that  deceas- 
ed had  told  him  that  there  were  reports  out 
about  the  conduct  of  appellant  and  Miss 
Bertha  and  requested  him  to  so  inform 
appellant  Appellant  denied  that  there  were 
any  grounds  for  such  reports,  and  so  far  as 
this  record  discloses  there  no  snch  grounds, 
but  this  was  not  putting  her  reputation  in 
Issue,  until  some  testimony  was  offered  that 
her  reputation  was  either  good  or  bad,  and 
no  such  testimony  was  offered  by  either  side; 
consequently  there  was  no  occasion  to  give 
the  special  charge  requested. 

[0]  Appellant  contends  that  as  defendant 
testified  he  shot  deceased  in  self-defense,  and 
he  being  the  only  eyewitness,  necessarily  the 
state  depended  on  drcimistantlal  evidence  to 
prove  that  the  shooting  was  not  done  In 
defense  of  his  person,  such  as  that  deceased 
was  shot  in  the  back,  etc.  This  doubtless  Is 
true  that  the  state  depended  wholly  upon  cir- 
cumstantial evidence  to  prove  that  appel- 
lant was  not  Justified  in  slaying  the  deceased, 
bnt  when  appellant  took  the  stand  and  ad- 
mitted he  did  the  killing,  and  Mrs.  Cornett 


and  others  testlfled  he  admitted  to  them  he 
had  shot  the  deceased,  it  was  no  longer  a 
case  depending  wholly  upon  circumstantial 
evidence,  and  such  criticism  of  the  charge  is 
without  merit  Branch's  Crim.  Law,  |  203, 
and  cases  there  dted. 

[7]  There  are  several  grounds  in  the  mo- 
tion complaining  of  the  admissibility  of  cer- 
tain testimony;  but  as  no  bills  of  exception 
were  reserved,  at  least  none  being  in  the  rec- 
ord, these  questions  are  not  presented  In  a 
way  we  can  review  them. 

[8, 1]  There  are  several  complaints  In  the 
motion  for  new  trial  in  regard  to  the  alleged 
remarks  of  the  district  attorney;  but,  as  the 
fact  that  he  made  snch  remarks  Is  not  ver- 
ified by  a  bill  of  exception,  we  are  not  au- 
thorized to  review  these  matters.  The  only 
Instance  where  a  bill  is  reserved  is  the  one 
that  says,  "The  district  attorney,  in  his  dos- 
ing argument,  argued  that  the  letter  written 
by  Paschal  Williamson  to  Bertha  Dawson  was 
not  genuine  but  was  fixed  up  by  defendant," 
to  which  argument  defendant  objected,  be- 
cause there  was  no  testimony  that  the  letter 
was  not  genuine.  Perhaps  this  deduction 
was  drawn  by  the  district  attorney  from  the 
fact  that  appellant  alone  testified  in  regard 
to  the  letter,  and  the  person  to  whom  it  was 
addressed  and  who  is  alleged  to  have  receiv- 
ed it  although  in  attendance  on  court,  was 
not  placed  on  the  stand  to  prove  that  she  did 
receive  such  a  letter.  Anyway,  as  appellant 
requested  no  special  charge  in  regard  to  this 
matter.  It  would  not  be  such  error  as  to  call 
for  a  reversal  of  the  case. 

The  judgment  is  affirmed. 


Bx  parte  MABSHAIJi. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  10. 
1913.) 

1.  JUBT    (I    24*)-JrBIAL    BT   JUBT— VltEDI01>— 

ASSESSUENI   OF   PdNISHMENI. 

The  constitutional  provision  entitling  ac- 
cused to  trial  by  jury  does  not  preclude  the 
Legislature  from  providing  that  the  jury  shall 
only  pass  on  the  question  of  guilt  or  innocence 
and  that  the  punishment  shul  be  assessed  by 
the  court 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  {  143;    Dec.  Dig.  |  24.*] 

2.  Cbihinai.  Law  (|  1206*)— Indetebminatx 
Sentence     Law  —  VAJanrnr  —  Indefinitb- 

NB88. 

Indeterminate  sentence  law  (Acts  33d  Leg. 
c.  132),  providing  that  instead  of  pronoundng 
a  definite  term  of  imprisonment  alter  finding 
or  verdict  of  gnilty,  the  court  trying  the  case 
shall  pronounce  an  indeterminate  sentence  of 
imprisonment  in  the  penitenticiry  for  a  term, 
stating  in  such  sentence  the  minimum  and  mazi- 
naum  limits  thereof,  fixing  as  the  minimum 
time  for  such  imprisonment  the  time  now  or 
hereafter  prescribed  by  law  as  the  minimam 
time  of  imprisonment  for  the  punishment  of 
such  offense,  and  as  the  mazimam  time  the 
maximom  time  now  or  hereafter  prescribed  by 
law  as  a  penalty  for  such  offense.  Seld,  that 
such  act  necessarily  applied  to  offenses,  the 
minimam   punishment   for  which  in  many   in- 
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stances  -wya  *.  mere  fine,  and  hence- the  act  if  as 
▼Old,  within  Fen.  Code  1011,  art.  6,  providing 
that  wbenever  it  appears  that  a  proyiaion  ia 
so  indefinitely  framed  or  of  such  doubtful  con- 
struction that  it  cannot  be  nnderstood,-  either 
from  the  language  in  which  it  is  expressed  or 
from  some  other  written  law  of  the  state,  it 
shall  be  regarded  as  wholly  inoperative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lisw.  Cent.  Dig.  ||  8271-3277,  3279,  :8280; 
Dec.  Dig.  I  1206.*] 

Prendergast,  P.  J.,  dissenting  in  part 

Appeal  from  District  Court,  Grayson  Coun- 
ty; "W.  M.  Peck,  Judge. 

Habeas  corpus  on  petition  of  Randell  Mar- 
Bball.   Bemanded. 

Spearman  Webb  and  Hamp  P.  Abney,  both 
of  Sherman,  for  appellant.  C.  El.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

HABPER,  J.  The  statement  of  facts  filed 
In  this  cause  shows  that  relator  was  Indicted 
by  the  grand  jury  of  Grayson  county  on 
August  9,  1913,  charged  with  a  violation 
of  article  697  of  the  Penal  Code.  A  capias 
was  issued  by  the  clerk  of  the  district  court 
on  the  same  day,  and  appellant  was  arrested 
and  placed  In  Jail.  The  validity  of  this  in- 
dictment,, or  the  law  under  which  it  is  drawn, 
Is  not  questioned  in  these  proceedings.  So 
It  may  be  said  tliat  he  was  legally  arrested 
and  confined  in  Jail  under  a  valid  indictment 
Thereafter,  on  the  18th  day  of  August,  the 
case  went  to  trial,  and  the  jury  returned  the 
following  verdict:  "We,  the  Jury,  find  the  de- 
fendant guilty  as  charged  in  the  Indictment" 
No  term  of  imprisonment  or  punishment  be- 
ing assessed  or  fixed  by  the  Jury.  On  the 
13tb  day  of  September,  1913,  the  Judge  of 
the  district  court  pronounced  sentence  on 
defendant  and  ordered  him  Incarcerated  In 
the  penitentiary  for  a  term  not  less  than 
one  nor  more  than  three  years.  Relator  con- 
tends that  the  verdict  and  sentence  are  null 
and  void,  and  that  the  laws  of  this  state  re- 
quire that  the  Jury  shall  assess  the  punish- 
ment to  be  undergone  as  well  as  pass  on  his 
guilt  or  Innocence.  This  brings  in  review 
chapter  132  of  the  acts  of  the  Thirty-Third 
Legislature,  known  as  the  indeterminate  sen- 
tence law.  We  will  here  say  that  we  are 
passing  on  the  act  passed  at  the  regular  ses- 
sion of  the  Tbirty-IThird  Legislature  and  not 
the  one  passed  at  the  special  session,  and 
nothing  we  shall  say  shall  be  considered  as 
passing  or  In  any  way  affecting  the  validity 
of  the  act  passed  at  the  special  session  of 
the  Legislature. 

Article  770  of  the  Code  of  Criminal  Proce- 
dure provides  that  the  Jury,  In  their  verdict 
must  find  that  the  defendant  is  either  guilty 
or  not  guilty,  and  in  addition  thereto  they 
shall  assess  the  punishment  in  all  cases 
where  the  same  Is  not  absolutely  fixed  by 
law  to  some  particular  penalty.  This  is  the 
law  of  this  state,  unless  this  provision  of 
the  Code,  In  so  far  as  felony  cases  are  con- 
cerned, was  repealed  by  implication  by  the 


prortsions  of  chapter  132  of  the  regular  ses- 
sion of  ttie  Thirty-Third  Legislature.  In  this 
latter  act,  in  section  1,  it  is  provided  that 
when  a,  person  Is  on  trial  for  any  felony,  ex- 
cept such  as  are  punishable  by  death,  the 
Jury  trying  said  cause  shall  ascertain  whether 
or  not  said  person  is  guilty  of  the  oftense 
charged,  and,  if  the  death  penalty  is  not  as- 
sessed, they  shall  not  assess  the  penalty,  and 
tbe- provisions  relating  to  indeterminate  sen- 
tences shall  apply,  and  in  pronouncing  sen- 
tence on  such  person  the  trial  Judge  shall 
sentence  him  to  confinement  In  the  peniten- 
tiary for  a  minimum  and  maximum  period; 
the  minimum  period  being  the  least  number 
of  years  affixed  by  layr  as  punishment  for 
said  offense,  and  the  maximum  period  the 
maximum  term  fixed  by  law. 

[1  ]  It  Is  manifest  that  relator  was  tried 
under  the  provisidns  pf  this  law,  and  If  the 
law  Is  valid  then  the  proceedings  are  regular; 
if  the  law,  for  any  reason,  is  void,  then  rela- 
tor has  not  had  a  legal  trial  and  the  pro- 
ceedings had  on  the  trial  are  void.  The  law 
is  assailed  on  many  g;rounds,  but  we  do  not 
deem  it  necessary  to  discuss  all  of  them.  One 
is  that  the  Constitution  of  this  state  requires 
that  the  Jury  shall  assess  the  punishment 
In  this  view  the  writer  does  not  concur  and 
does  not  think  the  law  void  for  tills  reason. 
The  right  of  trial  by  Jury  was  a  right  guar- 
anteed to  our  English  ancestors  and  brought 
with  them  to  ■  this  country,  and,  when  we 
were  declared  a  free  and  Independent  people, 
the  right  was  incorporated  In  our  Constitu- 
tion, and  without  a  change  In  the  Constitu- 
tion this  right  cannot  be  taken  away  nor 
abridged  by  legislative  act  But  we  do  not 
think  the  fixing  of  the  penalty  by  a  Jury  is 
either  Implied  or  guaranteed  by  the  Constitu- 
tion. It  was  not  so  considered  by  our  English 
ancestors,  for,  when  the  right  to  be  tried  by 
a  Jury  was  accorded  to  them,  the  Jury  was 
only  called  on  and  permitted  to  try  only  the 
guilt  or  Innocence  of  the  accused,  and  the 
Judge  assessed  the  penalty.  This  was  so 
during  our  colonial  days,  and  when  this  right 
to  be  tried  by  Jury  was  placed  In  the  federal 
Constitution  in  1776,  down  tO  the  present 
time.  It  has  never  been  construed  to  embrace 
tbe  light  to  have  the  Jury  assess  the  punish- 
ment In  our  federal  courts,  operating  under 
this  Constitution,  to  this  day,  the  Jury  passes 
simply  on  the  guilt  or  Innocence  of  the  ac- 
cused, and,  if  found  gidlty,  tbe  Judge  assesses 
the  penalty,  and  this  is  the  rule  in  many 
states  of  this  Union,  enjoying  a  Constitution 
'norded,  In  this  respect  the  same  as  Is  our 
Constitution.  Therefore  we  are  of  the  opin- 
ion that  our  Constitution,  in  guaranteeing  a 
trial  by  Jury,  does  not  embrace  the  right  to 
have  the  Jury  assess  the  penalty  as  well  as 
pass  on  the  guilt  or  Innocence  of  one  accused 
of  crime.  But,  if  article  770  was  not  repealed 
by  Implication  as  to  felony  trials  by  the 
aforesaid  Indeterminate  sentence  law,  the  ac- 
cused has  a  statutory  right  to  have  the  penal- 
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ty  to  be  undergone  fixed  by  the  Jury  In  tbelr 
▼erdlct,  and  this  ilgbt  courts  cannot  deny 
him. 

[2]  Bat  there  is  a  ground  whldi  we  think 
renders  the  indeterminate  sentence  law  (chap- 
ter 132)  wholly  void.  Article  6  of  the  Penal 
Code  provides:  "Whenever  it  appears  that  a 
provision  of  the  penal  law  is  so  indefinitely 
framed  or  at  such  doubtful  construction  that 
It  cannot  be  understood,'  either  from  the  lan- 
guage in  wliicb  it  is  expressed,  or  from  some 
other  written  law  of  the  state,  such  i>enal 
law  shall  be  regarded  as  wholly  Inoperative." 
This  is  an  emphatic  rule  of  construction  pro- 
vided by  law  for  our  government  As  herein- 
before stated,  section  1  of  chapter  132  pro- 
vides: "Instead  of  pronouncing  upon  said 
person  a  definite  time  of  imprisonment  for  a 
fixed  term,  after  such  finding  or  verdict,  the 
court  trying  said  cause  shall  pronounce  upon 
such  person  an  indeterminate  sentence  of  im- 
prisonment in  the  penitentiary  for  a  term, 
stating  in  such  sentence  the  minimum  and 
maximum  limits  thereof,  fixing  as  the  mini- 
mum time  for  such  imprisonment  the  time 
now  or  hereafter  prescribed  by  law  as  the 
minimum  time  of  imprisonment  for  the  pun- 
ishment of  such  offense,  and  as  the  maximum 
time,  the  maximum  time  now  or  hereafter 
prescribed  by  law  as  a  penalty  for  such  of- 
fense." 

When  we  turn  to  the  Penal  Code  or  writ- 
ten law  of  this  state,  we  find  that  the  punish- 
ment fixed  for  various  felonies  includes  as 
the  minimum  penalty  merely  pecuniary  fines 
and  as  the  maximum  penalty  a  term  of  years 
In  the  penitentiary.  For  instance:  Article 
1228  of  the  Penal  Code  provides  that,  if  any 
person  shall  intentionally  break  and  cut  any 
telegraph  and  telephone  line,  he  shall  be 
punished  by  confinement  in  the  penitentiary 
not  less  than  two  nor  more  than  five  years 
or  by  fine  not  less  than  $100  nor  more  than 
$2,000.  Under  the  Indeterminate  sentence 
law,  if  a  man  should  be  found  guilty  of  this 
oifense  by  a  Jury,  what  punishment  would  the 
Judge  pronounce  against  him?  The  law  says 
he  shall  affix  as  the  minimum  the  minimum 
punishment  fixed  by  law  and  as  the  maximum 
punishment  the  maximum  fixed  by  law.  So 
the  sentence  would  be,  if  any  pronounced, 
that  the  defendant  be  punished  by  a  fine  of 
not  less  than  $100  nor  punished  more  than 
by  confinement  in  the  penitentiary  for  five 
years.  Many  laws  of  a  similar  nature  might 
be  cited,  another  being  that,  if  any  officer  of 
a  corporation  shall  consent  to  a  contribution 
of  money  by  the  corporation  for  the  purpose 
of  aiding  or  defeating  the  election  of  any 
candidate  for  office,  he  shall  be  punished  by 
a  fine  of  not  less  than  $500  nor  more  than 
$1,000,  or  by  Imprisonment  In  the  peniten- 
tiary for  not  less  than  two  years  nor  more 
than  five  years,  or  by  both  such  fine  and  Im- 
prisonment 

After  a  Jury  had  adjudged  a  person  guilty 
of  this  offense,  how  could  a  trial  Judge  apply 
the  provisions  of  the  Indeterminate  sentence 


law;   and,  if  he  sentenced  him  to  tlie  mini- 

■mum  sum  of  a  fine  of  $500  and  a  maximum 
punishment  of  five  years  in  the  penitentiary, 
would  the  officers  of  the  penitentiary  know 
whether  or  not  to  convey  such  person  to  the 
penitentiary,  and.  If  it  should  be  held  that  he 
should  be  so  consigned,  when  would  he  have 
served  the  minimum  punishment  fixed  by 
law  and  be  entitled  to  a  parole  under  the 
provisions  of  section  2  of  said  act?  If  he 
paid  the  $500  ih  cash  without  serving  a  day 
in  Jail  or  an  hour  In  the  penitentiary,  could 
the  Board  of  Pardons  parole  him?  Taking 
all  the  provisions  of  our  Penal  Code,  it  cer- 
tainly appears  that  the  provisions  of  this 
Indeterminate  sentence  law  are  so  indefinite 
that  no  construction  can  be  given  to  them 
that  render  an  enforcement  of  that  law  pos- 
sible. The  language  used  in  the  indetermi- 
nate sentence  law,  when  considered  In  con- 
nection with  a  large  number  of  the  penal 
laws  of  this  state,  is  of  such  doubtful  mean- 
ing that  one  cannot  understand  what  punish- 
ment is  to  be  meted  out  to  persons  found 
guilty  of  the  offenses  cited  above  and  similar 
offenses.  However,  it  is  'insisted  that  the  In- 
determinate sentence  law  was  not  intended 
to  apply  to  felonies  of  that  class.  We  know 
of  no  rule  of  construction  that  would  au- 
thorize us  to  so  hold.  The  act  by  its  terms 
applies  to  all  felonies,  and  we  cannot  see 
how  we  would  be  authorized  to  hold  that  it 
is  valid  and  applies  to  certain  felonies  but 
does  not  apply  to  the  other  felonies.  If  the 
indeterminate  sentence  law  is  valid.  It  cer- 
tainly repeals  the  law  requiring  the  Jury  to 
assess  the  penalty  in  felony  cases;  and  if  so 
there  would  be  no  law  authorizing  them  to 
fix  the  punishment  where  the  penalty  might 
be  imprisonment  in  the  penitentiary  or  by 
fine  only,  and  if  imprisonment  in  the  peni- 
tentiary is  assessed,  this  shall  be  a  fixed 
term  of  Imprisonment  while  in  all  other 
felonies  an  indeterminate  sentence  shall  be 
assessed. 

Other  grounds  are  assigned  why  It  Is 
claimed  the  law  is  void,  but  we  deem  It  unnec- 
essary to  discuss  them,  as  we  are  of  the  opin- 
ion that  it  is  so  indefinitely  framed,  and  of 
such  doubtful  construction,  that  It  Is  impos- 
sible to  ascertain  its  meaning,  the  law  Is  in- 
operative, and  chapter  132  of  the  acts  of  the 
Thirty-Third  Legislature  void ;  and,  so  hold- 
ing It  necessarily  follows  that  article  TTO  of 
the  Code  of  Criminal  Procedure  was  not  re- 
pealed in  its  application  to  felony  convictions, 
and  appellant  was  entitled  to  have  the  jury 
assess  the  punishment  as  well  as  pass  on  bis 
guilt  or  Innocence,  and  the  Judgment  and 
sentence  based  on  the  verdict  fixing  no  pen- 
alty are  wholly  void.  Did  we  deem  it  neces- 
sary we  would  discuss  the  other  grounds 
upon  wliich  it  is  claimed  the  law  is  void,  but, 
as  we  have  so  held  on  this  proposition.  It 
would  be  a  useless  consumption  of  time. 

However,  appellant  was  arrested  and  in- 
carcerated In  Jail  on  a  valid  indictment  whicb 
Is  still  pending  against  him,  and  he  ia  re- 
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manded  to  tbe  cnstody  of  the  sberlff  of  Oray- 
soa  conntj  to  be  held  by  Urn  to  await  legal 
trial  nnder  said  Indictment. 
Belator  remanded. 

PEtBNDBRGAST,  P.  J.  I  concor  In  that 
part  of  Jndse  HARPER'S  opinion  boldlng 
tbat  the  Leglalatnre  can  by  law  provide  that 
tbe  Jury  can  pass  only  on  the  gnllt  of  an 
accused  and  not  fix  the  punishment,  and, 
when  the  jnty  by  their  verdict  find  an  ac- 
cosed  snllty,  the  Jndge  alone  can  fix  the  pnn- 
lahment  I  have  found  much  difficulty  In 
arriving  at  a  conclusion  on  the  other  ques- 
tion ;  that  Is,  whether  the  provisions  of  chap- 
ter 132,  approved  April  3,  1913,  p.  262,  are 
80  indefinite  as  to  render  the  whole  act  void. 
After  gf-viag  the  question  much  thought  and 
Investigation,  I  think  the  act  Is  not  void; 
that  taking  aU  Its  provisions  and  constmlhg 
them  together,  which  must  be  done,  the  Leg- 
lalatore  did  not  Intend  to  prohibit  the  Jury 
from  fixing  the  punishment  of  such  felonies 
as  provide  for  a  fine  only  ori  in  the  alterna- 
tive, a  fine  or  a  term  in  the  penitentiary,  but 
that  the  intent  of  the  Legislature  was  that, 
as  to  such  offenses,  the  Jury  by  their  verdict 
should  assess  the  punishment,  and  that  the 
judge  in  that  class  of  felonies  should  not 
alone  fix  the  penalty.  I  do  not  care  to  dls- 
cnsa  the  question  at  alL 

DAVIDSON,  J.  I  ooncdr  In  result  reached 
by  Judge  HARPER  that  the  law  is  void.  It 
It  tmnecessary,  as  I  view  the  matter  decided, 
to  express  an  opinion  on  other  phases  of  the 
act. 


COLLINS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  10, 
1913.    Rehearing  Denied  Dec.  10,  1913.) 

CRnaHAX.  Law  (|  1102*)  —  Appeai.  —  State- 
ment or  Facts— Tnot  ot  Fiuno. 

A  statement  of  facts  not  filed  in  the  coun- 
ty court  antil  more  than  20  days  after  adjourn- 
ment will  be  stricken  under  the  statute  on  mo- 
tioB. 

rE^.  Note.— For  other  cases,  see  Criminal 
Law.  Dec  Dig.  {  1102.*] 

Appeal  from  El  Paso  County  Court ;  Albert 
8.  Bylar,  Judge. 

Ira  W.  Collins  was  convicted  of  oolawfully 
practicing  medldne  without  a  license,  and 
appeals.    Affirmed. 

Goldwell  *  Sweeney,  of  El  Paso,  for  appel- 
lant. GL  E.  Lane,  Asat  Atty.  Oen.,  for  the 
State. 

PRENDEEGAST,  P.  J.  Upon  proper  com- 
plalBt  and  information  charging  appellant 
wUb  unlawfully  practicing  medldne  without 
havfioc  and  recording  his  license  therefor, 
etc.,  antdlant  was  convicted,  and  his  pun- 
Iwlinifnt  fixed  at  a  fine  of  $60  and  one  day  in 
JaiL 


The  Assistant  Attorney  General  moves  to 
strike  out  what  purports  to  be  a  statement 
of  facts  In  this  case,  because  not  filed  In  the 
court  below  until  more  than  20  days  after 
the  adjournment  of  court  Under  the  many 
and  uniform  decisions  of  this  court  and  the 
statute,  the  motion  Is  sustained,  and  said 
statement  struck  out  Durliam  v.  State,  156 
S.  W.  222,  and  cases  dted.  In  the  absence 
of  a  statement  of  facts,  no  question  Is  raised 
that  we  can  consider. 

The  Judgment  ia  therefore  affirmed. 


Ex  parte  PRESTON. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  19, 
1913.) 

L  OmoEBs  (i  110*)— Pkack  Offigebs— Ddtt. 
It  is  the  purpose  of  the  law  that  peace  of- 
ficers especially  shall  do  everything  necessary 
to   prevent,   suppress,   and   punish   crime. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  SS  176-170,  182-184;    Dec  Dig.  |  110.*] 

2.  States  (i  66*)— "State  OmoEH." 

In  a  ijopular  sense  a  "state  officer"  ia  one 
whose  jurisdiction  is  co-extensive  with  the 
state, -while  in  a  more  enlarged  sense  a  "state 
officer"  is  one  who  receives  his  authority  un- 
der the  laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent- 
Dig.  I  68;    Dec.  Dig.  g  68.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6636-6688;    vol.  8,  p.  7804.] 

3.  Mtjnicipai.  Cobpobations  (|  180*)— Om- 
cEBs— Policeman. 

A  policeman  of  a  city  is  a  pablie  officer 
holding  his  office  as  a  trust  from  tne  state,  and 
not  as  a  matter  of  contract  between  himself 
and  the  city;  the  word  applying  equally  to 
every  member  of  the  police  force. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  449-457,  466,  482; 
Dec.  Dig.  S  180.*] 

4.  False  Febsonation  (g  2*)— What  Conbii- 
TXJTES— Executive  Osticeb. 

^  Code  Cr.  Proc  1911,  arts.  43,  44,  respec- 
tively, declare  that  policemen  of  an  incorporat- 
ed municipality  are  peace  officers,  and  that  it 
shall  be  the  duty  of  every  peace  officer  to  pre- 
serve peace,  while  Pen.  Code  1911,  arts.  506, 
561,  611,  require  peace  offers,  including  police- 
men, to  aid  in  the  enforcement  of  the  law 
against  disorderly  bouses,  gambling,  and  the 
unlawful  sale  of  intoxicants,  and  article  349, 
defining  the  term  "officer,"  states,  that  it  in- 
cludes any  peace  officer,  marshal,  or  policeman 
of  a  dty  or  town.  Beld  that,  while  an  execu- 
tive officer  is  one  whose  duties  are  mainly  to 
cause  the  laws  to  be  executed,  a  policeman  is 
an  executive  officer  within  the  purview  of  Pen. 
Code  1911,  art  424,  providing  that  any  person 
who  shall  falsely  assume  or  pretend  to  be  a 
judicial  or  executive  officer  of  the  state  shall 
be  punished,  for  a  poUceman  is  a  public  officer 
of  the  state  expressly  charged  by  the  statutes 
with  enforcing  a  large  body  of  the  criminal 
law. 

[Ed.  Note.— For  other  cases,  see  False  Per- 
sonation, Cent  Dig.  |  2 ;   Dec  Dig.  |  2.*] 

Appeal  from  Harris  County  Court  at  Law; 
C.  C.  Wren,  Judge. 

Application  by  Will  Preston  for  a  writ  of 
habeas  corpus.  From  a  Judgment  remanding 
relator,  he  appeals.    Affirmed. 


■For  otlur 
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(Tex. 


R.  H.  Holland,  of  Houston,,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PREMDER6AST,  P.  3.  The  sheriff  of  Har- 
ris county  holds  the  relator  in  the  county 
Jail  by  virtue  of  a  proper  capias.  He  sued 
out  an  original  habeas  corpus  before  the  coun- 
ty Judge,  contending  that  the  complaint  and 
Information  on  which  he  was  arrested  and 
held  charged  no  ofTense  under  the  laws  of 
Texas,  and  that  he  was  entitled  to  his  lib- 
erty. The  county  Judge  who  granted  the 
writ  heard  the  case,  and.  remanded  the  re- 
lator, from  which  he  has  appealed  to  this 
court 

The  information  against  him  alleges  that 
on  October  4,  1913,  he  did  unlawfully,  will- 
fully, and  fraudulently  assume  and  pretend 
to  be  a  police  officer  of  the  city  of  Houston, 
Harris  county,  Tex.  Then  gives  the  particu- 
lars thereof,  and,  further,  that  he  was  not 
such  officer,  as  he  then  and  there  well  knew. 

This  prosecution  was  had  under  article 
424,  P.  C,  which  is:  "Any  person  who  shall 
falsely  assume  or  pretend  to  be  a  Judicial 
or  executive  officer  of  this  state,  or  a  Justice 
of  the  peace,  sheriff,  deputy  sheriff,  con- 
stable or  any  other  Judicial  or  ministerial 
officer  of  any  county  In  the  state,  and  shall 
take  upon  himself  to  act  as  such,  shall  be 
punished  by  imprisonment  in  the  county  Jail 
for  a  term  not  exceeding  six  months,  or  by 
fine  not  exceeding  five  hundred  dollars." 

Appellant  contends  that  this  statute  does 
not  Include  any  city  officer,  but  means  only 
officers  of  the  state  and  county,  which  are 
made  so  by  our  Constltation.  This  is  the 
only  question  raised. 

[1-4]  Our  statute  (C.  O.  P.  art  48)  express- 
ly enacts  that  policemen  of  an  Incorporated 
town  or  dty  are  peace  officers. 

Article  44  is:  "It  is  the  duty  of  every 
peace  officer  to  preserve  the  peace  within  his 
Jurisdiction.  To  effect  this  purpose,  he  shall 
use  all  lawful  means.  He  shall,  {n  every 
case  where  he  is  authorized  by  the  provisions 
of  this  Code,  interfere  without  warrant  to 
prevent  or  suppress  crime.  He  shall  execute 
all  lawful  process  issued  to  him  by  any  mag- 
istrate or  court  He  shall  give  notice  to  some 
magistrate  of  all  offenses  committed  within 
his  Jurisdiction,  where  he  has  good  reason 
to  believe  there  has  been  a  violation  of  the 
penal  law.  He  shall  arrest  offenders  without 
warrant  in  every  case  where  he  is  author- 
ized by  law,  in  order  that  they  may  be  taken 
before  the  proper  magistrate  or  court  and 
be  brotight  to  punishment" 

Chapter  4,  tit  10,  art  496  et  seq.,  P.  C, 
makes  the  keeping  of  bawdyhouses,  disorder- 
ly houses,  and  houses  of  assignation  Offenses, 
and  prescribe  punishiaent  therefor. 

Article  506  of  that  chapter  requires  all 
peace  officers^  naming  them,  including  may- 
or^ marshals,  diiefs  of  police,  and  deputies 
and  assistants,  and  poUc«nen,  of  towns  and 
cities  to  discover  and  report  to  the  proper 


legal  authorities,  and  by  all  lawful  means 
to  aid  in  the  enforcement  of  the  law  for 
violations  of  the  articles  of  that  chapter, 
and  requires  the  district  Judges  specially  to 
charge  grand  Juries  thereabout,  and  makes 
it  the  duty  of  the  grand  Juries  at  every  term 
of  the  district  court  to  call  before  them  each 
and  all  of  said  officers,  and  examine  them 
under  oatb  touching  their  knowledge  and  In- 
formation of  violations  thereof  and  as  to 
their  diligence  in  their  enforcement  Articles 
548  to  563  inclusive,  P.  C,  denounce  gaming 
and  the  keeping  of  premises  therefor,  etc. 

Article  564  specially  enacts:  "Whenever  it 
shall  come  to  the  knowledge  of  any  •  •  • 
police  officer  or  other  peace  officer,  by  af- 
fidavit of  a  reputable  citizen,  or  otiierwise, 
that  any  of  the  provisions  of  this  'law  are 
being  violated,  it  shall  be  the  duty  of  such 
officer  to  immediately  avail  himself  of  all 
lawful  means  to  suppress  such  violation." 

Article  611,  P.  C,  makes  it  an  offense  to 
sell  intoxicating  liquors  without  license,  and 
the  succeeding  articles  make  many  other  of- 
fenses regarding  the  unlawful  sale,  etc.,  of 
intoxicating  liquors. 

Then  article  631  in  the  same  chapter  re- 
quires that  any  peace  officer,  having  knowl- 
edge of  the  violation  of  this  chapter,  shall 
report  the  same  to  the  county  attorney,  who 
shall  forthwith  prosecute  any  person  or  per- 
sons violating  this  law. 

Chapter  4,  tit  8,  ^rt  320  et  seq.,  P.  C,  re- 
lating to  offenses  against  public  Justice,  and 
relating  to  the  arrest  and  custody  of  prison- 
ers, makes  many  acts  In  connection  therewith 
offenses — some  misdemeanors,  others  felonies. 

Then  article  349  defines  an  officer,  and 
states  that  it  means  any  peace  officer,  mar- 
shal, or  policeman  of  a  city  or  town. 

Article  261,  C.  G.  P.,  authorizes  towns  and 
cities  to  establish  roles  authorizing  the  ar- 
rest, without  warrant,  of  persons  found  in 
suspicious  places  and  under  circumstances 
which  reasonably  show  that  such  persons 
have  been  guilty  of  some  felony  or  breach  of 
the  peace,  or  threaten  or  are  about  to  commit 
some  offenses  against  the  laws. 

And,  as  said  by  this  court  in  Mlnter  v. 
State,  159  S.  W.  292 :  '"The  whole  theory  and 
purpose  of  our  laws  are  that  the  peace  of- 
ficers especially  shall  do  everything  and  all 
things  necessary  or  proper  to  prevent,  sup- 
press, and  punish  crime." 

23  A.  &  B.  Ency.  of  Law  (2d  Ed.)  p.  327, 
says:  "In  a  popular  sense  a  state  officer  la 
one  whose  Jurisdiction  is  coextensive  with 
the  state.  In  a  more  enlarged  sense  a  state 
officer  is  one  who  receives  his  authority  un- 
der the  laws  of  the  state,  and  performs  some 
of  the  governmental  functions  of  the  stata" 

An  executive  officer  is  one  whose  duties 
are  mainly  to  cause  the  laws  to  be  executed. 
Bouvler's  Law  Dictionary ;  Black's  Law  Dic- 
tionary ;  23  A.  &  B.  Bncy.  of  Law,  p.  326. 
28  Cyc.  497,  says :  "A  pollcMoan  of  a  dty  is 
a  public  officer  holding  his  office  as  a  trust 
from  the  state,  and  not  as  a  matter  of  con-  ' 
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tract  between  himself  and  tbe  dty."  Ag&ln, 
31  Cyc.  901,  defining  "policeman,"  says :  "As 
a  generic  term,  a  word  which  may  equally 
apply  to  any  member  of  the  police  force,  be 
Us  rank  and  station  what  it  may."  Throop 
on  Public  Officers,  in  section  10,  says  that  a 
policeman  and  a  police  ofBcer  are  public  of- 
ficers. Mechem  on  Public  OfScers  holds  that 
the  police  officers  of  a  dty  are  public  officers, 
and  says:  "The  jwwer  intrusted  to  the  cor- 
poration in  such  cases  Is  intrusted  to  it  as 
one  of  the  political  divisions  of  the  state,  and 
it  Is  conferred,  not  for  the  benefit  of  the  mu- 
nicipality, but  as  a  means  of  the  exercise  of 
the  sovereign  -povrer  for  the  benefit  of  all  the 
citizens.  The  officers  who  exercise  this  pow- 
er are  not  the  agents  or  servants  of  the  mu- 
nicipality, but  are  public  officers,  agents  or 
servants  of  the  public  at  large,  and  the  cor- 
poration is  not  responsible  for  their  acts  or 
omissions,  nor  for  the  acts  or  omissions  of 
the  subordinates  appointed  by  them."  1 
Dillon  on  Municipal  Corporations  (5th  Ed.) 
i  390,  discu8.slng  police  officers  and  their 
power  to  make  arrests,  says:  "The  office  of 
a  police  officer  is  not  known  to  the  common 
law;  it  is  created  by  statute,  and  such  an 
officer  has  and  can  exerdse  only  such  pow- 
ers as  he  is  authorized  to  do  by  the  Legisla- 
ture, expressly  or  derivatively.  He  is  an  of- 
ficer of  the  state  rather  than  of  the  munici- 
pality in  which  he  exercises  his  office."  In 
Johnson  v.  Banscom,  90  Tex.  327,  38  S.  W. 
763,  Chief  Justice  Gaines  for  onr  Supreme 
Court,  in  discussing  the  character  of  an  of- 
ficer of  the  dty  of  Galveston,  says:  "While 
acting  as  Justice  of  the  peace,  the  recorder 
of  the  dty  is,  to  all  intents  and  purposes,  a 
justice  of  the  peace,  and,  since  the  criminal 
Jurisdiction  of  a  Justice's  court  extends  only 
to  prosecutions  for  violations  of  certain  pe- 
nal laws  of  the  state,  he  is  as  to  the  functions 
of  that  office  a  state  officer.  Writs  and  pro- 
cesses issued  by  him  are  state  writs  and 
state  processes,  and  hence  they  must  run  in 
the  name  of  the  state  of  Texas."  In  City 
of  Galveston  v.  Hemmis,  72  Tex.  668,  11  S. 
W.  31,  13  Am.  St  Rep.  828,  our  Supreme 
Conrt  again  says :  "The  statute  of  this  state 
makes  policemen  of  incorporated  dties  and 
towns  public  officers,  that  is,  peace  officers, 
and  dothes  them  with  the  powers  and  duties 
of  other  peace  officera"  See,  also.  Basher 
V.  City  of  Dallas,  83  Tex.  153,  18  S.  W.  833; 
Harris  County  v.  Stewart,  91  Tex.  133,  41  S. 
W.  6S0.  In  Sanner  v.  State,  2  Tex.  Cr.  App. 
458,  this  court  held  that  the  word  "officer"  in 
artide  1022,  P.  C,  making  it  an  aggravated 
assault  to  commit  an  assault  and  battery 
upon  an  officer,  induded  and  meant  a  police- 
man of  any  dty  or  town. 

From  these  authorities  we  are  clearly  of 
the  opinion  that  an  "executive  officer  of  this 
state,"  as  used  in  said  article  424,  P.  C,  quot- 
ed above,  indndes  any  police  officer  or  po- 
liceman in  any  dty  or  town  of  this  state,  and 


that  by  sndi  description  the  Legislature  did 
not  intend  to  restrict  such  an  executive  offi- 
cer to  those  specially  enumerated  as  consti- 
tuting the  executive  department  of  this  state 
by  section  1,  article  4,  of  our  Constitution,  as 
contended  by  the  relator.  The  language  of 
this  statute  is  significant  It  is:  "Any  per- 
son who  shall  falsely  assume  or  pretend  to  be 
a  Judicial  or  executive  offleer  of  this  state" — 
not  a  Judicial  or  executive  state  officer.  We 
are  further  dearly  of  the  opinion  that  the 
Information  in  this  case  charged  an  oftense 
against  the  laws  of  the  state  under  said  ar- 
tide 424,  P.  C,  and  that  the  county  Judge 
was  correct  in  so  holding,  and  remanding  re- 
lator to  the  custody  of  the  sheriff. 

His  Judgment  is  therefore  affirmed,  and  we 
again  remand  him  to  the  custody  of  the  slier- 
UE. 


McLAIN  T.   STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Nov.  26, 

lJM3.) 
iNTOxicATiiia  Liquors  (I  146*)— Cbiminai. 
Offenses— Sale — Acts  Cows'wtutino. 
Where  accnsed  and  two  others  contributed 
money  to  buy  a  bottle  of  wbiBky,  and  accused 
with  the  money  so  contributed  purchased 
whisky,  which  he  and  the  others  then  drank, 
there  was  no  sale  of  whi^y  by  accused. 

[Ed.  Note.— For  other  cases,  gee  Intoxicating 
Liquors.  Cent  Dig.  §{  159,  160,  163 ;  Dec  Dig. 
I  146.*^ 

Appeal  from  Anderson  County  Court;  W. 
I.  Sims,  Special  Judge. 

Marvin  McLain  was  convided  of  violating 
the  local  option  law,  and  he  appeals.  Re- 
versed and  remanded. 

Kay  ft  Seagler,  of  Palestine,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  prosecutes  this 
appeal  from  a  conviction  for  violating  the 
local  option  law.  Two  grounds  are  present- 
ed :  First  the  evidence  is  insuffldent ;  sec- 
ond, the  Jury  discussed  appellant's  failure  to 
testify  while  considering  the  case.  Taylor, 
the  alleged  purchaser,  testified  for  the  state 
tliat  in  November,  1912,  he,  defendant,  and 
McDaniel  were  talking  together  in  Franks- 
ton,  Anderson  county,  McDaniel  remarked 
that  be  wislted  he  liad  some  whisky,  and 
asked  the  defendant  if  he  knew  where  he 
could  get  it  Appellant  answered  he  thought 
he  could  find  some.  Witness  and  McDfiniei 
gave  appellant  $1.26,  the  witness  putting  in 
75  cents  and  McDanld  60  cents,  and  he  says : 
"I  think  the  defendant  gave  25  cents.  I  did 
not  see  him  put  up  the  money,  but  my  best 
recollection  is  that  he  said  be  would  throw 
in  26  cents,  and  that  amount  was  all  he  had." 
He  and  McDanid  gave  defendant  the  money. 
He  went  away,  and  in  about  20  or  30  minutes 
returned  with  a  quart  of  vfhisky,  which  they 
drank.  On  cross-examination  he  was  asked 
the  direct  question:   "Did  you  ever  buy  any 
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wUsky  from  Marvin  McLoin?  A,  No;  the 
only  time  I  ever  got  any  whisky  from  Mar- 
vin McLaln  was  some  time  in  November, 
1912.  We  had  been  drinking  whisky  on  that 
day,  and  we  were  all  near  Mr.  McDanlel's 
picture  gallery.  Mr.  McDanlel  remarked 
that  he  wished  he  had  some  whisky  and  ask- 
ed the  defendant  if  he  knew  where  he  could 
get  some.  The  defendant  answered  that  he 
thought  he  did.  Mr.  McDanlel  said  he  wonld 
go  50  cents,  and  I  said  I  wonld  go  75  cents ; 
the  defoidant  said  he  wonld  gb  a  quarter, 
and  said  he  would  try  and  find  some.  We 
handed  him  our  part  of  the  money,  and  he 
went  off  towards  the  d^tot  and  returned 
with  a  quart  of  whisky.  Yes;  I  know  the 
price  of  whisky  In  and  around  Frankston; 
it  costs  $1.60  a  quart  There  had  been  a  lot 
of  negroes  charged  with  bootlegging  around 
there.  I  did  not  know  whether  they  pleaded 
guilty  or  not"  McDSanlel  testified  the  same 
as  did  Taylor,  almost  literally.  John  Mo- 
Lain  testified  he  was  appellant's  brother,  and 
was  In  Frankston  tiie  day  appellant  got  whis- 
ky for  Taylor  and  McDanleL  His  brother 
calne  to  blm  and  asked  him  if  he  knew 
where  he  could  get  some,  whisky.  He  In- 
formed blm,  and  they  went  to  the  depot, 
where  witness  had  seen  a  negro  some  time  be- 
fore that  hanging  around  the  express  office; 
when  they  reached  the  depot  the  negro  was 
leaving,  going  north  up  the  railroad  track 
with  a  bundle  or  package.  They  followed, 
overtook,  and  bought  from  him  a  bottle  of 
whisky;  his  brother  paying  $1.50  for  It  His 
brother  then  went  back  up  town,  etc. 

This  <is  the  case,  and  we  are  of  opinion  ap- 
pellant's contention  is  correct — that  the  state 
is  not  entitled  to  a  conviction.  These  facts 
are  uncontroverted,  and  In  fact  it  Is  aU  the 
evidence  there  Is  lu  the  record.  They  do 
not  support  a  conviction.  No  witness  testi- 
fied appellant  sold  any  whisky.  All  the  evi- 
dence shows  that  he,  Taylor,  and  McDanlel 
put  up  $1.60,  and  appellant  went  and  bought 
the  whisky  with  it,  and  paid  $1.60  for  It,  and 
they  drank  it  It  is  unnecessary  to  cite  au- 
thorltiea 

On  the  second  proposition,  discussion  of 
appellant's  failure  to  testify,  ytff  believe  the 
judgment  should  be  reversed;  but  it  is  un- 
necessary to  discuss  It 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded. 


ABRISMAN  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  19, 

1913.    Behearlng  Denied  Dec  10,  1913.) 

Cbihinax    Law    9   1102*)  —  Statkueht   ov 

Facts. 

A  purported  statement  of  facts,  not  filed 
in  tile  trial  court  until  six  montlis  after  ad- 
journment, cannot  be  considered  on  a  criminal 
appeal,  and  will  be  stricken. 

[Ed.    Note. — For   other   cases,   see    Criminal 
Law,  Dec.  Dig.  {  1102.*] 


Appeal  from  District  Court,  Wldilta  Coun- 
ty; P.  A.  Martin,  Judge. 

Will  Arrisman  was  convicted  of  robbery, 
and  apiieals.    Affirmed. 

T.  F.  Hunter,  of  Wichita  FaUs,  for  appel- 
lant 0.  B.  Lane,  Asst  Atty.  Oen,  for  the 
State. 

PRENDEROAST,  P.  J.  Appellant  was 
convicted  of  robbery,  and  his  punishment  fix- 
ed at  the  lowest  prescribed  by  law.  TVhat 
purports  to  be  a  very  short  statement  of 
f&cts  in  the  case  was  not  ffied  in  the  court 
below  until  six  months  after  the  adjourn- 
ment of  the  court,  and,  of  course,  cannot  be 
considered  on  this  appeal,  and  is  struck  out 
on  the  motion  of  the  Assistant  Attorney  Gen- 
eral. There  Is  nothing  attempted  to  be  rais- 
ed by  appellant  wlilch  we  can  consider  in  the 
absence  of  a  statement  of  facts. 

The  judgment  will  be  affirmed. 


HILL  T.  STATE. 

(Court  of  Criminal  Appeals  of  TexasL     Nor. 
26,  1913.) 

1.  Hoiaoira   (I  809*)  — Ibsuxs  — NBGUGKirr 

BOMIOIDX. 

Where  accused  testified  that  he  went  to  a 
house  where  his  wife  was,  without  intending  to 
have  a  difficulty  with  her,  but  to  induce  her 
to  go  home  with  him,  and  as  he  was  standing 
in  the  door  some  women  got  hold  of  his  gun, 
and  it  was  accidently  discharged  in  the  scuffle, 
shooting  his  wife,  the  court  should  liave  in- 
atructed  on  negligent  homicide  in  the  second 
degree. 

[Ed.  Note.— For  other  cases,  see  Homicide 
Cent  Dig.  {§  649,  650,  652-655;  Dec.  Dig.  | 
309.*] 

2.  Cbivinai.  Law  (|  618*)— Conixssionb. 

An  alleged  statement  by  accused,  while  he 
was  under  arrest  and  had  not  been  warned, 
that  he  shot  his  wife  because  she  would  not 
go  home  with  him  was  not  admissible  for  the 
purpose  of  impeaching  accused  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1167-1162;  Dec  Dig.  f 
618.*] 

3.  Ckiminal  Law  (J  385*)— Aomssioit  o»  Ev- 

IDEHCB. 

It  is  improper  practice  to  permit  incompe- 
tent and  injurious  evidence  to  go  before  the 
Jury,  and  after  it  had  been  discussed  to  exclude 
or  withdraw  it  on  the  court's  own  motion  or 
at  the  suggestion  of  the  prosecuting  oflScer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  801,  865-868,  870,  878; 
Dec  Dig.  I  385.*] 

4.  HomoiDB   ({  168*)  — AoiasBioir  or  Evi- 
dence. 

In  a  prosecution  for  killing  accused's  wife, 
claimed  to  have  occurred  while  he  was  attempt- 
ing to  luLve  her  go  home  with  him,  evidence  as 
to  a  quarrel  between  them  earlier  in  the  morn- 
ing, other  than  that  which  was  the  basis  of  the 
homicide,  was  admissible  to  show  the  relation 
between  the  parties,  and  as  throwing  light  on 
accused's  visit  to  the  house  wliere  the  homicide 
occurred. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  293-206;   Dec.  Dig.  |  158.*] 
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R.  HomciDB  n  8*)— What  I<aw  CtoTXBns. 

Pen.  Code  1911,  art  IS,  provides  that,  when 
a  penalty  for  an  offense  la  prescribed  by  one  law 
and  altered  by  a  subsequent  law,  the  penalty 
of  tiie  second  law  shall  not  be  inflicted  for  an 
offense  committed  before  it  took  effect,  and  that 
the  defendant  shall  be  tried  and  punished  under 
the  law  in  force  when  the  offense  was  com- 
mitted, except  tliat,  when  the  second  law  amelio- 
rates the  punishment,  defendant  stiall  be  pun- 
ished thereunder,  unless  he  elects  to  be  punish- 
ed under  the  former  law,  and  article  18  provides 
that  if  an  offense  be  defined  by  one  law,  and 
its  definition  changed  by  a  subsequent  law,  the 
modification  shall  not  take  effect  as  to  an  of- 
fense already  committed.  Held,  that  one  who 
committed  a  homicide  in  April,  before  Acta 
33d  Jjeg.  c  116,  abolishing  the  degrees  of  mur- 
der, became  effective  on  July  1st,  was  entitled 
to  be  tried  and  sentenced  under  the  former  law, 
which  recognized  different  degrees  of  murder. ' 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  IS;    Dec.  Dig.  i  a*] 

Prendergast,  P.  J.,  dissenting  in  part 

Appeal  from  District  Ck>art,  Harrison 
County;  H.  T.  Lyttleton,  Judge. 

Israel  Hill  was  convicted  of  murder,  and 
appeals.    Reversed  and  remanded. 

Scott  ft  Caven,  Hobart  Key,  and  Geo.  J. 
Ryan,  all  of  Marshall,  for  appellant  C.  B. 
Lane,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder,  and  his  punishment  assessed  at 
death. 

He  killed  his  wlte.  The  witnesses  differ 
widely  as  to  the  conditions  and  drcumstances 
tiiat  envlnned  the  case  and  the  homldde. 
The  state's  case  Is  based  upon  the  theory 
that  api>ellant  and  his  wife  had  a  quarrel  In 
the  morning,  in  which  he  may  have  been  the 
provoking  cause;  at  least  the  state  sought 
to  place  blame  upon  him.  He  went  to  work, 
and  she  went  to  a  ndgbbor's.  Without  going 
Into  details,  later  during  the  morning,  and 
before  the  noon  hour,  he  appeared  at  tiie 
house  of  the  family  where  his  wife  had 
gone.  The  state's  theory  of  the  immediate 
facts  Is,  In  substance,  that  he  undertook  to 
get  his  wife  to  go  home;  she  agreed  to  go, 
but  told  him  to  go  on,  and  she*  would  come 
directly.  He  then  told  her  If  she  did  not 
go  now  she  would  not  go.  This  was  re- 
peated a  time  or  two.  Appellant  had  his 
gnn  with  him,  and  Is  shown  to  have  bought 
cartridges  that  morning  while  at  the  store, 
to  which  place  he  went  to  secure  bolts  to 
fix  a  broken  plow.  It  Is  shown  also  by  the 
state  that  the  women  at  the  house  wliere  ap- 
pellant went  had  closed  the  door  against  ap- 
pellant, and  he  went  to  a  window  for  the 
purpose  of  shooting  his  wife;  that  he  left 
there^  and  went  back  to  the  door,  and  forced 
it  open.  One  of  the  women  pushed  the  gun 
to  one  side,  and  again  closed  the  door.  He 
again  opened  it,  with  his  gun  presented,  and 
fired,  striking  his  wife  in  the  upper  part 
of  the  hip,  from  which  within  about  60  hours 
she  died.  Appellant's  theory  Is  quite  con- 
trary to  this.     He  states  that  he  went  by 


the  house  where  his  wife  was  with  no  pur- 
pose of  having  any  difficulty  with  her,  and 
denies  the  language  Imputed  to  him  by  the 
state's  witnesses.  He  said  he  was  trying  to 
Induce  his  wife  to  go  home,  and  had  no  pur- 
pose or  intent  of  hurting  her,  and  made  no 
threats.  In  fact,  his  testimony  excludes  the 
Idea  that  he  Intended  to  kill  his  wife.  As 
he  was  standing  In  the  door  one  or  more  of 
the  women  got  hold  of  his  gun,  and  in  the 
scuffle  It  was  in  some  way  discharged,  and 
the  load  of  shot  accidentally  struck  his  wife. 
He  denied  being  at  the  house  for  any  sinister 
or  mischievous  purpose,  while  the  women 
make  It 'apparent  he  was  there  for  that  pur- 
pose, and  Intentionally  killed  his  wife,  or 
that  such  would  be  a  f&lr  deduction  from  the 
state's  testimony. 

[1]  Appellant's  contention  is  that  he  was 
entitled  under  this  state  of  facts  to  a  charge 
upon  negligent  homicide,  first,  that  he  had 
a  right  to  visit  the  house  at  this  point  to 
see  his  wife,  and,  if  he  did  no  wrong,  and 
was  there  for  the  purpose  of  asking  or  pur- 
suadlng  her  to  go  home  vrlth  him,  It  would 
be  negligent  homldde  of  the  first  degree; 
second,  that  the  issue  of  negligent  homldde 
was  raised  In  that,  if  he  was  doing  things 
that  were  illegal  and  unlawful  at  the  resi- 
dence of  these  people,  It  would  place  him  In 
the  wrong  legally,  and  therefore,  if  the  gun 
went  off  acddentally,  he  would  be  guilty 
of  no  higher  offense  than  negligent  homi- 
cide of  the  second  degree.  He  asked  special 
charges  submitting  these  Issues  to  the  jury, 
which  were  promptly  refused  by  the  court 
We  are  of  opinion  that  the  evidence  raised 
the  Issue  of  negligent  homldde,  and  appel- 
lant's contentions  are  correct,  especially  with 
reference  to  negligent  homldde  in  the  second 
degree.  If  he  was  there  disturbing  the  peace 
at  a  private  residence,  at  which  place  he  had 
no  right  to  be  for  Illegal  purposes,  and  his 
gun  was  acddentally  discharged  in  the  scuf- 
fle, and  he  did  not  fire  It  for  the  purpose 
of  killing  his  wife,  there  would  be  negligent 
homldde  In  the  case,  and  this  charge  should 
have  been  given.  ^ 

[2]  The  court  permitted  t^e  state  to  prove, 
while  appellant  was  under  arrest  and  with- 
out being  warned,  he  made  this  statement 
to  the  sheriff,  that  he  shot  lils  wife  because 
she  would  not  go  home  with  him.  Proper 
objections  were  urged,  appellant  was  under 
arrest  and  unwarned,  and  therefore  this  state- 
ment was  not  admissible.  The  court  admit- 
ted it  upon  the  theory  that  a  predicate  had 
been  laid  for  its  introduction  as  impeach- 
ment, and  therefore  the  state  was  entitled 
to  thus  Impeach  appellant  It  will  be  stated 
further  after  it  had  been  before  the  jury  for 
some  time  the  district  attorney  stated  that 
after  thinking  the  matter  over  the  authorities 
held  against  him,  and  be  asked  the  court  to 
withdraw  It  from  the  Jury,  which  the  court 
did.  That  this  testimony  was  inadmissible 
has  been  settled  so  long  and  so  clearly  by 
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the  adjudicated  eases  It  woald'  seem  at  this 
late  day  nnnecessary  to  even  reiCer  to  tbem; 
bnt,  as  there  seems  to  be  a  tendency  to 
Ignore  the  decisions  of  this  conrt  with  ref- 
erence to  this  matter,  it  Is  deemed  advisable 
to  again  call  attention  to  it,  and  cite  the 
authorities,  commencing  witii  Morales  t. 
State,  36  Tex.  Or.  R.  234,  36  S.  W.  435,  846; 
Johnson  v.  State,  43  Tex.  Cr.  R.  478,  66  S.  W. 
845;  Wright  v.  State,  36  Tex.  Or.  R.  438, 
87  S.  W.  732;  Rodrlquea  v.  State,  36  S.  W. 
489;  Bailey  t.  State,  40  Tex.  Cr.  R.  153,  49 
9.  W.  102;  Walton  v.  State,  41  Tex.  Cr. 
R.  458,  65  S..W.  666;  Parker  v.  State,  67 
S.  W.  668;  Johnson  v.  State,  43  Tex.  Or.  K. 
476,  66  S.  W.  848.  These  all  refer  to  and 
reafDrm  the  mle  laid  down  In  Morales  t. 
State,  supra.  In  Brown  v.  State,  65  Tex. 
Cr.  R.  583, 118  &  W.  139,  it  was  held  that  in 
prosecutions  for  perjury  it  was  reversible 
error  to  permit  the  state  to  Introduce  in 
evidence  verbal  confessions  of  the  defendant 
made  while  under  arrest  to  impeach  him. 
See,  also,  Hankins  v.  Stete,  75  S.  W.  787. 
These  cases  will  be  found  collated  in  5  Rose's 
Notes,  p.  1108.  There  are  other  cases  de- 
cided by  the  court  since  the  collation  of 
these  cases;  bnt  these  are  all  sufflcient,  It 
would  seem,  to  show  that  this  rule  is  settled, 
if  the  dedsions  of  this  court  can  settle  any- 
thing. In  Clemente  v.  State,  163  S.  W.  1137, 
this  court  held  that  it- was  erroneo.us  for  the 
state's  attorney  to  aJsK  a  witness  questions 
with  refer«ice  to  a  conspiracy  betweoi  the 
accused  and  other  parties,  when  the  officer 
asking  the  question  knew  that  he  could  not 
prove  the  conspiracy.  This  opinion  was  by 
Judge  Harper.  If  it  was  error  under  those 
circumstences,  and  the  writer  thinks  Judge 
Harper's  opinion  Is  correct,  then  it  ought  to 
be  unnecessary  for  prosecuting  officers,  in  the 
face  of  this  long  line  of  dedsions  settling  the 
law  of  Texas  as  they  have  settled  It,  to  be 
informed  of  the  fact,  and  It  would  be  a  pre- 
sumpti4m  at  least  In  his  favor  that  he  knew 
the  law  and  decisions  of  the  court  upon 
which  he  most  rely  in  the  prosecution  of 
criminal  cases. 

[S]  We  want  to  call  attention  again  to  an- 
other phase  of  this  matter  that  has  occurred 
with  unnecessary  frequency,  that  is,  that 
injurious  and  illegal  testimony  will  be  per- 
mitted to  go  before  the  Jury,  and,  after  it  has 
been  investigated  and  discussed  until  the 
matter  is  thoroughly  in  the  minds  of  the 
Jury,  the  court  will  then  either  of  ite  own 
volition  or  at  the  suggestion  of  prosecuting 
officers  withdraw  it  This  practice  has  been 
condemned.  If  such  testimony  is  inadmis- 
sible, it  would  take  no  reasoning  to  show 
that  this  would  be  a  clear  violation  of  the 
rules  of  right.  Justice,  and  law. 

[4]  There  was  a  bill  of  exceptions  reserved 
to  the  admission  of  testimony  with  reference 
to  a  quarrel  that  occurred  between  appellant 
and  his  wife  earlier  in  the  morning  than 
that  which  is  the  basis  of  this  homicide.  It 
was  seriously  objected  that  this  testimony 


should  not  1>e  admitted.  The  writer  Is  in- 
clined to  beUeve  it  was  admissible.  It  show^ 
ed  the  relations  between  the  parties,  and  may 
have  tended  to  throw  light  on  his  visit  to 
the  house  where  the  homicide  occurred.  We 
deem  it  unnecessary  to  go  into  that  matter; 
but,  as  this  record  presents  those  questions, 
we  are  of  opinion  that  it  was  admissible. 

[5]  This  case  was  tried  and  the  conviction 
resulted  under  the  late  act  of  the  Thirty- 
Third  Leglslatore,  where  the  degrees  of  mur- 
der were  abolished,  and  a  general  definition 
substituted.  Acts  33d  Leg.  c  116.  Appellant 
generally  objected  to  being  tried  under  the 
new  law;  his  case  having  arisen  under  the 
old  law.  The  homicide  occurred  in  the  early 
part  of  April,  before  the  late  act  went  into 
operation  on  the  1st  of  July.  The  trial  oc- 
curred after  the  1st  of  July,  The  court  gave 
a  general  definition  of  malice,  also  of  express 
and  implied  malice,  and  then  instructed  the 
Jury  that,  if  appellant  with  malice  afore- 
thought killed  the  deceased,  he  would  be 
guilty,  and  could  be  punished,  but.  If  they 
found  the  killing  was  upon  express  malice, 
they  could  only  convict  him  of  murder  in  the 
first  degree.  Appellant  excepted  to  all  thia, 
and  asked  a  charge  submitting  murder  in  the 
second  degree,  which  is  unnecessary  to  i<e- 
peat  The  contention,  without  going  into  de- 
tails, is  that,  appellant's  case  having  arisen 
under  the  old  law,  he .  had  the  right  to  be 
tried  under  that  law,  and  that  the  two  de- 
grees of  murder  should  have  been  submitted 
to  the  Jury,  and  also,  Inddentally  to  that, 
that  the  Judgment  should  be  reversed,  be- 
cause the  Jury  failed  to  state  the  degree  of 
murder  for  which  they  convicted  appellant 
If  the  first  proposition  is  correct,  the  second 
would  necessarily  be  correct  We  are  of 
opinion  that  appellant  bad  the  tight  to  be 
tried  under  the  old  law  by  reason  of  the 
provisions  of  articles  15  and  18  of  the  Revis- 
ed Penal  Code. 

Article  16  is  as  follows:  "When  the  pen- 
alty for  an  ofCenae  is  prescribed  by  one  law, 
and  altered  by  a  subsequent  law,  the  penalty 
of  such  second  law  shall  not  be  inflicted  tor  '^ 
a  breach  of  the  law  committed  before  tiie 
second  shall  have  taken  effect  In  every 
such  case  the  offender  shall  be  tried  under 
the  law  in  force  when  the  offense  was  com- 
mitted, and  if  convicted,  punished  under  that 
law;  except  that  when  by  the  provisions  of 
the  second  law  the  punishment  of  the  offense 
Is  ameliorated,  the  defendant  shall  be  pun- 
ished under  -such  last  enactment,  unless  he 
elect  to  receive  the  penalty  prescribed  by  the 
law  In  force  when  the  offense  was  commit- 
ted." 

Artide  18  is  as  follows:  "If  an  offense 
be  defined  by  one  law,  and  by  a  subsequent 
law  the  definition  of  the  offense  is  changed, 
no  sndi  change  or  modification  shall  take 
effect  as  to  offenses  already  committed;  but 
all  offenders  against  the  first  law  shall  be 
tried,  and  their  guilt  or  innocence  determined 
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In  accordance  with  tbe  provisions  thereof." 
It  may  be  a  question  as  to  whether  the 
pnnlshment  of  the  offense  Is  ameliorated  by 
the  terms  of  the  new  law.  Appellant  In- 
sisted npon  being  tried  under  the  old  law, 
and  under  the  terms  of  the  statute  he  had  a 
right  to  be  tried  under  that  law,  and  It 
might  be,  so  far  as  this  case  Is  concerned,  If 
murder  in  the  second  degree  had  been  given 
as  requested  by  appellant  under  the  old  law, 
the  Jury  would  have  found  him  guilty  of  mur- 
der in  the  second  degree,  which  would  un- 
questionably have  been  a  milder  punishment 
than  this,  because  they  could  not  have  in- 
flicted the  death  penalty  for  murder  in  the 
second  degree.  Be  that  as  It  may,  he  de- 
manded the  right  and  submitted  charges  to 
the  effect  that  he  desired  to  be  tried  under 
(he  old  law,  under  which  the  offense  was 
committed.  This  he  had  a  right  to  demand, 
and  the  court  should  have  tried  blm  under 
that  law.  This  much  is  said  so  that  upon 
another  trial  the  court  will  try  the  case  un- 
der the  old  and  not  the  new  law,  if  demanded 
by  defendant 

For  the  reasons  indicated,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 

PREINDEKGAST,  P.  J.  I  concur  In  the 
disposition  of  this  case.  I  am  inclined  to  be- 
lieve no  charge  on  negligent  homicide  should 
have  been  given;  that  submitting  accidental 
killing  was  all  that  was  required. 


KEY  V.  STATE. 

(CoUrt  of  Criminal  Appeals  of  Texas.    Nov.  12, 

1913.    Rehearing  Denied  Dec.  10,  1913.) 

1.  Mathem  ({  1*)— Ofitensks— "Maim." 

Under  the  statute  providliig  that  to  maim 
is  to  wUlfnlly  and  maliciously  deprive  of  an 
ear,  etc^  the  injury  must  be  done  willfully  and 
maliciously,  and,  if  it  arises  from  a  sudden  at> 
tack  without  premeditated  design,  the  offense 
is  not  maiming. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent.  Dig,  H  1-6;    Dec  Dig.^  L* 

For  other  definitions,  see  Words  and  Phras- 
«a.  voL  5,  pp.  4275,  4276.] 

2.  Matheu  (I  l*)—MAiMiNa— Extent  of  In- 

JUBT. 

Where  the  statute  prohibits  an  Injury  to 
a  member,  such  as  an  ear,  «tc.,  which  disfigures 
the  person,  the  whole  member  need  not  be  de- 
tadted  to  constitute  the  offense,  but  a  wTerance 
of  only  a  small  part,  which  does  not  disfigure 
the  person  and  could  only  be  discovered  by 
close  examination,  is  not  an  offense  under  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  H  1-6;  Dec.  Dig.  i  1.*] 

3.  Mathem   ((   1*)— Oitenses— "Wiixfui,"— 
"Maucioub." 

An  act  is  "willful"  within  the  statute  pro- 
viding that  to  "main"  is  to  willfully  and  ma- 
lieionsly  deprive  of  a  member,  etc,  if  committed 
with  an  evil  intent,  with  legal  malice,  and  with^ 
out  reasonable  ground  for  believing  the  act 
to  be  lawful  or  legal  justification,  and  is  "mali- 
cious" if  committed  in  a  state  of  mind  show- 
ing a  heart  rettardless  of  social  duty  and  fatal- 


ly bent  on  mischief;   a  wrongful  act  intention- 
ally done  without  legal  justification  or  excuse. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  {{  1-5;   Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7468-7481,  7835,  7836;    vol.  6,  p. 
4307;    vol.  8,  p.  7714.] 
4.  Mayhem  (§  !•)— Offenses— MAnnNO. 

If  a  maiming  occurred  under  the  immediate 
influence  of  sudden  passion  aroused  by  ade- 
quate cause,  such  as  an  assault,  the  issue  of 
simple  assault  by  accused  would  not  be  in  the 
case,  though  accused  only  intended  to  commit 
a  simple  assault;  Pen.  Code  1911,  art.  50, 
providing  that  if  one  intending  to  commit  a, mis- 
demeanor shall,  through  mistake,  commit  a 
felony  be  shall  receive  the  lowest  punishment 
for  the  offense  committed. 

[E^.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  Si  1-6;    Dec  Dig.  |  1.*] 

Davidson,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  P.  A.  Martin,  Judge. 

Jesse  Key  was  convicted  of  maiming,  and 
appeals.    Affirmed. 

T.  F.  Hunter,  of  Wichita  Palls,  for  appel- 
lant   G.  E.  Lane,  Asst  Atty.  Gen.,  for  the 

Stata 

DAVIDSON,  J.  Appellant  was  convlctea 
of  maiming,  and  given  two  years  in  the 
penitentiary. 

The  evidence  is  indisputable  that  appel- 
lant bit  off  a  small  part  of  the  outer  edge 
or  rim  of  the  ear  during  a  fight  with  the 
assaulted  party,  Ashley.  Ashley  did  not  tes- 
tify. The  state's  witnesses  show  that  a 
fight  occurred  between  Ashley  and  appellant 
on  the  sidewalk  or  street  in  front  of  a  pool 
room  or  billiard  hall.  The  parties  had 
played  pool,  and  Ashley  had  raised  a  dis- 
turbance In  the  pool  hall  because  he  had  lost 
the  game.  Being  rather  profane,  Ashley 
was  ordered  out  by  the  keeper  of  the  hall. 
There  Is  some  conflict  as  to  how  the  parties 
got  out  of  the -pool  hall  onto  the  sidewalk. 
It  seems,  however  from  the  evidence  that 
Ashley  pulled  defendant  out.  Anyway,  after 
they  got  upon  the  street  they  engaged  in  a 
personal  altercation.  There  Is  evidence  that 
Ashley  struck  the  defendant  with  a  beer 
bottle  and  also  cut  his  finger  with  a  knife. 
These  matters  are  not  very  Important,  howev- 
er, except  to  show  they  were  engaged  in  rath- 
er an  animated  personal  encounter.  When 
they  "clinched,"  they  fell  upon  the  sidewalk, 
some  of  the  evidence  tending  to  show  they 
had  what  they  call  a  "dog  faU";  but,  in 
any  event,  appellant  obtained  the  better  of 
the  fall  and  finally  got  on  top  of  Ashley 
and  was  holding  him  to  prevent  being  cut 
with  a  knife.  This  is  his  view  of  the  case, 
and  bis  testimony  is  to  that  effect  He  says 
Ashley  was  biting  his  neck,  and  he  con- 
cluded be  would  bite  him  In  the  same  way 
Ashley  was  biting  him,  so  he  reached  down 
and  thought  he  was  biting  upon  the  neck. 
Ashley  screamed  rather  vociferously.  Some 
of  the  parties  approached  the  contestants 
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and  tondied  appellant  upon  the  shoulder 
and  told  him  to  get  off,  which  he  did.  This 
is  shown  by  the  state's  witnesses,  and  also 
bj  the  defendant's  testimony.  So  it  may 
be  stated  to  be  uncontroverted,  when  ai)- 
pellant  got  up,  or  at  least  when  he  turned 
Ashley  loose,  he  spit  out  of  his  mouth  what 
he  says  he  discovered  to  be  a  part  of  Ash- 
ley's ear,  and  what  the  witnesses  show  to 
be  a  small  portion  of  Ashley's  ear.  This  is 
described  as  being  the  small  portion  of  the 
outer  rim  of  it,  and .  all  the  witnesses  say 
less  than  one-third  in  amount  or  size  of  the 
ear. 

[1]  Under  our  statutes,  in  order  to  consti- 
tute maiming,  disfiguring,  or  the  biting  of 
the  ear  or  the  member  mentioned  In  the  in- 
dictment, it  must  be  done  willfully  and  ma- 
liciously. It  it  Is  not  so  shown  by  the  evi- 
dence, then  the  offense  of  maiming  is  not 
made  out  The  statute  thus  reads:  "To 
maim  is  to  willfully  and  maliciously  cut  off 
or  otherwise  deprive  a  person  of  a  hand, 
finger,  toe,  foot,  leg,  nose  or  ear,  put  out 
an  eye,  or  in  any  way  deprive  a  person  of 
any  other  member  of  his  body."  Constru- 
ing this  statute,  this  court  in  Bowers  v. 
State,  24  Tex.  App.  642,  7  S.  W.  247,  6  Am. 
St  Rep.  901,  held  that  the  two  elements  of 
willfulness  and  malice  must  combine.  We 
are  of  opinion  that,  if  appellant  maliciously 
and  willfully  bit  the  assaulted  party's  ear  so 
as  to  disfigure  him,  he  would  come  within 
the  definition  of  the  statute.  If  he  did  not 
wUlfuUy  and  maliciously  do  so,  although 
he  may  have  bit  the  ear,  then  the  offense  is 
not  complete,  and  the  evidence  would  not 
sustain  the  conviction.  It  is  also  laid  down 
in  26  Oyc.  1598,  that  under  the  statutory 
rule  there  must  be  a  premeditated  design, 
and,  if  the  injury  arises  out  of  a  sudden 
attack  unconnected  with  any  premeditated 
design  against  the  person,  the  offense  is  not 
complete.  Quite  a  number  of  authorities 
are  dted  in  support  of  this  in  footnote  26 
found  in  the  above  authority.  This  rule  is 
In  conformity  with  our  statute  and  seems 
to  lay  down  the  correct  rule. 

[2]  It  also  seems  to  be  a  correct  rule  that, 
where  the  inhibition  is  directed  against  an 
injury  which  disfigures,  it  is  not  necessary 
that  the  whole  member  should  be  mutilated 
or  detached  if  the  injury  only  impairs  come- 
liness. The  authorities  also  lay  down  the 
proposition  that  the  cutting  or  biting  off  a 
small  portion  of  the  member  which  does  not 
disfigure  the  person,  and  could  only  be  dis- 
covered by  close  inspection  or  examination, 
when  attention  is  directed  to  it,  will  not 
constitute  maiming  under  the  statute.  This 
is  the  rule  laid  down  in  the  case  of  State 
V.  Abram,  10  Ala.  928. 

This  much  is  said  to  meet  the  questions 
suggested  in  the  motion  for  a  new  trial  and 
urged  as  error  here,  to  wit,  the  failure  of 
the  court  to  diarge  upon  simple  assault 
The  court  charged  upon  maiming  and  self- 
defensei.    The  trouble  between  the  parties 


come  up  in  sort  of  an  accidental  way  grow- 
ing out  of  the  alleged  injured  party's  con- 
duct and  becoming  angry  and  provoking 
the  diCQcnlty  because  he  had  lost  a  game 
or  two  of  pooL  The  fight  was  an  ordinary 
sudden  one,  and  the  testimony  indicates  it 
was  brought  about  by  Ashley  and  not  the 
defendant  His  testimony  clearly  raised  the 
issue  that  It  was  not  vrillfully  and  malic- 
iously done  for  the  purpose  of  disfiguring 
or  maiming,  but  it  grew  out  of  the  fact  that 
Ashley  was  biting  him  and  was  an  Incident 
and  sudden  impulse  occurring  during  the 
fight  while  they  were  on  the  ground.  The 
court  fully  charged  all  the  issues  favorable 
to  the  state,  and  the  Jury,  believing  the 
state's  side  of  it,  gave  the  minimum  punish- 
ment in  the  penitentiary.  If  the  court  had 
charged  upon  simple  assault,  the  Jury  may 
have  been  more  lenient  in  their  verdict  and 
may  have  agreed  with  defendant's  view  of 
it  Unless  the  testimony  of  willfulness  and 
maliciousness  incident  to  the  alleged  maim- 
ing or  disfiguring  excludes  other  theories 
and  is  so  convincing  that  no  other  conclu- 
sion could  have  been  reached,,  then  appel- 
lant would  be  in  error,  and  the  court  would 
not  be  required  to  charge  on  simple  assault 
or  on  any  minor  grade  of  the  offense.  We 
think  this  rule  is  laid  down  by  Chief  Jus- 
tice Roberts  in  Slattery  v.  State,  41  Tex. 
619,  but  in  order  to  show  no  error  in  this 
respect  the  evidence  must  be  sufficiently  co- 
gent to  overcome  any  idea  except  willful- 
ness and  malice.  The  issue  was  raised  that 
it  was  not  maliciously  and  willfully  done 
(that  is,  that  it  was  not  done  by  premedita- 
tion and  deliberation,  etc.),  and  we  are  of 
opinion,  therefore,  the  court  should  have 
charged  on  the  issue  of  simple  assault  The 
statute  (article  772,  Revised  Code  of  Crim- 
inal Procedure),  in  stating  offenses  consist- 
ing of  degrees,  under  the  third  heading, 
uses  this  language:  "Maiming,  which  in- 
cludes disfiguring,  wounding,  aggravated  as- 
sault and  battery,  and  simple  assault  and 
battery."  Under  this  clause  of  the  statute 
we  are  of  opinion  that  the  court  should 
have  submitted  the  issue  of  simple  assault 
and  battery.  All  the  evidence  shows  the 
disfiguring  was  slight,  and  if  it  was  done 
without  malice  and  willfulness,  and  there 
being  no  serious  bodily  injury  or  circum- 
stance to  make  it  aggravated  assault,  then 
the  issue  of  simple  assault  would  be  in  the 
case.  We  are  therefore  of  the  opinion  that 
appellant's  attack  upon  the  court's  charge 
In  this  respect  should  be  sustained. 

The  Judgment  ought  to  be  reversed,  and 
the  cause  is  remanded. 

After  I  wrote  the  above  my  Brethren 
wrote  the  affirmance^  I  have  seen  no  rea- 
son to  change  my  views  but  do  not  care  to 
write  further. 

HARPER,  3.  I  agree  to  aU  the  above 
opinion,  except  that  portion  wherein  it  is 
held  that  the  case  should  be  reversed  ber 
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canse  the  court  fafled  to  submit  tbe  Issae 
of  simple  assault.  I  do  not  think  the  evi- 
dence wonld  raise  that  issue,  taking  it  as 
stated  by  Judge  DAVIDSON,  He  says,  "Ap- 
pellant's testimony  clearly  raised  the  issue 
that  the  act  of  maiming  was  not  willfully 
and  maliciously  done,  but  it  grew  out  of  a 
sudden  impulse  occurring  during  the  fight;" 
and  because  of  this  state  of  facts  the  court 
should  have  charged  on  simple  assault.  The 
fact  that  appellant  bit  off  a  irartion  of  Ash- 
ley's ear  is  not  questioned;  that  appellant 
is  the  person  who  thus  maimed  Ashley  is 
not  denied,  nor  is  the  fact  that  Ashley  was 
maimed  questioned;  then,  if  the  act  was 
willfully  and  maliciously  done,  appellant 
would  be  guilty  of  maiming,  as  defined  in 
our  statute,  is  conceded  in  the  above  opin- 
ion. The  question  Is:  If  the  act  was  not 
done  willfully  and  maliciously,  of  what  of- 
fense would  appellant  be  guilty? 

[3]  The  "words  "willful"  and  "malicious" 
are  thus  defined  under  oTir  decisions:  "A 
'willful'  act  is  one  committed  with  an  evil 
intent,  with  legal  malice,  without  reason- 
able ground  for  believing  the  act  to  be  law- 
ful, and  without  legal  Justification.  A  'ma- 
licious' act  Is  one  committed  in  a  state  of 
mtnd  which  shows  a  heart  regardless  of 
social  duty  and  fatally  bent  on  mischief;  a 
wrongful  act  intentionally  done  without  le- 
gal Justification  or  excuse."  Bowers  v.  State, 
24  Tex.  App.  549,  7  S.  W.  '247,  6  Am.  St 
Bep.  901.  It  is  thus  seen  that  the  words 
"willful"  and  "malicious"  have  the  same  le- 
gal meaning  in  this  character  of  case  as 
do  the  words  "malice  aforethought"  in  a 
murder  case.  White's  Ann.  P.  C.  $  1225, 
and  cases  dted. 

[4]  Following  these  cases,  If  the  maiming 
took  place  under  the  immediate  influence  of 
sudden  passion  aroused  by  an  adequate 
cause,  the  issue  of  aggravated  assault  might 
be  presented  by  the  evidence,  and  the  court 
submitted  that  issue  in  a  way  not  complain- 
ed of  by  appellant;  but  in  such  case  the 
issue  of  simple  assault  could  not  arise.  Our 
Penal  Code  provides:  "If  one  intending  to 
commit  a  misdemeanor  and,  in  the  act  of 
preparation  for  or  executing  the  same,  shall, 
through  mistake,  commit  an  offense  which 
in  law  Is  a  felony,  he  shall  receive  the  low- 
est punishment  affixed  by  law  to  the  offense 
actually  committed."  Pen.  Code  1911,  art 
50. 

So  in  this  case,  if  appellant,  by  the  testi- 
mony introduced  by  him,  raised  the  issue 
that  he  intended -only  to  commit  a  simple 
assault,  yet  the  facts  showing  conclusively 
and  beyond  dispute  that  he  committed  the 
act  of  maiming  in  attempting  to  execute  the 
assault,  the  law  says,  as  recited  in  article 
50  of  the  Penal  Code,  he  shall  be  guilty  of 
tbe  offense  actually  committed,  to  wit,  maim- 
ing, providing  that  he  shall  receive  the  low- 
est punishment  for  that  offense.  That  is 
tbe  only  amellotation  given  under  our  laws. 


and,  as  appellant  recelred  the  lowest  pen- 
alty aflSxed  by  law  for  maiming,  we  there- 
fore do  not  agree  that  the  court  erred  in  re- 
fusing to  submit  the  issue  of  simple  as- 
sault, but  think  he  ruled  correctly  in  the 
premises;  and,  as  this  is  the  only  ground 
upon  which  Judge  DAVIDSON  thinks  the 
case  should  be  reversed,  we  think  the  case 
should  be  afilrmed,  and  it  is  so  ordered. 

PRENDEROAST,  P.  J.,  concurs  in  Judge 
HARPER'S  opinion. 


Ex  parte  SINGLETON. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  26, 
1913.) 

Habeas  Cobpub  (f  20*)— Natubx  or  Pboceed- 

INQ — INOABCKBATION— IiUNATIO. 

A  InnacT  proceeding  is  civil,  and  not  quasi 
criminal,  and  hence  a  person  found  to  be  inisane 
is  not  entitled  to  a  writ  of  habeas  corpus  to  de- 
termine the  constitutionality  of  the  statute  un- 
der which  the  proceedings  were  instituted. 

[Ed.  Note.— For  other  cases,  gee  Habeas  Cor- 
pus, Cent  Dig.  S  18;   Dec.  Dig.  i  20.*] 

Application  by  James  Singleton  for  writ  of 
habeas  corpus.    Denied. 

Heldingsfelders  and  A.  R.  Railey,  all  of 
Houston,  for  appellant  O.  B.  liane,  Asst 
Atty.  Gen.,  for  the  State. 

PRENDEROAST,  P.  J.  This  U  an  origi- 
nal application  to  this  court  to  grant  a  writ 
of  habeas  corpus,  alleging  that  the  applicant 
is  restrained  of  his  liberty  by  the  sheriff  of 
Harris  county  on  his  being  found  a  lunatic 
under  chapter  163,  p.  341,  of  the  Acts  of  the 
Regular  Session  of  the  Thirty-Third  Legisla- 
ture, relating  to  Judicial  proceedings  in  cases 
of  lunacy.  This  act  of  the  Legislature  amends 
articles  160  to  165,  inclusive,  of  the  Revised 
Civil  Statutes  of  the  state  in  probate  mat- 
ters, pertaining  to  lunacy  cases.  The  object 
of  this  writ  is  to  have  this  court  pass  upon 
whether  or  not  the  said  act  is  constitutional, 
wherein  it  provides  that,  instead  of  an  alleg- 
ed lunatic  being  tried  by  a  Jury,  he  shall  be 
tried  by  a  commission  of  physicians. 

Our  Supreme  Court,  in  Legate  v.  Legate, 
87  Tex.  251,  28  S.  W.  282,  in  discussing  what 
is  a  criminal  and  what  a  civil  case,  so  far  as 
the  writ  of  habeas  corpus  is  concerned,  said: 
"If  in  this  proceeding  It  appears  that  such 
person  is  restrained  by  reason  of  his  suppos- 
ed violation  of  some  criminal  law  or  quasi 
criminal  law,  as  an  offense  against  the  per- 
son or  contempt  of  court,  then  the  proceed- 
ing must  be  classed  as  a  criminal  case,  al- 
though upon  the  whole  case  the  court  should 
be  of  opinion  that  the  act  for  which  such  per- 
son is  detained  does  not  constitute  a  viola- 
tion of  such  law,  or  that  the  evidence  is  to- 
tally insufficient  to  establish  the  act,  or  that 
the  supposed  law  does  not  exist  or  is  void; 
but,  if  such  person  Is  not  restrained  by  rea- 
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sou  of  some  supposed  violation  of  law,  then 
the  proceeding  must  be  classed  as  a  dvll 
case.  .It  Is  the  caute  of  restraint  which  de- 
termines whether  the  proceeding  to  remove 
the  restraint  be  a  criminal  or  civil  case." 

In  our  opinion  the  applicant  In  this  case  Is 
In  no  way  restrained  of  his  liberty  by  reason 
of  any  supposed  violation  of  any  criminal  or 
quasi  criminal  law,' but  wholly  and  solely  in 
a  probate  dvll  proceeding.  Hence  this  court 
has  no  Jurisdiction  to  issue  the  writ  of  habe- 
as corpus.  His  remedy  Is  solely,  as  we  see  it, 
In  the  dvll  courts.  Ex  parte  Calvin,  40  Tex. 
Cr.  R.  84,  48  S.  W.  518;  Ex  parte  Reed,  34 
Tex.  Cr.  R.  9,  28  S.  W.  689;  Ex  parte  Berry, 
34  Tex.  Cr.  R,  36,  28  S.  W.  800;  Legate  v. 
Legate,  87  Tex.  248,  28  S.  W.  281. 

We  deem  It  unnecessary  to  discuss  the 
question. 

Entertaining  this  view  of  the  question,  any 
opinion  by  us  as  to  the  constitutionality  of 
the  said  act  of  the  Legislature  would  be  obi- 
ter dictum;  still  it  may  not  be  amiss  to  say 
that,  in  view  of  the  following  authorities, 
which  are  In  point,  to  wit:  Black  Hawk  v. 
Springer,  68  Iowa,  417,  10  N.  W.  791;  Cha- 
vannes  v.  Priestly,  80  Iowa,  316,  45  N.  W. 
766,  9  L.  R.  A.  193:  State  v.  Llnderholm,  84 
Kan.  603,  114  Pac.  857;  In  re  Bresee,  82  Io- 
wa, 573,  48  N.  W.  991;  Simon  v.  Craft,  182 
U.  8.  427,  21  Sup.  Ct.  836.  45  L.  Ed.  1165; 
and  In  re  Walker,  67  App.  Dlv.  1,  67  N.  Y. 
Supp.  647 — if  we  could  properly  dedde  the 
question,  we  might  hold  the  act  consHtutlonaL 

The  writ  is  denied,  and  the  application, 
therefore,  is  dismissed. 

DAVIDSON,  X  I  do  not  express  any  opin- 
ion on  the  constitutionality  of  the  act.  I 
have  not  examined  the  question  sufficiently 
to  have  formed  a  definite  conclusion.  Inas- 
much «s  it  is  held  this  court  is  without  Juris- 
diction, I  have  not  examined  that  phase  of 
the  law. 


BRACHBR  V.  STATE. 

(Court  of  Criminal   Appeals  of  Texas.     Nov. 

19,  1913.     On  Motion  for  Rehearing, 

Dec.  10,  1913.) 

1.  Criminal  Law   (g  1099*)— Statement  or 
Pacts— Submission  to  Tbial  Judge— Timb. 

Acts  32d  Leg.  c.  119,  i  7,  provides  that  a 
statemeDt  of  facts  in  a  felony  case  may  be  filed, 
at  any  time  before  the  time  for  filing  tbe  trans- 
script  in  the  appellate  court  expires,  which, 
in  counties  where  the  term  of  conrt  exceeds 
eight  weeks,  is  90  days  after  sentence.  Held, 
that  where,  In  such  a  county,  accnsed  was 
sentenced  on  February  24th  and  a  statement 
of  facts  was  not  presented  to  tbe  trial  judge 
until  August  30th  following,  it  was  too  late. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  2866-2880;  Dec.  Dig.  | 
1099.*] 

2.  Cbiminal  Law   (I  949*)  — Nkw   Tbial— 
AvENDXD  Motion. 

An  amended  motion  for  a  new  trial  conld 
not  be  filed  without  leave  of  court  after  the 


denial  of  the  original  motion;  defendant's 
remedy  being  by  an  application  to  tbe  conrt  to 
set  aside  the  order  overruling  the  original  mo- 
tion and  to  grant  tbe  motion  as  amended. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fS  2337,  2339-2344;  Dec.  Dig. 
I  949.*] 

On  Motion  for  Rehearing. 

3.  Cbiuinai,  Law  ({  1099*)— Statement  of 
Facts— Failubb  to  Obtain  —  Neoliobncb 
or  Attobnkt. 

Where  accnsed  employed  his  own  attorney 
to  defend  him,  tbe  negligence  of  such  attor- 
ney in  failing  to  present  a  statement  of  facts 
to  the  Judge  for  approval  in  time  will  be  imput- 
ed to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2866-2880;  Dec.  Dig.  i 
1099.*] 

4.  RoBBEBT  (§  24*)— Alibi— Evidence. 

In  a  prosecution  for  robbery,  evidence  held 
to  justify  a  conviction,  notwithstanding  de- 
fendant's evidence  of  alibi 

[Ed.  Note.— For  other  cases,  see  Robbery. 
Cent  Dig.  gg  32-36;    Dec.  Dig.  g  24.*] 

6.  Cbuonal  Law  (g  958*)  — New  Trial  — 
Newly  Discovered  Evidence  —  Motion  — 
Requisites— Affidavit. 

An  application  for  a  new  trial  for  newly 
discovered  evidence  moat  be  supported  by  af- 
fidavit 

[Bd.  Note.— For  other. cases,  see  Criminal 
Law.  Cent  Dig.  gg  121^96-2403;  Dec.  Dig.  I 
95&*] 

6.  RoBBERT  (g  20*)— Indictment— Variance. 

Where  an  indictment  for  robbery  alleged 
that  C.  was  robbed  of  $10,  a  fact  that  the  proof 
showed  that  he  was  robbed  of  $14  was  not  a 
variance, 

[Ed.  Note.— For  other  cases,  see  Robbeiy, 
Cent  Dig.  I  27;   Dec.  Dig.  |  20.»] 

7.  Robbery  (g  17*)  —  Indictment  —  Money 
Stolen— Character. 

In  a  prosecntion  for  robbery,  it  is  not 
necessary  that  the  Indictment  allege  the  de- 
nomination and  kind  of  money  stolen  from  pros- 
ecutor. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  H  16-28,  26;    Dec  Dig.  g  17.*) 

8.  Criminal  Law  (g  1053*)— Appeal-Jury- 
Necessity  or  Exception. 

In  the  absence  of  an  exception  reserved 
to  the  formation  and  organization  of  the  jury, 
an  objection  that  it  was  composed  wholly  of 
"talesmen"  is  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  2661,  2005;  Dec.  Dig.  | 
1053.*] 

Appeal  from  District  Court,  Wichita  Coun- 
ty;   P.  A.  Martin,  Judge. 

J.  E.  Bracher  was  convicted  of  robbery,  and 
he  appeals.    Affirmed. 

T.  F.  Hunter,  of  Wichita  Falls,  for  appel- 
lant C.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  prosecuted  and 
convicted  of  robbery,  and  his  punishment  as- 
sessed at  five  years'  confinement  in  the  state 
penitentiary. 

[1  ]  There  are  no  bills  of  exceptions  contain- 
ed in  the  record.  There  is  a  purported  state- 
ment of  facts,  but  the  Judge  trying  the  cause 
certifies  that  same  was  not  presented  to  him 
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until  AugBst  30.  1913.  This  case  was  tried 
January  25,  1913,  and  sentence  pronounced 
on  February  24,  1913.  The  official  stenog- 
rapher's act  provides  that  time  may  be  ex- 
tended In  which  to  file  statements  of  facts 
and  bills  of  exceptions,  and  further  provides 
that  a  statement  of  facts  in  a  felony  case 
may  be  filed,  whether  time  la  granted  by  the 
trial  Judge  or  not,  at  any  time  before  the 
time  of  filing  of  the  transcript  in  the  appel- 
late court  expires.  We  hare  frequently  had 
occasion  to  call  attention  to  the  fact  that 
the  time  for  filing  transcripts  in  the  appel- 
late court  expires  In  90  days  from  the  ad- 
journment of  the  term  of  court,  or,  If  the 
term  extends  more  than  8  weeks,  within  90 
days  from  date  of  sentence.  Section  7  of 
chapter  119,  Acts  of  32d  Legislature;  ar- 
ticles 929,  930,  931,  and  934  of  Code  of  Crim- 
inal Procedure ;  rule  2  of  the  Court  of  Civil 
Appeals,  142  S.  W.  x,  and  rale  1,  p.  xvli; 
Constitatlon,  1 2S,  art  6. 

[2]  There  Is  another  matter  disclosed  by 
this  record  we  woold  call  attention  to.  The 
motion  for  a  new  trial  was  filed  on  January 
27  and  overruled  on  February  22, 1913.  After 
said  motion  for  new  trial  was  overruled,  ap- 
pellant, without  leave  of  the  court,  under- 
takes to  file,  two  days  after  the  motion  for 
new  trial  had  been  overruled,  an  amended 
motion  for  a  new  trial,  which  the  record 
does  not  disclose  was  ever  called  to  the  at- 
tention of  this  court.  Under  such  circum- 
stances, this  court  would  not  be  authorized  to 
consider  the  amended  motion  for  new  trlaL 
If,  after  the  motion  for  new  trial  has  been 
overruled  by  the  trial  court,  an  appellant  de- 
sires to  file  an  amended  motion  for  new  trial, 
be  should  file  a  motion  asking  the  trial  court 
to  set  aside  the  order  overruling  the  motion 
for  new  trial  and  grant  him  a  new  trial,  and 
the  record  should  disclose  by  an  order  duly 
entered  that  such  action  was  taken,  and  that 
the  trial  court  then  ruled  on  the  amended 
motion. 

There  being  no  statement  of  facts  we  can 
consider,  no  matter  Is  presented  we  can  re- 
view. 

The  judgment  Is  affirmed. 

On  Motion  for  Behearing. 

[3]  The  motion  for  rehearing  In  this  case 
undertakes  to  lay  the  blame  for  failure  to 
secure  a  statement  of  facts  on  appellant's 
counsel.  Appellant  employed  his  own  attor- 
ney, and  if  this  attorney  was  negligent  this 
wiU  be  attributed  to  him.  The  term  of  court 
at  which  appellant  was  tried  lasted  more 
than  eight  weeks.  The  appellant  was  sen- 
tenced February  24,  1913.  The  statement 
of  facts  was  not  presented  to  the  judge  un- 
tU  August  30, 1913.  It  was  through  no  fault 
of  the  prosecuting  officers  nor  the  district 
judge  that  this  delay  occurred ;  consequently, 
nothing  stated  In  the  affidavit  of  appellant 
filed  would  entitle  him  to  have  the  statement 
of  facts  considered. 


L4]  But  if  we  did  consider  It,:  the  witnesses 
for  the  state  positively  identic  appellant  as 
one  of  those  who  robbed  A.  B.  Clayton.  Btr. 
Clayton  positively  swears  he  Is  one  of  Hie 
two  men.  While  appellant  undertakes  to 
prove  an  alibi  by  J.  B.  Ivle  and  his  daughter, 
yet  everything  they  say  could  be  true  and  yet 
he  be  the  person  who  robbed  Clayton.  She 
says  that  she  left  home  about  7:15  to  go  to 
town,  and  as  she  looked  back  she  saw  appel- 
lant and  Arlsman  (the  man  who  is  said  to  have 
aided  in  the  robbery)  coming  along  after  her. 
Clayton  says  be  is  not  positive  about  the  time 
he  met  appellant,  but  It  was  about  7:15,  and 
that  he  was  robbed  at  about  7:30.  There 
Is  no  such  discrepancy  in  the  time  and  place 
of  the  robbery  fixed  as  to  render  the  testi- 
mony Irreconcilable,  and  the  court  submit- 
ted the  issue  of  alibi  In  the  language  fre- 
quently approved  by  this  court.  Hlnes  v. 
State,  40  Tex.  Cr.  R.  26,  48  S.  W.  171 ;  Cald- 
well V.  State,  28  Tex.  App.  566,  14  S.  W. 
122;  Harris  v.  State,  31  Tex.  Cr.  R.  416, 
20  S.  W.  916;  Stevens  v.  State,  42  Tex.  Cr. 
B.  175,  59  S.  W.  645. 

[I]  The  alleged  newly  discovered  evidence 
Is  supported  by  the  affidavit  of  no  person, 
and  no  reason  stated  why  such  affidavit  Is 
not  attached,  and  this  under  such  clrcum- 
Rtancee,  presents  no  error.  Love  v.  State, 
3  Tex.  App.  501 ;  Cotton  v.  State,  4  Tex.  200 ; 
£>vans  V.  State,  6  Tex.  App.  513. 

[6]  If  there  was  any  variance  In  the  "proof 
and  the  allegations  contained  in  the  Indict- 
ment," no  exception  was  reserved  to  the  Intro- 
duction of  the  testimony.  But  no  such  vari- 
ance occurs.  The  indictment  alleges  that 
Mr.  Clayton  was  robbed  of  $10.  Proof  that 
he  was  robbed  of  more  than  $10 — $14 — would 
be  no  variance. 

[7]  Neither  was  it  necessary  for  the  Indict- 
ment to  allege  denomination  and  kind  of 
money. 

[t]  If  the  jury  was  composed  wholly  of 
"talesmen"  as  alleged  in  the  motion  for  a 
new  trial.  In  the  absence  of  any  exception  be- 
ing reserved  to  the  formation  and  organiza- 
tion of  the  jury,  such  fact  would  present  no 
ground  for  reversal  of  the  case.  So,  if  we 
considered  the  statement  of  facts  and  every 
ground  stated  in  appellant's  amended  mo- 
tion for  a  new  trial,  no  error  would  be  pre- 
sented. 

Motion  for  rdiearing  overruled. 


HARRIS  ▼.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  96, 
1913J 

1.  Cbihinai.  Law  (§  444*)— Evidbnok— Rec- 

OBDB    AND     CKBTIFIEO     CoPIEB — PBODTJCXION 

AND  Authentication. 

In  a  prosecution  for  bigamy,  a  license  to 
defendant  to  marry  ttie  alleged  former  wife 
was  not  admissible  unless  proven  to  l>e  the 
original  license  issued  by  the  proper  officer,  or 
unless  a  certified  copy  of  it  was  filed  with  the 
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papert  at  leaat  thre«  iaja  before  the  trial  and 
notice  ot  each  filing  was  given  to  defendant 

[Bd.  Note.— For  other  casea.  Me  Oriminal 
Law,  Cent.  Dig.  |  1028;   Dec  Dig.  i  444.*] 

2.  OanavAi.  Law   (I  400*)  —  DoonmHTABT 
Btiobncx— Paxoii  Bvidekck  or  Contertb. 

Where  a  marriage  license  offered  by  the 
state  was  not  admissible  in  a  prosecution  for 
bigamy,  the  state  could  not  prove  ita  content* 
by  oral  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fg  879-686,  1208-1210;  Dec. 
Dig.  S  400.*] 

3.  Cbhunai,  Law  (1 1171*)— TBiAir-BiicABKS 
or  Pbosectttino  Attobnxt. 

In  a  prosecntion  for  bigamy,  where  the 
court  excluded  letters  claimed  to  have  been  writ- 
ten by  defendant  to  the  alleged  former  wife, 
who  had  delivered  them  to  the  district  attor- 
ney, a  statement  by  the  district  attorney  to  the 
Jury  that  if  be  had  been  allowed  ta  introduce 
them  in  evidence  he  would  have  shown  defend- 
ant's guilt  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {g  8126,  3127;  Dec.  Dig.  $ 
1171.*] 

4.  Ckiminai.  Law  (g  784*)— Tbial— Ikbtbuo- 

.     nONB— ClBCrrUSTANTIAI.   EVIDKHOK. 

In  a  prosecution  for  bigamy,  where  there 
was  no  positive  identification  of  defendant  as 
the  one  who  liad  married  the  first  alleged  wife, 
but  the  state's  evidence  thereon  was  only  cir- 
cumstantial, it  was  error  to  refuse  a  charge  on 
circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gf  1883-18^,  1922,  1960; 
Dec.  Dig.  g  784*1 

5.  WiTNSaSKS    ({    183*)— OOKPKTKNOT— WiItK'S 
LSmBS— AOUSSIBIUTT  AOAINBT  HUSBAHD. 

In  a  prosecution  for  bigamy,  where  the 
mother  of  ue  first  alleged  wife  can  identify  the 
handwriting  of  defendant  and,  without  the  con- 
nivance of  such  wife,  saw  letters  to  her  from 
bim,  she  might  identify  them  as  his,  but  she 
could  not  BO  testify  as  to  letters  which  the 
wife  had  received  and  had  sent  to  the  district 
attorney,  who  was  in  possession  of  them. 

[Ed.  Note.— For  other  cases,  see  'Witnesses, 
Cent  Dig.  S|  740,  741 ;   Dec  Dig.  |  193.*] 

6.  Ckiiqnai.  Law  rt  400*)— Best  and  Skoon- 

DABT  EVIDKRCS-OiOST  WBITINOB. 

In  such  case  she  could  not  testify  as  to 
the  contents  of  the  letters  unless  it  was  fur- 
ther shown  that  they  had  been  lost  or  destroyed. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  879-886,  1208-1210;  Dec 
Dig.  g  400.*] 

7.  BiOAMT    d    8*)  — EviDBNCs  — BntTH     or 
Chiu>. 

In  a  prosecution  for  bigamy,  the  fact  that 
a  child  was  bom  to  the  first  alleged  wife  was 
Inadmissible,  as  it  would  have  no  tendency  to 
show  that  defendant  was  the  person  who,  under 
another  name,  had  married  her  at  a  certain 
place. 

[Bd.  Note.— For  other  cases,  see  Bigamy, 
Cent  Dig.  gg  41-49;  Dec.  Digrg  &*] 

8.  WmncssES  (g  268*)— Cboss-Exakination- 
Scofb. 

In  a  prosecution  for  bigamy,  where  let- 
ters from  defendant  to  the  first  alleged  wife 
were  not  introduced,  but  where  her  mother  was 
pcormitted  to  testify  that  she  had  received  them, 
defendant  bad  the  right  to  cross-examine  her  as 
te  how  she  knew  the  letters  were  written  by 
Um. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  gg  931-948,  969;   Dec  Dig.  g  268.*] 


9.  Jimr  (I  99*)— CouFiTKNOT— Bias. 

A  Juror  in  a  trial  for  bigamy,  who,  before 
the  trial,  had  said  that  in  such  case  he  would 
convict  the  defendant,  was  incompetent  by  rea- 
son of  his  fixed  and  expressed  opinion  of  de- 
fendant's guilt 

[Ed.  Note.— For  otiier  cases,  see  Jury,  Cent 
Dig.  II  438-443,  445-448;   Dec  Dig.  |  99.*] 

Appeal  from  District  Court,  Cherokee 
County;    Lee  D.  Oolnn,  Judge. 

Harry  M.  Harris,  alias  John  II.  Harris, 
was  convicted  of  bigamy,  and  he  appeals. 
Berersed  and  remanded. 

J.  E.  Rose,  of  Palestine,  for  appellant 
C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HABPEB,  J.  Appellant  was  prosecuted 
and  convicted  of  bigamy,  and  his  punish- 
ment assessed  at  four  years'  confinement 
In  the  state  penitentiary. 

The  testimony  of  A.  M.  Duke,  a  justiee  of 
the  peace  In  Cherokee  county,  shows  that 
appellant,  nnder  the  name  of  Harry  M.  Har- 
ris, was  married  to  Miss  Yenla  Chaney  at 
Jacksonville  on  the  16th  day  of  July,  1912, 
and  this  fact  is  clearly  established  by  the 
record  and  is  not  questioned  by  the  testi- 
mony offered  in  behalf  of  appellant  To 
prove  that  appellant  was  guilty  of  the  crime 
of  bigamy,  the  state  undertook  to  prove  that 
appellant  had  married  Miss  Alice  Ellison, 
imder  the  name  of  John  M.  Harris  in  San 
Antonio,  prior  to  his  marriage  to  Miss 
Chaney  in  December,  1911. 

Anton  Adams  was  called,  and  he  testified 
he  was  clerk  in  the  Justice  court  In  San 
Antonio  and  that  Mr.  Fisk,  was  Justice  of 
the  peace;  that  the  paper  shown  him  by 
state's  counsel  was  a  marriage  license  Issued 
by  Frank  B.  Newton,  county  clerk  of  Bexar 
county,  dated  December  16,  1911,  and  that 
it  authorized  the  marriage  of  John  M. 
Harris  to  Alice  Ellison,  and  that  the  mar- 
riage ceremony  was  performed  by  the  Justice 
of  the  peace,  and  he  (Adams)  signed  the 
license  as  a  witness  to  the  marriage.  He  then 
testified:  "I  don't  know  this  defendant, 
and  if  he  is  the  man  down  there  with  these 
license  will  say  that  I  don't  remember  the 
gentleman.  I  don't  remember  of  ever  know- 
ing this  gentleman.  I  don't  know  whether  he 
Is  the  man  to  whom  those  license  was  issued. 
I  don't  know  whether  he  was  in  San  Anto- 
nio that  day  or  not" 

No  other  testimony  was  ottered  to  prove 
that  appellant  was  the  man  to  whom  the 
marriage  license  was  issued  and  the  person 
who  was  married  to  Miss  Ellison  by  Justice 
Fisk  on  that  day  other  than  some  remote  cir- 
cumstances, ^e  court  in  approving  (he 
bill,  states  that  the  marriage  license  was 
not  permitted  to  be  introduced  in  evidence, 
but  this  statement,  we  think,  only  aggravates 
the  error  here  complained  of.  Certainly  U 
the  marriage  license  was  not  proven  up  in 
a  way  to  i«nder  it  admissible  in  evidence, 
then  a  witness  would  not  be  permitted  to 
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take  It  and  state  that  It  was  a  marriage  li- 
cense and  read  or  state  its  contents  to  the 
iary,  as  Mr.  Adams  was  i)ermltted  to  do  in 
this  case.  If  he  had  sworn  that  he  knew  the 
slgnatore  of  the  county  clerk,  who  leaned 
the  license,  and  that  the  signature  of  the 
clerk  to  the  license  was  the  genuine  signa- 
ture of  the  clerk,  and  that  it  was  the  origi- 
nal license  issued,  a  different  question  would 
be  presented,  for  then  the  license  would  have 
been  admissible  in  evidence.  But  there  is 
no  evidence  that  the  signature  of  Frank  R. 
Newton,  county  clerk,  was  the  genuine  sig- 
nature of  Mr.  Newton,  nor  that  this  was 
the  original  license.  Mr.  Adams  was  not 
questioned  in  regard  to  these  matters,  and 
he  positively  refuses  to  identify  appellant  as 
the  man  he  saw  in  possession  of  the  license. 
County  Clerk  Newton  was  not  called  as  a 
witness. 

[1]  If  the  Issuance  and  execution  of  the 
license  had  been  proven  up  properly,  then 
the  license  would  have  been  admissible  in 
evidence,  without  filing  with  the  papers  or 
giving  any  notice;  but,  if  the  state  expected 
to  use  this  license  and  the  return  thereon 
to  show  a  legal  marriage  to  Miss  Ellison,  It 
ought  either  have  proven  it  was  the  original 
license  Issued,  and  Its  Issuance  by  the  proper 
officer,  or.  If  it  could  not  do  that,  then  a 
certified  copy  of  the  license  ought  to  have 
been  filed  with  the  papers  at  least  three 
days  before  the  trial  and  notice  given  to 
appellant  of  its  filing. 

[2]  One  of  the  other  of  the  two  things 
should  have  been  done  to  render  the  license 
admissible  in  evidence;  and  neither  of  these 
having  been  done,  the  state  could  not  prove 
its  contents  by  a  witness  sitting  before  a 
]ury  and  test^ring  as  to  its  contents.  If 
the  license  was  not  admissible  In  evidence, 
then  oral  proof  «f  Its  contents  was  not  ad- 
missible. Burton  y.  State,  51  Tex.  Cr.  B. 
196,  101  S.  W.  226,  and  cases  there  dted. 

[S]  Another  matter  that  presents  material 
error  is  that,  while  Mrs.  Ellen  Ellison,  the 
stepmother  of  Miss  Alice,  was  testifying, 
she  identified  two  letters  as  Inters  written 
by  appellant  to  Us  alleged  wife,  Miss 
AUc&  The  court  excluded  them  on  the 
ground  that  they  were  written  by  appellant 
to  the  person  whom  the  state  contended  was 
his  bona  fide  wife,  and  the  establishing  of 
which  fact  It  was  necessary  for  the  state 
to  do  to  secure  a  conviction,  and  letters 
written  by  a  man  to  his  wife  are  not  admis- 
sible. The  record  further  discloses  that  the 
alleged  wife  had  delivered  these  letters  to 
the  district  attorney.  After  the  court  had 
properly  exdnded  these  letters,  the  district 
attorney  in  his  address  to  the  Jyiry  said: 
"We  offered  two  letters  from  Mr.  Harris 
to  his  wife,  Alice  Ellison,  in  evidence,  but 
the  court  sustained  defendant's  objection 
to  their  admission,  and  if  we  had  been 
allowed  to  introduce  these  letters  in  evidence 
we  would  have  shown  bis  guilt"    We  do  not 


understand  upon  what  rule  of  law  the  dis- 
trict attorney  thought  he  had  the  right  to 
conmient  on  evidence  excluded  by  the  court 
and  especially  to  tell  them  that  such  evidence 
excluded  showed  appellant's  guilt  This  was 
prejudicial  error  of  the  highest  character, 
and  such  error,  if  the  court  had  Instructed 
the  Jury  not  to  consider  it  (which  he  did 
not  do),  wonid  still  present  error.  Other 
remarks  of  the  district  attorney  are  com- 
plained of,  but  this  ruling  is  enough  to  show 
that  he  must  keep  himself  within  the  record. 
It  is  further  shown  by  the  record  that  a 
portion  of  the  Jury,  at  least  after  their 
retirement  discussed  the  fact  that  appellant 
had  objected  to  the  Introduction  of  these 
letters  and  commented  thereon.  Jurymen, 
nor  any  one  else  during  the  trial,  have  any 
right  to  consider  any  evidence  excluded  by 
the  court  nor  discuss  such  excluded  evidence. 
It  may  be  that  appellant  Is  guilty  of  the 
crime  charged,  but  he  has  a  right  to  a  fair 
trial  upon  what  the  law  recognizes  as 
legitimate  testimony. 

[4]  The  state  relied  on  the  fact  that  Mrs. 
Ellison  testified  that  she  received  informa- 
tion which  caused  her  and  Miss  Alice  to  go 
to  Mlneola  where  appellant  met  them ; 
that  appellant  told  her  he  had  business  call- 
ing him  to  San  Antonio,  and  it  she, would 
allow  Miss  Alice  to  go  with  him  that  he 
would  telegraph  ahead  and  have  license 
Issued  at  Palestine  and  have  an  officer  meet 
them  at  Palestine  and  marry  them;  that 
under  such  promise  Miss  Alice  did  get  on 
the  train  with  appellant  The  state  far- 
ther proved  that  subsequent  to  this  appel- 
lant and  Miss  Alice  registered  at  the  hotel  of 
Mrs.  Ford  at  Mlneola  as  husband  and  wife, 
remaining  there  several  days,  conducting 
themselves  as  husband  and  wife,  and  some 
other  circumstances  tending  to  show  that  ap- 
pellant and  Miss  Alice  conducted  themselves 
as  husband  and  wife,  and  that  he  treated 
her  as  such  and  so  recognized  her.  These 
circumstances,  together  with  the  testimony 
of  Anton  Adams,  hereinbefore  discussed, 
was  the  testimony  relied  on  to  show  a  mar- 
riage between  appellant  and  Alice  ElUson. 
When  we  take  into  consideration  that  appel- 
lant at  the  time  of  his  arrest  was  going 
under  the  name  of  Harry  M.  Harris,  and  had 
married  Miss  Chau^  under  that  name,  and 
the  state  relied  on  the  above  testimony  to 
show  that  he  was  the  John  M.  Harris  who 
married  Alice  Ellison  at  San  Antonio,  and 
the  further  fact  that  Adams  could  not  and 
would  not  identify  appellant  as  the  person 
who  married  Alice  Ellison  under  the  name 
of  John  M.  Harris,  it  is  manifest  that  the 
state  relied  on  circumstances  to  show  that 
the  John  M.  Harris  who,  in  San  Antonio, 
married  Alice  EHllson  was  one  and  the  same 
person  as  Harry  M.  Harris  Who  married 
Miss  Chaney.  No  positive  testimony  of  that 
fact  was  offered  or  introduced  in  evidence. 
The  drcomstances  are  doubtless  strong  and 
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cogent,  tmdlnc  to  sbow  tbat  fact,  but  there 
I3  no  positlye  testimony  In  the  tecord  that 
appellant,  Hany  M.  Harris,  was  ever  in  San 
Antonio  In  his  life,  and  no  positive  testimo- 
ny that  if  in  San  Antonio  he  was  going  under 
the  name  of  John  M.  Harris,  and  under 
such  circumstances  the  conrt  erred  in  refus- 
ing to  give  the  special  charge  requested  by 
appellant  on  circumstantial  evidence.  There 
are  a  number  of  complaints  and  exceptions 
to  the  testimony  of  Mrs.  Ellen  EUlson,  and 
we  will  treat  all  of  them  together. 

[S,l]  If  Mrs.  Ellison  is  able,  on  another 
trial,  to  identify  the  handwriting  of  appel- 
lant, and  she  saw  letters  from  appellant 
to  his  alleged  wife,  Alice  Harris,  if  she  saw 
them  without  the  connivance  of  hia  wife, 
she  should  be  permitted  to  so  testify.  Iiet- 
ters  stand  in  the  same  category  as  third 
persons  overhearing  conversations  between 
the  husband  and  wife.  The  husband  nor 
vrife  could  not  testify  as  to  the  conversa- 
tion, but  the  third  person  who  heard  would 
be  permitted  to  do  so.  And  so  if  she  got 
possession  of  the  letters  without  the  know- 
ledge, connivance,  or  acquiescence  of  either 
the  husband  or  wife,  and  she  knows  the 
handwriting  and  can  so  state,  then  she  could 
so  testify,  but  as  to  the  contents  of  the 
letters  she  would  not  be  permitted  to  testify, 
unless  it  was  further  shown  that  such  letters 
had  been  lost  or  destroyed.  But  under  no 
circumstances  should  she  be  permitted  to 
testify  that  the  wife  had  received  letters 
which  the  wife  had  sent  to  the  district  attor- 
ney, and  that  that  officer  was  in  possession 
of  such  letters.  What  became  of  the  letters 
would  be  immaterial  unless  they  were  lost 
or  destroyed.  Nor,  if  Mrs.  ElUson  obtained 
the  letters  from  her  daughter,  with  the 
knowledge  and  consent  of  the  daughter,  to 
enable  her  to  testify  in  regard  to  them, 
should  she  be  permitted  to  testify  In  regard 
to  the  letters. 

[7]  Nor  can  we  see  how  the  fiict  that  a 
baby  was  bom  to  Mrs.  Harris,  n6e  Ellison, 
would  be  admissible.  Such  fact  would  have 
no  tendency  to  show  that  appellant  was  the 
John  M.  Harris  who  married  Miss  Ellison 
in  San  Antonio. 

[I]  The  court  was  In  error  again  in  re- 
fusing to  permit  appellant's  counsel  to  inter- 
rogate the  witness  as  to  whether  or  not  she 
knew  that  the  letters  were  in  the  hand- 
writing of  appellant  It  is  true  that  the 
letters  themselves  were  not  Introduced  in 
evidence,  bat  the  witness  was  permitted  to 
testify  that  her  daughter  had  received  letters 
from  appellant,  and  It  was  permissible  to 
cross-examine  her  as  to  how  she  knew  the 
letters  were  written  by  appellant  Neither 
should  she  have  been  permitted  to  testify: 
"She  sent  some  of  those  letters  down  here 
to  the  county  attorney  and  brought  some  of 
them  here  with  her  this  time.  I  don't  know 
bow  many  she  sent  down  here,  only  what 


she  told  me."  And  this  error  waa  farther 
aggravated,  as  hereinbefore  shown,  by  the 
district  attorney  offering  these  letters  in 
evidence  and,  when  the  court  excluded  them, 
have  him  tell  the.  Jury  that  if  be  had  been 
permitted  to  Introduce  those  letters  they 
would  have  shown  appellant's  guilt 

[9]  W.  P.  Brittaln  was  one  of  the  jurymen 
who  tried  appellant  On  the  hearing  of  the 
motion  for  a  new  trial,  W.  O.  Neely  testi- 
fied: "I  remember  some  time  during  this 
court  and  about  the  2d  of  June,  of  this  case 
against  Harry  M.  Harris  being  tried  where- 
in he  was  charged  with  bigamy.  I  remember 
hearing  Mr.  Brittain  before  the  trial  of 
that  case  making  some  remarks  about  the 
case.  We  were  right  over  here  at  Mr.  Tuck- 
er's store  here  in  town,  and  Mr.  Tucker  Just 
made  the -remarks  that  if  be  was  on  the 
Jury  where  a  man  did  like  that  he  would 
stick  him ;  and  Mr.  Brittaln  Just  said,  'Yes,  I 
would  convict  him,  too,  if  I  was  on  that  Jury 
myself.' "  Mr.  Tucker  testified  in  substance 
to  the  same  facts.  Mr.  Brittain  was  also 
called  as  a  witness  and  testified  that  he  was 
at  Tucker's  store,  but  stated  "he  had  no 
recollection  of  what  be  did  say  at  that  time." 
He  would  not  positively  deny  making  the 
remark.  He  was  not  a  competent  juror, 
having  a  fixed  and  expressed  opinion  as  to 
appellant's  guilt  Many  other  matters  are 
complained  of  in  the  record,  and  some  of 
which  present  error,  but  the  rulings  herein 
made  apply  to  the  rules  of  law  to  such  mat- 
ters in  a  way  they  will  not  occur  on  another 
trial,  and  we  deem  it  unnecessary  to  reit- 
erate the  law  in  regard  to  such  matters. 

Reversed  and  remanded. 


MIIiLBR  V.  STATBl 
(Court  of  CrimiMiAjvpeals  of  Texas.    Nov.  26, 

1.  IKTOXICATIRO  LlQTTOBa  (|  36*)— ViOLATIOIT 

or  Local   Option — Psobbovtion— Attaok- 

iNQ  EuconoN. 

Objection  that  there  was  not  proper  no- 
tice of  a  local  option  election  cannot  be  made  on 
a  prosecution  for  pursuing^  the  occupation  of 
selling  intoxicating  liquors  in  prohibition  terri- 
tory; Rev.'  Civ.  St  1011,  art  5728,  providing 
that  if  the  election  is  not  contested,  as  tliere 
provided,  it  shall  be  ooncluaively  presumed  to  be 
valid  and  binding  on  all  courts. 

[Ed.  Note^ — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  &§  43,  44;   Dec  Dig.  {  36.*] 

2.  Intoxicating  Liquobs  (g  230*)— PuKsuiNa 
Business  in  Pbohibitioh  TxEBrroar— Evi- 

DENCK. 

The  prosecution  being  for  puisuing  the  oc- 
cupation of  Belling  intoxicating  liquors  in  pro- 
hibition territory,  testimony  that  defendant  at 
varioQB  other  times,  after  selling  to  witness, 
solicited  him  to  make  purchases  is  adnUssible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  290;   Dec.  Dig.  {  230.*] 

3.  iNToxicATiNa  LiQtJoaa  (S  230*)— Pxtbsu- 
iNo  Business  in  Pbohibition  Tebbitokt— 
Evidence. 

Evidence  of  whisky  and  alcohol  being  fre- 
quently shipped  and  delivered  to  defendant  is 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Olf.  A  *"*  Die.  Key-Mo.  Series  It  Rep'r  Indexes 
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admisaible,  on  a  prosecution  for  pnrsning  the 
bnsiziesa  of  selling  intoxicating  liquors  in  pro- 
hibition territory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnora,  Gent  Dig.  S  280;    Dec.  Dig.  S  230.*] 

4.  GsiiaNAi.  Law   (t  741*)— TbiaI/— Pebkmp- 

XOBY  CORBTBTTOnON. 

Where  the  evidence  would  sustain  a  convic- 
tion, error  cannot  be  predicated  on  refusal  to 
peremptorily  instruct  a  verdict  of  not  guilty. 

[E<d.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1138, 1221, 1705,  1713,  1716, 
1717,  1727,  1728:    Dec.  Dig.  i  741.*] 

5.  Cbikinai.    Law    (8    1134*)— Appbad— Re- 

VIKW— OVERBITUNO  MOTION  FOB  NEW  TBIAL. 

The  overruling  of  a  motion  for  new  trial, 
bdng  unnecessary,  presents  no  question  for  re- 
view further  than  would  be  presented  by  t^e 
motion  itself. 

[BM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  | J  2587.  2653.  M86-2998.  3056. 
3067-3071;  Dec  Dig.  f  1134.*] 

6.  Cbzionai.  Law   ({  1038*)— Tbial— State- 

MERT  OF  DiBIMCT  ATTOBNET  TO  JUHT. 

In  the  absence  of  any  request  for  a  spe- 
cial charge,  error  canot  be  predicated  on  a  state- 
ment of  the  district  attorney  to  the  jury,  the 
contt,  in  approving  the  bill  of  exceptions,  stat- 
ing that,  when  objection  was  made,  the  district 
attorney  corrected  the  statement,  and  the  court 
instructed  the  jury  not  to  consicler  it. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2646;  Dec.  Dig.  i  1038.*] 

7.  Cbikinai.  Law  .(S  588*)— TbiaI/— With- 
dbawino  Ankottnceuent  of  Ready- 

Refusal  to  allow  defendant,  after  the  state 
had  introduced  its  evidence,  to  withdraw  his  an- 
nouncement of  ready  for  tnal,  he  merely  stating 
be  conld  prove  by  certain  persons  certain  facts 
which  would  tend  to  impeach  a  witness  for  the 
state,  and  which  would  be  admissible  only  for 
the  purpose  of  impeachment,  and  showing  no 
diligence  to  ascertain  the  facts  before  maKing 
the  announcement,  Is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1335-1341;  Dec.  Dig.  { 
588.*] 

8.  ImnxiCATiRO  LiquoBs  (S  239*)— PtTBStnifo 
OCCtTFATION  IN  Pbohibition  Tebbitobt- 
Pbosbcdtion— Chaboe. 

The  charge,  on  a  prosecution  for  pursuing 
the  occupation  of  selling  intoxicating  liquors  in 
probibidon  territory,  does  not  authorize  a  con- 
viction for  making  two  sales;  it  instructing 
that  the  Jan  must  believe  beyond  a  reasonable 
doubt  that  defendant  was  pursuing  the  occupa- 
tion and  made  two  sales  to  the  person  named  in 
the  indictment,  or  they  would  acquit,  and  then 
defining  occupation  in  an  onobjectionable  way. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dig.  H  331-347;    Dec.  Dig.  J 

Appeal  from  District  Court,  Lamar  Coun- 
ty;  Ben  H.  Denton,  Judge. 

Ed.  Miller  was  convicted,  and  appeals.  Af- 
firmed. 

Birmingham  &  Calvin,  of  Paris,  for  appel- 
lant R.  T.  Lipscomb,  Dist  Atty.,  of  Bon- 
ham,  and  C.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  SUte. 

HARPER,  3.  Appellant  was  prosecuted 
and  convicted  of  pursuing  the  business  and 
occupation  of  selling  intoxicating  liquors  In 
prohibition  territory,  from  which  judgment 
be  prosecutes  this  appeaL 


[1]  In  Introducing  the  orders  of  the  com- 
missioners' court,  the  state  Introduced  the 
one  ordering  the  election  wblch  on  Its  face 
shows  that  the  clerk  of  the  court  was  order- 
ed to  "post  or  cause  to  be  posted  at  least  5 
notices  of  this  order  at  different  places  with- 
in Lamar  county  for  at  least  12  days  prior 
to  the  said  26tli  of  June,  1909  (the  day  of 
election),  as  the  law  directs."  Appellant  ob- 
jected to  the  order  on  the  ground  that  "It 
does  not  give  such  notice  as  the  law  de- 
mands." This  order  complies  strictly  with 
articles  5717  and  5718  of  the  Revised  Stat- 
utes. The  objection  to  the  other  orders  are 
equally  untenable,  as  the  proceedings  were 
in  strict  compliance  with  the  provisions  of 
chapter  1,  ttt  88,  of  the  Revised  Statutes. 
In  addition  to  this,  the  objection  would  come 
too  late,  as  article  5728  provides  for  a  con- 
test of  the  election  within  a  given  period  of 
time,  and,  if  not  contested.  It  shall  be  con- 
clusively presumed  that  said  election  is  val- 
id and  binding  upon  all  courts. 

[2]  A.  Ware  testified  that  he  purchased 
whisky  twice  from  appellant,  giving  the  date, 
time,  and  place.  He  also  testified:  "There 
were  several  nights  I  was  at  the  depot  after 
the  second  transaction,  and  be  generally 
would  aiA  me  If  I  wanted  any  more  whisky. 
I  could  not  positively  say  how  many  times  he 
asked  me,  several  times  though.  In  fact,  ev- 
ery time  I  saw  him  he  solicited  me  to  make 
a  purchase."  Appellant  objected  to  this  lat- 
ter testimony,  but,  as  appellant  was  being 
prosecuted  for  pursuing  the  occupation,  it 
was  clearly  admissible. 

[3]  The  state  Introduced  Mr.  J.  E.  Vaughn, 
agent  of  the  Wells  Fargo  Express  Company, 
at  Paris,  and  he  testified:  "The  book  shown 
me  is  the  record  of  the  depot  delivery  of 
whisky  from  March  22, 1912,  to  April  1, 1913, 
of  the  Wells  Fargo  Ekpress  Company." 
That  the  book  was  correctly  kept,  and  that 
appellant  had  been  to  the  express  office  and 
ht^d  business  transactions  with  him  as  agent 
of  the  express  company,  and  he  saw  him  sign 
the  express  record.  That  the  books  show 
shipments  and  delivery  of  whisky  and  alco- 
hol to  appellant  on  January  8,  1913,  Janu- 
ary 11,  1913,  January  16,  1913,  January  17, 
1913,  January  25,  1913,  January  31,  1913, 
and  other  dates  up  to  the  time  of  the  return 
of  the  Indictment  in  this  cause.  As  appel- 
lant was  being  prosecuted  for  pursuing  the 
business  of  selling  Intoxicating  liquor,  the 
court  ruled  correctly  In  admitting  this  testi- 
mony. 

[4.-6]  There  are  four  other  bills  of  excep 
tlon,  one  of  them  relates  to  the  refusal  of  the 
court  to  peremptorily  Instruct  a  verdict  of 
not  guilty  on  appellant's  motion.  As  the  evi- 
dence above  recited  would  sustain  a  convic- 
tion, the  court  did  not  err  In  overruling  the 
motion.  Another  relates  to  the  action  of  the 
court  In  overruling  his  motion  for  a  new 
trial.     This  was  unnecessary  and  presents 
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no  question  for  review  further  than  would 
be  presented  by  the  motion  itself.  In  the 
third  bill  of  exception  It  la  stated  that  "the 
district  attorney  stated  to  the  Jury  that  on 
February  4,  1913,  the  appellant  had  shipped 
to  him  48  pints  of  whisky."  The  court,  in 
approving  the  bUl,  states  that,  when  objec- 
tion was  made,  the  district  attorney  correct- 
ed the  statement,  and  the  court  instructed 
the  Jury  not  to  consider  the  statement  In 
the  absence  of  any  request  for  a  special 
charge  in  regard  to  the  matter,  this  action  of 
the  court  presents  no  error. 

[7]  The  only  other  bill  relates  to  the  ac- 
tion of  the  court  in  refusing  to  aUow  appel- 
lant to  withdraw  his  announcement  after  the 
state  had  introduced  its  evidence.  Appellant 
states  he  could  prove  by  Tom  Smith  and  Mr. 
Oossett  certain  fticts  which  would  have  a 
tendency  to  impeach  state's  witness  Ware. 
Appellant  shows  no  diligence  to  ascertain  the 
facts  before  announcing  ready  for  trial,  and, 
as  the  testimony  would  only  be  admissible 
for  the  purpose  of  the  Impeachment  of  the 
state's  witness,  the  bill  presents  no  error. 

[•]  The  criticisms  of  the  court's  charge 
are  without  merit  He  did  not  authorize  a 
conviction  for  making  two  sales,  but  instruct- 
ed the  Jury  that  they  must  believe  beyond  a 
reasonable  doubt  that  appellant  was  pursu- 
ing the  occupation  and  m^de  two  sales  to 
the  person  named  in  the  Indictment,  or  they 
would  acquit,  and  then  defined  occupation  in 
an  unobjectionable  way. 

Afflnned. 


KTJTKENDALL  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  26, 
1913.) 

1.  IRDICTMBNT    AND    INFOBMATIOH    ({    119*)— 
ST7BFLU8AOB. 

The  indictment  clearly  charging  an  of- 
fense under  the  statute  both  in  getting  drunk 
and  being  found  intoxicated  in  a  public  place, 
unnecessary  allegations  do  not  invalidate  U  but 
are  to  be  treated  as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Sj  311-314;  Dec. 
Dig.  S  119.*] 

2.  Cbimiwai,  Law  ({  1090*)— Appeai/— Bill  of 

Exceptions. 

Questions  as  to  introduction  of  evidence,  at- 
tempted to  be  raised  by  motion  for  new  trial, 
cannot  be  reviewed  on  appeal  in  the  absence  of 
bill  of  exceptiona 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2653,  2789,  2803-2S22, 
2826-2827,  2927,  2928,  2948,  3204;  Dec.  Dig. 
81090.*] 

Appeal  from  Montague  County  Court;  Le- 
vi Walker,  Judg& 

Theo.  Kuykendall  was  convicted,  and  ap- 
peals.   Affirmed. 

0.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

PBBNDERGAST,  J.  Under  a  complaint 
and  Information  appellant  was  tried  before 
the  court,  without  a  Jury,  and  fined  $5. 


[f]  The  statute  under  which  this  convic- 
tion was  had  is:  "Any  person  "who  shall  get 
drunk  or  be  found  in  a  state  of  intoxication, 
in  any  public  place  sliall  be  deemed  guilty  of 
a  misdemeanor  and  on  conviction  before  a 
court  of  competent  Jurisdiction  shall  be  fined 
In  a  sum  of  not  more  than  $100  for  each  and 
every  such  offense." 

The  complaint  and  Information  charge  that 
he,  on  or  about  January  12,  1913,  in  Mon- 
tague county,  "did  then  and  there  unlawful- 
ly get  drunk  [by  the  Immoderate  use  of  spir- 
ituous, vinous,  and  malt  liquors]  in  a  cer- 
tain public  place,  to  wit  the  Methodist 
Church  house  at  Gladys,  in  Montague  county, 
Tex.,  a  place  where  people  were  then  and 
there  assembled  for  business,  pleasure,  and 
recreation,  and  was  found  In  said  public 
place  in  a  state  of  Intoxication."  While  this 
complaint  and  information  contain  some  un- 
necessary matter,  yet  it  clearly  charges  an 
offense  under  said  statute  on  both  grounds, 
which  are  made  ofTenses  thereby,  to  wit,  that 
he  got  drunk  in  a  public  place  and  that  he 
was  found  in  a  state  of  intoxication  in  a  pub- 
lic place.  The  unnecessary  matter  can  and 
should  be  treated  as  surplusage.  Goodwin 
V.  State,  158  S.  W.  275,  in  which  a  large 
number  of  cases  are  collated  and  cited.  The 
words  in  brackets  above  are  surplusage; 
but,  if  not,  they  in  no  way  invalidate  the 
complaint  and  information. 

[2]  Appellant  has  no  bill  of  exception  in 
the  record.  He  attempts  to  raise  some  ques- 
tion as  to  the  introduction  of  some  testi- 
mony by  his  motion  for  new  trial,  which  we 
cannot  review  in  the  absence  of  a  bill  of  ex- 
ception. 

By  other  grounds  of  a  motion  for  new 
trial  he  attacks  the  Judgment  of  the  court  be- 
cause he  claims  the  evidence  was  insuffi- 
cient to  support  the  conviction.  While  the 
evidence  was  conflicting  to  some  extent  the 
testimony  as  a  whole  clearly  was  sufficient 
to  establish  both  charges  in  the  complaint 
and  information. 

The  Judgment  Is  affirmed. 


KEY  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texaa    Nov.  26. 
1913.) 

1.  Woods  and  Phrases— "MmcoRT." 

Standard  dictionaries  define  "memory"  as 
the  mental  capacity  of  retaining  unconscious 
traces  of  conscious  impressions  and  of  recalling 
such  traces  to  consdousnesB  with  the  attendant 
perception  that  they  have  a  certain  relation  to 
the  past  and,  in  a  narrow  sense,  the  term  means 
the  power  of  such  retention  alone,  or  reviving 
in  the  mind  ideas  which,  after  being  imprinted 
thereon,  have  disappeared  or  lain  dormant. 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  voL  6,  p.  4474.] 

2.  •PEKJtrBT  (J  32*)— Admission  of  Evidence — 
Evidence  in  Civil  Suit. 

In  a  prosecution  for  perjury  in  falsely  tes- 
tifying in  a  personal  Injury  action  that  accused 
had  never  been  injured  while  working  for  an- 
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other  railroad,  parts  of  the  transcript  in  the 
civil  action,  which  showed  that  accused's  coun- 
sel therein  withdrew  from  the  case  upon  it  ap- 
pearing that  accused  had  testified  falsely,  were 
not  admissible  in  evidence;  only  accused's  ques- 
tions and  answers  in  the  dvU  action  being  ad- 
missible. 

[Bd.  Note. — For  other  cases,  see  Perjury,  Cent. 
Dig.  §S  108-116;    Dec.  Dig.  §  32.*] 

3.  Cmkinal  Law  (S  456*)— Evidencb— Opik- 

lON  KVIDENCE. 

Nonexperts  may  testify  as  to  a  mental  con- 
dition if  they  show  an  intimate  acquaintance 
and  knowledge  of  the  person's  habits  and  con- 
duct. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1M5 ;  Dec.  Dig.  §  456.*] 

4.  CanawAi,   Law    (g   772*>— iNaTBOCTioNa— 
Defenbeb. 

The  court  should  present  accused's  defenses 
in  an  affirmative  way. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  {J  1812-1814,  1816,  1817; 
Dec  Dig.  %  772.*] 

Appeal  from  District  Conrt,  Hunt  County; 
Wm.  Pierson,  Judge. 

Andrew  F.  Key  was  convicted  of  perjury, 
and  appeals.    Beversed  and)  remanded. 

BL  S.  UcAlester,  of  Bonbam,  and  Sam  D. 
Stlnson,  of  OreenTllle,  for  appellant  O.  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  X  Appellant  was  prosecuted 
and  convicted  of  perjury;  his  punishment 
being  assessed  at  two  years'  confinement  in 
the  state  penitentiary. 

Appellant  had  brought  suit  in  the  district 
court  of  Hunt  county,  Tex.,  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
for  damages,  alleging  that  he  was  injured 
while  in  the  employ  of  said  company.  He 
was  duly  sworn  and  testified  in  said  cause 
in  substance  as  follows:  "That  he  had  never 
been  injured  in  any  way  from  the  time  be 
worked  for  the  Ka^  Railroad  at  Greenville 
in  1907,  under  Jack  Corder,  up  to  April  6, 
1912 ;  that  he  had  never  collected  any  money 
from  the  Gulf,  Colorado  &  Santa  F6,  or  the 
Missouri,  Kansas  &  Texas  Railroad  Company 
of  Texas,  or  any  other  railroad  for  any  hurt 
or  injury;  that  he  never  had  a  hernia  or 
rupture  before  the  6th  day  of  April,  1912; 
that  he  had  never  had  any  hurting  in  his  left 
groin  or  side  or  been  bothered  with  a  knot  in 
his  left  groin  or  scrotum  prior  to  April  6, 
1912.''  This  testimony  so  given  by  him  in 
the  civil  suit  is  the  basis  for  the  charge  of 
perjury  In  this  case;  in  the  indictment  it 
being  alleged  that  said  testimony  was  false 
and  was  negatived  as  follows:  "Whereas  in 
truth  and  in  fact  be  (Andrew  F.  Key)  had 
been  injured  between  the  time  he  worked  for' 
the  Katy  Railroad  at  Greenville,  Tex.,  in 
1907,  under  Jack  Corder,  and  April  6,  1912; 
and  he  (the  said  Andrew  F.  Key)  had  collect- 
ed money  from  the  San  Antonio  &  Aransas 
Pass  Railway  Company  for  an  injury  in  Feb- 
ruary, 1911;  and  he  (the  said  Andrew  F. 
Key)  had  a  hernia  or  rupture  before  April 
6,  1912;    and  he  (the  said  Andrew  F.  Key) 


had  had  a  hurting  in  his  left  groin  or  side 
and  had  been  bothered  with  a  knot  in  his 
left  groin  or  scrotum  prior  to  April  6,  1912, 
and  which  said  statements  so  made  by  said 
Andrew  F.  Key,  as  a  witness  in  said  case  in 
the  manner  and  form  as  aforesaid,  were  de- 
liberately and  willfully  made  and  vrere  de- 
liberately and  willfully  false,  as  be  (the  said 
Andrew  F.  Key)  then  and  there  well  knew." 

The  testimony  on  this  trial  would  support 
a  finding  that  appellant  did  testify  as  alleged 
on  the  trial  of  the  civil  suit,  and  that  said 
statements  were  false;  in  fact,  the  negative 
allegations  being  spedflcally  proven  by  at 
least  two  witnesses.  However,  on  this  trial, 
a  certified  copy  of  appellant's  testimony  in 
the  civil  suit  was  used  in  the  examination  of 
appellant,  and  what  he  testified  on  that  trial 
was  proven  by  appellant  and  other  witnesses, 
and  the  questions  and  answers  given  by  ap- 
pellant on  that  trial  beli^  thus  gotten  in  the 
record  in  this  case.  However,  the  transcript 
of  the  testimony  as  a  whole  was  never 
oETered  nor  introduced  in  evidence  on  this 
trial,  and,  if  it  had  been  offered,  it  contained 
matter  that  was  not  proiierly  admissible  in 
evidence. 

Appellant  offered  no  evidence  that  be  did 
not  testify  as  stated  and  offered  no  evidence 
tending  to  show  that  such  testimony  was 
not  false,  but  all  witnesses  introduced  by  him 
were  Intended  to  show  that  he  was  mentally 
defective;  that  he  had  no  memory  as  to  past 
transactions.  His  mother  testified  as  to 
severe  injuries  received  hy  him  in  the  head  in 
infancy,  and  other  facts  having  a  tendency 
to  show  him  a  man  with  almost  without  the 
faculty  of  memory.  A  teacher  testified  that 
in  his  youth  appellant  came  to  school  in  the 
school  where  he  was  teaching  for  two  years; 
that  when  he  entered  school  he  was  la  the 
third  grade,  and  at  the  end  of  the  two  ses- 
sions he  was  still  in  the  third  grade,  and 
was  in  a  sense  defective  in  memory. 

[1]  By  standard  dictionaries  "memory"  is 
thus  defined:  "The  mental  capacity  of  re- 
taining unconscious  traces  of  conscious  im- 
pressions or  states,  and  of  recalling  these 
traces  to  consciousness  with  the  attendant 
perception  that  they  have  a  certain  relation 
to  the  past;  In  a  narrower  sense,  the  power 
of  such  retention  alone,  the  power  or  act  of 
recalling  being  termed  recollection.  •  *  • 
The  power  to  revive  again  in  our  own  minds 
those  ideas  which  after  imprinting  have  dis- 
appeared, or  have  been  as  it  were  laid  aside 
out  of  sight,  is  memory." 

As  before  stated,  the  defensive  theory,  and 
the  sole  one  relied  on,  was  that  appellant,  on 
account  of  accidents  received  in  childhood, 
was  defective  in  memory  to  the  extent  that  he 
could  not  retain  and  recall  past  transactions 
unless  his  mind  and  attention  was; directed 
specifically  to  the  act  or  occasion,  and  they 
contend  that  the  evidence  on  the  civil  trial 
was  such  as  to  support  this  theory.  That, 
while  appellant  in  answer  to  general  ques- 
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tlons  bad  denied  he  had  ever  received  any 
prior  Injury  or  collected  damages  therefor, 
yet  when  by  direct  questions  his  mind  and 
attention  was  directed  to  the  speciflc  injury, 
railroad,  etc.,  he  then  admitted  he  had  re- 
ceived the  injury  and  collected  the  money  as 
damages  for  the  injury  received,  and  the 
record  discloses  that  appellant  was  the  only 
witness  introduced  on  the  trial  In  the  civU 
case,  and  after  his  cross-examination,  and 
his  attention  being  thus  specifically  directed 
to  the  matter,  on  his  admissions,  the  defend- 
ant was  permitted  to  and  did  obtain  a  Judg- 
ment against  the  plaintiff.  This  being  the  is- 
sue, did  the  transcript  which  was  delivered 
to  the  Jury  while  they  were  considering  the 
case  contain  matter  not  Introduced  In  evi- 
dence, which  would  have  a  bearing  on  that 
issue?    We  think  so. 

Mr.  Carpenter  was  attorney  for  plalntUF  In 
the  dvll  suit  Be  was  not  a  witness  on  this 
trial;  yet  in  the  transcript  wliich  was  de- 
livered to  the  Jury  it  showed  that  Mr.  Car- 
penter withdrew  from  the  case,  and  that 
the  following  proceedings  had  taken  place  on 
the  trial  in  the  dvll  case:  "Plalntifl's  Coun- 
sd:  If  the  court  please,  this  is  putting  us 
In  a  very  embarrassing  situation.  After 
these  questions  were  propounded  to  this  wit- 
ness yesterday  evening  before  court  adjourn- 
ed. After  court  adjourned  last  night  we 
taken  him  over  to  our  office  (we  have  two 
clients  a  man  by  the  name),  and  they  called 
and  told  us  this  yesterday  that  they  under- 
stood he  had  been  ruptured  before.  And  we 
taken  over  to  the  office  and  asked  him,  I 
said,  'Now,  Key,  if  you  have  been  mptured, 
if  you  had  a  suit  with  any  company  or  made 
any  settlement,  now  is  the  time  for  you  to 
say  so  in  this  office;'  and  I  says,  'Now,  if 
you  go  back  there  and  recall  your  statement 
they  will  put  you  in  the  pen ;'  and  he  said 
nothing  of  the  kind  had  ever  occurred.  I 
says,  'Now,  you  know  whether  you  did,  and 
I  Judge  from  the  way  that  Mr.  McMahan  (de- 
fendant's counsel)  has  questioned  you  that 
he  has  something  from  the  Santa  F6  or  some 
other  railroad  that  you  got  this  injury  or 
hernia  before,  and  we  want  you  to  tell  us 
the  truth  about  it'  And  yesterday  was 
the  flrst  time  I  ever  talked  to  him  as  far  as 
that  was  concerned;  and  he  has  Just  put 
up  a  Job  on  us,  tliat's  all  there  is  to  it  De- 
fendant's Counsel:  Now,  in  Justice  to  oppos- 
ing counsel,  I  think  that  I  ought  to  state 
tliat  when  this  suit  was  instituted,  and 
when  this  man  was  making  a  claim,  the 
claim  department  got  information  that  he 
had  been  injured,  or  at  least  claimed  to  have 
been  injured,  down  on  the  San  Antonio  &  Ar- 
ansas Pass  Railroad,  and  that  he  settled 
with  them  for  it  some  time  in  the  early  part 
of  last  year.  He  asked  us  for  a  settlement 
and  come  to  my  office  and  seen  me  and  talk- 
ed to  me  about  it;  and  I  knew  this  at  the 
time  he  was  there  and  said  nothing  to  him 
about  it  The  suit  was  instituted,  and  of 
course   we  at  once   taken   the  matter   up 


throusfb  the  claim  department  with  the  San 
Antonio  &  Aransas  Pass  Railroad,  and  we 
got  the  information  that  he  claimed  to  have 
been  injured  on  the  20th  or  21st  of  January, 
1911,  when  he  had  been  at  work  about  4  or 
6  days  for  the  San  Antonio  &  Aransas  Pass 
Railroad.  He  then  went  to  the  hospital  at 
San  Antonio.  He  stayed  there  a  short  time 
and  came  back  home  to  Leonard.  He  showed 
who  his  father  was  and  give  his  initials  and 
give  his  name  as  Frank  A.  Key.  We  got  in- 
formation from  the  San  Antonio  &  Aransas 
Pass  Railroad  and  got  the  voucher  and  draft 
that  was  given  with  It  The  draft  Is  indorsed 
by  him  and  receipted  by  him  and  signed 
Frank  A.  Key.  He  wrote  one  letter  to  the 
San  Antonio  &  Aransas  Pass  Railroad  about 
that  claim,  and  he  wrote  a  letter  to  Mr.  Akers 
(defendant's  claim  agent  at  GreenviUe),  and 
they  show  to  be  exactly  the  same  handwrit- 
ing. Now,  I  came  in  possession  of  all  these 
facts,  but  I  am  sure  that  counsel  for  the 
plaintiff  had  no  notice  and  had  no  thought 
of  such  a  thing,  and  that  It  was  'news'  to 
them'  when  I  began  to  ask  the  questions  I 
did  yesterday,  and  as  a  matter  of  fact,  when 
I  asked  him  the  questions  again  this  morn- 
ing, I  had  studied  about  it  last  night  and  ex- 
pected he  would  swear  positively  that  he 
never  collected  a  doUar  from  the  San  An- 
tonio &  Aransas  Pass  Railroad,  and  that  he 
was  not  hurt  there,  but  I  thought  I  would 
put  It  to  him  again  and  give  him  every 
chance  to  correct  his  statement  if  he  would 
do  it  If  I  had  really  expected  that  he  would 
correct  it  this  morning  I  don't  know  whether 
I  would  have  put  the  questions  to  him  again 
like  I  have.  Court:  Well,  wtiat  shall  we  do 
about  It?  Plaintiff's  Counsel:  We  desire  to 
withdraw  from  the  case  right  now.  Defend- 
ant's Counsel:  I  don't  want  the  case  to  go 
over  without  any  Judgment  being  entered; 
but  I  thought  it  was  Justice  to  opposing  coun- 
sel to  tell  them  Just  what  I  had  this  morn- 
ing. Hal  Borton  (an  attorney  In  the  office 
of  Evans  i&  Carpenter,  plaintiff's  counsel): 
When  this  matter  was  called  to  my  atten- 
tion yesterday  I  went  to  Leonard  and  inter- 
viewed two  doctors.  Us  mother,  and  his  fa- 
ther, and  why  they  each  and  all  told  me  that 
so  far  as  they  knew,  and  his  wife  too,  this 
plaintiff  had  never  been  ruptured;  and  Dr. 
John  Pendergrast  told  me  the  same  thing; 
and  I  came  back  here  this  morning  with  that 
information  myself  and  cross-questioned  the 
plaintiff  at  the  time.  Court  (addressing 
plaintiff  who  is  still  on  witness .  stand) :  Mr. 
Key,  your  attorneys  have  withdrawn  from 
the  case.  Now,  I  will  give  you  an  opportuni- 
ty to  employ  any  attorney  that  you  want  to. 
I  have  to  Just  let  you  take  .your  own  course, 
but  you  have  a  right  to  employ  other  attor- 
neys to  go  on  with  your  case.  I  can't  stop 
the  case.  They  have  a  right  to  have  It  sub- 
mitted to  the  Jury  In  some  way."  Defend- 
ant's counsel  then  examined  the  witness  fur- 
ther as  foUows:  "Q.  (Hands  witness  paper.) 
That  is  you  signature?   A.  Tes,  sir.    Q.  That 
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draft  is  dated  Febrnary  15,  1911,  for  $1,T)00, 
ain't  it?  A.  Yes,  sir.  Q.  Now,  that  is  your 
signature  riglit  there  on  this  voucher  (shows 
the  witness  voucher  for  $1,000)7  A.  Yes,  sir. 
Q.  And  yon  signed  tliat  (Frank  A.  Key)?  A. 
Yes,  sir.  (At  tliis  Juncture  of  the  case  the  de- 
fendant's counsel  calls  Evans  &  Carpenter,  or 
rather  steps  aside  with  them  to  the  back  of 
the  courtroom,  and  exhibits  the  voucher  and 
draft  for  $1,000  and  other  investigation  pa- 
pers. In  the  meantime  Hal  Horton,  an  attor- 
ney in  the  office  of  Evans  &  Carpenter,  steps 
over  to  the  witness  and  has  a  conference 
with  him,  then  asks  in  the  presence  and  hear- 
ing of  defendant's  counsel  that  the  witness  be 
permitted  to  take  a  nonsuit)  Defendant's 
Connsel:  I  don't  think  it  is  proper  for  him 
to  take  a  nonsuit  in  this  case  and  run  us  to 
the  exi>ense,  and  we  don't  think  it  would 
be  right  •  •  •  Witness  (atlll  on  witness 
stand):  I  am  going  to  take  a  nonsuit  on  It 
Defendant's  Counsel:  Now,  in  the  condition 
this  matter  has  gotten  in,  matters  have  de- 
veloped that  we  cannot  anticipate  what  the 
witness  would  say  about  it,  then  we  will  ask 
your  honor  to  give  us  20  minutes  to  prepare 
a  pleading  in  this  case  before  yon  rule  on  the 
question  of  nonsuit  Now,  I  will  ask  that 
the  plaintiff  be  instructed  to  stay  in  the 
courthouse  and  when  I  prepare  the  pleadings 
I  wUl  want  to  ask  him  some  other  questions. 
The  Court:  Mr.  Key,  you  will  Just  remain 
la  the  courtroom.  The  Plaintiff's  Counsel:  I 
don't  think  there  is  anjrthing  your —  De- 
fendant's Cotmsel  (after  being  out  about  30 
minutes):  We  ask  leave  to  file  first  trial 
amendment  Court:  Is  your  trial  amendment 
affirmative  pleading  asking  for  any  relief? 
Defendant's  Counsel:  Yes.  The  Court  (after 
looking  at  defendant's  pleading  Just  filed): 
All  right  the  plaintiff  asks  for  a  nonsuit 
Do  you  desire  to  use  him  as  a  witness?  De- 
fendant's Counsel:  Tes,  I  desire  to  use  him 
on  the  nonsuit  The  Court:  Well,  the  plain- 
tiff takes  a  nonsuit  There  is  no  case  in 
court  (Defendant's  counsel  here  reads  his 
trial  amendment  to  the  Jury.)  The  Court  (ad- 
dressing the  witness  who  is  still  on  vritness 
stand):  Now,  you  understand  the  plaintiff 
has  taken  a  nonsuit  He  has  no  suit  against 
the  railroad  in  court.  Now  you  desire  to  use 
him  as  a  witness.  I  feel  it  my  duty,  as  the 
man  is  Ignorant  in  regard  to  the  rules  of  law, 
that  the  witness  is  not  compelled  to  answer 
anything  that  will  Incriminate  him,  and  so 
far  as —  Witness  (here  Interrupts  the  court) : 
Well,  I  want  a  nonsuit  and  I  have  to  go 
home  Court:  Oo  ahead  with  the  examina- 
tion of  the  witness."  Other  similar  excerpts 
might  be  cited. 

[2]  Outride  of  the  questions  propounded  to 
appellant  and  his  answers  thereto,  none  of 
this  matter  would  have  been  admissible  in 
evidence  had  that  part  of  the  transcript  been 
offered  as  evidence,  and  yet  the  Jury  was  per- 
mitted to  take  it  with  them  in  the  privacy  of 
their  room,  read  and  consider  it  and  that  It 
was  read  and  considered  is  shown  by  the  tes- 


timony of  Messrs.  Green,  Murphy,  and  Da- 
vis, heard  on  the  ihotlon  for  a  new  trial. 
These  men  swear  that  they  were  on  the  Jury 
who  tried  appellant;  that  the  Jury  had  ar- 
rived at  no  verdict  until  this  transcript  was 
called  for  and  delivered  to  them ;  that  they 
had  two  copies  of  the  transcript  and  one  of 
the  Jurymen  asked  the  questions  and  another 
read  the  answers ;  and  that  the  entire  tran- 
script was  perused  by  them,  and  then  it  was 
that  a  verdict  was  reached.  It  is  manifest 
that  the  Jury  received  and  considered  other 
evidence,  than  that  adduced  on  the  trial,  bear- 
ing on  a  material  issue  in  the  case,  and  this 
will  necessitate  a  reversal. 

There  are  a  number  of  bills  of  exception  in 
the  record,  some  of  which  show  that  wltuess- 
es,  after  testifying  to  facts  showing  an  in- 
timate acquaintance  and  knowledge  of  ap- 
pellant, were  asked  their  opinion  as  to  his 
ability  to  remember  matters  unless  his  at- 
tention was  specifically  called  to  the  matter. 
As  illustrative  of  these  bills  we  will  copy  the 
one  relating  to  the  testimony  of  Dr.  J.  H. 
Thompson.  The  doctor  had  testified  that  he 
knew  defendant  had  known  him  for  20  years, 
4nd  had  been'  the  family  physician  of  his 
father  daring  all  the  time  defendant  was 
growing  to  manhood,  and  had  practiced  in 
defendant's  family  since  he  had  left  home, 
and  other  facts,  when  the  following  question 
was  propounded  to  him:  "Now,  In  the  condi- 
tion tliat  you  have  stated  he  (defendant)  is, 
what,  in  your  Judgment  would  be  the  con- 
dition of  his  memory,  speaking  as  a  physi- 
cian?" Objection  was  made,  when  defend- 
ant's counsel  restated  the  question:  "I  will 
ask  the  doctor  from  what  he  had  observed, 
and  what  he  knew  of  defendant's  mental 
condition,  what  effect  it  would  have  on  his 
memory?"  The  objection  was  that  he  was 
not  an  expert  on  mental  diseases,  and  an  an- 
swer would  be  but  an  opinion,  which  ol>- 
Jection  was  sustained.  The  bill  shows  the 
witness  would  have  answered  that  under  de- 
fendant's pecuUar  condition  and  under  his 
pliysical  and  mental  make-up,  and  from  his 
acts,  conduct  and  general  deportment,  and 
from  what  he  knew  of  the  defendant  and 
from  what  he,  as  a  physician,  had  observed 
of  the  defendant  in  his  acts,  his  conduct  and 
his  conversation,  that  the  defendant's  mem- 
ory necessarily  was  bad,  and  defendant  would 
be  slow  to  recall  past  Incidents,  unless  his 
mind  had  been  specially  directed  to  the  par- 
ticular circumstances,  time,  and  occasion. 

[3]  This  was  error,  as  in  a  number  of  cases 
we  tiave  held  that  when  one's  mental  state 
is  an  issue,  those  not  experts  may  be  per- 
mitted to  testify  where  they  show  intimate 
acquaintance  and  dealings  with  and  knowl- 
edge of  one's  habits  and  conduct.  This  ques- 
tion is  discussed  at  length  In  Jordan  v.  State, 
141  S.  W.  786,  citing  authorities,  and  the 
correct  rule  there  stated,  and  under  tills  case 
the  testimony  of  Dr.  Thompson  was  admis- 
sible as  well  as  that  of  the  witnesses  Dooly 
and  Mrs.  Key. 
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[4}  There  are  several  complaints  of  the 
charge  ot  the  court,  and  especially  that  the 
charge  as  given  did  not  properly  submit  the 
defense  of  defendant  in  an  afiSnuative  way. 
We  feel  sure  this  will  not  occur  on  another 
trial,  for  when  this  additional  testimony  is 
admitted,  which  we  have  herein  ruled  should 
have  been  admitted,  the  court  will  appreciate 
the  necessity  of  presenting  in  an  affirmative 
way  the  defense  relied  on,  if  the  testimony 
on  another  trial  tends  to  prove  the  same  de- 
fensive theory  as  relied  on  in  this  case. 

The  judgment  is  reversed,  and  the  cause  Is 
remanded. 


BANK  OF  DES  ARC  et  al.  v.  MOODY  et  al. 

(Supreme  Court  of  Arkansas.     Nov.   S,   1913. 
On   Rehearing,   Dec.   1,   1913.) 

1.  Appeai,  and  Ebrob  ({  334*)  —  Death  of 
Pabtt— Time  foe  Rbvivino. 

Under  Kirby's  Dig.  |  6313,  providing  that 
an  order  to  revive  an  action  against  the  repre- 
sentatives or  snccesaor  of  a  defendant  shall  not 
be  made  without  the  consent  of  such  represei^ 
tativea  or  successor  unless  in  one  year  from  the 
time  it  could  have  been  first  made,  where,  on 
an  appeal  from  a  decree  in  favor  of  plaintiffs, 
defendants  suggested  the  death  of  one  of  the 
plaintiffs  but  did  not  give  notice  of  a  motion 
to  revive  or  prosecute  such  motion  within  one 
year  after  the  death,  it  was  too  late  to  revive 
except  by  consent,  and  the  appeal  as  to  him 
would  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1848,  1851-1863;  Dec. 
Dig.  i  334.*] 

2.  Banks  and  BAitKiiro  ({  64*)— Offioebs— 
Liability  to  Stockeoldebs. 

Directors  of  a  bank,  who  negligently  fail- 
ed to  manage  its  affairs  or  control  the  action 
of  its  cashier,  thereby  permitting  him  to  make 
bad  loans  by  which  the  bank  was  made  insol- 
vent and  the  stock  rendered  worthless,  were 
liable,  to  the  stockholders  for  their  negligence. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  92-98,  105-107;  Dea 
Dig.  §  64.*] 

3.  Banks  and  Banking  (>  64*)— OrFicKBe— 

LlABILITT   TO    STOCKHOLDEBS. 

A  person  who  was  elected  director  of  a 
bank,  but  who  never  received  notice  or  infor- 
mation thereof,  attended  meetings,  acted  as 
such,  or  bad  anything  to  do  with  tlie  manage- 
ment of  the  bank  until  after  the  making  of  bad 
loans  by  the  cashier,  was  not  liable  to  the 
stockholders  for  his  failure  to  prevent  the  mak- 
ing of  such  loans. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f§  92-98,  106-107;  Dec. 
Dig.  {  64.*] 

4.  Banks  and  Banking  (J  47*)— Stock  Sub- 

8CBIPTI0N8— LlABILITT. 

Stockholders  in  a  bank,  who  had  made 
payments  on  their  subscriptions,  were  entitled 
to  have  the  liability  of  other  stockholders  on 
their  subscriptions  enforced  for  the  percentage 
of  the  subscription  which  they  had  paid,  and 
the  directors  had  no  right  to  cancel  the  notes 
of  such  other  stockholders  for  their  stock  sub- 
scriptions. 

[Ed.  Note.-r-For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  |S  62,  64-«8,  341;  Dec 
Dig.  {  li.*] 


6.  CoBPORATioNS  (I  279*)— Stock  Siibscbip- 

TioNS— Actions— Form. 

A  court  of  equity  is  the  appropriate  forum 
to  enforce  the  right  of  a  stockholder  who  has 
paid  his  subscription  against  one  who  has  not 
paid,  where  the  corporation  has  ceased  to  per- 
form its  functions. 

[Ed.  Note.— For  other  cases,  see.  Corpora- 
tions, Cent  Dig.  it  1177-1185;  Dec.  Dig.  S 
279.*] 

6.  Appkai,  and  Ebbob  (J  1178*)— Disposition 
OF  CAtrsi — ^Reuandinq  fob  Fubthbb  Pboof. 

Where  a  suit  in  equity  was  not  tried  on 
the  proper  theory,  it  could  be  sent  back  for 
further  proof  and  for  reference  to  a  inaster,  if 
that  course  was  found  necessary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4604-4620;  Dec.  Dig.  { 
1178.*] 

On  Rehearing. 

7.  Judgment  (8  251*)— Confobmitt  to  Issues. 

In  an  action  by  stockholders  of  a  defunct 
bank  against  the  directors  for  negligent  manage- 
ment where  recovery  against  a  new  bank  which 
had  purchased  the  assets  of  the  defunct  bank  of 
the  amount  which  plaintiffs  had  paid  respective- 
ly on  their  stoclc  subscriptions  was  sought,  they 
were  not  entitled  to  a  decree  against  such  bank 
for  the  amount  of  their  distributive  shares  of 
the  assets  ot  the  defunct  bank  which  had  been 
deposited  to  their  credit  in  the  new  bank  and 
their  right  to  which  had  never  been  disputed. 

VEd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  437 ;    Dec.  Dig.  S  251.*] 

8.  Banks  and  Banking  (S  154*)— Depositb— 
Right  of  Action  to  Recoveb. 

A  depositor  has  a  right  of  action  to  recover 
the  amount  of  a  deposit  in  a  bank  if  payment 
thereof  is  refused. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §$  502-512,  515,  616,  518- 
533;   Dec.  Dig.  S  154.*] 

9.  Appeal  and  Ebrob  (S  907*)— Pbesuvftions 
TO  SuppoBT  Judgment. 

Ordinarily  where  the  record  of  the  evidence 
is  incomplete,  a  presumption  will  be  indulged 
on  appeal  that  the  omitted  matters  support  the 
chancellor's  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2899,  2911-2916,  3673, 
3674,  3676,  3678;    Dec.  Dig.  §  907.*] 

10.  Appeal  and  Error  (|  907*)  —  Presump- 
tions TO  Support  Judgment. 

Where  exhibits  to  a  complaint  related  only 
to  matters  as  to  which  there  was  no  dispute  and 
had  no  bearing  on  the  issues  involved,  their 
omission  from  the  record  of  the  evidence  did  not 
justify  a  presumption  that  they  supported  the 
finding  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  2899,  2911-2916,  3673, 
.3674,  3676,  3678;    Dec.  Dig.  §  907.*} 

11.  Appeal  and  Ebbob  (S  907*)  —  Presump- 
tions TO  Support  Judgment. 

In  an  action  by  stockholders  in  a  bank 
against  the  directors  for  negligent  management 
and  against  a  new  bank  to  which  the  defunct 
bank's  assets  had  been  sgld,  the  omission  from 
the  transcript  on  appeal  of  an  exhibit  to  the  an- 
swer showing  a  list  of  the  assets  so  purchased, 
did  not  justify  a  presumption  that  such  exhibit 
supported  the  finding  below  where  there  was  no 
attempt  to  show  that  the  new  bank  had  received 
assets  in  excess  of  the  amounts  accounted  for. 

[Ed.  Note. — For  other,  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  2899,  2911-2916,  3e7a 
3674,  3676,  3678 ;    Dec.  Dig.  |  907.*] 

Appeal    from    Prairie    Chancery    Court; 
John  M.  Elliott,  Chancellor. 
Action  by  A.  L.  Moody  and  others  against 
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the  Bank  of  D«e  Arc  and  others.  From  a  de- 
cree for  plaintiffs,  defendants  appeal.  Ap- 
peal dismissed  as  to  the  plaintiff  named,  and 
decree  affirmed  in  part,  reversed  and  re- 
manded in  part,  and  reversed  and  rendered 
in  part  as  to  the  other  parties. 

W.  A.  Leach,  of  Des  Arc,  for  appellants. 
S.  Bmndidge,  of  Searcy,  and  J.  W.  &  3.  W. 
House,  Jr.,  of  Little  Rock,  for  appellees. 

Mcculloch,  C.  J.  This  is  an  acUon  In- 
stitnted  In  the  chancery  court  of  Prairie 
county  by  A.  L.  Moody,  Ed  McElwee,  and 
E.  C.  Blakemore  against  the  Bank  of  Des 
Arc  and  O.  W.  Edmondson  and  others,  di- 
rectors thereof,  and  the  Des  Arc  Bank  & 
Trust  Company.  The  plaintiffs  were  stock- 
holders In  the  Bank  of  Des  Arc  and  paid  in 
40  per  cent  of  the  amount  of  stock  subscrib- 
ed. The  bank  suspended  business  and  went 
Into  liquidation,  and,  after  its  affairs  were 
wound  up  and  the  creditors  paid,  only  a 
small  part  of  assets  were  left  to  be  distribut- 
ed among  the  stockholders.  Some  of  the 
assets  were  sold  to  the  Des  Arc  Bank  & 
Trust  Company,  a  new  banking  corporation 
organized  by  some  of  the  stockholders  of 
the  old  bank.  The  charge  is  made  that  the 
directors  were  guilty  of  negligence  in  fall- 
ing to  direct  the  cashier  In  the  management 
of  the  affairs  of  the  bank,  thereby  causing 
losses  which  brought  about  Its  Insolvency. 
The  chancellor  sustained  the  allegations  of 
the  complaint  and  rendered  decree  In  favor 
of  each  of  the  plaintiffs  for  the  amount 
claimed  by  each.  The  defendants  appeal  to 
this  court 

[1]  Since  the  appeal  was  lodged  here,  the 
defendants  have  suggested  the  death  of  A. 
L.  Moody,  one  of  the  plaintiffs,  but  failed  to 
give  notice  of  the  motion  to  revive  or  to 
prosecute  such  motion.  A  year  has  been 
allowed  to  ^apae  since  the  death  of  Moody, 
and  under  the  statute  It  Is  too  late  to  revive 
as  to  him  except  by  consent  Klrby's  Di- 
gest, i  6313.  The  appeal  as  against  defend- 
ant Moody  is  therefore  dismissed.  The  de- 
cree In  favor  of  the  plaintiffs  Is  against  the 
Bank  of  Des  Arc,  O.  W.  Edmondson,  Emmett 
Vangban,  J.  T.  Bogard,  J.  R.  B.  Moore,  as 
directors,  and  against  the  Des  Arc  Bank  & 
Trust  Company.  There  is  nothing  in  the 
record  Justifying  the  decree  against  the  Des 
Arc  Bank  &  Trust  Company,  for  that  con- 
cern is  not  shown  to  have  had  any  connection 
with  the  defunct  Bank  of  Des  Arc  except  to 
purchase  some  ot  the  assets.  The  decree  as 
to  that  defendant  is  therefore  reversed,  and 
the  cause  dismissed. 

[2]  One  of  the  allegations  of  the  complaint 
is,  as  before  stated,  that  the  directors  of  the 
bank  "negligently  and  purposely  failed  and 
neglected  fo  give  attention  to  or  take  any 
control  in  the  management  of  the  said  bank 
and  Its  affairs"  and  allowed  the  cashier  to 
recklessly  dis^pate  the  assets  In  making 
bad  leana.    This  charge  la  sustained  by  the 


evidence,  for  It  Is  undisputed  tbat  a  lot  of 
bad  loans  were  made  by  the  cashier  and  that 
the  directors  were  guilty  of  negligence  in 
not  managing  the  affairs  of  the  bank  -and 
controlling  the  action  of  the  cashier.  Under 
the  doctrine  laid  down  by  this  court  In  the 
case  of  Bailey  v.  O'Neal,  92  Ark.  327,  122  S. 
W.  603,  135  Am.  St  Rep.  185,  this  rendered 
the  directors  liable,  not  only  to  the  creditors 
who  were  defeated  in  the  enforcement  of 
their  rights  against  the  bank,  but  also  as  to 
the  stockholders  whose  stock  was  rendered 
worthless  on  account  of  the  losses  sustained 
by  the  bank.  The  proof  shows  tbat  only  two 
of  the  persons  against  whom  the  chancery 
court  rendered  decree  were  directors  in  the 
Bank  of  Des  Arc.  These  two  are  defend- 
ants Q.  W.  Edmondson  and  J.  R.  B.  Moore, 
who,  according  to  the  undisputed  evidence, 
were  directors,  and  as  to  them  the  decree  is 
affirmed.  There  Is  no  attempt  to  show  that 
defendant  Bogard  was  a  director  or  in  any 
way  responsible  for  the  losses  sustained  by 
the  bank.  The  decree  as  to  defendant  Bo- 
gard is  therefore  reversed,  and  the  complaint 
as  to  him  Is.  dismissed  for  want  of  equity. 

[8,4]  The  record  shows  that  defendant 
Vaughan  was  elected  one  of  the  directors, 
but  he  testified  that  he  was  not  present  at 
the  meeting  and  never  received  any  notice 
or  Information  that  he  was  elected  a  director 
and  never  acted  as  such  and  had  nothing 
to  do  with  the  management  of  the  bank  un- 
til he  was  called  in  to  assist  the  cashier  aft- 
er the  loans  were  made.  His  testimony  on 
this  point  Is  undisputed,  and  there  is  noth- 
ing upon  which  the  decree  against  him,  es- 
tablishing liability  on  account  of  any  alleg- 
ed mismanagement  of  the  bank,  can  be  sus- 
tained. It  appears,  however,  that  defend- 
ant Vaughan  and  several  other  stockholders 
never  paid  any  part  of  their  subscriptions 
to  the  capital  stock,  but  gave  notes  therefor, 
which  were  afterwards  canceled  by  the  di- 
rectors. The  corporation,  acting  through  Its 
directors,  had  no  right  to  cancel  the  notes 
for  the  stock  subscriptions  as  against  cred- 
itors nor  as  against  other  stockholders  who 
had  paid  their  subscriptions.  Those  who 
had  paid  were,  to  the  extent  of  their  pay- 
ments on  stock,  creditors  of  the  corporation 
and  are  entitled  to  have  the  liability  against 
other  stockholders  enforced.  Such  liability 
is  for  the  percentage  paid  in  by  stockholders, 
so  that  the  amount  can  be  treated  as  a  part 
of  the  assets  of  the  corporation  for  distri- 
bution. 

"A  subscription  to  the  capital  stock  •t  a 
corporation,"  says  Mr.  HelUwell  in  his  work 
on  Stock  and  Stockholders  (section  292),  "con- 
stitutes an  agreement  on  the  part  of  the 
subscriber  that,  in  consideration  of  the 
benefits  to  be  derived  from  membership,  he 
will  p&y  to  the  corporation  the  subscription 
price  of  his  shares  at  such-  time  as  the  ar- 
ticles of  incorporation  or  the  contract  of 
subscription  may  provide,  or,  if  no  specific 
provision  is  there  made,  at  such  time  as  the 
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amount  stated  sball  be  called  for  by  the  di- 
rectors." 

[S]  A  court  of  equity  Is  the  appropriate 
forum  to  enforce  the  right  of  the  stock- 
holder who  has  paid  against  one  who  Is  In 
default  in  the  payment  of  his  subscription 
where  the  corporation  has  ceased  to  perform 
Its  functions.  Fletcher  ▼.  Bank  of  Lonoke, 
71  Ark.  1,  69  8.  W.  580;  1  Cook  on  Cwpo- 
rattons  (7th  Ed.)  S  204. 

[S]  It  was  not  developed  In  the  case  what 
would  be  the  distributive  share  of  the  plaln- 
tlfTs  and  the  additional  amount  to  be  paid 
In  by  defendant  Vaughan  and  other  default- 
ing stockholders.  These  are  equities  that 
should  be  adjusted;  and,  as  the  case  was 
not  developed  on  that  theory,  it  can  be  sent 
ba(^  for  further  proof  and  for  reference  to 
a  master.  If  that  course  be  found  necessary. 
Long  V.  Abeles,  77  Ark.  156,  93  S.  W.  67. 

The  decree  as  against  defendant  Vaughan 
is  therefore  reversed,  and  thie  cause  remand- 
ed for  further  proceedings  against  him  not 
inconsistent  with  this  opinion. 

On  Rehearing. 

[7, 1]  It  is  shown  by  the  pleadings  and 

undisputed  testimony  that  the  distributive 
shares  of  appellees  In  the  assets  of  the  de- 
funct bank  were  deposited  to  their  credit 
with  appellant  Des  Arc  Bank  A  Trust  Compa- 
ny. Appellees  declined  to  accept  the  amounts 
so  deposited,  but  sought  by  this  action  to  re- 
cover the  amount  they  had  paid,  respectively, 
on  subscriptions  to  stock.  There  has  never 
been  any  dispute  about  their  right  to  the 
money  deposited  to  their  credit  with  the  Des 
Arc  Bank  ft  Trust  Company.  Those  amounts 
have  been  subject  to  their  check  as  deposi- 
tors. It  is  now  Insisted  that  appellees  should 
at  least  have  a  decree  against  the  Des  Arc 
Bank  ft  Trust  Company  for  the  amount  of 
the  deposits.  That  is  not  an  issue  in  this 
case,  and  we  cannot  render  any  such  decree. 
If  payment  should  t>e  refused,  they  would 
have  a  right  of  action  as  depositors  to  recov- 
er the  amount  of  the  deposits;  but  that  mat- 
ter cannot  now  be  brought  into  tide  case  as 
an  element  of  liability. 

[t-tl]  Again,  it  is  insisted  that  the  record 
is  incomplete,  in  that  the  exhibits  to  the 
complaint  and  one  of  the  answers  which  were 
considered  by  the  chancellor  are  not  in  the 
transcript,  and  tliat  we  must  indulge  the  pre- 
sumption that  those  things  omitted  afforded 
sufficient  grounds  for  the  chancellor's  find- 
ing. That  presumption  is  ordinarily  Indulged 
when  the  record  of  the  evidence  is  incom- 
plete. But  the  exhibits  could  not  have  had 
any  probative  force  in  determining  the  Issue 
in  the  case.  The  three  exhibits  to  the  com- 
plaint covered,  according  to  the  recitals  of 
the  complaint,  only  the  records  of  the  de- 
funct corporation,  showing  the  articles  of  In- 
corporation, the  names  of  directors,  and  the 
snbscrlbers  to  the  capital  stodc    There  Is  no 


dispute  as  to  what  the  records  show  about 
those  matters,  and  the  exhibits  had  no  bear- 
ing on  the  Issues  involved.  It  is  true  that 
Vaughan  denied  that  he  had  knowledge  of 
having  been  elected  as  a  director,  or  that  he 
acted  as  such;  but  he  admitted  that  the  rec- 
ord showed  that  he  was  duly  elected.  The 
only  other  exhibit  omitted  from  the  tran- 
script is  the  exhibit  to  the  answer  of  the  Des 
Arc  Bank  ft  Trust  Company,  which  the  an- 
swer shows  contained  a  list  of  the  notes  and 
other  evidences  of  debt  purchased  from  the 
defunct  bank  at  face  value.  There  is  no  at- 
tempt to  show  that  the  Des  Arc  Bank  ft 
Trust  Company  received  assets  in  excess  of 
the  amounts  accounted  for,  or  the  exhibit 
showing  the  list  of  notes,  eta,  purchased  at 
face  value  could  not  have  had  any  bearing 
on  the  case. 

We  therefore  adhere  to  our  former  deci- 
sion, and  the  petition  for  rehearing  is  over- 
ruled. 


ARKANSAS  LIFE  INS.  CO.  t.  AMERICAN 
NAT.  LIFE  INS.  CO.  et  al. 

(Supreme  Court  of  Arkansas.    Nov.  10,  1913.) 

1.  Abatement  and  Revival  (§  89*)— Causes 
Which  Abate— Assignment. 

Since,  under  Kirby's  Dig.  {  6285,  relating 
to  abatement  and  revival,  only  causes  of  action 
for  injuries  to  the  person  or  property  of  an- 
other survive  and  are  assignablej  causes  of  ac- 
tion in  favor  of  an  industrial  msurance  com- 
pany in  the  nature  of  slander,  libel,  malicious 
prosecution,  fraudulent  conspiracy  to  injure 
and  destroy  its  business,  etc.,  did  not  surrive, 
and  could  not  be  prosecuted  by  a  transferee 
ot  its  assets  after  the  company  had  passed  out 
of  existence. 

[Ed.  Note. — ^For  other  cases,  see  Atuitement 
and  Revival,  Cent  Dig.  {{  194-204;  Dec.  Dig. 
t  39.*] 

2.  Libel  anu  Slandeb  (}  80*)— Mabteb  ani> 
Sebvant  (J  340*)  ^  Statement  of  Causes 
OP  Action— Sufficiency. 

In  an  action  by  one  insurance  company 
against  another,  one  paragraph  of  the  com- 
plaint alleged  that  defendants,  through  malice 
and  b^  false  and  fraudulent  promises  of  com- 
pensation and  promotion,  had  interfered  with 
plaintiff's  employes,  and  bad  succeeded  in  se- 
curing them  to  leave  plaintiff  in  breach  of  their 
employment  contracts  and  enter  defendants' 
employ.  No  specific  contract  between  plaintiff 
and  the  employes  was  set  up  nor  were  the  em- 
ployes' names  pleaded,  nor  the  means  and  meth- 
ods used  specified.  Aiiother  paragraph  cbari^ 
that  "through  defendants'  wrongs"  one  N.  join- 
ed the  conspiracy  and  brought  suit  against 
plaintiff  for  $50,000.  The  "wrongs"  were  not 
set  forth,  and  another  paragraph  charged  that 
N.  and  other  agents  began  another  canvass  of 
plaintiff's  policy  holders,  telling  them  that 
plaintiff  had  "another  big  suit  against  it." 
Held,  that  none  of  such  paragraphs  stated  a 
cause  of  action,  though  construed  pursuant  to 
the  rule  that  every  reasonable  intendment  must 
be  indulged   to  support  it. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  |§  184-186;  Dec  Dip.  i 
80;*  Master  and  Servant,  Cent.  Dig.  {{  1284, 
1285;    Dec.  Dig.  |  340.*] 
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3.  PI.KADIRO     (I     243*)— Ck>l(PLAINT— AlIXITD- 
MENT. 

Where  no  cause  of  action  was  stated  in  a 
complaint  as  distinguisbed  from  a  cause  of  ac- 
tion defectlTely  stated,  it  could  not  be  amended. 
[Ed.  Note.— For  otber  cases,  see  Pleading, 
Cent.  Dig.  SI  643-651,  820-«22;  Dec.  Dig.  ( 
243.*J 

Appe&l  from  Olrcnlt  Court,  Pnlaskl  Conn- 
ty;  Guy  Ftilk,  Judge. 

Action  by  the  Arkansas  Ufe  Insurance 
Company  against  the  American  National  In- 
surance Company  and  others.  Judgment  for 
defendants,  and  plalntifT  appeals.    AfiSrmed. 

The  appellant  brought  suit  against  the  ap- 
pellees to  recover  damages  alleged  to  have 
accrued  to  appellant  from  the  conduct  of 
the  appellees  in  planning  and  executing  a 
conspiracy  to  destroy  appellant's  business  and 
the  business  of  the  Industrial  Mutual  In- 
demnity Company,  a  corporation  to  whose 
assets  and  business  appellant  became  suc- 
cessor. The  first  paragraph  of  the  complaint 
set  up  the  organization  of  appellant  and  ap- 
pellee American  National  Insurance  Com- 
pany, stated  the  business  they  were  engaged 
In,  and  that  Smith  was  in  the  employ  of 
appellee  American  National  Insurance  Com- 
pany as  general  agent  for  Arkansas.  The 
second  paragraph  alleged  the  organization  of 
the  Industrial  Mutual  Indemnity  Company, 
and  set  forth  that  it  was  engaged  In  the  in- 
dustrial Insurance  business  until  the  28th  of 
February,  1911,  when  the  appellant,  by  con- 
tract with  it,  reinsured  its  policy  holders  and 
took  over  all  of  its  assets.  The  third  and 
fourth  paragraphs  set  forth  at  length  the 
manner  in  which  the  Mutual  Company  car- 
ried on  its  business  of  insurance,  and  alleged 
that  the  defendant  Smith,  while  he  was  the 
general  superintendent  of  the  Mutual  Com- 
pany, in  September,  1910,  clandestinely  en- 
tered Into  a  contract  with  his  codefendant 
to  enter  at  some  future  time  the  employment 
of  the  American  National  Insurance  Com- 
pany, and  in  the  meantime  to  "organize  and 
execute  a  conspiracy  to  destroy  the  appellant 
and  the  Mutual  Company."  The  fifth  and 
sixth  paragraphs  alleged  that  defendants 
bad  conspired  together  to  destroy  appellant 
as  a  competitor,  against  the  statutes  of  the 
state  prohibiting  the  formation  of  pools, 
trusts,  etc.  The  seventh  paragraph  sets  out 
specifically  that  the  purpose  of  the  alleged 
conspiracy  was  to  procure  all  of  the  employes 
of  the  appellant  and  their  contracts  of  Insur- 
ance, and  all  of  their  business,  property,  and 
good  will  in  order  to  force  appellant  out  of 
business;  that  this  was  to  be  done  by  false 
and  fraudulent  representations  made  con- 
cerning the  appellant;  that  they  endeavored 
by  this  means,  through  Smith,  to  persuade 
the  employes  of  the  Mutual  Company  to 
breach  their  contracts  of  employment,  and  to 
leave  the  employment  of  the  appellant  and 
enter  the  employment  of  the  National  Insur- 
ance Company;    that  the  conspiracy  should 


be  continued  as  long  as  necessary  to  accom- 
plish the  purpose  intended,  and  that  resort 
should  be  bad  "to  intimidation,  threats,  false 
and  slanderous  statements,  bribery,  false  and 
malicious  prosecution,  vexatious  litigation, 
confiscation  of  property,  or  any  other  unlaw- 
ful means  necessary  to  accomplish  the  de- 
struction of  their  competitors."  The  eighth 
paragraph  alleged  that  by  the  "unlawful 
means  aforesaid"  the  appellant  succeeded  in 
procuring  the  employes  of  the  Mutual  Com- 
pany, on  the  morning  of  January  9,  1911,  to 
enter  the  employ  of  appellee.  The  ninth 
paragraph  sets  forth  that  the  agents  of  the 
appellee  company,  in  pursuance  of  the  false 
and  fraudulent  representations,  Induced  the 
policy  holders  of  the  Mutual  Company  to 
abandon  thels  policies  with  that  company 
and  to  insure  in  the  National  Company, 
which  was  done  by  false  and  fraudulent 
statements,  setting  them  out;  that  this  was 
done  "falsely,  designedly  and  maliciously, 
for  the  purpose  of  executing  the  unlawful 
conspiracy."  The  tenth  and  eleventh  para- 
graphs detailed  the  further  efforts  of  the  de- 
fendants to  destroy  the  business  of  the  Mu- 
tual Company  by  interference  with  its  agents 
and  policy  holders,  causing  the  policies  to 
lapse  in  the  Mutual  Company  and  the  ap- 
pellant company.  The  twelfth  paragraph 
specifies  the  amount  of  damages  alleged  to 
have  resulted  to  appellant  by  reason  of  the 
acts  of  the  alleged  conspiracy.  The  four- 
teenth and  fifteenth  paragraphs  allege  that 
suits  were  brought  against  the  Mutual  Com- 
pany for  the  dissolution  of  the  same  in  pur- 
suance of  the  conspiracy,  and  that  the  pur- 
pose of  the  suits  was  to  destroy  the  Mutual 
Company's  business  by  causing  the  policy 
holders  therein  to  drop  their  policies  by 
false  and  fraudulent  statements  concerning 
the  solvency  of  the  Mutual  Company,  which 
are  set  forth;  that  the  false  and  fraudulent 
statements  made  throughout  the  various  dis- 
tricts in  which  the  Mutual  Company  was  do- 
ing business  caused  a  loss  to  plaintiff  of  an 
income  from  policy  holders  in  the  Mutual 
Company  to  the  amount  of  $20,000.  The 
sixteenth  paragraph  sets  forth  the  following: 
"That  the  defendants  during  the  years  1911 
and  1912,  have  continued,  through  malice 
and  by  means  of  false  and  fraudulent  prom- 
ises of  compensation  and  promotion,  inter- 
fered with  the  employes  of  plaintlfC,  whereby 
the  business  of  plaintiff  was  kept  deranged; 
that  they  hare  succeeded  in  securing  said 
employes  to  leave  plaintiff  in  breach  of  con- 
tract, and  enter  the  employment  of  defend- 
ants; that  they  carried  to  defendants  the 
skill  and  knowledge  of  plalntlfTs  business 
that  they  had  acquired  at  plaintiff's  expense ; 
that  defendants  required  them  to  spend  their 
time  in  harassing,  annoying,  and  worrying 
plaintiff's  policy  holders,  for  whom  they  had 
formerly  collected,  and  in  trying  to  cause 
said  policy  holders  to  lapse  their  insurance, 
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all  of  wblcb  was  in  furtherance  of  said  con- 
spiracy; that  because  thereof  plaintiff  has 
been  compelled  to  employ  agents  to  overcome 
said  wrongs  and  maintain  said  insurance, 
and  in  defense  of  its  said  business  has  been 
compelled  to  spend  to  its  damage  the  sum  of 
$6,000;  that  in  numerous  instances  plaintiff 
has  been  unable  to  satisfy  its  said  policy 
holders  from  the  aforesaid  attacks  of  defend- 
ants whereby  the  premiums  of  plaintiff  have 
been  greatly  reduced,  to  its  damage  in  the 
sum  of  $5,000 ;  that  because  of  said  wrong  it 
has  been  deprived  of  new  business  to  its 
damage  in  the  sum  of  |15,000."  The  seven- 
teenth paragraph  sets  forth  that  one  Nelson, 
plaintiff's  former  superintendent.  Joined  the 
conspiracy  through  appellee's  wrong,  and 
brought  suit  against  the  appellant  in  the 
sum  of  $50,000;  that  said  suit  was  brought 
for  the  purpose  of  "annoying  and  vexing 
plaintiflTs  policy  holders  and  employes,  and 
as  a  basis  for  further  false  and  fraudulent 
representations  against  plaintiff,  to  its  dam- 
age in  the  sum  of  $5,000."  The  eighteenth 
paragraph  sets  forth  certain  false  and  fraud- 
ulent representations  of  Nelson  in  pursuance 
of  the  conspiracy,  by  which  appellant  alleges 
that  it  was  brought  into  disrepute  with  its 
policy  holders,  and,  as  a  result,  caused  them 
to  lapse  their  insurance,  to  plalntlfTs  damage 
in  the  sum  of  $7,000.  The  nineteenth  para- 
graph sets  forth  that  the  good  name  and  rep- 
utation of  plaintiff  had  been  damaged  In  the 
sum  of  $80,000.  The  twentieth  paragraph 
alleges  exemplary  damages  In  the  sum  of 
$50,000;  and  the  prayer  was  for  Judgment 
for  $200,000. 

The  appellees,  defendants  below,  demurred 
to  the  complaint,  alleging  that  the  same 
"does  not  state  a  cause  of  action."  The 
conrt  sustained  the  demurrer.  Appellant  re- 
fused to  plead  further,  whereupon  the  court 
dismissed  the  complaint,  and  the  cause  is 
here  on  appeal. 

Miles  &  Wade,  of  little  Rock,  for  appel- 
lant. Mehaffy,  Reid  &  Mehaffy,  Horace 
Chamberlin,  and  Wallace  Townsend,  all  of 
Little  Bock,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  injuries  and  resultant  dam- 
age to  appellant,  by  reason  of  the  various 
wrongful  acts  of  conspiracy  set  forth  in  its 
complaint,  down  to  the  sixteenth  paragraph 
thereof,  were  all  wrongs  and  injuries  done 
to  the  Mutual  Indemnity  Company.  Appel- 
lant contends  that  it  was  entitled  to  recover 
damages  for  these  alleged  injuries  by  reason 
of  its  contract  with  the  Mutual  Indemnity 
Company,  whereby  in  consideration  of  the 
reinsurance  by  appellant  of  the  Mutual  Com- 
pany's policies,  and  the  assumption  by  ai>- 
pellant  of  all  its  risks  and  obligations,  to- 
gether with  all  debts  and  liabilities  of  the 
Mutual  Company,  the  latter  was  to  transfer 
to  appellant  "all  existing  and  outstanding 


contracts  of  insurance,  together  with  all  as- 
sets." 

The  appellant  is  mistaken  in  assuming  that 
this  court  held  that  this  contract  was  valid 
as  a  merger  agreement,  whereby  the  as- 
sets .of  the  Mutual  Company  should  pass  to 
the  appellant  company  in  the  case  of  Free- 
myer  v.  Industrial  Mutual  Indemnity,  101 
Ark.  61,  141  S.  W.  608.  We  expressly  re- 
frained- from  deciding  that  question  in  the 
above  case,  saying:  "We  do  not  think  the 
general  subject  of  the  power  of  a  corporation 
of  this  kind  to  merge  Itself  into  or  consoli- 
date with  another  or  orgamize  itself  into  a 
new  corporation  is  involved."  It  was  not 
necessary  in  that  case  to  determine  as  to 
whether  a  mutual  industrial  Insurance  com- 
pany, under  our  statute,  could,  by  contract, 
merge  itself  and  pass  all  of  its  assets  into 
another  company;  nor  do  we  think  it  nec- 
essary to  decide  that  question  in  this  case, 
for,  conceding  that  the  assets  of  the  mutual 
Industrial  Insurance  Company  passed  or 
were  assigned  by  it  to  the  appellant  under  a 
valid  contract,  the  alleged  injuries  set  up  in 
appellant's  complaint  as  suffered  by  the 
Mutual  Industrial  Insarance  Company,  down 
to  paragraph  16,  were  not  such  assets  as 
could  be  assigned  under  our  statute. 

The  injuries  as  alleged  to  the  Mutual  In- 
dustrial Insurance  Company  were  all  torts 
in  the  nature  of  slander,  libel,  malicious  pros- 
ecution, fraudulent  conspiracy  to  injure  and 
destroy  business,  etc.,  etc.  Actions  growing 
out  of  wrongs  of  this  nature  would  not  sur- 
vive, bnt  were  peculiar  to  the  Mutual  In- 
dustrial Insurance  Company,  and  died  when 
it  went  out  of  existence.  The  causes  of  ac- 
tion that  survive  are  assignable;  those  that 
do  not  survive  are  not  assignable.  4  Cyc.  23. 
Now  the  causes  of  action  that  survive  are 
those  "for  wrongs  done  to  the  person  or  prop- 
erty of  another."  Section  6285,  Kirby's  Di- 
gest The  statute  means  injuries  of  a  physi- 
cal character  to  actual,  visible,  and  tangible 
property,  and  not  to  property  rights  or  In- 
terests which  in  their  nature  are  invisible 
and  intangible.  For  example,  if  one  injures 
another  in  his  reputation  or  business  by  libel 
and  slander,  these,  by  the  express  terms  of 
the  statute  (section  6286,  Kirby's  Digest),  do 
not  survive.  And  the  statute  (section  6285, 
supra)  by  analogy  has  generally  been  con- 
strued not  to  include  injuries  or  wrongs  of  a 
kindred  nature,  such  as  malicious  prosecu- 
tion, conspiracies  to  injure  another's  business 
and  interests  in  property,  to  cheat,  defraud, 
etc.,  where  no  visible  personal  property  as 
such  Is  affected.  To  illustrate  further,  where 
there  is  an  injury  by  trespass  to  tangible  per- 
sonal property,  same  being  damaged  or  de- 
stroyed, or  where  same  is  converted,  or 
where,  through  negligence,  the  visible  per- 
sonal property  of  another  is  injured  or  de- 
stroyed, in  all  such  cases  the  causes  of  ac- 
tion for  damages  resulting  from  such  wrongs 
or  injuries  survive,  and  are  assignable.  But 
injuries  that  are  not  of  a  physical  nature. 
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and  that  do  not  opiate  upon  or  affect  tan- 
gible personal  property,  as  distinguished 
from  property  rights  or  interests,  do  not  sur- 
Tive,  and  are  not  assignable.  Davis  t.  Nich- 
ols, 54  Ark.  358,  16  S.  W.  880;  John  W. 
FarweU  ft  Co.  ▼.  Wolf  et  al.,  96  Wis.  10, 
70  N.  W.  280,  71  N.  W.  100,  37  L.  R.  A. 
13S,  65  Am.  St  Bep.  22,  and  cases  therein 
cited.  It  follows  that  whatever  causes  of 
action  the  Mntual  Industrial  Insurance  Com- 
pany_  had  against  appellee,  these  causes  of 
action  (conceding  that  same  were  well  plead- 
ed) grew  out  of  torts  that  were  not  of  a 
physical  character,  and. which  did  not  injure 
the  Mutual  Industrial  Insurance  Company's 
tangible  property.  But,  on  the  contrary,  the 
torts,  as  set  forth,  were  in  the  nature  of  con- 
spiracies to  injure  and  destroy  the  Mutual 
Industrial  Insurance  Company's  property 
rights  and  interests  in  business  by  libel,  slan- 
der, malicious  prosecution,  fraudulent  repre- 
sentations, and  Undred  wrongs.  Causes  of 
action  for  these  wrongs  did  not  survive,  and 
were  not  assignable. 

[2]  The  allegations  contained  In  the  16th, 
17th,  and  18th  paragraphs  of  the  complaint 
do  not  state  any  cause  of  action  against  the 
appellees.  In  the  16th  paragraph  there  is  a 
general  allegation  that  "defendants,  through 
malice  and  by  means  of  false  and  fraudu- 
lent promises  of  compensation  and  promotion, 
bad  Interfered  with  the  employes  of  plain- 
tiS";  that  "defendants  had  succeeded  In  se- 
curing said  employes  to  leave  plaintiff  In 
breach  of  contract,  and  enter  the  employ- 
ment of  defendants."  These  allegations  are 
not  sufficient  to  state  a  cause  of  action  against 
appellees  for  causing  the  employes  of  appel- 
lant to  violate  their  contract  of  employment 
with  it  No  specific  contract  is  set  np.  The 
names  of  no  employes  are  mentioned;  the 
means  and  methods  used  are  not  spedfled. 
No  facts  are  stated  that  discover  a  cause  of 
action.  The  same  may  be  said  as  to  the  al- 
legations concerning  policy  holders.  The 
17th  paragraph  alleges  that  "through  defend- 
ant's wrongs"  Nelson  "Joined  said  conspir- 
acy, and  brought  suit  against  plaintiff  in  the 
sum  of  $50,000."  But  the  "wrongs"  alleged 
are  not  set  forth.  The  18th  paragraph  does 
not  state  a  cause  of  action  against  appellees. 
It  charges  that  "Nelson  and  other  agents  be- 
gan another  canvass  of  plaintiff's  policy  hold- 
ers telling  that  plaintiff  had  another  big  suit 
against  It"  etc  If  this  allegation  was  in- 
tended to  state  a  cause  of  action  for  slander 
of  appellant's  business,  or  malicious  prose- 
cution of  appellant  in  furtherance  of  a  con- 
spiracy, it  falls  far  short  of  stating  them. 
Such  general  allegations  as  contained  in  the 
above  paragraphs  could  only  be  met  by  gen- 
eral denials,  and  no  issue  could  be  joined  by 
such  pleadings. 

In  testing  the  sufficiency  of  a  pleading  by 
general  demurrer,  every  reasonable  intend- 
ment should  be  indulged  to  support  It    "If 


the  facts  stated,  together  with  every  rea- 
sonable inference  therefrom,  constituted  a 
cause  of  action,  then  the  demurrer  should  be 
overruled."  Cazort  &  McGehee  v.  Dunbar,  91 
Ark.  400,  121  S.  W.  270,  and  cases  cited.  But 
the  complaint  here  does  not  state  any  facts 
to  show  cause  of  action. 

[3]  Therefore,  the  complaint  cannot  be 
amended  on  motion  to  make  more  specific. 
It  is  not  a  statement  of  a  cause  of  action  de- 
fectively, but  a  failure  to  state  a  cause  of 
action  at  all.  Goodwin  v.  Robinson,  30  Ark. 
536. 

The  judgment  sustaining  the  demurrer  and 
dismissing  the  complaint  Is  correct,  and  is 
therefore  affirmed. 


THREET  ▼.  STATE.  • 
(Supreme  Court  of  Arkansas.    Nov.  10,  1913.) 

1.  iHDICnlENT    AND    IinrOBUATION    ({   125*)  — 

Ddfucitt. 

An  indictment  charging  that  accused  forci- 
bly, etc.,  raped  and  assaulted  H.,  a  female  un- 
der the  age  of  16  years,  and  ravished  and  car- 
nally knew  bar,  was  not  defective  as  charging 
both  rape  and  carnal  abuse,  as  carnal  abuse  is 
included  in  the  charge  of  rape  when  the  female 
is  under  the  age  of  10  years. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  334-400;  Dec. 
Dig.  {  125,»] 

2.  CsiuiNAi.  L.A.W  (S  1166*)— Appeal— Harm- 
less Ebbob — Challenge  of  Gband  Jubobs. 

Under  Kirby's  Digest,  |  2220,  giving  every 
person,  held  to  answer  a  criminal  charge,  the 
right  to  object  to  the  competency  of  any  one 
summoned  as  a  grand  juror,  on  the  ground 
that  he  is  the  prosecutor  or  complainant  upon 
any  charge  agamst  such  person,  and  providing 
that  if  the  objection  be  established,  the  person 
challenged  shall  be  set  aside,  where,  though  ac- 
cused moved  to  quash  the  indictment  because 
certain  grand  jurors  were  specially  interested  in 
big  prosecution,  he  made  no  attempt  to  prove 
thia  fact,  the  mere  fact  that  he  was  afforded 
no  opportunity  to  challenge  such  jurors  was 
not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  i{  3100-3102,  3107-3113;. 
Dec.  Dig.  {  1166.*] 

3.  Ceiminal  Law  (S  137*)— Venxtb— Petition 
fob  OHANaB>— Withdrawal. 

Where,  though  one  of  accused's  counsel,  in 
withdrawing  a  petition  for  a  change  of  venue 
before  the  court  acted  thereon,  did  so  without 
the  consent  of  accused  or  his  other  attorney 
and  in  their  absence,  because  of  Information 
that  accused  would  be  lynched  if  he  was  re- 
moved from  the  county  jail,  the  court  did  not 
know  of  this  want  of  authority,  or  of  the  at- 
torney's motive,  and  the  trial  was  thereafter 
had  without  accused  or  his  other  attomejr  re- 
questing a  ruling  on  the  petition,  their  fiulure 
to  request  a  ruling  was  equivalent  to  a  with- 
drawal of  the  petition. 

[Ed.  Note.— For  other  cases,  see  CrimJnal 
Law,  Cent  Dig.  t  253;  Dec.  Dig.  |  137.*] 

4.  Cbiminal  Law  ({  1166*)— Tbial— Setting 
TiMR  FOB  Tbial. 

While  a  criminal  case  should  not  have  been 
set  for  trial  in  accused's  absence,  no  prejudice 
resulted  therefrom  where  the  trial  was  had  at 
the  time  set  without  any  request  for  additional 
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time  to  prepare  for  trial,  eapecially  as  a  trial 
might  be  bad  without  any  setting  ot  the  case. 
[Ed.  Mote.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  ({  3100-8102,  8107-3113; 
Dec.  Dig.  i  1166.  •! 

5.  RA.PE    (S    14*)— FOBOB— Bbsibtanck    Ovzb- 
COHB  BT  FEAB. 

If  a  ^Irl,  claimed  to  have  been  raped,  fail- 
ed to  resist  or  to  make  outcry  because  she 
feared  for  her  safety,  the  crime  was  against 
her  will,  and  was  rape,  and  hence,  the  court 
properly  modified  an  instruction  so  as  to  charge 
that  it  was  her  duty  to  use  all  means  within 
her  power,  "consistent  with  her  safety,"  to  pre- 
vent accused  from  accomplishing  his  designs. 

[Ed.  Note. — For  other  cases,  we  Bape,  Cent 
Dig.  i  13;    Dea  Dig.  |  14.*] 

6.  Bafk  (S  59*)— Irstbuotions— Cordtjct  or 

FKMAI.E. 

On  a  trial  for  rape,  where  it  appeared 
that  following  the  act  charged,  the  prosecutrix 
went  to  school  where  she  remained  during  the 
day  without  any  one  knowing  that  anything  had 
happened  to  her,  that  she  subsequently  volun- 
tarily met  accused  and  others  at  the  same 
place,  and  had  sexual  intercourse  with  them, 
and  that  she  made  no  disclosure  of  what  had 
happened  until  it  was  discovered  that  she  was 
meeting  men  at  such  place  about  60  days  after 
the  alleged  rape,  it  was  error  to  refuse  instruc- 
tions that,  in  considering  whether  the  inter- 
course was  against  her  will  or  with  her  consent, 
the  Jury  might  consider  her  failure  to  make 
known  to  her  parents  and  others  the  wrong 
done  her,  and  also  her  suboeqaent  conduct 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  SS  88-100;    Dec.  Dig.  S  69.*] 

7.  Ceiminal  Law  (J  787*)  —  Instbuctionb  — 
Failubk  of  Acoused  to  Tkstift. 

Under  Kirby's  Digest,  {  3088,  making  any 
person  charged  with  crime  a  competent  witness 
at  his  own  request,  and  not  otherwise,  and  pro- 
viding that  his  failure  to  make  snch  request 
shall  not  create  any  presumption  against  him,  it 
was  error  to  refuge  an  instruction  that  it  was 
accused's  privilege  to  testify  or  to  decline  to  do 
so,  and  that  his  failure  to  testify  was  neither 
evidence  nor  a  presumption  of  his  guilt,  and 
must  not  be  considered  in  determining  his  guilt 
or  innocence. 

[Ed.  Note. — ^For  other  cases,  aee  Criminal 
T^w.  Cent  Dig.  S§  1902,  1903;  Dec.  Dig.  { 
787.*] 

8.  Cbimnal  Law  (|  1186*)  —  Appbai,  —  Dm- 
P08rnoN  or  OAtreK— New  Tbial. 

On  reversal  of  a  conviction  for  rape  be- 
cause of  errors  in  the  instructions,  where  the 
jary  found  by  their  verdict  that  accused  had 
sexual  intercourse  with  a  girl  who,  it  was  un- 
disputed, was  under  16,  the  state  would  be 
permitted  to  elect  to  have  accused  sentenced 
for  carnal  abuse,  if  it  saw  fit  to  do  so,  with- 
out a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  gj  3215-3219,  3221,  3230; 
Dec  Dig.  i  1186.*] 

Appeal  from  Circuit  Court,  Faulkner 
County;    Eugene  Lankford,  Judge. 

Robert  Threet  was  convicted  of  rape,  and 
he  appeals.  Reversed,  and  remanded  con- 
ditionally. 

Robert  Threet,  pro  se.  Wm.  L.  Moose, 
Atty.  Gen.,  and  John  P.  Streepey,  Asst  Atty. 
Gen.,  for  the  State. 

SMITH,  J.  The  appellant  was  Indicted 
for  the  crime  of  rape,  convicted  and  sen- 


tenced to  death,  and  has  appealed  from  that 
Judgment  The  allegations  of  the  indictment 
are  as  follows:  "State  of  Arkansas  vs.  Rob- 
ert Threet  •  •  •  Faulkner  County  Cir- 
cuit Court  The  grand  Jury  of  Faulkner 
county,  in  the  name  and  by  authority  of  the 
state  of  Arkansas,  accuse  Robert  Threet  of 
the  crime  of  rape,  committed  as  follows: 
The  said  Robert  Threet,  in  the  county  and 
state  aforesaid,  on  the  first  day  of  March, 
A.  D.  1913,  In  and  upon  one  Gertie  Holllngs- 
head,  a  female  under  the  age  of  16  years, 
forcibly,  violently,  and  feloniously,  did  rape 
and  assault  her,  the  said  Gertie  Holllngs- 
head,  then  and  there  violently,  forcibly  and 
against  her  will,  feloniously  did  ravista  and 
carnally  know.  Against  the  peace  and  dig- 
nity of  the  state  of  Arkansas.  J.  B.  Bead, 
Prosecuting  Attorney." 

[1]  Appellant  moved  to  quash  the  Indict- 
ment because  under  its  allegations  he  was 
charged  with  both  the  crime  of  rape  and 
carnal  abuse.  The  indictment  sufficiently 
charges  the  crime  of  rape,  and,  where  it  is 
alleged  the  female  is  under  the  age  of  16 
years,  the  crime  of  carnal  abuse  is  Included 
In  the  charge.  A  similar  Indictment  was  ap- 
proved in  the  case  of  Henson  t.  State,  76 
Arit  267,  88  S.  W.  965,  where  it  was  said: 
"Carnal  knowledge  of  a  female  is  necessary 
to  constitute  rape;  and  when  the  female  is 
under  16  years  of  age,  carnal  abuse  is  in- 
cluded in  that  offense." 

[2]  Appellant  also  moved  to  quash  the  In- 
dictment because  certain  members  of  the 
grand  Jury  were  specially  interested  in  the 
prosecution  against  him,  and  at  the  time  of 
his  Indictment  he  was  confined  in  the  com- 
mon Jail  of  Faulkner  county,  and  afforded 
no  opportunity  to  challenge  such  persons 
from  serving  on  the  grand  Jury  in  the  in- 
vestigation of  his  case.  No  attempt  was 
made  to  prove  this  allegation,  and  the  mere 
fact  that  appellant  was  not  afforded  the 
opportunity  to  challenge  grand  Jurors  is  not 
ground  for  reversal,  when  it  does  not  appear 
that  he  was  denied  the  benefit  of  some  right 
secured  by  section  2220,  Kirby's  Digest,  which 
gives  every  person  held  to  answer  a  crim- 
inal charge  the  right  to  object  to  the  com- 
petency of  any  one  summoned  to  serve  as  a 
grand  Juror,  on  the  ground  that  "he  is  the 
prosecutor  or  complainant  upon  any  charge 
against  such  person,  or  that  he  is  a  witness 
on  the  part  of  the  prosecution,  and  has  been 
summoned  or  bound  in  a  recognizance  as 
such;  and,  if  such  objection  be  established, 
the  person  so  challenged  shall  be  set  aside." 
SulUns  V.  State,  79  Ark.  127,  95  S.  W.  159, 
9  Ann.  Cas.  275;  Eastling  y.  State,  69  Ark. 
189,  62  S.  W.  584. 

[3, 4]  A  reversal  of  the  case  is  also  sought 
because  of  the  failure  of  the  court  to  grant 
appellant  a  change  of  venue,  and  because, 
also,  of  the  fact  that  the  court  set  the  cause 
for  trial  in  the  defendant's  absence.    An  ex- 
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amlnatioii  of  the  record  discloses  the  follow- 
ing facts:  Appellant  filed  a  petition  for  a 
change  of  venae  in  proper  form,  alleging 
that  he  conid  not  obtain  a  fair  trial  in  Faulk- 
ner oonnty  because  of  the  prejudice  of  the 
inhabitants  of  that  county  against  him.  This 
petition  was  sup^rted  by  the  affidavits  of 
Geo.  Shaw  and  George  W.  Clark,  appellant's 
attorneys,  and  two  other  citizens  of  that 
county.  These  affiants  all  testified  in  court, 
and,  after  setting  out  their  evidence,  the 
record  contains  the  following  recital:  "About 
30  minutes  after  the  above  testimony  was 
heard,  George  Shaw,  one  of  the  attorneys  for 
the  defendant,  appeared  before  the  court  and 
stated  that  he  had  talked  with  the  mother 
of  the  defendant,  who  had  talked  with  some 
of  her  white  friends,  and  she  was  now  of  the 
opinion  that  the  defendant  would  get  better 
treatment  in  Faulkner  county  than  anywhere 
else,  and  he  (Shaw)  stated  they  wished  to 
withdraw  the  petition  for  a  change  of  venue, 
which  was  granted."  The  trial  Judge  there- 
upon made  a  notation  on  his  docket  show- 
ing tho  withdrawal  of  this  motion,  and  at 
the  same  time  ordered  the  case  set  down  for 
trial  on  a  certain  day.  After  the  trial,  which 
resulted  in  appellant's  conviction,  he  filed  an 
affidavit  in  wUch  he  stated  that  his  petition 
for  a  change  of  venue  was  withdrawn  by  one 
of  his  attorneys  in  his  absence  and  in  the 
absence  of  the  other  attorney,  and  that  he 
was  not  aware  of  this  action  until  after  the 
triaL  The  attorney  who  had  withdrawn  the 
petition  also  filed  an  affidavit  in  which  he 
stated  that  be  had  acted  without  the  consent 
of  defendant  or  the  other  attorney,  and  in 
their  absence,  and  this  action  was  taken  be- 
cause of  information'  he  bad  received  that 
appellant  would  be  lynched  if  l^e  was  remov- 
ed from  the  Faulkner  county  jalL  It  is  not 
contended  that  the  court  was  advised  of  this 
want  of  authority,  nor  of  the  motive  which 
prompted  counsel's  action;  but  upon  the  day 
set  for  trial  all  parties  announced  ready  and 
the  trial  proceeded.  The  court  was  not  ask- 
ed to  make  a  ruling  upon  the  petition  for  a 
change  of  venue,  and  no  request  was  made 
for  additional  time  to  prepare  for  triaL  Un- 
der the  drcumstances  the  failure  of  appel- 
lant or  his  counsel,  who  was  not  a  party  to 
the  withdrawal  of  this  petition,  to  ask  a 
ruling  on  the  petition  for  a  change  of  venue 
must  be  held  equivalent  to  a  withdrawal  of 
the  petition  in  appellant's  presence.  And, 
notwithstanding  the  cause  sliould  not  have 
been  set  for  trial  In  appellant's  absence,  no 
prejudice  resulted  from  that  fact  as  addi- 
tional time  was  not  asked,  and  a  trial  might 
be  bad  without  any  setting  of  a  case.  We 
conclude,  therefore,  that  no  error  was  com- 
mitted in  the  court's  failure  to  act  upon  the 
petition  for  a  change  of  venue,  nor  in  setting 
the  case  for  trial  in  defendant's  absence. 

[6,  6]  Appellant  was  a  negro  man,  and  Ger- 
tie Hollingshead,  the  girl  alleged  to  have  been 
assaulted,  was  only  15  years  old,  and  there 
appears  to  have  been  no  question  as  to  the 


fact  that  appellant  bad  bad  sexual  inter- 
course with  her.  But,  while  the  girl  testi- 
fied that  she  did  not  consent,  but  that  she 
was  put  in  fear  and  offered  all  the  resist 
ance  which  she  dared  to  offer,  she  also  tes- 
tified to  facts  which  tended  to  discredit  that 
statement  The  story  told  by  the  girl  is  that 
the  assault  occurred  at  the  home  of  a  ne- 
gress  named  Louvldla  Sims,  in  the  town  of 
Conway,  and  that  there  were  a  number  of 
houses  near  this  house,  and  that  among  oth- 
ers who  lived  near  was  the  city  marshal  and 
the  constable.  That  the  negress  took  her 
by  one  arm  and  the  appellant  by  the  other 
and  led  her  to  a  bed  where  she  was  assault- 
ed, and  that  the  negress  was  in  the  house 
laughing  during  its  commission.  That  this 
occurred  about  8  o'clock  in  the  morning, 
and  after  washing  the  blood  from  her  clothes 
she  went  to  school,  where  she  remained  dur- 
ing the  day  and  no  one  knew  that  anything 
had  happened  to  her.  She  also  admitted 
that  she  had  subsequently  voluntarily  met 
appellant  at  the  same  place  and  had  sexual 
intercourse  with  him,  and  further  admitted 
that  she  had  had  intercourse  with  a  number 
of  men,  both  white  and  black,  at  Louvldla's 
house,  and  that  Louvldla  had  kept  the  mon- 
ey which  these  men  had  i>aid  her,  but  had 
promised  to  buy  her  some  fine  dresses,  but 
had  failed  to  do  so.  She  admitted  that  the 
Intercourse  in  each  instance  was  had  with 
her  permission  except  on  the  occasion  when 
the  appellant  first  had  intercourse  with  her, 
and  on  another  occasion  when  a  negro  who 
had  no  hands  had  intercourse  with  her  forci- 
bly and  against  her  wUl.  It  appears  that 
the  girl  made  no  disclosure  of  what  had  hap- 
pened until  it  was  discovered  that  she  was 
meeting  men  at  Louvldla's  place  about  60 
daya  after  the  commission  of  the  alleged  as- 
sault 

At  the  trial  appellant  asked  the  following 
instruction:  '-'You  are  instructed  that  it  was 
the  duty  of  Gertie  Hollingshead  to  use  all 
means  within  her  power  to  prevent  the  de- 
fendant from  accomplishing  his  designs,  when 
said  alleged  assault  was  made  upon  her,  and 
you  are  further  Instructed  that  it  was  also 
her  duty  to  give  alarm  and  make  an  outcry, 
when  she  first  learned  of  the  defendant's  de- 
signs to  have  sexual  Intercourse  with  her, 
and  it  is  your  sworn  duty  in  this  case  to  con- 
sider her  failure  to  make  such  outcry  at  the 
time  said  alleged  assault  was  made  upon  her 
by  the  defendant  in  this  case,  together  with 
all  the  other  facts  and  drcumstances  proven 
in  this  case." 

The  court  gave  this  instruction,  but  added, 
after  the  words  "to  use  all  the  means  within 
her  power,"  the  words  "consistent  with  her 
safety."  Appellant  complains  of  this  modifi- 
cation, but  we  think  it  was  proper.  If  she 
failed  to  resist  or  to  make  outcry  because 
she  feared  for  her  safety  the  crime  was 
against  her  will  and  was  rape.  But  this  in- 
struction related  to  the  question  of  outcry  at 
the  time  of  the  commission  of  the  offense. 
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and  appellant  asked  a  number  of  Instructions 
on  the  question  of  subsequent  silence.  These 
instructions  were  to  the  effect  that,  in  con- 
sidering the  question  whether  the  Intercourse 
was  against  the  will  of  the  said  Gertie  Hol- 
lingshead,  or  with  her  consent,  the  Jury  had 
the  right  to  consider  her  failure  to  make 
known  to  her  parents  or  other  persons  the 
wrong  done  her,  and  that  the  Jury  might  al- 
so consider  her  subsequent  conduct  in  con- 
nection with  all  the  other  facts  and  circum- 
stances in  proof.  None  of  these  instructions 
were  glTen.  The  court  had  properly  permit- 
ted the  girl  to  explain  that  she  had  not  told 
of  the  assault  because  appellant  had  said  at 
that  time  that  he  would  kill  her  if  she 
told ;  and  If  the  jury  believed  the  statement 
it  would  excuse  the  silence.  But,  when  there 
is  a  question  as  to  whether  consent  was  giv- 
en, the  defendant  has  the  right  to  have  the 
.  Jury  told  that  they  may  consider  the  female's 
subsequent  silence  and  conduct  as  bearing  on 
that  question.  The  identical  question  was  so 
decided  in  the  case  of  Jackson  t.  State,  92 
Ark.  71,  122  S.  W.  101. 

[7]  Appellant  asked  the  court  to  give  in- 
struction No.  8  which  reads  as  follows :  "You 
are  Instructed  that  it  is  the  privilege  of 
the  defendant  to  either  testify  in  bis  own 
behalf  or  decline  to  so  testify.  The  failure 
to  testify  is  neither  an  evidence  of  his  guilt 
nor  a  presumption  of  law  or  fact  of  his 
guilt.  Such  fact  is  not  to  be  considered  by 
you  In  determining  his  guilt  or  innocence  in 
this  case." 

The  court  refused  to  give  this  instruction 
and  appellant  saved  his  exceptions.  This  in- 
struction embodies  substantially  the  provi- 
sions of  section  3088  of  Klrby's  Digest,  which 
makes  any  person  charged  with  the  commis- 
sion of  crime  a  competent  witness  at  his  own 
request  and  not  otherwise,  and  provides  that 
his  failure  to  make  such  request  shall  not 
create  any  presumption  against  him.  This 
same  question  arose  in  the  case  of  People  v. 
Provost,  144  Mich.  17,  107  N.  W.  716,  in 
which  case  a  similar  instruction  was  asked, 
based  upon  a  statute  of  that  state  substan- 
tially the  same  as  our  own.  The  authorities 
were  there  reviewed,  and  the  court  announced 
its  conclusions  as  follows:  "(1)  It  is  not  er- 
ror for  the  court  on  its  own  motion  to  give 
such  a  charge  as  was  requested  in  this  case. 

(2)  That  the  court  is  not  required  to  give  such 
a  charge  in  the  absence  of  a  request  so  to  do. 

(3)  That  where  such  a  request  to  charge  has 
been  made,  it  is  error  to  refuse  to  give  it" 
And  it  was  there  said:  "Where  such  request 
to  charge  has  been  made,  we  find  no  author- 
ity warranting  its  refusal.  The  contention 
of  respondent  in  this  case  is  founded  both 
upon  reason  and  authority.  A  respondent  Is 
protected  In  his  right  under  the  statute  to 
elect  not  to  testify.  A  Jury,  upon  his  re- 
quest, should  be  informed  of  that  right,  to 
prevent  the  creation  In  their  minds  of  any 


presumption  of  guilt  by  reason  of  his  si- 
lence. The  court  was  in  error  in  refusing  to 
give  the  request  as  presented." 

[B]  For  the  errors  Indicated,  the  Judgment 
must  be  reversed;  but  as  the  Jury  has  found 
by  its  verdict  that  appellant  did  have  sexual 
intercourse  with  Gertie  Holllngshead,  and  as 
it  is  undisputed  that  she  was  at  the  time  un- 
der the  age  of  16  years  and  that  the  appel- 
lant is  therefore  in  any  event  guilty  of  the 
crime  of  carnal  abuse,  the  state  may  elect, 
if  it  sees  proper  so  to  do,  to  have  the  defend- 
ant brought  into  the  court  below  to  be  there 
sentenced  for  tEat  crime.  Unless  such  elec- 
tion shall  be  made  in  15  days,  the  cause  will 
be  remanded  for  a  new  triaL 


OUTOAULT  ADVERTISING  CO.  ▼.  YOUNG 
HARDWARE  CO. 

(Supreme  Court  of  Arkansas.    Nov.  10,  1913.) 

L  Sales  ((  23*)— Ohdeb  fob  Goods— Offeb 

AND      ACCEFTAirCS— CaKCIIXATION      BBTOBE 

Acceptance. 

Where  an  alleged  written  contract  for  the 
sale  of  goods  was  at  most  an  order  for  the 
goods  subject  to  the  seller's  acceptance,  it  was 
subject  to  cancellation  by  the  bayer  at  any  time 
before  acceptance,  though  it  provided  that  it 
could  not  be  cancelled. 

[Ed.  Note. — For  other  cases,  see  Soles,  Cent. 
Dig.SS44r48;  Dec.  Dig.  I  23.*] 

2.  Pbincifai,  and  Agent  ft  103*)— Obdkb  fob 
Goods— Acceptance  bt  Tbavelinq  Sales- 
man. 

Where  plaintiffs  agent  who  took  a  writ- 
ten order  for  certain  goods  from  defendant,  was 
but  a  traveling  salesman,  and  there  was  no 
proof  that  he  had  special  authority  to  bind  the 
seller,  his  authority  was  prima  facie  limited  to 
the  solicitation  and  transmission  of  orders,  and 
he  had.  no  authority  to  accept  an  order  on  the 
part  of  his  principal  so  as  to  effectuate  a  bind- 
ing contract. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {{  278-293,  353-359,  367 ; 
Dec  Dig.  S  103.*] 

3.  Sales  (§  53*)— Obdeb  fob  Oood»— Acokft- 
ANCE — Question  fob  Jubt. 

Whether  an  order  for  goods  obtained  by 
a  traveling  salesman  was  accepted  by  the  seller 
before  cancellation  by  the  buyer  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  145-151 :  Dec.  Dig.  {  53.*] 

4.  Sales  (S  388*)— Fbaud— False  Refbesen- 
tations. 

Where,  in  an  action  oq  a  contract  for  the 
sale  of  goods,  defendant  pleaded  and  introduced 
evidence  to  prove  that  plaintiff's  agent  obtained 
a  contract  by  falsely  representing  that  another 
had  sent  such  agent  to  defendant  requesting  de- 
fendant to  purchase  the  goods  for  their  joint  use, 
the  court  properly  charged  that  if  plaintiff's  agent 
induced  defendant  to  make  the  contract  by 
fraud,  which  was  material,  such  act  would  avoid 
the  contract  and  plaintllf  could  not  recover. 

[Ed.  Note.— For  other  ca;seB,  see  Sales,  Cent 
Dig.  i  1108 ;   Dec.  Dig.  {  388.*] 

5.  Altebation  of  Instbuubnts  ({  4*)— Con- 
tbact  of  Sale— Tebms. 

Alteration  of  a  contract  for  the  sale  of 
goods  by  the  seller,  so  as  to  require  the  pay- 
ment of    $2.08  instead  of  $2.00  per  week,  was 
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s  material  one  and  sufficient  to  vitiate  the  con- 
tract 

[Ed.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  §|  16,  17;  Dec  Dig. 
)  4-*] 

Appeal  from  Circuit  Conrt,  Arkansas 
County;    lUigene  Lankford,  Judge. 

Action  by  tbe  Outcault  Advertising  Com- 
pany ag^st  the  Young  Hardware  Compa- 
ny. Judgment  for  defendant,  and  plaintiff 
appeals.    AJEtrmed. 

The  appellant  sued  the  appellee  on  a  writ- 
ten contract,  alleging  ttat  appellee  was  in- 
debted to  it  in  tlie  sum  of  $108.16,  the  pur- 
chase price  of  certain  advertising  matter 
famished  by  the  appellant  to  the  appellee. 
The  appellee  denied  that  it  was  indebted  to 
the  appellant  in  any  sum;  admitted  that  it 
had  signed  the  contract  in  suit ;  and  set  np 
that  appellee's  signature  to  the  contract 
through  its  manager,  R.  P.  Young,  was  ob- 
tained through  false  and  fraudulent  repre- 
sentations of  the  agent  of  the  appellant, 
who  negotiated  the  contract  with  appellee. 
Appellee  further  set  up  that,  as  soon  as  it 
ascertained  that  the  contract  had  been  ob- 
tained through  the  fraudulent  representa- 
tions of  the  agent  of  the  appellant,  it  coun- 
termanded the  order  for  the  shipment  of 
the  goods  therein  mentioned,  but  that  ap- 
pellant, although  receiving  the  countermand, 
shipped  the  goods  anyway  to  the  api)ellee. 
The  appellee,  as  soon  as  the  goods  came, 
shipped  same  back  to  the  appellant,  and  has 
never  heard  from  same  since.  The  issue 
tnmed  on  whether  or  not  the  written  con- 
tract was  executed  by  the  manager  of  the 
appellee  through  the  fraudulent  represen- 
tatioiis  of  the  agent  of  the  appellant,  with 
whom  the  order  for  the  goods  was  placed. 

The  appellant,  to  sustain  its  cause  of  ac- 
tion, introduced  the  witness  who  was  its 
traveling  salesman,  and  who  took  the  order 
for  the  goods  mentioned  in  the  contract.  The 
witness  produced  the  contract,  and  testi- 
fied that  the  goods  mentioned  therein  had 
been  furnished  to  the  appellee,  that  same 
bad  not  been  paid  for,  and  that  the  amount 
of  the  purchase  price,  $108.16,  was  past  due. 
There  was  a  provision  in  the  contract  to 
the  effect  that  same  could  not  be  canceled, 
and  also  to  the  effect  that  salesmen  were 
not  authorized  to  alter  the  contract  by  ver- 
bal agreement  The  contract  was  signed  by 
Tonng  Hardware  Company,  and  by  C.  H.  'BH- 
llott,  salesman.  The  manager  of  the  ap- 
pellee, B.  P.  Young,  testified  that  he  sign- 
ed the  order  introduced  in  evidence;  that 
ElUott,  the  traveling  salesman  of  the  ap- 
pellant, came  to  his  store  and  Induced  him 
to  sign  the  contract  by  representing  to  wit- 
ness that  McGeorge,  a  partner  of  appellee 
at  Hazen,  had  sent  him  (BlUott)  over  there 
to  see  witness;  that  McOeorge  wanted  a 
portion  of  the  goods,  but  not  all  of  it,  but 
that  McOeorge  wanted   witness  to  buy  it. 


and  to  let  him  (McGeorge)  use  it  too.  Two 
or  three  days  after  this,  witness  went  to 
Hazen,  saw  McGeorge,  and  told  him  that 
he  had  bought  the  advertising  matter  from 
appellant  for  him.  McGeorge  said  he  did 
not  want  it.  Witness  told  McGeorge  that 
appellant's  agent  had  represented  that  he 
(McGeorge)  had  sent  him  over  to  Stuttgart. 
McGeorge  said  that  be  wouldn't  look  at  the 
stuff,  that  he  had  told  appellant's  agent  that 
he  had  some  postcards  that  he  would  not 
mind  having,  but  denied  that  he  had  made 
the  representations  to  appellant's  agent  that 
appellee's  manager,  R.  P.  Young,  claimed 
had  t>een  made  to  him  when  the  order  for 
the  goods  was  signed.  Witness  further  tes- 
tified that  appellant's  agent  had  represent- 
ed that  the  price  would  be  $2  a  week,  but 
that  afterwards,  when  he  came  back  after 
he  had  made  out  the  order,  the  price  was 
put  in  at  $2.08.  Witness  refused  to  sign  it. 
Then  the  agent  changed  it  back  to  $2.  The 
order,  as  it  now  appears  in  evidence,  shows 
that  the  price  was  afterwards  changed  to 
$2.08.  The  appellant  objected  to  the  above 
testimony  in  regard  to  the  representations, 
and  the  court  overruled  its  objections. 

McGeorge  testified  over  the  objections  of 
appellant  that  he  did  not  make  the  repre- 
sentations; stated  that  he  had  told  the 
agent  of  appellant  that  nothing  in  his  line 
interested  the  witness  at  all.  Appellant  du- 
ly excepted  to  the  ruling  of  the  court  In  ad- 
mitting this  testimony.  Other  representa- 
tions were  set  up  but  no  objections  were 
saved  to  them,  and  it  is  not  material  here 
to  set  them  out 

Witness  Young  further  testified  on  behalf 
of  the  Bi^Uee  that  he  did  not  hear  from 
the  appellant  In  regard  to  the  order,  or  get 
an  acceptance  of  it  before  he  canceled  it 
He  stated  that  about  the  time  for  appellant 
to  get  his  letter  canceling  the  order,  they 
wired  that  they  had  shipped  the  goods.  Wit- 
ness thought  he  received  the  telegram  on 
the  26th.  He  had  written  a  letter  cancel- 
ing the  order  on  the  2l8t  Witness,  over 
the  objection  of  appellant,  introduced  a  let- 
ter written  on  the  2l8t  of  March,  1910,  in 
which  he  had  requested  appellant  to  cancel 
the  order,  giving  as  a  reason  that  appel- 
lant's agent  had  made  the  representations 
alleged.  Other  correspondence  was  intro- 
duced over  the  objection  of  appellant,  which 
is  not  material  to  the  controversy,  and  un- 
necessary to  set  out 

In  rebuttal  witness  G.  H.  Elliott  testified 
that  be  acted  as  the  traveling  salesman  of 
appellant  In  the  year  1910,  and  that  he  sold 
the  goods  and  took  the  contract  wtth  the 
appellee  in  controversy.  He  denied  the  mis- 
representations alleged  by  appellee;  stated 
that  he  called  on  the  Young  Hardware  Com- 
pany; "showed  the  service,  explained  how 
It  was  used,  and  they  thought  well  enough 
of  it  to  sign  the  order,"  which  witness  "ac- 
cepted .then  and  there." 
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The  conrt,  at  the  request  of  the  appellee 
and  over  the  objection  of  appellant,  in- 
structed the  Jnry  as  foUows: 

1.  Ton  are  Instmcted  that  If  yon  find  that 
the  order  was  countermanded  before  it  was 
accepted  by  the  company  then  the  defend- 
ant would  not  be  bound  by  the  order,  even 
though  a  clause  provided,  "Thl«  contract 
cannot  be  canceled." 

On  Its  own  motion,  over  the  objection  of 
appellant,  the  court  also  gave  the  following: 
"Gentlemen  of  the  Jury:  This  is  a  suit  by 
the  plaintiff  against  the  defendant  for  $108.- 
16,  on  a  certain  contract  which  they  set 
out  in  their  complaint  and  Introduce  in  evi- 
dence in  this  case.  Now,  the  law  is  that  a 
man  should  comply  with  his  contract  What- 
ever contract  he  makes,  he  should  comply 
with  it,  unless  there  la  some  reason  for  not 
doing  so — some  reason  of  law.  One  reason 
that  the  defendant  gives  for  not  complying 
with  this  contract  is  that  he  was  Induced  by 
fraud  on  the  part  of  the  agent  of  plaintiff 
to  enter  into  the  contract  If  yon  find  from 
the  evidence  that  plalntlfTs  agent  did  in- 
duce' him  by  fraud,  which  was  material  to 
the  terms  of  the  contract,  to  enter  into  the 
contract,  then  the  contract  would  be  void 
and  the  plaintiff  could  not  recover.  The  de- 
fendant gives  another  reason  for  not  com- 
plying with  the  contract,  and  that  Is  that 
the  contract  was  changed  from  $2.00  per 
week  to  $2.08  per  week  for  the  year.  That 
would  be  a  material  change,  and  if  yon  find 
from  the  testimony  that  the  plaintiff  or  its 
agent  did  change  the  contract  from  $2.00 
a  week  to  $2.08,  that  would  be  such  a 
change  as  would  vitiate  it  and  they  cannot 
recover.  If  you  find  that  la  true,  you  are 
the  sole  Judges  of  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses.  The 
burden  of  proof  is  on  the  plaintiff  to  make 
out  his  case  by  a  fair  preponderance  of  the 
testimony,  but,  the  contract  being  shown, 
the  burden  is  on  the  defendant  to  show  rea- 
sons why  it  or  he  should  not  comply  with 
the  contract" 

The  appellant  excepted  to  the  ruling  of 
the  court  in  giving  the  above  instruction. 
The  exceptions  saved  at  the  trial  were 
brought  forward  in  a  motion  for  new  trial, 
which  was  overruled,  and  this  appeal  has 
been  duly  prosecuted. 

J.  M.  Brlce,  of  De  Witt,  for  appellant 
O.  M.  Young,  of  Stuttgart,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  1.  While  the  written  contract  specifies  that 
same  cannot  be  canceled,  the  contract,  when 
taken  as  a  whole,  shows  that  it  was  but  an 
order  for  the  sale  of  goods.  The  case  Is  con- 
trolled on  this  point  by  Toledo  Computing 
Scale  Co.  V.  Stephens,  96  Ark.  606,  132  S.  W. 
826;  and  by  Lee  v.  Vaughn  Seed  Store,  101 
Ark.  68,  141  S.  W,  496,  37  L.  R.  A.  (N.  S.) 
362. 

[2]  Notwithstanding  the  testimony. of  ap- 
pellant's agent,  the  traveling  salesman,  to  the 


effect  that  he  "accepted  tiie  contract  then  and 
there,"  his  testimony,  taken  together,  showed 
that  be  only  meant'  that  be  accepted  the  or- 
der. AppeUanf  s  agent  was  a  drummer,  or 
a  traveling  salesman,  and,  as  was  held  in  Lee 
T.  Vaughn  Seed  Store,  supra,  in  the  absence 
of  special  authority  to  bind  his  principal,  a 
drummer  can  merely  solicit  and  transmit  or- 
ders,  and  the  contracts  of  sale  do  not  be- 
come complete  until  the  orders  are  accepted 
by  his  principal. 

[3]  It  was  a  question  for  the  Jury,  under 
the  evidence,  as  to  whether  or  not  the  order 
of  sale  was  accepted  before  the  same  was 
countermanded  by  the  appellee.  In  Mer- 
chants' Elxchange  Co.  v.  Sanders,  74  Ark.  16, 
84^  S.  W.  786,  4  Ann.  CaS.  055,  we  held  that 
an  order  for  a  bill  of  goods  is  not  a  contract 
of  purchase  but  merely  a  proposal  which  may 
be  withdrawn  at  any  time  before  acceptance. 
The  court  properly  instructed  the  Jury,  in 
instruction  No.  1,  on  the  issue  of  whether  or 
not  the  order  was  accepted  before  the  same 
was  countermanded  by  the  appellee. 

[4]  2.  The  court  did  not  err  in  its  charge  to 
the  Jury  on  the  issue  as  to  whether  or  not  the 
contract  was  signed  by  the  appellee  by  rea- 
son of  the  false  and  fraudulent  representa- 
tlons  of  the  agent  of  appellant  Appellee  al- 
leged in  its  answer  that  but  for  the  represen- 
tations of  appellant's  agent  set  up  in  the  an- 
swer, appellee  would  not  have  executed  the 
order  for  the  goods;  that  the  false  and 
fraudulent  representations  in  the  procure- 
ment of  the  contract  avoided  the  same,  and, 
further,  that  appellant's  agent  "fraudulently 
obtained  the  signature  of  appellee  by  virtue 
of  the  false  and  fraudulent  representations." 
In  French  &  American  Importing  Co.  v.  Belle- 
ville Drug  Co.,  76  Ark.  85,  86  S.  W.  836, 
we  held:  "In  a  suit  to  recover  for  goods 
sold,  it  is  a  good  defense  that  the  order  for 
the  goods  was  procured  by  false  representa- 
tions, knowingly  made  by  plalnttfTs  agent  aa 
to  material  fact  with  the  intent  to  mislead 
and  which  misled  defendant  to  its  injury." 
False  and  fraudulent  representations  that 
are  about  a  material  fiict  which  was  the  in- 
ducement or  procuring  cause  of  a  contract 
will  avoid  the  same.  .Here  the  alleged  rep- 
resentations, set  up  as  the  Inducement  to  the 
contract,  were  material.  The  appellee  had 
the  Tight  to  rely  upon  them. 

Appellant,  to  sustain  its  contention  that 
the  court  erred  in  admitting  testimony  tend- 
ing to  show  false  representations  on  the  part 
of  appellant's  agent,  and  also  erred  In  sub- 
mitting this  question  to  the  Jury  in  its  in- 
struction, relies  upon  the  case  of  Outcanlt 
Advertising  Co.  v.  Bradley,  105  Ark.  50,  150 
S.  W.  148.  That  case  was  disposed  of  upon 
the  theory  that  the  testimony  set  up,  as  an 
Inducement  to  the  contract,  was  in  the  nature 
of  parol  declarations  which  tended  to  con- 
tradict or  vary  the  terms  of  the  written  con- 
tract. The  question  as  to  whether  or  not 
the  declarations  were  material,  and  whether 
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or  not  they  were  the  capae  of  the  contract, 
snd  as  to  whether  or  not  they  were  fraudu- 
lent and  relied  uiwn  by  the  appellee  in  enter- 
ing into  the  contract  were  not  discussed  in 
that  case.  Indeed,  from  the  statement  of  the 
case,  it  does  not  appear  that  the  alleged 
fraadalent  representations  were  made  for  the 
purpose  of  procuring  the  contract,  or  that 
tbey  were  a  material  inducement  to  the  con- 
tract If  snch  had  been  the  case,  the  testl- 
moiiy  would  have  been  competent  and  should 
Iiare  been  admitted;  but  as  before  stated, 
the  court  did  not  dispose  of  the  case  on  that 
theory.  An  examination  of  the  facts  of  that 
record  will  discover  that  the  cause  was  cor- 
rectly decided,  for  the  reason  that  the  answer 
did  not  set  up  the  alleged  representations  as 
a  material  inducement  to  the  contract,  and, 
farther,  for  the  reason  that  the  alleged  rep- 
resentations were  not  material  and  such  rep- 
resentations as  the  appellee  in  that  case  had 
the  right  to  rely  upon.  The  appeUee  in  that 
case  did  not  have  the  right  to  rely  upon  the 
representations,  for  the  reason  that  the  op- 
portanlty  was  at  hand  for  ascertaining  the 
falsity  of  such  representations.  See  Carwell 
T.  Dennis,  101  Ark.  603,  143  S.  W.  135.  By 
inqniry  of  the  local  newspaper  the  appellee 
conld  have  found  out  whether  or  not  the  rep- 
resentations were  false  before  he  entered  in- 
to the  contract  The  case,  for  the  reason  stat- 
ed, was  correctly  decided,  but  the  questions 
now  under  consideration  were  not  discussed, 
and  therefore  that  case  is  not  authority  for 
the  appellant's  contention  in  the  case  at  bar. 

[S]  The  court  correctly  told  the  jury  that, 
if  the  contract  was  changed  from  $2  a  week 
to  $2.08  a  week,  that  would  be  such  a  mate- 
rial change  as  to  vitiate  the  contract,  and 
there  was  testimony  to  warrant  the  submis- 
sion of  this  question  to  the  jury. 

We  find  no  error  in  the  record,  and  the 
judgment  Is  affirmed. 


CARLTON  T.  STATE. 
(Supreme  Court  of  Arkansas.     Oct  20,  1013.) 
t  CanaRAi.  Law  ({  814*)— Tbiai/— Ihsibuo- 

TIOKS. 

Whether  it  is  proper  to  submit  to  the  jury 

the  question  of  accused's  guilt  of  any  particular 

offense  included   in  the  Indictment  depends  on 

I         whether  there  is  evidence  which  would  justify 

'■        a  conviction  for  that  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent  1%.  (1 1821. 1833,  1839. 1860,  1865, 
1883,  18W),  1924,  1979-1986,  1987;    Dec.  Dig. 

2.  HomciDx  (J  300*)—Triai/— Instructions. 
In  a  prosecution  for  homicide,  where  there 
was  testimony  that  accused  shot  deceased  while 
the  latter  had  his  right  hand  on  the  shoulder  of 
bis  brother  and  bis  left  hand  hanging  down  by 
his  side,  and  not  in  his  pocket  an  instruction 
that  the  killing  being  proven,  the  burden  of 
showing  an  excuse  was  on  accused  unless  the 
state's  evidence  showed  the  homicide  to  be  jus- 
tifiable or  the  offense  to  be  manslaughter,  is 
warranted ;   the  evidence  being  sufficient  to  sup- 


port a  conviction  ot  murder  in  the  second  de- 
gree. 

[Ed,  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  649,  650,  652-655;    Dec  Dig.  i 

3.    HOMICIDK  (S  840*)— APPBAIr-HABMLESB  Es- 
BOB. 

In  a  prosecution  for  homicide,  the  giving  of 
an  instruction  casting  on  accused  the  burden  of 
showing  the  offense  to  be  less  than  murder  in  the 
second  degree  was  harmless,  where  accused  was 
only  convicted  of  mandaugbter. 

[Ed.  Note.— For'  other  cases,  see  Homicide, 
Cent  Dig.  {8  716-717,  720;   Dec.  Dig.  §  340.*] 

4;  Cbihinaj.  Law  «  829*)— Tbiai>-I»btbuc- 

TIONS. 

Where  an  instruction  given  fully  covered 
that  requested  by  defendant  the  refusal  of  de- 
.fendant's  request  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;   Dec.  Dig.  {  829.*] 

5.  Cbiminal  Law  ({  830*)- TeiaI/— Inbtbdo- 
noNs — Bequest. 

Where  accused  requested  the  court  to  in- 
struct on  involuntary  manslaughter,  but  did  not 
tender  a  correct  instruction,  he  cannot  complain 
that  the  court  did  not  grant  his  request  and 
the  reading  of  the  statute  defining  voluntary  and 
involuntary  manslaughter  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  2012,  2017;  Dec  Dig,  $ 
830.*]  ..       --. 

6.  Witnesses     (|     380*)— ErAKiNATioN— Im- 
peachment. 

Where  a  witness  at  trial  gives  different  tes- 
timony from  that  before  the  grand  jury,  the  pros- 
ecutor, bein^  surprised,  may  examine  the  wit- 
ness as  to  his  testimony  taken  before  the  grand 
jury  and  question  him  concerning  its  correct- 
ness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1216-1219;  Dec.  Dig.  {  380.*] 

7.  Criminal  Law  (|  1163*)— Trial— Appeal. 

As  Kirby's  Dig-  S  2390,  makes  it  discretion- 
ary whether  the  jury  shall  be  allowed  to  sepa- 
rate, an  accused  cannot  complain  that  durmg 
an  intermission  in  the  trial  a  separation  occur- 
red; no  showing  of  prejudice  being  made,  and 
it  appearing  that  up  to  the  time  of  the  separa- 
tion the  court  had  not  ordered  the  jury  to  be 
kept  together. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  Dig.  {{  3090-3099;    Dec  Dig.  i 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;  George  W.  Reed,  Judge. 

Columbus  Carlton  was  convicted  of  invol- 
untary manslaughter,  and  he  appeals.  Af- 
firmed. 

Carlton  was  a  constable  In  Newton  coun- 
ty, Ark.  One  night  in  December,  1912,  there 
was  a  box  supper  at  a  schoolhouse  for  the 
purpose  of  raising  funds  to  purchase  Christ- 
mas presents  for  the  children.  Some  women 
requested  Carlton  to  be  present  to  keep  the 
peace,  as  they  had  heard  that  a  number  of 
young  men  in  the  neighborhood  had  said  they 
had  ordered  whisky  and  had  also  said  they 
were  going  to  "can"  the  box  supper.  Carlton 
was  at  the  schoolhouse.  He  told  the  brother 
of  the  deceased  and  a  companion  that  if  any 
one  drunk  came  into  the  house  amongst  the 
women  and  children  he  would  arrest  them. 
Carlton  then  went  into  the  schoolhouse,  and 
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after  he  had  gone  the  deceased  remarked, 

•'B —  G ,  he  conid  not  arrest  Mid."    Rob- 

coe  Barr,  a  brother  of  the  deceased,  en- 
tered the  Bchoolhouse  In  a  dmnken  condition 
and  approached  the  stove,  around  which  the 
women  and  children  were  gathered.  Carlton 
went  to  him  and  took  him  by  the  shonlder 
and  led  him  or  pushed  him  out  of  the  room. 
The  deceased  followed  Carlton  and  his  broth- 
er ont  of  the  house.  When  deceased  got  out- 
side,  be  shoved  appellant  loose  from  his 

brotiier  with  the  statement,  "No  Q d 

man  could  arrest  his  brother."  Deceased  put 
his  hand  either  In  his  right  hip  pocket  or  Into 
the  opening  of  his  bib  overalls,  with  the  re- 
mark, "You  Q d s of  a  b , 

you  can't  arrest  me."  Carlton  drew  his  re- 
volver and  commanded  him  to  take  his  hands 
out  of  his  pocket  or  to  put  up  his  hands. 
Deceased  repeated  the  statement  that  he  had 
made  to  Carlton  and  made  a  motion  as 
though  to  draw  a  weapon.  The  revolver 
that  Carlton  had  was  a  borrowed  one,  with 
which  he  was  not  very  well  acquainted.  The 
pistol  was  out  of  repair  and  would  not  stand 
cocked.  Carlton  had  cocked  the  pistol  with 
his  right  hand,  but,  believing  that  it  had 
not  caught,  he  took  bold  of  the  barrel  with 
his  left  hand  and  cocked  It  again.  This  time 
he  felt  It  catch,  and,  thinking  it  was  safely 
cocked,  he  took  his  thumb  ofC  the  hammer. 
The  hammer  immediately  fell,  firing  the  pis- 
tol, the  ball  of  which  passed  through  appel- 
lant's finger  and  struck  the  deceased  in  the 
temple,  killing  him  instantly.  Some  one 
grabbed  or  Jerked  the  appellant  around,  and 
the  pistol  was  again  discharged;  the  ball 
entering  the  foundation  of  the  school  build- 
ing back  in  the  opposite  direction  from  where 
appellant  had  been  facing.  When  the  de- 
ceased was  picked  up  and  carried  in  the 
house,  his  knife  was  found  lying  upon  the 
ground  near  his  right  hand.  There  was  some 
dispute  as  to  whether  the  knife  was  open  or 
closed.  Appellant  stated  immediately  after 
the  pistol  was  fired  that  it  went  off,  but  that 
he  would  have  had  to  shoot  the  deceased 
anyway.  The  next  day  the  appellant  went  to 
the  county  seat  and  voluntarily  surrendered 
himself  to  the  sheriff. 

The  above  are  substantially  the  facts  as 
they  were  developed  at  the  trial  by  the  tes- 
timony for  the  appellant  There  was  testi- 
mony on  behalf  of  the  state  which  tended  to 
show  that  Carlton  said  to  the  deceased, 
"Hands  up!"  that  Carlton  drew  liis  revolver 
and  brought  it  up,  holding  it  with  both  hands 
when  the  same  was  fired.  He  said  that  he 
did  not  aim  to  do  it  Deceased's  right  hand, 
at*the  time,  was  on  his  brother's  left  shoul- 
der, his  left  hand  hanging  down  by  his  side, 
and  not  in  his  pocket  Witness  did  not  see 
him  making  any  effort  with  his  hands.  It 
was  shown  that  Carlton  said  that  he  shot  de- 
ceased accidentally.  It  was  also  shown  that 
he  stated  that  he  shot  him  because  he  thought 
be  bad  to  do  it  to  save  his  own  life.  He 
stated  that  he  shot  him  because  be  did  not 


take  Mb  hands  out  of  Ms  ipodcet;  that  be 
thought  he  was  going  to  draw  something. 
The  appellant  was  tried  for  murder  in  the 
first  degree,  and  the  above  is  substantially 
the  testimony  upon  wUch  he  was  convicted 
of  Involuntary  manslaughter  and  sentenced 
to  two  years'  imprisonment  in  the  state  pen- 
itentiary. 

Among  other  instructions,  the  court  gave 
the  following:  "(4)  The  killing  being  proved, 
the  burden  of  proving  drcumstances  of  miti- 
gation that  Justify  or  excuse  the  homicide 
shall  devolve  on  the  accused,  unless  by  the 
proof  on  the  part  of  the  prosecution  it  is 
sufllciaitly  manifest  that  the  offense  commit- 
ted only  amounted  to  manslaughter,  or  that 
the  accused  was  justified  or  excused  in  com- 
mitting the  homicide."  The  appellant  object- 
ed to  the  giving  of  the  instruction,  and  also 
requested  the  court  to  modify  it  by  adding 
the  words,  "however,  it,  in  the  whole  case, 
you  have  a  reasonable  doubt  of  the  defend- 
ant's guilt,  you  will  acquit  Mm/'  wMch  the 
court  refused. 

The  appellant  objected  to  the  court's  read- 
ing the  section  of  the  digest  pertaining  to 
voluntary  and  involuntary  manslaughter, 
and  at  the  time  specifically  requested  the 
court  to  give  a  correct  charge  to  the  jury  as 
to  the  law  of  Involuntary  manslaughter, 
wMch  request  the  court  refused,  further  than 
the  reading  of  the  section  of  the  statute,  to 
wUch  the  appellant  duly  excepted. 

The  appellant  requested  the  court  to 
charge  the  jury  as  follows:  "I  charge  you 
that  the  indictment  constitutes  no  evidence 
against  the  defendant;  it  is  simply  the 
means  by  whicE  he  is  brought  into  court 
and  should  not  be  considered  by  you  even  a 
circumstance  against  Mm.  Upon  the  inter- 
position of  defendant's  plea  of  not  guilty  to 
the  charge,  there  arises  the  legal  presump- 
tion that  he  is  innocent  and  tUs  presump- 
tion is,  within  itself,  sufficient  to  warrant  an 
acquittal  at  your  hands,  unless  overturned 
by  the  proof,  and  remains  with  the  defend- 
ant as  a  complete  defense  until  it  is  overcome 
by  legal  evidence  that  satisfies  your  minds 
beyond  a  reasonable  doubt  of  his  guilt"  The 
court  refused  this  prayer  for  instruction,  to 
which  appellant  excepted. 

The  court,  of  its  own  motion,  gave  the  fol- 
lowing: "(8)  The  indictment  is  no  evidence 
of  the  defendant's  guilt  It  is  only  the  means 
of  bringing  the  defendant  into  court,  and 
when  this  is  done  it  has  served  its  purpose. 
(9)  The  defendant  is  presumed  to  be  inno- 
cent, and  tMs  presumption  clings  to  Mm 
through  every  material  step  of  the  trial  un- 
til overcome  by  competent  testimony  suffi- 
cient to  convince  you  beyond  a  reasonable 
doubt  of  the  defendant's  guilt"  Appellant 
complains  that  it  was  error  to  permit  the 
prosecuting  attorney  to  ask  one  of  the  state's 
witnesses  with  reference  to  what  he  testi- 
fied before  the  grand  jury,  and  to  read  to 
Mm  in  the  presence  of  the  trial  jury  from  a 
book  purported  to  be  the  minutes  of  the 
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grand  jury,  and  asking  tbe  witness  If  he  did 
not  testify  as  was  therein  written. 

The  record  shows  that  during  the  exami- 
nation of  the  witness  Walter  Waters,  be- 
catise  of  a  rain  and  hall  storm,  the  trial  was 
suspended  temporarily,  and  daring  the  time 
of  such  suspension  one  of  the  jurors,  to  wit, 
J.  M.  Daris,  without  the  knowledge  or  con- 
sent of  the  defendant,  left  the  courtroom  and 
was  gone  for  some  length  of  time,  and  was 
not  present  In  the  courtroom  when  the  court 
was  ready  to  resume  the  trial  and  the  for- 
tber  examination  of  the  witness,  and  did  not 
come  back  into  the  courtroom  until  after  a 
wait  of  some  minutes.  Whereupon  the  court 
adjourned  antU  the  next  morning  at  7 
o'clock,  and  the  Jury,  b^ng  held  together, 
were  idaced  in  charge  of  J.  ii.  Brlsco, 
special  deputy  sheritf,  who  was  spedflcally 
s:wom  as  required  by  law.  The  appellant 
noakes  the  above  one  of  his  assignments  of 
error  in  the  motion  for  a  new  trial. 

Troy  Pace,  of  Harrison,  for  appellant 
Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P.  Stree- 
pey,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1-3]  I.  Appellant  contends  that  the  strongest 
force  of  the  testimony  on  behalf  of  the  state 
only  tends  to  show  that  appellant  was  guilty 
ot  manslaughter,  and  that  therefore  the  court 
erred  in  giving  Instruction  No.  4. 

In  Allison  V.  State,  74  Ark.  444,  86  S.  W. 
409,  we  said:  "The  question  of  whether  it  is 
proper  to  submit  to  the  Jury  the  question  of 
tlie  defendant's  guilt  of  any  particular  grade 
ot  offense  Included  In  the  Indictment  must 
be  answered  by  considering  whether  there  is 
evidence  which  would  justify  a  conviction  for 
that  offense." 

l/nder  the  testimony  la  this  case  on  behalf 
ot  the  state,  the  jury  would  have  been  war- 
ranted in  finding  the  defendant  guilty  of  at 
least  murder  in  the  second  degree.  The  conrt 
therefore  did  not  err  in  submitting  to  the 
jnry  the  issue  of  appellant's  guilt  or  innocence 
of  the  crime  of  murder  in  the  second  degree. 
One  of  the  witnesses  testified  that  appellant 
shot  Barr  while  the  latter  had  his  right  hand 
on  the  shoulder  of  his  brother  and  his  left 
luuid  hanging  down  by  his  side,  the  same 
not  being  in  his  pocket,  and  that  Barr  was 
making  no  effort  with  either  hand.  This  testi- 
mony was  sufficient,  if  believed  by  the  jnry, 
to  have  warranted  the  jury  in  returning  a 
verdict  of  at  least  murder  in  the  second  de- 
gree, and  therefore  there  was  no  error  in  the 
giving  of  Instruction  No.  4.  See  Allison  v. 
State,  supra.  Moreover,  the  instruction,  even 
if  Improper,  was  not  prejudicial  because  the 
verdict  of  the  jury  was  for  the  lowest  grade 
of  homicide  included  in  the  indictment 

[4]  The  court  gave  an  instruction  on  rea- 
sonable doubt  which  fully  covered  the  modi- 


fication asked  by  appellant,  and  It  was  there- 
fore not  error  to  refuse  this  modification. 
See  Petty  v.  State,  76  Ark.  515-517,  89  S.  W. 
466. 

[6]  II.  The  appellant  requested  the  court  to 
give  a  correct  Instruction  on  involuntary 
manslaughter,  but  did  not  present  what  be 
considered  a  correct  instruction.  He  cannot 
complain,  therefore,  that  the  court  did  not 
grant  bis  request.  The  reading  of  the  stat- 
ute defining  voluntary  and  involuntary  man- 
slaughter without  a  more  specific  request  of 
appellant,  setting  forth  his  prayers  for  in- 
structions, was  sufficient  Scoggln  v.  State, 
159  S.  W.  211. 

The  court,  in  its  Instructions  8  and  9,  fully 
covered  the  matter  presented  by  appellant's 
prayer  as  to  the  presumption  of  innocence, 
and  there  was  therefore  no  error  in  refusing 
such  prayer. 

[(]  Where  a  witness  at  the  trial  gives  dif- 
ferent testimony  from  that  testified  by  him 
before  the  grand  jury,  the  prosecuting  at- 
torney, being  surprised  by  such  testimony, 
may  read  or  have  the  witness  read  his  testi- 
mony taken  before  the  grand  jury  and  may 
question  him  concerning  the  correctness 
thereof.  Derrick  v.  State,  92  Ark.  237-239, 
122  S.  W.  606.  See,  also,  Davidson  v.  State, 
158  S.  W.  1103. 

[7]  III.  The  separation  of  the  Juror  from 
his  fellows  while  the  trial  was  temporarily 
suspended  during  the  thunderstorm  is  not 
shown  to  have  been  prejudicial  to  the  rights 
of  the  appellant  This  separation  took  place 
before  the  court  had  exercised  its  discretion 
to  keep  the  jurors  together.  At  the  time  the 
juror  separated  himself  from  the  other  jurors, 
the  conrt  had  not  concluded  to  keep  them 
together  and  had  not  at  that  time  placed 
them  in  chai^  of  the  bailiff  with  directions 
to  keep  them  together  with  specific  Instruc- 
tions not  to  allow  them  to  separate.  The 
record  shows  that,  at  the  time  the  juror  sepa- 
rated himself  from  his  fellows,  he  was  under 
no  instructions  of  the  court  not  to  do  so,  and 
therefore  violated  no  instructions  of  the  court 
in  so  doing.  No  testimony  was  offered  to 
show  that  the  juror,  while  absent  from  his 
fellows,  was  guilty  of  any  conduct  prejudicial 
to  appellant 

It  is  within  the  discretion  of  the  court  to 
allow  the  jurors  to  separate  or  to  keep  them 
together  (Kirby's  Dig.  {  2390),  and,  as  fhe 
court  had  not  exercised  its  discretion  to  keep 
them  together  at  the  time  the  conduct  of 
the  juror  here  contplained  of  occurred,  the 
burden  was  upon  the  defendant  to  show  that 
the  juror  was  exposed  to  improper  Influenccis. 
See  Reeves  v.  State,  84  Ark.  572,  106  S.  W. 
945. 

The  record  is  free  from  errors  prejudicial 
to  appellant,  and  the  judgment  must  there- 
fore be  affirmed. 
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ST.  LOUIS,  L  11  *  S.  BY,  GO.  v.  OBBBN. 
(Supreme  Court  ot  Axkanaas.    Mot.  24,  1913.) 

1.  Cakriebs     (S    239*)— TiOKBTft— Statutoet 
Reoulationb. 

Under  the  statutes,  a  person  who  goes  to  a 
railroad  station  for  the  purpose  of  becoming  a 
passenger  on  a  train,  but  is  given  no  opportu- 
nity to  purchase  a  ticket,  has  the  right  to  board 
the  train  as  a  passenger  without  a  ticket. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  H  974,  975 ;  Dec.  Dig.  {  239.*] 

2.  Cabbiebs  (§  246*)— Action  fob  Imjxtbies— 
sufhcienot  of  evidence. 

In  an  action  for  personal  injuries,  evidence 
heU  to  show  that  plaintiff  before  attempting  to 
board  a  train  was  given  no  opportunity  to  pur- 
chase a  ticket. 

[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent.  Die.  Si  1275,  1284,  12ti(!;  Dec.  Dig.  § 
246.*] 

8.  Cabbiebs  (|  347»)— Action  fob  Injtbies— 
Question  fob  Jdby— Contbibutobt  Neou- 

GENCE. 

A  passenger's  attempt  to  board  a  moving 
train  is  not  necessarily  negligence,  that  being  a 
question  for  the  jury  on  all  the  circumstances 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Carrieis, 
Cent.  Dig.  JS  1346, 1350-1386,  1388-1397, 1402; 
Dec  Dig.  S  347.*] 

4.  Cabbiebs    (f    287*)— Passenqkbs— Taking 
UP  Passengebs. 

Where  defendant  railway  denied  an  intend- 
ing passenger  the  opportunity  to  purchase  a 
ticket,  and  when  he  attempted  to  board  a  train 
turned  him  back  and  directed  him  to  purchase 
a  ticket  at  the  office,  it  owed  him  the  duty  of 
|;iving  him  a  further  reasonable  time,  and  where 
injury  resulted  from  not  doing  so  it  was  liable, 
unless  the  passenger's  own  negligence  contribut- 
ed thereto. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1154-1159, 1161-1166;  Dec.  Dig. 
i  287.*J 

5.  .\PPEAL  AND  EbBOB  ({  1066*)— ACTIONS  FOP. 
I NJUBIES— iNSTBUCnONS. 

Where  an  instruction  in  an  actios  against 
a  carrier  for  personal  injuries  should,  on  the 
issues  and  evidence,  have  been  as  to  the  car- 
rier's duty  to  wait  long  enough  for  the  passen- 
ger to  get  a  ticket  after  having  denied  him  the 
opportunity  to  do  so,  an  instruction  on  the  or- 
dmaxy  duty  to  hold  a  train  a  reasonable  time  for 
passengers  to  board  it  wan  not  prejudicial, 
where  the  jury  necessarily  understood  it  to  re- 
late to  its  failure  to  hold  it  long  enough  to  en- 
able him  to  get  a  ticket 

[Ed.  Note. — ^I'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4220;   Dec.  Dig.  {  1066.*] 

6.  Appeal  and  Ebbob  (S  1064*)- Action  fob 
injubies. 

In  an  action  for  injuries  from  attempting 
to  board  a  moving  train,  which  plaintiff  had  the 
right  to  do  without  a  ticket  after  having  been 
denied  the  opportunity  to  purchase  one,  an  in- 
struction that  if  she  was  told  by  defendant's 
ticket  agent  to  get  on  the  train  she  could  rely  on 
such  direction,  provided  she  took  no  more  risk 
in  80  doing  than  .an  ordinarily  prudent  person 
would  have  taken  under  the  circumstances,  tak- 
en as  relating  to  the  direction  given  by  the 
agent,  was  not  prejudicial;  and  ft  was  imma- 
terial that  the  proof  did  not  show  who  the  pei^ 
son  in  the  ticket  office  was. 

[Ed.  Note.— For  oth'er  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4219,  4221-4224;  Dec. 
Dig.  i  1064.*] 


7.  Cabbiebs  (i  317*)— AcnoR  fob  Injubies— 
Admissibilitt. 

In  a  passenger's  action  for  injuries  in 
boarding  a  moving  train,  the  fact  that  defend- 
ant's claim  agent,  standing  on  the  rear  end  of 
the  train  and  in  a  position  to  assist  plaintiff 
in  boarding  the  train,  advised  her  to  do  so  and 
offered  to  help  her  was  admissible  on  the  ques- 
tion of  plaintiffs  negligence, 

[Ed.  Note. — For  other  cases,  aee  Carriers, 
Cent.  Dig.  H  1295,  1297-1305;  Dec.  Die.  { 
317.*] 

8.  Tbial  (S  194*)— Action  fob  Injubies— In- 

STBUCnONS — CONTRIBXrrORT  Neoliokncb. 
In  a  passenger's  action  for  injuries  in 
boarding  a  moving  train,  an  instruction  that  if 
plaintiff  was  told  by  defendant's  agent  to  get  on 
she  might  rely  on  snch  direction,  ;»OTidea  she 
took  no  more  risk  in  so  doing  than  a  prudent 
person  would  have  taken  onder  the  circum- 
stances, and  that  plaintiff  to  recover  mast  have 
been  free  from  negligence  was  not  objectiona- 
ble as  giving  her  the  absolute  right  to  rely  upon 
such  direction  so  as  to  take  the  issue  of  con- 
tributory negligence  from  the  Jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J§  413,  436,  439-441,  446-454,  456-466; 
Dec.  Dig.  I  194.*] 

Appeal  from  Circuit  Court,  White  County ; 
Eugene  Lankford  (on  exchange),  Judge. 

Action  by  Hazel  Green  against  the  St  Lou- 
is, Iron  Mountain  &  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

E.  B.  Elnswortby  and  T.  D.  Crawford,  both 
of  Little  Rock,  and  P.  R.  Andrews,  of  Hel- 
ena, for  appellant  3.  Brundidge^  ot  Searcy> 
for  appellee. 


McCULLOCTH,  O.  J.  The  plaintiff,  Mrs. 
Hazel  Green,  lived  at  Kensett,  Ark.,  a  small 
town  on  defendant's  line  of  railroad,  and 
went  to  the  station  one  day  to  take  passage 
on  a  regular  passenger  train,  and,  in  at- 
tempting to  board  the  train  after  it  was  put 
in  motion  to  leave  the  station,  she  was 
thrown  down  and  received  personal  injuries, 
compensation  for  which  she  seeks  to  recov- 
er In  this  action.  Her  contoitlon  is  that  she 
went  to  the  station  about  30  minutes  before 
the  train  was  due  according  to  schedule,  and 
applied  for  a  ticket,  but  failed  to  get  one, 
and  had  no  opportunity  to  purchase  a  ticket ; 
and  when  the  train  rolled  in  she  offered  to 
board  the  train,  but  was  refused  admittance 
by  the  trainman  standing  at  the  steps  of  the 
coach,  and  was  directed  to  go  back  to  the 
ticket  office  for  a  ticket;  that  some  one  In 
charge  of  the  ticket  office  told  her  to  go  and 
get  on  the  train;  and  that  she  attempted  to 
board  the  train  as  it  moved  out  of  the  sta- 
tion and  fell  and  received  personal  Injurlea. 

Her  testimony  tends  to  support  that  con- 
tention. Her  statement,  as  abstracted  here 
by  defendant's  counsel,  is  as  follows:  "I  went 
to  the  depot  at  Kensett ;  I  got  there  Just  as 
the  train  pulled  In;  I  tried  to  buy  a  ticket  at 
the  ticket  office  but  It  was  closed;  I  went 
back  to  get  on  the  train,  and  the  auditor 
said.  Ticket  please.'    I  said,  'I  am  going  to 
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Jadsonla,'  He  aald,  'Let  me  see  yonr  ticket' 
I  said,  'I  have  no  ticket'  He  said,  'Yon  can- 
not board  the  train  wlthont  a  ticket'  I  said, 
The  ticket  office  is  closed.'  He  said,  '60 
back  and  get  a  ticket'  He  said  I  would  liave 
plenty  of  time  to  go  and  buy  a  ticket  and  I 
went  ba(^  to  get  a  ticket  I  went  to  the  col- 
ored waiting  room,  and  some  one  directed  me 
around  to  the  other  window,  and  I  rapped  on 
tlie  window  there.  A  man  was  in  there,  and 
I  said,  'I  want  a  ticket  to  Judaonla.'  He 
said,  'I  cannot  sell  yon  a  ticket'  and  for  me 
to  go  on  and  get  on  the  train.  I  went  oat- 
side  of  the  deiMt  and  had  jnst  taken  a  few 
8tei»  when  the  conductor  or  some  of  the  em- 
ployes hollered,  'All  aboard!'  and  I  ran.  The 
train  had  started  very  slowly;  two  employes 
of  the  railroad  were  standing  on  the  rear 
platform  of  the  coach,  and  <me  of  them  said, 
'G-et  on,  and  I  will  help  you.'  I  reached  up 
'«rlth  my  right  hand,  and  extended  my  left 
liand  to  the  man  up  there;  I  caught  hold 
with  my  right  hand  to  the  rail  and  reached 
for  him  with  my  left  hand.  The  train  made 
a  bump ;  it  had  not  gone  far,  and  was  mov- 
tng  slowly,  and  as  I  went  to  fall  he  reached 
for  me,  but  he  did  so  too  late,  and  he  only 
caa^t  my  purse  as  It  flew  up.  I  fell  on  the 
tratdc,  and  the  rail  struck  me  on  the  back  of 
tbe  neck."  She  testifled  further  as  to  the  ex- 
tent of  her  Injuries,  but  as  there  is  no  con- 
tention that  the  verdict  Is  excessive,  her  tes- 
timony on  that  point  need  not  be  stated. 

The  testimony  adduced  by  the  defendant 
tends  to  establish  an  altogether  different 
state  of  the  case,  for,  if  accepted  as  true.  It 
sIjows  that  the  plaintiff  had  an  opiwrtunity 
to  buy  a  ticket  if  she  had  come  to  the  station 
In  time,  and  that  she  failed  to  do  that  but 
came  up  as  the  train  was  in  motion  leaving 
tlie  station,  and  negligently  attempted  to 
board  it  The  agents  In  charge  of  the  ticket 
office  testified  that  they  kept  the  office  open 
according  to  the  rules  of  the  company  until 
the  train  rolled  in,  and  that  they  were  both 
compelled  then  to  go  out  and  look  after  the 
baggaga  The  agent  or  employe,  who,  plain- 
tiff claims,  stood  on  the  rear  platform  and 
told  her  to  get  on  and  offered  his  assistance, 
was  the  claim  agent  of  defendant  who  was  a 
passenger  on  the  train  that  day.  He  testi- 
fled that  he  was  standing  on  the  rear  plat- 
form, and  when  he  saw  plaintiff  running  he 
remarked  to  others  standing  near  that  a 
lady  was  about  to  try  to  get  on,  and  that  as 
she  attempted  to  climb  aboard  be  offered  as- 
sistance^ but  that  she  fell  in  the  attempt 

It  Is  contended  on  behalf  of  defendant  that 
the  evidence  is  not  sufficient  to  sustain  the 
verdict  and  in  supirart  of  that  view  it  Is  ar- 
gued that  plaintiff  was  not  a  passenger,  and 
that  the  servants  of  the  company  did  not 
owe  her  any  duty  save  the  negative  one  of 
doing  nothing  to  injure  her  while  she  was 
attempting  to  board  the  train. 

[1]  Tbtit  contention  is  not  a  sound  one,  tor 
under  the  statutes  of  this  state  a  person  who 
goes  to  the  station  ct  a  railway  company 


for  the  purpose  of  becoming  a  passenger,  but 
Is  given  no  opportunity  to  purchase  a  ticket. 
has  a  right  to  board  the  train  as  a  passenger 
without  a  ticket  St  L.  &  S.  F.  B.  Co.  t. 
Blythe,  94  Ark.  IBS,  126  S.  W.  886,  29  L.  B. 
A.  (S.  S.)  299.  In  a  later  case  we  said: 
"One  who  has  no  opportunity  to  comply  with 
rules  requiring  the  purchase  of  a  ticket  can- 
not be  said  to  have  violated  such  rules,  and 
cannot  be  denied  the  right  to  ride  on  that 
ground.  Where  no  such  opportunity  is  given, 
one  may  become  a  passenger  without  having 
purchased  a  ticket ;  and,  when  he  is  refused 
admittance  to  the  train,  or  is  ejected  from 
the  train  under  such  circumstances,  the  com- 
pany is  liable  for  the  damages  which  result" 
St  L.  S.  W.  By.  Co.  v.  Hammett  98  Ark. 
418,  136  S.  W.  191. 

[2]  The  first  question  which  arises  In  this 
case  Is  whether  the  plaintiff  was  given  an  op- 
portunity to  purchase  a  ticket,  and,  if  she 
was  not  given  such  opportunity,  the  further 
question  arises  whether  or  not  It  constituted 
negligence  on  her  part  to  attempt  to  board 
the  train  while  it  was  In  motion.  The  evi- 
dence is  sufficient  to  sustain  the  verdict  on 
both  of  those  issues.  Plaintiff  testifled  that 
she  came  to  the  station  in  plenty  of  time  to 
procure  a  ticket,  and  had  no  opportunity  to 
purchase  one;  that  she  attempted  to  board 
the  train,  and  was  sent  back  to  the  office  for 
8  ticket  with  the  assurance  that  she  would 
have  time  to  do  so;  that  she  went  back  to 
the  office  for  that  purpose,  but  failed  to  get 
a  ticket  and  before  she  could  return  and 
reach  the  train  it  was  in  motion.  Now,  if 
these  facts  were  true,  it  established  her  right 
to  board  the  train  as  a  passenger,  provided 
she  could  do  so  in  the  exercise  of  ordinary 
care  for  her  own  safety — such  care  as  an  or- 
dinarily prudent  person  would  exercise  under 
the  same  circumstances. 

[3]  Her  attempt  to  board  the  moving  train 
did  not  necessarUy  constitute  negligence. 
That  was  a  question  for  the  determination 
of  the  Jury  under  all  the  facts  and  circum- 
stances of  the  case  as  established  by  the  evi- 
dence. "An  attempt  by  the  passenger  to 
board  a  railway  train  while  it  Is  passing  a 
place  at  which  it  should  stop  to  enable  blm 
to  board  it  or  at  which  it  has  failed  to  stop 
a  reasonable  time  for  him  to  get  on,  wUl  not, 
as  a  matter  of  law,  be  considered  a  negli- 
gent act  unless  fhe  attending  circumstances 
so  clearly  Indicate  that  he  acted  imprudently 
or  rashly  that  reasonable  minds  could  fairly 
arrive  at  no  other  conclusion,  and  that  In 
the  absence  of  circumstances  leading  to  such 
a  conclusion,  the  question  whether  the  act 
was  negligent  should  ordinarily  be  left  to 
the  Jury."  3  Hutchinson  on  Carriers  <3d 
Ed.)   i  1182. 

The  testimony  tends  to  show  that  the  train 
was  rtlnnlng  very  slowly  at  the  time  plaintiff 
attempted  to  board  It  and,  according  to  her 
testimony,  the  claim  agent,  who  was  stand- 
ing on  the  rear  platform  with  other  persons, 
told  her  to  get  on  and  offered  to  help  her. 
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The  dalm  agent  himself,  who  was  introduced 
as  a  witness  by  the  defendant,  testifled  that 
he  ofTered  to  help  her.  Under  those  dream- 
stances.  It  cannot  be  said,  as  a  matter  of 
law,  that  the  plaintiff  was  guilty  of  negli- 
gence in  attempting  to  board  the  train  slow- 
ly moving  out  from  the  station.  It  was  a 
matter  about  which  reasonable  minds  could 
draw  different  conclusions  and  therefore 
made  a  case  for  the  determination  of  the 
Jury.  The  court  was  therefore  correct  in  re- 
fusing to  take  the  case  from  the  jury  by  a 
peremptory  instruction  in  defendant's  favor. 

Error  is  assigned  in  the  action  of  the  court 
in  giving  an  instruction  containing  the  fol- 
lowing statement:  "It  is  the  duty  of  de- 
fendant to  hold  its  train  a  reasonable  length 
of  time  before  moving  the  same,  and  you  are 
instructed  in  this  connection  that  a  reason- 
able time  is  such  time  as  a  person  of  ordi- 
nary care  and  prudence,  under  the  circum- 
stances, should  be  allowed  to  take;  and  if 
you  find  from  the  evidence  that  the  defend- 
ant has  failed  in  its  duty  in  this  respect,  and 
the  plalntlfC  was  injured  thereby,  then  your 
verdict  will  be  for  the  plaintiff,  unless  she 
was  guilty  of  contributory  negUgence."  It 
is  insisted  that  this  instruction  is  abstract 
and  therefore  erroneous  because  the  undis- 
puted evidence  is  that  the  train  waited  at 
the  station  a  reasonable  length  of  time,  and 
for  tills  reason  there  was  no  evidence  upon 
which  to  base  the  instruction.  It  is  true  that 
there  is  no  controversy  over  the  fact  that  the 
train  waited  at  the  station  long  enough  to 
give  an  opportunity  to  passengers  to  board 
it.    The. Instruction  was,  in  a  sense,  abstract 

[4]  But  if,  as  contended  by  the  plaintiff, 
they  had  denied  her  an  om>ortanity  to  pro- 
cure a  ticket,  and  when  she  attempted  to 
board  the  train  the  servant  of  the  company 
turned  her  back  and  directed  her  to  go  to  the 
office  and  purchase  a  ticket,  then  the  com- 
pany owed  her  the  further  duty  of  giving 
her  a  reasonable  time  within  which  to  par- 
chase  the  ticket,  and  return  to  the  train  and 
board  it.  Failing  to  do  ;that,  they  failed  to 
discharge  the  duty  which  the  company  owed 
to  her  as  one  who  was  offering  herself  as  a 
passenger,  and  they  are  responsible  for  any 
injury  which  resulted,  unless  the  plaintiff's 
own  act  of  negligence  contributed  to  the  In- 
jury. 

[5]  The  instruction  ought  to  have  been  di- 
rected to  this  state  of  case  rather  than  to 
the  ordinary  duty  of  train  operatives  to  hold 
the  train  a  reasonable  length  of  time  for 
passengers  to  board  it  But  we  think  this 
Inaccuracy  in  the  instruction  was  not  a  ma- 
terial one.  The  Jury  necessarily  understood 
It  to  relate  to  their  failure  to  hold  the  train 
a  length  of  time  sufficient  to  enable  her  to 
get  a  ticket  and  board  the  train.  The  in- 
struction, therefore,  is  not  prejudicial  on  ac- 
count of  its  Inaccuracy. 

[I]  The  next  assignment  relaties  to  instruc- 
tion Mo.  5  given  at  the  instance  of  the  plain- 
tiff, as  followa:    "If  the  plaintiff  was  order- 


ed or  directed  by  the  agent  of  tlie  defendant 
to  get  on  the  train,  she  had  a  rl^t  to  rely 
upon  said  advice  or  direction,  provided  she 
took  no  more  risk  in  getting  on  the  train 
than  a  prudent  person  would  have  taken  im- 
der  the  drcnmstances."  (Counsel  for  defend- 
ant argue  that  this  instruction  had  reference 
to  the  alleged '  direction  or  advice  given  by 
the  claim  agent  standing  on  the  rear  of  the 
train,  and,  as  he  had  nothing  to  do  with  the 
operation  of  the  train,  his  conduct  In  that 
respect  was  beyond  the  scope  of  his  author- 
ity and  therefore  did  not  bind  the  company. 
PlaintUTs  counsel  insist,  on  the  other  hand, 
that  this  instruction  related  to  the  advice  or 
direction  given  to  her  by  the  person  in  the 
ticket  office.  If  it  relates  to  the  alleged 
statement  of  the  person  in  the  ticket  office 
to  plaintiff,  then  it  can  only  be  construed  to 
refer  to  plaintiff's  right  to  board  the  train 
without  a  ticket,  and  not  to  the  question  of 
her  care  or  negligence  in  boarding  the  train. 
In  that  view  of  the  case  the  instruction 
could  not  have  been  prejudicial,  for,  regard- 
less of  any  reliance  upon  the  advice  or  direc- 
tion of  the  person  in  the  ticket  office,  if  she 
was  denied  an  opportunity  to  buy  a  ticket, 
she  had  a  right  to  board  the  train,  provided 
she  could  do  so  in  the  exercise  of  due  care 
and  was  guilty  of  no  negUgoioe  in  attempt- 
ing to  do  SOL  Nor  is  it  material  that  the 
proof  does  not  show  who  the  person  in  the 
ticket  office  was,  because  if  she  went  there 
to  buy  a  tldcet  and  no  one  was  there  who 
could  sell  her  one,  it  is  immaterial  whether 
the  person  who  made  this  statement  to  her 
had  authority  or  not  to  act  for  the  cominny, 
because,  as  before  stated,  the  question  is 
whether  she  was  denied  the  right  to  par- 
chase  a  ticket  So,  in  that  view  of  the  case, 
the  instruction  could  not  have  had  any 
harmful  effect 

[7,  I]  On  the  other  hand.  If  the  Instmctioa 
be  treated  as  relating  to  the  tOalm  agent  its 
harmful  effect  is  not  apparent  It  would 
have  been  correct  for  the  court  to  tell  the 
Jury  that  In  testing  the  question  of  plaln- 
tUTs  negligence  In  attempting  to  board  the 
train,  they  had  the  right  to  consider  the  fact 
that  a  person  or  persons  standing  on  the 
rear  end  of  the  train  and  in  a  position  to  as- 
sist her  in  boarding  it,  advised  or  directed 
her  to  board  it,  and  offered  to  help  her. 
That  fact,  if  it  existed,  was  sufficient  to  in- 
fluence a  person  of  reasonable  prudence  and 
therefore  should  have  been  considered  by 
the  Jury  in  determining  whether  the  plain- 
tiff was  guilty  of  negligence  in  attempting  to 
board  the  train  under  those  circumstances. 
It  was  not  correct  to  say,  as  a  matter  of 
law,  that  the  plaintiff  had  a  right  to  rely 
upon  that  advice  or  direction,  but  when  it 
is  observed  that  the  court  coupled  this  state- 
ment with  the  further  proviso  that  the  plain- 
tiff most,  in  order  to  recover,  be  found  to 
have  been  tree  from  negligence  in  boarding 
the  train.  It  is  obvious  that  the  court  did  not 
mean  by  this  to  tell  the  Jury  that  the  plain- 
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tiff  Iiad  tbe  abeolnte  right  to  rely  upon  the 
asnranoe  implied  by  the  Invitation  or  di- 
rection to  attempt  to  climb  aboard.  It  is 
imlmportant  whether  or  not  the  person  who 
gaTe  the  direction  waa  an  agent  of  the  com- 
pany with  authority  to  act  In  that  regard, 
for,  if  the  person  who  offered  the  advice  was 
in  a  position  to  render  such  assistance,  tliis 
was  a  cfircumstance  for  the  Jnry  to  consider 
in  testing  the  plalntUTs  conduct  It  is  evi- 
dent from  other  Instructions  givoi  by  the 
coort  that  it  was  not  intended  by  this  in- 
struction to  take  away  from  the  jury  the 
question  of  contributory  negligence  on  the 
part  of  the  plaintiff  in  attempting  to  board 
the  train,  or  to  declare  the  law  to  be  that 
plaintiff  had  the  right  to  rely  upon  advice 
or  direction  given  to  her  by  some  other  per- 
son. If  ttiat  interpretation  had  been  placed 
upon  the  Instruction  at  the  time,  the  court's 
attrition  should  have  been  called  to  It,  and 
an  opportunity  given  to  make  it  clearer,  and 
for  this  reason  we  are  constrained  to  inter- 
pret the  Instruction  as  it  seems  to  have  been 
interpreted  in  the  trial  below.  The  other 
instructions  given  correctly  submitted  the 
iKues  to  the  Jury,  and  we  are  of  the  opinion 
that  the  refusal  of  the  court  t6  give  others 
requested  by  defendant  was  not  prejudiclaL 

Upon  the  whole,  we  think  that  the  case 
was  fairly  tried,  and  that  the  judgment 
should  be  affirmed. 

It  is  so  ordered. 


WABDEN  et  ox.  T.  MIDDLETON  et  aL 
(Supreme  Ckiort  of  Arkansas.    Nov.  17,  1918.) 
1.  Appsai.  and  Ebbob  (f  697*)— BscOBD— BiLi. 

OP   EZCBFTIOITS— EviDENCr. 

A  bill  of  exceptionii  recited  that  "plaintiffs, 
to  sustain  theJr  csnse,  introduced  the  following 
evidence"  giving  tbe  testimony  of  plaintiffs'  wit- 
nesses, and  then  recited  "the  plaintiffs  here  close 
their  case  and  the  defendants,  •  •  •  intro- 
duoed  tlie  following  evidence"  setting  out  the  tes- 
tfanony  of  defendants'  witnesses,  and  further  re- 
cited the  defendants  here  announced  that  they 
liad  dosed  their  evidence  in  this  case,  where- 
apon  pi^tiff  introduced  the  following  witness 
in  lebnttal,"  followed  by  farther  evidence  for 
plainlib  after  which  the  bill  recited  "the  plain- 
tiffs here  announced  that  they  had  closed  their 
evidence  in  this  case,  and  the  court  gave  the 
following  instenctions.  Eeld,  that  the  bill  show- 
ed by  implication,  that  it  contained  all  of  the  ev- 
idence in  the  case,  though  there  was  no  express 
statement  tliat  it  did  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  2918-2927;    Dec.  Dig.  i 

ee7.»] 

2l  Saisb    (I   347*)— AcnoH   fob   Pbiob— D»- 

rKKSXS— MlSREFBBSENTATION. 

If  the  purchaser  was  induced  by  false  and 
fraudulent  statements  by  the  seller  which  were 
relied  on  by  the  purdiaser  to  purchase  a  jack, 
and  execute  his  note  therefor,  and  the  purchaser 
was  injured  by  such  false  representations  in  that 
the  ja^  did  not  breed  as  represented,  the  seller 
could  not  recover  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  11962-972 ;  Dec  Dig.  J  347.*] 


3.  Salxb  (H  891*)— Actions  bt  Pubchabbb— 

DaVAQXB   TOB   MlBBEFBKSEItTATIONS— RIOHT 

OF  Action. 

Where  tbe  purchaser  of  a  jack,  upon  dia- 
covering  the  falnty  of  representations  with  re- 
spect to  it  offered  to  return  it  and  rescind  the 
contract  he  could  sue  the  seller  for  all  damages 
sustained  t>y  reason  of  such  fraudulent  misrepre- 
sentations. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  UlO-1127;  Dec.  DigT|  391.*] 

4.  Saum  (I  369*)— Action  fob  Pbicb— Suffi- 

OIKNCT  OF  EVIDXNCB— PaBTIES  TO  CONTKAOT. 

Evidence  in  an  action  on  a  note  given  by 
defendant  and  his  wife  for  the  purchase  price  of 
a  jack  purchased  from  plaintiff  held  not  to 
show  that  defendant's  wife  was  interested  hi  the 
purchase  of  the  animal 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  611,  1056-1059;   Dec.  Dig.  |  359.*] 

6.  Husband  and  Wife  (|  166*)— Contbaots 

OF  Wife— Binding  Effect. 

A  married  woman  was  not  personally  lia- 
ble on  a  note  executed  by  her  for  her  husband's 
acconmiodatlon,  which  was  given  for  the  pur- 
chase price  of  a  ja<^  in  which  she  liad  no  in- 
terest 

[Ed.  Note.— For  other  cases,  see  Husl>and  and 
Wife,  Cent  Dig.  {{  60S-622;   Dec.  Dig.  |  156.*] 

Appeal  from  Circuit  Court  Carroll  Coun- 
ty; Jos.  S.  Maples,  Judge. 

Action  by  Joseph  Mlddleton  and  others 
against  Hal  Warden  and  wife.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed as  to  defendant  named  and  reversed 
and  dismissed  as  to  his  wife. 

Apx>ellees  sued  api>ellants  on  a  promissory 
note  alleged  to  have  been  given  them  for 
the  purchase  price  of  a  jack.  Appellants' 
answer  admitted  the  execution  of  the  note 
and  that  it  was  given  for  the  purchase  price 
of  the  jack.  They  allege  that  they  were  in- 
duced to  purchase  the  jack  from  appellees 
by  reason  of  false  and  fraudulent  represen- 
tations of  the  appellee  J.  V.  Mlddleton  that 
he  would  warrant  that  the  jack  would  get 
only  black  and  bay  colts.  Appellants  also 
allege  that  appellant  Inez  Warden  was  a 
feme  covert  at  the  time  she  signed  the  note, 
and  is  not  liable  on  said  notei.  Appellant 
Hal  Warden  testified:  "My  wife,  Inez  War» 
den,  and  I  both  signed  the  note  sued  on, 
which  was  given  for  the  purchase  price  of 
a  jack  which  I  bought  from  appellees.  My 
wife  was  not  Interested  in  the  purchase  of 
the  jack  and  only  signed  tbe  note  for  my  ac- 
commodation. I  bought  the  jack  in  tbe  lat- 
ter x>art  of  February,  1911,  from  appellee  J. 
v.  Mlddleton  at  his  house.  I  told  Mr.  Mld- 
dleton that  if  lie  would  warrant  and  guaran- 
tee the  jack  to  get  or  sire,  only  black  or 
t>ay  colts,  I  would  give  him  the  sum  of  $350 
provided  be  would  take  my  note  for  said 
sum  due  17  months  after  date.  Mr.  Middle- 
ton  replied  that  he  would  warrant  or  guar- 
antee that  the  jack  would  get  or  dre,  only 
black  and  bay  colts.  Upon  such  representa- 
tions and  warranties,  I  agreed  to  purchase 
tbe  jack,  and  executed  my  note  to  appellees 
for  tbe  ag;reed  sum,  due  17  months  aftei 
date.    He  asked  my  wife  to  sign  the  note 
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with  me,  and  I  also  asked  hef  to  sign  It  as 
a  favor  to  me.  She  was  not  interested  in 
the  purchase  of  the  Jack.  The  reason  I 
wanted  the  note  payable  17  months  after 
date  was  that  I  knew  that,  by  the  time  the 
note  became  due,  the  colts  sired  by  the  jack 
would  prove  whether  they  would  be  black 
or  bay  colts.  The  jack  was  blue  in  color, 
and  practically  all  the  colts  sired  by  him 
during  the  season  of  1911  took  after  the 
jack  in  color,  and  none  of  them  were  black 
or  bays.  I  then  told  Mr.  Mlddleton  about 
the  jack  not  coming  up  to  the  warranty  and 
told  him  that  I  would  not  pay  for  It.  The 
.  jack  is  of  no  value  to  me,  and  I  would  not 
have  agreed  to  pay  any  price  for  blm  If  I 
had  known  that  his  colts  would  take  bis 
color.  The  jack  is  worthless  to  me,  and  t 
offer  to  return  him  to  appellees.  I  pub- 
lished a  notice  in  a  newspaper  in  the  coun- 
ty, warning  all  persons  not  to  purchase  my 
note,  as  it  is  without  consideration  to  me." 
Other  testimony  was  Introduced  by  appel- 
lants tending  to  corroborate  the  testimony  of 
appellant  Warden  as  to  the  guaranty  or  war- 
ranty by  appellee  that  the  jack  would  only 
sire  black  or  bay  colts. 

J.  y.  Middleton,  one  of  the  appellees,  testi- 
fied:  "Appellant  Hal  Warden  saw  the  jack 
and  examined  him  before  he  purchased  him. 
He  knew  that  the  jack  was  blue,  with  a 
black  stripe  down  his  back.  I  did  not  repre- 
sent to  appellant  Hal  Warden  that  the  jack 
would  only  sire  black  or  bay  colts,  and  did 
not  give  him  a  warranty  to  that  effect  The 
jack  had  sired  colts  of  other  colors,  and  Hal 
Warden  had  seen  some  of  these  colts  and 
knew  that  they  were  not  black  or  bay." 

The  jury  returned  a  verdict  for  appellees 
for  the  amount  sued  for,  and  the  case  is  here 
on  appeal. 

Jas.  P.  Fancher,  of  Berryvllle,  and  Wade 
H.  James,  of  Eureka  Springs,  for  api)ell8nts. 
Festus  O.  Butt,  of  Eureka  Springs,  for  ap- 
pellees. 

HART,  3.  (fitter  stating  the  facts  as 
above).  [1]  It  is  first  contended  by  counsel 
for  appellees  that  the  judgment  should  be 
affirmed  because  the  bill  of  exceptions  does 
not  affirmatively  show  that  It  contains  all  of 
the  evidence.  The  bill  of  exceptions  recites 
the  following:  "The  plaintiffs  to  sustain 
their  cause  introduced  the  following  evi- 
dence: (Then  follows  the  testimony  of  plain- 
tlfEs'  witnesses.)"  It  then  recites:  "The 
plaintiffs  here  close  their  case,  and  the  de- 
fendants, to  sustain  the  issue  on  th^r  part, 
introduced  the  following  evidence  ;'*  and,  aft- 
er setting  out  the  testimony  of  the  witnesses 
for  the  defendants,  the  bill  of  exceptions  con- 
tains this  statement:  "The  defendants  here 
announced  that  they  had  closed  their  evi- 
dence in  this  case;  whereupon  plaintiffs  in- 
troduced the  following  witnesses  In  rebut- 
tal." Then  follows  the  testimony  of  two 
witnesses  for  the  plaintiffs.  The  bUI  of  ex- 
ceptions then  recites:   "The  plaintiffs  here 


announced  that  they  had  closed  their  evi- 
dence in  this  cause,  and  the  conrt  gave  the 
following  instructions,  numbered  from  1  to 
7."  The  bill  of  exceptions  then  recites  that 
the  defendants  offered  the  following  in- 
structions, which  were  refused  by  the  court 
The  refused  instructions  are  then  set  out 
Thus,  it  will  be  seen  the  bill  of  exceptions 
sets  out  the  evidence  that  was  Introduced  by 
the  parties,  and  follows  this  by  the  Instruc- 
tions given  and  refused.  We  are  of  the  opin- 
ion that  it  shows  Inferentlally,  and  by  natu- 
ral implication  from  the  language  used,  that 
it  contains  all  the  evidence;  and  this  is 
sufficient  Mitchell  v.  Toung,  80  Ark.  441, 
97  S.  W.  454,  7  L.  R.  A.  (N.  S.)  221,  117 
Am.  St  Rep.  89, 10  Ann.  Cas.  423 ;  Overman 
V.  State,  49  Ark.  364,  6  S.  W.  588;  Thomas 
T.  Hinkle,  35  Ark.  450;  Leggett  v.  Grim- 
mett,  36  Ark.  496. 

[2]  The  court,  at  the  request  of  appellees, 
gave  the  following  instruction:  "If  you  find 
from  a  preponderance  of  the  evidence  that 
by  false,  fraudulent  statements  made  by 
plaintiff  to  the  defendant  that  the  defend- 
ant relying  upon  said  alleged  statements  so 
made  by  the  plaintiff  was  induced  to  pur- 
chase from  the  plaintiff  the  jack  in  question, 
executing  his  note  therefor  for  a  stipulated 
sum,  and  you  find  from  a  preponderance  of 
the  evidence  that  said  alleged  stetements 
were  made  by  plaintiff  to  defendant  and 
were  relied  upon  as  true  when  in  truth  they 
were  false,  and  the  defendant  was  injured 
thereby,  then  you  will  find  the  Issuies  for  the 
defendant" 

Counsel  for  appellants  Insist  that  the  conrt 
erred  In  giving  this  instruction,  and  also 
erred  in  refusing  to  give  certain  instructions 
asked  by  them  on  the  question  of  warranty: 
but  we  cannot  agree  with  them  in  their 
contention.  In  the  case  of  Winter  v.  Bandel, 
30  Ark.  362,  the  conrt  In  discussing  a  sim- 
ilar contention  in  regard  to  the  false  and 
fraudulent  warranty  of  certain  insolvent' 
notes,  said:  "Where  there  Is  a  false  war-' 
ranty  which  contains  elements  of  fraud  and 
deceit  in  it,  the  party  has  his  election  to  af- 
firm the  contract  and  sue  npon  the  breach 
of  warranty,  or  repudiate  it  offer  a  return 
of  all  which  was  received  under  It  and  to 
rescind  and  sue  for  damages.  Chltty  on 
Contracts,  366,  369;  Chltty 's  Pis.  137  (mar- 
gin); Dongl.  21;  2  East  446;  2  Starkie,  162. 
"In  this  case  there  was  an  offer  to  rescind, 
and  if  there  was  fraud,  the  plaintiffs  below 
thereby  placed  themselves  in  position  to 
sue  for  full  damages,  regardless  of  the  value 
of  the  Insolvent  notes."  See,  also,  Plant  y. 
Condit  22  Ark.  254;  Weed  v.  Dyer,  53  Ark. 
159,  13  S.  W.  592. 

[3]  In  the  present  case,  appellants  offered 
to  return  the  jack  and  rescind  the  contract; 
and  if  there  was  fraud  practiced  upon  them 
by  appellees,  they  have  placed  themselves 
in  a  position  to  sue  for  full  damages.  This 
issue  was  submitted  to  the  Jury  in  the  in- 
structions given. 
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At  tbe  request  of  appellees,  the  court  al- 
so gave  the  foUowlng  instruction:  "As  to 
Inez  Warden,  If  you  find  that  she  was  not 
Interested  in  the  purchase  of  the  Jack,  bnt 
was  merely  an  accommodation  security  on 
said  note,  then  she  could  not  be  bound  on 
said  note,  and  It  could  only  bind  him,  it 
yon  should  find  him  liable." 

[4]  Counsel  for  appellants  excepted  to  the 
giving  of  this  instrnction  for  the  reason 
that  there  was  no  evidence  tending  to  show 
that  appellant  Ines  Warden  was  interested 
In  the  purchase  of  said  jack.  In  this  posi- 
tion, we  think  he  is  correct  It  will  be  noted 
tliat  the  instruction  was  given  at  the  re- 
quest of  appellees.  Tbe  only  testimony  giv- 
en on  this  subject  is  that  of  the  appellant 
Hal  Warden,  and  his  testimony  was  not  ob- 
jected to  by  appellees.  He  testified  that 
bis  wife  was  not  interested  in  the  purchase 
of  the  Jack,  and  only  signed  the  note  given 
for  its  purchase  price  as  an  accommodation 
to  himself.  There  is  nothing  in  the  record 
tending  to  contradict  his  testimony  in  this 
regard. 

[S]  Therefore  tbe  undisputed  evidence 
shows  that  she  was  a  married  woman  at 
the  time  she  signed  the  note,  and  that  It 
was  not  made  for  her  debt  nor  about  a  mat- 
ter for  which  she  could  bind  herself  person- 
ally. Hardin  v.  Jessie,  103  Ark.  246.  146 
S.  W.  499;  McCarthy  v.  People's  Savings 
Bank,  156  S.  W.  1023.  In  the  case  of  Har- 
din T.  Jessie,  supra,  the  court  held:  "When 
a  married  woman  has  only  limited  low- 
ers of  contract,  as,  for  example,  only  in 
connection  with  her  separate  estate  or  busi- 
ness, the  burden  of  proof,  in  an  action  seek- 
ing to  enforce  her  liability,  is  upon  the 
plaintlfl  to  show  that  the  contract  was  one 
she  had  tbe  power  to  make." 

It  follows  that  tbe  Judgment  against  Hal 
Warden  will  be  affirmed,  and  tbe  Judg- 
ment against  Inez  Warden  will  be  reversed; 
and,  the  case  having  been  fully  developed, 
the  cause  of  action  against  her  will  be  dis- 
missed. 


SCHOOL  DIST.  NO.  66  r.  JACKSON. 
(Supreme  Court  of  Arkansas.    Nov.  24,  1913.) 

1.  Schools  and  School  Distbicts  (i  56*)  — 
School  Boabdb— Oontsacts. 

Members  of  a  board  of  school  directors 
have  no  power  to  act  individnally,  and  it  is 
only  when  convened  and  acting  together  as  a 
board  that  they  represent  and  bind  tbe  distriet 
by  their  acts. 

[ESd.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  t  139;  Dec.  Dig. 
f  56.*] 

2.  Schools  and  School  Dibtbictts  ({  135*)— 
Emflotuknt  oj  Tkachebs— Ratiitioation. 

Where  plaintifl  began  teaching  under  a 
contract  invalid  because  not  entered  into  by  the 
school  board  met  and  acting  together,  bnt  the 
two  directors  who  signed  the  contract  knew 
that  she  liad  begun  to  teach  and  acquiesced 
therein  for  seven  weeks,  the  greater  part  of  the 


term,  and  the  other  director  who  had  not  signed 
tbe  contract  knew  that  she  was  teaching  and 
sent  his  son  to  school,  there  was  a  ratification 
of  the  contract;  and  a  suspension  of  school 
for  two  weeks  upon  notice  to  quit  was  not  an 
acquiescence  in  the  directors'  contention  that 
it  was  invalid. 

[EM.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ft  130,  292-297; 
Dec.  Dig.  I  136.*] 

Appeal  from  Circuit  Court,  Randolph 
County;  John  W.  Meeks,  Judge. 

Action  by  Elizabeth  Jackson  against  School 
District  No.  56.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

T.  W.  Campbell,  of  Pocahontas,  for  appel- 
lant S.  A.  D.  Eaton,  of  Pocahontas,  for  ap- 
pellee. 

HART,  J.  Appellee  sued  appellant  before 
a  justice  of  the  peace  to  recover  a  Imlance 
alleged  to  be  due  her  as  teacher's  salary. 
The  justice  rendered  a  judgment  in  her  fa- 
vor, and,  on  appeal  to  the  circuit  court  there 
was  a  trial  before  a  jury  which  resulted  in 
a  verdict  in  her  favor  for  tbe  amount  sued 
for;  and  from  tbe  Judgment  rendered,  appel- 
lant has  duly  prosecuted  an  appeal  to  this 
court 

The  facts  are  as  follows:  On  the  4th  day 
of  December,  1911,  appellee,  Elizabeth  Jack- 
son, entered  into  a  written  contract  with  L. 
I.  Bramlett  and  G.  M.  McDaniel,  directors  of 
School  District  No.  56  of  Randolph  county. 
Ark.,  to  teach  a  school  for  three  months 
from  that  date  for  the  sum  of  $35  for  each 
school  month.  The  contract  was  signed  by 
Bramlett  in  his  field,  and  by  McDaniel  at  his 
home  about  a  mile  distant  from  the  place 
where  Bramlett  signed  it  'H.  H.  Wiley,  the 
remaining  director,  did  not  sign  the  contract. 
Mr.  Wiley,  however,  knew  that  she  began 
teaching  under  the  contract  signed  by  tbe 
other  two  directors,  and  sent  his  boy  to  tbe 
school.  After  she  had  taught  the  school 
for  seven  wedts,  Bramlett  and  Wiley,  two  of 
the  directors,  sent  her  a  written  notice  to 
stop  the  school,  without  giving  her  any  rea- 
son therefor.  They  signed  a  voucher  in  her 
favor  for  the  amount  that  she  had  already 
earned.  Two  or  three  days  before  they  sent 
her  this  notice,  eight  of  the  pupils  stayed 
out  of  school  one  afternoon  and  played  on 
tbe  ice.  This  was  on  Friday  evening,  and  on 
Monday  morning,  before  she  went  to  school, 
appellee  went  to  see  Mr.  WUey  about  It  Mr. 
Wiley  went  to  the  schoolbouse  with  her;  and 
of  the  boys  who  had  played  on  the  ice,  bis 
son,  Curtis,  was  the  only  one  present  Mr. 
WUey  told  her  not  to  punish  him,  because 
he  was  the  only  one  present  and  said  the 
next  time  they  left  school  in  that  manner  to 
punish  them  aU.  After  receiving  the  notice 
to  stop  the  school  appellee  ceased  to  teach 
it  for  two  weeks,  and  then  resumed  and 
taught  the  balance  of  the  term.  The  direc- 
tors refused  to  pay  her  for  the  five  weeks 
taught  by  her  after  they  had  notified  her  to 
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quit,  and  she  brought  this  salt  to  recover 
$43.75,  the  balance  alleged  to  be  due  her 
under  the  contract 

[1]  This  court  has  held  that  the  members 
of  a  board  of  school  directors  have  no  power 
to  act  Individually,  and  that  It  Is  only  when 
convened  and  acting  together  as  a  board 
that  they  represent  and  bind  the  district  by 
their  acts.  School  XHstrlct  v.  Bennett,  52 
Ark.  511,  13  S.  W.  132;  School  District  No. 
64  T.  Garrison,  90  Ark.  336,  119  S.  W.  276 ; 
School  District  No.  22  t.  CasteU,  106  Ark. 
106,  150  S.  W.  407,  and  cases  dted. 

[2]  Under  the  undisputed  evidence,  the 
contract  was  invalid  In  its  inception  because 
there  was  no  meeting  of  the  board  of  school 
directors,  and  the  contract  was  signed  by 
only  two  of  Its  members.  The  two  directors 
who  signed  the  contract  knew  that  appellee 
began  to  teach  the  school  under  the  contract, 
and  acquiesced  in  her  so  doing  for  seven 
weeks,  the  greater  part  of  the  term.  The 
evidence,  however,  shows  that  Wiley,  the 
director  who  did  not  sign  the  contract,  sent 
his  boy  to  the  school,  and  knew  that  appel- 
lee was  teaching  It  under  the  contract  made 
with  the  other  two  directors.  He  advised 
her  on  one  occasion  not  to  punish  his  son  for 
an  infraction  of  the  rales,  but  told  her  that 
if  the  offense  was  repeated  to  punish  all  the 
pupils  who  offended  against  the  rules.  She 
was  permitted  to  teach  for  seven  weeks  with- 
out any  objection,  and,  under  these  circum- 
stances, we  think  there  was  a  ratification  of 
the  contract  made  with  her.  It  Is  true  she 
stopped  the  school  for  two  weeks  upon  being 
notified  to  do  BO  by  the  directors,  but  she 
said  that  they  did  not  give  her  any  reason 
for  their  action  In'  the  matter,  and  that  when 
she  found  out  that  It  was  done  because  her 
contract  was  deemed  Invalid  she  resumed 
teaching  and  taught  for  the  remainder  of  the 
term,  which  was  five  weeks.  Under  these 
circumstances,  we  do  not  think  that  her  ac- 
tion in  stopping  the  school  for  two  weeks, 
upon  notlflcatlon  to  do  so  by  the  directors, 
was  an  acquiescence  in  their  contention  that 
the  contract  was  invalid.  The  reason  Is  that 
she  was  Ignorant  of  their  reason  for  notify- 
ing her  to  stop  the  school,  and,  immediately 
upon  finding  out  that  they  had  done  so  be- 
cause they  deemed  the  contract  Invalid,  she 
took  advice  on  the  question  and  resumed 
teaching,  and  taught  for  the  balance  of  the 
term  without  any  further  objection  being 
made 

The  Judgment  will  be  affirmed. 


LEWIS  T,  STATE. 
(Supreme  Court  of  Arkansas.    Nov.  17,  1913.) 

1.   CONTITDTIONAI.  LAW   (t  206*)— FiBH    (}  9*) 

— Gamk  (i  4*)— Class  Legislation— E*eivi- 

LEOES  AND  ImnrNITnCB  OF  CinZBNS. 

Acts  1913,  p.  1118i  prohibiting  nonresidents 
from  hunting  and  fishing  in  specified  counties 
without  a  license,  and  prescribing  a  penalty  for 


violation  thereof,  is  class  legislatioii  and  viola- 
tive of  Ark.  Const  art  2,  {  18,  providing  that 
the  General  Assembly  shall  not  grant  to  any  citi- 
zen or  class  of  citizens  privileges  or  immunities 
which,  on  the  same  terms,  shall  not  equally  be- 
long to  all  citizens. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  M  691-«24:  Dec.  Dig.  | 
205 ;•  iBHsh,  Cent  Dig.  »  17,  18:  Dec.  Dig. 
I  9;*  Game,  Cent  Dig.  |  3 ;  Dec.  Dig.  |  4.*] 

2.  Pish  (S  1*)— Gamk  (|  1*)— Eeoulation. 

Fish  and  game,  fere  natune,  belong  to  the 
whole  people  of  the  state  collectively. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  1 1 ;  Dec.  Dig.  {  1  ;•  Game,  Dec.  Dig.  {  1.*] 

3.  Fish  (|  6*)— Gaiie  (g  3*)— Bioht  to  Takb— 
OwNBBSHiF  or  Soil. 

An  individual's  rights  to  take  fish  and  game 
on  his  own  premises  is  not  an  onqnalified  and 
absolute  one,  but  is  bounded  by  the  limitation 
that  it  must  always  yield  to  the  state's  owner- 
ship and  title  held  for  regulation  and  preserva- 
tion for  the  public  use. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  IS  11-15;  Dec.  Dig.  {5;*  Game,  Cent 
Dig.  f  1;  Dec  Dig.  |  a»l 

4.  Constitutional    Law     ({    206*>— Game— 
Beoulation. 

When  necessary  for  propagation  and  pres- 
ervation of  fish  and  game  for  public  use,  the 
Le^slatnre  may  regulate  the  right  of  each  in- 
dividual to  take  and  use  the  same,  bat  the  regu- 
lation or  restraint  prescribed  must  bear,  equally 
on  all  members  of  the  community  alike. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.Dig.  g(  591-624;  DecDig.  |205.*1 

5.  Conbtittimonal  Law  (J  205*)— Fish  ({  8*) 

— QaKB     (i     8^*)— RBO'tftATION- PBEaSBVA- 

XION— Sfbouio  Tkbbitobt. 

Where  necessity  for  preservation  of  wild 
game  and  fish  exists  in  certain  territories  of  the 
state,  such  districts  must  be  segregated  for  the 
purpose  of  regulating  the  right,  and  the  privi- 
lege of  taking  and  using  fish  and  game  within 
such  districts  must  be  extended  to  all  people  of 
the  state  outside  the  districts  on  tiie  same  terms 
prescribed  for  those  who  are  residents  of  the 
territory  embraced  in  the  legislation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  gf  591-624 :  Dec.  Dig.  J  205  ;♦ 
Fish,  Cent  Dig.  {  16;  Dec  Dig.  |  8;*  Game, 
Cent  Dig.  S  2;  Dec  Dig.  {  3^1*] 

Appeal  from  drcoit  Court,  Grant  County ; 
W.  H.  Evans,  Judge. 

George  Lewis  was  convicted  of  violating 
Acts  General  Assembly  1913,  p.  1118,  pro- 
hibiting nonresldentB  from  hunting  and  fish- 
ing In  certain  counties  without  a  license,  and 
he  appeals.    Beversed  and  dismissed. 

Baldy  Vinson,  of  litUe  Bock,  for  appel- 
lant Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Gen.,  tor  the  State. 

WOOD,  3.  [1]  This  appeal  Involves  the 
validity  of  Act  280  of  the  General  Assembly 
of  1913,  approved  March  29,  1913,  prohibit- 
ing nonresidents  from  hunting  and  fishing  in 
Grant,  Hot  Spring,  and  Lonoke  counties 
without  a  license,  prescribing  a  penalty  for 
the  violation  of  the  act  in  a  sum  not  less 
than  $10  nor  more  than  fSO.  The  act 
does  not  require  citizens  of  those  counties  to 
obtain  license  before  hunting  and  fishing  In 
the  counties  named,  or  In  other  portions  of 
the  state.     Our  Constitution  provides  that 
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'  the  Genenl  Asaembly  ahall  not  grant  to  any 
citizen  or  daas  of  dtizena  privileges  or  im- 
munities wblch  upon  the  same  terms  shall 
not  equally  I)elong  to  all  citizens."  Const 
Ark.  art  2,  {  18.  The  act  in  questlou  confers 
upon  the  citizens  of  the  counties  named  privi- 
leges and  immnnities  not  granted  to  other 
citizens  upon  the  same  terms.  No  reason  is 
{^en  in  the  act  why  citizens  of  the  above 
counties  should  be  classified  into  a  favored 
territory,  having  privileges  not  enjoyed  by 
other  <dtizens  upon  the  same  terms.  The 
classlflcatlon  is  based  upon  residence  only, 
and  without  further  being  shown  on  the 
face  of  the  act  it  must  be  held  as  arbitrary 
and  unjostly  discriminative  as  to  citizens  of 
the  ;3tate  outside  of  the  territory  mentioned. 

In  SUte  V.  Malloiy,  73  Ark.  236,  83  8.  W. 
855,  67  li.  R.  A  773,  3  Ann.  Gas.  852,  the 
court  had  under  review  the  act  approved 
April  24,  1903,  making  It  unlawful  for  any 
person  who  is  a  nonresident  of  the  state  of 
Arkansas  to  bunt  or  fish  in  the  state  at  any 
season  of  the  year.  We  held  imder  that  act 
that  nonresidents  of  the  state  who  owned 
land  within  the  state  could  hunt  and  fish  on 
their  own  lands  during  the  open  season.  But 
the  act,  of  course,  as  to  nonresidents  of  the 
state  who  are  not  owners  of  land  within  the 
stale,  is  still  in  force,  and  they  are  pro- 
hlUted  from  hunting  and  fishing  at  any  sea- 
son of  the  year.  That  act  involves  a  dis- 
crimination in  favor  of  residents  of  the  state 
as  against  nonresidents  who  are  not  owners 
of  land  in  the  stata  Such  discrimination  is 
a  valid  exercise  of  governmental  power  which 
the  sovereign  state  has  over  the  fish  and 
game,  fene  nature,  within  its  borders  to  pro- 
tect and  preserve  same  for  the  benefit  of  its 
inhabitants.  McCready.v.  Virginia,  94  U.  8. 
391,  24  It.  Ed.  248.  See,  also,  Geer  v.  Stete 
of  Ckinnecticut,  161  T7.  S.  619,  16  Sup.  Ot 
000,  40  Ia  Ed.  793.  But  the  statute  now  un- 
der consideration  involves  a  discrimination 
In  favor  of  the  residents  of  certain  territory 
in  the  state  against  the  people  of,  the  state 
residing  outside  of  such  territory. 

[2]  The  fish  and  game  ot  the  state,  tesm 
nature,  belong  to  the  whole  people  of  the 
state  collectively. 

[3]  ODtae  right  which  the  individual  has  to 
take  fish  and  game  on  his  own  premises  by 
virtue  of  his  ownership  in  the  soil  on  which 
they  may  be  found,  as  was  said  in  State  ▼. 
llallory,  73  Ark.  248,  83  S.  W.  959,  67  h. 
R.  A.  773,  3  Ann.  Cas.  852,  "is  not,  however, 
an  nnqnallfied  and  absolute  right,  but  ia 
bounded  by  this  limitation,  that  it  must  al- 
ways yield  to  the  state's  ownership  and  title, 
held  for  the  purposes  of  regulation  and  pres- 
ervation for  the  public  use."  See,  also.  Or- 
gan V.  State,  66  Ark.  267,  19  S.  W.  840. 

[4]  When  it  becomes  necessary  for  the 
propagation  and  preservation  of  wild  game 
and  fish  for  the  use  of  the  public,  the  people 
acting  tn  their  sovereign  capacity,  through 
their  lawmaking  power,  may  pass  laws  to 
regulate  the  right  of  each  individual  which 


he  enjoys  in  common  with  every  other  mem- 
ber of  the  community  to  the  use  of  same. 
But  when  the  sovereign  undertakes  to  regu- 
late or  restrain  tlie  individual  in  its  right  as 
a  member  of  the  community  to  enjoy  the 
right  to  take  and  nse  this  common  property 
of  all,  it  must  do  so  upon  the  same  terms 
to  all  members  of  the  community  alike.  The 
common  right,  which  one  individual  of  the 
whole  community  is  entitled  to  enjoy  as 
much  as  another,  cannot  be  made  by  law  the 
exclusive  privilege  of  the  people  of  a  certain 
dass  or  section  upon  terms  and  conditions 
that  do  not  apply  to  the  whole  people  alike. 
This  right  which  one  Individual  has  in  com- 
mon with  every  other  individual  in  the 
commonlty  to  take  and  use  fish  and  game, 
tens  naturae,  is  one  that  has  existed  from 
the  remotest  times,  and,  although  at  one 
time  in  England  after  the  Norman  Conquest 
the  right  to  take  fish  and  game  was  claimed 
as  a  royal  prerogative  to  the  exclusion  of  the 
people,  it  was  restored  to  them  by  the  Bar- 
ons at  Runnymede  in  1216,  and  was  declared 
in  the  great  charter  which  they  wrested  from 
King  John.  "The  rights,"  says  Green,  "which 
the  barons  claimed  for  themselves  they  claim- 
ed for  the  nation  at  large."  Green's  EUstory 
of  the  English  People^  voL  4^  pp.  262-264. 
(See  footnote.)! 

These  rights  were  confirmed  and  establish- 
ed ever  thereafter  in  England  by  acts  of  Par- 
liament, and  they  have  come  down  to  us 
from  the  laws  of  England  and  may  be  re- 
garded as  a  common  heritage  of  the  English- 
speaking  people.  See  Parker  v.  People,  111 
IlL  581,  53  Am.  Rep.  643.  Also,  Geer  v.  ConiL, 
161  D.  S.  519,  16  Sup.  Ot  600,  40  L.  Ed.  793; 
Martin  v.  Waddell,  16  Pet  412,  10  L.  Ed. 
997.  The  only  Justification  for  a  law  regulat- 
ing and  restricting  the  common  right  of  in- 
dividuals to  take  wild  game  and  fish  is  the 
necessity  for  protecting  same  from  extinction, 
and  thus  to  preserve  and  perpetuate  to  the 
Individual  members  of  the  community  the 
inalienable  rights  which  they  have  had  from 
time  immemorial.  While  the  state,  holding 
the  title  to  game  and  fish,  so  to  speak,  in 
trust  for  every  individual  member  of  the 
community,  may  pass  laws  to  regulate  the 
rights  of  each  individual  in  the  manner  ot 
taking  and  using  the  common  property,  yet, 
as  we  have  already  stated,  this  must  be  done, 
under  the  Constitution,  upon  the  same  terms 


I'ln  words  which  almost  dose  the  charter, 
the  community  of  the  whole  land  is  recognized 
as  the  ereat  body  from  which  the  restraining 
power  of  the  baronage  takes  it9  validity.  There 
la  no  distinction  of  blood  or  class,  Norman  or 
not  Norman,  of  Noble  or  not  Noble.  All  are 
recognized  as  Elnglishmen,  the  rights  of  all  are 
owned  as  English  rights.  Bishops  and  Nobles 
secured  at  Runnymede  the  rights  not  of  Baron 
and  chuichman  only,  but  those  of  freeholder 
and  merchant,  of  townsmen  and  villain.  The 
provisions  against  wrong  and  extortion  which 
the  Baron  drew  op  as  against  the  King  for 
themselves,  they  drew  up  as  against  themselves 
for  their  tenants."  Gfreen's  Histoiy  of  tlia 
English  People,  voL  1,  page  262. 
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to  all  the  people.  No  special  prlvlleKes  or  Im- 
munities can  be  conferred. 

[C]  Where  the  necessity  for  the  preserra- 
tion  of  the  wild  game  and  fish  exists  in  cer- 
tain territories  of  the  state,  that  territory 
may  be  segregated  for  the  purpose  of  regni- 
latlng  the  right  to  taking  game  and  fish 
therein;  but  the  privilege  of  taking  and  us- 
ing same  must  be  extended  to  the  people  of 
the  state  outside  of  the  territory  upon  the 
same  terms  that  are  given  to  those  who  are 
residents  of  the  territory  embraced  in  the  leg- 
islation. Hayes  v.  Territory,  2  Wash.  T.  286, 
6  Pae  927.  In  the  cases  of  State  v.  Hlgglns, 
61  S.  C.  51,  28  S.  E.  15,  38  L.  R.  A.  561,  and 
Harper  v.  Galloway,  68  Fla.  255,  51  South. 
226,  2C  li.  R.  A.  (N.  S.)  794,  19  Ann.  Cas.  235, 
the  question  here  involved  was  considered 
and  determined  in  accord  with  the  doctrine 
we  have  announced. 

It  follows  that  the  law  under  consideration 
is  invalid.  The  confession  of  error  of  the  At- 
torney General  is  well  taken. 

The  judgment  is  therefore  reversed  and 
the  cause  is  dismissed. 


ST.  LOUIS,  I.  M.  &  S.  B.  CO.  t.  BODDT. 

(Supreme  Court  of  Arkansas.     Not.  10,  1918.) 

1.  RAHAOAns  ({  327*)— Cbossinq  Accidknts 

— CONTBIBXTTOBT  NBOUOENCB. 

A  traveler  on  a  highway  which  crossed 
three  tracks  of  a  railroad  which  were  four  feet 
eight  inches  wide  from  rail  to  rail,  and  the  space 
between  which  was  seven  feet  from  rail  to  rail 
was  struck  by  a  passenger  train  approaching 
from  the  south  on  the  third  track.  liis  view 
towards  the  south  was  obstructed  by  standing 
box  cars  on  the  first  track,  and  a  freight  train 
beaded  south  was  standing  on  the  middle  track 
just  north  of  the  crossing  with  steam  escaping 
from  its  eniirine,  but  towards  the  south  the 
tracks  were  straight  for  a  considerable  distance, 
and  only  a  total  failure  to  look  to  the  south  at 
any  time  could  explain  his  failure  to  see  the 
approaching  passenger  train.  Held,  that  he  was 
guilty  of  contributory  negligence  as  a  matter  of 
law,  since,  even  conceding  that  be  had  a  right 
to  pay  greater  attention  to  the  freight  train, 
that  did  not  excuse  the  total  failure  to  look  in 
the  opposite  direction  before  starting  across  the 
track. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  H  1043-1056;   Dec.  Dig.  i  327.*] 

2.  Railboads  (I  330*)— Cbobsino  Accidents— 

CONTBIBXJTOBT  NEOUOENCE. 

Where  the  circumstances  are  such  as  to  ex- 
cuse a  traveler  at  a  railroad  crossing  from  the 
absolute  duty  to  look  and  listen,  the  failure  of 
an  approaching  train  to  give  signals  and  warn- 
ing of  its  approach  may  be  considered  by  the 
jury  as  l>earing  upon  his  contributory  negli- 
gence, but  where  there  is  nothing  to  excuse  such 
duty,  the  failure  to  give  such  signals  cannot  be 
so  considered. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1071-1074;   Dec.  Dig.  i  330.*] 

3.  Railboads  (I  361*)— CB088INQ  Accidents— 
Actions- iNBTBOCTioNS. 

In  am  action  for  the  death  of  a  person 
struck  by  a  train  at  a  crossing,  where  there  were 
no  circumstances  justifying  decedent's  total  fail- 
ure to  look  before  starting  to  cross  the  track, 
an  instruction   that  it  was  the   railroad  com- 


Sany's  duty  to  ring  the  bell  or  sound  the  whistle 
0  rods  from  the  crossing  and  to  keep  it  ringing 
or  sounding  until  the  crossing  was  passed,  and 
that,  in  the  absence  of  some  warning  or  evi- 
dence to  the  contrary,  deceased  bad  a  right  to 
assume  that  it  would  ring  the  bell  or  sound  the 
whistle,  and  that,  if  the  train  struck  and  killed 
deceased  while  he  was  exercising  ordinary  care, 
to  find  for  plaintiff  was  erroneous,  as  the  jury 
might  have  understood  that  they  could  conuder 
the  failure  to  ring  the  bell  or  blow  the  whistle 
in  determining  whether  deceased  was  guilty  of 
contributory  negligence. 

[Ed.   Note. — For   other  cases,   see  Railroads, 
Cent  Dig.  jt{  1193-1211, 1213-1215;  Dec.  Dig.  $ 

4.  Railboadb  (I  338*)— Cbossiito  Accidents 
—Actions— iNSTBucTioNs. 

In  an  action  for  die  death  of  a  person 
struck  by  a  train  at  a  crossing  prior  to  the  tak- 
ing effect  of  Acta  1911,  p.  275,  requiring  all  per- 
sons running  trains  to  keep  a  constant  lookout 
for  persons  on  the  track,  and  providing  that  not- 
withstanding the  contributory  negligence  of  the 
person  injured,  where  if  such  lookout  had  been 
kept  the  employes  in  charge  of  the  train  could 
have  discovered  his  peril  In  time  to  have  pre- 
vented the  injury  by  exercising  reasonable  care, 
the  company  shall  be  liable,  it  was  error  to 
charge  that,  notwithstanding  deceased's  contrib- 
utory negligence,  if  defendant's  employes  dis- 
covered ms  peril,  or  could  have  discovered  it 
by  keeping  a  lookout,  it  was  their  duty  to  sound 
the  whisue  or  ring  the  bell  or  lessen  the  speed 
of  the  train,  and  make  use  of  all  reasonable 
means  within  their  power  consistent  with  the 
safe  operation  of  the  train  to  avoid  striking  de- 
ceased, and  if  they  failed  to  exercise  any  of 
these  precautions  after  they  discovered  his  peril 
or  coiud  have  discovered  it  by  a  proper  lookout 
to  find  for  plaintiff,  since  prior  to  that  act  con- 
tributory negligence  was  a  defense  against  the 
negligent  failure  to  keep  a  lookout  where  the 
peril  was  not  discovered  m  time  to  avoid  the  in- 
jury. 

[Ed.   Note.— For   other  cases,   see  Railroads, 
Cent  Dig.  IS  1096-1099 ;   Dec  Dig.  {  338.*] 

5.  Railboads  ({  351*)— Cbobsino  Accidents 
-Actions — Instbuctions. 

In  an  action  for'  the  death  of  a  person 
struck  by  a  north-bound  passenger  train  at  a 
crossing  where  it  appeared  that  a  freight  train 
headed  south  was  standing  just  north  of  the 
crossing  or,  as  shown  by  some  of  the  evidence, 
partly  on  the  crossing,  with  steam  escaping  from 
its  engine  indicating  that  it  was  about  to  move, 
an  instruction  that  it  was  unlawful  for  a  freight 
train  to  remain  standing  across  any  public  high- 
way or  street  for  more  than  ten  minutes  without 
leaving  a  space  of  60  feet  across  such  highway 
or  street  that  this  fixed  the  standard  of  care 
by  which  defendant's  conduct  must  be  tested, 
and  that  a  failure  in  this  respect  was  negligence 
rendering  the  company  liable  for  any  injury  re- 
sulting as  the  direct  consequence  therefrom  was 
erroneous,  as  the  jury  might  have  understood 
therefrom  that  the  company  was  negligent  if  the 
crossing  was  obstructed  for  more  than  ten  min- 
utes, whereas  the  obstruction  of  the  crossing 
was  not  the  proximate  cause  of  the  injury. 
'  [EM.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  1103-1211,  1213-1215;  Dec  Dig. 
{  351.*] 

6.  Statotes  (i  263*)— Time  of  Takino  Ef- 
fect. 

Acts  1911,  p.  276,  making  railroad  com- 
panies liable  for  injuries  to  persons  struck  by 
trains  notwithstanding  contributory  negligence 
where,  rf  a  constant  lookout  had  been  kept  his 
peril  would  have  been  discovered  in  time  to 
have  prevented  the  injury  by  the  exercise  of  rea- 
sonable care,  though  approved  May  26,  1911. 
as  it  contained  no  emergency  clause,  did  not 
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take  effect  until  90  days  after  the  adjonrnment 
of  the  Legislature  on  June  2,  1911,  and  hence 
did  not  apply  in  a  suit  for  the  death  of  a  person 
struck  by  a  train  and  killed  on  May  29,  1911. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  S  335 ;    Dec.  Dig.  §  253.*] 

7.  lUlUtOADS   (i    350*)— Cbossing   ACXaDKNTS 
— ^AcnoNS — Questions  job  Jubt. 

In  an  action  for  the  death  of  a  person 
etmck  by  a  train,  evidence  held  to  make  a  ques- 
tion for  the  jury  as  to  whether  the  eneineer,  who 
admitted  that  he  saw  deceased,  but  who  testified 
that  he  thought  he  would  cross  safely  ahead  of 
the  train,  should  have  slackened  the  speed  of  the 
train  or  given  warning  of  its  approach  by  prop- 
er signals. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  U5a-H02;  Dec.  Dig.  S  350.*] 

Appeal  from  Circuit  Court,  Hot  Spring 
County;    W.  H.  Evans,  Jndge. 

Action  by  Mrs.  A.  P.  Roddy  against  tbe 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Appellee  Instituted  this  suit  as  admlnlstra- 
trii  of  W.  R,  Roddy,  her  deceased  husband, 
and  In  her  complaint  she  alleged  that  her 
intestate  was  killed  on  the  29th  day  of  May, 
1911,  by  the  negligent  operation  of  one  of 
appeUant's  trains  at  Portland  In  this  state. 
The  negligence  wals  alleged  to  have  consisted 
In  falling  to  keep  a  lookout  and  a  fUlure  to 
give  signals  at  a  public  street  cros^ng.  The 
answer  denied  that  appellant  had  been  guUty 
of  any  negligence  in  tbe  operation  of  Its 
train  by  failure  to  keep  a  lookout,  but  says 
the  injury  could  not  have  been  avoided  by 
any  kind  of  lookout  that  might  have  been 
kept,  and  denies  that  there  was  any  failure 
to  give  proiier  statutory  signals  for  tbe  cross- 
ing at  which  tbe  deceased  was  killed.  It 
was  further  alleged  that  deceased's  death 
was  due  to  bis  contributory  negligence  In  at- 
tempting to  cross  in  front  of  a  rapidly  ap- 
proaching train,  and  that  by  tbe  exercise  of 
ordinary  care  he  could  have  seen  the  train 
and  bave  avoided  bis  injury  and  death,  and 
that  be  could  bave  crossed  said  track  after 
be  went  upon  it  bad  be  hurried  across,  and 
that  be  placed  himself  in  a  position  where 
defendant's  trainmen  could  not  discover  bis, 
peril  by  keeping  a  lookout  in  time  to  avoid 
striking  him. 

Tbe  evidence  discloses  that  tbe  railroad 
runs  north  and  south  through  the  town  of 
Portland,  a  town  of  a  thousand  or  more  peo- 
ple, and  that  tbe  crossing  where  the  injury 
occurred  is  in  the  southern  part  of  tbe  town 
and  one  mucb  used,  and  runs  east  and  west 
over  tliree  tracks  which  are  only  four  feet 
eight  inches  from  rail  to  rail,  and  seven  feet 
from  rail  to  rail  across  tbe  space  between 
the  tracks.  Just  to  tbe  left  of  tbe  crossing 
is  a  cotton  seed  bouse,  and  in  front  of  it,  on 
tbe  bouse  or  first  track,  were  several  box 
cars  close  up  to  tbe  crossing.  On  tbe  middle 
or  the  passing  track  was  a  freight  train 
headed  south  at  the  time  of  tbe  Injury,  and, 
although  there  is  some  conflict  as  to  Its  ex- 


act location  witb  reference  to  tbe  crossing, 
there  was  evidence  to  support  a  finding  that 
it  was  standing  out  over  tbe  crossing  to  a 
considerable  extent  Tbe  evidence  would  al- 
so sustain  a  finding  that  tbe  freight  engine 
was  popping  off  steam,  but  we  think  the  evi- 
dence does  not  show  that  there  was  such  es- 
cape of  steam  as  would  have  enveloped  tbe 
deceased  and  prevented  bim  from  seeing  and 
from  being  seen.  In  fact  a  number  of  wit- 
nesses saw  the  deceased  from  various  angles, 
and  tbe  vision  of  none  was  interfered  with 
by  tbe  escaping  steam.  But  tbe  train  which 
struck  tbe  deceased  was  approaching  from 
tbe  soutb,  and  there  is  nothing  In  the  evi- 
dence to  show  that  escaping  steam  from  the 
freight  engine  headed  soutb  would  bave  in- 
terfered witb  the  view  of  a  train  approach- 
ing from  the  soutli.  Deceased  came  upon  the 
track  from  tbe  east,  and  his  view  to  tbe 
soutb  was  obstructed  by  the  standing  box 
cars  until  be  bad  crossed  over  the  first  or 
bouse  track,  after  which  there  was  nothing 
to  prevent  him  from  seeing  the  passenger 
train  approaching  from  tbe  soutb  on  tbe 
tbird  or  main  Une  track,  for  tbe  tracks  in 
that  direction  were  straight  for  three  or 
four  miles.  In  the  absence  of  any  signals 
on  tbe  part  of  the  approaching  train,  tbe 
jury  might  well  bave  found  that  deceased 
did  not  bear  that  train  because  of  tbe  noise 
made  by  tbe  escape  of  steam  on  tbe  freight 
engine,  but  only  a  failure  to  look  at  any  time 
to  tbe  soutb  could  explabi  deceased's  failure 
to  see  tbe  train  which  killed  blm.  The  evi- 
dence Is  conflicting  as  to  whether  the  pas- 
senger engine  gave  proper  signals  for  tbe 
crossing. 

A  number  of  instructions  were  given  at  tbe 
request  of  both  appellant  and  appellee  and 
sucb  of  them  v^l  be  set  out  in  the  opinion 
as  it  is  necessary  to  discuss. 

B.  B.  Klnswortby  and  T.  D.  Crawford, 
both  of  LitUe  Rock,  and  H.  S.  PoweU,  of 
Camden,  for  appellant  George  &  Butler,  of 
Hamburg,  and  Mebaffy,  Beid  &  MehaSy,  of 
Little  Rock,  for  appdlee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1,2]  Tbe  court  gave  tbe  jury  a 
number  of  instructions  on  tbe  question  of 
contributory  negligence,  but  we  think  under 
tbe  facts  here  stated  tbe  Jury  should  bave 
been  told,  as  a  matter  of  law,  that  deceased 
was  guilty  of  contributory  negligence.  Cir- 
cumstances might  be  sucb  that  a  traveler  at 
a  crossing  would  be  under  no  absolute  duty 
to  look  and  listen,  and  a  number  of  cases  dis- 
cuss tbe  exceptions  to  the  rule  requiring  one 
to  look  and  listen,  and,  where  tbe  traveler 
comes  within  any  exception  excusing  blm 
from  tbe  performance  of  this  absolute  duty, 
tbe  Jury  may  consider  tbe  failure  of  tbe  rail- 
way company's  employ^  to  give  signals  and 
warning  of  tbe  train's  approach  to  tbe  cross- 
ing as  bearing  upon  the  contributory  negll- 
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genoe  of  the  traveler  In  falling  to  look  and 
listen.  Bnt  If  there  1b  nothing  In  the  travel- 
er'a  approach  of  the  crossing  which  would 
excuse  him  from  the  absolute  duty  of  look- 
ing and  listening,  then  the  failure  to  give 
signals  cannot  be  considered  upon  the  ques- 
tion of  contributory  negligence.  Chltwood  t. 
St  Ll,  I.  M.  &  S.  R.  Ck>.,  104  Ark.  38,  148  S. 
W.  278;  Ark.  &  La.  Ry.  Co.  t.  Graves,  96 
Ark.  643.  132  S.  W.  992;  K.  C.  Sou.  R.  Co.  v. 
Drew,  103  Ark.  874,  147  S.  W.  50;  St  li.,  I. 
'  M.  &  S.  R  Co.  T.  Prince,  101  Ark.  316,  142 
S.  W.  499. 

The  thirteenth  Instruction  given  at  the  re- 
quest of  the  appellee  was  as  follows:  "Tou 
are  Instructed  that  while  It  Is  the  duty  of  a 
person  about  to  cross  a  railway  track  to  look 
and  listen  for  trains  from  each  direction 
where  it  may  be  reasonably  done  under  the 
circumstances,  yet  U  It  appears  to  him  be- 
fore crossing,  as  a  reasonably  prudent  person 
under  the  surrounding  circumstances,  that 
greater  danger  is  to  be  apprehended  from 
one  end  of  the  track  than  the  other,  he  may 
give  more  attention  to  that  end  of  the  track 
from  which  he,  as  a  reasonably  prudent  per- 
son, under  all  circumstances,  apprehends  the 
greater  danger."  Even  though  it  be  conceded 
that  this  was  a  proper  instruction  under  the 
facts  of  this  case,  and  that  deceased  had  the 
right  to  pay  the  greater  attention  to  the 
frdght  engine  near  him  whose  popping  ofC  of 
steam  might  indicate  that  it  was  about  to 
be  put  in  motion,  still  that  right  would  not 
excuse  the  total  failure  to  look  in  the  oppo- 
site direction  before  starting  across  the 
track.  St  L.,  I.  H.  &  S.  R.  Co.  v.  Chamber- 
lain. 105  Ark.  180,  150  S.  W.  156. 

[S]  The  court  gave  the  following  among 
other  instructions:  Mo.  2.  "You  are  in- 
structed that  it  was  the  duty  of  the  defend- 
ant to  ring  the  bell  or  sound  a  whistle  at  a 
distance  of  at  least  80  rods  from  the  place 
where  the  public  crossing  crossed  the  raiil- 
road,  and  to  keep  said  bell  ringing  or  whistle 
sounding  until  the  crossing  is  passed;  and 
yon  are  further  Instructed  that  in  the  ab- 
sence of  some  warning  or  evidence  to  the 
contrary,  the  deceased  had  a  right  to  as- 
sume that  the  defendant  would  cause  the 
bell  to  ring  or  the  whistle  to  sound  giving 
warning  of  the  approach  of  its  train,  and  if 
yon  find  from  the  evidence  In  this  case  that 
the  train  which  struck  and  kUled  the  deceas- 
ed while  he  himself  was  in  the  exercise  of 
ordinary  care^  your  verdict  must  be  for 
plaintiff." 

[4]  No,  16.  "Ton  are  further  instructed 
that  notwithstanding  contributory  negli- 
gence, if  you  find  such  to  have  existed  upon 
the  part  of  deceased  in  going  upon  the  rail- 
road track  of  the  defendant  at  the  place  and 
time  he  did,  yet  if  you  further  find  that 
the  employes  of  defendant's  train  discovered 
his  peril,  or  could  have  discovered  his  peril 
by  keeping  the  lookout  elsewhere  defined  in 
tnese  Instructions,  it  became  the  duty  to 
bound  the  whistle  or  ring  the  bell,  or  lessen 


the  speed  of  the  train,  and  make  use  of  all 
reasonable  means  within  their  power  consist- 
ent with  safe  operation  of  the  train  to  avoid 
striking  the  deceased;  and,  if  they  failed  to 
exercise  any  of  these  precautions  after  hav- 
ing discovered  his  peril,  or  could  have  dis- 
covered such  peril  by  keeping  a  proper  look- 
out in  time  to  have  prevented  the  Injury,  and 
that  his  injury  was  caused  by  such  failure, 
yon  will  find  for  the  plaintiff." 

[S]  No.  17.  "You  are  Instructed  that  it  is 
unlawful  for  any  raUroad  company  owning  or 
operating  freight  trains  to  suffer  or  permit 
the  same  to  remain  standing  across  any  pub- 
lic highway,  street  alley,  or  farm  crossing, 
or  when  it  becomes  necessary  to  stop  such 
trains  across  any  public  highway,  street,  al- 
ley, or  farm  crossing  for  more  than  ten  min- 
utes, and  fails  to  leave  a  space  of  60  feet 
across  such  public  highway,  street,  alley,  or 
farm  crossing.  You  are  instructed  that  the 
above  requirement  fixes  the  standard  of  care 
by  which  the  conduct  of  the  railroad  com- 
pany must  be  tested,  and  a  failure  in  this  re- 
spect is  negligence  which  renders  the  com- 
pany liable  for  any  injury  which  results  as  a 
direct  consequence  therefrom." 

We  think  the  court  erred  in  the  giving  of 
each  of  these  instructions.  The  second  is 
erroneous  because  the  jury  might  have  under- 
stood from  it  that  in  determining  whether 
deceased  was  guilty  of  contributory  negli- 
gence in  failing  to  look  and  listen  they  had 
the  right  to  consider  the  failure  to  ring  the 
bell  or  blow  the  whistle,  while,  as  we  have 
stated,  under  the  evidence  in  this  case  the 
duty  to  look  was  an  absolute  one,  and  was 
not  excused  by  the  appellant's  failure  to  give 
signals. 

[I]  The  fifteenth  Instruction  was  not  the 
law  prior  to  the  passage  of  Act  No.  284,  page 
275  of  the  acts  of  1911.  This  act  is  the 
amended  lookout  statute,  and  was  approved 
on  May  26, 1911,  which  was  three  days  before 
Mr.  Roddy  was  killed.  Bnt  the  regular  ses- 
sion of  1911  ended  on  June  2,  1911,  and,  as 
the  statute  contained  no  emergency  clause, 
it  did  not  go  into  effect  until  90  days  after 
June  2,  1911.  Ark.  Tax  Commission  v. 
Moore,  103  Ark.  48,  145  S.  W.  199.  Prior  to 
this  act  contributory  negligence  was  a  de- 
fense against  the  negligent  failure  to  keep  a 
lookout  where  the  peril  had  not  been  dis- 
covered in  time  to  have  avoided  the  Injury 
by  the  exercise  of  due  care  thereafter.  John- 
son V.  Stewart  62  Ark.  164,  34  S.  W.  889; 
St  L.,  I.  M.  &  S.  R.  Co.  V.  Leathers,  62  Ark. 
238,  35  S.  W.  216. 

The  seventeenth  instruction  should  not 
have  been  given  because  the  jury  may  have 
taken  it  as  a  direction  to  find  appellant 
guilty  of  negligence  If  they  found  the  cross- 
ing had  been  obstructed  for  more  than  ten 
minutes.  The  obstruction  of  the  crossing 
was  not  the  proximate  cause  of  the  injury. 

[7]  Notwithstanding  the  fact  that  this 
cause  must  be  reversed  and  that  the  jury 
should  have  been  told  under  this  evidence 
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tbat  deceased  was  guilty  ot  contributory  neg- 
ligence, It  does  not  follow  tbat  the  cause 
nrast  be  dismissed.  Xbe  engineer  on  the  pas- 
senger train  admits  that  he  saw  the  de- 
ceased for  a  distance  of  300  to  320  feet,  and 
that  he  had  shut  off  steam  and  was  rolling 
along  at  a  rate  not  to  exceed  20  miles  an 
boor,  and  that  he  was  getting  ready  to  stop 
at  the  depot  which  Is  738  feet  north  of  the 
crossing  where  Mr.  Boddy  was  killed.  The 
en^neer  saw  Mr.  Roddy  distinctly  and  ob- 
serred  and  described  his  apparel,  and  he 
further  testified:  "He  was  going  along  at- 
tending to  his  business.  I  saw  him.  I  made 
no  effort  to  alarm  him,  because  the  man  had 
measured  the  distance  and  I  presumed  would 
cross  all  right  I  could  have  gotten  across 
all  right,  the  distance  I  was  from  him  about 
the  time  I  first  saw  him."  One  witness  tes- 
tified that,  as  Mr.  Roddy  came  around  the 
cars  on  the  house  track  and  around  the 
freight  engine  on  the  passing  track  to  the 
main  line  track,  he  described  a  part  of  a 
letter  "S"  and  aU  the  wituesses  who  saw  him 
Just  before  he  was  struck  say  that  his  head 
was  turned  to  the  right  as  If  he  was  devoting 
his  attention  to  the  freight  engine,  and  the 
engineer  on  the  freight  train  testified  that  he 
hallooed  at  Mr.  Roddy  and  as  he  did  so  Mr. 
Roddy  Jumped  but  was  struck  by  the  passen- 
ger ensdne. 

We  think  It  a  question  of  fttct  for  submis- 
sion to  a  Jury  whether  the  passenger  en- 
gineer was  guilty  of  negligence  after  dis- 
covering Roddy's  peril  In  taking  chances  on 
bis  getting  to  a  place  of  safety,  and  whether 
the  engineer  should  not  have  attempted 
either  to  slacken  his  train  or  to  give  warn- 
ing of  its  approach  by  proper  signals.  Gar- 
rison V.  St  Ll,  I.  M.  ft  S.  R.  Co.,  92  Ark.  44S, 
123  &  W.  667;  Majors  v.  St  L..  I.  M.  ft  8.  R: 
Co..  95  Ark.  94,  128  S.  W.  671. 

For  the  errors  Indicated  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


STATE  T.  WILLIAMS. 

(Supreme  Court  of  Arkansas.     Oct  13,  1913.) 

1.  Shebifn  abd  Constables  <$  153*)— Pbos- 
ccution  fob  nonfkabarce  —  qoebtion  fob 

JTJBT— NOTICB. 

Under  Kirby's  Dig.  |  1742  (Rev.  St  1837, 
c  44,  div.  6,  art.  3,  t  9),  proTiding  that  when 
any  sheriff  has  Imowledge  that  any  peraon  is 
guilty  of  certain  yiolations  of  the  gaming  law, 
it  shall  be  his  duty  to  give  notice  thereof  to  any 
judge  or  Justice  of  the  peace  for  the  county,  who 
shall  issne  his  warrant  and  cause  the  offender  to 
be  brought  I>efore  him  for  examination,  it  is  a 
question  in  each  case  for  the  jury,  in  a  prosecu- 
tion of  the  sheriff  for  nonfeasance,  to  determine 
whether  the  sheriff  had  such  Imowledge,  and  in 
doing  so  to  decide  whether,  in  the  exercise  of  an 
honest  and  intelligent  Judgment,  he  had  probable 
cause  for  giving  audi  notice. 

[E3d.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {{  343,  344;  Dec.  Dig. 
S153.*] 


2.  Shsbiffs  and  C0N8TABI.EB  (I  163*)— NoN- 
FEAaANCE— Statute— Notice— JnoioiAL  Of- 
fices. 

Although  such  statute  does  not  prescribe 
how  such  notice  is  to  be  given,  a  proper  practice 
requires  that  it  be  in  writing. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {|  343,  344;  Dec.  Dig.  ( 
163.*] 

3.  Irdictmbnt  awd  Infobmation  (I  35*)— Atr- 

THOBITY   to    FlIX— PbOSECUTINO    OfFICEES— 

"Infobmation." 

Prosecuting  officers  have  the  right  to  file  a 
criminal  "information"  which  is  an  accusation 
in  the  nature  of  an  Indictment,  differing  only 
in  b^ng  presented  by  a  competent  public  official 
on  his  oath  of  office  Instead  of  by  a  grand  jury 
on  their  oatlis. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  144 ;   Dec  Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4.  pp.  3685-3589.] 

4.  Seabobxs  and  Seizcbes  (|  2*)— Constitu- 

TIONAL  AND  STATUTOBY  PBOVISIONS. 

Kirby's  Dig.  <  1742  (Rev.  St  1837,  c.  44, 
div.  6,  art  3,  |  9j,  enacted  in  1838,  providing 
that  when  a  sheriff  has  knowledge  of  certain  vio- 
lations of  the  gaming  law  he  shall  give  notice 
thereof  to  any  judge  or  justice  of  the  peace  for 
the  county  who  shall  issue  his  warrant  and  ex- 
amine into  the  matter,  does  not  violate  Const. 
1874,  art.  2,  |  15,  declaring  that  no  search  war- 
rant shall  issue  except  on  probable  cause  sup- 
ported b^  oath  or  affirmation,  since  notice  or 
information  is  given  under  the  sheriff's  official 
oath. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  {  2 ;   Dec.  Dig.  |  2.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty ;  Antonio  B.  B.  Grace,  Judge  on  BiXChange. 

R.  L.  Wllllama,  acting  sheriff  of  Garland 
County,  was  prosecuted  for  nonfeasance  In 
ofiSce.  From  a  directed  verdict  for  defend- 
ant, the  State  appeals.  Reversed  and  re- 
manded for  a  new  triaL 

The  appellee  Is  the  duly  acting  sheriff  of 
Garland  county  and  was  twice  tried  upon 
Indictments  charging  him  with  nonfeasance 
In  o£3ce.  It  was  alleged  In  each  Indictment 
that  It  had  come  to  appellee's  knowledge,  as 
sheriff,  that  Sam  Watt  and  divers  others 
were  guilty  of  violating  the  gambling  laws 
of  the  state,  by  setting  up  and  exhibiting  In 
certain  described  buildings  various  gaming 
tables  and  gambling  devices  at  which  money 
was  won  and  lost,  and  that  appellee  had  un- 
lawfully and  knowingly  failed,  refused,  and 
neglected  to  give  notice  of  such  violations  of 
the  law  as  was  his  official  duty  to  do  to  some 
Justice  or  magistrate  of  the  county.  The 
prosecutions  were  had  under  section  1742, 
Kirby's  Digest  which  is  set  out  In  full  In 
the  Judge's  charge  to  the  Jury  In  the  second 
trial. 

At  the  conclusion  of  the  evidence  at  the 
first  trial,  the  court  directed  the  Jury  to  re- 
turn a  verdict  of  not  guilty  because.  In  the 
opinion  of  the  court,  the  evidence  was  not 
sufficient  to  warrant  a  conviction. 

At  the  conclusion  of  the  second  trial,  upon 
the  second  Indictment,  which  was  presided 
over  by  a  different  Judge  from  the  one  pre- 


•For  otbar  eaaea  see  same  tople  and  section  NCHBBR  in  Deo.  Dig.  ft  Am.  Dig.  Ksf-Ko.  SerlM  &  Rep'r  Indezaa 
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siding  at  the  first  trial,  the  Jury  was  Instruct- 
ed to  return  a  verdict  of  not  guilty  for  the 
reason  that  the  said  section  1742  was  uncon- 
stitutional. In  directing  this  verdict  tot  the 
reason  that  the  prosecution  was  being  con- 
ducted under  an  unconstitutional  statute,  the 
trial  Judge  gave  the  following  statement  of 
his  views:  "The  defendant,  R.  L.  Williams, 
is  being  prosecuted  In  this  case  under  an  In- 
dictment alleging  what  Is  technically  called 
nonfeasance  in  office  as  sheriff  of  Garland 
county.  The  specifications  of  the  charge  are 
that  he  failed  to  comply  with  the  provisions 
of  section  1742  of  Kirby's  Digest  of  the 
Statutes  of  Arkansas,  which  reads  as  fol- 
lows: 'When  it  shall  come  to  the  knowledge 
of  any  peace  officer  that  any  person  is  guilty 
of  any  offenses  aforesaid,  it  shall  be  bis  duty 
to  give  notice  thereof  to  any  Judge  or  magis- 
trate in  the  county,  who  shall  issue  his  war- 
rant and  cause  such  offender  to  be  brought 
before  him ;  and  it  shall  be  the  duty  of  the 
Judge  or  magistrate  to  examine  the  matter 
in  a  summary  manner,  and  to  discharge,  bail, 
or  commit  the  offender,  as  the  circumstances 
and  the  right  of  the  case  may  require.'  (The 
offenses  referred  to  in  this  section  are  cer- 
tain violations  of  the  gambling  statutes.) 
The  section  quoted  is  a  part  of  an  act 
passed  in  1838,  and  incorporated  In  the  old 
Revised  Statutes.  At  the  time  it  was  adopt- 
ed the  Constitution  of  1836  was  in  force,  and 
imder  this  Constitution  Justices  of  the  peace 
had  no  Jurisdiction  to  try  persons  charged 
with  crime.  They  could  only  sit  as  an  ex- 
amining court  and  discharge,  commit,  or  ad- 
mit to  bail  the  person  accused.  It  is  also 
true  that'  in  the  Constitution  of  1836  there 
was  nothing  to  prohibit  the  Legislature  from 
enacting  a  law  for  the  Issuance  of  warrants 
of  arrest  not  based  on  any  oath  or  affirma- 
tion. Hence,  the  section  first  quoted  (1742) 
was  a  valid  exercise  of  the  legislative  pow- 
ers. The  purpose  of  the  act  was  clearly  to 
prohibit  and  punish  gaming  and  the  exhibi- 
tion of  gaming  devices,  by  causing  the  of- 
fenders to  be  arrested  and  brought  before  an 
inferior  court  for  examination,  and  there  to 
be  bound  over  or  committed  to  await  indlct- 
Qient  by  the  grand  Jury  If  the  evidence  Jus- 
tified it  In  1874  the  people  of  the  state 
adopted  a  new  Constitution,  article  2,  |  15, 
of  which  reads  as  follows:  The  right  of  the 
people  of  this  state  to  be  secure  In  their  per- 
sons, houses,  papers  and  effects  against  un- 
reasonable searches  and  seizures  shall  not 
be  violated ;  and  no  warrant  shall  issue  ex- 
cept on  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the 
place  to  be  searched  and  the  person  or  thing 
to  be  seized.'  Since  the  adoption  of  the 
above  provision,  no  magistrate  or  other  per- 
son In  this  state  had  any  legal  authority  to 
issue  a  warrant  for  the  arrest  of  any  per- 
son on  any  charge,  except  after  affidavit  or 
affirmation  describing  the  offense  shall  have 
first  been  filed.  This  is  so  clearly  in  direct 
conflict  with  section  1742,  Kirby's  Digest  as 


to  operate  to  repeal  and  render  it  nugatory. 
It  Is  true  that  the  sheriff  might  still  give  the 
information,  but  he  is  not  required  to  do  so 
under  an  oath,  and  the  magistrate  receiving 
it  has  no  power  to  compel  any  other  person 
to  do  so.  Therefore  he  could  not  legally  Is- 
sue any  warrant  of  arrest  under  the  law,  as 
it  now  stands,  and  the  enforcement  of  the 
law  would  be  in  no  wise  facilitated.  It  is 
a  maxim  that  no  man  is  required  by  law  to 
do  a  vain  thing,  and  another  that  when  the 
reason  ceases  the  rule  ceases  also.  The  Con- 
stitution having  deprived  the  court  or  magis- 
trate of  the  power  to  act,  it  would  be  an  idle 
form  for  the  sheriff  to  give  notice  wliicb  no 
one  is  anthorized  to  act  upon — it  would  be 
a  vain  thing.  The  main  object  and  purpose 
of  section  1742  having  been  repealed — that 
is  the  power  to  arrest  and  punish — the  mere 
accessory  provisions  must  fall  with  it,  accord- 
ing to  well-known  canons  of  construction. 
The  result  is  that  there  is  now  no  law  on 
the  statute  book  authorizing  the  prosecution 
of  the  defendant  for  the  nonfeasance  charged 
in  the  indictment  It  is  wholly  immaterial 
whether  or  not  these  charges  are  sustained 
by  the  evidence.  Even  if  they  were  conceded 
to  be  true,  they  constitute  no  offense  at  com- 
mon law,  and  violate  no  statute.  You  are 
ther^ore  instructed  that  as  a  matter  of  law, 
the  defendant  is  not  guilty  of  any  crime, 
and  you  are  directed  to  return  a  verdict  of 
not  guilty." 

We  set  the  charge  out  In  full  because  it 
presents  the  issue  raised  for  our  decision. 
The  appellee's  counsel  say  it  clearly  states 
their  views  of  the  law  and  they  pitch  their 
present  defense  upon  its  soundness.  And 
for  these  reasons  we  do  not  set  out  the  evi- 
dence, which  in  our  opinion  was  sufficient  to 
require  the  submission  of  the  cases  to  the 
Jury,  so  far  as  the  proof  was  concerned. 

Section  1472  was  brought  forward  from 
the  Revised  Statutes  where  it  is  found  on 
page  274  as  section  9  of  chapter  44,  division 
6,  art  3,  and  as  there  found  reads  as  follows: 

"Sec.  9.  When  it  shall  come  to  the  knowl- 
edge of  any  sheriff,  coroner  or  constable,  or 
either  of  th^  deputies,  that  any  person  is 
guilty  of  any  of  the  offenses  created  or  pro- 
hibited by  this  title,  it  shall  be  their  duty  to 
give  notice  thereof,  to  any  Judge  or  Justice  of 
the  peace  for  the  county,  who  shall  issue  his 
warrant,  and  cause  such  offender  to  be 
brought  before  him ;  and  it  shall  be  the  duty 
of  the  Justice  or  Judge  to  examine  the  mat- 
ter in  a  summary  manner,  and  to  discharge, 
ball  or  commit  the  offender,  as  the  circum- 
stances and  the  right  of  the  case  may  re- 
quire." 

This  is  the  correct  reading  of  the  section, 
the  changes  having  been  made  by  the  di- 
gester in  conforming  that  chapter. 

As  stated  by  the  learned  trial  Judge,  we 
have  adopted  the  Constitution  of  1874  since 
the  enactment  of  the  above-quoted  section  of 
the  statute,  and  in  this  Constitution  is  found 
section  15  of  article  2  as  set  out  In  the 


Digitized  by 


Google 


ArkO 


STATE  T.  WILUAMS 


161 


Judge's  cbarge.  It  will  be  obserred  that  this 
section  IS,  art  2,  of  onr  Ckinstltutlon,  Is 
practically  Identical  with  the  Fourth  Amend- 
ment to  the  Constitution  of  the  United 
States.    Is  the  statute  constitutional? 

"Wm.  L.  Moose,  Atty.  Gen.,  Jno.  P.  Streep- 
ey,  Asst  Atty.  Gen.,  and  Vaughan  &  Akers,  of 
UtUe  Rock,  for  the  State.  M.  S.  Cobb  and 
W.  H.  Martin,  both  of  Hot  Springs,  and  X. 
O.  Plndall,  of  Little  Rode,  for  appellee. 

SMITH,  J.  (after  staUng  the  facts  as 
abore).  It  is  proper  and  essential  that  we 
consider  what  duties  are  Imposed  upon  the 
officer  here  charged  with  the  enforcement  of 
tlie  gaming  laws.  The  statute,  as  applied  to 
tbe  facts  of  this  case,  provides  that  when  it 
coDies  to  the  knowledge  of  a  sherlfF  that  any 
person  Is  guilty  of  the  offense. of  operating  a 
gambling  device,  sacb  sheriff  shall  give  no- 
tice thereof  to  some  Judge  or  justice  of  the 
peace  of  the  county.  When  this  notice  has 
t>een  given,  it  becomes  the  duty  of  the  officer 
to  whom  it  was  given  to  immediately  bring 
before  him  by  appropriate  process  of  his 
court  the  person  so  accused  of  violating  the 
law,  to  be  dealt  with  according  to  the  law. 
rrhls  section  does  not  require  the  sheriff  to 
set  the  law's  machinery  in  motion  whenever 
he  shall  merely  have  heard  of  a  violation  of 
the  law.  He  is  not  required  to  run  down 
every  idle  rumor,  or  to  act  upon  Information 
which  he  may  not  regard  as  reliable.  He  is 
required  to  act  only  when  it  comes  to  his 
knowledge  that  the  law  is  being  violated, 
and  he  is  guilty  of  a  violation  of  this  statute 
only  when  he  willfully  refuses  to  act  upon 
this  information. 

[1]  It  is  of  cootae  a  question  of  fact  in 
each  case  for  a  Jury  to  determine  whether 
or  not  a  sheriff  has  this  knowledge,  and  in 
determining  that  fact,  the  Jury  should  regard 
tbe  evidence  alleged  to  constitute  the  proof 
of  this  knowledge  from  the  sherilTs  view- 
point, and  in  doing  so,  should  decide  whether 
this  officer,  exercising  an  honest  and  intel- 
ligent Judgment,  would  have  knowledge, 
which  in  effect  here  means  probable  cause^ 
to  give  notice  under  this  statute  of  its  viola- 
tion. But  it  is  said  this  section  is  void  be- 
cause the  officer  was  not  required  to  give  this 
notice  under  oatii,  and  because  the  Constitu- 
tion provided  that  warrants  for  search  and 
seizure  can  be  Issued  only  upon  oath  or  af- 
firmation. But  such  is  not  the  case.  Only 
officers  can  give  tills  notice,  and  only  such 
officers  as  have  been  required  to  take  an  of- 
ficial oath.  They  act  officially,  and  are  un- 
der the  sanctity  of  an  official  oath.  Their  ac- 
tion is  taken  in  compliance  with  thrir  oath. 
The  burden,  or  privilege,  of  giving  this  no- 
tice is  not  imposed  by  this  statute  upon  any 
private  citizen,  whatever  his  knowledge  of 
the  facts  may  be.  If  the  private  citizen  who 
has  knowledge  of  the  fact  desires  this  law 
put  in  motion,  he  must  apprise  the  officer 
whose  actions  are  had  under  an  official  oath. 
161  S.W.-11 


Had  the  statute  intended  to  dispense  with 
the  necessity  of  an  oath  the  privilege  of  giv- 
ing this  notice  could  have  been  conferred  on 
private  citizens.  But  the  private  citizen  can 
give  this  notice  to  the  Justice  of  the  peace 
only  by  making  an  affidavit  for  a  warrant  of 
arrest  Tbe  Legislature  in  its  wisdom  de- 
termined that  there  was  a  necessity  to  make 
certain  peace  officers  prosecuting  officers  in 
the  enforcement  of  the  laws  against  gam- 
bling. Gambling,  in  a  sense,  is  an  impersonal 
offense,  and  there  is  not  usually  a  prosecutor 
at  hand,  as  there  is  in  prosecutions  of  of- 
fenses for  violation  of  the  laws  protecting 
one's  peace,  person,  or  property.  And  so  cer- 
tain peace  officers  are  made  prosecuting  of- 
ficers in  regard  to  gaming,  and  the  Judicial 
officers  to  whom  they  report  are  required  to 
proceed  when  they  have  this  notice  of  tbe 
violation  of  the  laws  against  gaming. 

[2]  The  statute  does  not  say  bow  this  no- 
tice must  be  given,  but  a  proper  practice 
wUch  would  make  for  an  orderly  enforce- 
ment of  the  law  would  require  tills  notice  to 
be  in  writing.  This  notice  is  in  the  nature 
of  the  information  wliich  the  prosecuting  at- 
torney and  his  deputy  are  required  to  file 
against  persons  believed  to  be  guilty  of  carry- 
ing concealed  weapons,  the  unlawful  sale  of 
liquor,  gambling,  and  certain  similar  offenses. 
"The  deputy  prosecuting  attorney  provided 
for  in  section  6387  shall  have  authority  to 
file,  with  any  Justice  of  the  i>eace  in  his  coun- 
ty, information  charging  any  person  with  car- 
rying weapons  unlawfully,  unlawful  sale  of 
or  being  interested  in  the  sale  of  intoxicating 
liquors;  violation  of  blind  tiger  act,  or  gam- 
bling, whereupon  it  shall  be  tbe  duty  of  the 
Justice  of  the  peace  to  issue  a  warrant  for 
the  arrest  of  the  offender,  and  in  such  cases 
no  bond  shall  be  required  for  the  costs  of 
prosecution."  Section  6388,  ^by's  Digest 
This  section  might  also  be  said  to  offend 
against  article  2,  |  16,  of  the  Constltntion, 
except  that  in  filing  this  information  the 
prosecuting  attorney  is  acting  under  Ills  of- 
ficial oath. 

[S]  The  right  of  prosecuting  officials  to 
file  information  is  well  recognized,  and  has 
long  been  a  common  method  of  instituting 
prosecutions  for  misdemeanora  "A  criminal 
information  is  an  accnsatlon  in  the  nature  of 
an  indictment  from  which  it  differs  only  in 
being  presented  by  a  competent  public  officer 
on  his  oath  of  office.  Instead  of  a  grand  jury 
on  their  oath.  This  proceeding  by  criminal 
information  comes  from  the  common  law 
without  the  aid  of  statutes;  and  is  allowable 
by  the  common  law  in  a  great  variety  of 
cases,  the  rule  appearing  to  be  that  it  is  a 
concurrent  remedy  with  the  indictment  for 
all  misdemeanors,  but  not  permissible  in  any 
felony.  The  right  to  make  the  information 
is,  by  the  English  law  as  It  stood  when  our 
forefathers  Imported  It  to  this  country.  In 
the  attorney  general,  who  acts  upon  his  own 
official  discretion  without  the  interference  of 
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the  conrt;  or,  if  the  office  of  attorney  gen- 
eral Is  vacant,  it  la  In  like  manner  in  the 
solicitor  general.  In  the  American  states  the 
criminal  Information  should  be  deemed  to  be 
such,  and  sach  only,  as  in  England  is  present- 
ed by  the  attorney  or  the  solicitor  generaL 
This  part  of  the  English  common  law  has 
plainly  become  common  law  with  us.  And  as 
with  us,  the  powers  which  in  England  are  ex- 
ercised by  the  attorney  general  and  the  solici- 
tor general  are  lai^ely  distributed  among 
our  district  attorneys,  whose  office  does  not 
exist  in  England,  the  latter  officers  would 
iseem  to  be  entitled,  under  our  common  law, 
to  prosecute  by  Information,  as  a  right  ad- 
hering to  their  office,  and  without  leave  of 
court  And  such  is  the  doctrine  extensively 
if  not  universally  acted  upon  In  our  states, 
though  in  some  of  them  it  is  more  or  less  aid- 
ed by  statutes."  State  v.  Whltlock,  41  Ark. 
406;  State  v.  Kyle,  166  Ho.  287,  6S  S.  W.  763, 
56  L.  R.  A.  115. 

[4]  Section  1742  of  Elrby's  Digest  makes 
certain  peace  officers  prosecuting  officers  for 
the  specified  purposes,  and  imposes  upon  them 
the  burden  of  giving  notice,  or  filing  informa- 
tion under  the  conditions  stated.  Likewise, 
section  1748  of  Elrby's  Digest  Imposes  simi- 
lar duties  in  certain  cases  upon  prosecuting 
attorneys.  "It  shall  be  the  duty  of  each 
prosecuting  attorney  In  this  state  who  knows 
or  is  informed  of  any  person  or  persons  ex- 
hibiting or  setting  up,  or  aiding  or  assisting 
in  setting  up,  any  (gambling)  device  describ- 
ed In  the  preceding  section  in  his  circuit  to 
take  Immediate  steps  to  have  such  person  or 
persons  Immediately  arrested  for  trial,  and 
sach  prosecuting  attorney  shall  have  such 
person  or  persons  arrested  as  above  provided 
for  each  separate  offense  done  or  committed 
on  every  separate  day." 

The  making  of  the  peace  officers  named 
in  this  section  1742  prosecuting  officers  and 
giving  them  authority  to  file  Information  un- 
der the  conditions  there  required  does  not  in 
our  opinion  offend  against  this  section  15  of 
article  2  of  the  Constitution,  and  the  judg- 
ment of  the  court  below  in  each  of  the  cases 
Is  accordingly  reversed  and  remanded  for  a 
new  trlaL 


FELKEB  et  aL  v.  RICE. 
(Supreme  Conrt  of  Arkansas.    Nov.  3,  1913.) 

1.  Tbial  (S  105*)— Rbcbption  of  Incokpe- 

TENT  EVIDENCB— ErFECT  OF  FAILUBB  TO  OB- 
JECT. 

Evidence  of  a  clerk  as  to  the  contents  of  a 
recorded  deed  could  be  considered  though  the 
original  deed  was  in  existence  and  was  the  best 
evidence,  where  the  clerk's  evidence  was  admit- 
ted without  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S!  200-266  ;  Dec.  Dig.  i  105.*} 

2.  Pleading  (J  423*)— Exhibits— Waiveb. 

The  failure  to  make  a  note  an  exhibit  to  the 
complaint  in  an  action  to  foreclose  a  mortgage 


and  recover  the  debt  was  waived  by  defendant 
by  not  objecting  on  that  gronnd,  the  mortga^^e 
having  been  made  an  exhibit  and  read  in  evi- 
dence and  considered  with  the  complaint. 

[Ed.    Note.— For    other   cases,   see    Pleading. 
Cent  Dig.  {{  1418-1420;  Dec.  Dig.  $  423.»1 

3.  MOBTQAGBS   (J  281*)— TbANSFKB   of  liAND— 

AssuHPTioN  of  Mobtoage. 

Where  a  deed  recited  that  the  consideration 
was  a  certain  sum  in  cash,  and  the  assumption 
of  a  $400  mortgage  by  the  grantee,  the  grantee 
by  accepting  the  deed  impliedly  promised  to  dis- 
charge the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  H  788,  739;  Dec.  Dig.  I  281.*] 

4.  Evidence  (S  419*)— Pabol  Evidence— Con- 
sidebation  of  Deeds  —  AssuumoN  of 
Mobtoage. 

Parol  evidence  is  admissible  to  show  that  a 
grantee  under  a  deed  agreed  as  a  part  of  the 
consideration  to  assume  and  discharge  a  mort- 
gage. 

[Ed.    Note. — For   other  cases,   see   Evidence, 
Cent  Dig.  §{  1912-1928;   Dec.  Dig.  i  419.*] 

6.  MoBTGAGES  (i  283*)— Tbansfeb  of  Land- 
Assumption  of  Mobtoage  —  Liabiutt  of. 
Gbantee. 

A  grantee  nnder  a  deed  providing  that  he 
shonld  assume  and  pay  a  mortgage  on  the  prem- 
ises as  a  part  of  the  consideration  was  a  surety 
for  the  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  756-758;   Dec.  Dig.  S  283.*J 

6.  Equity  (g  418*)— Decbbe— Failubb  to  An- 
SWEB— Time  of  Bntebino. 

Where  defendant  filed  his  answer  on  Sep- 
tember 9th,  and  on  October  12th  was  given  ten 
days  from  that  date  in  which  to  file  an  amended 
answer  by  an  order  which  provided  that  certain  ' 
evidence  be  taken  on  November  27tb,  bat  de- 
fendant did  not  file  his  amended  answer,  nor  ap- 
pear in  court  on  November  27th,  he  cannot 
claim  that  the  judgment  then  rendered  was  pre- 
maturely entered. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  if  952-971 ;  Dec.  Dig.  {  418.*] 

7.  Equity  (|  430*)— Decbeb— Modifioatiqn — 
Afteb  Tebm. 

After  the  expiration  of  the  term  at  whidt- 
a  decree  is  rendered,  the  court  can  only  set  it 
aside  or  modify  it  upon  application  under  the 
statute  for  a  specified  cause,  or  by  bill  of  review 
under  the  chancery  practice. 

[E!d.  Note.— For  other  cases,  see  Equity,  Cent- 
Dig.  {{  1034-1047;   Dec.  Dig.  {  430.*] 

8.  MoBTOAOES  (i  292*)  —  Fobeclosttbe— Ac- 
tions— Sufficiency  of  Evidence. 

Evidence  in  an  action  to  foreclose  a  mort- 
gage held  to  sustain  a  finding  that  a  defendant 
assumed  in  a  deed  to  himself  to  discharge  a 
mortgage  which  covered  part  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  Si  762-771,  790;    Dec.  Dig.  i  292.*] 

9.  Deeds  (§  59*)—Deliveby— Evidence. 

The  acknowleiigment  and  filing  for  record 
of  a  deed  was  prima  fade  evidence  of  its  de- 
livery to  the  grantee. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  §i  136-139;  Dec  Dig.  |  59.*] 

10.  Injunction  (i  241*)— Judgment  on  Bond. 

Immediately  upon  the  dissolution  of  an  in- 
junction staying  proceedings  on  a  decree,  the 
chancellor  could  render  judgment  against  the 
principals  and  sureties  on  the  injunction  bond, 
under  Kirby's  Dig.  |  3998,  providing  that  upon 
dissolution  of  an  injunction  to  stay  proceedings 
upon  a  judgment  damages  shall  be  assessed  by 
the  court,  which  may  hear  the  evidence  and  de- 
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dde  the  case  mmmarily,  or  have  a  jnry  find  the 
damacea. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  U  544-652 ;    Dec.  Dig.  {  241.*] 

11.  Apfem.  and  Ebbob  (§  1043*)— H^jtiOASa 

Ebbob. 

Since  npon  affirmance  of  a  judgment  for 
plaintiff,  he  is  entitled  to  judgment  against  de- 
fendant and  his  sureties  on  the  supersedeas 
bond,  there  was  no  prejudicial  error  in  that,  up- 
on the  dissolution  of  an  injunction  staying  pro- 
ceedings on  a  decree,  the  chancellor  rendered 
judgment  against  defendant  and  the  sureties  on 
the  injnnction  bond,  where  the  same  persons 
also  signed  the  supersedeas  tx>nd,  on  appeal  from 
the  judgment  enjoined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4115-4121;  Dec.  Dig.  i 
1W3.*] 

Appeal  from  Washington  Chancery  Court; 
T.  H.  Humphreys,  Chancellor. 

Action  by  Nora  B.  Rice  against  J.  E.  Fel- 
ker  and  others,  in  which  a  cross-bill  was 
filed.  From  a  decree  overruling  a  motion  to 
set  aside  a  Judgment  entered  in  the  case,  and 
also  from  a  jadgment  against  the  sureties  on 
an  injunction  bond  for  the  debt  sued  for,  de- 
fendants appeal.    Affirmed. 

Nora  B.  Rice  Instituted  this  action  In  the 
chancery  court  against  James  Pozza,  J.  E.  Fel- 
ker,  et  al.,  to  obtain  judgment  on  a  debt  and 
to  foreclose  a  mortgage  given  to  secure  It  Her 
complaint  alleges,  in  substance,  that  James 
Pozsa,  on  March  25,  1908,  gave  her  a  promis- 
sory note  for  $400  due  on  or  before  five  years 
after  date,  and  executed  a  mortgage  on  35 
acres  of  land  In  Washington  county.  Ark.,  to 
secure  the  same ;  the  mortgage  was  made  an 
exhibit  to  the  complaint;  that  on  the  24th 
day  of  February,  1910,  James  Pozza  executed 
to  the  Bank  of  Rogers  two  mortgages  on  a 
part  of  the  land  embraced  In  the  mortgage  to 
her,  bnt  that  said  mortgages  are  subsequent 
hi  time  to  her  mortgage ;  that  on  the  22d  day 
of  December,  1909,  James  Pozza  conveyed 
to  John  E.  Felker  a  part  of  the  lands  em- 
braced in  the  mortgage  to'  her  for  a  con- 
sideration of  $000,  $200  of  which  was  paid 
at  the  time,  and  for  the  residue  of  said  pur- 
chase money  said  Felker  agreed  to  pay  oft 
and  discharge  the  $400  note  and  mortgage 
made  and  executed  to  the  plaintiff  by  Pozza ; 
that  said  deed  was  duly  acknowledged  and 
filed  for  record  on  the  20th  day  of  January, 
1910;  that  the  note  and  mortgage  executed 
to  her  are  dae  and  unpaid.  The  prayer  of 
the  complaint  to  for  personal  jadgment 
against  Pozza  and  Felker  for  the  debt,  and 
for  a  decree  foreclosing  the  mortgage.  The 
complaint  was  filed  on  the  20th  day  of 
August,  1912.  On  the  same  day  C.  O.  Baker 
filed  an  Intervention  In  the  action,  setting  up 
that  he  had  a  prior  mortgage  on  the  lands  In 
question  to  the  plaintiff.  On  September  9, 
1912,  John  B.  Felker  filed  his  separate  an- 
swer in  the  action,  and  denied  that  he  bad 
purchased  the  lands  from  James  Pozza,  and 
that  he  had  promised  to  pay  off  the  mort- 
gage debt  of  Pozza  to  the  plaintiff.    On  Oc- 


tober 4,  1912,  James  Pozza  filed  a  separate 
answer.  In  which  he  admitted  that  the  mort- 
gage debt  was  due,  and  stated  that  be  bad 
sold  a  part  of  the  lands  to  John  E.  Felker, 
and  that  Felker,  as  a  part  of  the  considera- 
tion therefor,  had  assumed  the  payment  of 
the  note  and  mortgage  of  the  plaintiff.  On 
September  9,  1912,  W.  R.  Felker,  who  had 
been  made  a  party  defendant  to  the  action, 
filed  an  answer  and  cross-bill.  In  which  be 
denied  that  the  mortgages  of  Pozza  to  the 
Bank  of  Rogers  were  subsequent , In  time  to 
the  mortgage  of  the  plaintiff,  and  alleged 
that  they  were  prior  In  time  to  the  mortgage 
of  the  plaintiff.  He  prayed  for  judgment  on 
the  notes  given  to  the  bank,  and  for  a  fore- 
closure of  the  mortgages  executed  to  secure 
the  same.  On  the  12th  day  of  October,  1912, 
the  chancery  court  of  Washington  county 
made  the  following  order  In  the  case:  "On 
this  date  the  defendant  J.  E.  Felker  was 
given  ten  days  from  this  date  1^  which  to 
file  an  amended  answer  herein.  It  appearing 
to  the  court  that  James  Pozza,  who  Is  to  be 
a  witness  in  this  cause,  cannot  speak  the 
English  language,  on  motion  of  bis  attorneys, 
Walker  &  Walker,  It  is  ordered  by  the  court 
that  said  James  Pozza  appear  In  this  court 
on  the  27th  day  of  November,  1912,  at  10 
o'clodt  a.  m.,  and  there  to  testify  orally  be- 
fore the  court,  his  testimony  to  be  reported 
and  reduced  to  typewritten  form  and  used 
as  his  deposition  herein." 

Hugh  A.  Dinsmore,  for  the  plaintiff,  tes- 
tified that  he  had  known  John  E.  Felker  for 
more  than  15  years,  and  that  be  thought 
that  Felker  had  resided  in  Rogers,  in  Benton 
county,  during  that  time.  That  he  had  known 
W.  R.  Felker,  the  father  of  John  E.  Felker, 
for  26  years,  and  that  It  was  his  understand- 
ing that  he  bad  been  a  resident  of  the  city 
of  Rogers  dnrlng  that  time.  That  the  Fel- 
kers  had  been  engaged  in  business  as  bankers 
In  Rogers  for  a  number  of  years. 

M.  F.  Croxdale  testified  that  he  was  the 
circuit  derk  and  recorder  of  Washington 
county  in  January,  1910,  and  that  In  that 
month  he  received  and  filed  for  record  and 
recorded  a  deed  from  James  Pozza  to  John  E. 
Felker,  trustee;  that  after  recording  the 
deed  on  the  27th  day  of  January,  1910,  be 
mailed  the  deed  to  John  E.  Felker,  at  Rogers, 
Ark.  The  deed  record  was  Introduced  In  evi- 
dence, and  showed  to  be  dated  the  22d  day 
of  December,  1909,  from  James  Pozza  to  J.  B. 
Felker,  trustee,  to  a  part  of  the  lands  em- 
braced in  plaintifTs  mortgage.  The  deed  re- 
cites: "That  I,  James  Pozza,  widower,  for 
and  in  consideration  of  the  sum  of  $200  cash 
and  the  assumption  of  $400  mortgage,  to  us 
in  hand  paid  by  J.  E.  Felker,  trustee,  do 
hereby  grant,  bargain,  sell  and  convey  to  the 
said  J.  E.  Felker,  trustee,  his  heirs  and  as- 
signs, the  following  described  lands,  situated 
In  Washington  county,  state  of  Arkansas,  to 
wit:" 

On  the  27th  day  of  November,  1912,  which 
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was  a  day  of  the  August  term  of  tbe  chancery 
court,  the  chancellor  heard  the  case,  and 
found  the  Issues  in  favor  of  the  plaintiff, 
rendered  Judgment  against  James.  Pozza  and 
John  E.  Felker  for  the  mortgage  debt,  and 
entered  a  decree  foreclosing  the  mortgage. 
On  that  day  the  record  shows  that  the  court 
adjourned  until  Friday,  November  27,  1912. 
On  the  29th,  court  met  pursuant  to  adjourn- 
ment, and  adjourned  until  December  28, 1912. 
On  December  17,  1912,  J.  L.  Felker  filed  a 
motion  to  quash  the  execution  In  the  above- 
styled  case.  On  December  24,  1912,  the  de- 
fendant W.  R.  Felker  made  a  motion  to  set 
aside  the  Judgment  and  decree  In  the  above- 
entitled  cause;  and  on  the  same  day  .the 
court  made  an  order  staying  tbe  execution 
upon  John  E.  Felker,  giving  a  bond  with  W. 
R.  Felker  and  A.  L.  Williams  as  his  sureties, 
whereby  they  undertook  and  agreed  to  pay  to 
the  plaintiff,  Nora  B.  Rice,  the  said  Judgment 
of  the  chanpery  court,  or  any  final  Judgment 
that  might  be  rendered  In  said  cause  in  case 
said  Judgment  of  tbe  chancery  court  be  sus- 
tained and  the  motions  to  set  aside  and  va- 
cate the  skme  and  to  quash  the  execution  be 
overruled.  At  the  same  term  of  the  court,  on 
tbe  28th  day  of  December,  the  court  made 
the  following  order:  "On  this  day  it  appears 
to  the  court  that  tbe  separate  motions  of 
J.  E.  Felker  and  W.  R.  Felker  were  filed  in 
vacation.  Amended  answer  of  J.  E.  Felker 
was  filed  by  permission  of  the  court  over 
objections  of  plaintiff,  Nora  B.  Rice,  and  de- 
fendants James  and  John  Pozza.  This  cause 
be  continued  and  set  for  February,  1913,  term. 
James  Pozza  required  to  appear  in  open  court 
to  testify  at  such  time  as  may  be  fixed  for. 
Payment  of  expenses  $3  per  day  by  J.  B. 
Felker." 

The  testimony  of  James  Pozza  was  taken, 
and  be  admitted  that  he  executed  the  note 
sued  on  by  the  plaintiff,  and  also  a  mortgage 
on  certain  real  estate  in  Washington  county. 
Ark.,  to  secure  the  same,  and  that  the  note 
and  mortgage  were  due  and  unpaid.  He 
stated  that  he  sold  12^  acres  of  the  land 
embraced  in  this  mortgage  to  J.  E.  Felker  for 
$600 ;  that  Felker  paid  him  $200,  and  agreed 
to  assume  and  pay  his  mortgage  debt  to  the 
plaintiff  as  a  part  of  the  consideration  for 
the  deed;  that  he  afterwards  paid  $25  in- 
terest on  the  mortgage  debt,  but  never  paid 
anything  further,  and  that  he  expected  Fel- 
ker to  pay  the  mortgage  debt  as  be  had 
agreed  to  do. 

J.  E.  Felker,  for  himself,  testified,  and 
stated  that  he  was  cashier  of  the  bank  at 
Rogers,  but  denied  that  James  Pozza  exe- 
cuted tbe  deed  in  question  to  him,  and  de- 
nied that  be  assumed  or  agreed  to  pay  the 
mortgage  debt  of  Pozza  to  the  plaintiff, 
Nora  B.  Rice.  He  denied  that  he  was  a 
member  of  the  Tontltown  Townslte  Com- 
pany, and  denied  tbat  Captain  Willie  and 
P.  Bandlni  were  members  of  any  such  com- 
pany. Tbe  deed  record  shows  that  J.  E. 
Felker,  Jointly  with  B.  S.  Willie,  on  tbe  ISth 


day  of  April,  1910,  executed  to  P.  Bandlni 
a  deed  which,  among  other  things,  contains 
the  following  recital:  "This  deed  is  exe- 
cuted by  us  as  members  of  the  Tontltown 
Townslte  Company,  a  partnership  composed 
of  J.  E.  Felker,  R.  S.  Willie,  and  Pletro 
Bandlni."  Felker  further  testified  that  he 
did  not  know  James  Pozza;  bad  never  met 
him,  and  bad  never  had  a  conversation  with 
him  relative  to  tbe  purchase  of  the  land. 

Pozza  was  an  Italian,  and  testified  that 
he  sold  the  land  to  John  E.  Felker  in  the 
office  of  the  Bank  of  Rogers;  that  there 
were  several  gentlemen  present;  and  tbat 
he  cannot  now  recognize  or  identify  tbe  one 
who  represented  himself  to  be  John  E.  Fel- 
ker. It  was  stipulated  tbat  tbe  deposition 
of  James  Pozza,  taken  as  evidence  on  tbe 
motion  to  set  aside  tbe  original  decree  In 
this  case,  should  be  treated  and  considered 
as  tbe  evidence  be  gave  at  the  trial  of  tbe 
case  before  tbe  original  decree  was  made. 

On  March  1,  1913,  being  a  day  of  a  sat>- 
sequent  term  of  the  chancery  court,  tbe  mo- 
tions of  W.  R.  and  J.  E.  Felker  were  heard 
by  the  chancellor,  and  a  decree  was  entered 
overruling  the  motion  to  set  aside  and  an- 
nul the  Judgment  and  also  the  motion  to  set 
aside  and  quash  the  execution.  The  in- 
junction issued  on  tbe  24th  day  of  Decem- 
ber, 1912,  staying  further  proceedings  un- 
der the  original  decree  and  the  execution 
Issued  on  it,  was  dissolved,  and  Judgment 
was  entered  against  W.  R.  Felker  and  A. 

D.  Williams,  tbe  sureties  on  the  injunction 
l>ond,  for  the  amount  of  the  debt  sued  on  by 
the  plaintiff.  The  defendants  have  duly 
prosecuted  an  appeal  from  both  decrees  of 
the  chancery  court.  Other  facts  will  be 
stated  or  referred  to  in  the  opinion. 

Dick  Rice,  of  BentonviUe,  for  appellants. 

E.  S.  McDaniel,  of  FayettevUle.  for  appellee. 

HART,  J.  (after  stating  the  facts  a.s 
above).  [1]  It  is  insisted  that  the  court  erred 
in  admitting  the  deed  record  as  evidence 
of  the  deed  from  James  Pozza  to  John  E. 
Felker,  because  tbe  original  deed  was  in  ex- 
istence and  was  the  best  evidence,  and  that 
the  testimony  of  the  clerk  set  out  in  the  state- 
ment of  facts  should  not  have  been  received 
in  evidence  for  tbe  same  reason.  In  support  of 
his  position,  counsel  cites  the  case  of  Pen- 
dergrass  v.  AlUn,  101  Ark.  366,  141  S.  W. 
507;  but  we  do  not  think  that  case  sustains 
his  position.  There  objection  was  .made  to 
tbe  Introduction  of  the  evidence.  Here  no 
objection  was  made  to  the  Introduction  of 
tbe  evidence  so  far  as  tbe  record  discloses. 
In  regard  to  a  precisely  similar  contention 
to  that  now  made  by  counsel  for  defendant, 
in  the  case  of  Allan  v.  Ozark  Land  Compa- 
ny, 65  Ark.  549,  18  S.  W.  1042,  tbe  court 
said:  "It  is  contended  tbat  the  testimony 
of  Cobbd  as  to  tbe  contents  of  the  records 
in  bis  office  was  not  competent,  because  tbe 
records  or  certified  copies  thereof  were  the 
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best  evldenoe  of  their  contents.  This  Is 
true.  But  It  does  not  appear  in  the  record 
in  this  case  that  there  was  any  objection  to 
its  admission  as  evidence.  Appellant  bad 
the  light  to  waive  the  production  of  the  rec- 
ords or  certified  ceples  of  the  same  and  ac- 
cept proof  of  their  contents,  and  did  so  by 
his  silence.  Failing  to  object,  he  thereby 
lulled  the  appellee  into  repose,  and  deprived 
it  of  the  opportunity  of  ottering  better  evi- 
dence. Had  the  testimony  of  Cobbs  been  In- 
comiietent  for  any  purpose  or  on  any  condi- 
tion, the  circuit  court  should  have  given  it 
no  consideration,  and  in  weighing  the  evi- 
dence should  have  excluded  It  on  its  own 
motion.  In  such  cases,  the  failure  of  a  par- 
ty to  object  does  not  add  to  the  probative 
force  of  the  incomi)etent  testimony;  but 
in  case  of  secondary  evidence,  if  he  waives 
the  conditions  on  which  its  admissibility  de- 
pends, he  thereby  gives  to  it  Its  full  force 
as  evidence.  This  is  the  rule  in  actions  at 
law.  Frauenthal  v.  Bridgeman,  50  Ark.  348 
[7  S.  W.  388].  The  same  rule  prevails  In 
actions  In  equity." 

[2]  It  is  also  urged  that  the  decree  should 
be  reversed  because  the  plaintiff  failed  to 
make  the  note  an  exhibit  to  her  complaint; 
but  no  objection  was  made  to  her  not  do- 
ing 80,  and,  under  onr  familiar  rules  of  prac- 
tice, her  failure  to  do  so  will  be  taken  as 
waived  by  the  defendants.  The  mortgage 
sought  to  be  foreclosed  was  made  an  ex- 
hibit to  the  complaint  and  was  read  In  evi- 
dence and  considered  by  the  chancellor  with 
the  complaint.  Nefl  v.  Elder,  84  Ark.  277, 
105  S.  W.  260,  120  Am.  St  Bep.  6T. 

[3]  The  testimony  shows  that  the  deed 
from  Pozza  to  John  E.  Felker  was  duly  ac- 
knowledged and  filed  for  record,  and,  after 
it  was  recorded,  was  sent  by  the  clerk  to 
Felker  at  Rogers,  where  he  resided.  The 
deed  was  afterwards  found  in  His  posses- 
sion. The  deed  recites  that  the  considera- 
tion was  $200  cash  and  the  assumption  of 
a  $400  mortgage.  Thus  it  will  be  seen  that 
the  deed  contains  a  stipulation  that  the 
property  was  subject  to  a  mortgage  which 
the  grantee  agreed  to  pay.  In  such  cases,  a 
duty  is  Imposed  on  him  by  the  acceptance  of 
the  deed,  and  the  law  implies  a  promise  to 
perform  it  See  Patton  v.  Atkins,  42  Ark. 
197. 

[4]  Besides,  Pozza  testified  that  Felker 
agreed  to  assume  and  pay  otT  the  mortgage 
as  a  part  of  the  consideration  for  the  deed. 
Parol  evidence  to  establish  this  fact  was  held 
to  be  competent  in  the  case  of  J.  H.  Magill 
Lumber  Co.  v.  Lane- White  Lbr.  Co.,  90  Ark. 
426,  119  S.  W.  822.  So,  too,  in  the  case  of 
Strohauer  v.  Voltz,  42  Mich.  444,  4  N.  W.  161, 
the  Supreme  Court  of  that  state,  speaking 
through  Mr.  Justice  Cooley,  held:  "A  deed 
containing  a  covenant  of  warranty  'against 
all  lawful  claims  whatsoever  subject  to  a 
certain  mortgage  given  by  the  parties  of  the 
first  part  for  one  thousand  dollars,'  merely 
leaves  the  title  subject  to  be  defeated  by  a 


failure  to  pay  the  mortgage  debt,  but  does  not 
bind  the  grantee  to  pay  it  And  the  excep- 
tion is  not  such  a  written  contract  as  will 
exclude  evidence  to  show  that  tn  addition  to 
the  consideration  expressed,  the  gradtee  had 
also  agreed  to  pay  off  the  mortgage.  The  ex- 
ception and  the  agreement  are  distinct" 

[t]  The  learned  Justice  in  the  opinion  said 
that  such  rule  of  evidence  was  not  in  any  re- 
spect  opposed  to  the  well-known  rule  tha^ 
parol  proof  cannot  be  Introduced  to  add 
and  vary  written  instruments.  If  plaintiff 
was  unable  to  satisfy  her  debt  against  Pozza 
by  the  foreclosure  of  the  mortgage,  Pozza 
would  be  personally  liable  for  the  deficiency, 
and  Felker,  having  assumed  the  mortgage 
debt  and  agreed  to  pay  it,  stood  in  the  posi- 
tion of  surety  for  the  debt  The  doctrine  is 
stated  in  Mount  t.  Van  Ness,  33  N.  J.  Eq.  262, 
as  follows:  "The  mere  assumption  to  pay 
the  mortgage  on  the  land,  if  made  by  the 
grantee  to  the  grantor,  is  at  most  an  indem- 
nity merely;  and  though,  if  the  grantor  be 
personally  liable  for  the  payment  of  the 
mortgage,  the  mortgagee  may,  in  equity,  pur- 
sue the  grantee  on  his  assumption;  that,  how- 
ever, is  because,  and  only  because,  the  mort- 
gagee is,  in  equity,  entitled  to  the  benefit  of 
all  collateral  securities  which  his  debtor  has 
taken  for  the  mortgage  debt  •  •  •  And 
if  the  grantor  is  not  personally  liable  for  the 
mortgage  debt,  the  mortgagee  cannot  look  to 
the  grantee,  personally,  at  all,  because  the  as- 
sumption is  but  an  indemnity,  and  the  gran- 
tor not  being  liable,  the  indemnity  Is  practi- 
cally a  mere  nullity." 

[I]  Finally,  it  is  contended  that  the  origi- 
nal decree  should  be  reversed  because  it  was 
prematurely  entered.  The  defendant  Felker 
filed  his  answer  on  the  9th  day  of  September, 
1912,  and  on  the  12th  day  of  October,  1912,  at 
the  same  term  of  the  court  the  chancery 
court  records  show  that  Felker  was  given 
ten  days  from  tliat  date  within  which  to  file 
an  amended  answer,  and  that  the  testimony 
of  James  Pozza  would  be  taken  in  court  on 
the  27th  day  of  November,  1912.  The  defend- 
ant Felker  should  have  taken  notice  that  the 
case  would  come  up  on  that  day  for  further 
proceedings,  and  might  be  reached  for  final 
hearing  on  the  call  of  the  calendar.  He  did 
not  file  his  amended  answer,  and  did  not  ap- 
pear in  court  on  the  27th  day  of  November, 
and  is  not  now  in  position  to  claim  that  the 
Judgment  was  prematurely  entered.  It  is 
true  that  on  a  subsequent  day  of  the  same 
term  of  court  he  filed  a  motion  to  set  aside 
the  decree,  and  gave  his  reasons  therefor; 
but  he  did  not  press  this  motion  to  a  hearing, 
and  it  was  not  heard  and  determined  nntil 
a  subsequent  term  of  the  court. 

[7]  After  the  expiration  of  a  term  at  which 
a  decree  is  rendered,  the  court  rendering  the 
d^ree  has  no  power  to  set  it  aside  or  modify 
It  except  upon  application  under  the  statute 
and  for  some  cause  therein  specified,  or  by 
bill  of  review  under  the  chancery  practice. 
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Turner  v.  Vanghan,  33  Ark.  455;  Terry  v. 
Logue,  97  Ark.  314,  133  S.  W.  1135.  But  If 
the  motlou  to  set  aside  the  decree  be  treated 
as  an  application  under  the  statute,  and  for 
the  causes  therein  specifled,  still  the  decree 
of  the  chancellor  must  be  affirmed  on  the 
whole  record. 

[S]  We  have  already  adverted  to  the  evi- 
dence Introduced  by  Che  plalntUf  In  our  dis- 
cussion of  the  original  decree,  and  it  is  not 
necessary  to  repeat  it  It  ia  true  that  Jolin 
E.  Felker  testified  that  Pozza  did  not  convey 
to  him  any  part  of  the  land  embraced  in  the 
mortgage,  and  that  be  did  not  assume  or 
agree  to  pay  the  mortgage  debt  He  stated 
that  he  had  no  acquaintance  with  Pozza,  and 
had  never  had  any  dealings  with  him;  but 
it  must  be  remembered  that  Pozza  testified 
that  he  did  execute  the  deed,  and  that  he  as- 
sumed and  agreed  to  pay  the  mortgage  debt 
of  Pozza  to  plaintiff. 

[I]  The  deed  was  acknowledged  and  filed 
for  record,  and  this  was  prima  fade  evidence 
of  its  delivery.  'Eetea  v.  German  National 
Bank,  62  Ark.  7,  34  S.  W.  85.  And  the  clerk 
testified  that  after  he  had  recorded  the  deed, 
he  mailed  it  to  the  defendant  at  Rogers,  Ark., 
where  he  resided.  Besides  that,  the  deed  was 
afterwards  found  among  Felker's  papers.  It 
will  be  noted  that  Felker  testified  that  no 
such  company  as  the  Tontitown  Townslte 
Company,  composed  of  himself  and  others, 
existed;  and  the  record  shows  that  Felker 
executed  a  deed  as  a  member  of  the  Tonti- 
town Townslte  Ciompany,  which  was  recited 
to  be  a  partnership  composed  of  himself  and 
others.  It  is  true  that  Pozza  was  not  able 
to  identify  Felker  at  the  time  he  testified, 
but  he  testified  that  the  trade  was  made, 
whereby  he  agreed  to  convey  the  land  to 
Felker,  in  the  office  oC  the  bank  of  which 
Felker  was  cashier  at  Rogers,  and  said  that 
there  were  several  gentlemen  present  but,  not 
having  any  previous  acquaintance  with  them, 
he  did  not  recollect  which  one  was  John  E. 
Felker.  Pozza  bad  had  no  previous  acquaint- 
ance with  Felker,  and  this  may  account  for 
the  fact  that  he  could  not  identify  him  at  the 
hearing.  Under  all  the  circumstances  of  the 
case,  and  considering  the  multitude  of  busi- 
ness transactions  had  by  Felker  as  cashier 
of  the  bank,  it  is  probable  that  he  did  not 
remember  the  transaction  with  Pozza.  In 
any  event,  the  chancellor,  on  the  whole  rec- 
ord, found  in  favor  of  the  plaintiffs,  and  re- 
fused to  set  aside  the  decree,  and  it  cannot 
be  said  that  his  finding  was  against  the  clear 
preponderance  of  the  evidence. 

Finally,  it  is  objected  that  the  court  ren- 
dered Judgment  against  W.  R.  Felker  and 
A.  Ia  Williams,  who  became  sureties  on  the 
injunction  bond  to  stay  the  execution  issued 
after  the  original  decree  was  entered  of  rec- 
ord, and  to  enjoin  the  enforcement  of  the  de- 
cree. 

[10]  The  injunction  stayed  the  proceedings 


on  the  original  decree  and  enjoined  Its  en- 
forcement, so  that  Immediately  on  the  dis- 
solution of  the  injunction  the  chancellor  was 
empowered  to  render  judgment  against  the 
principal  and  sureties  on  the  injunction  bond 
according  to  its  terms.  Klrby's  Digest  sec- 
tion 3998;  Greer  v.  Stewart  48  Ark.  21,  2 
S.  W.  251 ;  Stanley  v.  Bonham,  62  Ark.  354, 
12  S.  W.  706. 

[11]  Moreover,  these  same  parties,  A.  Lu 
Williams  and  W.  R.  Felker,  have  signed  the 
supersedeas  bond  in  the  appeal  of  J.  E. 
Felker  from  the  Judgment  rendered  against 
him  on  November  27,  1912.  The  judgment 
and  decree  against  J.  E.  Felker  having  been 
affirmed,  the  plaintiff  is  entitled  to  judgment 
against  him  and  also  bis  sureties  on  the 
supersedeas  bond.  Therefore  no  prejudice 
could  in  any  event  result  to  W.  R.  Felker  and 
A.  L.  Williams,  and  it  is  well  settled  that  we 
only  reverse  judgments  and  decrees  of  the 
lower  court  for  errors  which  are  prejudicial 
to  the  rights  of  appellants. 

It  follows  that  the  decree  must  be  affirmed. 


FAKCHER  V.  KENNER. 
(Supreme  Court  of  Arkansas.     Nov.  10,  1913.) 

1.  Depositions  (J  83*)— Suppbksbion- 
Gbounds  —  RErusAi  OF  Witness  to  An- 

BWEB. 

The  refusal  of  a  witness  to  answer  qnes- 
tioos  not  shown  to  be  material  to  the  controver- 
sy was  not  ground  for  suppressing  the  deposi- 
tioD. 

(Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  §§  219-220 ;  Dec.  Dig.  {  83.*] 

2.  Appeal  and  Ebbob  ({  232*)— Scope  or  Re- 
view—Questions  Not  Raised  at  Tbiax. 

Where  plaintiff  saved  only  a  ^neral  objec- 
tion to  each  of  two  instructions  mvolviog  the 
validity  of  an  alleged  gift  he  could  not  object 
on  appeal  that  the  instructions  were  erroneous 
because  they  did  not  charge  that  a  delivery  was 
an  essential  element  of  a  gift 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  1351,  1868,  1426,  1430, 
1431;    Dec.  Dig.  S  232.*] 

3.  Tbial  (J  256*)— Instbuction*— Requested 
Charge— Duty  to  Make  Request. 

Where  defendant  claimed  certain  property 
under  an  alleged  gift  from  testatrix,  and  in- 
structions given  were  correct  declarations  of 
law  applicable  to  the  issue  of  the  validity  of 
the  gift,  they  were  not  erroneous  because  of 
ttie  court's  omission  to  charge  that  delivery 
was  an  essential  element  of  a  gift  either  inter 
vivos  or  causa  mortis,  defendant  not  having 
requested   such   instraction. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.   S§  628-641;    Dec  Dig.  f  256.*] 

4.  Coubts  (i  200%*)— Pbobate  Coubts— Ju- 
BiBDicTiON— Title— Advebse  Claims. 

Const  art.  7,  S  34,  and  ICirby's  Dig.  §  1340, 
prescribing  the  jurisdiction  of  probate  courts,  do 
not  confer  on  such  courts  jurisdiction  to  hear 
contests  as  to  the  title  of  property  between 
executors  and  administrators  and  third  per- 
sons claiming  title  as  against  the  estate,  bnt 
only  authorized  such  courts  to  compel  a  disclo- 
sure concerning  what  property  •  such  third  per- 
i  sons  have  in  possession  belonging  to  the  estate, 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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and  to  canM  them  to  deliver  the  same  to  the  ex- 
ecutor. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Wg.  {  4TO;    Dec  Dig.  f  200%.*] 

5.  EZCOUTOBS  AND  Adkinibtbatobs  ({  456*)— 

Division. 

Where,  in  probate  proceedings  to  discover 
pzoiiert7  and  compel  its  delive^  by  defendant 
to  plaintiS  as  executor,  plaintiff  permitted  the 
Boit  to  proceed  as  if  it  was  an  inquiry  to  as- 
certain what  property  defendant  had  in  his 
po^ession  belonging  to  the  estate  after  it  was 
disclosed  that  defendant  was  claiming  the  prop- 
erty in  his  own  right,  such  procedure  did  not 
oast  the  probate  court  of  jurisdiction,  and  the 
executor  having  recovered  only  one  item  of  the 
property  demanded,  the  court  properly  divided 
the  costB,   one-half  to  each. 

rEld.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  H  1941-1967; 
Dec  Dig.  §  456.*] 

6.  BiXECDTOBS  AND  Administsatobs  ({  456*)— 

Bight  to  Coots- STATtrroBT  Pboceedinob. 
Kirfoy's  Dig.  {  965,  providing  that  plaintiff 
shall  be  entitled  to  costs  if  he  recovers  judg- 
ment, has  no  application  to  a  special  statutory 
proceeding  by  an  executor  to  recover  proper^ 
alleged  to  belong  to  his  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  1941-1967; 
Dec  Dig.  {  456.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; Jos.  S.  Maples,  Judge. 

Petition  by  J.  P.  Fancber  against  R.  B. 
Kenner.  Judgment  for  defendant  except  a8< 
to  a  part  of  the  relief  demanded,  and  plain- 
tiff appeals.    AfStmed. 

The  appellant,  aa  executor  of  Margaret  C. 
Kenner,  filed  in  the  probate  court  of  Carroll 
county  a  petition  alleging  that  appellee  bad 
in  his  possession  money  and  personal  prop- 
erty belonging  to  the  estate  of  Margaret  C. 
Kenner,  and  that  he  withheld  or  concealed 
the  same  from  the  petitioner.  The  petition 
asked  that  Kenner  be  required  to  answer 
what  property  he  bad  belonging  to  the  es- 
tate of  Margaret  C.  Kenner,  and  that  be  be 
required  to  deliver  the  same  to  the  executor. 

There  was  a  trial  In  vacation  t>efore  the 
probate  judge,  who  found  that  Kenner  had 
1200  belonging  to  the  estate  and  other  ar- 
ticles of  personal  property.  Later  this  find- 
ing of  the  probate  judge  was  made  the  judg- 
To&it  of  the  court,  and  the  matter  was  ap- 
pealed to  the  circuit  court  Trial  was  bad 
in  the  circuit  court  as  to  the  title  to  the 
property  which  the  appellee  bad  la  his  pos- 
session. The  appellee  claimed  that  the  prop- 
erty he  had  in  bis  possession  bad  been  given 
to  him  by  hla  mother,  and  the  testimony  In- 
troduced by  him  tended  to  prove  his  conten- 
tion. Appellant,  on  the  other  hand,  con- 
tended tiiat  the  property  which  the  testi- 
mony showed  appellee  had  in  his  possession 
bad  been  disposed  of  by  Margaret  G.  Kenner 
by  win,  and  that  the  same  was  the  property 
of  the  estate.  There  is  testimony  tending  to 
support  his  contention.  The  cause  was  sub- 
mitted to  a  jury,  and  the  verdict  was  In 
favor  of  the  appellee  as  to.  all  the  articles 
claimed  by  him  except  the  buggy.     As  to 


that  their  verdict  was  in  favor  of  the  appel- 
lant Tiie  court  rendered  a  judgment  against 
appellant  for  one-half  the  costs,  and  appel- 
lant prosecutes  this  appeal.  Other  facts 
stated  In  the  opinion. 

Guy  li.  Trimble,  of  Harrison,  for  appel- 
lant Festus  O.  Butt,  of  Eureka  Springs, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  The  appellant  complains  because  the 
court  refused  to  suppress  the  deposition  of  a 
certain  witness,  giving  as  his  reason  that 
the  witness  declined  to  answer  questions,  and 
that  her  statements  were  inadmissible.  We 
have  examined  the  questions  which  appel- 
lant contends  the  witness  refused  to  answer, 
and  do  not  find  that  they  tended  to  elicit 
facts  that  were  material  to  the  controversy, 
and  therefore  there  was  no  prejudice  In  the 
court's  ruling.  ^ 

[2]  The  court  gave,  among  others,  the  fol- 
lowing Instructions: 

"(7)  The  court  Instructs  the  jury  that  one 
has  a  right  to  dispose  of  his  property  as  he 
or  she  sees  fit  and  in  this  case,  if  you  find 
from  the  evidence  that  Mrs.  Margaret  C. 
Kenner,  prior  to  her  death,  when  she  was  of 
sound  mind  and  disposing  memory,  gave  to 
the  defendant  the  property  or  a  part  of  the 
property  in  question.  Intending  that  It  should 
be  his  property,  then  such  property  claimed 
as  a  gift.  If  you  find  a  gift  was  made,  would 
In  law  be  the  property  of  the  defendant 

"(8)  As  to  whether  or  not  the  property  In 
question  was  the  property  of  Rulus  Kenner 
by  gift,  or  otherwise,  from  his  mother  Is  a 
question  of  fact  for  you  to  determine  from 
all  the  tacts  and  circumstances  In  evidence 
before  you  in  this  cause." 

The  appellant  saved  a  general  objection 
to  eacli  of  the  Instructions,  and  he  contends 
here  that  the  Instructions  should  have  told 
the  Jury  that  there  must  be  a  delivery  In 
order  to  constitute  a  gift 

[J]  The  instructions  were  correct  declara- 
tions of  law,  applicable  to  the  issue  that  was 
being  tried.  While  delivery  of  a  gift  is  an 
essential  element  of  the  gift,  either  Inter 
vivos  or  causa  mortis.  It  is  not  necessary  for 
the  court  to  so  instruct  the  jury  unless  re- 
quested to  do  so.  The  gift  of  a  thing  in- 
cludes the  delivery  thereof,  and  the  instruc- 
tions were  sufficient  to  present  the  issue  of 
fact  raised  by  the  testimony.  If  the  appel- 
lant had  desired  the  court  to  define  more 
specifically  the  elements  constituting  a  gift. 
Including  delivery,  doubtless  It  would  have 
done  so  if  It  had  been  so  requested.  Having 
contented  himself  with  the  general  objection 
at  the  trial,  he  cannot  now  urge  a  specific 
objection  on'  appeal  to  an  Instruction  which 
is  not  inherently  erroneous.  St  Li  I.  M.  & 
S.  Ry.  Co.  V.  Richardson,  87  Ark.  602,  113 
S.  W.  794;  Mo.  &  North  Ark.  R.  Co.  v. 
Daniels,  98  Ark.  352,  136  S.  W.  661 ;    Green 
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V.  St  L.  I.  M.  A  S.  Ry.  Co.,  99  Ark.  226,  137 
S.  W.  1100.  See  also,  Strickland  v.  Strick- 
land, 103  Ark.  183,  146  8.  W.  501 ;  Harmon 
V.  Frye,  103  Ark.  584,  148  S.  W.  269. 

Tbe  appellant  objects  to  the  judgment  tax- 
ing him  with  one-half  of  tbe  costs.  Sections 
60,  61,  and  62,  Klrby's  Dig.,  nnder  which  the 
executor  instituted  this  proceeding  .in  the 
probate  courts  embody  the  procedure  as 
contained  in  chapter  4,  ii  47,  48,  49,  and  50 
of  the  Revised  Statutes,  as  amended  by  the 
act  of  March  17,  1885  (Laws  1885,  p.  68). 
The  amendment  of  1885  added  to  the  laws 
contained  in  the  Revised  Statutes  by  vesting 
the  probate  judge  with  the  right  also  to  pro- 
ceed In  vacation  in  the  same  manner  as  the 
probate  court  This  court  In  passing  upon 
the  provisions  of  the  Revised  Statutes,  In 
Moss  y.  Sandefur,  Executor,  15  Ark.  381, 
said  that  their  purpose  was  "not  to  invest 
the  probate  court  with  jurisdiction  of  con- 
tested rights,  and  matters  of  litigation,  as  to 
tbe  title  to  property,  between  the  executor 
or  administrator  and  others." 

[4]  The  sections  of  the  Revised  Statutes 
construed  by  tbe  court  in  Moss  v.  Sandefur, 
supra,  were  under  tbe  Constitution  of  1836, 
giving  to  the  probate  court  such  jurisdiction 
in  matters  relative  to  the  estates  of  deceased 
persons  as  might  be  prescribed  by  law. 
Const  1836,  art  6, 1 10.  At  the  time  when  the 
above  case  was  decided,  the  Legislature  had 
not  conferred  upon  probate  courts  jurisdic- 
tion to  bear  contests  as  to  the  title  of  prop- 
erty between  executors  and  administrators 
and  others  claiming  title  to  property  as 
against  the  estate  of  deceased  persons.  They 
bad  no  such  jurisdiction  then,  nor  do  they 
have  it  under  tbe  present  Constitution. 
Const  Ark.  art  7,  S  34 ;   Klrby's  Dig.  i  1340. 

The  court  nnder  the  statute,  bad  jurisdic- 
tion only  to  compel  the  appellee  to  disclose 
what  personal  property  be  had  in  his  posses- 
sion belonging  to  the  estate  of  Margaret  Ken- 
ner,  and  to  cause  him  to  deliver  the  same 
to  the  executor.  The  proceeding,  up  to  the 
time  when  the  probate  judge.  In  vacation, 
made  a  finding  to  the  effect  that  appellee 
had  In  bis  possession  certain  property  be- 
longing to  the  estate,  may  be  treated  as  in 
conformity  with  the  statute,  but  after  the 
proceedings  were  erroneous. 

[6]  The  appellant  acquiesced,  however,  in 
tbe  subsequent  proceedings  by  submitting 
thereto  without  objection.  He  permitted  the 
appeal  to  the  circuit  court  and  permitted 
the  trial  to  proceed  therein  as  If  it  were  an 
inquiry  to  ascertain  what  property  the  ap- 
pellee bad  in  his  possession  belonging  to  the 
estate.  While  this  was  an  erroneous  method 
of  procedure  In  making  tbe  inquiry  after 
it  was  disclosed  that  appellee  was  claiming 
tbe  property  In  bis  own  right  still,  the  pro- 
bate court  and  the  circuit  court  on  appeal 
bad  jurisdiction  of  tbe  subject-matter  of  the 
Inquiry,  and  an  erroneous  exercise  of  that 
jurisdiction  did  not  defeat  it     The  appel- 


lant however,  as  ws  have  stated,  acquiesced 
in  this  proceeding,  and  the  judgment  that 
was  rendered  against  him  in  the  dreult 
court  was  adverse  to  him  as  to  all  the  ar- 
ticles of  property  that  bad  been  ordered  to 
be  delivered  to  him,  except  the  buggy.  Tbe 
appellant  had  it  in  his  power  to  prevent  the 
erroneous  method  of  procedure  in  tbe  cir- 
cuit court  had  he  made  timely  objectloa 
thereto,  and  much  of  the  costs  incident  to 
the  trial  of  the  rights  of  property  incurred 
by  appellant  be  could  have  prevented  and 
they  were  unnecessary  and  had  he  objected 
to  the  procedure.  As  was  beld  In  Meadows 
V.  Rogers,  17  Ark.  361:  "It  Is  within  tbe 
power  of  the  circuit  court,  in  the  exerdse 
of  a  sound  discretion,  to  disallow  to  the 
plaintiff  any  costs  which  he  has  caused  un- 
reasonably and  unnecessarily  to  be  accumu- 
lated." He  submitted,  and  lost  In  the  circuit 
court  all  that  the  probate  court  had  adjudged 
him  entitled  to,  except  tbe  buggy.  Under 
these  drcumstances.  It  cannot  be  said  that 
tbe  judgment  was  wholly  in  appellant's  fa- 
vor. The  Judgment  was  in  favor  of  tbe  ap- 
pellee as  to  all  the  articles  which  appellant 
contended  belonged  to  the  estate,  except  the 
buggy.  Tbe  appellant  therefore^  did  not  re- 
cover Judgment  for  these  articles.  He  was 
in  the  attitude,  under  the  .Issues  presented, 
of  having  asked  judgment  for  all  the  articles 
of  property  and  only  recovering  it  as  to  one. 

The  awarding  of  costs,  under  the  peculiar 
facts  presented  by  this  record,  was  in  the 
discretion  of  the  court  and  we  find  no  abuse 
of  that  discretion  in  taxing  one-half  the  costs 
against  appellant.  As  was  said  In  Meadows 
V.  Rogers,  supra,  "The  Judge,  who  presided 
in  the  trial  of  this  cause,  heard  all  the  wit- 
nesses examined,  •  •  •  was  more  compe- 
tent to  give  proper  directions  about  tbe  tax- 
ing of  costs  than  we  can  possibly  be." 

[6]  Sea  965  of  Klrby's  Digest  is  not  ap- 
plicable to  this  special  statutory  proceeding. 

Tbe  Judgment  Is  affirmed. 


FULKERSON  ▼.   WESTERN  UNION  TBIi- 
E6RAPH  CO. 

(Supreme  Court  of  Arkansas.     Nov.  10,  1913.) 

1.  MaBTEB  and  SEBVANT  (J  20*)— CONTBACTS 
OF    KMPLOYMENT— CONSTBUCTION. 

Where  plaintiff  was  offered  employment  as 
a  state  sales  a^ent,  bat  the  offer  did  not  specify 
any  length  of  time  of  service,  an  acceptance 
would  create  a  contract  of  employment  termin- 
able at  the  will  of  either  party. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |S  8-10,  17 ;  DecDig.  S  20.*J 

2.  Telegraphs  and  Telephones  (§  66*)— De- 
lay IN  Transmission  of  Message  —  Ac- 
tions—Damages. 

Where  a  telegraph  company  negligently  de- 
layed the  transmission  of  a  message  offering 
plaintiff  employment  at  will,  it  cannot  be  pre- 
sumed, in  an  action  for  damages,  that  the  em- 
plo.vment  would  oontinue  for  any  given  length 
of  time,  so  as  to  entitle  plaintiff  to  a  recovery 
for  bis  loss  during  that  period,  and  hence  evi- 
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denee  of  the  profits  he  would  have  made  had  he 
obtained  the  position  is  inadmisalble. 

[£d.  Note. — For  other  cases,  see  Telegraphs 
and  Tielephonea,  Cent.  Dig.  §{  61-63 ;  Dec.  Dig. 
I  66.*] 

3.  Tbleobaphb   and   Tklephones   (g   73*)  — 

XBAN81US8ION    OF   MEBSAGES — DAMAGES. 

Where  a  telegraph  company  negligently  de- 
layed the  transmission  of  an  intelligible  busi- 
ness message  disclosing  on  its  face  that  it  was 
of  importance,  it  is  liable  at  least  for  nominal 
damages,  and  it  is  improper  to  direct  a  verdict 
in  its  favor. 

[Ed.  Note. — ^For  other  cases,  see  Telen'aphs 
and  Telephones,  Cent  Dig.  {  76;  Dec.  Dig.  { 
73.*] 

4.  Affkai.  and  Esbob  (S  1175*)— Dxtxrmina- 

TION— REICAND. 

In  an  action  against  a  telegraph  company, 
where  it  was  only  liable  for  nominal  damages, 
the  case  will  not  be  reversed  and  remanded  on 
plaintiff's  appeal  from  a  directed  verdict,  but 
will  be  reversed  on  api>eal  and  judgment  for 
nominal  damages  there  entered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4573-4587;  De&  Dig.  i 
1175.*] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; Jos.  S.  Maples,  Judge. 

Action  by  S.  W.  Fulkeraon  against  the 
Western  Union  Telegraph  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Beveraed,  and  judgment  entered  for  plaintiff 
for  nominal  damages. 

This  Is  an  action  by  S.  W.  Fulkeraon 
against  the  Western  Union  Telegraph  Com- 
pany for  damages  for  the  failnre  on  the 
part  of  the  defendant  to  deliver  to  plaintiff 
the  following  telegraphic  message:  "Janu- 
ary 25,  1912.  Mr.  S.  W.  Fulkerson,  Benton- 
vllle,  Arkansas.  Offer  you  Tennessee  terri- 
tory Twenty  direct  five  mall  effective  first 
Wire  quick  answer.  International  Stock 
Pood  Company." 

The  plaintiff  resided  near  the  defendant's 
telegraph  office  In  Bentonvllle;  but,  on  ac- 
count of  the  negligence  of  the  defendant,  the 
message  was  not  delivered  to  him.  On  the 
next  day,  the  International  Stock  Food  Com- 
pany wrote  him  a  letter.  In  which  it  stated 
that  it  had  wired  him  the  day  before,  offering 
him  the  state  agency  for  the  state  of  Tennes- 
see on  a  straight  commission  basis  of  20 
per  cent  on  solicited  orders,  and  five  per 
cent  on  mail  orders,  and  had  asked  him  to 
wire  his  answer.  Upon  receipt  of  this  letter, 
the  plaintiff  wired  an  acceptance  of  the  offer ; 
but,  in  the  meantime,  the  stock  food  com- 
pany, not  having  received  any  answer  to  its 
telegram  as  requested,  had  employed  another 
salesman,  and  was  nnable  to  employ  the 
plaintiff.  The  plaintiff  testified  that  be 
would  have  accepted  the  employment  bad  be 
received  the  message,  and  also  offered  to  In- 
troduce evidence  tending  to  show  the  amount 
of  commission  be  would  have  earned  under 
the  employment  The  court  refused  to  admit 
the  offered  testimony,  and  directed  a  verdict 
for  the  defendant  From  the  Judgment  ren- 
dered, the  plaintiff  has  duly  prosecuted  an 
ai^tea]  to  this  court 


Rice  &  Dickson  and  Dick  Rice,  all  of  Ben- 
tonvllle, for  appellant  H.  C  Mechem,  of  Ft 
Smith,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
In  the  case  of  Merrill  v.  Western  Union  Tel- 
egraph Co.,  78  Me.  97,  2  Atl.  847,  the  facts 
were  that  the  plaintiff's  agent  completed  a 
verbal  contract  that  the  plaintiff  should  la- 
bor for  a  manufacturer  at  $2JJ5  per  day, 
and  sent  a  telegraph  message  to  plaintiff, 
notifying  him  of  that  fact.  The  message  was 
not  delivered  by  the  telegraph  company  in 
time  for  plaintiff  to  begin  work  as  stipulated, 
and  he  thereby  lost  his  employment  The 
telegraph  company  denied  liability  beyond 
nominal  damages.  The  court  sustained  the 
position  of  the  telegraph  company,  and  said: 
"The  contract  was  defeasible  at  the  will  of 
either  party.  How  then,  can  any  substantial 
damage  be  measured?  Had  the  engagement 
to  employ  the  plaintiff  been  for  a  stipulated 
and  definite  period,  not  over  one  year,  the 
plaintiff  would  have  a  right  to  demand  dam- 
ages that  could  be  definitely  measured  and 
assessed.  He  would  then  have  been  entitled 
to  enjoy  the  fruit  of  his  labor  during  the 
time  of  his  engagement;  but,  under  the 
terms  of  the  contract  in  proof,  he  was  liable 
to  be  dismissed  from  bis  employment  as  soon 
as  he  had  entered  upon  it,  and  it  cannot 
be  known  what. damages  he  has  suffered  in 
the  premises.  The  plaintiff  must  prove  his 
damages  before  they  can  be  assessed.  The 
case  falls  to  show  facts  that  warrant  greater 
than  nominal  damages."  'See,  also,  Mondon 
V.  Western  Union  Tel.  Co.,  96  Oa.  499,  23  S. 
E.  853;  Larsen  t.  Postal  Telegraph  Cable 
Co.,  160  Iowa,  748,  130  N.  W.  813;  Walser 
V.  Western  Union  Tel.  Co.,  114  N.  C.  440, 
19  S.  E.  366;  Kenyon  ▼.  Western  Union 
Tel.  Co.,  100  Cal.  454,  35  Pac.  76. 

[1]  The  offer  to  employ  plaintiff  by  the  In- 
ternational Stock  Food  Company,  if  accepted 
by  him,  must  be  taken  as  an  employment  at 
will,  terminable  by  either  party.  Haney  v. 
Caldwell,  35  Ark.  156;  Arkadelphia  Lumber 
Co.  V.  Asman,  68  Ark.  526,  60  S.  W.  238;  St 
L.  I.  M.  &  S.  R.  Co.  V.  Matthews,  64  Ark. 
398,  42  S.  W.  902,  39  L.  R.  A.  467 ;  Harrod 
V.  Wineman,  146  Iowa,  718,  125  N.  W.  812; 
Savannah  F.  &  W.  Ry.  Co.  v.  Wlllett,  43  Fla. 
311,  31  South.  246. 

[X]  Counsel  for  appellant  have  not  dted  us 
to  any  cases  opposed  to  the  nile  announced 
above,  and  we  have  been  unable  to  find  any. 
Where  the  telegram  contains  an  uucoudl- 
tional  offer  of  employment  for  a  defimte 
length  of  time,  and  the  testimony  of  the 
plaintiff  shows  that  be  was  in  a  position  to 
accept  the  employment,  and  would  have  done 
so,  this  furnishes  a  fair  and  just  basis  for 
plaintiff's  damages,  and  he  is  entitled  to  re- 
cover. The  rule  on  the  subject  Is  laid  down 
in  37  Cyc.  776,  as  follows:  "Where  the  mes- 
sage is  of  such  a  character  that  its  delivery 
would  have  resulted  in  a  binding  contract  of 
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employment,  and  In  consequence  of  the  neg- 
ligence of  tbe  telegraph  company  no  contract 
is  made,  plaintiff  may  recover  bis  actual  loss, 
namely,  the  amount  which  the  other  party 
would  have  been  legally  obliged  to  pay  Mm 
under  the  contract,  less  what  he  actually 
made  or  could  in  the  exercise  of  reasonable 
diligence  have  made  in  similar  employment 
during  the  corresponding  time.  •  •  •  In 
the  case  of  an  employment  from  day  to  day, 
only  nominal  damages,  or  at  most  one  day's 
salary,  can  be  recovered,  while  in  the  case 
of  an  employment  from  month  to  month  the 
limit  of  plaintltTs  recovery  is  one  month's 
salary."  To  the  same  effect  is  Jones  on 
Teleg.  &  Teleph.,  t  521.  We  are  of  the  opin- 
ion that  the  court  did  not  err  In  excluding 
the  testimony  offered  by  the  plaintiff  as  to 
the  amount  of  profits  he  could  have  made 
under  the  contract 

[3]  The  message,  however,  was  Intelligible, 
and  the  plaintiff  was  prevented  from  accept- 
ing the  employment  by  the  negligence  of  the 
defendant  in  failing  to  deliver  the  message. 
In  the  case  of  Western  Union  Tel.  Ck>.  v. 
Askew,  92  Ark.  133,  122  S.  W.  108,  the  court 
held:  "Where  a  message  offered  to  a  tele- 
graph company  for  transmission  discloses 
upon  its  face  that  it  relates  to  a  business 
transaction  of  importance  and  value  to  the 
sender,  the  company  has  notice  of  any  direct 
or  actual  damages  that  may  result  from  its 
negligence  in  the  transmisfdon  of  the  mes- 
sage, and  is  liable  therefor."  Therefore  he 
was  entitled  to  nominal  damages,  and  the 
court  erred  in  directing  a  verdict  for  the  de- 
fendant 

[4]  Where  a  plaintiff  Is  entitled  to  nominal 
damages  only,  the  Judgment  will  be  reversed, 
but  the  cause  will  not  be  remanded.  In 
such  cases,  Judgment  will  be  entered  here  for 
nominal  damages  and  costs.  Dilley  v.  Thom- 
as, 153  S.  W.  110,  and  cases  dted.  There- 
fore the  Judgment  of  the  lower  court  is  re- 
versed, and  Judgment  will  be  entered  here 
in  favor  of  the  plaintiff  for  nominal  dam- 
ages and  all  the  costs  of  tbis  cause. 


CUNNINGHAM  et  al.  t.  KEESHAN  et  al. 

(Supreme  Court  of  Arkansas.     Nov.  10,  1013.) 

1.  Leveeb  (S  7*)  —  Enlabging  Lbvke  — Con- 
struction OF  Statute. 

Act  March  24,  1913  (Laws  1913,  p.  701) 
I  1,  authorizing  the  commissioners  of  Helena 
Improvement  District  "to  enlarge  and  strength- 
en the  levee  in  said  district,  which  begins  ap- 
proximately at  the  Bontheast  comer  of  the 
Walker  street  levee,  thence  in  a  southern  di- 
rection *  *  *  to  the  southerly  boundary  line 
of  said  district,"  is  to  be  construed  as  giving 
authority  to  enlarge  and  strengthen  all  of  the 
levee  in  said  district,  the  words  following  "the 
levee  in  said  district  being  intended  as  descrip- 
tion thereof,  "which"  referring  to  "levee  in  said 
district,"  and  the  misdescription  not  being  fatal, 
as  the  words  "levee  in  said  district"  would  of 
themselves  be  sufficient ;  the  district  having 
been  created  by  Act  May  31,  1897  (Laws  1897 
[Ex.  Sess.]  p.  22),  for  the  purpose  of  construct- 1 


ing  a  levee  in  front  of  the  district  along  the 

Mississippi  river,  that  act  making  Walker  street, 
along  which,  in  a  westerly  direction  from  near 
the  river,  ran  an  old  levee,  the  northern  bound- 
ary of  the  district;  Laws  1907,  p.  166,  enlarg- 
ing the  district  so  as  to  extend  it  a  mile  and 
a  quarter  north  of  Walker  street ;  a  levee  hav- 
ing then  been  constructed  along  the  river  front 
the  entire  length  of  the  district;  and  In  1913, 
the  entire  length  of  the  levee  needing  to  be  en- 
larged and  strengthened  to  protect  the  district 
from  high  water. 

[Ed.  Note. — For  other  cases,  see  Levees,  Dec 
Dig.  g  7.*] 

2.  Levees  (5  2*)— Impbovkment— Combbrt  of 
Landowners. 

Act  March  24,  1913  (Laws  1913.  p.  791), 
in  authorizing  the  commissioners  of  Helena 
Improvement  District  to  make  an  additional 
improvement  in  its  levee  without  first  obtaining 
the  consent  of  a  majority  in  value  of  the  prop- 
erty owners,  is  not  invalid,  the  district  includ- 
ing suburban  as  well  as  urban  territory,  and 
the  constitutional  provision  regulating  improve- 
ment districts  applying  only  to  one  embracing 
exclusively  urban  property. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent 
Dig.  {  21   Dec  Dig.  {  2.*] 

3.  Levees  (g  25*)  —  Assbbsmxiits  —  Inouease 
BT  CoioassiONEBS. 

The  commissioners  of  Helena  Improvement 
District,  under  the  authority  given  them  by  Act 
March  24,  1913  (Laws  1913,  p.  791),  to  cause 
assessments  for  an  enlargement  and  strength- 
ening of  the  levee  of  the  district,  to  be  made  in 
accordance  with  Act  May  31,  1897  (Laws  1897 
[Ex.  Sess.}  p.  22),  creating  the  original  district, 
have  power  to  increase  the  assessment  on  dis- 
covering before  it  becomes  effectual  that  it  is 
insufficient  to  make  the  improvement,  this  be- 
ing included  in  the  power  given  by  the  original 
act  to  levy  additional  assessmeuta  if  the  first 
assessments  prove  insufficient  to  complete  the 
improvements. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent 
Dig.  §g  24,  28;   Dec.  Dig.  g  25.»] 

4.  Levees  (g  34*)- Bobbowihg  Money— Cow- 

TBACTINO    FOR   INTEREST. 

The  authority  to  borrow  money  to  enlarge 
and  strengthen  a  levee,  given  by  Act  March  24, 
1913  (Laws  1913,  p.  791),  to  the  commissioners 
of  Helena  Improvement  District,  implies  the 
power  to  contract  for  payment  of  interest  not 
exceeding  the  legal  rate  on  the  loan. 

[Ed.  Note. — For  other  cases,  see  Leveea,  Cent. 
Dig.  g  19;    Dec  Dig.  g  34.*] 

Appeal  from  Phillips  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  R.  E.  Cunningham  and  others 
against  D.  Keeshan  and  others  for  injunction. 
From  ■  decree  dismissing  the  complaint 
plaintiffs  appeaL   Affirmed. 

Mehaffy,  Keld  &  Mehaffy,  of  LitUe  Rock, 
for  appellants.  P.  R.  Andrews,  of  Helena, 
and  Rose,  Hemingway,  Cantrell  &  Loughbor- 
ough, of  LitUe  Rock,  for  appellees. 

McCULLOCH,  C.  J.  The  General  Assem- 
bly of  1897,  during  the  extraordinary  session 
of  that  year,  enacted  a  special  statute  (Laws 
1897,  p.  22)  creating  an  improvement  district 
designated  as  the  Helena  Improvement  Dis- 
trict, embracing  substantially  all  the  terri- 
tory of  that  city  and  certain  other  contiguoas 
territory  on  the  south,  for  the  purpose  of 
constructing  a  levee  along  the  Mississippi  riv- 


*For  other  cases  see  same  topic  and  section  NUMBBB  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Re>'r  Indexes 
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ver  in  front  of  tile  district  At  tbat  time 
there  was  an  old  levee  running  from  near 
the  river  hank  In  a  westerly  direction  along 
Walker  street,  which  was  near  the  northern 
boundary  of  the  dty.  The  act  of  1897,  creat- 
ing the  district,  mentions  Walker  street  in 
the  dty  of  Helena  as  the  northern  boundary 
of  the  district  This  statute  was  amended  by 
the  act  of  1907,  p.  166,  enlarging  the  bound- 
aries of  the  district  so  as  to  include  the  bal- 
ance of  the  dty  of  Helena  lying  north  of 
Walker  street,  and  also  outlying  territory 
aa  the  north  outside  of  the  dty  for  a  distance 
of  about  a  mile  and  a  quarter,  and  also  ad- 
ditional territory  lying  south  of  the  district 
as  originally  formed.  In  the  district  thus 
enlarged  a  levee  was  constructed  along  the 
river  front  from  the  north  to  the  south  end 
of  the  district,  the  levee  connecting  on  the 
north  with  the  foothills  of  Crowley's  Ridge, 
which  approaches  the  river  at  that  point, 
and  with  the  line  of  levee  on  the  south  end  of 
the  district  known  as  Cotton  Belt  Levee  Dis- 
trict No.  1.  This  levee,  if  built  of  suffldent 
height  and  strength,  would  completely  pro- 
tect the  lands  lying  in  the  district 

After  the  overflows  of  the  years  1912  and 
1913  the  General  Assembly  of  1913  enacted  a 
statute,  approved  March  24, 1913  (Laws  1913, 
p.  791),  which  authorized  the  commissioners 
to  enlarge  and  strengthen  the  levee,  and  to 
levy  assessments  to  pay  for  the  same,  and 
issue  bonds  for  that  purpose.  The  first  sec- 
tion of  the  act  of  1913,  the  construction  of 
which  Is  Involved  in  this  controversy,  reads 
as  follows:  "The  commissioners  of  Helena 
Improvement  District,  bdng  the  improve- 
ment district  organized  by  Act  9  of  the  ex- 
traordinary session  of  the  General  Assembly 
of  1897,  approved  May  31,  1897,  are  author- 
ized and  directed  to  enlarge  and  strengthen 
the  levee  In  said  district,  which  begins  ap- 
proximately at  the  southeast  corner  of  the 
Walker  street  levee,  thence  In  a  southerly 
direction  along  and  adjacent  to  the  Missis- 
sippi river  to  the  southern  boundary  line  of 
said  district,  together  with  the  necessary 
canals  and  drains  to  make  said  levee  effective 
and  properly  drain  the  district  protected  by 
it  Said  commissioners  are  authorized  and 
directed  to  make  said  Improvement  without 
the  formality  of  a  petition  signed  by  a  ma- 
jority In  value  of  the  landowners  of  said 
district,  and  without  waiting  to  secure  the 
consent  of  any  number  of  landowners  In  said 
district;  the  said  canals  and  drains  to  be 
constrocted,  and  said  levee  to  be  enlarged 
and  strengthened  according  to  plans,  of  the 
material  and  in  the  manner  that  the  commis- 
sioners deem  best"  The  commissioners  of 
the  district  ccmstrued  the  act  as  authority 
to  enlarge  and  strengthen  the  levee  along  the 
whole  front  of  the  district  and  made  plans, 
levied  assessments,  and  are  proceeding  to 
issue  bonds  to  that  end. 

Appellants  are  property  owners  In  the  dis- 
trict, and  instituted  this  action  In  the  chan- 
cery court  of  PhllUps  county  to  restrain  the 


commissioners  from  attempting  to  do  any 
work  on  the  levee  except  that  part  which  Ues 
south  of  Walker  street,  the  contention  being 
that  the  act  of  1913  only  gave  authority  to 
expend  money  on  that  part  of  the  levee.  The 
legality  of  the  proceedings  of  the  commis- 
sioners In  levying  assessments  and  Issuing 
bonds  is  assailed  in  other  respepts,  which 
wiU  be  noticed  later. 

[1]  The  principal  contention  in  the  case  Is 
the  one  above  referred  to,  namely,  that  the 
commissioners  are  exceeding  their  author- 
ity In  expending  money  in  enlarging  and 
strengthening  a  part  of  the  levee  not  referred 
to  in  the  recent  statute.  This  controversy, 
as  before  stated.  Involves  the  construction 
of  the  language  of  the  act  of  1913  to  deter- 
mine whether  the  lawmakers  Intended  to 
give  authority  to  the  commissioners  to  en- 
large and  strengthen  the  whole  of  the  levee, 
or  whether  they  meant  to  separate  a  portion 
of  the  levee  and  authorize  the  work  to  be 
done  on  that  part  alone. 

There  are  certain  elemental  rules  of  con- 
struction to  be  observed  in  the  Interpreta- 
tion of  statutes,'  from  which  we  will  not  de- 
part One  is  that,  where  a  law  is  plain  and 
unambiguous,  there  is  no  room  left  for  con- 
struction, and  neither  the  exigencies  of  a  case 
nor  a  resort  to  extrinsic  facts  will  be  per- 
mitted to  alter  the  meaning  of  the  language 
used  in  the  statute.  Even  where  a  literal 
interpretation  of  the  language  used  will  lead 
to  harsh  or  absurd  consequences,  that  mean- 
ing cannot  be  departed  from  imless  the  whole 
of  the  statute  furnishes  some  other  guide. 
These  rules  of  Interpretation  are  set  forth  In 
the  recent  case  of  State  ex  rel.  Attorney  Gen- 
eral V.  Trulock,  160  S.  W.  516,  and  need  not 
be  further  enlarged  upon  at  this  time. 

The  contention  of  appellants  is  that  the 
Legislature,  in  the  enactment  of  this  statute, 
have  not  undertaken  to  deal  with  the  whole 
of  the  levee,  but  to  separate  one  part  from 
the  other  and  authorize  work  to  be  done  up- 
on that.  The  question  we  have  to  consider 
is  whether  the  language  of  the  whole  statute, 
when  fairly  construed,  refers  to  the  whole 
of  the  levee  or  to  part  of  it  The  language 
employed  in  the  statute  carries  authority 
"to  enlarge  and  strengthen  the  levee  in  said 
district,"  and  we  are  of  the  opinion  that  the 
succeeding  words  In  that  paragraph  were 
intended  to  refer  to  a  description  of  the  whole 
levee,  and,  though  it  prove  to  be  an  Inac- 
curate description.  It  does  not  have  the  ef- 
fect of  limiting  the  antecedent  words.  The 
word  "which"  is  used  as  a  simple  relative 
pronoun,  and  relates  to  the  term  "levee  in 
said  district"  snd  therefore  the  words  which 
follow  must  be  construed  as  an  attempt  at  a 
description  of  that  which  precedes.  In  oth- 
er words,  the  lawmakers  were  not  attempting 
to  separate  the  line  of  the  levee  into  parts, 
and  describe  the  part  which  is  referred  to  In 
granting  authority  to  the  commissioners;  but 
they  clearly  meant  to  grant  authority  to  the 
commissioners  to  enlarge  and  strengthen  the 
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"levee  In  said  district,"  and  the  error  or  In- 
accuracy occurs  In  tbelr  attempt  to  describe 
the  levee  In  the  whole  district 

It  is  unnecessary  to  determine  how  far  the 
word  "approximately"  can  be  stretched  so 
as  to  make  it  fit  the  description.  We  are 
inclined  to  think,  speaking  relatively,  that  a 
point  a  mile  and  a  quarter  north  of  Walker 
street  could  not  be  held  to  be  "approximate- 
ly at  the  southeast  comer  of  the  Walker 
street  levee" ;  but  It  is,  as  before  stated,  un- 
necessary to  pass  upon  that  question,  for  we 
conclude  that  this  error  relates  merely  to  the 
description  of  the  whole  levee,  and  that  it  is 
not  fatal  to  the  act  even  if  it  be  conceded  to 
be  erroneous.  The  words  "levee  in  said  dis- 
trict" are,  of  themselves,  sufficient  descrip- 
tion, and  everything  which  follows  in  that 
paragraph  could  very  well  have  been  omitted. 
This  furnishes  a  sufficient  reason,  if  no  oth- 
er existed,  for  saying  that  the  error  contain- 
ed in  the  language  which  follows  is  not  fatal 
to  the  description  of  the  subject-matter  of  the 
statute.' 

We  do  not  overlook  the  .tact  that,  tinder 
the  original  act  of  1897  organizing  the  dis- 
trict, the  levee  began  at  the  southeast  comer 
of  the  Walker  street  levee,  and  this  is  prob- 
ably what  induced  the  framers  of  the  statute 
to  adopt  the  erroneous  description.  The  de- 
scription of  the  levee  had  been  amended  by 
the  act  of  1907,  which,  under  settled  rules 
of  constraction,  substituted  the  description  in 
the  amendatory  act  for  that  contained  in  the 
original,  and  the  fact  that  the  original  act 
only  was  mentioned  does  not  lessen  the  force 
of  the  descriptive  words  used  applying  the 
act  of  1913  to  the  whole  line  of  the  levee. 
Notwithstanding  the  fact  that  the  district 
bad  been  enlarged  by  the  amendatory  statute 
of  1907,  yet  the  fact  remains  that  the  Helena 
Improvement  District  was  organized  by  the 
act  of  1897;  but  the  words  "levee  in  said 
district"  referred  to  the  territorial  bounds  of 
the  district  as  enlarged  by  the  amendatory 
act  of  1907.  The  lawmakers,  in  the  enact- 
ment of  the  recent  statute,  were  dealing  with 
the  district  as  it  existed  at  that  time,  and 
the  language  used  very  clearly,  we  think, 
refers  to  the  whole  line  of  the  levee.  We  are 
strengthened  in  this  view  by  the  facts  set 
forth  in  the  complaint  that  the  levee  in  front 
of  the  whole  district  "is  not  of  adequate 
height  or  construction  to  be  serviceable  as 
a  levee  for  said  district,  and  that  the  Walker 
street  levee  is  no  longer  adequate  to  retain 
any  overflow  waters  from  the  Mississippi 
river  from  invading  the  district,"  and  that. 
If  only  the  levee  south  of  Walker  street  could 
be  enlarged  and  strengthened,  "the  property 
within  the  district  would  not  be  protected 
from  the  high  water  inasmuch  as  the  water 
could  come  over  the  levee  that  is  located 
north  of  Walker  street" 

The  allegations  of  the  complaint  show  that 
a  constraction  of  the  language  of  the  statute, 


to  the  effect  that  only  the  levee  south  of 
Walker  street  was  to  be  enlarged  and 
strengthened,  would  import  a  purpose  on  the 
part  of  the  lawmakers  to  do  the  absurd  thing 
of  authorizing  a  large  expenditure  of  money 
from  which  no  good  could  result  It  is  true 
that  the  language  of  the  statute  indicates  a 
legislative  determination  of  what  was  neces- 
sary to  be  done  to  the  levee  and  the  extent  of 
the  authority  needed  by  the  commissioners 
to  improve  the  lands  in  the  district  but  the 
construction  which  we  adopt  does  no  violence 
to  the  language  of  the  act  but  on  the  con- 
trary, we  think,  is  in  accord  with  its  literal 
meaning.  The  case  of  Cj^ress  Creek  Drain- 
age District  V.  Wolfe,  168  S.  W.  960,  recently 
decided  by  this  court  is  pressed  upon  dnr 
attention  by  learned  counsel  for  appellants  as 
decisive  of  the  question  now  presented.  It  Is 
true  that  In  that  case  we  found  it  necessary, 
as  in  this,  to  construe  certain  language  em- 
ployed, and  we  held  that  the  Legislature  had 
not  conferred  the  authority  which  the  com- 
missioners of  the  district  were  attempting 
to  exercise.  The  statute  involved  in  that 
case  bore  some  indlda  of  a  design  on  the  port 
of  the  lawmakers  to  confer  the  authority 
claimed  by  the  commissioners,  but  our  conclu- 
sion was  that  the  language  of  the  statute 
could  not  be  interpreted  so  as  to  give  author- 
ity to  that  extent  We  e^itertain  now  no 
doubt  of  the  correctness  of  that  conclusion, 
but  the  language  here  is  ditFerent  and  we 
think  that  we  have  already  expressed  a  fair 
interpretation  of  what  the  lawmakers  meant 
by  the  language  which  was  used.  The  charge 
that  the  commissioners  are  about  to  levy  as- 
sessments for  the  purpose  of  enlarging  and 
strengthening  a  portion  pf  the  levee  not  em- 
braced within  the  authority  conferred  by  the 
act  of  1913  is  therefore  groundless. 

[2]  An  attack  Is  made  on  the  validity  of 
this  statute  in  authorizing  the  additional  im- 
provement "without  the  formality  of  a  peti- 
tion signed  by  a  majority  in  value  of  the  land- 
owners of  said  district  and  without  waiting 
to  secure  the  consent  of  any  number  of  land- 
owners in  said  district"  The  constitutional 
provision  regulating  improvement  districts 
applies  only  to  territory  exclusively  urban, 
and  does  not  apply  to  that  which  includes 
contiguous  suburban  territory.  BuUer  v. 
Board  of  Directors  of  Foarche  Drainage  Dis- 
trict 99  Ark.  100,  137  S.  W.  251.  The  en- 
actment of  the  statute  presupposes  a  legisla- 
tive finding  as  to  the  consent  of  a  majority 
of  the  landowners,  and  therefore  It  is  with- 
in the  power  of  the  lawmakers  to  dispense 
with  the  necessity  for  formal  petition  or 
ascertainment  by  any  other  agency.  The  stat- 
ute is  not  rendered  invalid  on  account  of  the 
omission  to  provide  some  other  agency  for 
the  ascertainment  of  the  consent  of  a  major- 
ity of  the  landowners. 

[3]  There  is  another  contrition  that  the 
conmiissionera  exhausted  their  authority  in 
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cbanglDg  OiB  resolution  fixing  tbe  amoimt  and 
percentage  of  assessments  to  be  paid  eacb 
year.  The  contention  Is  that  the  first  resolu- 
tion, passed  on  August  18, 1913,  exliausted  the 
power  of  the  commlsslonerB,  and  that  the  sub- 
sequent resolutions,  passed  on  August  29 
and  October  23,  1913,  were  therefore  void. 
Tbe  statute  gives  authority  to  the  conuuls- 
sioners  to  make  plans  for  the  li&provement, 
and  to  cause  assessments  of  benefits  to  be 
made  by  the  assessors  in  accordance  with  the 
orislnal  act  of  1897  and  amendatory  act  of 
1907.  The  original  act,  which  In  that  re- 
spect remains  unchanged,  authorizes  Che 
commissioners,  after  tbe  assessment  of  bene- 
fits lias  been  made  by  the  assessors,  to  assess 
tbe  cost  of  tbe  Improvement  upon  the  real 
property  In  the  district  and  apportion  It  on 
the  separate  tracts  or  lots  thereof,  and  to  pro- 
vide for  the  annual  installments  in  which  it 
Is  to  be  paid.  There  is  nothing  in  the  act 
which  limits  the  authority  of  the  commission- 
ers in  assessing  the  cost  of  tbe  improvement 
nntil  it  is  completed,  and,  if  the  first  resolu- 
tion contained  an  error  as  to  the  cost  of  the 
improvement,  the  power  of  the  commission- 
ers to  levy  correct  assessments  was  not  im- 
paired by  it  The  act  expressly  provides 
that,  if  the  first  assessments  should  prove 
Insufficient  to  complete  the  improvement,  the 
board  of  Improvement  could  make  another 
assessment  Therefore  if  before  any  of  the. 
assessments  were  actually  collected  it  was 
ascertained  that  the  amount  of  the  original 
levy  was  insufficient  to  make  the  improve- 
ment, tbe  commissioners  bad  tbe  power  to 
change  the  assessment  before  It  became  ef- 
fective This  was  equivalent  to,  or  rather, 
was  embraced  in,  the  power  to  increase  as- 
sessments or  to  levy  additional  assessments. 

[4]  Further  complaint  is  made  Uiat  the 
commissioners  were  about  to  issue  bonds  or 
other  obligations  for  the  payment  of  money 
and  interest  on  money  borrowed.  The  act  of 
1913  expressly  authorises  the  board  to  fund 
tlie  existing  indebtedness  of  the  district,  and 
"■in  order  to  hasten  the  work,  the  board  shall 
liave  power  to  borrow  money  and  issue  negoti- 
able evidences  of  indebtedness  therefor,  and 
to  pledge  and '  mortgage  the  assessment  of 
benefits  as  security  for  the  repayment  of  such 
loans."  The  authority  to  borrow  money  nec- 
essarily implies  the  power  to  contract  for  the 
payment  of  interest  not  exceeding  the  legal 
rate,  and  that  authority  Is  not  exceeded  in 
the  proposal  to  issue  bonds  bearing  six  per 
cent  interest  Altheimer  v.  Board  of  Di- 
rectors of  Plum  Bayou  Levee  District,  79 
Ark.  229,  95  S.  W.  140. 

Our  conclusion,  upon  the  whole  case,  is 
that  tbe  attack  upon  tbe  proceedings  of  the 
conmiissioners  is  not  well  founded,  and  that 
the  decree  of  the  chancellor  dismissing  the 
complaint  for  want  of  equity  was  correct 

The  decree  is  therefore  affirmed. 


Ex    parte    PATTERSON. 
(Snpreme  Court  of  Arkansas.    Nov.  10,  1913.) 
CoNTxiiPT  (I  36*)— PowxB  TO  Punish— iNFi- 

BIOB    COUBTS. 

The  mayor  of  an  incori>orated  town,  by 
Kirby's  Dig.  §  6586,  merely  declared  to  be  a 
conservator  of  the  peace  "with  all  the  powers 
and  jurisdiction  of  a  justice  of  the  peace,"  baa 
no  power  to  punish  for  contempt  except  that 
committed  in  the  presence  of  tbe  court  or  in 
disobedience  of  its  process ;  that  being  the  limit 
of  power,  in  that  respect,  of  a  jastice  of  the 
peace  by  provision  of  section  726,  and  also  of 
any  Inferior  court  in  the  absence  of  statute  ex- 
pressly conferring  more,  whether  the  creation 
of  tbe  court  be  authorized  by  the  Constitution 
or  only  by  statute. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  |S  100, 107-109;  Dec.  Dig.  §  36.»] 

Appeal  from  Circuit  Court,  Searcy  Coun- 
ty;   George  W.  Reed,  Judge. 

G.  W.  Patterson  was,  by  the  mayor  of  an 
incorporated  town,  adjudged  in  contempt  of 
court,  his  petition  by  certiorari  to  the  circuit 
court  was  dismissed,  and  he  appeals.  Re- 
versed, and  mayor's  judgment  quashed. 

A.  T.  Barr,  of  Marshall,  for  appellant 
Grover  C.  Bratton,  of  Leslie,  for  appellee. 

McOULLOCH,  0.  J.  Appellant,  G.  W.  Pat- 
terson, was  by  the  mayor  of  the  incorporated 
town  of  Marshall  adjudged  to  be  in  contempt 
of  court  for  publishing  in  a  newspaper  an  ar- 
ticle criticising  and  ridiculing  the  mayor  on 
account  of  his  rulings  in  a  certain  case  which 
bad  been  pending  in  his  coart  against  one 
Lindsay  for  alleged  violation  of  an  ordinance 
of  the  town.  The  case  against  Lindsay  had 
been  disposed  of  by  Judgment  Imposing  a 
fine,  which  had  been,  paid,  and  the  matter 
was  thus  ended.  We  pass  over  consideration 
of  the  question  raised  by  appellant  as  to. 
whether  or  not  the  article  published  amount- 
ed in  fact  to  contempt  and  proceed  to  the 
initial  question  of  the  jurisdiction  of  the 
mayor  of  an  Incorporated  town  to  punish 
for  contempt  not  committed  in  the  presence 
of  the  court  or  in  disobedience  of  its  process. 
Appellant  applied  to  the  circuit  court  for 
certiorari  to  bring  up  the  record,  which  was 
done,  but  the  court,  on  hearing  the  cause, 
dismissed  the  petition,  and  an  appeal  to  this 
court  has  been  prosecuted. 

There  Is  no  statute  in  this  state  expressly 
authorizing  the  mayor  of  an  incorporated 
town  to  punish  for  contempt,  but  by  statute 
that  officer  is  declared  to  be  a  conservator  of 
the  peace  throughout  the  limits  of  the  cor- 
poration with  "all  the  power  and  jurisdiction 
of  a  Justice  of  tbe  peace  in  all  matters,  civil 
or  criminal,  arising  under  the  laws  to  the 
state,  to  all  intents  and  purposes  whatever." 
Kirby's  Dig.  $  6586.  The  power  of  Justices 
of  the  peace  to  punish  for  contempt  is  lim- 
ited by  statute  to  misconduct  committed  in 
tbe  presence  of  the  conrt  or  in  disobedience 
of  any  process  issued  by  tbe  court  requiring 
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the  attendance  of  a  witness.  Kirby's  Dig.  | 
726. 

It  Is  seen,  therefore,  that  there  is  no  stat- 
utory authority  to  punish  for  contemptuous 
conduct  committed  other  than  in  the  pres- 
ence of  the  court  or  In  disobedience  of  the 
court's  process.  It  is  contended,  however, 
that  a  mayor  or  Justice  of  the  peace,  as  well 
as  all  other  courts,  possesses  inherent  power 
to  punish  for  contempt  The  case  of  State  t. 
Morrill,  16  Ark.  384,  Is  relied  on  in  support 
of  this  contention.  This  question  was  not 
raised  in  the  Morrill  Case,  for  it  inrolTed 
the  question  of  contemptuous  conduct  to- 
ward the  Supreme  Court. 

It  seems  to  be  very  generally  settled  at 
common  law,  and  also  in  this  country,  that 
inferior  courts  do  not  possess  the  power,  in 
the  absence  of  statute  expressly  conferring 
it,  of  punishing  for  contempt  except  that 
committed  in  the  presence  of  the  court  or  In 
disobedience  of  process.  That  rule  Is  stated 
In  the  Cyclopedia  of  Law,  vol.  9,  p.  28,  and 
numerous  authorities  dted  in  support 

The  case  of  The  Queen  v.  Lefroy,  8  Ii.  R. 
Q.  B.  184,  involved  the  power  of  the  county 
court  to  punish  an  attorney  for  contemptu- 
ous conduct  committed,  not  in  the  presence 
of  the  court,  by  publishing  a  statement  derog- 
atory to  the  judge  of  the  court  Chief  Jus- 
tice Cockburn,  delivering  bis  opinion  as  one 
of  the  Judges  on  appeal,  said :  "I  think  that 
the  Judge  of  the  county  court  has  no  au- 
thority to  punish  for  contempt  not  commit- 
ted in  the  face  of  the  court  It  is  perfectly 
true  that  it  is  laid  down  by  authority,  and 
reason  shows  the  correctness  of  the  rule, 
that  all  courts  of  record  have  power  to  fine 
and  Imprison  for  any  contempt  committed  In 
the  face  of  the  court,  for  the  power  is  neces- 
sary, for  the  due  administration  of  Justice,  to 
prevent  the  court  being  Interrupted.  But  It 
is  quite  another  thing  to  say  that  every  In- 
ferior court  of  record  shall  have  power  to 
fine  or  Imprison  for  contempt  of  court  when 
that  contempt  Is  committed  out  of  court,  as 
the  writing  or  publication  of  articles  reflect- 
ing on  the  conduct  of  the  Judge.  There  are 
other  remedies  for  such  proceedings.  The 
power  to  commit  for  contempt  Is  fully  gone 
into  by  Blackstone  and  Hawkins;  but, 
though  this  power  is  recognized  in  the  su- 
perior courts,  It  is  nowhere  said  that  an  in- 
ferior court  of  record  has  any  power  to  pro- 
ceed for  contempt  ont  of  court;  and  there 
is  an  obvious  distinction  between  the  superior 
courts  and  other  courts  of  record.  *  ♦  • 
Mo  case  is  to  be  found  in  which  such  a  pow- 
er has  ever  been  exercised  by  an  inferior 
court  of  record  or,  at  all  events,  upheld  by 
a  decision  of  the  superior  courts." 

Mr.  Rapalje,  In  his  work  on  Contempts,  f 
4,  says:  "The  power  to  punish  by  commitment 
for  contempt  Is  a  power  belonging  only  to 
Judges  of  certain  courts  and  does  not  arise 
from  the  mere  exercise  of  Judicial  functions. 
The  power,  so  far  as  it  may  be  exercised  by 
judicial  officers,  Is  an  incident  to  a  court,  be- 


longing alike  to  civil  and  criminal  Jurisdic- 
tions, but  not  extending,  at  the  common  law, 
below  such  as  are  courts  of  record  recogniz- 
ed by  the  common  law." 

The  same  rule  Is  stated  In  another  text- 
book on  the  subject,  where  It  Is  said  that: 
"The  Jurisdiction  of  Inferior  courts  of  record 
(such  as  a  court  of  quarter  sessions,  the 
mayor's  court,  and  a  county  court)  is  confin- 
ed to  such  contempts  as  are  perpetrated  In 
fade  curiae  and  does  not  extend  to  such  as 
are  committed  out  of  court,  unless  by  virtue 
of  some  statutory  enactment"  Oswald, 
Contempt  of  Court,  p.  11. 

In  a  well-considered  opinion  of  the  Mew 
Jersey  Supreme  Court  we  find  the  law  on 
this  subject  thoroughly  reviewed,  and  the 
doctrine  is  shown  to  be  well  established  that. 
In  the  absence  of  statute,  the  power  to  punish 
for  contempt  is  not  possessed  by  inferior 
courts  not  of  record  except  for  contemptuous 
conduct  committed  in  the  presence  of  the 
court  or  in  disobedience  of  Its  process.  That 
case  Involved  the  power  of  the  recorder  of 
a  municipality  to  punish  for  contempt  The 
learned  Judge  delivering  the  opinion  In  that 
case,  said :  "To  punish  by  a  commitment  for 
contempt  Is  a  power  belonging  only  to  Judges 
of  certain  courts  and  does  not  arise  from  the 
mere  exercise  of  Judicial  functions.  •  •  • 
That  power,  so  far  as  It  may  be  exercised  by 
judicial  officers.  Is  an  Inddent  to  a  court,  be- 
longing alike  to  courts  of  dvll  and  criminal 
Jurisdictions,  but  not  extending,  at  the  com- 
mon law,  below  such  as  are  courts  of  record 
recognized  in  the  common  law.  The  general 
doctrine  of  the  English  law  is  that  all  courts 
of  record  may  fine- or  imprison  for  contempts 
In  the  face  of  the  court.  •  •  ,•  A  power 
to  fine  or  Imprison  In  such  cases,  although 
necessary  for  the  proper  discharge  of  the 
duties  of  a  court  not  of  an  inferior  jurisdic- 
tion, and  for  the  maintenance  of  Its  inde- 
pendence and  dignity,  should  not  belong  to 
all  persons,  bodies,  or  tribunals,  who  may 
have  a  Judldal  duty  to  perform.  The  com- 
mon law  wisely  did  not  recognize  it  in  courts 
below  those  of  record ;  and  we  would  be  do- 
ing violence  to  the  liberty  of  the  dtlzen  to 
encourage  its  existence  in  any  of  our  own 
courts,  except  those  that,  in  their  very  na- 
ture, •  •  *  are  courts  of  record,  with 
Jurisdictions  not  beneath  the  character  of 
those  so  treated  in  the  common  law."  In  re 
Kerrigan,  83  N.  J.  Law,  344. 

It  is  insisted  by  counsel  for  the  munldpal- 
ity,  while  conceding  the  general  doctrine 
thus  stated,  that  it  does  not  apply  to  Jus- 
tices of  the  peace  and  mayors  in  this  state 
because  their  creation  Is  expressly  authoriz- 
ed by  the  Constitution  of  the  state:  We  do 
not  see  the  force  of  that  distinction,  because 
It  is  merely  a  question  of  the  legal  existence 
of  the  court,  whether  created  by  express  con- 
stitutional authority  or  merely  by  legislative 
authority. 

The  reason  for  the  rule  at  all  time  has 
been  that  inferior  courts  not  of  record  shall 
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not  be  granted  such  power  unless  expressly 
intrusted  with  It  by  tbe  lawmakers.  The 
courts  will  not  construe  the  law  to  grant 
such  inherent  power  to  courts  of  that  class. 
Tbe  mayor  being  without  Jurisdiction  to 
pnnish  for  the  aUeged  contemptuous  conduct 
specified  In  the  information  filed  before  him 
tbe  Judgment  rendered  against  appellant  was 
void  and  should  have  been  quashed  by  the 
drcnlt  court  The  judgment  of  the  circuit 
court  is  therefore  reversed,  and  the  mayor's 
Judgment  Is  quashed. 


TtTRQUETT  ▼.   McMURRAIN. 
(Supreme  Court  of  Arkansas.    Nov.  17,  1913.) 

1.  BoimDABixa   (|   41*) — Agreed   BoniroABY 

LlH»— CONTKa^-lNBTBDCTIONS. 

In  a  suit  involTuig  a  disputed  boundary 
line,  the  court  properly  charged  that  where 
there  is  doubt  or  dispute  as  to  the  true  location 
of  a  boundary,  the  parties  may  fix  a  line  by 
parol,  which,  when  followed  by  possession,  will 
be  conclusive  upon  them,  though  the  possession 
is  not  for  the  full  statutory  period ;  and,  if  tbe 
jury  l>elieve  tliat  the  true  location  of  the  line 
between  plaintiff  and  defendant  was  in  doubt, 
ud  diey  agreed  on  a  line  in  furtherance  thereof, 
constructed  a  joint  fence  and  took  possession 
of  the  land  and  cultivated  the  same  up  to  the 
fence,  then  the  line  fixed  was  conclusive  be- 
tween them  whether  correct  or  not. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  205-207 ;    Dec.  Dig.  |  41.*] 

2.  Trial  (S  243*)— Instructions— Conflict. 

Where,  in  an  action  involving  a  disputed 
boundary  line,  the  court  correctly  charged  on 
^leed  Doundary,  but  later  made  plaintiff's 
right  to  recover  the  disputed  land  to  depend 
solely  on  whether  he  had  occupied  it  adversely 
for  seven  years,  intending  to  claim  it  as  hia 
own,  regardless  of  whether  the  line  established 
Vj  a  certain  survey  was  the  true  line,  such  in- 
struction was  conflicting  and  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  564,  665;   Dec.  Dig.  |  243.»] 

3.  Trial  ({  253*)  — iNSTRUCTiowa  — Applica- 
BiuTT  to  Evidence. 

Where,  in  a  suit  involving  a  disputed 
boundary  line,  defendant's  testimony  showed 
that  plaintiff  promised  to  pay  rent  for  the  land 
in  controversy  for  the  year  1912  without  condi- 
don,  while  plaintiff  testified  that  such  agree- 
ment was  on  condition  that  it  should  afterwards 
be  determined  that  defendant  was  the  owner  of 
the  land  which  plaintiff  at  the  time  was  con- 
troverting, an  instruction  that,  if  the  jury  found 
tbat  plaintiff  held  possession,  claiming  owner- 
ship, of  the  strip  for  seven  years  before  defend- 
ant took  possession,  that  would  vest  title  in 
plaintiff,  if  adverse,  and  the  testimony  as  to 
tbe  idleged  rent  contract  could  only  be.  consid- 
ered to  determine  whether  the  plaintiff's  pos- 
session prior  to  defendant's  taking  possession 
was  adverse  to  the  right  or  claim  by  defendant 
and  "it  cannot  be  considered  at  all  unless  you 
find  tbat  the  rent  contract  was  made  uncondi- 
tionally," was  erroneously  modified  by  striking 
out  the  language  quoted  as  in  effect  withdraw- 
ing plaintiff's  testimony  from  the  Jury. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623;    Dec  Dig.  {  263.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Jeff  T.  Cowling,  Judge. 
Ejectment  by  J.  W.  L.  Turquett  against  O. 


W.  McMurraln.   Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

This  Is  a  suit  In  ejectment  by  appellant 
against  the  appellee  for  a  strip  of  land  about 
75  feet  wide  at  one  end  and  about  45  feet 
wide  at  the  other  end,  along  the  section  line 
between  sections  34  in  township  9  S.,  range 
27  W.,  and  section  3  in  township  10  S.,  range 
27  W.,  also  the  township  line  running  east 
and  west  between  said  sections.  Tbe  com- 
plaint alleged  that  appellant  was  the  owner  of 
the  S.  W.  ^  of  the  S.  W.  ^  of  section  34, 
township  9  S.,  range  27  W.,  including  all  the 
inclosed  land,  and  which,  In  addition  to  the 
above,  included  the  strip  In  controversy.  It 
also  alleged  that  something  over  20  years 
ago  the  line  between  the  land  of  the  appel- 
lant and  the  appellee  was  surveyed  and  es- 
tablished by  I.  M.  Puckett  the  county  sur- 
veyor of  Howard  county,  "with  the  knowl- 
edge, consent,  and  approval"  of  the  api)eUee, 
and  had  been  recognized  by  the  appellee,  as 
well  as  by  the  appellant,  as  the  line  between 
their  land  for  more  than  20  years ;  that  the 
parties,  15  years  ago,  had  built  a  partner- 
ship fence  on  the  line  thus  established;  -that 
apitellant  bad  been  in  the  adverse  possession 
of  the  lands  claimed  by  him  for  more  than 
20  years.  He  alleged  that  since  December 
31,  1912,  appellee  had  fenced  and  taken  pos- 
session of  the  strip  on  the  south  boundary  of 
appellant,  and  had  been  In  tbe  unlawful  pos- 
session thereof  since  that  time.  The  appellee 
denied  that  any  line  was  ever  established 
between  sections  3  and  34  that  was  ever  ac- 
quiesced in  until  the  year  1912,  at  which 
time  the  line  was  run  out  by  the  surveyor  of 
Howard  county  and  the  Une  established; 
that  In  establishing  said  line  appellant's  fence 
was  found  to  be  over  the  south  boundary  Une 
between  sections  3  and  34,  and  Inclosing  cer- 
tain land  in  section  3  belonging  to  appellee 
which  appellee  had  always  owned  and  had 
the  right  to  possession  of;  that  appellee  own- 
ed and  always  claimed  all  of  the  N.  W.  ^ 
of  the  N.  W.  ^  of  section  3  In  township  10 
S.,  range  27  W.,  and  appellant  was  tbe  owner 
of  the  S.  W.  V4.  of  the  S.  W.  ^  of  secUon 
34,  township  9  S.,  range  27  W.,  claiming  to 
the  section  Une  and  no  further;  that  the 
land  inclosed  by  appellant  belonging  to  ap- 
peUee  was  not  held  by  him  under  the  claim 
of  ownership,  but  only  believing  that  he  was 
the  owner  of  the  land  In  section  84;  that 
appellant  always  acknowledged  the  right  of 
ownership  of  appellee  of  all  land  In  section 
3  adjoining  appeUant'a  land  in  section  34. 

The  appellant  testified,  In  part  as  foUows: 
He  owned  80  acres  of  land  in  sections  33  and 
34.  Appellee's  land  lay  south  of  appellant's 
east  40,  and,  as  appellant  supposes,  is  In 
section  3.  He  considered  the  land  he  had 
inclosed  as  his  by  description  in  his  deed. 
He  claimed  the  land  south  of  the  line  estab- 
Ushed  by  Surveyor  Huddleston  as  a  part  of 
section  34,  and  had  never  claimed  any  land 
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In  sectton  8.  Appellant's  land  had  been  un- 
der fence  about  22  years.  Appellee  and 
appellant  made  a  lane  tbrougb  there  for  road 
convenience.  The  fence  was  placed  about  six 
feet  north  of  appellant's  line.  This  fence 
remained  there  about  eight  years.  Appellant 
and  appellee  then  decided  to  inclose  the  road 
and  make  a  partnership  fence  between  them, 
which  they  did.  The  line  between  appellant 
and  appellee  was  first  established  by  Puckett, 
the  county  surveyor;  appellee  and  appellant 
being  present  Each  left  six  feet  space  for 
the  road,  and  they  afterwards  inclosed  the 
road  and  built  a  partnership  fence  on  the 
line  established  by  Puckett  That  had  been 
about  15  years  ago.  He  had  been  claiming 
the  land  to  the  line  as  established  by  Puck- 
ett ever  since.  Had  always  Intended  to 
claim  to  where  this  line  was  run. 

The  appellee^  In  part,  testified  as  follows: 
"I  have  always  contended  for  the  land  that 
was  to  the  section  line,  and  Mr.  Turquett's 
fence.  We  put  the  fence  up  there  not  know- 
ing Just  where  the  section  line  was.  I  didn't 
know,  and  I  told  him  that  I  didn't  know 
whether  It  was  correct  or  not  He  told  me 
that-he  didn't  know.  It  was  my  understand- 
ing with  him  that  he  claimed  to  the  section 
line.  At  the  time  the  wire  fence  was  put  up 
there  was  no  understanding  or  agreement 
that  it  was  to  be  the  line  unless  It  was  the 
section  line.  It  has  always  been  the  agree- 
ment that  the  true  line  should  govern  as 
between  us.  There  was  an  agreement  be- 
tween Mr.  Turquett  and  myself  in  March, 
1912,  about  the  strip  of  land  in  controversy. 
At  first  he  wanted  to  buy  the  land,  but  I 
would  not  sell  It  to  him.  He  then  rented 
it  from  me  and  agreed  to  pay  me  the  third 
and  fourth  of  the  1912  crop,  and  to  move  the 
fence  or  help  me  move  it  when  we  got  time." 

The  appellant  further  testified  that  he 
never  proposed  to  buy  the  strip  of  land  In 
controversy  from  the  appellee.  He  rented  the 
land  from  appellee  after  Huddleston  made 
his  survey  in  this  way  (quoting  appellant's 
language):  "I  said  (to  appellee),  'You  are 
claiming  according  to  the  Huddleston  line, 
and  I  am  claiming  according  to  the  Puckett 
line.'  I  said,  'I'll  make  you  this  proposition: 
'  I  will  rent  this  land  from  you,  and  when  this 
thing  is  finally  settled,  if  you  get  the  land 
I  will  pay  you  rent,  and  If  I  get  the  land  I 
don't  owe  you  anything.'  With  that  condi- 
tion I  rented  the  land." 

The  above  Is  enough  of  the.  testimony  to 
show  the  theory  upon  which  the  cause  was 
submitted  to  the  Jury. 

The  court,  among  other  instructions,  gave 
at  the  instance  of  appellant  the  following: 

"(2)  You-  are  further  instructed  that  where 
there  is  doubt  or  uncertainty  or  a  dispute  as 
to  the  true  location  of  a  boundary  line,  the 
parties  may,  by  parol,  fix  a  line  which  will 
at  least,  when  followed  by  possession  with 
reference  to  the  boundary  so  fixed,  be  con- 
clusive upon  them,  although  the  possession  is 
not  for  the  full  statutory  period;    and,  if 


you  beUeve  from  the  evidence  In  tbla  case 
that  the  true  location  of  the  line  between 
plaintiff  and  defendant  was  in  doubt  or  nn- 
certalnty,  and  that  the  parties  agreed  upon 
a  line  between  them,  and  in  furtherance 
thereof  put  a  Joint  fence  thereon,  and  that 
the  parties  took  possession  of  the  land  and 
cultivated  same  up  to  the  fence  so  construct- 
ed, then  you  are  instructed  the  line  so  fixed 
is  conclusive  upon  the  parties,  whether  rigbt 
or  wrong,  although  the  possession  of  the 
land  after  agreement  is  not  for  the  full  stat- 
utory period  of  seven  years." 

The  court  refused  to  give  prayer  for  In- 
struction No.  9,  as  follows:  "If  you  find  from 
the  evidence  that  the  plaintiff  held  possession 
and  claimed  ownership  of  the  strip  of  land 
in  controversy  for  seven  years  before  the  de- 
fendant took  possession  about  the  first  of  the 
present  year,  this  would  vest  title  In  the 
plaintiff  if  adverse,  and  the  testimony  as  to 
the  alleged  rent  contract  can  only  be  consid- 
ered to  determine  whether  the  possession  of 
the  plaintiff  prior  to  the  time  of  taking  pos- 
session by  the  defendant  was  adverse  to  the 
right  or  claim  of  the  defendant,  and  cannot 
be  considered  at  all  unless  yon  find  that  the 
rent  contract  was  made  unconditionally." 
But  over  the  objection  of  appellant,  the 
court  amoided  the  above  instruction  by 
striking  out  the  words,  "and  cannot  be  con- 
sidered at  aU  unless  you  find  that  the  rent 
contract  was  made  unconditionaUy/'  to  which 
appellant  excepted. 

The  court  granted  appellee's  request  for 
instruction  No.  1,  to  the  effect  that  the  ap- 
pellant could  only  acquire  title  to  the  strip 
of  land  in  controversy  by  reason  of  open, 
continuous,  notorious,  hostile,  and  adverse 
possession  of  the  same  for  a  period  of  seve& 
years,  and  claiming  it  all  the  time  as  his 
own,  and  not  intending  to  claim  at  any  time 
only  to  the  true  boundary  line  between  ap- 
pellant and  appellee,  "if  the  Jury  found  that 
the  Puckett  survey  was  not  the  true  line." 

And,  further.  In  appellee's  prayer  for  in- 
struction No.  2,  the  court  told  the  Jury:  "So, 
if  the  Jury  find  in  this  case  that  the  plain- 
tiff during  the  time  that  he  has  had  the 
land  inclosed  only  intended  to  claim  to  the 
true  boundary  line,  then  his  possession  would 
not  be  adverse  within  the  meaning  of  the 
law,  and  your  verdict  will  be  for  the  de- 
fendant." 

Exceptions  were  duly  saved  to  the  rulings 
of  the  tourt  in  the  giving  and  refusing  of 
instructions,  and  from  a  Judgment  in  favor 
of  the  appellee  appellant  prosecutes  this  ap- 
peal. 

W.  P.  Feazel  and  W.  C.  Rodgers,  both  of 
Nashville,  for  appellant  Sain  &  Sain,  of 
Nashville,  and  Steel,  Lake  &  Head,  of  Tex- 
arkana,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  One  of  the  Issues  presented  by  the  plead- 
ings was  as  to  whether  or  not  appellant 
and  appellee  had  agreed  upon  a  boundary 
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Use  between  tbdr  adjoining  lands.  The 
court  correctly  presented  this  Issue  In  tn- 
stmctlon  No.  2,  given  at  the  instance  of  the 
appellant  This  instruction  was  in  accord 
with  the  mle  announced  in  Payne  r.  Mc- 
Bilde,  96  Axk.  16S,  131  S.  W.  463,  Ann.  Gas. 
1912B,  661. 

[2]  Bat  In  Instructions  given  at  the  In- 
stance of  the  appellee  the  court  made  the 
appellanf  8  right  of  recovery  depend  solely 
opon  whether  or  not  he  had  occupied  the 
land  by  adverse  possession  for  seven  years, 
Intending  to  claim  the  same  as  his  own,  re- 
gardless of  whether  or  not  the  line  estab- 
lished by  the  Fuckett  survey  was  the  true 
boondaiy  between  them. 

One  ground  of  appellant's  objection  to 
these  instmctlona,  given  at  the  instance  of 
the  appellee,  was  that  they  were  In  conflict 
with  instructionB  givoi  at  the  request  of 
the  appellant,  and  "beca:u8e  they  were  con- 
fusing to  the  Jnry,  In  connection  with  the 
Instructions  given  for  appellant" 

These  Instrnctions,  given  at  the  instance 
of  the  appellee.  Ignored  the  contention  of  the 
appellant  as  to  the  boundary  being  establish- 
ed by  parol  agreement,  and  the  court  erred 
In  not  harmonizing  the  instructions. 
.  [3]  The  court  erred  in  modifying  the  ap- 
pellant's prayer  for  instruction  No.  9  by 
gtrildng  out  the  words,  "and  cannot  be  con- 
sidered at  all  unless  you  find  that  the  rental 
contract  was  made  unconditlonaUy."  The 
testimony  of  the  appellee,  It  is  true,  tended 
to  show  that  appellant  promised  to  pay  rent 
for  t!he  year  1912,  and  that  this  promise  was 
made  without  condition,  which  would  tend  to 
show  a  recognition  of  the  title  to  the  property 
in  the  appellee,  and  that  appellant  agreed 
to  oGcopy  the  same  as  his  tenant  But  the 
testimony  of  the  appellant,  on  the  other  hand, 
tended  to  show  that  he  agreed  to  pay  rent 
to  the  appellee  for  the  year  1912  only  upon 
conditioii  that  It  should  be  afterwards  de- 
termined that  appellee  was  the  owner  of  the 
strip  of  land  tn  controversy,  which  fact  ap- 
pellant at  that  time  was  controverting.  Now, 
the  court,  by  striking  out  the  words  mention- 
ed, permitted  the  Jury  to  consider  the  agree- 
ment npon  the  part  of  the  appellant  to  pay 
rent  for  the  year  1912  as  tending  to  show  an 
nncondltlonal  recognition  of  appellee's  claim 
of  ownership  in  the  land  In  controversy. 
This  was  highly  prejudicial  to  appellant, 
for,  according  to  his  testimony,  the  agree- 
ment to  pay  rent  was  only  by  way  of  a  com- 
promise or  settlement  of  the  issue  between 
them  as  to  the  occupancy  of  the  land  for  the 
time  being;  that  is,  nntll  It  should  be  legal- 
ly determined  as  to  who  was  the  owner  of 
the  land  In  dispute.  In  other  words,  the  dec- 
larations of  appellant,  as  he  contends,  were 
In  the  nature  of  a  temporary  compromise  of 
that  issue,  and  not  at  all  a  recognition  of 
appellant's  claim  of  ownership.  The  strik- 
'Jig  out  of  the  words  objected  to  deprived 


the  appellant  of  the  benefit  of  this  contention 
before  the  Jury.  The  testimony  of  the  dec- 
larations of  appellant,  tending  to  show  his 
agreement  to  rent  the  land,  would  be  com- 
petent only  on  the  issue  of  adverse  posses- 
sion, provided  they  were  not  made,  as  he 
claimed,  by  way  of  temporary  compromise 
of  a  matter  that  was  then  at  issue  between 
him  and  the  appellee. 

We  find  no  substantial  error  in  the  other 
rulings  of  the  court,  but  for  those  indicated 
the  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 


JONES  V.  BURKS  et  aL 
(Supreme  Court  of  Arkansas.    Nov.  10,  1913.) 

1.  EsTOFPEi.  (i  119*)— Question  von  Jury. 

In  replevin  for  an  automobile  offered  and 
exhibited  as  the  prize  in  a  contest  for  news- 
paper subscriptions,  where  a  defendant  who 
was  represented  to  have  sold  the  car  to  the 
newspaper  company  claimed  to  be  the  owner 
thereof,  held  on  the  evidence  that  the  question 
whether  defendant  had  estopped  himself  from 
such  claim  was  for  the  jury. 

[Ed.    Note.— For   other    cases,    see    Estoppel, 
Cent  Dig.  |  309 ;   Dec.  Dig.  i  119.*] 

2.  Paetnebship  {J   218*)— Saij»— AtrrnoBiTY 
TO  DxLivKB— Question  tob  Jubt. 

In  replevin  for  an  automobile  claimed  by 
plaintiff  as  the  prize  in  the  contest  for  news- 
paper subscriptions,  held  on  the  evidence  that 
whether  one  interested  with  defendant  in  the 
sale  of  the  car  to  the  newspaper  company  on 
commission  had  authority  to  deliver  it  was  for 
the  jury. 

[EM.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f S  49,  426-428 :    Dec.  Dig.  |  218.*] 

3.  Saijcb  (I  181*)- SuFFicnsNOT  or  Evidence 
—Deliveby— Replevin. 

In  replevin  for  an  automobile  won  by 
plaintiff  as  a  prize  in  a  contest  for  newspaper 
subscriptions,  evidence  held  sufScient  to  show 
that  the  automobile  had  been  delivered  to  plain- 
tiff in  pursuance  of  the  contract  of  sale  be- 
tween the  defendant  and  the  newspaper  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  a  4T3-491 ;   Dec.  Dig.  {  181.*] 

4.  Estoppel   (S  117*)— Trial— Admissibility 
OF  EviDENcas. 

In  replevin  for  an  automobile  won  by 
plaintiff  in  a  contest  for  newspaper  subscrip- 
tions, in  which  the  automobile,  though  exhib- 
ited as  the  prize,  was  claimed  by  defendant  to 
be  his  property,  and  not  that  of  the  newspaper, 
the  exdusion  of  evidence  as  to  the  declaration 
of  defendant  to  the  effect  that  the  contest  was 
qn  the  square,  and  that  the  person  who  "won" 
the  car  would  get  it,  though  not  shown  to  have 
been  communicated  to  the  plaintiff,  were  ad- 
missible as  tending  to  show  defendant's  partici- 
pation in  the  contest  and  his  consent  to  the 
delivery  of  the  car  to  plaintiff  after  the  contest 
had  closed,  and  on  the  same  ground  evidence  as 
to  streamers  on  the  car  indicating  that  it  was 
the  one  to  be  given  the  winner,  and  as  to  the 
car  being  in  front  of  the  newspaper  office,  were 
admissible.  i 

[Ed.    Note.— For   other   cases,    see   Estoppel, 
Cent  Dig.  i  307 ;  Dec.  Dig.  |  117.*] 

6.  Replevin    (8    8*)— Title    and   Riort   or 
Possession. 

Where  the  automobile  which  plaintiff  won 
in  the  contest  for  newspaper  subscriptions  was 


*Far  other  cases  tee  same  topic  ana  lecUon  NVMBBB  la  Dec.  Olf .  4k  Am.  Dig.  Key-Mo.  Series  A  Beo'r  TodA-'M 
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not  delivered  to  him,  he  could  not  maintain 
replevin  to  recover  posseesion;  but  where  it 
was  delivered  to  him  with  the  consent,  either 
express  or  implied,  of  the  party  selling  it  to 
the  newspaper  and  participating  in  the  scheme, 
the  title  passed  and  he  could  recover. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  S|  45-68;   Dec.  Dig.  |  8.*J 

6.  Lotteries  (S  12»)— Right  of  Action. 

Where  there  was  a  contract  of  sale  of  an 
automobile  completely  executed  by  delivery  to 
the  winner  in  the  contest  for  newspaper  sab- 
Bcriptions,  it  was  wholly  Immaterial  whether 
the  contest  was  a  lottery. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent  Dig.  {{  12,  13;  Dec.  Dig.  1 12.*] 

Appeal  from  Circuit  Conrt,  Garland  Coun- 
ty;   Calvin  T.  Cotbam,  Judge. 

Replevin  by  Earlle  Jones  against  J.  P. 
Buries  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed for  new  trial. 

This  la  a  suit  by  appellant  to  replevy  from 
the  appellees  an  automobile,  which  she  al- 
leged was  worth  the  sum  of  $500.  Appel- 
lant alleged  that  she  acquired  title  to  the 
property  as  follows:  She  entered  a  contest 
to  procure  subscriptions  for  the  Bulletin 
Publishing  Company,  a  newspaper  that  had 
offered  to  the  person  procuring  the  greatest 
number  of  subscribers  a  flve-passenger  auto- 
mobile; that  she  was  the  successful  con- 
testant and  was  so  declared  by  the  Bulletin 
Publishing  Company ;  that  the  Bulletin  Pub- 
lishing Company  had  arranged  with  J.  A. 
Rlggs  to  procure  the  automobile;  that  the 
automobile  was  advertised  and  paraded  on 
the  streets  by  Rlggs  and  the  Bulletin  Pub- 
lishing Company  as  the  automobile  to  be 
given  as  a  prize  to  the  successful  contestant; 
that,  after  the  contest  was  ended  and  the 
appellant  declared  the  successful  contestant, 
the  appellee  Riggs,  by  his  copartner,  Shelton, 
delivered  the  machine  to  the  appellant  as  her 
property,  but  that  they  afterwards  kept  the 
same  in  their  possession  and  refused  to  de- 
liver the  same  to  the  appellant  She  fur- 
ther alleged  that  Rlggs  was  financially  in- 
terested in  tbe  Bulletin  Publishing  Company; 
that  he  knew  that  the  company  was  offering 
to  sell  and  deliver  the  automobile  in  contro- 
versy upon  the  terms  presented  In  the  con- 
test; knew  that  tbe  appellant  was  working 
to  win  the  contest,  and  that  the  Bulletin 
Publishing  Company  was  receiving  the  bene- 
fit of  her  work ;  that  the  appellee  made  no 
objection  to  the  fact  that  tbe  Bulletin  Pub- 
lishing Company  was  representing  said  car 
as  its  own  property  and  the  car  to  be  de- 
livered to  the  successful  contestant  at  the 
termination  of  the  contest  But,  on  the  con- 
trary, that  he  permitted  the  publishing  com- 
pany to  exhibit  the  same  as  the  prize  to  be 
given  the  successful  contestant  and  never 
claimed  any  Interest  in  the  automobile  until 
after  tbe  contest  and  after  the  car  had  been 
delivered  to  tbe  plaintiff.  She  set  up  that 
Rlggs  was  therefore  estopped  from  asserting 
any  claim  to  the  automobile  In  controversy. 


Appellee  Rigga  answered,  denying  tbe  allega- 
tions of  the  complaint,  and  alleging  that  he 
at  all  times  claimed  to  be  the  owner  of  said 
automobile,  and  that  he  had  never  sold  It 
to  any  one  or  done  any  act  that  would  estop 
him  from  claiming  the  ownership  of  tbe  au- 
tomobile. 

Tbe  testimony  in  the  case  was  substantial- 
ly as  follows:  Appellee  J.  A.  Rlggs  knew  of 
the  contest  that  was  being  presented  through 
the  Bulletin  Publishing  Company,  a  news- 
paper, for  prizes,  which,  among  other  things, 
included  a  27  Overland  automobile,  to  be 
given  to  the  one  who  obtained  tbe  greatest 
number  of  subscriptions  to  the  paper.  He 
carried  an  automobile  to  Hot  Springs  and 
took  It  down  to  the  Bulletin  office  each  day 
at  a  stated  hour  and  left  it  standing  before 
the  Bulletin  office  20  or  30  minutes.  One  day 
it  stood  there  a  couple  of  hours — the  evening 
that  the  contest  closed.  He  stated  that 
the  car  belonged  to  him.  He  liad  a  partner 
by  the  name  of  Shelton,  who  was  Interested 
with  him  in  the  sale  of  Overland  cars,  but 
he  had  no  Interest  In  tbe  machine  in  contro- 
versy. He  stated  that  he  was  not  Interested 
In  the  contest  He  knew  that  the  contest 
was  going  on,  and  knew  that  the  appellant 
was  in  the  contest  He  read  in  the  paper 
that  the  Bulletin  car  would  be  exhibited  al 
4  o'clock  at  the  Bulletin  office  every  day. 

Burks,  the  owner  of  the  paper,  said  he 
wanted  a  good  car,  as  they  would  be  enabled 
to  Induce  the  people  to  work  harder  for  a 
new  car.  It  was  the  purpose  of  Burks  to 
show  the  car  in  controversy  as  being  the  car 
that  the  Bulletin  Publishing  Company  of- 
fered to  the  winner  in  tbe  contest;  but  the 
purpose  of  the  appellee  was  to  sell  the  car 
for  cash.  When  the  appellee  took  tbe  car  to 
Burks,  he  told  appellee  he  did  not  have  the 
money  for  it  and  to  bring  It  down  again. 
The  contest  came  off,  Burks  never  paid  ap- 
pellee anything,  and  appellee  kept  the  car. 
Appellee  told  Burks  that  be  would  not  in 
any  sense  of  the  word  consent  that  the  car 
was  the  car  of  the  pubUsblng  company,  but 
he  did  let  Burks  put  tbe  banners  on  it,  and 
appellee  drove  it  up  the  street  with  the  ban- 
ners on.  Tbe  banners  read  that  this  car  was 
to  be  given  to  the  lucky  contestant  in  tbe 
contest  given  by  the  Bulletin  company. 

Witness  Shelton  testified  that  he  was  in- 
terested with  Rlggs  In  the  Overland  automo- 
bile sales  in  Hot  Springs  in  April,  19li.  He 
had  no  ownership  in  the  machines,  but  was 
interested  in  the  commission  on  sales.  The 
only  commission  they  were  to  get  on  this 
machine  was  the  benefit  of  tbe  advertisement 
that  the  publishing  company  was  to  carry 
in  the  paper  for  him  and  Rlggs.  Tbe  car 
was  brought  to  Hot  Springs  for  the  Bulletin 
Publishing  Comi»any.  The  car  was  the  capi- 
tal prize  In  the  contest.  Witness  stated:  "I 
took  Miss  Clones  out  In  tbe  machine  after  tbe 
contest  closed.  She  didn't  ask  me  to  de- 
liver the  machine  to  her;    didn't  say  any- 
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tbing  about  wanting  the  possession  of  it  If 
she  Iiad,  I  don't  think  I  would  bare  turned 
it  orer  to  her,  for  I  bad  no  authority  to  turn 
it  over  to  her  without  an  order.  I  didn't 
understand  that  talcing  her  out  for  a  ride 
she  was  asking  me  to  turn  the  machine  over 
to  her.  I  Just  supposed  she  thought  the  ma- 
chine was  hers  and  didn't  know  any  differ- 
esoe  but  that  the  machine  did  belong  to  her." 

Appellant,  in  her  own  l>ehalf,  testified,  in 
part,  tliat  she  entered  into  the  contest,  knew 
the  terms,  knew  the  prizes  offered,  and  suc- 
ceeded in  getting  $1,400  in  subscriptions  for 
the  capital  prize,  and  the  Bulletin  Company 
announced  that  she  had  won  the  prize  and 
she  owned  the  car,  got  It,  and  took  It  to  her 
home  and  showed  it  to  her  mother,  bought 
the  gasoline  to  run  it,  and  would  not  have 
worked  in  the  contest  had  she  known  the  car 
was  not  the  Bulletin  car.  She  saw  the  car 
at  the  Bulletin  office  and  at  the  garage  be- 
fore the  contest  closed. 

Other  witnesses  testified  that  the  car  was 
exhibited  in  front  of  the  Bulletin  office  as 
the  capital  prize  to  be  given  to  the  winner 
of  the  contest ;  tliat  It  was  run  up  and  down 
the  streets  of  Hot  Springs  with  streamers 
on  it  showing  that  it  was  the  prize  car. 

One  witness  testified  in  regard  to  the  de- 
livery of  the  car  as  follows:  "I  was  there 
the  Saturday  night  when  the  contest  closed. 
The  next  day  Miss  Jones  and  myself  went 
to  the  garage.  Mr.  Shelton  said  if  Miss 
Jones  wonld  get  some  gasoline  he  would  take 
her  out  for  a  ride.  We  went  and  got  the 
gasoline  and  rode  all  around  town.  He  took 
the  automobile  to  Miss  Jones'  home  and 
asked  her  if  he  should  take  it  in  the  barn, 
and  she  said,  'No,  we  will  keep  it  in  the 
garage  until  we  get  a  place  for  it'  Mr. 
Riggs  was  not  present" 

Other  witnesses  testified  that  they  had 
talked  with  Biggs  about  the  machine  before 
the  contest  closed,  and  that  he  stated  that 
the  contest  was  on  the  square,  and  that  the 
winner  would  get  the  machine.  At  that  time 
the  maddne  had  banners  and  streamers  on 
it  showing  tliat  it  was  the  machine  offered 
In  the  prize  contest 

One  witness  testified  that  Rlggs  and  Burks 
made  a  contract  to  the  effect  that  Riggs 
woold  furnish  him  a  47  Overland  car  and 
that  Riggs  told  him  that  he  could  not  de- 
liver it  for  some  time. 

The  coort,  at  the  conclusion  of  the  testl- 
mooy,  excluded  from  the  jury  the  testimony 
to  the  effect  that  Rlggs  said  tliat  the  person 
that  won  the  car  would  get  It  and  also  the 
testimony  showing  that  streamers  were 
placed  on  the  car  announcing  that  this  was 
the  car  to  be  given  away  to  the  winner  in 
the  contest  Also,  testimony  tliat  the  ma- 
chine was  at  the  Bulletin  office  on  the  night 
the  contest  dosed.  This  testimony  was  ez- 
daded  on  the  ground  that  there  was  nothing 
to  show  that  what  Riggs  said  was  communi- 
cated to  the  appellant  and  nothing  to  show 
tbat  she  knew  that  the  streamers  were  on 


the  car,  and  nothing  to  show  tbat  abe  knew 
the  car  was  at  the  Bulletin  office.  The  ap- 
pellant excepted  to  the  ruling  of  the  court  in 
excluding  this  testimony.  The  court  at  the 
request  of  appellee,  instructed  the  Jury  to 
return  a  verdict  in  his  favor,  to  wUch  appel- 
lant excepted  From  the  Judgment  rendered 
on  this  verdict  appellant  duly  prosecutes  this 
appeal. 

Earlie  Jones,  pro  se.  John  A.  Riggs,  pro 
se. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1  ]  The  court  erred  in  directing  a  verdict  in 
favor  of  the  appellee.  As  to  whether  or  not 
appellee  had  estopped  himself  from  claiming 
title  and  right  to  the  possession  of  the  auto- 
mobile in  controversy  was  a  question  for 
the  Jury  under  the  evidence. 

Appellee  relies  upon  the  authority  of  Wat- 
kins  V.  Curry,  103  Ark.  414,  147  S.  W.  43, 
to  support  the  ruling  of  the  court  directing  a 
verdict  in  his  favor;  but  in  that  case  the 
facts  were  entirely  different  There  we  said: 
"There  is  no  testimony  in  the  record  to  war- 
rant the  conclusion  that  appellee,  Curry,  es- 
topped himself  from  setting  up  his  right  to 
the  automobile,  under  his  contract  with 
Hughes,  after  the  latter  had  failed  to  pay 
the  purchase  money."  Again:  "There  is  no 
testimony  whatever  to  warrant  the  finding 
that  the  appellee,  after  the  sale,  participated 
in  the  purpose  of  Hughes,  and  sold  the  car 
for  the  purpose  of  having  the  same  adver- 
tised as  one  of  the  prizes  to  be  given  away 
In  the  contest"  But  here  there  is  testi- 
mony which  would  have  warranted  the  Jury 
in  finding  that  appellee  sold  the  car  to  the 
Bulletin  Publishing  Company  for  the  very 
purpose  of  having  the  same  advertised  as 
one  of  the  prizes  to  be  given  away  in  the 
contest  In  the  case  of  Watklns  v.  Curry, 
supra,  Curry,  who  was  seeking  to  recover 
the  automobile  In  controversy  In  tbat  suit 
had  a  written  contract  reserving  title  until 
the  car  was  paid  for,  and  he  had  done  noth- 
ing whatever  to  encourage  the  contest  which 
had  been  instituted  by  the  newspaper  while 
the  same  was  in  progress.  He  in  no  manner 
partidpated  therdn.  Curry  lived  at  Monti- 
cello.  He  did  not  know  at  the  time  that  he 
sold  the  automobile  that  the  purchaser  bought 
it  for  the  purpose  of  awarding  it  as  a  prize 
in  a  newspaper  contest  in  the  adjoining  coun- 
ty of  Bradley.  There  was  nothing  to  show 
that  he  was  present  when  the  contest  was 
going  on  or  that  he  in  any  manner  encourag- 
ed or  participated  in  the  contest  The  most 
that  the  testimony  showed  was  that  while 
the  contest  was  in  progress  he  wrote  to  the 
paper  expressing  gratification  at  its  success. 
But  here  the  testimony  of  Shelton,  a  partner 
of  Rlggs  In  the  commission  on  sales,  showed 
that  the  only  commission  they  were  to  get 
was  that  "they  were  to  carry  an  ad.  In  the 
paper  for  us."  Riggs  and  Shelton  were  per- 
sonally present  while  the  contest   was  in 


Digitized  by 


Google 


180 


161  SOUTHWESTERN  ^EPORTEB 


(Ark. 


progress,  partldpattng  In  and  encouraging 
the  contestants  to  belieTe  tbat  the  car  In 
controversy  wonld  go  to  the  successful  con- 
testant 

[2]  Appellee  himself  testified  tbat  he  drove 
the  car  up  and  down  the  streets  of  Hot 
Springs;  that  the  car  bore  banners  and 
streamers  with  red  and  black  letters  on 
them  showing  that  the  car  In  controversy 
was  the  contest  car.  While  Shelton  testifies 
that  he  had  no  authority,  without  an  order, 
to  deliver  a  car  that  was  not  paid  for,  yet 
he  and  the  appellee  both  say  tbat  be  was 
a  partner  with  appellee  and  Interested  In 
the  commission  sales.  Shelton  stated  tbat  be 
was  Interested  "with  Mr.  Riggs  In  the  Over- 
land automobile  sales  In  Hot  Springs  in 
April,  1911;  that  the  Overland  model  In  con- 
troversy was  brought  to  Hot  Springs  for  the 
Bulletin  Publishing  Company."  As  to  wheth- 
er Shelton  had  authority  to  deliver  the  auto- 
mobile was,  under  the  circumstances,  for 
the  jury  to  determine. 

[3]  The  testimony  of  appellant  herself  and 
of  a  witness  in  her  behalf  tended  to  show 
that  after  the  contest  was  over,  and  appel- 
lant had  been  declared  the  winner  of  thp 
prize,  Shelton  delivered  to  appellant  the  ma- 
chine In  controversy.  This  testimony.  In 
connection  with  the  other  evidence,  was  suffi- 
cient to  warrant  the  Jury  In  finding  that 
the  automobile  in  controversy  had  been  de- 
livered to  the  appellant  In  pursuance  of  the 
contract  of  sale  between  the  appellee  Riggs 
and  the  Bulletin  Publishing  Company,  and 
that  the  sale  was  completed  by  such  de- 
livery. Shaul  V.  Harrington,  IS4  Ark.  305, 
15  S.  W.  835;  Elgin  v.  Barker,  153  S.  W. 
598.  The  testimony  was  sufficient  to  war^ 
rant  a  finding  tbat  the  appellee  had  turned 
the  car  over  to  the  Bulletin  Publishing  Com- 
pany for  the  purpose  of  being  advertised  and 
used  as  the  car  that  would  go  to  the  winner 
of  the  contest  Appellant  succeeded  In  get- 
ting $1,400  subscriptions  for  the  capital  prize, 
which  she  turned  over  to  the  manager  of  the 
Bulletin  Publishing  Company,  and  she  would 
not  have  done  this  had  she  known  the  car 
was  not  the  Bulletin  car.  The  testimony  war- 
ranted the  finding  that  appellee,  by  hia  own 
conduct,  had  held  the  car  in  controversy  out 
to  the  public  as  the  car  which  the  Bulletin 
Publishing  Company  fiad  offered  as  the  prize 
to  the  successful  contestant 

[4]  The  court  erred  In  excluding  the  tes- 
timony of  witness  as  to  the  declaration  of  ap- 
pellee to  the  effect  that  the  contest  was  on 
the  square  and  the  person  who  won  the  car 
would  get  it  It  was  not  shown  that  these 
declarations  were  communicated  to  the  ap- 
pellant but  the  testimony  tended  to  estab- 
lish appellee's  participation  In  the  contest 
and  his  consent  to  the  delivery  of  the  car  to 
appellant  after  the  close  of  the  contest 

For  the  same  reasons,  the  testimony  as  to 
the  streamers  on  the  car,  and  aa  to  the  car 


being  In  front  of  the  Bulletin  office  on  the 
night  that  the  contest  closed,  Should  not 
have  been  excluded. 

[I]  The  case  turns  on  the  question  of  ap- 
pellee's participation  in  the  scheme  of  award- 
ing the  car  as  a  prize  to  the  succesafnl  con- 
testant and  of  the  delivery  of  the  car  to 
appellant  Those  questions  should  have  been 
submitted  to  the  Jury  by  appropriate  Instmo- 
tiona.  If  the  car  was  not  delivered  to  ap- 
pellant, she  cannot  maintain  replevin  to  re- 
cover possession  of  it  If  it  was  in  tact 
delivered  to  her  with  the  consent  of  appellee, 
either  express  or  Implied,  and  he  participated 
In  the  scheme,  then  the  ttUe  passed  to  her 
and  she  can  recover. 

[6]  If  there  was  a  contract  of  sale  com- 
pletely executed  by  delivery  to  appellant  It 
is  wholly  immaterial  whether  or  not  the  con- 
test Instituted  by  the  newspaper  was  a  lot- 
tery. See  Carey  v.  Watklns,  97  Ark.  153, 133 
S.  W.  1016. 

Judgment  reversed,  and  cause  remanded 
for  &  new  trial. 


REICH   T.  WORKMAN. 
(Supreme  Court  of  Arkansas.    Nov.  10,  1913.) 

1.  Bbokebs    (I    49*)  —  Compensation  —  Dk- 

FENSEB. 

Where  defendant,  a  landowner,  did  not 
reside  at  the  place  his  property  was  located, 
the  fact  that  plaintiff,  a  broker  who  claimed 
to  have  been  instrumental  in  effecting  a  sale, 
did  not  notify  hun  of  the  name  of  bis  prospec- 
tive purchaser  is  no  defense  to  an  action  on 
the  contract  which  provided  for  a  -  commission, 
if  the  broker  should  be  Instromental  in  effect- 
ing a  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  if  70-72;    Dec.  Dig.  i  49.»1 

2.  Appeal  anu  Ebbob  ($  231*)— Pbesenta- 
TioN  job  Review  in  Coubt  Below— Neces- 
sity. 

In  an  action  by  a  broker  for  commission 
under  a  contract  providing  for  the  payment  in 
case  he  was  instrumental  in  effecting  a  sale, 
the  court  for  defendant  charged  that  being  in- 
strumental would  mean  the  doing  of  something 
in  connection  with  the  sale  that  was  the  di- 
rect moving  cause  of  its  being  made.  The  court 
also  gave  plaintiff's  instrnction  charging  that 
the  fact  that  the  sale  was  finally  consummated 
between  defendant  and  his  grantee  would  not 
defeat  plaintiff's  right  providing  his  action 
caused  in  any  way  the  trade  to  be  made.  Held 
that  as  the  court  by  giving  defendant's  in- 
struction adopted  his  theory  of  the  case,  a  spe- 
cific objection  was  necessary  to  raise  the  point 
that  plaintiff's  instruction  was  in  conflict  with 
the  definition  of  the  word  "instrumental." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  1299,  1352;  Dec.  Dig.  i 
231.*] 

3.  Bbokebs  (|  56*)  —  Cokpensation  —  Rioht 
TO  Compensation. 

Where  plaintiff  and  defendant  contracted 
that  plaintiff  might  sell  defendant's  land,  but 
providing  that  defendant  might  dispose  of  the 
property  bimself  and  that  the  commission 
should  be  payable  only  if  plaintiff  was  instru- 
mental in  making  a  sale,  plaintiff  is  entitled  tc 
commission  where  he  interested  the  purchaser 


•For  oth*r  cum  sm  same  topto  aad  Mctlon  NUMBER  in  Deo.  Dig.  A  Am.  Die.  Kej-No.  Series  &t  Brng't  Indexes 


Digitized  by 


Google 


Ark.) 


BEICH  V.  WORKMAN 


181 


and  was  the  procaring  canae  of  the  sale,  al- 
though it  was  consvmunated  by  defendant. 

[Ed.  Note.— For  other  casea,  see  Brokera, 
Cent.  Dig.  {f  8&-89;    Dec.  Dig.  g  66.*] 

Appeal  from  Clicuit  Court,  Boone  County; 
George  W.  Reed,  Jndge. 

Action  by  R.  L.  Workman  against  J.  Ij. 
Reich.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

R.  li.  Workman  Instituted  this  action 
against  J.  L.  Reich  to  recover  commissions 
for  selling  real  estate  for  the  latter.  The 
material  facts  are  substantially  as  follows: 
On  the  20th  day  of  June,  1911,  R.  L.  Work- 
man and  J.  Ik  Reich  entered  into  a  written 
contract  whereby  the  former  became  agent 
for  the  latter,  for  a  stated  commission,  to 
sell  his  real  estate.  That  part  of  the  con- 
tract'  material  to  the  issue  ralse^  by  the 
appeal  is  as  follows:  "It  is  further  agreed 
that  the  above  contract  diall  not  in  any  way 
prevent  said  J.  L.  Reich  from  disposing  of 
said  property  himself,  and  that  the  10  per 
cent,  commission  shall  only  be  binding  when 
the  said  R.  L.  Workman  is  instrumental  in 
making  sale  or  trade."  Worlonan  immedi- 
ately began  to  try  to  find  a  purchaser  for 
the  property  and  spent  some  money  in  ad- 
vertising the  same  for  sale.  He  interested 
J.  E.  Potts  in  the  projwrty,  and  Potts  offered 
him  $5,000  for  it  On  July  15,  1911,  Work- 
man wrote  to  Reich  at  Wagoner,  Okl.,  where 
he  then  resided,  that  he  had  an  ofTer  for  the 
property  at  $5,000,  and  that  that  was  the  best 
offer  he  had  been  able  to  get.  In  the  letter 
he  stated  that  if  Reich  would  sell  the  prop- 
erty at  that  price  he  would  agree  to  cut  his 
commission  to  |250.  Reich  declined  the  offer. 
Soon  after  this  his  wife  went  back  to  Ever- 
ton.  Ark.,  where  the  property  was  stinated, 
on  a  visit,  and  while  there  found  out  that 
Potts  was  interested  in  buying  It  Some 
days  after  Reich  had  declined  the  offer 
made  by  Potts  to  Workman,  Potts  again 
went  to  Workman's  office  and  asked  if  he 
had  heard  anything  further  from  Dr.  Reich. 
Workman  replied  that  he  had  not,  and  Potts 
then  told  him  that  he  believed  he  would 
write  to  Reich,  and  Workman  told  him  all 
right  On  July  25th  Potts  wrote  to  Reich 
that  at  the  time  Reich's  wife  was  at  Ever- 
ton  he  did  not  tlilnk  he  wanted  to  buy  the 
property  but  bad  decided,  if  Reich  would 
price  it  right,  he  would  buy.  After  some 
further  correspondence,  Reich  sold  the  prop- 
erty to  Potts  at  the  price  of  $6,500.  Work- 
man did  not  inform  Reich  that  Potts  was 
the  man  he  had  interested  in  the  property. 
The  Jury  returned  a  verdict  for  the  plain- 
tiff. Workman,  and  the  defendant  has 
appealed. 

Troy  Pace,  of  Harrison,  for  appellant 
E.  O.  Mitchell,   of  Harrison,    for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).     At   the  request  of  the  defendant, 


the  court  instructed  the  Jury   as  follows: 

"(1)  It  is  admitted  that  the  defendant 
made  the  sale  in  question,  and  therefore 
your  verdict  will  be  for  the  defendant  un- 
less you  further  find  from  a  preponderance 
of  the  testimony  that  the  plaintiff  was  in- 
strumental In  making  the  sale." 

"(2)  By  'instrumental'  is  meant  the  doing 
of  something  in  connection  with  the  sale 
by  the  plaintiff  that  was  a  direct  moving 
cause  of  the  sale  being  made." 

At  the  request  of  the  plaintiff,  and  over 
the  objection  of  the  defendant  the  court, 
among  other  instructions,  gave  the  follow- 
ing: 

"(2)  The  fact  that  Potts  and  defendant 
Reich  finally  consummated  the  trade  be- 
tween them  will  within  itself  not  defeat 
plaintiff's  right  to  recover,  providing  you 
believe  that  plaintiff's  action  caused  in  any 
way  that  trade  to  be  made." 

"(S)  The  fact  tiiat  plaintiff  did  not  notify 
the  defendant  that  he  was  trying  to  sell  to 
Potts  is  not  a  matter  to  be  considered  by  you 
against  him.  The  contract  did  not  require 
such  notification.  The  only  question  Is: ' 
Did  the  plaintiff  cause  the  trade  to  be  made- 
in  any  way?" 

The  defendant  assigns  as  error  the  action 
of  the  court  in  giving  these  instructions  for 
the  plaintiff. 

[1]  No  prejudice  resulted  to  the  defend- 
ant from  the  giving  of  instruction  No.  3. 
He  resided  at  Wagoner,  Okl,.  and  the  land 
he  wished  to  sell  was  situated  near  Everton, 
Ark.  It  was  not  of  any  interest  to  him  to 
know  that  Potts  was  the  probable  purchaser 
of  the  land ;  nor  can  it  be  said  that  he  even 
suffered  any  injury  from  the  fact  that 
Workman  did  not  state  to  lilm  that  Potts 
was  Interested  in  purchasing  the  land.  In 
the  case  of  Veasey  v.  Carson,  177  Mass. 
117,  58  N.  EL  177,  53  Lw  R.  A.  241,  the  court 
held:  "The  concealment  of  the  identity  of 
the  purchaser  from  Ills  principal  will  not 
preclude  a  broker  from  recovering,  his  com- 
mission on  a  sale  of  land  where  it  does 
not  appear  that  there  was  anything  In  the 
facts  or  circumstances  to  render  that  fact 
of  any  importance  to  the  seller." 

The  contract  between  Workman  and  Reich 
did  not  preclude  Bei6h  from  himself  making 
the  sale  of  the  land,  but  the  contract  pro- 
vided that  Workman  would  be  entitled  to 
his  commission,  provided  he  was  instrumen- 
tal in  making  the  sale. 

[2]  Instruction  No.  2,  given  at  the  request 
of  the  plaintiff  and  assigned  as  error  by 
the  defendant,  concludes  with  the  clause: 
"Providing  you  believe  that  plaintiff's  action 
caused  in  any  way  that  trade  to  be  made." 
The  words  "in  any  way,"  as  used  in  the  In- 
struction, refer  to  the  means  used  by  the 
plaintiff  in  securing  Potts  as  a  purchaser 
of  the  land  and  do  not  mean  that  Workman 
was  entitled  to  recover  if  he  did  anything 
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whatever  to  interest  Potts  in  the  land. 
This  Is  shown  by  the  fact  that  the  court 
defined  the  word  "Instrumental,"  at  the  re- 
quest of  the  defendant,  to  mean  the  doing 
of  something  In  connection  with  the  sale 
by  the  plaintiff  that  was  a  direct,  movli.^ 
cause  of  the  sale  being  made.  The  giving 
of  this  Instruction  at  the  request  of  the  de- 
fendant shows  that  the  court  adopted  his 
theory  of  the  meaning  of  the  contract,  and 
If  the  defendant  thought  that  the  Instruc- 
tions complained  of  were  In  conflict  with 
the  meanlDg  of  the  word  "Instrumental," 
as  defined  at  his  request,  he  should  have 
made  a  specific  objection  to  the  Instructions 
complained'  ol^  and,  doubtless  the  court 
would  have  changed  the  phraseology  of  them 
to  meet  his  objection. 

[S]  It  Is  finally  urged  by  the  defendant 
that  the  verdict  is  not  supported  by  the 
evidence;  but  we  do  not  agree  with  him  In 
this  contention.  While  the  contract  between 
Workman  and  Reich  gave  to  the  latter  the 
right  to  make  the  sale  himself.  It  was  also 
provided  that  the  former  should  be  entitled 
to  his  commissions  If  he  was  Instrumental 
■In  making  the  sale.  The  testimony  shows 
that  he  took  up  the  matter  of  selling  the  prop- 
erty to  Potts  and  Interested  him  in  It.  He 
endeavored  to  sell  the  property  to  Potts 
for  the  best  price  obtainable  but  was  unable 
to  complete  the  sale  himself.  Afterwards 
Reich  completed  the  sale,  but  we  think  the 
testimony  shows  that  Workman  was  instru- 
mental In  making  the  sale  or  was  the  pro- 
curing cause  of  the  sale,  under  his  employ- 
ment for  that  purpose,  within  the  meaning 
of  our  previous  decisions  on  the  subject 
Stiewel  V.  Lally,  89  Ark.  195,  115  S.  W.  1134; 
Branch  v.  Moore,  84  Ark.  462,  105  S.  W. 
1178,  120  Am.  St  Rep.  78;  Hunton  v.  Mar- 
shall, 76  Ark.  875,  88  S.  W.  963;  Scott  v. 
Patterson,  53  Ark.  49,  13  S.  W.  419. 

The  Judgment  will  therefore  be  affirmed. 


ARMISTEAD  v.  BISHOP. 
(Supreme  Court  of  Arkansas.     Nov.  17,  1913.) 

1.  MOBTOAOES    (I    199*) — FOBECLOSUBE— MOBT- 

OAQEE   IN    PossKSSiOH— Tenant— Account- 
ing  TO    JUNIOB   MOBTOAGEE. 

Where  a  senior  mortgagee  was  in  posses- 
sion as  tenant  of  the  administrator  and  heir  of 
the  deceased  mortgagor,  and  not  as  mortgagee, 
be  could  not  be  required  to  account  for  rents 
and  profits  for  the  benefit  of  a  junior  mortgagee. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {§  513-525;    Dec.  Dig.  {  199.*] 

2.  HOUEBTEAD    (|    146*)  —  MOBTGAOES— DEATH 
OF  MORTOAOOB— RiOHT  TO  RENTS. 

On  the  death  of  the  mortgagor  of  a  home- 
stead his  heir  was  entitled  to  rents  and  profits 
until  one  of  the  mortgagees  asserted  his  right 
to  foreclose  or  take  possession  of  the  property 
to  subject  the  rents  and  profits  to  the  payment 
of  mortgages. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  i  257;    Dec.  Dig.  {  146.*] 


S.  HoMEsTBAD  (I  146*)  — MoBTSAGBs— Death 

OF  M0BTOAO<»— RKNTS  AND  PbOFTTS. 

On  the  death  of  the  owner  of  a  mortgaged 
homestead  his  heir  succeeded  by  inheritance  to 
the  mortgagor's  rights,  and,  so  far  as  a  junior 
mortgagee  was  concerned,  it  was  immaterial 
whether  the  rents  and  profits  were  paid  to  the 
heir  or  to  the  mortgagor's  administrator. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  257;    Dec.  Dig.  |  I46w*] 

Appeal  from  St  Franda  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Action  by  G.  R.  Bishop  to  foreelo«e  a  mort- 
gage on  certain  lands  of  William  Civlls,  since 
deceased,  and  to  which  E.  R.  Armlstead, 
mortgagee,  filed  objections.  Decree  for  com- 
plainant, and  Armlstead  appeals.    Affirmed. 

Allen  Hughes,  of  Memphis,  Tenn.,  for  ap- 
pellant A.  B.  Shafw,  of  Memphis,  Tenn., 
for  appellee. 

McOTTIXOGH,  a  J.  Appellee,  6.  B. 
Bishop,  Instituted  this  action  in  the  chancery 
court  of  St.  Francis  county  to  foreclose  a 
mortgage  or  deed  of  trust  oa  lands  in  that 
county  executed  by  one  William  Cl^ils  to 
secure  a  debt  in  the  sum  of  $900,  evidenced 
by  note  payable  five  years  after  date,  with 
Interest  The  mortgagor,  Civlls,  died,  unmar- 
ried and  Intestate,  a  short  time  after  the 
execution  of  the  mortgage,  leaving  his  daugh- 
ter, Pearl  Civlls,  as  his  only  heir  at  law; 
she  being  a  minor  at  that  time.  An  admin- 
istrator was  appointed,  and  the  adminis- 
trator and  heir  were  both  Joined  as  defend- 
ants in  this  suit  Appellant  is  mortgagee 
under  a  Junior  mortgage,  and  was  made  a 
party  to  the  suit  at  his  own  request  The 
orighial  defendants  made  no  defense  in  the 
action,  and  the  controversy  is  entirely  be- 
tween the  two  mortgagees. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  It  appears  that 
shortly  after  the  death  of  Civlls,  the  mort- 
gagor, appellee  entered  Into  possession  of  the 
lands  by  express  agreement  with  the  admin- 
istrator that  he  was  to  occupy  and  cultivate 
the  same  as  tenant,  and  pay  a  certain  stipu- 
lated rent  For  the  first  two  years  of  this 
tenancy  appellee  was  to  pay  one-half  of  the 
stipulated  rent  to  the  administrator,  and 
the  other  half  was  to  be  credited  on  the 
mortgage  debt,  which  was  done.  For  the 
next  two  years,  which  completed  the  term  of 
his  tenancy,  and  ran  up  to  the  time  of  the 
commencement  of  this  suit,  he  was  to  pay 
a  stipulated  rent,  all  of  which  was  paid  to 
the  administrator  and  to  Pearl  Civlls,  the 
heir. 

The  controversy  between  the  two  mort- 
gagees arose  over  the  application  of  the 
rents ;  it  being  contended  on  behalf  of  appel- 
lant, as  Junior  mortgagee,  that  appellee 
should  be  treated  as  a  mortgagee  in  posses- 
sion and  acccountable  for  the  rental  value 
of  the  lands  during  the  years  he  occupied  the 
same,  except  as  to  the  amount  paid  by  blm 
to  Pearl  Civlls,  the  heir  of  the  mortgagor. 
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It  Is  admitted  that  the  lands  constitnted 
the  homestead  of  the  mortgagor,  William 
CItIIs.  Therefore  the  administrator  was  not 
entitled  to  possession.  The  heir  was  entitled 
to  possession  nutll  foreclosure,  or  until  one 
of  the  mor^iagees  sought  possession  for  the 
purpose  of  subjecting  the  rents  and  profits 
to  the  payment  of  his  mortgage  debt. 

It  may  be  conceded,  for  the  purposes  of 
this  case,  without  deciding  it,  however,  that 
a  Junior  mortgagee,  where  the  mortgagor  is 
insolvent,  and  the  mortgaged  property  is 
insufficient  to  pay  off  both  debts,  can  hold 
the  senior  mortgagee  In  iwssession  account- 
able for  the  rents  and  profits  received  by  the 
latter.  The  cases  cited  on  the  brief  seem 
to  sustain  that  view. 

[1]  It  Is,  however,  essential,  before  there 
is  any  accountability  as  mortgagee  in  pos- 
session, that  the  possession  must  be  taken 
under  and  by  reason  of  the  mortgage,  or 
under  such  circumstances  as  would  Justify 
a  court  in  treating  the  possession  as  being 
under  the  mortgage. 

In  t^)eaklng  on  this  subject.  Professor 
Pomeroy  said:  "In  order,  however,  that 
these  special  rights  and  liabilities  may  arise 
from  his  possession,  it  must-  be  a  possession 
taken  and  held  by  him  as  mortgagee."  8 
Pomeroy's  Equity  Jurisprudence,  §  1215. 

The  Supreme  Oourt  of  Alabama,  in  an  opin- 
ion by  C3iief  Justice  Brickell,  stated  the  law 
Ml  that  subject  as  follows:  "It  is  only  when 
the  mortgagee  is  In  possession  a*  mortgagee, 
taking  the  rents  and  profits,  that  he  may 
be  required  to  account  for  them,  or  for  waste, 
on  a  bill  to  redeem  or  to  foreclose.  A  court 
of  equity  cannot,  in  either  suit — and  those 
are  the  only  suits  which  can  be  maintained 
between  them— call  the  mortgagee  to  account 
for  trespasses  he  may  have  committed,  or 
because  of  his  possession  as  the  tenant  of 
the  mortgagor."  Daniel  t.  Coker,  70  Ala. 
260. 

The  same  rule  is  stated  by  Judge  Mitchell, 
in  delivering  the  opinion  of  the  Supreme 
Court  of  Minnesota  in  the  case  of  Rogers  v. 
Benton,  39  Mhm.  39,  38  N.  W.  765,  12  Am. 
St  Rep.  613,  as  foUows:  "The  only  logical 
rule  is  that,  to  constitute  'a  mortgagee  in 
possession,'  the  mortgagee  must  be  in  pos- 
session by  reason  of  the  agreement  or  assent 
of  the  mortgagor  or  his  assigns  that  he  have 
the  possession  under  the  mortgage  and  be- 
cause of  it" 

Now,  in  the  present  case  the  undisputed 
evidence  establishes  the  fact  that  appellee 
was  not  In  possession  as  mortgagee  nor  by 
reason  of  his  mortgage,  but  as  tenant  of 
the  administrator,  and  that  this  tenancy  was 
created  in  good  faith,  and  not  for  the  purpose 
of  avoiding  accountability  for  the  rents. 

[2]  The  question  of  right  of  possession  as 
between  the  administrator  and  the  heir  did 
not  arise,  though  It  appears  that  a  part,  at 
least,  of  the  rent  was  paid  over  to  the  heir. 
The  heir  was,  as  before  stated,  entitled  to  all 


the  rents  until  one  of  the  mortgagees  assert- 
ed the  right  to  foreclose  or  to  take  iwssesslon 
for  the  purpose  of  subjecting  the  rents  and 
profits  to  the  payment  of  the  mortgage  debts. 
The  t&ct  that  all  the  rent  was  not  paid  to  the 
heir  Is  of  no  concern  to  appellant  as  Junior 
mortgagee.  He  could  at  any  time  have  in- 
stituted proceedings  to  foreclose  his  mort- 
gage, and  perhaps  have  insisted  on  the  senior 
mortgagee  wlille  in  possession  accounting  for 
the  rents  and  profits  received.  In  this  way 
the  possession  of  appellee  could  have  been 
(dianged  from  that  as  tenant  to  mortgagee  in 
possession.  But  as  long  as  the  latter  oc- 
cupied the  premises  solely  as  tenant  of  the 
administrator  or  heir,  and  accounted  to  his 
landlord  for  the  rents,  he  Is  not  chargeable 
with  the  same  as  a  credit  on  his  mortgage 
debt  The  case  stands  the  same  as  if  the 
mortgagor  was  stUl  alive,  and  had  rented 
the  mortgaged  premises  to  appellee.  Under 
those  circumstances  it  would  scarcely  be 
contended  that  appellee,  after  having  paid 
the  rents  to  the  mortgagor  according  to  the 
terms  of  his  contract,  would  be  accountable 
to  a  Junior  mortgagee  for  the  amounts  so 
paid. 

[S]  In  the  present  case  the  heir  succeeded 
by  inheritance  to  the  rights  of  the  deceased 
mortgagor,  and,  so  far  as  the  junior  mort- 
gagee Is  concerned,  it  is  unimportant  wheth- 
er the  reata  were  actually  paid  to  her  or  to 
the  administrator. 

We  are  of  the  opinion,  therefore,  that  the 
decree  of  the  chancellor  was  correct,  and  the 
same  is  affirmed. 


STORTHZ  V.  SMITH. 
(Supreme  Court  of  Arkansas.     Oct  27,  1913.) 

1.  Landiobd  and  Tenant  (|  209*)— Fabm 
Lease — Statute — "Cultivated  ob  Occu- 
pied." 

Where  defendant  rented  20  acres  of  land, 
10  of  which  his  lessee  sublet  the  subtenant  is, 
under  Kirby's  Dig.  |  5035,  providing  that  any 
person  subrenting  lands  shall  be  responsible  for 
the  rent  of  only  such  as  is  cultivated  or  oc- 
cupied by  him,  liable  to  defendant  only  for  the 
rent  of  the  10  acres;  the  expression  cultivat- 
ed or  occupied"  meaning  the  quantity  of  land 
which  the  subtenant  contracts  to  take. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  H  832-834;  Dec.  Dig. 
i  209.*] 

2.  Chattel  Mobtoaoes  (|  48*)— Descbiptioh 
—Sufficiency. 

A  chattel  mortgage  on  a  crop  to  be  raised 
on  defendant's  land,  which  described  it  as  the 
entire  crop  to  be  raised  on  plaintiff's  farm  in 
Faulkner  county  or  elsewhere  in  that  county,  is 
sufficiently  definite  to  give  all  persons  notice  of 
the  lien  on  any  cro^  raised  by  the  mortgagor 
on  defendant's  land  in  the  county. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  |{  93-05 ;   Dec.  Dig.  §  48.*] 

3.  Costs  (S  60*)— Peesons  Liable. 

Defendant  was  the  lessor  of  land  and  as 
such  had  a  lien  on  the  crop  in  suit,  which  plain- 
tiff claimed  as  the  tenant's  mortgagee.  Beld 
that,  as  defendant's  lien  was  prior  to  tiiat  of 
the  mortgage,  and   his  possesnon  of  the  crop 
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which  had  been  tnmed  orer  to  him  for  the  pnr> 

pose  of  gathering  and  paying  his  rent  waa  not 
wrongful,  costs  of  the  suit,  even  though  more 
rent  than  due  was  claimed,  particularly  those 
for  the  receivership,  should  not  be  imposed 
solely  on  defendant;  it  not  appearing  that 
plaintiff  tendered  defendant  the  amount  to 
which  he  waa  entitled. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  ii  261-271;    Dec.  Dig.  i  60.»] 

Appeal  from  Faulkner  Chancery  Court; 
Jordan  Sellers,  Chancellor. 

Action  by  S.  C.  Smitb  against  L.  Storthz. 
From  the  decree,  defendant  appeals.  Modi- 
fled  and  affirmed. 

W.  T.  TuckOT,  of  Little  Bock,  for  appel- 
lant.   B.  W.  Bobins,  of  Conway,  for  appellee. 

Mcculloch,  C.  J.  Appellant,  L.  storthz, 
owned  a  farm  In  Faulkner  county,  Ark.,  and 
rented  a  portion  of  it  to  one  Bobert  Carr  to 
cultivate  during  the  year  1911.  Before  the 
time  passed  to  plant  the  crop,  Carr  died,  and 
appellant  agreed  with  the  latter's  widow  that 
she  should  carry  out  the  rental  contract; 
the  efTect  of  the  contract,  as  disclosed  In  the 
evidence,  being  to  constitute  a  new  rental 
contract  between  appellant  and  Mrs.  Carr. 
Mrs.  Carr  subrented  10  acres  of  the  laud  to 
one  Gordon,  who  raised  a  crop  thereon,  and 
mortgaged  it,  before  maturity,  to  appellee, 
S.  G.  Smith,  a  merchant  In  Conway,  Ark.,  to 
secure  an  account  for  supplies.  Gordon  left 
before  the  crop  was  gathered,  and  Mrs.  Carr 
authorized  appellant's  agent  to  take  posses- 
sion of  it  for  the  purpose  of  gathering  it  to 
pay  the  rent. 

Appellee  Smith  instituted  this  action  In  the 
chancery  court  of  Faulkner  county  to  fore- 
close his  mortgage,  making  Gordon,  Mrs. 
Carr,  and  appellant  defendants ;  and  he  ask- 
ed that  a  receiver  be  appointed  by  the  court 
to  take  charge  of  the  crop,  and  the  chancellor 
in  vacation  made  an  order  for  the  appoint- 
ment of  a  receiver.  Appellant  resisted  this 
order  on  the  ground  that  he  was  solvent  and 
was  therefore  accountable  for  the  crop,  and 
also  offered  to  make  bond  for  the  delivery  of 
the  crop  according  to  the  orders  of  the 
court 

Appellant  claims  that  there  were  32  acres 
of  the  land  and  that  he  was  to  be  paid  $6  an 
acre  for  it,  and  the  proof  introduced  on  his 
part  tends  to  establish  that  contention.  The 
proof,  however,  adduced  by  appellee,  which 
the  court  accepted  as  true,  tends  to  establish 
the  acreage  of  the  land  rented  at  only  20 
acres,  and  that  Gordon  cultivated  10  acres 
thereof.  It  also  shows  that  only  the  10 
acres  cultivated  by  Gordon  could  be  put  in 
cultivation  that  year;  the  remainder  being 
covered  at  planting  time  by  overflow  water. 
The  chancellor  found  that  appellant  was  only 
entitled  to  enforce  a  lien  for  the  sum  of  $60, 
being  |6  per  acre  on  the  10  acres  of  land  on 
which  was  the  Gordon  crop,  and  that  the 
balance  of  proceeds  of  the  crop,  which  was 
sold  under  order  of  the  court,  should   be 


paid  over  to  appellee  Smith  on  hla  mortgage 
debt  A  decree  to  that  effect  was  rendered, 
and  all  of  the  costs  of  the  cause,  including 
the  fee  of  the  receiver  and  other  esjfeaaea  of 
the  receivership,  were  awarded  against  ap- 
pellant. It  is  insisted  on  behalf  of  appellant 
that  the  decree  was  erroneous  in  not  award- 
ing him  the  ftUl  amount  of  rent  which  be 
claimed ;  in  other  words,  it  is  contended  that 
a  lien  should  be  declared  in  bls' favor  against 
the  crop  for  rent  on  32  acres  of  land  at  ^ 
per  acre. 

[1]  The  testimony  is  sufficient,  we  thtok,  to 
warrant  the  finding  of  the  chancellor  that 
there  were  only  20  acres  of  the  land  rented 
by  appellant  to  Carr,  and  that  only  10  acres 
of  this  was  cultivated  by  Gordon.  Tile  proof 
Is  not  entirely  satisfactory,  but  our  conclu- 
sion is  that  it  is  sufficient  to  show  that  it 
was  a  subrenting  to  Gordon  and  that  he  only 
subrented  the  amount  that  he  put  into  culti- 
vation. This  being  true,  he  is  only  liable  for 
the  10  acres  of  land  at  $6  per  acre  under 
the  statute  of  this  state  which  declares  that 
"any  person  subrenting  lands  or  tenemoits 
shall  only  be  held  responsible  for  the  rent 
of  such  as  are  cultivated  or  occupied  by 
him."  Klrby's  Digest,  {  6035.  The  purpose 
of  this  statute  is  to  limit  the  liability  of  a 
subtenant  to  the  rent  of  the  land  which  he 
snbrents  at  the  price  specified  in  the  contract 
between  the  principal  tenant  and  the  land- 
lord. The  words  "cultivated  or  occupied,"  as 
used  in  the  statute,  mean  the  quantity  of 
land  which  the  subtenant  contracts  to  take. 
Jacobson  v.  Atkins,  103  Ark.  91,  146  S.  W. 
133.  We  cannot  say  that  the  chancery  court 
erred  in  its  finding  that  appellant  was  only 
entitled  to  enforce  a  lien  for  the  sum  of  |60 
against  Gordon's  crop. 

[2]  Nor  do  we  think  there  is  any  foimda- 
tion  for  the  contention  of  appellant's  counsel 
that  the  mortgage  executed  by  Gordon  to 
appellee,  Smith,  was  void  on  account  of  the 
lack  of  a  correct  description  of  the  property, 
which  Is  described  as  "entire  crop  of  cotton, 
cotton  seed,  com,  oats,  small  grain,  and  all 
other  products  which  shall  be' grown  or  cul- 
tivated [by  the  mortgagor]  on  S.  G.  Smith's 
farm,  or  elsewhere,  in  Faulkner  county,  Ark., 
during  the  year  1911."  The  crop  was  not 
raised  on  the  Smith  farm  but  on  appellant's 
farm  In  Faulkner  county.  But  we  think  the 
description  is  sufficient  to  give  notice  to  all 
parties  of  the  lien  on  any  crop  raised  by  the 
mortgagor  in  that  county.  Gurley  T.  Davis, 
39.  Ark.  394;  Johnson  v.  Grlssard,  51  Ark. 
410,  11  S.  W.  685,  3  L.  R.  A.  795. 

[3]  Our  conclusion,  however,  is  that  the 
court  erred  in  taxing  the  costs  of  the  case, 
particularly  the  costs  of  the  receivership, 
against  appellant  His  lien  was  prior  to  that 
of  the  mortgagee,  and  his  possession  of  the 
crop,  which  had  been  turned  over  to  him  for 
the  purpose  of  gathering  and  paying  his 
rent,  was  not  wrongful.  If  appellee,  as  mort- 
gagee, had  tendered  to  appellant  tb«  true 
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amount  of  his  rent,  and  be  bad  refused  to 
accept  It,  tben  bis  boldlng  of  the  crop  mlgbt 
be  treated  as  wrongful  so  as  to  subject  blm 
to  tbe  costs  of  any  litigation  wblcb  followed ; 
bat  that  Is  not  tbe  state  of  tbe  present  case, 
for  the  suit  was  brought  against  Gordon,  and 
appellant  waa  nude  a  party  witboot  any  offer 
to  pay  his  rent  So  there  is  no  reason  why 
tbe  costs  should  be  taxed  against  blm  and 
taken  out  of  bia  rent,  for  wblcb  be  Is  entitled 
to  have  a  first  lien  declared. 

Tbe  decree.  In  so  far  as  it  fixes  tbe  amount 
of  appellant's  rent  to  be  charged  against  the 
crop,  is  affirmed';  bat  tbe  decree  Is  modified 
80  as  to  strike  out  tbe  award  of  costs  against 
appellant  Tbe  costs  of  this  appeal  will  be 
divided  equally  between  the  i>artles. 


McALISTEB  et  al.  ▼.  HARNESS. 
(Sapreme  Court  of  Arkansas.    Nov.  24,  1913.) 

Eiixmain  (i  65*)  —  Complaint  —  Showing 

Debitation  of  Tvnx. 

Under  Kiiby's  Dig.  i  2742,  proTidinx  that 
in  actions  for  the  recovery  of  lands  plaintiff 
shall  set  forth  in  his  complaint  all  deeds  and 
other  written  evidence  of  title  relied  on  and 
state  snch  facts  as  shall  show  prima  facie  title 
in  himself,  a  complaint  in  ejectment,  alleging 
that  plaintifih  were  the  owners  of  certain  land, 
that  on  a  date  specified  patents  therefor  were 
issned  by  the  government  to  D.,  that  on  a 
specified  date  M.,  then  being  the  owner  and  iu 
possession  of  the  land,  leased  it  for  the  term 
of  the  lessor's  natural  life,  that  the  lessor  had 
died,  and  that  defendant  was  in  the  unlawful 
possession  of  the  land,  was  insufficient,  as  it 
did  not  show  title  in  plaintiffs  by  descent,  pur- 
chase, nor  operation  of  law,  nor  show  who 
plaintUIs  were  or  by  what  right  they  claimed. 

[E!d.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  ||  16&-174;    Dea  Dig.  |  W.*] 

Appeal  from  Circtilt  Court  Van  Buren 
County ;  J.  W.  Meelca,  Judge  on  Exchange. 

Ejectment  by  A.  O.  McAUster  and  others 
against  J.  D.  Harness.  From  an  order  dis- 
missing the  complaint,  plaintiffs  appeal.  Af- 
firmed. 

This  is  an  action  In  ejectment,  and  the 
recitals  of  the  complaint  are  as  follows :  The 
plaintiffs,  by  permission  of  the  court,  file  this 
their  amended  complaint,  and  for  cause  of 
action  against  the  defendant  herein  say: 
That  they  are  the  owners  In  fee  simple  and 
entitled  to  the  immediate  possession  of  tbe 
W.  ^  of  the  S.  W.  ^  of  section  S3,  township 
10  N.,  range  13  W.,  In  Van  Buren  county, 
Ark.,  containing  80  acres  more  or  lees. 
Plaintiffs  derive  and  claim  title  In  tbe  said 
land,  as  follows :  On  tbe  1st  day  of  March, 
1858,  tbe  United  States  of  America  Issued  to 
Eatherine  H.  Davis  patent  certificate  No. 
16,140  for  tbe  S.  W.  %  of  tbe  S.  W.  %  of 
said  section  33;  and  on  the  10th  day  of  Au- 
gust, 1869,  tbe  United  States  of  America 
issued  to  Katberine  H.  Davis  patent  certifi- 
cate No.  16,916  for  tbe  N.  W.  %  of  tbe  S. 
W.  \i,  of  said  section  33.  Said  patent  certifi- 
cate No.  16,140  Is  filed  herewith  as  Exhibit 


A  to  this  amended  complaint  and  asked  to  be 
taken  as  a  part  hereof.  Said  patent  certifi- 
cate No.  16,910  was  duly  filed  In  the  office 
of  the  circuit  court  clerk  and  recorder  of 
Van  Buren  county,  Ark.,  and  the  original  Is 
not  In  tbe  possession  of  these  plaintiffs  and 
cannot  be  produced;  but  a  certified  copy 
thereof  Is  filed  herewith  and  marked  Exhibit 
B  to  this  amended  complaint  and  asked  to 

be  taken  as  a  part  hereof.     On  the 

day  of ,  1871,  the  said  Cella  McAUster, 

being  then  the  owner  and  in  the  actual  pos- 
session of  the  said  land,  made,  executed,  and 
delivered  to  P.  J.  Rollow  a  lease  In  writing, 
conveying,  leasing,  and  letting  to  tbe  said  P. 
J.  Rollow  all  of  tbe  said  land,  for  and  dur- 
ing tbe  term  of  her  natural  life,  and  placed 
said  Rollow  In  possession  thereof.  In  said 
lease  it  was  stipulated,  covenanted,  and 
agreed  that  at  tbe  death  of  tbe  said  Cella 
McAUster  said  P.  J.  Rollow,  his  heirs  and 
assigns,  should  immediately,  and  without 
process  of  law,  deliver  up  said  land  to  the 
said  Cella  M.  McAUster,  or  to  her  heirs  and 
assigns.  Said  P.  J.  RoUow  occupied  and 
used  said  lands  under  the  lease  aforesaid 
for  a  few  years,  when  be  assigned  tbe  same 
to  some  person  or  persons  to  the  plaintiffs 
unknown.  Tbe  said  Cella  McAUster  departed 
this  life  Intestate  In  tbe  year  1909.  Tbe  de- 
fendant, John  D.  Harness,  is  In  the  unlawful 
possession  of  the  said  land,  and  has  unlaw- 
fully occupied,  held,  and  used  the  same  for 
more  than  three  years  last  past  Tbe  rental 
value  of  the  said  land  Is  $300  per  annum. 
Wherefore  plaintiffs  pray  Judgment  for  tbe 
recovery  of  said  land,  and  for  the  possession 
thereof  and  tbe  sum  of  |900,  their  damages 
for  said  use  and  occupation  thereof,  and  for 
their  costs  and  all  other  proper  reUef.  The 
transcript  does  not  contain  tbe  original  com- 
plaint, and  we  do  not  know  what  its  recitals 
were,  although  a  writ  of  certiorari  was  grant- 
ed by  tbe  clerk  of  this  court  to  correct  the 
record  by  showing  that  the  amended  com- 
plaint was  dismissed  by  tbe  court  below. 
Tbe  appeUee  demurred  to  the  complaint  upon 
the  groimd  that  it  did  not  state  facts  sufii- 
cient  to  constitute  a  cause  of  action,  and  tbe 
complaint  was  dismissed  as  shown  by  the  re- 
turn of  the  circuit  clerk  upon  tbe  writ  of 
certiorari,  and  this  appeal  was  prosecuted 
from  that  order  of  the  court 

A.  6.  McAUster  et  al.,  pro  se.  Eraser  & 
Eraser,  of  Clinton,  for  appellee. 

SMITH,  J.  (after  stating  the  fticts  as 
above).  Section  2742,  Kirby's  Digest  reads 
as  follows:  "In  all  actions  for  tbe  recovery 
of  lands,  except  In  actions  of  forcible  en- 
try and  unlawful  detainer,  the  plaintiff  shall 
set  forth  in  his  complaint  all  deeds  and  oth- 
er written  evidences  of  title  on  which  he 
relies  for  the  maintenance  of  bis  suit  and 
shall  file  copies  of  tbe  same  as  far  as  they 
can  be  obtained,  as  exhibits  therewith,  and 
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shall  state  such  facts  as  shall  show  prima 
fade  tittle  In  himself  to  the  land  in  contro- 
versy, and  the  defendant  In  his  answer  shall 
plead  in  the  same  manner  as  above  required 
from  the  plaintiff." 

The  recitals  of  this  complaint  give  appel- 
lants no  right  to  recover.  All  the  allegations 
of  the  complaint  may  be  true  and  yet  make 
no  prima  facie  right  In  appellants  entitling 
them  to  recover  the  possession  of  the  land. 
While  we  construe  pleadings  liberally,  no 
charity  in  construction  can  excuse  this  total 
failure  of  allegations.  There  is  not  a  hint 
nor  a  suggestion  in  the  complaint  as  to  who 
the  plaintiffs  are  or  by  what  right  they  claim. 
Th^  do  not  plead  title  by  descent,  nor  by 
purchase,  nor  by  operation  of  law.  No  ex- 
planation Is  offered  of  appellants'  failure  to 
amend  their  complaint,  and  we  cannot  sur- 
mise what  amendments  might  have  been 
made.  It  is  unnecessary  to  notice  other  de- 
fects in  the  complaint. 

The  Judgment  is  affirmed. 


COULTER  V.  STATE. 
(Supreme  Court  of  Arkansas.    Nov.  17,  1913.) 

1.  Gbiminai.  Law  (|  1038*)  —  Pbksektatioit 
Below— Modification  and  Instbuction. 

If  accused  thought  that  an  instruction,  giv- 
en in  a  prosecution  for  assault  with  intent  to 
kill,  made  the  question  of  guilt  depend  upon  the 
existence  of  reasonable  grounds  of  belief  that  be 
was  in  danger,  irrespective  of  how  apparent  the 
danger  was  to  him,  he  should  have  objected  to  it 
on  that  specific  ground,  so  that  the  court  could 
have  remedied  the  defect,  and,  not  having  done 
so,  cannot  complain  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2646;    Dec.  Dig.  {  1038.*] 

2.  Cbikinal   Law    (J    778*)— Instbuotions— 
Pbesuhftion  of  Intention. 

It  was  error  to  instruct,  in  a  prosecution 
for  assault  with  intent  to  kill,  defended  on  the 
ground  of  self-defense,  that  every  sane  man 
IS  presumed  to  intend  the  natural  and  probable 
consequences  of  his  acts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1846-1852,  1854-1857,  1960, 
1967;   Dec.  Dig.  f  77a*] 

8.  Cbihinal  Law  (f  1172*)— Apfbal— Habu- 

LESS  EBBOB. 

Error  in  instructing,  in  a  prosecution  for 
assault  with  intent  to  kill,  that  every  sane  man 
is  presumed  to  intend  the  natural  and  probable 
consequences  of  his  acts  was  not  prejudicial  to 
accused,  where  he  admitted  that  he  in  fact  shot 
prosecuting  witness  with  intent  to  kill  for  the 
purpose  of  protecting  his  own  life. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3128.  3154-3157,  3159- 
3163,  3169;  Dec.  Dig.  |  1172.*] 

4.  Homicide  (i  300*)— iNSTBtJCxioNa  —  Dott 
TO  Retbeat. 

In  a  prosecution  tor  assault  with  intent  to 
kill,  it  was  not  error  to  instruct  that,  if  accused 
thought  that  he  might  be  murderously  assaulted 
by  A.,  the  prosecuting  witness,  "or"  his  brother, 
it  was  accused's  duty  to  do  everything  in  his 

Sower,  consistent  wiQi  his  safety,  to  avoid  the 
ifficuity,  and  that  be  could  not  be  excused  if 
he  did  not  do  so,  where  accused  testified  that 
when  he  shot  prosecuting  witness  he  believed 


that  he  and  his  brothers  wen  making  a  concert- 
ed attack  upon  hhn. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  a  614,  616-620,  622-630;  Dec,  Dig. 
i  800.*] 

5.  Homicide  (f  300*)— Instbuctionb  —  Affu- 
cabilitt  to  Evidence. 

Where  there  was  evidence,  in  a  prosecution 
for  assault  with  intent  to  kill,  tliat  accused  had 
his  pistol  in  his  hands  some  moments  before  he 
shot  at  prosecuting  witness,  and,  when  the  lat- 
ter started  to  leave,  defendant  said,  "Yon  do  not 
believe  I  will  shoot  you?"  whereat  the  prosecut- 
ing witness  whirled,  and  defendant  shot  sn  in- 
struction that,  if  accused,  after  he  drew  his 
pistol,  could  have  prevented  an  injury  to  him- 
self without  shooting,  which  was  apparent  to 
him  at  the  time,  and  did  not  do  so,  he  could  not 
plead  self-defense  was  not  objectionable,  on  the 
ground  that  the  jury  could  have  inferred  there- 
from that  there  was  evidence  that  after  ac- 
cused drew  his  pistol,  he  could  have  prevented 
injury  to  himself  without  shooting. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {i  614,  616-620,  622-630;  Dec  Dig. 
S  300.*] 

6.  Cbimiral  Law  ({  820*)— Instbuctions  — 
Requests. 

Requested  instructions  presenting  the  ques- 
tion of  reasonable  doubt  and  the  presujAption 
of  innocence  were  properly  refused,  where  the 
court  had  fully  instructed  thereon, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  2011 ;    Dec.  Dig.  i  829.*] 

7.  Cbiminal  Law  (§  829*)— iNSTBUcrnoHS  — 
Requests— Chaboes  Albeadt  Given. 

A  requested  charge  that  if  the  jury  had  a 
reasonable  doubt  that  the  assault  was  committed 
by  accused  while  acting  under  the  influence 
of  passion  caused  by  a  provocation  apparently 
suflScient  to  make  the  passion  irresistible,  they 
should  acquit  of  assault  with  intent  to  kill  was 
sufficiently  covered  by  instructions  that,  to  con- 
vict the  jury  must  find  beyond  a  reasonable 
doubt  that  accused  had  in  mind  at  the  time  the 
specific  intent  to  take  the  life  of  the  person  as- 
saulted and  the  personal  ability  to  do  so,  and 
that  a  killing  would  have  amounted  to  murder, 
and  that  while  mere  words  will  not  justify  an 
assault,  yet  words  accompanied  by  violent  or 
threatening  acts  may  reduce  the  crune  from  as- 
sault with  intent  to  kill  to  aggravated  assault  or 
a  justification  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;   Dec.  Dig.  |  829.*] 

8.  Cbiminal  Law  ({  1166%*)  —  Appeal  — 
Harmless  Ebbob  —  Remabks  of  Tbial 
Court. 

Accused  was  asked  on  cross-examination  if 
he  had  not  been  convicted  for  killing  his  brother, 
and  on  objection  the  court  stated  that  it  was 
proper  to  ask  the  question  to  aftect  his  credi- 
bility, when  accused's  counsel  remarked  tiiat  if 
accused  did  kill  his  brother,  he  was  justifiable, 
when  the  court  remarked.  You  know  he  was 
not  justifiable"  but  added,  "I  did  not  mean  that; 
I  meant  it  would  not  be  competent  to  go  into 
that  question  here  in  this  trial  at  all ;  it  is  com- 
petent to  ask  him  if  he  had  been  convicted  of 
a  felony,  •  *  *  but  as  to  how  long  he  stayed 
in  the  penitentiary,  that  is  not  material,"  and 
instructed  the  jury  that  they  should  not  consider 
the  fact  that  accused  had  been  previously  con- 
victed of  a  crime  as  establishing  his  guilt  of  the 
crime  charged,  but  only  as  it  might  affect  his 
credibility.  H^d  that  in  view  of  his  subsequent 
action,  the  first  quoted  remarks  of  the  trial 
court  were  not  prejudicial  to  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  3114-3123;  Dec  Dig.  S 
1166%.*] 
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Appeal  from  Circuit  Court,  Serler  Coun- 
ty: Jeff  T.  Cowling,  Judge. 

Jim  Coulter  was  convicted  of  assault  with 
intent  to  klU,  and  appeals.    Affirmed. 

Steel,  Lake  &  Head,  of  Tezarkana,  for  ap- 
pellant Wm.  L.  Moose,  Atty.  Gen.,  and 
Jno.  P.  Streepey,  Asst.  Atty.  Gen.,  for  the 
State. 

HART,  J.  The  defendant,  Jim  Coulter, 
was  indicted  for  the  crime  of  assault  with 
Intent  to  kill,  charged  to  bare  been  commit- 
ted by  shooting  Cal  Rollins.  He  was  con- 
victed, and  bis  punishment  fixed  by  the  jury 
at  one  year  In  the  penitentiary.  From  the 
Judgment  of  conviction,  be  has  duly  prose- 
cuted an  appeal  to  this  court 

The  facts,  so  ten  as  are  material  for  a  con- 
sideration of  the  issues  raised  by  the  ap- 
peal, are  substantially  as  follows:  On  the 
31st  day  of  August,  1912,  the  defendant,  Jim 
Cbuiter,  and  the  prosecuting  witness,  Cal 
Rollins,  and  his  brothers,  AI  and  Dural  Rol- 
lins, attended  a  negro  picnic  in  Sevier  coun- 
ty, Ark.  Cal  Rollins  arrived  there  about 
noon,  and  his  two  brothers  and  the  defend- 
ant were  already  there.  During  the  morn- 
ing some  trouble  occurred  between  Al  and 
Dural  Rollins  and  the  defendant,  Jim  Coul- 
ter. Later  in  the  afternoon  some  words 
again  passed  between  AI  Rollins  and  the 
defendant.  The  defendant  placed  his  hand 
In  his  bosom,  and  Al  Rollins  started  oO. 
About  this  time  Cal  Rollins  came  up.  Dural 
Rollins  was  also  present  Some  words  pass- 
ed between  Cal  Rollins  and  the  defendant, 
and  the  defendant  said,  "Don't  you  believe  I 
will  shoot  you?"  Cal  Rollins  replied,  "No," 
and  turned  towards  his  brother  Dural,  In- 
tending to  go  away,  and  the  defendant  again 
said,  "Don't  you  believe  I  will  shoot  you?" 
Cal  Rollins  then  whirled,  facing  the  defend- 
ant and  Just  as  he  did  so  the  defendant 
shot  him  with  a  pistol.  Cal  Rollins  was 
about  10  feet  away  from  the  defendant 
and  says  that  he  made  no  demonstration  to 
draw  a  gun  or  to  do  the  defendant  any 
harm.  Other  witnesses  for  the  state  testified 
that  at  the  time  the  defendant  shot  Cal  Rol- 
lins the  latter  was  not  making  any  hostile 
demonstrations  towards  him  at  all.  Other 
witnesses  said  that  Just  prior  to  the  shooting 
Cal  Rollins  had  run  his  hand  in  his  pocket 
as  if  to  draw  a  weapon  of  some  kind,  and 
another  witness  states  that  a  knife  was 
foond  near  where  he  was  standing  after  the 
shooting.  The  defendant  testified  for  him- 
self, and  stated  that  Cal  Rollins  was  ap- 
proaching him  with  a  knife  in  his  hand,  and 
that  he  began  to  walk  backwards;  that  Cal 
Rollins  kept  approaching  him  with  the  knife, 
and  that  he  then  Jerked  out  his  pistol,  and 
shot  him  in  order  to  save  his  own  life;  that 
at  the  same  time  he  was  trying  to  keep  bis 
eyes  on  Dural  Rollins,  who  was  trying  to  slip 
up  on  him  with  a  knife.  He  stated  that  Cal 
wheeled  after  be  shot  and  ran  away ;  that  he 


did  not  try  to  shoot  Cal  RoUlns  any  more, 
and  gave  up  his  gun,  and  went  home  im- 
mediately  after  the  shooting.  He  said  that 
he  had  carried  his  pistol  with  him  to  the 
picnic  because  threats  had  been  made  against 
him,  and  that  he  carried  it  in  self-defense. 
Other  witnesses  tended  to  corroborate  his 
testimony. 

[1]  It  is  first  contended  by  counsel  for  de- 
fendant that  the  court  erred  in  giving  the 
instruction  No.  10.  They  contend  that  the 
Instruction  makes  the  guilt  or  Innocence  of 
the  defendant  depend  upon  the  existence  of 
reasonable  grounds  of  belief  that  he  was  In 
danger,  regardless  of  how  the  danger  ap- 
peared to  him.  We  do  not  deem  it  neces- 
sary to  set  out  the  instruction  complained 
ot  At  the  request  of  the  defendant,  the 
court  fully  instructed  the  Jury  on  the  ques- 
tion of  appearance  of  danger  to  him.  In 
discussing  an  objection  to  an  Instruction 
similar  to  the  one  now  complained  of  in  the 
case  of  Manasco  v.  State,  104  Ark.  397,  148 
S.  W.  1025,  the  court  said  that  the  instruc- 
tion, when  taken  in  connection  with  an  In- 
struction given  at  the  request  of  the  defend- 
ant was  not  open  to  the  objection  that  it 
substitutes  the  Judgment  of  the  Jury  for  the 
Judgment  of  the  defendant  as  to  the  neces- 
sity for  taking  life,  and  that  the  instructions 
taken  together  correctly  declared  the  law, 
as  announced  by  this  court  If  counsel  for 
defendant  thought  at  the  trial  that  the  In- 
struction was  open  to  the  construction  that 
they  now  insist  on,  they  should  have  made 
a  specific  objection  to  it  and,  inasmuch  as 
the  court  gave,  at  their  request  two  instruc- 
tions on  the  subject  of  the  appearance  of 
danger  to  the  defendant,  there  can  be  no 
doubt  that  it  would  have  changed  the  phra- 
seology of  the  instruction  now  complained  of 
had  a  specific  objection  been  made  to  it 

It  is  next  contended  that  the  court  erred 
in  giving  the  following  instruction:  "You 
are  further  instructed  that  every  sane  man 
is  presumed  to  intend  the  natural  and  prob- 
able consequences  of  bis  acts." 

[2, 3]  The  court  should  not  have  given  this 
instruction ;  but  under  the  facts  as  disclosed 
by  the  record,  we  do  not  think  it  was  preju- 
dicial to  the  rights  of  the  defendant.  The 
defendant  himself  testifies  that  at  the  time 
he  shot  the  prosecuting  witness  the  latter 
was  advancing  upon  him  with  a  knife,  and 
was  close  upon  him,  and  that  he  shot  in  or- 
der to  save  his  own  life.  In  other  words, 
he  admitted  that  he  drew  his  pistol,  and 
shot  the  prosecuting  witness  with  the  intent 
to  kill  him,  because  he  thought  bis  own  life 
was  in  danger.  Therefore  we  cannot  see  in 
what  manner  he  was  prejudiced  by  the  giving 
of  the  Instruction. 

[4]  Counsel  for  the  defendant  next  com- 
plain that  the  court  erred  in  giving  instruc- 
tion No.  17.  They  say  that  the  defendant 
was  being  tried  for  shooting  Cal  Rollins,  and 
that  they  object  to  instruction  No.  17,  -  be- 
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cause  In  It  the  conrt,  In  effect,  told  tbe  jury 
that,  if  tlie  defendant  thought  he  might  be 
marderoQsly  assaulted  by  Al  Rollins,  Cal 
Rollins,  or  Dural  Rollins,  it  was  bis  duty 
to  do  everything  in  his  power,  consistent 
with  his  safety,  to  avoid  the  difficulty,  and, 
if  he  failed  to  do  so,  he  cannot  be  excused. 
According  to  tbe  testimony  of  the  defendant 
himself,  at  the  time  he  shot  at  Cal  Rollins 
he  believed  that  the  three  Rollins  brothers 
were  engaged  In  making  a  concerted  attack 
'  upon  him.  Under  these  circumstances,  it 
was  all  one  transaction,  and  we  do  not  think 
the  court  erred  in  giving  the  instruction. 

It  is  also  contended  that  the  court  erred 
in  giving  Instruction  No.  18,  which  is  as  fol- 
lows: "If  you  believe  from  the  evidence  in 
this  case  that  the  defendant,  Jim  Coulter, 
after  he  drew  his  pistol,  could  have  reason- 
ably prevented  an  injury  to  himself  without 
shooting,  and  that  such  fact  was  apparent 
to  him  at  the  time,  and  he  failed  to  do  so, 
he  could  not  set  up  the  plea  of  self-defense." 

[t]  Counsel  object  to  this  instruction,  be- 
cause they  say  the  Jury  might  have  drawn 
the  conclusion  therefrom  that  the  court  was 
of  the  opinion  that  there  was  evidence  to 
the  effect  that  after  Jim  Coulter  drew  his 
pistol  he  could  have  dtone  something  to  have 
prevented  the  injury  to  himself  without 
shooting,  when  the  undisputed  evidence  is  to 
the  effect  that  the  shot  was  fired  Just  as  tbe 
pistol  was  drawn.  Cal  Rollins  testified  that 
the  defendant  had  the  pistol  in  his  hand 
some  moments  before  he  shot  at  him;  that 
be  had  started  to  leave,  and  the  defendant 
said  to  him,  "You  do  not  believe  I  will  shoot 
you?"  that  he  then  whirled  towards  the  de- 
fendant, and  tbe  defendant  then  fired,  when 
he  was  about  10  feet  away  from  him.  There- 
fore we  do  not  think  the  court  erred  in  giv- 
ing this  instruction. 

[6]  Counsel  for  defendant  complain  that 
the  court  erred  in  refusing  to  give  instruc- 
tion No.  4  requested  by  them.  This  instruc- 
tion was  directed  towards  the  question  of 
the  presumption  of  innocence  and  that  of 
reasonable  doubt  The  court,  in  other  In- 
structions given  for  the  defendant,  fully  in- 
structed the  Jury  on  both  these  questions, 
and  there  was  no  error  in  refusing  the  in- 
struction complained  of. 

[7]  It  is  insisted  that  the  court  erred  In 
refusing  to  give  instruction  No.  8,  which  is 
as  follows:  "If  you  believe  from  the  evi- 
dence, or  If  the  evidence  raises  in  your  mind 
a  reasonable  doubt,  that  the  alleged  assault 
was  committed  by  the  defendant  while  he 
was  acting  under  the  influence  of  passion  and 
excitement  caused  by  a  provocation  apparent- 
ly sufficient  to  make  the  passion  irresistible, 
you  will  acquit  the  defendant  of  assault  with 
intent  to  kill." 

The  court,  however,  did  give,  at  the  request 
of  the  defendant,  instructions  Nos.  7  and  13, 
which  are  as  follows : 

"Before  you  can  convict  the  defendant  of 


assault  with  Intent  to  kill,  yon  must  find  and 
believe  from  the  evidence  beyond  a  reason- 
able doubt,  first,  that  at  the  time  of  the  alleg- 
ed assault  he  had  In  mind  the  specific  Intent 
to  take  the  life  of  the  party  alleged  to  have 
been  assaulted,  second,  that  he  at  tbe  time 
had  the  present  ability  to  carry  such  intent 
into  execution,  and,  third,  that  the  killing, 
had  death  ensued,  would  have  amounted  to 
murder." 

"Xlie  court  tells  you  that,  while  mere 
words,  however  opprobrious,  will  not  Justify 
an  assault,  yet  words  accompanied  by  acts  of 
a  violent  or  threatening  character  will  be  a 
provocation  that  may  reduce  the  crime  from 
assault  with  Intent  to  kUl  to  an  aggravated 
assault,  or  to  a  Justification  of  aggravated  as- 
sault" 

Thus  it  will  be  seen  that  the  matters  em- 
braced In  instruction  No.  8  were  fully  cover- 
ed by  instructions  Nos.  7  and  13.  In  No.  13 
the  court  told  tbe  Jury  that  while  mere 
words,  however  opprobrious,  would  not  Justi- 
fy an  assault  yet  words  accompanied  by 
acts  of  a  violent  or  threatening  character 
would  be  a  provocation  that  might  reduce 
the  crime  from  assault  with  intent  to  kill  to 
aggravated  assault,  or  to  a  Justification  of 
aggravated  assault 

[8]  The  defendant  was  a  witness  for  him- 
self, and  on  cross-examination  the  prosecuting 
attorney  asked  him  if  he  had  not  been  con- 
victed for  killing  his  brother.  Counsel  for 
defendant  objected  to  this  question,  and  tbe 
court  stated  that  it  was  proper  to  ask  him 
as  a  witness  if  he  was  convicted  as  a  matter 
affecting  his  credibility.  Counsel  for  defend- 
ant remarked  that  If  the  defendant  did  kill 
his  brother,  he  was  Justifiable,  and  the  conrt 
then  remarked  to  counsel  for  defendant, 
"You  know,  Judge  Steel,  he  was  not  Justifl- 
abl&"  The  defendant  excepted  to  this  re- 
mark of  the  court,  and  the  conrt  said:  "I 
did  not  mean  that;  I  meant  it  would  not  be 
competent  to  go  into  that  question  here  in 
this  trial  at  all.  It  is  competent  to  ask  him 
if  he  had  been  convicted  of  a  felony.  Yon 
can  ask  him  how  long  he  has  been  living  over 
there;  but  as  to  how  long  he  stayed  in  the 
penitentiary,  that  is  not  material."  At  the' 
request  of  tbe  defendant  the  court  instructed 
the  Jury  as  follows:  "You  will  not  consider 
the  fact  that  defendant  has  previously  been 
convicted  of  a  crime  as  In  any  manner  es- 
tablishing his  guilt  of  the  crime  charged; 
but  it  may  be  considered  only  as  it  may  affect 
his  credibility."  Under  these  drcnmstancea, 
we  do  not  think  that  the  remarks  made  by 
the  court  were  prejudicial  to  the  rights  of  the 
defendant.  The  court  at  once  explained  to 
the  Jury  what  he  meant  by  the  remarks,  and 
explained  to  the  Jury  that  tbe  defendant 
could  only  be  asked  if  he  had  been  convicted 
of  a  felony  to  affect  his  credibility  as  a  wit- 
ness, and  that  it  did  not  tend  in  any  way  to 
prove  bim  guilty  of  tbe  crime  for  which  he 
was  on  trial.    He  later  Instructed  the  Jury- 
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to  tbis  effect,  and,  as  above  stated,  this  ao 
tion  remoTed  any  prejudice  tbat  might  hare 
resulted  from  the  remark. 

The  court  gave  many  instructions  at  tite 
request  of  the  state  and  of  the  defendant 
The  jury  were  fully  Instructed  on  every 
phase  of  the  case,  and  the  judgment  will  be 
affirmed. 


DAVENPORT  t.  DAVENPORT. 
(Supreme  Court  of  Arkansas.     Nov.  17,  1913.) 

BZECmOBS    AND    ADinMISTRATOBS    (|    227*)    — 

Claims  Against  BJsTAit— Affidavit— Stw- 

FICIRNCY. 

Kirby'a  Dig.  |  114,  requires  a  claimant 
auinst  an  estate  to  append  to  hia  demand  an 
affidavit  of  its  justice,  made  by  himself  or  an 
agent  and,  if  made  by  claimant,  requires  it  to 
state  that  nothing  has  been  paid  on  the  demand 
except  as  credited  thereon,  and  that  the  amount 
demanded  is  justly  due.  Section  113  provides 
that  the  claim  may  be  exhibited  if  it  be  founded 
on  a  note,  etc.,  by  delivering  to  the  administra- 
tor a  copy  of  such  instrument  with  the  credits 
thereon;  and  section  119  provides  that,  if  the 
affidavit  for  authenticating  be  not  produced  in 
an  action  against  the  administrator,  the  court 
shall,  on  motion,  enter  judgment  of  nonsuit,  and 
that  the  affidavit  must  appear  to  have  been 
made  before  commencement  of  the  action.  Held 
that  while  the  affidavit  is  jurisdictional,  a  sub- 
stantial compliance  with  the  statute  as  to  the 
form  of  the  affidavit  is  sufficient,  and,  in  an  ac- 
tion against  the  administrator  on  a  note,  it  was 
sufficient  that  the  affidavit  was  attached  to  a 
verbatim  copy  of  the  note. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {{  811-818,  842; 
I>ec.  Dig.  !  227.  •] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Geo.  W.  Reed,  Judge. 

Action  by  S.  A  Davenport  against  Sallle 
Davenport,  administratrix.  From  a  Judg- 
ment dismissing  the  action,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions  to 
hear  claim  on  the  merits. 

The  appellant  held  a  claim  in  the  form  of 
a  promissory  note  against  the  estate  of  which 
appellee  is  the  admlnlstratrlz.  After  appel- 
lee had  refused  to  allow  the  note  as  a  claim 
against  the  estate,  appellant  presented  it  to 
the  probate  court  for  allowance  and  classlflca- 
tlon,  and,  at  the  time  of  the  presentation  of 
the  same,  appellee  appeared  and  filed  a  mo- 
tion to  dismiss  it ;  but  the  motion  was  over- 
ruled, and  the  claim  was  allowed,  and  Judg- 
meat  was  entered  thereon,  from  which  ac- 
tion the  appellee  api)ealed  to  the  circuit  court, 
where  the  cause  was  submitted  to  and  tried 
by  the  court  upon  a  motion  to  dismiss  and 
an  agreed  statement  of  facts.  The  substance 
of  the  agreed  statement  is  that  the  maker  of 
the  note  died  on  February  12,  1910,  and  on 
the  21st  day  of  October  thereafter  the  ap- 
pellant had  a  verbatim  copy  of  the  note, 
with  a  proper  aflldavlt  attached  thereto,  serv- 
ed on  the  administratrix,  and  at  the  time  of 
this  service  the  original  note  was  exhibited. 
But  no  afiBdavlt  was  ever  attached  to  the 
original  not& 


The  point  In  the  cue  la  Indicated  by  die 
declarations  of  law  which  appellant  asked 
and  which  were  refused  and  the  ones  given  by 
the  court 

The  declarations  of  law  asked  by  the  ap- 
pellant were  as  follows: 

First:  "That  the  affidavit  required  by  sec- 
tion 114,  Kirby's  Digest  does  not  have  to  be 
attached  to  the  original  note^  but  having 
been  made  before  the  commencement  of  the 
action,  and  filed  with  a  verbatim  copy  of  the 
original  note,  will  support  the  claim  of  plain- 
tiff." 

Second:  "That  a  verbatim  copy  of  a  note 
with  the  affidavit  attached  and  filed  as  a 
basis  of  the  action  is  a  sufficient  and  a  sub- 
Btantlal  compliance  with  the  statute  and  will 
support  the  action.  The  statute  does  not  re- 
quire that  the  original  note,  with  an  affidavit 
attached  to  it  shaU  be  filed." 

The  declarations  of  law  made  by  the  court 
were  as  follows: 

First:  "That  the  affidavit  required  by  sec- 
tion 114,  Kirby's  Digest  must  be  attached  to 
the  orl^al  note  and  these  filed  as  a  basis 
of  the  action,  and  it  is  not  a  sufficient  and 
substantial  compliance  with  the  statute  to 
file  a  verbatim  copy  of  the  note  with  the 
proper  affidavit  attached  thereto  as  a  basis 
of  the  action." 

Second:  "Although  the  affidavit  was  made 
before  the  commencement  of  the  action  here- 
in and  filed  with  a  verbatim  copy  of  the  orig- 
inal note  and  the  original  note  filed  and  ex- 
hibited at  the  time  of  the  presentation  of  the 
claim  for  allowance  to  the  probate  court  still 
there  was  not  a  substantial  or  a  sufficient 
compliance  with  the  statute,  and  the  plaintiff 
must  suffer  nonsuit" 

The  question,  therefore,  is  whether  section 
114  of  Kirby's  Digest  requires  the  verifying 
affidavit  to  be  attached  to  the  original  note 
and,  if  so,  is  an  exact  rather  than  a  sab- 
stantlal  compliance  required. 

Ous  Seawell,  of  Tellvllle,  for  appellant  S. 
W.  Woods,  of  Marshall,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  Section  114  of  Kirby's  Digest  is  as 
follows:  "And  the  claimant  shall  also  ap- 
pend to  his  demand  an  affidavit  of  its  justice, 
wliich  may  be  made  by  himself,  or  an  agent 
attorney  or  other  person.  If  made  by  the 
claimant,  it  shall  state  that  nothing  has  been 
paid  or  delivered  towards  the  satisfaction 
of  the  demand,  except  what  is  credited  there- 
on, and  that  the  sum  demanded,  naming  it 
is  justly  due.  If  made  by  any  other  person. 
it  shall  state  that  the  affiant  is  acquainted 
with  the  facts  sworn  to,  or  that  he  has  made 
diligent  inquiry  and  examlnatton,  and  that 
he  verily  believes  nothing  has  been  paid  or 
delivered  towards  the  satisfaction  of  the  de- 
mand, except  the  amount  credited  thereon, 
and  that  the  sum  demanded  is  justly  due." 
This  section  should  be  read  in  connection 
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with  section  IIS,  which  reads  as  follows: 
"Any  person  may  exhibit  hia  claim  against 
any  estate  as  follows:  If  the  demand  be 
founded  on  a  Judgment,  note  or  written  con- 
tract, by  delivering  to  the  executor  or  admin- 
istrator a  copy  of  such  instrument,  with  the 
assignment  and  credits  thereon,  if  any,  ex- 
hibiting the  original,  and  if  the  demand  be 
founded  on  an  account,  by  delivering  a  copy 
thereof,  setting  forth  each  item  distinctly 
and  the  credits  thereon  if  any." 

Section  119  relates  also  to  the  affidavit, 
and  its  provisions  are  as  follows:  "If  the 
affidavit  required  for  authenticating  claims 
against  deceased  persons  be  not  produced  in 
an  action  against  an  executor  or  administra- 
tor for  a  debt  against  the  deceased,  the  court 
shall,  on  moUon,  enter  a  Judgment  of  nonsuit 
against  the  plalntiS;  and  the  affidavit  must 
appear  to  have  been  made  prior  to  the  com- 
mencement of  the  action." 

It  has  been  frequently  decided  by  ttils 
court  that  "in  suits  against  estates,  either  by 
ordinary  action  or  before  the  probate  court, 
it  is  necessary  to  produce  at  the  trial  an 
affidavit  of  the  Justice  of  the  claim  and  of  its 
nonpayment  made  before  commencement  of 
the  action,  or  the  claimant  will  be  nonsuited. 
Hayden  v.  Hayden,  105  Ark.  97,  160  S.  W. 
415;  Ryan  V.  lienon,  7  Ark.  78 ;  State  Bank 
V.  Walker,  14  Ark.  234. 

The  essenttal  thing,  the  Jurisdictional,  re- 
quirement, is  the  making  of  the  affidavit, 
and  a  nonsuit  must  be  suffered  when  it  is 
not  made  within  the  proper  time,  and  the 
statute  prescribes  its  form.  But  it  is  held 
that  a  substantial  compliance  in  the  matter 
of  the  form  of  the  affidavit  Is  sufficient. 
Hayden  v.  Hayden,  supra;  Eddy  v.  Loyd, 
90  Ark.  340,  119  S.  W.  264;  Wllkerson  v. 
Eads,  97  Ark.  296,  133  S.  W.  1039. 

Here  the  proper  affidavit  was  made  and 
was  attached  to  a  verbatim  copy  of  the  note 
sued  on,  and  the  Jurisdictional  requirement 
was  complied  with.  If  it  be  said  that  a 
literal  reading  of  the  statute  provides  that 
the  affidavit  be  physically  attached  to  the 
note  Itself,  which  we  do  not  decide,  there 
has  been  a  substantial  compliance  with  it 
This  question  was  raised  and  decided  in  the 
case  of  Wllkerson  v.  Eads,  97  Ark.  296,  133 
S.  W.  1039,  where,  in  a  suit  upon  a  note  In- 
stitnted  in  the  diancery  court,  the  only  affi- 
davit consisted  in  the  verification  of  the  com- 
plaint; but  its  language  was  such  that  the 
court  held  it  to  be  a  substantial  complalnce 
with  section  114  of  Klrby's  Digest,  although 
it  was  there  expressly  stated  that  the  statute 
applied  to  actions  according  to  the  forms  of 
the  common  law  against  estates  of  deceased 
persons,  as  well  as  to  presentations  in  the 
probate  court  of  claims  against  such  es- 
tates. 

The  law  having  been  at  least  substantially 
complied  with,  the  court  below  should  not 
have  dismissed  the  proceeding,  and  for  its 


action  In  bo  doing  the  Judgment  la  rereraed, 
and  the  court  directed  to  hear  the  demand 
upon  its  merits. 


8ETZER   V.    STATE. 
(Supreme  Court  of  Arkansas.    Nov.  17,  1913.) 

1.  Cbiminal    Law    {|   619*)— C!on80udation 
OF  Indictments. 

While  it  was  not  the  best  practice  to  con- 
solidate separate  indictments  charging  hog 
theft,  and  the  alteration  of  hog  marks  with  in- 
tent to  steal,  upon  a  showing  that  the  indict- 
ments related  to  the  same  transactions,  it  was 
not  error  to  do  so  if  accused  consented. 

[EM.    Note.— For    other   cases,    see   Criminal 
Law,  Cent.  Dig.  |  1376 ;   Dec.  Dig.  §  619.*] 

2.  Criminal  Law  (S  372*)— Evidencb— Oth- 
EB  Offenses. 

In  a  prosecution  for  hog  theft,  the  state's 
theory  was  that  accused  and  T.  were  in  the 
busiueas  of  hog  stealing  and  had  stolen  three 
hogs  from  the  particular  owner  alleged,  as  well 
as  a  number  from  others,  and  the  hogs  ia  ques- 
tion were  found  at  accused's  bouse,  together 
with  several  others  killed  and  dressed.  Accus- 
ed claimed  that  W.  had  employed  him  to  col- 
lect and  butcher  his  hogs,  but  the  evidence 
showed  that  W.  had  been  dead  for  some  time 
and  that  T.'S  whereabouts  were  unknown  at 
the  time  of  the  trial.  One  witness  testified 
that,  some  time  during  the  winter  in  which  the 
indictments  were  returned,  he  stopped  near  ac- 
cused's house  at  night  and  heard  one  person 
say  to  another,  "This  is  a  pretty  good  one,  and 
a  better  one  than  we  got  the  day  before,'  and 
saw  them  carry  a  large  hog  toward  accused's 
house,  and  thought  from  his  size  that  one  of  the 
men  was  accused,  and  another  witness  testified 
that  accused  and  T.  and  W.  had  taken  up 
some  of  witness'  hogs,  and  that  he  followed  the 
wagon  tracks  to  the  road  which  led  to  accused's 
house  and  spoke  to  accused  and  the  others 
about  his  hogs,  and  they  agreed  to  replace 
them.  Held,  that  the  evidence  was  admissible 
on  the  state's  theory  of  a  conspiracy  to  steal 
hogs  generally,  on  the  question  of  whether  ac- 
cused had  been  employed  by  W.  for  an  honest 
purpose,  or  merely  to  steal  hogs. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §i  833,  834 ;  Dec.  Dig.  {  372.*] 

3.  Cbimimal  Law  ({  371*)— Evidbnob— Other 
Offbrsxs. 

Evidence  of  the  commission  of  similar  of- 
fenses is  only  admissible  where  the  act  may  be 
either  lawful  or  criminal,  depending  upon  the 
intent  when  such  evidence  is  admissible  to 
dbow  intent. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  $$  830-832 ;  Dec.  Dig.  {  371.*] 

4.  Cbiminai,  Law   (!   730*)  —  Tbiai.  —  Abqc- 
ment  of  Counsel. 

In  a  prosecution  for  hog  theft  in  which 
accused  claimed  that  he  took  up  the  hogs  for 
W.,  who  was  dead,  there  was  no  prejudicial 
error  in  the  prosecuting  attorney  stating  in  ar- 
gument that  if  W.  were  here  be  would  tell  a 
different  tale,  where  on  objection  the  statement 
was  wititdrawn  and  the  jury  admonished  not  to 
consider  it. 

[Ea.   Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  1693 ;    Dec.  Dig.  |  730.*] 

5.  Ckiminal    Law    (§    720*)— Tmal— Aaou- 

UBNT     OF     COUNSEL— COiaCBRTO     OR     EVI- 
DBNCK. 

In  a  prosecution  for  bog  theft  C.  testified 
that  during  the  same  winter,  while  near  accus- 
ed's house  one  night  he  saw  two  men  carrying 
a  hog,  one  of  whom  looked  like  accused,  and 
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heard  one  of  them  mj,  "Vbia  la  a  pretty  good 
one."  M.  testified  that  he  spoke  to  accused  and 
others  about  taking  his  hogs  after  following 
vafron  tracks  from  where  they  were  to  the  road 
leading  to  accused's  house,  and  that  accused 
and  the  others  promised  to  replace  the  hogs. 
The  prosecuting  attorney  stated  in  argument 
that  the  jury  had  a  right  to  consider  the  evi- 
dence of  C.  and  M.,  which  "shows  that  these 
parties  were  engaged  in  the  hog  stealing  busi- 
nesa,"  and  that  while  accused  denied  that  he 
was  the  party  testified  to  by  C,  "If  it  was  not 
him,  who  was  it?  Tou  would  expect  him  to 
deny  it,  wouldn't  you?"  and  further  stated 
that  the  jury  could  consider  those  circumstanc- 
es as  throwing  light  on  accused's  intention, 
■ince  they  were  all  straws  showipg  which  way 
the  wind  blows.  Beld,  that  such  remarks  were 
a  proper  comment  on  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1670,  1671;  Dec.  Dig.  | 
720.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; George  W.  Reed,  Judge. 

Dave  Setzer  was  convicted  on  consolidated 
Indictments  charging  hog  theft  and  altering 
the  marks  on  hogs  with  Intent  to  steal,  and 
appeals.    Affirmed. 

Sam  Williams,  of  YellvlUe,  for  appellant. 
Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  [1]  On  the  27th  day  of  Janu- 
ary, 1911,  the  grand  Jury  of  Marlon  county. 
Ark.,  returned  two  indictments  against  ap- 
pellant and  one  Green  Tigue.  The  first  in- 
dictment charged  them  with  the  crime  of 
grand  larceny  alleged  to  have  been  commit- 
ted by  stealing  three  hogs  the  property  of 
J.  F.  Dillard.  The  second  indictment  charg- 
ed them  with  the  crime  of  altering  the  marks 
of  three  hogs  the  property  of  J.  F.  Dillard, 
with  the  felonious  Intent  to  steal  them.  At 
the  time  of  appellant's  trial  Tlgue  was  not 
in  custody,  and  on  the  calling  of  the  case,  it 
being  made  to  appear  to  the  court  that  both 
these  indictments  related  to  the  same  trans- 
action, it  was  agreed  that  by  consent  they 
should  be  consolidated  and  be  treated  as 
one  indictment  containing  two  counts  and 
tried  as  such.  No  objection  was  made>  or  is 
DOW  made,  to  the  action  of  the  court  In  or- 
dering the  cases  consolidated  and  treated  as 
separate  counts  in  a  single  indictment. 
While  thlQ  Is  not  a  practice  to  be  approved, 
it  is  not  error  when  done  with  defendant's 
consent  Bishop's  New  Criminal  Procedure, 
i  1042;  Halley  T.  State,  158  S.  W.  121;  Mc- 
aeland  v.  State,  32  Ark.  600;  McDonald  v. 
State,  149  &  W.  05 ;  Price  v.  State,  71  Ark. 
ISO,  71  S.  W.  948 ;  Lucas  v.  State,  144  Ala. 
63,  39  South.  821,  3  L.  R.  A.  (N.  S.)  412. 

[2]  A  number  of  exceptions  were  saved 
dnring  the  .progress  of.  the  trial  to  various 
rnlings  of  the  court  which  were  assigned 
as  error  in  the  motion  for  a  new  trial  and 
have  been  discussed  in  appellant's  brief. 
But  the  only  points  which  appear  to  be  of 
sufficient  Importance  to  require  discussion, 
and  the  ones  upon  which  appellant  chiefly 


relies  for  a  reversal,  are  tbe  alleged  errors 
of  the  court  In  the  admission  of  certain  testi- 
mony given  by  a  witness  named  Oscar  Crun- 
kleton,  and  another  named  Henry  Morris, 
and  the  alleged  prejudicial  remarks  of  the 
prosecuting  attorney  in  the  argument  of  the 
case  before  the  jury.  The  evidence  of  Crun- 
kleton  and  Morris  was  objected  to  because, 
as  appellant  says,  its  effect  w'bs  to  show  that 
appellant  was  guilty  of  a  larceny  other  than 
the  one  alleged  to  have  been  committed  by 
stealing  hogs  the  property  of  J.  F.  Dillard. 
The  evidence  was  substantially  as  follows: 
Crunkleton  testified  that  some  time  in  the 
winter  of  1011 — and  he  did  not  remember 
just  when  this  was  except  that  it  was  on  a 
Sunday  afternoon  about  dark — as  he  was 
traveling  on  the  road  near  appellant's  house, 
he  stopped  to  light  his  lantern,  and  as  be 
did  so  he  heard  one  man  say  to  another: 
"This  Is  a  pretty,  good  one  and  a  better  one 
than  we  got  the  day  before."  He  did  not  go 
up  to  the  parties  he  heard  talking,  but  he 
observed  them  to  see  whom  they  were  and 
where  they  would  go,  and  he  finally  saw  them 
carry  a  large  hog  on  a  pole  between  them, 
and  he  thought,  from  the  size  and  shape 
of  one  of  the  men,  that  he  was  the  appel- 
lant; and  the  men  carried  the  hog  towards 
appellant's  house. 

The  evidence  of  the  witness  Morris  was  to 
the  effect  that  appellant  and  Tigue  and  one 
Sam  Wilson  had  gotten  up  some  of  witness' 
hogs,  and  he  went  to  the  place  where  he  had 
been  told  the  hogs  had  been  tied,  and  he  fol- 
lowed the  wagon  tracks  from  this  place  to 
the  road  which  led  to  appellant's  house.  He 
testified  that  he  spoke  to  Wilson,  Tlgue,  and 
appellant  about  his  hogs  and  they  agreed  to 
replace  them.  Appellant  denies  that  he 
made  any  such  promise  and  says  the  witness 
should  not  be  allowed  to  give  any  evidence 
against  him  of  statementa  made  by  Wilson 
and  Tigue  in  his  absence  about  replacing  the 
hogs.  But  witness  testified  that  appellant 
himself  made  this  promise. 

[3]  Appellant  cites  many  cases  to  the  effect 
that  a  conviction  may  not  be  had  for  one 
crime  by  proof  of  commission  of  similar 
crimes.  And  this  rule  Is  well  settled,  an  ex- 
ception being  where  an  act  may  either  be 
lawful  or  criminal,  depending  upon  the  in- 
tent with  which  It  was  committed.  In  such 
cases  proof  of  similar  acta  is  admitted  for 
the  purpose  only  of  showing  intent  and  de- 
sign. Upon  the  examination  of  the  witness 
Morris,  the  following  colloquy  took  place: 
"Counsel  for  Defense:  As  I  understand  the 
question,  It  is  Introducing  the  evidence  of 
some  other  crime  for  the  purpose  of  show- 
ing motive  or  Intent  of  the  one  on  trial? 
Counsel  for  the  State:  This  is  connected 
with  intent  and  shows  a  similar  act  for  a 
similar  crime.  The  Court:  For  that  pur- 
pose it  will  be  admitted.  For  the  purpose 
of  showing  intent,  it  is  not  proper  to  show 
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whether  or  not  he  was  getting  viltness'  hogs." 
Ordinarily  such  evidence  is  not  admissible, 
and  the  Jury  should  never  be  permitted  to 
hear  evidence  of  the  commission  of  one 
crime  as  a  circumstance  from  which  to  In- 
fer guilt  of  another;  but  we  think  the  evi- 
dence competent  under  the  facts  in  this  case. 
The  theory  of  th*  (state  was  that  appellant 
and  Tigue  were  In  the  hog  stealing  business 
and  had  stolen  three  hogs  from  J.  F.  DiUard 
and  had  stolen  a  number  of  other  hogs  from 
other  owners.  The  hogs  in  question  were 
found  at  appellant's  house  together  with  sev- 
eral other  hogs,  killed  and  dressed,  and  he 
could  not  deny  having  these  hogs  in  bis  pos- 
session and  could  only  excuse  himself  by 
claiming  the  right  to  kill  them.  Appellant 
claimed  that  Sam  Wilson  had  employed  him 
to  get  up  his  hogs  and  butcher  them  for  him 
and  had  promised  him  one- third  of  all  the 
hogs  so  gotten  up.  The  proof  shows  that  at 
the  time  of  the  trial  Wilson  Iiad  been  dead 
for  some  time,  and  that  Tlgue's  whereabouts 
were  then  unknown,  and  that  appellant  had 
left  the  country  and  remained  away  for  some 
months  after  the  hogs  had  been  found  at  his 
home.  DUIard  testified  that  he  came  to  de- 
fendant's house  one  Saturday  afternoon  and 
saw  five  or  six  hogs  which  had  been  lately 
killed,  and  upon  examining  them  he  recog- 
nized three  of  the  hogs  as  his  property.  Wil- 
son, appellant,  and  Tigue  were  all  present 
at  the  time,  and  DiUard  interrogated  them 
about  the  hogs  and  the  change  of  mark,  and 
Wilson  said  he  had  told  appellant  not  to 
change  the  mark,  and  also  stated  that  the 
hogs  were  not  bis,  and  neither  appellant 
nor  Tigue  made  any  reply  to  this  statement 
made  in  their  presence.  Dillard  demanded 
that  the  hogs  be  brought  to  his  house,  and 
on  the  following  Monday  a  half  of  one  hog 
was  brought  to  him,  and  on  the  next  day  two 
hogs  were  brought  him,  except  their  heads, 
which  Tigue  claimed  they  had  eaten,  together 
with  half  of  the  hog  which  had  been  brought 
Monday. 

The  hogs  l)elonging  to  the  witness  Morris 
were  taken  by  the  three  same  men,  and  ac- 
cording to  the  state's  theory  in  pursuit  of 
a  common  purpose  and  conspiracy,  and  the 
state  was  entitled  to  introduce  this  evidence 
in  determining  whether  appellant  had  been 
employed  by  Wilson  for  -any  honest  purpose 
or  not  And  the  evidence  of  the  witness 
Crunkleton  was  admissible  for  the  same  rea- 
.son.  Howard  v.  State,  72  Ark.  586,  82  S.  W. 
196;  Johnson  v.  SUte,  75  Ark.  427,  88  S. 
W.  905 ;  Woodward  v.  State,  84  Ark.  119, 104 
S.  W.  1109;  Ross  v.  State,  92  Ark.  481,  123 
S.  W.  756. 

The  argument  of  the  prosecuting  attorney 
complained  of  was  as  follows:  "Gentlemen 
of  the  Jury,  if  they  (meaning  the  defendant 
and  the  party  Jointly  indicted  with  him)  were 
not  in  the  hog  stealing  business,  why  did 
they  have  Henry  Morris'  hogs  tied  up  over 
there  in  the  hollow?    Gentlemen  of  the  Jury, 


the  defendant  claims  that  he  waB  employed 
by  Sam  Wilson,  and  that  Sam  Wilson  claim- 
ed these  hogs,  but  I  say  to  you  that  Sam 
Wilson  is  dead ;  that  if  he  was  here  he  would 
tell  a  different  tale."  By  attorney  for  de- 
fendant: "Your  honor,  we  object  to  that 
statement"  By  the  Court:  "Mr.  Fee,  you 
had  better  not  argue  what  Sam  Wilson  would 
swear."  By  Mr.  Fee:  "All  right  1  with- 
draw the  statement"  By  attorney  for  de- 
fendant: "Your  Honor,  we  want  you  to  in- 
struct the  jury  that  they  are  not  to  consider 
this  statement  nor  what  Sam  Wilson  would 
swear."  By  the  CJourt:  "I  think  the  Jury 
understands  that"  And  also  the  following 
closing  argument  by  the  prosecuting  attor- 
ney: "Gentlemen  of  the  Jury,  in  determining 
the  intent  in  this  case  you  have  a  right  to 
consider  the  evidence  of  Oscar  Crunkleton 
and  Henry  Morris,  which  show  that  these 
parties  (meaning  defendant  and  the  parties 
Jointly  indicted  with  him)  were  engaged  In 
the  hog  stealing  business.  The  defendant  de- 
nies that  he  was  the  party  testified  to  by 
Oscar  Crunkleton.  If  it  was  not  him,  who 
was  it?  Xou  would  expect  him  to  deny  it 
wouldn't  you?  He  denies  that  he  got  Henry 
Morris'  hogs.  Henry's  hogs  were  gone,  and 
if  they  (meaning  the  defendant  and  the  party 
Jointly  indicted  with  him)  did  not  get  them, 
where  did  they  go?  Who  did  get  them? 
(Jentlemen,  you  have  a  right  to  consider  these 
circumstances  as  throwing  light  on  the  in- 
tention of  the  defendant  in  this  case.  They 
are  all  straws  that  show  which  way  the 
wind  blows." 

[4,  t]  We  have  Just  shown  that  the  evl-. 
dence  of  Morris  was  proper,  and  the  prose- 
cuting attorney  was  therefore  within  the  law 
in  his  comments  upon  It  and  the  statement 
In  regard  to  what  Wilson  would  have  tes- 
tified had  he  been  present  was  withdrawn 
by  the  attorney  and  the  Jury  admonished  not 
to  consider  it  and  any  possible  prejudice 
was  thereby  removed. 

The  concluding  argument  of  the  prosecut- 
ing attorney  was  a  proper  comment  upon 
the  evidence  of  Crunkleton  and  Morris. 

Finding  no  prejudicial  error,  the  Judgment 
of  the  court  below  is  affirmed. 


MISSOURI  &  N.  A.  R.  CO.  v.  REED, 

Circuit   Judge. 
(Supreme  Court  of  Arkansas.    Nov.  24,  1913.) 
1.  Exceptions,   Biix  of  (|  63*)  — Sioninq 

BlLI,— M  AN  D  Auns . 

Mandamus  is  the  proper  remedy  to  compel 
a  circuit  court  judge  to  sign  a  bill  of  excep- 
tions, though  time  for  filing  the  same  has  ex- 
pired!, when  the  judge  is  responsible  for  the  de- 
lay. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  §§  80-85,  87,  88;  Dec.  Dig. 
§  53.*] 


2.  Exceptions,  Biu.  of  (f  51*)  —  Appbovbd 
Biix— Mandamus. 

Act  March  9,  1913  (Laws  1913,  p.  961)  i  2, 
directs    the    official    court    stenographer,    when 


•For  otbar  casw  ne  lama  topic  and  wcUon  NUMBER  m  Dae  Dig.  A  Am.  Die-  Key-No.  Sertea  A  Rep'r  IndexM 


Digitized  by 


Google 


Ark.) 


MISSOUBI  ft  N.  A.  B.  CO.  t.  USED 


193 


reqaired  by  the  presiding  judge,  to  make  a  re- 
port of  the  proceedings,  section  3  provides  that 
a  copy  of  the  notes  shall  be  used  as  a  portion 
of  the  tranacript  on  appeal,  and  section  4  au- 
tborixes  the  court  to  assess  a  fee  therefor  to  be 
taxed  as  costs.  Held,  that  the  act  does  not 
provide  an  ezclnsive  method  for  the  prepara- 
tion of  bills  of  exceptions,  and  that  ue  trial 
judge  was  bound  to  examine  and  approve  a 
bill  of  exceptions  prepared  by  petitioner  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  if  74,  78;   Dec.  Dig.  f  Bl.») 

Mandamns  by  the  Missouri  &  Nortb  Ar- 
kansas Railroad  Company  against  Honorable 
George  W.  Beed,  Judge  of  the  Circuit  Court 
of  Boone  County.    Writ  awarded. 

The  petitioner  seeks  a  mandamus  against 
the  Honorable  George  W.  Beed,  Judge  of  the 
drcult  court  of  Boone  county,  to  require  him 
to  sign  a  bill  of  exceptions  In  a  case  in  which 
it  was  defendant  and  H.  B.  Magness  and 
James  Mallard,  partners  doing  business  un- 
der the  firm  name  of  Magness  &  Mallard, 
were  plaintiffs,  and  In  which  an  adverse 
judgment  was  rendered  against  It,  and  from 
which  an  appeal  was  prayed  and  granted. 
The  controversy  arose  over  the  approval  of 
the  bai  of  exceptions.  Witliln  the  time  al- 
lowed by  the  court,  petitioner  presented  to 
respondent  a  bill  of  exceptions  which  It 
claimed  was  a  correct  report  of  the  trial. 
Respondent  declined  to  examine  or  approve 
it  and  says  In  his  response  that  he  declined 
to  examine  for  the  purpose  of  approving  the 
bill  of  exceptions  tendered  him  for  the  rea- 
son that  It  was  not  prepared  by  the  ofBcial 
stenographer  of  that  court,  and  he  says  that 
be  is  in  duty  bound  to  examine  and  approve 
only  those  bills  of  exceptions  prepared  by 
the  official  stenographer. 

The  General  Assembly  passed  an  act  which 
was  approved  March  29,  1913,  entitled  "An 
act  to  provide  to  appoint  an  official  court 
stenographer  for  the  Fourteenth  Judicial  dis- 
trict of  Arkansas"  (which  Includes  Boone 
county^,  and  the  portions  of  this  act  which 
are  necessary  to  be  considered  are  contained 
in  sections  2,  3,  and  4,  which  are  as  follows: 

"Sec.  2.  It  shall  he  the  duty  of  said  court 
stenographer  when  required  by  the  presiding 
Jndge  to  make  a  stenographic  report  of  all 
proceedings  of  said  court,  which  shall  be  re- 
quired by  law  to  be  made  a  matter  of  record 
in  the  proceedings  of  said  court  and  that  are 
not  already  a  matter  of  record  therein. 

"Sec.  3.  It  shall  be' the  duty  of  said  ste- 
nographer to  transcribe  Into  longhand  from 
said  stenographic  report  duplicate  copies  of 
all  matters  or  proceedings  so  taken,  as  afore- 
said, by  him,  and  file  the  same  with  the  clerk 
of  said  court  when  so  required  under  the 
provlslona  of  this  act,  one  of  which  such  cop- 
ies shall  be  preserved  by  said  clerk  as  a  rec- 
ord of  his  office  in  said  proceedings,  and  the 
other  of  which  may  be  used  as  a  portion  of 
a  transcript  on  appeal  to  the  Supreme  Court 
as  though  prepared  by  the  clerk  from  the 


original;  provided,  that  In  no  event  shall 
said  stenographer  be  required  to  transcribe 
and  file  said  duplicate  copies  from  his  steno- 
graphic notes  untU  the  party  requesting  the 
same  shall  have  deposited  with  the  clerk  of 
the  court  a  sum  sufficient,  as  determined  by 
the  presiding  Jndge,  to  pay  for  said  tran- 
script, at  the  rate  of  fifteen  cents  per  one 
hundred  words  of  the  original  in  ail  civil  and 
misdemeanor  cases ;  •  •  •  provided,  fur- 
ther, that  this  requirement  shall  not  be  made 
of  a  pauper  after  due  proof  of  such  pauper- 
ism. 

"Sec  4.  There  shall  be  assessed  by  the 
court  and  collected  by  the  sheriff  in  cash  the 
sum  of  not  less  than  three  dollars,  nor  more 
than  twenty-five  dollars  In  cash  in  each  case 
tried  and  reported  In  said  circuit  court, 
which  shall  be  taxed  and  collected  as  other 
costs."    Laws  1913,  pp.  962,  963. 

Under  the  provisions  of  this  act  the  re- 
spondent had  appointed  one  J.  A  Philbrick 
as  official  stenographer,  and  he  served  in 
that  capacity  In  the  trial  of  the  case  below 
and  reported  the  case  In  shorthand  under  the 
directions  of  the  court.  After  the  trial  re- 
spondent made  and  entered  of  record  an  or- 
der requiring  petitioner  to  deposit  |15,  the 
estimated  costy  under  said  act,  of  the  tran- 
script of  the  official  report  of  such  case.  Pe- 
titioner did  not  deposit  this  sum  as  required 
by  the  order  of  the  court,  nor  did  he  call 
upon  the  official  stenographer  for  a  tran- 
script of  his  notes  as  required  by  section  3, 
but,  upon  the  contrary,  presented  a  bill  of 
exceptions  made  by  Its  private  stenographer 
from  a  stenographic  report  of  the  trial. 

W.  B.  Smith  and  H.  M:  Trieber,  both  of 
Little  Bock,  and  Troy  Pace,  of  Harrison,  for 
appellant.  Gus  Seawel,  of  Yellvllle,  for  ap- 
pellea 

SMITH,   J.   (after   stating  the  fiicts   as 

above).  It  will  be  seen  that  section  2  of  this 
act  provides  that  the  presiding  Judge  may 
order  the  official  stenographer  to  make  a 
stenographic  report  of  any  proceedings  in  the 
court  not  already  a  matter  of  record  therein. 
And  section  3  provides  for  the  making  of  a 
bill  of  exceptions  and  a  transcript  on  appeal 
by  this  stenographer  and  the  payment  of  his 
fees  therefor.  Section  4  authorizes  the  pre- 
siding Judge  to  assess  a  fee  In  each  case 
tried  and  reported  by  the  official  stenogra- 
pher in  his  court  to  be  taxed  and  collected 
as  other  costs.  This  fee  provided  for  in  sec- 
tion 4  is  assessed  like  other  costs  against  the 
unsuccessful  litigant  and  paid  as  costs  of  the 
trial,  whether  an  appeal  was  taken  or  not, 
or  any  transcript  of  the  evidence  was  ever 
made  or  not 

[1]  Respondent  says  the  writ  prayed  for 
should  not  be  awarded  for  the  reason,  first, 
that  he  has  not  declined  to  approve  a  bill 
of  exceptions,  and  because  section  3  pro- 
vides the  exclusive  method  for  the  prepara- 
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tlon  of  UUb  of  exceptlona,  and  under  the 
terms  of  the  act  he  can  only  consider  a  bill 
of  exceptions  made  In  conformity  with  Its 
reqnlrements.  It  Is  conceded  that  mandamus 
Is  the  proper  remedy  to  compel  the  circuit 
Judge  to  sign  a  bill  of  exceptions,  and  it  has 
been  so  expressly  decided  in  the  case  of  Sea 
Insurance  Co.  v.  Fulk,  103  Ark.  503,  148  S. 
W.  251.  But  respondent  says  that  the  case 
last  cited  is  authority  for  his  position  that 
this  court  will  not  control  his  discretion,  and 
that  he  has  not  declined  to  approve  a  bill 
of  exceptions,  but  has  only  declined  to  ap- 
prove one  not  made  In  conformity,  with  sec- 
tion 3  of  the  act  above  referred  to. 

[2]  We  think  the  act  in  question  has  not 
undertaken  to  provide  an  exclusive  method 
for  the  preparation  and  approval  of  bUls  of 
exceptions.  If  this  was  so,  the  provisions  of 
the  statute  in  regard  to  bystander's  bills  of 
exception  would  be  repealed  and  Inoperative 
In  the  Fourteenth  Judicial  circuit  But  there 
Is  nothing  in  the  act  which  would  Indicate 
that  petitioner  might  not  resort  to  that  meth- 
od of  making  a  bill  of  exceptions  If  it  con- 
ceived the  one  made  by  the  official  stenog- 
rapher was  not  correct  and  the  court  had 
declined  to  approve  any  other  or  to  change 
the  one  prepared  by  the  official  reporter.  The 
presiding  Judge  must  determine  the  correct- 
ness of  the  bill  of  exceptions,  and  he  cannot 
delegate  that  duty  to  the  stenographer  who 
reported  the  case.  The  act  In  question  gives 
the  presiding  Judge  the  authority  to  order 
any  case  reported  by  the  official  stenographer 
and  allows  him  to  assess  as  costs  of  the  case 
a  fee  for  this  service  of  not  less  than  $3  nor 
mor6  than  |25  to  be  paid  as  other  costs  in 
the  case.  But  the  act  does'  not  provide  that 
a  bill  of  exception  shall  not  be  considered 
by  the  ooort  unless  prepared  by  the  official 
stenographer.  The  court  is  therefore  In  duty 
bound  to  examine  the  bill  of  exceptions  pre- 
sented by  petitioner  and  approve  same,  if 
found  correct,  or  to  make  such  changes  or 
additions  as  are  necessary  to  make  It  correct 

The  writ  of  mandamus  will  therefore  be 
awarded,  notwithstanding  the  fact  that  the 
time  originally  given  for  its  filing  has  ex- 
pired, because  respondent  is  responsible  for 
the  delay.  Springfield  v.  Fulk,  96  Ark.  816, 
131  S.  W.  694. 


FEI/rON  V.  BROWN  et  aL 

(Supreme  Court  of  Arkansas.     Nov.  24,  1913.) 

Appeal  and  Ebkob  ({  1207*)— Remand— Dis- 
position—Powebs  OF  LOWEB  COUBT. 

Where,  on  appeal  in  an  action  involving 
a  homestead  right  the  decree  of  the  chancery 
court  was  affirmed  in  so  far  as  it  related  to 
the  homestead  of  the  plaintiff,  and  reversed  in 
so  far  as  it  awarded  to  a  third  person  a  one- 
third  interest  of  the  estate  of  plaintifCs  de- 
ceased husband  and  awarded  to  a  party  cer- 
tain portions  of  the  personal  property  of  the 
estate  and  remanded,  with  directions  to  enter  a 
decree  in  accordance  with  the  opinion,  a  de- 
cree on  remand  disposing  of  land  not  in  Issue 


and  not  embraced  in  the  land  affected  by  the 
original  decree  was  beyond  the  scope  of  the 
mandate  and  would  be  to  that  extent  revened. 
[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  i|  4606-1699;  Dec  Dig.  | 
1207.*] 

Appeal  from  Lonoke  Cbamoery  Court ;  Geo. 
Sibly,  Special  Chancellor. 

Action  by  Mary  A.  Felton  against  Carrie 
Brown  and  others.  From  a  decree  of  the 
Chancery  Court  on  remand,  plaintiff  appeals. 
Reversed  in  part,  affirmed  in  part,  and  re- 
manded with  directions. 

This  cause  was  heard  upon  the  mandate- 
of  this  court  in  Felton  v.  Brown,  102  Ark. 
658,  145  S.  W.  552.  In  that  case  we  affirmed 
the  decree  of  the  chancery  court  "in  so  far 
as  it  relates  to  the  homestead  of  Mary  A 
Felton,"  and  reversed  the  decree  in  so  fa) 
as  it  awarded  to  Alice  Lamb  one-third  oi 
the  estate  of  Marion  Felton,  deceased,  and 
so  much  of  the  decree  as  awarded  to  Carrie 
Felton  certain  portions  of  the  personal  prop- 
erty of  the  estate.  The  cause  was  remanded, 
with  directions  "to  enter  a  decree  in  accord- 
ance with  the  opinion,  and  for  further  pro- 
ceedings if  necessary."  The  chancery  court 
in  disposing  of  the  cause  under  the  mandate 
from  this  court,  found,  among  other  things, 
as  follows:  That  Mary  A,  Felton,  Carrie 
Brown,  and  Louis  Felton  entered  into  an 
agreement  for  the  disposition  of  the  residue 
of  the  estate  of  Marlon  Felton,  deceased: 
that  in  pursuance  of  said  agreement  Louis 
Felton  and  Mary  A.  Felton  executed  a  deed 
to  Carrie  Brown  for  her  share  or  portion  of 
the  estate,  and  delivered  the  same  to  Mary 
A.  for  the  sole  use  and  benefit  of  the  said 
Carrie  Brown,  which  deed,  included  the  S.  W. 
14  of  the  N.  E.  ^  of  section  2,  township  2 
N.,  range  9  W.,  which  deed,  the  testimony 
In  the  case  discloses,  has  been  lost  or  mislaid 
and  could  not,  upon  the  former  trial,  be  pro- 
duced and  is  not  of  record;  that  by  the 
execution  by  the  said  parties  of  said  deed 
and  the  delivery  thereof  to  Mary  A.'  for  the 
use  and  benefit  of  Carrie,  said  Carrie  Brown 
became  the  owner  of  the  said  S.  W.  ^  N.  E. 
V^,  section  2,  township  2  N.,  range  9  W.,  and 
is  now  the  owner  of  the  same ;  that  the  par- 
ties and  the  subject-matter  all  being  before 
the  court  and  within  its  Jurisdiction,  and 
the  said  Carrie  demanding  relief,  and  there 
being  no  question  upon  the  proof  in  the  cast- 
as to  the  facts,  the  court  decrees  "that  all 
the  title  of  the  makers  of  said  deed  and  oth- 
er heirs  of  the  estate  of  Marion  Felton  be  di- 
vested out  of  them  and  invested  In  Carrie- 
Brown."  From  this  decree,  the  appellant 
prosecutes  this  appeal. 

Trimble  ft  Trimble,  of  Lonoke,  for  appel- 
lant Geo.  M.  Chapline,  of  Lonoke,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).    When  the  case  of  Fdton  v.  Brown, 
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102  Ark.  658,  145  S.  W.  562,  was  remanded 
witb  directions  "to  enter  a  decree  In  acoord- 
ance  with  tbe  opinion,"  the  chancery  court 
was  only  authorized  to  make  disposition  of 
the  lands  Involved  in  that  controversy  and 
embraced  within  the  decree,  and  the  chan- 
cerj  court,  when  the  case  was  remanded, 
could  only  dispose  of  the  lands  In  accordance 
with  the  decree  of  this  court  affirming  the 
decree  of  the  chancery  court  disposing  of 
and  settling  the  homestead  and  dower  rights 
of  Mary  A.  Felton  In  the  land  of  her  deceas- 
ed husband,  Marlon  Felton. 

An  examination  of  the  pleadings  will  dis- 
cover that  the  land  now  in  controversy  was 
not  In  issue  and  was  not  embraced  in  tbe 
lands  disposed  of  by  the  decree,  and  there 
vras  nothing  In  the  original  decree  divesting 
tbe  tlQe  to  the  S.  W.  ^  of  the  N.  £.  ^  of 
section  2,  township  2  N.,  range  9  W.,  out  of 
Maiy  A.  Felton  and  investing  same  in  Carrie 
Brown.  This  court  affirmed  the  decree  of 
the  chancellor  in  the  disposition  made  of  the 
homestead  and  dower  rights  of  Mary  A. 
Felton  In  the  land  of  her  deceased  husband, 
Marlon  Felton.  This  disposition  of  the  land 
in  controvesy  was  not  germane  to  the  issues 
raised  and  disposed  of  by  the  former  decree 
in  the  case  and  was  without  authority  under 
the  mandate  issued  on  the  decree  in  Felton 
V.  Brown,  above  mentioned. 

So  math,  therefore,  of  the  decree  how  on 
review  as  divests  the  title  out  of  tbe  appel- 
lant and  invests  the  same  In  appellee  Carrie 
Brown  Is  reversed  and  set  aside.  In  other 
respects  the  decree  is  In  all  things  affirmed. 
The  cause  wUl  be  remanded  to  the  chancery 
coort,  with  directions  to  enter  a  decree  In  ac- 
cordance with  this  opinion. 


TINEB  V.  STATE. 
(Soprema  Court  of  Arkansaa.    Nov.  24,  1918.) 

L  Cbihinai.  Law  (|  694*)— Oohtiruanob  — 

Convict's  TMnMoirr. 

Kirby'a  Dig.  i  3137,  provides  that  the  ex- 
amination of  a  person  confined  under  sentence 
for  a  fdonv  miut  be  taken  by  deposition,  and 
section  8167,  subaec.  3,  provides  that  depoai- 
tioDS  may  issue,  where,  from  imprisonment,  a 
witness  U  unable  to  attend  court  Held,  tnat 
as  Acts  1918,  p.  961,  making  the  testimony  of 
convicts  competent,  made  no  provision  for  their 
attendance  at  trial,  one  desiring  the  testimony 
of  a  convict  must  secure  his  deposition  and  is 
not  entitled  to  a  continuance  to  secure  his  at- 
tendance. 

[lid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1821,  1322,  1332;  Dec.  Dig. 
S594.*l 

2.  CsaairAi,  Law  (f  600*)  — CoiraimjAiroK  — 
Abssrci    of    Witnesbxs  —  Admission    ov 
Truth  or  Tebtiuont. 
When  the  court  found  that  accused's  mo- 
tion for  a  continuance  on  the  ground  of  tbe 
absence  of  a  material  witness  was  sufficient,  the 
continuance  cannot  be  denied  merely  upon  tbe 
state's  agredng  to  admit  that  the  witness,  if 
present,  would  testify  as  alleged  in  the  motion, 


for  the  jury  might  have  accepted  the  witness' 
testimony  as  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1342-1347,  1604;  Dec  Dig. 
I  60a*] 

3.  Cbihiral  Law  (i  406*)  —  Evidbncb  —  Ad- 

lOSSIONB. 

In  a  prosecution  for  homicide,  evidence  of 
a  statement  made  by  accused  at  the  coroner's 
inquest,  which  conflicted  with  the  theory  of 
his  defense,  is  admissible,  being  in  the  nature 
of '  an  admission. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  786,  894-917,  920-927; 
Dec.  Dig.  i  406.*] 

4.  Criminai.  Law  (|  406*)  — BviraNCT  — Ad- 

KISSIBIUTT. 

In  a  criminal  prosecation,  evidence  of  a 
party's  voluntary  declarations  showing  bow  the 
crime  was  committed  is  admissible  against  him, 
regardless  whether  they  were  favorable  or  un- 
favorable to  his  interest  at  the  time  of  the 
admission;  but  such  declarations  are  not  ad- 
missible when  offered  by  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  786,  894-917,  920-927; 
Dec.  Dig.  I  406.*] 

5.  OananAL  Law  (|  81*)— Motions  to  Etect. 

Where  accused  was  tried  on  an  indictment 
charging  liim  not  only  with  murder,  but  with 
being  an  accessory  before  the  fact;  and  he  did 
not  move  to  have  the  state  elect,  the  state  may 
introduce  the  judgment  of  conviction  of  the 
principal ;  the  conviction  of  the  principal  being 
prima  facie  evidence  of  accused's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  103-111,  1384;  Dec  Dig. 
§  81.*] 

6.  Criminal  Law   (f  721*)  —  Tbiai.  —  Abou- 
MENT  o»  Counsel. 

In  a  criminal  prosecution,  when  accused 
did  not  take  the  stand  in  his  own  behalf,  the 
prosecutor  should  not  refer  to  his  failure. 

[Ed.  Note.r-For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1672;    Dec  Dig.  i  721.*J 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; J.  W.  Meeks,  Judge. 

Dee  Tiner  was  convicted  of  murder  In  tbe 
second  degree,  and  he  appeals.  Eevcrsed  and 
remanded. 

S.  A.  D.  Baton,  of  Pocahontas,  for  appel- 
lant Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Btieepey,  Asst  Atty.  Gen.,  for  tbe  State. 

WOOD,  J.  On  the  24th  of  September, 
1912,  John  B.  Davis,  while  riding  by  wliat, 
in  the  neighborhood,  was  known  as  Titter's 
wine  cellar,  located  something  like  200  yards 
west  of  Swartz  post  office,  In  Randolph  coun- 
ty, was  shot  and  Instantjy  killed.  Thos.  L. 
Tiner  and  the  appellant,  his  eon,  were  In- 
dicted for  the  killing  of  Davis,  tbe  indictment 
charging  them  with  murder  In  the  first  de- 
gree, and  in  a  second  count  appellant  was 
charged  as  accessory  before  the  fact  to  mur- 
der in  the  first  degree.  Thos.  L.  Tiner  was 
tiled  at  the  January  term  of  tbe  circuit  court 
and  convicted  of  murder  In  the  second  degree 
and  sentenced  to  the  penitentiary.  At  the 
July  term,  1913,  appellant  was  placed  on 
trial,  which  resulted  in  his  conviction  for 
murder  in  the  second  degree,  and  the  case 
is  here  on  appeal. 


■For  otiisr 
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The  dreomstances  developed  by  the  evi- 
dence In  the  trial  of  Tbos.  L.  Tlner  are  sab- 
stantially  the  same  as  on  the  trial  of  ap- 
pellant, and  these  are  set  forth  in  the  case 
of  Tiner  v.  State,  168  S.  W.  1087.  Such  oth- 
er facts  as  may  be  necessary  will  be  stated 
as  we  proceed. 

[1]  Several  days  prior  to  the  trial  of  ap- 
pellant, he  filed  a  petition,  alleging  that  Thos. 
L.  Tiner  was  an  Important  and  material  wit- 
ness in  his  behalf,  and  that  he  was  incar- 
cerated in  the  penitentiary  of  the  state.  He 
prayed  the  court  to  take  such  legal  steps 
as  might  be  necessary  to  secure  the  attend- 
ance of  the  witness  at  the  triaL  The  court 
refused  the  prayer  of  the  petition,  and  this 
was  made  one  of  the  grounds  of  Uie  motion 
for  a  new  trial. 

The  statute  provides  that  an  examina- 
tion of  a  person  confined  in  any  prison  in 
this  state  under  sentence  for  a  felony  must 
be  taken  by  deposition.  Section  3127, 
Kirby's  Digest  Depositions  may  be  used  on 
a  trial  of  all  Issues  in  any  action  where, 
from  imprisonment,  the  witness  is  unable  to 
attend  court  Section  3157,  subd.  3,  Kirby's 
Digest  The  court  had  no  power,  under  the 
law,  to  compel  the  attendance  of  Thomas  tu 
Tiner,  who  was  sentenced  to  imprisonment 
in  the  penitentiary.  Tlner  was  beyond  the 
Jurisdiction  of  the  court,  and  his  testimony 
could  only  be  had  by  deposition.  The  Leg- 
islature of  1913  passed  an  act  making  the 
testimony  of  convicts  competent  But  no 
provision  is  made  for  procuring  their  at- 
tendance at  the  trial.  Acts  1913,  p.  961. 
The  court  therefore  did  not  err  In  overruling 
the  motion,  so  far  as  he  was  concerned. 

[2]  The  appellant  moved  for  a  continuance 
of  the  cause  on  account  of  the  absence  of 
witness  Maria  Tiner,  setting  out  the  tacts 
to  which  she  would  testify  if  present,  and 
showing  that  she  was  imable  to  attend  court 
on  account  of  illness;  that  her  testimony 
was  material,  and  the  same  facts  could 
not  be  establli^ed  by  any  otber  witness ;  that 
the  appellant  had  used  due  diligence  to  ob- 
tain her  testimony;  and  that  the  witness 
could  be  had  at  the  next  term.  The  record 
recites  that:  "The  court  sustained  said  mo- 
tion on  account  of  the  absence  of  the  witness 
Maria  Tiner.  The  state,  through  its  attorney, 
proposed  to  admit  that  If  the  witness  Maria 
Tlner  were  present  she  would  testify  to  the 
facts  as  alleged  in  said  motion  for  a  contin- 
uance, whereuiKin  the  court,  over  the  objec- 
tion of  defendant,  ruled  that  defendant 
should  proceed  to  triaL" 

The  court,  having  found  that  the  motion 
of  appellant  was  sufficient  to  entitle  him 
to  a  continuance  on  account  of  the  absence 
of  Maria  Tiner,  and  ha\'ing  -  sustained  said 
motion,  should  not  thereafter  liave  overruled 
same  merely  because  the  attorney  for  the 
state  admitted  that  she  would  testify  to  the 
facts  alleged  in  said  motion.  The  motion  be- 
ing otherwise  sufficient  to  meet  the  require- 
ments of  the  law,  this  admission  upon  the 


part  of  counsel  could  not  deprive  appellant 
of  his  right  to  have  the  witness  present  in 
person.  It  will  be  observed  that  counsel 
did  not  admit  that  the  testimony  set  up  In 
the  motion  was  true,  but  only  that  the  wit- 
ness "would  testify  to  the  facts  as  alleged." 

In  Jones  V.  State,  99  Ark.  391,  138  S.  W. 
967,  the  trial  court  overruled  a  motion  for  a 
continuance,  and  allowed  certain  parts  of  the 
testimony  set  up  in  the  motion  to  be  read, 
and  instructed  the  jury  to  consider  the  tes- 
timony the  same  as  if  the  witness  had  been 
present  and  testified.  The  appellant  in  tbat 
case  "had  brought  liimself  within  the  re- 
quirements of  the  law  in  his  endeavor  to 
procure  the  attendance  of  his  witness,"  and 
we  held  that  the  court  erred  in  overruling 
the  motion.  In  that  case  we  said:  "Had  tlie 
witnesses  been  present  in  person  before  the 
Jury  and  given  their  testimony,  their  ap- 
pearance and  manner  of  testifying  might 
have  impressed  the  jury  that  their  testimony 
was  true.  The  appellant,  having  exercised 
aU  the  diligence  that  the  law  requires  to 
procure  the  attendance  of  these  witnesses, 
could  not  be  forced  into  trial  and  have  the 
purported  testimony  of  the  witnesses,  as 
given  on  a  former  trial,  substituted  for  the 
testimony  of  the  witnesses  in  i>erson  before 
the  Jury.  The  ruUng  of  the  court,  under 
the  drcumstances  of  this  case,  was  erroneous, 
and  was  tantamount  to  a  denial  of  the  ap- 
pellant's right  under  the  Constitution,  to 
have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor.  Graham  v.  State,  50  Ark. 
161,  6  S.  W.  721.  A  continuance  under  aucb 
circumstances  is  a  matter  of  legal  right, 
which  could  not  be  denied  appellant  without 
an  abuse  of  the  court's  discretion." 

That  case  rules  the  present  one;  Had  the 
court  found  that  the  motion  was  insufficient 
because  the  appellant  had  failed  to  show  due 
diligence,  or  that  it  otherwise  failed  to  meet 
the  requirements  of  the  statute,  the  case 
would  have  been  different,  and  in  such  case 
the  court  would  be  Justified  in  refusing  a 
continuance  without  the  imposition  of  terms, 
and  in  such  case  the  appellant  would  not 
be  prejudiced  by  requiring  the  state  to  admit 
that  the  witnesses,  if  present,  would  testify 
to  the  facts  alleged  in  the  motion.  But 
where  a  motion  is  otherwise  sufficient  it  is 
prejudicial  to  overrule  it  for  no  other  rea- 
son than  that  the  counsel  for  the  state  ad- 
mits that  the  witnesses  would  testify  to  the 
facts  set  up  therein. 

In  Graham  v.  State,  supra,  Judge  Cockrill, 
speaking  for  the  court,  said:  "A  large  meas- 
ure of  discretion  is  vested  in  the  trial  courts 
in  reference  to  postponment  of  trials.  It  is 
within  the  range  of  this  discretion  to  force 
the  prosecuting  officer  to  submit  to  a  post- 
ponement or  to  permit  the  statement  of  the 
testimony  of  the  absent  witness  to  go  to  the 
jury  in  some  form.  This  is  commonly  done 
by  requiring  an  admission  of  the  absolute 
truth  of  what  is  expected  to  be  proved.  1 
Bishop,  Cr.  Fro&  1 951a.   But  in  a  case  where 
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the  court  would  be  clearly  Justlfled  In  refus- 
ing the  continuance  without  the  Imposition 
of  terms,  the  accused  would  be  aided  rather 
than  Injured  by  an  admission  such  as  the 
statute  requires,  and  It  is  then  permissible." 

[3,4]  During  the  progress  of  the  trial,  the 
court,  orer  the  objection  of  the  appellant, 
allowed  to  go  to  the  jury  what  purported  to 
be  the  written  testimony  of  appellant  before 
the  coroner's  Inquest,  and  to  this  ruling  the 
defoidant  duly  excepted.  A  witness  stated 
that  he  was  clerk  of  the  coroner's  inquest; 
that  be  took  down  t]}e  minutes  of  the  state- 
ments of  witnesses  before  the  jury.  He  Iden- 
tified a  writing  handed  him  as  the  record  of 
the  minutes,  and  stated  that  It  contained 
Dee  Tiner's  statement  given  before  the  cor- 
oner's jury  on  the  day  of  the  killing  of  Davis. 
He  further  testified  that  Dee  Tlner,  after  wit- 
ness had  taken  the  statement  down,  signed 
the  same.  Witness  was  asked  if  he  took 
down  everything  that  was  said  on  that  oc- 
casion by  the  witnesses,  and  answered:  '1 
don't  know  that  I  took  down  everything  that 
was  said ;  I  tried  to  take  Aowa  the  important 
part."  On  redirect  examination,  the  witness 
testified  that  he  did  not  think  he  wrote  into 
the  record  anything  that  the  witnesses  did 
not  say,  and,  further,  that  be  could  not 
recall  having  left  out  anything  that  the  wit- 
nesses did  say.  What  he  wrote  down  Is 
what  the  witnesses  said.  The  writing  pur- 
porting to  contain  the  statement  of  appellant 
before  the  coroner's  jury  was  read  to  the 
jury,  as  follows:  "This  morning  we  were 
in  the  cellar,  and  Pa  was  sitting  at  the  win- 
dow working  on  some  books.  John  Davis 
shot  the  first  shot  at  Pa.  Then  Pa  got  the 
shotgun  and  shot  at  John  Davis  with  the 
shotgUL  Then  John  Davis  said,  'Oh.'  Then 
Pa  got  the  other  gun  and  shot  It.  Then' 
John  Davis  fell  from  his  horse.  Then  Pa 
walked  out  to  the  gate,  then  walked  back  to 
me,  and  said,  'Ain't  it  awful?'  " 

On  behalf  of  the  defendant,  the  statement 
of  facts  contained  in  the  motion  for  a  con- 
tinuance was  read  to  the  jury  in  evidence,  in 
which  it  is  stated  that  the  absent  witness, 
Maria  Tlner,  would  testify  in  part  as  fol- 
lows: "When  Davis  fired,  defendant  was  out 
hi  the  vineyard  near  the  southwest  comer  of 
the  wine  cellar,  going  towards  his  father's 
house,  and  had  nothing  In  his  hands.  Im- 
mediately tifter  the  shot  was  fired,  defend- 
ant ran  into  the  wine  cellar." 

The  writing  purporting  to  be  the  statement 
of  the  appellant  before  the  coroner's  jury  was 
sufficiently  identified  as  his  statement.  It 
was  shown  that  he  signed  it,  and  the  witness 
who  took  it  down,  in  summing  up  his  testi- 
mony, says  that  the  writing  contained  what 
Dee  Tlner  said  before  the  coroner's  inquest. 
Appellant  Tiner,  however,  was  not  a  witness 
in  his  own  behalf  at  the  trial  of  his  case  In 
tbe  lower  court,  and  therefore  the  above 
statement  or  writing  was  not  competent  for 
the  purpose  of  contradicting  him  as  a  wit- 
ness.   The  writing,  however,  was  competent 


as  a  declaration  of  the  defendant  tending  to 
show  his  presence  In  the  wine  cellar  at  the 
time  his  father  shot  Davis.  It  was  a  story  ■ 
of  the  appellant,  made  soon  after  the  killing, 
relating  to  tbe  transaction  in  question  and 
showing  that  he  was  present  in  the  wine 
cellar  at  the  time  his  father  shot  Davis. 

Appellant  was  contending  at  tbe  trial, 
through  the  testimony  of  witness  Maria 
Tiner,  that  he  was  not  present  in  tbe  wine 
cellar  when  the  shot  took  place;  but  the 
statement  shown  to  have  been  made  by  him 
before  the  coroner's  jury  tends  to  establish 
the  fact  that  he  was  present  This  state- 
ment, therefore,  should  be  admitted  as  tend- 
ing to  show  a  declaration  against  Interest 

In  State  v.  Mowery,  21  R.  I.  376-384,  43 
Atl.  871,  874,  the  state,  over  the  objection  of 
the  defendant  was  allowed  to  show  by  wit- 
nesses that  the  defendant  had  related  to 
them  certain  alleged  occurrences  In  connection 
with  the  murder  with  which  he  was  charg- 
ed, tending  to  exculpate  himself  and  show 
that  others  had  committed  the  crime.  The 
court  said:  "Whether  the  testimony  object- 
ed to  was  strictly  a  declaration  against  in- 
terest or  not  ^e  think  it  was  admitisible  as 
being  the  defendant's  statement  of  what  took 
place  at  the  Matheson  house  and  in  the  vicin- 
ity thereof  on  the  night  of  the  murder.  In 
other  words,  in  so  far  as  it  goes  it  is  his 
version  of  the  affair.  While  be  does  not 
thereby  attempt  to  directly  account  for  the 
murder  with  which  he  Is  charged,  yet  It  was 
evidently  his  intention  to  have  the  witnesses 
to  whom  he  told  the  story  do  so  by  inference. 
Tbe  testimony  was  clearly  admissible  for 
another  purpose,  namely,  as  an  admission 
that  the  defendant  was  at  the  house  on  the 
night  of  the  murder.  »  •  •  The  prosecu- 
tion also  had  the  right  to  prove  the  defend- 
ant's explanation  of  the  affair,  in  whole  or 
in  part  for  the  purpose  of  showing  that  it 
was  whoUy  unreasonablQ  and  evidently  made 
up  for  the  occasion." 

In  2  Jones  on  Evidence,  p.  300,  It  is  said: 
"Nor  is  it  necessary  that  the  statement 
should  at  the  time  of  making  It  appear  to  be 
against  the  interest  of  the  party.  The  state- 
ment is  admissible  If  at  the  time  of  the  trial 
it  is  Inconsistent  with  the  contention  of  the 
party  who  made  it." 

Here  tbe  declarations  shown  to  have  been 
made  by  the  appellant  on  the  day  the  killing 
took  place,  to  the  effect  that  be  was  present  in 
the  wine  cellar  where  the  shooting  occurred, 
were  in  conflict  with  the  contention  set  forth 
in  the  testimony  to  the  effect  that  he  was 
"out  in  the  vineyard"  and  not  In  the  wine 
cellar.  Evidence  of  a  party's  voluntary  dec- 
larations showing  how  tbe  alleged  crime  was 
committed  Is  admissible  against  him  with- 
out regard  to  whether  they  were  favorable 
or  averse  to  his  interest  at  the  time  of 
utterance.  Such  testimony,  giving  the  ex- 
planation of  the  defendant  himself  as  to 
the  transaction,  is  admissible  at  the  instance 
of  the  state,  no  matter  whether  they  were 


Digitized  by 


Google 


198 


lAl  SOUTHWBSTEBN  BBPOBTBB 


(Ark. 


against  tbe  defendant's  Interest  at  the  time 
be  made  them  or  not  But,  of  course,  such 
declarations  could  not  be  used  in  his  own 
defense,  because  they  would  necessarily  be  in 
the  nature  of  self-serving  declarations.  See 
1  Greenleaf  on  BJv.  i  169  et  seq.  Prof.  Wig- 
more  says:  "The  accused  in  a  criminal  case 
may  make  admissions  lust  as  a  party  in  a 
ciTll  case,  by  saying  things  inconsistent  with 
the  present  points  of  his  proof.  Admissions, 
in  the  sense  of  Inconsistencies,  are  not  pe- 
culiar to  civil  cases."  See  note  to  section 
170,  1  Greenleaf,  Ev.  p.  293.  The  court 
therefore  did  not  err  in  admitting  the  written 
statement  purporting  to  be  the  appellant's 
testimony  before  the  coroner's  Jury  to  be 
read  in  evidence. 

tl]  The  court,  over  the  objection  of  appel- 
lant, permitted  the  state  to  introduce  and 
have  read  to  the  Jury  the  Judgment  of  con- 
viction of  Thos.  L.  Tiner  for  the  killing  of 
John  B.  Davis.  Appellant  was  being  tried  on 
an  indictment  which  charged  him  not  only 
with  murder,  but  also  which  charged  him 
as  being  an  accessory  before  the  fact  to  the 
murder  of  John  R.  Davis  by  Thoa.  L.  Tiner. 
Appellant  did  not  move  to  have  the  state 
elect  as  to  the  charge  on  which  it  would 
prosecute.  Appellant  was  therefore  being 
tried  for  accessory  before  the  fact  to  the 
crime  of  murder. 

In  Jones  v.  State,  158  S.  W.  132,  we  held 
that  the  conviction  of  the  principal  is  prima 
facie  evidence  of  his  guilt  on  the  trial  of  an 
accessory  before  the  fact  to  the  crime.  But 
the  record  of  conviction  does  not  exclude 
other  competent  evidence  of  the  guilt  of 
the  principal,  nor  does  not  prevent  the  dis- 
pute of  such  record  collaterally  on  the  issue 
of  the  guilt  of  the  accessory.  The  court 
did  not  err  in  permitting  the  record  showing 
the  conviction  of  Thos.  L.  Tiner  to  be  read  in 
evidence. 

[6]  The  court  gavb,  among  others,  the  fol- 
lowing Instruction:  "You  are  instructed  as 
a  matter  of  law  that  the  defendant  has  a 
right  to  testify  in  bis  own  behalf  or  not,  as 
he  deems  fit,  and  that  the  failure  to  testify  In 
his  own  behalf  shall  not  create  any  presump- 
tion against  him."  The  prosecuting  attorney, 
in  commenting  on  this  instruction,  used  the 
following  language:  "Yes  the  defendant  has 
a  right  to  go  onto  the  witness  stand  and 
deny  that  he  was  In  the  wine  cellar  when 
those  shots  were  fired;  he  has  a  right  to 
deny  that  he  fired —  "  Here  the  attorney 
for  the  defendant  objected  to  the  remarks, 
whereupon  the  court  stopped  the  attorney 
and  stated  to  him,  in  the  presence  and  hear- 
ing of  the  Jury,  that  he  should  make  no 
comment  whatever  on  the  defendant's  fail- 
ure to  testify  in  his  own  behalf.  The  de- 
fendant at  the  time  duly  excepted  to  the 
language  used.  The  appellant  did  not  ask 
the  court  to  withdraw  specifically  the  re- 
marks. The  ruling  of  the  court  Informed  the 
Jury  that  the  state's  attorney  should  make 


no  comment  whatever  on  the  defendant's 
failure  to  testify.  That  was  tantamount  to 
advising  the  Jury  of  the  Impropriety  of  such 
remarks.  The  counsel  was  interrupted  before 
he  had  concluded  his  sentence,  but  the  char- 
acter of  the  remarks  was  sudi  as  to  direct 
the  attention  of  the  Jury  to  the  failure  on 
the  part  of  the  defendant  to  go  upon  the  wit- 
ness stand  and  deny  that  he  was  present 
when  the  shots  were  fired,  and  that  he  also 
fired  shots.  The  remarks  of  counsel  were 
exceedingly  reprehensible,  as  it  Is  difficult 
to  conceive  how  any  reference  whatever  npon 
the  part  of  counsel  to  the  failure  of  the  de- 
fendant to  testify  wonld  not  be  creating  a 
presumption  against  him.  Such  remarks 
should  never  be  indulged  in.  But  it  is  un- 
necessary for  us  to  decide  In  the  present  case 
as  to  whether  we  would  treat  the  remarks  as 
prejudicial  error  which  it  would  be  Impos- 
sible for  the  court  to  cure  by  any  sort  of 
admonition  to  the  Jury  (as  appellant's  coun- 
sel contends),  for  the  reason  that  the  caase 
must  be  reversed  for  the  refusal  of  the  court 
to  grant  appellant's  prayer  for  a  continuance. 
We  may  safely  assume  that  no  such  improper 
remarks  will  be  indulged  In  by  counsel  on 
another  triaL 

Other  rulings  of  the  court  are  assigned  as 
error,  which  it  becomes  unnecessary  to  con- 
sider in  view  of  what  we  have  already  said  In 
regard  to  the  ruling  of  the  court  in  refusing 
appellant's  prayer  for  a  continuance.  For  the 
error  in  this  ruling,  the  Judgment  is  le- 
yersed,  and  the  causa  remanded  for  a  new 
trial. 


MENASHA  WOODEN  WABB  CX).  ▼.  tajD- 

GINS  PBODUCB  CO. 
(Supreme  Court  of  Arkansas.    Nov.  24,  1913.) 
Sauss  (f  176*)— Waivxb  ov  Dsracra  is  Quai.- 

ITT— ACCKPTANCK. 

Where  defendant  ordered  a  car  load  of 
cooperage  by  sample  and  after  receiving  it,  and 
with  knowledge  of  defects  in  quality,  paid  a 
part  of  the  {purchase  price  and  promised  to  pay 
the  balance  in  order  to  secure  an  extension  of 
time  of  payment,  he  thereby  waived  all  right 
to  object  on  the  ground  of  such  defects. 

[EM.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  II  436-444;   Dec.  Dig.  i  176.*] 

Appeal  from  Circuit  Court,  Miller  Coun- 
ty ;  Jacob  M.  Carter,  Judge. 

Action  by  the  Menasha  Wooden  Ware 
Company  against  the  Hudgins  Produce  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Beversed,  and  Judgment  en- 
tered for  plaintiff. 

Pratt  P.  Bacon,  of  Texarkana,  for  appel- 
lant Simms  &  Cella,  of  Texarkana,  for  ap- 
pellee. 

HART,  J.  Appellant  sued  appellee  for 
1600,  alleged  to  be  balance  due  on  a  car 
load  of  cooperage  sold  by  the  former  to  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Ke7-No.  Series  &  Rep'r  Indexes 
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latter.  There  was  a  trial  before  a  Jury, 
which  resulted  in  a  verdict  for  appellee  for 
|3T&70k  and  the  case  Is  here  on  appeal. 

Appelant  was  a  manufacturer  of  cooper- 
age In  the  state  of  Wisconsin,  and  sent  to 
appellee^  at  Tezarkana,  Ark.,  samples  of 
cooperage  It  proirased  to  furnish.  Appellee 
tested  the  samples  and  on  the  7th  day  of 
April,  19U,  gave  appellant  an  order  for  a 
«ar  of  10  and  16  gallon  kegs  for  use  in  the 
diipment  of  dder  and  agreed  to  pay  there- 
for $978.85.  The  car  load  of  cooperage  was 
received  by  appellee  on  April  18,  1911.  On 
May  20th  following,  ai^>ellee  wrote  appel- 
lant, Indoslng  a  check  for  ^78.85,  to  be  ap- 
plied in  inyment  of  the  cooperage.  The  let- 
ter stated  that  appellee  was  short  of  funds 
but  would  send  another  check  on  the  26th 
for  1300  and  another  for  the  balance  on  June 
1st  The  letter  also  stated  that  the  kegs 
were  a  disappointment  to  appellee  because 
tbey  were  built  so  light  that  they  would  not 
hold  dder;  that  the  tops,  as  well  as  the 
bang  staves,  swelled  and  caused  a  leak,  and 
In  shipping  any  distance  they  would  not 
stand  the  hard  handling  to  wUch  they  were 
snbject  in  transit  Appellee  failed  to  make 
the  additional  payments  promised  in  this 
letter,  and  appellant  drew  a  draft  on  it  for 
the  amount  On  June  17,  1911,  appellee 
.  mote  appellant  as  follows:  "Texarkana,  Ar- 
kansas, June  17th,  1911.  Menasha  W.  W. 
Co.  Menasha,  Wis. — Gentlemen:  We  regret 
to  advise  that  we  are  not  able  to  take  care 
of  draft  which  you  drew  on  us  and  we  are 
to-day  having  bank  return  same  to  you. 
We  are  a  little  hard  pressed  at  this  time 
on  account  of  four  car  loads  of  produce 
which  came  in  on  us  ttds  week.  We  are  go- 
ing to  ask  a  special  favor  that  you  give  us 
a  little  bit  more  time  on  this  and  will  let 
you  have  check  not  later  than  the  29th.  We 
wish  to  state  that  we  are  having  no  end  of 
trouble  with  the  cooperage  which  you  have 
sent  ns^  and  It  is  working  quite  a  hardship 
on  us  to  have  to  pay  for  something  which 
we  cannot  use  in  our  business.  While  we 
were  corresponding  with  you  we  wrote  you 
that  we  wanted  a  dder  keg,  and,  being  new 
in  the  business,  depended  upon  you  to  sell 
us  something  that  would  hold  dder.  We  not 
only  have  on  our  hands  a  car  of  cooperage 
which  will  not  hold  dder,  but  added  to  this 
misfortune,  we  are  having  to  make  good  the 
dder  which  we  are  getting  out  In  your  kegs 
and  are  also  losing  customers  on  account 
of  bad  cooperage.  We  can  put  up  a  keg 
of  dder  and  let  It  stand  for  twenty-four 
hours  and  the  heads  begin  to  warp  and 
tiptlng  a  leak.  We  have  filled  those  kegs 
with  water  to  test  them  and  find  that  water 
acts  on  them  Just  the  same  as  dder  does. 
We  are  not  going  to  complain  because  we 
got  the  worst  of  this  deal,  but  we  are  go- 
ing to  ask  you  not  to  press  us  for  payment 
before  the  time  stated  above.  Under  these 
drcnmstances  we  believe  that  you  will  grant 
01  tUs  favor.    Tiianklng  you  for  your  In- 


dulgence, we  are,  Yours  truly,  Hud^Uis  Prod- 
uce Company." 

Evidence  was  Introduced  by  appellant 
tending  to  show  that  the  sample  kegs  were 
made  of  maple  and  birch,  paraffin  lined  on 
the  inside  and  stained  on  the  outside,  and 
that  the  car  load  shipped  to  appellee  was 
made  of  the  same  kind  of  wood  and  was 
lined  and  stained  as  the  samples  and  was 
exactly  like  the  samples.  On  the  other 
hand,  appellee  adduced  evidence  tending  to 
show  that  none  of  the  car  load  of  kegs  shlp- 
iped  to  it  were  made  like  the  samples  and 
that  all  of  them  leaked  badly.  The  presi- 
dent of  appellee  company  testified:  "On 
May  20th,  when  I  sent  the  check,  I  knew 
we  were  having  trouble  with  the  kegs. 
When  the  letter  of  June  17th  was  written,  I 
knew  the  condition  of  the  kegs  to  my  sor^ 
row.  I  have  not  used  any  of  them  since 
then.  We  have  used  about  half  of  the  kegs. 
I  probably  used  some  of  them  in  October, 
and  might  have  used  some  in  August,  be- 
cause we  had  run  short  of  cooperage.  Ap- 
pellant granted  the  extension  of  time  asked 
for  In  the  letter  of  June  17tli." 

In  the  case  of  Smith  v.  New  Albany  Rail 
Mill  Company,  60  Ark.  81,  6  S.  W.  226,  the 
court  held:  '^he  defendant  having  ordered 
iron  rails  from  the  plaintiff,  second  class 
rails  of  inferior  quality  were  sent  to  him, 
although  in  previous  dealings  he  had  In- 
structed the  plaintiff  never  to  send  him 
second-class  raUs.  On  being  notified  that 
the  rails  were  inferior,  the  plaintiff  replied 
that  if  they  were  bad  not  to  receive  them. 
But  the  defendant  accepted  and  used  the 
rails  and  afterwards  admitted  his  Indebted- 
ness for  them  at  the  price  charged.  In  an 
action  to  recover  the  price,  bdd,  that  the 
defendant  was  liable  for  the  price  charged ; 
that  evidence  of  the  market  value  of  the 
rails  was  properly  excluded ;  and  it  was  not 
error  to  refuse  to  instruct  the  Jury  that 
more  than  their  market  value  could  not  be 
recovered." 

We  think  the  prlndple  there  announced 
controls  here.  At  the  time  appellee  wrote 
the  letters  of  May  20th  and  June  17th,  It 
knew  as  much  about  the  alleged  defects  In 
the  kegs  as  It  ever  did.  This  Is  admitted  in 
the  letters  and  afterwards  testified  to  by 
the  president  of  appellee  company  at  the  trial 
of  the  case.  Appellee  accepted  the  cooper- 
age with  full  knowledge  of  its  defects,  and 
expressly  stated  to  appellant  that  it  was 
not  going  to  complain,  but  asked  for  an  ex- 
tension of  the  time  of  payment,  which  was 
granted  by  appellant  These  facts  are  un- 
controverted.  Appellee  paid  a  part  of  the 
purchase  price  with  full  knowledge  of  the 
alleged  defects,  and  promised  to  pay  the 
rest  of  the  stipulated  price  in  order  to  se- 
cure an  extension  of  the  time  of  payment 
which  was  gn^'anted  to  it.  Having  thus  act- 
ed with  a  full  knowledge  of  all  the  facts 
and  circumstanced  connected  with  the  alleged 
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defects  In  the  car  load  of  kegs.  It  will  be 
deemed  to  have  waived  them. 

It  followa  that  the  Judgment  must  be  re- 
versed, and,  it  appearing  that  the  facts  were 
fully  developed  at  the  trial  In  the  court  be- 
low under  the  undisputed  evidence,  Judg- 
ment will  be  entered  here  for  appellant  In 
the  sum  of  $600,  the  amount  sued  for. 


PENNSYLVANIA  MINING  CO.  v.  BAILEY. 
(Supreme  Court  of  Arkansas.    Nov.  24,  1913.) 

1.  Appeal  and  Ebbob  ({  664*)  —  Rbcobd — 
oonstbuction. 

Where  a  bill  of  exceptions  recited  that 
plaintiff  offered  record  book  No.  52  at  page  277 
showing  the  record  of  a  lease  between  certain 
parties,  and  that  a  tme  and  correct  copy  there- 
of was  attached  and  marked  Exhibit  G  and 
contained  a  lease  which  was  so  marked,  but  in 
response  to  a  writ  of  certiorari  the  clerk  cer- 
tified another  lease  of  the  same  date  between 
the  same  parties,  which  appeared  to  be  the 
one  recorded  in  the  book  and  at  the  page  men- 
tioned, the  lease  contained  in  the  bill  of  excep- 
tions apparently  not  having  been  recorded  at 
all,  the  facts  showed  that  the  lease  sent  up  on 
certiorari  was  the  one  offered  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  2856-2859;  Dec.  Dig.  i 
664.*] 

2.  Mines  and  Minbbals  (|  64*)— liSASBS— As- 
BioNUENT  OB  Subletting. 

Where  a  mining  lessee,  nnder  a  lease  which 
wonld  expire  in  1928,  in  1910  leased  the  prop- 
erty for  20  years,  the  lessee,  nnder  this  lease, 
was  an  assignee  of  the  original  lease  and  not  a 
sublessee,  since,  where  a  lessee  parts  with  his 
whole  interest,  there  is  an  assignment  of  the 
lease,  and  it  is  immaterial  what  kind  of  an  in- 
strument or  conveyance  is  used  to  dispose  of 
the  term. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  if  181-184;  Dec.  Dig.  { 
64.*! 

3.  Minks  and  Minkbals  (S  64*)  — Rent  ob 
Royalties— IiiABiLiTT  of  Assionee. 

An  assignee  of  a  mining  lease  was  liable 

to  the  original  lessor  for  the  stipulated  royalty. 

[Ed.  Note. — For  other  cases,  see  Mines  and 

Minerals,  Cent.  Dig.  |f  181-184;    Dec.  Dig.  S 

64.*] 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; Hugh  Basbam,  Judge. 

Action  by  J.  T.  Bailey  against  the  Penn- 
sylvania Mining  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Appellee  was  the  plaintiff  below  and  al- 
leged in  his  complaint  that  appellant  was  the 
transferee  and  owner  of  a  lease  executed 
July  14,  1904,  by  appellee,  together  with 
Marjiaret  Norrls  and  others,  heirs  of  J.  W. 
Norrls,  deceased,  to  M.  E.  Anderson  et  al. ; 
the  lease  embracing  the  coal  and  mineral 
rights  under  a  certain  hundred  acres  of  land 
there  described.  It  was  there  alleged:  That 
appellee  was  the  owner  of  40  acres  of  the 
land  and  was  entitled  to  40  per  cent  of  the 
royalty  on  the  coal  mined,  the  quantity  of 
which  was  not  in  dispute.  It  was  further 
alleged  that  this  lease  was  assigned  Novem- 
ber 17,  1904,  to  the  Western  Anthracite  Coal 


Company,  and  by  that  company  assigned  on 
August  1,  1907,  to  J.  K.  Gearhart,  C.  H.  Liang- 
ford,  and  Freemont  Stokes.  That  on  May 
20,  1009,  Gearhart,  Langford,  and  Stokes 
transferred  the  lease  to  the  Pennsylvania 
Anthracite  Coal  Company,  which  last-named 
company  changed  its  name  to  Pennsylvania 
Mining  Company.  But  the  proof  shows  that. 
Instead  of  succeeding  the  Pennsylvania  An- 
thracite Coal  Company  upon  its  change  of 
name,  the  Pennsylvania  Mining  Company  is 
a  distinct  corporation  and  acquired  the  min- 
ing rights  of  the  first-named  company  by  a 
transfer  of  the  lease  in  question  to  It  Tbls 
suit  was  brought  expressly  upon  the  theory 
that  appellant  is  an  assignee  of  the  original 
lease;  that  it  stands  in  the  shoes  of  the 
original  lessees  and  Is  therefore  In  privity 
with  the  original  lessors;  and  appellants  con- 
cede that  if  this  theory  Is  correct  appellee 
is  entitled  to  maintain  this  suit  The  an- 
swer contained  a  general  denial  of  all  the 
material  allegations  of  the  complaint,  and 
specifically  denied  that  it  was  the  owner  and 
transferee  of  the  lease  to  M.  E.  Anderson 
and  others,  upon  which  the  suit  was  based. 
There  is  no  question  but  that  Gearhart, 
Langford,  and  Stokes  by  successive  assign- 
ments became  the  owners  of  the  original 
lease,  and  on  May  20,  1909,  they  executed  an 
instrument  to  the  Pennsylvania  Anthracite 
Coal  Company,  by  virtue  of  which  they  un- 
dertook to  lease  for  a  period  of  25  years 
their  mineral  rights  in  the  lease  in  question, 
together  with  mineral  rights  in  other  prop- 
erty. The  terms  and  conditions  in  this  lease 
were  materially  different  from  those  in  the 
original  lease  from  Norrls  to  Anderson.  On 
October  31,  1910,  the  Pennsylvania  Anthra- 
cite Coal  Company  executed  two  leases  to 
appellant  One  of  these  was  for  the  term  of 
ten  years  and  two  months  from  the  date  of 
its  execution  and  expired,  therefore,  on  De- 
cember 31,  1920,  which  would  be  eight  years 
earlier  than  the  expiration  of  the  original 
lease  from  Norrls  et  aL  to  Anderson,  which 
expired  April  11,  1928.  This  lease  dated  Oc- 
tober 31,  1910,  covered  various  lands  and 
mining  rights  and  privileges  incident  there- 
to not  contained  in  the  original  Anderson 
lease,  and  its  terms  and  conditions  were  ma- 
terially different  from  those  of  the  original 
lease.  This  short-term  lease  of  date  October 
31,  1910,  Is  the  one  contained  in  the  bill  of 
exceptions  and  was  the  only  one  of  that  date 
contained  In  the  record  at  the  time  of  filing 
appellant's-  brief.  This  brief  undertook  to 
show  that  appellant  did  not  sustain  the  rela- 
tion of  assignee  of  the  original  lease  but  was 
a  sublessee  of  the  original  lease,  and  there  is 
an  interesting  discussion  of  the  distinction 
between  the  assignment  of  a  lease  and  a  sab- 
lettlng  and  of  the  difference  between  the  ob- 
ligations and  liabilities  of  the  two  relations. 
But  upon  appellee's  application  the  clerk  of 
this  court  Issued  a  writ  of  certiorari  to  the 
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clerk  of  the  drctdt  court  requiring  him  to 
furnish  and  certify  a  copy  of  the  lease  dated 
October  31,  1910,  and  recorded  in  Deed  Book 
S2  at  pages  274-277  of  the  deed  records  of 
Johnson  county. 

The  call  In  the  blU  of  exceptions  for  the 
paper  writing  Is  as  follows:  "Mr.  Coylngton, 
tbe  plaintiff  here  offers  and  presents  Record 
Book  No.  62  at  page  277  showing  record  of 
lease  from  Pennsylvania  Anthracite  Coal 
Company  to  Pennsylvania  Mining  Company 
dated  Augnst  31,  1910.  This  lease  embraces 
the  land  here  in  question."  (A  true  and  cor- 
rect copy  of  which  Is  hereto  attached  and 
marked  Exhibit  O.)  The  language  in  the 
parentheses  is  inclosed  In  parentheses  in  the 
bUl  of  exceptions  and  does  not  there  purport 
to  be  the  language  of  the  attorney  In  offer- 
ing the  record  In  evidence  but  is  evidently 
a  notation  made  by  the  clerk  in  making  up 
the  transcript  Tbe  lease  contained  In  the 
bill  of  exceptions  does  have  upon  it  the  let- 
ter "G."  It  Is  conceded  that  attorney's  state- 
ment that  the  lease  offered  in  evidence  was 
dated  August  31,  1910,  was  a  lapsus  llngute, 
for  there  is  no  lease  of  that  date,  and  the 
date  should  have  been  stated  to  be  October 
31,  1910. 

In  response  to  this  writ  of  certiorari  the 
clerk  of  the  circuit  court  has  certified  a  lease 
dated  October  31,  1910,  from  the  Pennsyl- 
vania Anthracite  Coal  Company  to  Pennsyl- 
vania Mining  Company,  which  embraced  the 
land  here  In  question,  together  with  other 
lands  and  mining  rights,  and  was  for  a  pe- 
riod of  20  years,  which  is  obviously  beyond 
tbe  date  of  the  expiration  of  this  Anderson 
lease  and  therefore  conveyed  all  rights 
granted  by  that  original  lease. 

Moore,  Smith  &  Moore,  of  IdtUe  Rock,  for 
appellant  J.  J.  Montgomery  and  Webb  Cov- 
ington, both  of  ClarksvUle,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  The  important  and  controlling 
qnestton  in  this  case  therefore  is:  Which 
of  the  two  leases  dated  October  31, 1910,  was 
Id  fact  offered  in  evidence,  the  one  contained 
In  the  bill  of  exceptions  or  the  one  certified 
by  the  clerk  in  response  to  the  writ  of  cer- 
tiorari? After  a  careful  study  of  the  evi- 
dence we  have  concluded  that  while  the  call 
Id  tbe  bill  of  exceptions  might  ordinarily 
Identify  either  writing,  the  one  in  fact  in- 
troduced is  the  one  sent  upon  certiorari.  We 
reach  that  conclusion  because  it  appears  to 
be  the  instrument  recorded  in  Record  Book 
62  at  pages  274  to  277,  whereas  the  lease  In 
the  bill  of  exceptions  does  not  appear  to  have 
been  recorded  at  all. 

[2]  This  lease,  which  we  therefore  consid- 
er as  the  one  offered  in  evidence,  conveys  the 
whole  interest  demised  In  the  Anderson  lease, 
and  It  la  therefore  academic  to  consider  tbe 
difference  in  the  obligation  and  liability 
which  wonld  have  arisen  under  the  short- 


term  lease  as  compared  with  the  one  which 
extended  beyond  the  expiration  of  the  term 
of  the  original  Anderson  lease.  A  sufficient 
statement  of  the  law  for  the  purpose  of  this 
case  is  found  in  18  American  &  Eng.  Enc.  of 
Law  (2d  Ed.)  656-657,  where  it  was  said: 
"A  lessee  parting  with  his  interest  in  the 
whole  of  the  leasehold  estate  for  the  balance 
of  his  term,  or  with  his  interest  In  a  part  of 
the  demised  premises  for  the  entire  term, 
constitutes  an  assignment  or  assignment  pro 
tanto  of  the  lease,  and  the  person  to  whom 
such  an  Interest  is  conveyed  becomes  an  as- 
signee of  the  term  with  all  the  rights  and 
liabilities  incident  to  such  a  position.  It  Is 
immaterial  by  what  kind  of  an  instrument 
or  conveyance  the  term  is  so  disposed  of. 
Thus  the  grantee  or  nominal  lessee  becomes 
an  assignee  If  the  lessee  executes  a  quitclaim 
deed  of  his  rights  in  the  leasehold  estate,  or 
executes  an  instrument  purporting  to  be  a 
lease  or  demise  of  the  premises  for  the  bal- 
ance of  his  unexpired  term,  or  a  period  ex- 
ceeding his  term,  or  conveys  the  premises  in 
fee  simple.  To  constitute  an  assignment  the 
lessee  must  however,  part  with  his  entire 
interest  In  the  whole  or  a  part  of  the  prem- 
ises." 

[3]  The  liability  of  the  assignee  of  a  lease 
Is  conceded  and  is  fixed  by  the  authorities, 
and  the  Judgment  therefore  against  appel- 
lant for  the  royalty  on  the  coal  mined  by  it 
was  fully  authorized  and  Is  therefore  af- 
firmed. 


HABT  v.  LBQmBTJ  et  aL 

(Supreme  Court  of  Arkansas.    Nov.  24,  1913.) 

1.  Justices  of  the  Peace  (|  164*)— AppeaIt- 
Pboceedinq. 

Under  Kirby's  Dig.  {  4670,  providing  that 
before  tbe  first  day  of  the  circuit  court  next 
after  the  appeal  snail  have  been  granted,  tbe 
justice  shall  file  bia  transcript,  the  appellant 
must  see  that  it  ia  done,  although  the  statute 
imposes  the  duty  on  the  justice. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i§  607-«36 ;  Dec.  Dig.  g 
164.*] 

2.  Justices  of  the  Peace  ($  164*)— Appealt- 
Statutes. 

Kirby's  Dig.  {  4670,  requiring  a  transcript 
of  an  appeal  from  the  justice  court  to  be  filed 
before  the  first  day  of  the  circuit  court  next 
after  appeal  granted,  while  directory,  cannot  be 
ignored,  and  the  appeal  must  be  dismissed  for 
failure  to  file  the  transcript  within  that  time, 
unless  the  appellant  shows  an  excuse  for  the 
delay. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |g  607-636;  Dec  Dig.  { 
164.*] 

3.  Justices  of  the  Peace  (J  166*)— Appeai/— 
Dismissal— Reinstatement. 

Where  the  circuit  court  dismissed  an  ap- 
peal from  a  justice  court  it  may  at  the  same 
term  vacate  the  dismissal,  and  remstate  the  ap- 
peal for  good  excuse  shown. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  Sl  638-646;  Dec.  Dig.  § 
166.*] 
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Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Guy  Fulk,  Judge. 

Action  by  H.  Lequleu  and  otbers  against 
Adolph  Hart  begun  in  Justice  court,  where 
Judgment  was  rendered  for  plaintiffs.  De- 
fendant's appeal  was  dismissed  by  the  circuit 
court,  and,  his  motion  to  reinstate  being 
overruled,  he  appeals.  Reversed  and  ro; 
manded. 

This  was  an  action  brought  by  the  appel- 
lees In  the  court  of  a  Justice  of  the  peace  to 
enforce  a  laborer's  lieu  against  a  certain 
crop  of  vegetables  in  the  possession  of  appel- 
lant On  December  20,  1912,  whicb  was  the 
return  day  of  the  summons  and  attachment, 
the  case  was  tried,  and  Judgment  rendered  in 
favor  of  appellees  for  the  sum  of  $299.99,  and 
the  attached  property  was  ordered  sold  in 
satisfaction  of  this  Judgment  Appellant 
filed  an  affidavit  and  bond  for  an  appeal  on 
the  30th  day  of  December,  1912,  and  demand- 
ed a  transcript  of  the  case  from  the  Justice 
of  the  peace,  and  paid  the  fee  therefor.  The 
transcript  was  not  filed  by  the  Justice  of  the 
peace  until  the  13th  day  of  March,  1913. 
This  was  ten  days  after  the  beginning  of  the 
first  term  of  the  court  after  the  trial  in  the 
Justice's  court,  and  the  appeal  was  dismissed 
on  the  day  the  transcript  was  filed.  In  fact 
the  transcript  appears  to  have  been  filed  by 
appellees  on  that  day  for  the  purpose  of 
making  this  motion,  and  enforcing  the  Judg- 
ment of  the  Justice  of  the  peace.  Appellant 
filed  a  motion  for  the  reinstatement  of  this 
appeal  on  the  15th  of  March,  1913,  which 
motion  contained  the  following  recitals: 
That  the  appeal  bad  been  taken  la  apt  time, 
and  the  necessary  fees  paid  therefor,  and  a 
proper  appeal  bond  executed  and  filed  with 
the  Justice  of  the  peace.  That  appellant  had 
called  several  times  at  the  office  of  the  Justice 
of  the  peace  to  procure  the  transcript  for  fil- 
ing with  the  clerk  of  the  drcuit  court,  and 
had  been  repeatedly  told  that  the  transcript 
would  be  prepared  and  filed  on  or  before 
the  first  day  of  the  ensuing  March  term  of 
the  Pulaski  circuit  court  That  the  last  visit 
to  the  Justice  of  the  peace  was  on  the  20th 
day  of  February,  at  which  time  appellant 
was  again  Informed  that  he  would  see  that 
the  transcript  was  filed  in  apt  time.  The  mo- 
tion further  alleged  that  during  the  latter 
part  of  November  appellant's  manufacturing 
plant  was  destroyed  by  fire,  and  that  owing 
to  the  inaccuracy  of  bis  records,  he  was 
forced  to  travel  over  considerable  territory 
to  procure  proper  inventories  In  order  to 
adjust  his  losses,  and  that  during  the  month 
of  February  his  little  child  was  burned  to 
death  at  his  home,  and  that  since  that  time 
bis  wife  had  been  suffering  with  nervous 
prostration,  and  required  his  constant  atten- 
tion, so  he  had  been  unable  to  look  after  his 
business  duties.  The  motion  to  reinstate 
this  appeal  was  overruled  by  tbe  court  on 


the  12th  of  April,  and  tbe  order  of  the  court 
made  thereon  reads  as  follows:  "On  this 
day,  defendant's  motion  to  set  aside  tbe 
order  or  dismissal  heretofore  rendered  herein 
now  coming  on  to  be  beard,  same  is  sub- 
mitted to  tbe  court,  after  argrument  of  coun- 
sel, and  the  court,  being  well  and  sufficiently 
advised,  doth  overrule  said  motion,  on  the 
ground  that  the  court  has  no  Jurisdiction." 

Jones  ft  Owens,  of  Little  Bock,  for  appel- 
lant Laurence  C.  Maloney,  of  Little  Bock, 
for  appellees. 

SMITH,  J.*  (after  stating  tbe  facts  as 
above).  [1]  Section  4670  of  Klxby's  Digest 
reads  as  follows:  "On  or  before  the  first 
day  of  the  circuit  court  next  after  tbe  ap- 
peal shall  have  been  allowed,  the  Justice 
shall  file  in  the  office  of  the  clerk  of  such 
court  a  transcript  of  all  tbe  entries  made 
In  his  docket  relating  to  the  cause,  together 
with  all  tbe  process  and  all  the  papers  re- 
lating to  such  suit" 

This  section  has  been  construed  in  several 
cases,  and  it  has  been  held  that  while  the 
statute  makes  it  the  duty  of  the  Justice  of 
the  peace  to  file  the  transcript  in  the  clerk's 
office  within  the  time  prescribed,  it  is  never- 
theless incumbent  on  tbe  appellant  to  see 
that  this  is  done — that  be  must  prosecute  bis 
appeaL    Hughes  v.  Wheat  32  Ark.  292. 

[2]  That  case  holds  that,  although  tbe  pro- 
visions of  this  section  are  directory,  they 
cannot  be  ignored,  and  other  cases  hold  that 
where  the  transcript  Is  not  filed  within  the 
time  limited  by  the  law,  tbe  appeal  should  be 
dismissed  in  the  absence  of  a  satisfactory  ex- 
planation of  this  failure.  "It  is  the  duty  of 
tbe  appellant  to  see  that  bis  appeal  was 
perfected  in  time,  and,  when  no  diligence  on 
his  part  was  shown,  nor  excuse  for  tbe  delay, 
the  appeal  should  have  been  dismissed,  or  tbe 
Judgment  of  tbe  Justice  of  tbe  peace  afiBrm- 
ed."  Smith  t.  Allea,  31  Ark.  268;  McGebee 
V.  Carroll,  31  Ark.  560;  Wilson  v.  Starks, 
48  Ark.  73,  2  S.  W.  346;  Bates  v.  Mitchell, 
96  Ark.  555,  132  S.  W.  917. 

[3]  The  court  did  not  undertake  to  pass 
upon  tbe  sufficiency  of  the  excuse  for  failing 
to  file  the  transcript  but  dismissed  tbe  cause, 
as  stated  in  the  record,  for  tbe  want  of 
Jurisdiction.  This  was  error,  for  the  court 
had  tbe  Jurisdiction  to  set  aside  an  order 
of  dismissal  made  at  the  same  term  of  court. 
McPherson  v.  Consolidated  Casualty  Co., 
161  S.  W.  283. 

We  do  not  know  tbe  court's  view  of  tbe 
sufficiency  of  the  showing  for  the  reinstate- 
ment of  the  appeal  when  considered  upon  its 
merits,  and  we  will  not  therefore,  undertake 
to  pass  upon  that  question. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  court 
below  to  pass  upon  the  motion  to  reinstate 
the  appeal  upon  its  merits. 
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ALLEN  ▼.  LOUISVILLE  4  N.  B.  CO-t 

(Court  of  Appeals  of  Kentucky.    Dec.  11, 
1913.) 

JUOOMERT     (i    715*)— CONOLTTBIVBNESS— IDXN- 

TITT  OF  lasnEB. 
Where  a  railroad's  action  to  recover  for 
ondercbarges  of  freight,  decided  against  the 
company,  was  reversed  on  appeal,  and  the  road 
held  entitled  to  recover,  and  the  shipper  then 
paid  an  amount  in  settlement,  such  judgment 
was  a  bar  to  the  shipper's  subsequent  suit  to 
recover  the  amount  paid  on  the  ground  that 
the  company  had  fraudulently  furnished  him 
the  lower  rate  intending  to  induce  him  to  man- 
ufactnre  lumber  and  ship  over  -its  road  and 
then  exact  the  higher  lawful  rate. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |f  1244-1246;    Dec.  Dig.  {  715.*] 

Appeal  from  Circuit  Conrt,  Allen  Coimt7' 
Action  by  J.  W.  Allen  against  the  Louisville 
i  Nashville  Railroad   Company.     Judgment 
for  defendant,   and  plalntUC  appeals.     Af- 
firmed. 

Bradbum  &  Basham,  of  Bowling  Green, 
and  O.  M.  Hlnt&n,  of  Scottsvllle,  for  appel- 
lant Benjamin  D.  Warfleld,  of  Louisville, 
Goad  ft  Oliver,  of  Scottsvllle,  and  Charles 
H.  Moorman,  of  Louisville,  for  appellee. 

CARBOLL^  J.  In  1912  the  appellee  herein 
brought  suit  against  the  appellant  in  the  AI- 
1^  circuit  court  to  recover  from  blm  $732 
alleged  to  be  due  it  on  account  of  under- 
charges made  by  It  to  blm  In  a  shipment  of 
frdght  The  lower  court  decided  this  case 
against  the  railroad  company,  and,  upon  ap- 
peal to  this  court,  we  reversed  the  Judgment 
of  the  lower  court,  holding  that  the  railroad 
company  was  entitled  to  recover  the  amount 
sued  for.  See  opinion  In  152  Ky.  145,  153 
S.  W.  108.  Afterwards  Allen,  in  settlement 
of  that  case,  paid  to  the  railroad  company 
1962.44,  and  thereupon  brought  this  suit, 
seeking  to  recover  from  the  Louisville  ft 
NashvlUe  Railroad  Company  tbe  amount  so 
paid.  The  lower  court  dismissed  his  peti- 
tion, and  he  appeals. 

In  his  petition  he  averred  In  substance 
that  the  railroad  company  purposely  conceal- 
ed from  him  the  freight  rate  that  he  should 
have  been  charged  for  the  shipments  he  was 
about  to  make  and,  for  tbe  purpose  of  In- 
dncing  him  to  purchase  and  manufacture  a 
lot  of  timber  to  be  shipped  over  its  line, 
famished  to  him  a  freight  rate  less  than  tbe 
rate  that  should  have  been  charged,  and 
that,  acting  upon  the  information  as  to  what 
the  freight  rate  would  be,  he  purchased  and 
manufactured  a  lot  of  timber  and  shipped  It 
over  the  road  of  the  company,  paying  there- 
for tbe  rates  It  had  represented  to  him 
would  be  charged. 

The  right  of  recovery  in  this  action  is 
based  on  tbe  ground  that  the  company  de- 
ceived the  plalntitr  by  representing  that  tbe 
freight  charges  would  be  a  spedfled  sum,  on 
the  faith  of  which  representation  he  was  in- 
duced to  purchase  tbe  lumber,  manufacture 


the  timber,  and  sblp  it  over  the  road  of  tbe 
company;  that  be  would  not  have  purchased 
or  manufactured  tbe  timber  or  have  paid 
out  in  tbe  purchase  and  manufacture  tbe 
sums  be  did,  had  be  known  that  he  would 
be  required  to  pay  a  larger  freight  rate  than 
the  rate  that  was  agreed  on  before  be  pur- 
chased or  manufactured  it  In  other  words, 
tbe  substance  of  the  charge  is  that  tbe  com- 
pany, with  the  fraudulent  purpose  of  induc- 
ing him  to  purchase  and  manufacture  tbe 
timber  and  ship  it  over  its  line  of  road.  In 
order  that  it  might  receive  the  charges  for 
transportation,  furnished  to  him  a  rate  that 
it  knew  was  less  than  it  had  tbe  right  to 
exact,  and  did  this  with  tbe  purpose  and  ex- 
pectation of  subsequently  requiring  blm  to 
pay  the  lawful  rate. 

It  seems  to  us  that  the  appellant's  right 
to  recover  In  this  case  is  conclusively  barred 
by  the  opinion  of  this  court  heretofore  re- 
ferred to.  If  the  appellant  in  tbis  action 
should  be  allowed  to  recover  back  the 
amount  he  was  required  to  pay  in  tbe  other 
case,  tbe  result  would  be  precisely  the  same 
as  if  he  bad  succeeded  in  tbe  otber  case. 
Whatever  right  the  appellant  may  have  bad 
to  obtain  tbe  relief  here  sought  Is  concluded 
adversely  to  him  by  the  former  opinion  of 
this  court 

Wherefore  tbe  judgment  Is  affirmed. 


TAXLOB  et  al.  v.  BINET  et  al 
(Conrt  of  Appeals  of  Kentucky.    Dec.  11.  1913.) 

1.  Counties  (|  116*)  —  Powebs  of  Fiscai. 
Court. 

If  the  fiscal  court  could  employ  an  accoont- 
ant  for  investigating  the  affairs  of  county  of- 
ficers, they  could,  in  their  discretion,  accept  the 
proposal  of  the  particular  bidder  for  the  work 
who,  in  their  judgment,  was  best  qualified, 
though  his  bid  was  higher  than  that  of  others; 
the  fiscal  court  having  a  large  discretion  in 
such  matters,  which  will  not  ordinarily  be  con- 
trolled by  the  courts. 

[Ed.    Note.— For   other    cases,    see    (bounties, 
Cent  Dig.  f  187;   Dec.  Dig.  i  118.*] 

2.  COUNTIXS    (S    100*) — COHTBACTB    HT   FiSOAIi 
COUBT— AUTHOBITY — Aj>PBOPBIATIOW. 

Though  there  was  no  tax  levy  for  that  pur- 
pose, the  fiscal  court  could  order  the  amount  of 
a  contract  made  by  it  for  services  to  be  paid 
out  of  the  general  fund  of  tbe  county,  which 
presumably  consists  of  the  surplus  remaining 
from  funds  appropriated  for  other  purposes. 

[EkI.   Note.— For   other  cases,   see   Counties, 
Cent  Dig.  i  219;  Dec.  Dig.  §  160.*] 

3.  COUKTISS    (I    lis*)    —    POWEBS    OF   FlSOAI. 
COUKT. 

The  fiscal  court  has  onlv  limited  jurisdic- 
tion, and  can  do  only  such  things  as  the  statute 
permits. 

[Ed.  .Note.— For    other   cases,   see   Counties, 
Cent  Dig.  {{  174-180;   Dec.  Dig.  $  113.*J 

4.  Counties  (§  118*)  —  Powebs  or  Fisoai. 

COUBT^-CONTBACTS. 

Ky.  St  i  1840,  giving  the  fiscal  court  juris- 
diction "to  regulate  and  control  the  fiscal  af- 
fairs and  property  of  the  county,"  authorized  it 
to  contract  for  the  employment  of  an  accountant 
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for  the  purpose  of  InTeatlgadng  the  affairs  of 
county  officers. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §i  174-180;   Dec.  Dig.  |  IIS.*] 

Appeal  from  CLrcoit  Court,  Davlesa  Coun- 
ty. 

Action  by  George  M.  Taylor  and  others 
against  W.  O.  Rlney  and  others.  From  a 
judgment  dismissing  the  petition,  plaintUfs 
appeal.    Affirmed. 

George  W.  Jolly  and  L.  P.  Tanner,  botb 
of  Owensboro,  for  appellants.  G.  M.  Finn, 
Co.  Atty.,  and  R.  W.  Slacic,  Miller,  Sandidge 
&  Malln,  a.  A.  Miller,  and  La  Vega  Clements, 
all  of  Owensboro,  for  appellees. 

CARROLL,  J.  This  suit  was  brought  by 
the  appellant  taxpayers  against  the  members 
of  the  fiscal  court  of  Daviess  county  to  en- 
join them  from  paying  T.  A.  Pedley,  an  ac- 
countant who  Iiad  been  employed  by  the  fis- 
cal court  for  the  purpose  of  Investigating 
the  affairs  of  the  various  county  officers. 
The  lower  court  dismissed  the  petition,  and 
the  taxpayers  have  appealed. 

It  appears  from  the  petition  that  several 
accountants  presented  bids  to  do  the  work 
In  answer  to  proposals  solicited  by  the  court, 
and  that  the  price  at  which  some  of  these 
bidders  offered  to  do  the  work  was  'a  good 
deal  less  than  the  offer  made  by  Pedley, 
whose  bid  was  accepted. 

[1  ]  If  the  fiscal  court  had  the  right  to  em- 
ploy an  accountant  for  the  purpose  stated, 
they  bad  the  right  to  exercise  a  sound  dis- 
cretion in  rnaUng  the  employment,  and  to 
accept  the  proposal  of  that  bidder  who,  in 
their  Judgment,  was  best  qualified  to  execute 
the  work  in  a  satisfactory  manner,  although 
his  bid  might  be  higher  than  the  bids  of 
other  accountants.  Necessarily  in  matters 
like  this  the  fiscal  court  is  invested  with  a 
large  measure  of  discretion,  and  under  ordi- 
nary circumstances  this  discretion  will  not 
be  controlled  by  the  courts,  as  it  Is  to  be 
presumed  that  the  fiscal  court  will  act  In  the 
discharge  of  matters  under  Its  care  In  such 
a  manner  as  to  best  conserve  the  interests 
of  the  county. 

[2]  It  is  farther  Insisted  that  no  tax  had 
been  levied  to  pay  the  amount  the  contract 
with  Pedley  called  for,  and  therefore  the 
court  was  without  authority  to  enter  Into  the 
contract  of  employment,  as  It  could  not  ex- 
pend In  this  business  money  raised  by  tax- 
ation under  levies  made  for  other  purposes. 
But  the  order  of  the  fiscal  court  shows  that 
the  appropriation  necessary  to  pay  Pedley 
for  his  work  was  appropriated  out  of  the 
"general  fund"  of  the  county,  which  fund 
we  presume  consists  of  a  surplus  left  remain- 
ing from  funds  appropriated  for  other  pur- 
poses after  the  purpose  for  which  the  fund 
was  appropriated  bad  been  satisfied.  Whtd- 
ey  V.  Com.,  110  Ky.  154,  61  8.  W.  35. 

[1,4]  The  principal  question  In  the  case 


relates  to  the  power  of  the  fiscal  court  to 
make  the  employment.  We  have  written  in 
a  number  of  cases  that  the  fiscal  court  is 
a  court  of  limited  Jurisdiction,  and  is  only 
authorized  to  do  such  things  as  the  statute 
permits  or  directs  it  to  do.  Woodruff  v. 
Shea,  152  Ky.  657,  153  S.  W.  1005,  and 
cases  therein  cited.  And  so  we  must  look 
to  the  statute  for  the  purpose  of  ascer- 
taining If  the  fiscal  court  had  authority 
to  employ  an  accountant  for  the  purpose 
stated.  In  section  1840,  defining  the  Ju- 
risdiction of  the  fliscal  court.  It  is  provid- 
ed among  other  things,  that  it  shall  have 
Jurisdiction  "to  regulate  and  control  the 
fiscal  affairs  and  property  of  the  county," 
and  it  seems  to  us  that  tills  right  carries 
with  it  by  necessary  implication  the  author- 
ity to  examine  and  investigate  the  books,  and 
accounts,  and  records  of  the  various  officers, 
agents,  and  employes  of  the  county  who  have 
the  control  of  or  who  are  charged  with  the 
collection  or  expenditure  of  the  funds  of  the 
county  arising  from  taxation  or  any  other 
source.  It  might  be  deemed  wise  and  expe- 
dient by  the  fiscal  court  to  Investigate  the  af- 
fairs of  one  or  more  of  these  officers,  agents, 
or  employes  of  the  county,  and  this  investi- 
gation, of  course,  the  fiscal  court  could  not 
make  without  employing  some  competent 
person. 

The  fiscal  court  Is  charged  by  the  statute 
with  the  duty  of  looking  after  the  fiscal  af- 
fairs of  the  county,  and  this  puts  upon  it 
the  responsibility  that  attaches  to  any  other 
business  body,  and,  if  it  could  not,  when 
the  occasion  seemed  to  demand  itt  have  an 
investigation  made  of  the  books,  and  ac- 
counts, and  records  of  any  one  or  more  of 
the  officers,  agents,  or  employes  of  the  coun- 
ty who  have  the  control  of  or  right  to  receive 
or  pay  out  the  funds  of  the  county,  the  court 
could  not.  In  any  proper  manner,  perform  the 
duty  required  of  it  in  the  management  of 
the  fiscal  affairs  of  the  county.  There  Is 
scarcely  a  business  Institution  in  the  state 
of  any  magnitude  that  does  not  have  Its 
books  examined  by  some  skilled  accountant, 
and  there  are  many  good  reasons  why  the 
fiscal  court  should  l>e  permitted  to  exercise 
this  character  of  supervision  over  the  per- 
sons charged  with  the  collection  or  expendi- 
ture of  the  public  funds. 

We  think  the  Judgment  of  the  lower  court 
was  correct,  and  it  is  affirmed. 


GOTT  T.  BEREA  COLLEOB  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec  11. 191S.) 

1.  TOBTS    (J    1*)    —    INJTJBIOUS    CONBEQTTBNCK 

FBOM  Lawfci,  Act. 

One  is  not  liable  for  injurious  consequences 
incidental  to  the  perfonnance  of  a  lawful  act 
in  a  proper  manner. 

[Ed.  Note. — For  other  cases,  see  Torts,  Cent. 
Dig.  81 1,  3,  5;  Dec.  Dig.  §  1.*] 


•For  otbar  ewes  see  sun*  topic  ud  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


Ky.) 


aOTT  T.  BEREA  COLLEQE 


205 


2.  C!0LLEOE8  AWD  TTritkbsitiss  (J  9*)— CoN- 

TBOL   OF   STDBKNTS— AUTHORITT. 

College  authorities  stand  in  loco  parentis 
as  to  the  mental  training  and  physical  and 
moral  welfare  of  pupils  and  may  in  their  discre- 
tion  make  any  regulations  for  their  government 
which  a  parent  could  make  for  the  same  pur- 
pose, without  interference  from  the  courts, 
unless  the  regulations  are  onlawful  or  against 
public  policy. 

(Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Cent.  Dig.  {{  23-28;    Dec.   Dig. 

3,  CoLusaxs  AND  UNiVEBsmss  (i  9*)— Beo- 
ULA3I0N  OF  Students. 

A  college  may  prescribe  requirements  for 
the  admission  of  students  and  rules  of  con- 
dact  goveming  them,  unless  it  is  supported  in 
whole  or  part  by  public  appropriations,  when 
its  power  of  regulation  is  somethat  more  re- 
stricted, and  a  student  entering  college  impliedly 
agrees  to  conform  to  such  rules. 

[Ed.  Note. — For  other  cases,  see  Colleges  and 
Unirersities,  Cent  Dig.  U  23-28;    Dec.  Dig.  i 

4   SCHOOI;a  AND   SCHOOI.  DlSTKIOTB  (i   169*)— 

Beouiations— Conduct  of  Students. 
Except  as  to  the  parental  right  of  control, 
the  power  of  school  authorities  over  pupils  ex- 
tends to  all  acts  detrimental  to  the  best  inter- 
est of  the  school,  whether  committed  in  school 
hours  or  after  the  pupil's  return  home. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  g  341;  Dec.  Dig. 
i  169.*] 

5.  Colleges  and  Univkesities  (§  9*) — Qov- 
einxent  of  Students— Validity  of  Reou- 
UiTioNS— Eating  House  Kulxs. 

Berea  College,  whose  students  were  largely 
immature  and  inexperienced  country  youths, 
and  which  itself  provided  board  and  lodging  for 
a  nominal  charge  and  gave  the  students  op- 
portunity to  earn  their  way  through  school, 
etc.,  conid  nnder  its  charter,  empowering  the 
board  of  trustees  to  make  such  legal  by-laws 
as  were  necessary  to  promote  its  interest,  pro- 
hibit students  from  entering  eating  houses  and 
amusement  places  in  the  town,  not  controlled 
by  the  college,  on  pain  of  dismissal. 

[Ed.  Note. — For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.   §{   23-28;    Dec  Dig. 

8.  COLLEaBS  AND  UNrVEBBITIES  (J  9*)— TOBTS 

a  lO*)— Regulation  of  Students— Peesonb 

Entitled  to  Object. 

Even  if  a  rule  of  a  college,  prohibiting  its 
itndents  from  entering  eating  houses  in  the 
town,  not  controlled  by  the  college,  under  pain 
of  dismissal,  was  unreasonable,  one  who  ran  a 
restaurant  near  the  campus,  which  was  largely 
patronized  by  students,  but  who  had  no  chil- 
dren in  the  school,  could  not  object  to  such 
mle. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities.  Cent  Dig.  H  23-28;  Dec.  Dig. 
19;*  Torts,  Cent  Dig.  i  10;   Dec.  Dig.  §  10.*] 

Appeal  teom  Clrcait  Court,  Madison  County. 

Action  by  J.  S.  Oott  against  the  Berea 
College  and  otbeis.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

J.  A.  SnlliTan,  of  Richmond,  S.  Mayner 
Wallace,  of  St  Lonis,  Mo.,  and  John  Noland, 
of  Richmond,  for  appellant.  Burnam  &  Bur- 
nam,  of  Richmond,  for  appellees. 

KUNN,  J.  The  appellant,  J.  S.  Oott,  about 
the  1st  of  September,  1911,  purchased  and 
was  conducting  a  restaurant  In  Berea,  Ky., 


across  the  street  from  the  premises  of 
Berea  College.  A  restaurant  had  been  con- 
ducted In  this  same  place  for  quite  a  long 
while  by  the  party  from  whom  Gott  pur- 
chased. For  many  years  it  has  been  the 
practice  of  the  governing  authorities  of 
Berea  College  to  distribute  among  the  stu- 
dents at  the  beginning  of  each  scholastic  year 
a  pamphlet  entitled  "Students  Manual,"  con- 
taining the  rules  and  regulations  of  the 
college  for  the  government  of  the  student 
body.  Subsection  3  of  this  manual,  under 
the  heading  "Forbidden  Places,"  enjoined 
the  students  from  entering  any  "place  of  111 
repute,  liquor  saloons,  gambling  houses,"  etc. 
During  the  1911  summer  vacation,  the  facul- 
ty, pursuant  to  their  usual  practice  of  re- 
vising the  rules,  added  another  clause  to  this 
rule  as  to  forbidden  places,  and  the  rule  was 
announced  to  the  student  body  at  chapel 
exercise  on  the  first  day  of  the  fall  term, 
which  began  September  11th.  The  new  rule 
Is  as  follows:  "(b)  Eating  houses  and  places 
of  amusement  In  Berea,  not  controlled  by  the 
college,  must  not  be  entered  by  students  on 
pain  of  Immediate  dismission.  The  institu- 
tion provides  for  the  recreation  of  Its  stu- 
dents, and  ample  accommodation  for  meals 
and  refreshment,  and  cannot  permit  outside 
parties  to  solicit  student  patronage  for  gain." 

Appellant's  restaurant  was  located  and 
conducted  mainly  for  the  profits  arising  from 
student  patronage.  During  the  first  few 
days  after  the  publication  of  th{s  rule,  two  or 
three  students  were  expelled  for  Its  viola- 
tion, so  that  the  making  of  the  rule  and  its 
enforcement  had  the  effect  of  very  materially 
Injuring,  U  not  absolutely  mining,  appel- 
lant's business  because  the  students  were 
afraid  to  further  patronize  it 

On  the  20th  day  of  September  appellant 
Instituted  this  action  In  equity  and  pro- 
cured a  temporary  restraining  order  and  In- 
junction against  the  enforcement  of  the  role 
above  quoted,  and  charging  that  the  college 
and  Its  ofiBcers  unlawfully  and  maliciously 
conspired  to  injure  his  business  by  adopting 
a  rule  forbidding  students  entering  eating 
houses.  For  this  he  claimed  damages  in  the 
sum  of  $500.  By  amended  petttlons  he  al- 
leged that  in  pursuance  of  such  conspiracy 
the  college  officers  had  uttered  slanderous 
remarks  concerning  him  and  his  business  and 
Increased  his  prayer  for  damages  to  $2,000. 
The  slanderous  remarks  were  alleged  to  have 
been  spoken  at  chapel  and  other  public  exer- 
cises to  the  student  body  as  a  reason  for  the 
rule,  and  were  to  the  effect  that  appellant 
was  a  bootlegger,  and  upon  more  than  one 
occasion  had  been  charged  and  convicted  of 
Illegally  selling  whisky.  Berea  College  an- 
swered and  denied  that  any  slanderous  re- 
marks had  been  made  as  to  appellant,  or 
that  they  had  conspired  maliciously  or  oth- 
erwise, or  that  the  rule  adopted  was  either 
unlawful   or   unreasonable.      In   the   second 
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paragraph  the  college  affirmatively  set  forth 
that  It  la  a  private  (Incorporated)  institution 
of  learning,  supported  wholly  by  private 
donations  and  its  endowment  and  sudi  fees 
as  it  collects  from  students  or  parents  of 
students  who  desire  to  become  affiUated  with 
said  Institution  and  abide  by  and  conform  to 
the  rules  and  regulations  provided  by  the 
governing  authorities  of  the  college  for  the 
conduct  of  the  students;  that  every  student 
upon  entering  said  institution  agrees,  upon 
pain  of  dismissal,  to  conform  to  such  rules 
and  regulations  as  may  be  from  time  to  time 
promulgated;  that  the  institution  aims  to 
furnish  an  education  to  Inexperienced  coun- 
try, mountain  boys  and  girls '  of  very  little 
means  at  the  lowest  possible  cost ;  that  prac- 
tically all  of  the  students  are  from  rural 
districts  and  unused  to  the  Ways  of  even  a 
village  the  size  of  Berea;  and  that  they  are 
of  very  limited  means.  It  is  further  alleged 
that  they  have  been  compelled  from  time  to 
time  to  pass  rules  tending  to  prevent  students 
from  wasting  their  time  and  money  and  to 
keep  them  wholly  occupied  in  study;  that 
some  of  the  rules  prohibit  the  doing  of  things 
not  in  themselves  wrong  or  unlawful,  but 
which  the  governing  authorities  have  found 
and  believe  detrimental  to  the  best  interest 
of  the  college  and  the  student  body.  For  these 
reasons  the  rule  in  question  was  adopted,  but 
they  say  at  the  time  that  they  had  no  knowl- 
edge that  the  plaintiff  owned  or  was  about  to 
acquire  a  restaurant,  and  that  the  rule  was 
in  no  way  directed  at  the  plalntifT.  Upon  mo- 
tion the  restraining  order  was  dissolved,  but, 
on  account  of  allegations  charging  slander- 
ous remarks,  the  lower  court  overruled  de- 
murrer to  the  petition.  After  filing  of  the 
answer,  proof  was  heard,  the  case  submitted 
and  tried  by  the  court  with  the  result  that 
the  petition  was  dismissed,  and  Gott  appeals 
to  this  court 

Passing  the  question  as  to  whether  an  ordi- 
nary action  can  be  joined  with  an  equitable 
action  for  restraining  order,  there  being  no 
objection  to  It  in  the  lower  court,  it  is  sufflr 
dent  to  say  that  on  the  question  of  uttering 
the  slanderous  words  Issue  was  Joined,  and 
the  case  submitted  to  the  court  without  the 
Intervention  of  a  Jury,  and  we  are  disposed 
to  accept  Its  finding  against  Gott  since  it  is 
supported  by  sufficient  evidence.  The  larger 
question,  and  the  one  we  are  called  here  to 
pass  upon.  Is  whether  the  rule  forbidding 
students  entering  eating  houses  was  a  rea- 
sonable one  and  within  the  power  of  the 
college  authorities  to  enact,  and  the  further 
question  whether,  in  that  event,  appellant 
Gott  will  be  heard  to  complain.  That  the 
enforcement  of  the  rule  worked  a  great  In- 
Jury  to  Gott's  restaurant  business  cannot 
well  be  denied ;  but,  unless  he  can  show  that 
the  college  authorities  have  been  guilty  of  a 
breach  of  some  legal  duty  which  they  owe  to 
him,  he  has  no  cause  of  action  against  them 
for  the  injury. 

[1]  One  has  no  right  of  action  against  a 


merchant  for  refusal  to  sdl  goods,  nor  will 
an  action  lie,  unless  such  means  are  used  as 
of  themselves  constitute  a  breach  of  legal 
duty,  for  inducing  or  causing  i>ersons  not 
to  trade,  deal,  or  contract  with  another;  and 
it  is  a  well-established  practice  that,  when  a 
lawful  act  is  performed  in  the  proper  man- 
ner, the  party  performing  it  Is  not  liable  for 
mere  incidental  consequences  injuriously  re- 
sulting from  it  to  another.  38  Cye  pp.  41S- 
423. 

[2]  College  authorities  stand  in  loco  par- 
entis concerning  the  physical  and  moral  wel- 
fare and  mental  training  of  the  pupils,  and 
we  are  unable  to  see  why,  to  that  end,  they 
may  not  make  any  rule  or  regulation  for  the 
government  or  betterment  of  their  papU» 
that  a  parent  could  for  the  same  purpose 
Whether  the  rules  or  regulations  are  vrise  or 
their  aims  worthy  is  a  matter  left  solely  t» 
the  discretion  of  the  authorities  or  par^its, 
as  the  case  may  be,  and,  in  the  exercise 
of  that  discretion,  the  courts  are  not  dis- 
posed to  interfere,  unless  the  rules  and  aims 
are  unlawful  or  against  public  policy.  Sec- 
tion 881  of  the  Kentucky  Statutes,  applicable 
to  corporations  of  this  character,  provides 
that  they  may  "adopt  such  rules  for  their 
government  and  operation,  not  inconsistent 
with  law,  as  the  directors,  trustees,  or  man- 
agers may  deem  proper."  The  corporate 
charter  of  Berea  College  empowers  the  board 
of  trustees  to  "make  such  by-laws  as  It  may 
deem  necessary  to  promote  the  interest  of  the 
institution,  not  in  violation  of  any  laws  of 
the  state  or  the  United  States."  This  refer- 
ence to  the  college  powers  shows  that  its 
authorities  have  a  large  discretion,  and  they 
are  similar  to  the  charter  and  corporate 
rights  under  which  colleges  and  such  institn- 
tlons  are  generally  conducted. 

[3]  Having  in  mind  such  powers,  the 
courts  have  without  exception  held  to  the 
rule  which  is  well  settled  In  7  Cyc.  288:  "A. 
college  or  university  may  prescribe  require- 
ments for  admission  and  rules  for  the  con- 
duct of  its  students,  and  one  who  enters  as  a 
student  impliedly  agrees  to  conform  to  such 
rules  of  government."  The  only  limit  upon 
this  rule  is  as  to  institutions  supported  in 
whole  or  in  part  by  appropriations  from  the 
public  treasury.  In  snch  cases  their  rules 
are  viewed  somewhat  more  critically;  but, 
since  this  is  a  private  institution,  it  Is  un- 
necessary to  notice  further  the  distinction. 

[4]  A  further  consideration  of  the  power 
of  school  boards  is  found  in  Mechem  on  Pub- 
lic Officers,  §  730,  from  which  we  quote: 
"There  is  no  question  that  the  power  of 
school  anthoritles  over  pupils  is  not  confined 
to  schoolroom  or  grounds,  but  to  extend  to 
all  acts  of  pupils  which  are  detrimental  to 
the  good  order  and  best  interest  of  the  sdiool, 
whether  committed  in  school  hours,  or  while 
the  pupil  is  on  his  way  to  or  from  school,  or 
after  he  has  returned  home."  Of  course  this 
rule  is  not  intended  to,  nor  will  it  be  per- 
mitted to,  Interfere  with  parental  control  of. 
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cUldren  In  the  home,  unless  the  acts  forbid- 
den iflaterially  affect  the  conduct  and  disd- 
pUne  of  the  school. 

[I]  There  is  nothing  in  the  case  to  show 
that  the  college  had  any  contract,  business, 
or  other  direct  relations  with  the  appellant. 
Tbey  owed  him  no  special  duty;  and,  while 
be  may  have  suffered  an  injury,  yet  he  does 
not  show  that  the  college  is  a  wrongdoer  in 
a  legal  or  any  sense.  Nor  does  he  show  that 
in  enacting  the  rule  they  did  it  unlawfully, 
or  that  they  exceeded  their  power,  or  that 
there  was  any  conspiracy  to  do  anything  nn- 
lawfnl.  Their  right  to  enact  the  rule  comes 
well  within  their  charter  provision,  and  that 
it  was  a  reasonable  rule  cannot  be  very  well 
.  disputed.  Assuming  that  there  were  no  oth- 
er outside  eating  houses  in  Berea,  and  that 
there  never  had  been  a  disorderly  one,  or  one 
in  which  Intoxicating  liquors  had  been  sold, 
still  it  would  not  Be  an  unreasonable  rule 
forbidding  students  entering  or  patronizing 
appellant's  establishment  In  the  first  place, 
the  college  offers  an  education  to  the  poorest, 
and  undertakes  to  offer  them  the  means  of  a 
Urellhood  within  the  institution  while  they 
are  pursuing  tbelr  studies,  and  at  the  same 
time  provides  board  and  lodging  for  a  nomi- 
nal charge.  Whatever  profit  was  derived 
served  to  stlU  further  reduce  expenses  charg- 
ed against  the  pupil.  It  stands  to  reason 
that  when  the  plans  of  the  Institution  are  so 
prepared,  and  the  support  and  maintenance 
of  the  students  are  so  ordered,  there  must  be 
the  fullest  co-operation  on  the  part  of  all 
the  students,  otherwise  there  will  be  disap- 
pointment, If  not  failure,  in  the  project  It  Is 
also  a  matter  of  common  knowledge  that  one 
of  the  chief  dreads  of  college  anthorlties  la 
the  outbreak  of  an  epidemic  and  against 
which  they  should  take  the  utmost  precau- 
tion. These  precautions,  however,  may  whol- 
ly tall  If  students  carelessly  or  indiscrimi- 
nately vl^sit  or  patronize  public  or  unsanitary 
eaUag  houses.  Too  often  those  operating 
snch  places  are  ignorant  of,  or  indifferent  to, 
even  the  simplest  sanitary  requirements.  As 
a  safeguard  against  disease  infection  from 
this  source,  there  Is  sufficient  reason  for  the 
promulgation  of  the  rule  complained  of. 

[I]  But,  even  If  It  might  be  conceded  that 
the  rule  was  an  unreasonable  one,  still  ap- 
pellant Gott  is  in  no  position  to  complain. 
He  was  not  a  student,  nor  is  it  shown  that 
he  had  any  children  as  students  in  the  col- 
lege. The  rule  was  directed  to  and  intend- 
ed to  control  only  the  student  body.  For 
the  puri)oses  of  this  case  the  school,  its  of- 
ficers and  students,  are  a  legal  entity,  as 
much  so  as  any  family,  and,  like  a  father 
may  direct  his  children,  those  in  charge  of 
boarding  schools  are  well  within  their  rights 
and  powers  when  they  direct  their  students 
what  to  eat  and  wherei  they  may  get  It, 
where  they  may  go,  and  what  forms  of 
amusement  are  forbidden.  A  case  very  sim- 
ilar and  often  quoted  is  that  of  People  v. 
Wheaton  College,  40  111.  180.    It  Illustrates 


the  principles  here  announced  m  well  that 
we  quote  with  approval  the  following  from 
it:  "Wheaton  College  is  an  incorporated  in- 
stitution, resting  upon  private  endowments, 
deriving  lio  aid  whatever  from  the  state  or 
from  taxation.  Its  charter  gives  the  trus- 
tees and  faculty  power  to  adopt  and  en- 
force such  rules  as  may  be  deemed  expedient 
in  the  government  of  the  institution,  a  power 
whidi  they  would  have  possessed  without 
snch  express  grant,  because  Incident  to  the 
very  object  of  tbelr  Incorporation  and  indis- 
pensable to  the  successful  management  of 
the  college.  Among  the  rules  they  have 
deemed  it  exx>edient  to  adopt  is  one  forbid- 
ding students  to  become  a  member  of  secret 
sodetles.  We  perceive  nothing  unreason- 
able in  the  rule  itself,  since  all  persons  famil- 
iar with  college  life  know  that  the  tendency 
of  secret  societies  is  to  withdraw  students  to 
some  extent  from  the  control  of  the  faculty 
and  to  impair  the  discipline  of  the  Institu- 
tion. Such  may  not  always  be  the  effect, 
but  such  is  tbelr  general  tendency.  But, 
whether  the  rule  be  judicious  or  not,  It  vio- 
lates neither  good  morals  nor  the  laws  of 
the  land  and  is  therefore  clearly  within  the 
power  of  the  college  authorities  to  make  and 
enforce.  A  discretionary  power  has  been 
given  them  to  regulate  the  discipline  of  their 
college  in  such  manner  as  they  deem  prop- 
er; and,  so  long  as  their  rules  violate  neither 
divine  nor  human  law,  we  have  no  more  au- 
thority to  Interfere  than  we  have  to  control 
the  domestic  discipline  of  a  father  in  his 
family.  It  is  urged  that  the  Good  Templars 
are  a  society  established  for  the  promotion 
of  temperanoe  and  incorporated  by  the  Legis- 
lature and  that  any  citizen  has  a  right  to 
Join  it.  We  do  not  doubt  the  beneficent  ob- 
ject of  the  society,  and  we  admit  that  any 
citizen  has  the  right  to  join  it  If  the  socie- 
ty consent  But  this  right  la  not  of  so  high 
and  solemn  a  *cbaracter  that  it  cannot  be 
surrendered,  and  the  son  of  the  relator  did 
voluntarily  surrender  It  when  he  became  a 
student  of  Wheaton  College,  for  he  knew,  or 
must  be  taken  to  have  known,  that  by  the 
rules  of  the  institution  which  he  was  volun- 
tarily entering  he  would  be  precluded  from 
Joining  any  secret  society.  When  It  is  said 
that  a  person  has  a  legal  right  to  do  certain 
things,  all  that  the  phrase  means  is  that  the 
law  does  not  forbid  these  things  being  done. 
It  does  not  mean  that  the  law  guarantees 
the  right  to  do  them  at  all  iK>sslble  times 
and  under  all  possible  circumstances.  A  per- 
son  in  his  capacity  as  a  citizen  may  have  the 
right  to  do  many  things  which  a  student  at 
Wheaton  College  cannot  do  without  Incurring 
the  penalty  of  college  laws.  A  person  as  a 
dtlzen  has  a  legal  right  to  marry  <»  to 
walk  the  streets  at  midnight  or  to  board  at  a 
public  hotel,  yet  it  would  be  absurd  to  say 
that  a  college  cannot  forbid  its  students  to 
do  any  of  these  things.  So  a  citizen  as  such 
can  attend  church  on  Sunday  or  not  as  he  may 
think  proper,  but  it  would  hardly  be  contend- 
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ed  that  a  college  would  not  have  the  right  to 
make  attendance  npon  religious  services  a 
condition  of  remaining  within  Its  walls.  The 
son  of  the  relator  has  an  undoubted  legal 
right  to  Join  either  Wheaton  College  or  the 
Good  Templars,  and  they  have  both  the  un- 
doubted right  to  expel  him  if  he  refuses  to 
abide  by  such  regulations  as  they  establish, 
not  inconsistent  -with  the  law  and  good 
morals." 

There  Is  no  similarity  between  this  and 
the  case  of  the  Standard  Oil  Cto.'v.  Doyle, 
118  Ky.  662,  82  S.  W.  271,  111  Am.  St.  Rep. 
331,  and  many  others  of  like  import  relied 
upon  by  appellant  These  all  relate  to  un- 
lawful combinations  and  conspiracies  be> 
tween  trading  corporations  or  between  In- 
dividuals in  trade,  together  with  the  use  of 
unlawful  and  fraudulent  measures  In  re- 
straint of  trade  and  to  throttle  competition. 
Of  course  trading  corporations  have  no  such 
wide  latitude  or  discretion  in  the  scope  and 
character  of  rules  and  by-laws  they  may 
adopt  or  enforce  In  conducting  their  business. 
They  are  limited  and  controlled  both  by 
statute  and  common  law.  But  the  mere  fact 
that  one's  trade  has  been  restrained,  as 
Gott's  admittedly  has,  gives  him  no  ground 
to  invoke  the  law,  unless  the  means  used  to 
restrain  it  have  been  malicious  and  wrong- 
ful. And  as  above  Indicated  the  proof  shows 
neither  malice  or  wrong  on  the  part  of  ap- 
pellee. 

Ck>nsidering  the  whole  case,  the  Judgment 
of  the  lower  court  is  affirmed. 


CHESAPEAKE  &  O.  RY.  CO.  v.  WEDDING- 
TON'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.     Dec.  U, 
1913.) 

1.  Appeal  and  Ebror  ({  103^)  —  Grantee 
Pkndenik  Litb— Nonjoindkx  —  Waiver  of 
Objection. 

Where  i>ending  a 'salt  against  certain  rail- 
road companies  to  recover  damages  for  breach 
of  a  crossing  covenant  in  a  right  of  way 
deed,  plaintiS  conveyed  the  land  to  his  son,  re- 
serving a  life  estate,  but  the  son  actively  par- 
ticipated in  the  litigation  as  agent  for  his  fa- 
ther, verified  the  reply,  and  was  the  plaintifiTs 
principal  witness,  he  was  thereby  estopped 
from  claiming  any  rights  against  the  defendants 
by  virtue  of  the  conveyance,  and  defendants 
were  therefore  not  prejudiced  by  the  court's 
failure  to  make  him  a  party,  or  his  failure  to 
ask  to  join  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CentDig.  §{  4069-4074;  Dec.Dig.  §  1036.*] 

2.  Continuance  (J  33*)— Absence  of  Wit- 
ness—Deniai,. 

Where  an  affidavit  for  a  continuance  for 
absence  of  witness  was  read  as  the  deposition 
of  the  witness  with  plaintiff's  consent,  and  sub- 
stantially the  same  facts  were  proved  by  wit- 
nesses who  were  present  and  testified,  the  de- 
nial of  the  motion  was  not  error. 

[Ed.  Note. — ^For  other  cases,  see  Continuance, 
Cent  Dig.  t  113;    Dec.  Dig.  §  33.*] 

3.  Appeal  and  Ereob  (S  880*)— Right  to  Al- 
lege Ebbor — Summons — Motion  to  Quash. 

Appellant  could  not  object  to  the  over- 
ruling of  a  motion  to  quash  the  return  of  the 


summons  against  Ita  codefendant  to  &»  rights 
of  which  in  the  property  in  controversy  it  had 
succeeded,  where  the  latter  did  not  appeal  from 
the  judgment  against  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3584-3690;  Dec  Dig.  i 
880.*] 

4.  Appeal  and  Error  ({  1050*)  —  Rkvixw  — 

Evidence— Prejudice. 

Where,  in  an  action  against  a  railroad 
company  for  breach  of  a  covenant  to  construct 
crossings,  there  was  evidence  that  the  probable 
cost  of  the  construction  of  a  crossing  ranged 
from  $30  to  $50,  and  that  the  rental  value  of 
the  land  to.  be  served  was  from  $30  to  $100, 
and  the  court  limited  the  damages  to  the  cost 
of  a  good  crossing  and  damages  for  inconven- 
ience in  the  use  and  enjoyment  of  the  upper 
tract  of  the  land,  plaintiff  having  recovered 
only  $200,  defendant  was  not  prejudiced  by 
evidence  relative  to  the  probable  cost  of  th« 
construction  of  a  haul  road  oS  the  right  of 
way,  to  enable  plaintiff  to  use  the  crossing 
constmcted  on  the  lower  end  of  the  track  so 
as  to  render  accessible  Vie  nppec  end  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1068,  1069,  4153-4157, 
4166;    Dec  Dig.  {  1050.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  J.  W.  Weddington's  administra- 
tor against  the  Chesapeake  &  Ohio  Railway 
Company  and  another.  Judgment  for  plain- 
tiff and  defendant  Chesapeake  &  Ohio  Rail- 
way Company  appeals.    Aflatmed.     - 

Harklns  &  Harklns,  of  Prestonsburg,  F.  T. 
D.  Wallace,  of  Ashland,  and  Worthlngton, 
Cochran  &  Browning,  of  Maysvllle,  for  appel- 
lant James  Goble,  of  Prestonsburg,  for 
appellee. 

HANNAH,  J.  J.  W.  Weddlngton,  in  1902, 
sold  and  conveyed  to  the  Big  Sandy  Railway 
Company  a  right  of  way,  100  feet  wide, 
through  two  tracts  of  land  In  Floyd  county, 
then  owned  by  him.  The  two  tracts  so 
owned  by  him  were  not  contiguous,  an  inter- 
vening tract  being  the  property  of  Grant 
Weddlngton,  a  son  of  J.  W.  Weddlngton. 
The  deed  conveying  said  rights  of  way  con- 
tained this  provision:  "The  grantee  agrees 
to  furnish  the  necessary  crossings."  On 
September  6,  1910,  said  J.  W.  Weddlngton, 
complaining  that  the  terms  of  said  covenant 
had  not  been  complied  with  by  the  Big  Sandy 
Railway  Company,  and  Its  successor  in  title, 
the  Chesapeake  &  Ohio  Railway  Company, 
instituted  In  the  Floyd  circuit  court  an  ac- 
tion against  them  for  damages  for  the  al- 
leged breach  of  said  covenant,  fixing  said 
damages  at  the  sum  of  $1,350.  Upon  the 
trial,  at  the  conclusion  of  plalntifTs  evidence, 
the  court  sustained  defendants'  motion  for 
peremptory  Instruction  as  to  the  cause  of  ac- 
tion aCFecting  the  crossing  on  the  lower  of 
the  two  tracts,  and  at  the  conclusion  of  all 
the  evidence  overruled  defendants'  motion 
for  peremptory  Instruction  as  to  the  cause  of 
action  affecting  the  crossing  on  the  upper 
tract  The  court  then  Instructed  the  Jury 
that  it  was  the  duty  of  defendants  to  erect 
and  maintain  the  necessary  crossings  on  said 


*For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rap'r  Index* 
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upper  tract,  and  that  If  defendants  failed  to 
provide  plaintiff  witb  a  necessary  and  con- 
venient crossing  that  could  be  used  on  said 
apper  tract,  they  should  find  for  plaintiff 
snch  damages  as  he  had  sustained  by  reason 
of  snch  failure,  to  be  estimated  by  what  it 
would  cost  to  make  a  good  crossing  at  the 
most  convenient  place,  and  also  such  dam- 
ages as  may  have  directly  resulted  from 
September  5,  1910  (the  date  of  the  filing  of 
the  petition),  up  to  the  time  of  trial  (October 
19, 1912),  for  inconrenience  in  the  use  and 
enjoyment  of  said  upper  tract  by  reason  of 
not  liaving  such  crossing.  The  Jury  found  a 
Terdiet  for  plaintiff  in  the  sum  of  $200,  and 
from  the  judgment  thereupon  entered,  this 
appeal  Is  prosecuted. 

[1]  During  the  trial  of  the  action,  after 
the  jury  bad  been  selected,  defendants  filed 
an  amended  answer,  alleging  that  plaintiff 
was  no  longer  the  owner  of  the  land  In  the 
action  mentioned  and  described,  having  sold 
and  conveyed  same,  only  a  few  days  prior 
thereto,  to  his  son.  Grant  Weddlngton.  The 
deed  In  question  was  dated  October  14,  1912, 
and  contains  the  following  language:  "It  is 
further  understood  that  the  said  James  W. 
Weddlngton  is  to  retain  control  of  all  said 
land  during  his  lifetime,  and  at  his  death, 
his  wife,  Lucy  Weddlngton,  if  living,  shall 
bold  the  bouse  and  garden  where  they  now 
live,  during  her  life,  and  at  her  death,  to  be- 
long to  said  Grant  Weddlngton."  It  is  con- 
tended that  because  plaintiff  was  only  a  ten- 
ant for  life  at  the  time  of  the  trial,  he  was 
not  ^titled  to  recover  on  said  verdict,  for 
the  reason  that  it  includes,  not  only  damages 
for  inconvenience  suffered  by  him  in  the  use 
and  enjoyment  of  said  farm,  but  also  damages 
based  on  the  cost  Of  constructing  a  crossing, 
and  therefore  in  discharge  of  the  covenant  to 
furnish  Bam&  But  the  record  discloses  that 
said  grantee  in  said  deed.  Grant  Weddlngton, 
was  in  active  charge  of  the  conduct  of  this 
action;  that  he  verified  the  reply,  the  aflS- 
davit  stating  that  Grant  Weddlngton  "is 
agent  for  his  father,  J.  W.  Weddlngton;  that 
J.  W.  Weddlngton  is  nearly  87  years  of  age, 
and  is  at  home,  very  feeble  and  seriously  ill, 
and  nnablQ  to  attend  the  trial  or  to  verify 
the  pleading,  and  that  affiant.  Grant  Wed- 
dlngton, is  acquainted  with  the  Issues  and 
tacts  in  the  case."  The  record  also  shows 
tbat  Grant  Weddlngton  was  the  principal 
witness  for  the  plaintiff.  He,  having  actively 
participated  in  the  proceedings  operating  to 
deprive  him  of  whatever  rights  he  may  have 
had  in  this  recovery,  and  being  by  these  acts 
estopped  from  hereafter  asserting  them,  the 
defendants  were  therefore  not  prejudiced  by 
the  failure  to  make  him  a  party,  or  his  fail- 
ure to  ask  to  be  made  a  party  to  the  action. 

[2]  Appellant  also  complains  of  the  action 
of  the  trial  court  in  refusing  it  a  continu- 
ance to  another  day  in  the  term.  The  motion 
therefore  was  supported  by  an  afildavlt  set- 
ting forth  the  facts  which  defendants  would 


prove  by  the  absent  witnesses ;  and  the  plain- 
tiff thereupon  consented  that  on  the  trial 
said  affidavit  might  be  read  as  the  deposltiou 
of  the  absent  witness ;  this  was  done.  Wfr 
find  no  error  in  this,  especially  as  substan- 
tially the  same  facts  were  proven  by  wit- 
nesses who  were  present  and  testified. 

[3]  Appellant,  Chesapeake  &  Ohio  Railway 
Company,  also  complains  of  the  action  of 
the  trial  court  in  overruling  a  motion  to 
quash  the  return  on  the  summons  against 
the  Big  Sandy  Railway  Company.  The  Big 
Sandy  Railway  Company  has  not  appealed 
from  the  judgment  against  It,  and  appellant 
cannot  complain  for  it. 

[4]  Appellant  also  contends  that  the  jury. 
In  fixing  the  amount  of  their  verdict,  must 
have  taken  Into  consideration  certain  evi- 
dence which  was  permitted  to  go  to  them  rel- 
ative to  the  probable  cost  of  the  construc- 
tion of  a  haul  road  not  on  the  right  of  way, 
to  enable  plaintiff  to  use  the  crossing  con- 
structed on  the  lower  end  of  said  tract  so  as 
to  render  accessible  the  upper  end  of  said 
tract.  However,  the  evidence  as  to  the  prob- 
able cost  of  the  construction  of  a  crossing 
ranged  from  |30  to  $50 ;  and  the  evidence  &» 
to  the  rental  value  of  the  land  ranged  from 
$30  to  $100  per  year;  and  under  this  state 
of  proof,  a  verdict  for  as  much  as  $250  would 
have  been  supported  by  the  proof.  The  in- 
struction given  limited  the  damages  to  the 
cost  of  a  "good  crossing,"  and  damages  for 
"inconvenience  in  the  use  and  enjoyment" 
of  the  upper  tract;  and  the  evidence  com- 
plained of,  even  If  incompetent,  was  not  prej- 
udicial. 

The  issues  of  fact  were  presented  to  the 
Jury  under  Instructions  that  were  more  fa- 
vorable to  defendants  than  they  were  en- 
titled to ;  and  the  verdict,  being  supported 
by  the  evidence,  will  not  be  disturbed. 

Judgment  affirmed. 


LOUISVILLE    RY.    CO.   v.    WIGGINGTON 
et  aL 

(Court   of    Appeals    of   Kentucky.      Dec.    12, 
1913.) 

1.  Limitation  of  Actions  (§  55*)— Accbual 
OF  Action— Trespass. 

A  right  of  action  immediately  accrued  to 
plaintiff  for  injury  to  his  land  by  defendant 
railroad  company  dumping  earth  from  its  cut 
on  plaintiff's  land,  so  that  an  action  after  five 
years  was  barred  by  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  299-306;  Dec  Dig. 
§  55.*] 

2.  Mastkb  and   Servant   ({   315*)— Damage 
TO  Thibd  Febson— Independent  Contbac- 

TOE. 

If  one  making  a  railroad  cut  was  an  inde- 
pendent contractor,  over  whom  the  company 
had  no  control,  be  alone,  and  not  the  company, 
was  responsible  for  a  trespass  committed  by  him 
in  dumping  earth  on  plaintiff's  land. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fg  1241,  1244-1253,  1255, 
1256;    Dec.  Dig.   §  315.*] 
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3.  Raiuioads  (J  114*)— CoNSTBucnoN— Inju- 
ry TO  Adjoining  Land— Pleading. 

Allegations  of  tbe  petition,  in  an  action 
against  a  railroad  company  for  damage  to  land, 
that,  in  grading  the  right  of  way,  defendant 
had  thrown  large  quantities  of  dirt  on  plain- 
tiCTs  land,  and  allowed  it  to  remain  there,  and 
had  failed  to  properly  drain  its  right  of  way, 
by  reason  of  which  large  quantities  of  water 
had  accumulated  on  plaintiff's  field,  did  not 
allege  that  defendant,  in  constructing  its  right 
of  way,  obstructed  the  natural  flow  of  water 
or  cast  more  than  the  natural  flow  upon  plain- 
tiff's land ;  the  allegation  as  to  not  draining 
referring  to  the  dirt  placed  on  the  land  from 
the  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  365-371;    Dec.  Dig.  f  114.*] 

4.  Railroads  (J  113*)— Tobts— Liability. 

That  tbe  L.  &  I.  Ry.  Co.  had  the  same  gen- 
eral officers  and  was  under  the  same  control  as 
the  L.  Ry.  Co.  would  not  make  the  one  liable 
for  the  defaults  or  debts  of  tbe  other. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  {§  230,  351-357,  359-361,  363,  364 ; 
Dec.  Dig.  f  113.*i 

5.  Railroads   (8   72*)  — Deed   to   Right   op 
Way— Covenants. 

A  railway  company  which  accepted  a  right 
of  way  deed  containing  covenants  to  maintain  a 
sufficient  right  of  way  fence  could  not  exempt  it- 
self from  such  obligation  by  conveying  the  prop- 
erty to  another  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  168-178;   Dec  Dig.  I  72.*] 

6.  Railroads  (J  113*)— Right  of  Way— Con- 
veyance— LlABIUTIES. 

A  former  owner  of  a  railroad  right  of  way 
would  not  be  responsible  for  injury  to  adjacent 
land  in  grading  the  right  of  way  by  its  grantee 
by  dumping  earth  on  such  land ;  the  grantee, 
who  committed  tbe  wrong,  only  being  respon- 
sible therefor. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |§  230,  351-357,  359-361,  363,  364 ; 
Dec.  Dig.  i  113.*] 

Appeal  from  Circuit  Court,  Jefferson 
County. 

Action  by  X  H.  Wlgglngton  and  others 
against  tbe  Louisville  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals. Rerersed  and  remanded  for  new 
trial. 

Clarence  Dallam,  of  Louisville,  for  appel- 
lant Edwards,  Ogden  &  Peak,  of  t<onlsviUe, 
for  appellees. 

HOBSON,  G.  J.  J.  H.  Wlgglngton  and  his 
two  sons,  M.  B.  Wlgglngton  and  B.  M.  Wlg- 
glngton, brougbt  this  suit  against  the  Lonis- 
vlUe  Railway  Company.  They  alleged  that 
Helena  B.  Wlgglngton,  In  April,  1904,  convey- 
ed to  the  railway  company  a  strip  of  land  30 
feet  wide  through  a  farm  owned  by  her  In 
Jefferson  county,  and  that  by  the  deed  It  was 
provided  that  the  defendant  would  put  up 
and  maintain  a  good  and  substantial  fence 
along  the  easterly  side  of  tbe  right  of  way ; 
that  she  died  In  November,  1905,  and  that 
the  land  bad  descended  to  them  upon  her 
death;  that  the  defendant  had  failed  to 
erect  or  maintain  a  good  and  substantial 
fence,  by  reason  of  which  a  large  number  of 


their  bogs  had  escaped  upon  tbe  railroad 
track,  and  been  killed,  and  others  had  stray- 
ed away,  for  which  they  prayed  damages. 
In  the  second  paragraph  of  their  petition 
they  alleged  that  In  building  and  grading  Its 
line  of  railway  the  defendant  had  thrown 
large  quantities  of  dirt  from  tbe  right  of 
way,  and  placed  It  on  their  land,  and  allow- 
ed It  to  remain  upon  tbe  land,  and  had  failed 
to  properly  drain  Its  right  of  way,  by  reason 
of  which  large  quantities  of  water  had  ac- 
cumulated upon  the  field,  and  It  became  wet 
and  unfit  for  cultivation,  to  their  damage  In 
the  sum  of  $5,000.  The  petition  contained  a 
third  paragraph,  which  need  not  be  noticed, 
as  no  recovery  was  permitted  under  It  The 
railroad  company  filed  answer,  and,  the  is- 
sues having  been  made  up,  the  case  came  on 
for  trial  before  a  jury,  who  returned  a  ver- 
dict In  favor  of  the  plaintiffs  for  $700.  Tbe 
court  having  entered  judgment  on  the  ver- 
dict, the  defendant  appeals. 

[1]  The  chief  ground  relied  on  for  rever- 
sal Is  as  to  the  cause  of  action  set  out  In  the 
second  paragraph  of  the  petition.  The  proof 
showed  that  the  road  was  constructed  more 
than  five  years  before  tbe  suit  was  brought. 
It  also  showed  that  the  road  was  constructed 
by  an  Independent  contractor  under  a  writ- 
ten contract,  and  that  the  earth  complained 
of  was  placed  on  the  plaintiffs'  land  by  him. 
'He  testified  that  he  placed  It  there  with  tbe 
plaintiffs'  consent;  but  this  was  denied  by 
them.  The  defendant  pleaded  the  flve-year 
statute  of  limitations.  The  circuit  court  sus- 
tained the  plaintiffs'  demurrer  to  the  plea  of 
limitations.  Tbe  defendant  bad  bought  only 
a  strip  30  feet  wide ;  If  It,  In  making  its  cut. 
went  outside  of  the  strip  it  had  bought,  and 
dumped  the  earth  taken  out  of  the  cut  on 
tbe  plaintiffs'  land,  tbis  was  a  trespass,  and 
a  right  of  action  immediately  accrued  to  the 
plaintiffs  to  recover  therefor.  We  are  there- 
fore of  opinion  that  tbe  demurrer  to  the  plea 
of  limitations  was  Improperly  sustained  in 
so  far  as  tbe  petition  sought  damages  for 
tbe  earth  placed  on  the  plaintiffs'  land. 

[2]  Under  the  written  contract  tbe  work 
was  done  by  an  Independent  contractor,  and. 
if  be,  In  tbe  progress  of  his  work,  went  out- 
side of  the  right  of  way,  he  was  responsible 
for  tbis ;  but  tbe  defendant  was  not.  If  he, 
without  tbe  plaintiffs'  consent,  dumped  the 
earth  on  the  plaintiffs*  land,  he  is  responsi- 
ble for  this  trespass;  but  tbe  railroad  com- 
pany, having  no  control  over  him.  Is  not  re- 
sponsible for  the  trespass  committed  by  him. 

[3]  It  is  true  that  in  the  petition,  after 
setting  out  the  dumping  of  tbe  earth  on  the 
plaintiffs'  land,  and  the  fact  that  It  had 
been  permitted  to  remain  there,  the  plaintiffs 
alleged  that  the  defendant  had  failed  to 
properly  drain  Its  right  of  way  along  their 
land.  But  we  think  this  allegation  must  be 
taken  to  refer  to  the  earth  which  is  named  In 
the  first  part  of  the  sentence,  and  that  the 


*For  otlrer  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by 


Cjoogle 


KJ-.) 


TIB8T  NAT.  BANK  t.  DOUERTT 


211 


petlUon  Is  not  snflBdent  to  show  tbat  the 
defendant,  by  anything  it  did  on  its  right  of 
way,  obstructed  the  natural  flow  of  the  wa- 
ter, or  threw  upon  the  plaintiffs'  land  any 
more  water  tlian  by  nature  would  flow  there. 

Under  the  evidence  no  recovery  should  have 
been  allowed  for  the  matters  complained  of 
in  the  second  paragraph  of  the  petition.  The 
Instructions  of  the  court  to  the  Jury  submit- 
ting these  matters  to  them  were,  for  the  rea- 
sons Indicated,  erroneous. 

[4]  The  defendant  pleaded  and  showed  tbat 
it  had  conveyed  the  right  of  way  to  the 
Loni.svllle  &  Interurban  Railway  Company, 
and  that  this  corporation  built  the  railroad, 
and  operated  it;  the  liouisville  Railway 
Company  having  nothing  to  do  with  it  But 
tbe  proof  showed  tbat  the  Louisville  &  Inter- 
urban Railway  Company  is  a  corporation 
onder  the  same  control  as  the  l/oulsville 
Hallway  Company,  having  the  same  presi- 
dent, the  same  general  manager,  tbe  same  pay- 
master, and  the  same  officers  to  employ  and 
discharge  servants  and  agents.  But  this  is 
not  sufficient  to  show  that  one  corporation  is 
liable  for  the  debts  of  the  other.  Two 
corporations  may,  though  operated  by  the 
same  officers,  be  entirely  distinct  The  ar- 
ticles of  incorporation  of  the  Louisville  & 
Interurban  Railway  Company  are  in  the 
Kcord,  and  show  that  Its  stock  was  regular- 
I;  snbscrlbed  for  by  certain  Individuals.  'It  is 
a  going  concern,  doing  business  regularly, 
and  may  be  sued  for  any  liability  incurred  by 
It;  but  the  Louisville  Railway  Company  is 
not  on  the  facts  shown  liable  for  its  defaults. 
Ixtuisvllle  Gas  Co.  v.  Kaufman,  Strauss  & 
Co.,  105  Ky.  131,  48  S.  W.  434,  20  Ky.  Law 
Rep.  1069;  Calor  Oil  &  Gas  Co.  v.  Franzeli, 
128  Ky.  730,  109  S.  W.  328,  33  Ky.  Law  Rep. 
98, 36  L.  R.  A.  (N.  S.)  456.  In  Southern  R.  R. 
Co.  V.  Thomas,  90  S.  W.  1044,  28  Ky.  Law 
Rep.  951,  tbe  proof  was  materially  different 
from  that  in  this  case.  Facts  were  shown 
there  which  do  not  appear  here. 

[S,  I]  The  circuit  court  Improperly  held  tliat 
tbe  action  could  be  maintained  against  the 
LonisTllle  Railway  Company  for  wrongs  done 
by  the  Louisville  &  Interurban  Railway  Com- 
pany after  the  conveyance  of  the  property 
by  the  Louisville  Railway  Company  to  It 
Bat  the  Louisville  Railway  Company,  having 
accepted  the  deed  made  by  Mrs.  Wigglngton, 
is  liable  for  any  failure  to  comply  with  the 
obligations  imposed  by  the  deed,  and  it  can- 
not exempt  itself  from  this  responsibility  by 
conveying  tbe  property  to  the  Louisville  & 
Interurban  Railway  Cofnpany.  The  cause 
of  action  set  out  In  the  first  paragraph  of 
tbe  petition  may  be  asserted  against  the 
Louisville  Bailway  Company;  but  the  cause 
of  action  set  out  in  the  second  paragraph  of 
tbe  petition,  being  for  wrongs  done  after  the 
conveyance  of  the  property,  and  not  because 
of  a  violation  of  any  covenant  in  the  deed, 
can  only  be  asserted  against  the  Louisville 
&  Interurban  Railway  Company. 


Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings  con- 
sistent herewith. 


FIRST   NAT.   BANK   OP   LOUISVILLE  v. 

DOHERTT  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  11,  1918.) 

1.  COBPOBATioRs  (§  327*)— Liability  or  Offi- 
CBBa — Contracts — Considebation. 

If  a  bank  renewed  notes  held  by  it  against 
a  corporation,  or  took  new  ones  on  the  faith 
of  an  agreement  signed  by  defendants,  who 
were  officers  of  the  company,  "in  consideration 
of  loans  already  made  and  to  be  made"  by  tbe 
bank  to  tbe  corporation,  to  be  jointly  bound 
to  the  bank  on  all  of  the  corporation's  ob- 
ligations indorsed  by  either  of  the  signers,  there 
was  a  sufficient  consideration  for  such  agree- 
ment 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  1444;   Dec  Dig.  {  327.*] 

2.  COBPOBATIORS   (§  327*)— LlABIUTT  01  Or- 

rrcEBs— I N  D0B8EB8— Relation  . 

Under  Negotiable  Instrument  Act  (Ky.  St. 
I  8720b),  Bnbsec.  31,  requiring  an  Indorsement 
to  be  made  upon  tbe  instrument  or  an  attached 
paper,  a  separate  instrument  signed  by  corpo- 
rate officers  agreeing,  in  consideration  of  loans 
made  to  the  corporation  by  a  bank,  to  be  jointly 
bound  to  the  bank  on  the  cor{>oration's  obliga- 
tions did  not  make  the  signers  liable  merely  as 
indorsers  on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1444;   Dec.  Dig.  i  327.*] 

3.  Contbacts  (J  163*)— CoNSTBUCTiON  Favob- 
INO  Validity. 

A  construction  of  a  written  contract  from 
its  language  which  will  make  it  binding  upon 
the  parties  will  be  preferred  rather  than  one 
making  it  not  binding. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §  734;   Dec  Dig.  |  153.*] 

4.  CoBPOBATiONS  (J  861*)— Actions  Against 
Officebs— Sufficiency  of  Evidence. 

In  an  action  on  an  instrument  signed  by 
corporate  officers  agreeing,  in  consideration  of 
loans  made  by  plaintiff  bank  to  the  corporation, 
to  be  jointly  bound  to  the  bank  on  all  of  tbe 
corporate  obligations  indorsed  by  the  signers, 
evidence  held  to  show  tbat  tbe  instrument  was 
executed  for  the  bank's  benefit  and  not  mere- 
ly as  a  memorandum  of  an  agreement  among 
themselves. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  1606;    Dec.  Dig.  |  3ei.»] 

6.  Contbacts  (J  187*)— Actions— Pebsons  Su- 
ing— Persons  not  Pabties. 

A  bank  could  sue  on  a  contract  made  for 
its  benefit  by  corporate  officers,  to  be  jointly 
bound,  to  the  bank  on  tbe  corporation's  obliga- 
tion, even  if  there  was  no  consideration  as  to 
the  bank. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ii  798-807;    Dec  Dig.  f  187.*] 
6.  Banks  and  Banking   ({  253*)— Officebs 
—Duties. 

Tbe  directors  of  a  corporation,  snch  as  a 
national  bank,  are  regarded  as  trustees  for  tlie 
stockholders,  and  the  strictest  performance  of 
their  duties  as  such  is  required. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  944-949;  Dec  Dig.  { 
253.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 
Action   by   the   First   National    Bank   of 
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LonlsTille  against  Cbarles  J.  Doherty  and 
another.  From  a  judgment  dismissing  the 
petition,  plaintiff  appeals.  Rerersed  and  re- 
manded for  further  proceedings. 

Helm  Bruce  and  Bruce  &  BnlUtt,  all  of 
LonisTlUe,  for  appellant  O'Doherty  &  Tonts, 
of  LoulSTille,  for  appellees. 

HANNAH,  J.  In  May,  1907,  and  for  some 
time  prior  thereto,  appellees,  Charles  J. 
Doherty  and  C.  C.  McClarty,  and  one  George 
M.  Boone  (now  deceased)  were  officers  and 
directors  of  a  corporation  known  as  the 
Paracamph  Company;  said  Doherty  being 
president  and  said  Boone  being  treasurer  of 
said  corporation.  All  the  directors  of  said 
Paracamph  Company  were  directors  of  ap- 
pellant, the  First  National  Bank  of  Louis- 
ville, and  all  the  directors  of  said  bank  were 
directors  of  said  Paracamph  Company.  Said 
MteClarty  -"ras  president  of  appellant  bank, 
and  secretary  of  the  Paracamph  Company. 

On  May  2,  1907,  appellant  bank  owned  and 
held  notes  of  said  Paracamph  Company  ag- 
gregating over  $60,000.  There  were  a  num- 
ber of  these  notes,  and  they  were  payable  on 
different  dates;  part  of  them  bearing  the  in- 
dorsement of  Doherty,  McClarty,  and  Boone, 
and  part  of  them  the  indorsement  of  only 
Doherty  and  Boone. 

On  said  date  there  was  drawn  up  and 
signed  by  them  a  writing,  which  reads  as 
follows  (it  was  written  upon  letter  heads  of 
the  appellant  bank):  "Louisville,  Ky.,  May 
2nd,  1907.  We,  the  undersigned,  being  of- 
ficers and  directors  in  the  Paracamph  Com- 
pany, agree,  in  consideration  of  loans  al- 
ready made  and  to  be  made  by  the  First  Na- 
tional Bank  of  Louisville  to  said  Paracamph 
(Company,  to  be  Jointly  bound  to  said  bank 
on  all  obligations  of  the  above  company  in- 
dorsed by  either  one  of  us,  to  the  extent  of 
seventy  thousand  dollars  ($70,000).  [Signed] 
Charles  J.  Doherty.  CUnt  C.  McClarty. 
Geo.  M.  Boone." 

It  is  contended  by  appellant  bank  that 
this  writing  was  executed  and  delivered  to  it 
as  collateral  security  for  the  above-stated 
Indebtedness  of  said  Paracamph  Company. 
On  the  next  day  after  this  writing  was  exe- 
cuted said  Doherty,  McClarty,  and  Boone 
agreed  among  themselves  that  they  ^oold, 
from  time  to  time,  as  the  Paracamph  Com- 
pany notes  fell  due  In  appellant  bank,  exe- 
cute new  notes  to  said  bank  to  be  signed  by 
said  Paracamph  Company,  but  to  bear  the 
indorsement  of  only  one  of  the  three  per- 
sons named,  until  each  bad  Indorsed  one- 
third  in  amount  thereof,  which  was  done. 

The  Paracamph  Company  went  Into  bank- 
ruptcy. Appellee  Doherty  paid  the  notes 
which  he  indorsed  under  the  last-named 
agreement,  but  declined  to  pay  those  upon 
which  either  Boone  or  McClarty  was  In- 
dorser,  and,  Boone  having  died,  and  his 
estate  being  Insolvent,  appellant  bank  brought 
this  action  against  appellees  Doherty  and 


Mc(71arty  upon  the  notes  which  said  Boone 
and  said  McClarty  had  indorsed  under  the 
above-stated  agreement  made  after  said  writ- 
ing was  executed. 

Their  defense  was  that  the  writing  of  May 
2,  1907,  was  merely  a  private  agreement  be- 
tween themselves,  and  one  with  which  appel- 
lant bank  had  nothing  to  do;  that  it  was 
neither  executed  nor  delivered  to  appellant 
bank;  that  appellant  bank  never  had  any 
interest  in  said  writing  of  May  2,  1907 ;  that 
prior  to  the  execution  of  that  instrument 
Boone  and  appellee  Doherty  had  been  in- 
dorsers  upon  the  notes  of  the  Paracamph 
Company,  but  that  there  had  been  a  verl>al 
understanding  between  them  and  McClarty 
that  all  three  of  them  were  to  be  equally 
bound  on  those  notes,  and  that  the  writing  of 
May  2,  1907,  was  executed  only  for  the  pur- 
pose of  putting  that  understanding  into 
writing;  that  said  writing  was  signed  In 
triplicate,  each  party  thereto  taking  one 
copy;  that  shortly  after  its  execution,  and 
under  the  subsequent  agreement  among 
themselves,  as  above  mentioned,  they  carried 
out  this  understanding  by  indorsing  the 
notes  separately  as  same  matured  and  were 
renewed,  each  of  them  indorsing  one-third  of 
said  notes  in  amount,  and  thus  separating 
their  liabilities,  after  which  the  said  writ- 
ing of  May  2,  1907,  was  no  longer  of  any 
force  or  effect. 

Upon  a  trial  of  the  case,  at  the  conclusion 
of  the  evidence  for  defendants,  the  court  In- 
structed the  jury  to  find  a  verdict  for  defend- 
ants, and,  from  the  judgment  dismissing  the 
petition,  this  appeal  is  prosecuted. 

There  is  nothing  in  the  record  to  indicate 
the  reason  which  actuated  the  lower  court  In 
dismissing  the  petition,  and  we  have  been  un- 
able to  find  any  more,  especially  as  to  Mcn 
Clarty,  who  is  indorser  upon  one-half  of  the 
notes  sued  on. 

H.  L.  Rose  testified  for  appellant  bank 
that  he  was  discount  clerk  of  said  bank  at 
the  time  of  the  execution  of  the  writing  of 
May  2,  1907 ;  that  as  such  he  had  charge  of 
the  notes  and  collateral  of  said  bank;  that 
appellee  McClarty,  then  president  of  appellant 
bank,  handed  the  said  writing  of  May  2, 
1907,  to  him,  stating  to  him,  on  that  date, 
that  it  was  to  be  held  by  the  bank  as  securi- 
ty for  the  Paracamph  Company's  loans ;  and 
that  he,  the  witness,  then  placed  it  with 
the  collaterals  of  said  appellant  bank,  where 
it  remained  until  called  for  by  the  National 
Bank  examiners.  Mr.  McClarty  does  not  ex- 
plain that  testimony.  He  testified  that:  "I 
put  it  [the  writing]  in  a  little  side  drawer  in 
my  desk.  What  became  of  It,  I  am  uncer- 
tain; I  may  have  given  it  to  Mr.  Rose  to 
keep  for  me.  I  am  not  clear  on  that  polnL 
I  cannot  recollect ;  to  save  my  life,  I  cannot 
do  it"  He  was  then  asked:  "Was  that  pa- 
per ever  at  any  time  held  by  you  for  the 
bank,  or  delivered  by  you  to  the  bank  for 
anybody?"    and    be    answered,    "No,    sir." 


Digitized  by 


Google 


Ky.) 


FIBST  NAT.  BANE  y.  DOHERTT 


213 


Two  of  the  NadoDal  Bank  ezamineis,  Mr. 
Yerkes  and  Mr.  Johnson,  testified  that  they 
made  an  examination  of  the  appellant  bank 
in  July  and.  Angnst,  1907,  shortly  after  the 
execDtion  of  the  writing  In  question,  and 
that,  when  they  were  criticizing  these  loans 
to  the  Paracamph  Company,  this  writing  was 
exhibited  to  them  by  President  McClarty  as 
part  of  the  bank's  collaterals,  and  that  Mr. 
AlcClarty  stated  to  them  that  this  writing 
was  secarity  for  the  Paracamph  loans,  and 
that,  if  he  and  Boone  were  not  good,  the 
other  (Doherty)  was. 

It  was  also  shown  by  appellant  bank  that 
on  September  1,  1908,  a  meeting  was  held  of 
the  board  of  directors  of  said  appellant  bank, 
at  which  meeting  both  Boone  and  McClarty 
were  present,  and  that  at  that  meeting  this 
writing  was  brought  before  said  board,  and 
they  ordered  that  it  lie  spread  upon  the  min- 
ute book  of  the  directors'  meetings,  which 
was  done.  Mr.  James  Clark,  who  was  secre- 
tary of  that  meeting  of  the  board  of  direc- 
tors, testified  that,  when  the  order  was  made 
to  spread  the  writing  of  May  2,  1907,  on  the 
minute  book,  neither  Mr.  McClarty  nor  Mr. 
Boone  made  objection  or  any  claim  that  it 
was  merely  a  private  paper,  or  that  It  had 
performed  Its  puniose,  or  ceased  to  exist 
McClarty  neither  denies  nor  attempts  to  ex- 
plain this  testimony. 

[1]  It  is  insisted  by  appellees  that  there 
was  no  consideration  for  the  writing  men- 
tioned, and  that  appellees,  therefore,  are  not 
bound  by  it  They  contend  that  It  is  dear 
that  the  bank  did  not  thereby  become  bound 
to  make  any  new  loans  to  the  Paracamph 
Company,  nor  to  renew  those  already  made. 
But,  if  this  writing  was  executed  to  or  for 
the  benefit  of  the  bank,  and  the  bank  did  in 
fact  grant  the  renewal  of  those  notes,  or 
make  new  ones  on  the  faith  thereof,  there 
was  sufficient  consideration  to  support  the 
agreement. 

[2, 3]  It  is  also  contended  by  appellees  that 
the  writing  of  May  2,  1907,  could  only  be 
construed  as  an  attempt  to  make  the  signers 
thereof  liable  as  Indorsers,  that  is,  to  be 
jointly  bound  as  indorsers,  with  the  indorser 
upon  all  obligations  indorsed  by  either  of 
them,  and  that  they  were  released  from  lia- 
bility, because  no  notice  was  given  them  of 
the  nonpayment  of  the  notes  at  maturity, 
rbere  is  more  ingenuity  than  logic  in  this 
contention.  To  bind  oneself  as  indorser,  one 
must  Indorse  upon  title  instrument  or  upon  a 
paper  thereto  attached.  Subsection  31,  Nego- 
tiable Instruments  Act;  Kentucky  Statutes, 
{  3720b.  Moreover,  there  are  no  words  of 
limitation  upon  the  agreement  to  be  "Jointly 
bonnd"  in  said  writing  of  May  2.  1907.  As 
wag  said  by  this  court  in  Berry  v.  Frisble, 
120  Ky.  S43,  86  8.  W.  559,  27  Ky.  Law  Rep. 
724:  "Where  a  written  contract  can,  from 
the  Context,  be  construed  so  as  to  be  binding 
upon  the  parties  to  it,  instead  of  not  binding, 
the  former  construction  is  preferred,  as  it  is 


not  to  be  deemed  that  the  parties  have  beoi 
to  so  much  care  to  do  nothing.  The  dellber- 
ateness  of  entering  into  a  written  engage- 
ment of  itself  implies  a  purpose  to  become 
bonnd  by  the  making  of  an  enforceable 
agreement  unless  the  very  terms  of  the  pa- 
per repel  the  idea."  To  give  the  writing  In 
question  the  construction  contended  for  by 
appellees  would  be  to  destroy  it,  and  this 
will  not  be  done. 

[4,  >]  But  it  is  contended  by  appellees  that 
the  writing  of  May  2,  1907,  was  never  ac- 
cepted or  adopted  by  appellant  bank,  and 
that  it  was  no  party  to  the  consideration 
therefor,  and,  for  that  reason,  it  cannot  sue 
thereon.  The  testimony  for  appellant  bank 
showed  that  the  writing  was,  by  the  presi- 
dent of  said  bank,  delivered  to  the  discount 
clerk,  and  placed  in  the  collateral  files  of 
said  bank,  that  it  was  presented  to  and  con- 
sidered by  the  National  Bank  examiners  in 
July  and  August,  1907,  that  it  was  thereafter 
spread  upon  the  minute  book  of  the  board 
of  directors,  and  we  think  these  quite  suffi- 
cient to  refute  the  claim  that  appellant  bank 
was  an  alien  to  the  writing  in  question.  If 
the  contract  was  made  for  the  benefit  of  the 
bank,  it  could  sue  thereon,  even  if  it  was 
a  stranger  to  the  consideration. 

In  Blakeley  v.  Adams,  113  Ky.  392,  68  S. 
W.  393,  a  deed  had  been  made  to  a  married 
woman,  In  which  a  lien  was  reserved  In 
favor  of  a  third  person,  who  was  not  a 
party  to  the  deed.  It  is  not  even  shown  that 
the  person  in  whose  favor  this  lien  was  re- 
served knew  anything  atout  the  purpose  to 
reserve  the  lien  in  his  favor  at  the  time  of 
the  execution  of  the  deed.  He  seems  to  have 
been  a  creditor  of  grantees,  and  they  wanted 
his  debt  secured  by  their  deed.  In  its  opin- 
ion this  court  said:  "It  is  earnestly  Insisted 
that,  as  appellee,  John  C.  Adams,  was  a 
stranger  to  the  conveyance  from  Hazellp 
to  the  appellant  Hettle  S.  Blakeley,  he  can- 
not maintain  an  action  to  enforce  the  lien 
reserved  therein  in  his  favor,  and  especially 
as  the  grantee,  Hettle  S.  Blakeley,  was  a  mar- 
ried woman.  The  authorities  are  very  con- 
flicting upon  the  question  as  to  whether  a 
third  person  can  sue  on  a  contract  made  for 
his  benefit  between  others,  to  the  considera- 
tion of  which  he  is  a  stranger.  The  general 
rule  in  England  and  some  of  the  American 
states,  especially  in  Massachusetts,  Michigan, 
New  Hampshire,  and  Vermont,  is  that  a 
promise  made  by  one  person  to  another  for 
the  benefit  of  a  third  person,  who  is  a  strang- 
er, will  not  support  an  action  by  the  latter. 
But  the  generally  recognized  doctrine  in 
American  courts  Is  that  a  third  party,  for 
whose  benefit  a  contract  was  made  between 
others,  may  maintain  an  action  on  the  con- 
tract against  the  promisor  [citing  authori- 
ties]. And  in  no  state  has  this  doctrine 
been  carried  farther  than  in  Kentucky.  In 
Paducah  Lumber  Company  v.  Paducah  Wa- 
ter Supply  Company,  89  Ky.  340  [12  S.  W. 
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554,  13  S.  W.  249,  7  U  B.  A.  77,  26  Am.  St 
Uep.  536],  It  was  beld  tbat,  where  a  water 
company  contracted  with  a  dty  to  furnish 
a  supply  of  water  sufficient  for  the  protection 
of  the  property  of  the  inhabitants  of  the  city 
against  fire,  an  inhabitant  of  the  city,  who 
had  suffered  loss  by  Are  by  reason  of  the 
water  company's  breach  of  contract  with  the 
city,  might  maintain  an  action  against  the 
water  company  in  his  own  name,  although  he 
was  not  a  party  to  the  contract  And  the 
same  principle  was  recognized  by  this  court 
in  Smith  T.  Lewis,  42  Ky.  [3  B.  Mon.]  229,  in 
which  Lewis  executed  a  writing  acknowledg- 
ing that  he  had  received  of  Smith  certain 
eugar  and  coffee,  which  he  promised  to  de- 
liver to  Woolridge  &  Sweeney.  It  was  held 
that  Smith  could  not  maintain  an  action  of 
covenant  upon  the  face  of  this  writing  for  a 
faUure  to  deliver  the  articles  as  stipulated; 
that  the  party  legally  entitled  to  the  inter- 
est Involved  should  sue  for  the  breach.  And 
this  doctrine  was  followed  in  Allen  v.  Thom- 
as, 60  Ky.  [3  Mete]  198  [77  Am.  Dec  169], 
and  klze  v.  Barnes,  78  Ey.  506,  in  which  it 
was  held  that,  if,  by  an  arrangement  between 
the  vendor  and  vendee,  the  latter  executed 
his  note  for  purchases  to  a  third  person,  a 
lien  could  be  retained  in  the  deed  in  favor  of 
such  person." 

It  follows,  therefore,  that,  even  If  appel- 
lant bank  was  a  stranger  to  the  considera- 
tion, it  could  sue  on  the  writing  in  question. 

[I]  It  must  be  remembered  that  the  appel- 
lees were  directors  of  the  Pacacamph  Com- 
pany and  of  appellant  bank.  Their  interests 
In  tills  transaction  were  adverse  to  the  bank. 
As  is  said  in  Morse  on  Banks  &  Banking,  { 
125:  "The  high  degree  of  confidence  and  re- 
sponsibility resting  upon  directors  of  a  cor- 
poration has  often  led  the  courts  to  regard 
them  as  trustees,  and  to  declare  the  rela- 
tionship existing  between  them  and  the  stock- 
holders to  be  that  of  trustees  and  cestuls  que 
trustent  If  this  can  be  asserted  with  regard 
to  the  generality  of  corporations,  it  is  pecu- 
liarly and  exceptionally  true  with  regard  to 
banking  corporations.  •  •  *  The  law  Is, 
and  ought  to  be,  very  Jealous  in  exacting  the 
strict  and  thorough  performance  of  these 
duties,  and  it  is  in  the  scrutiny  of  possible 
breaches  of  them  that  the  rigid  rules  which 
govern  trustees  have  been  appUed." 

In  this  case,  If  the  contention  of  appellees 
should  be  upheld,  we  would  have  a  case 
where  they,  being  indorsers  upon  over  $60,- 
000  of  the  notes  of  a  corporation,  which  notes 
were  owned  and  held  by  a  bank,  of  which 
they  were  directors,  would  obtain  their  re- 
lease from  approximately  two-thirds  of  that 
liability  by  procuring  the  renewal  of  notes 
evidencing  their  original  liability,  without 
their  indorsement  thereon.  There  can  be  no 
doubt  in  the  mind  of  any  reasonable  man 
that  such  release  from  liability  could  not 
have  been  effected  except  by  reason  of  their 
connection  as  directors  with  said  bank,  nor 


conld  they,  even  by  reason  of  their  being 
directors,  have  obtained  the  renewals  to  be 
continued  without  their  indorsements  as 
originally  made  Iiad  it  not  been  for  tlie 
execution  and  delivery  to  appellant  bank  of 
the  writing  of  May  2,  1907. 

Moreover,  the  writing  Itself  contradicts  the 
contention  of  appellees.  It  states  that  they 
"agree,  in  consideration  of  loans  already 
made  and  to  be  made  by  the  First  National 
Bank  of  Louisville  to  said  Paracamph  Ck>m- 
pany,  to  be  Jointly  bound  to  said  bank,  on 
all  obligations  of  the  above  company  indorsed 
by  either  of  ns,  to  the  extent  of  $70,000."  It 
is  in  fact  susceptible  of  but  one  construc- 
tion, and  that  is  the  manifest  and  literal 
meaning  of  the  language  used. 

We  are  therefore  of  the  opinion  that  the 
writing  of  May  2,  1907,  was  executed  for 
the  benefit  of  appellant  bank,  that  there  was 
sufficient  consideration  to  support  the  agree- 
ment, and  we  therefore  conclude  tbat  the 
lower  court  erred  in  Instructing  the  Jury  to 
find  for  defendants,  and  in  not  sustaining 
plaintiff's  motion  to  Instruct  the  Jury  per- 
emptorily to  find  a  verdict  for  it  against 
both  defoidants  on  the  notes  sued  on. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion ;  the  whole  court 
sitting. 


SHEPHERD  V.  BANK  OF  MONTREAL  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  IG,  1913.) 

1.  Loas    AND    LooaiNO    (S    3*)  —  Sales    of 
Standing  Timbkb— Timk  fob  Removau 

Where  a  deed  conveying  certain  standing 
trees  provided  that  the  grantee  should  have  six 
years  In  which  to  remove  them  from  the  gran- 
tor's land,  but  that  if  he  should  desire  to  have 
them  stand  upon  the  land  for  a  longer  period 
than  six  years  he  should  have  the  right  to  let 
them  stand  until  he  should  desire  to  remove 
them,  except  that  the  grantor  after  six  years 
might  deaden  the  trees  standing  on  land  which 
he  desired  to  clear  and  cultivate,  after  giving 
notice  to  remove  them,  the  grantee's  title  was 
not  divested  by  his  failure  to  remove  the  trees 
wltliin  six  years  or  a  reasonable  time  thereaft- 
er; since,  while  if  a  contract  for  the  sale  of 
standing  timber  is  silent  on  the  question  of  re- 
moval, but  the  situation  and  circumstances 
show  that  a  severance  of  the  timber  from  the 
soil  was  contemplated,  the  title  may  be  defeated 
by  a  failure  to  cut  and  remove  within  a  reason- 
able time,  this  rule  does  not  apply  where  the 
time  for  removal  is  fixed  by  the  parties,  and  a 

f)arty  can  buy  growing  timber  and  hold  it  as 
and,  if  he  so  frames  his  contract. 

[Ed.   Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  H  6-12;   Dea  Dig.  i  3.*] 

2.  Covenants   ({   67*)— Sales   of   Standing 
Timber— Natubk  of  Gbanteb'b  Pkopebty. 

Where  trees  were  conveyed  by  deed  to  the 
grantee,  his  heirs  and  assigns,  with  covenant 
of  general  warranty,  and  the  title  secured  by 
a  lien  on  the  land,  and  the  deed  provided  that 
the  trees  might  remain  on  the  land  for  six  years 
and  for  so  long  thereafter  as  the  grantee  de- 
sired, the  trees  passed  as  realty,  and  the  cove- 
nant of  title  would  follow  them  into  the  hands 
of  any  vendee. 

IBd.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  |  64;   Dec  Dig.  i  67.»] 


*For  othar  cases  see  same  topic  and  oectlon  NI}MBE}R  la  Dec  Dig.  A  Am.  Dig.  Key-No.  Seriee  ft  K<q>'r  Indexes 
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Ajtpeal  from  drcnit  Court,  Breatbltt 
Coontr. 

Action  by  ttae  Bank  of  Montreal  and  anoth- 
er against  Henry  Shepherd.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Martin  T.  Kelly,  of  PlnevlUe,  and  Byrd, 
Nlckell  &  Howard,  of  Lexington,  for  appel- 
lant B.  S.  Jouett,  of  LoulsTllle,  John  S. 
Goodwin,  of  Chicago,  111.,  Hugh  Riddell,  of 
Irriue,  and  6.  W.  Fleenor,  of  Jackson,  for 
a^iellees. 

CLAT,  C.  [1]  By  deed  dated  March  24, 
1899,  and  thereafter  duly  recorded  In  the 
Breathitt  county  clerk's  office,  defendant, 
Henry  Shepherd,  and  his  wife,  Jane  Shep- 
herd, sold  and  conreyed  to  C.  E.  Smith,  his 
heirs  and  assigns,  with  covenant  of  general 
warranty,  314  white  oak  trees  and  68  poplar 
trees,  standing  on  a  small  tract  of  land  sit- 
uated In  Breathitt  county,  Ky.  AU  the  trees 
were  branded.  The  deed  contained  the  fol- 
lowing provision:  -"Said  trees  being  all  the 
trees  of  the  kinds  aforesaid  standing  on  said 
lands  and  bearing  the  following  marks :  MF, 
thus,  MF,  being  all  the  green  standing  mer- 
chantable timber  of  the  above-named  kinds 
on  said  land.  The  white  oak  trees  being  of 
and  above  20  inches  in  diameter  inside  the 
bark  three  feet  above  the  ground  on  the  up- 
per side,  and  the  poplar  trees  being  of  and 
above  18  Inches  in  diameter  inside  of  the 
bark  three  feet  above  the  ground  on  the  up- 
per side  with  the  usual  and  customary  right 
of  way  of  Ingress,  egress,  and  regress  for 
the  purpose  of  cutting  and  removing  said 
Umber  with  the  free  right  to  use  such  stone 
and  timber  as  may  be  necessary  to  make  and 
construct  all  such  roads,  dams  and  other  con- 
trivances as  may  be  necessary  for  the  pur- 
pose of  removing  said  timber  or  any  timber 
the  party  of  the  second  part  may  own  and 
(lestre  to  remove  from  the  lands  herein  de- 
scribed or  adjacent  thereto,  and  the  party 
ot  the  second  part  is  given  the  period  of  six 
years  from  and  after  this  date  in  which  to 
remove  said  trees  from  off  said  lands.  But 
If  the  party  of  the  second  part  should  desire 
to  have  said  trees  stand  oQ  said  land  for  a 
longer  period  than  six  years  he  shall  have 
the  right  to  let  said  trees  stand  on  said  land 
until  he  shall  desire  to  remove  them,  ex- 
cept that  the  party  of  the  first  part  shall 
after  the  expiration  of  said  period  of  six 
years  have  the  right  to  deaden  such  trees  as 
stand  on  land  where  the  said  party*  of  the 
first  part  desires  to  dear  and  cultivate,  first 
giving  the  second  party  or  his  assigns  12 
months  personal  written  notice  to  remove 
the  said  trees  off  said  land  where  the  party 
of  the  first  part  desires  to  clear  or  cultivate; 
and  the  party  of  the  first  part  guarantees  to 
the  party  of  the  second  part  the  care  and 
protection  of  said  trees  hereby  conveyed  ex- 
cept when  it  may  be  necessary  to  deaden 
any  of  sold  trees  on  the  terms  and  conditions 
aforesaid."    A  lien  was  also  reserved  on  the 


land  on  which  the  trees  stood  to  secure  the 
grantee  against  failure  of  title  to  any  of 
the  trees.  By  appropriate  mesne  conveyanc- 
es, containing  provisions  similar  to  the  above, 
the  title  to  the  trees  In  question  passed  to 
the  Bank  of  Montreal.  On  February  1,  1913, 
plaintiff  the  Bank  of  Montreal  brought  this 
action  against  the  defendant,  Henry  Shep- 
herd, to  quiet  its  title  to  the  trees  in  ques- 
tion. The  Royal  Trust  Company,  as  exec- 
lator  of  Angus  Klrkland,  manager  for  the 
Bank  of  Montreal,  was  Joined  as  plaintiff 
and  united  in  the  action,  asking  that  the  re- 
covery be  for  the  benefit  of  the  Bank  of  Mont- 
real. The  petition  sets  out  the  various  con- 
veyances by  which  the  Bank  of  Montreal 
acquired  title.  Defendant,  Henry  Shepherd, 
interposed  a  demurrer  to  the  petition,  which 
was  overruled.  Having  declined  to  plead  fur- 
ther. Judgment  was  entered  in  accordance 
with  the  prayer  of  the  petition.  The  defend- 
ant appeals. 

The  sole  question  presented  Is:  Has  the 
title  to  the  trees  reverted  to  the  defendant, 
the  grantor  In  the  deed  dated  March  24, 
18997 

Defendant's  position  is  that  the  title  has 
reverted  to  him  by  reason  of  the  failure  on 
the  part  of  the  plaintiff  and  those  through 
whom  It  claims  to  cut  and  remove  the  tim- 
ber In  quesUon  within  six  years  from  the 
date  of  sale,  or  within  a  reasonable  time 
thereafter.  In  our  opinion,  neither  one  of 
these  propositions  can  be  maintained.  By 
the  very  deed  which  defendant  executed  the 
grantee  is  not  only  given  six  years  within 
which  to  remove  the  trees,  but  the  further 
right  after  that  time  to  let  the  trees  stand 
on  the  land  until  he  desires  to  remove  them, 
subject,  however,  to  the  right  of  the  grantor 
to  deaden  the  trees  after  first  giving  the 
grantee  12  months'  personal  notice  to  re- 
move the  trees  off  the  land  where  the  grantor 
desires  to  cultivate.  True,  we  have  held 
that  where  the  contract  for  the  sale  of  stand- 
ing timber  Is  silent  on  the  question  of  re- 
moval, but  the  situation  of  the  parties  and 
the  circumstances  surrounding  them  at  the 
time  the  contract  Is  executed  are  such  as  to 
show  that  the  severance  of  the  timber  from 
the  soil  was  contemplated,  the  title  thereto 
may  be  defeated  by  a  failure  to  cut  and  re- 
move the  timber  within  a  reasonable  time. 
Ky.  Coal  &  Timber  Development  Co.  v.  Car- 
roll Hardwood  Lumber  Co.,  154  Ky.  523,  157 
S.  W.  1109;  Hicks  v.  Phillips,  146  Ky.  305, 
142  S.  W.  394.  But  that  rule  has  no  applica- 
tion to  a  case  where  the  time  for  removal  is 
fixed  by  the  parties.  In  other  words,  it  does 
not  prevent  the  parties  from  agreeing  on  the 
time  for  removal.  There  can  be  no  doubt 
that  a  party  can  buy  growing  timber  with  no 
Intention  of  manufacturing  It,  and  may  hold 
It  Just  as  he  might  buy  or  hold  land,  if  he  so 
frame  his  contract    Hicks  v.  Phillips,  supra. 

[2]  Here  the  trees  were  conveyed  by  deed 
to  the  grantee,  his  heirs  and  assigns,  with 
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covenant  of  general  warranty.  The  tlUe  to 
the  trees  was  secured  by  a  lien  on  the  land 
on  which  they  stood.  The  parties  not  only 
agreed  that  the  trees  should  remain  on  the 
land  for  six  years,  but  for  so  long  thereafter 
as  the  vendee  desired.  Under  these  circum- 
stances, the  trees  passed  as  realty,  and  the 
?3Tenant  of  title  would  follow  into  the  hands 
cf  any  vendee.  It  was  so  adjudged  In  the 
case  of  Asher  Lnmber  Co.  v.  C!ornett,  63  S. 
W.  974,  23  Ky.  Law  Rep.  602,  In  construing 
a  deed  containing  provisions  substantially 
like  those  in  the  deed  under  consideration. 
It  follows  that  the  trial  court  properly  ad- 
judged tltat  plaintiff  was  the  owner  of  the 
timber  In  question. 
Judgment  affirmed. 


DERRINGTON  v.  CHILDERS  et  al.t 

(C!ourt  of  Appeals  of  Kentucky.     Dec.  16, 
1913.) 

1.  F0BCIBI.E  Entbt  and  Dktainkb  (I  e*)— 
Elements— Actual  Possession. 

The  issue  involved  in  forcible  entry  is 
whether  tlie  complainant  was  in  the  actual  pos- 
session of  the  premises,  and  no  question  of  _  ti- 
tle or  right  of  possession  arises,  and  it  ia  im- 
material whether  defendant  had  a  right  to  en- 
ter or  not. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  |S  29-82;  Dec. 
Dig.  §  6.*] 

2.  FoBCTBLE  Entbt  and  Detaineb  (S  9*)— 
Extent  of  Actuai,  Possession. 

The  possession  of  a  cabin  npon  a  tract 
liaving  well-marked  boundaries  was  sufficient 
possession  of  the  entire  tract. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  {§  37-51;  Dec. 
Dig.  i  9.*] 

3.  Forcible  Entbt  and  Detainer  (J  9*)— 
Right  of  Action— Actual  Possession. 

Complainant  trespassing  upon  the  actual 
possession  of  defendant  did  not  come  into  pos- 
session by  that  act,  and  hence  could  not  main- 
tain forcible  entry. 

[Ed.  Note.- For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  §g  37-51;  Dec. 
Dig.  i  9.*] 

4.  Tenancy   in   Common   (|  28*)— Right  to 
Possession  and  Use. 

E2acb  tenant  in  common  is  equally  entitled 
to  the  use,  enjoyment,  and  possession  of  the 
common  property,  and  neither  is  entitled  to  the 
exclusive  use,  enjoyment,  and  possession 
thereof. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,   Cent  Dig.   §{  70-88;    Dec.  Dig.   f 

5.  FoBciBLE  Entry  and   Detainer   (§  9*) — 
Right  of  Action— Actual  Possession. 

Complainant,  who  asserted  his  claim,  not 
as  a  joint  owner  with  defendant  but  as  an  ad- 
verse claimant  of  the  exclusive  possession  of 
the  land  in  question,  and  whose  entry  thereon 
without  the  consent  of  defendant  was  a  mere 
trespass,  had  no  such  actual  possession  of  the 

^iremises    as    would    enable    him   to    maintain 
orcible  entry. 
[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent   Dig.  §§■  37-51 ;    Dec. 
Dig.  «  9.*] 


6.  Tbnanot  nr  Comhon  (g  38*)— Action  Be- 
tween CoTKNANTS  —  Possession  of  Joint 

Tenant. 

The  possession  of  one  joint  tenant  being 
the  possession  of  the  other,  and  each  being 
equally  entitled  to  the  use,  enjoyment  and  pos- 
session of  the  joint  estate,  one  joint  owner  can- 
not maintain  forcible  entry  against  hia  coten- 
ant. 

[Bid.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  U  100-104,  107-118; 
Dec.  Dig.  i  38.»1 

Appeal  from  Circuit  Court,  Graves  County. 

Forcible  entry  and  detainer  by  W.  A.  Der- 
rlngton  against  J.  C.  Chiiders  and  another. 
Judgment  for  defendants,  and  idalntiff  ap- 
peals.   Affirmed. 

Hester  &  Hester,  of  Mayfield,  for  appel- 
lant   Webb  &  Weaks,  of  Mayfleld,  for  appel- 

HANNAH,  J.  W.  A.  Derrlngton,  on  the 
4th  day  of  November,  1912,  made  complaint 
before  the  county  Judge  of  Graves  county 
that  on  March  10,  1911,  J.  a  Chiiders  and 
Hence  Chiiders  forcibly  entered  npon,  and 
had  since  that  time  forcibly  detained  from 
him,  a  certain  25-acre  tract  of  land  In  Graves 
county,  which  he  claimed  had  been  in  his 
peaceable  possession  at  the  time  of  said  en- 
try. The  county  judge  thereupon  issued  » 
warrant  against  said  J.  C.  Chiiders  and 
Hence  Chiiders.  The  defendanta  pleading 
not  guilty,  a  trial  was  had  on  November  15, 
1912,  and  defendants  were  found  guilty. 
They  traversed  the  finding ;  and  upon  a  trial 
In  the  circuit  court,  at  the  conclusion  of  the 
evidence  for  defendants,  the  court  instruct- 
ed the  jury  to  find  the  defendanta  not  guilty. 
F^om  an  order  overruling  plalntUTs  motion 
for  a  new  trial,  this  appeal  is  prosecuted. 

Upon  the  trial  in  the  circuit  court,  plain- 
tiff amended  the  warrant  so  as  to  exclude, 
from  from  the  description  of  the  25-acre 
tract  therein  set  forth,  a  certain  three-acre 
lot  in  the  northwest  comer  of  said  tract, 
being  an  Inclosure  around  a  cabin.  The  rec- 
ord shows  that  this  amendment  was  made  by 
verbal  motion  on  the  first  trial. 

It  appears  from  the  evidence  that  the  25- 
acre  tract  of  land  In  question  was  cleared, 
land  that  had  been  cultivated  and  occupied 
by  Steve  Chiiders  for  some  25  or  30  years 
next  before  his  death,  after  which  It  contin- 
ued to  be  held  by  bis  children,  until  finally 
Mattie  Chiiders,  a  daughter  of  Steve  Chiid- 
ers, rented  it  to  Walter  Clark  and  Hence 
Chiiders,  and  they  moved  Into  the  cabin  on 
the  tract  and  were  living  in  It  at  the  time 
of  the  issual  of  the  writ  The  plaintiff,  W. 
A.  Derrlngton,  claiming  to  have  bought  the 
land  from  George  Chiiders,  a  son  of  Steve 
Chiiders,  entered  upon  the  land  in  March, 
1911,  and  constructed  some  fencing,  whichi 
was  so  attached  to  the  fences  of  adjoining 
landowners  as  to  Inclose  nil  of  the  25  acres. 
Appellees,  immediately  after  the  erection  of 
this  fence,  cut  part  of  It  down,  and  proceeded 
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to  plow  up  tbe  land ;  and  tUs  la  Uie  forcible 
entry  complained  of  by  appellant  J.  G. 
ChUders  was  acting  as  agent  for  Mattle 
Chllders  In  the  care  and  management  of  tbe 
property. 

[1]  It  bas  been  held  many  times  by  this 
conrt  that,  in  forcible  entry,  the  Issne  In- 
Tolred  Is  whether  tbe  complainant  was  or 
was  not  In  the  actnal  possession  of  the  prem- 
ises forcibly  entered  npon,  at  the  time  of 
said  entry ;  and  that  no  question  of  title  or 
right  of  possession  can  arise ;  and  that  it  is 
immaterial  whether  tbe  defendant  bad  a 
right  to  enter  or  not ;  that  although  a  person 
may  have  the  right  of  entry,  and  be  entitled 
to  the  property,  he  wUl  be  guilty  of  forcible 
entry  If  he  enters  without  the  consent  Of  the 
person  in  actnal  possession. 

[2, 3]  The  evidence  shows  that  this  tract 
has  well-marked  boundaries,  and  the  posses- 
sion of  the  cabin  was  therefore  sufficient  to 
extend  the  actual  i>ossession  of  appellees  to 
the  entire  tract  Appellant  when  he  entered 
and  constructed  the  fences  mentioned,  there- 
fore, was  a  trespasser  upon  the  actual  pos- 
session of  appellees.  He  did  not  come  into 
possession  by  that  act,  for  there  cannot  be 
two  adverse  claimants  in  possession  of  the 
same  land  at  the  same  time.  And  never  hav- 
ing had  actual  possession  himself,  of  course 
he  cannot  maintain  forcible  entry  against 
another. 

But  appellant  claims  that  Steve  Chllders, 
and  his  son  George  Chllders,  bought  this 
land  together;  that  each  owned  an  undivid- 
ed one-half  interest  therein;  that  he  (appel- 
lant) bought  Gfeorge  Chllders'  interest;  and 
that  the  land  at  the  time  of  his  construction 
of  the  fencing  was  owned  Jointly  by  him  and 
the  heirs  of  Steve  Chllders ;  that,  because  of 
this  fact  he  had  a  right  to  enter  thereon; 
and  that  the  possession  thus  acquired  was 
an  actual  possession  supporting  an  action 
for  forcible  entry  for  this  ejectment  there- 
from. 

14]  There  is  no  competent  proof  in  the 
record  that  Steve  Chllders  and  George  Chlld- 
ers owned  this  land  Jointly,  nor  Is  there  any 
competent  proof  that  appellant  bought  and 
owns  the  alleged  Interest  of  George  Chllders. 
But,  assuming  that  appellant  was  in  fact  the 
owner  of  an  undivided  one-half  Interest  in 
tbe  said  land,  acquired  by  him  from  George 
Cliilders,  and  that  he  and  appellees  or  those 
under  whom  appellees  claim  were  joint  own- 
ers of  the  land  in  controversy  herein,  the 
question  still  is  whether  appellant  ever  had 
an  actual  possession  of  said  land.  Each  ten- 
ant in  common  is  equally  entitled  to  the  use, 
enjoyment  and  possession  of  the  commoh 
property;  and  neither  is  entitled  to  the  exclu- 
sive use,  enjoyment  and  possession  thereof. 

[<]  Appellant  the  proof  shows,  before  be 
constructed  the  fencing  mentioned,  notified 
appellees  that  he  had  bought  the  land  and 
for  them  to  move  ofT.     He  thereby  asserted 


his  claim,  not  as  that  of  a  Joint  owner,  bat 
as  an  adverse  claimant  to  tbe  exclusive  pos- 
session of  the  land  in  question.  So,  when  he 
thereafter  went  npon  the  land  and  fenced  it 
his  act  was  not  the  lawful  entry  of  a  tenant 
in  common  npon  the  Joint  property,  but  was 
a  mere  trespass  committed  upon  tiie  land  of 
another  by  an  adverse  and  hostile  claimant. 
Appellant  therefore  never  had  actual  posses- 
sion of  the  premises  in  question.  Appellees 
had  a  right  to  withhold  their  consent  to  the 
entry  of  appellant  in  the  character  of  hos- 
tile claimant  in  which  that  entry  was  made. 

[i]  Moreover,  if  it  be  granted  that  appel- 
lant was  a  joint  owner  of  the  premises  and 
made  his  entry  as  such  Joint  owner,  then  he 
cannot  maintain  this  proceeding,  for  the  gen- 
eral rule  Is  that  one  Joint  owner  cannot 
maintain  forcible  entry  against  his  cotenant ; 
the  possession  of  the  one  being  the  possession 
of  the  other,  and  each  being  equally  entitled 
to  the  use,  enjoyment  and  possession  of  the 
Joint  estate. 

Judgment  affirmed. 


DAVIS    ▼.  STBANOB. 

(Court  of  Appeals  of  Kentucky.     Dec.  12. 
1913.) 

1.  Judgment  (|  910*)— Bab  of  Judokxht  — 

Right  or  Sukett. 

Where  surety  paid  a  judgment,  but  his 
principal  made  no  new  promise  to  him,  and 
made  no  payment  during  tbe  period  of  limita- 
tions, the  judgment  is  barred  by  the  lapse  of 
20  years ;  it  appearing  that  no  execution  wa» 
issued  thereon  during  that  time. 

[Ed.  Note.— For  other  cases,  see  JudKment,. 
Cent  Dig.  a  1732-1737;   Dec.  Dig.  i  910.*] 

2.  Limitation    of  Actions   (|   141*)  — New 
Promise— Essentials. 

In  order  to  toll  the  statute  of  limitations, 
the  debtor  must  within  the  statutory  period, 
expressly  promise  to  pay  tbe  obligation,  or  ac- 
knowledge it  as  an  existing  debt 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  574;  Dec.  Dig.  ( 
141.*] 

3.  Limitation    of    Actions    (8    142*)  — Ac- 
knowledgment—To  Whom  Made. 

To  toll  the  statute  of  limitations  by  ac- 
knowledgment, tbe  acknowledgment  of  the  debt 
must  be  made  to  the  creditor  or  to  one  author- 
ized to  act  for  him,  and  hence,  in  an  action  in- 
volving a  debt  which  otherwise  would  be  barred 
by  limitation,  evidence  of  statements  made  to 
third  persons  wherein  the  debtor  admitted  his 
indebtedness  is  inadmissible. 

[Ed.  Note.— For  othei;  cases,  see  Limitation 
of  Actions,  CJent  Dig.  Jf  675-577 ;  Dec.  Dig.  $ 
142.*] 

4.  Witnesses    (J    143*)  —  Competency  —  De- 
ceased Pebsons. 

A  creditor  who  claimed  that  a  deceased 
debtor  had  acknowledged  his  debt,  and  made  a 
new  promise,  thus  taking  tbe  case  out  of  the 
statute  of  limitations,  is  not  a  competent  wit- 
ness in  an  action  involving  that  question,  even 
though  he  had  assigned  his  claim,  for  Civ.  Code 
Prac.  §  006,  provides  that  no  person  shall  tes- 
tify for  himself  concerning  any  verbal  state- 
ment or  transaction  with  one  who  is  dead,  and 
subsection  7  provides  that  tbe  assignment  of  a 
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claim  by  a  person  who  is  incompetent  to  testi- 
ty  shall  not  make  him  competent  to  testify 
for  another. 

[EH.  Note. — For  other  cases,  see  Witnesses, 
«ent.  Dig.  §§  619-624 ;  Dec.  Dig.  §  143.»] 

Appeal  from  Circuit  Court,  Edmonson 
County. 

Action  by  E.  M.  Harvey  against  John  D. 
Davis,  revived  in  the  name  of  N.  B.  Strange, 
plaintifiTa  administrator.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

James  Gamett  and  Logan  te  Hazelip,  all  of 
Frankfort,  for  appellant  Sims  te  Bodes,  of 
Bowling  Green,  for  appellee. 

MILLEB,  J.  In  1884  M.  N.  Drake  re- 
■covered  a  Judgment  against  B.  IC  Harvey,  as 
principal,  and  J.  W.  Woosley,  J.  M.  Massey, 
and  John  B.  Harvey,  sureties,  upon  a  note 
for  $220.  No  execution  issued  upon  the  jndg* 
ment  in  favor  of  Drake. 

On  October  1,  1889,  John  B.  Harvey  paid 
150  upon  the  judgment,  and  again  on  Sep- 
tember 8,  1890,  he  paid  the  further  sum  of 
$40.36.  In  March,  1891,  Massey  paid  $106 
upon  the  Judgment,  and  on  August  14,  1891, 
Woosley  paid  the  balance  owing  thereon, 
amounting  to  $100.50. 

The  note  bears  the  following  Indorsements: 
"$100.50  paid  August  14,  1891,  by  T.  J.  Woos- 
ley." "Credit  by  cash  by  John  B.  Harvey 
$50.00  October  1st,  1889.  M.  N.  Drake." 
"Credit  by  $40.36  paid  by  John  B.  Harvey 
this  September  8th,  1890.  T.  0.  Mclntyre, 
Atty."  "For  value  received  I  assign  the 
within  note  and  Judgment  rendered  thereon 
to  T.  J.  Woosley,  J.  R.  Harvey,  and  J.  M. 
Massey.    August  14th,  1891.    M.  N.  Drake." 

In  1912  Woosley  assigned  his  interest  in 
the  Judgment  to  Etovis  for  a  consideration  of 
$25,  and  Massey  also  agreed  to  assign  bis  in- 
terest in  the  Judgment,  under  an  agreement 
with  Davis  to  be  paid  one-half  of  whatever 
sum  might  be  collected ;  but  no  formal  as- 
signment was  ever  made  by  Massey. 

John  B.  Harvey  had  died  many  years  prior 
to  1912,  and  no  assignment  was  ever  made 
of  his  interest  to  Davis.  In  the  meantime  E. 
M.  Harvey,  the  original  debtor,  had  been 
discharged  in  bankruptcy  in  1899. 

On  March  27,  1912,  Davis,  claiming  to  be 
the  owner  of  the  Judgment  by  assignment 
from  Woosley  and  Massey,  caused  an  execu- 
tion to  be  issued  thereon  from  the  office  of 
the  clerk  of  the  Edmonson  circuit  court,  ad- 
dressed to  the  sheAfif  of  Warren  county, 
which  was,  on  April  2,  1912,  levied  upon 
three  tracts  of  land,  containing  about  82 
acres,  near  Bowling  Green,  as  the  property 
of  E.  M.  Harvey.  This  execution  was  in- 
dorsed as  follows:  "This  fl.  fa.  is  issued  for 
the  use  and  l>enefit  of  Jotrn  D.  Davis,  to 
whom  the  judgment  has  been  assigned  by 
T.  J.  Woosley  and  J.  M.  Massey;  this  judg- 
ment having  been  paid  by  them.  The  Judg- 
ment is  subject  to  the  following  credits: 
"$50.00  paid    October  1,   1889;    $40.36   paid 


September  8,  1890;    and  $7S.00  paid  about 
May,  1910.    J.  V.  Carder,  C.  B.  C.  C." 

It  will  be  noticed  tliis  indorsement  upon 
the  execution  by  the  clerk  makes  no  distinc- 
tion between  payments  made  by  the  sureties 
to  Drake  and  payments  by  B.  M.  Harvey  to 
the  sureties,  and  it  adds  an  additional  credit 
of  "$75.00  paid  about  May,  1910."  It  does 
not  show  who  made  this  last  indorsement, 
or  to  whom  the  $75  or  the  $50  was  paid,  or 
by  whom  they  were  paid.  It  is  claimed  by 
Massey  that  the  $75  was  paid  to  him  by  E. 
M.  Harvey. 

On  April  SO,  1912,  E.  M.  Harvey  brought 
this  action  against  Davis,  Drake,  and  Mc- 
Neal,  the  sheriff  of  Warren  county,  claiming 
tliat  the  debt  against  tiim,  by  reason  of  the 
Judgment  above  referred  to,  was  barred  by  the 
statute  of  limitations,  alleging  that  the  credit 
for  $75  claimed  to  have  been  paid  by  him  in 
M:ay,  1910,  as  shown  by  the  above  indorse- 
ment of  the  clerk  upon  the  execution,  was  a 
false  credit,  that  he  never  paid  such  sum  or 
any  sum  at  that  time,  or  at  any  time  within 
the  last  20  years,  and  asking  that  the  sheriff 
be  enjoined  from  selling  bis  land  levied  on 
for  the  purpose  of  paying  said  debt  E.  M. 
Harvey  further  filed  and  relied  upon  his  dis- 
charge in  bankruptcy. 

The  answer  contains  a  traverse  of  the  al- 
legations of  the  petition,  and  further  alleges 
that  about  May,  1910,  plaintiff,  E.  M.  Har- 
vey, willingly  and  voluntarily  paid  the  sum 
of  $75  on  the  judgment  which  was  duly 
credited  thereon,  and  that,  after  the  said 
original  Judgment  and  debt  were  barred  by 
the  statute  of  limitations,  said  Harvey  re- 
peatedly and  unconditionally  promised  to  pay 
said  Judgment  in  full. 

The  plaintiff,  E.  M.  Harvey,  died  l)efore 
the  trial,  and  the  action  was  revived  in  the 
name  of  Strange,  his  administrator. 

The  case  turned  upon  whether  B.  M.  Har- 
vey had  made  a  new  promise  by  which  he 
had  voluntarily  agreed,  after  the  debt  had 
been  barred  by  limitation,  to  pay  the  same. 
The  circuit  court  adjudged  the  debt  and  Judg- 
ment were  barred  by  the  statute  of  limita- 
tions, and  that  there  was  no  competent  evi- 
dence of  any  new  promise  having  been  made 
by  Harvey ;  whereupon  the  petition  was  dis- 
missed, and  Davis  appealed. 

[f]  No  payment  was  ever  made  to  Woos- 
ley, no  new  promise  was  ever  made  to  him, 
and  no  execution  ever  Issued  upon  the  judg- 
ment in  Us  favor.  Without  doubt  therefore, 
the  claim  of  Woosley  was  barred  by  limita- 
tion, when  he  assigned  his  interest  in  the 
Judgment  to  Davis  on  March  22,  1912.  Woos- 
ley produced  the  note,  with  the  indorsements 
thereon  as  above  shown. 

Massey  testified,  over  the  plaintiff's  ob- 
jection, as  follows;  "Q.  In  May,  1910,  or 
thereabout  did  B.  M.  Harvey  pay  any  sum 
to  you  on  this  note  and  judgment?  If  so, 
how  much?  (Objected  to  by  plaintiff.)  A. 
Away  back  yonder  he  paid  me  $30,  and  about 
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three  yean  ago  be  paid  me  $75.  Q.  About 
bow  long  ago  has  It  been  since  be  paid  you 
the  $307  A.  Tbe  best  of  my  recollection 
It  has  been  22  or  23  years.  Q.  Did  Harvey 
make  any  promise  at  tbe  time  be  paid  you 
the  $75  to  pay  tbe  balance  of  tbe  Judgment? 
(Objected  to  by  plaintiff.)  A.  Tee,  sir;  be 
said  that  he  bad  been  down  In  Florida,  and 
had  been  sick ;  said  that  be  bad  an  Interest 
in  some  land  down  on  Barren  river — be  and 
Bill  Lewis — and  be  said,  'Massey,  as  soon  as 
I  dispose  of  that.  I  will  finish  paying  for  It,' " 

W.  H.  Houcbin  testified  as  follows:  "Q. 
Did  E.  M.  Harvey  have  a  conversation  with 
you  at  any  time  in  tbe  last  three  or  four 
years  about  paying  J.  M.  Massey  any  money? 
If  you  state  be  did,  tell  as  near  as  you  can 
what  he  said.  A.  He  did ;  he  said  that  be 
had  paid  J.  M.  Massey  $75,  and  be  further 
said  that  be  was  going  to  pay  all  of  bis  old 
debts." 

T.  G.  Ferguson  testified  as  follows:  "Q. 
Did  you  have  a  conversation  wltb  E.  M. 
Harvey  before  be  brought  tbe  suit  about 
some  money  be  had  paid  J.  M.  Massey?  If 
so,  state  what  he  said.  A.  Yes ;  be  said  he 
sent  for  3.  M.  Massey,  and  made  him  a  pres- 
ent of  a  check  for  $75.  He  also  said  that 
Massey  had  paid  some  security  money  for 
him." 

This  is  all  the  testimony  upon  the  subject 
of  the  payment  of  the  $75  in  1910  by  E.  M. 
Harvey  and  bis  alleged  new  promise. 

[2]  In  the  early  leading  case  of  Bell  ▼. 
Rowland's  Adm'r,  Hardin,  801,  3  Am.  Dec. 
729,  we  laid  down  tbe  rule  defining  tbe  char- 
acter of  a  new  promise  that  is  necessary  to 
bUid  tbe  debtor  as  follows:  "Upon  the  whole, 
we  are  of  opinion  that  the  only  safe  rule  that 
can  be  adopted,  capable  of  any  reasonable 
degree  of  certainty.  Is  that.  In  order  to  take 
tbe  case  out  of  tbe  statute  of  limitations,  an 
express  acknowledgment  of  the  debt,  as  a 
debt  due  at  that  time  (coupled  with  the  orlg- 
iual  consideration),  or  an  express  promise  to 
pay  it,  must  be  proven  to  have  been  made 
^Tithln  the  time  prescribed  by  the  statute. 
And  we  are  of  opinion  that  the  acknowledg- 
ments of  David  Rowland,  deceased,  proved 
npon  tbe  trial,  as  stated  In  tbe  bill  of  excep- 
tions, were  not  such  express  acknowledg- 
ments, or  promise,  as  could,  by  law,  take 
tbe  case  out  of  the  operation  of  the  statute. 
The  utmost  extent  of  bis  acknowledgment 
was  'that  he  had  once  owed  tbe  plaintiff,  but 
he  suK>osed  Ills  brother  bad  paid  it  in  Vir- 
ginia (the  place  where  the  original  transac- 
tion took  place,  in  tbe  year  1785),  and  if  his 
brother  had  not  paid  it,  he  owed  it  yet' 
This  was  far  from  an  acknowledgment  of  a 
debt  due,  or  subsisting  at  that  time,  when  he 
insisted  the  debt  bad  been  paid  by  his 
brother." 

In  Harrison  t.  Handley,  1  Bibb,  446,  the 
court,  after  a  careful  examination  of  tbe  ques- 
tion, re-announced  the  rule  as  follows:  "Mere 
loose  expressions,  or  vague  acknowledgments, 
will  not  sufiice;    the  ackuowledguieut  from 


which  the  law  Is  to  raise  a  promise,  contrary 
to  the  provisions  of  the  statute,  must  be 
clear  and  express,  where  the  mind  is  brought 
directly  to  the  point — debt  or  no  debt  at  tbe 
present  time,  not  whether  tbe  debt  was  once 
an  existing  demand.  That  the  law  will  argu- 
mentatively  make  it  a  debt  in  prtesenti,  if 
the  party  does  not  In  bis  acknowledgment 
say  it  is  not,  or  prove  payment.  Is  a  proposi- 
tion that  cannot  be  granted  in  opposition  to 
tbe  provisions  of  the  statute." 

The  rule  thus  laid  down  has  been  consist- 
ent followed  by  this  court  to  tbe  present 
time.  See  Marcum's  Adm'r  v.  Terry,  146 
Ky.  148,  142  S.  W.  209,  37  L.  B.  A.  (N.  S.) 
885,  and  the  cases  there  cited. 

[3]  Furthermore,  in  order  for  an  acknowl- 
edgment to  take  a  case  out  of  the  statute. 
It  must  be  made  to  the  creditor,  or  to  some 
one  authorized  to  act  for  him;  It  is  not 
enough  If  it  be  made  to  a  stranger.  Trues- 
dale  V.  Anderson,  9  Bush,  276;  Hargis  v. 
SeweU,  87  BCy.  63,  7  S.  W.  657,  9  Ky.  Law 
Bep.  920;  Dowell  v.  Dowell's  Adm'r,  137 
Ky.  167,  125  S.  W.  283;  Dorsey  v.  Gunkle, 
18  S.  D.  464,  101  N.  W.  86,  and  tbe  note 
thereto  in  5  Ann.  Cas.  811. 

Under  this  rule  the  statements  made  by 
Harvey  to  Houcbin  and  to  Ferguson,  who 
were  not  parties  to  the  transaction,  does  not 
satisfy  tbe  rule,  and  they  must  therefore  be 
excluded. 

[4]  Furthermore,  the  only  testimony  of  the 
payment  and  the  new  promise  which  comes 
within  the  rule  that  the  new  promise  must 
be  made  to  the  creditor  is  the  testimony  of 
Massey;  but,  clearly,  bis  testimony  is  in- 
competent under  section  606  of  tbe  Civil 
Code,  which  provides  that  no  person  shnll 
testify  for  himself  concerning  any  verbal 
statement  of  or  any  transaction  with  one 
who  is  dead  when  the  testimony  is  given,  and 
subsection  7  thereof,  which  reads  as  follows : 
"The  assignment  of  a  claim  by  a  person  who 
is  Incompetent  to  testify  for  himself  shall 
not  make  him  competent  to  testify  for  an- 
other." B,  M.  Harvey  being  dead,  Massey 
could  not  testify  against  him  under  the  gen- 
eral rule,  and,  under  subsection  7  above  quot- 
ed, he  could  not  testify  for  Davis,  bis  as- 
signee. Alexander's  Bx'rs  v.  Alford,  89  Ky. 
105,  20  S.  W.  164, 

Tbe  circuit  court  should  have  sustained 
the  objection  to  Massey 's  testimony,  and, 
that  being  excluded,  there  was  no  competent 
testimony  showing  either  the  payment  of  the 
$76  In  May,  1910,  or  a  new  promise  to  the 
creditor. 

Having  reached  the  conclusion  that  there 
was  no  new  promise  upon  tbe  part  of  E.  M. 
Harvey,  it  is  unnecessary  to  consider  the 
question  whether  a  Judgment  comes  within 
the  rule  by  which  a  new  promise  suspends 
the  oiteration  of  tbe  statute  of  limitations 
and  continues  the  cause  of  action.  That 
question  is  considered  in  Olson  v.  Dahl,  99 
Minn.  433,  109  N.  W.  1001,  8  L.  B.  A.  (N.  S.) 
444,  116  Am.  St  Bep.  435,  9  Ann.  Cas.  252. 
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with   note;    25   Cya   1327;    and   Spllde  v. 
Johnson,  182  Iowa,  484,  109  N.  W.  1023,  8 
r.  K.  A.  (N.  S.)  439, 119  Am.  St  Bep.  57a 
Judgment  affirmed. 


MOUNT  et  nx.  t.  FOURTH  STREET  BANK. 
(Court  of  Appeals  of  Kentucky.    Dec.  16,  1913.) 

1.  HOVESTEAD     (J      199*)      —      PBOTECTION      OF 

Rights — Allotment  op  Homestead. 

Where,  in  a  suit  to  set  aside  a  conveyance 
from  a  husband  to  his  wife  as  fraudulent,  the 
court  determined  that  defendants  were  entitled 
to  a  homestead  in  the  land  and  appointed  com- 
missioners to  allot  a  homestead,  but  after  hear- 
ing evidence  on  exceptions  to  the  commissioners' 
report  concluded  that  their  allotment  was  insuf- 
ficient, he  could  on  such  evidence  make  the  al- 
lotment himself  instead  of  appointing  other  com- 
missioners to  make  a  new  allotment. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §{  370,  371 ;   Dec.  Dig.  {  199.*] 

2.  Homestead  (8  180*)— Fobfeitube— Fbaud- 
TOENT  Conveyance. 

Where  land  was  bought  and  paid  for  before 
a  debt  was  creatpd,  the  fact  that  a  conveyance 
thereof  to  the  debtor's  wife  was  fraudulent  did 
not  defeat  their  right  to  a  homestead  as  against 
such   creditor. 

[Ki.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  n  349,  360;   Dec.  Dig.  i  180.*] 

3.  Homestead  (S  162*)— Abandonment  —  Rb- 
hotal  fbom  homestead. 

Where  a  debtor  and  his  wife  were  occupy- 
ing land  as  a  homestead  when  a  creditor  sought 
to  have  it  subjected  to  the  payment  of  his  debt 
on  the  ground  that  a  conveyance  thereof  to  the 
wife  was  fraudulent,  the  fact  that  when  the  debt 
was  created  they  were  temi>orarily  absent  and 
the  land  was  under  lease  did  not  defeat  their 
right  to  a  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  iJ  3UW19;   Dec.  Dig.  J  162.*] 

4.  FBAtJDULENT  CoNVETANCES  (|  269*)- SUITS 

TO  Set  Aside— Burden  of  Pboof. 

One  seeking  to  subject  property  conveyed 
by  a  husband  to  his  wife  to  the  payment  of  a 
judgment  against  the  husband  on  the  ground 
that  the  conveyance  was  fraudulent  must  allege 
and  prove  fraud  as  in  other  cases. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  789-795 ;  Dec.  Dig. 
f  269.*] 

6.   FbAUDOLENT  CoNVETANCES  (J  295*)— SuiTS 

TO  Set  Aside— Sdfficiency  of  Evidence. 
In  a  suit  to  set  aside  a  conveyance  on  the 
ground  that  it  is  fraudulent  as  to  creditors, 
though  all  the  direct  and  positive  evidence  shows 
the  payment  of  the  consideration  stated  in  the 
deed,  the  court  is  not  concluded  thereby  but  may 
look  into  all  the  facts  and  circumstances  dis- 
covered by  the  testimony,  reject  the  positive  evi- 
dence, and  be  controlled  by  the  facts  and  circum- 
stances appearing  to  be  entitled  to  more  weight, 
especially  when  the  transaction  is  between  a 
husband  and  wife,  who  naturally  have  a  com- 
munity of  interest,  purpose,  and  desire,  making 
it  unusually  difficult  to  establish  fraud,  and  is 
unsupported  except  by  their  statements. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyance*,  Cent  Dig.  U  867-875 ;  Dec.  Dig. 
i  295.*1 

Appeal  from  Circuit  Court,  Daviess 
County. 

Action  by  the  Fourth  Street  Bank  against 
J.  A.  Mount  and  wife  to  set  aside  a  convey- 
ance as  fraudulent     From  a  judgment  sub- 


jecting part  of  the  land  conveyed  to  the  pay- 
ment of  plaintifTs  debt,  defendants  appeal, 
and,  from  so  much  thereof  as  allows  defend- 
ants a  homestead,  plaintiff  cross-appeals. 
Affirmed. 

W.  E.  Aud  and  E.  B.  Mason,  both  of 
Owensboro,  for  appellants.  W.  T.  Ellis,  of 
Owensboro,  for  appellee. 

CARROLL,  J.  The  appellee  bank  brought 
this  suit  attacking  as  fraudulent  a  convey- 
ance made  by  the  appellant  3.  A.  Mount  to 
his  wife,  the  appellant. N.  A.  Mount,  and 
seeking  to  subject  the  land  conveyed  to  the 
payment  of  the  balance  due  on  a  judgment  it 
obtained  against  J.  A.  Mount  in  1909  on  a 
debt  created  in  1906.  The  petition  charged 
that  the  conveyance  attacked,  whicb  was 
made  subsequent  to  the  creation  of  the  debt 
sued  on,  was  without  consideration  and  made 
for  the  purpose  of  defrauding  tlie  creditors 
of  J.  A.  Mount 

The  answer,  after  traversing  the  aver- 
ments of  the  petition,  set  up  that  the  defend- 
ants were  entitled  to  a  homestead  in  the 
land.  The  lower  court  adjudged  that  the  de- 
fendants were  entitled  to  a  homestead  but 
subjected  the  remainder  of  the  tract  to  the 
debt  of  the  bank,  and  from  that  judgment 
the  defendants  prosecute  this  appeal,  and  the 
bank  prosecutes  a  cross-appeal,  complaining 
of  the  action  of  the  lower  court  in  award- 
ing to  the  Mounts  a  homestead. 

Preliminary  to  a  discussion  of  the  merits 
of  the  case,  we  may  notice  the  objection 
raised  by  counsel  for  the  bank  that  the  lower 
court  committed  error  to  its  prejudice  in  set- 
ting aside  the  allotment  of  18  acres,  made  by 
the  commissioners  appointed  to  set  apart  a 
homestead,  and  allotting  as  a  homestead  27 
acres. 

[1]  It  appears  that  the  court,  after  deter- 
mining that  the  Mounts  were  entitled  to  a 
homestead  in  the  land  sought  to  be  subject- 
ed, appointed  commissioners  to  allot  the 
homestead.  These  commissioners  reiiorteil 
that  In  their  judgment  18  acres  of  land  with 
improvements ,  was  sufficient  to  set  apart  aa 
a  homestead.  To  this  report  exceptions  were 
filed,  and,  after  hearing  the  evidence  intro- 
duced on-  the  exceptions,  the  court  reached 
the  conclusion  that  the  number  of  acres  set 
apart  by  the  commiBslouers  was  not  suffi- 
cient and  adjudged  that  there  should  be  set 
apart  27  acres. 

We  think  the  court  in  cases  like  this, 
where  commissioners  have  been  appointed  to 
allot  a  homestead,  lias  the  undoubted  right, 
when  exceptions  are  filed  to  the  allotment 
and  evidence  heard,  to  either  diminish  the 
quantity  of  property  set  aside  or  increase  it. 
as  the  facts  may  seem  to  him  to  justify.  If 
the  court  concludes  that  the  allotment  Is  too 
small  or  too  large,  he  is  not  limited  in  the 
action  he  may  take  to  the  practice  of  sus- 
taining the  exceptions  and  appointing  other 
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commissioners  to  make  a  new  allotment  but 
may  proceed  on  the  evidence  heard  on  the 
exceptions  to  make  the  allotment  himself. 
The  action  of  the  commissioners  Is  not  con- 
dnsive,  and  the  court  may,  after  receiving 
their  report,  exercise  his  own  Judgment  in 
determining  the  rights  of  the  parties.  The 
settlement  of  questions  like  this  is  at  last 
merely  a  question  of  fact,  and  the  report  of 
tae  commissioners  Is  only  intended  for  the 
guidance  of  the  court  and  to  aid  it  in  reach- 
ing a  correct  conclusion. 

[2]  It  is  further  insisted  that  the  Mounts 
were  not  entitled  to  a  homestead.  We  think 
they  were.  The  land  sought  to  be  subjected 
was  boaght  and  iMiid  for  before  the  debt  of 
the  bank  was  created,  and  the  fact  that  the 
conreyance  by  the  husband  to  his  wife  was 
fraudulent  did  not  defeat  their  right  to  a 
homestead  as  against  the  bank.  Dowd  v. 
Hurley,  78  Ky.  260;  Rothwell  v.  Rothwell, 
104  S.  W.  276,  31  Ky.  Law  Rep.  851 ;  Kue- 
van  V.  Specker,  11  Bush,  1. 

[3]  The  debtors  were  occupying  the  land 
as  a  homestead  at  the  time  it  was  sought  to 
be  subjected  in  this  action,  and  although  for 
three  or  four  years  between  the  date  of  pur- 
chase and  the  Institution  of  this  suit,  and  at 
the  time  when  the  debt  of  the  bank  was  cre- 
ated, the  Mounts  were  not  in  the  actual  oc- 
cupancy of  this  land,  this  circumstance  does 
not  affect  the  homestead  right,  as  during 
their  absence  it  was  under  lease,  and  the  evi- 
dence shows  that  their  absence  was  only 
temiwrary;  there  being  no  permanent  aban- 
donment of  the  premises.  Hansford  v.  Hol- 
dam,  l4i  Bush,  210;  Fant  v.  Talbot,  81  Ky. 
23;  Carter  v.  Goodman,  11  Bush,  228;  Nich- 
ols V.  Sennitt,  78  Ky.  630;  Hensey  v.  Hen- 
sey,  92  Ky.  164,  17  8.  W.  333,  13  Ky.  Law 
Rep.  426.  On  the  question  of  fraud  In  the 
conveyance,  we  think  the  lower  court  reach- 
ed a  correct  conclusion. 

[4]  In  Guthrie  v.  Hill,  138  Ky.  181,  127  S. 
W.  767,  and  C!ogar  v.  National  Bank  of  Lan- 
caster, 151  Ky.  470,  152  S.  W.  278,  we  held 
that  a  creditor  of  the  husband,  who  seeks  to 
subject  property  conveyed  by  the  husband  to 
the  wife  upon  the  ground  that  the  convey- 
ance was  fraudulent,  must  allege  and  prove 
the  fraud  as  in  other  like  cases;  but  we 
think  from  a  careful  consideration  of  the 
evidence  that  this  conveyance  was  fraudu- 
lent, at  least  in  the  sense  that  it  was  with- 
out consideration.  The  land  in  controversy 
was  purchased  by  and  conveyed  to  the  hus- 
band in  1902.  In  1906  the  debt  to  the  bank 
was  created,  and  in  March,  1907,  Mount  con- 
veyed the  land  to  his  wife  for  the  recited 
consideration  of  $1,600  in  cash. 

Counsel  for  the  bank  took  the  depositions 
of  Mount  and  his  wife,  and  each  fully  cor-- 
roborated  the  statements  of  the  other.  Mrs. 
Mount  testified  in  substance  that  in  1906  she 
gave  her  husband  $500  in  cash,  which  he 
needed  in  connection  with  the  saloon  busi- 
ness he  was  then  engaged  in,  but  did  not  take 


from  him  any  note  or  other  evidence  of  the 
loan.  Her  testimony  as  to  the  source  from 
which  she  received  this  $500  Is  contradictory 
and  inconsistent  It  is  in  efFect  that  20  or 
more  years  before  she  advanced  it  to  her 
husband  she  received  it  from  her  mother's 
estate  or,  at  any  rate,  from  some  of  her 
mother's  people,  and  kept  in  her  house  in  a 
black  satchel  during  all  of  these  years  the 
Identical  money  so  received  until  she  lent  it 
to  her  husband  in  1906.  She  further  testifies 
that  in  the  early  part  of  1902  her  husband, 
out  of  his  earnings  as  workhouse  keeper  of 
Owensboro,  gave  her  $1,000  in  gold,  and  she 
put  this  gold  in  the  satchel  with  the  $500 
and  kept  the  gold  there  unUl  the  day  the 
deed  was  written,  when  she  paid  to  her 
husband  the  same  $1,000  In  gold  that  he 
had  given  her  in  1902,  and  this  money,  to- 
gether with  the  $500  advanced  to  him  in 
1906,  made  up  the  $1,500  paid  by  her  for  the 
land.  Another  witness  said  he  was  present 
when  the  $1,000  was  paid,  but  we  attach  lit- 
tle weight  to  the  evidence  of  this  witness,  as 
he  only  knew  what  was  told  him  by  Mount 
It  Is  true  that  both  Mount  and  his  wife  testi- 
fy that  the  wife  paid  him,  in  the  manner 
and  at  the  time  stated,  $1,500  for  the  land, 
but  there  are  many  convincing  circumstances 
disclosed  by  their  evidence  tending  to  Im- 
peach the  verity  of  their  statements  dealing 
directly  with  these  transactions,  and  these 
circumstances,  together  with  the  inconsis- 
tencies in  the  evidence  of  Mount  and  his 
wife,  leave  the  impression  that  their  purpose 
was  to  defeat  the  collection  of  this  debt 
that  they  both  knew  was  in  existence  when 
the  conveyance  to  the  wife  was  made. 

[5]  It  is  very  true  that  so  far  as  the  direct 
and  positive  evidence  is  concerned,  and  look- 
ing to  that  alone,  it  shows  that  the  wife  paid 
TO  the  husband  the  consideration  stated  in 
the  deed ;  but,  in  an  effort  to  get  at  the  truth 
and  do  Justice  in  cases  like  this,  courts  are 
not  concluded  by  the  positive  evidence  of 
witnesses  but  may  look  into  all  the  facts  and 
circumstances  discovered  by  the  testimony 
and,  after  weighing  it  all,  feel  at  liberty  to 
reject  the  positive  declarations  and  be  con- 
trolled by  other  facts  and  circumstances  ap- 
pearing to  be  entitled  to  more  weight  Es- 
pecially should  this  rule  prevail  when  the 
transaction  assailed  as  fraudulent  occurs  be- 
tween husband  and  wife  and  is  unsupported 
except  by  their  statements.  Reasonably  and 
naturally  they  have  a  community  of  Interest, 
a  community  of  purpose,  and  a  community 
of  desire.  What  one  does,  the  other  will  do ; 
what  one  wants,  the  other  will  agree  to ;  and 
declarations  made  by  one  will  generally  be 
corroborated  by  the  other. 

These  ever-present  conditions,  existing  as 
a  result  of  the  marital  relation,  make  it  un- 
usually difficult  to  establish  that  purely  pri- 
vate and  personal  transactions  between  hus- 
band and  wife  are  fraudulent  or  without  con- 
sideration; and  if  the  courts  were  bound  to 
accept  as  true  their  declarations  as  to  what 
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occurred,  without  feeling  free  to  look  behind 
the  statements  and  see,  In  the  light  of  the 
surrounding  circumstances,  what  actually 
happened,  the  creditors  of  the  husband  could 
rarely  succeed  in  showing  the  real  nature  of 
the  transaction  or  the  fact  that  it  was  ar- 
ranged to  defeat  Ids  creditors.  So  that, 
while  in  this  class  of  cases  the  burden  of 
proof  is  on  the  creditor  to  show  the  fraud 
complained  of  by  him,  this  rule  of  evidence 
will  not  furnish  a  sUeld  behind  which  bus- 
band  and  wife  may  hide  property  to  which 
the  creditor  is  entitled  if  he  produces  facts 
and  circumstances  sufficient  to  overcome  the 
presumption  that  puts  upon  him  the  burden 
of  showing  that  the  transaction  assailed  was 
tainted  with  fraud.  Stix  v.  Calender,  155  Ey. 
806,  160  S.  W.  614. 

Wherefore  the  Judgment  on  the  original 
and  cross  appeal  is  affirmed. 


CITT  OF  NEWPORT  v.   SOUTH  COVING- 
TON &  C.  ST.  RY.  CO. 

(Court  of  Appeals  of  Kentucky.     Dec  12, 
1913.) 

1.  Taxation     (J     47*)  —  Franchise     Tax  — 
Double  Tax. 

Ky.  St  i  4077,  requires  a  railroad  to  pay 
an  annual  franchise  tax  to  the  state  and  also 
a  local  tax  thereon  to  any  city  in  which  its 
franchise  may  be  exercised,  and  sections  4078- 
4080,  provide  that  the  corporation  shall  report 
to  the  State  Auditor  its  indebtedness  end  the 
interest  paid  thereon,  and  the  amount  of  its 
stock  and  the  dividends  paid  thereon,  from 
which  the  state  board  shall  capitalize  its  total 
earning  power,  including;  all  its  property,  tangi- 
ble and  mtanKible,  and  deduct  the  assessed  val- 
ue of  its  tangible  property  to  ascertain  the  value 
of  its  franchise.  A  city  assessed  a  street  rail- 
road's tangible  property  at  $360,000,  on  which 
tax  was  paid,  and  thereafter  the  state  board,  in 
fixing  the  franchise  tax  therein,  deducted  the 
value  of  its  tangible  property  therein  as  fixed  by 
the  county  assessor,  which  was  $36,840  less  than 
the  city's  assessment  thereon.  The  company 
tendered  a  franchise  tax  to  the  city,  based  on 
the  deduction  of  the  city's  assessment  -  of  its 
tangible  property  from  the  capitalization. 
Held,  that  the  amount  tendered  was  all  that 
the  city  could  demand,  since  to  have  required 
the  road  to  pay  the  tax  assessed  by  the  state 
board  would  have  been  double  taxation  to  the 
extent  of  $36,840,  and  illegal. 

[Ed.  Note.— For   other   cases,    see   Taxation, 
Cent.  Dig.  fS  104-114;    Dec.  Dig.  {  47.*] 

2.  Taxation  (J  117*)- Nature  op  Fbanchi8£ 
Tax. 

A  franchise  tax  is  not  a  license  or  occupa- 
tion tax,  but  simply  an  ad  valorem  or  property 
tax. 

[Ed.   Note.— For  other  cases,    see  Taxation, 
Cent  Dig.  i  214 ;   Dec.  Dig.  i  117.*] 

3.  Taxation  (J  463*)— Fbanchise  Tax— Ap- 

PUOATION  FOB   COBBECnON. 

Under  Ky.  St.  §S  4077-4080,  requiring  a 
railroad  to  pay  a  franchise  tax  for  the  valua- 
tion thereof,  and  section  4083,  providing  that 
within  30  days  after  the  value  of  the  franchise 
is  determined,  the  State  Auditor  shall  certify 
the  amount  of  the  tax  in  counties,  cities,  etc, 
to  the  county  clerk,  a  railroad  claiming  an  over- 
assessment  of  its  frnnr!i>e  tax  in  a  city  was 
not  required  to  apply,  within  30  days,  to  the 


state  board  for  correction,  since  before  the  val- 
uation became  final  it  had  no  means  of  know- 
ing what  the  assessment  would  be. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i§  824-827 ;  Dec.  Dig.  {  463.*] 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  the  dty  of  Newport  against  the 
South  Covington  &  Cincinnati  Street  Railway 
Company.  From  a  judgment  for  defendant 
on  overruling  a  demurrer  to  the  answer, 
-plaintiff  appeals.    Affirmed. 

Otto  Wolff,  of  Newport,  for  appellant 
Matt  Herold,  of  Newport,  for  appellee. 

SETTLE,  J.  The  State  Board  of  Valua- 
ation  and  Assessment,  looking  to  its  taxation 
for  the  year  1911,  fixed  the  value  of  the  ap- 
pellee South  Covington  &  Cincinnati  Street 
Railway  Company's  franchise  In  the  appel- 
lant, City  of  Newport,  at  $122,344.  This  val- 
uation was  certified  by  the  Auditor  of  State 
to  the  clerk  of  the  Campbell  county  court 
and  by  the  clerk  to  the  appellant,  city, 
whereupon  the  latter  made  out  the  city's  bill 
for  the  franchise  tax,  upon  a  levy  of  $1.40 
per  $100,  amounting  to  $1,712.82,  the  pay- 
ment of  which  was  demanded  of  appellee 
It  appears  that  in  the  same  year  the  assessor 
of  Campbell  county  had  assessed,  or  fixed, 
the  value  of  appellee's  tangible  property  in 
the  city  of  Newport  at  $330,060,  and,  by  the 
city's  assessor,  the  value  of  the  same  proper- 
ty was  for  the  same  year  fixed  at  $366,900. 
which  exceeded  the  county  assessor's  valua- 
tion by  $36,840;  but  the  state  board,  in  arriv- 
ing at  the  value  of  appellee's  franchise  in 
the  dty  of  Newport,  deducted  the  valuation 
of  appellee's  tangible  property,  as  fixed  by 
the  county  assessor,  from  its  total  capitaliza- 
tion. In  the  meantime,  and  before  the  state 
board  fixed  or  certified  the  value  of  its  fran- 
chi^,  appellee  paid  to  the  city  the  tax  on 
its  tangible  property  therein  on  the  <Aty  as- 
sessor's valuation  of  $366,900,  so,  when  the 
city  demanded  the  tax  of  $1,712.82  on  its 
franchise,  it  declined  to  pay  same,  but  ten- 
dered to  the  city  $1,197.08,  this  amount  being 
the  tax  on  its  franchise  in  the  city  for  1911, 
as  certified  by  the  State  Auditor,  less  $36,840, 
the  excess  of  the  city's  valuation  of  its  tangi- 
ble property,  above  that  made  of  it  by  the 
county  assessor.  The  appellant  refused  to  ac- 
cept, in  payment  of  appellee's  franchise  tax, 
the  $1,197.08  thus  tendered  by  the  latter,  and 
bronght  against  it  this  action  to  recover  the 
$1,712.82  contained  in  the  tax  bilL  Appel- 
lee's answer  set  up  the  excess  of  the  city's 
valuation  of  its  tangible  property  over  the 
amount  deducted  by  the  state  board;  alleged 
the  payment  by  it  of  the  tax  on  its  tangible 
property  at  the  city's  valuation,  and  the 
tender  of  $1,197.08  in  satisfaction  of  the  tax 
it  claimed  to  owe  the  city  on  its  franchise, 
which  amount,  upon  the  filing  of  the  answer, 
it  paid  into  court.    A  demurrer  to  the  answer 
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was  filed,  whl<3i  the  court  overmled,  and,  the 
city  refadng  to  plead  further,  Judgment,  re- 
quiring It  to  accept  the  $1,197.08  tendered 
by  appellee,  was  entered.  The  city,  being 
dissatisfied  with  the  judgment,  has  appealed. 
The  ruling  of  the  circuit  court  was  based 
upon  the  theory  that,  to  have  compelled  ap- 
pellee to  pay  the  tax  bill  of  $1,712.82  de- 
manded by  the  city  would  have  taxed  it 
twice  to  the  extent  of  $36,840,  the  excess  of 
the  city's  valuation  of  its  tangible  property 
in  the  dty  over  the  state  and  county's  valua- 
tion of  the  same  property. 

[1, 2]  A  railway  company  is  one  of  the  cor- 
porations that  is  required,  by  section  4077, 
Kentucky  Statutes,  to  annually  pay  a  tax  on 
its  franchise  to  the  state,  and  also  a  local 
tax  thereon  to  the  county,  incorporated  dty. 
town,  or  taxing  district  where  its  franchise 
may  be  exercised;  the  State  Board  of  Valu- 
ation and  Assessment,  composed  of  the  Audi- 
tor, Treasurer,  and  Secretary  of  State,  be- 
hig  required  to  fix  the  value  of  such  fran- 
chise, as  provided  in  that  and  succeeding  sec- 
tions down  to  4080,  inclusive  Briefly  stated, 
the  corporation  must,  among  other  things, 
report  to  the  State  Auditor  the  facts  upon 
which  the  valuation  of  its  franchise  is  based. 
From  these  reports  the  state  board  capital- 
izes the  total  earning  power  of  the  corpora- 
tion, say  on  a  6  per  cent,  basis,  and  this 
capitalization,  called  the  "capital  stock"  of 
the  corporation,  being  arrived  at,  there  must 
be  deducted  from  it  the  assessed  valuQ  of  all 
tangible  property  of  the  corporation,  and  the 
remainder  thus  ascertained  constitutes  the 
value  of  its  franchise  subject  to  taxation. 
The  entire  capitalization  must,  and  does.  In- 
clude all  the  property  of  the  corporation,  be 
it  bonds,  stock,  real  estate,  notes,  accounts, 
rails,  power  house,  cars,  or  any  other  prop- 
erty, tangible  and  intangible,  and  11  the  tan- 
gible property  upon  which  the  corporation 
paj[s  taxes  were  not  deducted  from  the  total 
capitalization,  there  would  be  double  taxation, 
because  this  capitalization  represents  the 
Tery  proiterty  (tangible)  upon  which  the  tax- 
es are  already  paid;  therefore  the  assessed 
value  of  the  tangible  property  is  deducted 
from  the  gross  or  total  capitalization,  and 
the  remainder  constitutes  the  value  of  the 
franchise.  So,  where  the  capitalization  is 
fixed  at  $1,500,000,  which  includes  tangible 
property  assessed  at  $500,000,  this  would 
leave  the  value  of  the  franchise  $1,000,000. 
If  the  board  deducted  only  $300,000,  al- 
though the  assessment  is  $500,000,  the  com- 
pany would  pay  taxes  on  $1,700,000,  or  on 
1200,000  more  than  its  total  property  is  val- 
ued at 

Aa  the  statute  does  not  provide  for  any 
report  by  the  corporation  of  the  assessed 
value  of  its  tangible  property,  either  as  as- 
sessed by  the  county  assessor  or  any  munic- 
ipal authority,  but  only  of  the  amount, 
Icind,  where  situated,  assessed,  or  liable  for 
taxation,  all  it  can  do  is  to  report  where  it 
is  assessed  or  liable  for  taxation  and  give 


its  fair  cash  value.  So,  the  deduction  of  the 
assessed  value  of  the  tangible  property  from 
the  total  capitalization  made  by  the  state 
board  is  based  on  the  report  of  the  county 
clerk  to  the  State  Auditor  of  the  local  as- 
sessment made  of  the  tangible  property;  and 
the  county  clerk  of  Campbell  county,  tn  re- 
porting the  assessed  value  of  appellee's  tan- 
gible property,  seems  to  have  taken  the  assess- 
ment of  its  value  as  made  by  the  assessor  of 
the  county,  instead  of  that  made  by  the  as- 
sessor of  the  city  of  Newport  It  is  therefore 
apparent  that  if  the  municipality  assesses, 
as  was  done  in  this  case,  the  tangible  prop- 
erty subject  to  taxation  higher  than  does  the 
county  assessor,  and  the  assessment  of  the 
latter  is  used  by  the  state  board  In  fixing 
the  value  of  the  franchise,  it  follows  that 
the  city's  assessment  increases  the  total  or 
aggregate  value  of  the  company's  capitaliza- 
tion or  capital  stock  to  that  extent;  and, 
had  the  state  board  In  this  case  deducted  the 
higher  assessment  made  by  the  city  from  the 
total  capitalization,  the  value  of  the  fran- 
chise would  have  been  fixed  at  a  lower 
amount  than  it  was. 

As  appellee  had  already  paid  to  the  ap- 
pellant city  the  tax  on  Its  tangible  property 
as  valued  by  the  city  assessor,  if  it  had  paid 
the  tax  of  $1,712.82  demanded  by  the  dty 
upon  its  franchise,  It  would  have  been  double 
taxation  to  the  extent  of  $36,840,  the  excess 
of  the  city's  assessment  of  its  tangible  prop- 
erty over  the  valuation  given  it  by  the  state 
board  in  fixing  the  value  of  its  franchise. 
In  this  view  of  the  matter,  the  $1,197.08 
tendered  appellant  by  appellee  was  all  the 
former  was  entitled  to  as  a  tax  on  the  lat- 
ter*8  franchise  for  the  year  1911.  A  franchise 
tax  is  not  a  license  or  occupation  tax,  but 
simply  an  ad  valorem  or  property  tax;  and 
to  impose  a  tax  on  the  capital  stock  of  the 
corporation,  and  also  upon  the  property  In 
which  its  capital  stock  Is  invested,  would  be 
double  taxation  and  illegal.  Our  condemna- 
tion of  double  taxation  is  stated  in  Common- 
wealth V.  Walsh's  Trustee,  133  Ky.  103,  117 
S.  W.  398,  as  follows:  "Throughout  the  whole 
scheme  of  taxation  adopted  by  this  state 
there  is  an  evident  purpose  to  avoid  double, 
taxation,  not  alone  tn  not  taxing  the  same 
property  twice  in  the  same  year  for  the  same 
purpose,  but  as  well  In  not  taxing  the  same 
thing,  whatever  its  form,  twice  in  the  same 
year  for  the  same  purpose.  Doable  taxation 
is  *  *  *  oppressive,  and,  where  it  is  Im- 
posed upon  some  classes  of  property  and  not 
upon  others,  works  an  inequality  that  is 
fundamentally  vicious." 

The  question  here  involved  seems  to  have 
been  directly  settled  in  Owensboro  Water 
Co.  V.  City  of  Owensboro,  75  8.  W.  268,  25 
Ky.  Law  Rep.  434.  The  action  was  brought 
to  enjoin  the  dty  of  Owensboro  from  selling 
the  waterworks  plant  under  a  levy  for  fran- 
chise taxes  for  the  years  1893  and  1894.  The 
water  company  had  previously  brought  an- 
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other  action  against  the  dty  for  water  rents, 
which  it  asked  to  offset  against  the  latter's 
claim  for  taxes.  '  The  actions  were  consol- 
idated, the  claim  for  water  rents  allowed  and 
offset  against  the  taxes,  and  Judgment  ren- 
dered against  the  water  company  for  the 
taxes  credited  by  the  amount  of  the  water 
rents,  with  direction  to  sell  the  waterworks 
plant  for  the  amount  of  taxes  thus  left  due 
the  dty.  On  the  appeal,  among  other 
grounds  urged  for  a  reversal,  was  the  claim 
that  the  city  was  not  authorized  to  levy  a 
franchise  tax  for  1893;  that  the  water  com- 
pany was  illegally  charged  with  Interest  on 
the  taxes  due  the  city,  and  that  to  allow 
the  entire  tax  claim  of  the  latter  would  be 
doubly  taxing  the  water  company  because 
of  the  valuation  by  the  dty  of  its  tangible 
property  for  the  yeaf  1893  at  a  sum  greater 
than  that  at  which  it  was  fixed  by  the  state- 
board  in  valuing  Its  franchise,  upon  which 
overvaluation  the  water  company  had  paid 
the  tax.  With  respect  to  the  last  contention, 
which  presents  the  only  question  bearing  on 
the  instant  case,  we  in  the  opinion  said: 
"For  one  year*  the  dty  valued  the  tangible 
property  of  the  corporation  at  $16,000  more 
than  it  was  assessed  at  by  the  state  board. 
As  the  water  company  has  paid  taxes  on  this 
$15,000  in  its  tangible  property,  the  amount 
should  be  deducted  from  the  franchise  tax 
for  that  year,  as  otherwise  it  would  pay  to 
this  extent  twice  on  the  same  property." 

In  City,  of  Louisville  t.  Louisville  Bailway 
Co.,  118  Ky.  534,  81  S.  W.  701,  84  S.  W.  535, 
26  Ky.  Law  Rep.  378,  27  Ky.  Law  Rep.  141, 
the  same  principle,  in  effect^  was  recognized. 
In  that  case,  the  street  railway  company 
continued  to  pay  the  sum  of  $50  as  a  tax  or 
license  on  each  of  its  cars,  under  an  ordi- 
nance or  law  enacted  before  the  adoption  of 
the  present  Constitution  and  the  enactment 
of  the  statutes  thereunder,  but  no  such  tax 
was  required  by  any  law  or  ordinance  en- 
acted subsequent  to  the  adoption  of  the  new 
Constitution.  It  was,  however,  held  by  us 
that,  while  the  city  was  entitled  to  recover 
certain  taxes  imposed  under  the  new  law, 
the  railway  company  was  entitled  to  a  credit 
,for  such  payments  of  the  $50  tax  on  each  car 
as  were  made  by  it  after  the  new  law,  which 
repealed  the  former  law,  became  effective, 
and  although  the  opinion  In  thus  holding  does 
not  use  the  term  "double  taxation,"  it  is 
patent  that  a  contrary  ruling  would,  in  ef- 
fect, have  subjected  the  property  of  the  rail- 
way company  to  double  taxation. 

Appellant  relies  upon  Southern  Ry.  Co.  v. 
Coult«f,  Auditor,  113  Ky.  657,  68  S.  W.  873, 
24  Ky.  Law  Rep.  203,  as  sustaining  its  con- 
tention that  the  credit  allowed  appellee  by 
the  circuit  court  on  its  franchise  tax  was 
not  permissible.  It  does  not  appear  that  any 
such  question  was  raised  in  that  case.  One 
of  the  questions  dedded  therein  was  that 
sections  4077  to  4081,  Kentucky  Statutes, 
which  impose  a  tax  on  the  franchise  of  rail- 


road and  other  corporations  to  Qxe  state,  also 
a  local  tax  thereon  to  the  various  counties, 
cities,  towns,  and  taxing  districts  where  such 
franchise  Is  exerdsed,  and  provide  that  the 
State  Board  of  Valuation  and  Assessment 
shall  fix  the  value  of  the  franchise  for  that 
purpose,  were  not  unconstitutional.  Another 
question  dedded  was  that  the  valuation  of 
the  franchise  of  each  railroad  corporation 
must  be  made  by  the  State  Board  of  Valua- 
tion and  Assessment  and  not  by  the  Railroad 
Commission.  And  yet  another  question,  that 
though  section  4081,  Kentucky  Statutes,  pro- 
vides that  when  the  lines  of  a  railroad  cor- 
poration extend  beyond  the  limits  of  the 
state,  the  franchise  of  such  corx>oratlon  "shall 
be  liable  to  taxation  in  each  county,  incor- 
porated dty,  town  or'  district,  through  or 
into  which  said  lines  pass,  or  are  operated, 
in  the  same  proportion  that  the  length  of  the 
line  in  such  county,  city  or  district  bears 
to  the  whole  length  of  line  in  the  state,  less 
the  value  of  any  tangible  property  assessed 
or  liable  to  assessment.  In  any  such  county, 
dty,  town  or  taxing  district,"  the  value  of  the 
entire  tangible  property  having  been  deducted 
in  arriving  at  the  value  of  the  franchise  for 
the  entire  state,  the  value  of  the  tangible 
property  in  each  county  and  dty  Is  not  to  be 
again  deduded  in  arriving  at  the  local  taxa- 
tion. Other  questions  were  also  decided  in 
the  opinion,  but  the  one  last  mentioned  is 
the  only  question  passed  on  that  seems  to  be 
at  all '  germane  to  the  question  of  taxation 
involved  in  the  case  at  bar,  and  It,  as  will 
readily  be  seen,  does  not  sustain  the  proposi- 
tion urged  by  appellant;  for  here  there  was 
no  second  deduction  of  the  value  of  the  ap- 
pellee's tangible  property,  but  merely  a  rul- 
ing by  the  drcuit  court  that  appellee  could 
only  be  taxed  on  its  franctilse,  according  to 
its  value  as  fixed  by  the  State  Board  of  Valu- 
ation by  deducting  from  Its  entire  capitaliza- 
tion the  assessed  value  of  its  tangible  prop- 
erty, as  made  by  the  assessor  of  Campbell 
county,  credited  by  the  tax  It  had  previously 
paid  to  the  dty  upon  the  excess  of  Its  valu- 
ation of  such  tangible  property  over  that  ot 
the  county  assessor  adopted  by  the  state 
board. 

[3]  We  are  unable  to  agree  with  appel- 
lant's counsel  that  appellee  should  have  ap- 
plied to  the  State  Board  of  Valuation  and 
Assessment  for  a  correction  of  the  difference 
in  the  valuation  of  its  tangible  property,  as 
made  by  the  county  assessor,  and  that  made 
by  the  assessor  of  the  appellant  dty.  In  order 
to  obtain  a  rectification  thereof.  It  is  con- 
tended by  counsel  that  this  application  should 
have  been  made  within  the  30  days  after 
appellee  received  notice  of  the  tentative  valu- 
ation of  its  franchise  by  the  state  board. 
This  contention  disregards  the  fact  that  the 
tentative  valuation  is  not  the  valuation  of 
the  franchise  in  any  particular  dty,  town,  or 
taxing  district,  but  is  the  valuation  of  the 
entire  or  whole  franchise,  wherever  exercised 
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in  tills  state,  antved  at  by  dednctlng  frqin  tbe 
entlte  capitalisation  of  the  corporation  the 
Tslae  of  the  whole  of  its  tangible  property. 
It  was  only  in  90  days  after  the  final  de- 
termination of  the  value  of  the  franchise  is 
made,  as  provided  by  section  4083,  that  the 
State  Anditor  can  certify  to  the  respective 
county  clerks  the  amount  or  portion  of  the 
whole  franchise, 'for  which  the  corporation 
Is  liable  for  taxation  in  the  counties,  cities, 
towns,  and  taxing  districts,  respectively.  It 
Is  patent,  therefore,  that  there  is  no  statn- 
toiy  provision  for  the  state  board  to  consider 
anything  afTectlng  the  value  of  a  franchise 
In  any  particular  dty,  town,  or  taxing  dis- 
trict, apart  from  the  value  of  the  entire  or 
whole  franchise;  nor  any  provision  for  the 
certification  or  apportionment  provided,  until 
30  days  after  the  valuation  of  the  franchise 
becomes  flnaL  So,  it  is  apparent  that  appel- 
lee coold  not  complain  to  the  state  board  be- 
fore the  valuation  became  final,  as  it  had 
no  means  of  knowing  what  the  apportionment 
or  certification  would  be,  until  the  80  days 
after  the  valuation  became  final. 

We  are  likewise  nnable  to  see  that  the  case 
of  the  Commonweath  v.  C.  &  O.  Ry.  Co.,  122 
Ky.  283,  91  S.  W.  1137,  28  Ky.  Law  Rep.  1201, 
cited  by  appellant's  counsel,  has  any  applica- 
tion to  the  question  under  consideration. 
Tliat  was  a  case  in  which  the  state  board 
simply  omitted  to  apportion  and  certify  the 
valne  of  the  railroad  company's  franchise  in 
a  turnpike  taxing  district;  and  there  was 
an  attempt  on  the  part  of  the  sheriff  of  the 
coanty  to  have  the  omitted  franchise  listed 
for  taxation  by  proceedings  in  the  county 
coart,  as  in  the  case  of  other  omitted  prop- 
erty. But  we  held  that  the  proceeding  In- 
sUtnted  by  the  sheriff  was  unauthorized,  and 
that  the  state  board  should  have  been  man- 
damused  by  the  taxing  district  to  apportion 
and  certify  to  It  the  value  of  the  railroad 
company's  franchise  in  the  district,  and,  fur- 
thermore, that  this  remedy  was  exclusive. 

As,  in  onr  opinion,  the  judgment  appealed 
from  properly  determined  the  rights  of  the 
parties,  it  is  aflarmed.    Whole  court  sitting. 


BURKS  V.  DOUGLASS  et  aLt 

(Court  of  Appeals  of  Kentucky.    Dec  16, 1013.) 

L  TuAVDB,    Statute  of  (J  138*)— Contbact 

FOB  THE    Saix   or   Real   Pbopebtt— Orai. 

Contbact— Monet  Paio  —  Reco vebt  —  De- 

nsex. 

It  was  no  defense  to  an  action  to  recover 
money  paid  as  part  of  the  purchase  price,  un- 
der a  Mirol  contract  for  the  sale  of  land,  that 
plaintiff  bad  abandoned  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  U  327-^33;  Dec.  Dig.  | 
138.*]  *    "      . 

2.  LnoTATioN  OF  Actions  (|  28*)— Rent  of 
Real  Pbopebtt. 
A  claim  for  rent  of  real  property  for  a 
period  prior  to  Aagnst  28,  1006,  was  barred  by 


limitations,  and  was  not  recoverable  In  an  ac- 
tion instituted  March  27,  1911. 

[Ed.  Note.-~For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  Si  134,  135,  142;  Dec. 
Dig.  {  28.*] 

3.  Vendob   ano   Pubchasbb   (i  203*)— Inju- 
BiES  to  Real  Pbopebtt. 

Defendants,  after  purchasing  a  house  and 
lot  from  plaintiff,  the  honae  consisting  merely 
of  a  leaky  cabin,  moved  a  better  house  onto 
the  lot,  and  tore  down  the  old  one,  using  the 
lumber  that  was  of  any  value  In  building  an 
outhouse  and  repairing  fences.  Held,  that  de- 
fendants were  not  liable  for  tearing  down  the 
old  house,  though  the  new  one  was  later  re- 
moved from  the  lot,  but  without  defendants' 
permission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  .|{  398,  402,  420-422; 
Dec.  Dig.  I  203.*] 

4.  New  Tbial  (J  167*)— Action— Gbounos. 

An  action  lor  a  new  trial  was  properly 
dismissed  where  it  appeared  that  plaintiff  had 
no  defense  to  the  original  action. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i|  246-249;    Dec  Dig.'l  167.*] 

Appeal  from  Circuit  Court,  Hickman 
County. 

Petition  by  G.  H.  Burks  against  Mallssa 
Douglass  and  others  to  vacate  and  set  aside 
a  Judgment  in  favor  of  defendant  Douglass 
against  plaintiff  and  to  obtain  a  new  trial. 
From  an  order  denying  such  relief,  plaintiff 
appeals.    Affirmed. 

J.  Kelly  Smith,  of  Clinton,  for  appellant 
R.  B.  Flatt  and  Bennett,  Bobbins  A  Thomas, 
all  of  Clinton,  tor  appellees. 

HANNAH,  J.  On  December  2,  1000,  Malls- 
sa Douglass  filed  a  suit  in  equity  against  6. 
H.  Burks  in  the  Hickman  circuit  court,  al- 
leging that  on  August  28, 1005,  she  purchased 
from  the  said  Burks  by  verbal  contract  a  cer- 
tain house  and  lot  in  Columbus,  Hickman 
county,  Ky.,  for  the  agreed  price  of  |160; 
that  he  placed  her  in  possession  of  said 
premises;  that  she  had  paid  him  the  sum 
of  $70  on  said  purchase  price;  that  said 
Burks  had  made  a  pretended  sale  of  said 
property  to  one  Lindsey  Jackson,  who  was 
setting  up  claim  thereto.  She  prayed  for 
specific  performance  of  the  contract,  or,  in 
lieu  thereof,  for  judgment  against  said 
Burks  in  the  sum  of  $70,  and  that  same  be 
enforced  as  a  lien  upon  said  property.  On 
May  21,  1910,  defendant  Burks  filed  a  de- 
murrer to  the  petition,  and  on  October  19, 
1910,  a  Judgment  by  default  was  rendered 
against  defendant  Burks,  adjudging  plaintiff 
Mallssa  Douglass  a  lien  on  said  property  in 
the  sum  of  $70;  the  Judgment  containing  the 
necessary  order  for  the  enforcement  thereof 
by  sale  of  the  property.  When  said  prop- 
erty was  sold,  under  said  Judgment  and 
order  of  sale,  appellant,  Burks,  became  the 
purchaser,  and  executed  bond  for  the  pur- 
chase price  thereof  to  the  master  commis- 
sioner of  the  court.  Appellant  then  filed  ex- 
ceptions to  the  said  commissioner's  report  of 
sale,  upon  the  ground  that  he  had  employed 
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J.  W.  Bennett,  an  attorney,  at  Clinton,  Hick- 
man county,  to  represent  him  In  said  action, 
and  had  paid  him  a  fee  therefor;  that  he 
(appellant)  was  present  at  the  first  term  of 
said  court  after  the  service  of  the  summons 
in  said  action,  and  his  attorney  had  then 
filed  a  demurrer  to  the  petition,  no  further 
steps  being  taken  at  that  term;  that  during 
the  next  succeeding  term  of  said  court  he, 
said  Burks,  was  at  his  home  In  Paducah,  ill 
and  unable  to  attend  court;  that  the  attor- 
ney whom  he  had  employed  and  paid  negli- 
gently failed  to  make  defense  of  said  action 
In  his  behalf;  and  that  the  judgment  was 
rendered  against  him  by  default.  The  excep- 
tions to  the  report  of.  sale  were  overruled. 
On  March  27,  1911,  said  Burks  filed  In  tbe 
Hickman  circuit  court  a  petition  for  vaca- 
tion of  the  judgment  above  mentioned,  under 
section  518  of  the  Civil  Code,  and  for  a 
new  trial  of  said  action,  upon  the  grounds  of 
accident  and  unavoidable  casualty  as  the 
result  of  tbe  negligence  and  failure  of  his 
employed  and  paid  counsel.  He  further  al- 
leged that  be  has  a  good  defense  to  tbe  ac- 
tion. The  allegation  setting  out  his  defense 
is  as  follows:  "Now  plaintlS  says  that  he 
has  a  good  and  sufficient  defense  to  the  said 
action  of  Mallssa  Douglass,  plaintiff,  v.  G.  H. 
Burks  and  lUndsey  Jackson,  defendants,  to 
wit:  That  the  said  Mallssa  Douglass  Is  in- 
debted to  this  plaintier  in  the  sum  of  $270  as 
follows,  to  wit:  Seven  years  rent  at  $2.50  per 
month,  $210;  total  destruction  of  house,  $50; 
destruction  of  fruit  trees,  $10— making  a 
total,  as  stated,  of  $270,  all  of  which  sum  the 
said  Mallssa  Douglass  rightfully  and  justly 
owes  this  plaintiff.  Plalntlfr  further  denies 
that  he  owes  this  defendant  apythlng,  either 
In  the  sum  of  $70  or  any  other  sum,  and  al- 
leges that  she  is  largely  Indebted  to  him,  and 
that  she  came  to  him,  and  of  her  own  accord 
relinquished  the  property  on  which  the  said 
$70  had  been  paid,  stating  that  she  could 
make  no  further  payment  thereon,  and  there- 
after abandoned  and  left  said  property,  then 
In  debt  to  this  plaintiff  as  above  set  out." 
Issue  was  joined  on  this  petition,  and  proof 
taken.  Upon  submission,  the  chancellor  dis- 
missed the  petition;  the  judgment  dismiss- 
ing same  Is  by  this  appeal  sought  to  be  re- 
versed. 

To  vacate  a  judgment  and  obtain  a  new 
trial,  there  must  be  (1)  grounds  for  the  va- 
cating of  the  judgment,  and  (2)  the  defend- 
ant applying  for  such  relief  must  establish 
that  he  has  a  valid  defense  to  the  action. 
Appellant  alleges  that  he  employed  an  attor^ 
ney  to  represent  him  in  the  case,  and  that 
said  attorney  neglected  to  do  so ;  that  appel- 
lant was  absent  on  account  of  Illness;  and 
that  judgment  went  against  him  by  default. 
On  this  question,  the  evidence  is  conflicting. 
The  attorney  swears  that  he  was  not  em- 
ployed In  this  case,  but  that  the  employment 
was  to  defend  an  action  appellant  was  ex- 
pecting the  aforesaid  Llndsey  Jackson  to  en- 
ter against  him.    He  says  that  he  went  to 


the  clerk's  office  with  appellant,  and  asked 
the  clerk  whether  such  a  suit  had  been  flted, 
and  that  the  clerk  gave  them  the  papers  In 
this  case,  and  that  appellant  then  said  that 
this  was  not  the.  case  that  he  bad  employed 
him  In.  Appellant  contradicts  the  attorney 
in  this,  and  Introduced  a  witness  who  heard 
part  of  the  conversation,  and  who  corrobo- 
rates appellant  In  part.  The  record  shows 
that  a  demurrer  was  filed  to  the  petition; 
but  there  Is  no  evidence  showing  who  pre- 
sented said  demurrer  to  be  filed,  and  the 
evidence  shows  that  said  demurrer  has  been 
lost  out  of  the  record. 

[1]  The  petition  In  the  original  action  sets 
out  In  full  three  receipts  for  $70  paid  on  said 
bouse  and  lot,  each  signed  by  appellant,  and 
each  showing  that  same  was  a  payment  on 
a  house  and  lot  Appellant  does  not  deny 
the  contract  of  sale,  but  seeks  to  avoid  it 
by  alleging  that  appellee  "relinquished  the 
property  on  which  the  said  $70  had  been 
paid,  and  abandoned  and  left  the  property." 
This  allegation  Is  no  defense  to  an  action  to 
recover  back  the  money  paid  on  a  verbal 
contract  for  the  sale  of  land.  The  contract 
was  not  enforceable,  and  appellee  had  a 
right  to  elect  to  abandon  the  property  and 
sue  for  the  money  paid, 

[2]  It  will  be  seen  that  appellant,  In  l^s 
I)etltIon,  falls  to  show  when  any  of  the  Items 
set  out  In  his  account  against  appellee  be- 
came due.  Appellee,  in  an  amended  answer, 
pleads  and  relies  on  the  statute  of  limita- 
tions to  all  of  said  Items. 

The  Item  of  $210  was  for  rent  of  the  house 
and  lot  in  question  herein,  and  before  the 
sale  thereof  by  appellant  to  appellee.  Ap- 
pellee took  possession  under  said  sale  on  Au- 
gust 28,  1905,  and  appellant's  petition  was 
filed  March  27,  1911,  5  years  and  7  months 
thereafter,  so  It  will  be  seen  that  this  Item 
was  barred  by  limitation.  Appellee  swears 
that  she  did  not  owe  him  any  rent,  and  it  Is 
not  reasonable  that  appellant  would  sell  her 
on  credit  property  for  $150  on  which  she 
then  owed  him  $210  for  rent 

[S]  On  the  $50  item  "for  total  destruction 
of  a  house,"  the  evidence  shows  that  ap- 
pellee, while  she  lived  on  this  lot,  under  an 
arrangement  with  her  brother-in-law  Llndsey 
Jackson,  moved -a  better  bouse  on  this  lot 
than  the  one  she  bad  bought  from  appellant, 
and  that  she  tore  down  the  old  one  (a  leaky 
cabin),  and  used  the  lumber  that  was  of  any 
value  whatever  In  building  an  outhouse,  and 
In  repairing  the  fencing,  leaving  a  better 
house  on  the  lot  than  the  one  received.  It  Is 
true  the  evidence  shows  that  this  brother- 
in-law,  after  apiiellee  went  away,  moved  the 
house  off  of  this  lot;  but  under  the  contract 
with  her  he  had  no  right  to  do  so,  and  ap- 
pellee Is  not  chargeable  with  his  action  In 
that  respect 

The  $10  Item  Is  for  destruction  of  fruit 
trees,  and  there  Is  no  evidence  that  appellee 
destroyed  any  of  the  fruit  trees.    She  swears 
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that  a  storm  destroyed  them,  and  the  only 
eTidence  to  the  contrary  li^that  of  one  wit- 
ness who  BTrears  that  a  son-ln-Iaw  of  appel- 
lee split  some  limbs  from  a  peach  tree  while 
he  was  getting  some  peaches,  and  another 
witness  who  says  he  saw  some  of  the  family 
ratting  some  of  the  limbs  of  the  apple  tr^es 
for  wood,  and  that  all  the  trees  were  worth 
from  $5  to  $10,  and  all  of  this  was  done 
while  appellee  Mallssa  Douglass  owned  the 
lot 

[4]  So  from  the  evidence  in  the  case  It  is 
evident  that  the  lower  court  concluded  that 
appellant  had  no  defense  to  the  original  ac- 
tion, and,  for  that  reason,  dismissed  appel- 
lant's petition  for  a  new  trial.  We  find  no 
error  in  this  conclusion;  and  the  judgment 
is  affirmed. 


BASSETT  T.  LUSH. 
(Court  of  Appeals  of  Kentucky.    Dec.  16, 1918.) 

1.  PutADiwQ  (I  129*)— Admissions  bt  Faii.- 
UB«  TO  Dent. 

Where,  in  an  action  for  trespass,  defendant 
alleged  ownership  of  a  tract  of  land  and  that 
1  part  of  his  boundary  was  within  the  boundary 
alleged  to  be  owned  by  plaintifl,  which  alle- 
gations were  not  denied,  no  issue  was  raised  by 
the  pleading  as  to  whether  the  tract  claimed 
bj  both  parties  was  covered  by  defendant's  deed. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  270-275;    Dec.  Dig.  I  129.*] 

2.  Deeds  (S  41*)— Descbiftion  of  Fbofebtt 
— Refebencx  to  O&antob's  Deed. 

Where  a  deed,  though  containing  different 
calls  than  those  contained  in  the  deed  to  the 
grantor  and  earlier  deeds,  referred  to  the  land 
as  the  same  land  conveyed  to  the  grantor  by 
a  deed  dated  and  recorded  as  therein  recited, 
the  tract  conveyed  was  the  same  tract  con- 
veyed to  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  i  84;  Dec.  Dig.  |  41.*] 

3.  Advxbse  Possession  (|  103*)— Extent  ot 
Possession. 

Where  an  interference  between  a  grant  of 
land  and  an  earlier  patent  was  well  known,  no 
one  had  ever  lived  taereon  or  occupied  it  and 
for  many  years  it  had  been  a  disputed  ques- 
tion whether  it  was  a  part  of  such  patent  or 
embraced  in  an  exception  therein,  an  occupant 
of  the  earlier  grant  under  a  title  bond,  claim- 
ing under  a  deed  embracing  the  interference, 
who,  though  living  outside  of  the  interference, 
cleared,  land,  erected  fences  and  cultivated  land 
within  it,  had  possession  of  the  whole  inter- 
ference. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  690-694;  Dec.  Dig.  | 
103.*) 

Appeal    from    Otrcnlt    Court,    Orayson 
County. 

Action  by  B.  R.  Bassett  against  Leo  Lush. 
From  a  judgment  dismissing  the  petition, 
plaintiff  appeals.    Affirmed. 

G.  W.  Stone,  of  Leltchfield,  and  M.  M. 
Logan  and  Ora  E.  Hazelip,  both  of  Frank- 
fort, Ky.,  for  appelant  J.  M.  Campbell  and 
W.  O.  Jones,  both  of  Leitchfleld,  for  appel- 
lee. 


TURNEB,  J.  This  is  an  action  by  appel- 
lant against  appellee  wherein  he  alleges  he 
is  the  owner  and  in  possession  of  306  acres 
of  land  in  Grayson  county,  and  that  appel- 
lee had  wrongfully  entered  upon  It  and  cut 
timber.  Appellee  in  his  answer  denied  that 
appellant  was  either  the  owner  of  or  in  pos- 
session of  the  whole  tract  of  land  described 
in  the  petition,  and  set  up  in  himself  owner- 
ship of  127  acres,  more  or  less,  and  further 
alleges  that  a  part  of  his  .boundary  so  de- 
scribed was  also  within  the  boundary  al- 
leged to  be  owned  by  plaintiff,  to  wit,  a 
strip  74  poles  wide  on  the  southwest  end  of 
his  (appellee's)  above-described  tract;  and 
appellee  further  set  up  title  by  adverse  pos- 
session for  the  statutory  period. 

The  tract  of  land  In  question  embraces 
about  40  or  45  acres,  and  the  controversy 
seems  to  have  originally  arisen  out  of  wheth- 
er or  not  it  was  embraced  within  a  certain 
exception  in  what  is  known  as  the  old  May 
patent  and  is  the  small  tract  shown  by  the 
map  on  file  as  the  "Collard  Interference," 
and  was  so  designated  on  the  map  made  by 
appellant's  vendor  prior  to  his  purchase,  and 
to  which  map  he  had  access  before  his  pur- 
chase. The  case  was  transferred  to  equity 
and  tried  before  the  chancellor,  who  dis- 
missed the  plaintiff's  petition,  and  be  appeals. 

It  is  appellant's  contention  that  he  has 
shown  a  complete  chain  of  title  from  the 
commonwealth  to  himself ;  but  In  our  view  of 
the  case  this  is  immaterial.  Appellee  claims 
title  by  possession,  holding  under  color  of 
title  by  himself  and  his  vendors,  beginning 
with  a  deed  from  Jarboe  to  Sims  in  1879. 
It  is  earnestly  insisted  for  appellant  that  ap- 
pellee's deed  from  his  immediate  vendor  (Col- 
lard) does  not  embrace  the  land  in  contro- 
versy, although  this  question  seems  to  have 
been  made  in  this  court  for  the  first  time. 
It  is  conceded,  however,  by  appellant's  coun- 
sel that  the  land  was  embraced  in  the  deed 
frpm  Jarboe  to  Sims  and  from  Sims  on  down 
to  Collard,  appellee's  Immediate  vendor;  but 
It  is  claimed  that  in  CoUnrd's  deed  to  appel- 
lee the  calls  were  different  and  do  not  em- 
brace it. 

[1]  It  is  sufficient  to  say  In  answer  to  this 
contention  that  appellee's  answer  in  the 
second  paragraph  thereof  expressly  set  up 
the  fact  that  a  portion  of  the  boundary  which 
he  claims  was  within  the  boundary  claimed 
by  the  plaintiff,  and  in  a  general  way  refers 
to  the  Interference  as  a  strip  74  poles  wide 
on  the  southwest  end  of  his  (appellee's)  tract, 
evidently  referring  to  the  "Collard  Interfer- 
ence," and  this  allegation  remains  undented, 
so  that  there  is  In  the  pleadings  no  issue  as 
to  whether  this  Interference  Is  embraced 
within  appellee's  deed. 

[2]  Not  only  so,  but  in  Collard's  deed  to  ap- 
pellee Collard  expressly  refers  to  the  land  con- 
veyed as  the  same  land  conveyed  to  him  by 
Layman  by  deed  dated  the  13th  of  May,  1898, 
and  recorded  in  a  certain  deed  book  at  a  cer- 
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tain  page,  and  a  reference  to  tbe  deed  from 
Iiayman  to  Collard  shows  that  It  has  the  pre- 
cise description  contained  In  the  deed  from 
Jarboe  to  Sims.  From  this  there  would  appear 
to  be  no  doubt  that  the  tract  of  land  conveyed 
by  Collard  to  appellee  was  the  same  tract 
of  land  conveyed  by  Jarboe  to  Sims  and  by 
Layman  to  Collard,  although  the  calls  may 
'  not  be  the  same. 

This  action  was  Instituted  in  July,  1911. 
At  that  time  there  was  inclosed  by  fence, 
cleared,  and  in  cultivation  about  16  or  18 
acres  of  this  Collard  interference.  The  bal 
ance  of  it  was  outlying  woodland,  but  the 
boundary  was  marked  by  well-deflned  lines. 
Of  the  16  or  18  acres  of  cleared  land  Col- 
lard, who  had  owned  it  after  1898,  had  clear- 
ed and  cultivated  about  8  or  10  acres  on  the 
interference,  and  the  remaining  8  or  10  acres 
had  been  cleared  and  cultivated  for  a  num- 
ber of  years  prior  to  1898. 

[S]  After  the  date  of  the  deed  from  Jarboe 
to  Sims  in  1879,  and  about  1889,  Ben  Kenni- 
son,  claiming  under  a  title  bond  from  Lay- 
man, who  claimed  under  a  title  bond  from 
some  of  Sims'  vendees,  took  possession  of  the 
Collard  house  and,  as  previously  said,  ex- 
ercised acts  of  ownership  over  the  Collard 
interference.  He  not  only  cut  and  hauled 
timber  f romi  the  Collard  interference  but  he 
cleared  and  cultivated  8  or  10  acres  of  land 
on  it  and  actually  fenced  it.  So  that,  if 
Kennison's  possession  of  the  inclosed  part 
of  the  Collard  interference  was  sufScient  to 
give  him  possession  of  the  whole  of  the  in- 
terference, then  appellee's  claim  of  adverse 
possession  must  be  sustained. 

The  Collard  interference  was  well  known; 
no  one  had  ever  lived  upon  or  occupied  it; 
and  for  many  years  it  had  been  a  disputed 
question  whether  or  not  it  was  embraced-  in 
an  exception  out  of  the'  May  patent  or 
whether  It  was  a  part  of  the  May  patent 
Under  these  circumstances,  Eennlson  in  1889, 
although  living  in  a  house  outside  of  the 
interference,  cleared  land,  erected  fences,  and 
cultivated  land  within  the  interference.  Sucn 
acts  are  certainly  open  and  notorious  and 
could  have  had  no  other  effect  than  to  noti- 
fy the  whole  world  that  he  was  claiming  it 

It  has  been  consistently  held  by  this  court 
beginning  with  the  early  case  of  Fox  v.  Hin- 
ton,  4  Bibb,  559,  that,  where  there  is  an  in- 
terference or, lap,  the  possession  of  one  who 
enters,  even  under  a  Junior  patent,  upon  a 
part  of  the  lap  will  be  deemed  to  extend  to 
and  l>e  coextensive  with  the  whole  interfer- 
ence. Under  the  rule  laid  down  in  that  case 
there  can  be  no  doubt  that  Kenqison,  who 
^claimed  under  the  deed  from  Jarboe  to  Sims, 
which  embraced  the  whole  of  the  Collard 
interference,  when  he  cleared  and  fenced  a 
part  of  that  interference,  from  that  time 
had  possession  of  it  all.  Overton  v.  Perry, 
129  Ky.  415,  lU  S.  W.  369,  33  Ky.  Law  Rep. 
931 ;  Continental  Realty  Company  v.  Harvey, 
161  Ky.  705,  152  S.  W.  755. 


There  is  some  evidence  in  the  record  that 
Kennison,  durlng>hls  occupancy  of  the  Col- 
lard house,  did  not  claim  to  own  the  inter- 
ference; but  it  is  very  unsatisfactory  and 
cannot  be  given  much  weight  in  the  face  of 
the  fact  that  he  actually  cleared  8  or  10  acres 
within  the  interference  and  fenced  and  cul- 
tivated it 

We  have  concluded  that  from  the  time 
Kennison  made  this  entry  on  the  interfer- 
ence and  actually  cleared  and  fenced  this 
land  he  had  possession  of  the  whole  of  the 
interference,  and  that  appellee  and  his  ven- 
dors have  been  in  actual  adverse  possession 
of  it  since,  and  that  he  therefore  has  a  good 
possessory  title. 

Judgment  affirmed. 


LEXINGTON  A  E.  RY.  CO.  v.  BAKER. 
(Court  of  Appeals  of  Kentucky.    Dec  16, 1913.) 

1.  Damages  ({  111*)  — Injubies  to  Reai. 
Pbofebtt— Restobahon. 

Where  plaintiff's  house  and  bam  were  in- 
jured as  the  result  of  defendant's  blasting  op- 
erations, the  measure  of  damages  was  such  a 
sum  as  was  sufficient  to  restore  the  property 
to  its  condition  prior  to  the  Injury,  and  such 
further  sum  as  would  compensate  plaintiff  for 
the  diminution  in  value  of  the  use  of  the  prop- 
erty and  not  the  difference  in  value  of  the  bouse 
and  bam  before  and  after  the  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  K  274-278;   Dec.  Dig.  |  111.*] 

2.  Adjoining  LANDOwiTEBa  (|  8*)— Blasting 
Opebations— lN.njBT  TO  Adjoining  Pbop- 
KBTT— Negligence. 

Where  blasting  operations  are  conducted 
on  a  railroad's  right  of  way  and  result  in  a  di- 
rect trespass  on  the  premises  of  an  adjoining 
owner  by  casting  .soil  and  rock  thereon,  the 
railroad  company's  liability  is  absolute,  irre- 
spective of  the  question  of  negligence  or  want 
of  skill 

[Ed.  Note.— For  otlier  cases,  see  Adjoining 
Landowners,  Cent  Dig.  U  60-66;    Dec.  Dig. 

3.  Masteb  and  Sebvant  (S  319*)— Blabtinq 
Opebations— Injubt  to  Adjoining  Pbop- 
XBTT— Independent  Contbaotob. 

Where  blasting  operations  on  a  railroad 
right  of  way  resulting  in  injuries  to  adjoin- 
ing property  by  casting  rock  and  soil  thereon 
are  necessary  in  the  execution  of  a  contract 
for  the  improvement  and  progress  and  such  aa 
would  naturally  and  probably  result  in  injury 
to  plaintiff's  property,  if  done  witli  ordinary 
care,  the  railroad  company  cannot  escape  lia- 
bility on  the  ground  that  it  employed  independ- 
ent contractors  to  do  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  1259,  1260 ;   Dec.  Dig.  I 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  R.  C.  Baker  against  the  Lexing- 
ton &  Eastern  Railway  Company  and  others. 
Judgment  for  plaintiff,  and  defendant  named 
appeals.    Reversed.  ^ 

Wootton  &  Morgan,  of  Hazard,  and  S.  M. 
Wilson,  of  Lexington,  for  appellant  Miller 
&  Wheeler,  of  Hazard,  and  H.  a  Faulkner, 
of  Barbourville,  for  appellee. 
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CLAY,  0.  On  the  east  bank  of  the  North 
fork  of  the  Kentucky  river  In  the  town  of 
Hazard,  Ky.,  R.  C.  Baker  owned  a  lot  upon 
which  were  located  a  hoase  and  bam.  Dur^ 
ing  the  years  1910  and  1911  the  Lexington  & 
Eastern  Railway  Company  was  engaged  In 
constructing  its  road  along  the  west  bank  of 
the  river.  At  a  point  only  a  little  over  200 
feet  from  Baker's  residence  there  was  a  cliff 
of  solid  rock.  In  reducing  the  grade  and 
constmctlng  the  roadbed,  they  used  dynamite 
and  other  explosives  and  threw  large  quanti- 
ties of  rock  on  Baker's  residence  and  bam. 
Baker  brought  this  action  against  the  rail- 
road company,  Jones,  Davis  &  Co.,  R.  E. 
Mason,  and  John  Hurst,  contractors,  to  re- 
cover damages  in  the  sum  of  $650.  The  Jury 
found  for  Mason  and  Hurst  and  returned  a 
verdict  against  the  railroad  company  and 
Jones,  Davis  &  Co.,  for  the  sum  of  $300. 
From  that  judgment  the  railroad  company 
apptels. 

Appellant  first  Insists  that  the  trial  court 
should  have  awarded  it  a  peremptory  in- 
struction because  there  was  no  competent 
proof  of  plaintiff's  ownership  of  the  property 
Injured.  The  record,  however,  discloses  the 
fact  that  plaintiff  testified  without  objection 
that  he  was  the  owner  of  and  in  possession 
of  the  premises  at  the  time  of  the  blasting, 
and  this  was  sufficient  evidence  of  ownership 
to  support  an  action  for  damages  such  as 
this.  Plaintiff  and  bis  witnesses  testified 
that  on  frequent  occasions  during  the  blast- 
ing large  rocks  were  thrown  on  his  house 
and  barn,  and  set  out  in  detail  tiie  injuries 
resolUug  therefrom.  Frequently  when  the 
blasting  was  going  on  he  and  his  family 
would  have  to  leave  the  premises.  He  testi- 
fied that  he  thought  it  damaged  his  barn 
about  $100  and  his  house  and  household 
goods  about  $400  or  $500.  He  had  the  prem- 
ises r^Mlred  in  some  respects,  but  was  un- 
able to  state  definitely  what  these  repairs 
cost  The  repairs  which  he  actnaUy  made 
on  the  property  did  not  aggregate  the  amount 
of  damages  recovered.  The  testimony  of  his 
other  witnesses  in  regard  to  the  damage  was 
of  a  diaracter  similar  to  his.  Their  esti- 
mates of  the  damage  done,  without  giving 
any  facts  on  which  to  base  them,  were  ob- 
jected to.  The  court  should  have  permitted 
the  witnesses  to  set  out  in  detail  the  injuries 
resulting  from  the  blasting,  and  should  have 
required  them  to  state  what  sum  was  reason- 
ably necessary  to  restore  the  buildings  to  the 
condition  they  were  In  prior  to  the  injury. 

[1]  The  court  in  its  instructions  told  the 
Jury  that  the  measure  of  damage  was  the 
difference  between  the  value  of  the  house 
and  bam  before  they  were  injured  and  their 
value  to  plaintiff  after  the  injury,  and  such 
farther  sums  as'  would  compensate  plaintiff 
for  his  loss  of  time  and  loss  of  the  reasona- 
ble use  and  enjoyment  of  his  house  and 
home.  This  is  not  the  correct  measure  of 
damages  in  a  case  Ilkf  this.    The  injury  was 


not  permanent,  but  one  that  could  be  easily 
repaired.  In  such  a  case  the  measure  of 
damages  Is  a  sum  sufildent  to  restore  the 
property  to  the  condition  it  was  In  prior  to 
the  injury,  and  such  further  sum  as  will 
compensate  the  plaintiff  for  the  diminution 
in  the  value  of  the  use  of  the  property  during 
the  continuance  of  the  injury.  Southern  Ry. 
Co.  V.  A.  M.  B.  Church's  Trostees  of  Harrods- 
burg,  121  S.  W.  972;  PiekerlU  v.  City  of 
LoulsvUle,  125  Ky.  229,  100  S.  W.  873;  Wal- 
llngford  V.  Maysville  &  Big  Sandy  Ry.  Co., 
107  s:  W.  781,  32  Ky.  Law  Rep.  1049. 

[2]  It  Is  further  insisted  that  the  court 
erred  in  telling  the  Jury  to  find  against  the 
railroad  company  if  the  blasting  was  reason- 
ably necessary,  thus  making  it  liable  even 
though  the  injury  to  plaintiff's  property  was 
caused  solely  by  the  negligence  of  Independ- 
ent contractors.  In  answer  to  this  conten- 
tion, it  is  sufildent  to  say  that  the  allegation 
of  the  company's  answer  that  the  work  was 
done  by  independent  contractors  was  denied 
by  reply,  and  there  was  no  proof  showing 
that  they  were  Independent  contractors. 
That  being  true,  the  contractors  were  mere 
agents  or  servants  of  the  railroad,  and  it  Is 
well  settled  in  this  state  that,  where  blasting 
operations  result  In  a  direct  trespass  upon 
the  premises  injured  by  casting  soil  or  rock 
thereon,  the  liability  of  the  railroad  company 
causing  the  injury  Is  absolute,  and  it  must 
respond  in  damages  irrespective  of  the  ques- 
tion of  negligence  or  want  of  skill.  Lang- 
home  v.  Tnrman,  141  Ky.  809,  133  S.  W. 
1008,  34  L.  R.  A.  (N.  S.)  211. 

[3]  However,  in  view  of  the  fact  that 
on  another  trial  there  may  be  evidence 
tending  to  show  that  those  engaged  in 
doing  the  blasting  were  independent  con- 
tractors, we  deem  It  proper  to  say  that, 
if  the  work  of  blasting  was  necessary  in 
the  execution  of  the  contract  and  such  as 
would  naturally  and  probably  result  in  In- 
Jury  to  plaintiff's  property,  If  done  with  ordi- 
nary care,  the  company  cannot  escape  liabil- 
ity on  the  ground  that  it  employed  inde- 
pendent contractors  to  do  the  work.  Probst 
V.  Hinesley,  133  Ky.  64,  117  S.  W.  389; 
Langhome  v.  Tnrman,  supra. 

Judgment  reversed,  and  cause  remand^ 
for  new  trial  consistent  with  this  opinion. 


MASON  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 1913.) 

foboert   (s   29*)— indiotiucnt— foeqiwg   ob 
Uttebing  Bank  Check. 

Under  Ky.  St.  {  1189,  providing  that  any 
perisoa  forging  a  note,  check,  or  draft  upon  a 
bank,  or  certificate  of  deposit  of  money  therein 
of  any  bank  or  company  authorized  by  law  of 
the  United  States,  or  any  state  thereof,  or  any 
foreign  government,  and  who  shall  utter  such 
forg^  instrument  knowing  it  to  be  forged,  shall 
be  punished  as  therein  provided,  an  indictment 
for  forging  or  uttering  a  forged  bank  check  must 
be  drawn  under  that  section,  and  must  charge 
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that  the  bank  upon  which  the  check  was  drawn 
was  aathorized  oj  the  laws  of  the  United  States, 
a  state,  or  a  foreign  government ;  and,  unless  it 
BO  charges,  it  is  inauflScient  to  support  a  con- 
Tiction. 

[Eld.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig,  U  T7-81 ;   Dec.  Dig.  |  29.*] 

Appeal  from  Circuit  Court,  Scott  County. 

Maggie  Mason,  alias  Maggie  Scott,  was 
convicted  of  uttering  a  forged  instrument, 
and  she  appeals.     Reversed. 

Llewellyn  F.  Sinclair,  of  Georgetown,  for 
appellant  James  Garnett,  Atty.  Gen.,  and 
Overton  S.  Hogan,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

HANNAH,  J.  The  appellant  was  convict- 
ed in  the  Scott  circuit  court,  under  an  in- 
dictment wUch  reads  as  follows:  "The 
grand  Jury  of  the  county  of  Scott,  in  the 
name  and  by  the  authority  of  the  common- 
wealth of  Kentucky,  accuse  Maggie  Mason, 
alias  Maggie  Scott,  of  the  crime  of  uttering 
a  forged  writing,  committed  as  follows:  The 
said  Maggie  Mason,  alias  Maggie  Scott,  in 
the  said  county  of  Scott,  on  the  8th  day  of 
May,  A.  D.  1913,  and  within  12  months  be- 
fore the  filing  of  the  Indictment,  did  unlaw- 
fully and  feloniously  deliver  to  one  W.  F. 
Baumstark,  a  writing  in  words  and  figures,  as 
follows,  to  wit:  'Georgetown,  Ky.  April  Ist, 
1913.  No.  92S0.  Farmers  Bank  &  Trust 
Company — Pay  to  Mollle  Cason  or  t>earer 
$7.00  seven  dollars  for  work  Mrs.  Jane  E. 
Sntton.'  On  reverse  side:  'Mollle  Cason' — 
which  writing  purported  to  have  been  signed 
by  Mrs.  Jane  E.  Sutton  and  said  Maggie 
Mason,  alias  Maggie  Scott,  represented  to 
the  said  Baumstark,  when  she  delivered  to 
him  the  said  writing,  that  said  Sutton  had 
signed  her  name  thereto,  and  on  the  faith 
of  said  statement,  said  Maggie  Mason,  alias 
Maggie  Scott,  obtained  from  said  Baum- 
stark goods  of  the  value  of  $2.25,  and  casb 
in  lawful  money  of  the  value  of  $4.75,  when 
at  the  time  said  Mason,  alias  Scott,  deliver- 
ed said  writing  and  made  said  representa- 
tion she  knew  it  was  false,  and  knew  that 
said  Sutton  had  not  signed  her  name  to  said 
writing,  and  that  her  name  had  been  forged 
and  said  paper  was  delivered  and  said  rep- 
resentation made  with  the  Intent  to  defraud 
said  Baumstark,  against  the  peace  and  dig- 
nity of  the  commonwealth  of  Kentucky." 
From  a  Judgment  sentencing  her  to  the  pen- 
itentiary under  said  conviction,  she  appeals. 

It  will  be  noticed  that  the  writing  alleged 
to  have  been  forged  is  a  check  upon  a  bank, 
and  the  indictment  fails  to  aver  that  the 
bank  upon  which  the  check  was  drawn  was 
authorized  by  tlie  law  of  the  United  States 
or  a  state  of  the  United  States  or  foreign 
government  It  has  been  repeatedly  held 
by  this  court  that  an  indictment  for  forging 
or  uttering  a  forged  bank  check  must  be 
drawn  under  section  1189,  Kentucky  Stat- 
utes, and  must  charge  that  the  bank  upon 


which  the  said  check  was  drawn  was  au- 
thorized by  the  laws  of  the  United  States  or 
a  state  of  the  United  States  or  a  foreign 
government,  and  that  unless  the  indict- 
ment so  charges,  It  does  not  state  a  public 
offense.  See  Kennedy  v.  Com.,  69  Ky.  (2 
Mete.)  36;  Com.  v.  Lee,  37  S.  W.  72,  18  Ky. 
Law  Rep.  484;  Rawlins  v.  Com.,  7  Ky.  Law 
Rep.  595;  Com.  v.  MUler,  115  S.  W.  234. 
Under  these  decisions,  the  indictment  under 
which  appellant  was  convicted  failed  to  state 
a  public  offense ;  and  her  motion  to  set  aside 
the  verdict  of  conviction  should  have  been 
sustained,  and  a  new  trial  granted. 

The  Judgment  is  reversed  for  proceedings 
consistent  herewith. 


ORONINGBB  ▼.  BETHEL  GROVE  OAJiIP 
GROUND  ASS'N. 

(Conrt  of  Appeals  of  Kentucky.    Dee.  10, 1913.) 

1.  COBPOBATIONS  (|  18*)— AbTICLBS  OF  INOOB- 
POBATION— KnOWLEDOB  OF  STOCKnOLDBBS. 

Both  stockholders  and  officers  of  a  corpora- 
tion are  chargeable  with  knowledge  of  the  provi- 
sions of  the  articles  of  incorporation,  which 
are  a  contract  between  the  stockholders  and  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  ||  20,  21 ;  Dec  Dig.  {  18.*!l 

2.  CoBPOBATioits  (I  309*)— Ultba  Yibks  Con- 
tracts WITH  DiBECTOBS. 

A  contract,  made  by  a  corporation  of  wliich 
plaintiS  was  director  when  it  had  reached  the 
limit  of  indebtedness  prescribed  by  its  articles, 
which  recited  that  plaintiff  knew  that  the  as- 
sociation could  not  then  contract  any  further 
debt  and  that  the  debt  to  him  contemplated  by 
the  contract  was  not  authorized  by  tlie  artidea, 
and  provided  that  plaintiff  agreed  to  pay  for 
certam  necessary  repairs  with  the  understanding 
that  the  money  advanced  would  l>e  returned  with 
interest  from  the  first  surplus  from  the  earnings, 
was  Ultra  vires  and  unenforceable. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §i  136&-1373;   Dec.  Dig.  |  §09.*] 

3.  COBPOKAnONS    ({  482*)— COBPOBATE   Dkbts 

—Individual  Liabilitt  of  Stockboldebs. 
It  would  violate  the  articles  of  incorpora- 
tion, provided  that  the  private  property  of  stock- 
holders should  not  be  subject  to  payment  of  con- 
porate  debts,  to  apply  a  surplus  in  the  hands  of 
the  commissioners  after  the  sale  of  corporate 
property  under  a  mortgage,  which  surplus  con- 
sisted of  what  was  left  of  the  capital  stock  after 
payment  of  the  l>onded  indebtedness  and  did  not 
include  any  earnings,  to  the  payment  of  a  gen- 
eral claim  for  money  advanced  to  the  corpora- 
tion, beyond  the  limit  of  debt  permitted  by  the 
articles  of  incorporation,  as  the  creditor  knew. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  li  1870,  1877-1888;  Dec.  Dig.  | 
482.*] 

4.  Cobpobationb  (i  413*)  —  Pathbht  >sox 
Pabticulab  Fund. 

Where  a  contract  with  a  corporation  pro- 
vided that  one  advancing  money  to  it  should  be 
repaid  "out  of  the  first  surplus  remaining  from 
the  earnings,  after  provisions  for  current  expens- 
es and  interest  on  bonded  debt"  such  creditor 
was  only  entitled  to  repayment  from  any  sur- 
plus from  the  earnings,  whicli  could  only  exist 
when  its  debts  were  paid  and  the  value  of  the 
capital  stock  returned  to  its  stockholders,  and 
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conld  not  enfoiee  his  daim  against  any  other 
fund. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SI  1647-1649;  Dec.  Dig.  i  413. •] 

5.  CoEPOKATioNS  (|  30fl*)— Ultba  Vibes  Con- 
tracts— EsTOPPi:!.. 

A  corporation  cannot  retain  the  benefits  of 
an  ultra  vires  contract  and  also  refuse  to  per- 
form ;  but  the  rule  is  not  applicable  to  the  case 
of  a  director,  who,  knowing  that  the  company 
is  indebted  np  to  the  legal  limit,  advances  mon- 
ey to  it,  agreeing  to  repayment  only  oat  of  snr- 
plos  earnings. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  U  1366-1373;   Dec  Dig.  i  309.*] 

6.  CORPOBATIONS    (|    310*)— DlBECTOBB— FlDTJ- 

ciABT  Relation. 

A  corporate  director  is  a  trustee  for  the 
stockholders  and  is  responsible  for  failure  to 
condnct  the  corporate  business  according  to  the 
rales  relating  to  such  trust  and  is  liable  to  the 
stockholders  for  loss  resulting  from  failure  to 
perform  his  duties. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1352-1382;   Dec  Dig.  {  3l0.»] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law,  and  Equity  Divi- 
sion. 

Action  by  Ed.  H.  Croninger  against  the 
Bethel  Grove  Camp  Ground  Association. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

John  E.  Shepard,  of  Covington,  for  appel- 
lant Schmidt  &  Holmes,  of  Covington,  for 
appellee. 

SETTLE,  J.  The  appellee.  Bethel  Grove 
Camp  Ground  Association,  was  incorporated 
July  12,  1901,  to  provide  a  place  for  holding 
religious  services,  on  grounds  secured  by  it, 
for  all  classes  of  people,  and  especially  to 
bold  camp  meetings  and  cultivate  a  better 
fraternal  feeling  between  the  different  de- 
nominations. Its  grounds  are  situated  on 
the  Licking  river,  near  Vlsalia  in  Kenton 
connty.  They  contain  an  auditorium,  dining 
ball,  and  a  number  of  cottages.  In  use  for 
the  meetings  held  by  the  association.  As 
originally  adopted,  the  articles  of  incorpora- 
tion fixed  the  capital  stock  of  the  associa- 
tion at  114,000,  divided  Into  400  shares  of  $10 
each.  The  business  of  the  corporation  was 
noder  the  control  of  a  board  comitosed  of 
seven  directors,  who  were  empowered  to 
elect  from  their  ovra  number  a  president, 
vice  president,  secretary,  and  treasurer.  To 
prevent  loss  to  the  stockholders,  the  articles 
of  Incorporation  expressly  provided  that  the 
highest  amount  of  indebtedness  which  the 
corporation  could  incur  should  not  exceed 
one-half  of  the  amount  of  its  paid-up  capital 
stock,  and  that  the  individual,  or  private, 
property  of  the  stockholders  should  be  ex- 
empt from  liability  for  the  debts  of  the  cor- 
poration. There  were  originally  220  shares 
subscribed  aggregating  $2,200;  therefore  the 
limit  of  indebtedness  which  could  be  in- 
cnned  was  $1,100.  By  amended  articles  of 
hicorporatlon,    duly    adopted    and    recorded 


February  IS,  1904,  the  amount  of  the  capital 
stock  was  reduced  to  $3,000,  divided  Into 
300  shares  of  $10  each,  and  the  highest 
amount  of  Indebtedness  which  the  corpora- 
tion could,  at  any  time,  incur  was  limited 
to  $2,500.  As  appellee,  at  the  time  of  mak- 
ing this  change  in  Its  articles  of  incorpora- 
tion, was  owing  a  part  of  the  purchase  price 
for  its  grounds,  and  for  necessary  improve- 
ments wl^ch  had  been  erected  thereon,  its 
board  of  directors  were,  by  resolution,  au- 
thorized to  issue  bonds  to  the  amount  of 
$2,500,  bearing  6  per  cent  Interest  per  an- 
num, payable  semiannually,  to  be  secured  by 
a  mortgage  on  its  property,  which  bonds  the 
board  of  directors  was  authorized  to  sell 
that  their  proce^  might  be  applied  to  the 
payment  of  the  Indebtedness  referred  to.  On 
May  16,  1904,  the  mortgage  and  bonds  in 
question  were  duly  made  and  issued,  the  lat- 
ter to  mature  September  1, 1915,  and  be  paid 
at  the  Citizens'  National  Bank  of  Covington, 
Ky.  The  mortgage  was  executed  to  one 
Henry  Feltman  as  trustee,  and  provided  that, 
if  any  of  the  interest  coupons  should  not  be 
paid  at  maturity  and  such  default  should 
continue  for  a  period  of  60  days  thereafter, 
the  entire  debt  secured  thereby  should  im- 
mediately become  due  and  payable,  and  the 
trustee  authorized  to  enforce,  by  suit,  the 
mortgage  lien  and  subject  the  mortgaged 
property  to  the  iiayment  of  the  bonds,  prin- 
cipal and  Interest,  according  to  law.  The 
bonds.  Issued  by  appellee  as  above  stated, 
were  at  once  sold  and  their  proceeds  applied 
to  paying  the  debts  of  appellee  and  improv- 
ing its  property. 

It  appears  from  the  record  that.  Instead  of 
being  relieved  of  Its  financial  embarrass- 
ments by  the  sale  of  the  bonds,  appellee's  In- 
debtedness was  further  increased  until  Its 
affairs  became  so  Involved  that  It  failed  to 
pay  the  semiannual  interest,  which  became 
due  on  Its  bonds  April  1,  1908,  and,  not  hav- 
ing paid  same  within  60  days  after  maturity, 
Feltman,  the  trustee  named  In  the  mortgage, 
brought  suit  in  the  Kenton  circuit  court  to 
recover  the  amount  thereof  and  enforce  the 
mortgage  lien  for  the  benefit  of  the  bondhold- 
ers. At  the  succeeding  term  of  the  court,  he 
obtained  judgment  as  prayed,  and  thereaft- 
er the  mortgaged  property  was  sold  by  the 
master  commissioner  and  purchased  by  the 
appellant,  Ed.  H.  Croninger,  at  a  price  suf- 
ficient to  pay  the  aggregate  amount  of  the 
bonds,  principal  and  interest,  and  leave  a 
surplus  of  $1,191  in  the  hands  of  the  master 
commissioner.  Following  this  sale  and  the 
confirmation  thereof,  appellant  brought  this 
action  in  the  Kenton  circuit  court,  seeking 
to  recover  of  appellee  an  indebtedness  of 
$509.70,  alleged  to  be  due  liim  for  money 
expended,  as  alleged,  at  its  request,  and  upon 
Its  promise  to  repay  same,  In  making  certain 
necessary  repairs  upon  the  property  covered 
by  the  mortgage  executed  to  Feltman,  trus-  ' 
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tee^  tor  the  benefit  of  the  holders  of  Its 
bonds.  The  several  items  going  to  make  ap 
the  aggregate  amount  sned  for  are  explicitly 
set  forth  In  the  petition.  It  was  also  alleg- 
ed In  the  petition  that  appellee  was  insol- 
rent,  but  that  It  had  in  the  hands  of  the 
master  commissioner  the  surplus  arising 
from  the  sale  of  the  mortga^  property, 
which  It  was  seeking  to  have  distributed  to 
its  stockholders,  and  that  same  should  be 
appUed  to  the  payment  of  appellant's  claims 
sued  on,  and  to  this  end  the  surplus  in  ques- 
tion was  attached  in  the  hands  of  the  master 
commissioner. 

It  appears  from  the  record  that,  shortly 
after  the  Issuance  of  the  bonds  and  execution 
of  the  mortgage  by  appellee,  the  appellant 
became  one  of  its  board  of  directors  and  also 
Its  treasurer,  and  it  is  alleged  in  the  answer 
and  counterclalnv  of  appellee  that,  as  such 
treasurer,  appellant  received  |226.23  belong- 
ing to  appellee,  for  which  be  failed  to  ac- 
count Appellant,  by  reply,  denied  that  he 
had  received  as  treasurer  for  appellee 
$226.23,  but  admitted  in  an  amended  reply 
that  be  had  received  |200  for  which  he  had 
not  accounted.  The  answer  denied  appel- 
lant's right  to  subject  the  surplus  In  the 
hands  of  the  master  commissioner  to  the 
payment  of  his  demands,  or  any  of  them,  and 
alleged  that  same  should  be  distributed  pro 
rata  among  its  stockholders.  It  was  further 
alleged  in  the  answer  that  the  Items  of  ex- 
penditure, 'sought  to  be  recovered  by  appel- 
lant, created  no  legal  indebtedness  on  the  part 
of  appellee  or  its  stockholders;  and  that  the 
contract  authorizing  such  expenditures  was 
ultra  vires,  as  it  was  intenaed  to,  and  did, 
burden  appellee  with  a  liability  in  excess  of 
the  limit  of  indebtedness  allowed  by  its  arti- 
cles of  incorporation.  The  contract  in  ques- 
tion was  made  November  23,  1904,  and  is  con- 
tained in  the  following  writing:  "The  Bethel 
Grove  Camp  Ground  Association,  Ina,  of  Vi- 
salia,  desires  to  make  certain  repairs  and 
improvements,  viz.,  to  roof  the  auditorium, 
to  make  a  new  cistern,  to  repair  an  old  one 
at  the  auditorium,  and  to  put  In  gutters  and 
pipes  connoting  same  in  order  to  have  a 
good  water  supply.  Mr.  E.  H.  Croninger  of 
Covington,  Ky.,  being  desirous  of  the  pros- 
perity of  said  association  agrees  to  pay  for 
these  repairs  and  improvements  as  stated, 
with  the  understanding  that  the  money  so 
advanced  will  be  returned  to  him  with  in- 
terest out  of  the  first  surplus  remaining  from 
the  earnings  after  provision  for  current  ex- 
penses and  interest  on  bonded  debt.  He  de- 
clares himself  cognizant  of  the  fact  that  the 
association  cannot  legally  contract  any  lar- 
ger debt  than  it  has  at  the  present  time; 
that  the  above  prospective  debt  to  him  is  not 
authorized  by  the  articles  of  incorporation 
and  that  the  directors  will  not  be  held  per- 
sonally liable  in  any  event  for  the  indebted- 
ness to  him  as  stated  herein,  but  relies  en- 
tirely on  the  earning  power  of  the  associa- 


tion to  discharge  the  debt"  On  the  hearing, 
the  circuit  court  dismissed  the  appellant's 
petition  and  gave  appellee  Judgment  against 
him  on  its  counterclaim  for  the  |200,  which 
he  admitted  he  had  received  and  had  not  ac- 
counted for.  From  the  Judgment  entered  in 
accordance  with  these  conclusions,  thin  ap- 
peal Is  prosecuted. 

The  Judgment  of  the  drcnit  ooort  rests  up- 
on the  theory  that  the  contract  under  which 
appellant  made  the  expenditures  in  question 
was  ultra  vires,  as  it  contemplated  a  liability 
in  excess  of  the  Umlt  of  Indebtedness  permit- 
ted by  appellee's  articles  of  incorporation, 
and  that  this  was,  at  the  time,  known  to  ap- 
pellant, as  a  director  and  officer  of  the  cor-' 
poratlon,  because  in  the  writing  evidencing 
the  contract  he  expressly  declared  himself 
cognizant  of  the  fact  that  appellee  could  not 
legally  make  such  a  contract  and  his  will- 
ingness to  look  alone  to  the  earning  power 
of  the  association  to  discharge  the  debt 

Section  538,  subsec.-  8,  Kentucky  Statutes, 
requires  corporations  of  this  state  to  specif 
in  their  articles  of  incorporation  "the  high- 
est amount  of  indebtedness  or  liability  which 
the  corporation  may  at  any  time  incur"  ;  and 
subsection  9,  "whether  the  private  property 
of  the  stockholders,  not  subject  by  the  provi- 
sions of  the  law  under  whlidi  It  is  organized, 
shall  be  subject  to  the  payment  of  corporate 
debts,  and  if  so,  to  what  extent" 

[1  ]  As  a  matter  of  law,  the  articles  of  in- 
corporation constitute  the  contract  between 
the  stockholders  of  the  corporation  and  is 
binding  alike  upon  the  stockholders  and  of- 
ficers of  the  corporation;  therefore  both  the 
stockholders  and  ofllcers  are  chargeable  with 
knowledge  of  all  the  provisions  of  the  arti- 
cles of  incorporation.  This  is  not  a  case  In 
which  a  creditor,  not  a  stockholder  of  the 
corporation,  is  attempting  to  enforce  a  con- 
tract which,  by  its  terms,  is  ultra  vires;  but 
a  case  in  which  a  derelict  director  and  offi- 
cer is  trying  to  enforce  a  contract  admitted- 
ly ultra  vires,  made  with  the  board  of  di- 
rectors of  the  corporation. 

[2]  As  its  amended  articles  of  incorpora- 
tion  provided  that  appellee  should  not  incur 
an  indebtedness  exceeding  |2,500,  and  this 
limit  had  been  reached  by  the  issuance  and 
sale  of  the  bonds  aggregating  that  amount, 
secured  by  mortgage  upon  all  the  property 
owned  by  the  corporation,  we  agree  with  the 
circuit  court  that  Its  contract  with  appellant, 
out  of  which  the  items  of  indebtedness  sued 
for  arose,  was  ultra  vires,  and  therefore  of 
no  binding  force;  and,  further,  that  the  il- 
legality of  the  contract  made  by  appellee's 
board  of  directors  with  appellant  was  known 
to  the  latter  as  well  as  the  board  of  direc- 
tors, when  it  was  made.  This  Is  shown  by 
the  writing  evidencing  the  contract  and  the 
agreement  therein  that  appellant  would  take 
his  chances  of  being  repaid  the  amount  he 
proposed  to  expend  for  appellee  out  of  the 
first  surplus  remaining  from  earnings,  after 
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paying  the  current  expenses  and  the  interest 
on  the  bonded  Indebtedness. 

[3]  We  are  also  of  opinion  that  the  sur- 
plus in  the  hands  of  the  commissioner  is  not 
made  up  of  earnings  of  the  corporation,  but 
is  what  is  left  of  the  capital  stock,  after  the 
payment  of  the  bonded  indebtedness,  which 
sboold  be  distributed  among  tlie  stockhold- 
ers; and  that  to  apply  such  surplus  to  the 
paymoit  of  appellant's  demands  would  be 
TlolatlTe  of  that  proyislon  of  the  articles  of 
incorporation  which  declares  that  the  pri- 
vate property  of  the  stockholders  shall  not  be 
subject  to  the  payment  of  the  corporate 
debts. 

[4]  Moreover,  It  Is  not  alleged  in  the  peti- 
tion, or  shown  by  any  proof  introduced  in 
appellant's  behalf,  that  there  has  been,  or  is, 
any  surplus  remaining  from  the  earnings  of 
the  corporation,  after  providing  for  the  pay- 
ment of  its  current  expenses  and  the  Interest 
on  its  bonded  indebtedness. 

In  Kauffman  &  Co.  t.  Loventfaal,  8  Ky. 
Law  Rep.  62,  a  teacher  was  employed  by  the 
trustees  of  an  academy  to  teach  its  school, 
nnder  an  agreement  that  he  was  to  be  paid 
for  his  services  out  of  what  remained  of  tui- 
tion collected  after  paying  all  expenses.  It 
was  held  that  a  creditor,  who  sought  to  sub- 
ject the  amount  due  the  teacher  from  the 
academy  trustees,  must  allege  and  prove  that 
they  had  collected  more  than  enough  to  pay 
all  expenses,  or  that  there  was  more  than 
enoogh  for  that  purpose  that  could  be  col- 
lected, and  that  there  had  been  sufficient 
time  to  make  the  collection;  and,  as  this 
would  have  been  so  had  the  teacher  himself 
been  suing  to  recover  his  compensation,  a 
creditor  seeking  to  subject  the  debt  due  him 
from  the  trustees  of  the  academy  would  have 
no  greater  right  than  the  teacher  himself 
could  have  asserted  and  enforced.  Ledford 
T.  Smith,  6  Bush,  130 ;  Anderson  v.  Ewing,  8 
Iltt.  247;  In  re  Spanish  Prospecting  Co., 
Ltd.,  20  Ann.  Cas.  677;  Maculsky  v.  Klos- 
terman,  20  Or.  108,  28  Pac  366,  10  L.  B.  A. 
787. 

Having  elected  and  agreed  to  be  repaid  the 
disbursements  he  made  for  appellee  in  the 
manner  stated,  and  out  of  the  particular 
fond  spedfled  in  tlie  contract,  appellant  has 
no  claim  upon  any  other  fund ;  and  it  ap- 
pears from  the  record  that  appellee  never 
bad  a  surplus  of  earnings,  after  paying  its 
current  expenses  and  the  Interest  on  its 
bonded  indebtedness.  Indeed,  its  earnings 
were  never  sufficient  for  these  purposes.  If 
tbey  had  been,  we  take  it  that  appellee  would 
not  have  made  default  in  the  payment  of 
the  interest  upon  its  bonds.  Tbe  language  of 
the  contract  descriptive  of  the  fund  from 
which  appellant  was  to  be  paid  can  have  no 
other  meaning  than  that  he  was  to  be  paid 
oat  of  the  net  profits  of  the  corporation; 
and.  If  this  should  be  treated  as  a  case  look- 
ing to  a  liquidation  of  appellee's  afTairs, 
there  could  be  no  surplus  of  earnings  or  net 


profits  until  Its  debts  had  been  paid  and  the 
value  of  the  capital  stock  restored  to  the 
stockholders,  who  advanced  its  equivalent  in 
money  to  carry  on  the  corporation's  business. 
In  point  of  fact,  the  business  of  the  corpora- 
tion was  conducted  at  a  loss  to  the  stock- 
holders, and  the  amount  in  the  commission- 
er's hands  was  not  sufficient  to  repair  this 
loss. 

[S]  We  are  not  immlndful  of  the  rule  of 
law  that  a  corporation,  in  dealing  with  an 
ordinary  creditor,  cannot  retain  the  benefit 
of  an  ultra  vires  contract  and  at  the  same 
time  refuse  to  perform  its  part  of  the  obliga- 
tion Imposed  by  its  terms.  Albin  Co.  v.  Com- 
monwealth, 128  Ky.  295,  108  S.  W.  299,  33 
Ey.  Law  Bep.  367;  Page  on  Contracte,  t 
1084.  So,  if  appellant  had  been  an  ordinary 
creditor,  appellee  would  not  be  heard  to  say 
that  the  contract  in  question  was  ultra  vires. 
But,  as  previously  intimated,  appellant  is  not 
an  ordinary  creditor,  but  a  director,  who 
knowingly  made  a  contract  which  imposed 
upon  the  corporation  a  liability  in  excess  of 
the  corporate  limit  of  Indebtedness.  It  is, 
however,  contended  by  counsel  for  appellant 
that  his  relation  as  a  director  and  officer  of 
the  corporation  cannot  affect  the  validity  of 
the  contract,  as  he  was  gidlty  of  no  fraud  in 
its  procurement  and  it  did  not  result  in  prof- 
it to  him.  This,  however,  does  not  alter  the 
fact  that  the  contract  was  not  within  the 
corporate  powers;  in  other  words,  his  fault 
was  in  dealing  with  a  corporation  in  a  mat- 
ter which  he,  as  a  director  and  officer,  was 
bound  to  know  was  beyond  its  powers. 

[S]  As  well  stated  In  the  written  opinion 
of  the  circuit  court:  "A  director  Is  a  trus- 
tee for  the  stockholders;  it  Is  his  duty  to 
conduct  the  business  of  the  corporation  in 
accordance  with  the  laws  relating  to  such 
trusts.  When  he  fails  in  this  duty,  he  is  held 
responsible  for  bis  acts.  In  this  state  he  is 
Uable  to  the  stockholders  for  any  loss  sus- 
tained by  them  by  reason  of  a  failure  of  his 
trust  Not  only  Is  he  liable  to  the  cestui  que 
trustent,  but  likewise  to  other  persons  who 
may  have  been  injured  by  his  disregard  of 
the  law.  If  then  the  directors  pay  an  in- 
debtedness in  excess  of  the  limit  fixed  in  the 
corporate  charter,  the  stockholders  may  re- 
cover from  the  directors.  So  also  a  creditor 
whose  claim  originated  in  an  act  of  the  di- 
rectors beyond  the  corporate  power  may  re- 
cover directly  from  the  directors  if  the  cor- 
poration is  unable  to  pay.  Randolph  v.  Bal- 
lard County  Bank,  142  Ky.  145  [134  S.  W. 
165].  •  •  *  Now  If  the  directors  or  the 
association  could  be  held  liable  for  a  claim 
such  as  Mr.  Cronlnger  presents,  it  would  be 
absurd  to  contend  that  he,  a  director,  could 
have  any  claim  against  the  corporation. 
And  this  is  especially  true  when  the  corpo- 
ration is  without  assets  other  than  a  small 
part  of  its  capital  stock.  *  *  •  It  may 
be  that,  if  there  was  a  surplus  over  and 
above  the  capital  stock,  plaintiff  might  have 
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been  i>ald  out  of  such  surplus;  but  I  fhlnk 
the  law  is  clear  that  plaintiff's  claim  caunot 
be  preferred  over  that  of  the  stockholders. 
The  terms  of  the  contract  show  that  plaintiff 
bad  no  intention  of  making  his  claim  a 
charge  against  the  corporation.  All  of  the 
directors  realized  that  they  could  not  bind 
the  corporation  in  the  matter  of  this  dalm, 
and,  fearing  that  they  might  be  held  per- 
sonally responsible,  required  plaintiff  to  re- 
lease them  from  such  liability.    •    •    • " 

Section  648,  Kentucky  Statutes,  prohibits 
directors  of  any  incorporated  company  from 
declaring  or  paying  any  dividend,  when  the 
corporation  is  insolvent  or  when  the  pay- 
ment of  such  dividend  would  render  it  in- 
solvent or  diminish  the  amount  of  its  capi- 
tal stock,  and  makes  them  Jointly  and  sever- 
ally individually  liable  for  all  debts  of  the 
corporation  then  existing  or  that  may  there- 
after be  incurred  while  they,  or  a  majority 
of  them,  continue  in  office;  and  section  550 
provides :  "If  the  directors  or  officers  of  any 
corporation  shall  fail  or  refuse  to  comply 
with,  or  shall  violate  aby  of  the  provisions 
of,  tills  article,  those  so  failing,  refusing  or 
violating  shall  be  jointly  and  severally  in- 
dlvidoaUy  liable  for  any  loss  or  damage  re- 
sulting to  any  person  from  such  failure,  re- 
fusal or  violation,  and,  in  addition  thereto, 
the  persons  so  Uable  shall  be  each  punished 
by  a  fine  of  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars."  Thus,  it 
will  be  seen  that  appellant,  in  view  of  his 
being  a  director  and  treasurer  of  appellee, 
stands  in  an  attitude  altogether  different 
from  that  of  an  outsider.  If,  under  the  cir- 
cumstances here  presented,  the  contract  upon 
which  he  relies  had  been  made  with  an  out- 
sider who,  by  reason  thereof,  advanced  mon- 
ey to  the  corporation,  as  appellant  claims 
to  have  done,  he  as  a  directo.r  would  have 
been  individually  liable  to  such  outsider  for 
the  money  paid  out  for  the  corporation  by 
the  latter;  in  vfew  of  which  it  stands  to 
reason  that  the  appellant  cannot  recover  a 
debt  against  the  corporation  which  it  would 
not  have  been  bound  to  pay  if  some  one  else 
had  been  concerned.  Besides,  the  language 
of  the  written  agreement  which  appellant 
signed  shows  that  he  had  full  knowledge  of 
this  fact,  because  of  which  he  therein  releas- 
ed the  other  directors  of  the  corporation 
from  any  and  all  liability  for  the  sums  it 
obligated  him  to  advance  for  the  benefit  of 
the  corporation.  It  is  manifest  therefore 
that  this  is  not  a  case  in  which  the  corpora- 
tion, representing  the  injured  stockholders, 
is  estopped,  but  one  in  which  the  estoppel  ap- 
plies to  the  appellant  alone. 

In  Randolph  v.  Ballard  County  Bank,  142 
Ky.  145,  134  S.  W.  185,  the  Ballard  County 
News  Printing  Company,  which  was  an  incor- 
porated company  under  the  laws  of  this  state 
with  a  limit  of  Indebtedness  fixed  by  its  arti- 
cles of  incorporation  at  $5,000,  was,  together 
with  its  directors,  sued  by  the  bank  upon  two 


notes,  one  for  $300  and  the  otlier  for  $1,429.- 
31.  The  corporation  had  made  an  assign- 
ment for  the  benefit  of  creditors,  and  its 
assets  amounted  to  only  $200.  The  petition 
sought  to  recover  on  the  notes  against  the 
corporation  to  the  extent  of  $500  and  against 
the  directors  to  recover  the  balance  of  the 
notes,  because  of  their  violation  of  section 
550,  Kentucky  Statutes.  The  directors,  save 
one  Purdy  who  ^as  cashier  of  the  bank,  by 
answer,  contested  their  liability,  alleging 
that  the  indebtedness  on  behalf  of  the  print- 
ing company  to  the  bank  was  created  by 
Purdy  alone  and  without  their  consent  or 
knowledge,  admitting,  however,  that  they 
consented  to  the  execution  of  the  larger  note, 
which  was  for  an  overdraft,  on  the  assur- 
ance of  Purdy  that  it  was  desired  for  appear- 
ance's sake  to  prevent  trouble  with  the  bank 
examiner,  who  was  shortly  expected,  and 
under  the  promise  by  Purdy  to  finally 
cancel  and  return  the  note.  The  conrt  sus- 
tained a  demurrer  to  the  answer  and  ren- 
dered Judgment  against  the  corporation  in 
behalf  of  the  bank  for  $600,  subject  to  credit 
by  the  amount  imid  by  the  assignee,  and 
against  each  of  the  directors  for  the  excess 
of  the  bank's  two  notes  above  $500.  On  the 
appeal  of  the  directors,  the  Judgment  was 
affirmed.  In  the  opinion,  among  other  things, 
it  is  said:  "The  law  now  as  before  creates 
the  corporate  being,  endows  It  with  power, 
and  sets  upon  it  limitations.  It  may  not 
exceed  either.  •  *  •  To  engage  In  the 
business  as  a  corporation  without  becoming 
incorporated  under  the  statute  is  to  violate 
the  provisions  of  the  article  on  corporations. 
To  exceed  that  which  the  statute  allows  U 
not  less  a  violation  of  the  same:  So,  when 
the  articles  of  incorporation  place  a  limit  on 
the  indebtedness  wtiich  the  corporation  may 
Incur,  to  exceed  the  limit  is  to  violate  the 
chapter  on  incorporations,  as  it  would  be  to 
engage  In  a  business  not  authorized  by  its 
charter,  or  the  statute.  •  •  •  The  aim 
of  this  advanced  legislation  could  not  have 
been  to  curtail  the  duty  of  corporate  direc- 
tors, or  even  to  preserve  the  immunity  that 
they  enjoyed  at  the  common  law.  It  was  in- 
tended, we  think,  to  enlarge  duty  by  extend- 
ing responsibility.  Stockholders  have  little 
or  no  direct  control  of  the  corporation's  af- 
fairs; the  public  dealing  with'lt  have  none. 
Directors  alone  have  the  power  of  control. 
If  directors  allow  managing  officers  of  the 
corporation  to  exceed,  or  otherwise  violate 
the  charter  of  the  company,  or  any  provision 
of  the  statute  regulating  corporations  (which 
are  to  be  regarded  as  being  read  into  the 
charter  of  each  corporation  doing  business 
under  the  statute),  it  Is  intended  by  section 
650,  supra,  to  hold  them  i>er8onally  liable  for 
the  defection.  They  are  Immune  from  per- 
sonal liability  when  they  do  their  duty  Im- 
posed by  the  statute;  when  they  neglect  that 
duty,  or  willfully  violate  It,  they  are  made 
liable  for  the  consequences.    *    •    **• 
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In  Haldeman  ▼.  Alnslle,  82  Ky.  395,  will  be 
foand  a  more  elaborate  discussion  of  tbe  doc- 
trine under  consideration.    Tbe  action  wasin- 
stituted  in  tbe  Loulsyllle  chancery  court  by 
Edwin  Tbompson  and  a  number  of  banks  of 
tbe   city    and   by   Alnslle,    Cochran   &   Co. 
against  Haldeman  and  others.     During  tbe 
pendency  of  tbe  action,  Mrs.  George  Alnslle, 
as  tbe  executrix  of  her  husband,  having  paid 
off   the   debts   asserted   by    the   banks    and 
Thompson  against  the  defendants,  was  made 
the  real  plaintiff  in  interest,  and  the  litiga- 
tion  resulted  in   a  Judgment  in   her  favor 
against  the  defendants  (appellants),  and  also 
a  Judgment  in  favor  of  Alnslle,  Cochran  & 
Co.,  surviving  partners  of  the  firm,  of  which 
Mrs.  Alnslle's  deceased  husband  was  a  mem- 
ber.   Tbe  matters  in  litigation  arose  out  of 
the  settlement  of  the  assets  and  liabilities  of 
the  corporation  known  as  the  Great  Ameri- 
can Fire  Extinguisher  Company.   Tbe  article 
of  incorporation  under  which  the  corporation 
was  formed  was  executed  in  October,  1878. 
The   business  of   the  corporation   was   the 
manufacturing  and  selling  of  a  patent  fire 
extinguisher.    Its  capital  stock  was  91,200,- 
000,  and  each  subscriber  upon  executing  his 
note  for  $1,000,  payable  In  bank,  and  paying 
$500  in  money,  as  provided  in  the  fifth  sec- 
tion of  tbe  articles  of  incorporation,  became 
entitled  to  paid-up  stock  of  400  shares  valued 
at  $100  per  share.     In  other  words,  be  be- 
came entitled  to  $40fi00  of  stock  in  the  corpo- 
ration.   By  section  6  of  the  article^  of  in- 
corporation, it  was  provided  that  the  highest 
amount  of  indebtedness  or  liability,  to  which 
tbe  corporation  might  at  any  time  subject 
itself,  should  be  tbe  sum  of  $15,000;  and  by 
section  7  it  was  provided  that  the  private 
property  of  stockholders  should  be  exempt 
from  liability  for  the  debts  of  the  corpora- 
tion.  The  company  was  organized  with  B.  F. 
D.  Fitch  as  president,  and  George  Alnslle, 
J.  F.  Bullitt,  D.  Da  Pont,  and  others,  di- 
rectors.    After  remaining  in  business  about 
two  years,  the  corporation,  becoming  flnan- 
dally    embarrassed,    by    resolution    of    the 
stockholders  and  board  of  directors,  trans- 
ferred the  assets  of  the  corporation  to  the 
Babcock  Fire  Extinguisher  Company  and  re- 
quired the  directors  to  wind  up  the  affairs 
of  the  defunct  corporation.    When  the  corpo- 
ration was  dissolved,  it  was  found  that  its 
indebtedness  amounted  to  over  $33,000  and 
on  the  paper  of  tbe  banks,  which  constituted 
tbe  greater  part  of  same,  George  Alnslle, 
deceased,  had  made  himself  personally  liable 
except  for  $3,070,  the  amount  of  a  debt  in- 
curred by  tbe  corporation  with  the  firm  of 
Aluslie,   Cochran    &   Co.,    of    which    George 
Alnslle  was  an  active  member.    The  defense 
made  in  the  court  below  by  the  appellants 
to  the  claims  of  the  executrix  was  that  the 
president    of    the    corporation.    Fitch,    and 
George  Alnslle,  the  decedent,  a  director,  with- 
OQt  the  consent  of  the  stockholders  of  the 
corporation  and  without  any  authority  from 


tbe  board  of  directors,  created  this  large  in-> 
debtedness  in  direct  violation  of  the  terms  of 
the  charter.  To  what  extent  the  directors,  or 
any  member  of  the  corporation,,  participated 
in  the  creation  of  these  debts,  was  not  made 
manifest  by  the  record,  and  the  only  parties 
to  the  original  agreement,  who  seemed  to 
have  incurred  the  liability,  were  George  Alns- 
lle, tbe  decedent,  and  Fitch,  the  president. 

In  the  opinion,  it  Is  said:  "Tbe  effect  of 
the  limitation  upon  the  Amount  to  be  paid 
by  the  subscribers  for  their  stock  would  not 
exempt  them  from  liability  to  a  creditor  who 
had  dealt  with  the  corporation  in  ignorance 
of  the  articles  of  association,  limiting  the 
amount  of  the  Indebtedness  to  be  created  by 
the    corporation    of    those    conducting    It. 

*  *  *  In  this  case  we  think  It  clear  that 
the  banks  could  have  recovered  of  the  stock- 
holders for  the  reason  that  those  conducting 
the  business  of  the  corporation  bad  created 
these  debts  for  tbe  benefit  of  the  corporation. 
The  banks  could  have  pursued  any  of  the 
parties  to  the  tillls,  and  required  the  in- 
dividual members  of  the  corporation,  by  a 
proceeding  in  equity,  to  pay  up  their  stock  in 
order   that    the  debts    might    be    satisfied. 

*  *  *  The  question  presented  in  this  case 
is:  How,  or  by  whom,  were  these  debts  con- , 
tracted?  If  by  Fitch  or  Alnslle,  in  violation 
of  the  charto*,  and  they,  or  either  of  them, 
subsequently  paid  off  the  debts,  then  it  is 
maintained  by  the  appellants  that  no  right  to 
contribution  exists.  It  is  plain  that  the  par- 
ties to  this  association  were  endeavoring  to 
protect  themselves  from  liability  when  they 
inserted  section  6,  providing  that  the  highest 
amount  of  indebtedness  or  liability  to  which 
this  corporation  is  at  ^ny  time  to  subject 
Itself,  shall  be  tbe  sum  of  $15,000.'  This  sec- 
tion Is  certainly  not  meaningless,  and  when 
Che  board  of  directors  or  any  member  of  the 
corporation  violates  this  provision  of  tbe 
charter,  and  seeks  to  make  the  stockholder 
personally  liable,  the  consent  of  the  stock- 
bolder  must  be  shown  or  tbe  liability  will  not 
attach.  As  between  the  stockholders.  It  can- 
not be  said  to  be  a  corporate  act,  and  neither 
tbe  board  of  directors  nor  a  majority  of  tbe 
members  can  make  tbe  individual  stockhold- 
ers liable  in  such  a  case,  although  they  may 
remove  tbe  limit  by  a  majority  vote.  It  is 
a  contract  between  them  that  no  member,  or 
a  majority  of  the  members,  can  repudiate  so 
as  to  create  a  personal  liability  as  between 
each  other  in  excess  of  what  they  have 
agreed  to  pay.  The  restriction  as  to  the 
liability  for  an  amount  less  than  the  stock 
Is  binding  between  the  parties.  •  •  •  The 
president  and  secretary  of  the  corporation 
have  both  testified  in  this  case,  and  there  is 
neither  a  statement  from  them  nor  an  ex- 
hibit filed  with  the  books  of  the  company, 
showing  any  direction  or  authority  from  the 
board  of  directors  or  from  the  Individual 
stockholders  to  Fitch  and  Alnslle  to  create 
these  debts.    Nor  had  the  board  of  directors 
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or  a  majority  of  the  stockholders  the  power 
to  Increase  the  liability  of  the  corporation 
beyond  the  limit  of  the  charter.  If  so,  we 
see  but  Ilttl^  necessity  In  having  a  charter 
as  the  organic  law  of  such  associations;  to 
adjudge  otherwise  would  leave  the  sharehold- 
ers at  the  mercy  of  the  board  of  directors, 
who,  If  not  coDtroUed  by  the  charter,  could 
exercise  unlimited  power.  In  this  case,  if  the 
board  of  directors  had  authorized  the  creation 
of  the  debts  in  express  terms,  it  wonid  not 
be  a  corporate  act  because  In  excess  of  the 
authority  conferred  by  the  charter.  The  unan- 
imous vote  of  the  stockholders  could  alone 
authorize  the  act  so  as  to  bind  the  corpora- 
tion or  the  shareholders.  *  *  *  As  the 
case  is  presented,  the  eanitles  of  the  banks 
will  not  protect  Alnslle  or  his  personal  rep- 
resentative, as,  but  for  Alnslle's  action,  no 
such  eqidties  would  have  existed.  His  be- 
ing a  member  of  the  association,  with  full 
knowledge  of  the  protection  to  the  sharehold- 
ers by  the  charter  under  which  they  all  de- 
rived their  power,  will  preclude  him  or  his 
representative  from  asking  contribuf  on, 
either  on  account  of  the  moneys  paid  to  the 
banks,  or  on  the  claim  of  Alnslle,  Cochran  * 
Co.,  of  which  Alnslle  was  an  active  member." 

For  the  reason  Indicated  in  the  opinion,  the 
judgment  was  reversed  and  cause  remanded 
for  a  dismissal  of  the  petition  of  Alnslle's 
executrix. 

We  regard  the  opinion  in  the  case  supra 
decisive  of  the  instant  case,  for,  if  the  execu- 
trix of  Alnslle  was  estopped  in  that  case  to 
recover  of  the  stockholders  of  the  corporation 
to  the  extent  of  their  unpaid  subscriptions, 
the  moneys  which  he,  as  an  officer  and  di- 
rector thereof,  had  advanced  in  payment  of 
its  debts,  on  the  ground  that  they  were  cre- 
ated by  himself  and  another  officer,  in  viola- 
tion of  the  provisions  of  the  charter  of  the 
corporation,  for  a  greater  reason  Is  the  ap- 
pellant in  this  case  estopped  to  claim  repay- 
ment, from  a  fund  belonging  to  the  stock- 
holders of  the  corporation,  of  moneys  which 
he  had  paid  out  for  it  under  an  illegal  con- 
tract creating  an  indebtedness  against  the 
corporation  in  excess  of  the  limit  fixed  by  Its 
articles  of  Incorporation,  and  with  knowledge 
on  his  part  that  there  would  be  no  surplus 
of  corporate  earnings  until  the  debts  of  the 
corporation  for  which  it  was  legally  liable 
should  be  paid  and  the  stockholders  restored 
the  stock  subscriptions  paid  by  them. 

It  would  unduly  extend  the  opinion  to 
comment.  In  detail,  upon  the  authorities  cited 
by  appellant  in  support  of  his  contentions. 
It  is  sufficient  to  say  that  none  of  them  pre- 
sents a  state  of  case  In  Which  a  stockholder, 
director,  or  other  officer  of  a  corporation  at- 
tempted to  enforce  a  contract  made  with 
the  corporation  which,  upon  its  face,  was 
admittedly  ultra  vires. 

As,  in  our  opinion,  the  rights  of  the  parties 
to  this  litigation  were  properly  determined 
by  the  court  below,  the  judgment  Is  affirmed. 


SOITTHBBN  BY.  CO.  IN  KENTUCKY  t. 
THACKER'S  ASM'X. 

(Court  of  Appeals  of  Kentucky.     Dec.  16, 
1013.) 

1.  Bailboads  (I  350*) — Cbossino  Accidents 
—Actions— Questions  fob  Jdby. 

In  an  action  for  the  death  of  a  person 
struck  by  a  train  at  a  crossing,  where  there 
was  evidence  that  because  of  obstructions  trav- 
elers could  not  see  approaching  trains,  and 
those  operating  the  engines  could  not  see  trav- 
elers in  time  to  avert  accidents  by  the  uaoal 
precautions,  the  court  properly  did  not  confine 
the  jury  to  a  consideration  of  whether  the  stat- 
utory signals  were  given,  but  allowed  them  to 
determine  whether  the  statutory  signals  were 
snfBcient,  or  whether  it  was  the  company's  duty 
to  use  some  reasonably  effective  means  other 
than  Buch  signals  to  warn  travelers. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i|  1152-1192;    Dec.  Dig.  i  350. •] 

2.  Appeal  ano  Ebbob  (i  882*)— Review— Is - 
VITEO  Ebbor. 

In  an  action  for  the  death  of  a  person 
struck  by  a  train  at  a  crossing,  the  company 
could  not  complain  of  an  instruction  that  it 
was  the  duty  of  its  agents  in  charge  of  its 
engine  to  give  reasonable  and  timely  notice  and 
warning  (^  the  approach  of  the  engine  to  the 
crossing,  and  to  exercise  such  care  to  avoid 
injuring  decedent  as  ordinarily  prudent  persons 
In  the  operation  of  an  engine  would  exercise 
under  similar  circumstances,  and  that,  if  they 
negligently  failed  to  observe  any  of  sodi  duties 
by  reason  of  which  decedent  was  struck  and 
killed,  his  wagon  destroyed,  and  one  of  his  hors- 
es killed,  to  find  for  {plaintiff,  where  it  requested 
the  converse  instruction  which  was  given,  that, 
unless  those  in  charge  of  its  engine  negligently 
failed  to  give  reasonable  and  timely  notice  or 
warning  of  the  approach  of  the  engine,  and  to 
exercise  such  care  to  avoid  injuring  decedent 
as  ordinarily  prudent  persons  in  the  operation 
of  an  engine  would  exercise  under  similar  cir- 
cumstances, by  reason  of  which  negligence  the 
accident  occurred,  to  find  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3591-3610;  Dee.  Dig.  i 
882.*] 

3.  Appeal  and  Ebbob  (|  688*)- Bill  of  Ex- 
ceptions—Mattkbs  Which  Must  Be  In- 
cluded. 

Alleged  improper  remarks  of  counsel  in  his 
closing  argument  could  not  be  reviewed  on  ap- 
peal, where,  though  the  bill  of  exceptions 
showed  the  filing  of  an  affidavit  by  opposing 
counsel  that  such  improper  argument  was  used, 
which  affidavit  was  before  the  court,  the  bill 
of  exceptions  did  not  authenticate  the  fact  that 
such  improper  language  was  used. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  2894-2896;  Dec.  Dig.  { 
688.*] 

Appeal  from  Circuit  Court,  Anderson 
County. 

Action  by  R.  E.  Thacker's  Administratrix 
against  the  Southern  Railway  Company  in 
Kentucky.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Willis,  Todd  &  Bond,  of  Shelbyville,  and 
Alex  P.  Humphrey  and  Edward  P.  Humph- 
rey, both  of  Louisville,  for  appellant  Ed- 
wards, Ogden  &  Peak,  of  Louisville,  J.  W. 
Gaines,  W.  H.  Morgan,  and  L.  W.  McKee,  all 
of  Lawrenceburg,  for  appellee. 


*For  other  cases  see  lama  topic  and  section  NUMBER  la  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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NTHW.  J.  Appellee's  intestate,  while  driv- 
ing a  heavily  loaded  wagon  across  the  rail- 
road at  what  la  known  as  Dnncan's  Cross- 
ing, was  killed  by  one  of  appellant's  fast 
pasenger  trains.  His  wagon  was  demolish- 
ed, and  one  of  his  horses  killed.  The  admin- 
istratrix recovered  $6,000  in  damages.  The 
train  was  mnning  46  or  50  miles  per  hour. 
The  engineer  was  keeping  a  lookout,  and 
when  the  engine  was  264  feet  from  the  cross- 
ing he  discovered  Thacker,  and  his  horses 
were  Just  coming  upon  the  track.  Thacker 
seemed  to  be  Jerking  and  whipping  bis  team 
at  the  time.  He  Immediately  gave  the  alarm 
whistle,  threw  on  the  emergency  brakes,  and 
it  is  clear  that  he  did  all  he  could  after 
Thacker's  peril  was  discovered  to  stop  the 
train,  and  when  he  did  stop  it  the  engine  was 
about  14200  feet  on  the  other  side  of  the 
road  crossing.  These  facts  are  not  contro- 
verted. 

[1]  The  proof  also  shows  that  the  public 
road  was  not  frequently  traveled,  and  appel- 
lant claims  that  there  was  not  any  evidence 
that  it  was  a  dangerous  crossing.    If  appel- 
lant merely  means  by  this  that  it  was  in  a 
good  state  of  repair,  the  conclusion  is  cor- 
rect  There  Is.  however,  abundant  proof  that 
at  this  point  the  view  was  so  obstructed  that 
travelers  on  the  public  road  could  not  see  ap- 
proaching  trains,   and   those   operating   the 
engine  could  not  see  those  on  the  highway 
in  time  to  avert  accident  by  the  usual  pre- 
cautions.   The  public  road  came  to  the  rail- 
road up  a  rather  steep  hill,  and,  on  account 
of  the  conformation  of  the  country,  the  curve 
In  the  railroad  track,   and   the  brush  and 
vines  along  the  public  road,  and  the  cattle 
guard  adjacent  thereto,  the  Jury  had  a  right 
to  believe  that  the  railroad  company  owed 
more  to  travelers  over  this  crossing  than  the 
sounding  of  the  statutory  signals.    There  is 
scarcely  any  conflict  in  the  proof  as  to  these 
physical  facts,  and  the  testimony  of  appel- 
lant's engineer,  Mnir,  illustrates  the  danger- 
ous Character  of  the  crossing.    He  was  the 
engineer  on  the  train  that  killed  Thacker, 
and  before  the  trial  went  to  the  spot  with 
another  train   of  similar  character  for  the 
purpose  of  testing  out  and  demonstrating  dis- 
puted points  in  the  case.    He  said  the  first 
view  of  the  crossing  was  given  the  engineer 
when  his  engine  came  to  a  point  264  feet 
from  it,  and  at  no  point  further  than  that 
conid  any  one  be  seen  on  the  public  road  un- 
til they  got  within  48  feet  of  the  railroad 
track  on  the  road. 

As  to  whether  the  statutory  signals  were 
Bcmnded,  quite  a  lot  of  testimony  was  heard, 
and  the  evidence  preponderates  in  showing 
that  they  were  sounded.  Appellant's  witness- 
es showing  this  fact  were  more  numerous, 
and  thdr  opportunities  for  observation  were 
better,  than  the  witnesses  offered  by  appel- 
lee to  the  contrary.  But  there  was  enough 
evldenoe  on  the  question  to  Justify  the  lower 
ootirt  in  submitting  the  case  to  the  jury. 
[l]  Appellant  eq)ecially  objects  to  instruc- 


tion No.  2,  which  is  as  follows :  "It  was  the 
duty  of  defendant's  agents  in  charge  of  its 
engine  at  the  time  and  place  referred  to  In 
the  evidence  to  give  reasonable  and  timely 
notice  and  warning  of  the  approach  of  said 
engine  to  the  public  highway  crossing  known 
as  Duncan's  Crossing,  and  to  exercise  such 
care  to  avoid  Injuring  decedent  B.  E.  Thack- 
er while  using  said  crossing  as  ordinarily 
prudent  persons  in  the  operation  of  an  en- 
gine would  exercise  under  circumstances  sim- 
ilar to  those  proven  In  this  cas6,  and,  if  the 
Jury  believe  from  the  evidence  that  defend- 
ant's agents  in  charge  of  said  engine  negli- 
gently failed  to  observe  any  of  the  duties  in- 
cumbent on  them  as  herein  set  out,  by  reason 
of  which  said  Thacker  was  struck  and  kUled, 
his  wagon  destroyed,  and  one  of  his  horses 
killed,  the  law  is  for  the  plaintiff,  and  the 
Jury  should  so  find." 

Appellant,  however,  is  in  no  position  to 
criticize  the  court  for  giving  this  instruc- 
tion, for  it  asked  the  court  to  give,  and  the 
court  did  give,  an  instruction  which  was  the 
converse  exacUy  of  Instruction  No.  2,  and 
Is  as  follows:  "Unless  the  Jury  believe  from 
the  evidence  that  those  in  charge  of  defend- 
ant's engine  at  the  time  and  place  referred  to 
in  the  evidence  negligently  failed  to  give 
reasonable  and  timely  notice  or  warning  of 
the  approach  of  the  engine  to  the  public 
highway  crossing  known  as  Duncan's  Cross- 
ing, and  to  exercise  such  care  to  avoid  In- 
juring decedent,  B.  E.  Thacker,  while  using 
said  crossing  as  ordinarily  prudent  persons 
in  the  operation  of  an  engine  would  exer- 
cise under  circumstaiices  similar  to  those 
proven  in  this  case,  and  by  reason  of  such 
negligence  said  Thacker  was  struck  and 
killed,  his  wagon  destroyed,  and  one  of  his 
horses  killed,  the  law  is  for  the  defendant, 
and  the  Jury  should  so  find." 

The  court  Just  as  properly  gave  the  Jury 
instruction  No.  2  as  the  one  offered  by  ap- 
I)ellant,  and  the  questions  submitted  in  both 
instructions  were  triable  ones,  for  issues 
were  Joined  on  all  these  propositions.  The 
court  very  properly  did  not  confine  the  Jury 
to  a  consideration  of  whether  or  not  the 
statutory  signals  were  given,  but  allowed 
them  also  to  determine  whether,  in  view  of 
the  character  of  this  crossing,  statutory  sig- 
nals were  sufficient 

The  case  of  C.  &  O.  B  Co.  v.  Gunter,  lOS 
Ky.  362,  56  S.  W.  52T,  was  very  similar  to 
this,  and  the  lower  court  there  instructed 
the  Jury  that,  if  they  believed  from  the  evi- 
dence the  crossing  was  an  unusually  danger- 
ous one,  it  was  the  duty  of  the  defendant 
to  use  some  effective  means  other  than  stat- 
utory signals  to  warn  travelers  of  the  ap- 
proach of  trains,  and  its  failure  to  do  so 
was  negligence.  This  court  was  of  the  opin- 
ion that,  while  the  law  did  not  require  the 
railroad  company  to  use  alisolutely  effective 
means  for  this  purpose,  still  it  was  held 
that  it  was  a  question  for  the  Jury  to  de- 
cide, under  proper  instructions,  whether  the 
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means  employed  were  reasonably  sufflcient, 
under  the  circnmstancea  of  the  case,  and 
considering  the  nature  of  the  crossing  and 
the  physical  conformation  of  the  conntry 
surrounding  It. 

To  the  same  effect  Is  the  ruling  of  the 
court  in  the  case  of  C,  N.  O.  &  T.  P.  Ry. 
Co.  ▼.  Champ,  104  8.  W.  991,  31  Ky.  Law 
Rep.  1057,  where  we  held:  "In  the  numer- 
ous cases  Involving  crossing  accidents  that 
have  come  before  this  court,  the  central 
idea  in  all  of  them  is  that  the  company  must 
use  such  care  and  precautions  for  the  safety 
of  travelers  as  the  character  of  the  crossing 
makes  reasonably  necessary  for  their  safety 
and  protection.  What  this  degree  of  care 
is  must  depend  upon  the  facts  of  each  case, 
and  is  a  question  for  the  Jury.  At  one  cross- 
ing ringing  the  bell  and  sounding  the  whis- 
tle might  be  amply  sufflcient;  at  another 
it  would  be  wholly  inadequate,  and  a  flag- 
man or  other  safety  device  be  necessary." 

[3]  Appellant  further  insists  tha(  counsel 
for  appellee,  in  his  closing  argument,  was 
guUty  of  misconduct  grossly  prejudicial  to 
the  railroad  comi)any.  This  misconduct  is 
referred  to  In  the  motion  for  a  new  trial, 
and  the  objectionable  language  set  forth 
by  affidavit  of  appellant's  counsel.  The  bill 
of  exceptions  shows  that  this  affidavit  was 
filed,  80  we  have  before  us  the  affidavit  of 
appellant's  counsel  that  counsel  for  appellee 
did  use  certain  objectionable  language.  Un- 
der the  rule  of  Warren  v.  Nash,  68  8.  W. 
658,  24  Ky.  Law  Rep.  479,  such  a  presenta- 
tion perhaps  would  have  been  sufflcient  to 
bring  the  objectionable  matter  to  us  for  con- 
sideration; but  the  Warren  v.  Nash  Case 
has  been  overruled  on  this  point  by  the  more 
recent  case  of  Bannon  v.  Louisville  Trust 
Co.,  Adm'r,  150  Ky.  405,  150  S.  W.  510.  It 
is  not  sufflcient  that  appellant's  counsel 
make  affldavlt  as  to  the  language  used,  or 
that  the  court  certify  that  appellant's  coun- 
sel did  make  such  an  affidavit  The  fact 
that  appellee's  counsel  used  the  language 
complained  of  should  be  authenticated  to 
us  in  the  bill  of  exceptions  by  the  lower 
court  before  we  can  consider  whether  or 
not  it  was  prejudicial. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 


MARROWBONE  COAL  &  COKE  CO.  T. 

COLEMAN. 

(Court  of  Appeals  of  Kentucky.    Dec.  12,  1913.) 

1.  Venoob  and  Puschaseb  (I  175*)--Dkddc- 

TIONS    FBOU     PUBOHASB    PBICK  —  RlOHI     TO 

Make. 

Where  plaintiff  understood  that  the  pur- 
pose of  defendant  in  baying  the  surface  of  his 
land  was  to  enlarge  its  minin?  plant  already 
erected  on  adjoining  land,  plaintifl  should  be 
compelled  to  consent  to  an  abatement  in  the 
purchase  price  necessary  to  obtain  a  quitclaim 
deed  from  another  minW  company,  to  whom 
he  had  granted  rights  w&idi  would  be  incon- 


sistent with  the  proposed  use  of  the  land  by 
defendant. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |i  360-363;    Dec.   Dig. 
i  175.»] 
2.  Patmbnt  (I  86*)— Action— Recovebt. 

PlaintifC  contracted  to  convey  land  to  de- 
fendant, which  he  knew  it  intended  to  use  to  en- 
large its  mining  plant  situated  on  adjoimng 
land.  Prior  thereto  defendant  had  granted 
rights  in  the  land  to  another  mining  company, 
which  would  interfere  with  defendant's  use  of 
the  land,  and  plaintifF  consented  to  an  abate- 
ment in  the  purchase  price  to  an  amount  neces- 
sary to  acquire  a  quitclaim  deed  from  the  sec- 
ond mining  company.  Held,  that  where  part 
of  the  sum  abated  was  paid  to  the  attorney 
of  the  second  mining  company  for  his  influence 
in  obtaining  a  quitclaim  deed,  it  appearing  that 
defendant  dealt  through  him,  and  did  not  pay 
as  much  for  the  deed  as  it  represented  would 
be  necessary,  the  amount  of  the  fee  might  be 
recoveied  by  plaintiff  from  whom  the  U^ansac- 
tion  was  concealed,  defendant  by  its  misrepre- 
sentations paying  for  service  rendered  to  it 
with  plaintiff's  money. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  {  282;  Dec.  Dig.  |  86.»1 

Appeal  from  Circuit  Court  Pike  County. 

Action  by  Miles  Coleman  against  the  Mar- 
rowbone Coal  &  Coke  Company.  From  the 
Judgment  defendant  appeals,  and  plaintifif 
cross-appeals.    Affirmed  on  both  appeals. 

J.  J.  Moore,  of  Pikeville,  for  appellant 
Robert  L.  Miller,  of  Pikeville,  for  appellee. 

TURNER,  J.  In  May,  1903,  appellee  was 
the  owner  of  a  certain  tract  of  land  on  Mar- 
rowbone creek  In  Pike  county,  Ky.,  and  at 
that  time  conveyed  to  the  Northern  Coal  & 
Coke  Company  the  mineral  and  mining  rights 
and  privileges  in  same.  Subsequently  he 
conveyed  the  surface  of  a  portion  of  the 
boundary  to  his  son,  Spurlock  Coleman,  who 
In  turn  conveyed  same  to  kppellant  Upon 
the  tract  of  land  so  conveyed  by  Spurlock 
Coleman  appellant-  erected  its  mining  plant, 
coal  tipple,  coke  ovens,  and  other  Improve- 
ments. Subsequently,  and  in  October,  1910, 
appellant,  desiring  to  enlarge  its  plant,  en- 
tered into  a  written  contract  with  appellee 
by  which  appellee  was  to  convey  it  the  sur- 
face of  certain  adjoining  lands  in  which  be 
had  previously  sold  the  mining  rights  to  the 
Northern  Coal  &  Coke  Company,  for  the 
price  of  $6,000.  Upon  investigation  of  the 
title  It  was  ascertained  by  appellant  that 
appellee  in  his  deed  to  the  Consolidated  Goal 
&  Coke  Company  had  also  granted  to  that 
company  certain  rights  to  the  surface  as  to 
building  and  erecting  mining  plants,  tipples, 
and  coke  ovens,  and  other  Improvements 
thereon,  as  would  be  inconsistent  with  the 
purpose  for  which  appellant  desired  the  prop- 
erty. Thereupon  the  agents  of  appellant  told 
appellee  that  be  would  have  to  procure  a 
quitclaim  from  the  Consolidated  Coal  &  Coke 
Company  before  they  could  carry  out  the 
trade;  but  this  appellee  declined  to  do,  and 
told  them  to  procure  it  themselves.  After 
some  considerable  negotiation  the  agents  of 
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appellant  finally  told  appellee  that  ttiey  conld 
procure  the  qnltclaim  from  the  Consolidated 
people  by  the  expenditure  of  $1,500,  and  to 
this  he  finally  agreed.  The  manner  In  which 
the  agreonent  between  appellant  and  the 
Consolidated  Company  was  reached  was  this : 
They  approached  the  attorney  for  the  Con- 
solidated Company  at  Pikevllle,  and  npon 
his  suggestion  they  agreed  with  him  that 
they  wonld  give  him  a  |500  fee  if  he  would 
nse  Ills  influence  with  the  Consolidated  Coal 
Company  to  procure  a  quitclaim  deed  for 
$1,000,  all  of  which  was  unknown  to  appel- 
lee. He  did  procnre  a  quitclaim  deed  from 
the  Consolidated  Coal  Company  for  $1,000, 
and  was  paid  the  $500  fee.  The  $1,500  so 
paid  oot  by  appellant  was  deducted  from  the 
original  purchase  price  of  $6,000,  and  ap- 
pellee was  paid  the  balance.  Thereafter 
learning  the  facts,  appellee  instituted  this  ac- 
tion for  the  twofold  purpose  of  recovering 
both  the  $1,000  paid  to  the  Consolidated 
Company  and  the  $500  paid  to  the  attorney. 
The  lower  court  declined  to  adjudge  appel- 
lee the  $1,000  paid  to  the  Consolidated  Com- 
pany, but  did  adjudge  him  entitled  to  recover 
the  $500  paid  the  attorney.  From  that  Judg- 
ment the  Marrowbone  Company  api>eals,  and 
appellee  prosecutes  a  cross-appeal. 

[1]  It  Is  perfectly  clear  from  the  record 
that  appellee  understood  that  the  purpose  of 
appellant  in  buying  the  surface  of  this  land 
from  him  was  to  enlarge  Its  mining  plant, 
which  was  already  on  the  adjoining  land 
conveyed  to  it  by  appellee's  son,  and  appel- 
lee having  previously  granted  to  the  Con- 
solidated Company  certain  rights  and  priv- 
U^es  on  the  surface  of  the  land  which  would 
be  inconsistent  and  might  interfere  with  the 
contemplated  improvements  by  appellant,  it 
was  equitable  afid  just  that  the  purchase 
price  should  be  abated  to  the  extent  that  it 
was  necessary  to  perfect  the  title,  in  view  of 
the  purpose  for  which  the  land  was  to  be 
used.  We  are  therefore  of  the  opinion  that, 
inasmuch  as  appellee  agreed  to  such  abate- 
ment in  the  purchase  price,  the  judgment  of 
the  lower  court  wbs  proper  as  to  the  $1,000 
paid  the  Consolidated  Company. 

[2]  But,  the  payment  of  the  $500  fee  pre- 
sents a  different  question.  The  attorney  was 
the  regular  attorney  of  the  Consolidated 
Coal  Company,  and  when  approached  by  the 
agents  of  the  Marrowbone  Company  offered 
to  nse  his  Influence  with  his  own  client  to 
procure  the  quitclaim  if  the  Marrowbone 
Company  would  pay  him  $500.  This  it 
agreed  to  do,  but  nowhere  does  it  appear  In 
tbe  record  that  appellee  was  informed  of  this 
purpose;,  on  the  contrary  he  was  told  that 
It  would  cost  them  $1,600  to  get  this  release, 
and  while  that  was  technically  true,  he,  not 
knowing  of  the  arrangement  with  the  attor- 
ney, was  induced  to  agree  to  an  abatement  of 
{1,500  in  the  purchase  price,  believing  that 
amount  was  being  demanded  by  the  Consoli- 


dated Company,  when  in  truth  and  in  fact 
It  was  only  asking  $1,000.  The  record  Is 
convincing  that  the  transaction  as  to  the 
$500  fee  was  carefully  concealed  from  him 
at  all  stages  of  the  negotiations.  He  was  a 
man  68  years  of  age,  uneducated,  and  with 
little  experience  In  business  matters.  It  is 
not  dlfiBcult  to  understand  how  he  was  over- 
reached and  deceived  by  these  shrewd  and 
calculating  business  men  when  they  told  him 
that  it  would  cost  them  $1,500  to  get  the  re- 
lease. It  is  evident  that  he  understood  them 
to  mean  that  the  Consolidated  Company 
wonld  not  make  it  for  less,  and  it  is  plain 
that  when  appellant  made  him  pay  this  ex- 
orbitant fee  for  services  rendered  to  it  and 
for  it  he  was  deceived,  overreached,  and  Im- 
posed upon.  In  other  words  Coleman,  not 
being  in  possession  of  all  the  facts,  agreed, 
without  knowing  it,  to  pay  the  attorney  a 
$500  fee  for  rendering  appellant,  and  not 
himself,  a  service.  It  is  inconceivable  that 
the  manager  of  the  Northern  Coal  &  Coke 
Company,  known  to  be  an  upright  business 
man,  would  not  have  agreed  to  this  until 
the  attorney  was  paid  $500  in  addition  to 
the  $1,000  which  tils  own  company  was  will- 
ing to  accept  Plainly  this  old  man  was  im- 
posed npon,  overreached,  and  deceived  to  the 
extent  of  this  attorney's  fee.  It  cannot  be 
for  so  slight  a  service  the  Marrowbone  Com- 
pany would  ever  have  agreed  to  give  the  at- 
torney $500  unless  they  could  make  Coleman 
pay  it  in  the  settlement;  certainly  Coleman 
would  not  have  paid  it  it  he  had  known  it 
When  analyzed,  it  was  an  agreement  be- 
tween the  Marrowbone  Company  and  the  at- 
torn^ of  the  Consolidated  Coal  Company 
that  it  (the  Marrowbone  Company)  would 
give  him  a  $500  fee  to  be  iiaid  by  Coleman 
without  his  knowledge,  if  he  (the  attorney) 
would  procure  from  his  client  (the  Consoli- 
dated (Company)  a  quitclaim  deed  the  Mar- 
rowbone Company  desired.  The  element  of 
good  faith  in  its  dealings  with  this  old  man 
upon  the  part  of  appellant  is  entirely  lack- 
ing. 

Judgment  affirmed  on  original  and  cross 
appeals. 


LOmSVILLD  &  N.  R.  CO.  t.  STRANOITS 
ADM'X.t 

(Court  of  Appeals  of  Kentucky.    Dec  16, 
Mia) 

1.  Mastkb  Airn  Sesvaht  ({  86*)— Ikjvbibs  to 
Sebvant— Railboads— Employxbs'   Liabi]> 

ITT    AOT^K-rFBCT. 

Where  an  employ^  of  a  carrier  is  injured 
or  killed  while  the  carrier  ia  engaged  in  mter- 
state  commerce,  tbe  federal  Umployera'  Liabil- 
ity Act  (Act  April  22,  1008,  c  149,  35  Stat 
65  [U.  S.  Comp.  St.  Supp.  1911,  p.  1322])  su- 
persedes all  state  laws  and  furnishes  the  en- 
tire basis  for  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  137 ;   Dec.  Dig.  {  86.*] 
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2.  PlXADIlTO    (i    889*)— Altkbnatits    Auje- 

OATIONS. 

Where,  in  an  action  for  death  of  a  car- 
rier's servant,  the  petition  alleged  that,  at  the 
time  of  the  injury,  intestate  was  in  defendant's 
service  as  a  brakeman  on  a  train  then  being 
operated  on  one  of  defendant's  highways  of  in- 
terstate commerce,  and  that  the  cars  and  trains 
were  then  being  used  in  interstate  or  intra- 
state commerce,  that  one  of  the  two  states  of 
facts  was  true,  but  plalnUff  did  not  know 
which,  and  that  her  intestate  was  killed  while 
so  engaged  as  a  direct  result  of  one  or  more  of 
all  of  the  acts  without  fault  on  his  part,  the  pe- 
tition was  not  sustainable  onder  Civ.  Code 
Prac.  {  113.  subd.  4,  authorizing  alternative  al- 
legations, since  Oie  rights  and  liabilities  of  the 
parties  under  the  state  law  and  the  federal 
Employers'  Liability  Act  (Act  AprU  22,  1908, 
c.  149,  35  Stat.  65  [U.  S.  Comp.  St  Supp. 
1911,  p.  1322])  were  essentially  different,  and 
hence  defendant  was  entitled  to  compel  plain- 
tiff to  elect  on  which  she  would  proceed. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent  Dig.  S|  1199-1209;    Dec.  Dig.  {  369.*] 

3.  Pusi&DiNo  (I  369*)— Election. 

In  negligence  cases,  the  cause  of  action 
which  survives  for  the  physical  and  mental  suf- 
fering between  the  accident  and  death  of  the 
person  injured  cannot  be  joined  with  a  cause 
of  action  given  b^  the  Constitution  and  stat- 
ute for  loss  resulting  to  decedent's  estate  from 
the  destruction  of  decedent's  earning  capacity ; 
the  plaintiff  being  restricted  to  the  common- 
law  cause  of  action  or  the  statutory  cause  and 
must  elect  which  one  he  will  prosecute. 

[Ed.  Note. — For  other  cates,  see  Pleading, 
Cent  Dig.  H  1199-1209 ;   Dec.  Dig.  i  369.*] 

4.  Pleading  ({  369*)— Monow  to  Elect- 
Time. 

Where  plaintiff  sought  to  join  a  cause  of 
action  at  common  law  for  death  of  a  railroad 
employ^  with  a  cause  of  action  under  the  fed- 
eral Employers'  Liabili^  Act  (Act  April  22, 
1908,  c.  149,  35  Stat  65  [U.  8.  Comp.  St  Supp. 
1911.  p.  1322]),  a  motion  by  defendant  to  re- 
quire plaintiff  to  elect  whether  she  would  pro- 
ceed under  the  state  law  or  under  the  federal 
statute,  made  before  proceeding  to  trial,  was  in 
time. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  «§   1199-1209:    Dec.  Dig.  |  36&7] 

6.  Master  and  Sebvant  (i  137*)— Injuries 
TO  Servant— Railboads—Bbakbuan— As- 
sumed Risk. 

While  a  brakeman  assumes  the  risk  from 
such  jerks  as  are  usual  and  ordinarily  incident 
to  the  prudent  operation  of  his  train,  and  if  in- 
jured or  killed  as  the  result  of  such  a  jerk 
there  can  be  no  recovery,  yet  if  he  is  killed  or 
injured  as  the  result  of  a  jerk  that  is  unusual 
and  unnecessary,  and  so  violent  as  to  show  a 
want  of  ordinary  care  on  the  part  of  the  train 
operatives,  a  recovery  may  be  had. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  }§  269,  270,  273,  274,  277, 
278;   Dec.  Dig.  |  137.*] 

6.  Master  and  Servant  ({  286*)— Death  or 
Servant  —  Unusual  Jebk  —  Nkolioencx  — 
Question  fob  Jubt. 

In  an  action  for  death  of  plaintiff's  de- 
cedent by  being  thrown  from  bis  train  by  a 
jerk,  whether  the  jerk  was  unusual  and  unnec- 
essary so  as  to  show  want  of  ordinary  care  on 
the  part  of  the  train  operatives  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  104^-1050; 
Dec.  Dig.  I  286.*] 


7.  Masteb  and  Sebvaitt  (|  86*)— Death  or 
Skbvant— Railroad  EMPLorte— Fbdkrai. 
Bmplotxbs'  Ijabiutt  Act. 

In  determining  whether  the  federal  or  state 
law  is  applicable  to  an  action  for  the  death  of 
a  railroad  employe,  the  test  is  whether  the  in- 
juries were  sustained  while  the  railroad  com- 
pany was  engaged  and  the  employ^  was  employ- 
ed in  interstate  commerce ;  if  so  the  fedend 
statute  applies,  and  if  not  the  state  law  is  ap- 
plicable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  137;   Dec  Dig.  |  88.*] 

8.  COMMKRCK  (i  27*) — Injuries  to  Servant— 
Railroads— Federal  Emflotebs'  Liabii.1- 
TT  Act. 

A  train  on  which  decedent  was  working  aa 
a  flagman  at  the  time  of  his  death  consisted  of 
19  cars,  the  majority  of  which  were  bron^t 
from  points  in  Kentucky  to  R.,  in  that 
state;  a  few  having  been  brought  from  Ten- 
nessee. The  conductor  was  directed  to  take 
all  the  cars  to  R.,  and  no  one  had  orders 
to  carry  them  any  further.  When  the  cars 
coming  from  Tennessee  reached  R.,  it  was 
the  end  of  their  interstate  journey,  and  after 
reaching  such  destination  new  orders  were  is- 
sued with  reference  to  their  further  destination, 
and  under  these  and  on  their  new  Journey  each 
car  was  destined  to  a  point  within  the  state. 
Held,  that  the  train  after  leaving  R.  was  not 
engaged  in  interstate  commerce,  and  henoe  an 
action  for  decedent's  death  was  maintainable 
only  under  the  state  law  and  not  under  the 
federal  Employers'  Liability  Act  (Act  April  22, 
1908,  c.  149,  36  Stat  66  [U.  S.  Comp.  St 
Supp.  1911,  p.  1322]). 

[Ed.  Note.— For  other  cases,  see  Commerce^ 
Cent.  Dig.  |  25 :   Dec  Dig.  {  27.*] 

9.  Evidence  (S  126*)  —  Relevancy  —  Res 
Gesta. 

Statements  made  by  decedent,  that  he  was 
jerked  from  a  train  on  which  he  was  employed, 
within  two  minutes  after  his  injuries  were  re- 
ceived, were  admissible  as  res  gestie. 

[Ed.  Note.— For  other  cases,  see  E^vidence, 
Cent  Dig.  ||  372-376;    Dec.  Dig.  |  128.*] 

10.  Maotkr  and  Servant  (H  101,  102*)— 
Neoliobnob— Ordinary  and  Gross  Nsau- 

OENCE. 

In  an  action  for  death,  plaintiff  may  re- 
cover for  ordinary  negligence,  and  hence  it  is 
not  necessary  that  he  prove,  or  the  court  re- 
quire the  jury  to  believe,  that  the  negligence 
of  those  in  charge  of  the  train  by  whiim  intes- 
tate was  killed  was  gross. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «§  135,  171,  174,  178-184, 
192 ;    Dec  Dig.  §§  101,  102.*] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Logan  Cotfnty. 

Action  by  Claude  Strange's  admlnistratrtz 
against  the  IJouisvllle  &  Nashville  Railroad 
Company.  Judgment  for  plaintUT,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Browder  &  Browder,  of  Russellvllle,  and 
Benjamin  D.  Warfleld  and  O.  H.  Moorman, 
both  of  Louisville,  for  appellant  S.  R. 
Crewdson,  of  Russellvllle,  B.  F.  Procter,  of 
Bowling  Green,  and  Hazelrlgg  &  Haaelrigs, 
of  Frankfort,  for  ai^>elle8. 

CLAT,  a  On  November  22,  1911,  OUtnde 
Strange,  an  employe  of  the  Lonisville  & 
Nashville  Railroad  Company,  was  killed. 
His     administratrix     brought    this     action 
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against  the  railroad  company  to  recover  dam- 
ages tor  his  death.  From  a  verdict  and 
judgment  In  her  favor  tor  the  sum  of  f  16,- 
000,  the  railroad  company  appeals. 

The  accident  happened  about  S:40  on  the 
morning  of  November  22,  1911.  The  deced- 
ent was  a  flagman  or  rear  brakeman  on  a 
freight  train  consisting  of  an  engine,  a  ca- 
boose, and  19  empty  coal  cars.  These  cars 
were  all  destined  to  certain  coal  mines  sltn- 
ated  In  the  state  of  Kentnclcy  on  the  O.  &  N.  di- 
vision of  the  defendant's  line  of  railway.  The 
tialn  was  to  begin  Its  Journey  at  RussellvIUe 
and  terminate  Its  Journey  at  Central  City. 
None  of  the  cars  were  destined  for  points  out- 
side of  the  state.  At  the  time  of  the  accident 
the  train  had  been  made  up  and  was  headed 
north.  All  that  remained  to  be  done  was 
for  the  conductor  and  engineer  to  register 
ont  Before  starting,  the  train  was  several 
Tsrds  south  of  the  register  office.  It  then 
b^an  to  move  slowly  towards  the  office  with 
a  view  of  stopping  there  In  order  to  enable 
the  oondoctor  and  engineer  to  register  out 
lite  catxxMe  was  a  box  car,  or  ordinary 
fright  car,  temporarily  equipped  as  a  ca- 
boose. It  had  doors  In  Its  sides  instead  of  In 
the  rear  and  front.  On  the  side  near  the 
center  of  the  car  was  a  step  and  handrail. 
When  last  seen,  decedent  was  on  the  side 
step  on  the  left-hand  side.  When  the  engi- 
neer reached  a  point  near  the  register  office, 
tlie  speed  of  the  train  was  reduced.  The 
conductor  left  the  train  and  went  into  the 
register  room.  About  a  minute  later  he  was 
joined  by  the  engineer. 

The  evidence  for  plaintiff  Is  In  substance 
as  lollows : 

Hal  King,  who  had  worked  as  a  brakeman 
for  the  Louisville  &  Nashville  Railroad  Com- 
pany for  about  2%  years,  and  for  the  Illi- 
nois Coitral  Ballroad  Company  about  2 
montlis,  and  who  on  the  occasion  of  the  ac- 
cident was  employed  by  the  defendant,  says 
that  he  was  at  a  point  In  the  yard  about  00 
yards  from  where  decedent  was  killed.  De- 
cedent was  standing  on  the  side  of  the  ca- 
boose as  it  passed  him.  The  train  was  then 
going  about  tour  miles  an  hour.  He  heard  a 
jeik  of  the  cars  and  then  heard  some  one 
halloa.  He  ran  to  the  point  of  the  accident 
and  found  decedent  with  both  legs  cut  off 
and  his  fbce  scarred  up.  Decedent  was  lying 
by  the  side  of  the  track.  The  car  had  pulled 
over  tilm.  Tills  was  not  over  two  minutes 
after  the  decedent  was  hurt  He  asked  de- 
cedent how  he  got  hurt,  and  decedent  said 
he  "was  Jerked  off."  Decedent  was  hurt  on 
tbe  HopkinsvUle  crossing,  and  the  caboose 
wu  about  2  car  lengths  north  of  that  cross- 
ing. It  was  about  14  car  lengths  from  the 
Hopkinsviile  crossing  to  the  Memphis  line 
crossing.  There  is  a  downgrade  from  the 
Hopkinsviile  crossing  to  the  Memphis  line 
crossing.  The  Jerk  that  he  beard  was  a  bard 
Jak.  "From  the  sound  of  these  cars  it  waS 
a  very  hard  Jerk."  It  was  not  a  usual  or 
cnstomarr  jerk;  "from  the  sound  of  the  cars 
161&W,— 16 


It  must  have  been  harder"  than  the  cus- 
tomary Jerk.  He  farther  stated  ttiat  brake- 
men  know  when  a  train  stops  and  starts  that 
there  Is  going  to  be  some  jerk.  He  himself 
had  been  jerked  some.  Never  made  a  trip 
without  some  Jerking.  Did  not  know  tliat  he 
had  ever  heard  one  harder  than  that 

Phil  Wilson,  a  section  foreman  employed 
by  the  defendant  when  decedent  was  killed, 
testified  that  he  was  down  at  the  shops  on 
the  day  of  the  accident  He  testified  that  he 
heard  the  train  when  It  moved  down.  It 
gave  a  hard  jerk.  In  a  few  minutes  he 
heard  that  a  man  was  killed.  Witness  had 
been  working  around  railroads  all  of  his  life, 
and  was  familiar  with  the  noise  of  trains. 
On  being  asked  whether  the  jerk  of  the  train 
was  a  customary  one  or  not,  he  answered, 
"It  was  harder  than  usual."  He  testified 
tliat  the  noise  of  the  Jerk  came  from  about 
the  Hopkinsviile  crossing. 

H.  I..  Ryan,  the  conductor  in  charge  of  the 
train,  testified  that  he  told  decedent  that  the 
train  would  pull  down  to  the  office  and  get 
orders,  and  directed  the  decedent  to  couple 
the  air  to  the  caboose.  He  then  rode  the 
train  to  a  point  near  the  office.  On  leaving 
the  train  he  went  into  the  office.  The  train 
was  then  fiagged  across  the  Memphis  line. 
The  train  pulled  over  the  crossing  while  he 
was  in  the  office.  Shortly  thereafter  the 
engineer  came  into  the  office.  Pretty  soon  a 
man  came  in  and  said  Strange  was  hurt 
When  they  got  to  the  point  where  Strange 
was  hurt,  he  was  on  a  oot  He  only  heard 
one  Jerk  of  the  train.  Witness"  testimony  as 
to  the  character  of  the  jerk  Is  as  follows: 
"Q.  What  character  of  jerk  was  that?  A. 
It  was  a  tolerably  hard  Jerk,  but  I  have 
heard  lots  harder,  and  some  not  so  hard; 
but  It  was  a  jerk  that  is  liable  to  occur  on 
any  freight  train.  Q.  Hard  enough  to  Jerk 
a  man  off?  A.  Very  often  the  case,  unless 
a  man  is  holding  on.  When  a  man  is  not 
expecting  a  Jerk,  sometimes  a  very  small 
jerk  will  Jerk  him  off." 

When  decedent  reached  the  office,  he  said, 
"Cap,  they  Jerked  me  off." 

Vernon  Oorham  testified  that  he  had  been 
in  defendant's  employ  for  4%  years.  On  the 
necessity  of  the  Jerk  he  testified  as  follows: 
"Q.  In  your  Judgment,  would  you  regard  it 
careful  and  prudent  railroading  for  the  en- 
gineer to  move  his  engine  down  there  at  the 
rate  of  four  or  five  miles  an  hour,  and  re- 
duce the  speed  of  his  train  as  If  he  was  go- 
ing to  stop,  and  apply  the  steam  and  start 
suddenly  and  Jerk  It?  (Objected  to.)  A.  No. 
sir.  Q.  Would  there  be  danger  in  managing 
the  train  In  that  way?  A.  In  the  first  place, 
he  la  liable  to  lilt  another  train  on  the  cross- 
ing. Somebody  else  might  try  the  same 
thing,  and  he  is  liable  to  Jerk  the  train  In 
two:  or  to  Jerk  some  one  off  like  It  did  bap- 
pen.  (Objected  to.)  •  •  *  Q.  In  stopping 
and  starting  freight  trains,  Is  there  any  way 
possible  for  the  engineer  to  avoid  the  mn- 
nlng  In  and  running  oat  of  the  slack  of  th6 


Digitized  by 


Google 


242 


101  SOUTUWESTEBN  REPORTEiB 


(Kr- 


train?  A.  Of  coarse,  be  cannot  avoid  the 
slack  rtinning  up  In  ttte  train,  but  wben  he 
goes  to  stop  be  can  stop  easy.  Q.  He  can 
reduce  tbat  jerk,  but  be  cannot  eliminate  It 
entirely?  A.  No,  sir.  Q.  It  Is  common  Id 
tbe  operation  of  freight  trains,  more  or  less 
Jerking?  A.  Tea,  sir.  Q.  It  can't  be  aTold- 
ed,  can  It?  A.  No,  sir;  can't  avoid  some 
Jerking." 

It  further  develops  from  tbe  evidence  of 
the  engineer  that  when  he  got  near  the  office 
the  conductor  Jumped  off  and  went  to  the 
office.  He  then  passed  the  office  and  got  a 
signal  to  go  ahead.  He  gave  the  engine 
steam  and  started  across  the  crossing.  He 
never  felt  any  Jerk  at  all.  A  man  on  the 
engine  cannot  feel  a  jerk  as  well  as  a  man 
on  the  rear  end.  He  opened  up  the  throttle 
gradually.  As  he  approached  tbe  Memphis 
line  crossing,  tbe  slack  ran  in.  Wben  be 
struck  the  grade  and  opened  up  his  engine, 
the  slack  ran  out  That  causes  the  Jerk.  He 
did  not  open  up  his  throttle  violently  or  un- 
usually. Every  movement  of  the  train  was 
controlled  by  him.  He  shut  the  throttle  off 
himself.  There  was  no  necessity  for  an  un- 
usual Jerk. 

Jess  Ramsey,  bead  brakeman,  testified  tbat 
be  signaled  tbe  engineer  across  the  Memphis 
line.  He  did  this  In  response  to  a  signal 
from  the  rear  brakeman.  In  going  across 
there  was  no  necessity  for  a  bard  Jerk, 
though  it  was  Impossible  to  start  a  freight 
train  without  a  snatch.  Norman  Wyatt,  the 
fireman,  testified  tbat  tbe  train  had  almost 
stopped  wben  the  signal  to  go  over  tbe  Mem- 
phis line  crossing  was  received.  The  en- 
gineer opened  up  bis  throttle  and  moved 
over  the  crossing.  From  what  the  engineer 
said,  it  was  his  understanding  to  let  the  en- 
gine toll  to  a  certain  point.  When  he  reach- 
ed the  throttle,  it  was  not  entirely  shut  off. 
He  pushed  the  throttle  and  shut  it  off. 

It  is  Insisted  that  tbe  court  erred  In  re- 
fusing to  require  plaintiff  to  elect  whether 
she  would  proceed  under  the  state  law  o^ 
the  federal  Employers'  liability  Act 

In  her  petition  plaintiff  made  the  follow- 
ing allegation:  "She  says  further  that  at 
the  time  of  tbe  injury  aforesaid  her  said  in- 
testate was  in  the  service  of  the  defendant 
as  brakeman  upon  its  said  train,  which  was 
then  being  used  and  operated  on  one  of  its 
highways  of  Interstate  commerce,  and  tbat 
said  cars  and  trains  were  then  being  used 
in  Interstate  commerce,  or  were  being  used 
in  intrastate  commerce,  and  tbat  one  of  the 
two  states  of  facts  is  true,  and  she  does  not 
know  and  cannot  state  which  is  true,  and 
that  her  said  intestate  was  killed  while  so 
engaged,  as  the  direct  result  of  one  or  more 
of  all  of  said  acts  Of  negligence  combined, 
and  without  fault  on  his  part" 

Before  proceeding  Into  trial,  defendant 
made  a  motion  to  require  plaintiff  to  elect 
whether  she  would  proceed  under  the  state 
law  or  Federal  Employers'  Liability  Act 
AprU  22,  1908k  c.  149,  85  Stat  66  (U.  S. 


Comp.  Bt  Supp.  1911,  II.  1822).  Thla  motion 
was  overruled.  Thereupon  plalntltrs  evi- 
dence was  heard.  Plaintiff  was  permitted 
to  prove  the  number,  ages,  and  sex  of  her 
children,  and  to  show  tbat  her  husband  was 
a  man  of  good  moral  character.  At  the  con- 
clusion of  plaintiff's  evidence  tbe  motion  to 
elect  was  again  overruled.  Thereupon  de- 
fendant's evidence  was  heard.  At  the  con- 
clusion of  all  the  evidence,  tbe  court  held 
that  tbe  case  was  controlled  by  the  state  law, 
and  directed  the  Jury  in  arriving  at  their 
verdict  not  to  take  Into  consideration  any  of 
the  evidence  in  regard  to  the  number,  ages, 
and  sex  of  the  decedent's  children,  or  In  re- 
gard to  his  moral  character.  The  court  then 
Instructed  the  Jury  and  submitted  the  case 
under  the  state  law. 

[1]  Counsel  for  plaintiff  contend  that  the 
method  of  pleading  adopted  in  their  petition 
Is  authorized  by  subsection  4  of  section  113 
of  tbe  Civil  Code  of  Practice,  which  pro- 
vides: "But  a  party  may  allege,  alternative- 
ly, the  existence  of  one  or  another  fact,  if 
he  state  that  one  of  them  is  true,  and  tiiat 
be  does  not  know  which  of  them  is  true" 
The  case,  however,  is  not  one  of  mere  al- 
ternative pleading  of  facts,  for  the  sole  pur- 
pose of  pleading  the  facts  in  the  alternative 
was  to  Invoke  the  application  of  both  tbe 
state  law  and  the  federal  statute.  It  Is  well 
settled  that,  where  the  carrier  is  engaged  In 
Interstate  commerce  and  the  employe  Is  in- 
jured while  employed  in  interstate  commerce, 
tbe  federal  statute  supersedes  all  state  laws 
and  covers  the  entire  field.  Mondou  v.  New 
York,  New  Haven  &  Hartford  R.  Co.,  22a 
V.  8.  1,  53-65,  32  Sup.  Ct  169,  56  L.  Ed. 
327,  38  li.  R.  A.  (N.  S.)  44 ;  MUsourl,  Kansas 
&  Texas  Ry.  Co.  v.  Wulf,  226  C.  S.  570,  576, 
33  Sup.  Ct  135,  57  L.  Ed.  355;  Michigan 
Central  R.  Co.  v.  Vreeland,  227  V.  8.  69,  67, 
33  Sup.  Ct  192,  57  L.  Ed.  417. 

[2]  Were  the  parties  themselves  and  the 
rights  and  liabilities  of  the  parties  precisely 
the  same  under  both  tbe  state  law  and  tbe 
federal  statute,  there  would  doubtless  be  no 
good  reason  for  requiring  an  election;  bat 
such  Is  not  the  case.  Among  the  points  of* 
dissimilarity  may  be  mentioned  tbe  follow- 
ing: 

(1)  Under  tbe  federal  statute  the  action  Is 
vested  in  the  decedent's  personal  represen-. 
tatlve  for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employ^; 
and,  if  none,  then  of  such  employe's  parents; 
and,  if  none,  then  of  tbe  next  kin  dependent 
upon  such  employ^;  while  in  a  case  arising 
under  the  state  law  the  right  of  action  Is 
vested  In  the  personal  representative  for  the 
benefit  of  the  decedent's  estate. 

(2)  Under  the  federal  statute  tbe  f^ow- 
servant  rule  is  abolished.  Under  the  state 
law  It  is  still  in  force,  subject  to  certain 
modifications  which  need  not  be  noticed. 

(3)  Under  tbe  federal  statute  tbe  employ^ 
does  not  assume  the  risk  of  his  employment 
in  cases  where  the  violation  by  the  carrier 
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of  any  statute  enacted  for  the  safety  of  the 
employes  contilbates  to  tbe  death  or  Injury 
of  said  einpIoy&  Under  the  state  law  the 
doctrine  of  assumed  risk  applies  and  Is  sub- 
ject to  such  modification. 

(4)  Under  the  federal  statute,  the  action 
most  be  brought  within  two  years  from  the 
day  the  cause  of  action  accrued.  Under  the 
state  law  the  action  must  be  brought  within 
one  year  from  the  day  the  cause  of  action  ac- 
crued. 

(5)  Under  the  federal  statute,  contributory 
negligence  does  not  bar  a  recovery,  but  the 
damages  are  diminished  by  the  Jury  in  pro- 
portion to  the  amount  of  negligence  attri- 
butable to  such  employ^.  Furthermore,  an 
employe  is  never  guilty  of  contributory  neg- 
ligence In  cases  where  the  violation  by  the 
carrier  of  any  statute  enacted  for  the  safety 
of  the  employe  contributed  to  the  death  or 
Injury  of  such  employe.  Under  the  state  law, 
contributory  negligence  bars  a  recovery. 

[3]  These  points  of  dissimilarity  make  it 
plain  not  only  that  the  parties  and  their 
rights  and  liabilities  are  essentially  different 
ander  the  two  laws,  but  that  in  many  cases 
there  wUl  be  a  material  difference  in  the 
pleadings  and  the  character  of  the  evidence 
that  may  be  heard.  With  such  essential  dif- 
ferences between  tlK  two  laws  we  are  unable 
to  percdve  how  a  party  may  properly  pro- 
ceed under  both  at  the  same  time.  In  cases 
of  negligence  causing  death,  we  have  held  In 
a  number  of  instances  that  the  cause  of  ac- 
tion which  survives  for  the  physical  pain  and 
mental  anguish  suffered  during  the  period  be- 
tween the  accident  and  death  cannot  be  join- 
ed with  the  cause  of  action  given  by  the  Gon- 
stitntion  and  the  statute  for  the  loss  result- 
ing to  the  decedent's  estate  for  the  destruc- 
tion of  his  earning  capacity,  and  that  the 
party  complaining  is  restricted  to  the  com- 
mon-law cause  of  action  or  the  statutory 
cause,  and  must  elect  which  one  he  will  pur- 
sue. Connor  t.  Paul,  12  Bush,  145;  Hans- 
ford V.  Payne,  11  Bush,  385 ;  Hackett  v.  Rail- 
road Co.,  95  Ky.  236,  24  S.  W.  871,  15  Ky. 
Law  Bep.  612 ;  L>.  &  N.  R.  Co.  t.  McElwaln, 
98  Ky.  7D0,  34  S.  W.  236, 18  Ky.  Law  Rep.  370, 
34  L.  R.  A.  788,  56  Am.  St  Rep.  385;  Thomas 
V.  MaysviUe  Gas  Co.,  108  Ky.  224,  56  S.  W. 
153,  21  Ky.  Law  Bep.  1600,  53  L.  B.  A,  147 ;  O. 
&  N.  B.  Co.  V.  Barclay's  Adm'r,  102  Ky.  16, 
43  S.  W.  177,  19  Ky.  Law  Bep.  097 ;  Louis- 
TlUe  By.  Co.  v.  Will,  66  S.  W.  628,  23  Ky.  Law 
Rep.  1961 ;  Levris  v.  Taylor  Coal  Co.,  112  Ky. 
845,  66  S.  W.  1044,  23  Ky.  Law  Bep.  2218,  57 
Li  B.  A.  447.  Indeed,  the  precise  question 
here  undw  consideration  was  before  this 
coort  in  the  case  of  South  Covington  &  C.  St 
Ry.  Co.  y.  Flnan's  Adm'x,  16S  Ky.  340,  165 
S.  W.  742.  There  plaintifTs  cause  of  action 
was  stated  in  three  separate  paragraphs.  In 
the  first  paragraph  plaintiff  based  her  right 
of  recovery  on  the  common  law.  In  the 
second  paragraph  she  pleaded  that  the  de- 
fendant was  engaged  in  interstate  commerce 
and  her  decedent  was  injured  while  employed 


in  interstate  commerce,  thus  Invoking  the 
aid  of  the  federal  Employers'  Liability  Act. 
In  the  third  paragraph  she  rested  her  case  on 
the  statute  of  the  state  of  Ohio.  Before  an- 
swer defendant  moved  the  court  to  require 
plaintiff  to  elect  which  cause  of  action  she 
would  prosecute.  This  motion  was  overruled. 
It  was  held  that  the  circuit  court  erred  in 
refusing  to  require  plaintiff  to  elect  under 
which  paragraph  bf  the  petition  she  would 
prosecute  her  case.  While  the  precise  ques- 
tion involved  has  not  been  passed  on  by  the 
Supreme  Court  of  the  United  States,  its  rul- 
ings on  other  questions  of  a  similar  character 
tend,  we  think,  to  sustain  the  views  herein 
announced.  The  decisions  of  that  court 
make  it  reasonably  plain  that  there  can  be  no 
such  thing  as  an  alternative  right  of  action 
under  the  federal  or  state  law;  for  both 
cannot  occupy  the  same  field,  and  if  the  fed- 
eral statute  is  applicable  the  state  law  is  ex- 
cluded by  reason  of  the  supremacy  of  the 
former  under  our  national  Constitution. 
Thus  in  the  case  of  St  Louis,  San  Francisco 
&  Texas  By.  Co.  v.  Seale,  229  U.  S.  156,  83 
Sup.  Ct.  mi.  57  L.  Ed.  1129,  plaintiffs*  petition 
stated  a  case  under  the  state  law.  The  de- 
fendant, by  its  special  exceptions,  called  at- 
tention to  the  federal  statute  and  suggested 
that  the  state  statute  did  not  apply.  Plain- 
tiffs, with  the  sanction  of  the  court,  stood  by 
their  petition.  It  developed  from  the  evi- 
dence tl»at  the  real  case  was  controlled,  not 
by  the  state  statute,  but  by  the  federal  stat- 
ute. It  was  held  that  the  case  proved  was 
not  pleaded,  and  that  plaintiffs  were  not 
entitled  to  recover.  In  the  case  of  St  Louis, 
Iron  Mountain  &  Southern  By.  Co.  v.  Hester- 
ly,  Adm'r,  228  U.  8.  702,  88  Sup.  Ct  703,  67 
Ii.  Ed.  1031.  It  was  hPid  thst  defendant  was 
not  estopped  to  rely  on  the  federal  statute  by 
a  plea  of  contributory  negligence  under  the 
state  law  on  the  ground  that  the  right  of 
election  was  in  the  plaintiff,  and,  as  he  re- 
lied on  the  state  law,  defendant  had  no 
choice  if  it  was  to  defend  on  facts. 

[4]  In  the  case  under  consideration  the 
motion  to  elect  was  made  in  due  time.  De- 
fendant had  the  right  to  know  in  advance 
under  which  law  it  would  be  required  to  de- 
lend.  The  trial  court  therefore  erred  in 
oyermling  defendant's  motion. 

[B]  Another  error  relied  on  Is  the  failure 
of  the  trial  court  to  give  a  peremptory  in 
favor  of  defendant  In  this  connection  it  is 
insisted  that  the  evidence  fails  to  show  that 
the  Jerk  which  resulted  in  decedent's  death 
was  anything  more  than  an  ordinary  or 
usual  Jerk.  It  is  the  rule  that  brakemen  on 
a  train  assume  the  risks  and  hazards  aris- 
ing from  such  Jerks  as  are  usually  and  ordi- 
narily incident  to  tlie  prudent  operation  ot 
the  train,  and  if  injured  or  killed  as  a  result 
of  such  a  Jerk  there  can  be  no  recovery ;  but 
if  killed  or  injured  as  the  result  of  a  Jerk 
which  was  unusual  and  unnecessary,  and  so 
violent  as  to  show  a  want  of  ordinary  care  on 
the  part  of  those  operating  the  train,  then 
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a  T^overy  may  be  had.  Central  Kentucky 
Traction  Co.  t.  Smedley,  160  Ky.  698,  ISO 
S.  W.  658. 

[8]  As  no  precise  rule  can  be  laid  down  for 
determining  the  amount  and  character  of 
evidence  sufficient  to  justify  a  recovery,  each 
case  will  have  to  turn  on  its  own  peculiar 
facts.  In  the  present  case  there  was  evidence 
that  the  decedent  was  Jerked  from  the  train 
so  violently  that  he  rolled  under  one  of  the 
cars  and  was  killed.  There  is  evidence  to 
the  effect  that  the  Jerk  was  a  very  hard  one, 
and  harder  than  usual.  Even  the  conductor, 
who  heard  the  Jerk  while  in  the  register 
office,  says  that  it  was  a  tolerably  bard  Jerk, 
though  he  had  hbard  Jerks  harder  than  that 
One  of  the  witnesses  who  was  a  railroad 
man  of  several  years  experience  says  that 
he  did  not  know  that  he  had  ever  heard  a 
harder  jerk.  Another  witness  says  that  the 
prudent  operation  of  the  train  did  not  re- 
quire a  Jerk  of  that  character  at  that  time. 
Indeed,  the  engineer  himself  says  that  there 
was  no  necessity  for  an  unusual  jerk  at  the 
time  he  opened  the  throttle  and  started 
across  the  Memphis  branch  road.  Taking 
into  consideration  the  fkict  that  there  was 
evidence  tending  to  show  that  the  prudent 
operation  of  the  train  did  not  require  a  Jerk 
of  an  unusual  character,  and  that  the  jerk 
was  not  only  a  very  hard  one,  but  unusual  and 
sufficimtly  violent  to  throw  the  decedent  from 
the  car  and  to  cause  him  to  roll  under  the 
train,  it  Is  apparent  that  the  evidence  here 
is  much  stronger  than  that  in  the  case  of 
Ia  &  N.  B.  R.  Co.  V.  Greenwell's  Adm'r,  144 
Ky.  796,  139  S.  W.  934,  and  the  cases  therein 
cited,  and,  in  our  opinion,  was  sufficient  to 
Justify  the  submission  of  the  case  to  the 
Jury.  I.  C.  R.  R.  Co.  v.  Hansbrough's  Adm'r, 
151  Ky.  804,  152  S.  W.  953;  L.  &  A.  R.  Co. 
V.  PhilUps'  Adm'r,  161  Ky.  446,  152  S.  W. 
246. 

[7]  In  determining  whether  or  not  the  fed- 
eral or  state  law  is  applicable  to  an  action 
of  this  character,  the  test  is  this:  Were  the 
injuries  of  the  employ^  sustained  while  the 
company  was  engaged  and  the  employ^  was 
employed  in  interstate  commerce?  If  so, 
the  federal  statute  applies ;  if  not,  the  state 
law  is  applicable.  St  Louis,  San  Francisco 
&  Texas  Ry.  Co.  v.  Seale,  supra;  Second 
Employers'  UabUity  Cases,  223  U.  S.  1,  63, 
32  Sup.  Ct  169,  56  L.  Ed.  327,  38  L.  R.  A. 
(N.  S.)  44 ;  Pederson  v.  Deleware,  Lackawan- 
na &  Western  R.  Ca,  229  U.  B.  146,  33  Sup. 
Ct  648,  57  L.  Ed.  1125. 

[S]  What  are  the  facts  of  this  case?  The 
train  on  which  decedent  was  working  consist- 
ed of  19  car&  The  majority  of  those  cars 
were  brought  from  points  in  Kentucky  to 
Russellvllle.  A  few  of  the  cars  were  brought 
from  points  in  Tennessee.  The  conductor 
was  directed  to  bring  all  of  the  cars  to  Uua- 
sellviUe.  No  one  bad  orders  to  carry  the 
cars  any  further.  When  the  cars  coming 
from  Tennessee  reached  RussellvUle,  It  was 


the  end  of  their  Interstate  Journey.  After 
reaching  their  destination,  new  orders  were 
issued  with  reference  to  their  destination. 
Under  these  new  orders  and  on  their  new 
journey,  each  car  in  the  train  was  destined 
to  a  point  within  the  state  of  Kentucky.  It 
is  apparent  therefore  that  the  carrier  was 
not  engaged,  nor  was  the  decedent  employed. 
In  Interstate  commerce  at  the  time  of  the 
injuries  resulting  in  his  death.  It  foUows 
therefore  that  the  trial  court  properly  held 
that  the  case  was  one  arising  under  the  state 
law,  and  not  under  the  federal  statute. 

[•]  The  statements  of  the  decedent  to  the 
effect  that  he  was  Jerked  from  the  train  were 
made  within  two  minutes  after  his  injuries 
were  received,  and  were  therefore  admissible 
as  a  part  of  the  res  gestee.  C,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Evans,  129  Ky.  152,  UO  S.  W. 
844,  33  Ky.  Law  Rep.  696. 

The  instructions  given  by  the  trial  court 
are  not  subject  to  complaint.  They  are  sub- 
stantlally  the  same  as  those  directed  to  be 
given  In  the  case  of  C,  N.  O.  ft  T.  P.  Ry.  Co. 
V.  Evans,  129  Ky.  152,  110  S.  W.  844,  33  Ky. 
Law  Rep.  696.  Indeed,  this  is  conceded  by 
counsel  for  defendant ;  but  it  Is  insisted  that 
they  should  not  have  been  given  because  the 
evidence  was  insufficient  to  take  the  case  to 
the  jury,  a  contention  which  we  have  hereto- 
fore considered  and  decided  adversely  to  de- 
fendant 

[10]  Being  a  death  case,  it  was  not  neces- 
sary for  plaintiff  to  show,  or  for  the  court  to 
require  the  Jury  to  believe,  that  the  negli- 
gence of  those  In  charge  of  the  engine  was 
gross.  In  such  a  case  a  recovery  may  be 
had  for  ordinary  negligence.  C,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Cook,  113  Ky.  161,  67  S.  W.  383, 
23  Ky.  Law  Rep.  2410;  I.  C.  R.  R.  Co.  v. 
Coleman,  69  S.  W.  13,  22  Ky.  Law  Bep.  878; 
Llnck  V.  L.  ft  N.  R.  R.  Co.,  107  Ky.  370,  54 
S.  W,  184,  21  Ky.  Law  Rep.  1097;  Clarke 
V.  L.  ft  N.  B.  R.  Co.,  101  Ky.  34,  39  S.  W. 
840,  18  Ky.  Law  Rep.  1082,  36  L.  B.  A.  123; 
L.  ft  N.  R.  R.  Co.  V.  Brown,  127  Ky.  732, 
106  S.  W.  795,  32  Ky.  Law  Rep.  662,  13  L. 
R.  A-  (N.  S.)  1135. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 

NUNN,  3.  (dissenting).  In  deciding  to 
reverse  this  case,  the  other  members  of  the 
court  have  reached  the  conclusion  that  sec- 
tion 113  of  the  Code,  permitting  alternative 
pleading,  Is  not  applicable.  My  view  of  this 
matter  is  so  very  different  that  I  feel  con- 
strained to  dissent  from  their  opinion.  The 
effect  of  this  ruling  of  the  court.  In  my  Judg- 
ment, wUl  lead  to  endless  confusion,  if  not 
disaster,  to  many  deserving  litigants,  and 
the  facts  here  bring  forcibly  to  mind  this 
danger. 

It  was  an  Interstate  train  until  it  reached 
Russellvllle,  and  there  a  train  order  from 
the  dispatcher  was  handed  to  the  conductor 
and  engineer  In  charge.  By  virtue  of  this 
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order,  the  train,  consisting  of  the  same  can, 
engine,  and  cx«w,  on  the  same  roadhed 
which  waa  an  Interstate  highway,  became 
an  intrastate  train.  The  delivery  of  the 
train  order  and  the  accident  occurred  at  the 
same  station,  and  practically  at  the  same 
time.  It  waa  a  telegraphic  order,  and  from 
its  very  nature  a  secret  one.  Only  the  rail- 
road company  and  Its  officers  In  charge  of 
the  train  knew,  or  could  know,  of  this  or- 
der that  worked  such  a  sudden  transition 
in  the  character  of  the  train. 

It  has  been  adjudged  that  It  Is  not  dlffi- 
cnlt  to  determine  whether  the  business  of 
the  carrier  Is  Intrastate  or  Interstate  com- 
merce. Conceding  the  accuracy  of  that 
Judgment,  it  certainly  assumes  a  full  knowl- 
edge of  all  the  facts,  and  no  Judge  of  dis- 
cretion would  undertake  to  decide  the  ques- 
tion until  all  the  proof  be  in.  In  advance 
of  the  trial,  and  In  a  great  number  of  cases, 
none  but  the  railroad  company  could  or  did 
know  what  character  of  commerce  a  train 
is  engaged  in.  If  one  does  not  know  all  the 
facts,  there  Is  at  least  an  even  chance  that 
he  will  make  the  ftital  mistake  of  basing 
his  action  upon  facts  wltUn  the  purview  of 
the  federal  law,  only  to  discover,  after  per- 
haps a  year's  litigation,  that  the  state  law 
alone  la  applicable,  a  nonsuit  results,  and 
a  plea  of  limitations  Interposed  as  a  bar  to 
any  farther  effort  to  recovery. 

While  subsection  4  of  section  113  of  the 
Civil  Code  was  enacted  long  l)efore  the  fed- 
eral Employors'  liability  Act,  and  not  In 
contemplation  of  it,  yet  its  purpose  was  to 
meet  just  such  conditions,  and  it  has  served 
that  purpose  for  a  great  many  years.  I  can 
see  no  good  reason  for  taking  It  out  of  serv- 
ice sow.  Trains  of  common  carriers  are 
engaged  in  interstate  or  intrastate  com- 
merce, one  or  the  other,  and  an  essential 
fact  for  recovery  In  actions  of  this  nature 
is  what  kind  of  commerce  the  train  was  en- 
gaged in;  for,  as  correctly  stated  in  the 
opinion  of  the  court,  if  Interstate  commerce, 
the  federal  law  only  applies,  and  the  state 
law  alone  is  applicable  if  it  is  intrastate 
commerce.  That  fact— that  is,  the  kind  of 
commerce  in  which  it  is  engaged — like  many 
other  facts  in  all  forms  of  actions,  is  pe- 
cnllarly  witliin  the  knowledge  of  the  ad- 
verse party.  Even  under  the  common  law, 
ud  independent  of  our  Code,  where  the 
focta  to  be  alleged  are  peculiarly  known,  or 
presumed  to  be  known  to  the  opposite  party, 
leas  certainty  and  particularity  are  requir- 
ed of  the  pleader  than  In  ordinary  cases.  6 
Ency.  Pld.  ft  Pr.  271.  But  the  Code  of  Prac- 
tice, by  the  section  referred  to,  goes  farther 
than  this,  and  specifically  confers  upon 
claimants  the  right  to  plead  alternatively 
tbat  the  one  or  the  other  fact  Is  true,  if  he 
does  not  know  which.  The  reason  for  this 
nle  of  the  Code  is  the  same  upon:  which 
the  above-named  practice  at  common  law  is 
fonnded.  The  adverse  party  knows  which 
iact  is  true,  and  no  right  of  his  is  prejudic- 


ed by  the  Code  provision  permitting  the  al- 
ternative statement  And  knowing  which 
fact  Is  true,  he  should  disclose  it,  and  not 
seek  to  make  the  other  party  elect  Anal- 
ogous is  the  requirement  upon  defendant 
when  he  seeks  to  have  return  of  summons 
quashed  because  of  mistake  in  the  name  of 
party  defendant  or  upon  his  special  demur- 
rer for  defect  of  parties,  he  is  required  to 
disclose  the  real  name  of  the  defendant,  or 
parties  in  interest 

To  me  the  Code  provision  is  too  plain 
for  misunderstanding.  A  party  nuiy— not  in 
some  cases  merely,  nor  except  in  the  case 
of  a  railroad  company,  but  may  in  all  cas- 
es— against  any  party  allege  alternatively 
the  existence  of  one  or  the  other  fact,  if  he 
state  that  he  does  not  know  which  of  them 
is  true.  The  plaintiff  did  exactly  that  in 
this  case,  and  nothing  more.  The  Code  per- 
mits It,  and  that  ought  to  be  sufficient  She 
does  not  plead  a  legal  conclusion,  or  say 
that  this  law  or  that  is  applicable,  but  she 
pleads  alternatiyely  the  fact  that  the  train 
was  either  engaged  in  interstate  or  intra- 
state commerce,  and  slie  does  not  know 
which.  It  is  no  answer  to  say  that  her  pur- 
pose was  to  Invoke  tlie  application  of  both 
the  state  and  federal  statutes.  Both  were 
enacted  for  the  benefit  of  litigants,  and  she 
had  a  right  to  invoke  the  aid  of  either  if 
the  factff  should  come  within  the  purview  of 
their  provisions.  She  was  not  claiming  un- 
der both  laws,  but  under  tbat  law  which 
one  fact  would  make  applicable  to  her  case, 
and  that  one  fact  she  did  not,  and  could  not, 
know,  but  which  was  within  the  knowledge 
of  the  railroad  company. 

Neither  can  it  be  said  tbat  there  was  a 
misjoinder,  or  that  she  was  attempting  to 
join  two  causes  of  action.  She  had  but  the 
one  grievance,  and  a  single  cause  of  action 
against  one  party  for  the  same  negligent 
acts.  If  the  negligent  acts  be  proven,  the 
defendant  is  liable  under  either  the  state  or 
federal  law. 

Neither  should  her  right  to  plead  alterna- 
tively be  denied  by  saying  that  under  the 
two  laws  there  is  a  difference  in  the  parties 
for  whose  benefit  a  recovery  may  be  had, 
or  that  the  rights  and  liablUtieB  of  the  liti- 
gants are  different  and  for  that  reason  there 
would  be  confusion  in  pleadings,  and  in  the 
introduction  of  evidence.  There  would  be 
more  force  in  this  argument  if  we  were  per- 
mitted to  repeal  the  Code  provision.  Since 
that  is  out  of  our  province,  and,  as  I  view 
it,  the  Code  plainly  authorizes  It,  an  objec- 
tion to  the  Code  of  the  confusion  arising 
from  It  should  be  addressed  to  the  Legis- 
lature, which  alone  has  power  to  repeal  or 
modify  It.  Moreover,  the  defendant  can 
save  itself  and  the  court  from  any  possible 
confusion  by  disclosing  the  facts  bearing  up- 
on the  question.  The  only  difference  in  proof 
required  under  the  two  laws  is  the  matter 
of  heirs  at  law  of  decedent,  and  their  de- 
pendency.   The  court  by  hearing  proof  up- 
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on  tUs  point  at  the  close  of  tbe  testimony 
may  preserve  every  right  of  both  parties 
wlttiont  any   possible  detriment  to  either. 

It  is  true  the  United  States  Supreme 
Oonrt,  in  the  case  of  St  L.,  S.  F.  &  T.  Ry. 
Co.  T.  Seale,  229  U.  S.  156,  33  Sup.  Gt  651, 
57  L.  Ed.  1129,  has  held  that  there  can  be  no 
alternative  right  of  action  under  the  state 
or  federal  law  because  the  federal  law  sup- 
ersedes the  state  law  if  the  injury  arises 
from  interstate  commerce.  For  that  rea- 
son the  party  cannot  choose  at  his  pleasure 
under  which  law  he  will  proceed  since  the 
facts  must  choose,  or  determine  for  him. 
But  it  is  one  thing  to  plead  and  rely  alter- 
natively on  tbe  state  and  federal  statutes, 
and  quite  another  thing  to  plead  alternative- 
ly the  existence  of  one  or  another  fact  when 
he  is  entitled  to  recover  If  either  fbct  ex- 
ists. 

Moreover,  I  fail  to  see  in  what  way  the  ap- 
pellant was  prejudiced  by  the  court's  fail- 
ure to  require  an  election.  In  view  of  the 
fact  that  the  train  causing  tbe  death  was 
engaged  in  intrastate  commerce,  the  only 
superfluous  or  hurtful  evidence  admitted  was 
as  to  the  intestate's  heirs  at  law,  and  their 
dependency  upon  him.  Wben  the  character 
of  tbe  train  was  ascertained,  the  court  oral- 
ly admonished  the  Jury  that  they  should  not 
give  any  consideratlan  to  that  evidence, 
and  again  in  its  written  instructions  reiter- 
ated that  statement  We  are  disposed  to 
attribute  to  a  Jury  Solomon-like  wisdom  In 
questions  of  fact  On  a  matter  of  excluded 
testimony,  why  should  we  regard  them  as 
controlled  and  influenced  by  child-like  im- 
pressions? We  must  assume  that  they  are 
men  of  intelligence  and  probity  suflldent  to 
feel  themselves  bound  by  oath  to  observe 
the  law  of  the  case  as  given  to  them  by 
the  court,  and  therefore  I  am  forced  to  the 
conviction  that  they  did  disregard  the  evi- 
dence above  referred  to. 

Tbe  necessity  of  dissenting  from  my  As- 
sociates of  the  court  is  not  only  unpleasant, 
but  embarrassing.  For  their  ability  and 
their  honesty  of  opinion  and  sincerity  of 
purpose  I  have  the  utmost  respect.  It  may 
seem  a  light  thing  to  dissent,  because  one 
thereby  in  a  measure  escapes  responsibility 
for  the  effect  of  the  opinion;  but,  because 
of  my  respect  for  the  other  members  of  tbe 
court,  it  Is  to  me  a  most  serious  undertak- 
ing. But  notwithstanding  these  considera- 
tions, I  cannot  refrain  from  giving  expres- 
sion to  my  opinion  upon  this  question. 


CINCINNATI.   N.   O.   &  T.  P.    BY.  CO.  v. 

GOLDSTON, 

(Court  of  Appeals  of  Kentucky.    Dee.  12,  1918.) 

1.  Mabteb  and  Skbvani  (i  265*)— Actions- 
Federal  Emplotebs'  Liabilitt  Act— Bub- 

DKN    OF  PbOVINO   NeOLIOENCK. 

An  employe,  suing  under  the  federal  'Ejm- 
ployers'  Liability  Act  (Act  April  22,  1908,  c. 


149,  35  Stat  6S  [U.  8.  Comp.  St  Snpp.  1911, 
p.  1322])  for  personal  injuries,  has  this  burden 
of  showing  that  defendant's  employes  were 
guilty  of  negligence  causing  his  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f i  877-908,  955 ;  Dec.  Dig. 
S  265.»] 

2.  Master  and  Sebvant  (5  291*)— Injtjbiss— 
Instbuctions— GoNFOBmTT  TO  Issttes. 

Where  the  negligence  in  issue  in  a  railroad 
conductor's  action  for  injuries  while  boarding 
a  train  was  the  defective  condition  of  tbe  ca- 
boose step  and  tbe  sudden  jerking  of  the  train 
throwing  him  under  the  wheels,  an  instruction 
that  if  the  engineer,  while  part  of  tbe  train 
was  still  on  the  side  track,  negligently  or  with- 
out a  signal  caused  tbe  train  to  go  forward 
with  tbe  purpose  of  leaving  the  yards  with  a 
quick  and  violent  movement  and  thereby  caused 
plaintiff  to  be  thrown  from  tbe  step,  tbe  jury 
should  find  for  plaintiff,  was  erroneous,  being 
based  in  part  upon  negligence  by  the  engineer 
in  starting  before  he  received  a  signal,  when 
that  was  not  in  issue. 

[Ed.  Note. — For  other  cases,  see  Blaster  and 
Servant  Cent  Dig.  if  im,  1134,  1136-1146; 
Dec.  Dig.  I  291.*] 

3.  Mabteb  and  Sebvant  (g  293*)— Injttsixs— 
Instbuotions— Unneoessabt  Jbbkino. 

Instructions  in  a  railroad  conductor's 
action  for  injuries  by  being  Jerked  from  tbe 
caboose  step  by  the  sudden  jerking  of  tbe  train, 
should  have  used  the  terms  "violent  unusual, 
and  unnecessaiy,"  in  characterising  the  jerk, 
instead  of  "quick,  violent  sudden,  ana  unusuaL 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1148-1156,  1158-U60; 
Dec  Dig.  i  293.*] 

4.  Mabteb  and  Sebvant  (i  293*)— Instbuo- 
tions—Misusadino  Instbuotions— Repeti- 
tion or  Issues. 

Where,  in  an  action  for  injury  to  a  railroad 
conductor  by  being  Jerked  from  the  caboose 
stn>  because  of  a  sudden  Jerk  of  the  train  or  a 
detective  step,  the  court  submitted  in  one  in- 
struction the  L>sue  of  tbe  sudden  jerk,  it  was 
confusing  to  again  submit  the  same  question 
in  a  second  instruction  which  also  submitted  the 
question  of  a  defective  step. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {{  1148-1156,  1158-1160; 
Dec.  Dig.  f  293.*] 

6.  Mastbb  and  Sebvant  ({  203*)— Asbuukd 

Risk — Nature  ot  Detense. 

The  defenses  of  contributory  negligence 
and  assumed  risk  are  distinct  tbe  doctrine  of 
assumed  risk  resting  upon  an  agreement  by 
the  servant  that  the  master  shall  not  be  liable 
for  an  injury  ordinarily  incident  to  the  service, 
or  arising  from  a  known  and  obvious  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  538-543;    Dec.  Dig.  | 

6.  Mabteb  and  Sebvant  (K  206,  217,  226*)— 
AssuuED  Risk. 

An  employe  assumes  all  of  tbe  ordinary 
risks  incident  to  his  employment  as  well  as 
those  of  which  he  may  know  in  the  exercise  of 
ordinary  care,  but  he  does  not  assume  risks 
created  by  the  master's  negligence,  or  latent 
risks. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |§  650,  574r-600,  659-667; 
Dec.  Dig.   11  206,  217,  226.*] 

7.  Mastbb  and  Sebvant  (§  288*)— Injubieb— 
JuBT  Question- Assuuxd  Bibk. 

Evidence,  in  an  action  for  injuries  to  a 
railroad  conductor  by  being  jerked  from  the 
caboose  step  by  a  sudden  Jerking  of  tbe  train, 
held  to  make  it  a  Jury  question  whether  the  jerk 
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«u  only  the  ordinary  morement  of  the  train, 
the  riak  of  injury  from  which  plaintiff  aasnmed. 
[Ed.  Note.— For  other  casea,  aee  Maater  and 
Servant,  Cent  Dig.  H  106&-1068;  Dee.  Dig. 
|28a»] 

8.  Mastxb  and  Skbvant  (|  295*)— Injitbixs— 

Issuxs— Assumed  Risk. 

Where  there  waa  more  evidence,  in  an  ac- 
tion for  injuries  to  a  railroad  conductor  by 
being  jerlced  from  a  caboose  step,  that  the  jerk 
was  only  an  ordinary  movement  of  the  train, 
than  that  it  was  violent  and  unnecessary,  the 
court  should  have  instmcted  upon  the  question 
of  assumed  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1168-U79:  Dec.  Dig.  | 
295.*] 

Appeal  from  Circuit  Conrt,  Boyle  Connt7- 
Action  by  li.  S.  Ooldston  against  tbe  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Ball- 
way  Company.  E^m  a  judgment  for  plain- 
tur,  defendant  appeals.  Beveraed,  and  new 
trial  granted. 

Charles  H.  Bodes  and  Nelson  D.  Bodes, 
both  of  DanvUle,  and  John  Qalvln,  of  Cin- 
•dnnatl,  OMo,  for  appellant.  Bobert  Hard- 
ing, John  W.  Bawllngs,  and  Emmet  Poryear, 
all  of  Danville^  for  appellee. 

MILLER,  3.  The  appellee,  Ooldston,  was 
Injured  on  Angnst  10,  1911,  while  In  the 
service  of  the  appellant  as  the  conductor  of 
a  freight  train.  The  train,  consisting  of  33 
cars,  was  standing  on  tbe  side  trade  No.  3 
In  tile  yards  of  the  appellant  in  Danville, 
about  5  o'clock  in  the  afternoon  ready  to  de- 
part upon  Its  trip  to  Oakdale,  Tenn.  The  en- 
gine was  within  about  one  car  length  of  the 
switch  which  connects  the  side  track  with 
the  "lead"  track,  which  leads  into  several 
parallel  side  tracks  west  of  the  south-boimd 
main  track.  From  the  point  where  side  track 
No.  3  entered  the  "lead"  track,  to  the  point 
where  the  "lead"  track  joins  the  south-bound 
track,  is  a  distance  of  about  ten  car  lengths. 
The  catMoee,  which  was  on  the  rear  end  of 
the  train,  was  a  box  car  caboose,  made  from 
what  was  originally  an  ordinary  box  car. 
The  caboose  had  a  door  at  each  end,  and  also 
a  door  In  the  middle  of  each  of  its  sides; 
and  under  these  side  doors  there  was  a  step 
of  wood  and  Iron  eight  or  ten  inches  broad, 
and  about  six  feet  long,  while  there  was  at- 
tadied  to  the  caboose,  on  each  side  of  the 
two  doors,  an  iron  tod  known  as  a  "grab- 
iron."  The  stei>8  and  grabirons  were  for  the 
me  of  the  trainmen  in  boarding  the  caboose. 
The  train  crew  consisted  of  Ooldston,  con- 
ductor; Nichols,  engineer;  Palmer,  fireman; 
and  Litton  and  Singleton,  bead  brakonan 
and  rear  brakonan,  respiectlvely.  A  few 
minutes  before  the  train  started,  Nichols,  the 
eaosineer,  climbed  down  from  his  engine  cab 
and  walked  back  along  the  east  side  of  tbe 
train  a  few  car  lengths,  where  he  met  Oold- 
ston, who  gave  Nichols  the  train  orders  and 
dearanoe  card,  and  saying  that  he  would 


catch  the  caboose.  Nichols  testified  that  Oold- 
ston also  said  he  was  ready  to  start;  but 
Ooldston  denied  this.  Nichols  immediately 
walked  back  to  his  engine,  mounted  it,  wait- 
ed a  few  moments,  and  then  gave  two  short 
blasts  of  the  whistle,  and  began  to  slowly 
move  the  train  out  of  the  side  track.  Oold- 
ston says  he  was  about  twelve  or  fifteen  car 
lengths  from  tbe  caboose  when  the  train  be- 
gan to  move;  that  be  walked  back  toward 
the  caboose,  and  when  he  met  it  the  train 
was  moving  at  the  rate  of  about  six  miles 
an  hour;  that  he  took  firm  bold  of  the  two 
grabirons  beside  the  eastern  door  of  the  ca- 
boose, and  planted  both  feet  firmly  on  the 
footboard  below  the  door  sill;  that  he  had 
ridden  in  that  position  for  about  30  seconds, 
when  the  caboose  gave  a  lunge  forward,  and 
the  step  gave  way  with  him,  throwing  him 
off  the  caboose  and  under  tbe  wheels,  which 
ran  over  his  right  leg,  crushing  it  in  such  a 
manner  that  amputation  was  necessary.  The 
caboose  carried  Silvers,  an  engineer  upon  ap- 
pellant's road,  Preston  and  Hammer,  switch- 
men in  appellant's  service,  who  were  on  their 
way  to  other  points  on  the  road,  and  rear 
brakeman  Singleton.  Preston  and  Hammer 
had  boarded  the  caboose  by  the  step  and 
door  on  its  west  side,  while  Singleton  had 
used  the  step  on  the  east  side. 

Singleton,  who  was  standing  In  tbe  door- 
way of  the  caboose  watching  Ooldston  while 
the  caboose  was  approaching  him,  says  Oold- 
ston attempted  to  board  the  caboose;  that 
he  reached  for  the  grabirons  with  his  hands 
— may  have  touched  them,  but  did  not  get  a 
solid  hold — and  just  then  the  caboose  gave 
the  jerk  which  usually  results  from  taking 
up  the  slack  hi  a  freight  train ;  that  Oold- 
ston's  f^t  were  not  planted  on  the  foot- 
board, though  they  may  have  touched  it  in 
his  attempt  to  get  on  the  moving  caboose-; 
and  that  be  fell  on  his  left  side.  The  other 
three  men  who  were  sitting  In  the  caboose 
testified,  in  substance,  that  they  were  in  po- 
sitions to  see  the  east  door  of  the  caboose, 
but  that  they  did  not  see  Ooldston  standing 
on  the  st^  in  front  of  tbe  door;  and  they 
further  stated  that  the  jerk  of  tbe  train  was 
the  usual  and  ordinary  Jerk  similar  to  that 
experienced  by  them  every  day  on  a  railroad 
train. 

Nichols,  the  engineer,  says  that,  after  he 
had  given  two  short  blasts  of  the  whistle,  he 
opened  the  throttle  of  the  engine  from  one- 
sixteenth  to  one-eighth  of  an  inch,  whliA 
caused  tbe  train  to  gradually  move  out  from 
the  sidetrack  onto  the  "lead"  track,  and  that, 
after  he  had  proceeded  about  four  car 
lengths,  he  shut  off  the  steam  by  closing  tbe 
throttl&  The  track  was  slightly  downgrade, 
and  the  train  rolled  at  the  rate  of  about  six 
miles  an  hour  through  the  "lead"  track  and 
out  onto  the  south-bound  main  track.  The 
engine  being  heavier  than  any  freight  car,  it 
did  not  roll  as  fast  as  the  freight  cars,  and 
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they  conaeqnenflT  pressed  forward,  bundling 
the  alack  In  the  couplers  forward  toward  the 
engine.  When  the  engine  had  proceeded 
about  four  car  lengths  on  the  main  line,  the 
engineer  again  opened  the  throttle  from  one- 
sixteenth  to  one-eighth  of  an  inch,  which 
caused  the  engine  to  go  forward  a  little  more 
rapidly  than  it  had  been  proceeding,  and 
necessarily  pulled  the  slack  oat  of  the  train 
which  had  been  bunched  forward,  and  caus- 
ed the  cars  to  successively  Jerk  forward  one 
after  the  other.  It  was  this  Jerk  that  the 
caboose  received  when  Goldston  was  injured, 
and  about  which  Goldston  and  the  men  in 
the  caboose  testified,  as  above  recited. 

Appellant's  rule  119  provided  that  a  train 
must  not  start  without  a  signal  from  the 
conductor,  and  Goldston  testified  that  Nichols 
started  the  train  without  a  signal;  and, 
further,  that  it  was  Nichols'  duty,  after  the 
entire  train  bad  passed  through  the  switch 
and  onto  the  main  track,  not  to  proceed 
upon  the  Journey  to  Oakdale  until  he  had 
received  a  signal  to  do  so,  from  Goldston. 
Usually,  the  train  would  be  required  to  stop 
after  it  had  reached  the  main  track  in  order 
for  the  rear  brakeman  to  close  the  switch 
and  board  his  train;  but  occasionally  some 
other  employe  would  close  the  switch,  and, 
upon  the  signal  being  given,  the  engineer 
would  proceed  upon  his  Journey  without 
bringing  his  train  to  a  full  stop.  In  this 
Instance  Nichols  says  that,  when  the  engine 
had  gone  about  four  car  lengths  upon  the 
main  track,  he  received  the  "high-ball"  sig- 
nal from  Litton,  which  meant  that  the  train 
could  proceed  without  stopping;  and  that 
he  then  opened  the  throttle  slowly,  as  above 
stated,  pulling  the  slack  out  of  the  train, 
and  causing  the  Jerk  complained  of.  Litton 
denies  that  he  gave  Nichols  the  "high-ball" 
signal,  although  both  Nichols  and  Palmer,  the 
fireman,  says  he  gave  it  The  acts  of  negli- 
gence, however,  upon  which  appellee  relied, 
were  the  defective  step  and  the  alleged  vio- 
lent, unusual,  and  unnecessary  Jerk  of  the 
train  after  the  engine  had  gotten  out  on  the 
main  track. 

[1]  The  action  was  brought  under  the 
federal  Employers'  Liability  Act,  and  under 
that  act  it  is  necessary  for  the  plaintiff  to 
show  that  the  employes  of  the  defendant 
were  guilty  of  negligence  which  caused  the 
Injury  complained  of.  Helm  v.  C,  N.  O.  & 
T.  P.  Ry.  Co.,  160  S.  W.  945.  As  acts  of 
negligence  upon  the  part  of  the  appellant, 
the  petition  alleged  the  defective  condition 
of  the  step  on  the  caboose,  and  the  sudden 
and  unusual  Jerk  of  the  train  which  threw 
him  under  the  wheels  of  the  caboose.  The 
answer  Joined  issues  upon  these  allegations, 
and  rdied  affirmatively  upon  the  contribu- 
tory negligence  of  Goldston,  and  his  assump- 
tion of  the  risk,  in  bar  of  a  recovery.  Gold- 
ston recovered  a  verdict  and  Judgment  for 
$9,000,  and  the  company  appeals. 

First,  it  is  insisted  that  the  first  and  sec- 


ond liurtmetioiiB  were  erroseoTi&  They  read 
as  foUows:  "(1)  If  you  believe  from  the 
evidence  that  the  defendant  company's  en- 
gineer in  charge  of  the  freight  train,  while 
any  portion  of  it  was  on  the  side  track  in 
the  yards,  and  before  all  of  said  train  had 
come  onto  the  main  track,  negligently,  or 
without  receiving  a  signal  from  the  con- 
ductor or  brakeman  Litton  to  do  so,  caused 
said  train  to  go  forward  with  the  purpose 
and  intention  of  leaving  the  yards  on  its 
route  to  Oakdale,  with  a  quick  and  violent 
and  sudden  and  unusual  movement,  and  there- 
by caused  the  plaintiff  to  be  thrown  from  the 
footboard  of  the  caboose  and  injured  his 
leg,  you  will  find  for  the  plaintifl  under 
this  instruction,  and  If  you  do  not  so  be- 
lieve from  the  evidence,  you  will  find  for  the 
defendant  under  this  tnstmctlon.  (2)  If  you 
believe  from  the  evidence  that  the  defend- 
ant company's  footboard  on  its  caboose  was 
in  a  loose,  or  defective^  and  unsafe  condition, 
and  the  plaintiff  did  not  know,  or  by  the 
use  of  ordinary  care  could  not  have  known, 
of  such  condition,  and  the  defendant  com- 
pany knew,  or  by  the  use  of  ordinary  care 
could  have  known,  of  said  condition,  and 
you  further  believe  from  the  evidence  that 
the  plaintiff  got  upon  said  footboard  while 
the  same  was  in  said  condition  for  the  pur- 
pose of  discharging  the  duties  required  of 
him  by  the  defendant  company,  and  while 
so  engaged  the  defendant  company's  engineer 
in  charge  of  the  freight  train  negligently 
caused  said  train  and  caboose  to  go  for- 
ward with  a  quick  and  violent  and  sudden 
movement,  which  was  unusual  or  unneces- 
sary, and  because  of  said  condition  of  said 
caboose  and  such  movement  of  said  train 
and  caboose,  or  either,  the  plaintifl  was 
thrown  from  the  footboard  of  the  caboose^ 
and  his  leg  was  injured,  you  will  find  a  ver- 
dict for  the  plaintiff  under  this  Instruction, 
and,  if  you  do  not  so  believe  from  the  evi- 
dence, you  will  find  a  verdict  for  the  de- 
fendant company  under  this  instruction." 
[2]  The  first  instruction  does  not  baae 
appellee's  right  to  recover  solely  upon  the 
api)dlant's  negligence  in  causing  a  violent, 
unusual,  and  unnecessary  Jerk  in  starting 
the  train,  but  couples  with  that  act  of 
negligence  the  farther  question  whether  the 
engineer  disobeyed  orders  In  starting  on  his 
trip  before  he  received  a  signal  to  do  so. 
The  question  being  whether  the  Jerk  was 
of  a  violent,  unusual,  and  unnecessary 
character,  it  Is  unimportant  why  it  was 
occasioned,  or  what  was  the  purpose  and 
intention  of  the  engineer  in  causing  it  The 
appellee  was  not  Injured  by  reason  of  any 
failure  of  the  engineer  to  give  him  notice  of 
the  starting  of  the  train,  but  by  the  alleged 
negligence  of  the  engineer  In  Jerking  the 
train,  as  it  is  claimed,  in  a  violent,  unusual, 
and  unnecessary  manner.  The  first  in- 
struction was  erroneous  in  submitting  tft 
the  Jury,  as  it  did,  extraneous  questions  about 
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the  signal,  and  the  purpose  and  intent  of 
Kichols  In  st^urtlog  on  Ms  trip. 

[3]  Moreoyer,  In  describing  the  negligent 
movement  of  the  train  the  instruction  should 
have  used  the  terms  "violent,  nnusnal,  and 
Dimecessary,"  which  are  commonly  used  in 
such  Instructions,  instead  of  the  terms  "quick 
and  Tiolent  and  sudden  and  unusnaL"  A 
jerk  in  the  operation  of  a  heavy  freight  train 
might  be  violent,  and  nevertheless  necessary 
and  usual  in  such  operation. 

In  Tates  v.  Miller  Creek  Construction  Co., 
89  S.  W.  241,  28  Ky.  Law  Rep.  332,  where  it 
was  sought  to  hold  the  company  liable  for 
the  negligence  of  Its  engineer  in  suddenly  and 
violently  starting  or  increasing  the  speed  of 
the  train,  as  here,  we  said:  "The  fact  that 
there  was  a  sudden,  or  even  hard,  jerk  of  the 
tenders  by  the  engine,  does  not  prove  that 
the  engineer  or  fireman  was  negligent.  The 
only  witness  professing  to  know  what  caused 
the  jerk  was  Cotton,  and  he  explained  that 
it  was  caused  by  the  opening  of  the  throttle. 
Not  being  an  expert,  he  was  tmable  to  tell 
whether  the  opening  of  the  throttle  was,  or 
not,  at  the  time  necessary.  All  he  could  say 
about  it  was  'the  jerking  was  caused  by  the 
throttle  being  opened,  starting  the  train 
again.  I  do  nqt  know  how  wide  the  same 
was  opened,  but  it  started  the  train  with  a 
jerk.'  The  proof  wholly  failed  to  show  that 
the  jerk  which  threw  appellant  from  the 
tender  was  not  such  as  usually  attends  the 
movements  of  such  a  train,  or  tliat  it  was 
of  unusual  force,  or  was  caused  by  any  un- 
necessary force  applied  to  the  train  through 
the  engine  or  in  the  manner  of  operating  it" 
The  above  language  was  approved  in  L.  &  N. 
R.  R.  Oo.  ▼.  Oreenwell's  Adm'r,  125  S.  W. 
1066. 

[4]  The  second  instruction  authorized  a 
recovery  if  either  the  jerk  of  the  train  or 
the  defective  step  caused  Goldston's  Injury. 
The  first  Instruction  had,  however,  submitted 
the  question  of  the  company's  liability  if  the 
jerk  was  violent,  unusual,  or  unnecessary; 
and,  that  being  true,  this  instruction  should 
have  been  confined  to  the  question  of  the  ap- 
pellant's negligence  in  furnishing  the  alleged 
defective  step.  In  giving  the  first  instruction 
npon  one  act  of  negligence,  and  by  repeating 
it  in  conjunction  with  the  other  act  of  negli- 
gence in  the  second  instruction,  in  which  the 
jary  was  told  it  could  find  for  plaintllf  if 
either  ground  existed,  there  was  a  tendency  to 
nnfuse  the  jury,  wlilch  could  have  l>een 
avoided  by  a  separate  and  distinct  instruc- 
tion upon  each  phase  of  the  case,  or  by  a 
dngle  instruction  presenting  both  phases. 
Moreover,  in  departing  from  the  usual  In- 
stmctlon  approved  in  such  cases,  that  the 
jerk  must  tiave  been  "quick  and  violent  and 
Bndden,"  instead  of  "violent,  unusual,  and 
nnnecessary,"  the  court  erred  as  above  point- 
ed oat 

The  court  gave  aa  instruction  upon  con- 
tributory negligence ;  and,  in  accordance  with 


its  plea,  appellant  asked  an  instruction  upon 
the  subject  of  Goldston's  assumption  of  risk, 
but  the  court  refused  to  so  instruct  This 
instruction  was  oifered  tmder  a  plea  of  as- 
sumed risk  spedflcally  set  up  in  the  answer. 

[6]  The  defenses  of  assumed  risk  and  con- 
tributory negligence  have  been  quite  fre- 
quently confused,  or  treated  as  interchange- 
able, in  some  of  the  older  cases.  But  that 
these  defenses  are  distinct  has  been  asserted 
tn  many  of  the  more  recent  opinions  which 
are  collected  in  the  note  in  18  Ann.  Cas.  960, 
and  in  Narramore  v.  C,  C.  C.  &  St  L.  R.  Co., 
96  Fed.  298,  37  C.  C.  A.  499,  48  L.  R.  A.  68. 
In  the  Narramore  Case,  supra,  decided  in 
1899,  the  United  States  Circuit  Court  of  Ap- 
peals, speaking  through  Judge  Taft,  said: 
"Assumption  of  risk  is  a  term  of  the  contract 
of  employment,  express  or  implied  from  the 
circumstances  of  the  employment,  by  which 
the  servant  agrees  that  dangers  of  injury 
obviously  incident  to  the  discharge  of  the 
servant's  duty  shall  be  at  the  servant's  risk. 
In  such  cases  the  acquiescence  of  the  servant 
tn  the  conduct  of  the  master  does  not  defeat 
a  right  of  action  on  the  ground  that  the  serv- 
ant causes  or  contributes  to  cause  the  injury 
to  himself ;  but  the  correct  statement  is  that 
no  right  of  action  arises  in  favor  of  the 
servant  at  all,  for,  under  the  terms  of  the 
employment,  the  master  violates  no  legal 
duty  to  the  servant,  in  fftiling  to  protect  him 
from  dangers  the  risk  of  which  he  agreed 
expressly  or  impliedly  to  assume.  The  mas- 
ter is  not,  therefore,  guilty  of  actionable  neg- 
ligence towards  the  servant  This  is  the 
most  reasonable  explanation  of  the  doctrine 
at  assumption  of  risk,  and  is  well  supported 
by  the  judgment  of  Lord  Justices  Bowen  and 
Fry  in  the  case  of  Thomas  v.  Quartermaine, 
L.  R.  18  Q.  B.  Dlv.  685,  695.  See,  also,  lan- 
guage of  Lord  Watson  in  Smith  v.  Baker 
[1891]  A.  C.  326,  and  O'Maley  v.  South  Boston 
GasUght  Co.,  158  Mass.  136,  32  N.  R  1119  [47 
L.  R.  A.  161].  It  makes  logical  that  most 
frequent  exception  to  the  application  of  doc- 
trine by  which  the  employs  who  notifies  his 
master  of  a  defect  in  the  machinery  or  place 
of  work,  and  remains  in  the  service  on  a 
promise  of  repair,  has  a  right  of  action  if 
injury  results  from  the  defect  while  he  is 
waiting  for  the  repair  of  the  defect,  and  has 
reasonable  ground  to  expect  it  Hough  v. 
Texas  ft  P.  R  Co.,  100  U.  S.  213,  25  L.  Bd. 
612;  Northern  P.  R.  Co.  v.  Babcock,  154  U. 
S.  190,  14  Sup.  Gt  978,  38  L.  Ed.  958;  Snow 
V.  Housatonic  R.  Co.,  8  Allen  [Mass.]  441, 
86  Am.  Dec.  720;  Gardner  v.  Michigan  C. 
R  Co.,  150  U.  S.  349,  14  Sup.  Ct  140,  37  L. 
Ed.  1107.  From  the  notice  and  the  promise 
is  properly  impUed  the  agreement  by  the 
master  that  he  will  assume  the  risk  of  injury 
pending  the  making  of  the  repair." 

In  the  late  case  of  Miller  v.  White  Bronze 
Monument  Co.,  141  Iowa,  712,  118  N.  W.  523, 
18  Ann.  Cas.  960,  the  Iowa  Supreme  Court 
pointed  out  the  distinction  as  follows:  "It  is 
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well  In  this  connecUon,  perhaps,  to  dis- 
criminate between  assumption  of  risk  and 
contributory  negligence.  'Assumption  of  risk' 
is  in  effect  a  waiver  of  defects  and  dangers 
and  a  consent  on  the  part  of  the  employ^  to 
assume  them,  no  matter  Whether  he  be  care- 
ful or  negligent  in  his  condact  This  consent 
is  held  to  take  away  the  Injurious  character 
of  defendant's  act,  and  is  bottomed  on  the  old 
maxim,  'Volenti  non  fit  injuria' — that  to 
which  a  party  assents  is  no  wrong.  In  such 
cases  the  Injured  party  may  at  the  time  be 
in  the  exercise  of  all  the  care  which  the  law 
requires,  and  still  have  no  right  of  recovery. 
This  is  clearly  pointed  out  in  the  old  case  of 
Thomas  v.  Quartermaine,  18  Q.  B.  D.  (E:nK.) 
697.  Of  course,  facts  showing  contributory 
negligence  may  also  prove  assumption  of 
risk;  but  rarely,  if  at  all,  will  proof  that  one 
did  not  assume  risk  also  show  that  at  a 
given  time  be  was  in  the  exercise  of  ordi- 
nary prudence  for  his  own  safety.  These  dis- 
tinctions have  not  always  been  observed,  but 
they  are  essential  to  a  proper  application 
of  the  facts  to  a  given  case.  See  Fitzgerald 
V.  Connecticut  River  Paper  Co.,  165  Mass. 
155,  20  N.  B.  464,  81  Am.  St.  Rep.  537; 
Dempsey  v.  Sawyer,  05  Me.  295,  49  AU.  1035 ; 
Chicago,  eta,  R.  Co.  v.  Heerey,  203  111.  492, 
68  N.  B.  74;  Narramore  v.  Cleveland,  etc., 
R.  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48  L. 
R.  A.  68;  D.  H.  Davis  Coal  Co.  v.  Polland, 
158  Ind.  607,  62  N.  B.  492,  92  Am.  St.  Rep. 
319.  As  said  in  the  last  case,  assumption 
(713)  of  risk  is  a  matter  of  contract,  express 
or  implied;  while  contributory  negligence 
Is  a  matter  of  conduct" 

[6]  The  rule  is  formulated  as  follows,  in  26 
Cyc.  1177:  "While  a  servant  does  not  assume 
the  extraordinary  and  unusual  risks  of  the 
employment,  the  rule  is  well  settied  both  in 
England  and  in  this  country  that  on  accept- 
ing employment  he  does  assume  all  the  ordi- 
nary and  usual  risks  and  perils  incident 
thereto,  whether  it  be  dangerous  or  other- 
wise, and  also  all  risks  which  be  knows,  or 
may,  in  the  exercise  of  reasonable  care, 
know,  to  exist,  unless  there  is  some  agree- 
ment to  the  contrary.  He  does  not,  however, 
assume  such  risks  as  are  created  by  the  mas- 
ter's negligence,  nor  such  as  are  latent,  or 


are  only  discovered  at  the  time  of  the  injury. 
The  doctrine  of  assumption  of  risk  is  dis- 
tinct from  that  of  contributory  negligence, 
and  rests  uiwn  an  agreement  of  the  servant 
with  his  master,  express  or  implied,  from 
the  circumstances  of  his  employment,  that 
his  master  shall  not  be  liable  for  any  in- 
jury incident  to  the  service,  resulting  from  a 
known  or  obvious  danger  arising  in  the  per- 
formance of  the  service."  This  rule  is  recog- 
nized in  this  state.  Kentucky  Freestone  Co. 
V.  McGee,  118  Ky.  306,  80  S.  W.  1113 ;  C,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Evans'  Adm'r,  129 
Ky.  166,  110  S.  W.  844;  Lexington  Ry.  Co.  v. 
Cropper,  142  Ky.  42,  133  S.  W.  968. 

[7, 1]  While  there  was  some  evidence  in 
the  case  at  bar  tending  to  show  that  the  Jeric 
of  the  train  was  unusual,  unnecessary,  and 
BO  violent  as  to  show  a  want  of  ordinary 
care  upon  the  part  of  the  appellant's  em- 
ployes, there  was  more  evidence  tending  to 
show  that  the  Jerk  was  only  the  usual  Jerk 
that  necessarily  accompanies  the  movement 
of  trains.  If  the  jerk  was  only  an  ordinary 
jerk,  we  think  the  appellant  was,  under  a 
plea  of  assumed  risk,  entitied  to  an  instruc- 
tion upon  that  subject  This  question  was 
before  the  court  in  0.,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Evans'  Adm'r,  129  Ky.  165,  110  S.  W.  848, 
where  we  said:  "Evans,  when  he  entered  the 
service  of  the  railroad  company  as  a  brake- 
man,  assumed  all  the  risks  of  the  employ- 
ment as  usually  conducted,  including  the  neg- 
ligence of  his  fellow  brakeman  and  such 
jerks  of  the  cars  as  result  from  the  taking 
up  of  the  slack  in  the  movements  of  the  cars 
made  with  ordinary  care  by  the  engineer. 
The  instructions  given  on  the  trial  do  not 
sufficiently  present  the  defendant's  side  of 
the  case."  There  being  evidence  to  suiqwrt 
this  defense,  the  court  should  have  given  an 
instruction  covering  it 

It  is  also  insisted  that  the  action  should 
be  reversed  on  account  of  the  misconduct  of 
appellee's  counsel  in  his  closing  argument  to 
the  Jury.  As  the  case,  however,  will  have 
to  be  reversed  upon  the  points  above  indicat- 
ed, and  the  alleged  misconduct  is  not  likely 
to  be  repeated,  it  is  not  necessary  to  now 
jf&aa  upon  it 

For  the  errors  above  indicated,  the  Judg- 
ment is  reversed  for  a  new  trlaL 
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(Supreme  Conrt  of  Misaoari.    Nor.  24,  1913.) 

l  executobs  akd  aouiristbatobs  (|  329*)— 
Salk  of  Land  to  Pat  Dibts— Homestead. 
Under  the  Homesteftd  Act  of  1895  (Laws 
1886,  PL  186 ;  Ite-r.  St  1899,  |  3620),  providing 
that  on  the  death  of  the  head  of  a  fainily,  leav- 
ing  a  widow  or  minor  children,  his  homestead 
ahall  vest  in  the  widow  or  children  and  continue 
for  their  benefit  without  being  subject  to  the  pay- 
ment of  the  debts  of  the  deceased  until  the 
jonngeat  child  attains  majority,  and  until  the 
death  or  remarriage  of  the  widow,  a  homestead 
cannot  be  sold  in  course  of  administration  to  pay 
debts  of  a  decedent  created  subsequent  to  the  ac- 
quisition of  the  homestead  and  not  charged  there- 
on in  the  lifetime  of  the  deceased  hoQBe]|older. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  j!  1062,  1059, 
1342,  1350-1364 ;   Dec  Dig.  |329.*1 

Z.  DlBCBRT  AKD  DlSIBIBUTIOkl  (|  130l*>— 
DiBTS  or  IRTESTATK— IRCUHBBANOKS. 

IFnder  the  express  provisions  of  the  statute 
of  descents  and  dutribntions  (Rev.  St  1909,  i 
332),  the  heir  takes  subject  to  the  payment  oi 
the  ancestor's  debts,  so  that  the  creditor's  claim 
is  somewhat  in  the  nature  of  a  lien. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  IS  472,  478-487;  Dec. 
Dig.  !  130.»] 

3.  HoMEsrniAD  (|  135*)— Rights  or  Heir»— 

Statutes. 
The  rights  and  interests  of  the  widow  and 
heirs  of  a  deceased  homesteader  are  not  to  be 
determined  by  the  statute  of  descents  and  dis- 
tributions, but  by  the  homestead  statute*  which 
cover  the  whole  sTound. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  U  246-248;  Dec.  Dig.  1 135.*] 

4.  HOUKSTEAD  ({  1*)— NaTUSK  OF  ESTATE. 

The  homestead  and  fee  are  not  two  separa- 
ble and  divisible  interests,  but  must  be  kept  to- 
gether. 

[E<d.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  1 1;  Dec  Dig.  1 1.*] 

5..PASTITT0N    (i    12*)— Pbopebtt    Subjeot— 

HOKESTBAD. 

Chi  the  theory  that  the  homestead  and  fee 
must  be  kept  together,  partition  will  not  lie 
while  the  homestead  exists. 

(Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  !{  38-61 ;   Dec  Dig.  i  12.*] 

«.  Statotes  (S  230*)— OoNBTBtrOTiOK- Amend- 
ed Statutes. 

In  the  interpretation  of  amended  statutes, 
the  state  of  the  old  law,  the  mischiefs  arising 
therennder,  and  the  remedies  provided  therefor 
in  the  new  law  are  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  i  811;  Dec  Dig.  {  230.*] 

7.  HoMBOTBAO  (I  186*)— Protection- IlTen  ot 

CiBEDITOB. 

A  homestead  is  protected  against  a  cred- 
itor's Judgment  lien. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Gent  Dig.  I  864;   Pec  Dig.  I  185.*] 

8.  Pbaudumbnt  Convetances  (|  62*)— Reme- 
dies or  Cbeditobs— Disposition  or  Hoke- 
siead. 

A  creditor  cannot  complain  of  the  fraudu- 
lent diaposidoB  of  a  homestead. 

[EdJNote— For  other  eases,  see  Fraudulent  Con< 
teyances,0«ntDlK.|i  ll&-i27;  DecDig.  {52.*] 


9.  Homestead  (|  203*)— Pbotectiow— Sale. 

A  creditor  of  the  owner  cannot  sell  the 
homestead  tract  on  fi.  fa.  subject  to  the  home- 
stead right 

[E!d.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {{  381,  382,  384-386;  Dec  Dig.  i 
203.*] 

Bond,  J.,  dissenting. 

In  Banc  Appeal  from  Circuit  Court, 
Crawford  County;  L.  B.  Woodslde,  Judge. 

Suit  by  Ann  Armor  and  others  against  J.  T. 
Lewis  and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal.     Affirmed. 

A.  H.  Harrison,  of  SteelvUle,  and  A.  S. 
Cowden  and  Neville  &  Gorman,  all  of  Spring- 
field, for  appellants.  Harry  Clymer,  of  Steel- 
vllle>  for  respondents. 


LAMM,  O.  J.  Plaintiffs  ar^  heirs  and  de- 
scendants and  devisees  of  deceased  heirs  of 
S.  H.  Headlee,  deceased.  Some  of  defend- 
ants are  children  and  heirs  and  some  hus- 
bands of  daughters  of  John  W.  Lewis,  de- 
ceased. The  suit,  one  to  determine  and  ad- 
Judge  title  to  real  estate  in  Crawford  county, 
is  bottomed  on  former  section  650,  now  sec- 
tion 2535,  R.  S.  1909. 

Attend  to  the  facts  and  circumstances:  In 
November,  1896,  John  W.  Lewis  died  seised 
of  the  farm  in  dispute  as  a  homestead,  with 
other  land  not  subject  to  homestead,  leaving 
a  widow  and  six  minor  children.  In  1S99, 
by  a  proceeding  in  the  probate  court,  a  home- 
stead was  carved  out  of  said  lands,  apprais- 
ed and  set  off  to  said  widow  and  six  minors. 
From  thence  on  things  moved  off  at  a  smart- 
ish pace;  for  one  year  later  Sweyers,  ad- 
ministrator of  Lewis,  by  a  proceeding  in  the 
same  probate  court,  got  an  order  to  sell  and 
did  sell  said  homestead,  "subject  to  the  home- 
stead rights  of  the  widow  and  minor  chil- 
dren," to  pay  claims  allowed  against  the  es- 
tate (Note:  The  record  shows  the  indebt- 
edness did  not  accrue  before  the  acquisition 
of  the  homestead  by  decedent)  At  that  sale 
S.  H.  Headlee,  one  of  the  creditors,  purchas- 
ed for  $75  and  received  an  administrator's 
deed.  In  1901  the  widow  died,  the  children 
continuing  to  reside  on  the  homestead.  In 
1909,  the  date  of  the  Judgment  in  the  in- 
stant case,  two  of  them  were  yet  minors  and 
four  had  attained  their  majority.  Both  the 
proceedings  to  set  off  homestead  and  sell 
for  debts  were  In  form;  hence  details  are 
unimportant  The  issue  below  hinging  on 
the  efficacy  of  that  deed  to  convey  title,  the 
pleadings  were  appropriate  to  that  issue  and 
need  no  further  attention. 

The  trial  court  held  that,  under  the  facts 
stated,  the  homestead  could  not  be  sold  In 
course  of  administration  to  pay  debts  at 
large  not  created  before  the  acquisition  of 
the  homestead.  Plaintiffs  appealing,  the  ques- 
tion Is:  Under  the  Homestead  Act  of  1895 
(Laws  1895,  p.  185),  was  the  sale  valid,  and 
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did  the  admlnlstrator'B  deed  convey  title? 

Instnictloiis  were  given  for  defendants  in 
accord  with  (and  refused  for  plaintiffs 
against)  the  theory  of  the  judgment.  We 
have  been  inclined  to  view  suits  to  declare 
and  adjudge  title  under  old  section  660  as 
of  an  equitable  nature,  except  where  the  is- 
sue was  title  by  limitations,  accretions,  or 
the  like.  Peniston  v.  Brick  Co.,  234  Mo.  loc. 
cit.  700,  138  S.  W.  532.  If,  then,  the  suit 
was  In  equity,  instructions  fill  no  office.  If 
at  law,  then  the  office  of  Instructions  was 
merely  to  indicate  the  trial  theory  of  the 
court  In  any  event,  to  determine  the  cause 
on  appeal  we  need  pay  no  attention  to  them, 
because  the  facts  and  Judgment  sufficiently 
indicate  the  trial  theory. 

We  are  of  opinion  the  Judgment  should  be 
affirmed  both  on  authority  and  reason. 

[1]  (a)  On  authority,  because  the  Home- 
stead Act  of  1895  has  been  construed  to 
mean  that  land  subjected  to  homestead  can- 
not be  sold  in  course  of  administration  to 
pay  debts  of  a  decedent,  where  such  debts 
were  created  subsequent  to  the  acquisition  of 
the  homestead  and  not  charged  thereon  in 
the  lifetime  of  the  deceased  householder. 
Broyles  v.  Cox,  163  Mo.  242,  54  S.  W.  488,  77 
Am.  St  Bep.  714;  In  re  Estate  of  Powell, 
157  Mo.  161,  67  S.  W.  717;  Balance  v,  Gor- 
don, 247  Mo.  119,  152  S.  W.  358.  That  con- 
struction has  never  been  departed  from; 
hence  those  cases  must  either  be  overruled 
or  the  point  be  held  against  appellants. 

True  it  is  that  a  supposition  has  been  in- 
dulged (son;ietlmes  arising  to  the  dignity  of 
an  impression)  that  the  authority  of  the 
Broyles-Cox  and  Powell  Cases  has  either  been 
shaken  or  exploded  by  later  cases;  but  as 
held  in  the  Balance-Gordon  Case,  that  im- 
pression Is  an  airy  nothing  without  sub- 
stance. This  becomes  apparent  when  we 
consider  Keene  v.  Wyatt  160  Mo.  1,  GO  S. 
W.  1037,  63  S.  W.  116,  and  its  per  curiam  In 
banc  160  Mo.  9,  60  S.  W.  1037,  63  S.  W. 
116,  quod  vide.  In  Poland  v.  Vesper,  67  Mo. 
727,  it  was  held  that  because  of  the  peculiar 
wording  of  the  Homestead  Act  .of  1875  (Laws 
1875,  p.  60),  a  homestead  might  be  sold  In 
course  of  administration  to  pay  debts,  sub- 
ject to  existing  rights  of  the  widow  and  mi- 
nor children.  Now,  the  Broyles-Cox  and  the 
Powell  Cases  arose  on  sales  made  after  the 
act  of  1875  was  repealed  and  while  the  act 
of  1895  was  in  force.  Therefore  the  latter 
act  was  alone  held  in  Judgment  in  those 
cases.  However,  the  court  in  deciding  them 
discussed  the  act  of  1875  and  announced 
obiter  doctrines  contra  to  the  holding  in  the 
Poland-Vesper  Case.  When  the  Keene-Wyatt 
Case  was  here,  our  attention  in  banc  was 
called  to  that  condition  of  things,  and  we 
repudiated  so  much  of  the  opinions  in  the 
Broyles-Cox  and  Powdl  Cases  as  construed 
the  act  of  1875  contra  to  the  holding  in  the 
Poland- Vesper  Case^  returning  to  and  reaf- 


firming its  doctrine  as  a  sound  construction 
of  the  act  of  1875.  Bobbins  v.  Boulware.  190 
Mo.  33,  88  S.  W.  674,  109  Am.  St  Bep.  746. 
But,  observe,  the  banc  per  curiam  In  the 
Keene-Wyatt  Case  left  those  cases  as  author- 
ity so  far  as  they  construed  the  act  of  1S95. 
We  so  held  in  the  Balance-Gordon  Case. 

In  addition  to  what  Is  held  of  set  purpose 
In  the  Balance-Gordon  Case  in  that  regard 
(and  after  full  consideration),  the  explana- 
tory remarks  of  Judges  Valliant  and  Mar- 
shall in  New  Madrid  Banking  Company  v. 
Brown,  165  Mo.  loc.  dt  89,  65  &  W.  297, 
throws  a  clear  light  on  the  question  and 
may  be  consulted  with  profit 

We  shall  not  leave  this  branch  of  the  case 
without  a  further  observation,  viz.:  It  was 
suggested  (in  the  original  opinion  of  Bond. 
J.,  in  the  instant  case,  to  which  this  division 
did  not  agree)  that  the  Balance-Gordon  Case 
may  be  differentiated  or  distinguished  in 
principle  from  the  one  at  bar.  But  I  am  un- 
able to  agree  to  the  ground  of  differentiation, 
running  after  this  fashion,  viz.:  That  case 
held  in  Judgment  the  rights  of  a  devisee, 
whereas  tills  holds  in  Judgment  the  rights 
of  heirs  by  descent  cast  Suppose  that  be 
so,  what  legal  principle  is  Involved  in  the  dif- 
ference of  fact?  How  can  that  inconsequen- 
tial fact  take  this  case  out  of  the  doctrine 
of  the  maxim,  "Concexning  similars  the  Judg- 
ment is  the  same"? 

When  well  looked  to,  in  principle  It  must 
be  certain  that,  if  the  case  at  bar  la  to  be 
ruled  for  appellants,  then  the  Balance-Gor- 
don Case  was  badly  ruled;  for  has  it  ever 
been  held  by  any  respectable  court  that  as 
to  a  creditor,  a  devisee  stands  on  a  better 
foot  than  an  heir?  Does  a  will,  qua  will, 
touch  or  in  aught  affect  the  right  of  a  credi- 
tor of  the  deceased  householder,  dying  testate, 
to  have  satisfaction  of  his  debt  out  of 
testator's  property?  Does  not  a  devisee 
take  cum  onere  precisely  as  does  an  heir, 
under  any  view  of  the  law?  If,  then,  an  ad- 
ministrator's deed  under  an  order  of  ssde  by 
the  probate  court  made  during  the  existence 
of  a  homestead  estate,  passes  no  title  as  to 
the  devisee  of  the  testator,  as  held  in  the 
Balance-Gordon  Case,  how  can  it  pass  title 
as  to  the  heir  of  an  ancestor?  The  question 
carries  its  own  answer  shining  on  its  face. 

We  shall  not  overrule  the  Broyles-Cox, 
the  Powell,  and  the  Balance-Gordon  Casea 
Stare  decisis. 

(b)  The  result  reached  in  paragraph  "a" 
also  is  reached  if  we  consider  the  question 
on  the  wording  of  homestead  statutes  and 
on  the  reason  of  the  thing.    Thus : 

[2]  (1)  In  the  first  place,  it  must  be  admit- 
ted that  as  a  general  proposition  (absent  any 
modification  by  homestead  acts),  an  heir 
takes  under  the  statute  of  descents  and 
distribution  sub  modo,  i.  e.,  subject  to  the  pay- 
ment of  the  ancestor's  debts  (R.  S.  1909,  | 
332) ;  and  that  the  creditor's  claim  U  some- 
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wbat  In  the  nature  of  a  lioi  (Hlgbee  t.  Bll- 
Uck,  244  Mo.  loc.  dt  425,  148  S.  W.  879). 

[3]  But  that  concession  amounts  to  no 
luore  than  aaylng  that  such  is  the  general 
mle  of  statutory  law  that  would  govern  un- 
less (as  hapi)ens)  homestead  acts  cover  the 
whole  ground  and,  as  complete  legislative 
thoughts,  become  codes  unto  themselves;  and, 
being  later  enactments,  are  to  be  grafted  (as 
also  happens)  on  to  the  main  stem  of  the 
gtatntory  rule  of  descent  subject  to  debts  as 
an  exception  applicable  to  homesteads.  Now, 
this  is  precisely  the  ofSce  of  homestead  laws 
in  that  regard  as  careful  examination  will 
■how.  Thus:  The  first  homestead  act  (Laws 
of  1862-63,  p.  22)  was  of  short  life  and  may 
be  passed  by;  for  It  never  found  place  in 
any  Tevislon.  The  next  came  into  force  and 
being  in  the  general  statutes  of  1865  (chapter 
HI).  Sperry  v.  Cook,  152  S.  W.  318,  not  yet 
oSdally  reported.  That  law,  in  force  for 
ten  years,  was  borrowed  from  Vermont  and 
received  the  construction  put  upon  it  by  Ver- 
mont courts.  Skouten  v.  Wood,  57  Mo.  380. 
The  force  and  effect  of  that  decision,  contra 
to  the  general  statutory  rule  of  descent, 
placed  the  fee  to  the  homestead  in  the  house- 
holder's widow  subject  to  spedfled  and  ter- 
minable rights  of  the  minor  children,  and,  on 
the  widow's  death,  the  homestead  descended 
to  her  heirs  instead  of  to  the  heirs  of  the 
husband;  this  in  spite  of  the  general  stat- 
utory rule  of  descent.  At  once  when  that 
opinion  was  handed  down  the  Legislature  In 
1875  amended  the  Homestead  Act  of  1865  by 
clianging  it  so  that,  by  the  very  words  of  the 
amended  act  Itself,  the  homestead  descended 
to  the  husband's  heirs.  Mark,  the  act  did  not 
leave  the  statute  of  descents  to  control  even 
by  implication  or  construction,  but,  sufficient 
unto  itself,  it  dealt  with  the  matter  directly 
and  spedflcally.  So,  when  the  Homestead 
Act  of  1895  was  passed,  it  was  so  worded  as 
to  expressly  provide  for  the  descent  of  the 
homestead  tract,  and  the  same  peculiarity 
exists  in  the  two  homestead  acts  of  1907. 
Laws  of  1907,  pp.  300,  301.  Our  conclusion  is 
therefore  that  our  several  homestead  acts 
bare  been  codes  unto  themselves  as  complete 
and  rounded  legislative  thoughts.  We  must 
look  to  them,  not  to  the  general  statute  of  de- 
scent, for  a  solution  of  the  question  In  hand, 
to  wit,  whether  a  homestead  tract  can  be 
sold  in  course  of  administration  to  pay  debts. 

The  pronouncement  Just  made  is  rendered 
more  sure  when  we  consider  the  decisions  of 
tills  court  on  questions  pertaining  to  home- 
stead acts.  It  will  be  found  that  the  trend 
of  the  Judicial  mind  in  that  regard  has  been 
to  allow  homestead  questions  to  break  on  a 
construction  of  homestead  acts  as  dlsttn- 
gnlshed  from  the  statutes  of  descents.  For 
example:  In  the  Skouten- Wood  Case  the 
question  of  descent  rode  o£C  on  the  construc- 
tion of  the  act  of  1865.  In  the  Poland- Vesper 
Caae  no  reference  la  made  to  the  general 


statute  of  descents,  but  the  case  rode  oft  on 
a  construction  of  the  very  language  of  the 
Homestead  Act  of  1875.  So  in  the  Keene- 
Wyatt  Case.  When  we  come  to  the  Broyles- 
Cox,  the  Powell,  and  the  Balance-Gordon 
Cases,  It  will  be  found  that  they  broke  on  a 
construction  of  the  very  language  of  the 
Homestead  Act  of  1895.  The  same  is  true  of 
other  cases.  If  the  rule  of  decision  hereto- 
fore adopted  be  allowed  to  obtain  in  this 
case,  we  may  not  rule  it  under  the  provisions 
of  the  statute  of  descent  and  distribution, 
but  alone  on  a  construction  of  the  homestead 
act 

With  so  much  determined,  we  come  to 
another  proposition,  viz.: 

[4,5]  (2)  The  reason  of  the  thing  lies  em- 
phatically with  the  proposition  that  the 
homestead  tract  should  not  be  sold  to  pay 
debts  subject  to  the  rights  of  the  widow  and 
minor  children  as  in  this  case.  This  be- 
cause: The  vested  homestead  estate  of  the 
children  may,  with  exception  of  the  uncer- 
tainty of  life  be  estimated,  but  that  of  the 
widow  is  wholly  in  nubibus;  for  it  Is  dark- 
ened by  two  prime  uncertainties  of  time,  to 
wit,  her  death  and  her  remarriage.  It  has 
been  held  that  the  homestead  and  fee  are 
not  "two  separable  and  divlsibie  interests." 
They  must  be  kept  together.  Bank  v.  Guth- 
rey,  127  Mo.  loc.  dt  196,  29  S.  W.  1004,  48 
Am.  St  Rep.  021.  It  Is  on  that  theory 
partition  will  not  lie  while  the  homestead 
exists.  Brewington  v.  Brewlngton,  211  Mo. 
loc.  dt  64,  109  S.  W.  723.  Moreover,  to 
sell  the  fee  subject  to  such  uncertain  rights 
is  bad  public  policy;  for  It  attains  but  one 
certain  end,  namely,  the  sacrifice  of  the 
property  of  those  very  persons  the  law  holds 
in  tender  regard  as  its  wards,  viz.,  the  widow 
and  the  fatherless,  at  the  very  time,  too, 
when  they  most  need  protection  In  their 
property  rights  because  they  are  the  least 
able  to  protect  themselves.  The  case  at  bar 
is  a  typical  case  in  that  aspect;  for  it  is 
stated  in  respondent's  statement  addition- 
al abstract  and  brief,  and  not  denied  by 
appellants,  that  this  homestead  sold  for  a 
bagatelle,  to  wit  ?75.  When  we  consider 
that  on  this  record  It  was  carved  out  of  a 
larger  estate  a  year  or  bo  before  It  must  be 
presumed  it  was  either  of  the  value  of  $1,500 
or  else  was  of  a  160  acres  In  extent;  such 
being  the  statutory  limits  of  a  homestead. 
We  shall  recur  to  the  question  of  sacrifice 
again. 

Since  It  is  true  that  as  the  furnace  proveth 
the  potter's  vessels,  so  the  trial  of  a  Judge 
is  his  reasoning  (see  Ecdes.  xxvll:  5,  for  the 
idea),  under  the  head  of  reason,  let  as  look  a 
little  deeper  and  to  another  phase  of  the 
matter,  to  wit  the  ralson  d'etre  of  our  home- 
stead acts.  What  is  their  underlying  mo- 
tive? Solicitude  for  creditors?  As  a  ways 
and  means  for  debt  collecting?  Does  a  cred- 
itor give  credit  to  a  householder  on  the  faith 
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of  his  homestead?  Certainly  not  It  will 
be  time  enough,  then,  for  this  court  to  be 
astute  to  provide  ways  and  means  for  a  cred- 
itor to  collect  his  debt  from  a  homestead 
tract  when  the  lawmaker  has  first  evinced 
such  purpose  In  his  homestead  laws — and  not 
before.  Those  laws  face  the  other  way  em- 
phatically. They  of  set  purpose  show  no 
solicitude  for  creditors.  It  was  so  from 
the  beginning;  for,  as  already  pointed  out, 
our  second  homestead  law  vested  a  fee  in  the 
widow,  except  as  to  debts  of  a  specified  and 
limited  character.  That  law  cut  the  creditor 
off  without  the  traditional  shilling,  except  he 
fall  in  a  certain  class.  True,  as  said,  in  1875 
a  homestead  act  was  passed  permitting  ad- 
ministrators under  orders  of  probate  courts 
to  sell  the  homestead  tract  to  pay  debts,  sub- 
ject to  the  rights  of  the  widow  and  children, 
or  either,  as  the  case  might  be.  That  per- 
mission ran  in  the  following  words:  "•  •  • 
But  all  the  right,  title  and  interest  of  the  de- 
ceased housekeeper  or  head  of  a  family  in 
the  premises,  except  the  estate  of  the  home- 
stead thus  continued,  shall  be  subject  to  the 
laws  relating  to  devise,  descent,  dower,  pa^ 
tltion  and  tale  for  the  payment  of  debts 
apaitut  the  estate  of  the  deceased,  etc."  R.  S. 
1879,  I  2693.*  It  was  on  the  italicized  clause 
that  the  ruling  in  the  Poland-Vesper  Case 
was  put,  and  not  otherwise. 

Having  tried  out  that  theory  in  practice.  It 
was  found  unsatisfactory,  so  that  20  years 
later  (1895)  the  homestead  act  was  amended. 
How?  Mlark  the  amendment,  for  thereby 
w^bty  matter  hangs — by  eliminating  the 
foregoing  language  and  making  other  ma- 
terial changes  aimed  at  preserving  the  in- 
tegrity of  the  homestead.  That  act  read  (ft. 
S.  1899,  I  3620):  "If  any  such  housekeeper 
or  head  of  a  family  shall  die,  leaving  a 
widow  or  any  minor  children,  his  homestead 
to  the  value  afdresaid  shall  pass  to  and  vest 
in  such  widow  or  children,  or  if  there  be 
both,  to  such  widow  and  children,  and  shall 
continue  for  their  benefit  without  being  sub- 
ject to  the  payment  of  the  debts  of  the  de- 
ceased, unless  legally  charged  thereon  in 
his  lifetime,  until  the  youngest  child  shall  at- 
tain its  legal  majority,  and  until  tbe  death, 
of  such  widow:  that  is  to  say,  the  children 
shall  have  the  Joint  right  of  occupation  with 
the  widow  until  they  shall  arrive  respective- 
ly at  their  majority,  and  the  widow  shall 
have  the  right  to  occupy  such  homestead  dur- 
ing her  life  or  widowhood,  and  upon  ber 
death  or  remarriage  it  shall  pass  to  the  heirs 
of  the  husband.    •    •    •  •• 

Closer  home,  what  was  the  purpose  of  the 
Legislature  in  omitting  in  the  act  of  1895  to 
give  probate  courts  authority  to  sell  the 
homestead  tract,  pending  the  existence  of  a 
homestead  estate  and  subject  to  that  estate? 
•For  the  purpose  of  paying  debts?  If  so, 
why  were  the  very  words  giving  that  author- 
ity in  the  act  of  1875  left  out  of  the  amend- 


ment? To  Insert  them  anew  by  constniction, 
by  reference  to  the  statute  of  descents?  That 
would  be  to  ignore  the  prime  office  of  the 
amendment  whereby  the  power  to  sell  was 
stricken  out  Why  was  it  stricken  out  at  all. 
If  that  theory  is  to  be  set  on  foot?  The  mis- 
chief to  be  avoided  by  the  amendment  Is  ob- 
vious. It  Is  set  forth  by  no  less  authority 
than  Cooley,  J.  (Showers  v.  Robinson,  43 
Mich.  loc.  cit  508,  5  N.  W.  loc.  dt  998)  thaa: 
"But  a  sale  thus  made  is  likely  in  many 
cases  to  be  ruinous  to  the  estate,  from  the 
great  uncertainty  attending  the  contlnnance 
of  the  homestead  right  and  the  consequent 
impossibility  of  finding  elements  of  certainty 
whereby  to  determine  the  value  of  the  fee 
subject  to  it  Selling  the  land  under  such 
circumstances  is  something  like  selling  the 
contingent  inheritance  of  the  heir  expectant, 
if  that  were  salable;  the  one,  like  the  other, 
depends  partly  upon  the  continuance  of  Ufe, 
and  partly  upon  the  will  and  discretion  of  a 
party  having  a  present  Interest  A  widow 
entitled  with  her  minor  children  to  a  home- 
stead may  live  and  claim  the  enjoyment  of 
It  for  20  or  even  50  years,  or  she  may  die, 
leaving  no  children,  in  one  year,  or  she  may 
at  once  abandon  the  homestead  right  and  re- 
move with  her  children  to  a  distant  state, 
because  she  finds  it  for  her  interest  to  re- 
side elsewhere."  (Note:  While  some  of  those 
features  may  be  absent  from  our  statute,  yet 
the  remarriage  of  the  widow  introduces  an 
equivalent  element  Judge  C!ooley  continues:) 
"The  elements  of  value  in  the  fee,  under  such 
circumstances,  are  so  exceedingly  uncertain 
that  it  is  highly  improbable  there  could  be 
any  competition  in  a  sale  except  perhaps  of 
those  who  would  bid  for  the  land  only  what 
it  would  be  worth  in  the  contingency  most 
imfavorable  to  the  purchaser.  A  sale  of 
anything  of  such  uncertain  value  must  al- 
most of  necessity  be  a  sale  at  a  great  sacri- 
fice.   Rottenberry  v.  Pipes,  63  Ala.  452." 

It  must  be  taken  as  assumed  that  it  could 
not  be  contended  for  a  moment  that  the  pro- 
bate court  had  any  jurisdiction  to  order  the 
sale  of  a  homestead  in  contravention  of  the 
homestead  statute.  Now,  the  statute  of  1875, 
as  construed  by  this  court  in  the  Poland-Ves- 
per Case  and  in  the  Keene-Wyatt  Case,  gave 
such  authority.  That  of  1895,  as  construed 
by  this  court  in  the  Broyles-Cox,  Powell  and 
Balance-Gordon  Cases,  took  it  away.  And  in 
that  ruling  we  followed  the  per  curiam  in  the 
Keene-Wyatt  Case. 

[I]  It  is  trite  learning  that  the  state  of 
the  old  law,  the  mischiefs  arising  thereunder, 
and  the  remedies  provided  therefor  in  the 
new  law,  is  the  canonized  touchstone  of  inter- 
pretation of  amended  statutes.  State  ex  rel. 
V.  McQuillln,  246  Mo.  617,  152  S.  W.  loa  dt 
352.  How  else  could  a  court  get  at  the  in-' 
tendment  of  the  lawgiver?  The  precept  to 
go  by  is:  "To  know  properly.  Is  to  know  a 
thing  in  its  reason,  and  by  its  cause."    Coke, 
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litt  183^.  WIfli  fhat  nde  of  Interpretation 
in  mind,  the  mischief  of  the  old  law  and  the 
remedy  provided  by  the  new  spring  spontane- 
onsly  Into  view.  The  "mischief"  was  the 
sacrifice  of  the  homestead  tract  as  pointed 
oot  by  Judge  Ciooley  in  the  qnoted  excerpt 
from  the  Showers  Case.  The  "remedy"  was 
to  prevent  such  sacrifice  and  to  make  effect- 
ual the  Idea  that  -the  homestead  is  forbidden 
tmlt  to  the  creditor.  It  is  onr  bonnden  duty 
to  construe  the  new  law  so  as  to  retard  the 
mischief  and  advance  the  remedy.  We  may 
not,  as  we  are  Invited  to  do,  overlook  both 
mischief  and  remedy,  and  dispose  of  the 
qneetlon  as  If  there  had  been  no  amendment 
at  aU.  To  rule  In  that  way  would  be  to  In- 
trodnce  an  audacious  and  disturbing  novelty 
Into  Judicial  exposition. 

[7-9]  As  Bald,  in  dealing  with  homesteads 
tbere  is  no  legislative  solicitude  shown  for 
tbe  creditor,  either  during  the  life  or  after 
tbe  death  of  the  head  of  the  family.  Certain- 
ly not  In  life — ^why,  then.  In  death?  Thus, 
tbe  creditor  In  tbe  life  of  the  householder 
cannot  nail  the  homestead  tract  down  and 
fasten  It  to  one  spot  by  a  Judgment  lien. 
Barton  v.  Cook,  162  Mo.  602,  63  S.  W.  112. 
Neither  can  he  complain  of  a  fraudulent  dis- 
position of  It.  Schaffer  v.  Beldsmeler,  107 
Mo.  814,  17  S.  W.  797.  Why?  Because  he  Is 
not  allowed  to  meddle  with  It  while  the 
homestead  right  lasts.  Nor  (and  this  Is  close 
home)  can  the  creditor  sell  tbe,  homestead 
tract  on  fl.  fti.,  subject  to  the  homestead 
right  while  the  homestead  exists.  Moore  v. 
Wllkerson,  169  Mo.  loc.  dt  837.  68  S.  W. 
1035.  If  that  be  so  In  life,  why  should  the 
creditor  have  the  right  to  act  In  that  way 
after  the  grizzly  King  of  Terrors  has  Inter- 
vened? That  would  be.  Indeed,  to  add  a  new 
terror  to  death  by  Judicial  construction.  We 
hold  death  has  enough  of  its  own.  On  the 
other  hand,  the  sole  purpose  of  those  laws, 
as  now  spread  on  the  books,  read  in  tbe  lines 
and  between  the  lines  of  tbe  statutes.  Is  to 
protect  the  homestead  tract  from  the  credi- 
tor. They  have  no  otlier  ralson  d'etre.  But 
we  have  pursued  the  matter  far. 

The  premises  all  considered,  the  Judgment 
should  be  affirmed. 

It  ia  80  ordered. 

WOODSON,  GRAVES,  BROWN,  WAIiK- 
ER,  and  FARIS,  JJ.,  concur.  BOND,  J., 
dissents  ia  an  opinion  filed. 

Statement 

BOND,  3.  (dissenting).  Being  unable  to 
concur  in  the  learned  opinion  of  the  major- 
ity of  this  division  of  the  court,  I  hereby 
set  forth  the  grounds  of  my  dissent 

John  W.  Lewis  died  on  the  22d  of  Novem- 
ber, 189&  At  the  time  of  his  death  he  owned 
the  land  In  controversy  and  used  it  as  a 
homestead.  He  left  a  widow,  Margaret  J. 
Lewis,  and  aiz  minor  children.    During  the 


course  of  administration  of  his  estate  in  the 
probate  court  of  Crawford  county  and  upon 
the  petition  of  the  widow,  a  homestead 
was  set  apart  upon  this  land  and  due 
report  thereof  made  by  the  commissioners 
appointed  for  that  purpose  to  the  probate 
court  which  was  confirmed.  At  the  same 
term  of  tbe  court  a  sale  of  the  land  was 
regularly  adjudged,  subject  to  the  homestead 
rights  of  the  widow  and  minor  children,  for 
the  payment  of  debts.  Report  thereof  was 
made  by  the  aduiinlstrator,  whereupon  the 
court  approved  the  same  and  directed  him  to 
execute  a  deed  conveying  the  lands  in  con- 
troversy to  H.  S.  Headlee,  purchaser,  sub- 
ject to  the  homestead  rights  of  the  widow 
and  minor  children.  This  was  done.  No 
appeal  was  taken  from  that  decree.  What- 
ever title  the  purchaser  acquired  has  been 
devolved  upon  tbe  plaintiffs  in  this  suit, 
which  was  brought  in  February,  1909.  The 
widow  of  John  W.  Lewis,  deceased,  has  now 
died.  All  of  the  six  children  left  by  him  are 
defendants  to  this  action  and  were  of  age  at 
the  institution  of  this  suit  except  Eugene 
Lewis,  who  was  then  20  years  of  age,  and 
John  O.  Lewis,  who  was  then  18  years  of 
age.  Only  these  two  minor  children  then 
resided  on  the  lands  In  controversy. 

This  action  was  brought  in  1909  by  plain- 
tifTs,  in  virtue  of  the  tiOe  acquired  by  them 
through  the  administrator's  deed,  to  fix  and 
determine  the  conflicting  claims  of  them- 
selves and  the  heirs  of  John  W.  Lewis  to  the 
tttie  of  the  lands  in  suit  The  two  heirs 
who  were  then  minors  appeared  by  their 
guardian  ad  litem,  and  averred  that  they, 
together  with  the  other  adult  defendants, 
are  the  owners  in  fee  simple  of  the  said 
above-described  lands,  and  denied  that  plaln- 
tUTs  had  any  right  or  tltie  thereto.  The- 
four  adult  heirs  appeared  and  filed  a  sim- 
ilar answer.  The  case  was  tried  by  the 
court  without  the  aid  of  a  Jury.  At  the  con- 
clusion of  the  evidence,  the  court  over  the 
objection  and  exception  taken  at  the  time  by 
plaintiffs  (appellants),  refused  the  following 
instruction  requested  by  them:  "The  court 
declares  the  law  that  the  homestead  of  the 
head  of  a  family,  under  tbe  statutes  in  force 
in  1896,  was  a  personal  privilege  or  exemp- 
tion from  levy  and  sale  under  execution,  and 
which  followed  the  homestead  when  con- 
verted Into  money  and  reinvested;  and  that 
on  the  death  of  the  head  of  the  family  tbe 
homestead  passed  by  virtue  of  tbe  provi- 
sions of  the  statute  to  the  widow,  or  widow 
and  minor  children,  as  the  case  might  be, 
tbe  widow  taking  the  life  estate,  contingent 
on  remarriage,  and  the  minors  taking  an  es- 
tate for  years,  that  is  to  say  during  minority; 
this  homestead  estate  of  the  widow  and 
minors  being  exempted  from  sale  by  order  of 
the  probate  court  for  the  payment  of  the 
debts  of  the  decedent  unless  legally  charged 
thereon  by  him  during  his  lifetime,  but  the 
fee  passed  to  tbe  heirs  of  tbe  deceased  bome- 
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steader  noder  the  statute  of  descents  and  dla- 
trlbntlon,  subject  to  the  homestead  rights  of 
the  widow  and  minor  children  and  to  pay- 
ment of  the  debts  of  the  decedent"  The 
court  found  the  Issues  for  the  defendants 
and  rendered  Judgment  accordingly,  from 
which  plaintiffs  have  appealed  to  this  court, 
assigning  for  error  the  refusing  of  tlie  in- 
Btmction  requested  by  them. 

Opinion. 

1.  The  only  Question  presented  Is  the  rul- 
ing of  the  trial  court  in  refusing  the  instruc- 
tion set  out  in  the  statement  and  adjudging 
the  fee-simple  title  to  the  land  to  be  in  de- 
fendants. 

In  this  case,  the  rights  of  the  parties  are 
determinable  under  the  provisions  of  the 
Homestead  Act  of  1895  (Session  Acts  1895, 
p.  185;  R.  S.  1899,  |  3620),  which  section 
has  now  been  substituted  by  section  6708  B. 
S.  1909,  but  the  form  in  which  it  originally 
stood  must  control  the  decision  of  this  casei 
since  the  death  of  John  W.  Lewis  took  place 
before  the  amendment  of  1907  (Session  Acts 
1907,  p.  301),  whereby  the  statute  contained 
in  the  present  revision  was  substituted  for 
that  contained  in  the  former  revision ;  and  it 
has  been  uniformly  held  in  this  state  that 
homestead  rights  and  the  relations  of  all 
parties  thereto  are  governed  by  the  law  ex- 
isting on  that  subject  at  the  time  of  the 
death  of  the  head  of  the  family.  Brewing- 
ton  V.  Brewington,  211  Mo.  48,  100  S.  W.  723; 
Bushnell  v.  Loomis,  234  Mo.  loc.  clt  385,  386, 
137  S.  W.  257,  86  L.  K.  A.  (N.  S.)  1029,  and 
cases  cited;  Linville  v.  Hartley,  130  Mo.  256, 
S2  S.  W.  662. 

The  important  periods  of  the  enactments 
of  homestead  laws  In  Missouri  have  been 
1865,  1875,  and  1895.  Unimportant  varia- 
tions and  changes  have  been  made  in  such 
acta  In  the  intervals  between  those  three 
times,  but  the  distinctive  characteristics  of 
the  homestead  laws  and  their  essential  varia- 
tions from  one  another  have  been  marked 
by  the  enactments  made  in  the  years  above 
stated.  But  it  is  only  necessary,  to  determine 
the  rights  of  the  parties  in  this  case,  to  re- 
fer to  the  law  on  the  subject  of  homesteads 
as  enacted  by  the  Legislature  in  1895,  since 
the  facts  of  this  case  bring  it  within  the 
application  of  that  statute.  In  construing 
that  act,  this  court  has  held  that  the  right  of 
the  husband  to  a  homestead  during  bis  life 
is  a  mere  exemption  as  to  subseQuent  indebt- 
edness and  is  >  not  an  estate  in  any  sense 
and  may  be  aliened  by  the  joint  deed  of  the 
husband  and  vrife  (Snodgrass  v.  Copple,  203 
Mo.  480,  101  S.  W.  1090;  Cyc.  p.  460),  and 
It  is  that  after  the  death  of  the  husband  a 
life  estate,  determinable  by  her  marriage.  Is 
vested  in  his  surviving  widow,  and  a  right 
of  joint  occupancy  of  the  homestead  is  vest- 
ed in  his  minor  children  until  their  arrival 
at  the  age  of  21  years  (Bushnell  t.  Loomis, 


234  Mo.  loc.  dt  586,  187  S.  W.  257.36  L.  R. 
A.  [N.  S.]  1020). 

The  statute  requiring  Interpretation  in  this 
case  is,  to  wit:  "If  any  such  housekeeper  or 
head  of  a  family  shall  die,  leaving  a  widow 
or  any  minor  children,  his  homestead  to  the 
value  aforesaid  shall  pass  to  and  vest  in  such 
widow  or  children,  or  if  ttiere  be  both,  to 
such  widow  and  children,  and  shall  continue 
for  their  benefit  without  being  subject  to  the 
payment  of  the  debts  of  the  deceased,  unless 
legally  charged  thereon  in  his  lifetime,  until 
the  youngest  child  shall  attain  its  legal  ma- 
jority, and  until  the  death  of  such  widow: 
that  is  to  say,  the  children  shall  have  the' 
Joint  right  of  occupation  with  the  widow 
until  they  shall  arrive  respectively  at  their 
majority,  and  the  widow  shall  have  the  right 
to  occupy  such  homestead  during  her  Ufe  or 
widowhood,  and  upon  her  death  or  remar- 
riage It  shall  pass  to  the  heirs  of  the  hus- 
band; and  the  probate  court  having  juris- 
diction of  the  estate  of  the  deceased  house- 
keeper, or  bead  of  a  family,  shall,  when 
necessary,  appoint  three  commissioners  to  set 
out  such  homestead  to  the  person  or  persons 
entiaed  thereto."  B.  S.  1899,  i  3620;  Ses- 
sion Acts  1905,  p.  185. 

The  question  arising  under  this  statute  is 
whether  an  indebtedness  arising  subsequent 
to  his  homestead  in  the  land  in  dispute,  after 
due  allowance  in  the  probate  court,  was  a 
legal  basis  of  the  order  of  sale  regularly 
made  by  that  court  of  the  land  of  the  de- 
ceased subject  to  the  rights  of  homestead 
of  the  widow  and  minor  children.  The  above 
statute  clearly  excludes  the  right  of  any  sub- 
sequent creditor  to  compel  a  sale  through  the 
probate  court  of  the  homestead  itself,  but 
it  does  not  in  terms  forbid  a  sale  of  the 
property,  subject  to  the  full  rights  of  the 
homestead  therein. 

In  the  case  at  bar  no  attempt  whatever 
was  made  to  affect  or  prejudice  the  rights 
of  the  widow,  then  alive,  or  the  minor  chil- 
dren, to  the  rights  of  a  homestead  in  the  land 
in  question.  Hence  the  order  of  the  probate 
court  did  not  contravene  the  language  nor 
the  purpose  of  the  above  statute  to  provide  a 
homestead  for  the  widow  and  minor  children. 
It  simply  undertook  to  afford  creditors,  hav- 
ing legal  demands,  the  right  to  satisfy  them 
out  of  the  property  left  by  the  deceased 
after  the  expiration  of  all  homestead  rights 
therein  given  by  the  statute. 

The  statutes  of  descents  and  distribution, 
which  have  been  a  part  of  our  law  since  the 
organization  of  the  state,  provide  that,  when 
the  owner  of  any  real  estate  of  inheritance 
dies,  "it  shall  descend  *  •  •  gubfect  to 
the  payment  of  hit  dehUf'  (italics  ours)  in  a 
prescribed  course.  B.  S.  1909,  {  332.  As  to 
the  meaning  of  that  section,  the  law  is: 
"But  the  estate  does  not  vest  in  them  abso- 
lutely. It  is  subject  to  be  divested  whenever 
the  land  is  taken  into  the  custody  of  the 
courts  and  subjected  to  the  paymoit  of  tlie 
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debts  of  the  deceased.  The  law  appropriates 
the  title  to  the  land,  not  as  that  of  the  heirs, 
but  as  It  came  directly  from  the  ancestor." 
Aubnchon  t.  Aubuchon,  133  Mo.  loc.  dt  265, 
34  S.  W.  569.  Unless  that  statute  Is  to  be 
abrogated,  the  creditor  In  the  case  at  bar 
had  a  right  to  enforce  bis  demand  against 
the  estate  of  John  W.  Lewis  In  the  land  in 
question,  which  remained  after  the  extLnc- 
tloD  of  all  homestead  rights.  The  homestead 
act  under  review  does  not  purport  to  repeal 
the  general  statutes  goyernlng  the  descent  of 
real  estate.  It  simply  exempts,  djirlng  their 
continuance,  the  determinable  life  estate  in 
the  widow  and  the  estate  for  years  In  the 
minors. 

Gearly,  the  homestead  act,  by  the  utmost 
stretch,  does  not  protect  the  vested  remain- 
der in  the  lands  which  takes  effect  as  a  fee 
when  the  parties  entitled  to  the  homestead 
have  lost  that  right  To  do  that  a  new  and 
different  enactment  would  have  to  be  made 
by  the  Legislature.  This  has  not  been  done. 
Neither  does  the  homestead  act  repeal  the 
statutes  of  descents  and  distribution  by  re- 
pugnancy. For  the  homestead  act  was  not 
enacted  and  does  not  purport  to  exempt  a 
Tested  remainder  which  only  takes  etfect  aft- 
er the  cessation  of  the  homesteads.  Yet  It 
wag  this  remainder  alone  which  the  probate 
court  subjected  to  the  allowed  demands 
against  the  estate  of  its  owner.  Its  action 
was  therefore  in  perfect  accord  with  the 
homestead  act  and  in  no  wise  repugnant  or 
Inconsistent  therewith.  That  all  estates  in 
tonalnder  are  conveyable  by  the  owner  and 
available  to  his  creditors  is  uncontroverti- 
ble. K.  S.  1909,  §§  2787,  2102,  2194;  White 
V.  McPheeters,  76  Mo.  286 ;  Brown  v.  Fulker- 
80D,  125  Mo.  400,  28  S.  W.  632;  Godman  v. 
Simmons,  113  Mo.  122,  20  S.  W.  972;  Burk 
T.  Pence,  206  Mo.  339,  104  S.  W.  23.  Neither 
does  the  homestead  act  repeal  the  statutes  of 
descent  and  distribution  of  vested  remainders 
therein  by  furnishing  a  substitutionary  law 
coverhig  such  estates.  For  the  slightest  In- 
spection shows  that  the  homestead  act  does 
not  pretend  to  deal  with  the  vested  remain- 
ders in  the  land  upon  which  the  homestead 
Is  set  apart  It  concerns  itself  solely  with 
the  creation  of  the  homestead  and  its  pro- 
tection as  snch,  and  does  not  undertake  in 
any  way  to  dispose  of  the  ulterior  estates  in 
the  land. 

Now,  there  is  no  such  thing  as  a  repeal  of 
a  statute  under  the  laws  of  this  state,  except 
in  one  of  the  ways  above  referred  to.  As 
none  of  them  were  employed,  it  follows  that 
the  homestead  act  did  not  repeal  the  stat- 
ntes  of  descent- governing  the  devolution  of 
the  vested  remainder  accruing  after  the  lapse 
«(  the  homestead,  and  that  the  plaintifTs, 
baring  bought  only  this  remainder,  are  enti- 
tled to  its  enjoyment  after  the  expiration  of 
the  preceding  homestead,  which  was  neither 
iMQ^t  nor  claimed,  and  which  they  did  not 
seek  to  recover.  Gonfuslon  of  thought  on 
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this  subject  has  sometimes  occnnred  from  the 
failure  to  bear  in  mind  the  separate  estates 
of  homesteads  and  the  succeeding  remainder 
in  fee.  The  owners  of  the  homestead  have 
the  estate  for  life  or  years.  The  remainder- 
man has  the  suhsequent  fee.  These  two  com- 
plementary interests  make  up  the  entire  es- 
tate In  fee.  The  fee  of  lands  Is  never  in 
suspension  when  there  is  preceding  life  es- 
tate or  one  for  years.  The  fee  cannot  be  in 
abeyance,  but  Is  always  vested  colncidental- 
ly  with  the  prior  estates  either  In  the  re- 
maindermen or  reversioners  by  law  or  by  act 
of  the  parties.  16  Oyc.  p.  646,  subsec.  4; 
2  Blackstone,  168 ;  4  Kent;  Com.  248.  Hence 
the  uniform  ruling  that,  upon  the  death  of 
the  housekeeper  or  head  of  a  family,  the 
homestead  passes  to  his  widow  and  minor 
children,  and  the  fee  in  remainder  vests  In 
his  heirs,  including  adults  or  minors  as  may 
happen.  The  correct  Interpretation  of  the 
homestead  act  is  plain  on  its  face.  It  simply 
exempts  from  sale  for  subsequent  debts  the 
homestead  itself,  during  the  life  of  the  hus- 
band and  wife,  and,  after  the  death  of  the 
husband,  during  the  life  of  the  wife  until 
marriage  and  during  the  minority  of  the 
children.  It  has  no  other  object  nor  effect 
No  further  purpose  can  be  ascribed  to  it  un- 
der the  terms  used  therein,  for  it  cannot  be 
construed  as  a  devolution  of  the  fee  remain- 
ing when  the  homestead  is  gone,  except  by 
interpolating  words  of  wholly  different  mean- 
ing from  those  contained  in  it.  Had  the  Leg- 
islature Intended  to  protect  remaindermen 
entitled  as  such,  after  the  homestead  should 
fall  into  the  general  estate-  of  the  decedent, 
it  would  have  been  a  most  anomalous  policy, 
and  contrary  to  the  very  scheme  upon  which 
homestead  laws  a're  framed,  which  is  the  pro- 
tection of  widows  and  minors;  and  such  per- 
sons, after  the  extinction  of  the  homestead, 
have  necessarily  ceased  to  be  either  widows 
or  minors.  Wherefore  it  is  not  perceivable 
why  they  should  be  more  entitled  to  inherit 
the  property  of  their  ancestor  free  from  any 
liability  for  his  debts  tlian  any  other  adult 
heirs  would  be  so  entitled  in  cases  of  estates 
descended  to  them  wherein  no  homestead  had 
existed.  At  least  the  Legislature  have  ex- 
pressed no  such  discrimination  in  the  above 
act 

II.  The  learned  opinion  of  the  majority 
of  the  court  refers  to  some  cases  in  this 
state  and  elsewhere  in  support  of  its  con- 
clusions that,  after  the  expiration  of  the 
hAuestead  in  the  lands,  the  title  in  fee  was 
properly  decreed  to  be  In  the  adult  heirs  of 
the  deceased,  thereby  exempting  It  from  his 
debts.  These  may  be  noticed.  The  earliest 
case  Is  Skouten  v.  Wood,  57  Mo.  380.  Judge 
Napton  ruled,  in  that  case,  that  perforce  the 
terms  of  the  fifth  section  of  the  Vermont 
homestead  act  (Gen.  St  1862,  c.  68,  which 
has  been  literally  copied  into  the  Missouri 
act,  and  hence  construed  as  in  Vermont),  the 
widow  of  the  deceased  husband,  who  was 
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himself  seised  in  fee,  took  likewise  a  fee  in 
the  bomestead  because  the  act  in  temu  so 
provided,  to  wit:  "And  such  widow  and 
children,  respecttrely,  shall  take  the  tame 
estate  therein  of  which  the  deceased  died." 
(Italics  ours.)  57  Mo.  381.  So  strongly  and 
forcefully  did  Judge  Napton  show  the  irra- 
tionality of  the  consequence  (which  could 
not  be  Judidally  escaped  under  the  very 
terms  of  the  homestead  act  which  had  been 
imported  with  the  construction  given  it  in 
the  home  state)  that  the  Legislature  at  once 
repealed  and  struck  out  the  terms  "same  es- 
tate" descriptive  of  the  character  of  home- 
stead vested  in  the  widow  contained  in  the 
act,  and  adopted  what  was  thenceforth  the 
homestead  act  of  1875,  and,  to  prevent  any 
farther  Judicial  nonconformity  with  its  in- 
tent, inserted  In  the  new  act  a  provision  that 
the  estate  subject  to  the  homestead,  when 
that  expired,  should  go  according  to  the 
statutes  of  descents.  Session  Acts  1875v  p. 
60.  Following  the  law  as  thus  changed, 
came  the  decisions  in  division  1,  Broyles  v. 
Cox,  153  Mo.  242,  64  S.  W.  488,  77  Am.  St. 
Rep.  714,  and  Powell's  Estate,  157  Mo.  151, 
67  S.  W.  717.  The  rulings  In  these  two  cases 
were  to  the  effect  that  the  homestead  act 
as  amended  prevented  the  sale  of  the  lands 
subject  to  it  until  the  bomestead  expired, 
mvision  2,  however,  on  the  next  presentation 
of  the  question,  took  it  up  and  in  an  unani- 
mous decision  expressed'  a  contrary  view, 
and  after  a  full  review  of  the  authorities 
referred  its  opinion  to  banc  in  order  that 
the  law  might  be  harmonized  and  clarified 
on  this  subject  Keene  v.  Wyatt,  100  Mo. 
1,  60  S.  W'.  1087,  63  S.  W.  116.  Thereupon 
the  matter  was  considered  in  banc,  which, 
in  an  opinion  concurred  in  by  all  the  Judges 
except  Marshall,  J.,  adjudged  that  the  cases 
of  Broyles  v.  C!ox  and  Powell's  Estate,  su- 
pra, really  turned  upon  a  construction  of  the 
Homestead  Act  of  1895,  and  hence  the  ob- 
servations in  those  two  opinions  in  refer- 
ence to  the  preceding  Homestead  Act  of  1875 
were  mere  obiter  dicta,  and  added :  "But 
the  rulings  In  those  cases  to  the  effect  that 
the  homestead  of  a  deceased  housekeeper  or 
bead  of  a  family,  within  the  statutory  size 
and  limits,  cannot  be  sold  under  the  Home- 
stead Law  of  1875,  by  an  order  of  the  pro- 
bate court  of  the  proper  county,  for  the  pay- 
ment of  the  debts  allowed  against  the  estate 
of  the  deceased,  subject  to  the  homestead 
rights  of  the  widow  and  minor  children,  are 
disapproved.  With  these  suggestions,  the 
foregoing  opinion  of  Burgess,  J.,  is  approved, 
and  adopted  by  the  court  in  banc.  Burgess, 
O.  J.,  Sherwood,  Robinson,  Brace,  Valliant, 
and  Gant,  JJ.  concur.  Marshall,  J.  dis- 
sents." 

Hence  it  must  be  clear  that,  except  Mar- 
shall, J.,  the  entire  court  adjudged  the  sala- 
billty  of  the  remainder  in  fee,  subject  to  the 
homestead  under  the  Homestead  Act  of  1875. 
The  interpretation  of  the  Homestead  Act  of 


1875  having  been  thus  put  at  rest,  ttie  next 
decision  was  rendered  under  the  Homestead 
Act  of  1895  (being  the  one  presented  for  re- 
view In  the  present  case).  In  that  case  (Bal- 
ance V.  Gordon,  247  Mo.  119,  152  S.  W.  358 
[January  29,  1913])  the  opinion  was  written 
by  the  learned  writer  of  the  opinion  of  Uie 
majority  in  the  present  case.  The  facts  as 
we  gather  them  are:  nie  householder  de- 
vised his  two  lots  to  his  wife  for  life  with 
remainder  to  one  of  his  children.  He  died 
in  1898.  In  the  course  of  administration 
of  his  estate,  it  is  said  "that  the  lots  were 
sold  by  an  order  of  the  probate  court  and 
were  sold  to  pay  the  Taylor  debt  and  said 
costs."  Administrator's  deed  was  made  to 
the  purchasers,  who  afterwards  acquired  the 
widow's  interest  by  deed.  A  suit  was- 
brought  by  the  devisee  under  the  will  to  es- 
tablish her  title  thereunder,  when  the  fore- 
going facts  and  others  were  set  up  by  the 
defendants,  who  represented  the  purchaser 
under  the  administrator's  deed  and  the  gran- 
tee under  the  deed  from  the  widow.  It  was 
held  that  the  sale  ordered  by  the  probate 
court  was  void,  and  that  the  plaintiff  was 
^entitled  to  recover  the  fee  after  the  expira- 
tion of  the  life  estate  of  the  widow.  It  is 
not  necessary  tbat  an  attempt  should  be  made 
to  sustain  that  ruling  on  the  narrow  ground 
that  there  was  technical  error  in  the  form 
of  the  order  of  sale  made  by  the  probate 
court.  In  that  It  should  require  the  sale  oC 
the  lands  to  be  made  subject  to  the  home- 
stead rights  of  the  widow  and  minor  child. 
While  this  was  a  formal  error,  yet  it  did  not 
affect  the  rights  of  the  parties  under  tbat 
sale,  since  the  administrator's  deed  should 
have  been  held  good  as  to  the  remainder  and 
not  good  as  to  the  preceding  homestead. 
Evidently  it  was  the  Intention  of  the  opin- 
ion in  Balance  v.  Gordon,  supra,  to  treat 
the  question  on  the  broad  ground  that  the 
administrator's  deed  was  void  both  as  to  the 
remainder  and  the  homestead  estates,  and 
this  was  the  view  expressed  in  the  opinion, 
and  to  sustain  which  it  construed  the  Home- 
stead Act  of  1806  as  constituting  a  direct 
legislative  repeal  of  the  general  statutes  of 
descent  and  distribution  governing  the  trans- 
mission of  property  upon  the  death  of  the 
owners.  And  it  is  tbat  view,  so  far  aa  it 
holds  the  sale  was  void  as  to  the  remainder 
estate,  to  which  I  dissent  as  wholly  unten- 
able from  any  possible  viewpoint  of  the 
language  and  objects  of  the  Homestead  Act 
of  1895,  opposed  to  wise  public  policy,  if  not 
the  organic  law,  and  in  contravention  of  the 
necessary  conclusions  of  reason  resting  on 
the  foundation  principles  of  the  law.  The 
only  theory  which  seems  to  be  advanced  in 
Balance  v.  Gordon,  supra,  and  the  present 
opinion  of  the  majority,  against  the  right  of 
a  creditor  having  an  allowed  demand  to  ob- 
tain sale  in  the  coarse  of  administration  of 
the  land  upon  which  a  homestead  exists 
subject  in  all  respects  to  the  full  rights  of 
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a  homestead  therein,  la  that  the  Homestead 
Act  of  1896,  above  quoted,  does  not  In  to- 
tidem  verbis  re<lte  that  such  right  Is  given 
as  did  the  act  of  1875.  The  answer  Is  that, 
unless  that  right  Is  directly  Inhibited  by  the 
bomestead  statute  of  1895  aa  It  yr&p  in  the 
act  of  1865^  then  It  must  exist  perforce  the 
statutes  of  descent  and  distribution,  which 
govern  and  control  tbe  transmission  of  prop- 
erty of  every  citizen  of  this  state.  That  it 
is  not  directly  forbidden  by  tbe  homestead 
act  in  question  is  apparent  from  tbe  merest 
glance  at  the  terms  of  said  homestead  act. 

This  leaves  no  support  for  the  theory  of 
the  case  of.  Balance  v.  Gordon,  except  the 
contention  that  the  silence  of  the  Homestead 
Act  of  1895  as  to  the  transmisedon  of  the 
remainder  after  the  lapse  of  homestead 
rights  operates  as  a  repeal  to  the  general 
statutes  of  distribution  governing  the  course 
of  that  estate  when  belonging  to  any  dece- 
dent at  the  date  of  his  death.  Neither  law 
nor  logic  will  permit  that  conclusion  to  be 
drawn.  It  is  diametrically  opposed  to  the 
established  law  governing  all  repeals  of 
Btatntes,  which,  as  has  been  shown,  can  only 
be  done  In  a  triform  way:  (1)  By  express 
terms;  (2)  .by  repugnancy;  (3)  by  a  new 
sobstltutional  act  covering  the  entire  sub- 
ject Can  it  be  said  that  the  homestead  act 
In  question  expressly  repeals  the  general 
statutes  of  distribution  as  to  those  estates 
in  remainder  which  arise  only  after  the 
homestead  estate  has  been  fully  spent?  The 
answer  must  be  In  the  negative,  for  tbe 
Homestead  Act  of  1895  contains  no  repeal- 
ing words.  Can  it  be  held  that  the  acts  are 
repugnant,  and  therefore  the  latter  repeals 
the  former?  The  same  answer  must  be  giv- 
en, because  the  sole  object,  scope,  purpose, 
and  design  of  the  homestead  act  was  to  pro- 
tect those  rights  as  long  as  they  exist,  and 
not  any  other  or  later  estate.  How  then 
can  it  be  that  a  disposition  of  tbe  after  es- 
tate militates  against  tbe  full  enjoyment  of 
tbe  prior  homestead  estate,  when  the  very 
terms  of  the  disposition  show  that  it  is  sub- 
ject In  all  and  every  respect  to  the  full  en- 
joyment of  those  rights?  If  this  most  be 
admitted,  then  tbe  two  acts  are  not  repug- 
nant Again,  can  It  be  said  with  any  show 
of  reason  or  even  plausibility  that  a  home- 
!:tead  act  which  is  absolutely  silent  on  the 
point  of  transmission  or  descent  of  an  after 
'  estate  (L  &,  fee  in  remainder  after  the  home- 
stead) Is  a  substitute  act  for  the  full  and 
specific  directions  contained  In  tbe  general 
statutes  of  descent  on  that  subject,  when 
the  alleged  substitute  act  uses  no  terms 
whatever  In  reference  to  the  provision  In 
question?  This  must  be  also  denied,  unless 
an  act  with  no  provision  on  a  particular 
subject  Is  a  full  and  complete  substitute  for 
another  which  deals  fully  with  the  sub- 
ject This,  of  course,  cannot  be.  I  bold, 
therefore,  that  the  conclusion,  that  the 
Homestead  Act  of  1895  contains  within  Itself 


a  repeal  In  any  mode  of  the  provisions  of 
the  general  statutes  of  descent  and  distribu- 
tion governing  estates  in  remainder  arising 
after  the  full  enjoyment  of  the  homestead 
protected  by  that  statute,  can  only  rest  from 
any  possible  standpoint  on  demonstrable  fal- 
lacies forbidden  both  by  law  and  logic.  For 
.these  reasons  I  think  the  decision  in  Balance 
V.  Gordon  was  illy  considered  and  should  be 
disapproved  and  overruled  in  order  that  tbe 
Interpretation  by  this  court  of  the  Home- 
stead Act  of  1895  should  rest  upon  tbe  stable 
basis  of  its  language  and  terms,  and  not 
upon  the  interpolation  therein  of  a  repeala- 
tory  clause,  nor  upon  legal  fictions,  in'  or- 
der to  annihilate  tbe  statntes  of  descent  and 
distribution  relative  to  a  subject  plainly 
beyond  the  scope  of  the  purpose  and  object 
of  tbe  homestead  act  That  this  Is  the  sound 
and  true  view  is  apparent  from  the  clear  rul- 
ings of  the  decision  of  division  2  in  Keene 
V.  Wyatt,  supra,  adopted,  as  shown  above, 
by  the  court  in  banc,  and  the  authorities 
therein  cited;  by  Poland  v.  Vesper,  67  Mo. 
727,  as  well  as  the  Inescapable  view  of  tbe 
meaning  of  the  Homestead  Act  of  1896  aris- 
ing from  tbe  consideration  of  the  words  and 
language  of  the  act  Itself  and  its  sole  pur- 
pose to  protect  tbe  beneficiaries  of  tbe  ex- 
empted estate,  and  not  to  protect  the  heirs 
or  devisees  of  any  other  estate. 

I  doubt  whether  this  has  been  put  with 
more  clearness  and  force  than  in  the  follow- 
ing language  of  Poland  v.  Vesper,  supra.  In 
that  case,  speaking  of  tbe  Homestead  Act  of 
1875,  It  is  said:  "The  object  of  the  statute 
was  to  secure  a  home  for  the  widow  and 
minor  heirs,  and  tbe  sale  of  the  land  sub- 
ject to  the  homestead  right  could  in  no  man- 
ner Interfere  with  them  in  the  enjoyment 
of  that  right."  The  court  further  held  that 
the  instruction  requested  by  plaintiff  should 
have  been  given  which  "declared  that  the  ad- 
ministrator's deed  conveyed  the  title  to  the 
plaintiff,  subject  to  the  homestead  right  of 
the  widow  and  the  defendant,  and  that,  the 
widow  having  died  and  the  defendant  at- 
tained his  majority  before  the  commencement 
of  the  suit,  plaintiff  was  entitled  to  recover." 
It  is  no  answer  to  the  logic  of  this  opinion 
to  say  that  the  act  of  1875  contained  a  recital 
that  tbe  homestead  estate,  subject  to  tbe 
rights  thereof,  should  pass  by  descent  That 
statute,  as  has  been  shown,  was  passed  to 
me  at  a  decision  under  the  first  homestead 
act  taken  from  Vermont,  which  act  contained 
terms  in  Itself  constituting  a  repeal  of  the 
statute  of  descent  and  distribution.  But  the 
Legislature  struck  out  those  repealatory 
terms.  They  have  not  been  reinserted  in  the 
act  of  1895.  And  the  whole  argument  of 
Balance  v.  Gordon,  supra.  In  the  last  analysis 
rests  necessarily  on  tbe  assumption  that,  be- 
cause the  act  of  1895  did  not  adopt  tbe  pre- 
caution of  the  act  of  1875  of  making  an  ex- 
press provision  that  the  statutes  of  descent 
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should  control  property  after  the  ceBsaflon 
of  the  homestead,  therefore  the  want  of  such 
a  provision  showed  that  the  Legislature  in- 
tended In  the  act  of  1895  to  repeal  and  over- 
throw the  statutes  of  descent  and  distribu- 
tion which  fully  cover  and  provide  for  that 
subject  The  bare  statement  of  this  view  dis- 
closes its  logical  infirmity.  The  old  statute 
of  1865  cannot  be  revived  in  effect  or  re-en- 
acted by  the  mere  failure  of  the  act  of  1895 
to  Include  within  its  terms  one  of  the  provi- 
sions of  the  act  of  1875,  which  act  also  bad 
expressly  repealed  that  provision  of  the  act 
of  1865,  which  was  the  only  support  while  it 
existed  that  can  be  pointed  to  in  the  statute 
law  of  this  state  for  the  view  expressed  in 
Balance  v.  Gordon,  supra,  and  the  majority 
opinion,  to  wit,  that  the  statutes  of  descent 
and  distribution  were  repealed  as  to  their 
governance  of  subsequent  estates  by  the  terms 
of  the  homestead  act.  Repealed  statutes  are 
not  revived  in  that  way  in  this  state. 

III.  Some  reference  is  made  in  the  learned 
opinion  of  the  majority  of  the  division  in 
this  case  to  an  eminent  lawyer.  Judge  Cooley, 
and  a  quotation  from  one  of  his  opinions  Is 
made.  Judge  Cooley,  as  shown  by  Judge 
Marshall  in  bis  dissenting  opinion  (Keene  v. 
Wyatt,  160  Mo.  1,  60  S.  W.  1037,  63  S.  W. 
116),  bad  already  decided  the  point  the  other 
way.  However,  a  careful  examination  of  the 
subsequent  reference  to  Judge  Cooley's  lat- 
ter opinion  by  the  Supreme  Court  of  Michi- 
gan win  show  that  the  mle  quoted  from  him 
(43  Mich.,  snpra)  in  the  majority  opinion 
would  have  no  application  whatever  to  a 
case  like  the  present,  which,  according  to 
Judge  Cooley,  would  tall  within  the  reasoning 
and  Judgment  announced  by  him  In  the  previ- 
ous case.  38  Mich.,  supra.  For  here,  as  In 
tbat  case,  there  was  no  appeal  from  the  order 
of  the  county  court  directing  the  sale  of  the 
laud  subject  to  the  homestead  rights.  Where 
that  is  so.  Judge  Cooley  held  in  both  opinions 
that  such  a  sale  was  impregnable  to  a  col- 
lateral attack,  which  is  exactly  the  sort  of 
attack  defendants  make  in  this  case  against 
the  validity  and  enforceability  of  the  Judg- 
ment of  the  county  court  directing  the  sale  to 
plaintiff's  grantors  and  confirming  the  deed 
made  to  him.  But  the  Supreme  Court  of 
Michigan  did  not  stop  even  there.  It  dis- 
tinctly stated,  in  Re  Emmons'  Estate,  142 
Mich.  loc.  cit  309,  106  N.  W.  loc.  dt  762,  In 
referring  to  the  argument  that  there  ought 
to  be  no  sale  of  land  subject  to  homestead 
until  after  the  homestead  was  ended,  as 
follows:  "If  the  Import  of  this  argument  is 
understood,  it  is  that  such  a  homestead — one 
in  value  no  more  than  $1,500 — cannot  be  sold 
at  all,  if  the  statute  is  followed,  unless  it 
falls  into  the  estate  before  the  time  otherwise 
limited  by  statute  for  closing  the  estate,  or 
before  the  time  when  the  estate  is  otherwise 
actually  closed.  Such  a  holding  would  do 
violence  to  settled  rules  of  construction, 
'mere  may  be  difficulties  In  fact;  but  there 


is  no  legal  difficulty  In  saving  both  the  con- 
stitutional homestead  for  those  entitled  to  it, 
and,  ultimately,  the  value  of  the  fee  for  credi- 
tors of  the  decedent"  It  must  be  noted  that 
In  Michigan  the  homestead  exemption  fs 
created  by  the  Constitution  of  that  state. 

Again,  in  speaking  directly  of  the  two  de- 
cisions of  Judge  Cooley,  the  Supreme  Court  of 
Michigan,  In  Burkhardt  v.  Walker  &  Son,  132 
Mich.  loc.  dt  95,  92  N.  W.  779,  102  Am.  St 
Rep.  386,  cites  the  positions  of  the  defendants 
based  on  those  two  cases,  and  thereafter  de- 
termines the  effect  of  them  in  the  following 
language:  "In  support  of  the  third  claim 
for  reversal,  defendant  says:  The  complain- 
ant's homestead  right,  by  virtue  of  being  the 
wife  of  the  execution  defendant  was  simply 
a  contingent  right  of  occupancy,  not  an  inter- 
est in  fee.  •  •  •  The  fee  of  the  execution 
defendant,  subject  to  the  homestead  rights  of 
the  wife,  *  •  *  and  other  Incumbrances, 
can  be  sold  on  execution.  •  •  •  Sbow- 
ers  V.  Robinson,  43  Mich.  502,  5  N.  W.  988; 
Drake  v.  KInsell,  38  Mich.  232.'  The 
most  that  can  be  claimed  for  these  cases  is 
that  they  establish  the  proposition  that  an 
administrator's  sale,  under  an  order  of  the 
probate  court  of  the  homestead  of  the  family 
of  his  Intestate,  subject  to  their  homestead 
rights,  is  valid,  tf  the  order  authorizing  such 
sale  is  not  appealed  from."  And,  again.  In 
discussing  the  whole  subject  and  reviewing 
specially  both  decisions  of  Judge  Cooley,  and 
in  answer  to  the  contention  In  a  case  which 
attacked  the  validity  of  a  sale  of  property 
subject  to  homestead  rights,  said  In  conclu- 
sion: "We  think  it  clear  that  If  this  decree 
Is  to  stand,  now  that  the  children  have  at- 
tained their  majority  (excepting  Mrs.  Foster, 
who  has  a  home  elsewhere),  it  must  stand  up- 
on other  grounds  than  because  the  sale  Is 
void  on  the  ground  that  the  land  was  a  home- 
stead." Louden  v.  Martindale,  109  Mich,  loe 
dt  '241,  67  N.  W.  133 ;  Carrlgan  v.  Rowell, 
96  Tenn.  loc.  dt  192,  84  S.  W.  4;  McCaleb 
V.  Burnett  65  Miss.  83;  Derr  v.  Wilson,  84 
Ky.  14;    Thompson  on  Homesteads,  {  738. 

Moreover,  the  suggestion  based  on  the  quo- 
tation from  Judge  Cooley,  that  a  sale  of  the 
fed  in  remainder  would  cause  a  sacrifice  of 
the  property  of  the  ultimate  owners,^  where- 
fore the  court  should  nmke  the  homestead 
act  read  so  as  to  forbid  snch  a  sale,  cannot 
have  any  force  whatever :  (1)  Because  it  was 
not  the  purpose  of  the  homestead  act  to  do 
other  than  protect  the  homestead  estate  It- 
self^  and  that  estate  would  have  been  In  no 
wise  diminished  nor  its  full  enjoyment  Im- 
paired even  If  the  one  which  came  after  waa 
sold  below  its  value;  (2)  because  the  Legisla- 
ture could  not  have  designed  to  protect  these 
remainders  following  homesteads,  when  It  has 
not  protected  any  other  remainders,  for  the 
law  is  unquestionable  that  all  vested  or  even 
contingent  remainders  are  salable  under  ex- 
ecution when  the  owner  Is  alive  or  on  an  ad- 
ministration after  his  death,  before  the  fall- 
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Ing  in  of  the  preceding  estates.  Clearly, 
therefore,  It  conld  not  have  been  the  legisla- 
tive purpose  to  create  a  distinction  between 
some  remainders  and  all  others,  for  It  could 
not  thus  discriminate  between  individuals 
without  violating  the  Ck)nstitution8,  state  and 
federal,  guaranteeing  to  each  citizen  the  equal 
protection  of  the  laws  as  well  as  the  "lawful 
galas"  of  his  Industry.  As  it  Is  undeniable 
that  any  other  vested  remainder  (than  that 
which  follows  a  homestead  estate)  which 
might  belong  to  a  deceased  owner  would  fol- 
low the  statutory  course  of  descent  and  pass 
to  his  heirs,  subject  to  the  payment  of  his 
debts,  why  should  not  the  same  ruling  govern 
the  vested  remainder  which  exists  in  proper- 
ty subject  to  the  homestead  estate  of  the 
widow  and  minor  child?  There  cas  be  no 
difference  In  reason  or  principle  between  the 
two  cases. 

It  is  thus  dear  that  the  excerpt  from  one  of 
the  opinions  of  Judge  CJooley  quoted  in  the 
majority  opinion  furnishes  no  support  for  Its 
conclusion  in  the  present  case. 

IV.  The  Homestead  Act  of  1895  and  the 
general  statutes  of  descent  and  distribution 
are  entirely  harmonious  and  reconcilable  with 
each  other — the  one  protects  homesteads ;  the 
other  governs  remainders  thereafter  and 
every  other  species  of  property  of  a  decedent 
There  is  no  posslhle  antagonism  or  inconsist- 
ency between  thrfr  respective  objects.  This 
is  perfectly  illustrated  in  the  case  at  bar. 
Here  the  remainder  was  sold  subject  in  all 
respects  to  all  the  rights  of  homestead,  thus 
preserving  them  intact  and  achieving  the  full 
objects  of  the  homestead  act.  I  hold  that  it 
la  a  contradiction  In  terms  to  say  that  such 
a  sale  Is  a  destruction  of  any  rights  of  home- 
stead which  are  expressly  excluded  from  It  In 
the  deed  given  to  the  purchaser. 

For  the  foregoing  reasons  I  must  dissent 
to  the  learned  opinion  of  the  majority  of 
the  court  In  this  division.  I  think  the  Judg- 
ment of  the  trial  court  should  be  reversed 
«nd  remanded  for  Its  failure  to  give  the  in- 
structioc  requested  by  plalntUTs — ^whlch  Is  an 
accurate  statement  of  the  law  of  this  state — 
and  that  a  decree  should  be  rendered  In  ac- 
cordance with  the  ruling  therein  announced. 
The  foregoing  opinion  Is  reflled  as  my  dis- 
sent to  the  opinloL;  adopted  in  this  case.  In 
Banc. 


UNION  CBMBTBKT  ASS'N  et  al.  v.  KANSAS 

CITY  et  aL 
(Sapremc  Court  of  Missouri.     Nov.  11,  1913.) 

1.  HUNICIPAI.  CORFOBATIONS  (J  63*)— OROT- 
NANCES  —  BXASONABLEItEBS  —  FOWEB  OV 
COCBIS. 

^e  courts  may  inquire  into  the  reason- 
ableness of  mnnicipal  ordinances. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  H  IW,  1878,  1879; 
Dec  Dig.  f  63.*] 


2.  MUKICIPAL   COBPOKATIONB    (J    609*)— OBDI- 

NANCES — Power  of  Cobpobation. 

Under  Kansas  City  Charter  1909,  art  1.  S 
1.  par.  13,  providing  that  the  corporation  may 
exercise  ail  powers  necessary  to  maintain  the 
public  peace,  protect  property,  and  promote 
the  public  welfare,  and  preserve  the  health  of 
the  inhabitants,  and  article  3,  {  1,  par.  16,  de- 
claring that  the  mayor  and  common  council 
shall  have  authority  by  ordinance  to  secure  the 
general  health  and  safety,  and  abate  nuisances, 
or  under  paragraph  41  alone,  which  declares 
that  the  council  shall  have  power  to  pass  all 
ordinances  not  inconsistent  with  the  laws  of 
the  state  or  the  United  States  as  may  be  nec- 
essary to  maintain  peace,  order,  good  govern- 
ment health,  and  welfare,  the  dty  has  author-  ■ 
ity  to  prohibit  further  burials  in  a  cemetery 
located  within  its  boundaries  where  the  con- 
tinued use  of  the  burying  ground  would  be  det- 
rimental to  the  public  health  and  constitute  a 
nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1343;  Dec.  Dig.  $ 
609.*] 

3.  Municipal  Cobporations  (S  692*)— Obdi- 
RANCE&— Health. 

Where  a  cemetery  association  was  incor- 
porated by  a  special  act  of  the  Legislature, 
the  right  of  the  municipality  in  which  it  was 
located  to  prohibit  the  continued  use  of  the 
burying  ground  because  it  was  a  nuisance  and 
dangerous  to  public  health  cannot  be  denied 
on  the  ground  that  the  charter  of  the  munid- 
pality  pving  it  authority  to  pass  such  ordi- 
nances prohibited  the  passage  of  ordinances  in- 
consistent with  the  state  laws,  for  the  abat- 
ing of  the  nuisance  of  the  burying  ground  was 
not  a  repeal  of  its  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Jt  1311-1314;  Dec. 
Dig.  S  592.*] 

4.  CoRsnTUTiONAL  Law  «  60*)— Municipal 
Corporations  (S  691*)— Police  Poweb. 

Neither  the  city  nor  the  state  can  surren- 
der or  bargain  away  its  police  power. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {§  89,  90,  93;  Dec.  Dig. 
S  80;*  Municipal  Corporations,  Cent  Dig.  S 
1310;   Dec.  Dig.  §  691.*] 

5.  Cemktebies  (I  3*)— CoNSTirunoHAL  Law 
(i  129*)— Chabtebs. 

Nether  the  state  nor  the  municipality  can 
preclude  itself  by  a  charter  to  a  cemetery  as- 
sociation from  enacting  laws  prohibiting  bariols 
in  places  where  they  constitute  a  public  nui- 
sance. 

[Ed.  Note.— For  other  cases,  see  Cemeteries. 
Cent  Dig.  J  3;  Dec.  Dig.  8  3;*  Constitutional 
Law,  Cent.  Dig.  §§  296,  301,  362-413;  Dec 
Dig.  8  129.*] 

6.  Injunction  (|  128*)  —  Enfoeobment  of 
Ordinances — Cemetebies— Nuisances. 

In  a  suit  to  enjoin  the  enforcement  of  a 
municipal  ordinance  prohibiting  further  burials 
in  a  cemetery  located  within  a  munidpality, 
evidence  held  to  show  that  the  ordinance  was 
not  passed  for  the  benefit  of  the  public  health 
or  to  abate  nuisances,  but  to  benefit  land  spec- 
ulators and  others  who  expected  to  reap  a  ben- 
efit by  the  disuse  of  the  cemetery. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  278;   Dec  Dig.  i  128.*] 

7.  Cemeteries   (f  a*)— Ordinances— Valid - 
ity. 

Where  the  location  of  a  cemetery  to  a 
large  extent  blocked  the  growth  of  one  part  of 
a  ci^  an  ordinance,  enacted  not  to  protect  the 
public  health   but  to   benefit   speculators   and 
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landowncM  to  that  Ticinity.  which  prohibited 
subsequent  burials  in  the  cemetery  and  would 
tend  to  work  the  destruction  of  the  cemetery, 
is  unreasonable,  tyrannical,  and  invalid,  particu- 
larly where  it  appeared  that  the  increase  in  the 
value  of  the  surrounding  property  would  not 
correspond  to  the  destruction  of  the  value  of 
the  cemetery. 

[Ed.  Note.— For  other  cases,,  see  Cemeteries, 
Gent  Dig.  8  3;   Dec.  Dig.  {  3.*] 

8.  Appbal   and   Erbob   (8    172*)— Questions- 
Pbesentbd  fob  Kevisw. 

In  a  suit  by  a  cemetery  association  to  en- 
join the  enforcement  of  a  municipal  ordinance 
prohibiting  future  burials,  lot  owners  who  were 
not  represented  in  the  court  below  cannot  upon 
appeal  obtain  a  decree  requiring  the  associa- 
tion to  do  certain  work  on  the  lots;  that  ques- 
tion not  being  presented  by  the  pleadings  or 
dealt  with   by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1070-1078;  Dec.  Dig.  { 
172.*] 

9.  CONSTITUTIONAI.   IvAW   (|   316*)— DOE   PBO- 

CE8S— What  Constitutes. 

For  the  Supreme  Court,  on  appeal  in  an 
action  to  enjoin  enforcement  of  an  ordinance 
forbidding  further  interments,  to  render  a  de- 
cree requiring  plaintiff,  a  cemetery  association, 
to  perform  duties  as  to  care  of  lots  claimed 
to  exist  by  lot  owners,  which  matters  were 
not  raised  below,  and  were  solely  between 
plaintiff  and  the  lot  owners  who  were  not  even 
parties,  would  work  a  deprivation  of  plaintiff's 
property  without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §  838;  Dec.  Dig.  i  31U.*] 

Bond,  J.,  dissenting  in  part 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County;   O.  A.  Lncas,  Judge. 

Action  by  the  Union  Cemetery  Association 
and  others  against  Kansas  City  and  others. 
From  a  Judgment  for  defendants,  plaintilfB 
appeaL    Reversed. 

Tlie  plaintUfs,  the  appellants  here,  who  for 
conT.enience  will  hereafter  be  designated  by 
the  former  appellation.  Instituted  thiu  suit 
in  the  drcnlt  court  of  Jackson  county  .to 
enjoin  the  respondents,  who  hereafter  will 
be  referred  to  as  "defendants,"  from  enforc- 
ing ah  ordinance  of  the  dty,  duly  enacted  by 
the  common  council  thereof,  and  approved 
by  the  mayor,  July  14,  IjSlO,  forbidding  buri- 
als In  the  grounds  of  the  Union  Cemetery, 
a  corporation  duly  incorporated  under  the 
laws  of  this  state,  by  a  special  act  of  the 
Legislature,   approved   November  »,    1857. 

In  order  to  fully  and  properly  understand 
the  positions  of  the  respective  parties  to  this 
suit,  it  will  be  necessary  for  us  to  set  forth 
both  the  act  incorporating  the  cemetery  and 
the  ordinance  prohibiting  further  burials 
therein. 

Said  act  of  the  Legislature  reads  as  fol- 
lows: 

"An  act  to  Incorporate  the  Union  Cemetery 
Association. 

"1.  That  James  M.  Hunter,  Edward  T. 
Perry,  Joseph  C.  Ranson,  William  R.  Bern- 
ard,   Robert    J.    Lawrence,    and    Milton    J. 


Payne,  and  their  sneoenon  forerer,  be,  and 
they  are  hereby  created  a  body  politic  and 
corporate,  by  the  name  and  style  of  the 
'Union  Cemetery  Association':  and  by  that 
name  have  perpetual  succession ;  sue  and  t-o 
sued ;  plead  and  be  Impleaded ;  defend  and 
be  defended  in  all  courts  In  this  state ;  and 
in  Uke  manner  to  have  and  nse  a  common 
seal,  which  they  may  alter  or  change  at 
pleasure;  to  make  such  by-laws  and  r^ula- 
tions  for  the  good  government  of  tbe  corpo- 
ration, and  the  efficient  management  of  its 
affairs,  as  they  may  deem  necessary;  pro- 
vided, the  same  are  not  inconsistent  with  or 
repugnant  to  the  public  law  of  the  land. 

"2.  In  addition  to  the  tract  of  land  now 
held  or  owned  by  the  said  corporation  for 
a  cemetery  or  graveyard,  they  sliall  Iiave 
power  to  buy  and  hold  any  number  of  acres, 
not  exceeding  one  hundred  and  sixty,  for 
that  purpose;  may  lay  off  the  same,  or  any 
portion  thereof,  into  lots  and  subdivisions 
suitable  for  graves,  vaults  and  monuments; 
may  embellish  the  same  with  trees,  slirub- 
bery,  and  flowers,  or  cause  the  same  to  be 
done  by  any  purchaser  thereof,  and  lay  ont 
avenues  and  walks ;  and  when  so  laid  otT 
and  dedicated,  shall  be  forever  held  by  said 
corporation  for  the  purpose  aforesaid,  and 
none  other;  said  corporation  may  sell  and 
convey  any  of  tbe  lots  or  subdivisions  in  said 
cemetery  for  the  purpose  aforesaid,  subject 
to  such  conditions  as  may  be  prescribed  by 
its  by-laws;  and  every  right  sold  and  con- 
veyed shall  be  held  and  used  by  the  pur- 
chasers thereof,  for  the  purposes  aforesaid, 
and  none  other,  and  shall  not  be  subject  to 
attachments  or  sale  under  execution,  nor 
by  order  of  any  court,  or  be  conveyed  by 
the  owner  ont  of  his  family  after  any  inter- 
ments have  been  made  in  said  lot 

"3.  The  ofllcers  of  said  corporation  shall 
be  a  president,  secretary  and  treasurer,  who 
shall  be  elected  every  year,  out  of  the  said 
board  of  corporators;  and  said  corporators 
may  appoint  such  other  ofllcers  as  the  board 
may  deem  needful,  and  prescribe  tbe  duties 
and  terms  of  office;  they  shall  also  keep  a 
faithful  record  of  their  proceedings,  copies 
of  which,  certified  under  the  seal'  of  the 
corporation,  shall  be  received  as  evidence  in 
ail  courts  in  this  state;  the  first  election 
shall  be  held  on  the  first  Monday  in  May, 
A.  D.  1858,  and  every  year  thereafter,  at  the 
dty  of  Kansas.  Milton  J.  Payne,  president, 
and  William  R.  Bernard,  secretary  and  treas- 
urer, who  are  now  tbe  chosen  officers  of 
said  corporation,  stiall  hold  their  offices  un- 
til the  first  general  election,  and  untU  their 
successors  are  duly  elected;  and  as  such 
officers,  are  empowered  to  do  and  perform  all 
the  acts  and  things  imposed  on  them  by  this 
act,  and  all  vacandes  that  may  occur  in 
said  board  shall  be  filled  In  such  manner  as 
the  board  may  determine  in  their  by-laws. 
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"4.  The  president  shall,  at  the  request  of 
any  two  of  the  corporators,  call  together  a 
meeting  of  the  board;  shall  preside  at  all 
meetings,  and  do  all  other  acts  and  things 
Imposed  on  him  by  the  rules  and  regulations 
of  said  corporation. 

"5.  All  deeds  for  the  conveyance  olj  lots 
or  subdivisions,  or  certificates  of  shares  of 
stock  In  said  cemetery,  shall  be  signed  by 
tlie  president  of  said  corporation,  and  at- 
tested by  the  secretary,  with  the  seal  of  the 
corporation  attached;  and  the  further  cer- 
tificate of  the  secretary  that  the  president 
execQted  the  same  shall  be  deemed  a  suffi- 
cient authentication  of  said  deied  In  all  courts 
and  places  whatsoever,  and  may  be  recorded 
witb  like  effect  of  other  recorded  deeds. 

"6.  It  shall  be  lawful  for  said  corporation 
to  bold  any  grant  or  bequest  of  money  or 
property,  In  trust,  and  to  apply  the  same,  or 
tbe  income  thereof,  under  the  direction  of 
said  board,  for  the  Improvement  of  said  cem- 
etery, or  any  portion  thereof,  or  In  the  erec- 
tioo  of  any  tomb  or  monument,  according  to 
tbe  terms  of  any  such  grant  or  bequest 

'7.  Any  person  who  shall  willfully  destroy. 
Injure  or  remove  any  tomb  or  monument, 
or  any  gravestone  placed  In  said  cemetery, 
or  shall  willfully  remove,  destroy,  cut,  break 
or  injure  any  fence  around,  or  railing,  fence, 
tree,  shrub  or  plant  within  the  limits  of  said 
cemetery,  or  shall  willfully  ride  or  drive  any 
beast  at  an  Immoderate  gait,  or  shall  ride 
or  drive  over  any  lot  or  grave,  or  shall  turn 
loose  any  animal  In  said  cemetery,  or  shall 
shoot  or  discharge  any  gun  or  other  fire- 
arms within  the  said  limits,  shall  be  deemed 
guilty  of  a  misdemeanor;  and  upon  convic- 
tion thereof  before  any  justice  of  the  peace, 
or  court  having  Jurisdiction  of  misdemeanors 
in  the  county  of  Jackson,  shall  ]ye  fined  not 
less  than  five  nor  more  than  fifty  dollars; 
and  such  offenders  shall  also  be  liable  to 
an  action  of  trespass,  before  a  Justice  of  the 
peace  or  court  of  competent  Jurisdiction,  in 
the  name  of  the  corporation,  to  recover  all 
damages  occasioned  by  such  unlawful  act  or 
acts;  and  all  money  recovered  either  for  a 
misdemeanor  or  for  trespass,  shall  be  appro- 
priated in  the  reparation  of  the  property 
Injured  or  destroyed,  and  In  the  embellish- 
ment and  improvement  of  the  grounds ;  and 
in  all  such  suits  members  of  the  corpora- 
tion shall  be  competent  witnesses. 

"8.  Any  person  who  shall  willfully  open 
any  vault  or  grave  within  the  limits  of  said 
cemetery,  for  the  purpose  of  unlawfully  tak- 
ing therefrom  anything  placed  with  the 
corpse  therein,  or  who  shall  remove  any 
body  from  said  cemetery,  for  the  purpose  of 
dissection  or  any  other  unlawful  purpose,  or 
who  shall  knowingly  receive  any  such  body 
after  the  removal,  and  also  all  aiders  and 
abettors,  shall  be  deemed  guilty  of  a  felony ; 
and  upon  conviction  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less 
than  one  nor  exceeding  three  yeaia. 


"9.  Said  cemetery  shall  he  exempt  from 
all  taxes  and  assessments  so  long  as  the  same 
shall  remain  dedicated  to  tbe  purposes  of 
a  cemetery;  and  it  shall  not  be  lawful  for 
any  public  road,  street  or  highway  to  be 
ever  opened  through  the  cemetery  grounds, 
without  the  consent  of  the  corporators ;  nor 
shall  the  Legislature  ever  authorize  the  same. 

"10.  For  the  purpose  of  better  effecting  the 
objects  contemplated  by  the  seventh  and 
eighth  sections  of  this  act,  the  said  corpora- 
tors shall  have  power  to  appoint  a  bailiff, 
whose  appointment  shall  be  confirmed  by 
the  county  court  of  Jackson  county;  said 
baUlff  shall  be  authorized.  In  a  summary  man- 
ner and  without  process,  to  arrest  and  take 
before  any  officer  or  tribunal  having  cog- 
nizance of  tbe  offenses  mentioned  in  said  sec- 
tions, any  person  or  persons  who  shall  have 
perpetrated,  or  be  in  the  act  of  perpetrating, 
or  be  about  to  perpetrate  any  of  the  acts  or 
offenses  Intended  to  be  prohibited  by  said 
sections,  to  be  dealt  with  according  to  law ; 
and  for  that  purpose  may  summon,  peremp- 
torily, any  person  or  persons  to  his  assist- 
ance. 

"11.  This  act  Is  hereby  declared  a  public 
act,  and  shall  take  effect  from  and  after  its 
passage." 

The  ordinance  complained  of  Is  as  fol- 
lows: 

"An  ordinance  prohibiting  burials  within 
certain  limits  of  Kansas  City,  Missouri,  and 
prohibiting  the  board  of  health  from  Issu- 
ing any  permits  for  burials  within  such  lim- 
its. 

"Be  it  ordalned^by  the  common  council  of 
Kansas  City: 

"Section  1.  There  shall  be  no  bnrials  or 
Interments  of  any  deceased  person  In  Kansas 
City,  Missouri,  within  the  territory  or  bound- 
aries Included  within  the  following  limits: 
'Beginning  at  the  intersection  of  Thirty- 
Ninth  street  and  Woodland  avenue;  thence 
west  to  the  state  line;  thence  north  to  the 
Missouri  river;  thence  east  along  said  river 
to  Woodland  avenue;  thence  south  to  Thir- 
ty-Ninth street' 

"Sec.  2.  No  sexton  or  any  other  person  In 
charge  of  any  cemetery  or  burying  ground 
within  such  limits  shall  receive  the  body  of 
any  deceased  person  for  burial  within  such 
limits  nor  shall  the  board  of  health  issue  a 
permit  for  the  burial  of  any  body  In  any 
cemetery  or  burial  ground  within  such  lim- 
its. 

"Sec.  3.  All  ordinances,  or  parts  of  ordi- 
nances, In  conflict  with  this  ordinance,  are. 
In  so  far  as  they  so  conflict,  hereby  repealed." 

The  property  and  grounds  of  the  cemetery, 
at  the  date  of  Its  Incorporation,  were  located 
beyond  the  limits  of  Kansas  City;  but  at 
the  time  of  the  passage  of  the  ordinance  In 
question,  the  limits  of  the  dty  had  been  so 
extended  that  they  embraced  all  of  said 
property. 
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The  following  plat  of  the  gronnds  of  fbe 
cemetery.  Introduced  in  evidence,  will  ma- 
terially assist  the  reader  in  understanding 
the  facts  and  legal  questions  discussed  and 
disposed  of  in  this  case: 


ated  within  the  present  limits  of  ECansas  City. 
Forty  acres  thereof  were  purchased  May  19, 
1867,  some  six  months  prior  to  the  incorpora- 
tion of  said  cemetery,  which  subsequently  was 
duly  conveyed  to  that  company. 
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No  complaint  has  been  lodged  against  the 
sufficiency  of  the  pleadings  (except  In  refer- 
ence to  certain  rights  claimed  by  certain  of 
the  lot  owners,  in  the  cemetery,  which  will 
be  considered  later),  and  for  that  reason  we 
will,  for  the  present,  put  the  pleadings  aside, 
with  the  observation  that  they  sufficiently 
tender  the  various  issues  presented  and  dis- 
cussed by  the  parties  to  the  suit  The  evi- 
dence for  the  plaintiffs  tended  to  prove  that 
the  cemetery  embraces  48  acres  of  land,  sltu- 


On  April  16,  1868,  the  cemetery,  by  its 
president,  signed,  acknowledged,  and  filed 
with  the  clerk  of  ^e  circuit  court  of  said 
county  a  plat  of  said  40  acres,  entitled  "Un- 
ion Cemetery  for  the  Cities  of  Kansas  City 
and  Westport,"  which  plat,  heretofore  set 
forth,  shows  that  only  about  one-half  thereof 
was  laid  off  into  lots  and  subdivisions  suit- 
able for  burial  purposes  at  that  time.  The  15 
acres  more  or  less,  hereinafter  mentioned,  as 
unoccupied  and  nnlald-ofl  land,  fronting  on 
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Main  street,  la  a  part  of  said  original  40  acres. 
ShortlT  after  the  Incorporation  of  the  ceme- 
tery, it  purchased  two  other  small  pieces  of 
ground  aggregating  about  9  acres,  making  its 
present  holding  about  49  acres.  Said  land 
is  bounded  as  follows:  On  the  north  by 
Twenty-Seventh  street,  on  the  south  by  Twen- 
ty-Ninth street,  on  the  east  by ,  and  on 

tlie  west  by  Main  street  That  on  the  date 
of  the  Institution  of  this  suit,  about  60,000 
burials  had  been  made  in  said  cemetery ;  and 
in  tbe  5  years  preceding  the  trial,  there 
had  been  about  6,000  interments  made  there- 
in, or  about  85  per  month.  In  the  year  1910, 
60  per  cent  of  the  burials  outside  of  the  pot- 
ter's field  were  made  in  ground  newly  pur- 
chased from  the  county  for  that  purpose. 
That  many  of  the  old  settlers  of  Kansas  City 
and  Jackson  cotmty  are  buried  therein,  among 
whom  are  Gen.  George  C.  Bingham,  William 
Gillis,  Judge  Samuel  H.  Woodson,  the  family 
of  Col.  R.  T.  Van  Horn,  and  many  others; 
also  about  1,000  United  States  soldiers ;  most 
all  of  whose  graves  are  marked  by  a  monu- 
ment or  a  marble  headstone,  some  of  which 
are  very  ezjiensive. 

Judging  from  the  evidence  Introduced,  and 
somewhat  from  my  personal  knowledge  of 
the  values  of  lands  in  that  locality,  and  the 
expenses  of  burials,  I  would  say  that  the 
present  value  of  the  lands  of  said  cemetery 
Is  about  1600,000,  and  were  it  not  for  the 
presence  of  said  cemetery  the  value  thereof 
would,  in  aU  probability,  be  at  least  three 
times  that  amount;  that  the  cost  of  the  in- 
terments therein,  including  everything  neces- 
sary thereto,  is  about  ^,000,000;  and  that 
the  cost  of  the  monuments  and  headstones  is 
not  much  less  than  one-half  of  the  latter  sum- 
— all  Included  equal  an  outlay  of  probably  ItT,- 
000,000  or  $8,000,000.  (This  is  a  rough  esti- 
mate.) 

The  Union  Cemetery  is  the  only  one  em- 
braced within  the  limits  of  the  ordinance  com- 
plained of,  but  there  are,  however,  three  oth- 
er cemeteries  within  the  corporate  limits 
of  Kansas  City,  namely,  ESmwood,  Mount  St 
Mary's,  and  St  Peter  and  St  Paul's.  Wood- 
land avenue  is  the  eastern  boundary  of  the 
territory  described  in  the  ordinance  complain- 
ed of,  and  the  Cemetery  of  St  Peter  and  St 
Paul  lies  oidy  620  feet  east  of  that  line. 
Mount  St  Mary's  Cemetery  contains  40  acres 
and  has  burled  therein  10,000  bodies,  with 
a  monthly  interment  of  about  50;  Elmwood 
contains  about  44  acres,  and  has  buried  there- 
in 12,000,  with  a  monthly  Interment  of  about 
45;  and  St  Peter  and  St  Paul's  contains 
about  10  acres  and  has  about  2,000  burials, 
and  a  monthly  interment  of  only  five  or  six. 
The  three  latter  cemeteries  were  opened  up 
for  burials  in  the  order  stated,  namely,  in  the 
years  1887,  3.872,  and  1877. 

That  the  comparative  density  of  the  popula- 
tion of  the  territory  to  those  cemeteries  was 
shown. 

"In  a  strip  of  ground  600  feet  wide  coo- 


tlguous  to  the  exterior  boundaries  of  these 
cemeteries,  the  number  of  buildings  with  the 
length  of  the  exterior  boundary  of  each  ceme- 
tery are  as  follows : 

"Union  Cemetery:  300  buildings.  Length 
of  exterior  boundary  of  cemetery,  6,660  feet. 
6.3  buildings  to  each  100  feet  of  boundary. 
95  per  cent  of  the  buildings  are  residences. 

"Mount  St  Mary's  Cemetery:  390  build- 
ings. Length  of  the  exterior  boundary  of  the 
cemeteir,  4^20  feet  7.3  buildings  to  each 
100  feet  of  boundary.  The  buildings  are 
practically   all   residences. 

"Elmwood  Cemetery:  231  buildings. 
Length  of  exterior  boundary  of  cemetery, 
6,400  feet  4.3  buildings  to  each  100  feet  of 
boundary.  80  per  cent  of  the  buildings  are 
residences. 

"St  Peter  and  St  Paul's  Cemetery:  877 
buildings.  Length  of  exterior  boundary  of 
cemetery,  2,480  feet  15  buildings  to  each 
100  feet  of  boundary.  The  buildings  are 
mostly  residences." 

There  are  12  or  16  acres  of  the  ground  not 
yet  encroached  upon  by  graves  in  the  Union 
Cemetery,  which  in  fact  is  the  bone  of  con- 
tention in  this  case,  and,  was  it  not  but  for 
this  15  acres,  this  case  would  never  have 
been  here.  There  is  also,  in  different  parts 
of  the  cemetery  where  lots  have  been  sold, 
vacant  and  unsold  ground  suitable  for  graves. 
There  is  also,  In  lots  already  sold,  unoccupied 
room  for  3,600  graves ;  the  vacant  spaces  In 
these  lots  representing,  at  present  prices,  a 
value  of  $35,000  or  |40,000. 

The  Inspiring  cause  for  the  passage  of  the 
ordinance  is  not  dlfScult  to  discover.  Certain 
persons  living  or  owning  property  in  the 
neighborhood  of  the  cemetery,  and  particu- 
larly south  of  it,  deplore  its  presence  there 
because  th^  regard  It  as  a  partial  obstruc- 
tion to  the  progress  of  improvement  and 
g^ovrth  In  the  direction  of  their  own  hold- 
ings, and  therefore  as  preventing  them  from 
realizing  the  additional  values  which  they 
think  their  own  property  would  possess  if 
the  cemetery  was  not  there.  They  also  do 
not  like  It  because  the  property  is,  by  the 
provisions  of  section  9  of  the  charter  of  the 
association,  exempt  from  taxes  and  assess- 
ments, and  because  by  the  same  section  the 
opening  of  any  street,  road,  or  highway 
through  the  ground  is  forever  prohibited, 
without  the  consent  of  the.  Incorporators. 
They  think  streets  ought  to  be  opened 
through  the  property,  and  they  are  also  irri- 
tated because  it  has  been  held  by  the  courts. 
In  obedience  to  the  mandate  of  a  legislative 
act,  that  taxes  cannot  be  assessed  against  the 
property;  these  people  think  that  this  prop- 
erty ought  to  be  taxed  like  other  property, 
notwithstanding  the  Legislature  has  declared 
otherwise.  Many  of  the  principal  witnesses 
for  the  defendant  were  persons  of  this  class. 
That  the  ordinance  complained  of  is  unrea- 
sonable and  oppressive,  and  was  not  enacted 
for  the  -health,   comfort,   or   well-being   of 
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the  dty,  but  was  passed  at  the  instigation 
o^  and  for  the  benefit  of,  persons  residing  or 
owning  property  in  the  neighborhood  of  the 
Union  Cemetery  and  particularly  south  of  it, 
who  believe  and  contend  that  its  presence 
obstructs  and  impairs  the  progress  of  the 
city,  delays  Improvements,  and  retards  its 
growth  in  the  direction  of  their  holdings, 
and  thereby  prevents  them  from  realizing 
the  additional  values  wlilch  they  think  their 
property  would  bring  if  the  cemetery  was 
not  there ;  also  wish  the  cemetery  abated  be- 
cause section  9  of  the  act  incorporating  it 
exempts  its  real  estate  from  all  taxes  and  as- 
sessments, and  because  the  same  section  for- 
ever prohibits  the  opening  of  any  street,  road, 
or  highway  through  or  across  said  lands 
without  the  consent  of  the  Incorporators. 
That  they  caused  the  dty  council  to  believe 
that  streets  should  be  opened  through  said 
property  and  that  the  same  should  be  taxed 
and  assessed  for  benefits  received  by  improve- 
ments made  by  the  dty,  just  the  same  as 
other  property  in  that  vidnlty  is  taxed  and 
nssessed,  notwithstanding  it  is  expressly  ex- 
empt therefrom  by  the  act  of  incorporation. 

There  were  many  witnesses  who  so  testi- 
fied at  the  trial;  also,  that  they  presented 
petitions  to  the  common  coundl  embodying 
those  views  and  stating  that  the  "continued 
use"  of  said  property  for  cemetery  purposes 
was  greatly  detrimental  to  the  property  in- 
terests of  that  section  of  the  city ;  that  "the 
expansion  of  Kansas  City  is  injured  by  the 
fact  that  Union  Cemetery  lies  exactly  in  the 
path  of  the  city's  greatest  development  Its 
continued  use  as  a  cemetery,  in  the  heart  of 
the  dty,  is  not  only  against  property  values, 
but  against  public  welfare,  as  recognized  in 
every  community."  That  one  of  the  petitions 
so  presented  urged  as  a  reason  for  the  aboli- 
tion of  the  cemetery  that,  "bdng  in  the  vidn- 
lty of  the  new  union  depot,  it  is  a  drawback 
to  the  progress  of  the  Twelfth  ward."  That 
Main  street,  which  lies  to  the  west  of  the 
cemetery,  rises  pretty  steeply  to  the  south 
until  it  reaches  Thirtieth  street,  and  from 
there  going  south  it  descends  for  a  distance 
of  two  or  three  blocks,  with  the  result  that 
it  makes  a  long,  stiff  pull  up  hill,  for  loads 
going  south,  and  this  point  has  become  known 
and  designated  as  the  "Main  street  hump," 
by  persons  who  are  in  favor  of  cutting  Main 
street  down  at  Thirtieth  street,  and  for  some 
distance  both  north  and  south  thereof.  That 
the  ordinance  complained  of  was  Introduced 
in  the  coundl  in  response  to  the  importuni- 
ties of  said  witnesses  and  in  obedience  to 
said  petitions.  That  during  the  pending  of 
said  ordinance  in  the  coundl,  the  press  of 
Kansas  City  advocated  its  passage  for  the 
reasons  mentioned,  and  not  as  a  public  regu- 
lation, for  the  benefit  of  the  health  and  well- 
being  of  the  dty. 

Among  the  articles  so  published,  the  fol- 
lowing have  been  selected  from  the  Star,  one 
of  the  leading  papers  of  the  dty,  and  of  the 
United  SUtes:    "Eager  to  Move  that  Hump. 


One  Main  Street  Property  Owner  la  Ready 
to  Pay  Thousands."  And  In  the  Itody  ot  the 
arttde:  "The  subject  under  consideration 
by  the  committee  was  not  the  hump.  It  was 
the  ordinance  to  bar  futare  buHals  in  Union 
Cemetery.  This  will  make  possible  the  Im- 
provement of  Main  street  as  a  traffic  way  to 
the  south  side,  and  that  is  how  the  discus- 
sion drifted  to  the  subject  of  the  hump." 
And  in  the  artlde  one  of  the  spokesmen  is 
reported  as  saying:  "I  am  one  who  believes 
in  doing  things  the  right  way.  In  addition 
to  redudng  the  grade  of  the  Main  street  hill, 
we  should  widen  the  street  on  the  side  of  the 
cemetery."  And  others  said  that  the  ceme- 
tery had  become  "an  Impediment  to  the 
city's  growth  and  Improvement"  In  the 
same  paper,  the  day  after  the  ordinance  was 
passed  by  the  upper  house  of  the  common 
council,  appeared  an  artide  stating  that 
among  the  reasons  given  for  the  passage  of 
the  ordinance  was  the  fact  "that  a  large 
part  of  the  cemetery  on  the  west  side  is  un- 
used and  is  an  Impediment  to  Improvements 
in  the  vidnlty  of  the  new  union  station." 
In  the  same  article  it  also  said  of  the  sign- 
ing of  the  ordinance  by  Mayor  Brown:'  "He 
(Mayor  Brown)  also  wais  influenced,  he  (May- 
or Brown)  said,  by  the  fact  that  a  large  part 
of  the  cemetery,  unused,  escapes  taxation 
that  falls  entirely  on  abutting  property  own- 
ers." In  another  article  in  the  same  paper, 
appearing  the  day  after  the  approval  of  the 
ordinance  by  the  mayor,  it  is  said:  "It  (the 
cemetery)  also  is  an  impediment  to  improve- 
ments in  that  vicinity  because  the  ground, 
including  that  not  used  for  burials,  escapes 
taxation  and  cannot  be  used  for  streets.  The 
enactment  of  the  ordinance  will  clear  the 
way  to  widen  Main  street  and  to  open  Grand 
avenue  or  Walnut  street  through  the  unused 
ground.  This  part  of  the  cemetery  property 
will  become  valuable  when  put  on  the  market, 
and  will  have  to  bear  its  share  of  the  cost 
of  improvements  in  that  neighborhood."  On 
the  day  this  action  was  brought  the  same 
paper,  in  giving  an  account  of  it,  said:  "The 
dty  ordinance  prohibiting  future  burials  In  a 
district  including  Union  Cemetery  was  pass- 
ed by  the  council  July  14.  Its  purpose  was 
to  make  an  unoccupied  part  of  the  cemetery 
subject  to  spedal  taxes  and  public  improve- 
ments." And  on  the  evening  of  March  24, 
1911,  the  day  on  whidi  the  trial  of  this  cause 
began  and  while  the. trial  was  in  progress, 
the  same  paper  said:  "All  semblance  of  rea- 
son for  the  rule  falls  in  such  a  case  as  that 
of  the  Union  Cemetery  Assodatlon  of  Kansas 
City.  •  *  •  The  powers  to  tax  and  ex- 
ercise the  right  of  eminent  domain  are  pow- 
ers of  sovereignty.  The  powers  to  avoid  tax- 
ation and  to  block  a  right  of  way  for  a  public 
use  are  equally  sovereign.  Sovereignty  be- 
longs of  right  only  to  tlte  public  as  a  tmstee 
for  the  public  That  land  held  by  a  burial 
assodatlon,  existing  for  profit  accruing  by 
several  avenues  of  business  activity,  should 
be  exempt  from  general  taxaUoa  and  from 
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nssessniMits  for  special  betterments  Is  an 
unreasonable  and  Inequitable  thing.  That 
tbe  association  shonld  be  able  to  block  es- 
sential pnbllc  improvements  and  continne  Its 
flnandal  eneirgies  in  derogation  of  public  wel- 
fare, and  do  these  things  in  the  name  of  a 
consecrated  privilege,  would  be  a  yet  more 
nnjast  anomaly." 

The  plaintiffs  introduced  much  evidence  as 
to  the  physical  and  sanitary  condition  of 
the  cemetery.  Charles  Johnson,  the  super- 
intendent of  the  cemetery,  and,  in  fact,  wit- 
nesses for  both  the  plaintiffs  and  defendants, 
testified:  That  from  five  to  twelve  men  were 
employed  therein;  that  the  grass  was  cut 
several  times  a  year  in  the  summer  months 
by  scythes,  It  being  impossible,  on  account  of 
tbe  plat  of  the  cemetery,  to  use  machinery 
for  that  purpose;  that  the  monuments  were 
straightened  up,  sunken  graves  were  filled, 
and  trees  and  shrubbery  were  trimmed  sever- 
al times  annually ;  that  there  were  some 
pools  of  water  located  in  the  north  end  of  the 
cemetery,  caused  by  excavations  of  rock 
n-bich  had  been  made  for  the  purpose  of  fill- 
ing with  earth,  so  the  ground  could  be  used 
for  burial  purposes;  that  said  pools  only 
existed  for  short  periods  during  the  rainy 
seasons;  that  blue  grass  grew  there;  and 
that  those  depressions  were  being  filled  with 
earth  and  would  be  completely  filled  within 
three  months;  that  for  a  considerable  dis- 
tance north  of  the  cemetery  the  land  is  low 
and  broken,  and  the  water  during  the  rainy 
seasons  sometimes  stands  there,  which  is 
the  result  of  the  drainage,  principally  from 
canses  other  than  the  cemetery  land.  John- 
son, the  superintendent,  who  was  a  witness 
for  the  defendant,  testified  that  he  had  never 
seen  the  cemetery  in  an  unsanitary  condition. 

Several  witnesses  whose  families  are 
bnried  in  that  cemetery  testified  as  to  tlie 
condition  of  the  same. 

Among  them  was  Ex-Mayor  J.  X  Daven- 
port, who  testified  that  the  conditions  in  the 
cemetery  were  good,  but  on  land  outside  of 
the  cemetery  the  conditions  were  bad;  that 
there  were  no  pools  of  water  standing  in  the 
cemetery ;  that  this  cemetery  was  not  as  well 
kept  as  some  he  had  seen  in  other  cities, 
naming  them  from  an  artistic  point  of  view, 
but  from  a  sanitary  standpoint  nothing  was 
wrong  with  it;  and  that  there  were  no 
by glenlc  reasons  for  closing  the  cemetery. 

Dr.  Stephen  H.  Bagan,  a  practicing  physi- 
cian in  tbe  dty,  who  lives  not  far  from  the 
cemetery,  15  or  20  members  of  whose  family 
are  buried  there,  including  his  grandfather, 
his  father,  and  his  wife,  who  has  been  a 
visitor  there  wee&Iy  and  sometimes  two  or 
three  times  a  week  for  many  years,  says 
that,  aside  from  the  roads,  the  cemetery  is 
in  a  fairly  good  condition;  the  ground  is 
billy,  and  the  rains  wash  the  gravel  out  of 
the  driveways.  He  has  never  seen  anything 
there  which  was  In  the  least  unsanitary  or 
dangenms  or  deleterious  to  health. 


Mr.  J.  I^ee  Porter,  whose  ancestors  for 
three  generations  are  burled  in  the  cemetery, 
testified  in  substantially  the  same  way. 

Mr.  O.  R.  Welch,  an  expert  dvll  engineer 
of  many  years'  residence  in  the  dty,  describ- 
ed the  topography  of  the  property  from 
actual  examination  and  survey,  and  testified 
that :  The  south  part  of  the  cemetery  ground 
is  on  the  highest  level.  From  there  it  slopes 
through  its  entire  area  to  the  north  and  east. 
There  are  two  small  draws  in  the  ground  run- 
ning in  a  general  northerly  direction,  and 
they  unite  near  the  northern  end  of  the 
cemetery,  that  carry  off  the  drainage,  and 
eventually  the  drainage  reaches  O.  IC.  creek, 
which  lies  about  one-half  to  three-fourths  of 
a  mile  to  the  north,  runs  west,  and  finally 
empties  into  the  Kaw  river.  O.  K.  creek,  al- 
though a  small  natural  stream,  is  virtually 
nothing  more  nor  less  than  a  sewer,  used  by 
the  dty  as  such.  For  part  of  its  distance  it 
is  open;  for  a  part,  Inclosed.  It  receives 
the  drainage  not  only  from  the  cemetery, 
but  from  the  lands  between  it  and  the  ceme- 
tery which  slope,  on  the  one  side  to  the  east, 
and  on  the  other  towards  the  west,  both 
slopes  terminating  In  a  natural  north  and 
south  depression  with  its  slope  in  a  general 
northerly  direction  toward  O.  K.  creek.  The 
ground  north  of  the  cemeteiy  to  O.  K.  creek 
is  rough,  ragged,  and  broken.  Much  stone 
has  been  excavated  from  It  Because  of  the 
Jagged  and  unfavorable  charader  of  the  ter- 
ritory north  of  the  cemetery,  there  are  many 
more  bouses,  In  proportion,  to  the  south  than 
to  the  north  of  the  ground.  The  plaintiff  has 
a  20-lnch  sewer  In  the  cemetery  which  car- 
ries off  the  surface  water,  and  the  water 
from  a  spring  in  the  grounds  in  the  direc- 
tion of  tbe  natural  course  of  drainage. 
There  is  no  underground  system  of  drainage, 
neither  is  there  any  in  any  other  cemetery 
In  the  dty.  There  is  no  sewer  in  St  Peter 
and  St  Paul's  Cemetery. 

The  drainage  of  the  cemetery  is  taken  care 
of  in  very  much  the  same  manner  as  that 
of  other  cemeteries  in  the  dty.  The  drain- 
age from  Mount  St  Mary's  Cemetery  and 
also  from  Elmwood  Cemetery  flows  into  a 
creek  known  as  Gooseneck  creek.  Gooseneck 
creek,  like  O.  K.  creek,  serves  the  purpose  of 
a  sewer.  It  Is  inclosed  part  of  the  way. 
It  runs  east  instead  of  west  and  empties  Its 
waters  into  the  Blue  river  near  Sheffield,  a 
thickly  populated  neighborhood  within  the 
city  limits.  In  the  north  part  of  the  ceme- 
tery, rock  has  been  excavated  to  the  extent 
of  nearly  five  acres.  The  last  excavating 
was  al>out  three  years  before  the  trial.  This 
was  done  because  the  rock  came  to  the  sur- 
face, or  there  was  so  little  soil  that  it  was 
not  regarded,  in  its  existing  condition,  as 
adapted  for  burials.  Tbe  excavating  was 
done  for  the  purpose  of  fitting  it  for  burial 
ground,  and  the  companyi  since  the  comple- 
tion of  the  excavation,  has  been  filling  it 
with  dean  dirt  so  as  to  render  it  suitable 
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for  grayes,  and  at  the  time  of  tbe  trial  It 
was  expected  that  the  filling  would  be  finish- 
ed In  about  three  months.  The  company  sold 
the  rock  so  excavated.  The  pools  referred 
to  by  some  of  the  witnesses  were  in  depres- 
sions caused  by  these  excavations,  and  when 
the  filling  of  them  la  completed  will  cease  to 
exist  The  potter's  field  is  in  the  northeast 
part  of  the  cemetery;  there  are  abont  two 
acres  in  it  Persons  are  burled  very  close 
there.  In  the  year  1910  there  were  buried  in 
the  cemetery  1,363  persons,  of  whom  406 
were  paupers  and  were  interred  in  the  pot- 
ter's field.  The  cemetery  company  receives 
no  pay  for  the  ground  occupied  by  these 
graves.  No  paupers  are  buried  either  ^at 
Blmwood  or  at  Mount  St  Mary's. 

Maps  wefTe  exhibited  by  the  plaintitfs, 
showing  from  the  records  of  the  board  of 
health  the  location  of  every  case  of  diphthe- 
ria, typhoid,  and  scarlet  fever  in  the  city 
during  the  years  1909  and  1910.  There  was 
no  undue  proi>ortion  of  cases  in  the  neigh- 
borhood of  Union  Cemetery,  and  much  less 
than  in  some  sections  of  the  city.  That  the 
nrighborhood  in  which  Mount  St  Mary's 
Cemetery  is  sltoated  is  all  built  up;  almost 
without  exception  the  buildings  are  resi- 
dences, and  they  are  practically  all  occupied. 
l%at  neighborhood  is  better  bnllt  up  than 
is  the  one  around  Union  Cemetery.  That  the 
territory  in  the  neighborhood  and  surround- 
ing St  Peter  and  St  Paul's  Cemetery  is  al- 
most exclusively  a  residence  section;  it  is 
densely  populated.  And  the  same  Is  true  of 
the  neighborhood  surrounding  Elmwood  Cem- 
etery. 

As  to  the  contiguity  of  business  houses  to 
Union  Cemetery,  the  evidence  showed  that 
there  were  a  few  as  far  south  as  Twentieth 
street  but  from  Twentieth  to  Thirtieth  street 
on  Main  and  Grand  avenue  there  were 
scarcely  any.  On  Main,  from  Thirtieth  to 
Thirty-Third  street  there  were  quite  a  num- 
ber of  retail  houses,  and  on  Thirty-First 
street  there  were  some.  The  entrance  to  one 
of  the  public  parks  of  the  dty  is  across  Main 
street  nearly  opposite  the  northwest  comer 
of  the  cemetery;  it  is  about  600  feet  from 
the  south  line  of  the  cemetery  before  any 
business  houses  are  reached  at  Thirtieth 
street  and  a  half  mile  from  its  north  line  to 
any  considerable  number  of  business  houses 
on  Grand  avenue.  That  no  complaints  were 
ever  made  of  an  unsanitary  condition  of  the 
cemetery.  Dr.  Cross,  the  official  dty  chemist 
a  witness  for  the  defendants,  testified  that 
during  the  time  he  had  held  that  official  posi- 
tion he  bad  never  heard  of  any  complaint  re- 
lating to  the  condition  of  the  cemetery.  Dr. 
Carl  A.  Jackson,  a  witness  for  the  defend- 
ants, a  member  of  the  common  council,  chair- 
man of  one  of  its  sanitary  committees,  and 
for  3^  years  immediately  preceding  August 
1908,  health  officer  of  the  dty,  said  that  while 
he  was  such  health  officer  he  never  heard 
any  complaint  as  to  the  sanitary  condition 
of  the  cemetery.    And  Mr.  John  F.  Ward, 


the  alderman  from  that  ward,  althoiogli  his 
business  and  residence  for  four  years  Iiad 
been  within  a  block  and  a  half  of  the  cena- 
etery,  testified  that  he  never  knew  or  beard 
that  anything  was  wrong  with  it  until  this 
ordinance  was  introduced.  This  was  in 
June,  1910,  and  the  ordinance  passed  in  less 
than  a  month.  He  said  he  was  simply  work- 
ing for  "my  people  that  I  am  representing," 
and  he  regarded  the  cemetery  as  "a  draw- 
back to  that  end  of  Kansas  City." 

In  this  connection,  the  plaintiffs  introduced 
In  evidence  that  provision  of  the  dty  charter 
creating  the  hospital  and  health  department, 
which  places  it  nnder  the  management  and 
control  of  a  hospital  and  health  board  com- 
posed of  three  members,  who  must  "be  select- 
ed with  reference  to  special  fitness  for  the 
position,"  with  an  executive  officer  known 
as  the  health  commissioner,  who  must  be  a 
physician.  This  board  ia  given  full  power 
and  control  over  matters  relating  to  the 
public  health  of  the  dty,  is  vested  witli 
large  powers,  and  diarged  with  Important 
duties.  Among  other  things,  it  Is  within 
its  powers  and  is  its  duty  to  regulate  the 
sanitary  condition  of  cemeteries  within  the 
limits  of  the  city,  and  to  recommend  to  the 
common  council  the  passage  of  such  ordi- 
nances as  it  may  deem  necessary  for  the 
preservation  of  the  public  health.  That  re- 
garding this  cemetery  no  recommendation 
was  ever  made  by  it  or  to  it  none  of  its 
members  appeared  as  a  witness  in  this  case ; 
even  the  health  commissioner  was  not  a 
witness,  although  he  Is  a  defendant  in  the 
proceedings.  The  plaintiffs  introduce  much 
more  evidence  of  the  same  general  character 
as  that  heretofore  mentioned. 

The  defendants  introduced  evidence  tend- 
ing to  show  the  unsanitary  condition  of  tbe 
cemetery,  in  order  to  Justify  the  passage  of 
the  ordinance  as  a  police  measure  in  tbe  In- 
terest of  the  public  health. 

Dr.  Horigan,  the  prlndpal  witness  for  tbe 
defendants,  testified:  That  he  was  a  physl- 
dan  and  owned  the  property  on  Main  street 
at  the  comer  of  Thirty-First  two  blocks 
south  of  the  Union  Cemetery.  That  he  was 
one  of  the  itersons  who  signed  one  of  the  pe- 
titions to  the  common  coundl,  asking  the 
passage  of  the  ordinance  complained  of,  for 
the  reason  "that  the  expansion  of  Kansas 
City  is  Injured  by  the  fact  that  Union  Cem- 
etery lies  exactly  in  the  path  of  the  city's 
greatest  development,"  and  that  "its  con- 
tinued use  Is  greatly  detrimental  to  property 
Interests  in  that  section  of  the  dty,"  and 
is  "against  property  values."  That  in  his 
opinion  "Union  Cemetery  is  in  a  very  un- 
sanitary place."  That  he  had  observed  pools 
and  ponds  of  water  on  the  north  side  of  the 
cemetery,  and  that  in  his  opinion  it  was  in 
an  unsanitary  condition.  Disease  germs  are 
buried  with  the  dead,  and  If  bodies  are  not 
buried  deep,  or  if  the  watershed  is  such  that 
water  carries  the  germs  and  distributes  them 
to  the  living,   sickness  and   death   result 
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G«nn8  are  nsnally  carried  in  two  ways: 
Tbrongh  water  supply ;  or  by  means  of  rats, 
mice,  flies,  and  domestic  animals.  That  the 
drainage  of  Union  Cemetery  into  pools  and 
ponds  to  the  north  side  of  the  cemetery  is 
unsanitary.  That  the  bine  scnm  over  these 
pools  and  ponds  indicate  bacteria  and  dis- 
eased breeding  germs,  which  may  be  widely 
scattered.  That  he  selected  the  ground  on 
the  west  side  of  Main  street  within  300 
feet  of  Union  Cemetery,  and  there  built  St 
Mary's  Hospital,  the  largest  and  most  mod- 
ern In  the  city,  in  which  he  keeps  and  treats 
his  sick  patients,  about  200  in  number.  And 
when  asked  why  he  built  his  hospital  there, 
if  It  was  so  unhealthy,  he  answered  that  it 
was  conyenlent  for  burial  purposes  In  case 
any  of  his  patients  should  die.  That  he 
did  not  know  that  there  were  actually  any 
germs  In  the  pools  mentioned  or  that  any 
disease  bad  been  caused  thereby. 

S.  W.  Henderson  testified  that  he  owns 
property  on  Main  street,  near  the  comer  of 
Twenty-Ninth,  on  which  he  has  run  a  gro- 
cery for  25  years,  and  who  owns  property  on 
Twenty-Ninth  street  immediately  opposite 
the  cemetery  on  which  he  has  lived  for  sev- 
eral years,  and  who  was  also  a  signer  of 
both  the  petitions  already  mentioned,  al- 
though be  had  forgotten  the  fact,  and  at 
wbose  store  meetings  upon  the  subject  were 
held,  although  he  had  also  forgotten  that, 
and  who  has  been  trying  to  get  the  cemetery 
closed  up  In  order  to  get  the  streets  Im- 
{ffoved,  "smelt  things."  He  said:  "Why,  Just 
the  other  day  I  thought  I  smelled  some- 
thing." "I  <at&[i  question  myself  where 
that  smell  came  from."  He  thought  "it 
must  be  some  sewers,  or  something  like 
that  or  somebody  must  be  opening  a  vault 
or  something  like  that"  He  thought  "some- 
body was  opening  a  vault  or  cleaning  one 
oat"  Be  had  been  smelling  things  "for  six 
or  seven  years."  That  it  did  not  seem 
to  him  like  the  smell  of  the  packing  honsek. 
Re  said  the  smell  came  from  the  north  and 
northeast 

W.  B.  Mnmford,  who  kept  a  drug  store 
for  about  a  year  on  the  corner  of  Twenty- 
Ninth  and  Main  streets,  also  smelt  some- 
tblng.  He  was  perfectly  satisfied  that  It 
came  from  the  cemetery;  there  was  "a  sick- 
ening, disagreeable  odor  all  the  time  from 
that  section."  But  when  be  went  into  the 
cemetery  itself,  he  did  not  notice  that  smdl. 

A  F.  Lawrence,  who  has  lived  In  Union 
Cemetery  for  five  years  and  still  lives  there, 
and  who  had  a  quarrel  with  the  superintend- 
ent, worked  in  the  cemetery  for  a  month 
about  four  years  ago.  He  has  "noticed  a 
smell  or  scent  whenever  It  is  damp."  But 
he  still  contlnnes  to  live  In  the  cemetery 
and  proposes  to  stay  there. 

L.  8.  Bender  worked  In  Union  Cemetery 
three  years  ago  for  about  three  months,  dig- 
ging graves.  When  asked  if  he  observed  a 
stench  or  smell  in  the  graveyard  while  he 
was  working  there,  he  said,  "Well,  it  seemed 


as  though  at  times  I  would;  yes."  When 
asked  if  the  smell  was  like  the  smell  of  the 
packing  houses,  he  said  he  did  not  "know  as 
it  was,  something  similar  to,  you  might  say, 
in  some  ways,  in  some  ways  It  was  and  In 
some  ways  it  was  not" 

"Joe"  Johnson,  an  attorney,  also  went 
through  the  cemetery  twice;  one  time  with 
Mr.  Ward  and  Mr.  Jesserich  and  others,  in 
August  before  the  trial.  He  says  when  they 
went  through  "there  were  noxious  smells." 
He  lived  for  24  years  at  2917  Baltimore 
avenue;  this  is  one  street  west  of  Main 
street  He  moved  away  October  12,  1910. 
He  said  his  wife  was  sick  all  the  time  they 
lived  there,  and  since  they  moved  away  she 
bad  gained  15  pounds,  In  six  months.  He 
said  some  of  his  neighbors  had  been  sick 
for  years,  and  they  laid  it  to  the  cemetery. 
He  did  not  know  whether  that  was  true  or 
not 

C.  K.  Bowen,  a  photographer,  took  a  num- 
ber of  photographs  in  Union  Cemetery  as  evi- 
denced by  Exhibits  22  to  26,  Inclusive,  lu 
evidence.  In  doing  so,  he  was  over  the  ceme- 
tery grounds  and  knows  that  the  photo- 
graphs correctly  portray  conditions  In  said 
cemetery.  He  saw  a  portion  of  a  coffin  lu 
the  cemetery  grounds,  as  well  as  a  collection 
of  human  bones  collected  from  the  surface 
thereof;  saw  pools  of  water,  over  which 
there  was  a  scum  and  green  stuff  which  had 
a  terrible  odor,  and  on  two  acres  of  the  ceme- 
tery the  graves  and  headstones  thereof  were 
as  close  together  as  could  be,  seemed  to  be 
touching  one  another.  Some  headstones  were 
decayed,  others  down  on  the  ground.  Some 
of  the  graves  were  sunken  a  foot  or  two, 
and  In  at  least  a  half  dozen  places  In  the 
potter's  field,  rubbish,  tombstones,  and  head- 
boards were  piled  up.  That  part  of  the 
cemetery  in  the  district  of  the  potter's  field 
and  west  of  It  showed  no  evidence  of  care. 
That  he  took  the  photographs  Introduced  In 
evidence  showing  the  physical  condition  of 
the  cemetery.  That  be  had  been  a  witness 
for  the  city  in  a  thousand  cases,  in  wblcb 
his  works  of  art  were  used  as  evidence  (and 
from  this  I  suppose  he  acquired  the  name 
"Artist"  Bowen,  by  which  name  he  is  re- 
ferred to  many  times  throughout  the  rec- 
ord). That  he  was  instructed  "to  make  the 
situation  the  best  of  my  ability,"  and  that  be 
obeyed  instructions.  That  he  furnished  one 
of  bis  assistants  with  a  long  weed,  to  resem- 
ble a  fishing  pole,  to  which  be  tied  a  string, 
and  placed  said  assistant  at  the  edge  of  one 
of  the  pools  in  the  attitude  of  fishing,  which 
is  shown  by  one  of  the  photographs  offered 
in  evidence.  That  in  order  to  please  his  em- 
ployer he  arranged  the  headstones  to  suit 
his  own  notions,  which  appears  In  one  of 
the  pictures.  That  he  "kicked"  out  of  the 
ground  a  piece  of  a  board  which  was  said  to 
have  once  been  part  of  a  casket  which  was 
done  to  make  it  appear  in  the  picture.  That 
he  gathered  together  a  small  collection  or 
what  were  said  to  be  human  bones,  which 
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were  offered  In  evidence.  That  he  picked 
them  OQt  of  the  ground  with  a  Uttle  stick. 

Dr.  Le  Roy  Dibble,  a  physician  and  sur- 
geon, with  42  years'  practice,  had  been  one 
of  the  sanitary  officers  of  the  state  of  Michi- 
gan, and  a  prison  inspector  for  nine  years, 
and  had  been  twice  through  Union  Cemetery, 
saw  human  bones  scattered  on  top  of  the 
ground.  He  observed  the  drainage  of  the 
cemetery  and  the  pools  which,  being  filled 
with  germs,  might  be  carried  by  mosquitoes, 
rats,  and  mice,  and  be  the  cause  of  disease 
and  distributed  over  a  considerable  area, 
and  with  conditions  as  described  in  the  pot- 
ter's field,  if  the  ground  became  thoroughly 
saturated,  would  be  a  danger  always,  and 
that  the  existence  of  stenches  and  smells 
was  a  warning  of  an  unsanitary  condition 
and  a  danger. 

Dr.  Walter  M.  Cross,  a  physician  and  sar- 
geon  and  a  chemist  by  profession.  Is  the  dty 
chemist  of  Kansas  City.  He  testifled  that 
I>ools  of  water  covered  with  a  scum  might  be 
the  cause  of  the  spread  of  disease;  that 
disease  germs  might  be  spread  by  vermin, 
flies,  rats,  etc. ;  that  conditions  observed  in 
the  potter's  field,  considering  the  drainage  of 
the  cemetery,  is  an  unsanitary  condition  and 
tHe  piobable  source  of  the  spread  of  disease; 
that  germs  which  have  once  destroyed  hu- 
man life  are  probably  thousands  of  times 
more  virulent  than  before. 

Dr.  Carl  A.  Jackson,  a  physician  and  suiv 
geon,  was  a  member  of  the  lower  bouse  of 
the  common  council  of  Kansas  City  and 
chairman  of  the  sanitary  and  hospital  com- 
mittee. He  testifled  that  germs  are  carried 
by  vermin  and  mosquitoes. 

J.  D.  Bateman  Uved  near  the  cemetery  and 
had  been  in  the  cemetery.  A  house  and  bam 
appeared  therein.  Hay  was  stacked  within 
the  cemetery.  Grass  had  grown  long  enough 
to  be  cut  for  hay.  He  made  measurements  of 
distances  to  top  of  caskets  from  the  surface 
of  the  ground  which  averaged  from  3  feet  to 
16  inches. 

Joseph  S.  Chick,  Jr.,  whose  father  came  to 
Kansas  City  in  1836,  and  had  burled  many 
members  of  his  family  in  Union  Cemetery,  as- 
sisted in  moving  bodies  of  the  family  from 
the  cemetery,  and  that  the  caskets  were  very 
muddy. 

A.  F.  Lawrence  testifled,  for  defendants, 
that  he  bad  been  living  in  the  cemetery  for 
five  years  and  worked  there  for  a  time ;  and 
that,  In  digging  graves  in  the  potter's  fleld, 
they  sometimes  found  bones  in  the  bottom 
uf  the  newly  dug  graves. 

U.  A.  Close  testified,  for  defendants,  that 
he  had  been  a  grave  digger  In  tbe  cemetery 
for  more  than  five  years  and  still  worked 
there,  said  that  in  the  potter's  fleld  they 
struck  human  bones  once  in  a  while  when 
digging  graves;  and  in  such  cases  the  bones 
so  found  were  always  put  in  the  bottom  of 
tbe  grave  before  the  new  coffin  was  put  in. 
A  place  was  excavated  to  accommodate  them. 
Hft  never  saw  any  human  bones  there  on  the 


surface;  only  saw  them  where  lie  was  dig- 
ging, and  then  he  put  them  back. 

And  L.  S.  Bender,  another  witness  for  tbe 
defendants,  who  worked  in  the  Union  Ceme- 
tery as  grave  digger  about  three  years  be- 
fore the  trial,  testified  that  when,  in  digging 
graves,  they  found  bones,  they  collected  them 
together,  then  dug  down  a  little  deeper  at  one 
end  of  the  grave,  and  put  them  in  that  ex- 
cavation and  put  the  new  box  on  top.  This 
was  in  the  potter's  fleld.  But  the  pieces  of 
coffin  so  found  are  not  rebatied;  they  are 
burned. 

Defendants  also  Introduced  evidence  whose 
purpose  was  to  prove  that  the  cemetery  did 
not  receive  from  its  owners  proper  attention ; 
that  It  was  not  as  trim  and  neat  as  it  should 
have  been;  and  that  Its  appearance  sflffer- 
ed  from  want  of  proper  care.  One  witness 
testifled  that  he  was  there  in  March,  and  the 
grass  looked  as  if  it  had  not  been  cut  for 
some  time.  He  had  only  been  in  the  ceme- 
tery twice.  Another  witness  said  that  in  tbe 
potter's  fleld  the  grass  looked  as  though  it 
bad  not  been  taken  care  of  through  the  en- 
tire summer.  He  was  one  of  the  party  who 
went  into  the  cemetery  and  drove  a  sharp 
steel  rod  Into  the  graves  to  ascertain  bow 
deep  they  were  buried. 

Henderson,  another  witness,  whose  testi- 
mony on  other  points  has  already  been  re- 
ferred to,  described  everything  as  "wild  look- 
ing, in  a  wild,  chaotic  condition."  "I  don't 
think  they  spent  flve  cents  a  day  on  it."  His 
visit  was  on  the  Monday  before  the  trial 
began.  Henderson  saw  pools  of  water  there, 
"and  weeds  and  reeds  and  brush,  and  every- 
thing like  that,"  in  the  north  end  of  tbe 
cemetery;    and  he  saw  green  scum. 

Sudti  additional  evidence  as  may  be  neces- 
sary for  a  proper  presentation  of  the  law 
and  facts  of  the  case  will  be  mentioned  in 
connection  therewith.  In  the  opinion  wlilch 
is  to  follow. 

L.  C.  Slavens,  of  ECansas  City,  for  appel- 
lants Davenport  and  others.  Hunter  M.  Mer- 
iwether, Denham  &  Denham,  Albert  It. 
Strother,  and  Gage,  Ladd  &  Small,  all  of 
Kansas  City,  for  other  appellants.  A.  F. 
Evans,  Francis  M.  Hayward,  John  G.  Park, 
and  Henry  S.  Conrad,  all  of  Kansas  City, 
for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  There  are  many  questions  of  fact 
and  propositions  of  law  presented  and  ably 
discussed  by  counsel  for  the  respective  par- 
ties to  this  suit ;  but,  after  all,  when  reduced 
to  their  final  analysis,  they  tender  a  simple 
controverted  fact  for  determination,  and  that 
is:  Is  the  ordinance  which  was  duly  enacted 
by  the  common  council  and  approved  by  the 
mayor  of  Kansas  City,  on  July  14,  1910,  pru- 
taibiting  further  burials  within  the  territory 
embraced  within  the  terms  of  that  ordinance, 
reasonable  or  unreasonable? 

If  that  question  is  to  be  answered  la  tbe 
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affirmatlTe,  then  It  will  become  tbe  duty  of 
the  court  to  hold  that  said  ordmance  is  valid 
and  binding  npou  all  parties  concerned,  while, 
upon  tbe  other  hand,  if  we  should  answer 
tbat  question  In  the  negative,  then  it  would 
eqaally  become  the  duty  of  the  court  to  hold 
said  ordinance  invalid  and  inoperative. 

Preliminary  to  a  disposition  of  that  ques- 
tion, it  becomes  necessary  for  the  court  to 
determine  a  certain  legal  proposition  Inter- 
posed by  counsel  for  defendants,  as  a  barrier 
against  the  right  or  authority  of  the  court 
to  inquire  into  the  question  of  the  reason- 
ableness or  unreasonableness  of  the  ordi- 
nance in  question. 

[1]  Counsel  for  defendants  insist  tbat  the 
law  condnsively  presumes  that  the  common 
council  of  Kansas  City,  which  is  the  legis- 
lative body  thereof,  fully  investigated  the 
conditions  that  existed  in  and  about  the 
Colon  Cemetery,  and  the  effect  those  condi- 
tions had  upon  the  public  and  the  health  of 
tbe  city;  tbat  it  must  have  found  that  far- 
ther burials  In  said  cemetery  was  detrimental 
to  the  public  health;  and  that  in  the  exer- 
cise of  the  police  power  of  the  city  it  enacted 
said  ordinance  to  preserve  the  health  and 
well-being  of  the  dty. 

In  support  of  this  insistence  we  are  cited 
to  several  provisions  of  the  dty  charter  and 
adjudged  cases  from  this  and  other  states. 
Withont  stopping  to  review  those  authorltieB, 
it  is  suffident  to  say  that  whatever  may  be 
the  rule  in  other  states,  in  regard  to  that 
matter.  It  is  fully  settled,  and  that  it  Is  no 
longer  an  open  question  in  this  state,  that 
the  courts  hereof  have  the  undoubted  right 
to  inquire  into  the  reasonableness  of  any 
ordinances,  though  duly  enacted,  by  any  and 
all  dtles  of  this  state. 

This  question  was  ably  presented  to  this 
court  in  banc,  in  the  case  of  American  Tobac- 
co Company  et  al.  v.  Missouri  Pac.  R.  Co. 
et  al.,  247  Mo.  374,  157  S.  W.  502,  involving 
the  reasonableness  of  an  ordinance  separat- 
ing the  railroad  and  street  crossing  at  Tower 
Grove  Park  and  other  points  In  tbat  vldnlty. 
•\fter  a  careful  review  of  all  the  authorities, 
tbe  court  unanimously  held,  in  conformity 
to  its  previous  rulings,  that  the  courts  of 
this  state  possess  the  power  and  authority 
to  investigate  and  pass  upon  tbe  reasonable- 
ness of  any  ordinance  enacted  by  any  dl^, 
town,  or  village  in  this  state. 

Counsel  for  defendants  have  not  shown  or 
suggested  any  good  reason  why  the  ruling 
of  this  court  in  tbe  case  mentioned,  which 
is  in  barmony  with  the  previous  rulings, 
should  be  departed  from  or  changed.  Nor 
have  we,  In  the  investigation  of  this  question 
anew,  discovered  any  substantial  reason 
which  would  Justify  a  departure  from  that 
ruling.  We  therefore  rule  tills  insistence 
against  defendants. 

[I]  IL  Connflel  for  appellants  present  a 
counter  contention  to  that  presented  by  coon- 
sd  for  respondents  in  the  preceding  para- 


graph of  this  opinion,  namely,  although  It 
be  conceded  that  the  Legislature  of  the  state, 
might  have  the  power  and  authority  to 
enact  a  valid  law  prohibiting  the  Union  Cem- 
etery from  burying  dead  bodies  therein, 
nevertheless  Kansas  City  had  no  such  author- 
ity imder  special  provisions  of  her  charter 
or  under  the  general  welfare  dause  thereof, 
and  therefore  the  ordinance  complained  of 
is  null  and  void. 

The  spedal  diarter  provisions,  so  far  as 
they  are  material  and  relied  upon  by  coun- 
sel for  respondents,  are  as  follows: 

"Tile  muuidpal  corporation  known  as  Kan- 
sas City  •  •  •  may  exercise  all  munici- 
pal, incidental  and  business  powers  necessary 
or  wMch  may  be  deemed  expedient  and  nec- 
essary to  maintain  the  public  peace,  protect 
property  and  promote  the  'public  welfare,  and 
preserve  the  health  of  the  Inhabitants  of  the 
dty,  whether  such  powers  be  expressly  enu- 
merated herein  or  not;  and  may  liave  and 
exerdse  within  the  city  limits  •  •  •  all 
governmental  and  police  powers,  subject  to 
the  limitations  prescribed  by  the  Constitn- 
tlon  and  laws  of  this  state  and  the  United 
States."    Charter  of  1909,  art  1,  {  1,  par.  13. 

"  •  •  •  The  mayor  and  common  council 
shall  have  power  and  authority,  by  ordinance 
•  •  •  to  secure  the  general  health  and 
safety  of  the  Inhabitants  by  any  necessary 
measure,  •  •  •  to  declare,  prevent  and 
abate  nuisances  on  public  or  private  prop- 
erty, and  the  causes  thereof  Charter  1900, 
art.  3,  i  1,  par.  16. 

"  •  •  •  The  common  council  shall  have 
power  to  pass,  publish,  amend  and  repeal  all 
sudi  ordinances,  rules  and  regulations  not  In- 
consistent with  the  provisions  of  this  char- 
ter or  contrary  to  the  laws  of  the  state  or 
of  the  United  States  as  It  may  deem  to  be 
expedient  or  necessary  in  maintaining  the 
peace,  order,  good  government,  health  and 
welfare  of  the  dty.  Its  trade,  commerce, 
manufactures,  or  that  may  be  necessary  and 
proper  to  carry  into  effect  tbe  provisions  of 
this  charter."  Charter  of  1009,  art  8,  |  1, 
par.  41. 

If  it  were  conceded  that  Union  Cemetery 
was  In  point  of  fact  a  nuisance  and  detrimen- 
tal to  public  health,  then,  under  the  far- 
reaching  grants  of  power  conferred  upon 
Kansas  Caty  by  these  charter  provisions,  it 
would  be  difficult  to  conceive  upon  what 
solid  ground  this  contention  could  rest. 
Those  provisions  in  express  terms  authorized 
that  dty  to  exerdse  all  municipal  power  "nec- 
essary to  promote  the  public  welfare,  and 
preserve  the  health  of  the  inhabitants  of  the 
dty";  that  by  ordinance  the  dty  shall  have 
authority  "  *  •  •  to  secure  tbe  general 
health  and  safety  of  the  Inhabitants,  •  *  • 
to  declare,  prevent  and  abate  nuisances  on 
public  or  private  property,"  etc.;  and  the 
"common  coundl  shall  have  power  to  pass, 
publish,  amend  and  repeal  all  ordinances 
*'  *    *    as  it  may  deem  to  be  expedient  or 
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necessary  In  maintaining  the  peace,  order, 
good  government,  health  and  welfare  of  the 
city,"  etc.  The  language  of  these  provisions 
is  80  plain  and  definite  In  meaning  that  they 
are  not  susceptible  of  construction.  They 
simply  mean  what  they  say,  that  the  dty  has 
the  power  and  authority  to  abate  any  nui- 
sance or  do  anything  within  its  corporate 
capacity  to  preserve  the  health  and  welfare 
of  the  dty.  This  would  clearly  authorize  the 
passage  of  the  ordinance  in  question,  and  It 
has  been  so  held  In  numerous  cases.  Camp- 
bell V.  City  of  Kansas,  102  Mb.  244,  326,  350, 
13  S.  W.  897,  10  L.  R.  A.  693 ;  Laurel  HUl 
Cemetery  v.  San  Francisco,  152  Gal.  464,  03 
Pac.  70,  27  L.  R.  A.  (N.  S.)  260,  14  Ann.  Cas. 
1080,  affirmed  In  Laurel  Hill  Cem.  r.  San 
Francisco,  216  U.  S.  358,  30  Sup.  Ct  301, 
54  L.  Ed.  515;  Odd  Fellows  Oem.  v.  San 
Francisco,  140  Cal.  226,  73  Pac.  987;  Kin- 
cald's  Appeal,  66  Pa.  411,  423,  5  Am.  Rep. 
377 ;  People  es  rel.  Cem.  Ass'n  v.  Pratt,  129 
N.  Y.  68,  72,  29  N.  E.  7;  Coatee  (Stuyvesant) 
V.  New  Xorl£,  7  Cow.  (N.  T.)  588,  604 ;  Young 
V.  Board  of  Com'rs  (C.  C.)  51  Fed.  685,  592. 
Also,  see  Board  of  Commissioners  v.  Young, 
59  Fed.  96,  loa  dt  109,  8  0.  0.  A.  27;  Charles- 
ton T.  Baptist  Church,  4  Strob.  (S.  C.)  306, 
loc.  dt  310;  Commonwealth  v.  Fahey,  6 
Cush.  (Mass.)  408,  loc.  clt  411;  luszkewlcz 
V.  Luther,  30  R.  I.  670,  76  AU.  829;  Humph- 
rey V.  Church,  109  N.  C.  132,  IS  S.  B.  793; 
Page  V.  Symonds,  63  N.  H.  17,  loc.  dt  20,  56 
Am.  Rep.  481;  Craig  v.  Pres.  Church,  88  Pa. 
42,  loc.  clt  52,  32  Am.  Rep.  417.  In  addition 
to  this,  the  general  welfare  clause  of  the 
charter,  which  Is  practically  the  same  In  all 
the  charters  of  the  dties  of  this  state,  was 
ample  authority  to  the  coundl  to  pass  said 
ordinance.  St  Louis  Gunning  Company  v. 
St  Louis,  235  Mo.  99,  137  S.  W.  929. 

[3]  Counsel  for  plaintifTs  concede  that  this 
ruling  might  be  sound  if  It  was  not  for  the 
fact  that  the  charter  of  the  Union  Cemetery 
Is  an  act  of  the  Legislature,  and  that  accord- 
ing to  the  express  provisions  of  paragraph 
41  of  section  1  of  article  3  of  the  Charter  of 
1909,  before  quoted,  where  It  Is  expressly  pro- 
vided that  "the  common  coundl  shall  have 
power  to  pass,  publish,  amend  and  repeal  all 
such  ordinances,  rules  and  regulations  not 
inconsistent  with  the  provisions  of  this 
charter  or  contrary  to  the  laws  of  the  state 
or  of  the  United  States  as  It  may  deem  to 
be  expedient  or  necessary  in  maintaining  the 
peace,  order,  good  government  health  and 
welfare  of  the  dty."  That  being  true.  It  Is 
argued  that.  In  order  to  repeal  the  charter  of 
the  Union  Cemetery,  the  ordinance  In  ques- 
tion mnst  of  necessity  be  inconsistent  with 
and  contrary  to  the  provisions  thereof,  which 
as  shown  is  an  act  of  the  Legislature,  or  a 
law  of  the  state.  And  being  so  Inconsistent 
with  and  contrary  to  said  law  of  the  state, 
it  is  contended  that  under  said  provision  of 
the  dty  charter,  the  ordinance  and  not  the 
charter  of  the  Union  Cemetery,  which  is  an 


act  of  the  Legislature,  or  a  law  of  the  state, 
must  yield  and  give  way. 

This  argument  Is  more  plausible  than 
sound,  for,  while  it  Is  true  the  charter  of  the 
Union  Cemetery  Is  a  special  act  of  the  Legis- 
lature, yet  it  has  no  more  force  and  effect 
than  if  it  had  been  incorporated  under  the 
general  corporation  laws  of  the  state,  and.  If 
burials  could  by  ordinance  have  been  pro- 
hibited in  the  latter  case,  then  I  am  unable 
to  see  any  good  reason  for  holding  that  It 
could  not  have  been  prohibited  in  the  former. 
The  courts  consider  the  substance  and  not 
the  letter  of  the  law,  when  enfordng  its 
provisions.  By  abating  the  nuisance.  If  one  it 
Is,  the  charter  of  the  cemetery  Is  not  repeal- 
ed; but  the  further  burial  of  dead  bodies 
therein  Is  prohibited,  because  of  the  changed 
conditions  of  things;  that  which  was  former- 
ly harmless  has  become  dangerous  to  the  pub- 
lic health  of  the  city. 

[4]  This  Is  but  the  exercise  of  the  police 
power  which  neither  the  dty  nor  state  can 
surrender  or  bargain  away.  All  the  author- 
ities so  hold.  St  Louis  Gunning  Co.  v.  St 
iLouls,  supra;  Mugler  v.  Kansas,  123  U.  S. 
623,  8  Sup.  Ct  273,  31  L.  Ed.  205;  Slaughter 
House  Cases,  111  U.  S.  746,  4  Sup.  Ct  652,  28 
L.  Ed.  585. 

[6]  Kor  can  either  of  them  preclude  Itself 
from  enacting  laws  forbidding  burials  in 
places  when  they  constitute  a  public  nui- 
sance. Brick  Pres.  Church  v.  New  York,  .5 
Cow.  (N.  Y.)  538;  Board  of  Commissioners 
V.  Young,  59  Fed.  96,  8  C.  G  A.  27. 

We  are  therefore  of  the  opinion  that  this 
contention  of  plaintiffs  is  not  well  taken. 

III.  Returning  to  the  question  previously 
stated:  Is  the  ordinance  complained  of  rea- 
sonable? That  is,  was  it  enacted  for  the 
preservation  of  the  public  health  of  ETansas 
City? 

[6]  We  have  with  great  care  and  with 
much  pains  read  the  voluminous  record  In 
this  case,  covering  about  650  pages,  and  have 
carefully  set  out  the  substance  of  the  evi- 
dence Introduced  by  both  parties  bearing 
upon  this  question,  as  well  as  that  touching 
the  manner  in  which  the  cemetery  was  man- 
aged and  controlled;  and,  after  a  careful 
consideration  of  the  wdght  thereof,  we  have 
readied  the  conclusion  that  this  ordinance 
was  not  enacted  for  the  purpose  bf  preserv- 
ing the  public  health  of  the  dty,  but  was 
passed  at  the  instigation  and  request  of  a  lot 
of  real  estate  agents,  landowners,  and  specu- 
lators, who  think  that  this  cemetery  stands 
in  the  way  of  the  expansion  and  development 
of  Kansas  City  in  that  direction;  and  es- 
pedally  is  that  true  since  the  location  of  the 
new  union  depot  has  been  definitely  located 
in  that  vldnlty. 

In  the  first  place,  the  complaints  of  the 
living  were  as  silent  as  those  of  the  dead,  as 
to  the  unsanitary  condition  of  the  cemetery, 
until  the  railroads  of  the  dty  finally  deter- 
mined to  locate  the  union  depot  In  the  vicini- 
ty of  this  cemetery.    Since  that  time,  how- 
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ever,  the  qnestlon  has  been  agitated,  not  by 
the  dtizeiiB  generally  of  Kansas  City,  by  or 
through  their  representatiTes,  neither  in  its 
monicipal  capacity,  nor  by  its  board  of 
health,  which  ha»  the  most  ample  authority 
under  the  charter  of  the  city  to  Investigate 
and  abate,  either  by  direct  action  or  by  ap- 
peal to  the  common  council,  any  and  all  pub- 
lic or  private  nuisances  or  other  matters, 
which  do  or  may  affect  the  public  health  of 
the  dty,  but  by  those  citizens  who  have  dis- 
covered, in  recent  years,  that  this  cemetery 
is  and  has  retarded  the  growth  and  expan- 
sion of  the  city  in  the  line  of  their  property, 
and  thereby,  and  in  consequence  thereof,  the 
values  of  their  property  have  not  increased 
In  the  degree  in  which  tiiey  think  they  would 
have  done  had  it  not  been  for  the  presence 
of  the  cemetery.  That  class  of  citizens,  and 
they  alone,  for  purely  commercial  purposes, 
and  for  anticipated  financial  advantages,  pe- 
titioned for  and  pressed  the  passage  of  this 
ordinance.  Not  even  the  board  of  health  or 
Mr.  Ward,  the  councilman  from  that  ward, 
whose  sworn  duty  it  was  to  look  after  and 
preserve  the  public  health  of  the  dty,  knew 
of  or  ever  heard  of  any  deleterious  effects 
the  cemetery  ever  had  upon  the  health  and 
welfare  of  the  dty,  nntU  the  petitions  ask- 
ing for  the  abolition  of  this  cemetery  were 
by  said  interested  parties  filed  with  the  com- 
mon coundL  And  still  more  strange,  no 
member  of  said  board  appeared  or  was  sub- 
p<cnaed  as  a  witness  in  this  case,  to  testify 
that  the  cemetery  was  deleterious  to  public 
health,  which  unquestionably  they  would 
have  done  had  that  been  true.  While  Mr. 
Ward,  the  coundlman  from  that  ward,  did 
testify,  yet  he  In  express  words  said  he  In- 
troduced said  ordinance  in  the  lower  house 
and  voted  for  its  enactment  because  the 
citizens  of  his  ward  residing  in  that  vicinity 
petitioned  him  to  do  so,  and  not  a  word  of 
evidence  escaped  his  lips  tending  to  show 
that  he  introduced  said  ordinance  or  yoted 
for  the  same  from  a  sense  of  duty  that  it 
was  beneficial  to  public  health,  thereby  clear- 
ly leaving  the  irresistible  inference  that  he 
did  so  because  it  was  for  the  promotion  of 
the  finandal  and  commerdal  Interests  of  his 
constituency. 

Moreover,  there  is  not  a  word  of  testimony 
preserved  in  this  record  which  tends  to  show 
that  this  cemetery  was  in  fact  deleterious  to 
pnblic  health.  AU  of  the  witnesses  who  tes- 
llfled  as  to  this  question  in  behalf  of  the  de- 
fendants invariably  stated  that  such  condi- 
tions might  produce  disease,  death,  and  de- 
struction; but  not  one  of  them  stated  as  a 
fact  that  this  cemetery  gave  off  any  bacteria 
or  deadly  germs,  or  that  any  of  the  pools  or 
ponds  mentioned  in  the  evidence  contained  a 
^gle  germ,  or  that  the  water,  rats,  mice,  or 
any  domestic  animal  ever  carried  or  dis- 
tributed geims  of  that  character  over  the 
u«a  of  the  dty.  Nor  does  the  evidence  show 
that  a  single  case  of  sickness,  disease,  or 
death  was  caused  by  the  presence  of  said 
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cemetery.  In  truth,  no  attempt  whatever 
was  made  by  defendants  to  show  any  such 
facts;  but,  upon  the  contrary,  what  little 
evidence  there  was  introduced  by  plaintiffs 
tended  to  prove  the  contrary — that  is,  there 
were  not  so  many  cases  of  contagious  and  in- 
fectious diseases  reported  to  the  board  of 
health  from  that  vidnity  as  were  done  from 
other  localities  of  the  dty. 

[7]  Under  this  showing,  we  have  no  hesi- 
tancy whatever  in  holding  that  said  ordi- 
nance is  unreasonable,  oppressive,  and  tyran- 
nical; for,  In  order  to  finandally  benefit  a 
few  property  owners  and  speculators  in  that 
vidnity,  they,  through  the  innocent  action 
of  the  common  council,  are  ready  and  will- 
ing to  sacrifice  the  final  resting  place  of  those 
stalwart  men  and  women  who  made  Kansas 
City  what  It  is,  and  without  whose  efforts  the 
dty  would  not  be  worth  mentioning.  They 
buUt  the  dty,  developed  its  commerce,  and 
made  Kansas  City  what  it  is.  They  also,  as 
a  part  of  their  life's  work,  created  and  adopt- 
ed this  cemetery  as  a  final  resting  place  for 
their  ashes,  which,  in  anUdpation,  was  as 
near  and  dear  to  them  in  life  as  were  the 
residences  in  which  they  lived,  the  stores  in 
which  they  bartered  and  sold,  the  factory  in 
which  they  labored,  and  the  connting  houses 
in  which  they  exchanged  values.  This  dty 
of  the  dead,  which  is  honored  and  revered 
by  all  civilized  people,  including  the  cost  of 
the  Interments  and  expenses  of  monuments 
erected  to  their  sacred  memory,  to  say  noth- 
ing of  the  cost  of  preserving  and  beautifying 
the  graves,  I  dare  say,  has  cost  the  deceased 
and  the  relatives  and  friends  not  less  than 
$6,000,000  or  $8,000,000,  to  say  nothing  of 
this  wholesale,  unholy  desecration — a  finan- 
cial destruction  of  values,  which  would  far 
excel  the  finandal  benefits  these  petitioners 
could  ever  hope  to  receive  therefrom,  even 
though  their  fondest  hopes  shoold  be  crown- 
ed with  success. 

In  the  case  of  American  Tobacco  Co.  ▼. 
Missouri  Fac.  R.  Co.,  supra,  where  the  bene- 
fits to  be  derived  and  the  damages  which 
would  have  been  sustained  by  reason  of  the 
enforcement  of  the  ordinance  therein  men- 
tioned were  far  greater  than  the  benefits  here 
to  be  received  and  far  less  than  the  damages 
that  would  be  here  Inflicted,  yet  for  those 
reasons,  among  others,  the  court  in  banc  unan- 
imously held  the  ordinance  therein  men- 
tioned as  unreasonable,  oppressive,  and  void ; 
and  by  parity  of  reasoning,  and  for  greater 
considerations  existing  in  this  case,  we  be- 
lieve and  hold  that  this  ordinance  Is  nnrea- 
sonable  and  oppressive  and  should  for  that 
reason  be  declared  and  held  to  be  null  and 
void,  which  is  accordingly  done. 

[I,  •]  Judge  h.  C.  Slavens  appeared  in  this 
court  as  counsel  for  certain  lot  owners  in  the 
cemetery,  in  the  capadty  of  interveners,  I 
suppose,  but  who  were  not  represented  in  the 
court  below,  and  asks  that  this  court  find  and 
decree  that  the  cemetery  owes  certain  dutlesi 
to  preserve  and  beautify  the  centetery  and 
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the  graves  thereof,  and  tiiat  this  court  re- 
quire the  officers  thereof  to  provide  and  set 
apart  a  fund  sufficient,  and  out  of  which  said 
cemetery  may  be  preserved,  cared  for,  and 
with  which  to  beautify  the  graves  therein. 
In  answer  to  that  request,  we  will  state  that, 
while  there  seems  to  be  much  merit  In  this 
request,  as  incidentally  appears  from  this 
record,  yet  no  such  question  was  presented 
by  the  pleading  or  established  by  the  evi- 
dence or  considered  by  the  trial  court,  and 
for  that  reason,  however  desirous  we  might 
be  to  afford  the  relief  thus  prayed,  yet  it 
Is  perfectly  apparent  that,  under  the  present 
condition  of  the  pleadings  (and  evidence)  in 
the  case,  we  have  no  jurisdiction  to  so  do. 
Such  a  holding  would  clearly  deprive  the 
cemetery  company  of  its  property  without 
due  process  of  law,  within  the  meaning  of 
both  the  state  and  federal  Constitutions. 

Much  of  the  evidence  Introduced  in  this 
case  and  previously  set  forth  in  this  opin- 
ion bears  upon  this  question,  which  may  and 
should  Justify,  on  the  part  of  the  dty  and  lot 
owners,  stricter  regulations,  better  preserva- 
tion, and  more  suitable  care  and  attention, 
both  to  the  grounds  and  graves  therein,  than 
has  heretofore  been  shown  them;  but  in  no 
sense  does  or  should  that  evidence  which  con- 
stitutes the  great  bulk  of  this  record  war- 
rant '  the  dty  In  abolishing  the  cemetery 
outright,  which  is  practically  done  in  this 
ordinance,  if  it  is  to  stand.  So  hold  many  of 
the  eases  dted.  For  this  reason  we  decline 
to  pass  upon  this  question  one  way  or  the 
other,  in  order  that,  if  these  parties  desire 
to  have  that  question  adjudicated,  they  may 
do  so  by  instituting  in  the  proper  court  prop- 
er proceedings  for  that  purposow 

We  are  therefore  of  the  opinion  that  the 
Judgment  of  the  drcult  court  should  be  re- 
versed, with  directions  to  enter  Judgment 
in  favor  of  the  plaintiffs,  enjoining  Kansas 
City  and  its  agents  and  officers  from  inter- 
fering with  burials  In  said  cemetery  and 
from  putting  in  force  the  provisions  of  said 
ordinance;  and  it  is  so  ordered. 

LAMM,  O.  J.,  and  GRAVES,  WALKER, 
and  PARIS,  JJ.,  concur.  BROWN,  J.,  con- 
curs in  separate  opinion.  BOND,  J.,  dis- 
sents as  to  paragraph  III  and  as  to  result 

BROWN,  J.  I  heartily  concur  In  the  re- 
sult of  the  opinion  prepared  by  my  learned 
Brother  WOODSON.  While  I  am  sure  the 
ordinance  prohibiting  all  future  burials  in 
Union  Cemetery  is  unreasonable  and  its  en- 
forcement should  be  enjoined,  I  think  the 
record  shows  a  state  of  affairs  which  would 
Justify  an  ordinance  requiring  and  compel- 
ling the  plaintiff  to  abate  all  pools  of  water 
in  Its  cemetery,  to  provide  storm  sewers  to 
convey  surface  water  and  seepage  from  the 
graves  to  the  northern  boundary  of  Its  prop- 
erty, where  such  water  may  be  carried  away 


by  a  natural  water  course  (or  oOus  mewem) : 
to  require  all  graves  to  be  kept  filled  levtl 
with  or  above  the  surface,  and  to  make  all 
future  interments  not  less  than  six  feet  be- 
low the  natural  surface  of  the  ground. 


STATE  T.  OLOGOVER. 
(St  Louis  Cwut  of  Appeals.    Missouri.    Dec.  2. 

im.) 

1.  CsuaNAi  Law  (|  1130*)  —  Apfeai.  —  As- 

SIONUBRTS  or  EBBOB. 

Although  no  briefs  are  filed  and  diere  are 
no  assignments  of  error,  it  is  the  duty  of  the 
court  to  examine  the  record  and  pass  judgment 
thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2956,  2865-2970,  3206; 
Dec  Dig.  I  1130.»] 

2.  LiBSL   AND    SUINDXB    (i    156*)  —  CsnaNAlL 

PBOSKCimoir— SmnciXNOT  o>  Evidercx. 
Evidence  in  a  prosecution  for  falsely  and 
malicioualy  stating  that  another  had  committed 
perjury  held  sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  if  437-111:  Dec  Dig.  | 
166.*] 

Appeal  from  St  Louis  Coxat  of  Criminal 
Correction;    Oalvin  N.  Miller,  Judge. 

Sam  Glogover,  alias  Sam  Gold,  was  con- 
victed of  having  falsely  and  malidously 
charged  another  with  having  committed  a 
felony,  and  he  appeals.     Affirmed. 

Stem  4(  Haberman,  of  St  Louis,  for  appel- 
lant Howard  Sidener,  of  St  Louis,  for  the 
State. 


ALLEN,  J.  The  defendant  was  convicted 
of  having  falsely  and  malidously  chargM 
another  with  having  committed  a  felony,  to 
wit,  perjury.  His  punishment  was  assessed 
at  a  fine  of  $15  and  costs,  and  he  appeals. 

[1]  No  briefs  have  been  filed,  and  there 
are  no  assignments  of  error  before  us.  It 
Is  our  duty  under  the  law,  however,  to  exam- 
ine the  record  and  pass  Judgment  thereupon. 

[2]  A  bill  (ft  exceptions  was  duly  filed,  and 
we  have  the  testimony  before  us  In  the  rec- 
ord. We  have  very  carefully  examined  the 
record,  and  have  been  unable  to  perodve 
any  reversible  error  -  therein.  The  informa- 
tion is  in  due  form.  The  evidence  on  behalf  of 
the  state,  consisting  of  the  testimony  of  three 
witnesses,  was  amply  suffident  to  make  a 
prima  fade  case  against  the  defendant  TSft 
evidence  on  behalf  of  defendant  consisted  of 
his  own  testimony,  which  went  to  deny  the 
speaking  of  the  alleged  slanderous  words. 
The  evidence  is  ample  to  sustain  the  con- 
viction, and  the  Judgment  appears  to  be  in 
due  form. 

The  Judgment  should  be  affirmed,  and  it  la 
BO  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  3^  con- 

onr. 
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UABTIN  f.  HABRINGTON. 

(Kansas  City  Coort  of  Appeals.    MiMonrL 
Dec.  1.  1913.) 

1.  Fbattds,  Statdtk  ov  (f  150*)— Bbnkfit— 
Devubreb. 

The  statnte  of  frands  may  not  be  taken 
tdvaiitage  of  by  demurrer,  since  it  is  not  neces- 
sary tliat  tfae  petition  should  allege  that  the 
contract  within  the  statute  was  in  writing, 
onder  the  presumption 'that  the  contract  sued  on 
18  legal. 

[Ed.  Note.— For  other  cases,  see  Frands,  Stat- 
ute of.  Cent  Dig.  f|  380-362;  Dec.  Die.  I 
150.*] 

2.  Fbauds,  Statcts  or  (|  31*)— Debt  ob  De- 
fault OF  AWOTHKB— CONSIDEBATION. 

Where  a  third  person  agrees  to  pay  tbe 
debt  of  another,  bis  promise  must  be  supported 
by  a  consideration  which  may  be  made  up  of 
dtber  benefit  to  the  promisor  or  harm  to  the 
promisee,  bat  in  order  to  take  the  case  out  of 
the  statnte  of  frauds,  it  must  appear  that  the 
promise  was  snch  as  to  relieve  the  original  debt- 
or of  all  liability  and  create  a  new  obligation 
in  favor  of  the  creditor  against  a  promisor. 

[IM.  Note. — For  other  cases,  see  Frauds,  Stat- 
ate  o^  Cent.  Ttig.  f{  47,  48;   Dec.  Dig.  |  31.*] 

3.  FBA0DS.  Statotb  op  (f  31*)— Debt  or  An- 

OTHBB— PBOMISX  to   PaT. 

PlaintifTs  petition  alleged  that,  H.  being 
indebtM  to  plaintiff  on  an  account,  defendant 
agreed  with  plaintiff  that,  if  he  would  "release 
aad  discharge"  H.  from  payment  of  the  debt, 
defendant  woald  pay  the  debt  as  his  own: 
that  plaintiff  "accepted  tbe  agreement  and  did 
relMse"  H.,  wherefor  plaintiff  demanded  judg- 
ment against  defendant.  Held,  that  such  allega- 
tion sufficiently  showed  a  new  promise  on  de- 
fendant's part,  based  on  a  sufficient  considera- 
tion, to  wit,  the  release  of  H.  from  liability, 
and  was  therefore  not  within  the  statnte  of 
frauds. 

(Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {{  47,  48 ;  Dec.  Dig.  |  81.*] 

Appeal  from  Clrctrtt  Court,  Clinton  Cotrn- 
ty;  A.  D.  Bnms,  Judj^e. 

Action  by  Edward  D.  Martin  against  W. 
R.  Harrington.  Defendant's  demnrrer  to  the 
petition  was  sustained,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Darl  B.  Cross,  of  Lathrop,  and  W.  S.  Hem- 
don,  of  Plattsburg,  for  appellant  John  A. 
Cross,  of  Lethrop,  for  respondent 


ET,LISON,  P.  X  Plalntlirs  acOon  Is  to  re- 
cover 1663.70  on  account  Defendant  de- 
mnrred  to  the  petition  on  the  ground  that  it 
did  not  state  a  cause  of  action.  The  trial 
conrt  Bustaiited ,  the  demurrer,  and  plaintiff 
appealed. 

The  ground  of  the  demurrer  was  that  the 
petition  stated  the  original  debt  was  that  of 
another  person  which  defendant  bad  prom- 
ised to  pay,  and,  that  being  the  verbal  prom- 
ise to  pay  the  debt  of  another,  it  was  void 
under  the  statute  of  frands  (section  2783,  R. 
S.  1909)  providing  that:  "No  action  shall  be 
brought  to  charge  •  •  •  any  person  up- 
on any  special  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  per- 


son, •  •  •  unless  ttm  agreement  upon 
which  the  action  shall  be  brought,  or  some 
note  or  memorandum  thereof,  shall  be  In 
writing,"  etc 

[1]  The  parties  have  Ignored  the  law  that, 
when  an  agreement  involving  the  statute  of 
frauds  is  alleged  in  a  petition,  it  is  not  neces- 
sary that  It  should  be  alleged  to  be  in  writ- 
ing, since  it  will  be  presumed  the  agreement 
stated  is  a  legal  one.  There  should  have 
been  an  answer  denying  an  agreement  and 
then.  If  the  one  proven  is  not  In  writing,  the 
statute  may  be  invoked.  A  demurrer  Is  not 
the  way  In  which  to  obtain  the  benefit  of  the 
statute  of  frauds.  Phillips  v.  Hardenburg, 
181  Mo.  loc.  clt  472,  80  S.  W.  891.  But  as 
the  same  question  will  arise  on  a  trial,  we 
proceed  to  an  examination  of  the  question 
Involved. 

It  is  alleged  in  the  petition  that,  J.  G.  Har- 
rington being  then  Indebted  to  plaintiff  on 
the  accoimt,  defendant  agreed  with  plaintiff 
that.  If  the  latter  would  "release  and  dis- 
charge" J.  C.  Harrington  from  the  payment 
of  said  debt,  he  would  pay  said  debt  as  his 
own.  That  plaintiff  "accepted  the  agreement 
and  did  release  the  said  debtor,  J.  0.  Har- 
rington." 

[2]  The  case  presents  a  vexed  question 
arising  from  conflict  in  the  decisions.  It  is, 
of  course,  agreed  by  all  that  there  must  be  a 
consideration  to  support  the  third  party's 
promise.  Ordinarily  a  consideration  may  be 
made  up  of  either  benefit  to  the  promisor  or 
of  harm  to  the  promisee ;  but  in  cases  under 
this  statnte  it  Is  stoutly  maintained  that  the 
latter  consideration  does  not  avail  as  a  sup- 
port to  a  verbal  promise  to  pay  the  debt  of 
another.  In  tbe  face  of  the  statute  requiring 
it  to  be  in  writing.  Tbe  ruling  Is  that,  In 
order  to  make  the  statute  inapplicable,  the 
object  of  the  promise  must  be  some  benefit 
to  the  promisor;  the  payment  of  the  original 
debtor's  debt  being  a  mere  incident  It  is 
stated  In  these  words  in  a  leading  case: 
"The  rule  to  be  derived  from  the  decisions 
seems  to  be  this:  That  cases  are  not  con- 
sidered as  coming  within  the  statute  when 
the  party  promising  has  for  his  object  a  bene- 
fit which  be  did  not  before  enjoy,  accruing 
immediately  to  himself;  but  where  the  ob- 
ject of  the  promise  is  to  obtain  the  release 
of  the  person  or  property  of  the  debtor,  or 
other  forbearance  or  benefit  to  him,  It  is 
within  the  statute."  Nelson  ▼.  Boynton,  3 
Mete.  (Mass.)  396,  37  Am.  Dec.  148.  The 
same  rule  is  announced  in  Cowenhoven  v. 
Howell,  86  N.  J.  Law,  323;  the  court  empha- 
sizing it  in  these  words:  "The  consequence  is 
that  agreements,  which  will  have  the  effect  to 
discharge  the  debt  of  another,  must  be 
founded  in  a  motive  of  interest,  selfish  In  the 
promisor.  The  distinction  is  between  a  prom- 
ise, the  object  of  which  is  to  promote  the 
interest  of  another,  and  one  in  which  the 
object  is  to  promote  the  interest  of  the  party 
making  the  promise.    The  former  is  within 
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the  operatioD  of  fbe  statute  The  latter  Is 
unaffected  by  it" 

Chancellor  Kent  divided  the  cases  Into 
three  classes,  and  this  was  his  statement  of 
the  third  class:  "When  the  promise  to  pay 
the  debt  of  another  arises  out  of  some  new 
and  original  consideration  of  benefit  or  harm 
moving  between  the  newly  contracting  par- 
ties." Leonard  V.  Vredenburgh,  8  Johns. 
(N.  X.)  29,  5  Am.  Dec.  317.  That  statement 
has  been  questioned  on  the  ground  that  it 
includes  harm  to  the  creditor  as  constituting 
a  sufficient  consideration.  In  Fariey  ▼. 
Cleveland,  4  Cow.  (N.  Y.)  432,  page  439  aB 
Am.  Dec.  387),  the  statement  of  Chancellor 
Kent  is  approved,  but  it  is  restated  In  lan- 
guage which  we  take  to  be  an  intimation  of 
the  way  in  which  the  rule,  as  stated  by  the 
chancellor,  should  be  Interpreted,  thus:  "In 
all  these  cases,  founded  upon  a  new  and  orig- 
inal consideration  of  benefit  to  the  defendant, 
or  harm  to  the  plaintiff,  moving  to  the  party 
making  the  promise,  either  from  the  plaintiff 
or  the  original  debtor,  the  subsisting  liability 
of  the  original  debtor  is  no  objection  to  the 
recovery."  Thus,  though  the  court  approved 
of  what  Kent  had  said,  it  takes  the  pains  to 
say  that  the  consideration  of  harm  to  the 
creditor  must  be  such  character  of  harm  as 
moves  to  or  benefits  the  promisor.  And  this, 
we  think,  is  the  interpretation  put  upon  it 
in  Nelson  v.  Boynton,  supra,  and  Mallory  v. 
GiUett,  21  N.  T.  412,  419.  So  we  may  regard 
the  effect  of  the  rule  to  be  that  the  con- 
sideration wbicB  will  withdraw  the  protection 
of  the  statute  from  the  defendant's  verbal 
promisor  is  a  consideration  which  moves  to 
or  is  of  benefit  to  him;  and,  when  it  Is  said 
that  the  consideration  may  consist  of  harm 
to  the  promisee  plaintiff.  It  means  a  harm 
that  has  benefited  the  promisor.  To  say  that 
any  consideration  will  take  a  promise  based 
thereon  out  of  the  statute  is  to  make  the 
statute  useless.  For,  If  there  is  no  considera- 
tion, the  promise  Is  invalid  without  the  stat- 
ute. The  statute  is  aimed  at  what  were 
valid  contracts;  that  is  to  say,  It  makes  in- 
valid contracts  not  in  writing  which  would 
otherwise  have  been  valid.  So  the  St  Louis 
Court  of  Appeals  has  said  that  the  main  ob- 
ject of  the  verbal  promisor  must  not  be  to 
pay  the  debt  but  to  benefit  himself.  Walther 
V.  Merrell,  6  Mo.  App.  370.  And  this,  in  ef- 
fect is  the  view  of  the  Supreme  Court  Bes- 
shears  v.  Rowe,  46  Mo.  501. 

But  in  numberless  instances  cases  arise 
thought  to  be  within  the  statute  and  which 
are  so  confusingly  near  to  it  as  to  require 
close  scrutiny  to  discover  the  dividing  line. 
The  statute  Invalidates  a  verbal  promise  to 
pay  the  debt  of  another,  and  it  is  frequently 
the  hardest  matter  to  determine  whose  debt 
is  a  given  obligation.  Although  one  party 
may  be  the  cause  of  the  debt  he  may  not  be 
the  debtor,  for  the  original  obligation  may 
rest  upon  a  third  party.  As  If  the  latter 
takes  a  person  to  a  merchant  and  says,  "Let 


this  man  have  certain  goods  and  I  will  pay 
for  them,"  there  is  an  original  indebtedness 
by  the  promisor,  and  the  contract  is  not  to 
pay  the  debt  of  the  man  who  gets  the  goods 
but  his  own.  Many  illustrations  might  be 
given.  In  this  illustration  the  debt  never  ex- 
isted against  the  party  getting  the  goods. 
But  there  are  instances  where  the  debt  may 
exist  against  the  debtor  and  a  third  party, 
in  consideration  that  the  creditor  releases  it 
verbally  promises  to  pay  it  That  Is  the 
case  now  before  us.  Now  in  such  instance, 
the  debt  being  discharged,  no  longer  exists, 
and  the  third  party's  promise  to  the  creditor 
is  not  to  pay  the  debt  of  another,  but  he  has 
created  a  debt  of  his  own  to  the  creditor; 
and,  though  the  effect  is  to  wipe  out  the 
debt  of  the  debtor,  the  fact  is  that  he  has 
substituted  himself  in  the  debtor's  place  (the 
latter  being  no  further  concerned),  the  con- 
sideration being  the  release  between  the  cred- 
itor and  the  original  debtor  and  not  a  ben- 
efit to  the  promisor.  Thus  the  promise  is 
not  to  pay  the  debt  of  another.  And,  by  an 
examination  of  the  authorities  above  dted, 
it  will  be  found  that  the  courts  qualify  the 
rule  by  the  express  statement  that  the  debt 
of  the  original  debtor  was  stlU  subsisting. 
Thus  in  Coweuhoven  v.  Howell,  ^upra,  the 
court  after  announcing  the  rule  that  there 
must  be  a  consideration  moving  to  the  prom- 
isor, adds  the  cautionary  qualification  "tbat 
the  rule  above  adopted  is  not  applicable  to 
that  class  of  affairs  where  the  effect  of  the 
new  promise  is  to  extinguish  the  liability  of 
the  original  party  before  the  obligation  of 
the  new  promise  attaches." 

But  we  need  not  depend  npon  the  forego- 
ing cases  having  made  that  qualification  in 
cases  where  the  question  was  not  directly 
up  for  decision.  There  is  abundant  authori- 
ty where  the  question  was  directly  involved. 
And,  while  some  may  treat  the  question 
of  consideration  for  tiie  promise  different- 
ly from  others,  all  agree  that  If  the  new 
promise  Is  In  fact  made  op  the  discharge  by 
the  creditor  of  the  original  debtor,  that  debt 
is  gone  and  a  new  one  created  with  a  sub- 
stituted debtor.  Underwood  v.  Lovelace,  61 
Ala.  155;  Whlttemore  v.  Wentworth,  76  Me. 
20 ;  Brown  v.  Weber,  38  N.  Y.  187, 191;  Fain 
V.  Turner,  96  Ky.  684,  638,  29  S.  W.  028; 
Wood  V.  Corcoran,  1  Allen  (Mass.)  405 ;  Pack- 
er V.  Benton,  35  Conn.  343,  95  Am.  Dec.  246. 
In  the  latter  case  this  condition  of  contract 
is  stated  to  be  necessary  to  the  application 
of  the  statute,  viz.  (italics  the  court's):  "An 
undertaking  by  a  person,  not  before  liable, 
for  the  purpose  of  securing  or  performing 
the  s<ime  duty  for  which  the  party  for  whom 
the  undertaking  is  made,"  continues  "liable." 
That  is  to  say,  if  the  original  debtor  is  dis- 
charged (does  not  continue  liable  after  the 
promisor's  promise),  the  statute  does  not 
apply.  And  this  Is  the  law  as  stated  in 
Browne  on  the  Statute  of  Frauds,  9  193. 
And  it  Is  In  accord  with  our  ruling  la  Brown 
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r.  Croy,  T4  Ho.  App.  462,  and  tbe  rule  stated 
In  29  American  and  Etagllsh  Bncya  of  Law, 
912. 

We  find  the  same  Interpretation  of  tbe 
statute  is  given  in  England.  In  Goodman  r. 
Cbase,  1  B.  &  Aid.  297,  there  were  two  argu- 
ments, after  which  I/>rd  Ellenborongh  stated 
the  opinion  of  the  court  as  follows:  "By  the 
discharge  of  Chase  Junior  with  the  plain- 
tUTs  consent,  the  debt  as  between  those  two 
persons  was  satisfied.  No  case  can  be  cited 
In  which  such  a  discharge  has  not  been  held 
quite  sufficient  Then,  If  so,  tbe  promise  by 
the  defendant  here  is  not  a  collateral  bnt  an 
original  promise,  for  which  the  consideration 
is  tbe  discharge  of  the  debt  as  between  the 
plaintiff  and  Chase  Junior.  That  being  so, 
it  becomes  wholly  unnecessary  to  consider 
tbe  question  arising  out  of  the  construction 
of  the  fourth  section  of  the  statute  of 
frauds."  In  Sane  v.  Burghart,  1  Q.  B.  933, 
tbe  origina]  debtor  was  discharged  by  the 
creditor,  In  consideration  of  which  Burghart 
agreed  to  pay  the  debt,  and  it  was  held  to 
be  an  original  undertaking  by  him  to  the 
creditor  to  wMcb  the  statute  did  not  apply. 

[3]  The  foregoing  considerations  demon- 
strate that  the  petition  stated  a  case  not 
within  tlie  statute,  and  that  therefore  tbe 
demurrer  should  have  been  overruled. 

The  Judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


McCLASKET  v.  QUINCY,  O.  &  K.  C.  B.  00. 

(Kansas  City  Court  of  Appeals.    MissourL 

Dec.  1.  1913.) 

l  railb0a.d8  (s  439*)— injttbiks  to  stock— 

Actions— Petition. 
In  an  action  against  a  railroad  company  for 
inJQriea  to  a  horse,  where  the  petition  alleged 
a  failure  to  maintain  a  lawful  fence  at  tbe 
place  where  the  horse  went  upon  tbe  railroad 
track,  and  that  the  company's  servants  negli- 
gently injured  tbe  horse  in  removing  it  from 
a  trestle  bridge  into  which  it  had  fallen,  but 
there  was  no  proof  of  the  negligence  of  such 
■ervants,  the  inclusion  of  the  allegation  of  such 
negligence  did  not  affect  plaintiff's  right  to  re- 
cover under  the  remaining  allegation,  if  it 
rtated  a  good  cause  of  action. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  H  1651-1569 ;  Dec.  Dig.  f  439.*] 

2.  SahLroaos  (S  411*)— Injuries  to  Stock— 
Statutory  Provisions. 

Under  Kev.  St  1909,  {  8145,  requiring 
railroad  companies  to  erect  and  maintain  law- 
fnl  fences  on  the  sides  of  the  railroad,  and 
to  construct  and  maintain  cattle  guards,  and 
providing  that  until  such  fences  and  cattle 
tnards  are  made  and  maintained  the  corporation 
•hall  be  liable  in  double  the  amount  of  damages 
done  by  its  agents,  engines,  or  cars  to  animals 
on  SDcb  road  by  reason  of  the  failure  to  con- 
itmct  or  maintain  such  fences  or  cattle  guards, 
and  section  3146,  providing  that  when  live 
stock  shall  go  upon  any  railroad  or  its  right 
of  way,  where  the  railroad  is  not  inclosed  by  a 
good  fence,  such  as  is,  by  law,  required,  and  by 
being  frightened  or  run  by  any  passing  locomo- 
tive or  train,  shall  be  injured  or  killed  by  hav- 
ing run  against  a  fence  or  into  a  culvert,  bridge, 
etc,  the  railroad  company  shall  pay  the  damage 


sustained,  the  statutory  remedy  was  not  avail- 
able, where  a  horse  went  upon  the  track  and 
fell  into  a  trestle  bridge  without  being  injured, 
frightened,  or  run  by  a  locomotive  or  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i|  1409-1450 ;   Dec.  Dig.  {  411.*] 

3.  RAiutoADB  (I  411*)— Injxtbies  to  Stock— 
Statutory  Provisions. 

Under  such  sections  the  owner  of  such 
horse  was  entitled  to  recover  his  damages, 
though  the  statutory  remedy  was  not  available, 
since  the  statutory  remedies,  so  far  as  they  re- 
late to  compensatory  damages,  are  cumulative 
and  not  exclusive,  and  a  common-law  action  will 
lie  for  negligence  in  the  performance  of  a  statu- 
tory duty. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent.  Dig.  H  1409-1450;   Dec  Dig.  {  411.*] 

4.  Railroaos  (I  411*)— Injtjriks  to  Stock- 
Statutory  Provisions. 

Under  Rev.  St  1909,  |  3145,  requiring 
railroad  companies  to  erect  and  maintain  law- 
ful fences  on  the  sides  of  tbe  road  where  it 
passes  through,  along,  or  adjoining  inclosed 
or  cultivate  fields  or  uninclosed  lands,  and  to 
construct  and  maintain  cattle  guards,  where 
fences  are  required,  sufficient  to  prevent  ani- 
mals from  getting  on  the  railroad,  the  owner 
of  a  railroad,  crossed  by  a  private  road  which 
was  open  where  it  entered  a  public  road,  owed 
the  owner  of  a  horse  living  at  some  distance 
from  the  railroad  the  duty  of  providing  a  law- 
ful barrier  to  prevent  the  horse,  which  escaped 
from  its  pasture  inclosed  by  a  lawful  feuce, 
from  straying  from  the  public  road  to  the  rail- 
road by  the  way  of  the  private  road. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f{  1409-1460;   Dec.  Dig.  f  411.  •)     . 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty ;   Fred  Lamb,  Judge. 

Action  by  James  McClaskey  against  the 
Qulncy,  Omaha  &  Kansas  City  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeala    Afilrmed. 

D.  M.  Wilson  and  J.  W.  Clapp,  both  of 
Mian,  and  J.  G.  Trimble,  of  Kansas  City, 
for  appellant  Earl  F.  Nelson,  of  Milan,  for 
respondent 

JOHNSON,  J.  The  appeal  in  this  case  is 
from  a  Judgment  plaintiff  recovered  in  tbe 
circuit  court  of  Sullivan  county  in  an  action 
for  a  breach  by  defendant  of  its  duty  to 
maintain  lawful  fences  on  the  sides  of  its 
railroad,  where  the  same  passes  through  the 
country.  A  horse  owned  by  plaintiff  escaped 
from  a  pasture,  which  was  Inclosed  by  a 
lawftil  fence,  to  a  public  road,  traveled  a  mile 
or  more  along  that  road  to  a  place  where 
an  opening  in  the  fence  on  the  north  side 
afforded  him  access  to  a  private  road  which 
ran  north  to  and  across  defendant's  rail- 
road. There  were  no  cattle  guards  at  this 
crossing,  and  a  fence  on  tbe  north  side  of  the 
right  of  way  caused  the  horse,  when  he 
reached  that  barrier,  to  turn  west  and  go 
along  defendant's  right  of  way.  Finally,  he 
took  to  tbe  track,  and  then  fell  into  a  trestle 
bridge  he  attempted  to  cross.  He  was  after- 
wards extricated  by  some  section  men,  but 
was  so  badly  injured  as  to  be  rendered  al- 
most, if  not  entirely,  worthless.  The  farmer 
who  owned  the  land  over  which  tbe  private 
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road  passed  maintained  a  lawfal  fence  along 
the  north  side  of  the  public  road  which  ran 
east  and  west.  There  had  been  a  gate  at 
the  place  where  the  private  road  entered  the 
public  road,  but  for  some  time  before  the 
event  In  question  the  gate  had  been  down, 
and  as  defendant  had  no  fence  along  the 
south  side  of  Its  right  of  way,  which  was 
about  100  yards  north  of  the  public  road 
and  parallel  thereto,  there  was  nothing  to 
prevent  the  horse  from  taking  the  course  he 
pursued  to  the  place  of  the  injury.  There  Is 
no  evidence  that  the  horse  was  frightened  or 
run  by  a  passing  locomotive  or  train. 

[1]  The  petition  contains  two  allegadons  of 
negligence,  viz.,  first,  that  defendant  failed 
to  malntalji  a  good  and  lawful  fence  and  gate 
at  the  place  where  the  horse  entered  upon 
the  right  of  way,  and,  second,  that  defend- 
ant's servants  negligently  injured  the  horse 
in  removing  It  from  the  bridge.  There  Is  no 
proof  of  the  second  charge,  and  it  will  be 
dismissed  from  our  consideration  with  the 
observation  that  Its  inclusion  in  the  petition 
could  not  aftect  the  right  of  plaintUT  to  re- 
cover on  the  remaining  charge  if  it  states 
a  good  cause  of  action. 

[2]  The  gist  of  the  action  is  negligence  of 
defendant  In  the  performance  of  the  duty  im- 
posed by  section  814S,  Rev.  Stat  1909,  upon 
«  railroad  companies  to  maintain  lawful  fences 
along  the  sides  of  their  railroads  where  they 
run  through  the  country.  The  remedy  pro- 
vided In  that  statute  was  not  available  to 
plaintUT,  since  bis  horse  was  not  injured  by 
a  locomotive  or  train,  nor  could  plaintiff 
have  maintained  an  action  under  the  succeed- 
ing section,  since  the  horse  was  not  frighten- 
ed or  run  by  a  passing  locomotive  or  train. 

[3]  But  these  statutory  remedies,  so  far  as 
they  relate  to  compensatory  damages  are 
cumulative,  not  exclusive.  If  a  railroad 
company  negligently  fails  to  maintain  the 
idnd  of  Inclosure  required  by  law,  and  in 
consequence  of  such  negligence  an  animal 
strays  upon  the  track  and  Is  injured,  the 
owner  may  recover  the  damages  thijs  inflicted 
upon  him,  though  the  manner  of  the  injury 
may  be  outside  the  purview  of  the  statutory 
remedies.  An  action  will  lie  for  the  enforce- 
ment of  a  common-law  remedy  for  negligence 
In  the  performance  of  the  statutory  duty. 
Oyler  v.  Railroad,  113  Mo.  App.  375,  88  S. 
W.  162;  Gorman  v.  Railroad,  26  Mo.  441, 
72  Am.  Dec.  220;  Hill  v.  Railroad,  49  Mo. 
App.  620;  a.  c,  121  Mo.  477,  26  S.  W.  67& 

[4]  The  point  made  by  defendant  that  it 
owed  plaintiff  no  duty  to  provide  a  lawful 
barrier  to  prevent  his  horse  from  straying 
from  the  public  road  to  the  railroad  has  been 
so  often  ruled  adversely  to  the  position  of 
defendant  that  we  do  not  think  Its  discussion 
Here  would  be  profitable.  lEteference  to  the 
following  cases  will  disclose  that  the  point 
Is  not  well  taken:  Utton  v.  Railroad,  111 
Mo.  App.  140,  85  S.  W.  978;  Reed  v.  Rall- 


h>ad,  112  Mo.  App.  67B,  87  S.  W.  65 ;  Oyler 
V.  Railroad,  supra;  Francis  v.  Railroad,  118 
Mo.  App.  435,  93  S.  W.  876;  Smith  v.  Rail- 
road, 127  Mo.  App.  160,  105  8.  W.  10; 
Brown  v.  Railroad,  127  Mo.  App.  614,  106 
S.  W.  661. 
The  Judgment  la  a£Bnned.    All  concur. 


RBAt.  RBA. 

(Kansas    CSty    Conrt   of    Appeals.      MiasourL 

Dec.  1,  1913.) 

1.  DiVOKCE    (I    184*)— APPKAI  — FlHDIHOS  — 

CONCLUSIVERISS. 

While  findings  of  the  trial  court  in  an  ac- 
tion for  divorce  are  not  binding  on  appeal,  they 
will  nevertheless  be  given  persuasive  influence 
and  deferred  to  by  the  appellate  court. 

[Eld.  Note.— For  other  cases,  see  Divorce, 
Gent.  Dig.  M  670-^73;    Dec.  Dig.  f  184.*] 

2.  DiVOBCE     (i     104*)  — AmzTDiiXNT  — CoH- 

IVBiaxT   TO    FBOOr. 

A  husband's  petition  for  divorce  originally 
charged  adultery,  and  also  Indignities,  In  that 
defendant  sought  the  socletv  of  male  compan- 
ions, other  than  her  hasband,  while  he  was  ab- 
sent from  home,  and  without  his  knowledge, 
and  that  she  carried  on  a  secret  correspondence 
with  B.  and  permitted  him  to  call  on  her  dar- 
ing plaintiff's  absence.  At  the  dose  of  the  evi- 
dence the  court  took  the  case  under  advisemeixt 
and  afterwards  announced  that  the  charge  of 
adultery  had  not  been  sustained  and  ought  to 
be  withdrawn,  and  that  the  petition  should  be 
amended  as  to  the  charge  of  indignities.  This 
was  done,  making  such  charge  more  specific, 
and  including  an  allegation  that  defendant  per- 
mitted her  young  daughter  to  have  company 
until  late  at  night,  and  that  B.  at  one  time  ca- 
ressed the  daughter.  Beld,  that  such  amend- 
ment did  no  more  than  to  conform  the  petition 
to  the  proof  and  was  properly  allowed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  II  27,  28,  328-339;  Dec.  Dig.  1 
104.*] 

3.  DivoBcx  (I  146*)— Tbuit— Ahbrdmbnt  or 

Pbtition— New  Evidenob. 

Where  a  petition  for  divorce  originally 
charged  adultery  and  indlgnides,  and  at  the 
trial  the  case  was  fully  tried  on  the  issue  of 
Indignities,  without  any  objection  on  defend- 
ant's part  as  to  the  scope  of  the  proof,  as 
amendment  of  the  petition  after  submiasion  ao 
as  to  eliminate  the  charge  of  adultery  and  make 
the  charge  of  indignities  more  specific  to  con- 
form to  the  proof  did  not  entitle  defendant  to 
an  opportunity   to  introduce  further  evidence. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent. 
Dig.  §1  164,  471-473.  477,  488-492;  Dec.  Di«. 
I  146.*] 

4.  DivoBCS  (1 105*)— PKimoir— Affivadit. 

Where  a  petition  for  divorce  was  properly 
sworn  to  originally,  it  was  not  essential  that 
it  be  reverified  after  an  amendment  to  conform 
to  the  proof. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ||  340-343;   Dec  Dig.  |  105.*] 

Appeal  from  Circuit  Court,  Andrew  Coun- 
ty;  A.  D.  Bums,  Judge. 

Action  by  Claude  Rea  against  Virginia  B. 
ilea.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

W.  H.  Hayes  and  Booher  ft  Williams,  all 
of  Savannah,  for  appellant  Shinabarger, 
Blagg  &  Ellison,  of  Maryville,  for  respondent. 
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ELUSOM,  P.  J.  PlBiBtUrs  action  is  for  di- 
vorce. He  obtained  a  decree  in  the  trial 
coort  on  the  ground  of  IndljgiiltieB  and  incom- 
patlbiUty  of  temper. 

The  eridence  diadosed  that  plaintiff  Iiad 
a  daughter  Ruth  by  a  former  marriage,  -who 
at  the  period  of  this  controversy  was  be- 
tween 14  and  15  years  of  age.  She  lived 
with  plaintiff  and  defendant  on  a  farm  in 
Andrew  county.  Plaintiff  was  a  traveling 
salesman  of  merchandise  and  was  absent 
perhaps  five  days  in  the  week ;  the  farm  be- 
ing managed  dnitng  his  absence  by  defendant 
and  hired  men.  The  indignities  charged 
against  defendant  are  her  improper  conduct 
with  one  of  these  men  (though  not  amounting 
to  adultery)  and  the  example  set  to  the 
young  daughter,  which  plaintiff  feared  might 
bave  a  corrui>ting  Influence  as  she  grew 
older. 

It  was  shown  by  a  preponderance  of  the 
evidence  that  defendant  iiermitted  one  Beat- 
ty,  who  was  one  of  the  employes  on  the 
fltrm,  who  lived  near  by,  to  visit  her  and  at 
times  to  caress  her.  There  was  other  evi- 
dence that  she  wrote  him  notes,  and  that, 
when  finally  plaintiff  took  his  daughter  away 
for  the  reason  that  he  believed  she  was  in 
danger  of  evil  Influences  and  surroundings, 
she  said  to  the  daughter  that,  "If  yon  won't 
tell  on  me,  I  won't  tell  on  you."  There  was 
also  evidence  that  she  admitted  in  the  pres- 
ence of  others  to  an  ungovernable  temper 
which  had  led  her  into  unjust  treatment  of 
her  husband. 

[1  ]  We  can  see  no  good  to  be  accomplished 
in  setting  out  all  this  evidence  In  detail  and 
no  good  reason  for  doing  more  than  to  say 
that  the  preponderance  of  evidence  in  plain- 
tiffs behalf  has  induced  the  trial  Judge  to 
And  that  the  Indignities  charged  were  sus- 
tained, and  that,  wlille  that  finding  is  not 
binding  on  this  court,  yet  It  properly  has 
a  very  persuasive  influence  and  should  be 
deferred  to  by  us.  Herriford  v.  Herrlford, 
160  Mo.  App.  641,  156  S.  W.  866. 

[2]  There  Is,  however,  a  legal  question  pre- 
sented which  requires  our  attention.  The 
petition  originally  contained  a  charge  of 
adultery  and  also  a  charge  of  indignities  In 
that  she  sought  the  companionship  and  so- 
ciety of  male  companions  while  he  was  ab- 
sent from  home  and  without  his  knowledge, 
and  that  she  carried  on  a  secret  correspond- 
ence with  Beatty  and  permitted  him  to  call 
on  her  during  plaintiff's  absence.  At  the 
close  of  the  evidence  the  court  took  the  case 
nnder  advisement  and  afterwards  announced 
that  the  charge  of  adultery  had  not  been  sus- 
tained and  ought  to  be  withdrawn,  and  that 
the  petition  should  be  amended  as  to  the 
charges  of  indignities.  This  was  done  by 
amendment  The  charge  of  indignities  was 
made  more  specific  and  included  that  of  de- 
fendant permitting  the  young  daughter  to 
have  company  until  late  at  night;  and  that 
Beatty  had  one  time  caressed  the  daughter. 


When  this  amendmrait  was  made,  defendant 
asked  to  be  allowed  to  introduce  more  evi- 
dence, and  the  court  refused  the  request.  We 
think  the  amendment  to  the  petition  was 
nothing  more  than  an  allowance  of  an  amend- 
ment for  the  purpose  of  conforming  to  the 
proof.  It  is  a  common  practice  in  ordinary 
cases,  and  no  reason  exists  why  It  should 
not  be  done  in  an  action  for  divorce.  Bose  v. 
Rose,  128  Mo.  App.  175,  107  S.  W.  1089; 
Garver  v.  Garver,  145  Mo.  App.  853,  130  S. 
W.  869. 

[3]  As  to  the  Introduction  of  further  evi- 
dence as  requested  by  defendant,  we  find  no 
reason  to  interfere  with  the  trial  court  The 
matters  specified  in  the  amendment  had  all 
been  contested  under  the  original  petition; 
the  defendant  at  no  time  objecting  to  the 
evidence  taking  the  scope  It  did.  So  that 
the  refusal  to  open  up  what  had  been  al- 
ready fully  contested  was  not  lmproi>er. 

[4]  Another  ground  of  objection  is  that 
the  petition  after  the  amendment  was  not 
again  sworn  to.  That  point  has  also  been 
ruled  against  defendant  The  affidavit  is 
Jurisdictional  (Hinkle  v.  Lovelace,  204  Mo. 
208,  102  S.  W.  1015,  11  L.  R.  A.  [N.  S.]  730, 
120  Am.  St  Rep.  698,  11  Ann.  Cas.  794 ;  Ste- 
vens V.  Stevens,  170  Mo.  App.  822,  156  S.  W. 
68);  but  where  the  cause  of  action  is  not 
changed,  and  where  no  new  cause  of  action  Is 
introduced,  where,  as  here,  the  amendment 
introduces  no  new  cause  of  divorce  bat  only 
an  amplification  of  what  was  already  charg- 
ed, there  Is  no  necessity  for  renewing  the  affi- 
davit Garver  v.  Garver,  supra;  Tackaberry 
V.  Tackaberry,  101  Mich.  102,  59  N.  W.  400; 
Conant  t.  Jones,  120  Ga.  568,  570,  48  S.  B. 
234. 

We  tlilnk  the  trial  court  properly  found 
against  the  defendant's  cross-bill,  and  we 
affirm  the  Judgment  granting  plaintlfl  a  di- 
vorce.   All  concur. 


BRADEN  T.  CHICAGO,  B.  ft  Q.  R.  CO. 

(Kansas    City    Court    of   Appeals.      Missoori. 

Nov.  S,   1913.     Rehearing   Denied 

Dec.  1,  1913.) 

L  Mastsb  and  Sbbvakt  (( 107*)— Saix  Pi.acs 

or  WoBK. 

A  railroad  company  which  employed  plain- 
tiff to  mow  its  right  of  way  with  a  machine 
and  by  hand  was  not  required  to  fnmigh  bim 
with  a  level  surface  to  mow  in  order  to  dis- 
charge its  duty,  as  employer,  of  furnishing  a 
safe  place  of  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §f  199-202,  212,  264,  255; 
Dec.  d5j.  i  107.»I 

2.  Mastkb  akd  Skbvaiit  (St  150,  155*)— As- 
suiiFTioN  OF  Risk. 

If  a  danger  is  extraordinary  and  one  not 
ordinarily  incident  to  the  service,  and  the  em- 
ployer knows  it,  be  is  negligent  for  failing 
to  warn  the  employ^;  but  if  the  danger  be 
obviona  to  one  of  ordinary  intelligence  and  can 
be  appreciated  by  him,  or  is  not  extraordinary, 
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the  employer  !•  not  boand  to  warn  a  wrwtt 
thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if,  297.  29&-S02,  305-307, 
310;   Dec.  Dig.  {§  150,  155.»] 

3.  Master  and  Sebvant  ({(  101,  102»)— Safe 
Place  of  Work. 

An  employer  is  not  bound  to  furnish  an 
absolutely  safe  place  of  work  but  only  one  free 
from  the  dangers  not  ordinarily  incident  to  the 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  135,  171,  174,  178-184, 
192;    Dec.  Dig.  H  101,  102.*] 

4.  Master  and  Servant  ((  206*)— Bisks  As- 
sumed. 

One  employed  by  a  railroad  company  to 
mow,  with  a  machine  and  by  hand,  a  part  of  its 
right  of  way  assumed  the  risk  of  injury  to  his 
team  by  one  of  the  horses  falling  into  a  ditch 
on  the  right  of  way ;  risks  from  the  contour  of 
the  land  being  ordinary  risks  of  the  employ- 
ment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  (  550;  Dec.  Dig.  {  206.*] 

Appeal  from  Circuit  Court,  Livingston 
County ;  Arch  B.  Davis,  Judge 

Action  by  Robert  B.  Braden  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

O.  M.  Spencer,  of  St  Joseph,  Frank  Sheetz, 
of  ChlllicotUe,  and  Maurice  Boberts,  of  St 
Joseph,  for  appellant  Paul  D.  Kitt,  of  Chll- 
Ucotlie,  for  respondent. 

JOHNSON,  J.  Plaintiff,  a  farmer,  was  em- 
ployed by  a  section  foreman  of  defendant  in 
August,  1910,  to  cut  weeds  and  grass  on  de- 
fendant's right  of  way  for  a  distance  of 
about  three-quarters  of  a  mile  west  from  Utl- 
ca  station.  He  was  to  use  bis  team  and 
mowing  machine  where  it  was  practicable 
and  to  cut  the  remainder  by  liand.  One  of 
the  section  men  accompanied  him.  After 
working  with  his  machine  until  near  the  close 
of  the  first  day,  one  of  the  horses  fell  Into  a 
ditch  on  the  right  of  way  and  was  so  injured 
that  he  had  to  be  killed. '  Plaintiff  sued  in  a 
justice  court  to  recover  the  value  of  the 
horse  on  the  ground  that  Its  death  was  caus- 
ed by  defendant's  negligent  breach  of  a  duty 
to  warn  him  of  the  ditch,  the  presence  of 
which,  plaintiff  contends,  was  concealed  by 
a  very  thidc  and  rank  growth  of  weeds.  The 
cause  was  tried  in  the  circuit  court  without 
the  aid  of  a  jury  and  resulted  In  a  Judgment 
for  plaintiff.    Defendant  appealed. 

The  evidence  consisted  of  the  testimony  of 
plaintiff  and  his  companion,  the  section  band 
who  was  sent  by  defendant  to  help  him. 
While  driving  the  mowing  machine  westward 
on  the  south  side  of  the  railroad,  they  came 
to  a  natural  drainage  ditch  that  crossed  the 
right  of  way  from  southeast  to  northwest 
and  crossed  under  the  track  through  a  cul- 
vert. The  track  was  on  an  embankment  that 
was  perhaps  16  feet  high,  perpendicular 
measure,  and  had  sloping  sides.  The  ditch 
was  al>out  6  feet  wide  and  6  feet  deep.    Al- 


though, as  stated,  the  weMs  were  rery  thick, 
plaintiff  says  he  observed  the  ditch  when  he 
was  40  feet  from  It  and  got  off  the  machine 
and  went  forward  on  foot  to  see  if  he  conld 
drive  the  team  and  mower  across  it  Anoth- 
er natural  drainage  ditch  about  2^/,  feet  wide 
and  2^  feet  deep,  coming  from  the  west  on 
a  course  parallel  to  the  embankment,  emp- 
tied into  the  larger  ditch  at  a  point  estimat- 
ed by  plaintiff  as  being  12  or  14  feet  and  by 
the  helper  as  being  6  feet  south  of  the  cul- 
vert Plaintiff  states  that  he  did  not  discov- 
er tills  small  ditch  on  account  of  the  weeds 
and  drove  across  the  larger  one  wlthont 
knowing  of  its  presence.  His  team  crossed  at 
a  place  just  north  of  the  small  ditch,  and  Us 
machine  had  just  reached  the  top  of  the  west 
bank  when  the  near  horse  fell  and  landed 
on  his  back  in  the  small  ditch,  where  he  re- 
mained until  the  next  morning.  His  injuries 
were  so  severe  that  plaintiff  decided  to  kill 
him.  Plaintiff  testifled  that  he  did  not  know 
what  caused  the  horse  to  fall  but  founds  his 
action  on  the  inference  that  It  stepped  or 
slipped  Into  the  concealed  ditch.  Tlie  help- 
er's version  of  the  injury  differs  materially 
from  plaintiff's  and  gives  a  plausible  reason 
for  the  accident  He  states  that  plalntiflT 
knew  of  the  presence  of  the  small  ditch  and 
attempted  to  drive  across  to  the  tongue  of 
land  lying  between  the  embankment  and  the 
small  ditch,  and  that  as  the  machine  was 
ascending  the  west  bank  the  off  horse  shied 
at  the  culvert  and  pushed  the  near  horse 
over  into  the  small  ditch. 

If  we  were  sitting  as  triers  of  fact,  we 
would  accept  the  statement  of  the  helper  as 
being  more  in  accord  with  the  conceded  phys- 
ical facts  than. that  of  plaintiff.  It  is  diffi- 
cult to  believe  that  plaintiff  could  not  and 
did  not  see  the  mouth  of  the  small  ditch  and 
the  break  in  the  weeds  that  must  have  been 
plainly  marked  by  its  course  if,  as  he  states, 
he  could  see  the  large  ditch  40  feet  away 
and  made  a  careful  Inspection  to  determine 
whether  or  not  he  could  cross  it  in  safety ; 
but  since  all  Issues  of  tact  were  resolved  by 
the  trial  court  in  favor  of  plaintiff,  and  the 
judgment  before  us  necessarily  was  based  on 
the  hypothesis  that  the  small  ditch  was  so 
concealed  by  vegetation  that  plaintiff  could 
not  detect  it  from  his  jpositlon  on  the  east 
side  of  the  large  ditch,  nor  while  be  was 
crossing,  we  sliall  accept  that  view  of  the 
occurrence,  despite  its  repugnance  to  plain 
and  conceded  physical  facts.  We  do  this 
merely  for  the  purposes  of  argument  and  be- 
cause we  are  convinced  that  plaintiff  has  no 
cause  of  action  against  defendant  under  any 
possible  view  of  the  facts.  The  gist  of  the 
cause  he  asserts  is  the  breach  of  a  master's 
duty  to  exercise  reasonable  care  to  fumtslk 
his  servant  a  reasouffbly  safe  place  in  whldx 
to  work. 

[1]  He  does  not  claim  and  would  not  be 
heard  to  claim  that  such  duty  compelled  de- 
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fendant  to  ftmldi  Mm  a.  smootb  and  level 
surface  on  wblch  to  cat  weeds  (Post  t.  Rail- 
way, 121  Mo.  Ai>p.  662,  97  S.  W.  238),  but 
does  contend  that  defendant  was  bonnd  to 
warn  him  of  the  presence  of  natnral  drain- 
age ditches  that  were  obscnred  by  vegeta- 
tion and  Into  which  he,  unawares,  might 
drire  his  horses,  to  his  injury  and  damage. 

[2,  S]  The  rales  are  too  well  settled  to  call 
for  discussion  or  require  the  citation  of  au- 
thorities that  a  servant  assumes  the  rislcs  that 
are  ordinarily  Incident  to  the  service  he  un- 
dertakes; that  the  master  is  not  an  insurer  of 
the  safety  of  his  servant ;  and  that  the  meas- 
ure of  Ills  duty  is  not  to  furnish  his  servant 
an  absolutely  safe  place  in  which  to  work  but 
a  place  free  from  all  risks  and  dangers  that 
are  not  ordinarily  incident  to  the  kind  of 
work  the  servant  is  employed  to  perform. 
As  stated  in  Elliott  on  Ballroads  (2d  Ed.)  i 
1283:  "The  general  rule  is  tliat  where  the 
danger  is  an  extraordinary  one  (that  is,  a 
danger  not  ordinarily  incident  to  the  service), 
and  the  employer  has  knowledge  of  such  dan- 
ger, he  is  guUty  of  negligence  if  be  falls  to 
warn  the  employe  Where,  however,  the  dan- 
ger is  obvious  to  a  person  of  ordinary  intelll- 
gmce  and  one  that  can  be  known  and  ap- 
preciated by  a  person  who  exercises  ordina- 
ry pmdence  and  care,  or  where  it  is  not  an 
extraordinary  peril  but  is  one  incident  to  the 
service,  there  is  no  duty  to  give  warning  un- 
less the  person  employed  has  not  reached  the 
years  of  discretion." 

Counsel  for  plaintUT  ask,  "How  can  a  serv- 
ant assnme  something  of  which  he  has  no 
knowledge,  actual  or  constructive?"  and  an- 
swer the  question  by  pointing  to  the  rule 
that  "The  assumption  of  a  risk  appears  to  In- 
volve the  facts  of  comprehension  that  a  peril 
is  to  be  encountered  and  a  wUllngness  to  en- 
counter it;  that  Is  to  say,  a  positive  exercise 
of  volition  in  the  form  of  assent  to  the  risk." 
Adolff  V.  Baking  Co.,  1(X)  Mo.  App.  loc.  dt 
200,  73  S.  W.  321 ;  Roberts  v.  Tel.  (3o„  166 
Mo.  loc  dt  378,  66  S.  W.  155. 

[4]  This  is  true,  but  does  not  a  servant  hir- 
ed to  mow  a  field  have  both  actual  and  con- 
structive knowledge  of  the  topographical  fea- 
tures common  to  all  fields?  Hills,  slopes,  vales, 
water  and  drainage  courses,  gullies  large  and 
small,  stamps,  and  sometimes  stones  are  gen- 
eral characteristics,  and  a  farmer  employed 
to  mow  a  field  covered  with  rank  vegeta- 
tion knows  that  he  will  encounter  many  such 
natural  obstacles  and  must  be  on  the  look- 
out for  them.  If  such  are  not  natural  risks, 
It  Is  hard  to  Imagine  any  that  would  be. 
Must  a  farmer  who  hires  a  man  to  mow  his 
field  warn  him  beforehand  of  every  hidden 
gully,  stump,  or  stone  on  pain  of  being  forced 
to  answer  in  damages  for  any  injury  to  his 
servant  that  may  result  from  such  a  risk? 
The  snggestioh  Is  too  absurd  to  be  entertain- 
ed for  a  moment  Sacb  risks  are  natural,  In- 
cidental to  the  employment  and  are  assumed 


by  the  servant  Tbe  mere  fkct  that  plaintiff 
was  employed  by  a  railroad  company  to  mow 
its  field  instead  of  by  a  neighboring  farmer 
is  immaterial.  The  same  law  applies  to  all 
classes  of  employers. 

Clearly  the  injury  to  the  horse  was  due  to 
a  risk  assumed  by  plaintiff  and  cannot  be 
attributed  to  any  negligence  of  defendant 

The  Judgment  is  reversed.    All  concur. 


COULTER  V.  COULTER. 

(Kansas  City  Court  of  Appeals.     Misaonri. 

Dec  1,  1913.) 

1.  PifADiNO  (f  433*)— Defects  in  Petition 

— ^AlDEB    BY    VEBDICT. 

The  omission  of  an  essential  averment  from 
a  petition  is  not  wholly  waived  by  answer  to 
the  merits;  but  a  failure  to  demur  brings  into 
play  the  mle  of  liberal  construction,  and,  if 
the  omitted  fact  can  be  found  to  be  alleged  by 
inference,  the  petition  will  not  be  held  bad  aft- 
er verdict 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i§  1461-1477;   Dec  Dig.  «  433.*] 

2.  Pleading  (S  433*)- Actions— tariTioN. 

In  an  action  by  a  wife  under  Rev.  St 
1909,  i  8296,  providing  that  when  a  husband, 
without  good  cause,  shall  abandon  hia  wife, 
and  refuse  and  neglect  to  provide  for  her,  the 
court  shall  order  and  adjudge  such  support 
and  maintenance  to  l>e  provided  and  paid  by 
the  husband,  the  petition  alleged  that  plaintiff 
was  without  fault,  and  that  defendant  w  leav- 
ing her  wholly  disregarded  Itis  duty  as  husband, 
but  did  not  expressly  aver  that  his  abandon- 
ment was  without  just  cause.  Edd  that,  as  the 
petition  was  not  challenged  until  after  verdict, 
it  was  good  as  against  a  motion  in  arrest ;  the 
missing  averment  being  supplied  by  inference. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1461-1477;    Dec.  Dig.  §  433.*} 

3.  Husband  and  W^fb  (|  283*)— Abandon- 

lOENT. 

A  wife  is  bound  to  follow  the  fortunes 
of  her  husband,  and  to  live  where  he  chooses  to 
live,  and  in  the  st^le  and  manner  he  may  adopt; 
but  the  duty  of  a  wife  to  forsake  her  family  ana 
cleave  to  her  husband  is  no  greater  than  the  cor- 
responding duty  of  the  husband,  and  neither 
spouse  has  the  right  to  demand  in  mere  wan- 
tonness and  caprice  the  estrangement  of  the 
other  from  hia  or  her  parents. 

[Ed.  Note. — For  other  cases,  see  Hu8t>and  and 
Wife,  Cent  Dig.  {{  1062-1073;  Dec.  Dig.  i 
283.*] 

4.  Husband  and   Wife   (J  283*)— Sepabate 
Maintenance — Abandonment. 

Where  a  wife  abandoned  her  husband,  leav- 
ing the  home  that  he  had  provided  for  her,  he 
condoned  her  fault  by  resuming  cohabitation 
with  her  under  a  promise  to  provide  as  soon 
as  possible  a  new  home  more  acceptable  to 
her,  consenting  for  her  to  temporarily  remain 
with  her  parents. 

[Ed.  Note. — For  other  caaea,  aee  Husband  and 
Wife.  CJent  Dig.  H  1062-1073 ;  Dec.  Dig.  | 
283.*] 

6.  Husband  and   Wife   ({  283*)— Sepabate 
Maintenance— Abanoonioent. 

Where  a  wife  lives  apart  from  her  hus- 
l>and  with  his  consent  she  cannot  be  said  to 
have  abandoned  him,  and  he  is  bound  to  sup- 
port her,  and  will  remain  bound  until  she  re- 
fuses to  return  to  him  upon  request,  and  hence 
the  wife  ia  entitled  to  a  decree  for  separate 
maintenance  under  Rev.  St  1909,  g  8296,  where 
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her  hnabancl  codaented  to  her  Uvitig  apart  from 
him  temporarily,  and  failed  to  make  any  provl- 
alon  for  her  to  return  to  him  or  go  to  his 
new  home  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Hashand  and 
Wife,  Cent  Dig.  ||  1062-10^;  Dec.  Dig.  | 
288.»] 

Appeal  from  Clrcnlt  Court,  Linn  County; 
Fred  Lamb,  Judge. 

Action  by  Fae  Coulter  against  Gussle  J. 
Coulter.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  W.  Mulllns,  of  Linneus,  for  appellant 
B.  B.  Fields,  of  Browning,  for  respondent 

JOHNSON,  J.  Tbis  la  an  action  under 
section  8295,  Bev.  Stat  1900,  wblch  pro- 
Tides  that:  "When  the  husband,  without 
good  cause,  shall  abandon  his  wife,  and  re- 
fuse or  neglect  to  maintain  and  provide  for 
her,  the  circuit  court  on  her  petition  for 
that  purpose,  shall  order  and  adjudge  such 
support  and  maintenance  to  be  provided  and 
paid  by  the  husband  for  the  wife  and  her 
children,  or  any  of  them,  by  that  marriage, 
out  of  his  property,  and  for  such  time  as 
the  nature  of  the  case  and  the  circumstances 
of  the  parties  Shall  require,"  etc. 

The  petition  alleges  that  the  parties  were 
married  July  2,  1911,  In  this  state,  and  lived 
together  as  husband  and  wife  until  March 
17,  1912;  "that  during  all  that  time  plain- 
tiff faithfully  demeaned  herself,  and  dis- 
charged all  her  duties  as  the  wife  of  de- 
fendant and  at  all  times  treated  him  with 
kindness  and  affection;  *  •  *  that  de- 
fendant wholly  disregarding  his  duties  as 
the  husband  of  plalntlft,  did,  on  or  about 
the  17th  day  of  March,  1912,  abandon  plain- 
tiff, and  has  ever  since  refused,  failed,  and 
neglected  to  provide  for  her;  •  •  •  that 
there  has  been  bom  of  the  marriage  afore- 
said one  child,  now  of  tender  years,  •  *  • 
a  girl  of  the  age  of  16  months."  The  prayer 
is  for  an  order  "that  defendant  pay  to  her 
for  her  support  and  maintenance  of  her- 
self and  child  the  sum  of  $25  monthly,  and 
that  defendant  be  compelled  to  give  secur- 
ity for  such  maintenance  and  for  such  other 
and  further  relief  as  to  the  court  shall  seem 
meet  and  Just" 

The  answer,  in  substance,  denies  the 
charge  of  abandonment  and  pleads  that 
plaintiff  deserted  defendant  without  Just 
cause  or  excuse.  A  Jury  was  waived,  and 
the  court  after  hearing  the  evidence,  ad- 
judged the  issues  In  favor  of  plaintiff,  and 
allowed  her  maintenance  in  the  sum  of  $10 
per  month,  commencing  July  1,  1913.  De- 
fendant filed  motions  for  a  new  trial  and 
in  arrest  which  were  overruled,  and  defend- 
ant appealed. 

At  the  time  of  their  marriage,  wblch  oc- 
curred July  2,  1911,  both  parties  were  19 
years  of  age.  The  defendant  was  the  adopt- 
ed Child  of  Diana  Coulter,  an  aged  widow, 
who  owned  and  resided  upon  a  well-improv- 


ed farm  of  240  acres  Iv  Lbm.  county.  De- 
fendant lived  on  the  farm  with  her,  and 
had  no  other  means  of  support  than  tbat 
which  she  provided.  Plaintiff  lived  with  ber 
parents  in  Browning,  but  had  a  mairled  sis- 
ter living  near  Mrs.  Coulter,  whom  she  oCten 
visited.  She  received  the  attentions  of  de- 
fendant at  her  sister's  home,  and  an  Inti- 
macy ensued  under  drcumstanoes  not  cred- 
itable to  her  sister  and  brother-in-law.  A 
child  was  bom  to  the  young  couple  Novem- 
ber 27,  1911,  less  than  6  months  after  their 
marriage.  Mrs.  Coulter  opposed  the  mar- 
riage, but  was  persuaded  by  her  son  to  give 
her  written  consent  to  enable  him  to  obtain 
a  Ucens&  Plaintiff  knew  that  her  husband 
was  without  means  or  ability  to  support 
her  without  the  aid  of  his  foster  mother,  and 
before  the  marriage  expressed  herself  as 
willing  to  go  with  him  and  abide  in  bis 
mother's  house.  They  went  there  two  days 
after  the  marriage,  and  were  kindly  reo^v- 
ed.  Mrs.  Coulter  offered  to  turn  over  the 
management  of  the  farm  to  them,  giving 
them  all  they  could  make  out  of  it  and  stip- 
ulating only  for  her  own  support  Plain- 
tiff lived  there  11  days  under  this  arrange- 
ment, and  then  returned  to  the  home  of  ber 
parents,  where  she  has  since  resided. 

It  appears  from  the  testimony  of  plaintiff 
that  defendant  knew  she  was  returning  to 
her  parents  with  the  intention  of  remaining 
with  them  until  he  could  provide  a  different 
home  for  her.  Her  objection  to  the  home 
he  had  provided  was  that  his  mother  would 
not  allow  any  of  her  family  to  visit  her 
there  except  her  mother. 

After  the  separation,  defendant  twice  be- 
sought her  to  live  with  him;  but  she  re- 
fused, on  the  ground  that  she  could  not  live 
in  harmony  with  his  mother.  She  coupled 
her  refusals  with  an  offer  to  live  with  him 
if  he  would  find  her  another  home.  The 
separation  continued  until  March,  1912, 
when  the  parties  lived  as  husband  and  wife 
for  two  days  at  the  home  of  her  parents.  Ac- 
cording to  the  testimony  of  plaintiff  and  of 
her  mother,  they  then  talked  over  their  af- 
fairs, and  reached  an  agreement  that  plain- 
tiff and  their  child  should  remain  with  her 
parents;  that  defendant  would  return  to 
his  foster  mother,  and  live  with  her  nntil 
her  death,  when  they  would  reunite,  and 
live  on  the  farm  he  would  inherit  from  her. 
In  the  meantime  he  was  to  help  support 
plaintiff  and  the  child.  The  parties  then 
separated  again,  defendant  returning  to  bis 
mother;  but  he  did  not  contribute  anything 
to  the  support  of  his  wife  and  child,  and  in 
the  following  October  commenced  a  suit  for 
divorce  against  her  on  the  ground  of  deser- 
tion. She  employed  counsel,  who  filed  an 
answer,  in  which  it  was  alleged  that  "she 
retumeiia  to  her  father's  hoote,  there  to  re- 
main until  sndi  time  as  he,  plaintiff,  would 
provide  her  a  home."  Afterward  defendant 
dismissed  the  suit  and  went  to  Oklahoma  to 
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Ut«,  and  under  date  of  Han^  6,  1913,  be 
wrote  his  wife  an  affectionate  letter,  In 
wUcfa  he  said:  "I  want  yon  to  come  out 
here  and  live  with  me.  *  *  *  I  know  we 
can  live  together.  ♦  •  •  Don't  tell  any 
one  where  yon  are  going,  for  X  don't  want 
Ua  to  know  we  are  living  together,  or  she 
\Tont  give  me  anything.  She  don't  know  I 
am  writing  to  you.  If  she  did,  she  wonld 
jost  rear.  Ton  come  out  here,  and  we  will 
live  ont  here  nntU  we  can  do  better.  I 
wrote  home,  and  told  them  to  sell  every- 
tiling  I  had,  and  send  me  the  money.  I 
am  going  to  put  It  In  the  gold  mine;  Bob 
says,  when  they  get  started.  It  will  pay  a 
dollar  a  day  to  every  hundred.  If  It  does, 
I  wont  work  mnch.  •  •  •  How  Is  your 
mother?  Ttil  her  hello  for  me,  and  Ruth, 
too  [referring  to  the  baby].  I  want  to  hear 
from  yon  so  badly  I  can  hardly  wait" 
Plaintiff  did  not  answer  that  letter ;  but  she 
did  answer  a  second  letter  of  the  same  ten- 
or. She  expressed  a  willingneas  to  go  to  Ok- 
lahoma and  live  with  defendant  if  he  would 
send  her  money  to  defray  the  expenses  of 
the  trip  and  to  pay  the  lawyer  she  had  em- 
ployed to  defend  Uie  divorce  suit.  Defend- 
ant did  not  comply  with  this  condition,  and 
did  not  send  her  any  itaoney  or  offer  to  send 
any.  He  went  to  Kansas  City  from  Okla- 
homa, and  wrote  plaintiff  a  number  of  let- 
ters, but  did  not  provide  a  home  for  her, 
nor  offer  her.  the  means  with  which  to  re- 
join falm.  Plaintiff  stated  at  the  trial:  "I 
wHI  live  with  Gus  at  any  home  he  may  pro- 
vide elsewhere  from  the  old  lady  Coulter, 
and  I  have  always  been  ready  to  do  so. 
1  dont  think  my  husband  ever  Insisted  on 
me  going  back  to  live  with  him  at  the  old 
lady  Coulter's  since  we  made  our  arrange- 
ment in  March,  1912." 

We  have  stated  the  facts  as  they  appear 
from  the  evidence  most  favorable  to  pliain- 
tiff,  and  it  is  not  necessary  to  refer  to  the 
contradictory  evidence  offered  by  defendant, 
since  we  find  the  case  Is  In  such  state  that 
tbe  Judgment  should  be  affirmed  if  it  Is 
supported  by  substantial  evidence.  No  find- 
ings of  fact  or  declarations  of  law  were 
asked  or  given,  and,  as  this  is  a  law  case, 
the  judgment  must  be  regarded  as  a  finding 
for  plaintiff  on  every  contested  Issue  of  fact 

[1,2]  Defendant  challenged  in  his  motion 
In  arrest  the  sutBdency  of  the  petition  to  sup- 
port the  judgment  The  point  is  based  on 
the  omission  of  an  express  averment  that  the 
abandonment  of  plaintiff  was  without  just 
cause;  A  petition  in  all  essential  respects 
tbe  same  as  the  one  in  hand  was  before  the 
St  Louis  Court  of  Appeals  in  Munchow  v. 
Mnnchow,  96  Mo.  App.  663,  70  S.  W.  386,  and. 
In  an  able  opinion  written  by  Goode,  J.,  it 
was  held  to  be  good  after  verdict  We  ap- 
prove the  reasoning  of  that  opinion,  and  refer 
to  it  for  an  expression  of  our  own  views. 
Tbe  statute  expressly  states  that  an  abandon- 
ment to  be  actionable  must  be  without  good 


canse,  and  It  mnst  be  conceded  that  the  exist- 
ence of  that  elemental  fact  must  be  pleaded 
and  proved.  Objection  to  the  omission  from 
the  petition  of  an  averment  of  an  essential 
fact  is  not  deemed  waived  by  answer  to  the 
merits.  But  a  failure  to  demur  to  the  peti- 
tion does  bring  into  play  the  rule  of  liberal 
construction,  and,  if  it  be  found  bf  a  fair 
analysis  of  the  facts  alleged  that  the  exist- 
ence of  the  omitted  fact  must  necessarily  be 
inferred  from  them,  the  petition  will  not  be 
held  bad  after  verdict  The  petition  alleges 
that  plaintiff  faithfully  demeaned  herself 
as  the  wife  of  defendant,  and  at  all  times 
treated  him  with  kindness  and  affection,  and 
that  wholly  disregarding  his  duties  as  her 
husband,  he  abandoned  her,  and  has  refused 
to  support  her.  If  plaintiff  was  without 
fault  as  she  alleges,  and  defendant  in  leav- 
ing her  "wholly  disregarded  his  duties  as 
her  husband,"  how  could  it  possibly  be  Infer- 
red that  he  had  good  cause  to  leave  her,  or 
to  resist  the  conclusion  that  his  conduct  was 
cDlpable?  We  hold  the  objection  is  not  well 
taken. 

[3-i]  We  Shall  agree  with  defendant  argu- 
endo, that  plaintiff  was  not  Justified  in  leav- 
ing the  home  her  husband  provided  for  her. 
It  is  BtlU  the  law  in  this  state  "that  the 
wife  Is  bound  to  follow  the  fortunes  of  her 
husband  and  to  live  where  he  chooses  to  live 
and  In  the  style  and  manner  he  may  adopt" 
Droege  v.  Droege,  62  Mo.  App.  84;  Messenger 
V.  Messenger,  66  Mo.  329 ;  Kaster  v.  Kaster, 
43  Mo.  App.  116;  Gollett  v.  Collett  170  Mo. 
App.  690,  157  S.  W.  90.  But  tUs  rule  is  not 
Intended  to  make  the  wife  the  slave  'of  her 
husband,  nor  to  give  him  the  right  to  subject 
her  to  avoidable  indlgnltiea  The  duty  of  a 
wife  to  forsake  her  family  and  cleave  to  her 
husband  Is  no  greater  nor  more  sacred  than 
the  corresponding  duty  of  the  husband. 
Neither  spouse  has  the  right  to  demand  in 
wantonness  or  mere  caprice  the  estrangement 
of  the  other  from  his  or  her  parents.  For  a 
husband  to  take  his  wife  where  she  is  un- 
reasonably denied  the  privilege  of  seeing 
members  of  her  own  family  who  are  of  good 
repute  would  be  an  Indignity  no  faithful  hus- 
band would  visit  upon  his  wife.  But,  as 
stated,  we  are  willing  to  concede,  for  the 
purposes  of  this  case,  that  plaintiff  abandoned 
her  husband  in  the  first  Instance,  and  there- 
by deprived  herself  of  the  right  to  be  support- 
ed by  him.  That  defense  caimot  now  aid 
defendant  for  he  condoned  it  by  resuming 
cohabitation  with  her.  He  fallowed  this  act 
with  his  consent  for  her  to  continue  Uvlng 
with  her  parents  until  he  could  provide  an- 
other home  for  her.  It  is  well  setUed  that 
where  a  wife  lives  apart  from  her  husband 
with  his  consent  she  cannot  be  said  to  have 
abandoned  him,  and  he  is  bound  to  support 
her,  and  will  remain  bound  until  she  refuses 
to  return  to  him  upon  his  request  linden- 
Schmidt  V.  lindenschmldt  29  Mo.  App.  285; 
Dwyer  t.  Dwyer,  26  Mo.  App.  647. 
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Tbe  letter  written  by  defendant  from  Okla- 
homa shows  qnlte  clearly  that  he  did  not  re- 
gard plaintiff  as  recalcitrant.  He  Implored 
her  to  resume  cohabitation  with  him,  and  as- 
sured her  of  his  ability  to  provide  a  home 
for  her.  It  appears  from  what  he  said  that 
he  was  not  destitute  of  means  and  dependent 
upon  his  foster  mother;  but,  when  plaintiff 
signified  her  willingness  to  rejoin  him,  and 
asked  him  to  send  her  the  money  to  enable 
her  to  do  so,  he  either  would  not  or  could 
not  comply  with  that  request  -Perhaps  he 
would  have  been  justified  In  refusing  to  ac- 
cede to  the  further  condition  that  he  pay  her 
attorney's  fee — we  express  no  opinion  on 
that  subject — but  It  was  his  duty  to  offer  her 
money  to  defray  her  necessary  traveling  ex- 
penses, and  his  failure  to  perform  that  duty 
deprived  his  request  for  her  return  of  any 
legal  force.  We  think  the  evidence  shows 
that  plaintiff  is  still  Uvlng  apart  from  her 
husband,  with  his  consent,  under  their  agree- 
ment made  in  March,  1912,  and  that  defend- 
ant, without  good  cause,  has  abandoned  her, 
and  refused  to  support  her  and  their  child. 
She  has  a  good  cause  of  action  under  the 
statute. 

The  Judgment  is  affirmed.    Allconcur. 


FEATHERSTONB  t.  KANSAS    CITY 
TBRMINAIi  RY.  CO. 

(Kansas    City    Court   of    Appeals.      Missouri. 
June  30,  1913.    On  Motion  for  Re- 
hearing Dec.  1,  1913.) 

1.  Appeal  and  Ebbob  ({  927*)— Revikw— Db- 

UtTRBEB  TO  EVIDENCE— PbESUMPTIONS. 

In  an  action  by  a  child  injured,  ^hile  play- 
ing under  a  freight  car  standing  on  a  side  track, 
by  the  train  crew  shoving  other  cars  against  it, 
where  the  evidence  was  conflicting,  it  would  be 
assumed,  in  determining  whether  a  demurrer  to 
the  evidence  should  have  been  sustained,  that 
tbe  train  was  backed  into  the  standing  cars  in- 
tentionally, and  without  the  observance  of  the 
usual  custom  of  giving  warning  of  such  move- 
ment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2912,  2917,  3748,  3758, 
4024;    Dec.  Dig.  i  927.»] 

2.  Negugence   (S  2*)— Elements— NECEssnr 
OF  Duty. 

Negligence  is  a  breach  of  duty,  and  an  in- 
jury is  not  caused  by  negligence  when  tbe  i>arty 
charged  with  the  negligence  owed  no  duty  to  the 
injured  party. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  W  3,  4 ;   Dec.  Dig.  S  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  474a-4763;    vol.  8,  pp.  7729-7731.] 

3.  Railboads  (I  358*)— Licensees— CntLDBEN 

,  AT  PlAT. 

A  child  who,  with  other  children,  had  been 
accustomed,  with  the  knowledge  and  implied 
consent  of  the  railroad  company,  to  play  about 
and  upon  a  side  track  and  under  cars  standing 
thereon,  and  who,  while  so  playing,  went  under 
a  car,  at  the  request  of  a  woman  who  was  pick- 
ing up  coal,  for  the  purpose  of  procuring  a  lump 
of  coal  under  the  car,  did  not  by  so  doing  lose 


het  status  as  a  child  at  play  on  the' premises  with 
the  company's  consent 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Gent  Dig.  Si  1236,  1237;   Dec  Dig.  $  358.*] 

4.  Railboadb  (S  359*)— Liabiutt  to  Tres- 

PASSEBS  ¥08  INJCBIEB. 

Where  a  child  is  a  trespasser  on  railroad 
property,  and  is  injured  in  a  place  where  the 
company  has  no  reason  to  anticipate  its  pres- 
ence, the  company  is  not  liable,  smce  an  owner 
of  property  is  not  bound  to  anticipate  that  bis 
property  rights  will  be  invaded. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  $S  1238,  1239 ;    Dec  Dig.  {  359.*! 

5.  Ratlboads    (I    356*)— LiABiUTT    to    Lh- 

CENREES   FOB   INJURIES. 

Where  a  railroad  company  suffers  its  prop- 
erty to  be  used  by  the  public  for  the  purpose  of 
travel  or  recreation,  knowing  that  it  is  being  >:o 
used,  it  is  bound  to  exercise  reasonable  care 
to  avoid  injuring  such  users. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S§  1228-1234;    Dec.  Dig.  356.*] 

6.  Railboads   (S  358*)— Liabilitt  to  Tbes- 
PASSEBS,  Invitees,  ob  Licensees  fob  In- 

JUBIES. 

Where,  though  neither  a  railroad  company 
nor  the  owner  of  property  upon  which  was  a  side 
track  invited  children  to  play  there  and  around 
and  under  cars  standing  on  the  track,  they  had 
done  so  for  some  time,  to  the  knowledge  of  the 
railroad  company's  employ^,  who  customarily 
warned  them  before  pushing  other  cars  onto  the 
side  track,  the  company  owed  them  the  duty  to 
give  such  warning,  sinc6  they  had  reason  to  ex- 
pect that  children  would  be  there,  and  hence  it 
was  liable  for  injuries  to  a  child  sustained,  while 
playing  under  a  standing  car,  by  the  backing  of 
other  airs  against  it  without  warning,  whether 
she  was,  technically,  a  trespasser,  a  Ilcenaee,  or 
an  invitee. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1236,  1237;  Dec  Dig.  {  358.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   W.  A.  Powell,  Judge. 

Action  by  JeweU  Featherstone  by  Hubert 
A.  Curtln,  her  next  friend,  against  the  Kan- 
sas City  Terminal  Railway  Company.  From 
an  order  granting  a  new  trial  after  a  ver- 
dict for  plaintiff,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Kimbrell  &  White,  of  Kansas  City,  for  ap- 
pellant Lathrop,  Morrow,  Fox  &  Moore,  of 
Kansas  City,  for  respondent 

JOHNSON,  J.  Plaintiff,  a  minor  nine 
years  of  age,  sues  by  her  next  friend  to  re- 
cover damages  for  personal  injuries  she  al- 
leges were  caused  by  negligence  of  defend- 
ant The  answer  is  a  general  denial  and  a 
plea  of  contributory  negligence.  A  trial  In 
the  circuit  court  resulted  in  a  verdict  for 
plaintiff  in  the  sum  of  $7,500;  but  on  the 
bearing  of  a  motion  for  a  new  trial  the  court 
set  aside  this  verdict,  and  granted  a  new 
trial,  on  the  ground  of  error  "in  refusing  to 
give  instructions  offered  by  defendant,  and 
in  refusing  to  sustain  defendant's  demurrer 
to  the  evidence  offered  at  the  close  of  aU  tbe 
evidence."  Plaintiff  appealed  from  this  Judg- 
ment, and  contends  tliat  the  cause  was  prop- 
erly submitted  to  the  Jury. 

The  Injury  occnrred  In  the  afternoon  of 
November  25,  1910,  on  a  tract  of  land  owned 
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bjr  a  lumber  company  in  Kansas  City  on  the 
fovth  side  of  defendant's  railroad  tracks. 
The  tract  extended  south  from  Twelfth 
street  to  Fifteenth  street,  and  was  a  block 
wide,  being  bonnde^  on  the  east  by  Elmwood 
avenue  and  on  the  west  by  Cypress  avenue. 
A  number  of  manufacturing  and  Industrial 
concerns  occupied  a  part  of  the  tract  as  ten- 
ants of  the  lumber  company,  and  a  spur  rail- 
road track  owned  by  the  lumber  company 
connected  these  establishments  with  defend- 
ant's main  line.  This  track  ran  from  the 
main  line  in  a  southwesterly  direction,  and 
then  curved  to  the  south,  and  continued  in  a 
straight  course  tlirough  the  middle  of  the 
tract  to  a  point  a  few  rods  north  of  Fifteenth 
street,  where  it  ended.  The  track  was  us- 
ed by  defendant  for  switching  and  storing 
cars  of  freight  received  and  forwarded  by 
the  tenants  and  other  patrons  of  the  luml>er 
company.  The  south  end  of  the  property 
was  vacant  for  a  distance  of  300  feet  or  more 
north  of  Fifteenth  street,  and  the  track  in 
this  vacant  block  was  used  as  an  unloading 
track  for  cars  of  coal  and  other  bulky 
frdgbt  North  of  this  place  the  track  ran 
throngfa  an  alley  between  the  various  manu- 
facturing plants  which,  as  stated,  were  ten- 
ants of  the  lumber  company.  Going  out  from 
defendant's  main  line,  the  industrial  track 
we  have  described  ran  downgrade  a  short  dis- 
tance, and  thence  on  to  the  end  on  an  in- 
creased upgrade.  At  the  south  end  the  grade 
was  so  steep  that  cars  set  there  for  unload- 
ing were  left  with  blocked  wheels  as  well  as 
with  set  brakes.  Cars  of  coal  and  other 
freight  were  being  almost  constantly  unload- 
ed in  the  vacant  block  by  patrons  of  the  lum- 
ber company.  These  cars  came  in  over  the 
railroad  of  defendant,  and  were  switched  to 
and  from  the  end  of  the  spur  track  by  de- 
fendant's engines  and  train  crews.  Neces- 
sarily the  cars  had  to  be  shoved  in  by  the 
engines,  and,  whenever  it  became  necessary 
to  back  into  the  end  of  the  track  with  a 
string  of  cars,  a  brakeman  was  sent  ahead 
to  warn  men  at  work  In  and  about  standiug 
cars  that  the  cars  were  about  to  be  moved. 
Owing  to  the  curve  in  the  track  and  the  nar- 
rowness of  the  alley  this  precaution  was 
deemed  essential  to  the  protection  of  men 
engaged  in  loading  and  unloading  cars  stand- 
ing at  various  places  along  the  track.  '  West 
of  Cypress  avenue  was  a  thickly  settled  resi- 
dence district,  and  the  vacant  lot  had  been 
nsed  as  a  common  playground  by  the  nnmer- 
ons  children  of  the  neighborhood.  They 
played  there  constantly  on  and  about  the 
track,  and  frequently  went  in  and  under 
gtancUng  freight  cars.  They  were  not  In- 
vited by  the  lumber  company  or  defendant 
to  make  such  use  of  the  premises,  but  were 
suffered  to  play  about  the  track,  and,  accord- 
ing to  the  evidence  of  plaintiff,  were  Includ- 
ed in  the  warnings  given  by  the  brakemen 
tent  ahead  of  approaching  trains.  Some  of 
the  housewives   of   the    neighborhood   and 


thdr  children  were  in  the  habit  of  leaning 
coal  that  fell  from  coal  cars  being  unloaded, 
and  sometimes,  while  following  that  bomble 
pursuit,  went  between  and  under  cars  to 
pick  np  lumps  that  fell  on  the  track.  Plain- 
tiff had  lived  in  the  vicinity  a  year  and  a 
half,  and,  in  common  with  other  youthful 
denizens,  had  used  the  vacant  lot  as  her 
playground,  and  had  become  familiar  with 
its  customs  and  rules.  She  had  played  in 
and  about  standing  cars  and  had  often  gone 
under  cars  to  pick  up  coal  at  the  request  of 
some  neighbor  gleaner.  Just  before  her  in- 
Jury  she  was  playing  "hide  and  go  seek." 
There  were  four  or  five  cars  standing  at  the 
end  of  the  track,  among  them  two  coal  cars 
that  were  being  unloaded.  A  woman  not  re- 
lated to  her  was  picking  np  coal  that  fell 
from  one  of  the  cars,  and  asked  her  to  go 
under  the  car  for  a  lump  that  had  fallen  on 
the  track.  She  ceased  playing  to  comply 
with  the  request,  and  crawled  under  the  car. 
Before  she  could  return,  a  train  backed  in 
by  defendant  violently  collided  with  the  sta- 
tionary cars,  and  wheels  of  the  car  under 
which  she  had  crawled  ran  over  and  crushed 
her  left  leg.  No  warning  of  any  kind  was 
given  of  the  approach  of  the  train  to  the  men 
at  work  in  the  cars  or  to  the  children  play- 
ing around  them. 

[1]  Defendant  admits  that  it  had  always 
sent  a  brakeman  ahead  of  each  train  to  give 
warning,  but  its  witnesses  say  that  no  ad- 
vance courier  was  sent  in  the  present  In- 
stance for  the  reason  that  the  disturbance  of 
the  cars  at  the  end  of  the  track  was  not  in- 
tended, but  was  due  to  an  unavoidable  acci- 
dent; that  It  was  not  the  purpose  of  the 
crew  to  shove  this  string  of  cars  being  han- 
dled by  the  engine  Into  the  vacant  lot ;  that, 
owing  to  the  great  weight  of  th^  load,  the 
engineer  had  been  compelled  to  back  In  at 
high  speed;  and  that,  when  he  attempted  to 
slow  down  to  stop  at  the  required  place,  the 
train  parted,  and  the  detached  cars  ran 
ahead  Into  the  standing  cars.  There  are 
facts-  and  circumutances  in  evidence  brought 
out  by  counsel  for  plaintiff  which  tend  to 
contradict  this  version  of  the  injury,  and  to 
show  that  the  train,  was  backed  into  the 
standing  cars  Intentionally  for  the  purpose 
of  taking  away  an  unloaded  car. 

The  only  real  questions  In  the  case  for  our 
determination  are  those  presented  by  defend- 
ant's demurrer  to  the  evidence,  and  In  the 
consideration  of  those  questions  we  shall  as- 
sume ISiat  the  train  was  backed  into  the 
standing  cars  intentionally,  and  without  the 
observance  by  the  train  crew  of  defendant's 
usual  custom  of  giving  warning  of  such  move- 
ment. 

[2-6]  There  is  a  controversy  In  the  evidence 
over  the  issue  of  whether  these  warnings 
were  given  also  to  children  at  play  about  the 
track.  The  trainmen  say.  In  effect  that  the 
custom  was  self-imposed,  and  not  for  the 
benefit  of  any  one  except  those  working  in 
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and  abont  the  can,  but  admit  that,  when  the 
advance  brakeman  observed  children  on  and 
abont  the  track,  he  ordered  them  away,  and 
generally  "was  rocked"  by  the  children  for 
his  pains.  The  evidence  as  a  whole  presents 
the  Inference  that  the  custom  of  giving  warn- 
ing was  intended  to  be  nsed  and  was  used 
for  the  benefit  of  all'  persons  found  in  the 
way  of  the  advancing  train,  and  the  con- 
trolling question  in  the  case  is  whether  or  not 
plaintiff  in  law  was  entitled  to  rely  on  the 
observance  of  the  custom  as  a  duty  defend- 
ant had  assumed  towards  her.  The  cause  of 
action  pleaded  in  the  petition  is  grounded  in 
negligence,  and  negligence  means  a  breach  of 
duty.  Consequently,  if  it  could  not  be  said 
that  defendant  owed  plaintiff  a  duty  to  be 
on  the  lookout  for  her  and  to  give  her  warn- 
ing, then  it  could  not  be  said  that  her  Injury 
was  caused  by  negligence  of  defendant  In^ 
approaching  the  question  of  plaintiff's  status 
at  the  ttme  of  her  injury,  we  dismiss  as  rela- 
tively unimportant  the  incident  of  her  going 
under  the  car  at  the  request  of  the  woman 
who  was  picking  up  coal.  Plaintiff's  relation 
to  defendant  was  not  that  of  an  uninvited 
but  tolerated  gleaner  of  coal,  but  was  that 
of  a  young  child  at  play  on  defendant's  prem- 
ises, with  the  knowledge  and  implied  consent 
of  defendant  In  their  play  the  children 
went  between  and  under  the  standing  cars, 
and  any  child  of  an  obliging  disposition  would 
have  turned  aside  from  play  a  moment  to 
comply  with  the  request  of  an  adult  for  a 
small  service  that  would  be  as  much  play 
as  work.  The  child  was  at  play  when  injur- 
ed, and  we  pass  to  the  question  of  whether 
she  was  In  a  place  where  the  servants  of  de- 
fendant were  required  to  anticipate  she 
might  be.  The  cases  in  this  state  which  deal 
with  various  phases  of  the  subject  of  chil- 
dren playing  about  railroad  tracks  are  numer- 
ous, and  it  would  serve  no  useful  purpose  to 
review  them.  The  general  rule  is  that,  where 
a  child  is  a  trespasser  on  railroad  property, 
and  is  injured  in  a  place  where  the  company 
has  no  reason  to  anticipate  Its  presence,  there 
can  be  no  liability  to  respond  in  damages  im- 
posed upon  the  company,  for  the  reason  that 
no  owner  of  property  is  bound  to  anticipate 
that  his  property  rights  will  be  Invaded.  But 
where  a  railroad  company  suffers  its  property 
to  be  used  by  the  public  either  for  the  pur- 
pose of  travel  or  of  recreation,  and  knows 
that  it  is  being  so  used,  it  becomes  charged 
with  the  performance  of  a  duty  towards  such 
users  to  exercise  reasonable  care  to  avoid 
injuring  them.  As  is  said  in  Conley  v.  Rail- 
road, 89  Ky.  402,  12  S.  W.  764:  "Where  one 
is  injured  as  the  result  •  •  •  of  a  Plain 
and  manifest  duty  for  the  protection  of 
human  life  or  safety,  the  party  thus  causing 
the  injury  will  not  be  heard  to  say,  in  justi- 
fication, that  he  was  dealing  with  his  own 
property,  and  that  the  person  injured  was, 
technically,  a  trespasser." 


[6]  It  makes  no  difference  whether,  tedini- 
cally,  plaintiff  was  a  trespasser,  a  licensee,  or 
an  invitee;  her  evidence  shows  she  was  at  a 
place  where  defendanf\  servants  had  every 
reason  to  expect  her  or  some  oth»  child,  to 
be.  Sudi  knowledge  was  oiough,  of  ItseU,  to 
Impose  a  duty  on  them  to  give  her  warning, 
and  a  negligent  breach  of  such  duty,  resulting 
in  Injury,  would  be  actionable  negligence.  To 
hold  that  defendant's  servants,  knowing  that 
little  children,  in  all  reasonable  probability, 
would  be  in  and  abont  the  stationary  cars, 
still  owed  them  no  duty  of  reasonable  care 
would  be  to  declare  a  rule  of  conduct  abhor- 
rent to  the  most  common  instinct  of  hnnum- 
ity.  The  court  did  right  in  overruling  the 
demurrer  to  the  evidence,  and  erred  In  grant- 
ing a  new  triaL 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgement 
for  plaintiff  in  accordance  with  the  verdict 
All  concur. 

On  Motion  for  Rehearing. 

We  are  asked  by  defaidant  to  grant  a  re- 
hearing, and,  if  this  is  not  done,  to  certify 
the  cause  to  the  Supreme  Court,  on  the 
ground  that  the  foregoing  opinion  is  in  con- 
flict with  the  following  cases  decided  by  the 
Supreme  Court:  Rushenberg  v.  Railroad,  109 
Mo.  112,  19  S.  W.  216;  Barney  v.  Railroad, 
126  Mo.  372,  28  S.  W.  1069,  26  U  R.  A.  847 ; 
Ostertag  v.  Railroad,  64  Mo.  421;  Kelly 
V.  Benas,  217  Mo.  1,  116  S.  W.  667,  20  L.  R. 
A.  (M.  S.)  903.  These  decisions  were  consid- 
ered in  the  preparation  of  our  opinion,  and 
we  thought,  and  still  think,  their  doctrine 
is  not  inconsistent  with  the  view  that  the  pe- 
culiar and  differentiating  facts  and  circum- 
stances'of  the  Instant  case  presented  issues 
for  the  triers  of  fact  to  determine.  The  rule 
that  circumstances  alter  cases  obtains  In  ju- 
risprudence as  well  as  in  ethics,  and  its  prop- 
er application  in  comparing  the  cases  dted 
by  defendant  with  the  case  in  hand  discloses 
striking  and,  we  think,  vital  dissimilarities. 

The  motions  for  a  rehearing  and  to  cerSfy 
are  overruled.   All  concur. 


J.  L  CASH  THRESHING  MACH.  CO.  T. 

TOMLIN  et  al. 
(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  17,  1913.) 

1.  UsiniT  ({  80*)— Ohattbi.  Mobtoaoes. 

Under  the  express  pro  visions  of  Rev.  St. 
1909,  fS  7180,  7182,  7184,  a  chattel  mortgage 
securing  a  note  bearing  more  than  8  per  cent 
interest  is  void  for  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  a  158-160;   Dec.  Dig.  i  80.*] 

2.  UsxTRT  (I  48*)— "Intekest"  Afteb  Matus- 
rrr — Stattites— Constbuction. 

Under  Rev.  St.  1909,  i  7182,  providing  that 
"<nter>>Bt"  includes  any  sum  taken  directly  or  in- 
directly for  forbearance,  as  well  as  for  the  use 
of  money,  a  note  bearing  a  lawful'  rate  before 
maturity  and  an  unlawful  rate  after  that  time 
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is  uaoiioac,  tt  forbearance  is  exerdwd  and  the 
unlawful  rate  ia  charged  or  exacted. 

[Ed.  Note. — ^For  other  caaea,  see  Usury,  Cent 
Dig.  H  101,  102;  Dec.  Dig.  S  4&* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  S692-3709 ;    vol.  8,  p.  7691.] 

3.  Ubdrt  (i  2*)— CoNTBAOT— What  Law  Got- 
nNB— Place  or  Peutoricakcb. 

A  contract  for  the  sale  of  a  threshing;  ma- 
chine on  time,  a  part  of  the  purcliase  price  to 
be  secured  by  notes  and  a  chattel  mortgage  on 
the  machine,  was  made  and  signed  in  Missonri, 
where  the  machine  was  to  be  Bhipi>ed,  delivered, 
and  used.  Defendants,  who  were  the  pnrchas- 
ers,  however,  resided  in  Kansas,  and  the  notes 
and  mortgage  were  sent  there  for  their  signa- 
tnie,  bat  were  payable  at  a  bank  in  Missonri, 
and  all  acts  connected  with  the  transaction  ex- 
cept the  signing  of  the  notes  and  mortgage  were 
performed  in  Missouri,  and  the  contract  did  not 
contain  any  provision  that  it  was  to  be  con- 
strued according  to  the  law  of  any  particular 
state.  EM,  that  the  validity  of  the  notes  and 
mortgage  shonld  be  construed  according  to  the 
law  of  Missonri,  the  place  of  performance,  and, 
being  void  for  nsnry  nnder  that  law,  they  were 
nnenforoeable. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  H  2-lS,  418;   Dec.  Dig.  |  2.*] 

4.  Contracts  (|  lOl*) — Conbtbootion— What 
Law  Gotebnb— Pbesumftionb. 

Where  the  circumstances  surrounding  the 
making  of  m  contract  indicate  that  the  parties 
intended  that  it  shonld  be  governed  by  the  law 
of  a  particular  state,  the  rule  that  it  will  be  pre- 
inmed  tliat  the  contract  was  made  with  refer- 
ence to  the  law  which  recognizes  it  as  valid  doea 
not  obtain. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Gent  Dig.  {»  465-460;   Dec.  Dig.  |  101.*] 

5.  Contracts  (|  142*)— What  Law  Govbbhk— 
Question  rou  Coubt  ob  Jubt. 

Where  the  intent  of  parties  shown  by  their 
ootward  acts  indicated  that  they  intended  a 
cMitract  to  be  governed  by  the  law  of  Missonri 
and  not  of  Kansas,  and  there  was  no  conUict  in 
the  testimony  as  to  sach  acts,  the  question 
whether  the  contract  was  governed  by  the  law 
of  Mlnonri  or  Kansas  was  for  the  coort 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig   {  1826;   Dec  Dig.  i  142.*] 

Appeal  from  Olrcmlt  Conrt,  Platte  County ; 
Alonzo  D.  Bomea,  Judge. 

Action  by  the  J.  I.  Case  Thresbing  Ma- 
chine Company  against  W.  B.  Tomlln  and 
others.  Jndgmeit  for  defendants,  and  plaln- 
tiir  appeals.    AflSrmed. 

Kirkpatrlck,  McCollnm  &  Klrkpatrlck,  of 
Eaosag  City,  and  James  E.  Hull,  of  Platte 
Qty,  for  appellant  Wilson  &  Wilson  and  Guy 
B.  Park,  all  of  Platte  City,  for  respondents. 

TRIMBLE,  J.  Appellant  sold  respondents 
a  threshing  machine  and  took  an  old  one  In 
part  payment  of  the  purchase  price  and,  for 
the  remainder,  took  eight  notes,  aggregating 
$1,S00,  secured  by  a  chattel  mortgage  on  the 
new  machine.  These  notes  bore  6  per  cent 
interest  until  due  and  10  per  cent  after  ma- 
turity. The  first  uote  was  not  paid  until 
some  time  after  it  was  due,  and,  when  it 
was  paid,  the  company  exacted  and  received 
the  full  amount  of  Interest  thereon  including 
the  10  per  -cent  from  maturity.  Defendants 
cemplained  that  the  machine  did  not  worlE 


according  to  warranty,  and,  after  appellant 
had  spent  some  time  in  endeavoring  to  make 
it  work  and  had  failed  according  to  defend- 
ants' view,  the  latter  refused  to  pay  the  re- 
maining notes.  There  was  a  provision  In 
the  mortgage  rendering  all  the  notes  due  and 
payable  in  case  any  one  of  them  became  due 
and  remained  unpaid.  And  when  this  oc- 
curred, the  company  brought  this  suit  in 
replevin,  under  Its  chattel  mortgage  to  re- 
cover the  machine.  It  was  taken  from  de- 
fendants by  the  sheriff  under  the  writ,  and, 
upon  appellant  giving  bond,  the  machine  was 
delivered  to  it  The  defendants  set  up, 
among  other  defenses,  that  appellant  had 
charged  and  exacted  usurious  interest  on 
the  first  note,  and  that  the  chattel  mortgage 
was  Invalid  by  reason  of  usury  in  the  notes 
secured  thereby.  Appellant,  in  reply,  plead- 
ed that  the  chattel  mortgage  and  notes  con- 
stituted a  ELansas  contract,  and  that,  under 
the  pleaded  statutes  of  that  state,  10  per 
cent  Interest  was  a  lawful  rate.  After  all 
the  testimony  bearing  upon  the  question  of 
usury  had  been  offered,  agreed  to,  and  ad- 
mitted by  both  sides  to  be  true,  the  court 
ruled  that  under  the  admitted  facts  the 
mortgage  was  Invalid  because  of  usury,  and 
sustained  defendants'  demurrer  to  the  evi- 
dence. Thereupon,  without  waiving  any  point 
on  either  side.  It  was  agreed  that  the  val- 
ue of  the  machine  was  $1,000  and  that 
the  damages  for  Its  taking  and  detention 
were  $125.  The  Jury  was  then  directed  to 
find  for  defendants  and  against  plaintiff, 
which  was  done,  and  plaintiff  appealed. 

[1]  The  law  in  Missouri  is  that  a  greater 
rate  of  interest  than  8  per  cent  Is  usurious 
(sections  7180.  7182,  Rev.  Bt  1909),  and  a 
mortgage  securing  an  usurious  rate  is  In- 
valid. Section  7184,  R.  S.  Mo.  1909.  There- 
fore, If  the  mortgage  falls,  plaintiff's  re- 
plevin suit,  based  thereon,  must  also  fail. 

[2]  Our  statute,  section  7182,  makes  inter- 
est include  any  sum  taken,  directly  or  Indl- 
rectiy,  for  "forbearance"  as  well  as  for  the 
"use"  of  money.  Consequently  a  note,  bear- 
ing a  lawful  rate  before  maturity  and  an 
unlawful  rate  after  that  time,  becomes  usuri- 
ous if  forbearance  Is  exercised  and  the  un- 
lawful rate  is  charged  or  exacted.  White  v. 
Anderson,  164  Mo.  App.  132,  147  S.  W.  1122. 
"If  the  sum  charged  or  exacted  for  the  use 
of  money  loaned  exceed  the  legal  Interest, 
it  is  usury,  no  matter  what  words  it  may  be 
clothed  in."  Coleman  v.  Cole,  158  Mo.  253,. 
loc.  dt  260,  69  S.  W.  108.  The  case  of  Tay- 
lor V.  Buzzard,  114  Ma  App.  622,  90  S.  W. 
126,  does  not  conflict  with  this  rule.  In  that 
case  the  test  of  usury  in  a  contract  is  said 
to  be  "whether  It  would.  If  performed,  re- 
sult In  securing  a  greater  rate  of  profit  on 
the  subject-matter  than  is  allowed  by  law." 
There  is  a  difference  between  a  penalty  or 
forfeiture  for  not  performing  a  contract  ac- 
cording to  Its.  terms,  and  the  exaction  of  In- 
terest as  a  part  of  Its  terms.     But  10  per 
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coit.  Interest  ts  a  legal  rate  under  Kansas 
law.  Hence,  it  the  contract  claimed  to  be 
usurioas  is  a  Kansas  and  not  a  Missouri 
contract,  It  has  no  taint  of  usury  in  it 

[3]  The  facts  bearing  on  this  question  are 
admitted,  so  that  if,  as  a  matter  of  law.  It  is 
a  Missouri  contract,  there  was  no  error  in 
directing  a  verdict.  Those  facts  are  as  fol- 
lows :  The  chattel  mortgage  and  notes  grew 
out  of,  and  were  provided  for  in,  a  contract 
for  the  sale  of  the  machine  which  was  drawn 
up  in  Kansas  City,  Mo.,  by  appellant's  agent, 
and  there  signed  by  respondents.  In  form, 
it  was  an  order,  dated  Kansas  City,  Mo., 
June  13,  1911,  addressed  to  appellant,  re- 
questing It  to  ship,  or  deliver,  to  Beverly,  or 
other  convenient  station  in  the  state  of  Mis- 
souri, in  care  of  appellant,  for  purchaser,  the 
machine  in  question.  In  consideration  of 
which,  purchaser  agreed  to  receive  same  on 
cars  on  arrival,  subject  to  warranty  there- 
inafter stated,  and  to  pay  freight  and 
charges,  and  to  execute  eight  notes,  bearing 
6  per  cent  until  maturity  and  10  per  cent 
after  that  date,  and  secured  by  chattel  mort- 
gage on  the  machine.  The  contract  fur- 
ther provided  that  if  purchaser  failed  to  ex- 
ecute the  notes  and  mortgage,  the  contract 
should,  at  the  company's  option,  have  the 
same  force  and  effect  as  a  mortgage  for  all 
sums  not  paid  in  cash,  and  the  whole  amount 
of  purchase  money  should  be  due  and  pay- 
able. The  warranty  in  the  contract  provided 
what  the  machine  should  do,  and.  If  it  failed 
to  fulfill  the  warranty,  purchaser  was  to  give 
the  company  written  notice,  and  the  com- 
pany was  to  send  a  man  to  remedy  the  diffl- 
cully;  the  purchasers  to  render  friendly  as- 
sistance. If  the  company  failed  to  send  a 
man,  or  If,  after  sending  blm,  he  failed  to 
make  the  machine  fill  the  warranty,  the  part 
failing  to  work  was  to  be  returned  by  the 
purchaser  to  the  place  where  the  machine 
was  received  and  the  company  notified, 
whereupon  the  company  had  the  option  to 
either  furnish  another  machine,  or  part,  or 
return  the  notes  or  money  received  for  the 
machine  or  part  so  returned.  If  crops  in 
purchaser's  vicinity  were  a  failure,  and  writ- 
ten notice  thereof  was  given  before  ship- 
ment, the  delivery  of  the  machine  could  be 
deferred  one  year.  If  purchaser  refused  to 
accept  said  machinery,  or  if  he  canceled  the 
order,  he  agreed  to  pay  the  company  the 
freight  and  charges  on  the  machinery  from 
the  factory  to  the  place  of  delivery. 

The  foregoing  provisions  of  the  contract 
are  stated  here,  not  as  bearing  on  the  war- 
ranty, but  as  throwing  light  on  the  question : 
Wliat  was  the  situs  of  the  contract  in  the 
minds  of  the  contracting  parties?  In  addi- 
tion to  these  provisions,  there  was  Indorsed 
on  the  contract  a  statement  signed  by  the 
agent  that  the  machine  was  to  be  located  in 
Platte  county,  Mo.,  and  that  the  makers  of 
the  notes  wanted  them  sent  to  Platte  City, 
Mo.,  for  collection.    This  statement  gave  the 


post   office  address  «C   tb»  imrdiasera    as 

Leavenworth,  Kan. 

It  was  admitted  that,  at  the  time  tills  order 
was  given,  the  defendants  requested  that  the 
notes  be  sent  to  Platte  City,  Mo.,  for  col- 
lection as  more  convenient  for  them,  since 
the  machine  was  to  be  sent  to  that  county 
and  they  would  be  threshing  wheat  therein 
near  Platte  City.  Upon  a  property  statement 
attached  to  the  contract  was  a  statement  by 
the  defendant  W.  E.  Tomlin  that  his  wife 
owned  a  230-acre  farm  In  Platte  county.  Mo., 
worth  $50  per  acre,  and  also  a  similar  state- 
ment by  the  defendant  Elbert  Cecil  that  be 
owned  a  farm  of  230  acres  in  Platte  county. 
Mo.  The  chattel  mortgage  was  drawn  up  to 
be  and  was  executed  by  W.  E.  Tomlin  and 
Belle  Tomlin,  his  wife;  but  the  notes  were 
signed  by  W.  K.  Tomlin  and  Elbert  Cecil, 
and  the  suit  is  against  all  three  of  them.  In- 
dorsed on  this  contract  is  the  following: 
"For  account  of  local  sales  at  Elansas  City, 
state  of  Missouri."  Pursuant  to  the  contract 
the  company  shipped  the  machine  to  Bever- 
ly in  Platte  county.  Mo.,  and  defendants 
received  it  there;  and  the  old  machine, 
taken  by  the  company  in  lieu  of  a  $1,000 
cash  payment  above  the  $1,500  in  notes 
provided  for,  was  delivered  to,  and  re- 
ceived by,  the  company,  in  Platte  county.  Mo. 
As  the  statement  attached  to  the  contract 
gave  defendants'  post  ofilce  address  at  Leav- 
enworth, Kan.,  the  chattel  mortgage  and 
notes  were  sent  to  a  bank  there  and  defend- 
ants executed  them  in  lieavenwortb.  The 
notes,  by  their  terms,  were  payable  at  the 
Wells  Banking  Company's  Bank  in  Platte 
City,  Mo.  The  defendants  immediately  began 
threshing  with  the  new  machine  in  Platte 
county,  Mo.;  but,  as  the  machine  did  not 
work  to  .defendants'  satisfaction,  the  com- 
pany was  notified  pursuant  to  the  contract 
and  it  sent  men  to  Platte  county.  Mo.,  who 
endeavored  for  some  time  to  make  the  ma- 
chine work  properly.  These  men  were  sent 
three  or  four  times.  The  notes  were  sent 
to  Platte  City  for  collection;  or  at  least  the 
one  that  first  became  due  was,  which  was 
the  one  defendants  paid  with  10  per  cent  In- 
terest from  maturity.  At  the  time  of  doing 
so,  defendants  objected  to  paying  10  per  cent 
interest,  but  the  company  exacted  and  re- 
ceived it 

It  can  be  seen,  from  the  uncontroverted 
facts  above  set  forth,  that  aU  the  important 
elements  of  the  transaction  had  their  situs  in 
Missouri  It  originated  in  Missouri;  the 
contract  for  the  purchase  of  the  machine  and 
the  execution  of  the  notes  and  mortgage  was 
signed  in  Missouri,  at  least  by  defendants; 
the  machine  was  to  be  shipped  to  and  de- 
livered in  Missouri  and  used  in  that  state, 
and  was  in  fact  delivered  to,  and  received  by, 
defendants  and  used  by  them  in  said  state; 
the  old  machine  was  delivered  to  the  com- 
pany In  Missouri;  the  company  sent  the 
notes  for  collection  to  Missouri,  and  one  of 
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them  was  paid  In  tills  Rtate;  tbe  company 
agreed  to,  and  did,  send  men  to  tbe  machine, 
who  worked  npon  it  in  endeavoring  to  make 
it  run  satisfactorily,  and  this  was  done  in 
MisoorL  In  fact,  everything  abont  the 
transaction  took  place  in  Missouri,  except  the 
act  of  signing  the  chattel  mortgage,  whidi 
was  done  at  the  bank  in  Leavenworth.  And 
the  only  possible  reason  for  sending  it  there 
for  execution  was  that,  inasnuicfa  as  tbe 
statement  attached  to  the  contract  gave 
Leavenworth  as  the  defendants'  post  office, 
that  was  the  most  convenient  place  to  send  it 
for  execution.  The  obligation  to  give  the 
mortgage  was  not  entered  into  in  Kansas. 
The  contract  signed  in  Missouri  already  pro- 
vided for  the  mortgage^  and  obligated  defend- 
ants to  execute  the  notes  and  mortgage;  and, 
if  they  should  refuse,  the  contract  itself  be- 
came a  mortgage  securing  the  debt  past  due 
and  unpaid.  The  property,  under  the  con- 
tract, was  Intended  for  use  in  Platte  county, 
Mo.,  was  actually  there  when  the  mortgage 
was  signed,  and,  in  case  of  default,  the  mort- 
gage provided  that  the  company  should  take 
It  wherever  found  and  sell  it  with  or  without 
notice.  Presumably,  this  would  be  in  Platte 
county,  since  the  machine  was  for  use  there- 
in. So  that  there  is  nothing  in  the  evidence 
tending  to  show  that  the  parties  regarded  it 
as  a  Kansas  contract,  or  as  anything  other 
than  a  Missouri  contract 

There  is  nothing  in  the  contract  or  mort- 
gage expressing  the  intention  of  the  parties 
as  to  what  state  it  should  be  considered  a 
contract   of,    except   the   provision    in    the 
notes   Trmklng    them    payable   in    Missouri. 
When  this,  "is  not  spedflcally  expressed  in 
the  contract,  it  may  be  Inferred  from  all  the 
terms  of  the  contract  taken  in  connection 
with  all  the  circumstances  surrounding  the 
transactions."     39  Cyc  808.     "When  all  of 
the  Important  elements  of  a  loan  transaction 
have  their  situs  in  the  same  state — that  is, 
when  the  contract  is  made,  the  consideration 
is  given,  and  payment  Is  to  be  made  all  in 
the  same  place — It  Is  evident  that  such  state 
most  give  the  law  to  the  transaction  wher- 
ever suit  may  be  brought,  even  though  the 
result  of  allying  such  law  will  be  to  render 
the  obligation  usurious  as  against  the  law  of 
the  creditor's  residence."    39  Cyc.  899.    The 
mere  fact  that  the  mortgage  and  notes  were 
signed  In  Kansas  does  not  make  them  Kan- 
sas contracts.     Because,  although  tbe  resi- 
dence of  a  party  to  a  contract  is,  or  rather 
may  be,  a  significant  fact  In  determining  the 
law  applicable,  yet  it  is  only  a  fact  to  be 
taken  Into  consideration  with  other  facts  in 
determining  what  law  the  parties  had  in 
view,  and  will  readily  yield  to  a  manifest 
Intent  to  contract  with  reference  to  the  law 
of  some  other  place.    39  Cyc.  904.    It  is  true 
nsary  Inheres  in  the  loan  and  not  in  the 
property  given  to  secure  Its  payment    "But 
since  the  intent  of  the  parties  largely  de- 
termines to  what  law  the  contract  Is  refers 
able,  the  situs  of  the  property  mortgaged  to 
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secure  the  debt  taken  in  connection  with 
other  elements  of  the  transaction,  frequently 
enables  the  court  to  determine  that  tbe  par- 
ties had  in  mind  the  same  situs  for  the 
whole  transaction."  39  Cyc.  906.  It  must 
be  remembered  that,  if  any  inferences  are 
to  be  dravra  in  this  case,  they  must  come 
from  the  contract  agreeing  to  purchase  a 
machine  and  give  a  mortgage  therefor,  and 
not  from  the  act  of  signing  the  mortgage, 
since  its  execution  was  only  a  mere  compli- 
ance with  the  contract  theretofore  entered 
into.  But  when  we  turn  to  the  contract  and 
look  at  all  the  circumstances  surrounding  the 
transactldn,  we  find  nothing  from  which  can 
be  drawn  an  inference  that  a  Kansas  con- 
tract was  in  contemplation. 

In  the  absence  of  an  attempt  to  evade  the 
laws,  the  place  of  performance  of  a  contract 
furnishes  the  law  governing  its  terms. 
Smoot  ▼.  Judd,  161  Mo.  673,  loc  cit  684,  61 
S.  W.  854,  84  Am.  St  Rep.  738;  Central  Na- 
tional Bank  v.  Cooper,  85  Mo.  App.  383: 
Trower  Bros,  v.  Hamilton,  179  Mo.  205,  77 
S.  W.  1081;  Vennum  v.  Mertens,  119  Mo. 
App.  461,  95  S.  W.  292;  Johnson  v.  Noble 
Machine  Co.,  144  Mo.  App.  436,  129  S.  W. 
271.  In  this  last  case  tbe  notes  were  signed 
in  Missouri  but  payable  in  Indiana,  and 
they  were  held  Indiana  contracts.  In  Bank 
V.  Cooper,  supra,  the  note  was  signed  in 
Missouri  but  was  payable  in  Kansas.  It  was 
held  a  Kansas  contract  So  that  even  if  the 
notes  be  considered  without  reference  to  any 
other  contract  or  to  the  transaction  out  of 
which  they  grew,  yet  as  the  notes  were  pay- 
able in  Missouri,  the  laws  of  that  state 
should  govern.  The  case  of  Davis  v.  Tandy, 
107  Mo.  App.  437,  81  S.  W.  457,  does  not  hold 
to  the  contrary.  On  page  448  of  107  Mo. 
App.,  on  page  460  of  81  S.  W.,  it  says  :  "The 
rule  is  that  the  law  of  the  place  of  perform- 
ance (that  is,  in  this  case,  the  place  where 
the  note  was  to  be  paid),  governs  the  con- 
tract" 

[4]  It  is  true,  in  the  absence  of  any  ex- 
press stipulation  of  the  parties  as  to  which 
law  shall  govern,  and  in  the  absence  of  any 
evidence  showing  what  law  should  govern, 
it  will  be  presumed  that  the  contract  was 
made  with  reference  to  that  law  which  recog- 
nizes it  as  valid.  But  when  that  evidence  is 
present  and  shows  which  law  was  intended, 
then  such  presumption  vanishes. 

As  usury  taints  a  transaction  from  incep- 
tion to  close,  the  case  cannot  be  confined 
merely  to  the  signing  of  the  notes  and  the 
place  of  their  execution;  but  the  whole  mat- 
ter may  be  considered.  At  the  time  the  con- 
tract was  made,  It  was  agreed  that  the  notes 
should  be  made  payable  at  Wells  Banking 
Company,  Platte  City,  Mio.,  and  they  were 
made  payable  there,  and  were  sent  there  for 
collection.  Every  act  to  be  done,  and  which 
was  done,  by  either  party  in  reference  to  the 
subject  of  the  contract  had  its  situs  in  Mis- 
souri, and  no  reference  was  made  to  EJinsas, 
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except  that  defendants'  post  oflSoe  addreaa 
was  there. 

[SJ  It  Is  urged  that  the  question  as  to 
what  law  should  govern  the  contract  depends 
upon  the  Intent  of  the  parties,  and  hence 
the  question  whether  it  was  a  Kansas  or 
Missouri  contract  should  have  been  sub- 
mitted to  the.  jury  by  appropriate  instruc- 
tions. But  intent  is  shown  by  outward  acts, 
by  what  was  done,  the  nature  of  the  con- 
tract, and  when  and  where  it  is  to  be  per- 
formed. All  these  things  were  admitted. 
There  was  no  Issue  of  fact  to  be  submitted. 
Hence  the  court  did  not  err  in  directing  a 
verdict. 

The  Judgment  is  affirmed.   All  concur. 


COBT  T.  QUINOY,  O.  &  K.  0.  R.  CO. 

(Kansas  Ci^  Court  of  Appeals.     Missouri. 

Nov.  17.  1813.    Rehearing  Denied 

Dec.  1.  1913.) 

1.  Raixboads  (i  348*)— CsosaiNa  Acciobrt— 
SuFFiciERCY  or  Evidbnck^Appboacb  or 
Tbain. 

Evidence,  in  an  action  for  injuries  in  a 
collision  between  an  automobile  in  which  plain- 
tiff was  riding  and  a  freight  train,  held  to  show 
that  the  train  was  within  sight  and  hearing 
when  the  automobile  approached  the  crossing 
and  attempted  to  cross. 

[Ed.    Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138-1150;   Dec.  Dig.  S  348.*] 

2.  Railboads  a  330*)— CBOssiNa  Acoidbnts— 
Duty  os  Tbavbi£b. 

While  a  traveler  approaching  a  railroad 
crossing  in  a  city  may  assume. that  a  train  will 
not  cruss  at  a  speed  greater  than  permitted  by 
ordinance,  he  must  nevertheless  use  his  senses 
for  bis  own  protection,  and  be  careful  until  out 
of  danger. 

[Kd.    Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  |§  1071-1074 ;   Dec.  Dig.  {  330.*] 

3.  RAIt£0ADS  (S  333*)— Grobsino  ACCIDSNTa— 
Neolioence. 

Where  plaintiS  and  the  driver  of  an  antc^ 
mobile,  when  they  were  only  60  pr^  70  feet  from 
a  railroad  crossmg,  saw  and  heard  .a  freight 
train  about  400  feet  away,  Which  Was  oTivIoubIv 
running  at  an  excessive  speed,  but  did  not  cbeca 
the  speed'  of  the  automobile,  .and  attempted  to 
cross  ahead  of  the  train,  tney  were  guilty  of 
negligence. 

(Ed.    Note. — For  other   cases,  see  Railroads, 
Cent  Dig.  {§  1080-1083 ;  Dec.  Dig.  «  333.*] 

4.  Railboads  (g  348*)— Obosbinq  AeciDERT&— 

ACTXON&T-StrFFlClKNOT  OF  EVIDENCE. 

Evidence,  in  an  action  for  injuries  ip  a  col- 
lision between  an  automobile  in  whicb  plaintiff 
was  riding  and  a  freight  train,  held  not  to  show 
that  plaintiff's  peril  was  known  and  apparent  to 
the  engineer  in  time  to  stop  so  as  to  avoid  the 
collision. 

[Ed.    Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138-1150;    Dec  Dig.  |  348.*] 

6.  Railboads  (S  338*)— Cbobsing  Accident- 
Last  Cleab  Chance  Rule. 

To  make  the  last  clear  chance  doctrine  ap- 
plicable to  injuries  at  a  crossing,  the  travelers 
peril  must  be  apparent  to  the  trainmen. 

[E!d.    Note. — For  other   cases,   see   Railroads, 
Cent  Dig.  {§  1096-1098 ;   Dec.  Dig.  {  338.*] 

Appeal  from  Circuit  Court,  Adair  County; 
Nat  M.  Shelton,  Judge. 


Action,  by  Pearl  Goby  against  the  Qulncy, 
Omaha  &  Kansas  City  Railroad  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

C.   E.   Murrell   and  A.  Deneghy,   both  of 

Kirksvllle,  for  appellant     J.  G.  Trimble,  of 

Kansas  City,   and  Campbell   &  Ellison,  of 
Kirksvllle,  for  respondent 

JOHNSON,  3.  Plaintiff  was  injured  in  a 
collision  between  an  automobile,  in  which  he 
was  riding  as  a  guest  and  a  train  running  on 
defendant's  railroad.  The  place  of  the  col- 
lision was  where  the  railroad  crosses  E'rank' 
lln  street  in  the  city  of  Kirksvllle.  This 
street  runs  north  and  south,  and  is  much 
traveled.  Defendant's  passenger  station  is 
just  west  of  the  street,  and  is  on  the  south 
side  of  the  main  railroad  trade.  Three 
switch  tracks  diverge  from  the  main  track 
at  a  point  about  150  feet  east  of  the  street, 
and  tun  westward  across  and  beyond  it  The 
first  of  these  tracks  is  about  30  feet  south 
of  the  main  track,  and  the  last  aboat  ■  30 
feet  further  south.  The  railroad  runs  over 
a  long  trestle  bridge,  the  west  end  of  which 
is  from  350  to  400  feet  east  of  Franklin 
street  A  west-bound  train,  consisting  of  a 
locomotive,  nine  freight  cars,  and  two  pas- 
senger coaches,  struck  the  automobile  which 
was  running  north  on  Franklin  street,  and 
plaintiff,  who  was  riding  in  the  seat  with 
the  driver,  was  thrown  oat  and  severely  in- 
jured. For  some  reason  plaintlflT  did  not 
offer  himself  as  a  witness,  and  we  must  look 
to  the  testimony  of  the  driver  for  the  prin- 
cipal facts  on  which  he  relies  for  a  recoveiy. 
The  petition  charges  that  the  injury  was 
caused  by  negligence  of  defendant  in  failing 
to  give  statutory  signals  as  the  train  ap- 
proached the  crossing,  in  failing  to  provide 
the  locomotive .  with  a  proper  headlight,  in 
running  the  train  in  excess  of  seven  miles  per 
hour,  the  maximum  speed  allowed  by  a  city 
ordinance,  and  that  the  injury  was  caused 
by  a  negligent  breach  of  the  duty  defendant 
owed  plaintiff  under  the  humanitarian  or 
"last  chance"  rule.  The  answer  contains  a 
general  denial,,  and  the  allegation  that  plain- 
tiSf  was  a  minor  at  the  time  of  the  commence- 
ment of  this  suit,  and  therefore  was  not 
competent  to  maintain  the  action.  At  the 
conclusion  of  the  evidence  introduced  by 
plaintiff,  defendant  asked  a  peremptory  in- 
struction, which  was  refused.  Defendant  of- 
fered no  evidence,  the  case  was  submitted  to 
the  jury  on  the  evidence  of  plaintiff,  and  the 
jury  returned  a  verdict  for  defendant  Plain- 
tiff appealed,  and  complains  of  the  instruc- 
tions given  at  the  request  of  defendant  as 
being  equivalent  to  a  demurrer  to  the  evi- 
dence. The  answer  of  counsel  for  defendant 
Is  that  the  evidence  of  plaintiff  failed  to 
make  a  case  to  go  to  the  Jury,  and  that  its 
request  for  a  demurrer  to  the  evidence  should 
not  have  been  overruled,  for  the  reason  that 
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plaintiff  is  Aown  to  have  been  gailty  in  law 
of  negligence  that  contributed  to  bis  injury. 
Plaintiff,  a  young  negro  of  no  parttcalar 
vocation,  was  invited  by  the  driver  of  an  au- 
tomobile, a  liveryman,  to  accompany  him  on  a 
trip  to  a  nearby  town.  The  invitation  was 
prompted  partly  by  the  selfish  motive  of  hav- 
ing a  willing  and  able  helper  should  tire  or 
other  troubles  be  encountered  on  the  trip, 
"niey  left  the  public  square  at  9:40  in  the 
evening  and  drove  north  on  Franklin  street 
to  the  crossing  in  question,  which  is  seven 
blocks  from  the  public  square.  They  knew 
the  west-bound  train  was  overdue  and  might 
arrive  at  any  moment  Hacks,  express  wag- 
ons, and  other  vehicles  were  standing  at  the 
station  Just  west  of  the  street,  waiting  for 
the  arrival  of  the  train.  As  it  approached 
the  crossing  the  speed  of  the  car  was  re- 
duced to  four  or  five  mUes  per  hour,  and, 
nlthout  stopping  it  proceeded  over  the  cross- 
ing at  that  speed.  Houses  and  other  ob- 
stacles on  the  east  side  of  the  street  shut 
off  their  vision  in  that  direction  until  they 
came  to  a  point  10  or  15  feet  south  of  the 
sooth  switch  track,  and  about  70  feet  south 
of  the  main  track  on  which  the  tralA  ap- 
proached. There  was  a  break  in  the  obstruc- 
tions at  that  point  for  a  distance  of  15  feet 
or  more  tluit  afforded  a  clear  view  of  the 
track  for  a  distance  estimated  by  Carothers, 
the  driver,  as  being  700  or  800  feet  east  of 
Franklin  street,  and  about  100  feet  east  of 
the  long  trestle  bridge.  The  driver  states 
he  looked  eastward  while  traveling  by  that 
open  space  and  listened,  but  saw  and  heard 
nothing  of  the  train.  Then  his  view  was  shut 
off  by  two  freight  cars  standing  on  the  first 
switch  track,  a  telephone  pole,  and  a  pile  of 
lumber,  and  he  could  not  see  eastward  until 
he  reached  a  point  10  or  12  feet  south  of  the 
main  track.  Then  he  saw  the  locomotive 
about  60  feet  away,  advancing  at  a  speed 
of  20  miles  per  hour.  The  front  end  of  his 
car  at  that  moment  was  from  four  to  six  feet 
from  the  track,  and  as  the  car  could  not  be 
stopped  in  a  place  of  safety,  the  driver 
swerved  to  the  left  in  the  hope  of  being  able 
to  avoid  the  on-coming  engine.  The  move- 
ment was  unsuccessful,  and  the  collision  fol- 
lowed. During  all  this  time  plaintiff  sat  in 
the  front  seat  without  making  an  effort  to  es- 
cape, thougli  there  was  no  door  or  other  obsta- 
cle to  prevent  him  from  stepping  to  the  street 
and  the  speed  of  the  car  would  not  have 
been  a  serlons  hindrance  to  such  attempt 
'Ihe  locomotive  carried  a  headlight,  but  the 
driver  and  another  witness  say  that  it  was 
dim  and  cast  no  glare  along  the  track.  There 
la  some  evidence  to  the  effect  that,  aside 
from  giving  the  station  whistie,  the  engine 
gave  no  signal  by  bell  or  whistle  of  its  ap- 
proach. A  witness  who  lived  southeast  of 
the  crossing  and  about  five  blocks  from  the 
railroad  testified  that  she  plainly  saw  and 
beatd  the  train,  did  not  see  a  headlight,  and 
heard  no  bell.     We  quote  from  her  testi- 


mony:  "Q.  What  part  of  the  train  did  you 
see?  A.  Well,  I  saw  all  of  it,  where  the 
headlight  ought  to  bey  but  I  didn't  see  no 
light  there.  Q.  Tou  could  see  the  engine  7 
A.  I  cotild,  and  the  coal  car  and  all  of  the 
freight  and  passenger,  too.  Q.  Was  that  a 
very  dark  night?  A.  It  wasn't  so  very  dark 
I  didn't  think.  Q.  It  was  light  enough  that 
four  blocks  you  could  see,  and  did  see,  the 
engine?  A.  I  sure  did.  Q.  Did  you  hear  it 
running?  A.  I  heard  it  running  before  I 
knowed  it  was  coming;  I  didn't  hear  any 
whistle  or  bell.  Q.  Yon  could  hear  it  run- 
ning before  you  saw  it?  A.  Yes,  sir.  Q. 
How  far  away  were  you  from  the  train  at 
the  time  you  heard  it  running?  A.  I  suppose 
about  five  blocka  Q.  You  heard  it  for  about 
a  block  before  It  came  in  your  sight?  A. 
Yes,  sir.  Q.  Did  you  hear  it  when  it  ran 
over  that  trestle  just  east  of  Franklin  street 
crossing?    A.  I  heard  it  till  It  got  to  town." 

[1]  The  night  was  an  ordinary  summer 
night,  unmarked  by  any  tmusual  weather  con- 
ditions. The  train  was  about  500  feet  long. 
There  is  no  direct  evidence  that  It  ran  faster 
than  20  miles  per  hour  within  the  distance  of 
700  or  800  feet  from  Franklin  street  The 
engineer  may  have  begun  to  slacken  speed 
preparatory  to  stopping  at  the  station,  and 
We  shall  concede  for  argument,  though  there 
is  no  evidence  of  the  fact,  that  the  tr^  was 
running  faster  than  20  miles  per  hour  at 
the  time  the  automobile  passed  the  open 
space  near  the  south  switch  track.  But  bad 
It  been  running  at  30  miles  per  hour,  which 
is  as  fast  as  one  would  think  a  mixed  train 
would  be  running  under  all  the  circumstances 
disclosed,  the  locomotive  could  not  have  been 
more  than  400  feet  from  the  crossing,  and 
it  and  nearly  all  of  the  train  were  within  the 
range  of  vision  afforded  the  occupants  of  the 
automobile  by  the  open  space,  and  certainly 
within  their  hearing.  It  will  not  do  for 
plaintiff  to  contend  that  the  train  was  not 
within  sight  and  hearing.  The  indisputable 
facts  show  that  it  was,  and  we  are  not  bound 
to  accord  any  weight  to  testimony  that  is 
opposed  by  evidence  so  conclusive. 

There  were  other  lights  in  the  engine  and 
train  besides  the  headlight,  and  the  occu-' 
pants  of  the  car  occupied  a  position  as  ad- 
vantageous as  that  of  plaintifTs  witness  who 
saw  the  train  at  a  much  greater  distance, 
and  who  heard  it  before  it  came  into  sight 
This  heavy  freight  train,  rumbling  over  a 
trestie,  and  only  400  feet  away,  made  a  noise 
that  could  not  have  escaped  the  hearing  of 
an  attentive  person  in  the  position  of  plain- 
tiff. We  shall  assume  that  both  occupants  of 
the  car  saw  It  and  heard  It  when  they  were 
60  or  70  feet  from  the  main  track  and  in  a 
place  of  safety. 

[2, 3]  It  is  true,  as  argued  by  counsel  for 
plaintiff,  that  a  traveler  approactiing  a  rail- 
way crossing  in  a  dty  has  a  right  to  pre- 
sume that  a  train  will  not  be  run  to  and 
over  the  crossing  at  a  speed  in  excess  of  that 
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allowed  by  tbe  city  ordinances,  bnt  It  does 
not  follow  that  the  occupants  of  the  auto- 
mobile were  Justified  In  shutting  their  eyes 
and  ears  after  discovering  that  the  train  was 
approaching,  and  In  blindly  assuming  that  It 
would  not  be  run  faster  than  seven  miles  per 
hour,  and  at  such  speed  would  give  them  am- 
ple time  to  cross  In  safety.  The  duty  of  a 
traveler  about  to  cross  a  railway  to  use  his 
senses  for  his  own  protection  Is  a  continu- 
ing duty.  To  be  reasonably  careful  be  must 
be  attentive  until  he  has  passed  through  the 
aone  of  danger.  Presumptions  must  give  way 
to  actual  facts,  and,  knowing,  as  they  did, 
that  a  train  was  coming,  was  near  the  cross- 
ing, and,  obviously,  running  at  an  excessive 
rate  of  speed — ^for  its  appearance  and  noise 
proclaimed  that  fact — the  occupants  of  the 
automobile  indisputably  appear  to  have  pro- 
ceeded to  the  crossing  In  a  manner  clearly 
negligent  They  neither  stopped  nor  check- 
ed speed,  bnt  after  iwsslng  the  open  space 
ran  on  behind  obstructions  to  sight  and 
sound  into  the  very  teeth  of  danger,  blindly 
relying  on  the  chance'  that  they  would  beat 
the  train  to  the  crossing.  Their  negligence 
is  so  apparent  that  we  must  declare  as  a 
matter  of  law  that  plaintiff,  who  was  in  a 
position  to  avoid  the  injury,  even  if  the  driv- 
er had  refused  to  stop  at  his  request,  was  as 
negligent  as  the  driver,  and  that  his  negli- 
gence must  defeat  his  action,  unless  the  evi- 
dence discloses  that  defendant  was  guilty  of 
a  breach  of  a  duty  It  owed  plaintiff  under 
the  humanitarian  rule.  Obviously  the  peril 
of  plaintiff  did  not  and  could  not  have  be- 
come known  to  the  englnemen  until  the  au- 
tomobile emerged  from  behind  the  pile  of 
lumber,  and  nothing  then  could  have  been 
done  by  them  to  avert  a  collision. 

[4]  The  weakness  of  plaintiff's  position  un- 
der the  last  chance  rule  has  led  counsel  to 
urge  that  the  strong  light  cast  ahead  by  the 
automobile  must  have  been  visible  to  the 
engineer  at  a  distance  that  would  have  en- 
abled him  to  prevent  a  collision.  Considering 
the  fact  that  the  engineer  had  other  lights 
before  him,  the  headlight  of  his  locomotive, 
street  lamps  and  lights  in  and  about  the  sta- 
'tion,  it  would  be  speculative  in  the  extreme 
to  say  tliat  he  could  have  distinguished  the 
light  from  the  automobile.  But  if  he  could 
have  done  so,  It  would  be  absurd  to  hold  that 
he  should  have  anticipated  that  the  light 
emanated  from  a  vehicle  that  was  on  the 
point  of  being  negligently  run  from  a  place 
of  safety  in  front  of  the  train.  Cabs,  wag- 
ons, motor  cars,  and  other  vehicles  brought 
to  the  station  to  meet  trains  generally  came 
from  the  south  on  Franklin  street  almost  to 
the  crossing,  and  were  there  turned  in  or 
backed  in  to  the  station.  A  vehicle  light 
thrown  across  the  track  suggested  nothing 
more,  than  the  approach  of  the  vehicle  from 
the  south,  and  carried  no  warning  or  intima- 
tion that  its  driver  was  In  any  sort  of  peril. 


[f  ]  To  bring  the  last  chance  rale  Into  play 
the  traveler  must  not  only  be  in  actual  peril, 
but  his  peril  must  be  apparoit  to  one  in 
the  position  of  the  operator  of  the  threaten- 
ing Instrumentality  while  in  the  exercise  of 
ordinary  care  and  diligence.  We  hold  that 
the  injury  was  the  result,  in  part  at  least,  of 
plaintiff's  own  negligence,  and  that  the  evi- 
dence affords  no  ground  for  tbe  application 
of  the  humanitarian  doctrine 

The  learned  trial  judge  would  have  been 
justified  in  sustaining  the  demurrer  to  the 
evidence;  and,  in  this  view  of  the  case,  the 
errors  assigned  by  plaintiff  are  immateriaL 

The  Judgment  is  aflSrmed.    All  concur. 


PONTIUS  V.  CHICAGO,  R  I.  &  P.  BY.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  3,  1913.     Behearing  Denied 

Dec  1,  1913.) 

1.  Railboads   (§   441*)— Actions   fob    Inju- 
Bixs — BuBDEN  or  PBoor. 

In  an  action  against  a  railroad  company 
for  negligently  blowing  the  whistle  of  an  engine 
frightening  plaintiff's  horse,  the  burden  of  plead- 
ing and  proving  a  negligent  breach  of  duty  was 
on  plaintiff  and  remained  with  him  to  the  end 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1B75-1595;  DecTDig.  f  441.  •] 

2.  Neouoenck  (I  136*)— QxmBnoR  or  liAW 
OB  Fact. 

If  an  act  resulting  in  an  injury  is  of  such 
a  nature  that  all  reasonable  minds  would  pro- 
nounce it  a  culpable  breach  of  duty,  it  is  neg- 
ligence in  law ;  but,  when  there  is  any  doubt 
as  to  the  facts  or  tne  inferences  to  be  drawn 
therefrom,  negligence  is  always  a  question  for 
the   jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent    Dig.    {g   277-353;     Dec.   Dig.    f  136.»J 

8.  Bailboads   ((  407*)— Ofxbation— Fbiobt- 

enino  hobse. 

The  engineer  of  a  freight  train  standing 
near  an  overhead  croasing  while  waiting  for  a 
clear  track,  and  which  with  a  switch  engine 
was  causing  noise  and  smoke,  making  it  unsafe 
and  dangerous  to  drive  over  the  bridge,  as  a 
matter  of  law,  was  not  negligent  in  sounding 
five  blasts  of  the  whistle,  the  customary  signal, 
to  the  rear  brakeman  who  had  gone  back  to 
warn  other  trains,  where  no  one  was  on  the 
bridge,  and  he  had  no  reason  to  anticipate  that 
any  one  would  be  surprised  there  by  the  blow- 
ing of  the  signal,  though  the  horse  of  a  person 
who  was  waiting  for  the  train  to  move  before 
crossing  the  bridge  was  thereby  frightened, 
causing  it  to  jump  over  an  embankment,  since, 
where  a  railroad  crosses  or  runs  parallel  to  a 
public  road  or  street  the  trainmen  owe  no 
duty  of  refraining  from  making  necessary  or 
unusual  noises  incident  to  the  proper  and  safe 
operation  of  the  train,  being  only  bound  not  to 
operate  it  in  an  unusual  or  unnecessary  way, 
thereby  endangering  the  safety  of  travelers. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1402,  1403;  Dec.  Dig.  {  407.*] 

Appeal  from  Circuit  Court  Grundy  Coun- 
ty ;  Geo.  W.  Wannamakcr,  Judge. 

Action  by  Daniel  Pontius  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany, which  after  plaintiff's  death  was  re- 
vived In  the  name  of  Matilda  Pontius,  his  ad- 
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PONTIUS  V.  CHICAGO,  K.  I.  A  P.  BY.  CO. 


minlstratrlz.    From  a  Jndgment  for  defend- 
ant, plalntUI  appeals.    AfiBrmed. 

Piatt  HnbbeU  and  George  Hubbell,  both 
of  Trenton,  for  appellant  K.  M.  Harber,  of 
Trenton,  for  respondent. 

JOHKSON,  J.  Daniel  Pontius  began  this 
action  in  19t)5,  in  tbe  circuit  court  of  Grundy 
county,  to  recover  damages  for  personal  in- 
JnrieB  he  alleged  were  caused  by  negligence 
of  defendant  in  frightening  a  mare  he  was 
drlTing  on  one  of  the  public  streets  of  the 
city  of  Trenton  and  causing  her  to  run  away. 
Defendant  demurred  to  the  petition  on  the 
ground  that  it  failed  to  state  a  cause  of  ac- 
tioD,  but  the  demurrer  was  overruled,  and 
defendant  answered  with  a  general  traverse 
and  a  plea  of  contributory  negligence.  The 
trial  occurred  in  June,  1906,  and  resulted  in 
a  verdict  and  Judgment  for  defendant  Fon- 
tins  filed  a  motion  for  a  new  trial  in  prop- 
er time,  but  the  cause  was  continued  from 
term  to  term,  and  the  motion  was  not  heard 
nntU  February,  1911,  when  it  was  overruled. 
Id  the  meantime  Pontius  died,  and  at  the 
September,  1910,  term  the  court  entered  an 
order  reviving  the  action  In  the  name  of  the 
administratrix  of  his  estate.  She  filed  a  mo- 
tloD  in  arrest  of  Judgment  which  was  beard 
with  the  motion  for  h  new  trial  and  over- 
ruled. An  appeal  was  allowed,  but  on  ac- 
count of  delay  in  preparing  and  filing  the  bill 
of  exceptions,  the  cause  could  not  be  heard 
in  this  court  until  the  present  term.  The 
administratrix  died  in  January,  1913,  and 
was  succeeded  by  Jacob  Pontius,  who  was  ap- 
pointed administrator  de  bonis  non  of  the  es- 
tate of  Daniel  Pontius  and  by  sCLpnlation  of 
the  parties  was  substituted  as  party  plain- 
tiff. 

At  the  time  of  his  injury,  which  occurred 
In  the  afternoon  of  September  27,  1905,  Pon- 
tius was  driving  westward  on  Bridge  street 
In  a  single  buggy  drawn  by  his  mare,  which 
was  accompanied  by  her  young  colt.  Defend- 
ant's railroad  crosses  this  street  in  a  cut  22 
feet  deep  which  is  spanned  by  a  bridge  70 
feet  long  and  40  feet  wide.  Trenton  is  a  di- 
vision station,  and  defendant's  railroad  yards 
at  that  place  are  extensive  and  have  their 
north  terminal  near  the  overhead  bridge 
described.  A  south-bound  freight  train,  con- 
sisting of  a  locomotive,  33  cars,  and  a  ca- 
boose, had  stopped  at  a  place  in  the  cut 
where  smoke  from  the  locomotive  came  up 
through  the  bridge.  The  engineer  had  been 
compelled  to  stop  the  train  to  wait  for  a 
clear  track  Into  the  yards  and  had  signaled 
the  rear  brakeman  to  go  back  along  the  track 
a  sufficient  distance  to  flag  any  train  that 
might  be  following.  There  Is  a  sharp  con- 
troversy in  the  evidence  over  the  position 
of  the  locomotive  while  the  train  was  sta- 
tionary. Pontius  testified  that  it  stood  un- 
der the  bridge,  while  the  trainmen  stated  that 
It  was  about  100  feet  north  of  the  bridge. 
In  oar  view  ot  the  case  the  exact  location 


of  the  engine  in  the  cat  1>  not  a  foct  of 
vital  importance.  It  was  dther  under  the 
bridge  or  so  close  to  It  that  blasts  upon  its 
whistle  would  be,  and  in  fact  were,  terrifying 
to  horses  which  had  been  stopped  by  their 
drivers  at  or  near  the  bridge  awaiting  the 
removal  of  the  locomotive  which,  on  account 
of  the  noise  and  ascending  smoke,  made 
driving  over  the  bridge  unsafe  and  danger- 
ous. While  the  train  was  standing,  a  switch 
engine  came  from  the  south  and  was  attach- 
ed to  the  freight  engine  to  help  pull  the  train 
into  the  yards.  This  operation  of  the  switch 
engine  added  to  the  noise  and  increased  the 
volume  of  smoke  that  ascended  through  the 
bridge.  When  the  engineer  of  the  freight 
engine  received  a  signal  to  proceed  into  the 
yards,  he  sounded  five  blasts  of  the  whistle 
as  the  customary  signal  to  recall  the  rear 
brakeman,  who  found  it  necessary,  in  order 
to  prevent  a  possible  collision,  to  go  back 
on  the  track  three-quarters  of  a  mile.  Pon- 
tius came  from  the  east  while  the  train 
was  standing  in  the  cut  and.  In  common 
with  other  drivers  of  teams  and  horses  go- 
ing in  the  same  direction,  stopped  near  the 
east  end  of  the  bridge  and  waited  ten  min- 
utes or  more  for  the  train  to  go  on.  His 
mare,  which  was  gentle  and  well  broken, 
but  somewhat  spirited,  became  uneasy  and 
restive  at  the  sights  and  sounds  coming  from 
the  engines  in  the  cut,  but  he  had  no  diffi- 
culty in  controlling  her  until  the  whistle 
sounded  the  signal  recalling  the  rear  brake- 
man.  At  the  second  blast  she  became  un- 
manageable and  ran  away.  Inflicting  the  In- 
juries of  present  concern. 

The  petition  alleges:  "The  plaintiff  then 
and  there  approached  the  said  overhead 
bridge  of  said  street  and  stopped  on  the  east 
side  and  within  several  feet  of  said  over- 
head bridge,  where  one  of  the  defendant's  lo- 
comotive engines  was  under  and  passing  un- 
der said  bridge.  The  defendant  through  its 
servants  and  agents,  then  and  there  negli- 
gently caused  the  steam  whistle  of  said  en- 
gine .to  blow  and  emit  several  loud,  shrill 
blasts,  which  blasts  of  said  steam  whistle 
instantly  frightened  the  plaintiff's  horse,  and 
said  horse  thereby  became  suddenly  terror 
stricken  and  unmanageable  and  ran  away. 
Jumped  down  a  rock  embankment  turned  the 
buggy  over,  threw  the  plaintiff  out  of  the 
buggy  onto  a  brick  pavement  thereby  inflict- 
ing grievous  itersonal  Injuries  to  plaintiff," 
etc. 

Counsel  for  defendant  in  answer  to  the 
contention  of  their  opponents  that  numerous 
errors  prejudicial  to  plaintiff  were  commit- 
ted at  the  trial,  argue  that,  since  the  petition 
omits  to  allege  that  the  act  of  sounding  the 
whistle  under  the  bridge  was  unnecessary, 
it  falls  to  include  an  essential  element  of  a 
good  cause  of  action  and  Is  so  vitally  defec- 
tive that  the  court  erred  in  overruling  the 
demurrer  and  in  overruling  the  subsequent 
objection  offered  at  the  trial  against  the  in- 
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trodueOon  of  any  evidence.  And  on  the 
hypothesis  that  the  evidence,  when  consid- 
ered In  Its  phase  most  favorable  to  plainUil, 
falls  to  show  that  the  whistling  was  nn- 
necessary  to  the  proper  operation  of  the 
train,  counsel  further  insist  that  the  demur- 
rer to  the  evidence  asked  by  defendant  should 
have  been  given.  On  the  other  hand,  the 
sufUciency  of  the  petition  and  of  plaintiff's 
evidence  to  take  the  case  to  the  Jury  are 
predicated  by  counsel  for  plaintiff  upon  the 
theory  that  the  pleaded  and  proved  fact  of 
whistling  under  the  bridge  of  Itself  bespeaks 
a  negligent  breach  by  defendant  of  a  duty 
it  owed  travelers  on  the  public  highway,  of 
which  the  bridge  was  a  part,  and  imposed  the 
burden  upon  defendant  of  showing  that  such 
an  act  was  Indispensable  to  the  proper  op- 
eration of  the  train. 

[1, 2]  The  gist  of  the  action  is  a  negligent 
bi'each  of  duty  defendant  owed  to  Pontius, 
and  the  burden  of  pleading  and  proving  sudi 
actionable  negligence  remained  with  the 
plaintiff  to  the  end  of  the  case.  If  an  act 
resulting  in  an  injury  is  of  such  a  nature  that 
all  reasonable  minds  would  unite  in  pro- 
nouncing it  a  culpable  breach  of  duty,  it 
is  negligence  in  law.  "Negligence  is  al- 
ways a  question  for  the  Jnry,  when  there  is 
any  doubt  as  to  the  facts  or  as  to  the  in- 
ferences to  be  drawn  from  them"  (Railroad 
v.  Barnett,  S9  Pa.  259,  98  Am.  Dec.  346),  but 
Is  a  question  of  law  where  no  ench  doubt  ap- 
pears and  where,  as  stated,  the  established 
facts  leave  no  room  for  an  honest  difference 
of  opinion  among  reasonable  minds.  If  the 
mere  act  of  sounding  the  whistle  under  the 
bridge  in  any  event  and  under  any  circum- 
stances was  per  se  negligence  (i.  e.,  negli- 
gence in  law),  plaintiff  discharged  his  bur- 
den of  proof  in  showing  that  «uch  act  was 
the,  proximate  cause  of  the  injury  of  Pontius, 
and  the  court  did  not  err  in  overruling  the 
demurrer  to  the  evidence;  but,  if  such  act 
was  prompted  by  a  necessity  for  its  per- 
formance in  the  proper  oi)eratlon  of  the 
train,  plaintiff  has  fiilled  to  make  out  a 
case  to  go  to  the  Jury,  since  be  has  failed  to 
show  one  of  the  constitutive  facts  of  a  good 
cause,  viz.,  that  the  act  was  unnecessary. 

[3]  It  does  not  appear  and  is  not  charged 
that  the  train  was  stopped  at  an  improper 
place.  It  was  seeking  admittance  to  the 
yards  and  could  not  go  on  until  a  clear  track 
was  prepared  for  it  The  rules  of  the  com- 
pany, as  well  as  the  obvious  and  most  per- 
emptory necessities  of  the  situation,  required 
the  engineer  to  signal  the  rear  brakeman  to 
go  back  on  the  track  for  the  protection  of 
life  and  property.  That  signal  consisted  of 
four  blasts  of  the  whistle,  which  were  given 
before  Pontius  arrived  at  tbe  east  end  of  the 
bridge.  It  was  Just  as  necessary  to  the  prop- 
er operation  of  the  train  to  call  back  tbe 
brakeman  when  the  train  was  ready  to  pro- 
ceed as  it  was  to  send  him  out,  and,  If  tbe 
engineer  was  negligent  in  giving  one  signal, 
he  was  negligent  in  giving  the  other.    That 


both  signals  were  necessary  is  a  fact  about 
which  there  can  be  no  dispute.  They  were 
the  only  adequate  means  the  engineer  had 
for  communicating  with  trainmen  and  others 
connected  with  the  operation  of  the  train, 
and  to  hold  that  he  bad  to  refrain  from  us- 
ing them  because  of  his  duty  towards  travel- 
ers waiting  to  use  the  bridge  would  be  to 
place  that  duty  above  the  duty  to  properly 
operate  and  protect  his  train  and  to  prevent 
it  from  coming  into  collision  with,  other 
trains.  The  law  In  this  state  gives  superior- 
ity to  the  latter  duty.  Where  a  railroad 
crosses  or  runs  parallel  to  a  public  road  or 
street,  the  trainmen  owe  no  duty  of  refrain- 
ing f^om  making  usual  and  necessary  noises 
incident  to  the  proper  and  safe  operation  of 
a  train  but  to  be  within  the  bounds  of  rea- 
sonable care,  which  is  the  test  of  duty,  must 
not  operate  it  in  an  imusual  or  unnecessary 
way  and  thereby  endanger  the  safety  of  trav- 
elers on  tbe  highway.  Brown  v.  Railway, 
89  Mo.  App.  192;  Feeney  v.  Railroad,  123 
Mo.  App.  420,  99  S.  W.  477 ;  Phelan  v.  Pav- 
ing Co.,  227  Mo.  loc.  dt  708,  127  S.  W.  318, 
137  Am.  St  Rep.  682.  The  controlling  ques- 
tion, therefore,  in  every  case  of  this  charac- 
ter Is  whether  tbe  Injury  was  caused  by  an 
unusual  or  unnecessary  manipulation  of  the 
train,  and  the  burden  Is  on  the  plaintiff  to 
show  by  proof  that  the  injurious  act  was  un- 
usual or  unnecessary.  As  is  well  said  by 
the  Supreme  Court  of  Pennsylvania  In  Far- 
ley V.  Harris,  186  Pa.  loa  dt  442,  40  AtL 
798:  "An  act  In  itself  lawful,  and  which 
may  have  been  prompted  by  the  exercise  of 
care,  yet  which  inddentally  results  In  Injury 
to  another,  does  not  Justify  an  inference  of 
negligence.  To  hold  otherwise  would  cast 
on  every  steam  railroad  and  factory  the 
burden  of  proving  in  every  case,  where  a 
horse  was  startled  by  a  steam  whistle,  that 
the  use  of  it  at  that  particular  Juncture  was 
not  negligent  but  for  a  proper  purpose ;  thus 
in  effect  raising  a  presumption  of  negligence 
against  a  defendant  from  the  mere  use  of 
an  entirely  lawful  appliance.  Concede,  as 
we  do  concede^  in  all  its  force,  the  principle 
that  an  act  In  Itself  lawful  may  be  negligent- 
ly performed,  nevertheless,  if  negligent  per- 
formance be  averred,  it  must  be  proved.  It 
will  not  be  presumed  from  the  mere  fact  of 
Injury  to  another."  In  that  case  it  was  held 
that  It  is  not  negligence  per  se  for  tbe  whis- 
tle of  a  running  locomotive  to  be  sounded 
under  a  highway  bridge. 

In  Brown  v.  Railway,  supra,  we  observed 
by  way  of  Illustration  that  engineers  should 
not  sound  the  whistle  "when  passing  under 
a  bridge  where  horses  and  vehicles  are  like- 
ly to  be  passing  over  at  any  time" ;  and  the 
Supreme  Court  of  Tennessee  expressed  the 
same  view  In  Mitchell  v.  Railroad,  100  Tenn. 
329,  332,  45  S.  W.  337,  338  (40  L.  R.  A.  426), 
in  a  case  where  the  whistle  of  a  running- 
train  was  sounded  under  a  bridge  and  fright- 
ened a  team  that  was  being  driven  across. 
We  quote  from  the  opinion:    "Ordinarily  the 
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use  of  a  wblatle  Is  of  machinery  and  appli- 
ance necessary  for  many  practical  purpos- 
es, and  where  osed  nnder  ordinary  circum- 
stances, no  Inference  of  negligence  could  be 
drawn,  but  It  Is  obvious  that  a  blowing  un- 
der a  bridge  is,  in  the  absence  of  some  spe- 
cial necessity  therefor,  an  unnatural  and 
reckless  ad,  liable  to  cause  great  damage, 
and  the  circumstances  and  surroundings  call, 
therefbre,  for  proof  of  its  necessity  when  the 
act  occasions  the  damage  to  be  anticipated. 
The  proof  of  such  a  blowing  under  such  cir- 
cnmstances  Is  sufficient  to  authorize  the  pre- 
sumption of  negligence.  The  onus  is  shifted, 
to  explain  and  Justify  or  excuse  It,  upon  him 
who  does  it.  This  burden  may  be  success- 
fully canted,  but  it  cannot  be  ayolded  by 
demurrer  to  plaintiff's  evidence  establishing 
the  act," 

In  effect  the  rule  announced  in  these  two 
cases  Is  that  an  Inference  of  negligence  may 
be  indulged  by  the  triers  of  fact  from  the  act 
of  an  engineer  of  a  running  train  in  sur- 
prising teams  crossing  an  overhead  bridge 
nith  terrifying  blasts  from  the  locomotive 
whistle  emitted  under  the  bridge.  On  the 
face -of  it  such  an  act  ordinarily  would  seem 
to  be  unnecessary  and  to  denote  a  disregard 
for  the  rights  of  others,  though  there  might 
be  some  sudden  emergency,  such  as  the  dis- 
covery of  animals  on  the  track,  that  would 
make  its  performance  Imperative,  In  which 
event  it  could  not  be  regarded  as  negligence 
under  our  ruling  in  the  Brown  Case.  How- 
ever this  may  be,  the  present  case  does  not 
fall  within  the  scope  of  that  rule,  and  there 
is  nothing  in  Its  facts  from  which  an  Infer- 
ence of  negligence  may  be  indulged.  This 
heavy  freight  train  had  been  stationary  for 
more  than  ten  minutea  There  was  no  one 
on  the  bridge,  nor  had  the  engineer  any  rea- 
son to  anticipate  that  any  one  would  be  sur- 
prised there  by  the  blowing  of  a  signal 
which  was  necessary  to  be  given.  To  say 
that  the  engineer  might  not  use  the  whistle, 
the  only  means  available^  to  send  out  and 
call  back  the  rear  brakeman  without  being 
guilty  of  negligence  would  be  to  deny  the  ex- 
istence of  his  duty  to  properly  protect  his 
train  and  any  other  that  might  be  following 
it  The  injury  of  Pontius  is  shown  conclu- 
sively to  have  been  caused  by  one  of  the 
ordinary  risks  of  a  proper  operation  of  a 
train  over  a  road  crossing,  which  he  should 
have  anticipated  and  might  have  avoided. 

It  Is  not  necessary  to  decide  whether  or 
not  the  petition  would  be  sufficient  to  sup- 
port a  verdict  The  evidence  shows  plaintiff 
has  no  case,  and  the  learned  trial  Judge 
would  not  have  erred  had  he  sustained  the 
demurrer  to  the  evidence.  With  the  case  in 
such  posture,  the  errors  as^gned  by  plain- 
tiff are  immaterial,  as  Is  also  the  point  made 
by  counsel  for  defendant  against  the  order 
reviving  the  cause. 

The  Judgment  is  affirmed.    All  concur. 


PRICE  V.  CITY  OF  MARTVILLH. 

(Kansas  City  Court  of  Appeals.    MissoorL 

October  Term,  1913.) 

1.  Plbadirq  (S  428*)— Objkohons  —  Objzo- 
TioH  TO  Evidence. 

An  objection  to  a  petition,  first  made  at 
the  trial  by  objecting  to  the  aamission  of  evi- 
dence because  the  petition  fails  to  state  a  cause 
of  actioiL  can  prevail  only  in  case  the  petition, 
construed  with  every  reasonable  intendment  in 
its  favor  wliich  the  allegations  will  justify, 
wholly  fails  to  state  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  14.S3-1436;   Dec.  Dig.  I  42&*] 

2.  Mtjiucipai.  Cobfobations.(|  768*)— Dbfbo- 
Tivs  Stbeets— SidsWai.ks'-jnatxtbe  or  De- 
fect. 

Cities  are  not  required  to  make  their  side- 
walks level  and  without  Incline  or  grade  regard- 
less of  the  topography ;  and,  where  a  sidewalk 
is  not  negligently  constructed,  nor  allowed  to 
become  unsafe  or  dangerous,  an  injury  caused 
by  mere  slant  in  the  walk  is  not  actionable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1622,  1624,  mS: 

Dec.  Dig.  I  tea*] 

3.  Municipal  Cokforations  (|  768*)  — 
Stbbeib— Defects— STXF-Orr. 

A  city  is  not  liable  for  a  step-off  In  a  side- 
walk rendered  necessary  in  the  construc^on  of 
the  walk,  and  which  is  maintained  in  a  reason- 
ably and  ordinarily  safe  condition ;  the  plan  of 
construction  not  being  manifestly  unsafe. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C^nt  Dig.  H  1622,  1624,  1625; 
Dec.  Dig.  I  768.*] 

4.  Municipal  Cobforations  (i  768*)— Side- 
walks—DErEcTs. 

Where  plaintiff  was  injured  by  stepping  on 
a  low  place  in  a  sidewalk  at  night,  which  was 
the  result  of  a  defect  in  the  walk,  and  not  a 
mere  step-off,  resulting  from  the  plan  of  con- 
struction made  necessary  by  surrounding  topo- 
graphical conditions,  and  the  city  had  notice  of 
the  defect,  but  had  failed  to  repair  the  same, 
the  city  was  liable. 

[Ed.  Note.— For'  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  1622,  1624,  1&25; 
Dec.  Dig.  I  768.*] 

6.  Municipal  Cobpobations  (|  816*)— Vaki- 

ANCE— Issues  and  Pbooe. 

Where,  in  an  action  for  injuries  to  plaintiff 
on  a  defective  sidewalk,  the  petition  alleged  a 
defect  in  the  walk  and  a  fall  thereon,  evidence 
held  not  to  constitute  a  variance  as  showing 
that  plaintiff  walked  into  a  ditch  instead  of  Into 
a  low  place  in  the  walk. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1711-1716,  1718, 
1720-1723;    Dea  Dig.  |  816.  *1 

6.  Municipal  Cobpobations  (J  821*)— Defec- 
tive Sidewalks— Negligence  —  Question 

FOB  JUBT. 

In  an  action  for  injuries  to  plaintiff  by 
stepping  off  of  a  low  place  on  the  center  stone 
of  a  flag  walk,  whether  the  city  was  negligent 
in  permitting  such  defect  to  remain  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Munioipal 
Corporations,  Cent  Dig.  {|  1745-1757;  Dec. 
Dig.  {  821.*] 

7.  Tbial  (S  260*)— Request  to  Chabob— In- 
BTBUcnoNS  Given. 

Where  the  court  in  four  instmetions  charg- 
ed that  plaintiff  could  recover  only  in  case  she 
exercised  the  care  and  caution  that  an  ordinarily 
prudent  person  would  exercise  under  like  con- 
ditions and  circumstances,  and  could  not  re- 
cover if  she  walked  over  the  crossing  in  a  negli- 
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gent  manner.  It  was  not  error  to  refase  a  re- 
qaest  to  charge,  declaring  the  care  required  of 
a  person  in  walking  over  such  walk. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  651-6S8;   Dec.  Dig.  |  260.*] 

Appeal  from  Circuit  Court,  Nodaway  Coun- 
ty;  Wm.  a  Ellison,  Judge. 

Action  by  Laura  Price  against  the  City  of 
HaryvUle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  B.  Wiles  of  Cherokee,  Okl.,  for  appel- 
lant. Cook,  Cummins  ft  Dawson,  of  Mary- 
vllle,  for  respondent 

TRIMBItE,  J.  An  action  for  damages 
from  a  fall  caused  by  an  alleged  defect  In  a 
street  crossing.  The  petition  charges  that 
the  walk  or  crossing  at  the  point  in  question, 
was  in  an  unsafe  and  dangerous  condition  In 
that  the  earth  under  said  crossing  or  walk 
at  said  point  had  washed  away,  allowing  the 
walk  to  sink  so  as  to  leave  a  depression  or 
sunken  place  which  would  cause  persons 
stepping  into  same  to  fall  and  injure  them- 
selves; that  this  condition  had  existed  for 
Bucb  a  length  of  time  prior  to  the  injury  that 
the  city  knew  of  It,  or,  by  the  exercise  of 
ordinary  care  might  have  dlBCovered  it,  and 
by  ordinary  diligence  might  have  repaired 
said  walk  before  plalntUf  got  hurt,  and  that 
the  city  was  negligent  in  permitting  the  walk 
to  remain  in  such  condition;  that  plalntllf, 
while  walking  on  said  walk  after  dark,  and 
using  due  care,  stepped  into  said  sunken 
place,  and  was  thrown  down  and  thereby  in- 
jured. The  answer  was  a  general  denial  and 
a  plea  of  contributory  negligence. 

It  is  admitted  that  plaintiff  was  seriously 
Injured  as  a  result  of  her  fall;  that  the 
walk  or  crossing  had  been  in  a  more  or  less 
defective  condition  for  a  long  time  prior  to 
the  injury,  and  the  city  treasurer  had  noti- 
fied the  mayor  of  such  condition  about  a 
week  or  10  days  before  plaintiff  fell.  There 
are  but  two  questions  of  fact  left  in  dispute, 
to  wit:  Was  the  walk  reasonably  safe  for 
travel ;  and  was  plaintlfl  in  the  exercise  of 
due  care? 

The  walk  extended  north  across  an  east 
and  west  street,  and  lay  on  the  west  side  of 
the  intersection  of  this  street  with  another 
niiinlng  north  and  south.  Along  the  south 
side  of  this  Intersection,  and  running  east 
and  west,  a  12-lnch  drain  tUe  bad  been  laid 
three  feet  under  ground.  It  extended  west 
to  the  west  line  of  the  north  and  south  cross- 
ing walk  in  question.  The  ditch  in  which 
the  drain  tile  lay  was  filled,  and  the  tile  of 
coarse  covered,  but,  from  the  west  edge  of 
the  walk  on  west,  the  ditch  was  open.  The 
walk  was  made  of  brick  where  It  crossed  the 
central  or  wagon  traveled  portion  of  the 
street,  but  from  thence  south  across  the  park- 
ing of  the  street,  and  over  this  drain  tile,  a 
distance  of  about  15  feet,  to  the  sidewalk  run- 
ning east  and  west,  the  crossing  walk  was 
made  of  fiagstones.    These  were  about  tour 


feet  long  and  two  ftet  wide,  and,  were  laid 
lengthwise  east  and  west,  making  the  walk 
four  feet  wide.  Two  of  these  flagstones  lay 
over  this  filled  ditch,  one  of  them  directly  over 
the  drain  tile.  The  west  end  of  the  tUe  was 
under  them,  or  stopped  flush  with  the  west 
end  of  said  stones.  Thus  there  was  an  open 
unprotected  ditch  three  feet  deep  extending 
west  from  the  west  edge  of  said  walk,  or 
crossing  over  this  drain  tile.  The  space  over 
the  tile  and  underneath  the  stones  had  been 
filled  with  rock,  sand,  and  gravel,  to  the 
depth  required  to  maintain  the  flagstones 
over  the  drain  tile  in  proper  place.  A  12- 
inch  board  had  been  set  up  edgewise  at  the 
west  end  of  and  flush  with  the  edge  and  sur- 
face of  said  flagstones  to  hold  this  filling  ma- 
terial under  the  stones  in  proper  place.  A 
long  time  prior  to  plaintiff's  fall  the  filling 
under  the  two  flagstones  had  washed  out,  and 
this  caused  the  two  stones  to  settle  down  at 
their  west  end.  This  left  a  sudden  step-off 
or  depression  in  the  walk,  the  depth  of  which 
was  disputed.  But,  as  there  was  evidence 
from  which  the  Jury  could  find  that  it  was 
from  six  to  eight  inches  in  depth,  and,  as  the 
verdict  was  for  plaintiff,  we  must  accept  the 
depth  of  the  8tQ>-off  as  being  six  or  eight 
Inches,  and  the  walk  as  dangerous  and  un- 
safe. 

On  a  November  night,  after  dark,  the 
plaintiff,  in  going  to  call  on  a  friend,  was 
walking  south  on  the  walk  in  question,  when 
her  right  foot  stepped  into  what  she  termed 
"some  low  place,"  causing  her  to  lose  her 
balance  and  tail  into  the  ditch.  She  testi- 
fied that  she  was  on  the  walk  over  the  tiling 
at  the  time  she  stepped  into  the  depression, 
and  that  she  did  not  fall  face  foremost  into 
the  ditch,  but  lengthwise  thereof.  She  was 
not  acquainted  with  the  crossing,  not  having 
occasion  to  travel  it;  she  had  been  down  in 
that  locality  about  a  month  before  that  in 
the  daytime,  but  did  not  know  that  she  cross- 
ed on  that  walk,  and  at  any  rate  did  not 
know  of  its  condition.  The  board  located  at 
the  west  edge  of  the  walk  extended  above  the 
fiagstones,  and  on  cross-examination,  when 
asked  if  she  strudc  said  board  when  she  fell 
Into  the  ditch,  she  said  she  did  not  know,  as 
it  happened  so  quickly. 

[1]  The  objection  is  made  that  the  petitioa 
falls  to  state  a  cause  of  action.  No  demurrer 
was  filed,  nor  motion  to  have  the  petitioa 
made  more  definite  and  certain.  The  objec- 
tion was  merely  to  the  introduction  of  any 
evidence  under  the  petition  because  it  failed 
to  state  a  cause  of  action.  An  objection 
made  in  this  manner  is  not  effective  against 
a  petition  which  states  a  cause  of  action, 
however  defectively.  Such  an  objection  can 
prevail  only  when  the  petition  wholly  fails 
to  state  any  cause  of  action.  Against  sncta. 
an  objection  every  reasonable  Intendment 
which  the  allegations  of  the  petition  will  jus- 
tify must  be  made  in  fbvor  of  the  petition. 
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Smith  T.  Wabaab  Railroad  Co.,  128  Mo.  App. 
413.  loc.  dt  422,  107  S.  W.  22;  State  ex  reL 
T.  Delaney.  122  Mo.  App.  239,  loc.  dt  24S,  99 
a  W.  1. 

[2-4]  The  point  Is  made,  however,  that  the 
petition  wholly  failed  to  state  any  cause  of 
action  because  "a  mere  sinking  down  of  the 
crossing  or  onevenness  In  it  does  not  consti- 
tute an  actionable  defect"  The  cases  cited 
do  not  sustain  such  a  broad  proposition.  It 
is  true  cities  are  not  required  to  make  their 
sidewalks  lerel,  and  without  Incline  or  grade, 
regardless  of  the  topography.  And  where  a 
sidewalk  Is  not  negligently  constructed,  nor 
allowed  to  become  unsafe  or  dangerous,  an 
injury  caused  by  a  mere  slant  in  the  walk 
Is  not  actionable.  Neither  Is  a  city  liable  for 
a  step-off  rendered  necessary  in  the  con- 
itmction  of  a  walk,  and  which  is  maintained 
in  a  reasonably  and  ordinarily  safe  condi- 
tion, and  the  plan  of  construction  is  not  man- 
ifestly unsafe.  But  the  defect  complained  of 
here  Is  not  a  step-off  resulting  from  the  plan 
of  constmctlon  and  made  necessary  by  the 
surrounding  conditions  or  topography,  nor 
was  it  a  mere  slant  in  the  walk,  as  was  the 
fact  in  the  cases  dted  In  support  of  the 
proposition  contended  for.  Nor  was  It  a 
mere  rounded  depression  so  slight  as  not  to 
suggest  to  the  mind  of  an  ordinarily  prudent 
and  careful  man  that  It  was  dangerous,  as 
was  the  case  In  Hamilton  v.  Buffalo,  173  N. 
Y.  72,  65  N.  E.  944.  In  said  case,  also,  the 
fall  occurred  In  the  daytime,  and  the  person 
failing  knew  of  the  depression  but  It  was  not 
sufBdent  to  cause  him  to  think  of  It  as  dan- 
gerous. In  the  case  at  bar,  the  fall  occurred 
at  night,  the  plaintiff  did  not  know  of  the 
"low  place"  or  step-off,  and  It  was  of  such 
extent  and  diaracter  as  to  cause  the  treas- 
urer of  said  dty  to  report  its  existence  to 
the  mayor.  And  other  persons  in  the  vicinity 
had  avoided  crossing  on  the  walk  because  of 
Its  condition. 

[S,  t]  It  Is  next  urged  that  the  demurrer  to 
plaintiff's  evidence  should  have  been  sustain- 
ed because  there  was  a  fatal  variance  be- 
tween the  allegations  of  the  petition  and  the 
proof.  This  Is  on  the  theory  that  the  peti- 
tion allied  a  defect  in  the  walk  and  a  fall 
thereon,  while  the  evidence  shows  that  plain- 
tiff did  not  fall  by  reason  of  stepping  into  a 
defect  In  the  walk,  but  that  she  fell  because 
She  carelessly  walked  into  the  ditch.  A 
careful  examination  of  the  evidence  In  plain- 
tMTs  behalf  discloses  that  she  was  not  only 
on  the  walk,  but  .that  she  stepped  into  a  'low 
place"  on  the  walk  Just  over  the  drain  tile 
and  opposite  the  end  of  the  open  ditch.  And 
while  some  of  the  witnesses  say  the  depres- 
sion was  "not  more  than  an  Inch  or  two," 
their  evidence  discloses  that  what  they  really 
testified  to  was  that  the  rock  over  the  drain 
tile  had  snitk  down  at  the  west  end  some 
rix  or  eight  Inches,  and  that  the  middle  rock 
bad  sunk  down  until  there  was  a  drop  of 
two  Inches  at  the  edces  thereof;    that  la, 


that  the  middle  rock  over  the  drain  tile  had. 
sunk  two  Inches  lower  than  the  flagstones  on 
either  side  of  the  center  stone.  Under  these 
drcumstances,  and  in  view  of  the  Jury's  ver- 
dict, we  cannot  say  that,  as  matter  of  law, 
the  defect  in  the  walk  was  not  an  actionable 
one,  nor'  can  it  be  said  that  there  was  a 
variance  in  the  proof,  or  that  the  evidence 
conclusively  shows  that  plaintiff  merely 
walked  into  the  ditch  Instead  of  falling  from 
the  walk  into  the  ditch  as  a  result  of  step- 
ping Into  the  depression.  A  step-off  of  only 
two  inches  at  the  center  rock  in  this  particu- 
lar place,  and  under  the  surroundings  shown 
herein,  would  be  suffldent  to  cause  one  walk- 
ing in  the  dark,  and  not  expecting  It,  to 
lose  his  balance  and  fall.  At  least  It  would 
be  suffldent  to  require  the  question  of  the 
reasonable  safety  of  the  walk  to  be  submit- 
ted to  a  Jury. 

[7]  Complaint  Is  made  of  the  refusal  of  de- 
fendant's Instruction  No.  5.  This  Instruction 
bore  on  the  question  of  the  care  required  of 
plaintiff  in  walking  over  said  walk.  In  four 
given  instructions,  three  for  the  plaintiff  and 
one  for  the  defendant  the  Jury  was  told  that 
plaintiff  could  recover  only  in  case  she  was 
In  the  exerdse  of  the  care  and  caution  that 
an  ordinarily  prudent  person  would  exerdse 
under  like  conditions  and  drcumstances,  and 
that  she  could  not  recover  if  she  walked  over 
the  crossing  in  a  negligent  manner.  In- 
struction No.  6  could  therefore  have  been 
properly  refused  as  being  already  covered 
by  other  given  Instructions.  While  it  Is 
true  an  Instruction  In  perhaps  similar 
terms  was  held  not  to  be  erroneous  in  Ryan 
V.  Kansas  City,  232  Mo.  471,  134  S.  W.  666, 
985,  and  the  court  refused  to  reverse  the 
case  because  it  was  given,  yet  this  Is  not  a 
holding  that  a  case  should  be  reversed  for 
failure  to  give  such  Instruction  when  the 
question  of  the  care  required  of  plaintiff  has 
been  fully  covered  by  other  instructions.  A 
dose  study  of  the  language  used  by  Graves, 
J.,  In  the  Ryan  Case  discloses  that  what  is 
really  dedded  is  that  the  necessity  of  a 
dtizen  to  use  reasonable  dlUgence  to  discover 
defects  is  a  part  of  and  is  included  In  the 
ordinary  care  always  required,  and  not  that 
the  citizen  must  travel  with  his  eyes  glued  to 
the  sidewalk  in  order  to  discover  defects  not 
readily  nor  easily  discernible ;  hence,  as  the 
Instruction  covered-  no  more  than  ordinary 
care,  it  was  not  error  to  give  it  And  as 
sudi  an  instruction  covers  no  more  than  the 
ordinary  care  required  of  persons  using  the 
streets,  it  is  also  not  error  to  refuse  It  when 
other  Instructions  have  been  given  covering 
that  point 

The  other  assignments  of  error  are  but 
amplifications  of  those  hereinbefore  con-, 
sldered. 

The  case  was  properly  tried  and  we  are 
unable  to  find  any  substantial  reason  for  dis- 
turbing the  verdict.  The  Judgment  Is  there- 
fore affirmed.    All  concur. 


Digitized  by 


Google 


298 


161  SOTTTHWESTBRN  BEPORTES 


(Ho. 


BXCELSIOK    STOVE    MFG.    CO.   ▼. 

MILLION. 

(Kansaa  City  Court  of  Appeals.     Missouri. 

Dec  1,  1913.) 

1.  Saibs  (i  426»)— Wabbantt— Bbkach— Hkm- 

BDIES. 

On  a  breach  of  warranty,  tlie  buyer  may 
keep  the  chattel  and  sue  for  damages  and  re- 
cover the  difference  in  value  between  the  chattel 
as  warranted  and  its  actual  value  in  its  defec- 
tive condition,  or  he  may  within  a  reasonable 
time  reject  and  return  the  chattel  to  the  seller 
and  sne  for  the  full  amount  paid  on  tlie  price. 

[ISd.  Note.— For  other  cases,  sec  Sales,  Cent 
Dig.  §S  1207,  1208;    Dec.  Dig.  {  426.*] 

2.  Sales  ({  428»)— Wabbahtv— Brkach— But- 
eb's  Election'. 

Where,  in  an  action  for  the  price  of  certain 
stoves,  the  buyer  elected  to  keep  the  stoves  and 
have  recourse  on  the  seller  for  damages  sustain- 
ed by  breach  of  warranty,  he  was  bound  to 
pay  the  contract  price,  and  was  entitled  to  set 
up  bis  damages  by  way  of  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1214-1223;    Dec.  Dig.  {  428.*] 

8.  Justices  or  the  Peace  (S  174*)— Set-Off 

AND  COUNTSBCLAIU— InCBEASED  ON  APPEAI/. 

Under  Rev.  St  1900,  S  7586,  providing  that 
no  set-oS  or  counterclaim  shall  be  pleaded  in 
the  appellate  court  that  was  not  pleaded  before 
the  justice  of  the  peace  before  whom  the  action 
was  instituted,  defendant  cannot  amend  a  coun- 
terclaim before  a  justice  so  as  to  enlarge  the  de- 
mand on  appeal  to  the  circuit  court 

lEA.  Note. — For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  U  665^3;    Dec.  Dig.  { 

Appeal  from  Clrcait  Conrt,  Buchanan 
County;  William  D.  Rusk,  Judge. 

Action  by  the  Excdsior  Stove  Bilanufac- 
turing  Company  against  Mark-  M.  Million. 
Judgment  lor  defendant,  and  plalntiH  ap- 
peals.   Reversed  and  remanded. 

Street  &  Rogers,  of  St  Joseph,  for  appel- 
lant A.  Bowers,  of  St  Joseph,  for  respond- 
ent 

'  JOHNSON,  J.  In  July,  1912,  plalntlft,  a 
manufacturer  of  stoves  In  Qulncy,  lU.,  sued 
defendant  in  a  Justice  court  upon  an  account 
for  stoves  delivered  in  March,  1908,  to  de- 
fendant, who  at  that  time  was  a  retail  mer- 
chant in  Sheridan,  Mo.  The  total  value  of 
the  stoves  as  shown  by  the  itemized  account 
attached  to  plaintiff's  statement  was  $245.- 
97,  and  the  suit  was  for  the  recovery  of  that 
amount  less  a  credit  of  $48.55,  paid  on  the 
account  June  19,  1909. 

Defendant  appeared  in  answer  to  the  sum- 
mons and  filed  the  following  counterclaim  .- 
"The  defendant  for  his  counterclaim  and 
cause  of  action  against  said  plaintiff  al- 
leges and  says  that  said  plaintiff  sold  de- 
fendant several  cook  stoves  upon  a  warran- 
ty that  said  stoves  were  good  stoves  and 
would  give  good  satisfaction;  that  the  de- 
fendant relying  upon  said  warranty  sold 
one  of  said  stoves  to  Jesse  Grace ;  that  said 
stove  was  not  a  good  stove  and  did  not  give 
satisfaction,  and  after  said  Grace  had  tried 
said  stove  and  it  failed,  defendant  notified 


said  company,  and  they  undertoolc  to  put 
said  stove  In  order  and  undertook  to  make 
it  do  good  work,  and  could  not;  that  said 
Grace  sued  said  Million  in  the  justice  conrt 
at  Sheridan,  Mo.,  for  the  purchase  price  to 
wit,  $45,  and  in  said  court  in  Sheridan, 
Mo.,  recovered  judgment  for  said  purchase 
price  for  $45  and  costs  $19.55,  all  of  which 
defendant  paid;  that  defendant  paid  $50 
for  attorney  fees  to  defend  said  suit;  that 
by  reason  of  plaintiff's  breach  of  contract 
and  warranty  as  aforesaid  defendant  was 
damaged  In  loss  of  business  in  the  sum 
of  $200.  Wherefore  defendant  asks  judg- 
ment against  plaintiff  for  costs  paid,  $19.- 
55,  attorney  fees  paid,  $50,  and  for  dam- 
ages, $200,  in  the  total  sum  of  $269.95  and 
costs." 

After  the  cause  was  appealed  to  the  cir- 
cuit court,  defendant,  over  the  objection  of 
plaintiff,  was  permitted,  to  amend  bis  coun- 
terclaim by  striking  out  the  item  for  damages 
resulting  from  loss  of  business,  and  by  in- 
serting a  new  demand  for  $25,  the  amount 
defendant  had  paid  for  freight  and  dray- 
age  on  the  arrival  of  the  stoves  at  Sheridan. 

At  the  trial  In  the  circuit  court,  counsel 
for  defendant  admitted  the  account  and  as- 
sumed the  burden  of  proof.  Defendant  was 
the  only  witness  introduced'  by  either  party, 
and  his  testimony  discloses  the  followihg 
facts:  He  gave  an  oral  order  for  the  stoves 
to  a  traveling  salesman  of  plaintiff,  who 
warranted  that  they  would  be  well  made 
and  would  give  good  service.  A  similar 
printed  warranty  was  placed  by  plaintiff  in 
the  oven  of  each  stove  for  the  benefit  of  de- 
fendant's customers.  Defendant  paid  the 
freight  and  drayage  on  the  stoves  and  placed 
them  on  sale  in  his  store,  but  did  not  make 
a  sale  until  almost  a  year  later  when  he 
sold  one  to  Jesse  Grace,  a  fellow  townsman, 
who  paid  the  purchase  price  of  $45.  The 
stove  did  not  give  good  service,  and  Grace 
complained  to  defendant,  who,  in  torn,  com- 
plained to  plaintiff. 

This  stove,  in  common  with  the  others,  ap- 
peared to  be  iu  good  condition  and  sen  ice- 
able,  but  *lt  would  not  draw."  A  represen- 
tative of  plaintiff  visited  Sheridan  in  re- 
sponse to  defendant's  complaint  and  at- 
tempted to  pnt  the  stove  in  serviceable  shape, 
but  without  success.  Grace  t>ecame  impor- 
tunate and  demanded  tliat  the  stove  l>e  taken 
back  and  his  money  refunded.  Defendant 
referred  the  demand  to  plaintiff's  agent,  who 
instructed  him  to  refuse  to  rescind  the  sale, 
and  agreed  that  plaintiff  would  reimburse 
him  for  any  outlay  he  might  be  compelled  to 
make  in  defense  of  his  customer's  demand. 
Grace  sued  defendant  as  upon  a  rescinded 
sale,  and  recovered  a  judgment  for  the  pur- 
chase price  and  costs  in  the  sum  of  $19.55. 
Defendant  paid  the  judgment  and  also  paid 
a  fee  of  $50  to  an  attorney  he  employed  to 
defend  the  suit  The  total  loss  he  sus- 
tained on  account  of  that  suit  was  $69.55. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  It  Rep'r  Indezas 
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He  did  not  aak  plaintiff  to  repay  him,  made 
BO  complaint  that  the  other  stoves  were  de- 
fective, and  did  not  offer  to  rescind  the  con- 
tract ontU  more  than  a  year  after  the  ter- 
mination of  the  Grace  suit  He  testified  on 
cross-examination:  "After  that  snlt  was 
over,  I  never  heard  anything  from  them  for 
a  long  while;  they  did  not  take  it  up.  About 
«  year  after  I  sold  out  they  notified  a  couple 
of  attorneys,  Kelso  and  some  one  from  Grant 
City,  who  came  over  and  talked  to  me.  I 
told  them  I  would  not  pay  it  and  told  them 
why.  *  •  ♦  Q.  Now,  did  yon  tell  them 
that  their  traveling  man  had  agreed  to  pay 
«osts  of  snlt  or  anything  of  that  kind?  A. 
^Vell,  as  I  say.  In  writing  to  them  I  do  not 
know  whether  I  mentioned  what  he  said  or 
not."  On  direct  examination  (referring  as 
Tre  understand  to  the  conversation  he  had 
with  the  attorney  plaintiff  employed  to  col- 
lect the  accoont),  defendant  said  "I  told  him 
there  was  his  stoves  now,  that  since  the 
company  had  refused  to  pay  this  bill  and 
tronld  not  stand  back  of  their  guaranty,  I 
did  not  want  them  and  absolutely  refused 
to  pay  them  a  nickel." 

At  the  request  of  defendant  the  conrt  in- 
structed the  Jury  as  follows : 

"(1)  If  you  find  from  the  evidence  in  this 
case  that  the  plaintiff  sold  defendant  some 
cook  stoves,  for  which  this  suit  is  brought, 
upon  a  contract  to  warrant  the  said  stoves 
to  give  satisfaction  to  defendant's  trade; 
that  the  defendant  sold  one  of  said  stoves 
only ;  that  said  stoves  were  all  alike  In  con- 
struction, and  were  worthless ;  that  the  stove 
so  sold  did  not  give  satisfaction,  by  reason 
thereof  the  purchaser  sued  the  defendant, 
and  recovered  Judgment  against  him  for  the 
purchase  price  and  costs ;  that  'the  plaintiff 
tmew  about  the  suit,  and  agreed  to  pay  all 
costs  and  Judgment  that  might  be  recovered 
against  the  defendant ;  and  that  in  said  suit 
said  purchaser  recovered  a  Judgment  against 
the  defendant  for  the  purchase  price  and  for 
costs  amounting  to  ^9;  that  the  defendant 
paid  said  costs,  and  $60  for  attorney  fees  In 
said  case,  then  your  verdict  should  be  for 
the  defendant  for  the  amount  of  said  costs 
and  attorney  fees,  said  fees -not  to  exceed 
S9,  and  also  for  such  further  sum,  If  any, 
as  you  may  find  that  the  defendant  paid  out 
for  freight  and  drayage  upon  said  stoves. 

"(2)  If  you  find  from  the  evidence  in  this 
case  that  plaintiff  sold  the  stoves  upon  a 
warranty  to  give  satisfaction  to  defendant's 
trade;  that  defendant  sold  only  one  of  the 
wok  stoves,  and  that  the  one  sold  did  not 
give  satisfaction  to  such  customer,  then  plain- 
tiff was  not  bound  to  take  any  of  said  stoves, 
and  that  the  plaintiff  cannot  recover  from 
the  defendant  on  said  contract  of  sale. 

"(3)  The  court  instructs  the  Jury  that.  If 
you  And  from  the  evidence  In  this  case  that 
plaintiff  sold  defendant  stoves  upon  a  war- 
ranty that  the  stoves  should  give  satisfaction 
to  defendant's  customers ;  that  the  defendant 


sold  only  one  of  said  stoves,  and  that  the 
same  did  not  give  satisfaction,  then  the  de- 
fendant was  not  bound  by  his  contract  to  take 
any  of  said  stoves,  and  if  you  find  that  the 
defendant  repudiated  such  contract,  and  ten- 
dered l>ack  to  plaintiff  the  stoves,  then  your 
verdict  will  be  for  the  defendant  on  the  ac- 
count" 

Thus  Instructed,  the  Jury  returned  a  ver- 
dict for  defendant  on  the  account,  and  also 
for  defendant  on  the  counterclaim  in  the 
sum  of  169.65.  Afterwards  defendant  filed  a 
remittitur  of  $26,  and  Judgment  was  entered 
for  the  amount  of  the  verdict  less  the  sum 
remitted.    Plaintiff  appealed. 

[1]  The  cause  pleaded  In  the  counterclaim 
filed  in  the  Justice  court  was  not  founded  on 
a  sale  rescinded  by  the  vendee  on  the  ground 
of  a  breach  of  warranty  by  the  vendor,  but 
was  for  the  recovery  of  the  damages  the  ven- 
dee sustained  in  consequence  of  a  breach  of 
an  express  warranty.  The  rule  is  that  where 
the  vendor  has  l>een  guilty  of  a  breach  of 
warranty  the  vendee  has  two  remedies,  viz.: 
He  may  take  and  keep  the  chattel  and  sue 
for  damages  growing  out  of  the  breach  of 
warranty,  in  which  case  he  may  recover  the 
difference  In  value  between  the  chattel  as 
warranted  and  its  actual  value  in  Its  defec- 
tive condition;  or  he  may,  wlttiln  a  reason- 
able time,  reject  and  return  the  chattel  to 
the  vendor,  and  maintain  an  action  for  the 
recovery  of  the  full  amount  paid  on  the  pur- 
chase price.  Laumeler  v.  Dolph,  146  Mo.  App. 
loc.  dt  84, 130  S.  W.  SCO,  and  cases  cited. 

[2]  Defendant  did  not  attempt  to  rescind 
the  contract  on  account  of  finding  a  defective 
stove  in  the  number  delivered  by  plaintiff, 
but  elected,  as  his  counterclaim  clearly  shows, 
to  keep  the  stoves,  and  have  recourse  on 
plaintiff  for  the  damages  he  sustained  from 
the  breach  of  warranty.  In  such  case  he  be- 
came bound  to  pay  plaintiff  the  contract  price 
of  the  stoves,  and  became  entitled  to  set  up 
his  damages  by  way  of  counterclaim.  Brown 
V.  Weldon,  27  Mo.  App.  251. 

[3]  In  the  counterclaim  he  filed  In  the  Jus- 
tice court,  he  restricted  his  damages  to  those 
resulting  to  him  from  the  defective  stove  he 
sold  to  Grace,  and  he  should  not  have  been 
allowed  to  enlarge  his  demand  by  amendment 
in  the  circuit  court,  and  certainly  should 
not  have  been  allowed  to  go  to  the  Jury  on 
the  issue  of  a  rescinded  contract  which  was 
repugnant  to  the  issues  tendered  by  his  plead- 
ing and  evidence.  The  statute  reads  that  "no 
set-off  nor  counterclaim  shall  be  pleaded  in 
the  appellate  conrt  that  was  not  pleaded  be- 
fore the  Justice."  Section  7586,  Rev.  St  1909. 
A  counterclaim  may  be  amended  In  the  cir- 
cuit court  but  not  to  change  the  cause  of  ac- 
tion, nor  add  a  new  cause  to  that  originally 
pleaded.  Manifestly  defendant  would  have 
been  entitled  to  set  up  his  whole  damage  re- 
sulting from  the  alleged  breach,  but  he  chose 
to  plead  only  a  single  item,  and  must  be  held 
to  the  ground  of  his  own  selection. 
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Under  the  admission  of  defendant  that  the 
account  was  correct,  the  Jury  shonld  have 
been  Instrncted  to  return  a  verdict  for  plain- 
tiff In  the  amonnt  of  the  account,,  and  the 
only  Issues  submitted  nnder  the  counterclaim 
should  have  been  those  relating  to  the  dam- 
ages, if  any,  defendant  sustained  on  account 
of  the  stove  sold  to  Grace. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded.   All  concur. 


yiFB  V.  CHICAGO  *  A.  B.   CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Dec.   1,   1913.     Rehearing    Denied, 

Dec.  12,   1913.) 

1..  Railboads  (I  304*)— Cbossinos-Obbtbuo- 

TioN— Statutes. 

While  it  would  be  negligence  per  se  for 
trainmen  to  allow  a  crossing  to  be  blocked  a 
longer  time  than  tkat  specified  In  Laws  1911, 
p.  153,  forbidding  a  railroad  company  to  oc- 
cupy a  public  croBsing  for  a  longer  penod  than 
five  minutes,  yet  the  statute  allowed  trainmen 
a  reasonable  exercise  of  the  privilege  to  ob- 
struct a  crossing  for  a  time  within  that  speci- 
fied as  the  maximum  limit,  but  the  statute 
did  not  supersede  or  impair  the  common-law 
duty  of  train  operatives  to  exercise  reasonable 
care  at  public  road  crossings,  which  means 
care  commensurate  with  the  danger  peculiar  to 
a  given  crossing. 

[E^d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  964;    Dec.  Dig.  |  304.*] 

2.  RAII.B0AD8  (I  810*}— Cbobsings— Cask  Rb- 

qUIBED. 

The  degree  of  care  required  by  railroads 
at  public  crossings  depends  on  the  facts  and 
circumstances  of  each  particular  case,  and  the 
fact  that  a  statute  may  prescribe  certain  pre- 
cautions does  not  relieve  the  railroad  company 
from  adopting  others  which  may  be  dictated 
by  common  prudence  so  as  to  safeguard  the 
publle  using  the  crossing. 

[Ed.  Note. — For   other  cases,   see  Railroads, 
Cent  Dig,  H  082-987;    Dec.  Dig.  |  310.*] 

3.  RAII.BOADS  (i  304*)— Crossimos— Obstbuo- 
TION— Rkasonablb   Cabe. 

A  freight  train,  having  gone  on  a  passing 
track  over  a  country  road  to  permit  the  pas- 
sage of  a  passenger  train,  was  cut  at  a  highway 
crossing,  and  remained  so  until  the  operatives 
saw  the  approach  of  the  passenger  train  when 
the  crossing  was  closed  preparatory  to  moving 
the  train.  In  the  meantime,  plaintiff's  horse 
drawing  a  buggy  in  which  was  an  intoxicated 
and  unconscious  driver  passed  onto  the  main 
track,  and  being  unable  to  proceed  was  struck 
by  the  coming  passenger  train.  Held,  that  such 
facts  did  not  authorize  a  finding  of  negligence 
on  the  part  of  the  railroad  employte  in  closing 
the  crossing. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  f  884;    Dec.  Dig.  {  304.*] 

4.  Tbiai.     (I     234*)— iNBTBUCIIOirS— ArPUOA- 

BiT.iTT  TO  Evidence. 

Where,  in  an  action  for  killing  plaintlS's 
horse  at  a  railroad  crossing  by  its  Ming  struck 
by  a  passenger  train,  it  was  proved  tiiat  the 
statutory  crossing  signals  were  given  by  the 
engineer  of  the  passenger  train,  the  court 
properly  charged  that  there  was  no  evidence 
that  the  crossing  signals  were  not  given,  and 
restricted  the  jury's  consideration  of  the  case 
to  evidentiary  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   ${  534-538,   566;    Dec.  Dig.  |  2.34.*] 


S.  Railboads  (I  316*) — CotrNTsr  Cbobsiitos— 

Speed. 

It  is  not  negligence  to  run  passenger  trains 
at  a  high  rate  of  speed  over  road  crossings  in 
the  country. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1006-1008,  1011,  1012;  Dec.  Dig 
I  316.*] 
8.  TBIAL  (I   191*)  — iNSTBTTCnONS  — RxQUBsr 

TO  Chabob- Assuked  Facts. 

Where  plaintiff's  horse  at  the  time  he  was 
struck  and  killed  at  a  railroad  crossing  was 
being  driven  by  S.  to  whom  plaintiff  had  uMined 
him,  a  request  to  charge  that  if  the  property 
destroyed  had  been  loaned  by  plaintiff  to  S. 
and  was  in  his  exclusive  control,  then  the  fact 
that  the  property  was  destroyed  on  account 
of  the  joint  or  concurrent  negligence  would  not 
absolve  defendant  from  liability,  bat  each  would 
be  jointly  and  separately  liable,  was  properly 
refused  as  assuming  as  a  proved  fact  that  the 
damage  to  plaintiff  was  caused  by  negligence 
of  defendant  equally  concurrent  with  that  of 
plaintiff's  servant,  which  was  a  controverted 
issue  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  18  420-431,  435;    Dec  Dig.  {  191.*] 

Appeal  from  Circuit  Court,  Howard  Cotin- 
ty;  A.  H.  Waller,  Judge. 

Action  by  Leon  F.  Fife  against  The  Chi- 
cago &  Alton  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Sam  C.  Major,  of  Fayette,  and  J.  H.  Denny, 
of  Glasgow,  for  appellant  A.  W.  Walker,  of 
Fayette,  and  Scarrltt,  Scarritt,  Jonea  &  Mil- 
ler, of  Kansas  City,  for  respondent 

JOHNSON,  J.  A  passenger  train  operated 
by  defendant  collided  at  a  public  road 
crossing  in  Howard  county  with  a  horse  and 
buggy  owned  by  plaintiff,  and  this  action  Is 
to  recover  the  resultant  damages  on  the 
ground  that  they  were  caused  by  negligence 
of  defendant  The  petition  alleges  "that  the 
tracks  of  defendant,  consisting  o^  main  track 
and  a  side  track,  are  laid  across  a  ceftaln 
traveled  public  highway  In  said  county,  lead- 
ing from  the  city  of  Glasgow  to  the  town  of 
Armstrong  In  said  county,  near  defendant's 
station  at  Stelnmetz  station  on  said  railroad; 
the  tracks  at  said  crossing  being  on  the  same 
grade  as  said  highway;  that  on  the  18th  day 
of  August,  1911,  while  a  certain  horse  and 
buggy  belonging  to  plaintiff  was  lawfully 
passing  along  and  upon  said  highway  at  tbe 
point  of  crossing  of  defendant's  tracks  as 
aforesaid,  the  agents  and  servants  of  defend- 
ant managing  said  railroad  and  in  charge  of 
its  trains  thereon,  so  negligently,  carelessly, 
and  nnskillfully  conducted  themselves  that  a 
certain  locomotive  and  train  of  cars  then 
and  there  in  charge  of  the  agents  and  servants 
of  defendant  were,  by  reason  of  tbe  negligence, 
unskillfulness,  and  want  of  care  of  the  agents 
and  servants  of  defendant,  with  great  force 
and  violence  driven  and  run  upon  and 
against  said  horse  and  buggy  of  plaintiff,  and 
plaintiff's  horse,  buggy,  and  harness,  of  the 
value  of  three  hundred  and  sixty  dollars, 
were  thereby  wholly  destroyed." 

The  answer  Interposes  a  general  denial  and 
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a  plea  that  nec^lgence  of  the  agent  of  plain- 
tiff In  charge  of  the  horse  and  vdilcle  con- 
tribated  to  the  Injniy.    A  trial  of  the  Issues 
In  the  dicnlt  court  resalted  In  a  verdict  and 
Judgment  for  dtfendant.    Plaintiff  appealed. 
The  fbcts   of  the   case  are  as  follows: 
PlalntlS,   a  fanner   living   about  two  and 
one-hatf  miles  north  of  the  crossing  In  qnes- 
tloD,  and  about  twelve  miles  from  Fayette, 
lent  a  horse  and  buggy  to  one  of  hla  servants, 
a  yonng  man  named  Schafer,  who  desired 
to  spend  the  day  at  a  county  fair  being  held 
at  Fayette.    On  his  way  to  the  fair  Schafer 
stopped  at  an  Intermediate  town  and  had  a 
tlte  reset  at  his  own  expense,  but  did  this 
volnntarlly  and  not  at  the  request  of  plain- 
tiff.   .4side  from  this  Incident,  the  evidence 
shows  conclusively  that  the  use  of  the  prop- 
«ty  by  the  servant  was  for  his  own  pleasure 
and  not  on  his  master's  business.     After 
spending  the  day  and  the  first  half  of  the 
night  at  Fayette,  Schafer  started  to  return 
home,  with  two  companions  he  had  found  at 
the  fair  and  had  agreed  to  take  to  their 
homes  three  or  four  miles  east  of  plalntUTs 
farm.   All  three  being  intoxicated  fell  asleep 
in  the  buggy,  and  the  horse,  allowed  to  take 
bis  course,  followed  the  nearest  road  home. 
Some   time    before    reaching    the    crossing 
Sdiafer  awoke,  discovered  that  the  horse  had 
left  the  road  to  the  homes  of  his  companions, 
decided  that  the  young  men  should  spend  the 
night  with  him,  and  then  relapsed  into  slum- 
ber.  The  next  time  he  regained  consciousness 
be  was  in  Glasgow,  one  of  his  companions 
was  dead,  and  the  other  severely  Injured. 
It  appears   that  the  horse,   being   pointed 
bomeward,  traveled  on,  keeping  in  the  road 
wbicb  runs  north  and  south  until  he  reached 
tbe  crossing  which  Is  In  the  country  a  short 
distance  east  of  the  station  at  Steinmetz. 
Tbe  railroad  which  runs  east  and  west  has 
two  ttacks  at  tills  place,  the  main  track  and 
the  passing  track,  which  la  six  feet  north. 
Jnst  east  of  the  crossing  the  tracks  curve 
towards  the  north.     A  west-bound   freight 
train  had  been  standing  on  the  passing  track 
for  several  hours  before  the  Injury,  but  had 
been  cut  in  two  at  the  crossing  to  allow 
tbe  free  use  of  the  public  road.    Its  crew  had 
orders  to  follow  a  west-bound  passenger  train 
dne  to  pass  Steinmetz  at  about  three  o'clock 
In  the  morning,  and  when  they  saw  from  the 
glare  cast  by  Its  light  that  the  passenger 
train  was  coming,  they  closed  the  gap  in 
tbdr  train  preparatory  to  following  it.    Tbe 
movement,  of  course,  obstructed  the  crossing, 
and  when   tbe  unguided   horse   arrived  he 
found  his  further  progress  blocked  by  the 
freight  train.     There  Is  a  controversy  be- 
tween the  parties  over  the  length  of  time 
this  blockade  continued.    The  brakeman  who 
coupled  the  two  parts  of  the  train  states  that 
tbe  passenger  train  arrived  not  more  than 
two  or  three  minutes  after  the  crossing  was 
closed,  and  that  the  horse  and  buggy  were 
not  at  the  crossing  when  he  coupled  the  cars. 
On  the  otbtx  band,  witnesses  introduced  by 


plalntUt,  who  ^[amlned  the  place  after  day- 
break, testified  to  finding  a  multitude  of  hoof 
prints  and  buggy  tracks  from  which  It  well 
might  be  Inferred  that  the  horse  had  been 
at  the  crossing  a  long  time  and  had  restively 
worked  his  way  over  towards  the  west  side. 
As  to  the  character  of  the  crossing  the  evi- 
dence shows  that  the  railroad  is  on  a  lower 
level  than  the  wagon  road  which  slopes  down 
to  the  crossing  on  each  side.  The  facts  are 
not  disputed  that  the  passenger  train  was 
late,  was  running  from  40  to  60  miles  per 
hour,  and  that  Its  engine  whistled  for  the 
station  and  again  for  the  crossing.  The  en- 
gine carried  a  powerful  electric  headlight, 
but  the  engineer  testified  that  on  account  of 
the  curve  he  could  not  see  the  crossing,  and 
did  not  become  aware  of  the  presence  of  the 
horse  (he  did  not  see  the  buggy)  until  the 
engine  was  not  over  60  feet  from  the  cross- 
ing. A  collision  was  unavoidable,  but,  fear- 
ing the  horse  might  be  thrown  back  under  his 
train  by  rebounding  from  the  freight  train, 
he  immediately  applied  the  brakes  and 
stopped  the  train  in  a  space  of  about  600 
feet  The  three  occupants  of  the  buggy  were 
found  between  the  main  and  passing  tracks 
30  or  35  feet  west  of  the  crossing.  The  body 
of  the  horse  was  also  between  the  two  tracks 
a  few  feet  west  of  the  bodies  of  tbe  men. 
The  wreckage  of  the  buggy  was  scattered 
along  both  sides  of  the  main  track.  It  was 
a  starlit  summer  night,  too  dark,  the  en- 
gineer states,  for  blm  to  see  anything  out  of 
tbe  narrow  path  of  the  electric  headlight 
which,  because  of  the  curve,  did  not  touch 
the  crossing  until  the  engine  was  about  60 
feet  from  it  Witnesses  Introduced  by  plain- 
tiff who  made  tests  afterwards  contradict 
this  statement,  and  say  that  the  curve  was 
not  80  sharp  and  that  the  crossing  came 
within  the  path  of  the  light  at  a  distance  of 
600  feet 

The  Instructions  given  at  the  request  of 
plaintiff  directed  a  verdict  for  him  on  the 
finding  that  his  property  was  destroyed  "by 
an  engine  and  train  of  cars  running  on  said 
main  track,  and  that  the  agents  and  servants 
of  defendant  in  charge  of  said  trains,  or 
either  of  them,  failed  to  exercise  that  degree 
of  care  for  the  safety  of  the  animals  or  prop- 
erty at  said  crossing,  which  persons  of  ordi- 
nary care  and  prudence  would  exercise  under 
like  circumstances,  and  that  In  direct  conse- 
quence of  such  neglect  plalntUTs  said  proper- 
ty was  destroyed." 

The  court  refused  the  second  Instruction 
asked  by  plaintiff,  which  is  as  follows:  "If 
the  Jury  find  from  the  evidence  that  the 
property  destroyed  had  been  loaned  by  plain- 
tiff to  Schafer,  and  was  in  the  exclusive  con- 
trol of  Schafer,  then  the  fact  that  the  proper- 
ty was  destroyed  on  account  of  the  Joint  or 
concurrent  negligence  of  both  defendant  and 
Schafer  will  not  absolve  defendant  from  lia- 
bility, but  each  would  be  Jointly  and  sepa- 
rately Uable." 
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On  bebalf  of  defendant  the  court  gave  an 
Instruction  similar  to  that  designated  as  "D. 
V'  in  the  case  of  Schmltt  t.  Trans.  Co.,  115 
Mo.  App.  446,  which  the  St.  Louis  Court  of 
Appeals  approved  as  "an  admirable  admoni- 
tory charge  to  the  Jurors  about  the  spirit  In 
which  their  duties  should  be  performed,  and 
warning  them  to  permit  no  sympathy  or 
prejudice  to  influence  them."  We  share  this 
view  of  Instructions  of  that  character,  and 
do  not  agree  with  counsel  for  plaintiff  that 
they  have-  a  tendency  to  prejudice  or  mislead 
the  Jury.  Other  instructions,  given  at  the  re- 
quest of  defendant,  against  which  objections 
are  urged  by  plaintiff,  told  the  Jury  (2)  "that 
defendant  bad  a  right  to  couple  up  the 
freight  train  at  the  time  the  evidence  dis- 
closes it  did,  and  you  cannot  find  defendant 
guilty  of  any  negligence  in  this  respect  un- 
less you  further  find  from  the  greater  weight 
of  the  evidence  that  It  thereafter  blocked  the 
road  crossing  for  a  period  of  five  minutes  or 
more  before  the  passenger  train  collided  with 
the  horse  and  buggy;  (3)  "that  there  is  no 
evidence  that  the  crossing  signals  were  not 
given;"  and  (4)  "that  defendant  had  the 
right  to  run  the  passenger  train  at  the  rate 
of  speed  as  disclosed  by  the  evidence."  The 
court  refused  defendant's  instruction  with- 
drawing from  the  consideration  of  the  jury 
the  Issue  of  negligence  nnder  the  "last 
chance"  rule. 

[1,2]  Plaintiff  complains  of  defendant's 
second  Instruction  on  the  ground  that  it  er- 
roneously curtailed  the  duty  the  law  imposed 
on  the  operators  of  the  freight  train  to  exer- 
cise reasonable  care  to  avoid  injuring  per- 
sons and  animals  lawfully  on  the  public 
crossing.  In  1911  the  Legislature  enacted  a 
statute  (see  Laws  1911,  p.  153)  forbidding  the 
occupation  of  a  public  crossing  by  a  railroad 
train  or  cars  for  a  longer  period  than  five 
minutes.  Under  this  statute,  it  would  be 
negligence  per  se  for  trainmen  to  allow  a 
crossing  to  be  blocked  a  longer  time,  and  it 
may  be  conceded,  on  the  other  hand,  that  one 
of  the  purposes  of  the  statute  was  to  allow  to 
trainmen  the  reasonable  exercise  of  the 
privilege  to  obstruct  a  crossing  for  a  time 
within  that  specified  as  the  maximum  limit, 
and  that  no  negligence  could  be  predicated  of 
a  reasonable  exercise  of  such  lawful  right 
The  statute,  however,  was  not  Intended  to 
supersede  or  impair  the  common-law  duty  of 
the  operators  of  trains  to  exercise  reasonable 
care  at  public  road  crossings,  which  means 
care  commensurate  with  the  dangers  pecu- 
liar to  a  given  crossing.  As  is  said  in  one 
case,  "Where  a  railroad  crossing  is  especially 
dangerous,  It  is  Incumbent  on  the  company 
to  exercise  care  commensurate  with  the  dan- 
ger." Railroad  v.  Gardner,  140  Ky.  T72,  131 
S.  W.  787.  In  another,  that  the  degree  of 
care  required  of  railroads  at  public  crossings 
depends  upon  the  facts  and  circumstances  of 
each  particular  case,  and  in  others  that  "the 
fact  that  a  statute  may  prescribe  one  precau- 
tion will  not  relieve  the  railroad  company 


from  adopting  others,  which  may  be  dictated 
by  common  prudence  so  aa  to  safeguard  the 
public  using  the  crossing  over  its  tracks." 
White,  Personal  Injuries  on  Rallroada,  f  887. 
p.  1297. 

If  the  facts  and  circomstaiioes  in  the  In- 
stant case  would  Justify  a  reasonable  Infer- 
ence that  peculiar  danger  lurked  at  thi» 
crossing  which  should  have  been  known  to 
the  crew  of  the  freight  train,  and  that  the 
likelihood  of  such  danger,  being  enhanced  by 
any  but  the  shortest  possible  obstruction  of 
the  crossing,  should  have  been  anticipated, 
we  would  hold  that  the  court  erred  In  de- 
claring, as  a  matter  of  law,  that  the  crew 
had  a  right  to  block  the  crossing  for  five 
minutes  or  for  any  other  time  than  would  be 
reasonable  in  view  of  all  the  circumstances 
of  the  situation. 

[3]  But  on  the  hypothesis  that  the  obstmc- 
tion  had  not  continued  five  minutes,  we  per- 
ceive nothing  in  the  facts  and  circumstances 
disclosed  to  support  an  Inference  of  a  lack  of 
reasonable  care  on  the  part  of  the  crew  of 
the  freight  train.  This  was  an  ordinary 
country  road  crossing,  and  there  was  no  ap- 
parent reason  for  the  crew  to  refrain  from 
coupling  the  train  together  until  after  the 
passenger  train,  which  was  known  to  be  at 
band,  had  passed.  It  would  be  unreasonable 
to  think  they  should  have  anticipated  the 
possibility  of  a  driverless  horse  straying  into 
a  place  of  danger  on  the  crossing  in  that 
brief  period.  It  may  be  true,  as  suggested 
by  plaintiff,  that  when  the  horse  reached  the 
obstruction  he  was  In  a  trap,  but  the  con- 
trolling fact  is  that  he  reached  that  place 
through  the  negligence  of  bis  intoxicated  and 
unconscious  driver  after  the  train  had  been 
coupled,  and  under  circumstances  wtiich 
reasonable  care  on  the  part  of  the  trainmen 
would  not  have  anticipated.  They  were  en- 
titled, until  the  contrary  fact  appeared,  to 
Indulge  in  the  presumption  that  the  driver  of 
a  horse  and  vehicle  would  act  with  reason- 
able care  in  approaching  the  crossing  and 
would  not  fall  asleep  and  allow  his  horse  to 
stand  on  the  crossing  in  the  path  of  danger. 
Had  the  driver  been  In  possession  of  his 
senses,  the  crossing  signal  given  by  the  ap- 
proaching engine  would  have  given  him  am- 
ple opportunity  either  to  remain  in  or  drive- 
to  a  place  of  safety.  The  horse  would  not 
and  conld  not  have  become  entrapped  if  the 
driver  had  performed  his  duty.  Under  the 
facts  hypostatized  in  the  instruction  we  have 
no  hesitation  in  saying  as  a  matter  of  law 
that  defendant  was  not  negligent  in  the  occu- 
pation of  the  crossing,  and  it  was  not  error 
for  the  court  so  to  declare  to  the  Jniy. 

[4]  Defendant's  third  instruction  was  not 
prejudicial  to  any  right  of  plaintiff.  The 
fact  was  indisputably  established  that  the 
statutory  crossing  signals  were  given  by  the 
engineer  of  the  passenger  train,  and  It  was 
not  error  to  restrict  the  Jury's  consideration 
of  the  case  to  evidentiary  issues. 

[6]  Nor  do  we  find  error  In  defendant's 
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fonrtb  Instmctloii. '  The  argument  of  plain- 
tiff against  this  instruction  is  answered  In 
tlie  following  quotation  from  the  opinion  of 
Lamm,  J^  in  McGee  v.  Railroad,  214  Mo.  loc. 
dt  641,  U4  S.  W.  loc.  dt  35:  "It  has  always 
been  held  by  this  court  that  in  the  country, 
between  stations,  away  from  congested  popu- 
lations, it  Is  not  negligence  foV  passenger 
trains  to  run  at  a  rapid  speed  over  road- 
crossings.  If  this  long-established  and  well- 
ksown  Interpretation  of  the  law  was  not 
satisfactory  to  the  Legislature,  it  must  be 
concluslTely  presumed  that  it  would  bare 
taken  up  the  question  of  rapid  transit. under 
the  modem  demands  of  commerce  and  es- 
tablished a  legislative  rule  regulating  train 
speed  at  country  crossings." 

[I]  There  is  some  question  as  to  whether 
the  court  did  refuse  to  give  the  second  in- 
stmctlon  asked  by  plaintiff,  but,  assuming 
that  it  was  refused,  the  ruling  was  proper, 
since  the  Instruction  assumes  as  a  proved 
fact  that  the  damage  to  plaintiff  was  caused 
by  negligence  of  defendant  concurring  with 
negligence  of  the  servant  of  plaintiff.  The 
existence  of  such  negligence  was  contro- 
verted by  defendant  and  la  shown  by  the 
evidence  to  be  a  question  about  which  there 
Is  room  for  an  honest  and  reasonable  differ- 
ence of  opinion.  The  rule  always  has  been 
observed  in  this  state  that  the  court  cannot 
assome  in  instructions  to  the  Jury  the  exist- 
ence of  controverted  facts.  Mhtthews  v. 
Railway,  26  Mo.  App.  loc.  dt  89;  Dulaney  v. 
Sugar  Refining  Co.,  42  Mo.  App.  loc.  dt  662; 
Oodd  ▼.  Gulseffe,  100  Mo.  App.  311,  73  S.  W. 
304. 

The  evidence  of  plaintiff  tends  to  accuse 
defendant  of  negligence  in  only  one  particu- 
lar, viz.,  that  the  engineer  saw,  or  should 
have  seen,  the  horse  and  buggy  on  tbe  track 
in  time  to  have  avoided  the  collision  with 
the  exercise  of  reasonable  care.  There  is  a 
serious  question  as  to  the  suflSdency  of  the 
petition  to  tender  the  Issue  of  such  negli- 
gence, but  It  is  not  necessary  to  discuss  that 
question  and  we  express  no  opinion  upon  it 
A  careful  examination  of  the  whole  record 
discloses  no  error  prejndidal  to  plaintiff  at 
the  trial,  and  the  Judgment  will  be  affirmed. 
It  is  80  ordered.    All  concur. 


TRIPPENSBE  T.   CITY  OP   JEFFERSON. 

(Kansas  City  Ciourt  of  Appeals.     Miasouri 
Dec.  1.  1913.) 

1.  UURIOIPAI.       CoBPOKATIONa       ({       766*)  — 

SiBEBTS— Dbfbcts— Plan  of  Constbuctior. 
Where  an  injury  results  from  a  danger 
inherent  in  the  plan  adopted  by  a  city  for  tbe 
hnprovement  of  a  street,  it  is  not  liable,  bnt  if 
the  danger  has  arisen  from  negligent  coostruc- 
tion  or  maintenance  of  the  place,  it  will  be 
liaWe, 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1621,  1622;  Dec. 
Dig.  I  796*1 


2.  Municipal  Oobpobations  (|  784*)  — 
Stbeets-^onstbuction — Sbwkb  Covxb. 
Where  plaintiff  was  injured  by  the  move- 
ment of  a  defective  sewer  cover  as  he  stepped 
On  it,  the  act  of  the  dty  engineer  in  allowing 
hooks,  designed  to  bold  tbe  cover  in  position, 
to  be  BO  placed  that  the  cover  might  move  was 
in  opposition  to  the  general  plan  of  construc- 
tion adopted  by  tbe  city  acting  In  its  gorenf 
mental  capadty,  and  sufScient  to  show  action- 
able negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1636,  1637 ;  Dec. 
Dig.  I  784.*] 

8.   MtlinOIPAL       COBFOBATIORS       (|       791*)  — 

STKEin'8  —  Defects  —  Seweb    Ooveb  —  Dib- 
pi^aoembnt—Nbolioence— Notice. 

Where  the  displacement  of  a  sewer  cover 
by  which  a  pedestrian  was  injured  was  not 
the  result  of  an  accidental  or  wrongful  act  of 
another,  but  rather  the  natural  consequence  of 
the  city's  negligence  in  the  original  construction 
of  the  cover,  the  city  was  charged  with  notice 
of  the  defect  from  the  beginning. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1647-1651;  Dec. 
Dig.  {  791.*] 

Appeal  from  Circnit  Court,  Cole  County; 
J.  6.  Slate,  Judge. 

Action  by  Ons  Triiipensee  against  the 
City  of  Jefferson.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

James  H.  Lay  and  A.  T.  Dumm,  both  of 
Jefferson  City,  for  appellant  Irwin  &  Pe- 
ters, of  Jefferson  City,  for  respondent 

JOHNSON,  J.  Plaintiff  sued  defendant,  a 
city  of  the  third  dass,  to  recover  damages 
for  personal  injuries  he  snstained  from  fall- 
ing into  a  sewer  inlet  in  one  of  the  public 
streets.  A  sheet  iron  cover  for  the  inlet  be- 
came slightly  and  dangerously  but  not  notice- 
ably displaced  in  such  manner  that  when 
plaintiff,  who  was  following  the  ordinary 
coarse  of  pedestrian  travd,  stepped  upon  it, 
tbe  cover  gave  way,  causing  his  foot  and  leg 
to  slip  down  into  the  sewer  opening.  The 
petition  alleges  that  defendant  was  negligent 
in  the  construction,  emplacement,  and 
maintenance  of  the  cover  in  a  position  where 
It  would  be  subjected  to  displacements  that 
would  make  it  unsafe  to  pedestrians. 

The  answer,  in  addition  to  a  general  de- 
nial, alleges  contributory  negligence,  and 
that  the  injury  of  plaintiff  was  due  to  a 
danger  inherent  in  a  general  plan  adopted 
by  the  dty  for  tbe  construction  of  such  in- 
lets and  tiidr  covers. 

A  trial  in  the  drcuit  conrt  resulted  in  a 
verdict  and  Judgment  for  plaintiff  in  the 
sum  of  two  thousand  dollars.  Defendant  ap- 
pealed, and  contends  that  tbe  court  erred 
in  refusing  Its  request  for  a  peremptory  in- 
struction. The  injury  occurred  January  23, 
1912,  at  the  northeast  comer  of  Broadway 
and  High  streets.  Plaintiff  and  a  companion 
walked  west  on  the  sidewalk  on  the  north 
side  of  High  street  until  they  came  to  the 
comer  Just  mentioned,  when  they  turned 
south,  intending  to  cross  High  street  and 
walk  along  the  east  sidewalk  on  Broadway. 


•Forothw 
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There  Is  evidence  tending  to  show  Uiat  the 
sewer  opening  waa  In  High  street  near  the 
comer,  and  In  the  way  of  pedestrians.  It 
was  three  feet  long  by  two  feet  wide,  and 
was  constmcted  of  cement  The  sheet  iron 
cover  was  three  feet  long  and  two  feet  one 
inch  wide.  The  end  which  came  to  the  top 
of  the  curbstone  was  provided  with  two 
Iron  straps  bent  down  at  the  ends  in  the 
form  of  hooks  which  were  placed  over  the 
inside  of  the  curb  to  prevent  the  cover  from 
slipping  forward  or  falling  down  into  the 
opening.  The  other  end  of  the  cover  rested 
In  the  gutter  at  the  outer  edge  of  the  open- 
ing. There  Is  no  space  between  the  curb  and 
sidewalk  as  a  general  rule  in  the  defendant 
dty,  bnt  in  this  instance  there  was  a  wash- 
ed-ont  place  inside  the  curb  that  left  It  iso- 
lated, with  the  result  that  there  was  nothing 
to  prevent  the  cover  from  being  pushed 
backward  by  the  wheels  of  vehicles  passing 
over  its  outer  end,  since  the  hooks  were  left 
without  the  resistance  to  such  pressure 
usually  offered  by  the  sidewalk  between 
which  and  the  curb  they  were  designed  to 
be  inserted.  The  lack  of  this  back  wall 
also  had  the  effect  of  making  the  cover  more 
susceptible  to  lateral  displacements  resulting 
from  side  collisions  with  the  wheels  of 
passing  vehicles.  There  Is  evidence  tending 
to  show  that  the  cover  had  been  slightly 
moved  both  backward  and  laterally,  with 
the  result  that  one  comer  of  its  outer  end 
was  in  the  air  over  the  concavity,  so  that 
the  cover  gave  way  at  that  side  under  the 
weight  of  plaintiff,  causing  his  foot  and  leg 
to  slide  down  into  the  sewer  opening.  It 
appears  that  covers  of  this  type  were  in  use 
at  some  other  Inlets  In  the  dty,  and  we  are 
willing  to  concede  (though  the  proof  of  the 
fact  is  most  unsatisfactory  and  unconvincing) 
that  the  employment  of  such  covers  was  pur- 
suant to  a  general  plan  of  construction 
adopted  by  the  dty.  But  the  evidence  of 
plaintiff  strongly  tends  to  show  that  his  in- 
jury was  not  caused  by  a  defect  or  risk 
common  to  all  covers  of  this  type,  but  to  a 
defect  caused  by  the  negligent  manner  in 
which  the  top  end  of  the  cover  was  attach- 
ed to  the  curb — a  defect  peculiar  to  this 
particular  structure. 

[1]  The  rule  is  well  settled  in  this  state 
that  "if  an  Injury  results  from  a  danger  in- 
herent in  the  plan  adopted,  the  dty  Is  not 
liable,  but  If  the  danger  has  arisen  from 
negligent  construction  or  maintenance  of  the 
place,  it  is  liable."  Gallagher  v.  Tipton,  133 
Mo.  App.  557,  113  8.  W.  674;  same  case, 
152  Mo.  App.  412,  133  S.  W.  135;  Hays  v. 
City,  169  Mo.  App.  431,  141  S.  W.  3;  Nel- 
son v.  Kansas  City,  170  Mo.  App.  546,  157  a 
W.  94 ;  Ely  v.  St  Louis,  181  Mo.  loa  dt  729, 
81  S.  W.  16a 

[2]  The  act  of  the  engineer  In  allowing 
hooks  which  were  designed  and  intended  to 
hold  the  cover  In  a  fixed  position  to  be  placed 


where  they  could  be  freely  moved  backward 
or  to  either  side  was  dearly  ministerial,  and 
was  in  opposition  to  the  obvious  purposes 
of  the  general  plan  of  constmctlon  Adopted 
by  the  dty  while  acting  in  Its  governmental 
capadty.  The  evidence  does  not  show,  nor 
does  the  defendant  contend  here  that  plain- 
tiff was  gui'ity  in  law  of  contributory  negli- 
gence. The  court  did  not  err  In  overmllng 
the  demurrer  to  the  evidence. 

[S]  Point  is  made  that  the  court  erred  in 
refusing  to  instruct  the  Jury  that  defendant 
was  entitled  to  actual  or  constructive  notice 
of  the  displacement  of  the  cover.  The  dis- 
placement In  Issue  appears  from  the  evidence 
of  plaintiff  to  have  been  not  the  result  of 
an  accidental  or  wrongful  act  of  another, 
but  the  natural  consequence  of  negligence 
"in  the  original  construction  by  the  city, 
of  which  it  was  charged  with  notice  from 
the  beginning,  and  which  it  was  under  a 
continuing  duty  to.  repair."  Barr  v.  City, 
106  Mo.  loc.  dt  657,  16  S.  W.  485.  The  evi- 
dence of  defendant  tends  to  show  that  the 
displacement  was  due  to  a  cause  inhering 
In  a  general  plan  of  construction.  If  plain- 
tiff Is  right  (and  the  Jury  so  dedded),  defend- 
ant bad  notice  of  the  defect  from  the  begin- 
ning. Under  the  hypothecs  of  defendant's 
evidence,  notice  of  a  defect  due  to  adherence 
to  a  general  plan  could  not  have  served  to 
create  a  duty  on  the  part  of  the  dty  to  reme- 
dy such  defect  So  it  appears  there  could 
be  no  proper  issue  of  notice  in  this  case. 

The  objection  to  the  Instruction  on  the 
measure  of  damages  is  found  to  be  not  well 
taken.  Nor  do  we  find  evidentiary  support 
for  the  point  of  excessive  verdict  The  case 
was  tried  without  prejudicial  error. 

Afllrmed.    All  concur. 


LIVINGSTON   V.   CITT   OF    ST.   JOSEPH 

et  al. 

(Kansas    City    Court   of    Appeals.      Missouri. 

Nov.  17,  1913.     Rehearing  Denied 

Dec.   12,   1913.) 

1.  MUNICIPAI.   COBPORATIONB    (|    772*)— SlDB- 

WALKB— Injuries — Defenses. 

Where  a  city  allowed  a  hydrant  to  leak  so 
that  the  water  ran  over  the  sidewalk  and  formed 
slash  with  newly  fallen  snow,  which  froze  un- 
evenly and  caused  plaintiff  to  fall,  it  cannot 
escape  liability  on  the  ground  that  the  snow 
was  a  condition  caused  by  the  elements  exist- 
ing over  a  large  territory,  the  injury  being 
caused  by  the  leak  of  the  water. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1628;  Dec.  Dig.  I 
772.*] 

2.  Afpeai.  and  Ebrob  ({  882*)— Invited  Eb- 
BOB — Instbuctions. 

Where  defendant  in  Its  own  requested 
charge  used  the  same  language  as  In  an  instruc- 
tion given  for  plaintiff,  it  cannot  complain  of  er- 
rors in  such  language. 

[Ejd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  8591-3610;  Dec  Dig.  { 
882.*] 
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2.  musicipai.  cobpobations  (|  821*)— sldk- 
waixs—Injubus— Actions. 
In  an  action  axainat  a  city  for  injnriaa  suf- 
fered by  a  fall  upon  uneven  ice  on  the  side- 
walk, the  question  of  the  city's  negligence  in 
permitting  water  to  run  onto  tiie  sidewalk  from 
a  hydrant  forming  slush  with  the  snow  held 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorpoTation%  Cent  Dig.  H  1745-17S7;  Dec. 
Dig.  {  821!^ 

4.  Triai.  (I  138*)— Questions  fob  Jitbt. 

In  an  action  against  several  defendants, 
vbere  the  evidence  wholly  failed  to  show  the 
liability  of  some  of  them,  their  demurrer  to  the 
eridence  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  332,  333,  338-341,  365 ;  Dec.  Dig.  { 
139.»] 

Appeal  from  Circuit  Court,  Buchanan 
County;  C.  H.  Mayer,  Judge. 

Action  by  Emma  Livingston  against  the 
City  of  St  Joseph  and  one  James  and  wife. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Affirmed  as  to  the  city  and  reversed 
as  to  James  and  wlf& 

Frank  B.  Fulkerson,  Ia  B.  Thompson,  and 
Herman  Hess,  all  of  St  Joseph,  for  appel- 
lants. Oabbert  ft  Mitchell,  of  St  Joseph,  for 
respondent 


ELLISON,  J.  Plaintiff  received  personal 
injury  by  falling  on  one  of  the  sidewalks  In 
St  Joseph,  in  front  of  property  owned  by 
that  city's  codefendants,  James  and  wife. 
She  obtained  Judgment  against  all  the  de- 
fendants, and  they  appeal. 

[1]  The  evidence  tended  to  show  that  plain- 
tiff fell  on  the  sidewalk  on  Faraon  street  be- 
tween Twelfth  and  Thirteenth  at  about  noon, 
on  the  3d  of  January,  1912,  and  that  her  fall 
was  caused  by  ice  formed  from  a  combina- 
tion of  water  and  snow,  the  water  coming 
from  a  hydrant  on  the  premises  occupied  by 
James  and  vrlfe.  Four  or  five  days  preced- 
ing her  fall,  a  three-inch  snow  bad  fallen, 
and  ou  the  morning  of  the  day  she  fell  one 
Inch  more  was  added.  The  water  escaping 
from  the  hydrant  ran  off  the  adjoining  prem- 
ises onto  the  sidewalk,  making  a  slush  at 
that  place  and  the  weather  being  cold  it 
froze  unevenly;  gome  spots  being  from  two 
to  four  inches  higher  than  otbers.  The  evi- 
dence tended  to  show  it  was  one  of  those 
abruptly  higher  places  that  caused  plaln- 
Ufl  to  slip  and  fall. 

Defendant  dty  likens  the  case  to  those 
where  the  fall  of  snow,  being  general  over 
the  dty  and  freezing  and  thawing  going  on, 
together  with  tlie  passing  of  pedestrians,  caus- 
ed foot  prints  to  be  made  in  the  slush,  which, 
when  fiosen,  would  make  a  rough  and  uneven 
rarfiice.  Bnt  those  are  cases  where  th^  con- 
dition caused  by  the  elements  existed  over 


all  or  large  parts  of  the  dty,  a  condition 
which  the  dty  is  powerless  to  prevent  and 
necessarily  slow  to  remedy.  The  case  made 
by  plaintiff  is  not  of  that  kind.  Her  case  is 
not  where  melting  snow  flowed  and  froze 
on  the  walk  from  terraces  or  sloping  ground. 
Nor  did  she  fall  in  consequence  of  a  danger- 
ous condition  arising  from  the  elements  and 
which  extended  over  large  areas.  It  is  true 
that  falling  snow  and  freezing  weather  ap- 
pear as  facts  in  the  case,  but  the  controlling 
feature  condemning  the  dty  is  that  ihere 
was  an  additional  cause — a  spedal  cause — 
confined  to  a  small  and  definite  place,  which 
was  in  the  power  of  the  dty  to  remove. 
That  was  the  flowing  hydrant  That  fact 
had  a  controlling  Influence  in  bringing  about 
plaintiff's  misfortune.  The  distinction  to  be 
made  in  these  cases  is  fully  considered  by  the 
Supreme  Court  in  Reedy  v.  St  Louis  Brew- 
ing Assodatlon,  161  Mo.  523,  61  S.  W.  859,  53 
L.  R.  A.  805,  approved  in  Vonkey  v.  St  Louis, 
219  Mo.  38,  117  S.  W.  733,  and  we  need  say 
no  more  than  to  refer  to  those  decisions. 
While  there  was  evidence  tending  to  show 
that  plaintiff  knew  of  the  conditions  of  the 
walk  at  the  place  she  fell,  yet  the  question  of 
due  care  on  her  part,  in  these  drcumstances, 
was  proi>erIy  submitted  to  the  Jury.  It  Is 
not  a  case  which  would  have  Justified  the 
court  in  declaring  plaintiff  guilty  of  want  of 
care,  as  a  matter  of  law. 

[2]  Complaint  is  made  of  the  InstructioD 
for  plaintiff  using  the  term  unsafe  and  dan- 
gerous in  describing  the  sidewalk  instead  of 
its  being  "reasonably  safe."  Whatever  in- 
accuracy or  erro^  there  Is  in  this  was  cured 
by  defendant  dty  adopting  It  in  instruction!' 
in  Its  behalf. 

[3]  There  was  evidence  suffldent  to  sub- 
mit to  the  jury  the  question  of  the  dty'? 
knowledge  of  the  dangerous  place.  The  hy- 
drant was  shown  to  have  been  running  wa- 
ter across  the  walk  for  a  considerable  period 
of  time.  The  season  was  winter,  and  the 
dty  authorities  must  have  known  the  danger 
of  alloviring  wat^,  which  could  have  been 
stopped  with  slight  effort,  to  flow  across  a 
walk,  espedally  after  a  snow  had  fallen  and 
laid  upon  the  walk  for  four  or  five  days. 

[4]  We  are,  however,  of  the  opinion  that 
there  was  no  evidence  to  support  the  allega- 
tion of  the  petition  as  to  the  defendants 
James  and  wife.  The  hydrant  was  one 
which  was  opened  by  turning  a  valve  with 
a  small  metal  wheel,  and  to  open  It  took  the 
active  agency  of  a  person.  The  evidence 
wholly  failed  to  sustain  the  charge,  and  tbdr 
demurrer  to  the  evidence  as  against  them 
should  have  been  sustained. 

The  Judgment  will  therefore  be  affirmed  as 
to  the  defendant  dty,  but  reversed  as  to 
them.    All  concur. 
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MALLORT  v.  BATTEBSON. 

(Kansas  Cit7  Court  of  Appeals.     Missouri. 

Not.  8,   1913.     Kehearin*   Denied 

Dec.  12,  1913.) 

1.  JUDQMBNT    (I   716*)— CORCI.DSIVKWB8&— DB- 
FBNBES    OONOI-UDBD. 

Defendant  sold  land  to  plaintiS  under  an 
agreement  that  plaintiS  should  give  a  mortgage 
for  $2,800  for  tne  unpaid  purchase  money,  but, 
through  defendant's  fraud,  plaintiff  was  induced 
to  sign  a  mortgage  and  notes  aggregating  $3,- 
800.  After  discovering  the  fraud,  plaintiff  sued 
defendant  and  recovered  judgment,  and  thereaft- 
er defendant  paid  a  deficiency  judgment  recover- 
ed against  plaintiff  and  himself  by  the  purchas- 
er of  the  mortgage  and  notes.  Held,  that  the 
defense  that  defendant  in  paying  the  deficiency 
judgment  had  more  than  paid  the  difference  be- 
tween the  agreed  amount  of  the  mortgage  and 
the  amount  for  which  it  was  given,  having  been 
urged  in  a  second  suit  in  the  nature  of  a  cred- 
itor's bill  brought  against  defendant  and  his 
wife  to  subject  his  property  to  the  payment  of 
the  judgment  cannot  be  set  up  in  a  subsequent 
action  on  the  judgment,  the  matter  being  res 
adjndicata. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1244-1246;   Dec  Dig.  {  715.*] 

2.  Jddomknt     ({    713*)  —  C0NOLO8IVBNB88 — 
Mattebs   Ooncltjdbd. 

As  a  judgment  concludes  not  only  all  the 
defenses  urged  but  all  those  that  might  be  urg- 
ed, defendant,  against  whom  a  judgment  was 
recovered  for  his  fraud  in  obtaining  plainturs 
signature  to  a  mortgage  and  notes  lor  a  great- 
er amount  than  was  agreed  upon,  cannot,  m  a 
subsequent  action  on  the  judgment,  set  up  as 
a  partial  defense  his  possession  of  one  of  the 
mortgage  notes,  where  that  defense  was  not 
urged  either  in  the  original  action  or  m  a  suit 
in  the  nature  of  a  creditor's  bill  brought  to  en- 
force the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  il  1063,  1068,  1099  m4-1237, 
1239,  1241,  12Tr;    Dec  Dig.  $  713.  •] 

3.  Judgment  (|  622*)  —  Conclusiveness  — 
Set-Ofi,  ^  ^   -    »u 

Where  a  defendant  urged  a  set-off,  the 
judgment  is  an  adjudication  of  the  right  to 
set-off,  and  that  matter  cannot  be  urged  in  a 
sul>sequent  action  on  the  judgment 

[Ed.  Note.-^For  other  cases,  see  Judgment, 
Cent  Dig.  §  1136;    Deo.  Dig.  {  622.  •] 

4.  Judoment  (I  713»)  —  Conclusiveness  — 
Judgment  ov  Revivob. 

A  judgment  of  revivor  is  res  adjudicata  as 
to  all  matters  which  were  or  might  have  been 
set  up  in  the  proceedings  to  revive,  and  hence 
a  defense  raised. in  a  proceeding  to  revive  a 
judgment,  cannot  be  raised  in  a  subsequent  ac- 
tion on  the  judgment  revived. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Die.  SS  1063,  1066,  1099.  1234-1237, 
1239,  1241,  1247;   Dec  Dig.  |  713.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  T.  J.  Seehorn,  Judge. 

Action  by  WUliam  MaUory  against  E.  O. 
Patterson.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Joseph  P.  Fontrom,  of  Kansas  City,  and 
Henry  P.  Leavitt,  of  Omaha,  Neb.,  for  appel- 
lant McCune,  Harding,  Brown  &  Murphy, 
of  Kansas  City,  for  respondent 

TBIMBLE,  J.  Plaintiff  sued  the  defend- 
ant upon  a  judgment  obtained  by  the  former 


against  the  latter  in  the  district  court  of 
Douglass  county.  Neb.,  November  7,  1902. 
The  answer  denied  the  allegations  of  the  pe- 
tition, alleged  a  payment  of  the  judgment 
sued  on,  and  also  set  up  certain  things  as 
matters  of  equitable  defense.  As  there  was 
no  evidence  on  the  part  of  defendant  to 
controvert  the  allegations  ot  the  petition,  or 
to  show  that  the  judgment  sued  on  was 
paid,  the  only  question  is  as  to  the  availa- 
bility or  nonavailability,  at  this  time,  of  the 
things  alleged  In  the  answer  as  matters  ot 
equitable  defense.  The  trial  court  held  that 
these  matters,  having  been  once  adjudicated 
in  a  suit  between  the  same  parties  in  Ne- 
braska, are  no  longer  available  as  defense  to 
this  suit  on  the  Mallory  judgment  but  are 
res  adjudicata.  A  proper  understanding  of 
such  ruling  requires  a  statement  of  the  facts 
underlying  the  Judgment  sued  on  and  the  de- 
fense sought  to  be  interposed. 

Some  time  in  1887,  Mallory  was  induced 
by  Patterson  to  buy  certain  property  In 
Omaha,  and  to  give  a  mortgage  thereon  for 
the  united  purchase  money.  He  did  so 
thinking  he  was  signing  notes  and  giving  a 
mortgage  for  $2,800,  but,  through  the  fraud 
and  deceit  of  Patterson,  the  notes  were  for 
$3,500  and  $350  and  secured  by  mortgage  ag- 
gregating $3,860,  which  fraud  was  not  dis- 
covered by  Mallory  until  some  time  after- 
ward, by  reason  of  which  fraud  Mallory  not 
only  lost  the  property  he  had  bought,  but 
also  all  that  he  had  paid  thereon.  Upon 
discovery  of  the  fraud,  he  brought  suit  in 
the  district  court  of  Douglass  county.  Neb., 
against  Patterson,  who  by  this  time  liad  In- 
dorsed the  $3,500  noly  before  maturity  to  an 
innocent  purchaser  for  value  without  notice. 
Patterson  appeared  and  answered,  and  a 
trial  was  had,  resulting  in  a  Judgment  in 
favor  of  Mallory  and  against  Patterson  for 
$3,300,  rendered  October  29,  1892.  During 
the  pendency  of  this  suit  between  Mallory 
and  Patterson,  the  owner  and  holder  of  the 
note  which  had  been  indorsed  by  Patterson 
began  foreclosure  proceedings  on  the  mort- 
gage securing  It,  and  in  this  suit  a  Judg- 
ment was  rendered  for  the  full  face  of  the 
note  and  interest,  and  the  mortgaged  prop- 
erty was  ordered  sold.  This  was  done  and 
the  proceeds  were  applied  upon  the  foreclo- 
sure Judgment,  and  the  court  on  December 
20,  1893,  rendered  a  deficiency  Judgment 
against  Mallory  and  Patterson  for  $2,619.87. 
On  May  1,  1894,  Patterson  paid  the  holder 
of  this  Judgment  the  amount  thereof,  but, 
instead  of  having  It  released,  had  an  assign- 
ment of  the  Judgment  made  to  his  wife,  M. 
B.  Patterson.  He  says  he  did  this  so  Mal- 
lory could  not  contend  the  Judgment  had 
been  paid. 

On  April  27,  1896,  Mallory  brought  a  suit 
in  the  district  court  of  Douglass  county, 
Neb.,  in  the  nature  of  a  creditor's  bill,  seek- 
ing to  have  certain  deeds  which  Patterson 
had  made  to  his  wife  set  aside  as  being  in 


•For  other  cases  s««  simo  topic  and  soetlon  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Sertea  ti  Bep'r  lodezw 


Digitized  by 


Google 


Uo.) 


MALLORY  V.  VATSEBSOIX 


807 


tnad  of  credltoiB,  and  asking  ttiat  the  prop- 
erty be  sold  and  tlie  proceeds  applied  toward 
the  payment  of  the  Judgment  held  by  Mal- 
lory.  To  this  Patterson  appeared  and  filed 
an  answer  In  which  he  set  up  the  deficiency 
judgment  In  foreclosure  heretofore  referred 
to,  and  asked  that  It  be  offset  against  Mai- 
lory's  Judgment  At  this  time  he  was  still 
the  holder  of  the  $3S0  note  above  mentioned, 
and  could  have  pleaded  that  Mallory  had  not 
paid  It,  and  oould  have  asked  to  have  the 
amount  due  Mallory  credited  with  the 
amount  of  said  note.  Upon  the  Issues  rais- 
ed a  trial  was  had,  and  the  court  found  that 
the  deficiency  Judgment  rendered  against 
Mallory  and  Patterson,  bad  been  paid  by 
Patterson,  that  the  same  was  discharged  and 
did  not  coDStltnte  a  set-off  and  was  not  a 
claim  against  Mallory.  The  court  also 
found  that  the  deed  from  Patterson  to  his 
wife  was  without  consideration,  and  was 
made  to  binder  and  defraud  bis  creditors, 
and  thereupon  set  the  deed  aside  and  ordered 
the  property  sold  and  the  proceeds  appUed 
on  the  Mallory  Judgment.  This  was  done, 
and  the  Mallory  Judgment  was  credited  with 
the  sum  of  $2,480.74.  This  stUl  left  an  un- 
paid balance  on  the  Mallory  Judgment.  And 
on  July  14,  1002,  Just  before  it  would  have 
been  outlawed,  Mallory  brought  a  suit  to  re- 
vise same  In  the  district  court  of  Douglass 
connty.  Neb.  Patterson  appeared  and  filed 
atuwer  asking  that  it  be  not  revived  for  the 
reaton  that  it  toot  procured  by  fraud.  On 
July  24,  1902,  the  court  beard  the  case  and 
reTlved  the  Judgment  against  Patterson  for 
$2,964X>3.  It  is  upon  this  Judgment  that 
Mallory  now  sues. 

Patterson's  defense  Is  that,  as  the  original 
judgment  obtained  by  Mallory  included  the 
sum  of  $700  (by  which  amount  the  $3,500 
note  be  was  fraudulently  induced  to  sign  ex- 
ceeded the  $2,800  he  really  owed),  which  sum 
of  $700  Mallory  has  never  paid  and  never 
will  bave  to  pay,  therefore,  said  sum  of  $700, 
with  interest  from  August  10,'  1888,  should 
be  credited  on  said  Judgment  now  held  by 
Mallory ;  that  said  original  Judgmrat  in  Mal- 
lory's  favor  also  Included  the  $360  note  be 
was  fraudulently  Induced  to  sign,  and  that 
as  he  has  never  paid  and  will  not  now  bave 
to  pay  said  note,  therefore,  it,  with  Interest 
from  September  19,  1892,  should  be  credited 
on  said  Judgment  now  held  by  Mallory; 
and  that  the  deficiency  Judgment  rendered 
against  Mallory  and  Patterson  in  the  fore- 
dosnre  of  the  mortgage  given  by  Mallory, 
which  deficiency  Judgment  was  assigned  to 
Patterson's  wife,  should  be  enforced  against 
Mallory  and  offset  against  any  Judgment 
held  by  blm. 

To  this  defense  Mallory  replied,  setting  up 
the  fact  that,  In  the  suit  in  the  nature  of  a 
creditor's  bill  brought  by  Mallory  against 
Patterson  and  his  wife  hereinabove  referred 
to,  the  Identical  matters  as  to  the  deficiency 
Judgment  were  set  up  by  tbem  and  litigated 


and  were  decided  adversely  to  tbem,  the 
court  finding  that  said  deficiency  Judgment 
bad  been  paid  and  that  it  was  not  a  valid 
claim  against  Mallory.  This  deficiency  Judg- 
ment covered  the  $700  contended  for  by  Pat- 
terson. The  reply  also  stated  that  as  to  the 
$350  note,  all  facts  relating  thereto  were 
known  to  defendant  prior  to  the  rendition 
of  the  Judgment  sued  on,  and  that  by  said 
Judgment  all  such  matters  or  claims,  if  any, 
were  fully  adjudicated  against  defendant. 
As  heretofore  stated,  the  trial  court  held 
that  they  were  res  adjudicata,  and  rendered 
Judgment  for  the  full  amount  of  the  balance 
due  on  the  Judgment  sued  on.  The  defend- 
ant, Patterson,  has  appealed. 

[1,2]  It  will  be  observed  that  the  issues 
sought  to  be  raised  now  by  Patterson,  as  to 
the  $700  and  the  deficiency  Judgment  (which 
are  really  one  and  the  same,  since  the  de- 
ficiency Judgment  Includes  the  $700),  are  the 
same  Issues  raised  and  litigated  by  him  in 
defending  the  creditor's  bill  brought  by  Mal- 
lory in  Nebraska;  and  that  all  the  issues 
now  sought  to  be  raised  by  him,  as  to  fraud 
lu  obtaining  the  original  Judgment,  were 
raised  by  him  and  litigated  in  the  suit  in 
Nebraska  to  revive  the  former  Judgment 
And  that  while  Patterson  did  not  say  any- 
thing then  about  the  $350  note,  yet,  as  it  was 
in  bis  possession  and  be  knew  all  the  alleged 
.facts  in  reference  thereto,  it  was  within 
the  Issues  involved  between  the  parties,  and 
he  could  have  pleaded  it  as  a  defense.  And 
having  failed  to  do  so,  the  Judgment  render- 
ed against  bim  is  conclusive  not  only  as  to 
the  matters  of  defense  pleaded  but  also  as 
to  every  matter  properly  belonging  to  the 
subject  In  litigation,  and  which  be  might,  by 
exercising  reasonable  diligence,  bave  brought 
forward  at  the  time.  Donnell  v.  Wright, 
147  Mo.  639,  49  S.  W.  874;  Spratt  v.  Early, 
199  Mo.  491,  loc.  clt  501,  97  S.  W.  925.  As 
to  the  $350  note,  defendant  could  bave  re- 
turned or  offered  to  cancel  It  when  be  was 
first  sued  by  Mallory.  He  bad  it  then  and 
has  always  had  it,  and  so  stated  in  bis  tes- 
timony. Having  failed  to  set  it  up  then  as  a 
defense,  it  has  become  an  adjudicated  matter. 
If  it  was  not  adjudicated  then.  It  could  bave 
been  set  up  as  a  defense  to  the  creditor's  bill 
suit  brought  by  Mallory,  and  being  available 
as  a  defense  thereto,  was  then  adjudicated  if 
it  was  not  before.  Again,  when  Mallory 
brought  suit  in  Nebraska  to  revive  the  Judg- 
ment be  bad  obtained,  aU  the  matters  relied 
upon  here  could  bave  been  raised  then,  and 
were  in  fact  raised,  since  the  defense  was 
made  that  the  original  Judgment  bad  been 
obtained  by  fraud,  and  the  fraud  alleged 
was  that  Mallory  bad  secured  the  Judgment 
by  falsely  making  the  court  believe  be  would 
bave  to  pay  the  full  $8,850  of  the  notes  be 
had  been  Induced  to  sign,  when  as  a  matter 
of  fact  be  did  not  pay  tbem  and  would  never 
bave  to  pay  tbem.  This  is  precisely  the  ba- 
sla  on  which  rests  the  defenses  now  sought 
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to  be  raised.  So  tbat  tbe  Judgments  render- 
ed In  Mallory's  favor  necessarily  negative 
the  facts  on  which  Patterson  wonld  have  to 
rely  In  order  to  succeed  In  establishing  his 
defttise.  For  this  reason,  the  $350  note  Is 
not  available  as  a  defense  here  on  the 
ground  that  it  was  an  independent  claim 
against  plaintiff,  and,  If  omitted  to  be  set 
up  In  one  case,  could  be  used  as  such  In 
another. 

The  creditor's  bill  brought  by  Mallory  re- 
SDlted  in  a  decree  in  equity  in  his  favor,  and 
was  conclusive  of  all  defenses  available  to 
defendant,  whether  they  were  presented  and 
litigated  or  not  23  Cyc.  1200.  When  one 
falls  to  make  all  the  defenses  he  Is  called 
upon  by  tbe  nature  of  the  proceedings  to 
make,  such  failure  is  as  effective  in  a  sub- 
sequent suit  to  prevent  him  from  Insisting 
upon  them  as  if  they  had  in  the  former  suit 
been  pleaded  and  been  adjudged  adversely 
to  him.  O'Daj  v.  Meadows,  194  Mo.  588, 
loc.  dt  628,  92  S.  W.  637,  112  Am.  St  Rep. 
542. 

[3]  A  defendant,  having  pleaded  a  demand 
as  a  set-off  or  counterclaim  to  an  action 
brought  against  him,  is  prevented  by  the 
judgment  from  afterward  using  the  same 
matter  or  any  part  of  It  as  a  defense  or 
counterclaim  In  any  subsequent  action  be- 
tween them;  and  if  a  Judgment  is  found 
against  defendant  In  his  plea  of  set-off.  It 
Anally  disposes  of  the  matters  so  pleaded  for 
the  purposes  of  all  future  actions  between 
the  same  parties.  23  Cyc.  1201.  Where  a 
matter,  even  though  not  properly  pleadable 
as  a  set-off,  has  been  nevertheless  pleaded 
as  such,  and  no  objection  thereto  was  made 
by  the  adversary,  the  adjudication  thereon 
Is  final.    Thompson  v.  Wlneland,  11  Mo.  243. 

[4]  An  adjudication  of  revivor  Is  res  ad- 
Judicata  as  to  all  matters  which  were  or 
might  have  been  set  up  in  the  proceedings 
to  revive.  Witherspoon  v.  Twltty,  43  S.  C. 
348,  21  S.  E.  256;  Babb  v.  SuUlvan,  43  S. 
C.  436,  21  S.  E.  277;  Greer  v.  Major,  114 
Mo.  145,  21  S.  W.  481.  If  a  defense  exists 
at  the  time  Judgment  was  rendered  and 
could  with  reasonable  diligence  have  been 
set  up  at  that  time,  then  even  equity  will 
not  Interfere  to  stay  or  destroy  the  Judg- 
ment    Carolus  v.  Koch,  72  Mo.  645. 

Defendant  cites  us  to  Loy  v.  Alston,  172 
Fed.  go,  96  C.  G.  A.  578,  but  the  case  is  not 
in  point  There  a  Judgment  obtained  by 
one  was  set  off  against  a  Judgment  obtained 
by  another,  where  the  one  seeking  to  enforce 
his  Judgment  was  Insolvent  But  In  that 
case  both  Judgments  were  alive  and  sub- 
sisting. There  was  no  question  of  res  ad- 
Judlcata  In  the  case.  In  the  case  before 
us,  there  is  a  prior  adjudication  of  the  mat- 
ters between  the  parties  in  which  the  de- 
ficiency Judgment  set  up  by  defendant  was 
not  set  aside  by  the  Nebraska  court,  but 
was  found  to  be  no  longer  a  valid  claim 


against  Mallory,  having  been  paid  and  dis- 
charged. 

The  case  of  Lashmett  v.  Prall,  83  Neb. 
732,  120  N.  W.  206,  Is  cited  In  support  of 
the  view  that  defendant's  deficiency  Judg- 
ment was  not  available  as  a  defense  in  Mal- 
lory's Nebraska  suit  to  revive,  and  the 
claim  is  made  that,  for  this  reason,  tbe 
Judgment  in  that  revivor  suit  Is  not  res  ad- 
Judlcata  now.  We  do  not  think  this  case 
Is  in  point,  becanse  the  defendant  tberrin 
did  not  plead  any  demand  as  a  set-off  or 
counterclaim  to  the  creditor's  bill,  and  bence 
the  Judgment  of  the  court  ther^  was  not 
'res  adjudlcata.  Besides,  as  pointed  out 
above.  In  addition  to  pleading  the  deficiency 
Judgment  to  the  creditor's  bill  and  receiving 
an  adverse  Judgment  thereon,  the  defendant 
in  the  revivor  suit  set  up  fraud  in  procur- 
ing the  original  Judgment,  and  the  fraud  al- 
leged was  that  Mallory  had  obtained  the 
Judgment  on  the  false  assumption  and  prom- 
ise that  he  would  pay  tbe  full  face  of  the 
notes,  but  did  not,  and  knew  that  he  could 
not,  which  Is  precisely  the  reasons  relied 
upon  by  defendant  now.  Which  only  goes 
to  show  that  the  Issues  attempted  to  be  re- 
vived now  are  precisely  the  same  as  were 
raised  before  and  adjudicated  adversely  to 
defendant 

Tbe  case  of  Quick  v.  Lemon,  105  111.  578, 
is  also  dted  In  defendant's  behalf.  It  Is  not 
deemed  applicable  to  the  facts  in  this  case. 
There  it  was  decided  that  a  set-off  to  a  Judg- 
ment, which  might  have  been  pleaded  as  a 
defense  in  the  proceeding  resulting  In  the 
Judgment,  but  which  was  not  set  up  or  plead- 
ed, was  not  adjudicated,  but  could  be  raised 
in  a  subsequent  suit  brought  by  the  Judg- 
ment creditor  against  stockholders  of  the 
debtor  corporation  to  enforce  the  Judgment 
against  them  on  their  unpaid  stock  subscrip- 
tions. The  court  held  that.  In  the  original 
suit,  the  defendant  corporation  was  not 
bound  to  plead  its  set-off,  and  as  it  did  not 
it  could  do  bo  when  the  Judgment  creditor, 
by  a  suit  in  equity,  attempted  to  enforce  tbe 
collection  of  his  Judgment  against  its  stock- 
holders, and  at  that  time,  the  corporation's 
claim  became  a  proper  subject  of  set-off,  if 
there  was  equitable  ground  for  relief.  But 
in  the  case  at  bar,  the  defendant  not  only 
pleaded  his  alleged  set-off  and  defense  In  the 
creditor's  bill,  but  also  again  raised  practi- 
cally the  same  Issue  in  a  different  form, 
namely,  by  pleading  fraud  In  the  procure- 
ment of  the  original  Judgment  when  sued 
in  the  revivor  suit. 

Other  cases  are  cited,  but  they  do  not  cov- 
er or  affect  the  case  presented.  When  de- 
fendant appeared  and  answered  to  the  plain- 
tiff's suit  In  equity  on  his  creditor's  bill,  the 
alleged  claims  of  defendant  were  properly 
within  the  Issues  involved  between  the  par- 
ties, and  were  raised  by  him,  or  could  have 
been  raised,  and  the  Judgment  therein  ren- 
dered became  conclusive.    To  allow  him  now 
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In  this  ease  to  set  up  the  defenses  he  Is  here 
seeking  to  make  is  to  allow  him  to  again 
litigate  not  only  the  questions  and  Issues  liti- 
gated in  the  creditor's  bill,  but  also  to  again 
attack  the  judgment  rendered  in  Mallory's 
favor,  upon  precisely  the  same  grounds  it 
vas  attacked  In  the  suit  to  revive.  Defend- 
ant contends  with  much  earnestness  that  It 
Is  a  great  injustice  to  blm  not  to  allow  him 
to  again  raise  these  defenses.  We  cannot 
tell  whether  an  injustice  has  been  done  him 
or  not  since  we  do  not  know  hovr  much  loss 
plaintiff  suffered  by  reason  of  defendant's 
original  fraud,  "for  which  plaintilTs  original 
jDdgment  was  rendered.  But  if  an  injustice 
has  been  done  defendant.  It  was  In  the  Ne- 
braska litigation  and  not  here.  The  de- 
twsea  he  seeks  here  to  raise  are  not  merely 
offsets  or  counterclaims  against  Mallory's 
judgment;  they  go  directly  to  the  heart  of 
tbat  judgment  and  seek  to  destroy  it.  But 
whether  they  be  considered  as  otCsets  and 
counterclaims  or  as  attacks  upon  the  honesty 
and  validity  of  the  judgment,  they  have  been 
heretofore  adjudicated,  and  are  no  longer 
available  to  prevent  recovery  in  a  suit  upon 
tbat  judgment. 

The  judgment  of  the  learned  trial  court  is 
affirmed.    All  concur. 


BONEB  v.  NICHOLSON. 

(St  Louis  Court  of  Appeals.     Miasouri.     Dec. 

2,  1913.    Rehearing  Denied  Dec.  16,  1913.) 

Phtsiciars  and  Sdboeons  (S  24*)— Malpbac- 

iicE— JuBY  Question. 

In  an  action  against  a  surgeon  for  damages 
for  negligence  in  performing  an  operation,  evi- 
dence Md  insufficient  to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  63-62;  Dec.  Dig. 
I  24.*] 

Norton!,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  Elizabeth  Boner  against  Clarence 
.M.  Nicholson.  From  a  judgment  for  plain- 
tiff, defendant  appeahs.    Reversed. 

Watts,  Gentry  &  Lee,  of  St  Louis,  for 
appellant  Carter,  Collins,  Jones  &  Barker, 
of  St  Louis,  and  Casper  M.  Edwards,  of 
Maiden,  for  respondent 

REYNOLDS,  P.  J.  Action  by  plaintifr,  le- 
gpondoit  here,  against  appellant,  for  dam- 
ages. The  petition  in  the  case,  after  averring 
that  plaintiff's  husband  had  employed  de- 
fendant, a  physician  and  stirgeon,  to  re- 
move an  abscess  or  tumor  from  plaintiff's 
abdomen  and  attend  and  care  for  her  there- 
after for  compensation  to  be  paid  therefor, 
avers  that  defendant  entered  upon  the  em- 
ployment but  failed  to  use  due  and  proper 
care  or  skill  In  the  oi)eratlon  and  care  of 
plaintiff  in  this:  "That  defendant  negli- 
gently and   with   gross  negligence,   unsklU- 


fully  and  unprofesslonally  closed  the  wound 
made  by  said  operation  without  first  remov- 
ing therefrom  a  piece  of  cloth  known  as  gauze, 
folded  compactly  and  with  a  tape  attached 
thereto,  said  gauze  being  approximately 
eight  inches  square;  that  by  reason  of  de- 
fendant's gross  negligence,  plaintiff  was  com- 
pelled to  undergo  numerous  operations 
known  as  problngs,  until  on  or  about  the  21st 
day  of  October,  1909,  when  said  gauze  was 
removed  by  a  final  operation."  Averring 
that  plaintiff  was  confined  to  her  room  and 
bed  for  approximately  five  months  and  put 
to  additional  expense  for  physicians,  sur- 
geons and  medicines  in  the  sum  of  $800,  and 
caused  to  suffer  great  bodily  pain  and  mental 
anguish,  and  that  she  is  now  and  wlU  con- 
tinue for  a  great  period  of  time  so  to  suffer, 
$10,000  are  demanded  as  compensatory  and 
$10,000  as  punitive  damages,  with  costs. 

The  answer  was  a  general  denial;  the 
trial  before  the  court  and  a  jury. 

At  the  close  of  the  evidence  In  the  case  for 
plaintiff,  defendant  interposed  a  demurrer, 
which  was  overruled.  Thereafter  he  intro- 
duced his  testimony,  and  all  of  the  evidence 
being  In,  defendant  again  Interposed  a  de- 
murrer, which  was  overruled  and,  the  court 
instructing  the  jury,  a  verdict  was  returned 
in  favor  of  plaintiff  in  the  sum  of  $1,000. 
Filing  a  motion  for  new  trial  and  exceptlnp 
to  that  being  overruled,  defendant  duly  per- 
fected his  appeal  to  this  court 

The  learned  counsel  for  appellant  make 
seven  assignments  of  error.  First,  to  the 
action  of  the  court  In  overruling  the  demur- 
rer to  the  evidence.  Second,  to  the  admission 
of  improper  evidence.  Third,  the  allowance 
of  Improper  questions  by  plaintiff's  counsel 
which  suggested  that  defendant  was  insured 
against  liability  in  actions  for  damages. 
Fourth,  to  the  overruling  of  motions  made  by 
defendant  to  discharge  the  jury  and  con- 
tinue the  cause  because  of  these  Improper 
questions.  Fifth,  to  the  exclusion  of  evidence 
offered  by  defendant.  Sixth,  the  making  of 
improper  remarks  and  the  asking  of  Im- 
proper qnestlons  by  the  trial  court.  Seventh, 
the  giving  of  improper  Instructions  by  the 
court  at  plaintiff's  request.  In  the  view  we 
take  of  the  case,  it  is  only  necessary  to  con- 
sider the  first  of  these  assignments.  We  hold, 
on  the  testimony  of  plaintiff  herself,  and  on 
the  petition  In  the  case,  that  the  demurrers 
should  have  been  given.  We  might  rest  on 
plalnttfTs  own  evidence,  for  her  case  was 
In  no  manner  helped  out  by  that  of  the  de- 
fendant In  point  of  fact,  the  evidence  tor 
defendant  showed  that  his  treatment  of  the 
case  while  in  his  hands  was  highly  skillful, 
and  very  successful. 

First,  as  to  the  petition,  the  negligence 
charged  Is,  "that  defendant  negligently  and 
with  gross  negligence,  unsklllfully  and  un- 
professlonally closed  the  wound  made  by 
said  operation,  without  first  removing 
therefrom"  a  piece  of  gauze,  etc.    We  have 
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ttaBdeed  the  words,  "defendant"  and  "dos- 
ed." They  are  not  only  very  significant,  bnt 
controlling.  It  is  not  charged  that  nature 
closed  the  wound;  not  charged  that  in  the 
ordinary  course  of  things  the  wound  became 
closed ;  it  is  distinctly  and  spedflcally  charg- 
ed that  defendant  closed  the  wound,  without 
first  removing  the  gauze  from  it,  and  that 
this  was  negligence.  To  paraphrase  it,  that 
this  sponge  was  put  into  the  wound  when 
the  surgical  operation  was  first  performed 
and  that  with  this  sponge  in  the  wound,  "de- 
fendant negligently  and  with  gross  negli- 
gence, unsklllfully  and  unprofessionally  clos- 
ed the  wound."  That  is  the  charge,  gather- 
ed not  only  from  the  petition  but  from  the 
testimony  of  plaintiff,  and  the  theory  upon 
which  her  counsel  tried  the  case. 

Turning  to  the  testimony  given  by  plaintiff 
herself,  it  appears  that,  living  at  Maiden,  this 
state,  suffering  from  an  abscess  or  tumor 
which  had  formed  in  her  abdomen,  her  fami- 
ly physician  Insisted  on  her  going  to  St 
Louis  for  treatment,  that  physldan  recom- 
mending that  she  place  herself  under  the 
care  of  defendant,  who  was  at  the  time 
chief  surgeon  of  the  Rebekah  Hospital  in  St. 
Loul&  Accompanied  by  her  husband  and 
ftimlly  physldan,  she  went  to  St.  Louis  on 
the  27th  of  May,  1909,  going  directly  to  the 
hospital,  and  placed  lierself  in  charge  of  de- 
fendant for  the  operation.  She  was  oper- 
ated upon  the  next  day,  May  28th.  Without 
going  into  detail,  it  is  suflSdent  to  say  that 
a  large  gash,  six,  eight  or  ten  inches  long 
was  cut  In  her  abdomen.  The  operation — 
designated  laparotomy — was  performed  by 
defendant,  assisted  by  another  surgeon  and 
one  or  more  nurses.  During  this  operation 
plaintiff  was  under  the  influence  of  an  anies- 
thetla  That,  says  plaintiff,  was  the  only 
time  while  she  was  at  the  hospital,  that,  so 
far  as  she  knew,  she  was  under  the  influence 
of  an  anesthetic. 

Plaintiff  testifies  that  she  knew  nothing  of 
the  operation  itself,  as  she  was  unconsdous 
while  It  was  being  performed;  that  she  re- 
gained consdousness  about  half  past  four 
o'dock  on  the  afternoon  of  the  28th  of  May, 
and  found  her  husband  and  Dr.  Mitchell  sit- 
ting In  the  room,  with  others,  possibly,  but 
not  defendant  It  would  seem,  from  what 
plaintiff  testified  to  as  occurring  afterward, 
that  when  the  operation  was  performed,  the 
opening  was  packed  with  gauze  strips  or 
sponges,  as  they  are  called,  the  edges  of  the 
cot  sewed  together  and  a  bandage  put  around 
ber  body  to  hold  the  dressing  in  place.  That 
condition  remained  until  the  ninth  day  after 
the  operation  had  been  performed.  On  this 
ninth  day,  says  plaintiff,  and  we  here  follow 
her  testimony,  pladng  in  quotation  marks 
portions  of  it  Just  as  she  gave  it  the  band- 
age was  undone  and  the  stitches  and  packing 
taken  out  She  then  for  the  first  time  saw 
the  wound,  whidi,  she  says,  had  not  been 
opened  between  the  day  of  the  operation  and 


this  ninth  day.   Wh«i  thA  paddng  was  taken 
out  on  this  ninth  day,  the  wound  was  washed 
out  and  strips  of  packing,  of  gauze — plalntifr 
indicating  the  length  by  her  hands — pat  "up 
and  down  the  gash."     The  first  time  this 
dressing  occurred  the  gash  had  come  open 
after  the  stitches  had  been   removed,    and 
Dr.  Axline,  the  surgeon  who  acted  aa  as- 
sistant to  defendant  In  handling  the  case, 
"taken  strips  of  adhesive,  the  nurse  held  that 
together,  and  Dr.  Axline  put  strips  of  adhe- 
sive over  it  to  keep  it  from  coming  further 
apart,"  that  Is,  put  this  adh^ve  plaster  on 
the  outside,  and  "then  he  would  take  strips 
of  gauze  with  an  Instrument  about  that  long 
(Indicating)  he  had,  and  slip  it  under  that 
adhesive  and  fill  up  that  place."    The  gauze 
was  in  long  strips,  plaintiff  indicating  the 
size.     Plaintiff  continues:    "They  would  get 
that  Just  about  full,  then  they  would  take 
pieces  of  gauze  doubled  backwards  and  for- 
wards, they  put  a  great  pile  of  that  over  the 
place,  and  then  put  cotton  on  and  bandaged 
me  up.    •    •    •    I  was  dressed  every   day 
while   I   was   there   after   they   taken    the 
stitches  out"     The  treatment  continued   In 
the  hospital   until   August  20th.     Asked  by 
her  counsel   whether  during  that  time   the 
wound  was  getting  smaller  all  the  time,  she 
said  it  was,  so  that  on  the  20th  of  August, 
"It  had  very  near  closed  up,  only  where  the 
drain  tuDO  was,  they  had  a  drain  tube  In 
there."    This  drain  tube  apparently  emptied 
through   the   vaginu,   "and,"   says  plaintiff, 
"every  morning  whenever  they  would  dress 
that  place  they  would  have  to  draw  them 
drain  tubes  out ;   It  was  very  painful."    That 
was  done  every  morning  while  plaintiff  was 
at  the  hospital,  the  drain  tube  not  being  dis- 
pensed with  until  a  week  before  she  left  the 
hospltaL     In  the  meantime  they  continued 
to  dress  the  wound  which  kept  getting  small- 
er every  day,  until,  when  plaintiff  finally  left 
the  hospital,  as  she  says,  the  wound  in  her 
abdomen  was  not  larger  than  the  end  of  her 
thumb.    Plaintiff  said  that  at  the  last  they 
were   not  putting  any   more   gauze   in    the 
wound — "I  don't  know  how  long  they  hadn't 
used  no  gauz^  only  Just  enough  for  covering. 
Just  put  in  a  big  wide  piece,  as  wide  as  your 
hand."    That  was  put  right  over  the  wound, 
on  the  outside,  next  to  the  fiesh.    They  grad- 
ually kept  putting  in  less  gauze.    Asked  up 
to  what  time  they  had  quit  putting  in  gauze, 
plaintiff  said:   "I  don't  know  how  long  be- 
fore I  left  there,  that  had  healed  up  only 
where  the  tube  was;  of  course  they  couldn't 
put  no  gauze  there,  only  Just  to  lay  It  over 
there;"   knows  they  started  in  on  that  sort 
of  treatment  on  the  ninth  day  after  she  bad 
been  in  the  hospital  and  that  they  quit  before 
she  went  home.     Asked  if  she  remembered 
about  when  they  put  the  last  gauze  In  the 
wound,  plaintiff  said  she  did  not;   did  not 
remember  about  what  time  between  the  nine 
days  and  before  she  left  the  hospital  it  was 
that  the  wound  became  so  small  that  they 
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could  not,  or  did  not,  irat  In  Bny  more  gauze.. 
Plaintiff  said  what  she  did  know  was,  that 
a  week  before  she  left  the  hospital,  the  wound 
was  healed  up  to  the  size  of  the  end  of  her 
tliiimb  When  plaintiff  was  about  to  leave  the 
hospital  defendant  gave  her  no  Instructions 
about  herself  nor  about  the  wound,  nor  did 
be  tell  her  whether  or  not  there  was  a  piece 
of  gauze  left  In  her  abdomen ;  said  nothing 
about  her  condition  one  way  or  the  other. 

This  Is  practically  all  of  the  testimony  In 
chief  of  the  plaintiff  touching  her  treatment 
In  the  hospital.  As  to  what  occurred  after- 
wards, It  Is  sufficient  now  to  say  that  when 
plaintiff  reached  home  about  the  21st  of  Au- 
gust, she  again  placed  herself  under  the  care 
of  her  own  physician,  Dr.  Mitchell.  On  Oc- 
tober 2l8t,  1909,  he  found  a  tape  protruding 
from  the  opening  in  the  wound  and  pulling 
on  It  brought  out  a  piece  of  gauze,  called  a 
sponge  That  "sponge"  was  In  evidence  and 
it  iB  described  as  a  piece  of  gauze,  rolled  In- 
to a  cylindrical  shape,  about  six  or  eight 
inches  long  and  about  an  inch  and  a  quarter 
In  diameter,  with  a  tape  some  four  inches 
long  attached  to  one  end.  It  was  rolled  up 
In  its  present  shape  to  get  It  out;  originally, 
it  is  claimed,  it  was  flat  but  was  rolled  Into 
its  present  shape  In  extracting  it. 

On  cross-examination  plaintiff  repeated 
that  she  first  saw  the  wound  when  the  dress- 
ing was  removed  on  the  ninth  day  after  the 
operation  had  been  performed;  was  lying 
fiat  on  her  back,  but  by  elevating  her  head 
slightly  and  looking  along  down  the  line  of 
her  body,  she  could  see  into  her  abdomen. 
The  gash  was  a  long  one,  could  see  a  cavity 
in  the  abdomen  "about  as  big  around  as  the 
top  of  a  medium  size  teacup.  It  didn't  look 
deep  when  I  saw  It"  Asked,  "You  couldn't 
see  the  bottom  of  It,  could  yon?"  Plaintiff 
answered,  "I  saw  my  bowels  after  they  tak- 
en the  packing  out"  This  follows:  "Ques. 
Now,  from  time  to  time  they  dressed  it  and 
yon  didn't  attempt  to  count  the  sponges  they 
put  In  or  took  out?  Ans.  They  never  put  no 
sponges  In.  Ques.  Never  did?  Ans.  No,  sir; 
not  after  they  taken  the  stitches  out ;  they 
put  In  long  pieces  of  gauze,  longer  than  my 
arm,  never  put  no  sponges  In  there.  Ques. 
How  could  yon  tell?  Ans.  I  could  see  when- 
ever they  would  lay  them  In  there  a  piece 
at  a  time.  Ques.  Did  you  attempt  to  count 
every  piece  that  they  put  in  every  day?  Ans. 
Xo,  I  didn't  •  •  •  Ques.  You  left  It  to 
the  doctors  to  decide  what  to  put  In  and 
what  to  take  out?  Ans.  They  put  in  and 
taken  out  what  they  wanted  to,  but  didn't 
take  out  nary  sponge.  Ques.  How  did  you 
know,  weren't  their  arms  between  your  eyes 
and  the  opening  when  they  were  dressing? 
Ans.  No,  sir;  Dr.  Axline  stood  on  this  side 
and  dressed  It  (indicating).  Ques.  Didn't  he 
have  his  arm  between  your  eyes  and  the 
wound?  Ans.  When  he  would  take  up  a  piece 
o(  ganze  to  put  In  there  he  would  take  It 
oot  of  the  iMin  that  bad  medicine  In  It,  raise 


It  np  long,  lay  It  down  there  back  and  forth. 
Ques.  They  also  put  In  a  drainage  tube? 
Ans.  That  was  done  when  I  didn't  know 
nothing  about  It;  •  *  •  knew  it  was 
there.  Ques.  When  they  took  that  (the  drain- 
age tube)  ont,  could  you  not  see  whether 
they  put  anything  in  place  of  It?  Ans.  No, 
sir;  they  never  put  nothing  In  there  when 
they  taken  the  drainage  tube  out  Ques.  You 
never  did  see  anybody  put  in  that  piece  of 
ganze  that  finally  came  out?  Ans.  No,  sir,  I 
didn't;  I  seen  Dr.  Mitchell  take  It  out;"  did 
not  see  anybody  put  it  in,  and  does  not  know 
who  put  it  in,  says  plaintiff  in  answer  to 
questions.  To  resume:  "Ques.  •  •  *  Now 
when  they  treated  yon  from  time  to  time,  as 
the  treatment  progressed,  this  long  cut  eight 
or  ten  inches  long  in  the  skin,  gradually  heal- 
ed, didn't  It?  Ans.  Yes,  sir.  Ques.  Yon 
could  notice  each  day  It  had  healed  a  little  bit 
more  than  it  had  the  day  before?  Ans.  Some 
days  It  looked  like  it  was  healing  all  right; 
looked  to  me  that  way,  but  the  doctor  would 
take  an  Instrument  and  rip  It  loose  where  It 
had  healed  at  the  top,  it  seemed  like  he  didn't 
want  It  to  heal  up;  that  is  what  I  thought. 
Qiies.  That  Is  what  he  said,  he  didn't  want 
It  to  heal  up?  Ans.  Yes,  sir.  Ques.  And  you 
knew  all  the  time  from  the  course  of  that 
treatment  what  they  were  trying  to  accom- 
plish was  to  prevent  the  wound  from  closing 
on  the  outside  of  the  abdomen  untU  it  had 
closed  on  the  inside?  Ans.  Yes,  sir.  •  •  • 
Ques.  Yon  saw  from  the  way  they  were  rip- 
ping it  loose  from  the  outside  they  were  try- 
ing to  keep  it  from  healing  on  the  outside 
first?  Ans.  Yes,  sir.  Ques.  Yon  also  saw 
they  were  packing  stuff  Inside?  Ans.  Yes, 
sir ;  Just  laying  it  along  In  the  gash,  that  was 
all  the  place  they  packed." 

Plaintiff  repeated  that  when  she  left  the 
hospital,  the  opening  In  the  skin  had  been  re- 
duced to  about  the  size  of  her  thumb  and  the 
cut  had  all  healed  but  that;  that  the  last 
treatmoit  given  her  at  the  hospital  was  the 
evening  of  the  20th  of  August  On  the  eve- 
ning of  that  day,  the  assistant  to  defendant, 
who  was  then  attending  her,  "washed  the 
wound  all  out  good,  washed  It  off  good,  and 
put  a  piece  of  gauze  over  it  put  new  cotton 
on  It,  and  got  adhesive  and  put  a  bandage 
plumb  from  one  side  to  the  other  just  as  tight 
as  he  could  draw  it"  around  her  body ;  used 
a  syringe  with  liquid  In  It  to  clean  out  the 
wound,  Inserttng  the  end  of  the  syringe  Into 
the  wound  to  about  the  depth  of  half  of  her 
little  finger.  Continuing,  plaintiff  was  asked : 
"Ques.  Now  you  don't  know  when  was  the 
last'  day  that  any  gauze  was  put  Into  the 
wound?  Ans.  How  is  that?  Ques.  You  don't 
know  when  was  the  last  day  that  any  gauze 
was  put  Into  the  wound?  Ans.  No,  sir. 
Ques.  You  stated  on  your  direct  examination 
you  didn't  know  when  the  last  time  was  they 
put  gauze  in  there?  Ans.  No,  sir;  I  don't; 
it  had  been  healed  up  quite  a  while  before  I 
left  the   hospital,  all  only   that  opening." 
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Plaintiff  further  testUIed  that  after  she  went 
home  she  suffered  greatly;  her  physician 
treated  the  wound,  ojiened  the  edges  when  it 
closed  and  "washed  out  this  place  here  In 
my  side  where  the  opening  was,  and  he  put 
in  his  medicine — I  don't  know  what  kind  of 
medicine  he  used,  but  the  treatment  was  a 
good  deal  the  same  as  Dr.  Nicholson's."  The 
(vound  was  still  open  and  running.  That  con- 
tinned,  she  says,  not  only  until  October  21st, 
but  untU  February  3,  1910.  On  the  2l8t  of 
October,  1909,  Dr.  Mitchell  pulled  out  the 
piece  of  gauze  offered  In  evidence  and  she 
was  greatly  relieved,  going  about  her  work 
in  about  two  weeks.  The  secretion  of  pus, 
however,  continued,  discharges  occurring. 
The  wound  in  the  skin  had  healed  up  twice 
between  then  and  January,  but  it  would 
break  out  again  and  run,  meaning  by  that, 
as  she  said,  it  would  come  open  again. 
Plaintiff  was  then  asked:  "How  soon  after 
the  sponge  was  taken  out  was  it  that  the 
wound  healed  completely?  Ans.  Why,  it  nev- 
.  er  healed  entirely  up  for  I  guess  eight 
weeks;"  did  not  stay  healed  but  a  few  days 
and  broke  open  of  Its  own  accord,  watery 
looking  matter  being  discharged  from  it 
which  was  very  offensive.  Dr.  Mitchell 
would  take  a  probe,'  run  it  into  the  wound 
and  bum  or  cauterize  it;  that  was  before 
he  removed  the  gauze ;  after  the  gauze  had 
been  removed  about  eight  weeks  the  skin 
healed  but  it  broke  open  again,  and  Dr. 
Mitchell  again  cleansed  it  and  It  would  heal 
over  again  In  a  few  days  and  remain  that 
way  for  about  a  week  before  it  would  break 
open  again.  Between  October  and  January 
It  healed  up  and  broke  open  twice,  then  heal- 
ed up  the  third  time  and  a  large  break,  dis- 
charging watery  matter,  occurred.  Dr. 
Mitchell  again  cauterized  it  and  it  gave  her 
no  more  trouble.  It  finally  healed  the  3rd  of 
February.  On  redirect  examination  plaintiff 
testified  that  she  had  never  been  operated 
on  surgically  before  the  time  when  defendant 
operated.  There  was  no  wound  or  cut  in  her 
body  until  the  day  he  operated.  Continuing, 
her  counsel  asked  her :  "Ques.  And  you  saw 
all  the  gauze  that  went  into  tbere  after  that? 
.Vns.  Yes,  sir.  Ques.  And  such  a  sponge  as 
this  did  not  go  into  that  wound?  Ans.  Did 
not ;  no,  sir."  Question  by  the  court:  "What 
Is  that?"  Mr.  Barker,  counsel  for  plaintiff: 
"She  doesn't  know  what  happened  on  the 
date  of  the  operation ;  she  was  never  oper- 
ated on  before;  her  wound  wasn't  opened 
until  nine  days  afterwards ;  she  saw  it  oi)en- 
ed  every  time  after  that  and  after  that  no 
such  sponge  as  this  was  inserted  in  that 
wound."  By  the  Court:  "Ques.  Did  Dr. 
Mitchell,  after  yon  returned  to  your  home, 
ever  take  out  any  gauze  prior  to  this  day  you 
speak  of?  Ans.  No,  sir;  that  is  the  only 
piece  of  gauze  taken  out.  Ques.  He  never 
put  in  any  gauze?  Ans.  No,  sir."  By  Mr. 
Barker:  "Ques.  You  didn't  know  this  gauze 
n-as  in  there?  Ans.  No,  sir;  but  I  did  know 
when  it  came  oat" 


This  is  substantially  all  the  testimony  of 
plaintiff  as  to  her  treatment  In  the  hospital 
by  defendant,  and  after  she  went  home  and 
was  again  In  the  hands  of  Dr.  Mitchell,  her 
local  physician.  Testimony  of  non-profession- 
al witnesses  was  given  as  to  the  extent  of  her 
suffering  which  is  not  necessary  to  reproduce. 
A  physician  and  surgeon  was  introduced  by 
plaintiff  as  an  expert,  who  was  asked  this 
hypothetical  Question:  "Assuming,  Doctor, 
that  laparotomy  has  been  performed  upon  a 
woman,  do  you  consider  the  leaving  of  a 
sponge  such  as  you  have  described  and  such 
as  has  just  been  exhibited  to  you.  In  the  ab- 
dominal cavity  for  a  period  of  say  about  one 
hundred  and  fifty-six  days,  proper  or  skillful 
treatment?"  He  answered,  "No."  Before 
this  hypothetical  question  for  plaintiff  finally 
assumed  this  form,  counsel  for  defendant  ob- 
jected and  excepted  to  the  period  being  plac- 
ed at  one  hundred  and  fifty-six  days,  on  the 
ground  that  defendant  was  not  responsible 
except  tor  the  period  while  plaintiff  was  in 
his  care,  that  is  from  the  27th  of  May  to 
the  21st  of  August,  and  objected  and  excepted 
to  the  period  between  the  21st  of  August  and 
the  21st  of  October  being  included,  the  con- 
tention of  counsel  for  defendant  being  that 
defendant  was  responsible,  if  at  all,  for  only 
about  eighty  or  eighty-five  days,  namely,  from 
May  27th  to  August  2l8t,  and  not  for  one 
hundred  and  fifty-six  days.  On  final  cross- 
examination  of  this  same  physician  a  long 
hypothetical  question  assuming  to  cover  and, 
as  we  find,  covering  all  of  the  testimony 
which  had  been  given  in  the  case  with  ref- 
erence to  the  treatment  of  plaintiff,  was  put 
to  that  same  surgeon  by  counsel  for  defend- 
ant, the  conoluslon  of  the  question  being 
"whether  in  his  opinion  as  a  surgeon  and  ex- 
pert the  treatment  described  for  the  condition 
described  was  proper  surgical  treatment  or 
not,"  to  which  he  answered,  that  It  was,  and 
that  It  was  such  treatment  as  is  adopted  by 
the  leading  surgeons  of  the  world.  The  fam- 
ily physician.  Dr.  Mitchell,  was  not  put  on 
the  stand  or  examined  as  a  witness  by  plain- 
tiff but  by  defendant,  and  save  the  physician'' 
first  above  referred  to,  no  expert  witnesses 
were  placed  upon  tbe  stand  by  plaintiff. 

Referring  to  the  testimony  and  to  the  peti- 
tion, we  are  forced  to  the  conclusion  that 
plaintiff's  own  testimony  falls  to  make  out 
her  case.  That  case  must  turn,  In  the  first 
place,  on  plaintiff  having  established  by  sub- 
stantial evidence,  that  this  sponge,  removed 
October  21st,  had  been  put  into  the  wound 
in  May  and  closed  up  in  the  wound  by  defend- 
ant at  that  time;  that  defendant  had  then 
"negligently  and  with  gross  negligence  un- 
sklUfully  and  unprofessionally  closed  the 
wound  made  by  said  operation  without  first 
removing  therefrom  a  piece  of  cloth  known  as 
gauze,  folded  compactly  and  with  a  tape  at- 
tached thereto,"  known  surgically  as  a 
sponge. 

That  was  the  theory  upon  which  the  cas« 
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was  tried  by  plaintiff.  In  rapport  of  this,  It 
was  sought  to  show  that  the  particular 
sponge  or  piece  of  gauze  had  been  pushed  In 
or  became  lodged  between  the  Intestines  and 
a  fatty  apron  or  wall  which  Ues  between  the 
intestines  and  abdominal  cavity,  or  had  been 
inclosed  In  another  and  larger  piece  of  gauze, 
and  that  it  had  never  been  discovered  or  re- 
moved until  on  October  21st,  when  Dr.  Mltdi- 
ell,  taking  hold  of  the  tape  attached  to  It, 
had  drawn  It  out.  It  is  claimed  that  to  do 
this  was  n^llgenoe,  was  an  unsklUfnl,  negli- 
gent and  unprofessional  act  There  is  not  a 
sdntUla  of  evidence,  even  considering  that 
of  plaintiff  herself,  that  sustains  either  of 
these  Ideas.  The  idea  that  this  sponge  was 
inclosed  In  another  and  larger  one,  Is  a  mere 
snpposltlon,  resting  on  no  testimony  what- 
ever. That  it  may  have  been  lodged  outside 
of  the  wall  or  curtain  of  the  intestines,  de- 
scribing the  situation  and  not  using  technichl 
terms— is  not  only  unsupported,  but  is  found- 
ed on  disregard  of  natural  laws. 

Probably  the  best  way  to  present  the  situa- 
tion is  to  follow  the  explanation  of  the  opera- 
tion and  of  the  Internal  structure  of  the  ab- 
domen as  given  by  defendant ;  as  to  this  lat- 
ter he  Is  uncontradicted,  and  supported  in  his 
statement  of  the  operation  by  those  present 
who  saw  it.  He  testified  that  after  removing 
certain  parts  and  matter  from  the  abdomen, 
there  was  left  a  cavity  larger  than  plaintiff's 
head,  and  she  was  a  large  woman ;  this  cavi- 
ty was  separated  from  the  intestines,  the  in- 
testines walled  off  from  it,  by  a  wall  of 
lymph,  which  nature  had  thrown  out — ^"a 
wall  of  lymph,  which  effectually  separated 
the  abscess  cavity  from  the  Intestinal  cavity. 
In  other  words,  the  Intestines  are  contained 
la  the  abdominal  cavity.  This  abscess  had 
formed,  lymph  had  been  thrown  out  Gradu- 
ally the  lower  cavity  had  enlarged  and  had 
shoved  the  Intestines  up.  There  was  a  per- 
fect wall,  or  seemed  to  be,  between  the  ab- 
scess cavity  and  the  intestines."  After  re- 
moving an  ovary  and  other  organs,  and  free- 
ing the  abdomen  of  the  great  mass  of  pus,  de- 
fendant packed  the  cavity  with  sponges  and 
gaaze,  stitched  the  edges  of  the  cut,  covered 
It  with  adhesive  plaster,  closed  It,  and  wrap- 
ped a  bandage  around  the  body.  The  testi- 
mony of  plaintiff  Is  that  she  was  unconscious 
when  all  this  was  done,  but  when  she  regain- 
ed consdouaness  she  found  herself  so  bound 
ap  and  when,  on  the  ninth  day,  the  dress- 
ing was  removed,  she  saw  the  stitches  taken 
out  and  the  gauze  removed  and  then  replac- 
ed. She  insists  that  she  never  saw  any 
"^nge,"  such  as  produced,  pnt  In  at  any 
time.  Therefore,  according  to  her  Idea,  It 
most  have  been  put  In  at  the  first  operation 
and  when  the  cut  and  cavity  were  first  treat- 
ed and  packed,  and  that  Is  the  only  time 
"defendant  closed  the  wound."  Plaintiff  says 
that  she  saw  the  opening,  the  cavity,  cleaned 
ont  until  it  was  empty,  so  empty  that  she  saw 
bet  own  bowels.   So  she  has  shown  that  there 


was  no  sponge  or  gauze  In  sight  In  the  wound 
or  cavity.  Then,  and  to  meet  this,  his  own 
client's  testimony,  the  skillful  counsel  for 
plaintiff  evolves  the  two  Ideas,  call  them  the- 
ories, above  given.  That  the  first,  a  conceal- 
ing of  this  sponge  in  a  larger  piece  of  gauze 
and  accidentally  leaving  it  In  the  wound  or 
cavity.  Is  untenable.  Is  clear  even  according 
to  plaintiff's  own  testimony.  She  saw  Into 
the  cavity  and  it  was  empty.  That  It  had 
been  pushed  beyond  the  cavity,  outside  of  the 
wall  or  curtain  and  became  lodged  in  and  was 
concealed  by  the  fatter  lining,  wall  or  curtain. 
Is  supported  by  no  testimony  whatever  and 
would  be  against  the  laws  of  nature,  the 
patient  having  rarvived.  If  it  had  been  push- 
ed or  had  penetrated  through  this  wall,  that 
it  would  have  caused  peritonitis  and  death. 
Is  the  uncontradicted  testimony  of  all  the 
witnesses  who  were  examined  on  this  point. 
Defendant  himself  knew  this.  Asked  if  he 
had  done  anything  toward  preserving  that 
wall,  or  if  he  had  tried  to  break  it  down,  he 
answered  that  he  tried  to  use  every  care  not 
to  break  it  down;  that  If  he  had  broken  it 
down  by  shoving  a  sponge  through,  plaintiff 
probably  would  have  died  In  a  few  hours  of 
peritonitis;  that  the  pus  would  have  gone 
into  the  general  peritoneal  cavity  and  periton- 
itis and  death  would  have  followed.  De- 
fendant further  testified  that  some  twelve  or 
fourteen  days  after  the  operation,  he  had 
personally  taken  out  every  vestige  of  gauze. 
Irrespective  of  its  form,  whether  In  sponges 
or  not,  that  was  either  on  the  abdomen  or 
within  the  cavity,  and  cleaned  out  the  ab- 
scess cavity  thoroughly  and  repacked  It  with 
gauze  sponges.  That  be  did  clean  ont  this 
cavity  la  admitted  by  plaintiff  herself,  for 
she  says  that  she  saw  her  own  bowela  Of 
course.  If  this  sponge  was  concealed  by  the 
fatty  wall,  as  counsel  contends,  plaintiff  could 
not  have  seen  It;  but  If  that  had  been  Its 
position,  says  defendant,  peritonitis  and 
death  would  have  followed.  So  that  on 
natural  laws.  It  Is  Impossible  to  hold  that 
it  could  have  been  so  concealed.  Describing 
the  gauze  sponges  and  that  each  had  a  tape, 
defendant  testified  that  he  had  removed  all 
of  them,  "not  maybe  or  probably,  but  positive- 
ly, no  gauze  which  was  In  that  abdomen  could 
have  been  tangled  up  with  anything;"  knows 
he  got  all  the  packing  out  Of  course,  the 
Jury  were  not  bound  to  believe  this  testimony 
of  defendant,  but  whether  they  believed  it 
or  not,  plaintiff  has  not  brought  forward  an 
Iota  of  testimony  from  which  the  contrary 
can  be  Inferred.  Her  testimony,  as  we  have 
seen,  tends  to  confirm  it  She  does  not  pre- 
tend to  Imow  what  was  put  In  when  the 
wound  was  first  dressed  and  closed ;  her  idea 
is  that  this  sponge  was  then  put  in  and  never 
removed  until  in  October.  Her  case  must  de- 
pend on  establishing  this  proposition,  for  If 
this  sponge  was  put  in  after  May,  after  de- 
fendant had  closed  the  wound,  plaintiff's  case 
falls.    The  hypothetical  question  put  by  plain- 
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tut  rests  on  the  presence  of  the  sponge  for 
106  days,  a  period  that  can  only  be  found 
by  going  back  to  May  28th,  and  even  then 
until  October  21st  was  but  143  days.  It  was 
on  the  theory  that  this  sponge  had  been  there 
from  May  28th  to  October  2l8t,  that  counsel 
for  plaintiff  also  cross-examined  the  expert 
witnesses  produced  by  defendant  In  short, 
plaintifl's  whole  case,  as  pleaded  and  as  tried, 
rested  on  the  fact  that  this  sponge  was  placed 
In  the  cavity  on  May  28th,  when  "the  defend- 
ant closed  the  wound."  There  is  not  only  an 
entire  absence  of  proof  of  this,  looking  to  the 
testimony  of  plaintiff  herself,  and  she  was 
the  only  witness  on  her  side  of  the  case  who 
gaye  any  testimony  that  csm  be  held  to  bear 
on  this  point,  but  there  is  not  a  particle  of 
evidence  from  which  it  can  be  inferred  that 
It  was  negligent,  unskillful  or  unprofessional 
to  then  close  the  wound  with  the  sponge  left 
in  and  that  Is  the  sole  averment  of  negli- 
gence. On  the  contrary,  making  the  incision, 
filling  the  cavity  and  cut  with  gause,  with 
"sponges,"  and  then  closing  the  wound  wfth 
them  in  place  was  the  very  thing  to  do,  and 
the  only  proper  treatment,  and  there  is  not  a 
scintlUa  of  evidence  even  tending  to  ^ow 
that  this  was  done  carelessly  or  negligently. 
The  burden  was  on  plaintiff  to  prove  that 
as  the  crucial  fact  in  her  case.  She  has  fail- 
ed In  this. 

It  is  hardly  necessary  to  call  attention  to 
the  fact  that  the  petition  has  no  reference  to 
a  natural  closing  of  the  wound ;  it  refers  to 
the  closing  of  it  by  defendant  That  it  was 
not  closed  by  nature  until  long  after  plain- 
tiff left  the  care  of  defendant  la  proved  by 
her  own  testimony. 

Giving  the  most  careful  consideration  of 
the  evidence  for  plaintiff,  giving  her  own 
testimony  every  possible  weigbt,  we  are  com- 
pelled to  hold  that  there  Is  no  evidence  In 
the  case  from  which  the  Jury  had  any  right 
to  infer  that,  even  assuming  that  this  sponge 
or  piece  of  gauze  was  put  In  in  May,  that  the 
wound  tvas  then  carelessly,  negligently  and 
unprofessionally  closed  by  the  defendant 
Nor  is  there  any  substantial  evidence  that 
iiny  sponge  then  placed  In  the  wound  re- 
mained in  it  from  then  until  the  21st  of  Oc- 
tober. The  most  that  can  be  said  of  plain- 
tUTs  testimony  Is  that  it  shows  that  she  did 
not.  know  when  this  particular  sponge  was 
put  in.  Hence  there  is  no  substantial  evl- 
denoe  that  any  of  the  gauze  or  sponges 
placed  in  the  wound  by  defendant  In  May, 
remained  until  October,  or  that  the  gauze 
taken  out  in  October  had  been  put  In  on  May 
28th.  That  there  was  gauze  or  a  surgical 
sponge  In  the  wound  when  plaintiff  left  the 
care  of  defendant  is  practically  admitted  by 
defendant  himself  in  a  letter  which  he  wrote 
and  which  is  in  evidence.  But  this  is  far 
from  an  admission  that  it  had  been  there 
«ver  since  May,  nor  Is  it  any  admission  of 
responsibility  of  defendant  for  its  continu- 
ance in  the  wound  until  October. 


Another  phase  of  the  case  relates  to  the 
sponge  having  been  left  In  the  wound  after 
plaintiff  went  from  under  the  care  of  de- 
fendant and  until  its  removal  in  October  l>y 
Dr.  MltcheU,  her  family  physician.  While 
there  is  no  charge  in  tiie  petition  of  negli- 
gence In  leaving  this  siKjnge  in  the  woand 
until  October,  the  case  was. tried  on  the 
theory  that  it  had  been  placed  in  the  wound 
In  May  and  left  there  until  October,  and  that 
this  was  negligence  for  which  defendant  Is 
responsible.  Counsel  for  defendant  by  his 
position  at  the  trial,  seems  to  have  conceded 
that  a  question  of  negligence  in  leaving  the 
sponge  In.  is  In  the  case.  It  was  tried  on 
that  tbeoiy,  even  though  no  such  Issue  Is 
tendered  by  the  pleadings.  But  while  con- 
ceding that  this  was  In  issue,  that  coun- 
sel Insisted  that  defendant  could  only  be 
charged  for  negligence  In  leaving  the  sponge 
In  the  wound  down  to  the  time  plaintiff  left 
the  care  of  defendant  That  was  in  August 
Without  passing  upon  this,  we  turn  to  the 
more  important  questions  as  to  whether 
there  is  any  causal  connection  between  plaln- 
tifTs  su/ferlng  and  the  presence  of  this 
sponge,  and  whether  it  was  improper,  care- 
less and  negligent  to  leave  it  there  when 
plaintiff  left  the  hospital.  The  surgeon  plac- 
ed on  the  stand  by  plaintiff  as  an  expert 
positively  refused  to  say  that  a  sponge  left 
in  a  wound  of  the  character  described,  frooi 
May  to  October,  would  be  responsible  for  the 
subsequent  suffering  or  condition  lof  the 
plaintiff.  The  most  that  he  would  say  was 
that  its  effect  would  be  problematical;  that 
the  proper  length  of  time  it  should  be  left 
lit  would  depend  on  conditions  and  the  pur- 
pose for,  which  It  bad  been  left  In  the  wound ; 
that  they  were  often  left  In  for  several  days. 
Asked  if  "several  days"  was  the  limit  he 
answered:  "No,  not  the  limit  As  I  said 
awhile  ago.  It  might  be  In  some  cases  you 
would  have  some  other  object  In. keeping  one 
certain  gauze  In  there,  for  instance  If  you 
are  afraid  to  take  It  out  on  account  of  the 
position  it  Is  in,  because  you  know  you  can't 
get  It  back  there  again,  because  yon  have 
got  it  in  there  for  a  purpose  and  yon  can't 
get  another  one  back  there,  therefore  your 
wound  is  suppurating  anyway,  it  won't  do 
any  additional  harm." 

Dr.  Mitchell,  who  again  took  charge  of  the 
case  after  plaintiff  returned  from  the  hos- 
pital, testifies  that  the  wound  was  then  open, 
the  opening  about  two  and  a  half  Inches  long 
and  an  inch  and  a  half  wide,  and  a  "se- 
ropurulent  secretion  coming  out  of  It" '  a 
discharge  of  pus.  The  wound  remained  open ; 
as  it  would  tend  to  heal  up  he  destroyed 
the  fine  tissue  formed  at  the  outer  edges 
with  nitrate  of  silver  In  order  to  keep  the 
wound  open. 

It  appears  from  the  testimony  of  Dr. 
Mitchell  that  on  October  21st  when  he  re- 
moved the  outer  gauze,  he  found  the  tape 
of  the  sponge  eqwaed  and,  taking  hold  of 
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tbe' tape  with  a  pair  of  ligbt  steel  tweezers, 
be  pulled  out  the  sponge.  He  testifies  that 
when  he  found  this  sponge  had  been  forced 
up  toward  the  outer  edge  of  the  wound,  he 
felt  that  the  lower  cavity  was  gradually  heal- 
ing and  that  this  operation  had  forced  the 
sponge  to  the  surface.  After  taking  out 
the  sponge  he  put  in  a  small  drain,  but  the 
surface  was  healing  so  rapidly  that  It  pushed 
this  drain  out  and  he  had  to  nse  the  nitrate 
to  ke^  it  open.  Another  abscess  formed  in 
a  short  time  and  the  matter  had  worked  it- 
self through  the  original  opening,  discharg- 
ing quite  a  large  amount  of  pus.  Again  an 
abscess  formed  and  the  wound  again  re- 
opened. This  was  some  time  after  the  sponge 
bad  been  removed.  This  occurred  several 
times  until  about  February,  when  the  wound 
healed.  So  It  is  clear  that  from  this  evi- 
dence, and  there  was  none  to  the  contrary, 
the  presence  of  the  sponge  had  nothing  to  do 
with  the  formation  of  these  abscesses,  for 
Dr.  Mitchell  testifies  that  the  suffering  plain- 
tiff went  through  was  almost  the  same  after 
tbe  removal  of  the  sponge  as  before  that 
Asked  if,  from  his  observation  of  the  case, 
as  he  treated  plaintiff  from  August  2lBt  to 
October  21st,  when  he  removed  the  sponge, 
In  his  opinion  the  presence  of  the  sponge  had 
been  beneficial  or  detrimental,  he  answered 
that  it  was  beneficial,  "because.  If  the  sponge 
liadn't  been  In  her  it  would  have  then  healed 
np;  I  couldn't  have  kept  it  open."  Asked 
if  he  bad  known  that  the  sponge  was  in  the 
n'onnd  when  he  took  charge  of  plaintiff, 
whether  he  would  have  removed  it,  he  an- 
swered that  he  would  not 

It  will  be  seen  that  the  expert  called  by 
plaintiff  refused  to  testify  that  the  presence 
of  the  sponge  was  hurtful  or  leaving  it  there 
showed  negligence.  In  fact  there  was  no  evi- 
dence whatever,  no  witness  testified  that  tbe 
presence  of  the  sponge  had  been  injurious. 

For  these  reasons  we  are  compelled  to  hold 
that  the  Judgment  of  the  circuit  court  in 
orermllng  the  demurrers  was  erroneous. 

In  this  view  of  the  case  we  do  not  consider 
It  necessary  to  take  up  other  assignments 
further  than  we  have  done.  The  Judgment 
of  the  circuit  court  is  reversed. 


ALLEN,  J., 

sents. 


concurs.    NOBTONI,  J,,  dis- 


ST.  LOUIS  SANITARY  CO.  t.  RBBD. 
(St  Louis  Conrt  of  Appeals.     Missouri.     Dec. 

2.   1913.) 
L  Monet  Beckivkd  ({  18*)— Bviubhcb— Btjb- 

DBN  OF  PBOOF. 

In  an  action  for  money  had  and  received 
hy  defendant  to  plaintiff's  use,  where  defendant 
pleaded  that  such  money  was  paid  him  by  plain- 
tiS  as  compensation  for  services,  and  was  not 
received  on  any  other  account  whatsoever,  it 
wu  error  to  hold  that  the  burden  of  proof  was, 
at  the  outset  and  by  the  pleadings,  upon  the 
defendant;    this  ruling  losing  sight  of  the  dis- 


tinction between  the  burden  of  pmof  and  'the 
preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  §S  70-72 ;    Dec.  Dig.  {  18.*] 

2.  Monet    Receiveo    ({    1*) — Natube    and 
Gbounds  of  Action. 

An  action  for  money  had  and  received  lies 
for  money  which,  in  equity  and  right  defend- 
ant ought  to  refund,  for  money  paid  by  mistake, 
or  got  through  imposition,  express  or  implied, 
or  an  undue  advantage  taken  of  plaintiff's  situ- 
ation, contrary  to  laws  made  for  the  protection 
of  persons  under  the  circumstances,  and  is  fa- 
vored. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  f  1 ;  Dec.  Dig.  i  1.*] 

3.  Money  Receivsd  (S  17*)— PiaADiNO— Pe- 
tition. 

The  petition  in  an  action  for  money  had 
and  received,  unless  on  an  account,  must  usual- 
ly be  special,  setting  forth  the  relation  of  the 
parties  and  the  contract  or  wrong  by  means  of 
which  the  money  was  received ;  and  hence  the 
petition  in  an  action  to  recover  money  which  de- 
fendant claimed  was  paid  him  by  plaintiff  for 
services  should  therefore  set  forth  the  relation 
of  the  parties  and  the  contract  or  wrong  out  of 
which  the  right  of  action  arose. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  |f  54-61,  64-68;  Dec  Dig. 
§  17.*] 

4.  Pleading    (S    367*)  —  MoxioRS   to    Make 
Definite  and  Cebtain. 

Tbe^  failure  of  the  petition  In  an  action  for 
money  had  and  received  to  set  forth  the  rela- 
tion of  the  parties,  the  contract,  or  the  wrong 
out  of  which  the  cause  of  action  arose  could 
have  been  reached  by  motion  to  make  it  more 
definite  and  certain,  if  not  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §;  64,  1173-1103;   Dec  Dig.  §  367.*] 

5.  COBPOBATIONB    (J    308*)— Offickbs— RiOHT 
TO  Compensation. 

One  who,  though  he  was  known  at  one  time 
as  secretary  and  treasurer,  and  at  another  as 
treasurer,  of  a  corporation,  was  neither  a  direc- 
tor nor  a  stockholder,  but  a  mere  hired  employe, 
could  recover  the  reasonable  value  of  his  serv- 
ices, if  rendered  at  the  request,  by  the  direc- 
tion, or  with  the  knowledge  of  the  company's  of- 
ficers, directors,  or  managers,  and  accepted  by 
them,  and  not  voluntarily  rendered,  without 
expectation  of  reward,  notwithstanding  a  resolu- 
tion of  the  board  of  directors  that  all  salaries 
should  end  with  the  end  of  the  then  current 
year,  since  the  rule  that  ofBcers  and  directors 
of  corporations  may  not  charge  for  services, 
unless  founded  on  a  resolution  of  the  board  or 
provided  for  in  the  articles,  constitution,  or  by- 
laws, does  not  apply  to  one  who  is  neither  a 
director  nor  stockholder;  and  hence,  thou|[h 
the  introduction  of  such  resolution  prima  facie 
deprived  him  of  any  claim  to  salary,  he  should 
have  been  permitted  to  show  that  he  did  the 
work  with  the  consent  on  the  employment  and 
with  the  knowledge  of  the  company's  officers 
and  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  if  1334-1349;   Dec.  Dig.  {  308.*] 

Appeal  from  St  Louis  Circuit  Court; 
Chas.  Claflln  Allen,  Judge. 

Action  by  the  St  Louis  Sanitary  Compa- 
ny against  William  F.  Reed.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Morton  Jourdan,  of  St  Louis,  for  appel- 
lant Chester  H.  Krum,  of  St  Louis,  for  re- 
spondent 


-•For  otbir  cases  see  sun*  topic  uid  section  NUMBER  In  Dae  Dis.  A  Am.  Die.  Ker-No.  Series  ft  Sap'r  Indexes 
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REYNOLDS,  P.  J.  The  petltton.  after 
averring  the  Incorporation  of  the  plaintiff, 
charges  "that  the  defendant  is  justly  In- 
debted to  the  plaintiff  In  the  sum  of  $1,600 
for  80  much  money  had  and  received  to  the 
use  of  the  plaintiff  between  Bfay  1,  1907, 
and  May  1,  1910,  to-wlt"  Here  follows  an 
itemized  statement  charging  $50  as  received 
May  1,  1907,  and  on  the  Ist  day  of  each  suc- 
ceeding month  to  and  including  December  1, 
1909.  The  petition  continues:  "That  pay- 
ment of  the  said  sums  and  the  said  aggre- 
gate sum  of  $1,600  received  as  aforesaid  by 
the  defendant  to  the  plaintiff,  has  been  duly 
demanded  of  defendant  by  the  plaintiff  and 
by  him  refused."  Judgment  Is  demanded  for 
that  sum  and  costs. 

A  demurrer  was  interiKised  to  this  and 
overruled.  As  plaintiff  answered  over,  it 
is  not  necessary  to  notice  this.  The  an- 
swer, after  denying  each  and  every  allega- 
tion of  the  i)etitlon,  "except  such  as  are 
hereinafter  admitted,"  denies  that  defend- 
ant is  Indebted  to  plaintiff  in  the  sum  of 
$1,600  or  in  any  other  sum  whatsoever.  It  ad- 
mits that  on  the  dates  alleged,  defendant  did 
receive  of  plaintiff  the  sums  therein  set  out, 
aggregating  $1,600,  "which  said  moneys  were 
paid  him  by  the  plaintiff,  and  received  by 
the  defendant,  as  his  compensation  for  serv- 
ices rendered  to  the  plaintiff,  at  its  instance 
and  request,  during  the  time  and  period 
aforesaid,  as  secretary  and  treasurer  of  said 
plalntit!  corporation;  and  that  said  sums 
and  compensation  were  reasonable  for  the 
services  rendered;  and  that  said  sums  were 
not  received  on  any  other  account  wliatso- 
ever." 

There  was  a  reply  which  denies  that  the 
moneys  mentioned  In  the  petition  and  an- 
swer were  moneys  paid  defendant  by  plain- 
tiff, and  "denies  that  Uiey  were  received  by 
the  defendant  as  his  compensation  for  serv- 
ices rendered  to  plaintiff  at  any  time  either 
as  secretary  or  in  any  other  capacity.  It 
alleges  that  the  said  moneys  were  received 
and  had  by  the  defendant  as  alleged  in  the 
petition." 

Trial  to  the  court,  a  Jury  having  been 
waived.  At  the  outset,  counsel  for  plaintiff 
asked  the  court  to  rule  that  the  burden  of 
proof  was  on  defendant  under  tlie  pleadings. 
The  court  so  ruled,  defendant  excepting. 

Thereupon  defendant  offered  himself  as  a 
witness  and  testifled  that  he  had  been  sec- 
retary and  treasurer  of  plaintiff  corporation 
from  April,  1905.  He  was  such  by  appoint- 
ment of  the  board,  but  was  not  a  member 
of  its  board  of  directors  nor  a  stockholder 
in  the  company.  Be  testified  that  when  he 
turned  over  the  IXKtks  and  papers  and  mon- 
ey of  plaintiff,  after  December  81,  1908,  he 
accounted  for  and  paid  over  to  his  succes- 
sor all  moneys  in  his  possession  other  than 
the  $1,600  here  Involved.  Counsel  for  de- 
fendant offered  to  introduce  evidence  tend- 
ing to  prove  the  reasonable  value  of  the 


services  defendant  had  performed  for  the 
plaintiff  for  the  period  covered,  and  that 
the  $1,600  defendant  had  retained,  had  been 
retained  with  the  approval  and  consent  of 
the  president  of  the  company,  and  was  on 
account  of  services  he  had  rendered  as 
secretary  and  treasurer  of  the  plaintiff  cor- 
poration while  its  business  and  affairs  were 
being  wound  up.  This  line  of  testimony 
was  all  objected  to  and  excluded  on  objec- 
tion of  plaintiff's  counsel,  defendant  dniy 
excepting.  On  cross-examination  counsel  for 
plaintiff,  Identifying  the  books  of  the  cor- 
poration, read  from  the  minutes  of  the  pro- 
ceedings of  the  board  this:  "Special  meet- 
ing of  the  board  of  directors  duly  called, 
held  April  25th,  1905;  present,  Messrs. 
Campbell,  Oamett  and  President  Blakely. 
The  minutes  of  the  last  meeting  were  read 
and  approved.  •  •  •  Ordered  that  the 
superintendent's  salary  be  reduced  one-half; 
that  the  secretary  be  laid  off  and  that  the 
treasurer  be  empowered  to  act  as  secretary, 
his  salary  for  the  two  offices  being  fixed  for 
the  present  at  $100  per  month."  Defendant 
testified  that  be  had  been  elected  treasurer 
on  the  24th  of  March,  1904;  that  at  that 
time  his  salary  as  treasurer  commenced 
April  1,  1904,  and  was  fixed  at  $1,500.  He 
also  identified  an  entry  in  the  minutes  as 
in  the  handwriting  of  the  president,  who 
had  signed  the  minutes,  the  entry  of  date 
November  16,  1906:  "It  was  ordered  also 
that  salaries  end  with  the  end  of  the  pres- 
ent year,  as  well  as  all  other  expenses  that 
can  be  controlled."  Asked  If  he  was  present 
at  that  meeting,  witness  said  he  was  not. 
On  redirect  examination,  the  witness  was 
asked  by  his  counsel,  if,  after  the  date  of 
that  meeting,  be  had  continued  to  discharge 
his  duties  as  secretary  and  treasurer  of 
the  company,  up  to  January  1,  1909.  He 
answered  that  he  had,  "the  same  afterwards 
as  before,"  and  that  during  that  period  he 
had  the  custody  of  the  books  and  papers  and 
moneys  of  the  company.  He  had  been  paid  . 
his  salary  at  the  rate  of  $100  a  month  up 
to  the  1st  of  January,  1907.  Asked  what 
compensation  he  had  been  paid  after  the 
1st  of  January,  1907,  and  prior  to  May  1, 
1907,  objection  was  made  on  the  ground 
that  it  assumed  compensation  had  been  paid. 
Objection  sustained,  counsel  excepting.  He 
was  then  asked  If,  after  the  1st  of  January, 
1907,  the  directors  of  the  company  knew  he 
was  continuing  the  services  as  secretary  and 
treasurer  of  the  company  as  before.  He  an- 
swered that  they  did.  Asked  tf  he  contin- 
ued to  render  those  services  from  January 
1,  1907,  to  January  1,'1909,  with  the  knowl- 
edge and  consent  and  approval  of  the  di- 
rectors of  tliat  corporation,  he  answered, 
"Yes."  This  was  objected  to  after  the  an- 
swer had  been  made  and  the  objection  sus- 
tained. Finally  defendant  was  asked  on 
what  account  and  for  what  reason  he  had 
retained  the  $1,600  when  he  turned  over  the 
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books  and  papers  and  moneys  of  the  cor- 
poration to  bis  successor  in  office.  Tbls  was 
objected  to,  objection  sustained  and  counsel 
'  duly  excepted. 

At  tbe  conclusion  of  the  hearing  and  bav- 
Ing  taken  the  cause  under  advisement,  the 
court  made  a  finding  and  rendered  Judgment 
In  favor  of  plaintiff  for  the  amount  sued 
for  with  Interest  From  tbls.  Interposing  a 
motion  for  new  trial  as  well  as  one  In  ar- 
rest of  Judgment  and  excepting  to  these  mo- 
tions being  overruled,  defendant  duly  per- 
fected his  appeal  to  this  court. 

Tbls  Judgment  and  tbe  rulings  of  tbe  trial 
court,  hereinafter  referred  to,  cannot  be  sus- 
tained. 

[1, 2]  It  was  error  to  hold  tliat  tbe  burth- 
en of  proof  was  on  defendant.  Tbe  peti- 
tion undertakes  to  state  an  action  for  mon- 
ey bad  and  received,  a  form  of  action  of 
which  it  has  been  said  by  I«rd  Mans- 
field in  tbe  often  quoted  case  of  Moses  v. 
Macferlan,  2  Burr.  1005,  lying  "for  money 
wblch  ex  sequo  et  bono,  the  defendant  ought 
to  refund:  *  *  *  It  lies  for  money  paid 
by  mistake;  •  •  *  or  for  money  got 
tbiongb  imposition  (express,  or  implied) ; 
*  *  *  or  an  undue  advantage  taken  of 
the  plalntifl*s  situation,  contrary  to  laws 
made  for  tbe  protection  of  persons  under 
those  circumstances."  It  is  a  form  of  ac- 
tion favored  in  our  state,  as  see  CllfCord 
Banking  Co.  ▼.  Donovan  Commission  Co., 
195  Mo.  262,  loc.  dt  288,  94  S.  W.  527.  We 
bave  discussed  this  form  of  action  in  Gar- 
nett  &  Allen  Paper  Co.  v.  Midland  Publlsh- 
tag  Oo.,  156  Mo.  App.  187,  136  8.  W.  736, 
and  need  not  go  into  it  fully  here. 

[3, 4]  It  is  said  in  Abbott's  Trial  Evidence 
<2d  Ed.),  p.  336,  tbat,  "The  complaint,  un- 
less on  an  account,  must  usually  be  special, 
setting  forth  the  relation  of  tbe  parties  and 
the  contract  or  wrong  by  means  of  which  the 
money  was  received."  Tills  is  not  an  action 
on  an  acconnt,  in  tbe  sense  In  which  that 
term  is  used.  That  it  does  not  set  forth  the 
relation  of  the  parties,  the  contract  nor  tbe 
wrong,  is  manifest  Falling  by  bis  petition 
to  do  that  however,  which  failure  could  have 
been  reached  by  motion  to  make  the  petition 
more  definite  and  certain,  if  not  by  demurrer, 
did  not  absolve  the  plaintiff  from  its  obliga- 
,  Hon  to  make  out  at  least  a  prima  facie  case 
by  proof,  proof  of  tbe  facts  essential  to  a 
recovery.  We  bave  set  out  the  answer  of 
defendant  In  tbls  case  practically  in  full. 
That  answer  admits  defendant  retained  tbe 
amount  of  money  and  on  the  dates  set  out, 
but  it  specifically  puts  in  Issue  the  very 
essential  allegation  that  the  money  so  re- 
tained was  of  the  moneys  of  the  plaintiff, 
or  that  the  defendant  had  and  received  that 
money  to  the  use  of  plaintiff.  Tbat  is  spe- 
cifically denied  in  the  answer.  The  reply  re- 
peats the  original  averment  We  might  here 
apply  this  test:  could  the  plaintiff,  with  the 
answer  of  defendant  admitting  that  be  had 


retained  the  |1,600,  bars  racoeflBfolly  moved 
for  Judgment  on  the  answer?  The  learned 
counsel  for  plaintiff  made  no  such  motion, 
does  not  here  make  any  such  contention. 
Tbe  burden  of  proof  was  on  tbe  plaintiff, 
notwithstanding  the  answer.  Without  go- 
ing into  the  question  to  any  great  extent,  or 
attempting  to  compile  the  anthorities  govern- 
ing the  matter,  we  consider  it  sufficient  to 
refer  to  two  cases,  namely,  Olover  v.  Hen- 
derson, 120  Mo.  367,  25  S.  W.  175y  41  Am. 
St  Rep.  695,  and  Marshall  Livery  Co.  v.  Mc- 
Kelvey,  55  Mo.  App.  240.  In  the  former  of 
these  cases,  it  is  said  (120  Mo.  loc.  dt.  382, 
25  S.  W.  179,  41  Am.  St  Rep.  695):  "The  ob- 
ligation to  prove  any  fact  is  upon  the  party 
who  asserts  the  affirmatlTe  of  tbe  issue." 

In  Marshall  Livery  Co.  v.  McKelvey,  su- 
pra, it  is  said,  passing  on  an  instruction  giv- 
en by  the  court,  to  the  effect  that  the  burth- 
en of  proof  is  on  ^e  plaintiff  to  establish 
to  tbe  Jury's  satisfaction  by  tbe  preponder- 
ance of  the  proof,  that  the  defendant  failed 
to  exercise  ordinary  care  in  driving  and  car- 
ing for  the  horse  which  he  had  hired  from 
the  plaintiff,  and  of  which  instruction  plain- 
tiff complained,  that  the  objection  "loses 
Bight  of  the  distinction  between  tbe  burden 
oT  proof  and  the  burden  of  evidence.  The 
former  remains  throughout  tbe  trial  where 
the  pleadings  place  it  in  tbe  first  instance, 
while  the  latter  may  shift  from  side  to  side 
according  to  the  state  of  the  proof.  •  •  • 
It  was  necessary  for  the  plaintiff  to  allege 
and  prove  that  in  the  use  of  the  horse  the 
defendant  was  guilty  of  some  negligent  act, 
and  that  tbe  death  of  the  horse  was  tbe 
result  of  such  act.  These  were  the  consti- 
tutive facts  of  the  cause  of  action.  A  prima 
facie  case  was  made  by  tbe  introduction  of 
evidence  tending  to  prove  that  the  horse, 
at  tbe  time  of  tbe  delivery  to  tbe  defendant, 
was  apparently  in  good  condition.  If  tbe 
evidence  had  dosed  at  this  point,  the  plain- 
tiff would  have  been  entitled  to  recover,  pro- 
vided the  Jurors  were  satisfied  from  its  evi- 
dence that  tbe  horse  was  in  a  healthy 
condition  at  the  time  of  its  delivery  to  the  de- 
fendant Therefore,  at  this  stage  of  tbe  pro- 
ceeding, the  burden  of  evidence  was  cast  on 
the  defendant  to  show  by  some  substantial 
evidence  that  he  exerdsed  ordinary  care  in 
the  use  of  the  animal."  This  ruling  and  the 
distinction  between  burden  of  proof  and 
preponderance  of  evidence  was  lost  sight  of. 
It  was  error,  in  the  absence  of  any  showing 
whatever  on  tbe  part  of  the  plaintiff,  and 
with  tbe  very  qualified  admission  in  the  an- 
swer of  defendant,  that  admission  coupled 
with  a  denial  of  the  very  essential  averment 
in  the  petition  tbat  the  money  so  taken  and 
withhdd  by  defendant  was  received  and  re- 
tained by  him  for  the  use  of  plaintiff,  to 
hold  tbat  the  burden  of  proof  was  at  the 
outset  and  by  the  pleadings,  upon  the  de- 
fendant. 

[C]  Passing  that  and  looking  to  tbe  rulings 
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at  the  trial,  by  which  the  trial  conrt  refused 
to  allovr  the  Introdootlon  of  evidence  tend- 
ing to  sustain  the  plea  of  quantum  meruit 
and  excluded  evldenee  offered  by  defendant 
to  show  that  he  had  performed  the  services 
at  the  Instance  and  with  the  consent  and 
knowledge  of  the  officers  and  directors  of 
the  company,  grave  error  was  committed. 
The  resolution  Introduced  in  evidence  prima 
fade  deprived  defendant  of  any  claim  to 
salary,  but  did  not  conclude  him  from  show- 
ing that  be  was  not  In  fact  included  in  it; 
from  showing  that  notwithstanding  that  res- 
olution be  had  continued  In  the  employ  of 
plaintiff,  doing  the  work  usually  appertain- 
ing to  the  office  of  secretary  and  treasurer, 
and  that  he  did  the  work  with  the  consent, 
on  the  employment  and  with  the  knowledge 
of  the  officers  and  directors  of  the  company. 
It  was  within  his  right,  falling  a  contract 
fixing  the  amount,  to  foUow  that  up  with 
evidence  of  the  reasonable  value  of  those 
services.  The  rule  Invoked  by  counsel  for 
plalntUf  and  sustained  by  the  trial  court, 
that  no  officer  of  the  company  is  entitled  to 
compensation,  or  to  claim  pay  for  services  on 
quantum  meruit,  in  the  absence  of  a  con- 
tract, or  unless  there  Is  an  express  provision 
iu  the  by-laws,  or  by  resolution  of  the  board, 
awarding  him  salary  or  pay,  has  no  applica- 
tion whatever  to  this  case.  This  defendant 
was  neither  a  director  nor  stockholder  of  the 
company.  He  was  titular  secretary  and 
treasurer  at  one  time,  treasurer  at  another, 
but  tn  point  of  fact,  as  the  evidence  which 
he  offered  certainly  tended  to  show,  he  was 
A  mere  hired  employe. 

The  reason  of  the  rule  forbidding  officers 
and  directors  of  corporations  to  charge  for 
services,  unless  that  charge  is  founded  on  a 
resolution  of  the  board,  or  is  provided  for 
in  the  articles,  constitution  or  by-laws  of 
the  corporation,  does  not  apply  here.  Cor- 
porations are.  In  a  way,  partnerships;  the 
directors  are  themselves,  under  our  law, 
members  of  the  corporation,  stockholders. 
Acting  as  directors,  they  are  more  than  mere 
agents  for  their  fellow  stockholders;  they 
are  their  trustees,  in  charge  of  a  trust  fund. 
They  cannot  charge  or  receive  pay  for  any 
services  rendered  their  co-stockholders — ^the 
cestui  qui  trust — "unless  compensation  for 
such  services  Is  provided  for  in  its  charter 
or  authorized  by  a  by-law,  or  resolution  of 
the  board  of  directors  before  the  services 
are  rendered."  Taussig  v.  St  Louis  &  Kirk- 
wood  Ry.  Co.,  166  Mo.  28,  loc.  dt  33,  66  S. 
W.  969,  89  Am.  St  Rep.  674;  Watcham  y. 
Inside  Inn  Co.,  159  Mo.  App.  33,  loc  dt  40, 
139  S.  W.  228.  But  as  concerns  directors, 
"it  is  well  settled  Uw  in  this  state  that  the 
acts  of  a  corporation  may  be  proved  in  the 
same  manner  as  the  acts  of  individuals,  and 
that  a  promise  to  pay  the  reasonable  value 
of  services  rendered  and  accepted  may  be  im- 
plied against  corporations  as  against  individ- 


uals." Taussig  y.  St  Louis  ft  Kiricwood  Ry. 
Co.,  supra,  166  Mo.  loa  dt  32,  65  S.  W.  069, 
89  Am.  St  Rep.  674.  If  this  defendant  ren- 
dered services  at  the  request  or  by  the  di- 
rection, or  even  with  the  knowledge  of  the 
officers,  directors,  managers  of  the  company, 
and  they  accepted  the  services,  he  having 
no  contract  fixing  his  compensation,  unless  it 
appears  that  the  services  were  voluntary 
and  rendered  without  exi)ectation  of  reward, 
defendant  is  entiUed  to  recover  the  reason- 
able value  of  such  services  or  proof  of  their 
value. 

The  Judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  for  further 
proceedings. 

MORTONI  and  ALLEN,  JJ.,  concur. 


KINDORF  V.  KINDORF. 

(St  Louis  Court  of  Appeals.     Missouri.     Dee. 
2,  1913.) 

1.  Appeai,  and  Ebbob  (f  1000*)— FiNDIROS— 
Conclusiveness. 

Since  a  suit  for  separate  maintenance  by 
the  wife  is  in  the  nature  of  an  equitable  pro- 
ceeding, the  trial  court's  findings  are  not  binding 
on  appeal,  though  they  Will  be  largely  deferred 
to,  where  the  evidence  sharply  conliicta. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {f  3970-3978;  Dec  Dig.  | 
1009.*] 

2.  Husband  and  Wifk  (i  297*)— Aotior  fob 
Sep  ABATE  Maintenance  —  Sutficienct  or 
Evidence. 

Evidence  in  an  action  for  separate  main- 
tenance held  to  sustain  a  finding  that  defendant 
struck  his  wife  and  drove  her  from  his  home, 
and  afterwards  refused  to  provide  for  her  unless 
she  would  return. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {  1090 ;   Dec  Dig.  {  297.*] 

3.  Husband  and  Wife  ({  283*)— Separate 
Maintenance— Cbueltt. 

A  wife  may  leave  home  and  sue  for  sepa- 
rate maintenance  under  the  statute,  if  her  hus- 
band's wrongful  conduct  makes  her  condition 
while  living  with  him  intolerable. 

WEld.  Note. — ^For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  iS  1062-1073;    Dec   Dig.   i 
283.*] 

4.  Husband  and  Wira  (|  283*)  —  Sepabate 
Maintenance  — Abandonuent. 

There  is  an  abandonment  entitling  the  wife 
to  separate  maintenance,  where  her  husband 
wrongfully  drives  her  from  him,  or  turns  her 
out  of  doors. 

[Kd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i§  1062-10^;  Dec  Dig.  { 
283.*] 

5.  Husband  and  Wife  (g  283*)  —  Sbpabatb 
Maintenance— Abandonment. 

To  constitute  an  abandonment  so  as  to  en- 
titie  the  wife  to  a  separate  maintenance,  there 
must  be  a  failure  or  refusal  to  provide  for  her. 
as  well  as  an  abandonment. 

WEd.  Note — For  other  cases,  see  Husband  and 
ife,  Cent  Dig.   H  1062-1073;    Dec  Dig.  I 
283.*] 

6.  Husband  and  Wife  (J  283*)  —  Sepabate 
Maintenance— Failube  to  Provide. 

A  husband  cannot  after  turning  his  wife 
out  of  his  home  without  cause,  relieve  himself 
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from  piorldlng  a  aeparate  maintenance  by  offer- 
ing to  support  her  if  she  returns  home. 
JEd.  Note.— For  other  cases,  see  Bnsband  and 
Wife,  Cent  Dig.  if  1062-1073;    Dec.  Dig.  { 
283.*} 
T.  Husband  and  Wuz  ({  297*)  —  Sefabatk 

HAINTKNANCE — SUFFICIENCy  or  EVIDENCJB— 

EzcESSiTi:  Allowances. 
Evidence  in  an  action  for  separate  main- 
tenance held  not  to  show  tliat  an  allowance  of 
$25  a  month  was  excessive. 

V'EA.  Note. — For  other  cases,  see  Husband  and 
ite,  Cent  Dig.  {  1090;   Dec  Dig.  {  297.*] 
BcTnolds,  P.  J.,  dissenting  in  part 

Appeal  from  St  Lools  Clrcoit  C!oart;  Wm. 
31  Elnser,  Judge. 

Action  by  Dora  Klndorf  against  William  E. 
ElDdoif.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

C  X  Anderson,  of  St  Lonis,  for  appellant 
Ztcbrltz  &  Zachrltz,  of  St  Louis,  for  le- 
^wndent 

ALUBN,  J.  Plaintiff  is  the  wife  of  defend- 
ant and  tliis  action  is  one  for  her  separate 
maintenance  under  the  statute.  The  trial 
coDrt  found  the  issues  for  plaindfl,  and  ad- 
Jndged  that  the  defendant  pay  her  $25  per 
montii,  for  the  support  of  plaintiff  and  a 
mlDor  child;  from  which  Judgment  the  de- 
fendant prosecutes  this  appeal. 

The  petition  averred  that  on  May  14,  1911, 
in  the  city  of  St  Louis,  defendant  without 
canse  abandoned  plaintiff,  and  thereafter  re- 
fnsed  and  neglected  to  maintain  and  provide 
for  her  and  two  minor  children  born  of  the 
marriage.    The  answer  was  a  general  dmlaL 

Plaintiff  and  defendant  were  married  In 
1894,  and  lived  together  as  husband  and  wife 
antil  May  14,  1911.  Two  children  were  bom 
of  the  marriage,  viz.,  George  Klndorf  and 
William  Klndorf,  aged  respectively  14  and 
15  years  at  the  time  of  the  trial  below.  It 
appears  that  defendant  is  a  dgar  maker  by 
occupation,  and  that  Saturday  evening.  May 
13, 1911,  he  returned  from  his  work  and  asked 
liis  younger  son,  George,  to  take  certain  cards 
and  deliver  them  at  a  house  some  15  city 
blocks  distant;  that  the  boy  wanted  to 
change  his  clothing,  for  the  reason  that  he 
had  been  playing  ball  that  afternoon  whereby 
Us  clothes  had  become  soiled,  and  that  he 
did  not  want  to  appear  upon  the  street  in 
such  condition.  It  seems  that  defendant 
objected  to  this,  and  Insisted  tliat  the  boy 
go  on  the  errand  at  once.  The  testimony  is 
conflicting  as  to  Just  what  was  said,  but  this 
is  immaterial  here.  At  any  rate  the  defend- 
ant took  what  is  referred  to  in  the  testimony 
as  a  "cat-o'-nlBe-talls"  and  began  to  whip  the 
boy.  This  occurred  in  the  kitchen  of  defend- 
ant's home.  It  seems  that  the  instrument 
wUch  defendant  used  to  administer  this  pun- 
islmient  consisted  of  a  piece  of  leather 
fastened  to  the  end  of  a  broom  handle;  and 
Quit  he  proceeded  to  whip  the  boy  severely 
with  it  The  plaintiff  testified  that  while 
defendant  was  striking  the  boy  she  said  to 


him,  "Will,  don't  hit  him,  but  talk  to  hlm,"^ 
and  that  defendant  replied,  "I  am  doing  this, 
and  If  you  Interfere  I  will  hit  you  both  and 
put  you  out,"  and  that  defendant  did  there- 
upon strike  her.  Defendant  denies  that  he 
so  struck  plaintiff,  and  testified  that  plaintiff 
interfered  by  catching  hold  of  his  arm,  say- 
ing, "You  ain't  going  to  hit  him  for  any- 
thing like  that" 

The  difficulty  ended  by  the  boy  running 
from  the  house  and  going  to  his  grand- 
mother's, where  he  remained  until  the  next 
morning.  Plaintiff  testified  that  defendant 
was  quarrelsome  all  that  evening.  On  the 
following  morning  he  sent  his  son,  William, 
to  get  George  and  bring  him  home;  and  when 
the  boys  reached  home,  and  George  sat  down 
in  the  kitchen,  defendant  at  once  en  me  up  to- 
him  and  began  to  beat  him  with  a  rope  that 
he  had  in  the  meantime  specially  braided  and 
prepared  for  that  purpose.  The  evidence  is 
quite  convincing  that  the  defendant  brutally 
and  unmercifully  beat  the  boy  with  this  in- 
strument; the  testimony  of  witnesses,  who 
saw  and  examined  the  boy  shortly  thereafter 
being  to  the  effect  that  he  was  bruised  and 
bleeding  about  the  head,  arms,  neck,  shoul- 
ders, and  body. 

The  testimony  is  highly  conflicting  as  to 
what  took  place  between  plaintiff  and  defend- 
ant at  this  time.  Plaintiff  testified  that  the 
defendant  also  struck  her  with  the  rope, 
pushed  her  and  the  boy  out  the  kitchen  door, 
saying,  "I  will  put  you  both  out,"  telling 
them  to  "go,"  and  that  he  offered  to  pack 
her  clothes  and  throw  them  out  after  her. 
George  testified  that,  while  his  father  was 
striking  him,  his  mother  came  to  the  door, 
and  the  defendant  said,  "If  you  want  to  see 
me  strike  him,  come  on  in;  I  will  hit  both 
of  you  and  put  you  out;"  that  he  did  there- 
upon turn  and  strike  the  plaintiff,  as  well  as 
his  son,  pushed  them  both  out  the  door,  and 
told  them  to  go.  Several  other  witnesses, 
residing  In  the  Immediate  neighborhood,  tes- 
tified to  hearing  the  beating  of  the  boy,  and 
to  have  heard  defendant  teU  plaintiff  and  his 
son  to  go  or  "get  out";  that  plaintiff  asked 
to  have  her  clothes,  and  that  defendant  said 
that  he  would  help  her  pack  them  and  throw 
them  out  after  her.  Plaintiff  thereupon  left, 
with  a  bundle  of  her  clothes,  her  son  George 
going  with  her,  and  went  to  the  home  of  her 
parents. 

Defendant  denies  that  he  struck  bis  wife, 
either  upon  the  day  of  the  separation  or  the 
evening  before;  denies  that  he  told  her  to  go 
or  get  out,  or  that  he  pushed  her  out  of  the 
door.  He  says  that  plaintiff  Interfered  when 
he  was  striking  the  boy,  and  that,  when  the 
latter  ran  out  of  the  kitchen,  plaintiff  said 
she  was  going  to  leave,  and  did  so.  Defend- 
ant's evidence  as  to  what  occurred  on  the 
Sunday  morning  in  question  consisted  wholly 
of  his  own  testimony. 

[1]  A  suit  for  maintenance  by  the  wife  is 
in  the   nature  of   an   equitable  proceeding. 
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The  findings  of  the  lower  court  are  not  bind- 
ing upon  us;  but  where  there  Is  a  sharp  and 
Irreconcilable  conflict  In  the  testimony,  such 
as  here  appears,  we  should  and  do  defer  very 
largely  to  the  findings  of  the  trial  Judge, 
who  had  the  witnesses  before  him. 

[2-4]  It  la  contended  by  appellant  that  the 
evidence  does  not  show  that  be  abandoned 
the  plaintiff.  We  cannot  accede  to  this,  how- 
ever; for  the  evidence  in  the  record  is  amply 
suflSclent  to  warrant  the  lower  court  in  find- 
ing that  the  defendant  not  only  struck  the 
plaintiff,  but  that  he  drove  her  forth  from 
his  home.  Where  a  husband's  wrongful  con> 
duct  renders  his  wife's  condition  intolerable, 
she  may  leave  him  and  maintain  her  suit  for 
support  and  maintenance  under  the  statute. 
McGrady  v.  McGrady,  48  Mo.  App.  668;  Kurz 
V.  Kurz,  119  Mo.  App.  53, 96  S.  W.  242;  Polster 
V.  Polster,  145  Mo.  App.  606,  123  S.  W.  81. 
And  where  a  husband  wrongfully  drives  his 
wife  from  him,  and  turns  her  out  of  doors, 
such  conduct  must  perforce  constitute  an 
abandonment  of  her. 

[S]  But  it  is  said  that  in  order  to  recover, 
under  the  statute,  plaintiff's  evidence  must 
show,  not  only  an  abandonment  by  defendant* 
but  a  refusal  or  neglect  on  his  part  to  main- 
tain and  provide  for  her;  and  it  is  urged  that 
the  evidence  does  not  show  that  defendant 
failed  or  refused  to  provide  for  plaintiff,  but 
that  be  was  willing  to  provide  for  her  in  his 
own  home.  It  Is  true  that  there  must  be 
both  an  abandonment  and  a  failure  or  refus- 
al to  provide  for  the  wife.  Polster  v.  Polster, 
supra;  Toungs  v.  Youngs,  78  Mo.  App.  225. 
But  the  testimony  falls  to  disclose  that  the 
defendant  made  any  effort  to  have  his  wife 
return  to  him;  and  it  is  conceded  that  he  has 
contributed  nothing  to  her  support  sUice  May 
14,  1911.  It  does  not  appear  that  he  there- 
after requested  her  to  return,  nor  did  he  give 
her  any  assurances  as  to  his  conduct  in  the 
future.  The  only  thing  appearing  in  the 
record  pertinent  to  this  question  is  testimony 
to  the  effect  that  when  defendant  was  re- 
quested to  provide  for  plaintiff  he  said  that 
he  would  do  so  only  in  their  own  home. 

[I]  Defendant  cannot  strike  his  wife,  drive 
her  from  him,  and  turn  her  out  of  doors, 
without  cause,  and  then,  without  more,  exon- 
erate himself,  and  relieve  himself  from  his 
'^obligation  to  provide  for  her,  by  saying  that 
he  wlU  only  support  her  in  that  home  from 
which  he  has  driven  her.  There  is  abundant 
evidence  to  supiwrt  the  finding  of  the  trial 
court  Indeed,  the  testimony  is  quite  con- 
vincing that  plaintiff  was  forcibly  driven 
from  her  home  by  defendant,  merely  because 
she  protested  against  the  latter's  cruelty  and 
brutality  toward  their  son ;  and  It  does  not 
appear  that  defendant  has  sought  to  make 
amends  or  to  have  plaintiff  return  to  him. 

[7]  But  it  is  said  that  the  allowance  to 
plaintiff  for  the  support  of  herself  and  her 
minor  son,  in  the  sum  of  $25  per  month,  is 
excessive.    Respecting  this,  the  record  shows 


that  the  defendant  owned  the  home  in  which 
he  lived,  which  he  says  is  worth  about  $1,200, 
and  that  he  owned  a  lot  of  ground  whicb  be 
values  at  $600,  Incumbered  by  a  deed  of  trust 
for  $200.  He  testified  that  bis  average  earn- 
ings were  about  $14  per  week.  Plaintiff's 
testimony  was  that  he  earned  from  $16  to 
$18  per  week.  A  careful  examination  of  the 
reasons  advanced  by  learned  counsel  for  ap- 
pellant why  we  should  declare  the  monthly 
allowance  made  by  the  trial  court  excessive 
falls  to  convince  us  that  we  would  be  Justi- 
fied in  reducing  the  amount  thereof. 

The  Judgment  should  be  affirmed.  It  is  so 
ordered. 

NORTONI,  J.,  concurs.  RETNOU>S,  P. 
J.,  concurs,  except  as  to  the  amount  of  the 
allowance.  Considering  the  income  of  the 
defendant,  be  thinks  the  allowance  excessive. 


IROQUOIS  MFG.  CO.  t.  ANNAN-BURQ 
MILLING  CO.  et  aL 

(St.  Louis  Court  of  Appeals.  Missouri.  Dec 
2,  1913.    Rehearing  Denied  Dec  16,  1913.) 

1.  Pleading  (f  35*)— Captiok— Subpldsaoe. 

The  words  "a  corporation,"  appearing   in 

the  caption  of  a  complaint  after  the  name  of 

the  plaintiff,  may  be  disregarded  aa  surplusage. 

[Ed.    Note.— For   other  cases,    see   Pleading, 

Cent.  Dig.  f|  76-80;    Dec  Dig.  i  35.*] 

2.  Pabtnebshif  (I  197*)— AonoH  by  Pabt- 

NEBSHIF— PaBTIBB. 

Actions  by  a  partnership  ahould  be  bronght 
in  the  names  of  the  individual  partners,  and  if 
brought  ui  the  firm  name  there  is  a  defect  of 
parties. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  I  360;  Dec.  Dig.  |  197.»] 

3.  CoBPORATioRB  (§  514*)— AonoRB— Dkniai. 
OP  CoBPOBATB  Bxibtencb—Amswbbs— Affi- 
davit. 

In  an  action  by  a  supposed  corporation. 
Rev.  St  1909,  i  1985,  declaring  that  the  fact 
of  incorporation  need  not  be  proved  unless  put 
in  issue  by  affidavit  filed  with  the  pleadings, 
does  not  make  the  affidavit  part  of  the  answer, 
so  as  to  render  unnecessary  a  denial  of  cor- 
porate existence  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §{  2052-2081;   Dec.  Dig.  {  514.*] 

4.  Pabtiks  (i  75*)- DEFEcrrs— Mode  or  Tak- 
ma  Advantaqe. 

Where  a  defect  of  parties  appears  on  the 
face  of  the  petition,  it  must  under  Rev.  St 
1909,  f  1800,  be  taken  advantage  of  by  demur- 
rer; but,  if  not  so  appearing,  it  must  under 
section  1804,  be  taken  advantage  of  by  answer, 
or  the  defect  is  waived. 

[Ed.  Note.— For  other  cases,  see  Parties,  Gent 
Dig.  {{  116,  116,  167;    Dec.  Dig.  i  75.*] 

6.  COBPOBATIONS  (8  618*)— AOTIOK— IS8XJB8— 
COBFOBATE  EXISTENCE. 

In  an  action  by  a  corporate  plaintiEE,  where 
there  was  no  issue  as  to  ita  incorporation,  evi- 
dence tending  to  show  that  it  was  not  incorpo- 
rated is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  2028,  2086,  2087;  Dec  Dig.  | 
518.*] 
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6.  JnsfluifT  (i  948*)  —  Cokclubivbhsss  — 

KeCUSITT  of  PI.K&DIRO. 

The  condasiveness  of  a  prior  adjudication 
must  otdinarUy  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Jadfment, 
Cent  Dig.  !|  1787-1793 ;   Dec  Dig.  i  948.*] 

7.  Appeal  ard  Ebbob  (J  1241*)— Action  oh 
Appeal    Bono  — Matiebs   Concluded    by 

jcdouent. 
Where  defendants  gave  an  appeal  bond 
in  favor  of  a  corporate  plaintiff,  they  cannot, 
after  affirmance,  raise  the  issae  of  the  corporate 
existence  of  plaintiff  in  an  action  on  the  bond, 
for  that  matter  could  have  been  raised  in  the 
original  action,  and  the  judgment  is  conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4792-4794;  Dec.  Dig.  { 
1241.*] 

Appeal  from  St.  Louis  Circuit  Court;  Hugo 
Maench,  Judge. 

Action  by  the  Iroquois  Manufacturing  Com- 
pany against  tbe  Annan-Burg  MiUlng  Com- 
pany and  others.  From  judgment  for  plain- 
tiff, defendants  appeaL    Affirmed. 

Geo.  F.  Beck,  of  St.  Louis,  for  appellants. 
Russell  I.  Tolson,  of  St  Louis,  for  respond- 
ent 


REYNOLDS,  P.  J.  This  Is  an  action  on  a 
bond  given  by  appellants  to  respondent  on  an 
appeal  from  a  Judgment  of  the  circuit  court 
to  this  court,  iu  a  cause  in  which  the  respond- 
ent here  was  plaintlfC  and  the  Annan-Burg 
Milling  Company  defendant  the  Annan-Burg 
Milling  Company  executing  It  as  principal, 
and  Henry  Burg  and  George  F.  Becic,  as 
sureties,  one  the  attorney,  the  other  a  mem- 
ber of  the  defendant  corporation.  It  is  for 
the  sum  of  $200,  and  after  reciting  that  the 
Annan-Burg  Milling  Company  has  appealed 
from  the  Judgment  rendered  against  it  and  iu 
favor  of  tbe  Iroquois  Manufacturing  Com- 
pany. In  the  circuit  court  city  of  St  Louis, 
for  the  sum  of  153.80,  together  with  costs,  it 
contains  the  usual  condititons  that  appellant 
should  prosecute  its  appeal  with  diligence  to 
a  decision  in  the  appellate  court  etc.  Arer- 
ting  that  the  condition  has  been  broken  in 
that  the  principal  had  not  prosecuted  the  ap- 
peal, but  that  the  appeal  had  been  dismissed 
and  the  Judgment  of  the  circuit  court  affirm- 
ed, and  that  execution  had  issued  on  the 
Judgment  of  this  court  and  had  been  re- 
tamed  unsatisfied.  Judgment  is  asked  for 
the  penalty  of  the  bond  and  damages  in 
1109.83,  and  interest  and  costa 

An  answer  was  filed  to  this  on  the  21st  of 
April,  1911,  which  consists  of  a  general  de- 
nial, not  under  oath.  On  the  21st  of  May, 
1911,  George  F.  Beck  filed  an  affidavit  that 
at  the  time  of  the  Commencement  of  the  ac- 
tion, there  was  not  nor  is  there  now,  any 
such  corporation  as  the  Iroquois  Manufactur- 
ing Company  named  as  plaintiff  herein.  The 
case  was  tried  by  the  court  a  Jury  being 
waived,  and  evidence  introduced  on  the  part 
of  plaintiff  which   Included   the   bond,   the 


Judgment  of  the  circuit  court  In  the  case  of 
Iroquois  Manufacturing  Company  v.  Annan- 
Burg  Milling  Company,  the  Judgment  of  af- 
firmance by  our  court,  its  mandate  of  affirm- 
ance, as  also  the  execution  issued  out  of 
the  circuit  court  against  the  Annan-Burg 
Milling  Company  in  that  cause  and  the  nulla 
bona  return  of  the  sheriff  on  the  execution. 
Defendants  demurred  to  the  evidence.  That 
was  overruled.  Whereupon  defendants  in- 
troduced in  evidence,  over  the  objection  of 
respondent  a  deposition  which  tended  to 
prove  that  the  Iroquois  Manufacturing  Com- 
pany was  a  partnership  of  three  individuals 
carrying  on  business  under  that  name  and 
was  not  a  corporation.  At  the  conclusion  of 
the  testimony  the  court  refusing  a  declara- 
tion asked  by  the  appellants  here,  which  was 
in  the  nature  of  a  demurrer  to  the  evidence, 
rendered  Judgment  against  defendants  for 
the  penalty  of  the  bond  and  awarded  execu- 
tion for  the  debt  Interest  and  costs.  From 
that  defendants  have  duly  prosecuted  their 
appeal  to  this  court 

[1-4]  The  affidavit  Interposed  was  undoubt- 
edly considered  by  the  trial  court  as  ineffec- 
tive for  the  purpose  of  raising  an  issue. 
While  in  the  caption  of  the  petition,  «fter 
the  name  of  the  plaintiff,  the  words,  "a  cor- 
poration," appear,  these  are  mere  words  of 
surplusage,  disregarded  even  in  a  criminal 
cause.  State  v.  Murphy,  49  Mo.  App.  270. 
It  has  often  been  decided  that  the  caption 
or  style  is  no  part  of  the  petition.  Pattlson, 
Code  Plead.  (2d  Ed.)  sees.  264-270.  In  the 
petition  Itself  there  Is  no  averment  that 
plaintiff  is  a  corporation.  If  a  partnership 
and  the  members  not  made  plaintiffs,  there 
is  a  defect  of  parties.  Appellants  attempted 
to  raise  tbe  issue  of  corporation  by  affidavit 
filed  long  after  the  filing  of  a  general  denial. 
It  is  true  that  section  1985,  Revised  Statutes 
1909,  provides  that  where  the  parties  to  the 
action  sue  or  are  sued  as  a  corporation,  it 
shall  not  be  necessary  to  prove  tbe  fact  of 
such  incorporation  unless  the  opposite  party 
put  such  fact  in  issue  by  affidavit  filed  with 
the  pleadings  in  tbe  cause.  But  this  does 
not  make  the  affidavit  a  part  of  tbe  answer. 
It  Is  in  aid  of  tbe  answer  but  not  of  the 
answer.  This  section  is  to  be  construed  in 
connection  with  other  provisions  of  the  stat- 
ute. Conceding  that  we  have  here  a  defect 
of  parties,  that  is,  it  appearing  by  evidence 
In  the  case  and  outside  the  pleadings  that 
"Iroquois  Manufacturing  Company"  is  the 
trade  name  of  a  partnership,  undoubtedly 
the  members  of  tbe  firm  should  have  been 
named  as  parties  plaintiff,  suing  under  their 
firm  name.  That  was  not  done.  A  defect 
of  parties,  the  defect  appearing  on  the  face 
of  tbe  petition,  must  be  taken  advantage  of 
by  demurrer.  Section  1800,  B.  S.  190u;  not 
so  appearing,  then  by  answer;  falling  that 
the  defect  is  waived,  section  1804,  Revised 
Statutes  1909. 
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[i]  While  there  was  eTidence  by  way  of 
deposition  that  plaintiff's  name  was  that  of 
a  partnership  and  not  that  of  a  corporation, 
the  learned  trial  Judge  properly  disregarded 
it,  for  the  sufficient  reason,  as  above  given, 
that  there  was  no  issue  as  to  defect  of  par- 
ties raised  by  the  answer.  So  the  KnnsaB 
City  Court  of  Appeals  held  In  Farmers'  Bank 
of  Dearborn  v.  Fudge,  109  Mo.  App.  186, 
82  S.  W.  1112,  a  case  that  on  this  point 
nearly  parallel  to  that  at  bar. 

II,  7]  Over  and  above  this,  there  Is  no  merit 
In  this  contention  first  here  made,  that  plain- 
tiff In  this  case  is  not  a  corporation  bnt  a 
partnership.  WhUe  it  Is  true  that  the  re- 
spondent did  not  plead  estoppel,  as  it  might 
have  done,  and  as  Is  generally  necessary  to 
make  estoppel  available,  the  defense  attempt- 
ed to  be  here  made  Is  so  glaringly  unfair  when 
now  Interposed  that  we  would  not  hesitate 
here  to  apply  that  doctrine  in  furtherance  of 
Justice.  Respondent  sued  in  the  name  of 
Iroquois  Manufacturing  Company  In  the  orlg- 
inal  cause;  under  that  title  the  case  went 
to  trial  and  Judgment  before  the  Justice  and 
in  the  circuit  court  Mo  Issue  as  to  corpora- 
tion seems  to  have  been  there  raised.  The 
Annan-Burg  Milling  Company  appealed  from 
that  Judgment  to  our  court  and  executed  a 
bond  with  its  own  attorney  as  surety,  In  fa- 
vor of  respondent  In  the  name^  "Iroquois 
Manufacturing  Company."  The  appeal  was 
abandoned  and  execution  duly  issued  and  re- 
turned nulla  bona.  Called  upon  to  respond 
on  the  bond  voluntarily  given  to  respondent 
in  its  trade  name,  appdiants  first  attempt  to 
raise  the  issue  of  corporate  existence. 

We  considered  a  question  somewhat  ger- 
mane to  this  In  Sdentiflc  American  Club  v. 
Horchltz  et  al.,  168  Mo.  App.  36,  161  S.  W. 
476.  While  that  case  Is  not  altogether  ap- 
plicable here,  we  repeat  what  is  there  said 
(168  Mo.  App.  loc.  clt  39,  161  S.  W.  476) 
when  referring  to  the  attack  on  an  execu- 
tion which  was  Issued  on  a  Judgment  ren- 
dered: "Whether  the  right  of  plaintiff  to 
maintain  the  action  was  or  was  not  there  in 
issue  or  tried,  it  was  an  issue  which  could 
have  been  there  tried,  and  'the  plea  of  res 
Judicata  applies,  except  in  special  cases,  not 
only  to  points  upon  which  the  court  was  ac- 
tually.  required  by  the  parties  to  form  an 
opinion  and  pronounce  a  Judgment,  bat  to 
every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time.'"  The  sub- 
quote  embodied  in  the  above  is  from  2  Tay- 
lor on  Evidence  (8th  Ed.)  p.  1454,  sec.  1702. 

Under  both  these  views,  legal  and  equi- 
table, we  hold  that  the  defense  undertaken  to 
be  here  Interposed  is  unavailable. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NOBTONI  and  ALLEN,  JJ.,  concur. 


PASCHB  et  aL  v.  SOUTH  ST.  JOSEPH 

TOWN  CO.  et  aL 

(Kansas    City    Court   of    Appeals.      IfisoonrL 

Not.  8,  1918.     Rebeaiing  Denied 

Dec.  1,  1913.) 

1.  MUNICIFAI,  COBFOBATIONS  (i  292*>— PUB- 
UO   IlCPBOVKlUNTS— PETITIOIT. 

As  the  statute,  authorizing  a  petitiou  for 
the  paving  of  streets,  does  not  require  the 
names  of  the  owners  to  be  signed  in  any  par- 
ticular manner,  or  the  authority  of  the  si^eis 
to  appear  on  the  face  of  the  petition,  the  signa- 
ture of  a  coriMrate  owner  of  land  is  binding 
on  all  persons  if  the  officer  signing  the  petition 
had  authority  to  bind  the  corporation  by  sign- 
ing ordinary  corporate  contracts. 

[Ed.  Note.— For  other  cases,  see  Monicipol 
C^orations,  Cent  Dig.  {{  768-772;  Dec.  Dig. 

2.  MURIOIFAI.  COBFOBATIOKB  (i  826*)— PUB- 
UO  IHFBOVEKEHTS— FlNDINQ  OF  BOABD  OV 
PUBUO  WOBKS. 

While  a  finding  of  the  board  of  public 
works  that  a  petition  for  paving  was  signed 
by  the  owners  of  the  majority  of  the  abutting 
property  is  not  conclusive,  yet  such  finding 
establishes  prima  facie  the  validity  of  the  sig- 
natures to  uie  petition  and  casts  upon  one  con- 
testing their  validity  the  burden  of  showing 
that  ue  signatures  were  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Conrarationa,  Cent  Dig.  |i  847-849 ;   Dec.  Dig. 

3.  MuHioiPAi,  CospoaATioNB  (S  292*)— Peti- 
tion POB  SiBKST  Pavino— Acts  of  Cobpo- 

BATK    OFFICKB— AUTHOBITT. 

Where  a  land  corporation  instmcted  its 
president  and  secretary  to  attend  to  all  business 
of  the  company  and  placed  the  practical  man- 
agement of  the  business  in  the  secretary's  hands, 
the  majority  of  the  directors  being  nonresidents, 
the  signing  of  the  corporation's  name  to  a  peti- 
tion for  street  paving  by  the  secretary  is  bind- 
ing on  the  corporation;  it  appearing  that  it 
was  the  general  course  of  business  to  allow  the 
secretary  to  sign  such  petitions. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Coiporationa,  Cent  Dig.  ff  768-772;  Dec  Dig. 
S  262M 

4.  MUNXOIFAI.  COBPOBATIOHS  (§  292*)— PETI- 
TION FOB  Stbeet  Paving — Acts  of  Cobpo- 
BATB  OmoEBS— Ratification. 

Where  the  secretary  of  a  corporation,  who 
had  general  management  of  its  affairs,  signed 
a  petition  for  street  paving  and  at  the  end  of 
the  year  the  directors  by  general  resolution 
ratified  the  acts  of  the  president  and  secretary, 
such  ratification  relates  back  and  validates  the 
signature  of  the  secretary,  even  if  he  was  unau- 
thorized at  the  time  of  the  signing;  the  sign- 
ing of  the  petition  being  an  act  not  foreign  to 
the  general  purpose  of  Uie  corporation. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  U  768-772;  Dec.  Dig. 

{  afe.*] 

6.  MuNioiPAi.  COBFOBATIONS  (S  292*)— Stbket 
Iicpbovemxnts— Pavino  Petitions. 

Though  ^e  statute  requires  a  petition  for 
a  street  improvement  as  for  a  ravement  to  be 
in  writing,  the  authority^  of  an  officer  of  a  corpo- 
ration to  sign  such  petition  need  not  be  written. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  768-772 ;  Dec  Dig. 
i  292.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;    Wm.  D.  Rusk,  Judge. 

Action  by  Charles  Pasche  and  others 
against  the  South  St  Joseph  Town  Company 
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and  others.  From  a  Jndgment  for  defend- 
ants, plalntUts  appeaL  Beversed  and  re- 
manded, with  directions. 

Colrer  ft  Phillip,  of  SL  Joseph,  for  appti- 
tonts.  Broaddns  ft  Orow,  of  Kansas  City, 
for  respondoitB. 

TRIMBLE,  J.  This  Is  a  suit  upon  two 
special  tax  bills  Issued  against  two  lots,  re- 
Epectively,  In  the  South  St  Joseph  Town 
Company's  Third  addition  to  South  St  Jos- 
tjb  for  the  cost  of  paving,  curbing  and  gut- 
tering Lake  avenue  from  Illinois  av«iue  to 
Alabama  street.  The  Judgment  below  was 
tor  defendants^  and  plaintiffs  appealed. 

The  two  lots  are  owned  by  the  defendant 
Rntb  E.  Brady;  and  the  defendants  the 
Sooth  St  Joseph  Town  Company  and  A.  L. 
Thompson  have  some  Interest  In  them.  It 
is  conceded  that  plaintiffs  are  entitled  to 
recover  upon  both  tax  bills  unless  the  one  de- 
fense interposed  by  the  defendants  shall  pre- 
ralL  That  defense  is  that  the  petition  pre- 
seoted  to  the  board  of  public  works,  praying 
for  the  improvement  and  selecting  the  ma- 
terials therefor,  was  not  signed  by  the  resi- 
dent owners  of  a  majority  of  the  front  feet 
of  the  property  abutting  upon  the  improve- 
ment The  strength  or  weakness  of  that  con- 
tention dejtends  upon  the  sole  proposition 
whether  the  signature  of  the  South  St  Jos- 
eph Town  Company,  by  B.  M.  Lindsay,  its 
secretary  and  treasurer,  was  a  signing  by 
said  company  of  said  petition.  If  the  signa- 
ture of  salt}  company  as  owner  of  1,023.25 
feet  should  be  stricken  off  and  that  number 
of  feet  not  be  counted,  because  the  signature 
was  not  authorized  in  such  way  as  to  bind 
the  company,  then  said  petition  was  not  sign- 
ed by  the  owners  of  a  majority  of  the  front 
feet  of  the  property  abutting  on  the  improve- 
ment, and  the  tax  bills  are,  in  ttiat  event 
void,  because  in  such  case  the  city  nad  no 
jorlsdlction  or  power  to  authorize  the  im- 
provement or  levy  the  special  tax  bills. 

The  trial  court  made,  among  others,  the 
following  finding  of  fact  (which  is  the  only 
one  now  material  to  the  consideration  of  this 
appeal),  fo  wit:  "The  court  farther  finds  that 
the  South  St  Joseph  Town  Company  has 
been  incorimrated  for  about  12  years,  and 
shortly  after  its  incorporation,  and  before 
Mr.  Lindsay  signed  the  petition  asking  that 
the  improvement  be  made,  the  board  of 
directors  at  a  meeting  or  meetings  of  the  di- 
rectors instructed  and  directed  John  Dono- 
van, president  and  Ernest  Lindsay,  secretary 
and  treasurer,  of  the  South  St  Joseph  Town 
Company,  to  attend  to  all  business  of  that 
company;  the  practical  management  of  all 
of  the  company's  business  being  placed  in 
Ur.  Lindsay's  hands.  The  directors  were 
nonresidents  of  the  state  of  Missouri,  ex- 
cepting Mr.  Lindsay  and  Mr.  Donovan  and 
Mr.  Van  Vliet  and  tor  that  reason  they 
left  the  transaction  of  all  business  of  the 
company  to   Mr.   Donovan,  president,   and 


Mr.  Lindsay,  secretary  and  treasuMr.  After 
the  property  of  the  South  St  Joseph  Town 
Company  was  takm  in  the  corporate  limits 
of  South  St  Joseph,  and  before  the  x>etition 
referred  to  was  signed,  there  came  np  before  • 
the  board  of  directors  a  great  many  matters 
of  business  in  which  the  company  was  in- 
terested, sewers,  water  mains,  gas  mains, 
street  improvements,  sidewalks,  grading,  wa- 
ter connections,  and  many  other  things,  and 
all  of  these  matters  were  brought  to  the  at- 
tention of  the  directors  of  the  company  by 
Mr.  Donovan;  and  the  instructions  of  the 
board  of  directors  were  that  Mr.  Donovan, 
as  president  and  Mr.  Lindsay,  as  secretary 
and  treasurer,  should  handle  and  attend  to 
all  of  these  things  for  the  company,  and 
thereafter  they  did  attend  to  all  of  those 
matters.  Mr.  Lindsay,  as*  secretary  and 
treasurer,  usually,  and  Mr.  Donovan  some- 
times, signed  the  petitions  asking  tor  the 
improvements  of  all  the  streets  abutting  up- 
on the  property  of  the  company  which  were 
improved,  and  the  board  of  directors  knew 
that  Mr.  Lindsay  was  actually  transacting 
all  the  business  of  the  company,  including 
the  business  of  causing  the  streets  in  the 
addition  owned  by  the  company  to  be  im- 
proved. Each  year  the  board  of  directors 
ratified  everything  Lindsay  and  Donovan  had 
done  during  the  preceding  year.  They  han- 
dled all  of  the  business  of  the  company  of 
every  kind  and  description  with  the  knowl- 
edge of  the  board  of  directors.  The  board 
of  directors  met  onoe  a  year  and  elected  of- 
ficers. That  is  about  all  the  business  that 
the  board  of  directors  themselves  transact- 
ed; the  entire  management  and  control  of 
the  property  being  left  with  Mr.  Donovan 
and  Mr.  Lindsay.  When  the  petition  for  the 
improvement  of  Lake  avenue  came  up,  Mr. 
Donovan  and  Mr.  Lindsay  agreed  that  Mr. 
Lindsay  should  sign  the  petition  for  the 
company,  and  Mr.  Donovan  directed  Mr. 
Lindsay  to  sign,  and  he  did  sign  it  for  the 
company." 

Thereupon  the  trial  court  held  that  as  the 
board  of  directors  of  the  South  St  Joseph 
Town  Company  had  not  passed  any  resolu- 
tion specially  relating  to  Mr.  Undsay's  au- 
thority to  sign  petitions  for  street  improve- 
ments, or  specially  authorizing  him  to  sign 
this  particular  petition,  the  name  of  said 
company  as  owner  of  1,023.25  feet  should 
not  be  counted,  and  thus  the  number  of  feet 
represented  by  the  owners  on  the  petition 
fell  below  the  number  required  to  make  a 
majority. 

[1]  The  question  thus  presented  Is:  Did 
the  secretary,  when  he  signed  the  town  com- 
pany's name  to  the  petition,  have  sufficient 
authority  to  bind  the  company?  This  in- 
volves also  the  question:  -When  a  managing 
officer  of  a  corporation  signs  the  corpora- 
tion's name  to  a  petition  for  a  street  im- 
provement how  must  his  authority  to  do  so 
be  shown  in  order  to  bind  the  company? 
The  statute  authorizing  the  petition  does 
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not  require  the  names  of  the  owners  to  be 
signed  In  any  particular  way,  nor  that  the 
authority  to  sign  shall  appear  on  the  face 
of  the  petition,  nor  does  it  provide  that  the 
.authority  to  sign  shall  be  proved  or  establish- 
ed by  any  particular  kind  of  evidence.  If, 
therefore,  the  secretary  has  such  authority 
to  sign  the  petition  as  would  bind  the  cor- 
poration if  it  were  in  any  other  matter  of 
ordinary  contract,  then  the  company  should 
be  bound  in  the  improvement  proceeding. 
And,  if  the  corporation  itself  is  bound,  cer- 
tainly Ruth  E.  Brady,  the  owner  of  the  par- 
ticular lots  In  question,  cannot  complain,  es- 
pecially, since  she,  as  owner  of  said  two 
lots,  also  signed  the  petition  for  the  improve- 
ment; and  in  said  petition  it  is  alleged  that 
the  owners  constitute  a  majority  of  the  front 
feet 

[2]  The  board  of  public  works  found  that 
the  i)etition  was  signed  by  the  owners  of 
the  necessary  majority  of  the  front  feet  Of 
course  its  finding  is  not  conclusive  but  may 
be  inquired  into.  However,  as  the  statute 
does  not  require  the  corporation's  name  to  be 
signed  by  any  particular  officer,  nor  that 
such  officer's'  authority  to  sign  should  appear 
on  the  face  of,  or  be  attached  to,  the  peti- 
tion, the  finding  of  the  board  that  the  own- 
ers of  a  majority  of  the  front  feet  had  sign- 
ed it  establishes  prima  fade  that  the  town 
company's  name  had  been  signed  so  as  to 
bind  the  company  and  throws  upon  the  de- 
fendants the  burden  of  proving  that  the  com- 
pany was  not  so  bound.  In  Hudson  County 
V.  City  of  Bayonne,  M  N.  J.  Law,  293,  loc. 
dt  296,  23  AtL  648,  the  proceeding  was  at- 
tacked upon  the  ground  that  a  signature  on 
the  petition,  was  not  authorized,  or  was  not 
the  signature  which  it  purported  to  be,  and 
the  court  said:  "The  circumstance  that  the 
body  to  whom  it  was  presented  has  acted 
upon  it  as  genuine  is  prima  facie  evidence 
that  it  is  what  it  purports  to  be."  In  that 
case  the  signature  disputed  was  "Elizabeth 
Wilkinson,  per  J.  W.  Heck,  Attorney";  and, 
while  the  court  held  that  such  signature 
should  not  be  counted,  such  holding  was  on 
the  ground  that  "no  authority  whatevfer" 
was  in  Heck  to  sign,  as  the  evidence  showed 
that  he  had  never  said  anything  at  all  to  her 
about  the  matter.  In  State  ez  reL  ▼.  Nelson, 
67  Wis.  14T,  16  N.  W.  14,  it  was  held  that  as 
the  petition  stated  that  it  contained  the  req- 
uisite number  of  qualified  signers,  and  the 
board  acted  upon  the  petition  and  disposed 
of  it  on  the  merits,  this  was  sufficient  to  cast 
the  burden  of  showing  that  It  was  not  so 
signed  upon  the  party  who  asserts  it 

[3]  The  defendants  In  this  case  contend 
that  they  maintained  that  burden  of  proof 
by  showing  that  there  was  no  resolution 
adopted  or  passed  by  the  board  of  directors 
of  the  town  company  specifically  authorizing 
Lindsay,  the  secretary  and  treasurer,  to  sign 
petitions  for  street  Improvements,  or  to  sign 
this  particular  petition,  and  by  showing  tliat 


at  the  time  Lindsay  signed  the  petltloo  the 
board  of  directors  did  not  know  tliat  the 
particular  street  in  question,  Lalie  avenue, 
was  being  sought  to  be  Improved.  And  the 
trial  court  held  with  defendants  on  that  con- 
tention. But  does  the  authority  to  sign  for 
and  thereby  bind  .the  company  have  to  be 
shown  in  any  such  way?  In  the  absence  of 
any  particular  requirement  by  the  statute, 
cannot  the  authority  of  this  officer,  Lindsay, 
be  shown  in  any  way  that  would  bind  the 
corporation  as  in  the  case  of  any  other  act 
done  by  an  agent? 

In  Sherman  v.  Fitcli,  96  Mass.  59,  loc.  cit 
64,  it  is  said:  "Authority  in  the  agent  of 
a  corporation  may  be  inferred  from  the  con- 
duct of  its  officers,  or  from  their  knowledge 
and  neglect  to  make  objection,  as  well  as  in 
the  case  of  individuals." 

In  the  case  of  Allen  ▼.  City  of  Portland, 
36  Or.  420,  68  Pac.  609,  it  was  sought  to 
have  a  special  assessment  for  a  street  im- 
provement declared  void.  The  ground  of  the 
attack  was  that  the  petition  for  the  improve- 
ment did  not  contain  the  names  of  the  own- 
ers of  one-half  of  the  abutting  property.  To 
maintain  this  charge  it  was  necessary  that 
the  name  of  the  Oregonlan  Publishing  Com- 
pany should  be  declared  not  properly  signed 
thereto.  The  signature  in  question  was 
thus:  "Oregonlan  Publishing  Co.,  by  H.  L. 
Plttock,  Sec'y."  It  was  contended  that  Plt- 
tock  had  no  authority  to  sign  the  petition 
for  the  company.  The  testimony  showed 
that  there  was  no  resolution  passed  by  the 
board  of  directors  authorizing  ihe  signing, 
and  therefore  it  was  contended  that  the  sign- 
ing was  void.  But  it  was  shown  that  Plttock 
managed  the  business  of  the  concern  and 
transacted  the  entire  business  thereof,  except 
such  as  arose  out  of  the  usual  course  there- 
of, and  then  that  it  was  Plttock's  habit  to 
consult  with  another  director,  Scott,  and 
whatever  they  agreed  to  was  carried  into 
execution.  Scott  was  president  and  Plttock 
was  secretary.  At  the  time  of  signing  the 
petition,  Scott  and  Pittock  Iiad  consulted 
about  the  matter  of  the  street  improvement 
and  had  concluded  that  it  would  be  to  the 
best  interest  of  the  company  to  have  the  im- 
provement made,  and,  pursuant  to  this  de- 
termination, Plttock  signed  the  name  of  tbe 
company.  The  court  held  the  company  was 
bound. 

It  would  seem  that,  close  as  the  facts  in 
the  dted  case  are  to  the  case  at  bar,  the 
latter  is  much  stronger  in  favor  of  the  va- 
lidity of  the  signature  than  is  the  former. 
In  it  tbe  company  was  a  publishing  company 
whose  general  business  had  nothing  to  do 
with  tbe  improvements  of  streets.  In  the 
case  at  bar,  the  company  is  a  town  site  com- 
pany, whose  very  purpose  and  business  is  to 
lay  out  and  improve  additions,  build  houses 
upon  lots  therein,  and  improve  the  streets  I 
thereof,  which,  of  course,  would  include  tlie 
very  thing  the  petition  was  intended  to  ac- 
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compUab.  In  other  words,  wben  the  secre- 
tary and  treasurer,  Lindsay,  signed  the  peti- 
tion asking  that  Lake  avenue  in  the  com- 
pany's addition  be  ImproTed,  he  was  not  do- 
ing an  act  involving  the  company  in  some- 
thing entirely  foreign  to  its  pnrpose  and  busi- 
ness bat  was  helping  to  bring  about  the  very 
object  and  purpose  for  which  the  company 
was  organized.  In  addition  to  this,  the  facts, 
found  to  be  true  by  the  court  in  the  finding 
of  fact  hereinbefore  set  out,  present  much 
stronger  reasons  for  holding  the  company 
bound  than  those  In  the  case  Just  cited,  al- 
thongh  the  facts  In  the  cited  case  are  strik- 
ingly similar  as  far  as  they  go. 

The  petition  for  the  Improvement  In  the 
case  at  bar  was  signed  in  1909 ;  the  suit  on 
these  tax  bills  was  filed  in  September,  1010 ; 
and  the  case  was  tried  in  October,  1911. 
The  court  found  that  the  town  company  had 
been  Incorporated  12  years;  that  shortly  aft- 
er its  incorporation,  and  before  lindsay  sign- 
ed this  particular  petition  in  question,  the 
board  of  directors,  at  a  meeting  or  meetings 
of  directors,  instructed  John  Donovan,  the 
president,  and  Lindsay,  the  secretary,  to  at- 
tend to  all  business  of  the  company,  and 
placed  the  practical  management  of  all  the 
business  in  Lindsay's  hands.  The  court  also 
found  that  the  directors  were  nonresidents 
except  three,  two  of  which  three  were  Dono- 
van and  Lindsay ;  that  after  the  company's 
property  was  taken  into  the  corporate  lim- 
its of  the  city,  and  before  the  petition  in 
question  was  signed,  the  board  of  directors 
had  before  It  a  great  many  matters  of  busi- 
ness in  which  the  company  was  interested, 
such  as  the  construction  of  sewers,  water 
mains,  .gas  mains,  street  improvements,  side- 
walks, grading,  etc.,  and  the  instructions  of 
the  board  were  that  Donovan  and  Lindsay 
should  attend  to  such  matters,  and  that  they 
thereafter  did  attend  to  them ;  that  Lindsay 
usually,  and  Donovan  sometimes,  signed  pe- 
titions asking  for  the  improvement  of  streets 
abutting  upon  the  company's  property,  and 
that  the  board  of  directors  knew  this  and  at 
the  end  of  each  year  ratified  everything  done 
daring  that  year;  and  that,  when  the  peti- 
tion for  the  Improvement  in  question  came 
np,  Mr.  Donovan  and  Mr.  Lindsay  agreed 
that  Mr.  Lindsay  should  slgu  the  petition, 
and  at  Donovan's  direction  Lindsay  signed 
it  for  the  company.  It  would  seem  that  if 
a  corporation  can  be  bound  by  the  acts  of 
an  agent,  done  in  the  line  of  the  very  busi- 
ness for  which  the  corporation  is  organized 
and  pursuant  to  a  long  course  of  conduct 
aathorlzed  and  acquiesced  in  by  the  com- 
pany, then  this  company  was  bound  by  the 
act  of  Its  agent  In  this  case.  And,  as  we 
have  seen,  since  there  is  no  legislative  re- 
quirement directing  how  the  authority  to 
sign  such  a  petition  shall  be  manifested,  sure- 
ly the  company  ought  to  be  bound  in  this 
case  the  same  as  In  any  other. 

[(]  The  petition  was  signed  in  1909,  and 


consequently  at  the  end  of  that  year,  as 
usual,  the  directors  by  a  general  resolution 
ratified  whatever  the  two  men  bad  done  dur- 
ing that  year.  Elven  If  this  resolution,  ow- 
ing to  its  generality,  would  not  have  the  ef- 
fect of  ratifying  an  act  foreign  to  the  gen- 
eral purpose  of  the  corporation,  yet,  as  this 
act  was  In  line  with  the  object,  purpose,  and 
work  of  the  corporation,  it  should  have  such 
effect  In  Day  v.  Fairvlew,  62  N.  J.  Law. 
621,  43  AtL  678,  the  court  held  that,  even  if 
the  action  of  an  officer  of  a  church  corpora- 
tion in  signing  a  similar  petition  was  defec- 
tive, it  could  be,  and  was  thereafter,  ratified 
by  the  corporation.  In  the  case  cited  the 
petition  was  dated  and  presented  August  14, 
1896,  and  the  signing  was  not  ratified  until 
February  11,  1898,  but  the  court  held  that 
the  ratification  related  back  to  the  time  of 
the  signing  of  the  petition  and  rendered  it 
as  effectual  as  if  the  authority  in  the  first 
instance  had  been  expressly  conferred. 

In  the  case  of  Kansas  City,  KatL,  ▼.  Gul- 
linan,  65  Kan.  68,  68  Pac.  1099,  It  was  con- 
tended that  a  proceeding  to  pave  was  void  be- 
cause the  petition  therefor  did  not  have  the 
signatures  of  the  owners  of  a  majority  of 
the  front  feet  It  did  not  if  the  signature, 
"Kaw  Valley  Townslte  &  Bridge  Company, 
by  Charles  F.  Morse,  Manager,  by  authority 
of  the  board  of  directors.  Attest:  B.  B.  Rich- 
ardson, Secretary" — did  not  bind  the  corpora- 
tion. The  trial  court  held  that  it  did  not 
because  Morse  had  no  authority  to  sign  such 
petition  for  said  corporation.  And  It  was 
agreed  that  neither  the  charter  nor  by-laws 
nor  any  record  of  the  Kaw  Valley  Townslte 
&  Bridge  Company  expressly  conferred  upon 
Morse  or  any  other  person  specific  authority  to 
sign  said  petition  or  any  petition  to  pave  said 
street  or  any  street;  that  the  subject  had  never 
been  considered  by  the  board  of  directors  be- 
fore the  petition  was  presented.  Afterwards, 
however,  and  after  suit  was  brought  to  invali- 
date the  tax  bills,  the  board  of  directors  at- 
tempted to  ratify  Morse's  act  The  Supreme 
Court  refused  to  decide  the  case  on  the 
question  whether  this  attempted  ratification 
amounted  to  anything  or  would  relate  back  to 
the  time  of  signing  the  petition,  notwithstand- 
ing the  Intervention  of  the  rights  of  the  plain- 
tiff therein,  but  said  that  it  was  a  matter  of 
grave  doubt  whether  such  retroactive  effect 
conid  be  accorded  to  an  act  of  ratification 
In  a  case  like  that  one.  But  the  court  held 
that  Morse  did  have  authority,  and  that  his 
act  bound  the  company,  because  the  evidence 
showed  that,  as  the  company  was  a  town 
site  company.  Its  object  abd  purpose  was  to 
have  its  streets  improved;  that  Morse  had  the 
actual  general  management  and  control  of 
the  property;  that  he  had  previously  signed 
other  petitions  for  similar  improvements  with- 
out objection  by  the  company ;  and  that  such 
facts  were  evidence  tending  to  show  the  ex- 
istence of  authority  to  sign  and  were  not  con- 
tradicted or  overthrown  by  proof  that  the 
records  of  the  company  did  not  show  that 
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lie  was  ever  given  any  "specific  anthorlty"  to 
sign  that  or  any  similar  petition. 

In  Sparks  v.  Dispatch  Transfer  Co.,  104  Mo. 
531,  loc.  cit  639,  16  S.  W.  417,  419  (12  h.  R. 
A.  714,  24  Am.  St  Rep.  861).  It  Is  said:  "It 
is  now  well  settled  that,  when.  In  the  nsual 
course  of  the  business  of  a  corporation,  an 
o£3cer  has  been  allowed  to  manage  Its  af- 
fairs, his  authority  to  represent  the  corpora- 
tion may  be  Implied  from  the  manner  in 
which  he  has  been  permitted  by  the  directors 
to  transact  its  business." 

In  Moore  t.  Cans  &  Sons  Mfg.  Co.,  118  Mo. 
98,  loc.  clt.  106,  20  S.  W.  975,  976,  It  is  said: 
"The  power  of  an  agent  or  officer  of  a  cor- 
poration to  bind  his  principal  Is  governed  by 
the  law  of  agency,  and,  where  an  officer  has 
beea.  permitted  to  manage  all  the  business 
of  a  corporation,  his  authority  to  bind  It 
will  be  Implied  from  the  apparent  power 
thus  conferred  upon  him." 

The  case  of  City  of  Sedalla  v.  Montgomery, 
109  Mo.  App.  197,  88  S.  W.  1014,  decided 
by  the  St.  Louis  Court  of  Appeals,  and  the 
same  case  certified  to  and  approved  by  the 
Supreme  Court  in  227  Mo.  31,  88  S.  W.  1014, 
127  S.  W.  60,  Is  cited  In  support  of  the  trial 
court's  ruling.  In  that  case  the  Supreme 
Court  adopted  and  Incorporated  the  opinion 
of  the  St  Louis  Court  of  Appeals  In  its  opin- 
ion. The  only  expression  In  either  of  said 
decisions  bearing  on  the  point  in  controversy 
here  is  found  In  the  St  Louis  Court  of  Ap- 
peals'opinion  and  Is  as  follows:  "The  officers 
Of  the  corporate  landowners,  unless  specially 
authorized  by  the  board  of  directors,  were 
without  power  to  bind  the  corporations. 
Morse  V.  City  of  Omaha  (67  Neb.  426]  93  N. 
W.  734."  This,  however,  is  no  more  than  a 
declaration  that  the  officer  of  a  corporation 
has  no  authority,  simply  by  virtue  of  his 
office,  to  bind  the  corporation  by  signing  the 
corporate  name  either  to  a  petition  for  or  a 
remonstrance  against  a  street  Improvement 
Of  course.  If  the  corporation  has  in  no  way 
conferred  the  authority  on  an  officer  to  sign, 
and  there  is  no  evidence  showing  that  It  did, 
or  that  it  knew  that  he  had  signed  and  made 
no  objection  thereto  but  acquiesced  therein  and 
ratified  the  act  then  such  signing  would  not 
bind  the  corporation.  In  this  Sedalla  Case  the 
suit  was  to  enforce  the  tax  bills.  Defend- 
ants contended  that  they  were  void  because 
a  remonstrance  of  a  majority  of  the  prop- 
erty owners  had  been  filed  against  the  pro- 
posed Improvement  Plaintiff  replied,  deny- 
ing that  a  majority  bad  remonstrated,  and 
showed  that  some  remonstrators  had  with- 
drawn from  the  remonstrance,  and  that  oth- 
ers were  not  legally  entitled  to  remonstrate. 
In  the  course  of  the  trial  plaintiff  offered 
to  show.  In  addition  to  the  above  facts,  that 
certain  of  the  remonstrators  had  not  author- 
ized any  one  to  sign  for  them.  Defendants 
did  not  offer  any  testimony  tending  to  show 
that  such  authority  did  exist  but  objected 
to  the  want  of  authority  being  shown,  and 
contended  fnrtber  that  remonstrators '  could 


not  withdraw  th^r  names  after  it  waa  once 
filed.     The  trial  court  decided  against   the 
tax  bllla.     The  St  Louis  Court  of  Appeals 
reversed   the  case,   and  discussed  at    great 
length  the  many  other  questions  involved  in 
the  case,  but  on  the  point  here  Involved  mere- 
ly made  the  remark  hereinabove  quoted,  and 
cdted  the  case  of  Morse  v.  City  of  Omaiia,  67 
Neb.  426,  93  N.  W.  784.    There  was  no  evi- 
dence that  there  was  any  authority  to  sign 
the  names  of  certain  remonstrators,   while 
on  the  contrary  there  was  at  least  an  offer 
to  prove  that  such  authority  in  fact  was  not 
glvML     It   was   under  these   circumstances 
that  the  St.  Louis  Court  of  Appeals  remarked 
that  a  corporation  could  not  be  bound  by  an 
officer  in   such  cases,   unless  specially    ao- 
thorlzed.    Of  course  this  Is  an  entirely  dif- 
ferent proposition  from  the  question  wheth- 
er a  corporation  could  not  be  held  bound  by 
the  signature  of  an  officer  or  agent  if  there 
was  evidence  to  show  that  in  any  manner 
the  officer  or  agent  In  fact  did  hare  such 
authority.     So  that  neither  the  decision  of 
St  Louis  Court  of  Appeals  nor  that  of  the 
Supreme  Court  can  be  said  to  decide  the 
point  here,  where  the  evidence  does  show 
such  authority,  and  the  facts  disclosing  the 
authority  have  been  established  by  the  find- 
ing of  the  trial  court 

In  the  Morse  v.  Omaha  Case,  67  Neb.  426. 
93  N.  W.  loc.  dt  738,  the  name  of  the  "Oma- 
ha Security  Company,  by  Thomas  Brennan, 
President"  was  claimed  to  have  been  signed 
without  authority.  The  evidence  showed 
clearly  that  it  was  signed  without  authority 
of  any  kind.  "The  president  testified  that  he 
signed  the  name  of  his  corporation  upon  his 
own  responsibility,  without  consultation  with 
any  of  the  directors;"  and  there  was  no 
countervailing  testimony.  The  trial  court 
held  that  the  corporation  \^as  not  bound,  and 
that  the  petition  was  Insufficient  The  Su- 
preme Court  of  Nebraska,  after  reviewing 
the  evidence  bearing  upon  the  question  of 
whether  he  had  autho'rity,  said :  "It  Is  there- 
fore very  clear  that  the  finding  of  the  trial 
court  that  the  ];>etltion  in  this  respect  was 
Insufficient  Is  fully  sustained  by  the  evi- 
dence." If  a  resolution  of  the  board  was  re- 
quired to  confer  that  authority  on  him,  and 
it  could  not  be  shown  in  any  other  way,  why 
review  the  evidence  going  to  show  that  no 
authority  had  been  conferred  in  any  way 
before  deciding  be  had  no  such  authority? 
The  court  also  held  that  the  signing  of  a  peti- 
tion for  a  street  Improvement  was  not  a  con- 
veyance or  Incumbrance  upon  real  estate.  Of 
course  if  it  were,  a  resolution  of  the  board 
might  be  necessary  to  make  It  valid. 

In  the  Morse  v.  Omaha  Case,  as  tn  the 
Sedalla  Case,  there  was  no  evidence  that  the 
directors  had  authorized  the  officer  in  ques- 
tion to  transact  all  the  business  of  the  .corpo- 
ration or.  In  fact  to  transact  any  of  It  Nei- 
ther of  them,  therefore,  can  be  said  to  hold 
anything  more  than  that  the  officer  signing 
must  have  authority  to  so  do,  and  has  no 
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power,  b7  vlrtae  of  his  office,  to  sign  peti- 
Uona    for    street   Improvements.      That    the 
Morse  Case  does  not  hold   anything  more 
than  this  la  shown  by  the  decision  of  the 
same  conrt  In  the  case  of  Eddy  ▼.  Omaha, 
72  Neb.  850,  101  N.  W.  25,  102  N.  W.  70,  103 
N.  W.  692.    In  that  case  the  trial  court  had 
hdd  (following,  as  It  thought,  Morse  ▼.  Oma- 
ha, sapra)  that  several  corporations,  whose 
names  were  signed  to  the  petition  by  their 
presidents,  were  not  bound  thereby  because 
not  specially  authorized.    No  express  author- 
ity was  given  such  officers  to  sign,  but  there 
was  evidence  showing  that  as  a  matter  of 
fact  they  did  have  such  authority.     There 
was  evidence  showing  they  had  signed  other 
petitions  for  similar  Improvements  and  that 
the  boards  of  directors  had  made  no  objection 
thereto  and  had  acquiesced  therein  until  aft- 
er suit  was  brought.    And  because  there  was 
such  evidence,  the  Supreme  Court  of  Nebras- 
ka held  that  the  corporations  were  bound, 
and,  in  construing  the  Morse  Case,  said  (72 
Neb.  567,  103  N.  W.  694) :    "It  Is  contended 
that  the  views,  above  announced  are  Incon- 
sistoit  with  the  rule  established  in  Morse 
V.  aty  of  Omaha,  67  Neb.  426,  93  N.  W.  734. 
We  do  not  so  r^^ud  it    In  that  case  it  ap- 
peared affirmatively  that  the  directors  had 
no  knowledge  that  any  action  had  been  tak- 
en purporting  to  authorize  the  improvement 
on  behalf  of  the  corporation.    It  did  not  ap- 
pear that  the  circumstances  were  soch  that 
they  ought  to  have  taken  notice  that  the 
president  had   signed  for  the   corporation. 
The  trial  court  found  that  the  signature  of 
the  corporation  by  its  president  was  unau- 
thorized, and  that  finding  was  not  set  aside 
by  this  court"    From  this  it  would  seem  to 
clearly  appear  that  the  Morse  Case  is  not 
authority  for  the  broad  contention  made  by 
defendants.    But  that  if  the  evidence  shows 
tbat  an  officer  has  been  authorized  and  di- 
rected to  transact  all  its  business,  and  he  has 
done  80  for  years,  including  the  signing  of 
petitions  for  street  Improvements,  with  the 
knowledge  of  the  directors,  and  year  after 
year  all  his  acts  are  ratified  by  the  board, 
then  the  company  is  bound  by  his  act  and 
neither  it  nor  any  third  party  can  complain. 
C!ook  on  Corporations,  vol.  3,  {  717,  speak- 
ing of  the  powers  of  secretary  and  treasurer, 
says:    "The  secretary  of  a  corporation  has 
no  power,  merely  as  secretary  of  the  com- 
pany,   to    make   contracts    for   it    *    *    * 
The  corporation  may,  of  course,  expressly  au- 
thorize the  secretary  toi  contract  for  it  or  it 
may  accept  and   ratify  his  contracts   after 
they  are  made.    •    •    •    The  treasurer  of  a 
corporation  lias  no  power,  merely  by  reason 
of  his  office  as  treasurer,  to  contract  for  the 
corporation.    But  if  the  treasurer  has  been 
accustomed  to  make  certain  contracts  for  the 
corporation,  and  the  corporation  has  acqui- 
esced in  them,  it  is  bound  by  a  new  contract 
of  tbat  kind  entered  into  by  him." 


If  it  be  said  that  the  question  of  whether 
authority  was  thos  given  then  becomes  a 
question  of  fact  for  the  jury,  or  the  trial 
court  sitting  as  a  jury,  the  answer  is  that 
in  this  case  there  is  no  contention  that  the 
signing  was  against  the  wishes  of  the  corpo- 
ration or  of  its  directors,  nor  was  there  any 
evidence  that  it  was.  Besides,  the  trial  court 
found  the  facts  existed  showing  such  authori- 
ty in  the  manner  heretofore  indicated,  but 
held  that  such  authority  was  not  sufficient 
as  a  matter  of  law. 

[S]  It  cannot  be  urged  that  because  the 
statute  requires  the  petition  for  the  improve- 
ment to  be  in  writing,  therefore  authority  to 
sign  such  i)etition  must  also  be  in  writing. 
The  statute  makes  no  such  additional  re- 
quirement and  therefore  does  not  cliange  the 
rule  by  which  an  agent  may  sign  the  name  of 
his  principal  to  a  writing  -under  authority 
not  in  writing.  Tibbetts  v.  Street  Ry.  Ck)., 
153  HI.  147,  88  N.  B.  604. 

In  view,  therefore,  of  the  evidence  In  this 
case  showing  that  Lindsay  had  such  authori- 
ty to  sign  the  petition  as  would  bind  the  cor- 
poration, we  hold  that  the  case  should  be 
reversed  and  remanded  with  directions  to 
enter  Judgment  for  the  plaintiffs  upholding 
and  enforcing  the  lien  of  the  tax  bills.  All 
concur. 


FARMER  V.  ST.  LOUIS,  L  M.  &  S.  RY.  CO. 

(St  Louis  Ck>urt  of  Appeals.    MissourL    Dec.  2, 
1913.) 

1.  Cabbiebs  (i  241*)— "Passknokb"  —  Mail 

GlABKS. 

A  railway  postal  clerk  la  a  passenger. 

[Ed.  Note, — For  other  cases,  see  Carriers, 
Cent  Dig.  {|  977-079;  Dec.  Dig.  i  241.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  6218-6227;  vol.  8,  p.  774&] 

2.  Cabbiebs  (i  280*)  —  Pabsengebs  —  Mail 
Clebks— Assumption  or  Risk. 

While  a  mail  clerk  is  a  passenger,  he  as- 
sumes the  risk  of  injuries  incident  to  his  trans- 
portation in  a  mail  car,  although  the  carrier  is 
required  to  exercise  toward  him  the  same  high 
degree  of  care  generally  imposed  in  favor  of  pas- 
sengers, 

[Ed.  Note.— For  other  cases,  see  Carriers. 
C!ent  Dig.  M  1085-1092.  1098-U03,  U06, 1106, 
1109,  1117;   Dec  Dig.  i  280.*J 

3.  Cabbiebs  ({  298*)  —  Oabbiaok  op  Passbr- 

OKBS— PaSBBRQSBS  ON  FBBIQHT  TbAINB. 
A  passenger  on  a  freight  train  necessarily 
assumes  the  risk  of  perils  arising  from  jolts, 
jars,  or  lurches  ordinarily  incident  to  the  oper- 
ation of  such  trains. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  U  lld%  1205,  1206;  Dec.  Dig.  | 
298,*] 

4.  Cabbtebs  (f  320*)— Cabbiaob  or  Passbn- 
OKBS— Actions— Res  Ipsa  Loquitub. 

Where  a  railroad  mail  clerk  was  injured  by 
a  fall  caused  by  a  jar  when  the  engine  was  cou- 
pled to  his  car,  proof  that  the  jar  broke  the 
lamps  in  the  car  and  the  glass  in  the  door  and 
threw  down  other  mail  clerks  is  sufficient  to 
raise  a  presumption  of  negligence,   taking  the 
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sase  to  the  jury  nnder  the  doctrine  of  res  ipsa 
'  loquitur. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Die.  S§  1118,  1126,  1149,  1153,  1160,  1167. 
-«-  •- —   1233,  1244,  1248,  1315-1325; 


Uent.  U\g.  SS  1118, 
1179.  ,1190,  1217, 
Dec.  Dls.  t  320.^] 


5.  Evidence  (J  474*)— Opinions— Competkn- 

OT  OF  Witness. 

In  an  action  by  a  mail  clerk  for  damages  for 
injuries  sustained  In  a  fall  caused  by  a  negli- 
gent coupling  onto  his  car,  other  mail  clerks 
present  may  testify  as  to  the  unusual  force  of 
the  jar;  such  witnesses,  while  not  necessarily 
experts,  having  had  so  much  experience  that 
they  may  properly  testify  to  their  inferences 
without  invading  the  province  of  the  jury. 

[Ed.   Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  »  2196-2219;   Dec.  Dig.  {  474.  •] 
8.  Evidence  (J  601*)— Opinion  Evidence  — 

Facts  Fobmino  Basis  of  Opinion. 

Where  witnesses  are  testifying  aa  to  their 
opinions  upon  matters  within  their  personal 
knowledge  or  observation,  the  facts  upon  which 
the  opinion  is  basM  should  be  stated  by  the  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  2292-2305;   Dec.  Dig.  {  501.»] 

7.  Tbial  (g  296*)— Instbuctions  —  Cube  bt 

Othebs. 

In  an  action  by  a  railroad  mail  clerk,  who 
claimed  that  he  was  injured  by  a  fall  caused  by 
a  negligent  coupling  onto  his  car,  an  instruction 
to  find  for  plaintiff  if  defendant's  agents  ran  the 
engine  into  the  postal  car  with  unusual  violence, 
and  that  thereby  plaintiff  was  injured,  while  er- 
roneous in  not  making  the  test  oi  liability 
whether  the  engine  was  run  into  the  cars  with 
such  great  violence  as  to  be  negligent,  is  cured 
oy  other  instructions  requiring  a  verdict  for  de- 
fendant unless  the  manner  in  which  the  coupling 
was  made  was  negligent  or  careless,  resulting  in 
an  unusual  jar  or  concussion. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
DU.^«  705-713,  716,  716,  718;    Dec   Di«.  | 

Appeal  from  8t  Louis  Circuit  COnrt ;  Oeo. 
C.  Hltcbcock,  Judge. 

Action  by  James  D.  Farmer  against  tbe 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

James  F.  Green,  of  St  Louis,  for  appellant 
Karl  Kimmel  and  F.  A.  &  L.  A.  Wind,  all 
of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  for  Injuries 
alleged  to  have  been  suffered  by  plaintiff,  a 
railway  postal  clerk,  while  being  transported 
as  such  upon  one  of  defendant's  trains  and 
caused  by  the  negUgence  of  defendant  Plain- 
tiff recovered,  and  the  defendant  prosecutes 
the  appeal. 

Tbe  charge  of  negUgence  laid  against  the 
defendant  Is  that  while  plaintiff,  in  pursuit 
of  his  duties  as  a  postal  clerk,  was  standing 
in  a  mall  car,  which  formed  a  part  of  a  train 
of  cars  of  defendant,  and  which  was  stand- 
ing in  the  train  sheds  at  the  St.  Louis  Union 
Station,  the  defendant  negligently  caused  and 
permitted  one  of  its  road  engines  to  come 
into  violent  collision  with  such  train,  there- 
by causing  the  plaintiff  to  be  thrown  against 
a  pouch  rack*' in  the  car  in  which  he  was 
working,  and  causing  him  to  fall  and  strike 


a  letter  case  therein,  whereby  It  is  averred 
that  he  vras  painfully  and  permanently  In- 
jured.   The  answer  was  a  general  denial. 

The  evidence  discloses  that  at  the  time 
plaintiff  received  his  Injuries  he  was  a  rail- 
way postal  clerk  In  charge  of  a  mail  car 
which  was  standing  in  the  train  sheds  at  tbe 
Union  Station  in  St  Louis.  It  appears  that 
this  car,  another  mail  car,  and  a  baggage  car 
were  standing  upon  a  track,  the  two  mail 
cars  being  south  of  the  baggage  car,  and 
that  tbe  plaintiff  was  working  in  tbe  second 
mall  car;  i.  e.,  the  one  next  to  the  baggage 
car.  It  appears  that  these  three  cars  were 
situated  some  little  distance  down  the  track, 
south  of  and  detached  from  the  passenger 
coaches  which  were  to  compose  the  remain- 
der of  the  train;  tbe  distance  between  the 
baggage  car  and  the  nearest  passenger  coach 
being,  it  is  said,  something  like  from  15  to 
25  feet 

The  injuries  which  plaintiff  received  were 
due  to  the  shock  or  Impact  received  by  the 
mail  cars  and  baggage  car  when  an  engine 
backed  in  from  the  south  and  coupled  on- 
to the  mall  car  immediately  in  front  of  the 
car  in  which  plaintiff  was  working.  It  was 
in  making  this  coupling  that  the  engine  is 
alleged  to  have  come  into  violent  collision 
with  these  cars.  It  seems  that  this  train, 
consisting  of  these  mail  cars,  baggage  car, 
and  a  number  of  passenger  coaches,  was 
shortly  due  to  leave  the  St  Louis  Union  Sta- 
tion for  the  south,  and  was  known  as  the 
"Cannonball,"  and  Is  referred  to  as  being  one 
of  the  best  trains  on  defendant's  road. 

When  tbe  engine  made  the  coupling  to  tbe 
first  mall  car,  plaintiff,  in  the  second  maU 
car,  was  standing  in  the  "letter  end"  or  north 
end  of  that  car  and  was  distributing  letters  in 
a  case  consisting  of  pigeon  holes.  It  appears 
that  he  was  on  the  west  side  of  this  end  of 
the  car,  and  that  just  a  few  feet  behind  him 
was  a  "pouch  rack,"  made  of  gas  pipe.  Plain- 
tiff testified  that,  when  the  engine  came  in 
contact  with  the  mall  car  ahead  of  him,  it 
struck  the  cars  violently,  saying:  "The  en- 
gine hit  the  train  and  just  drove  it  right  un- 
der me;"  that  he  fell  back  against  the  comer 
of  the  pouch  rack,  the  latter  striking  blm' 
in  the  small  of  the  back;  and  that  he  was 
bent  backward  over  the  rack  and  fell  to  one 
side  across  the  car,  his  hip  striking  the  west 
side  of  the  car  and  one  of  the  pigeon  holes 
above  mentioned.  Plaintiff  testified  that,  as 
he  was  in  charge  of  that  car,  it  was  his  duty 
to  inspect  the  entire  car,  and  that  he  did 
so  upon  taking  charge  of  it  that  evening, 
and  that  he  found  everything  abont  it  in 
good  order  and  condition  at  that  time. 

A  number  of  railway  postal  clerks,  who 
were  working  in  the  two  mall  cars  in  ques- 
tion at  the  time  that  the  engine  coupled  on 
thereto,  testified  as  witnesses  for  plaintiff. 
They  all  testified  in  substance  that  in  making 
the  coupling  the  engine  was  caused  to  run 
into  the  cars  with  unusual  and  extraordinary 
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violence;  they  testified  tbat  In  maUng  sncb 
a  coupling  tbe  jar  is  nsnally  sllgbt,  and  that 
frequently  it  is  scarcely  noticeable,  U  at  all; 
hut  that  on  tbls  occasion  the  shock  was  much 
out  of  the  ordinary.  One  of  these  witnesses 
testified  that  the  Impact  of  the  engine  threw 
Mm  against  another  man  in  the  car,  the  lat- 
ter preventing  him  from  falling,  bnt  that  he 
received  quite  a  shock  from  which  he  did  not 
immediately  recover.  Another  testified  that 
when  the  coupling  was  made  he  was  thrown, 
but  grabbed  a  rack  and  was  thus  prevented 
from  falling,  and  that  another  man  was 
thrown  against  him.  Another  said  that  the 
jolt  caused  him  to  move  several  feet,  but  that 
be  did  not  fall  because  be  was  between  the 
racks.  Another  testified  that  the  jolt  knock- 
ed blm  down,  dased  him  a  little,  and  gave 
blm  a  headache;  that  he  fell  on  a  sack  of 
mall  which  he  had  In  bis  arms  and  which  pro- 
tected him,  but  that  his  watch  crystal  was 
broken  and  his  watch  case  bent  by  the  fall. 
Another  stated  that  the  jolt  threw  him,  bat 
tbat  he  bad  bold  of  a  heavy  mail  sack  which 
prevented  him  from  falling.  And  still  an- 
other said  that  he  was  caused  to  move  sev- 
eral feet,  losing  his  balance,  but  that  he 
grabbed  something  to  keep  from  falling. 

By  some  of  these  witnesses  it  was  shown 
tbat,  after  the  making  of  this  coupling  and 
tbe  jar  or  Jolt  thereby  caused.  It  was  found 
tbat  lamp  globes  In  the  car  were  broken; 
tbat  a  window  was  broken  in  tbe  car  la 
which  plaintiff  had  been  working,  and  in  the 
end  thereof  in  which  he  was  standing  at  the 
time  he  received  his  injuries;  and  further 
that  it  was  found  tbat  one  of  the  end  doors 
of  this  car  could  be  bot  partly  opened  be- 
cause of  a  balging  in  the  fioor  thereabout. 

On  behalf  of  defendant.  Its  engineer,  who 
had  been  in  its  employ  since  1879,  testified 
concerning  the  coupling  which  be  made  with 
his  engine  to  the  cars  In  question.  He  stated 
that  In  entering  the  train  sheds  his  move- 
ments were  controlled  by  signal  lights,  and 
that  in  approaching  the  cars  in  question 
there  was  a  man  stationed  with  a  lamp  to 
signal  him.  The  latter  did  not  testify.  The 
engineer  testified  that  he  did  not  perceive 
that  the  coapllng  was  made  In  any  manner 
out  of  the  ordinary,  and  said:  "We  make 
couplings  as  hard  as  that  lots  of  times." 
This  was  the  only  witness  offered  by  defend- 
ant who  testified  concerning  the  coupling  on 
of  the  engine.  The  conductor  of  the  train 
did  not  see  the  coupling  made  and  was  not 
about  these  cars  at  the  time.  He  testified, 
however,  as  to  how  such  couplings  are 
made,  "the  slack"  that  Is  In  a  train  of  this 
character,  and  that  there  Is  usually  some  jolt 
Incident  to  coupling  on  an  engine. 

I.  Appellant  contends  that  there  was  no 
proof  of  any  negligent  or  improper  handling 
of  defendant's  train  or  engine,  and  that  there- 
fore the  plaintiff  la  not  entitled  to  recover. 

[1,2]  It  cannot  be  doubted  that  plaintiff, 
engaged  In  working  as  a  railway  postal  clerk 
in  one  of  the  can  of  defendant's  train,  was  a 


passenger  thereon.  See  Magoflln  v.  Railway 
Co.,  102  Mo.  640,  15  S.  W.  76,  22  Am.  St 
Rep.  798;  Mellor  v.  Railway  Co.,  105  Mo. 
465,  16  S.  W.  849,  10  L.  R  A.  36;  Lasater 
v.  Railway  Co.,  160  S.  W.  818,  not  as  yet 
officially  reported.  However,  It  Is  quite 
clear  that,  though  plaintiff  was  a  passenger, 
be,  by  virtue  of  his  employment  as  a  rail- 
way postal  clerk,  assumed  all  of  the  dangers 
and  risks  necessarily  attendant  upon  bis 
transportation  in  a  mall  car  or  incident  to 
the  work  which  the  duties  of  his  position  re- 
quired him  to  perform.  Though  a  railway 
postal  clerk  Is  to  be  regarded  as  a  passenger, 
the  obligation  which  the  carrier  assumes  to- 
ward him  is  not  necessarily  the  same  as  that 
which  is  owing  to  ordinary  passengers  who 
are  being  transported  In  passenger  coaches. 
In  this  respect  bis  position  is  somewhat 
analogous  to  one  who  takes  passage  upon  a 
freight  train,  where  such  passenger  is  held 
to  assume  such  risks  and  hazards  as  are 
ordinarily  incident  to  the  operation  of  trains 
of  that  character.  By  this  it  Is  not  meant 
that  the  risks  and  hazards  assumed  are  the 
same  in  the.  two  instances,  but  that  In  each 
tbe  obligation  Imposed  upon  tbe  carrier  is 
to  some  extent  qnalifled  because  of  the  fact 
that  the  passenger  must  be  held  to  assume 
certain  risks.  But  in  each  the  carrier  is 
obligated  to  exercise  toward  such  passenger 
that  high  degree  of  care  generally  imposed 
upon  It  with  respect  to  its  patrons,  but  sub- 
ject to  the  limitations  or  qualifications  men- 
tioned; 

[3]  Where  one  takes  passage  upon  a  freight 
train,  he  necessarily  assumes  the  risk  of 
perils  arising  from  such  jolts.  Jars,  or  larches 
as  are  usually  and  ordinarily  Incident  to  the 
operation  of  such  trains,  though  he  does  not 
of  course  assume  the  risk  of  any  hazards 
or  dangers  occasioned  by  the  negligence  of 
the  carrier  or  its  agents  and  servants.  See 
AlUson  V.  Bailroad,  157  Mo.  App.  72,  137  S. 
W.  896;  Tickell  v.  Railroad,  140  Mo.  App. 
648,  159  S.  W.  727;  Ray  v.  Railroad,  147  Mo. 
App.  332,  126  S.  W.  543;  Mitchell  v.  Rail- 
road, 132  Mo.  App.  143,  112  S.  W.  291;  Hawk 
V.  Railroad,  130  Mo.  App.  658,  108  S.  W. 
1119;  Erwin  v.  Railroad,  94  Mo.  App.  289, 
68  S.  W.  88;  Walt  v.  Railroad,  165  Mo.  612. 
65  S.  W.  1028;  Hedrick  v.  Railroad,  195 
Mo.  104,  93  S.  W.  268,  6  Ann.  Cas.  793.  And 
It  cannot  be  doubted  that  railway  postal 
clerks  must  assume  the  risk  of  any  dangers 
to  which  they  may  be  exposed  on  account  of 
such  jolts,  jars,  or  larches  as  may  l>e  inci- 
dent to  the  ordinary  and  usual  handling  and 
operation  of  mail  cars,  whether  occasioned 
by  the  coapllng  of  cars,  or  of  engines  to  such 
cars,  or  otherwise;  but  they  do  not  assume 
the  risk  of  extraordinary  perils  to  which  they 
may  be  subjected  by  the  negligence  of  the 
railway  company  or  those  in  charge  of  Its 
engine  or  train. 

[♦]  In  the  instant  case  no  specific  acts  of 
negligence  on  the  part  of  defendant's  agents 
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and  servants  In  charge  of  Its  engine  or  train 
were  charged  or  attempted  to  be  proved.  On 
the  contrary,  plaintlfl  rested  his  case  upon 
the  evidence  adduced  by  him  tending  to  show 
that  upon  the  occasion  In  question,  when  It 
was  sought  to  couple  the  engine  to  the  front 
mall  car,  the  latter  was  run  Into  or  against 
these  cars  with  extraordinary  violence;  the 
plaintiff  relying  upon  the  application  <^  the 
doctrine  of  res  Ipsa  loquitur,  or,  In  other 
words,  that  proof  of  the  so-called  collision  of 
the  engine  with  the  cars  In  question  raises 
a  presumption  of  negligence  on  the  part  of 
the  defendant  in  the  operation  of  Its  engine 
and  train,  calling  for  explanation  at  Its 
hands,  and  casting  upon  It  the  burden  of 
showing  Its  freedom  from  negligence  In  the 
premises. 

We  think  it  cannot  be  doubted  that  the 
doctrine  of  res  ipsa  loquitur  may  be  Invoked 
and  relied  upon  by  the  plaintiff,  in  view  of 
the  evidence  adduced  by  him.  Such  doc- 
trine has  been  applied  in  precisely  similar 
instances  (1.  e.,  in  the  case  of  making  car 
couplings),  even  where  the  train  in  question 
was  a  freight  train,  upon  a  showing  that  the 
Jar  or  Jolt  occasioned  thereby  was  very  ex- 
traordinary and  the  violence  or  severity 
thereof  quite  beyond  that .  ordinarily  at- 
tendant upon  such  an  operation.  The  appli- 
cability of  this  doctrine  in  cases  of  this  char- 
acter is  fully  discussed  in  Mitchell  v.  Rail- 
road, supra,  and  it  is  unnecessary  for  us  to 
attempt  to  add  anything  to  what  is  there 
said  upon  the  subject  And  in  Allison  v. 
Railroad,  supra,  it  was  also  held  that  this 
doctrine  may  be  Invoked  in  such  a  case. 

In  the  case  before  us  plalnttlTs  evidence 
tended  to  show  that  the  Jar  or  Jolt  occasion- 
ed by  the  impact  of  the  engine  against  the 
front  mall  car,  in  making  the  coupling,  was 
one  of  such  unusual  violence  as  to  be  en- 
tirely out  of  the  ordinary  course  of  things, 
and  such  as  would  not  have  been  present 
bad  Its  agents  and  servants,  who  had  the 
management  and  control  of  the  engine  and 
train,  exercised  due  care  in  the  premises, 
thereby  Justifying  the  presumption,  in  the 
absence  of  explanation  by  the  defendant,  that 
the  accident  was  occasioned  by  want  of  care 
on  the  part  of  such  agents  and  servants  of 
defendant  . 

Aside  from  the  testimony  of  the  mail 
clerks,  in  the  nature  of  oidnlons  of  these 
witnesses,  to  the  effect  that  the  collision 
or  impact  of  the  engine  with  the  mall  cars 
was  much  more  violent  than  is  usual  in  mak- 
ing a  coupling,  the  physical  evidences  of  the 
violence  thereof,  as  attested  by  these  wit- 
nesses, tends  very  strongly  to  show  that  the 
manner  of  making  this  coupling  was  alto- 
gether out  of  the  ordinary,  for  indeed  It 
would  be  unreasonable  to  suppose  that  people 
would  be  violently  thrown  down,  window 
glass  and  lamp  globes  broken,  and  the  car 
otherwise  damaged  in  coupling  on  an  engine 
in  the  usual  and  ordinary  manner.     Proof 


of  such  physical  facts  oonstitntes  very  con- 
vincing evidence  that  the  Jar  or  Impact  must 
have  been  one  of  quite  unusual  violence. 
And  especially  is  this  true  in  view  of  the  fact 
that  this  was  not  a  freight  train,  but  tliat 
these  cars,  as  defendant  showed,  were  to 
constitute  a  portion  of  one  of  the  finest  pas- 
senger trains  on  defendant's  road,  and  tbat 
the  coupling  was  made  in  passenger  train 
sheds;  it  being  fair  to  assume  that  an  Im- 
pact of  the  violence  indicated  by  the  evi- 
dence would  not  be  ordinarily  incident  to 
making  a  coupling  of  this  character  under 
such  conditions.  In  this  connection  appel- 
lant refers  us  to  Tlckell  v.  Railroad,  Bay  v. 
Railroad,  and  Hawk  v.  Railroad,  supra; 
Portuchek  v.  Railway  Co.,  101  Mo.  App.  52, 
74  S.  W.  868;  Brwin  v.  Railway  Co.,  supra; 
Ouffey  V.  Railroad,  63  Mo.  App.  462;  Saxton 
V.  Railway  Co.,  08  Mo.  App.  494,  72  S.  W. 
717;  Hedrick  v.  Railway  Co.,  supra;  Wait  v. 
Bailway  Company,  supra;  as  well  as  to 
other  cases.  However,  nearly  all  of  tbe 
cases  Just  cited  Involve  the  question  of  lia- 
bility for  injuries  received  by  a  passenger 
upon  a  freight  train,  occasioned  by  a  Jerk, 
lurch,  or  Jar  of  such  train.  And,  whether  it 
be  freight  or  passenger  train,  liability  was 
denied  in  each  instance  because  the  court 
held  that  there  was  no  evidence  adduced 
which  tended  to  prove  that  the  Jerk,  lurch, 
or  Jar  was  in  fact  extraordinary  and  not 
usually  incident  to  the  ordinary,  careful,  and 
efficient  operation  of  a  train  of  the  character 
In  question  in  the  particular  case.  An  exam- 
ination of  all  such  cases  convinces  us  that 
they  are  not  authority  for  denying  a  recov- 
ery under  the  facts,  circumstances,  and  con- 
ditions here  shown  in  evidence.  And  other 
cases  cited  are  not  controlling. 

[E,  S]  II.  Appellant  assigns  as  error  the 
rulings  of  the  trial  court  In  permitting  plain- 
tiff and  other  railway  postal  clerks,  who  were 
working  in  these  mall  cars  at  the  time  of 
the  accident  and  who  api)eared  as  witnesses 
for  plaintiff,  to  testify,  over  appellant's  ob- 
jections, as  to  the  effect  which  the  impact  or 
concussion,  attendant  upon  making  this  cou- 
pling, had  upon  the  mail  cars  and  the  postal 
clerks  therein,  as  compared  to  that  ordinarily 
experienced  in  such  cases,  and  to  compare 
the  Jar  or  Jolt  on  this  occasion  with  that 
usually  incident  to  such  couplings.  It  Is 
contended  that  it  was  error  to  permit  these 
witnesses  to  thus  testify  as  to  the  character 
of  the  coupling  made  on  this  occasion,  as 
compared  with  other  couplings  of  mall  cars. 

In  Gufley  v.  Railroad,  supra,  to  which  we 
are  referred  by  appellant  in  this  connection, 
there  was  testimony  that  the  Jolt  or  Jerk 
of  a  freight  train  was  "of  an  unusual  char- 
acter," "heap  harder  than  usual,"  and  that 
it  was  more  violent  than  common  on  fright 
trains.  The  court  said:  "None  of  these  wit- 
nesses showed  themselves  sufficiently  quali- 
fied by  experience  or  observation  to  give  an 
opinion  as  to  what  incidents  are  usual  In 


Digitized  by 


Google 


Mo.) 


TASMER  T.  ST.  UOVia,  Z.  M.  *  &  BT,  OO. 


331 


Mie  opentton  of  freight  trains  operated  by 
prudent  and  careful  employes.  We  do  not 
tUnk  ttiese  expressions  of  a  witness  are  of 
any  valne  whatsoever  or  constltnte  so  much 
as  a  sdntUla  of  OTldence." 

And  In  Hawk  t.  Kallroad,  sapra,  to  which 
we  are  likewise  referred,  plaintiff  depicted 
the  Jolt  accompanying  the  stopping  of  a 
train  as  being  a  "terrible  shock,"  "a  severe 
shock,  sufficient  to  knock  the  breath  out  of 
me."  Xhe  conrt  said:  "These  expressions  of 
a  nonexpert  vAtneta  amount  to  nothing  more 
than  mere  conclusions  and  possess  no  proba- 
tlre  value."     (Italics  ours.) 

And  in  Ray  r.  Railroad,  supra,  the  court 
said:  "Plaintiff  attempted  to  qualify  as  an 
expert  witness  in  re8i)ect  to  shocks  and  Jerks 
ot  frels^t  trains  by  saying  that  he  had  had 
'considerable  experience'  on  such  trains,  and 
bad  shipped  stock  over  this  road  for  seven 
yeaiB,  not  tesHfyim^i  how  often  he  acoom- 
panted  hit  ttook.  •  •  •  i!bia  plaintiff 
said  the  Jerk  was  an  unusual  and  extraordi- 
nary one,  but  the  cases  hold  such  expres- 
sions of  opinion  by  a  nonexpert  toitneet  are 
not  of  probative  value."    (Italics  ours.) 

In  the  cases  last  above  mentioned  the  wit- 
nesses were  not  qualified  to  express  an  opin- 
ion as  to  the  matter  In  hand.  But  in  the 
Instant  case  the  witnesses,  whose  testimony 
we  now  have  under  consideration,  we  think 
showed  themselves  qualified  by  experience 
and  observation  to  express  an  opinion  as  to 
wliat  Impact  or  concussion  was  usually  and 
ordinarily  Incident  to  making  couplings  of 
the  character  here  In  questloiL  It  appears 
that  the  plaintiff  had  been  employed  as  a  rail- 
way iMStal  clerk  for  a  period  of  about  21 
years,  and  that  the  other  witnesses,  whose 
testimony  we  are  now  considering,  were  all 
experienced  railway  postal  clerks.  Two  of 
them  had  been  engaged  in  this  occupation 
for  more  than  2  years,  another  more  than 
6  years,  another  about  9  years,  another 
abont  11  years,  another  about  12  years,  and 
another  more  than  17  years.  They  were 
necessarily  familiar  by  experience  with  the 
operation  of  mall  cars  and  with  the  Jars  or 
Jolts  which  they  experienced  ordinarily  when 
coapltngs  were  made.  They  testified  as  to 
the  force  of  the  Jar  or  Impact  usually  and 
ordinarily  incident  thereto,  related  their  ex- 
periences on  this  occasion,  and  the  effect 
which  this  Jar  had  upon  them  and  upon  the 
car  itself,  and  said  that  it  was  much  more 
violent  than  was  ordinarily  Incident  to  ef- 
fecting a  coupling.  The  testimony  of  such 
witnesses  la  in  the  nature  of  expert  testi- 
mony, or  at  least  is  the  testimony  of  wit- 
nesses qi^allfied  by  experience  in  the  iiartlcn- 
lar  matter  in  hand,  whose  opinions  may  be 
received  concerning  the  force  of  the  Jar  or 
cottcnssion,  especially  as  the  latter  is  some- 
thing which  could  not  be  specifically  describ- 
ed. Such  opinions  are  based,  not  upon  as-' 
smned  facts,  but  upon  the  witness'  personal 
knowledge  or  observation^    It  has  frequent- 


ly I>een  held  that,  under  such  clrcnmstanoes, 
the  facts  upon  which  the  opinion  is  based 
should  be  stated  by  the  witness  in  order  that 
the  court  and  jury  may  determine  whether 
the  conclusions  based  thereupon  are  real  and 
whether  the  facts  appear  to  Justify  such  con- 
clusion. See  Jones  on  Evidence  (2d  Ed.)  { 
375.  Here  the  witnesses  stated  such  facts, 
so  far  as  they  were  susceptible  of  direct 
proof;  and  their  opinions,  we  think,  were 
not  Inadmissible  or  lacking  in  probative  force. 

These  witnesses  need  not  be  regarded  as 
experts,  in  the  proper  sense  of  that  term; 
but  their  previous  experience  and  observa- 
tion had  been  such  that  they  might  properly 
testify  to  their  Inferences  from  the  sensa- 
tions experienced  and  the  facts  observed  by 
them  on  the  occasion  in  question,  especially 
where  the  latter  pertained  to  a  matter,  viz., 
the  force  of  the  concussion,  as  compared  to 
that  usually  exiKrienced,  which  could  not  be 
otherwise  fully  and  adequately  communicat- 
ed to  the  Jury.  See  17  Cyc.  188,  208,  209; 
LouisvUle  &  N.  R.  R.  Co.  v.  Watson,  90  Ala. 
68,  8  South.  249;  M.  P.  Ry.  Co.  v.  Martin, 
2  Tex.  Civ.  App.  634,  18  S.  W.  1066,  21  S.  W. 
781. 

And  though  in  cases  of  this  character, 
where  the  case  turns  upon  whether  the  Jar 
or  concussion  was  unusual  and  extraordi- 
nary, such  opinions  may  appear  to  Invade 
the  province  of  the  Jury,  we  think  that  upon 
principle  and  authority,  and  from  the  very 
necessities  of  the  case,  they  are  admissible. 

[7]  III.  A  further  assignment  of  error  per- 
tains to  the  giving  of  an  Instruction  at  plaln- 
tifTs  request,  which  authorized  a  verdict  for 
plaintiff  if  the  Jury  found  that  the  engine,  in 
charge  of  defendant's  servants  and  agents, 
ran  Into  the  postal  cars  with  vntuual  vio- 
lence, and  that  by  reason  thereof  plaintiff 
was  Injured,  unless  the  defendant  establish- 
ed by  a  preponderance  of  the  evidence  that 
"such  collision"  could  not  have  been  avoided 
"by  the  exercise  of  the  greatest  possible  care 
exercised  by  those  engaged  in  like  business." 
This  Instruction  Is  assailed  upon  the  ground 
that  the  mere  fact  that  the  coupling  was 
made  with  "unusual  violence"  was  insuffi- 
cient to  establish  negligence  on  the  part  of 
the  defendant.  And  as  to  this  proposition  de- 
fendant relies  upon  Flucks  v.  Railroad,  143 
Mo.  App.  17, 122  S.  W.  348.  The  latter  was 
a  case  in  which  the  plaintiff  therein  was  a 
passenger,  and  alleged  that  he  was  injured 
by  being  thrown  by  a  violent  and  unusual 
lurch  of  the  car  while  he  was  in  the  act  of 
placing  his  hat  In  a  rack  therein.  The  neg- 
ligence charged  was  that  the  defendant  ran 
its  train  into  and  around  a  sharp  curve  at 
a  high  and  excessive  rate  of  speed,  thereby 
causing  the  lurch  which  It  was  said  threw 
and  Injured  plaintiff.  The  conrt  gave  an 
Instruction  authorizing  a  recovery  if  the 
Jury  found  that  the  lurch  was  caused  by 
the  negligence  of  defendant's  servants  op- 
erating the  train-  "in  running  it  Into  and 
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around  a  sharp  cnrre  at  an  unusually  high 
rate  of  speed  at  said  place."  This  court  held 
that  Instruction  to  be  erroneous  for  the  rea- 
son that  it  did  not  leave  It  to  the  Jury  to 
say  whether  the  speed  was  an  unsafe  one, 
saying:  "Defendant's  servants  were  not  neg- 
ligent tt  they  ran  around  the  cnrre  at  a 
higher  rate  than  was  usual,  provided  they 
kept  within  the  margin  of  safety ;  and  they 
were  negligent  if  they  ran  only  at  the  usual 
rate,  provided  It  was  an  unsafe  one." 

But  the  court  was  dealing  with  quite  a 
different  situation  in  that  case  from  that 
which  is  here  presented.  There  the  de- 
fendant could  not  be  convicted  of  negli- 
gence unless  It  ran  Its  train  into  the  curve 
at  an  excessive  rate  of  speed  and  one  that 
was  unsafe.  .  The  mere  finding  that  defend- 
ant ran  its  train  at  "an  unusually  high  rate 
of  speed  at  said  place"  was  not  sufficient  un- 
der the  pleadings  or  the  theory  upon  which 
the  case  proceeded.  In  the  case  before  us  the 
charge  is  tnat  the  defendant  ran  its  engine 
into  the  postal  cars:  the  plaintiff  charging 
this  to  hare  been  a  collision  and  resting  his 
case  upon  the  presumption  of  negligence 
thereby  raised.  The  evidence  developed  that 
the  engine  ran  into  these  cars  In  the  course 
of  making  a  coupling  thereto,  and  it  then  be- 
came a  question  whether  the  engine  struck 
these  cars  with  greater  violence  than  was 
usual  and  ordinary  in  making  such  coupling ; 
the  plaintiff  relying  upon  such  extraordinary 
violence  to  raise  a  presumption  of  negli- 
gence in  the  handling  of  the  engine  and  cars. 

But,  conceding  the  instruction  to  be  de- 
fective for  falling  to  require  the  Jury  to  find 
that  the  violence  vrith  which  the  engine  was 
run  into  the  postal  cars  was  not  only  un- 
usual but  exceeded  the  margin  of  safety,  we 
think  such  omission  was  cured  by  other  in- 
structions given  in  the  case.  Whatever  may 
be  said  of  the  holding  in  the  Flucbs  Case  to 
the  effect  that  the  Instruction  there  under 
consideration  presented  a  theory  radically 
wrong,  and  that  the  error  could  not  be  cured 
by  other  instructions,  we  are  satisfied  that, 
under  the  pleadings  and  evidence  in  this 
case,  the  most  that  can  be  said  against  tbis 
instruction  is  that  it  falls  to  go  far  enough. 
Under  the  theory  of  the  case  presented  by 
the  pleadings,  it  was  necessary  for  the  Jury 
to  find  that  Uie  violence  attending  this  cou- 
nllng  was  unusual.  The  instruction  required 
the  Jury  to  so  find,  but  omitted  to  require  a 
finding  that  the  violence  thereof  was  such  as 
to  be  dangerous,  whereby  It  may  be  said  the 


Jury  was  not  required  to  find  facts  snfllcient 
to  raise  a  presumption  of  negligence  on  the 
part  of  defendant.  But  at  defendant's  re- 
quest an  instruction  was  given  requiring  a 
finding  for  defendant  unless  the  Jury  found 
"that  the  manner  in  which  defendant's  em- 
ployes made  the  coupling  of  the  engine  to 
the  mall  cars  was  n^llgent  or  careless,  re- 
sulting in  an  unusual,  extraordinary  Jar  or 
concussion."  And  another  Instruction  for 
defendant  required  the  Jury  to  find  that 
plaintiff's  injury  was  not  only  the  result  of 
an  extraordinary  and  unusual  Jar  against 
the  mall  car  but  that  such  Jar  or  concussion 
was  due  to  some  defect  or  Imperfection  in 
the  engine,  appliances,  trades,  or  roadbed,  or 
to  "the  unskillful  handling  of  the  engine  or 
cars."  And  stlU  another  instruction  author- 
ized a  verdict  for  defendant  if  the  Jury 
found  that  plaintiff's  injury  was  "the  result 
of  mere  accident.  In  consequence  of  the 
coupling  of  an  engine  to  the  mall  car."  It 
would  thus  seem  that  any  omission  that 
could  be  complained  of  in  plaintiff's  instruc- 
tion was  fully  supplied  by  those  given  for 
the  defendant  For  at  most  plainttflTs  in- 
struction can  only  be  said  to  have  omitted  to 
require  the  Jury  to  find  suflSdent  to  raise 
the  presumption  that  the  Jar  was  due  to  de- 
fendant's negligence.  Defendant's  instruc- 
tions, however,  supplied  this  omission  by 
specifically  requiring  the  Jury  to  find  that 
an  unusual  or  extraordinary  Jar  resulted 
from  a  negligent  or  careless  coupling  of  the 
engine  to  the  mail  cars,  and  denying  a  re- 
covery unless  such  Jar  was  found  to  be  due 
either  to  certain  defects  or  imperfections,  or 
to  the  unskillful  handling  of  the  engine  and 
cars,  and  not  the  result  of  mere  accident. 
That  such  omission  in  plaintllTs  instruction 
may  be  supplied  by  other  instructions  in  the 
case  is  in  accordance  with  the  decisions  of 
our  courts.  See  Bllesner  v.  Relsemeyer  Dis- 
tilling Co.,  157  S.  W.  loc.  dt  983;  Jackson  v. 
Telegraph  Co.,  156  S.  W.  801,  and  authorities 
cited. 

Error  Is  also  assigned  with  respect  to  the 
instruction  on  the  measure  of  damages,  but 
appellant  has  pointed  out  no  imperfectioa 
therein.  We  have  examined  this  instruction 
and  think  it  does  not  Inhere  with  any  re- 
versible error. 

As  we  have  found  no  reversible  error  in 
the  record  the  Judgment  should  be  afiSrmed. 
It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 
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BUBET  TBUST  CO.  v.  WEIDNBB. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Dec  1,  1913.) 

1.  FBAUDS,     StATUTK    of    (I    23*)— CONTBAOIS 

Within  Statutes— Debts  or  Anothkb. 
U  defendant,  upon  a  bank's  refusal  to 
honor  ctiecks  of  a  club  presented  by  him  and 
signed  by  him  as  treasurer,  stated  that  he  would 
himself  pay  the  bank  the  money  used  in  payine 
the  checks,  and  the  bank  paid  the  money  called 
for,  relying  upon  defendant's  agreement,  and 
looking  wholly  to  him  for  repayment,  defend- 
ant's promise  was  original  and  not  within  the 
st&iute  of  frauds,  though  for  convenience  the 
checks  were  charged  on  the  books  of  the  bank  to 
the  account  of  the  club. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §§  18,  19;    Dec.  Dig.  f  23.1] 

2.  Frauds,  Statdtb  of  (§  158*)— Contkaots 
Within  Statute — Debts  of  Anotheb-^u- 
BY  Question. 

The  fact  that  checks,  the  money  called  for 
b;  which  was  paid  by  a  bank  on  defendant's 
agreement  that  be  would  repay  the  amount  so 
paid,  were  kept  on  the  books  of  the  bank  as  an 
account  of  the  club  by  which  they  were  drawn, 
is  a  circumstance  on  the  question  of  whether 
credit  was  given  to  defendant  or  the  club,  but 
is  not  conclusive;  the  question  being  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  S§  373-376 ;  Dec.  Dig.  1 158.»] 

3.  Appeal  and  Ebbob  (J  1001*)— Findinqb— 

CONCLUBIYENESS. 

Where  there'  is  any  evidence  at  all  to  sup- 
port a  verdict,  it  cannot  be  disturbed  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {S  3922,  3928-3934;  Dec.  Dig. 
I  lOOL*} 

4.  Fbattds,  Statute  of  {§  26*)— Payment  of 
Anotheb's  Debt  —  Modifioatior  of  Con- 
tract. 

Defendant,  who  agreed  with  a  bank  to  him- 
self repay  money  advanced  by  the  bank  in  hon- 
oring checks  drawn  by  a  club,  upon  the  bank's 
lefusal  to  credit  the  club,  coi!ild  not  afterwards 
limit  the  effect  of  his  promise  by  only  agreeing 
to  pay  in  case  the  dub  did  not  do  so. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  ;|  35-^2%  ;  Dec.  Dig.  |  26.*] 

6.  Fbauds,  Statute  of  (§  158*)— Contbactb 
Within  Statute— Debts  of  Another  — 
Obiginal  Pbouise. 

In  an  action  by  a  bank  to  recover  money 
claimed  to  have  been  paid  out  by  it,  at  defend- 
ant's request,  in  cashing  checks  drawn  by  a 
club,  after  the  bank  had  refused  to  honor  the 
checks  until  defendant  agreed  to  personally  pay 
the  amounts  advanced,  evidence  held  to  show 
that  the  bank  looked  to  defendant  for  repay- 
ment and  not  to  the  club. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent   Dig.   ||  873-376;    Dec.   Dig.   { 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty; B,  B.  Dysart,  Special  Judge. 

Action  by  the  Bubey  Trust  Company 
against  Ed.  B.  Weidner.  From  a  Judgment 
for  plaintiff,  defendant  apfleals.    Affirmed. 

D.  L.  Dempsey,  of  Kansas  City,  and  Geo. 
N.  Davis,  of  Macon,  for  appellant  Guthrie 
&  Franklin,  of  Macon,  for  respondent 

TRIMBLE,  J.  The  respondent,  a  banking 
taistltntlon  in  the  dty  of  Macon,  Mo.,  sued 
the  appellant  to   recover  a  sum   of  money 


paid  out  by  the  bank  at  the  Instance  and  re- 
quest of  appellant  The  money  so  paid  out, 
and  for  which  suit  is  brought,  was  paid  on 
checks  drawn  on  the  respondent  bank  and 
signed  by  appellant  as  treasurer  of  the  Ma- 
con Athletic  Club.  The  suit,  however,  is  not 
on  the  checks,  nor  on  a  debt  claimed  to  exist 
against  the  Macon  Athletic  Club  by  reason  of 
the  payment  of  said  checks.  It  is  upon  an 
alleged  oral  promise  and  agreement  said  to 
have  been  made  by  appellant  to  and  with  re- 
spondeat that,  if  it  would  pay  the  money  on 
said  checks,  appellant  would  repay  respond- 
ent Respondent,  having  thereafter  paid  the 
sum  sued .  for,  now  sues  the  appellant  for 
reimbursement  according  to  the  alleged  prom- 
ise. The  Macon  Athletic  Club  was  a  corpo- 
ration organized  to  maintain  a  baseball  dub 
and  give  baseball  games  at  Macon.  This 
was  one  of  the  towns  in  a  baseball  circuit 
established  for  the  purpose  of  having  games 
in  each  town  in  said  circuit  The  defendant 
was  treasurer  of  said  Macon  Athletic  Club, 
and  was  engaged  in  running  a  pool  hall  iu 
Macon.  As  the  baseball  games  usually  drew 
large  crowds  to  town,  defendant  was  inter- 
ested in  seeing  the  club  maintained  and  the 
games  kept  up,  because  the  business  of  the 
pool  hall  was  thereby  increased.  To  defray 
the  expenses  of  the  club,  appellant,  as  treas- 
urer thereof,  drew  checks  on  the  respondent 
bank  although  the  club  had  no  funds  in  the 
bank  to  pay  them.  When  these  checks  reach- 
ed the  bank,  payment  on  them  was  refused, 
and  an  officer  of  the  bank  went  to  appellant 
and  told  him  that  the  respondent  would  not 
pay  the  checks  because  the  club  had  no 
funds.  The  appellant,  according  to  this  of- 
ficer's testimony,  told  said  officer  that  be  had 
given  still  other  checks  which  had  not  come 
in  yet,  and  that  he  wanted  all  of  the  checks 
paid  and  he  himself  would  pay  respondent 
the  money  used  in  paying  them.  Relying 
upon  said  agreement  and  looking  wholly  to 
him  for  the  money,  respondent  then  paid  out 
the  money  called  for  by  said  checks,  to  the 
amount  sued  for.  The  questions  whether 
defendant  made  the  agreement  alleged,  and 
whether  plaintiff  paid  the  money  out  in  reli- 
ance entirely  upon  said  agreement,  if  any, 
were  submitted  to  the  Jury  in  appropriate 
instructions.  The  Jury  were  also  instructed 
that  If  the  defendant  only  promised  that  he 
would  pay  if  the  Macon  Athletic  Club  did 
not,  or  If  the  plaintiff  relied  upon  the  credit 
of  the  Macon  Athletic  Club  and  not  solely  on 
the  alleged  promise  of  defendant,  then  the 
finding  must  be  for  defendant  The  jury  re- 
turned a  verdict  for  plaintiff  in  the  sum  of 
$279.50  which  was  reduced  by  a  remittitur 
entered  by  plaintiff  to  $244.60,  for  which 
sum  judgment  was  rendered.  Defendant  ap- 
pealed. 

It  is  urged  by  defendant  that  the  debt  sued 
for  was  created  by  the  checks  of  the  Macon 
Athletic  Club,  and  when  the  bank  paid  out 
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the  money  on  them  it  thereby  accepted  said 
checks  and  they  became  written  contracts, 
and  evidence  of  any  prior  or  contemporane- 
ous agreement  cannot  be  admitted  to  vary 
or  contradict  them.  But  the  debt  herdn 
sued  for  was  not  created  by,  nor  does  it  rest 
upon,  the  checks.  It  was  created  by  the 
agreement  of  defendant  to  pay  plaintiff  the 
money  paid  ont  at  defendant's  request,  and 
the  only  function  the  checks  performed  was 
to  evidence  the  amount  of  such  request.  The 
suit  was  not  on  the  checks,  nor  was  it  upon 
a  debt  due  from  the  Macon  Athletic  Club, 
but  upon  a  debt  created  by  defendant  him- 
self by  virtue  of  his  agreement  to  pay  plain- 
tiff the  money  it  thereafter  advanced. 

[1]  The  questions  whether  it  was  upon  a 
debt  due  from  the  Macon  Athletic  Club,  and 
also  whethCT  the  agreement  was  merely  to 
pay  if  the  club  did  not,  or  whether  it  was 
that  the  defendant  hims^f  would  pay,  and 
that  sole  rellancb  was  had  thereon,  were  all 
submitted  to  the  Jury,  and  it  found  that  the 
debt  created  and  sued  upon  was  whoUy  that 
of  the  defendant.  In  such  case  the  statute 
of  frauds  does  not  apply.  Chick  v.  Frey 
Coal  Co.,  78  Mo.  App.  234.  There  is  a  vast 
difference  between  telling  a  merchant,  "Let 
this  man  have  what  goods  he  wants,  and  I 
will  pay  you  for  them,"  and  telling  him,  "If 
tUs  man  doesn't  pay  you  for  the  goods  he 
has  bought,  I  will."  In  the  first  statement, 
the  one  making  it  is  creating  an  original  un- 
dertaking in  which  he  makes  the  debt  en- 
tirely his  if  the  merchant  relies  wholly  upon 
his  promise,  and  the  statute  of  frauds  has 
nothing  to  do  with  it  In  the  second  state- 
ment, the  one  making  it  Is  agreeing  to  an- 
swer for  the  debt  of  another,  and,  by  reason 
of  the  statute  of  frauds,  he  cannot  be  bound 
thereby.  In  the  former  case  the  one  so  tell- 
ing the  merchant  is  liable  even  though  the 
goods  are,  solely  for  convenience,  charged  to 
the  man  who  receives  them,  where  it  ap- 
pears the  merchant  did  not  look  to  him  for 
pay.  Newton  Grain  Co.  v.  Pierce,  106  Mo. 
App.  200,  80  S.  W.  268,  29  Am.  &  Bng.  Ency. 
of  Law  (2d  Ed.)  920.  If  the  agreement  al- 
leged was  an  original  undertaking  and  was 
not  a  promise  to  pay  the  debt  of  another, 
and  credit  was  not  In  fact  extended  to  the 
club,  then  the  fact  that  for  convenience  of 
bookkeeping  the  checks  paid  were  kept  on 
the  books  as  an  account  of  the  club  will  not 
defeat  plaintUTs  claim,  nor  will  the  statute 
of  frauds  do  so.  Hill  Bros.  v.  Bank  of  Sene- 
ca, 100  Mo.  App.  230,  73  S.  W.  307. 

[2]  Such  bookkeeping  is  a  drcamstance 
bearing  on  the  question  whether  credit  was 
given  to  the  club  or  not,  but  it  Is  not  con- 
clusive of  that  fact  29  Am.  &  Eng.  Ency.  of 
Law  (2d.  Ed.)  926.  And  it  is  for  the  Jury  to 
say  whether  the  defendant  assumed  the  atti- 
tude of  principal  or  stood  merely  as  a  secu- 
rity for  the  club.  Kansas  City,  etc.,  C!o.  v. 
Smith,  36  Mo.  App.  608 ;  Chick  v.  Frey  Ck>al 
C!o.,  78  Mo.  App.  234. 

[t]  It  is  earnestly  contended  that  the  evi- 


dence is  not  sufficient  to  Show  an  otlglBal 
undertaking  on  the  part  of  defendant  to  pay 
respondent,  and  that,  on  the  contrary,  tbe 
plaintiff's  course  of  dealing  showed  it  looked 
to  the  Macon  Athletic  Club  for  its  money. 
As  the  finding  of  the  Jury  upon  these  ques- 
tions Is  in  favor  of  plaintiff,'  we  cannot  over- 
turn that  vert^lct  U  there  is  any  evidence  at 
aU  in  support  of  It  There  was  sufficient  evi- 
dence to  show  that  defendant  agreed  to 
pay  the  amount  of  the  checks  when  they 
were  refused  by  the  bank,  and  that,  upon  de- 
fendant's agreement  to  pay,  tbe  checks  were 
cashed. 

[4]  It  is  true  that,  after  the  bank  paid  oat 
the  money  on  the  agreement  made  with 
Bank  Officer  Brown,  another  of  the  bank's 
officers,  Harry  M.  Rubey,  saw  defendant  and 
asked  him  about  the  overdraft,  and  this  of- 
ficer testified  that  defendant  told  him  he 
would  pay  the  overdraft  personally  if  the 
club  did  not  pay  it,  and  that  he  would  guar- 
antee it  himself.  But  this  was  after  the 
agreement  to  pay  had  been  made  with  Cash- 
ier Brown,  and  defendant  could  not  after- 
wards change  or  limit  his  contract  thereto- 
fore made  by  saying  then  that  he  would  pay 
only  In  case  the  club  did  not  pay.  At  that 
time  credit  had  been  refused  tbe  club  and 
was  extended  to  defendant  only  upon  his 
promise  to  pay. 

[6]  The  course  of  dealing  relied  upon  as 
showing  conclusively  that  the  bank  did  look 
to  the  club  for  payment  is  the  fact  that 
more  than  a  month  after  the  money  had  been 
paid  out  by  the  bank,  a  deed  of  trust  was 
executed  by 'the  club  to  the  bank  on  its  park 
and  grand  stand.  But  the  evidence  Eihows 
that  this  deed  of  trust  was  not  sought  by 
the  bank,  nor  was  it  accepted  as  in  payment 
of  the  debt  The  president  of  the  club  and 
the  president  of  the  bank  both  swore  that 
the  deed  of  trust  was  offered  by  the  club  to 
the  bank,  and  that  when  this  was  done  both 
the  club  and  the  bank  knew  that  tbe  lien 
of  the  deed  of  trust  amounted  to  little  or 
nothing  owing  to  prior  liens,  and  that  tbe 
bank  finally  agreed  to  take  It  with  the  un- 
derstanding that  if  anything  was  realized 
out  of  the  sale  of  the  club's  meager  assets 
under  said  prior  liens,  and  over  and  above 
said  liens,  the  bank  would  receive  and  apply 
it  on  the  debt  This  was  not  an  extension 
of  credit  to  the  club,  nor  did  it  conclusive- 
ly show  that  when  the  bank  paid  out  tbe 
money  it  was  relying  on  the  club.  In  part  or 
in  whole,  for  repayment  Instead  of  on  the 
defendant  At  most,  it  was  but  a  <drcum- 
stance  to  be  considered  by  the  Jury  in  de- 
termining whether  credit  was  extended  to 
the  club  or  not  If  the  deed  of  trust  was 
taken  upon  the  terms  stated,  then  it  was 
merely  an  act  in  defendant's  favor  done  to 
assist  him  in  reducing  the  debt  as  far  as 
possible.  This  question  of  the  terms  on 
which  the  deed  of  trust  was  received  was 
also  submitted  to  the  Jury  by  proper  in- 
structions.     Undfir   all    the    drcumstances. 
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this  qnestlon  and  tlie  qnestions  of  wbether 
or  not  the  defendant's  agreement  was  an 
original  undertaking,  and  wbether  or  not 
credit  was  extended  solely  to  blm  were  for 
the  Jvrj,  and  were  submitted  to  the  Jury 
by  Instructions  on  both  sides,  and  we  are  not 
warranted  In  disturbing  Its  reidlct 
The  Judgment  la  affirmed.    All  concur. 


AVBKT  CO.  T.  POWELL. 

(ECaasas  Ci^  Conrt  of  Appeals.     Missonil. 

Mot.  17,  19ia    Behearing  Denied 

Dec  12,  1913.) 

1.  Bills  and  Nom  ({  485*)— Ahbwxi— Vkbi- 
nED  Denials. 

Under  Bev.  St  1909,  I  1985,  providing 
that,  when  any  petition  or  other  pleading  ■hall 
be  fonnded  on  any  instmment  In  writing  alleged 
to  have  been  executed  by  the  other  party,  the 
czecotion  shall  be  adjudged  confeaaed,  nnleas  the 
other  party  deny  it  by  answer  or  replication 
Tended  by  affidayit,  the  execution  of  a  note 
which  defendant  claimed  was  procured  by  fraud 
!e  admitted  unless  the  answer  is  verified,  and 
in  the  absence  of  veri^cation  the  fraud  in  the 
executioD  of  the  instrument  in  suit  cannot  be 
relied  on. 

[Kd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {{  1542-1554;  Dec.  Dig.  J 
485.*] 

2.  Fraud  (§  60*)— FucsuiiFnoiis  Airo  BcBonr 
or  Pboof. 

Steud  is  never  presumed,  and  the  burden 
of  proving  fraud  rests  upon  him  who  asserts  it ; 
it  Deing  presumed,  when  a  transaction  under 
consideration  may  as  well  consist  with  honest 
end  biir  dealing  as  with  a  fraudulent  purpose, 
that  it  was  the  intention  of  the  parties  to  fair- 
ly deaL 

[£d.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  il  46,  47;    Dec.  Dig.  {  60.*] 

3.  CoHTBAOiB  (I  84*)  —  Snnifo  Aside  — 

FXAUD. 

To  warrant  the  setting  aride  of  a  written 
obligation  on  the  ground  of  fraud  there  should 
be  real  fraud  to  excuse  the  signer  from  the  fail- 
ure to  know  the  contents  of  the  instrument,  and 
be  cannot  have  it  set  aside  merely  because  the 
teims  were  different  from  his  understanding, 
where  be  took  no  precautions  to  ascertain  the 
terms  of  the  instrument  and  no  actual  fraud  was 
practiced  upon  him. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Ceat  Dig.  H  420-480,  1160,  1164.  1165;  Dec 
Dig.  I  94.*] 

1  Bills  aitd  Nona  (i  520*)  —  AcnoNs  — 

Fkaud. 
In  a  suit  against  the  guarantor  of  a  note, 
where  he  set  up  fraud  in  the  procurement  of  his 
enaranty,  evidence  held  insufficient  to  show  any 
fraud  on  the  part  of  plaintiffs  agent 

(Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f|  1813,  1832,  1836,  1837; 
Decbig.  {  626»} 

6.  Bills  and  Notes  (|  102*)— AonoN— Oah- 

CELLAnON. 

Where  defendant  rigned  a  note  as  guaran- 
tor, without  taking  any  precautions  to  ascertain 
its  terms,  he  U  not  entitled  to  cancellation  on 
the  ground  of  mistake  because  the  terms  were 
not  as  he  thought  they  should  be. 

(I!d.  NotSw- For  other  cases,  see  Bills  and 
Kotes,  C«at  Dig.  |  241;   Dec.  Dig.  {  102.*] 

Appeal  from  Circuit  Court,  Callaway 
County;  David  H.  Harris,  Judge. 


Action  by  the  Avery  Oompany  against  T. 
A  PowelL  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded with  directions. 

S.  D.  Stocks,  of  Mexico,  Mo.,  C.  M.  Hay, 
of  St  Louis,  and  H.  N.  Eversole,  of  Ful- 
ton, tor  appelant  A  C.  Whltson,  of  Mex- 
ico, Mo.,  and  J.  B.  Baker,  of  Fulton,  for  re- 
spondent 

TRIMBLE,  J.  Plaintiff  sued  the  defend- 
ant as  guarantor  of  a  note  executed  by  I.  D. 
Kemp,  evidencing  one  of  the  four  deferred 
payments  on  a  threshing  machine  sold  by 
plaintiff  to  Kemp.  The  price  of  the  ma- 
chine was  $1,050,  and,  as  Kemp  was  not  able 
to  pay  any  cash  at  the  time  of  purchase,  the 
above  amount  was  divided  into  four  notes 
of  $262.60  each,  one  due  September  1,  1909, 
another,  November  1,  1909,  the  third,  Sep- 
tember 1,  1910,  and  the  fourth  (the  guar- 
anty of  which  is  the  subject  of  this  suit)  due 
November  1,  1910;  all  four  of  the  notes 
being  secured  by  chattel  mortgage  on  the 
machine. 

Prior  to  the  sale  defendant  had  an  ar- 
rangement with  plaintiff's  selling  agent  that 
for  every  sale  defendant  assisted  in  making 
he  was  to  receive  a  part  of  the  commis- 
sion. Consequently,  when  plalntlfTs  sell- 
ing agent  appeared  in  defendant's  store  and 
asked  him  if  he  knew  where  a  machine 
could  be  sold,  defendant  told  him  of  Kemp 
and  went  with  the  agent  to  see  him.  On 
the  way,  the  agent  agreed  to  give  defendant 
$50  If  they  succeeded  In  making  a  sale  of 
the  machine  at  $1,060.  It  was  ascertained, 
however,  that  Kemp  could  not  pay  anything 
down,  and,  as  the  plaintiff  company  would 
not  sell  to  him  on  those  terms,  as  he  had  no 
credit,  defendant  offered  to  guarantee  one 
half  of  the  purchase  price.  The  dispute  is 
over  which' particular  half  defendant  agreed 
to  guarantee.  The  sale  was  made  In  July, 
1909,  and  defendant  insists  that  he  agreed 
to  guarantee  the  one  half  falling  due  that 
year,  namely,  the  note  falling  due  Septem- 
ber 1,  1909,  and  the  one  falling  due  Novem- 
ber 1,  1909.  Plaintiff  contends  that  nothing 
was  said  about  which  two  of  the  four  notes 
defendant  was  to  guarantee.  The  proposi- 
tion to  buy  the  machine  on  the  terms  above 
indicated,  with  defendant  as  guarantor  of 
one-half  the  purchase  price,  was  mailed  to 
the  plaintiff  company  for  its  acceptance. 
Accompanying  it  went  a  statement,  dated 
July  1,  1909,  of  the  financial  condition  of 
defendant,  signed  by  him;  and  also  a  con- 
tract bearing  his  signature,  stating  that, 
for  value  recdved  and  In  consideration  of 
credit  being  extended  to  Kemp,  defendant 
would  "guarantee  the  payment  of  certain 
of  his  notes  given  for  the  purchase  price 
thereof  to  the  amount  of  $525,  as  follows: 
Note  for  $262.60,  due  Nov.  1,  1909;  note  for 
$262.60,  due  November  1,  1910."     The  com- 
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pany  accepted  the  proposed  contract  andi 
sold  the  machine  to  Kemp.  When  It  arriv- 
ed where  It  was  to  be  set  up  and  delivered, 
plaintiff's  selling  agent  had  Kemp  to  exe- 
cute the  chattel  mortgage  on  the  machine 
and  the  four  notes  above  mentioned,  and 
also  had  defendant  to  sign  a  written  con- 
tract of  guaranty  on  the  back  of  two  of 
said  notes.  It  is  defendant's  contention 
that  the  agent,  by  fraud,  succeeded  in  get- 
ting him  to  guarantee  the  second  note,  due 
November  1,  1909,  and  the  last  note,  due 
November  1,  1910,  when  the  agreement  and 
understanding  was  that  defendant  would 
guarantee  only  the  flrtt  ttoo  notes,  falling 
due  the  same  year  and  season  the  machine 
was  purchased.  Kemp  paid  the  first  note 
when  due,  and  when  the  second  note  fell 
due,  defendant  assisted  Kemp  to  the  extent 
of  $200  in  paying  that  off.  By  reason  of 
the  payment  of  the  first  two  notes,  defend- 
ant Insists  the  contract  of  guaranty  has 
been  fully  performed. 

The  answer  pleaded  fraud  in  the  ob- 
taining of  defendant's  signature  to  the 
fourth  instead  of  the  first  note:  and  in 
another  count  set  up  a  counterclaim  for  the 
$50  commission  due  him  on  the  sale  of  the 
machine.  The  Jury  found  a  verdict  for 
defendant  assessing  his  damages  under  the 
counterclaim  at  $9.97,  this  being  the  balance 
of  defendant's  commission  which,  according 
to  all  the  evidence,  bad  remained  unpaid. 
However,  it  had  been  credited  upon  the 
note  before  suit  was  instituted.  So  it  was 
only  in  the  event  that  defendant's  charge 
of  fraud  was  successful  that  he  would  be 
entitled  to  this  sum  on  his  counterclaim. 

[1]  There  are  many  points  raised  and  dis- 
cussed by  both  sides.  In  the  view  which 
we  take  of  the  case,  however,  it  is  not  nec- 
essary to  notice  more  than  one  or  two  of 
them.  Stated  together  as  one,  they  are  that 
luder  the  pleadings  and  the  evidence  in  the 
case  therp  was  no  defense  to  the  cause  of 
action  stated  in  plaintiff's  petition.  The 
answer  was  not  verified.  The  fraud  charg- 
ed pertained  to  the  execution  of  the  con- 
tract Hence  the  execution  of  the  instru- 
ment sued  on  must  be  adjudged  confessed. 
Section  1985,  B.  S.  Mo.  1909.  And  fraud  In 
the  execution  of  the  Instrument  sued  on  can- 
not be  relied  on  If  the  answer  is  not  veri- 
fied. Beck  V.  Obert,  64  Mo.  App.  240.  De- 
fendant contends  that  this  rule  is  not  ap- 
plicable, as  no  objection  nor  exception  to 
evidence  in  support  of  fraud  was  made  on 
this  ground  by  plaintiff.  The  record  shows 
there  was,  also  that  such  objection  and  ex- 
ception was  preserved  in  the  motion  for 
new  trial.  However,  even  if  there  were  no 
objection  nor  exception  made  and  saved  by 
plaintiff  in  the  record,  still  there  was  ample 
evidence  offered  to  affirmatively  support 
plaintiff's  cause  of  action,  and  defendant's 
evidence  showed  that  none  of  the  facts  wete 
disputed  except  the  sole  question  as  to  fraud 


In  obtaining  defendant's  guaranty  to  the 
note,  dated  November  1,  1910,  instead  of  to 
the  note  dated  September  1,  1909.  And  aa 
to  this  question  of  fraud,  defendant's  evi- 
dence is  insuffldent,  as  matter  of  law,  to 
sustain  it 

In  the  agreement  of  July  1,  1909,  by  which 
defendant  agreed  to  guarantee  two  of  the 
four  notes,  and  upon  which  plaintiff  agreed 
to  seU  Kemp  the  machine,  it  was  stated  that 
defendant  would  guarantee  the  note  due  2io- 
vember  1,  1910,  which  is  the  note  now  in 
controversy.  Defendant  does  not  claim  that 
when  he  signed  this  contract  he  did  not  bave 
his  glasses,  nor  does  he  swear  that  he  did 
not  sign  the  agreement  to  guarantee.  He 
would  not  say  he  did  not  sign  it  but  only 
that  one  of  the  letters  in  his  name  did  not 
look  right  True,  he  says  he  did  not  agree 
in  writing  that  day  to  guarantee  any  notes, 
but  only  gave  a  written  statement  as  to  his 
financial  ability.  But  this  alone  is  no  evi- 
dence of  any  fact  showing  fraud  in  obtaining 
Ms  signature  to  the  agreement  of  that  date. 
So  that  on  July  14,  1909,  at  the  time  the 
chattel  mortgage  and  four  notes  were  being 
presented  to  Kemp  for  execution,  and  two  of 
the  notes  were  to  be  guaranteed  by  defend- 
ant there  was  a  ioritten  contract  l>etween 
plaintiff  and  defendant  specifyi^  tAa*  '^ 
latter  would  guarantee  the  pavmeiU  of  thit 
particular  note  in  controversy.  And  there- 
fore when  the  agent  laid  the  two  notes  down 
on  the  table,  and  said  to  defendant:  "Here 
are  your  two  notes,"  meaning  that  they  were 
the  two  defendant  was  to  guarantee,  such 
statement  in  the  absence  of  fraud  vitiating 
the  above  contract  was  true  since  they  were 
the  two  notes  he  fy&d  contracted  in  writing 
to  guarantee.  Consequently,  in  the  absence 
of  fraud  vitiating  the  above  contract  of  July 
1st,  there  was  no  element  of  fraud  In  the 
statement  of  the  agent  "Here  are  your  notes." 
They  were  the  notes  called  for  in  the  con- 
tract of  July  1st 

[2]  There  was  no  other  act  from  which 
fraud  could  be  inferred  at  the  time  the  notes 
were  guaranteed,  nor  is  there  any  evidence 
showing  fraud  at  the  time  the  guaranty  was 
signed  on  the  back  of  the  note.  Fraud  la 
never  presumed.  The  burden  of  proving 
fraud  rests  on  him  who  asserts  it  While 
fraud  may  be  inferred  when  it  is  a  legitimate 
deduction  from  all  the  facts  and  circum- 
stances in  evidence,  it  is  never  to  be  presum- 
ed, and  when  a  transaction  under  considera- 
tion may  as  well  consist  with  honest  and 
fair  dealing  as  with  a  fraudulent  purpose,  it 
is  to  be  referred  to  the  better  motive.  Gar- 
eschg  V.  MacDonald,  103  Mo.  1,  15  S.  W.  379. 

[S,  4]  We  have  carefully  read  over  the  en- 
tire evidence  offered  In  support  of  the  con- 
tention of  fraud,  and  find  none.  Defendant 
was  a  business  man,  a  storekeeper,  and  there- 
fore acquainted  with  business  methods  and 
the  means  of  ascertaining  what  he  was  doing 
when  he  signed  his  name  on  the  back  of  the 
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notes.    There  la  no  evidence  of  any  trick, 
artifice,  or  deception  practiced  by  the  agent 
on  Urn  at  this  time.    Neither  is  there  any 
evidence  that  the  agent  was  In  a  harry  or 
hnrrled  defendant    On  the  contrary,  It  was 
defendant  who  was  in  a  hnrry.    He  was  very 
busy  In  his  store  when  the  agent  came  for 
Um  to  sign  the  gnarantee,  and  told  the  agent 
80.   To  this  the  agent  replied  that  he  wanted 
to  get  the  whole  matter  closed  up   so  he 
coQld  go  to  the  little  station  where  the  ma- 
chine was  and  unload  it     He  wanted  the 
defendant  to  go  before  the  notary  then,  and 
told  hhn  it  would  not  take  long.    Defendant 
went  to  the  notary's  office.    The  agent  got  out 
two  notes  and  laid  them  face  down  on  the 
table  and  said:    "Here  are  your  notes.    You 
can  sign  your  name  and  go  on  back  to  the 
store  If  yon  are  in  a  hurry."    The  defend- 
ant did  not  have  his  glasses,  It  is  true,  and 
probably  could  not  read  the  flue  print  on 
the  back  of  the  note  in  which  the  guaranty 
was  stated.    The  date  at  which  the  note  fell 
due,  however,  was  on  the  face  of  the  note, 
and  It  Is  not  shown  whether  he  could  have 
read  it  or  not  If  he  had  looked.    But,  as- 
suming that  he  could  not  have  seen  It  with- 
OQt  his  glasses,  he  did  not  say  anything  to 
the  agent  about  not  having  his  glasses,  nor 
did  be  ask  the  agent  anything  about  which 
note  he  was  guaranteeing.    He  took  absolute- 
ly no  precaution  whatever  to  ascertain  which 
of  the  four  notes  he  was  writing  his  name 
upon,  but  signed  his  name  twice,  and  went 
Immediately  back  to  his  business.    It  Is  thus 
seen  that  the  guaranteeing  of  the  fourth  in- 
stead of  the  first  note  was  a  result  of  de- 
fendant's own  negligence,  and  there  is  an 
entire  absence  of  any  testimony  going  to  show 
fraud.    The  agent  practiced  no  fraud  upon 
defendant  by  which  the  latter  was  induced 
to  refrain  from  reading  or  having  read  to  him 
the  notes  he  was  guaranteeing.    No  mlsrepre- 
Bentatlons  were  made.    It  cannot  be  said  that 
the  act  of  laying  the  notes  upon  the  table  and 
•aylng:  "Here  are  your  notes"  was  a  fraudu- 
lent piece  of  conduct  on  the  part  of  the  agent 
because  the  two  were  the  notes  he  had  con- 
tracted   In    writing    to    guarantee.      There 
shoQld  be  real  fraud  In  the  opposite  party  to 
excnae  the  failure  to  know  Uie  contents  of 
the  instrument     2  Blgelow  on  Fraud,  526; 
Ktzgerald  v.  Fitzgerald,  100  111.  385.    In  the 
absence  of  any  misrepresentation  calculated 
or  likely  to  mislead,  negligence  in  signing 
in  instrument  without  knowing  or  making 
uy  effort  to  know  the  contents  thereof,  will 
prevent  one  from  avoiding  the  contract   The 
courts  will  turn  a  deaf  ear  to  a  man  who 
seeks  to  get  rid  of  a  contract  solely  on  the 
ground  that  its  terms  are  not  what  he  sup- 
posed them  to  he.    2  Blgelow  on  Fraud,  525. 
A  contract  cannot   be  avoided   merely  be- 
caose  the  person  who  executed  it  was  igno- 
rant of  its  contents,  if  no  fraud  was  prac- 
ticed to  induce  him  to  refrain  from  reading 


it  or  having  it  read,  for  In  such  case  his  ig- 
norance is  due  to  his  own  negligence.  14 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  134. 
Persons  must  exercise  at  least  ordinary  pru- 
dence in  their  business  dealings.  14  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  117.  Giving  to 
defendant's  testimony  the  widest  and  strong- 
est effect  there  is  nothing  to  show  fraud 
for  which  the  contract  ought  to  be  avoided. 
He  Itnew  he  was  going  to  the  notary's  to 
sign  the  guaranty,  and  yet  did  not  take  his 
glasses,  nor  did  he  mention  the  fact  to  the 
agent  that  he  could  not  read  without  them. 
In  a  hurry  to  get  back  to  his  own  business, 
he  signed  the  notes  on  the  back  without  in- 
quiry or  Investigation.  The  fact  that  he  guar- 
anteed a  note  falling  due  November  1,  1910, 
Instead  of  one  falling  due  September  1,  1909, 
resulted  from  his  own  negligence,  and  not 
from  fraud  of  the  other  party. 

[6]  Such  negligence  would  prevent  his 
avoiding  the  contract  on  the  ground  of  mis- 
take as  well  as  fraud  had  mistake  been  plead- 
ed. 2  Pom.  Eq.  Jur.  (3d  Ed.)  i  856.  Since 
there  was  a  total  failure  to  establish  the  de- 
fense of  fraud,  whether  it  be  considered  in 
the  pleading  for  failure  to  verify  or  In  the 
evidence  adduced  to  support  the  charge,  and 
a  corresponding  admission  of  the  facts  upon 
which  plaintiff's  cause  of  action  rests,  and 
since  defendant  Is  not  entiUed  to  recover  the 
$0.97,  unless  relieved  from  the  guaranty  of 
said  note  (as  that  sum  has  already  been  cred- 
ited thereon),  the  Judgment  is  reversed  and 
remanded,  with  directions  to  set  aside  the 
verdict  and  enter  Judgment  for  plaintiff  upon 
the  cause  of  action  stated  In  the  petition,  and 
also  Judgment  for  plaintiff  on  defendant's 
counterclaim. 

AU  concur. 


HEISLER   V.   CLTMER. 

(St  Louig  Court  of  Appeals.     Missouri.    Dec. 
2,  1913.) 

1.  LiurrATioN  or  Actions  (i  100*)— Fsaod. 
The  petition  in  an  action  for  the  value  of 
certain  shares  of  stock  and  for  an  accounting 
alleged  a  purchase  of  185  shares  of  stock  in 
a  corporation  of  which  defendant  and  plaintiff 
were  both  atockbolders,  by  defendant  as  agent 
and  trustee,  for  himaelf,  plaintiff,  and  three 
others,  which  he  paid  for  with  borrowed  money, 
for  which  he  gave  his  note,  pledging  the  shares 
as  security ;  that  thereafter  such  corpora- 
tion consolidated  with  another  company ;  that 
defendant  acting  as  such  agent  and  trustee, 
exchanged  such  185  shares  for  stock  in  the  con- 
solidated company;  that  be  notified  plaintiff 
that  his  share  thereof  was  37  shares ;  that,  re- 
lying upon  this  representation,  it  was  agreed 
that  plaintiff  would  take  and  pay  for  25  shares, 
as  he  was  not  able  to  take  the  whole  37  shares ; 
that  the  185  shares  were  exchanged  for  2771/^ 
shares  in  the  consolidated  company,  and  plain- 
tiff was  therefore  entitled  to  12V^  shares  addi- 
tional ;  that  defendant  falsely  and  fraudulent- 
ly stated  to  plaintiff  that  he  was  giving  and 
transferring  to  him  his  full  pro  rata  share; 
that  plaintiff,  having  been  long  associated  with 
defendant,  reposed  implicit  faith  and  confidence 


Tor  other  cam«  «e«  sama  topic  and  aeotlon  NUMBBK  in  Deo.  Dig.  A  Am.  Dig.  Kejr-No.  SarlM  tc  Rep'r  Indazea 
161  S.W.— 22 


Digitized  by  VjOOQ IC 


338 


161  SOUTHWESTERN  REPORTEB 


0£o. 


in  him,  and  fully  relied  npon  snch  representa- 
tion, and  accepted  and  paid  for  the  25  shares, 
believing  it  to  be  true;  that  such  representa- 
tion was  false  and  fraudulent,  as  defendant 
then  held  12%  extra  shares,  which  were  the 
property  of  plaintiff;  that  defendant  fraudu- 
lently concealed  the  truth  from  plaintiff,  held 
the  stock,  and  converted  it  to  his  own  use,  and 
thereafter  concealed  the  truth  and  continued  to 
secretly  hold  and  use  the  stoclc  or  its  proceeds ; 
and  that  plaintiff  had  no  knowledge  whatever 
that  defendant  had  concealed  the  fact  of  his 
having  received  such  12^  shares  until  within 
eight  weeks  before  the  filing  of  the  suit,  where- 
upon he  demanded  the  stock  or  its  value,  and 
defendant  again  falsely  represented  that  plain- 
tiff had  been  given  his  full  share  of  the  stock. 
The  transfer  of  such  stock  to  plaintiff  was  more 
than  five  years  iiefore  the  bringing  of  the  suit 
Defendant  pleaded  limitations,  and  the  cause 
was  submitted  on  an  agreed  statement,  which 
did  not  show  acts  of  concealment  with  any 
more  particularity  than  the  petition,  and  on  de- 
fendant's motion  for  judgment  on  the.  pleadings, 
which  was  sustained.  Held,  that  the  judgment 
was  properly  granted,  as  the  petition  did  not 
show  sufficient  facts  to  bring  the  case  within 
Rev.  St  1909,  I  1889,  snbd.  5,  providing  that 
in  actions  for  relief  on  the  ground  of  fraud  the 
cause  of  action  is  to  be  deemed  not  to  have  ac- 
crued nntil  the  discovery  by  the  aggrieved  par- 
ty of  the  facts  constitnUng  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  K  323,  480-493;  Dec. 
Dig.  i  10O.»] 

2.  LnoTATioN  OF  Acnons  (|  100*)— Rzlibf 

ON  THE  Obound  or  Fbattd. 

Rev.  St  1909,  {  1889,  specifies  the  actions 
which  must  be  commenced  within  five  years. 
Subdivision  5  specifies  an  action  for  relief  on 
the  ground  of  fraud,  the  cause  of  action  in  such 
case  to  be  deemed  not  to  have  accrued  until 
the  discovery  by  the  aggrieved  party,  at  any 
time  within  ten  years,  of  the  facts  constituting 
the  fraud.  Beld,  that  such  an  action  must  be 
brought  within  five  years  and  not  within  ten 
years  of  the  discovery  of  the  facts  constituting 
the  fraud. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |§  323,  480-493;  Dec. 
Dig.  i  100.*] 

Appeal  from  St  Louis  Ctrcnlt  Court;  X 
Hugo  Orlmm,  Judge. 

Action  by  Antone  Heisler  against  Milton 
O.  Clymer.  From  a  judgment  for  defendant 
on  the  pleadings,  plaintiff  appeals.    AflSrmed. 

N.  P.  Zlmmer  and  Marlon  C.  Early,  both 
of  St  Louis,  for  appellant  Schnurmacher  & 
Rassleur,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  TIlis  is  an  action  to  re- 
cover the  value  of  certain  shares  of  stock, 
diarged  to  have  been  converted  by  defendant 
to  his  own  use,  July  16,  1902,  and  for  an 
accounting  of  the  profits  received  by  defend- 
ant from  time  to  time  as  the  bolder  of  these 
stiares.  The  statement  of  the  case  by  coimsel 
for  respondent  is  brief  and  fair,  so  that  we 
adopt  it,  not  literally,  but  substantially,  as 
a  summary  of  the  amended  petition  on  which 
the  case  went  to  trlaL 

[1]  It  is  aUeged  in  that  petition,  tliat  in 
1896,  plaintiff  Heisler,  defendant  Clymer  and 
several  others  organized  the  Columbia  Pre- 
serving Company  and  agreed  with  each  other 
that  the  interest  of  each  should  be  and  al- 


ways remain  the  same;  that  in  January  or 
February,  1900,  two  of  the  stockholders,  own- 
ing 185  shares,  wanted  to  sell  their  shares 
and  that  plaintiff,  defendant  and  tluree  other 
stockholders  then  owning  all  of  the  stock 
except  the  shares  so  offered  for  sale,  agreed 
to  purchase  these  185  shares;  that  defead- 
ant  was  selected  as  the  agent  of  the  five  aad. 
acting  as  such  agent  and  trustee,  but  in  Iiis 
own  name,  be  purchased  the  185  shares  at 
and  for  the  price  of  $15,000,  borrowed  tbe 
money  for  tills  purchase,  giving  his  own  note 
for  It,  and  pledged  the  shares  as  security  for 
the  debt  incurred  by  him  in  the  purchase; 
that  defendant  took  the  title  to  the  stock  in 
his  own  name,  although  he  was  in  fact  hold- 
ing it  In  trust  for  the  five  parties;  that  in 
March,  1900,  the  stockholders  of  the  Colum- 
bia Preserving  Company  voted  to  unite  tliat 
company  with  the  St  Louis  Syrup  &  Preserv- 
ing Company,  and  the  latter  company  agreed 
to  the  consolidation,  provided  defendant  and 
his  associates  would  purchase  the  185  shares 
above  referred  to  from  the  then  holders  of 
those  shares;  that  on  the  consolidation  of 
the  two  companies,  defendant,  acting  as  such 
agent  and  trustee,  exchanged  the  185  shares 
of  Columbia  Preserving  Company  stock  for 
stock  in  the  St  Louis  Syrup  &  Preserving 
Company,  which  stock  was  Issued  to  defend- 
ant but  held  by  him  as  such  agent  and  trus- 
tee for  the  five  original  parties.  It  is  then 
alleged  that  on  or  about  July  16,  1902,  plain- 
tiff was  notlfled  by  defendant  that  plaintiff's 
pro  rata  of  the  stock  of  the  St  Louis  Syrup 
&  Preserving  Company  was  37  shares,  and 
that  the  shares  were  ready  for  distribution. 
[We  add  here  that  it  appeared  by  the  agreed 
statement  that  the  note  for  $15,000,  which 
defendant  had  given  had  matured  and  that 
it  and  its  accrued  interest  had  to  be  paid,  and 
that  plaintiff  was  then,  that  is  in  July,  1902, 
called  upon  to  pay  his  proportion  of  the  note 
and  accrued  interest,  upon  doing  which  he 
would  receive  his  proportionate  number  of 
the  185  shares.]  It  is  further  averred  that 
relying  upon  this  representation  of  the  de- 
fendant, it  was  agreed  between  plaintiff  and 
defendant,  "that  plaintiff  would  take  and 
plaintiff  did  take  and  pay  for  25  shares  of 
said  stock  at  and  for  the  sum  of  $2,500,  for 
the  reason  that  at  that  time  plaintiff  was  not 
able  to  take  all  of  said  37  shares."  It  is 
then  charged  that  defendant  had  received  in 
exchange  for  these  185  shares  of  Columbia 
Preserving  Company  stodt  277^  shares  of 
the  St  Louis  Syrup  &  Preserving  Company 
stock,  therefore  plaintiff  avers  that  he  (plain- 
tiff) is  entitled  to  have  one-half  share  addi- 
tional with  each  of  the  25  shares  of  stock  so 
transferred  to  him,  or  12>^  shares  addition- 
al. That  part  of  the  petition  chargtug  fraud 
is  as  follows: 

"Plaintiff  further  states  that  at  the  time, 
to-wit,  on  or  about  July  15,  1902,  said  de- 
fendant notified  this  plaintiff  that  said  stock 
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\n8  ready  for  distribution  among  tbe  persons 
aforesaid,  be  falsely  and  fraudulently  stated 
to  tills  plaintiff  that  he  was  giving  and  trans- 
ferring to  him  his  full  pro  rata  share  of  said 
stock,  and  plaintiff  having  been  long  associ- 
ated with  defendant  In  business,  reposed  Im- 
pUdt  faith  and  confidence  In  said  defendant 
and  fully  relied  upon  said  representations  of 
defendant,  believing  the  same  to  be  true,  ac- 
cepted and  paid  for  25  shares  of  said  stock. 
Plaintiff  further  says  when  defendant  repre- 
sented to  plaintiff  that  he  was  transferring 
to  him  all  the  stock  to  which  he  was  entitled 
said  representation  was  false  and  fraudulent 
for  the  reason  that  In  truth  and  In  fact  de- 
f aidant  at  the  time  held  said  extra  12% 
shares  as  aforesaid  which  was  in  truth  the 
property  of  this  plaintiff,  and  he  was  entitled 
to  have  the  same^  But  plaintiff  says  that  de- 
fendant 80  fraudulently  concealed  the  truth 
from  this  plaintiff,  held  said  stock,  transfer- 
red and  converted  the  same  to  his  own  use 
and  ever  thereafter  concealed  the  truth  from 
this  plaintiff  and  continued  to  secretly  hold, 
use  said  stock  or  its  proceeds. 

"And  plaintiff  says  that  said  defendant 
Clymer  btiA  and  now  holds  said  12V&  shares 
of  said  stodc  so  fraudulently  concealed  and 
held  back  from  this  plaintiff  and  converted 
the  same  to  his  own  use.  Plaintiff  further 
says  that  he  had  no  knowledge  whatever  that 
said  defendant  hkd  so  concealed  the  fact  of 
his  having  received  said  12  V^  shares  of  said 
stock  and  so  wrongfully  converted  the  same 
to  his  own  use  until  within  the  last  eight 
weeks  before  the  filing  of  this  suit,  whereup- 
on he  demanded  of  defendant  said  stock  or 
its  value  and  accumulated  dividends,  which 
was  by  defmdant  refused,  said  defendant  at 
said  time  again  falsely  representing  to  plain- 
tiff that  he  had  already  been  given  his  full 
sbare  of  said  stock.  That  said  fraud  remain- 
ed and  was  kept  secret  and  concealed  from 
this  plaintiff  until  it  was  so  discovered  by 
him  at  the  time  stated,  and  this  suit  is  filed 
within  less  than  ten  years  after  the  commis- 
sion of  said  secret  fraud  upon  this  plaintiff." 

Plaintiff  further  charges  that  the  St  Louis 
Symp  ft  Preserving  Ciompany  stock  was 
transferred  by  defendant  to  the  Com  Prod- 
ucts Company;  that  defendant  had  receiv- 
ed large  dividends  on  the  stock  which  he  had 
also  converted  to  his  own  use  and  that  the 
12^  shares  are  now  worth  $6,000.  Judg- 
ment is  prayed  against  defendant  for  the 
value  of  this  stock,  namely,  $6,000,  together 
with  all  dividends  collected  by  him  from  and 
after  the  date  of  the  conversion,  and  that 
defendant  be  compelled  to  account  for  all 
profits  realized  through  sales  and  transfers 
of  the  stock  and  for  such  other  and  further 
relief  as  to  the  court  might  seem  just  and 
proper. 

Defendant  filed  a  general  denial  of  the  al- 
legations of  the  petition  and  also  pleaded  the 
fire-year  statute  of  limitations  as  a  bar  to 
the  action. 

The  cause  coming  on  for  hearing  before 


the  court,  counsel  for  plaintiff  made  a  state- 
ment to  the  court  of  what  the  evidence  would 
show  to  be  the  facts  In  the  case,  of  which 
it  may  be  said  that  It  covered,  but  somewhat 
more  in  detail,  the  facts  set  out  In  the  pe- 
tition. It  Is  to  be  especially  noted  that  this 
statement  went  no  further  into  any  partlcu- 
larizatlon  of  acts  of  concealment  than  does 
the  petition,  all  of  the  averments  of  which  as 
to  that  are  given  in  the  above  quotation 
from  the  petition  itself.  At  the  conclusion 
of  this  statement,  by  agreement  of  counsel, 
the  cause  was  submitted  to  the  court  on  the 
statement  and  pleadings  and  on  a  motion  of 
defendant  for  Judgment  on  the  pleadings. 
This  motion  was  sustained.  Judgment  accord- 
ingly being  entered  in  favor  of  defendant 
Saving  exception.  Interposing  a  motion  for 
a  new  trial  and  excepting  to  that  being  over- 
ruled, plaintiff  has  brought  the  case  here  on 
appeal,  assigning  as  errors  the  action  of  the 
court  in  sustaining  the  demurrer  and  motion 
for  Judgment  on  the  pleadings;  that  the 
court  erred  in  holding,  under  the  petition  and 
statement  of  facts,  that  the  cause  of  action 
was  barred  by  the  five-year  statute  of  limita- 
tions; that  the  court  erred  In  ruling  that 
plaintiff  was  barred  by  the  statute  of  limita- 
tions because  plaintiff  had  relied  upon  repre- 
s^itations  made  by  defendant,  thus  allowing 
defendant  to  benefit  by  his  o\m  fraud;  that 
under  the  admitted  facts  the  court  erred  in 
refusing  to  enter  a  judgment  and  decree  for 
plaintiff  for  the  value  of  the  stock  in  question 
and  for  an  accounting;  that  the  court  erred 
In  denying  the  contention  of  plaintiff  that 
he  was  protected  and  entitled  to  recover  un- 
der the  ten-year  statute  of  limitations;  that 
the  court  erred  In  entering  judgment  for  de- 
fendant on  the  admitted  tacts  and  In  over- 
ruling plaintiff's  motion  for  a  new  trial. 

It  will  be  apparent  from  an  examination 
of  the  averments  of  the  petition,  and  these 
confirmed  by  the  statement,  that  the  trans- 
action upon  which  the  cause  of  action  is 
founded,  took  place  on  or  about  the  16th  of 
July,  1902,  that  being  the  date  upon  which 
It  Is  alleged  that  defendant  notifying  plain- 
tiff that  the  stock  was  ready  for  distribution 
among  those  entitled  to  it,  had  falsely  and 
fraudulently  stated  to  plaintiff  "that  he  was 
giving  and  transferring  to  him  his  full  pro 
rata  share  of  said  stock,"  stating  that  at 
37%  shares,  and  had  transferred  and  deliv- 
ered to  plaintiff  26  shares  at  $2,500,  that 
being  all  of  the  shares  plaintiff  was  then 
able  to  pay  for.  The  ground  of  attack  upon 
the  petition  and  the  sufiSdency  of  the  facts 
stated  is,  that  neither  in  the  petition  nor  In 
the  statement  of  facts  plaintiff  proposed  to 
prove,  is  it  anywhere  alleged  that  defend- 
ant ever  stated  anything  or  did  anything 
which  would  prevent  plaintiff,  if  he  had  ex- 
ercised ordinary  diligence,  from  discovering 
at  the  time,  that  is,  in  July,  1902,  the  facts 
which  he  now  alleges  to  be  facts,  and  that 
although  the  statute  of  limitations  had  been 
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pleaded  by  defendant,  plaintlfl  bad  not,  by 
reply,  set  up  any  facts  whicli  wonld  entitle 
blm  to  tbe  benefit  of  tbe  fifth  clause  or  sub- 
division of  section  1889,  Revised   Statutes 

1909.  Tbls  action  was  commenced  March  7, 

1910.  It  is  contended  that  considering  the 
facts  pleaded  and  also  stated  as  the  facts 
which  could  be  proved,  plaintiff  had  not 
made  out  a  case  which  brought  him  outside 
tbe  operation  of  the  five-year  limitation  and 
within  tbe  exceptions  of  tbls  fifth  clause  of 
section  1889  (statute  of  limitations).  This 
section  1889  designates  what  actions  shall 
be  barred  in  five  years,  the  fifth  subdivtslon, 
among  others.  Including  actions  for  relief  on 
the  ground  of  fraud,  provided  that  "the 
cause  of  action  In  such  case  to  be  deemed 
not  to  have  accrued  until  the  discovery  by 
tbe  aggrieved  party,  at  any  time  within  ten 
years,  of  the  facts  constituting  the  fraud." 
It  is  claimed,  and  this  is  the  theory  upon 
which  the  learned  trial  court  acted,  that  the 
tactB  which  counsel  for  plaintiff  had  plead- 
ed and  bad  announced  in  his  opening  state- 
ment that  he  expected  to  prove,  were  not 
facts  which  would  take  the  case  out  of  the 
operation  of  the  statute;  that  no  explana- 
tion whatever  was  offered  to  show  why 
plaintiff,  who  was  himself  a  stockholder  of 
the  Columbia  Preserving  Company,  and  who 
claims  to  have  been  interested  to  the  extent 
of  one-fifth  In  the  185  shares  purchased  by 
defendant,  should  not  have  known  that  the 
shares  purdiased  by  defendant  were  ex- 
changeable like  all  tbe  rest  of  tbe  stock,  on 
the  basis  of  one  share  of  tbe  old  for  one  and 
a  half  shares  of  tbe  new  stock;  nor  was  any 
explanation  made  to  show  why  plaintiff  did 
not  learn  from  his  three  other  associates,  all 
Interested  with  blm  in  the  purchase  of  tbe 
185  shares,  tbe  dlsi)osition  defendant  bad 
made  of  the  185  shares  and  of  the  shares 
received  from  tbe  St  Louis  Syrup  &  Preserv- 
ing Company  In  exchange  therefor;  nor  was 
any  explanation  made  to  show  why  plaintiff 
did  not  go  to  the  books  of  the  corporation 
and  there  ascertain  tliat  defendant  had  re- 
ceived one  and  a  half  shares  of  the  new  for 
each  share  of  tbe  old  stock  which  he  turned 
in,  and  which  plaintiff  had  received  upon  his 
own  stock;  nor  is  it  claimed  that  plaintiff 
ever  inquired  of  defendant  as  to  the  number 
of  shares  of  the  new  company  he  had  receiv- 
ed in  exchange  for  the  185  shares  of  tbe  old. 
This  is  the  summary  of  the  statement  of  the 
position  of  defendant  in  the  case.  An  ex- 
amination of  what  transpired  l>efore  the 
court  when  plaintiff  was  making  bis  state- 
ment and  when  the  petition  and  tbe  facts 
stated  were  under  consideration  by  the  court, 
shows  that  these  were  tbe  points  involved, 
and  that  they  covered  the  one  point  particu- 
larly Involved,  namely,  the  application  of  the 
exception  In  the  fifth  subdivision  of  section 
1889.  It  la  evident  that  the  reference  by 
plaintiff,  in  his  assignment  of  errors,  to  the 
ten-year  statute  of  limitations,  is  to  the  ten 


years  mentioned  In  tbls  snbdi vision  five  and 
not  to  the  ten-year  limitation  covered  by  sec- 
tion 1888,  as  there  is  no  pretence  that  tbls 
action  fails  within  section  1888. 

Keeton's  H^rs  v.  Keeton's  Adm'r,  20  Mo. 
530,  is,  BO  far  as  we  are  aware,  the  first  case 
in  which  the  construction  of  tbe  statute  of 
limitations  and  the  disabilities  and  excep- 
tions contained  therein,  appear  to  have  come 
l>efore  our  Supreme  Court  for  full  considera- 
tion. It  is  tme  tliat  a  paragraph  of  tbe 
opinion  to  the  effect  that  parties  not  barred 
could  not  unite  In  action  with  those  who 
were,  was  held  no  longer  to  be  tme,  owing  to 
a  subsequent  change  of  the  statute,  Sutton  ▼. 
Dameron,  100  Mo.  141,  loc.  dt  154,  13  S.  W. 
497,  but  save  as  to  that  point  the  case  has 
often  been  dted  and  followed.  As  applicable 
to  the  case  at  bar,  It  Is  to  be  noted  that  It  is 
said  in  this  Keeton  Case,  20  Mo.  loc.  dt. 
542,  that  where  the  answer  sets  up  the  stat- 
ute of  limitations  as  a  defense  and  there  is 
no  averment  in  the  petition  itself,  or  In  the 
reply,  pleading  the  exceptions  contained  in 
the  statute,  that  no  evidence  conld  be  re- 
ceived in  relation  to  them;  "for  the  evidence 
to  be  admissible,  must  be  founded  on  some 
allegation  In  the  pleadings." 

In  Landls  v.  Saxton,  105  Mo.  486,  loc  dt 
489,  16  S.  W.  912,  24  Am.  St  Rep.  403,  an- 
swering tbe  question  as  to  whether  the  action 
of  tbe  plaintiff  in  that  cas'e  was  barred  by 
tbls  fifth  subdivision  of  section  1889,  it  is 
said:  "The  trusts  against  which  the  statute 
wUl  not  run  'are  those  technical  and  contin- 
uing trusts  which  are  not  at  all  cognizable  at 
law,  but  fall  within  tbe  proper,  peculiar  and 
exdusive  jurisdiction'  of  a  court  of  equity, 
but  other  trusts  which  are  tbe  ground  of  an 
action  at  law  are  vpen  to  tbe  operation  of 
the  statute.  EZane  v.  Bloodgood,  7  John.  Ch. 
(N.  Y.)  90,  11  Am.  Dec.  417.  The  kind  of 
trusts  which  fall  within  tbe  exdusive  juris- 
diction of  a  court  of  equity  are  direct  trusts 
created  by  deed  or  will,  or  by  appointment  of 
law,  e.  g.,  executorships  or  administrations; 
but  cases  of  constructive  or  implied  trusts, 
which  result  from  partnerships,  agendes  and 
the  like,  are  subject  to  the  operation  of  tbe 
statute.  Farnam  v.  Brooks,  9  Pick.  (Mass.) 
212.  The  crucial  test  in  all  such  cases  is: 
Is  there  a  remedy  at  law?  If  there  is,  that  is 
a  conclusive  answer  to  the  claim  that  a  tech- 
nical trust  as  aforesaid  has  been  created. 
Murray  v.  Coster,  20  Johna  (N.  T.)  loc.  dt 
683."  This  same  rule  was  announced  in 
Shelby  County  v.  Bragg,  135  Mo.  291,  36  S. 
W.  600.  There  at  page  296  of  135  Mo.,  at 
page  600  of  36  S.  W.,  it  is  said:  "The  rule  Is 
that  in  implied  trusts  which  grow  out  of  tbe 
facts  and  drcumstances  of  each  case,  tbe 
statute  commences  to  run  as  soon  as  a  party 
has  a  right  to  commence  a  suit  to  declare 
and  enforce  it"  Keeton's  Heirs  v.  Keeton's 
Adm'r,  supra,  is  dted  for  this. 

In  Callan  v.  CaUan,  175  Mo.  346,  74  S.  W. 
965,  referring  to  Shelby  County  v.  Bragg  and 
quoting  from  Farnam  y.  Brooks,  supra,  to 
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the  effect  that  If  the  aggrieved  party  knew 
of  the  fraud  when  It  was  committed,  or  bad 
fall  possession  of  the  means  of  detecting  it, 
which  Is  the  same  as  knowledge,  neglect  to 
bring  forward  the  complaint  for  more  than 
the  statatoiT  period,  will  deprive  him  of  his 
remedy,  and  it  is  there  noted  that  the  author- 
ities are  all  one  way  uiwn  this  question. 
After  dtlng  many  of  them,  it  Is  said  (175  Mo. 
lot  clt  361,  74  S.  "W.  loc.  cit  969),  quoting 
from  Wood  on  Llmltattons  (3d  Ed.)  sec.  270  : 
"The  bill  or  complaint  shonld  set  forth  the 
nature  of  the  transaction  fully,  and  also  the 
acts  of  concealment,  and  the  time  of  its  dis- 
covery. •  •  •  The  concealment  contem- 
plated by  the  statute  is  something  more  than 
mere  silence;  it  mast  be  of  an  affirmative 
character  and  must  be  alleged  and  proved  so 
as  to  bring  the  case  clearly  within  the  mean- 
ing of  the  statnte."  After  citing  cases,  the 
court  continues:  "While  the  petition  alleges 
that  the  fraud  complained  of  was  not  dlscov- 
«ed  by  plaintiff  until  September,  1898,  it 
does  not  allege  what  the  discovery  was, 
nor  does  the  proof  show  that  it  was  by 
reason  of  anything  that  defendant  said  or 
did  that  It  was  not  discovered  earlier." 

State  ex  reL  v.  Yates,  231  Ho.  276,  132  S. 
W.  672,  Is  to  the  same  effect. 

In  the  recent  case  of  Johnson  v.  United 
Railways  Co.,  243  Mo.  278,  147  S.  W.  1077, 
quoting  approvingly  from  Bent  v.  Priest,  86 
Mo.  475,  that  this  fifth  clause  of  section  1889 
applies  to  equitable  as  well  as  legal  causes  of 
action,  it  is  further  held  that  the  cause  of 
action  Involved  was  barred  by  the  five-year 
statute,  whether  plaintiff  and  those  from 
whom  he  purchased  knew  of  the  transaction 
or  not,  "for  the  reason  that  the  facts  were 
open  and  known,  appearing  niwn  the  records 
of  the  corporation.  •  •  •  No  act  of  con- 
cealment of  the  facts  Is  shown."  Author- 
ities are  cited  sustaining  the  proposition  that, 
"A  party  seeking  to  avoid  the  bar  of  the 
statute  on  account  of  fraud  must  aver  and 
show  that  he  used  due  diligence  to  detect  it, 
and  if  be  had  the  means  of  discovery  in  bis 
power,  he  will  be  held  to  have  known  it 
•  •  •  A  party  cannot  avail  himself  of 
this  exception  to  the  statute  when  the  means 
of  discovering  the  truth  were  within  his 
power  and  were  not  used.  •  •  •  Our 
conclusion  is  that  it  (the  cause  of  action) 
accrued  when  plaintiff  discovered  the  fraud; 
or  when,  by  proper  diligence  as  an  ordinarily 
prudent  man,  he,  under  the  circumstances, 
should  have  discovered  it"  The  clause  of 
the  statnte,  it  is  farther  held,  applies  only 
to  technical,  express  trusts,  trusts  created  by 
deed  or  by  will;  does  not  cover  implied 
trusts;  referring  to  and  quoting  from  Shelby 
County  V.  Bragg,  supra.  It  is  further  held 
that  to  prevent  the  statute  from  running, 
there  must  be  concealment,  and  mere  silence 
Is  not  concealment;  there  must  be  some  di- 
rect contrivance  intended  to  exclude  suspi- 
cion and  prevent  inquiry,  and   where  the 


transactions  allied  to  have  beoi  fraudu- 
lent were  open  to  plaintiff,  no  concealment 
can  be  said  to  exist,  for  the  means  of  know- 
ing are  held  to  be  knowledge.  The  rule  as 
to  concealment  and  knowledge,  it  is  further 
there  held,  does  not  apply  to  a  party  sustain- 
ing a  fiduciary  relation  to  plaintiff  In  a 
suit  to  compel  that  party  to  account  for  trust 
funds  fraudulently  converted  to  his  own  use, 
but  such  a  relation  of  trust  exists  only 
where  there  is  an  express  trust  created  by 
deed  or  will,  or  by  law,  and  finally  that  the 
five-year  statute  is  a  bar  to  a  suit  to  recover 
moneys  converted  to  his  own  use  by  a  con- 
structive trustee  of  an  implied  trust,  unless 
there  has  been  such  concealment  of  the  facts 
as  to  defeat  discovery.  That  the  acts  of 
concealment  must  be  pleaded  and  proved,  is 
universally  held  in  all  the  authorities.  Up- 
on a  practically  unbroken  line  of  author- 
ities, the  judgment  of  the  learned  trial  court 
is  right 

[2]  We  are  unable  to  find  anything  in  the 
cases  cited  by  learned  counsel  for  appellant 
which  lends  support  to  the  position  here 
taken  by  them,  to  the  effect  that  plaintiff 
was  entitled  to  bring  his  action  at  "any  time 
within  ten  years"  of  the  discovery  of  the 
facts  constituting  the  fraud.  The  authorities 
all  hold,  passing  on  this  very  clause,  that 
the  right  of  action  In  a  case  such  as  this  falls 
within  the  five-year  limitation. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NORTONI  and  AIiLEN,  JJ.,  concor. 


CITIZENS'   STATE  BANK   OF  TRENTON 
V.   SHANKUN. 

(Kansas    City    Court   of   Appeals.      Missouri. 

Nov.  17,  1913.     Rehearing  Denied 

Dec.  12,  1913.) 

1.  Insane  Pebsons  (J!  18,  26*)— Imqotsition 
— Notice — Statxjte--Collaterai,  Attack. 

Rev.  St  1909,  {  476,  providing  for  inquisi- 
tions aa  to  insanity  withoat  notice  to  or  the 
presence  of  the  alleged  insane  person,  when 
the  probate  court  shall  spread  on  its  records 
the  reason  why  such  notice  or  attendance  was 
not  required  is  invalid,  being  in  conflict  with 
both  the  federal  and  state  constitutiong,  and 
open   to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {§  21,  85,  86;  Dec.  Dig.  {{ 
13,  26.*] 

2.  Insane   Pebsons   (S   13*)— Inquisitions— 
Validitt— Admissions. 

Where  defendant  was  not  notified  of  an  in- 
quisition as  to  his  sanity,  his  mere  presence 
in  court  at  a  subsequent  proceeding  wherein 
he  was  declared  sane  is  not  a  judicial  admis- 
sion of  the  validity  of  the  first  inquisition;  it 
appearing  that  the  second  was  not  instituted 
by  him. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {  21;    Dec.  Dig.  {  13.*] 

3.  Insane    Pebsons    (S    54*)  —  Guabdians  — 
Rights  or  Guabdians. 

While  the  probate  court,  in  handling  the 
estate  of  an  insane  person,  may  anthorize  ez- 
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penditurea  which  It  is  convinced  the  insane 
person  woald  Itare  made  if  competent,  an  unau- 
thorized person  acting  as  guardian  for  a  Innatic 
is  not  entitled  to  credits  for  any  expenditures 
except  those  for  necessaries  for  the  insane  per- 
son or  his  family. , 

[Bd.  Note. — For  other  cases,  see  Insane  Per- 
sona, Cent.  Dig.  {{  76,  86;  Dec.  Dig.  |  64.*] 

4.  Insank    Pebsons   (|   64*)  —  Guabdians — 

Cbkditb. 

One  appointed  as  guardian  of  defendant 
in  a  void  inquisition  as  to  his  sanity  is  not 
entitled  to  a  credit  for  moneys  furnished  de- 
fendant's adult  son  to  enable  him  to  move  to 
California;  it  not  appearing  how  the  sums  fur- 
nished could  be  considered  necessaries. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {{  76,  86 ;   Dec.  Dig.  {  64.*] 
6.  iNaAins    Pebsons    ({    65*}  —  Gcabdians — 

Cbedits. 

Where  the  guardian  of  defendant,  appoint- 
ed in  an  inquisition  wherein  he  was  held  in- 
sane, expended  money  to  keep  up  life  policies 
previously  taken  out  b:r  defendant,  the  guard- 
ian is  entitled  to  a  credit  for  such  expenditures 
even  though   his  appointment  was  void. 

[£ld.  Note.— For  other  cases,  see  Insane  Per- 
son^ Cent  Dig.  H  108,  110-114;    Dec.  Dig. 

6.  Insane  Pebsons  (|  64*)— Guabdiars— Sup- 

POBT  OF  Faiklt. 

The  dntv  of  a  parent  to  support  his  chil- 
dren ends  when  they  reach  majority,  be  they 
male  or  female,  and  hence  one  appointed  as 
guardian  of  defendant  under  a  void  inquisition 
as  to  his  sanity  is  not  entitled  to  credits  for 
sums  furnished  defendant's  adult  daughter  to 
defray  necessary  expenses  during  her  last  ill- 
ness. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {|  76,  86;   Dec.  Dig.  {  64.*] 

Appeal  from  Clrcnit  Court,  Snlllvan  Coun- 
ty;  Fred  Lamb,  Judge. 

Action  by  tbe  Citizens'  State  Bank  of 
Trenton  against  Nathaniel  Shanklln.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Hall  &  Hall,  of  Trenton,  and  D.  M.  Wilson, 
of  Milan,  for  appellant  J.  W.  Bingham,  of 
Milan,  O.  M.  Shanklln,  of  St  Joseph,  Collier 
ft  Robinson,  of  Tren  on,  and  J.  P.  Butler,  of 
Milan,  for  respondent 


ELLISON,  P.  J.  Plaintiff's  action  Is  set 
out  in  a  petition  containing  two  counts,  and 
is  founded  on  an  itemized  account  One 
of  the  counts  is  drawn  upon  the  Idea  that 
the  Items  of  the  account  were  furnished  to 
defendant  himself;  while  In  tbe  other  it  is 
stated  that  the  defendant  was  insane  at  the 
time  tbe  items  accrued,  and  that  they  were 
furnished  to  his  guardian.  At  the  close  of 
the  evidence  in  plaintiff's  behalf  the  trial 
court  gave  a  peremptory  instruction  to  find 
for  defendant 

The  case  is  presented  practically  altogeth- 
er on  the  second  count  The  items  are  pay- 
ments made  by  the  plaintiff  bank  to  Hughes, 
as  guardian  of  defendant  These  items  cov- 
er a  period  of  several  years,  beginning  in 
1903,  and  total  a  sum  of  $9,214.20,  credited 
with  $6,710.71,  leaving  a  balance  of  $2,503.49, 


for  which  judgment  Is  asked.  Counsel  have 
divided  this  gross  balance  Into  four  claims, 
viz. :  "Amount  paid  Jimmie  Shanklln,  $195.- 
40;  amount  paid  out  for  life  insurance, 
$1,714.47 ;  amount  paid  out  for  Ida  Shanklln, 
$2,680.25 ;  Interest  at  6  per  cent  on  the  dif- 
ferent items  paid  out  $1,006.37." 

It  was  admitted  at  the  trial  that  defend- 
ant "was  Insane  and  incapable  of  transacting 
ordinary  business  affairs  from  November, 
1895,  until  July,  1910,  and  was  In  that  condi- 
tion continuously  between  those  dates."  The 
evidence  shows,  and  It  is  practically  conced- 
ed, that  the  probate  court  of  Grundy  county 
declared  defendant  to  be  Insane  on  the  11th 
of  March,  1896,  after  a  trial  had  by  a  jury ; 
the  judgment  showing  the  foUovring  on  Its 
face:  "Comes  now  on  to  be  heard  the  in- 
quiry into  the  sanity  of  Nathaniel  Slianklin 
on  tiie  Information  of  C.  L.  Berry,  hereto- 
fore filed,  and.  It  appearing  to  the  court  that 
said  Nathaniel  Shanklln  Is  now  confined  in 
a  hospital  in  the  dty  of  St  Louis  and  unable 
to  attend  and  be  present  at  said  inquiry  or 
be  served  with  notice  thereof,  it  is  ordered 
that  said  proceedings  be  held  without  his 
presence  and  without  notice  being  served 
upon  him  of  said  proceedings." 

C.  L.  Berry  was  first' appointed  his  guard- 
ian, who,  after  serving  until  1898,  resigned, 
and  H.  J.  Hughes  was  appointed  and  quali- 
fied to  succeed  him;  and,  as  just  stated,  he 
obtained  the  money  from  plaintiff  bank  and 
expended  it  in  various  ways,  but  the  particu- 
lar expenditures  over  which  this  controversy 
has  arisen,  with  interest  thereon,  are  as  stat- 
ed and  set  out  above.  The  evid«iC8  shows 
that  Berry  and  Hughes  each  assumed  to  act 
as  guardian,  and  that  plaintiff  furnished  the 
money  to  Hughes  for  the  purposes  above* 
stated. 

[1  ]  But  defendant  Insists  that  the  proceed- 
ings in  the  probate  court  adjudging  the  de- 
fendant to  be  Insane,  and  appointing  a  guard- 
ian are  void,  since  they  were  had  without  no- 
tice to  defendant  as  is  shown  upon  the  face 
of  the  judgment  we  have  set  out  This  ob- 
jection to  the  judgment,  must  be  sustained. 
The  statute  In  force  when  the  adjudication 
was  had  authorized  the  proceeding  to  be  in- 
stituted and  carried  on  to  judgment  and  tbe 
appointment  of  a  guardian  without  notice^  if 
the  court  placed  upon  its  record  "the  reason 
why  such  notice"  was  not  required.  A  simi- 
lar statute  was  construed  and  accepted  as 
being  a  valid  enactment  in  Dutcher  v.  HUl, 
29  Mo.  271,  77  Am.  Dec.  572,  and  other  cases 
since.  But  in  Hunt  r.  Searcy,  167  Mo.  158, 
67  S.  W.  206,  the  Supreme  Court  in  an  opin- 
ion by  Marshall,  J.,  after  expressing  surprise 
that  the  validity  of  the  statute  had  not  there- 
tofore been  questioned,  declared  It  to  be  in 
conflict  with  both  the  federal  and  state  con- 
stitutions, and  that  a  proceeding  In  the  pro- 
bate court  without  notice  to  the  alleged  in- 
sane party  was  void  collaterally  as  well  as 


*F«r  other  eases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Serlw  ft  Rep'r  Indezsa 
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dlrecUy.  This  statnte  has  been  allowed  to 
stand  since  iiadi  decision,  and  has  been  car- 
ried Into  the  Revifiion  of  1909,  |  476.  Bnt  it 
mnst  be  treated  as  a  void  provision,  and  the 
proceedings  had  under  It  in  this  case  declar- 
ing defendant  to  be  Insane  and  appolnUng  a 
guardian  for  him  must  be  held  void,  unless 
they  are  cured  by  the  following  furtb^  con- 
sideration. 

[3]  Defendant's  mind  became  restored  and 
he  was  de<dared  to  be  sane  by  proceedings 
instituted   In    the   probate   court     Plaintiff 
claims  that  he  appeared  in  that  proceeding 
and   thereby   recognized   and  validated  the 
original  adjudication  of  bis  insanity.     In 
this  connection  counsel  say  the  whole  opin- 
loa  in  Dntcher  y.  Hill  was  not  overruled  in 
Hunt  T.  Searcy,  and  that  the  latter  portion 
of  it,  wUch  states  that,  though  the  proceed- 
ings adjudging  Insanity  were  "irregular"  for 
want  of  notice,  .yet  if,  after  regaining  his 
mind,  the  party  affected  came  into  court  and 
asked  to  be  relieved  from  the  custody  of 
his  guardian  for  the  reason  that  his  mind 
was  restored,  it  amounted  to  an  admission 
of  record  that  the  proceedings  against  him 
were  valid.    We  are  relieved  from  the  neces- 
sity  of   saying    whether    Hunt   v.    Searcy 
should  be   held   to   condemn  that  part  of 
Dutcber  v.  Hill,  from  the  fact  that  we  do  not 
^d  tlie  record  shows  such  appearance  and 
admission  by   the   defendant  In  this   case. 
The  proceedings  to  relieve  defendant  in  this 
case  and  to  discharge  Hughes  as  guardian 
were  not  instituted  by  defendant,  or  at  his 
Instigation.    Nor  does  it  appear  that  he  was 
served  with  notice,  though  the  record  shows 
his  presence  in  the  courtroom,  but  not  as  a 
liartlcipant  in  the  proceedings.   His  name  ap- 
pears in  the  way  of  recitation  tliat  he  and 
eight  other  persons  were  In  court  as  witness- 
es.   The  most  that  we  can  make  out  of  the 
wording  of  the  record  is  that  he  was  a  wit- 
ness ;  and  it  is  recited  that  the  court,  "after 
seeing  and  talking  with"  him  and  hearing 
witnesses,  concluded  he  could  manage  his 
own  affairs.    We  do  not  think  such  a  record 
shows  a  recognition  of  the  original  proceed- 
ings, or  that  it  amounts  to  a  solemn  admis- 
sion that  they  were  valid.    But  plaintiff  in- 
sists that  granting  there  was  no  valid  ad- 
jadlcatlon  of  insanity  and  that  the  appoint- 
ment of  a  guardian  was  void,  defendant  is 
yet  liable  for  the  account  on  the  ground  that 
it  was  for  necessaries  furnished  for  himself 
and  his  family ;  and,  in  fact,  plaintiff's  peti- 
tion is  based  on  the  ground  that  it  was  neces- 
saries which  were  furnished  the  guardian. 
[S]  There  being  no  legal  guardian,  and  the 
proceeding  of  the  probate  court  being  void 
from  the  beginning,  and  plaintiff's  petition 
b^g  confined  to  necessaries  for  the  defend- 
ant and  for  tils  family  while  he  was  insane 
tuis  made  inapplicable  much  of  the  authority 
cited  by  him.     From  these  we  gather  that 
the  probate  court,  handling  a  ward's  estate 
through  his  guardian,  is  not  tied  with  legal 


restraint  to  the  extent  that  It  Is  when  super- 
vising and  directing  an  administrator.  It 
seems  the  court,  if  the  estate  will  Justify  it, 
may  authorize  to  be  done  what  it  is  convinc- 
ed the  insane  person  would  have  done  had  he 
been  In  his  right  mind.  Thus  allowances,  in 
certain  circumstances,  may  be  made  for  sup- 
port of  a  bastard  child,  for  collateral  kin, 
for  uncles  and  aunts,  for  usual  contribution 
to  the  church ;  In  the  Matter  of  WlUoughby, 
11  Paige  (N.  T.)  267;  In  the  Matter  of 
Heeney,  2  Barb.  Ch.  (N.  Y.)  326.  In  Ex  par- 
te Whitbread,  2  Mer.  99,  Lord  Eldon  sta^ 
ed  that,  "where  the  father  of  a  family  be- 
comes a  lunatic  the  court  does  not  look  at 
the  mere  legal  demands  wliich  his  wife  and 
children  may  have  upon  him.  ♦  •  •  The 
court  does  nothing  wantonly  or  unnecessari- 
ly to  alter  the  lunatic's  property,  but-  on  the 
contrary  takes  care,  for  his  sake,  that,  if  he 
recovers,  he  shall  find  his  estate  as  nearly  as 
possible  in  the  same  condition  as  he  left  it, 
applying  the  property  in  the  meantime  in 
such  manner  as  the  court  thinks  it  would 
have  been  wise  and  prudent  in  the  lunatic  him- 
self to  apply  it,  in  case  he  had  been  capable. 
The  difficulty  I  have  had  was  as  to  the  ex- 
tent of  relationship  to  which  an  allowance 
ought  to  be  granted.  I  have  found  Instances 
in  which  the  court  has,  in  its  allowances  to 
the  relations  of  the  lunatic,  gone  to  a  fur- 
ther distance  than  grandchildren — to  broth- 
ers and  other  collateral  kindred ;  and  if  we 
get  to  the  principle,  we  find  that  it  is  not 
because  the  parties  are  next  of  kin  ef  the 
lunatic,  or,  as  such,  have  any  right  to  an 
allowance,  but  because  the  court  will  not  re- 
fuse to  do,  for  the  benefit  of  the  lunatic,  that 
which  it  is  probable  the  lunatic  himself 
would  liave  done."  While  In  Re  Darling,  39 
Ch.  D.  208,  approves  that  case,  it  is  said  that 
it  is  not  the  duty  of  the  court  to  deal  benev- 
olently or  charitably  with  the  property  of 
the  lunatic,  and  that  applications  for  allow- 
ances out  of  the  surplus  income  of  his  es- 
tate to  poor  relatives  who  have  no  legal 
claim  should  be  discouraged.  And  that  while 
the  court  vrlll  do  what  It  is  convinced  the 
lunatic  himself  would  have  done  if  sane,  yet, 
In  mal^g  allowances  to  collateral  kindred, 
it  should  act  "with  the  utmost  Jealousy"; 
that  is,  with  much  more  circumspection  than 
when  dealing  with  the  case  of  direct  heirs, 
who,  it  seems,  may  be  required  in  certain 
contingencies  to  give  receipts  as  for  sums  in 
the  nature  of  advancements. 

But  tbe  foregoing  cases  concern  legal 
guardians  duly  appointed  by  the  probate 
court  and  who  have  acted  by  the  direction 
of  the  probate  court  While  in  this  case  we 
have  no  valid  appointment  of  guardian  and 
no  action  of  a  court  with  Jurisdiction.  In 
those  cases  there  was  action  by  courts  in- 
trusted by  law  with  the  duty  to  investigate 
and  with  a  discretion  to  authorize  expendi- 
tures, beyond  mere  necessaries.  What  differ- 
ence should  this  make  in  the  lights  of  the 
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partlea,  where  tbe  question  concerns  neces- 
saries? In  GUflllen's  Estate,  170  Pa.  186,  32 
Atl.  686,  50  Am.  St  Rep.  760,  the  grandfather 
Of  an  Infant  deaf,  mute  child,  conceived  him- 
self to  be  her  guardian,  though  he  was  never 
appointed.  He  expended  her  whole  estate 
for  her  education  through  her  sense  of  sight, 
and  succeeded  In  giving  her  great  relief 
against  her  sore  affliction  and  making  her 
contented  in  a  plight  which  otherwise  would 
have  left  her  without  happiness.  The  self- 
constituted  guardian  died,  and  an  effort  was 
made  to  have  his  estate  account  for  the 
money  he  had  used.  The  case  was  taken  to 
the  Supreme  Court  of  Pennsylvania,  where  It 
was  held  to  be  manifest  that  the  expenditure 
in  the  behalf  it  was  made  would  have  been 
entirely  proper  and  would,  without  doubt, 
have  been  sanctioned  by  the  proper  court, 
if  a  legal  guardian  had  presented  his  appli- 
cation to  such  court  for  permission  to  so  ex- 
pend it  And  that  no  different  rule  ought  to 
be  applied  to  a  case  where  there  was  no  ap- 
pointment of  guardian,  if  one  had  acted  as 
such  in  point  of  fact,  and  had  faithfully  dis- 
charged his  trust.  In  Kewberg  v.  Blcker- 
staffe,  1  Yem.  296,  it  was  said  that  "if  a 
man  intrudes  himself  upon  an  infant,  he  shall 
receive  the  profits,  but  as  guardian;  and  the 
infant  shall  have  an  account  against  him,  as 
against  a  guardian."  To  the  same  effect,  see 
Davis  V.  Harkness,  6  111.  (1  Oilman)  173,  41 
Am.  Dec.  184;  Van  Epps  v.  Van  Deusen,  4 
Paige  (N.  Y.)  64,  26  Am.  Dec.  516.  Applying 
the  foregoing  law  to  the  Instance  of  a  guard- 
ian of  an  Insane  person  (and  we  discover 
no  distinction),  we  can  see  where  defendant 
could  have  demanded  an  accounting  of 
Hughes,  and  that  the  latter  could  have 
brought  In,  as  credits,  aU  proper  expenditures 
which  he  may  have  made  for  the  preserva- 
tion of  the  estate  and  for  necessaries  for 
the  family.  That  being  true,  it  would  follow 
that  If  the  balance  were  in  favor  of  the 
guardian  he  would  be  allowed  a  judgment 
for  such  sum. 

[4]  Now,  assuming  that  this  action  Is  prop- 
erly brought  against  defendant  as  the  re- 
stored Insane  person.  Instead  of  Hughes, 
the  self-constituted  guardian,  we  will  proceed 
to  inquire  whether  the  four  items  conceded 
as  making  up  the  account  are  necessaries. 
First  Is  the  item  of  $195.40,  paid  to  James 
ShankUn,  a  son  and  a  man  of  family  over 
30  years  of  age,  who  was  moving  to  Califor- 
nia, and  the  money  was  for  tickets,  clothing, 
etc.  It  seems  that  James  owned  a  piece  of 
property  which  the  guardian  bought  of  him 
and  then  sold.  And  the  payment  to  James 
when  he  started  West  was  on  that  account 
It  is  so  involved,  or  at  least  is  so  indefinitely 
explained  that  we  find  it  difficult  to  under- 
stand. But  however  it  may  be,  it  Is  incom- 
prehensible how  it  could  be  considered  "nec- 
essaries" for  defendant's  family. 

[5]  The  next  item  Is  for  $1,714.47.  This 
was  for  premiums  for  keeping  up  life  insur- 


ance whidi  had  been  taken  out  In  different 
companies  and  insurance  orders  by  defen«laxit 
while  sane,  and  we  think  it  should  be  al- 
lowed. It  can  be  very  well  denominated  a 
necessary  in  the  circumstances  of  defendant's 
Insanity  and  the  complicated  and  uncertain 
condition  of  his  estate.  It  was  paid  by 
Hughes  in  good  faith  and  for  a  proper  and 
necessary  purpose. 

[6]  The   next    item    is   $2,585.26    for     Ida 
Shanklln,  and  Includes  items  of  expense  In- 
curred  during  a  protracted  sickness  and   at 
her  death.    But  she  was  past  her  majority, 
perhaps  25  years  of  age,  and  had  beea  from 
home  earning   her   own    living   for   several 
years.     Many  of  the  Items  doubtless  would 
have  been  necessaries  as  against  her  and  Iier 
estate,   but  not  so   as  against  her   Insane 
father's  estate.    The  act  of  Hughes  in  mak- 
ing these  payments  was  not  in  discharge  ot 
any  obligation  owing  by  defendant    In  Rod- 
gers  on  Domestic  Relations,  {  494,  it  is  said 
that,  in  the  absence  of  an  agreement,  "It  Is 
the  rule,  therefore,  that  when  the  child  ar^ 
rives  at  the  age  of  21  years  or  other  age  fixed 
by  law  when  the  majority  is  attained,  the 
duty  of  the  parent  to  support^  whether  the 
child  be  male  or  female,  is  at  an  end.    The 
poverty  or  wealth  of  the  diild  does  not.  In 
any  sense,  alter  the  rule.    The  duty  of  sup- 
port by  tb.6  parent  ceases  absolutely  upon 
the  arrival  of  the  child  at  majority.     So  a 
parent  is  not  liable  to  a  third  person  who 
furnishes  necessary  medical  attention  to  hia 
adult   child  In  sickness,   and   this  is   true 
though  the  child  be  sick  at  the  house  of  the 
parent  at  the  time,  and  be  actually  living 
with  his  father  as  a  .member  of  his  family. 
Nor  is  the  father  liable  for  clothing  actually 
necessary,  where  furnished  after  the  major- 
ity of  the  child."     To  the  same  effect  is 
Brewer  v.  Supreme  Lodge,  87  Mo.  App.  614 ; 
2  Kelt's  Com.  181,  192;    Blachley  v.  Laba, 
63  Iowa,  22,  18  N,  W.  658,  50  Am.  Rep.  724. 
The   authorities  dted   by   plaintiff   do   not 
controvert  these  propositions;    they  are  not 
applicable  to  the  evidence  here,  which  shows 
the  age,  occupations,  and  residences  of  the 
persons  to  whom  it  is   claimed  necessaries 
were  furnished.    The  next  item  is  $1,006.37, 
charged  in  gross  for  interest  on  the  various 
sums  advanced  to  Hughes  through  a  series 
of  yeara.    No  sufficient  showing  was  made  by 
the  evidence  to  justify  an  allowance  of  that 
amount    But  we  understand  the  only  inter- 
est Insisted  upon  now  is  upon  these  Items  of 
account  we  have  discussed  since  the  institu- 
tion of  this  action,  and  as  that  could  only 
be  allowed  on  valid  claims,  there  would  be 
no  Interest  onder  our  conclusions,  except  on 
the  Insurance  item,  and  as  that  would  make 
no  difference  in  the  result  at  which  we  have 
arrived,  it  need  not  be  calculated.     By  ref- 
erence to  our  statement  of  the  account  at  the 
outset,  it  will  be  seen  that  by  disallowing  as 
charges  the  three  foregoing  items  aggregat- 
ing $3,787.02,  we  reduce  the  debtor  side  of 
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plaintiff's  whole  account  to  $5,427^  and  as 
tills  la  less  than  the  credit  entered  by  plain- 
tiff, of  course  there  is  nothing  owing  to  it. 
The  Judgment  is  afSrmed.    All  concur. 


KEYS  et  aL  ▼.  NATIONAL  COUNCIL, 
KNIGHTS  ft  LADIES  Ot  SECURITY. 

(Kansas  City  Conrt  of  Appeals.    MissourL    Dec. 
1, 1913.) 

L  Inbubahcb  (t  825*)— Fkaternai.  BsHsni 

IRSTJBANCE — WAIVES   OF  FOBFKITUBES. 

The  qaestion  whether  a  fraternal  benefit 
usociation  has  followed  a  course  of  conduct 
u  might  waive  a  forfeiture  of  a  certificate  for 
nonpayment  of  dues  is  usually  one  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S  2009 ;    Dec  Dig.  |  825.*] 

2.  Insubancb  (I  755*)— Fbatebnai.  Benbfit 
IssuBAHCB— Waives  or  FoaFKiTUKSS. 
Waiver  of  forfeiture  of  a  benefit  certificate 
(or  nonpayment  of  dues  by  the  acceptance  of  a 
pranium  is  not  based  on  contract  or  actual  in- 
tention, bat  on  estoppel  to  insist  on  conditions 
inconsistent  with  tne  acceptance  or  rejection 
of  the  premium. 

lEi.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {|  1907-1916;   Dec.  Dig.  |  756.*] 

8.  Insubance(|  755*)— Mutual  BKNKnr  In- 
BusANCB— Waivbb  ow  Fobfbitubes  —  Rb- 

VIVAL. 

A  forfeiture  of  a  benefit  certificate  once 
waived  cannot  afterwards  be  revived. 

[Ed  Note. — ^For  other  cases,   see   Insurance, 
Cent  Dig.  (t  1907-1916 ;    Dea  Dig.  {  755.*] 

4.  Insusanck  (I  755*)— Mutual  Benefit  Ik- 
suBANCE— Waives  of  Forfeitubes. 

As  between  the  association  and  a  benefi- 
ciary, the  rule  that  actual  knowledge  of  the 
cause  of  forfeiture  must  be  shown  to  work  a 
wsiver  will  not  be  applied,  if  it  should  have 
linown  of  the  facts  by  proper  attention  to  its 
business. 

[E:d.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  U  1907-1916;    Dec.  Dig.  |  756.*] 

5.  IHSUBANCE  (I  819*) — ^Mutual  Benefit  In- 

SUBANCE  —  WAIVEB     OF    FORFEITUBB  —  EVI- 
DENCE. 

Slight  evidence  showing  an  Intention  to 
vaive  a  forfeiture  of  a  mutual  benefit  certifi- 
cate for  nonpayment  of  premiums  will  prevent 
a  forfeiture. 

[Ed.  Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  U  2006.  2007 ;    Dec  Dig.  g  819.*] 

6.  Irsusanob  a  755*)— Waives  or  Fosm- 

TDRB. 

A  waiver  of  a  forfeiture  of  a  mutual  bene- 
fit certificate  may  be  inferred  when  the  associa- 
tion, after  knowledge  of  the  cause  of  forfeiture, 
requires  insured  under  the  policy  to  do  some 
act  or  incur  some  expense. 
.[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1907-1916;    Dec.  Dig.  |  766.*] 

7.  Insubance  (J  825*)— FoBFEiTUBES— Waiv- 
es—JuBY  QxmsTioN. 

In  an  action  on  a  mutual  benefit  certificate 
defended  on  the  ground  of  forfeiture  by  non- 
payment of  premiums  for  three  months,  and 
offering  to  pay  such  arrears  while  ill,  whether 
the  association  by  accepting  such  dues,  and 
Kqnesting  the  appointment  of  an  administra- 
tor, waived  the  forfeiture  hM  a  Jury  question. 
„[Ed.  Note. — For  other  cases,  see  Insuraace, 
Cent  Dig.  |  2009 ;    Dec  Dig.  {  825.*] 


&  InsuBANOB  (I  756*)— Mutual  Benefit  Ih- 
SUBANCI^— Knowledge  of  Agents. 

Knowledge  of  the  local  financial  officer  of 
a  mutual  benefit  association  that  insured  was 
more  than  60  days  in  arrears  when  she  was 
reinstated  charged  the  association  with  such 
knowledge. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1907-1910 ;    Dec.  Dig.  {  755.*1 

9.  Insubancb  (i  755*)— Mutual  Benefit. Ih- 
BX7BANCE  — Actions— Adiobsion  of  Evi- 
dence. 

The  conduct  of  a  mutual  benefit  associa- 
tion in  not  promptly  and  unequivocally  declaim- 
ing a  forfeiture  when  it  learned  of  insured's 
death  on  the  day  after  paying  dues  in  arrears, 
and  instead,  requesting  the  appointment  of 
an  administrator  for  insured,  knowing  she  had 
no  other  property,  could  be  considered  in 
determining  whether  It  had  knowledge  of  her 
illness  while  retaining  her  premiums  prior  to 
her  death,  as  well  as  on  the  question  of  waiver 
of  the  forfeiture  after  her  death. 

[Ed.  Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  {{  1907-1016;    Dec.  Dig.  {  755.*] 

10.  Insubancb  ({  765*)— Waives  of  Fobfei- 
txtbb. 

A  forfeiture  for  nonpayment  of  premiums 
is  waiv^  where  a  benefit  association,  with 
knowledge  of  the  cause  of  forfeiture,  causes 
plaintiff  to  incur  additional  expense  in  furnish- 
ing proof;  that  being  an  implied  recognition 
of  the  continued  validity  of  the  certificate. 

[Ed.   Note.— For  other  cases,  see   Insurance, 
Cent  Dig.  S{  1907-1916;    Dec.  Dig.  {  755.*] 

11.  Insurance  ({  818*)  —  Mutual  Benefit 
Insubance— Actions — Aduission  of  Evi- 
dence—Waives. 

In  an  action  on  a  mutual  benefit  certificate 
defended  on  the  ground  of  forfeiture  for  nonpay- 
ment of  premiums,  evidence  of  the  retention  of 
back  premiums  paid  after  actual  notice  of  in- 
sured's ill  health  when  paying  them,  was  admis- 
sible upon  the  question  of  the  association's  in- 
tention in  originally  receiving  the  premiums. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  §S  2003-2005 ;    Dec  Dig.  {  818.*] 

12.  Insubancb  ({  819*)  —  Mtttual  Benefit 
Insubancb  —  Admission  of  Evidence  — 
Waives  of  Fobfeitubb. 

In  an  action  on  a  mutual  benefit  certificate 
defended  on  the  ground  of  forfeiture  by  non- 
payment of  premiums  until  after  sickness,  evi- 
dence that  the  association  retained  back  pre- 
miums after  actual  notice  of  insured's  ill  health 
when  she  paid  them  was  admissible,  as  show- 
ing a  waiver  of  forfeiture  by  ratifying  the  act 
of  the  association's  agent  in  theretofore  accept- 
ing back  premiums  without  a  health  certificate, 
so  as  to  show  that  insured  could  rely  on  such 
a  course. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {$  2006,  2007 ;   Dec  Dig.  S  819.*] 

13.  Insubancb  ({  825*)  —  Mtjtual  Benefit 
Insubancb  —  Actions  —  Jubt  Question  — 
Waives  of  Fobfeitubb. 

In  an  action  on  a  mutual  benefit  certificate 
claimed  to  have  been  forfeited  by  nonpayment 
of  premiums,  evidence  held  to  make  it  a  jury 
question  whether  the  forfeiture  was  waived  by 
failing  to  unequivocally  declare  a  forfeiture 
on  learning  that  the  premiums  were  paid  while 
insured  was  sick,  and  by  requesting  the  ap- 
pointment of  a  guardian  for  the  beneficiaries. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.   §  2009;    Dec  Dig.  |  825.*] 

14.  Insubance  (§  755*)— Waiveb  of  Fobfei- 
tubes — Acceptance  of  Pbemiuus. 

By  accepting  and  retaining  back  premiums 
with  knowledge  of  insured's  ill  health  when  they 
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wen  mid,  a  mntnal  benefit  association  waived 
a  forfeiture  for  nonpayment. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  g§  1907-1916;    Dec.  Dig.  S  755.*] 
16.  iNBUBANCB  (|  756*)— Waiveb  ov  Fobmi- 

TtTBB— Ratification. 

Thougti  a  matual  benefit  association  did 
not  know  that  its  agent  had  accepted  back  pre- 
miums after  the  time  within  which  they  could 
be  paid,  or  while  insured  was  in  i>ad  health, 
it  ratified  the  agent's  act  by  retaining  them 
after  learning  that  she  was  in  bad  health  when 
the  agent  received  them,  so  as  to  waive  the 
forfeiture  as  of  the  time  the  agent  accepted 
the  premiums. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S|  1907-1916;    Dec.  Dig.  |  755.*] 

16.  Insurance  (8  818*)  —  Mutual  Bbnefit 
insubance — adiassion  of  evidence. 
In  an  action  oh  a  mutual  benefit  certifi- 
cate defended  on  the  ground  of  forfeiture  by 
nonpayment  of  back  premiums  until  insured 
was  ill,  evidence  that  insured's  neighbors  knew 
that  she  was  sick  was  not  admissible  to  show 
that  the  company  had  actual  knowledge  of  her 
sickness. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  2003-2006;   Dec.  Dig.  |  818.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;   W.  K.  Amlck,  Judge. 

Action  by  Claudie  Keys  end  another 
against  the  National  Council,  Knights  and 
Ladies  of  Security.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded  for  new  triaL 

W.  B.  Strlngfellow,  of  St  Joseph,  for  ap- 
pellant F.  W.  Paschal,  of  St  Joseph,  for 
respondents. 

TRIMBLE,  J.  This  is  a  suit  on  a  fratei^ 
nal  beneficiary  certificate  of  Insurance  issued 
by  the  defendant  to  one  of  its  members,  M. 
M.  Keys,  whereby  it  agreed  to  pay  $2,000  to 
the  beneficiaries  therein  named,  upon  the 
death  of  said  M.  M.  Keys  while  a  member 
of  said  order  in  good  standing.  The  plain- 
tiffs are  the  said  member's  three  minor  chil- 
dren who  were  named  as  beneficiaries  in  said 
certificate,  and  they  prosecute  this  suit 
through  their  statutory  guardian. 

Mrs.  Keys  died  December  28,  1910.  It  Is 
defendant's  contention  that,  at  the  time  of 
her  death,  she  had  forfeited  her  rights  and 
was  not  a  member  in  good  standing,  but 
stood  suspended  by  reason  of  her  failure  to 
pay  certain  monthly  premiums,  dues,  or  as- 
sessments within  the  time  required.  Plain- 
tUF  met  this  contention  with  the  chargie  that 
this  requirement  of  prompt  payment  of  said 
monthly  dues,  on  pain  of  suspension  If  they 
were  not  so  paid,  had  been  waived,  and  that 
defendant  was  estopped  to  defend  the  plain- 
tiff's claim.  A  trial  of  this  Issue  was  had, 
and  the  Jury  found  a  verdict  in  favor  of 
plaintiff  for  the  amount  due  on  the  certifi- 
cate. Defendant  appeals,  and  contends  that 
there  was  no  evidence  of  any  waiver. 

Mr&  Keys  had  been  a  member  and  the 
bolder  of  the  certificate  In  the  order  since 
October  4, 1901.  On  May  26,  1904,  the  plain- 
tiffs were  duly  named  therein  as  beneficiaries 


In  place  of  ttie  former  beneficiary.  By  tbe 
rules  of  the  order  and  the  terms  of  tbe  con- 
tract, the  member  was  required  to  pay  a 
certain  premium  each  month,  and  if  same 
was  not  paid  on  or  before  the  last  day  there- 
of, the  member,  ipso  facto,  stood  suspended 
at  midnight  of  said  last  day.  During  tndk 
suspension  the  member  liad  no  rights  und^ 
his  or  her  beneficiary  certificate,  and,  tf 
death  occurred  while  such  member  was  tbas 
in  suspension,  nothing  could  be  collected  on 
said  certificate.  But  if  at  any  time  within 
60  days  after  suspension  a  member  paid  up 
the  assessments  which  were  delinquent,  he 
was  reinstated  to  his  full  rights,  provided 
that  at  the  time  of  making  such  paymoit  be 
was  in  good  health.  When  such  delinquent 
dues  were  thus  paid,  however,  the  defendant 
accepted  them  without  investigating  to  learn 
whether  such  member  was  in  good  health  or 
not,  and  no  form  or  ceremony  was  required 
to  perfect  a  reinstatement  The  money  was 
rec^ved,  and  the  member  marked  "rdn- 
stated"  on  the  books.  If  the  payment  of  tbe 
delinquent  dues  occurred  after  the  lapse  of 
60  days  from  delinquency  and  consequent 
suspension,  then,  according  to  the  written 
rules  and  terms  of  the  contract,  a  medical 
examination  certificate  showing  good  health 
was  required  before  the  member  could  be 
reinstated. 

The  defendant  order  was  composed  of  vari- 
ous "councils,"  each  located  in  its  respective 
community  and  made  up  of  the  Individual 
members  at  that  place,  and  the  executive 
head  of  the  institution,  or  "National  Council" 
as  it  was  called,  was  located  at  Topeka,  Kan. 
Mrs.  Keys  was  a  member  of  tbe  local  council 
at  St  Joseph.  In  each  local  council  there 
was  an  officer  called  the  "financier."  The 
individual  members  of  the  order  paid  tbeir 
assessments  or  monthly  dues  to  this  local 
officer,  and  it  was  his  duty  to  send  the  money 
thus  collected  by  him  to  the  National  CouncU 
each  month,  together  with  a  detailed  state- 
ment showing  the  names  of  the  members 
who  paid,  the  amount  of  each  payment,  the 
rate,  and  other  items  of  Information.  If  a 
member's  name  did  not  appear  on  this  re- 
port as  having  paid  his  assessment,  the  ab- 
sence of  his  name  showed  that  he  was  delin- 
quent, and  his  delinquency  was  appar^it  In 
each  succeeding  monthly  report  until  his 
name  appeared  with  a  credit  of  the  amount 
paid  by  him  in  settlement  of  the  assessments 
due.  It  was  the  custom  and  general  practice 
of  these  various  local  oflScers  or  "financiers" 
to  send  in  their  reports  of  collections  for 
each  month  about  the  20th  of  the  succeeding 
month,  and  to  include  in  such  report  tM 
collections  and  paymenti  made  up  to  the 
time  of  sending  in  the  report.  This  was  well 
known  and  understood  by  the  head  council, 
and  was  in  fact  recognized  by  its  rules. 

Deceased  failed  to  pay  her  assessment  for 
May,  1910,  and,  at  midnight  of  the  31st  of 
that  month,  she  ipso  facto,  stood  suspended. 
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Hie  rqMit  of  the  local  "flDander"  to  the  Ka- 
tional  Council  made  June  20th  revealed  this 
fact  because  no  payment  by  her  was  reported 
therein.  She  also  faUed  to  pay  her  assess- 
ment for  June,  1910,  and  again  the  local 
"flnander's"  report  made  about  the  20th  of 
Jnly  showed  her  delinquency.  It  was  there- 
fore apparent  to  the  comi^any  itself,  as  well 
as  to  the  agent,  that  she  was  delinquent  for 
both  May  and  June.  She  did  not  pay  any 
assessments  or  premiums  during  Jnly,  but  on 
August  20,  1910,  being  then  delinquent  for 
jQly  also,  she  paid  the  three  assessments  for 
May,  June,  and  Jnly,  and  these  were  sent  in 
by  the  local  "financier"  in  his  report  for  July, 
and  IfCrs.  Key's  name  was  thereupon  marked 
"reinstated."  The  premiums  for  August  and 
September,  1910,  were  thereafter  paid  within 
the  time  required  for  them.  At  the  time  the 
delinquent  payments  for  May,  June,  and 
July,  were  made,  that  is,  on  August  20,  1910, 
Mrs.  Keys  was  not  in  good  health,  but  no  in- 
quiry in  regard  thereto  was  made  either  by 
the  local  "financier"  or  by  the  head  or  "Na- 
fional  Coundl,"  following  their  usual  custom 
of  accepting  delinquent  premiums  and  rein- 
stating the  member  without  asking  as  to 
health.  These  payments  were  made  to  the 
local  "financier"  by  Mrs.  Keys'  son  who  was 
directed  by  her  to  do  it,  she  not  being  able  to 
go  to  the  financier's  office. 

On  August  8,  1910,  Mrs.  Keys  went  to  a 
hospital  in  Kansas  City  suffering  with  can- 
cer of  the  uterus,  an  Incurable  disease, 
from  which  she  died  in  the  hospital  on  De- 
cember 28,  1910,  having  remained  at  the 
hospital  constantly  from  the  time  she  en- 
tered it  On  December  27th,  the  day  before 
she  died,  Mrs.  Keys  told  her  son  to  pay  the 
premiums  for  October,  November,  and  Decem- 
ber, amounting  to  $6.50,  and  he  sent  a  draft 
for  that  amount  to  Mr.  Webb,  the  local 
"financier"  at  St  Joseph,  with  a  letter  tell- 
ing him  it  was  in  payment  of  his  mother's 
premiums.  Webb,  observing  that  the  money 
was  not  sent  in  Mrs.  Keys'  name,  did  not 
credit  it  on  the  books,  but  wrote  to  the  son 
that  he  held  it  only  on  condition  his  mother 
was  In  good  health.  Not  receiving  any  reply 
to  this,  and  learning  on  December  30th,  of 
Mrs.  Keys'  death,  Webb,  after  consnltlDg  the 
president  of  the  company  at  Topeka,  Kan., 
salt  the  money  to  J.  B.  Hinkle  at  Kansas 
City,  with  minute  directions  to  return  it 
to  Mrs.  Keys'  son,  and,  if  he  refused  to 
take  it,  to  make  blm  a  formal  tender  of  it 
Hinkle  could  not  find  young  Keys,  and  final- 
ly returned  the  money  to  Webb.  Young  Keys 
was  a  minor  and  one  of  the  beneficiaries 
named  in  the  certificate  of  insurance  sued  on. 
Hinkle  could  not  find  him  in  Kansas  City 
because  he  had  returned  to  St  Joseph. 
Shortly  thereafter,  an  attorney  went  with 
a  Mr.  Brown,  who  seems  to  have  been  a 
relative  or  friend  of  the  Keys'  children,  to 
Webb's  otSce  and  asked  him  if  they  were 
going  to  contest  the  payment  of  the  Keys' 
clahn.   Webb  told  him  he  did  not  know,  but 


that  his  Instructions  were  to  have  a  guardian 
appointed  for  the  children  so  that  the  mat- 
ter could  be  taken  up.  The  attorney  then 
told  him  tliat  the  children  had  no  other 
property  requiring  the  appointment  of  a 
guardian,  and  that  if  the  company  intend- 
ed to  refuse  payment  of  the  insurance  daim, 
the  appointment  of  a  guardian  was  un- 
necessary, as  suit  could  be  brought  by  next 
friend.  To  which  Webb  replied  that  he  did 
not  know  what  the  company  would  do,  but 
that  It  was  necessary  to  have  a  guardian 
appointed,  and  such  were  his  Instructions. 
Thereupon  Bo  wen  was  appointed  guardian 
for  the  three  children  by  the  probate  court, 
and  duly  qualified.  When  he  did  so,  Webb 
immediately  tendered  to  him  the  $6.50  sent 
Webb  to  pay  Mrs.  Keys'  last  premiums. 

As  stated  above,  the  answer  set  up  that 
Mrs.  Keys,  by  failing  to  pay  the  assessment 
for  October  on  or  before  the  last  day  of  that 
month,  became  suspended,  and  her  certifi- 
cate void,  and  all  her  rights  thereunder 
forfeited,  inasmuch  as  she  was  not  in  good 
health  when  she  paid  the  October  assessment 
on  December  27th.  (It  will  be  noticed  that 
this  assessment  was  paid  within  60  days 
after  the  delinquency  which  occurred  at 
midnight  October  31st).  Plaintiffs'  reply 
set  up  that  defendant  was  estopped  from 
setting  np  the  failure  to  pay  said  assess- 
ment in  the  time  spedfled  by  the  by-laws, 
because  the  course  of  dealing  with  Mrs.  Keys 
was  such  as  to  waive  a  strict  compliance 
therewith  in  that  regard;  that  Bowen,  the 
guardian  of  the  children,  was  not  the  legal 
representative  of  the  estate  of  Mrs.  Keys,- 
and  that  the  tender  to  him  of  the  $6.50  paid 
was  not  a  tender  to  the  proi>er  person; 
that  defendant  knew,  at  the  time  of  Mrs. 
Keys'  death,  that  she  had  not  paid  her  pre- 
miums in  time,  but,  notwithstanding  such 
knowledge,  defendant  had  requested  plain- 
tiff- to  go  to  the  expense  of  furnishing 
proofs  of  death  and  of  having  a  guardian 
and  curator  appointed,  by  reason  of  whldi 
fact,  defendant  was  estopped  from  making 
any  defense  to  plaintiffs'  claim. 

It  is  the  contention  of  defendant  that 
it  did  not  know  Mrs.  Keys  was  delinquent 
for  the  months  of  May,  June,  and  July  when 
her  premiums  for  those  months  were  paid 
on  August  20th  in  the  local  "flnander's" 
ofilce  in  St  Joseph;  and  that  It  had  no 
knowledge  nor  means  of  knowledge  of  her 
ill  health  at  that  time,  and  did  not  learn 
of  such  ill  health  until  in  the  course  of  the 
trlaL  Consequently,  after  the  evidence  was 
in  and  the  parties  had  rested,  defendant 
asked  leave  to  amend  its  answer  so  as  to 
Inolude  said  assessments  for'  the  seven 
months  from  March  to  September,  1010,  both 
inclusive,  and  to  state  an  offer  to  return 
or  a  tender  of  said  assessments  aggregating 
$11.20,  such  amendment  being  sought  to  be 
made  in  order  to  conform  to  the  proof.  It 
appeared  that  on  July  6,  1912,  about  three 


Digitized  by 


Google 


348 


161  SOUTHWESTERN  RBPOBTEB 


(Mo. 


months  before  the  tilal,  the  defendant  took 
the  deposition  of  Dr.  McCaU  of  the  hospital 
where  Mrs.  Keys  died,  and  his  testimony 
therein  showed  that  Mrs.  Keys  was  not  in 
good  health  on  August  20,  1910,  and  yet  the 
company  retained  the  premiums  paid  on  that 
date,  and  also  those  down  to  and  including 
September,  paid  thereafter,  and  did  not 
offer  to  return  them  till  after  the  case  had 
closed.  The  court  refused  to  permit  the 
amendment 

[1]  Where  the  issue  is  whetber  or  not  the 
company  has  followed  a  course  of  conduct 
which  may  be  said  to  indicate  waiver,  the 
question  of  waiver  is  one  for  the  Jury.  Sink 
V.  Ins.  Co.,  60  Mo.  App.  673;  Summers  y. 
Ins.  Co.,  45  Mo.  App.  46. 

It  is  thus  seen  that  the  problem  to  be  first 
solved  in  this  case  is  whether  there  is  any 
substantial  evidence  from  which  a  waiver 
can  be  Inferred.  If  there  is,  then  the  verdict 
of  the  Jury  is,  in  the  absence  of  error  In  the 
trial,  determinative  of  that  fact  In  order  to 
correctly  determine  whether  or  not  there  Is 
any  evidence  that  a  waiver  was  created  by 
the  course  of  dealing  adopted  by  the  compa- 
ny, it  ts  necessary  to  keep  clearly  In  mind 
Just  what  constitutes  a  waiver,  what  are  its 
constituent  elements,  and  how  It  may  be 
shown. 

[2]  "Waiver  by  the  acceptance  of  a  premi- 
um is  not  based  upon  contract  but  on  estop- 
pel of  the  company  to  Insist  on  conditions  of 
the  policy  inconsistent  with  the  acceptance  or 
retention  of  the  premium."  Monahan  v.  Ins. 
Co.,  103  Md.  145,  161,  63  Atl.  211,  loccit 
214,  5  L.  R.  A.  (N.  S.)  759.  WhUe  it  is  some- 
times said  that  waiver  is  a  matter  of  inten- 
tion, this  does  not  mean  that  the  one  alleged 
to  have  waived  must  have  expressly  or  pur- 
posely intended  to  waive.  The  waiver  arises 
from  the  knowingly  doing  of  inconsistent 
acts.  The  intention  to  waive  is  gathered 
from  what  is  done,  and  if  a  person,  with 
knowledge  of  the  facts,  does  something  in- 
consistent with  a  right  or  of  his  intention 
to  rely  on  it  his  act  will  constitute  a  waiver, 
even  though  he  may  not  have  had  in  mind 
any  purpose  or  intention  to  waive.  Tobln 
V.  Western  Mut  Aid  Society,  72  Iowa,  261, 
loc.  dt  264,  83  N.  W.  663.  The  test  of  a 
waiver  is  whether  the  acts  and  conduct  of 
the  insurer  are  inconsistent  with  the  inten- 
tion to  insist  on  strict  compliance  with  the 
terms  of  the  policy.  Lake  v.  Ins.  Co.,  110 
Iowa,  473,  81  N.  W.  710,  loc.  clt  712. 

[3]  If  a  forfeiture  has  been  once  waived,  it 
cannot  be  subsequently  revived  and  relied 
upon  to  defeat  a  recovery  after  a  loss  has 
happened,  for  a  iCorfeiture  that  Is  waived  is 
treated  as  having  been  eliminated  from  the 
contract  Baltimore  Ins.  Co.  v.  Howard,  95 
Md.  244,  52  Atl.  397,  loc.  clt  399;  Burgess  v. 
Mercantile  Ins.  Co.,  114  Mo.  App.  169,  loa 
cit  184,  89  S.  W.  568. 

[4]  As  between  insurance  companies  and 
their  beneficiaries,  a  rigid  application  of  the 
general  rule  that  there  shall  be  actual  knowl- 


edge of  the  forfeiture  or  of  the  cause  pro- 
ducing the  forfeiture  before  a  waiver  can  be 
shown,  will  not  be  insisted  upon  in  all  cases. 
Monahan  v.  Ins.  Co.,  supra ;  Baltimore  Ldf e 
Ins.  Co.  v.  Howard,  supra.  "If  the  company 
ought  to  have  known  of  the  facts^  or  witti 
proper  attention  to  its  own  business  would 
have  been  apprised  of  them,  it  has  no  right 
to  set  up  its  ignorance  as  an  excuse." 
Knights  of  Pythias  v.  Kallnski,  163  U.  S.  2S9. 
loc.  dt  298,  16  Sup.  Ct  1047,  1051,  41  K  Bd. 
163. 

[5]  Slight  evidence  Indicating  an  intention 
to  waive  will  be  sufBclent  to  prevent  a  forfei- 
ture from  taking  effect,  and  thereby  defeat- 
ing valuable  rights.  Francis  v.  A.  O.  U.  W., 
150  Mo.  App.  347,  loc.  cit  356,  130  S.  W.  500. 

[•]  A  waiver  of  forfeiture  may  be  inferred 
when  the  insurer,  after  knowledge  of  the  act 
of  forfeiture,  requires  the  assured,  by  virtne 
of  the  requirements  in  the  policy,  to  do  some 
act  or  incur  some  e3EX>ense.  McGollum  v.  Ni- 
agara Ins.  Co.,  61  Mo.  App.  352;  Supreme 
Tent,  Knights  of  Maccabees  of  the  World  ▼. 
Volkert,  25  Ind.  App.  627,  67  N.  B.  203,  loc 
cit  207. 

[7]  Applying  these  principles  to  the  facts 
tn  the  case  before  us,  we  find :  (1)  That  the 
company  was  in  the  habit  of  accepting  premi- 
ums from  suspended  members,  at  least  if 
paid  within  60  days  from  suspension,  with- 
out inquiry  as  to  whether  they  were  in  good 
health  or  not;  (2)  that  the  company  knew 
whenever  a  report  for  a  month  came  in  that 
a  member,  whose  name  was  not  shown  as 
having  paid  a  premium,  was  delinquent  and 
suspended ;  (3)  that  it  knew  that  reports  of 
collections  were  not  sent  in  untU  the  20th  of 
each  month,  and  that  all  collections  made  up 
to  the  day  of  sending  the  report  in  were  in- 
cluded in  the  report;  (4)  that  the  local 
"financier's"  office  knew  on  August  20,  1910, 
that  Mrs.  Keys  was  delinquent  and  stood 
suspended  from  May  31st,  more  than  60  days 
previous,  and  yet  took  the  premiums  paid  at 
that  time  vrithout  inquiring  as  to  her  health 
and  without  demanding  the  certificate  of 
medical  ewamination  shoioing  good  health. 
She  was  marked  "reinstated"  although  the 
by-laws  provided  that  she  could  not  be  rein- 
stated wlthont  the  aforesaid  certificate.  It 
seems  to  the  writer  that  the  acceptance  of 
the  premiums  paid  on  August  20th,  when  a 
certificate  of  good  health  was  necessary,  and 
Mrs.  Keys'  reinstatement  without  such  cer- 
tificate was  a  reinstatement  of  her  toithout 
regard  to  the  question  of  her  health.  But  it 
is  said  the  company  Itself  did  not  know  Mrs. 
Keys  was  more  than  60  days  in  arrears  when 
she  was  reinstated. 

[I]  But  the  local  financier's  office  knew  it, 
and  this  knowledge  was  knowledge  of  the 
company.  It  knew  that  reports  for  preced- 
ing months  were  not  sent  in  until  the  20Ui 
of  each  sncceedlng  month,  and  that  this  re- 
port was  not  sent  in  until  after  the  20th  of 
August;  and  it  knew  also  that  the  local 
"financiers"  sent  in  all  moneys  collected  up 
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to  the  date  of  sending  In  their  reports.  The 
blanks  used  In  sending  In  such  reports  had 
no  provision  therein  for  showing  the  date 
when  moneys  were  actually  paid  to  the  "finan- 
cier." Hence,  if  the  company  did  not  know 
from  the  report  that  the  premiums  were  paid 
after  the  lapse  of  60  days  from  the  date  they 
were  due,  its  ignorance  was  not  the  result 
of  any  deception  practiced  by  Mrs.  Keys,  but 
was  the  result  of  the  act  of  the  company's 
agent  In  reporting  It,  and  of  the  method  of 
sending  in  all  collections  received  up  to  the 
date  of  the  report  Nor  was  It  the  result  of 
any  conspiracy  on  the  part  of  Mrs.  Keys  and 
tlie  agent  to  defraud  the  company.  If  the 
company,  by  its  method  of  obtaining  reports 
and  allowing  them  to  be  made  without  show- 
log  when  the  money  was  actually  paid  to  its 
agent,  could  not  teU  whether  payments  were 
made  on  time,  or,  If  not  on  time,  whether 
tbey  were  within  the  60  days,  it  would  ap- 
pear to  the  writer  that  the  company  ought 
not  to  be  permitted  to  set  up  its  own  igno- 
rance, resulting  from  its  own  negligent  sys- 
tem and  method  of  transacting  business,  as 
a  valid  reason  for  the  nonappUcation  of  the 
doctrine  of  waiver.  Monaban  v.  Mnt.  Life 
Ins.  Ca,  103  Hd.  145,  63  Atl.  211,  loc.  dt  213, 
6  L.  R.  A.  (N.  S.)  759.  In  the  absence  of 
fraud  on  the  part  of  Mrs.  Keys,  it  is  dlffl- 
colt  to  see  why  a  different  rule  should  be 
applied  to  a  company  of  this  character  from 
tbat  applied  to  any  other.  But,  even  if  it 
be  true  that  a  mutual,  fraternal  company  of 
this  kind  should  be  permitted  to  Indulge  in 
the  presumption  that,  when  the  agent  sent 
Mrs.  Keys'  name  in  as  having  been  reinstat- 
ed, he  did  so  because  she  paid  her  premiums 
Inside  and  not  outside  of  the  60  days,  and  to 
indulge  in  the  further  presumption  that,  if 
she  did  pay  it  within  the  60  days,  she  was  in 
good  health,  and  therefore  the  company's  re- 
ception and  retention  of  such  premiums 
would  not  constitute  a  waiver,  in  the  absence 
of  knowledge  that  it  was  so  paid  out  of  time, 
stUl,  evidence  of  all  such  facts  is  admissible 
where  there  Is  other  evidence  tending  to 
show  that  the  company  did  have  knowledge 
of  the  situation,  and  manifested  an  intention 
to  receive  said  premiums  and  retain  them  re- 
gardless of  her  health  or  ill  health.  That  is 
to  say,  if,  in  addition  to  all  the  facts  above 
set  out  showing  the  habit  of  the  agent  to 
send  in  all  collections  actually  required  up 
to  the  20th  and  defendant's  method  of  keep- 
ing the  accounts,  there  is  evidence  of  de- 
fendant's conduct  from  which  it  may  be  in- 
ferred that  defendant  did  know  of  such  ill 
health,  or  that  it  knew  that  the  premiums 
were  not  paid  within  the  60  days,  or  that, 
after  learning  that  the  agent  bad  received 
premiums  from  the  member  without  regard 
to  the  tatter's  health  or  ill  health,  the  com- 
pany ratified  such  act  by  retaining  premiums 
thns  iMild,  then  the  question  of  waiver  was 
still  one  for  the  Jury.  In  our  opinion  there 
was  such  other  evidence  ai  we  shall  present- 
ly show. 


After  Mrs.  Keys'  death,  when  the  com- 
pany was  undoubtedly  well  aware  of  the 
facts  concerning  Mrs.  Keys'  being  in  arrears 
for  the  dues  of  October  and  November  and 
of  b&e  111  health  at  the  time  they  were  paid, 
the  company,  when  asked  if  it  Intended  to 
inslBt  on  the  forfeiture,  failed  to  assert  such 
defense,  but  requested  plaintiff  to  go  to  the 
expense  of  having  a  guardian  appointed  for 
the  beneficiaries,  and  insisted  upon  it,  al- 
though told  by  plaintifflB  that  they  had  no 
other  property  and  that  the  appointment  of 
a  guardian  was  unnecessary  unless  the  claim 
was  going  to  be  paid.  There  was  no  absolute 
denial  of  liability.  The  company  knew  then 
perfectly  well  the  facts  constituting  forfei- 
ture by  reason  of  the  failure  to  pay  the  Oc- 
tober and  November  dues.  Webb  bad  con- 
sulted the  president  and  had  been  told  what 
to  do.  And  when  the  question  was  asked 
whether  the  company  was  going  to  contest 
or  not,  Webb,  instead  of  frankly  telling 
plaintiffs  that  it  was  going  to  Insist  on  a 
forfeiture,  told  them  he  didn't  know  but  that 
his  instructions  were  to  have  a  guardian  ap- 
pointed. The  only  function  or  duty  a  guard- 
ian could  possibly  have  in  the  premises  would 
be  to  receive  the  money  when  it  was  paid. 
No  guardian  was  necessary  in  order  to  fur- 
nish proofs  of  death  or  of  facts  bearing  on 
the  question  of  forfeiture^  The  blanks  fur- 
nished by  the  company  did  not  require  any 
affidavit  from  the  guardian.  Those  were  to 
be  furnished  by  other  persons.  The  only 
possible  reason  the  company  could  have  for 
Insisting  upon  a  guardian  was  to  have  in  ex- 
istence some  one  to  whom  it  could  legally  and 
safely  pay  the  money.  The  fact  that  the 
company  did  not  at  once  openly  and  unequiv- 
ocally announce  that  there  was  a  forfeiture 
which  would  be  insisted  upon, -but  shuffled, 
and  evaded  the  question,  and  wanted  proofs 
of  death  and  a  guardian  apiwinted  was  some 
evidence  tending  to  show  that  the  company 
knew  that  Mrs.  Keys  had  made  former  pay- 
ments while  in  ill  health,  and  that  a  waiver 
could  be  established  If  plaintiffs  had  suffi- 
cient evidence  of  the  company's  knowledge; 
and  that  the  company  Intended  to  hold  ou 
to  such  former  payments  so  long  as  it  ap- 
peared certain  that  its  right  to  declare  a 
forfeiture  for  nonpayment  of  the  October 
dues  was  not  thereby  Jeopardized.  In  other 
words,  even  though  the  reception  and  reten- 
tion of  such  former  premiums  may  not  con- 
stitute a  waiver,  as  matter  of  law,  yet  such 
reception  and  retention  and  the  attendant 
circumstances  can  be  taken  into  considera- 
tion by  the  Jury,  along  with  all  other  evi- 
dence throwing  light  upon  the  conduct  of  the 
company,  in  determining  the  question  wheth- 
er or  not  a  waiver  was  created  during  Mrs. 
Keys'  lifetime.  This  is  strengthened  by  the 
fact  that  on  July  5,  1912,  defendant  took  the 
deposition  of  Dr.  McCall,  and  from  his  tes- 
timony received  actual  knowledge  that  Mrs. 
Keys  was  In  bad  health  on  the  20th  of  Au- 
gust, 1910,  and  yet  retained  the  May,  June, 
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July,  Aognst,  and  September  premiums  for 
nearly  three  months  thereafter,  and  never 
did  offer  to  return  said  premiums  until  after 
the  evidence  at  the  trial  was  all  In  and  the 
case  had  been  closed.  True,  this  knowledge 
came  after  suit  was  brought,  but  the  reten- 
tion of  the  money  thereafter  could  be  con- 
sidered aa  a  circumstance  bearing  ui)on  the 
quetslon  of  the  previous  intention  of  the 
company,  and  its  consequent  Imowledge  at 
the  time  It  received  said  former  premiums  on 
August  20th,  and  of  its  conduct  In  thereafter 
accepting  the  premiums  for  August  and  Sep- 
tember which  Mrs.  Keys  paid  after  the  com- 
pany had  received  the  former  dues  without 
asking  as  to  her  health  or  requiring  a  cer- 
tificate. In  other  words,  the  retention  of 
premiums,  after  Mrs.  Keys'  death  and  after 
actual  knowledge  of  all  the  facts  as  to  her 
111  health,  could  be  considered  by  the  Jury 
along  with  all  the  evidence  of  the  company's 
prior  course  of  dealing  with  Mrs.  Keys  and 
its  subsequent  course  of  dealing  with  the 
plaintiffs.  In  determining  whether  or  not 
there  had  or  bad  not  been  a  waiver  during 
her  lifetime.  Or,  to  state  it  In  still  smaller 
compass,  the  subsequent  retention  of  premi- 
ums after  actual  knowledge  would  tend  to 
throw  some  light  on  the  true  nature  of  the 
company's  Intention  prior  to  Mrs.  Keys' 
death,  and  of  Its  probable  knowledge  of  her 
ill  health  before  that  event,  and  for  that  rea- 
son could  be  considered  for  that  purpose. 
At  any  rate  the  retention  of  premiums,  after 
learning  that  Mrs.  Keys  was  In  bad  health 
when  they  were  paid,  could  be  considered  as 
a  ratification  of  the  agent's  act  in  accepting 
them  in  the  first  place.  The  agent  did  not 
have  to  actually  know  she  was  sick.  He 
knew  that  she  was  more  than  60  days  over- 
due and  that,-  if  111  health  was  going  to  cut 
any  figure,  a  certificate  of  good  health  was 
required.  Consequently,  when  the  agent  took 
the  premiums  without  the  certificate,  this 
was  a  waiver,  on  his  part  at  least,  of  any 
question  as  to  health,  and  when  the  com- 
pany, after  learning  that  she  was  In  bad 
healtii,  continued  to  retain  the  premiums  she 
had  paid,  was  not  this  a  ratification  of  the 
agent's  act?  And  do  not  all  these  fttcts  tend 
to  create  a  situation  from  which  a  Jury 
could  infer  that  the  company  at  the  time  It 
took  the  premiums  was  doing  so  without  re- 
gard to  the  health  or  lU  health  of  the  mem- 
ber? And  If  its  purpose  was  to  get  the  pre- 
miums regardless  of  conditions,  then  the  for- 
feiture was  waived.  So  that,  taking  all  these 
things  Into  consideration,  it  cannot  be  said 
that,  as  matter  of  law,  there  was  no  evidence 
of  waiver  In  the  case. 

[9]  The  conduct  of  the  company  in  not 
promptly,  openly,  and  emphatically  declar- 
ing a  forfeiture  is  not  only  admissible  and 
can  be  considered  in  determining  what  was 
In  its  knowledge  while  retaining  Mrs.  Keys' 
premiums  prior  to  her  death,  but  such  con- 
duct can  also  be  considered  as  creating  a 
waiver  of  Its  defense  of  forfeiture  after  her 


death,  If  the  company  required  the  appoint- 
ment of  a  guardian,  and  plaintiffs  were  there- 
by Induced  to  go  to  the  extra  trouble  and  ex- 
pense of  having  one  appointed.  In  this  case 
the  company  did  not  merely  sit  closemoathed, 
letting  plaintiffs  choose  their  own  course, 
and  then,  when  the  proper  time  came,  raise 
the  defense  of  forfeiture.  It  did  more  than 
this.  While  It  endeavored.  It  is  true,  to  place 
Itself  where  it  could  insist  on  a  forfeiture  if 
it  chose  to  do  so,  still  It  did  not  unequivo- 
cally declare  that  It  would  Insist  on  a  for- 
feiture. Even  when  asked  what  it  was  going 
to  do,  an  evasive  answer  was  given,  and  the 
appointment  of  a  guardian  was  required. 
And  this,  too,  in  the  face  of  the  fact  that 
the  company  knew  the  children  had  no  prop- 
erty and  would  need  no  guardian  if  the 
claim  were  not  paid;  that  the  proofs  of  death 
and  of  the  facts  bearing  upon  the  forfeiture 
now  relied  upon  could  be  presented  without 
the  appointment  of  a  guardian;  and  that  all 
a  guardian  could  possibly  do  In  the  premises, 
which  could  not  be  done  without  him,  would 
be  to  receive  payment  of  the  policy.  It  is 
true  the  rules  of  the  company  required  that, 
where  the  beneflciarles  were  minors,  proof 
of  the  appointment  of  a  guardian  must  be 
made.  This,  however,  was  not  to  establish 
the  death  of  the  insured  or  any  facts  show- 
ing forfeiture  or  nonforfeiture,  but  was  nec- 
essary only  In  case  the  comitany  was  going  to 
pay.  The  appointment  of  a  guardian  was 
not  necessary,  therefore,  to  enable  the  com- 
pany to  Inform  Itself  as  to  any  of  the  facts 
or  to  put  it  In  a  position  where  it  could  as- 
sert a  forfeiture  of  the  policy.  It  was  in- 
cumbent upon  the  company,  therefore,  to  as- 
sert its  right  of  forf^ture  then  and  there, 
and  let  plaintiffs  take  any  course  they  may 
have  seen  fit  to  pursue. 

{10]  The  authorities  are  very  strict  In 
holding  a  defense  waived  where  the  company, 
vrlth  knowledge  of  the  &ct8,  causes  the  plain- 
tiff to  go  to  extra  trouble  and  expense  In  fur- 
nishing prooA  since  such  is,  by  Implication,  a 
recognition  of  the  continued  validity  of  the 
policy.  In  Titus  v.  Ins.  Co.,  81  N.  Y.  410,  the 
company,  with  knowledge  of  the  facts  consti- 
tuting a  forfeiture,  required  the  Insured  to 
appear  before  an  examiner  and  submit  to 
an  examination.  It  was  held  that  this  con- 
stituted a  waiver.  At  page  419,  the  court 
soys:  "When  there  has  been  a  breach  of  a 
condition  contained  in  an  Insurance  policy, 
the  insurance  company  may  or  may  not  take 
advantage  of  such  breach  and  daim  a  for- 
feiture. It  may,  consulting  its  own  interests, 
choose  to  waive  the  forfeiture,  and  this  it 
may  do  by  express  language  to  that  effect, 
or  by  acts  from  which  an  intention  to  waive 
may  be  Inferred  or  from  which  a  waiver 
follows  as  a  legal  result  A  waiver  cannot 
be  Inferred  from  its  mere  silence.  It  Is  not 
obliged  to  do  or  say  anything  to  make  the 
forfeiture  effectual.  It  may  .wait  untU  claim 
is  made  under  the  policy,  and  then,  in  denial 
thereof,  or  in  defense  of  a  suit  commenced 
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therefor,  allege  the  forfeltare.  But  It  may 
be  asserted  broadly  that  If,  In  any  negotia- 
tions  or  transactions  with  the  Insured  after 
knowledge  of  the  forfeitnre,  it  recognizes 
the  oontinaed  yalldlty  of  the  policy,  or  does 
acts  based  thereon,  or  requires  the  insured 
by  rtrtue  thereof  to  do  some  act  or  incur 
some  trouble  or  expense,  the  forfeiture  is, 
as  matter  of  law,  waived;  and  it  is  now 
settled  In  this  court,  after  some  difference  of 
opinion,  that  such  a  waiver  need  not  be 
based  upon  any  new  agreement  or  an  estop- 
pel" It  was  contended  in  that  case  that 
tlie  act  relied  upon  to  constitute  waiver  must 
be  attended  with  such  equitable  drcum- 
stances  as  would  constitute  estoppel,  and 
tliat  as  the  plaintiff  was  not  induced  to  in 
any  manner  Change  his  position,  as'  the  acts 
were  done  after  the  forfeiture  occurred,  they 
did  not  create  an  estoppel.  The  court,  how- 
ever, said  this  position  was  untenable;  that 
it  Is  not  true  that  eadi  waiver  can  be  created 
only  by  sndi  acts  or  conduct  as  would 
create  a  technical  estoppeL  In  Cannon  v. 
Home  Ins.  Co.,  63  Wis.  586,  U  N.  W.  11, 
there  was  a  breach  of  conditions  out  of 
which  a  forfeiture  arose.  The  company  was 
asked  if  it  was  going  to  insist  on  the  forfei- 
tnra  Without  saying  whether  it  was  or  not, 
It  requested  proofb  of  loss  which  the  insured 
famished  at  a  cost  of  about  $26.  The  court 
hdd  that  the  forfeiture  was  waived.  It  was 
argued  in  that  case  that,  as  the  company 
did  not  say  it  would  pay,  there  was  no  mis- 
leading of  plaintiff  to  his  injury.  But  the 
court  asks,  why  did  not  the  company  say 
that  It  would  insist  upon  the  forfeiture? 
It  further  held  that  the  requiring  of  proofs 
of  loss  was  a  treating  of  the  policy  as  BtUl 
in  force,  and  the  question  therefore  arose: 
Was  the  plaintiff,  in  relying  upon  such  con- 
duct, misled  to  his  injury  or  prejudice? 
In  Traders',  etc.,  Ins.  Co.  v.  Johnson,  200 
m.  359,  65  N.  E.  634,  it  is  held  that  if  a 
company  has  knowledge  of  its  right  to  de- 
clare a  forfeiture,  but  did  not  then  insist 
upon  it,  but  recognized  the  continued  validity 
of  the  policy  by  requiring  the  beneficiary  to 
go  to  the  expense  and  trouble,  if  any,  of 
preparing  proofs  of  death  and  other  facts 
connected  with  the  loss,  an  intention  to  waive 
the  forfeiture  follows  as  a  legal  result  In 
Granger  ▼.  Manchester  Ins.  Co.,  119  Mich. 
177,  77  N.  W.  693,  it  was  held  that  where 
the  company,  with  knowledge  of  the  forfei- 
ture, called  for  additional  proofs,  the  for- 
Idtnre  was  waived  although  in  the  letter 
calling  for  the  proofs  there  was  a  general 
statement  that  the  company  did  not  thereby 
waive  any  defense  it  might  have.  This  was 
certainly  as  strong  as  the  stipulation  in  the 
nles  of  the  company  in  the  case  at  bar 
that  the  requirement  of  proofs  would  not 
waive  any  defense.  In  Bowen  v.  Ins.  Co., 
69  Mo.  App.  272,  the  forfeiture  relied  on  was 
the  violation  of  the  "iron  safe"  clause.  The 
company  did  not  discover  the  violation  of 


this  clause  until  the  adjusters  were  on  the 
ground.  The  evidence  tended  to  show  that, 
with  this  knowledge,  the  adjusters  requested 
Bowen  to  assist  In  going  over  the  books 
with  them.  He  did  so  for  six  or  eight  hours, 
and  then  they  notifled  him  that  the  company 
denied  all  liability  by  reason  of  the  viola- 
tion aforesaid.  It  was  held  that  the  court 
properly  submitted  the  question  of  waiver 
to  the  Jury,  In  Dolan  t.  Missouri  Town 
Mut  Ins.  Co.,  88  Mo.  App.  666,  loa  dt  674, 
it  is  said:  "If  a  defendant,  through  its 
agents,  after  becoming  aware  of  its  defenses, 
have  led  plaintiff  into  additional  expense  and 
trouble  in  preparing  proofs  of  loss,  it  would 
be  con^dered  as  having  waived  such  defenses 
of  which  it  was  aware  at  the  time."  In  New 
York  Ins.  Co.  v.  Baker,  83  Fed.  647,  loc.  dt 
652,  27  C.  C.  A  668,  662,  it  is  said  that  after 
the  company  "became  aware  that  the  policy 
was  invalid,  it  was  not  entitled  to  exact 
from  the  plaintiff  a  technical  compliance 
with  the  provisions  of  the  policy  relative  to 
proofs  of  loss,  which  would  involve  her  in 
trouble  and  expense,  unless,  on  its  part,  it 
had  resolved  to  pay  the  loss  when  such 
proofs  were  supplied." 

But  it  Is  contended  by  defendant  that 
this  rule  has  no  application  here  because 
plaintiffs  knew  from  the  refusal  to  accept 
the  premiums,  and  the  endeavor  to  return 
them,  that  the  company  was  going  to  insist 
on  the  forfeiture,  and  consequently  they 
were  not  misled  to  their  injury  or  prejudice. 
But  no  one  told  plaintiffs  positively  that  the 
company  was  going  to  deny  liability.  The 
plaintiffs  knew,  and  all  they  knew  was,  that 
the  local  agent  had  taken  certain  steps  to 
preserve  the  company's  right  to  a  forfeiture 
if  it  chose  to  insist  upon  it.  And  while  the 
mere  furnishing  of  blanks  at  plaintiffs'  re- 
quest with  the  notice  contained  in  said 
blanks  that  furnishing  them  did  not  waive 
any  of  the  company's  rights,  may  not  of 
itself,  constitute  a  waiver  (which  we  do  not 
decide),  yet  in  this  case  there  was  much  more 
than  this.  The  company  was  told  that  the 
children  had  no  other  proi)erty,  and  that  the 
proofs  of  death  could  be  made  and  the  ques- 
tion of  the  company's  liability  could  be  liti- 
gated vrlthout  the  appointment  of  a  guardian 
if  the  company  was  going  to  refuse  payment 
To  this  the  agent  repUed  he  did  not  know 
what  the  company  would  do,  but  that  its 
Instructions  were  to  have  a  guardian  ap- 
pointed. It  would  seem  that  under  these 
circumstances  the  question  whether  the  plain- 
tiffs were  thereby  induced  to  go  to  the  trouble 
and  expense  of  having  a  guardian  appointed, 
in  such  manner  as  to  constltnte  a  waiver, 
should  have  been  submitted  to  the  Jury. 

[11]  To  sum  it  all  up,  on  the  question  of 
whether  a  demurrer  to  the  evidence  should 
have  been  sustained,  we  think  that  the  com- 
pany, through  its  agent  Webb,  knew  that 
Mrs.  Keys  was  more  than  60  days  in  arrears 
when  she  paid  her  May,  Jime,  and   July 
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dues  on  August  20th,  Bnd,  by  the  receipt 
and  retention  of  such  dues  without  requir- 
ing a  certificate  of  health,  the  company 
waived  the  forfeiture  arising  out  of  those 
facts;  or,  at  least,  to  state  it  more  accurate- 
ly, evidence  of  the  stated  and  attendant 
facts  was  sufficient  to  send  the  question  of 
waiver  to  the  Jury,  and  evidence  of  the  sub- 
sequent retention  of  the  premiums,  after 
actual  notice,  through  Dr.  McCaU'a  testimo- 
ny, of  her  ill  health,  was  admissible  as  throw- 
ing light  upon  the  intention  disclosed  by  the 
prior  receipt  and  retention  of  such  sums. 

[12]  It  was  also  admissible  as  showing  a 
waiver  by  way  of  ratifying  the  agent's  act  in 
accepting  the  premiums  of  August  ■  20th, 
regardless  of  the  question  of  health. 

[13]  We  think  also  that  there  was  soffi- 
dent  evidence  requiring  the  submission  to 
the  Jury  of  the  question  whether  or  not  the 
company,  by  failing  to  state  positively  and 
definitely  that  the  forfeiture  would  be  in- 
sisted upon,  and  by  requesting  the  appoint- 
ment of  a  guardian,  induced  plaintlflls  to  go 
to  the  extra  trouble  and  expense  of  obtaining 
a  guardian,  thereby  resulting  in  the  waiver 
by  the  company  of  the  defense  of  forfeiture. 
So  much  for  the  question  of  the  propriety 
of  the  court's  ruling  upon  the  defendant's 
demurrer  to  the  evidence.  It  was  proper- 
ly overruled. 

We  are  next  to  Inquire  whether  the  ques- 
tion of  waiver  was  properly  submitted  to  the 
jury.  The  question  whether  the  company,  on 
August  20th,  waived  the  forfeiture  on  ac- 
count of  Mrs.  Keys  b^ng  delinquent  and  in 
ill  health  wonld  depend  upon  whether  the 
company  took  her  payment  of  that  date  with 
knowledge  of  her  ill  health,  or  with  knowl- 
edge that  she  was  more  than  60  days  over- 
due, and  without  requiring  a  health  certifi- 
cate, which  was  the  same  as  taking  it 
without  r^ard  to  her  health  or  ill  health,  or 
would  depend  upon  whether  the  company, 
after  receiving  actual  knowledge  of  her  ill 
health  through  Dr.  McCall's  testimony,  rati- 
fied the  agent's  act  in  receiving  her  premiums 
on  August  20th  without  a  certificate,  by  re- 
taining said  premiums  and  failing  to  return 
them.  Whether  there  was  such  prior  knowl- 
edge or  subsequent  ratification  was  for  the 
Jury  to  say. 

[14, 16]  If  the  company  took  and  kept  the 
premiums  of  August  20th,  with  knowledge, 
then  It  waived  the  forfeiture  at  that  time; 
or  if,  without  Imowledge  that  the  agent  bad 
accepted  her  premiums  out  of  time,  or  while 
she  was  in  bad  health,  the  company  never- 
theless retained  such  premiums  after  learn- 
ing that  she  was  in  bad  health  at  the  time 
the  agent  received  them,  such  retention  by 
the  company  would  amount  to  a  ratification 
of  such  agent's  act  and  relate  back  to  and 
effect  a  waiver  of  the  forfeiture  as  of  the 
time  when  the  agent  accepted  said  premiums. 
In  this  view  of  the  matter,  Ba<^  subsequmt 


retention  would  not  be  a  revival  of  a  cause 
of  action  already  dead  but  would  be  merely 
the  election  to  keep  alive  that  wliich  would 
live  or  die  according  to  the  choice  of  tbe 
company.  If  plaintUfs'  Instruction  No.  2, 
means  to  rdy  upon  the  retention  of  the 
premiums  paid  August  20th,  after  having 
actual  knowledge  of  the  facts,  to  constitute 
8  waiver  by  way  of  ratification  of  the  agent's 
act,  then  it  wonld  be  correct  provided  it 
clearly  and  unmistakably  expressed  that 
Idea,  and  left  it  to  the  Jury  to  say  whetlier 
or  not  all  those  things  occurred.  The  In- 
struction is  somewhat  involved  and  therefore 
not  as  clear  as  it  might  be.  In  addition  to 
this,  a  few  words  were  evidently  omitted,  so 
that  its  meaning  is  still  more  obscure.  As  It 
was  the  only  instruction  defining  waiver 
caused  by  the  reception  and  retention  of 
premiums;  and  as  the  conrt  modified  defend- 
ant's instmction,  and.  In  such  modification, 
referred  to  plaintiffs'  instruction  No.  2  for  a 
definition  of  waiver,  the  omission  in  said 
last-named  instruction  became  doubly  Im- 
portant As  the  Instmction  reads  with  the 
omission  unsupplled.  It  la  meaningless.  We 
cannot  say  that  the  Jury  understood  its 
meaning  from  the  argument  made  in  the 
case.  It  is  much  better  to  require  instruc- 
tions to  say  what  they  mean  than  to  allow 
important  omissions  to  be  made  therein  and 
then  attempt  to  ascertain  whether  or  not  the 
Jury  understood  what  was  left  out  It  is 
difficult  enough  to  understand  tbe  average  In- 
duction without  making  It  a  still  greater 
puzzle  by  requiring  the  Jury  or  the  court  to 
guess  at  what  was  intended  to  be  said. 

[II]  With  reference  to  the  evidence  show- 
ing that  Mrs.  Keys'  neighbors  knew  she  was 
sick,  we  think  it  was  error  to  admit  such 
testimony.  The  purpose  was  to  show  that 
the  company  had  actual  knowledge  of  her 
sickness.  It  was  not  shown  that  knowledge 
of  the  neighbors  was  of  such  a  character  as 
to  show  or  even  raise  itin  inference  that  it 
was  communicated  to  the  .  company  or 
reached  the  ears  of  the  agent  Hence  it  had 
no  efficacy  in  showing  knowledge  of  either 
the  company  or  tbe  agent 

For  the  reasons  given  tbe  Judgment  la  re- 
versed and  the  cause  remanded  for  a  new 
triaL    All  concur. 


JOHN  H.  SCHROEDBB  WINE  &  LIQUOR 
CO.  V.  WILMS  COAL  ft  MINING  CO. 

(St  Louis  Court  of  Appeals.    MissonrL    Dec.  2; 
1913.    Rehearing  Denied  Dec.  16, 1013.) 

1.  Gabnishment  (I  131*)— EXBMPTioire— Peb- 
60N  Entitisd  to  Plead. 

Under  Kurd's  Rev.  St.  IlL  1912,  c.  62.  J 
14,  providing  that  the  wages  of  a  wage-earner 
who  is  ttie  head  of  a  family,  to  the  amount  of 
$15  a  week,  sliall  be  exempt  from  garnishment, 
and  requiring  every  employer  to  pay  such  ex- 
empt wages  to  the  employ^  when  due,  upon  his 
affidavit  that  he  is  tbe  head  of  a  faml^,  etc. 
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Dotiritfastanding  any  garnishment  proceedinga, 
an  emplorer,  with  notice  of  such  exemption  by 
affidavit,  may  set  up  the  exemption  when  gar- 
nished, though  the  employ^  does  not  interplead 
and  set  it  up. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  S  260;   Dec.  Di«.  {  131.*] 

2.  GASNiamcENT     (J     181*)  —  Exbmptions — 
Weat  Law  Gotekns. 

In  proceedings  to  garnish  wages  earned 
by  an  employi  in  Illinois,  the  employer  may  set 
gp,  under  the  doctrine  of  comity,  the  Illinois 
Etatate  exempting  wages,  to  the  amount  of  fl5 
a  week,  from  garnishment,  and  requiring  every 
employer,  upon  affidavit  by  the  employ^  that  he 
is  head  of  a  family,  etc.,  to  pay  over  such  wages, 
notwithstanding  garnishment  proceedings;  a 
similar  policy  being  adopted  by  Rev.  St.  1909, 
f  241S,  providing  that  no  one  shall  be  charg- 
ed as  garnishee  tor  more  than  10  per  cent,  of 
any  wages. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  {  260;    Dec.  Dig.  {  131.*] 

3.  BXKMPTIOHS    (I   2*)— COMITT. 

There  is  a  comity  between  the  several 
states  in  enforcing  their  laws,  particularly  with 
reference  to  exemptions. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {  2 ;   Dec.  Dig.  {  2.*] 

4.  CouBTs  (J  511*)— Comity  in  Enfobcino. 

The  courts  of  one  state  commonly  recog- 
nize the  laws  of  another  state,  where  the  gen- 
eral policy  of  the  states  on  the  subject  is  the 
same. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  I  1432;    Dec.  Dig.  |  511.*] 

Appeal  from  St  Lonls  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  the  John  H.  Schroeder  Wine  & 
Liquor  Company  against  the  Willis  Coal  & 
Mining  Company,  garnishee  of  Marlon  Per- 
rlna  and  others.  From  a  judgment  for  plain- 
tiff for  a  less  amount  than  claimed,  it  ap- 
peals.    Affirmed. 

Frank  Landwehr  and  Gardner  &  Pickett, 
all  of  8t  Lonls,  for  appellant  Dawson  & 
Garvin,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  Appellant,  plaintiff  be- 
low, brought  its  action  before  a  justice  of 
the  peace  in  the  dty  of  St  Louis  against 
one  Perrlna  and  another,  to  recover  a  bal- 
ance alleged  to  be  due  It  on  an  account,  the 
balance  claimed  being  $127.33.  A  writ  of 
attachment  was  sued  out  against  the  defend- 
ants and  the  Willis  Coal  &  Mining  Company 
SDmmoned  as  garnishee,  notice  of  attach- 
ment of  any  sum  or  sums  due  by  It  to  de- 
fendants being  duly  served  upon  the  gar- 
nishee. There  was  no  personal  service  upon 
defendants,  whatever  service  was  had  on 
them  being  by  publication,  nor  did  they  ap- 
pear or  answer,  but  judgment  went  against 
them  by  default  on  due  proof  of  publication 
of  notice.  The  garnishee  appeared  and  In 
March,  1910,  answered  before  the  justice, 
denying  any  indebtedness  to  one  of  the  de- 
fendants but  admitting  that  It  owed  Per- 
rlna $86.30;  that  Perrlna  was  the  head  of  a 
fiunily  and  a  resident  of  Illinois,  working 
for  the  garnishee  in-  that  state,  and  that  the 
amount  due  him  by  the  garnishee  is  for  wag- 


es earned  in  the  state  of  Illinois  during  the 
month  of  March,  1910,  payable  in  Illinois; 
that  defendant  served  upon  the  garnishee  In 
the  state  of  Illinois,  an  affidavit  purporting 
to  be  made  by  him,  a  copy  of  which  was  at- 
tached, and  had  also  made  a  demand  in  writ- 
ing upon  the  garnishee,  a  copy  of  which  was 
also  attached  to  the  answer.  Judgment  was 
rendered  by  the  justice  In  favor  of  plaintiff 
against  defendants  for  the  debt  nnd  against 
the  garnishee  for  $85.30.  In  due  time  the 
garnishee  prosecuted  Its.  appeal  to  the  dr- 
cnlt  court  In  that  court  it  filed  an  amend- 
ed answer  in  which  It  was  set  out,  in  sub- 
stance, that  it  is  a  corporation  duly  organ- 
ized by  virtue  of  the  laws  of  the  state  of 
Missouri,  and  a  dtlzen  of  this  state,  and  that 
it  has  also  complied  with  the  laws  of  the 
state  of  Illinois  i)ermlttlng  foreign  corpo- 
rations to  do  business  In  that  state ;  that  on 
the  dates  hereinafter  mentioned  It  owned 
and  operated  coal  mines  in  the  state  of  Illi- 
nois ;  that  It  did  not  owe  one  of  the  defend- 
ants named  anything,  either  due  or  to  be- 
come due,  but  that  the  other  defendant,  Per- 
rlna, was  employed  by  it  as  a  laborer  and 
labored  in  Its  mines  in  the  state  of  Illi- 
nois; that  at  the  time  of  the  service  of  the 
garnishment  It  owed  Perrlna  as  wages  for 
labor  in  the  mines  in  Illinois,  done  during 
the  month  of  March,  1910,  the  sum  of  $86.30, 
which  sum  was  due  and  payable  to  Perrlna 
in  the  state  of  lUlnois;  that  the  garnishee 
had  duly  notified  both  defendants  of  the 
fact  that  it  had  been  summoned  as  garnishee 
in  the  proceedings  J)egun  before  the  justice 
before  mentioned ;  that  those  defendants  did 
not  appear;  that  no  service  had  been  had 
upon  them  or  either  of  them,  otherwise  than 
by  publication,  and  no  jurisdiction  had 
been  acquired  by  the  Justice  over  the  per- 
son of  either  of  the  defendants;  that  the 
defendant  Perrlna  had  made  and  delivered 
to  the  garnishee  his  affidavit  that  he  was 
the  head  of  a  family  living  in  Illinois,  with 
him  and  dependent  upon  him  for  support 
and  that  he  desired  to  avail  himself  of  the 
provision  of  the  law  of  Illinois  which  al- 
lowed him  $16  a  week  as  exempt  from  gar- 
nishment; and  that  Perrlna  had  afterwards 
made  demand  upon  the  garnishee  for  pay- 
ment of  the  amount  due  him  for  his  labor, 
under  penalty  of  being  sued  in  the  state  of 
Illinois  by  him  (Perrlna),  to  recover  the 
amount  of  wages  if  payment  was  refused. 

This  answer  further  avers,  on  Information 
and  belief  that  Perrlna  is  the  head  of  a 
family  and  a  resident  of  the  state  of  Illi- 
nois, and  that  the  claim  in  suit  by  plaintiff 
was  for  the  price  of  liquors  sold  by  plaintiff 
to  Perrlna  and  his  partner,  the  other  defend- 
ant In  the  state  of  Illinois.  It  further 
pleaded  the  law  of  the  state  of  Illinois,  to- 
wit  Act  May  11,  1901,  now  section  14,  p. 
1252,  "Hurd's  Revised  Statutes  of  Illinois, 
1912,"  setting  out  that  law;  that  the  wages 
owing  by  the  garnishee  to  Perrlna  at  the 
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time  this  gamlshmoit  was  attempted  to  be 
made  were  the  earnings  for  fonr  weeks  from 
March  Ist  to  March  31st,  1010,  and  exceeded 
the  amount  exempted  as  aforesaid  by  $26.- 
30.  Averring  that  the  garnishee  has  at  all 
times  been  willing  to  pay  to  plaintiff  and 
Into  court  for  It  this  excess  but  that  plaintiff 
has  refused  to  release  the  garnishee  except 
upon  payment  of  the  full  amount  sued  for, 
it  is  further  averred  that  pursuant  to  Per- 
rlna's  notice  and  demand  above  referred  to, 
he  bad  brought  si^t  against  the  garnishee 
for  his  wages  before  a  Justice  of  the  peace 
in  the  proper  town  in  the  state  of  Illinois 
and  that  the  garnishee  had  been  summoned 
therein  and  was  without  any  defense  under 
the  law  of  Illinois  except  as  to  the  $26.30, 
and  being  prevented  by  plaintiff  here  from 
paying  Perrlna's  exemption  given  to  him  un- 
der the  laws  of  Illinois,  Judgment  for  $86.30 
was  rendered  against  the  garnishee  and  in 
favor  of  Perrina  in  his  said  suit,  from  which 
Judgment  the  garnishee  has  appealed  to 
the  Illinois  Circuit  Court,  where  the  case 
Is  now  pending.  The  garnishee,  therefore, 
the  premises  considered,  avers  that  the  Jus- 
tice of  the  peace  before  whom  the  present 
suit  had  been  pending  and  the  circuit  court 
now,  In  natural  Justice  and  equity,  should, 
as  a  matter  of  comity,  give  effect  to  the  Illi- 
nois exemption  law  and  enjoin  plaintiff  from 
further  prosecuting  these  proceedings  and 
discharge  the  garnishee  upon  payment  into 
court  of  the  sum  of  $26.30,  less  a  proper  al- 
lowance by  the  court  for  attorney's  charges. 

Along  with  this  amended  answer,  the  gar- 
nishee filed  a  motion  to  dismiss  the  cause  as 
to  it  This  motion  was  overruled.  It  is  un- 
necessary  to  consider  it  here.  The  cause 
thereupon  went  to  trial  on  the  5th  of  June, 
1911,  before  the  court,  a  Jury  having  been 
waived.  The  evidence  tended  to  establish  the 
averments  of  the  amended  answer,  it  being 
conceded  that  respondent  owed  Perrina  $86.- 
30  for  wages  for  labor  done  In  March,  1910. 

The  law  of  Illinois  above  referred  to  was 
also  put  in  evidence.  Under  a  finding  that 
the  evidence  established  the  above  facts,  the 
trial  court  found  that  $60  of  the  indebted- 
ness of  $86.30  were,  under  the  laws  of  Ill- 
inois referred  to,  exempt  from  attachment 
under  garnishment  proceedings ;  that  the  gar- 
nishee had  duly  tendered  and  offered  to  pay 
into  court  the  $26.30;  that  plaintiff  had  re- 
fused to  release  the  garnishee  or  dismiss  the 
garnishment  except  upon  payment  of  the  full 
sum  of  $86.30.  Whereupon  the  court  found 
that  only  this  sum  of  $26.30  was  subject  to 
garnishment;  that  the  garnishee  had  duly 
tendered  and  offered  to  pay  it  into  court  and 
plaintiff  had  refused  it,  and  the  court  ad- 
Judged  that  the  garnishee  pay  that  sum  into 
the  registry  of  the  court  within  five  days 
from  the  date  thereof,  for  the  use  of  plain- 
tiff, and  that  plaintiff  pay  the  cost  of  the 
proceedings.  From  this  Judgment,  after  in- 
terposing a  motion  for  new  trial  and  saving 
exception  to  the  action  of  the  court  in  over- 


ruling It,  plaintiff  has  duly  perfected  its  ap- 
peal to  this  court 

While  a  number  of  points  are  made  by  the 
learned  and  Industrious  counsel  for  the  re- 
spective parties,  there  are  but  two  which  we 
deem  it  necessary  to  consider  and  determine. 
First,  whether  the  garnishee  could  set  up  the 
wage  exemption,  the  defendant  not  appear- 
ing or  interpleading.  Second,  whether  the 
courts  of  our  state  wiU  recognize  the  stat- 
ute of  Illinois  covering  exemption  of  wages 
for  labor  performed  in  that  state. 

[1]  It  is  urged  by  the  learned  counsel  for 
appellant  that  the  right  to  exemption  of  this 
$15  is  a  personal  privilege  which  can  only 
be  interposed  by  the  debtor  himself,  and  that 
he  not  having  done  so  by  way  of  interplead- 
er or  otherwise  before  the  Justice  of  the 
peace  or  the  circuit  court  of  our  state,  the 
garnishee  cannot  assert  It  for  him.  Counsel 
cites  several  cases  wUch  are  supposed  to  be 
in  support  of  this  contention,  among  them 
Osborne  v.  Schutt,  67  Mo.  712  and  Howland 
V.  Chicago,  K.  I.  &  Pac.  Ry.  Co.,  134  Mo.  474, 
36  S.  W.  29,  which  cases  may  be  said  to  be 
typical  of  the  others.  On  consideration  of 
these  cases,  it  does  not  appear  that  they  are 
applicable  here.  In  those  cases  and  the  like 
it  is  said  that  the  claim  to  exemption  is  a 
personal  privilege,  but  the  exemption  claim- 
ed was  not  alone  wages,  but  exemptions  giv- 
en, for  Instance,  under  section  2180,  Revised 
Statutes  1909.  In  such  cases  the  matter  of 
selection  was  largely  Mrlth  the  debtor  and 
Is. a  personal  privilege,  the  officer  being  re- 
quired to  apprise  him  of  his  right.  It  Is  then 
for  the  debtor  to  elect  most  of  the  article^i 
he  desires  to  have  exempt.  See  sections 
2183,  21S4,  Revised  Statutes  1909.  We  think 
there  is  a  marked  difference  between  the  law 
giving  such  exemptions  and  our  o«-n  law 
(section  2415,  Revised  Statutes  1909),  exempt- 
ing a  certain  amount  of  wages  from  process 
of  garnishment.  It  is  there  expressly  pro- 
vided that  "no  one  shall  be  charged  as  gar- 
nishee for  more  than  ten  per  cent  of  any 
wages,"  etc.  Under  the  Illinois  statute  plead- 
ed and  in  evidence,  "the  wages  for  services 
of  a  wage  earner  who  is  the  head  of  a  fam- 
ily and  residing  with  the  same  to  the  amount 
of  $15  per  week,"  is  not  only  declared  to  be 
exempt  from  garnishment  but  the  law  fur- 
ther provides :  "Every  employer  shall  pay  to 
such  wage  earner  such  exempt  wages  not  to 
exceed  the  sum  of  $15  per  week  of  each 
week's  wages  earned  by  him,  when  due,  upon 
such  wage  earner  making  and  delivering  to 
his  employer,  his  affidavit  that  he  is  such 
head  of  a  family  and  residing  with  the  same, 
notwithstanding  the  service  of  any  writ  of 
garnishment  upon  such  employer,  and  the 
surplus  only  above  such  exempt  wages  shall 
be  held  by  such  employer  to  abide  the  event 
of  the  garnishment  suit."  So  that  by  our 
law,  the  garnishee  is  given  as  afflrmative 
defense,  and  by  the  Illinois  law  he  is  re- 
quired to  pay  the  wages  to  the  wage  earner, 
"notwithstanding  the  service  of  any  writ  of 
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garnishment"  No  personal  privilege  of  the 
debtor  Is  here  involved  as  in  the  Osborne 
and  Howland  Cases,  supra,  and  the  like.  The 
statutes  of  each  state  forbid  the  seizure  of 
the  wages  by  the  process  of  garnishment  and 
declare  that  no  process  of  garnishment  shall 
reach  them.  Our  court  has  recognized  this 
as  a  true  Interpretation  of  our  law.  Thus  In 
Cooper  V.  Scyoc,  104  Mo.  App.  414,  loc.  dt. 
432,  79  S.  W.  751,  loc.  dt  758,  after  setting 
oDt  that  the  plaintiff,  who  was  defendant  in 
the  action  under  which  the  garnishment  had 
been  sned  out  had  claimed  his  exemption  at 
the  beginning  of  the  action  and  had  con- 
tinned  to  make  his  daim  of  exemption  of 
his  wages,  it  Is  said:  "Even  if  he  had  made 
DO  claim  to  his  exempt  wages,  there  is  no 
evidence  that  he  waived  his  right,  and  wlth- 
oat  a  waiver  they  could  not  be  subject  to  the 
process  of  garnishment,"  referring  to  what  is 
DOW  section  2415,  Revised  Statutes  1909. 

Again,  in  Barnes  v.  William  Waltke  &  Co., 
135  Mo.  App.  488,  116  S.  W.  7,  our  court 
answering  the  proposition  that  the  debtor's 
salary  exemption  had  not  been  mentioned 
In  the  garnishee's  answer  and  therefore  was 
waived,  has  said  (135  Uo.  App.  loa  dt  491, 
116  S.  W.  loc.  clt  8):  "No  doubt  It  would 
be  better  to  call  attention  to  such  a  fact  in 
answering,  even  though  the  interrogatories 
make  no  inquiry  about  it  as  those  before  us 
made  none ;  but  we  decline  to  hold  the  omis- 
sion rendered  the  exemption  unavailable  to 
the  garnishee  as  a  defense,  since  the  record 
contains  proof  of  the  essential  facts  that 
Uathias  was  head  of  a  family  and  resident 
of  the  state  aod  this  evidence  was  palpably 
Introduced  to  prove  the  Immunity  of  all  but 
ten  per  cent  of  his  wages  from  levy.  The 
immunity  was  asserted  by  the  testimony  and 
Id  the  motion  for  new  trial,  which  alleged 
an  excessive  Judgment"  The  correctness  of 
this  rule  is  fully  recognized  In  the  decision 
of  our  Supreme  Court  In  Davis  et  al.  v.  Mer- 
edith et  ah,  48  Mo.  263,  where  the  claim  to 
the  wage  exemption  was  made  by  the  gar- 
nishee in  their  answer  and  sustained  by  our 
Supreme  Court 

The  law  of  Illinois  not  only  gives  this 
exemption  to  the  laborer  whenever  it  ap- 
pears that  he  is  the  head  of  a  family  and  re- 
sides with  it  but  exempts  wages  up  to  a 
certain  amount  from  the  process  of  garnish- 
ment and  expressly  requires  the  employer  to 
pa;  Buch  wage  earner  the  exempt  wages.  So, 
Id  effect  does  our  own  statute.  The  exemp- 
tion, therefore.  Is  more  than  a  mere  personal 
privilege  to  be  ^erdsed  by  the  Judgment 
debtor.  It  Is  a  positive  prohibition  against 
the  employer  paying  over  the  wages  spedfled 
nnder  any  process  of  garnishment  and  an 
affirmative  defense  for  the  garnishee  as 
against  that  proceeding. 

The  evidence  in  the  case  amply  sustains 
the  finding  of  the  trial  Judge  that  Perrlna 
was  not  only  a  dtizen  of  the  state  of  Illinois, 
resident  and  domiciled  therein,  but  that  he 
wag  the  head  of  a  family  for  the  whole  pe- 


riod covered  in  this  action,  and  that  he  had 
made  the  sfotntory  demand  required.  If, 
then,  we  are  to  recognize  this  law  of  the 
state  of  Illinois  as  applicable  here,  there  can 
be  no  question  but  that  the  garnishee,  even 
without  the  interposition  of  the  debtor  in 
the  action,  had  a  right  as  a  matter  of  de- 
fense in  the  garnishment  proceedings,  under 
the  law  of  the  state  of  Illinois,  to  set  up  this 
exemption  of  wages. 

[2]  That  brings  us  to  the  other  question 
remaining  for  determination.  That  Is,  wheth- 
er we  are  to  recognize  the  above-mentioned 
statute  of  the  state  of  Illinois.  It  was  duly 
pleaded  and  given  in  evidence. 

[3]  Comity  between  thie  several  state?  and 
the  courts  thereof  has  been  almost  universal- 
ly exercised  throughout  this  country  and 
recognized  as  a  sonnd  prlndple,  particularly 
so  in  the  administration  of  exemption  laws. 
How  far  it  shall  go  is  often  in  question.  The 
injustice  of  fordng  one  who  is  summoned  as 
garnishee  in  the  courts  of  one  state  to  pay 
over  moneys  of  the  debtor  in  his  hands  and 
leaving  him  liable  to  be  compelled,  in  an- 
other state  by  its  courts,  to  again  pay  over 
the  moneys  on  the  same  debt  is  often  as- 
signed as  a  reason  for  its  recognition.  Our 
courts  have  distinctly  recognized  it  in  sev- 
eral cases,  as  see  Banchor  v.  Gregory,  9  Mo. 
App.  102;  Stoeckman  v.  Terre  Haute  & 
Indianapolis .  R.  R.  Co.,  15  Mo.  App.  603; 
Zuppann  v.  Bauer,  17  Mo.  App.  678;  Hurley 
V.  Mo.  Pac.  Ry.  Co.,  67  Mo.  App.  676;  Carey 
y.  Sduneltz,  221  Mo.  132,  119  S.  W.  946.  In 
Stoeckman  v.  Railroad  Co.,  supra,  our  court, 
recognizing  the  rule  as  adopted  by  courts  of 
high  authority,  adds  (15  2[&).  App.  loc.  dt 
508,  referring  to  the  New  York  court):  "And 
the  courts  are  careful  to  say  that  it  is  not 
necessary  that  the  foreign  statute  should 
resemble  the  New  York  statute  in  all  its  de- 
tails. It  is  suffldent  that  the  policy  of  the 
legislation  of  two  states  upon  the  subject  of 
the  right  of  action  for  such  an  injury  is  the 
same." 

In  Zuppann  v.  Bauer,  supra,  after  calling 
attention  to  the  homogendty  of  our  people 
and  the  nature  of  the  federal  union  and  the 
relations  of  the  states  of  the  Union  to  each 
Other,  it  is  said  (17  Mo.  App.  loc.  dt  678): 
"Such  bdng  our  situation  and  relations  intei[ 
sese,  the  doctrine  which  assigns  to  the  stat- 
utes of  a  sister  state  of  the  Union  no  greater 
credit  or  comity  than  would  be  assigned  to 
the  laws  of  a  foreign  state,  seems  to  be  nar- 
row, barbarous,  and  tribal."  In  Carey  v. 
Schmeltz,  supra  (221  Mo.  loc.  dt  136  and  139, 
119  S.  W.  946),  recognizing  the  rule  of  com- 
ity, it  is  said  that  it  is  applicable  when  the 
law  of  the  sister  state  is  not  contrary  to  the 
policy  of  our  own  state. 

[4]  As  will  appear  by  examination  of  the 
authorities  referred  to,  the  courts  of  one 
state  commonly  recognize  the  laws  of  another 
state  when  the  general  policy  of  the  two 
states  on  the  subject  is  alike.  That  this  is 
the  case  with  respect  to  the  statutes  of  lUl- 
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nols  and  those  of  our  own  state  on  tbe  mat- 
ter of  exemption  of  wages  from  garnishment 
proceedings,  is  dear.  There  Is  a  difference 
in  the  amount  of  exemption;  there  is  no 
difference  whatsoever  In  policy. 

Nor  is  recognition  of  the  spirit  of  comity 
confined  to  the  courts.  Our  lawmakers  have 
not  only  recognized  it,  but  enforced  it  by 
the  Act  of  our  General  Assembly,  approved 
April  18,  1911  (Laws  1911,  p.  141).  This  act 
consists  of  three  sectiona  By  the  first,  the 
garnishment  of  wages,  the  attachment  of 
wages,  either  in  an  original  action  by  attach- 
ment or  under  garnishment  proceedings,  is 
prohibited  nnless  personal  service  has  been 
had  npon  the  defendant,  and  unless  the  suit 
be  brought  in  the  county  where  tbe  defendant 
resides  or  in  the  county  where  the  debt  is 
contracted  and  the  cause  of  action  arose  or 
accrued,  and  the  statement  filed  in  the  cause 
and  the  writ  or  summons  of  attachment  or 
garnishment  "shall  affirmatively  show  the 
place  where  the  defendant  resides  and  the 
place  where  the  debt  is  contracted  and  the 
cause  of  action  arose."  The  second  section 
is  distinctly  founded  on  comity.  It  provides 
that  wages  earned  and  payable  out  of  this 
state  "shall  be  exempt  from  attachment  or 
garnishment  in  all  cases  where  the  cause  of 
action  arose  or  accrued  out  of  this  state,  un- 
less the  defendant  in  the  attachment  or 
garnishment  suit  is  personally  .served  with 
process;  and  if  the  writ  of  attachment  or 
garnishment  is  not  personally  served  on  the 
defendant,  the  court  issuing  the  writ  of  at- 
tachment or  garnishment  shall  not  entertain 
Jurisdiction  of  tbe  cause,  but  shall  dismiss 
the  suit  at  the  cost  of  the  plaintiff.  In  all 
actions  commenced  in  this  state  in  which  It 
Is  sought  to  garnish  or  attach  wages,  the 
petition  or  statement  filed  in  such  case  and 
the  summons  or  writ  of  garnishment  or  at- 
tachment shall  affirmatively  show  the  place 
where  the  defendant  resides  and  tl>e  place 
where  the  debt  is  contracted  and  the  canse  of 
action  arose."  By  the  third  section  of  this 
act,  all  acts  or  parts  of  acts  inconsistent  or 
in  conflict  with  it  in  so  far  as  they  are  so 
Inconsistent  and  are  in  conflict,  are  repealed. 
It  Is  true  that  this  act  of  April  18,  1911,  did 
not  go  into  effect  until  the  19th  of  June,  1911, 
and  that  before  the  last  named  date  the  ac- 
tion before  us  had  been  instituted  and  the 
Judgment  rendered,  the  latter  occurring  June 
6th,  1011.  It  win  be  observed  that  there  is 
no  clause  in  this  act  saving  actions  then 
pending.  Whether  this  act  applies  to  this 
action,  even  its  scope,  need  not  now  be  de- 
termined. We  refer  to  it  solely  as  an  em- 
phatic recognition  by  the  General  Assembly 
of  our  state  of  the  law  of  comity  to  as  full 
an  extent,  nearly,  certainly  In  line  with, 
what  Iiad  before  then  been  held  by  the 
courts. 

Under  tbe  Illinois  law  these  wages  up  to 
$15  a  week  are  exempt  from  process  of 
garnishment  there.  Shall  we,  applying  the 
Illinois  law  by  comity,  hold  them  exempt  in 


our  Jurisdiction?  We  answer  this  In  the  af- 
firmative. 

We  aro  not  here  considering  the  question 
of  where  the  debt  of  the  principal  debtor 
was  contracted;  we  confine  ourselves  to  a 
construction  of  the  laws  of  Illinoia,  govern- 
ing the  matter  of  garnishment  for  wages 
earned  in  Illinois  by  one  of  its  residents,  pay- 
able there  and  attempted  to  be  impounded 
here,  and  whether  we  will  recognize  and  give 
effect  to  that  law  in  oar  courts. 

In  recognizing  the  Illinois  law  nnder  tbe 
rule  of  comity,  the  learned  trial  Judge  com- 
mitted no  error.    The  Judgment  is  affirmed. 

NORTONI  and  AliLEN,  JJ.,  concur. 


JOHN  H.  SCHROEDER  WIJnB  ft  LIQUOR 

CO.  V.  WILLIS  COAL  ft  MINING  CO. 

(St  Lonis  Conrt  of  Appeals.     Missouri.     Dee. 

2, 1913.    Rehearing  Denied  Dec.  16,  1913.) 

Appeal  from  St.  Louis  Circuit  Court ;  Daniel 
D.  Fisher,  Judge. 

Action  by  the  John  H.  Schroeder  Wine  &  Liq- 
uor Company  against  the  Willis  Coal  &  Mining 
Company,  garnishee  of  James  KiUian.  From 
an  adverse  judgment,  plaintiff  appeals.  Af- 
firmed. 

Frank  Landwehr  and  Gardner  ft  Pickett,  all 
of  St  Louis,  for  appellant  Dawson  &  Garvin, 
of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  WhUe  there  are  some 
differences  as  to  tbe  amount  of  the  wages  due 
and  the  debts,  and  on  other  minor  points,  tbe 
substantial  points  presented  for  determiniition 
are  the  same  as  those  which  arose  and  are  con- 
sidered in  the  case  of  John  H.  Schroeder  Wine 
&  Liquor  Co.,  Appellant,  v.  Willis  Coal  &  Min- 
ing Co.,  Garnishee  of  Perrina  et  al..  Respond- 
ents, 161  S.  W.  352.  For  the  reasons  stated 
in  the  opinion  in  that,  the  judgment  of  the 
circuit  court  in  this  cause  is  affirmed. 

MOBTONI  and  ALLEN.  JJ.,  concur. 


JOHN  H.  SCHROEDER  WINE  ft  LIQUOR 

CO.  V.  WILLIS  COAL  ft  MINING  CO. 

(St  Louis  Court  of  Appeals.     Missouri.     Dec. 

2, 1913.    Rehearing  Denied  Dec  16,  1913.) 

Appeal  from  St.  Louis  Circuit  Court;  Daniel 
D.  Fisher,  Judge. 

Action  by  the  John  H.  Schroeder  Wine  & 
Liquor  Company  against  the  Willis  Coal  & 
Mining  Company,  garnishee  of  Antone  Cina. 
From  an  adverse  judgment,  plaintiff  appeals. 
Affirmed. 

Frank  Landwehr  and  Gardner  ft  Pickett  all 
of  St  Louis,  for  appellant  Dawson  ft  Garvin, 
of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  WhUe  there  are  some 
differences  as  to  the  amount  of  the  wages  due 
and  the  debts,  and  on  other  minor  points,  the 
substantial  points  presented  for  determination 
are  the  same  as  those  which  arose  and  are  con- 
sidered in  the  case  of  John  H.  Schroeder  Wine 
ft  Liquor  Co.,  Appellant  v.  Willis  Coal  ft  Min- 
ing Co.,  Garnishee  of  Perrina  et  aL,  Respond- 
ents, 161  S.  W.  352.  For  the  reasons  stated  in 
the  opinion  in  that,  the  judgment  of  the  cir- 
cuit court  in  this  cause  is  affirmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 
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SCHBOEDER  t.  WILLIS  COAL  &  MINING 
CO. 

(St  Loais  Court  of  Appeals.     MiBSouri.     Dec 
2, 1013.    Rehearing  Denied  Dec.  16,  1913.) 
Appeal  from  St.  Louis  Circuit  Court;   Daniel 

D.  Fisher,  Judge.  .     . 

Action  by  Joe.  O.  Schroeder,  assignee,  against 

the  Willis  Coal  &  Mining  Company,  garnishee 

of  Morris  Wright.    From  an  adverse  judgment, 

plaintiff  appeals.     Affirmed. 
Frank  Landwehr  and  Gardner  ft  Pickett,  all 

of  St.  Louis,  for  appellant.    Dawson  ft  Garvin, 

of  St.  Louis,  for  respondent 

REYNOLDS,  P.  J.  While  there  are  some 
differences  as  to  the  amount  of  the  wages  due 
and  the  debts,  and  on  other  minor  points,  the 
(ubstantial  points  presented  for  determination 
are  the  same  as  those  which  arose  and  are 
considered  in  the  case  of  John  H.  Schroeder 
Wine  ft  Liquor  Co.,  Appellant,  v.  Willis  Coal 
k  Mining  Co.,  Garnishee  of  Perrina  et  al.,  Re- 
Bpondents,  161  S.  W.  352.  For  the  reasons 
stated  in  the  opinion  in  that,  the  judgment  of 
the  circuit  court  in  this  cause  is  affirmed. 

NORTONI   and   ALLEN,   JJ.,   concur. 


BARTON  LUMBER  CO.  t.  GIBSON. 

(St  Louis  Court  of  Appeals.    Missouri.    Dec. 
2,  1913.) 

1.  JnsncES  OF  the  Peace  (J  174*)— Actions 
—Statement  of  AccotrNT^WAivER. 

Rev.  St.  1909,  i  7413,  provides  that,  tea, 
writ  on  an  account  in  a  justice's  court,  a  bill 
of  items  shall  be  filed,  and  in  all  other  cases  a 
statement  of  the  facts  stating  the  cause  of  ac- 
tion, but  that  no  suit  shall  be  dismissed  or  dis- 
continued for  want  of  any  such  statement,  if 
the  plaintiff  shall  file  a  statement  of  account 
before  the  jury  is  sworn  or  the  trial  commenc- 
ed, or  when  required  by  the  justice.  An  action 
was  tried  in  justice's  court  on  the  theory  that 
an  account  had  in  fact  been  filed;  but  on  ap- 
peal the  record  did  not  show  that  a  hill  of 
items  of  account  had  been  filed,  and  the  de- 
fendant consented  to  the  introduction  of  a  du- 
plicate. Held  that,  not  having  raised  the  ob- 
jection by  timely  motion  in  the  circuit  court, 
the  error  was  waived. 

[EM.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cwit  Dig.  Si  66&-693:  Dec  Dig.  S 
174.*] 

2.  Pleading  (J  424*)— Complaint  —  State- 
UEST  OF  Account. 

A  defendant  may  waive  bis  right  to  insist 
upon  the  filing  of  an  account,  in  accordance 
with  Rev.  St.  1909,  {  1832,  in  an  action  begun 
in  the  circuit  court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  142^1,  1422;    Dec.  Dig.  {  424.*] 

3.  Appeai.  and  Bbbob  (|  1008*)— Findino  or 
Pacts— Effect. 

A  finding  of  facts  has  the  same  force  on 
appeal  whether  requested  below  or  not 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fS  3955-3960,  3962-3969; 
Dec.  Dig.  S  1008.*] 

4.  Account,  Action  on  (|  4*)— Defenses— 
Waiveb. 

Where  plaintiff  accepted  a  note  in  pay- 
ment of  an  account,  and  defendant's  counsel 
agreed  not  to  set  up  the  giving  of  a  note  as  a 
defense  in  case  it  was  returned,  and  plaintiff 


failed   to  return   the  note,  defendant  did  not 
waive  bis  right  to  interpose  that  defense. 

[Ed.  Note.— For  other  cases,  see  Account  Ac- 
tion on.  Cent,  Dig.  {  9;   Dec.  Dig.  §  4.*] 

6.  Account,  Action  on  (J  4*)— Defenses— 
Payment.  .„    ^ 

Where  defendant,  who  purchased  a  bill  of 
goods  from  plaintiff,  gave  a  note  in  payment 
thereof,  the  acceptance  of  the  note  suspended 
the  right  to  sue  for  the  indebtedness  during  the 
time  Sie  note  had  to  run,  although  it  did  not, 
in  the  absence  of  an  express  agreement,  extin- 
guish the  indebtedness,  and  hence  a  suit 
brought  before  the  maturity  of  the  note  was 
premature. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Cent  Dig.  |  9 ;   Dec.  Dig.  §  4.*] 

6.  Appeal  and  Ehbob  (|  1028*)— Revebsal— 

Costs. 

Where  an  action  on  account  was  prema- 
turely brought,  a  judgment  against  defendant 
will  be  reversed,  even  though  he  admitted  he 
either  owed  the  account  or  a  note  given  in  pay- 
ment, for  the  matter  of  costs  alone  is  a  sub- 
stantial right  involved  in  litigation,  for  a  vio- 
lation of  which  judgment  should  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4034 ;    Dec  Dig.  S  1028.*] 

Appeal  from  St  Louta  arcnlt  Court;  Wni. 
M.  Kinsey,  Judge.. 

Action  by  the  Barton  Lumber  Company 
against  Peter  B.  Gibson.  From  a  judgment 
for  plaintiff  in  the  circuit  court  on  appeal 
from  a  justice's  court,  defendant  appeals. 
Reversed  and  remanded. 

Bishop  ft  Cobbs,  of  St  Louis,  for  appel- 
lant Johnson,  Rutledge  ft  Lashly,  of  St 
Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  to  recover 
$496.72,  being  the  sale  price  of  certain  lum- 
ber sold  and  delivered  by  platntiff  to  defend- 
ant. The  suit  was  begun  befo^  a  Justice  of 
the  peace.  Plaintiff  had  judgment,  and  the 
defendant  appealed  to  the  circuit  court, 
where  the  cause  was  tried  before  the  court 
alone,  a  jury  having  been  waived,  resulting 
again  in  a  judgment  for  plaintiff,  from  which 
defendant  prosecutes  this  appeal. 

I.  A  statement  was  filed  with  the  Justice 
of  the  peace,  setting  up  briefly  plaintifTs 
cause  of  action,  and  referring  to  an  itemized 
statement  stated  to  be  thereto  annexed  and 
marked  "Exhibit  A."  The  latter  is  not  pre- 
served In  the  record.  At  the  trial  in  the  cir- 
cuit court  it  developed  that  it  was  not  among 
the  papers  certified  by  the  Justice ;  plalijtUTs 
counsel  stating.  In  response  to  a  query  by  the 
court,  "The  justice's  transcript  has  left  it 
behind;  it  is  not  here."  In  lieu  thereof, 
however,  plaintiff  caused  to  be  identified  and 
introduced  in  evidence  a  paper  shown  to 
have  been  prepared  by  defendant,  and  sent  to 
plaintiff  as  and  for  a  statement  of  the  ac- 
count The  latter  showed  that  the  claim 
was  for  two  car  loads  of  lumber,  giving  the 
car  numbers,  and  for  which,  after  deducting 
certain  charges  and  allowances,  a  balance  of 
$496.72  was  shown  to  be  due  plaintiff. 
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[1 , 2]  One  point  raised  by  appellant  per- 
tains to  the  sufficiency  of  the  statement  filed 
before  the  Justice.  This  is  upon  the  ground 
that  the  record  does  not  show  that  "a  bill  of 
Items  of  the  account"  was  filed,  In  compli- 
ance with  section  7413,  Revised  Statutes 
1909.  But  this  point  we  think  is  not  weU 
taken.  There  was  sufficient  before  the  Jus- 
tice of  the  peace  to  give  him  Jurisdiction  of 
the  cause,  and.  If  the  defendant  wished  to 
avail  himself  of  the  failure  on  the  part  of 
plalntUf  to  file  the  bill  of  Items  of  the  ac- 
count, If  there  was  any  such  failure,  he 
should  have  Interposed  a  timely  motion  or 
objection  In  the  circuit  court  In  this  par- 
ticular a  defendant  may  waive  his  right  to 
insist  upon  the  filing  of  an  account  even  in  a 
suit  begun  In  the  circuit  court,  as  required 
by  section  1832,  Rev.  Stat  1909.  See  Schnei- 
der V.  Johnson,  164  Mo.  App.  loc.  dt  646,  147 
S.  W.  538. 

Here  the  statement  filed  before  the  Justice 
referred  to  an  account  alleged  to  have  been 
thereto  annexed  and  filed  with  the  Justice. 
At  the  trial  In  the  circuit  court  it  was  not 
contended  by  defendant  that  such  account 
had  not  been  In  fact  filed,  and  no  point  re- 
specting the  same  was  made.  No  motion 
was  made  or  objection  Interposed  on  this 
score.  On  the  contrary,  the  account  which 
plaintiff  Introduced  In  evidence  appears  to 
have  been  treated  by  the  court  and  by  both 
parties  as  haWng  been  substituted  for  the 
original  account  referred  to  In  the  statement 
on  file  and  therein  alleged  to  have  been  an- 
nexed thereto.  It  was  upon  this  theory  that 
the  case  'was  tried  below,  and  appellant  did 
not  in  any  manner  complain  thereof  except 
In  Its  motions  for  a  new  trial  and  in  arrest 
Such  being  the  case,  we  think  that  appellant 
Is  now  In  no  position  to  urge  any  error  In 
this  regard  as  ground  for  a  reversal  In  this 
court 

II.  The  only  defense  Interposed  below  per- 
tains to  a  note  shown  to  have  been  executed 
by  the  defendant  to  the  plaintiff  for  the 
amount  of  the  Indebtedness  on  account  of 
the  sale  of  the  lumber  In  question.  The  rec- 
ord discloses  that  this  note  was  dated  Sep- 
tember 21,  1910,  and  was  for  the  amount  of 
the  accounf~sued  upon,  and  payable  on  or 
before  60  days  after  that  date.  It  was  mail- 
ed to  plaintiff,  with  the  request  that  the  lat- 
ter accept  It  In  settlement  of  the  account 
Plaintiff  received  It  on  September  24,  1910, 
accepted  and  retained  it  Upon  presentation 
of  the  note  to  defendant  at  its  maturity, 
payment  thereof  was  refused,  and  plaintiff 
thereupon  caused  the  note  to  be  protested. 
This  action,  however,  had  In  the  meantime 
been  begun,  on  September  27,  1910,  by  a 
representative  of  the  plaintiff;  It  appearing 
that  this  step  was  taken  without  the  knowl- 
edge of  the  plaintiff  at  the  time,  but  In  the 
course  of  the  business  of  plaintiff's  represen- 
tative who  was  acting  for  It. 

It  appears  that  the  suit,  was  continued 
from  time  to  time  In  the  Justice  court,  and 


that  counsel  for  plaintiff  and  defendant,  re- 
spectively, came  to  an  understanding,  where- 
by It  was  agreed  that  the  suit  might  proceed 
to  Judgment  before  the  Justice  of  the  peace 
upon  the  account,  provided  plaintiff's  counsel 
would  deliver  to  defendant's  counsel  the  note 
In  question,  so  that  the  same  might  not  be 
an  outstanding  obligation  against  defendant; 
the  Indebtedness  represented  by  the  account 
and  the  note  being  admitted  to  be  due  from 
plaintiff  to  defendant 

The  circuit  court  made  a  finding  of  facts, 
though  not  thereto  requested.  In  which  the 
court  found  that  the  note  had  not  In  ta.ct 
been  delivered  to  defendant's  counsel,  tboagh 
counsel  for  plaintiff  believed  that  the  same 
had  been  done.  The  court  further  found, 
from  the  letters  and  testimony  respecting 
the  giving  of  the  note,  that  the  latter  was 
accepted  by  the  defendant  In  "settlement  of 
said  account,"  that  the  agreement  later  en- 
tered into  by  defendant's  counsel  respecting 
the  surrender  of  the  note  was  a  waiver  of 
defendant's  right  to  plead  the  acceptance  of 
the  note  bjk  plaintiff,  as  being  in  settlement 
and  payment  of  the  account,  as  a  defense  to 
this  action  on  the  account  Itself,  finding, 
however,  that  the  condition  upon  which  such 
waiver  had  been  made  had  not  been  per- 
formed by  plaintiff. 

The  court  then  proceeded  apparently  to 
treat  ttie  action  as  one  upon  a  lost  note,  en- 
tered judgment  for  the  plaintiff  for  the 
amount  of  the  Indebtedness  and  accrued  In- 
terest, and  ordered  that  execution  be  stayed 
until  the  plaintiff  executed  and  delivered  to 
defendant  a  bond  In  the  sum  of  $1,000,  with 
a  surety  or  sureties  to  be  approved  by  the 
court,  conditioned  that  plaintiff  would  save 
the  defendant  harmless  from  any  loss  or 
damage  which  might  thereafter  accrue  by 
reason  of  any  claim  or  claims  by  any  other 
person  on  account  of  such  note.  The  record 
discloses  that  such  bond  was  given  and  ap- 
proved. 

[3]  So  far  as  concerns  the  facts,  we  are 
concluded  by  the  findings  of  the  trial  court 
It  Is  true  that  the  court  was  not  requested 
to  make  a  finding  of  facts;  but  this  court 
has  expressly  held  that,  where  such  finding 
Is  made,  though  without  request,  it  la  as 
binding  upon  the  appellate  court  as  If  made 
In  compliance  with  a  request  therefor.  See 
Lesau  Advertising  Co.  v.  Castleman,  165  Mo. 
App.  575,  148  S.  W.  433.  And  In  support  of 
the  conclusion  reached  In  that  case  are  dted 
cases  from  other  states  holding  likewise,  de- 
cided under  statutes  similar  to  ours,  viz.: 
Jennings  v.  Jennings,  56  Iowa,  288,  9  N.  W. 
222;  Farwell  Ck>.  v.  Lyklns,  59  Kan.  96,  52 
Pac.  99;  Hamer  t.  Batdorf,  35  Ohio  St 
113 — and  reference  Is  made  to  the  language 
used  In  the  opinion  in  Shlpp  v.  Snyder,  121 
Mo.  155,  25  S.  W.  900,  wherein  our  Supreme 
Court  said:  "The  court  In  this  case,  sitting 
as  a  Jury,  was  under  no  obligations  to  make 
a  special  finding  of  facts;  but,  as  was  his 
privilege,  he  did  so.    The  t&cts  as  found  by 
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bim  an  responstva  to  the  issues  npon  which 
a  judgment  coald  have  been  rendered,  and 
his  functions  as  a  jury  then  ceased.  •  •  • 
And  it  became  his  duty  as  a  court  to  render 
jndgment  on  the  fln'ding,  or,  if  dissatisfied 
with  it  for  any  valid  reason,  to  set  it  aslda" 

[4]  The  court  found  that  the  note  was 
given  in  settlement  of  the  account,  that  the 
agreemoit  made  by  defendant's  counsel  re- 
specting Its  return  was  such  as  to  operate  as 
a  waiver  by  defendant  of  the  defense  respect- 
ing the  note;  but  the  court  then  escpressly 
found  that  such  waiver  was  only  upon  con- 
dition that  the  note  be  returned,  and  found 
tbat  such  condition  had  not  been  performed, 
L  e.,  that  the  note  Iiad  not  in  fact  been  re- 
tamed.  Hence  such  waiver  did  not  attach, 
and  defendant  was  entitled  to  interpose  his 
defense  on  this  score. 

[f]  The  giving  of  a  note  under  such  c'ir^ 
camstances  "suspends  the  right  to  sue  upon 
tiie  indebtedness  during  the  time  the  note 
has  to  run,  and  it  is  treated  aa  a  payment 
thereof  to  tlie  extent  tliat  the  party  to  whom 
the  note  has  been  given  cannot  recover  upon 
the  original  cause  of  action  without  produc- 
ing the  note  on  the  trial  for  cancellation  of 
properly  accounting  for  its  nonprodnction. 
Bnt  in  the  absence  of  an  express  agreement 
to  that  effect,  the  note  does  not  operate  to  ex- 
tinguish the  indebtedness."  Harvesting  Co. 
V.  Blelr^  146  Mo.  App.  374,  124  S.  W.  49,  and 
cases  cited. 

It  is  urged  that,  inasmuch  as  the  transac- 
tion attending  the  giving  of  the  note  by  de- 
fendant and  its  acceptance  by  plaintiff  was 
had  by  correspondence  between  the  parties, 
and  as  the  record  contains  the  letters  pass- 
ing between  them,  the  question  as  to  wheth- 
er the  note  was  taken  in  "settlement"  of  the 
accoimt.  as  found  by  the  trial  court,  is  one  of 
law  to  be  determined  by  the  language  em- 
ployed in  such  letters,  and  that  therefore  we 
are  not  bound  by  the  court's  finding  in  the 
premises.  Bnt,  however  this  may  be,  it  Is 
quite  dear  that,  when  the  note,  bearing  date 
September  21,  1910,  was  accepted  by  plain- 
tiff on  Sei>tember  24,  1910,  it  operated  to  sus- 
pend the  right  to  sue  upon  the  indebtedness 
for  the  time  which  the  note  had  to  run,  to 
wit,  60  days  from  its  date.  See  Harvesting 
Co.  V.  Blair,  supra.  Hence  plaintiff  had  no 
cause  of  action  against  the  drfendant  on 
September  27,  1910,  when  it  instituted  this 
action.  It  is  not  disputed  that  defendant 
was  then  and  is  now  indebted  to  plaintiff  in 
the  sum  for  which  the  action  is  prosecuted; 
however,  it  is  quite  clear  that  defendant  was 
entitled  not  to  be  sued  thereon  until  the 
maturity  of  the  note,  at  which  time  he  might 
have  paid  the  same  without  suit  and  the 
costs  attending  the  same.  The  facts  as 
found  by  the  trial  court  were  such  as  to  pre- 
vent the  waiver  of  this  defense  which  would 
otherwise  have  later  attached.  And  as  such 
finding  is  conclusive  upon  us,  it  seems  al- 
together clear  that  we  are  bound  to  hold  that 


the  plaintiff  was  without  right  to  Institute 
the  action  when  it  did,  and  that  it  was  er- 
ror for  the  trial  court  to  treat  the  action  as 
one  upon  a  lost  note,  and  render  judgment 
for  plaintiff  upon  the  giving  of  a  bond  as 
required  in  such  cases. 

[6]  Respondents  earnestly  insist  that  sub- 
stantial justice  has  been  done  by  the  judg- 
ment of  the  trial  court,  and  hence  such  judg- 
ment should  not  be  reversed.  This  argument 
would  appear  to  Inhere  with  much  force  were 
it  not  for  the  fact  that  defendant  must  be 
deemed  to  be  prejudiced  thereby  as  for  a 
violation  of  his  substantial  right  to  have 
and  recover  the  costs.  It  has  been  frequent- 
ly held  that  the  matter  of  costs  alone  is  a 
substantial  right  involved  in  litigation,  for 
violation  of  which  a  judgment  should  be  re- 
versed. See  State  ex  reL  v.  Dickmann,  146 
Mo.  App.  396,  124  S.  W.  29,  and  cases  dted. 
It  is  true  that  defendant  here  admits  that  he 
owes  "either  the  account  or  the  note."  Nev- 
ertheless, under  the  facts  as  found  by  the 
lower  court,  it  appears  that  defendant's  sub- 
stantial rights  were  violated  by  the  institu- 
tion of  the  suit  prior  to  the  maturity  of  the 
note,  and  that,  in  the  absence  of  a  waiver  of 
its  defense  on  this  score,  the  court  was  with- 
out authority  to  enter  judgment  against  him 
in  this  proceeding.  In  this  view  we  feel  com- 
I)elled  to  hold  that  the  judgment  should  be 
reversed,  and  the  cause  remanded. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J,  con- 
cur. 


HATFIELD  v.  SWIBT, 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec.   1.  1913.) 

1.  TBIAI.   (J   191*)  —  iNSTBtrCTIONS— Pbovino* 
OF  JUBT. 

Where,  in  an  action  for  services  under  a 
contract  of  employment,  there  was  evidence 
tbat  defendant  personally  employed  plaintiff 
at  $100  per  month,  a  request  to  charge  that, 
though  defendant  told  plaintiff  to  take  charge 
of  certain  mules,  that  statement  in  itself  would 
not  constitute  a  contract  on  defendant's  part 
individually  was  properly  refused  as  character- 
izing such  acts  as  a  matter  of  law,  instead  of 
charging  that  the  acts  would  constitute  a  con- 
tract if  accepted  by  plaintiff,  unless  plaintiff 
knew  defendant  was  acting  for  other  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  420-^31,  436;    Dec.  Dig.  (  191.*] 

2.  TaiAL  (5  244*)  — INSTBUCTIONS  — Pamiotj- 

LABiziNo  Evidence. 

A  request  to  charge  that  a  certain  state- 
ment made  by  defendant  to  plaintiff  would  not 
constitute  a  contract  of  employment  on  de- 
fendant's part  individually  was  improper  as 
commenting  on  or  particularizing  certain  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  677-^81 ;   Dec.  Dig.  {  244.*] 

3.  Tbial  (§  260*)  — iNBTBUcnoNS  — REquEST 
TO  Chaboe. 

Defendant  was  not  entitled  to  the  giving  of 
a  request  to  cliarge  where  the  subject  was  amply 
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coTered  by  another  Instmction  given  u  modi- 
fied, though  complaint  was  made  of  the  modi- 
fication which,  however,  could  not  have  misled 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t<  651-659;   Dec.  Dl«.  i  260.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;    W.  K.  Amick,  Judge. 

Action  by  James  A.  Hatfield  against  L.  A. 
Swift  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

John  E.  Dolman  and  Joseph  McDonald, 
both  of  St  Joseph,  for  appellant  Mytton  & 
Parldnson,  of  St  Joseph,  for  respondent 

BUilSON,  P.  J.  This  Is  an  action  on  an 
account  for  services  alleged  to  have  been 
rendered  to  defendant  at  his  request  The 
Judgment  in  the  trial  court  was  for  plalntlfl. 

In  view  of  our  obligation  to  stand  by  the 
verdict  of  a  Jury  when  It  Is  supported  by 
any  substantial  evidence,  we  do  not  discover 
any  good  reason  upon  which  to  base  this  ap- 
peal. Defendant  makes  a  statement  In  de- 
tail of  the  connection  which  he  had  with  the 
St.  Joseph  Stockyards  and  of  the  doings  of 
the  Blalr  Horse  &  Mule  Company  and  the 
Ben  Miller  Mule  Company,  showing  the  lat- 
ter quit  business  In  debt  to  the  former,  etc., 
and  that  plaintiff  had  been  Its  employ^  up  to 
the  time  It  ceased  business. 

Plaintiff's  statement  sets  out  that  defend- 
ant was  a  large  stockholder  In  the  Stock- 
yards Bank  in  St  Joseph,  which  "financed" 
the  above  companies. 

[1]  While  these  matteis  may  have  bad 
their  proper  place  In  giving  a  right  under- 
standing to  the  Jury,  and  enabling  It  the 
better  to  Judge  t>etween  the  conflicting  state- 
ments of  the  parties  as  'appeared  in  their 
testimony,  the  Important  fact  controlling  us 
is  that  there  was  abundant  evidence  in  plaln- 
tUTs  behalf  that  defendant  personally  em- 
ployed him,  and  agreed  to  pay  him  $100  per 
month,  and  the  Jury  so  found.  We  must 
sustain  the  Judgment  rendered  on  the  ver- 
dict, unless  there  is  error  In  refusing  two 
instructions  offered  by  defendant 

[2]  Of  these,  the  first  starts  out  with  the 
erroneous  statement  that,  although  defend- 
ant "told  plaintiff  to  take  charge  of  or  look 
after  what  was  known  as  the  Ben  Miller 
mules,  that  statement  of  itself  will  not  con- 
stitute a  contract  on  the  part  of  defendant 
individually."  To  have  so  characterized  such 
acts,  as  a  matter  of  law,  would  liave  been 
Improper.  It  should  have  stated  that  such 
acts  would  constitute  a  contract  If  accepted 
by  plaintiff,  unless  plaintiff  knew  he  was  act- 
ing for  other  parties.  The  instmction  was 
likewise  Improper  in  the  latter  part  in  com- 
menting or  particularizing  certain  evidence. 

[3]  Besides  this,  all  that  defendant  was  en- 
titled to  on  the  subject  of  whether  he  was 
acting  for  himself  or  for  others  was  em- 
bodied in  the  instruction  which  the  court 


modified.  It  Is  true  that  complaint  Is  made 
of  that  modification;  but  it  Is  apparent  to 
us  that  It  was  proper  enough,  and  could  not 
have  misled  the  Jury.  Furthermore,  since 
these  Instructions  are  bottomed  on  the  con- 
cession that  defendant  did  employ  plaintlfi^ 
the  hyiK>thesia  that  he  must  have  made  tbe 
employment  for  himself  was  improper  un- 
accompanied by  the  qualification  that  plain- 
tiff knew  he  was  not  acting  for  himself. 
This  fault  would  have  Justified  the  court  In 
refusing  entirely  both  Instructions. 

The  Judgment  was  manifestly  for  the  right 
party,  and  Is  affirmed.    AU  concur. 


SHUIiL  T.  CUMMINGS. 

(Kansas    City    Court   of   Appeals.      Missouri. 

Nov.  3,  1913.     BehearW  Denied 

Dee.  1,  1918.) 

1.  PABTinON  (|9*)— VOLTJHTABT  PaBTITION— 

Intebest  of  Husband  of  Obanteb. 

Where  land  belonged  to  a  married  woman 
and  her  brother  as  tenants  in  common,  a  par- 
tition deed  from  the  brother  to  her  and  her  hus- 
band was  not  a  conveyance  of  any  title  to  her 
hnsband,  or  even  to  her,  but  was  a  mere  set- 
ting off  of  tbe  boundaries  to  the  land  she  own- 
ed by  inheritance. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  t<  26-82;    Dec.  Dig.  {  9.*] 

2.  Husband  and  Wife  (|  25*)— Lease— Rec- 
oonition. 

Where  a  husband  leased  property  of  his 
wife  in  which  he  bad  no  interest,  and  tiie  lessee 
took  and  held  possession  for  nearly  four  years 
during  which  the  wife  knew  of  the  lease,  and 
that  her  husband  was  collecting  the  rent,  up 
to  the  time  of  their  divorce,  in  her  petition 
for  which  she  stated  that  her  husband  had  tak- 
en control  of  the  property  and  asked  that  he 
be  required  to  account  to  her,  and  where  she 
afterwards  sold  the  land  to  an  uncle  discount- 
ing the  consideration  on  account  of  the  lease 
and  again  inherited  it  from  the  uncle,  there  was 
such  a  recognition  of  the  lease  that  the  lessee 
became  her  tenant 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  148-151,  153.  154,  625; 
Dec.  Dig.  (  25.*] 

3.  Husband  and  Wifs  (|  138*)— Wife's  Sep- 

ABATE  FBOPEBTT — CONSENT  TO  USE  BT  HUS- 
BAND. 

Though  a  husband,  who  leased  his  wife's 
property,  did  not  have  her  consent  in  writing 
as  die  statute  requires,  there  is  no  reason  why, 
after  her  husband's  deatli,  or  after  divorce,  she 
may  not  ratify  the  lease. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ({  624-^7;  Dec.  Dig.  | 
138.*!l 

4.  Landlobd  AND  Tenant  (i  120*)— Tenant 
AT  Will— Notice  to  Quit. 

Under  the  express  provisions  of  B.  S.  1909, 
{  7883,  a  tenant  at  will  is  entitled  to  30  dayr 
notice  to  quit 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {{  416-426.  432.  433;  Dec. 
Dig.  i  120.*] 

6.  Landlobd  and  Tenant  (f  306*)— Lsask— 
Notice  to  Quit. 

Where  the  petition  alleged  merely  a  right 
to  possession  in  plaintiff,  an  answer  of  general 
denial  was  merely  a  denial  of  such   right  of 
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possession,  and  wai  ntstained  by  a  fallnie  to 
giTe  notice  to  quit 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  {  1313;  Dec.  Di«.  §  306.«] 
&  Appkai,  and  Esbob  ((  837*)  —  Rkcobd — 

FiKDiNos  or  Fact. 

Where  the  bill  of  exceptions  did  not  con- 
tain the  evidence  taken,  but  did  contain  finding 
of  facta,  made  by  the  court  at  the  request  of 
the  parties  without  objection,  such  findings 
might  be  considered  to  determine  whether  the 
conclusions  of  law  drawn  therefrom  were  proper. 

[E:d.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    U    3262-3272,    3274-3277, 
1;  Dec.  Dig.T837.»] 


Appeal  from  Circuit  Court,  Buchanan 
County;  W.  K.  Amlck,  Judge. 

Action  by  Eatberine  Shull  against  Claude 
K  Cnmrnlngs.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

C.  V.  Hickman,  of  St  Josepb,  and  H.  K. 
White,  of  St  Joseph,  for  appellant  W.  S. 
Hemdon,  of  Plattsburg,  for  respondent 

ELLISON,  J.  This  is  an  action  for  the 
possession  of  certain  farm  lands  in  Buchanan 
county  and  rents  thereof.  The  Judgment  in 
the  trial  court  was  for  the  plaintiff  for  the 
possession  and  for  $256.82  as  damages  and 
$33.50  monthly  value  of  rents.  The  title  to 
the  property  Is  not  questioned;  the  controver- 
sy relates  to  defendant's  rights  as  a  tenant 
under  a  certain  lease.  At  the  inception  of 
the  controversy,  plaintiff  was  the  wife  of  A. 
P.  Shull,  but  before  its  close  she  was  di- 
vorced from  him  in  the  year  1909.  The  land 
formerly  belonged  to  plaintiff's  father,  and 
at  his  death  was  Inherited  by  her  and  her 
brother  John.  When  the  father's  land  was 
partitioned,  the  part  now  In  controversy  was 
allotted  to  plaintiff.  Then  she,  in  January, 
1910,  sold  it  to  her  uncle  Francis  B.  Allen, 
and  he,  in  the  following  December,  brought 
this  action  against  defendant ;  but  before  it 
was  reached  for  trial  he  died,  leaving  plain- 
tiff and  her  brother  John  as  his  sole  heirs, 
and  they  divided  the  lands  by  their  respective 
deeds,  John's  deed  being  made  to  her  and 
her  husband.  But  notwithstanding  such  Join- 
der of  the  husband  as  a  grantee,  the  land  In 
controversy  by  force  of  the  law  (as  we 
shall  presently  see)  again  became  plaintiffa 
Then  she  was  substituted  for  her  deceased 
onde  as  party  plaintiff  and  filed  an  amended 
petition,  to  which  defendant  filed  a  general 
denial  by  way  of  answer,  upon  which  plead- 
ings the  case  went  to  trial  by  the  court  with- 
out a  Jury. 

[1]  It  seems  the  plaintUTs  husband,  before 
they  were  divorced,  thought  he  had  an  in- 
terest in  the  land,  perhaps  an  estate  by  the 
entirety,  and  he  made  the  lease  to  defend- 
ant for  five  years  by  reason  of  which  the  lat- 
ter dahns  he  has  yet  a  right  to  possession. 
But  this  idea  of  the  husband's  was  ill  found- 
ed. Though  the  deed  was  made  to  him  and 
plaintiff,  be  took  no  interest,  as  the  land 
deeded  was  already  hers  as  tenant  in  com- 


mon with  her  brother  and  coheir,  and  the 
deed  from  him  was  not  a  conveyance  of  title 
even  to  her,  much  less  to  her  husband.  It 
was  merely  setting  off  the  boundaries  to 
land  she  owned  by  title  through  inherit- 
ance from  her  nnde.  Whltsett  v.  Wamack, 
159  Mo.  14,  59  S.  W.  961,  81  Am.  St  Rep. 
339 ;  Starr  v.  Bartz,  219  Mo.  47,  68,  117  S. 
W.  1125. 

[2, 3]  However  erroneous  the  view  was  as 
to  the  husband's  right  to  make  the  lease,  be 
did  It,  and  defendant  took  and  held  posses- 
sion under  It  from  August,  1906,  without 
molestation,  near  four  years,  and  during  this 
time  plaintiff  knew  of  the  lease  and  that  her 
husband  was  collecting  the  rent  up  to  the 
time  of  the  divorce.  And  when  she  after- 
wards sold  the  land  to  her  unde,  the- lease 
was  known  to  him  and  recognized  by  both; 
the  consideration  money  was  discounted  or 
lessened  on  account  of  the  lease.  In  addition 
to  this,  plaintiff  stated  in  her  petition  for 
divorce  that  her  husband  had  taken  con- 
trol of  the  property  and  was  collecting  the 
rents  thereof,  and  she  asked  that  he  be  re- 
quired to  account  to  her. 

Id  our  opinion  there  was  a  distinct  recog- 
nition of  the  lease  by  both  plaintiff  and  her 
uncle.  The  uncle  being  charged  with  notice 
and  recognition  o'f  the  lease  when  he  bought 
the  land  from  plaintiff  (Martin  v.  Jones,  72 
Mo.  23 ;  Drey  v.  Doyle,  99  Mo.  459,  12  S.  W. 
287;  Freeman  v.  Moffltt,  119  Mo.  280,  25  S. 
W.  87),  she,  as  his  heir  and  substitute  for  Mm 
in  carrying  on  this  action  after  his  death, 
would  be  bound  by  the  notice  to  lilm  and  by 
his  recognition  of  the  lease,  even  If  she  had 
no  other  notice.  Suppose  that  Francis  had  - 
not  died  after  beginning  tUs  action,  but,  In- 
stead, bad  deeded  the  land  to  another  In  the 
way  plaintiff  deeded  It  to  him,  and  that  other 
had  had  himself  substituted  as  party  plain- 
tiff; could  It  be  doubted  that  such  other 
stood  in  the  shoes  of  Francis?  Plaintiff  is  in 
the  same  position  such  a  purchaser  would 
have  been ;  she  is  chargeable  with  the  same 
notice  that  bound  her  uncle. 

Nothing  is  gained  for  plaintiff  by  the  fact 
that  she  never  gave  her  husband  her  con- 
sent in  writing  that  he  might  lease- her  land 
and  collect  the  rent  For  it  Is  enough  that 
her  uncle,  through  whom  she  claims,  was 
chargeable  with  a  recognition  of  the  lease 
as  above  shown.  But  if  more  than  this  were 
required.  It  Is  found  in  her  conveyance  to 
her  uncle,  which  was  after  she  became  sole. 
We  think  plaintiff  is  In  error  In  her  con- 
tention that  what  we  are  terming  a  recogni- 
tion by  plaintiff  was  a  ratification  and  to  be 
effective  must  have  been  in  writing  because 
original  consent  had  to  be  in  that  form. 
Though  &  married  woman's  consent  to  her 
husband's  use  of  her  property  must  be  in 
writing  as  the  statute  requires,  yet  there  is 
no  reason  why  she  may  not  deal  with  the 
property  as  any  other  person,  after  death  or 
divorce  has  separated  her  from  him. 
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[4]  In  view  of  tbe  foregoing,  It  must  be  ad- 
mitted that  defendant  was  not  a  trespasser 
In  his  oocnpancy  of  the  land.  He  was  an  oc- 
cupant nnder  a  claim  as  tenant  He  regular- 
ly paid  bis  rent.  Plaintiff  sought  in  her  di- 
vorce action  to  bare  such  rent  diverted  to 
her  and  that  her  husband  be  enjoined  from 
collecting  more  of  it  In  all  the  circumstanc- 
es which  we  have  stated,  he  became  plaintiff's 
tenant  And  whether  a  tenant  from  year  to 
year,  or  at  will,  Is  of  no  consequence,  since. 
If  tbe  former,  he  was  entitled  to  60  days' 
notice  to  quit  and,  if  tbe  latter,  30  days,  and 
be  has  had  neither.  Sections  7882,  7883,  R. 
S.  1909. 

[5]  But  plaintiff  Insists  that  defendant  de- 
nied her  title,  and  therefore  Is  in  the  position 
of  a  tenant  denying  title,  which  makes  notice 
to  quit  unnecessary.  Tbe  pleadings  do  not 
bear  this  out  Tbe  answer  is  merely  a  gen- 
eral denial  of  the  allegations  of  tbe  petition, 
and  the  latter  does  not  plead  title  in  tbe 
plaintiff,  but  merely  a  right  to  tbe  possession. 
Tbe  denial  was  merely  a  denial  of  such  right, 
and  it  is  sustained  by  a  failure  to  give  no- 
tice to  quit 

[6]  The  bill  of  exceptions  does  not  con- 
tain the  evidence  taken,  but  does  contain  a 
finding  of  facts  made  by  tbe  court  at  the 
request  of  the  parties,  and  after  being  made 
was  not  objected  to  by  either  party.  On 
these  facts  we  have  concluded  tbe  conclusion 
of  law  was  erroneous.  We  will  say  that 
tbe  trial  court  concluded  from  the  facts  that 
defendant  was  a  tenant  at  will,  but  seems 
to  have  overlooked  the  statute  above  cited  re- 
quiring 30  days'  notice  to  quit  in  such  char- 
acter of  tenancy. 

The  Judgment  is  reversed.    All  concur. 


MITCHELL    v.    GERMAN    COMMERCIAL 

ACCIDENT  CO. 

(St  Louis  Court  of  Appeals.     Missouri. 

Dec.  2,  1913.) 

1.  INSUBANCE  (J  452*)— Accident  Iksubance 

— OONSTKUCTION    OF   POLICY— RiSK. 

Under  policy  aeainst  loss  of  life  from  in- 
juries caused  exclusively  by  external,  violent 
and  accidental  means,  resulting  in  death  with- 
in 30  days  therefrom,  received  while  riding  as  a 
passenger  in  a  place  regularly  provided  for  the 
transportation  of  passengers  within  a  surface 
car  or  other  public  conveyance,  in  consequence 
of  accident  causing  actual  and  material  damage 
to  the  conveyance,  the  beneficiary  of  one  killed 
while  attempting  to  board  a  street  car,  but  who 
had  not  become  a  passenger,  could  not  recover. 
[EM.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1164,  1173,  1174;  Dec.  Dig.  | 
452.*] 

2.  InSUBANCK      (J      146*)  —  POUCT  —  LlBEBAL 
CONSTBUCTION. 

Language  employed  in  insurance  jKtlicy  is 
to  be  construed  so  as  to  effectuate  tbe  insur- 
ance, and  not  so  as  to  defeat  it  for  the  insur- 
ance is  the  very  object  and  purpose  of  the  pol- 
icy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Diff.  §!  292,  294-298;   Dec.  Dig.  {  146.*] 


3.  Inbukancb  (S  146*)  —  Pomct  —  Cokstbttc- 

TioN  Against  Instjbeb. 

Where  the  language  employed  in  a  policy 
is  in  the  least  doubtful,  it  is  to  be  more  strictly 
construed  against  the  insurer  who  selects  it 
and  incorporates  it  into  tbe  policy,  and  in  such 
a  way  as  to  protect  the  insured,  and  hence, 
where  words  are  susceptible  of  the  interpreta- 
tion given  them  by  the  insured  to  afford  indem- 
nity, they  will  be  80  construed,  although  the  in- 
surer in  fact  intended  otherwise. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  U  292,  294-298 ;    Dec.  Dig.  i  146.*J 

Appeal  from  St  Louis  Circuit  Court; 
Charles  Glaflln  Allen,  Judge. 

Action  by  Katherine  Mitchell  against  the 
German  Commercial  Accident  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Barclay,  Fauntleroy,  Cullen  &  Ortbweln, 
Igoe  &  Carroll,  and  Wm.  R.  Gilbert,  all  of  St 
Louis,  for  appellant  Jones,  Jones,  Hocker 
&  Davis,  of  St  Louis,  for  respondent 

NORTONI,  J.  This  is  a  suit  on  a  policy 
of  accident  insurance.  At  the  conclusion  of 
tbe  evidence  the  court  gave  judgment  for 
defendant  as  a  conclusion  of  law,  and  plain- 
tiff prosecutes  the  appeal. 

It  appears  that  plaintiff  is  the  widow  of 
Charles  C.  Mitchell,  the  insured,  and  as  such 
she  Is  tbe  beneficiary  in  the  policy.  Charles 
C.  Mitchell,  plaintiff's  insured  husband,  came 
to  his  death  from  injuries  received  while 
attempting  to  board  a  moving  street  car  in 
the  city  of  St  Louis,  but  before  he  bad  en- 
tered the  same.  The  suit  is  for  $1,000,  the 
death  benefit  specified  in  the  policy,  provided 
death  occur  from  accidental  cause  while  the 
insured  is  riding  as  a  passenger  in  a  place 
regularly  provided  for  the  transportation  of 
passengers  within  a  car. 

It  is  argued  for  plaintiff  that  the  $1,000 
death  benefit  vouchsafed  in  tbe  policy  obtains 
in  favor  of  plaintiff  If  the  death  shall  be 
caused  from  any  external  or  violent  injury 
occasioned  through  accident,  and  tbe  question 
for  consideration  relates  alone  to  an  inter- 
pretation of  tbe  policy  provision  touching  this 
subject-matter.  So  much  of  the  policy  as  is 
relevant  will  be  copied  here.  After  prelimi- 
nary recitals,  the  policy  stipulates  insurance 
as  follows: 

"A.  In  tbe  sum  of  |1,000  for  loss  of  life,  or 
special  features — 

Loss  of  both  entire  eyes,  meaning  total,  per- 
manent, and  Irrecoverable  loss  ot  the  sight  ot 
both  eyes  tSOO 

Loss  of  both  entire  hands,  by  actual  and  com- 
plete severance  at  or  above  the  wrists tMO 

Loss  ot  both  entire  feet,  by  actual  and  com- 
plete severance  at  or  above  the  ankles ^00 

Loss  of  one  entire  hand  and  one  entire  toot,  by 
actual  and  complete  severance  at  or  above  the 
wrist  and  ankle (SO 

Loss  of  one  entire  hand,  by  actual  and  com- 
plete severance  at  or  above  the  wrist }1M 

Loss  ot  one  entire  foot,  by  actual  and  com- 
plete seTcrance  at  or  above  the  ankle |10O 

Loss  of  one  entire  eye,  meaning  total,  perma- 
nent, and  irrecoverable  loss  ot  the  sight  ot 
one  eye  fSt 
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"ProTided  such  Injuries  are  effected  exclu- 
sively by  exterual,  violent,  and  accidental 
means,  which  shall.  Independently  of  all  other 
causes,  immediately,  contluuously,  and  whol- 
ly disable  the  insured,  or  be  the  sole  cause 
of  the  death,  or  dismemberment,  or  loss  of 
sight  of  the  insured,  within  thirty  days  from 
the  date  of  the  event  causing  such  injury, 
and  said  Injuries  to  the  insured  shall  occur 
wbile  riding  as  a  passenger  in  a  place  regu- 
larly provided  for  the  transportation  of  pas- 
sengers, within  a  surface  or  elevated  railroad 
car,  steamboat,  or  other  public  conveyance 
provided  by  a  common  carrier  for  passenger 
service  only,  including  a  passenger  elevator, 
and  In  consequence  of  a  collision  or  other 
accident  causing  actual  and  material  damage 
to  the  conveyance  in  which  the  insured  Is 
so  riding." 

[1-3]  By  way  of  condensation,  we  may 
eliminate,  for  the  moment,  the  several  specl- 
fications  for  loss  of  eyes,  hands,  feet,  etc., 
and  consider  that  alone  which  pertains  to 
the  loss  of  life,  for  such  Is  the  case  in  Judg- 
ment In  such  circumstances  the  policy  pro- 
Wdes  Insurance:  "A.  In  the  sum  of  $1,000 
for  loss  of  life  «  «  •  provided  such  In- 
juries are  effected  exclusively  by  external, 
violent,  and  accidental  means  which  shall, 
independently  of  all  other  causes  •  *  * 
be  the  sole  cause  of  the  death-  *  •  • 
within  thirty  days  from  the  date  of  the 
event  causing  such  injury,  and  said  injuries 
to  the  insured  shall  occur  while  riding  as 
a  passenger  in  a  place  regularly  provided  for 
the  transportation  of  passengers  within  a 
surface  or  elevated  railroad  car,  steamboat, 
or  other  public  conveyance  provided  by  a 
common  carrier  for  passenger  service  only, 
inclnding  a  passenger  elevator,  and  in  conse- 
quence of  a  .collision  or  other  accident  caus- 
ing actual  and  material  damage  to  the  con- 
veyance in  which  the  insured  Is  so  riding." 
It  la  conceded  here  that  there  was  no  col- 
lision or  other  accident  causing  actual  and 
material  damage  to  the  street  car  plaintiff's 
busband  sought  to  board,  and  It  is  conced- 
ed, too,  that  he  had  not  attained  a  place  with- 
in the  car,  for  he  met  his  death  on  the  street 
in  an  attempt  to  take  passage  on  the  convey- 
ance. The  language  of  the  policy  Is  entirely 
clear  to  the  effect  that  insurance  In  the  sum 
of  $1,000  for  accidental  death  is  vouchsafed 
only  In  those  cases  where  the  injuries  re- 
ceived which  result  In  death  occur  while 
riding  as  a  passenger  In  a  place  regularly 
provided  for  the  transportation  of  passengers 
by  a  common  carrier,  etc.  The  proviso  of 
the  policy  above  copied  goes  to  the  effect,  not 
only  that  the  injuries  from  which  the  death 
results  shall  be  effected  exclusively  by  ex- 
ternal, violent,  and  accidental  means,  but 
through  the  conjunction  "and"  stipulates 
that  it  Is  provided,  as  a  condition  of  the 
insurance  as  well,  the  Injuries  to  the  in- 
sured shall  occur  while  riding  as  a  passenger, 
etc.   This  is  entirely  clear. 

There  can  be  no  doubt  of  the  rule  of  com- 


stmctlon  which  obtains,  to  the  effect  that 
language  employed  in  insurance  policies  Is 
to  be  construed  so  as  to  effectuate  the  insur-  . 
ance,  and  not  for  the  purpose  of  defeating 
it,  for,  It  is  said,  the  Insurance  vouchsafed 
is  the  vary  object  and  purpose  of  the  con- 
tract It  Is  true,  too,  that  if  the  language 
employed  In  the  policy  is  in  the  least  doubt- 
ful, it  is  to  be  more  strictly  construed  against 
the  company  who  selects,  and  incorporates 
it  into  the  policy,  and  In  such  a  way  as  to 
protect  the  Interests  of  the  insured,  who  has 
paid  a  consideration  for  the  indemnity.  See 
Stlx  V.  Travelers'  Indemnity,  etc.,  Co.,  157 
S.  W.  870,  872.  Therefore,  as  another  court 
has  expressed  It,  if  the  words  employed  In 
the  policy  are  susceptible  of  the  Interpreta- 
tion given  them  by  the  insured  to  afford 
Indemnity,  they  will  be  so  construed  although 
the  Insurer  in  fact  Intended  otherwise.  See 
La  Force  v.  Williams  City  Ins.  Co.,  48  Mo. 
App.  518,  630.  Under  this  rule  of  construc- 
tion. It  Is  urged  the  policy  should  be  inter- 
preted here  as  one  providing  indemnity) 
against  every  death  resulting  from  external 
injuries  received  through  an  accidental  cause, 
for  it  is  said  that  a  subsequent  provision  of 
the  policy  implies  as  much  in  discriminating 
between  injuries,  "fatal  or  otherwise,"  and 
therefore  suggests  the  thought  that  the  in- 
juries contemplated  in  the  portion  of  the 
policy  above  copied  which  are  covered  only 
when  riding  within  the  passenger  car  are 
those  other  than  from  which  death  ensues. 
Among  the  conditions  printed  on  the  policy,  It 
Is  stipulated  that  "this  Insurance  does  not 
cover  •  •  •  injuries,  fatal  or  otherwise, 
resulting  from  vertigo  or  from  exposure  to 
unnecessary  danger  •  •  •  or  while  rac- 
ing," etc.  Because  this  exemption  from  lia- 
bility for  loss  on  account  of  such  injuries, 
fatal  or  otherwise,  provided  In  terms  In  this 
condition  of  the  policy  does  not  include  as 
well  an  express  exemption  from  liability  for 
death  from  accident  when  not  riding  as  a 
passenger  within  the  car,  it  is  urged  the 
prior  provisions  of  the  policy  should  be  con- 
strued as  limiting  the  Insurance  on  the  con- 
dition of  being  a  passenger  within  the  car 
to  those  injuries  only  from  which  death  does 
not  ensue.  -But  we  are  unable  to  discern 
anything  in  this  portion  of  the  policy  which 
should  be  regarded  as  enlarging  the  cove- 
nant of  Indemnity  in  the  provisions  above 
set  forth.  It  is  obvious  this  condition  of  the 
policy  provides  an  exemption  in  certain  cases 
which  might  be  otherwise  included  as  within 
the  covenant  of  Insurance;  but  it  is  equally  ob- 
vious that  the  covenant  of  Insurance  whereby 
11,000  Is  stipulated  in  event  of  death  does  not 
include  a  death  from  accident,  except  it  oc- 
cur while  the  Insured  is  a  passenger.  Though 
it  be  that  the  language  of  Insurance  contracts 
Is  to  be  construed  most  favorably  to  the  in- 
sured and  against  the  insurer  with  a  view 
to  effectuating  the  Insurance,  and  that  all 
doubtful  language  is  to  be  resolved  in  favor 
of  the  Insured,  the  courts  are  not  authorized 
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to  seize  npon  certain  and  definite  covenants 
expressed  In  plain  English  with  violent 
hands,  and  distort  them  so  as  to  Include  a 
risk  clearly  exdaded  by  the  Insnrance  con- 
tract 

The  judgment  should  be  affirmed.    It  is  so 
ordered. 

BEYNOLDS,  P.  J.,  and  AIXEN,  J.,  concur. 


BARBEB  ASPHALT  PAVING  CO.  t. 
FIELD  et  aL 

(Kansas  (>ity  Gonrt  of  Appeals.     MissourL 
Oct  6,  1913.) 

1.  McnlCIFAL    OOBPOBATIONB    ((    558*)  —  TAX 

Bills— Natubb  of  Action. 

An  action  to  enforce  the  lien  of  a  special 
tax  bill  Isaoed  nnder  Kansas  City  charter,  per- 
mitting such  suits  against  owners  of  the  land 
charged,  but  proTidink'  that  only  the  title  and 
interest  of  the  defendants  shall  be  affected  by 
the  proceedings,  is  not  one  in  rem  until  juris- 
diction of  the  subject-matter  is  acquired. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  I  1265;  Dec  Dig.  § 
658.*] 

2.  MumOIFAL   COBPOBATIONB    (i   665*)  —  TAX 

Bills— Action  to  Enfobce— Intkbebi  Ajt- 

FECTED. 

An  action  to  enforce  a  special  tax  bill, 
brought  under  Kansas  City  charter,  providing 
that  the  owners  of  any  interest  in  the  land 
charged  may  be  made  defendants,  but  only  their 
right  or  interest  in  the  land  shall  be  affected, 
can  only  be  maintained  against  one  owning 
some  interest  in  the  land  when  the  action  is 
brought 

[£d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1274;  Dec  Dig.  i 
565.*] 

3.  Deeds  (J  38*)— Validitt— Descbiptiok. 

A  deed  which  did  not  contain  a  sufficient 
description  of  the  land  conveyed  was  invalid 
on  its  face,  and  did  not  convey  any  title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {{  65-79;    Dec  Dig.  {  38.*] 

4.  Deeds  (J  194*)— Pbebuuftion  or  Dkliv- 

EBT. 

It  is  presumed  that  a  deed  was  not  de- 
livered so  as  to  become  operative  until  after 
the  date  of  its  acknowledgment 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  If  574-583,  623,  634;    r>ec  Dig.  i  194.*] 

6.  Deeds  (J  67*)— Deliveby. 

A  deed  which  was  presumptively  not  deliv- 
ered so  as  to  become  operative  until  after  the 
date  of  its  acknowledgment  did  not  when  de- 
livered, relate  back  to  its  date  or  to  the  date 
of  a  prior  executed  void  deed  between  the  par- 
ties, at  least  not  for  the  purpose  of  conveying 
title  as  of  those  dates  so  as  to  uphold  an  ac- 
tion on  a  special  tax  bill  against  the  grantee, 
who  did  not  otherwise  have  title  at  that  time. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  145-148;    Dec  Dig.  |  67.*] 

Appeal  from  drcolt  Court,  Jackson  Coun- 
ty;  Thos.  J.  Seehom,  Judge. 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  Annie  Camp  Field  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 


Scarrltt,  Scarritt,  Jones  ft  Miller,  of  Kan- 
sas C^ty,  for  appellant  Gage,  Ladd  &  Small 
and  R.  H.  Field,  all  of  Kansas  City,  for  x<»- 

spondents. 

JOHNSON,  J.  This  suit  was  begun  In 
the  circuit  court  of  Jackson  county  May  29, 
ld02,  on  a  special  tax  bill  issued  to  plain- 
tifC  by  Kansas  City,  September  28,  1897,  for 
paving'  Tenth  street  between  Broadway  and 
Summit  streets.  The  tax  bill  was  Issued 
against  lot  1,  block  6,  Coates  addition  to 
Kansas  dtj,  and  the  petition  alleged  that 
the  defendants,  Sarah  McLean,  Annie  Camp 
Field,  and  Richard  H.  E^eld,  owned,  or  claim- 
ed to  own,  the  land.  Subsequently  plalntifF 
dismissed  Sarah  McLean  from  the  suit  and 
proceeded  against  the  remaining  defendants,^ 
who  are  husband  and  wife.  They  filed  sep- 
arate answers  disclaiming  any  beneficial  in- 
terest in  the  land  at  the  time  of  the  com- 
mencement of  the  suit,  and  the  answer  of 
Mrs.  Field  interposed  other  defenses,  but 
in  the  view  we  take  of  the  case  we  do  not 
find  it  necessary  to  refer  to  them.  A  jury 
was  waived,  and  the  court  after  hearing  the 
evidence,  rendered  judgment  for  defendants. 
An  appeal  was  allowed  plaintiff  to  the  Su- 
preme Court,  on  the  ground  that  title  to  real 
estate  was  involved  in  the  action,  but  that 
court  ruled  that  no  such  issue  was  Involved 
and  transferred  the  case  to  this  court 

On  May  24,  1895,  Sarah  McLean,  who,  at 
the  time,  resided  in  California  and  was  the 
owner  of  the  lot,  entered  into  a  written  con- 
tract with  George  H.  Camp  who  lived  in 
Georgia,  by  the  terms  of  which  she  sold  and 
agreed  to  convey  the  lot  by  proper  warranty 
deed  to  the  said  Camp,  who  was  the  father 
of  the  defendant  Annie  Camp  Field.  This 
contract  was  acknowledged  by  Sarah  Mc- 
Lean, and  was  filed  for  record  in  the  office 
of  the  recorder  of  deeds  of  Jackson  coun- 
ty on  May  25,  1895.  Camp  i>erformed  the 
conditions  of  the  contract,  and  on  June  1, 
1895,  Sarah  McLean,  at  his  request,  executed 
and  delivered  to  his  daughter,  Annie  Camp 
Held,  a  warranty  deed  to  the  lot  This  deed 
was  acknowledged  and  filed  for  record  on 
the  date  of  its  execution,  but  was  invalid  be- 
cause of  its  failure  to  contain  a  sufficient 
description  of  the  lot  Acting  in  the  be- 
Uel  that  the  deed  conveyed  to  her  the  fee- 
simple  tittle,  Mrs.  Field,  on  September  18, 
1895,  executed  and  delivered  to  her  father  a 
written  instrument  in  which  she  declared 
that  she  held  the  title  to  the  lot  in  trust  for 
him.  This  declaration  was  not  acknowledged 
or  recorded,  but  defendants  contend  that 
plaintiff  had  actual  knowledge  of  Its  exist- 
ence. To  support  this  contention,  evidence 
was  Introduced  by  defendants  to  the  effect 
that  from  the  date  of  the  purchase  of  the 
lot  by  Mr.  Camp  to  that  of  the  commence- 
ment of  this  suit  the  defendant  Field,  acting 
as  Camp's  agent,  leased  the  premises  to  ten- 
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ants;  tbat  Camp's  name  appeared  in  the 
leases  as  lessor,  and  tbat  the  taxes  assessed 
against  the  lot  were  paid  by  Field  as  fbe 
agent  of  Camp,  to  whom  the  tax  receipts 
were  issued. 

The  declaration  of  trust  Indnded  other 
property  than  the  lot  in  controversy,  and  in 
Karch,  1900,  was  introduced  in  evidence  by 
defendants  in  another  suit  betwem  the  same 
parties  then  pending  in  a  federal  court  over 
tax  bills  issued  against  such  other  property 
for  a  dlfFerent  improvement  from  that  in 
question.  The  attorneys  wlio  represented 
plalndfC  in  that  suit  were  the  same  as  those 
now  appearing  for  plaintiff,  and  defendants 
ioslat  that  the  notice  they  received  of  the 
existence  of  a  declaration  of  trust  affecting 
lot  1,  block  6,  Coates'  addition  to  Kansas 
City,  constituted  actual  notice  to  plaintiff, 
tbdr  client  On  the  other  hand,  one  of  the 
attorneys  testified  that  their  employment  by 
plaindfl  was  special  and  not  general,  and, 
as  the  present  controversy  had  not  arisen  at 
the  time  of  the  proceedings  In  the  federal 
court,  they  took  no  note  of  a  tact  wholly  Ir- 
relevant  to  the  Issues  in  that  case  or  to  any 
other  case  in  which  they  had  been  specially 
employed  by  plaintiff.  Under  date  of  April 
23,  1902,  a  warranty  deed  to  correct  the  er- 
ror In  the  former  deed  was  executed  by  Sarah 
McLean  Campbell  (nie  Sarah  McLean)  and 
her  husband  to  Mrs.  Field,  but  this  deed  was 
not  acknowledged  until  June  2,  1902,  three 
days  after  the  beginning  of  this  suit  It 
was  aied  for  record  July  2,  1902.  The  char- 
ter of  Kansas  City  in  force  at  the  times  of 
the  issuance  of  the  tax  bills  and  of  the  insti- 
tntlon  of  this  suit  provided  that  "suits  on  spe- 
cial tax  bUls  *  *  •  may  be  brought  In 
any  court  of  competent  jurisdiction.  *  •  • 
All  or  any  of  the  owners  of  the  land  charged 
or  of  any  Interest  or  estate  therein  may  be 
made  defendants  in  any  suit,  but  only  the 
light,  title,  interest,  and  estate  of  the  par- 
ties made  defendants  in  any  such  suit  shall 
be  affected  or  bound  thereby,  or  by  the  pro- 
ceedings therein.  *  *  *  It  shall  be  suffi- 
cient for  the  plaintiff  in  any  suit  to  plead  the 
making  and  issuing  of  the  tax  bill  sued  on, 
giving  the  date  and  contents  thereof,  if  any, 
and  to  allege  that  the  party  or  parties  made 
defendants  own'  or  claim  to  own  the  land 
charged  or  some  estate  or  interest  therein." 

[1]  An  action  to  enforce  the  Uen  of  a  8i>e- 
dal  tax  bill  issued  under  these  provisions  Is 
not  in  rem  until  after  Jurisdiction  of  the  sub- 
ject-matter has  been  acquired  by  the  court 
in  which  the  action  is  being  prosecuted. 
Land  &  Lumber  Co.  v.  Bippus,  200  Mo.  688, 
98  S.  W.  546. 

[2]  In  .order  to  confer  such  Jurisdiction, 
the  action  must  have  a  defendant,  or  defend- 
ants, who  own  the  land  sought  to  be  charged 
or  gome  Interest  or  estate  in  it,  and  the  Judg- 
ment can  affect  only  such  interest  or  es- 
tate. The  action  must  fall  unless  it  be  pros- 
ecuted against  a  defendant  owning  some  in- 
vest or  estate  in  the  land  (Perkinson  t. 


Meredith,  158  Mo.  457,  59  S.  W.  1099;  Park- 
er-Washington Co.  V.  Kemper  Inv.  cio.,  143 
Mo.  App.  244,  128  S.  W.  271),  since  without 
such  defendant  the  court  could  not  acquire 
jurisdiction  of  the  subject-matter.  "The 
chief  object  in  having  the  owner  brought  in 
would  seem  to  be  to  enable  him  to  contest 
the  validity  of  the  proceedings  as  a  charge 
upon  his  property,  and  to  discharge  the  lien, 
if  he  so  desires,  without  sale  thereof."  Vance 
V.  Corrlgan,  78  Mo.  94.  "But  it  has  been  rul- 
ed in  similar  cases  that  the  record  owner 
would  be  the  proper  party  unless  the  true 
owner  was  known  to  the  holder  of  the  bill. 
*  *  *  It  seems  to  be  considered  that  if 
the  owner  of  the  property  fails  to  record  his 
deed,  and  a  tax  Hen  holder  brings  his  action 
against  one  who  appears  to  be  the  owner  by 
the  record,  not  having  notice  of  the  title  of 
the  real  owner,  and  proceeds  to  Judgment 
and  sale,  it  will  carry  the  title  in  a  way  sim- 
ilar to  the  Instance  of  one  purchasing  from 
the  record  owner  without  notice  of  any  other 
title."  Parker-Washington  Co.  v.  Kemper 
Inv.  Co.,  supra;  Jalcks  v.  Sullivan,  128  Mo. 
177,  30  S.  W.  890;   Vance  v.  Corrlgan,  supra. 

Plaintiff  claims  that,  at  the  time  of  the 
commencement  of  this  suit,  Mrs.  Field  ap- 
peared as  the  record  owner  of  the  fee-simple 
title  to  the  land,  and  that  plaintiff  had  no 
actual  notice  that  she  held  it  in  trust  for 
her  father.  The  weakness  of  this  position 
is  apparent.  So  far  as  the  record  discloses, 
Mrs.  Field  had  no  title  to  any  estate  or  in- 
terest in  the  land. 

[3]  The  deed  Sarah  McLean  had  executed 
and  delivered  to  her,  which  she  had  filed  for 
record,  was  void  on  its  face  and  therefore 
Ineffective  to  convey  any  title.  That  plaintiff 
so  regarded  it  was  manifested  by  Joining 
Sarah  McLean  with  the  present  defendants. 
The  record  title  on  the  date  of  the  filing  of 
this  suit  stood  in  Sarah  McLean,  subject  to 
the  contract  of  sale  between  her  and  Mr. 
Camp,  and  since  that  contract  had  been  fully 
performed  by  him,  she  held  the  legal  and  he 
the  equitable  or  beneficial  title.  In  other 
words,  she  and  not  Mrs.  Field  was  the  trus- 
tee. 

[4-E]  The  second  deed  from  Sarah  McLean 
to  Annie  Camp  Field,  though  dated  before 
the  filing  of  this  suit,  was  not  acknowledged 
and  recorded  until  after  that  date.  The  pre- 
sumption must  be  indulged  that  it  was  not 
delivered,  and  therefore  did  not  become  oper- 
ative, until  after  the  date  of  the  acknowledg- 
ment (Fontaine  v.  Bank,  57  Mo.  552),  and 
when  delivered  It  did  not  relate  back  to  its 
date  or  to  the  date  of  the  void  deed  at 
least,  not  for  the  purpose  of  imparting  vital- 
ity to  a  stillborn  suit.  The  doctrine  of  re- 
lation never  has  been  carried  to  that  ex- 
tent Lumber  Co.  v.  Zeltlnger,  45  Mo.  App. 
114 ;  Land  &  Lumber  Co.  v.  Bippus,  supra ; 
St  Joseph  V.  Baker,  86  Mo.  App.  310;  Dlck- 
erson  v.  Bridges,  147  Mo.  235,  48  S.  W.  825; 
Wilson  V.  Fisher,  172  Mo.  10,  72  S.  W.  665; 
White  V.  Davis,  50  Mo.  333;  Williams  v.  Hus- 
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ky,  192  Mo.  loc.  dt  550,  90  S.  W.  425;  Par- 
melee  V.  Simpson,  6  Wall.  81,  18  L.  Ed.  642. 

These  considerations  compel  the  conclu- 
sion that,  since  Mrs.  Field  was  not  tbe  owner 
of  any  Interest  or  estate  in  tbe  land,  she  was 
not  a  proper  party  defendant,  and  that,  since 
her  husband,  tbe  only  remaining  defendant, 
clearly  had  no  interest  or  estate  but  was  only 
the  agent  of  Gamp  in  renting  the  property 
and  paying  the  taxes,  the  suit  must  fall  for 
lack  of  a  proper  defendant 

Tbe  Judgment  is  affirmed.    All  concur. 


CROWLEY  V.  DAGLET. 

(Kansas    City    Court   of   Appeals.      Missouri 

Oct.  6,  191S.    Rehearing  Denied  Dec.  1, 

1913.) 

1.  EZECUTOBS  AND  Administbatoss  ({  221*)— 

Claihs  Against  Estate— Case  by  Avvvt 

Child. 

Where  personal  services  are  rendered  to  an 
aged  and  partially  helpless  ^rson  by  an  adult 
child,  tbe  ordinary  presumption  that  such  serv- 
ices are  to  be  paid  for,  which  would  arise  if 
performed  by  a  stranger,  does  not  obtain,  and 
the  opposite  presumption  must  be  indulged, 
that,  though  the  child  is  not  legally  bound  to 
serve  the  parent  gratuitously,  he  does  so  with- 
out  expectation   of   pecuniary   reward. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {(  901-903%, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec.  Dig.  {  221.»] 

2.  Executors  and  Aduinistbatobs   (!  221*) 
— Skbviceb   to   Aoko   Pabent— Compenba- 

TION. 

Tbe  presumption  that,  where  services  are 
rendered  to  an  adult  parent  by  a  child,  they  are 
without  expectation  of  reward  may  be  rebutted 
by  proof  to  the  contrary,  provided  the  evidence 
showing  that  the  recipient  of  the  services  in- 
tended to  pay  and  the  servant  expected  to 
receive  compensation  is  sufficient  to  create  a 
contractual  obligation  to  pay. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  IS  901-«02i^, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec.  Dig.  I  221.*] 

8.   EXBCITTOBS  AND  ADUINISTBATOBS  ({  221*)— 
SEBVICES  TO  AOED  PABENT— COMPErfSATION. 

Where  plaintiff  filed  a  claim  against  her 
mother's  estate  for  services  rendered  to  the 
mother  in  her  last  illness,  the  burden  was  on 
plaintiff  to  show  affirmatively  the  existence  of 
a  contractual  understanding  between  her  and 
her  mother  that  tbe  services  should  be  paid  for 
in  money. 

[Ed.  Note.— For  other  cases,  see  Ehcecntors 
and  Administrators,  Cent.  Dik.  g{  901-903%, 
1858,  1861-1803,  1865,  1866,  1871-1874,  1876; 
Dec.  Dig.  {  221.*] 

4.    EZECUTOBS  AND  AoinNIBTBATOBS  ({  221*)— 

Cabe   FOB   AoED   Pabent— CoHPKNSATioN — 

Evidence. 

Where  a  claimant  cared  for  and  boarded 
her  mother  during  the  last  months  of  her  life, 
during  wliich  she  was  an  invalid,  evidence  that 
on  various  occasions  the  mother  expressed  satis- 
faction with  claimant's  nursing,  stated  that 
she  wanted  claimant  paid  for  caring  for  her, 
and  that  her  other  children  should  have  what 
was  left,  and  on  other  occasions  stated  to  a 
noninterested  person  that  she  wanted  claimant 
well  paid  for  what  she  bad  done,  etc.,  was  in- 
sufficient to  show  that  claimant's  sacrifices  for 
plaintiff  were  not  tbe  result  of  filial  gratitude. 


and  was  insufficient  to  establish  a  contract  to 
pay  therefor  enforceable  against  the  mother's 
estate. 

[Bd.  Note.— For  other  cases,  see  Executon 
and  Administrators,  Cent  Dig.  U  901-903^, 
1858,  1861-1863,  1865.  1866,  1871-1874,  1876 ; 
Dec.   Dig.   {  221.*] 

Appeal  from  Circuit  Court,  Clay  County ; 
Francis  H.  Trimble,  Judge. 

Action  by  Am»iT»i«  Crowley  against  Liutber 
A.  Dagley,  as  administrator  of  the  estate  of 
Emiline  P.  Asbury.  Judgment  for  plaintitr, 
and  defendant  appeals.    Reversed. 

R.  T.  Stephens  and  R  L.  Riley,  both  of 
Excelsior  Springs,  for  appellant  Martin  E. 
Lawson,  of  Liberty,  for  reqtondent 

JOHNSON,  J.  This  smt  originated  in  the 
probate  Court  of  Clay  county  on  a  demand 
filed  by  plaintiff  against  the  estate  of  ber 
deceased  mother.  The  only  item  before  us 
for  consideration  is  the  following:  "To  per- 
sonal services  rendered  said  Emiline  P. 
Asbury  from  August  8,  1910,  to  February 
29,  1912,  boarding  her,  furnishing  rooms, 
washing  her  clothes  and  bedding,  waiting  on 
deceased,  wlio  during  all  that  time  was  8i<^ 
and  often  helpless,  changing  her  clothing, 
watching  her  by  day  and  by  night,  especially 
during  the  last  three  months  of  said  time, 
when  the  mind  of  deceased  was  affected,  and 
she  needed  constant  care  and  attention,  80^/? 
weeks  at  $16,  $1,210.70.  •  •  •  For  said 
attention  the  deceased  agreed  to  pay,  and 
especially  promised  to  pay  for  tbe  care,  at- 
tention, etc.,  first  above  stated."  Tbe  issues 
were  tried  in  tbe  probate  court  and  after- 
wards in  tbe  circuit  couit,  where  tbe  cause 
was  taken  by  appeal.  At  tlte  latter  trial  tbe 
jury  returned  a  verdict  for  plaintiff  in  tbe 
sum  of  $1,000,  and,  after  unsuccessfully  mov- 
ing for  a  new  trial  and  in  arrest  of  Judg- 
ment defendant  administrator,  appealed. 

The  principal  contention  of  counsel  for  de- 
fendant is  that  tbe  verdict  and  Judgment  are 
unsupported  by  substantial  evidence,  and 
that  the  court  erred  in  not  sustaining  a  de- 
murrer to  the  evidence.  On  the  other  band, 
counsel  for  plaintiff  argue  that  the  evidence 
discloses  the  existence  of  an  Implied  agree- 
ment of  tbe  decedent  to  pay  .for  the  services 
in  controversy. 

Tbe  facts  of  tbe  case  as  shown  by  the  evi- 
dence of  plaintiff  thus  may  be  stated:  Mrs. 
Asbury,  the  mother  of  plaintiff,  was  82  years 
old  at  tbe  time  of  her  death,  which  occurred 
in  Excelsior  Springs,  February  29,  1912.  Her 
husband  had  died  two  or  three  years  before 
the  commencement  of  the  services  in  dispute, 
and  she  had  been  living  alone  at  their  old 
home  in  Kearney.  PlaintUT,  a  married  wo- 
man, lived  with  her  family  on  a  farm  near 
Kearney.  Some  time  before  August  8,  1910. 
she  went  to  live  with  her  mother,  who  had 
fallen  into  ill  health,  and  could  no  longer  live 
alone.  One  tbe  date  just  mentioned  plaintiff 
removed  with  her  family  and  mother  to  Ex- 
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celsior  Springs  cblefly  for  tbe  benefit  of  the 
health  of  the  mother.  They  lived  in  a  rent- 
ed Iwnse  for  a  time;  bnt  two  or  three  months 
before  her  mother's  death  plaintiff's  hnsband 
boaght  a  residence  for  the  family.  During  tbe 
time  they  occnpled  a  rented  bouse  Mrs.  As- 
bnr;  paid  half  of  the  rent,  but  paid  nothing 
for  lier  maintenance  and  tbe  care  and  atten- 
tioQ  bestowed  upon  her  by  plaintlfF.  She  was 
afflicted  with  a  disease  of  tbe  heart,  which 
sabjected  her  to  fainting  attacks,  and  on  that 
accoont  and  because  of  her  increasing  feeble- 
ness required  constant  care  and  attention. 
Plaintiff,  herself  in  poor  health,  faithfully 
discharged  the  duties  of  a  nurse  and  affec- 
tionate daughter  during  tbe  period  for  which 
she  aetiis  compensation.  The  witnesses  do 
not  agree  about  the  degree  of  the  aged  wo- 
man's incapacity  to  take  care  of  herself;  but 
the  evidence  as  a  whole  clearly  shows  that 
iibe  was  feeble,  cliildish,  and  afflicted  with 
-severe  attacks  of  some  form  of  heart  disease. 
I'bat  her  condition  required  and  she  received 
at  ITer  daogbter's  bands  tbe  greatest  care  and 
attention  are  facts  about  which  there  can  be 
DO  reasonable  dispute.  One  day  while  mov- 
ing about  in  tbe  house  she  accidentally  fell  to 
the  floor,  and  broke  one  of  her  legs,  from  the 
eJTects  of  which  she  died  the  next  day. 

A  great-granddaughter  of  Mrs.  Asbuiy, 
who  was  a  member  of  plaintiff's  family, 
tesUfled:  "Q.  Miss  Tbelma,  did  your  grand- 
ma ever  say  anything  to  you  at>out  the  care 
that  Mrs.  Crowley  was  giving  her?  A.  Yes, 
sir.  Q.  What  did  she  say  'about  It?  A. 
Well,  she  said  that  she  wanted  Aunt  Amanda 
paid  for  taking  care  of  her;  that  she  wanted 
Mandy  and  Aunt  Ida  to  have  what  she  left 
Q.  Ida  Is  her  sister  Mrs.  Mullen?  A.  Xes, 
sir.  Q.  How  many  times  did  she  say  any- 
thing of  that  sort  to  you?  A.  Oh,  she  said 
It  several  times.  Q.  What  did  she  say  about 
the  kind  of  care  Mrs.  Crowley  was  giving? 
A  She  tho,ught  Aunt  Amanda  was  giving  her 
good  care.  Q.  When  did  she  say  these  things 
to  you?  A.  She  talked  to  me  of  night  when 
we  would  go  to  bed  when  she  couldn't  sleep ; 
lie  there,  and  talk  to  me.  Q.  Was  it  at  those 
times  when  she  said  those  things  about  pay- 
hig  her  well  for  it?    A.  Yes,  sir." 

The  wife  of  Mrs.  Asburj-'s  physician,  who 
vas  on  intimate  terms  with  the  family,  tes- 
tified: "Q.  Wbat  was  her  physical  condition, 
Mrs.  aark?  A.  Well,  she  seemed  feeble,  I 
think  weak.  Q.  Who  was  waiting  on  her 
and  caring  for  her  wben  you  were  tliere?  A. 
Mrs.  Crowley  woald  always  be  looking  after 
ber  when  I  would  be  there.  Q.  Did  Mrs. 
Asbniy  say  anything  to  you  about  the  care 
that  Mrs.  Crowley  was  ^vlng  ber?  A.  She 
said  Ura  Crowley  was  so  good  to  her,  and 
die  wanted  h«  well  paid  for  what  she  had 
done.  Q.  Did  she  say  that  to  you  more  then 
once?  A.  Yes,  yes;  when  she  would  l>e 
talking.  It  would  be  mentioned.  Q.  What 
eare  and  attention  did  you  see  Mrs.  Crowley 
giTing  her  at  different  times?    A.  I  would 


see  ber  give  her  a  drink,  and  see  her  comb 
ber  hair ;  seen  her  take  bold  of  her  when  she 
would  go  to  walk  across  the  room." 

This  is  all  the  evidence  Introduced  by 
plaintiff  bearing  on  tbe  subject  of  the  nature 
of  the  relation  between  ber  and  her  mother. 
Mrs.  Asbury  bad  about  $2,600  in  money, 
which  during  tbe  period  under  consideration 
was  held  by  a  trustee  for  her  benefit  Tbe 
record  does  not  disclose  that  she  owned  any 
other  property  at  tbe  time  of  tier  death.  De- 
fendant introduced  evidence  tending  to  show 
that  plaintiff  rendered  the  services  in  ques- 
tion gratuitously ;  but  it  is  not  necessary  to 
go  into  that  evidence,  since  our  consideration 
of  the  questions  arising  from  the  insistence 
of  defendant  that  plaintiff  failed  to  make  out 
a  case  to  go  to  the  Jury  must  be  confined  to 
evidence  most  favorable  to  plaintiff. 

[1,2]  Where  personal  services  are  render- 
ed to  an  aged  and  partially  helpless  person 
by  an  adult  child,  the  ordinary  presumption 
tliat  such  services  are  to  be  paid  for,  which 
would  arise  were  tliey  performed  by  a 
stranger,  does  not  obtain,  and  the  opposite 
presumption  must  be  indulged,  that  although 
the  child  was  not  legally  bound  to  serve  the 
parent  gratuitously,  the  impelling  motive  was 
filial  love  or  the  dictates  of  humanity,  rather 
than  the  expectation  of  pecuniary  reward. 
In  this  rule  tbe  law  wisely  recognizes  the 
existence  of  a  natural  and  common  human 
Impulse;  but  this  presumption  may  be  over- 
come by  proof  that  the  parties  themselves  ex- 
pressly or  Impliedly  agreed  t)efore  or  during 
the  performance  of  the  services  that  they 
were  not  to  be  gratuitously  performed,  but 
were  to  be  compensated.  The  law  will  give 
effect  to  the  mutual  Intention  of  the  parties 
whether  or  not  it  be  expressed  in  a  formal 
contract,  and,  where  it  is  made  to  appear 
that  tbe  recipient  of  the  services  intended  to 
pay  and  the  servant  expected  to  receive  com- 
pensation for  them,  such  Intention  will  be 
enforced,  however  Informal  Its  expression 
may  have  been.  Tbe  decisions  In  this  state, 
however,  draw  a  vital  distinction  between 
mere  expressions  of  gratitude  by  the  recip- 
ient and  of  a  voluntary  purpose  to  reward 
his  benefactor  at  some  future  time  and  an 
express  or  Implied  agreement  imposing  a 
contractual  obligation  upon  him  to  pay  for 
tbe  services.  The  foundation  of  a  legal  de- 
mand must  be  an  obligation  of  the  latter 
character,  and  mere  expressions  of  gratitude 
or  of  the  voluntary  Intention  to  reward  alone 
will  not  constitute  a  contractual  obligation. 
As  is  well  said  by  Ellison,  J.,  in  Brand  v.  Ray* 
166  Mo.  Am>.  loc  cit  630, 13T  S.  W.  624:  "The 
expression  of  an  Intention  to  bestow  a  bounty 
and  the  expectation  to  receive  a  bounty  will 
not  suffice;  an  expectation  to  be  made  the 
beneficiary  in  a  will  is  not  sufficient  There 
must  be  an  understanding  of  a  debtor  and 
creditor  relation,  capable  of  enforcement  in 
law.  There  must  be  brought  into  existence 
a  legal  obligatioiL"    See,  also.  Brock  ▼.  Cox, 
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38  Mo.  App.  40;  Woods  v.  Land,  30  Mo.  Am>. 
176;  Lawrence  7.  Bailey,  84  Mo.  App.  107; 
Penter  t.  Roberts,  SI  Mo.  App.  222. 

[3]  The  burden  Is  on  the  plaintiff  to  show 
a£9rmatlrely  the  existence  of  a  contractual 
understanding  between  her  and  her  motber. 
Being  disqualified  as  a  witness  in  her  own 
behalf,  plaintiff  Is  not  required  to  establish 
this  fact  by  direct  and  positive  evidence,  but 
in  the  absence  of  such  evidence  must  produce 
proof  of  facts  and  circumstances  which,  if 
accepted  by  the  triers  of  fact,  would  over- 
throw the  presumption  tliat  the  services  were 
gratuitous,  and  raise  a  reasonable  Inference 
that  the  parties  Intended  they  should  be  re- 
garded as  the  subject  of  a  contractual  rather 
than  of  a  family  relationship. 

As  is  said  by  the  Supreme  Court  of  Utah 
in  Mathlas  v.  Tlngey,  39  Utah,  661,  118  Pac. 
781,  38  L.  R.  A.  (N.  S.)  749:  "If,  from  aU 
the  facts  and  circumstances  surrounding  the 
parties,  and  under  which  the  services  were 
commenced  and  rendered,  it  can  be  reason- 
ably Inferred  that  the  child  expected  to  re- 
ceive remuneration,  and  the  parent  intended 
to  pay,  for  the  services,  a  promise  to  pay 
therefor  may  be  implied."  And,  farther,  it 
is  said  in  the  same  case  that:  "If  an  adult 
child  Is  no  longer  a  member  of  the  parent's 
family,  but  is  supporting  himself  through  his 
own  efforts,  and  the  parent  under  such  dr- 
cnmstancea  requests  the  child  to  return  to 
the  parent  and  perform  certain  services  for 
him,  then  the  general  presumption  that  the 
services  are  rendered  gratuitously  or  as  a 
matter  of  filial  duty  loses  its  full  force  and 
effect" 

But  where  the  facts  and  circamstances  ad- 
duced by  the  plaintiff  are  found  on  analysis 
to  be  Just  as  consistent  with  the  initial  pre- 
sumption of  gratuitous  service  as  with  the 
opposite  inference,  there  can  be  no  issue  to 
send  to  the  Jnry,  since  the  burden  resting 
on  plaintiff  compels  her  to  overthrow  this 
presumption  by  proof  before  she  can  be  en- 
titled to  recover. 

[4]  The  peculiar  facts  of  the  present  case 
do  not  warrant  us  in  holding  that  the  sacri- 
fices made  by  plaintiff  for  her  mother's  sake 
even  tend  to  show  that  she  was  actuated  by 
any  other  motive  than  that  of  filial  love 
and  reverence  for  her  aged  parent,  who  was 
helplessly  tottering  on  the  verge  of  the  grave. 
True,  her  mother  was  able  to  pay  for  the 
serrices;  but  she  was  in  a  condition  that 
enabled  her,  if  she  chose,  to  satisfy  the 
promptings  of  affection,  and  it  would  over- 
tax credulity  to  believe  that  this  well-to-do 
farmer  and  his  wife  left  the  farm  they  own- 
ed, broke  up  their  own  home,  and  incurred 
the  expense  and  inconvenience  thereby  en- 
tailed from  any  motive  of  enabling  the  wife 
to  earn  the  wages  of  a  nonprofessional  nurse. 
We  are  persuaded  that  the  evidence  of  the 
sacrifices  made  by  plaintiff  for  her  mother  Is 
as  consistent  with  the  Inference  of  gratuitous 


service  as  with  the  opposite  inference,  and 
therefore,  of  itself,  is  insnfScient  to  raiae  a 
Jury  question. 

We  think  plalntifTs  case  Is  not  greatly  aid- 
ed by  the  testimony  of  the  great  granddaugh- 
ter and  the  physician's  wife.  The  decla* 
ration  of  Mra  Asbury  that  "she  wanted  Aunt 
Amanda  paid  for  taking  care  of  her,  that 
she  wanted  Mandy  and  Ida  [another  daugji- 
ter]  to  have  what  she  left,"  amounts  to  notb- 
ing  more  than  an  expression  of  gratitude, 
coupled  with  a  voluntary  purpose,  never  car- 
ried into  execution,  to  make  a  testamentary 
disposition  of  her  property  in  favor  of  those 
two  children.  It  must  be  borne  in  mind  that 
the  burden  of  plaintiff  requires  her  to  show 
the  existence  of  a  mutual  intention  that  the 
services  were  to  be  paid  for,  and  we  fall  to 
perceive  any  good  ground  on  which  it  may 
be  said  that  a  declaration  of  the  recipient  of 
the  services  of  her  Intention  to  bestow  a 
bounty  in  her  will  on  her  benefactor  can  sup- 
port an  Inference  of  the  existence  of  a  debtor 
and  creditor  relation  between  the  parties.  In 
our  opinion  it  tends  rather  to  contradict  than 
to  support  such  conclusion. 

Counsel  for  plaintiff  have  not  referred  us 
to  any  case  that  goes  the  length  we  would 
have  to  go  should  we  aflBrm  the  Judgment 
In  the  Utah  case  from  which  we  have  quoted 
the  recipient  of  the  services  declared  to  wit- 
nesses her  present  intention  to  pay,  in  lan- 
guage which  Implied  a  present  legal  obliga- 
tion. In  Markey  v.  Brewster,  70  N.  T.  607, 
and  Id.,  10  Hun  (N.  Y.)  16,  the  deceased  was 
shown  to  have  declared  repeatedly  that  she 
Intended  to  pay  the  plaintiff,  and  the  court 
found  that  "there  is  nothing  in  the  evidence 
tending  to  show  that  such  compensation  was 
to  be  made  by  wllL"  In  Lillard  v.  WUson, 
178  Mo.  145,  77  S.  W.  74,  the  recipient  ex-. 
pressed  a  present  Intention  to  pay,  and  re- 
quested his  physician  to  procure  a  notary  to 
draw  up  the  necessary  papers. 

In  all  of  the  cases  in  this  state  relied  on 
by  plaintiff  (e.  g..  Cole  v.  Fltegerald,  132  Mo. 
App.  17,  111  S.  W.  628;  McMorrow  v.  Dow- 
ell,  116  Mo.  App.  289,  90  S.  W.  728;  Fry  v. 
Fry,  119  Mo.  App.  476,  04  S.  W.  990;  Cowell 
V.  Roberts,  79  Mo.  218)  there  was  proof  in- 
dicating the  existence  of  a  present  under- 
standing between  the  parties  that  the  serv- 
ices were  to  be  compensated  as  distinguished 
from  mere  declarations  of  a  voluntary  pur- 
pose of  the  deceased  to  bestow  a  bounty  upon 
his  benefactor. 

Our  conclusion  is  that  plaintiff  failed  to 
sustain  her  burden  of  proot  and  that  the  de- 
murrer to  the  evidence  should  have  been  sus- 
tained. 

The  Judgment  is  reversed. 

ELLISON,  P.  J.,  concurs.  TRIMBLE,  J., 
not  sitting,  having  presided  at  the  trial  in 
the  circuit  court 
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WESTERN    UNION   TELEGRAPH    CO.    v. 
KERSTEN.t 

(Court  of  Civil  Appeals  of  Texas.    OaWeston. 
Not.  13,  1913.) 

1.  Telegraphs  and  Tblkfhonis  (f  66*>— De- 
lAT  IS  Deutkbt  or  UsBSAOES— Liability 
—Evidence. 

In  an  action  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  message,  an- 
noancing  the  death  of  the  sendee's  brother,  and 
tbereb;  depriving  the  sendee  of  the  privilege  of 
attending  the  funeral,  evidence  held  not  to  sus- 
tain a  finding  that  the  sendee  conld  and  would 
have  attendeil  the  funeral  had  the  telegram 
been  promptly  delivered. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  !i  61-63 ;  Dec.  Dig. 
J  66.*] 

2.  Teleobaphs  and  Telephones  ({  65*)— De- 
LivEBT  OF  Messaoes— Special  Contbacts 

— PLEADINOa 

A  petition,  in  an  action  against  a  tele- 
graph company  for  delaying  the  delivery  of  a 
message,  which  alleges  that  the  company  ac- 
cepted the  message  for  delivery  to  plaintiff  with 
knowledge  that  his  residence  was  nniinown  to 
the  sender,  and  accepted  the  sender's  guaranty 
that  any  special  delivery  charges  whidi  might 
be  required  if  plaintiff  resided  beyond  the  free 
delivery  limits  at  the  point  of  destination  would 
be  paid,  alleges  a  special  contract,  and  not- 
withstanding the  stipalation  on  the  back  of  the 
message  that  the  company  does  not  undertake 
to  make  free  ilelivery  beyond  the  free  delivery 
limits,  but  will  without  liability  at  the  sender's 
request  as  his  agent  and  at  his  expense  en- 
deavor to  contract  for  him  for  such  delivery  at 
reasonable  prices,  the.  company  failing  to  en- 
deavor to  deliver  the  message  to  plaintiff  living 
a  fsbort  distance  beyond  the  free  delivery  limits 
is  liable  for  breach  of  the  special  contract 

[Ed.  Note. — For  other  cases,  see  Telegraphs, 
and  Telephones,  -Cent  Dig.  Si  54-60;  Dec 
Dig.  {  65.*] 

3.  Telegbaphs  and  Telephones  (8  37*)— De- 
livebt  of  Messages— Special  Contbacts. 

In  the  absence  of  a  special  contract,  a  tel- 
egraph company  ia  not  liable  for  failure  to 
make  a  delivenr  of  a  message  beyond  the  limits 
of  the  city  of  destination  or  beyond  the  free  de- 
livery limits  thereof. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  !§  23,  24,  28,  30,  32 ; 
Dec.  Dig.  i  37.*] 

4.  Telegbaphs  and  Telephones  (8  74*)— De- 
lay IN  Delivebt  of  Messages— Actions— 

INSTBUCTI0N& 

An  instruction,  in  an  action  against  a  tele- 
graph company  for  delay  in  the  delivery  of  a 
message,  that  it  is  the  duty  of  a  telegraph  com- 
pany to  deliver  all  messages  within  its  free  de- 
livery limits  within  a  reasonable  time  after  re- 
ceiving the  same  and  to  deliver  telegrams  be- 
yond free  delivery  limits  when  the  required 
special  delivery  fees  are  paid,  or  when  it  ac- 
cepts a  message  and  agrees  to  deliver  the  same 
in  consideration  of  special  delivery  fees  being 
guaranteed,  is  objectionable  as  requiring  a  high- 
er degree  of  care  than  the  law  imposes,  for  the 
company  is  only  required  to  use  ordinary  care 
to  make  such  delivery,  while  the  instruction 
makes  it  the  absolute  duty  of  the  company  to 
deliver  in  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  TelegraiAs 
and  Telephones,  Cent  Dig.  §  77 ;  Dec.  Dig.  § 
(4.*] 


5.  Tbial  (J  261*)— Instbuctions— Issues. 

An  instruction  which  submits  an  issue  not 
raised  by  the  pleadings  or  evidence  is  erroneous. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  587-595;  Dec.  Dig.  8  251.*) 

Appeal  from  District  Court,  Anstin  County: 
Frank  8.  Roberts,  Judge. 

Action  by  Herman  Kersten,  Jr.,  against  the 
Western  Union  Telegraph  Company.  From  a 
Jadgment  for  plalntiflT,  defendant  appeals. 
Reversed  and  remanded. 

Hume  &  Hume,  of  Houston,  for  appellant 
0.  G.  Krueger,  of  Bellvllle,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  to  recover 
damages  for  the  alleged  negligent  failure  of 
appellant  to  make  delivery  of  a  telegram  re- 
ceived by  It  for  traDsmlssion  and  delivery  to 
appellee  informing  him  of  the  death  of  his 
brother.  The  damages  claimed  are  for  men- 
ial anguish  caused  by  the  Inability  of  appel- 
lee to  attend  his  brother's  funeral,  which  It 
Is  alleged  resulted  from  the  negligence  of  ap- 
pellant In  falling  to  make  delivery  of  the 
telegram.  The  telegram  was  as  follows:  "Cat 
Springs,  Texas,  Dec.  16,  1910.  To  Herman 
Kersten,  Haskell,  Texas.  Brother  Julius  was 
killed  today.  Will  be  burled  Sunday  morn- 
ing.   Come.    C.  Theuman." 

The  following  are  the  material  allegations 
of  the  petition:  "Plaintiff  says  that  the  de- 
fendant accepted  said  message  for  transmis- 
sion and  delivery  to  the  plaintiff,  and  did 
also  accept  and  collect  the  sum  of  25  cents  as 
fees  or  charges  for  sending,  transmitting, 
and  delivering  said  message  to  this  plaintiff, 
and  that  by  reason  thereof  the  defendant  be- 
came bound  and  obligated  to  send,  transmit, 
and  deliver  said  message  to  this  plaintiff  im- 
mediately, or  at  least  within  reasonable  time 
after  receiving  it  at  its  office  in  the  town  of 
Haskell,  Tex.  Plaintiff  further  represents 
unto  the  court  that  C.  Theuman,  the  sender 
of  the  message,  did  not  know  how  far  from 
the  office  of  the  defendant  this  plaintiff  lived 
or  resided,  nor  did  be  know  that  this  plaintiff 
resided  without  the  free  delivery  limits  es- 
tablished by  thQ  defendant  for  said  town  of 
Haskell,  and  therefore  offered  and  guaran- 
teed to  pay  any  and  all  spedal  delivery  fees 
or  charges,  if  any  were  needed  or  required,  to 
promptly  deliver  the  aforesaid  message  to 
this  plaintiff,  to  which  the  defendant's  agent 
replied:  That  is  all  right;  if  any  are  needed 
you  can  pay  later,  and  I  will  notify  you  of 
it'  Plaintiff  further  represents  unto  the 
court  that  he  and  his  said  brother,  Julius, 
were  very  much  attached  to  each  other  by 
natural  brotherly  love,  and  that  if  the  de- 
fendant had  promptly  delivered  said  message 
and  telegram  to  him,  as  it  was  bound  and  ob- 
ligated to  do,  by  reason  of  the  contract  afore- 
said, he  would  and  could  have  received  said 
message  in  time  to  have  reached  Cat  Springs, 
Tex.,  the  home  of  his  said  brother,  in  time 
to  have  attended  his  funeral,  and  that  he 
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would  and  coald  have  come  to  attend  the 
funeral  of  his  said  brother,  and  viewed  his 
body  and  remains,  U  the  defendant  had 
promptly  delivered  said  message  and  tele- 
gram to  him  as  It  had  bonnd  and  obligated 
itself  to  do.  Plaintiff  further  represents  unto 
the  court  that,  at  the  time  said  message  and 
telegram  was  sent  by  said  C.  Theuman,  and 
at  the  time  it  was  received  by  the  defendant 
at  its  office  in  the  town  of  Haskell,  Tex.,  this 
plaintiff  resided  near  said  town  of  Haskell, 
Tex.,  and  within  about  1%  of  a  mile  from  the 
defendant's  said  office  in  said  town,  and 
within  about  100  yards  of  the  city  limits  of 
said  town  of  Haskell,  Tex." 

It  is  further  alleged:  "That  the  defendant 
company  did  not  notify  the  sender  of  said 
message  that  any  special  delivery  fees  were 
required  or  needed  to  deliver  said  message 
promptly  to  this  plaintiff,  nor  did  it  give  to 
this  plaintiff  an  opportunity  to  pay  sgedaX 
olelivery  fees,  if  any  were  really  required  to 
promptly  deliver  said  message  or  telegram  to 
this  plaintiff.  Plaintiff  further  says  that,  if 
any  special  delivery  fees  were  really  needed 
or  required  to  promptly  deliver  said  message 
•r  telegram  to  this  plaintiff,  the  failure  on  the 
part  of  defendant  to  promptly  notify  the 
sender  or  sendee  of  the  fact  that  it  required 
special  delivery  fees  to  promptly  deliver  said 
message  or  telegram  to  plaintiff  was  culpable 
negligence  on  the  part  of  the  defendant,  for 
wliich  it  is  answerable  in  damages  to  this 
plaintiff.  The  plaintiff  says  that  the  defend- 
ant either  willfully  or  through  carelessness 
or  negligence  as  aforesaid  failed  and  refused 
to  deliver  said  message  to  this  plaintiff 
promptly  upon  receiving  it  at  Haskell,  Tex., 
as  it  should  and  ought  to  have  done,  and  that 
said  carelessness  and  negligence  as  aforesaid 
was  the  direct  and  proximate  cause  of  his 
great  mental  pain,  dire  distress,  and  many 
disagreeable  emotions  of  the  mind  which  the 
plaintiff  has  suffered,  and  the  wounding  and 
lacerating  of  his  feelings  as  aforesaid." 

The  defendant's  answer  contains  a  general 
demurrer,  a  special  exception,  a  general  de- 
nial, and  two  special  pleas.  The  first  of 
these  pleas  is,  in  substance,  that  the  message 
was  written  upon  a  blank  form  furnished  by 
the  defendant  upon  which  the  following  stip- 
ulation was  printed:  "Messages  will  be  deliv- 
ered free  within  one-half  mile  of  the  com- 
pany's office  in  towns  6f  6,000  population  or 
less,  and  within  one  mile  of  such  office  in 
other  cities  or  towns.  Beyond  these  Umits 
the  company  does  not  undertake  to  make 
delivery,  but  will,  without  liability,  at  the 
sender's  request,  as  his  agent  and  at  his  ex- 
pense, endeavor  to  contract  for  him  for  such 
delivery  at  a  reasonable  price."- 

In  the  second  plea  it  is  averred,  in  sub- 
stance: That  at  the  time  the  message  was 
sent  the  defendant  had  established  office 
hours  in  the  town  of  Haskell;  said  hours 
being  from  8  a.  m.  to  8  p.  m.  daily.  That  the 
mesHOge  was  received  at  Haskell  at  5:65  p. 
m.  on  December  16,  1810,  and  the  agent  at 


Haskell  promptly  sought  to  find  plalntifl  and 
deliver  said  message,  but  was  unable  to  lo- 
cate him,  as  he  was  not  to  be  found  within 
defendant's  free  delivery  limits,  nor  wltliln 
the  town  of  Haskell,  and  that  about  7  p.  m. 
on  said  date  defendant's  agent  at  Haskell, 
having  received  information  that  plaintiff  re- 
sided out  In  the  country  from  the  town  of 
Haskell,  sent  a  service  message  to  defend- 
ant's agent  at  Cat  Springs,  Tex.,  notifying 
said  agent  that  plaintiff  resided  in  the  coun- 
try- from  Haskell  and  advising  him  that  a 
special  messenger  would  be  required  to  de- 
liver said  message,  and  that  payment  of  the 
fee  for  such  messenger  must  be  provided. 
That  said  service  message  was  promptly 
transmitted,  but  that  no  reply  was  received 
thereto  on  December  16,  1910,  by  reason  of 
the  fact  that,  though  the  message  was 
promptly  transmitted  and  due  diligence  was 
used  to  obtain  a  reply,  such  reply  could  not 
be  obtained  before  the  office  at  Haskell 
closed  under  the  office  hours  rule  before  men- 
tioned. 

The  trial  in  the  court  below  with  a  Jury 
resulted  In  a  verdict  and  Judgment  in  favor 
of  plaintiff  for  the  sum  of  $1,200. 

[1]  The  evidence  shows  that  the  brother  of 
the  plaintiff  was  killed  on  December  16,  1910. 
At  the  time  of  his  death  he  lived  in  the  country 
about  eig^t  miles  from  the  town  of  Cat  Springs 
in  Austin  county.  The  message  before  set 
out  was  delivered  to  appellant's  agent  at  Cat 
Springs  for  transmission  to  appellee  about  4 
p.  m.  on  December  16,  1910.  At  the  time  the 
message  was  delivered  for  transmission,  the 
sender,  Theuman,  paid  the  charges  for  trans- 
mission to  Haskell  and  infdrmed  appellant's 
agent  that  he  did  not  know  how  tax  from  ap- 
pellant's office  at  Haskell  appellee  resided, 
and  offered  to  pay  or  guarantee  any  charges 
there  might  be  for  delivery  beyond  the  free 
delivery  limits  of  appellant's  Haskell  office. 
On  this  point  he  testified  as  follows:  "I  of- 
fered to  pay  any  and  all  special  delivery  tees 
and  offered  to  deposit  the  money  with  the 
agent  there.  He  would  not  accept  it,  and  he 
says:  'Go  on,  and  if  there  are  any  fees,  that 
will  be  all  right;  you  can  come  around  here 
to-morrow  or  some  other  time  and  pay  It;  it 
will  be  all  right'  They  never  did  notify  me 
that  there  were  any  special  delivery  fees  ft>r 
the  delivery  of  this  telegram."  The  message 
was  promptly  transmitted  to  Haskell  and 
reached  appellant's  office  there  in  a  short 
time.  When  it  was  transmitted,  the  agent  at 
Cat  Springs  failed  to  notify  the  Haskell  agent 
that  special  delivery  charges  were  guaran- 
teed. The  agent  at  Haskell,  after  ascertain- 
ing that  appellee  lived  outside  of  the  town 
limits  of  Haskell  and  about  two  miles  from 
appellant's  office  at  that  place,  telegraphed 
the  Cat  Springs  office  that  the  payment  of 
special  delivery  charges  was  required.  This 
telegram  did  not  reach  Cat  Springs  until  aft- 
er the  office  was  closed  on  the  evening  of  the 
16th,   and  consequently   waa  not  received 
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there.  Not  haTing  any  notice  that  the  deliv- 
ery charges  were  guaranteed,  the  Haskell 
agent  made  no  further  effort  to  have  the  mes- 
sage delivered  until  the  next  day,  when  he 
mailed  appellee  a  notice  that  there  was  a 
message  at  the  telegraph  office  for  him.  Ap- 
pellee first  learned  on  Sunday,  Decemt)er 
18th,  of  his  brother's  death.  He  took  the 
first  train  out  of  Haskell,  which  left  there  at 
7  o'clock  p.  m.  on  the  IStli,  and  he  reached 
Cat  Springs  about  7  p.  m.  the  next  day.  His 
brother  was  burled  before  appellee  reached 
Cat  Springs.  Appellee  was  at  home  on  the 
evening  and  night  of  the  16th.  Three  trains 
left  Haskell  each  day,  one  at  7  a.  m.,  one  at 
7^p.  m.,  and  one  at  10  p.  m.  The  train  that 
left  Haskell  at  7  p.  m.  on  the  18th  made  con- 
nections which  enabled  appellee  to  reach  Cat 
Springs  in  24  boors.  It  is  not  shown  what  con- 
nections were  made  by  the  other  two  trains, 
nor  how  long  It  would  hare  taken  to  make 
tbe  trip  if  appellee  had  taken  either  of  these 
trains.  The  evidence  &lls  to  show  when  or 
where  appellee's  brother  was  buried. 

The  first  assignment  of  error  complains  of 
the  verdict  on  the  ground  that  it  is  not  sup- 
ported by  the  evidence,  in  that  there  is  no 
evidence  that  appellee  could  and  would  have 
taken  the  train  from  Haskell  in  time  to  have 
reached  Cat  Springs  before  his  brother's  bur- 
ial, and  no  evidence  that  he  could  have  been 
present  at  his  brother's  funeral  at  the  time 
and  place  It  occurred  had  the  telegram  been 
promptly  delivered. 

We  think  this  assignment  must  be  sustain- 
ed. Tbe  fact  that  appellee  made  the  trip  in 
24  hours  by  taking  the  7  p.  m.  train  on  the 
18th  is  sufficient  to  Justify  the  conclusion 
that  he  could  have  made  the  trip  In  the  same 
length  of  time  If  he  had  taken  the  7  p.  m. 
train  on  the  16th  or  17th,  and  if  he  had  done 
so  he  would  have  reached  Cat  Springs  on  the 
evening  of  the  17th  or  18th;  but  we  think  it 
would  be  only  a  surmise  or  conjecture  to  con- 
clude from  this  evidence  that  he  could  have 
made  the  trip  in  24  hours  if  he  had  taken  ei- 
ther of  the  other  trains.  But  granting  that 
the  evidence  is  sufficient  to  show  that  he 
could  have  reached  Cat  Springs  within  24 
hours  by  taking  any  one  of  the  dally  trains 
oat  of  HaskeU,  and  that  he  might  have  got- 
ten to  Cat  Springs  as  early  as  7  p.  m.  of  the 
17th,  still.  In  the  absence  of  any  evidence  as 
to  when  and  where  the  brother  was  buried, 
we  cannot  say  that  he  could  have  reached  his 
brother  before  his  burial.  We  do  not  think 
we  are  Justified  in  concluding  that  the  de- 
ceased was  burled  on  Sunday,  the  18th,  from 
the  fact  that  the  telegram  sent  on  the  16th 
hiformed  appellee  that  the  burial  would  oo- 
cnr  m  the  18th.  The  mere  fact  that  It  was 
intended  on  the  16th  that  the  burial  would 
take  place  on  the  18th  does  not  show  that  the 
bnrlai  did  occur  on  the  last-named  date.  The 
time  and  place  of  the  burial  were  matters 
sosceptible  of  iwsltlve  and  exact  proof  and 
were  facts  necessary  to  be  established  la  or- 


der to  show  that  appellee  could  have  been 
present  at  the  funeral  had  the  telegram  been 
promptly  delivered.  As  we  view  the  evidence, 
it  is  clearly  insufficient  to  establish  the  time 
and  place  of  tbe  burial,  and  at  most  raises 
only  a  snrmlse  or  conjecture  that  the  burial 
occurred  on  the  18th  of  December,  and  there 
Is  not  even  an  intimation  as  to  where  It  oc- 
curred. Courts  are  not  authorized  to  act  up- 
on evidence  of  this  kind,  espedally  when  It  Is 
apparent  that  the  facts  sought  to  be  so  prov- 
en can  be  established  by  direct  and  positive 
evidence. 

[2]  We  do  not  agree  with  appellant  in  the 
contention,  made  under  its  second  assignment 
of  error,  that  the  pleading  and  evidence  In 
this  case  fall  to  show  a  contract  on  appel- 
lant's part  to  deliver  the  telegram  to  appellee 
at  his  home  outside  of  the  limits  of  the  town 
of  Haskell.  The  petition  before  set  out  alleg- 
es, In  substance,  that  the  api)ellant  accepted 
the  message  for  delivery  to  appellee  with  the 
knowledge  that  his  exact  place  of  residence 
was  unknown  to  tbe  sender  of  the  message, 
and  accepted  the  sender's  guaranty  that  any 
special  delivery  charges  which  might  l>e  re- 
quired In  event  appellee  resided  beyond  the 
free  delivery  limits  at  Haskell  would  be  paid. 
This  is  an  allegation  of  a  special  contract, 
and,  giving  full  effect  to  the  stipulations 
printed  on  the  back  of  the  message  that  "be- 
yond the  free  delivery  Umlts  (at  Haskell)  the 
company  does  not  undertake  to  make  free  de- 
livery, but  will,  without  liability,  at  the  send- 
er's request,  as  his  agent  and  at  Ills  expense, 
endeavor  to  contract  for  him  for  such  deliv- 
ery at  a  reasonable  price,"  appellant  became 
bound  and  obligated  upon  the  receipt  of  the 
message  at  Haskell  "to  endeavor  to  contract 
for  its  delivery  at  a  reasonable  price."  Tbe 
evidence  fuUy  sustains  the  allegations  of  the 
petition  in  regard  to  the  special  contract  for 
delivery  and  falls  to  show  that  appellant 
made  any  endeavor  to  contract  for  the  deliv- 
ery of  the  telegram.  The  fact  that  appellee 
lived  a  short  distance  beyond  the  limits  of 
the  town  of  Haskell  does  not  affect  appel- 
lant's liability  under  the  contract  The  cases 
of  Klopf  V.  Tel.  Co.,  100  Tex.  640,  101  S.  W. 
1072, 10  li.  R.  A.  (N.  S.)  498,  123  Am.  St  Rep. 
831;  Tel.  Co.  v.  Byrd,  84  Tex.  Civ.  App.  694, 
79  S.  W.  40;  Tel.  Co.  v.  Swearlngen,  95  Tex. 
420,  67  S.  W.  767;  TeL  Co.  v.  White,  149  8. 
W.  791;  Tel.  Co.  T.  Shockley,  67  Tex.  Civ. 
App.  30,  122  S.  W.  945;  and  TeL  Co.  v.  Car- 
ter, 156  S.  W.  832— dted  by  appellant  do  not 
sustain  Its  contention.  No  special  contract 
for  delivery  was  alleged  or  proven  In  any  of 
these  cases  except  tbe  Carter  Case,  and  the 
only  special  contract  In  that  case  was  an 
agreement  on  tbe  part  of  the  sender  of  the 
message  to  pay  tbe  charges  of  a  connecting 
carrier  which  the  court  held  was  not  suffi- 
cient to  make  the  telegraph  company  liable 
for  the  negligence  of  the  connecting  carrier, 
a  telephone  company,  In  falling  to  deliver 
the 
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[3]  Of  conrse,  In  the  absence  of  a  special 
contract,  the  company  would  not  be  liable 
for  failure  to  make  delivery  beyond  the  lim- 
its of  the  town  or  city  to  which  the  message 
was  sent,  nor  beyond  the  free  delivery  limits 
In  such  town  or  city,  and  this  Is  the  extent 
of  41ie  holding  In  the  cases  dted. 

This  condnslon  disposes  of  the  questions 
presented  by  the  third,  fourth,  fifth,  and 
sixth  assignments  of  error,  and  each  of  them 
Is  overruled. 

[4]  The  seventh  assignment  complains  of 
the  following  paragraph  of  the  court's  charge: 
"You  are  charged  that  it  is  the  duty- of  a  tel- 
egraph company  to  deliver  all  messages  with- 
in Its  free  delivery  limits  within  a  reasona- 
ble time  after  It  receives  same,  and  also  to 
deliver  telegrams  beyond  its  free  delivery 
limits  when  the  required  special  delivery  fees 
are  paid,  or  when  It  has  accepted  a  message 
and  agreed  to  transmit  and  deliver  same  in 
consideration  of  special  delivery  fees  being 
guaranteed  to  be  paid." 

This  charge  is  objectionable  on  the  ground 
tliat  it  requires  a  higher  degree  of  care  on 
the  part  of  appellant  than  the  law  Imposes. 
Appellant  was  not  under  the  absolute  duty  to 
deliver  the  telegram  In  a  reasonable  time,  but 
was  only  required  to  use  ordinary  care  to 
make  such  delivery.  Telegraph  Co.  v.  Gro- 
cery Co.,  128  8.  W.  1172. 

[S]  The  paragraph  of  the  charge  complain- 
ed of  by  the  eighth  assignment  is  also  erro- 
neous, In  that  It  submits  an  issue  not  raised 
by  the  pleadings  or  the  evidence.  There  is 
no  evidence  that  appellant's  agent  at  the 
time  he  accepted  the  message  for  transmis- 
sion was  informed  that  appellee  lived  outside 
the  limits  of  the  town  of  Haskell,  nor  is 
there  any  all^ation  of  this  kind  in  the  peti- 
tion, and  issue  of  whether  the  agent  was  so 
informed  should  not  have  been  submitted  to 
the  Jury. 

What  we  have  said  disposes  of  all  the  ma- 
terial questions  presented  in  appellant's  brief. 
For  the  errors  indicated,  the  Judgment  of  the 
court  below  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


KIRBT  LUMBER  CO.  ▼.  STEWART. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  4.  1913.     Rehearing  Denied 

Dec.  la  1913.) 

1.  BOITRDABIBS    ({   40*)— Call»— AMBIOUrriKS 

—Question  fob  Jubt. 

Where  a  latent  ambiguity  in  a  call  for  a 
boundary  arises  because  the  proof  shows  that  a 
line  run  in  accordance  with  the  call  will  not 
reach  the  comer  called  for,  the  manner  of  ao- 
certaining  the  true  corner  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ff  196-204;    Dec.  Dig.  f  40.*] 

2.  BoDNDABiES    (S   37*)  —  Evidence  —  SuFFi- 

OIKNCT. 

In  an  action  for  cutting  and  removing  tim- 
ber from  a  tract  of  land,  evidence  on  the  issue 


of  boundaries  held  to  show  that  the  timber  -wmM 
cut  and  removed  from  a  tract  of  plalntUf. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent.  Dig.  H  184-194;    Dec.  Dig.  {  37.*] 

3.  Evidence  ({  230*)— Declabations— Anios- 

BIBILITY. 

The  testimony  of  a  grantor  that  before  the 
execution  of  the  deed  to  the  grantee  he,  with 
the  grantee's  agent,  went  on  the  ground,  and 
pointed  out  the  boundary  lines,  is  inadmissible 
against  a  subsequent  purchaser  of  the  grantee ; 
the  deed  being  duly  recorded,  and  the  sut>se- 
quent  purchaser  relying  on  the  description 
therein  without  knowledge  of  the  facts. 

[£}d.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  |S  835-851 ;    Dec.  Dig.  g  230.*] 

4.  Appbai.  and  Ebbob   (g  1053*)— Hakmt.£S8 
Erbob— Ebboneous  Admission  of  Evidence. 

The  error  in  admitting  'improper  evidence 
is  not  ground  for  reversal  where  the  court  spe- 
cifically withdrew  it  from  the  jury,  and  direct- 
ed the  jury  not  to  consider  it  for  any  parpose. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4178-4184;  Dec  Dig.  i 
1053.*] 

Error  to  District  Court,  Tyler  County;  W. 
B.  Powell,  Jndge. 

Action  by  W.  T.  Stewart  against  the  Kir- 
by  Lumber  Company  and  others.  There  was 
a  Judgment  for  plaintiff  against  the  defend- 
ant named  and  in  favor  of  codefendanta, 
and  the  defendant  named  brings  error.  Af- 
firmed. 

See,  also,  141  S.  W.  296. 

Andrews,  Ball  &  Streetman,  of  Houston, 
for  plaintlir  in  error.  Joe  W.  Thomas,  of 
Woodville,  for  defendant  in  error. 

McMEANS,  J.  W.  T.  Stewart  brought 
this  suit  against  the  Kirby  Lumber  Company, 
J.  R.  Chapman,  and  D.  G.  Mann  to  recover 
damages  in  the  sum  of  $2,473.20,  for  timber 
alleged  to  have  been  cut  and  removed  from 
a  certain  24%-acre  tract  of  land  in  Tyler 
county,  and  for  the  alleged  injury  and  de- 
struction of  other  timber  on  said  tract,  and 
for  alleged  injury  to  the  land  Itself  through 
the  hauling  and  dragging  of  logs  thereover. 
The  defendants  each  pleaded  the  general  de- 
nial, and  the  Kirby  Lumber  Company  in  ad- 
dition   vouched    in    its   remote    warrantors, 

5.  A.  Hawthorne  and  M.  J.  Hawthorne,  and 
prayed  for  recovery  over  against  them  in 
the  event  plaintiCT  recovered  against.lt  Sub- 
sequently the  Kirby  Luml>er  Company  dis- 
missed its  action  against  said  remote  war- 
rantors, and  thereafter  a  trial  before  a  Jury 
resulted  in  a  verdict  In  favor  of  defendants 
Chapman  and  Mann,  and  against  the  Kirby 
Lumber  Company  in  favor  of  the  plaintiff, 
Stewart,  for  the  sum  of  $275,  from  which 
the  Kirby  Lumber  Company  has  appealed. 

The  24^  acres  of  land  in  question  ia  a 
part  of  a  tract  of  200  acres  described  in  a 
deed  from  Wm.  Neyland  to  R.  C.  Fulgliam. 
On  the  western  side  of  the  200-acre  tract 
there  are  two  lines  running  north  and  south 
and  paralleling  each  other,  and  the  24%-acre 
tract  is  that  lying  between  these  two  lines. 
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The  200-acre  tract  was  conveyed  by  Fnlgham 
to  S.  A.  Hawthorne,  and  under  Hawthorne 
both  appellee  and  appellant  claim  In  the  fol- 
iowlDg  manner:  (a)  On  Jnne  21,  1902,  Haw- 
thorne and  wife  and  the  said  Ehilghain  con- 
veyed to  W.  W.  Wilson  the  timber  on  100 
acres  of  the  200-acre  tract,  describing  the 
100  acres  by  metes  and  bounds,  and  Wil- 
son's title  passed  to  the  Klrby  Lumber  Com- 
pany, (b)  On  October  31,  1906,  after  the 
aforesaid  conveyance  had  been  duly  record- 
ed, Hawthorne  and  wife  conveyed  the  200 
acres  of  land  to  W.  B.  Fondren  and  wife, 
and  the  parties  last  named  afterwards  con- 
veyed the  same  to  appellee,  W.  T.  Stewart 
The  description  in  the  timber  deed  from 
Hawthorne  and  wife  and  Fnlgham  to  Wil- 
son is  as  follows:  "All  of  the  timber  stand- 
ing, lying,  and  growing  upon  the  following 
described  tract  or  parcel  of  land  lying  and 
being  situated  In  l^ler  county,  Texas,  and 
a  part  of  the  Wm.  Campbell  league  in  said 
county  and  state,  containing  100  acres  more 
or  less,  and  being  a  part  of  the  same  tract 
of  land  conveyed  to  me,  the  said  S.  A.  Haw- 
thorne, by  R.  F.  Fulgham,  on  the  Slst  day 
of  December,  A.  D.  1897,  and  described  as 
follows:  Beginning  at  the  northeast  comer 
of  said  tract;  thence  west  4o  the  northwest 
comer  of  said  tract;  thence  south  to  where 
the  present  farm  fence  now  stands;  thence 
In  an  easterly  course  with  said  fence  to 
Wolf  creek;  thence  down  said  creek  to  where 
the  east  line  of  said  tract  crosses  said  creek; 
tbence  north  to  the  place  ot  beginning — and 
for  further  description  reference  Is  hereby 
made  to  land  records  of  Tyler  county  In 
Book  J,  page  525."  By  the  terms  of  the 
timber  deed  Wilson  and  his  heirs  were  given 
the  right  of  Ingress  and  egress  to  and  from 
all  portions  of  said  land  and  the  adjoining 
lands  for  the  purpose  of  cutting  and  remov- 
ing the  timber. 

Appellee's  contention  is  that  the  west  line 
of  the  100-acre  tract  described  In  the  timber 
deed  was  the  Interior  one  of  the  two  lines 
running  north  and  south  on  the  west  side 
of  the  200-acre  tract,  and  not  the  exterior 
line. 

[1,2]  By  Its  first  assignment  of  error 
plaintiff  In  error  complains  that  the  court 
erred  in  refusing  to  give  Its  special  charge 
"So.  1,  which  was  a  peremptory  instruction 
to  find  for  the  defendant  It  contends  In  its 
proposition  under  this  assignment  that  the 
charge  should  have  been  given  for  the  rea- 
son that  under  the  undisputed  testimony  the 
timber  deed  to  the  EGlrby  Lumber  Company 
included  within  its  bounds  all  of  the  24^ 
acres  described  In  plaintiff's  petition,  from 
which  the  evidence  showed  the  defendant 
Klrby  Lumber  Company  cat  the  timber. 

The  evidence  shows  that  the  Klrby  Lum- 
ber Company,  in  cutting  the  timber  on  the 
100  acres,  at  first  took  only  that  east  of  the 
Interior  western  line,  and  it  Is  evident,  we 
think,  that  its  agents  acting  for  It  in  the 
premises  believed  that  line  to  be  the  true 


west  boundary  line  of  the  tract  Later,  on 
surveying  a  tract  of  land  lying  west  of  the 
100-acre  tract,  the  exterior  or  most  western 
northwest  comer  of  the  100  acres  was  dis- 
covered, and  the  evidence  Indisputably  shows, 
we  think,  that  that  comer  Is  the  true  north- 
west comer  of  the  tract  By  the  terms  of 
the  timber  deed  the  timber  was  sold  on  100 
acres  to  be  taken  out  of  the  northern  part 
of  a  200-acre  tract  of  land  which  had  for- 
its  beginning  point  the  northeast  comer  of 
the  tract  The  line  runs  thence  west  to  the 
northwest  comer  of  the  200-acre  tract,  and 
under  this  call  the  Klrby  Lumber  Company 
had  the  right,  under  the  facts  of  this  case, 
to  take  the  timber  to  the  true  northwest 
comer,  although  the  seller  and  the  agents 
of  the  Klrby  Lumber  Company  at  the  time 
of  the  purchase  believed  that  the  interior 
line  was  the  true  west  boundary  line.  The 
next  two  calls  in  the  timber  deed  is  "thence 
south  to  where  the  present  farm  fence  now 
stands;  thence  In  an  easterly  course  with 
the  fence  to  Wolf  creek."  The  call  for  the 
western  line  Is  not  at  all  ambiguous;  but  a 
latent  ambiguity  arose  when  attempt  was 
made  to  reach  the  farm  fence  "as  it  now 
stands"  (1902)  by  a  line  run  south  from  the 
northwest  comer,  because  the  proof  shows 
that  a  line  so  run  would  not  reach  the  fence 
at  all,  but  would  pass  west  of  the  most  west- 
em  line  of  the  fence  a  distance  of  some  12 
or  15  feet  This  ambiguity  being  disclosed, 
the  matter  of  ascertaining  the  true  south- 
western comer  of  the  100  acres  became- a 
question  of  fact  for  the  Jury.  The  general 
direction  In  which  Wolf  creek  runs  Is  east 
and  west  aud  the  fence  surrounding  the 
farm  in  1902  was  on  both  sides  of  It;  but 
on  neither  the  north  or  the  south  sides  of 
the  creek  did  the  fence  extend  far  enough 
west  to  meet  a  line  run  due  south  from  the 
northwest  comer,  so  that  a  line  run  from  that 
comer  In  order  to  strike  the  fence  at  a  point 
either  north  or  south  of  the  creek  would 
have  to  be  deflected  to  the  east  It  is  ap- 
parent from  what  we  have  said  that  the 
Klrby  Lumber '  Company  contends  that  the 
west  line  should  be  deflected  only  far  enough 
to  the  east  to  reach  the  nearest  point  of  the 
fence  from  a  line  run  due  south  from  the 
northwest  corner,  which  would  extend  the 
west  line  to  a  point  south  of  Wolf  creek; 
while  the  plaintiff  contends  that  the  line 
should  be  deflected  far  enough  east  to  reach 
the  fence  on  the  north  side  of  the  creek. 
Both  recognize  the  rale  that  the  call  for  the 
fence  for  the  southwest  comer  would  con- 
trol over  the  call  for  a  line  to  run  due  south. 
The  jury  found  under  appropriate  instruc- 
tions that  the  southwest  comer  of  the  100 
acres  was  at  a  point  on  the  fence  north  of 
the  creek,  and,  if  there  was  evidence  to  jus- 
tify this  finding,  their  verdict  should  not 
be  disturbed.  From  the  testimony,  and  from 
a  map  illustrating  the  situation,  It  appears 
that  a  line  run  due  south  would  not  strike 
the  fence  at  all,  but  to  reach  the  fence  must 
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be  deflected  slightly  east  After  leacUng 
the  fence  In  this  way,  Wolf  creek  wonld  be 
reached  by  following  the  fence  In  an  easter- 
ly course.  The  defendant  contends  that 
from  the  point  thus  reached  Wolf  creek  would 
constitute  the  south  boundary  of  the  100 
acres.  On  the  other  hand,  plalntUI  contends 
that  It  Is  manifest  that  the  comer  on  the 
fence  called  for  In  the  field  notes  was  at  a 
point  north  of  the  creek,  and  that  the  west 
Une  should  be  deflected  far  enough  east  to 
reach  the  most  westerly  point  on  the  fence 
north  of  Wolf  creek.  We  think  plaintiff's 
contention  must  be  sustained.  The  map  re- 
ferred to  shows  that  a  line  run  from  the 
northwest  comer  to  the  point  on  the  fence 
south  of  the  creek  would,  on  account  of  the 
bends  of  the  creek,  cross  the  creek  three 
times  before  reaching  that  point.  From 
thence  back  to  Wolf  creek  the  fence  runs  In 
a  northeasterly  course,  and  after  turning  a 
bend  In  Wolf  creek  runs  in  a  northwest- 
erly direction  to  the  creek.  This  takes  In  a 
small  triangular  piece  of  land  In  the  south- 
west comer,  south  of  the  creek.  The  field 
notes  do  not  call  to  cross  the  creek,  and  the 
only  call  for  it  Is  in  the  call  to  follow  the 
field  notes  after  the  southwest  comer  is 
reached.  If  it  was  the  intention  of  the  par- 
ties to  make  the  creek  the  west  boundary  of 
the  100  acres,  it  is  reasonable  that  the  call 
from  the  northwest  comer  would  hare  been 
south  to  the  creek,  and  It  is  not  reasonable 
to  presume  in  such  case  that  they  would 
hare  adopted  a  call  for  a  line  to  cross  the 
creek,  not  once,  but  three  times.  On  the 
other  hand,  a  line  run  from  the  northwest 
comer  to  the  point  which  plaintiff  contends 
is  the  southwest  corner  reached  the  fence 
north  of  the  creek,  and  by  running  with  the 
fence  in  an  easterly  course  for  the  greater 
part  of  its  length,  and  tn  a  southerly  course 
for  a  less  distance,  would  reach  Wolf  creek, 
and  the  creek  would  not  be  crossed  at  all. 
The  timber  taken,  and  for  which  recovery 
was  had,  was  that  on  the  strip  of  land  lying 
between  the  western  line  as  contended  for 
by  defendant  and  the  line  contended  for  by 
plalntlfl.  We  think  that  plaintiff's  conten- 
tion as  to  the  location  of  the  line  is  more 
In  consonance  with  the  evidence,  reason,  and 
Justice  of  the  case,  and  the  first  assignment 
presented  by  defendant  cannot  be  sustained. 
[3]  The  second  assignment  is  as  follows: 
'"Tbe  court  erred  to  the  prejudice  of  this 
plaintiff  in  error  in  admitting  over  the  ob- 
jections of  thla  plaintifl  in  error  the  testi- 
mony of  S.  A.  Hawthorne  to  the  effect  that 
at  the  time  he,  with  others,  sold  the  100 
acres,  more  or  less,  to  Wilson  he  went  upon 
the  ground  with  Wilson's  agent,  D.  G.  Mann, 
before  the  deed  was  made,  and  pointed  out  to 
said  Mann  the  timber  that  was  being  sold, 
and  showed  Mann  the  lines  bounding  said 
timber,  and  showed  him  a  certain  Interior 
west  line,  and  showed  him  that  the  west 
line  of  the  100  acres,  more  or  less,  would 
■tarlke  the  farm  fence  north  of  the  creek,  and 


showed  him  where  said  line  would  strike  tbe 
fence,  as  will  more  fully  appear  from  this 
plaintiff  in  error's  bill  of  exceptions  herein 
No.  2." 

Under  this  assignment  we  have  the  follow- 
ing proposition:  "The  testimony  objected  to 
was  incompetent  and  inadmissible  as  against 
plaintiff  in  error,  Klrby  Lumber  Company, 
because  clearly  res  inter  alias  acta;  the 
Klrby  Lumber  Company  not  being  a  party  to 
said  original  timber  deed  but  only  a  Bub- 
vendee  thereunder,  and  there  being  no  testi- 
mony that  D.  O.  Mann,  who  was  represent- 
ing the  vendee,  Wilson,  in  said  timber  deed, 
was  in  any  sense  an  agent  or  representative 
of  tbe  Klrby  Lumber  Company,  which  sub- 
sequently  purchased   from  Wilson." 

[4]  The  witness  Hawthorne  did  testify  as 
complained  in  the  assignment,  and  we  think 
it  was  error  to  allow  the  testimony  over  the 
objections  made  to  It  Its  admission,  how- 
ever, does  not  constitute  reversible  error,  for 
the  reason  that  the  court  withdrew  the  ob- 
jectionable testimony  from  the  jury  by  in- 
structing them  to  disregard  it  We  quote 
that  portion  of  the  charge:  "There is  no 
evidence  before  you  to  show  that  the  Klrby 
Lumber  Company  knew  at  the  time  it  bought 
the  timber  on  said  100  acres,  more  or.  less, 
that  the  witness  Hawthorne  and  D.  O.  Mann 
went  upon  the  ground,  and  Hawthorne  show- 
ed the  lines  and  corners  of  the  100  acres  of 
land,  more  or  less,  to  D.  O.  Mann,  at  the 
time  he  bought  the  timber  for  W.  W.  Wilso"h, 
and,  the  deed  fipm  Hawthorne  and  wife 
and  Fulgham  to  said  Wilson  being  duly  re- 
corded in  the  deed  records  of  Tyler  county, 
Texas,  at  the  time  said  company  bought 
the  timber,  it  had  tbe  right  to  rely  upon  the 
description  of  the  land  as  given  in  sold  deed, 
and  cannot  be  bound  by  the  acts  and  declara- 
tions of  said  Mann  and  Hawthorne  made  by 
them  at  the  time  the  timber  on  said  100  acres 
of  land,  more  or  less,  was  bought  for  Wilson ; 
therefore  the  testimony  of  the  witnesses  S. 
A.  Hawthorne  and  D.  O.  Mann  as  to  where 
the  lines  and  corners  of  the  100  acres  were 
is  withdrawn  from  you,  and  will  not  be  con- 
sidered by  you  for  any  purpose  in  passing 
upon  the  location  of  said  land." 

The  assignment  must  be  overruled,  as  are 
also  the  third,  fourth,  and  seventh,  wlil<^ 
present  practically  the  same  point  but  in 
different  form.  Neither  party  in  their  briefs, 
or  otherwise,  have  called  our  attention  to  the 
quoted  charge  which  eliminated  the  objection 
made  to  the  admission  of  the  testimony  com- 
plained of.  We  hardly  think  this  is  fair  to  this 
court    See  mle  SI  (142  S.  W.  zUl). 

What  we  have  said  In  disposing  of  tbe 
first  assignment  of  error  sufficiently  disposes 
of  the  sixth,  which,  with  Its  several  proposi- 
tions thereunder,  is  overruled. 

We  have  carefully  examined  the  elghtli  and 
ninth  assignments,  and  are  of  the  opinion 
that  neither  points  out  reversible  ^rror,  and 
each,  with  tb»  piopoeitioiia  thereunder.  Is 
overmled. 
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We  And  no  reversible  error  In  tbe  record, 
and  the  judgment  of  the  court  below  is  al- 
flrmedL 

Afllrmed* 


NATIONAL  aSrOPLANB  CO.  T.  McCORr 
inCK. 

(Coort  of  CSvil  Appeala  of  Texas.    San  Antonio. 

Nor.  19,  1913.     Rehearing  Denied 

Dec  17.  1913.) 

Afpkal  aitd  Bkbob  (i  1133*)— Statkuxnt  or 

Facts— Nbcebsitt. 

In  the  absence  of  a  statement  of  facta,  bills 
of  exception,  and  motion  for  new  trial,  a  judg- 
ment ^1  be  affirmed,  unless  fundamental  error 
appears  on  the  face  of  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Coit  Dig.  ff  4450-'14:»3;  Dec  Dig.  f 
113a*] 

B^rror  to  Galveston  County  Court;  George 
E.  Uann,  Judge. 

Action  between  the  National  Aeroplane 
Company  and  Mart  C.  McCormick.  There 
was  a  judgment  for  the  latter,  and  the  for- 
mer brings  error.    AfBrmed. 

Kaco  9c  Minor  Stewart,  of  Galveston,  for 
plaintiff  in  error.  Geo.  G.  Clougb  and  Mc- 
Inemey  &  Wilson,  all  of  Galveston,  for  de- 
fendant in  error. 

TALIAFERRO,  T.    This  salt  was  for  debt 

and  foreclosure  of  lien  upon  personal  prop- 
erty. It  comes  to  this  court  without  state- 
ment of  facts,  conclusions  of  fiict  by  the  trial 
court,  or  bills  of  exceptions,  and  no  motion 
for  new  trial  was  made  in  the  lower  court. 
We  find  no  fundamental  errors  apparent 
upon  the  record,  and  tbe  Judgment  Is  af- 
firmed. 


LOUISIANA  BIO  GRANDE  CANAL  00.  T. 
QUINN. 

(Conrt  of  Civil  Appeals  of  Texas.    San  Antonic 
Nov.  26,  1913.) 

1.  Masteb  aitd  Sebvakt  ({  41*)— Bbkaoh  or 

CONTBACT    OF   ESllPLOYlEBRT— DAMAGES. 

The  measure  of  damages  for  breach .  of  a 
contract  of  employment  for  a  year  for  a  monthly 
compensation,  on  the  faith  of  which  the  employ^ 
incurred  expense  in  moving,  was  the  amount  of 
■uch  expense  and  snch  other  damages  and  loss 
nutained,  not  to  exceed  the  amount  to  which  he 
would  have  been  entitled  had  the  contract  been 
performed. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  12,  50-58;    Dec  Dig.  { 

2.  Masteb  and  Skbvant  ((  41*)— AonoN  fob 
Waobs— Right  of  Aotioh. 

A  servant  employed  for  a  year,'  at  a  certain 
Sffloont  per  month,  on  his  discharge  without 
canse  has  an  immediate  right  of  action  for  the 
damages  accming  from  the  breach,  though  only 
those  damages  accrued  at  the  time  of  the  trial 
are  recoverable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gj  12,  60-^;  Dec  Dig.  | 
41.*] 


3.  Appeal  and  Ebbob  (S  1171*)  —  Appkal  — 

Amount  Awabdxd. 

Where  the  jury  did  not  follow  erroneous  ta- 
stniction  as  to  the  measure  of  damages,  and  it 
did  not  appear  what  evidence  they  considered  in 
arriving  at  an  excessive  verdict  snch  verdict 
must  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  464ft-4854;  Dec  Dig.  | 
1171.*] 

Appeal  from  Hidalgo  County  Court;  James 
H.  Edwards,  Judge. 

Action  by  R.  B.  Qulnn  against  the  Louisi- 
ana Rio  Grande  Canal  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

See,  also,  leo  S.  W.  151. 

F.  W.  Klbbe  and  L.  J.  Polk,  Jr.,  both  of 
BrownsvUle,  for  appellant 

FLT,  a  J.  This  Is  a  suit  for  damages  In- 
stituted by  defendant  in  error,  which.  It  was 
alleged,  accrued  by  reason  of  the  discharge 
of  defendant  in  error  without  cause  by  plain- 
tiff In  error.  Defendant  In  error  claimed  to 
have  been  employed  by  plaintiff  In  error  on 
or  about  July  1,  1911,  for  12  months  at  the 
rate  of  $100  a  month  and  house  rent  and 
fuel  valued  at  $25  a  month;  that  he  was  dis- 
charged without  cause  In  November,  1911, 
after  having  worked  for  6  months ;  that  the 
cost  of  moving  his  family  from  Lane  City, 
Tex.,  to  Hidalgo,  Tex.,  amounted  to  $125  and 
his  services  for  the  remaining  7  mohths  were, 
by  the  contract  of  the  value  of  $876,  which 
he  claimed  as  damages.  The  suit  was  in- 
stituted on  January  28,  1912,  and  was  tried 
on  February  16,  1912. 

The  court  Instructed  the  jury  that  the 
measure  of  damages  was  the  expense  of  re- 
moval of  defendant  In  error  and  his  family 
from  Lane  City  to  Hidalgo  and  hhi  salary 
for  any  time,  not  paid  for,  prior  to  the  In- 
stitution of  the  suit  In  other  words,  the 
damages  the  Jury  were  authorised  to  find 
could  not  have  exceeded  $126  expense  of 
moving  and  not  more  than  $260  for  two 
months'  wages.  The  jury  returned  a  verdict 
for  $876,  evidently  the  amount  of  salary  for 
the  remaining  seven  months  of  the  year. 

[1]  The  measure  of  damages  under  the 
facts  of  this  case,  tf  defendant  in  error  was 
hired  for  one  year,  and  on  the  faith  of  that 
contract  of  hire  Incurred  expenses  In  moving 
himself  and  family  to  Hidalgo,  and  was  dis- 
charged without  cause,  was  the  amount  of 
such  expenses  and  such  other  damages  and 
loss  sustained,  not  to  exceed  the  amount  to 
which  he  would  have  been  entitled  had  the 
contract  been  fulfilled. 

[2]  The  right  to  recover  the  damages  ac- 
cruing from  the  breach  of  the  contract  arises 
at  once,  but  no  more  damages  can  be  recover- 
ed than  have  accrued  at  the  time  of  the  trial 
Meade  v.  Rutledge,  11  Tex.  44;  Hassell  T. 
Nutt  14  Tex.  260;  Railroad  r.  Shirley,  45 
Tex.  356;    Heame  v.  Garrett  49  Tex.  619; 
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Lltchensteln  ▼.  Brooks,  75  Tex.  196, 12  S.  W.' 
»75. 

Appellee  could  not  recover  for  any  dam- 
ages except  those  which  had  accrued  up  to 
the  time  of  the  trial.  If  appellee  had  with- 
held his  suit  until  the  expiration  of  the  year 
be  might,  under  proper  conditions,  have  re- 
covered for  the  whole  amount  of  salary,  but 
it  may  be  difficult  to  ascertain  what  his 
damages  are  when  the  whole  time  has  not 
expired.  Still  it  is  for  the  Jury  to  determine 
under  proper  instructions  and  the  evidence 
what  the  damages  amount  to.  Any  damage 
that  naturally  grew  out  of  the  discharge  of 
defendant  in  error,  if  wrongfully  done, 
should  be  taken  into  consideration;  the  only 
limitation  upon  the  amount  of  the  damages 
that  could  be  recovered  being  tbe  total 
amount  of  the  salary  during  the  remainder 
of  the  year  after  the  discbarge  took  place. 

[3]  We  do  not  know  what  tbe  Jury  took 
into  consideration  in  arriving  at  a  verdict, 
but  it  is  evident  that  they  did  not  follow  the 
erroneous  charge.  Without  chart  or  compass 
they  found  a  verdict  directly  in  the  face  of 
the  cliarge  and  for  an  amount  so  excessive 
that  appellee  remitted  $250. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


SAN  ANTONIO  ft  A.  P.  RT.  CO.  ▼. 

SCHENDEIi. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Nov.  26,  1913.) 

Rah-boads  (8  425*)  —  Injubiis  to  Stock  — 

Neolioence — Pboxhcatb  Causk. 

Where  a  railroad  company  cast  rocks  on 
each  side  of  a  private  crossing,  rendering  it  dif- 
ficult for  animals,  that  negligence  will  not  ren- 
der it  liable  for  the  death  of  a  horse,  fonnd  dead 
near  the  crossing,  where  there  was  nothing  to 
show  that  it  had  been  killed  by  a  train,  or  that 
the  company's  negligence  caused  the  injury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  8§  1527-1533 ;   Dec.  Dig.  {  425.*] 

Appeal  from  Lavaca  County  Court;  P.  H. 
Green,  Judge. 

Action  by  Emil  Schendel  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company, 
begun  in  Justice  court  and  appealed  by  de- 
fendant to  the  county  court  From  a  second 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  rendered. 

Patton  ft  Schwartz,  of  Hallettsville,  for 
appellant 

FLY,  C.  J.  This  is  a  suit  for  the  value  of 
a  horse,  alleged  by  appellee  to  have  been  kill- 
ed, at  a  private  crossing  by  a  train,  through 
the  negligence  of  appellant  The  allegation 
of  negligence  was  that  "the  crossing  at  the 
time  of  tbe  injuries  hereinafter  complained 
of  was  improperly,  negligently,  and  careless- 
ly constructed  and  maintained,  and  did  not 
permit  of  tbe  free  and  easy  passage  of  cat- 
tle,  horses,   and   other  stock   from   part  of 


said  lands  to  the  other  part  thereof."  Ap- 
pellant obtained  a  Judgment  in  the  Justice's 
court  for  |150,  which  on  appeal  to  tbe  county 
court  was  reduced  to  $90. 

It  was  shown  that  rocks  had  been  thrown 
on  each  side  of  the  crossing,  which  was  a 
private  one  in  a  pasture,  but  no  causal  con- 
nection was  shown  to  exist  betweoi  tbe 
rocks  and  the  death  of  tbe  horse.  There  was 
no  evidence  that  tended  to  show  that  the 
horse  was  killed  by  a  train,  except  that  he 
was  dead  near  the  crossing.  No  wounds,  no 
blood,  no  broken  bones,  were  shown  to  have 
existed.  It  may  have  been  exceedingly 
wrong  and  Improper  for  appellant  to  place 
rocks  at  or  near  the  crossing  to  sustain  its 
embankment,  which  rocks  made  it  diflGlcult 
for  horses  or  cattle  to  cross,  but  that  does 
not  indicate  that  the  rocks  had  anything  to 
do  with  tbe  death  of  the  horse.  Negligence 
that  renders  any  one  liable  for  damages 
must  be  tbe  proximate  cause  of  tbe  Injury. 

The  Judgment  is  reversed,  and  Judgment 
here  rendered  that  appellee  take  nothins  bj 
his  suit  and  pay  all  costs  in  this  behalf  ex- 
pended. 


WILLINGHAM  v.  OEITZENAUER. 

(Court  of  Civil   Appeals  of  Texas.     Amarilkk 

Dec  6,  1913.) 

1.  EXCHANGK  OF  PBOPKBTT  (|  8*)— RcSCISSIOH 
— FBAUD— EVIDENCB. 

Evidence  in  a  suit  to  rescind  an  exchange 
of  property  held  sufficient  to  support  a  finding 
that  defendant's  representations  that  tbe  title  to 
tbe  land  to  be  conveyed  to  plaintiff  was  unin- 
cumbered, except  for  a  %BO0  mortgage,  were 
fraudulently  made. 

[Ed.  Note.— For  other  cases,  aee  Exchange 
of  Property,  Cent  Dig.  {  10 ;    Dec.  Dig.  I  8.*] 

2.  EXCHAROE  OF  Pbopebtt  (f  8*)— Rescissioh 
—Fraud— Rkuahce  on  REPBCSBiriATioNS— 
Evidence. 

Evidence  in  a  suit  to  rescind  an  exchange 
of  property  held  sufficient  to  show  that  plaintiff 
did  not  undertake  to  determine  for  himself  that 
the  title  offered  him  was  clear,  but  relied  on 
the  false  representations  made  to  him  by  defend- 
ant 

[Ed.  Note. — ^For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  |  10;   Dee.  Dig.  {  8.*] 

Appeal  from  District  Court,  Potter  Coun- 
ty;   J.  N.  Browning,  Judge. 

Action  by  J.  Oeitzenauer  against  O.  W. 
Wlllingham  and  vrife.  Judgment  against 
defendant  O.  W.  Wlllingham,  and  he  appeals. 
Affirmed. 

Barrett  &  Jones,  of  Amarillo,  for  appel- 
lant Cooper,  Merrill  ft  Lumpkin,  of  Ama- 
rillo, and  Zlnk  &  Cllne,  of  Hobart,  Okl.,  for 
appellee. 

HUFP,  C.  J.  This  case  was  tried  without 
the  Intervention  of  a  Jury  in  the  trial  court 
The  suit  was  brought  by  appellee,  J.  E.  Geits- 
enaner,  against  O.  W.  WllUngham  and  his 
wife,  Ora  Wlllingham,  to  rescind  a  contract 
whereby  appellee  bad  sold  and  conveyed  to 


'For  otlier  cases  see  same  topic  and  section  NUMBEB  in  Dae.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndexM 
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appellant  lot  3,  block  41,  Glenwood  addition 
to  the  dty  of  Amarlllo,  or  In  the  alterna- 
tive for  damages.  The  trial  court,  without 
filing  conclusions  of  fact  and  law,  rendered 
]nd);ment  against  the  appellant  G.  W.  Wll- 
Ilngham  for  the  snm  of  $420,  In  favor  of  the 
appellee,  discharging  Mrs.  WllUngham.  Ap- 
peal Is  prosecuted  In  this  conrt,  by  the  ap- 
pellant, G.  W.  WlUlngfaain,  in  which  he  com- 
plains of  the  Judgment  rendered. 

It  is  urged  there  was  no  evidence  show- 
ing a  fraud  practiced  on  appellee  by  appel- 
lant, and  that  there  was  no  actual  fraudu- 
lent representation,  or  that  appellee  relied 
upon  the  representations  made  by  appellant 
The  facts  of  this  case  show  that  appellant 
and  appellee  effected  an  exchange  of  proper- 
ty September  8,  1911.  Appellant  and  his 
wife  conveyed  by  deed  to  appellee  lot  S, 
block  24,  Hill's  addition  to  the  dty  of  Ho- 
bart,  Okl.  Appellee  and  wife  conveyed  to 
appellant,  by  deed,  lot  3,  block  41,  Glenwood 
addition  to  the  city  of  Amarlllo.  The  appel- 
lant represented  to  appellee  that  he  had  a 
good  title  to  his  lot  in  Hobait,  except  a 
mortgage  lien  for  the  sum  of  $500,  which 
appellee  was  to  assume;  and  api)ellee  that 
lie  had  a  good  title  to  his  lot  in  Amarlllo, 
except  a  vendor's  lien  for  the  sum  of  $360, 
which  appellant  was  to  assume.  The  ap- 
pellee paid  $40  cash  difference  in  the  trade. 
Each  party  claimed  to  have  an  abstract  of 
title  to  their  respective  lots.  The  facts  sup- 
porting the  judgment  warrant  the  finding 
that  the  abstract  produced  by  appellant  show- 
ed only  a  lien  against  the  lot  In  Hobart  for 
$500,  secured  by  a  mortgage;  that  appellee 
at  the  time  of  the  trade,  told  appellant,  "If 
you  get  abstract  up  to  date  and  show  me 
clear  title,  I  will  make  the  trade  with  you." 
Appellant  said,  "Mine  is  aU  right,  I  beUeve." 
The  appellee  said  he  did  not  know  pnything 
about  it,  and  thought  they  had  better  go  to 
a  lawyer ;  that  he  did  not  "understand  them 
abstracts."  The  appellant  said  that  it  was 
no  use  to  spend  money.  "Mine  is  all  right, 
and  I  will  show  you  it  Is  all  right"  They 
then  took  the  abstract,  and  went  through 
and  examined  each  page.  The  abstract  then 
ihowed  only  a  lien  to  secure  the  $500  note. 
The  last  conveyance  In  the  abstract  shows 
to  have  been  filed  for  record  the  2d  day  of 
September.  Appellee  testified:  "We  saw  the 
date  it  was  made  out,  and  I  had  in  my  mind 
everything  was  all  right"  The  appellee, 
four  or  five  days  after  the  execution  of  the 
deeds,  moved  into  the  property  at  Hobart 
vlth  his  family.  He  says  he  thought  he 
was  getting  a  fee-simple  title  to  the  lot  in 
Hobart  except  the  $500  lien  mentioned  by 
appellant  He  met  after  his  arrival  at  Ho- 
bart a  Mr.  Bredel,  and  told  him  of  his 
trade,  and  told  him  that  he  bad  an  abstract 
to  the  property  showing  a  lien  on  the  lot 
tor  $500.  At  that  time  Bredel  told  him  that 
was  not  all;  that  there  was  a  judgment 
'  lien  against  the  lot  for  $774;  that  this  was 
the  first  time  be  knew  or  had  heard  of  the 


judgment  Hen.  Thl«  conversation  with  Bre- 
del was  about  the  16th  day  of  S^tember, 
1911.  This  property  was  sold  in  November 
following  under  the  judgment  lien.  Appel- 
lant at  that  time  was  In  Hobart  at  the  sale, 
but  did  not  bid  on  the  property  or  buy  it 
in.  He  and  appellee  had  some  negotiations 
looking  to  a  settlement,  which  resulted  in 
no  arrangement  They  visited  an  attorney 
who  in  the  course  of  the  conversation  said 
Geitzenaner  had  been  "flimflammed"  to 
which  Willlngham  replied,  "Well,  they  have 
slapped  it  on  me,  and  I  have  a  right  to  slap 
it  onto  him  or  some  one  else." 

In  a  few  days  after  appellant  obtained 
possession  of  the  lot  In  Amarillo,  he  moved 
therefrom  the  house  and  placed  it  in  another 
portion  of  tbe  dty  of  Amarillo.  He  also 
paid  off  the  vendor's  lien  note  for  $360.  The 
facts  further  show  that  there  was  a  judg- 
ment against  appellant  in  the  district  court 
of  Kiowa  county,  in  which  Hobart  is  situat- 
ed, for  the  sum  of  $774,  rendered  on  the 
28th  day  of  February,  1911,  in  favor  of  the 
Farmers'  A  Merchants'  National  Bank  of 
Hobart,  and  that  by  the  laws  of  Oklahoma 
such  judgment  was  a  lien  on  the  lot  when 
appellant  deeded  the  same  to  appellee,  the 
8th  of  September,  1911.  The  facts  further 
show  that  the  abstract  which  appellant 
showed  appellee  had  been  brought  down  to 
the  6th  day  of  September,  1911,  by  the  Kiowa 
County  Abstract  Company,  at  the  Instance  of 
one  Hamilton,  who  at  that  time  was  nego- 
tiating for  the  purchase  of  the  lot  through 
Bredel,  the  then  agent  of  appellant  The 
agent  paid  the  charges  for.  bringing  the  ab- 
stract down  to  the  6th  of  September.  The 
abstract  had  been  originally  prepared  by 
this  abstract  company  August  30,  1909,  and 
consisted  of  seven  pages,  and  the  certificate 
of  the  company  at  that  date  attached  was 
No.  4,987.  On  April  L-Q,  1909,  an  additional 
certificate  was  made  thereto.  No.  5,331,  and 
on  that  date  there  were  added  to  the  abstract 
two  extra  pages,  and  on  September  5,  1911, 
the  abstract  comi>any  continued  the  ab- 
stract up  to  that  date  under  certificate  No. 
8,291,  and  added  thereto  three  extra  pages, 
which  contained  an  abstract  of  a  deed  from 
Foster  to  Willlngham,  filed  for  record  Sep- 
tember 2,  1911.  This  last  certificate  also 
showed  the  judgment  lien  against  Willing- 
ham  for  $774.  Hamilton  refused  to  take  the 
land  because  of  this  judgment  lien.  He  re- 
turned the  abstract  to  Mrs.  Willlngham, 
and  appellant  wrote  a  letter  to  Hamilton, 
offering  to  guarantee  the  title  or  make  bond 
for  title.  The  abstract  shown  to  appellee 
oh  the  date  of  the  trade  was  Identified  by  the 
president  of  the  abstract  company,  Hamil- 
ton, and  others,  as  the  one  made  by  the 
company  and  turned  over  to  Mrs.  Willlngham 
by  Hamilton,  except  as  changed.  It  did  not 
after  the  change,  have  the  last  certificate, 
of  date  September  6,  1911,  No.  8,291,  show- 
ing the  judgment  lien  on  the  8th  of  Septem- 
ber, 1911;    but  that  certificate  was  detach- 
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ed,  and  In  Its  place  the  original  cerUflcate  of 
August  30,  1909,  was  put  In,  or  changed  to 
the  place  occupied  by  the  certiflcate  of  Sei>- 
tember  5,  1911. 

[1]  The  evidence  is  sufficient  to  establish 
that  appellant  exhibited  the  abstract  to  ap- 
pellee in  its  mutilated  condition,  and  that  the 
abstract  did  not,  as  shown  to  appellee,  dis- 
close the  Judgment  lien.  The  lot  deeded  to 
appellee  was  afterwards  sold  under  execu- 
tion issued  on  the  Judgment  mentioned  above, 
and  by  order  of  the  court  the  sale  was  con- 
firmed and  a  deed  directed  to  be  made  to 
one  Mr.  Harris,  who  bad  purchased  it  un- 
der the  sheriff's  sale.  The  appellant  denies 
all  of  the  appellee's  statements,  and  denies 
that  he  showed  to  him  a  mutilated  abstract, 
and  testified  he  notified  appellee  of  the  ex- 
istence of  the  Judgment  lien.  These  ques- 
tions were  all  for  the  court  below,  before 
whom  the  case  was  tried,  and  we  think  the 
evidence  sufficient  to  support  the  Judgment 
of  the  trl^l  court 

The  facts  ostabllsb  that  appellant  repre- 
sented that  his  title  was  good,  and  that  there 
was  nothing  against  it  except  the  sum  of 
$500,  secured  by  a  mortgage  lien,  when  in 
fact  an  additional  Hen  for  the  sum  of  $774 
was  shown  as  a  Judgment  lien  against  the 
property.  That  these  representations  were 
fraudulr-nt  is  evidenced  by  appellant  exhibit- 
ing a  mutilated  abstract,  which,  if  it  liad 
been  as  prepared  by  the  abstract  company, 
would  have  revealed  the  Judgment  lien. 
There  could  have  been  but  one  purpose  in 
so  exhibiting  the  abstract,  and  that  was  to 
deceive  appellee.  Buchanan  v.  Burnett,  102 
Tex.  492,  119  S.  W.  1141,  132  Am.  St  Rep. 
900. 

[2]  We  do  not  think  the  facts  show  that 
appellee  undertook  to  investigate  for  himself 
the  title  before  he  purchased  the  lot,  but  he 
evidently  relied  upon  the  representations  of 
the  appellant  and  the  facts  as  then  shown 
by  the  abstract  exhibited  to  him,  and  that 
the  representations  so  made  and  acts  in  so 
exhibiting  the  abstract  induced  him  to  make 
the  trade,  which  he  otherwise  would  not 
have  done.  D.  S.  Gypsum  Co.  v.  Shields,  106 
S.  W.  724.  We  think  the  evidence  in  the 
case  sufficient  to  support  the  Judgment  of 
the  trial  court 

We  therefore  affirm  the  Judgment 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  ▼. 
MOORE. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
Nov.  29,  1913.) 

1.  Daiicaoes   (I   166*)— Pebbonai.   Injubiss— 
Admission  of  Evidence. 

Where  plaintiff's  bruises  received  from  per- 
sonal injuries  were  slight  and  he  was  apparent- 
ly entirely  well  at  trial,  evidence  as  to  whether 
a  very  slight  bruise  bad  not  sometimes  caused 
a  cancerous  wound  resulting  In  death,  and  as  to 
whether  witness  did  not  know  of  a  school  teach- 


er who  died  bom  a  pin  scratch,  was  not  admis- 
sible. 

[Eid.  Note. — For  other  cases,  see  DanuLsea, 
Cent  Dig.  H  478,  470,  481;   Dec.  Dig.  |186.*J 

2.  Cabbu:b8   (!  321*)— Passenqebs— iHJVBZBa 

— iNSTBUCriONB. 

A  special  charge  that  common  carriers  are 
held  to  the  highest  degree  of  care  in  operation 
for  the  protection  of  passengers  was  correct  so 
far  as  it  went 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  1247,  1326-1336,  1843;  Dea  Dig. 
!  321.*] 

3.  TbIAI.  (§  252*)- iNBTBTJOnOHS— SUPPOBT  IN 

Evidence. 

An  instruction,  in  an  action  for  injuries  by 
the  falling  of  a  coach  panel,  that  if  there  was 
nothing  about  the  panel  which  indicated  that  it 
was  defective,  and  inspection  would  not  liave 
disclosed  that  it  was  likely  to  become  Ipoae  or 
fall,  the  railroad  company  would  not  be  liable, 
was  properly  refused,  in  the  absence  of  any  evi- 
dence that  an  experienced  man  ever  inspected 
the  car. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  505,  596-612 ;   Dec.  Dig.  {  252.*J 

4.  Cabbibbs  (S  290*)— Passknoebs  —  Inspec- 
tion OF  Cab. 

A  carrier  of  passengers  must  furnish  a  rea- 
sonably safe  car  and  exercise  the  highest  degree 
of  care  to  ascertain  and  repair  defects  in  the 
car,  as  by  furnishing  an  experienced  inspector, 
etc. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1168,  1169,  1177.  U78,  1180, 
1182-1185;    Dec.  Dig.  g  290.*] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whitehurst  Judge 

Action  by  R.  T.  Moore  against  tbe  St. 
Louis  Southwestern  Railway  Company. 
From  a  Judgment  for  plaintiff,  deteadant  ap- 
peals.   Reversed  and  remanded. 

D.  Upthegrove,  of  Dallas,  for  appelant 
Chas.  F.  Clint,  at  Dallas,  for  appeUee. 

RAINEX,  C.  3.  This  suit  was  instituted  by 
appeUee  against  appellant  to  recover  dam- 
ages fof  personal  injuries  alleged  to  have 
been  received  on  February  12,  1911,  while  a 
passenger  on  one  of  api)eliant's  trains,  on  ac- 
count of  the  panel  coining  loose  between  two 
windows  in  the  coach  in  which  appeUee  was 
riding,  falling  against  liim,  and  Injuring  his 
head,  hand,  and  foot.  The  trial  resulted  in 
a  verdict  for  plaintiff  for  $175,  from  which 
appellant  in  due  time  perfected  its  appeal  to 
this  court 

Reasons  for  Reversal 
[1]  The  court  erred  in  permitting  the  plaln- 
tUTs  counsel  to  ask  the  witness  Dr.  Black- 
burn certain  questions- and  allowing  his  an- 
swers thereto,  as  shown  by  the  following  bill 
of  exception:  "Be  it  remembered  that,  on 
the  trial  of  this  cause,  Dr.  Blackburn,  a  wit- 
ness for  defendant,  on  redirect  examination, 
was  asked  the  following  question:  'Do  you 
not  know  that  a  very  slight  wound  or  bruise 
has  sometimes  caused  a  cancerous  wound, 
and  that  such  wound  sometimes  results  in 
death?'  To  which  question  the  defendant 
then  and  there  objected  because  there  was  no    , 
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allegation  In  the  plaintiff's  petition  to  war- 
rant the  Introduction  of  such  evidence,  ajid, 
second,  because  it  was  immaterial  and  ir- 
relevant, which  objection  was  by  the  conrt 
overraled,  and  the  witness  answered  that 
snch  wound  sometimes  produces  serious  re- 
galts  and  also  death.  And  the  same  witness, 
being  further  Interrogated  by  coimsel  for 
plaintiff,  was  asked  if  he  did  not  know  of  a 
school  teacher,  a  citizen  of  Dallas  county  at 
the  Ume,  that  got  a  pin  scratch,  a  very  slight 
womid,  and  that  it  resulted  in  death.  To 
wMcb  Question  the  same  objection  was  made 
by  the  defendant  as  to  the  first  above  recited, 
and,  the  objection  being  overruled,  the  wit- 
ness answered  that  he  knew  of  a  pin  scratch, 
which  was  a  very  slight  wound,  resulting  .In 
death  to  the  teacher,  whose  name  was  men- 
tioned in  the  Interrogatory." 

The  bruises  received  by  appellee  were 
slight  At  the  time  of  the  trial  he  was  en- 
tirely well,  and  no  possible  danger  of  cancer 
was  apparent  or  probable.  The  testimony 
complained  of  was  speculative  as  to  what 
might  have  happened.  The  company  was 
llatde,  if  at  all,  only  for  the  consequences 
tbat  resulted  from  the  injury,  and  what  hap- 
pened to  some  other  person  in  time  past  was 
calculated  to  prejudice  the  minds  of  the 
jurors,  and  it  was  improper  to  have  admitted 
it  KaUway  Ca  t.  Powers,  101  Tex.  161, 
105  S.  W.  491. 

[2]  The  court  Instructed  the  jury  that  the 
defendant  was  at  the  time  in  question  a 
common  carrier,  and  that  common  carriers 
are  held  to  the  highest  degree  of  care  in  the 
operation  of  a  passenger  train  for  the  pro- 
tection and  safety  of  its  passengers.  Appel- 
lant objects  to  this  charge  and  complains  of 
the  court's  refusal  to  give  a  special  charge 
as  follows:  "The  degree  of  care  required  of 
a  railway  company  toward  its  passengers  Is 
that  high  degree  of  care  that  very  cautious 
persons  generally  are  accustomed  to  use 
in  their  line  of  boaiiieas  under  similar  dr- 
cnmstancea  Therefore,  If  the  jury  believe 
from -the  evidence  that  there  was  nothing 
about  the  panel  tbat  fell  that  Indicated  it 
was  defective,  and  tbat  inspection  would  not 
disclose  that  it  was  in  any  way  loose  or  like- 
ly to  become  so,  or  to  fall,  then  the  defend- 
ant would  not  be  liable." 

The  charge  of  the  court  was  not  error  so 
tu  as  it  went,  as  the  d^ree  of  care  to  be 
used  In  the  carriage  of  passengers  is  the 
lilghest;  but,  when  the  defendant  has  asked 
a  charge  conveying  to  the  Jury  a  definite 
standard  for  the  conduct  of  prudent  and 
skillful  carriers  in  like  situations,  it  should 
be  given  if  said  special  charge  is  otherwise 
correct  Hallway  Co.  v.  KeeUng,  102  Tex. 
521, 120  S.  W.  847. 

[3]  The  special  charge  asked  was  Incor- 
rect in  the  latter  clause  thereof,  where  it 
tells  the  jury.  In  effect,  that  if  there  was 
nothing  In  the  panel  that  would  Indicate  by 
inspection  that  It  would  tail,  etc.,  to  find  for 


the  defendant     We  think  this  was  error. 
There  was  no  evidence  that  an  inspection  of 
the  car  was  ever  made  by  an  experienced  car 
man,  which  we  think  was  the  duty  of  ap- ' 
pellant  to  have  made. 

[4]  A  carrier  of  passengers  Is  under  obli- 
gations to  furnish  a  reasonably  safe  car  in 
which  to  ride,  and  it  will  not  be  relieved  of 
the  consequences  of  a  panel  falling  unless 
It  has  shown  the  highest  degree  of  care  of 
ascertaining  defects  In  its  car  and  repairing 
the  same.  Until  this  care  is  shown  on  the 
part  of  the  carrier,  the  presumption  will 
arise  that  it  has  not  done  its  duty,  and  the 
doctrine  of  unforeseen  accident  has  no  ap- 
plication. 

The  motion  of  the  appellee  to  strike  out 
appellant's  brief,  because  it  does  not  con- 
form to  the  rules,  in  that  it  does  not  direct 
the  conrf  8  attention  to  the  pages  of  the  tran- 
script embodying  its  assignments  of  error, 
or  the  motion  for  new  trial,  «ta,  is  overruled. 

The  brief  is  not  defective  to  the  extent  that 
we  feel  Justified  in  not  considering  the  as- 
signments; but  we  have  done  so,  and,  for  the 
error  suggested,  the  Judgment  la  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


ST.  IXnnS  SOUTHWESTERN  RT.  CO.  OP 
TEXAS  V.  BENJAMIN. 

(Court   of   Civil    Appeals    of   Tetas.     Dallas. 

Nov.  20,  1913.    Rehearing  Denied 

Dec.  W,  1918.) 

1.  Dauaoks  (S  105*)— Actton— Evidence. 

In  an  action  for  damages  for  the  flring  of 
plalntifTs  household  goods,  uiaintilf  is  competent 
to  testify  as  to  the  value  of  the  use  of  the  goods 
to  him,  where  the  goods  had  no  market  value 
at  the  place  of  loss j  such  testimony  not  being 
OS  to  what  plaintifr  could  have  sold  them  for, 
or  what  he  would  have  taken  for  them. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ||  266-271;    Dec.  Dig.  }  105.*] 

2.  RaiIAOADS   (S  481*)  — IKPKAOHIIERT  — BX- 
BTTTTAI. 

In  an  action  against  a  railroad  company 
(or  burning  plaintiflTs  goods,  where  its  witnesses 
testified  that  the  engines  were  equipped  with  the 
best  spark  arresters,  plaintiff  is  entitled  to  show 
tbat  me  engines  threw  sparks  and  started  fires. 
[Ed.  Note. — For  other  ca.ses,  see  Railroads, 
Cent  Dig.  f  {  1717-1729 ;   Dec.  Dig.  f  481.*] 

Appeal  from  Grayson  County  Court;  3.  Q. 
Adamson,  Judge. 

Action  by  Ben  Benjamin  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
foidant  appeals.    Affirmed. 

Head,  Smith,  Hare,  Maxey  &  Head  and 
Jot  Horton,  all  of  Sherman,  for  appellant 
J.  M.  McMiUin,  of  Whitewrlght  and  Chas. 
Crenshaw,  of  Sherman,  for  appellee. 

RAINET,  0.  J.  Appellee  sued  appellant  to 
recover  daioagea  for  tbe  burning  of  certain 
household  goods,  kitchen  furniture,  and  wear^ 
Ing  apparel,  which  were  located  in  a  house 
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near  appellant's  railroad  track,  and  which 
were  Ignited  by  sparks  of  fire  escaping  from 
appellant's  engines,  which  destroyed  said 
goods.  The  general  Issue  was  pleaded  by  ap- 
pellant A  trial  resulted  in  a  Judgment  in 
favor  of  appellee  for  $425,  from  which  this 
appeal  is  taken. 

1.  The  evidence  In  this  case  was  sufficient 
to  show  liability  of  the  appellant  for  the  de- 
struction of  the  goods  sued  for  and  supports 
the  verdict  of  the  Jury. 

[1]  2.  Where  It  is  shown  that  goods  de- 
stroyed had  no  market  value  at  the  place  de- 
stroyed, and  the  condition  of  the  goods  is  ful- 
ly shown,  it  Is  not  error  to  permit  the  ap- 
pellee and  wife  to  testify  to  their  opinion  as 
to  the  value  of  the  use  of  said  articles  to 
them.  Railway  Co.  v.  Nicholson,  61  Tex. 
551;  City  of  Dallas  v.  Allen,  40  S.  W.  324; 
Railway  Co.  v.  Dement,  115  S.  W.  635 ;  Rail- 
way Co.  V.  Green,  44  Tex.  Civ.  App.  13,  97 
S.  W.  531. 

As  said  In  the  Nicholson  Case,  supra,  "not 
a  price  suggested  by  his  partiality  to  them, 
nor  yet  what  he  could  sell  them  for,  but  the 
actual  loss  in  money  he  would  sustain  by 
being  deprived  of  such  articles,"  so  specially 
adapted  to  the  nse  o£  himself  and  family. 

[2]  3.  The  appellant's  witnesses  having  tes- 
tified that  all  of  its  engines  were  equipped 
with  the  best  improved  spark  artesters,  it 
was  not  error  to  allow  appellee  to  show  that 
about  that  time  said  engines  threw  sparks  and 
caused  other  fires.  Railway  Co.  v.  Dawson, 
109  S.  W.  1110;  Railway  Co.  v.  Quails.  124 
S.  W.  140;  Railway  Co.  v.  Wooldrldge,  126  S. 
W.  603. 

The  Judgment  is  nffirmed. 


»nSSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  ▼. 
WESTERN  AUTOMATIC  MUSIC  CO. 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Nov.  22,  1913.     Rehearing  Denied 

Dec  13,  1913.) 

1.  Tbial  (I  228*)— INJUBY  TO  Fbeiqht— Ac- 
tions FOB  DahAQES— iNSTBUCnONS. 

The  court  instructed,  in  an  action  for  dam- 
ages to  a  piano  in  shipment,  that  if  the  piano, 
while  in  the  possession  of  the  railroad  company, 
was  injured  oy  defendant,  and  the  injury  was 
directly  and  approximately  the  result  of  the 
negligence  of  its  servants,  the  jury  should  find 
for  plaiDtiff  the  difference  in  the  cash  marlcet 
value  of  the  piano  in  the  condition  in  which 
it  was  delivered  to  defendant,  if  they  found  the 
same  was  in  good  condition,  and  said  piano 
should  have  arrived  In  at  Dallas,  the  differ- 
ence in"  the  cash  market  value  of  said  piano  in 
the  condition  in  which  it  did  arrive  at  Dallas. 
Held,  that  the  instruction  was  not  erroneous  or 
misleading  because  of  the  quoted  part;  that 
being  merely  senseless  and  surplusage. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  509-512,  526;    Dec.  Dig.  |  228.*] 

2.  Cabrixbs  (8  132*)— Injury  to   Fbeioht— 
Pbesumptior  of  Condition— Rkbuxtai.. 

There  is  no  presumption  that  property 
when  delivered  to  a  carrier  for  shipment  was 
in  the  same  condition  as  when  delivered  to  the 
consignee,  where  there  was  evidence  that  it  was 


In  good  condition  when  delivered  to  the  railroad 
company  and  was  damaged  when  delivered  to 
the  consignee. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {|  678-582,  605 ;   Dec.  Dig.  {  132.»1 

8.  CABBiEBfi   (I  134*)— Fbhoht— Action    fob 

DAHAGBS- SUFFICntNCY   OF   EVIDENCK. 

Evidence,  in  an  action  for  damage  to  a 
piano  while  being  shipped  on  defendant's  rail- 
road, heid  to  sustain  a  finding  of  ownership 
of  the  piano  in  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  588-592,  607;   Dec.  Dig.  {  134.*  J 

Appeal  fom  Dallas  County  Court;  W.  F. 
Whitehurst,  Judge. 

Action  by  the  Western  Automatic  Mnsic 
Company  against  the  Missouri,  Kansas  8c 
Texas  Railway  Company  of  Texas.  From  a 
Judgment  for  plaintifT,  defendant  appeals. 
Affirmed. 

Alex.  S.  Coke  and  Lawther  &  Pope,  all  of 
Dallas,  for  appellant  Wilson  &  Williamson, 
of  Dallas,  for  appellee. 

RASBURY,  J.  AppeUee  sued  appellant 
for  $500  for  damages  alleged  to  have  been 
Inflicted  upon  an  automatic  musical  Instru- 
ment known  as  a  violin  pianola  while  being 
transported  by  appellant  from  San  Antonio 
to  Dallas  in  this  state,  and  upon  trial  before 
Jury  recovered  verdict  followed  by  Judgment 
for  $225,  from  which  this  appeal  is  taken. 
The  verdict  and  Judgment  are  sustained  by 
the  evidence,  and  for  that  reason  we  shall 
not  set  out  any  portion  of  the  evidence,  ex- 
cept under  the  third  assignment  of  error. 

[1]  The  first  assignment  of  error  complains 
of  the  court's  charge  defining  the  measure  of 
appellee's  damage.  The  portion  complained 
of  is  as  follows :  "If  you  find  from  the  evi- 
dence that  said  piano,  while  in  transit  in  the 
possession  of  the  defendant,  its  agents  and 
employes,  was  broken  and  injured  by  the 
said  defendant  and  you  find  that  said  injury 
to  said  instrument  was  directly  and  approxi- 
mately the  result  of  negligence  of  the  de- 
fendant Its  agents  or  servants,  then  you  will 
find  for  the  plaintiff  against  the  defendant 
the  difference  In  the  cash  market  value  of 
said  piano  in  the  condition  said  piano  was 
delivered  to  the  said  defendant  at  San  Anto- 
nio, Tex.,  if  you  find  same  was  in  good  condi- 
tion and  (said  piano  should  have  arrived  in 
at  Dallas,  the  difference  in)  the  cash  market 
value  of  said  piano  In  the  condition  in  which 
it  did  arrive  at  Dallas,  Texas."  It  will  be 
observed  that  certain  words  in  the  charge 
are  parenthesized.  This  arrangement  is 
ours.  In  the  charge  the  words  were  not  so 
separated,  but  were  an  uninterrupted  and 
continuous  part  of  the  charge.  Our  purpose 
in  separating  the  words  as  we  have  is  to 
show  that  bat  for  such  words  the  charge,  in 
substance  at  least  understandlngly  and  cor- 
rectly presents  the  measure  of  damages,  i. 
e.,  the  difference  in  the  cash  market  value 
of  the  pianola  at  the  time  and  in  the  condl- 
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tion  in  which  It  was  delivered  to  the  appel- 
lant and  Its  cash  market  value  at  the  time 
aud  in  the  condition  It  should  have  been 
delivered  to  the  appellee.  While  we  do  not 
approve  that  portion  of  the  charge  that  states 
that  the  pianola  should  be  in  the  same  condi- 
tion wIku  delivered  to  appellee  at  Dallas 
that  it  was  in  when  delivered  to  appellant  at 
8an  Antonio,  for  the  reason  that  it  Incorpo- 
rates into  the  charge  much  surplusage,  yet  it 
cannot  be  said  that  the  same  is  in  any  sense 
erroneous,  since  appellee  was  in  fact  bound 
to  prove  the  condition  of  the  pianola  when 
delivered  to  appellant  at  San  Antonio  before 
it  was  entitled  to  recover  any  sum  at  all  for 
a  failure  of  appellant  to  deliver  at  Dallas  in 
like  condition.  Nor  do  we  think  the  words 
which  we  have  parenthesized  confused  or 
misled  the  Jury  in  consideration  of  the  case. 
They  are  meaningless  and  can  in  no  sense  be 
made  to  liarmonize  with  the  balance  of  the 
charge,  and  hence  without  force  or  persua- 
sion. They  neither  limit  nor  enlarge  the 
rale  stated  In  the  balance  of  the  charge  and 
have  no  application  or  relation  thereto. 
They  stand  alone,  are  valueless,  and  import 
nothing.  Further,  it  may  be  said  that  the 
verdict  conclusively  shows  that  the  jury  were 
in  no  sense  misled  thereby.  Appellee  sued 
for  $500,  and  the  testimony  would  have  sus- 
tained a  verdict  for  such  an  amount.  The 
jury,  however,  only  allowed  |225. 

[2]  The  second  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  read  to 
the  jury  the  following  special  charge :  "You 
ate  Ins^cted  that,  unless  the  piano  Is  shown 
tp  have  beesx  delivered  to  the  defendant  rail- 
road in  a  different  condition,  it  will  be  pre- 
sumed as  a  matter  of  law  that  it  was  in  the 
tame  condition  as  when  delivered  to  plain- 
tiff.'' This  charge  was  approved*in  the  exact 
form  in  wliich  it  was  submitted  in  Missouri 
Padflc  Hy.  Ck).  v.  Breeding,  16  S.  W.  184 
(Court  of  Appeals,  Civil  Cases) ;  the  court 
holding  it  should  have  been  read  to  the  jury 
for  the  reason  that  negligence  or  a  failure 
to  perform  a  duty  required  by  law  is  never 
presnmed  as  a  fact,  but  must  be  established 
by  evidence,  and  that  in  the  case  just  dted 
there  was  no  evidence  to  support  the  cliarge 
of  negligence.  From  a  reading  of  the  case  it 
will  be  seen  that  the  appellate  court  on  the 
Issne  of  negligence  would  probably  have  sus- 
tained an  Instructed  verdict.  The  rule  an- 
nounced by  the  requested  charge  is  also  In- 
lerentlally  approved  in  G.,  C.  &  S.  F.  By. 
Co.  V.  Holder,  10  Tex.  Civ.  App.  223,  30  S.  W. 
383.  In  that  case  this  court,  as  applied  to 
carriers  receiving  property  for  transportation 
Indosed  in  Iwxes,  bales,  packages,  etc.,  not 
open  to  inspection  when  received  by  the  car- 
tier,  held  that  the  presumption  was  that  such 
ebipments  reached  destination  in  the  same 
condition  in  which  they  were  delivered  to  the 
airier,  and  that  It  devolred  upon  tb«  plain- 


tiff to  rebut  such  presumption  by  proof  that 
the  injury  in  fact  resulted  after  the  ship- 
ment was  delivered  to  the  carrier.  In  the 
case  at  l>ar,  however  there  was  ample  testi- 
mony that  the  pianola  was  in  good  condition 
when  delivered  to  the  appellant  at  San  An- 
tonio, and  in  a  damaged  condition  when  de- 
livered to  appellee  in  Dallas.  Thus,  the  pre- 
sumption here  urged  was  rebutted,  and  the 
rule  stated  in  Stooksbury  v.  Swan,  85  Tex. 
563,  22  S.  W.  963,  and  in  Missouri,  Kansas  & 
Texas  By.  Co.  t.  Baker,  58  S.  W.  964,  applies. 
In  Stooksbury's  Case,  as  bearing  upon  the 
right  of  appellant  to  have  read  to  the  jury 
the  charge  under  discussion,  it  is  said  in  sub- 
stance tiiat,  when  a  fact  to  l>e  presumed  is 
controverted  by  direct  testimony,  the  jury 
may  indulge  or  reject  the  presumption  as  the 
entire  evidence  may  justify,  but  in  all  cases, 
if  there  be  a  conflict  in  the  testimony,  must 
be  left  to  their  determination  under  appro- 
priate instructions  by  the  trial  judge.  Hence 
while  it  may  be  said  that  the  requested 
charge  is  correct  as  far  as  it  goes,  it  does  not 
go  far  enougli.  The  Jury  could  have  been 
told  of  the  presumption  that  was  to  be  in- 
dulged In  the  absence  of  any  evidence,  but, 
when  evidence  rebutting  the  presumption  was 
offered,  the  rule  we  have  Just  stated  should 
have  been  applied  in  order  that  the  jury 
cotad  have  determined  if  the  evidence  did  in 
fact  rebut  the  presumption. 

[3]  The  third  assignment  of  error  asserts 
that  the  testimony  is  insutflcient  to  establish 
ownership  in  appellee  of  the  pianola.  We 
conclude  the  evidence  is  sufficient  Api)ellee 
Instructed  Bipps,  at  San  Antonio,  to  pack 
and  ship  the  instrument  to  Dallas.  For  some 
reason  Bipps  consigned  the  shipment  to  him- 
self, probably  in  order  to  Insure  the  collec- 
tion of  packing  aud  transfer  charges,,  but  in 
the  bill  of  lading  was  the  request  that  the 
appellee  be  notified.  Appellant  itself  deliver- 
ed the  car  to  appellee,  and  it  was  unpacked 
in  appellee's  office  in  the  presence  of  appel- 
lant's claim  agent  for  the  purpose  of  ascer- 
taining the  extent  of  the  injury  done  the  car. 
Bipps  says  he  shipped  it  to  Dallas  at  request 
of  appellee.  Whittle,  a  former  agent  at  Dal- 
las for  the  Wurlltzer  Company,  which  manu- 
factured the  pianola,  testified  that  the  instru- 
ment was  shipped  by  said  company  to  him 
and  arrived  at  Dallas  about  April,  1911, 
from  whence  it  was  shipped  by  him  to  San 
Antonio,  where  it  remained  until  August, 
when  it  was  returned  to  Dallas  in  the  man- 
ner we  have  detailed  and  delivered  to  ap- 
pellee, of  whom  the  witness  in  the  meantime 
had  become  manager.  In  the  absence  of  any 
direct  attack  upon  appellee's  ownership  of 
the  instrument  and  consequent  right  to  sue, 
we  are  of  opinion  that  the  facts  and  circum- 
stances detailed  are  sufficient  to  sustain  the 
verdict  on  the  issue  of  such  ownersblpw 

The  judgment  to  affirmed. 
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MISSOURI,  K.  ft  T.  RT.  00.  OF  TEXAS  v. 
LBABO. 

(Court  of  CTivil  Appeals  of  Texas.    Dallas.    Nov. 

22,  1913.     Rehearing  Denied  Dec.  13, 

1913.) 

1.  Mabteb  aktd  Sebvant  ({  126*)— Pebsorai. 

INJUBIKS— NEGLIOENCS. 

Where  defendant's  switching  foreij^an,  di- 
recting the  running  of  cars  in  the  nighttime 
at  the  rate  of  10  miles  an  hour,  failed  to  know 
the  condition  of  the  track  on  which  they  were 
run  in  consequence  of  which  there  was  a  col- 
lision resulting  in  injury  to  a  switchman,  the 
defendant  was  liable,  irrespective  of  whether 
Uie  foreman  actually  gave  the  signal  to  go  at 
that  rate  or  not 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  243-261;  Dec  Dig.  { 
123.*] 

2.  Appbai.  and  Ebbob  (I  1033*)— Pabtt  En- 
titled TO  Complain. 

After  judgment  for  plaintiff,  defendant 
could  not  complain  on  appeal  of  the  action  of 
the  trial  court  in  submitting  a  ground  of  de- 
fense not  supported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4052-4062;  Dec.  Dig.  { 
1033.*] 

3.  Tbiai,  (i  260*)  —  Rbqotsts— Inbtbtjctions 
Auseadt  Given. 

A  requested  charge  is  properly  refused 
where  covered  by  other  charges  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  661-669;   Dec.  Dig.  §  260.*] 

4.  Appeax  and  Ebbob   ({   1068*)— Habuless 
Ebbob— iNBTBUCTioNB. 

Where  the  evidence  In  a  switchman's  ac- 
tion for  injuries  was  such  that  only  a  verdict 
tor  plaintiff  could  have  been  rendered,  error,  if 
any,  in  an  instruction  as  to  the  negligence  of  de- 
fendant's foreman  and  yardmaster  was  not 
ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4226-4228,  4230 ;  Dec.  Dig. 
{  1068.*] 

6.  Dakaoks   (S  132*)— Excessive  Daicages— 
Pkbuanent  Febsonai.  Injubies. 
'    A  verdict  of  $8,500  to  a  switchman  whose 
right  hip  and  left  ankle  were  injured,  whose  el- 
bow was  dislocated,  and  who  suffered  an  injury 
in  the  small  of  the  back,  which  injuries  were 
permanent    leaving    him    disabled    to    perform 
the  duties  of  a  switchman,  was  not  excessive. 
[Bid.    Note. — For   other  cases,    see   Damages, 
Cent  Dig.  U  372-385,  396;    Dec.  Dig.  {  132.*] 

6.  Appeal  and  Ebbob  (§  999*)— Review— Vbb- 

DICT. 

It  is  for  the  jury  to  determine  the  credi- 
bility of  the  witnesses  and  the  weight  of  the 
evidence,  and,  where  the  appellate  court  cannot 
say  that  they  were  wrong,  the  verdict  will  not 
be  disturbed. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3912-3921,  3923.  3924; 
Dec.  big.  i  999.*] 

Appeal  from  District  Court,  Orayson  Coun- 
ty; W.  M.  Peck,  Judge. 

Action  by  M.  J.  Leabo  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Cmnpany  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Alex  S.  Coke,  of  Dallas,  and  Head,  Smith, 
Maxey  &  Head,  of  Sherman,  for  appellant 
Wolfe,  Wood  &  Haven,  of  Sherman,  for  ap- 
pellee. 


RAINET,  C.  J.    Tbis  salt  was  brought  by- 
appellee  to  recover  of  appellant  damages  for 
personal  injuries  caused  by  the  uegUgence 
of   appellant's   employes.     Tbe   petition,    in 
effect,  alleged  that  appellee  was  in  the  em- 
ploy of  appellant  as  a  switchman  in  appel- 
lant's freight  yards  west  of  Denison,  known 
as  Ray  Switch;    the  switch  crew  was  com- 
posed of  a  foreman,  another  switchman,  and 
appellee;    that  an  assistant  yardmaster  also 
worked  in  said  yards,  and  had  cbarge,   for 
appellant,  of  the  placing  of  cars  upon    tlie 
different  tracks;    that  appellee  was  known 
as  a  fleldman;    that  tbe  engine  with  wblch 
he  was  working  was  pushing  a  drag  of  cars, 
and  it  was  appellee's  duty  as  fleldman  to  go 
to  the  last  car  in  the  drag,  and  ride  it  down 
to  where  his  foreman  is  located ;   that  when 
the  foreman  boarded  the  head  of  the  drag  it 
was  then  appellee's  duty  to  go  some  six  or 
eight  car  lengths  back  over  tbe  drag  closer 
to  the  engine  to  receive  signals  from  the  fore- 
man, who  was  to  ride  the  front  car,  and  com- 
municate such  signals  to  tbe  engineer;    that 
when  be  took  his  position  at  this  point  tbe 
foreman,  riding  tbe  front 'car  of  the  drag, 
gave  a  come  ahead  signal,  which  appellee  in 
turn  gave  to  the  engineer;  that  the  engineer, 
acting   upon   said   signal,   started   tbe   cars 
forward  until  they  reached  the  speed  of  15 
miles  per  hour;   that  the  foreman  then  gave 
a   stop  signal,   which  the  appellee  in  turn 
communicated  to  title  engineer,  but  Just  as 
appellee  gave  the  stop  signal  tbe  entire  drag 
of  cars  upon  which  he  was  riding  ran  into 
and   collided    with   another    train    of   cars, 
wrecking  appellee's  car,  and  throwing  him 
with  great  violence  to  tbe  track,  and  severely 
injuring  him;    that  appellant  was  guilty  of 
gross  carelessness  and  negligence  in  the  fol- 
lowing particulars: 

"(a)  The  assistant  yardmaster  was  guilty 
of  gross  carelessness  and  negligence  in  or- 
dering tbe  drag  of  cars  upon  which  plaintiff 
was  riding  onto  track  where  the  same  were 
being  taken,  and  thereby  advising  plaintiff 
and  Ills  crew  that  said  track  was  clear,  and 
had  room  to  receive  said  cars,  when  in  truth 
and  in  fact  said  track  was  not  dear,  but 
other  cars  were  standing  thereon,  and  said 
assistant  yardmaster  knew,  or  by  tbe  exer- 
cise of  ordinary  care  should  have  known, 
that  said  cars  were  on  said  track,  but  failed 
to  Inspect  said  track  for  said  cars,  and  negli- 
gently and  carelessly  ordered  plaintiff's  crew 
to  go  in  upon  said  track  with  their  drag  of 
cars. 

"(b)  The  foreman  of  plaintifrs  switch  crew, 
who  was  riding  tbe  front  end  of  tbe  drag 
upon  which  plaintiff  was  riding,  knew,  or  by 
the  exercise  of  ordinary  care  sbonld  have 
known,  that  the  track  upon  which  he  bad 
thrown  tbe  switch  and  lined  up  for  plaintlfF's 
Cars  bad  other  cars  upon  it,  and  with  tbis 
Information  carelessly  and  negligently  gave 
a  signal  to  plaintiff  to  be  conveyed  to  the 
engineer  for  tbe  engineer  to  shove  said  cars 
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forward  at  a  rapid  rate  of  speed,  and  said 
foreman  n^ligentl;  and  carelessly  permitted 
plaintiff  to  stand  some  six  or  seven  car 
lengths  from  tbe  end  of  said  drag,  and  signal 
for  said  cars  to  come  forward  until  the  same 
reached  the  speed  of,  to  wit,  16  miles  an 
hour,  knowing,  or  by  the  exercise  of  ordinary 
care  should  have  known,  that  said  cars  wonld 
collide  with  other  cars  located  on  said  track, 
and  knew  that  plaintiff  was  Ignorant  of  said 
cars  being  upon  said  track,  and  knew  plain- 
tiff would  rely  upon  his  signals,  and  ride 
said  cars  down  in  upon  said  track,  and  failed 
and  refused  to  warn  plaintiff  or  to  give  any 
signal  whatever  until  said  cars  collided  with 
the  cars  as  hereinbefore  set  out,  and  plaintiff 
was  Injured. 

"(c)  That  both  the  assistant  yardmaster 
and  the  for«nan  of  plaintiff's  crew  were 
gaiity  of  gross  carelessness  and  negligence 
In  failing  to  Inspect  said  track  where  they 
had  ordered  said  cars  to  run  to  ascertain  if 
the  same  was  clear  and  had  room  for  the 
cars  which  they  had  ordered  placed  thereon 
before  ordering  same  sent  in  up  said  track." 

Appellant  answered  by  general  and  special 
exceptions,  general  denial,  contributory  neg- 
ligence, and  assumed  risk.  A  trial  resulted 
in  a  verdict  and  Judgment  for  $8,500,  from 
which  appellant  prosecutes  this  appeal. 

The  material  allegations  of  plaintiff's  peti- 
tion were  established  by  the  evidence. 

Appellant's  first  assignment  of  error  Is: 
"The  court  erred  in  giving  the  following 
portion  of  paragraph  4  of  the  main  charge 
of  the  Jury:  'If  you  believe  from  the  evi- 
dence that  the  foreman  of  the  plaintiff's 
crew,  to  wit,  J.  S.  Shaw,  knew,  or  by  the 
exercise  of  ordinary  care  should  have  known, 
that  the  track  upon  which  he  was  attempting 
to  place  said  cars  had  other  cars  upon  it, 
and,  so  knowing,  gave  a  signal  to  plaintiff 
for  him  to  convey  to  the  engineer  to  shove 
said  cars  forward  at  a  rapid  rate  of  speed, 
and  if  yon  further  believe  from  the  evidence 
that  said  foreman  permitted  said  cars  to 
be  shoved  and  pushed  at  a  rapid  rate  of 
speed,  80  that  said  cars  coUided  with  other 
cars  located  on  said  track,  and  if  you  farther 
believe  from  the  evidence  that.  In  giving 
said  signal  to  move  said  cars  at  a  rapid  rate 
on  said  track  under  the  circumstances,  said 
foreman  was  guilty  of  negligence  as  that 
term  has  been  hereinbefore  defined  to  you 
and  that  such  negligence,  if  any,  was  the 
direct  and  proximate  cause  of  plaintiff's  ta- 
Jniy,  yon  will,  in  either  of  said  events,  find 
tor  plaintiff,  and  assess  his  damages  as  here- 
inafter directed,  unless  you  find  for  defend- 
ant under  other  instructions  given  you.' " 

The  contention  is  that  "there  was  no  evi- 
dence in  the  record  warranting  the  submis- 
sion to  the  Jury  of  an  issue  as  to  whether 
appellant's  foreman,  J.  S.  Shaw,  gave  a  signal 
to  be  conveyed  to  the  engineer  for  said  en- 
gineer to  shove  the  cars  forward  at  a  rapid 
late  of  q>eed,  and  appellant's  liability  in 
tbia  CBM  Bhonld  not  have  been  made  to  de- 


pend upon  the  determination  of  sncb  an  is- 
sue." 

[1]  The  evidence  shows  that  this  accident 
occurred  at  night;  that  Shaw  was  foreman, 
and  appellee  performed  his  work  under 
Shaw's  direction;  William  Clayton  was  as- 
sistant yardmaster;  it  was  Clayton's  duty 
to  know  the  condition  of  the  yard,  and  the 
foreman,  Shaw,  Is  responsible  for  all  the 
cars  he  handles;  he  was  handling  cars  the 
night  in  question,  and  it  was  under  his  di- 
rection the  cars  were  being  placed ;  he  ought 
to  have  known  what  he  was  doing,  if  he  did 
not;  the  cars  were  being  transported  at  the 
rate  of  10  miles  an  hour,  which  was  a  rather 
rapid  rate  in  the  nighttime,  and  npon  the 
track  the  condition  of  which  as  to  other 
cars  was  unknown;  the  manner  of  handling 
the  car  shows  such  negligence  of  appellant's 
employes  for  which  appellee  Is  in  no  way 
responsible;  that  it  shows  appellant  was 
liable  irrespective  of  whether  Shaw  actually 
gave  a  rapid  signal  or  not;  he  was  control- 
ling the  train,  and  should  not  have  permitted 
it.  Tinder  the  circumstances,  to  run  In  on  the 
track. 

[2]  Appellant's  second  assignment  is:  "The 
court  erred  In  giving  the  following  portion  of 
paragraph  6  of  the  main  charge  to  the  Jury: 
'On  the  other  hand,  if  you  believe  from  the 
evidence  that  defendant's  assistant  yard- 
master  did  inspect  the  track  for  cars,  and 
that  he  did  not  know,  and  in  the  exercise  of 
ordinary  care  he  could  not  have  known,  that 
there  were  cars  on  said  track,  or  that  there 
was  not  room  on  said  track  for  said  drag.' " 
The  foregoing  assignment  is  an  excerpt  from 
the  fifth  paragraph  of  the  court's  charge,  in 
which  the  court  was  instructing  on  the 
ground  of  defense,  and,  if  it  should  not  be 
supported  by  the  evidence,  it  affords  no  rea- 
son for  complaint  by  appellant.  Bums  v. 
True,  5  Tex.  Civ.  App.  74,  24  S.  W.  338. 

There  was  evidence,  however,  that  it  was 
the  duty  of  the  assistant  yardmaster  to 
know  the  condition  of  the  track,  and  that 
Shaw,  the  foreman,  was  misled  by  the  state- 
ment of  Clayton  that  there  was  room  enough 
for  the  drag  of  cars  to  be  placed  upon  said 
track. 

What  we  have  heretofore  said  disposes  of 
assignments  3  and  4. 

[3]  The  fifth  assignment  is  based  on  the 
refusal  of  the  court  to  give  the  following 
charge,  to  wit:  "Unless  you  believe  from  the 
evidence  that  defendant's  assistant  yard- 
master,  Clayton,  in  directing  defendant's 
foreman,  Shaw,  to  place  the  cars  on  track 
No.  2,  where  the  collision  occurred,  was 
guilty  qf  negligence,  that  is,  did  that  which 
an  ordinarily  prudent  man  would  not 
have  done  under  the  circumstances,  or  un- 
less yon  believe  that  defendant's  foreman, 
Shaw,  in  directing  his  fellow  employes  to 
place  said  cars  on  said  track  No.  2,  where 
the  collision  occurred,  was  guilty  of  negli- 
gence In  doing  as  he  had  been  directed  to  do 
by  the  aasiataiit  yardmaster,  that  ia^  that  he 
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did  that  which  an  ordinarily  prudent  person 
would  not  have  done  under  the  drcumstanc- 
es,  then  you  will  find  that  the  defendant 
was  not  guilty  ot  negligence,  and  that  plain- 
tiff's Injuries  were  the  result  of  an  accident 
tor  which  the  defendant  Is  not  liable,  and, 
unless  you  so  find,  you  will  return  a  verdict 
in  favor  of  the  defendant." 

[4]  The  court,  in  its  main  charge,  sub- 
mitted to  the  Jury:  "♦  •  •  Or  if  you  do 
not  believe  from  the  evidence  that  said  as- 
sistant yardmaster  and  said  foreman,  or  one 
of  them,  were  guilty  of  negligence,  as  that 
term  has  been  defined  to  you,  *  *  •  in 
either  of  these  evoits  you  will  find  for  the 
defendant."  This,  we  think,  was  sufliclent 
tmder  the  circumstances,  as  it  covered  the 
special  charge.  If  it  should  be  considered 
not  sufficient,  we  think  the  evidence  Is  such 
that  no  other  verdict  should  have  been  ren- 
dered. 

[5]  The  sixth  assignment  complains  that 
the  verdict  is  excessive.  The  evidence  shows 
that  appellee  was  injured  in  his  right  hip, 
left  ankle,  the  dislocation  of  one  elbow,  and 
an  injury  In  the  small  of  his  back,  and  that 
his  Injuries  are  permanent,  and  that  he  has 
not  physical  force  or  energy  now  to  perform 
the  duties  of  a  switchman. 

[I]  It  is  the  peculiar  province  of  the  Jury 
to  determine  the  credibility  of  the  witness- 
es, and  weigh  the  evidence..  They  have  done 
so  in  this  case,  and  we  are,  under  the  evi- 
dence, unable  to  say  they  were  wrong. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  below  is  athrmed. 


INDIANA  ft  O.  LIVE  STOCK  INS.  00.  t. 

KEININGHAM. 

<CoQrt  of  Civil  Appeals  of  Texas.    Dallas.    Nov. 

1, 1913.    Rehearing  Denied  Dec.  13,  1913.) 

1.  IKSUBANCE  (i  146*)— ISBUANC*  or  POLICT— 

DUTT  TO  Read. 

Insured  is  ordinarily  bound  by  the  terms 
of  the  policy,  whether  he  reads  it  or  not. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  If  292,  294-298;  Dec  Dig.  |  146.*] 

2.  iNStJBANCB  (I  145*)— ISSTTANCK  Or  PoLICX— 

CoNDrrioNS. 

Where  live  stock  insurance  policies  and  ap- 
plications therefor  did  not  provide  that  the  pol- 
icy was  in  force  only  while  the  horse  was  in  a 
<;ertain  town  and  insured  requested  a  similar 
renewal  policy,  and  the  application  therefor 
did  not  contain  such  limitation,  insured  could 
assume  without  reading  it  that  the  policy  issued 
did  not  contain  the  provisions  so  limiting  the 
company's  liability. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  {§  276-291;    Dec  Dig.  i  145.*) 

3.  Ihsxjbance  (1 151*)— ConstbuctionofCon- 
tbact  —  Conflicting  Pbovisions  —  Pouct 
AND  Application. 

Where  an  application  for  a  live  stock  in- 
surance policy  recited  that  the  policy  should  be 
"based  entirely  upon"  the  answers  in  the  ap- 
plication, and  the  policy  provided  that  the  ap- 
plication was  a  "part  of  the  policy"  and  a  war- 
ranty by  assured,  if  the  policy  provided  that  the 
horse  should  be  insured  only  while  it  remained 


In  a  certain  county,  whUe  tbe  application  did 
not  80  limit  the  company's  liability,  the  applica- 
tion would  control. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent.  Dig.  |{  808-311;   Dec.  Dig.  i  151.*] 

4.  InBUBANCK  (I  146*)— CONSTBDOnON  OF  CoK- 
TBACT. 

Every  doubt  must  be  resolved  against  the 
company  in  case  of  conflicting  and  Inconsistent 
provisions  in  an  insurance  policy. 

[EM.  Note. — For  other  eases,  see  Insurance, 
Cent  Dig.  |i  292,  294-298;   Dec.  Dig.  |  146.*] 

Error  to  Ellis  County  Court;  J.  C.  Lamp- 
kins,  Judge. 

Action  by  J.  D.  Kelnlnghaja  against  the 
Indiana  &  Ohio  live  Stock  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Wm.  Thompson  and  John  S.  Patterson, 
both  of  Dallas,  for  plaintiff  In  error.  Will 
Hancock,  W.  H.  Fears,  and  Supple  &  Hard- 
ing, all  of  Waxahachle,  for  defendant  In 
error. 

RASBURT,  J.  Defendant  in  error  sued 
plaintiff  In  error  upon  a  policy  of  insurance 
by  which  plaintiff  in  error  agreed  to  pay 
defendant  in  error  $750  In  the  event  of  the 
death  of  defendant  in  error's  horse  described 
in  said  policy  and  alleged  the  death  of  the 
horse  and  the  compliance  by  defendant  in  er- 
ror with  all  provisions  of  the  policy,  in  an- 
swer to  the  suit  plaintiff  In  error,  in  addition 
to  general  demurrer,  special  exceptions,  and 
general  denial,  alleged  specially  that  the 
horse  died  at  Dallas,  where  it  was  being  ex- 
hibited at  the  State  Fair,  for  which  it  was 
not  liable,  since  the  policy  was  in  force  only 
while  the  horse  was  situated  in  Waxabacbie. 
Ellis  county,  and  with  the  plea  tendered  back 
the  premium  paid  and  asked  that  the  policy 
of  Insurance  be  canceled.  In  response  to 
plaintiff  in  error's  spedai  plea,  the  defendant 
in  error  averred  that  in  1909  and  1910  plahi- 
tiff  in  error,  upon  written  application  by  de- 
fendant In  error,  insured  said  horse  under 
said  policies  without  such  provision,  and  that 
upon  the  expiration  of  the  1910  policy  he 
made  application  for  a  renewal  of  hia  policy 
for  1911,  without  the  clause  prohibiting  the 
removal  of  the  horse  to  other  places,  and 
that  subsequently  plaintiff  in  error's  agent 
delivered  defendant  a  policy  represented  to 
be  in  compliance  with  his  application,  and, 
relying  upon  said  representations,  defendant 
in  error  accepted  the  policy  without  reading 
it  and  placed  the  same  in  a  local  bank.  If 
was  also  alleged  that  the  provision  regulating 
the  situation  of  the  horse  was  frandulently 
inserted  In  the  policy  by  plaintiff  in  error, 
and  that  defendant  in  error  was  not  bound 
thereby.  Defendant  in  error  further  alleged 
that  plaintiff  in  error's  agents  had  fail 
knowledge  of  the  fact  that  said  horse  was 
being  removed  from  Ellis  county  and  acqui- 
esced therein  and  consented  thereto,  and  fur- 
ther that  express  notice  was  given  one  of 
plaintiff  in  error's  special  agents,  and  that  in 
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neither  case  was  any  protest  made.  Tbe 
foregoing  Is  In  substance  the  answer  of  de- 
fendant In  error  to  the  plaintiff  in  error's  de- 
fense. We  have  not  attempted  to  recite  it  in 
the  order  in  which  it  is  set  oat,  since  it 
is  in  no  sense  set  out  In  due  order  of  plead- 
ing. Upon  trial  by  Jury,  verdict  was  for 
defendant  in  error  for  the  amount  of  the 
policy. 

The  evidence  warrants  the  following  con- 
clusions of  fact:  The  policies  by  which  the 
horse  was  insured  were  issued  upon  printed 
applications  filled  in  by  plaintiff  in  error's 
local  agent  in  Waxahachie,  signed  by  defend- 
ant in  error,  and  then  forwarded  to  Oaines- 
yUle  to  Mr.  J.  W.  Blanton,  a  general  agent, 
who  had  authority  to  and  did  .issue  the 
policy.  The  1909,  1910,  and  1911  applications 
signed  by  defendant  in -error  did  not  contain 
any  provision  that  the  horse  while  insured 
sbotild  remain  in  Ellis  county.  Nor  did  the 
1900  and  1910  policies  of  insurance  contain 
any  such  provisionB.  On  the  back  of  the 
1910  and  1911  applications,  however,  there 
was  written  the  provision  pleaded  by  plaintiff 
in  error.  The  clause  was  written  there  by 
Mr.  Blanton,  or  by  his  direction,  in  his  office 
In  Gainesville,  after  defendant  in  error  had 
^gned  same,  without  the  knowledge  or  con- 
sent of  defendant  tn  error,  and  without 
notice  to  him  by  Blanton  or  the  local  agent. 
The  1911  application  was  designated  "Re- 
newal Stallion  Application,"  and  in  making 
application  for  Insurance  defendant  in  error 
requested  the  local  agent  to  renew  his  old 
policy.  The  1911  policy  issued  upon  the  1911 
application  did  contain  the  clause  prohibiting 
the  removal  of  the  horse  from  Waxahachie; 
but,  as  we  have  just  said,  the  application  did 
not  The  policy  was  sent  by  Mr.  Blanton  to 
Mr.  Alderman,  plaintiff  in  error's  local  agent, 
was  countersigned  by  Alderman,  and  deliv- 
ered to  defendant  in  error.  Defendant  In  er- 
ror did  not  read  the  policy,  but  placed  same 
with  a  local  bank  for  safe-keeping,  where  it 
remained  until  the  Insured  horse  died.  Nei- 
ther Alderman,  the  local  agent,  nor  Blanton, 
the  general  agent,  notified  defendant  in  error 
that  the  policy  contained  the  provision  men- 
tioned. The  application  for  insurance  provid- 
ed that  all  the  statements  therein  of  defend- 
ant in  error  in  reference  to  tbe  description, 
condition,  situation,  and  value  of  the  horse 
should  be  warranties,  and  warranted  as  well 
that  no  oral  representations  contrary  thereto 
had  been  noade  by  defendant  in  error  to  the 
local  agent,  and  that  the  agent  had  made  no 
contrary  representations  to  bim  and  agreed 
that  any  agent  of  the  company  was  without 
aathorlty  to  bind  the  company  to  conditions 
not  contained  in  the  application.  The  policy 
of  insurance  issued  upon  said  application  pro- 
vided that  the  application,  which  was  the 
basis  of  the  insurance,  should  be  a  part  of 
the  policy  and  should  constitute  one  of  Its 
varrantles.  Tbe  policy  also  provided  that 
the  horse  was  insured  while  situated  in 
Waxahachie  or  Ellis  oonnty  and  not  else- 
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where.  The  policy  also  contained  warranties 
unequivocally  reciting  that  agents  of  the 
company  were  without  authority  to  waive 
the  conditions,  stipulations,  provisions,  or 
agreements  of  the  policy,  or  to  alter  or  dis- 
charge contracts  or  waive  forfeitures,  etc. 
Defendant  in  error  notified  Alderman,  plain- 
tiff in  error's  local  agent,  and  also  Tullos,  a 
special  agent,  that  be  Intended  to  exhibit  his 
horse  at  the  State  Fair  In  October,  1911,  and 
both  said  he  might  do  so.  Alderman  testified 
that  he  also  wrote  the  company,  notifying  it 
that  defendant  in  error  would  exhibit  tbe 
horse  at  the  State  Fair  In  1911,  but  received 
no  reply  from  the  company. 

The  materiality  of  all  of  the  assignments 
of  error  presented  by  plaintiff  in  error  de- 
pend upon  the  construction  to  be  placed  upou 
tbe  conflict  between  the  application  for  In- 
surance signed  by  defendant  in  error  and  tbe 
policy  issued  by  plaintiff  in  error  upon  said 
application,  and  accordingly,  in  order  to 
shorten  this  opinion  and  relieve  it  of  unneces- 
sary issues,  we  will  first  consider  that  point. 
Xs  we  have  said  in  the  statement  of  the 
pleading,  defendant  in  error  averred  in  the 
court  below  that  the  former  policies  issued  to 
him  did  not  contain  tbe  provision  requiring 
the  horse  to  remain  in  Ellis  county  in  order 
to  make  tbe  policy  enforceable,  and  the  evi- 
dence and  tbe  verdict  sustained  the  claim. 
Such  provision  was  not  contained  in  his 
application  upon  which  the  policy  sued  upon 
was  Issued,  but  by  the  pleading  and  evidence 
and  verdict  it  appears  defendant  In  error 
fraudulently  inserted  said  provision  into  the 
poUcy.  Thus,  it  appears  that  the  provision  in 
the  policy  is  in  conflict  with  the  application, 
la  that  by  the  terms  of  the  application  the 
assured  was  not  bound  to  keep  the  horse 
within  any  particular  place,  and  the  collec- 
tion of  the  loss  as  a  consequence  was  not  at 
all  dependent  upon  keeping  the  horse  in  El- 
lis county.  Incidental  to  the  question  of 
the  conflict  between  the  application  and  the 
policy  is  the  preliminary  question  relating  to 
the  duty  of  defendant  in  error  to  examine 
his  policy  at  all  events  when  delivered  to 
him. 

[1]  It  Is  sUted  by  Mr.  Chief  Justice 
Brown  of  the  Supreme  Court,  In  ^^tna  In- 
surance Co.  V.  Holcomb,  89  Texas,  404,  34 
S.  W.  915,  and  supported  by  numerous  au- 
thorlties,  in  effect  that  the  insured.  In  the 
absence  of  any  showing  of  facts  or  circum- 
stances that  will  relieve  him  from  the  pro- 
visions thereof.  Is  bound  by  the  terms  of  his 
policy  whether  he  reads  It  or  not 

[2]  Measured  by  the  rule  stated,  were  tbe 
facts  proven  upon  trial  of  the  case  at  bar 
sufficient  to  relieve  defendant  in  error  from 
the  binding  force  of  the  terms  of  the  policy? 
We  think  they  clearly  are.  Aside  from  the 
fact  that  the  former  policies  contained  no 
such  provision,  and  that  his  application 
stated  that  the  1911  policy  was  to  be  a  re- 
newal of  his  former  policy,  the  application 
in  effect  requested  the  issuance  of  a  policy 
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wltbont  the  restriction  imposed  by  tbe  policy 
actually  Issued,  and,  in  the  absence  of  any 
notice  from  the  company  that  it  intended  to 
issue  a  policy  containing  rltal  restrictions 
not  provided  for  by  the  application,  defend- 
ant tn  error  had  the  right  to  assume  that 
such  a  policy  would  be  issued  as  he  had  re- 
quested. The  application  was  one  apparently 
prepared  and  printed  by  plaintiff  in  error 
for  its  private  use,  and,  if  it  intended  to  In- 
graft upon  it  some  new  provision  after  de- 
fendant in  error  had  signed  same,  some 
notice  of  such  intention  must  have  been  given 
defendant  in  error  in  order  to  bind  him  there- 
to. Accordingly,  we  hold  that  the  proven 
facts  were  sufficient  to  excuse  defendant  in 
error  from  reading  his  policy. 

[S]  What  then  results  from  the  conflict 
In  the  provisions  of  the  application  and  the 
policy?  And  in  determining  that  question 
we  must  keep  in  mind  that  the  application 
recites  that  the  policy  to  be  issued  "shall  be 
based  entirely  upon"  tbe  answers  contained 
in  such  application,  and  that  the  policy  la 
pursuance  of  the  declarations  of  the  appli- 
cation especially  recites  that  the  application 
is  a  part  of  the  "policy  and  a  warranty  on 
the  part  of  the  assured."  The  application 
is  thus  made  as  much  a  part  of  the  policy 
as  if  its  very  terms  were  written  into  the 
body  of  the  policy.  That  being  true,  then 
we  have  one  provision  of  the  policy  which 
provides  that  in  order  to  collect  tbe  insur- 
ance in  case  of  a  loss  the  horse  must  be  in 
Ellis  county  at  the  time  of  its  death,  and  an- 
other provision  that  has  no  restrictions  what- 
ever relating  to  the  location  of  the  horse. 

[4]  In  case  of  conflicting  or  inconsistent 
provisions  in  policies  of  insurance,  it  is  said 
in  Bills  V.  Hibemla  Insurance  Co.,  87  Tex. 
M7,  29  S.  W.  1063,  29  L.  R.  A.  706.  47  Am. 
St  Rep.  121,  that  every  doubt  arising  there- 
on must  be  resolved  against  the  insurer.  To 
the  same  effect  is  Goddard  v.  East  Texas 
Fire  Ina.  Co.,  67  Tex.  69,  1  S.  W.  906,  60 
Am.  Rep.  1:  "The  application  was  a  part  of 
the  contract,  and,  If  the  appellee  stated  there- 
in that  he  applied  for  Insurance  upon  cer- 
tain conditions  *  *  *  in  direct  conflict 
with  the  conditions  of  the  policy  issued  un- 
der and  pursuant  to  the  application,  it  must 
be  assumed  that  such  conditions  in  Uie  policy 
were  waived  by  tbe  company  when  it  issued 
the  policy."  Phenlx  Ins.  Co.  v.  Lorenz,  7  Ind. 
App.  266,  33  N.  E.  444,  34  N.  B.  495.  See, 
also,  McElroy  v.  British  America  Assurance 
Co.,  etc,  94  Fed.  990,  36  C.  C.  A.  615,  and 
many  cases  there  cited.  Hence^  and  in 
accordance  with  the  views  above  expressed 
and  the  authorities  dted,  we  hold  that  de- 
fendant in  error  was  excused  from  reading 
his  policy ;  that  tbe  acceptance  of  his  appli- 
cation without  notice  by  plaintiff  in  error 
of  its  intention  to  issue  a  policy  of  insurance 
varying  the  terms  of  the  application  was  a 
waiver  of  the  provision  restricting  the  loca- 


tion of  ttie  horse,  and  that  in  any  event  that 
clause,  being  in  conflict  with  another  portton 
of  the  policy,  must  give  way  to  tbe  other  If 
thereby  a  forfeiture  of  tbe  policy  can  be 
avoided.  There  being  no  conflict  in  the  testi- 
mony upon  which  our  conclusions  are  based, 
and  such  conclusions  being  sufficient  to  sus- 
tain tbe  judgment  of  the  trial  court,  it  is 
unnecessary  to  further  discuss  the,  various 
assignments  of  error,  and,  for  tbe  reasons 
stated,  same  are  overruled. 
Tbe  Judgment  is  affirmed. 


BARTLBY  et  al.  v.  ROBINSON. 

(Court  of  -Civil  Appeals  of  Texas.     Amarillo. 

Nov.   16,   1913.      Cause    DUmissed   by 

Agreement    Dec.    13,   1913.) 

1.  Apfbai.  and  Ebbob  (I  1127*)— Motions  to 
Atfibm. 

Defendant  in  error,  within  90  days  after 
acceptance  of  serrlee  of  the  citation  in  error. 
filed  a  complete  transcript,  with  a  motion  to 
affirm  on  certificate,  and  the  motion  was  de- 
nied as  prematurely  filed;  the  90  days  not 
having  elapsed.  Held,  that  a  similar  motion, 
filed  at  the  next  term  of  court,  should  be  con- 
sidered as  an  independent  motion,  and  hence 
comes  too  late,  not  being  made  at  tbe  term  of 
court  at  which  the  transcript  should  have  been 
filed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4432-4440;  Dec.  Dig.  i 
1127.*] 

2.  Appeal  and  Ebbob   (|   626*)— Fiuno   of 

TBANSCBIPT— SUFFICIENOT. 

Where   defendant   in   error  ffled   a    com- 

elete  transcript  ot  the  record  in  support  of 
is  motion  to  affirm  on  certificate,  and  the  mo- 
tion was  denied  as  prematurely  ffied,  the  tran- 
script diould  be  considered  a  sufficient  filing 
of  the  record  to  warrant  a  consideration  of  the 
case  on  its  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2748;  Dec.  Dig.  {  626.*] 

Error  to  District  Court  Lynn  County;  W. 
R.  Spencer,  Judge. 

Action  between  T.  M.  Bartley  and  others 
and  John  F.  Robinson.  There  was  a  judg- 
ment for  tbe  latter,  and  the  former  bring  er- 
ror.   On  motion  to  affirm.    Motion  denied. 

O.  B.  Lockhart  of  Taboka,  and  W.  H.  Bled- 
soe, of  Lubbock,  for  plaintiffs  in  error.  W. 
Boyce  and  Turner  ft  Wharton,  all  of  Amaril- 
lo, and  Jno.  F.  Robinson,  of  Lubbock,  for  de- 
fendant In  error. 

HENDRICKS,  J.  [1]  At  tbe  last  term  of 
tbe  court  tbe  defendant  in  error,  John  F. 
Robinson,  within  90  days  after  acceptance 
of  service  by  his  attorney  of  record  of  the 
citation  in  error,  filed  a  complete  transcript 
of  the  proceedings  in  the  cause,  with  a  re- 
quest and  motion  to  affirm  on  certiflcate. 
The  90  days  not  having  expired,  we  overruled 
the  motion  to  affirm  on  certiflcate,  as  prema- 
turely filed,  and  at  this  term  defendant  in 
error  proffers  another  motion  of  the  same 
nature,  if  overruled,  with  a  prayer  in  the 
alternative  for  a  setttng  of  this  case  for  sub- 
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mlasion  on  Its  merits.  Upon  a  consideration 
of  tlie  matter,  we  believe  that  this  motion  to 
affirm  on  certificate  should  also  be  overruled. 
We  are  inclined  to  think  that  this  should  be 
regarded  as  an  independent  motion  to  affirm 
tills  cause  on  certificate,  and,  not  having  been 
filed  at  the  term  of  the  court  at  which  the 
transcript  should  be  filed,  comes  too  late; 
the  prior  motion  being  premature  and  over- 
ruled, and  the  term  of  court  having  expired, 
we  are  not  dlsi)osed  to  regard  this  as  a  re- 
newal or  a  carrying  forward  of  that  motion 
for  the  purpose  of  determining  this  particular 
question. 

[I]  We,  however,  believe  that  the  filing  by 
the  defendant  in  error  of  the  transcript  at 
the  last  term  of  the  court,  within  the  90 
days,  and  the  plaintiff  in  error  having  failed 
to  file  any  transcript  In  this  court,  and  it 
appearing  upon  the  face  of  it  at  this  time  to 
be  a  complete  transcript,  in  accordance  with 
the  statute,  that  the  same  is  here  for  all  pur- 
poses, notwithstanding  at  the  last  term  of 
court  the  defendant  in  error  was  not  using  it 
for  the  apparent  purpose  of  aiding  his  at- 
tempted affirmance  on  certificate;  and  with- 
out extending  this  opinion  on  this  matter, 
it  Is  our  order  that  the  clerk  shall  set  this 
case  for  submission  on  Its  merits,  awaiting  a 
tartber  disposition  of  the  cause. 


TEZAS  CENT.  KT.  CO.  ▼.  BOSB. 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Dec   13,   1013.) 

1.  Cabbiebs  (i  363*)— Cabbiaos  of  Passen- 
OEBS— Right  to  BjJkctioii. 

Even  though  plaintiff  purchased  a  ticket, 
set  if  he  refused  to  deliver  it  to  the  conductor 
tor  cancellation,  and  informed  him  that  he  had 
no  money  to  pay  faia  fare,  the  carrier's  serv- 
ants may  properly  eject  mm,  whether  he  was 
intoxicated  or  not. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1415;  Dec  Dig.  |  353.*J 

2.  Neouoenck   (f  8*)— Cabe  as  to  Pebbon 
Intoxicated. 

The  care  due  of  a  person  Intoxicated  to 
the  extant  of  b«ng  unable  to  take  care  of  him- 
■elf  la  that  of  reasonable  care  to  avoid  in- 
jnting  him. 

(Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  S  10;  Dec  Dig.  i  8.*] 

3.  Cabbiebb  (I  866*)— Cabbiaok  of  Pabsen* 

QEBS— FBXSmCFTIONB. 

Where  the  employAi  of  a  common  carrier 
do  not  know  of  the  condition  of  an  intoxicated 
person,  they  may  act  upon  the  presumption 
that  be  will  exercise  care  to  avoid  injury,  for 
they  are  under  no  obligation  to  take  unusual 
piecantions  to  protect  an  intoxicated  man 
irom  tbe  consequences  of  his  own  folly. 

[Ed.  Note.— For   other   cases,   see  Carriers, 
Cent  Dig.  ^  14B4 ;   Dec  Dig.  |  366.*] 

1  Afpeai.  and  Ebbob  (I  1064*)— Bevibw— 
HARtcLEBS  Ebbob. 
In  a  personal  injury  action  by  a  passen- 
ger who  had  been  ejected  from  a  train  while 
in  an  intoxicated  condition,  owing  to  his  re- 
fnsal  to  pay  his  fare  or  to  produce  his  ticket, 
where  he  counted  upon  the  negligence  of  the 
carrier's  servants  in  leaving  him  at  a  danger- 


ous place  while  physically  and  mentally  inca- 
pacitated, repeated  charges,  which  allowed  re- 
covery upon  proof  of  either  physical  or  mental 
incapacity,  were  prejudicial,  for  if  only  physi- 
cally incapacitated,  plaintiff  could  have  nised 
care  to  protect  himself  from  injury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221-4224 ;  Dec.  Dig. 

S  loei.*] 

5.  Cabbiebb  (|  366*)— Cabbiaoe  of  Passbn- 
OKBS— Ejection  of  Intoxicated  Pabsengeb. 
Where  the  servants  of  a  carrier  ejected  an 
intoxicated  passenger  who   was  both  mentally 
and  physically  incapacitated,  the  carrier's  lia- 
bility depends  upon  whether  the  place  of  ejec- 
tion was  such  a  one  as  a  prudent  person  would 
have  considered  safe  under  the  circumstances. 
[Ed.   Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  {  1454 ;   Dec.  Dig.  |  366.*] 

Appeal  from  District  Ooart,  Dallas  Coon- 
ty ;  Horton  B.  Porter,  Judge. 

Action  by  Charley  Bose,  by  next  friend, 
against  the  Texas  Central  Ballway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Alex.  S.  Coke  and  S.  W.  Marshall,  both  of 
Dallas,  and  Spell  &  Sanford,  of  Waco,  for  ap- 
pellant Walter  Collins  and  Shurtleff  & 
Cnmmlngs,  all  of  Hlllsboro,  for  appellee. 

RAINEY,  C.  X  Suit  by  appellee  against 
appellant  to  recover  damages  for  personal 
injuries  in  tbe  loss  of  a  leg  through  the  al- 
leged negligence  of  appellant  Tbe  petition 
alleged,  in  substance,  that  on  the  17th  of 
S^tember,  1912,  while  in  Waco,  Tex.,  he 
became  intoxicated  to  such  an  extent  that 
he  was  rendered  mentally  and  physically  in- 
capable of  protecting  himself  from  danger, 
or  of  appreciating  his  danger,  or  of  know- 
ing and  understanding  the  nature  and  con- 
sequences of  his  acts,  and  that  said  condition 
obtained  until  after  he  received  the  injuries 
alleged ;  that  while  in  such  condition  he  pur- 
chased a  ticket  which  entitled  him  to  trans- 
portation from  Waco  to  Aqnilla,  and,  board- 
ing the  train  at  Waco,  the  train  crew  at  the 
time  knowing  his  condition,  was  put  off  at 
Toklo,  a  station  nearer  Waco  than  his  destlnU- 
tlon ;  that  he  was  still  in  the  same  condition, 
and  said  place  was  one  of  danger,  and  that 
trains  passed  at  intervals  over  said  track, 
and  plaintiff  on  account  of'  said  condition 
came  in  contact  with  one  of  defendant's 
trains,  and  his  leg  was  so  mashed  amputa- 
tion was  necessary.  Defendant  answered 
by  general  and  special  exceptions,  and  denied 
specially  any  knowledge  on  the  part  of  de- 
fendant's agent  that  appellee  was  intoxicat- 
ed; that  the  conductor  called  on  appellee 
for  his  fare^  and  appellee  denied  having  a 
ticket,  or  that  he  had  any  money  with  which 
to  pay  fare,  and  that  when  Tokio,  a  regular 
station,  was  reached  appellee  got  off  the 
train  without  assistance;  and  also  contribu- 
tory negligence.  A  trial  resulted  in  a  verdict 
and  Judgment  tor  $10,000,  from  which  this 
appeal  is  taken. 

The  appellant  complains  of  the  following 
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paragraph  (7)  of  (he  court's  charge:  "If  you 
believe  from  the  evidence  that  the  plaintUT, 
Charley  Rose,  or  some  one  for  him,  bought  a 
ticket  from  the  defendant's  agent  at  Waco, 
which  entitled  the  plaintiff  to  ride  on  de- 
fendant's train  to  Aquilla.  and  that  after 
buying  the  ticket  be  boarded  the  train  he 
was  mentally  or  physically  incapable  from 
the  use  of  intoxicants  of  caring  for  and  pro- 
tecting himself,  and  that  the  defendant's 
employes  In  charge  of  the  train  knew  that 
such  was  his  condition  or  knew  from  his  con- 
duct snch  facts  as  reasonably  would  have 
produced  such  knowledge  In  an  ordinary 
mind,  and  that  the  defendant's  servants  of 
Its  train  with  such  knowledge  allowed  the 
plaintiff  to  board  said  train,  and  that  said 
employes  knew  at  the  time  plaintiff  boarded 
the  train  that  his  destination  was  Aqullla, 
and  if  you  further  believe  from  the  evidence 
that  at  Toklo  the  defendant's  employes  in 
charge  of  said  train  ejected  plaintiff  from  the 
train,  or  that  plaintiff  debarked  from  said 
train  at  the  order  or  request  of  the  defend- 
ant's employ^,  and  that  after  leaving  said 
train  he  was  injured,  as  alleged  in  his  peti- 
tion, and  if  you  further  believe  from  the  evi- 
dence that  the  defendant's  employes  in  charge 
of  said  train  were  guilty  of  negligence  in 
ejecting  plaintiff  from  the  train,  if  they  did, 
or  in  directing  or  ordering  him  to  leave  the 
train  at  said  place  as  they  did,  and  that  such 
negligence,  if  any,  was  the  proximate  cause 
of  plaintifTs  injury,  if  any,  you  will  find  for 
plaintiff." 

[1-3]  The  charge  assumes  that  because 
appellee  had  bought  a  ticket  to  Aqullla  he 
was  entitled  to  the  same  care  as  a  passenger, 
regardless  of  his  refusal  to  deliver  it  to  the 
conductor  when  called  on  to  do  so.  Under 
the  evidence  we  think  this  was  error.  Ck)n- 
oedlng  that  appellee  had  purchased  a  ticket 
entitling  him  to  transportation,  it  was  of  no 
use  unless  presented  to  the  conductor  for 
cancellation.  The  uncontradicted  testimony 
shows  that  appellee  denied  having  a  ticket,  or 
that  he  had  money  to  pay  his  fare.  Such  be- 
ing the  case  the  servants  of  appellant  had 
the  right  to  eject  him  at  a  proper  place, 
whether  he  was  Intoxicated  or  not.  The  care 
due  an  intoxicated  person  to  the  extent  of 
being  unable  to  take  care  of  himself  is  that 
of  reasonable  care  to  avoid  injuring  him. 
If  the  employes  do  not  know  of  the  condition 
of  the  intoxicated  person,  they  may,  as  a 
rule,  act  upon  the  presumption  that  he  will 
exercise  care  to  avoid  Injury,  for  they  are 
under  no  obligation  to  take  unusual  precau- 
tion to  protect  a  man  from  the  consequences 
of  his  own  folly  or  wrong.  Elliott,  K.  R.,  { 
1172  (2d  Ed.) ;  Railway  Co.  v.  Evans,  71  Tex. 
361,  9  S.  W.  325,  1  L.  R.  A.  476;  Brown's 
Adm'r  v.  Railway  Co.,  103  Ky.  211,  44  S.  W. 
649 ;  Nash  r.  Railway  Co.,  136  Ala.  177,  33 
South.  932,  96  Am.  St  Rep.  19;  McClelland 
V.  Railway  Co.,  94  Ind.  276. 


[4]  The  court  also  told  the  Jury  that  if 
when  appellee  boarded  the  train  he  was 
"mentally  or  physically  incapable  from  the 
use  of  intoxicants  of  caring  for  and  protect- 
ing himself,"  and  the  employes  knew  of  it. 
and  they  were  negligent,  etc.,  in  ejecting  him 
the  appellant  would  be  liable.  It  will  be 
noted  that  liability  Is  based  on  the  existence 
of  two  conditions  of  the  appellee  at  the  time 
of  his  ejection,  for  either  of  which  a  re- 
covery could  be  had,  viz.,  that  of  mental 
incapacity,  and  that  of  physical  incapacity, 
when  a  recovery  is  sought  upon  the  ground 
of  mental  and  physical  incapacity,  and  a  re- 
covery could  only  be  had  upon  the  evidence 
showing  both  mental  and  physical  incapacity. 
The  error  Is  emphasized  in  three  or  four 
paragraphs  of  the  charge,  which  aggravates 
the  error  and  renders  it  reversible  error. 
A  man  Intoxicated  Is  not  always  mentally  in- 
capacitated thereby,  and  his  mind  may  be 
able  to  appreciate  his  condition  and  fully 
realize  his  situation.  If  he  was  physically 
Incapacitated  and  the  mind  not,  he  could  not 
go  into  danger.  If  placed  in  a  safe  place.  But 
if  mentally  incapacitated  only,  he  could  not 
use  his  senses,  and  would  be  liable  to  run 
into  danger. 

[5]  If  the  appellee  at  the  time  of  his  ejec- 
tion from  the  train  was  mentally  and  physi- 
cally incapacitated  from  being  able  to  care 
for  and  protect  himself  from  danger,  then 
appellant's  liability  depends  upon  whether 
or  not  the  place  where  ejected  was  such  a 
one  as  a  prudent  person  would  have  consid- 
ered safe  under  the  circumstances.  Thomp- 
son on  Neg.,  ToL  3,  {{  3246-3248. 

There  are  various  assignments  of  error 
which  we  will  not  discuss.  What  we  have 
said  sufficiently  shows  upon  what  line  the 
case  should  be  tried. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


Bx   parte   SAMS. 

(Court  of  Civil  Appeals  of-  Texas.     Amarilla 

Nov.  15,  1913.    Rehearing  Denied  Dec.  13, 

1913.) 

1.  Habeas  CoKPxra   (i   99*)  — Tbansfek  or 

OtHILO. 

A  surrender  of  the  possession  of  a  child  b; 
its  parents,  whether  evidenced  by  a  writtpo  in- 
strument or  resting  in  parol,  is  not  a  contract, 
and  cannot  be  enforced  as  sncb,  because  neitbei 
the  child  nor  its  dustody  is  a  matter  of  con- 
tract, altboufch  the  transfer  will  be  enforced  if 
for  the  benefit  of  the  child. 

(Bid.  Note. — ^For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  84;    Dec.  Dig.  |  99.* j 

2.  Habeas  C^bpub  (J  86*)— Aonoifs  iob  Cos- 

TODY— EVinENCB— SOFFICIBNCT. 

In  an  action  by  a  father  for  the  custody 
of  his  minor  child,  evidence  held  to  establisli 
that  the  child's  maternal  grandparents  acquired 
custody  lawfully. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  H  77,  78;    Dec.  Dig.  $  8.5.  •] 
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3.  Habeas    Ookfus    (|    99*)  — Cobtodt    of 
Child— BioHTS  oj  Pabbnt. 

AppeUant  eloped  with  the  minor  daughter 
of  respondents,  and  apon  a  reconciliation  the 
runaways  made  their  home  with  respondents, 
.ibont  two  jears  after  the  young  wife  was 
killed,  leaving  a  child  less  than  a  year  old.  Ap- 
pellant, the  father,  left  the  child  with  its  mater^ 
nal  grandparents,  who  carefully  nurtured  it, 
and  were  in  a  position  to  do  so.  Held  that,  as 
thp  prime  consideration  in  such  matters  is  the 
welfare  of  the  child,  the  custody  of  the  ma- 
ternal grandparents  would  not  be  disturbed 
Thile  the  child  was  of  tender  years ;  the  father 
being  inexperienced,  and  the  maternal  grand- 
mother being  able  and  anxious  to  take  the  best 
possible  care  of  the  child. 

(Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  |  84;    Dec.  Dig.  |  99.*] 

4.  Habkab    Oobpus    (I    113*)  —  Costodt    of 
Child  —  HABia.E8s  Ebbob  —  Admission  of 

EVIDXNCB. 

In  habeas  corpus  for  the  custody  of  a  child, 
the  erroneous  admission  of  a  deposition  taken 
in  another  suit  is  not  prejudicial  error  where 
the  same  matters  were  testified  to  by  another 
ifltness. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent.  Dig.  H  102-115;   Dec.  Dig.  f  113.*] 

Appeal  from  District  Court,  Hale  County ; 
L.  S.  Kinder,  Judge. 

Habeas  corpus  by  Buck  Sams  for  the  cus- 
tody of  Robert  Andrew  Sams.  From  a  de- 
nial of  his  appllcatloir,  he  appeals.    Affirmed. 

0.  D.  Russell,  of  Plalnvlew,  for  appellant. 
R.  M.  Bllerd,  of  PlainTlew,  and  Carrlgan, 
.Montgomery  &  Britain,  of  Wichita  Falls,  for 
appellees. 

HENDRICKS,  J.  Buck.  Sams,  the  father 
of  Robert  Andrew  Sams,  a  minor  child, 
sought  to  recover  the  custody  of  said  minor 
by  writ  of  habeas  corpus  from  appellees. 
Bob  Mitchell' -cad  E.  A.  Mitchell,  the  mater- 
nal grandparents,  and,  upon  hearing  before 
the  court,  the  temporary  custody  of  the  In- 
fant was  awarded  to  the  maternal  grand- 
parents Mitchell. 

[1,2]  The  first  contention  of  appellant  is 
that  the  district  court  In  a  habeas  corpns 
proceeding  has  no  right  to  Inquire  into  the 
matter  of  the  fitness  of  a  parent  to  care  for 
his  minor  child,  unless  it  Is  first  shown  that 
said  parent  has'  voluntarily  surrendered  his 
eostody  of  the  child  to  some  other  person, 
and  claiming  that,  such  voluntary  surrender 
not  having  been  shown  In  this  record,  the 
father,  without  any  further  inquiry,  was  en- 
titled to  his  child.  If  we  concede  the  cor- 
rectness of  the  appellant's  proposition  as  a 
legal  principle,  we  are  inclined  to  think  that 
an  analysis  of  this  evidence  Is  sufliclent  to 
show  that  the  father  at  one  time  did  sur- 
render the  custody  of  his  child  to  the  mater- 
nal grandparents,  and  that  the  control  of  the 
child  by  the  appellees  Mitchell,  as  an  origi- 
nal question  was  not  an  Illegal  control.  This 
evidence  discloses  the  marriage  of  Buck 
Sams  with  the  daughter  of  the  appellees  when 
be  was  about  20  years  of  age  and  bis  wife  a 
maiden  of  about  16.     It  was  a  "runaway" 


match,  with  a  complete  reconciliation  be- 
tween all  itartles  immediately  following  the 
marriage;  Sams  and  his  wife,  almost  immedi- 
ately after  said  marriage,  making  their  home 
with  the  appellees,  and  the  child  was  born 
in  the  house  of  the  latter  about  14  months 
after  the  marriage.  Upon  the  4th  of  July, 
1913,  a  deplorable  automobile  accident  occur- 
ed  in  the  town  of  Plainrlew,  the  home  of 
these  people,  at  a  time  when  Buck  Sams  was 
driving  the  car;  the  automobile  was  wreck- 
ed, his  wife  was  killed,  and  at  that  time  the 
child  had  been  left  at  the  home  of  the  grand- 
parents Mitchell.  R.  H.  Mitchell  testified: 
"After  the  funeral,  and  after  the  return  from 
the  cemetery  (the  funeral  took  place  from 
our  house),  old  Mr.  Sams  said,  •  •  •  'We 
want  you  to  have  the  baby ;  we  want  you  to 
come  to  see  us ;  and  we  want  to  come  to  see 
you ;'  and  I  said,  'That  is  fair ;  I  will  do 
the  best  I  can  by  it'  Buck  spoke  up,  and 
said,  'I  want  you  to  bring  the  baby  to  the 
store  to  see  me.'  I  said,  'I  will  whenever  I 
can.'  We  then  went  Imck  into  the  room 
where  my  wife  was,  and  about  the  same  con- 
versation took  place.  Buck  was  asked  if  he 
was  going  to  his  father's  or  stay  there  (here), 
and  I  told  him  I  would  furnish  him  a  room, 
and  be  could  stay  there  (here)  as  long  as  be 
wanted  to.  So  my  wife  took  charge  of  the 
baby,  and  Buck  lived  there  until  about  the 
last  of  August  During  that  time  he  and  I 
talked  about  the  baby  two  or  three  times;  I 
asked  him  if  It  was  his  intention  to  let  us 
have  the  baby  until  it  is  grown,  and  he  said, 
'That  is  what  I  understand.'  I  told  him  I 
wanted  to  do  the  best  I  could  by  It,  and  he 
replied  he  was  satisfied  of  that  I  then  told 
him  I  would  have  some  papers  drawn  up  to 
that  effect,  so  that  after  I  had  partly  raised 
it  he  could  not  come  and  take  it  Four  or 
five  weeks  after  that  I  told  him  the  paper 
was  at  Matbls  &  Williams'  office,  and  for 
him  to  go  and  look  at  it,  and  he  said  he 
would  take  it  and  let  his  father  see  it  before 
signing  it,  and  I  told  him  that  would  be  all 
right"  It  seems  that  some  character  of  suit 
was  Instituted  by  the  appellees  Mitchell, 
against  Sams  which  was  dismissed  prior  to 
the  filing  of  the  present  suit  by  Sams,  and 
with  reference  to  this  prior  suit  and  his  in- 
tentions at  that  time  he  said,  "I  did  not 
make  any  effort  to  get  the  boy  until  they 
brought  this  suit,  and  did  not  have  at  that 
time  any  present  Intentions  of  taking  it," 
rather  corroborative  of  the  relinquishment  of 
the  child,  asserted  by  appellees.  When  young 
Sams  refused  to  sign  the  formal  instrument, 
he  did  not  demand  the  possession  of  the 
child,  and  this  refusal  would  not  affect  the 
prior  relinquishment  of  the  custody  of  the 
clilld.  The  surrender  of  the  possession  of 
the  child  by  its  parent,  whether  evidenced 
by  written  Instrument  or  in  parol,  as  an  at- 
tempted transfer  of  the  child,  of  course  "is 
not  a  contract,  and  cannot  be  enforced  as 
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such,  becanse  neither  the  child  nor  Its  cus- 
tody was  the  snbject-matter  of  ccmtract." 
Legate  ▼.  Legate,  87  Tex.  262,  28  S.  W.  282. 
The  Supreme  Court,  however,  further  says 
In  the  same  case :  "It  Is  sometimes  said  that 
such  a  voluntary  transfer  Is  "rold,'  or  that  It 
is  'contrary  to  public  policy';  but  the  cases 
using  such  language  show  that  it  Is  not  used 
'in  an  absolute  sense,  but  In  the  sense  that 
such  transfer  is  no  Impediment  to  the  action 
of  the  court  In  determining  what  is  the  best 
for  the  interest  of  the  child.  The  law  does 
not  prohibit  such  a  transfer,  but,  on  the  con- 
trary, allows  the  child  to  reap  the  benefit 
thereof  when  it  is  to  its  interest  so  to  do." 
While  Buck  Sams  finally  refused  to  sign  a 
formal  instrument  several  weeks  after  the 
previous  conversation.  In  which  it  is  stated 
that  he  understood  that  the  Mitchells  were 
to  have  the  baby  until  it  was  grown,  however, 
we  think  the  evidence,  taken  as  a  whole.  Is 
sufficient  to  show  that  the  status  of  the  ma- 
ternal grandparents  as  to  the  child  was  not 
illegal,  and  think  that  the  court  should  not 
have  awarded  the  child  to  the  father  with- 
out further  inquiry  as  to  the  best  Interests 
of  the  infant,  which  In  all  cases  of  this 
character  Is  the  paramount  issue  involved. 

[8]  Second.  The  appellant.  Buck  Sams, 
strenuously  assails  the  Judgment  of  the 
trial  court  by  asserting  that,  "even  if  the 
court  found  that  he  [the  father]  had  volun- 
tarily surrendered  the  baby  Into  the  cus- 
tody and  keeping  of  Bob  Mitchell  and  E.  A. 
Mitchell,  upon  the  hearing,  the  burden  was 
upon  the  latter  to  show  to  the  court  that  he 
was  unworthy  of  the  trust  Imposed  upon  him 
by  law  to  maintain  and  rear  the  child;"  the 
rdators  relying  principally  upon  the  theory 
that  the  presumption  that  arises  when  a 
parent  Is  demanding  the  custody  of  his  child, 
that  the  best  interest  of  the  child  is  presum- 
ed to  be  with  its  parent,  is  not  overcome 
in  this  record,  and  cites  the  case  of  State 
V.  Deaton,  83  Tex.  244,  (54  S.  W.  901,  by  our 
Supreme  Court,  as  one  of  the  cases  convinc- 
ingly snggestive  that  the  father  should  re- 
cover the  custody  and  possession  of  his 
child.  Of  course  we  acknowledge  all  the 
force  attributable  to  the  language  of  the 
Sapreme  Court  with  reference  to  the  prin- 
ciple enunciated.  Our  Supreme  Court  there 
had  a  case  under  consideration  where  the 
mother  had  surrendered  the  chUd  to  a  con- 
nection whose  wife  was  a  distant  relative  to 
the  applicant  to  raise  and  care  for  the 
same.  Her  financial  condition  and  surround- 
ing circumstances  at  that  time  were  such  as 
to  prevent  the  proper  raising  and  education 
of  this  child;  but  subsequently  by  marriage 
her  financial  condition  became  very  much 
Improved,  and  her  husband  Joined  with  her 
for  the  recovery  of  her  child.  There  was 
no  qneetlon  as  to  the  character  of  the  moth- 
er and  as  to  the  condition  of  her  husband 
with  reference  to  the  future  maintenance 
and  education  of  this  particular  minor.  The 
dljstrlct  court  and  Court  of  Civil  Appeals 


denied  the  application  of  the  motber,   and 
the  Supreme  Court,  where  no  question  what- 
ever was  raised  as  to  the  fitness  of  the  moth- 
er,  reversed  and  rendered  the  case.     This 
question  has  been  before  onr  higher  conrts 
several  times,  and  has  been  often  4eclded 
by  numerous  courts  of  the  dlfFerait  states. 
Every  case  is  bottomed  upon  the  iwrtlcniar 
facts  as  this  case  should  be,  and  in  the  de- 
termination of  conflicting  rights  the  gnldlng 
star  Is,  of  course,  the  best  interests  of  the 
child,  either  temporarily  or  i)ermanently.    As 
stated.  Buck  Sams,  at  the  time  of  the  mar- 
riage, was  about  20  years  of  age,  and  only 
22  at  the  time  of  the  trial.     Prior  to   the 
time  of  the  disagreement  between  him  and 
the  maternal  grandparents,  they  had  either 
lived  with  the  latter  or  only  a  block  and  a 
ktif  away,  and  Sams  testified  that,   after 
they  moved  from  the  home  of  the  Mitchells 
to  another  home  near  by,  the  maternal  grand- 
mother had  about  as  much  care  of  the  diild 
as  its  own  mother,  and  at  the  very  time  of 
the  unfortunate  catastrophe,  when  the  moth- 
er was  killed,  the  baby  was  in  the  care  of 
these  grandparents.     The  testimony  is  sns- 
ceptlble  of  the  conclusion  that  Sams  was 
drunk,  and  drove  the  auto  at  a  rather  reck- 
less  rate  of  speed,  which  to  some  ext^it 
contributed  to  the  accident     Sams  testified 
that,  although  he  had  run  away  with  the 
daughter,  had  signed  an  affidavit  (but  not 
sworn  to)  that  she  was  over  18  years  of 
age,  yet  these  grandparents,  up  to  the  time 
of  the  disagreement  over  the  child,  had  not 
complained  or   used  a   single   word   of  re- 
proach, and  the  relations  between  them  were 
amicable    in    every    respect     The    several 
months  that  he  stayed  in  their  house  these 
grandparents   provided   a  home  and   board 
for  him  and  his  wife  without  diarge.     The 
grandparents  testified  that  when  Sams  mov- 
ed to  the  home  near  by  they  visited  their 
daughter  nearlj'  every  day,  and  that  they 
still  helped  to  care  for  the  baby,  and  this 
continued  until  the  death  of  his  daughter, 
with  the  exclusive  care  thereafter  of  said 
child.     Buck   Sams   testified   that   a    short 
time  after  the  death  of  his  wife,  and  during 
a  spell  of  sickness  of  the  child,  he  went  to 
Oalveston  for  a  period  of  aboat  five  days, 
and   said   that  during  the   sickness  of   the 
child  (whether  before  or  after  the  trip  we 
are  unable  to  infer):  "I  was  not  up  a  single 
nighi   with   the   baby.     I   did  not  have  a 
room  where  I  could  be  with  it     The  baby 
was  very   sick  during  a   good  part  of   the 
time.  .  I  did  not  go  down  and  ask  about  him 
a  single  night"    He  further  said  that  after 
he  left  the  home  "during  September,  October, 
and  November,  he  was  not  afraid  but  what 
the  baby  would  be  properly  cared  for,  and  he 
knew  that  they  would  take  good  care  of  the 
child."    The  testimony  Indicates  that  young 
Sams,   at  least  prior  to  the  death   of  his 
wife,  although  by  a  great  many  considered 
as  sober  and  industrious  and  a  hardworking 
young  man,  was  rather  a  steady  drinker. 
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keeping  whlskj  at  ttmea  at  Us  home,  and 
ordering  beer  by  the  barreL     He  says  the 
reason   he  left  the  home  of  the  MltcheUs 
was  that  Mrs.  Mitchell  accnsed  him  of  mur- 
dering her  daughter.    Mr.  Mitchell  gives  an 
entirely  different  version  of  the  conversation 
at  that  time,  stating  that  when  Sams  said 
that  he  conid  not  sign  the  Instmment  pre- 
pared by  the  lawyers  for  the  transfer  of  the 
child,  and  that  It  wonld  break  his  mother's 
heart,  his  wife  repUed,  "Yon  have  not  bro- 
ken any  hearts,  have  yon?"     Sams  farther 
said   that'  the  mother,   for  the  purpose  of 
obtaining  his  signature,  held  a  threat  of  In- 
dictment over  his  head  for  the  killing  of 
the  daughter,   and  states  that  when  these 
things  occurred  Bob  Mitchell  was  present; 
and   Mitchell   states   that  he  did   state  to 
young  Sams  that,  "Xou  know  If  It  had  not 
been  for  me  you  would  have  been  Indicted," 
and  farther  stating  to  him  that  there  was  no 
intention  whatever  of  having  him  Indicted 
for  anything  with  reference  to  that  matter. 
When  Sams  left  the  home  of  the  maternal 
grandparents,    tbe  evidence   discloses   that 
they  tried  at  various  times  to  get  the  father 
to  come  and  see  the  child,  wlilch  was  re- 
fused  by  him,  on  the  ground  that  he  did 
not  know  what  they  would  do;   that  he  did 
not  feel  }nst  right  about  what  they  had  said 
to,  him.    On  one  or  two  other  occasions  the 
child  was  In  an  auto  in  the  streets  of  Plain- 
view,  and  he  was  solicited  to  come  and  see 
the  child,  but  refused  without  any  reason. 
We  are  inclined  to  think  that  the  appellant 
in  this  Instance  has  exhibited  some  indif- 
ference to  the  real  welfare  of  the  child.    Of 
course  we  are  not  pretending  to  sound  the 
depths  of  human  affection  flowing  from  par- 
ent to  child;  but  we  do  believe  that  the  trial 
court,  under  all  the  circumstances,  was  en- 
titled to  hold  that  temporarily  the  best  inter- 
ests  of  this  child   were  with  its  maternal 
grandparents.    The  prior  actions  of  the  fa- 
ther, may  have  Indicated  to  the  trial  court 
some  deterioration  in  that  moral  force  and 
character  which  in  some  degree  unfitted  him 
for  the  supervision  of  this  infant  at  this  par- 
ticular time,  notwithstanding  the  care  and 
nurture  would   be  with   his   mother.     The 
child  at  the  time  of  the  trial  was  shown  to 
be  in  the  very  best  of  health,  and  the  love 
and  affection  of  the  maternal  grandparents 
is  strong,  and  their  previous  solicitude  and 
successful  care   undisputed.     It  is   natural 
that  this  particular  grandmother  luiows  more 
of  the  temperament  and  the  physical  necessi- 
ties of  this  child  than  any  other  person  liv- 
ing.   The  record  does  not  show  that  the  pa- 
ternal grandparents  In  any  one  particular 
bad  ever  had  the  care  of  this  infant,  either 
in  sickness  or  in  health;  naturally  so,  as  the 
mother  of  this  child  would  turn  to  her  own 
mother  for  advice  and  assistance  in  the  care 
of  her  child.     The   testimony   indicates    a 
peculiar  and  nnnsual  disposition  of  forbear- 
ance upon  the  part  of  the  appellee  Bob  Mitch- 
ell with  reference  to  the  appellant,  Buck 


Sams.  The  father  of  Sama,  after  his  daugh- 
ter-in-law's death,  evidently  having  in  mind 
the  best  Interests  of  the  child,  agreed  that 
it  was  best  for  the  Mitchells  to  have  the  In- 
fant It  is  true  he  says  that  he  Is  willing 
now  to  give  Buck  and  the  child  a  home  in 
his  house,  and  that  It  is  his  wife's  wish, 
and  this  court  is  not  drawing  any  Invidious 
comparisons  between  the  two  homes,  but 
the  strong  attachment  of  the  grandmother 
Mitchell  and  the  grandfather,  it  being  the 
only  lineal  relative.  Intensified  by  the  asso- 
ciation previously  and  at  present  existent, 
with  the  care  at  all  times  manifested  for 
the  baby — ^naturally  at  this  time  their  knowl- 
edge of  the  child  is  greater  and  the  attach- 
ment stronger.  If  you  eliminate  the  paternal 
grandparents  and  the  home  offered  by  them 
In  this  case,  there  could  be  no  hesitation  on 
the  part  of  any  court  that  the  appellees 
should  have  the  child.'  The  evidence  indi- 
cates that  both  grandparents  are  people  of 
comfortable  circumstances,  the  father  and 
mother  of  Sams  being  60  and  45  respective- 
ly, and  the  citizenship  and  moral  worthi- 
ness of  all  unquestioned;  Bob  Mitchell  is 
51,  and  his  wife  39,  the  latter  in  good  health, 
and  in  every  way  capacitated  to  care  for  the 
baby.  But  the  lnexi>erlence  of  the  father, 
taken  in  connection  with  other  circumstanc- 
es with  reference  to  his  attitude  towards 
the  child,  aside  from  the  mother  and  father, 
would  necessarily,  when  you  regard  the 
best  interests  of  the  child,  lead  to  this  con- 
clusion. 

The  case  of  Sturdevant  t.  State,  decided 
by  the  Supreme  Court  of  Nebraska,  report- 
ed In  19  N.  W.  618,  was  one  where  an  in- 
fant child,  eight  months  old,  was  placed  In 
the  custody  of  its  grandparents,  its  mother 
being  dead,  and  on  account  of  the  father's 
age — 23  years — and  inexperience  of  the  fa- 
ther of  the  child,  the  grandparents'  custody 
was  maintained.  That  court  said:  "From  a 
careful  examination  of  the  authorities  at  our 
command,  we  think  the  prevailing  rule  in 
this  country  may  be  briefly  stated  to  be  that 
in  controversies  similar  to  this,  especially 
where  the  infant  is  of  the  tender  age  of  the 
one  contended  for,  the  court  will  consider 
only  the  best  interest  of  the  clilld,  and  make 
such  order  for  its  custody  as  will  be  for  its 
welfare,  without  any  reference  to  the  wishes 
of  the  parties.  •  ♦  ♦  It  is  no  doubt  true 
that  the  defendant  in  error  is  greatly  attach- 
ed to  this  child,  and  the  facts  as  found  by 
the  court  show  that  he  is  in  every  respect  a 
suitable  person  to  have  its  care  and  custody. 
But  when  we  consider  his  age  and  want  of 
experience  we  are  driven  to  the  conclusion 
that  personally  he  could  not  cara  for  the 
wants  of  a  child  so  young  and  helpless. 
*  *  •  The  grandparents  have  had  the 
custody  of  the  child  since  its  birth,  are  great- 
ly attached  to  it,  have  ample  means  to  pro- 
vide for  its  wants,  and  have  the  judgment 
and  exx>erience  so  essential  and  necessary  to 
convince  any  one  that  it  is  better  for  the 
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child  to  remain  where  It  la  Tintll  radi  time  as 
its  age  and  condition  will  Justify  the  father 
In  aasnmlng  Its  custody." 

Our  own  Supreme  Court  (Legate  y.  Le- 
gate, 87  Tex.  248,  28  S.  W.  281),  has  said  In 
cases  of  this  kind:  "The  right  of  the  parent 
or  the  state  to  surround  the  child  with  proper 
influences  Is  of  a  governmental  nature ;  while 
the  right  of  the  child  to  be  surrounded  by 
such  Influences  as  will  best  promote  Its  physi- 
cal, mental,  and  moral  development  is  an  In- 
herent right,  of  which,  when  once  acquired, 
it  cannot  be  lawfully  deprived." 

As  stated,  there  is  no  question  as  to  the 
citizenship  of  the  grandfather  Sams  and  the 
excellence  of  his  wife,  the  paternal  grand- 
mother. There  Is,  however,  the  question  that 
the  Mitchells  know  this  Infant  better  and  are 
endeared  to  it  deeper  on  account  of  the  pre- 
vious association  ai)d  solicitude  In  sickness 
and  in  health  than  any  other  one  person;  that 
they  understand  better  Its  physical  well-be- 
ing, and  we  all  know  that  a  child  of  this  age 
Is  to  a  considerable  extent  passing  through  a 
critical  period  in  infantile  existence;  prob- 
ably since  the  death  of  Its  mother,  at  which 
time  it  was  about  seven  months  of  age,  it  has 
been  a  "bottle  baby,"  sustained  by  artificial 
food.  We  do  not  say  that  the  evidence  shows 
that  the  paternal  grandparents  will  not  give 
this  child  the  same  attention  as  the  maternal 
grandparents;  but  we  do  say  that  It  Is  a 
demonstrated  t&ct,  from  the  birth  of  this 
baby,  through  all  infantile  vicissitudes,  tiie 
deep  solicitude  and  successful  nurture  mani- 
fested by  the  appellees  point  to  the  correct- 
ness of  the  trial  court's  conclusions.  The  fol- 
lowing cases,  involving  controversies  between 
the  parent  and  grandparents,  and  decided  in 
favor  of  the  latter,  touch  this  case  upon  some 
features  of  the  question  Involved ;  the  prime 
consideration  In  some  of  the  cases  being  the 
best  interests  of  the  physical  condition  of 
the  child,  and  in  some  of  the  cases  blended 
with  a  moral  and  mental  welfare  of  the  In- 
fant, and  considered  by  the  court  In  awarding 
the  child  to  the  grandparents  who  had  In  the 
past  the  care  and  custody  of  the  Infant,  and 
to  which  we  refer  without  further  extending 
the  limits  of  this  opinion:  McKercher  v. 
Green,  13  Colo.  App.  270,  68  Pac.  406 ;  State 
ex  rel.  Thompson  v.  Porter,  78  Neb.  811,  112 
N.  W.  286;  Gardenhire  v.  Hinds,  38  Tenn. 
(1  Head)  410;  Ex  parte  Davldge,  72  S.  C.  16, 
51  S.  E.  269 ;  Jones  v.  Darnall,  103  Ind.  569, 
2  N.  E.  229,  53  Am.  Rep.  545 ;  Hussey  v.  Whit- 
ing, 145  Ind.  580,  44  N.  E.  640,  57  Am.  St 
Rep.  220. 

[4]  The  appellant  insists  that  the  court  im- 
properly admitted  and  considered  the  deposi- 
tion of  one  Runyon  and  his  wife  taken  in  an- 
other suit  between  the  same  parties;  this 
record  disclosing  that  In  that  case  the  same 
question,  that  is,  the  custody  of  this  (dilld, 
was  Involved.  This  testimony  purports  to 
reveal  certain  occurrences  between  Sams  and 


his  wife  and  the  conduct  and  condition  of 
SaniB  on  one  of  the  streets  of  Plainvlew  a 
short  time  prior  to  the  accident  when  Mrs. 
Sams  was  killed.  The  prevailing  and  in- 
fluencing conslderationa  Indicated  In  this 
opinion,  requiring,  as  we  think,  an  affirmance 
of  the  Judgment  of  the  trial  court,  devitalize 
the  force  of  the  position  of  appellants  as  to 
any  technical  error  committed  by  the  trial 
Judge  In  the  admission  of  this  testimony,  and 
make  it  of  little  weight,  U  any,  in  regarding 
the  matter  of  the  real  interests  of  the  child, 
considering  its  helplessness  and  the  present 
possession  of  the  Mitchells  in  ministering  to 
the  child  for  its  present  welfare.  The  same 
testimony  was  in  substance  delivered  by  an- 
other witness  on  the  stand,  the  brother  of 
Runyon,  who  saw  the  occurrences  detailed  in 
the  depositions,  and  upon  the  whole  we  think 
the  error  harmless,  and  overrule  the  assign- 
ment. 

The  court's  Judgment  in  this  cause,  the 
form  of  which  we  commend.  Is  merely  a  dep- 
rivation of  the  father,  and  a  permission  of 
the  custody  of  the  maternal  grandparents, 
subject  to  the  further  order  of  the  court,  with 
the  further  provision  for  the  right  of  visita- 
tion of  the  father  at  all  reasonable  times  for 
the  purpose  of  seeing  the  child,  and  our  con- 
clusion is  upon  the  whole  that  the  Judgment 
of  the  court  as  to  the  present  custody  of  this 
child  is  proper. 

Judgment  affirmed. 


ELLERD   V.   CAMPFIELD. 

(Court  of  Civil  Appeals  of  Texas.     Amarfllo. 

Nov.  22,  1913.    On  Motion  for  Bebeat^ 

ing,  Dec.  20.  1913.) 

1.  Tbial  (I  349*)— Special  Issues— Dibcbx- 

TION   OT  COUBT. 

The  rule  of  the  Supreme  Court  for  the  dis- 
trict and  county  courts  that  spedal  issues 
should  be  submitted  only  when  the  pleadings 
contain  several  combinations  of  fact,  each  of 
which  constitutes  a  cause  of  action  or  ground 
of  defense,  is  not  a.  limitation  of  the  power  of 
the  court  and  a  definition  of  the  character  of 
the  cases  which  should  be  submitted  to  the 
jury  on  special  issues;  but,  under  the  statute, 
the  court,  on  the  request  of  either  party  or  on 
its  own  motion,  may  submit  a  case  on  special 
issues,  and  a  party  complaining  must  show  that 
he  was  prejudiced  thereby  before  be  can  com- 
plain, 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  590;   Dec.  Dig.  |  349.  •]      . 

2.  Tbial  (§  255*)— Instbtjctions— Defthition 
OP  Terms— Requests— Necessity. 

The  failure  of  the  court  to  define  legal 
phrases  in  its  instructions  is  not  error,  unless 
the  party  objectjug  requests  a  charge  defining 
the  terms,  and,  in  the  absence  of  a  special  re- 
quest, the  failure  to  define  the  word  "agree- 
ment" in  an  instruction  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  li  427,  428;    Dec.  Dig.  i  255.*] 

3.  Appeal  and   Ebbob   (|  1027*)— Habvlkss 
Ebbob— Ebrobs  not  Aitectino  Result. 

Where,  in  an  action  on  vendor's  lien  notes, 
the  issue  was  whether  the  time  for  payment 
had   been    extended    under    an    agreement    be- 
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tween  an  aeent  of  plaintiff  and  defendant,  and 
the  jary  specifically  found  that  no  agreement 
was  made,  rulings  inTolvlng  the  authority  of 
the  agent  to  male  the  agreement  were  imma- 
teriaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4033;   Dec  Dig.  {  1027.  •] 

On  Motion  for  Rehearing. 

4.  APFKAI.    and     EBBOK    (I     690*)— QUBBTIONS 

RETIXWABI.E— Bill  of  Excbftions. 

An  assignment  of  error  complaining  of  the 
exclaaion  of  evidence^  not  supported  by  the 
bill  of  exceptions  applicable  to  the  assignment, 
does  not  raise  any  question  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  2897-2S99,  2902-2904, 
2906,  2908;    Dec  Dig.  |  690.»] 

Appeal  from  District  Court,  Hale  Couaty; 
L.  S.  Kinder,  Judge. 

Action  by  John  W.  Campfield  against  John 
J.  EUeid.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed,  and  motion  for 
rehearing  orerrnled. 

Maddoi,  Tmlove  ft  Klmbrongh,  of  Amarll- 
lo,  and  L.  R.  Pearson,  of  Plainview,  for  ap- 
pellant Matbes  ft  Williams  and  Graham  ft 
Graham,  all  of  Plainview,  for  appellee. 

HENDRICKS,  J.  This  suit  was  filed  by 
the  appdiee,  John  W.  Campfield,  against 
John  J.  Ellerd,  the  appellant,  to  recover  In 
the  trial  court  on  two  vendor's  Hen  notes 
amounting  to  $1,160  each;  also,  for  the  usual 
attorney's  fees  and  foreclosure  of  the  ven- 
dor's lien  upon  the  land  and  for  which  the 
notes  were  partly  given.  The  appellant,  El- 
lerd, admitted  the  execution  of  the  notes  In 
question,  but  spedflcally  alleged  that  the 
notes  had  not  matured  at  the  time  the  suit 
was  Instituted,  for  the  reason  that  an  agree- 
ment had  been  made  between  him  and  one  E. 
E.  Winn,  the  alleged  authorized  agent  of 
Campfield,  to  extend  the  time  of  payment  of 
the  notes  in  question  until  February  9,  1913, 
and  the  salt  having  been  instituted  prior  to 
that  time  was  premature  and  should  be  abat- 
ed. The  court,  at  the  request  of  the  appel- 
lee, submitted  the  case  to  the  jury  on  special 
issues,  and  the  first  issue  tendered  by  the 
court  was  as  follows :  "Was  there  an  agree- 
ment between  E.  E.  Winn  and  the  defendant, 
John  J.  Ellerd,  by  which  it  was  agreed  that 
the  payment  of  the  notes  in  controversy  was 
extended  from  February  9,  1912,  until  Feb- 
mary  9,  1913" — ^the  court  further  Instructing 
the  Jury  that.  If  they  gave  an  affirmative 
answer  to  this  question,  the  Jury  would 
proceed  to  answer  further  questions  submit- 
ted by  him;  but.  If  they  answered  the  first 
question  in  the  negative,  It  would  not  be  nec- 
essary to  answer  any  subsequent  questions 
embodied  in  the  charge. 

[1]  The  appellant  claims  that  this  cause 
and  the  Issues  involved  therein  should  not 
have  been  submitted  to  the  Jury  on  special 
Issoes,  "t)ecause  the  Issues  of  fact  and  of 
Uw  involved  in  tills  case  were  not  such  as 
could  be  fairly  and  legally  presented  to  the 


Jury  npon  special  issues"  submitting  a  prop- 
osition that  "the  ctiarge  of  the  court  should 
be  submitted  on  special  issues  only  when  the 
pleadings  contain  several  combinations  of 
fact,  each  of  which  constitutes  a  cause  of 
action  or  ground  of  defense,  and  is  sufficient- 
ly supported  by  the  evidence  to  require  a 
cliarge  upon  which  an  issue  has  been 
formed." 

Appellant  is  attempting  to  apply  rule  61, 
quoted  as  above,  and  promulgated  by  the  Su- 
preme Court  of  the  state  for  the  district  and 
county  courts  with  reference  to  charges  and 
instructions  by  those  courts  to  Juries.  This 
rule  is  not  intended  as  a  limitation  upon 
the  power  of  the  trial  court  and  a  definition 
of  the  character  of  case  which  should  be 
submitted  to  the  Jury  upon  special  issues. 
It  is  very  plain  from  our  statute  that,  upon 
request  of  any  party  to  the  suit,  and  at  the 
present  time,  without  any  request,  the  court, 
upon  its  own  motion,  may  submit  the  cause 
in  such  a  manner.  The  appellant  has  not 
suggested  in  the  slightest  in  what  manner 
he  was  injured  by  a  submission  of  this 
cause  upon  special  issues.  In  reading  the 
brief  proffered  in  this  court  for  a  reversal 
of  the  cause,  we  are  unable  to  find  any  state- 
ment of  the  evidence  of  any  witness  that  an 
agreement  of  extension  In  accordance  with 
the  defendant's  pleadings  was  ever  made; 
and,  again,  the  court  has  quite  a  plenary 
power  in  this  respect,  and,  to  say  the  least 
of  it,  it  would  certainly  be  incuml)^t  upon  ap- 
pellant, in  a  matter  of  tliis  kind,  to  show 
some  deprivation  of  a  legal  right  or  some 
abuse  of  discretion,  when,  under  the  statute, 
either  party  requests  such  a  submission,  and 
the  Jury  is  so  instructed;  and,  as  a  concrete 
proposition,  we  take  it  would  l>e  hard  to 
show  injury. 

[2]  Appellant  assigns  as  error  the  action  of 
the  court  in  submitting  to  the  Jury  special 
issue  No.  1,  which  we  quoted  al>ove,  for  the 
reason,  as  indicated  in  his  proposition,  that 
"it  Is  the  province  of  the  court  to  charge  the 
Jury  on  questions  of  law  involved  in  the 
case,  and  all  legal  propositions  should  be  de- 
fined." And  in  his  argument  under  this  as- 
signment he  further  says  that  the  court  does 
not  undertake  to  give  a  legal  definition  of 
"agreement,"  but  leaves  this  question  of  law 
entirely  to  the  Jury;  and  that  "it  Is  well 
settled  that  questions  of  law,  with  only  a 
few  exceptions,  are  for  the  court,  and  all 
legal  phrases  and  terms,  such  as  'agreement,' 
'negligence,'  etc.,  should  be  defined  by  the 
court  in  its  charge,  and  a  failure  of  the 
court  to  define  legal  phrases  is  error." 

Appellant  has  a  misconception  of  the  law 
upon  this  subject  as  applicable  to  the  par- 
ticular question  involved,  the  authorities  cit- 
ed are  not  in  point,  and  a  failure  of  the  trial 
court  to  define  legal  phrases  or  give  defiui- 
tlons  is  ordinarily  not  error  unless  the  party 
who  is  objecting  in  the  appellate  court  to  the 
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omission  of  the  trial  court  in  this  respect 
has  himself  requested  a  charge  of  tbe  lower 
court  desiring  a  definition  of  the  terms  used 
In  the  general  charge.  We  think  this  is  weU 
illustrated  by  the  following  cases :  Arkansas 
Ck>nstruction  Co.  ▼.  Eugene,  20  Tex.  dr.  App. 
601,  50  S.  W.  786;  Lagow  v.  Grover,  77 
Tex.  448,  14  S.  W.  141;  Texas  Blidland  R. 
Co.  T.  Ritchey,  49  Tex.  Civ.  App.  409,  108 
S.  W.  732;  Texas  &  Pacific  K.  Co.  v.  O'Don- 
nell,  68  Tex.  27.  The  omission  of  the  trial 
court  to  define  the  term  "ordinary  care"  la 
not  affirmative  error  and  cannot  be  com- 
plained of  where  a  special  instruction  de- 
fining them  has  not  been  requested.  Western 
Union  Telegraph  Co.  v.  James,  31  Tex.  Civ. 
App.  603,  73  S.  W.  79,  writ  of  error  refused 
In  97   Tex.   661,   78   S.  W.  79,  no  opinion. 

The  appellant  in  this  case  failed  to  request 
any  definition  of  the  trial  court  as  to  the 
meaning  of  the  term  "agreement,"  and  hence 
we  believe  Is  not  in  an  attitude  to  complain 
under  tbe  decisions. 

[S]  The  appellant  submits  other  assign- 
ments upon  other  alleged  errors  of  the  trial 
court,  which  we  deem  to  be  entirely  Imma- 
terial on  this  appeal  for  the  reason  that 
when  the  Jury  specifically  answered  that 
there  was  not  any  agreement  entered  into  be- 
tween the  agent  Winn  and  the  defendant  El- 
lerd,  as  to  the  extension  of  the  notes,  neces- 
sarily the  whole  defense  of  the  appellant 
failed. 

The  succeeding  questions,  as  to  whether  or 
not  the  agent  bad  the  authority,  or  whether 
It  was  within  the  apparent  scope  of  Winn's 
authority  to  make  the  agreement,  or  whether 
the  court  committed  error  in  other  portions 
of  the  charge,  or  whether  special  charges 
submitted  and  refused  by  the  trial  court  up- 
on such  questions  were  error,  are  clearly 
unavailing,  for  tf  the  agreement  was  not 
made  the  predicate  of  appellant's  defense  is 
gone  We  are  unable  to  ascertain  from  ap- 
pellant's brief,  or  from  the  record,  that  the 
alleged  failure  upon  the  part  of  the  trial 
court  to  do  certain  things  complained  of,  or 
in  doing  other  things  charged  as  error,  af- 
fected in  any  respect  the  action  of  the  Jury 
in  finding  that  an  agreement  was  not  made 
between  Ellerd  and  the  agent  Winn;  and, 
again,  appellant's  assignments,  with  the 
statements  thereunder,  wKh  reference  to 
such  other  errors  charged  against  the  trial 
court,  are  quite  abstract  in  their  presenta- 
tion with  Insufficient  statements,  and,  as 
stated  above,  without  even  a  presentation  to 
this  court  of  any  testimony  of  any  witness 
with  reference  to  any  part  of  the  record  that 
any  agreement  for  extension  of  the  particu- 
lar indebtedness  was  ever  made. 

The  appellee  suggests  in  this  case  that  the 
appeal  is  one  for  delay  and  requests  an  af- 
firmance of  the  cause  with  10  per  cent  dam- 
ages under  the  statute.  We  have  gone  to 
the  record  and  statement  of  facts  in  this 


case,  upon  the  matter  of  the  irinoerlty  of  this 
appeal,  and  have  concluded  to  affirm  the 
case  without'  the  10  per  cent  damages  re- 
quested. 

We  find  no  error  in  this  record,  and  the 
Judgment  of  the  trial  court  is  affirmed. 

On  Ifotlon  for  Rehearing. 

[4]  The  appellant,  Ellerd,  in  this  cause 
complains  that  this  court  erred  in  falling  to 
pass  upon  his  first  assignment  of  error,  stat- 
ing as  one  of  his  reasons  that  witneaa  Walter 
Day,  whose  testimony  was  rejected  by  the 
trial  court,  would  have  testified,  if  permitted 
by  the  court,  in  substance  that  he  had  no 
absolute  knowledge  of  the  business  relations 
existing  between  Winn  and  Campfleld,  "or 
that  he  knew  in  a  general  way  that  they 
were  partners."  In  referring  to  tbe  appel- 
lant's brief  on  this  subject  and  applicable 
to  this  assignment  the  statement  under  the 
assignment  is  as  follows:  "The  witness  Wal- 
ter Day  testified  that  he  bad  been  acquainted 
with  the  witness  E.  E.  Winn  and  the  plaln- 
tift  Campfield  for  the  past  five  years,  and 
that  he  knew  in  a  general  way  the  business 
which  the  said  E.  E.  Winn  looked  after  for 
the  plaintiff  Campfleld ;  that  he  did  not  re- 
member any  certain  transaction,  but  knew  in 
a  general  way.  Upon  objection  by  plaintiff's 
counsel,  this  testimony  was  by  the  court  ex- 
cluded from  the  Jury.  Defendant's  Bill  of 
Exception  No.  3,  Tr.  pp.  85,  36." 

The  above  statement  in  appellant's  brief 
of  the  offered  testimony  of  Walter  Day  is  a 
correct  reflection  of  defendant's  bill  of  ex- 
ception No.  8,  referred  to  herein  by  appel- 
lant, and  his  bill  of  exception  No.  3  has  no 
reference  whatever  to  any  testimony  of  Day 
"that  be  knew  in  a  general  way  that  they 
were  partners."  The  statement  of  the  testi- 
mony in  bill  of  exception  No.  3,  made  by 
appellant  in  his  original  brief,  and  the  bill  of 
exceptions  in  the  transcript  sustaining  It 
present  a  character  of  testimony  we  thought 
was  plainly  inadmissible  and  that  it  was  un- 
necessary to  discuss  it 

In  re-reading  appellant's  brief  especially 
applicable  to  this  assignment  we  do  not  find 
a  single  reference  offered  In  the  assignment, 
the  proposition,  the  statement  or  the  "re- 
marks," of  any  offered  testimony  of  Walter 
Day  "that  he  knew  in  a  general  way  that 
they  (Winn  and  Campfield)  were  partners." 
We  find  such  a  statement  in  reading  the 
record,  in  another  and  different  bill  of  ex- 
ceptions, which  is  not  assigned;  but  we  are 
not  saying  that  we  would  consider  such  tes- 
timony would  have  effected  a  reversal  of  the 
case,  but  simply  state  that  appellant  has  not 
complained  that  tbe  court  rejected  such  tes- 
timony, nor  was  it  called  to  the  attention  of 
this  court  in  any  way,  and  defendant's  bill 
of  exception  No.  3  supporting  the  assign- 
ment does  not  raise  such  a  question. 

The  motion  for  rehearing  is  overruled. 
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TBiKlXZ  ft  B.  V.  BT.  CO.  ▼.  BLAGK- 
SHEAB. 

(Conrt  of  Ctvil  Appeals  of  Tezaa.    Dallaa. 

Not.  22,  1913.    Behearing  Denied 

Dec:  20,   1913.) 

L  Bailboaob  (I  396*)— IHJUKIES  Nbab  Tback 
—  MEGuacNcx  —  Bes  Ipsa  Loquitub  Doo- 

XKINB. 

The  res'  ipsa  loquitur  doctrine  will  raise 
■  presumption  of  negligence  by  defendant  rail- 
road oompany,  where  plaintiff  while  plowing 
in  bis  field  about  60  feet  from  the  track  was 
struck  by  a  spike  "picked  up"  by  a  passing 
freight  train  and  thrown  with  great  force  into 
plaintiff's  field. 

[£d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1341-1343,  1367;  Dec.  Dig.  | 
396.»] 

2.  Rajuoads  (i  364*)— InjTJBiEs  Neab  Right 

OF  Wat— Dtjtt  ot  Company. 

A  railroad  company  was  bound  to  operate 
its  train  so  as  not  to  interfere  with  plaintiff's 
enjoyment  of  his  premises  near  the  right  of 
way  by  casting  missiles  from  the  train  and 
injuring  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
CenL  Dig.  H  1252,  1253;   Dec.  Dig.  |  364.*] 

a.  Dauaqbs  (I  206*)  —  JUBT  QUKSnONS  — 
TiMB  or  Dakaob. 

In  an  action  against  a  railroad  company 
for  injuries  by  being  struck  by  a  spike  thrown 
by  a  passing  train  while  plaintiff  was  in  an 
adjoining  field,  whether  plaintiff  was  rendered 
unable  to  sleep  on  his  left  side  by  reason  of 
the  injury,  so  as  to  be  entitled  to  damages  on 
that  ground,  held  a  jury  question. 

raid.   Note.— For   other   cases,   flee   Damages, 
Cent  Dig.  y  54,  64,  68,  132,  144,  145,  205,  220, 
533.  634;   Dec.  Dig.  |  208.<1 
4.  Appbai.    and   Ebbob   (i   216*)  —  Insibuo- 

TI0N8— Necessity  of  Requbst. 

Any  error  in  not  limiting  the  recover];  lot 
loss  of  time  to  the  sum  alleged  in  the  petition 
to  have  been  lost  was  one  of  omission  of  which 
defendant  cannot  complain,  where  be  did  not 
ask  a  special  charge  correcting  such  omission, 
especially  where  the  evidence  did  not  show  that 
the  damage  for  loss  of  time  exceeded  that 
amount,  it  being  unlikely  that  the  award  for 
that  item  was  greater  than  shown  by  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  627-641,  660,  662-676; 
Dec  Dig.  I  216.*] 

Appeal  from  District  Court,  Hill  County, 
Horton  B.  Porter,  Judge. 

Action  by  C.  M.  Blacksbear  against  the 
Trinity  &  Brazos  VaUey  Railway  Company. 
Prom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

N.  H.  Lassiter  and  Robt  Harrison,  both  of 
Vt  Wortb,  and  Morrow  &  Morrow,  of  Hills- 
boro,  for  appellant  H.  B.  Porter  and  Col- 
lins, Cnmmings  &  ShurtlUT,  all  of  HUlsboro, 
and  W.  F.  Bamsey  and  Chas.  L.  Black,  botb 
of  Austin,  for  appellee. 

RAINET,  C.  J.  Appellee  sued  appellant 
to  recover  damages  for  personal  injuries  in- 
flicted upon  blm  by  a  train  throwing  an  Iron 
spike  and  striking  him  In  the  side,  breaking 
his  ril>s,  causing  great  suffering,  etc.  A 
trial  resulted  In  a  verdict  and  Judgment  in 
appellee's  favor  for  $6,000,  from  which  this 
a^eal  Is  prosecuted. 


This  is  the  second  appeal  in  this  case.  On 
the  former  appeal,  In  which  a  verdict  was 
instructed  for  the  railroad,  the  Judgment 
was  reversed  and  cause  remanded.  131  S.  W. 
854.  The  evidence  on  this  appeal  Is  prac- 
tically the  same  as  on  the  former  appeal,  and 
from  which  we  conclude  that,  as  appellee  was 
plowing  In  bis  field  adjacent  to  appellant's 
right  of  way  and  about  50  feet  from  the  rail- 
road track,  a  passing  freight  train  picked  up 
a  loose  iron  spike  and  threw  it  with  great 
force  Into  appellee's  field,  which  spike  struck 
him  In  the  side,  breaking  bis  ribs,  and  caus- 
ing blm  much  suffering,  loss  of  tlme^  etc. 

[1]  The  first  assignment  of  error  complains 
of  the  court's  refusal  to  give  a  peremptory 
charge  to  find  for  appellant  The  proposition 
submitted  under  this  assignment  Is :  "Before 
a  plaintiff  can  recover  of  a  defendant  in  a 
case  such  as  this,  in  order  to  show  negligence 
be  must  prove  that  the  Injury  was  one  which 
under  the  law  the  defendant  must  have  an- 
ticipated as  a  result  of  the  alleged  acts  of 
negligence."  As  a  test  of  liability  under  the 
evidence  in  this  case,  was  It  Incumbent  upon 
appellee  to  show  that  the  accident  could  have 
been  reasonably  foreseen  or  anticipated?  We 
think  not.  The  rule  of  res  Ipsa  loquitur  ap- 
plies here.  As  In  a  case  where  a  passenger 
is  injured  from  a  derailment  of  a  train  at  a 
place  where  the  track  and  train  are  entirely 
under  the  control  of  the  compnuy,  the  pre- 
simiption  of  negligence  arisea  Railway  Co.  ▼. 
Parks,  97  Tex.  131,  76  S.  W.  740;  Railway 
Co.  v.  Wood,  63  S.  W.  164;  Street  Per.  In- 
juries, I  196;  Railway  Co.  t.  Troutman,  138 
S.  W.  427. 

[2]  The  appellant  introduced  no  evidence 
to  explain  the  accident  bat  there  was  evi- 
dence tending  to  show  the  condition  of  the 
track,  from  which  the  Jury  might  legiti- 
mately Infer  that  a  loose  spike  was  on  the 
track  and  was  thrown  by  the  train.  The  ap- 
pellee, to  show  liability,  was  not  called  upon 
to  prove  negligence  on  the  part  of  the  appel- 
lant as  the  fact  of  its  train  throvring  the 
spike  or  missile  on  the  premises  of  appellee 
and  injuring  blm  made  it  Uable  for  all  dam- 
ages resulting,  irrespective  of  the  question  of 
negligence.  Appellee  was  on  his  own  premis- 
es, and,  while  appellant  had  the  right  to 
operate  its  own  trains  along  its  tracks,  it 
was  legally  bound  to  so  operate  them  as  to 
not  interfere  with  appellee's  peaceful  enjoy- 
ment of  his  premises  by  throwing  thereon 
missiles  which  caused  injury  to  him.  Hay  v. 
Cohoes  Co.,  2  N.  T.  169,  61  Am.  Dec.  279; 
St  Peter  t.  Denlson,  68  N.  T.  416,  17  Am. 
Rep.  268;  Steger  v.  Barrett  124  S.  W.  174; 
Cooley  on  Torts  (1st  Ed.)  332. 

[3]  The  court  did  not  err  In  refusing  to 
give  special  charge  No.  10,  to  the  effect  that 
the  Jury  could  not  allow  plaintiff  damages 
for  being  unable  to  sleep  on  his  left  side. 
Plaintiff  alleged  and  testified  as  to  his  being 
unable  to  sleep  at  night  on  his  left  side,  by 
reason  of  smothering  spells  when  trying  to 
sleep  on  fliat  side.    The  doctor  testified  that 
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he  did  not  think  the  smothering  spells  were 
produced  by  the  Injury.  Under  the  state  of 
the  evidence,  the  charge  ought  not  to  'have 
been  given.  The  court  had  already  with- 
drawn from  the  Jury  the ,  evidence  of  smoth- 
ering spells,  and,  as  the  evidence  on  the  ques- 
tion of  sleeping  at  night  was  conflicting,  It 
was  for  the  Jury  to  determine,  and  It  was 
proper  for  counsel  to  argue  It  to  the  Jury. 

[4]  Error  Is  predicated  upon  the  charge  to 
the  Jury  wlilch  is  as  follows:  "If  you  And  for 
plaintiff,  you  will  find  for  him  such  an 
amount  as  you  believe  from  the  evidence 
will  be  a  fair  and  Just  compensation  in  cash 
for  the  Injuries  suffered  by  him  as  a  direct 
and  proximate  result  of  defendant's  negli- 
gence, if  any  negligence  there  was,  taking 
Into  consideration  only  the  physical  and 
mental  pain,  if  any,  suffer^  and  to  be  suf- 
fered by  him,  and  the  amount  of  time  lost  by 
him,  if  any,  from  his  usual  and  customary 
vocation."  The  allegations  claimed  in  the 
petition  for  loss  of  time  was  $1,000,  and  ap- 
pellant contends  the  court  should  have  limit- 
ed a  recovery  for  loss  of  time  to  the  $1,000, 
and,  as  the  court  did  not  do  this,  it  was 
calculated  to  cause  the  Jury  to  assess  a 
much  higher  amount  than  they  otherwise 
would  have  done.  If  this  was  error,  it  was 
one  of  omission,  and  appellant  should  have 
requested  a  special  charge  correcting  the 
omission,  and,  not  having  done  this,  it  will 
not  be  heard  to  complain,  especially  when  the 
evidence  does  not  show  the  damages  for  loss 
of  time  exceeded  that  amount  It  is  not 
probable  the  Jury  allowed  damages  for  loss 
of  time  In  a  greater  amount  than  shown  by 
the  evidence.  City  of  Dallas  v.  Jones,  93 
Tex.  38,  49  8.  W.  677,  53  S.  W.  377;  RaUway 
Co.  V.  Motwiller,  101  Tex.  515, 109  S.  W.  918. 

Appellant  has  presented  other  assignments 
of  error  on  the  questions  of  "anticipation  of 
accident  and  negligence,"  which,  in  our  view 
of  the  case,  do  not  affect  the  liability  of  the 
appellant,  and  what  we  have  heretofore  said 
on  these  points  makes  it  needless  to  say 
more. 

Complaint  is  made  that  the  verdict  is 
excessive.  From  the  nature  of  the  injury,  as 
shown  by  the  evidence,  we  are  not  prepared 
to  say  the  Jury  were  wrong.  They  had  the 
witnesses  before  them,  and  they  were  in  a 
better  position  to  weigh  the  evidence  than 
we.  Their  verdict  is  not  so  large  as  to  indi- 
cate prejudice  or  passion,  and  the  Judgment 
will  not  be  disturbed. 

The  Judgment  is  affirmed. 


TEXAS  &  N.  O.  R.  CO.  v.  CUNNIFF. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Nov.  22,   1913.     Rehearing  De- 
nied Dec.  18.  1913.) 

Railboaos  (S  443*)— Kiixinq  ov  Stock  on 
Track— Evidence— SurraciERCT. 

In   an   action  against  a   railroad   company 
for  the  killing  of  a  horse  on  the  track,  evidence 


held  to  sastain  a  finding  that  the  horse  entered 
on   the  track   at  a  point   where   railroad    em- 

ftloyfe,  putting  in  a  new  crossing  negligently 
eft  an  opening  in  the  fence,  authorizing  a  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1608-1620;    Dec.  Dig.  i  443.*] 

Error  to  Jefferson  County  Court;  R.  W. 
Wilson.vJudge. 

Action  by  J.  F.  Cunniff  against  the  Texas 
&  New  Orleans  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  Htghtower,  Orgain  &  Butler,  of 
Beaumont,  for  plaintiff  in  error.  O'Flel  & 
O'Flel,  of  Beaumont,  for  defendant  in  error. 

REESE,  J.  J.  F.  Cunniff  sued  the  Texas 
&  New  Orleans  Railroad  Company  in  the  Jus- 
tice court  to  recover  $150,  the  valne  of  a 
mare  alleged  to  have  been  killed  by  one  of 
defendant's  trains.  On  trial  in  the  Justice 
court  he  recovered  Judgment  for  $100.  De- 
fendant appealed,  and  in  the  county  court 
plaintiff  recovered  a  like  Judgment  from 
which  this  a];«)eal  is  prosecuted. 

A  gang  of  men  were  engaged  in  patting  in 
a  new  crossing  al>out  100  yards  from  appel- 
lee's bouse.  There  was  another  crossing  be- 
tween a  quarter  and  a  half  a  mile  south  of 
this  point  Appellant's  track  was  fenced,  bnt 
while  engaged  in  the  work  of  putting  in  the 
new  crossing  the  men  cut  an  opening  in  the 
fenca  Their  foreman  testified  that  this 
place  was  kept  open  in  the  daytime,  but  that 
he  was  always  careful  to  have  it  closed  at 
night  when  the  men  quit  work,  so  as  to  pre- 
vent stock  straying  upon  the  track,  and  that 
it  was  so  closed  on  the  night  appellee's  mare 
was  killed.  Appellee  turned  his  mare  ont 
about  9  o'clock  at  night  and  the  next  morn- 
ing found  her  lying  dead  on  the  appellant's 
track  at  the  old  crossing  aforesaid.  She  was 
lying  in  the  culvert  or  stock  gap  on  the  south 
side  of  the  crossing,  and  up  against  the  south 
wall  of  this  stock  gap.  She  bad  a  gash  in 
her  neck  from  near  the  shoalder  to  the  ear. 
Appellee  testified  that  he  did  not  know 
whether  any  bones  were  broken  or  not  It  is 
appellant's  contention  that  the  mare  was 
struck  on  tills  crossing,  and,  as  no  negligence 
was  shown  in  the  operation  of  the  train,  ap- 
pellant was  not  liable.  Appellee  contends 
that  the  fence  where  the  men  were  working 
on  the  new  crossing  was  negligently  left  open, 
and  that  his  mare  strayed  onto  the  track 
through  this  opening,  and  that  she  became 
frightened  by  a  train  approaching  from  the 
north,  and  ran  down  the  track  to  the  north 
stock  gap  at  the  south  crossing,  where  she  was 
caught  by  the  engine  and  carried  across 
this  crossing  to  the  place  where  she  was 
found,  killing'her.  He  testified  that  his  mare 
was  shod,  and  that  the  next  morning  be 
traced  the  tracks  of  a  shod  horse  onto  the 
track  at  the  point  where  the  new  cross!  nz 
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was  being  put  In  and  down  the  track  to  the 
stock  guard,  at  and  north  of  the  south  cross- 
ing, where  the  tracks  stopped.  There  were  no 
signs  of  blood  or  hair  at  this  point  on  the 
track,  or  of  the  mare  having  been  dragged. 
If  the  mare  was  struck  at  this  point  by  a 
train  mnning  even  at  ordinarily  high  speed, 
there  is  nothing  nnreasonable  in  the  idea 
that  she  should  be  taken  up  by  the  cowcatch- 
er of  the  engine  and  carried  across  the  stock 
guard  and  the  30-foot  roadway  into  the  stock 
guard,  where  she  was  found.  And  it  is  not  nec- 
essarily inconsistent  with  this  that  no  signs  of 
blood  or  hair,  or  other  signs  that  the  mare 
was  struck  at  that  point,  were  found  on  the 
track.  Appellant  lays  much  stress  upon  the 
fact  that  no  bones  were  broken,  which  It  is 
said  was  testified  to  by  appellee.  He  did  not 
80  testify,  but  only  that  he  did  not  see  any 
broken  bones.  But  it  is  reasonably  certain 
that  the  mare  was  struck  by  an  engine  run- 
ning south.  Appellant  contends  ^e  was 
struck  on  the  crossing,  and  thrown  into  the 
stock  guard,  where  she  was  found.  That  this 
could  be  easily  done  without  breaking  any 
bones,  while  it  would  be  impossible  that  the 
mare  should  have  been  struck  at  the  north 
cattle  guard  with  such  force  as  to  carry  her 
across  the  30-foot  roadway  without  break- 
ing any  bones,  as  contended  by  appellant,  ap- 
pears to  us  to  be,  in  logic,  a  non  sequltur. 
On  the  whole  the  evidence  was  sufficient  to 
authoTlze  the  court's  finding  of  fact  that  the 
mare  entered  upon  the  track  at  the  point 
where  the  men  were  putting  In  the  new  cross- 
ing through  an  opening  negligently  left  in  the 
fence.  This  is  the  only  question  presented  by 
the  appeal. 

The  Judgment  Is  affirmed. 

Affirmed. 


RISINOER  V.  SULLIVAN. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
.    Dec  3,  1913.) 

1.  Appeal  and  Ebbob  (|  742*)— Assionuent 
OP  Ebbob— StJFFioiBNCT. 

An  assignment  of  error  complaining  of  the 
exclusion  of  evidence  will  be  overruled,  where 
the  statonent  of  facts  does  not  contain  that  part 
of  the  evidence,  and  where  the  judge's  qualiBca- 
tion  of  the  bill  of  exceptions  shows  that  that 
part  was  excluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8000;   Dec.  Dig.  |  742.*] 

2.  Tbial  (I  229*)— IN8TBDCTI0N8— Undue  Em- 
phasis OF  Facts. 

Where  the  evidence  is  so  conflicting  as  to 
tothorize  the  jury  to  find  for  either  party,  in- 
structions 80  emphasizing  and  repeating  the 
theory  of  plaintiff  s  cause  that  they  amount  to 
a  peremptory  instruction  for  him  are  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  513;    Dec  Dig.  §  229.*] 

Appeal  from  Jim  Wells  County  Court;  W. 
B.  Perkins,  Judge. 
Action  by  J.  E.  SolUyan  against  William 


Rlsinger.    From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

L.  Broeter,  of  Alice,  and  C.  A.  Davies,  of 
San  Antonio,  for  appellant  B.  D.  Tarlton, 
Jr.,  of  BeeviUe,  for  appellee. 

TALIAFERRO,  J.  This  was  a  suit  by  J. 
E.  Sullivan,  appellee,  against  William  Ris-' 
inger,  appellant,  for  a  mule.  It  was  alleged 
that  on  November  1,  1912,  appellee  was  in 
possession  of  the  mule,  and  that  upon  that 
day  appellant  wrongfully  took  it  from  hiui, 
and  refused  to  surrender  it  to  him.  Appel- 
lant Claimed  the  mule  as  his  own.  The  evi- 
dence was  voluminous  and  conflicting.  The 
Jury  might  have  found  in  favor  of  either 
party,  with  ample  evidence  to  support  the 
verdict  They  did  find  in  favor  of  appellee, 
SulUvan,  and  the  court  adjudged  the  mule  to 
him. 

[1]  There  is  no  merit  in  appellant's  first 
assignment  of  error.  The  statement  of  facts 
does  not  contain  the  part  of  the  testimony 
to  which  the  assignment  is  directed,  and  the 
Judge's  qualification  of  the  bill  of  exceptions 
shows  that  that  part  of  the  evidence  was  ex- 
cluded.   The  assignment  is  overruled. 

[2]  The  second,  third,  fourth,  and  fifth 
assignments  of  error  are  sustained.  They 
assail  the  court's  general  charge  to  the  Jury. 
We  have  examined  the  charge,  and  find  that 
It  so  emphasizes  and  repeats  the  theory  of 
the  plaintiff's  cause  that  It  amounts  to  a  per- 
emptory instruction  for  the  plaintiff. 

The  other  assignments  of  error  complain 
of  the  court's  refusal  to  give  certain  special 
charges  requested  by  appellant  Upon  an- 
other trial  we  have  no  doubt  a  more  mature- 
ly prepared  charge  will  l>e  given  to  the  jury, 
and  we  deem  it  unnecessary,  if  proper,  to 
further  discuss  the  questions  which  bear  up- 
on Issues  raised  in  the  case,  and  the  Judg- 
ment vrill,  without  further  discussion,  be  re- 
versed, and  the  cause  remanded. 


TRBADWELL  et  al.  t.  WALBBR  COUNTY 

LUMBER  CO. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  4,  1913.) 

1.  Appeai.  and   Erbob  (i   1027*)— Habuless 
Ebbob— Bbbobs  Not  Affectino  Result. 

Where,  in  trespass  to  try  title  against  a 
husband  and  wife,  who  claimed  the  property  as 
the  wife's  separate  property,  a  judgment  for 
plaintiff  involved  only  a  finding  that  the  prop- 
erty was  community  property,  the  error.,  if 
any,  in  holding  that  when  property  comes  to  a 
wire,  so  as  to  make  it  her  separate  property, 
limitations  will  not  run  in  her  favor,  was 
not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4033;    Dec  Dig.  §1027.*] 

2.  Husband  and  Wife  (8  250*)— CoMMuNiTt 
Pbopebtt— What  Constituteb. 

Where  one  entered  on  land  as  a  naked 
trespasser,  and  occupied  it  for  four  or  five 
years,  and  then  without  any  conveyance  gave 
the  property  to  a  married  daugliter,  who,  with 
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her  husband,  remained  in  possession  Jong 
enough  to  establish  title  bj  adverse  possession, 
the  property  was  acquired  after  the  daugh- 
ter's marrif^e,  and  was  commnnity  property. 
[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  893;  Dec  Dig.  f  260.*] 

3.  JUDOUBRT       (f       693*)— CoirOLVSIVKHXSB— 

Pabtiks  Conoludid. 

A  judgment  for  plaintifF,  in  trespass  to 
try  title  agpainct  a  husband,  is  conclusive  on 
the  rights  of  the  wife,  where  the  property  was 
community  property. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  (  1216;    Dec.  Dig.  ^  693.*] 

Appeal  from  District  Court,  San  Jadnto 
Connty;  L.  B.  Hlgbtower,  Judge. 

Action  by  the  Walker  County  Lumber 
Company  against  Horace  Treadwell  and  an- 
otbee.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Wm.  McMurrey,  of  Cold  Springs,  for  ap- 
pellants. Dean,  Humphrey  &  Powell,  of 
Huntsvllle,  for  appellee. 

LEVY,  J.  The  action  was  brought  by  ap- 
pellee against  the  appellants  in  trespass  to 
try  title  to  the  land  described  in  the  peti- 
tion. Appellants  pleaded  not  guilty,  and  an- 
swered, claiming  the  land  as  the  separate 
property  of  Polly  Treadwell,  wife  of  Horace 
Treadwell,  and  acquired  by  the  ten-year 
statute  of  limitation.  In  a  trial  to  the  court 
Judgment  was  entered  for  the  appellee.  In 
the  trial  of  the  case  It  was  agreed  that  ap- 
pellee had  legal  title  to  the  land  unless  di- 
vested of  the  same  by  appellants'  plea  of  lim- 
itation. 

It  appears  from  the  evidence  that  in  1873 
Polly  Treadwell,  then  a  woman  of  legal  age 
and  single,  moved  with  her  father  and  his 
family  pnto  the  land  in  suit  Her  father 
built  a  house  on  the  land,  and  lived  in  it 
with  the  family,  cleared  a  field,  and  culti- 
vated it,  and  made  claim  of  ownership  to 
all  the  land  In  suit  Polly  Treadwell  work- 
ed with  her  father  in  making  the  improve- 
ments on  the  place.  The  original  entry  on 
the  land  was  as  naked  trespassers.  The 
father  lived  on  the  land  with  his  family  be- 
tween four  and  five  years,  then  decided  to 
move  off  and  live  on  another  place,  and 
abandoned  the  place  in  suit  Before  the  fa- 
ther left  the  place  Polly  Treadwell  was  mar- 
ried on  the  place  to  Horace  Treadwell,  and 
has  been  his  wife  all  the  time  since,  and 
they  together  continued  the  same  as  before 
the  time  the  father  left  to  live  on  the  land, 
and  have  since  used,  cultivated,  and  enjoy- 
ed it  without  being  disturbed.  According 
to  the  testimony  of  Horace  Treawell,  hus- 
band of  Polly,  he  does  not  make  any  claim, 
and  had  never  made  any  claim,  of  interest 
In  the  land  or  to  it  The  appellee's  vendor 
sued  Horace  Treadwell  in  trespass  to  try  ti- 
tle to  the  land,  and  on  April  21,  1898,  an 
Interlocutory  Judgment  by  default  was  en- 
tered against  Horace  Treadwell  for  all  the 
land,  and  a  final  Judgment  entered  in  the 


case  in  May,  1901.    This  final  Judgment  is 
existing  and  not  appealed  from. 

The  present  suit  was  filed  by  appellee 
against  appellants  August  25,  1910.  The  en- 
tire testimony  of  Polly  Treadwell,  In  sup- 
port of  her  claim  of  separate  property,  is  as 
follows:  "X  got  that  land  from  my  father. 
He  moved  off,  and  he  gave  it  to  me.  He 
went  back  to  the  plantation.  I  was  grown 
when  my  father  commenced  claiming  that 
land.  I  helped  to  clear  it  As  near  as  I  can 
get  at  it,  my  father  stayed  there  on  that 
place  five  years,  and  then  went  back  to  the 
plantation.  If  I  make  no  mistake.  It  was 
four  or  five  years.  Then  I  Just  stayed  there. 
I  was  married  before  my  father  left  I  was 
married  to  Horace  Treadwell,  and  have  been 
his  wife  all  the  time.  We  have  never  been 
separated.  Horace  never  claimed  the  land. 
He  did  not  claim  it  It  was  Just  my  claim. 
My  father  never  gave  me  any  deed  to  it  He 
Just  turned  me  over  the  improvements  and 
moved  off." 

[1]  The  first  assignment  of  error  reads: 
"The  court  erred  In  holding  that  when  prop- 
erty comes  to  the  wife  in  such  a  way  as  to 
make  It  her  separate  property  that  limita- 
tion will  not  run  In  her  favor."  The  assign- 
ment, as  we  interpret  it,  merely  presents  the 
point  that  the  court  erred  as  a  matter  of 
law  in  ruling  that  the  wife  cannot  avail  her- 
self of  the  statutes  of  limitation  as  to  her 
separate  property.  As  we  understand  the 
record  before  us,  there  Is  involved  in  the 
Judgment  of  the  court  the  findings  only  that 
the  property  In  controversy  was  community 
property,  if  any  title  ever  existed,  of  Horace 
and  Polly  Treadwell,  and  that  the  final  Judg- 
ment of  1901  against  the  husband  divested 
all  such  title  to  the  land  and  placed  it  in 
appellee's  vendor,  and  that  ten  years'  ad- 
verse possession  on  the  part  of  appellants 
since  that  Judgment  had  not  elapsed  before 
the  instant  suit.  Therefore,  In  view  of  the 
record,  it  could  not  be  said,  we  think,  that 
the  court  held  as  a  matter  of  law  that  the 
statute  of  limitation  would  not'  run  in  favor 
of  separate  property  of  the  wife. 

[2]  But  If  the  assignment  by  intendment 
presents  the  point  that  under  the  facts  of 
this  case  the  property  was  the  separate  prop- 
erty of  the  wife,  even  then  we  think  the 
Judgment  of  the  court  was  correct  and  the 
assignment  should  be  overruled.  It  afilrm- 
atlvely  appears  that  Polly  Treadwell  predi- 
cates the  commencing  of  her  right  to  the 
land  as  separate  property  at  a  time  after 
her  marriage  with  Horace  Treadwell,  If  force 
be  given  to  her  statement,  as  the  court  was 
authorized  to  do,  that  she  "got  that  land 
from  my  father."  So  the  fact  is  established 
that  Polly  Treadwell's  "claim,"  if  any,  to 
the  land,  commenced  and  arose  during  cover- 
ture. But  in  this  connection  it  appears  that 
she  predicates  no  right  under  any  convey- 
ance from  her  father,  and  it  further  appears 
that  the  father  had  only  adversely  occupied 
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the  land  between  four  and  five  years,  with 
entry  thereon  only  as  a  naked  trespasser, 
and  that  he  was  intending  at  tlie  time  to 
TOlnntarlly  abandon  the  premises  and  his 
adrerse  possession.  Under  such  circumstanc- 
es  the  father  had  no  legal  or  equitable  right 
In  or  claim  to  the  land.  And  in  the  absence 
of  a  conTeyance,  which  she  says  was  not 
given  her,  there  is  no  legal  basis  to  enforce 
or  predicate  any  distinct  legal  claim  or  eqoi- 
table  right  under  the  father.  It  is  quite 
well  nnderstood  that  a  conTeyance  is  neces- 
sary to  pass  interest  in  land  to  another;  and 
In  legal  force  and  effect  there  is  not  found- 
ed, under  the  facts  of  tbis  case,  any  owner- 
ship by  gift  or  acquisition  for  valae,  such 
as  to  make  the  title  separate  property,  upon 
the  bare  statement  that  her  father  "gave 
her  the  land."^  And  If  the  contention  could 
be  made  that  her  father  gave  to  her  such 
posGesslon  as  he  had  in  consideration  of  her 
former  services  ta  helping  him  dear  the 
land,  and  that  she  entered  the  possession 
mtder  such  drcnmstances,  and  this  would 
give  Polly  an  equitable  claim  to  the  land  in 
controversy  as  separate  property,  it  must 
be  said  that  the  court  was  warranted  in 
finding  that  such  services  were  otherwise 
given,  and  that  no  such  consldetation  enter- 
ed the  father's  verbal  declaration  to  the 
daughter;  and  in  support  of  the  court's 
Judgment  we  must  so  .hold. 

[3]  Consequently  on  the  record  it  must  be 
said,  in  support  of  the  court's  findings,  as 
involved  In  the  Judgment,  that  any  owner- 
ship or  claim  on  the  part  of  PoUy  Treadwell 
commenced  after  coverture,  and  rested  in 
and  was  referable  only  to  her  adverse  pos- 
aesgion,  commenced  when  her  father  aban- 
doned his  adverse  possession  to  her,  and  for 
ten  years  thereafter  during  her  coverture. 
The  effect  of  the  facts  is  to  "acquire"  the 
property  after  the  expiration  of  the  full  ten- 
year  period  of  limitation,  and  not  before. 
And,  as  provided  by  statutes,  if  either  the 
husband  or  wife  "acquire"  property  after 
marriage,  it  is  common  to  both.  The  status 
of  the  property  was  that  of  community  prop- 
erty, as  mled  by  the  court,  because  title  to 
the  property  was  not  "acquired"  under  the 
statutes  until  the  expiration  of  the  full  pe- 
riod of  limitation.  Sauvage  v.  Wauhop,  143 
S.  W.  2S9.  And  the  conclusion  of  the  court 
ttiat  the  legal  effect  of  the  Judgment  in  1901 
against  the  husband  was  to  conclude  ,the 
rights  of  the  community  was  correct. 

The  Judgment  is  afSrmed. 


BARTELDES  SEED  CO.  v.  BENNETT-SIMS 

iSnjj  &  ELEVATOR  CO. 

(Gonrt  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  29,  1918.) 

1.  SaIJIB    «    88*>— OfTRB— MlBTAKK. 

The  rue  that  when  a  mistake  ia  not  mntnal 
conrtB  win  not  relieve  the  party  making  it 
against  his  own  negligence  or  inattention  does 


[Ed 
Wg. 


not  apply  to  a  mistake  in  an  offer  to  sell  mer- 
chandiae,  where  the  party  accepting  the  offer 
knowB  of  the  mistake  when  he  accepts  it,  and 
seeks  to  reap  a  benefit  from  the  mistake,  to 
the  injury  of  the  person  making  the  offer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  63,  64;    Dec.  Dig.  t  36.*] 

2.  Saixs  (i  86*)— OnKB  and  Acoeftakok— 

MiSTAXX. 

At  a  time  when  the  market  price  of  millet 
seed  was  $2.35  per  hundredweight,  defendant 
wrote  plaintiff,  offering  to  sell  between  700  and 
800  hnshel  at  $1.86  per  hundredweight,  and 
plaintiff,  immediately  on  receiving  the  letter, 
wired  a  reply:  "We  accept  your  letter  sev- 
enteenth. SUp  quick."  The  price  quoted  was 
a  clerical  error,  and  on  discovery  defendants 
refused  to  ship.  Both  parties  were  in  the 
wholesale  and  retail  grain  and  seed  business, 
and  knew  the  market  value  of  the  seed  at  the 
time  the  offer  and  acceptance  were  made. 
Held,  that  there  waa  no  meeting  of  minds, 
and  plaintiff  was  not  entitled  to  recover  for 
breach  of  contract 

id.  Note.— For  other  cases,  see  Sales,  Cent. 
H  63,  64;    Dec.  Dig.  8  36.»] 
8.  Appeal  and  Ebbob  (t  926*)— RUUNOS  OR 

HVIDENCB— TBIAI,  to   COUBT. 

Where  witnesses  testified  to  the  market 
value  of  millet  seed  on  a  trial  to  the  court, 
after  having  qualified  themselves  by  proof 
that  they  kept  up  with  the  markets  and  receiv- 
ed reports  and  cards  ^om  various  dealers  in 
different  parts  of  the  country,  it  would  be  pre- 
sumed that  letters  and  cards  showing  the  mar- 
ket price  of  such  seed  were  considered  by  the 
court,  not  as  evidence  of  market  value,  but 
only  as  bearing  on  the  weight  of  the  testimony 
of  the  witnesses,  and  hence  their  admission 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1279.  2899,  8729,  3730, 
8735-8747;   Dec.  Dfe.  {  926.*] 

Appeal  from  Donley  County  Court;  J.  C. 
Klllougb,  Judge. 

Action  by  the  Barteldes  Seed  Company 
against  the  BennettSims  Mill  &  Elevator 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

H.  B.  White,  of  Clarendon,  for  appellant 
A.  T.  Cole,  of  Clarendon,  for  appellee. 

HUFF,  O.  J.  The  appellant,  the  Barteldes 
Seed  Company,  brought  suit  in  the  county 
court  of  Donley  county,  against  the  appellee, 
Bennett-Sims  Mill  &  Elevator  Company,  for 
damages  on  an  alleged  breach  of  contract 
for  the  Biun  of  $434,  in  refusing  to  deliver  35,- 
000  pounda  of  German  millet  seed,  in  accord- 
ance with  the  terms  theretofore  entered  into 
between  the  parties  on  April  19,  1912.  The 
appellee  denied  liability,  on  the  ground  that 
In  quoting  the  price  of  the  seed  they  made 
a  clerical  error  in  their  letter  of  $1  per  hun- 
dredweight, which  fact  was  known  to  appel- 
lant at  the  time  It  a<%epted  the  offer  to  sell. 
On  April  17,  1912,  the  appellee  wrote  the  fdl- 
lowing  letter  to  appellant:  "Under  separate 
cover  we  are  mailing  you  sample  of  German 
millet  seed.  We  offer  yon  delivered  Okla- 
homa City  $1.35  per  cwt  in  10  oz.  bags. 
There  is  7  or  800  bu.  of  this  lot  We  want  it 
to  aU  go  together."  This  letter  appears  to 
have  been  received  by  the  appellant  on  the 
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morning  of  tbe  19tb  of  April,  1912,  and  at 
8 :20  a.  m.  tbat  day  they  sent  to  appellee  the 
following  telegram:  "We  accept  your  letter 
seyenteentb.  Ship  quick."  The  seed  was 
not  shipped.  The  appellee's  evidence  shows 
that  the  price  quoted  was  by  clerical  error, 
made  to  read  "$1.35  per  cwt"  instead  of 
"?2.35  per  cwt,"  the  then  market  price  oT 
MUet  seed  per  hundredweight.  The  trial 
court  found  as  a  fact  tbat  appellant  was  In  a 
position  to  know,  and  did  know,  that  the 
market  price  of  tbe  millet  was  $2.35  per 
hundredweight;  tbat  the  appellee  made  a 
mistake  in  quoting  the  price,  and  intended  to 
offer  the  sale  of  the  seed  at  $2.35,  instead  of 
$1.35,  per  hundredweight,  and  by  tbe  Judg- 
ment we  must  also  impute  to  tbe  finding  of 
tbe  court  that  tbe  appellant  knew  tbat  tbe  ap- 
pellee bad  made  the  mistake  in  quoting  the 
price.  The  evidence  introduced  by  appellant 
from  its  employe,  is  that  during  tbe  month  of 
April— up  to  the  17th  of  the  month — the 
market  price  of  that  class  of  millet  was  from 
$1.40  to  $1.60  per  hundredweight ;  that  ofl 
the  19th  tbe  price  advanced  $1.24  per  hun- 
dredweight and  he  further  testified  that  aft- 
er this  sudden  rise  tbe  price  remained  about 
the  same  for  some  days  thereafter.  Tbe  re- 
tall  price  obtained  by  appellant  on  the  17th, 
the  date  of  tbe  letter,  for  seed,  in  lots  weigh- 
ing from  100  to  1,000  pounds,  in  Oklahoma 
City,  ranged  from  $2.40  to  $2.66  per  hundred- 
weight, and  from  the  20th  to  22d  of  April 
ranged  from  $2.50  to  $3.55  per  hundredweight 
Both  parties  were  in  the  wholesale  and  retail 
grain  and  seed  business,  and  their  witnesses 
testified  they  knew  the  market  value  of  tbe 
seed  on  the  17th  of  April.  Tbe  evidence  of 
appellee  shows  it  was  $2..35  per  hundred- 
weight. We  think  tbe  evidence  sufficient  to 
show  tbat  tbe  market  price  was,  on  tbe  17th 
of  April,  $2.35  per  hundredweight,  and  that 
appellant  knew  that  fact  when  it  wired  tbe 
acceptance,  and  must  have  known  tbat  appel- 
lee's quotation  of  the  price  was  a  clerical 
error. 

[1]  Ordinarily,  when  the  mistake  is  not 
mutual,  courts  will  not  relieve  the  party 
making  It  against  bis  own  negligence  or  in- 
attention; but  we  think  a  different  rale 
should  apply  when  tbe  evidence  shows  that 
the  party  accepting  the  mistaken  offer  knows 
of  tbe  mistake  when  he  accepted  it  and  that 
he  should  not  reap  the  benefit  of  the  mistake 
to  the  evident  injury  of  tbe  other.  We  think 
fair  dealing  and  good  conscience  should  re- 
quire an  opportunity  to  correct  the  error,  be- 
fore trying  to  found  ^  binding  contract  on 
it  Dorsey  Printing  Co.  v.  Gainesville  Cotton 
O.  M.  &  G.  Co.,  25  Tex.  Civ.  App.  456,  61  S. 
W.  556 ;  Cyc.  vol.  8,  396,  and  note  87 ;  Page 
on  Contracts,  voL  1,  p.  144,  |  86,  and  author- 
ities in  note;  Everson  v.  International  Grain 
Co.,  66  Vt  658,  27  AU.  320;  Shelton  Co.  v. 
EUis,  70  Oa.  297;  Hume  v.  U.  S.,  132  U.  8. 
406, 10  Sup.  Gt  134,  33  Ia  E».  393. 

[2]  The  evidence  in  this  case  is  that  both 
parOea  knew  the  market  value  of  the  millet 


seed  on  the  17th  of  April,  1912.  Upon  rec^v- 
Ing  a  letter  from  a  dealer  in  that  commodity, 
appellant  must  have  known  tbat  $1  per  bnn- 
dredwdght  less  than  tbe  market  value  was  a 
mistake.  Tbat  they  did  is  evidenced  by  the 
tdegram  to  "Ship  quick."  It  did  not  wire 
ba<^  that  "Your  $1.35  per  cwt  offer  is  ac- 
cepted." Appellee  tboaght  it  had  quoted  tbe 
market  price  in  the  letter— $2.35.  We  think 
from  the  evidence  it  is  manifest  tbat  appel- 
lant knew  a  mistake  had  been  made,  and 
sought  to  take  advantage  of  tbe  mistake  by 
an  immediate  acceptance  and  qnick  ship- 
ment The  haste  in  this  matter  to  procnre 
tbe  seed  at  $1  less  than  their  market  value, 
under  all  tbe  circumstances  of  tbe  case, 
amounted  to  a  fraud.  The  Georgia  court 
said,  in  Shelton  v.  Ellis,  supra:  "What  Is 
a  mistake  dn  one  side  and  a°  fraud  on  tbe 
other  is  as  much  tbe  subject  of  correction 
as  if  it  were  a  mistake  on  bodi  stdes."  Judge 
Fuller  said  in  Hume  v.  U.  S.,  supra:  "If 
the  claimant  knew  that  a  clerical  error  had 
been  committed,  of  which  the  agent  of  tiie 
government  was  ignorant  and  deliberately 
Intended  to  take  advantage  of  the  error  to 
obtain  the  execution  of  a  contract  for  tbe 
payment  of  so  grossly  unconscionable  a  price, 
or  if  the  facts  were  such  tbat  he  must 
•  •  *  have  known  tbat  their  action,  if 
understandingly  taken,  would  be  impalpable 
dereliction  of  their  duty  to  thrir  principal, 
and,  notwithstanding,  sought  to  profit  by  it 
the  character  of  the  fraud,  so  far  as  tbe 
claimant  is  concerned,  is  not  changed  by  the 
tact  tbat  such  action  was  the  result  of  the 
negligence  or  mistake  of  tbe  government's 
agents,  untainted  by  moral  turpitude  on  their 
part"  True,  appellant  sought  to  prove  that 
the  market  value  of  the  seed  was  only  about 
25  cents  per  bundredweigbt  in  Oklahoma 
City  on  that  date  more  than  the  price  de- 
manded, but  from  an  examination  of  that  tes- 
timony, we  think  the  trial  court  was  amply 
Justified  in  disregarding  this  part  of  tbe  eri- 
dence.  The  evidence  clearly,  to  our  minds, 
shows  this  was  not  true.  At  any  rate,  the 
trial  court  has  found  differently,  and  we 
think  the  evidence  supports  the  Judgment 

[3]  Tbe  witnesses  of  appellee  testified  they 
knew  the  market  value  of  tbe  seed  at  that 
time,  and  in  stating  bow  they  knew  It  In  ad- 
dition to  the  evidence  shown — they  were  ex- 
perienced dealers  in  products  of  tbat  kind— 
they  show  tbat  they  kept  up  with  the  mar- 
kets; that  they  received  reports  and  cards 
from  various  dealers  in  different  parts  of  the 
country.  When  they  stated  they  knew  the 
market  price,  they  could  testify  what  it  was, 
and  tbe  fact  that  they  gave  the  source  of 
their  Information  upon  which  they  based 
their  opinion  as  to  tbe  market  only  reaches 
the  weight  to  be  given  to  their  testlmon;. 
These  specified  letters,  cards,  and  the  like 
perhaps  were  not  admissible  as  testimony 
showing  the  market;  but  as  the  case  was 
tried  before  the  court  without  the  interval- 
tlon  of  a  jury,  we  will  not  presume  the 'court 
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considered  tbem  as  testimony  of  the  market 
value,  bnt  only  tliat  he  considered  the  same 
in  weighing  the  testimony  of  the  witnesses 
who  testified  to  what  the  market  value  was. 
The  appellant's  witnesses  show  their  opinion 
of  the  market  was  also  based  upon  reports. 
By.  Co.  V.  Scott,  86  S.  W.  1065;  Ry.  Co.  v. 
Bennett,  46  Tex.  av.  App.  379,  103  S.  W. 
1115. 

We  find  no  error  in  the  Judgment  <tt  the 
court,  and  the  case  is  affirmed. 


BLAND  &  FISHEB  LUMBER  CO.  v.  SOAN- 
LAN. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  28,  1913.     Rehearing  Denied 

Dec.  18,  1913.) 

sai.e8  (i  177*)— gonstbuotion  of  contbaci 
—Entire  aitd  Sevebablx  Contkaots. 

Under  a  contract  for  the  sale  of  150,000 
feet  of  "No.  1  common"  lumber,  more  or  less, 
at  $11  a  thousand  feet  for  100,000  feet  of  cer- 
tain dimensions,  and  $8  a  thousand  feet  for  50,- 
000  feet  of  certain  dimensions,  the  buyer  had 
a  right  to  accept  and  take  so  much  of  the  lum- 
ber tendered  as  complied  with  the  contract,  and 
to  reject  the  remainder,  and  the  seller  had  a 
right  to  demand  that  it  accept  so  much  aa  com- 
plied with  the  contract,  since  it  was  a  severable 
aod  not  an  entire  contract,  and  hence  the  fact 
that  part  of  the  lumber  tendered  was  No.  2 
common  did  not  justify  the  buyer's  refusal  to 
accept  any  of  it 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  18  445-450;   Dec.  Dig.  J  177.*] 

Appeal  from  Harris  County  Conrt;  Clark 
C.  Wren,  Judge. 

Action  by  T.  M.  Scanlan  against  the  Bland 
k  Fisher  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  api>eals.    Affirmed. 

Andrews,  Ball  &  Streetman,  of  Houston, 
for  appellant,  h.  B.  Moody,  of  Houston,  for 
appellee. 

REESE,  3.  This  is  an  action  for  damages 
In  the  county  court  by  T.  M.  Scanlan  against 
the  Bland  &  Fisher  Lumber  Company.  Upon 
trial  with  a  Jury  the  plaintiff  recovered  Judg- 
ment, and  defendant  appeals. 

Apx)ellee  sued  upon  a  contract  In  writing 
for  the  sale  of  150,000  feet  of  lumber,  more  or 
less,  by  himself  to  appellant,  100,000  feet  of 
certain  dimensions  at  $11  per  thousand  feet, 
and  50,000  feet  of  certain  dimensions  at  $9 
per  thousand  feet,  the  lumber  to  be  "dry  and 
bright.  No.  1  common,"  to  be  delivered  to  ap- 
pellant at  Cairo,  111. ;  the  lumber  to  be  ship- 
ped at  once.  Contract  dated  May  25,  1910. 
On  May  27th  appellant  notified  appellee  that 
the  order  was  canceled.  Part  of  the  lumber 
was  shipped,  which  appellant  refused  to  re- 
ceive on  the  ground  that  the  order  to  fill 
which  the  lumber  had  been  bought  had  been 
canceled.  '  One  car  had  been  loaded,  but  not 
shipped.  The  court  limited  the  recovery  to 
lumber  shipped  or  loaded  on  cars  before  ap- 
pellee received  the  notice  aforesaid.  Ap- 
pellant testified  that  15  per  cent  of  the  lum- 


ber so  shipped  (in  four  several  car  load  lots) 
was  No.  2  common,  and  85  per  cent  No.  1 
common  as  called  for  In  the  contract  There 
was  no  evidence  as  to  any  custom  of  the 
trade  wbitdi  would  have  rendered  this  a  sub- 
stantial compliance  with  the  contract ' 

The  only  question  presented  by  the  single 
proposition  advanced  under  the  two'  assign- 
ments of  error  is  that  as  the  evidence  indis- 
putably showed  that  only  85  per  cent,  of  the 
lumber  tendered  was  of  the  grade  ordered, 
the  court  should  have  given  the  instruction 
requested  by  appellant,  which  was  a  peremp- 
tory charge  to  return  a  verdict  for  defendant 
Pretermitting  any  discussion  of  the  testi- 
mony as  to  the  grade  of  the  lumber,  and  ad- 
mitting that  only  85  per  cent  was  of  the 
grade  contracted  for,  the  contract  was  sever- 
able and  not  an  entire  contract,  and  the  rule 
in  such  cases  with  regard  to  several  contracts 
must  be  applied.  Streeper  v.  Frieberg,  Klein 
&  Co.,  8  WUson's  Glv.  Cas.  Ct  App.  %  240; 
Holmes  v.  Gregg,  66  N.  H.  621,  28  Ati.  17. 
The  lumber  was  to  be  paid  for,  not  in  a  lump 
sum,  but  at  a  certain  price  per  thousand 
feet,  and  the  contract  called  for  150,000  feet, 
more  or  less.  Clearly,  when  part  of  the 
lumber  was  tendered  to  appellant,  it  had  the 
right  to  accept  and  take  the  85  per  cent  that 
was  up  to  grade,  and  to  reject  the  remainder. 
Appellee  would  not  liave  been  allowed  to  de- 
mand that  appellant  take  all  or  none.  The 
rule  is  reciprocal.  As  appellant  had  the 
right  as  against  appellee  to  take  that  which 
was  up  to  the  grade  contracted  for,  so  appel- 
lee had  the  right  as  against  appellant  to  de- 
mand that  he  do  so.  Appellant  bases  his 
contention  for  a  reversal,  imder  the  proposi- 
tion stated,  on  the  ground  that  the  contract 
was  an  entire  contract  None  of  the  cases 
cited  by  him  deal  with  this  kind  of  a  con- 
tract Schreiber  v.  Andrews,  101  Fed.  763,  41 
G.  C.  A.  663;  Gould  v.  Stein,  149  Mass.  570, 
22  N.  E.  47,  6  L.  R.  A.  213,  14  Am.  St  Rep. 
455;  Bryant  v.  Thesing,  46  Neb.  244,  64  N. 
W.  967;  Vassau  v.  Campbell,  79  Minn.  167, 
81  N.  W.  829. 

Appellant  never  inspected  the  lumber,  and 
the  contract  was  canceled  by  It  for  the  rea- 
sons stated  before  any  of  it  was  received. 
The  court  did  not  err  in  refusing  the  peremi>- 
tory  charge  requested.  The  Judgment  is  af- 
firmed. 

Affirmed. 


JOHNSON  V.  TINDALL. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  28,  1918.    Rehearing  Denied 

Dec.  18,  1913.) 

1.  Fbauds,  Statute  of  ({  162*)— Necessity  of 

Pl^EADINA. 

The   defense   of  the   statute   of  frauds   is 
available  under  a  general  denial  if  interposed 
by  seasonable  objection  to  testimony. 
[Ed.  Note.— For  other  cases,  see  Prauda,  Stat- 

.'"«  "A-^^^Sf  ^^-  H  363-^66,  371,  372;  Ueo. 
Dig.  {  lo2.*] 


•For  other  cases  ue  same  topic  and  section  NUMBER  In  Dec  Dig.  t  Am.  Dig.  Key-No.. Soles  *  Rep'r  Indexes 
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2.  TbIAI.  (8  89*)— CONTBAOT. 

Plaintiff,  who  sued  defendant  and  the  lat- 
ter'g  son-in-law  for  medical  services  rendered  to 
the  son-in-law's  wife,  testified  that  defendant 
orally  agreed  to  pay  for  the  services,  but  on 
cross-examination  qualified  his  statement  by  tes- 
timony that  defendant  agreed  to  pay  only  in 
case  bis  son-in-law  did  not.  Held  that,  as  de- 
fendant's promise  to  pay  was  a  collateral  one, 
it  was  void  under  the  statute  of  frauds  (Rev. 
Civ.  St.  1911,  art.  3965),  and  plaintiff's  tesU- 
mony  was  incompetent  and  should  have  been  ex- 
cluded on  motion  made  at  the  close  of  his  cross- 
examination. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  228-234;  Dec.  Dig.  g  89.*] 

3.  Triai,  (I  95*)— Reception  of  Evidence- 
Objections. 

In  an  action  to  recover  for  medical  services 
rendered  defendant's  daughter,  plaintiff's  collect- 
or testified  that  defendant  told  him  to  get  all  be 
could  out  of  the  daughter's  husband  and  that 
he  would  pay  the  balance.  It  was  objected  to 
on  the  ground  that  it  only  showed  a  promise 
made  after  the  services  bad  been  performed  and, 
not  being  in  writing,  was  not  binding  on  defend- 
ant. Held  that,  while  tfae  testimony  was  inad- 
missible because  tending  to  show  an  oral  con- 
tract in  contravention  of  the  statute  of  frauds, 
the  court  properly  overruled  the  objection  made. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g  250;    Dec.  Dig.  §  95.*] 

4.  Malicious  Pbosecutioit  (g  71*)— Actions 
FOB  Wbonoful  Attachuent  —  Punitive 
Damages. 

In  an  action  for  compensation  for  medical 
services  begun  by  attachment,  where  defendant 
claimed  damages  for  malicious  attachment,  the 
evidence  held  to  raise  the  issue  of  punitive  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  gg  160-167;    Dec.  Dig. 

5.  Malicious  Pbosecution  (g  55*)— Wbono- 
ful Attachment— Pleading. 

In  an  action  begun  by  attachment,  where 
defendant's  plea  in  reconvention  did  not  in 
terms  allege  that  the  attachment  was  sued  out 
without  probable  cause  but  alleged  facts  show- 
ing that  It  was,  such  plea  is  sufficient  to  support 
a  recovery  of  exemplary  damages. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  gg  106-110 ;    Dec.  Dig. 

6.  Justices  of  the  Peace  (g  173*)- Appeai.— 
Judgment  Agreement. 

In  an  action  begun  in  justice  court  by  at- 
tachment, where  defendant  claimed  damages  for 
wrongful  attachment,  the  parties  entered  into  an 
agreement  reciting  that,  since  whichever  party 
lost  would  appeal,  the  attachment  should  tie 
quashed,  and  that  the  court  should  enter  judg- 
ment as  he  thought  proper  on  the  facts,  which 
was  incorporated  into  the  judgment.  Held. 
that  the  agreement  did  not  preclude  defendant, 
after  adverse  judgment,  from  asserting  on  ap- 
peal his  claim  for  damages  for  wrongful  attach- 
ment 

[EM.  Note. — For  other  cases,  see  Justices  of  the 
Peace,  Cent.  Dig.  gg  660^64;  Dec.  Dig.  g 
173.*] 

Appeal  from  Nacogdoches  County  Court; 
Geo.  F.  Ingraham,  Judge. 

Action  by  C.  H.  Tlndall  against  Calvin 
Johnson  and  another,  begun  in  Justice  Court 
and  appealed  by  defendant  to  the  County 
Court  From  a  judgment  for  plaintiff,  the 
named  defendant  appeals.  Reversed  and 
remanded. 


Blount  &  Strong  and  J.  HL  Marshall,  all  of 
Nacogdoches,  for  appellant  V.  E.  Middle- 
brook,  of  Nacogdoches,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  and  one 
Will  Allen  to  recover  the  sum  of  $117.50,  the 
value  of  professional  services  and  medicines 
rendered  and  furnished  by  appellee,  a  physi- 
cian, to  the  wife  of  said  Allen,  who  Is  the 
daughter  of  appellant  At  the  time  of  filing 
the  suit  in  the  Justice  court,  the  plaintiff  pro- 
cured the  issuance  of  an  attachment  against 
the  property  of  both  defendants.  In  bis 
affidavit  for  attachment  plaintiff  swore: 
"That  the  said  defendants,  Calvin  Johnson 
and  Will  Allen,  secrete  themselves  so  that 
the  ordinary  process  of  law  cannot  be  served 
upon  theqi.  •  •  •  And  that  plaintiff  wlU 
probably  lose  his  debt  unless  such  attachment 
is  Issued."  The  attachment  was  levied  upon 
two  mules  belonging  to  appellant  which  he 
replevied.  Appellant  answered  in  the  Justice 
court  by  a  sworn  denial  of  plaintiff's  claim 
against  him  and  by  a  plea  in  reconvention 
sought  to  recover  of  plaintiff  $200  damages 
for  suing  out  the  attachment  against  him, 
which  he  averred  was  wrongfully,  wUlfully, 
and  maliciously  sued  out  without  probable 
cause.  Upon  a  trial  in  Justice  court  the  fol- 
lowing Judgment  was  rendered:  "This  day 
this  cause  came  on  to  be  heard  upon  the  reg- 
ular order  of  the  call  of  the  dodcet,  where- 
upon came  the  plaintiff,  C.  H.  Tlndall,  both 
In  person  and  by  counsel,  and  also  came 
Calvin  Johnson,  In  person  and  by  coansel, 
and  the  defendant  Will  Allen,  though  duly 
called  and  having  been  duly  cited,  answered 
not  but  wholly  made  default  herein.  Where- 
fore the  plaintiff  introduced  his  evidence,  and 
the  court,  after  hearing  the  evidence,  be- 
lieves the  plaintiff  ought  to  recover '  against 
the  defendant  Will  Allen  the  full  amount 
sued  for.  It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  plaintiff,  C.  H.  Tlndall, 
do  bave  and  recover  of  and  from  the  defend- 
ant Will  Allen  the  sum  of  $117.50,  together 
with  6  per  cent  per  annum  Interest  thereon 
from  the  1st  day  of  January,  1910,  and  all 
costs  In  this  behalf  expended,  for  all  of 
which  let  execution  issue.  Then  came  on  to 
be  heard  the  case  as  between  C.  H.  Tlndall 
and  the  defendant  Calvin  Johnson.  The  de- 
fendant demanded  a  Jury.  Both  sides  an- 
nounced ready  for  trial,  and  six  good  and 
lawful  Jurors  were  impaneled,  to  wit,  L.  T. 
Blake,  foreman,  and  five  others,  who,  after 
hearing  the  evidence  and  argument  of  coan- 
sel, reported  to  the  court  that  it  was  Impos- 
sible for  them  to  agree,  and,  having  con- 
sidered of  their  verdict  a  reasonable  time, 
they  were  discharged  by  the  court  and  a 
mistrial  entered.  Then  came  the  attorneys 
for  both  the  plaintiff  and  defendant  and  an- 
nounced to  the  court  that  It  was  certain  that, 
whichever  party  to  this  suit  lost  In  this 
court,  that  same  party  would  appeal  the  case 
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to  the  connty  court,  and  farther  announced 
to  the  court  tbat  it  was  agreed  by  and  be- 
tween the  plaintiff  and  defendant  tliat  the 
affidavit  and  bond  and  the  writ  of  attachment 
sued  ont  in  tliis  case  should  be  quashed  and 
held  for  naught,  and  that  the  court  might 
enter  such  Judgment  from  the  facts  of  the  case 
as  he  thought  proper.  It  is  therefore  consider- 
ed by  the  court,  and  it  is  so  ordered,  adjudged, 
and  decreed,  that  the  affidavit  and  bond  for  at- 
tachment, ttie  writ  of  attachment  with  the 
agreement  of  the  parties,  C.  H.  Tindall  and 
Calvin  Johnson,  is  In  all  tilings  held  for 
nangbt  and  quashed,  and  therefore  that  the 
defendant  Calvin  Johnson  take  nothing  by  his 
plea  for  damages.  It  is  the  further  order  of 
the  court  that  the  plalntifF  take  nothing  by  his 
snit  as  against  Calvin  Johnson,  and  that  said 
Calvin  Johnson  go  hence  without  day,  and 
that  he  recover  of  and  from  the  plaintiff,  C. 
H.  Tindall,  aU  costs  in  this  behalf  expended. 
The  plaintiff  then  presented  to  the  court  his 
oial  motion  for  a  new  trial,  wtiicb  is  in  all 
things  overruled  by  the  court.  Whereupon 
plaintiff  gave  notice  of  appeal  to  the  county 
court  of  Nacogdoches  county,  Tex." 

The  trial  in  the  county  court  with  a  Jury 
resulted  in  a  verdict  and  Judgment  in  favor 
of  plaintiff  against  the  defendant  Allen  for 
1117.50  and  against  the  appellant  for  said 
sum,  less  the  sum  of  $2.50,  which  the  Jury 
found  to  be  the  actual  damages  sustained 
by  appellant  because  of  the  wrongful  suing 
ont  of  the  attachment 

[i,  2]  The  plaintiff  testified:  "I  was  called 
to  see  Will  Allen's  wife  on  or  about  October 
13,  1909.  One  of  Calvin  Johnson's  boys 
came  after  me.  Will  Allen's  wife  was  then 
at  her  father's,  Calvin  Johnson.  When  1  ar- 
rived at  Calvin  Johnson's  house,  I  sent  for 
Calvin  to  come  to  the  house,  and  when  he 
came  I  advised  him  that  an  operation  was 
necessary  on  Will  Allen's  wife,  and  told  him 
I  would  not  perform  the  operation  unless  he 
would  agree  to  pay  for  the  same,  and  he 
promised  me  that  he  would  pay  for  the  oper- 
ation. There  was  no  one  present  when  this 
conversation  took  place  except  myself,  Calvin 
Johnson,  and  Calvin  Johhson's  wife.  I  after- 
wards performed  the  operation  on  Will  Al- 
len's wife,  for  which  1  charged  Calvin  John- 
son $100,  and  made  some  other  visits  to  her 
and  famished  her  medicine,  making  the  total 
amount,  including  the  operation,  $117.50. 
This  amount  is  due  me  by  Calvin  Johnson, 
and  he  has  never  paid  me  anything  on  It" 
On  cross-examination  he  further  testified : 
"The  substance  of  the  conversation  that  I  had 
with  Calvin  Johnson  at  the  time  I  sent  for 
him  to  come  np  to  the  house,  and  before  the 
operation  was  performed,  and  before  I  did 
any  medical  service  for  Will  Allen's  wife, 
wag  that  I  told  Calvin  Johnson  that  I  would 
not  do  any  work  or  perform  the  operation  on 
Win  Allen's  wife  and  look  to  Will  Allen  for 
Uie  pay  because  he  was  a  transient  negro, 
gohig  from  one  sawmill  to  another,  and  he 
(Cdvin  Johnson)  told  me  to  go  ahead  and 


perform  the  operation,  and  if  Will  Allen  did 
not  pay  for  it  he  would.  Calvin  Johnson 
never  did  at  any  time  promise  in  writing  to 
pay  this  debt"  Appellant  objected  to  this 
testimony  and  asked  the  court  to  withdraw  it 
from  the  Jury  because  it  showed  that  "the  de- 
fendant CaMn  Johnson  did  not  bind  himself 
primarily  to  pay  said  debt  but  only  to  be- 
come security  therefor,  and  said  promise, 
being  verbal  and  not  in  writing,  would  not 
bind  the  defendant  Calvin  Johnson  legally  to 
pay  said  debt"  The  motion  to  have  this 
testimony  withdrawn  from  the  Jury  should 
have  been  sustained.  It  is  well  settled  that 
the  defense  of  the  statute  of  frauds  Is  avail- 
able under  a  general  denial  if  Interposed  by 
seasonable  objection  to  testimony.  Interna- 
tional Harvester  Co.  v.  Campbell,  43  Tex.  Civ. 
App.  421,  96  S.  W.  93.  Tlds  testimony  con- 
clusively shows  that  appellant's  promise  to 
pay  for  the  services  rendered  by  appellee  to 
Ills  daughter  was  a  collateral  and  not  an 
original  undertaking.  The  appellee's  state- 
ment on  cross-examination  that  appellant 
promised  to  pay  for  the  operation  "if  Will 
Allen  did  not"  is  not  in  conflict  with  his 
statement  on  direct  examination  tliat  appel- 
lant "promised  that  he  would  pay  for  the 
operation"  but  explains  said  statement  by 
showing  the  form  of  the  promise  and  the  con- 
dition attached  thereto.  Taking  his  testi- 
mony as  a  whole,  there  is  no  Issue  as  to  the 
character  of  the  promise  and  undertaking  of 
the  appellant.  He  only  became  security  for 
the  payment  of  the  debt  by  Will  Allen,  and 
his  promise,  not  being  in  writing,  is  unen- 
forceable. Article  3966,  Revised  Statutes 
1911;  Rentfro  v.  Lancaster,  10  Tex.  Civ.  App. 
321,  31  S.  W.  229;  Loftus  v.  Ivy,  14  Tex. 
av.  App.  701,  37  8.  W.  766;  Nichols  v.  Dixon, 
85  8.  W.  1051. 

[3]  Ollie  Strode,  a  witness  for  plaintiff, 
testified  tliat  he  had  plaintiff's  account  for 
collection  and  saw  the  appellant  .in  regard  to 
it.  The  witness  was  then  asked  by  plaintiff's 
counsel  what  appellant  said  to  him  as  to 
whether  or  not  he  would  pay  the  account 
To  this  question  the  witness  answered:  "He 
told  me  to  get  all  I  could  out  of  Will  Allen, 
and  he  would  pay  the  balance."  Appellant 
objected  to  this  question  and  answer  on  the 
ground,  in  substance,  that  they  only  showed  a 
promise  on  the  part  of  appellant  to  pay 
plaintiff's  claim  made  after  the  services  had 
been  performed  and,  not  being  in  writing, 
was  not  binding  on  appellant  This  objection 
was  overruled,  and  the  testimony  admitted. 
Appellant  at  the  close  of  the  testimony  asked 
the  court  to  instruct  the  Jury  that  they  could 
not  consider  the  above  testimony  of  the  wit- 
ness Strode  as  evidence  of  liability  on  the 
part  of  appellant  for  the  payment  of  plaln- 
tifTs  account  This  charge  was  refused.  We 
think  tills  testimony  was  subject  to  the  ot>- 
Jection  that  it  only  showed  a  promise  on  the 
part  of  appellant  to  pay  the  debt  of  the  de- 
fendant Will  Allen,  and  such  promise,  not 
being  in  writing,  created  no  liability  on  the 
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part  of  appellant  This  objectton,  however, 
was  not  made  to  its  introduction.  The  fact 
tbat  the  promise  to  pay  was  made  after  tbe 
service  was  performed  might  render  it  void 
for  want  of  consideration  but  would  not 
make  snch  promise  obnoxious  to  tbe  provi- 
sions of  the  statute  of  frauds,  and  the  court 
did  not  err  in  refusing  to  exclude  the  testi- 
mony on  the  objection  made. 

[4]  On  the  issue  of  appellant's  claim  for 
damages  for  wrongfully  suing  out  the  attach- 
ment against  him,  he  testified:  "On  the  10th 
day  of  October,  1911,  when  Dr.  Tindall  (ap- 
pellee) made  the  affidavit  for  attachment  in 
this  case,  I  was  either  in  the  town  of  Apple- 
by or  on  my  way  from  home  to  said  place. 
The  writ  of  attachment  was  levied  on  two 
mules  that  I  was  driving  in  the  town  of  Ap- 
pleby. These  mnles  were  at  that  time  rea- 
sonably worth  on  the  market  $400.  At  that 
time,  and  at  no  other  time  during  my  life, 
have  I  secreted  myself  in  any  manner  to 
avoid  the  service  of  the  ordinary  process  of 
law.  On  the  10th  day  of  October,  1911,  or 
any  time  Just  prior  thereto,  covering  a  period 
of  several  months,  I  had  not  been  away  from 
home  except  to  go  to  Appleby,  where  Dr.  Tin- 
dall lives,  or  to  come  to  Nacogdoches,  about 
12  miles  away.  At  the  time  Dr.  Tindall  made 
this  affidavit  for  attachment,  and  at  the  time 
the  writ  of  attachment  was  levied,  I  owned 
in  my  own  name, '  outside  of  my  homestead, 
273  acres  of  land,  most  of  which  was  in  cul- 
tivation. The  reasonable  market  value  of 
this  land  was  $10  per  acre.  My  deed  to  this 
land  was  on  record  at  the  time  the  affidavit 
for  attachment  was  made  by  Dr.  Tindall  in 
the  county  clerk's  office  of  Nacogdoches  coun- 
ty, Tex.  I  also  owned  on  the  10th  day  of 
October,  1911,  eight  head  of  mules  and  hors- 
es, and  the  six  head  oatslde  of  the  two  mules 
levied  upon  were  reasonably  worth  on  tbe 
market  $800.  I  also  owned  and  had  on-  hand 
at  the  time  .the  affidavit  was  made  for  this 
attachment,  to  wit,  on  October  10,  1911,  13 
bales  of  cotton,  which  was  reasonably  worth 
on  the  market  $50  per  bale.  There  was  no 
lien  or  Incumbrance  of  any  kind  on  the  273 
acres  of  land  or  on  the  stock  or  cotton." 

On  this  issue  appellee  testified  as  follows: 
"Calvin  Johnson  lives  about  three  miles  from 
Appleby  (the  place  where  I  live),  and  we  both 
lived  that  close  together  at  the  same  places 
on  the  10th  day  of  October,  1911,  when  I 
made  the  affidavit  for  attachment  in  this  suit 
against  Calvin  Johnson.  I  was  sworn  to  that 
affidavit  by  the  justice  of  the  peace  on  the 
10th  day  of  October,  1911,  and  I  swore  In 
that  affidavit  that  'Calvin  Johnson  and  Will 
Allen  secrete  themselves  so  that  the  ordinary 
process  of  law  cannot  be  served  upon  them.' 
At  the  time  I  swore  to  this  statement  In  tbe 
affidavit,  I  had  made  no  Investigation  with 
reference  to  the  whereabouts  of  Calvin  John- 
son to  determine  whether  or  not  this  state- 


ment was  true.  I  had  no  information  from 
any  source  upon  which  to  base  this  state- 
ment I  did  not  know  at  the  time  I  made 
this  affidavit  whether  Calvin  Johnson  was 
then  at  home,  just  three  miles  away  from 
Appleby,  or  whether  be  was  then  In  the  town 
of  Appleby.  I  did  see  Calvin  Johnson  in 
the  town  of  Appleby  within  an  hour  or  so 
after  I  made  this  affidavit  The  writ  of  at- 
tachment was  levied  on  two  mules  of  Calvin 
Johnson,  in  tbe  town  of  Appleby,  within  an 
hour  after  I  made  the  affidavit,  and  Calvin 
Johnson  himself  was  driving  the  mules.  I 
had  no  reason  whatever  to  believe,  at  the 
time  I  made  this  affidavit,  that  Calvin  John- 
son was  secreting  himself  to  avoid  the  ordi- 
nary process  of  law.  I  further  swore  in 
the  affidavit  for  attachment  that  I  (plain- 
tiff) 'would  probably  lose  my  debt  unless  such 
attachment  Issued.'  I  did  not  know  at  that 
time  hoW  much  land  Calvin  Johnson  had  sal>- 
ject  to  execution  and  had  made  no  investiga- 
tion to  determine  this.  I  did  not  know  wheth- 
er he  had  six  head  of  horses  subject  to  exe- 
cution or  not  and  made  no  investigation  to 
find  out  I  did  not  know  whether  he  had 
13  bales  of  cotton  on  hand  at  that  time  sub- 
ject to  execution  or  not  and  made  no  in- 
vestigation to  find  out  I  did  know  that  Cal- 
vin Johnson  was  well  fixed  and  owned  con- 
siderable property.  I  did  not  go  to  tbe  real 
estate  records  of  this  county  to  see  how  much 
more." 

The  evidence  shows  that  appellant  sus- 
tained actual  damages  by  reason  of  the  levy 
of  the  attachment  and  the  jury  found  a  ver- 
dict in  his  favor  for  such  damages  In  the  sum 
of  $2.50.  The  court  in  his  charge  only  sub- 
mitted the  issue  of  actual  damages  and  re- 
fused special  charges  requested  by  the  ap- 
pellant submitting  the  Issue  of  exemplary 
damages.  The  evidence  before  set  out  clear- 
ly raises  the  Issue  of  exemplary  damages, 
and  the  court  shonld  have  submitted  that 
Issue  to  the  jury.  Biering  v.  Bank,  69  Tex. 
599,  7  S.  W.  90;  Parks  v.  Toung,  75  Tex. 
278,  12  S.  W.  986;  Willis  Bro.  v.  McNatt 
75  Tex.  69,  12  S.  W.  478;  Farrar  v.  TaUey, 
68  Tex.  352,  4  8.  W.  658. 

[5]  Appellant's  plea  In  reconvention  filed 
in  the  county  court  does  not  allege  in  terms 
that  the  attachment  was  sued  out  "without 
probable  cause,"  but  it  alleges  facts  which, 
if  true,  show  that  no  probable  cause  ex- 
isted, and  is  sufficient  to  entitle  him  to  re- 
cover exemplary  damages. 

[I]  The  agreement  recited  In  the  justice 
court  judgment  did  not  preclude  appellant 
from  asserting  his  claim  for  damages  on  the 
trial  in  the  county  court 

For  the  errors  Indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 
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ST.  LOUIS  SOUTHWESTERN  BY.  CO.  OF 
TEXAS  T.  MABTIN. 

(Court  of  Civil  Appeals  of  Texas.    Dallas.   Not. 

29.  1913.     Kebearing  Denied 

Dec.  20,  1913.) 

1.  Dahaoes  (J  132*)— Excessive  Damages- 
Amputation  or  Foot. 

A  verdict  of  $10,500  to  a  brakeman  earn- 
ing $100  a  month  for  the  loss  of  his  foot,  the 
attendant  pain  and  mental  anguish,  the  diminu- 
tion of  his  earning  capacity,  and  bis  loss  of  time 
and  medical  expenses,  was  not  so  excessive  as 
to  indicate  passion  or  prejudice  in  the  jury. 

[Ed.  Note.— For  other  cases, '  see  Damages, 
Cent  Dig.  U  372-385,  S96;   Dec.  Dig.  |  132.»] 

2.  Tbial  (J  194*)—lHOTBTrcTioNa— Weight  or 

EVIDEKCK. 

In  a  brakeman's  action  for  injuries,  an  in- 
struction that  if,  while  discharging  his  duties, 
he  attempted  to  get  upon  the  train  by  steroins 
upon  a  step  upon  the  tender  provided  by  defend- 
ant, and  that  when  he  stepped  upon  it  his  foot 
slipped  and  he  was  caught  under  the  wheels  and 
injured,  and  that  if  such  step  was  made  of 
wood  which  had  worn  so  that  it  did  not  present 
a  square  surface,  but  slanted  downward  and 
made  it  easy  to  slip  therefrom,  and  dangerous 
to  use  in  attempting  to  board  the  tender,  and 
that  its  maintenance  in  such  condition  was  neg- 
ligence, proximately  causing  the  injury,  plain- 
tiff coold  recover,  was  not  objectionable  as  a 
charge  upon  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  413.  436,  439-141,  446-454.  456-466 ; 
Dec.  Kg.  S  194.»j 

3.  Masteb  and  Sebvant  (8  293*)— Action  fob 
iNJTTBiEs—lNSTRtronoNS— Negligence. 

Nor  was  such  charge  objectionable  as  au- 
thorizing a  verdict  in  favor  of  plaintiff,  even 
though  the  defendant  had  exercised  ordinary 
care  to  equip  the  tender  with  a  proper  step  and 
to  keep  the  same  in  repair. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §&  1148-1156,  1158-1160; 
Dec.  Dig.  »  293.*] 

4.  Masteb  and  Sebvant  (|  278*)— Action  fob 
iNJTJRiSs — Sufficiency  of  Evidence!— Con- 
dition OF  SlBP. 

In  a  brakeman's  action  for  injuries,  evi- 
dence held  sufflcient  to  show  that  on  account  of 
use  and  wear  the  outer  top  edge  of  a  step  on  a 
tender  bad  worn  off,  so  tluit  instead  of  present- 
ing a  square  edge  on  top  it  slanted  downward. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  j5  954,  056-958,  960-969, 
971,  972,  977;   Dec  Dig.  §  278.»1 

5.  Master  and  Servant  (§  286*)— Action  fob 
Injuries  —  Question  for  Jubt  —  Neoli- 
oence. 

Whether  the  wearing  down  of  the  step  of  a 
tender,  so  as  to  slant  downward  instead  of  pre- 
senting a  square  edge  on  top,  made  it  more  like- 
ly that  one's  foot  would  slip  therefrom,  and 
whether  the  maintenance  of  the  step  in  such  con- 
dition for  the  use  of  employes  was  negligence, 
were  questions  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1001,  1006,  1008,  1010- 
1015.  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  i  286. »] 

6.  Masteb  and  Sebvant  (§  278*)— Action  fob 
Injubies — Question  fob  Jury— Scope  of 
Employment. 

In  a  brakeman's  action  for  injuries  by  slip- 
ping from  a  worn  step  on  the  tender  as  he  was 
attempting  to  board  after  opening  a  gate,  evi- 
dence held  sufflcient  to  show  that  at  the  time 


of  hia  injury  he  was  in  the  discharge  of  his 
duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  !S  954,  956-958,  96(>-«e9, 
971,  972,  977 ;   Dec  Dig.  {  278.*] 

7.  Master  and  Servant  (§  278»>— Action  »PB 
Injuries— Sufficiency  of  Evidence— Step 
Fbovided  fob  Use  of  Employes. 

In  such  action,  evidence  held  sufficient  to 
show  that  such  step  on  the  tender  was  provided 
for  the  use  of  employes  in  going  upon  the  tender 
and  train. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Jf  954,  956-958,  960-969, 
971,  972,  977;   Dec.  Dig.  {  278.*1 

8.  Appeax  and  Ebbor  ({  742*)— Assignments 
of  Ebbob— Sufficiency  of  Statement. 

An  assignment  of  error,  not  followed  by  a 
sufflcient  statement  of  the  evidence  tending  to 
support  it,  as  required  by  Courts  of  Civil  Ap- 
peals Bule  31  (142  S.  W.  ziii),  is  not  entitled  to 
consideration.. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec  Dig.  i  742.*] 

9.  Tbiai.  (§  255*)— Instbuctions— Bequested 
Instructions. 

An  error  of  omission  in  the  court's  general 
charge  should  be  supplied  by  a  request  for  a  cor- 
rect special  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Out 
Dig.  i§  627-641;   Dec.  Dig.  §  255.*] 

10.  Tbiax  (i  242*)— Instbuctions— Confus- 
ing Instbuctions. 

In  a  brakeman's  action  for  injuries  by  slip- 
ping from  a  worn  step  on  the  tender,  a  charge 
that,  unless  the  jury  found  the  existence  of  all 
the  facts  enumerated  in  a  previous  paragraph 
of  the  charge,  to  return  a  verdict  for  defend- 
ant, objected  to  on  the  gonnd  that  whereas  de- 
fendant was  entitled  to  a  verdict  unless  the  step 
was  negligently  maintained  and  was  the  prox- 
imate cause  of  the  injury,  irrespective  of  the 
jury's  belief  of  the  other  matters  submitted  in 
the  charge,  was  not  confusing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  569-576;  Dec  Dig.  i  242.*] 

11.  Appeal  and  Ebbob  (§  1170*) — Ground 
FOR  Bevebsal— Instbuctions— Facts  Pre- 
sented. 

A  charge  correct  in  law,  which  directs  a 
verdict  for  the  defendant  on  the  finding  of  cer- 
tain facts,  is  not  ground  for  reversal,  though 
the  defense  could  be  sustained  by  a  finding  of 
fewer  facts  than  were  embraced  in  the  hypothe- 
sis. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4032,  4066,  40^,  4098, 
4101,  4454,  4540-4545;  Dec  Die.  S  1170.*] 

12.  Appeal  and  Erbob  (§216*)— Objection 
Below— Necessity  of  Bequest  for  In- 
structions. 

Such  a  defect  is  one  of  omission,  unavaila- 
ble in  the  absence  of  a  requested  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  216.*] 

13.  Appeal  and  Error  (8  1033*)— Pabty  En- 
titled TO  Complain— Erbob  Favorable  to 
Party. 

In  a  brakeman's  action  for  Injuries,  a 
charge  that  plaintiff  could  not  recover  unless  the 
jury  should  find  from  a  preponderance  of  the  ev- 
idence the  existence  of  all  the  facts  enumerated 
in  a  previous  paragraph  of  the  charge,  if  erro- 
neous as  submitting  facts  about  which  there  was 
no  dispute,  was  favorable  to  defendant,  so  that 
it  could  not  complain  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4052-i()62;  Dec  Dig.  } 
1033.*]  ■ 


'For  ether  cases  *••  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key-No,  Series  ft  Rep'r  Indexes 


Digitized  by 


Cjoogle 


406 


161  SOUTHWESTERN  REPORTER 


<Tex. 


14.  Triai.  (6  296*)— Instkuctionb— CtTRK   of 

Ebbob— Assumption  of  Reason. 

In  a  brakeman'g  action  for  injuries  from 
slipping  from  a  Btep  on  the  tender,  a  charge  that 
plaintiff  in  entering  defendant's  service  assumed 
.the  risks  ordinarily  incident  thereto,  bat  not 
those  growing  out  of  the  defendant's  negligence, 
if  objectionable  as  stating  an  abstract  proposi- 
tion of  law,  yet  when  considered  with  a  special 
charge  for  defendant  that  if  plaintiff  was  in- 
jured, and  his  injury  was  the  result  of  a  risk 
oMinarily  incident  to  the  character  of  his  em- 
ployment, he  could  not  recover,  correctly  sub- 
mitted that  issue. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  §!  705-713,  715,  716,  718;  Dec.  Dig.  I 
296.*] 

16.  Trial  (8   252*)— Instructions— Applica- 

Bii-iTT  TO  Evidence. 

In  a  brakeman's  action  for  injuries,  where 
it  appeared  that  he  had  lost  all  the  time  between 
the  injury  and  the  trial,  that  he  had  been  earn- 
ing from  $100  to  $115  per  month,  that  a  part  of 
his  foot  was  amputated  so  that  be  had  been  una- 
ble to  earn  anything,  and  that  be  had  intended  to 
continue  as  a  brakeman,  a  charge  that,  in  esti- 
mating the  damage,  the  reasonable  value  of  the 
time  lost  in  consequence  of  his  injury  might  be 
considered,  was  not  inapplicable  to  the  evi- 
dence. 

[Ed.  Note.— For  other  case's,  see  Trial,  Cent. 
Dig.  §!  505,  596-612:   Dec  Dig.  §  252.*] 

16.  TBIAL    (§   203*)— INSTBUCTIONS— CONFOBK- 

ITT  TO  Issues. 

Where  two  or  more  grounds  of  negligence 
are  alleged  as  the  basis  of  the  plaintiff's  action, 
and  the  court  submits  the  case  only  upon  one  of 
them,  the  other  ground  of  negligence  is  thereby 
withdrawn  from  the  jury's  consideration,  and 
the  defendant  is  not  entitled  to  have  any  special 
charge  relating  thereto  read  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {{  477-479;   Dec.  Dig.  §  203.  •] 

17.  Master  and    Servant   (g  110*)— Acttion 
FOB  Injuries — Charge — Negligence. 

In  view  of  Rev.  Civ.  St.  1911,  art.  6713,  re- 
qniring  railroads  to  equip  their  engines  and 
tenders  with  foot  stirrups,  and  in  view  of  de- 
fendant's nonperformance  of  such  duty,  its  re- 
quested instruction,  that  it  was  not  required  to 
maintain  foot  stirrups  upon  its  engines  or  tend- 
ers, was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  214,  214^ ;  Dec  Dig.  i 
110.*] 

18.  Trial  (J  260*)— Requested  Instructions 
—Given  Instructions. 

Special  charges  requested  by  defendant 
were  properly  refused,  where  the  subject-matter 
thereof  had  been  sufficiently  charged  in  the  gen- 
eral charge. 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  651-659;   Dec  Dig.  §  260.*] 

19.  NEOUOENCE  (J  101»)— CONTBIBUTOBT  NEG- 

ugbnce— Effect. 

In  view  of  Rev.  Civ.  St  1911,  art  6649, 
providing  that  plaintiff's  contributory  negli- 
gence shall  not  absolutely  bar  his  recovery,  but 
should  merely  diminish  his  damages  proportion- 
ately to  his  negligence,  a  requested  charge  that, 
if  plaintiff  was  guilty  of  contributory  negli- 
gence, he  could  not  recover,  was  properly  re- 
fused. 

[E!d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  85, 163,  164 ;   Dec  Dig.  $  101.») 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Action  by  F.  M.  Martin  against  the  St 
Ix>ul8    Southwestern   Railway   Company   of 


Texas.    Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

E.  B.  Perkins,  of  Dallas,  and  Scott  &  Ross, 
of  Waco,  for  appellant  V.  L.  Shurtleff,  of 
HlUsboro,  and  W.  F.  Ramsey  and  Cbas.  Li. 
Black,  both  of  Austin,  for  appellee. 

TALBOT,  J.  F.  M.  Martin  brought  this 
suit  against  appellant  to  recover  damages, 
alleging,  in  substance,  that  on  the  7th  day  of 
December,  1912,  he  was  In  the  employ  of  ap- 
pellant In  the  capacity  of  brakeman  and 
working  on  one  of  Its  trains  tiien  being  oper- 
ated between  Oorslcana,  In  Navarro  county, 
Tex.,  and  Hillsboro,  In  Hill  county,  Tex.;  that 
when  this  train  reached  a  point  near  the  sta- 
tion of  Merteus,  in  Hill  county,  where  appel- 
lant's road  crosses  the  railroad  of  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany, It  became  necessary  and  was  the  dut7 
of  plaintiff,  as  appellant's  brakeman,  to  open 
a  gate  situated  and  maintained  on  appel- 
lant's right  of  way,  and  then  to  get  back  up- 
on appellant's  said  train ;  that  in  attempting 
to  get  back  upon  the  train,  the  same  being 
then  in  motion,  he  stepped  upon  a  step,  at- 
tached to  the  front  end  of  the  tender,  which 
was  provided  by  appellant  for  the  use  of  its 
servants  and  employes  in  getting  upon  said 
tender  and  train;  that  when  the  plaintiff, 
in  his  effort  to  go  upon  said  train,  stepped 
upon  said  step,  his  foot  slipped  from  the 
same,  resulting  in  one  of  his  feet  being  caught 
underneath  the  wheel  of  the  train  and  in- 
jured; that  his  said  foot  was  mashed  and 
mangled,  cut  and  torn  In  &uch  a  way  that 
it  was  rendered  necessary  to  amputate  a 
large  portion  thereof;  that  such  operation 
was  attended  with  great  pain,  mental  an- 
guish, etc.,  and  his  capacity  to  labor  and 
earn  money  for  all  future  time  is  greatly 
diminished ;  that  at  the  time  of  the  Injury 
he  was  earning  $100  per  month,  and  that 
he  had  lost  time  and  would  continue  to 
lose  the  same,  which  is  reasonably  worth 
$100  per  month,  and  had  expended  $50  for 
drugs  and  medicine.  Plaintiff  alleged  that, 
at  the  time  of  the  accident,  the  defendant 
railway  company  was  engaged  In  Intrastate 
commerce,  and  that  it  was  Its  duty,  under 
the  laws  of  the  state  of  Texas,  to  provide 
said  tender  with  a  good  and  sufficient  foot 
stirrup  and  to  keep  the  same  in  proper  re- 
pair; that  defendant  failed  to  provide  and 
keep  and  maintain  such  stirrup  upon  said 
tender,  but  provided  and  maintained  a  step 
of  a  different  kind,  which  was  Insufficient 
and  more  unsafe  and  rendered  the  hazard 
of  slipping  from  said  step  and  being  Injured 
much  greater  than  it  would  have  been  If  the 
same  had  been  a  foot  stirrup;  and  that  the 
failure  to  have  said  tender  properly  equipped 
with  a  foot  stirrup  was  negligence  on  the 
part  of  the  defendant  and  the  proximate 
cause  of  plaintiffs  injury.  Plaintiff  further 
alleged  Uiat,  If  he  was  mistaken  in  the  al- 


*For  ether  cases  see  some  topic  and  section  NUMBBR  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rap'r  IndexM 
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legation  that  defendant's  train  was  engaged 
in  intrastate  commerce,  then  the  same  was 
engaged  In  Interstate  commerce,  and  that  un- 
der the  laws  of  the  United  States  it  was  the 
daty  of  defendant  to  have  sold  tender  eqttl]>- 
ped  with  a  good  and  sufficient  foot  stirrup, 
«tc^  and  that  the  failure  to  do  so  was  negli- 
gence and  the  proximate  cause  of  plalntifTs 
Injury.  Plaintiff  also  alleged  that  the  de- 
fendant was  negligent  in  maintaining  the 
step  in  a  dangerous  and  unsafe  condition  for 
the  use  of  persons  attempting  to  use  it ;  that 
tbe  step  was  of  wood,  had  grown  old  and 
rotten  and  worn  in  such  a  way  that  the  same 
slanted  and  did  not  present  a  square  surface 
01  edgel  but  slanted  downward  and  rendered 
it  more  likely  and  very  easy  for  one's  foot  to 
slip,  which  condition  and  negligence  caused 
the  injury ;  that  the  defendant  was  negligent 
in  maintaining  the  step  at  a  height  from  the 
ground  which  rendered  it  difficult  and  dan- 
geroos  to  use ;  and  that  it  maintained  only 
one  step,  Instead  of  two,  which  negligence 
caused  the  injury ;  that  the  defendant  was 
negligent  in  not  bringing  its  train  to  a  full 
stop  before  crossing  the  International  & 
Great  Northern  Railroad  track;  that,  if  it 
Iiad  done  so,  plaintiff  could  have  boarded  tbe 
train  while  it  was  not  In  motion,  which  neg- 
ligence and  failure  plaintiff  alleged  caused 
his  injury. 

The  defendant  .answered  by  general  de- 
mnrrer,  special  exceptions  and  general  de- 
nial, and  specially  pleaded  that  tbe  plaintiff 
was  acting  in  violation  of  the  rule  of  the  de- 
fendant when  he  attempted  to  board  said 
train  at  tbe  time  and  place  he  did ;  that  un- 
der the  rule  of  defendant  he  was  required  to 
board  the  rear  end  of  the  train,  and  in  at- 
tempting to  board  the  train  in  violation  of 
tbe  mle,  and  while  the  train  was  in  motion, 
plaintiff  was  guilty  of  contributory  negli- 
gence ;  tbat  it  was  the  custom  and  the  plain- 
tilTs  duty  to  board  the  train  at  the  rear,  and 
in  fiiUlng  to  do  so  he  was  guilty  of  contrib- 
utory negligence  and  ought  not  to  recover; 
that  the  plaintiff's  injury,  if  he  was  injured, 
was  caused  from  attempting  to  board  defend- 
ant's train  while  it  was  in  motion ;  and  that 
by  reason  of  his  employment  he  assumed  the 
rTsk  of  injury.  Plaintiff  filed  a  supplemental 
petition,  replying  to  defendant's  answer,  in 
which  he  pleaded  a  general  demurrer,  a  gen- 
eral denial,  and  specially  that,  if  the  defend- 
ant promulgated  the  rule  mentioned  in  its 
answer,  the  same  was  never  known  to  the 
plalntUT,  or  made  known  to  him  in  any  man- 
ner wtiatever ;  tliat  If  such  rule  had  been  pro- 
mulgated it  had  never  been  enforced  or 
obeyed ;  that  it  was  systematically  and  cus- 
tomarily disobeyed  and  never  followed  by 
any  of  its  employes;  and  that  tbereby  the 
mle  had  been  abrogated.  Tbe  trial  of  the 
case  resulted  in  a  verdict  and  Judgment 
in  favor  of  the  plaintiff  for  $10,500,  and,  de- 
fendant's motion  for  a  new  trial  being  over- 
ruled, it  appealed. 

[1]  Tbe  first  and  second  assignments  of 


error  are  grouped,  and  assert,  respectively, 
that  tbe  undisputed  evidence  shows  that 
there  was  no  negligence  on  the  part  of  the 
defendant,  and  that  the  verdict  of  the  Jury 
is  excessive.  Waiving  any  objection  that 
might  be  urged  to  a  consideration  of  these 
assignments  on  the  ground  that  they  are  too 
general  and  cannot  be  grouped  because  pre- 
senting different  and  distinct  questions  for 
decision,  we  hold  the  evidence  was  sufficient 
to  show  negligence  on  the  part  of  appellant, 
and  that  the  verdict,  while  large,  is  not  so 
excessive  as  to  indicate  that  the  Jury  were 
influenced  in  arriving  at  the  amount  awarded 
by  passion,  prejudice,  or  other  improper 
motive. 

[2, 3]  The  court,  after  properly  defining 
negligence,  instructed  the  Jury  in  the  second 
paragraph  of  the  main  charge  as  follows: 
"Now  if  you  believe  from  a  preponderance  of 
the  evidence  that  on  or  about  the  7th  day 
of  December,  1912,  the  plaintiff,  F.  M.  Mar- 
tin, was  a  brakeman  In  the  employ  of  the  de- 
fendant, and  that,  while  in  the  proper  dis- 
charge of  his  duties  as  such  brakeman,  he 
attempted  to  get  upon  defendant's  train  by 
stepping  upon  a  certain  step  located  upon  the 
tender  of  said  train,  and  that  said  step  was 
provided  by  the  defendant  company  for  the 
train,  and  that  when  the  plaintiff  stepped 
upon  tbe  said  step  his  foot  slipped  from 
same,  and  on  said  account  bis  foot  was 
caught  underneath  the  wheel  of  said  train 
and  was  injured  as  alleged  in  bis  petition; 
and  if  you  further  believe  from  a  preponder- 
ance of  the  evidence  tbat  the  said  step  was 
made  of  wood,  and  the  said  wood  had  grown 
ol.d  and  worn  in  such  a  way  that  the  same 
did  not  present  a  square  surface  or  edge  for 
one  to  step  upon,  and  that  the  same  slanted 
downward  and  rendered  it  more  likely  and 
very  easy  for  one's  foot  to  slip  from  said 
step,  and  that  by  reason  of  such  condition, 
if  such  conditions  there  were,  the  said  step 
was  made  dangerous  and  unsafe  for  the  use 
of  persons  in  attempting  to  use  it  in  the 
manner  the  plaintiff  was  using  it;  and  if 
you  farther  l)elieve  from  a  preponderance 
of  the  evidence  that  said  step  was  so  main- 
tained by  the  defendant  at  the  time  plaintiff 
was  injured,  and  that  the  maintenance  of 
same  In  such  condition,  if  you  find  it  was  so 
maintained,  was  negligence,  and  that  as  the 
direct  and  proximate  retsult  of  such  negli- 
gence, if  any,  plaintiff  was  injured  in  the 
manner  alleged  in  his  petition — ^you  will 
find  for  the  plaintiff,  unless  you  find  for 
tbe  defendant  under  other  instructions  given 
yon."  Appellant  contends  that  this  charge 
is  erroneous  because:  (1)  It  is  upon  tbe 
weight  of  the  evidence;  (2)  because  it  sub- 
mits to  the  Jury  the  Issue  as  to  whether  or 
not  the  plaintiff  was  in  tbe  discharge  of  his 
duty  at  the  time  he  attempted  to  board  the 
defendant's  engine,  there  being  no  evidence 
that  such  was  his  duty;  (3)  because  it  sub- 
mits the  issue  as  to  whether  or  not  the  step 
in  question  was  provided  by  the  defendant 
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comiMiny  for  the  use  of  its  employes  In  go- 
ing upon  the  tender  and  train,  there  being 
no  evidence  to  authorize  the  submission  of 
such  issue;  (4)  because  it  submits  the  issue 
as  to  plaintiff's  getting  upon  defendant's 
train  by  stepping  upon  a  certain  step  located 
upon  the  cab  of  the  train  in  question,  where- 
as, there  is  no  evidence  that  any  step  was 
attached  to  the  cab  of  said  train;  (5)  be- 
cause It  submits  the  issue  as  to  plaintiff's 
stepping  upon  a  step  and  slipping  from  a 
step  maintained  on  the  tender  of  said  train, 
when  there  was  no  evidence  that  any  step 
was  \po  maintained;  (6)  because  it  submits 
the  issue  of  whether  or  not  the  said  step 
slanted  downward  and  rendered  it  easy  and 
more  likely  than  otherwise  for  one's  foot  to 
slip  from  the  same,  when  there  was  no  evi- 
dence in  the  record  authorizing  the  submis- 
sion of  such  issue ;  and  (7)  because  the  charge 
authorized  a  recovery  on  behalf  of  plaintiff, 
even  though  the  defendant  had  exercised  or- 
dinary care  to  equip  the  engine  or  tender 
with  the  proper  step  and  to  keep  the  same 
in  repair. 

The  charge  of  the  court  is  not  subject  to 
the  criticism  that  it  was  upon  the  weight  of 
the  evidence,  authorized  a  verdict  in  favor 
of  the  plaintiff  even  though  the  defendant 
had  exercised  ordinary  care  to  equip  the 
tender  with  a  proper  step  and  to  keep  the 
same  in  repair,  and  submitted  the  issue  as  to 
plaintiff's  getting  upon  defendant's  train  by 
stepping  upon  a  step  attached  to  the  cab  of 
the  train  in  question.  As  will  be  observed, 
the  paragraph  of  the  charge  assailed  said 
nothing  about  a  "step  located  upon  the  cab 
of  the  train,"  but  only  to  the  step  attached  to 
the  tender,  and  required  the  Jury  to  And,  in 
order  to  return  a  verdict  in  favor  of  the  plain- 
tiff, that  the  defendant  had  equipped  the 
tender  in  question  with  a  step  made  of  wood, 
and  that  it  had  grown  old  and  worn  in  such 
a  way  "that  the  same  slanted  and  rendered  it 
more  likely  and  very  easy  for  one's  foot  to 
slip  from  said  step,  and  that  by  reason  of 
such  condition  •  •  *  the  said  step  was 
made  dangerous  and  unsafe,"  etc.,  and  that 
the  maintenance  of  such  a  step  was  negli- 
gence, and  such  negligence  the  proximate 
cause  of  plaintiff's  injuries.  It  conclusively 
appeared  that  the  tender  was  equipped  with 
a  wooden  step  and  not  with  a  foot  stirrup, 
and  there  was  ample  evidence  to  raise  the 
issue  that  said  step  did  not  present  a  square 
surface,  but  that  it  was  worn  and  slanted  in 
such  a  manner  as  rendered  it  more  likely 
that  a  person's  foot  would  slip  therefrom 
when  used  to  board  the  train  than  if  the 
step  presented  a  square  unworn  surface  or 
edge.  FlaintiS  testified:  "That  step  was 
Just  a  plain  board  step,  not  a  foot  stirrup. 
I  think  the  step  was  about  six  inches  wide 
and  about  16,  perhaps  18,  inches  long.  The 
only  thing  I  noticed  with  reference  to  the 
condition  of  the  step  at  the  time  I  attempted 
to  board  it  was  that  it  was  rounding,  not 


square.  It  wars  worn.  The  edge  of  the  step 
was  rounding  and  did  not  present  a  square 
surface.  A  foot  stirrup  is  made  of  iron.  It 
would  be  impossible  for  your  foot  to  slip 
from  a  foot  stirrup.  It  conld  not  slip  from 
the  side.  It  does  not  wear  off  rounding;  lllce 
wood."  W.  A.  Harrison  testified:  "When 
this  step,  which  was  taken  off  of  engine  192, 
and  which  was  on  the  engine  on  the  day  that 
Mr.  Martin  slipped  from  it  and  was  lojared, 
was  turned  out  of  the  shop  and  was  first 
put  on  that  engine,  this  top  edge  was  not  as 
rounding  at  it  is  at  this  time.  It  was  Jnst 
about  as  square  as  the  bottom  edge.  The 
wear  on  it  caused  the  rounding  condition 
which  I  find  here  now."  It  appears  from  the 
statement  of  facts  that  this  step  had  been 
taken  off  the  engine  and  was  exhibited  be- 
fore the  Jury,  and,  moreover,  that  a  picture 
had  been  taken  of  the  engine  with  the  step 
on  it,  and  that  these  were  exhibited,  before 
the  Jury  and  the  trial  court.  The  picture  was 
referred  to  in  their  testimony  by  several  of 
the  witnesses.  The  objection,  therefore,  that 
there  was  no  evidence  to  warrant  the  submis- 
sion of  this  issue,  is  without  merit. 

[4]  From  the  evidence  quoted  it  is  clear 
that  on  account  of  use  and  wear  the  outer  top 
edge  of  the  step  had  worn  off,  and  that.  In- 
stead of  presenting  a  square  edge  on  top,  it 
showed  a  rounded  edge  wliich  necessarily 
caused  the  step  to  slant  downward  toward 
the  front 

[S]  Now,  whether  the  step  in  this  condi- 
tion made  it  more  likely  that  a  person's  foot 
would  slip  therefrom  than  if  the  step  pre- 
sented a  square  unworn  surface  or  edge,  and 
whether  the  maintenance  of  the  step  In  such 
condition  for  the  use  of  its  employes  was 
negligence,  were  questions  of  tact  for  the  de- 
termination of  the  Jury. 

[I,  7]  That  the  evidence  was  abundantly 
sufficient  to  warrant  the  conclusion  that  the 
plaintiff,  at  the  time  he  slipped  and  received 
the  injuries  complained  of,  was  in  the  dis- 
charge of  his  duty,  and  that*  the  step  in  ques- 
tion was  attached  to  the  tender  and  provided 
for  the  use  of  defendant's  employes  in  going 
upon  said  tender  and  train,  there  can  be  no 
question.  Plaintiff  testified  that  at  the  time  of 
the  injury  he  was  a  brakeman  in  the  employ 
of  defendant ;  that  he  was  injured  at  or  near 
Mertens,  Tex.,  where  the  defendant's-  line 
crosses  the  line  of  the  International  &  Great 
Northern  Railway  Company;  that  there  was, 
a  gate  across  the  track;  that  this  gate  was 
always  closed  over  one  of  the  tracks;  that 
when  a  train  wanted  to  cross  the  employes 
would  pull  the  gate  around  over  the  other 
track;  that  no  one  was  kept  there  to  move 
the  gate;  but  that  it  was  the  duty  of  train 
brakemen  to  operate  it  when  their  trains 
approached.  He  further  testified  that  on  the 
morning  of  the  injury  it  was  dosed  against 
his  train,  and  that  under  such  circumstances 
it  was  the  duty  of  the  brakeman  to  get  off  the 
train  and  open  it;  that  that  was  the  custom 
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on  all  defendant's  trains;  that  on  the  morn- 
ing of  the  injury  they  did  some  switching 
about  a  qnarter  of  a  mile  from  the  crossing, 
putting  some  cars  in  on  a  aiding;  and  that 
when  the  engine  came  onto  the  main  track 
again  to  go  back  and  get  the  train  it  was 
only  about  a  hundred  yards  from  the  switch ; 
and  that  it  was  then  the  custom  for  one  of 
the  brakemen  to  get  off  and  open  the  gate 
while  the  engine  went  back  after  the  train  to 
bring  It  up;  that  he  got  ofT  and  swung  the 
gate  across  the  International  &  Great  North- 
em  track ;  and  that,  while  he  was  doing  this, 
the  engine,  as  usual,  went  back  after  the 
train  to  bring  it  through  the  gate;  that  when 
tbe  engine  had  gone  back  to  the  train  It  was 
about  a  half  mile  from  the  gate;  and  that 
always  when  they  started  they  never  stopped 
in  coming  through  the  gate,  but  wmt  right 
on  into  the  town  of  Mertens,  west  of  the 
gate;  and  that  when  it  came  through  the 
gate  It  always  had  up  some  speed  probably 
fire  or  six  miles  per  hour;  that  he  walked 
back  toward  the  engine  af  to:  opening  the  gate 
80  he  could  catch  it  at  a  good  place,  and 
before  it  got  to  running  too  fast;  that  he 
caught  the  engine  on  the  step  provided  on 
the  tender;  that  this  step  was  on  the  right- 
hand  side  and  toward  the  front  of  the  tend- 
er; and  that,  when  he  caught  the  handhold 
and  Ufted  himself  onto  the  step,  his  foot 
slipped  ofT  of  it  and  he  was  injured.  He  fur- 
ther testified  that  the  step  was  not  provided 
with  a  foot  stirrup,  and  that  its  edge  was 
rounded  ofC  by  use,  and  It  did  not  present  a 
square  surface  for  the  foot ;  that  a  foot  stir- 
rup was  a  contrivance  such  as  a  saddle  stir- 
rap,  and  that  one's  foot  could  not  slip  off  of 
it;  that  It  was  necessary  for  him  to  get  on 
tbe  engine  at  the  time  he  did  because  they 
had  some  cars  to  set  out  at  Mertens,  and 
because  he  knew  that  the  train  would  be 
going  faster  if  he  waited  for  the  rear  of  the 
train  and  then  got  on.  Defendant  Introduced 
a  rule  showing  that  the  proper  position  of  the 
rear  passenger  brakeman  was  on  the  rear  of 
Ua  train.  The  evidence  is  undisputed  that 
Martin  was  not  a  rear  passenger  brakeman. 
The  train  was  a  mixed  train,  and  It  appears 
without  dispute  that  Martin  had  nothing  to 
do  with  the  passengers.  It  was  his  duty  to 
assist  with  the  freight  cars.  In  this  connec- 
Uon  appellant  makes  the  following  statement 
In  its  brief  of  the  evidence :  "The  undisputed 
evidence  shows  that  the  step  was  made  of 
wood,  and  that  on  or  about  the  7tb  day  of 
December,  1912,  the  plaintiff  was  a  brakeman 
in  the  employ  of  defendant,  and  that  he  at- 
tempted to  get  upon  defendant's  train  by 
stepping,  and  that  the  step  was  provided  by 
defendant  company  for  the  use  of  employes 
in  going  upon  the  tender  and  train,  and  that 
the  plaintiff's  foot  slipped,  and  that  on  said 
account  bis  foot  was  cau^^t  underneath  the 
wheel  of  the  train." 

[I]  Appellant's  fourth  assignment  of  error 
relates  to  the  question  of  contributory  negli- 


gence and  Is  not  followed  by  a  sufficient 
statement  of  the  evidence  tending  to  supi>ort 
the  same  as  required  by  rule  31  (142  S.  W. 
xlil)  and  Is  not  entitled  to  consideration. 

[9]  The  error  complained  of,  however,  is 
one  of  omission  in  the  court's  general  charge, 
and  the  omission  should  have  been  supplied 
by  a  correct  special  charge  requested  by  de- 
fendant. 

Appellant's  fifth  assignment  of  error  pre- 
sents a  question  raised  by  its  third  assign- 
ment, Just  discussed,  and  Is  disposed  of  by 
what  we  have  already  said. 

[10]  The  sixth  assignment  complains  of  tbe 
third  paragraph  of  the  general  charge,  which 
informs  the  Jury  that,  unless  they  find  from 
a  preponderance  of  the  evidence  tbe  existence 
of  all  the  facts  enumerated  in  the  second 
paragraph  of  the  charge,  to  return  a  verdict 
for  the  defendant  The  complaint  appears 
to  be  that  many  of  the  things  submitted  in 
the  third  paragraph  of  the  charge  were  un- 
disputed, and  the  Jury  were  bound  to  I)elleve 
their  existence,  and  under  said  charge,  if  the 
Jury  believed  the  existence  of  any  of  said 
admitted  things,  they  could  not  find  for  the 
defendant,  whereas,  the  defendant  was  enti- 
tled to  a  verdict  unless  they  believed  that  the 
step  in  question  was  negligently  maintained 
and  that  such  was  the  proximate  cause  of  the 
injury,  irrespective  of  whether  they  beUeved 
or  did  not  believe  the  other  matters  submit- 
ted in  said  charge;  that  said  charge  Is  con- 
fusing and  improperly  presents  the  defend- 
ant's theory  of  the  case.  The  charge  is  sub- 
stantially a  correct  application  of  the  law 
to  the  facts,  is  not  confusing,  and,  nothing 
appearing  Indicating  that  the  Jury  was  mis- 
led by  It,  was  not  affirmative  error. 

[11,12]  In  Railway  Co.  v.  HaberUn,  104 
Tex.  50, 133  S.  W.  873,  it  Is  held  that  a  charge 
correct  In  law,  which  directs  a  verdict  for 
the  defendant  on  the  finding  of  certain  facts, 
is  not  ground  for  reversal  though  the  defense 
could  be  supported  by  a  finding  of  fewer  facts 
than  were  embraced  in  the  hypothesis  sub- 
mitted ;  that  such  a  defect  is  one  of  omission 
unavailable  in  the  absence  of  a  requested 
charge.  Likewise,  in  Hallway  Co.  v.  Hill,  95 
Tex.  629,  69  S.  W.  136,  our  Supreme  Court, 
following  Railway  Co.  v.  Wood,  69  Tex.  679, 
7  S.  W.  372,  and  KaUway  Co.  v.  Brown,  78 
Tex.  402,  14  S.  W,  1034,  held  that  a  charge 
which  grouped  conjunctively  t&cta  establish- 
ing distinct  defenses  and  authorized  a  finding 
in  favor  of  the  defendant  only  on  the  estab- 
lishment of  all  such  facts,  there  being  nothing 
in  the  record  to  Indicate  that  the  Jury  was 
misled  by  the  charge,  was  not  affirmative  er- 
ror; that  the  defect  was  one  of  omission 
which  should  have  been  corrected  by  a  re- 
quest for  Instructions  submitting  the  defenses 
disjunctively. 

[13]  Touching  the  proposition  that  the 
charge  is  objectionable  because  it  submitted 
to  the  Jury  matters  of  fact  about  which  there 
was  no  dispute  under. the  evidence,  it  may  be 
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said  that  If  tbla  be  true  the  error.  If  any, 
was  favorable  to  appellant,  and  It  has  no  juat 
ground  of  complaint  on  that  score.  As  ar- 
gued by  appellee's  counsel,  the  charge  in  the 
respect  referred  to  may  have  been  preludlcial 
as  to  the  appellee,  since  it  instructed  the  Jury 
that,  unless  appellee  had  proved  certain 
things  in  said  charge  enumerated,  he  could 
not  recover,  whereas,  in  fact  he  had  proved 
those  things  by  the  undisputed  evidence.  At 
all  events,  the  error,  if  error  at  all,  was  not 
of  such  a  character  as  was  calculated  to 
cause  the  Jury  to  render  a  verdict  which  they 
otherwise  would  not  have  rendered. 

[1 4]  The  court  charged  the  Jury  that  "when 
plaintiff,  F.  M.  Martin,  entered  the  service  of 
the  defendant  company,  he  assumed  the  risks 
and  dangers  ordinarily  incident  to  the  serv- 
ice in  which  he  was  engaged,  but  he  did  not 
assume  any  risks  growing  out  of  the  negli- 
gence of  the  defendant,  if  there  was  such 
negligence."  This  charge  is  objected  to  on 
the  ground  that  it  merely  states  an  abstract 
proi>osition  of  law  without  applying  it  to  the 
facts  in  evidence.  If  the  charge  was  objec- 
tionable for  the  reason  claimed,  which  is  not 
admitted,  yet  when  considered  in  connection 
with  special  charge  No.  9,  given  at  the  re- 
quest of  appellant,  it  sufficiently  and  correct- 
ly submitted  the  issue  of  assumed  risk.  In 
said  special  charge  No.  9  the  Jury  were 
Instructed  that  if  they  believed  from  the 
evidence  that  plaintiff  was  injured,  and  that 
his  injury  was  the  result  of  a  risk  ordinarily 
incident  to  the  character  of  his-  employment, 
to  find  for  defendant. 

[15]  The  eighth  assignment  complains  of 
■  tliat  portion  of  the  court's  charge  on  the 
measure  of  damages  wherein  the  Jury  were 
told,  in  effect,  that  in  estimating  plaintiff's 
damages  to  take  Into  consideration  the  rea- 
sonable value  of  the  time  lost  by  him  in  con- 
sequence of  his  injuries.  It  is  claimed  that 
this  portion  of  the  charge  was  error  because 
there  was  no  evidence  authorizing  a  finding 
that  plaintiff  had  lost  any  time  as  a  result 
of  his  injuries.  Clearly,  this  view  of  the  evi- 
dence is  Incorrect  Plaintiff  testified  that 
he  was  injured  on  the  7th  day  of  December, 
1912 ;  that  he  had  lost  all  the  time  since  the 
day  he  was  injured  to  the  date  of  the  trial 
of  this  case ;  that  at  the  time  he  was  injured 
he  was  earning  from  $100  to  $115  per  month; 
that  a  portion  of  his  foot  was  amputated; 
and  that  be  was  not  at  the  time  of  the  trial, 
and  had  not  been  since  he  received  his  in- 
juries, able  to  stand  on  his  foot,  and  had  not 
been  able  since  the  accident  to  earn  any- 
thing. He  further  said:  "I  had  been  employ- 
ed as  a  brakemau  from  October  1,  1012,  up 
to  the  time  of  my  accident  and  intended  to 
continue  in  that  line  of  employment." 

[It,  17]  The  ninth  and  tenth  assignments 
of  error  complain,  respectively,  of  the  court's 
refusal  to  charge  the  Jury,  as  requested  by 
appellant,  that  under  the  laws  of  the  United 
States  and  the  laws  of  the  state  of  Texas 
defendant  was  not  required  to  maintain  foot 


stirrups  upon  Its  engines,  tenders,  or  trains; 
that  the  steps  provided  and  maintained  on 
the  engine  in  question  compiled  with  the 
laws  relating  to  safety  appliances;  and  that 
If  the  Jury  believed  the  defendant  used  ordi- 
nary care  to  keep  such  steps  in  a  good  state 
of  repair,  to  find  against  the  plaintifl  on 
these  issues.  The  court  did  not  err  In  re- 
fusing to  give  these  charges.  The  failure  of 
the  defendant  to  equip  its  train  with  foot 
stirrups  was  not  submitted  to  the  Jury  as  a 
ground  of  negligence  upon  which  a  recovery 
could  be  based.  It  la  a  well-settled  rule  of 
practice  in  this  state  that  where  two  or 
more  grounds  of  negligence  are  alleged,  as 
the  basis  of  the  plaintiff's  action,  and  the 
court  submits  the  case  to  the  Jury  only  upon 
one  of  those  grounds,  the  same  constitutes  a 
sufficient  withdrawal  of  the  other  ground  or 
grounds  of  negligence  from  the  consideration 
of  the  Jury,  and  the  defendant  is  not  entitled 
to  have  any  special  charge  relating  to  the 
question  withdrawn  read  to  the  Jury.  Bail- 
way  Company  v.  Ames,  04  S.  W.  1112;  Rail- 
way Company  v.  Archambault,  94  S.  W.  1108. 
But  in  the  instant  case  the  court  went  fur- 
ther and  gave,  at  the  instance  of  appellant, 
an  instruction  to  the  effect  that  all  grounds 
of  negligence  alleged  and  not  expressly  sub- 
mitted to  the  Jury,  and  all  evidence  relating 
to  such  grounds,  were  withdrawn  from  thdr 
consideration,  and  that  they  would  only 
consider  such  issues  as  were  submitted  in 
the  charge.  The  special  charge,  the  refusal- 
of  which  is  made  the  basis  of  the  tenth  as- 
signment, was  an  incorrect  statement  of  the 
law.  Under  the  laws  of  the  state  of  Texas, 
it  is  made  the  duty  of  railway  companies  to 
equip  their  engines,  cars,  and  tenders  with 
foot  stirrups,  and  the  evidence  was  undis- 
puted that  this  duty  had  not  been  performed 
by  appellant.  ArOcle  6713,  Rev.  Qv.  St 
1911. 

[II]  Nor  did  the  court  err  In  refusing  to 
give  the  special  charges  requested  by  appel- 
lant and  made  the  basis  of  assignments  of 
error  Nos.  11,  12,  13,  and  14,  because,  if  for 
no  other  reason,  the  court,  in  the  general 
charge  or  special  charges  requested  by  ap- 
pellant, had  already  sufilciently  instructed 
the  jury  on  the  subjects  to  which  said  refus- 
ed charges  relate. 

[II]  The  special  charge  referred  to  In  the 
twelfth  assignment  was  properly  refused  for 
the  additional  reason  that  it  was  erroneous, 
In  that  it  instructed  the  Jury  In  effect  that 
if  they  should  find  that  plaintiff  did  certain 
things,  and  that  In  doing  them  he  was  guilty 
of  negligence,  and  such  negligence  caused  <» 
contributed  to  his  Injury,  to  find  for  the  de- 
fendant, whereas,  under  the  law  of  this  state, 
although  the  Jury  might  have  believed  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, the  same  would  not  bar  his  right  of 
recovery  absolutely,  but  would  merely  dimin- 
ish the  damages  suffered  by  him  in  propor- 
tion to  the  amount  of  negligence  attributable 
to  him.    Article  6649,  Rev.  Olv.  St  1911. 
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The  other  assignments  of  error  are  not 
f(rilowed  by  a  sufficient  statement,  as  requir- 
ed by  rale  31,  showing  the  evidence  requir- 
ing the  giving  of  the  charges,  the  refusal  of 
which  is  complained  of,  and  will  not  be  con- 
sidered. Some,  If  not  all,  of  them,  however, 
have  been  disposed  of  against -appellant  by 
what  we  have  said  heretofore. 

The  evidence  supports  the  verdict,  the  law 
of  the  case  was  fairly  charged,  and,  no  re- 
versible error  appearing,  the  Judgment  Is 
affirmed. 


WILSON  et  aL  v.  CABTBR. 

.  (Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  1,  1913.) 

1.  MumCIPAI.  COBPOBATIONS  (|  14*)— OkGANI- 

ZATioN  —  Population  —  Tekkitobt  —  Stat- 

XITES. 

Sajles'  Ann.  Civ.  St  1897,  art.  386a,  pro- 
vides that  no  city  or  town  having  less  than  2,000 
inhabitants  shall  be  incorporated  under  the  gen- 
eral charter  act  with  a  superficial  area  of  more 
than  two  square  miles.  Meld,  that  a  city  could 
act  be  legally  incorporated  under  such  section  so 
as  to  include  more  than  two  square  miles  of 
territory  in  which  there  was  less  than  2,000  pop- 
ulation, and  an  attempt  having  been  made  to 
do  so,  the  defect  was  not  cured  by  a  resolution 
of  the  city  council  attempting  to  reduce  the  area 
by  eliminating  the  excess  over  two  square  miles. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  34-39 ;  Dec  Dig.  § 
14,*J 

2.  MUNICCPAI,  COBPOBATIONS  (J  15*)— ORGAN- 
IZATION —  Tbbbitobt  —  Excess  —  Relin- 

qmSHUENT. 

Sayles'  Ann.  Civ.  St  1897,  art  386b,  en- 
acted in  1895,  providing  for  the  relinquishment 
of  territory  in  excess  of  two  square  miles  illegal- 
ly brought  within  the  limits  of  a  certain  organ- 
ized city,  applies  only  to  cities  incorporated 
prior  to  1895. 

[Ed.   Note. — For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  §40;  Dec  Dig.  {  15.*] 

3.  MUNICIPAI.  COBPOBATIONS  (I  15*)— OROAN- 
IZATION    —    PbOCEEOINOB    —    VALIDATION   — 

Statutes. 

Sayles'  Ann.  Civ.  St  1897,  art.  386c,  vali- 
diting  the  incorporation  of  cities  which  had  in- 
cluded within  the  territory  sought  to  be  incor- 
porated more  than  two  square  miles,  where  their 
various  city  councils  had  restricted  the  limits  to 
prescribed  bounds,  only  applied  to  cities  which 
had  so  acted  prior  to  the  adoption  of  the  act  in 
1897,  and  bad  no  effect  on  a  city  so  incorporated 
in  1911. 

[Ed.   Note. — For   other  cases,   see"  Municipal 
Corporations,  Cent  Dig.  §  40 ;   Dec.  Dig.  g  15.*] 

i.  Municipal  Cobpobations  (S  15*)— Oboan- 

izATioN — ^Defects— Statutes. 
Rev.  Civ.  St  1911,  art  776,  validating  the 
organization  of  cities  which  have  included  with- 
in their  territory  more  than  two  square  miles, 
etc,  bad  no  application  to  a  city  subject  to  such 
defect  incorporated  in  April,  1911,  but  the  cor- 
poration of  which  had  been  dissolved  by  an  elec- 
tion prior  to  the  taking  effect  of  the  act  in 
September,  1911. 

[Ed.  Note. — For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  1 40 ;   Dec.  Dig.  {  15.*] 

5.  Municipal  Cobpobations  (J  17*)— Defec- 
tive    INCOBPOBATION    —    COBPOBATION     DK 

Facto. 
Where  the  proceedings  for  incorporation  of 
a  dty  of  less  than  2,000  inhabitants  were  in- 


valid becanse  more  than  two  square  miles  of 
territory  were  included  in  violation  of  Sayles' 
Ann.  Civ.  St.  1897,  art  386a,  but  the  city  elect- 
ed officers  who  assumed  to  act  for  it  and  in  the 
regular  discharge  of  their  assumed  duties  in- 
curred debts,  the  city  became  a  corporation  de 
facto,  so  that  on  the  subsequent  dissolution  the 
court  was  authorized  to  appoint  a  receiver  to 
collect  its  assets  and  pay  debts. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §g  34-39 ;  Dec.  Dig.  i 
17.*] 

Appeal  from  District  Court,  Liberty  Coun- 
ty; L.  B.  Eightower,  Judge. 

Suit  by  Mark  M.  Carter  against  Charles 
Wilson  and  others.  From  an  order  appoint- 
ing a  receiver  for  the  City  of  Dayton  in 
liiberty  County,  defendants  appeal.    Affirmed. 

Marshall  &  Harrison,  of  Liberty,  for  ap- 
pellants. Carter  &  Wilson,  of  Dayton,  for 
appellee. 

McMBANS,  J.  This  is  an  appeal  from  an 
order  of  the  district  judge  of  the  Ninth  Judi- 
dal  district,  made  in  vacation,  appointing  a 
receiver  for  the  city  of  Dayton,  In  Liberty 
county.  The  appointment  was  made  on  the 
petition  of  Mark  M.  Carter,  the  appellee, 
who  alleged  In  substance  that  the  city  of 
Dayton  had  been  duly  incorporated  on  the 
17th  day  of  April,  1911,  under  chapter  11, 
tit  18,  Revised  Statutes  of  Texas,  as  contain- 
ing more  than  1,000  and  less  than  2,000  in- 
habitants, and  that  the  corporation  was 
thereafter  aboUsbed  by  an  election  duly  held 
on  the  29th  of  August,  1911,  and  that  during 
the  existence  of  the  corporation  it  incurred 
debts,  and  that  he  was  Its  creditor  to  the 
amount  of  $302.25.  Charles  Wilson  and  W. 
B.  Jones,  by  permission  of  the  court,  inter- 
vened and  resisted  the  appointment  of  a  re- 
ceiver, pleading  that  there  never  was  a  valid 
incorporation  of  the  so-called  city  of  Dayton 
for  the  reason  that  the  city,  as  attempted 
to  be  incorporated,  included  a  superficial  area 
of  more  than  two  square  miles,  and  further 
that  under  the  facts  the  dty  of  Dayton  was 
never  a  de  facto  corporation  and  had  no  au- 
thority to  Incur  indebtedness. 

On  the  Issues  thus  joined  the  following 
facts  were  proved:  That  on  the  10th  day  of 
February,  1911,  an  election  was  held  by  qual- 
ified voters  in  the  town  of  Dayton,  to  de- 
termine whether  or  not  the  town'  of  Dayton 
should  be  incorporated  under  title  11,  c.  18, 
of  the  Revised  Statutes  of  the  State  of  Tex- 
as, as  a  city  having  more  than  1,000  and  less 
than  2,000  inhabitants.  All  prerequisites  and 
formalities  were  duly  and  legally  complied 
with  save  and  except  that  the  proposed  area 
or  territory  of  the  proposed  city  embraced 
and  included  400  acres  in  excess  of  two 
square  miles.  That  all  qualified  voters  liv- 
ing in  said  territory  participated  in  said  elec- 
tion. That  thereafter  the  city  council  ascer- 
tained that  more  than  two  square  miles  was 
included  within  its  limits,  and  by  an  ordinance 
or  resolution  passed  reduced  the  area  or  terri- 
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tory  of  tbe  said  city  of  Dayton  to  two  sqnare 
miles.  And  that  thereafter  the  said  city  of 
Dayton,  acting  through  Its  duly  elected  and 
qualified  city  o£Bcers,  proceeded  to  exercise 
the  functions  of  a  city  under  title  18,  c.  11, 
of  the  Bevised  Statutes  of  the  State  of  Texas, 
untU  the  29th  day  of  August,  1911,  on  which 
date  an  election  was  duly  held,  having  been 
ordered  by  the  county  Judge  of  Liberty  coun- 
ty, Tex.,  for  the  purpose  of  abolishing  said 
city  of  Dayton,  and  the  qualified  voters  of 
the  said  city  of  Dayton,  by  a  majority  of 
votes  abolished  said  city  of  Dayton  as  an  in- 
corporated city  under  title  18,  c.  11,  of  the 
Bevised  Statutes  of  the  State  of  Texas,  and 
upon  the  result  of  said  election  having  been 
duly  declared  by  the  county  Judge  of  Lib- 
erty county,  Tex.,  the  said  city  of  Dajrton 
ceased  to  exercise  any  functions  of  an  in- 
corporated city.  The  evidence  further  showed 
that  the  applicant,  Mark  M.  Carter,  is  a  cred- 
itor of  the  said  city  of  Dayton,  in  the  sum  of 
1302.25,  and  that  there  is  approximately  $1,- 
100  Indebtedness  due  and  owing  by  said  city 
of  Dayton,  Incorporated  as  aforesaid,  which 
includes  the  1302.25  due  the  ai^licant,  Mark 
M.  Garter.  The  said  Indebtedness  was  con- 
tracted during  the  time  said  city  of  Dayton 
was  operating  and  acting  as  a  dty.  It  is 
further  proved  that  the  interveners  herein, 
Charles  Wilson  and  W.  B.  Jones,  are  resi- 
dents of  the  original  Incorporation  and  the 
reduced  incorporation  of  the  said  city  of  Day- 
ton, and  owned  real  estate  within  the  limits 
of  the  original  incorporation  and  the  reduced 
incorporation  subject  to  taxation,  and  that 
they  are  qualified  voters  under  the  Constitu- 
tion and  laws  of  the  state  of  Texas. 

We  will  not  consider  appellants*  assign- 
ments of  error  in  detail. 

[1-5]  The  dty  sought  to  be  incorporated 
had  a  population  of  less  than  2,000  Inhab- 
itants and  included  a  territory  of  more  than 
two  square  miles;  and  the  incorporation  of 
this  area  was  not  authorized  by  article  386a, 
Sayles'  Civil  Statutes.  After  the  attempted 
incorporation,  the  city  council  of  Dayton 
caused  a  survey  to  be  made,  and,  upon  ascer- 
taining that  the  area  included  400  acres  more 
than  two  square  miles,  attempted  to  reduce 
the  area  by  eliminating  therefrom  the  400 
acres  improperly  included.  This  was  not  au- 
thorized by  law.  Article  386b,  Sayles'  Civil 
Statutes,  provides  for  the  relinquishment  of 
territory  in  excess  of  two  square  miles;  but 
this  article  was  adopted  in  1895,  and  permite 
such  action  by  only  those  cities  that  were 
theretofore  incorporated.  In  1897  the  Legis- 
lature adopted  an  act  (Acts  1897,  c.  59;  Bev. 
Civ.  St  1911,  art  776)  vaUdating  the  Incorpo- 
ration of  cities  which  had,  at  the  time  of  incor- 
poration, included  within  the  territory  sought 
to  be  incorporated  more  than  two  square 
miles,  but  where  city  councils  had  theretofore 
restricted  the  limits  to  the  prescribed  bounds. 
Sayles'  CivU  Statutes,  art  386c.  Manifestly 
this  act  did  not  authorize  such  action  on 
the  part  of  the  city  council  of  Dayton  after 


its  attempted  incorporation  in  April,  1911. 
The  same  may  be  said  of  the  vaUdating  act 
of  1897,  brought  forward  in  Sayles"  Statutes 
as  article  38ee.  All  of  these  validating  acts 
were  re-enacted  by  the  Thirty-Second  L^i»- 
lature  In  the  act  adopting  the  Revised  Civil 
Statutes  of  1911;  but  this  act  did  not  go 
into  effect  until  September  1,  1911  (Bev.  Civ. 
St  1911,  p.  1721,  §  19),  which  was  after  the 
election  by  which  the  corporation  of  Dayton 
was  declared  abolished.  The  facts  thus 
standing,  the  incorporation  of  the  city  of 
Dayton  with  a  territory  exceeding  two  sqnare 
miles  was  without  the  authority  of  law,  and 
the  attempted  reduction  of  the  territory  was 
not  authorized  by  the  statutes  and  did  not 
cure  the  invalidity  of  the  original  incorpora- ' 
tion.  Bat  notwithstanding  the  irregularity 
or  Invalidity  of  the  corporation,  a  mayor,  dty 
coundl,  and  other  officers  were  elected,  and 
these  officers  aasumed  to  act  for  the  city, 
and  in  the  regular  discharge  of  their  assumed 
duties  incurred  debts,  among  others  being  the 
one  due  the  appellee.  As  said  by  this  court 
In  City  of  Carthage  v.  Burton,  61  Tex.  Civ. 
App.  195,  111  S.  W.  441,  an  exactly  similar 
case:  "The  election  to  determine  whether  the 
dty  should  be  incorporated,  the  result  of 
that  election,  the  organization  and  election  of 
officers  of  the  corporation,  and  the  assump- 
tion of  such  officers  to  act  for  it  created  a 
corporation  de  facto" — citing  White  v.  Quan- 
ah,  27  S.  W.  840;  Ewlng  v.  Commissioners' 
Court  88  Tex.  663,  19  S.  W.  280.  We  quote 
further  from  the  opinion:  "£)ven  if  a  munic- 
ipality has  been  illegally  constituted,  the 
state  alone  can  take  advantage  of  the  fact  in 
a  proper  proceeding  instltoted  for  the  pur- 
pose of  testing  the.  v^Udity  of  its  charter. 
When  the  question  arises  collaterally,  the 
courts  will  not  permit  its  corporate  character 
to  be  questioned,  if  it  appear  to  be  acting  un- 
der color  of  law  and  recognized  by  the  stete 
as  such.  Graham  v.  City  of  Greenville,  67 
Tex.  67,  2  S.  W.  742;  City  of  El  Paso  v. 
Buckman,  92  Tex.  89,  46  S.  W.  25.  During 
the  existence  of  the  corporation  it  incurred 
debts,  which  are  not  questioned  as  being  such 
as  that  the  corporation  could  have  made  had 
it  had  a  legal  existence.  By  an  act  approved 
April  13,  1891  (Laws  22d  Leg.  p.  95,  c.  77), 
it  is  provfded  that:  'When  any  corporation 
is  abolished  as  provided  in  the  preceding 
article,  or  if  any  de  facto  corporation  shall 
be  declared  void  by  any  court  of  competent 
Jurisdiction,  or  if  the  same  shall  cease  to 
oi)erate  and  exerdse  the  functions  of  such 
de  facto  corporation,  all  the  property  belong- 
ing thereto  shall  be  turned  over  to  the  coun- 
ty treasurer  of  the  county,  and  the  commis- 
sioners' court  of  the  county  shall  provide  for 
the  sale  and  disposition  of  the  same  and  for 
the  settlement  of  the  debts  due  by  thi>  cor- 
poration, and  for  this  purpose  shall  have 
power  to  levy  and  collect  a  tax  from  the  In- 
habitants of  said  town  or  village,  in  the  same 
manner  as  said  corporation  would  be  entitled 
to  under  the  provisions  of  this  chapter.'    It 
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aeons  that  before  the  adoption  of  this  act  the 
property  of  the  dtlzen  could  not  be  subjected 
to  the  payment  of  the  debts  Incurred  by  a  de 
facto  corporation.  But  since  its  iwssage  a 
municipal  corporation  which  is  brought  Into 
existence  by  the  voluntary  action  of  persons 
living  in  the  territory  sought  to  be  Incor- 
porated, by  reason  of  its  being  a  town  or 
city  in  fact,  might  be  made  liable  for  the 
debts  of  what  is  termed  the  de  facto  cor- 
poration. E>ving  T.  Commissioners'  Court,  83 
Tex.  666,  19  S.  W.  280.  The  reason  given 
for  the  rule  in  the  case  cited  is  that,  by  the 
act  of  incorporating  with  knowledge  of  the 
terms  of  which  the  law  permitted  them  to  do 
«o,  the  citizens  might  be  held  to  voluntarily 
assume  the  payment  of  the  debts  of  the  de 
facto  corporation.  The  city  of  Carthage  was 
Eonght  to  be  incorporated  subsequent  to  the 
adoption  of  the  act  in  question,  and  It  was 
then  a  city  in  fact  which  might  have  been 
legally  incorporated,  and  it  was  therefore  at 
least  a  de  facto  corporation,  and  the  property 
of  its  citizens  was  liable  for  the  debts  In- 
corred  by  It  This  being  tnie,'  the  act  of 
1905  (Acts  1905,  p.  325,  c.  134)  authorized  the 
district  court  of  Panola  county  to  appoint 
a  receiver  of  the  abolished  corporation  on 
tbe  petition  of  any  creditor,  and  upon  a 
showing,  which  was  made  in  this  case,  that 
the  property  owned  by  the  city  was  not  of 
gafSdent  value  to  pay  all  claims  legally 
established  against  it,  to  yearly  levy  a  tax 
tipon  all  real  and  personal  property  situated 
within  the  limits  as  previously  incorporated, 
gnfflclHit  to  discharge  the  same,  not  to  ex- 
ceed the  rate  allowed  by  existing  law  for 
euch  pnrx)08es  in  said  dty." 

We  do  not  think  it  would  be  profitable  to 
add  anything  to  what  is  said  in  the  opinion 
from  which  we  have  quoted  at  such  length. 
■yVe  think  there  was  no  error  in  the  appoint- 
ment of  the  receiver  under  the  facts  stated, 
and  that  tbe  judgment  should  be  a£9rmed 
and  has  been  so  ordered. 

Affirmed. 


AtJTRET  V.  COIiLINS. 

(Conrt  of  Civil  Appeals  of  Texas.    Texarkana. 

Not.  24,  1913.    On  Motion  for  Rehearing, 

Dec.  18, 1913.) 

1.  LiBKL  AND  SUlVDEA  (§  112*)— ACTIONS  FOB 
LlBEU^— SUFFICIKKCT    OF    EVIDENCE. 

Evidence,  in  an  action  for  libel  in  pub- 
liahiog  a  statement  during  plaintiff's  campaign 
for  state  senator,  that  he  had  not  paid  a  cer- 
tain note  given  by  him  to  defendant  AeW  to 
nstain  a  finding  that  the  debt  evidenced  by 
tke  note  had  been  satisfied  at  the  time,  and 
tliat  both  plaintiff  and  defendant  so  consider- 
ti  it 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  325-341;    Dec.  Dig.  g 

2.  Bina  AHD  Notes  (|  429*)— Payment. 

A  note  for  $200  was  satisfied  and  dis- 
clurged  if  the  maker  afterwards  presented  to 
tke  payee  a  bill  for  $200  for  services  in  satis- 


faction of  the  note  and  requested  that  the  note 
be  returned,  and  the  defendant  impliedly  ac- 
quiesced In  such  means  of  payment  though 
the  note  waa  not  returned. 

[Ed.  Note.— For  other  cases,  see  Bills  and  - 
Notes,  Cent  Dig.  H  2168-2172;    Dec.  Dig.  | 

3.  Appeal  and  Ebbob  (§  499*)— Bnx  oir  Ex- 
ceptions— Exclusion  of  Evidence. 

A  bUl  of  exceptions  to  the  exclusion  of 
evidence,  which  does  not  state  what  the  ob- 
jection to  the  evidence  waa,  wiU  not  be  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Appeal 
and  Error,  Cent  Dig.  g§  2295-2298;  Dec  Dig. 
§  499.*] 

On  Motion  for  Kehearing. 

4,  Appeal  and  Ebbob  ({  835*)— Reheabino 
— Questions  Considebed. 

An  objection  to  an  instrnction,  in  an  ac- 
tion for  libel,  that  it  erroneouslv  submitted  cer- 
tain publications  as  a  ground  for  recovery  be- 
cause the  petition  did  not  justify  such  sub- 
mission cannot  be  first  raised  in  a  motion 
for  rehearing  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8241-3243;  Dec.  Dig. 
i  835.*] 

Appeal  from  District  Court,  Tyler  County ; 
W.  B.  Powell,  Judge. 

Action  by  V.  A.  Collins  against  R.  L.  Au- 
trey.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

J.  A.  Mooney,  of  Woodville,  and  Lane,  Wol- 
ters  &  Storey,  of  Houston,  for  appellant  3. 
A.  Harper  and  Joe  W:  Thomas,  both  of 
Woodville,  v.  A.  Collins,  of  Beaumont,  and 
H.  W.  Vaaghan,  of  Texarkana,  for  appellee. 

HODGES,  J.  The  appellee  sued  the  appel- 
lant to  recover  damages,  both  actual  and  ex- 
emplary, resulting  from  certain  alleged  libel- 
ous publications  made  by  the  appellant  con- 
cerning the  appellee,  during  the  race  of  the 
latter  for  the  state  Senate  in  1910.  We  here 
copy  from  appellant's  brief  the  substance  of 
the  allegations  of  the  petition: 

"Plaintiff  alleged  that  he  was  a  practicing 
attorney  residing  at  Beanmont;  that  on  or 
about  September  1, 1005,  defendant  employed 
him  in  a  certain  suit,  involving  the  title  to 
a  tract  of  land  in  Hardin  county,  Tex.,  In 
which  the  defendant  was  Interested;  that 
in  pursuance  of  his  employment,  he,  in  com- 
pany with  the  defendant,  made  a  trip  to 
Sherman,  and  npon  his  return  to  Houston 
from  Sherman,  on  December  6,  1905,  pro- 
cured a  15-day  loan  of  $200  from  the  defend- 
ant, and  executed  therefor  his  promissory 
note,  due  15  days  after  date ;  that  in  further 
pursuance  of  his  employment  he  made  two 
trips  to  Louisiana,  and  gathered  sufficient 
evidence  to  ultimately  defeat  the  action; 
that  upon  the  completion  of  the  work  con- 
templated by  his  employment  he  rendered  to 
the  defendant  a  bill  for  his  services  about 
December  15,  1905,  in  the  sum  of  $200,  which 
he  alleged  to  be  reasonable,  and  which  he 
also  alleged  was  in  full  settlement  and  satis- 
faction of  said  $200  note ;  that  the  defendant 
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never  returned  the  note  to  him,  and  did  not 
thereafter  demand  payment  of  the  same; 
that  the  $200  represented  by  the  said  note 
was  the  amount  he  charged  the  defendant 
for  the  services  rendered,  and  said  amount 
was  all  the  defendant  had  ever  paid  plain- 
tiff for  said  services. 

'  "It  was  further  alleged  that  the  plaintiff 
was  a  candidate  for  the  ofiBce  of  state  sena- 
tor from  the  Fourteenth  senatorial  district 
of  Texas,  in  the  primary  election  held  July 
23,  1910;  that  the  defendant  wickedly  and 
maliciously,  intending  to  injure  him  In  his 
good  name,  fame  and  credit,  and  to  bring 
him  Into  public  scandal.  Infamy,  and  disgrace 
amongst  his  neighbors  and  all  good  and 
worthy  citizens  of  said  senatorial  district, 
and  to  cause  him  to  be  suspected  and  be- 
lieved by  his  said  neighbors  and  other  citizens 
to  have  been  guilty  of  dishonesty  and  unfit 
for  the  office  to  which  he  aspired,  published 
and  circulated,  or  caused  to  be  published  and 
circulated,  in  the  counties  which  comprised 
said  district,  certain  libelous  matter,  as  fol- 
lows, to  wit: 

"  'His  Bluff  Is  Called. 
"  'At  San  Augustine,  on  the  sixth  day  of 
July,  1910,  Collins  said  in  a  speech  that  If  it 
could  be  proven  that  he  owed  a  saloon  keeper 
or  brewery  any  money  he  would  withdraw 
from  the  race.  He  is  now  called  on  to  prove 
that  it  has  been  paid  or  make  good  his  bluff. 

" '  "$200.00    Houston,  Texas,  Dec.  6,  1905. 

"'"Fifteen  days  after  date,  for  value  re- 
ceived, I,  we,  or  cither  of  us,  promise  to  pay  to 
the  order  of  R.  U  Autrey,  two  hundred  dol- 
lars at  their  office  in  Houston,  Texas,  with 
eight  per  cent,  interest  per  annum  from  date 
until  paid. 

" '  "And  in  the  event  default  Is  made  In  the 
payment  of  this  note  at  maturity  and  it  is 
placed  in  the  hands  of  an  attorney  for  collec- 
tion, or  suit  is  brought  on  the  same,  then  an 
additional  amount  of  ten  per  cent,  on  the 
principal  and  Interest  of  this  note  shall  be 
added  to  the  same  as  collection  fees.  This 
note  is  one  of  a  series  of  notes,  and  in  event 
default  is  made  in  the  payment  of  this  note 
at  maturity  all  remaining  notes  shall  be  and 
become  due  at  once  at  the  option  of  the  hold- 
er. 


"Noi- 


Due' 


-.  V.  A.  Collins. 


" '  "Address." 

"  'B.  L.  Autrey  is  secretary  and  manager 
of  the  Houston  Ice  &  Brewing  Company  of 
Houston,  Texas.  Collins  has  never  paid  this 
note  and  It  is  now  in  the  possession  of 
Beaumont  Enterprise.  He  cannot  produce 
one  single  circumstance  of  proof  that  he  ever 
paid  it.' 

"Also: 

"  'BuUetin  No.  2. 

"  "Collins  Borrows  from  Brewery. 

"  'In  1905  Collins  approached  R.  L.  Autrey, 
secretary  and  managing  officer  of  the  Hous- 


ton Ice  &  Brewing  Company  of  Houston,  Tex- 
as, and  from  him  borrowed  $200.00,  giving 
his  personal  note;  which  note  is  long  since 
due  and  unpaid.' 

"Also: 

"  'Houston  Ice  &  Brewing  Co.  Incorporated 
1901.  Manufacturers  of  Richllieu  Beer. 
High  Class  Beers  Eixclusively.  Houston, 
Texas,  July  13,  1910.  Mr.  H.  B.  Whitmeyer, 
Cleveland,  Texas — Dear  Sir:  Tour  letter  of 
July  11th,  addressed  to  the  Houston  loe  & 
Brewing  Co.,  has  been  received  by  me.  Mr. 
V.  A.  Collins  owes  me  $200.00  on  a  note 
loaned  him  in  1905.  This  note  is  past  due 
long  ago  and  not  paid.  Tours  truly,  R.  L. 
Autrey.    A— RH.' 

"Also: 

"  'Houston,  Texas,  July  19tb,  1910.  3.  3. 
Fenn,  Cleveland,  Texas.  V.  A.  Collins  has 
never  paid  me  anything  on  his  note,  and  nev- 
er rendered  any  bill  or  wrote  anything  claim- 
ing anything.  There  are  other  i)arties  inter- 
ested in  the  suit  Involved  In  some  oil  lands 
residing  in  Beaumont,  who  must  have  paid 
Collins.  I  know  he  went  to  Sherman,  Texas, 
but  know  nothing  of  any  other  service  in  con- 
nection with  the  suit,  aud  be  never  claimed 
to  offset  the  note  with  his  services.  R.  L. 
Autrey.' 

"It  was  alleged  that  by  each  of  said  publi- 
cations the  defendant  meant,  and  it  was  un- 
derstood by  all  persons  who  read  said  state- 
ments to  mean,  that  the  statements  so  pub- 
lished and  distributed  by  the  defendant  were 
true ;  that  in  addition  thereto  the  defoidant 
gave  said  note  to  one  P.  I.  Hunter  and  other 
I)ersons,  who  exhibited  the  same  to  the  public 
as  a  genuine  existing  note ;  that  each  of  said 
publications  was  distributed  by  means  of  and 
in  the  form  of  pamphlets,  letters,  and  tele- 
grams, and  by  exhibiting  the  note,  as  herein- 
before stated." 

Then  follow  allegations  as  to  the  damages 
sustained. 

The  principal  defense  relied  on  was  the 
truth  of  the  matter  published.  The  trial  be- 
fore a  Jury  resulted  In  a  verdict  in  favor  of 
the  plaintiff  for  $1,000  actual  damages  and 
$500  as  exemplary  damages. 
'  The  first  assigned  error  is  based  upon  the 
refusal  of  the  court  to  give  the  following 
special  charge:  "Ton  are  instructed  that  If 
plaintiff  executed  his  note  to  the  defendant 
for  money  borrowed,  payment  of  same  could 
not  be  made  or  offset  by  services  rendered 
by  the  maker  thereof,  unless  such  payment 
or  offset  was  agreed  to  by  the  owner  thereot 
If,  therefore,  you  believe  from  the  evidence 
that  plaintiff  executed  his  note  to  defendant 
for  $200  and  afterwards  sought  to  pay  same 
with  services  as  an  attorney,  such  services 
would  not  in  law  amount  to  payment  of  said 
note  without  being  agreed  to  by  defendant, 
and  you  are  therefore  instructed  that  tbe 
note  of  plaintiff  to  defendant  for  $200  has 
not  been  paid."  Applying  this  charge  to  the 
testimony,  it  in  effect  amounted  to  a  peremp- 
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tory  tnstractlon  to  return  a  verdict  for  the 
defendant 

Tbe  appellee  testified  as  follows:  "I  re- 
side In  Jefferson  county,  Tex.,  Where  I  have 
been  engaged  in  the  practice  of  law  since 
1901,  at  Beaumont.  I  was  In  the  active  prac- 
tice In  1905.  There  was  pending,  during 
that  year,  in  the  federal  court  at  Beaumont, 
a  snlt  involving  title  to  a  tract  of  land  in 
Hardin  county.  It  Involved  the  Franlc  Mil- 
home  177-acre  tract  of  land  at  Batsou.  I 
bought  this  tract  from  old  man  Jos.  Le  Bleu, 
of  Calcasieu  parlsli,  Jm.,  for  Mr.  Autrey,  or 
it  was  represented  to  me  it  was  for  Mr. 
Aatrey,  and  I  took  the  deed  in  Mr.  Autrey's 
name.  *  •  •  Soon  after  there  was  a  suit 
brought  In  the  federal  court  involving  Mr. 
Autrey's  title.  We  bought  from  old  man 
Joe  Le  Bleu,  who  was  the  owner,  as  we  con- 
strued the  law,  and  the  title  was  adverse  to 
Mr.  Autrey's  title.  The  deed  showed  to  have 
been  made  by  Little  Joe  Le  Bleu  himself, 
and  the  question  involved  In  the  suit,  and 
about  the  only  question,  was  whether  the 
Uttle  Joe  Le  Bleu  deed  was  adverse  to  Mr. 
Autrey's  deed.  The  suit  had  been  pending 
some  time  before  I  got  Into  it  I  do  not 
know  how  long  I  had  known  Mr'.  Autrey  be- 
fore. I  went  to  Houston  to  see  Mr.  Autrey 
about  this  suit  some  time  after  It  was 
brought  Mr.  Autrey  and  I  went  to  his  at- 
torney's office,  and  I  told  bis  attorney,  Mr. 
Jesse  Andrews,  of  the  firm  of  Baker,  Botts, 
Parker  &  Garwood,  all  I  knew  about  the 
heirship  of  Little  Joe  Le  Bleu,  and  all  that 
came  to  me  from  my  investigation  when  I 
purchased  tbe  land  for  Mr.  Autrey,  and  I 
am  Dot  sure,  but  I  think  It  was  while  I  was 
there  In  Houston  that  his  attorney  requested 
me  to  make  this  trip  to  Sherman  to  get  a 
modification  of  certain  orders  that  had  been 
made  by  the  (;ourt.  Mr.  Autrey  and  I  did 
not  go  to  Sherman  together.  He  came  back 
from  Sherman  when  I  did.  We  were  on  the 
train  together  all  of  the  day  from  Sherman 
to  Houston.  It  was  when  I  got  back  to 
Houston,  in  Mr.  Autrey's  office,  he  requested 
me  to  make  the  trip  to  Louisiana  with  ref- 
erence to  tbe  forged  deed,  and  I  said  I  had 
been  out  of  my  office  several  days,  and  I 
would  have  to  have  some  money  before  I 
could  go  over  there,  and  I  gave  him  my  15- 
day  note,  and  borrowed  from  him  $200,  and 
I  went  to  Louisiana  and  made  this  investiga- 
tion." After  detailing  his  services  in  con- 
nection with  his  claimed  employment  by  Mr. 
Antrey  on  tbe  two  trips  to  Louisiana,  he  fur- 
ther testified:  "In  a  few  days,  I  don't  re- 
member Just  what  time,  bow  long  afterwards, 
I  inclosed  Mr.  Autrey  a  bill  for  my  services 
la  that  case.  I  don't  Imow  whether  he  ever 
received  It  or  not  I  sent  It  in  a  letter.  I 
mailed  It  and  sent  blm  a  bill  for  $200  for 
my  services  In  tbe  suit  I  stamped  the  letter 
and  mailed  it.  I  never  beard  from  Mr. 
Aotrey  from  that  day  imtil  this  note  was 
published  here'  during  the  campaign  In  1910. 
He  never  sent  tbe  note  back,  and  I  had  forgot- 


ten about  the  existence  of  the  note.  •  •  • 
Some  time  during  tbe  month  of  January, 
1906,  I  rendered  Mr.  Autrey  a  hill  for  $2Q0 
for  my  services  In  the  federal  court  case,  and 
I  never  beard  from  Autrey  and  the  note  un- 
til that  day,  when  Mr.  Hunter  exhibited  It 
in  San  Augustine.  *  *  *  I  paid  that  note 
In  doing  some  of  the  best  legal  services  I 
ever  did  in  my  life  for  a  man  In  connection 
with  a  suit  of  Allen  against  Smith  et  al.  In 
the  federal  court  at  Beaumont,  the  same 
suit  about  which  I  went  to  Sherman  and  to 
Louisiana,  and  In  which  the  photograph 
referred  to  was  taken.  I  am  a  practicing  . 
attorney,  and  I  thought  $200  a  very  reason- 
able fee  for  the  services  rendered  by  me  in 
that  suit  If  my  fee  wasn't  paid,  as  above 
stated,  I  never  received  any  pay  for  my  serv- 
ices. Mr.  Autrey  never  made  any  demand 
for  the  payment  of  that  note  after  I  ren- 
dered those  services.  I  never  saw  liim  In 
person,  nor  received  a  scratch  of  a  pen  from 
him  from  tbe  time  I  rendered  him  a  bill 
for  my  services  until  the  time  I  came  out 
for  the  state  Senate.  *  *  *  I  rendered 
Mr.  Autrey  a  statement  for  tbe  amount  of 
$200.  I  don't  know  whether  be  received  It 
or  not"  On  cross-examination  be  testified: 
"It  Is  my  recollection  that  I  made  a  trip  to 
Sherman,  and  the  $200  paid  for  my  trip  to 
Sherman  and  the  trip  to  Louisiana.  Mr. 
Autrey  came  back  from  Sherman  with  me, 
and  while  in  Houston  at  that  time  he  loaned 
me  the  $200.  We  did  not  ditcusa  at  that 
time  when  and  how  this  $200  wa»  to  he  paid. 
He  did  not  make  any  reference  at  the  time 
that  he  was  due  me  something  for  the  Sher- 
man trip.  •  •  •  Mr.  Autrey  himself  got 
me  to  go  on  that  trip  at  Houston.  I  am  not 
sure  whether  the  arrangement  was  made  in 
Mr.  Autrey's  office  or  In  Jesse  Andrews' 
office.  Mr.  Autrey  defrayed  my  expenses  on 
that  trip,  but  tbe  matter  of  expenses  was 
not  formally  discussed.  I  don't  remember 
that  It  was  discussed  at  all  as  to  who  was 
to  pay  me.  My  mission  on  tbe  trip  to  Lake 
Charles  was  to  procure  evidence  of  tbe  for- 
gery of  a  deed  antagonistic  to  Mr.  Autrey. 
•  •  •  After  the  suit  In  the  federal  court 
was  dismissed,  I  rendered  my  bill  for  $200 
to  Mr.  Antrey,  and  have  received  no  reply, 
and  I  did  not  then,  nor  at  any  time,  make 
further  demand  for  the  note.  Since  the  pub- 
lication of  tbe  note  I '  have  not  made  de- 
mand of  Mr.  Autrey  for  it,  and  as  to  my 
preference  to  take  chances  on  the  libel  suit, 
I  thought  I  had  the  right  In  court.  When  I 
presented  my  bill  to  Mr.  Autrey  I  requested 
the  note  to  be  returned,  but  in  these  4^ 
years  I  did  not  have  the  note,  and  I  bad  not 
thought  about  It" 

[1, 2]  In  this  state  of  tbe  evidence  It  would 
have  been  improper  for  the  court  to  have 
given  the  charge  requested.  Wliile  It  Is  true 
the  evidence  conclusively  shows  that  the  note 
was  not  in  fact  paid  In  money  and  surren- 
dered or  marked  "Paid,"  there  was  testi- 
mony from  which  the  Jury  might  have  con- 
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eluded  that  the  obligration  evidenced  by  the 
note  had  been  aatisfled,  and  that  each  party 
to  the  transaction  so  considered  it.  If  the 
letter  which  appellee  says  he  wrote  to  the 
appellant  was  received  by  the  latter,  and  its 
terms  tacitly  agreed  to,  that  would  hare 
amounted  to  a  satisfaction  of  the  debt — ^in 
legal  effect  a  payment — and  the  note  should 
have  been  canceled  or  surrendered.  The  jury 
had  a  right  to  believe  that  the  letter  was 
written  and  properly  addressed  and  mailed 
as  testified  to  by  the  appellee,  and  that  In 
due  course  of  time  it  was  received  by  the 
appellant  at  its  destination.  They  also  had 
a  right  to  infer,  from  the  failure  Of  the  ap- 
pellant to  thereafter  present  the  note,  or  to 
in  any  manner  demand  payment,  for  more 
than  four  years  after  its  maturity,  that  he 
had  acquiesced  in  the  terms  of  the  communi- 
cation above  referred  to,  and  had  agreed  to 
the  settlement  of  the  debt  In  the  manner 
there  proposed.  It  Is  seldom  that  one  per- 
son will  hold  the  subsisting  obligation  of  an- 
other to  pay  money  till  it  is  barred  by  the 
statute  of  limitation,  without  making  some 
efTort  to  enforce  Its  collection.  It  is  not 
claimed  by  the  appellant  that  the  appellee 
was  insolvent,  or  that  there  was  any  prac- 
tical hindrance  In  the  way  of  enforcing  the 
collection  of  the  note.  So  far  as  the  record 
discloses,  nothing  existed  which  would  ex- 
cuse its  presentation  and  a  demand  of  pay- 
ment, except  the  counterclaim  referred  to 
by  the  appellee.  The  first  notice  given  of 
the  continued  existence  of  the  note,  after  the 
lapse  of  more  than  four  years,  was  its  pro- 
miscuous circulation  for  the  purpose  of  in- 
juriously affecting  the  reputation  and  stand- 
ing of  the  appellee  in  the  senatorial  district 
where  he  was  a  candidate  for  office.  From 
all  of  these  facts  the  Jury  had  a  right  to 
reach  the  conclusion  they  did. 

The  court  committed  no  error  In  the 
charges  complained  of  in  the  second,  third, 
and  fourth  assignments.  The  particular  ob- 
jections there  made  appear  to  be  directed 
against  the  action  of  the  court  in  submit- 
ting to  the  Jury  the  issues  of  fact,  upon  the 
ground  that  there  was  no  evidence  to  au- 
thorize it 

[3]  The  last  assignment  of  error  complains 
of  the  ruling  of  the  court  in  excluding  cer- 
tain proffered  testimony.  The  bill  of  excep- 
tions falls  to  state  what  the  objection  to  this 
testimony  was,  and  for  that  reason  it  will 
not  be  considered.  Ry.  Ck).  v.  Gage,  63  Tex. 
568;  G.  C.  &  S.  F.  Ry.  Co.  v.  Pearce,  43  Tex. 
Civ.  App.  387,  95  S.  W.  1133. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

On  Motion  for  Rehearing. 

[4]  The  only  question  presented  in  appd- 
lant's  motion  for  rehearing  which  was  not 
considered  in  the  original  disposition  of  the 
case  refers  to  a  paragraph  of  the  court's 
charge   in   which  the  court  permitted   the 


Jury  to  consider  publications  made  in  the 
Beaumont  Enterprise  as  a  basis  of  liability. 
It  is  claimed  that  there  were  no  allegatioiis 
in  the  plaintlfrs  original  petition  whicb 
Justified  the  submission  of  those  publicatloiis 
as  a  ground  of  recovery.  A  more  caiefnl 
perusal  of  the  petition  has  convinced  us  that 
the  objection  is  not  well  taken.  While  In 
the  main  that  instrument  specifies  in  detail 
other  characters  of  publication  of  the  of- 
fensive documents,  there  are  sufildent  gen- 
eral allegations  concerning  the  publications 
to  include  those  specified  In  the  charge. 
Moreover,  this  objection  -is  not  tenable  be- 
cause it  is  raised  for  the  first  time  in  the  mo- 
tion for  a  rehearing.  It  does  not  appear  that 
It  was  called  to  the  attention  of  the  trial 
court  or  of  this  court  in  the  original  submis- 
sion of  the  case. 
The  motion  is  overruled. 


STANDLET  ▼.  GDRRET  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  18,  1913.) 

1.  JnSTIOES  OT  THK  PsACK   (f  36*)— ACTIONS— 
JiTRISOICTION. 

An  action  for  $137  rent  due  from  defendant, 
as  plamllff's  tenant,  is  within  die  jurisdiction  of 
the  justice  court;  the  mle  estopping  a  tenant 
from  disputing  the  title  of  Ills  landlord  render- 
ing the  question  of  title  immaterial. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  83-97;  Dec.  Dig.  | 
36.*] 

2.  Landlord  and  Tenant  (f  61*)— Obliga- 
tions OF  Tenant. 

A  tenant  is  estopped  to  deny  the  title  of  his 
landlord. 

[Ed.  Note.— For  other  cases,  see  Iiandlord  and 
Tenant,  Cent.  Dig.  i§  151,  152,  187-196;  Dec. 
Dig.  S  61.»] 

3.  JcsTiCKS  OF  THi  Peace  (|  141»)— Actions- 
Appeal. 

In  determining  the  jurisdiction  of  the  coun- 
ty court  upon  an  appeal  from  the  justice's  court 
averments  in  plaintiff's  supplemental  petition, 
filed  in  answer  to  defendant's  plea  to  the  juris- 
diction first  filed  in  the  county  court,  cannot  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  467-476;  Dec.  Dig.  { 
141.*] 

Appeal  from  San  Jacinto  County  Court; 
Jno.  C.  Browder,  Judge. 

Action  by  J.  Standley  against  Zack  Currey 
and  others.  From  a  Judgment  dismissing  the 
action  In  the  County  Court  on  appeal  from  a 
Justice's  court,  plaintiff  appeals.  Reversed 
and  remanded. 

Wm.  McMurrey  and  F.  O.  Fuller,  both  of 
Cold  Springs,  for  appellant  J.  M.  Hansbro, 
of  Cold  Springs,  and  Dean,  Humphrey  & 
Powell,  of  Huntsville^  for  appellees. 

WILLSON,  C.  3.  The  suit  was  commenced 
in  a  Justice  court  by  appellant  as  plalntlfC 
He  sought  a  Judgment  against  appellee  Zack 
Currey  for  the  sum  of  $137  as  the  value  of 
one-fourth  of  crops  grown  by  said  durey  as 
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his  tenant  on  land  described  In  bis  complaint. 
Cnrrey  and  appellee  Cleveland,  who,  It 
seems,  voluntailly  made  himself  a  party  de- 
fendant, answered,  denying  they  were  appel- 
lant's tenants.  A  trial  In  the  Jnstlce  coart 
resulted  in  a  Judgment  that  appellant  take 
nothing  by  bis  snlt,  and  that  defendants  re- 
cover of  him  the  costs  of  the  salt.  In  the 
coanty  conrt,  to  which  appellant  appealed, 
appellees  filed  a  plea  In  which  they  alleged 
that  neither  of  them  was  ever  appellant's 
tenant,  but  that  appellee  Cleveland  was  the 
owner  of  the  land  nnder  a  deed  or  deeds 
made  by  appellant,  and  that  the  crops  grown 
thereon  were  grown  by  appellee  Carrey  as 
his  (Cleveland's)  tenant.  They  then  alleged 
"that,"  quoting,  "the  question  of  title  to  said 
premises  is  tn  controversy  In  this  salt,  by 
reason  whereof  neither  the  Justice  coart.  In 
irhich  this  salt  originated,  nor  this  conrt  on 
appeal  has  any  Jurisdiction  to  determine  the 
issues  involved  In  this  suit."  The  court  sus- 
tained this  plea  and,  on  the  ground  that  he 
was  without  Jarisdictlon  to  try  It,  dismissed 
the  snlt 

[1 , 2]  The  sole  purpose  of  appellant's  salt, 
as  commenced  in  the  Justice  court,  being  to 
recover  $137,  the  sum  alleged  to  be  due  to 
him  from  appellee  Currey  as  his  (appellant's) 
tenant,  as  the  rent  of  the  land,  it  is  clear 
that  conrt  had  power  to  hear  and  determine 
it  The  Issnes  In  that  conrt  made  by  the 
pleadings  were:  (1)  Did  the  parties  occupy 
the  relationship  of  landlord  and  tenant?  (2) 
If  they  bore  that  relationship  to  each  other, 
what  was  the  sum,  if  any,  due  by  Carrey  to 
appellant  as  rent?  As  a  result  of  the  rale 
which  estops  a  tenant  from  disputing  the 
title  of  his  landlord  to  the  leased  premises, 
it  was  not  necessary  to  the  recovery  appel- 
lant sought  that  he  should  prove  that  he 
owned  the  land.  18  A.  &  B.  Enc.  Law,  p. 
420;  Joneman  t.  Franklin,  87  Tex.  411,  3 
S.  W.  662;  Hlntze  v.  Krabbenschmldt,  44  S. 
W.  39.  For,  if  Carrey  occupied  the  relatlon- 
sUp  of  tenant  to  appellant^  the  latter  was 
entitled  to  recover  any  sum  due  to  him  by 
Carrey  as  rent,  whether  he  (appellant)  owned 
tbe  land  or  not. 

[3]  Appellees'  contention  in  support  of  the 
action  of  the  trial  court  is  that  it  appeared 
from  the  face  of  the  pleadings  that  the  main 
Issue  in  tbe  salt  was  one  of  title  to  the  land. 
This  contention  is  based  on  allegations  in  a 
rapplemental  petition  filed  by  appellant  (In 
reply  to  an  averment  In  appellees'  plea  to  the 
Inrlsdictlon  of  the  court  that  (3urrey  was  not 
the  tenant  of  appellant  but  of  Cleveland, 
who,  they  alleged,  owned  the  land  under  a 
deed  made  by  appellant),  charging  that  the 
execution  of  the  deed  from  him,  under  which 
Clereland  claimed  title,  was  procured  by 
means  of  a  fraud  practiced  on  him  by  Cleve- 
land. Appellant  did  not  ask  that  the  deed 
referred  to  be  canceled,  or  for  any  relief, 
because  of  the  fraud  practiced  on  tiUn  as  he 
alleged.    The  character  of  his  suit  was  not 


changed  by  the  allegations  in  the  supplemen- 
tal petition.  It  remained  as  It  was  com- 
menced, a  salt  solely  for  the  purpose  of  re- 
covering a  debt  of  $137  which  he  claimed 
was  due  to  blm  from  Currey.  Such  being  its 
nature,  the  Justice  court  had  power  to  hear 
and  determine  it  In  the  first  Instance,  as 
stated  before,  and  we  think  It  is  clear  the 
coanty  court  on  the  appeal  to  It  bad  power 
to  do  likewise. 

Tbe  Judgment  Is  reversed,  and  the  cause 
Is  remanded  for  a  new  trial. 


ADAMS  et  aL  v.  WM.  CAMERON  &  CO.. 

Inc.,  et  al. 

(Coart  of  Civil  Appeals  of  Texas.    Texarlcana 

Nov.  20,  1913.) 

1.  MaBBIAOX   (I   40*)— PBESUlfFTIONS. 

While  persona  seeking  to  trace  their  titl« 
to  land  through  a  marriage  of  the  former  owner 
have  the  burden  of  proving  a  marriage,  it  is  pri-- 
sumed  that  the  marriage  was  valid,  and  th« 
burden  of  proof  is  upon  those  contesting  its  va> 
lidity;  the  law  presuming  morality  and  inno- 
cence rather  ttian  their  opposites. 

[Ed.  Note. — For  other  ctises,  see  Marriage, 
Cent.  Dig.  §{  58-69,  79;  Dec.  Dig.  |  40.*] 

2.  Mabbiaok  (8  52*)— IwaTBUCTioNB— Weight 
OF  Evidence. 

While  there  is  a  presumption  in  favor  of  the 
validity  of  a  marriage,  that  presumption  is  not 
oondusive,  and  hence,  where  there  is  testimony 
tending  to  rebut  the  presumption,  an  instruction 
on  the  presumption  is  properly  refused;  the 
whole  matter  being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  S  91 ;  Dec.  Dig.  §  02.*] 

3.  Husband   and    W»x    (i   267*)— Saub   of 
CoujtVNiTY  Estate  bt  Wifb. 

Where  a  husband  deserts  his  wife,  she  may 
sell  the  community  estate  to  provide  necessaries 
for  herself,  even  though  she  has  no  minor  chil- 
dren. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  8f  806,  929-938;  Dec.  Dig.  | 
267.*] 

4.  Appeai.  and  Erbob  ({  719*)— Assignments 
or  Ebbob— NxcEssiTT. 

Where  plaintiffs  claimed  as  the  purchasers 
of  a  community  estate  from  tbe  wife,  the  impro- 
priety of  the  charge,  in  making  her  right  to  sell 
tbe  land  to  provide  necessaries  after  the  hus- 
band's desertion  contingent  upon  her  having  mi- 
nor children  to  support  will  not  authorize  a  re- 
versal, where  the  error  was  not  assigned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2968-2982,  3490;  De&  Dig. 
§  719.*] 

6.  Trial  (I  260*)— Instbuctions— Refusai. 

The  refusal  of  a  requested  charge  covered  by 
the  charges  given  is  not  error. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  li  651-«59;   Dec  Dig.  |  280.*] 

6.  TBIAL     ({     252*)— iNffTBUOnOKS— Applica- 

BiUTT  TO  Evidence. 

A  requested  charge  having  no  basis  in  the 
evidence  should  be  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  a  505,  596-«12;   Dec  Dig.  {  25Z*] 

7.  Tbebpass  to  Tbt  Titie  (|  36*)— Effect— 
Aduissibilitt  of  Evidence. 

In  trespass  to  try  title,  where  defendants 
stipulated  that  plaintiffs  held  whatever  title 
John  E.  Adams  bad  at  his  death,  and  it  appeared 
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that  he  died  In  1870,  evidence  tending  to  sho^ 
the  acquisition  of  an  adverse  title  thereafter  ia 
inadmissible. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  |g  60-C2;  Dec.  Dig.  { 
35.*] 

8.  Bastabds  (i  47*)— Heabsat. 

In  trespass  to  try  title,  where  plaintifCa 
claimed  as  the  purchasers  of  a  community  es- 
tate from  the  wife,  and  defendants  contested  the 
validity  of  the  marriage,  a  witness  cannot  testi- 
fy that  he  heard  his  father,  the  alleged  husband, 
.say  that  he  fell  ont  with  his  first  wife,  and  took 
the  vendor  of  the  community  estate  and  left  the 
country  with  her,  such  evidence  being  pure  hear- 
say. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent.  Dig.  §§  125-137 ;   Dec.  Dig.  (  47.»] 

9.  Evidence  ({  317*)— Ebtablisuxent. 

In  trespass  to  try  title,  plaintiffs  claimed 
the  land  as  purchasers  from  the  wife  of  the  own- 
er, and  defendants  contended  that  there  was 
never  any  legal  marriage.  Held,  that  evidence 
of  subsequent  declarations  by  the  owner  that  he 
took  the  woman,  who  sold  the  land,  and  left 
the  country  with  her,  deserting  his  first  wife, 
is  not  competent  to  show  that  there  was  no  mar^ 
riage. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  1174-1192;   Dec.  Dig.  {  317.*] 

Appeal  from  District  Court,  Trinity  Coun- 
ty;   S.  W.  Dean,  Judge. 

Consolidated  actions  by  A.  J.  Adams  and 
others  against  Wm.  Cameron  &  Co.,  Incor- 
porated, and  others  and  against  B.  L.  Glover 
and  others.  From  the  judgment,  plaintiffs 
appeal,  and  the  first-named  defendants  cross- 
appeal.    Beversed  and  remanded. 

A.  J.  Adams  and  others,  heirs  of  John  E. 
Adams,  deceased,  by  a  statutory  suit  of  tres- 
pass to  try  title  against  Wm.  Cameron  &  Co., 
Inc.,  O.  L.  ThreadgiU,  B.  A.  Piatt,  and  A.  A. 
Allen,  appellees,  and  C.  C.  Adams  and  others, 
and  another  suit  of  the  same  nature  against 
B.  li.  Glover  and  others,  sought  to  recover  the 
J.  B.  Hartin  survey  of  640  acres  of  land  in 
Trinity  county.  The  two  suits  were  consoli- 
dated. A  trial  of  the  consolidated  suU  re- 
sulted in  a  Judgment  as  follows,  so  far  as  it 
needs  to  be  stated:  In  favor  of  C.  G.  Adams 
for  Costs,  on  his  disclaimer  of  any  claim  of 
an  interest  in  or  title  to  any  part  of  the  land ; 
in  favor  of  appellants  against  Wm.  Cameron 
&  Co.,  Inc.,  on  their  disclaimer,  for  all  except 
206.7  acres  of  the  land;  in  favor  of  appel- 
lants against  Polly  Johnson,  on  her  disclaim- 
er, for  ail  except  50  acres,  and  in  her  favor 
for  the  50  acres;  in  favor  of  appellants 
against  B.  L.  Glover,  on  his  disclaimer,  for 
all  the  land  except  08  acres,  and  in  his  favor 
for  the  98  acres;  in  favor  of  appellants 
against  S.  W.  Magee,  on  his  disclaimer,  for 
all  the  land  except  103  acres,  and  in  his  fa- 
vor for  the  103  acres ;  in  favor  of  appellants 
against  A.  3.  Walker  and  Azeline  Walker, 
on  their  disclaimer,  for  all  the  land  except 
two  acres,  and  in  their  favor  for  the  two 
acres;  in  favor  of  appellants  against  C.  I& 
ThreadgiU,  on  his  disclaimer,  for  all  the  land 
except  40  acres;  in  favor  of  appellants 
against  B.  A.  Piatt,  on  his  disclaimer,  for  all 


the  land  except  29%  acres;  in  favor  of  ap- 
pellants against  Wm.  Cameron  &  Co.,  Inc.. 
for  one-half  of  the  206.7  acres  mentioned, 
and  in  their  favor  for  the  other  one-half 
thereof;  in  favor  of  appellants  against  C.  L. 
ThreadgiU  for  one-half  the  40  acres  claimed 
by  him,  and  in  his  favor  for  the  other  one- 
half  thereof:  in  favor  of  appellants  against 
B.  A.  Piatt  for  one-half  the  29%  acres  claim- 
ed by  him,  and  In  his  favor  for  the  other  one- 
half  thereof;  and  in  favor  of  appellantii 
against  all  the  other  parties  defendant,  on 
whom  service  was  bad,  for  all  the  land. 

The  parties  to  the  appeal  as  appellants 
are  said  A.  J.  Adams  and  others,  plaintiffs  in 
the  court  below,  and  as  appellees  said  Wm. 
Cameron  &  Co.,  Inc.,  C.  L.  ThreadgiU,  A.  A. 
AUen,  and  B.  A.  Piatt,  defendants  in  that 
court 

From  agreements  of  the  parties  and  testi- 
mony heard  at  the  trial  it  appeared  that 
Solomon  Adams,  also  known  as  Solomon 
Stone,  in  1818,  in  Tennessee,  married  Vlcey 
Mcllhaney,  by  whom  he  had  three  children. 
In  1824  or  1825  he  abandoned  his  said  wife 
and  their  children,  leaving  them  in  Tennes- 
see, and  going  with  a  woman  named  Frances 
Schafer  to  Alabama.  As  explanatory  of  the 
conduct  of  said  Solomon  Adams  in  so  aban- 
doning his  wife,  appeUees  were  permitted  to 
prove  by  the  witnesses  G.  C.  Adams  and  J.  W. 
Upton,  over  appeUants'  objection,  which  Is 
assigned  as  error,  that  Solomon  Adams  after 
he  married  Matilda  Waters,  as  hereinafter 
stated,  and  his  wife  Vicey  after  she  married 
W.  B.  Bowen,  as  hereinafter  stated,  declared 
in  effect  that  Frances  Schafer  was  a  hired 
girl  in  their  family,  and  that  Solomon  Adams 
became  offended  at  his  wife  and  thereupon 
deserted  her  and  left  with  Frances  for  Ala- 
bama. What,  if  any,  relation  Solomon  Adams 
and  Frances  Schafer  tbereafterwards,  and 
beifore  1837,  bore  to  each  other  does  not  ap- 
pear from  the  record.  But  it  does  appear 
that  on  November  11,  1837,  they,  as  husband 
and  wife^  in  Dallas  county,  Ala.,  by  their 
deed  of  tiiat  date,  in  consideration  of  $11,- 
380  paid  to  them,  conv^ed  fi  tract  of  land  in 
said  Dallas  county  to  one  John  Heard.  Ac- 
cording to  the  certificate  of  an  officer  of  said 
Dallas  county,  attached  to  the  deed, '  the  ex- 
ecution thereof  was  acknowledged  before  bini 
by  said  Frances  on  November  11,  1837.  In 
the  certificate  Frances  is  described  as  the 
wife  of  Solomon  Adams,  and  it  is  stated 
therein  that  as  his  wife  she  acknowledged 
the  execution  of  the  deed,  after  she  had  been 
examined  by  the  oflScer  with  reference  there- 
to, apart  from  her  husband.  After  the  ex- 
ecution of  this  deed,  during  said  year  1837, 
Solomon  Adams,  with  Frances  as  his  wife, 
came  to  Houston  county,  Tex.,  where  the.v 
lived  together  as  husband  and  wife  until 
1856.  They  had  six  or  more  children  bom  to 
them,  among  the  number  being  said  John  E. 
Adams,  deceased.  During  the  time  they  so 
lived  together,  they  claimed  and  were  reput- 
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ed  to  be  husband  and  wife,  and  were  recog- 
nized as  such  by  all  their  neighbors  and  ac- 
quaintances.   In  1856  Solomon  Adams  killed 
a  man  named  Tyler,  in  Trinity  county.     A 
short  time  thereafterwards,  to  arold  arrest 
and   trial    for    the    homldde,    it    seems,    be 
abandoned  his  wife  and  children  by  Frances, 
leaving    the    state    and    going    to    Virginia, 
where,  on  October  27,  1857,  he  married  Ma- 
tilda Waters,  by  whom  he  had  three  children. 
After  Solomon  Adams  abandoned  his  wife 
Vicey,  and  while  he  was  living  in  Texas  with 
his  wife  Frances,  to  wit,  on  December  6, 
ISU,  be  acquired  by  porchaae  the  certlflcate 
by  virtue  of  which  the  land  In  controversy 
was  surveyed.    He  never  returned  to  Texas 
during  the  lifetime  of  his  said  wife  Frances, 
but  for  several  years  lived  with  his  wife  Ma- 
tilda in  a  community  in  Arkansas,  where  his 
former  wife  Vlcey  lived  with  said  Bowen  as 
tier  husband,  by  whom  she  had  several  chil- 
dren.   It  was  shown  that  Bowen  abandoned 
a  wife  and  children  he  had  by  her  in  Tennes- 
see, and,  accompanied  by  said  Vlcey,  moved 
to  Arkansas;    but  when  this  occurred  was 
not  shown.    After  Solomon  Adams  had  aban- 
doned ber,  as  stated,  and  while  he  was  liv- 
ing out  of  this  state  vrlth  Matilda  as  his  wife, 
to  wit,  on  October  29,  1866,  Frances,  by  her 
deed  of  that  date,  for  a  consideration  as  re- 
cited therein  of  $S00  paid  to  her  and  for  love 
and  affection  she  had  for  him,  conveyed  the 
land  in   controversy  to   appellants'   father, 
said  John  E.  Adams,  who,  on  August  5,  1870, 
died  intestate.     It  was  shown  that  Solomon 
Adams,  when  he  left  Texas  after  killing  Ty- 
ler, was  in  debt,  and  that  his  son,  said  John 
E.  Adams,  paid  a  part,  if  not  aU,  of  his  in- 
debtedness;  and  it  was  further  shown  that 
said   John    E.    Adams    during    his    father's 
absence  from  the  state  furnished  to  his  moth- 
er, said  Frances,  supplies  needed  by  her  to 
live  on.    It  was  agreed  by  the  parties  that 
appellants  "held  whatever  title  to  the  land 
in  controversy  that  John  E.  Adams  and  his 
wife,  Matilda  Adams,  had  at  the  time  of  the 
death  of  John  E.  Adams."    It  was  further 
agreed  that  Solomon  Adams  died  Intestate 
In  or  about  the  year  1873;    that  his  wife 
Vlcey  died  intestate  about  the  year  1870; 
tbat  his  wife  Frances  died  Intestate  about 
said  year  1870 ;   that  his  wife  Matilda  died 
Intestate  "in  or  prior  to  the  year  1897";  and 
that  defendants  held  the  title.  If  any  they 
had,  to  the  land  of  the  children  of  Solomon 
Adams  by  his  marriage  with  Vlcey  Mcllhaney 
and  Matilda  Waters.    It  was  further  agreed 
that  the  "deed  records,  court  records,  and 
marriage  records  of  Warren  county,  Tenn., 
where  Solomon  Adams  and  his  wife  Vlcey 
llred.  Trinity  and  Houston  counties,  Tex., 
where  be  and  his  wife  E'rances  lived  after 
they  came  to  Texas,  and  Madison  county. 
Ark.,  where  his  wife  Vlcey  lived  with  Bowen 
after  they  left  Tennessee,  were  destroyed  by 
fire  in  or  about  the  year  1870 ;  and  that  the 
marriage    records   of   Dallas    county,   Ala., 
where  Solomon  Adams  and  his  wife  Frances, 


it  seems,  lived  before  they  came  to  Texas, 
were  lost  or  destroyed  In  or  atwut  the  year 
1862. 

Crow  k,  Philips,  of  Groveton,  for  appel- 
lants. Sleeper,  Boynton  &  Kendall,  of  Waco, 
and  J.  A.  Piatt,  of  Groveton,  for  appellees. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  On  the  case  made  by  the  facts  re- 
cited, the  court  told  the  Jury  there  were 
three  ways  in  which  the  existence  of  a  mar- 
riage might  be  established:  "First,"  he  said, 
"by  proof  of  a  ceremonial  marriage  under 
the  laws  of  the  state  In  which  such  marriage 
is  contracted;  second,  by  family  history; 
third,  by  proof  that  the  parties  lived  together 
as  husband  and  wife  and  held  themselves  out 
as  such  and  were  reputed  to  be  husband  and 
wife."  He  then  told  the  Jury  that  "when  a 
marriage  is  once  shown  to  liave  been  con- 
tracted between  parties,  same  is  presumed  to 
continue  until  same  is  dissolved  by  the  death 
of  one  of  the  parties  or  by  a  decree  of  di- 
vorce enters  by  a  court  of  competent  Juris- 
diction." He  then  instructed  the  Jury  to 
find  for  appellants  for  all  the  land,  if  they 
believed  "tbat  subsequent  to  the  time  of  their 
marriage  the  said  Solomon  Adams  and  his 
wife  Vicey  were  divorced  by  a  court  of 
competent  Jurisdiction,  and  tliat  thereafter 
Solomon  Adams  and  Frances  were  married," 
and  if  they  Itelleved  "that  the  said  Frances 
Adams  sold  and  deeded  the  land  to  J.  E 
Adams  to  pay  the  community  debts  of  her- 
self and  Solomon  Adams,  or  to  provide  neces- 
sities for  herself  and  ber  minor  children" ; 
and  to  find  for  appellants  for  an  undivided 
one-half  of  the  land  if  they  failed  to  find 
"that  the  said  Solomon  Adams  and  Vicey 
Adams  were  divorced,  and  that  thereafter 
the  said  Frances  Adams  and  Solomon  Adams 
were  lawfully  married,"  yet  believed  "that 
the  said  Frances  Adams  in  good  faith  be< 
lieved  that  she  was  the  wife  of  Solomon 
Adams,  and  that  together  they  acquired  the 
property  in  controversy  In  this  suit,  and  that 
the  said  Solomon  Adams  abandoned  said 
Frances,  and  thereafter  she  sold  the  proper-  ■. 
ty."  The  verdict  returned  by  the  Jury  for 
only  one-half  of  the  land  indicates  they 
found  tbat  Solomon  Adams  was  never  di- 
vorced for  his  wife  Vicey,  and  therefore 
that  Solomon  Adams  and  Frances  Schafer 
were  never  lawfully  married.  On  the  issues 
as  to  whether  Solomon  Adams  was  divorced 
from  his  wife  Vlcey  or  not,  and  as  to  wheth- 
er he  married  Frances  Schafer  or  not,  the 
court  instructed  the  Jury  that  the  burden 
was  on  appellants  to  show  by  a  preponder- 
ance of  the  evidence  "that  such  a  decree  of 
divorce  was  entered  by  a  court  of  compe- 
tent Jurisdiction,  and  that  thereafter  such 
marriage  was  contracted  between  Solomon 
and  Frances  Adams,"  and  refused  a  special 
charge  requested  by  appellants  as  follows: 
"You  are  instructed  that  when  a  marriage 
has  been  shown  in  evidence,  whether  regular 
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or  Irregular,  and  whatever  the  form  of 
proofs,  the  law  raises  a  presumption  of  Its 
legality,  not  only  casting  the  burden  of 
proof  upon  the  party  asserting  Its  invalidity, 
but  requiring  him  throughout  In  every  par- 
ticular plainly  to  make  the  fact  appear  that 
such  marriage  Is  Illegal  and  void.  The 
strength  of  the  presumt>tlon  of  the  legality  of 
a  marriage  Increases  with  the  lapse  of  time 
through  which  the  parties  are  cohabiting  as 
husband  and  wife.  Now,  in  this  connection, 
yon  are  instmcted  that  If  you  find  from  the 
evidence  that  a  marriage  between  Solomon 
and  Frances  Adams,  prior  to  December  0, 
1841,  has  been  proved  by  any  of  the  methods 
of  proof  which  the  law  recognizes  as  set  out 
for  your  guidance  in  the  court's  general 
charge,  then  the  law  presumes  the  legality 
of  said  marriage,  and  the  burden  Is  upon 
the  defendants,  who  In  this  case  are  attadc- 
Ing  It,  to  establish  their  contention  by  clear 
evidence.  This  they  may  do  by  showing 
that  Solomon  Adams,  one  of  the  contracting 
parties.  If  such  a  marriage  was  consummat- 
ed, was  under  the  continuing  disability  of  a 
previous  valid  marriage;  but,  unless  they  so 
show,  the  law  will  presume  that  such  disa- 
bility was  terminated  by  divorce,  and  you 
will  find  In  favor  of  the  validity  of  the  mar- 
riage." 

[1]  The  action  of  the  trial  court  in  in- 
structing the  Jury  that  the  burden  was  on 
appellants  to  prove  that  Solomon  Adams  was 
divorced  from  his  first  wife  before  be  mar- 
ried Frances  Schafer  is  complained  of  as  er- 
roneous. The  contention  must  be  sustained. 
The  burden  was  on  appellants  to  prove  a 
marriage  between  Solomon  and  Frances,  but 
not  to  prove  that  such  marriage  was  a  valid 
one.  A  presumption  that  the  marriage  was 
valid  would  arise  from  proof  that  it  was 
contracted,  and  the  bnrden  of  proving  to 
the  contrary  would  be  on  appellees.  This 
they  might  do  by  showing  that  Solomon  bad 
not  been  divorced  from  his  first  wife  at  the 
time  be  married  Frances.  The  rule  Is  a  well- 
established  one,  and  is  based  on  the  principle 
that  the  law  will  presume  morality  and  in- 
nocence rather  than  Immorality  and  guilt 
Niz»n  T.  Wichita  Land  &  Cattle  Co.,  84  Tex. 
408,  19  S.  W.  560;  Wlngo  v.  Rudder,  120  S. 
W.  1076;  Carroll  v.  Carroll,  20  Tex.  741; 
Ross  V.  Sparlcs,  79  N.  J.  Eq.  649,  83  Att. 
1118 ;  Gamble  v.  Rucker,  124  Tenn.  415,  137 
S.  W.  499;  McCord  v.  >IcCord,  13  Arts.  877, 
114  Paa  968;  Lyon  v.  Lash,  79  Kan.  342, 
99  Paa  598;  Parsons  v.  Grand  Lodge,  108 
Iowa,  6,  78  N.  W.  676;  19  A.  &  E.  Enc. 
Law,  pp.  1208,  1209. 

[2]  We  do  not  tldnk  the  court  erred  when 
he  refused  the  special  charge  set  out  in  the 
statement,  to  the  effect  that  the  burden  was 
on  appellees  to  prove  the  Invalidity  of  the 
maMage^  If  there  was  one,  existing  between 
Solomon  and  Frances  at  the  time  Solomon 
acquired  title  to  the  land  in  controversy. 
While  It  Is  true  that,  to  sustain  the  validity 
of  a  marriage  shown  to  have  been  contracted, 


a  presumption  wUl  be  Indulged  that  one  of 
the  spouses  was  divorced  from  a  spouse  liv- 
ing at  the  time  it  was  contracted,  the  pre- 
sumption Is  not  a  conclusive  one.  "If,"  said 
the  court  in  Stooksberry  v.  Swan  (Sup.)  22 
S.  W.  967,  "the  Uw  declares  the  weight 
that  shall  be  given  to  certain  evidence,  a 
court  may  so  Inform  a  Jury ;  but.  If  that  may 
be  overthrown  by  other  evidence,  then  It  be- 
comes the  duty  of  the  court,  if  evidence  tend- 
ing to  a  contrary  conclusion  be  introduced,  to 
leave  the  whole  question  of  fact  to  the  Jury." 
And  see  Hammond  v.  Hammond,  43  Tex.  Civ. 
App.  284,  94  S.  W.  1068,  where  the  court.  In 
disposing  of  a  contention  that  the  Jary 
should  have  been  Instructed  that  it  was  a 
presumption  of  law  that  the  party  had  been 
divorced  from  his  first  wife,  shown  to  have 
been  alive  when  the  second  marriage  was 
contracted,  said:  "Whatever  might  be  the 
right  of  a.  Jury  to  Indulge  such  presumption 
as  a  matter  of  fftct,  we  cannot  sanction  the 
contention  that  the  presumption  exists  as  a 
matter  of  law." 

[S,  4]  As  noted  In  the  statement  above,  the 
court  In  his  charge  to  the  Jury  predicated 
the  right  of  Frances  Adams,  If  she  was  law- 
fully the  wife  of  Solomon  Adams,  to  convey 
the  land  to  John  E.  Adams,  on  the  fact  that 
she  did  so  "to  pay  the  community  debts  of 
herself  and  Solomon  Adams,  or  to  provide 
necessities  for  herself  and  her  minor  chil- 
dren." Error  Is  not  assigned  on  this  portion 
of  the  charge,  but  it  is  nevertheless  urged 
that  it  was  erroneous  In  that  it  did  not  rec- 
ognize a  right  in  Frances  Adams,  after  she 
bad  been  permanently  abandoned  by  Solomon 
Adams,  to  sell  the  land  to  provide  necessaries 
for  herself,  but  required  the  Jury  also  to 
find  that  she  sold  it  to  provide  necessaries  for 
her  minor  children.  It  is  insisted,  and  we 
think  correctly,  that  there  was  no  testimony 
showing  she  then  had  minor  children.  Un- 
doubtedly the  charge  In  the  particular  speci- 
fied, for  the  reason  suggested,  was  erroneous, 
but,  in  the  absence  of  an  assignment  present- 
ing it,  we  would  not  because  of  the  error  l>e 
warranted  in  reversing  the  Judgment.  But 
error  is  assigned  on  the  refusal  of  the  court 
to  give  a  charge  requested,  telling  the  Jury 
If  she  and  Solomon  were  lawfully  married 
at  the  time  title  to  the  land  certificate  was 
acquired,  Frances  bad  a  right,  after  he 
abandoned  her,  to  sell  and  convey  the  land 
to  John  E.  Adams  to  provide  means  necessary 
for  her  support  On  another  trial  the  charge 
of  the  court  should  not  be  limited  as  specified, 
but  should  be  so  framed  as  to  require  the 
Jury  to  find  in  appellants'  favor,  if  they  be- 
lieve Frances  and  Solomon  were  lawfully 
married,  that  he  afterwards  permanently 
abandoned  her,  and  that  she  sold  and  convey- 
ed the  land  to  John  E.  Adams  for  the  purpose 
of  providing  means  necessary  to  her  support 

[5]  By  their  fourth  assignment,  appellants 
complain  of  the  refusal  of  the  court  to  give 
to  the  Jury  their  special  charge  No.  3.  Be- 
cause we  think  the  phase  of  the  case  present- 
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ed  by  tbe  charge  refused  was  sufficiently  cov- 
ered by  Instructions  the  court  gave,  tbla  as- 
stgnment  la  overruled. 

[I]  The  fifth  assignment.  In  which  appel- 
lants complain  of  the  action  of  the  court  In 
refusing  to  give  to  the  Jury  their  special 
charge  No.  4,  with  reference  to  a  ratification 
(as  claimed)  by  Solomon  Adams  of  the  act  of 
hlB  wife  Frances  In  conveying  the  land  to 
John  R  Adams,  also  Is  overruled.  We  do  not 
think  the  testimony  made  a  question  as  to 
estoppel  against  Solomon  Adams  and  those 
claiming  under  him. 

[7]  Over  appellants'  objection  thereto  6n 
the  ground  that  same  was  "incompetent,  im- 
material, and  irrelevant,"  the  court  permitted 
appellees  to  prove  by  the  witness  C.  C. 
Adams,  whose  title  they  had,  that  the  land 
in  controversy  was  not  occupied  by  any  one 
until  1881,  and  to  prove  that  he  (witness)  and 
other  parties  thereafterwards  lived  on  and 
cultivated  portions  of  it  Appellees  Justify 
the  action  of  the  court  on  the  ground  that 
the  testimony  was  admissible,  in  support  of 
their  plea  setting  up  tiOe  in  themselves,  un- 
der the  statute  of  limitations.  But  we  think 
their  contention  cannot  be  sustained,  and  that 
the  court  erred  in  admitting  the  testimony, 
in  view  of  the  agreement  on  the  part  of  ap- 
pellees that  appellants  held  "whatever  title 
to  the  land  tn  controversy  that  John  E. 
Adams  had  at  the  time  of  the  death  of  John 
E.  Adams,"  which,  it  was  further  agreed,  oc- 
curred August  6,  1870.  In  the  face  of  this 
agreement,  appellees  did  not  have  a  right  to 
show  title  In  themselves  by  force  of  the  stat- 
ute of  limitations,  based  on  occupancy,  etc., 
of  the  land  subsequent  to  the  date  of  the 
death  of  said  John  E.  Adams.  Therefore  the 
gbcth  and  seventh  assignments  are  sustained. 

[I,  9]  As  noted  In  the  statement  above,  ap- 
pellees were  permitted  to  prove  by  the  wit- 
ness C-  0.  Adams,  a  son  of  Solomon  Adams 
by  Matilda  Adams,  his  third  wife,  that,  at 
some  time  not  stated,  he  heard  his  father 
and  Vlcey  Adams,  his  first  wife,  declare,  with 
reference  to  their  separation,  that  "they  fell 
oat,  and  that  he  (Solomon)  taken  the  girl 
(Frances  Schafer)  and  left  the  country  and 
left  her."  Appellants  objected  to  this  testi- 
mony and  to  testimony  of  the  witness  Upton 
to  the  same  general  effect,  on  various  grounds, 
and  assign  as  error  the  action  of  the  cobrt 
in  admitting  same.  Without  inquiry  as  to 
whether  other  objections  urged  to  It  were 
tenable  or  not,  we  think  the  testimony  was 
Inadmissible  because  hearsay,  and  not  wlttiln 
rules  rendering  such  testimony  competent 
The  only  purpose  for  which  there  could  be 
even  the  pretense  of  a  reason  for  admitting  it 
was  to  prove  the  existence  of  an  illicit  re- 
lationship between  Solomon  Adams  and  Fran- 
ces Schafer  in  1824  or  1825.  In  view  of 
the  fact  that  the  record  is  silent  as  to  what 
relationship,  if  any,  existed  between  Solomon 
and  Frances  from  1824  or  1825,  when  they 
went  from  Tennessee  to  Alabama,  until  De- 


cember, 1837,  when  it  was  shown  they  Join- 
ed as  husband  and  wife  In  the  conveyance  of 
land  they  owned  in  Dallas  ccunty,  Ala.,  a 
majority  of  the  court  think  the  testimony 
referred  to  was  wholly  without  probative 
force  for  the  purpose  indicated,  when  con- 
sidered alone,  as  it  must  have  been;  for 
there  was  no  other  testimony  which  can  be 
said  to  have  tended  to  make  such  an  issUb. 
For  the  errors  pointed  out  the  Judgment 
is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 


PRUITT    T.    FROST-JOHNSON    LUMBER 

00.  OF  TEXAS. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  20,  leiS.) 

1.  Mabtkb  and  Sebvaktt  (S  103*) — Masteb's 

lilABILITT— SEBVANT'B    KNOWLEDOB   OF   DE- 

FECT— Tools  and  Appliances. 

Where  plaintiff,  a  foreman's  helper  in  a 
planing  mill,  with  the  duty  of  keeping  the  ma- 
chines adjusted  and  repaired,  knew  that  a  jam 
nut  was  defective  and  a  wrench  slipped  from 
it,  in  consequence  of  which  be  was  injured,  de- 
fendant's liability  could  not  have  been  predicat- 
ed on  the  defect  in  the  nut. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  175;  Dec.  Dig.  S  103.*] 

2.  Mastbb  Airn  Sebvant  ((  233*)— Masteb's 
litABiLirr— Tools  and  Appliances. 

Where  a  master  furnished  a  servant  wrench- 
es free  from  defects  and  reasonably  safe  for  use 
in  repairing  machines  in  a  planing  mill, .  and 
the  servant,  instead  of  using  one  of  them,  chose 
and  used  a  defective  wrench,  the  master  dis- 
charged his  duty  to  use  reasonable  care  to  pro- 
vide a  reasonably  safe  wrench. 

[Ed.  Note. — FOr  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  681,  684-^686,  701-742; 
Dec  Dig.  I  238.*] 

3.  Mabteb  and  Sebvant   ({  217*)— Mastbb's 
Llabilitt— Assumption  of  Risk. 

A  servant  who  knew  and  appreciated  the 
danger  involved  in  the  use  of  a  wrench  so  de- 
fective as  to  slip,  while  he  was  endeavoring  to 
loosen  a  nut,  yet  who  chose  such  a  wrench  when 
he  might  have  chosen  one  without  defect  and 
which  would  not  have  slipped,  assumed  the  risk 
of  injury  from  the  defect 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant   Cent  Dig.  S§  574-600;    Dec.   Dig.  i 

Appeal  from  District  Court,  Nacogdoches 
County;  Jno.  I.  Perkins,  Judge. 

Action  by  J.  A.  Pruitt  against  Frost-John- 
son Lumber  Company  of  Texas.  Judgment 
for  defendant  and  plataitlff  appeals^  Af- 
firmed. 

King  &  King,  of  Nacogdoches,  for  appel- 
lant. Blount  &  Strong,  of  Nacogdoches,  for 
appellee. 

WILLSON,  G.  J.  Lee  Johnson  had  charge 
of  the  operation  of  appellee's  planing  mill 
near  Nacogdoches.  Appellant  was  Johnson's 
"helper."  In  his  petition  appellant  alleged 
It  was  his  duty,  as  such  helper,  to  assist 
Johnson  in  the  work  of  keeping  the  several 
planing  machines  adjusted  and  repaired. 
January  24,  1912,  while  appellant  was  at- 
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temptliig,  with  a  wrench,  to  adjust  one  of 
said  machines,  as  a  result  of  a  failure  of  the 
wrench  to  hold  on  a  jam  nut  It  became  neces- 
sary to  turn,  apppellant's  right  hand  and  a 
jjortlon  of  his  right  forearm  were  thrown 
against  knives  revolving  In  the  machine,  and 
he  was  Injured.  In  his  petition  he  alleged  as 
negligence  on  the  part  of  appellee,  which  en- 
titled him  to  the  damages  be  sought  to  recov- 
er, (1)  that  the  wrench  "was  old  and  worn 
and  out  of  adjustment  by  wear  and  tear,  so 
that  it  would  not  fit  tightly  around  said  nut, 
the  mouth  of  said  wrench  being  so  worn  as 
to  become  too  wide  to  hold  closely  upon  said 
nut  when  placed  thereupon,  and  so  worn  that 
when  the  plaintiff  attempted  to  use  the  same 
upon  the  nut  the  wrench  refused  to  catch  or 
hold  the  nut  and  slipped  from  around  the 
same^  which  said  defect  in  said  wrench  was 
unknown  to  him,  but  was  known  to  defend- 
ant or  its  foreman  (said  Johnson),  or  could 
have  been  known  to  them  by  the  exercise 
of  proper  care  in  the  examination  and  in- 
spection of  said  wrench,  which  said  duty  the 
plaintiff  charges  the  defendant  had  negli- 
gently refused  to  perform";  and  (2)  that  the 
jam  nut  had  "become  corroded,  worn,  and 
covered  with  resin,  so  as  to  make  It  difficult 
for  the  wrench  furnished  to  hold  upon  said 
nut,  and  said  condition  permitted  the  wrench 
In  its  worn  and  defective  state,  when  placed 
upon  said  nut  for  the  purpose  of  moving  the 
same,  thereby  to  slip  from  off  said  nut, 
thereby  throwing  his  hand  into  said  machine 
as  aforesaid,  which  said  fact  was  unknown  to 
this  plaintiff,  but  which  said  .fact  was  known 
to  the  defendant,  or  could  have  been  known 
in  the  exercise  of  the  duty  of  examination 
and  inspection  Imposed  upon  it  by  law,  which 
said  examination  and  inspection  this  plaintiff 
charges  the  defendant  carelessly  and  negli- 
gently failed  to  perform." 

The  court  below,  after  hearing  the  testi- 
mony, told  the  jury  same  did  not  warrant  a 
verdict  in  appellant's  favor,  and  instructed 
them  to  find  for  appellee.  The  Jury  so  found. 
The  appeal  is  from  a  judgment  in  accordance 
vtritb  their  finding.  The  complaint  here  is 
that  the  court  erred  In  peremptorily  instruct- 
ing the  Jury  as  stated. 

At  the  time  he  was  injured  appellant  was 
46  years  old.  He  had  worked  in  planing 
mills  during  more  than  20  years  of  his  life, 
and  during  the  4  or  6  years  immediately  pre- 
ceding the  time  when  he  was  injured  had 
worked  in  appellee's  mill  as  "helper"  to  the 
foreman  in  charge  thereof.  It  was  a  part  of 
appellant's  duty  to  adjust  the  machines,  and 
if  he  found  a  Jam  nut  in  a  bad  condition  to 
put  in  a  new  one,  and  If  he  found  a  wrench 
to  be  in  a  bad  condition  to  either  have  it 
repaired  or  make  a  report  as  to  Its  condition 
to  the  foreman.  He  had  frequently  adjusted 
the  machine  in  question.  The  jam  nut  was 
defective  in  that,  as  appellant  testified,  it 
was  "worn  on  the  end."  Appellant  knew  it 
was  so  worn  before  be  attempted  to  turn  it 
on  the  occasion  when  he  was  injured.    The 


wrench  is  described  in  the  record  as  "a  34 
wrench,  an  open  set  wrench  at  both  ends." 
The  defect  in  It,  appellant  testified,  was 
that  It  "was  spread  at  the  mouth — it  was 
spread  about  i/i«  of  an  inch  or  a  little  bet- 
ter." It  was  one  of  several  wrenches  fur- 
nished by  appellee  for  use  in  taming  the 
nut.  Appellant  knew  that  some  of  tbe 
wrenches  were  defective  and  that  others  of 
them  were  not  defective.  "I  knew,"  he  tes- 
tified, "that  there  were  wrenches  there  that 
were  in  bad  shape  and  wrenches  that  were  In 
good  shape."  He  made  no  examination 
before  using  the  wrench  to  see  if  it  was  one 
of  the  defective  ones  or  not  "When,"  be 
testified,  "I  went  down  to  that  machine  and 
went  to  work  and  found  this  wrench  on  the 
machine,  I  went  immediately  to  using  it  I 
never  made  any  examination  of  it  I  made 
no  examination  of  it  at  all."  Both  the 
wrench  and  the  nut  were  exhibited  to  tbe 
court  and  jury,  and,  it  seems,  admitted  In 
evidence,  though  they  were  not  sent  to  this 
court.  Lee  Johnson,  the  foreman,  testified 
that  the  wrench  "if  properly  put  on  the  Jam 
nut  will  not.  slip  off."  This  was  not  denied 
by  appellant  He  testified  that  he  "could 
not  get  a  good  hold  on  the  nut"  because  of 
its  being  dose  to  the  wall  of  the  machine, 
and  he  did  not  know  what  kind  of  a  hold  he 
had  on  it  when  the  wrendi  slipped.  Appel- 
lant knew  the  danger  he  incurred  in  attempt- 
ing as  he  did  to  turn  the  nut  while  the  ma- 
chine was  in  operation.  "Those  knives,"  he 
said,  referring  to  the  ones  with  which  his 
hand  and  arm  came  In  contact  when  the 
wrench  slipped,  "are  revolving  knives.  The 
knives  are  in  the  open  where  yon  can  see 
them  when  the  hood  is  off.  lite  Jam  nut 
and  set  screw  are  about  6  inches,  I  guess, 
from  those  knives.  In  putting  the  wrench  on 
the  jam  nut  to  loosen  it,  if  you  would  turn 
it,  your  hand  would  go  in  towards  the  knives. 
My  hand  on  the  wrench  to  turn  the  Jam  nut 
would  be  approxtmately  8  or  10  Inches  from 
the  knives.  On  that  day  when  I  pushed  tbe 
wrench,  I  was  pushing  my  hand  directly 
towards  the  knives." 

We  think  the  testimony  referred  to  ang- 
gests  sufficient  reasons  why  the  Judgment 
should  not  be  disturbed. 

[1]  Negligence  on  the  part  of  appellee,  of 
which  appellant  had  a  right  to  complain, 
could  not  have  been  predicated  on  the  defect 
In  the  Jam  nut,  because,  as  he  testified,  he 
knew  it  was  defective,  and  because,  as  he 
further  testified,  it  was  bis  duty,  knowing 
it  was  defective,  to  replace  the  nut  with  a 
new  one.  Therefore  negligence,  if  there  was 
any  on  appellee's  part,  must  have  been  predi- 
cated on  tbe  defect  in  the  wrench. 

[2]  It  conclusively  appeared  that  appellee 
had  famished  appellant  wrenches  free  of 
defects  and  reasonably  safe  for  use  In  doing 
the  work  he  was  engaged  In  doing,  and  that 
appellant,  instead  of  using  one  of  them, 
chose  and  used  tbe  one  in' question.    It  would 
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seem  that  appellee,  baring  furnished  such 
wrenches,  bad  dL<«harged  the  duty  It  owed  to 
apiwllant  to  use  reasonable  care  to  provide 
for  his  use  In  turning  the  Jam  nut  a  wrench 
reasonably  safe  for  the  purpose,  and  that,  if 
It  violated  a  duty  It  owed  to  blm,  It  was  one 
be  did  not  rely  uiion  as  a  ground  for  the 
recovery  songht — that  Is,  either  to  separate 
and  remove  the  defective  wrenches  from 
those  not  defective,  or  to  instruct  him  bow 
to  distinguish  between  them.  Had  negli- 
gence in  this  respect  been  alleged,  a  suffi- 
cient answer  to  tlie  charge,  perhaps,  would 
have  appeared  in  testimony  showing  the 
wrenches  to  have  been  simple  tools,  with  the 
use  of  whl<^  appellant  was  entirely  familiar, 
and  defects  in  which  he  should  have  discov- 
ered. 

[3]  There  is  another  view  to  be  taken  of 
the  testimony,  which,  it  seems  to  us.  Justi- 
fied the  course  pursued  by  the  court,  and  that 
la  that  it  conclusively  appeared  that  appel- 
lant was  in  the  attitude  of  having  assumed 
the  risk  he  incurred  in  using  the  defective 
wrench.  He  knew  and  fully  appreciated  the 
danger  involved  in  the  use  of  a  wrench  so 
defective  as  to  slip  while  he  was  endeavoring 
to  loosen  the  not,  yet  he  chose  such  a  wrench 
when  he  might  have  chosen  one  without  de- 
fects which  would  not  have  so  slipped. 

We  think  the  court  did  not  err  as  claimed. 
Therefore  the  Judgment  is  affirmed. 


ORISWOI/D  et  aL  v.  COMER  et  aL 

(Oonrt  of  C9vU  Appeals  of  Texas.     Galveston. 
Oct.  24,  1913.     On  Motion  for  Re- 
hearing Nov.  13,  1913.) 

1.  Advkbbe  PossEssion  n  79*)— Colob  of  Ti- 

TLB— SUFnCIERCY    OF    DEED. 

A  tax  deed  which  correctly  described  a 
tract  of  land  by  metes  and  boands  and  which 
further  identified  it  by  reference  to  the  correct 
abstract  number  was  not  insufficient  as  a  basis 
for  prescription  under  the  five-years  statute  be- 
cause it  referred  to  the  survey  thereof  as  in 
tlie  name  of  S.,  whereas  the  patent  was  issued 
to  the  heira  of  S.'s  assignee,  and  incorrectly 
referred  to  the  certificate  number ;  especially 
where  it  did  not  appear  that  the  survev  was 
not  marked  on  the  county  map  as  the  S.  sur- 
vey. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  459-462;  Dec.  Dig.  | 
79.*] 

2.  Advebbe  Possession  (8  95*)— Sutmcienct 
OF  Evidence— Payment  of  Taxes. 

Where  in  trespass  to  try  title  it  did  not 
appear  that  no  other  evidence  was  introduced 
to  show  the  payment  of  taxes,  the  evidence  was 
not  insufficient  to  show  such  payment  merely 
because  the  tax  receipts,  which  otherwise  cor- 
rectly described  the  land,  gave  a  wrong  certifi- 
cate number,  as  the  payment  of  taxes  could 
have  been  shown  by  circumstances. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  530-682;  Dec.  Dig.  § 
96.*] 

3.  Advkbsk   Possession    (f   79*)— Colob   of 
TiTt*— Sufficiency  of  Deed. 

Where  the  heirs  of  the  bolder  of  a  duly  re- 
corded tax  deed  by  partition  deed  partitioned 


bis  land,  the  possession  of  one  of  the  heirs 
thereafter  was  under  a  registered  deed  within 
the  meaning  of  the  five-years  statute,  though 
she  did  not  record  her  own  deed,  since  she  could 
prescribe  under  her  ancestor's  deed  as  to  the 
whole  tract  and  not  merely  as  to  her  distribu- 
tive share  thereof. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §{  459-462;  Dec.  Dig.  { 
79.*] 

4.  Exectttobs  and  Advinistbatobs  ({  152*) 
—Accounting  and  Settlement— Evidence 
OF  Settlement. 

Where  in  1874  the  property  of  an  estate 
was  partitioned  by  the  probate  court  among  the 
heirs,  except  as  to  a  particular  tract,  as  to 
which  the  administration  was  kept  open,  and 
the  court  retained  jurisdiction,  which  tract  was 
sold  under  the  order  of  the  court  in  1876,  the 
administrator  in  1877  filed  his  application  for 
final  discharge,  and  the  records  of  the  court 
showing  what  other  proceedings  were  taken 
were  destroyed  by  fire,  the  facts  sufficiently 
showed  that  the  administration  had  been  clos- 
ed before  1881,  when  the  administrator  bought 
land  awarded  to  one  of  the  heirs  in  the  parti- 
tion of  1874,  at  a  tax  sale,  and  that  no  fidu- 
ciary relation  then  existed  between  him  and 
such  heir. 

[Ei.  Note.— For  other  cases,  see  Elxecutors 
and  Administrators,  Cent.  Dig.  SI  621-628; 
Dec.  Dig.  I  152.*] 

.I.  Executobs  and  Administratobs  (I  152*) 

— PUBCHASK    OF  PBOFEBTY   BT   ADMINISTBA- 
TOB. 

Where  certain  land  of  a  decedent  was  par- 
titioned among  his  heirs  by  the  probate  court, 
that  set  apart  to  one  of  the  heirs  ceased  to  be 
the  property  of  the  estate,  the  administrator 
ceased  to  have  any  control  thereover,  and  was 
not  bound  to'  pay  the  taxes  thereon,  or  do  any- 
thing to  protect  the  rights  of  the  heir,  even 
though  the  administration  had  not  been  closed; 
and  hence  he  could  purchase  the  property  at  a 
tax  sale  tliereot 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Cent.  Dig.  IS  621-628; 
Dec.  Dig.  {  152.*] 

6.  Advebse   Possession    (S   31*)  —  Goncbal- 

KENT  OF  Possession. 

Where  a  tax  sale  was  publicly  made,  the 
tax  deed  promptly  recorded,  and  the  heirs  of 
the  bolder  of  the  deed  thereafter  partitioned 
his  land,  the  failure  of  one  of  the  heirs  to  re- 
cord the  partition  deed  or  to  put  leases  thereof 
by  her  under  which  her  lessees  took  actual  pos- 
session on  record,  did  not  show  fraud  or  a  con- 
cealment of  her  claim  of  ownership, 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session,  Cent   Dig.   i|   128-133;    Dec.   Dig.   { 

7.  Advkbsb  Possession  (J  79*)— Colob  of  Ti- 

TLB— SUFFIOIBNOY  OF  DeED. 

For  a  tax  deed  to  be  sufficient  as  a  basis 
for  prescription  nnder  the  five-years  statute,  all 
the  prerequisftes  of  the  law  need  not  be  com- 
plied with  in  making  the  tax  sale. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ii  459-462;  Dec.  Dig.  i 
79.*] 

8.  Advebse  Possession  (i  22*)— Suffioienoy 
OF  Possession. 

A  person  who  fenced  land  and  used  it  con- 
tinuously, exclusively,  peaceably,  and  notorious- 
ly for  a  pasture  for  live  stock  had  sufficient 
possession  thereof  within  the  five-years  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session;   Cent  Dig.  {  111;    Dec.  Dig.  i  22.*] 
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On  Motion  for  Rebearins. 

9.  Advebbk  Possession  (§  80*)— Color  of  Ti- 
tle—ScmciENCT  OF  Deed. 

Under  the  five-years  statute  of  Umitationa, 
which  requires  the  adverse  possession  relied  up- 
on to  give  title  to  be  under  a  deed  duly  regis- 
tered, the  deed  must  describe  the  land  with  suf- 
ficient certainty  to  identify  It 

[E3d.  Note. — For  other  cases,  see  Adverse  Pos- 
session,  Cent  Dig.  §§  463^7;    Dec.   Dig.   | 

10.  Deeds  (§  111*)— Descbiftioh  of  Pbopeb- 

Xr— REPXTQNANCy. 

Where  by  the  rejection  of  a  false  and  im- 
possible part  of  a  description  wliich  is  repug- 
nant to  the  general  intention  of  a  deed  a  per- 
fect description  will  remain,  the  false  part 
should  be  rejected  and  effect  given  to  the  deed. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  i§  30&^16,  334,  33§j   Dec  Dig.  {  111,*] 

Appeal  from  District  Court,  Chambers 
County;  L.  B.  Higbtower,  Judge. 

Trespass  to  try  title  by  D.  B.  Qrlswdli  and 
others  against  Mrs.  C.  C.  Coiner  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeaL    Affirmed. 

B.  J.  McMurrey,  of  Anahnac,  and  Marshall 
ft  Harrison,  of  Liberty,  for  appellants.  W. 
R.  Anderson,  of  Carthage,  and  E.  B.  Pickett, 
Jr.,  and  Stevens  &  Stevens,  all  of  Liberty,  for 
appellees. 

REESE,  J.  This  Is  an  action  of  trespass 
to  try  tiUe,  Instituted  by  D.  E.  Griswold 
and  others  against  Mrs.  C.  C.  Comer,  the 
Old  Blver  Rice  &  Irrigation  Company,  J.  T. 
Bayliss,  Joseph  Raper,  and  Oscar  J.  Petty, 
to  recover  a  certain  320  acres  of  land,  the 
east  half  of  a  section  patented  to  the  heirs  of 
Ellas  Griswold.  The  plaintiffs  also  claimed 
damages  by  way  of  rents  for  two  years  pre- 
ceding the  Institution  of  the  suit 

Old  River  Rice  ft  Irrigation  Company  an- 
swered by  general  denial,  and  alleged  that  it 
bad  cultivated  the  land,  for  the  term  during 
which  rents  were  claimed,  through  Its  ten- 
ants. Other  defendants  adopted  this  as  their 
answer,  except  O.  G.  Comer,  who  pleaded  not 
guilty  and  the  statute  of  limitation  of  five 
and  ten  years.  Mrs.  Comer  claimed  the  ti- 
tle. The  other  defendants  w^e  her  tenants. 
The  case  was  tried  without  a  Jury,  resulting 
In  a  Judgment  for  defendants  on  Mrs.  Com- 
er's limitation  plea  of  five  years.  From  the 
Judgment,  plaintiffs  appeal.  The  court  pre- 
pared and  filed  conclusions  of  fact  and  law. 
The  findings  of  fact  are  supported  by  the 
evidence  and  are  adopted  by  us. '  They  are  as 
follows : 

"I  find  that  the  land  described  In  plaintiffs' 
petition  was  patented  to  the  heirs  of  Ellas 
Griswold  on  the  17th  day  of  January,  1862. 
I  further  find  that  S.  A.  Miller  was  adminis- 
trator of  the  estate  of  Ellas  Griswold,  and 
that  as   such   administrator,    on  the 


day  of  September,  1874,  in  the  district  court 
of  Houston  county,  Ter.,  where  said  admin- 
istration was  pending,  a  partition  was  had 
of  all  the  property  and  lands  of  said  estate. 


save  and  except  a  claim  of  640  acres  of  land 
situated  In  Madison  county,  Tex.,  known  as 
the  A.  Boatwrlght  survey. 

"I  find  that  said  court,  at  the  time  of  said 
partition  in  September,  1874,  retained  Juris- 
dlctton  of  said  estate  in  order  to  litigate  a 
claim  to  said  Boatwrlght  survey,  and  tliat 
the  remainder  of  the  estate,  including  tlie 
land  in  controversy,  was  partitioned  as  afore- 
said by  said  court  in  September,  1874,  and 
that  said  land  in  controversy  was  set  aside 
to  Ambrose  Griswold,  an  heir  and  son  ot 
Ellas  Griswold,  deceased,  as  his  distribntiTe 
share  of  said  estate  thus  partitioned. 

"I  find  that  Ambrose  Griswold  died  about 
the  6th  day  of  December,  1906,  and  that  tbe 
plaintiffs  are  lawful  heirs.  I  further  find 
that  neither  Ambrose  Griswold  nor  his  said 
heirs  have  ever  resided  in  Texas,  bat  have 
always  resided  in  the  states  of  Missouri  and 
Illinois.  I  further  find  that  daring  the  year 
1877,  S.  A.  Miller,  administrator  of  said  es- 
tate, filed  his  application  for  final  discharge, 
and  that  in  1876,  acting  under  an  order  of 
the  court  having  Jurisdiction  of  said  estate, 
the  said  S.  A.  Miller,  as  administrator,  sold 
the  A.  Boatwrlght  survey  of  land  situated  in 
Madison  county,  Tex. 

"I  further  find  that  all  of  the  probate  rec- 
ords and  court  records  of  Houston  county 
have  been  destroyed  by  fire,  save  and  except 
said  decree  of  partition  and  said  application 
by  said  administrator  for  final  discharge. 

"From  the  foregoing  facts  the  presumption 
arises  that  the  administration  of  said  estate 
was  closed  and  the  administrator  discharged 
prior  to  the  3d  day  of  May,  1881.  I  farther 
find  that  S.  A.  Miller,  on  the  3d  day  of  May, 
1881,  purchased  the  land  in  controversy  at 
tax  sale,  and  that  a  deed  properly  describing 
the  land  was  executed  to  him  by  the  tax 
collector  of  Chambers  county  on  the  Sd  day 
of  May,  1881,  which  deed  was  duly  recorded 
upon  the  deed  records  of  Chambers  county, 
Tex.,  the  same  year.  I  further  find  that  none 
of  the  plaintiffs  had  any  actual  knowledge  of 
said  tax  sale  untU  shortly  before  the  Instl- 
tntion  of  this  suit 

"I  find  that  after  the  death  of  S.  A.  Mil- 
ler, about  the  17th  day  of  August,  1897,  the 
estate  of  S.  A.  Miller  was  partitioned  among 
his  several  heirs  by  partition  deed,  and  the 
land  in  controversy  described  by  said  tax 
deed  was  conveyed  by  the  other  heirs  of  S. 
A.  MiUer  to  one  of  his  heirs,  to  wit,  Amelia 
Miller,  who  is  now  the  defendant  Mrs.  C.  C 
Comer,  and  that  said  deed  was  duly  register- 
ed in  Chambers  coimty,  Tex.,  on  the  4th  day 
of  September,  1911. 

"I  further  find  tliat  from  the day  of 

October,  1904,  the  defendant  Mrs.  G.  C  Comer 
has  had  enclosed,  used,  and  held  in  peace- 
able adverse  possession  the  land  in  contro- 
versy up  to  the  present  time,  and  that  said 
defendant,  Mrs.  C.  C.  Comer,  formerly  Amelia 
Miller,  has  paid  all  taxes  on  said  land  annn- 
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ally  aa  the  same  accraed  dnring  said  occa- 
pancy  by  her." 

[1]  The  first  aaslgninent  of  error  assails 
the  Jndgment  on  the  groimd  that  the  tax  col- 
lector's deed  to  S.  A.  MlUer  does  not  describe 
the  land  In  oontroversy  and  did  not  afford  a 
basis  for  prescription  under  the  five-years 
statute.  The  findings  of  fact  do  not  show  the 
facts  with  regard  to  this  deed  which  are 
niged  as  a  basis  for  this  assignment,  but 
simply  that  the  deed  properly  described  the 
land.  The  record  shows  that  the  land  was 
patented  to  the  heirs  of  Ellas  Grlswold,  as- 
signee of  George  U.  Short,  patent  No.  370, 
certificate  No.  436,  issued  to  George  TU  Short 
Tbe  tax  collector's  deed  to  S.  A.  MUler,  un- 
der whom  Mrs.  C  G.  Comer  claims  title,  de- 
scribes the  land  as  "320  acres,  the  east  half 
of  a  640-acre  survey  in  the  name  of  George 
h.  Short,  abstract  No.  228,  certificate  No.  426," 
followed  by  a  full  description  of  the  320 
acres  by  metes  and  bounds,  definitely  and 
accurately  describing  the  east  half  of  the 
640  acres  described  in  the  patent  This  par- 
ticular description,  if  taken  alone,  clearly  and 
nnmlstakably  Identifies  the  land.  Appellants' 
contention,  as  presented  in  the  assignment 
Is  based  upon  the  reference  in  the  deed  to 
the  survey  as  in  the  name  of  George  Li.  Short 
when  the  patent  was  issued  to  the  heirs  of 
Ellas  Grlswold,  assignee  of  George  Ii.  Short 
and  the  further  fact  that  the  certificate  is 
referred  to  as  No.  426,  while  the  correct  num- 
ber is  436,  as  shown  by  the  patent  These 
mistakes  are  unimportant  in  view  of  the  un- 
mistakably correct  description  and  identifi- 
cation of  the  land  by  the  particular  descrip- 
tion contained  in  the  field  notes.  It  may  be 
tliat  the  survey  was  marked  on  the  county 
map  as  the  George  h.  Short  The  record 
does  not  show.  All  of  the  witnesses  refer  to 
It  as  the  George  L.  Short  survey.  The  tax 
collector  so  speaks  of  It  identifying  further 
by  giving  the  correct  abstract  number  and 
tbe  particular  description  by  field  notes, 
showing  metes  and  bounds.  The  description 
was  clearly  suffldent  to  convey  tbe  land  in 
amtroversiy,  and  the  record  thereof  was  suf- 
ficient notice  to  the  true  owner,  under  the 
fire-years  statute  of  limitation.  In  construing 
the  deed  the  "falsa  demonstratio"  would  be 
discarded,  and  regard  only  had  to  the  correct 
description  afforded  by  the  field  notes.  Ar- 
amboU  v.  Sullivan,  80  Tex.  610, 16  S.  W.  436. 
In  the  light  of  the  evidence,  the  reference 
to  the  survey  as  In  the  name  of  George  L. 
Short  really  serves  more  clearly  to  identify 
tbe  land.  In  all  the  cases  cited  by  appellants 
in  support  of  their  contention  there  was  no 
particular  description  by  which  the  land 
Mold  he  Identifled.  They  have  no  application 
to  tbe  present  case.  The  assignment  and  the 
tereral  propositions  thereunder  are  over- 
ruled. 

W  It  is  contended  by  appellants  under 
their  second  assignment  of  error  that  the 
evidence  was  insuffldent  to  support  appel- 
lee's claim  of  title  under  the  five-years  stat- 


ute, because  in  the  tax  receipt  a  wrong  certifi- 
cate number  is  given.  The  receipts  otherwise 
correctly  described  the  land,  and  the  evi- 
dence was  sufficient  to  show  payment  of 
taxes  under  the  statute.  The  court  finds 
that  the  taxes  were  paid.  This  could  have 
been  shown  by  circumstances.  Watson  v. 
Hopkins,  27  Tex.  642;  Irvine  v.  Grady,  85 
Tex.  120,  19  S.  W.  1028.  No  objection  was 
made  to  the  Introduction  in  evidence  of  the 
tax  receipts,  so  far  as  is  shown  by  the  briefs, 
nor  does  it  appear  that  no  other  evidence 
was  introduced  to  show  such  i)ayment  Tbe 
assignment  is  overruled. 

[3]  It  appears  from  the  court's  findings 
that  tbe  defendant  Mrs.  Comer  was  one  of 
the  children  of  S.  A.  Miller,  the  grantee  in 
the  tax  deed,  who  was  dead,  and  one  of  the 
distributors  of  his  estate,  and  that  after 
MlUer's  death,  "and  about  August  17,  1807, 
his  estate  was  partitioned  among  his  several 
heirs  by  partition  deed,  and  the  land  in 
controversy  described  by  said  tax  deed  was 
conveyed  by  the  other  heirs  of  S.  A.  Miller 
to  one  of  his  heirs,  to  wit  Amelia  Miller, 
who  is  now  the  defendant  Mrs.  C.  C.  Comer, 
and  that  said  deed  was  duly  registered  in 
Chambers  county  on  September  4,  1911." 
This  was  after  the  institution  of  this  suit 
Tbe  actual  possession  of  the  land  upon 
which  the  limitation  claim  is  based  began  in 
October,  1904.  The  suit  was  begun  June  5, 
1911.  By  appropriate  assignments  of  error 
appellants  present  the  contention  that  under 
the  facts  stated,  except  as  to  her  distributive 
interest  as  one  of  the  heirs  of  S.  A.  Miller 
(either  one-sixth  or  one-eighth),  Mrs.  Comer 
could  not  prescribe  under  the  deed  to  Miller, 
which  was  duly  registered  in  1881;  but 
that  as  to  the  remainder  of  the  tract,  she 
held  title  under  the  deed  from  the  other 
heirs,  which  was  not  registered  until  after 
this  suit  was  filed,  from  which  the  legal 
conclusion  is  asserted  that  except  as  to  her 
distributive  share,  her  possession  was  not 
under  a  registered  deed  as  required  by  tbe 
five-years  statute. 

We  think  this  case  falls  within  tbe  general 
principle  which  was  relied  on  in  tbe  case  of 
McLavy  V.  Jones,  31  Tex.  Civ.  App.  354,  72 
S.  W.  407,  decided  by  this  court  the  opinion 
being  by  Chief  Justice  Garrett  Writ  of  er- 
ror was  denied  by  the  Supreme  Court  Stat- 
ed generally,  tbe  facts  in  that  case  were  as 
follows:  The  land  in  controversy  was  part 
of  the  estate  of  Byrd  Eastham,  who  died 
leaving  a  widow,  who  was  his  executrix  with- 
out bond  with  power  to  sell  real  estate,  etc., 
and  several  children,  among  them  Mrs. 
Jones,  the  appellee.  The  deed  of  the  land  in 
controversy  to  Byrd  Eastham  was  recorded 
in  1878.  He  died  in  1883.  By  his  will  East- 
ham devised  one  half  of  his  estate  as  com- 
munity property  to  his  widow,  and  the  other 
half,  share  and  share  allke^  to  his  children. 
On  August  17,  1886,  the  probate  court  ap- 
proved a  report  of  partition  filed  in  the  estate 
by    the   executrix,    setting   apart  to   Mrs. 
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Jones  the  land  In  controversr,  and  ordered 
that  all  the  right,  title,  and  Interest  of  the 
other  heirs  In  and  to  said  land  be  divested 
out  of  them  and  be  vested  in  her,  and  that 
the  executrix  deliver  the  same  to  her  as  her 
share  of  the  estate.  About  March  1,  1886, 
the  executrix  took  possession  of  this  tract 
by  tenant  This  tenant  so  held  possession 
until  the  land  was  set  apart  to  Mrs.  Jones, 
when  he  continued  to  hold  it  for  her  until 
1897.  The  taxes  were  paid  up  to  1886  by 
the  estate,  and  from  1886  to  1897  by  Mrs. 
Jones.  We  quote  from  the  opinion:  "We 
are  of  the  opinion  that  the  plea  of  the  stat- 
ute of  five-years  limitation  was  sustained  by 
the  evidence  Byrd  Eastham  claimed  the 
land  under  a  deed  duly  acknowledged  and 
recorded.  The  deed  was  dated  February  14, 
1876,  and  was  filed  for  record  May  29,  1876. 
Payment  of  taxes  by  him  was  shown  to  have 
been  made  from  1880  to  his  death,  and  by 
his  executrix  to  1886,  when  the  land  was 
set  apart  to  his  heir  and  devisee,  the  defend- 
ant Helen  M.  Jones,  as  a  part  of  her  share 
of  the  estate.  The  taxes  were  shown  to  have 
been  paid  by  the  defendants  from  1886  to 
1897,  inclusive.  Possession  under  the  deed 
to  Byrd  Eastham  was  commenced  by  bis 
executrix  March  1,  1886,  and  on  August  17, 
1886,  the  date  of  the  order  of  the  probate 
court,  it  was  commenced  by  the  defendants, 
and  continued  for  more  tban  ten  years,  ac- 
companied by  payment  of  taxes.  Helen  M. 
Jones,  as  the  heir  and  devisee  of  Byrd  East- 
ham, could  prescribe  under  the  deed  to  him 
without  regard  to  the  order  of  the  probate 
court  Motley  ▼.  Com  (Tex.  Sup.)  11  S. 
W.  850;  Garotbers  v.  Govington,  27  8.  W. 
1040;  Foster  t.  Johnson,  89  Tex.  640,  36  S. 
W.  67;  Fossett  t.  McMahan,  74  Tex.  546,  12 
S.  W.  324;  Olive  v.  Bevil,  55  Tex.  423;  Coch- 
rane ▼.  Farris,  18  Tex.  850.  The  purpose  of 
the  statute  requiring  possession  under  a  re- 
corded deed  is  to  give  notice  of  the  character 
of  the  adverse  possession,  and  it  must  be 
such  as  is  required  in  the  registration  of 
deeds,  and  the  right  of  the  party  in  posses- 
sion to  prescribe  may  be  derived  from  a  deed 
to  a  predecessor  in  title  in  privity  with 
whom  he  holds." 

The  court  in  the  opinion  recognises  fully 
the  doctrine  of  the  cases  dted  by  appellant 
(Sorley  v.  Matlock,  79  Tex.  306,  15  S.  W.  261 ; 
Porter  v.  Chronister,  58  Tex.  66,  and  others) 
but  in  distinguishing  the  case  under  con- 
sideration proceeds:  "Helen  M.  Jones  was 
the  heir  and  devisee  of  Byrd  Eastham.  As 
such  she  took  the  legal  title  by  devise  and  in- 
heritance. The  will  disposed  of  the  proper- 
ty in  accordance  with  the  statute  of  de- 
scent and  distribution,  but  this  fact  does  not 
affect  the  principle  involved,  as  the  will  Is 
not  such  a  muniment  of  title  as  is  required 
by  the  law  of  registration  to  be  recorded  in 
the  record  of  deeds." 

There  are  only  two  grounds  upon  which 
this  case  can  be  distinguished  from  the 
present  case.    And  those  are  the  possession 


of  the  executrix  prior  to  the  partition,  and 
the  fact  that  the  partition  in  that  case  was 
made  in  probate  proceedings,  while  in  the 
present  case  It  was  done  by  a  deed  of  tbe 
other  heirs  to  Mrs.  Comer.  So  far  as  tbls 
prior  possession  is  concerned  the  court  seems 
to  lay  no  stress  upon  it  The  law  has  no  re- 
gard to  any  possession  except  that  which  Is 
held  during  the  five  years  necessary  to  create 
the  bar.  The  possession  prior  or  subsequent 
to  that  is  of  no  importance.  We  think  it 
clear  from  tbe  reasons  given  In  the  opinion 
that  it  would  have  made  no  difference  if  tbe 
first  possession  had  been  by  Mrs.  Jones  after 
the  property  was  set  apart  to  her  in  tbe  par- 
tition. As  to  the  other  point  of  difference, 
we  do  not  think  the  case  can  be  distinguished 
on  that  ground.  Equally  in  that  case  as  fh 
this  it  might  be  said  that  Mrs.  Jones  only 
held  her  distributive  interest  as  one  of  tbe 
heirs  and  devisees  under  the  will,  under  tbe 
recorded  deed  to  Byrd  Eastham,  and  that  as 
to  the  distributive  interest  of  the  other 
heirs,  after  the  partition  and  when  she  took 
possession,  she  held  under  the  partition  de- 
cree. The  law  makes  no  concession  in  tbe 
matter  of  a  claim  of  title  under  the  five-years 
statute  to  one  who  claims  under  some  title 
which  is  not  capable  of  registration,  if  the 
partition  decree  comes  within  that  class.  He 
must  hold  under  a  registered  deed.  An  equi- 
table title,  good  against  the  world  but  not 
capable  of  registration,  cannot  be  made  the 
basis  of  prescription.  The  court  held  that  in 
that  case  the  registered  deed  to  Byrd  East- 
ham was  Buffldent  basis  fOr  Mrs.  Jones* 
claim  under  the  five-years  statute  to  tbe  en- 
tire tract  By  the  same  reasoning,  we  are 
unable  to  see  why  the  registered  deed  to  S. 
A.  Miller,  Mrs.  Comer's  father,  in  privity 
with  whom  she  claims  to  exactly  the  same 
extent  that  Mis.  Jones  claimed  in  privity 
with  Byrd  Eastham,  her  father,  would  not 
afford  lawful  basis  for  prescription  under 
the  statute.  So  far  as  the  notice  to  appel- 
lants Is  concerned,  and  that  is  the  purpose  oT 
this  requirement,  we  think  Mrs.  Comer's  pos- 
session, tbe  fact  that  she  was  one  of  Uie 
heirs  of  S.  A.  Miller,  together  with  the  record 
of  the  deed  to  Miller  and  payment  of  taxes, 
afforded  appellants  all  the  notice  reqtiired 
by  the  statute.  We  are  of  tbe  opinion  that 
the  court  did  not  err  in  the  matter  complain- 
ed of  In  the  assignment  referred  to. 

[4, 61  S.  A.  Miller  was  administrator  of 
tbe  estate  of  Eaias  Oriswold.  In  1874  all  of 
the  property  of  the  estate  was  partitioned  by 
the  probate  court  among  his  heirs,  except  a 
claim  to  640  acres  of  land  In  Madison  coun- 
ty, and  tbe  administration  was  kept  oi>en, 
and  the  court  retained  jurisdiction  of  the 
estate  In  order  to  litigate  such  claim.  There- 
after in  1876,  acting  under  the  order  of  the 
court  the  administrator  sold  tbls  Madison 
county  land.  In  1877  the  administrator  filed 
In  said  court  his  application  for  final  dis- 
charge. All  of  the  records  of  said  court  were 
destroyed  by  fire  in  1886.    In  the  partition  of 
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all  the  property  of  the  estate  In  1874,  the 
tract  of  land  in  question  was  set  apart  to 
Ambtwe  Grlswold.  The  plaintiffs  are  his 
iielia  The  conrt  did  not  err  in  finding  from 
the  above  facts  that  the  administration  had 
been  dosed  before  1881,  when  Miller  Imnght 
the  land  in  controversy,  and  tiiat  no  fldu- 
ciaiy  relation  existed  between  Miller  and 
the  heiiB  that  would  prevent  his  bnying  this 
property  at  tax  sale.  The  facta  present  a 
different  and  a  much  stronger  case  than  a 
mere  absence  of  any  action  taken  In  the 
administration.  The  affirinative  facts  that 
ail  of  the  property  was  partitioned  in  1874, 
except  the  claim  to  the  Madison  connty  land, 
wbich  was  sold  In  1876,  leaving  nothing 
farther  to  be  done  in  the  administration,  fol- 
lowed by  the  filing  of  the  application  to  be 
discharged  by  the  administrator  in  1877,  in 
view  of  the  farther  fact  that  the  destruction 
of  the  records  in  1885,  rendering  it  imi>08si- 
ble  to  furnish  by  the  records  proof  of  that 
fact,  afforded  sufficient  grounds  for  the  find- 
ing that  such  application  was  acted  upon  and 
the  administration  closed.  Obviously  this 
iras  the  proper,  and  the  only  proper,  thing 
to  do.  But  the  right  of  Miller  to  buy  does 
not  depend  upon  this.  Whether  the  admin- 
istration was  closed  and  the  administrator 
dlsdiarged,  as  found,  or  not,  all  the  property 
of  the  estate  was  partitioned  among  the 
heirs  in  1874,  and  the  land  in  controversy 
was  then  set  apart  to  Ambrose  Oriswold. 
By  this  act  this  property  ceased  to  be  the 
property  of  the  estate.  The  administrator 
ceased  to  have  any  control  over  it,  or  the  pro- 
bate court  to  have  any  further  Jurisdiction 
of  it  Henderson  v.  Lindley,  75  Tex.  185  [12 
S.  W.  979].  Having  no  control  over  the 
property,  it  was  not  the  duty  of  the  adminis- 
trator to  pay  the  taxes,  or  to  do  anything  to 
protect  the  rights  of  the  owner,  whose  abso- 
lute property  it  had  become.  So  far  as  Mil- 
ler was  concerned,  even  if  the  administration 
had  not  been  dosed,  he  stood  in  no  other 
relation  to  this  property  than  he  did  to  any 
other  property  belonging  to  Ambrose  Oris- 
wold. Owing  the  owner  no  duty  which  the 
law  could  recognize  in  the  matter,  he  bad 
the  same  right  to  buy  this  property  as  any 
one  else.  There  was  no  fraud,  no  conceal- 
ment of  any  fact  on  his  part  Miller  had 
notblng  to  do  with  its  being  offered  for  sale, 
whidi  was  done  by  a  public  officer  in  the  dis- 
diarge  of  his  lawful  duty.  "There  is  an  ex- 
ception to  the  general  rule  that  one  who 
occupies  a  fldudary  relation  may  not  law- 
fully purchase  the  property  of  bis  correlate 
for  his  own  benefit,  as  well  established  as  the 
role  itself.  It  is  that  an  agent  or  trubtee 
may  lawfully  buy  the  property  of  his  prind- 
pal  or  cestui  que  tmst  at  a  judldal  sale 
caused  by  a  third  party  which  he  has  no 
part  in  procuring  and  over  which  he  can 
exercise  no  control."  39  Cyc.  185.  But  it 
is  not  necessary  to  invoke  this  prindple  in 
the  present  case.  Under  no  ^lew  of  the  facts 
dm  Miller  occupy  towards  the  owner  of  this 


property,  at  the  time  of  the  tax  sale  or  with 
regard  to  the  tax  sale,  any  fiduciary  or  trust 
relation  whatever.  What  we  have  said  dis- 
poses of  the  questions  presented  by  the 
fourth,  fifth,  sixth,  and  seventh  assignments 
of  error,  and  the  several  propositions  there- 
under, which  are  overruled. 

[I]  The  eighth  assignment  of  error  is  with- 
out merit  There  was  no  concealment  by  ap- 
pellees of  any  fact  with  regard  to  their 
daim  of  title.  The  tax  sale  was  pnbUcly 
made,  and  the  tax  deed  promptly  recorded. 
Certainly  there  Is  not  a  hint  of  fraud.  No 
purpose  to  conceal  her  claim  of  ownership  by 
Mrs.  Ck>mer  can  be  inferred  from  the  fact 
that  she  did  not  put  her  leases  on  record, 
under  which  the  lessees  Indosed  the  land  and 
took  actual  possession.  Nor  from  the  fact 
that  she  did  not  put  on  record  the  partition 
deed.  Certainly  the  facts  show  that  the 
slightest  diligence  on  the  part  of  appellants 
would  have  enabled  them  to  learn  of  this 
adverse  claim,  and  of  its  active  assertion. 

[7]  It  Is  not  necessary,  to  enable  appellee 
to  prescribe  under  the  tax  deed,  that  she 
should  show  that  all  of  the  prerequisites  of 
the  law  had  been  complied  with  in  making 
the  sal&  In  such  case  she  would  not  need 
to  have  resorted  to  the  statute  of  limitation. 
The  deed  was  suffident  to  afford  a'  basis  for 
the  daim  under  the  statute  as  a  registered 
deed.  Schldcber  t.  Gatlan,  85  Tex.  273,  20 
S.  W.  120. 

[I]  The  evidence  was  amply  suffident  to 
show  such  adverse  possession,  use,  and  en- 
joyment in  appdlee,  through  her  tenant,  from 
October,  1904,  up  to  the  filing  of  the  suit  in 
April,  1911,  as  to  fulfill  the  requirements  of 
the  statute.  Such  possession  and  use  con- 
sisted in  fencing  the  land  and  using  it  for  a 
pasture  for  live  stock,  such  use  being  contin- 
uous and  exdusive  and,  without  dispute,  visi- 
ble and  notorious.  There  is  no  merit  lii  the 
tenth  assignment  of  error,  complaining  of 
the  Ihsuffldency  of  the  evidence  to  support 
the  daim  under  the  statute. 

We  have  carefully  examined  the  several 
assignments  of  error,  together  with  the  prop- 
ositions thereunder,  and  conclude  that  none 
of  them  presents  any  grounds  for  reversaL 
The  Judgment  is  therefore  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 

In  onr  original  opinion  it  is  stated  that 
none  of  the  cases  dted  in  the  brief  of  ap- 
pellants, to  support  their  contention  that 
the  deed  from  the  tax  collector  to  S.  A. 
Miller  was  insufficient  as  a  basis  for  prescrip- 
tion under  the  five-years  statute  of  limitation, 
are  based  upon  a  deed  in  which  there  is  a 
fuU  description  of  the  land  by  metes  and 
bounds,  as  in  the  Miller  deed,  and  this  Is  true. 
However,  in  their  motion  for  rehearing  they 
cite  the  case  of  McDonald  v.  Hamblen,  78 
Tex.  628,  14  S.  W.  1012,  In  which  the  land 
sued  for  was  described  as  a  part  of  the 
George  A.  Campbell  survey.    It  was,  in  fact. 
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part  of  a  tract  patented  to  De  Cordova,  as- 
signee of  Campbell.  Tbe  tax  deed  described 
the  land  as  a  part  of  the  R.  A.  Campbell  sur- 
vey, giving  also  metes  and  bounds.  No  objec- 
tion was  made  to  the  description  of  the  sur- 
vey by  giving  the  name  of  the  original  gran- 
tee of  the  certificate,  but  the  objection  was 
that  the  name  of  the  survey  was  given  as  the 
R.  A.  Campbell  instead  of  the  George  A. 
Campbell  survey.  In  the  opinion  the  snrvey 
is  spoken  of  as  the  George  A.  Campbell 
survey.  This  appears  to  sustain  our  opinion 
on  the  point  that  the  description  of  the 
land  in  the  tax  deed  in  the  present  dase  as 
the  east  half  of  a  snrvey  in  the  name  of 
George  L.  Short,  the  original  grantee  in  the 
certificate,  was  sufficient,  as  far  as  that  part 
of  the  description  ia  concerned.  The  tax 
deed  In  the  present  case  farther  gives  the 
correct  abstract  number,  omits  the  number  of 
the  patent  (which  it  was  unnecessary  to  give) 
and  gives  a  wrong  certificate  number.  We 
quote  so  much  of  the  opinion  In  the  case 
dted  as  bears  upon  the  question  here  pre- 
sented: "In  support  of  the  plea  of  five-years 
limitation  the  defendants  offered  in  evidence 
a  tax  deed  by  John  P.  Cox,  tax  collector  of 
Hill  county,  to  W.  H.  McDonald  to  984  acres 
of  land  of  the  R.  A.  Campbell  survey,  and 
describing  the  land  by  metes  and  bounds.  In 
connection  with  this  deed  it  appears  that  the 
county  map  of  Bill  county  was  offered  to 
'show  the  locality  of  the  George  A.  Campbell 
surrey  and  surrounding  surveys.'  The  deed 
was  dated  June  4,  1878,  and  duly  registered 
on  the  2d  day  of  April,  1879.  The  petition 
was  filed  May  8,  1886.  The  plaintiff  objected 
to  its  introduction,  'first,  because  it  was 
void  on  its  face,  no  authority  appearing  for 
the  execution  of  the  deed;  second,  because 
it  does  not  support  the  plea  of  limitation, 
as  the  description  falls  to  identify  the  land 
and  Is  not  sufficient  to  apprise  the  owner 
of  the  land  of  an  invasion  thereof  by  the 
grantee  in  the  tax  deed.'  The  court  sus- 
tained the  second  objection  and  excluded  the 
deed  and  the  map.  This  is  assigned  as  er- 
ror. The  assignment  is  not  well  made.  The 
deed  shows  on  its  face  that  the  tract  of 
land  against  which  the  assessment  was  made, 
and  which  was  sold  to  pay  said  assessment, 
was  a  different  tract  of  land  from  that  sued 
for.  The  deed  recites  that  the  land  assessed 
was  984  acres  of  the  R.  A.  Campbell  survey, 
and  the  land  which  the  field  notes  described 
as  conveyed  is  a  part  of  the  said  Campbell 
survey.  The  land  sued  for  is  a  part  of  the 
George  A.  Campbell  one-third  league." 

[9]  It  is  not  contended  that  the  fact  that 
it  was  not  shown  that  the  prerequt»iteB  of 
the  statute  were  not  complied  with  by  the 
tax  collector  would  be  a  valid  objection  to 
the  deed  as  a  basis  of  prescription  under  the 
five-years  statute.  Schleicher  v.  Gatlin,  85 
Tex.  270,  20  S.  W.  120.  One  of  the  conditions 
for  the  acquisition  of  title  under  the  statute 
is  that  the  party  setting  up  such  title  must 
have  been  In  adverse  possession  for   that 


length  of  time,  "claiming  under  a  deed  or 
deeds  duly  registered."  It  is  not  necessary 
that  the  deed  convey  good  title  (Hunton  ▼. 
Nichols,  55  Tex.  217),  but  the  deed  must  de- 
scribe the  land  with  sufficient  certainty  to 
identify  it  Murphy  y.  Welder,  68  Tex.  235. 
A  description  of  land  in  a  deed  otherwise 
Identifying  it  is  not  vitiated  by  a  mistake  In 
giving  the  number  of  the  certificate.  Stoat 
V.  Taul,  71  Tex.  438,  9  S.  W.  329. 

[10]  Appellant  insists  that  the  case  of 
Aramhula  v.  Sullivan,  80  Tex.  619,  16  S.  W. 
43,  cited  by  us,  has  no  analogy  to  the  present 
case.  It  was  cited  merely  in  support  of  tbe 
general  and  well-settled  rule  in  the  constmc- 
tlon  of  deeds  that  "where  by  rejection  of  a 
false  and  impossible  part  of  a  description 
which  is  repugnant  to  the  general  Intention 
of  the  Instrument  a  perfect  description  will 
remain,  the  false  part  should  be  rejected 
and  effect  given  to  the  deed."  13  Cyc.  630. 
The  general  principle  is  thus  stated  in  Smith 
V.  Chatham,  14  Tex.  328:  "Counsel  do  not 
differ  as  to  the  law  applicable  to  this  ques- 
tion; but  only  as  to  its  am)lication.  It  is 
ingeniously,  and  very  Justly,  admitted  by 
counsel  for  the  appellee,  that  there  are  nu- 
merous  cases  in  which  it  has  been  decided, 
that,  where  the  body  of  the  land  is  sufficient- 
ly described  to  Identify  it  beyond  doubt,  and 
control,  with  sufficient  certainty,  erroneous 
particular  descriptions,  the  latter  may  be  re- 
jected, to  give  effect  to  the  former  and  up- 
hold the  deed.'  Such  unquestionably  Is  the 
well-settled  law;  and  such,  we  think.  Is 
this  case.  The  description  identified,  beyond 
doubt,  tbe  land  actually  conveyed  to  the 
plaintiff  by  the  sheriff's  deed;  and  the  court 
therefore  erred  in  excluding  the  evidence." 

The  deed  referred  to  was  a  sherlfTs  deed. 
See,  also.  West  v.  Houston  Oil  Co.,  46  Tex. 
Civ.  App.  102,  102  S.  W.  927;  Plnckney  t. 
Young,  107  S.  W.  622. 

Under  these  well-settled  principles  we 
think  it  requires  no  farther  citation  of  au- 
thority to  show  that  the  tax  deed  was,  on  its 
face,  a  sufficient  conveyance  of  tbe  land 
claimed  by  appellants  to  constitute  it,  when 
duly  recorded,  a  "registered  deed"  to  this 
land. 

Appellants'  main  contention  is  that  the  reg- 
istration of  the  deed  was  insufficient  to  give 
appellants  notice  that  tlielr  possession  was 
invaded  under  this  deed.  We  do  not  under- 
stand by  what  course  of  legal  reasoning  it 
can  be  successfully  contended  that  the  regis- 
tration of  a  deed,  which  on  its  face  conveyed 
by  definite  and  accurate  description  the  land 
of  appellants,  when  accompanied  with  actual 
possession  and  payment  of  taxes,  was  not 
such  notice  to  them  as  they  were  entitled  to 
under  the  statute,  whether  It  be  a  tax  deed 
or  one  voluntarily  made  by  the  grantor.  If 
this  deed,  describing  tbe  land  exactly  as  it 
is  described,  had  been  by  a  stranger  to  the 
title,  who  bad  not  title,  to  appellee,  and  had 
been  duly  registered,  we  think  it  would  hard- 
ly be  contended  that  it  would  not  have  af- 
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forded  a  basis  for  prescription  under  the 
statute  of  limitation  of  five  years,  on  the 
groond  that  the  registration  did  not  afford 
notice  to  the  owner.  The  tax  deed  In  this 
case,  b7  field  notes  glylng  the  metes  and 
bounds,  definitely  and  accurately  described  a 
tract  of  land  which  Is,  in  fact,  the  east  half 
of  the  640^  acres  patented  to  Kllas  Oriswold, 
assignee  of  George  L.  Short,  and,  under  well- 
settled  rules  of  construction  of  deeds,  was,  on 
its  face,  and  not  by  reference  to  anything  ex- 
trinsic of  the  contents  of  the  deed,  as  stated 
lo  Brokel  t.  McKechnle,  60  Tex.  82,  6  S.  W. 
623,  a  deed  to  the  land  claimed  by  appel- 
lants. It  was  duly  roistered  and  we  think 
satisfied  this  condition  of  the  statute.  Ap- 
pellants have  urged  their  contention  of  this 
ixdnt  with  so  much  earnestness  that  we  have 
tliongbt  proper  to  state  our  views  more  fully. 


HATS  et  aL  T.   TALLET. 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  11,  1913.     Rehearing  De- 
nied Nov.  27,  1913.) 

1  liDnTATION    OF    ACTIONB    (|    47*>— BREACH 

OF  Covenants— Warrahtt  of  TrrLx. 
liimitationB   against  an  action  for  breach 
of  a  covenant  of  warranty  of  realty  do  not  com- 
mence to  run  until  actual  or  constructlTe  evic- 
tion under  a  superior  outstanding  title. 

(Ed.  Note.— For  other  cases,  see  Limitation 
of  Actbna,  Cent.  Dig.  {g  264-258;   Dec.  Dig.  { 

2.  LnoTATTON  of  AonoNS  d  47*)— LivrrA- 

noNs— Bbbach. 

Where  there  was  a  conflict  in  the  title  or 
location  of  the  land  conveyed  by  defendant  to 
plaintiff  and  county  school  land,  which  required 
a  deddon  of  the  courts  to  determine  the  rights 
of  the  parties,  limitations  against  an  action  by 
plaintio  against  ddFendant  for  breach  of  war- 
ranty of  title  only  began  to  run  from  the  final 
jndgtnoit  of  the  Supreme  Court,  adjudf in^  that 
the  county  had  title  as  against  plaintiif  m  an 
action  between  thenu  and  not  from  the  date  of 
plaintiff's  deed  or  of  the  filing  of  such  action. 

[Ed.  Note. — For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  H  264-268;  Dee.  Dig.  i 
47.*] 

Appeal  from  District  Oonrt,  Delta  County; 
Wm.  Plerson,  Judge. 

Action  by  J.  T.  Talley  against  J.  M.  Hays 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Appellee  brought  the  suit  on  June  26,  1912, 
against  the  appellants  upon  a  covenant  of 
general  warranty  contained  In  the  deed  of 
May  22,  1889,  by  which  appellants  had  con- 
veyed 80  acres  of  land  In  Delta  county  In 
the  headright  of  J.  J.  Nldever  to  Martha 
Neathery,  by  whom,  Joined  by  her  husband, 
R.  H  Neathery,  It  had  been  conveyed  by 
deed,  with  covenants  of  general  warranty,  on 
October  22,  1900,  to  appellee.  The  covenant 
of  warranty,  as  alleged,  is  "to  forever  war- 
rant and  defend  the  title  to  said  land  unto 
the  said  Martha  Neathery  and  her  heirs  and 
assigns  against  the  claims  of  all  others."  Ap- 
pellants answered  by  demurrer  and  by  gener- 


al denial,  and  spedally  pleading  the  statute 
of  limitation  of  four  years  In  bar  of  the  ac- 
tion. Appellee,  In  a  trial  to  the  court,  re- 
covered a  Judgment  against  appellants  on 
th^r  warranty  of  title  for  |500,  with  6  per 
cent  interest  from  August  1,  1911. 

The  court  overruled  the  following  special 
demurrer:  "(3)  The  defendants  specially  de- 
mur to  said  petition,  and  say  the  same  shows 
on  Its  face  that  If  plaintiff  ever  had  a  cause 
of  action  against  defendants,  that  the  same 
Is  barred  by  the  statute  of  limitation  of  four 
years,  and  that  defendants  are  not  required 
to  further  answer  thereto."  The  particular 
allegations  of  the  petition  to  which  the  de- 
murrer was  directed  reads:  "Plaintiff  avers 
that  since  the  conveyance  from  the  defend- 
ants to  Martha  H.  Neathery,  and  since  the 
conveyance  from  Martha  H.  Neathery  and 
R.  B.  Neathery  to  the  plaintiff  as  set  forth 
alMve,  the  title  as  attempted  to  be  conveyed 
from  the  defendants  to  Martha  Neathery 
and  from  her  to  the  plaintiff  herein  has  fail- 
ed In  whole.  Plaintiff  avers  the  facts  to  be: 
That  at  the  time  of  each  of  the  two  convey- 
ances above  mentioned  the  superior  and  out- 
standing tlUe  to  the  said  80  acres  of  land 
was  vested  In  Lamar  county,  Tex.,  and  ti- 
tle to  the  same  was  not  In  the  defendants  or 
Martha  Neathery  at  the  time  of  each  or  d- 
ther  of  the  conveyances  mentioned  above. 
That  Lamar  county  was  the  owner  of  said 
tract  of  land  as  and  the  same  constituted  a 
portion  of  the  school  land  owned  by  Lamar 
county,  which  fact  was  unknown  to  the  plain- 
tiff herein  at  the  time  of  his  purchase  from 
the  Neatherys.  That  Lamar  county.  In  the 
assertion  of  its  claim  of  title  to  said  land, 
instituted  Its  suit  in  the  district  court  of 

Delta  county,  Tex.,  on  the  day  of 

May,  1905,  for  the  recovery  against  the  plain- 
tiff herein  of  the  title  and  possession  of  said 
tract  of  land.  Bald  suit  was  styled  'Lamar 
County  T.  J.  T.  Talley  et  aL,'  and  numbered 
upon  the  docket  of  said  court  1300;  said 
suit  was  against  other  i)ersons  than  this 
plaintiff  and  for  the  recovery  of  other  lands 
not  necessary  here  to  mention.  That  upon 
a  trial  of  said  cause  in  the  district  court  of 
Delta  county  on  the  22d  day  of  January,  1909, 
Judgment  ^as  rotdered  In  favor  of  this  plain- 
tiff and  the  other  defendants  in  said  cause 
and  against  Lamar  county  appealed  to  the 
Court  of  ClvU  Appeals  of  the  Fifth  Supreme 
Judicial  District  of  Texas,  which  last-named 
court  heard  said  cause  on  the  26th  day  of 
February,  1910  (127  S.  W.  272),  and  rendered 
Its  Judgment  reversing  the  Judgment  of  the 
district  court  of  Delta  county  rendered  there- 
in, and  entered  Judgment  in  favor  of  Lamar 
county  and  against  this  plaintiff  for  the  title 
and  possession  of  said  tract  of  land.  Q^at 
this  plaintiff  and  the  other  defendants  In 
said  cause  appealed  from  the  Judgment  ren- 
dered by  the  Court  of  Civil  Appeals  to  the 
Supreme  Court  of  the  state  of  Texas,  which 
last-named  court  heard  said   cause  on  the 
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24tb  day  of  May,  1911  (Talley  t.  liamar  Coun- 
ty, 104  Tex.  295, 137  S.  W.  1125),  and  rendered 
Its  Judgment  affirming  In  all  things  the  Judg- 
ment as  rendered  by  the  Court  of  Civil  Ap- 
peals in  said  cause,  which  last-mentioned 
Judgment  was  final  and  from  which  there 
was  no  further  appeal.  On  August  1,  1911, 
Immediately  after  the  final  Judgment  of  the 
Supreme  Court,  Lamar  county  todk  posses- 
sion of  the  said  tract  of  land  and  ousted  the 
plaintiff  herein  from  possession  of  the  same. 
That  plalntlfC  In  good  faith  defended  his  ti- 
tle to  said  tract  of  land,  expending  in  the 
defense  of  said  suit  the  sum  of  $500.  That 
defendants  hare  failed  to  defend  the  title  to 
said  property.  That  by  reason  of  tbe  cove- 
nant of  warranty  contained  in  the  said  con- 
veyance from  the  defendants  to  Martha  H. 
Neathery  and  the  conveyance  from  Martha 
H.  Neathery  to  the  plalndff  as  set  out  above, 
and  by  reason  of  the  failure  of  the  title  to 
said  land  as  set  out  above,  the  defendants  are 
liable  to  the  plaintiff  upon  their  covenant  of 
warranty  as  made  to  Martha  H.  Neathery 
and  her  assigns  for  the  said  sum  of  $560, 
paid  to  Martha  and  R.  B.  Neathery  by  the 
plaintiff  as  purchase  money  for  the  said  land, 
together  ydth  Interest  on  said  amount  at  6 
per  cent,  from  August  1, 1911,"  etc 

Patteson  &  Patteson,  of  Cooper,  for  appel- 
lants. Newman  Phillips,  of  Cooper,  for  ap- 
pellee. 

LEVT,  J.  (after  stating  the  facts  as  above). 
The  first  assignment  predicates  error  on  the 
part  of  the  court  In  overruling  the  special  de- 
murrer of  limitation  to  the  petition.  Accord- 
ing to  tbe  allegations  in  the  petition,  Lanjar 
county  ousted  appellee  from  the  actual  pos- 
session of  the  land  on  August  1,  1911,  after 
tbe  decision  and  Judgment  of  the  Supreme 
Court  on  May  24,  1911,  in  tbe  appeal  of  the 
cause  of  Lamar  county  against  appellee, 
which  finally  decreed  title  to  the  land  to  be 
residing  in  Lamar  county,  and  made  evident 
the  want  of  any  title  In  appellee.  The  effect 
of  the  allegations  is  to  stiow  an  actual  evic- 
tion of  appellee  from  the  land  on  August  1, 
1911,  and  a  complete  legal  failure  of  title  in 
appellee,  claiming  under  deed  from  appel- 
lants relating  to  the  time  of  such  conveyance, 
as  finally  determined  by  a  contest  in  the 
courts  under  Judgment  of  the  Supreme  Court 
on  May  24,  1911. 

[1]  It  is  laid  down  as  a  rule  that  the  stat- 
ute of  limitations  against  an  action  on  the 
breach  of  a  covenant  of  warranty  of  realty 
does  not  commence  to  run  until  an  eviction, 
actual  or  constructive,  under  a  superior  out- 
standing title.  Jones  v.  Paul,  59  Tex.  41; 
Westrope  v.  Chambers,  51  Tex.  178;  Clark 
v.  Mumford,  62  Tex.  531 ;  Alvord  v.  Waggon- 
er, 29  S.  W.  797;  Wood  on  TJmltatlons,  i 
173. 

[2]  And  whatever  may  be  said  concerning 
the  ultimate  fact  that  Lamar  county  was  the 
superior  owner  of  the  land  as  a  part  of  her 


public  school  lands,  and  about  limitation  not 
operating  as  In  similar  suits  against  private 
individuals,  we  think  that  in  the  Instant  suit 
limitation  should  not  be  held  to  have  run 
against  the  suit  on  warranty  of  title  against 
appellants  until  after  the  alleged  eviction  and 
failure  of  tittle.  For  the  facts  pleaded  show, 
when  properly  construed,  that  the  parties 
were  dealing  with  each  other  about  tbe  land 
as  being  "In  the  headright  of  J.  J.  Nidever," 
and  were  not  undertaking  to  contract  about 
school  lands  belonging  to  Lamar  county ;  and 
if  there  was  any  conflict  of  title  or  location 
of  the  land  as  between  the  Nidever  snrvey 
and  Lamar  county  school  land,  as  we  must 
presume  from  the  facts,  It  was  upon  sncb 
facts  and  law  as  to  require  the  courts  to 
determine  the  rights  of  parties,  and  hence 
limitation  began  to  run  against  tbe  warranty 
of  title  only  from  the  final  Judgment  of  tbe 
Supreme  Court  as  pleaded,  and  not  from  the 
date  of  the  deed  or  date  of  filing  of  the  suit 
Alvord  V.  Waggoner,  29  S.  W.  797,  approved 
by  Supreme  Court  on  limitations;  Eustls  v. 
Fosdick,  88  Tex.  615,  32  S.  W.  872;  WilUams 
V.  Flnley,  99  Tex.  468,  90  S.  W.  1087; 
Trevino  v.  Cantu,  61  Tex.  88:  Sievert  v. 
Underwood,  124  S.  W.  721.  Reference:  Sel- 
bert  V.  Bergman,  91  Tex.  411,  44  S.  W.  68. 

The  second  assignment,  which  Is  the  only 
other  assignment,  cannot  be  considered,  for 
the  motion  for  new  trial  does  not  contain 
such  assignment 

The  Judgment  is  affirmed. 


CAMPBELL  et  al.  v.  GIBBS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Galvestoo. 

Dec.  4,  1913.    On  Motion  for  Rehearing, 

Jan.  27.  1914.) 

1.  Affeai.  and  Ebbob   (g  989*)— Questions 
Reviewable— Findings— Evidence. 

Tbe  court,  in  passing  on  an  assiinimeiit 
that  tbe  finding  was  contrary  to  the  evidence, 
will  onlpr  determine  whether  there  was  Buffi- 
dent  evidence  to  authorize  the  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal 
and  Error,  Cent.  Dig.  $  3887;  Dec.  Dig.  { 
989.*] 

2.  Tbespass  to  Tbt  Title  (§  41*)— Grants— 

Location— Evidence. 

In  trespass  to  try  title  to  recover  land 
under  ancient  grants,  evidence  ^eld  to  sustain 
a  finding  that  the  land  claimed  had  not  been 
located  and  surveyed  on  the  ground,  so  as  to  em- 
'brace   tbe  land   claimed   by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
to  Try  TiUe,  Cent  Dig.  $$  62,  63;  Dec.  Dig.  jl 
41.*] 

3.  Tbespass  to  Tbt  Title  (|  38*)— Title  ok 
Plaintiff— BuBDEN  of  Pkoof. 

A  plaintiff  suing  in  trespass  to  try  title 
to  recover  land  under  an  ancient  grant,  has- the 
burden  of  establishing  the  location  of  tbe 
grant,  so  as  to  include  the  land  sued  for. 

[Ed.  Note. — For  other  cases,  see  Trespass 
to  Try  Tfitle,  Cent  Dig.  §  53;   Dec.  Dig.  i  38.*] 

4.  Stipulations  (§  14*)— Opebation  and  B)r- 
FECT— Evidence. 

An  agreement  of  the  parties  in  trespass  to 
try  title,  which  stipulates  that  the  defendants 
claiming  under  junior  patents  have  such  title, 
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if  any,  as  was  Tested  in  the  junior  patentees, 
relieres  defendants  pf  the  harden  of  establish- 
ing the  consecutive  links  in  their  respective 
chains  of  title,  and  satisfies  the  requirement  of 
the  three-year  statute  of  limitations  as  to  ti- 
tle, or  color  of  title,  from  the  sovereignty. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent  Dig.  H  24-37;    Dec.   Dig.  {  14.»] 

5.  Advebse  PoBSESSioir  (|  7*)— Colob  of  Ti- 

TI.E. 

Where  the  state  of  Texas  placed  grants 
made  by  any  former  sovereign  on  the  same 
footing  as  those  made  by  the  state,  rights  orig- 
inating by  treaty  or  under  the  Constitution  or 
laws  of  the  state  were  not  violated,  and  snch 
grants  were  not  protected  from  the  operation 
of  the  statute  of  limitations. 

[Ed.    Note. — For    other    cases,    see   Adverse 
Possession,  Cent.   Dig.   §§   12~16;    Dec.   Dig. 
IT.*) 
a  PxTBLic     Lands     (|     176*)— Confuctino 

Grants. 

Where  the  state  of  Texas  placed  grants 
made  by  a  former  sovereign  on  the  same  foot- 
ing as  those  made  by  the  state,  any  grant  by 
the  state  of  a  part  of  lands  embraced  in  a  grant 
of  a  former  sovereign  was  void  in  the  same 
sense  that  a  grant  by  the  state  of  land  cov- 
ered by  a  prior  valid  grant  from  the  state  is 
void. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |§  571-575:   Dec.  Dig.  S  176.*] 

7.  Advekse  Possession  (|  73*)— Color  of  Ti- 
tle—"Sovereiqntt  OF  THE  Soil." 

Junior  patentees  of  the  state,  or  persons 
holding  under  the  patentees,  hold  under  the 
sovereignty  of  the  soil  within  the  three-year 
statute  of  limitations;  the  term  "sovereignty 
of  the  soil"  meaniag,  when  the  ^statute  Was 
first  adopted  in  1841,  the  then  existing  sover- 
eignty. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  {§  435-442;  Dec.  Dig. 
5  73.*] 

Error  to  District  Court,  Madison  Connty; 
T.  J.  Ford,  Special  Judge. 

Trespass  to  try  title  by  Charlotte  Camp- 
bell and  others  against  Mrs.  S.  Gibbs  and 
others.  There  was  a  Judgment  for  defend- 
ants for  the  respective  tracks  claimed  by 
them,  wlilcli  covered  substantially  all  of  the 
land  sued  for,  and  plaintiffs  bring  error. 
Affirmed. 

Alex  C.  Bullitt,  of  San  Antonio,  for  plain- 
tiffs in  error.  Dean,  Humphrey  &  Powell,  of 
HnntsvlUe,  and  B.  A.  Berry,  of  Madisonville, 
for  defendants  in  error. 


RBESB,  J.  This  is  a  suit  In  trespass  to 
try  title,  by  Charlotte  Campbell  and  others 
against  Mrs.  Sallie  Gibbs  and  others,  to  re- 
cover four  leagues  of  land  lying  in  Madison 
and  Walker  counties.  The  land  sued  for  is  in 
two  tracts,  one  being  all  of  a  certain  grant  of 
four  leagues  in  the  name  of  Gtordiano  BadU- 
la,  lying  west  of  the  Trinity  river,  and  the 
other  two-league  grant  in  the  name  of  Badll- 
la.  Some  of  the  defendants  disclaimed  as  to 
all  of  the  land  except  certain  described 
tracts,  as  to  which  they  pleaded  not  guilty 
and  the  statute  of  limitation  of  three,  five, 
and  ten  years.  Others  pleaded  not  guilty  and 
the  statutes   of  limitation.     Some   of  them 


specially  denied  the  validity  of  the  so-called 
Badllla  grants,  and  alleged  that  if  there  had 
ever  been  such  valid  grants  the  same  did  not 
cover  or  include  any  land  in  Madison  or 
Walker  counties.  Plaintiffs  dismissed  as  to 
some  of  the  defendants.  The  case  was  tried 
by  the  court,  without  a  Jury.  The  plaintiffa 
had  Judgment  on  the  disclaimers  and  partial 
disclaimers  of  certain  of  the  defendants,  and 
against  W.  L.  Dean,  who  appeared  to  have 
claimed  an  undivided  interest  in  the  Gordl- 
ano  Badllla  grants.  Substantially  the  Judg- 
ment was  In  favor  of  the  defendants  for 
the  respective  tracts  to  which  they  asserted 
title,  which  covered  substantially  all  of  the 
land  sued  for.  The  plaintiffs  prosecute  error 
The  trial  court  filed  conclusions  of  t&ct  and 
law.  The  parties  will  be  designated  as  ap- 
pellants and  appellees. 

The  appellants  claim  title  under  Andrew 
Dexter,  as  the  owner  of  the  two  Gordlano 
Badllla  -  concessions  or  grants,  which  were 
made  by  the  government  of  Coahuila  and 
Texas  in  1832.  The  land  claimed  by  appel- 
lants to  be  covered  by  these  grants,  in  Walk- 
er and  Madison  counties,  was  afterwards  cov- 
ered by  patented  locations  by  the  republic 
and  state  of  Texas,  and  defendants  claim 
title  under  these  patents.  The  concession 
was  for  11  leagues,  under  which  was  survey- 
ed the  following  two  tracts  of  land  of  4  and 
2  leagues,  respectively:  "Commencing  the 
first  comer  on  the  black  oak,  eighteen  inches 
in  diameter,  from  there  south  450  west,  1971 
vrs.  to  the  corner  of  the  tract  of  Valentin 
Elquezaval;  from  there  continuing  the  same 
course  with  his  line,  14,140  vrs.  to  the  River 
Trinity;  passing  the  same  and  continuing 
with  the  line  of  the  Citizen  Jose  Maria 
Musquiz  14,140  vrs.  to  the  second  corner; 
from  there  south  45  east,  3535  vrs.  third 
corner;  from  there  north  450  east  13,765 
vrs.  to  the  Trinity  river,  passing  this  and 
continuing  the  same  course  14,915  vrs.  to  the 
fourth  corner;  from  there  north  450  east 
3535  vrs.  to  where  the  survey  commenced, 
containing  four  leagues.  Beginning  the  first 
corner  up  the  west  margin  of  the  Trinity 
river  where  the  lower  line  crosses  of  a  tract 
survey  to  the  Citizen  Jose  Maria  Musquiz; 
from  there  southwest  with  his  line,  15,420 
vrs.  second  corner;  from  there  south  460 
east,  3,262  vrs.  to  the  third  corner;  from 
there  north  450  east  16,329  vrs.  to  the  fourth 
corner:  on  the  west  of  the  Trinity  river; 
from  there  up  the  river  to  the  corner  where 
it  was  commenced,  containing  two  leagues." 

All  of  the  land  west  of  the  Trinity  river 
in  Madison  and  Walker  counties  in  the  four- 
league  tract  is  embraced  in  this  suit,  and  all 
of  the  two-league  tract,  which  also  lies  in 
Madison  and  Walker  counties.  The  following 
agreement  as  to  the  facts  was  entered  into 
by  the  parties  and  introduced  in  evidence: 

"(1)  That  where  heirship  is  a  necessary 
link  in  the  chain  of  title  of  any  of  the  par- 


*ror  otbar  cases  see  same  topic  and  section  NUMBER  tn  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Hep'r  Indezas 


Digitized  by 


Google 


432 


161  SOTJTHWESTERK  BBPOBTBB 


CTex. 


ties,  ancfa  heirship  will  stand  admitted,  and 
proof  thereof  Is  hereby  expressly  waived. 

"(2)  That  subject  to  rights,  If  any  they 
have,  of  the  defeddants  under  the  statutes 
of  limitation,  the  plaintiffs  and  defendant 
W.  L.  Dean  are  the  owners  of  the  Oordlano 
Badllla  grant  of  land,  and  have  such  title, 
if  any,  to  the  land  In  controversy  as  was 
granted  to  Gordiano  Badllla  or  Andrew  Dex- 
ter, or  any  one  holding  title  under  either  of 
them,  and  as  the  same  relates  to  the  Gordi- 
ano Badllla  two-league  survey  of  land  re- 
ferred to  in  plalntlffB'  petition,  the  defend- 
ant W.  Ia  Dean  has  an  undivided  one-half  in- 
terest, and  as  to  that  part  of  the  four-league 
surrey  referred  to  in  plaintiffs'  petition,  said 
defendant  W.  Lu  Dean  has  an  undivided 
**o*/iTTii,  and  fhe  plaintiffs  have  the  re- 
mainder of  such  title,  if  any,  as  was  vested 
in  the  said  Oordlano  Badllla  or  the  said  An- 
drew Dexter,  or  any  one  holding  under  them, 
to  said  tracts  of  land. 

"(S)  It  Is  agreed  that  the  plaintiffs  may  of- 
fer in  evidence  certified  copies  of  the  testl- 
monlo  relating  to  said  Badllla  title  now  on 
file  In  the  ofiSce  of  the  commissioners  of  the 
general  land  office  of  the  state  of  Texas,  sub- 
ject to  the  same  objections  only  as  might 
be  made  to  said  testlmonlo  itself  were  it 
offered  in  evidence. 

"(4)  It  is  agreed  that  the  several  defend- 
ants olalming  under  so-called  Junior  patents 
have  such  title,  if  any,  as  was  vested  In  the 
Junior  grantees  or  patentees  of  the  several 
tracts  of  land  claimed  by  the  said  defend- 
ants, respectively,  by  their  answers  in  this 
cause." 

"(7)  It  Is  not  Intended  hereby  to  agree  that 
the  said  Badllla  grant  of  land  was  located 
so  as  to  cover  or  include  the  land  in  con- 
troversy, as  claimed  by  plaintiffs,  but  the 
question  of  the  original  location  of  said  land, 
and  whether  it  includes  the  lands  claimed 
by  defendants,  is  a  question  to  be  determined 
by  evidence  introduced  upon  the  hearing  of 
this  cause,  and  this  agreement  Is  without  prej- 
udice, either  to  the  contention  of  plaintiffs 
that  said  Badllla  grant  of  land  was  originally 
located  as  claimed  by  the  defendants  (plain- 
tiffs), and  is  also  without  prejudice  to  the 
contention  of  the  defendants  that  said  Badll- 
la grant  of  land  was  not  located  so  as  to 
cover  and  include  the  lands  claimed  by  the 
defendants,  respectively. 

"(8)  It  is  also  expressly  provided  that  this 
agreement  is  without  prejudice  to  any  of  the 
pleas  of  limitation  set  up  by  the  defend- 
ants herein,  and  without  prejudice  to  the 
rights  of  the  defendants,  or  any  of  them,  un- 
der their  respective  pleas  of  limitations  and 
the  proof  that  may  be' offered  In  supiwrt 
thereof." 

The  case  turned  very  largely  upon  the 
true  location  of  the  two  Badllla  grants,  the 
appellants  claiming  that  they  were  located, 
that  part  of  the  four-league  grant  west  of 
the  Trinity  river  In  Madison  and  Walker 
counties,  and  the  two  leagues  almost  entirely 


in  Walker  county,  with  a  small  portion  there- 
of in  Madison  county,  as  sbown  by  the  de- 
lineation thereof  on  the  present  maps  of 
said  counties,  covering  the  land  in  contro- 
versy, and  the  appellees  denying  that  any 
portion  of  either  grant  was  located  In  either 
of  said  counties,  or  covered  any  part  of  the 
surveys  of  land  claimed  by  them  or  either 
of  them.  Beginning  in  1838,  by  patents  is- 
sued by  the  republic  of  Texas,  and  continii- 
Ing  until  substantially  all  of  the  lands  cov- 
ered by  the  Badllla  grants  in  Madison  and 
Walker  counties,  as  claimed  by  appellants, 
were  taken  up,  all  of  said  land  has  been 
covered  by  locations  and  patents  from  the 
republic  and  state,  under  which  appellees 
hold  title. 

The  following  findings  of  fact  of  the  trial 
court  are  substantially  supported  by  fhe 
evidence,  and  are  adopted  by  us  as  our  con- 
clusions of  fact: 

"Third.  I  find  that  the  evidence  fails  to 
show  that  the  lands  and  premises  described 
In  plaintiffs'  petition  were  ever  in  fact  lo- 
cated and  surveyed  on  the  ground  as  the 
place  where  plaintiffs  claim  said  lands  to 
be  located.  The  evidence  wholly  falls  to 
show  any  original  marked  lines  or  corners 
called  for  in  the  original  field  notes  contain- 
ed in  the  testimonlos  of  titie  offered  in  evi- 
dence by  the  plaintiffs;  and  there  was  no 
evidence  whatever  tending  to  show  that  the 
Valentin  lilquezaval  grant  was  located  ad- 
jacent to  the  line  of  the  upper  Oordlano 
Badllla  grant,  as  called  for  in  the  original 
field  notes  of  said  upper  Badllla  grant,  nor 
was  there  any  evidence  offered  tending  to 
show  that  the  Jose  Maria  Musquiz  survey 
was  ever  located  adjaomt  to  dther  of  the 
Badllla  grants,  as  called  for  in  the  field 
notes  covering  said  Badllla  grants,  but  there 
was  evidence  tending  to  show  that  the  Val- 
entin Elquezaval  and  Jose  Musquiz  surveys 
were  located  in  different  parts  of  the  state 
of  Texas,  to  wit,  on  Red  river. 

"Fourth.  I  further  find  that  the  lands 
claimed  in  plaintiffs'  petition  were  nevec 
platted  In  the  General  Land  Office  and  shown 
on  the  official  map  in  use  in  the  General 
Land  Office,  covering  what  Is  now  Walker 
and  Madison  counties,  until  the  year  1858, 
and  the  evidence  faUs  to  show  by  what  au- 
thority said  lands  were  then  platted  on  the 
maps  In  the  General  Land  Office  as  being 
originally  located  and  surveyed  where  said 
grants  are  shown  on  the  maps  of  Walker  and 
Madison  counties  in  use  in  tiie  General  Land 
Office  from  and  after  the  year  1858,  and 
where  said  lands  are  claimed  to  be  located 
by  the  plaintiffs. 

"Fifth.  I  further  find  that  prior  to  the 
year  1858  other  locations  were  made  upon 
valid  certificates  Issued  by  proper  authority, 
and  surveyed  upon  the  very  lands  claimed 
by  the  plaintiffs  to  be  covered  by  the  Badll- 
la grants,  and  that  said  locations  and  sur- 
veys were  prior  to  the  platting  of  sold  grants 
upon  the  land  office  maps  of  what  Is  now 
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Bladlson  aad  Walker  comities,  and  tbat  valid 
patentB  were  Issoed  by  fbe  republic  and  tbe 
state  of  Texas  upon  pracUcally  all  of  said 
locationa  and  snrveTS. 

"Slztn.  I  find  that  there  has  been  con- 
tinnons  assertion  of  title  by  those  holding 
under  said  locations  and  patents  emanating 
from  the  republic  and  state  of  Texas,  and 
tDcluding  the  lands  claimed  by  the  defend- 
ants In  their  several  answers  filed  herein, 
and,  on  the  -contrary,  the  evidence  fails  to 
Ehow  a  continnons  and  connected  assertion 
of  title  under  the  original  grants  to  Gordia- 
no  BadiUa,  or  his  agent  Andrew  Dexter,  of 
the  lands  claimed  by  tbe  plaintiffs. 

"SeTenth.  I  further  find  from  the  evidence 
that  the  following  surveys  of  land  patented 
by  the  repuhUc  and  state  of  Texas,  and 
which  appear  to  be  in  conflict  with  the  lands 
claimed  in  plaintiffs'  petition,  were  settled 
on  by  the  original  grantees  and  patentees, 
and  those  claiming  under  the  original  gran- 
tees, more  than  60  years  ago,  to  wit:  James 
J.  Holcomb  survey  of  6,636,540  square  va- 
ns; the  B.  F.  I^er  640-acre  survey;  the 
Wm.  Garrett  survey  of  2,962  acres;  the  M. 
G.  Clements  160  acres;  the  Jno.  D.  Mur- 
phy survey  of  320  acres;  the  Christopher 
Edinburgh  survey  of  640  acres;  the  David 
Davis  surrey  of  640  acres;  the  S.  P.  Reeves 
snrvey  of  820  acres;  the  Henry  L.  White 
survey  of  820  acres — and  that  tbe  following 
surveys  were  settled  on  by  the  original  gran- 
tees, or  those  holding  under  them,  more  than 
30  years  ago,  to  wit:  The  Chas.  Hill  820- 
acre  survey  and  the  J.  D.  Baker  survey  of 
160  acres;  the  John  Henry  Pierson  survey; 
the  John  Montgomery  survey ;  the  EHlsabeth 
Jones  survey;  the  George  Toung  survey; 
and  the  Antonio  Herrera  one-half  league 
survey. 

"Eighth.  I  further  find  that  the  foUow- 
Ing  defendants  have  shown  sufficient  actual 
aod  adverse  possession  of  the  lands  claimed 
by  them  and  described  In  their  respective 
answers  to  entitle  them  to  recover  under 
the,  statutes  of  limitation  as  follows:  The 
defendants  W.  L.  Hill,  J.  A.  Elklns,  W.  A. 
Shns,  B.  F.  Gibson,  under  the  statutes  of 
limitation  of  three,  five,  and  ten  years;  the 
defendant  O.  M.  Ford  under  the  statutes  of 
nmtaUon  of  three,  five,  and  ten  years;  the 
defendants  A.  Ronndtree,  Phil  Terrell,  Hen- 
ry Barrett,  Alonzo  Young,  Henry  Tucker, 
and  William  Tnciet  under  the  statutes  of 
limitation  of  ten  years;  the  defendant  M. 
D.  Seay  is  entitled  to  recover  the  first  tract 
of  land  described  in  his  answer  under  the 
statutes  of  limitation  of  three,  five  and  ten 
rears,  and  the  tract  in  his  answer  described 
wbich  is  neither  a  part  of  the  J.  S.  Himter 
nor  John  Spiller  survey,  under  the  statutes 
of  limitation  of  ten  years;  the  defendant  R. 
B.  L.  Upchurch  is  entitled  to  recover  the 
first  tract  of  land  described  in  his  answer 
(being  all  the  land  .claimed  by  said  defend- 
ant in  conflict  with  the  lands  described  in 
plaintiffs'  petition)  under  the  statutes  of 
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limitation  of  three,  flve^  and  ten  years;  the 
defendant  Dan  Manning  is  entitled  to  recov- 
er the  lands  described  in  his  answer  under 
the  statutes  of  limitation  of  five  and  ten 
years;  the  defendant  W.  L.  Dean  is  en- 
titled to  recover  the  160  acres  described  in 
his  answer  under  the  statutes  of  limitation 
of  five  and  ten  years;  the  defendant  J.  A. 
Herring  is  entitled  to  recover  under  the 
statutes  of  limitation  of  three,  five,  and  ten 
years;  the  defendant  Mrs.  SalUe  E.  Glbbs 
is  entitled  to  recover  the  third,  fourth,  eighth, 
and  ninth  tracts  described  in  her  answer 
under  the  statutes  of  limitation  of  three, 
five,  and  ten  years,  and  tract  No.  6  in  her 
said  answer  described,  under  the  statutes  of 
limitation  of  three  and  five  years,  and  tracts 
Nos.  7  and  12  in  her  answer  described,  un- 
der the  statutes  of  limitation  of  three  and 
five  years. 

"I  further  find  that  all  the  defendants 
hold  regular  claims  of  title  from  and  under 
the  republic  and  state  of  Texas  to  the  sev- 
eral tracts  of  land  as  claimed  by  them,  re- 
spectively, and  In  their  said  answers  de- 
scribed." 

[1 , 2]  The  first  assignment  of  error  goes 
to  the  heart  of  the  case  by  attacking  the  con- 
clusion of  fact  embraced  in  tbe  third  find- 
ing, as  above  set  out,  as  to  the  location  of 
the  two  Gordlano  Badilla  surveys,  west  of 
the  Trinity  river.  Under  this  assignment  ap- 
pellants present  the  proposition  that  the  evi- 
dence conclusively  shows  that  the  said  grants 
were  located  upon  the  lands  claimed  by 
them,  and  embrace  and  Include  the  lands 
claimed  by  appellees.  In  passing  upon  this 
assignment  it  will  only  be  necessary  to  de- 
termine whether  there  is  sufficient  evidence 
in  the  record  to  authorize  the  finding  com- 
plained of.  After  a  careful  examination  of 
the  evidence  we  have  concluded,  as  shown  by 
our  conclusions  of  fact,  that  this  conclusion 
of  the  trial  court  is  sufficiently  supported 
by  the  evidence,  and  have  adopted  the  same. 

There  was  evidence  sufficient  to  show  that 
these  two  surveys,  although  made  in  183^, 
were  never  delineated  on  any  map  of  Madi- 
son or  Walker  county  until  1858.  A.  H. 
Wooters,  who  seems  to  have  been  interested 
in  them,  had  a  survey  made  in  1858,  locating 
the  surveys  where  appellants  claim  them  to 
be,  and  it  is  fairly  to  be  Inferred  from  all 
the  evidence  that  it  was  not  until  after  this 
that  they  were  so  marked  or  delineated  on 
the  maps  of  these  counties.  Witnesses  testi- 
fied that  no  trace  could  be  found  on  the 
ground  of  any  line  older  than  the  one  made 
by  these  surveys  of  1868.  Persons  living  on, 
or  in  the  neighborhood  of,  the  land  testified 
that  they  had  never  heard  of  a  Badilla  grant, 
as  covering  the  lands  sued  for,  until  about 
10  or  12  years  before  this  suit  was  filed  (in 
1011).  The  field  notes  of  the  four-league 
grant  call  to  begin  at  tbe  first  or  northeast 
corner,  east  of  the  Trinity  river,  and  in 
Houston  county,  at  a  black  oak  18  inches  in 
diameter.    It  is  not  surprising  that  no  trace 
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could  be  fonBd,  after  this  lengtb  of  time,  of 
tills  witness  tree.  From  this  point  the  field 
notes  call  to  run  1,971  varas  to  the  corner  of 
the  tract  of  Valentin  ElqaezaraL  This  was 
on  the  east  side  of  the  river  in  Honston  conn- 
ty.  Continuing,  the  line  mns  14,140  varas  to 
the  Trinity  river,  crosses  the  same  and  con- 
tinuing with  the  line  of  the  citizen  Jose  Maria 
Musquez  14,140  varas  to  comer.  This  makes 
two  calls  on  the  north  line  of  the  four  leagues 
for  older  surveys.  The  field  notes  of  the 
two  leagues,  lower  down  on  the  Trinity,  and 
all  except  a  small  portion  on  the  north  side, 
which  la  In  Madison  county,  lying  in  Walker 
county,  call  to  begin  "on  the  west  margin  of 
the  Trinity  river  where  the  lower  line  of  a 
tract  surveyed  to  citizen  Jose  Maria  Mus- 
qulz  crosses  the  river."  The  call  for  this 
tract  and  the  Trinity  river  as  the  eastern 
boundary  are  the  only  calls  ^cept  those  for 
course  and  distance.  The  testimony  showed 
that  there  were  no  such  surveys  as  the  E>1- 
quezaval  or  the  Musquiz  anywhere  in  the 
neighborhood  of  either  of  the  Badilla  sur- 
veys, either  In  Walker,  Madison,  or  Houston 
counties.  There  was  nothing  to  indicate 
where  either  of  these  surveys  was,  or  ever 
had  been,  located.  On  the  contrary,  the  evi- 
dence tended  to  show  that  no  such  surveys 
had  ever  been  shown  by  the  records  of  the 
General  Land  Office,  in  either  of  these  coun- 
ties. These  records  showed  or  tended  to 
show  that  the  only  survey  in  the  name  of 
Valentin  Elquezaval  was  in  Red  River  coun- 
ty, and  the  only  reference  to  a  Jose  Maria 
Musquiz  survey  locates  it  on  the  Trinity 
river,  above  the  old  San  Antonio  road,  and 
10  or  15  miles  above  the  Badilla  four  leagues 
as  located  by  appellants.  The  evidence  with 
regard  to  these  Musquiz  and  Elquezaval 
grants  is  very  vague  and  indefinite,  but  it  Is 
sufficiently  clear  that,  so  far  as  the  location 
of  these  grants  is  connected  with  either  of 
the  Badilla  grants,  they  rebut  the  Inference 
that  the  last  two  grants  were  located  as 
claimed  by  appellants,  or  touched  or  included 
any  of  the  lands  In  controversy.  Referring 
to  what  was  shown  about  the  Musquiz  grant, 
M.  M.  Kenney,  Spanish  translator  in  the 
General  Land  Office  and  custodian  of  old 
Spanish  records,  testified  that  there  was 
among  these  records  a  title  in  the  name  of 
Jose  Maria  Musquiz,  and  there  was  a  pencil 
memorandum  on  the  title  papers  as  follows: 
"Five  leagues  on  both  sides  of  the  Angelina 
above  the  San  Antonio  road,  adjoining  above 
the  Gordiano  Badilla."  It  Is  quite  likely  that 
the  reference  to  the  Angelina  river  was  a 
mistake,  and  intended  for  the  Trinity.  It 
does  appear  that  the  Musquiz  survey,  called 
for  in  the  field  notes  of  both  the  Badilla 
grants,  lay  on  both  sides  of  the  Trinity  river. 
This  memorandum  on  the  title  of  the  Mus- 
quiz above  referred  to  is,  we  think,  of  much 
significance^  when  we  consider  the  hazy  con- 
dition of  the  evidence,  as  to  the  location  on 
the  ground  of  the  Badilla  surveys,  when  con- 
sidered in  connection  with  parts  of  the  title 


of  the  Badilla  grant.  Introduced  In  evidence 
by  appellants,  as  the  foundation  of  their 
title.  The  application  for  the  concession  by 
Dexter  designates  the  lands  desired  as  a. 
part  of  the  vacant  lands  which  front  on  the 
Trinity  river,  above  the  road  that  goes  from 
this  town  (Nacogdoches)  to  San  Antonio,  and 
part  in  the  n^gbborhood  of  the  Meches  river. 
The  acting  alcalde,  who  received  the  petition, 
in  making  his  order  thereon  states:  "I,  the- 
alcalde  commissioned,  having  gone  with  the 
interested  parties,  with  the  surveyor  ap- 
iralnted  and  witnesses  of  assistance,  to  tbe- 
Trinity  river,  on  the  road  which  goes  from 
this  town  to  San  Antonio  de  Bexar,  and 
having  made  upon  the  left  margin  of  said 
river  measurements,"  etc.  These  statements 
are  with  reference  to  the  four  leagues,  and 
would  tend  to  corroborate  the  other  evidence 
to  show  that  this  grant  was  located  above 
the  San  Antonio  road.  The  field  notes  of  the 
two-leagne  grant  also  call  for  a  Mnsqoiz 
grant,  whose  lower  line  was  the  upper  line 
of  this  survey,  while  the  lower  line  of  the 
Musquiz  grant  called  for  In  the  four  league 
was  also  ripper  line  of  the  fbur  leagues,  from 
which  It  would  appear  that  there  were  two 
Musquiz  surveys.  It  Is  farther  to  be  noted 
that  the  two  leagues  follow  in  the  title  the 
four  leagues,  and  that  the  field  notes  of  the 
two  league  call,  "Beginning  the  first  comer 
up  the  west  margin  of  the  Trinity  river," 
which  would  Indicate  that  the  two  leagues 
were  located  above  the  four  leagues  on  the 
Trinity,  while  of  the  two  surveys,  as  claimed 
by  appellants,  the  two  leagues  lie  below  the 
four  leagues  on  the  Trinity.  It  was  shown 
that  the  old  road  from  Nacogdoches  to  San 
Antonio  de  Bexar  crossed  the  Trinity  river 
more  than  ten  miles  above  the  upper  of  these 
two  surveys,  if  located  as  claimed  by  appel- 
lants. 

Now  while  this  evidence  does  not  show 
with  any  deflniteness  and  certainty  where,  in 
fact,  the  two  Gordiano  Badilla  surveys  were- 
located,  it  certainly  cannot  be  said  that  It 
even  tends  in  any  degree  to  Indicate  that 
they  were  located  where  appellants  claim,  or 
so  as  to  include  any  of  the  lands  claimed  by 
appellants. 

But  it  was  further  shown  that  these  sur- 
veys were  never  delineated  on  any  map  of 
Madison  or  Walker  connties  in  use  in  the 
General  Land  Office  until  1858,  and  to  show 
that  they  were  not  recognized  In  the  General 
Land  Office  as  located  where  appellants 
claim,  the  entire  body  of  lands  covered  by 
both  of  them  has  been  taken  up  by  patented 
locations,  recognized  as  valid  by  the  state. 
The  patents  issued  for  various  tracts  and  at 
different  dates  extending  from  1838  to  1858, 
and  one  tract  in  1894,  about  30  surveys  In  all. 
Thia  shows  that  during  all  of  these  years 
this  body  of  land  was  treated  as  vacant  land. 
The  grantees  and  those  holding  under  them 
have,  some  of  them,  been  living  upon  the  land 
for  CO  years  with  no  knowledge  or  Informa- 
tion on  the  part  of  the  owners,  until  the  be- 
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ginning  of  this  litigation,  that  the  land,  or 
any  part  of  It,  was  covered  by  the  Badllla 
grants.  It  Is  a  further  drcumstance,  slight 
It  Is  true,  that  as  claimed  by  apitellants  the 
upper  line  of  the  two  leagnes  crosses  the 
Bedlas  creek  twice,  and  the  lower  line  of  the 
fom-leagne  survey  crosses  It  once  after  cross- 
ing the  Trinity  river.  It  was  shown  that 
this  was  a  well-known  stream  of  considerable 
size,  and  it  was  in  testimony  that  it  was  al- 
most the  universal  custom,  in  making  sur- 
veys, to  call  in  the  field  notes  for  the  cross- 
ing of  streams  of  this  size.  This  creek  was 
not  called  for  in  the  field  notes  of  either  sur- 
vey. Tatdng  this  circumstance  for  what  it 
Is  worth,  it  corroborates  the  theory  that  these 
surveys  were  originally  located  several  miles 
above  where  appellants  claim  them  to  be. 

[3]  The  only  evidence  of  any  Importance 
in  the  record  which  sustains  appellants'  con- 
tention is  the  following :  "It  was  shown  that 
the  field  notes  of  several  patented  surveys, 
in  both  Madison  and  Walker  counties,  call 
for  some  of  the  lines  of  these  Gordlano  Badll- 
la surveys,  and  these  surveys  are  so  located 
on  the  map  as  to  show  that  the  lines  called 
for  are  the  same  as  claimed  by  appellants. 
It  was  shown  that  prior  to  1858,  when  the 
BadlUa  surveys  were  first  delineated  on  the 
maps  of  Walker  and  Madison  counties,  a  few 
surveys  were  made  in  those  counties,  and 
the  field  notes  returned  to  the  General  Land 
Office  in  which  the  lines  of  the  Badllla  sur- 
veys, one  or  the  other  of  them,  were  called 
for,  and  that,  according  to  these  calls,  the 
lines  of  the  Badllla  grants  can  be  located  as 
claimed  by  appellants.  There  were  several 
of  such  surveys  in  Houston  county,'  in  which 
about  one-half  of  the  four-league  grant,  ac- 
cording to  the  field  notes  Introduced  by  ap- 
pellants, lay,  some  before  and  some  since 
1868,  and  several  made  in  Madison  and  Walk- 
er counties  calling  for  the  Badilla  surveys 
made  since  1858."  We  are  not  disposed  to 
minimize  the  strength  of  this  testimony  as 
tending  to  show  a  location  of  the  Badllla 
grants  in  Madison  and  Walker  counties,  cor- 
responding to  the  location  claimed  by  appel- 
lants. We  do  not  think,  however,  that  it  is 
sufficient,  when  the  evidence  hereinbefore  re- 
ferred to  is  considered,  to  compel  the  conclu- 
don  on  the  part  of  the  trial  court  that  the 
grants  were  so  located  and  were  valid.  In 
80  far  as  these  calls  show  or  tend  to  show 
a  recognition  by  surveyors  of  the  location  of 
the  lines  called  for,  it  must  not  be  lost  sight 
of  that  the  state  and  the  republic  through 
the  General  Land  Office  was  all  of  the  time 
recognizing  locations  made  on  this  land,  and 
issuing  patents  therefor.  This  can  only  be 
accounted  for  upon  another  theory  which 
finds  support  In  the  evidence.  It  was  shown 
that  the  Badllla  grant  of  11  leagues  was  lo- 
cated twice ;  once  in  1832,  by  Andrew  Dex- 
ter, attorney  in  fact  for  Badllla,  and  again 
in  1833  by  Adolphus  Sterne  and  Roberts  in 
Red  River  county.    This  last  location  seems 


to  be  i%cognlzed  as  valid  in  the  General 
Land  Office.  The  original  of  the  grant  or 
concession  is  attached  to  the  papers  of  the 
Red  River  or  Sterne  title,  while  only  a  copy 
is  so  attached  to  the  Dexter  title.  For  some 
unexplained  reason,  it  may  be  that  with  the 
consent  of  all  parties  interested,  the  locations 
on  the  Trinity  were  abandoned  and  the 
grants  located  in  Red  River  county.  Wheth- 
er this  be  true  or  not  does  not  affect  the 
question  presented  by  the  assignment  of  er- 
ror under  consideration.  Taldng  all  of  the 
evidence  on  this  point  in  the  entire  record, 
we  are  unable  to  say  that  the  trial  court 
erred  in  the  finding  of  fact,  set  out  in  the 
third  paragraph  thereof,  that  the  evidence 
fails  to  show  such  location  of  the  Badilla 
grants  as  would  Include  any  of  the  lands  sued 
for.  If  this  is  true,  appellants'  case  falls. 
The  burden  was  upon  them  to  establish  this 
fact  This  disposes  of  the  first  assignment 
of  error,  which  is  overruled.  The  second 
proposition  under  the  assignment  Is  not  ger- 
mane to  the  assignment  The  court's  finding 
of  which  complaint  is  made  does  not  involve 
the  question  presented  by  the  proposition. 

If  appellants  failed  to  establish  their  right 
to  recover  any  of  the  land  sued  for,  the  oth^r 
assignments  of  error  become  immaterial. 
They  can  be  disposed  of  without  much  dis- 
cussion. 

The  second,  third  end  fourth  assignments 
of  error  complain  of  certain  findings  of  fact 
on  the  ground  that  they  are  not  supported 
by  the  evidence.  We  cannot  undertake,  in 
this  opinion,  to  set  out  the  evidence  which 
supports  and  Justifies  these  findings.  We 
have  examined  all  of  the  evidence  with  care 
before  making  our  own  conclusions,  as  stat- 
ed. In  adopting  the  trial  court's  findings  of 
fact  we  disposed  of  these  assignments,  which 
are  overruled. . 

[4]  The  other  assignments  of  error  relate 
to  the  trial  court's  conclusions  as  to  the  title 
of  appellees  under  the  statutes  of  limitation 
of  three,  five,  and  ten  years.  The  court 
found  that  some  of  appellees  had  establish- 
ed their  title  under  the  three-year  statute 
of  limitation — that  Is,  that  they  had  been  in 
possession  of  the  tracts  claimed  by  them 
for  three  consecutive  years — and  that  they 
had  title  or  color  of  title  from  the  sovereign- 
ty. To  establish  their  title  from  the  sover- 
eignty, appellees  relied  upon  that  part  of  the 
agreement  hereinbefore  set  out  wherein  it 
.was  agreed  tliat  the  several  defendants, 
claiming  under  so-called  Junior  patents  have 
such  title,  if  any,  as  was  vested  in  the  Junior 
grantees  or  patentees  of  the  several  tracts 
of  land  claimed  by  the  said  defendants,  re- 
spectively, by  their  answers  in  this  case. 
The  appellees  set  up  title  under  the  several 
original  grantees  or  patentees  to  whom  the 
several  tracts  had  been  patented  by  the  re- 
public and  state  of  Texas.  The  purpose  of 
the  agreement  was  to  relieve  appellees  of  the 
burden  of  establishing  the  consecutive  links 
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In  their  respecttve  cbains  of  title,  Vy  an  ad- 
mission that  they  Iiad  such  title.  The  case 
under  the  admission  stands  as  though  each 
of  the  api)ellees  had  established,  by  a  regu- 
lar unbroken  chain,  his  title  from  the  original 
grantee  under  whom  he  claimed.  This  sat- 
isfied the  requirements  of  the  three-year 
statute  as  to  title  or  color  of  title  from  the 
sovereignty. 

[6,1]  But  It  is  contended  by  appellants 
that  the  land  had  been  granted  to  Gordlano 
Badilla  by  a  former  sovereignty,  and  had 
never  been  subject  to  the  sovereignty  of 
the  republic  or  state  of  Texas,  and  that 
therefore  (1)  the  provisions  of  the  three-year 
statute  of  limitation  as  to  title  or  color  of 
title  from  the  sovereignty  is  not  met  by 
showing  such  title  under  the  republic  or 
state  of  Texas,  and  (2)  that,  if  the  provision 
of  the  statute  were  bo  construed  as  to  meet 
this  case,  it  was  beyond  the  power  of  the 
Legislature  thus  to  divest  the  title  under 
the  former  sovereignty.  Neither  of  these 
contentions  is  sound.  The  state  has  always 
shown  a  religious  regard  for  valid  titles 
emanating  from  any  former  sovereign.  Wboi 
such  grants  are  placed  upon  the  same  foot- 
ing as  those  made  by  the  state  herself,  it 
certainly  cannot  be  said  that  any  rights, 
whether  originating  by  treaty  or  under  the 
Constitution  or  laws  of  this  state,  have  been 
violated.  There  is  nothing  in  the  nature  of 
those  rights  to  protect  them  from  the  opera- 
tion of  the  statutes  of  limitation  adopted  for 
the  settlement  of  land  titles.  The  "sover- 
eignty of  the  soil"  in  the  three-year  statute 
meant,  when  the  statute  was  first  adopted 
in  1841,  the  then  existing  sovereignty.  The 
change  from  the  republic  to  the  state  wrought 
no  change  in  this  sovereignty  except  to 
transfer  it  to  the  state,  the  present  sover- 
eign. Any  grant  or  patent  by  the  state  of 
any  part  of  the  lands  embraced  in  the 
Badilla  grants,  if  these  grants, had  been  valid 
grants  of  these  lands,  would  have  been  void 
in  no  other  sense,  and  certainly  no  further 
than  would  have  been  void  patents  by  the 
state  of  lands  covered  by  prior  valid  patents 
from  the  state.  In  either  case  the  state 
would  be  without  power  to  convey  title 
to  lands  which  had  previously  been  disposed 
of  by  valid  grants  of  a  previous  sovereign 
or  patents  emanating  from  Itself. 

[7]  But  in  the  case  of  Junior  patents,  up- 
on lands  previously  titled  by  the  state,  it 
8ee;ns  to  be  well  settled  that  such  Junior 
patentees  or  persons  holding  title  under  them 
hold  under  the  sovereignty  of  the  soil,  and 
may  prescribe  under  the  statute  of  limitation 
of  three  years  as  against  the  holder  under 
the  senior  patent  Whitehead  v.  Foley,  28 
Tex.  14 ;  Smith  v.  Power,  23  Tex.  29;  League 
V.  Rogan,  59  Tex.  431;  Galan  v.  Town  of 
Goliad,  32  Tex.  776;  Land  Mortgage  Co.  ▼. 
State,  1  Tex.  Civ.  App.  816,  23  S.  W.  259. 

We  have  concluded  that  the  court's  con- 
clusions of  fact  with  regard  to  the  claim  of 


title  by  appellees  under  flie  statutes  of  limita- 
tion were  supported  by  the  evidence,  and 
wlU  not  be  disturbed.  The  remaining  assign- 
ments of  error  have  been  examined  and  our 
con<^usion  is  that  none  of  them  presents  any 
ground  for  reversal  of  the  Judgment,  even 
if  materlaL  None  of  them  is,  tu  fact,  ma- 
terial in  view  of  the  courts  findings,  approv- 
ed by  us,  that  appellants  failed  to  establish 
the  one  fact  absolutely  essential  to  their 
right  to  recover ;  that  is  that,  assuming  the 
validity  of  the  Badilla  grants,  they  are  not 
shown  to  cover  any  part  of  the  lands  sued 
for.  Binding  no  grounds  for  reversal,  the 
Judgment  is  affirmed. 
Affirmed. 

On  Motion  for  Rehearing. 

In  plaintiffs  In  error's  motion  for  rehearing  at- 
tention is  called  to  what  is  shown  to  be  an  er- 
roneous statement  as  to  the  facts.  It  does  not 
appear  who  made  the  survey  of  1858  of  this 
grant  The  survey  which  was  afterwards  made 
by  A.  H.  Wootters,  or  in  which  he  assisted,  was 
made  in  1888  or  1889.  Plaintiffs  in  error  are  in 
error  in  saying  that  it  is  stated  we  found  as  a 
fact  that  A.  H.  Wootters  testified  that  no  trace 
could  be  found  on  the  ground  of  any  older  sur- 
vey than  the  one  of  1858.  The  opinion  does  not 
so  state.    The  errors  corrected  are  ImmateriaL 


T0UN6  et  aL  t.  BANK  OF  MIAMI. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Oct  25,   1913.     On  Motion  for  Re- 
hearing, Dec.  13,  1913.) 

1.  GUABANTT  ({  82*)— AonON  AGAINST  GUAK- 
ANTOBS— PABTIKS. 

Where  defendants  gnaranteed  certain  as- 
sets of  a  bank  on  transferring  the  bank  and 
its  assets  to  plaintiff,  the  contract  of  guaranty 
being  an  independent  undertaking,  the  principal 
debtors  were  not  necessary  parties  to  a  suit 
on  the  guaranty. 

[Eld.   Note.— For   other  cases,  see   Guaranty, 
Cent  Dig.   S  97;    Dec.  Dig.  |  82.*] 

2.  GUABANTX     (i    82*)  —  PaBTISS  —  RlQHT    10 

Sub. 

Where  the  assets  of  a  firm  operating  a  pri- 
vate bank  were  transferred  to  another  partner- 
ship engaged  in  operating  a  new  bank,  and  the 
latter  contracted  to  collect  certain  paper,  and,  if 
it  could  not  be  collected,  then  defendants,  the 
transferring  firm,  were  to  pay  the  same  on  trans- 
fer of  the  judgment  therefor,  and  had  the  option 
to  pay  the  same  in  cash  and  take  a  transfer 
thereof,  and  to  designate  the  attorney  who  should 
conduct  any  suit,  the  suit  on  the  guaranty  was 
properly  brought  in  the  name  of  the  new  bank- 
ing firm. 

[Ed.   Note.— For  other  cases,   see   Guaranty, 
Cent  Dig.  {  97;   Dec.  Dig.  {  82.*] 

3.  GuABANTT  (t  87*)— Action— Vabiancb. 

On  the  transfer  of  a  bank's  assets  to  plain- 
tiffs, a  partnership  operating  a  new  bank,  de- 
fendants, the  transferrors,  guaranteed  the  col- 
lection of  such  assets,  and  in  an  action  on  the 
guaranty  the  petition  alleged  that  plaintiffs  were 
to  turn  over  the  paper  not  collected  to  an  attor- 
ney designated  by  defendants  for  collection,  and 
defendants  were  to  sue  on  all  of  the  paper  so 
turned  over  and  collect  by  execution.  The  con- 
tract for  transfer  of  the  assets  provided  that  the 
new  bank  was  to  collect  the  same  by  demand  or 
judgment,  and,  if  not  so  collected,  then  defend- 
ants would  pay  the  debt  on  the  transfer  of  the 
judgment  Defendants  also  had  the  option,  be- 
fore the  paper  was  placed  in  the  hands  of  an  at- 
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tomej,  to  pay  tlie  nme  in  cash  and  take  a  trans- 
fer, reaerruig  tbe  right  to  deairnate  the  attorney 
who  ahonld  conduct  the  suit.  Meld,  that  tbe  gist 
of  the  action  was  whether  defendants  had  breach- 
ed their  contract  of  guaranty,  and  though  it  was 
alleged,  as  part  of  the  breacii,  that  tbe  attorney 
so  selected  bad  refused  to  prosecute  the  claims 
to  judgment,  there  was  no  material  yariance  be- 
tween the  contract  and  the  petition. 

[E^.  Note.— For  other  cases,   see   Guaranty, 
Cent  Dig.  i  101;    Dec.  Dig.  f  87.*] 

4.  GtJARANTT  (I  70*)— Perfobmancb  OF  CoH- 

DITIONS— REASONABUE  TlilB. 

Where  a  contract,  guaranteeing  certain  of 
the  assets  of  a  bank  transferred  to  plaintiffs, 
provided  that  all  paper  due  at  tbe  signing  of 
tbe  contract  should  be  collected  by  plaintiffs  in 
'JO  days,  or  suit  brought  thereon,  and,  if  prompt 
payment  was  not  made,  tbe  paper  should  be 
placed  in  tbe  hands  of  an  attorney  for  suit 
thereon,  but  it  was  further  provided  that  time 
was  not  of  the  essence  of  the  contract,  it  was 
sufficient  if  uncollected  paper  was  placed  In  the 
hands  of  an  attorney  within  a  reasonable  time, 
and  hence  the  guarantors  were  not  relieved  from 
liability  because  the  uncollected  assets  were  not 
delivered  to  tbe  attorney  within  80  days. 

[Ed.   Note.— For  other  cases,   see   Guaranty, 
Cent  Dig.  H  78-80;   Dec.  Dig.  f  70.*] 

6.  GUABANTY  (I  36*>— Assets  oi  Bank— Con- 
tract—Bbeach-Measubb  or  Dahaoes. 
Where  defendants,  on  transferring  the  as- 
sets of  a  t>ank  to  plaintiffs,  a  new  partnership 
operating  a  new  baink,  guaranteed  the  collection 
of  the  face  value  of  certain  notes  and  over- 
drafts transferred,  plaintiffs  contracting  to  col- 
lect the  same  by  demand  or  suit  by  an  attor- 
ney of  defendants'  selection,  and,  if  this  was 
impossible,  defendants  to  pay  tbe  same  and  ac- 
cept a  transfer  of  the  assets  so  uncollected,  de- 
fendants having  repudiated  the  agreement, 
plaintiffs  were  not  entitled  to  recover  tbe  face 
value  of  the  notes  and  overdrafts  so  uncollect- 
ed, in  tbe  absence  of  proof  that  tbe  principal 
debtors  were  insolvent,  bnt  the  measure  of 
plaintilfs'  damage  was  the  difference  between 
the  face  value  of  such  indebtedness  and  its  ac- 
tual valne. 

[Ed.   Note. — For  other  cases,   see   Guaranty, 
Cent.  Dig.  li  38-46;    Dec.  Dig.  f  86.*] 

6.  GuABANTY   (§  90*)— BVIDBNCE. 

In  an  action  on  a  guaranty,  made  by  the 
owners^  of  a  private  bank,  to  a  partnership, 
consisting  of  one  of  their  nnmber  and  others 
who  were  to  operate  a  new  bank,  that  certain 
of  the  assets  of  the  bank  transferred  were  col- 
lectible, evidence  of  one  of  such  partners  as  to 
teptesentations  made  by  tbe  continuing  partner 
to  him  as  to  the  collectibility  of  the  paper  in 
the  bank  was  admissible. 

[Ed.   Note. — For   other  cases,   see   Guaranty, 
Cent  Dig.  f  103;    Dec.  Dig.  |  80.*] 

7/  GiTAXARTT  (J  77*)— Bbeach  —  Waiveb  of 

Pkbcbdbnt  Conditions. 

Where  defendants  repudiated  a  guaranty 
of  collection  of  certain  of  the  assets  of  a  bank 
and  declared  tiiat  they  would  no  longer  be 
boimd  thereby,  plaintiffs  were  entitled  to  accept 
soch  declaration  as  final  and  as  a  waiver  of  all 
conditions  precedent  to  suit,  to  be  performed 
by  them,  and  to  sue  at  once  for  breach  of  the 
contract 

[Ed.  Note.— For  other  cases,   see   Guaranty, 
Cent  Dig.  H  87-90;    Dec.  Dig.  {  77.*] 

Appeal  from  District  Court,  Hemphill  Coon- 
17;  C.  B.  Gustavos,  Special  Judge. 
Action  by  the  Bank  of  Miami  against  D. 
*  J.  Tonng  and  others.     Judgment  for  plain- 
tiff, and  defendants  appeal.    AflBrmed. 


H.  B.  Hoover,  of  Canadian,  and  Bwing  & 
Dial,  of  Miami,  for  appellants.  B.  M.  Baker, 
and  G.  O.  McCrohan,  both  of  Canadian,  and 
J.  A.  Holmes,  of  Miami,  for  appellee. 

HT7FF,  C.  J.  The  statement  of  tbe  aUega- 
tions  in  plaintUTs  petition  by  appellants  is 
adopted  by  us,  as  the  api)ellee  concedes  tliat 
it  is  substantially  correct.  The  statement  of 
exceptions  and  pleas  of  defendants  will  not 
be  made,  as  we  think  our  opinion  will  other- 
wise disclose  the  issues  made  thereby: 

"This  suit  was  filed  in  the  district  court 
of  Hemphill  county,  on  the  20th  day  of  De- 
cember, 1912,  by  T.  M.  Canningham,  L.  B. 
Robertson,  W.  S.  Martin,  T.  J.  Boney,  and 
others,  a  partnership  engaged  in  a  general 
banking  business  at  Miami,  Tex.,  under  the 
firm  name  of  the  Bank  of  Miami,  against  D. 
J.  Toung,  Hobt  Moody,  Thos.  F.  Moody,  and 
W.  S.  Martin.  The  plaintiff  alleged:  That 
on  and  prior  to  the  21st  day  of  September, 
1912,  the  defendants  were  engaged  in  a  gen- 
eral banking  business  as  partners,  at  Miami, 
under  the  firm  name  of  the  Bank  of  Miami, 
and  on  that  day  the  plaintiff  organized  tbe 
partnership  and  purchased  the  banking  busi- 
ness of  the  defendants,  and  continued  tbe 
business  under  the  firm  name  of  the  Bank  of 
Miami,  and  that  the  purchase  included  the 
banking  business,  real  estate,  books,  notes, 
accounts,  and  overdrafts  of  the  defendants. 
That  a  written  contract  was  entered  into 
between  the  parties,  which  included  an  ob- 
ligation on  the  part  of  tbe  defendants  to  guar- 
antee the  payment  of  all  notes,  overdrafts, 
accounts,  and  other  paper  due  at  the  time  of 
the  sale  to  the  Bank  of  Miami,  but  said  guar- 
anty being  given  ill  consideration  of  the  pur- 
chase price  paid  by  plaintiff  for  said  banking 
business  and  under  such  conditions  as  fol- 
lows: That  all  the  notes,  overdrafts,  eta,  due 
and  to  become  due  the  bank  were  to  be  col- 
lected by  the  newly  organized  bank,  in  so 
tar  as  collections  could  be  made  by  notice 
and  demand  on  the  debtors ;  that,  if  same 
could  not  be  so  collected,  plaintiff  was  to  turn 
over  the  paper  not  collected  to  an  attorney-, 
selected  by  defendants,  for  colle<;tlon  by  suit, 
and  defendants  were  to  sue  on  all  of  said  pa- 
per so  turned  over  and  prosecute  to  Judgment 
thereon  promptly  and  collect  by  execution. 
If  collection  could  not  be  thus  made  by  execu- 
tion, then  defendants  were  to  pay  plaintiff 
all  the  money  due  on  the  paper  not  so  col- 
lected. That  thereafter  they  requested  the  de- 
fendants to  designate  an  attorney,  and  the  de- 
fendants designated  H.  E.  Hoover,  and  there- 
after they  presented  to  said  Hoover  many  of 
the  notes,  accounts,  and  orerdrafts,  and  re- 
quested him  for  the  defendants  to  bring  suit 
upon  and  collect  tbe  same.  That  Hoover,  act- 
ing for  tbe  defendants,  accepted  certain  of 
the  overdrafts  and  notes  for  collection,  but 
rejected  many  others,  and  turned  them  to 
the  plaintiff  and  notified  the  plaintifl  the  de- 
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fendantB  would  not  undertake  the  coUectlon 
of  the  same  and  denied  all  liability  and  re- 
sponsibility thereon  under  the  contract  That, 
by  their  act  in  refusing  to  take  charge  of  said 
collections  and  refusing  to  put  same  into 
Judgment  and  denying  liability  thereon,  the 
defendants  broke  their  contract  with  plain- 
tiff, and  plaintiff  alleged  that;  pursuant  to 
the  terms  of  said  contract,  it  presented  to 
said  attorney  certain  overdrafts  and  notes 
which  are  set  out  in  the  pleadings ;  that  the 
attorney  accepted  aU  of  said  notes  and  over- 
drafts so  presented  for  collection  except  the 
note  of  G.  C.  Nickel,  Geo.  Nickel,  H.  C.  Har- 
ris, five  notes  of  Tom  Cook,  and  the  note  of 
J.  G.  Ramsey,  and  the  note  of  W.  O.  Craw- 
ford, and  all  of  the  overdrafts,  except  the 
overdraft  of  S.  M.  Bird,  J.  O.  Ramsey,  and 
H.  B.  Ratloff  (these  notes  and  overdrafts 
refused  being  the  only  items  in  controversy 
in  this  suit).  In  the  seventh  paragraph  of 
the  petition  the  plaintiff  charges  that  the  de- 
fendants, by  breaching  the  contract  and  de- 
nying liability  on  said  notes  and  overdrafts, 
had  damaged  plaintiff  In  the  sum  of  |26,000, 
and  prayed  for  Judgment  for  the  amount  due 
on  the  notes  and  overdrafts,  attorney's  fees 
and  Interest,  and.  If  that  should  not  be  al- 
lowed, then  it  prayed  for  Judgment  for  the 
amount  due  on  all  overdrafts,  said  notes,  at- 
torney's fees,  and  interest  shown  to  have 
been  rejected  by  the  defendants,  and,  if  same 
should  be  rejected,  then  the  decree  of  the 
court  fixing  the  liability  of  defendants; 
prayed  for  a  writ  of  mandamus  for  costs  of 
suit" 

The  trial  court  made  the  following  find- 
ings; 

"Findings  of  Fact 

"First  I  find  that  on  and  prior  to  Sep- 
tember 21,  1912,  defendants  D.  J.  Young,  Rob- 
ert Moody,  Thomas  F.  Moody,  and  W.  S. 
Martin  were  the  owners  of  a  banking  busi- 
ness, located  at  Miami,  Tex.,  conducted  by 
them  as  copartners,  under  the  firm  name  of 
the  Bank  of  Miami,  Tex.,  and  will  herein- 
after be  referred  as  to  the  'Old  Bank.' 

"Second.  That  on  September  21,  1912,  said 
defendants  sold  said  banking  business  to  the 
defendant  W.  S.  Martin  and  his  associates, 
being  the  plaintiffs  named  in  the  petition, 
who  continued  to  conduct  the  said  banking 
business  as  copartners  using  also  the  firm 
name  'The  Bank  of  Miami,  Texas,'  and  will 
be  hereinafter  referred  to  as  the  'New  Bank.' 

"Third.  That  the  sale  of  said  banking  busi- 
ness by  the  old  bank  to  the  new  bank  was 
evidenced  by  a  written  contract,  of  date 
September  21,  1912,  with  two  supplements 
thereto,  admitted  in  evidence  on  the  trial, 
and  that  said  contract  fixed  the  rights,  duties, 
and  liabilities  of  all  of  the  parties. 

"Fourth.  That  when  said  contract  was  en- 
tered into  there  was  owned  and  in  possession 
of  the  old  bank,  as  a  part  of  its  assets,  the 
following  notes  and  overdrafts,  which  were 
owing  to  it,  to  wit:   Note  of  H.  C.  Harris,  for 


$206,  dated  July  6,  1909,  due  90  days;  inter- 
est 10  per  cent  from  maturity,  bearing  a 
credit  of  $117,  dated  September  22,  1911. 
Note  of  G.  a  Nickel  and  G^.  W.  Nickel  for 
$51.25,  dated  March  8,  1910,  due  90  days ;  In- 
terest 10  per  cent  from  maturity,  bearing 
credit  of  |20,  dated  October  3, 1910.  Note  of 
W.  G.  Crawford  for  $37,  dated  August  15^ 
1910,  due  90  days ;  Interest  10  per  cent  from 
maturity,  bearing  credit  of  $2.43,  undated; 
another  credit,  Interest  paid  to  January  20, 
1911;  another  credit  of  $16  dated  September 
13,  1911;  and  another  credit  'interest  paid 
to  January  4,  1912.'  Four  notes  of  Thomas 
Cook,  one  for  $694.66,  one  for  $500,  one  for 
$1,000,  and  one  for  $1,600,  all  dated  Decem- 
ber 27,  1911,  due  six  months  after  date,  bear- 
ing interest  at  the  rate  of  10  per  cent  after 
maturity,  and  one  note  of  Thomas  Cook  for 
$1,650,  dated  September  1,  1912,  due  one  day 
after  date,  bearing  interest  at  10  per  cent 
from  date.  Overdraft  against  S.  M.  Bird 
for  $2,601.25  .and  overdraft  against  J.  6. 
Ramsey  for  $214.29.  And  that  said  notes 
and  overdrafts  are  the  only  Items  involved  in 
this  suit,  and  were  included  within  the  terms 
of  the  contract  of  September  21,  1912. 

"Fifth.  That  the  evidence  Introduced  did 
not  show  that  the  old  bank  held  any  security 
for  the  payment  of  said  notes  and  overdrafts, 
except  the  Thomas  Cook  notes,  upon  which 
obligations  it  held  collateral  as  follows:  Two 
notes  from  Fred  D.  Kline  and  Ulricka  Kline, 
payable  to  the  order  of  Andrew  B.  Larson, 
indorsed  in  blank,  without  recourse,  by  the 
latter,  and  also  Indorsed  by  Thomas  Cook, 
dated  May  6,  1910,  one  for  $1,000  due  on  or 
before  May  6,  1913,  and  the  other  for  $2,700, 
due  on  or  before  May  6,  1915,  both  bearing 
interest  at  7  per  cent  from  date,  and  were 
secured,  as  the  testimony  showed,  by  a  mort- 
gage on  some  land  In  the  state  of  Oklahoma, 
upon  which  there  were  some  prior  Incum- 
brances of  approximately  $4,000,  and  that  the 
land  was  subsequently  sold  at  sheriff's  sale 
under  foreclosure  of  one  of  the  prior  Incum- 
brances; and  four  mortgages  in  the  form  of 
deeds  executed  by  Thomas  Cook  to  W.  S. 
Martin  for  some  town  lots  In  Hereford,  Tex. ; 
and  a  tract  of  land  In  Castro  county,  Tex., 
containing  327  acres. 

"Sixth.  That  the  new  bank,  after  Its  pur- 
chase of  the  banking  business  and  the  execn-' 
tlon  of  the  contract  of  September  21,  1912, 
and  within  30  days,  in  substantial  compliance 
of  said  contract  attempted  to  collect  said 
notes  and  overdrafts,  but  failed  to  do  so,  and 
such  Indebtedness  is  stiU  owing  and  unpaid. 

"Seventh.  That  the  new  bank,  in  substan- 
tial compliance  with  the  contract  of  purchase 
and  within  a  reasonable  time,  and  without 
breach  or  waiver  of  its  rights  under  said 
contract,  requested  D.  J.  Toung  to  select  and 
designate  an  attorney  to  sue  upon  said  notes 
and  overdrafts,  and  collect  them  by  Judg-  * 
ment  and  execution  if  possible,  with  the  end 
in  view  of  complying  with  the  terms  of  said 
contract  of  purchase,   and  holding  the  old 
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bank  liable  for  tbe  nltimate  payment  of  all 
■of  Gald  Indebtedness,  in  accordance  with  tbe 
-terms  of  said  contract 

"EnghtlL  That  in  pnraaance  of  the  reguest 
of  the  new  bank,  for  the  selection  and  desig- 
nation of  an  attorney,  the  defendant  D.  J. 
Yonng,  acting  for  the  old  bank,  under  the 
.teims  of  said  contract,  did  on  November  11, 
1912,  select  and  designate  H.  EL  Hoover,  Esq., 
^n  attorney  of  Canadian,  Tex.,  to  handle  said 
Indebtedness,  and  notified  the  new  bank 
thereof,  which  was  in  substantial  compli- 
ance with  said  contract 

"I«nth.  That  the  said  H.  S3.  Hoover  ac- 
cepted the  designation  of  himself,  and  there- 
upon and  thereby  became  the  agent  and  rep- 
resentative of  the  old  bank  to  act  for  them 
in  the  premises,  and  defendants  are  bound 
by  his  acts  In  reference  to  the  indebtedness 
mentioned. 

"Tenth.  That  correspondence  was  conduct- 
ed between  the  new  and  old  banks  daring  the 
months  of  October  and  November,  1912,  prior 
to  November  19,  1912,  as  shown  by  the  let- 
tecs  offered  in  evidence ;  some-  of  the  letters 
referring  to  some  of  the  items  of  indebtedness 
mentioned,  but  not  to  all  of  them. 

"Eleventh.  That  on  November  14,  1912,  the 
old  bank  called  upon  the  new  bank  to  place 
In  hands  of  H.  B.  Hoover  all  of  the  indebted- 
ness then  due,  which  the  new  bank  would 
not  release  from  the  guaranty  contained  in 
the  contract  of  September  21,  1912,  and  in 
pursuance  to  such  request  the  new  bank  on 
or  about  November  19,  1912,  delivered  to  the 
said  H.  B.  Hoover  a  number  of  notes  and 
overdrafts,  including  the  notes  and  over- 
drafts involved  in  this  suit 

"Twelfth.  That  in  making  delivery  to  H. 
T&.  Hoover,  on  or  about  November  19, 1912,  of 
the  notes  and  overdrafts  Involved  in  this 
-suit,  the  new  bank  was  acting  In  substan- 
tial compliance '  with  the  terms  of  the  con- 
tnct  of  September  21,  1912,  and  within  a 
reasonable  time,  and  the  evidence  offered  in 
ixioM  of  the  old  bank  was  not  sufficient  to 
allow  that  there  had  been  a  breach  or  waiver, 
by  the  new  bank,  of  the  terms  of  said  con- 
tract as  to  such  items  of  indebtedness. 

"Thirteenth.  That  the  said  H.  E.  Hoover, 
acting  for  the  old  bank,  on  or  about  Novem- 
ber 21,  1912,  returned  the  items  of  indebted- 
ness involved  In  this  suit  to  the  new  bank, 
and  declined  and  refused  to  carry  out  the 
terms  of  the  contract  as  applied  thereto,  as 
evidenced  by  the  letter  of  said  H.  B.  Hoover 
to  W.  S.  Martin,  cashier,  dated  November  21, 
1912,  read  in  evidence  on  the  trial  of  this 
«ase,  which  letter  I  find  to  be  a  repudiation 
of  tbe  contract  and  denial  of  any  and  all 
UabiUty  on  the  items  involved,  which  act  has 
been  fully  ratifled  by  the  old  bank. 

"fourteenth.  I  further  find  that  the  testi- 
mony  offered  by  the  old  bank  to  show  that 
there  was  loss  of  security,  in  the  sale  of  the 
land  in  Oklahoma  under  prior  incumbrances, 
wag  insufficient  to  show  there  had  been  a 
loas  of  security  sacb  as  would  release  the  old 


bank  from  the  guaranty  as  to'  tbe  Thomas 
Cook  notes. 

"Fifteenth.  I  further  find  that  the  new 
bank,  after  the  return,  by  the  said  H.  B. 
Hoover,  of  the  items  of  indebtedness  involv- 
ed in  this  suit  on  November  21,  1912,  has  not 
instituted  suit  upon  any  of  them  or  taken 
any  further  action  to  enforce  collection." 

By  clause  4  and  the  supplement  to  the  con- 
tract, the  Moodys  and  Young  guaranteed 
^•/jo  of  the  notes  and  overdrafts  of  the  old 
bank,  as  shown  by  the  books  on  the  2l8t 
day  of  September,  1912,  "in  case  of  failure 
to  collect  said  notes,  as  hereinafter  indicat- 
ed." All  notes  and  overdrafts  guaranteed  by 
the  old  bank  were  to  be  collected  by  the  new 
bank.  Demand  for  payment  was  to  be  made 
immediately  upon  the  indebtedness  becoming 
due,  and,  if  not  promptly  paid,  the  paper 
was  to  be  placed  in  the  hands  of  an  attorney 
for  collection  by  suit  and  suit  to  be  imme- 
diately Instituted  thereon.  The  attorney  was 
to  be  selected  by  the  old  bank ;  suit  was  to 
be  pressed  to  Judgment  as  soon  as  possible; 
and,  when  Judgment  was  obtained,  execution 
was  to  be  issued;  and,  if  tbe  money  could 
not  be  made  by  execution,  then  the  old  bank 
was  to  pay  the  same  upon  a  due  transfer  ot 
the  Judgment  to  the  parties  composing  the 
old  bank.  By  the  contract  the  old  bank 
transferred  to  the  new  the  entire  property 
of  the  Bank  of  Miami,  Including  the  banking 
house  and  grounds,  all  bills,  notes,  and  other  ■ 
property  of  whatsoever  kind  or  character; 
the  price  was  the  capital  stock,  $25,000,  sur- 
plus $16,000,  and  the  net  earnings  of  the 
business  from  January  1,  1912,  to  date  ot  de- 
livery of  the  property,  and  $2,500  bonus  and 
premium. 

[1]  By  exceptions  and  plea  in  abatement, 
the  appellant  sought  a  dismissal  of  the  cause 
for  the  reason  that  the  principal  obligors  in 
the  notes  and  overdrafts  were  not  made  i>ar- 
ttes,  and  no  excuse  in  law  was  alleged,  au- 
thorizing the  suit  against  the  guarantors, 
without  Joining  the  principals,  on  the  ground 
that  the  appellants  in  the  contract  declared 
on  were  only  sureties  or  guarantors.  "Tbe 
guarantor,  being  bound  by  a  separate  con- 
tract and  only  collaterally  liable,  cannot  be 
Joined  in  the  same  suit  with  the  prlndpal." 
Brandt,  Surety  <&  Guarantor,  §  2;  Shrop- 
shire V.  Smith,  37  S.  W.  174,  and  Id.,  37  S. 
W.  470 ;  Page  v.  White  Sevrlng  Machine  Co., 
12  Tex.  Civ.  App.  327,  34  S.  W.  988.  The  con- 
tract of  guaranty  in  this  case  Is  an  inde- 
pendent undertaking  on  the  part  ot  the  guar- 
antors. They  are  not  bound  by  the  same 
instruments  on  which  the  principals  are 
bound.  This  suit  was  upon  an  alleged  breach 
of  the  contract  of  guaranty  and  for  consequent 
damagea  We  are  therefore  of  the  opinion 
that  it  was  not  necessary  to  Join  the  princi- 
pals with  the  guarantors  in  this  suit  and 
that  there  was  no  misjoinder  of  causes  of 
action.  We  do  not  think  articles  1204,  8818, 
and  3819,   Sayles'  ClvU  Statutes,  apply  to 


Digitized  by 


Google 


440 


161  SOTTTHWESTEBN  BEFOBTBB 


CTez. 


cases  of  this  character.  All  asstgnments 
complaining  of  the  court's  action  In  OTerroI- 
Ing  exceptions  and  In  not  snstalnlng  the  plea 
of  abatement,  on  the  grounds  abore  q>eclfied, 
are  overruled. 

[2]  We  think  the  terms  of  the  contract 
clearly  Indicate  that  the  suit  should  be 
brought  In  the  name  of  the  new  bank.  The 
paper  was  transferred  to  the  new  partner- 
ship, and  It  was  to  collect  the  same  by  de- 
mand or  on  a  Judgment  and  execution,  and, 
If  not  so  collected,  then  the  old  bank  would 
pay  the  debt  upon  the  transfer  of  the  judg- 
ment By  the  eighth  provision,  the  old  bank 
had  the  option,  before  the  paper  was  placed 
In  the  hands  of  an  attorney  for  collection,  fo 
pay  the  same  off  In  cash  and  take  a  transfer ; 
In  the  fifth  paragraph  the  old  bank  reserved 
the  right  to  designate  the  attorney  who 
should  conduct  the  suit  The  evidence  would 
warrant  the  court  In  finding  that  the  appd- 
lants  had  the  right  to  direct  the  bringing  of 
the  suit  or  to  prevent  one  being  brought 

[3]  A  perusal  of  the  correspondence  be- 
tween the  parties  Is  at  least  suggestive  that 
the  parties  to  the  contract  so  Interpreted  it 
The  necessity  of  bringing  the  suit  under  the 
terms  of  the  contract  was  left  to  the  option 
of  the  old  bank.  Doubtless  the  suit  should 
have  been  prosecuted  In  the  name  of  the  new 
bank,  yet  both  parties  were  vitally  Interest- 
ed In  the  collection  of  the  Indebtedness  un- 
der the  contract  Appellants  objected  to  the 
introduction  of  the  contract  in  evidence,  be- 
cause there  was  a  variance  between  the  al- 
legations of  the  terms  of  the  contract  de- 
clared on  and  In  the  contract  offered  in  evi- 
dence. The  allegation  in  the  petition  that 
"plaintiff  was  to  turn  over  the  paper  not 
collected  to  an  attorney  selected  by  the  de- 
fendants for  collection  by  suit,  and  defend- 
ants were  to  sue  on  all  of  said  paper  so 
turned  over,  and  prosecute  to  Judgment 
thereon  promptly,  and  collect  by  execution," 
we  think  presented  no  material  variance  in 
the  allegation  and  the  contract  Whether 
the  suit  should  be  brought  was  largely  In 
the  hands  of  the  defendants,  and  the  parties, 
as  above  suggested,  apparently  at  least  so 
interpreted  the  contract;  but  if  there  was 
a  variance  from  the  strict  letter  of  the  con- 
tract it  was  Immaterial  and  would  not  af- 
fect the  rights  of  the  parties  in  this  suit 
The  real  question  at  issue  was  whether  ap- 
pellants breached  the  contract  True,  It  is 
alleged  as  a  part  of  the  breach  that  the  at- 
torney for  app^lants  refused  to  take  charge 
of  the  collections  and  prosecute  to  Judgment; 
but  the  gravamen  of  the  breach  alleged  is 
a  denial  of  liability  and  responsibility  there- 
on under  the  contract  We  think  there 
was  no  error  in  admitting  the  contract  in 
evidence. 

The  couft  found  from  the  evidence  before 
him  that  appellants  repudiated  the  contract 
and  denied  any  and  all  liability  on  the  con- 
tract involved,  which  act  was  afterwards 
ratified  by  the  old  bank.    It  is  urgently  con- 


tended there  was  no  evidence  supporUns  tbla 
finding.  We  are  inclined  to  believe  there  is 
testimony  supporting  the  findings  of  the  tri- 
al court;  but  as  the  case  will  be  reversed, 
we  will  refrain  from  discussing  it 

[4]  Appellants  appear  to  have  based  tbdr 
denial  of  liability  on  the  contract,  on  the 
ground  In  part  that  suit  was  not  brongbt  in 
30  days  after  the  date  of  the  contract  The 
seventh  paragraph  of  the  contract  stipulates 
that  all  paper  due  at  the  signing  of  the  con- 
tract shall  be  collected  in  30  days  or  miit 
bn>ught  thereon  in  the  same  manner  as  men- 
tioned in  paragraph  6.  The  fifth  paragraph 
stipulates  that  If  prompt  payment  is  not 
made,  it  shall  be  placed  in  the  hands  of  an 
attorney  and  suit  immediately  instltnted. 
The  thirteenth  provision  declares  the  terms 
of  the  contract  are  to  be  complied  with  and 
fully  settled  and  terminated  as  soon  as  pos- 
sible, taking  into  consideration  the  condi- 
tions to  be  met  consistent  with  good  business 
and  the  best  interest  of  all  concerned,  "bat 
it  is  expressly  understood  that  time  is  not 
the  essence  of  this  contract"  We  have  con- 
cluded, under  the  provisions  of  the  contract 
that  appellants  were  not  justified  in  breach- 
ing the  contract  because  of  the  thirty  day 
clause;  but,  under  the  provisions  of  the  con- 
tract the  papers  should  be  placed  in  the 
hands  of  the  attorney  within  a  reasonable 
time,  taking  into  "consideration  the  condi- 
tions to  be  met,"  and  that  it  was  not  the  in- 
tention of  the  parties  to  make  time  the  es- 
sence of  the  contract  "If  a  party  desires 
to  make  time  of  the  essence  of  a  contract 
he  should  leave  no  doubt  of  the  intention  of 
the  contracting  parties  so  to  make  it" 
Elrchoff  V.  Voss,  67  Tex.  320,  3  S.  W.  648. 

The  appellants  assail  the  findings  of  the 
court  to  the  effect  that  the  appellee  vras 
acting  in  substantial  compliance  with  the 
terms  of  the  contract  and  within  a  reason- 
able time,  in  requesting  Tbung  to  designate 
an  attorney  to  bring  suit  and  in  placing  the 
paper  in  the  hands  of  the  attorney  so  desig- 
nated, and  that  In  so  doing  it  did  not  breach 
or  waive  its  right  under  the  contract  be- 
cause appellants  assert  the  facts  did  not  war- 
rant the  finding.  We  overrule  all  assign- 
ments bringing  into  question  the  findings  of 
the  court  on  this  point 

[f]  As  seen  from  the  above,  we  do  not  be- 
lieve appellants  were  Justified  in  renounc- 
ing liability.  Having  done  so,  what  are  the 
rights  of  the  respective  parties?  Appellee, 
upon  the  br^ch,  could  sue  for  damages. 
The  appellants,  by  the  twenty-first  assign- 
ment assail  the  Judgment  of  the  court  in 
holding  that  appellee  might  sue  for  damages 
for  such  breach  and  were  entitled  to  recover 
thereunder  the  face  value  of  the  notes  and 
overdrafts  sued  upon.  The  trial  court  in 
his  conclusions  of  law,  held  appellee  is  "en- 
titled  to  recover,  as  measure  of  damages,  the 
amount  due  on  each  of  said  notes,  with  in- 
terest thereon  as  stipulated  in  said  notes, 
to  the  date  of  Judgment,  and  the  amount  oC 
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the  oTerdraftB  on  September  21,  1012,  with 
Interest  tbereon  to,  tbe  date  of  Jndgment,  at 
the  rate  of  6  per  cent  per  annum,  and  have 
accoidlngly  rendered  the  judgment"  Tbe 
pleadings  do  not  allege  tbat  tbe  parties  eze- 
cntfaiK  tbe  notes  or  owing  tbe  overdrafts 
weE«  insolrent,  or  that  tbe  debts  InyolTed  in 
ttiis  suit  were  valneless  or  noncoUectible. 
The  evidence  does  not  show  such  to  be  their 
condition.  Tbe  trial  court  does  not  find 
sach  to  be  tbe  f&ct  Appellees  allege  and 
prove  a  breach  of  the  contract  and  ask  for 
damages  for  tbe  breach.  Tbe  appellants 
deny  their  liability  on  tbe  guaranty,  In  ef- 
fect announcing  they  would  not  take  the  In- 
debtedness after  it  was  reduced  to  Judgment 
and  pay  for  it  Upon  the  repudiation  of  such 
executory  agreement  by  appellants,  the  appel- 
lee could  have  made  its  choice  between  the 
two  courses  open  to  it  but  can  neither  confuse 
them  together  nor  taike  both.  Appellee  was 
entitled  to  recover  the  damages  which  It 
sustained  from  the  breach  alleged,  which 
in  this  case  perhaps  was  the  face  value  of 
the  Indebtedness.  This,  however,  was  sub- 
ject '^  abatement  in  respect  of  any  dt- 
comstances  which  may  have  afTorded  him 
the  means  of  mitigating  his  loss." 

When  appellants  renounced  liability,  the 
appellee  in  effect  agreed  to  such  renuncia- 
tion, and  was  therefore  remitted  to  its  ac- 
tion for  damages.  In  other  words,  they  re- 
tained tbe  indebtedness  ^s  their  property 
and  did  not  bold  appellee  to  the  contract  to 
pay  for  tbe  same  after  Judgment  Whatever 
that  indebtedness  was  worth  was  not  a  loss. 
If  it  was  collectible,  then  the  indebtedness 
was  not  a  loss,  and  no  damage  resulted 
therefrom.  By  the  Judgment  of  the  court 
appellee  recovered  the  face  value  of  the 
debt,  with  interest  and  may  still  retain 
tbe  Indebtedness  itself  and  recover  on  it  if 
there  is  security,  or  if  the  parties  or  any  of 
them  are  solvent  For  such  amount  which 
may  be  collected,  appellee  is  not  damaged  in 
that  sum,  whatever  It  Is.  The  pleadings  and 
evidence  should  not  only  show  a  breach,  but 
It  must  also  show  tbe  damage.  As  we  un- 
derstand the  record  tn  this  case,  tbat  Is  not 
shown.  Greenwall  v.  Markowltz,  97  Tex. 
479,  79  S.  W.  1068,  65  U  R.  A.  302.  In  the 
above  case.  Judge  Williams,  speaking  for  the 
Supreme  Court  said:  "The  following  state- 
ment of  the  principles  governing  such  cases 
in  Frost  v.  Knight  L.  R.  7  Exch.  112,  has 
commanded  tbe  acceptance  of  most  of  the 
text-writers  and  courts  in  England  and 
America:  7he  law  with  reference  to  a  con- 
tract to  be  performed  at  a  future  time,  where 
the  party  bound  to  performance  announces 
prior  to  the  time  his  intention  not  to  perform 
It  as  established  by  tbe  cases  of  Hochster 
V.  De  la  Tour,  and  Tbe  Danube  &  Black  Sea 
V.  Bowden,  Beld  v.  Hoskins,  and  Barwick 
T.  Buba,  on  tbe  other,  may  be  thus  stated: 
The  promisee,  if  be  pleases,  may  treat  tbe 
notice  of  Intention  as  inoperative,  and  await 
the  time  when  the  contract  is  to  be  executed. 


and  then  bold  the  other  party  responidble 
for  all  the  consequences  of  nonperformance; 
but  In  that  case  he  keeps  tbe  contract  alive 
for  the  benefit  of  tbe  other  party  as  well  as 
his  own.  He  remains  subject  to  all  bis  own 
obligations  and  liabilities  under  it  and  en- 
ables tbe  other  party  not  only  to  complete 
the  contract  if  so  advised,  notwithstanding 
bis  previous  repudiation  of  it  but  also  to 
take  advantage  of  any  supervening  circum- 
stance which  would  Justify  him  in  declining 
to  Complete  it  On  the  other  hand,  the  prom- 
isee may,  if  he  thinks  prefer,  treat  tbe  repu- 
diation of  the  other  party  as  a  wrongful 
putting  an  end  to  the  contract  and  may  at 
once  bring  an  action  as  on  a  breach  of  It; 
and  In  such  action  he  will  be  entitled  to  such 
damages  as  would  have  arisen  from  tbe  non- 
performance of  the  contract  at  the  appointed 
time,  subject,  however,  to  abatement  in  re- 
spect of  any  drcnmstances  which  may  have 
afforded  him  the  means  of  mitigating  bis 
loss.'  When  the  promisee  adopts  the  lattter 
course,  treating  the  contract  as  broken,  and 
himself  as  discharged  from  bis  obligations 
under  It  be  resolves  bis  right  Into  a  mere 
cause  of  action  for  damages.  He  is  no  lon- 
ger concerned  with  tbe  disposition  which  the 
promisor  may  make  of  the  subject-matter  of 
the  contract" 

The  contract  of  guaranty,  as  we  Interpret 
it  is  that  tbe  indebtedness  is  collectible  by 
law.  The  burden  in  such  case  is  on  the 
plaintiff  to  show  the  noncollectlbillty  of  tbe 
indebtedness.  Brandt  Suretyship  &  Ouaran- 
tor,  {{  111-113;  Evans  v.  Bell,  46  Tex.  555. 
If  there  is  any  presumption  to  be  Indulged 
in,  it  should  be  presumed  that  the  debtor 
wUl  and  can  pay  his  obligation,  and,  in  the 
absence  of  proof  to  the  contrary,  that  the 
appellee  can  and  will  collect  tbe  indebtedness 
declared  upon.  If  they  do  so,  then  they  have 
lost  nothing,  in.  so  far  as  the  debts  are  con- 
cerned, and  are  not  damaged  in  tbat  sum  by 
tbe  breach  of  tbe  contract  The  appellee 
cites  us  to  the  case  of  Young  v.  Dalton,  83 
Tex.  497,  18  S.  W.  879,  as  authority  sustain- 
ing the  measure  of  damages  adopted  by  the 
trial  court  In  that  case  the  contract  and 
breach  stipulated  for  tbe  payment  of  a  note 
— tbe  contract  price  of  the  cattle.  This  the 
purchaser  failed  to  do.  The  court  held  that 
tbe  aggrieved  party  could  sue  for  tbe  con- 
tract price  at  once  upon  the  breach,  and  that 
the  measure  of  damages  was  the  amount  of 
the  note  agreed  upon  or  the  contract  price. 
The  guaranty  in  this  case  is  collection — not 
payment  When  the  contract  was  breached, 
the  damages  then  recoverable  are  to  be  meas- 
ured by  tbe  contract  Such  Indebtedness  not 
collectible  would  ordinarily  measure  the  ap- 
I>eUee's  loss  or  damaga  We  think  the  court 
was  in  error,  under  the  pleadings  and  evi- 
dence in  this  case,  in  fixing  the  measure  of 
damages  at  tbe  amount  due  on  the  notes  and 
overdrafts.  The  measure  of  damages,  in  our 
opinion,  was  the  difference  between  Vm  face 
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value  of  the  Indebtedness  and  Its  actual  valne 
to  be  ascertained  from  the  evidence. 

[I]  We  are  Inclined  to  think  the  trial  conrt 
was  In  error  In  excluding  the  offered  test!- 
mony  of  Xonng,  as  to  certain  representations 
made  by  Martin  to  him,  with  reference  to 
the  collectibility  of  the  paper  In  the  bank. 
We  shall  content  ourselves  by  referring  to 
the  authorities  cited  by  appellants.  Gollln- 
Bon  v.  Jefferles,  21  Tex.  Civ.  App.  653,  54  S. 
W.  28;  Byers  Bros.  v.  Maxwell  et  aL,  73  S. 
W.  437;  Grlswold  v.  Hazard,  141  U.  S.  260, 
U  Sup.  Ct  972,  35  L.  Ed.  679;  Page  v. 
Krekey,  137  N.  X.  307,  33  N.  B,  311,  21  L.  R. 
A.  409,  33  Am.  St  Bep.  731.  As  to  whether 
Young  was  misled  or  ought  to  have  known 
the  condition  of  the  bank  paper,  or  did 
know,  will  be  determined  after  hearing  all 
the  evidence  by  the  court  or  Jury  trying  the 
case.  If  there  had  been  no  other  error,  in 
the  present  condition  of  the  record,  we  would 
not  have  reversed  the  case;  but,  in  view  of 
another  trial,  we  express  our  opinion  on  the 
admissibility  of  the  evidence  offered  and  re- 
jected. The  twelfth  assignment  of  error  is 
therefore  sustained. 

[7]  We  regard  the  findings  of  the  trial 
court,  to  the  effect  that  appellants  renounced 
liability  imder  the  contract  on  the  Jndebt' 
edness  declared  upon  In  this  case  as  a  breach 
of  the  contract,  which  had  the  effect,  in  so 
far  as  appellants  were  able  to  do  so,  to  re- 
pudiate the  contract  Itself  and  to  terminate 
the  contractual  relation  between  the  parties. 
This  afforded  the  appellees  an  opportunity 
to  accept  the  declaration  If  they  chose  to  do 
80,  and  thus  make  effective  the  declaration  of 
Intention  not  to  perform,  rendering  the  con- 
tract thereby  one  that  is  broken  on  the  part 
of  appellants.  The  appellee,  having  accept- 
ed the  declaration,  could  at  once  sue  to  re- 
cover the  damages.  It  was  not  then  neces- 
sary to  show  that  all  the  precedent  conditions 
had  been  complied  with,  for  appellants,  by 
their  renunciation,  dispensed  vrlth  such  show- 
ing. Appellee  then  had  a  cause  of  action  on 
the  breach  for  the  damages  sustained.  Kil- 
gore  V.  Northwest  Texas  Baptist  Educational 
Society,  90  Tex.  139,  37  S.  W.  698;  9  Cyc. 
635  (3)  a. 

All  assignments  not  herein  mentioned  are 
overruled.  We  have  given  our  views  ujKm 
the  whole  case,  without  expressing  onr  opin- 
ion upon  each  assignment  separately. 

For  the  errors  pointed  out,  the  case  Is  re- 
versed and  remanded  as  to  the  appellants 
berdn,  but  will  be  affirmed  as  to  W.  S.  Mar- 
tin, as  he  does  not  complain  In  this  conrt  at 
the  action  of  the  trial  court,  and  the  Judg- 
ment as  to  him  will  t>e  aiflrmed. 

On  Motion  for  Rehearing. 

The  earnestness  of  counsel  for  appellee,  as 
wdl  as  the  ability  and  research  wlilch  they 
have  put  forth  upon  the  motion  for  rehear- 
ing, has  induced  us  to  again  go  over  the  case 
carefully  and  to  examine  the  authorities  cit- 
ed in  the  motion.     In  citing  Greenwall  t. 


Mai^ovdtz,  07  Tex.  479,  79  &  W.  1069,  65  Tu 
R.  A.  302,  )n  the  orij^oal  opinion,  we  did 
not  do  so  on  the  measure  of  damages,  but  *.a 
to  the  rights  and  remedies  of  the  iiarties, 
when  the  contract  Is  breached  by  one.  Tbe 
case  of  Mudgett  ▼.  Texas  Totmcoo  Growing 
Co.,  61  S.  W.  149,  dted  by  ai^tellee,  Ulnstiates 
the  principle  Involved.  Jndge  Gill  there  said: 
"Conceding,  however,  the  correctness  of  bis 
contention  tliat  he  was  wrongfully  dlsclmrg- 
ed,  what  right  accrued  to  appellant,  and  what 
was  his  remedy?  Clearly,  not  a  suit  upon 
the  contract ;  for-  that  had  been  breached, 
and  his  remedy  was  either  an  action  for  dam- 
ages for  its  breach,  or  to  treat  the  contract 
as  rescinded  and  sue  for  his  wages  already 
earned  and  due.  The  action  for  the  breach  of 
contract  Is  not  for  wages,  but  for  damages. 
The  policy  and  purpose  of  the  law  in  such  a 
case  is  to  compensate  the  servant  for  the 
damages  suffered  as  a  proximate  result  of 
the  breach."  This  is  not  a  suit  on  the  con- 
tract ;  neither  is  it  one  treating  the  contract 
as  rescinded  and  a  suit  to  recover  the  mon- 
ey paid  in  the  purchase  of  the  bank ;  bat  it  is 
simply  a  suit  for  damages  occasioned  by  a 
breach — compensation  for  the  damages  suf- 
fered as  the  resnlt  of  the  breacli.  Wliat  ood- 
tract  Is  breached?  A  guaranty  of  the  col- 
lectibility of  the  indebtedness.  What  will 
compensate  appellee  for  this  loss?  A  pay- 
ment of  such  indebtedness  as  is  noncollectlble. 
What  facts  must  appellee  allege  and  prove, 
showing  damage  and  measure  the  compen- 
sation? The  indebtedness  not  collected  and 
that  which  cannot  be.  We  certainly  under- 
stand the  rule  to  be  that  the  burden  is  on 
the  plaintiff  in  the  first  Instance  to  allege 
and  prove  the  breach,  the  Injury,  and  the 
amount  necessary  to  compensate  him. 

The  case  of  Jotmston  v.  Mills,  25  Tex.  704, 
cited  by  appellee.  Is  one  in  wlilch  Johnston  and 
Dewberry  occupied  the  position  of  Young  or 
the  old  bank,  and  R.  D.  and  D.  O.  Mills  oc- 
cupied the  position  of  Martin  or  the  new 
bank,  with  reference  to  the  contract  It 
should  also  be  borne  in  mind  tliat  was  a  Sfolt 
on  the  contract — not  for  damages  for  its 
breach.  Johnston  and  Dewberry  bound  them- 
selves ultimately  to  pay  certain  indebtedness. 
Judge  Roberts  said  In  tiiat  case:  "Johnston 
and  Dewberry  In  effect  guaranty  the  note  to 
be  good,  and  that  it  can  be  collected  so  as  to 
complete  the  extinguishment  of  thdx  debt  to 
R.  and  D.  G.  Mills.  Such  a  guaranty  im- 
poses on  R.  and  D.  G.  Mills  the  duty  to  use 
reasonable  diligence  in  the  collection,  by  due 
process  of  law,  lu  Its  ordinary  and  regular 
course,  in  the  absence  of  any  stipulation  to 
the  contrary."  In  that  case  R.  and  D.  O. 
Mills  reduced  to  Judgment  the  debt  guaran- 
teed and  by  agreement  granted  a  stay  of 
execution.  The  court  In  that  case,  further 
discussing  it  said:  "It  was  incumbent  on  R. 
and  D.  O.  Mills,  in  order  to  recover,  to  show 
they  had  not  collected  the  money  on  tills  note, 
and  having  shown  that  In  the  steps  taken  by 
them,  they  had  departed  from  the  regular 
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■conrse  of  the  law  by  giving'  a  stay  to  Ck>x, 
ttuit  imposed  apon  them  the  bnrden  of  show- 
Ins  that  their  failure  to  collect  was  not  in 
wbole  or  in  part  caused  by  the  stay  whldi 
they  gave." 

The  contract  by  appellants  in  this  case  was 
ibat  they  guaranteed  iVxo  of  the  indebted- 
ness 80  transferred ;  "that  is,  in  case  of  fall- 
ure  to  collect  said  notes  as  hereinafter  Indl- 
•cated."  The  fifth  clause  of  the  contract  fol- 
lows the  above  stipulation,  and  is  headed 
"Collection  of  Guaranteed  Notes — How  to  be 
Made"  They  must  be  collected  by  the  ap- 
pellees Martin  and  his  associates.  Demand  is 
to  be  made  immediately  upon  same  becoming 
-due.  If  not  promptly  paid,  placed  in  the 
bands  of  an  attorney  for  collection  by  suit 
Young  and  his  associates  reserving  the  right 
to  designate  the  attorney.  The  suit  was  to  be 
pressed  to  judgment,  and  when  obtained  exe- 
■cation  to  be  issued,  and,  if  the  money  could 
not  be  made  by  execution,  then  appellants 
were  to  pay  the  same  upon  the  transfer  of 
the  Judgment  to  them.  If  this  was  a  suit  on 
the  contract  to  enforce  it  according  to  its 
terms,  as  was  in  Johnston  v.  Mills,  supra, 
then  appellees,  before  they  could  recover, 
-would  have  to  show  that  they  had  not  col- 
lected the  Indebtedness  and  had  taben  all  the 
steps  which  the  contract  stipulated  they 
should,  and  that  they  were  ready  to  transfer 
the  judgment  after  a  failure  to  collect  on 
-execution.  This  contract  only  stipulated 
what  the  law  required  of  appellees  without 
the  contract  .  In  Texas  Oity  Improvement 
Co.  T.  Oriswold,  41  S.  W.  513,  the  court  said: 
"The  question  is  whether  or  not  appellant 
having  guaranteed  collection  of  notes,  and 
not  their  payment,  was  subject  to  suit  until 
a  failure  to  collect  from  the  principals  by 
legal  procee(Ungs.  As  stated  before,  we  have 
no  doubt  that  if  it  was  alleged  and  proved 
that  the  notes  were,  for  some  cause,  uncol< 
lectlble,  resort  could  be  had  on  appellant  and 
the  same  would  be  the  case,  where  the  uncol- 
lectibllity  of  the  notes  from  the  maker  is  dem- 
onstrated by  judgment  and  return  of  nulla 
bona."  If  this  had  been  a  suit  on  the  con- 
tract instead  of  for  damages  occasioned  by 
its  bleach,  the  burden  would  have  been  on  ap- 
pellees to  show  the  notes  had  not  been  col- 
iected  and  were  not  collectible  after  prose- 
-cntlng  to  execution  and  by  failure  to  collect 
under  execution.  It,  after  a  return  nulla 
bona,  appellants  failed  to  pay,  then  they 
-could  be  sued  on  the  guaranty  for  the  sum 
80  due  under  the  terms  of  the  contract 

Under  the  breach  of  a  contract  upon  sale 
«f  property,  if  the  warranty  is  breached,  or 
the  thing  sold  Is  not  as  represented,  the  party 
aggrieved  has  two  remedies:  He  may  rescind 
and  recover  the  price  paid,  or  he  may  retain 
the  thing  sold  and  recover  the  difCerence  be- 
tween its  value  and  the  agreed  price.  If  it 
shonld  prove  absolutely  worthless,  the  meas- 
ure of  his  damages  would  be  the  price  paid 


and  such  additional  special  damages  as  may 
have  resulted  therefrom. 

The  appellees  dte  a  line  of  authorities 
holding  that  when  the  plaintiff  alleges  and 
proves  damages  resulting  from  the  breach  of 
a  contract  or  from  a  wrong,  then  the  bnrden 
is  on  the  defendant  to  show  that  the  plaintiff 
could  have  mitigated  or  lessened  the  damages 
.by  the  exercise  of  ordinary  care  or  diligence. 
This  rule  is  not  denied  or  controverted ;  but 
we  think  it  will  be  hard  to  find  a  case  where 
plaintUTs  cause  of  action,  whether  ex  con- 
tractu or  ex  delicto,  is  made  out  by  simply 
showing  a  breach  or  wrong  without  showing 
any  injury  or  damage.  Appellees  assert  sim- 
ply that  appellants  must  affirmatively  prove 
the  negative  of  the  proposition  in  order  to 
escape  liability.  The  affirmative  proposition 
resting  on  appellees  was  that  appellants  exe- 
cuted a  guaranty  that  the  indebtedness  could 
be  collected,  and  that  they  denied  liability, 
and  therefore  breached  the  contract  That 
this  action  damaged  them.  If  the  indebtedness 
was  paid,  they  were  not  damaged.  This  ap- 
pellees knew  better  than  appellants,  for  they 
had  the  paper.  If  not  paid,  if  they  could  col- 
lect no  damage  would  result  under  the  guar- 
anty of  the  collection.  If  not  collectible,  they 
should  allege  and  prove  that  tact  in  order  to 
show  the  damages.  If  it  became  noncoUect- 
ible,  because  of  negligence  or  the  want  of 
ordinary  care  on  the  part  of  appellees,  then 
the  burden  would  shift  to  appellants  to  show 
such  want  of  diligence  or  care.  The  case  of 
Foster  County  State  Bank  v.  Hester,  18  N. 
D.  135,  119  N.  W.  1044,  cited  by  appellees,  wo 
think  sustains  our  view.  Other  cases  by  ap- 
pellees, we  think,  can  be  easily  distinguished, 
either  on  the  tacts  proven  or  the  contract  up- 
on whidi  same  is  based.  We  believe  the 
proper  measure  of  damages  was  stated  by  us 
in  the  original  opinion.  Brightman  v.  Beeves, 
21  Tex.  70.  The  case,  in  our  opinion,  was 
properly  reversed  on  the  grounds  stated  in 
the  opinion. 

The  motion  tor  fehearlng  is  overruled. 


BAKER   V.  HAHN. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Nov.  22,  1913.     Rehearing  Denied 

Dec.  18.  1913.) 

1.  BUXS  AND  NOTKS  (S  462*)— PlX&DINO  (S  8*) 
— C0NCI.tJSI0NS. 

A  petition  aUeg^ing  that  a  note  was  trans- 
ferred to  plaintiff,  followed  bjr  a  copy  of  the 
note,  which  apparently  was  signed  by  defend- 
ant, and  that  Dy  the  terms  of  the  note  and  by 
reason  of  the  transfer  defendant  became  liable 
and  bound  to  pay  plaintiff  according  to  the 
terms  of  the  note,  does  not  state  a  cause  of 
action  and  will  not  support  a  default  judgment 
because  not  alleging  that  defendant  executed 
or  delivered  the  note;  the  allegationa  that  he 
became  bound  to  pay  plaintUf  being  a  mere  legal 
conclusion. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  1444,  1445-1461.  1464- 
1466;  Dec.  Dig.  i  462;*  Pleading,  Cent  Dig. 
§§  12-28%,  68;   Dec.  Dig.  |  8.*] 
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2.  3waowan  (|  17*>— Pkocms  to  StrsTAiH— 
Pkbsonal  Skbvics— Nkcsssitt.    , 

Execution  as  in  a  personal  jnd^ent  should 
not  be  awarded  by  the  judgment  in  an  action 
against  a  nonresident  commenced  by  substitut- 
ed service  and  attachment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  it  2S-38;    Dec  Dig.  |  17.*] 

3.  AtTACHHERT       (f       211*)  — FOBEOLOSUBB  — 

Plkadihos  to  Sustain. 

Where  an  action  against  a  nonresident  is 
commenced  by  attachment,  a  default  judgment 
on  a  petition,  not  stating  a  cause  of  action  will 
not  warrant  a  foreclosure  of  the  attachment. 

[lid.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  706-721;   DecTbig.  {  2U.*] 

4.  ATTACHKENT  (U  118,  122*)— ISSUAKCB— Va- 
LIDITT. 

Where  the  affidavit  and  bond  for  the  issu- 
ance of  an  attachment  were  sufficient  the  fact 
that  the  petition  was  subject  to  general  de- 
murrer will  not  render  the  issuance  and  levy  of 
the  attachment  void,  and  the  petition  may  be 
amended  without  suing  out  a  new  writ  of  at- 
tachment 

[Ed.  Note.— For  other  cases,  see  Attachment 
CentDig.  i|  214,  323-337;  DecDig.  §f  119. 122.*] 

6.   JUDOMERT  ({  17*)— PLBADIKOS  TO   SUSTAIN 
— AltXNDHXRTS— lilTKOT. 

Under  district  court  rules  13  and  14  (142 

5.  W.  xviii),  providing  for  amendments  and  that, 
unless  the  substituted  instrument  shall  be  set 
aside,  the  InstTument  for  which  it  is  substituted 
shall  no  longer  be  regarded  as  a  part  of  the 
pleading,  an  original  petition  after  an  amend- 
ment is  no  part  of  the  pleading,  and  a  service 
of  the  original  petition,  .together  with  notice, 
upon  a  nonresident  where  the  action  was  begun 
by  attachment,  wul  not  support  a  judgment; 
the  original  having  been  supplemented  by  an 
amended  petition. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  t§  26-33 ;  Dec.  Dig.  J  17.*] 

6.  Pbocess  ({  66*)— Sebviok  bt  Pubuoation. 

Under  Rev.  St  of  1811,  art  1868,  providing 
that,  where  the  defendant  is  absent  from  the 
state  or  is  a  nonresident,  the  clerk  shall  upon 
the  application  of  any  party  to  the  suit  address 
a  notice  to  the  defendant  requiring  him  to  an- 
swer plaintilTs  petition  and  that  a  certified  copy 
of  the  petition  shall  accompany  the  notice,  tne 
service  of  a  copy  of  the  amended  petition  is 
not  authorized  where  the  notice  made  no  refer- 
ence to  the  amendment. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  t  63;  Dec.  Dig.  i  66.*] 

7.  CoNSTiTunoNAi.  Law  (|  812*)— Dub  Peo- 

0E88   OF  Law— NONBESIDENTS— ATTAOHUBNT 

— Effect. 

The  issnanee  and  lev^  of  an  attachment  on 
the  property  of  a  nonresident  gives  the  court 
jurisdiction  to  enforce  a  judgment  recovered 
against  the  nonresident  upon  the  property,  and 
the  enforcement  of  such  judgment  is  not 
a  deprivation  of  property  without  due  process. 

[Bid.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  928;  Dec.  Dig.  i  312.*] 

Error  to  District  Court,  Colorado  County; 
M.  Kennon,  Judge. 

Action  by  A.  W.  Hahn  against  N.  A.  Baker. 
G?here  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

W.  G.  Love,  of  Houston,  for  plaintiff  in  er- 
ror. Townsend,  Quln  &  Townsend,  of  Colum- 
bus, for  defendant  in  error. 


REESE,  J.  In  this  case  A.  W.  Hahn  sued 
N.  A.  Baker  In  the  district  court  of  Colora- 
do county  on  a  promissory  note  for  $1,300, 
payable  to  P.  Hahn,  administrator,  and  al- 
leged to  have  been  by  him  transferred  to 
plalntUC.  The  original  petition  was  filed  Oc- 
tober. 16,  1909.  Defendant,  Baker,  is  allied 
to  be  a  resident  of  Cook  county,  111  On 
July  19,  1910,  the  plalntift  made  affidavit 
and  executed  bond  as  required  by  statute  In 
such  proceedings  and  sued  out  an  attachment 
based  on  the  fact  that  defendant  was  a  non- 
resident, which  was  Issued  July  23, 1010,  and 
levied  on  July  28,  1910,  on  two  lots  in  the 
dty  of  Houston  in  Harris  county,  Tex. 
Thereafter,  on  January  10,  1812,  plaintUT 
filed  an  amended  petition  adopting,  witbont 
repeating  them,  the  allegations  of  bia  origi- 
nal petition  as  to  the  debt  and  aUeging  the 
facts  with  regard  to  the  Issuance  and  levy 
of  the  attachment  and  praying  for  fore- 
closure of  the  attachment  lien.  Up  to  this 
time  no  service  of  any  kind  had  been  bad 
upon  Baker.  On  January  10,  1912,  a  notice 
was  issued  under  the  provisions  of  the  stat- 
ute for  service  upon  nonresidents  out  of  the 
state.  This  notice  refers  to  the  original  peti- 
tion filed  October  16,  1909,  and  sets  out 
substantially  the  allegations  thereof,  and 
states  that  a  certified  copy  of  this  petition 
accompanies  the  notice.  No  reference  la 
made  to  the  amended  petition  or  to  the  at- 
tachment A  true  copy  of  this  notice  was  on 
January  16,  1812,  delivered  to  Baker  In  the 
dty  of  Chicago,  Cook  county,  111.,  by  a  per- 
son duly  qualified  to  make  such  service,  who 
in  his  return  states  that  he  delivered  this 
copy  of  the  notice  "with  certified  copies  of 
the  plaintiff's  petition  accompanying  the 
same."  Thereafter,  on  February  6,  1913, 
judgment  was  rendered  in  favor  of  plaintiff 
against  the  defendant-  for  the  amount  of 
principal,  interest,  and  attorney's  fees  due 
on  the  note,  amounting  to  $2,001.09,  and 
foreclosing  the  attachment  lien.  The  defend- 
ant brings  the  case  to  titiis  court  for  review 
by  writ  of  error.  The  parties  will  be  refer- 
red to  as  plaintlfl  and  defendant  as  In  the 
trial  court 

[1]  Under  his  first  and  second  assignments 
of  error  defendant.  Baker,  assails  the  judg- 
ment on  the  ground  that  the  pleadings  of 
plalntur  are  legally  Insufficient  to  authorize 
the  judgment  These  assignments  will  have 
to  be  sustatnedi  The  allegations  of  the  pe- 
tition are  In  substance  that  on  the  

day  of  ,  19 — ,  P.  Hahn,  administra- 


tor of  the  estate  of 


-,  for  a  valuable 


consideration  transferred  to  the  plaintiff  a 
certain  promissory  note,  followed  by  a  copy 
of  a  note  for  $1,300,  dated  May  9,  1906,  pay- 
able December  1,  1905,  to  P.  Hahn,  adminis- 
trator, or  order,  with  Interest  and  attorney's 
fees,  and  signed  N.  A.  Baker.  It  is  further 
alleged  that  P.  Hahn  transferred  the  note  to 
A.  W.  Hahn,  and  that  by  reason  of  sudi 
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transfer  plaintiff  became  the  owner,  and  that 
"by  the  terms  of  said  note,  and  by  reason  of 
the  transfer  of  same  to  plaintiff,  the  said  de- 
fendant, N.  A.  Baker,  then  and  there  became 
liable  and  bound  to  plalntUC  and  promised  to 
pay  puintur  the  said  sum  of  money  accord- 
ing to  the  terms,  reading,  and  effect  of  said 
note."  There  Is  no  allegation  that  Baker  ex- 
ecuted or  delivered  the  note  to  P.  Hahn  or 
to  anybody.  We  have  set  out  every  material 
all^atlon  of  the  petition  on  this  point.  The 
petition  was  Insufficient  to'  authorize  the 
Judgment  by  default  It  stated  no  legal 
cause  of  action  against  the  defendant  The 
decisions  on  £he  iwint  are  numerous  and  uni- 
form. We  cite  a  few  of  them:  Jennings  v. 
Moss.  4  Tex.  453 ;  Fortune  v.  Kerr,  26  Tex. 
Supp.  SIO;  Malone  t.  Craig,  22  Tex.  609; 
Gray  v.  Osborne,  24  Tex.  157,  76  Am.  Dec. 
90;  Sneed  v.  Moodie,  24  Tex.  150;  Moody  v. 
Benge,  28  Tex.  545.  The  allegation  that  de- 
fendant was  Indebted  to  plaintiff  Is  a  legal 
conclusion.  No  tticta  are  stated  from  which 
such  liability  would  result  Setting  out  the 
note  In  the  petition,  Including  the  slgnatoie 
"N.  A.  Baker,"  Is  not  equivalent  to  an  al- 
legation that  the  defendant  executed  It  The 
first  and  second  assignments  of  error  are  well 
taken  and  must  be  sustained. 

[2]  The  Judgment  was  also  erroneous  in 
awarding  execution  as  upon  a  personal  Judg- 
ment which  was  unauthorized.  The  court 
could  go  no  further  In  enforcing  payment  of 
the  Judgment  than  by  a  sale  of  the  attach- 
ed property. 

[3, 4]  As  the  petition  was  insufficient  to  au- 
thorize a  judgment  for  the  debt  It  did  not 
authorize  a  foreclosure  of  the  attachment 
The  Judgment  of  foreclosure  must  also  faU. 
If  the  affidavit  and  bond  for  attachment  were 
sufficient  to  authorize  the  issuance  of  the 
writ  and  there  is  no  suggestion  that  they 
were  not  the  fact  that  the  petition  was 
subject  to  general  demurrer  did  not  render 
the  issuance  and  levy  of  the  writ  of  at- 
tachment Invalid.  Boyd  v.  Bevllle,  91  Tex. 
439,  44  S.  W.  287;  Tarklnton  v.  Broussard, 
61  Tex.  550.  The  case  of  Thomas  v.  Ellison, 
102  Ter.  354, 116  S.  W.  1141,  InferentlaUy  ap- 
proves this  doctrine,  though  the  attachment 
was  quashed  in  that  case,  on  the  ground 
that  the  cause  of  action  set  up  in  the  amend- 
ed petition  did  not  accrue  until  after  the 
attachment  was  sued  out  The  fourth  as- 
signment of  error  presenting  this  question 
is  overruled. 

[i,  I]  Appellant  complains  of  the  fifth  as- 
dgnment  of  error  that  the  notice  served  up- 
on him  was  not  sufficient  to  authorize  the 
foreclosure  of  the  attaclunent  lien.  This 
assignment  must  be  sustained.  The  notice 
was  accompanied  by  a  certified  copy  of  the 
original  petition,  which  had  been  superseded 
by  the  amended  original  petition,  and  could 
be  no  longer  regarded  as  a  part  of  the  plead- 
ings in  the  record.     Rules  13,  14,  District 


Court  (142  S.  W.  xvlli).  No  reference  U 
made  In  the  notice  to  the  amended  petition, 
and  it  afforded  no  authority  for  a  delivery  of 
a  certified  copy  of  that  also.  R.  S.  1911,  arts. 
1869-1871.  Other  questions  presented  by 
propositions  under  this  assignment  need  not 
be  decided.  This  is  not  a  collateral  attack 
upon  the  Judgment  and  questions  which 
might  be  material  In  case  of  such  collateral 
attack  need  not  be  now  decided.  Bowers  v. 
Chaney,  21  Tex.  368. 

[I]  We  overrule  the  sixth  assignment 
which  assigns  as  ground  of  error  that  the 
court  was  without  Jurisdiction  over  either 
the  person  or  property  of  defendant  and 
the  Judgment  is  an  attempt  to  deprive  de- 
fendant of  his  property  without  due  process 
of  law,  in  violation  of  the  Constitution  of 
the  United  States.  Cooper  v.  Beynolds,  10 
WaU.  319,  19  L.  Ed.  931.  The  issuance  and 
levy  of  the  attachment  gave  the  court  ju- 
risdiction of  the  property,  but  the  court 
could  proceed  no  further  towards  enforcing 
such  attachment  by  decreeing  a  sale  of  the 
property  until  service  was  had  upon  the  de- 
fendant In  some  one  of  the  modes  of  serv- 
ice provided  by  statute,  or  there  was  a  per- 
sonal appearance  In  some  way.  Stewart  v. 
Anderson,  70  Tex.  688,  8  S.  W.  295;  Barelll 
V.  Wagner,  6  Tex.  Civ.  App.  445,  27  S.  W. 
17. 

It  is  only  necessary  fi>r  us  to  say,  on  tills 
record,  that  the  Judgment  must  be  reversed 
for  the  errors  Indicated.  This  does  not 
affect  the  Issuance  and  levy  of  the  attach- 
ment If  plaintiff  amends  his  petition  so  as 
to  state  a  good  cause  of  action,  and  the 
afiBdavlt  and  bond  are  sufficient  Boyd  v. 
Bevllle,  Tarklnton  v.  Broussard,  supra. 

For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


TEXAS  MIDLAND  E.  B.  v.  WIGGINS. 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
Nov.  29,  191B.     Rehearing  De- 
nied  Dec.  18,  1913.) 

1.  Appeal  and   Ebbob  ({  1001*)— Rxvixw— 
Yeboiotb. 

Where  there  is  any  evidence  snstaining  a 
verdict  it  will  not  be  disturbed  on  appeal ;  and 
hence  the  only  matter  for  the  appellate  court 
to  consider  upon  an  assignment  challenging  the 
sufficiency  of  the  evidence  is  whether  there  was 
enough  evidence  to  go  to  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8922,  3928-3634;  Dec. 
Dig.  i  1001.»] 

2.  Railboads  (i  327*)— Cbossinq  Accident- 
Look  AND  Listen. 

Persons  about  to  cross  a  railroad  track 
must  look  and  listen  for  approaching  trains, 
and  a  failure  to  do  so  bars  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §|  1043-1056 ;   Dec.  Dig.  |  327.*] 

3.  Railroads  (|  360*)— Cbossinq  Accident- 
JuBY  Question. 

In  an  action  by  one  run  down  by  a  train, 
the  question  whether  he  looked  and  listened  Is 
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one  for  the  Jnry  whenever  the  evidence  fa  con- 
flicting. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  U  1152-1192 ;  Dec.  Dig.  i  350.*] 

4.  Appeal  akd  Bbbob  ((  lOOS*)— Rkview— 
VEBDiora. 

A  verdict  may  be  overruled  on  appeal, 
when  it  is  so  against  the  preponderance  of  the 
evidence  as  to  be  manifestly  wrong. 

[Ed.  Note. — For  other  canes,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3938-3943;  Dec.  Dig.  | 
1003.*] 

5.  Raiuioads  (§  307*)— Cbossiito  AooiDKim 
— Flagman. 

When  an  ordinarily  prudent  person  would 
have  maintained  a  flagman  or  watchman  at  the 
railroad  crossing  where  an  injury  occurred,  a 
failure  on  the  part  of  the  railroad  company  to 
keep  such  flagman  or  watchman  was  negligence. 
[Eid.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  972-«77,  979,  980;  Dec  Dig.  { 
307.*] 

6.  Railboads  ({  350*)— Cbossino  Aooidents 
— Flaomait. 

In  an  action  by  one  run  down  by  a  rail- 
road train,  the  question  of  the  railroad  com- 
pany's negligence  in  failing  to  keep  a  watchman 
at  uie  crossing  lield  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  If  1152-1192 ;  Dec  Dig.  |  350.*] 

7.  Evidence  (|  117*)— ADinssiBiUTT— Pos- 
session or  LiQUOK— Pboof  of  Intoxica- 
tion. 

In  an  action  by  one  ran  down  by  a  train, 
evidence  by  a  witness,  several  blocks  away  from 
the  accident,  that  when  he  reached  the  place  of 
the  accident  he  found  a  pint  whisky  bottle,  one- 
third  full,  in  the  debris  of  plaintiff's  wagon,  is 
not  competent,  standing  alone,  to  show  intoxi- 
cation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  186 ;   Dec  Dig.  i  117.*] 

8.  Tbial  (§  106*)— ABOtniENT  OF  Counsel— 

DiBCBETION  OF  COUBT. 

The  scope  of  the  argument  of  counsel  rests 
largely  in  the  discretion  of  the  trial  conrt 

[Eid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  267;    Dec.  Dig.  (  106.*] 

9.  Appeal  and  Ebbob  (I  1060*)- Review— 
Habitless  Ebbob— Necessity  of  Showing 
Pbejtjdice. 

In  an  action  by  one  run  down  at  a  rail- 
road crossing,  argument  of  connsel,  based  on 
the  failure  of  defendant  to  prove  plalntifTs  in- 
toxication after  alleging  it  in  its  answer,  and  on 
the  fact  that  one  of  defendant's  witnesses  tes- 
tified In  another  case  for  defendant,  will  be 
considered  harmless,  when  no  showing  of  preju- 
dice is  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4135;  Dec.  Dig.  {  1060.*] 

10.  Teial  (I  242*)— INBTBUOTIONB— Confused 

INSTBTJCTIONS. 

In  an  action  by  one  rnn  down  on  a  rail- 
road crossing  where  the  court  charged  that  if 
any  of  the  things  alleged  to  have  caused  the  ac- 
cident existed,  and  ttieir  existence  was  negli- 
gence and  the  proximate  cause  of  the  injury, 
the  finding  should  be  for  plaintiff,  a  further 
charge  that  if  plaintiff  was  guilty  of  contriba- 
tory  negligence  which  proximately  caused  or 
contributed  to  the  accident,  verdict  should  l>e 
for  defendant,  even  though  also  guilty  of  negli- 
gence, was  not  improper  or  misleading  in  deny- 
ing a  verdict  for  defendant,  even  though  it  was 
not  negligent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  569-676 ;    Dec  Dig.  |  242.*] 


11.  Davaoes  (I  208*)— AcTioN»-JTntT  Qxm- 

TION. 

In  an  action  by  one  struck  by  a  train,  evi- 
dence held  sufficient  to  authorize  the  submis- 
sion to  the  jury  of  plaintiff's  loss  of  fatare 
earning  capacity. 

[Ed.   Note.— For  other  cases,   see   Damag 
Cent  Dig.  H  64,  64,  68,  132.  144.  145. 
220,  633,  534 ;   Dec  Dig.  |  208.*] 

12.  Damages    (|    208*)— Pebsonal   Iwjtjbt— 
Loss  or  FnruBE  Eabninq  Capacitt. 

Where  plaintiff,  a  negro,  was  only  able  to 
approximate  his  age  at  50  years,  the  fact  that 
his  age  was  not'  abB<dntely  established,  nor  hi» 
life  expectancy  proven,  is  no  ground  for  refus- 
al to  submit  to  uie  jnry  the  question  of  his  loss 
of  future  earning  capacity:  it  appearing  that 
he  was  before  the  jury  for  inspection,  and  that 
testimony  was  offered  as  to  his  previous  health, 
and  habits. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  li  54,  64.  68,  132.  144,  145,  205, 
220,  533,  634;    Dec.  Dig.  t  208.*] 

IS.  Damages  ({  132*)  —  Pbbsonai,  Injtibt  — 

Yebdiot. 

An  award  of  ^,500  damages  to  a  negro 
60  years  old,  who  was  run  down  by  defendant's 
train,  is  not  excessive,  where  it  appeared  that 
before  the  accident  he  was  perfect^  sound  and 
able  to  earn  from  $1.60  to  |2  a  day,  but  after 
the  accident  he  was  permanently  disabled,  and 
could  do  nothing  but  the  very  lightest  labor, 
and  constantly  suffered  pain. 

[Eid.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  ({  37^-386,  396;  Dec  Dig.  f  m.*] 

Appeal  from  District  Court.  Kanfman 
County;  F.  L.  Hawkins,  Judge. 

Action  by  JTohn  Wiggins  against  tbe  Texas 
Midland  Railroad.  From  a  judgment  for 
plaintiff,  defendant  appeals.    AfiBrmed. 

Henry  C.  Coke  and  S.  W.  Marshall,  both  of 
Dallas,  and  Dashlell,  Crumbaugb  &  Coon,  of 
Terrell,  for  appellant  Ed.  R.  Bumpass,  of 
Terrell,  for  appellee. 

RASBURT,  3.  Appellee  was  struck  and 
injured  by  one  of  appellant's  locomotives  at- 
tached to  a  passenger  train  at  a  point  in  Ter- 
rell, Tex.,  where  the  appellant's  railroad 
crosses  Moore  avenue.  Suit  was  instituted 
in  the  court  below,  the  complaint  alleging 
such  Injuries  to  be  the  result  of  the  negli- 
gence of  appellant  in:  (1)  Falling  to  sound 
the  whistle  and  ring  the  bell  for  the  cross- 
ing ;  (2)  moving  the  train  at  a  high  and  dan- 
gerous rate  of  speed;  (3)  the  presence  of 
buildings  and  platforms  upon  appellant's 
right  of  way  and  the  permitting  of  cars  to 
stand  upon  Its  side  track,  thereby  obstruct- 
ing appellee's  view  of  the  approacliing  train, 
and  preventing  him  from  hearing  signals; 
and,  (4)  falling  to  place  a  watchman  at  said 
crossing,  which  was  alleged  to  l)e  a  danger- 
ous and  hazardous  one.  Appellant  met  the 
charges  of  negligence  by  the  general  denial, 
allegations  of  contributory  negligence  on  the 
part  of  appellee  In :  (1)  Not  looking  for  the 
train,  and  in  not  listening  for  the  signals; 
for  that  had  he  done  so,  he  could  have  seen 
the  approaching  train  and  heard  the  signals 
in  time  to  have  avoided  the  accident;  (2)  in 
that  appellee  had  been  imbibing  intoxicants 
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the  momlDg  of  Uie  accident,  and  as  a  result 
was  Inattentive  and  drowsy,  and  failed  to 
look  for  the  train;  (3)  that  the  buildings 
complained  of  were  not  on  appellant's  right 
of  way,  and  had  not  been  erected  by  Its  per- 
mission, but  were  the  property  of  others,  and 
tbat  the  side  tracks  or  switches  adjacent  to 
tbe  buildings  had  been  placed  there  to  serve 
the  owners  in  loading  and  unloading  freight ; 
and,  (4  that  after  discorering  appellee  was 
about  to  cross  its  track  ahead  of  its  ap- 
proaching train,  appellant  used  every  efFort 
in  its  power  to  stop  Its  train  in  time  to  avoid 
the  accident,  but  was  unable  to  do  so.  Upon 
trial  by  Jury  verdict  for  $3,500  was  awarded 
appellee,  followed  by  Judgment  in  accordance 
therewith,  from  which  this  appeal  18  taken. 
The  evidence  Introduced  upon  trial  of  the 
ease  was  conflicting,  but  in  deference  to  the 
verdict  of  the  Jury  it  sustains  the  following 
condnslons  of  fact:  Terrell  has  7,000  or 
8,000  Inhabitants;  Callie  street  runs  north 
and  south  through  the  town,  and  appellant's 
Ibie  of  railway  is  laid  upon  and  in  the  center 
thereof;  Moore  avenue  runs  through  Terrell 
east  and  west.  The  injuries  were  inflicted 
upon  appellee  at  the  point  of  intersection  of 
said  streets.  Said  Moore  avenue  is  about  one 
mile  in  length  in  the  city,  and  is  the  Impor- 
tant business  street  of  Terrell.  Practically 
all  of  its  business  houses,  stores,  and  other 
insUtutlons  front  said  avenue,  and  surround 
as  well  the  place  of  fhe  accident  Over  the 
avenue  and  across  appellant's  railway,  not 
only  all  the  east  and  west  local  traffic  passes, 
bat  the  east  and  west  traffic  from  the  sur- 
ronnding  country,  as  well  as  distant  traffic, 
which  is  heavy,  passes  over  said  avenue  and 
across  appellant's  railway.  At  the  intersec- 
tion described  the  four  corners  are  occupied 
as  follows :  South  of  Moore  avenue  and  west 
of  Callie  street  is  the  Union  Depot  (used  by 
appellant  and  the  Texas  &  Pacific  Railway 
Company,  which  runs  parallel  with  and  south 
of  Hoore  avenue).  South  of  Moore  avenue 
and  east  of  Callie  street  is  the  Starr-Mayfield 
bnilding,  used  for  wholesale  purposes,  and  to 
reach  which  appellant  has  built  a  switch 
from  a  point  north  of  Moore  avenue,  which 
extends  south  on  Callie  street  across  Moore 
avenue  to  said  building.  North  of  Moore 
avenue  and  east  of  Callie  street  is  the  city 
waterworks  building,  some  sort  of  coalhouse, 
the  calaboose,  and  other  buildings  built  and 
maintained  by  the  municipality.  North  of 
Moore  avenue  and  west  of  Callie  street  and 
appellant's  line  of  railroad  is  the  Carter- 
Jandrews  building.  Since  it  is  in  and  about 
this  building  tbat  tbe  accident  occurred,  we 
describe  its  situation  &nd  surroundings  par- 
ticularly. The  structure  fronts  85  feet  on 
Hoore  avenue,  and  extends  back  on  Callie 
street  on  a  line  with  appellant's  railroad  115 
feet  It  was  not  built  by,  and  is  not  uiwn  the 
appellant's  right  of  way.  On  the  east  or  Callie 
street  side  of  tbe  building  the  owners  there- 
of have  erected  an  elevated  platXorm.    North 


of  and  beyond  this  platform  at  some  ipoint 
appellant  buUt  a  switch  branching  from  its 
main  line,  for  the  purpose  of  serving  those 
who  occupy  said  building  in  unloading 
freight  There  is  about  18  feet  of  space  be- 
tween the  switch  and  the  building.  From  the 
switch  to  the  main  line  is  19  feet  This 
switch  not  only  parallels  the  Carter-Jan- 
drews  building  and  the  platform  to  the  ^nd 
thereof,  but  projects  into  the  north  side  of 
Moore  avenue.  In  the  front  of  the  building 
or  on  the  Moore  avenue  side  there  is  between 
the  building  and  the  curb  a  12-foot  sidewalk. 
The  switch  Just  mentioned  projects  past  tbe 
sidewalk  into  Moore  avenue  from  3  to  6  feet 
Said  Moore  avenue  is  about  76  feet  wide  be- 
tween curbs.  Deducting  for  the  gutters  at 
each  curb,  there  is  available  for  traffic  about 
68  feet  In  addition  to  the  two  wholesale 
houses,  the  Union  Station,  and  the  city  wa- 
terworks, there  was  in  close  proximity  to 
said  point  the  electric  light  plant,  ice  plant, 
compress  and  oil  milL  From  these  Institu- 
tions much  noise  and  resultant  confusion 
emanates.  On  the  morning  of  the  accident, 
or  prior  thereto,  a  freight  or  "box"  car  had 
been  placed  by  appellant  upon  the  switch 
that  served  the  Carter- Jandrews  building, 
which  projected  into  and  upon  Moore  avenue 
from  15  to  18  feet,  or  from  3  to  6  feet  beyond 
the  sidewalk  in  front  of  said  building  on 
Moore  avenue.  Appellee,  who  was  tbe  driver 
of  a  wagon  belonging  to  a  local  merchant  in 
Terrell,  was  directed  by  his  employer  to  go  to 
the  Starr-Mayfleld  building  herein  described, 
for  purposes  unimportant  to  mention  here. 
In  doing  so  he  entered  Moore  avenue  west  of 
CaUle  street,  and  while  proceeding  on  his 
way,  and  Just  after  passing  the  freight  or 
"box"  car,  and  as  his  horse  was  stepping  up- 
on appellant's  railroad  track,  or  was  thereon, 
the  horse  and  wagon  were  struck  by  an  in- 
coming passenger  train,  appellee  thrown, 
therefrom  upon  the  ground,  and  seriously 
and  permanently  injured. 

[1]  The  first  and  second  assignments  of 
error,  in  etfect,  challenge  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  and  the 
Judgment  It  Is  vigorously  maintained  by 
the  appellant  that  appellee  could  have  seen 
the  train  in  time  to  have  avoided  tbe  acci- 
dent (notwithstanding  the  presence  of  the 
car  In  the  street),  that  the  signals  were  given, 
and  that  the  train  was  not  moving  at  a  dan- 
gerous rate  of  speed,  and  sets  out  at  length 
the  testimony  of  its  witnesses  sustaining 
such  claim.  Just  as  vigorously  appellee 
urges  and  maintains  the  contrary  theory,  and 
substantiates  his  claim  by  quoting  In  like 
manner  the  testimony  of  his  witnesses.  As 
to  whether  appellee  oould  have  seen  the 
train,  or  the  signals  were  given,  or  the  train 
was  moving  at  a  dangerous  rate  of  sp^  are 
questions  to  be  determined  by  the  Jury,  and 
our  sole  function  is  to  read  the  evidence  and 
determine  if  it  is  sufficient  to  carry  to  the 
jury   tbe  determination  of  fsacb  issues  a» 
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questions  of  t&ct  G.,  H.  &  8.  A.  Ry.  C!o.  ▼. 
Mlchalke,  90  Tex.  276,  38  S.  W.  31;  Receiv- 
era  H.  &  T.  C.  Ry.  Co.  v.  Stewart  (Sup.)  17 
S.  W.  83 ;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Harrla 
et  al.,  22  Tex.  Civ.  App.  16,  63  S.  W.  589. 
We  have  done  so,  and  conclude  there  was  no 
error  In  submitting  such  Issues  to  the  jury. 
In  connection  with  the  assignments  under 
dispusslon  the  role  is  firmly  established  In 
this  state  that  where  there  is  evidence  in  the 
record  which  sustains  the  verdict  of  the  jury, 
it  will  not  be  disturbed  by  the  app^te 
court  It  is  only  where  the  verdict  of  the 
jury  is  manifestly  against  the  evidence^  or 
inadequate  with  or  contrary  thereto,  that  it 
becomes  our  duty  to  set  it  aside.  We  have 
not  set  out  the  testimony  of  both  sides  by 
way  of  comparison  In  order  to  sustain  our 
conclusions,  since  there  is  no  occasion  to  do 
so.  Having  reached  the  conclusion  we  have, 
and  counsel  being  familiar  with  the  rule  in 
such  cases,  we  anticipate  such  a  course  will 
not  be  expected  of  us. 

[2,  3]  It  is,  of  coarse,  the  duty  of  i)ersons 
about  to  cross  a  railroad  track  not  to  walk 
or  drive  carelessly  Into  a  place  of  possible 
danger,  and  to  do  so  is  not  merely  an  im- 
perfect performance  of  duty,  but  an  entire 
failure  of  performance,  which  will  bar  the 
right  to  recover  damages  if  such  failure 
contributed  proximately  to  an  Injury.  But 
Whether  the  complaining  party  did  so  con- 
tribute to  his  Injury  is,  as  we  have  said, 
always  a  question  of  fact  for  the  jury  to 
determine  when  the  evidence  on  the  point 
is  conflicting.  On  the  other  hand,  where  the 
evidence  of  negligence  on  the  part  of  the  in- 
jured party  is  undisputed.  It  then  becomes 
the  duty  of  the  trial  court  to  instruct  a  ver- 
dict as  illustrated  by  the  following  cases: 
Haass  v.  G.,  H.  &  S.  A.  By.  Co.,  24  Tex.  Civ. 
App.  135,  67  S.  W.  855 ;  M.,  K.  &  T.  By.  Co. 
V.  Martin,  44  S.  W.  703 ;  Bennett  v.  S.  L.  S. 
W.  By.  Co.,  86  Tex.  Civ.  App.  459,  82  S.  W. 
383 ;  O.,  C.  &  S.  F.  By.  Co.  v.  Townsend,  82 
S.  W.  804.  In  consonance  vtrith  what  we  have 
said  the  assignments  are  overruled. 

[4]  Under  the  third  and  fourth  assign- 
ments of  error  appellant  asserts  that  the 
verdict  and  judgment  are  against  the  prepon- 
derance of  the  evidence.  These  assignments 
cannot  be  sustained.  While  it  is  the  right 
and  duty  of  this  court  to  reverse  a  judgment 
and  grant  a  new  trial  when  the  verdict  is  so 
against  the  weight  and  preponderance  of  the 
evidence  as  to  be  manifestly  wrong  (G.,  C.  & 
S.  F.  By.  Co.  V.  Walters,  49  Tex.  Civ.  App. 
71,  107  S.  W.  372;  I.  &  G.  N.  By.  Co.  v. 
Brlce,  111  S.  W.  1097),  yet,  as  we  have  said  at 
another  place,  the  evidence  in  this  case  does 
not  warrant  such  a  conclusion. 

[6, 1]  By  the  seventh  and  eighth  assign- 
ments of  error  appellant  asserts  that  the 
evidence  was  insufficient  to  authorize  the 
court  to  submit  to  the  jury  for  their  deter- 
mination whether  appellant  should  have  sta- 


tioned a  flagman  at  tbe  Moore  avorae  and 
Callie  street  crossing.     The  settled  rale  in 
reference  to  the  Issue  here  raised  is  tbat  ff 
a  i)erson  of  ordinary  prudence  would,  under 
all   the  drcumstancea,    ht^ve  maintained   a 
flagman  or  watchman  at  tiie  crossing  where 
the  plaintifC  was  injured,  then  the  failure  on 
the  part  of  the  railroad  company  to    keep 
such  flagman  or  watchman  was  negligence. 
M.,  K.  &  T.  By.  Co.  v.  Magee,  92  Tex.  616^ 
60  S.  W.  1013 ;  Id.,  49  S.  W.  156 ;  C.  T.  &  N, 
W.  By.  Co.  V.  Gibson,  35  Tex.  av.  App.  66,  79 
S.  W.  351 ;  C.  T.  &  N.  W.  By.  Co.  v.  Gibson, 
83  S.  W.  862.    Tbe  court  below  sabmltted 
the  issue  under  the  rule  announced  in  the  an- 
thorlties  cited,  and  no  complaint  is  made  of 
the  charge.    Accordingly,  the  issue  narrows 
as  to  whether  there  was  evidence  which  war- 
ranted the  submission  of  the  issue.     At  an- 
other place  In  this  opinion  we  have  detailed 
the  population  pf  Terrell,  and  the  conditions 
surrounding  the  crossing  and  the  traffic  pass- 
ing over  same,  and  tbat  from  such  conditions 
much  noise  and  confusion  resulted   at  the 
crossing.    As  to  whether  the  conditions  sur- 
rounding the  crossing   made  it  difficult  to 
hear  an  approaching  train  and  rendered  the 
crossing  dangerous  and  hazardous,  the  sever- 
al witnesses  differed.     The  solution  of  the 
conflict  was  with  the  jury,  and,  their  findings 
on  that  issue  being  vrithin  the  rules  we  have 
hereinbefore  stated;  we  are  not  authorized 
to  disturb  same,  and  the  assignments  are  ac- 
cordingly overruled. 

[7]  The  ninth  assignment  of  error  com- 
plains of  the  refusal  of  the  court  below  to 
permit  appellant  to  prove  by  the  witness 
Clark  that  after  the  accident  he  found  a  pint 
bottle  in  the  wagon  which  appellee  was  driv- 
ing containing  whisky,  about  one-third  full. 
On  this  issue  appellant  alleged  that  appellee 
contributed  to  his  injury  by  inattention  to 
the  approaching  train,  due  to  the  foct  tbat 
he  was  drowsy  as  the  result  of  drinking  in- 
toxicants. Some  of  appellant's  witnesses  tes- 
tified that  appellee  "seemed  to  be  in  a  deep 
study,"  "be  was  sorter  bent  over,"  "John  was 
stooped  over,  looking  at  his  horse,"  "he  was 
driving  along  with  his  head  down,  not  pay- 
ing any  attention ;  seemed  in  a  deep  study." 
Each  of  the  quotations  from  the  evidence 
was  by  different  witnesses.  The  bill  of  ex- 
ception was  signed  by  the  district  judge, 
with  the  explanation  that  the  witness  Clark 
was  two  blocks  away  when  the  accident  oc- 
curred, and  before  he  arrived  there  other 
parties  had  arrived  and  were  removing  appel- 
lee ;  that  the  collision  had  crushed  the  wag- 
on, and  the  bottle  found  by  the  witness  was 
either  in  the  debris,  or  that  portion  of  the 
wagon  tied  left  intact,  and  further  that  there 
had  been  no  proof  that  Wiggins  bad  beoi 
drinking,  or  any  that  in  any  manner  connect- 
ed him  with  the  whisky.  We  conclude  that 
the  testimony  quoted,  while  admissible  on 
other  theories,  in  no  sense  established  that 
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appellee  was  Intoxicated  on  tbe  day  of  the 
accident,  and  that  the  finding  of  tbe  bottle 
of  whisky  In  the  manner  and  at  the  time  we 
have  detailed  was  a  circumstance  too  remote 
to  prove  ^toxicatlon,  in  the  absence  of  oth- 
er connecting  facts  or  drcnmstances. 

[I,  I]  The  tenth  assignment  complains  of 
the  action  of  the  trial  conrt  In  permitting 
connsel  for  appellee  to  discuss  and  draw  de- 
dactions  from  the  allegation  by  appellant  that 
appellee  was  drunk  on  the  day  of  the  acd- 
dent,  and  appellant's  failure  to  prove  such 
allegation.  The  court  qualified  tbe  bill  of 
exertion  presenting  the  alleged  error  by 
the  statement  that  while  no  suflldent  proof 
of  drunkenness  had  been  offered,  yet  tbe  al- 
legation had  been  read  to  and  in  the  presence 
of  the  Jnry. 

The    eleventh    assignment    complains    of 
connsel  for  referring  to  the  fact,  after  b^ng 
admonished  by  the  court  to  desist,  that  John 
Maule,  a  witness  then  on  the  stand  and  being 
examined  by  appellee's  counsel,  had  testified 
for  appellant  on  the  trial  of  another  case  to 
facts  similar  to  those  testified  to  in  this  case. 
Aside  from  the  fact  that  whether  matters 
gliiillar  to  those  covered  by  the  assignments 
above  occurring  upon  trial  are  to  be  permit- 
ted or  not  la  largely  within  the  discretion  of 
the  trial  court.  It  is  not  made  to  appear,  nor 
can  we  say  from  an  examination  of  the  rec- 
ord, that  the  same  did  or  was  calculated  to 
bias  or  prejudice  tbe  Jury  against  appellant, 
or  that  as  a  result  thereof  the  verdict  is 
either  excessive  or  against  the  weight  of  tbe 
evidence.    Banner  y.  Thomas,  159  S.  W.  102. 
[K]  The  seventeenth  assignment  of  error 
complains   of  paragraph   9   of   the  court's 
charge,  wUch  Is  as  follows :  ■  "If  you   find 
from  the  evidence  that  plalntiir  was  guilty 
of  contributory  negligence  as  explained  to 
yon   in    the   preceding   paragraph   of  this 
charge,  which  proximately  caused  or  contrib- 
uted to  the  accident,  which  resulted  in  his 
Injury,  yon  will  find  for  the  defendant,  even 
though  you  believe  that  the  defendant  is  also 
gnilty  of  negligence."    The  criticism  of  this 
part  of  the  charge  is  that  before  the  jury 
conld  find  for  appellant,  they  must  believe 
that  the  negligence  of  appellee  caused  or 
contributed  to  the  injury.    In  short,  that  un- 
der this  charge  the  jury  could  not  find  for 
appellant,  even  though  they   believed   that 
appellant  did,  in  reference  to  the  accident, 
tbat  which   an   ordinarily  prudent   person 
would  have  done  under  the  same  or  simi- 
lar circumstance^.     We  cannot  agree  with 
the  criticism.     The  trial  court,  with  much 
particularity  and  singular  clearness.  Inform- 
ed the  jury  that  if  any  of  the  things  alleged 
to  have  brought  about  the  Injury  did  in  their 
opinion  exist,  and  their  existence  was  neg- 
ligence, and  in  addition  were  the  proximate 
cause  of  the  injury,  then  to  find  for  appellee, 
or  if  they  did  not  exist,  or  if  their  existence 
was  not  negligence,  to   find  for  appellant. 
^  court  then.  In  order  to  present  appel- 
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lant's  dalm  that  appellee  contributed  to  bis 
injuries,  told  the  jury  they  could  look  to  all 
the  evidence  to  determine  if  appellee  had 
used  such  care  aa  a  person  of  ordinary  pru- 
dence would  have  used  under  the  same  or 
similar  drcnmstances,  and  that  if  by  looking; 
he  could  have  seen  the  train,  or  by  listening 
he  could  have  heard  same,  eta,  and  failed, 
he  wonld  be  gnilty  of  contributory  negligence, 
and  conld  not  recover.  The  conrt  then  adds, 
by  paragraph  8,  here  objected  to,  that  if 
appdlee  was  so  guilty  of  contributory  negli- 
gence, they  should  find  for  defendant,  even 
though  defendant  was  also  negUgent  This 
charge,  in  onr  opinion,  is  not  only  not  mis- 
leading and  confusing,  as  maintained  by 
counsel,  but  in  onr  opinion,  accentuates  tbe 
defense  of  contributory  negligence.  The 
charge  does  not  permit  the  jury  to  compare 
th»  negligence  of  the  parties,  bnt  directs  the 
jury  unequivocally  that,  in  the  event  appel- 
lee's own  negligence  contributed  to  the  in- 
jury, then  to  return  a  verdict  against  him 
even  though  appellant  was  also  negligent 

[11]  By  the  eighteenth  and  nineteenth  as- 
signments of  error  appellant  asserts  that  the 
court  should  not  have  submitted  to  the  jury 
the  api)ellee'8  right  to  recover  for  loss  of 
earning  caiwcity,  since  there  was  no  evidence 
in  the  record  authorizing  same,  or  showing 
impaired  earning  capacity.  Appellee  testified 
that  before  the  accident  he  was  in  good 
health,  as  sound  as  a  dollar,  had  never  been 
ill,  nor  had  the  services  of  a  physldan,  and 
had  been  earning  $1.60  to  $2  per  da^.  His 
employer,  in  substance,  testified  to  the  same 
facts,  based  upon  an  acquaintance  with  ap- 
pellee of  25  years,  and  adds  that  since  the 
acddent  he  has  been  feeble  and  unable  to 
do  any  manual  labor  other  than  feed  horses 
and  deliver  light  packages.  Upon  the 'trial 
of  the  case,  which  was  two  years  after  the 
acddent,  appellee  testified  that  there  was  still 
soreness  in  his  injured  parts,  that  he  suffered 
day  and  night,  at  times  could  not  sleep  at 
all,  and  was  compelled  to  use  a  crutch.  His 
Injuries  are  a  crushed  and  broken  instep  and 
an  Injury  to  his  side.  His  physidans  say  his 
injuries  are  permanent  The  facts  related 
above  are,  in  our  opinion,  suflSdent  to  au- 
thorize the  submission  of  the  issue  of  the 
loss  of  future  earning  capadty. 

[1 2]  But  it  is  urged  that  ndther  appellee's 
age  nor  his  life  expectancy  were  proven.  Ap- 
pellee, who  is  a  negro,  was  uncertain  about 
his  age,  but  placed  it  at  60  years,  as  the  best 
approximation  he  could  make  of  it,  and  in 
this  statement  he  was  not  substantially  dis- 
credited. Having  shown  api)ellee'»  lajuries, 
his  past  earning  capadty,  and  his  age  and 
present  condition,  together  with  his  health, 
habits,  and  appearance  before  the  injury,  it 
cannot  be  said,  in  tbe  absence  of  other  eVt- 
dence,  that  the  failure  to  prove  appellee's  ex- 
I>ectancy  In  a  more  precise  manner  prevents 
the  submission  of  the  issue  of  the  loss  of  or 
Impaired  earning  capadty  in  the  future.    O., 
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H.  A  W.  Ry.  Co.  t.  Ijacy,  86  Tex.  244,  24 
S.  W.  269.  The  evidence  did  establish  that 
before  the  Injury  appellee  was  In  perfect 
health,  was  strong  and  capable,  abBtemlons, 
and  earned  from  $1.50  to  $2  per  day. 

[13]  By  the  twentieth  assignment  of  error 
It  1b  urged  that  the  verdict  Is  excessive.  Our 
right  to  disturb  Jury  verdicts  Is  so  limited 
and  so  surrounded  with  limitations  and  so 
well  understood  that  it  is  unnecessary  to 
here  state  the  rule.  Under  the  facts  just  re- 
cited under  the  eighteenth  and  nineteenth  as- 
signments of  error,  and  those  stated  In  other 
portions  of  this  opinion,  we  conclude  it  can- 
not be  fairly  said  that  the  verdict  la  exces- 
sive. 

We  have  carefully  examined  all  the  other 
assignments  of  error  in  the  brief  not  here 
spedflcaUy  discussed,  and  because  in  our 
oidnlon  they  present  no  reversible  error,  same 
are  overruled. 

The  Judgment  is  afDrmed. 


STAMP  V.  EASTERN  RY.  00.  OF  NEW 
MEXICO. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  10,  1913.     On  Motion  for  Rehearing, 

Dec.  13,  1913.) 

1.  Cabbiebs  (I  286*)— Cabbiaok  of  Pabskn- 
OEBs— Cask  Requibkd. 

A  railroad  company  which  maintains  an 
nnlighted  and  imgnarded  station  platform  ele- 
vated four  or  five  feet  above  the  ground  la  gnil^ 
of  negligence  towards  its  passengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1142-114S,  1150-1152;  Dec  Dig. 
i  286.*] 

2.  Cabbiebs  (g  327*)— Cabbiaox  of  Passxh- 

OKBS— OONTBIBUXOBT     NxaUaENCE. 

A  passenger  who,  without  being  familiar 
with  a  railroad  station,  walks  around  the  plat- 
form in  the  dark,  without  any  particular  pre- 
cautions to  avoid  a  fall,  is  guilty  of  contribu- 
tory negligence  barring  recovery  for  injuries 
caused  in  a  fall  from  the  unlighted  and  un- 
guarded platform. 

[B!d.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  {§  1363-1366;    Dec.  Dig.  {  327.*] 

8.  Cabbiebs  (|  323*)— Cabbiaoe  of  Passer- 

aKBS— OONTBIBCTOBT    NEQUOENCX. 

That  a  railroad  company  owes  the  high- 
est degree  of  care  to  a  passenger  upon  its  prem- 
ises  will  not  excuse  the  contributory  negligence 
of  the  passenger. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1346;    Dec.  Dig.  1  323.*] 

4.  coiiubbcb  (i  47*)— irteb8tatb  coiocebce 
—What  Constittjtes. 

In  case  of  a  passenger  traveling  on  a  pass 
good  from  one  point  in  the  territory  of  New 
Mexico  to  another  pointj  there  is  no  interstate 
carriage  or  question  of  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
.'Cent  Dig.  {  26;    Dec.  Dig.  |  47.*] 

6.  Evidence  ({  36*)— Fobeion  Laws— Pboof 

— ^Necessitt. 

A  foreign  law  is  required  to  be  proven  just 
as  any  other  substantiye  fact. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  85.  61;    Dec.  Dig.  J  35.*] 


6.  Evidence  ({  34*)— Judicial  Novice. 

The  courts  will  take  judicial  notice  that 
before  statehood  the  decisions  of  the  Supreme 
Court  of  the  United  States  were  the  law  of  the 
land  in  the  territory  of  New  Mexico. 

[Ed.  Note.— For  other  cases,  see  JMdencc, 
Cent  Dig.  H  49,  60;    Dec.  Dig.  {  sO} 

7.  Cabbiebs  ({  307*)— Cabbiaoe  of  Pabssii- 
OEB8  —  Conditions  in  Pass  aqainbi  Lia- 
BinTT— Validity  of  Conditions. 

Where,  before  statehood,  a  railroad  com- 
pany In  the  territory  of  New  Mexico  gave  plain- 
tiff a  pass  for  an  intrastate  trip,  a  condition 
in  the  pass  exempting  the  company  for  all 
liability,  whether  caused  by  its  own  negligence 
or  not,  was  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1262-1269,  1491;  Dee.  Dig.  i 
307.*] 

8.  Cabbiebs  (i  307*)— Gabbiaqe  of  Passen- 
OEBS— Fbee  Pass. 

A  pass  given  as  a  gratuity  is  none  the 
less  a  free  pass  because  the  carrier  requires 
the  person  using  to  sign  an  agreement  exempt- 
ing It  from  liability  for  injuries. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |t  1252-1259,  1491;  Dec.  Dig.  t 
807.*] 

On  Motion  for  Rehearing. 

9.  Cabbiebs  (I  307*)— Cabbiaoe  of  Passen- 
QEBS— Fbee  Pass. 

A  pass  given  by  a  raUroad  company  to 
the  mo^er  of  one  of  its  employes  is  none  the 
less  a  free  pass  because  the  giving  of  such  pass 
was  customary,  where  the  empli^£  could  not 
have  sued  and  recovered  in  case  of  the  carrier's 
refusal. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  §{  1252-1269,  1491;  Dec.  Dig.  f 
307.*] 

10.  Coubts  (J  96*)— Decisions— Pbecedentb. 
The  binding  effect  of  decisions  of  the  Su- 
preme Court  upon  the  territory  of  New  Mexico 
was  not  changed  by  act  of  Congress  of  March 
3,  1911,t  providing  that  the  amount  in  con- 
troversy, upon  which  the  right  to  appeal  to  the 
federal  Supreme  Court  depended,  should  be  as- 
certained under  oath;  that  being  a  mere  mat- 
ter of  pleading  and  procedure. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  325,  327,  328,  334;    Dec.  Dig.  |  9&*1 

11.  CoUBTs  ({  95*)  —  Pbecedentb  —  Rioht  to 
Change.  .  ^  .    ,  j_. 

While  all  conrta  may  change  their  dectaions, 
the  cOnri  in  determinii^  the  law  of  a  foreign 
state,  must  presume  that  an  authoVitative  an- 
nouncement of  the  law  will  not  be  changed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.   il  322,  323;    Dec.   Dig.   I  95.*] 

Appeal  from  District  Gout,  Potter  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  Mrs.  Annie  Stamp  against  the 
Eastern  Railway  Company  of  New  Mexico. 
From  judgment  for  defendant,  plain  tiff  ap- 
peals.   AfiSrmed. 

J.  A.  Stanford,  of  Waco,  and  Synnott  & 
Underwood,  of  Amarillo,  for  ai^ellant 
Madden,  Tmlove  &  Klmbrongh  and  F.  M. 
Rybum,  all  of  Amarillo,  for  appellee. 

HENDRICKS,  J.  The  appellant,  Mrs. 
Annie  Stamp,  a  feme  sole,  sued  the  Eastern 
Railway  Comi»ny  of  New  Mexico  In  the  dis- 
trict court  of  Potter  county,  Tex.,  alleging 
In  substance  that  she  was  a  passenger  upon 
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appellee's  line  of  railway,  traveling  from  a 
point  In  New  Mexico  to  a  point  In  Texas, 
and  wblle  at  a  station  of  the  appellee,  and 
upon  a  part  of  tbe  platform  of  said  station 
Intended  for  passengers,  she  fell  from  said 
platform  at  a  point  where  it  was  about  five 
feet  In  height  from  the  gronnd,  and  that  the 
railway  company  was  guilty  of  negligence  In 
failing  to  have  the  depot  and  platform  prop- 
erly lighted  and  In  failing  to  have  banisters 
or  guard  rails  around  the  edge  of  the  plat- 
form where  she  fell.  The  defendant  rail- 
way company,  among  other  things,  pleaded 
the  contribotory  negligence  of  the  plalntUI 
in  walJfelng  out  upon  the  platform  at  a  place 
where  she  was  not  required  to  go  and  in 
stepping  off  of  the  same  without  taking  any 
precaution  whatever  for  her  own  safety; 
defendant  farther  specially  answering  that 
the  Injury  to  plaintiff  occurred  in  what  was 
then  the  territory  of  New  Mexico,  and  that 
plalntUf  at  said  time  was  In  possession  of 
a  free  pass,  Issued  by  It,  with  stipulations 
upon  the  back  of  same,  agreed  to  and  exe- 
cuted by  her,  whereby  she  releascA  the  ap- 
pellee of  all  damages,  whether  caused  by  the 
defendant's  n^Ugence  or  otherwise,  and 
agreed  to  aanune  all  the  risk  of  accident  or 
damage  to  her  person  or  baggage  while  in 
the  use  of  aald  pass,  and  that  plaintiff  was 
at  the  time  of  her  Injury  domiciled  and  re- 
siding in  the  territory  of  New  Mexico,  and 
that  defendant  had  its  domicile  and  line  of 
railway  In  said  territory,  and  that  the  rights 
and  liabilities  of  the  parties  should  be  de- 
termined under  the  rules  of  law  prevailing 
In  the  territory  of  New  Mexico  or  in  the 
United  States  courts,  and  that,  under  said 
rules  prevailing  in  either  Jurisdiction,  the 
Bald  contract  as  to  release  from  liability  was 
valid  and  binding;  the  defendant  further 
alleging  tliat  plaintiff  was  a  mere  licensee 
upon  defendant's  premises  and  the  defendant 
owed  her  no  other  care  than  not  to  wUlfully 
and  wantonly  injure  her.  At  the  close  of 
the  testimony  the  distilct  court  instructed  a 
verdict  for  the  defendant  railway  company 
and  entered  Judgment  accordingly. 

The  evidence  discloses  that  Mrs.  Stamp, 
the  appellant,  was  in  the  possession  of  the 
pass,  through  the  solicitations  of  her  son, 
who  was  a  "pumper"  and  in  the  employment 
of  the  railway  company  at  the  station  of 
Becker,  where  she  was  injured,  and  the  fol- 
lowing recitation  appears  on  the  reverse  side 
of  the  pass,  signed  by  her:  "This  pass  is 
not  transferable;  it  must  be  signed  in  ink 
by  the  holder  named,  who,  by  accepting  It, 
agrees  to  assume  all  risk  of  accident  and 
damage  to  person  or  baggage  under  any  cir- 
cumstances, whether  caused  by  negligence  of 
agents  or  otherwise.  [I]  accept  the  foregoing 
condltiona.    [Signed]  Annie  Stamp." 

At  the  station  where  the  Injury  occurred, 
the  railroad  track  In  front  of  the  waiting 
room  extended  east  and  west  and  the  depot 
was  parallel  thereto.  The  appellant,  her  son, 
and  the  latter's  wife  went  to  the  depot  in 


time  to  catch  a  train  leaving  for  the  east 
about  4:30  in  the  morning  and  walked  Into 
the  waiting  room  at  the  east  end  of  the 
depot,  which  was  not  lighted  at  the  particu- 
lar time,  with  a  light  only  in  the  office  of  the 
agent  or  operator.  Her  son  left  the  waiting 
room  for  the  purpose  of  looking  for  the 
train,  and  Mrs.  Stamp  testified :  That,  after 
her  son  walked  out,  "I  walked  out  on  the 
platform  myself.  I  do  not  know  why  I  went 
out  there.  It  was  then  dark  and  it  was  kind 
of  cold  and  it  had  been  raining  the  fore 
part  of  the  ni^t  ♦  •  ♦  It  was  chilly 
and  damp  in  the  depot  and  one  purpose  was 
to  walk  around  a  little  and  exercise.  I  had 
no  special  motive  in  going  out  there.  The 
door  to  the  waiting  room  Is  right  in  the 
southeast  comer.  I  walked  out  that  door 
and  I  i^>t  turned  around  on  the  platform.  I 
turned  around  the  southeast  comer.  •  •  * 
I  walked  along  the  platform  at  the  east  end 
of  the  waiting  room.  I  do  not  know  how  far 
I  walked,  I  probably  went  to  the  edge,  I  did 
not  think  I  did.  *  *  *  I  tamed  then  and 
started  back  toward  the  waiting  room  door. 
I  went,  I  suppose,  too  close  to  the  edge  of 
the  porch  and  fell  off  of  it  Into  the  hole. 
There  was  no  light  on  the  platform  at  the 
time.  I  did  not  know  that  the  platform  was 
built  up  off  of  the  ground.  I  did  not  know 
there  was  any  Jump-off  there  from  the  plat- 
form to  the  ground.  I  do  not  know  whether 
I  Just  walked  right  straight  off  the  platform 
or  not  I  did  not  know  how  near  the  edge 
of  it  I  was.  My  left  foot  went  off  of  the 
platform  first  I  turned  going  back  with  my 
side  this  way  (we  presume  indicating),  and 
that  threw  my  left  side  to  the  outer  edge  of 
the  platform.  My  left  foot  went  off  first  I 
do  not  know  anything  that  happened  after 
my  foot  went  off  of  the  platform."  The  son 
who  accompanied  Mrs.  Stamp  on  this  partic- 
ular occasion  testified  in  her  behalf:  "This 
platform  extends  somewhere  about  30  feet 
from  the  east  end  of  the  depot" 

The  best  we  are  able  to  ascertain  from 
the  testimony  it  seems  that  the  platform  at 
the  east  end  of  the  depot  was  covered  by  a 
hood-shaped  porch — a  prolongation  of  the 
roof  of  the  main  building  with  arches  and 
supporting  pillars  either  at  the  edge  or  very 
dose  to  the  edge  of  the  platform,  where  the 
accident  and  Injury  occurred. 

[1,  2]  We  conclude  that  it  was  quite  dark 
and  for  this  purpose  only,  regarding  her  as 
a  passenger  under  the  law  of  this  state,  that 
the  railroad  company  had  not  exercised  the 
degree  of  care  obligatory  upon  It  under  the 
circumstances.  But  we  are  inclined  to  think 
that  this  woman  was  guilty  of  contributory 
negligence.  When  she  walked  out  of  the 
door  of  the  waiting  room  and  tamed  at  right 
angles  and  proceeded  into  the  dark,  along 
the  platform  of  the  appellee,  the  railway 
company,  to  the  edge  of  the  platform,  pre- 
cipitating herself  off  the  platform  to  the 
ground,  that  inherently  her  act  Is  Indicative 
of  a  degree  of  carelessness  and  negligence  as 
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to  preclude  a  reooveir.  We  quote  from  the 
Supreme  Court  of  Virginia :  "The  law  duly 
Imposes  upon  a  railroad  company  the  duty  of 
keeping  Its  stations  and  premises  In  such 
safe  condition  as  that  Its  passengers,  In  the 
exercise  of  ordinary  care,  can  get  upon  or 
leave  the  same,  and  to  go  wherever  they  are 
expressly  or  impliedly  invited  to  go  thereon, 
without  injury;  and  this  embraces  suitable 
steps  and  platforms,  as  well  as  suitable  light. 
Eeefe  v.  Bailroad  Co.,  142  Mass.  251,  7  N.  E. 
874 ;  2  Wood,  Railway  Law,  |  310,  and  cases 
cited.  In  the  present  case,  however,  the  ap- 
pellant has  not  exercised  such  care  as  en- 
titled her  to  recover.  The  case,  as  disclosed 
by  the  record.  Is  simply  this:  Upon  her 
alighting  at  the  station,  she  was  shown  by 
the  light  of  the  lamp  up  the  steps  of  the  plat- 
form and  into  the  reception  room  where  a 
light  was  burning.  The  hour  was  late,  and 
no  other  trains  were  to  pass  the  station  that 
night  After  being  shown  Into  the  reception 
room,  she  declined  the  offer  of  an  employ^  of 
the  company  to  conduct  her  to  a  hotel  near 
by,  preferring,  as  she  said,  to  spend  the  resi- 
due of  the  night  at  the  depot;  and  while 
the  platform  lamp  was  being  trimmed,  pre- 
sumably, from  the  evidence.  In  her  presence, 
she  walked  out  upon  the  platform  and,  with- 
out taking  the  precaution  to  inquire  or  as- 
certain whether  or  not  she  could  safely  do 
so,  turned  at  right  angles  upon  stepping  up- 
on the  platform  from  the  lighted  reception 
room  and  walked  In  the  dark  to  the  end  of 
it,  where  she  fell  off  and  was  injured.  This, 
all  the  circomstances  considered,  was  not 
only  negligence  but  recklessness  on  her  part, 
which  clearly  defeats  a  recovery.  It  was 
contended,  in  the  argument,  that  she  went 
out  to  obey  a  sudden  and  urgent  call  of  na- 
ture, but  of  this  there  is  no  positive  proof 
in  the  record ;  and,  even  if  it  were  so,  that 
could  not  affect  her  duty  to  take  ordinary 
care  in  walking  upon  the  platform  or  else- 
where upon  the  defendant's  premises.  It  is 
unnecessary,  therefore,  to  Inquire  whether  or 
not  it  was  the  duty  of  the  company  to  have 
provided  a  railing  at  the  outer  edge  of  the 
platform  or  whether  or  not  it  has  been  negli- 
grat  in  any  particular."  Reed  v.  Axtell,  84 
Va.  231,  4  S.  m.  587. 

We  also  refer  to  the  case  of  Gulf,  Colorado 
&  Santa  V6  Railroad  Co.  v.  Hodges,  24  S.  W. 
663,  decided  by  the  Court  of  Civil  Appeals 
of  the  Second  District  That  court  said:  "It 
seems  that  the  place  where  appeUee  fell  from 
the  platform  was,  at  the  time,  enveloped  in 
almost  total  darkness ;  that  he  [meaning  the 
passenger]  got  off  the  train  on  the  east  side 
of  the  depot  and  immediately  started  in  a 
northwest  direction  along  the  depot  platform 
and  walked  off  of  It  at  a  place  where  it  was 
between  four  and  five  feet  high."  We  also 
quote  a  part  of  the  testimony  quoted  by  the 
court  in  that  case  as  follows:  "I  got  on  the 
platform  so  easy  that  I  though  I  could  leave 
It  as  easy.  When  I  got  to  the  top  of  the 
platform  where  I  fell,  I  did  not  change  my 


gait,  but  my  right  foot  went  out,  and  I  did 
not  touch  the  platform,  and  in  consequence 
thereof  I  fell.  I  do  not  remember  looking 
for  the  top  of  the  platform.  It  was  too  dark 
to  look  for  anything.  ♦  •  •  I  was  walk- 
ing along  regardless  of  everything,  antU  I 
received  the  Injuries.  *  *  *  I  thought  I 
was  on  level  ground.  *  *  *  I  was  not 
thinking  anything  about  steps  but  was  walk- 
ing as  though  I  was  going  to  some  place ;  and 
the  first  thing  I  knew  I  fell  off."  The  court 
concludes  as  a  matter  of  law  that :  "It  seems 
to  us  for  a  man  76  years  old  to  proceed  along 
a  railroad  platform  in  the  dark,  in  the  man- 
ner described,  necessarily  conveys  the  idea  of 
negligence"— citing  the  Virginia  case,  supra, 
quoted  from  by  us. 

It  is  true  that  in  the  Hodges  Case  the  pas- 
senger was  attempting  to  leave  the  depot  and 
the  platform  but  oblivious  of  his  sur- 
roundings and  the  darkness  enveloping  him, 
regardless  of  his  own  welfare,  without  any 
precautionary  measure  on  his  part  as  to  the 
situation  in  which  he  was  placed,  was  in- 
jured, and  the  intrinsic  culpability  of  the 
act  was  such  as  to  ally  itself  to  this  case 
and  the  act  of  culpability  manifested  here. 
.13]  Because  a  railroad  company  may  owe 
a  higher  decree  of  care  than  its  passenger, 
upon  whose  premises  the  latter  may  be  situ- 
ated, does  not  we  think,  tend  to  soften  or 
destroy  culpability  upon  the  part  of  the  pas- 
senger, if  actually  manifested.  Contribu- 
tory negligence,  as  a  standard,  should  be  the 
same,  except,  of  course,  that  it  may  vary  on 
account  of  the  relationship  existent  between 
the  parties.  A  servant  may  rely  under  cer- 
tain conditions  upon  the  master  having  done 
his  duty,  and  the  passenger  may  rely,  as  in- 
dicated in  the  Virginia  case,  upon  the  per- 
formance of  the  duty  of  the  carrier.  But  this 
is  not  to  be  confounded  with  an  act  itself, 
as  indicated  in  this  record,  where,  although 
the  duty  may  not  have  been  performed,  the 
passenger  proceeds  into  the  dark,  with  the 
degree  of  carelessness  Indicated  here,  and 
practically  walks  off  the  edge  of  the  platform 
without  knowledge  of  surroundings;  surely 
such  manifestations  under  such  conditions  do 
not  constitute  ordinary  care. 

[4-7]  On  the  question  of  the  free  pass  and 
the  law  of  New  Mexico  becoming  a  part  of 
the  contract,  one  W.  A.  Havener  testified 
that  he  had  be«ii  practicing  law  in  New 
Mexico  for  24  years  and  was  familiar  with 
the  statutes  and  decisions  of  the  higher 
courts  of  New  Mexico  and  said  that:  "There 
was  no  statute  in  reference-  to  or  that  In 
any  way  affects  provisions  on  passes,  wherein 
plaintiff  assumes  all  risks  of  Injury  from  any 
cause  and  that  defendant  in  any  event  (the 
emphasis  is  ours)  be  liable  for  any  such  in- 
juries, whether  caused  by  reason  of  negli- 
gence of  the  defendant  or  not;  the  consider- 
ation for  said  release  being  the  issuance  of 
said  pass.  This  precise  question  has  never 
been  passed  upon  by  the  appellate  courts  of 
New  Mexico  so  far  as  I  know  or. have  been 
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able  to  ascertain."    The  question  evidently 
put  to  this  witness  was  one  of  entire  exoner- 
ation of  the  railway  company  as  to  liability 
for  injuries  in  any  event    He  further  said 
"that  tbe  question  as  to  the  validity  of  this 
release  Iiad  never  been  passed  upon  by  the 
courts    of  New  Mexico" ;  that  the  federal 
courts,  however,  "announce  the  rule  In  this 
character  of  cause  that  such  a  release  of  lia- 
bility 18  binding.    They  hold  that,  since  the 
pass  is  a  mere  gratuity,  the  person  proposing 
to  use  it  has  the  opportunity  to  use  It  or  re- 
ject It  as  he  sees  fit,  and  If  he  accepts  it  he 
accepts   It  with  all  its  conditions;  and  the 
federal  courts  hold  that  a  condition  on  the 
back  of  a  pass  releasing  the  carrier  from  lia- 
bility, even  for  his  own  acts  of  negligence,  is 
valid  and  enforceable."    It  will  be  remember- 
ed that  this  accident  occurred  when  New 
Mexico   was   a  territory;   and   this  witness 
further    stated   that:    "The  principles   and 
rules  of  law  announced  by  the  United  States 
courts  and  the  decisions  announced  by  the 
United    States    Supreme    C!ourt    would,    of 
course,  have  been  the  supreme  law  for  the 
territory.     The  rules  of  law  announced  by 
the   United    States   courts   relative   to   the 
validity  of  the  conditions  upon  the  pass  refer- 
red to  would  control  the  decision  of  the  ques- 
tion and  the  appellate  courts  of  New  Mexi- 
co concerning  an  accident  happening  at  that 
time.    It  is  a  fact  that,  under  the  decisions 
of  the  courts  of  New  Mexico,  a  party  In  pos- 
Eession  of  a  gratuitous  pass  and  having  sign- 
ed a  release  of  liability,  like  this  case,  or  sim- 
ilar thereto,   would   be  considered  a  mere 
licensee  while  on  the  premises  of  the  railroad 
company   and   would   not  be   considered  a 
passenger.    •    •    •    The  railroad  company 
owes  no  duty  to  a  licensee  other  tlian  not  to 
willfully  and  wantonly  Injure  him.    That  is, 
the  railway  company  might  be  guilty  of  some 
degree  of  negligence,  and  yet  If  it  had  no 
knowledge  that  a  licensee  was  in  any  dan- 
ger, and  therefore  could  not  have  knowingly 
and    willfully   caused   injury,    the   railway 
company   would  not  be  liable  for  damages 
for  any  Injury  that  might  have  resulted  to 
Urn."    The  witness  then  quotes  the  substance 
of  the  case  of  Northern  Pacific  Hallway  Co. 
V.  Adams,  reported  in  192  U.  S.  440,  24  Sup. 
Gt  408,  48  L.  Ed.  518,  wherein  a  passenger 
was  riding  upon  a  gratuitous  pass,  containing 
practically  the  same  stipulations  indorsed  on 
the  back  of  this  pass,  and  which  precluded  a 
recovery  upon  the  part  of  the  passenger. 

It  is  agreed  in  this  case  that  the  parties 
may  resort  to  the  decisions  introduced  In  evi- 
dence; the  appellant,  of  course,  objecting  to 
their  admissibility  upon  the  facts  of  this 
IMtrtlcular  case.  It  Is  noted  that  the  Su- 
preme Ck>urt  in  that  case  held  that,  when 
tbe  gratuitous  transportation  was  extended, 
the  company  was  not  as  to  the  passenger  a 
carrier  for  hire,  and  that  It  waived  its  right 
ag  a  common  carrier  to  exact  compensation 
and  extended  to  him  the  privilege  of  riding 
in  its  coaches  without  charge  if  be  would 


assume  the  risks  of  negligence,  and  that  the 
passenger  was  not  In  the  power  of  the  com- 
pany and  not  obUged  to  accept  Its  terms,  and 
that  if  he  desired  to  hold  the  railroad  com- 
pany to  its  common-law  obligations,  he  should 
have  paid  his  fare  and  compelled  the  com- 
pany to  receive  and  carry  him,  and,  having 
freely  and  voluntarily  chosen  to  accept  the 
privilege  offered,  he  cannot  repudiate  Its 
conditions.  This  same  witness  also  testify- 
ing In  substance  to  the  language  herein  used 
by  us  as  to  this  opinion,  with  reference  to 
which  he  also  testifies  was  the  law  of  New 
Mexico  when  this  injury  occurred  and  this 
pass  was  Issued  and  delivered. 

We  do  not  see  any  question  of  Interstate 
commerce  Involved,  as  the  pass  was  from  a 
point  In  New  Mexico  over  a  railroad  In  New 
Mexico  to  another  point  In  New  Mexico,  or 
that  the  acts  of  Congress,  upon  a  study  of 
the  same,  which  prevailed  at  that  time,  with 
reference  to  the  issuance  of  free  passes, 
would  have  any  application  to  the  case.  Of 
course  a  foreign  law  Is  required  to  be  proved 
as  a  substantive  fact  as  any  other  matter  of 
evidence.  We  are  inclined  to  think,  while 
not  spedflcally  decided,  that  we  could  take 
judicial  knowledge  of  the  fact  that  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States  would  be  the  law  of  the  land  In  the 
territory  of  New  Mexico  at  the  time  indicat- 
ed. A  perusal  of  the  United  States  statute^ 
at  large  and  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  indicate  to  such 
an  extent  the  status  of  the  territory  as  a 
component  part  of  this  nation,  with  its  causes 
appealable  to  the  Supreme  Coart  of  the  Unit- 
ed States,  under  the  acts  of  Congress  and  the 
rules  of  that  court  regulated  by  the  matter 
of  amount  as  any  other  cause  from  the  fed- 
eral inferior  court  to  the  higher  tribunal. 
Appellant  answers  that,  the  law  of  Texas 
being  diCTerent,  this  testimony  and  the  condi- 
tion which  arises  in  this  record  is  not  suffl- 
cient  to  overcome  the  presumption  ordinarily 
existent  that  the  law  of  another  state  upon 
the  same  subject-matter  is  the  same  as  the 
law  of  our  state.  We  believe  that  this  con- 
dition Is  met  in  this  record,  and  that  the 
decision  of  the  Supreme  Court  of  the  United 
States,  with  the  additional  testimony  of  tUs 
particular  witness,  settles  as  a  fact  the  law 
of  New  Mexico  existent  at  the  particular 
time  and  which  became  a  part  of  the  contract 
between  Mrs.  Stamp  and  the  railway  com- 
pany and  should  be  applied  in  this  forum. 

[I]  There  is  a  statement  In  the  brief  of 
appellant  that  this  Is  not  a  free  pass  and 
that  conditions  here  place  It  in  the  domain 
of  a  contract  and  take  It  out  of  the  domain 
of  a  gratuity.  A  close  analysis  of  this  evi- 
dence, we  believe,  does  not  warrant  this  posi- 
tion, and  that,  when  It  was  shown  that  no 
money  was  paid  for  this  Intended  transporta- 
tion, we  are  unable  to  see,  as  measured  by 
the  rules  of  a  contract  applied  to  the  testi- 
mony here,  that  a  contractual  obligation  ^- 
Ists,  based  upon  consideration  flowing  from 
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Mn.  Stamp  to  the  nllvray  oomiiany,  and  find 
that  It  la  a  mere  gratalty. 

Believing  that  the  district  court  correctly 
disposed  of  the  caae^  its  Judgment  is  af- 
firmed. 

On  Motion  for  Behearlng. 

The  appellant  In  this  case  attempts  to  dla- 
tlngulsh  between  the  facts  which  we  conclud- 
ed showed  contributory  negligence  and  the 
facts  in  the  two  cases,  quoted  by  us  in  our 
original  opinion  for  the  purpose  of  sustain^ 
ing  that  position.  We  did  not  intend  to 
convey  the  suggestion  that  the  two  cases 
cited  were  "blanket"  cases,  in  every  respect 
similar  to  the  cause  under  conslderatton.  We 
thought  they  were  similar  to  the  extent  as 
that  the  principle  to  be  deduced  therefrom, 
based  ujwn  the  facts  therein  exhibited,  with 
reference  to  the  culpability  of  the  plaintiff, 
were  so  analogous  as  to  preclude  a  recovery. 
It  is  often  hard  for  the  briefmaker,  as  well 
as  for  the  courts,  in  attempting  to  pre- 
sent a  principle  applicable  to  a  record,  to 
find  a  "receipt,"  so  to  speak,  which  would 
preclude  discussion — to  always  have  an  ab- 
solute similitude  of  facts  to  sustain  the 
position  attempted  to  be  maintained.  In.  con- 
sidering the  cause  on  the  original  hearing, 
we  thought  then,  and  we  are  very  strongly 
impressed  now,  tibat  a  careful  conSderadon 
of  the  acts  of  the  plaintiff  concludes  the 
cause.  Neither  the  appellant  nor  the  appellee 
has  attempted  to  assist  us  with  reference  to 
the  serious  and  important  question  of  con- 
tributory negligence  Involved  in  this  record 
by  any  citation  of  anthorities;  the  former 
contended  with  a  discrimination  of  facts  and 
conilemnation  of  the  authorities  and  prin- 
ciples attempted  to  be  Invoked  by  us. 

It  may  be  that  we  have  overlooked  some 
authorities  upon  this  question,  but  upon  in- 
vestigation we  are  inclined  to  think  that,  as 
to  the  direct  question  Involved  (this  woman 
proceeding  into  the  dark  and  stepping  Into 
unknown  danger),  the  case  of  Buenemann  v. 
Ballway  Ck).,  32  Minn.  390,  20  N.  W.  380,  de- 
cided by  the  Supreme  Court  of  Minnesota,  Is 
rather  in  point  in  appellant's  favor.  In  that 
cause  the  passenger  was  upon  the  platform 
of  the  railway  company  intending  to  take 
passage  upon  defendant's  train,  which  had 
Just  arrived.  He  walked  to  the  rear  of  the 
train  for  the  purpose  of  obtaining  a  seat  in 
the  rear  car,  which,  of  course,  was  a  legiti- 
mate puriwse,  and  it  appeared  that  he  did 
not  go  further  than  was  necessary.  It  seems 
that  in  this  cause  the  passenger  knew  that 
the  platform  was  elevated  but  the  night  was 
dark  and  there  were  no  lights,  with  the  ex- 
ception of  the  lights  In  the  building  (the  same 
as  in  this  record),  to  light  the  platform  or 
approaches.  The  Supreme  Court  of  Minneso- 
ta said  in  that  cause;  "He  was  a  stranger 
and  was  not  familiar  with  the  ground ;  but 
conceding,  as  we  must,  that  he  saw  that  it 
was  dark  and  knew  that  the  platform  was  el- 
evated,  and,  as  counsel  say,  ended  some- 


where, yet  might  he  not  assume,  wben  be 
saw  that  the  company  had  left  the  platform 
unllghted,  that  they  would  not  leave  a  pas- 
senger coach  so  near  the  end  of  the  platform 
as  to  endanger  the  safety  of  passengers  who 
might  be  seeking  to  approach  either  end  of 
the  car."    The  court,  however,  further  said: 
"So  far  as  we  can  arrive  at  a  conclusion  from 
the  imperfect  manner  in  which  the  evidence 
is  brought  before  us,  we  admit  we  are  per- 
BonaUy  ttrongiy  impressed  vjith  the  idea  that 
plaintiff  waa  negligemt  but  by  no  means  so 
clearly  as  to  so  hold  as  a  matter  of  law 
against  the  verdicts  of  two  Juries  and  the 
opinion  of  both  of  the  learned  Judges  who 
presided  at  the  respective  trials  in  the  ooort 
below" — and  upon  this  history  of  this  case 
this  Supreme  Court  thought  that  these  facta 
with  reference  to  the  action  of  the  two  Jniles 
and  the  trial  Judges  in  the  conrt  below  was 
"entitled  to  some  weight  as  tending  to  sbow 
that  at  least  tha«  is  reasonable  groond  for 
a  difference  of  opinion  on  the  qnestton."   The 
first  trial  resulted  in  a  verdict  In  favor  of 
the   plaintiff;    and   we   presume  tbe  trial 
Judges,  on  account  of  the  great  preponder- 
ance of  the  testimony,  indicating  contributory 
negligence,  granted  a  new  trial  but  permitted 
a  second  verdict  to  stand,  which  the  Supreme 
Court  sustained.     It  was  with  considerable 
misgiving  and  reluctance  that  the  able  court 
in  that  Instance  affirmed  the  Judgment  of  the 
trial  court;    and  there  is  apparent  in   that 
cause  an  element  not  existing  in  this  record, 
as  stated,  that  the  passenger  might  assume 
that  tbe  railroad,  in  bringing  its  train  into  a 
depot,  would  not  leave  a  passenger  coach  so 
close  to  the  end  of  a  platform  as  to  endanger 
the  safety  of  passengers  who  might  be  seek- 
ing  to   approach   either   end    of   said   car. 
The  passenger  in  that  cause  "was  in  the  act 
of  turning  npon  the  platform  when  he  missed 
his  step  and  fell  therefrom  to  the  ground, 
having  evidently  in  tbe  darkness  gone  too 
near  the  edge,"  and  which  was  the  Immediate 
act  manifested  by  Mrs.  Stamp  here.    If  that 
court,  impressed  by  the  weakness  of  plain- 
tiff's case  and  the  strength  of  the  proof  of 
contributory  negligence,  reluctantly  affirmed 
a  Judgment  of  recovery,  based  to  some  ex- 
tent upon  the  verdict  of  two  Juries  and  the 
final  action  of  the  trial  court,  in  overruling 
the  motion  for  a  new  trial,  what  would  have 
been  its  opinion  if  the  trial  court,  had  per- 
emptorily  instructed   tbe  Jury,  as  in   this 
cause,  and  the  evidence  had  been  the  same? 
The  contributory  negligence  in  this  record 
Is  grounded  by  us  upon  what  we  deem  to  be 
the  heedless  action  of  the  appellant  in  walk- 
ing near  the  edge  of  the  platform  in  the 
dark,  knowing  that  the  same  must  end  some- 
where, without  knowledge  of  surroundings. 
We  dte  the  case  of  Bennett  v.  Ballway  Co., 
ST  Conn.  422,  18  AU.  668,  by  the  Supreme 
Court  of  Connecticut,  not  upon  the  similitude 
of  facts  in  that  record  to  this  cause,  but  for 
the  applicability  of  an  observation  in  that 
case  upon  an  element  we  considered  quite 
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potent  and  snggestlTe  In  this  record.  Tbe 
apiiellant,  Annie  Stamp,  In  tliis  cause  testi- 
fied that  after  proceeding  upon  the  platform 
a  certain  distance,  and  while  In  the  dark,  she 
lost  her  bearings  and  became  tarned  around, 
evidently  not  knowing  the  course  that  she 
was  parsolng.  In  the  Bennett  Case,  snpra, 
it  seems  that  plalntUF  knew  the  premises, 
which,  -with  the  fact  of  passing  three  lighted 
stairways,  distlngnishes  it  from  this  cause, 
and  knew  that  passengers  were  accustomed 
to  indiscriminately  use  three  of  the  stair- 
ways at  the  station,  and  passed  the  three 
which  were  lighted  and  missed  his  calcula- 
tion In  approaching  the  fourth,  which  was 
unllghted,  and  was  Injured.  The  court  said ; 
"He  has  now  passed  from  a  place  of  safety 
Into  one  of  great  danger,"  and  "the  law,  In- 
stead of  being  satisfied  with  slight  care, 
requires  the  utmost  care.  Sli^t  negligence 
became  gross  negligence,  because  none  will  be 
tolerated."  We  are  not  prepared  to  adopt 
this  statement  In  full  as  a  legal  principle 
but  think  the  following  observation  quite 
relevant  and  pertinent:  "Every  one  knows 
how  difficult  It  is  In  walking  in  ntter  darkness 
to  correctly  calculate  courses  and  distances 
even  in  very  familiar  localities.  The  record 
does  not  disclose  that  any  precautions  were 
taken  to  know  and  keep  in  mind  his  where- 
abouts, except  perhaps  to  reply  upon  his 
general  knowledge  of  the  premises,  to  inform 
him  when  he  reached  the  stairs.  If  that  is 
so,  be  was  inescusable."  The  court  further 
said  tliat  the  appellant  In  that  cause  disre- 
garded "the  instinct  of  self-preservation," 
and  the  darkness,  coupled  of  course  with 
the  other  acts  of  plaintiff,  was  a  moving  con- 
sideration, evidently,  in  the  opinion  of  that 
Supreme  Court  in  concluding  contributory 
negligence  as  a  matter  of  law. 

We  dte  the  case  of  Massey  ▼.  Sellar,  45 
Or.  267,  77  Pac.  899,  not  wholly  applicable, 
it  is  true,  upon  the  facts.  It  being  a  case 
where  a  visitor  was  by  invitation,  and  where 
the  owner  of  premises  had  an  unguarded 
elevator,  and  where  the  visitor  had  stepped 
aside  and  was  seeking  a  water-closet  in  a 
dark  comer.  The  observation  of  the  court 
which  we  think  pertinent  is  as  follows: 
"Now,  if  It  was  so  dark  in  there  that  he 
could  'see  nothing,'  It  was  certainly  an  act 
of  folly  on  his  part  to  enter  on  a  cruise  of 
exploration  and  discovery  without  determin- 
ing whether  it  was  safe  to  proceed.  To  bolt 
headlong  Into  a  place  little  known,  and 
where  the  senses  cannot  take  note  of  it,  is 
not  the  act  of  a  prudent  man,  and  there  Is  no 
chance  for  any  other  inference  or  deduction 
concerning  it  Beaaonable  minds  could  not 
oome  to  any  other  conclusion  touching  it,  so 
there  is  nothing  for  the  Jury  to  determine," 
etc 

Also  the  case  of  Emery  v.  Hallway  Co.,  77 
Jfflnn.  466,  80  N.  W.  627,  Is  cited,  where  a 
lady  was  a  visitor  upon  the  premises  of  the 
railway  company  and  fell  from  the  platform 
of  the  defendant  upon  her  return  home,  after 


having  accompanied  a  relative  to  the  train, 
and  was  familiar  with  the  platform,  and,  the 
court  said,  "hence  must  have  known  the 
danger  of  Valklng  off  the  north  end  of  it  in 
the  darkness,  for  she  testified  it  was  the 
darkest  night  she  ever  saw.  If  so,  the  dan- 
ger was  proportionate  to  the  darkness;  but 
she  made  not  the  slightest  effort  to  avoid 
danger  and  secure  her  safety,  for  she 
testifies  she  walked  right  off  the  end  of  the 
platform  and  was  thereby  injured."  We 
believe  it  will  be  readily  understood,  without 
attempting  to  discriminate,  the  purpose  of 
the  quotations  and  the  limit  of  their  applica- 
bility to  the  record  here. 

In  regard  to  the  matter  of  the  foreign  law 
and .  the  question  of  a  free  pass  concluding 
a  recovery,  the  appellant  again  vigorously 
Insists  that  the  foreign  law  Is  not  proven, 
and  that  further  the  pass  on  which  appellant 
rode  was  not  a  free  pass,  and  upon  the  latter 
question  dtes  the  following  authorities: 
Swift  ▼.  Tyson,  16  Pet  1,  10  L.  Ed.  870; 
Grand  Trunk  By.  Co.  ▼.  Stevens,  95  U.  S. 
655,  24 IL.  Ed.  636;  B.  &  O.  By.  Co.  v.  Bangh, 
149  U.  S.  368,  13  Sup.  Ct  914,  87  L.  Ed.  774 ; 
Doyle  V.  Railway  Co.,  166  Mass.  492,  44  K  E. 
611,  33  L.  R.  A.  845,  65  Am.  St  Rep.  417: 
also  a.  c  162  Mass.  66,  37  N.  E.  770,  25  L. 
R.  A.  157,  44  Am.  St  Rep.  335;  IT.  S.  Statr 
utes  Annotated,  Supplement  of  1912,  p.  114 
(Act  June  18, 1910,  c.  300,  t  7,  36  Stat  547  [U. 
S.  Comp.  St  Supp.  1911,  p.  1286]).  The  case 
of  Railway  Co.  v.  Stevens,  supra,  decided  by 
the  federal  Supreme  Court,  was  one  where 
the  plaintiff  was  the  owner  of  a  patented  car 
coupling;  the  railway  comxwny,  negotiating 
for  its  adoption  as  an  aiq;>llance  upon  its 
road,  had  agreed  to  pay  plalntUTs  expenses 
U  he  would  make  a  "Joint  errand  for  him- 
self and  the  company,"  as  the  appellant  ex- 
presses it,  and  the  Supreme  Conrt  said:  "His 
expenses  in  making  that  Journey  were  to  be 
paid  by  the  defendant,  and  of  these  expenses 
the  expense  of  his  transportation  was  a 
part."  Also  holding  the  transportation  an 
express  contract:  "The  transportation  of  the 
plaintiff  In  the  defendant's  cars,  though  not 
paid  for  by  him  in  money,  was  not  a  matter 
of  charity  nor  of  gratui^  in  any  sense.  It 
was  by  virtue  of  an  agreement  in  which  the 
mutual  interests  of  the  parties  were  con- 
sulted." "Drovers  passes"  are  of  course  part 
of  the  consideration  of  the  transportation 
and  are  also  contracts. 

[I]  The  case  of  Doyle,  Adm'r,  y.  Railway, 
decided  by  the  Supreme  Court  of  Massa- 
chusetts, supra,  Involved  a  ticket  or  pass 
which  was  issued  to  the  holder  monthly, 
clearly  in  consideration  and  as  a  part  of 
his  employment.  The  facts  of  this  case  are 
explained  by  a  reading  of  another  case  be- 
tween the  same  parties,  Doyle,  Adm'r,  v. 
Railway  Co.,  the  latter  reported  In  166  Mass. 
492,  44  N.  E.  611,  33  L.  B.  A.  844,  55  Am.  St 
Rep.  417,  showing  that  the  Issuance  of  the 
transportation  to  the  deceased  was  an  ex- 
press ingredient  of  the  contract  of  employ- 


Digitized  by 


Google 


458 


Ul  SOETTHWESTEBN  BBPOBTBB 


fTex. 


ment,  by  vlrtae  of  which  the  defendant,  b7 
the  issuance  of  this  character  of  transporta- 
tion, "was  enabled  to  obtain  the  services  of 
those  who  did  not  live  in  Bostoif  and  thns 
draw  its  employes  from  a  larger  body,  sub- 
ject only  to  the  expense  of  transportation, 
and  the  plaintiffs  Intestate  was  enabled  to 
enter  the  defendant's  employment  on  equal 
terms  as  to  wages  with  those  Uvlng  In  Bos- 
ton," and  held  that  "the  ticket  (in  both  cases) 
could  hot  properly  be  regarded  as  a  gratn- 
ity."'  This  transportation  is  by  virtue  of  a 
contract,  express  or  implied,  or  lacks  the  ele- 
ments of  one;  If  there  Is  no  consideration  to 
the  company  by  virtue  of  such  contract, 
there  is  no  contract  and  It  Is  In  the  nature  of 
a  gratuity. 

In  this  cause,  upon  the  whole  testimony, 
we  are  unable  to  say  that  the  mother  was  a 
dependent  member  of  the  family,  if  that  was 
a  requirement  for  the  successful  solicitation 
of  a  pass;  nor  that  the  custom  to  give  passes 
to  the  employes,  or  rules  to  that  effect,  ex- 
tended to  the  son  for  the  benefit  of  his  moth- 
er and  was  a  part  of  the  employment,  express 
or  implied;  the  proof  Is  too  uncertain. 
Could  the  son,  upon  refusal  to  issue  the  pass, 
have  sued  and  recovered  for  the  transporta- 
tion if  he  had  paid  the  fare  for  his  moHier 
under  Ibe'  proof  here?  We  clearly  do  not 
think  so. 

[K]  In  this  cause  the  appellant  sues  for 
$12,000.  In  the  case  of  Sims  v.  Sims,  175 
U.  S.  162,  20  Sup.  Ct  68,  44  L.  Ed.  117,  the 
Supreme  Court  of  the  United  States,  with 
reference  to  appeals  and  writs  of  error  to  the 
Supreme  Court  of  the  United  States  from  the 
Supreme.  Court  of  a  territory,  said:  "Under 
the  existing  acts  of  Cohgress,  therefore  (ex- 
cept in  the  cases  so  transferred  to  the  Clr«nitt 
Courts  of  Appeals,  and  in  cases  of  habeas 
corpus,  cases  involving  the  validity  of  a  copy- 
right, and  cases  depending  upon  the  Constitu- 
tion or  a  statute  or  treaty  of  the  United 
States,  none  of  which  classes  includes  the 
case  at  bar),  the  appellate  jurisdiction  of  this 
court  to  review  and  reverse  or  affirm  the 
final  judgments  and  decrees  of  the  Supreme 
Court  of  a  territory  Includes  those  cases,  and 
those  cases  only,  at  law  or  in  equity,  in  which 
'the  matter  In  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  of  $5,000.'  "  With  ref- 
erence to  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  causes  npon 
appeal  or  writs  of  error  front  the  Supreme 
Court  of  a  territory,  the  statutes  governing 
the  matter;  since  the  rendition  of  the  opinion 
of  the  Sims  Case,  supra,  have  been  modified 
by  the  additional  prescription  In  procedure 
requiring  ascertainment  of  the  sum  in  dispute 
to  be  under  oath;  the  last  change  directly 
applicable  to  New  Mexico  Is  indicated  by  the 
congressional  act  of  March  3,  1911  (chapter 
231,  §  245,  36  Stat  1158  [U.  S.  Comp.  St 
Supp.  1011,  p.  229],  Federal  Statutes  Anno- 
tated, voL  1  [Supplement]  p.  233),  as  follows: 
"Sec.  245  (writs  of  error  and  appeals  from 
the  Supreme  Courts  of  Arizona  and  New 


Mexico).  Writs  of  error  and  appeals  from 
the  final  judgments  and  decrees  of  tbe  Su- 
preme Courts  of  the  territories  of  Arizona 
and  New  Mexico  may  be  taken  and  prosecut- 
ed to  the  Supreme  Court  of  the  United  States 
in  any  case  wherein  Is  involved  the  validity 
of  any  copyright,  or  In  which  Is  drawn  In 
question  the  validity  of  a  treaty  or  statute 
of,  or  authority  exercised  under  the  United 
States,  without  regard  to  the  sum  or  value  of 
the  matter  in  dispute;  and  in  all  other  cases 
in  which  the  sum  or  value  of  the  matter  In 
dispute,  exclusive  of  costs,  to  be  ascertained 
by  the  oath  of  either  party  or  of  other  com- 
petent witnesses,  exceeds  Qie  sum  or  value  of 
five  thousand  dollars." 

The  matter  of  the  ascertainment  of  the 
sum  in  dispute  under  oath  as  a  condition  of 
the  jurisdiction  of  tbe  Supreme  Ourt  of  tbe 
United  States  is  a  mere  matter  of  pleading 
and  procedure  and  conld  not  affect  the  propo- 
sition of  the  rule  of  law  prevailing  In  New 
Mexico,  as  evidenced  by  the  decisions  of  tbe 
Supreme  Court  of  the  United  States  In  two 
cases. 

[11]  Appellant  argues  quite  Ingeniously 
that  the  law  as  announced  by  courts  is  sub- 
ject to  change,  and  on  account  of  Its  muta- 
bility It  should  not  overcome  the  presumption 
that  the  law  of  New  Mexico  Is  the  same  as 
we  Interpret  -It.  True,  the  courts  change 
their  decisions,  but  the  logic,  pushing  it  to 
a  forced  conclusion,  lands  appellant  upon 
tbe  proposition  that  the  rule  of  law  decided 
In  this  state  that  the  law  of  another  state 
1h  presumed  to  be  the  same  as  ours  is  a  fal- 
lacy, because  our  own  courts  may  change  tbe 
law  at  any  time,  when  In  reality  it  is  a  salu- 
tary rule  where  applicable. 

The  case  of  Boering  v.  Bailway  Co.,  Infra, 
and  the  last  case  by  the  Supreme  Court,  uses 
very  strong  language  in  regard  to  a  free  pass, 
and  we  would  not  be  any  more  at  liberty  In 
believing  that  that  court  wonld  change  Its 
decision  than  that  our  Supreme  Court  would 
c)iange  its  decisions  when  several  years  prevl- 
;ousIy  it  had  twice  decided  the  same  proposi- 
tion. If  we  are  correct  and  this  transporta- 
tion Is  not  8  contract,  we  think  the  law  of 
this  case  as  a  part  of  the  law  of  New  Mexi- 
co is  that  Introduced  in  evidence  by  appellee 
contained  in  the  cases  of  Bailway  Co.  v. 
Adams,  192  U.  S.  440,  24  Sup.  Ct  408,  48  L. 
Ed.  513,  and  Boering  v.  Bailway  Co.,  193  U. 
S.  449,  24  Sup.  Ct  515,  48  L.  Ed.  742,  where 
transportation'  of  this  character  was  held  to  ■ 
be  gratuity.  The  case  of  Western  Union 
Telegraph  Co.  v.  Etta  White,  162  S.  W.  905. 
decided  by  us  December  6,  1913,  is  clearly 
distinguishable  from  this  case,  patent  upon 
reading  the  two  cases,  and  does  not  apply. 
The  question  of  diverse  citizenship  is  not 
in. this  record.  If  this  transportation  was 
not  based  upon  a  consideration,  tbe  law  of 
the  Supreme  Court  of  the  United  States  Is 
the  law  of  this  very  case,  and.  If  sued  npon 
in  New  Mexico,  we  believe  the  result  there 
would  have  been  the  result  here.    A  further 
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In^teetlon  and  conslderatioii  of  the  congres- 
sional act  with  reference  to  free  passes  caus- 
es as  to  reiterate  that  the  same  Is  not  appli- 
cable to  the  record  here. 
Tlie  motion  for  rehearing  la  orermled. 


Ex  parte  HUNT. 
(Conrt  of  Crimiiml  Appeals  of  Texas.    Nor. -20, 

TTAT»»Aa  CoBPUs  (I  3*>— Mandamus  (|  67*)— 

BOKD— COUPKLLINO   AFFBOVAL. 

Where  a  petson,  desiring  to  appeal  from  a 
conTictlon  in  the  corporation  or  mayior's  court, 
presents  a  sofficient  bond  to  perfect  his  appeal, 
which  the  mayor  refuses  to  approve,  his  remedy 
is  by  mandamus  to  force  the  mayor  or  other  of- 
ficer to  follow  the  law,  and  not  by  habeas  corpus 
to  procure  his  discharge. 

[EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  S;  Dec.  Dig.  {  8  ;*  Mandamus, 
Cent.  Dig.  |S  68,  U4-120;  Dec.  Dig.  |  57.*] 

• 

Appeal  from  Scurry  County  Conrt;  C.  B. 
Buchanan,  Judge. 

HabeiM  coipos  proceeding  by  W.  I.  Hunt 
From  a  Judgment  adverse  to  him,  petitioner 
appeals.    Affirmed. 

0.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
vagrancy  in  the  corporation  or  mayor's  court 
In  the  town  of  Snyder.  He  seta  up.  In  sub- 
stance, that  he  was  in  charge  of  the  dty 
marshal,  and  that  he  had  employed  an  attor- 
ney to  appeal  his  case;  that  he  was  taken  to 
Jail  and  not  given  time  to  make  his  bond, 
which  had  been  fixed  in  the  sum  of  $50.  The 
dty  marshal  had  a  check  of  bis  for  $100. 
Appellant  had  deposited  this  amount  with 
him,  which  it  seems  was  intended  to  operate 
as  a  guaranty  that  be  would  not  run  away, 
or  perh&ps  to  act  in  place  of  the  bond.  How- 
ever, appellant  did  not  give  bond.  He  as- 
serts some  of  the  papers  were  informal; 
that  they  show  he  was  convicted  in  the  may- 
or's court,  when  in  fact  It  was  the  corpora- 
tion court 

On  the  trial  of  the  case  Wolfe,  the  dty 
marshal,  testified  that  he  had  relator  in  Jail 
nnder  a  commitment  issued  by  the  mayor  of 
the  town  of  Snyder,  which  commitment  he 
had  and  identified.  This  commitment,  how- 
ever. Is  not  In  the  record.  He  states  he  had 
made  no  return  on  the  commitment  The 
docket  of  the  corporation  court  was  identi- 
fied, and  the  complaint  was  also  identified  as 
against  relator.  It  Is  also  shown  by  this  wit- 
ness there  was  never  any  bond  presented  to 
Iilm  for  approval,  nor  was  he  asked  by  re- 
lator's attorney  to  accept  any  bond.  There 
was  a  check  given  him  for  $100,  but  no  bond; 
bnt  this  check  was  given  the  officer  after 
the  time  relator's  right  to  make  a  bond  had 
expired.  He  further  testifies  he  had  $30.27 
of  applicant's  money  that  he  had  on  him  at 
the  time  of  arrest  which  money  he  placed 
In  the  bank,  and  is  now  held  by  him  at  the 


relator's  request  for  safe-keeping;  that  re- 
lator had  never  at  any  time  presented  him 
any  bond;  that  his. bond  was  first  fixed  at 
$50,  and  then  the  mayor  set  same  at  $100; 
that  all  the  cost  was  not  In  at  the  time  the 
bond  was  fixed  at  $50.  This  witness  further 
states  he  saw  relator  sign  a  bond  for  $50, 
and  when  Mr.  Payne,  his  attorney,  and  wit- 
ness went  to  the  mayor's  office,  the  amount 
of  the  fine  and  costs  being  run  up,  showed  it 
was  more  than  $25,  and  the  mayor  raised  the 
bond  to  $100.  He  further  testifies  he  was 
under  the  impression  that  he  was  told  by  the 
attorney  representing  relator  that  the  bond 
was  raised  to  $100,  and  saw  relator  sign  this 
bond,  but  no  other  person  signed  It;  that  be 
never  had  any  kind  of  bond  presented  to 
him  for  approval;  he  only  had  the  $100 
check,  and  that  was  after  the  time  for  rela- 
tor to  file  bail  bond  had  expired.  This  is 
the  case  on  the  facts. 

This  leaves  the  matter  in  doubt  as  to  what 
appellant  was  seeking.  If  he  was  seeking  to 
be  discharged  under  these  drcumstances  be- 
cause be  had  been  deprived  of  his  right  of 
appeal  for  the  failure  of  the  court  to  ap- 
prove his  bond,  even  had  he  presented  one, 
and  it  had  been  sufficient  it  would  not  Jus- 
tify a  resort  to  writ  of  habeas  corpua  He 
had  a  remedy  against  the  mayor  with  refer- 
ence to  approving  the  bond;  but  It  seems 
appellant  did  not  even  present  an  appeal 
bond  for  approval,  either  to  the  mayor  or  to 
the  dty  marshal.  Had  he  desired  to  con- 
summate his  appeal,  he  should  have  follow- 
ed the  statute,  and  In  case  the  officer  refused 
his  legal  rights,  his  duty  then  was  to  apply 
to  the  county  Judge  for  mandamus  proceed- 
ings to  force  the  mayor  or  other  officer  to 
follow  the  law.  A  case  directly  In  point  Is 
Ex  parte  De  Loche,  50  Tex.  Cr.  R.  525,  100 
S.  W.  923. 

Under  the  authority  of  that  case,  this  Judg- 
ment will  be  affirmed. 


HALL  V.  STATR 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  8, 
M13.) 

1.  Cbiminai,  Law  (||  1002,  1099*)— Apfbai/— 
Statekxnt  or  Facts. 

Where  the  term  at  which  defendant  was 
convicted  of  a  misdemeanor  adjourned  May 
28th,  a  statement  of  facts  and  bill  of  excep- 
tions, not  filed  until  July  30th,  could  not  be 
considered,  either  in  passing  on  alleged  errors 
or  as  the  basis  for  supporting  the  judgment. 

fEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gf  280i{,  2820,  2834-2861,  2866- 
2880,  2819;  Dec  Dig.  g}  1082,  1080.*] 

2.  Cbiminal    Law    (|    1144*)— Appeal— Pke- 
BUMPnoH— I  NSTRtrcnONS. 

Where  the  court  cannot  consider  the  state- 
ment of  facts,  it  must  presume  that  the  trial 
court  submitted  the  law  as  applicable  to  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  2736-2764,  276(5-2771. 
2774-2781,  2901,  3016-3037;  Dec.  Dig.  t 
1144.*] 
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8.  Cbihinai.  Law  (I  814*)  —  Trial  —  lastTxa 

AND  Vabiance. 

Under  an  information  for  keeping  a  disor- 
derly bouse  in  a  Itouse  owned  by  another  and 
leased  by  the  defendant,  an  instruction  author- 
izing a  conviction  if  defendant  himself  was  the 
owner  was  reversible  error,  since  he  could  not 
be  charged  with  committing  an  offense  in  one 
way  and  be  convicted  for  its  commission  in  an- 
other way. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985,  1987 ;  Dec 
Dig.  !  814.*] 

Appeal  from  Upsbor  County  Court ;  W.  H. 
McClelland,  Judge. 

Martin  Hall  was  convicted  of  keeping  a 
disorderly  honse,  and  he  appeals.  Reversed 
and  remanded. 

Warren  &  Briggs,  of  Gilmer,  for  appellant 
O.  E.  Lane,  Aaat  Atty.  Gen.,  for  the  State. 

HARPER,  J.  [1]  Appellant  was  tried  at 
the  May  term  of  the  county  conrt  of  Upshur 
county,  which  adjourned  on  the  28th  day  of 
May.  The  statement  of  facts  and  bills  of  ex- 
ceptions were  not  filed  until  the  30th  day  of 
July.  This  1b  a  misdemeanor  case,  in  which 
appellant  was  prosecuted  under  an  informa- 
tion which  charged  him  vrlth  "keeping  and 
being  concerned  in  keeping  a  disorderly  house. 
In  a  bouse  leased,  occupied,  and  controlled 
by  htm,  the  said  Martin  Hall,  and  which 
said  house  was  owned  by  Taylor  Martin,  etc" 

[2]  Under  all  of  our  decisions  neither  the 
statement  of  facts  nor  bills  of  exceptions  can 
be  considered,  nor  made  the  basis  for  support- 
ing the  Judgment  any  more  than  they  can  be 
considered  in  passing  on  the  alleged  errors, 
and  while^  If  we  could  look  to  the  statement 
of  facts,  the  error  complained  of  In  the 
charge  as  a  fundamental  error  might  be  im- 
material, in  that  it  might  appear  there  was 
no  evidence  that  appellant  was  the  owner  of 
the  house,  yet,  as  we  cannot  con-sider  the 
statement  of  facts,  we  must  presume  the 
court  submitted  the  law  as  applicable  to  the 
evidence,  and  under  such  circumstances  the 
charge  of  the  court  would  authorize  the  con- 
viction of  appellant  as  owner  of  the  house 
when  the  Information  charged  that  Taylor 
Martin  was  the  owner. 

[3]  The  court  Instructed  the  Jury:  "Be- 
fore the  state  will  be  entitled  to  a  conviction 
in  this  case  it  will  be  necessary  for  the  Jury 
to  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  defendant,  Martin  Hall, 
was  the  owner,  lessee,  or  tenant,"  etc.  Again, 
In  submitting  the  case  specifically,  the  court 
Instructed  the  Jury:  "If  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
defendant  was  the  ovmer,  or  lessee,  or  ten- 
ant of  a  house,"  etc.,  he  would  be  guilty.  It 
is  thus  seen  that  while. the  Information  charg- 
ed that  appellant  was  the  lessee  or  tenant, 
and  that  Taylor  Martin  was  the  owner,  yet 
the  charge  authorized  his  conviction  If  he, 
and  not  Taylor  Martin,  was  the  owner.    The 


Information  could  have  charged  that  he  was 
owner,  lessee,  and  tenant ;  but  this  it  did  not 
do,  but  specifically  alleged  ownership  in  an- 
other, and  yet  the  charge  authorized  this 
conviction  If  he  was  the  owner.  He  cannot 
be  charged  with  having  committed  an  ottatae 
In  one  way,  and  be  convicted  of  having  com- 
mitted It  in  another  way. 

Under  such  circumstances,  the  case  must 
be  reversed  and  remanded. 


PEGRAM  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  8, 
lOlS.) 

CowTKMyT  (J  66*)— Appkai.. 

Appeal  will  not  lie  from  a  judgment  in  pro- 
ceedings in  accordance  with  Code  Cr.  Proc. 
1911,  art.  528  et  seq.,  fining  one  for  contempt 
of  court  in  refusing  to  obey  a  subpcena. 

['Ei.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  H  21^-215,  223-237;  Dec.  Dig.  { 
66.*] 

Appeal  from  Criminal  District  Cooit,  Har- 
ris County ;  C.  W.  Robinson,  Judge. 

W.  P.  Pegram  was  fined  tor  contempt  of 
court,  and  appeals.   Dismissed. 

Woods  &  Harris,  of  Houston,  for  appellant 
0.  E.  Lane,  Asst  Atty.  Gen.,  for  tbe  State. 

PBENDERGAST,  P.  J.  The  appeUant  was 
fined  by  the  lower  court  for  contempt  of  conrt 
In  refusing  to  obey  a  subpoena.  Tba  record 
shows  that  the  proceedings  were  strictly  In 
accordance  with  article  528  et  seq.,  C.  C.  P., 
and  that  on  the  proper  final  hearing  the  Judg- 
ment nisi  was  made  finaL 

It  has  been  tbe  uniform  holding  of  this 
court  and  our  Supreme  Court  when  it  had 
criminal  Jurisdiction,  that  appeals  did  not  lie 
In  such  proceedings.  It  is  unnecessary  to 
dte  all  the  cases;  but  see  State  v.  Thur- 
mond, 37  Tex.  341 ;  Carter  v.  State,  4  Tex. 
App.  165 ;  Crow  v.  State,  24  Tex.  12 ;  Boirer 
V.  State,  63  S.  W.  1133. 

As  this  court  has  no  Jurisdiction  of  this  ap- 
peal, the  case  Is  ordered  dismissed. 


HART  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  De&  3, 
1913.) 

CaiiaNAL  Law  (||  1092,  1090*)— Apfxal  — 
Pboceedinob  to  Pbbii'ect— Tin  fob  Fuino 
Statkkkkt  ot  Facts  and  Billb  of  Ex<»p- 

TIOB. 

Where  a  term  of  the  county  conrt  adjourn- 
ed on  May  3lBt  a  statement  of  facts  and  bills 
of  exception  filed  June  30th  could  not  be  con- 
sidered, since  snch  papers  must  be  filed  within 
20  days  after  adjonrnment  of  court 

[Ed.    Note.— For   other   cases,   see  Criminal 
Law,  Cent  Dig.  {§  2803.  2829.  2834-2881,  ""  " 
2880.  2019;   Dec.  Dig.  ^  10K2,  1090.*] 

Ai4>eal  from  Upshur  County  Court;  W.  H. 
McClelland,  Judge. 

Man  Hart  was  convicted  of  false  ImmlBon- 
ment,  and  he  appeals.    Affirmed. 
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Warren  ft  Brigga,  of  Gilmer,  for  appellant 
C  K.  Lane,  Asst  Atty.  Oen.,  for  tbe  State. 

DAVIDSON,  J.  As  tMs  case  Is  present- 
ed, we  are  of  opinion  it  mnst  be  affirmed. 
The  case  was  tried  In  the  county  court,  the 
charge  being  false  Imprisonment.  Court  ad- 
journed on  the  31st  day  of  May;  the  state- 
ment of  facts  was  filed  on  the  30th  day  of 
Jane;  the  bills  of  exception  were  filed  the 
same  day.  In  this  condition  of  tbe  record, 
none  of  the  matters  set  up  in  bills  of  excep- 
tion or  pertaining  to  statement  of  facts  can 
be  considered.  Under  the  decisions  constru- 
ing onr  statute,  all  these  papers  mnst  be  filed 
within  20  days  after  adjournment  of  court 
Without  the  statement  of  facts,  none  of  the 
grounds  of  the  motion  for  new  trial  can  be 
considered. 

The  judgment  is  therefore  affirmed. 


BOYD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Tezaa     Dec.  S, 
»13.) 

Cbihinai.  Law  ({  1095*)  —  Appeal  —  Statb- 
MENT  or  Facts— TiioB  of  Filinq. 

Bills  «t  ezceptlonB  not  filed  in  tbe  trial 
court  in  a  criminal  prosecution  until  tbe  sixtieth 
day  after  adjoomment  for  the  term,  and  after 
appellant  had,  within  30  days  allowed  for  filing 
a  statement  of  facts  and  billa  of  exceptions,  at- 
tempted to  extend  the  time  for  another  30  days, 
were  too  late,  and  will  be  stricken  on  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2847;   Dec.  Dig.  {  1083.*] 

Appeal,  from  Upshur  County  Court;  W.  H. 
McClelland,  Judge. 

Fritz  Boyd  was  convicted  of  crime,  and  he 
appeals.    Affirmed. 

Warren  ft  Briggs,  of  Oilmer,  for  appellant 
C.  E.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

PRENDBRGAST,  P.  J.  From  a  conviction 
of  false  imprisonment,  appellant  prosecutes 
this  appeaL 

The  term  of  the  county  court  at  which  this 
trial  occurred  adjourned  for  the  term  May 
31,  1913.  The  court  at  that  time  entered  an 
order  allowing  30  days  thereafter  to  file  a 
statement  of  facts  and  bills  of  exceptions. 
Within  tliat  30  days  he  attempted  to  extend 
the  time  for  another  30  days.  What  purports 
to  be  a  statement  of  facts  and  biUs  of  excep- 
tions were  not  filed  in  the  lower  court  until 
on  the  sixtieth  day  after  the  court  adjourned 
for  the  term.  The  Assistant  Attorney  Gen- 
eral has  made  a  motion  to  strike  out  said 
purported  statement  of  facts  and  bills  of 
exceptions  because  not  filed  within  time. 

Almost  every  week  for  the  last  few  years 
this  court  has  uniformly  struck  out  such 
papers,  when  filed  without  an  order  allowing 
20  days  or  less,  or  where  such  papers  are  not 
filed,  in  accordance  with  such  order,  within 
20  days  from  tbe  adjournment  of  the  court 
It  would  be  a  useless  task  to  undertake  to  col- 


late and  cite  these  various  cases.  We  merely 
dte  Durham  v.  State,  15S  S.  W.  222,  and 
cases  therein  cited.  Under  the  law,  this 
court  mnst  of  necessity  strike  out  and  not 
consider  said  papers.  Without  these^  no 
question  is  raised  wlilch  we  can  review. 

The  judgment  will  therefore  necessarily  be 
affirmed. 


PHILLIPS   V.    STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Dee. '8, 

CanaRAi.  Law  (i|  1006,  1102*)— Statemxht 

OF  Facts— Time  of  Filing. 

A  statement  of  facts  and  bills  of  exception, 
not  filed  until  60  days  after  the  adjourning  of 
court  in  a  misdemeanor  prosecution,  will  be 
stricken  on  motion,  in  view  of  the  stenograplt- 
er's  act  of  1911. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2847;  Dec.  Dig.  H  109B, 
1102.»1 

Appeal  from  Upshur  County  Court;  W.  H. 
McClelland,  Judge. 

E.  Phillips  was  convicted  of  false  imprison- 
ing, and  appeals.    Affirmed. 

Warrm  ft  Briggs,  of  Gilmer,  for  appellant 
C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  false  impris- 
oning one  W.  O.  Hayles,  and  Us  punishment 
assessed  at  a  fine  of  $200,  and  90  days'  Im- 
prisonment in  the  county  jail. 

The  term  of  county  court  at  which  he  was 
tried  adjourned  May  28,  1913,  whUe  the  bills 
of  exceptions  and  statement  of  facts  were 
not  filed  until  July  30,  1913,  60  days  after 
the  adjournment  of  court  This  being  a  mis- 
demeanor conviction,  the  motion  of  the  Assist- 
ant Attorney  General  to  strike  out  the  state- 
ment of  facts  and  bills  of  exceptions  must  be 
sustained.  This  question  has  been  so  thor- 
oughly discussed  in  a  number  of  opinions 
since  the  passage  of  the  stenographers'  act 
in  1911  (Laws  1911,  c.  119),  we  do  not  deem 
it  necessary  to  do  so  again.  Durham  v. 
State,  155  S.  W.  222;  De  Friend  v.  State,  153 
S.  W.  881.  The  opinions  in  both  those  cases 
were  handed  down  before  the  convening  of 
the  Upshur  county  court 

The  motion  for  new  trial  contains  no 
ground  that  we  can  review,  in  the  absence 
of  a  statement  of  facts. 

The  judgment  is  affirmed. 


BELCHER   V.    STATE. 
(Onrt  of  Criminal  Appeals  of  Texas.    Nov.  12, 

1913.     Rehearing  Denied  Dec  10,  1013.) 
1.  CanaNAi.  Law  (|  664»)— V*ito»— Pboof. 

Venne  may  be  proved  by  other  than  posi- 
tive testimony,  and  need  not  be  established  t)e- 
yond  a  reasonable  doubt ;   it  being  sufficient  if 
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from  the  evidence  the  Jury  ma;  reasonably  con- 
clude that  the  offense  was  committed  in  the 
coanty  alleged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  f  726,  127T-1284 ;  Dec.  Dig. 
8  684.*] 

2.  CsnaiTAi,  Law  (f  1144*)— AppEAir-VBmjB 

— Pb  ook— Pbebumptions. 

Iiaws  25th  LeK.  c.  12,  amending  Code  Cr. 
Proc.  1895,  art  904,  provides  that  the  appel- 
late court  shall  presume  that  the  venue  has 
been  proved  in  the  trial  court,  unless  it  was 
made  an  issue  there,  and  it  affirmatively  ap- 
pears that  it  was  not  proved  by  a  bill  of  ex- 
ceptions properly  signed  and  allowed  by  the 
judge,  or  proven  by  bystanders,  and  incorporat- 
ed in  the  transcript  The  question  of  venae 
was  not  contested  at  the  trial,  nor  until  motion 
for  a  new  trial,  and  the  court,  in  approving  ap- 
pellant's bill  of  exceptions  overruling  the  mo- 
tion on  that  ground,  stated  that  the  Venue  was 
shown  circumstantially  in  numerous  ways 
throughout  the  record,  more  particularly  by  cer- 
tain evidence  specified  as  to  the  place  where 
the  killing  occurred  and  the  body  found.  Beld, 
that  the  Court  of  Criminal  Appeals  was  re- 
quired to  presume  that  the  venue  was  sufficient- 
ly proved. 

TEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  273&-2764,  2766;  Dec. 
Dig.  f  1144.*] 

8.  Cbihikai.  Law  (|  414*>— Evidknok— Idbh- 

TITV. 

Where  two  witnesses  testified  that  they 
passed  decedent's  home  on  the  morning  of  the 
day  on  which  the  killing  was  alleged  to  have 
occurred,  and  saw  defenofant  and  decedent,  and 
heard  loud  talking  and  swearing  between  them, 
and  one  of  the  witnesses  testified  that  he  heard 

defendant  say  to  decedent,  "I  guess,  by  G , 

you  are  about  the  last  G— - —  man  that  had  it,' 
and  recognized  his  voice,  the  evidence  was  ad- 
missible, though  the  other  witness  was  not  fa- 
miliar with  defendant's  voice,  and  could  not 
testis  that  he  was  the  one  who  made  the  state- 
ment testified  to. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  936 ;  Dec.  Dig.  i  414.*] 

4.  CBivnTAT.  Law  (|  666*)— TriaI/— Suooks- 

TIOW  BT  COUBT. 

Certain  testimony  having  been  given  in  the 
absence  of  the  jury  In  order  to  determine  its 
admissibility,  and  the  court  having  ruled  that  it 
was,  the  jury  were  returned,  and  during  the  ex- 
amination the  court  suggested  to  the  district  at- 
torney that,  in  order  to  connect  it,  "You  might 
ask  him  the  questions  I'  did  while  the  jury  was 
out."  Held,  that  such  suggestion  was  not  ob- 
jectionable as  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f §  1465-1482,  2120 ;  Dec.  Dig. 
I  656.*] 

6.  Criminai.  Law  (S  338*)— Evidenc*— "Rkl- 
BVANCY"— "Pertinent  Htpothksis." 

"Relevancy"  as  applied  to  evidence  means 
that  which  conduces  to  prove  a  pertinent  hy- 
pothesis, a  pertinent  hypothesis  being  one 
which,  if  sustained,  will  logically  influence  the 
issue,  so  that  it  is  relevant  to  put  in  evidence 
any  circumstance  which  tends  to  make  a  propo- 
sition at  issue  either  more  or  less  probable,  and 
whatever  is  a  condition  either  of  the  existence 
or  nonexistence  of  a  relevant  hjrpothesis  may 
be  shown;  but  no  circumstance  is  relevant 
which  does  not  make  more  or  less  probable  the 
proposition  at  Issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  752,  753,  756,  756,  787,  788, 
801,  855 ;   Dec.  Dig.  i  338.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  6062 ;   vol.  6,  p.  5368.] 


8.  Cbihinai.  Law  (|  817*)— Eviotwcb— Cow- 

fessionb. 

When  decedent's  body  was  found,  decompo- 
sition was  well  advanced,  and  from  an  examina- 
tion before  burial  there  was  doubt  as  to  his 
identity,  and  no  one  was  able  to  state  exactiy 
how  he  was  killed ;  some  thinking  he  was  shot 
with  a  shotgun  in  the  breast,  some  that  he  was 
shot  in  the  throat,  and  others  that  he  was  shot 
in  the  back  of  the  neck  or  head.  There  was  al- 
so no  agreement  as  to  the  kind  of  weapon  naed. 
After  accused  was  arrested,  he  made  an  oral 
statement  to  the  sheriff  that  he  shot  deceased 
with  a  shotgun,  a  little  to  the  rear  of  the  right 
of  the  head,  with  small  shot,  and  also  that  de- 
cedent had  had  one  of  his  teeth  pulled,  and  that 
the  tooth  next  to  that  pulled  had  a  decayed 
place  in  the  center  of  it.  The  body  was  then 
exhumed,  and  it  was  found  that  the  confession 
of  accused  was  true.  Beld  that,  such  confes- 
sion having  been  voluntarily  made,  it  was  prop- 
erly admitted  to  establish  the  identity  of  de- 
ceased, and  to  show  how  and  by  what  means 
he  was  killed,  under  Code  Cr.  Proc.  1911,  art 
810,  providing  tiiat  voluntary  oral  confessions 
of  accused  wliile  in  custody  are  admissible, 
when  in  connection  therewith  he  makes  state- 
ments of  fact  that  are  found  to  be  true,  and 
which  conduce  to  establish  his  guilt,  etc. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1146-1156;  Dee.  Dig.  { 
617.*] 

7.  Cbiuinai,  Law  (J  786*)— Confessions— Ad- 
HissiBiLiTY — Question  roB  Coubt  ob  Jttbt. 
'     Whether  an  oral  confession  or  statement  by 

accused  while  in  custody  is  admissible  is  a 
question  of  law  for  the  court;  it  being  only 
when  the  voluntary  character  of  the  confession 
is  contested  or  the  making  thereof  denied  that  the 
court  is  required  to  submit  such  issue  to  the  jury. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §1  1219-1221, 1701, 1702. 1705, 
1716;   Dec.  Dig.  |  736.*] 

8.  Cbiminai.  Law  (|  459*) — Evidencb— Non- 
bzpebt  Opinion. 

Persons  not  experts  were  properly  permit- 
ted to  testify  that  on  the  next  day  and  for  a 
few  days  after  the  killing  they  went  to  the 
home  of  deceased,  and  found  blood  at  various 
places  on  the  ground,  the  side  of  the  house,  and 
floor  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1048-1050;  Dec.  Dig.  { 
459.*] 

9.  CBDnNAi.  Law  (|  781*)— Teial— Confes- 
sions—Ezcitlfatobt  Statements. 

Where  the  state  did  not  rely  on  an  entire 
confession  of  accused  to  prove  guilt,  but  excul- 
patory statements  contained  therein  were  prov- 
ed by  defendant  the  court  was  not  required  to 
charge  that  such  statements  must  be  regarded 
as  true,  unless  the  state  proved  the  falsity 
thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1864-1871, 1888;  Dec.  Dig. 
§  781.*] 

10.  HoKioiDE  (§  300*)— Evidence— Thbeats. 
Evidence  that  just  prior  to  the  Idlling  de- 
cedent said  to  defendant,  "I  will  fix  you  right 
now,"  and  grabbed  for  an  axe,  whereupon  de- 
fendant immediately  lulled  him,  did  not  require 
a  charge  on  threats. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  614,  616-620.  622-630;  Dec.  Dig. 
t  300.*] 

11.  HoMioiDE  (g  300*)— SeIiT-Deivnse— Evi- 
dence— Instbuctions. 

Where,  in  a  prosecution  for  patricide,  ac- 
cused proved  that  decedent  was  a  violent  and 
dangerous  man,  that  he  had  had  fights  with  va- 
rious persons,  and  had  killed  one  man,  that  he 
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had  a  general  repatation  aa  a  dangerond  and 
Tiolent  person,  and  that  defendant  waa  not  hia 
equal  in  weight  or  physicial  strength,  an  in- 
struction on  aelf-defense  was  not  erroneoua  aa 
hypothesising  defendant's  knowledge  of  the 
character  and  disposition  of  deceased  and  their 
relative  strength  aa  a  condition  of  hia  right  to 
lely  on  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  614,  61&-620,  622-630 ;  Dec  Dig. 
I  300.*] 

Api>eal  from  District  Court,  Hardeman 
Connty ;   J.  A.  Nabers,  Jndge. 

Percy  Belcher  waa  convicted  ot  patricide, 
and  he  appeals.    Affirmed. 

Fires  &  Diggs,  of  Childress,  and  Decker  & 
Clarke  and  J.  C  Marshall,  all  of  Qnanah,  for 
appellant  O.  B.  Lane^  Afist  Atty.  Gen.,  for 
the  State. 

PR£MD£3tOAST,  P.  J.  Appellant  was 
indicted  for  the  murder  of  his  father,  W.  B. 
Belcher,  in  Hardeman  county  on  or  about 
May  31,  1912.  He  waa  convicted  of  murder 
in  the  second  degree,  and  his  punishment 
fixed  at  60  years'  confinement  in  the  peniten- 
tiary. 

On  June  7,  1912,  the  dead  body  of  a  man 
was  found  in  a  sedudsd  place  in  Norton's 
pasture  in  said  county,  which  was  about  13 
miles  distant  from  said  W.  R.  Belcher's  home, 
where  he  had  lived  for  some  time  prior  to 
May  31,  1912,  and  where  he  was  seen  alive 
on  that  date.  Whether  this  dead  body  was 
that  of  W.  R.  Belcher  or  not  was  one  of  the 
main  contested  questions  In  the  case;  the 
state  contending  that  It  was,  while  the  ap- 
pellant contended  that  it  was  not  Much  tes- 
timony was  introduced  by  both  sides  on  this 
Issue. 

Appellant  contends  that  the  Judgment  must 
be  reversed,  because  the  evidence  does  not 
show  that  the  killing  occurred  In  Hardeman 
county.  This  question  was  first  raised  by 
appellant  in  his  motion  for  a  new  trial.  The 
record  shows  that  the  issue  of  venue  was 
not  fought  out  nor  contested  on  the  trial  of 
the  case.  It  merely  shows  that  the  indict- 
ment charged  the  killing  to  have  been  to 
Hardeman  county,  and  that  the  appellant 
pleaded  not  guilty  to  the  indictment 

[1]  As  we  correctly  said  in  the  recent  case 
of  Reynolds  t.  State,  160  S.  W.  362,  from 
Shackelford  county:-  "It  is  the  settled  law  of 
this  state  that  it  is  not  essential  to  prove 
venue  beyond  a  reasonable  doubt;  that  the 
doctrine  of  reasonable  doubt  does  not  apply 
to  the  issue  of  venue.  Barrara  v.  State,  42 
Tex.  260 ;  McReynolds  v.  State,  4  Tex.  App. 
327;  Deggs  v.  State,  7  Tex.  App.  359;  Ach- 
terberg  v.  State,  8  Tex.  App.  463 ;  McGlll  v. 
State,  25  Tex.  App.  499  [8  S.  W.  661];  Cox 
▼■  State,  28  Tex.  App.  92  [12  S.  W.  493]; 
Abrlgo  ▼.  State,  29  Tex.  App.  143  [16  S.  W. 
406].  It  is  unnecessary  to  dte  any  later 
decisions.  Venue  may  be  proved  by  other 
than  positive  testimony,  if  from  the  evidence 
the  Jury  may  reasonably  conclude  that  the 


offense  was  committed  In  the  county  alleged 
it  is  sufficient  Hoffman  v.  State,  12  TSx. 
App.  406;  Bowman  t.  State,  38  Tex.  Cr.  B. 
14  [40  S.  W.  796,  41  S.  W.  685].  It  may  be 
effectively  proved  by  circumstantial  as  well 
as  by  direct  evidence.  McGill  v.  State,  su- 
pra; Cox  T.  State,  supra;  McGlasson  v. 
State,  38  Tex.  Cr.  B.  351  (43  S.  W.  93] ; 
Kugadt  V.  State,  38  Tex.  Cr.  R.  681  [44  S. 
W.  989];  Nance  v.  State,  17  Tex.  App.  385." 
[J]  Prior  to  the  act  of  1897,  p.  11,  now  ar- 
ticle 938,  a  C.  P.,  this  court  had  uniformly 
held  that  the  record  on  appeal  must  affirma- 
tively show  venue,  whether  contested  in  the 
lower  court  or  not  In  maUng  out  statement 
of  facts  theretofore,  when  venue  was  not  an 
issue,  frequently  the  testimony  on  that  sub- 
ject was  inadvertently  or  otherwise  omitted, 
and  the  statements  of  facts  were  prepared 
more  particularly  with  reference  to  the  con- 
tested issues  fought  out  in  the  trial  court 
The  Legislature,  therefore,  for  the  express 
purpose,  among  others,  of  preventing  re- 
versals, because  the  record  on  appeal  did  not 
affirmatively  show  the  venue,  passed  said  act 
of  1897,  whereby  it  is  provided  that  in  all 
cases  this  court  *haU  presume  that  the  venue 
was  proven  in  the  court  below,  unless  that 
was  made  an  issue  in  the  court  below;,  and  it 
affirmatively  appears  that  venue  was  not 
proven  by  a  bUl  of  exceptions  properly  signed 
and  allowed  by  the  Judge  of  the  court  below, 
or  proven  up  by  bystanders,  and  Incorporated 
in  the  transcript  as  required  by  law.  Very 
«ooa  after  the  enactment  of  tUs  law  the 
question  came  up  in  McGlasson  v.  State,  38 
Tex.  Cr.  R.  351,  43  S.  W.  93.  In  that  case 
the  question  was  attempted  to  be  raised  by  a 
special  diarge  requested  by  defendant  to  find 
him  not  guilty  on  the  ground  that  no  venue 
had  been  proved.  The  court  refused  that 
charge^  and  he  took  a  bill  of  exceptions 
thereto.  On  this  point  the  court  in  that  case 
said:  "Tlie  question  presented  as  to  this  bill 
of  exceptions  is.  Does  it  sufficiently  comply 
with  the  amendment  to  article  904  adopted  hy 
the  Twenty-Fifth  Legislature?  See  Laws 
25th  Leg.  p.  11.  The  act  in  effect  provides 
that,  as  to  the  venue  in  all  cases,  the  court 
shall  presume  that  it  was  proved  in  the 
court  below,  unless  It  was  made  an  issue 
there,  and  It  affirmatively  appears  to  the 
contrary  by  a  bill  of  exceptions,  properly 
signed  and  allowed  by  the  Judge,  or  proved ' 
up  by  bystanders,  as  is  now  provided  by  law, 
and  Incorporated  In  the  transcript  as  requir- 
ed by  law.  It  occurs  to  us  that  this  statute 
requires  this  court  to  Indulge  the  presump- 
tion that  the  venue  was  proved  In  the  court 
below,  unless  the  bill  of  exceptions  shows 
affirmatively  that  it  was  not  proved.  This 
would  seem  to  apprehend  that,  before  we 
can  treat  the  venue  as  not  proved,  the  court 
must  either  certify  that  the  evidence  did  not 
establish  the  venue  or  that  said  bill  of  ex- 
ceptions should  contain  all  the  testimony  in 
the  case  tending  to  show  venue,  and  certify 
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that  same  was  all  the  testimony  bearing 
upon  that  Issue ;  and  from  this  statement  df 
the  testimony  it  afflroiatlvely  appears  that 
the  venue  In  the  case  was  not  proved.  If 
this  be  a  true  construction  of  said  article, 
then  the  bill  in  question  does  not  comply 
with  the  requirements  of  the  law."  Again, 
In  Scott  V.  State,  42  Tex.  Cr.  R.  607,  62  S. 
W.  410,  the  appellant  In  that  case  sought  to 
raise  the  question  by  Ms  motion  for  new 
trial,  and  by  affidavits  appended  thereto, 
showing  that  venue  was  not  proved  In  the 
court  l>eIow.  This  court  in  that  case  said: 
"Appellant,  in  his  motion  for  new  trial,  and 
by  affidavits  appended  thereto,  raises  the 
question  of  venue;  that  is,  he  adopts  this 
mode  of  insisting  that  the  venue  was  not 
proven  in  the  court  I>elow.  Under  article 
904,  as  amended  by  the  Twenty-Fifth  Legis- 
lature (see  Acts  1897,  page  11),  it  Is  provided 
that  the  failure  to  prove  venue  In  the  trial 
court  can  only  be  raised  by  a  bill  of  excep- 
tions properly  signed  and  allowed  by  the 
Judge  or  proven  up  by  bystanders,  as  is  now 
provided  by  law,  and  Incorporated  in  the 
transcript,  as  required  by  law.  This  mode  of 
procedure  was  not  pursued  by  appellant,  and 
consequently  we  cannot  consider  the  matter 
as  presented  in  the  motion  for  new  trlaL" 
See,  also.  Barker  v.  State,  47  S.  W.  980; 
Washington  v.  State,  77  S.  W.  810;  Brantly 
v.  State,  42  Tex.  Cr.  R.  296,  69  S.  W.  892; 
Hunger  v.  State,  67  Tex.  Cr.  R.  884,  122  S. 
W.  874;  Wynne  v.  State,  41  Tex.  Cr.  R.  604, 
65  S.  W.  887.  It  is  needless  to  cite  the 
other  cases.  In  approving  appellant's  bill  of 
exceptions  to  the  court  overruling  his  motion 
for  new  trial  on  that  ground,  the  court  quali- 
fied and  explained  It  by  stating:  "That  do 
question  was  raised  as  to  the  venue  until  the 
motion  for  a  new  trial.  The  venue  is  shown 
circumstantially  in  numerous  ways  through- 
out the  record,  and  more  particularly  In  this, 
that  the  killing  occurred  at  the  Belcher  ftirm, 
and  the  body  was  found  at  a  point  In  the 
Norton  pasture  about  13  miles  from  there, 
and  about  one-half  mile  south  of  Red  river, 
and  In  Hardeman  county.  O.  W.  Patton  tes- 
tifies (statement  of  facts,  page  41 ;  stenogra- 
pher's notes,  page  83)  that  he  now  lives  In 
Johnson  county;  'lived  In  this  connty  last 
year,  about  one-half  mile  south  of  where 
W.  R.  Belcher  lived.'  W.  M.  Mlddleton  testi- 
fied that  he  moved  to  this  county,  to  the 
Belcher  farm,  etc.;  V.  P.  Foster,  that  the 
Belcher  farm  was  3.4  miles  north  of  Goodlet" 
The  Legislature,  by  said  act  and  the  prop- 
er construction  thereof  by  this  court,  as 
shown  above,  Intended  that  this  court  should 
only  consider  the  question  of  venne  on  ap- 
peal when  presented  by  the  proper  bill  as  re- 
quired thereby.  The  wisdom  of  It  Is  well  il- 
lustrated in  this  case.  Here  we  have  a  state- 
ment of  facts  of  150  typewritten  pages,  and,  if 
not  shown  by  a  bill  as  required,  we  would  be 
under  the  necessity  of  searching  out  from 
one  end  to  the  other  of  this  150  pages  to 
ascertain  whether  or  not  the  evidence  was 


snffldent  to  show  that  yeaab  was  proved. 
However,  In  addition  to  the  court's  quaUflca- 
tlon  above  quoted,  we  have  found  in  this 
statement  of  facts  ample  evidence  from 
which  the  Jury  were  authorized  to  find  tliat 
If  the  body  found  was  that  of  W.  R.  Belcher, 
he  was  killed  In  Hardeman  county. 

There  was  no  error  in  the  court  overruling 
appellant's  challenge  of  L.  J.  Tankersley, 
who  was  one  of  the  veniremen,  because  he 
showed,  as  claimed  by  appellant,  that  be  was 
disqualified  to  serve.  His  examination  and 
testimony  on  his  voir  dire  showed  clearly 
that  he  was  not  disqualified  but  qualified  In 
full  accordance  with  subdivision  13  of  arti- 
cle 692,  under  which  the  challenge  was  mada 
This  question  has  been  so  often  decided 
against  appellant  that  we  deem  it  unneces- 
sary to  collate  the  authorities,  but  see  those 
dted  under  this  subdivision  of  the  article  in 
the  1911  Revised  C.  C.  P.,  and  also  under 
the  same  subdivision  In  White's  Ann.  C.  O.  P. 

Appellant  has  preserved  a  large  number  of 
bills  of  exceptions  and  raises  a  large  number 
of  questions.  We  have  carefully  considered 
all  of  them.  They  can  best  be  understood, 
discussed,  and  decided  by  grouping  those  that 
pertain  to  the  same  matters. 

[3]  Among  other  witnesses  Introduced  by 
the  state  were  B.  R.  Foster  and  D.  Mulllos. 
The  substance  of  thdr  testimony  was  that 
on  May  31,  1912,  they  lived  at  the  tovm  of 
(k>odIet,  which  was  about  three-quarters  of  a 
mile  distant  from  where  said  W.  R.  Belcher's 
home  was,  and  where  he  lived  at  that  time ; 
that  about  8 -.30  on  the  morning  of  May  31st 
they,  together,  passed  said  Belcher's  house 
about  60  yards  therefrom ;  that  they  then 
saw  W.  R.  Belcher,  and  Foster  said  he  saw 
appellant,  and  heard  appellant  at  that  time 
do  some  pretty  loud  swearing ;  Mulllns  heard 
the  same,  but  could  not  Identify  appellant  as 
the  party  who  used  the  language;  that  ap- 
pellant at  the  time  was  standing  Just  in  the 
door  five  or  sU  feet  from  his  father,  W.  R. 
Belcher,  who  was  passing  from  one  dOor  to 
the  other  at  the  time,  and  that  they  heard 
him  say,  "I  guess,  by  God,  you  are  about  the 
last  God-damn  man  that  had  It"  Mulllns 
could  not  be  so  certain  whether  it  was  appel- 
lant who  was  talking  or  not,  as  he  did  not 
know  him  so  well,  and  was  not  familiar  wltb 
his  voice;  but  ttds  waS  at  the  same  time 
and  the  same  loud  cursing  and  talking  that 
Foster  heard  and  testified  about  Foster 
was  more  familiar  with  appellant's  voice, 
and  In  his  Judgment  It  was  appellant  who 
was  doing  the  loud  cursing  and  talking,  and 
who  sfdd  what  is  stated  above.  This  testi- 
mony was  admissible.  It  was  not  essential 
to  its  admissibility  that  these  witnesses  must 
know  positively  that  It  was  appellant  who 
was  doing  the  talking  and  cursing ;  but  Fos- 
ter does  show  by  his  testimony  a  BUfB<dent 
knowledge  of  appellant's  voice,  the  situation 
of  the  parties,  and  all,  so  that  It  was  admis- 
sible. The  fact.  If  it  be  so,  that  they  could 
not  be  certain  about  the  matter  would  go  to 
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the  weight  of  the  evidence,  and  not  to  tta 
acljiil88ildUt7. 

[4]  It  seems  that  a  part  of  Foster's  testl< 
monr  was  first  heard  by  the  court  In  the  ab- 
aeooe  of  the  Jury,  so  that  the  court  could  de- 
termine whether  the  testimony  was  admissi- 
ble orer  appellant's  objections;  that,  when 
the  }ary  was  brought  baclc,  and  the  witness 
wu  testifying  before  them,  and  appellant 
was  making  objections  thereto,  which  were 
oTerrnled,  the  court  stated  to  the  district  at- 
torney that,  In  order  to  connect  It  up,  "Yoa 
aigit  ask  him  the  questions  I  did  wtille  the 
Joiy  was  oat."  Thereapon  the  district  attor^ 
Dey  stated  to  the  court  that  he  was  not 
throngh  with  the  witness,  and  intended  to 
aak  gaid  questions.  The  aniellant  objected 
to  the  suggestions  of  the  court  to  the  district 
attorney,  claiming  that  his  remark  was  uix)n 
the  wdght  of  the  evidence.  The  court,  In 
allowing  the  bills,  among  other  things,  quail- 
fled  it  by  stating  that  the  testimony  showed 
that  the  witness  knew  defendant  by  his  to1c& 
No  error  Is  shown  In  this  matter. 

[(]  Our  statute  (article  1,  a  C.  P.)  says 
that  the  object  the  Code  seeks  Is:  "4.  To 
bring  to  the  investigation  of  each  offense  on 
the  trial  aU  the  evidence  tending  to  produce 
conviction  or  acqulttaL"  Judge  White,  in  his 
Ann.  G.  a  P.  I  1070  et  seq.,  among  other 
things,  says:  "Evidence  may  be  given  tn  any 
proceeding  of  any  fact  In  Issue,  and  of  any 
tut  relevant  to  any  fact  in  Issue.  Every  fact 
which  is  part  of  the  same  transaction  as  the 
fiicts  in  issue  is  deemed  to  be  relevant  to  the 
facts  in  issue,  although  it  may  not  be  actual- 
ly in  issue,  and  although,  It  it  were  not  part 
of  the  same  transaction.  It  might  l>e  excluded 
as  hearsay.  Whether  any  particular  fact  is 
or  Is  not  part  of  the  same  transaction  as  the 
fact  in  issue  Is  a  question  of  law,  upon  which 
no  principle  has  been  stated  by  authority,  and 
on  which  single  Judges  have  given  different 
decisions.  Again,  facts  necessary  to  be  known 
to  explain  or  Introduce  a  fact  in  issue,  or 
relevant  or  deemed  to  be  relevant  to  the  Is- 
sne,  or  which  supiMrt  or  rebut  &t  inference 
snggested  by  any  such  fact,  or  which  show 
the  relation  of  the  parties  by  whom  any 
nich  tact  was  transacted,  or  which  afforded 
an  opportunity  for  its  occurrence  or  trans- 
action, or  wUch  are  necessary  to  be  known  in 
order  to  show  the  relevancy  of  other  tacts, 
ate  deemed  to  be  relevant  in  so  far  as  they 
are  necessary  for  those  purposes  respective- 
ly. Morrison  t.  State,  37  Tex.  Cr.  R.  601, 
[40  S.  W.  681].  Relevancy  is  defined  to  be 
that  nMcb  conduces  to  the  proof  of  a  perti- 
nent hypothesis;  a  pertinent  hypothesis  be- 
hig  one  which.  If  sustained,  would  logically 
faiflnenoe  the  issue.  Hence  it  is  relevant  to 
pot  in  evidence  any  drcnmstance  which  tends 
to  make  the  pnvoaltlon  at  issue  either  more 
or  leas  probable.  Whatever  Is  a  condition  ei- 
ther of  the  existence  or  of  the  nonexistence 
of  a  relevant  hypothesis  may  be  shown.  But 
no  drcnmstance  is  relevant  which  does  not 
oiake  more  or  less  probable  the  proposition  at 


Issue.  McOulre  ▼.  State,  10  Tex.  App.  125, 
No  testimony  should  be  offered  by  the  pros- 
ecution which  Is  not  legal  and  relevant.  6az- 
ley  V.  State,  17  Tex.  App.  267;  Nalley  v. 
State,  28  Tex.  App.  387  [13  S.  W.  670].  But 
evidence,  though  not  bearing  directly  on  the 
Issue,  nor  sufiScient  per  se  to  support  a  con- 
viction, Is  admissible  if  it  tends  to  prove  the 
issue  or  constitutes  a  link  In  proof  of  it 
Marshall  v.  State,  S  Tex.  App.  273;  Francis 
V.  State,  7  Tex.  App.  501.  AU  the  drcum- 
Btances  of  a  transaction  may  be  submitted  to 
the  Jury,  provided  they  afford  any  fair  pre- 
sumption or  Inference  as  to  the  matter  In 
issue.  McMahon  v.  State,  16  Tex.  App.  357 ; 
Orimmett  v.  State,  22  Tex.  App.  36  [2  S.  W. 
631,  68  Am.  Rep.  630]." 

Again,  In  section  1072,  he  says:  "However 
remote  from  the  main  issue  in  point  of  time, 
place,  or  other  circumstances  a  fact  may  be, 
if  relevant  and  tending  to  explain  the  main 
issue,  the  safer  practice  Is  to  admit  evidence 
thereof,  leaving  the  question  of  the  weight 
to  the  Jury.  Russell  v.  State,  11  Tez.  App. 
288.  Facts  tending  to  show  a  motive,  though 
remote,  are  admissible  In  evidence.  Dill  v. 
State,  1  Tex.  App.  278;  Jones  v.  State,  4  Tex. 
App.  436 ;  Rucker  v.  State,  7  Tex.  App.  649." 

These  principles  are  applicable  to  some  of 
the  questions  raised  in  this  case. 

The  state  showed  by  a  large  number  of 
witnesses,  and,  in  fact.  It  seems  not  to  have 
been  controverted,  that  no  one  in  that  whole 
community  and  coimty  ever  saw  W.  R.  Belch- 
er after  May  31,  1912 ;  that  either  on  that 
day  or  the  next  the  Belcher  family,  Include 
Ing  appellant,  left  the  said  Belcher  home, 
and  did  not  return  thereto;  that  the  appel- 
lant, either  that  day  or  the  next,  was  seen 
to  drive  a  wagon  from  this  Belcher  home, 
with  some  of  the  small  chUdren  therein,  and 
something  lying  In  the  wagon  resembling  a 
roll  of  bedding;  that  all  the  bed  clothes  were 
taken  off  of  the  bed  In  the  home,  and  the  sit- 
uation of  the  house,  of  the  furniture,  and 
surroundings  of  the  house  showed  that  It  had 
been  hastily  abandoned  by  the  Belchers ;  that 
on  June  7,  1912,  some  18  miles  from  this 
home  the  body  of  a  dead  man  was  found  In 
a  secluded  place,  lying  on  a  part  of  a  wagon 
sheet  and  a  common  cheap  blanket,  covered 
up.  with  two  quilts;  that  the  trades  of  a 
wagon  were  at  the  time  shown  to  have  pass- 
ed right  over  where  this  body  was  found, 
and  the  evidence  was  clearly  sufficient  to 
show  that  this  dead  body  was  the  body  of 
said  W.  R.  Belcher ;  that  a  day  or  two  later 
appellant  left  Hardeman  county,  and  went  to 
Oklahoma  Olty,  where  he  was  arrested,  and 
brought  back  a  few  days  after  this  body  was 
discovered. 

Outside  of  the  confession  or  statement  of 
the  appellant  hereinafter  mentioned,  and  even 
therewith,  the  state  was  under  the  necessity, 
by  circumstantial  evidence  very  largely,  of 
establishing  the  Identity  of  this  dead  body 
as  that  of  W.  R.  Belcher,  and  that  the  appel- 
lant had  murdered  him.     Xm  such  case  as 
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this,  coarta  and  text-writera  all  say:  "The 
mind  seeks  to  explore  every  possible  sonrce 
from  which  any  Ught,  however  feeble,  may 
be  derived."  Noftslnger  v.  State,  7  Tex.  App. 
801;  Cooper  ▼.  State,  10  Tex.  449;  Barnes 
V.  State,  41  Tex.  342;  Hamby  v.  State,  36 
Tex.  623;  Bla(^  r.  State,  1  Tex.  App.  868. 
"And  In  snch  cases  the  natnre  of  the  case  In 
many  Instances  demands  a  greater  latitude 
in  the  presentation  of  the  evidences  of  the 
circumstances  than  where  a  conviction  Is 
sought  upon  direct  and  positive  testimony." 
Noftslnger  v.  State,  supra. 

The  state  claimed  the  flight  of  appellant 
and  his  attempt  to  disguise  his  whereabouts 
and  prevent  detection  by  changing  hla  name. 
Without  objection,  the  state  proved  that  on 
May  81,  1912,  or  the  next  day,  Mrs.  Belcher, 
with  her  children  other  than  appellant,  took 
up  her  residence  in  the  said  town  of  Ooodlet, 
and  did  not  thereafter  live  at  said  farm 
home,  where  W.  R.  Belcher  and  his  family 
had  lived  up  to  that  time,  and  that  she  (Mhk 
Belcher)  rented  out  that  farm  on  June  6, 
1912,  to  Mr.  Middleton.  It  was  also,  with- 
out question,  shown,  as  stated  above,  that 
appellant  in  a  day  or  two  after  May  Slst 
left  Hardeman  county,  buying  a  ticket  for 
the  train  on  which  he  took  passage  to  some 
nearby  town  in  Oklahoma;  that  when  he 
reached  that  town  he  did  not  get  off,  but  paid 
his  fare  to  the  conductor  from  there  to  Okla- 
homa City,  where  he  was  found  a  few  days 
after  the  said  dead  body  was  found,  going 
under  an  assumed  name,  and  at  first  denied 
.that  he  was  the  appellant,  Percy  Belcher. 

It  took  the  testimony  of  several  witnesses 
to  independent  facts  known  and  testified  to 
by  them  respectively  to  show  or  se^  to  show, 
as  the  state  did,  appellant's  filght,  and  the 
change  of  his  name,  and  going  under  an  as- 
sumed name.  On  this  point,  over  appellant's 
objections,  the  state  proved  by  Mr.  Vernon, 
the  agent  and  manager  of  the  Western  Union 
Telegraph  Company  at  Quanah,  Texas,  in 
Blay  and  June,  1912,  and  by  Horton  Murphy, 
the  messenger  boy  of  said  telegraph  company 
at  Quanah,  that  a  day  or  two  after  appellant 
readied  Oklahoma  City  Mrs.  Belcher  received 
a  telegram  at  Quanah,  signed  G.  W.  Pender- 
graf,  which  said,  "Please  send  me  $16.46  to 
finish  paying  fine  at  once ;"  that  on  June  5tb, 
just  after  the  receipt  of  this  telegram,  said 
Mrs.  Belcher  went  to  the  telegraph  office, 
and  had  said  operator  to  remit  for  her  to 
said  Pendergraf  $20  by  telegraph.  Miss  Wil- 
liams, who  was  the  long  distance  telephone 
operator  at  Quanah  in  June,  1912,  testified 
that  there  were  two  long  distance  calls  from 
a  party  in  Oklahoma  City,  which  the  data  In 
her  office  showed  were  from  Pendergraf,  and 
that  Mrs.  Belcher  did  have  a  long  distance 
telephone  conversation  from  Quanah  with 
some  party  at  that  time  in  Oklahoma  City; 
that  Mrs.  Belcher  did  not  come  to  the  tele- 
phone office  to  do  the  talking,  but  talked  from 
the  phone  at  Mrs.  Goodner's  residence.  Mrs. 
Ooodner  testified  that  Mrs.  Belcher  at  this 


time  did  have  a  long  distance  oonTersaUon 
with  some  one  from  her  residence,  in  which 
she  told  the  party  that  she  was  Mrs.  Belcher, 
and  she  called  the  party  to  whom  she  was 
talking  detective ;  that  she  had  two  snch  long 
distance  conversations  over  her  phone  from 
her  residence.  In  one  of  them  she  heard  Mrs. 
Belcher  say  that  the  body  was  brought  In, 
and  that  they  seemed  to  think  it  was  Mr. 
Belcher's  body,  and  that  she  heard  her  also 
tell  this  party  to  go  to  the  office,  and  inquire 
for  O.  W.  Belcher's  mail  and  another  party's 
mail;  and  that  Mrs.  Belcher  left  with  her 
at  the  time  the  charges  of  the  telephone  com- 
pany for  said  two  conversations.  Roy  Stovall 
testified  that  he  was  toll  lineman  for  the  said 
telephone  company  at  Quanah  in  June,  1912, 
and  that  on  June  8,  1912,  he  heard  a  conver- 
sation  on  the  telephone  line  between  Oklahoma 
City  and  Mrs.  Gooduer's  house  in  Quanah;  that 
he  did  not  know  the  voice  of  either  party 
talking,  but  that  one  was  a  man's,  and  the 
other  was  a  woman's,  and  that  he  heard  the 
woman's  voice  call  the  name  of  Clark  In 
that  conversation,  and  that  it  was  about  a 
letter;  that  the  male  voice  said  that  he  did 
not  receive  the  letter,  and  that  the  woman's 
voice  said  go  to  the  post  office,  and  call  for 
a  letter  under  the  name  of  Clark;  he  could 
not  remember  the  Initials,  nor  could  he  teU, 
being  on  the  line,  which  voice  was  in  Okla- 
homa City,  and  which  was  at  Quanah.  Mr. 
Middleton  testified  that  shortly  after  be  had 
rented  said  Belcher's  farm  from  Mrs.  Belcher 
on  June  6th,  In  moving  ba<Ac  and  fortb,  and, 
while  he  could  not  be  certain,  be  thought  It 
was  before  the  said  dead  body  was  found  on 
June  7th,  he,  for  Mrs.  Belcher,  appellant's 
mother,  mailed  a  letter  on  the  train  for  her, 
which  train  was  going  towards  Eldorado  In 
Oklahoma.  He  could  not  remember,  as  it  was 
not  impressed  upon  him,  the  name  or  the 
address  of  the  person  to  whom  the  letter  was 
addressed.  Mr.  Morris,  who  was  a  dty  de- 
tective at  Oklahoma  City  in  May  and  Jane, 
1912,  testified  that  he  went  to  the  pest  office, 
and  watched  for  a  party  to  come  there  to  call 
for  a  letter  addressed  to  W.  M.  Clark;  that 
about  1:06  p.  m.  the  appellant  caUed  at  the 
post  office  in  Oklahoma  Olty  for  this  letter, 
and  that  he  at  once  arrested  him ;  that  at  the 
time  the  post  office  clerk  became  ezdted,  and 
did  not  deliver  the  letter  to  appellant;  that 
he  arrested  appellant,  asked  if  his  name  was 
not  Percy  Belcher,  which  he  first  denied: 
upon  being  told  by  Morris  that  he  knew  him, 
he  then  admitted  his  identity  and  name ;  that 
Morris  then  got  said  letter  addressed  to  said 
Clark,  and  turned  it  over  to  appellant,  and 
that  he  saw  appellant  take  a  $20  Mil  out  of 
it  Appellant  did  not  object  to  the  said  testi- 
mony of  Morris,  but  did  object,  on  various 
grounds,  to  the  testimony  of  each  of  the 
above-named  witnesses  when  they  respective- 
ly gave  their  testimony  in  substance  as  given 
above.  We  have  carefully  considered  appd- 
lant's  respective  objections  to  this  testimony 
with  the  explanation  and  qualification  made 
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by  the  court  In  approvlnc  the  respective  bllla. 
The  respective  bills  tkemselTes,  if  taken  alone, 
are  eacb  too  meager  and  do  not  comply  with 
the  well-established  rpaes  so  as  to  require 
consideration  thereof  by  this  court  But  we 
have  gone  over  them  all,  as  stated,  and,  in 
our  opinion,  the  testimony  of  the  respecti'fe 
witnesses  was  admissible  in  this  case,  and 
none  of  appellant's  objections  thereto  should 
have  been  sustained,  and  none  of  them  pre- 
sent any  reversible  error  in  this  case. 

As  stated  above,  one  of  the  main  contested 
points  in  this  case  was  whether  or  not  said 
dead  body  was  that  of  W.  B.  Belcher.  Anoth- 
er was  whether  or  not,  even  if  It  was  his 
body,  he  was  murdered,  and  by  whom?  The 
state  contended  that  it  was  his  body,  tliat  he 
was  murdered,  and  that  appellant  had  com- 
mitted the  offense.  The  appellant  contended 
the  reverse  of  this.  Another  contested  point 
was,  even  if  this  body  was  that  of  W.  B. 
Belcher,  and  that  his  death  was  brought 
atwnt  by  unlawful  violence,  by  what  means 
was  his  killing  effected? 

[I]  When  this  body  was  first  fonnd,  aa 
stated  above,  decomposition  had  taken  place 
to  a  considerable  extent  Holes  made  by 
worms  in  the  body  or  some  external  objects 
were  shown  in  varions  locations  on  the  body. 
Many  persons  viewed  the  l)ody  from  the  time 
it  was  fonnd  until  it  was  interred  the  next 
day,  on  Jnne  8th.  No  one  knew  from  such 
examination  or  otherwise  whether  this  body 
was  that  of  W.  R.  Belcher,  or  whether  he 
came  to  bis  death  by  violence  at  the  hands 
of  another,  or,  if  so,  what  means  were  used 
to  effect  it  Tarions  opinions  and  guesses 
were  indulged.  Some  thought  it  was  his 
body ;  others  thought  not  Some  thought  that 
he  Iiad  been  killed  with  an  axe ;  others  that 
he  had  been  shot  but  with  what  kind  of  gun 
was  unknown  and  guessed  at  variously  by 
said  persona  Some  thought  he  was  shot  with 
a  shotgun  in  the  breast ;  some  in  the  throat ; 
others  that  he  was  shot  in  the  back  of  the 
neck  or  head ;  some  with  some  kind  of  gun ; 
others  with  another.  No  one  knew,  and  no 
one  could  definitely  tell. 

Appellant  had  been  arrested  about  June 
10th  In  Oklahoma  City,  and  within  the  next 
day  or  two  turned  over  by  the  authorities  of 
Oklahoma  to  the  sheriff  of  Hardeman  county, 
and  by  him  brought  back  to  Hardeman  coun- 
ty, and  placed  in  the  Jail  there  on  or  about 
Jime  14th.  While  thus  confined  in  said  Jail 
on  this  charge,  the  court  permitted  the  statd 
to  Introduce  the  testimony  of  the  sheriff,  B. 
Frank  Walker,  to  an  oral  confession  or  state- 
ment by  appellant  to  him,  which  was  made 
on  the  Sunday  following  his  return  from  Ok- 
lahoma City,  and  after  the  said  body  bad 
been  Interred,  to  this  effect:  That  he  (appel- 
lant) had  shot  his  father,  W.  K.  Belcher,  with 
a  shotgun  a  little  to  the  back  of  the  right  of 
the  head  with  small  shot ;  he  said  with  ei- 
ther No.  6  or  No.  7)i  shot;  that  bis  father 
161  S.W.-30 


had  had  one  of  bis  teeth  pulled  out,  and  that 
the  tooth  next  to  that  one  had  a  decayed 
place  In  the  center  of  It 

The  state  then  introduced  evidence  showing 
that  the  next  day  after  this  confession  or 
statement  by  appellant  it  had  this  dead  body 
disinterred,  a^d  an  accurate  examination 
thereof  made,  which  showed  that  the  dead 
body  had  been  shot  at  the  place,  and  with 
small  shot,  as  stated  by  appellant  and  that 
there  was  one  of  the  teeth  missing,  and  that 
the  one  next  to  it  had  a  hole  in  the  center. 
In  the  previous  examination  of  this  body  no 
one  bad  ascertained  and  no  one  knew  tbat 
this  body  had  been  shot  at  the  exact  location 
stated  by  appellant  though  some  thought 
perhaps  this  had  been  done.  No  one  knew 
and  no  one  could  testify  that  prior  to  this 
confession  and  the  examination  of  the  body, 
after  it  was  disinterred,  that  he  had  been 
shot  at  this  location  with  small  shot  This 
examination  developed  with  certainty  that 
this  was  the  location,  and  that  he  was  shot 
with  small  shot,  and  then  for  the  first  time 
were  small  shot  seen  and  extracted  from  the 
body  of  the  deceased  where  shot  It  was 
known  before  that  this  body  had  a  missiug 
tooth;  but,  while  this  was  true.  It  was  not 
known  prior  to  then  tbat  the  tooth  next  to 
the  missing  tooth  bad  a  bole  in  the  center  of 
it  Still,  again,  while  it  was  known  before 
that  this  body  had  a  missing  tooth  perhaps 
at  the  same  location  that  W.  R.  Belcher  had 
had  a  missing  tooth,  yet  whether  or  not  that 
was  his  body  was  not  known  with  certainty 
by  any  one. 

There  can  be  no  question  that,  from  the 
testimony  in  this  case,  all  of  it,  whether  this 
was  the  body  of  W.  R.  Belcher  before  this 
confession  and  subsequent  verification  was 
unknown;  tbat  he  had  been  shot  in  the  lo- 
cation fixed  with  small  shot  was  not  known ; 
that  the  tooth  next  to  the  missing  tooth  bad 
a  hole  in  the  center  of  it  was  not  known.  The 
confession  or  statement  of  the  appellant  was 
without  doubt  the  means  and  the  cause  of 
the  discovery  of  these  respective  facts  with 
certainty. 

Our  statute  (article  810,  C.  C.  P.)  expressly 
provides  in  substance,  and  It  has  uniformly 
been  so  construed  by  many  decisions  of  this 
court  that  the  oral  confession  or  statement 
of  an  accused  while  in  custody,  when  volun- 
tarily made  by  him,  when  In  connection 
therewith  he  makes  statements  of  facts  or 
circumstances  that  are  found  to  be  true,  and 
which  conduce  to  establish  his  guilt,  or 
the  instrument  with  which  he  states  the  of- 
fense was  committed,  is  admissible. 

[J]  It  is  also  the  settled  law  of  this  state 
that  whether  or  not  such  statement  or  con- 
fession is  admissible  is  a  question  of  law  to 
be  decided  by  the  Judge  and  not  left  to  the 
Jury.  However,  If  it  should  be  contested  that 
the  confession  was  not  voluntarily  made,  or 
the  making  of  such  confession  should  be  de- 
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nied  by  the  apiwUaiit,  the  court  shonid  sub- 
mit such  Issue  to  the  Jury ;  but.  If  these  mat- 
ters are  not  In  issue,  then  the  court  should 
not  submit  them  to  the  jury.  In  this  case 
the  confession  was  shown  to  have  been  vol- 
untarily made  by  appellant  after  being  duly 
warned,  and  he  did  not  dispute  that  he  had 
made  said  confession.  Therefore,  as  said  by 
this  court  In  Jordan  y.  State,  61  Tex.  Cr.  R. 
146,  101  8.  W.  247,  and  many  other  cases: 
"A  confession  Is  crlmlnBtlve  evidence  like 
the  facts  that  other  witnesses  In  this  case 
testified  about,  and  It  Is  not  proper  for  the 
court  to  single  out  the  confession  under  the 
facts  In  this  case  for  any  purpose."  For  oth- 
er cases  along  this  line,  see  section  236, 
Branch's  Criminal  Law,  and  cases  there  cit- 
ed. For  a  collation  of  some  of  the  cases'  un- 
der the  said  statute  above  cited,  to  the  effect 
that  the  oral  confession  of  an  accused  In  cus- 
tody which  results  In  statements  of  facts  and 
circumstances  that  are  found  to  be  true  which 
conduce  to  establish  his  guilt,  and  the  Instru- 
ment with  which  he  states  the  offense  was 
committed  has  been  found,  are  admissible,  see 
section  1034  et  seq.  of  White's  Ann   a  a  P. 

So  that  we  think  in  this  case  the  appel- 
lant's confession  was  clearly  admissible,  and 
the  court  should  not  have  charged  thereon  In 
any  particular  as  contended  by  appellant 

[8]  The  court  correctly  permitted  several 
witnesses  to  testify  that  the  next  day  and  for 
a  few  days  thereafter  they  went  to  the  for- 
mer home  of  said  W.  R.  Belcher,  and  found 
blood  at  various  places  on  the  ground,  the 
side  of  the  house,  and  the  floor  thereof  as 
testified  to  by  them.  They  did  not  have  to  be 
doctors  nor  experts  to  determine  whether  or 
not  what  they  saw  was  blood.  None  of  them 
attempted  to  state  whose  blood  It  was,  or  in 
any  way  analyze  it 

The  court's  charge  as  a  whole,  and  neither 
paragraph  thereof,  is  on  the  weight  of  the 
evidence  as  complained  by  appellant  The 
charge,  in  every  instance,  leaves  everything 
necessary  to  have  been  found  by  the  jury  to 
them  without  any  intimation  by  the  court 
as  to  the  weight  of  the  evidence  to  establish 
any  fact  in  tne  case.  We  cannot  understand 
bow  the  Judge  could  have  more  fairly  sub- 
mitted all  these  questions  to  the  Jury,  with- 
out any  Intimation  of  his  opinion,  if  be  had 
one,  for  or  against  the  appellant 

[I]  The  state  did  not  prove  or  offer  to 
prove  the  confession  or  statement  of  the  ap- 
pellant otherwise  than  as,  in  substance,  has 
been  shown  above.  The  appellant  in  cross- 
examination  of  the  state's  witness  said  Sher- 
iff Walker,  when  the  state  Introduced  his  tes- 
timony showing  said  confession  by  appellant 
did  not  show  or  attempt  to  show  any  other 
confession  containing  exculpatory  statements 
or  otherwise  by  him  at  that  time.  Subse- 
quently, after  the  state  had  rested,  and  the 
appellant  had  introduced  considerable  other 
testimony,  he  introduced  said  Walker,  the 
sheriff,  and  himself  proved  another  confes- 


sion or  parts  of  said  confession  which  would 
be  termed  exculpatory  and  In  his  favor.  It 
is  only  when  the  state  introduces  such  excul- 
patory statements  in  the  confession,  and  re- 
lies upon  such  confession,  practically  wholly, 
for  the  purpose  of  proving  an  appellant's 
guilt,  that  makes  it  necessary  or  proper  for 
the  court,  under  any  contingency,  to  charge 
in  effect  that  such  exculpatory  statement  is 
to  be  taken  as  true,  unless  the  state  proves 
the  falsity  thereof.  So  that  appellant's  con- 
tention that  the  court  committed  reversible 
error  In  not  so  charging  In  this  case,  and 
(dtlng  Pharr  v.  State,  7  Tex.  Ai^.  472,  and 
other  authorities  along  that  line)  even  if 
they  were  applicable,  and  laid  down  the  law 
as  contended  by  appellant,  could  not  be 
maintained  in  this  cause,  and  the  court  did 
not  err  in  not  charging  on  the  subject  as 
contended  for  by  him. 

[10]  Appellant  contends  that  the  court 
should  have  submitted  a  charge  in  his  favor 
on  the  question  of  a  threat  There  is  no 
evidence  In  this  case  of  any  threat  by  W.  B. 
Belcher  against  appellant  at  any  time.  The 
only  thing  that  could  be  contended  was  a 
threat  Is  that  of  appellant  in  Introducing  his 
confession  that  he  killed  his  father;  that 
Ills  father  right  then  said,  "I  will  fix  yon 
light  now,"  and  grabbed  for  an  axe;  and 
that  he  immediately  killed  him.  Even  it 
that  could  be  construed  to  be  a  threat  It 
was  at  the  very  time  of  the  killing,  and  it 
was  not  necessary  to  charge  the  law  of 
threats  at  all  because  thereof.  Hancock  v. 
State,  47  Tex.  Gr.  R.  9,  83  S.  W.  696;  Arm- 
strong V.  State,  50  Tex.  Or.  R.  27,  96  S.  W. 
15 ;  Dobbs  v.  State,  04  Tex.  Cr.  R.  552,  11» 
S.  W.  923;  Davis  T.  State,  52  Tex.  Gr.  R. 
149.  106  S.  W.  144. 

Appellant  has  some  criticisms  of  the 
court's  charge  on  the  subject  of  self-defense. 
The  only  question  in  the  whole  record  that 
suggests  any  self-defense  is  that  part  of  ap- 
pellant's confession  Introduced  by  him  to  the 
effect  that  his  father  told  him  immediately 
before  or  at  the  time  of  the  killing  that  he 
and  his  mother  had  separated,  and  that  he 
himself  was  going  to  take  some  of  the  young- 
er children;  that  thereupon  he  (aiqiellant) , 
by  his  motions  and  what  he  said  to  his  fa- 
ther, stated  that  he  would  forbid  and  not 
permit  his  father  to  take  the  children;  that 
thereupon  his  father  said,  "I  will  fix  yoa 
right  now,"  and  started  to  pick  up  an  axcL 
The  distance  between  appellant  and  his  fa- 
ther at  this  time  was  shown  by  the  sheriff 
to  have  been  15  feet  Appellant  claims  that 
immediately  when  he  started  to  pick  up  this 
axe,  with  his  said  declaration,  that  he  there- 
upon shot  and  killed  him,  claiming  he  did  bo 
In  self-defense.  As  stated,  it  was  demon- 
strated that  this  shot  took  effect  In  the  back 
of  the  neck  and  lower  part  of  W.  R.  Belch- 
er's head  behind  the  rlgnt  ear.  The  oonrt 
submitted,  we  think,  self-defense  in  appel- 
lant's favor  in  every  way  favorable  to  him 
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that  wag  raised  or  suggested  by  tlila  testi- 
mony, and  that  tbere  is  no  error  In  tlie 
court's  charge  on  the  subject. 

[11]  The  appellant  himself,  and  he  alone, 
tntrodaced  testimony  showing  that  his  father 
was  a  violent  and  dangerous  man,  and  had 
had  fl^ts  with  various  persons,  and  had 
killed  one  man;  in  addition,  that  his  gen- 
eral reputation  was  that  of  a  dangerous  and 
violent  man;  in  addition,  he  expressly  proved 
that  he  (appellant)  was  a  young  man  18  or 
20  years  of  age,  and  weighed  about  145  or 
ISO  pounds,  that  his  father  was  a  man  45  or 
46  years  of  age,  about  6  feet  tall,  and  weigh- 
ed from  170  to  186  pounds,  and  a  very  active 
man.  Under  these  circumstances,  the  court 
did  not  err  in  submitting  appellant's  claim- 
ed self-defense  by,  among  other  things,  using 
the  expression,  "or  If  by  the  acts,  words,  or 
conduct,  or  threats  then  made,  if  they  were, 
of  W.  R.  Belcher,  at  the  time  It  reasonably 
appeared  to  the  defendant  that  said  W.  R. 
Belcher  was  about  to  attack  him,  and  from 
the  manner  of  such  attack  or  threatened  or 
apparent  attack,  and  defendant's  knowledge 
of  the  character  and  disposition  of  said  W. 
B.  Belcher,  and  relative  strength  of  the  par- 
ties, caused  him  to  have  a  reasonable  fear  or 
expectation  of  death  or  serious  bodily  in- 
jury," etc.  The  part  of  this  charge  complain- 
ed of  is  the  words  "and  defendant's  knowl- 
edge of  the  character  and  disposition  of  said 
W.  R.  Belcher,  and  relative  strength  of  the 
parties."  This  was  very  appropriate,  and  In 
no  way  the  subject  of  adverse  criticism  by 
ai^ellant,  under  the  tacts  and  circumstances 
of  this  case. 

In  concluding  his  printed  brief  in  this 
case,  which  is  a  vigorous  and  forcible  one, 
appellant,  by  his  able  attorneys,  among  other 
things,  says:  "The  evidence  shows  that  W. 
R.  Belcher  was  a  most  violent  and  danger- 
ous man,  having  kUled  a  man  himself,  when 
the  defendant  was  a  baby.  Human  experi- 
ence teaches  us  that,  when  the  mother  is 
assailed,  a  true  and  loving  son  flies  to  her 
reacae.  Again  we  say,  if  the  confession  was 
made,  then  it  was  true,  being  nnlmpeached, 
that  a  vidoua  father  was  attempting  to  take 
from  that  mother  by  force  her  children,  and 
that  in  the  effort  on  part  of  the  defendant  to 
prevent  this  distress  being  brought  upon  the 
mother  the  nnfortanate  difficulty  arose." 
EMdently  this  contention  was  made  by  the 
aKJellant  before  the  jury,  and  this  evidence 
was  introduced  by  him  for  the  purpose  of 
showing  the  violent  and  dangerous  character 
of  hla  father,  which  was  unquestionably 
known  to  him,  if  it  was  tme^  and  their  rela- 
tive fixe,  age,  and  strength  was  proved  by 
him;  it  was  appropriate  for  the  court  to 
eha^e,  as  he  did,  on  this  issue,  and  it  was 
entirely  applicable  to  the  question  as  made 
by  the  appellant  himself. 

Notwithstanding  this  record  is  a  volumi- 
noQg  one,  containing  hundreds  of  pages  of 
typewritten  matter,  we  have  carefully  read 


and  considered  the  whole  of  it,  and,  in  out 
opinion,  appellant  presents  no  question  that 
would  authorize  or  require  this  court  to  re- 
verse this  case^  and  it  will  therefore  be  af- 
firmed. 


DUNN  V.  STATE. 

(C!onrt  of  Criminal  Appeals  of  Texas.    Dec.  S, 
1918.) 

1.  OAiaira   (|  72*)— Pcbuo   Place— Appub- 

TENANCE. 

A  private  residence  cannot  be  an  appurte- 
nance to  a  public  road,  near  which  it  is,  so  sb 
to  authorize  prosecution  for  permitting  gaming 
therein,  as  in  a  public  place. 

[Bd.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  H  168-186;  Dec  Dig.  i  72.*] 

2.  GBnaRAt.  I/AW  (S  421*)— Evidewce-Heab- 

BLAT. 

_  Testimony  that  defendant  was  reputed  to 

be  in  control  of  a  private  residence  is  hearsay. 

[Bid.   Note.— For   other    cases,    see    Criminal 

Law,  Cent  Dig.  g§  976-983 ;  Dec.  Dig.  §  421.*] 

8.  Ceiminai,  Law  (|  634»)— Tbiai^Presencb 

OP  OorBT. 

The  court  should  not  absent  itself  during 
the  trial,  and  .lose  control  of  the  case. 

[Bid.  Note.— For  other  cases,  see  Criminal 
^,  Cent  Dig.  ||  1461-1464;    Dec  Dig.   | 

4.  CBimNAi.  Law   (|  718«)  —  AaamiENT   of 

County  Attobnet. 

The  county  attorney,  in  argument,  should 
not  go  outside  of,  and  talk  about  things  not  in, 
the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1668;   Dec  Dig.  {  7ia»] 

6.  Cbiuinai.  Law  (|  862*)— Jubobs— Oiviro 

.  INFOBMATION  ABOTTF  DEFENDANT. 

Under  the  statute  prohibiting  reception  of 
evidence  after  the  jury  has  retired,  one  of  the 
jurors  should  not  tell  the  others  what  he  knows 
about  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2056 ;  Dec.  Dig.  g  862.*] 

Appeal  from  Rockwall  County  Court;  J. 
W.  Reese,  Judge. 

G«rtrude  Dunn  was  convicted,  and  api)eal& 
Reversed  and  remanded. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  state. 

DAVIDSON,  J.  The  complaint  and  infor- 
mation charge  that  appellant  unlawfully  per- 
mitted a  game  of  cards  to  be  played  upon 
premises  then  and  there  under  her  control; 
the  said  premises  then  and  there  being  ap- 
purtenances to  a  public  place,  to  wit,  a  pub- 
lic road.  Under  the  recent  decisions  of  this 
court,  this  complaint  would  not  charge  a  vio- 
lation of  the  Statute.  "Hie  article  which 
would  justify  or  authorize  this  prosecution 
was  held  in  the  Robertson  Case,  159  S.  W. 
713,  recently  decided,  to  be  invalid;  that 
the  Legislature  did  not  intend  to  bring  it  for- 
ward in  the  Revised  Penal  Code  of  1911,  art 
559,  and  in  doing  so  they  made  a  mistake. 
That  seems  to  foe  the  only  statute  under 
which  this  prosecution  could  have  been  Insti- 
tuted.   The  writer  did  not  agree  with  that 
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opinion  and  entered  his  dissent,  which  speaks 
for  Itself. 

[1]  But  aside  from  this,  this  prosecution 
cannot  be  maintained,  becanse  a  private  res- 
idence cannot  be  an  appurtenance  to  a  public 
road,  and  the  evidence  shows  this  was  the 
home  and  private  residence  of  appellant, 
which  was  situated  between  two  public  roads. 
We  have  searched  for  some  authority  which 
would  justify  or  authorize  the  holding  of  a 
private  residence  to  be  an  appurtenance  to  a 
public  road,  but  have  failed  to  find  it  In 
ttict,  we  do  not  believe  such  authority  can 
be  found.  Mr.  Webster  defines  "appurte- 
nance" in  legal  acceptation  as  "something  be- 
longing to  another  thing  as  principal,  and 
which  passes  as  Incident  to  it,  as  a  right  of 
way,  or  other  easement  to  land;  a  right  of 
common  to  pasture,  an  outhouse,  barn,"  etc 
We  do  not  understand  how  a  private  resi- 
dence can  be  an  appurtenance  to  a  public 
road. 

[2]  The  state  asked  the  following  question: 
"What  was  the  general  repute  as  to  who  was 
in  possession  and  control  of  these  premises 
where  defendant  stayed?"  Many  objections 
were  urged  by  appellant,  but  overruled  by 
the  court,  which  we  deem  unnecessary  to  re- 
capitulate, and  the  witness  answered,  "It  is 
reputed  that  defendant  and  Henry  Tillman 
were  In  control  of  said  premises."  As  urged 
by  appellant,  this  was  not  proper  testimony ; 
It  was  hearsay,  opinion  of  the  witness,  and 
was  not  admissible  for  the  purpose  of  prov- 
ing control  in  the  defendant.  These  objec- 
tions, we  think,  are  well  taken.  There  was 
no  allegation  that  the  house  was  a  public 
house  of  prostitution  or  disorderly  house,  but 
simply  the  private  residence  of  the  appellant 

[3, 4]  The  county  attorney  used  the  follow- 
ing remarks  In  his  closing  speech:  "This 
negro,  defendant,  is  but  a  common  prostitute, 
and  that  is  the  reason  Bud  Sebastian  was 
hanging  around  there.  She  has  run  a  regu- 
lar whorehouse,  and  it  is  time  the  juries  were 
breaking  it  up  and  putting  a  stop  to  it  The 
jury  may  turn  her  loose  and  license  such  con- 
duct, but  as  long  as  I  am  county  attorney  I 
will  continue  to  prosecute  them,  and  It  is  up 
to  the  jury  to  do  their  duty."  Exception 
was  promptly  taken  to  these  remarks,  and 
an  effort  made  to  have  the  county  attorney 
stopped  and  the  jury  Instructed  not  to  con- 
sider same ;  but  the  judge  presiding  was  not 
present  in  the  courtroom  or  in  hearing  of  de- 
fendant's counsel  or  In  view  of  the  trial,  but 
was  at  the  time  downstairs  in  the  back  room 
of  the  sheriff's  office  talking  over  the  tele- 
phone. That  the  judge  returned,  and  the 
attorney  for  defendant  told  the  judge  of  the 
remarks  the  county  attorney  had  made,  and 
that  he  had  gone  out  of  the  record  and  made 
remarks  prejudicial  to  defendant  and  such 
as  would  tend  to  Inflame  their  minds;  that 
the  court  told  defendant's  attorney  that  he 
could  not  hear  the  remarks  for  the  reason 
that  he  waa  downstairs  at  the  time  in  the 


back  room  of  the  sherlCs  office  talking  over 
the  phone  and  out  of  sight  of  the  courtroom 
and  not  in  view  of  same,  and  that  he  did  not 
and  could  not  hear  the  remarks  and  could 
not  instruct  tfie  jury  about  same,  because 
he  could  not  and  did  not  hear  them  on  ac- 
count of  being  downstairs,  and  for  tliat  rea- 
son would  not  Instruct  the  jury.  Appellant 
then  took  his  bill  of  exceptions.  The  court 
qualifies  this  bill  as  follows:  "At  the  tUne 
it  is  claimed  the  county  attorney  made  the 
alleged  statements,  the  court  was  downstairs 
in  sheriff's  office  talking  over  the  telephone 
and  could  not  see  or  hear  remarks.  That 
sheriff's  office  is  out  of  hearing  and  view  of 
courtroom,  and  the  court  not  hearing  re- 
marks and  not  knowing,  only  from  informa- 
tion, as  to  wliat  was  said,  and  not  being  re- 
quested to  Instruct  the  jury  as  to  not  consid- 
erlDg  remarks  of  county  attorney.  The  court 
did  not  understand  that  defendant  asked  for 
any  Instructions,  but  merely  complained  that 
he  desired  to  object  to  remarks,  and  the  court 
was  not  present  With  this  qualification 
same  is  approved."  He  further  qualifies  the 
bill  as  follows:  "The  court  was  not  asked 
to  give  instructions  to  jiury  to  not  consider 
alleged  improper  remarks,  and  for  that  rea- 
son did  not  Instruct  jury  not  to  consider  said 
alleged  remarks."  The  latter  was  the  second 
qualification  to  the  hill.  This  bill  seems  to 
present  two  errors:  First,  that  the  court  was 
absent  during  the  trial  and  lost  control  of 
the  case,  which  has  been  held  to  be  errone- 
ous; and,  second,  that  the  county  attorney 
went  out  of  the  record  and  talked  about 
things  that  were  not  In  the  record. 

[E]  Another  biU  recites  that  Merlditb,  be- 
ing sworn,  states:  He  was  in  the  jury  room 
that  tried  defendant  in  this  cause.  That  he 
was  foreman  of  the  jury.  "I  rememlier 
while  we  were  out  considering  the  case  that 
Mr.  Ferguson,  one  of  the  jurors,  stated  that 
some  time  ago  he  was  deputy  sheriff  in  this 
county,  and  that  he  got  well  acquainted  with 
defendant  That  she  gave  them  lots  of  trou- 
ble, and  that  she  was  a  bad  character.  That 
the  other  officers  went  to  her  house  in  Bock- 
wall  county  and  come  mighty  near  catching 
them  gambling.  That  he  made  other  re- 
marlES  about  what  he  knew  of  defendant 
That  he  could  not  remember  what  they  were. 
That  same  did  not  Influence  him  in  his  ver- 
dict That  he  believed  that  at  time  remarks 
were  made  that  the  jury  had  voted  her  guilty, 
but  had  not  voted  the  penalty.  That  some 
of  the  jurors  wanted  to  fine  her  $100."  C. 
O.  Ferguson,  being  sworn,  testified:  "I  was 
on  the  jury  that  tried  defendant  in  this  < 
I  remember  stating  to  jury  that  when  I 
deputy  sheriff  I  went  to  this  house  of  defend- 
ant, and  we  liked  to  have  caught  them  gam- 
bling; that  I  knew  defendant  and  she  was 
a  touirh  character.  This  was  after  we  bad 
voted  her  guilty.  I  made  the  statement  la. 
the  jury  room  to  the  jury,  but  it  did  not  in- 
fluence any  of  them.    We  had  not  voted  tta» 
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penalty  at  the  time  I  made  the  statement. 
We  had  agreed  not  to  say,  anything  about  me 
saying  that  In  Jnry  room."  This  was  urged 
in  connection  with  the  motion  for  new  trial. 
The  statute  prohibits  the  reception  of  testi- 
mony after  the  jury  has  retired  to  consider 
of  their  verdict  This  is  made  by  statute 
a  ground  for  new  trial.  Tltis  testimony 
seems  to  be  pretty  much  along  the  same  line 
as  the  county  attorney's  argument.  We  call 
attention  to  these  matters  so  tliat  they  wiU 
not  occxir  in  the  trial  of  other  cases.  Our 
statutes  were  solemnly  passed  by  the  Legisla- 
ture, or  supiwsedly  so  at  least,  for  observ- 
ance, and  the  legislative  department  had 
tike  authority  to  enact  this  legislation  and  de- 
mand respect  and  obedience  to  such  enact- 
ment by  all  the  constituted  anthority  of  the 
state.  The  courts  will  take  due  notice  and 
govern  themselves  in  obedience  to  the  legis- 
lative will  where  they  have  authority  to  en- 
act snch  legislation.  We  hope  these  matters 
will  cease  to  occur  in  the  trial  of  cases. 
'  The  judgment  is  reversed,  and  the  cause 
la  remanded. 


DAWSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  19, 

1913.    Behearing  Denied  Dec.  17,  1913.) 

1.  HoMiciDK  (§  260*)— SnrETCiBNCT  or  Evi- 

DXNCK— MaNSLADGHTBR. 

Evidence,  on  a  trial  for  homicide  commit- 
ted with  a  knife  in  a  fight,  held  sufficient  to 
rapport  a  conviction  for  manslaughter. 

[Ea.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  H  516-517;  Dec.  Dig.  |  250.»J 

2.  HouidDs   ({  63*>— Dkobkk   or  OrraNSX— 
Manblauohteb. 

Where,  in  a  fight  between  accused  and  de- 
ceased, deceased,  who  had  no  weapon,  had  ac- 
coaed  down,  but  voluntarily  got  off  of  him  when 
accused  called  for  help,  and  two  other  encoun- 
ters were  then  caused  by  accused  continuing 
the  quarrel,  and,  when  one  knife  was  taken 
away  from  him,  opening  another,  and  advanc- 
ing on  deceasad  with  a  threat  to  cut  his  throat, 
die  fact  that  he  waa  a  smaller  man  than  de- 
ceased did  not  reduce  the  grade  of  the  offense 
below  manslaughter. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  H  86,  87;   Dec.  Dig.  i  63.*] 

3.  HoiaoiDB  ({  196*)  —  Evidence  —  Aniassi- 
BnjTr. 

On  a  trial  for  homicide,  where  accused 
contended  that  he  acted  in  self-defense,  and 
that  if  not  as  the  knife  he  used  was  not  a 
deadly  weapon  per  se,  he  was  guilty  of  no  high- 
er grade  of  offense  than  aggravated  assault 
the  testimony  of  a  physician  as  to  the  location 
and  extent  of  the  various  wounds  inflicted  on 
deceased  was  admissible  on  the  issue  of  wheth- 
er an  intent  to  kill  waa  manifest  from  the  mode 
and  manner  of  the  use  of  the  knife,  though  it 
had  already  been  proved  that  deceased  died 
from  wounds  inflicted  by  accused. 
_[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f{  286,  287  ;  Dec.  Dig.  |  156.*] 

4.  HoitioiDB    (S    174*)— Evidbnce— Dkclaba- 

TIOHS  OP  iNJtniED  Pabtt. 

On  a  trial  for  homicide  committed  in  a 
fight  evidence  that  deceased,  after  receiving  the 
latal  injuries,  and  while  being  taken  to  a  doc- 


tor, asked  where  "the  son  of  a  bitch"  (meaning 
accused)  was,  was  properly  excluded,  since  it 
would  have  shed  no  light  on  the  actions  of  ei- 
ther party  during  the  difficulty. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  359-871 ;   Dec.  Dig.  t  174.*] 

5.  Cbiminal  Law  (§  866*)— Conduct  of  Juby 
—Manner  op  Abbiving  at  Verdict. 

That  some  of  the  jurors,  after  it  was  as- 
certained that  the  jury  were  unanimous  in  find- 
ing accused  guilty  of  manslaughter,  but  dis- 
agreed as  to  the  punishment,  added  up  tlie  num- 
ber of  years  each  desired  to  inflict,  and  that 
the  result  so  obtained  was  subsequently  agreed 
upon  as  the  verdict,  did  not  render  the  verdict 
one  arrived  at  by  lot  within  the  meaning  of  the 
statute,  where  there  was  no  previous  agreement 
to  abide  the  result,  and  such  punishment  was 
agreed  upon  only  after  much  further  discussion, 
and  after  the  taking  of  several  ballots. 

[B^.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  2063;    Dec  Dig.  §  866.*] 

6.  CBnrtRAi.  Law  (|  885*)—Tbiai/— Suspen- 
sion or  Sentence— SuBuiBBioN. 

That  the  court  at  accused's  request  sub- 
mitted the  question  of  suspending  the  sentence, 
and  that  the  jury  made  no  recommendation  or 
return  on  that  issue,  did  not  present  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2108;  Dec.  Dig.  |  885.*] 

Appeal  from  District  Court,  Mitchell  Coun- 
ty;  W.  W.  Beau,  Judge. 

Jim  Dawson  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed 

W.  A.  Anderson,  of  San  Angelo,  and  L.  W. 
Sandusky,  of  Colorado,  for  appellant  C.  H. 
liSne,  Asst  Atty.  Q&i.,  for  the  States 

HARPER,  J.  This  is  the  second  appeal  in 
this  case;  the  opinion  on  the  former  appeal 
being  reported  in  155  S.  W.  266.  The  case 
being  reversed,  he  was  tried  again,  and  again 
convicted  of  manslaughter. 

[1 ,  2]  The  evidence  is  recited  in  brief  form 
in  the  former  opinion ;  but  as  appellant  In- 
sists that  the  evidence  is  insufficient  to  con- 
vict we  will  state  the  evidence  a  little  fuDer 
as  to  the  state's  witness  J.  H.  Williams.  It 
having  been  shown  that  appellant  had  had  a 
quarrel  tiiat  morning  in  which  appellant 
cursed  deceased,  claiming  that  he  had  told 
a  lie  on  him,  when  deceased  said  that  it  was 
not  him  who  lied.  Sul>sequently  they  I>oth 
went  to  the  gravel  pit  to  haul  sand,  when 
deceased  approached  appellant  and  said  "he 
guessed  it  was  about  time  for  them  to  settle 
their  Uttle  trouble."  Appellant  repUed,  "AU 
right"  pulled  oft  his  gloves,  and  went  meet- 
ing deceased ;  they  met  and  fought  deceased 
getting  appellant  down,  when  he  called  for 
Williams  to  pull  deceased  off.  At  this  deceas- 
ed got  off.  of  him,  when  the  quarrel  was  re- 
newed, appellant  having  a  knife  in  his  hands ; 
deceased  knocked  it  out  of  his  hands,  when 
they  again  fought  deceased  again  getting 
appellant  down  on  the  ground.  Appellant 
again  called  to  Williams  to  pull  deceased  off 
of  him,  when  deceased  again  got  off  of  appel- 
lant. The  quarreling  continued,  but,  Wil- 
liams said,  had  quieted  down,  when  appel- 
lant remarked,  "I  am  a  damn  good  notit>n 
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to  cut  your  throat,"  In  an  angry  tone,  speak- 
ing as  If  he  meant  it  Deceased  replied  for 
bltn  not  to  do  that ;  that  he  could  not  afford 
to  do  It,  and  commenced  backing,  when  ap- 
pellant advanced  on  him  with  an  open  knife 
in  his  hands,  and  when  appellant  got  near  to 
deceased,  deceased  struck  appellant  with  his 
fist  and  knocked  him  back.  They  then  again 
began  to  fight,  when  appellant  inflicted  the 
knife  wounds  which  resulted  in  the  death  of 
deceased.  Deceased  at  no  time  had  any 
weapon  of  any  kind,  while  it  appears  that 
appellant  was  armed  with  two  knives.  This 
certainly  would  support  a  verdict  of  mari- 
slanghter,  if  tlie  lury  believed  that  appellant 
had  the  Intent  to  kill,  or  the  knife  from  the 
mode  and  manner  of  its  use  was  calculated 
to  produce  death.  Williams  says  that,  after 
deceased  had  gotten  off  appellant  twice,  the 
cursing  kept  on;  Dawson,  appellant,  doing 
the  most  of  it  Under  such  circumstances, 
it  would  be  immaterial  that  appellant  was 
the  smaller  man.  At  least,  after  the  first  en- 
counter, when  deceased  had  voluntarily  got- 
ten off  of  him  when  appellant  called  for 
help,  two  other  encounters  were  produced  by 
appellant  continuing  tfie  quarrel,  and,  when 
one  knife  was  taken  away  from  him,  he  open- 
ed another,  and  advanced  on  deceased  with 
the  threat  he  bad  a  good  mind  to  cut  bis 
throat 

[3]  Dr.  WilUs  R.  Smith  testified  he  examin- 
ed the  body  of  deceased  and  said:  "The 
wounds  I  found  were  on  the  anterior  surface 
of  the  body,  on  the  front  surface  of  the  body, 
between  the  fifth  and  sixth  ribs ;  just  below 
the  nipple  on  the  left  side,  there  was  a  stab 
or  punctured  wound  about  an  Inch  or  an 
inch  and  a  lialf  in  length;  Just  below  that, 
between  the  seventh  and  eighth  ribs,  there 
was  a  wound  that  went  to  the  rib  about  2 
Inches  in  length;  over  the  anterior  surface 
of  the  belly,  over  the  region  of  the  liver,  there 
were  two  cuts,  the  principal  one  being  the 
longer  one  of  the  two,  about  2%  inches,  the 
lower  one  being  about  2  inches,  the  lower  one 
bdng  tlirough  the  abdominal  cavity,  cutting 
about  the  same  length  into  the  liver,  being 
a  very  shallow  wound  into  the  liver.  On  the 
left  hand,  over  the  ribs,  over  the  abdominal 
cavity,  there  was  one  that  went  into  the  ab- 
dominal cavity,  but  not  into  the  intestines; 
over  the  right  groin  there  was  also  a  wound 
there,  and  a  wound,  the  one  on  the  back, 
which  was  nothing  but  a  skin  wound,  reaching 
from  the  point  of  this  shoulder  [indicating] 
around  under  the  shoulder  blade  [indicating], 
cufl  through  the —  underneath  and  through 
the  skin ;  yes,  sir.  That  was  in  the  direction 
of  the  shoulder  blade.  There  were  none  of 
his  intestines  cut  at  all,  there  was  a  cut  in 
the  liver,  Just  a  casual  wound,  but  there  were 
no  wounds  at  all  in  the  intestines.  The  first 
wound  which  I  described,  the  depth  of  that 
wound,  it  punctured  into  and  went  into  the 
heart  sack,  and  went  clear  through  the 
heart  cavity,  the  outside  of  the  heart  into 
the  heart  cavity.    As  to  what  was  the  depth 


of  that  wound  into  the  heart  the  heart  of 
itself,  is  about  ordinarily  about  five-elgbths 
of  an  inch  •  •  •  and  then  there  is  the 
abdominal  wall  that  It  had  to  go  through  it 
and  into  the  pockets  of  the  heart  The  ab- 
dominal wall  there,  I  should  say,  is  an  ln«>b, 
or  an  inch  and  a  quarter — the  chest  wall 
there;  that  is  the  only  spot  where  the  heart 
comes  against  the  chest  wall,  where  you  can 
feel  the  heart  beat ;  the  depth  of  that  would 
then  be  about  an  inch  and  five-eighths.  That 
was  a  fatal  wound;  It  punctured  into  the 
heart  and  the  heart  just  simply  bled  itself 
to  death.  The  wound  that  I  have  described 
on  the  liver  wasn't  fatal  at  all,  there  was 
nothing  about  it  that  would  have  been  seri- 
ous. None  of  the  other  wounds  were  fatal, 
except  the  wound  in  the  heart  Let's  see, 
there  were  one,  two,  three,  four,  five,  six, 
seven — seven  wounds  in  alL  I  have  not 
thought  about  it  since  tliat  time,  since  a  year 
ago."  Appellant  objected  to  this  testimony, 
on  the  ground  that  the  testimony  before  Dr. 
Smith  was  called  already  proved  that  deceas- 
ed died  from  wounds  inflicted  by  appellant; 
that  such  testimony  would  prejudice  the  jury 
against  appellant  Appellant's  contention  on 
the  trial  was:  First  tliat  he  acted  in  self- 
defense  ;  and  secondly.  If  not  in  self-defense, 
then  the  knife,  not  being  a  deadly  weapon 
per  se,  he  would  be  gruilty  of  no  higher  grade 
of  offense  than  aggravated  assault  Such  be- 
ing his  contention  in  the  case,  this  testimony 
was  admissible  on  the  issue  of  whether,  from 
the  mode  and  manner  of  the  use  of  the  knife, 
the  intent  to  kUl  was  manifest,  and  the  court 
did  not  err  in. admitting  it 

[4]  After  deceased  was  cut  he  requested 
Mr.  Williams  to  place  him  in  the  wagon  and 
carry  him  to  a  doctor.  Mr.  Williams  did 
this,  and  while  on  the  way  to  town,  asked 
Mr,  Williams,  "Where  is  the  so'n  of  a  bitch?" 
meaning  appellant  Appellant  desired  to  in- 
troduce this  qusere  in  evidence;  but  as  it 
was  some  time  after  the  difficulty,  and  could 
shed  no  light  on  the  action  of  either  of 
them  during  the  difficulties,  there  was  no  er- 
ror in  excluding  It 

[S]  Appellant  alleges  misconduct  of  the 
jury,  in  that  they  arrived  at  their  verdict  by 
lot  .  The  evidence  shows:  That  the  jury  at 
first  were  unanimous  in  finding  appellant 
guilty  of  manslaughter,  but  they  were  not 
in  accord  as  to  punishment  Some  favored 
five  years,  some  two  and  three,  and  one 
four,  years'  Imprisonment  That  several  bal- 
lots were  taken.  Some  added  up  the  number 
of  years  each  desired  to  inflict  aud  a  result 
of  S%  years  obtained.  All  the  jury  say  there 
was  no  previous  agreement  to  abide  by  the 
result  That  when  the  result  was  obtained, 
all  the  jury  would  not  at  first  agree  to  it 
some  still  contending  for  five  years,  but  that 
finally  they  agreed  to  3%  years.  This  is  not 
arriving  at  a  verdict  by  lot  within  the  mean- 
ing of  our  Code.  There  must  have  been  s 
previous  agreement  to  abide  the  result  and 
the  evidence  must  show  they  felt  bound  by  it 
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and  for  this  reason  seceded  to  the  result 
The  evldoice  in  this  case  discloses  there  was 
no  sach  agreement,  and  an  agreement  obtain- 
ed only  after  much  discussion  and  several 
ballots  had  been  taken  after  the  addition  had 
been  made. 

Tliere  was  no  erldenoe  calling  for  a  charge 
that  "If  defendant  approached  deceased  to 
demand  an  explanation,"  etc.  The  evidence 
excludes  the  idea  that  the  meeting  was 
brought  on  this  way  at  the  time  death  was 
inflicted. 

[I]  Tbe  fact  that  the  court,  at  the  request 
of  appellant,  submitted  the  question  of  sus- 
pendins  the  sentence,  and  the  jury  did  not 
recommend  it,  nor  make  any  return  on  that 
issue,  presents  no  error. 

We  have  carefully  considered  tiie  record, 
and  each  ground  of  error  assigned,  and,  there 
beine  no  error,  the  judgment  is  affirmed. 


COWLBX  ▼.  STATE. 
(Court  of  Criminal  Appeals  ot  Texas.    Dee.  8, 

1.  iKTOxiCATino  LiQUOBS  ({  233*)— CsnaRAi. 

PBOBEOlmONS— EVIDKNOX. 

On  a  trial  for  wiling  intoxicating  liqaora 
in  prohibition  territory,  evidence  as  to  the  re- 
ceipt by  accused  of  Bbipments  of  liquor  al>out 
and  prior  to  the  time  of  the  alleged  sale  was  ad- 
missible to  show  his  possesaion  of  tbe  article  al- 
lowed to  have  been  aold. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnors,  Cent  Dig.  if  293-297,  298^ ;  Dec. 
Dig.  I  233.*] 

2.  Crzminai.  Law  (|  838*>— Evidekcb. 

On  a  trial  for  selling  a  half  pint  of  whisky 
in  prohibition  territory,  where  the  state  showed 
the  receipt  by  accused  of  shipments  of  wiiiaky 
about  and  prior  to  the  time  of  the  alleged  sale, 
the  waybills  for  which  described  the  sbipments 
as  a  specified  ntmiber  of  quarts  and  pints,  the 
testimony  of  the  express  agent  that  he  had  ex- 
amined sbipments  so  marked,  addressed  to  other 
parties,  and  found  them  to  contain  half  pint 
bottles  should  have  been  excluded,  though,  if  he 
had  examined  any  of  tbe  shipments  addressed  to 
accoaed  and  found  such  condition  to  exist,  he 
could  BO  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  752,  753.  755,  756,  787,  788, 
801,  855;    Dec  Kg.  |  338.*] 

3.  INTOXIOATING  LlQUOBS  (§  233*)— CBiiawAi. 
PBOSKCUTIONS— BVIDXNCE. 

On  a  trial  for  selling  intoxicating  liquor  in 
prohibition  territory,  where  accused  testified 
that  he  was  asked  by  the  prosecuting  witness  to 
get  him  some  whisky  from  D,  and  that  he  did 
to,  it  was  error  to  exclude  eviaence  of  a  witness 
that  accused.  Just  prior  to  the  alleged  sale,  ask- 
ed him  if  he  knew  where  D.  was,  telling  him 
that  he  wished  to  get  some  whisky  from  D.  for 
a  sick  person,  that  he  directed  accused  to  D., 
and  that  accused  left  in  tliat  direction,  and  im- 
mediately thereafter  delivered  a  half  pint  of 
whisky  to  the  prosecuting  witness,  since  this 
Tould  have  strongly  supported  accused's  theory. 
.  .[Bd.  Note.— Fw  other  owes,  see  Intoxicating 


Uiuor^Cent  Dig.  {{  293-297,  298% ;    Dec 
i.  Csnaif  Ai.  Law  (i  814*)— InBTBUonoNs  — 

CoNFOBiaTT  TO  EVIDKITCK. 

On  a  trial  for  selling  intoxicating  liquors 
in  proMbition  territory,  where,  though  accused 


testified  that  he  procured  a  half  pint  of  whisky 
from  D.  for  the  prosecuting  witness,  there  was 
no  evidence  that  in  doing  so  he  was  D.'s  agent 
an  instruction  that  if  he  unlawfully  sold  such 
liquor  as  the  agent  of  D.  he  was  guilty,  was  im- 
properly given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1821, 1833,  1839,  1860,  1865. 
1883.  1890,  1921,  1979-1986, 1987 ;  Dec  Dig.  | 
814.*] 

6.  IKTOXIOATINO  LiquoBS  (I  169*)— CBnniTAi. 
PbOSBCUTIONS— SaLXS— AOTINO  AS  PxmoHAS- 

xb'b  Aoknt. 

A  person  who  was  not  interested  in  a  sale 
of  whisky  at  the  time  of  the  prosecuting  witness' 
demand  therefor  and  ite  duivery  to  him,  but 
who  merely  acted  as  such  witness'  agent  in  pro- 
curing tbe  whisky  was  not  guilty  of  selling  it. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ff  187,  188;  Dec  Dig.  i 
169.*J 

Appeal  from  District  Oourt,  Bowie  Coim- 
ty ;  H.  F.  O'Neal,  Judge. 

John  Cowley  was  convicted  of  selling  In- 
toxicating liquors  In  prohibition  territory, 
and  he  appeals.    Beversed  and  remanded. 

J.  S.  Crumpton,  ot  New  Boston,  for  appel- 
lant C.  E.  Lane,  Asst  Atty.  Gen.,  for  die 
State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  aelUng  intoxicating  liquors 
In  prohibition  territory,  and  bis  punishment 
assessed  at  one  year's  confinement  in  the 
penitentiary. 

Appellant  earnestly  insists  that  the  evi- 
dence in  this  case  will  not  sustain  a  convic- 
tion. To  this  we  cannot  agree,  but  think  the 
evidence  offered  in  behalf  of  the  state  ample 
to  Justify  a  conviction,  but,  as  It  will  be  nec- 
essary to  reverse  the  case  on  other  grounds, 
we  will  not  give  It  In  detail,  nor  discuss  It 
farther. 

{1,  n  The  state  proved  by  the  agent  of  the 
express  company  at  New  Boston  that  appel- 
lant received  and  receipted  for  the  following 
shipments  of  liquor  about  and  prior  to  the 
time  he  is  charged  with  having  made  a 
sale  in  this  case:  October  12,  12  quarts  of 
whisky;  October  13,  12  qnarts  of  whisky; 
October  19,  12  quarts  of  whisky;  October 
20,  12  quarts  of  whisky;  October  26,  120 
pints  of  beer ;  November  4,  24  pints  of  whis- 
ky; November  13,  12  quarts  of  whisky; 
November  21,  24  pints  of  whisky.  This  testi- 
mony was  objected  to.  This  question  has 
often  been  before  this  court  but  finally  it  was 
determined  that  it  was  admissible  to  show 
that  appellant  was  In  possession  of  the  article 
alleged  to  have  been  sold.  See  Wagner  v. 
State,  53  Tex.  Cr.  R.  307, 109  S.  W.  169 ;  Star- 
beck  V.  State,  53  Tex.  Cr.  R.  192,  109  S.  W. 
162;  Myers  v.  SUte,  62  Tex.  Cr.  R.  558,  108 
S.  W.  392.  Since  the  rendition  of  those  opin- 
ions this  has  been  the  unbroken  line  of  de- 
dsions  In  this  court  and  is  no  longer  an 
open  question.  However,  after  proving  the  re- 
ception of  this  liquor,  as  the  evidence  offer- 
ed In  behalf  of  the  state  showed  the  sale  ot 
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only  one-balf  idnt,  the  state  was  permitted 
to  show  by  the  express  agent  that,  altitoagh 
the  waybills  showed  quarts  and  pints  of 
whisky  received,  yet  he  bad  occasion  in  the 
past  to  examine  some  packages  thus  marked, 
and  they  would  really  contain  pint  and  half 
pint  bottles.  He  was  asked  If  he  had  examin- 
ed any  packages  received  by  appellant  and 
found  this  condition  to  exist,  and  he  answer- 
ed, "No."  We  do  not  think  that  what  he 
found  In  packages  addressed  to  otber  people, 
and  with  which  appellant  is  In  no  way  shown 
to  have  had  any  connection,  was  admissible 
against  appellant,  and  the  court  erred  in  per- 
mitting the  witness  to  thus  testify.  If  be 
examined  packages  addressed  to  appellant 
and  found  such  condition  to  exist,  be  could 
so-  testify. 

[3]  Defendant  testified  that  the  proaecut 
ing  witness  had  approached  him  and  asked 
Iilm  to  get  him  some  whisky  from  Oliver 
Daniels,  and  that  he  did  procure  the  whisky 
from  Oliver  Daniels.  He  offered  to  prove  by 
Milam  Johnson  the  following  facts,  as  shown 
by  the  bill:  "That  on  or  about  3:30  or  4 
o'clock  on  the  day  of  the  alleged  sale,  defend- 
ant approached  witness,  and  asked  witness 
if  be  knew  where  Oliver  Daniels  was,  also 
stating  to  witness  that  be  wished  to  get 
some  whisky  from  Dani^s  for  an  old  negro 
who  was  sick.  That  witness  directed  defend- 
ant to  Daniels.  That  defendant  left  witness 
In  the  direction  of  Daniels.  And  that  imme- 
diately thereafter  the  defendant  delivered  to 
witness  John  Smith  one  half  pint  of  whisky." 
This  all  took  place  prior  to  the  alleged  sale, 
and  would  have  a  strong  tendency  to  sup- 
port appellant's  theory  of  the  case.  When  he 
testified  that  he  went  in  search  of  Oliver 
Daniels  and  got  the  whisky  from  him  and 
delivered  it  to  the  prosecuting  witness,  if 
Milam  Johnson  knew  as  a  fact  that  appel- 
lant was  searching  for  Oliver  Daniels,  and 
went  in  the  direction  where  Oliver  Daniels 
then  was,  and  immediately  thereafter  deliv- 
ered the  whisky  to  the  prosecuting  witness, 
we  cannot  understand  by  what  rule  of  law 
this  much  of  the  evidence  was  excluded,  and 
the  court  erred  In  doing  so. 

What  Oliver  Daniels  may  have  told  the 
witness  Tom  Morris  would  be  clearly  hear- 
say and  inadmissible,  and  the  court  did  not 
err  in  so  holding. 

[4,  6]  The  court  instructed  the  jury:  "If, 
however,  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  ttiat  the  defendant 
was  the  agent  of  Oliver  Daniels,  and  that  de- 
fendant unlawfully  sold  the  intoxicating  liq- 
uor described  in  tlie  indictment  to  Jobn 
Smith  as  such  agent  of  said  Daniels,  in  Bowie 
county,  Tex.,  on  or  about  November  23, 1912, 
then.  Id  that  event,  if  you  so  believe  beyond 
a  reasonable  doubt,  the  defendant  would  be 
guilty,  and  you  should  so  find."  As  there 
was  no  evidence  raising  the  issue  that,  if 
appellant  did  procure  the  whisky  from  Oliver 


Daniels,  he  was  Hie  agent  of  Daniels,  this 
part  of  the  charge  shoold  not  have  been  giiv- 
en ;  but,  under  the  facts  of  this  case,  the  is- 
sue was  correctly  presented  In  the  following 
special  charge,  requested  by  appellant:  "You 
are  instructed  the  law  to  be  that  If  defend- 
ant at  the  time  of  the  delivery  of  this  whisky, 
and  of  the  demand  therefor,  the  defendant 
was  not  interested  in  said  sale,  but  was 
merely  acting  at  the  time  as  agent  for  the 
purchaser  of  said  whisky,  yon  will  acquit 
him."  While  this  8i)ecial  charge  may  l>e 
said  to  have  been  BufiSdently  covered  by  the 
charge,  as  given,  if  the  above  excerpt  pre- 
senting the  reverse  of  the  special  charge  bad 
not  been  given,  yet,  as  there  was  no  evidence 
that  appellant  was  tbe  agent  of  Oliver  Dan- 
iels, tbe  charge,  as  given,  was  erroneous. 

The  remainder  of  the  motion  for  a  new 
trial  presents  no  error. 

Reversed  and  remanded. 


JAtfES  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     Dee.  3, 
1913.) 

1.  SsotjcTioN  (1 60*)— InsTBUcnona— CoBBOB- 

OBATION  or  FEMALE. 

On  a  trial  for  seduction,  an  instruction  tiiat 
no  oonvictioa  could  be  tiad  upon  the  testimony 
of  the  female  alleged  to  have  been  seduced,  nn- 
less  corroborated  by  other  evidence  tending  to 
connect  accused  with  the  offense  charged,  that 
the  corroborative  evidence  need  not  be  direct 
and  positive,  independent  of  tbe  prosecutrix, 
that  such  facts  and  circumstances  as  tended  to 
support  her  testimony,  and  which  satisfied  the 
jury  that  she  was  worthy  of  credit  as  to  the 
facts  essential  to  constitute  the  offense,  were 
sufficient,  and  that  it  was  for  tbe  jury  to  say 
from  all  tbe  facts  and  circumstances  in  evidence 
whether  she  had  been  sufficiently  corroborated, 
was  erroneous,  and  the  court  should  have  charg- 
ed that  the  jnnr  must  find  that  her  testimony 
was  trne,  and  also  find  that  there  was  evidence, 
independent  of  her  testimony,  tending  to  con- 
nect accused  with  the  commission  of  the  offense. 
[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  SI  89-92;   Dec.  Dig.  §  50.»] 

2.  SBDUCTION  (f  46*)— EVIDKHOB— COBBOBOBA- 
TION. 

On  a  trial  for  seduction,  there  must  be  some 
fact,  independent  of  the  testimony  of  the  pros- 
ecutrix, tending  to  connect  accus^  with  the  of- 
fense, to  justify  a  conviction. 

[Ed.    Note.— For  other   cases,   see   Seduction, 
Cent.  Dig.  §§  83-86;  Dec.  Dig.  J  46.*1 

3.  Seduction  (|  46*)— EviDBXiCE— Oobboboba- 

TION. 

On  a  trial  for  seduction,  letters  purporting 
to  hare  been  signed  by  accused  did  not  corrob- 
orate the  testimony  of  prosecutrix,  where  there 
was  no  testimony  except  hers  to  show  tliat 
they  came  from  accused. 

[Ed.   Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  §{  83-«6;   Dec.  Dig.  |  46.*] 

4.  Cbiminal   Law    (fj    763,    764*)— Instbuc- 

TIONB— WkIOHT  or  EVIDENCK  —  COBBOBORA- 
TION. 

On  a  trial  for  seduction,  where  there  was 
no  evidence  except  the  testimony  of  prosecutrix 
to  show  that  letters  purporting  to  have  been 
written  by  accused  came  from  him,  as  instruc- 
tion that  if  the  jury  found  that  she  testified  that 
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she  received  nch  letten  from  acenacd  and  that 
he  wtot«  them,  bat  ihoold  further  find  that 
there  were  no  other  facts  ahowiog  that  accused 
wrote  them  except  prosecutrix's  testimony,  then 
the  letters  woald  not  be  sufficient  to  oorroborate, 
if  they  did  ODrroborate,  her  testimony,  and  that, 
unless  they  found  other  facts  outside  of  her  tes- 
timony and  the  letters  tending  to  connect  ac- 
cused ^th  the  offense,  they  should  acquit,  was 
erroneous,  as  it  was  oa  the  weight  of  the  evi- 
dence, assumed  that  the  prosecnteiz's  testimony 
98  to  the  letters  was  true,  permitted  the  jury  to 
judge  for  themselves  whether  they  would  con- 
sider the  lettets  as  corroborative,  and  allowed 
them  to  consider  the  letters,  though  not.  iden- 
tified by  other  evidence  than  that  of  prosecutrix, 
in  connection  with  other  evidence,  in  determin- 
ing the  sufficiency  of  the  corroboration. 

[Ed.    Note. — ^For   other   cases,    see    Criminal 
Law,  C«»t.  Dig.  H  1781-1748,  1752, 1768,  1770 ; 
Dec.  Dis.  H  768,  764.*] 
5.  Seddction  (I  60*>— IiiBEBuanoirs— CoBBOB- 

OBATION. 

On  a  trial  for  seduction,  there  was  no  evi- 
dence, except  the  prosecutrix's  testimony,  to 
show  that  letters  in  evidence  came  from  accused. 
The  court  charged  that  if  she  testified  that  she 
received  such  letters  from  accused  and  that  he 
wrote  them,  but  the  Jury  should  find  that  there 
were  no  other  facts  showing  that  he  wrote  them, 
then  tbey  woaU  not  be  mficient  alone  to  oor- 
roborate her  testimony;  that  unless  then  were 
other  facts,  ont^de  of  her  testimony  and  the 
letters,  tending  to  connect  accused  with  the 
crime,  they  should  acquit;  that  If  they  should 
find  that  tliefe  weie  other  facts  showing  that 
accused  wrote  the  letters,  and  if  the  letters  cor- 
roborated her  testimony,  they  might  be  consider- 
ed for  that  pnrpoae ;  and  that  if  they  should  not 
consider  the  fettets  as  corroboranve  evidence 
but  should  find,  beyond  a  reasonable  doubt,  that 
accused,  by  promise  to  marry,  seduced  the  pros- 
ecutrix, and  that  her  testimony  bad  been  cor- 
roborated by  other  evidence,  outside  of  the  let- 
ters, connecting  accused  with  the  offense,  they 
should  convict  It  refused  an  instruction  that 
the  prosecutrix  must  be  corroborated  by  testi- 
mony other  than  her  own  tending  to  connect  ac- 
cused with  the  offense,  and  that,  unless  the  jury 
found  from  testimony,  other  than  that  of  pros- 
ecutrix, that  accused  wrote  the  letters,  then 
they  alone  would  not  famish  the  corroboration 
required  to  warrant  a  conviction.  Beld,  that 
the  instructions  given  were  erroneous,  and  that 
requested  improperly  refused,  since  the  jury 
should  have  been  pointedly  told  that  the  letters 
could  not  be  used  as  corroborative  evidence  un- 
less there  was  evidence,  independent  of  that  of 
prosecntiix,  tending  to  show  that  accused  wrote 
them,  and  that  she  could  not  be  corroborated  by 
her  own  statements  r^arding  them. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent.  Dig.  H  80-92;   Dec.  Dig.  {  BO.*] 

Appeal  from  District  Court,  Wood  County: 
B.  W.  Simpson,  Judge. 

I^nch  James  was  convicted  of  seduction, 
and  be  appeals.    Reversed  and  remanded. 

C.  O.  James,  of  Sulphur  Springs,  and  Jones 
k  Jones,  of  Mlneola,  for  appellant  C.  B. 
Lane,  Asst  Atty.  Oen.,  for  tbe  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  seduction;  bis  punishment  beliif  assessed 
at  eight  years'  conflnemoit  in  the  penlten- 
tlaiy.  The  application  for  continuance  will 
not  be  discussed  In  view  of  the  reversal  of 
the  Judgment  Tbe  evidence  may  be  obtained 
upon  another  triaL 

[1,2]  Tl>e  court  cliarged  the  Jury:    "Tbe 


law  provides  that  In  prosecutions  for  sedno- 
tion,  under  tbe  provisions  of  tbe  Penal  Code,^ 
tbe  female  alleged  to  hare  been  seduced  shall 
be  permitted  to  testify,  but  no  conviction 
shall  be  had  upon  the  testimony  of  tbe  said 
female,  unless  the  same  is  corroborated  by 
other  evidence  tending  to  connect  tbe  defend- 
ant with  tbe  ofCense  charged.  Tou  are,  bow- 
ever,  Instructed  that  tbe  corroborative  evi- 
dence need  not  be  direct  and  positive,  inde- 
pendent of  tbe  prosecutrix,  Cora  Tucker,  but 
such  facts  and  drcumstances  as  tend  to  sup< 
port  her  testimony,  and  which  satisfy  tbe 
Jury  that  she  is  worthy  of  credit  as  to  the- 
facts  essential  to  constitute  the  ofCense  of 
seduction,  as  defined  and  explained  in.thl!)' 
charge,  wUl  fulfill  the  requirements  of  the 
lAw  as  to  corroboratloD,  and  it  is  for  you  to- 
ssy from  all  the  facts  and  circumstances  in 
evidence  before  you  whether  she  has  been 
sufficiently  corroborated."  It  Is  urged  that 
this  charge  la  on  the  weight  of  the  evidence 
and  assumes  that  the  testimony  of  tbe  prose- 
cutrix is  tru&  It  does  not  first  require  tbe 
Jury  to  believe  tbe  testimony  of  the  prose- 
cutrix true,  and  that  she  be  corroborated  by 
other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  ofCense;  and 
the  court  nowhere  in  its  main  charge  makes 
such  requirement  of  the  Jury.  That  this 
diarge  also  instructs  tbe  Jury  to  consider  tbe 
oorroboratlTe  evidence  in  satisfying  their 
minds  as  to  whether  the  prosecutrix  i& 
worthy  of  credit  It  Instructs  the  Jury  that 
they  might  apply  the  corroborative  evidence 
to  her  and  not  to  tbe  defendant,  whereas 
the  law  requires  that  the  corroborative  evi- 
dence should  relate  to  the  guilt  of  defendant 
and  not  to  her  testimony  to  show  whether 
she  is  worthy  of  credit,  and  that  it  Is  fur- 
ther erroneous  in  that  It  leaves  tbe  Jury  free 
to  consider  the  question  of  corroboration  In 
connection  with  tbe  testimony  of  prosecutrix, 
as  though  her  testimony  could  be  considered 
In  deciding  upon  necessary  corroboration. 
This  charge  is  erroneous.  The  court  should 
have  charged  the  Jury  that  they  must  find  tbe 
testimony  of  the  prosecutrix  true,  and  in  ad- 
dition tbey  must  find  there  was  evidence, 
Independent  of  her  testimony,  tending  to  con- 
nect tbe  defendant  wltb  tbe  commission  of 
the  offense.  If  committed.  The  criterion,  as 
we  understand  our  law  of  corroboration,  1» 
that  there  must  be  some  fact,  independent  of 
her  testimony,  which  tends  to  connect  the 
defendant  wltb  the  offense  committed.  This 
charge  Is  not  in  accord  with  the  well-settled 
mle  of  Jurisprudence  of  this  state.  See 
CampbeU  v.  State,  67  Tex.  Cr.  R.  302,  123  S. 
W.  583;  Lemmons  v.  State,  68  Tex.  Cr.  R. 
260,  125  8.  W.  400;  Oarlas  v.  State,  48  Tex. 
Cr.  R.  451,  88  S.  W.  345.  This  Is  a  sufficient 
number  of  cases  to  dte  on  this  proposition. 

[)-E]  Complaint  is  made  that  the  court 
erred  in  admitting  certain  letters  purporting 
to  have  been  signed  by  appellant  We  are  of 
opinion  under  tbe  attendant  circumstances. 
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that  tbese  letters  were  admissible  for  wbat 
they  were  worth,  bat  they  did  not  afford  any 
corroboration  of  the  prosecutrix,  as  shown 
by  this  record.  There  is  no  evidence,  out- 
side of  hers,  to  show  these  letters  ever  came 
from  the  defendant.  Carrens  v.  State,  77 
Ark.  16,  91  S.  W.  30;  Smith  v.  State,  58  Tex. 
Cr.  R.  106,  124  S.  W.  919;  Bishop  r.  State, 
161  S.  W.  821.  In  this  connection  the  court 
charged  the  Jury:  "If  you  shall  find  that 
Cora  Tucker  testified  that  she  received  from 
the  defendant  certain  letters,  which  have 
been  Introduced  In  evidence,  and  that  the 
defendant  wrote  them,  but  if  yon  shall  fur- 
ther find  that  there  are  no  other  facts  and 
circumstances  in  evidence  which  shows  that 
defendant  did  write  the  letters,  except  the 
testimony  of  Cora  Tucker,  then  you  ar6 
charged  that  the  letters  would  not  be  suffi- 
cient within  themselves  and  alone  to  cotr- 
roborate,  if  they  do  corroborate,  her  testi- 
mony; and,  unless  yon  find  there  are  other 
facts  and  circumstances  In  evidence  outside 
of  her  testimony  and  the  letters  which  tend 
to  connect  the  defendant  with  the  commission 
of  the  offense  charged,  you  will  acquit  Or 
if  you  shall  find  that  there  are  facts  and  cir- 
cumstances in  evidence  which  show  that  the 
defendant  wrote  the  letters  introduced  in  evi- 
dence, and  if  you  find  such  letters  do  cor^ 
roborate  Cora  Tucker's  testimony,  you  may 
consider  them  for  that  purpose.  If,  under  the 
foregoing  instructions,  yon  shall  not  consider 
the  letters  as  corroborative  evidence,  yet  if 
you  find,  beyond  a  reasonable  doubt,  that  the 
defendant,  by  promise  to  marry,  did  seduce 
and  have  carnal  knowledge  of  Cora  Tucker, 
as  charged,  and  that  the  testimony  of  Cora 
Tucker  has  been  corroborated  by  other  evi- 
dence, outside  of  the  letters,  which  tends  to 
connect  the  defendant  with  the  commission 
of  the  offense,  you  will  convict" 

Various  objections  are  urged  to  these 
charges.  To  the  first  clause  of  the  charge  it 
is  urged  it  is  on  the  weight  of  the  evidence, 
permitted  the  Jury  to  Judge  for  themselves 
whether  they  would  consider  the  letters  as 
corroborative,  and  because  the  court  told  the 
jury  that  said  letters  would  not  be  sufBdent 
"within  themselves  and  alone  to  corroborate^ 
If  they  do  corroborate,  her  testimony,"  when 
In  truth  and  in  fact  If  they  had  not  been 
corroborated  by  some  other  witness  than  that 
of  prosecutrix,  they  could  not  be  considered  at 
all  as  corroborative  of  the  testimony  of 
prosecutrix,  because  an  accomplice  cannot 
corroborate  herself.  It  is  contended,  under 
this  paragraph  of  the  charge,  the  Jury  was  in 
effect  told  that  though  the  letters  were  not 
identified  by  other  evidence  than  that  of 
Cora  Tucker,  yet  they  might  link  in  the  letters 
with  other  evidence  in  the  case,  so  to  speak, 
in  determining  the  sufficiency  of  the  cor- 
roboration. This  paragraph  assumes  what 
prosecutrix  testified  about  the  letters  was 
tra&  We  are  of  opinion  these  criticisms  are 
correct 

To  the  second  clause  of  the  charge  it  Is 


urged  that  the  court  assumes  that  Oora  Tadc- 
er  testified  truthfully;  is  upon  the  weight  of 
the  evidence.  It  instructs  the  jury  that  they 
might  consider  certain  facts  testified  by  Cora 
Tucker  against  the  defendant;  that  the  court 
in  said  paragraph  nowhere  tells  the  Jury  that 
they  could  not  consider  the  letters  as  cor- 
roborative evidence  but  left  the  Jury  to  de- 
termine for  themselves  whether  they  regard- 
ed the  letters  as  corroborative  or  not  thereby 
giving  the  Jury  the  power  to  determine  the 
competency  of  the  evidence. 

As  to  the  third  clause  of  the  above-quoted 
charge  it  is  urged  that  it  is  confusing,  contra- 
dictory, uncertain,  and  on  the  weight  of  the 
evidence,  and  assumes  the  prosecutrix  testi- 
fled  truthfully,  etc.,  and  that  the  court  was 
in  error  in  not  informing  the  Jury  that  they 
could  not  consider  the  letters  at  all  as  cor- 
roborating the  testimony  of  the  prosecutrix 
Inasmuch  as  there  was  nothing  in  the  record 
to  corroborate  her  statement  in  regard  to 
the  letters.  Appellant  asked,  in  this  connec- 
tion, the  following  Instruction:  "The  law  re- 
quires that  the  prosecutrix.  Miss  Cora  Tuck- 
er, must  be  corroborated  by  other  testimony 
than  her  own  and  by  such  testimony  as  tends 
to  connect  the  defendant  with  the  commis- 
sion of  the  offense  with  which  he  is  charged, 
and,  unless  you  find  from  the  testimony, 
other  than  that  of  said  Cora  Tucker,  that 
the  defendant  wrote  her  the  letters  Intro- 
duced in  evidence,  then  In  sudi  event  the 
letters  within  themsdves  and  alone  would  not 
furnish  the  corroboration  which  the  law  re- 
quires In  order  to  warrant  a  conviction  of 
the  defendant"  This  was  refused,  and  im- 
properly so.  The  court  should  have  pointed- 
ly told  the  Jury  that  these  letters  could  not 
be  used  as  corroborative  evidence  of  the  tes- 
timony of  the  prosecutrix  tmless  there  was 
other  evidence,  independent  of  hers,  tending 
to  show  that  defendant  wrote  these  letters. 
This  record  does  not  show  corroboration  of 
the  prosecutrix,  as  we  understand  the  record 
on  this  question.  The  charges  given  by  the 
court  were  erroneous,  and  that  requested  by 
appellant  was  correct 

We  have  taken  up  these  charges  and 
thrown  them  together  in  a  general  way  so  as 
to  inform  the  trial  court  that  upon  another 
trial  the  Jury  must  be  pointedly  instructed 
that  prosecutrix  cannot  be  corroborated  by 
her  own  statements  in  regard  to  these  letters, 
and  that  in  order  to  show  these  letters  in 
any  way  corroborative  of  her  testimony,  it 
must  come  from  matters  and  things  outside 
of  her  statement  Curry  v.  State,  151  S.  W. 
319;  Bishop  v.  State,  151  S.  W.  821;  Smith 
▼.  State,  68  Tex.  Cr.  R.  106,  124  S.  W.  919; 
Carrens  v.  State,  77  Ark.  16,  91  S.  W.  30. 

Appellant  asked  special  instructions  in 
substance  that  unless  there  is  evidence  out. 
side  of  and  Independent  of  prosecutrix's  tend- 
ing to  connect  the  defendant  with  the  alleged 
seduction  or  act  of  Intercourse,  as  testified  by 
her,  on  18th  of  May,  1912,  the  Jury  should 
acquit    This  was  a  pointed  presentation  of 
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the  matter,  and.  In  onr  judgment,  tbls  charge 
should  have  been  given.  It  is  not  the  pur- 
pose of  this  opinion  to  go  over  the  testimony 
in  detail.  The  state's  case  in  brief  was  that 
made  by  prosecntriz  to  the  effect  that  on 
18th  of  May  he  asked  to  hug  and  kiss  her, 
whl(A  she  permitted,  and  In  a  few  moments 
he  requested  flnai  farors,  wUch  were  grant- 
ed. She  says  it  was  under  the  promise  of 
marriage.  At  intervals  of  from  one  week 
to  three  or  four  weeks  after  that  until  Sep- 
tember or  October  he  went  with  her,  amount- 
ing to  about  a  half  dozen  times.  We  have 
examined  the  record  with  some  degree  of 
interest  and-  care  and  fall  to  find  any  cor- 
roboration as  to  a  promise  of  marriage  from 
any  source.  Tills  is  not  as  strong  a  case,  in 
our  Judgment,  as  the  Bishop  Case,  cited 
supra. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 


POULTBR  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  26, 
1913.) 

1.  Perjubt   ((   82*>— BviDKKCE— Admissibii.- 
iTT— Materiautt  of  TKSnUONT. 

Since  in  a  perjury  case,  where  defendant 
waa  charged  with  testifying  falsely  before  the 
gnuid  jury  as  to  his  brother's  age,  it  was  in- 
cumbent on  the  state  to  show  that  the  grand 
jury  was  inquiring  into  an  alleged  violation  of 
law,  evidence  showing  tlut  an  action  was  pend- 
ing against  the  brother  in  the  justice  court,  in 
which  he  had  entered  a  plea  of  minority  and 
swore  that  he  waa  only  19  years  of  age,  was 
admissible,  but  the  result  of  that  trial  was  inad- 
missible, as  defendant  was  not  bound  thereby. 
[Ed.  Note.— For  other  eases,  see  Perjury,  Cent 
Dig.  it  108-116;   Dec  Dig.  f  32.»] 

2.  Pkbjubt    (I   32»)— BviDBNOB— AD»aasiBili- 

ITT. 

In  a  perjury  case,  where  defendant  was 
charged  with  testifying  falsely  bef<vre  the  grand 
jury,  the  testimony  of  grand  jurymen  was  ad- 
missible to  show  that  defendant  acted  deliberate- 
ly and  willfully  and  did  not  testify  through  mis- 
apprehension or  agitation. 

[Ed.    Note. — For    other   cases,    see    Perjury, 
Cent  Dig.  H  108-116;   Dec.  Dig.  i  32.*] 

3.  Cbiuiitai.  Law  (i  369*)— Hvidbnoii— Othkb 
Offenses. 

Where  defendant  was  on  trial  for  perjury, 
evidence  of  other  offenses  committed  by  him  in 
other  counties,  under  different  circumstances, 
and  for  which  he  had  never  been  indicted,  was 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ii  822-824;   Dec.  Dig.  i  369.*] 

4.  CBnoHAX  Law  (|  338*)— Evidence— Chab- 
AOTEB  OF  Defendant's  Fatheb. 

Where,  in  a  perjury  case,  defendant's  father 
was  not  a  witness,  it  was  error  to  admit  evi- 
dence ahowlng  tliat  he  had  left  another  county 
onder  susplaoua  circumstances. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  M  752,  763,  756,  766,  787,  788, 
801,  855 ;   Dec.  Dig.  i  338.*] 
6.  Witnesses   (8  286*)— Redirect  Exauina- 

TION  —  EXPLANATOBT      OF      TeBTIMONT      ON 

Cxoss-Examination. 

Where,  in  a  perjury  case,  defendant  in 
questioning   a  witness   as   to  having  also  ap- 


peared against  a  relative  of  Ills  in  the  commis- 
sioners'  court  elicited  the  fact  that  other  citi- 
zens bad  also  appeared  for  the  same  purpose,  it 
was  not  error  to  permit  the  state's  attorney 
on  redirect  to  ask  about  these  other  citizens, 
though,  if  defendant's  question  bad  related  only 
to  the  witness,  it  would  not 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  930,  994-999 ;    Dec.  Dig.  i  286.*] 

6.  Cbiuinai.  Law  (§  838*) — Evidence— Char- 
acter. 

In  a  prosecution  for  perjury,  it  was  prej- 
udicial error  to  admit  evidence  uat  defendanrs 
father,  several  years  before,  had  stolen  a  log 
chain;    the  father  not  being  a  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  762,  753,  766,  756,  787,  788, 
801,  855 ;    Dec.  Dig.  i  338.*] 

7.  Cbiuinal  Law   (J   596*)— Continuance— 

CUHULATIVB  EVIDENOE. 

In  a  first  application  for  continuance  in  a 
perjury  case  on  the  ground  of  absence  of  wit- 
nesses, the  fact  that  the  testimony  of  such 
witness  was  cumulative  does  not  render  the  ap- 
plication insufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1328-1330;  Dec.  Dig.  | 
596.*] 

Appeal  from  District  Court,  Parker  Coun- 
ty;   F.  O.  McKlnsey,  Judge. 

Walter  Poulter  was  convicted  of  perjury, 
and  he  appeaia    Reversed  and  remanded. 

Lattimore,  Cnmmings,  Doyle  &  Bouldin,  of 
Ft  Worth,  and  Hood  &  Shadle,  of  Weather- 
ford,  for  appellant  C.  Ei  Lane,  Asst  Atty. 
Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  perjury,  and  his  punishment 
assessed  at  two  years'  confinement  in  the 
penitentiary. 

It  appears  from  the  record  that  appellant's 
brother,  Ed  Poulter,  was  sued  in  the  justice 
court  on  a  note,  and  lie  then  filed  a  plea  of 
minority  and  testified  he  was  19  years  of 
age  in  March,  1911.  The  grand  jury  of 
Parker  county,  at  the  next  term  of  the  dis- 
trict court,  was  investigating  the  question 
of  Ed  Poulter's  age  to  determine  whether  or 
not  it  would  indict  lilm  for  perjury  In  con- 
nection with  his  testimony  in  the  justice 
court  when  he  swore  he  was  only  19  years  of 
age  Appellant  was  summoned  biefore  that 
body  and  testified  that  his  brother,  Ed  Poul- 
ter, was  bom  in  1892  or  1893,  consequently 
not  more  than  19  years  of  age  at  the  time 
Ed  Poulter  testified  in  the  justice  court 
This  testimony  of  appellant  before  the  grand 
jury  is  the  basis  of  the  diarge  of  perjury  in 
this  case. 

[1]  Mr.  H.  O.  Shropshire  was  a  material 
witness  for  the  state ;  he  having  been  the  at- 
torney for  plaintifC  in  the  suit  in  the  Justice 
court  against  Ed  Poulter.  The  state  proved 
by  him  that  Ed  Poulter  testified  in  the  justice 
court  tliat  he  was  only  19  years  of  age. 
There  was  no  error  in  admitting  this  testi- 
mony, aa  It  was  incumbent  upon  the  state  to 
show  that  the  grand  jury  waa  inquiring  into 
an  alleged  violation  of  the  law  at  the  time 
appellant  testified  before  it     If  the  grand 


•Par  otber  cases  Me  lam*  topic  isd  MCtion  NUMBER  In  D«o.  Dig.  ft  Am.  Dla.  Key-No.  Series  &  Rep'r  IndexM 


Digitized  by 


Google 


476 


161  SOUTHWESTERN  BEPORTEB 


CTex. 


jury  had  not  been  InvestlgatiBK  an  alleged 
violation  of  the  law,  the  question  asked  ap- 
pellant 'by  the  grand  Jury  would  not  have 
been  as  to  a  material  matter.  However,  the 
fact  that  after  Ed  Poulter  had  filed  his  plea 
of  Infancy  or  minority,  and  testified  he  was 
only  19  years  of  age,  the  further  fact  that 
plaintiff  withdrew  his  announcement  and  the 
case  was  continued,  and  thereafter  plaintiff 
recovered  a  judgment  on  the  notes  and  fore- 
closure of  the  mortgage  Hen,  was  not  admis- 
sible in  this  case,  and  neither  was  the  Judg- 
ment entry.  This  would  and  could  but  have 
the  tendency  to  show  that  the  plea  of  minori- 
ty was  not  true,  and  Ed  Ponlter  was  in  fact 
21  years  old  at  the  time.  Whatever  decision 
may  have  been  rendered  in  that  case  could 
not  be  binding  on  this  appellant,  as  he  was 
not  a  party  to  that  suit,  was  not  even  a 
witness  in  the  case.  Of  course  the  citation 
and  the  plea  filed  by  Ed  Poulter  would  be  ad- 
missible as  showing  the  Issues  involved  and 
going  to  show  the  materiality  of  the  testi- 
mony, but  the  result  of  the  trial  and  the  steps 
taken  after  Ed  Poulter's  testimony  as  to  this 
plea  ought  to  have  been  excluded  on  objection 
of  appellant  Neither  can  we  see  what  pur- 
pose the  introduction  of  the  mortgage  given 
by  Ed  Ponlter  would  serve.  In  this  case 
against  Walter  Poulter  it  is  not  a  question  of 
whether  or  not  the  plaintiff  was  entitled  to 
recover  judgment  against  Ed  Poulter.  The 
only  part  of  the  proceedings  of  the  Ed  Ponl- 
ter suit  in  the  Justice  court  which  would  be 
admissible  in  this  case,  as  hereinbefore  stat- 
ed, would  be  the  citation  in  that  suit,  and 
this  would  show  what  issues  were  tendered 
by  plaintiff.  Then  defendant's  plea  showing 
what  issues  were  tendered  by  him,  his  tes- 
timony, or  rather  so  much  thereof  as  would 
show  what  he  testified  to  in  regard  to  his  age. 
The  merits  of  the  Justice  court  suit  are  not 
to  be  tried  over  In  this  case. 

[2]  The  testimony  of  the  grand  Jurymen 
was  proi)erly  admitted,  and  these  bills  pre- 
sent no  error.  The  allegation  In  the  indict- 
ment is  that  a  suit  was  pending  in  Justice 
court  against  Ed  Poulter;  that  to  avoid  lia- 
bility on  the  notes  he  entered  a  plea  of  minor- 
ity and  swore  he  was  under  21  years  of  age, 
or  only  19  years ;  that  the  grand  Jury  was 
investigating  the  truth  of  this  testimony  to 
determine  whether  or  not  to  Indict  Ed  Poul- 
ter for  perjury;  that,  while  making  such 
investigation,  appellant,  Walter  Poulter,  was 
summoned  before  them  and  duly  sworn  and 
then  testified  his  brother,  Ed  Poulter,  was 
born  1892  or  1893.  All  the  testimony  of  these 
grand  Jurymen  was  admissible  to  show  that 
appellant  acted  deliberately  and  willfully  in 
the  matter,  and  that  he  did  not  testify 
through  mlsapprebension  or  under  agitation- 

[3, 4]  The  bill  of  exceptions  as  to  what 
Walter  Poulter  testified  on  cross-examina- 
tion is  not  complete  enough  to  bring  that 
question  before  us  on  review,  as  only  four 
questions  and  four  answers  are  in  the  bill, 
and  these  would  not  show  enough  of  the  pro- 


ceedings to  enable  us  to  pass  on  the  matter. 
But,  as  the  case  will  be  reversed,  we  will  say 
that,  if  it  was  an  effort  on  the  part  of  the 
state  to  show  that  appellant  had  left  another 
county  under  suspicious  circumstances,  the 
testimony  should  not  have,  been  admitted. 
He  was  on  trial  for  the  offense  of  perjury  in 
this  case,  and  other  offenses,  if  any  he  had 
ever  committed  in  other  counties  under  dif- 
ferent circumstances,  and  for  which  be  had 
never  been  prosecuted  nor  indicted,  would 
not  be  admissible.  Neither  would  the  tact 
that  his  father  had  left  Denton  county  at 
night  and  under  suspicious  circumstances  be 
admissible.  EUs  father  was  not  a  witness  in 
this  case. 

[6]  The  defendant  in  cross-examination  of 
state's  witness  Temple,  to  show  bias,  elicited 
from  the  witness  that  he  appeared  before  the 
commissioners'  court  to  prevent  John  L. 
Poulter  from  getting  a  recommendation  upon 
which  to  apply  for  license  to  practice  law, 
and  at  the  same  time  elicited  the  fact  that  a 
number  of  other  citizens  of  Parker  county 
also  appeared  for  the  same  purpose.  Under 
such  circumstances,  it  was  not  error  to  per- 
mit the  state  on  redirect  examination  to  ask 
the  witness  in  regard  to  "these  others"  whom 
defendant  had  eUcited  had  appeared.  If  de- 
fendant on  another  trial  narrows  his  ques- 
tions down  to  the  witness  Temple  alone  to 
attempt  to  show  his  bias,  then  this  testimony 
as  to  other  "good  citizens"  also  appearing 
would  be  inadmissible.  But,  if  he  makes  his 
cross-examination  as  broad  as  on  this  trial, 
Qien  there  will  be  no  error  in  admitting  the 
testimony  on  redirect  examination. 

[S]  It  was  also  error  to  permit  the  state  to 
show  by  the  witness  Hardin  that  appellant's 
father  a  number  of  years  before  had  taken 
Mr.  Hardin's  log  chain  and  denied  having 
possession  of  it.  Whether  or  not  appellant's 
father  had  stolen  a  log  chain  from  M'r.  Hard- 
in would  not  be  a  legitimate  inquiry  In  this 
case.  He  could  not  be  held  responsible  for 
the  acts  and  misconduct  of  all  the  members 
of  his  family.  His  father  was  not  a  witness 
in  his  behalf  in  this  case,  and  such  testimony 
could  and  would  be  prejudicial  to  his  cause, 
for  you  cannot  show  that  a  man's  father  was 
a  thief  without,  to  some  extent  at  least,  creat- 
ing prejudice  against  him.  If  the  purpose  of 
the  state  was  to  tie  the  witness'  memory  to 
some  circumstance  after  a  rigid  cross-ex- 
amination, he  might  be  permitted  to  state 
that  be  went  to  Mr.  Poulter's  to  see  about  a 
log  chain  that  was  at  his  house,  but  not  state 
facts  which  would  tend  to  show  that  appel- 
lant's father  had  stolen  the  chain. 

There  are  a  number  of  other  matters  pre- 
sented, but  we  do  not  deem  it  necessary  to 
discuss  them.  The  Indictment  Is  not  subject 
to  the  objections  made,  and  there  is  no  var- 
iance in  the  proof  and  the  material  allega- 
tions contained  in  the  indictment,  as  con- 
tended by  appellant 

[7]  The  only  other  matter  called  to  our 
attention  whidi  would  present  error  is  the 
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application  for  a  contlnaance.  This  being  the 
first  supplication,  the  fact  that  Mr.  ^loran's 
testimony  'would  be  cumnlatlTe  of  that  of 
-other  -witnesses  who  did  appear  and  testify 
would  not  render  the  first  application  insuf- 
ficient in  law.  The  application  states  this 
witness  would  testify  to  facts  material  to  the 
real  Issue  in  the  case,  the  age  of  appellant's 
brother  at  the  time  appellant  testified  before 
the  grand  Jury,  and  that  the  testimony  of 
Mr.  Moian  would  tend  to  show  that  what  he 
testified  was  true.  There  are  other  witnesses 
named  in  the  application  for  continuance, 
but  as  this  matter  will  not  likely  be  present- 
ed on  another  trial,  we  will  not  discuss  It 
further. 

The  judgment  Is  reversed,  and  the  cause  is 
remanded. 


SMITH  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Mot.  26, 
1913.) 

Revkhsalt— Conviction  or  Mubdkb— Ihstbuo- 
■noNS. 

Conviction  for  mnrder  in  the  second  degree 
Jield  unsustainable  for  error  in  the  charge. 

Appeal  from  District  Court,  Upshur  Coun- 
ty: H.  W.  Simpson,  Judge. 

Jasper  Smith  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

M.  B.  Briggs,  of  QUmer,  R.  M.  Briggs,  of 
Ashland,  and  Maberry  &  Maberry,  of  Oil- 
mer,  for  appellant  C.  B>.  Lane,  Aast.  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  J.  The  Jury  gave  appellant 
45  years  as  a  punishment  under  conviction 
for  murder  in  the  second  degree. 

The  court  submitted  murder  in  the  first 
degree,  murder*  in  the  second  degree,  man- 
slaughter, and  self-defense.  Murder  in  the 
first  degree,  and  the  objections  connected 
with  that  phase  of  the  record  will  not  be 
discussed,  because  of  the  acquittal  of  that 
degree  of  murder. 

With  reference  to  murder  in  the  second 
degree,  the  court  gave  this  charge:  "The 
next  lower  grade  of  culpable  homicide  than 
murder  in  the  first  degree  is  murder  of  the 
second  degree.  Malice  is  also  a  necessary 
Ingredient  of  the  ofTense  of  murder  in  the 
secdnd  degree;  the  distinguishing  feature, 
however,  so  far  as  the  element  of  malice  is 
concerned,  is  that  in  murder  in  the  first  de- 
gree malice  must  be  proven  to  the  satisfac- 
tion of  the  Jury,  beyond  a  reasonable  doubt, 
as  an  existing  fact,  while  in  murder  in  the 
second  degree  malice  will  be  Implied  from 
the  fact  of  an  unlawful  killing."  Objection 
was  urged  to  this,  predicated  upon  the  state- 
ment in  the  charge  that  "malice  loill  be  im- 
pUed  from  the  fact  of  an  unlawful  kiUinff." 
Applying  the  law  of  this  grade  of  the  offense 
to  the  facts  the  court  thus  instructed  the 
Jury:    "If  you  shall  find,  beyond  a  reason- 


able doubt,  that  the  defendant,  Jasper  Smith, 
killed  Henry  Gomett,  in  Upshur  county, 
Tex.,  on  or  about  June  1,  1913,  by  shooting 
him  with  a  gun,  then  if  yon  find,  beyond  a 
reasonable  doubt,  that  the  defendant  was 
not  Justifiable  In  such  killing,  under  the  law 
of  Justifiable  homicide  hereinbefore  given  to 
yoa  in  charge,  then  if  you  find  that  the  de- 
fendant di4  not  act  with  his  express  maUce 
aforethought,  or  if  you  have  a  reasonable 
doabt  as  to  whether  be  acted  upon  his  ex- 
press malice  aforeOioaght,  you  will  convict 
him  of  murder  in  the  aeccmd  degree,  and 
assess  bis  punishment  at  confinement  In  the 
penitentiary  for  any  term  of  years  not  less 
than  five." 

Objection  was  urged  to  this  matter  be- 
cause the  court  did  not  in  this  connection 
Instruct  the  Jury  with  reference  to  man- 
slaughter and  Justifiable  homicide.  In  other 
words,  the  court  instructed  the  Jury  that  he 
would  be  guilty  of  murder  in  the  second  de- 
gree if  the  Jury  should  find  he  killed  Comett, 
and  was  not  Justifiable  under  the  law  of 
self-defense,  and  that  he  did  not  act  with 
his  express  malice  aforethought,  then  they 
should  convict  him  of  murder  in  the  second 
degree.  This  is  not  correct  In  submitting 
murder  in  the  second  degree  he  should  have 
plainly  told  the  Jury  that  if  he  was  not 
Justifiable,  they  must  find  he  was  not  guilty 
of  manslaughter  before  they  could  convict 
him  of  murder  in  the  second  degree.  It  is 
not  all  unlawful  killings  that  will  imply 
maUce.  Manslaughter  is  an  unlawful  kill- 
ing. Under  this  charge  the  Jury  could  have 
readily  convicted  appellant  of  murder  in  the 
second  degree,  although  they  might  believe 
he  was  guilty  of  manslaughter.  The  only 
exception  placed  in  the  charge  Is  that  if  ap- 
pellant was  not  Justified  on  the  one  hand, 
and  not  guilty  of  murder  in  the  first  degree 
on  the  other,  then  he  would  be  guilty  of 
murder  In  the  second  degree.  Therefore,  if 
he  was  guilty  of  manslaughter,  the  Jury 
could  well  have  convicted  him  of  murder  in 
the  second  degree.  This  question  tmderwent 
investigation  and  decision  in  the  case  of 
Roberts  v.  State,  156  S.  W.  651. 

While  Eula  Comett  was  testifying  for  the 
state,  she  was  permitted  to  testify  that  de- 
fendant had  had  carnal  knowledge  of  her 
and  caused  her  to  become  pregnant ;  the  bill 
reciting  the  following  circumstances  in  con- 
nection with  it:  "Q.  Eula,  what  relation 
are  you  to  the  defendant?  A.  He  is  my 
brother-in-law.  Q.  Has  he  ever  had  carnal 
knowledge  with  yon?  A.  Tes,  sir.  Q.  Are 
you  in  a  family  way  now?  A.  Yes,  sir.  Q. 
Who  is  the  cause  of  you  being  in  a  family 
way;  that  is,  who  did  that  Job?  A.  The 
defendant  Jasper  Smith."  This  all  went  be- 
fore the  Jury  over  appellant's  objection  that 
it  was  immaterial,  irrelevant,  and  very  prej- 
udicial to  his  rights.  The  objections  are  in 
the  nature  of  a  general  demurrer,  and  would 
not  be  well  taken  if  this  testimony  could  be 
admitted  before  the  Jury  for  any  purpose ; 
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bat  if  the  testtmony  was  not  admissible  for 
any  purpose,  then  the  general  objectlona  or 
general  demurrers '  would  be  suffldoit,  and 
would  be  sustained,  provided  the  testimony 
was  not  admissible,  as  before  stated,  for  any 
purpose.  No  specific  objections  are  urged, 
nor  Is  the  evidence  set  out  further  than  de- 
tailed, showing  the  connecting  facts,  or  what 
brought  about  Its  Introduction,  and  the  con- 
sequent ruling  of  the  court  The  testimony 
may  have  been  admissible  for  some  purposes; 
if  it  entered  into  the  trouble  between  de- 
ceased and  the  defendant,  and  was  the  oc- 
casion of  appellant  killing  Mm,  or  served  to 
show  motive,  intent,  or  purpose  on  his  part. 
It  might  be  admissible.  If  this  evidence  en- 
tered Into  the  reasons  why  the  deceased 
should  have  made  an  attack  upon  the  de- 
fendant, or  threats  against  his  life,  it  might 
have  been  beneficial  to  the  defendant  from 
that  standpoint,  as  tending  to  show  the  in- 
tensity of  the  threats,  or  to  sustain  the  con- 
tention of  appellant  that  deceased  was  at- 
tacking him,  or  threatening  to  do  so,  or  to 
render  more  probable  before  the  minds  of 
the  Jury  the  fact  that  deceased  had  made 
threats  to  take  bis  life,  and  was  seeking  to 
execute  them  at  the  time  of  the  homicide. 
This  much  is  said  in  view  of  the  flict,  If  we 
look  to  the  statement  of  f&cts,  it  will  be 
shown  the  witness  Eula  Comett  was  the 
daughter  of  the  deceased,  and  the  sister-in- 
law  of  appellant;  he  having  married  Eula's 
sister.  We  say  this  much  in  view  of  the 
fact,  and  hold  the  exceptions  too  general,  as 
they  are  presented,  to  require  revision  of  the 
question. 

The  matter  with  reference  to  newly  dis- 
covered testimony  Is  not  discussed.  The  wit- 
ness can  be  obtained  at  another  triaL 

On  account  6f  the  charge  held  erroneona, 
the  Judgment  is  reversed,  and  the  cause  is 
remanded. 

PRENDBRGAST,  P.  J.,  and  HARPER,  J. 
We  do  not  agree  to  all  the  reasoning  and 
statements  In  coimecdon  therewith,  bat  do 
ooncar  in  the  disposition  of  the  case. 


CURRINGTON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  28, 

ma.) 

1.  PBosTrrunoN  (|  1*)— Oitbnbes— Statutb. 
Acta  32d  Leg.  c.  23,  providing  that  any 
penoD  who  shall  proeaie,  attempt  to  procure, 
or  be  concerned  In  procuring,  with  or  without 
her  consent,  a  female  inmate  for  a  honse  of 
prostitution,  or  who  by  promises,  threats,  vio- 
lence, stiall  cause  any  female  to  become  an  in- 
mate of  a  house  of  prostitntion,  shall  be  guilty 
of  a  felony  and  be  punished,  etc.,  was  intended 
to  cover  all  acts,  devices,  etc,  to  induce  any 
female  to  submit  her  body  to  other  men  for  the 
pnrpoaes  of  prostitution,  whether  they  succeed- 
ed or  not,  and  it  is  immaterial  whether  she 
prior  thereto,  was  virtuous  or  not:  and  to 
reach  solicitors  for  such  houses,  as  well  as  those 
acting  on  their  own  initiative  and  behalf,  wheth- 


er they  were  connected,  either  directly  or  in- 
directly, at  the  time,  with  any  such  house. 

[Ed.  Note.— For  other  cases,  see  Prostitntioii, 
Cent.  Dig.  SS  1,  2;    Dec  Dig.  i  L*] 

2.  PBosnTunoR  (|  4*)— Evidkrck— Reasoh- 
ABue  Doubt. 

In  a  prosecution  under  Acts  32d  Leg.  c  23, 
for  endeavoring  to  procure  a  woman  to  enter  a 
house  of  prostitution,  the  jury  must  find  be- 
yond a  reasonable  doubt  the  requisites  o£  the 
offense. 

[Ed.  Note.— For  other  cases,  see  Prostitation, 
Cent  Dig.  {  4;    Dec  Dig.  |  4.*] 

3.  PBOSTITUTIOW    (i    4*)  —  BVIDEITCK— BuBDKlf 

or  Paoor. 

In  a  prosecution  under  Acts  32d  Leg.  c 

23,  for  atteinpting  to  procure  a  woman  to  en- 
ter a  house  of  ill  tame,  the  burden  of  proof  was 
on  the  state. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  i  4;    Dec  Dig.  I  4.*] 

4.  CaiuiNAL  Law  (f  308*)— Evidenck— Pbe- 
suMPTiON  OF  Innocence. 

In  such  prosecution  there  was  a  presump- 
tion of  innocence  in  defendant's  favor. 

[Ed.  Note.— For  dther  cases,  see  Criminal 
Law,  Cent  Dig.  |  731;   Dec  Dig.  ^  30a*l 

6.  Cbhunai.  Law  ({  368*)— Evidenck— Oth- 
SB  Oftbnsbs. 

Independent  and  disconnected  crimes  can- 
not ordinarily  be  proven  against  an  accused  on 
his  trial  for  another  different  and  distinct  crime. 
[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  |S  822-824;  Dec  Dig.  |  368.*J 

0.  Cbivinal   Law   ({  371*)— Bvidencb— Re- 
lated OmNSES. 

In  a  prosecution  under  Acts  32d  Leg.  c 
23,  for  attempting  to  procure  a  woman  to  enter 
a  house  of  prostitution,  evidence  of  defendant's 
other  acts,  though  tending  to  prove  other  crimes, 
was  admissible  as  being  so  connected  with  the 
crime  charged  that  it  would  tend  to  establish 
his  intent  therein. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  830-^32 ;   Dec  Dig.  {  371.*] 

7.  Cbiminal  Law  (|  800*)— Instbuction— De- 
riNING  OF  Tebicb. 

Acts  32d  Leg.  c  23,  makes  procnrement  a 
felony  punishable  by  imprisonment  Code  Cr. 
Proc.  1911,  art  68,  and  Pen.  Code  1011,  art 
10,  declare  that  all  words  used  in  the  Code  are 
to  be  taken  and  understood  in  their  usual  ac- 
ceptation in  common  language,  except  when  par- 
ticularly defined  by  law.  Held  that  as  the 
word  "procured"  had  no  other  meaning  than 
that  in  which  it  was  commonly  understood^ 
there  was  no  error  in  failing  to  define  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1808-1810,  1812 ;  Dec  Dig. 
{  800.*] 

8.  Cbiional  Law   (i  829*)— Requested  Ir- 
btbuctions— Given  Instbuctions. 

In  a  prosecution  the  refusal  of  defendant'*- 
requested  ustrnction,  that  if  he  did  not  attempt 
to  procure  her  as  an  inmate  of  a  house  of  pros- 
titution to  acquit  him,  was  proper,  where  that 
part  of  the  case  had  been  covered  by  the  in- 
structions given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  20U;   Dec  Dig.  S  829.*] 

Appeal  from  District  Ooart,  Collin  Goon- 
ty;   G.  R.  Smith,  Special  Judge. 

Biggins  Currington  was  convicted  of  ptn- 
derlng,  and  he  appeals.    AfiSrmed. 

G.  E.  Carpenter  and  J.  F.  Harrington,  both 
of  Piano,  and  H.  M.  Peak,  of  Farmersvllle, 
for  appellant  O.  E.  Lane,  Asst  Atty.  Gen., 
for  the  State. 
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PSBNDBBOAST,  P.  J.  AppeUant  was 
convicted  of  the  offense  of  pandering,  and 
Ills  punishment  fixed  at  12  years  in  the  pen- 
ItentlaiT. 

The  eTidence  shows  that  he  was  a  young 
nun  about  20  years  old,  and  his  wife,  Ludie 
Cnrrlngton,  was  abont  a  year  older  than  he; 
that  they  were  married  on  May  Ifi,  1912,  and 
lived  together  for  about  one  year.  At  the 
time  this  offense  is  charged  to  have  been  com- 
mitted, and  for  some  time  prior  thereto,  they 
w«e  engaged  in  farming  and  lived  on  a  farm 
In  Collin  county.  Ludie  Currington,  appel- 
lant's wife,  testified:  That  shortly  before 
May  17,  1013,  he  went  from  where  they  were 
living  to  Greenville,  in  Hunt  county.  That 
soon  after  he  returned  from  OreenvlUe  he  ac- 
cused her  of  having  intercourse  with  other 
men,  which  she  denied.  That  he  told  her  she 
had  to  tell  him  with  whom  she  had  had  in- 
terconrse,  and  where  the  moqey  was,  and 
that  he  made  suggestions  to  her  with  refer- 
ence to  having  intercourse  with  other  men 
for  pay.  "He  said  that  I  had  to  make. him 
some   money;     be    said    I    had    to    go    to 

f k g."    She  objected  to  this  and  would 

not  ctmsent  thereto.  That  he  told  her  he 
"would  take  her  to  Dallas  to  make  him  a 

living,  he  said,  f k g."    That  was  the 

first  time  he  ever  made  the  suggestion  to  her. 
She  then  testifies  that  by  force  and  threats 
he  made  her  tell  him  that  she  had  had  inter- 
course with  several  different  persons.  That 
this  was  not  a  fact  at  any  time,  but  that  by 
actual  force  and  threats  to  kill  her,  in  order 
to  save  her  life,  she  told  him  that  she  had. 
That  on  May  16,  1913,  he  went  to  Dallas  and 
returned  the  next  day  with  Oscar  Allen,  with 
whom  she  was  not  acquainted  and  had  never 
met  before.  That  they  reached  her  house 
early  In  the  evening,  and  when  apitellant  first 
came  he  told  her  that  he  had  brought  her  a 
"good  piece."  That  they  all  three,  she,  her 
husband,  and  said  AUen,  sat  around  the 
honse  and  conversed  the  balance  of  that 
evening,  and  after  supper  the  three  went  to  a 
small  town  some  few  miles  distant  in  a  wag- 
on, and  that  they  got  back  home  near  mid- 
night. That  appellant  then  told  her  she  had 
to  have  sexual  intercourse  with  said  Allen. 
She  declined  to  permit  this,  and  begged  him 
not  to  make  her  do  so,  but  that  he  told  her 
she  had  to,  cursed  her,  and  threatened  to 
kill  her  if  she  would  not  permit  it  That  he 
then  forced  her  to  sit  in  Allen's  lap,  and  then 
to  lie  down  on  the  bed,  in  his  presence,  and 
have  Allen  to  have  sexual  intercourse  with 
her.  That  she  permitted  this  at  the  time,  be- 
cause of  fear  of  her  husband  and  his  threat 
to  kill  her  If  she  would  not  permit  it.  This 
was  Saturday  night  Allen  stayed  at  appel- 
lant's house  the  balance  of  that  night  and 
the  next  day  until  after  dinner.  That  just 
before  Allen  left  In  the  afternoon  on  Sunday 
appellant  again  forced  her  to  have  sexual  in- 
tercourse with  said  Allen.  That  at  the  time 
appellant  was  in  an  adjoining  room  with  the 
door  open.     That  she  objected  to  this  and 


begged  him  not  to  reqnire  her  to  submit,  but 
that  because  of  his  threat  she  again  permit- 
ted this  act  of  injtercourse  with  Allen.  That 
he  farther  told  her  that  he  had  gotten  a  place 
down  in  Dallas  in  a  whore  house,  and  he  was 
going  to  carry  her  there  to  that  house ;  that 
it  was  a  nice  place ;  that  she  would  have  to 
pay  $10  a  week  board,  and  everything  was 
furnished  and  all  license  paid;  that  the 
charges  for  sexual  Intercourse  was  $3  for 
each  act  That  she  told  him  she  did  not 
want  to  go  there  and  would  not  go.  That  she, 
half  of  the  next  Monday,  all  of  Tuesday,  and 
until  noon  Wednesday  worked  in  the  field 
with  api)eUant  and  some  of  their  neighbors, 
ohopping  cotton.  That  after  dinner  on  that 
day,  Wednesday,  he  accused  her  of  having  In- 
tercourse with  Mr.  Martin,  the  neighbor  with 
whom  and  for  whom  they  at  this  time  chop- 
ped cotton.  That  he  thereupon  carried  her 
1q  the  room  and  locked  her  up,  took  a  rope 
out  of  bis  pocket,  tied  her  hands  and  wrists, 
then  went  out  of  the  room  himself  and  pro- 
cured another  rope,  came  back  and  tied  her 
legs  around  the  ankles  and  her  bands  behind 
her.  That  at  this  time  he  had  her  down  on 
the  bed,  and  that  he  then  also  stuffed  small 
handkerchiefs  in  her  mouth  and  tied  a  cloth 
over  her  mouth  and  around  her  bead  so  that 
she  could  not  talk  or  give  any  alarm.  That 
while  he  was  tying  her  he  told  her  she  had 
lied  to  him  about  having  intercourse  with  oth- 
er men,  and  that  he  was  going  to  punish  her 
for  it  He  then  asked  her  if  she  had  not  had 
intercourse  with  some  men,  and  if  she  had 
not  had  a  baby  before  by  some  man,  and  that, 
while  she  could  not  talk,  she  nodded  her  bead 
Indicating  that  she  had  so  as  to  prevent  bis 
killing  her  as  be  threatened  to  do  if  she  did 
not  so  acknowledge.  That  she  had  not  had 
intercourse  with  any  man,  except  the  two 
acts  with  Allen  forced  by  appellant,  and  that 
she  had  at  no  time  had  a  baby.  That  she 
told  him  this  to  keep  him  from  killing  her, 
which  she  believed  be  would  have  done  if 
she  told  him  she  had  not  In  connection  wifib 
all  this  at  this  time,  "he  spoke  of  taking  me 
to  Dallas.  He  says,  'I  have  got  you  now,  and 
I  am  going  to  carry  you  and  put  you  where 
you  can't  get  out,'  and  says,  'I  will  get  the 
money  for  it'  He  told  me  where  that  was, 
bnt  I  don't  Just  remember  where  it  was ;  he 
told  me  Just  what  place.  As  to  what  kind  of 
place  it  was,  he  said  It  was  a  nice  house,  was 
all  he  told  me.  He  said  something  about  it 
being  a  whore  house  and  said  I  bad  to  be  bis 
whore."  She  then  testified  that  he  rolled  her 
off  the  bed  on  the  floor,  otherwise  mistreated 
her,  and  left  the  bouse,  locking  her  therein, 
thus  tied  and  gagged;  that  as  soon  as  he 
left,  in  some  way,  she  managed  to  untie  her 
hands,  get  an  old  razor  and  cut  the  ropes  off 
her  legs,  and  then  grabbed  up  her  dress,  hat, 
and  shoes,  partially  buttoned  her  shoes,  got 
on  the  bed,  standing,  raised  a  window,  knock- 
ed out  the  screen,  and  ran  as  fast  as  she  could 
to  her  mother  and  father,  who  lived  some- 
thing like  2^  miles  from  her.    She  then  told 
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her  motb^,  and  her  mother  called  her  fa- 
ther, who  was  at  the  town  at  his  blacksmith 
shop,  and,  It  seems,  proceedings  were  soon 
afterwards  Instituted  and  appellant  arrested. 
Appellant  went  before  the  grand  jury  when 
It  was  Investigating  these  charges  against 
him,  and,  after  being  duly  warned,  made  and 
signed  a  written  statement,  which  was  prov- 
-en  up,  Identified,  and  Introduced  In  evidence. 
It  corroborates  said  witness  Ludle  Currington 
in  many  particulars,  among  others,  that,  soon 
after  his  return  from  Greenville,  he  accused 
her  of  having  Intercourse  with  other  men, 
which  she  denied,  and  that  he  told  her  such 
things  bad  been  going  on,  and  demanded  that 
she  should  tell  him  the  truth;  that  if  she 
would  he  would  treat  her  right  and  every- 
thing would  be  all  right  He  claims:  That 
she  wrote  off  in  a  notebook,  which  he  fumlsh- 
•ed  her  for  that  purpose,  telling  of  various 
persons  with  whom  she  had  had  such  inter- 
course. That  he  later  burned  up  this  book 
and  told  her  they  would  go  on  and  live  to- 
gether and  he  would  treat  her  right  That 
she  then  and  theretofore  both  had  helped  him 
in  the  field  working  therein.  That  on  Friday 
May  16,  1913,  he  went  to  Dallas,  and  while 
there  went  to  a  whore  house  with  said  Oscar 
Allen.  That  he  did  not,  but  that  Allen  did, 
have  sexual  Intercourse  with  some  women  in 
the  whore  house  at  that  time.  "I  told  Oscar 
Allen  that  I  had  married  a  woman  who  was 
wrong.  I  invited  him  home  with  me  and  told 
him  to  help  me  find  out  if  she  was  wrong.  I 
told  him  that  I  did  not  object  to  him  having 
intercourse  with  her."  That  he  and  Allen 
then  went  from  Dallas  to  his  home,  where 
his  wife  was;  they  reaching  there  about  2 
o'clock  that  Saturday  evening.  That  his 
wife  was  In  the  kitchen  taking  a  bath  at  the 
time.  That  he  went  in  there  and  told  her  "I 
.had  brought  her  a  nice  man,  and  I  wanted  her 
to  treat  him  nice."  That  the  three,  he,  Allen, 
and  his  wife,  stayed  at  home  that  Saturday 
afternoon  and  laughed  and  talked  together. 
That  night  the  three  went  to  the  little  town 
where  his  wife's  parents  lived  and  returned 
to  his  home  that  night  between  11  and  12 
o'clock.  That  when  they  returned  "I  told  her 
that  she  could  sit  in  his  (Allen's)  lap,  and 
she  sat  down  in  his  lap,  and  I  told  them  that 
they  could  go  on  and  have  intercourse,  and 
she  laid  down  on  the  bed,  and  he  had  Inter- 
course with  her.  I  sat  there  in  a  chair  and 
watched  them."  That  Allen  stayed  with 
them  until  Sunday  afternoon.  "I  told  him 
at  dinner  before  he  left  on  Sunday  afternoon 
that  he  could  get  another  piece  before  he  left 
and  they  went  in  the  room  and  had  inter- 
course." He  then  tells  that  he  stayed  right 
there  with  his  wife,  and  she  helped  him  to  do 
the  work  in  the  field,  and  her  household 
work,  until  Wednesday  at  noon,  when  he 
again  told  her  she  had  to  tell  him  the  truth 
about  other  men  having  sexual  Intercourse 
with  her,  and  if  she  lied  to  him  he  would 
.punish  hex;     "She  said  she  loved  me  and 


would  tell  the  truth."  He  claims:  lAat  she 
then  told  him  that  she  had  interconrae  with 
her  f&ther,  and  named  several  other  persons 
who  lived  at  Farmersville  with  whom  she 
had  intercoursa  That  he  told  her  on  Sun- 
day that  he  was  going  to  punish  her  and  told 
her  after  she  gave  these  names  that  be  was 
going  to  punish  her  for  lying  to  him.  That 
he  took  her  in  the  bedroom  and  put  handker- 
chiefs in  her  mouth,  tied  a  napkin  around 
her  mouth  and  head,  and  tied  her  hands  and 
feet  and  caught  her  by  the  neck  and  head, 
and  forced  her  then  to  tell  him  that  she  had 
had  a  baby.  That  he  took  her  ofC  the  bed 
on  the  floor,  refused  to  let  her  have  a  pillow, 
and  then  left  the  room,  and  when  he  retam- 
ed,  after  26  or  80  minutes,  found  that  she  was 
gone.  He  further  says:  "While  I  was  in 
Dallas  I  spoke  to  the  whore  house  proprietor 
about  my  vrife  coming  there,  and  she  said 
that  her  girls  got  $2  for  an  act  of  intercourse 
with  a  man,  and  that  the  girls  paid  her  $10 
a  week  room  rent  I  told  my  wife  what  the 
whore  house  woman  said  when  I  got  back." 
He  stated  that  he  was  under  the  influence  of 
whisky  from  Saturday  until  Wednesday. 

[1]  The  indictment  In  this  case  charged 
that  appellant  in  said  state  and  county  "did 
then  and  there  unlawfully  attempt  to  pro- 
cure and  was  then  and  there  concerned  in 
procuring  Ludie  Currington,  a  female,  as  an 
inmate  for  a  house  of  prostitution,  •  •  • 
and  did  then  and  there  unlawfully  by  prom- 
ises, threats,  and  violence  persuade  and  en- 
courage the  said  Ludie  Currington  to  become 
an    inmate    of    a    house    of    prostitution. 

•  •  •"  The  statute  under  which  this 
prosecution  and  conviction  was  had  is  the 
act  approved  March  1,  1911  (page  29,  c.  23), 
passed  at  the  Begular  Session  of  the  32d 
(Legislature.  It  is  unnecessary  to  quote  It 
all.  The  first  section,  which  applies  to  this 
indictment  is:  "Any  person  who  shall  pro- 
cure or  attempt  to  procure  or  be  concerned 
In  procuring  with  or  without  her  consent  a 
female  inmate  for  a  house  of  prostitution, 
or  who,  by  promises,  threats,  violence  or  by 
any  device  or  schemes,  shall  cause,  induce, 
persuade  or  encourage  a  female  person  to  be- 
come an  inmate  of  a  house  of  prostitution 

•  •  •  shall  be  deemed  guilty  of  a  felony 
and  shall  be  punished  by  confinement  in  the 
penitentiary  for  any  term  of  years,  not  less 
than  five."  This  court  has  already  held 
"that  this  act  was  intended  to  cover  all 
those  acts,  conduct,  device,  etc.,  on  the  part 
of  any  person  to  Induce  any  female  to  submit 
her  body  to  other  men  for  the  purpose  of 
prostitution,  whether  they  succeeded  in  in- 
ducing her  to  do  so  or  not"  And  it  would 
make  no  dUTerence,  whether  the  woman, 
prior  thereto,  was  virtuous  or  not 

Appellant  moved  to  quash  the  Indictmoit 
because  the  offense  was  not  set  fortb  in  plain 
and  intelligible  words,  and  that  no  crime 
was  charged  against  him,  and  that  it  does 
not  show  that  Ludie  Currington  ever  en- 
tered a  house  of  prostitution,  and  that  It 
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was  too  Indefinite.  Inconsistent,  and  repug- 
nant He  takes  tbe  position  tbat  the  first 
clause  of  the  two  clauses  qnoted  above  of 
this  statute  was  Intended  to  reach  only  that 
class  of  Individuals  who  are  engaged  In  the 
business  of  soliciting  or  obtaining  recmits 
or  inmates  for  honses  of  prostitution,  as 
representatives  of  such  honses,  and  that  It 
must  be  alleged  and  shown  that  appellant 
was  acting  in  the  interest  of  or  on  behalf  of 
eome  house  of  prostitution.  We  cannot  agree 
to  appellant's  contention.  This  statute,  and 
the  purpose  of  it,  was  to  reach  both  classes 
of  snob  persons,  and  does  so ;  that  is,  those 
who  are  the  solicitors  for  snch  houses,  as 
veil  as  those  acting  on  their  own  initiatiTe 
and  on  their  own  behalf,  whether  ttiey  are 
connected,  either  directly  or  Indirectly,  at 
the  time,  with  any  such  bouse. 

Appellant  also  contends  that  the  evidence 
of  Ludle  Currington  as  to  what  was  done  and 
said  in  her  Iiaving  the  two  acts  of  inter- 
course with  Allen,  shown  above,  and  that  al- 
so what  was  done  and  said  by  appellant  to 
ber  on  tbe  Wednesday  afternoon  in  tying 
and  gagging  her,  and  what  he  said  to  her  and 
told  her  at  the  time,  was  Inadmissible,  be- 
cause appellant  was  not  charged  with  those 
offenses,  and  that  they  were  separate  and 
distinct  offenses  from  that  charged  against 
him,  and  calculated  to  prejudice  and  injure 
him  before  the  Jury.  And  he  objected  to 
the  introduction  in  evidence  of  that  part  of 
appellant's  confession  on  the  same  matters. 
<te  this  i>olnt  the  court  charged  the  Jury: 
"Evidence  tiaa  been  admitted  which  may  tend 
to  show,  if  It  does,  that  the  defendant  com- 
pelled Ludle  Currington,  under  threats,  to 
have  intercourse,  if  he  did,  with  one  Oscar 
Allen,  and  that  defendant  tied  his  wife,  if 
he  did,  and  otherwise  mistreated  her,  if  he 
did.  Tou  are  instructed  that  the  defendant 
la  not  upon  trial  for  any  of  said  offenses,  and 
yon  cannot  consider  said  evidence  for  any 
purpose  except  in  so  far  as  the  same  may 
tend  to  prove  and  disprove,  if  it  does,  the 
offense  for  which  the  defendant  is  being 
tried,  to  wit,  pandering,  and  you  will  not 
consider  said  evidence  for  any  other  purpose 
whatever." 

[2-4]  In  addition  to  the  court,  in  submit- 
ting the  case  for  a  finding,  requiring  the 
Jury  to  believe  beyond  a  reasonable  doubt 
the  necessary  requisites,  as  prescribed  by  the 
first  clause  of  the  statute  above  quoted,  be- 
fore they  could  find  him  guilty,  be  also  told 
them  that  unless  they  so  believed  to  find  him 
not  guilty.  He  also  charged  tbat  the  burden 
of  proof  was  on  the  state,  and  the  presump- 
tion of  iimocence  in  appellant's  favor,  and  if 
they  had  a  reasonable  doubt  as  to  his  guilt 
to  acquit  him.  In  addition  to  this,  appelant 
requested,  and  the  court  gave,  this  further 
instruction:  "That  before  yoo  can  convict 
tUs  defendant,  you  must  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  it 
was  the  specific  intent  and  purpose  of  this 
lei  8.W.-81 


defendant  to  secure  his  wife  as  an  inmate  for 
a  bouse  of  prostitution,  and  if  you  should 
find  that  he  was  willing  to  prostltnte  his 
wife,  and  did  prostitute  her,  yet  have  a  rea- 
sonable doubt  that  his  specific  purpose  was  to 
place  her  in  a  bouse  of  prostitution,  you 
should  acquit  this  defendant." 

[I,  6]  It  is  undoubtedly  tfie  settled  law  of 
this  state  that  independent  and  disconnected 
crimes  cannot  ordinarily  be  proven  against 
an  accused  when  on  trial  for  another  differ- 
ent and  distinct  crime.  It  is  equally  well 
settled  that  proof  is  admissible,  even  if  it 
should  tend  to  prove,  or  prove  another  dis- 
tinct crime,  if  it  is  so  connected  with  that 
charged  and  for  which  an  accused  is  on  trial 
as  to  be  a  part  of  the  transaction  and  crime 
for  which  the  accused  is  on  trial,  and  for  tbe 
purpose  of  proving  the  intent  of  the  accused 
when  necessary  to  prove  intent  It  is  un- 
necessary to  cite  the  authorities  on  either  of 
these  propositions.  This  testimony,  both  of 
Ludle  Currington  and  appellant's  confcBsion, 
tends  to  show  that  soon  after  his  return  from 
Greenville  continuously,  and  including  when 
he  tied  and  gagged  her  and  she  escaped  from 
him,  his  purpose  and  Intention  was  to  get 
her  completely  under  his  influence,  control, 
and  power.  One  means  of  accomplishing 
this  was  first  by  threats  and  force  have  her 
falsely  confess  to  him  that  she  had  bad 
sexual  intercourse  with  others.  Another 
means  was  by  threats  and  force  make  her 
liave  such  intercourse  with  said  Allen  in  his 
presence — ^he  brought  Allen  to  his  home  for 
that  purpose.  And  still  not  satisfied  tbat 
he  had  her  completely  under  his  control  and 
power,  so  that  she  herself  would  go  to  tbe 
whore  house  in  Dallas  where  he  wanted  and 
intended  she  should  go,  by  his  already  worse 
than  brutal  outrages  of  her,  lie  on  Wednes- 
day following  again  forced  ber  to  falsely 
confess  to  him  that  she  not  only  had  bad 
sexual  intercourse  with  others,  but  had  had 
a  baby  by  another,  tied  and  gagged  her,  so 
that  if  she  would  not  then  herself  go  and  be- 
come an  Inmate  of  said  Dallas  whore  house 
he  would,  by  force,  himself  take  her,  and 
place  her  therein — all  that,  by  therein  sell- 
ing her  person  sexually  to  all  male  frequent- 
ers of  such  houses,  be  could  and  would  make 
money  for  himself.  This  testimony,  tending 
as  it  did  to  show  his  said  purpose  and  in- 
tention, and  as  limited  by  the  court's  charge, 
was  admissible  under  the  circumstances  of 
this  case. 

[7]  The  record  shows  that  appellant  was 
arraigned  and  pleaded  not  guilty  on  July  1, 
1013;  that  on  that  day  tbe  case  was  tried 
and  a  verdict  of  guilty  found  by  the  Jury, 
and  the  Judgment  of  the  court  had  thereon 
on  that  data  However,  we  think  that  the 
record,  as  a  whole,  shows  that  tbe  trial 
began  a  day  or  two  before  that  time.  Appel- 
lant requested  no  other  special  charge  other 
than  the  one  above  quoted  and  giveq  at  his 
instance.     No  exception  was  taken  to  the 
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charge  of  the  conrt  at  all  during  the  trIaL 
For  the  first  time,  in  his  amended  motion  for 
a  new  tilal  filed  on  July  10th,  he  complains 
In  the  sixth  ground  In  this  language:  "Be- 
cause the'  court  erred  In  not  speclflcally 
defining  the  word  "procure'  in  this  charge  to 
the  jury,  and  in  not  spedflcally  informing 
them  of  what  said  offense  would  consist, 
whereby  the  said  jury  were  misled  and  In- 
duced to  find  said  defendant  guilty  contrary 
to  the  law,  and  contrary  to  the  evidence 
adduced  In  said  trial  to  defendant's  damage." 
The  charge  did  tell  the  jury  w^t  constituted 
the  offense,  and  required  the  jury  to  be- 
lieve all  the  facts  necessary  to  constitute  it, 
beyond  a  reasonable  doubt,  before  they  could 
convict  him.  The  court  did  not  err  in  not 
defining  the  word  "procure."  Article  68, 
C.  C.  P.,  is:  "All  words  and  phrases  used 
in  this  Code  are  to  be  taken  and  understood 
in  their  usual  acceptation  in  common  lan- 
guage, except  where  their  meaning  is  par- 
ticularly defined  by  law."  Article  10,  P.  C, 
is:  "Words  which  have  their  meaning  spe- 
cially defined  shall  be  understood  in  that 
eeaae,  though  it  be  contrary  to  their  usual 
meaning;  and  all  words  used  In  this  Ck>de, 
except  where  a  word,  term  or  phrase  is 
specially  defined,  are  to  be  taken  and  con- 
strued in  the  sense  in  which  they  are  under- 
stood In  common  language,  taking  into  con- 
sideration the  context  and  subject-matter  rel- 
ative to  which  they  are  employed."  The  word 
"procure"  in  said  statute  "has  no  significa- 
tion attached  to  it  other  than  is  usually  and 
commonly  understood,  and  it  is  easily  com- 
prehended <by  every  one  who  is  at  all  famil- 
iar with  the  English  language,"  taking  into 
consideration  the  context  and  subject-matter 
relative  to  which  it  Is  employed.  Humphreys 
V.  State,  84  Tex.  Cr.  B.  434,  30  S.  W.  1066; 
Austin  ▼.  State,  61  Tex.  Gr.  B.  329,  101  S. 
W.  U62;  Harris  v.  State,  64  Tex.  Cr.  B. 
606, 144  S.  W.  232. 

[I]  As  shown  above,  the  court  not  only  re- 
quired the  jury  to  affirmatively  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  all 
of  the  necessary  requisites  of  the  offense 
before  they  could  find  him  guilty,  but  also 
told  them,  "unless  you  so  believe,  yon  will  find 
the  defendant  not  guilty."  Then  charged  the 
burden  of  proof  on  the  state,  and  the  rea- 
sonable doubt  in  appellant's  favor.  And,  in 
addition,  gave  his  special  charge,  above  quo- 
ted. So  that  any  further  charge  that  if  he 
did  not  attempt  to  procure  Ludle  Gurrington 
as  an  inmate  for  a  house  of  prostitution,  to 
acquit  him,  was  not  called  for.  This  was 
aubstantially  and  fully  embraced  in  thie 
court's  charge.  Thurmond  v.  State,  37  Tex. 
Or.  B.  422,  35  S.  W.  965. 

There  are  no  other  questions  necessary  to 
be  discussed. 

The  judgment  will  be  affirmed. 

DAVIDSON,  J.,  not  present. 


PBBALES  V.  STATEL 
(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  8, 

1.  CaiiaNAL  Law  ({  1161*)— Appeai/— Dibckx- 
Tiow  OF  Trial  Coukt— CoNTiRUAjrcK. 

Where  defendant  moved  for  a  continuance 
on  the  ground  that  he  waa  too  unwell  to  ander- 

fo  trial,  and  the  state  controverted  the  motion 
y  affidavit  of  the  jailer  tending  to  show  that 
defendant  was  not  unwell,  the  denial  of  sncb 
motion  was  an  exercise  of  the  trial  conrt's  dia- 
cretion,  which  should  not  be  disturbed  in  tlie 
absence  of  a  showing  of  abuse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3046-3049;    Dec.   Dig.    { 

2.  HomciDK  (I  800*)— IWBTBUonoirB  —  Sku-- 
Dkfenbb— Threats. 

Where  accused  alone  testified  that  deceased 
had  threatened  to  kill  him,  there  was  no  error 
in  a  charge  that  deceased  had  made  "a  threat" 
against  defendant  "as  testified  to  by  defend- 
ant," even  if  his  testimony  might  be  construed 
as  showing  another  threat. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  614,  616-620,  622-630;  Dec.  Dig. 
I  80O.»] 

3.  HoMiciDB    (S    300*)  —  iNSTBUcnoNS  —  De- 
fendant's Belief  as  to  Thbbat. 

In  snch  case,  where  there  was  no  question 
of  any  other  threats,  a  charge  as  to  defendant's 
honest  belief  as  to  the  making  of  such  a  threat 
by  deceased  was  not  called  for. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  614,  616-«20,  622-630;  Dec.  Dig. 
f  300.*] 

4.  Criminal  Law  (|  1144*)  —  Appeai.  —  Di8- 
cBETioN  OF  Court— Motion  for  New  Tbiai- 

Where  the  trial  court  in  overruling  defend- 
ant's motion  for  a  new  trial  on  the  ground  of 
local  prejudice,  stated  that  it  heard  the  motion 
and  the  evidence  submitted  theieon  and  waa  of 
the  opinion  that  the  same  should  be  overruled, 
the  appellate  court  in  the  absence  of  the  evi- 
dence from  the  record,  most  presume  tliat  the 
evidence  heard  did  not  sustain  tlie  motion. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ij  2736-2764,  2766-2771,  2774- 
2781,  2901,  3016-3037;    Dec.  Dig.  {  1144.*J 

Appeal  from  District  Court,  Bl  Pam  Coun- 
ty ;  Dan  M.  Jackson,  Judg& 

Juan  Perales  was  convicted  of  murder  in 
the  first  d^;ree,  and  be  appeals.    Affirmed. 

C.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

PBENDEBQAST,  P.  J.  Appellant  vras  con- 
victed of  murder  In  the  first  degree,  and  his 
punishment  fixed  at  life  imprisonment.  It  is 
unnecessary  to  recite  the  evidence.  The 
state's  case,  by  several  disinterested  witness- 
es, shows  a  willful,  premeditated  killing. 

[i]  Appellant  made  a  motion  for  a  contin- 
uance on  the  ground  that  he  was  too  unwell 
to  undergo  trial.  This  was  controverted  by 
the  state,  and  the  affidavit  of  the  jailer, 
where  appellant  was  confined  and  had  been 
for  about  a  month,  tends  to  show  that  appel- 
lant was  not  unwell  as  claimed.  The  trial 
court  must  necessarily  have  large  discretion 
in  such  matters,  and  this  court  would  not  re- 
verse unless  the  record  showed  a  clear  abuse 
of  this  discretion.  There  is  nothing  in  this 
record  which  tends  to  show  that  the  court  lo 
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any  way  abused  this  discretion  In  bis  action 
in  f  OTdng  appellant  to  trial  at  the  time.  Ap- 
pellant has  no  other  bill  of  ezceptlona.  His 
other  complaints  are  la  bis  motion  for  new 
trial. 

Nothing  In  the  record  called  for  a  charge 
on  temporary  Insanity,  produced  by  the 
Tohmtary  recent  use  of  ardent  spirits,  aa 
piOTlded  for  In  aitlcle  41,  P.  G.  Lucas  v. 
State,  1S5  S.  W.  529 ;  Clore  t.  State,  26  Tex. 
App.  629,  10  S.  W.  242 ;  Ex  parte  BTers,  29 
Tex.  AW).  563,  16  S.  W.  343. 

[2]  The  court  submitted  a  charge  on  self- 
defense,  based  on  appellant's  testimony. 
l%ere  Is  no  complaint  to  this  charge.  H*  al- 
so. In  another  paragraph,  separately  submit- 
ted self-defense  on  the  ground  of  threats. 
Appellant  alone  testified  that  the  deceased 
had  threatened  to  kill  him.  No  other  wit- 
ness testlfled  to  any  such  threat  The  court, 
tberefore,  did  not  err  In  telling  the  jury  that 
U  they  bellBTed  from  the  evidence  "deceased 
had  made  a  threat  against  the  life  of  defend- 
ant, as  testified  to  by  defendant,"  for  be 
alone  so  testified ;  and  the  court  did  not  err 
In  saying  "a  threat,"  as  appellant  himself 
testified  to  only  one  such  threat.  B^en,  If  his 
testimony  bore  the  construction  that  he  made 
another,  such  charge  of  the  court,  taken  as 
a  whole,  would  show  no  error  on  this  point 

[3]  Neither  did  the  court  In  that  charge 
err  in  charging,  as  above  quoted,  and  in  not 
ctiarglng  in  that  connection  that  If  defendant 
honestly  believed  he  made  such  a  threat  He 
alone  so  testified,  and  no  witness  contradicted 
him.  There  was  no  question  of  other  threats 
conununlcated  or  unconununicated.  Hence 
such  a  charge  of  honest  belief  was  not  called 
for. 

The  only  other  question  Is:  Appellant 
claimed  in  his  motion  for  new  trial  that, 
while  the  sherUf  was  summoning  the  second 
special  venire  of  40  men,  a  local  newspaper 
in  £3  Paso  published  an  Inflammatory  article 
about  the  killing  of  certain  persons  In  that 
country  by  Mexicans,  and  that  he  did  not  ask 
any  of  these  veniremen  on  their  voir  dire 
anything  about  this  for  fear  that,  by  thus 
questioning  these  special  veniremen,  he  might 
thereby  give  Information  to  the  eight  Jurors 
who  had  already  been  selected  and  prejudice 
tbem;  and  that  said  newspaper  article  had 
been  read  by  many  persons  on  the  streets  in 
El  Paso,  and  the  most  Intense  anti-Mexican 
feeling  was  aroused  and  expressed  by  that 
other  murder. 

[4]  The  judgment  of  the  court  in  overrul- 
ing appellant's  motion  for  a  new  trial  states, 
after  showing  the  appellant  and  his  attorney 
were  In  court,  and  the  state,  by  her  dis- 
trict attorney,  "And  the  court,  having  heard 
the  said  motion  and  the  evidence  thereon  sub- 
mitted, is  of  the  opinion  that  the  same  should 
be  overruled,"  and  thereupon  overruled  said 
motion.  What  evidence  was  Introduced  is  in 
no  way  shown  by  the  record.  Under  the  dr- 
cnmstances,  we  must  presume  that  the  evl-. 


denoe  heard  on  the  motion  for  new  trial  did 
not  sustain  apiiellant's  allegatlona  in.  bis  mo- 
tion for  new  trlaL 
The  Judgment  is  affirmed. 


BORDEBS  V.  STATE. 

(Court  of  Criminal  Appeala  of  Texas.    Nov.  26, 
1918.) 

1.  JOBT   (I  107*)  —  COMPEntNCT  OF  JXTBOBS  — 
CORSOIXRTIOUS    SoBUPIiBS. 

In  a  homicide  case,  where  the  state  de- 
pended upon  circumstantial  evidence,  the  court 
properly  sustained  the  state's  challenge  to  iu- 
ron  who  had  conscientious  scruples  against  in- 
flicting the  death  penalty  upon  such  evidence. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  {{  486-488,  495;    Dec.  Dig.  i  107.*] 

2.  Cbiuirai.  Law  (|  715*)  — Tbiai.— Axeu- 

MBRT  or  COCHBBI.. 

Where,  in  a  homicide  case,  the  defense  was 
that  deceased  killed  herself,  it  was  not  revtfsl- 
ble  error  for  the  prosecuting  attorney,  in  his 
argument  to  hand  the  pistol  to  a  juror  and 
ask  him  if  it  were  possible  for  deceased  to  have 
shot  herself  in  the  place  where  she  was  shot, 
although  such  practice  should  not  be  in- 
dulged in. 

[Ed.  Notb. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  1666;   Dec  Dig.  i  715.*] 

3.  Cbimirai^   Law    ({   728*)  —  Aboukent   of 
PBOBKCunno    Attobvtkt  —  Abusivk    Lan- 

OUAQB— EVIDKNCB   JUSTIFTINa. 

While  a  prosecuting  attorney  ought  never 
to  use  epithets,  yet  it  was  not  error  for  him, 
in  his  argument  in  a  homicide  case,  to  point 
his  finger  at  accused  and  call  him  a  cold- 
blooded brute"  and  "an  animal,"  as  the  record 
showed  the  murder  to  have  been  very  brutal, 
and  there  was  no  requested  charge  on  the  point 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |i  1689-1691;  Dec.  Dig.  f 
728.*] 

4.  Cbiuirai.  Law  (|  789*)— Tbiait-Instbuo- 

TIORS. 

Where  the  court  In  a  homicide  case,  after 
defining  the  different  degrees  of  homicide,  re- 
quired the  jury  to  find  the  facts,  constituting 
each  degree,  to  exist  beyond  a  reasonable  doubt 
and  to  give  the  defendant  the  benefit  of  a  rea- 
sonable doubt  between  the  different  degrees, 
it  was  not  error  to  fail  to  charge  the  negative 
of  the  facts  constituting  each  degree. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967;  Dec.  Dig.  i  789.*] 

Appeal  from  District  Court,  Ellis  Ooun^; 
F.  L.  Hawkins,  Judge. 

Bud  Borders  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    Affirmed. 

Farrar  &  McRae,  of  Waxahachle,  for  ap- 
pellant C.  E.  Lane,  Asst  Atty.  Gen.,  for  the 
Stete. 

HARPEB,  X  Appellant  was  prosecuted 
and  convicted  of  murder  in  the  first  degree, 
and  his  punishment  assessed  at  imprison- 
ment in  the  penitentiary  for  life. 

[1]  In  the  first  bUl  of  exceptions  appellant 
complains  that  the  court  permitted  the  coun- 
ty attorney  to  ask  the  jurymen  on  their  ex- 
amination the  following  question:  "Have 
you  any  conscientious  scruples  against  in- 
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fllctlng  the  death  penalty  as  a  pnnlshment 
for  crime,  where  the  state  depends  upon  cir- 
cumstantial testimony  for  a  conviction  7" 
And  when  the  jurymen  answered  they  had, 
the  court  sustained  the  challenge  of  the 
state  to  such  Jurors.  As  it  is  not  shown  that 
any  Juror  objectionable  to  defendant  served 
on  the  Jury,  we  might  pass  the  question  in 
this  way ;  but  under  our  decisions,  beginning 
with  Burrell  v.  State,  18  Tex.  713,  when  the 
Supreme  Court  had  jurisdiction  In  criminal 
matters,  on  down  to  this  date.  It  has  been 
held  that  such  question  was  a  proper  one,  In 
cases  where  the  state  depended  on  circum- 
stantial evidence  to  sustain  a  conviction,  and 
the  action  of  the  court  In  sustaining  the  chal- 
lenge was  also  proper.  Shafer  v.  State,  7 
Tex.  App.  239;  Clanton  t.  State,  18  Tex. 
App.  139 ;  Little  y.  State,  39  Tex.  Cr.  R.  654, 
47  S.  W.  984. 

[2]  The  next  bill  complains  that  the  prose- 
cuting attorney  toolc  the  pistol,  which  had 
been  Introduced  in  evidence,  and  which  was 
the  pistol  with  which  the  woman  was  killed, 
and  handed  it  to  one  of  the  Jurymen,  and 
said,  "Try  and  see  if  Belle  Borders  could 
have  inflicted  the  wound  which  killed  her, 
in  the  place  It  was  located."  The  length  and 
size  of  the  pistol  are  shown  by  the  record; 
the  evidence  locates  the  wound  Just  t>elow  the 
nipple  in  the  breast,  and  Its  point  of  exit  in 
the  back ;  and  as  it  was  permissible  for  the 
prosecuting  officer  to  argue  and  demonstrate 
that  it  was  Impossible  for  one  to  inflict  the 
wound  on  one's  self.  Instead  of  handling  the 
pistol  himself,  to  hand  it  to  the  Juror  and  ask 
him  to  see  if  he  could  shoot  himself  at  the 
point  where  the  wound  was  shown  to  have 
beeen  inflicted  on  the  woman  would  present 
DO  reversible  error  under  this  record;  but 
this  practice  should  not  be  Indulged  in. 

[3]  The  only  other  bill  in  the  record  com- 
plains that  the  prosecuting  officer  In  his 
opening  address  pointed  his  finger  at  defend- 
ant and  called  him  "a  cold-'blooded  brute," 
and  called  him  an  animal.  While  the  pros- 
ecuting officer  ought  never  to  use  epithets  of 
any  character,  yet  the  killing,  as  shown  by 
the  evidence  in  this  case,  was  done  in  rather 
a  deliberate  and  brutal  manner,  and  under 
such  circumstances  the  language  used  would 
not  present  reversible  error,  and  especially 
Is  this  the  case  when  no  special  charge  was 
requested  in  regard  thereto. 

[4]  No  special  charges  were  requested,  but 
there  are  several  complaints  In  the  motion 
for  a  new  trial  of  the  charges  given.  The 
first  ground  is  that  the  court,  In  his  charge 
on  murder  in  the  first  degree,  failed  to  cbarge 
"the  negative  of  the  facts  constltating  said 
degree."  The  same  complaint  is  made  as  to 
the  court's  charge  on  murder  in  the  second 


degree,  and  the  court's  charge  on  manslaugh- 
ter. The  court  in  his  eharge  defined  murder 
In  the  first  and  second  degree  In  terms  fre- 
quently approved  by  this  court,  and  required 
the  Jury  to  find  affirmatively  those  facts  to 
exist  beyond  a  reasonable  doubt  before  they 
would  be  authorized  to  convict,  and  thea  de- 
fined manslaughter  as  applicable  to  the  facts 
of  this  case,  and  required  the  Jury  to  find  be- 
yond a  reasonable  doubt  those  facts  existed 
before  they  would  be  authorized  to  convict. 
He  then  Instructed  the  Jury:  "If  from  the 
evidence  you  are  satisfied,  beyond  a  reason- 
able doubt,  that  the  defendant  is  guilty  of 
murder,  but  have  a  reasonable  doubt  whether 
it  was  committed  upon  express  or  implied 
malice,  then  you  must  give  the  defendant  the 
benefit  of  such  doubt,  and  not  find  Um  guilty 
of  a  higher  grade  than  murder  in  the  second 
degree ;  or.  If  from  the  evidence  you  believe, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant is  guilty  of  some  grade  of  culpable  homi- 
cide, but  yon  have  a  reasonable  doubt  wheth- 
er the  offense  is  murder  of  the  second  degree 
or  manslaughter,  then  you  must  give  the  de- 
fendant the  benefit  of  the  doubt,  and  in  such 
case.  If  you  find  him  guilty,  it  could  not  be  of 
a  higher  grade  of  offense  than  manslaugh- 
ter." In  addition  to  this  he  gave  the  usual 
charge  on  presumption  of  Innocence  and  rea- 
sonable doubt  Having  instructed  this  jury 
to  give  the  benefit  of  a  reasonable  doubt  as 
between  the  degrees  of  unlawful  homicide, 
it  was  unnecessary  to  so  instruct  them  in  the 
paragraphs  submitting  the  different  degrees. 

The  court  did  instruct  the  Jury  that  they 
must  find  the  exculpatory  statements  untrue, 
or  they  would  acquit  him.  Defendant,  as  a 
witness,  testified  that  deceased  killed  herself, 
and  in  the  statement  made  to  the  county  at- 
torney he  made  the  same  statement  The 
court  Instructed  the  Jury:  "If  you  believe 
that  Belle  Borders  killed  herself,  or  if  you 
have  a  reasonable  doubt  thereof,  you  will  ac- 
quit the  defendant."  If  they  found  that  de- 
ceased did  not  kUl  herself,  this  necessarily 
included  a  finding  tliat  his  exculpatory  state- 
ment was  not  true. 

The  charge  on  circumstantial  evidence  does 
in  terms  instruct  the  Jury  that  they  must  be- 
lieve that  defendant,  and  no  other  person, 
klUed  deceased.  This  charge  is  in  language 
frequently  approved  by  this  court,  and  con- 
cludes :  "Unless  the  evidence  in  this  case  has 
established  to  your  satisfaction  beyond  a  rea- 
sonable doubt,  and  to  a  moral  certainty, 
that  the  defendant  Idlled  Belle  Borders,  and 
excludet  every  other  reanmable  hypothesU 
except  that  he  killed  her,  then  you  will  find 
the  defendant  not  guilty." 

The  evidence  amply  supports  the  verdict, 
and  the  Judgment  is  affirmed. 
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NOB  et  aL  t.   MAYOR  AND   ALDERMEN 
OF  TOWN  OP  MORRISTOWN. 

(Snpieme  Court  of  TennsMM.     Nor.  22, 
191S.) 

1.  MnmciPAi.  CoKPOKATioNs  (I  eil»)— OOT- 

■BimSNTAI.       Powms  —  EXCLTTSITB       PBAH- 
CHISE. 

The  ordinances  of  Morrlstown,  providing 
for  the  selection  of  places  for  the  Inspection  of 
animals  to  be  slaughtered  for  food  and  for  their 
sale  at  such  places,  and  confirming  a  contract 
irith  a  company,  which  ordinances,  when  con- 
stmed  togeuer,  made  the  premises  of  that  com- 
pany the  only  place  for  the  inspection  and 
slangbter  of  animals,  are  void  as  not  being 
within  the  powers  conferred  by  the  charter  <k 
Morristown  (Acts  1003,  c.  103). 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §!  1344-1349;  Dec. 
Dig.  I  611.*] 

2.  Mtjwicipai.  Cobpobatiorb  (J  617*>— Lkgib- 

LATITE  CONTBOIi— GBANT  OF  FBAIfOHIBE. 

The  power  to  grant  an  exclusive  franchise, 
even  of  the  Umited  class  which  may  be  granted 
within  the  city,  must  be  expressly  conferred 
npon  the  municipality  by  the  Legislatnre. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  617.*] 

.^  M0N0F-»UE8  (t  2*)— POWBB  TO  GbAHX  — 
COMSTITTJTIONAI,  PBOVIBIONB. 

iTnder  Const  art  1,  |  22,  forbidding  i>er- 
petnities  and  monopolies,  the  Legislature  can- 
not confer  upon  a  municipality  the  power  to 
grant  an  exclusive  franchise  for  the  conduct  of 
a  business  which  is  of  common  right 

[Ed.  Note.— For  other  cases,  s^e  Monopolies, 
Cent  Dig.  |  2;  Dec.  Dig.  f  2.*] 

4.  MumOIPAI.  GOBFOBATIONS  ({  Oil*)— OOV- 
KBiraBRTAI.  POWBBS— MuniCIFAI.  SLaUOH- 
IEBE0U8X. 

While  the  Legislature  might  authorize  a 
municipal  corporation  to  establish  a  single 
ilanghterhouse,  to  be  conducted  by  its  own 
agents,  it  woidd  have  to  provide  that  all  per- 
sons having  animals  to  be  slaughtered  should 
have  the  right  to  resort  to  that  place  to  do  their 
own  slaughtering,  or  to  have  it  done  by  their 
own  agents,  or  the  act  would  be  unconstitu- 
tional. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1344-1349;  Dec. 
Dig:  I  611.r| 

6.  MlTNIcrPAL  GoBPOKATIOVtB  (J  611*)  —  PO- 
LICE POWEB— ReOUUITION  of  SI.A0OHTKB- 
HOUSEB. 

The  original  ordinance  of  Morristown,  pro- 
viding for  the  selection  of  one  or  more  places 
for  the  inspection  and  slaughtering  of  animals 
intended  for  food,  when  dissociated  from  the 
second  ordinance  and  the  contract  selecting 
only  one  such  place,  recognizes  that  there  may 
be  more  than  one  place  of  slaughter  and  more 
than  one  inspector,  and  is  in  the  main  sound. 

[EA.  Note.— For  other  cases,  see  Municipal 
Corporations,   Cent  Dig.  U   1344-1349;    Dec. 

Dig.  {  eii.'i 

6.  MUNICIPAI.     COBFOBATIOITB     (|     691*)— PO- 

UCE  PowxB— Delegation  of  Municipal- 

ITT. 

The  provision  of  section  16  of  that  ordi- 
nance, conferring  police  power  upon  the  inspec- 
tor, is  objectionable,  as  clothing  him  with  pow- 
ers which  belong  to  the  city,  and  not  to  an  of- 
ficer, except  under  ordinances  defining  his  duty. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1310;  Dec.  Dig.  { 
691,»1 


7.  MxmiCIPAI.  COBFORATIORB  (§  591*)— PoUCE 
POWKBS— DKLEOATIOR   OF  MtTNICIPAllTT. 

The  provision  of  section  13  of  that  or- 
dinance, giving  an  inspector  absolute  power  to 
dispose  of  condemned  meat  as  be  might  deem 
best  for  the  public  health.  Is  objectionable,  since 
that  matter  should  be  controlled  by  law,  and 
not  by  the  mere  will  of  the  inspector. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ^  1310;  Dec.  Dig.  { 
591.*] 

8.  MuNIClPAI,  COBFOBATIONB  (|  691*)- VaLID- 

ITT  or  Obdinances— Pbkscbibino  Weight 

OF  Evidence. 

The  provisions  of  that  ordinance  that  cer- 
tain acts  should  be  "sufficient"  evidence,  rather 
than  "prima  facie"  evidence,  that  the  goods 
were  on  sale,  are  objectionable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1310;    Dec.  Dig.  { 

Appeal  from  and  Error  to  Chancery  Court, 
Hamblen  County ;  Hugh  Q.  Kyle,  Chancellor. 

Suit  by  B.  A.  Noe  and  others  against  the 
Mayor  and  Aldermen  of  Morristown.  From 
the  decree,  the  defendants  appeal  and  plain- 
tiffs bring  error.  Afi5rmed  In  jpart,  modified 
in  part,  and  reversed  in  part 

McCanless  &  Coleman,  of  Morrlatown,  and 
J.  O.  PbilllpB,  of  Rogersvllle,  for  plaintiffs. 
Earnest  R.  Taylor  and  W.  N.  Blckey,  both  of 
Morristown,  for  defendant  y 

NEIL,  C.  J.  The  bill  in  the  present  case 
was  filed  by  certain  butchers  engaged  in 
their  business  in  Morristown,  challenging  the 
constitutionality  of  certain  ordinances  of  the 
town. 

The  first  ordinance  was  passed  Mardi  7, 
1913,  and  provided  in  substance  that  the 
board  should  select  one  or  more  places  for 
the  Inspection  of  animals  intended  for  slaugh- 
ter in  Morristown,  and  for  sale  there  for 
local  food  purposes.  A  subsequent  ordinance 
was  passed  confirming  a  contract  made  with 
the  Morristown  Produce  ft  Ice  Company, 
whereby,  whoa  construed  in  connectlou  with 
the  orit^al  ordinance,  the  premises  of  the 
company  referred  to  were  made  in  substance 
and  effect  the  only  place  for  the  inspection 
and  slaughtering  of  such  animals.  No  provi- 
sions were  made  for  complainants,  or  others 
situated  in  the  like  case,  to  slaughter  their 
own  animals.  On  the  contrary,  it  resulted, 
as  a  necessary  construction  of  the  two  ordi- 
nances and  the  contract  made  part  of  the 
second  ordinance,  that  the  place  of  slaughter 
was  to  be  under  the  sole  control  of  the  Mor- 
ristown Produce  ft  Joe  Company,  and  the 
work  to  be  done  only  by  them ;  the  animals 
to  be  killed  at  that  company's  place  by  it, 
after  first  being  inspected  there  by  the  in- 
spector selected  by  the  municipality,  and 
the  meat  to  be  likewise  there  inspected  and 
slaughtered.  After  this  the  owners  were  at 
liberty  to  remove  and  sell  it 

Did  the  mayor  and  aldermen  have  power 
to  pass  such  ordinances? 

[1,2]  1.  While  there  is  a  limited  class  of 
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excloslTe  franchises  which  may  be  granted 
within  a  dty,  the  power  to  make  such  grant 
must  be  expressly  conferred  upon  the  munic- 
ipality by  the  Lieglslature.  There  are  no 
snch  special  provisions  In  the  charter  of 
Morrlstown.    Acta  of  1903,  c.  103. 

That  antih  power  can  exlat  In  a  municipali- 
ty only  when  expressly  conferred  by  the  Leg- 
islature Is  clear  under  the  authorities.  3 
Abb.  Munlc.  C!orp.  {f  921-926 ;  Jackson  Coun- 
ty Horse  R.  Co.  t.  Interstate  Rapid  Transit 
R.  Co.  (C.  C.)  24  Fed.  306 ;  Detroit  Citizens 
Street  R.  Co.  v.  Detroit  R.  Co.,  171  U.  8.  48, 
18  Sup.  Ct.  732,  43  L.  Ed.  67. 

[t]  The  same  rule  was  laid  down  by  this 
court  In  the  case  of  Memphis  Street  Railroad 
Co.  T.  City  of  Memphis,  4  Cold.  406,  and 
Railroad  Co.  r.  Memphis,  8  Shan.  Ca&  198. 
But  we  do  not  know  any  cases  in  which  such 
power  may  be  conferred  upon  a  dty,  even 
by  the  Legislature,  as  to  any  occupation  or 
business  within  common  right,  because  even 
the  Legislature  Is  forbidden  to  create  a  mo- 
nopoly. The  only  cases  wherein  such  power 
is  conceded  to  the  Legislature  in  behalf  of  a 
city  are  those  In  which  the  business  was  not 
of  common  right  City  of  Memphis  v.  Mem- 
phis Water  Co.,  B  Heisk.  495.  In  that  case, 
as  in  many  other  cases,  the  distinction  was 
taken  that  it  was  not  a  matter  of  common 
right  for  any  one  to  tear  up  the  streets  of  a 
city  to  put  in  wafer  mains  and  water  pipes 
generally,  a  thing  essential  in  establishing  a 
water  plant.  We  are  referred  to  the  case  of 
Leeper  v.  State,  103  Tenn.  600,  63  S.  W.  962, 
48  L.  R.  A.  167,  as  a  case  in  opposition  to  the 
view  Just  stated,  but  an  attentive  examina- 
tion of  that  case  will  show  the  contrary. 
The  fundamental  reason  running  all  through 
the  opinion  of  the  court  in  that  case  was  that 
the  public  school  system  was  an  institution  of 
the  state,  and  the  provision  made  for  its 
schools  in  the  way  of  making  contracts  with  a 
single  person  for  all  the  books  to  be  umd,  and 
in  fixing  the  prices  at  which  they  were  to  be 
sold,  was  merely  a  contract  by  the  state  simi- 
lar to  one  under  wbich  supplies  for  one  of  its 
departments  are  secured.  It  was  pointed  out 
in  that  opinion  that  no  restriction  was  placed 
upon  the  right  of  any  one  to  sell  to  any  pri- 
vate school,  and  no  interference  whatever 
was  attempted  in  respect  of  that  matter.  It 
is  immaterial  that  prior  to  that  time  the  Leg- 
islature had  not  undertaken  to  provide  for 
its  schools.  The  same  may  be  said  of  the 
penitentiary,  and  of  the  record  books  to  be 
used  in  the  offices  of  the  secretary  of  state, 
the  treasurer,  and  the  comptroller.  The  fact 
that  these  officers  have  hitherto  been  pei^ 
mitted  to  buy  from  any  one  they  might  deem 
proper  could  not  forestall  the  right  of  the 
state  to  purchase  supplies  for  either  one  of 
these  departments  from  any  individual,  or  to 
give  him  the  exclusive  right  of  selling  to 
these  departments — that  is,  to  the  state  it- 
self—under bids  open  to  all  dealers.  In  this 
respect  the  state  would  have  the  same  right 
any  other  individual  would  have  to  buy  sup- 


plies. In  the  casc)  referred  to  the  state  ad- 
vertised for  bids,  at  which  anybody  that  de- 
sired might  otter  books,  with  the  uudeistand- 
ing  the  state  would  select  the  books  it  deem- 
ed the  best  and  the  dieapest.  The  tact  that 
the  state  did  not  itself  pay  for  the  books,  bnt 
arranged  for  depots  or  depositories  at  wbich 
the  patrons  of  the  public  schools  themselves 
might  buy  the  books  at  the  price  fixed  by 
the  contract  betweoi  the  state  and  the  wliole- 
sale  dealer,  could  not  alter  the  principle.  So 
we  do  not  doubt  that  a  city,  like  a  private 
corporation,  or  like  an  individual,  even,  might 
buy  its  Individual  supplies  of  stationery. 
work  tools,  etc.,  from  any  dealer  It  mi^t 
choose.  That,  however,  ts  a  different  qaes- 
tion  altogether  from  one  In  which  the  city 
undertakes  to  take  charge  of  a  buainess, 
which  before  was  of  common  right,  declaring 
that  this  should  be  conducted  at  only  a  single 
place  and  by  a  single  person,  and  thereby  de- 
bar all  of  us  from  engaging  in  that  business. 
This  would  be  a  pure  monopoly  forbidden  by 
our  Constitution,  which  reads: 

"That  perpetuities  and  monopolies  are  con- 
trary to  the  genius  of  a  free  state  and  shall 
not  be  aUowed."    ArUcle  1,  g  22. 

[4]  We  are  referred  to  the  Slaogbter- 
house  Case,  16  Waa  (83  U.  S.)  36,  21  L.  Ed. 
394,  as  an  authority  in  support  of  such  a 
monopoly.  That  case  does  hold  that  it  was 
within  the  power  of  the  Legislature  of  the 
state  of  Louisiana  to  establish  such  a  mo- 
nopoly as  to  the  place  where  the  slaughter 
was  to  be  done,  but  distinctly  pointed  out 
that  at  that  place  everybody  was  permitted 
to  do  their  own  slaughtering,  and  the  com- 
pany in  charge  of  the  place  was  bound  under 
heavy  penalties  to  permit  them.  This  dis- 
tinction would  render  that  case  inappropriate 
as  an  authority  here ;  likewise  the  fact  that 
it  was  established  by  the  Legislature  and 
not  by  a  municipal  corporation.  Moreover, 
we  are  not  prepared  to  admit  that  it  would 
be  within  the  power  of  the  Legislature  of  a 
state  even  to  create  such  a  monopoly.  The 
following  from  section  192  of  McQuillan  on 
Munlc.  Ordinances,  containing  an  excerpt 
from  the  opinion  of  Judge  Cooley  in  Gale  v. 
Kalamazoo,  23  Mich.  344,  9  Am.  Blep.  80, 
seems  to  us  to  state  the  true  doctrine,  sub- 
ject to  the  qualification  we  state  at  the 
close  of  the  next  exceipt  hereinafter  quoted: 
"A  contract  with  a  viUsige  to  build  a  mar- 
ket house  and  to  put  it  under  control  of  the 
village  for  'ten  years,  in  consideration  that 
the  rents  thereof  would  be  paid  to  the  gran- 
tee, to  appoint  a  person  to  superintend  it, 
permit  no  other  market  house  to  be  erected 
or  used,  nor  articles  specified  sold  elsewhere 
in  the  village  during  the  ten  years,  was  held 
void  by  the  Supreme  Court  of  Michigan  as 
against  public  policy.  The  reasons  for  the 
doctrine  are  thus  clearly  given  by  Cooley. 
J.,  who  delivered  the  opinion  of  the  court: 
'If  a  municipal  corporation  can  preclude  it- 
self in  this  manner  from  establishing  mar- 
kets whenever  they  may  be  thought  desirable, 
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or  from  abolishing  them  when  thought  unde- 
sirable, it  must  have  the  right  also  to  aigree 
tbat  It  will  not  open  streets,  or  grade  or  pave 
sneb  as  are  opened,  or  Introduce  water  for 
Its  citizens,  except  from  some  specified 
soarce,  or  buy  flre  engines  of  any  other  than 
some  stipulated  kind,  or  contract  for  any 
pobllc  work  except  with  persons  named ; 
and  if  it  might  do  these  things,  it  la  easy 
to  perceive  that  It  might  not  be  long  be- 
fore the  incorporation  itself,  instead  of  be- 
ing a  convenience  to  its  dttzens,  would  have 
been  used  in  varlons  ways  to  compel  them 
to  submit  to  innumerable  inconveniences, 
and  would  itself  constitute  a  public  nuisance 
of  the  most  serious  and  troublesome  descrip- 
tion. Individual  citizens,  looking  only  to 
the  furtherance  of  their  private  interest, 
might,  in  various  directions,  engage  it  in 
permanent  contracts,  'which,  while  ostensi- 
bly for  the  public  benefit,  would  impose  ob- 
ligations precluding  further  improvements 
and  depriving  the  town  prospectively  of  those 
advantages  and  conveniences  which  the  mu- 
nicipality was  created  to  supply,  and  without 
which  It  is  worthless.  For,  if  the  village 
might  bind  Itself  to  some  market  house  for 
ten  years,  it  might  do  so  for  all  time  to  come ; 
and  If  it  might  agree  that  improvements  and 
conveniences  of  one  class  ought  to  be  con- 
fined by  contract  to  one  quarter  of  the  toTm, 
a  reckless  or  improvident  board  might  agree 
with  a  greedy  or  unscrupulous  proprietor  of 
town  lots,  that  all  Improvements  of  every 
description  should  be  so  located  or  made  as 
to  conduce  to  his  benefit,  irrespective  to  the 
general  good.  *  *  *  It  is  impossible  to 
predicate  reasonableness  of  any  contract  by 
which  the  governing  authority  abdicates  any 
of  its  legislative  powers,  and  precludes  it- 
self from  meeting  in  the  proper  way  the 
emergencies  that  may  arise.  Those  powers 
are  conferred  in  order  to  be  exercised  again 
and  again,  as  may  be  found  needful  or  po- 
litic, and  those  who  hold  them  in  trust  to- 
day are  vested  with  no  discretion  to  dr- 
ennscrlbe  their  limits  or  diminish  their  efll- 
dency,  but  must  transmit  them  unimpaired 
to  tbdr  successors.  This  Is  one  of  the  funda- 
mental maxims  of  government,  and  it  is  Im- 
possible that  free  government,  with  restric- 
tions for  the  protection  of  individual  or  mn- 
nidpal  rights,  could  long  exist  without  its 
recagnition."  In  City  of  Chicago  v.  Rumpff, 
45  IlL  90,  it  appeared  that  the  dty  was  au- 
thorized by  its  charter  to  regulate  and  li- 
cense the  slaughtering  of  animals  within  Its 
limits.  Under  this  ordinance  a  particular 
building  was  selected  for  the  purpose,  and 
the  right  to  do  the  slaughtering  was  com- 
mitted to  one  person,  to  whom  certain  charg- 
es were  to  be  i>aid  by  the  persons  who  ap- 
plied to  him  for  his  services,  and  every  one 
had  the  right  to  so  apply.  This  was  at- 
tacked as  a  monopoly.    The  court  said: 

"The  diarter  authorizes  the  dty  authori- 
ties to  license  or  regulate  such  establish- 
ments.   Where  that  body  lias  made  the  nec- 


essary regulations  required  for  the  health  or 
comfort  of  the  inhabitants,  all  persons  in- 
dined  to  pursue  such  an  o<>eapation  should 
have  an  opportunity  of  conforming  to  such 
regulations ;  otherwise,  the  ordinance  would 
be  unreasonable  and  tend  to  oppression.  Or, 
if  they  should  regard  it  for  the  interest  of 
the  dty  that  such  eetabllshments  should 
be  licensed,  the  ordinance  should  be  so  fram- 
ed that  all  persons  desiring  it  might  obtain 
licenses  by  conforming  to  the  prescribed 
terms  and  regulations  for  the  government  of 
all  such  business.  We  regard  it  neither  as 
a  regulation  nor  a  license  of  the  business  to 
confine  it  to  one  building  or  to  give  it  to 
one  individual.  Such  an  action  is  oppressive, 
and  creates  a  monopoly  that  never  could  have 
been  contemplated  by  the  General  Assembly. 
It  impairs  the  rights  of  all  other  persons,  and 
cuts  them  off  from  a  share  in  not  only  a 
leigal,  but  a  necessary,  business.  Whether 
we  consider  this  as  an  ordinance  or  a  con- 
tract it  is  equally  unauthorized,  as  being  op- 
posed to  the  rules  governing  the  adoption  of 
munidpal  by-laws.  The  prindple  of  equality 
of  rights  to  the  corporators  is  violated  by 
this  contract  If  the  common  council  may 
require  all  of  the  animals  for  the  consump- 
tion of  the  dty  to  be  slaughtei^  in  a  sin- 
gle building,  or  on  a  particular  lot,  and  the 
owner  to  be  paid  a.sx>edfic  sum  for  the  privi- 
lege, what  would  prevent  the  making  a  sim- 
ilar contract  with  some  other  person  that  all 
of  the  vegetables  or  fruits,  the  flour,  the  gro- 
ceries, the  dry  goods,  or  other  commodities 
should  be  sold  on  his  lot,  and  he  receive  a 
compensation  for  the  privilege?  We  can  see 
no  difference  in  principle."  See,  also,  2  Dil- 
lon on  Munic.  Corp.  (5th  Ed.)  §  668,  and  note. 

We  do  not  doubt  that  the  Legislature  might 
authorize  a  municipal  corporation  to  estab- 
lish either  by  purchase  or  rental  a  single 
slaughterhouse,  to  be  conducted  by  the  agents 
or  employes  of  the  munidpal  corporation  it- 
self. But  such  legislative  acts,  in  order  to 
be  constitutional,  would  have  to  provide  that 
all  persons  having  animals  to  be  slaughtered 
should  have  the  right  to  resort  to  that  place 
and  do  their  own  slaughtering,  or  have  it 
done  by  thdr  own  agents,  or  by  persons  of 
their  own  selection. 

It  follows  that  the  chancellor  was  correct 
in  holding  void  the  contract  with  the  Morris- 
town  Produce  &  Ice  Company. 

[5]  It  Is  said  that  he  was  inconsistent  in 
maintaining  the  validity  of  the  original. ordi- 
nance, and  at  the  same  time  in  stamping  the 
contract,  which  is  made  a  part  of  the  sec- 
ond ordinance,  as  void.  The  original  ordi- 
nance, while  containing  some,  objectionable 
features,  is  in  the  main  sound.  It  does  not, 
when  dissociated  from  the  second  ordinance 
and  the  contract  therein  adopted,  provide 
for  the  selection  of  a  single  place  for  the 
work,  or  the  appointment  of  a  single  in- 
dividual to  do  the  slanghtering.  It  recog- 
nizes that  there  may  be  more  places  than  one. 
It  recognizes,  also,  that  there  may  be  more 
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inspectors  than  one,  providing,  as  it  does,  for 
an  assistant  inspector,  who,  however,  the 
bill  charges,  was  not  appointed,  and  that  the 
corporation  would  not  appoint  him.  So  it 
was  possible,  under  the  original  ordinances, 
standing  alone,  to  have  several  places  of  in- 
spection, and  several  places  of  slaughter. 

[1, 7]  There  are  some  points,  however,  abont 
this  original  ordinapce  that  we  think  are 
worthy  of  special  observation.  For  example, 
section  16  clothes  the  Inspector  with  police 
powers.  These  powers  belong  to  the  clt7 
itself,  and  not  to  an  officer  of  the  city,  ex- 
cept under  ordinances  defining  his  duty.  Un- 
der the  same  theory  section  13  gives  to  the 
inspector  the  absolute  power  to  dispose  of 
"condemned  animals  and  meat  as  he  may 
deem  best  for  the  good  of  the  public  health." 
This  Is  a  matter  that  also  should  be  con- 
trolled by  law,  and  not  by  the  mere  will  of 
the  inspector. 

[I]  We  are  of  the  opinion  that  the  stric- 
tures made  on  section  1  of  the  ordinance  of 
March  7th,  that  certain  acts  shall  be  deemed 
"sufficient"  evidence  that  the  goods  are  on 
sale,  are  well  taken.  It  would  have  been 
proper  to  write,  in  the  place  of  "sufficient  evi- 
dence," "prima  fade  evidence."  Brinkley  v. 
State,  125  Tenn.  871,  384-386,  148  S.  W. 
1120. 

It  restdts  that  the  decree  of  the  chancellor 
is  affirmed  in  part,  modified  in  part,  and  re- 
versed in  part  The  efTect  of  all  of  which 
is  that  the  demurrer  is  overruled,  and  that 
the  case  must  go  back  to  the  chancery  court 
for  hearing  on  the  answer,  and  for  further 
proceedings.  The  defendants  will  pay  the 
costs  of  the  appeal. 


INTBRSTATB   AMUSEMENT    CO.   v.   Ali- 

BERT  et  al. 
(Supreme  Court  of  Tennesaee.    Nov.  28,  1913.) 

1.  GoimxKCK  (8  16*)— Intebstate  ComtKBCE. 

"Commerce  among  the  states  conBists  of 
intercourse  and  traffic,  including  the  transporta- 
tion of  persons  and  property  as  well  as  the 
purchase  and  exchange  of  commodities. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  2;    Dec.  Dig.  g  16.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  2,  pp.  1287-1298;    vol.  8,  pp.  7606,  7607.] 

2.  COMUERCE  ({  16*)— Intebstatb  Comuebce. 

Complainant  operated  a  theatrical  "circuit" 
by  contracting  as  agent  for  the  owners  of  vari- 
ous theaters  to  furnish  theatrical  talent  in  con- 
sideration of  $10  a  week  for  certain  weeks  in 
the  year,  and  of  5  per  cent  of  the  amount  paid 
hy  the  owners  to  each  troupe  of  actors  furnished 
by  complainant;  complainant's  contract  with 
the  owner  stipulating  against  liability  for  fail- 
ure of  any  actors  to  fulfill  their  contracts  or 
for  delay  in  arriving  at  the  particular  city. 
JBeld,  that  such  a  contract  made  by  complain- 
ant, whose  general  offices  were  in  Chicago,  with 
defendant  to  furnish  various  troupes  of  actors 
for  playii^  in  defendant's  opera  house  in  Chat- 
tanooga, Tenn.,  did  not  involve  interstate  com- 
merce, so  that  complainant  was  subject  to  Ten- 
nessee laws  in  execoting  such  contract. 

[E<d.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  i  2;   Dec.  Dig.  {  16.*] 


8.   COBFOBATIONB  (|  642*)— FoBIIOIT  COBPOBA- 

TiONs  —  "Doing    BusiirasB"    Within     thk 

State. 

Complainant,  a  foreign  cori>oration,  'which 
maintained  general  offices  in  Chicago,  ILL,  was 
engaged  in  booking  actors  to  play  m  various 
theaters,  and  received  for  its  services  a  certain 
sum  from  the  theater  owner  and  a  commiBsion 
retained  by  him  out  of  the  actors'  salarieii  and 
paid  over  to  complainant.  For  the  purpose  of 
enlarging  its  business,  complainant  sent  atrents 
into  Tennessee  and  made  inch  contracts  from 
time  to  time  with  the  owners  of  various  Uieaters 
besides  defendant,  and  had  had  much  corre- 
spondence with  the  owners  of  various  theaters 
in  the  state.  The  contract  with  defendant  for 
furnishing  theatrical  troupes  was  finally  sign- 
ed and  accepted  by  defendant  in  Tennessee. 
Held,  that  complainant  was  "doing  business" 
within  the  state,  within  Acts  1877,  c.  31,  Acts 
1891,  c.  122,  and  Acts  1896,  c  81,  prohibiting 
foreign  corporations  not  complying  with  ttie 
statute  from  doing  business  in  the  state  or  main- 
taining any  action,  etc.,  so  that  complainant 
not  having  complied  with  the  statute,  could  not 
sue  on  the  contract 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  2620-2527 ;  Dec.  Dig.  S  642.*] 

4.  COBPOBATIONS  (I  661*)— FOBEION  CoKPOBA- 

TI0N8  — Noncompliance  with  Statutes  — 

Effect. 

A  foreign  corporation,  which  does  not  com- 
ply with  Acts  1877,  c.  31,  Acts  1891,  c.  122,  and 
Acts  1S95,  c.  81,  cannot  maintain  an  action 
arising  out  of  business  transacted  within  the 
state,  even  though  tfie  illegality  of  such  trans- 
actions only  appears  from  the  proof,  and  not 
from  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  K  2536,  2539,  2642,  2543,  2544, 
2546,  2563-2567;    Dec.  Dig.  {  661.*] 

5.  Corporations  (I  642*)— Foreign  Cobpoba- 
TI0N8— "Doing  Business." 

A  foreign  corporation  is  "doing  business" 
within  the  state  when  it  transacts  therein 
some  substantial  part  of  its  ordinary  business, 
and  Its  operations  within  the  state  do  not  oon- 
sist  of  mere  casual  or  occasionid  transactions. 

[Ed.  Note.— For  other  cases,  see  Corpora tiolU^ 
Cent  Dig.  {{  2620-2627;    Dec.  Dig.  (042.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2155-2160 ;   voL  8,  pp.  7640,  7641.) 

Williams,  J.,  dissenting. 

Appeal  from  Chancery  Court,  Hamllbm 
County;  T.  M.  McConnell,  Chancellor. 

Suit  by  the  Interstate  Amnsement  Com- 
pany against  W.  S.  Albert  and  others.  Fnmi 
a  decree  for  complainant  defendants  ap- 
peal.   Reversed,  and  suit  dismissed. 

Joe  V.  Williams  and  Coleman  &  Frierson, 
all  of  Chattanooga,  for  appellants.  W.  B. 
Drummond,  of  Knoxville,  and  W.  B.  Iflller, 
of  Chattanooga,  for  appellee. 

BUCHANAN,  J.  The  Amusement  Com- 
pany, when  it  made  the  contract  on  wbidt 
this  suit  must  stand  or  fall,  when  each  item 
of  the  stated 'account  on  which  it  sued  ac- 
crued, whcu  it  brought  this  suit,  and  at  the 
trial  thereof,  was  a  foreign  corporation 
guilty  of  noncompliance  with  our  statutes  In 
respect  of  "all  corporations  chartered  or 
organized  under  the  laws  of  other  states  or 
countries  for  any  purpose  whatsoever  which 
may  desire  to  do  any  kind  of  business  in 
this   state."     The    statutes  above  referred 
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to  are  cbapter  SI,  Acts  1877,  chapter  122, 
Acts  1891,  and  cbapter  81,  Acts  1895. 

And  so,  by  way  of  defense  to  this  suit,  W. 
S.  Albert  one  of  the  defendants,  set  np  the 
aboTe  facts  In  bar  of  the  right  of  the  Amnse- 
ment  Company  to  maintain  this  suit  He 
also  made  the  defense  of  set-off,  which  is 
not  sustained  by  the  proof,  and  will  not  be 
further  noticed. 

By  article  1,  §  8,  of  the  Constltntion  of  the 
United  States,  one  of  the  powers  conferred 
npon  Congress  Is  "to  regulate  commerce  with 
foreign  nations,  and  among  the  seTt'ral  states, 
and  among  the  Indian  tribes."  This  grant 
of  power  to  Congress  has  been  held  by  Im- 
plication to  exclude  the  several  states  from 
tbe  exercise  of  such  powers  except  by  con- 
sent of  Congress.  Railroad  t.  Harris,  99 
Tenn.  684,  43  S.  W.  115,  53  L.  R  A.  921,  and 
authorities  there  cited. 

In  Brennan  r.  City  of  Tltusvllle,  153  D.  S. 
288, 14  Sup.  Ct  829,  38  L.  Ed.  719,  Mr.  Jus- 
tice Brewer,  In  tbe  opinion  of  the  court 
said:  "It  must  be  considered,  in  view  of 
the  long  line  of  decisions,  that  It  Is  well  set- 
tled that  nothing  that  is  a  direct  burden 
npon  Interstate  commerce  can  be  Imposed 
by  the  state  without  the  consent  of  Con- 
gress, and  that  silence  of  Congress  in  re- 
spect to  any  matter  of  interstate  commerce 
is  equivalent  to  a  declaration  on  its  part 
that  It  should  be  absolutely  free." 

It  is  first  Insisted  for  the  Amusement  Com- 
pany that  the  business  out  of  which  the  ac- 
count arose  under'  the  contract  was  com- 
merce between  different  states,  and  there- 
fore that  our  statutes  referred  to  above  have 
no  application  to,  or  effect  upon,  the  con- 
tract the  account  the  business  done  under 
the  contract  nOr  upon  the  right  of  the 
Amusement  Company  to  recover  in  this  suit 
This  insistence,  if  sound,  would  result  in 
our  affirmance  of  the  decree  of  the  chancel- 
lor for  $1,693.86  In  favor  of  tbe  Amusement 
Company.  To  sustain  the  above  insistence 
Milan  Milling  Co.  v.  Gorten,  93  Tenn.  590, 
27  S.  W.  971,  26  L.  R.  A.  135,  Is  cited.  We 
approve  that  case. 

But  can  the  first  Insistence  of  the  Amuse- 
ment Company  be  sustained  under  the  facts 
of  tbe  present  case?  To  answer  this  ques- 
tion requires  a  brief  review  of  the  facts. 

The  Interstate  Amusement  Company 
brought  this  suit  by  original  bill  in  the 
chancery  court  of  Hamilton  county  on  Feb- 
ruary 5,  1913,  against  W.  S.  Albert  Fletch 
CSatron,  and  the  Tennessee  Realty  &  Leasing 
Company,  a  corporation  under  the  laws  of 
Tennessee. 

The  bill  shows  that  the  complainant  is  a 
corporation  with  Its  situs  in  Chicago,  and 
that  each  and  all  of  the  defendants  are 
domiciled  In  tbe  county  and  state  where  the 
snit  la  brought 

The  defendants  Fletch  Catron  and  W.  S. 
Albert  were  formerly  partners  doing  busi- 
ness under  the  firm  name  of  Catron  &  Albert 
and  as  such  firm  became  Indebted  to  the  In- 


terstate Amusement  Company  In  (be  sum  of 
$1,554,  as  shown  by  a  statement  of  account 
certified  to  be  correct  by  signature  of  the 
name  of  Catron  &  Albert  by  W.  S.  Albert 

The  corporate  defendant  was  shown  to 
have  in  its  hands  a  certain  sum  of  money 
more  than  sufficient  to  satisfy  complainant's 
demand,  and  it  was  the  purpose  of  the  bill 
to  Impound  that  fund  for  the  satisfaction  of 
the  decree  prayed  for  against  tbe  other  de- 
fendants. Before  the  suit  was  brought  Ca- 
tron bad  become  bankrupt  and,  while  he 
answered,  made  practically  no  defense  to 
the  suit  The  corporate  defendant  made 
the  usual  answer  of  a  mere  stakeholder 
without  other  Interest  in  the  suit  and  W.  S. 
Albert  set  up  the  two  defenses  to  which  we 
have  heretofore  referred.  The  complainant 
relied  on  its  account  stated,  and  took  no 
proof,  and  all  of  that  which  appears  in  the 
record  was  on  behalf  of  the  defendant  Al- 
bert 

From  the  record,  it  Is  clear  that  while  the 
bill  makes  no  reference  to  the  existence  of 
any  written  contract  as  the  basis  of  the  ac- 
count stated  exhibited  with  it  yet  there  was 
a  written  contract  between  the  complainant 
and  the  firm  of  Catron  &  Albert  which  was 
in  fact  the  basis  of  that  account 

It  is  dear  from  an  examination  of  tbe  con- 
tract that  It  created  merely  the  relationship 
of  principal  and  agent  between  the  parties. 
By  It  the  complainant  became  the  agent  of 
Catron  &  Albert  bound  to  render  them  tbe 
personal  services  called  for  by  the  contract 
in  consideration  of  flO  per  week  for  certain 
weeks  In  each  year,  and  the  further  sum  of 
6  per  cent  of  the  amount  paid  by  Catron  & 
Albert  to  each  troupe  of  actors  In  each  play 
furnished  to  the  principal  by  the  services  of 
the  agent;  and  the  consideration  for  which 
the  agent  rendered  Its  services  was  to  for- 
ward it  by  the  principal  on  Monday  of  each 
week  from  Chattanooga,  Tenn.,  to  Chicago, 
111.,  where  tbe  oflice  of  tbe  agent  was  lo- 
cated. 

[1]  "Commerce  with  foreign  nations  and 
among  tbe  states,  strictly  considered,  consists 
in  intercourse  and  traffic,  including  In  these 
terms  navigation,  and  the  transportation  and 
transit  of  persons  and  property,  as  well  as 
the  purchase,  sale,  and  exchange  of  commod- 
ities." Mobile  County  v.  Kimball,  102  C.  S. 
702.  26  L.  Ed.  241. 

The  same  court  in  a  case  very  much  in 
point  here,  held  that  agents  engaged  in  hir- 
ing laborers  in  the  state  of  Georgia  to  be  em- 
ployed beyond  the  limits  of  that  state  were 
not  engaged  In  Interstate  commerce,  and 
while  it  was  admitted  arguendo  in  the  opin- 
ion in  that  case  that  transportation  inter- 
state must  necessarily  take  place  as  the  re- 
sult of  the  contracts,  yet  it  was  held  not  to 
follow  that  the  emigrant  agent  was  employ- 
ed in  transportation.  Williams  ▼.  Fears,  179 
U.  8.  270,  21  Sup.  Ct  128,  45  I*  Ed.  186. 

[2]  So  it  is  clear  that  under  the  contract 
in  tbe  present  case,  and  under  tbe  proof  as  It 
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sliowB  tbe  execution  of  that  contract,  It  was 
not  contemplated  that  the  complainant  agent 
should  engage,  nor  did  It,  In  the  execution 
of  the  contract,  in  fact  engage,  so  far  as  this 
record  shows.  In  the  Interstate  transporta- 
tion of  the  troupes  of  vaudeville  actors.  On 
the  contrary,  In  clause  5,  the  agent  especial- 
ly stipulates  against  liability  or  resiwnslbll- 
Ity  for  failure  on  the  part  of  any  artist  or 
artists  (as  the  actors  are  called)  to  fulfill 
their  contracts,  and  against  any  accident  or 
delay  which  may  intervene  to  prevent  their 
arrival  in  Chattanooga  when  scheduled  there 
to  appear.  ' 

The  true  question  before  us,  it  must  here 
be  borne  In  mind,  Is  whether  the  business 
between  the  Amusement  Company  and  Catron 
&  Albert,  whereby  the  former  was  merely  act- 
ing as  go-between,  middleman,  or  agent,  in- 
volved or  was  Interstate  commerce.  True'  it 
is  that  such  commerce  might  or  might  not, 
so  far  as  this  record  shows,  become  an  inci- 
dent or  factor  In  the  execution  of  the  con- 
tract, which  is  to  say  that  it  might  or  might 
not  be  necessary  for  the  actors  employed  by 
the  agent  to  cross  the  state  line  in  traveling 
to  Chattanooga;  but  such  interstate  com- 
merce. If  it  accrued  as  a  consequence  of  the 
contract,  would  only  be  incidental  to  Its 
execution,  and  not  a  part  of  It  as  between 
the  parties  to  the  contract  Such  incidental 
connection  of  Interstate  commerce  with  the 
business  contemplated  by  the  principal  and 
agent  does  not  stamp  that  business  with  the 
character  of  interstate  commerce.  Speaking 
to  the  exact  point,  the  present  Chief  Justice 
of  the  Supreme  Court  of  the  United  States 
in  the  next  case  dted  below  called  attention 
to  this  distinction,  and  to  its  observance  In 
the  authorities  dted  in  that  opinion.  He 
said: 

"If  the  power  to  regulate  Interstate  com- 
merce applied  to  all  the  incidents  to  which 
said  commerce  might  give  rise  and  to  all  con- 
tracts which  might  be  made  in  the  course 
of  its  transaction,  that  power  would  embrace 
the  entire  sphere  of  mercantile  activity  In 
any  way  connected  with  trade  between  the 
states,  and  would  exclude  state  control  over 
many  contracts  purely  domestic  in  their  na- 
ture." Hooper  ▼.  California,  155  U.  S.  648. 
15  Sup.  Ct  207,  39  I*  Ed.  297. 

Under  the  facts  of  the  case  before  us  and* 
the  authorities  above  referred  to,  we  are 
convinced  that  the  contract  and  business  out 
of  which  this  suit  arises  was  subject  to  the 
laws  of  Tennessee,  and  complainant's  insist- 
ence that  it  was  free  from  state  control  be- 
cause It  was  interstate  commerce  Is,  we  think, 
unsound. 

[3]  The  only  remaining  insistence  for  com- 
plainant is  that  this  record  does  not  dis- 
close a  doing  by  the  company  of  business  in 
Tennessee  within  the  meaning  of  our  statutes. 

The  contract  was  first  signed  by  complain- 
ant in  Chicago,  but  this  signature  did  not 
make  it  a  contract  It  became  a  contract 
only  when  signed  by  Gatron  A  Albert,  and 


tb^  slgnatnre  was  affixed  to  it  in  Tennessee 
at  Cliattanooga. 

Tbe  amount  the  Amusement  Company 
claims  the  right  to  recover  from  Catron  & 
Albert  in  this  suit  is  made  up  of  two  ele- 
ments, as  we  have  seen,  each  of  which  de- 
pends on,  and  directly  grows  out  of,  busiit^te 
which,  in  contemplation  of  the  contract,  was 
to  be  done  in  Tennessee^  This  business  ■wns 
the  appearance  of  actors  at  the  theater  of 
Gatron  &  Albert  in  Chattanooga,  for  tbe 
booking  and  employing  of  whom  the  contract 
stipulated  flO  i>er  week  for  certain  we^s 
should  be  paid  to  complainant,  and  out  of 
the  salaries  of  the  actors  6  per  cent  was  to 
be  withheld  by  Gatron  &  Albert  and  paid 
to  complainant  It  is  clear  from  this  record 
that,  for  the  purpose  of  enlarging  and  ex- 
tending its  business  In  Tennessee,  complain- 
ant had  agents  who  came  into  tbe  state  and 
made  contracts  with  other  owners  of  theaters 
than  Catron  &  Albert;  and  it  Is  shown  by 
this  record  that  Albert  had  much  correspond- 
ence vrlth  owners  of  theaters  looking  to  the 
extension  of  complainant's  business.  A  large 
part  of  this  correspondence  was  with  per- 
sons who  were  residents  of  this  state,  and 
who  were  Interested  in  theaters  located  here. 
While  the  complainant  appears  to  have  had 
no  person  located  in  this  state  and  resident 
here  which  it  admits  was  its  agent,  yet  it 
cannot  be  doubted  on  this  record  that,  when- 
ever the  nature  of  its  business  required  the 
same  to  be  done,  it  sent  an  agent  to  look 
after  Its  business. 

The  seventh  clause  of  the  articles  of  as- 
sociation of  the  complainant  states  its  pur- 
pose to  be  "to  conduct  and  operate  a  general 
theatrical  and  amusement  tmslness." 

[4]  This  purpose  it  carried  out  as  is  clearly 
shown  in  this  record,  by  the  establishment  of 
what  it  called  "circuits,"  on  which  were  lo- 
cated theaters  convenient  each  to  the  other, 
and  its  scheme  contemplated  the  making  of 
contracts  v^th  each  of  these  theaters  similar 
to  that  of  Catron  &  Albert,  and  the  collection 
of  its  revenues  arising  from  booking  fees  and 
its  percentages  on  actors'  salaries.  It  was 
distinctly  a  middleman,  levying  tribute  from 
the  owner  of  the  house  where  amusement  was 
afforded  and  from  the  actors  whose  talents 
were  employed.  Its  operations  in  Tennessee 
were  manifestly  employed  for  the  general 
prosecution  of  its  ordinary  business,  and 
clearly  within  the  prohibition  of  our  statutes. 
It  has  been  too  long  settled  to  need  discus- 
sion that  a  foreign  corporation  guilty  of  umt- 
compliance  with  these  statutes  can  have  no 
remedy  growing  out  of  its  transactions  made 
in  violation  of  them;  and  this  Is  true,  even 
in  a  case  where  the  illegality  is  made  to  ap- 
pear by  proof  alone  without  a  pleading  point- 
ing it  out  Gary-Lombard  Lumber  Co.  v. 
Thomas,  92  Tenn.  587,  22  S.  W.  743.  Also 
construing  and  applying  these  statutes  are 
Harris  v.  Water  &  Ught  Co.,  108  Tenn.  245, 
67  S.  W,  811;  Louisville  Property  Co.  v. 
NashviUe,  114  Tenn.  213,  84  S.  W.  810;  Lum- 
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ber  Co.  r.  Moore,  126  Tenn.  318,  148  S.  W. 
212;  Insarance  Go.  v.  Kennedy,  96  Tenn. 
714,  38  S.  W.  7<». 

Our  latest  case  upon  this  subject  Is  Lnmber 
Oo,  ▼.  Moore,  snpra,  In  which  we  held  that 
the  foreign  corporation  there  nnder  consid- 
eration bad  not  been  engaged  in  doing  busi- 
ness in  this  state  wltliln  the  meaning  of  onr 
statntes;  but  that  case,  we  think.  Is  dls- 
ttngnlsliable  from  the  present  case.  In  that 
case,  with  respect  to  statutory  restrictions 
upon  foreign  corporations  doing  business 
within  the  several  states.  It  was  said : 

'^hese  prohibitions  are  leveled  against  the 
act  of  toi^ga  corporations  entering  the  do- 
mestic state  by  their  agents  or  engaging  in 
the  genoal  prosecution  of  their  ordinary 
boalneBB  therein,  and  they  do  not  apply  there- 
fore to  acts  not  constituting  any  part  of  their 
ordinary  business." 

In  that  case,  upon  its  facts,  we  held  that 
the  foreign  corporation  did  not  maintain  Its 
agency  in  Memphis  for  the  usual  and  ordi- 
nary prosecution  of  its  business  within  the 
state,  but  that  it  maintained  such  agency  as 
a  matter  of  convenience  for  the  prosecution 
of  Its  business  in  other  states.  The  dis- 
tinction between  that  and  the  present  case 
Is  that  it  was  the  ordinary  business  of  the 
complainant  Amusement  C!ompany  to  send 
troupes  of  actors  from  one  theater  to  an- 
other in  the  state  of  Tennessee  for  the  pur- 
pose of  presenting  plays  to  audiences  as- 
sembled in  each  separate  theater,  and  from 
the  revenues  derived  by  means  of  each  per- 
formance the  complainant  Amusement  Com- 
pany in  its  turn  under  the  contract  sued  on 
derived  an  income.  The  revenues  it  receiv- 
ed arose  directly  from  acts  done  in  Tennes- 
see in  the  several  theaters  where  the  troupes 
of  actors  appeared  or  performed.  The  con- 
tract sued  on  shows  as  many  as  63  different 
Items,  each  of  which  represents  complain- 
ant Amusement  Ck>mpany's  share  of  the  rev- 
enues received  from  53  separate  and  distinct 
performances  by  troupes  of  actors  wlilch 
complainant  caused  to  appear  In  the  one  the- 
ater of  defendants  In  the  city  of  Chatta- 
nooga. 

Just  how  many  other  theaters  in  Tennes- 
see were  operating  under  Uke  contracts  with 
the  complainant  company  does  not  clearly 
appear  ia  the  record;  but  it  is  clear  that 
complainant  was  using  each  of  the  troupes 
of  actors  for  whose  performance  it  seeks 
to  recover  in  this  case  as  an  agency  in  the 
carrying  on  of  its  regular  and  ordinary  busi- 


In  John  Deere  Plow  Co.  v.  Wyland,  69 
Kan.  255,  76  Fac.  863,  2  Ann.  Cas.  307,  Cone 
Export  &  Commission  Co.  v:  Poole,  41  S.  C. 
TO,  19  S.  K  203,  24  L.  B.  A.  289,  Penn  Col- 
lieries Co.  V.  Edward  J.  McKeever,  183  N. 
I.  98,  75  N.  B.  935,  2  L.  B.  A.  (N.  S.)  127, 
A  Booth  &  Co.  V.  G.  M.  Welgand,  30  Utah, 
135,  83  Pae.  734,  10  L.  B.  A.  (N.  S.)  693,  and 
in  the  notes  upon  each  of  the  above  cases, 
an  extensive'  ct^latlon  of  the  authorities  up- 


on the  question  here  involved,  and  kindred 
questions,  will  be  found. 

We  do  not  think  the  present  case  falls 
within  the  doctrine  announced  in  manj  of 
the  authorltleB,  which  hold  that  an  isolated 
bustaess  act  within  a  state  does  not  amount 
to  the  carrying  on  of  business;  nor  do  we 
think  the  present  dase  falls  within  the  prin- 
ciple announced  in  other  authorities  to  the 
effect  that  business  acta  done  in  a  state  by 
a  foreign  corporation  which  are  merely  in- 
cidental to  Ite  bnsiness  conducted  at  Ita  dom- 
icile are  ontelde  of  the  prohibition  of  stat- 
utes similar  In  purpose  to  ours. 

[S]  On  the  contrary,  we  think  the  present 
case  falls  within  the  general  rule  that  a  cor- 
poration is  doing  business  within  a  partic- 
ular state  when  It  transacte  therein  some 
substantial  part  of  Ite  ordinary  business, 
c(mtlnnou8  in  character  as  distinguished 
from  merely  casual  or  occasional  transac- 
tions. 

A  corporation,  can  act  only  through  an 
agent  or  agencies;  but  It  does  not  follow 
that  a  foreign  corporation  can  evade  our 
statutes  by  an  insistence  that  it  has  no 
recognized  agent  in  this  state,  if,  under  the 
facto  of  the  case,  It  Is  clearly  apparent  that 
It  Is  by  means  of  agencies  organized  as  a 
part  of  ite  ordinary  business  conducting  that 
business  continuously  and  regularly  In  this 
state,  and   deriving   therefrom   an   income. 

It  may  be  said  that  the  troupes  of  actors, 
by  means  of  whose  performances  the  com- 
plainant corporation  in  the  conduct  of  ita 
business  In  this  state  planned  to  derive  Ite 
income,  were  not  employed  or  paid  by  the 
complainant  corporation,  but,  on  the  con- 
trary, were  employed  and  paid  by  the  de- 
fendant partnership;  but  nevertheless  each 
troupe  caused  by  the  complainant  corpora- 
tion to  appear  at  the  theater  of  the  defend- 
ant partnership  was  an  agency  used  by  the 
complainant  corj)oration  in  the  conduct  of 
ite  ordinary  business,  for  the  purpose  of  pro- 
ducing for  it  an  income  out  of  the  conduct 
of  ite  ordinary  business,  and  the  agency  thus 
used  performed  the  acte  from  which  the  in- 
come to  the  complainant  corporation  result- 
ed in  the  state  of  Tennessee. 

It  Is  therefore  apparent  that  the  Income 
which  the  complainant  planned  to  derive 
from  the  execution  of  the  contract,  and  for 
which  Income  It  sues  to  recover  in  this  case, 
resulted  as  a  sequence  of  the  following  acte 
In  the  order  named:  First,  the  consent  by 
complainant  to  the  terms  of  the  contract, 
which  consent  we  must  hold  was  given  In 
Tennessee,  since  It  is  clear  that  the  contract 
^as  consented  to  by  the  defendant  partner- 
ship at  Chattanooga,  in  that  state;  second, 
the  engagement  by  complainant  of  the  troupes 
of  actors  to  appear  on  scheduled  dates  In 
the  theater  of  the  defendant  partnership  (this 
act  was  done,  no  doubt,  by  the  complainant 
in  ite  Chicago  office);  third,  the  actual  ap- 
pearance of  the  actors  pursuant  to  this  en- 
gagement in   this   theater  at   Chattanooga, 
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Tton.;  fonith,  tbe  collection  of  admission 
money  from  the  seTeral  audiences  by  tbe  de- 
fendant partnership,  and  the  remittance  by 
it  of  complainant's  share  of  the  money  so 
collected,  as  that  share  was  fixed .  by  tbe 
terms  of  the  contract. 

Thns,  It  Is  clear  tbat  three  of  the  four 
business  acts  from  whlcl}  the  Income  sued 
for  resulted  were  acts  done  in  Tennessee, 
and  done  or  to  be  done  there  under  the  terms 
of  the  contract  by  the  complainant  through 
agencies  employed  by  it.  We  think  this 
brings  it  clearly  within  the  general  rule  al- 
ready announced. 

As  bearing  upon  the  subject  under  discus- 
sion, and  generally  sustaining  our  views 
thereof,  we  dte  the  following  additional  au- 
thorities: Chattanooga  Bldg.,  etc..  Associa- 
tion T.  Denson,  189  tJ.  S.  408,  23  Sup.  Ct. 
630,  47  Ij.  Ed.  870;  Lumberman's  Insurance 
Co.  ▼.  Meyer,  197  U.  S.  407,  25  Sup.  Ct  483, 
49  L.  Ed.  810;  Mutual  Life  Insurance  Co. 
V.  Spratley,  172  U.  S.  602,  19  Sup.  Ct.  308, 
43  li.  Ed.  669;  Diamond  Glue  Co.  t.  U.  S. 
Glue  Co.,  187  U.  S.  611,  23  Sup.  Ct  206,  47 
L.  Ed.  331;  International  Text-Book  Co.  t. 
Pigg,  217  U.  S.  91,  30  Sup.  Ct  481,  64  L. 
Ed.  678,  24  L.  R.  A.  (N.  S.)  493, 18  Ann.  Cas. 
1103. 

Without  further  discussion,  we  bold  tbat 
the  Indebtedness  eyidenced  by  the  account 
sued  on  arose  out  of  business  conducted  in 
this  state  by  the  complainant  Amusement 
Company  without  precedent  compliance  on  its 
part  with  our  statutes  already  cited,  and 
therefore  that  it  cannot  maintain  this  suit 

It  results  that  the  decree  of  the  chancel- 
lor will  be  reversed,  and  the  suit  dismissed. 

WILLIAMS,  J.  (dissenting). .  I  do  not  con- 
ceive that  there  Is  presented  by  this  record 
a  case  of  doing  business  in  this  state,  un- 
der the  statute  cited,  on  the  part  of  the 
Amusement  Company.  It  had  no  plant, 
property,  office,  agent,  or  agency  in  this 
state.  It  was  related  to  the  resident  firm  of 
Catron  &  Albert  as  contractor  to  contractee, 
and  to  nonresident  managers,  or  players  in 
like  manner,  and  was  but  an  intermediary. 
I  fail  to  see  bow  the  respective  contractual 
relations,  conceived  of  singly,  or  (If  that 
were  permissible)  in  conjunction,  can  be  said 
to  fix  upon  the  company  the  status  assigned 
it  by  the  majority. 


BAIRD  V.   SMITH. 

(Supreme  Court  of  Tennessee.    Nov.  28,  1913.) 

Contracts  (§  117*)— Lessening  Coiipktition 
—Sale  of  Business. 

Tbe  provision  of  a  contract,  by  which  one 
sellB  bis  stock  of  goods  and  the  fixtures  of  his 
store,  that  he  will  not  in  that  town  for  five 
years  engage  in  business  in  competition  with 
the  buyer,  does  not  "tend  to  lessen  free  and 
full,  competition"  in  the  sale  of  articles  that 
had  become  a  part  of  the  mass  of  the  property 
in  the  state,  in  violation  of  Acts  1903,  c.  140, 


{  1;  the  meaning  of  "competition,''  or  of  andne 
or  unreasonable  restraint  of  trade,  under  tbe 
common  law,  not  being  changed  by  the  statute. 
[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  {{  554-569;   Dec.  Dig.  i  117.*] 

Appeal  from  Chancery  Court,  Campbell 
County;  Hugh  G.  Kyle,  Chancellor. 

Suit  by  M.  E.  Baird  against  W.  O.  Smith. 
Decree  for  complainant  Defendant  appeals. 
Affirmed. 

H.  K.  Tramell,  of  Jdlico,  for  appellant 
John  Jennings,  Jr.,  of  Jelllco,  for  appellee. 

BUCHANAN,  J.  On  May  9,  1910,  tbe  par- 
ties above  named  entered  into  a  written  con- 
tract whereby  Smith  sold  to  Balrd  the  entire 
stock  of  merchandise  and  fixtures  located  in 
a  certain  storehouse  in  JelUco,  Tenn.,  known 
as  the  "Racket  Store."  The  contract  con- 
tains the  terms  of  sal^  (which  are  not  mate- 
rial to  be  set  out  here),  and  then  proceeds 
as  follows: 

"Further  considerationa  of  this  agreement 
are  as  follows: 

"The  said  W.  O.  Smith  binds  himself  in 
the  sum  of  one  thousand  dollars  (91,000.00), 
to  be  paid  to  the  said  M.  E.  Balrd,  due  only 
under  the  following  conditions:  Should  the 
said  W.  O.  Smith  enter  Inta  any  business 
other  than  the  business  which  he  la  now 
connected  with,  viz.,  the  Smith  Shoe  &  Cloth- 
ing Company,  in  the  town  of  Jelllco,  for  a 
period  of  five  (6)  years,  in  any  line  of  mer- 
chandise that  would  be  considered  in  compe- 
tition to  tbe  store  sold  to  M.  B.  Baird,  then 
the  said  W.  G.  Smith  agrees  to  pay  one 
thousand  dollars  ($1,000.00)  to  said  M.  B. 
Balrd  for  this  privilege." 

Tbe  contract  was  in  duplicate,  executed  in 
tbe  presence  of  two  witnesses,  and  signed  by 
the  respective  parties.  Baird  paid  the  con- 
sideration money,  Altered  into  possession  of 
the  stock  and  fixtures,  and  since  the  date  of 
the  contract  has  been  doing  business  at  tbe 
"Racket  Store."  On  November  26,  1912,  he 
brought  this  suit,  seeking  a  decree  against 
Smith  for  $1,000  and  interest  upon  an  alleged 
breach  of  the  above-quoted  portion  of  tbe 
contract 

The  chancellor  decreed  as  prayed  In  tbe 
bill,  and  Smith  appealed,  and  has  assigned 
errors  in  this  court 

It  is  the  opinion  of  the  majority  of  the 
court  (In  which  the  writer,  however,  does  not 
concur)  that  the  contract  was  breached  by 
Smith,  and  that  so  far  as  this  branch  of  tbe 
case  is  concerned  there  was  no  error  in  the 
decree.  This  branch  of  the  case  has  been 
disposed  of  in  an  oral  opinion  and  need  sot 
be  further  noticed. 

The  next  and  only  remaining  question  aris- 
es upon  Smith's  insistence  that  the  chancel- 
lor should  have  held  the  clause  quoted  from 
the  contract  void,  because  It  was  a  contract 
tending  to  lessen  full  and  free  competition  in 
tbe  sale  of  merchandise,  within  the  meanln? 
of  chapter  140,  Acts  of  1903.    It  is  urged  that 


*ror  other  cuss  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Berles  ft  Rep'r  Indent 
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the  lessening  or  restraint  of  competition 
need  not,  under  the  act,  be  unreasonable,  as 
it  must  bare  been  at  common  law,  in  order 
to  invalidate  tbe  contract,  but,  on  the  con- 
trary, under  the  act  a  mere  tendency  to  les- 
sen fiill  and  free  competition  Invalidates  the 
•contract 

An  analysis  of  section  1  of  the  act  in  ques- 
tion reveals  a  twofold  purpose  in  the  passage 
of  that  section. 

The  first  was  to  preserve  full  and  free 
competition  in  the  sale  of  articles  of  mer- 
chandise which  had  become  a  part  of  the 
mass  of  property  in  the  state. 

The  second  was  to  preserve  full  and  free 
competition  in  the  sale  and  manufacture  of 
articles  of  domestic  growth  and  domestic 
raw  material,  and  to  prevent  all  combi- 
nations tending  to  alCect  the  price  or  cost 
thereof  to  the  consumer  or  producer. 

With  the  second  of  these  purposes  we  are 
not  concerned  in  the  present  case.  It  is 
the  first  purpose  of  the  act,  and  how  far,  if 
at  all,  it  has  changed  the  rules  of  the  com- 
mon law  with  respect  to  contracts  of  this 
dkaracter,  that  we  most  consider  In  the  pres- 
ent case. 

We  tbinlc  the  only  change  in  the  common 
law  the  statute  has  wrought  is  accomplished 
by  the  use  of  the  words  "tend  to"  in  the  first 
section  of  the  act  The  test  at  the  common 
law  bad  been  whether,  in  point  of  fact  the 
contract  or  other  matter  in  auestion  did  in 
fact  work  an  undue  or  unreasonable  re- 
straint upon  full  and  free  competition;  the 
test  under  the  statute  is  whether  it  "tends 
to"  do  so.  The  statute  worlcs  no  change  in 
the  meaning  of  the  word  "competition"  as  it 
was  understood  at  common  law,  nor  does  it 
change  wliat  was  at  common  law  undue  or 
unreasonable  restraint  of  trade,  or  such  re- 
straint of  the  synonymous  term,  "full  and 
free  competition." 

So  the  question  before  us  narrows  down  to 
the  point  of  determining  whether  the  con- 
tract in  suit  or  tliat  part  of  it  quoted  here- 
in, tended  witliin  the  meaning  of  the  first 
section  of  the  act  to  lessen  full  and  free 
competition,  and  therefore  contravened  the 
public  policy  underlying  the  act 

Under  the  common  law  in  force  in  this 
state  prior  to  any  legislation  on  the  subject 
only  such  combinations,  contracts,  or  agree- 
ments as  operated  to  the  prejudice  of  the 
public  interest  by  unduly  obstructing  the  due 
course  of  trade,  or  which,  either  because  of 
tlieir  Inherent  nature  or  effect  or  because  of 
the  evident  purpose  of  the  act  injuriously 
restricted  trade,  were  denounced  as  void  on 
grounds  of  public  policy. 

Such  was  the  holding  of  tlie  Supreme  C!ourt 
of  the  United  States  in  U.  S.  v.  American 
Tobacco  Co.,  221  U.  S.  171,  174,  31  Sup.  Ct 
682,  S6  L.  Bd.  693,  694,  where  it  was  said 
tbat  the  statute  under  consideration  there 
dionld  be  so  interpreted  as  not  to  restrain 
tlw  power  to  malce  "normal  and  usual  ooa- 


tracts  to  further  trade  by  resorting  to  all 
normal  methods,  whether  by  agreement  or 
otherwise,  to  accomplish  such  purpose."  And 
so  we  think  the  act  in  question  in  the  present 
case  must  be  read  and  interpreted.  Every 
contract  by  which  one  person  secures  to  him- 
self the  ownership,  dominion  over,  and  right 
to  fix  a  price  on  or  sell,  or  to  keep  for  his 
use,  a  particular  portion  of  the  common  mass 
of  merchandise  in  the  state,  is  to  that  extent 
an  exclusion  of  the  like  rights  in  all  others 
over  that  property  during  his  ownership,  and 
such  person,  if  under  no  public  dut^  or  con- 
tract to  part  with  the  merchandise,  may  keep 
and  use  it  or  sell  it  at  such  price  as  he  sees 
fit  He  is  free  to  do  as  be  likes  In  inspect 
to  it ;  and  so  was  the  vendor  from  whom  he 
acquired  title,  if  similarly  circumstanced. 

And,  as  we  see  the  present  case.  Smith, 
who  had  gathered  into  his  "Racket  Store"  a 
part  of  the  common  mass  of  mercliandise  in 
the  state,  and  who  by  sale  of  merchandise  of 
like  character  in  that  place  had  built  up  a 
good  name  or  good  will  for  his  business  in 
that  particular  class  of  merchandise,  had  a 
property  right,  not  only  in  the  merchandise 
and  fixtures  sold  to  Baird,  but  also  in  the 
good  will  or  name  of  the  business.  The  con- 
tract between  Smith  and  Baird  does  not  ex- 
pressly convey  the  good  will  of  the  business; 
but  notwithstanding  this  fact,  we  tUnk 
Smith's  right  was  clear  to  sell  the  stock  of 
merchandise  and  fixtures,  and  as  an  Incident 
of  his  ownership  of  the  stock  and  the  busi- 
ness Conducted  by  him,  and  as  an  element 
entering  into  and  forming  a  part  of  the  val- 
ue thereof,  to  bind  himself  not  to  engage  in 
business  in  competition  with  Baird  in  the 
town  of  Jellico  for  the  period  of  time  named 
in  the  contract  Jackson  v.  Byrnes,  103 
Tenn.  60S,  54  S.  W.  984;  Bradford  y.  Furni- 
ture Co.,  115  Tenn.  610,  92  S.  W.  1104,  9  I^ 
R  A.  (N.  S.)  979;  Turner  v.  Abbott  116 
Tenn.  725,  94  8.  W.  64,  6  L.  R.  A.  (N.  8.) 
892,  8  Ann.  Cas.  150;  Smith  ▼.  Webb  (Ala.) 
68  South.  913,  40  L.  B.  A.  (N.  8.)  1192. 

We  do  not  think  the  contract  tended  to 
restrain  full  and  free  competition  within  the 
meaning  </t  the  act  of  1903.  Our  case  of 
Turner  y.  Abbott  supra,  is  controlling  au- 
thority in  the  present  case. 

The  act  of  1903,  upon  other  phases  than  that 
involved  In  the  present  case,  has  t>een  consid- 
ered by  this  court  in  State  y.  Wltherspoon,  115 
Tenn.  138, 00  S.  W.  852;  State  ex  rel.  y.  Woolen 
Mills,  115  Tenn.  267,  89  S.  W.  741,  2  L.  R. 
A.  (N.  8.)  493,  112  Am.  St  Rep.  826;  Stand- 
ard OH  Co.  v.  State,  117  Tenn.  642,  100  S.  W. 
705,  10  L.  R.  A.  (N.  8.)  1016;  State  ex  rel. 
T.  Standard  OU  Co.,  120  Tenn.  138,  110  & 
W.  565.  And  the  act  is  considered  by  the  Su- 
preme Court  of  the  United  States  in  Standard 
Oil  Co.  y.  Tenn.,  217  U.  &  413,  80  Sup.  Ct 
543,  54  U  Ed.  817. 

It  results,  from  the  views  expressed,  tliat 
the  decree  of  the  chancellor  must  be  affirmed, 
with  costs. 
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AMERICAN  ZmO  CX).  y.  SMITH. 
(Supreme  Coort  of  Tenneoee.    Not.  29,1918.) 

1.  Masteb  and  Skbtart  ({  103*)— Mabteb'b 
LiABxuTT— Sksvart's  Dtttt  TO  Obxt  Ruu 

— "NONDKLBGABUE." 

While  in  inataoces  the  giving  of  signals 
mar  be  the  nondelegable  duty  of  the  master, 
the  term  "nondelegable"  doea  not  mean  that 
the  master  may  not  impose  ui^on  a  servant  the 
daty  of  giving  signals  prescribed  for  his  own 
safety,  and  where  such  signals  are  not  given 
at  such  a  place  as  his  duty  reonires  he  cannot 
recover  for  injury  resulting  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  175;   Dec.  Dig.  |  108.*] 

2.  Mabteb  and  Servant  (§  243*)— Mabteb'b 

lilABIUTT— NONCOMPUANCB  WITH  RULBB. 

Deceased,  with  other  machinists,  descend- 
ed in  a  mining  shaft  to  repair  a  pump  after  be- 
ing warned  by  the  master  carpenter,  repairing 
the  upper  put  of  the  shaft:  that  they  should 
not  come  into  the  shaft  until  they  notified  him 
by  knocking  on  a  pipe;  but  when  the  repair 
was  finished  the  foreman  said,  "Come  on,"  and 
went  into  the  hoisting  basket,  followed  by  de- 
ceased, who,  as  he  was  getting  into  the  basket, 
was  hit  by  a  piece  of  timber  falling  from  the 
carpenters'  work  and  killed.  Beta,  that  de- 
ceased had  no  right  to  infer  that  the  foreman 
had  obeyed  the  rule  as  to  notice,  and  tliat,  as 
he  himself  could  have  given  notice,  his  failure 
to  observe  tiie  rule  was  negligence,  defeatins  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  682,  766-775;  Dec.  Dig. 
S  243.*] 

Appeal  from  Orcait  Court,  Knox  County; 
Yon  A.  Huffftker,  Jadge. 

Action  by  Bertie  Smith  against  the  Ameri- 
can Zinc  Company.  Judgment  for  plaintiff 
was  affirmed  in  the  Courft  of  Civil  Appeals, 
and  defendant  appeals.  Reversed,  and  Judg- 
ment for  defendant 

Comlck,  Frantz,  McGonnell  &  Seymour,  of 
Enoxvllle,  for  appellant  Pickle,  Turner  & 
Kennerly,  of  Knoxville,  for  appellee. 

WILLIAMS,  J.  This  suit  was  brought  by 
Mrs.  Bertie  Smith  to  recover  of  the  Ameri- 
can Zinc  Company  for  the  death  of  her  hus- 
band, James  C.  Smith,  which  occurred  In  a 
mining  operation. 

Deceased  was  an  experienced  machinist  in 
the  employ  of  the  company,  imder  a  master 
machinist,  Edleman,  his  foreman,  and  at  the 
time  was  engaged  in  attending  to  the  repair 
of  pumps  in  the  mine  then  being  driven.  He 
was  ordered  by  Edleman  to  accompany  him 
and  a  second  assistant,  Calne,  down  a  shaft 
of  the  mine  to  repair  a  pump.  The  three 
used  for  descent  a  hoisting  apparatus.  A  head 
carpenter  and  several  assistants  were  engag- 
ed in  Unlng  the  shaft  with  lumber,  and  as 
the  three  machinists  started  down  the  head 
cari>enter  cautioned  all  of  them  to  signal  to 
him  by  tapping  on  a  pipe  line,  that  extended 
up  the  shaft,  before  coming  from  the  pump 
into  the  shaft  to  make  the  ascent;  this,  so 
that  the  carpentry  crew  conid  discontinue 
work  above  and  avoid  injury  to  the  machin- 
ists by  falling  timber  being  worked  by  the 


carpenters  or  by  rock  dislodged  by  tlieiD. 
After  fixing  the  pump,  the  deceased.  Smltli, 
for  the  machinists,  before  going  from  Hie 
pump  Into  the  shaft,  tapped  on  the  pipe  line 
without  direction  from  his  foreman  so  f^  as 
the  proof  shows.  The  head  carpenter  gave  a 
return  signal  that  all  was  right,  and  the  ma- 
chinists reached  the  surface  in  safety. 

The  pump  did  not  work  promptly,  and 
Foreman  Edleman  again  took  his  crew  do'wn 
the  shaft  to  give  it  further  attention,  wlien 
they  were  again  warned  by  the  head  carpen- 
ter: "Whatever  you  do,  don't  come  about 
that  shaft  until  you  let  me  know  you  are 
coming." 

These  warnings  were  in  accord  with  a  rale 
of  the  company  in  proof  to  this  effect:  "The 
rule  of  the  mine  with  respect  to  the  protec- 
tion of  the  men  coming  into  the  shaft  where 
the  timbering  was  going  on  was  that  any- 
body coming  to  the  bottom  of  the  shaft  would 
knock  on  the  pipe,  and  the  timbermen  were 
to  answer  by  rapping  on  the  pipe  and  calling 
down."  The  proof  further  establishes  that 
under  the  rule  any  workman  desiring  to  go 
up  the  shaft  was  to  give  the  signal  or  to  see 
that  it  was  given.  In  going  into  the  shaft 
for  the  second  ascent,  no  signal  was  given  by 
either  of  the  three  machinists.  Foreman 
Edleman  said,  "Come  on,  we  will  ascend  to 
the  surface,"  and  all  started  together.  Edle- 
man went  to  the  hoisting  basket,  and  got  in; 
Calne  followed  next,  and  got  in;  and  as  de- 
ceased approached  the  basket  and  was  in  the 
act  of  getting  in,  a  block  of  timber  fell  from 
where  the  carpenters  were  at  work,  about 
180  feet  above,  and  hit  and  Instantiy  killed 
Smith. 

It  appears  from  the  testimony  that  the 
pump  was  located  out  of  danger  range  about 
eight  feet  from  the  shaft,  and  that  the  sound 
produced  by  tapping  on  the  pipe  line  could 
be  heard  for  several  hundred  feet  from  the 
shaft 

The  company  made  a  motion  for  peremp- 
tory instructions  In  its  favor,  but  this  was 
overruled.  The  case  went  to  a  Jury,  which 
gave  plaintiff  a  verdict 

The  disposition  of  the  case  in  the  Court  of 
Civil  Appeals  Is  best  shown  by  an  excerpt 
from  Its  opinion,  as  follows: 

"The  sole  question  in  this  case,  as  we  view 
it,  Is:  Was  the  foreman  guilty  of  negligence 
in  failing  to  notify  the  carpenters  at  work 
above  them  in  the  shaft  of  the  fact  that  they 
were  entering  the  elevator  to  be  carried  to 
the  surface? 

"The  proof  is  not  clear  as  to  what  was  said 
when  the  foreman  said  to  the  deceased  and 
the  other  employe^  'Let  us  return  to  the  sur- 
face.' As  a  matter  of  fact,  he  entered  the 
basket  of  the  elevator  first,  and  it  was  his 
duty  to  tap  the  pipe  to  notify  the  carpenters 
above  of  the  fact  that  they  were  there  to  be 
carried  to  the  surface. 
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"The  caae  nms  along  a  narrow  margin,  bat 
we  think  the  deceased  lost  his  life  by  virtue 
of  tbla  negligence  of  the  foreman,  and  the 
whole  <diarge  of  the  trial  Judge  embraced  in 
the  aHWignments  of  error  rerolves  around 
this  sole  question  as  to  whether  or  not  the 
foreman  was  guilty  of  negligence  in  failing 
to  notify  the  carpenters  above  that  they 
were  entering  the  elevator  for  the  purpose 
of  being  carried  to  the  surface.  If  It  was 
also  the  doty  of  the  deceased  to  notify  them, 
then  his  representative  could  not  recover  in 
this  ca^e ;  but  we  think  he  had  the  right  to 
rdy  npon  the  fact  that  the  foreman,  who 
preceded  him  in  entering  the  elevator,  had 
notified  the  carpenters  above  of  their  Inten- 
tion to  be  carried  to  the  surface." 

[1]  It  wlU  be  noted  that  the  Court  of  OIt- 
11  Appeals  held  that,  if  it  was  the  duty  of 
the  deceased.  Smith,  to  notify  the  carpenters 
above,  by  means  of  the  signal,  there  could  be 
no  recovery  in  this  case.  This  is  a  true  coq- 
eeption  and  statement  of  the  law.  While  in 
instances  the  giving  of  signals  may  be  the 
nondelegable  duty  of  the  master,  it  is  not 
meant  by  the  word  "nondelegable"  that  the 
master  may  not  impose  the  duty  upon  a  giv- 
en employ^  to  give  signals  prescribed  for 
his  owa  safety. 

"An  action  cannot  be  maintained  where 
it  was  the  dnty  of  the  injured  servant  to  di- 
rect other  employes  by  means  of  signals,  and 
the  injury  was  due  to  the  fact  that  those 
signals  were  improperly  given,  or  were  not 
given  at  such  time  and  place  as  his  duty  re- 
quired." 8  Labatt,  Master  ft  Servant  (2d 
Ed.)  §  1260;  26  Cyc.  1264. 

While  the  proof  does  show  that  the  duty 
to  glTe  the  signal  was  imposed  upon  Edle- 
man,  as  foreman,  it  also  further  shows  that 
the  same  dnty  under  the  rule  rested  equally 
and  alike  upon  deceased. 

That  court  was  further  of  view,  as  we  con- 
stme  the  opinion,  that  deceased  had  the 
right  to  rely  upon  the  fact,  as  excusing  him 
from  giving  the  signal,  that  the  foreman, 
Edleman,  in  leading  the  way  to  the  basket 
for  ascent,  had  given  the  signal,  and  there- 
fore its  ruling  was  in  favor  of  the  plaintilF 
on  the  motion  for  peremptory  instructions. 
As  was  indicated  by  the  Court  of  Civil 
Appeals,  the  margin  for  liability  was,  in  its 
opinion,  a  narrow  one,  and  the  authorities 
mling  the  point  appear  to  be  by  no  means 
numerous. 

In  the  case  of  Atchison,  etc,  B.  Co.  v. 
Beesman,  60  Fed.  370,  378,  9  C.  C.  A.  20,  28, 
23  L.  R.  A.  768,  772,  it  was  urged  in  behalf 
of  an  injured  brakeman,  plaintiff,  that  his 
disobedience  of  the  company's  rules,  though 
It  contributed  to  his  injury,  should  not  be 
accounted  to  him  as  contributory  negligence, 
because  tlie  disobedience  was  with  the  knowl- 
edge and  consent  of  the  conductor  as  his 
superior.  Mr.  Justice  Brewer,  sitting  at 
drcnlt  as  Circuit  Justice,  delivering  the 
opinion  of  the  court,  said:  "The  duty  of 
obedience  to  the  rules  of  the  employer  is  one 


resting  alike  upon  all  employte;  and,  when 
an  employe  claims  to  recover  from  his  em- 
ployer for  injuries  resulting  through  ^e  let- 
ter's negligence,  he  cannot  escape  the  conse- 
quences of  his  own  act  contributing  to  such 
injury — an  act  done  in  known  violation  of 
the  rules  of  such  employer — on  the  ground 
that  his  immediate  superintendent  knew  and 
assented  to  such  act  of  violation.  If  it  were 
otherwise,  then  the  supineness  and  negli- 
gence of  any  superintending  officer  of  a  cor- 
poration would  relieve  a  subordinate  from 
responsibility  for  his  own  conduct  In  other 
words,  the  wrong  of  one  employe  Is  excused 
by  a  like  wrong  of  another.  The  employe  in- 
jured through  his  own  omission  of  duty  es- 
capes liability  for  such  omission  because 
some  other  employe  is  equally  careless." 

The  recent  case  of  New  York,  etc.,  R.  Co. 
V.  Ropp,  76  Ohio  St.  448,  81  N.  B.  748,  U  L. 
R.  A.  (S.  S.)  413,  involved  a  claim  of  an  em- 
ploye (Ropp)  that  his  failure  to  obey  a  rule 
respecting  s^naling  was  excused  by  the  pres- 
ence and  consent  of  his  superior  (Whalen). 
The  court  said:  "This  theory  of  the  case 
does  not  seem  to  us  to  be  tenable.  For  aught 
that  appears,  the  rules  were  equally  obliga- 
tory on  both  Whalen  and  the  plaintiff.  They 
certainly  were  binding  on  the  plaintiff,  and 
the  violation  of  the  rules  by  Whalen,  wheth- 
er he  were  a  superior  or  not,  could  not  re- 
lease the  plaintiff  from  his  contractual  obli- 
gation, which  was  made  for  the  benefit  of 
both  himself  and  his  employer.  •  •  •  Nei- 
ther can  such  authority  [of  Whalen  to  sus- 
pend the  rule  as  to  Ropp]  be  implied  from 
the  fact  that  Whalen  had  authority  to  direct 
and  control  the  plaintiff  in  the  performance 
of  his  duties  as  a  car  repairer.  His  authori- 
ty to  control  and  direct  was  authority  to  con- 
trol and  direct  within  the  limitations  of  the 
rules  prescribed  by  the  company  for  the  gov- 
ernment of  all  employes.  •  •  •  Nor  had 
the  plaintiff  the  right  to  infer  a  waiver  of 
the  rule  in  any  case.  There  is  not  even  room 
for  an  argument  from  the  necessity  of  the 
case ;  for  the  plaintiff  could  have  obeyed  the 
order  of  his  superior  and  still  have  protected 
himself  from  injury  by  obeying  the  rule." 

[2]  We  need  not.  In  the  pending  case,  hold 
that  a  superior  cannot  In  any  case,  for  lack 
of  authority,  so  order  an  inferior  employe  as 
to  free  the  latter  from  the  obligation  of  a 
given  rule  binding  alike  on  both,  for  here 
there  was  no  order  or  direction  proceeding 
from  the  superior  to  Smith  to  disregard  the 
rule  prescribed  for  their  protection.  This 
was  also  true  in  the  Ohio  case,  in  which  the 
court  further,  in  this  connection,  wrote: 
"Although  the  plaintiff  had  not  be«i  told  by 
Whalen  to  disregard  the  rule,  and  although 
he  had  not  looked  to  see  if  the  signals  were 
placed,  and  nothing  had  been  said  on  the 
subject,"  it  is  claimed  that  "he  had  the  right, 
when  called  by  Whalen  to  come  and  help  him 
on  the  repairs  on  which  Whalen  was  work- 
ing, to  take  it  for  granted  that  Whalen  had 
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done  his  duty,  or  to  infer  from  Whalen's  con- 
duct and  surrounding  circumstances  tbat  tbe 
rule  was  suspended  for  the  time  being" — and 
the  court  denied  tliat  the  plaintiff  employ^ 
had  tbe  right  to  so  infer.  See,  also,  Central 
R.  Co.  T.  Kitchens,  83  6a.  83,  9  S.  B.  827; 
26  Cyc.  1270. 

In  our  opinion,  the  role  thus  last  declared 
Is  sound,  and,  further,  that  it  Is  applicable 
to  the  facts  of  the  case  at  bar.  Smith  had 
no  right  to  Infer  that  Edleman  was  by  closer 
attention  and  compliance  absolving  him  from 
an  observance  of  the  rule,  reinforced  by  the 
cautions  given  immediately  before  to  him 
and  Bdleman  alike.  If  it  be  conceived  that 
Bdleman  directed  Smith  to  follow  him  out 
into  the  shaft  and  into  the  basket,  then  for 
aught  that  appears  Smith  could  have  done 
80,  and  also  have  compiled  with  the  rule  by 
tapping  the  signal  on  the  pipe  line.  If  Bdle- 
man disregarded  the  rule,  that  fact  did  not 
operate  to  acquit  deceased  of  negligence  in 
respect  of  his  own  omission. 

Other  contentions  are  disposed  of  oraUy. 

The  motion  for  peremptory  instructions 
should  have  been  sustained.  Reversed,  with 
Judgment  here  in  accord. 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  v.  Mc- 
CONNELL  et  al. 

(Supreme  Court  of  Arkansas.     Dec.  1,  1913.) 

1.  Rkfobmation   of  Instbitkents   (i   46*)— 
BviDENCB— Sufficiency. 

Before  a  written  instrament  will  be  re- 
formed for  mutual  mistake,  the  evidence  of 
the  mistake  must  be  clear  and  conidncing. 

[Bd.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  U  167-193;  Dec 
Dig.  i  45.*] 

2.  Refobmatior  of  Instbuuknts  (S  45*)— Ac- 
tion. 

In  ejectment,  where  defendants  filed  a  cross- 
complaint  seeking^  a  reformation  of  their  deed, 
evidence  held  sufficient  to  support  a  decree  of 
reformation. 

[Bd.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  fi  157-193;  Dec 
Dig.  i  45.*] 

3.  Rkfokuation  or  Inbtbitxbnts  (i  28*)  — 
Bquitable  Bbtoffel. 

where  defendants  purchased  land  from  a 
railroad  company  and  relied  upon  the  railroad 
company's  agent  to  insert  the  description  of 
the  land  which  was  the  subject-matter  of  tbe 
contract  in  the  application  for  the  purchase,  de- 
fendants are  not  estopped  from  securing  a 
reformation  of  their  deed  because  they  did  not 
examine  the  description  of  the  deed  and  as- 
certain tbat  it  failed  to  include  the  land  they 
sought  to  buy. 

[Ed.  Note.— For  other  cases,  see  Reforma- 
tion of  Instruments,  Cent  Dig.  {  82;  Dec  Dig. 
i  23.*] 

4.  Refobkation   of    Instbuuents   (I    26*>— 
Oboundb  fob  Refobication. 

Where  defendants  purchased  land  from 
plaintiff  and  went  into  possession,  erecting 
structures  thereon,  they  will  not  be  denied  the 
right  to  a  reformation  of  their  deed  so  as  to 
make  it  include  the  land  purchased,  on  the 
ground  that  the   parties  cannot  be   placed  in 


statu  quo;    the  reformation  of  the  instrument 
placing  the  parties  in  statu  qno. 

[Ed.  Note. — For  other  cases,  see  Reforma- 
tion of  Instmmenta,  Cent  Dig.  tl  84-90;  Dec 
Dig.  i  25.*] 

Appeal  from  Johnson  Chancery  Court; 
Jeremiah  G.  Wallace,  Chancellor. 

Decree  by  the  St  Louis,  Iron  Mountain  ft 
Southern  Railway  Company  against  B.  T. 
McConnell  and  others.  From  a  judgment  for 
defendants  on  their  cross-complaint,  plaintiff 
appeals.    AfDrmed. 

a  M.  Walser,  of  little  Rock,  for  :ippellant 
O.  O.  Patterson,  of  Clarksvllle,  for  appellees. 

Mcculloch,  c.  j.  [i,  j]  The  piaintifl,  st 

Louis,  Iron  Mountain  ft  Southern  Railway 
Company,  instituted  this  action  in  the  drcnit 
court  of  Johnson  county,  claiming  title  to 
certain  tracts  of  land  in  that  county,  and 
peeking  to  recover  possession  of  timber  cat 
by  the  defendants  on  the  land,  also  to  re- 
cover possession  of  certain  houses  and  mill 
sheds  situated  on  the  land.  The  lands  are 
described  in  the  complaint  as  the  S.  %  of 
the  N.  W.  %  and  the  S.  W.  H  of  the  N.  K. 
%  of  section  81,  in  tovrnshlp  11  N.,  range  22 
W.,  and  the  plaintiff  shows  a  complete  chain 
of  title  back  to  the  government.  Damages 
were  also  sought  to  be  recovered  for  timber 
cut  and  removed  from  said  lands.  An  order 
of  attachment  was  issued  and  levied  on  prop- 
erty of  the  defendants,  and  an  injunction 
was  also  issued,  restraining  defendants  from 
catting  any  more  timber  or  removing  the 
bouses  from  the  lands.  It  is  shown  that  the 
defendants  have  erected  a  sawmill  on  the 
tracts  of  land,  and  are  proceeding  to  cot  and 
remove  all  the  timber  on  the  aforesaid  tracts. 
The  defendants  answered,  alleging  that  Mc- 
Connell, one  of  the  defendants,  pnrcbased 
said  lands  mentioned  above  from  the  plain- 
tiff, but  that,  by  mutual  mistake,  the  plalntlff 
conveyed  the  wrong  lands,  to  wit,  the  S.  W. 
%  of  the  S.  W.  K,  the  S.  E.  %  of  the  S.  W. 
Vi,  and  the  S.  W.  K  of  the  S.  B.  ^,  at  section 
31,  in  township  11  N.,  range  22  W.  Detend- 
ants  made  their  answer  a  cross-complaint, 
and  asked  that  the  cause  be  transferred  to 
the  chanoery  court,  and  that  a  decree  be  en- 
tered in  their  favor,  reforming  the  deed  so  as 
to  correctly  describe  the  lands  according  to 
the  Intention  of  the  parties.  The  court  heard 
the  causes  upon  depositions  of  witnesses,  and 
rendered  a  decree  in  favor  of  defendants,  re- 
forming the  deed  according  to  the  prayer  of 
the  cross-complaint  Damages  in  the  sum  of 
$250  were  also  awarded  to  tbe  defoidanta 
for  Injuries  sustained  by  reason  of  the  In- 
junction. The  plaintiff  has  prosecated  a.m 
appeal  to  this  court 

It  appears  from  the  testimony  that  McCk>n- 
nell,  one  of  the  defendants,  was  in  the  lum- 
ber business  in  Clarksvllle,  Ark.,  and  par- 
chased  lumber  from  Oarllle,  also  one  of  tti« 
defendants.    Carllle  would  seek  out  pnrchase- 
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able  timlwr  lands,  and  McGonnell  would  pur- 
chase the  same,  and  then  giye  Carlile  a  con- 
tract tor  cnttlng  the  timber  and  sawing  It 
Tliat  was  done  In  this  Instance,  and  the  proof 
tends  to  show  that  Carllle  selected  the  lands 
In  controversy  for  purchase  and  reported 
same  to  McCk>nnell,  who  negotiated  the  pur- 
chase with  plaintiff's  agent,  a  man  by  the 
name  of  Allison.  Mr.  Deane,  plaintiff's  general 
agent  In  charge  of  land  matters,  resided 'and 
maintained  his  office  in  the  dty  of  Little 
Rock,  but  had  field  agents  who  looked  after 
the  lands  and  n^^tiated  sales.  Allison  was 
a  field  agent  In  that  territory,  and,  as  before 
stated,  the  sale  was  negotiated  with  him. 
Carllle  had  a  surrey  of  the  lands  made,  and 
selected  the  lands  in  controyersy  for  pur- 
cbBse  and  reported  same  to  McConnell. 

The  evidence  adduced  by  the  defendants 
Is  clearly  to  the  effect  that  the  lands  in  con- 
troversy were  the  ones  that  were  surveyed 
and  which  they  intended  to  purchase.  They 
testified  that  they  represented  to  Allison, 
the  field  agent  of  plaintiff,  that  these  were 
the  lands  they  wanted,  and  relied  upon  him 
to  make  out  the  application  to  the  general 
agent  and  describe  the  lands  wanted.  Alli- 
son, the  field  agent,  wrote  out  the  application, 
whidi  described  other  lands,  and  it  was  sign- 
ed by  McConnell,  as  he  says,  upon  reliance 
that  Allison  had  written  the  correct  descrip- 
tion of  the  lands.  The  application  was  sent 
in  and  accepted  and  deed  forwarded  to  Mc- 
Connell, who,  as  he  says,  thought  It  described 
the  lands  correctly,  had  it  recorded,  and  put 
it  away.  Thereafter  he  paid  the  taxes  on  the 
lands  through  his  agent,  but  did  not  give  the 
matter  his  personal  attention,  and  never 
knew  until  this  suit  was  instituted,  three 
years  later,  that  the  deed  described  lands 
which  he  did  not  intend  to  pnrchase.  The 
evidence  shows  also  that  the  lands  were  all 
for  sale  at  the  same  price,  and  that  the  lands 
in  controversy  were  timber  lands  which  were 
of  the  kind  that  McConnell  was  seeking  to 
purchase,  and  that  he  had  no  use  for  the 
other  tracts,  which  had  no  timber  on  them. 
The  appeal  presents  purely  a  question  of  fact 
whether  such  a  mutual  mistake  was  made  as 
calls  for  the  reformation  of  the  deed,  and 
whether  that  mistake  is  established  by  such 
clear,  convincing,  and  satisfactory  evidence 
as  will  Justify  a  court  of  chancery  in  reform- 
ing a  written  instrument  We  are  convinc- 
ed from  the  testimony  that  defendant  Mc- 
Connell never  intended  to  buy  the  lands 
which  were  actually  conveyed  to  him,  but 
that  he  Intended  to  purchase,  and  thought 
he  was  purchasing,  the  lands  which  Carlile 
bad  selected,  and  that  he  never  knew  until 
the  commencement  of  this  action  that  a  mis- 
take had  been  made.  Without  analyzing  the 
testimony  in  any  minute  degree,  we  are  of 
the  opinion  that  it  meets  the  well-established 
rule  that  before  a  written  instrument  will 
be  reformed,  the  evidence  must  be  clear  and 


convincing.    This  rule  Is  well  established  by . 
dedsloiiB  of  this  court  in  cases  dted  on  the 
briefs  of  counsel  on  both  sides,  and  need  not 
be  elaborated  upon  further. 

[3]  Learned  counsel  for  the  plaintiff  Invoke 
the  rule  that  defendant  McConnell  is  estop- 
ped to  dispute  the  correctness  of  the  descrip- 
tion in  the  deed  by  reason  of  his  neglect  to 
read  it  when  he  had  an  opportunity  to  do  so. 
We  do  not  think  that  he  is  bound  by  this 
omission,  because  he  relied,  as  he  had  a  right 
to,  upon  the  agent  of  the  company  inserting 
the  correct  description.  He  knew  nothing 
about  the  description  himself,  and  trusted  to 
the  agent  to  correctly  write  it  down,  and  the 
act  of  the  agent  was  equivalent  to  a  represen- 
tation that  he  had  done  so.  If  he  was  misled 
by  what  amounted  to  a  misrepresentation  on 
the  part  of  plaintiff's  agent  he  would  not  be 
estopped  by  reason  of  his  failure  to  read 
over  the  paper  or  by  accepting  the  deed. 
Stewart  v.  Fleming,  96  Ark.  371,  131  S.  W. 
055;  Oatcault  Advertising  Co.  v.  Young,  161 
S.  W.  142.  He  took  possession  of  the  tracts 
of  land  tn  controversy,  erected  a  sawmill,  and 
continued  without  molestation  until  the  com- 
mencement of  this  suit  to  cut  the  timber. 

[4]  Nor  Is  there  anything  in  the  contention 
that  reformation  should  be  denied  because 
the  parties  cannot  be  put  in  statu  quo,  for 
the  status  of  the  parties  is  restored  according 
to  the  equities  of  the  case  by  revesting  the 
title  In  plaintiff  which  was  conveyed  by  the 
deed,  and  by  vesting  title  to  the  lands  in  con- 
troversy in  defendant  McConnell.  We  are  of 
the  opinion  that  after  giving  due  considera- 
tion to  the  finding  of  the  chancellor,  we  can- 
not say  that  the  evidence  is  not  sufficient  to 
come  up  to  the  rule  of  clearness  and  certain- 
ty necessary  to  reform  a  written  Instrument. 

It  is  not  contended  that  the  evidence  Is  In- 
sufficient to  warrant  the  finding  as  to  dam- 
ages by  reason  of  the  issuance  of  the  injunc- 
tion.    Decree  affirmed. 


ALFORD  T.  STATE. 
(Supreme  Court  of  Arkansas.     Dec.  1,  1913.) 

1.  Homicide  (§  292*)— Absadi.t  with  Intent 

TO  KiLi/— Inbtbuctions. 

In  a  prosecation  for  an  assault  with  intent 
to  kill,  where  the  court  charged  on  all  grades 
of  assault,  a  charge  that  it  defendant  cut  a 
certain  third  person  with  felonious  intent  to 
take  his  life,  that  defendant  should  be  convict- 
ed of  an  offense,  and  that  If  such  third  person 
was  the  aggressor  and  threw  a  brick  at  the  de- 
fendant, but  in  good  faith  abandoned  the  fight, 
and  deiendant  followed  him  and  cut  him,  he 
should  be  convicted,  was  not  erroneous  as  per- 
mitting a  conviction  without  considering  the 
element  of  malice  aforethought,  since  that 
element  was  unimportant  in  determining  wheth- 
er defendant  was  guilty  of  some  offense  em- 
braced in  the  indictment,  but  was  important 
only  on  the  question  of  the  degree  of  the  of- 
fense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  597,  598,  600,  601;  Dec  Dig.  § 
292.*] 
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2.  OxaasAL  Law  (S  53*)— Capacitt  to  Com- 

lOT  Cbimx — Intoxication. 

Voluntary  intoxication  ia  no  ezcuBe  for 
crime. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  i§  65,  761 ;  Dec  Dig.  |  63.*] 
8.  HouiciDE  (I  204*)— Assault  to  Kili^-In- 

STBUCnON— IHTOXIOATION. 

Where  defendant  in  a  prosecution  for  as- 
sault with  intent  to  kill  was  guilty  of  some  de- 
cree of  assault,  even  if  he  was  too  intoxicated  to 
form  a  specific  intent  to  kill,  the  omission  to 
charge  as  to  the  element  of  intoxication  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  605;    Dec.  Dig.  S  294.*] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty;  W.  E.  Patterson,  Judge. 

Jack  Alford  was  convicted  of  assault  with 
Intent  to  kill,  and  he  appeals.    Affirmed. 

Stevens  &  Stevens,  of  Magnolia,  for  appel- 
lant Wm.  L.  Moose,  Atty.  Gen.,  and  Jno. 
P.  Streepey,  Asst.  Atty.  Gen.,  for  the  State. 

Mcculloch,  O.  J.  Appellant,  Jack  Al- 
ford, was  convicted  by  a  jury  in  the  circuit 
court  of  Columbia  county  of  the  offense  of 
assault  with  intent  to  kill,  aUeged  to  have 
been  committed  by  cutting  one  Dave  Scott 
with  a  knife. 

It  is  admitted  that  the  assault  was  com- 
mitted by  appellant,  and  that  he  cut  Scott 
with  a  knife,  inflicting  serious  wounds;  but 
his  defense  Is  that  he  was  Intoxicated  at 
the  time  to  the  extent  that  he  was  Incapable 
of  forming  the  specific  Intent  essential  to  the 
commission  of  the  crime  alleged  In  the  In- 
dictment; and  also  that  he  acted  "upon  a 
sudden  heat  of  passion  caused  by  a  provoca- 
tion apparently  sufficient  to  make  the  passion 
irresistible,"  so  that  the  offense  was  reduced 
to  a  lower  degree  of  assault,  or  assault  and 
battery. 

The  evidence  tends  to  show  that  a  short 
time  prior  to  the  cutting,  appellant  and  Scott 
had  an  altercation,  in  which  the  latter  was 
the  aggressor  and  threw  brickbats  at  appel- 
lant Appellant  according  to  some  of  the 
testimony,  had  to  flee  from  the  scene  of  the 
difficulty,  but  a  short  time  afterwards  Scott 
walked  into  a  hardware  store,  and  was  fol- 
lowed by  appellant  who  at  once  attacked 
Scott  without  any  words  or  provocation,  and 
cat  blm  with  a  knife.  Appellant  testlfled 
that  be  was  drunk  at  the  time  and  didn't 
remember  anything  about  cutting  Scott 

[1]  The  court  gave  numerous  Instructions, 
most  of  which  were 'those  requested  by  ap- 
pellant submitting  to  the  jury  all  the  grades 
of  assault— from  assault  with  intent  to  kill 
down  to  simple  assault— and,  among  others, 
gave  the  following  two  InstructionB  at  the 
request  of  the  state  and  over  appellant^s  ob- 
jection: 

"No.  S.  The  Jury  are  instructed  that  U 
they  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  Jack  Alford,  in  Columbia 
county.  Ark.,  within  three  years  prior  to  the 


return  of  the  indictment  against  him  into 
court  which  was  on  the  20th  day  of  Febru- 
ary, 1913,  willfully  and  feloniously  cut  Dave 
Scott  with  a  knife,  with  the  felonious  inten- 
tion to  take  his  life,  you  will  convict  the  de- 
fendant" 

"No.  5.  The  Jury  are  Instructed  that  if 
they  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  Dave  Scott  was  the  ag- 
gressor and  threw  a  brick  or  bricks  at  tbe 
defendant  Jack  Alford,  but  in  good  faltli 
abandoned  the  fight,  and  that  the  defend- 
ant pursued  and  followed  said  Dave  Scott 
Into  Turner's  hardware  store  and  walked  up- 
beblnd  him  and  held  and  cut  hUn,  as  alleged 
in  the  indictment  then  it  will  be  your  duty 
to  convict  the  defendant" 

It  is  insisted  that  these  instructions  were 
erroneous  and  prejudicial,  because  they  per- 
mitted the  Jury  to  find  appellant  guilty  wltb- 
ont  considering  the  element  of  malice  afore- 
thought It  will  be  observed  that  neither  ot 
the  instructions  quoted  above  refers  to  the 
commission  of  the  highest  offense  charged  in 
the  indictment  and  did  not  tell  the  Jury  that 
they  must  convict  him  of  assault  with  intent 
to  kill.  They  were  given  with  other  instruc- 
tions which  defined  all  of  the  degrees  of  as- 
sault, and  submitted  the  question  to  the 
Jury  as  to  which  offense  he  was  guilty  of,  if 
any.  They  were  therefore  correct  instruc- 
tions, for  the  element  of  malice  aforethought 
in  the  commission  of  the  offense  was  unim- 
portant in  determining  whether  appellant 
was  guilty  of  some  offense  embraced  in  the 
Indictment,  and  was  only  important  in  con- 
sidering the  degree  of  the  offense.  The  Jury, 
of  course,  considered  these  instructions  in 
connection  with  the  others  defining  the  sever- 
al grades  of  assault  embraced  In  the  indict- 
ment 

[2,  3]  Voluntary  drunkenness  is  no  excuse 
for  crime,  and  these  instructions  were  not  er- 
roneous in  omitting  mention  of  the  element 
of  drunkenness;  for,  as  before  stated,  appel- 
lant was  guilty  of  some  degree  of  assault 
even  if  he  was  too  drunk  to  be  able  to  form 
a  specific  Intent  to  kllL  Byrd  v.  State,  76 
Ark.  286,  88  S.  W.  974;  Chowning  v.  State, 
91  Ark.  503,  121  S.  W.  785,  18  Ann.  Cas.  529. 

The  evidence  was  abundantly  sufficient  to 
sustain  the  verdict  of  assault  with  intent  to 
kill,  and  as  the  issues  were  correctly  submit- 
ted to  the  Jury,  the  Judgment  must  be  af- 
firmed.   It  is  so  ordered. 


WILLIFORD  v.  EASON. 

(Supreme  Court  of  Arkansas.    Dec.  1,  1913,) 

1.  DiSTBICT    AND     Pbosboutino    Attobnets 


5»)- 

ITEES. 


AND 

-Dk  Faoto  Pboskcutob 


RlQHT  TO 


One  acting  as  deputy  prosecuting  attorney 
under  the  district  prosecuting  attorney,  whose 
appointment  was  not  in  writing  nor  approved 
by  the  circuit  court  was  not  a  de  jure  bat  a 
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de  facto  officer,  and  bence  was  not  entitled  to 
collect  the  fees  of  the  office. 

[SM.  Note.— For  other  caeea,  see  District 
and  ProsecatiDs  Attorneys,  Cent.  Dig.  SI  1&- 
26;    Dec  Dig.  ^  5.*] 

2.  PaTKSNT    (i    82*)— HWJOVMT  — VOLUMTABT 

Patmknt. 

Although  an  exaction  is  illegal,  yet,  if  toI- 
tmterily  paid  vithont  any  compulsion,  it  can- 
not be  recovered. 

rBd.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  H  264-266;    Dec.  Dig.  i  82.*] 

3.  Patiocrt   (i  89*>— Action  to   Ricoveh— 
iKBTBuonon. 

In  an  action  to  recover  a  fee  paid  to  a  de 
teeto  prosecnting  attorney  not  entitled  there- 
to*, snomission  of  the  case  on  the  sole  issue  of 
wnether  plaintiff  knew  when  he  made  the  pay' 
ment  that  the  fee  demanded  was  illegal  was 
more  favorable  than  defendant  waa  entitled  to. 
CEd.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  291-296;   Dec.  Dig.  i  89.*] 

4.  Patmxnt  (8  87*)— DuBESs— Rbcovbbt. 

A  payment  of  the  fee  claimed  by  a  deputy 
prosecuting  officer  not  entitled  thereto,  made 
while  plaintiff  was  in  the  custody  of  an  ar- 
resting officer,  and  upon  the  assurance  of  a 
justice  of  the  peace  that  It  was  legal  and 
conld  be  enforced  against  him,  was  a  payment 
under  duress  and  hence  recoverable. 

[E^  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  i{  283-287;    Dec.  Dig.  i  87.*] 

Appeal  from  Clrcnit  Court,  Mississippi 
Coanty;  W.  J.  Driver,  Judge. 

Action  by  R.  S.  Eiason  against  W.  L.  Wll- 
llford.  Judgment  for  plaintUT,  and  defend- 
ant appeals.    AflSrmed. 

C.  A  Cunnlnghami  of  Blytheville,  for  ap- 
pellant   R.  S.  Eason,  pro  se. 


McODIiLOCH,  0.  J.  Appellant,  .W.  U  Wll- 
llford,  acting  as  deputy  prosecutitig  attorney 
for  the  Ghlckasawba  district  of  Mississippi 
county,  filed  an  information  before  a  Justice 
of  the  peace  against  appellee,  R.  S.  Eason, 
cbarglng  the  latter  with  tbe  offense  of  gam- 
bling. The  latter  was  arrested  pursuant  to 
the  warrant  Issued  upon  the  information.  He 
appeared  before  the  Justice  of  the  peace  and 
entered  a  plea  of  guilty,  and  a  fine  of  $10 
waa  adjudged  against  him.  The  Justice  taxed 
a  fee  of  $25  for  appellant  as  deputy  prosecut- 
ing attorney,  and  appellee  was  informed  of 
it,  but  protested  against  paying  the  fee.  The 
Justice  advised  him  that  he  was  liable  for 
it  and  must  pay  it,  and  be  paid  it  together 
with  the  fine  and  other  costs.  He  instituted 
this  action  before  a  Justice  of  the  peace  to 
recover  It  from  appellant  after  the  amount 
had  been  paid  over  to  him  by  the  officer. 

[1]  Appellant  was  acting  as  deputy  pros- 
ecuting attorney  by  authority  from  the  pros- 
ecnting attorney  of  the  district,  but  he  was 
not  appointed  In  writing,  nor  was  tbe  ap- 
pointment approved  by  the  circuit  court  as 
provided  by  tbe  statute.  He  was  therefore 
a  de  fiicto  officer,  but  not  de  Jure,  and  was 
not  entitled  to  collect  the  fees  and  emolu- 
ments of  the  office.  Stephens  v.  Campbell,  67 
Ark.  484,  66  S.  W.  856. 


[2]  The  only  question  in  the  case  is  wheth- 
er or  not  the  payment  was  a  voluntary  one, 
for,  though  the  exaction  was  illegal,  if  volun- 
tarily paid  without  any  compulsion.  It  can- 
not be  recovered. 

[S,  4]  The  trial  court  submitted  the  case  to 
tbe  Jury  solely  on  the  question  whether  or 
not  appellee  knew,  at  the  time  he  made  the 
payment,  that  the  fee  demanded  was  a  legal 
one.  This  was  Incorrect  and  was  more  fa- 
vorable than  appellant  was  entitled  to;  for, 
irrespective  of  appellee's  Knowledge  of  the 
fticts  concerning  the  defect  in  appellant's  title 
to  the  office,  if  he  protested  against  the  pay- 
ment and  made  it  under  duress,  In  order  to 
prevent  his  Incarceration,  he  was  entitled  to 
recover  the  money  which  was  so  paid.  No 
exception  to  the  ruling  of  the  court  In  giving 
Instructions  has  been  preserved.  Therefore 
the  sole  question  presented  to  us  is  whether 
the  evidence  is  sufficient  to  sustain  the  ver- 
dict According  to  the  undisputed  evidence, 
appellee  was  In  tbe  custody  of  the  arresting 
officer— not  actually  so,  but  In  theory — and 
made  the  payment  upon  the  assurance  of  the 
Justice  of  the  peace  that  it  was  legal  and 
would  be  enforced  against  him. 

There  is  much  conflict  in  the  authorities 
upon  the  question  as  to  what  circumstances 
surrounding  the  payment  of  an  Illegal  tax 
will  render  it  voluntary  within  the  meaning 
of  the  law.  See  recent  case  of  Bmnson  ▼. 
Board  of  Directors  of  Crawford  County  I.evee 
District,  163  S.  W.  828.  But  there  is  no  con- 
flict in  the  authorities  over  the  question  as 
to  whether  one  who  is  under  arrest,  and  pays 
an  illegal  flue  or  costs  under  that  compulsion. 
Is  entitled  to  recover  it  In  an  action  institut- 
ed for  that  purpose. 

Judgment  affirmed. 


KEENE  V.  TRICE. 
(Supreme  Court  of  Arkansas.     Dec.  1,  1913.) 

1.  iNJUNOnON    (f    128»)— EVIOEWCE. 

In  an  action  to  compel  defendant,  the  for- 
mer engineer  of  a  drainage  district,  to  turn 
over  the  records  of  his  office  to  his  successor, 
evidence  held  to  show  that  defendant  was  never 
elected  to  the  office  of  chief  engineer  of  the 
district  as  such,  but  that  he  was  merely  en- 
gaged as  a  construction  engineer. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  278;    Dec.  Dig.  §  128.*] 

2.  Dbains     (I     17*)— Dbainagk     Distbict— 

PoWEB 

Under  Sp.  Acts  1811,  p.  218,  I  2,  pro- 
viding that  the  board  of  directors  of  a  drain- 
age district  may  employ  such  officers,  attor- 
neys, and  agents  as  they  may  deem  necessary, 
the  board  has  authority  to  employ  a  construc- 
tion engineer  without  appointing  him  chief  en- 
gineer. 

[Ed.    Note. — For    other    cases,    see    Drains, 
Cent  Dig.  f§  11,  12;    Dec.  Dig.  i  17.*] 

3.  IRJT7IT0TION    ({    128*)— DBAINAOS    DISTBICT 

—Actions— Evidence. 

In  a  suit  to  compel  defendant  the  engineer 
of  a  drainage  district,  to  turn  over  the  records 
of  hia  office,  evidence  A«Id  insufficient  to  show 
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that  he  was  employed  for  an  indefinite  period  to 
continue  until  the  completion  of  the  work  but 
to  establish  that  he  was  only  employed  for  a 
stipulated  leni^th  of  time. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  g  278;    Dec.  Dig.  {  128.*] 

Appeal  from  Woodruff  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Will  T.  Trice  and  others  against 
W.  A.  Keene,  Jr.  From  a  decree  for  com- 
plainants, defendant  appeals.    Affirmed. 

Appellees,  as  directors,  brought  this  suit 
against  the  appellant  and  alleged  that  on 
June  19,  1911,  they  employed  appellant  as 
chief  engineer  for  an  indefinite  period,  to 
extend  not  later  than  January  1,  1912,  but 
that  the  woric  wliich  appellant  was  employed 
to  do  had  not  been  completed  by  that  time, 
and  that  his  services  were  retained  from 
month  to  month  thereafter  until  the  annual 
meeting  of  the  board,  and  that  at  an  adjourn- 
ed meeting  of  the  board,  held  on  the  28tb  of 
May,  1912,  one  Eggleston  was  elected  as  chief 
engineer  and  directed  to  proceed  with  the 
work  on  the  levee ;  that  appellant  had  In  his 
possession  profiles,  records,  etc.,  belonging  to 
the  board,  and,  although  same  had  been  de- 
manded of  him,  he  had  refused  to  turn  them 
over  to  Eggleston;  that,  on  account  of  not 
l)elng  In  possession  of  these  records,  great 
damage  was  being  sustained  by  the  district 
by  reason  of  delay  In  the  building  of  the 
levee.  They  alleged  that  appellant  was  in- 
solvent; that  they  had  no  action  at  law; 
and  they  prayed  that  a  mandatory  Injunction 
Issue  compelling  appellant  to  turn  over  the 
records,  maps,  etc.,  to  the  appellees. 

The  appellant  answered,  denying  all  of  the 
material  allegations  of  the  complaint;  ad- 
mitted that  the  board  had  attempted  to  elect 
Eggleston  as  chief  engineer,  but  alleged  that 
the  election  was  invalid;  admitted  that  he 
had  the  records  mentioned  in  the  complaint, 
and  set  up  tliat  the  district  was  created  by 
Act  97  of  the  Acts  of  the  Legislature  of  1911, 
and  that  appellees  were  constituted  a  board 
of  directors  under  that  act,  an^  as  such 
l)oard  were  directed  to  complete  the  levee  be- 
gun by  the  Wliite  River  levee  district  No.  1 
of  Woodruff  county.  He  set  up  that  at  the 
organization  he  was  duly  elected  as  chief 
engineer,  and  after  that,  to  wit,  on  the  19th 
day  of  May,  1911,  in  pursuance  of  the  act, 
he  was  elected  chief  engineer  and  liis  salary 
was  fixed  at  $150  per  month ;  that  thereafter, 
until  the  28th  day  of  May,  1912,  the  board 
treated  with,  recognized,  and  considered  ap- 
pellant the  duly  elected  and  lawfully  acting 
chief  engineer  of  the  district  by  directing 
him  to  perform  the  duties  incident  to  the 
office,  by  receiving  all  work  done  by  him  and 
accepting  the  same,  consulting  with  him,  and 
paying  his  salary.  He  alleged  that  the  term 
of  office  of  chief  engineer  was  fl.\ed  by  the  act 
at  two  years,  and  that  under  the  act  his 
term  of  office  would  not  expire  until  the  19th 
day  of  May,  1913,  and  that  he  was  entitled 


to  perform  the  duties  and  obtain  the  salazT' 
until  that  time;  that  the  appellees,  wltb- 
out  authority  of  law,  on  the  28th  day  of  May-. 
1912,  without  notice  to  appellant,  and  with- 
out any  reason  therefor,  and  without  com- 
plaint to  him,  elected  B.  B.  Eggleston  as  dilef 
engineer  of  said  district  and  demanded  of 
appellant  all  the  property  of  the  district  in 
his  possession,  and  further  that  he  cease  to 
act  as  engineer,  which  he  refused  to  do.  He 
prayed  that  appellees'  bin  be  dismissed,  and 
that  the  board  be  directed  to  recognize  him 
as  chief  engineer  until  his  term  of  office  ex- 
pires and  pay  him  his  monthly  salary  as  con- 
tracted for. 

The  appellant  testified  that  in  March,  1911, 
when  the  board  first  met,  he  was  elected  en- 
gineer of  the  district  and  had  held  the  posi- 
tion ever  since;  that  as  chief  engineer  he 
was  put  In  charge  of  the  construction  work, 
surveys,  etc,  and  all  work  needed  to  com- 
plete the  original  system  as  planned  and  de- 
cided upon  by  the  board  of  directors;  that 
the  plans  for  the  new  work  necessary  to  com- 
plete the  original  levee  were  submitted  to 
the  board  of  directors  and,  after  approval  by 
the  t>oard  of  directors,  were  carried  out  by 
the  appellant  under  such  directions  as  the 
president  of  the  board  made.  Appellant  had 
never  failed  or  refused  to  do  any  work  di- 
rected to  be  done.  He  was  elected  in  March. 
1911,  until  the  annual  meeting  of  the  board. 
At  the  annual  meeting  .of  the  board  May  9, 
1911,  all  of  the  officers  of  the  board  were 
elected,  and  at  the  next  meeting  appellant 
was  elected  as  engineer  In  charge.  He  had 
t>een  in  full  charge  as  engineer  since  then  un- 
til the  order  of  the  court  of  June  24,  1912. 
directing  liim  to  turn  over  the  property  of 
the  district. 

The  annual  meeting  of  the  tward  of  direc- 
tors was  held  May  14,  1912,  and  at  a  call 
meeting  May  28,  1912,  Eggleston  was  nomi- 
nated and  declared  elected  as  engineer.  No 
action  was  taken  by  the  board  to  dismiss  ap- 
pellant at  its  annual  meeting  May  14,  1912. 
nor  liad  there  been  any  such  action  taken  at 
any  subsequent  meeting.  Appellant  drew  a 
salary  of  $150  a  mouth  and  necessary  expens- 
es while  away  from  headquarters.  Appellant 
was  at  the  meeting  when  he  was  elected,  and 
W.  T.  Trice,  president  of  the  board,  notified 
appellant  that  he  was  elected  as  chief  en- 
gineer. Appellant  was  present  at  the  annual 
meeting  May  14,  1912,  and  at  the  call  meet- 
ing May  28,  1912.  All  moneys  paid  out  for 
construction  work  and  engineering  services 
had  been  paid  upon  estimates  on  pay  rolls 
signed  by  appellant  as  chief  engineer.  The 
orders  were  so  signed  by  Uim  by  direction 
of  the  board.  After  his  election  as  chief  en- 
gineer the  board  had  letter  heads  printed 
containing  the  names  of  the  officers  of  the 
board,  and  his  name  appeared  on  the  letter 
heads  as  chief  engineer. 

Appellant  testified  that  at  the  first  meeting 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dtg.  Key-No.  Series  ft  Rep'r  IndexM 


Digitized  by 


Cjoogle 


ArkO 


KEENE  ▼.  TRICE 


601 


there  was  some  discussion  regarding  the  en- 
gineer after  the  leree  was  completed.  It  was 
decided  that  the  work  under  way  and  all 
other  work  necessary  to  be  done  to  complete 
the  levee  be  set  for  January  1,  1912.  It  was 
contemplated  that  the  work  should  be  com- 
pleted by  that  time.  At  the  first  meeting  of 
the  board,  in  March,  1911,  when  appellant 
was  elected,  he  understood  that  he  was  to 
complete  the  work  then  in  contemplation. 
There  was  some  discussion  about  naming 
another  man  who  had  offered  to  take  the 
place  at  flOO  a  month.  It  was  appellant's 
recollection  that  this  man  was  to  be  retained 
after  the  completion  of  the  work  In  order 
that  the  board  might  have  an  engineer  per- 
manently for  maintenance  and  suiwrrislon 
during  overflows.  That  was  not  a  part  of 
appellant's  work.  Appellant  made  the  state- 
ment that  after  the  completion  he  did  not 
care  to  remain  for  the  maintenance  work. 
Appellant  said  that  under  favorable  condi- 
tlona  It  was  his  opinion  that  January  1,  1912, 
was  sufficient  time  to  complete  the  Jackson 
bayou  levee,  and  that  the  first  20  miles  of  the 
levee  would  be  completed  before  that  time. 
Appellant  told  the  members  of  the  board  that 
the  contract  should  not  be  limited  further 
than  January  1,  1912.  Appellant  did  not  un- 
derstand that  there  was  any  limit  placed  up- 
on the  term  of  his  service  unless  he  chose  to 
give  up  the  office  upon  completion  of  the 
work.  Up  to  July  1,  1912,  no  contract  had 
been  signed  for  the  Jackson  bayou  work  and 
no  work  had  been  done  on  it  to  that  time. 
Liconard,  the  contractor,  had  been  given  to 
-understand  by  the  board  that,  on  account  of 
the  impossibility  of  completing  the  work  dur- 
ing the  winter  of  1911-1912,  they  would  not 
hold  him  to  the  completion  of  the  same  by 
January  1,  1912,  but  that  he  would  be  ex- 
pected to  begin  work  as  soon  as  favorable 
weather  and  ground  conditions  would  permit 
In  1912. 

The  minutes  of  the  board  meeting  held  on 
March  20,  1911,  show  the  following:  "Mo- 
tion that  W.  A.  Keene  be  elected  engineer 
and  on  vote  he  was  declared  elected."  The 
annual  meeting  of  the  board  was  held  on  the 
9th  day  of  May,  1911.  No  election  was  had 
for  engineer  on  that  day.  The  next  meeting 
of  the  board  was  held  on  the  19th  of  June, 
1911,  and  the  minutes  of  that  meeting  show 
the  following:  "Motion  by  R.  D.  Caldwell  and 
seconded  by  H.  C.  Argo  that  W.  A.  Keene, 
Jr.,  be  employed  as  engineer  In  charge  of  the 
levee  at  a  salary  of  $160  a  month."  The 
minutes  of  this  meeting  were  approved  May 
14,  1912;  and  the  record  of  the  meeting  on 
the  latter  day  shows  the  following:  "Report 
of  engineer  read  and  approved  and  a  copy 
of  same  ordered  filed  with  the  secretary." 
The  meeting  adjourned  to  May  28, 1912.  The 
record  of  the  meeting  of  Miiy  28, 1912,  shows 
the  following:  "Mr.  R.  D.  Caldwell  nomi- 
nated Mr.  R.  A.  Eggleston,  engineer  of  the 
district,  and  on  a  vote  he  was  declared  elect- 
ed.    The  fallowing  members  voting  in  the 


affirmative:  J.  D.  Eldridge,  C.  F.  Greenlee, 
R,  D.  Caldwell.  W.  T.  Trice  and  H.  0.  Argo 
voting  negatively." 

Eldridge,  one  of  the  members  of  the  board, 
testified  that  he  was  present  and  participat- 
ed in  a  meeting  June  19,  1911,  when  appel- 
lant was  employed  as  engineer.  Certain 
other  members  of  the  board  had  expressed 
themselves  as  in  favor  of  employing  another 
man  as  engineer.  Mr.  Keene  was  asked  how 
long  he  thought  it  would  take  to  complete 
the  work  then  under  contemplation,  and  he 
thought  it  would  be  completed  by  January  1, 
1912.  When  this  was  suggested,  the  other 
members  of  the  board  withdrew  their  objec- 
tions, and  he  was  employed.  The  work  con- 
templated by  the  board  at  its  meeting  on 
June  19,  1911,  has  not  yet  been  completed. 

Another  member  of  the  board,  after  cor- 
roborating the  above  -statement  of  Eldridge, 
testified  as  follows:  "It  was  understood  by 
both  the  board  and  Mr.  Keene  that  his  em- 
ployment was  for  the  completion  of  that 
work  then  contemplated  by  the  board,  and 
that  this  work  would  be  completed  January 
1,  1912.  It  was  never  contemplated  or  un- 
derstood by  either  party  that  Keene  was  em- 
ployed for  either  one  or  two  years."  On 
account  of  weather  conditions  the  contractor 
could  not  finish  the  work  within  the  time 
contemplated,  arid  witness,  as  president  of 
the  board,  extended  the  time  for  the  comple- 
tion of  the  work  and  permitted  Keene  to  con- 
tinue to  act  as  engineer  until  the  meeting 
of  the  board.  The  witness  permitted  him 
to  act  until  the  board  should  see  fit  to  take 
some  action  in  the  matter.  "Keene  stated  to 
me  he  Intended  to  hold  the  office  and  object- 
ed to  any  record  being  removed." 

The  court  made  the  injunction  compelling 
appellant  to  surrender  the  maps,  profiles, 
etc.,  and  enjoining  him  from  interfering  with 
the  work  of  the  district,  perpetual,  dismissed 
his  complaint  for  want  of  equity,  and  the 
cause  is  here  on  appeal. 

Jno.  W.  &  Jos.  M.  Stayton,  of  Newport, 
for  appellant  J.  F.  Summers,  of  Augusta, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
1.  Appellant  contends  that  he  was  elected  tx> 
office  under  Act  97  of  the  Special  Acts  of 
1911,  creating  a  levee  district  and  naming 
directors  for  same,  and  that  under  the  act  his 
term  of  office  lasted  for  two  years,  and  that 
he  could  not  be  removed  without  the  pre- 
ferment of  charges  against  him  and  an  af- 
firmative action  thereon. 

[1]  Conceding,  without  deciding,  that  the 
act  provides  for  the  election  of  a  chief  engi- 
neer as  an  officer  of  the  board  of  directors 
whose  term  of  service  was  two  years  from 
the  time  of  the  first  annual  election,  still 
appellant  was  never  elected  to  the  office  of 
chief  engineer.  The  first  meeting  of  the 
board  was  in  March,  before  the  annual  meet- 
ing In  May,  1911.    At  the  meeting  In  March 
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appellant  was  elected  engineer,  but,  under 
the  terms  of  the  act,  this  election  at  the 
organization  of  the  board  only  entitled  appel- 
lant to  hold  "until  the  first  annual  meeting 
thereafter,"  which  waa  May  9,  1911.  At  the 
meeting  May  9, 1911,  no  election  was  had  for 
chief  engineer.  At  the  next  meeting  of  the 
board,  June  19,  1911,  the  appellant  was  "em- 
ployed as  engineer  in  charge  of  the  levee  at 
a  salary  of  $150  per  month."  The  decid- 
ed preponderance  of  the  evidence  shows 
that  it  was  not  the  purpose  of  the  board  at 
this  meeting  to  elect  appellant  to  the  o£Qce 
of  chief  engineer,  to  be  held  by  him  until  the 
term  of  the  office  of  chief  engineer  (treating 
It  strictly  as  an  office)  would  expire.  The 
evidence  shows  that  It  was  understood  by 
both  appellant  and  the  board  that  his  em- 
ployment would  last  only  until  the  work  then 
In  contemplation  should  be  completed,  and 
they  estimated  that  it  would  take  until  Jan- 
uary 1,  1912,  to  complete  the  work;  the  con- 
ditions aU  being  favorable. 

The  evidence  shows  that  there  was  objec- 
tion by  certain  members  of  the  board  to  the 
election  of  appellant  as  chief  engineer,  and 
that  these  members,  constituting  a  majority 
of  the  board,  were  in  favor  of  another  man, 
but  th^  consented  to  the  employment  of  ap- 
pellant "as  engineer  tn  charge  of  the  levee" 
for  the  short  time  that  the  appellant  and  the 
board  supposed  that  it  would  take  to  com- 
plete the  work  then  contemplated,  which  they 
estimated  would  be  until  January  1,  1912,  a 
period  of  something  over  six  months.  So  we 
conclude  that  even  if  the  statute  provides 
for  the  office  of  chief  engineer,  and  that  the 
board  of  directors  should  elect  one  to  that 
office  whose  term  of  service  was  fixed  by  the 
act  at  two  years  from  the  first  annual  elec- 
tion, still  the  board  did  not  elect  appellant 
to  the  office  of  chief  engineer  but,  on  the  con- 
trary, simply  employed  him  as  the  engineer 
in  charge  under  a  contract  to  be  continned 
until  January  1,  1912. 

[2]  The  board  had  express  power  to  so  em- 
ploy. Section  2  of  the  act  provides  In  part: 
"They  (the  board)  may  employ  such  officers, 
attorneys  and  agents  as  they  deem  necessary 
or  expedient  in  the  conduct  of  the  business 
of  the  district" 

[S]  2.  Appellant  contends  that,  if  he  was 
not  elected  to  the  office  of  chief  engineer  un- 
der the  statute,  he  nevertheless  was  employ- 
ed by  the  board  as  the  engineer  of  the  dis- 
trict for  an  indefinite  period,  to  continue  until 
the  completion  of  the  work  contemplated  by 
the  board,  and  that  such  work  had  not  been 
completed  at  the  time  of  his  discharge.  The 
period  of  time  that  appellant  was  employed 
under  bis  contract  with  the  board  was  purely 
a  question  of  fact  We  have  set  forth  in 
the  statement  the  testimony  bearing  upon 
that  issue  and  need  not  discuss  it  In  detail. 
The  finding  of  the  chancellor  that  appellant 
was  not  entitled  to  remuneration  for  his 
services  beyond  the  time  when  he  was  dis- 


charged by  the  board  is  not  clearly  against 
the  preponderance  of  the  evidence.  The  tes- 
timony tends  to  show  that  both  the  appel- 
lant and  the  board  of  directors  understood 
at  the  time  that  his  term  of  employment 
would  last  until  the  completion  of  the  work 
contemplated,  which  they  estimated  and  fixed 
at  January  1,  1912.  Under  the  testimony,  the 
board  of  directors  might  have  terminated 
the  employment  of  api)ellant  on  the  1st  of 
January,  1912;  but  at  that  time  the  work 
had  not  been  completed,  and  the  board  con- 
tinued appellant  In  Its  employ  until  the  28th 
of  May,  1912,  about  five  months  more  than 
his  contract  of  employment  contemplated. 
After  the  Ist  of  January,  1912,  the  time  he 
should  be  continned  In  service  was  at  the 
option  of  the  board.  The  board  at  that  time 
had  the  right  to  discharge  him  and  employ 
another  in  his  stead. 
The  decree  is  affirmed. 


RUSSELLVILLE  WATER  &  MGHT  CO.  v. 
SAUERMAN  et  aL 

(Supreme  Court  of  Arkansas.    Oct  20,  1913.) 

1.  Affeai.  akd  SBBOB-d  635*)— DiaiosBAi/— 
Ihsufficienot  or  Rbooxd. 

Defendants'  appeal  will  not  be  dismissed 
because  of  the  failure  of  their  transcript  to 
contain  the  contract  upon  which  suit  was 
brought  where  plaintiffg  admitted  the  exist- 
ence of  the  contract  and  the  pleadings  con- 
tained most  of  its  terms. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  2285,  2776-2872,  2829; 
Dec.  big.  i  635.  •] 

2.  Appeal  and  Ebbob  (|  635*)— DiSMiaaAi/— 
Rbcobd. 

Where  plaintiffs^  who  were  succesaful  be- 
low, moved  to  dismiss  the  appeal  because  of 
the  failure  of  defendants'  abstract  to  contain 
a  copy  of  the  contract  on  which  the  suit  was 
based  and  In  the  alternative  for  the  court  to 
-conaider  as  part  of  plaintiffs'  brief  and  argu- 
ment the  brief  and  argument  filed  in  a  similar 
case  by  another  plaintiff  against  the  same  de- 
fendant wherein  the  contract  was  fully  copied, 
plaintiffs'  alternative  motion  supplied  die  omis- 
sion in  the  transcript 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2285,  -2776-2782,  2829; 
Dec.  IMg.  i  635.*] 

8.   SUBBOOATIOH   (I  24*)— RiOHT  TO  SUBBOOA- 
TION. 

A  construction  contract  provided  that  the 
owner  should  pay  to  the  contractor  semimonth- 
ly as  the  work  progressed  85  per  cent  of  the 
actual  value  of  the  work  done,  but  the  remain- 
ing 15  per  cent,  should  be  retained  and  not 
paid  to  the  contractor  until  ten  days  after  the 
completion  of  the  work  delivered  free  of  all 
liens  for  labor,  materials,  or  purchase  money, 
or  otherwise,  and  that  tiie  contractor  should 
use  all  moneys  advanced  to  him  to  the  saUsfac- 
tion  of  all  labor,  material,  and  other  liens. 
Held,  that  the  right  to  retain  15  per  cent,  was 
for  the  benefit  of  the  owner,  and  an  unpaid 
materialman,  who  did  not  perfect  a  material-- 
man's  lien  is  not  entitled  by  subrogation  to 
claim  payment  out  of  the  15  per  cent,  of  the 
contract  price  retained  by  the  owner. 

[Ed.  Note. — For  other  cases,  see  Subroga- 
tion, Cent  Dig.  f  49;    Dec.  Dig.  f  24.*] 
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Appeal  from  Pope  Chancery  Court;  J.  O. 
Wallace,  Chancellor. 

Snlta  by  J.  F.  Sauerman  and  another 
against  the  RnasellylUe  Water  &  light  Com- 
pany. From  decrees  for  complainants,  de- 
fendant appeals.  Rerersed,  and  snlts  dls- 
mlasedL 

On  November  14, 1908,  the  RnsseUvllIe  Wa- 
ter &  light  Company  entered  Into  a  con- 
tract with  one  Fred  WUson  to  build  a  dam 
across  the  Illinois  river  and  a  reservoir.  In 
Pope  county,  Ark.,  for  the  purpose  of  fur- 
nishing power  for  a  water  and  light  plant  In 
the  dty  of  RnssellvUle.  The  contract,  among 
other  things,  provided  that  the  dam  was  to 
be  constructed  for  the  sum  of  $34,700,  85 
per  cent  of  the  value  of  the  transportation, 
labor,  and  material  furnished  during  the 
period  then  ending,  to  be  determined  by  the 
engineer  In  charge,  was  to  be  paid  to  Wilson, 
and  the  remaining  15  per  cent,  was  to  be  re- 
tained until  ten  days  after  the  completion  of 
the  work  and  the  possession  of  the  dam  de- 
livered to  the  RussellvUle  Water  &  light 
Company.  The  dam  was  to  be  delivered  to 
the  company  "free  from  all  liens  for  labor  or 
material,  or  purchase  money  or  otherwise." 
The  money  to  be  paid  Wilson'  under  the  con- 
tract was  to  be  applied,  first,  to  the  payment 
of  all  labor,  material,  or  other  liens,  and 
should  not  be  used  for  any  other  purpose  un- 
til such  payments  were  made,  and  Wilson 
could  not  demand  any  of  the  semimonthly 
payments  until  he  had  shown  that  the  pre- 
ceding semimonthly  payments  had  been  dis- 
bursed as  provided  by  the  contract  State- 
ments as  to  the  amount  of  the  disbursements 
were  to  be  furnished  by  Wilson  to  the  com- 
pany on  demand.  The  contract  provided  that 
the  money  for  all  labor,  machinery,  appli- 
ances, or  material  "shall  be  deducted  from 
any  moneys  due  said  Wilson  or  that  may 
thereafter  become  due  to  him  from  said  wa- 
ter and  light  company"  under  the  terms  of 
the  contract;  that  if  at  any  time  there 
should  be  any  evidence  of  any  liens  or  claims 
for  wMch  the  company  might  become  liable 
and  which  are  chargeable  to  the  said  Wilson, 
then  and  In  that  event  the  water  and  light 
company  shall  have  the  right  to  retain  ont 
of  any  of  the  payments  then  due  or  thereaft- 
er to  become  due  to  the  said  Wilson  an 
amount  anffident  to  completely  Indemnify 
said  water  and  light  company  against  said 
liens  and  claims."  The  cases  are  considered 
together. 

The  plalntUFs,  Benefleld  and  others,  filed 
their  separate  complaints  in  the  Pope  chan- 
cery court,  in  which  some  of  them  set  up 
that  they  bad  performed  work  and  labor  on, 
and  others  that  they  had  furnished  material 
for,  the  dam  at  the  request  of  Wilson,  setting 
forth  the  respective  amounts  of  their  several 
claims.  The  complaint  in  the  Benefleld  Case 
aet  up  the  contract  of  the  water  and  light 
company  with  Wilson.  Alleged  that  Wilson 
had  completed  the  reservoir  and  dam  ex- 


cept a  small  portion  and  some  extra  work 
agreed  upon  between  himself  and  the  com- 
pany, amounting  to  only  a  small  per  cent  of 
the  entire  contract;  that  Wilson,  about  the 
time  of  the  completion  of  the  contract  Iiad 
been  adjudicated  a  bankrupt  and  that  he 
was  insolvent;  that  he  had  abscobded  and 
his  whereabouts  was  unknown  to  the  plalh- 
tUfs ;  that  under  the  contract  the  company 
had  reserved  15  per  cent  of  all  sums  due 
Wilson  untU  all  labor  and  material  used  by 
him  were  fully  paid,  and  that  this  amounted 
to  about  $5,000,  and  was  largely  in  excess  of 
the  amount  due  plaintiffs;  that  plalntUb 
should  be  paid  out  of  this  amount;  that 
they  had  been  subrogated  to  the  rights  of 
Wilson  to  the  amount  of  their  respective 
claims,  pro  tanto,  and  asked  that  they  have 
Judgment  against  the  water  and  light  com- 
pany for  said  amounts.  The  contract  was 
made  an  exhibit  to  the  complaints. 

There  was  a  special  demurrer  to  all  the 
complaints,  setting  up  that  they  showed  on 
their  face  that  the  claims  were  barred  by 
the  statute  of  limitations,  that  the  plaintiffs 
had  not  complied  with  the  statute  for  pre- 
serving their  Uens,  and  that  the  court  was 
without  Jurisdiction.  The  court  did  n<}t  pass 
on  the  demurrer.  An  answer  was  filed,  deny- 
ing all  the  material  allegations  of  the  com- 
plaints, and,  among  other  things,  setting  up 
that  if  the  plaintiffs  were  entitled  to  suhnv 
gation  to  the  rights  of  Wilson,  their  claims 
had  been  litigated  and  settled  in  the  bank- 
ruptcy proceedings ;  that  the  claims  sued  on 
were  barred  by  the  statute  of  limitations: 
that  plaintiffs  had  not  attempted  to  enforce 
their  claims  under  the  statute  for  preserving 
liens  on  the  property  and  had  not  complied 
with  that  statute  in  any  particular.  The  de- 
murrers to  the  complaints  were  renewed  in 
the  answers.  It  does  not  appear  that  they 
were  passed  upon  by  the  court 

The  court  after  hearing  the  testimony, 
rendered  a  decree  reciting  "the  cause  was 
heard  upon  the  pleadings  and  the  exhibits 
thereto  and  the  depositions  of  witnesses." 
The  court  found  that  the  company  was  in- 
debted unto  the  plaintiffs  In  the  various 
amounts,  which  are  set  forth  in  the  respec- 
tive decrees,  and  entered  a  Judgment  for  such 
amounts,  with  costs.  An  appeal  was  prose- 
cuted in  each  of  the  cases. 

A.  S.  Hays  and  J.  M.  Martin,  both  of  Rus- 
seUviUe,  and  Danaher  &  Danaher,  of  Pine 
Bluff,  for  appeUant  R.  B.  Wilson,  J.  T. 
Bullock,  and  U.  L.  Meade,  aU  of  RussellvUle, 
for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1  ]  In  the  cases  of  Russellville  Water  &  Light 
Company  v.  Sauerman  &  Ball,  D.  C.  Carpen- 
ter, J.  M.  Ball,  and  T.  C.  Cole,  numbered 
respectively  2,617,  2,619,  and  2,620,  the  ap- 
pellees ask  the  court  to  affirm  the  Judgments 
for  the  reason  that  the  contract  which  is 
material  to  the  determination  of  the  Issues 
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Involved,  and  which  was  In  evidence  below, 
Is  nowhere  brought  into  this  record. 

There  Is  an  agreement  of  record  here  by 
the  attorneys  representing  the  respective  par- 
ties in  the  above  cases  that  the  transcripts 
now  on  file  here  in  each  of  the  causes  may  be 
used  as  a  part  of  the  transcript  in  the  other 
causes ;  that  the  causes  may  be  submitted  the 
same  as  if  the  matter  contained  in  each  of 
them  were  contained  in  all  of  the  others.  By 
an  examination  of  the  record  in  one  of  the 
causes,  we  find  that  the  answers  allege  the 
existence  of  a  contract  between  the  company 
and  Wilson,  and  that  the  reply  of  one  of  the 
plaintiffs  to  the  answer  admitted  the  con- 
tract between  the  company  and  Wilson,  and 
the  reply  to  the  answer  states  as  follows: 
"That  the  defendants  by  their  contract  with 
said  Fred  Wilson  kept  and  agreed  to  with- 
hold and  withheld  16  per  cent  of  all  funds  due 
said  contractor  for  the  purpose  of  paying  any 
indebtedness  in  the  construction  and  erec- 
tion of  the  improvements  in  controversy ;  that 
said  defendants,  after  the  bankruptcy  of  said 
Fred  Wilson,  appropriated  said  15  per  cent, 
so  held  back  by  them  to  their  own  use  and 
Interest,  when  in  equity  and  good  conscience 
the  same  should  have  been  applied  to  the  pay- 
ment of  plaintiffs'  claim." 

The  appellees,  in  their  briefs,  acknowledge 
that  the  contract  was  adduced  in  evidence. 
Since  the  appellees  admitted  the  existence  of 
the  contract,  and  show  in  their  briefs  that  it 
was  considered  by  the  lower  court,  we  are  of 
-the  opinion  that  the  causes  should  not  be 
aflSrmed  because  of  the  omission  from  the 
transcript  of  the  contract  upon  which  appel- 
lant relies  to  sustain  its  contention. 

[2]  Counsel,  in  their  brief,  in  presenting 
this  motion  for  affirmance,  state  that,  "if  the 
court  should  be  inclined  to  have  this  con- 
tract considered  here,"  we  respectfully  ask 
permission  to  file  as  a  part  of  our  brief  and 
argument  the  brief  and  argument  of  Hon.  TJ. 
li.  Meade,  filed  in  the  case  of  Russellvllle 
Water  &  Light  Company  v.  H.  D.  Benefleld 
et  al.  In  that  case  the  contract  Is  fully  set 
out,  and  copied  by  Mr.  Meade  in  his  brief. 
This  statement  of  the  attorneys,  we  are  of 
the  opinion,  supplies  the  omission  of  the  ap- 
pellant to  set  forth  the  contract  in  the  record 
and  in  its  abstract,  and  snfDciently  brings  to 
the  attention  of  the  court  the  contract  that 
was  in  evidence,  and  upon  which  the  court. 
In  part,  based  its  decree. 

[3]  The  only  remaining  question  therefore 
is  whether  or  not  under  the  terms  of  this 
contract,  as  shown  in  the  Benefleld  case,  the 
appellees  were  entitled  to  recover. 

The  contract,  after  providing  for  the  erec- 
tion of  the  reservoir  and  dam  and  specifying 
the  manner  in  which  same  should  be  com- 
pleted and  the  time  for  the  completion  of  the 
same,  contains  the  following:  "Third.  The 
company  shall  pay  to  the  said  contractor  for 
the  construction  and  completion  of  the  said 
dam  and  reservoir  in  accordance  with  said 
plans  and  spedflcatlons  and  this  agreement 


to  the  satisfaction  of  the  company,  the  sum 
of  thirty-four  thousand  seven  hundred  dollars 
in  lawful  money,  which  said  sum  shall  in- 
clude the  cost  of  all  labor,  machinery,  freight 
thereon,  installation  thereof  and  an  inaterlals 
and  other  things  used  in  and  about  the  con- 
struction and  completion  of  the  said  dam  and 
reservoir,  as  well  as  other  items  of  cost 
which  may  be  incurred  by  the  said  contractor 
or  those  working  for  or  under  him  in  the 
erection  and  completion  of  said  dam  and  res- 
ervoir under  this  contract.  Said  sum  of 
money  shall  be  paid  to  the  contractor  semi- 
monthly as  the  construction  of  said  dam  and 
reservoir  shall  progress,  eighty-five  per  cent, 
of  the  actual  value  of  the  cost  of  transporta- 
tion and  the  Installation  of  all  machinery 
and  appliances  placed  on  said  premises,  and 
all  labor  i)erformed  during  the  erection  and 
completion  of  said  dam  and  reservoir  during 
the  period  then  ending,  shall  be  paid  to  the 
contractor,  which  value  is  to  be  determined 
and  ascertained  by  the  engineer  then  in 
charge  of  the  said  work,  as  herein  provided, 
and  the  remaining  fifteen  per  cent  shall  be 
retained  by  the  said  company  and  not  paid  to 
the  contractor  until  ten  days  after  the  com- 
pletion of  the  said  work  and  the  possesslob 
thereof  delivered  to  the  company,  free  of  all 
liens  for  labor  or  materials  or  purchase  mon- 
ey or  otherwise.  It  is  understood  and  agreed 
in  tUs  connection  that  the  contractor  will  use 
and  supply  all  moneys  so  advanced  to  him 
under  this  contract  at  first,  to  the  satisfac- 
tion and  payment  of  all  labor,  materials  and 
other  liens  used  in  and  about  the  construc- 
tion of  the  said  dam  and  reservoir,  and  shall 
not  divert  or  use  any  of  the  same  for  any 
other  purpose  until  all  amounts  owing  by 
the  contractor  for  such  labor,  materials  and 
other  things  are  fully  paid  off  and  discharged, 
and  such  contractor  shall  not  have  the  right 
to  demand  any  of  the  said  semi-monthly  pay- 
ments until  he  has  shown  to  the  satisfaction 
of  the  engineer  then  In  charge,  that  the  pre- 
ceding semi-monthly  payments  have  been  dis- 
bursed as  herein  provided." 

It  is  contended  by  the  appellees  that  they 
have  an  equity  in  the  IS  per  cent  retained 
by  the  company  under  the  contract  until  the 
completion  of  the  work,  but  we  are  of  the 
opinion  that  this  provision  of  the  contract 
was  made  expressly  for  the  benefit  of  the 
company,  and  not  for  the  benefit  of  laborers 
and  materialmen.  The  contract  provides  that 
the  dam  and  reservoir  should  be  turned  over 
to  the  appellant  "free  of  all  liens  for  labor 
or  materials  or  purchase  money  or  other- 
wise," and  it  provides  that  all  moneys  ad- 
vanced to  the  contractor  shall  be  used  first, 
for  the  payment  of  all  labor,  material,  and 
other  liens,  and  that  the  contractor  shall  not 
have  the  right  to  demand  the  semimonthly 
payments  until  he  has  shown  to  the  satis- 
faction of  the  engineer  in  charge  that  the 
money  previously  advanced  had  been  used 
to  pay  off  the  claims  of  laborers  and  ma- 
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terlalmen.  All  tliis  was  to  be  done,  under 
the  contract,  before  the  15  per  cent  was  dne 
and  payable  to  the  contractor. 

faking  all  of  the  provlslonB  together,  they 
clearly  show  that  the  16  per  cent  to  be  re- 
tained by  the  company  was  for  Its  protection 
against  any  lien  for  labor  or  materials. 

The  prorlslons  of  the  contract  under  con- 
sideration are  similar  to  the  provisions  in 
the  contract  and  bond  under  consideration  in 
the  cases  of  Eureka  Springs  Stone  Co.  v. 
First  Christian  Church,  86  Ark.  212,  110  8. 
W.  1042,  and  Morris  y.  Nowlln  Lumber  Co., 
100  Ark.  253,  140  S.  W.  1.  In  those  cases, 
construing  similar  provisions,  we  held  that 
the  provisions  of  the  bond  were  for  the  ben- 
efit of  the  owner  of  the  buildings  to  be  erect- 
ed, and  not  for  the  benefit  of  laborers  and 
materialmen. 

There  was  no  privity  of  contract  between 
the  appellant  and  the  appellees.  The  con- 
tract was  made  with  Wilson,  and  the  reserva- 
tion of  part  of  the  contract  price  due  him 
upon  the  completion  of  the  dam  and  reservoir 
and  the  delivery  of  possession  thereof  to 
the  appellant  cannot  be  construed  as  for  the 
benefit  of  the  appellees  in  the  absence  of 
more  specific  language  to  that  effect  See 
Pine  Bluff  Lodge  of  Elks  t-  Sanders,  86  Ark. 
292-299,  111  S.  W.  256. 

The  appellees  rely  upon  certain  decisions 
of  the  Circuit  Court  of  Appeals  to  support 
their  contention,  to  wit:  Anniston  Pipe  & 
Foundry  Co.  v.  National  Security  Co.,  92 
Fed.  640,  34  G.  C.  A.  626;  United  States,  etc., 
T.  Bundle  et  al.,  100  Fed.  400,  40  0.  C.  A. 
450;  United  States  v.  American  Surety  Co., 
etc.  185  Fed.  78,  67  0.  O.  A.  662 ;  and  Chaf- 


fee V.  United  States  Fidelity  ft  Guaranty 
Company,  128  Fed.  018,  63  C.  G.  A.  644.  These 
decisions  are  grounded  on  an  act  of  Con- 
gress for  the  "protection  of  persons  famish- 
ing material  and  labor  for  the  construction 
of  pubUc  works."  Act  Aug.  13,  1894,  c  280, 
28  Stat  278  (U.  S.  Comp.  St  1901,  p.  2623). 
See  6  Fed.  Stat  Ann.  p.  126.  The  act, 
among  other  things,  provides  for  a  bond  to  be 
given  by  the  contractor  with  good  and  sa£a- 
dent  sureties  "that  such  contractor  or  con- 
tractors shaU  promptly  make  payments  to 
all  persons  supplying  him  or  them  labor  and 
materials  in  the  prosecution  of  the  work 
provided  for  in  such  contract  *  •  •  upon 
which  (contract  and  bond)  the  said  person  or 
persons  supplying  such  labor  and  materials 
shaU  have  a  right  of  action,  and  shall  be  au- 
thorized to  bring  suit  in  the  name  of  the 
United  States  for  his  or  their  benefit  against 
said  contractor  and  sureties,"  etc 

It  is  clear  firom  the  provisions  of  this  stat- 
ute that  the  contracts  and  bonds  under  them 
are,  in  part  expressly  for  the  benefit  of  la- 
borers and  materialmen,  since  they  are  given 
a  right  of  action  thereon.  These  authorities 
are  not  applicable  to  the  contract  under  con- 
sideration. 

The  undisputed  testimony  shows  that  at 
the  time  Wilson  abandoned  his  contract  be 
was  indebted  to  appellant  in  a  sum  in  ex- 
cess of  tlie  amount  of  the  16  per  cent  re- 
served. After  unison  left  appellant  had  to 
expend  a  large  sum  In  excess  of  the  15  per 
cent  to  finish  the  dam  and  reservoir. 

It  follows  that  the  decree  wag  erroneous. 
It  Is  therefore  reversed,  and  the  causes  are 
dismissed. 
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WINNINGHAM'S    ADM'R.f 

(Court  of  Appeals  of  Kentucky.    Dec.  16,  1913.) 

1.  Rauaoads  (9  275*)— Injuries  on  Track— 
DuTT  TO  Warn. 

Intestate  was  killed  by  a  train  while  erect- 
ing a  coal  tipple,  which  was  bein^  constracted 
by  a  coal  company  under  authority  from  the 
railroad  company,  which  had  also  furnished  the 
specifications.  The  tipple  was  close  to  the 
track,  and  was  later  to  be  extended  over  it,  and 
0  men  were  regrularly  employed,  and  at  times 
from  15  to  20,  and  it  was  frequently  necessary 
for  them  to  cross  the  track.  The  work  had  pro- 
ceeded about  10  days  when  intestate  was  kill- 
ed. Held,  that  the  railroad  company  was 
charged  with  notice  that  the  tipple  was  being 
constructed,  and  was  bound  to  anticipate  the 
presence  of  persons  on  the  track  at  that  point 
and  warn  them  of  the  approach  of  trains. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f  §  873-877 ;  Dec  Dig.  {  275.*] 

2.  Railroadb  (S  276*)— Injuries  on  Tbaoe— 
Duty  to  Warn— Dutt  of  Engineer. 

If  a  railroad  company  was  charged  with 
notice  that  a  coal  tipple  was  being  constructed 
at  a  point  near  its  track,  so  that  It  was  bound 
to  anticipate  the  presence  of  workmen  on  the 
track,  the  company  was  not  excused,  for  failure 
to  give  warning  of  an  approaching  train,  be- 
canse  the  engineer  did  not  in  fact  know  the 
tipple  was  being  constructed. 

lEH.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  873-877;    Dec.  Dig.  §  275.»] 

3.  Railroads  (§  383*)— Injuries  on  Track- 
Duties  OF  PxDBSTBiAN— Looking  and  IiIS- 
tenino. 

The  doctrine  of  "stop,  look,  and  -listen"  on 
approaching  and  crossing  a  railroad  track  has 
not  been  adopted  in  Kentucky. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  180&-1310;    Dec.  Dig.  {  383.*] 

4.  Railroads  (J  282*)— Injuries  to  Persons 
on  Track  —  Contributory  Neougknob- 
Failure  to  Look. 

If  a  railroad  company  was  bound  to  warn 
of  the  approach  of  a  train  to  a  point  at  which 
a  coal  tipple  was  being  constructed  over  the 
track,  one  engaged  in  the  work  could  assume 
that  a  warning  would  be  given,  and  was  not 
conclusively  negligent  in  not  looking  in  crossing 
the  track  in  his  work. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  fS  010-923 ;    Dec.  Dig.  {  282.*] 

5.  Railroads  (5  282*)— Injuries  on  Track- 
Jury     Question  —  Contributory     Negli- 

OENCE. 

In  an  action  for  the  death  of  one  engaged 
In  constructing  a  coal  tipple  near  a  railroad 
track  by  being  struck  by  a  train,  whether  de- 
cedent was  guilty  of  contributory  negligence  in 
not  looking  on  crossing  the  track  in  hb  work 
held  a  jury  question. 

fEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  910-928;   Dee.  Dig.  |  282.*] 

6.  Appeal  and  Error  j|  1064*)— Harmless 
Error— Admission  of  ^idxncb. 

In  an  action  for  decedent's  death  by  being 
struck  by  a  train  while  crossing  the  track  in 
his  work  in  constructing  a  coal  tipple  near  the 
track,  any  error  in  admitting  evidence  of  the 
trainmen's  failure  to  warn  of  the  train's  ap- 
proach at  crossings  near  the  tipple  was  not 
prejudicial,  where  the  instructions  only  author- 
ized a  recovery  if  reasonable  warning  was  not 
given  of  the  train's  approach  to  the  tipple. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  4219,  4221^224;  Dec. 
Dig.  i  1064.*] 


7.  Railroads  d  282*)— Jour  Qtjestioh- Un- 
disputed Facts. 

Where  all  of  the  facts  were  admitted,  the 
question  whether  a  railroad  company  was  bound 
to  give  warning  on  approaching  a  point  where 
a  coal  tipple  was  being  constructed  over  the 
track  was  one  for  the  court 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ($  910-923  {    Dec.  Dig.  |  282.*] 

Appeal  from  Circuit  Court,  Pulaski  Conntjr. 

Action  by  W.  B.  Wlnnlngham's  Adminis- 
trator against  the  Clndnnatl,  New  Orleans 
&  Texas  Pacific  Railway  Company  and  an- 
other. Prom  a  Judgment  for  plaintifr,  de- 
fendant railway  company  appeals.    Affirmed. 

O.  H.  Waddle  &  Son,  of  Somerset,  and 
John  Galvln,  of  Cincinnati,  Ohio,  for  a[^>el- 
lant  Robert  Harding,  of  Danville,  and  R.^ 
B.  Waddle,  of  Somerset,  for  appellee. 

CLAX,  O.  In  this  action  for  damages 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  and  H.  E.  Brit- 
ton,  plaintiff,  J.  L.  Wright,  as  administrator 
of  W.  B.  Winnlngham,  recovered  a  verdict 
and  Judgment  for  $5,000.  The  railroad  com- 
pany appeals. 

The  facts  are  as  follows:  The  Indian 
Creek  Coal  Company  had  permission  and  au- 
thority from  the  railroad  to  build  a  tipple 
across  its  tracks  at  a  point  near  Indian  Head 
In  McCreary  county.  The  specificationa  for 
the  work  were  furnished  by  the  railroad 
company.  The  tipple  was  located  about  10 
feet  from  the  center  of  the  track  on  one  side, 
and  about  20  feet  from  the  center  of  the 
track  on  the  other  side.  It  was  to  extend 
across  the  track  at  an  elevation  of  about 
30  feet  above  the  track.  At  the  time  of  the 
accident  complained  of  employes  of  the  coal 
company  had  been  engaged  for  about  a  week 
and  a  half  In  the  work  of  constructing  the 
tipple.  Five  men  were  regularly  employed, 
and  when  It  was  necessary  to  raise  the  up- 
rights as  many  as  15  or  20  men  would  then 
be  employed.  When  Winnlngham  was  kill- 
ed the  work  of  connecting  the  two  sides 
across  the  track  had  not  been  begun.  In  do- 
ing the  work  the  men  frequently  passed  from 
one  side  of  the  track  to  the  other.  About 
800  or  900  feet  north  of  the  point  where  the 
tipple  was  being  constructed  Is  a  private 
road  crossing,  and  south  of  the  tipple  60(» 
or  600  feet  is  a  public  road  crossing.  Just 
prior  to  the  time  he  was  Injured,  Winnins- 
bam,  who  was  one  of  the  employ^  of  the 
coal  company,  crossed  the  railroad  track 
from  the  east  to  the  west  side,  and  had  gone 
up  the  embankment  on  the  west  side  for 
the  purpose  of  getting  some  nails.  The  em- 
bankment begins  to  rise  about  10  feet  from 
the  track.  As  Winnlngham  returned  be 
walked  towards  the  track,  looking  straight 
in  front  of  him.  On  account  of  the  embank- 
ment it  was  impossible  for  Winnlngham  to 
see  further  than  40  or  60  feet  up  the  track, 
and  it  was  likewise  impossible  for  the  engl- 
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ueei  in  charge  of  the  train  to  see  him  until 
lie  got  nearly  on  the  track.  When  Wlnnlng- 
liam  reached  the  track  he  was  stmck  and 
killed  by  a  south-bound  train.  According  to 
plalntUTs  evidence  the  train  was  running 
about  40  or  &0  miles  an  hour,  according  to 
<lef endant's  evidence,  from  15  to  20  miles  an 
hoai.  When  the  engineer  discovered  Wln- 
niTighmin  he  applied  the  brakes  in  emergency 
with  one  hand,  and  grabbed  for  the  whistle 
■cord  with  the  other,  but  missed  It.  By  that 
-time  Wlnulngham  was  struck.  The  train 
was  stopped  in  about  20  car  lengths.  As 
tbe  train  came  towards  the  tipple  no  warning 
of  its  approach  was  given.  The  engineer 
bad  not  been  over  the  road  since  the  con- 
-stmction  of  the  tipple  began,  and  did  not 
know  that  it  was  in  process  of  erection. 

The  court  In  its  instructions  told  the  jury, 
in  substance,  that  it  was  the  duty  of  defend- 
ant, in  approaching  the  place  where  Wln- 
ulngham was  killed,  to  use  ordinary  care  to 
give  him  timely  and  reasonable  warning  of 
tbe  approach  of  the  train  by  ringing  the 
engine  bell,  or  sounding  the  whistle,  and  that 
if  they  believed  from  the  evidence  that  those 
in  charge  of  the  engine  failed  to  give  such 
warning,  and  by  reason  thereof  Wlnulngham, 
while  using  ordinary  care  for  his  own  safe- 
ty, went  upon  tbe  track  and  was  killed  by 
tbe  train,  they  should  find  for  the  plaintiff, 
and  unless  they  so  believed  they  should  find 
for  the  defendant  Other  Instructions  de- 
fining ordinary  care  and  the  measure  of  dam- 
ages, and  covering  the  question  of  contrib- 
utory negligence,  were  also  given. 

The  railroad  company  Insists  that  the 
court  erred  in  refusing  a  peremptory.  This 
contrition  Is  based  on  two  grounds:  (1) 
The  place  where  the  decedent  was  killed 
was  not  such  as  to  impose  on  the  railroad 
company  the  duty  of  giving  warning  of  the 
approach  of  the  train;  (2)  the  decedent  was 
guilty  of  contributory  negligence. 

[1]  (1)  It  is  true  that  the  decedent  was  not 
Injured  at  a  public  crossing,  or  even  at  a 
private  crossing  where  it  was  customary  to 
give  warning  of  the  approach  of  a  train,  or 
in  a  dty  or  town  where  the  tracks  of  the 
company  were  used  by  large  numbers  of 
people.  It  la  therefore  argued  that  the  duty 
of  warning  did  not  apply.  It  is,  of  course, 
difficult  to  lay  down  any  general  rule  pre- 
scribing when  or  under  what  circumstances 
there  is'  a  duty  to  give  warning  of  the  ap- 
proach of  trains.  In  a  general  way  that  duty 
has  been  held  to  apply  to  places  where  the 
presence  of  persons  on  the  track  might  be 
reasonably  anticipated.  In  the  present  case 
the  tipple  had  been  in  process  of  erection  for 
about  10  daya  The  railroad  company  had 
not  only  given  the  coal  company  authority 
to  erect  it,  but  bad  furnished  the  specifica- 
tions. The  work  was  being  done  Immediate- 
ly adjoining  the  track.  Later  on  it  was  to  be 
carried  on  over  tbe  track.  There  were  6 
men  regnlarly  employed,  and  at  times  from 
15  to  20  men.    In  constructing  the  tipple  It 


was  necessary  for  these  men  to  cross  the 
track  at  frequent  intervals.  Indeed,  If  not 
required  to  cross  the  track,  they  were  at  all 
times  compelled  to  work  so  near  the  track 
that  their  position  was  one  of  constant  dan- 
ger. With  their  attention  fixed  on  the  work 
which  they  were  required  to  do,  it  was  prac- 
tically impossible  for  them  always  to  be  on 
the  alert  to  discover  the  approach  of  a  train. 
It  is  not  a  case  where  men  are  temporarily 
engaged  in  doing  work  near  the  track.  The 
company  had  authorized  the  construction  of 
the  tipple.  On  obtaining  this  authority  tbe 
coal  company  began  tbe  work.  Tbe  work 
had  been  going  on  about  10  days.  The  com- 
pany, therefore,  was  charged  with  notice  that 
the  work  was  going  on.  Taking  into  con- 
sideration the  length  of  time  the  work  had 
been  going  on,  the  number  of  men  employed, 
the  character  of  the  work  In  which  tbey 
were  engaged,  its  proximity  to  tbe  track, 
and  the  necessity  for  their  crossing  the  track 
in  the  performance  of  their  work  and  the 
constant  danger  to  which  they  were  thus 
exx)osed,  we  conclude  that  ordinary  care  on 
the  part  of  those  operating  the  train  required 
them  to  anticipate  the  presence  of  persons 
on  tbe  track  at  that  point,  and  therefore  im- 
posed upon  them  tbe  duty  of  giving  warning 
of  tbe  approach  of  the  train. 

[2]  There  being  a  duty  on  the  part  of  the 
company  to  give  such  warning,  the  fact  that 
the  engineer  in  charge  did  not  know  that  the 
tipple  was  in  process  of  erection  no  more  re- 
lieved it  of  liability  than  would  the  ignorance 
of  the  engineer  of  the  existence  of  a  pnbllc 
road  or  a  dty  absolve  it  from  Its  duty  to 
give  warning  of  tbe  approach  of  a  train 
about  to  cross  audi  public  road  or  tbe  streets 
of  such  dty. 

[3]  (2)  But  it  is  insisted  that  the  evidence 
shows  that  decedent  looked  straight  in  front 
of  him  while  approaching  the  track,  and 
made  no  effort  to  discover  the  approach  of 
the  train.  It  is  therefore  argued  that  he  was 
guilty  of  contributory  negligence  as  a  matter 
of  law.  We  have  never  adopted  the  stop, 
look,  and  listen  doctrine  in  this  state.  The 
doctrine  of  Smith's  Adm'r  v.  C,  N.  O.  &  T. 
9.  Ry.  Co.,  146  Ky.  568,  142  S.  W,  1047,  41 
L.  R.  A.  (N.  S.)  193,  is  not  applicable.  There 
the  decedent  was  totally  deaf.  The  only  way 
he  could  discover  the  approach  of  the  train 
was  by  the  use  of  his  eyes.  Not  having  done 
this,  it  was  held  that  he  was  guUty  of  con- 
tributory negligence. 

[4,  6]  Here  the  decedent  was  in  possession 
of  all  of  his  senses.  It  being  the  duty  of  the 
railroad  company  to  give  warning  of  the  ap- 
proach of  tbe  train,  he  had  !i  right  to  act 
on  the  assumption  that  a  warning  would  be 
given.  Having  the  use  of  his  bearing,  tbe 
fact  that  he  did  not  look  is  not  conclusive  of 
the  question  of  contributory  negligence.  Or- 
dinarily this  is  a  question  for  the  Jury,  and 
we  see  notbing  in  the  facts  of  this  case  to 
take  it  out  of  tbe  general  rule. 

[6]  Complaint  is  made  of  tbe  fact  that 
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plaintiff  waa  permitted  to  Introduce  evidence 
In  regard  to  the  failure  of  those  In  charge  of 
the  train  to  give  warning  of  the  approach  of 
the  train  at  certain  crossings  In  the  neigh- 
borhood of  the  tipple.  Even  If  Inadmissible, 
this  evidence  was  not  prejudicial,  because  the 
court  In  Its  Instructions  authorized  a  recov- 
ery only  in  the  event  those  In  charge  of  the 
engine  failed  to  give  reasonable  warning  of 
Its  approach  to  the  tipple.  We  see  no  er- 
ror In  the  instructions.  There  was  no  con- 
flict in  the  evidence. 

[7]  The  facts  being  admitted,  the  question 
of  the  duty  to  warn  was  for  the  court;  and, 
as  before  indicated,  the  court  did  not  err  In 
holding  that  this  duty  devolved  upon  the 
railroad. 

Judgment  affirmed. 


BOWB  T.  ALEXANDER,  County  Atty. 
(Court  of  Appeals   of  Kentucky.     Dec.   1913.) 

1.  HlOHWATS    (S    118*}— CONSTBUOTIOW— POW- 

BB  or  Fiscal  Cottbt. 

Under  Ky.  St  |  1840,  siving  the  fiscal 
court  power  to  make  appToprlations  to  main- 
tain roads,  the  fiscal  court  1b  without  authority 
to  appropriate  funds  to  compensate  persons 
who  repair  the  road  without  any  contract  or 
authority,  for  to  allow  the  citiiena  to  receive 
appropriations  for  such  work  would  take  away 
the  power  of  the  fiscal  court  to  institute  road 
repairs. 

[Ed.  Note.— For  other  eases,  see  Highways, 
Cent.  Dig.  H  316,  846-356,  862,  380 ;   Dec.  Dig. 

2.  HlOHWATS    (I    118*)— CONSTBUOTIOH— LlA- 

BiUTT  FOB  Expense— Ikplixd  Oontbaot. 
That  citizens  repaired  a  county  road  with- 
out any  contract  or  authorization  wiU  not  ren- 
der the  county  liftble  on  the  quantum  meruit; 
the  doctrine  ot  implied  contracts  not  applying 
to  municipalities. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  DiK.  M  315,  846-856,  862,  880;  Dec. 
Dig.  i  118.»T 

8.   HlOHWATS     (I     90*>— OfbRINO— POWBB    OF 

FlBCAI-   COUBT. 

Ky.  St  H  4287-4300,  provide  for  the 
opening  of  new  roads  by  the  county  court; 
section  4299  expressly  de<jaring  that  the  coun- 
ty court  may  open  or  alter  a  road  on  condition 
that  the  expense  be  paid  by  the  applicants,  but 
if  the  court  be  of  the  opinion  that  the  cost  of 
the  proceeding  shall  be  paid  by  the  county,  it 
shall  order  the  same  so  paid.  Meld,  that  while 
sections  1840  and  4306  give  the  fiscal  court 
general  charge  and  supervision  of  public  roads, 
the  fiscal  court  is  without  authority  to  open  a 
new  road  and  make  appropriations  for  the  pay- 
ment of  the  expense  of  opening  such  road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  323-330 ;    Dec.  Dig.  i  99.*] 

Appeal  from  Circuit  Court,  McLean  County. 

Claim  by  R*.  P.  Rowe  for  an  allowance  for 
repairing  a  road  contested  by  R.  Alexander, 
County  Attorney.  The  fiscal  court  made  an 
allowance,  and  the  County  Attorney  appeal- 
ed. From  the  action  of  the  circuit  court  re- 
versing the  order  of  the  fiscal  court,  claim- 
ant appeals.    Affirmed. 


W.  A.  Taylor,  of  Calhoun,  and  B.  P.  Rowe,  of 
Island,  for  appellant  R.  Alexander  and  Joe 
H.  Miller,  both  of  Calhoun,  for  appellee. 

CARROLL,  J.  The  fiscal  court  of  McLean 
county,  at  its  regular  term  in  1912,  allowed 
the  appellant,  Rowe,  $759  to  pay  him  "for 
making  and  maintaining  the  West  Island 
road  and  the  further  consideration  that  the 
said  R.  P.  Rowe  agrees  to  give  to  the  county 
his  private  road  through  bis  farm  when  said 
order  is  issued  to  him.  Said  road  that  the 
said  R.  P.  Rowe  agrees  to  give  leads  from  the 
New  Island  and  Sacramento  road  to  Wood's 
coal  mine.  Said  road  to  be  kept  open  the 
width  of  30  feet  Payable  out  of  the  general 
funds  of  the  levy  of  1013."  Alexander,  as 
county  attorney,  objected  to  this  allowance, 
and  upon  his  objection  being  overruled,  prose- 
cuted an  appeal  to  the  circuit  court,  and  that 
court,  after  considering  the  case,  found  that 
the  fiscal  court  should  not  have  allowed  Rowe 
anything  on  his  claim,  and  adjudged  that  the 
order  of  the  fiscal  court  making  the  allow- 
ance should  be  set  aside  and  held  for  naught 
From  this  judgment  Rowe  appeals. 

The  county  attorney  insisted  in  the  lower 
court,  and  makes  a  like  argument  here:  (1) 
That  the  fiscal  court  had  no  jurisdiction  to 
make  the  appropriation;  (2)  that  the  Mc- 
Lean county  court  established  the  West  Is- 
land road,  which  is  the  same  road  the  appro- 
priation was  made  by  the  fiscal  court  for 
making  and  maintaining,  and  that  the  order 
of  the  county  court  establishing  the  road  pro- 
vided that  the  petitioners,  of  whom  Rowe 
was  one,  should  pay  all  the  costs  and  dam- 
ages Incurred  in  opening  it,  and  this  judg- 
ment of  the  county  court  concluded  the  fiscal 
court  from  making  the  allowance  complained 
of.  For  answer  to  this,  the  appellant,  Rowe, 
admitted  that  the  county  court  established 
the  West  Island  road,  but  denied  that  the 
$769  appropriated  by  the  fiscal  court  was  for 
making  or  maintaining  this  road.  He  fur- 
ther set  up  that  after  the  Sacramento  and 
West  Island  road  had  been  established  and 
all  damages  and  costs  incurred  therein  had 
been  paid  he  was  appointed  by  the  county 
court  as  its  commissioner  to  open  these  roads 
and  put  them  In  good  condition  for  travel, 
and  did  so  at  an  expense  out  of  his  private 
means  of  over  $1,600,  in  which  sum  the 
county  liecame  indebted  to  him,  and  the  fiscal 
court  in  settlement  of  this  indebtedness  made 
the  appropriation  mentioned,  and  was  fur- 
ther Influenced  to  do  so  by  the  fftct  that  he 
agreed  to  give  to  the  county  the  private 
road  through  Ms  farm  mentioned  in  the  order 
of  the  fiscal  court  making  the  allowance.  He 
filed  with  his  answer  an  itemized  statement, 
showing  the  money  he  exi)ended  in  oi>ening 
and  maintaining  the  road  for  which  the  ap- 
propriation was  made. 

It  will  be  observed  that  the  order  of  the  fis- 
cal court  making  the  appropriation  recites 
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tli£t  it  was  made  to  pay  Rowe  for  making 
and  maintaining  the  West  Island  road,  and 
also  in  consideration  of  his  agreement  to 
give  to  the  county  a  private  road  through 
tUs  &rm  described  In  the  order,  bnt  the  or- 
der does  not  state  how  much  was  appropri- 
ated for  each  of  these  purposes.  The  legal 
question  arising  on  the  record,  as  we  un- 
derstand It,  is  this:  Has  the  fiscal  court 
power  to  make  an  appropriation  to  a  dttsen 
tor  work  done  on  a  public  road  that  he  was 
not  ordered  or  directed  to  do  by  the  fiscal 
<x>ijrt,  and  has  it  the  right  to  make  an  appro- 
priation to  a  dtlzen  to  pay  him  for  a  private 
road  that  be  agrees  to  present  to  the  county 
as  a  public  road  before  any  order  of  the 
connty  court  has  been  made  accepting  the 
proposition  to  convert  the  private  road  into 
a  public  road? 

[1]  Taking  up  first  the  question  of  the  pow- 
er of  the  fiscal  court  to  make  an  allowance 
to  a  dtlzen  for  working  a  public  road  before 
lie  has  been  ordered  or  directed  to  do  the 
work  by  the  fiscal  court,  or  any  contract 
looking  to  the  execution  of  the  work  has 
been  entered  into,  we  find  that  section  1840 
of  the  Kentucky  Statutes  gives  in  a  general 
way  to  the  fiscal  court  the  control  of  the 
public  roads  of  the  county,  and  expressly 
provides  that  it  may  make  appropriations  to 
keep  tbem  In  good  condition.  So  that  there 
can  be  no  doubt  of  the  Jurisdiction  and  au- 
thority of  the  fiscal  court  to  appropriate  pub- 
lic funds  that  It  may  rightfully  use  for  this 
purpose  in  maintaining  the  public  roads  of 
tlie  county,  but  this  is  far  from  giving  the 
court  the  right  to  appropriate  money  for 
work  done  on  pubUc  roads  before  the  court 
has  made  any  order  or  direction  that  it  shall 
be  done,  or  entered  into  any  contract  for  this 
purpose.  It  would  be  a  very  loose  method  of 
transacting  business  if  the  fiscal  court  should 
be  allowed  to  appropriate  the  public  funds  to 
any  dtlzen  of  the  county  who  thought  it 
proper  or  necessary  to  improve  the  condition 
of  one  of  the  public  roads  of  the  county  be- 
fore any  contract  or  arrangement  had  been 
made  with  the  fiscal  court  under  which  the 
work  should  be  done.  A  practice  like  this 
would,  in  a  large  measure,  put  the  fiscal 
court  and  the  funds  at  its  disposal  under  the 
control  of  any  dtizens  of  the  county  who 
might,  for  their  own  convenience  or  interest, 
dedde  to  work  the  public  roads,  and  the 
money  at  the  disposal  of  the  fiscal  court,  in 
place  of  being  expended  on  such  roads  and 
In  such  manner  as  the  fiscal  court  might  di- 
rect, would  be  applied  as  best  suited  the  in- 
terest of  the  dtizens  who  saw  proper  to 
take  the  matter  of  working  the  roads  In  their 
own  hands. 

While  admitting  the  force  of  this  position, 
it  is  nevertheless  contended  that,  as  the  fis- 
cal court  might  in  the  first  instance  have  con- 
tracted with  Rowe  to  do  the  work  he  did 
do,  it  tiad  authority  to  accept  it  and  pay  him 
for  It  after  It  was  done,  although  no  con- 
tract was  made  in  the  first  instance.     To 


legalize  this  method  would.  In  a  practical 
way,  have  substantially  the  same  effect  as  if 
the  roads  of  the  county  were  turned  over  to 
the  dtizens  to  be  worked  by  them  at  such 
times  and  places  as  they  chose,  because  there 
are  few  fiscal  courts  that  could  resist  the  im- 
iwrtunities  and  influences  that  might  be 
brought  to  bear  by  the  combined  efforts  of 
dtizens  who  undertook  to  control  the- work- 
ing of  the  road  and  the  investment  of  the 
funds  of  the  county  for  this  purpose.  The 
members  of  the  fiscal  court  ought  not  to  be 
subjected  to  the  embarrassment  of  a  situa- 
tion like  this.  They  ought  to  be  free. to  take 
the  initiative  in  road  work  and  to  make  con- 
tracts in  advance  for  such  work  as  in  their 
Judgment  is  needed.  In  short,  the  fiscal  court 
cannot,  except  in  cases  of  emergency,  allow 
any  claim  for  road  work  not  made  by  Its  au- 
thority or  under  its  direction. 

This  was  the  efFect  of  the  decision  of  this 
court  in  Perry  County  v.  E^le,  116  Ky.  694, 
76  S.  W.  382,  25  Ky.  Law  Rep.  813.  In  that 
case  Engle,  without  being  directed  by  the 
fiscal  court  so  to  do,  did  work  on  a  connty 
road  amounting  to  several  hundred  dollars. 
He  claimed  to  have  done  the  work  by  direc- 
tion of  a  commissioner  appointed  by  the 
county  Judge  to  have  the  work  done,  and 
filed  his  claim  under  the  contract-  with  the 
fiscal  court,  where  it  was  rejected.  He  then 
appealed  to  the  circuit  court,  and  succeeded 
iu  establishing  his  daim.  On  the  appeal 
of  the  CDuhty  we  said  that  neither  the  coun- 
ty Judge  nor  any  commissioner  appointed  by 
him  had  authority  to  make  contracts  con- 
cerning the  repair  of  public  roads,  and  that 
the  action  of  the  connty  court  in  appointing 
the  commissioner,  as  well  as  the  act  of  the 
commissioner  in  letting  the  work  to  Engle, 
was  void.  We  further  said  that  Engle  was 
bound  "at  his  peril,  to  know  the  extent  of 
the  authority  of  an  agent  of  the  county  In 
contracting,  with  him.  All  persons  must 
take  notice  that  a  county  can  contract  only 
In  the  manner  and  by  the  person  and  for  the 
purposes  expressly  provided  by  the  statute," 
and  ordered  the  entry  of  a  Judgment  for  the 
county. 

In  Floyd  County  v,  Allen,  137  Ky.  675,  126 
S.  W.  124,  27  L.  B.  A.  (N.  S.)  1125,  Allen  pre- 
sented a  daim  to  the  fiscal  court  for  ma- 
terial and  labor  furnished  by  him  in  improv- 
ing a  public  highway.  He  claimed  that  the 
improvement  was  made  under  a  contract 
with  the  county  Judge  and  one  of  the  magis- 
trates of  the  county.  In  holding  that  Allen 
could  not  compel  the  fiscal  court  to  pay  the 
claim,  as  it  had  not  authorized  the  work 
to  be  done,  we  said:  "To  permit  the  dtlzen 
to  select  his  own  time,  place,  and  manner, 
even  with  the  advice  and  consent  of  one  or 
two  of  the  officials,  in  which  to  furnish  ma- 
terial and  labor  for  needed  repairs  or  Im- 
provements on  a  public  highway  of  the  coun- 
ty and  hold  the  county  responsible  for  the 
price  charged,  upon  the  ground  that  It  had 
been  benefited  thereby,  would  be  ruinous  to 
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tbe  comity  and  have  the  effect  to  supersede 
the  powers  of  the  fiscal  court  whose  duty  it 
Is,  under  the  law,  to  manage  such  affairs." 

[2]  The  ar^ment  is  farther  made  that  'as 
the  county  received  the  benefit  of  the  serv- 
ices of  Rowe,  he  should  be  paid  the  reason- 
able value  thereof,  upon  the  theory  that  the 
law  will  raise  an  implied  contract  to  pay 
for  the  value  of  services  which  have  been 
accepted.  This  rule  of  law,  however,  has  no 
application  to  municipal  bodies,  and  the 
county  cannot  become  Indebted  for  services 
rendered  it  upon  an  implied  assumpsit  Mc- 
Donald. V.  Franklin  County,  125  Ky.  205,  100 
S.  W.  861,  30  Ky.  Law  Rep.  1245;  Owen 
(Jounty  V.  Walker,  141  Ky.  516,  138  S.  W. 
236;  City  of  Louisville  v.  Parsons,  150  Ky. 
420,  150  S.  W.  40S. 

[3]  As  before  stated,  the  order  of  the  fis- 
cal court  does  not  show  how  much  was  allow- 
ed Rowe  for  the  private  road  it  recites  he 
gave  to  the  county,  but  whatever  tbe  amount 
of  this  allowance,  the  fiscal  court  was  not 
authorized  to  make  it  It  seems  that  the 
statute  confers  upon  the  county  court  exda- 
sive  Jurisdiction  to  open  public  roads  as  may 
be  seen  by  an  examination  of  sections  4287- 
4300  of  the  statute,  where  the  L«gislature 
has  elaborately  set  out  the  method  by  which 
new  roads  may  be  opened.  Section  1840  and 
section  4306  (^ve  to  the  fiscal  court  general 
Charge  and  supervision  of  the  pubUc  roads 
of  the  county,  but  this  evidently  means  such 
roads  as  have  been  opened  by  the  county 
court,  or  have  been  accepted  in  some  appro- 
priate manner  by  the  county.  After  the  road 
has  been  opened,  the  authority  to  repair  and 
supervise  It  passes  from  the  county  court  to 
the  fiscal  court,  and  the  county  court  loses 
Jurisdiction  to  expend  any  of  the  public 
funds  in  repairing  the  road.  But  when  it 
comes  to  opening  a  road  in  the  first  instance, 
the  Jurisdiction  is  in  the  county  court  alone. 
It  is  also  provided  in  section  4299  that: 
"The  court  may  open  or  alter  a  road  on  con- 
dition that  all  or  a  part  of  the  sum  required 
to  be  paid  to  the  owner  and  tenant,  and  the 
cost  of  procedure,  shall  be  paid  by  the  ap- 
plicants, or  on  condition  that  the  applicants 
wholly  or  in  part  open  or  alter  the  road; 
but  if  the  court  be  of  the  opinion  that  such 
sum  or  sums  and  the  cost  of  the  proceedings 
shall  be  paid  by  the  county,  it  shall  order  tbe 
same  to  be  paid  to  the  person  or  persons 
entitled  thereto."  So  that,  under  this  and 
other  sections  relating  to  roads,  when  the 
county  court  orders  a  road  to  be  opened, 
it  may  do  so  upon  condition  that  tbe  whole 
of  the  cost  and  expense  shall  be  paid  by  the 
applicants,  or  a  part  of  it  shall  be  paid  by 
them  and  a  part  by  the  county,  or  it  may  put 
the  entire  charge  on  the  county.  When, 
therefore,  a  county  road  Is  ordered  to  be 
opened  by  the  county  court,  the  county  court 
should  fix  the  amount  of  compensation  to  be 
paid  by  the  applicants  or  by  the  county,  as 


the  case  may  be,  and  that  part  that  is  to  be 
paid  by  the  county  the  fiscal  court,  upon  pre- 
sentation of  the  order  of  the  county  court 
must  make  provision  for  the  payment  of. 
RawUngs  v.  Biggs,  85  Ky.  251,  8  8.  W.  147, 
8  Ky.  Law  Rep.  919.  It  seems,  however,  that 
in  tliis  case  the  fiscal  court  undertook  to 
make  an  appropriation  to  Rowe  for  the  pur- 
chase of  a  private  road  owned  by  him  which 
it  seems  he  agreed  to  convert  into  a  public 
road.  This  was  in  effect  the  opening  of  a 
road  by  the  fiscal  court,  and  this  it  was  with- 
out authority  to  do. 

It  does  not  appear  from  the  order  of  the 
fiscal  court  that  the  county  court  had  ever 
taken  any  action  in  respect  to  this  new  road, 
or  that  it  had  ever  been  dedicated  to  the 
county  for  public  use.  All  that  appears  in 
the  order  is  that  Rowe  agreed  to  give  a  road,, 
and  it  is  shown  by  the  evidence  that  this 
road  that  Rowe  proposed  to  give  was  a  pri- 
vate road  or  passway  owned  by  him  which 
he  desired  to  have  converted  into  a  public 
road  that  would  be  a  charge  on  the  county. 
To  do  this  it  was  necessary  that  the  county 
court  should  have  taken  such  action  as  was 
necessary  to  have  this  road  opened  as  one 
of  the  public  highways  of  the  county. 

We  think  the  Judgment  of  the  lower  court 
was  correct,  and  it  is  affirmed. 


BARCLAY'S  TRUSTEE  et  aL  t.  COMMON- 
WEALTH et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  16,  1913.) 

1.  Taxation  (§  867*)  —  Iwhebitanoe  Tax  — 
Tbarsfebs  Subject  to  Tax. 

Plaintiff's  mother,  living  in  Chicago,  con- 
tracted with  a  trust  company  in  Kentucky  for 
the  possession  and  management  of  her  entire 
estate,  and  upon  her  death  to  distribute  it 
among  her  heirs  under  the  statute  of  descent 
and  distribution  in  force  in  Kentucky,  and 
if  she  left  a  will,  to  probate  it  in  this  state,  and 
to  pay  the  beneficiaries  named  therein.  She 
afterwards  died  intestate,  leaving  an  estate  of 
about  $28,000,  consisting  of  personalty,  sit- 
uated in  this  state.  Ky.  St  i  4281a,  provides 
that  all  property  passing  by  will  or  intestacy 
from  any  person  dying  seised  or  possessed 
thereof,  while  residing  in  this  state  or  if  the 
owner  was  a  nonresident,  which  shall  be  within 
the  state,  shall  be  subject  to  an  inheritance 
tax.  Held,  that  the  personalty  was  subject  to 
an  inheritance  tax. 

[Ed.   Note.— For  other  caaea,   see  Taxation, 
Cent  Dig.  {{  1681-1684;    Dec.  Dig.  f  867.*] 

2.  Taxation  (§  893*)— Inhbbitanck  Tax— Ac- 
tion FOB  Conbtbuction — Pabtiss. 

In  an  action  by  the  trustee  of  an  intestate 
eetateu  consisting  of  personal  property  situated 
in  this  state,  to  determine  its  liability  to  an 
inheritance  tax,  plaintiff  could  not  state  the  case 
in  general  terms  and  call  upon  the  sheriff,  who 
was  charged  with  the  collection  of  inheritance 
taxes,  to  show  afiSrmatlTely  why  the  common- 
wealth was  entitled  thereto,  since  by  the  sher- 
IfTs  lax  pleading,  or  failure  to  plead,  the  es- 
tate conid  not  be  exempted  from  taxation,  but 
the  administrator  woold  still  be  bound  to  pay 
the  tax. 

[Ed.   Note.— For  other  cases,    see   Taxation, 
Dec.  Dig.  i  893.*] 


•For  otbsr  cases  see  same  topic  and  nction  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Ker-No.  Bertas  ft  Rep'r  lBd«z«» 
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Appeal  from  Circuit  Court,  Payette  County. 

Action  by  Annie  D.  Barclay'8  trustee  and 
others  against  the  Commonwealth  of  Ken- 
tucky and  others.  Judgment  for  the  Com- 
monwealth, and  plalntlfl  and  certain  defend- 
ants appeal.    AfSrmed. 

Sam  M.  Wilson  and  Hunt,  Bullock  &  Hunt, 
all  of  Lexington,  for  appellanta  D.  Gray 
Falconer,  of  Lexington,  for  appellees. 

NUNN,  J.  In  September,  1911,  the  Secu- 
rity Trust  Company  of  Lexington  entered  In- 
to a  written  contract  with  Mrs.  Annie  D. 
Barclay,  who,  according  to  the  contract,  was 
a  resident  of  Chicago,  111.  By  the  contract 
the  Trust  Company  agreed  to  act  as  trustee 
for  Mrs.  Barclay,  and  as  such  trustee  ac- 
knowledged that  It  had  possession  of  her  en- 
tire estate,  and  undertook  to  manage  and 
control  the  same  during  her  lifetime.  Until 
her  death  It  would  pay  her  the  net  Income 
therefrom,  and  upon  her  death  It  would  dis- 
tribute the  same  "among  the  helis  at  law  of 
the  party  of  the  first  part  [Mrs.  Barclay] 
under  the  statute  of  descent  and  distribution 
then  In  force  In  Kentucky,"  or,  in  the  event 
she  left  a  wUl,  same  to  be  paid  the  bene- 
ficiaries named  in  the  will,  and  which  will 
"may  be  probated  as  such  by  the  courts  of 
the  commonwealth  of  Kentucky." 

Mrs.  Barclay  died  Intestate  about  a  year 
later,  and  left  an  estate  of  about  $28,000, 
consisting  of  personalty  only.  The  question 
presented  here  is  as  to  the  application  of  in- 
heritance tax  law  provided  In  article  19  of 
the  Kentucky  Statutes  (sections  4281a-'1281s). 
Her  only  heirs  at  law  are  the  appellants,  who 
are  brothers  and  sisters,  and  some  children, 
who  are  descendants  of  two  deceased  slstera 
It  is  conceded  that  this  class  of  kindred  do 
not  come  within  the  exceptions  provided  In 
the  Inheritance  tax  law,  and,  if  the  estate 
Is  taxable,  then  such  taxes  should  be  deduct- 
ed from  the  estate  before  distribution. 

The  trustee  brought  this  action  in  equity 
for  a  settlement  of  the  estate.  The  only  ex- 
cuse for  it,  and  in  fact  Its  avowed  purpose, 
is  to  have  the  lower  court  giilde  and  direct 
it  In  the  payment  of  inheritance  taxes,  and 
to  that  end 'it  makes  the  sheriff  of  Fayette 
county  a  party  defendant,  and  asks  that  he 
be  required  to  assert  any  claim  which  the 
commonwealth  may  have  against  the  estate 
for  inheritance  taxes.  The  heirs  at  law.  In- 
cluding appellants,  are  also  made  parties 
defendant  The  petition  states  that  Mrs. 
Barclay  died  in  Kentucky,  that  it  has  in  pos- 
session all  of  her  estate,  and  the  clear  in- 
ference is  that  all  of  it  is  in  Kentucky.  It 
Is  true  the  Trust  Company  "states  that  said 
estate  in  Its  hands  is  not  liable  for  any  In- 
heritance taxes  to  the  commonwealth  of  Ken- 
tucky, as  it  is  advised."    This  is  simply  a 


conclusion  of  the  pleader.  Subsequently  tbe 
Trust  Company  qualified  as  administrator  of 
the  estate,  and  In  that  capacity  made  itself 
a  party  to  the  action,  praying  for  the  advice 
of  the  court  upon  the  same  matter  suggested 
in  the  original  petition. 

[1,2]  Under  the  state  of  facts  presented 
by  the  record,  it  is  immaterial  where  Mrs. 
Barclay  resided  or  was  domiciled  at  the 
time  of  her  death.  The  a.ctual  situs  of  her 
property  was  In  Kentucky,  and  that  fact 
governs  the  application  of  the  inheritance 
tax  law.  Section  4281a  of  the  Kentucky 
Statutes  provides :  "All  property  which  shall 
pass,  by  will  or  by  the  intestate  laws  of  this 
state,  from  any  person  who  may  die  seised 
or  possessed  of  the  same  while  a  resident  of 
t?Ua  state,  or  if  such  decedent  was  twt  a  resi- 
dent of  tMs  state  at  the  time  of  death,  which 
property,  or  any  part  thereof,  shall  be  within 
this  state,  *  *  *  shall  be,  and  is,  subject 
to  a  tax,"  eta 

Under  the  Inheritance  tax  law  all  adminis- 
trators, executors,  trustees,  and  the  sheriff 
are  made  servants  of  the  commonwealth,  and 
the  duty  Is  especially  Imposed  upon  them  of 
collecting  taxes  due  upon  inheritances. 
There  is  no  right  or  authority  in  either  one 
to  shift  this  duty  upon  the  other.  The  trus- 
tee has  no  right  to  state  a  case  in  general 
terms,  and  call  upon  the  sheriff  to  show  af- 
firmatively why  the  commonwealth  is  enti- 
tled to  the  taxes.  If  the  sheriff  by  lax  plead- 
ing, or  no  pleading  at  all,  should  fail  in  the 
performance  of  his  duty,  the  trustee  or  ad- 
ministrator could  not  be  excused  of  liability 
for  the  taxes  if,  by  an  incomplete  statement 
of  the  facts,  it  secured  direction  from  the 
court  to  distribute  the  estate  among  the 
heirs.  However,  the  appellants,  heirs  at  law, 
are  in  no  position  to  complain  of  the  faulty 
pleadings  of  either  the  sheriff  or  trustee. 
These  appellants  were  parties  from  the  be- 
ginning, and  they  never  filed  any  answer,  or 
pleading  of  any  sort,  and  never  asserted  any 
claim  for  relief,  or  exemption  from  the  in- 
heritance taxes. 

It  Is  insisted  that  this  property  does  not 
come  to  the  appellants  by  the  Inheritance 
laws,  or  by  any  deed,  grant,  sale,  or  gift, 
made  in  contemplation  of  the  death  of  the 
grantor.  It  comes  to  them  by  the  deed  above 
referred  to,  upon  the  death  of  the  grantor. 
If  they  are  not  entitled  to  it  by  the  laws  of 
descent  and  distribution  of  this  state,  then 
they  are  not  entitled  to  It  at  all,  for  by  the 
very  terms  of  the  deed  the  Trust  Company, 
upon  the  death  of  Mrs.  Barclay,  is  to  dis- 
tribute it,  and  to  only  those  who  are  her 
heirs  at  law  "under  the  statute  of  descent 
and  distrlbutlou  then  In  force  In  Kentucky." 

In  our  opinion,  the  lower  court  properly 
charged  this  estate  with  Inheritance  taxes, 
and  Its  Judgment  is  therefore  affirmed. 
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FISH  T.  WELCH'S  ADIiTR. 
(Conrt  of  Appeals  of  Kentucky.    Dec.  19,  1913.) 

Affkai.  and  Ebbob  (f   688*)— ABOTnaENT  OT 

CouNBEii— Bill  or  Kxceftionb. 

Alleged  improper  argument  of  defendant's 
attorney  could  not  be  reviewed  in  the  absence  of 
a  bill  of  exceptions  containing  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2894-2896;  Dec.  Dig.  { 
688.*] 

Appeal  from  Circuit  Court,  Uadlson  County. 

Action  by  Jennie  B.  Flsb  against  S.  E. 
Welch's  administrator.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

J.  A.  SulUvan,  of  Richmond,  and  S.  M. 
Wallace,  of  St  Louis,  Mo.,  for  appellant 
Bumam  &  Bumam,  of  Richmond,  for  appel- 
lee. 

TURNER,  J.  This  Is  an  action  by  appel- 
lant against  John  W.  Welch,  administrator 
of  S.  E.  Welch,  deceased,  wherein  appellant 
alleges  that  in.  December,  1909,  she  loaned  to 
S.  E.  Welch  $1,000  due  on  demand  after  date, 
and  that  he  thereafter  died  In  April,  1910, 
without  having  paid  same.  The  answer 
denied  that  the  money  had  been  loaned,  and 
upon  a  trial  the  Jury  found  for  the  defend- 
ant, and  the  plalntlfT  appeals. 

The  attorneys,  Is  their  briefs,  argue  the 
facts  at  length,  but  upon  examination  of  the 
record  it  is  disclosed  there  Is  no  bill  of  evi- 
dence in  It  There  Is,  however,  a  bill  of  ex- 
ceptions reciting  that  the  attorney  for  the 
defendant  on  the  argrument  of  the  case  refer- 
red to  a  certain  record  of  the  Madisob  county 
court  which  was  introduced  in  evidence,  and 
said  that  the  record  had  been  prepared  and 
"fixed"  for  the  express  purpose  of  using  It 
as  evidence  Is  this  case,  and  argued  to  the 
Jury  along  that  line.  The  bill  of  evidence 
not  bieing  In  the  record,  we  are  unable  to  say 
whether  the  argument  of  the  attorney  was 
based  upon  any  evidence  before  the  Jury,  or 
whether  it  might  have  been  fairly  made  from 
any  evidence  that  was  Introduced. 

The  pleadings  support  the  Judgment,  and, 
there  being  nothing  else  before  us,  the  Judg- 
ment is  affirmed. 


MURRAY   et   al.   t.   WALKER.t 
(Court  of  Appeals  of  Kentncky.  Dec.  19,  1918.) 

1.  Banks  and  Banking  (§  246*)— National 
Banks  —  Stock  List  —  DiscLostJBB  —  Stat- 
utes—Oonstbuction. 

Rev.  St.  U.  S.  S  5210  (U.  S.  Comp.  St. 
1901^  p.  3498),  provides  that  the  president  and 
cashier  of  every  national  bank  shall  cause  to 
be  kept  at  all  times  a  full  and  correct  list  of  all 
the  shareholdeTg  and  the  number  of  shares  held 
by  each,  which  list  shall  be  subject  to  inspec- 
tion of  stockholders.  Held,  that  a  Rtockholder 
bad  an  absolute  right  to  inspect  the  list  of 
stockholders  of  the  bank,  whatever  may  be  bis 
motive. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  $§  911,  912;  Dec.  Dig.  | 
246.*] 


2.  Banks  aitd  BAiiKnra  (|  240*)— Natiokai. 

Banks— Stock  List— Examination- Right 

OF  Plaintiff— Stookholdkbs. 

In  a  proceeding  by  an  alleged  stockholder 
of  a  national  bank  to  compel  its  officers  to 
permit  an  inspection  of  Its  list  of  stockholders, 
evidence  to  show  that  plaintifC  was  in  fact  not 
a  stockholder  in  good  laith,  or  at  all,  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Bank*  aod 
Banking,  Cent  Dig.  U  911,  912;  Dec.  Dig.  f 
246.*] 

Appeal  from  Circuit  Court,  Jefferson  Cotm- 
ty,  Chancery  Branch,  First  Division. 

Suit  by  Marvin  P.  Walker  against  the 
American  National  Bank  and  Logan  C.  Mur- 
ray, its  president,  to  compel  defendants  to 
disclose  the  stock  list  of  the  bank.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded. 

Burnett,  Batson  &  Cary,  of  Louisville,  for 
appellants.  Leon  P.  Lewis  and  Blakey,  Quin 
&  Lewis,  all  of  Louisville,  for  appellee. 

HOBSON,  C.  J.  Section  5210,  Bevteed 
Statutes  of  the  United  States  (U.  S.  Comp. 
St  1901,  p.  3498),  being  a  part  of  the  Nation- 
al Banking  Act,  provides:  "The  president 
and  cashier  of  every  national  banking  asso- 
ciation shall  cause  to  be  kept  at  all  times  a 
full  and  cprrect  list  of  the  names  and  resi- 
dences of  all  the  shareholders  In  the  associa- 
tion, and  the  number  of  shares  held  by  each. 
In  the  office  where  Its  business  is  transacted. 
Such  list  shall  be  subject  to  the  Inspection 
of  all  the  shareholders  and  creditors  of  the 
association,  and  the  officers  authorized  to 
assess  taxes  under  state  authority,  during 
business  hours  of  each  day  in  which  business 
may  be  legally  transacted.  A  copy  of  such 
list,  on  the  first  Monday  of  July  of  each  year, 
verified  by  the  oath  of  such  president  or 
cashier,  shall  be  transmitted  to  the  Comp- 
troller of  the  Currency." 

Marvin  P.  Walker  brought  this  action 
against  the  American  National  Bank  and 
Logan  C.  Murray,  Its  president  charging  In 
substance  that  he  was  a  stockholder  in  the 
bank  and  had  demanded  the  right  to  inspect 
the  list  of  stockholders,  and  had  been  re- 
fused this  right  He  prayed  a  mandatory 
injunction  requiring  the  defendants  to  per- 
mit him  to  inspect  the  list  of  stockholders. 
The  bank  by  its  answer  denied  that  plaintiff 
was  a  bona  fide  stockholder  in  the  bank,  or 
In  fact  held  any  stock  in  the  bank,  or  was 
the  owner  of  any  certificate  of  stock.  In  an- 
other paragraph  It  pleaded  that  plaintiffs 
purpose  in  demanding  to  Inspect  the  list  of 
stockholders  was  either  for  purely  specula- 
tive purposes  or  to  blackmail  the  defendants. 
The  circuit  court  sustained  a  demurrer  to 
the  second  paragraph  of  the  answer,  and  on 
final  bearing  of  the  case  awarded  the  plain- 
tiff an  Injunction  as  prayed.  The  defendants 
appeal. 

[1]  1.  The  court  did  not  err  In  sustaining 
the  demurrer  to  the  second  paragraph  of  the 
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answer.  If  the  plalntlfF  was  In  good  faith  a 
stockholder  In  the  bank,  he  was  entitled  to 
inspect  the  list  of  stockholders  under  the 
statute,  and  his  motive  for  wishing  to  Inspect 
the  list  is  wholly  immaterial.  In  Henry  t. 
Babcock  &  Wilcox  Co.,  196  N.  Y.  302,  89  N. 
E.  942,  134  Am.  St  Bep.  835,  the  court,  con- 
struing a  similar  statute,  said:  "No  doubt 
the  Leglslatare  could  make  the  stockholder's 
privilege  of  Inspection  dependent  upon  the 
motive  or  purpose  with  which  it  is  sought; 
but  it  lias  not  seen  fit  to  do  so.  The  lan- 
guage of  the  statute  is  plain  and  mandatory. 
It  recognizes  an  absolute  right  In  the  stock- 
holder and  Imiwses  an  absolute  duty  upon 
the  corporation  and  the  custodian  of  the 
stock  book.  The  law  requires  no  statement 
or  proof  of  any  particular  intent  upon  the 
part  of  the  person  demanding  the  inspection. 
He  must  be  a  stockholder  and  must  prefer 
his  request  during  business  hours;  that  Is 
all.  If  it  appeared  in  good  faith  that  the 
book  was  then  In  actual  use  for  other  cor- 
porate purposes,  he  could,  of  course,  be  re- 
quired to  wait  a  reasonable  time  until  such 
use  terminated;  but  no  such  matter  of  de- 
fense is  suggested  here.  The  plaintiff  was 
refused  any  inspection  at  all  in  the  absence 
of  a  disclosure  of  his  purpose,  and  this  ac- 
tion of  the  defendant  has  been  sanctioned  by 
the  Judgment  of  the  Appellate  Division.  We 
think  that  Judgment  is  based  upon  a  mis- 
taken construction  of  the  statute  in  this  re- 
spect Nor  was  the  refusal  Justified  on  the 
ground  that  the  law  confers  upon  the  stock- 
bolder  no  express  right  to  copy  from  the 
book.  The  right  to  inspect  the  book  Includes 
the  right  on  the  part  of  the  stockholder  to 
aid  his  memory  by  copying  therefrom  to  the 
extent  indicated  In  the  agreed  statement  of 
facts  in  the  present  case.  In  Cotheal  v. 
Brouwer,  5  N.  T.  562,  it  was  held  that  the 
custodian  of  a  register  of  stockholders  which 
the  stockholder  had  a  statutory  right  to  ex- 
amine could  not  close  the  book  because  a 
stockholder  desired  to  make  a  memorandum 
in  the  course  of  his  examination  In  order  to 
assist  his  recollection.  'Unless  the  stock- 
bolder  is  permitted  to  take  memorandums 
from  the  books,'  said  Paige,  J.,  'or  copies  of 
the  names  of  the  stockholders,  the  plain  ob- 
ject of  the  statutory  provision  vronld  be  de- 
feated.' "  A  similar  conclusion  was  reached 
In  Venner  v.  Chicago  City  Ry.  Co.,  246  111. 
170,  92  N.  E.  643,  138  Am,  St  Rep.  229,  20 
Ann.  Cas.  607;  Cincinnati  Tolksblatt  Co.  v. 
Hoffmelster,  62  Ohio  St  189,  56  N.  E.  1033, 
48  L.  R.  A.  732,  78  Am.  St  Rep.  707;  WTiite 
T.  Manter,  109  Me.  408,  84  Ati.  890,  42  L.  R. 
A.  (N.  S.)  332;  Hubb  Construction  Co.  v. 
New  England  Breeders'  Club,  74  N.  H.  282, 
67  Aa  574;  Welhenmayer  v.  Bltner,  88  Md. 
825,  42  Atl.  245,  45  Ia  R.  A.  446 ;  Johnson  v. 
liSngdon,  135  CaL  624,  67  Pac.  1050,  87  Am. 
St.  Rep.  156;  Ellsworth  v.  Dorwart,  95  Iowa, 
108,  63  N.  W.  588,  58  Am.  St  Rep.  427;  Kim- 
ball V.  Dem,  39  Utah,  181,  116  Pac.  28,  35  L. 


R.  A.  (N.  S.)  134.  See,  also,  10  Cyc  956. 
The  case  of  Guthrie  v.  Earkness,  i99  U.  S. 
148,^26  Sup.  Ct  4,  60  li.  Ed.  130,  4  Ann.  Cas. 
433,  is  not  In  conflict  with  the  above,  for  in 
that  case  the  right  of  inspection  was  not 
foimded  upon  the  statute.  There  the  com- 
mon-law right  was  relied  on. 

[2]  2.  The  defendant  offered  to  show  by 
the  plaintiff  when  he  gave  his  deposition  and 
by  J..  Stoddard  Johnson,  3Y.,  who  was  in- 
troduced as  a  witness  for  him,  in  substance, 
that  the  plaintiff  really  owned  no  stock  and 
was  not  in  good  faith  a  stockholder  In  the 
bank  or  really  a  stockholder  at  lall.  The 
witnesses  upon  the  advice  of  counsel  de- 
clined to  answer  the  questions,  and  the  cir- 
cuit court  to  whom  the  ma'tter  was  referred 
sustained  them  in  their  refusal.  The  statute 
was  intended  for  the  protection  of  bona  fide 
stockholders.  If  Walker  is  not  in  truth  real- 
ly a  stockholder  In  the  bank,  he  has  no  right 
to  demand  under  the  statute  an  Inspection 
of  the  list  of  stockholders.  This  would  be  to 
pervert  the  statute.  If  the  facts  are  as  the 
defendant  offered  to  show  by  these  witnesses. 
Walker  has  no  real  interest  In  the  bank  and 
Is  not  a  bona  fide  stockholder.  The  court 
shonld  have  required  the  witnesses  to  an- 
swer the  questions  referred  to.  All  suits 
must  be  brought  by  the  real  parties  in  in- 
terest, and  the  chancellor  will  not  lend  his 
aid  by  injunction  to  a  person  who  has  no 
real  interest  in  the  matter. 

We  do  not  mean  to  determine  now'  that 
Walker  was  not  a  stockholder  or  had  no  real 
Interest  in  the  bank ;  we  only  determine  that 
if  the  questions  asked  had  been  answered  as 
indicated  this  would  be  true.  What  are  the 
real  facts  may  be  shown  on  the  return  of  the 
case,  and  the  chancellor  will  require  Walker 
and  Johnson  to  answer  the  questions  Iqdlcat- 
ed,  and  be  will  then  allow  either  of  the  par- 
ties to  take  such  further  proof  as  they  de- 
sire. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


IX)UISVILIiB,  H.  &  ST.  li.  RY.  CO.  v. 

WILSON'S  EX'X.t 
(Court  of  Appeals  of  Kentucky.    Dec.  19,  1913.) 

1.  Continuance  ({  12*)— Absenci  of  Ootjn- 

SEL. 

It  was  not  error  to  overrule  defendant's 
motion  for  a  continuance  on  the  gromid  of  the 
sickness  and  absence  of  its  chief  counsel,  where 
it  was  ably  represented  by  two  other  attor- 
neys. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  §i  40,  42,  49,  50,  52;    Dec.  Dig.  i 

2.  Continuance  (§  33*)  — Absence  o»  Wit- 
ness. 

Under  Civ.  Code  Prac  {  315,  providing 
that  a  trial  shall  not  be  postponed  where  the 
adverse  party  consents  to  the  reading  of  the 
affidavit  as  the  deposition  of  the  absent  wit- 
ness, the  trial  court  did  not  abuse  its  discretion 
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in  refnaintr  a  continuance  where  the  affidavit 
was  read  as  the  deposition  of  the  witness. 

[B^.  Note.— For  other  cases,  see  Ciontinuance, 
Cent.  Dig.  |  113;    Dec  Dig.  |  33.»] 

8.  BAiuioADa  (I  860*)— Accidents  at  Gboss- 
iNQS— Actions— Question  fob  Juby. 

Evidence,  in  an  action  against  a  railroad 
company  for  running  into  and  killing  a  team 
of  mules  at  a  private  crossing,  held  sufficient 
to  take  to  the  jury  the  question  of  defendant's 
negligence  in  failing  to  give  the  alarm  for  the 
crossing. 

(Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1162-1192;   Dec.  Dig.  S  350.*] 

4.  Railboads  (J  337*)— Accidents  at  Cboss- 

iNos— Actions— Inbtbuctions. 

In  an  action  against  a  railroad  company  for 
running  into  and  killing  a  team  at  a  crossing, 
it  was  not  error  to  refuse  to  charge  that  de- 
fendant would  not  be  liable  if  the  proximate 
cause  was  the  breaking  of  the  lock  chain  on 
the  wagon,  where  the  evidence  showed  that, 
though  the  chain  broke,  the  driver  l\ad  the  team 
under  control  before  he  attempted  to  cross. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i§  1090-1005 ;    Dec.  Dig.  §  337.*] 

Appeal  from  Circuit  Court,  Daviess  County. 

Action  by  James  Wilson's  executrix  against 
the  LoulsvUle,  Henderson  &  St  Louis  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

J.  R.  SklUman,  of  LoulsTllle,  and  R.  A. 
Miller  and  Miller,  Sandldge  &  Malin,  all  of 
Owensboro,  for  appellant  Blrkhead  &  Wll- 
8on,'of  Owensboro,  for  appellee. 

MILLER,  J.  This  is  an  appeal  from  a 
Judgment  of  the  circuit  court  awarding  appel- 
lee $800  damages  against  appellant  for  neg- 
ligently killing  four  mules  which  belonged  to 
James  Wilson. 

Wilson  operated  a  coal  mine  on  bis  farm, 
in  Daviess  county,  about  one-fourth  of  a  mile 
east  of  Mattingly  Station  on  appellant's  road. 
The  mine  was  situated  about  76  yards  south 
of  the  railroad  track.  A  private  road  ran 
from  the  mine  northwardly  across  the  track. 
There  Is  a  public  road  crossing  about  three- 
fourtbs  of  a  mile  east  of  the  private  crossing, 
and  Mattingly,  the  station  above  referred  to, 
is  about  one-fourth  of  a  mile  west  of  the 
private  crossing.  Until  about  two  years  be- 
fore the  accident,  Wilson  had  the  opening 
of  his  mine  located  some  1,500  feet  east  of 
the  present  opening;  but  at  the  time  In- 
dicated he  moved  It  to  its  present  location, 
and  had  constructed  a  new  road  leading  from 
It,  as  above  Indicated.  There  was  a  private 
road  across  appellant's  track,  leading  to  the 
old  mine.  The  new  crossing  was  constructed 
by  appellant.  "The  new  private  road  was 
osed  by  Wilson  and  bis  employes  in  going  to 
and  from  the  coal  mine,  and  In  hauling  coal 
therefrom. 

On  December  16,  1911,  appellant's  Clover- 
port  Accommodation  passenger  train  left 
Owensboro  at  7:13  a.  m.,  going  westwardly. 
The  engineer  gave  the  usual  road  crossing 
whistle  for  the  public  crossing  tbree-fourths 
of  a  mile  east  of  the  private  crossing,  and 


also  whistled  for  the  old  private  crossing, 
which  was  about  1,500  feet  east  of  the  new 
crossing.  When  the  engine  was  about  300 
feet  east  of  the  new  crossing,  Reid  the  en- 
gineer, blew  a  station  whistle  for  Mattingly, 
at  the  same  time  shutting  off  the  steam  for 
the  purpose  of  making  a  stop  at  Mattingly. 
According  to  Reid,  the  train  was  then  run- 
ning at  a  rate  of  abont  45  miles  an  honr. 
When  about  300  feet  east  of  the  private 
crossing,  Reid  and  the  fireman  saw  the  heads 
of  two  mules  in  the  cut  where  the  new  road 
crossed  the  railroad  track.  The  mules  were 
standing  about  30  feet  south  of  the  track  at 
the  crossing,  but  on  account  of  the  cut 
through  which  the  road  passed,  and  the  bosh- 
es and  briers  upon  the  east  side  of  It,  the 
engineer  was  unable  to  see  more  than  the 
heads  of  the  mules.  Almost  immediately 
thereafter,  and  when  the  engine  was  about 
150  feet  from  the  crossing,  the  mules  passed 
upon  the  track  and  were  Instantly  killed  by 
the  engine  striking  them.  The  engineer  tes- 
tifies that  he  applied  his  brakes  In  emergen- 
cy as  soon  as  he  saw  that  the  mules  would 
probably  get  upon  the  tracic,  and  at  that 
time  he  was  not  more  than  150  feet  from  the 
crossing.  The  railroad  operatives  also  tes- 
tified that  the  bell  on  the  engine  had  been 
ringing  automatically  from  the  time  the  train 
left  Owensl>oro  until  the  accfdent  happened. 
The  new  road  leading  from  the  mine  across 
the  railroad  track  is  downgrade  from  the 
mine  to  the  track.  At  a  point  about  30  feet 
south  of  where  the  road  crossed  the  track, 
the  road  passed  through  a  cut,  which  came 
down  rather  abruptly  to  the  right  of  way,  thus 
mal^ng  it  Impossible  for  one  on  the  track,  to 
see  a  team  In  the  cut  Likewise,  a  man  driv- 
ing a  team  through  the  cut  could  not  see 
a  train  coming  from  the  east,  until  he  had 
reached  a  point  within  a  few  feet  of  the  rail- 
road track.  The  road  from  the  mine  to  the 
track  had  been  cross-laid  with  wood,  and  was 
slick  from  the  rain  that  had  fallen  the  night 
before.  The  engineer  says  the  railroad  track 
along  the  hill  at  that  point  was  likewise  sUclc. 
Reddish  started  from  the  mine  on  the  morn- 
ing In  question,  driving  a  four-mule  team 
attached  to  a  load  of  coaL  He  was  riding 
one  of  the  wheel  mules.  At  a  point  alMUt 
halfway  to  the  railroad,  the  lock  clialn  of  his 
wagon  broke.  He  did  not  attempt  to  relock 
his  vragon  on  the  hill,  because  he  said  it 
would  have  done  no  good  on  account  of  the 
slick  roadbed.  He  says,  however,  the  mules 
were  able  to  hold  the  wagon  steady,  and  that 
when  he  got  within  about  30  feet  of  the  track 
he  stopped  his  team  for  the  purpose  of  listen- 
ing for  the  train.  He  says  he  heard  no  sig- 
nal, either  from  the  whisUe  or  the  belL  It 
was  while  the  mules  were  standing 'in  this 
position  that  the  engineer  saw  their  heads  In 
the  cut.  Reddish  hearing  no  whistle  or  bell, 
or  any  noise  of  a  train,  started  on  down  the 
hill  to  cross  the  track,  when  he  was  struck  by 
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the  train  as  above  indicated.  Payne,  another 
employe  of  Wilson,  had  preceded  Reddish 
across  the  track  with  a  load  of  coal.  Payne 
saw  the  train  coming  and  called  to  Reddish, 
telUng  him  of  It;  but  seeing  that  Reddish 
had  not  heard  the  warning,  and  had  started 
his  team  across  the  track,  Payne  jumped  from 
his  wagon  and  ran  back  to  the  track,  and 
grasping  the  bridle  of  the  lead  mule,  at- 
tempted to  turn  them  back,  but  without 
success.  The  engineer  was  familiar  with  the 
crossing,  and  knew  the  road  led  from  the 
mine  and  was  liable  to  be  used  at  almost  any 
time.  The  wind  was  blowing  from  the  north- 
west, and  consequently  carried  the  sound  of 
the  coming  train  away  from  the  crossing. 

It  is  conceded  the  crossing  is  a  private 
road ;  but  there  Is  abundant  testimony  tend- 
ing to  show  that  those  in  charge  of  the  train 
had  been  in  the  habit  of  giving  warning  of 
its  approach  by  blowing  the  whistle.  The 
engineer  admits  that  he  did  not  whistle  for 
this  crossing  on  the  morning  in  question ; 
contending,  however,  that  he  gave  the  whis- 
tle signal  for  the  old  crossing  three-quarters 
of  a  mile  east  of  the  present  crossing,  and 
that  he  also  gave  the  stop  signal  for  Matting- 
ly  Station  when  the  engine  was  within  about 
300  feet  of  the  private  crossing  where  the 
accident  occurred.  But  considering  the  speed 
of  the  train,  it  must  be  admitted  that  the 
signal  for  Mattlngly  served  no  efficient  pur- 
pose as  a  signal  for  the  new  crossing  only 
300  feet  distant  The  act  of  negligence  relied 
upon  by  the  appellee  was  the  failure  of 
appellant's  employes  to  give  the  usual  and 
customary  warning  for  Wilson's  crossing. 
The  instructions  are  in  line  with  those  usual- 
ly given  in  cases  of  this  character,  and  di- 
rected the  Jury  to  find  for  the  plaintiff  in 
case  they  believed  from  the  evidence  it  had 
been  customary  for  appellant's  trains  to 
give  signals  of  their  approach  to  the  crossing 
in  question,  and  that  this  custom  had  pre- 
vailed to  such  an  extent  that  persons  using 
the  crossing  had  reason  to  rely  upon  such 
signals  being  given,  and  that  the  train  in 
question  failed  to  give  a  reasonable  signal  of 
its  approach,  whereby  the  mules  were  killed. 

No  complaint  is  made  of  any  of  the  in- 
structions which  were  given.  As  error,  how- 
ever, appellant  contends  that  the  court  erred: 
(1)  In  overruling  appellant's  motion  for  a 
continuance;  (2)  in  overruling  appellant's 
motion  to  peremptorily  instruct  the  Jury  to 
find  for  It;  and  (3)  in  failing  to  properly 
instruct  the  Jury  upon  appellant's  theory  of 
the  case. 

L  The  action  was  brought  on  July  3,  1912, 
In  time  for  trial  at  the  September  term  of 
the  Daviess  circuit  court.  The  case,  however, 
was  passed,  and  tried  at  the  December  term 
of  that  court  Appellant  moved  for  a  con- 
tinuance, upon  the  ground  of  the  absence  of 
Its  chief  attorney,  R.  A.  Miller,  on  account 
of  sickness;  and,  further,  because  of  the 
absence  of  Payne,  the  witness  above  referred 
to. 


[1]  We  see  no  error,  however,  In  this  rul- 
ing of  the  court  While  Mr.  Miller  was  chief 
counsel  for  appellant,  it  was  ably  and  ef9- 
ciently  represented  by  two  other  attorneys 
who,  from  every  indication  that  can  be  g;atfa- 
ered  from  the  record,  admirably  presented 
the  appellant's  case,  and  left  nothing  undone 
to  properly  present  it  to  the  court  and  the 
Jury. 

[2]  The  affidavit  showing  what  Payne 
would  have  testified  to,  if  he  were  present, 
was  read  as  a  deposition.  Section  315  of 
tile  Civil  Code  of  Practice  provides  that 
when  the  adverse  party  consents  tliat,  on 
the  trial,  the  affidavit  shall  be  read  as  a 
deposition  of  the  absent  witness,  the  trial 
shall  not  be  postponed  on  account  of  his 
absence. 

In  construing  this  Code  provision  in  In- 
dependent Life  Ins.  Co.  V.  Williamson,  152 
Ky.  821,  154  S.  W.  410,  we  said:  "It  will  be 
observed  that  under  this  section  the  matter 
of  granting  continuances  is  left  largely  In 
the  discretion  of  the  trial  Judge.  The  rea- 
sons for  this  are  so  obvious  that  it  is  hardly 
worth  while  to  state  them,  and  we  have 
written  in  many  cases  that  this  discretion 
will  not  be  interfered  with  unless  it  affirma- 
tively appears  that  it  was  prejudicial  error. 
Madisonville,  Hartford  &  Eastern  Railroad 
Co.  V.  W.  M.  Allen,  152  Ky.  706  [154  S.  W. 
6].  It  is  further  apparent  that  there  Is  quite 
a  difference  between  refusing  a  continuance 
and  also  refusing  to  let  the  affidavit  be  read 
as  the  deposition  of  the  absent  witness,  and 
refusing  to  continue  but  permitting  the  affi- 
davit to  be  so  read.  It  might  not  be  error  to 
refuse  a  continuance  if  the  affidavit  was  per- 
mitted to  be  read  as  the  deposition  of  the 
absent  witness,  when  it  would  be  error  to  re- 
fuse to  permit  the  affidavit  to  be  read  as  a 
deposition  and  also  refuse  a  continuance. 
Generally  a  party  has  little  Just  ground  for 
complaint  If  he  Is  permitted  to  read  as  a 
deposition  what  his  witness  would  testify  to 
if  present  in  person,  although  his  motion  for 
a  continuance  is  overruled,  and  especially  is 
this  true  when  the  attendance  of  the  witness 
cannot  be  enforced  by  the  processes  of  the 
court  and  his  evidence  in  the  form  of  a 
deposition  Is  all  that  the  party  has  a  right 
to  expect" 

There  is  nothing  in  the  record  showing 
that  the  trial  court  abused  its  discretion  In 
overruling  appellant's  motion  for  a  contlna- 
ance. 

[3]  2.  Appellant  Insists  that  the  Jury 
should  have  been  peremptorily  instructed  to 
find  for  the  defendant,  because,  as  It  claims. 
It  is  shown  the  appellant's  engineer  was  not 
guilty  of  negligence,  and  did  everything  with- 
in bis  power  to  prevent  the  accident.  And, 
in  this  connection,  stress  is  laid  upon  the  fact 
that  the  lock  chain  on  the  coal  wagon  broke 
while  the  wagon  was  about  a  hundred  feet 
south  of  the  crossing,  and  that  Reddish  did 
not  attempt  to  replace  it,  thus  making  it  im- 
possible, according  to  appellant,  for  the  team 
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to  hold  the  wagon  In  check  while  going  down 
the  hill  in  the  cut  Reddish,  however,  is  efpe- 
ciflc  in  his  testimony,  not  only  that  the  lock 
chain  accomplished  no  good  purpose  on  ac- 
count of  the  condition  of  the  road,  but  that  his 
team  could  and  did  control  the  wagon.  Fur- 
thermore, Reld,  the  engineer,  says:  "After 
I  had  started  to  whistle  for  Mattingly,  I  saw 
the  heads  of  two  mules  in  this  cut  standing 
still;  and  just  after  I  got  to  whistling  the 
mules  Jumped,  and  I  thought  they  had  come 
towards  the  track,  and  I  applied  my  air,  and 
we  struck  the  mules."  According  to  Reid's 
testimony,  the  mules  were  standing  still  when 
they  were  first  seen  by  him  when  he  was 
about  300  feet  distant  In  this  respect  Reid 
fully  corroborates  Reddish,  to  the  effect  that 
his  mules  could  control  the  wagon,  and  that 
he  had  stopped  them  about  30  feet  south  of 
the  track  in  order  to  listen  for  the  slgnaL 
This  fact,  taken  in  connection  with  the  testi- 
mony to  the  effect  that  appellant's  engineer 
did  not  whistle  for  the  crossing,  made  a  case 
for'  the  jury.  The  court  properly  overruled 
appellant's  motion  for  a  peremptory  instruc- 
tion. 

[4]  3.  Finally,  appellant  insists  that,  ac- 
cording to  its  theory  of  the  case,  the  proxi- 
mate cause  of  the  injury  was  not  its  failure 
to  give  a  reasonable  warning  of  the  train's 
approach  to  the  crossing,  but  the  failure  or 
inability  of  Reddish,  the  driver,  to  stop  bis 
team  after  he  had  discovered  ttiat  the  train 
was  coming. 

Appellant  asked  the  court  to  instruct  the 
jury  that  If  the  breaking  of  the  lock  chain 
was  the  proximate  cause  of  the  death  of  the 
mules,  and  not  the  failure  of  defendant's  em- 
ployes In  charge  of  its  train  to  give  a  reason- 
able signal  of  the  train's  approach  to  said 
crossing,  the  Jury  should  find  for  the  de- 
fendant; and,  in  support  of  this  instruction, 
appellant  relies  upon  L.  &  N.  R.  Co.  y. 
Onan's  Adm'r,  110  S.  W.  380.  In  the  Onan 
Case  the  proximate  cause  of  the  accident  was 
the  backing  of  Onan's  horse  across  the  track, 
and  not  the  failure  of  appellant's  engineer  to 
give  notice  of  the  approach  of  the  train.  It 
will  be  remembered,  however,  that  the  lock 
chain  on  Reddish's  wagon  broke  when  he  was 
about  halfway  between  the  mine  and  the 
crossing,  and  that,  according  to  the  evidence 
of  both  Reddish  and  Reid,  the  mules  had 
stopped  before  Reddish  attempted  to  cross 
the  track.  Appellant's  theory  of  the  case  is 
that,  when  the  lock  chain  broke,  the  loaded 
wagon  got  beyond  the  control  of  the  mules, 
and  plunged  through  the  cut  and  onto  the 
track,  thus  making  the  breaking  of  the  lock 
the  proximate  cause  of  the  injury.  The  evi- 
dence, however,  does  not  sustain  this  conten- 
tion, since  both  Reddish  and  Reid  testified 
that  Reddish  had  come  to  a  stop  at  the  mouth 
of  the  cut,  and  the  mules  were  standing  still 
when  Reid  first  saw  them. 

In  Conway  v.  L.  &  N.  R.  R.  Co.,  135  Ky. 
229,  119  S.  W.  206,  122  8.  W.  136,  an  11  year 


old  boy  had  ridden  a  horse  to  a  creek  to 
water,  going  across  the  railroad  track.  After 
he  had  watered  his  horse  and  was  on  bis 
way  home  riding  along  the  road  that  ran  by 
the  side  of  the  track,  a  freight  train  came 
upon  him  and  frightened  his  horse,  caasing 
him  to  run  towards  the  crossing.  He  reached 
it  about  the  time  the  engine  did,  and  was 
struck  by  the  train,  injuring  the  boy.  The 
boy  had  frequently  ridden  to  water  along  the 
same  road,  and  had  often  met  trains  about 
the  same  place,  but  the  horse  had  never 
before  become  frightened  by  them.  Under 
those  facts,  we  said  that  Conway  could  not 
recover,  because  the  failure  to  give  the  signal 
of  the  train's  approach  would  not  have  avoid- 
ed the  injury.  In  doing  so,  hovevet,  we 
f  urthn  said :  "If  there  was  any  evidence  even 
tending  to  show  that  Conway  would  have  re- 
mained at  the  creek,  or  not  have  ridden  his 
horse  along  the  parallel  road,  or  that  he 
would  have  taken  any  precautions  for  his 
safety,  if  the  train  tiad  sounded  the  crossing 
signals,  a  very  different  question  would  be 
presented." 

In  C.  &  O.  Ry.  Co.  v.  Young's  Adm'r,  146 
Ky.  317,  142  S.  W.  709,  the  question  of  the 
custom  of  giving  the  whistle'  signal  at  a 
private  crossing  is  discussed;  and,  in  the 
course  of  the  discussion,  we  said:  "The  jury 
evidently  found  that  there  was  in  this  case 
such  a  custom,  and,  assuming  this  to  be  true, 
the  admitted  failure  of  appellant's,  engineer 
to  give  any  signal  of  the  train's  approach  to 
the  Gee  crossing  was  negligence,  to  which  the 
Jury,  from  all  the  evidence,  had  ground  to 
attribute  the  fright  of  decedent's  horse,  and 
his  (the  decedent's)  death.  This  primary 
negligence  of  the  engineer  being  the  efficient 
cause,  the  fright  of  the  horse  and  his  running 
on  the  railroad  track  until  overtaken  by  the 
train  were  but  intervening  or  secondary 
events  contributing  to  the  resulf 

The  same  criticism  Is  applicable  to  Sublett 
V.  M.  &  O.  Ry.  Co.,  145  Ky.  707, 141  S.  W.  50, 
38  U  R.  A.  (N.  S.)  1153,  where  a  team  ran 
away,  and,  not  being  in  diarge  of  any  one, 
collided  with  a  train,  killing  the  horses.  It 
was  there  held  that,  although  the  engineer 
had  failed  to  give  the  crossing  signal,  that 
failure  did  not  and  could  not  have  saved  the 
horses,  under  the  circumstances.  It  was  not 
the  proximate  cause  of  the  injury. 

We  think  the  court  properly  laid  down  the 
law  of  the  case  in  the  instructions  given,  and 
that  it  properly  declined  to  Instruct  as  re- 
quested by  the  appellant 

Judgment  affirmed. 


MARCUM  T.  MARCmC 
(Court  of  Appeals  of  Kentucky.    Dec.  19, 1913.) 
1.  Execution    (|  413*)  —  Pbocekdinos  —  Es- 
tablishuent  of  llkn. 

Under  Civ.  Code  Prac.  i  439,  aathorinng 
an  equitable  action  for  the  discoveiy  of  a  judg- 
ment debtor's  property,  and  providing  "for  sub- 
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jecting  the  same  to  tlie  satisfaction  of  the 
judgment,"  it  was  not  necessar;,  to  establish 
•  lien  on  property  discovered,  to  have  another 
execution  issued  and  levied  or  sued  oat  of  an 
attachment,  but  the  propertr  discovered  could 
be  subjected  to  a  lien  wiuoat  farther  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Pig.  I  1102;    Dec  Dig.  |  418.*] 

2.  Htjsbahd  and  Wot:  ({  221*)— Sams  tjndkb 
Execution— Pabtim  to    Action. 

ThouRh  a  judgment  debtor's  wife  has  been 
paid  out  of  the  proceeds  of  sales  for  more  than 
her  share  in  land  formerly  owned  jointly  by 
her  ^nd  her  husband,  of  which  a  small  rem- 
nant is  subjected  to  a  lien  for  the  satisfaction 
of  a  judgment,  before  the  land  is  sold  In  sat- 
isfaction of  the  judgment,  she  should  be  made 
a  party  to  the  action,-  for  the  puri>ose  of  having 
her  divested  of  title. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  M  707,  8(»-806,  968,  973, 
976%  ;    Dec.  Dig.  |  221.»] 

Appeal  from  Circuit  Court,  Clay  County. 

Action  by  H.  B.  Marcum  against  William 
Marcum.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  B.  Hampton,  of  Manchester,  for  appel- 
lant. W.  W.  Rawllngs,  of  Manchester,  and 
H.  C.  Faulkner,  of  Barbourville,  for  appellee. 


NUNN,  J.  This  is  an  action  against  the 
appellant  upon  a  return  of  no  property  found, 
under  the  provisions  of  section  439  of  the 
Civil  Code  of  Practice  for  the  discovery  of 
his  money  or  other  property,  and  for  subject- 
ing of  same  to  the  satisfaction  of  a  $650 
Judgment  debt  which  the  appellee  held 
against  him.  The  appellant,  defendant  be- 
low, filed  his  verified  ans'yer,  but  same  not 
being  deemed  by  the  court  sufficiently  full 
or  explicit,  he  was  by  proper  process  brought 
into  court,  and  testified  in  person.  In  this 
way  be  disclosed  the  fact  that  he  owned,  or 
claimed  to  own,  a  tract  of  land  containing 
about  ICO  acres,  and  in  his  testimony  he 
gave  a  detailed  boundary  and  description  of 
the  land  which  was  situated  in  Clay  county, 
on  Island  creek,  where  the  action  was  institut- 
ed and  pending.  In  his  written  answer  the 
appellant  admitted  that  he  owned  this  tract 
of  land  which  was  situated  on  Island  creek 
(without  otherwise  describing  it),  but,  being 
a  housekeeper  with  a  wife  an^  six  Infant  chil- 
dren, he  claimed  it  was  exempt  to  him  as  a 
homestead.  No  evidence  was  heard  on  this 
bill  of  discovery  other  than  that  of  the  de- 
fendant, who  is  appellant  here,  and  the  lower 
court  upon  consideration  of  the  case  rejected 
appellant's  claim  that  the  land  was  exempt 
to  him,  and  subjected  it  to  the  payment  of 
appellee's  judgment  debt,  and  directed  the 
master  commissioner  to  proceed  in  the  usual 
way  to  sell  same. 

CI]  Appellant  on  this  appeal  assigns  two 
errors  of  the  lower  court  as  ground  for  re- 
versal. The  first  is  that  by  this  proceeding 
for  a  mere  discovery  of  appellant's  property 


no'  lien  was  acqolred  ni>on  the  property  dis- 
covered, and  therefore  the  court  could  not, 
without  further  steps,  subject  same  to  the 
payment  of  the  debt.  He  insists  that  since 
the  land  was  not  described  in  the  petition  or 
the  written  answer,  no  lis  pendens  was  creat- 
ed, and  that  a  detailed  description  of  the 
same,  merely  shown  in  the  evidence  given 
by  appellant,  taken  down  and  transcribed  by 
the  stenographer,  is  not  sufficient  to  create  a 
lis  pendens.  If  the  interests  of  strangers  or 
third  parties  were  involved,  this  objection 
might  well  be  urged,  but  as  between  the 
judgment  creditor  and  the  debtor,  we  are  of 
opinion  that  the  lower  court  did  not  err  in 
taking  jurisdiction  of  this  land  as  the  sub- 
ject-matter of  the  action.  After  appellant's 
disclosure  that  he  was  the  owner  of  it.  It  was 
not  necessary  for  appellee,  in  order  to  acquire 
a  Hen,  to  have  another  execution  Issued  and 
levied  upon  it,  or  to  sue  out  an  attachment. 
The  section  of  the  Code,  supra,  not  only  au- 
thorizes the  institution  of  an  equitable  action 
for  the  discovery  of  the  property,  but  it  is 
"for  subjecting  the  same  to  the  satisfaction 
of  the  Judgment"  Since  the  Code  permits 
the  court  to  subject  the  property  disclosed  to 
the  satisfaction  of  the  judgment  debt,  we  do 
not  think  the  lower  court  erred  in  the  steps 
taken  to  that  end,  if,  in  fact  it  was  subject 
to  execution ;  that  is,  not  exempt  to  appellant 
as  a  homestead.  The  appellant  resided  in 
the  town  of  Manchester,  and  bad  for  a  year 
or  more  before  this  action  was  instituted. 
He  never  resided  upon  nor  made  the  Island 
creek  property  his  home,  and  his  relation  to 
it  was  never  such  that  it  could  or  can  be  con- 
sidered a  homestead.  Several  years  ago  he 
did  reside  upon  a  piece  of  property  which 
was  located  about  a  mile  and  a  half  from  the 
Island  creek  land,  and  if  his  home  place  and 
the  Island  creek  land  together  had  been 
worth  no  more  than  $1,000,  he  might  properly 
have  claimed  both  as  exempt  to  him,  but  his 
home  place  alone  was  worth  $3,500.  He 
sold  it  for  that  price,  and  then,  or  shortly 
afterwards,  moved  to  Manchester.  We  gath- 
er from  appellant's  testimony  that  the  Island 
creek  property  is  a  remnant  of  a  much  larg- 
er tract  of  land  to  which  appellant  and  his 
wife. jointly  had  record  or  legal  title. 

[2]  All  but  this  100  acres  has  at  various 
times  been  sold,  and,  according  to  appellant 
his  wife  received  the  proceeds,  and  in  that 
way  has  been  paid  for  as  much  or  more  than 
her  share  of  the  whole,  and  for  that  reason 
he  claims  to  and  does  own  the  Island  creek 
land,  but  since  the  record  shows  that  his 
wife  has  not  formally  divested  herself  of  title 
in  the  Island  creek  remnant,  the  lower  court, 
before  having  the  property  sold,  should  direct 
that  she  be  made  a  party  to  the  action,  and 
then  sell,  for  the  satisfaction  of  appellee's 
debt  such  interest  that  he,  the  appellant, 
may  have. 

In  effect  the  Judgment  of  the  lower  court 
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only  directs  a  sale  of  appellant's  Interest; 
and,  being  of  opinion  that  the  court  properly 
subjected  his  interest  to  the  payment  of  this 
debt,  the  Judgment  Is  afDrmed,  but  the  wife 
should  be  made  a  party  and  her  Interest  de- 
termined before  Its  sale. 


McGORMACE  et  aL  t.  LOUISVILLE  ft  N. 
R.    CO. 

(Court  of  Appeals  of  Kentucky.     Dec.  16, 
1913.) 

L  Apfbai.  ard  Ebbob  ({  1011*)  —  Rxvuw — 

Findings. 

A  finding  by  the  trial  court  as  to  the  value 
of  the  services  of  an  expert  witness,  tmsed  on 
sharply  conflicting  evidence,  will  not  be  dis- 
turbed on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  f{  3983-3089;    Dec.  Dig.  { 

2.  Attobnet  and  Cuent  (|  189*)— Cokpkn- 

BATION— PBOTEOTION     AQAINSI     SKTTUaiENT 
BY  FABTTES. 

Though  a  client  who  has  a  judgment  may 
not  prejudice  the  rights  of  his  attorney,  serving 
for  a  fee  based  on  the  amount  of  recovery,  by 
settling  with  his  opponent  for  less  than  the 
face  of  the  judgment,  yet  a  judgment  which  has 
l>een  reversed  on  appeal  will  not  so  restrict  the 
rights  of  the  client. 

lEd.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  |§  407-411;  Dec.  Dig.  | 
189.*] 

3.  Attobnxt  and  Olixni  (i  190*)— Cokfsm- 

SATION— AOBEBiaNTS. 

Where  defendant  in  a  personal  injury  ac- 
tion compromised  directly  with  plaintio,  its 
liability  to  an  attorney  who  had  a  contract  with 
plaintiff  for  a  contingent  fee  on  the  percentage 
basis  must  be  measured  by  treating  the  sum 
paid  to  plaintiff  as  the  entire  recovery,  and 
it  cannot  l>e  considered  as  merely  the  percentage 
to  which  plaintiff  was  entitled. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  if  412-117;  Dec.  Dig.  { 
190.*] 

4.  CoTTBTs  (I  89*)— Decisions— Stabe  Decisis. 

Unless  there  is  something  manifestly  er- 
roneous, or  the  rule  of  decision  has  been  chang- 
ed by  statute,  the  court  will,  under  the  doctrine 
of  stare  decisis,  follow  earlier  precedents. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  il  311,  312;    Dec  Dig.  i  80.*] 

Turner  and  Nnnn,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Warren 
County. 

Actions  by  A.  T.  McCormack  and  B.  F. 
Procter  against  the  LouisTllle  &  Nashville 
Railroad  Company,  which  were  consolidated. 
From  the  judgment,  both  plaintiffs  appeaL 
Affirmed. 

Orider  ft  Harlin,  of  Bowling  Green,  O'Rear 
ft  Williams,  of  Frankfort,  and  Wright  &  Mc- 
Blioy,  of  Bowling  Green,  for  appellants. 
Sims  ft  Rodes,  of  Bowling  Oreen,  and  Benja- 
min D.  Warfleld,  of  Loolsyllle,  for  appellee. 

MILLER,  J.  These  appeals  involre  only 
the  fees  for  services  rendered  by  Dr.  A.  T. 


McCormack  as  a  physician,  and  by  B.  F. 
Procter  as  an  attorney,  in  the  action  of  R. 
E.  *Lynch  against  the  Louisville  ft  NasbvlUe 
Railroad  Company  for  personal  injuries. 

Having  been  injured  in  -  a  collision  upon 
appellee's  road  at  Rockland,  Tenn.,  Lyncb 
and  his  brother-in-law,  Niemeyer,  made  tlie 
following  contract  of  employment  with  Proc- 
ter: 

"This  obligation  witnessetta,  that  I  haTe 
employed  B.  F.  Procter  to  adjust  by  suit  or 
compromise  a  claim  for  myself  and  for  EL 
B.  Niemeyer  for  an  .injury  done  to  us  at 
Rockland,  Tennessee,  March  13,  1907,  in  a 
collision;  he  is  also  to  represent  a  dalm 
for  malpractice  in  treatment  of  said  Nie- 
meyer. It  is  agreed  that  we  will  give  all 
assistance  in  case  of  the  prosecution  of  said 
claim,  and  for  his  services  we  and  each  of  as 
will  pay  to  said  Procter  a  sum  equal  to  one- 
fourth  (^)  received  for  said  injury  if  com- 
promised before  trial,  but  if  a  trial  is  gone 
into  then  said  Procter  is  to  prosecute  said 
claim  In  all  courts  In  which  it  is  pending, 
and  for  his  services  he  is  to  receive  a  sum 
equal  to  one-third  G4)  received  for  said  in- 
juries. If  nothing  Is  received  he  Is  to  re- 
ceive nothing  for  his  services. 

"This  November  26th,  1907. 
"R.  B.  Lynch. 
"E.  B.  Niemeyer. 

"Per  R.  B.  Lyndi." 

Acting  for  Lynch,  appellant  Procter  insti- 
tuted a  suit  against  the  appellee  In  the 
Warren  circuit  court,  and  recovered  a  judg- 
ment for  $25,000,  which  was  reversed  by 
this  court  in  Louisville  ft  N.  R.  Co.  t.  Lynch, 
137  Ky.  696,  126  S.  W.  362.  After  the  case 
had  been  remanded  to  the  lower  court  for 
a  new  trial,  and  before  another  trial  was 
had,  Lynch,  acting  alone,  compromised  his 
case  for  $10,000,  as  is  shown  by  the  fol- 
lowing receipt  given  by  him:  "Received  of 
the  Louisville  &  Nashville  Railroad  Com- 
pany Ten  Thousand  (10,000.00)  Dollars  In 
full  compromise,  settlement  and  adjustment 
of  all  claims  and  demands  of  every  character 
whatsoever,  which  I  have  against  said  com- 
pany, its  officers,  agents  or  employees  on 
account  of  injuries  received  by  me  on  or 
about  the  13th  day  of  March,  1907,  at  or 
near  Rockland,  Tennessee,  and  on  every  oth- 
er account  whatsoever.  I  hereby  agree  to 
dismiss  settled  'my  action  now  pending 
against  said  company  in  the  Warren  drcnit 
court  to  recover  damages  on  account  of  said 
injurtes;  the  Louisville  ft  Nashville  Rail- 
road Company  to  pay  the  legally  taxable 
costs  of  the  litigation  which  it  has  not  here- 
tofore paid.  Witness  my  hand  at  Louis- 
ville, Ky.,  this  May  21,  1910." 

The  company  paid  Lynch  the  $10,000  call- 
ed for  by  the  settlement,  whereupon  Mc- 
Cormack and  Procter  intervened  In  this  ac- 
tion, claiming  their  fees  and  a  lien  therefor. 
Recognizing  its  liability  under  section  107 
of  the  Kentucky  Statutes,  which  gives  attor- 
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neys  a  Ilcn  upon  all  claims  or  demands,  in- 
dadlng  all  claims  for  nnllqaldated  damages 
pat  Into  their  hands  for  suit  or  collection, 
for  the  amount  of  any  fee  which  may  have 
been  agreed  upon  by  the  parties,  the  com- 
pany offered  to  pay  Procter  $2,o00,  that  sum 
being  one-fourth  of  the  amount  which  the 
company  had  paid  Lynch.  Procter,  how- 
ever, claimed  that  he  was  entitled  to  $5,000, 
since  the  settlement  had  been  made  after 
trial,  in  which  event  he  was,  by  the  terms 
of  his  contract,  entitled  to  one-tblrd  of  the 
recovery;  that  in  paying  Lynch  $10,000,  the 
company  had  paid  Lynch  only  that  part  of 
the  recovery  which  was  due  him,  and  that 
the  remaining  one-third,  or  $6,000,  was  due 
Procter  under  the  contract.  The  circuit 
court  having  held  that  Procter  was  entitled 
to  a  fee  of  $3,333.33,  the  company  paid  him 
that  sum.  Procter  appeals,  claiming  that 
he  was  entitled  to  $6,000,  and  that  there  is 
yet  dne  him  $1,666.67. 

Before  the  trial  of  the  action  In  the  dt- 
cuit  court.  Dr.  A.  T.  McGormack  and  an- 
other physician  were  appointed  by  the  court 
to  make  a  physical  examination  of  Lynch 
for  the  purpose  of  preparing  themselves  to 
testify  concerning  his  Injuries.  Dr.  McCor- 
mack  made  the  examination,  and  testified; 
and  for  his  services  he  claimed  $250.  The 
circuit  court  allowed  him  a  fee  of  $50,  which 
was  taxed  as  costs,  and  paid  by  the  com- 
pany; and  from  so  much  of  the  Judgment 
as  denied  him  a  recovery  of  the  remaining 
$200,  Dr.  McCormack  appeals. 

[1]  Disposing  of  Dr.  McCormack's  appeal 
first.  It  is  sufficient  to  say  that  while  several 
witnesses  testified  that  $250  was  a  reasonable 
fee  for  the  services  he  rendered,  at  least  two 
physicians,  testified  that  $50  was  a  reasonable 
fee.  This  question  of  fact  having  been  tried 
by  the  circuit  judge,  who  knew  the  witnesses 
and  heard  them  testify,  we  are  not  inclined 
to  disturb  his  finding.  Where  the  proof  is 
contradictory,  and  the  mind  is  left  in  doubt 
upon  a  question  of  fttct,  this  court  will  not 
disturb  the  finding  of  fact  by  the  chancellor. 
Byassee  v.  Evans,  143  Ky.  416,  136  S.  W. 
857 ;  Klrkpatrick's  Ex'r  v.  Rehkopf,  144  Ky. 
134,  137  S.  W.  862 ;  Wathen  v.  Wathen,  149 
Ky.  605,  149  S.  W.  902 ;  Bond  v.  Bond,  160 
K^.  389,  150  S.  W.  363.  The  Judgment  is 
therefore  affirmed  upon  Dr.  McCormack's  ap- 
peal 

[2, 3]  Turning  to  Procter's  appeal,  we  find 
he  relies  upon  L.  &  N.  R.  R.  Co.  v.  Procter, 
61  B.  W.  591,  21  Ky.  Law  Rep.  447,  Procter 
Coal  Co.  V.  Tye  &  Denham,  123  Ky.  381,  96 
S.  W.  612,  29  Ky.  Law  Rep.  804,  and  Elk 
VaUey  Coal  Mining  Co.  v,  Willis,  149  Ky.  449, 
149  S.  W.  894,  for  a  reversal  of  the  judgment 
which  passed  upon  his  claim.  A  careful  read- 
ing of  the  opinions  in  those  cases  will  show, 
however,  that  none  of  them  comes  up  to  the 
position  contended  for  by  appellant  A  brief 
examination  of  those  opinions  will  show  that 
fact 


In  the  first  case,  In  21  Ky.  Law  Rep.  447, 
the  plaintiff  had  recovered  a  Judgment  for 
$1,000  against  the  railroad  company,  and 
subs^uently  compromised  it  for  $300.  In 
that  case  Procter,  the  plaintiff's  attorney, 
liad  a  contract  for  a  fee  of  one-half  of  the 
amount  recovered;  and  the  effect  of  the 
opinion  was  that,  where  a  clleut  had  com- 
promised a  claim,  which  had  already  been 
reduced  to  Judgment  by  accepting  less  than 
the  Judgment  In  satisfaction  thereof,  his  act 
in  so  settling  his  Judgment  did  not  deprive 
the  attorney  of  his  fee  according  to  his  con- 
tract, when  applied  to  the  existing  Judgment 
In  that  case  the  judgment  was  in  force,  and 
it  was  therefore  a  correct  measure  of  the 
company's  liability.  In  the  case  at  bar,  how- 
ever, Lynch  had  no  Judgment  at  the  time  he 
made  the  settlement;  and  the  tact  that  he 
had  previously  recovered  a  Judgment  which 
had  been  reversed  cannot  affect  the  question. 
When  the  case  went  back  to  the  circuit  court 
for  trial,  so  far  as  Lynch  and  his  attorney 
were  concerned,  it  stood  as  though  he  had 
never  recovered  a  Judgment  and  as  though 
his  suit  had  Just  been  brought'  and  was 
awaiting  trial  for  the  first  time. 

In  Procter  Coal  Co.  v.  Tye  &  Denham,  su- 
pra, the  case  was  compromised  by  the  plain- 
tiff Chandler  before  trial ;  and  the  attorneys 
having  no  express  contract  as  to  the  amount 
of  tbdr  fee,  they  were  allowed  to  recover 
upon  a  quantum  meruit  It  appeared,  how- 
ever, that  although  the  plaintiff  had  receiv- 
ed but  a  small  sum  of  mohey,  he  obtained  a 
contract  by  which  he  was  to  be  given  em- 
ployment by  the  defendant  company  as  long 
as  It  remained  in  existence.  The  court  held 
that  the  attorneys  were  entitled,  in  fixing 
their  fee  upon  a  quantum  meruit  basis,  to 
show  the  value  of  the  contract  between  the 
company  and  Chandler  for  future  employ- 
ment And,  in  speaking  of  the  effect  of  the 
statute  giving  attorneys  a  Uen  for  their  fees, 
the  court  said :  "This  statute  was  not  intend- 
ed to  deny  to  parties  to  an  action  the  right  to 
settle  their  differences  Independent  of  their 
attorneys,  and  without  notice  to  them ;  but  if 
they  do  so  settle,  and  money  or  other  thing  of 
value  is  paid  by  the  defendant  to  plaintiff  as.a 
consideration  for  the  settlement  the  attorney 
for  plaintiff  may  recover  from  the  defendant 
a  reasonable  fee  for  bis  services.  Nor  was  It 
designed  to  prevent  the  compromise  or  set- 
tlement of  lawsuits  out  of  court  by  the  par- 
ties. The  only  purpose  of  It  is  to  provide  a 
means  whereby  attorneys  who  have  been  in- 
strumental in  bringing  the  settlement  about 
by  reason  of  the  claim  being  placed  In  their 
hands  for  collection,  shall  receive  a  reason- 
able compensation  for  the  services  they  have 
rendered." 

Again,  In  Elk  Valley  Coal  Mining  Go.  v. 
Willis,  Alexander,  the  plaintiff,  settled  his 
claim  for  $250  in  money,  a  house  and  lot 
and  permanent  employment  In  the  service  of 
the  company.    For  8  fee  the  attorneys  had 
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a  contract  for  a  Bnm  eanivalent  to  60  per 
cent  of  the  amount  recovered  by  suit  or  oth- 
erwise. It  will  he  seen  that  In  this  case,  as 
In  the  Tye  &  Denham  case,  it  became  neces- 
sary to  determine  what  the  recovery  was,  by 
ascertaining  the  value  of  the  contract  for 
future  service  and  the  house  and  lot,  and 
that  the  attorneys  were  entitled  to  one-half 
of  that  sum.  It  will  thus  be  seen  that  nei- 
ther of  these  cases  bears  directly  upon  the 
case  at  bar. 

The  question  presented  t>y  this  appeal  has, 
however,  been  squarely  decided  by  this  court 
In  Schmitz  v.  South  C!ovlngton  &  Cincinnati 
Street  Railway  Co.,  131  Ky.  207,  114  S.  W. 
1197,  22  L.  R.  A.  (N.  S.)  776,  18  Ann.  Cas. 
1114.  In  that  case,  Mrs.  Linns,  the  plaintifT, 
employed  Schmitz,  an  attorney,  to  prosecute 
a  damage  suit  for  her  against  the  company 
under  a  contract  to  pay  the  attorney,  as'  a 
fee,  a  sum  equivalent  to  one-half  of  any  sum 
that  might  be  collected  or  recovered  by  suit, 
compromise,  or  otherwise.  After  the  suit 
had  been  instituted,  and  before  trial,  Mrs. 
Linns  settled  her  case  for  $1,500,  the  com- 
pany further  agreeing,  as  a  part  of  the  set- 
tlement, to  pay  Schmitz,  her  attorney,  the 
fee  agreed  upon  between  him  and  Mrs.  Linns. 
It  will  be  observed  that  this  is  precisely  the 
agreement  the  appellee  In  the  case  at  bar 
made  with  Lynch  as  to  paying  Procter's  fee. 
In  the  Schmitz  Case,  the  comiuiny  offered 
to  pay  Schmitz  $750,'  that  sum  being  one-half 
of  the  amount  ,lt  had  paid  Mrs.  Linns. 
Schmitz,  however,  contended  that  he  was  en- 
titled to  $1,500,  under  his  contract  for  one-half 
of  the  recovery,  just  as  Procter  is  claiming 
$5,000  in  the  case  at  bar  under  his  contract 
for  one-third  of  the  recovery.  In  the  Schmitz 
Case,  however,  this  court  affirmed  the  judg- 
ment of  the  circuit  court,  which  allowed 
Schmitz  $750  instead  of  $1,500. 

We  are  now  asked  to  re-examine  the  ques- 
tion and  to  overrule  the  Schmitz  Case.  The 
question  in  that  case  was,  however,  carefully 
considered  and  thoroughly  argued,  as  fully 
appears  from  the  opinion.  The  gist  of  the 
opinion  and  the  reasons  for  the  conclusion 
reached  are  found  In  the  following  extract 
taken  from  page  211  of  131  Ky.,  from  page 
1198  of  114  S.  W.,  22  L.  R.  A.  (N.  S.)  776,  18 
Ann.  Ca&  1114,  of  that  opinion:  "The  at- 
torney, independent  of  his  client,  had  no 
cause  of  action  whatever  against  the  com- 
pany. His  claim  against  it  resulted  entirely 
from  his  employment.  If  his  client  had  no 
claim  against  the  company,  neither  did  the 
attorney.  If  the  client  did  not  recover  any- 
thing, neither  conld  the  attorney.  The 
amount  of  the  attorney's  recovery  depended 
entirely  upon  the  amount  recovered  by  his 
client  He  was  to  get  a  share  or  interest  in 
whatever  amount  his  client  received,  and 
hence  in  determining  what  the  attorney  was 
entitled  to,  we  must  of  necessity  ascertain 
what  the  client  secured,  as  the  attorney  is 
only  entitled  to  one-half  of  that  amount 


The  venture  of  the  attorney  and  the  client 
as  between  themselves  may  be  treated  as  a 
partnership  in  the  sense  that  the  attorney- 
was  to  receive  an  amount  equal  to  one-half 
of  the  sum  recovered  by  the  client,  but  this 
partnership  did  not  increase  the  liability  of 
the  company.     Ita  obligation  was  to  pay  to 
the  attorney  the  fee  the  client  would  bave 
to  pay— r no  more  and  no  less — and  it  is  clear 
that  the  client  could  only  be  required  to  pay 
one-half  of  the  amount  recovered.     If  tlie 
case  had  gone  to  trial,  and  a  Judgment  bad 
been  rendered  for  $1,500,  the  client  and  at- 
torney  under   the  agreement   would  share 
equally  in  the  recovery  solely^  because  tlie 
attorney  was  to  get  one-half  of  the  recovery, 
and  in  this  state  of  case  the  client  would 
only  recdve  $750;   but  If  a  third  party  had 
come  in  and  assumed  to  pay  the  attorney 
his  fee,  then  the  client  would  receive  $1,500, 
and  the  attorneys  $750.    It  does  not  follow 
from  the  fact  that,  because  the  client  re- 
ceived $1,500,  the  attorney  is  entitled  to  a 
like  amount    The  amount  the  attorney  Is  en- 
titled to  receive  ia  absolutely  fixed  by  the 
amount  paid  to  the  client    If  the  attorney 
receives  one-half  the  amount  his  client  re- 
ceives, it  does  not  concern  him  whether  he 
is  paid  that  amount  by  his  client  or  by  some 
other  person."    And,  as  pointed  out  in  that 
opinion,  if  the  company  had  been  insolvent 
and  the  attorney  could  not  for  that  reason 
have  recovered  any  part  of  his  fee  from  the 
company,  clearly  be  could  not  have  recovered 
more  than  $750  from  his  client    And,  as  his 
claim  against  the  company  arises  only  from 
his  employment  by  his  client,  it  is  difficult 
to  understand  how  his  claim  can  be  any 
greater  against  the  conu>any  than  it  conld 
have  been  against  his  client 

In  Cooley's  Constitutional  Linliltations  it 
is  said  that  when  a  rule  has  been  once  de- 
liberately adopted  and  declared,  it  ought  not 
to  be  disturbed  unless  by  a  court  of  appeal 
or  review,  and  never  by  the  same  court  ex- 
cept for  very  urgent  reasons,  and  upon  a 
clear  manifestation  of  error ;  and  that  if  the 
practice  were  otherwise,  it  would  be  leaving 
us  in  a  perplexed  uncertainty  as  to  the  law. 
7tb  Ed.  p.  84. 

[4]  Upon  the  principle  of  stare  decisis,  the 
decisions  which  have  been  rendered  by  a 
court  will  be  adhered  to  by  such  court  in 
subsequent  cases,  unless  there  Is  something 
manifestly  erroneous  therein,  or  the  rule  or 
principle  of  law  established  by  such  dedsiona 
has  been  changed  by  legislative  enactment 
11  Cyc.  746.  And,  while  we  are  not  unmind- 
ful of  the  salutary  tendency  of  the  rule  state 
decisis,  we  are  at  the  same  time  not  averse 
to  re-examining  a  question  which  has  been 
passed  upon  on  a  single  occasion  only,  and 
has  not  established  a  rule  of  property. 
Montgomery  County  Fiscal  Court  v.  Trimble, 
104  Ky.  639,  47  S.  W.  773,  20  Ky.  Law  Rep. 
827,  42  L.  R.  A.  738. 

We  have  therefore  carefully  re-examined 
the  question  decided  in  the  Schmitz  Case, 


Digitized  by 


Google 


Ky.) 


HcCOBMACE  T.  LOUISVILLE  ft  N.  R.  CO. 


621 


and,  being  of  opinion  that  the  rale  there  an- 
nounced Is  sonnd  in  every  particolar,  It  la 
approved  and  followed. 
Judgment  affirmed  in  each  appeal. 

TUBNER,  J.  (dissenting).  I  must  re- 
spectfully dissent  from  so  much  of  the  opin- 
ion of  the  court  as  holds  the  appeUant  Proc- 
ter Is  only  entitled  to  recover  from  appellee 


There  Is  no  disputed  fact  in  the  record, 
and  in  my  view,  no  question  of  law  present- 
ed, but  really  only  a  question  of  calcula- 
tion. The  uncontradicted  facts  are  that 
Procter  and  Lynch  entered  Into  the  contract 
quoted  In  the  opinion  of  the  court ;  that  the 
suit  was  instituted  by  Procter  and  diligently 
prosecuted;  that  there  was  a  verdict  for 
fi25,O0O  which  upon  appeal  to  this  court  was 
reversed;  that  upon  the  return  of  the  case  to 
the  lower  court,  and  before  another  trial 
was  had,  negotiations  looking  to  a  settle- 
ment were  pending  between  the  attorneys 
for  the  parties ;  that  at  the  very  time  Lynch 
made  the  settlement,  appellee  had  pending 
a  proposition  by  it  to  settle  the  case  for  |16,- 
000;  that  while  that  proposition  was  pend- 
ing. Lynch  went  to  LouisviUe  and  settled 
with  the  appellee's  attorney  for  $10,000  net 
to  him  (Lynch),  with  the  agreement  at  the 
time  that  the  company  would  pay  Procter 
under  the  terms  of  Lynch's  contract  with 
him,  which  contract  was  before  the  attorney 
for  the  appellee  at  the  time  the  settlement 
with  Lynch  was  made. 

In  order  that  the  circumstances  may  be 
fully  understood,  I  quote  as  follows  from  the 
uncontradicted  testimony  of  Lynch  as  to  this 
settlement  In  answer  to  a  question  from 
Procter,  he  said:  "I  went  to  Warfleld's  of- 
fice In  Louisville  on  my  own  free  will  and 
accord  to  make  a  settlement  of  this  case. 
When  I  went,  after  talking  over  the  matter 
some  time,  Mr.  Warfleld  asked  me  as  to  the 
conditions  of  the  contract  between  you  and 
I.  I  told  him  about  the  contract  He  asked 
me  if  I  had  it  with  me.  I  told  him  I  did,  and 
he  asked  me  If  I  had  any  objections  to  him 
reading  It  I  told  him  none  whatever,  and  I 
showed  him  the  contract  and  after  reading 
the  contract,  he  offered  to  compromise  for 
$10,000  net  to  me.  He  agreed  to  pay  all  legal 
taxable  court  costs,  your  part  of  the  con- 
tract, and  whatever  the  contract  was  with 
Wri^it  ft  McElroy,  and  Dr.  Hagan's  bill.  I 
told  him,  after  looking  over  the  contract  that 
he  drew  up,  that  your  name  was  not  on  there. 
He  said  your  part  would  be  paid  according  to 
the  contract  and  with  his  assurance  that  It 
would,  I  agreed  to  accept  it" 

We  have  then  a  corporation  admitting  a 
liability,  in  full  possession  of  the  fact  that 
one-third  of  that  liability  is  going  to  and  pay- 
able to  one  party,  and  deliberately,  with  its 
eyes  open  and  in  full  possession  of  all  the 
facts,  settling  with  another  party  two-thirds 
of  that  liability  for  $10,000,  and  agreeing  to 
settle  the  remaining  part  of  It  with  the  other 


party ;  thereby  by  its  own  act  fixing  its  lia- 
bility to  the  third  party  at  $6,000.  Suppose 
the  liability  had  grown  out  of  a  contract 
instead  of  a  tort  and  suppose  the  contractual 
liability  was  payable  two-thirds  to  one  man 
and  one-third  to  another,  could  it  have,  by 
paying  in  full  the  one  to  whom  was  due  the 
two-thirds,  have  reduced  Its  liability  to  the 
other?  In  my  mind  there  can  be  no  differ- 
ence in  principle ;  if  there  had  been  a  disput- 
ed contractual  liability,  and  it  had  fixed  the 
amount  of  ultimate  liability  by  settling  with 
one  who  was  only  entitled  to  a  liart  of  the 
recovery,  it  would  not  thereafter  be  heard  to 
say  that  it  was  not  proportionately  liable  to 
the  other  party. 

But  It  is  argued  that  It  is  against  the  pol- 
icy of  the  law  not  to  permit  a  party  to  com- 
promise or  settle  out  of  court  his  litigation, 
even  without  the  consent  of  his  attorney,  and 
that  is  true;  but  it  is  sufBdent  to  sayin  this 
case  that  the  client  did  not  undertake  to  set- 
tle the  ioKole  liability  of  the  defendant,  but 
only  to  settle  that  part  which  was  coming  to 
Lynch,  which  under  the  terms  of  the  con- 
tract was  two-thirds.  The  company  express- 
ly agreed,  with  the  contract  before  it,  that  It 
would  settle  with  Procter ;  by  the  very  terms 
of  its  settlement  with  Lynch  it  fixed  the 
amount  which  it  must  pay  to  Procter.  It  may 
be  very  readily  admitted  that  It  was  within 
the  power  of  Lynch  to  have  made  a  settle- 
ment of  the  whole  liability  at  $10,000  without 
the  consent  of  Procter,  and  If  he  had  done  so 
it  would  have  absolutely  fixed  Procter's  fee 
at  one-third  of  that  amount ;  Imt  thit  he  did 
not  undertake  to  do.  On  the  contrary,  he 
settled  only  what  was  coming  to  him  under 
the  contract;  that  is,  he  was  paid  $10,000 
net,  with  the  agreement  that  the  company, 
having"  the  contract  between  him  and  Procter 
before  it  at  the  time,  would  settle  with  Proc- 
ter ;  that  is  to  say,  the  company  at  the  time 
agreed  to  pay  Procter  one-half  as  much  as  it 
had  paid  Lynch,  because  it  knew  frohi  the 
very  terms  of  the  contract  that  Procter  was 
entitled  to  that  much. 

The  company  admits  Its  liability  to  Procter 
for  a  fee  under  the  terms  of  this  contract 
and  a  majority  of  the  court  have  determined 
that  $3,333.33  is  what  It  must  pay,  and  that 
amount  has  been,  as  shown  by  the  record, 
paid  Procter.  Let  us  see  by  a  simple  calcula- 
tion whether  that  is  a  compliance  with  th6 
terms  of  the  contract  The  company  has  paid 
Lynch  $10,000;  It  has  paid  Procter  $3,333.33 ; 
the  aggregate  of  those  sums  is  $13,333.33. 
Has  Procter  received  one-third  of  that  lia- 
bility which  the  company  now  admits?  Cer- 
tainly not;  he  has  only  received  one-fourth 
of  it,  and  the  terms  of  his  contract  have  been 
violated  over  his  protest. 

In  my  view  of  this  case  the  only  question 
is,  Of  what  sum  is  $10,000  two-thirds?  I  am 
of  the  opinion  that  appellant  Procter  is  en- 
titled to  his  $5,000  fee,  and  that  the  case  of 
Schmltz  V.  South  Covington  &  Cincinnati 
Street  Ry.  C!o.,  181  Ky.  207,  114  S.  W.  1197, 
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22  L.  B.  A.  (N.  S.)  776,  18  Ann.  Cas.  1114, 
should  be  OTerruIed.  As  long  as  the  rule 
therein  laid  down  obtains,  an  easy  opportu- 
nity Is  offered  agents  of  corjporatlons  to  pro- 
cure from  Ignorant,  dishonest,  or  Improvident 
persons  having  claims  against  them  settle^ 
ments  which  will  defraud  attorneys  out  of 
part  of  their  Just  compensation,  to  say  noth- 
ing of  their  contract  rights. 

While  It  Is  not  the  policy  of  the  law  to 
discourage  settlements  between  litigants  or 
to  prevent  a  party  from  settling  without  the 
consent  of  his  attorney,  we  all  know,  as  a 
matter  of  -common  erperience,  that  settle- 
ments made  with  a  litigant  In  the  absence  of 
his  attorney  (the  attorney  of  the  other  party 
being  present)  Is  not  conclusive,  as  a  general 
rule,  to  fair  or  equitable  adjustments. 

The  reference  In  the  opinion  to  the  doc- 
trine of  stare  decisis  can  be  viewed  In  no 
other  light  than  as  an  apology  for  the  opinion 
in  the  Schmitz  Case.  If  that  opinion  wad 
and  is  still  right,  what  necessity  Is  there  for 
Invoking  the  doctrine  of  stare  decisis  to  con- 
tinue in  force  the  unfortunate  doctrine  an- 
nounced therein? 

MUNN,  J.,  concurs  in  this  dissent 


HIXSON  V.   SLOCDM. 
(Court  of  Appeals  of  Kentucky.    Dec.  16,  1913.) 

1.  Assault  anu  Battkby  (||  2,  12*)— What 
Constitutes. 

An  assault  is  an  attempt  with  force  or  vio- 
lence to  do  a  corporal  hurt  to  another;  while 
a  battery  is  an  unlawful  touching  of  the  person 
of  another  by  the  aggressor  himself.  But  mere 
words  do  not  constitute  an  assault,  nor  are  they 
sufficient  provocation  to  justify  one.  Hence 
plaintiff,  who  attempted  to  make  defendant 
leave  the  sidewalk  where  he  had  a  rlgh't  to  be, 
trying  to  reach  out  and  grasp  defendant,  is 
the  aggressor,  notwithstanding  plaintitTs  previ- 
ous profane  epithets. 

[Ed,  Note.— For  other  cases,  see  Assault  and 
Battery,   Cent   Dig.  §{   1,   10;    Dec   Dig.   §§ 

2,  12.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  532-538 ;  vol.  8,  p.  75B2 ;  vol.  1,  pp. 
719-721;    vol.  8,  p.  758^.] 

2.  Municipal  Cobporations  (|  663*)— Side- 
walks—Bbeach  OF  Peace. 

The  sidewalk   belongs    to   the   public,   and 

an   abutting   owner  cannot   compel   a  member 

of  the  public  to  leave  the  sidewalk,  even  thougli 

he  is  guilty  of  a  violation  of  a  breacli  of  the 

peace. 
[Ed.    Note. — For  other  cases,   see   Municipal 

Corporations,  Cent  Dig.   §§  1438-1440;    Dec. 

Dig.  I  663.*] 

Appeal  from  C!lrcult  Court,  Owen  County. 

Action  by  J.  O.  Hlxson  against  J.  L. 
Slocum.  From  Judgment  for  defendant, 
plaintiff  appeals.   Affirmed. 

J.  H.  Settle,  of  Owenton,  for  appellant 
John  W.  Douglas,  of  Owenton,  for  appellee. 

NUNN,  J.  SQxson  sued  to  recover  of 
Slocum  damages  for  assault  and  battery,  and 


upon  the  trial  In  the  lower  court,  the  Sney 
returned  a  verdict  in  favor  of  Slocnin,  the 
defendant 

The  parties  are  elderly  men  living  In  the 
town  of  Owenton;    but  on  the  day  of   the 
difficulty  Slocum  had  returned  to  town  in  a 
new  automobile  after  a  visit  to  the  coontiy. 
The  machine  attracted  quite  a  crowd,   and 
Slocum  Insists  that  the  presence  of  the  ma- 
chine and  the  crowd  Immediately  in  front  of 
Hixson's  hotel  was  a  mere  coincidence.    Hlx- 
son maintains  that  It  was  premeditated  ou 
the  part  of  Slocum,  so  that  Slocum  might 
come  upon  Hixon  and  provoke  him  to  a  diffi- 
culty.   Slocum  admits  that  be  had  had  two 
drinks.      The   other   evidence   In    the    case 
shows  that  he  was  either  drunk,  or  consider- 
ably under  the  Influence  of  whisky.    At  all 
events,  these  enemies  of  long  standing  were 
thus  brought  together,  and  Hlxson  says  that 
Slocum  broke  the  years  of  silence  in  these 
words  addressed  to  Hlxson:  "We  are  always 
fighting  each  other."    Hlxson  replied:    "You 
are  fighting  wlilsky,"  and  turned  baclc  Into 
his  hotel.     In  a  few  minutes  he  came  out 
and  Slocum  was  still  on  the  sidewalk  in  front 
of  the  hollei,  and  seeing  Hlxson  on  his  hotel 
porch,  Slocum  spoke  to  him  with  vile  and 
vulgar   epithets.      Hlxson    came   down    the 
steps  from  the  hotel,  and,  according  to  his 
evidence,  when  he  came  to  the  last  step, 
he  reached  for  Slocum  with  his  left  hand, 
and  held  his  right  arm  extended  down  by  his 
side.    Slocum  then  struck  Hlxson  three  times 
with   what   Slocum   terms   a   "little    rattan 
cane."     Another   witness   testifies   that,   at 
the  time  Slocum  used  the  cane,  Hlxson  was 
either  on  the  last  step  of  his  hotel,  or  the 
sidewalk,  he  could  not  say  which.    All  of  the 
other  witnesses  say  that  he  was  off  the  step, 
and  went  to  Slocum  out  on  the  sidewallc 

Hlxson  explains  that  be  carried  his  right 
arm  to  his  side  because  his  right  band  was 
crippled.  It  is  not  shqwn  that  Slocum  knew 
this  fact,  and  therefore  Slocum's  statement 
is  not  without  plausibility  that  he  feared 
Hlxson  was  trying  to  grab  and  hold  him  with 
his  left  hand,  and  with  his  right  use  a  knife 
on  him,  and  which  he  l>elleves  Hlxson  was 
carrying.  Slocum  admits  that  when  Hlxson 
returned  from  the  hotel  be  addressed  Hlxson 
without  Hlxson  having  said  anything  to 
him,  and  called  him  the  vUe  names  as  testi- 
fied to  by  Hlxson,  but  be  takes  Issue  with 
Hlxson  as  to  the  words  spoken  before  Hixson 
went  Into  the  hoteL  He  claims  while  In  the 
crowd,  and  finding  himself  standing  In  Hix- 
son's  presence,  he  said  to  him,  "Why  can't 
we  be  friends?"  Hixson  replied,  "Xou  are 
fighting  boose;  you  are  drunk  now."  Slocum 
replied,  "Every  time  I  speak  to  yon  Mr. 
Hlxson,  you  Insult  me."  Then  Hixson  went 
into  the  hotel,  and  returning,  Slocum  began 
the  conversation  by  saying,  "Mr.  Hlxson,  yon 
always  go  out  of  your  way  to  Insult  peopla" 
Both  agree  that  then  Hlxson  ordered  him 


*For  other  cues  see  same  topic  and  lectlon  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Kej-No.  Bsries  ft  Rsp'r  Isdazw 
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away,  and  that  Slocnm  called  him  the  vile 
names  which  soon  led  to  the  encounter. 

[1]  It  Is  not  shown  that  Hizson  suffered 
any  physical  injury,  and  his  whole  complaint 
is  that  Slocum  brought  on  the  difficulty  by  the 
provoking  language  used,  and  his  chief  effort 
is  to  magnify  the  effect  of  Slocum's  words ; 
while  Slocum  is  mainly  concerned  in  mini- 
mizing the  size  of  his  "little  rattan  cane," 
and  the  amount  of  whisky  he  had  imbibed 
that  day.  Ordinarily  one  In  an  intoxicated 
condition  is  not  a  'Bute  bearer  of  the  olive 
branch,  and  if  he  goes  to  his  enemy  to  bury 
the  hatchet,  he  should  be  careful  not  to 
cany  the  hatchet  with  him.  Reasoning  from 
theee  propositions,  Slocum  was  not  at  all 
discreet,  if  in  fact  he  was  sincere,  in  his 
effort  to  make  peace  with  Blxson;  but  the 
action  here  is  not  to  recover  damages  for 
language  used,  or  words  spoken  of,  or  con- 
cerning Hixson,  but  for  the  assault  and  bat- 
tery committed  upon  him.  An  actionable 
assault  "is  any  attempt  or  offer  with  force 
or  violence,  to  do  a  corjporal  hurt  to  another, 
whether  from  malice  or  wantonness,  with 
such  drcomstances  as  denote,  at  the  time, 
an  Intention  to  do  It,  coupled  with  the  pres- 
ent ability  to  carry  such  intention  into  ef- 
fect" 3  Cyc  1020.  And  the  same  book 
(pages  1021  and  1022)  further  correctly  de- 
fines an  assault  and  battery  "as  an  unlawful 
touching  of  the  person  of  another  by  the 
aggressor  himself,"  and  again  "the  force  or 
violence  attempted  or  offered  must  be  physi- 
cal, and  no  worda  of  themselves  can  consti- 
tute an  assault."  In  the  case  of  White  v. 
South  Covington  Ry.  Co.,  150  Ky.  684,  150  8. 
W.  838,  this  court  held:  "An  assault  •  •  • 
is  not  excused  *  *  *  by  the  fact  that  the 
passenger  assaulted  had  used  grossly  profane 
and  abusive  language  without  provocation." 
Applying  these  fundamental  principles  to  the 
fkcts.  It  would  seem' that  the  lower  court  was 
very  liberal  with  Hixson  in  suffering  his  case 
to  go  to  the  jury  at  alL 

The  first  encounter  was  a  mere  war  of 
words,  and  upon  which  no  action  can  or  is 
attempted  to  be  based.  Slocum  remained 
upon  the  sidewalk,  where  he  had  a  right  to 
be.  Although  on  the  second  encounter 
Slocnm  began  it  by  the  use  of  abusive  lan- 
guage, still  that  did  not  justify  Hixson  leav- 
ing his  premises  to  come  upon  the  sidewalk, 
and  grab,  or  attempt  to  grab,  Slocnm.  Under 
such  circumstances  the  Jury  were  warranted 
In  finding  under  the  court's  instructions  that 
"the  defendant  (Slocum)  then  and  there  be- 
lieved or  had  reasonable  grounds  to  believe 
that  the  plaintiff  was  about  to  inflict  upon 
him  great  bodily  barm,"  and  that  in  striking 
Hixson  with  the  cane,  he  used  only  such 
means  or  force  at  his  command  as  was  nec- 
essary to  resist  the  assault  of  plaintiff,  and 
he  was  thereby  excusable  on  the  grounds  of 
self-defense. 

Appellant  concedes  that  the  Instructions 
given  by  the  court  correctly  apply  the  law 


to  the  general  run  of  assault  and  battery 
cases,  but  insists  that  the  court  erred  in 
refusing  to  instruct  the  Jury  So  that  they 
might  believe  the  assault  was  begun  with 
the  first  passage  of  words,  and  that  the 
defendant  was  therefore  the  aggressor,  and 
for  that  reason  he  cannot  Justify  assaulting 
Hixson  with  the  cane  upon  the  grounds  of 
self-defense.  But,  as  we  have  seen,  words 
do  not  constitute  an  assault,  and  therefore 
they  cannot  be  the  beginning  of  ona 

[2]  Neither  Is  appellant's  contention  sound 
that  he  bad  a  right  to  go  upon  the  sidewalk 
and  make  or  force  Slocum  to  leave  It  The 
sidewalk  belongs  to  the  publla  If  Slocum's 
conduct  was  equivalent  to  a  breach  of  the 
peace,  he  should  have  been  prosecuted  for  It, 
and  the  record  discloses  the  fact  that  he  was. 
Appellant  was  not  Justified  in  attempting  to 
take  the  law  in  his  own  hands. 

While  there  Is  very  little  confilct  of  a  ma- 
terial kind  In  the  testimony,  such  as  there 
was,  under  proper  instractions  of  the  court 
the  Jury  considered,  and  In  rendering  a  ver- 
dict for  Slocum,  the  appellee,  we  are  udkble 
to  discover  that  they  erred. 

We  therefore  affirm  the  Judgment  of  the 
lower  court 


FLYNN  V,  BARNES  «t  aL,  County  Board  of 
Examiners. 

(Court  of  Appeals  of  Kentucky.    Dec  16,  1913.) 

1.  Statctks    (S    141*)  —  Repeal  —  OoNSTiTU- 

TIONAL  AND   STATUTOBY   I'BOVISIONS. 

Const.  S  51,  provides  that  no  law  shall 
be  amended  by  reference  to  its  title  only,  and 
that  the  amended  part  shall  be  re-enacted  and 
pubUsbed  at  length.  St.  1003,  i  4425,  pro- 
vided that  the  county  board  of  examiners  should 
not  examine  any  applicant  for  a  teacher's  cer- 
tificate until  satisfied  that  he  was  of  the  pre- 
scribed age  and  of  good  moral  character,  and 
should  not  grant  a  certificate  to  an  applicant  who 
was  intemperate,  or  who  had  had  improper  ac- 
cess to  the  examination  questions.  Act  March 
16,  1906  (Laws  1906,  c.  29),  entitled  "An  act  to 
amend  section  4425,  relative  to  the  examina- 
tions and  certificates  of  teachers  substituted 
for  the  satisfaction  required  of  the  examiners 
an  affidavit  of  the  applicant  as  to  his  qualifica- 
tions. Held,  that  as  the  amendatory  act  did 
not  re-enact  or  publish  the  former  section  at 
length,  it  was  not  an  addition  thereto,  and 
that  the  amendatory  act  constituted  the  whole 
of  the  former  section  which  was  no  longer  in 
force. 

[Ed.    Note. — For   other    cases,    see    Statutes. 
Cent  Dig.  §S  48,  198,  209;    Dec.  Dig.  {  141.*] 

2.  CoNSTrruTioNAi.  Law  (§  48*)  —  Constbuo- 

TION  IN  FAVOB  of  VALIUITY  OF  STATUTE. 

A  construction  which  will  uphold  an  act 
is  to  be  preferred  to  one  which  would  render  it 
void. 

[Ed.  Note. — For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  i  46;    Dec.  Dig.  §  48.*] 

3.  MANDAMtrs  (S  79*)— Acts  of  Public  Of- 
FicEBS  —  Constitutional   and    Statdtobt 

PBOVISIONS— MiNISTEBIAL   AOT. 

Under  St  1903,  ft  4425,  which  before 
amendment  by  Act  of  March  16,  1900,  provid- 
ed that  examiners  of  teachers  should  not  ex- 
amine an   applicant  until   fully   satisfied  that 


*For  other  easas  see  lame  topic  and  section  NUMBER  Id  Dec  Dig,  ft  Am.  Die.  Kej-No.  Series  ft  Rep'r  Indexes 
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he  was  of  the  prescribed  age  and  of  good  moral 
character,  and  should  not  grant  a  certificate  to 
one  who  was  intemperate  or  who  bad  had  im- 
proper access  to  the  examination  questions,  and 
Const  J  2,  forbidding  arbitrary  power  in  any 
state  officer,  the  board,  on  refurang  a  certificate 
without  reasonable  grounds  therefor,  could  be 
compelled  by  mandamus  to  grant  it  as  a  minis- 
terial duty. 

[Ed.  Note.— For  other  cases,^see  Mandamus, 
Cent  Dig.  {f  170-176 ;    Dec.  Dig.  f  79.*] 

4.  Mandamus  (|  79*)— Acts  or  Ptjblio  Ot- 

nCEBS— DiSCBETION. 

Under  such  statutory  and  constitutional 
proTisions,  the  discretion  of  the  board  in  refus- 
ing a  certificate  would  not  be  controlled,  where 
it  had  reasonable  grounds  therefor— such 
grounds  as  men  of  ordinary  prudence  would  act 
upon. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §{  170-176;    Dec.  Dig.  S  79.*] 

6.  Afpkai.  and  Ebbob  (|  934*)  —  Riview  — 
Pbesuuftion  and  Consistent  Judgment. 
Where  the  petition  in  mandamus  showed 
that  petitioner  was  admitted  to  an  examination 
for  a  teacher's  certificate  by  the  board  of  ex- 
aminers, but  did  not  show  that  he  subscribed 
the  prior  oath '  required  by  St  1903,  f  4425, 
as  amended  by  Act  of  March  16,  1906  (Laws 
1906,  c.  29),  It  would  be  presumed  in  support 
of  a  judgment  for  the  board  that  it  did  its 
duty  and  did  not  improperly  admit  petitioner 
to  examination  without  his  taking  the  required 
oath. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig,  if  8777-3781,  3782;  Dec. 
Dig.  I  934.*] 

6.  Pleading    ({   67*)— Petition— Anticipat- 

INO  Defenses. 

Plaintiff  is   only  required  to  state  in  his 

getition  facts  making  out  a  prima  facie  case  in 
is  favor,  and  is  not  bound  to  anticipate  the 
answers  or  objections  which  defendant  may  in- 
tend to  rely  upon. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  139;    Dec.  Dig.  S  67.*] 

Appeal  from  Circuit  Court,  Pulaski 
County. 

Mandamus  by  Lutber  M.  Flynn  against 
Wesley  J.  Barnes  and  otbers  as  tbe  County 
Board  of  Examiners  of  Pulaski  county. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Wesley  &  Brown,  of  Somerset,  for  appel- 
lant. O.  H.  Waddle  &  Son,  of  Somerset,  for 
appellees. 

HOBSON,  O.'  J.  Luther  M.  Flynn  brought 
this  action  against  W.  J.  Barnes,  Bruce  Hale, 
and  W.  6.  Cundiff,  the  county  board  of  ex- 
aminers for  Pulaski  county,  to  obtain  a 
mandamus  requiring  them  to  issue  to  him  a 
teacher's  certificate.  He  alleged  In  his  peti- 
tion in  substance  that  on  the  third  Satur- 
day In  June,  1911,  the  board  met  for  the 
purpose  of  examining  applicants  for  certif- 
icates to  teach  in  the  common  schools  of 
Pulaski  county,  and  did  conduct  tbe  exami- 
nation. At  that  time  he  was  more  than  18 
years  of  age,  possessed  an  unexceptional 
moral  character,  had  the  requisite  qualifica- 
tions to  enter  said  examination  and  receive 
a  certificate;   ^at  the  board  examined  and 


graded  the  answers  he  made  to  the  ques- 
tions propounded,  and  that  he  made,  and  tbe 
board  ascertained  and  determined  that  be 
made,  an  average  grade  of  more  than  85  per 
cent  in  all  the  subjects  of  the  common  scbool 
course,  and  that  his  lowest  grade  was  more 
than  66  per  cent;  that  this  result  entitled 
him  to  a  county  certlflcate  of  the  first  class; 
but  that  the  defendants  wrongfully  and  Il- 
legally refused  to  Issue  him  any  certificate. 
Tbe  circuit  court  sustained  a  demurrer  to 
his  petition.  He  then  filed  an  amendment  by 
which  he  alleged  that  at  the  time  he  was  ex- 
amined he  did  not,  and  does  not  now,  indulge 
in  drunkenness,  profanity,  gambling,  or  licen- 
tiousness, and  had  bad  no  Improper  or  any 
access  to  the  examination  papers  to  be  used  in 
the  examination;  and  that  the  refusal  of  the 
defendants  to  grant  him  a  certlflcate  was  ar- 
bitrary and  wrongful.  The  defendants  re- 
flled  their  demurrer  to  the  petition  as  amend- 
ed, and  It  was  sustained  by  the  court  The 
plaintiff  then  filed  a  second  amended  peti- 
tion, In  which  he  alleged  that  tbe  defendants 
had  no  reasonable  grounds  to  believe  and 
did  not  reasonably  believe  that  he  had  im- 
proper or  any  access  to  the  papers  to  be, 
and  that  were,  used  on  the  examination 
mentioned;  but  that  the  refusal  to  issue  him 
the  certificate  was  wanton  and  malicious. 
The  defendants  demurred  to  the  petition  as 
thus  amended;  the  demurrer  was  sustained; 
and  the  plaintiff  failing  to  plead  further, 
his  action  was  dismissed.    He  appeals. 

[1,2]  The  defendants  rely  npon  tbe  follow- 
ing provision  of  section  4426  in  the  1903  edi- 
tion of  Carroll's  Kentucky  Statutes:  "The 
said  examiners  shall  not  examine  any  ap- 
plicant until  they  are  fully  satisfied  that 
said  applicant  possesses  an  exceptionally  mor- 
al character,  and  is  of  the  age  herein  pre- 
scribed; and  in  no  event,  shall  a  certificate 
be  granted  to  any  person  who  indulges  in 
drunkenness,  profanity,  gambling  or  licen- 
tiousness, or  who,  within  the  belief  of  the 
examiners,  has  had  improper  access  to  the 
examination  questions." 

It  is  insisted  for  the  defendants  that  this 
statute  is  in  force,  and  that  the  petition  does 
not  show  that  the  plaintiff  had  not  within 
the  belief  of  the  examiners  had  improper 
access  to  the  examination  questions.  The 
first  question  to  be  determined  is,  Is  this 
provision  now  in  force? 

The  act  approved  March  16,  1906,  Is  in 
these  words: 

"An  act  to  amend  section  four  thousand  four 
hundred  and  twenty-five  of  tbe  Kentucky 
Statutes  relative  to  the  examination  of 
teachers  for  county  and  state  certificates 
and  state  diplomas. 

"Be  it  enacted  by  the  General  Assembly 
of  tbe  Commonwealth  of  Kentucky: 

"1.  That  section  four  thousand  four  hun- 
dred and  twenty-five  of  the  Kentucky  Stat- 
utes, relative  to  tbe  examination  of  teachers 
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for  connty  and  state  certlflcates  and  state 
diplomas,  be  amended  to  read  as  follows: 

"Section  four  tbousand  four  hnndred  and 
twenty-five.  All  applicants  for  teachers, 
county  and  state  certificates,  or  state  diplo- 
mas, in  the  commonwealth  of  Kentucky,  im- 
mediately before  entering  upon  examination 
shall  subscribe  to  the  following  oath,  which 
shall  be  presented  to  them  by  any  of  the 
board  of  examiners,  viz.:  'I  do  solemnly 
swear  (or  aflSrm)  that  I  have  not  had  ac- 
•cess,  directly  or  indirectly,  to  the  state  board 
or  other  questions  to  be  used  in  this  exam- 
ination, and  that  I  have  no  personal  knowl- 
edge of  any  unlawful  usage  of  the  aforesaid 
questioQS  by  any  other  person  or  persons, 
which  knowledge  I  have  not  communicated 
to  the  grand  Jury,  county  attorney  or  coun- 
ty superintendent  of  schools  of  the  county  in 
which  the  aforesaid  person  or  persons  did 
unlawfully  use  or  attempt  to  use  said  ques- 
tions.' 

"2.  The  superintendent  of  public  instruc- 
tion shall  furnish  each  county  superintend- 
ent in  the  commonwealth  with  a  sufficient 
number  of  copies  of  the  oath  prescribed  in 
this  act,  printed  on  sheets  with  blank  space 
below  for  names  and  addresses  of  applicants. 
Each  copy,  after  being  subscribed  to  by  ap- 
plicants as  provided  in  this  act,  shall  be 
dated  and  signed  officially  by  the  board  of 
examiners  and  preserved  in  the  office  of  the 
superintendent  of  public  instruction  or  coun- 
ty superintendent  of  common  schools  as  a 
public  record. 

"3.  Any  superintendent  of  public  instruc- 
tion or  county  superintendent  of  common 
schools  or  board  of  examiners  for  teachers' 
county  or  state  certlflcates  or  state  diplomas 
failing  to  comply  with  the  provisions  of  the 
act  shall  be  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  fined  in  a 
sum  not  less  than  fifty  dollars  nor  more  than 
one  hundred  dollars  for  each  offense. 

"4.  That  the  provisions  of  this  act  shall 
t)ecome  operative  at  as  early  a  date  as  pos- 
sible, an  emergency  Is  declared  to  exist  and 
therefore  this  act  shall  take  effect  from  and 
after  its  passage  and  approval  by  the  Oov- 
•emor."    Laws  1906,  e  29. 

Section  51  of  the  Constitutioii,  among  oth- 
er things,  provides:  "No  law  shall  be  revls- 
«d,  amended,  or  the  provisions  thereof  ex- 
tended or  conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  Is  revised, 
amended,  extended  or  conferred,  shall  be  re- 
enacted  and  published  at  length." 

No  part  of  section  4425  as  it  then  stood  is 
re-enacted  or  published  at  length ;  and  there- 
fore the  act  of  March  16,  1006,  cannot  be 
considered  an  addition  to  section  4425  as  it 
then  stood;  for  to  so  construe  it  would  be 
to  make  the  act  unconstitutional,  and  the 
rule  is  that  a  construction  which  will  up- 
bold  an  act  is  to  be  preferred  to  one  that 
would  raider  It  void.  In  addition  to  this,  the 
act  of  March  16,  1906,  shows  on  its  face  an 
Intention  not  to  add  words  to  the  existing 


section,  but  to  change  the  section  so  as  to 
make  It  read  as  therein  set  out;  tor  it  pro- 
vides that  the  section  "be  amended  to  read 
as  follows";  and  after  this  come  the  words 
"section  four  thousand  four  hundred  and 
twenty-five" ;  and  following  these  words  are 
the  provisions,  which,  as  the  act  provides, 
shall  constitute  section  4425.  We  are  there- 
fore of  the  opinion  that  this  act  is  now  the 
whole  of  section  4425,  and  that  the  provi- 
sion relied  on  in  the  old  act,  which  is  not 
incorporated  in  the  new  act,  is  no  longer  in 
force.  It  may  be  that  the  Legislature  did 
not  intend  to  repeal  aU  of  section  4425  as  it 
then  stood,  and  that  the  act  as  written  does 
not  accord  with  the  real  Intention  of  the  Leg- 
islature, but  we  cannot  go  behind  the  lan- 
guage of  the  act  If  a  mistake  has  been  made 
the  Legislature  must  supply  the  remedy. 

[3, 4]  We  are  also  of  the  opinion  that  un- 
der the  original  act  the  board  of  examiners 
had  not  arbitrary  power  to  refuse  a  certifi- 
cate, and  that,  to  Justify  them  in  refusing  a 
certificate  upon  the  ground  that  they  be- 
lieved that  the  applicant  had  had  access  to 
the  examination  questions,  they  must  have 
reasonable  grounds  for  such  belief.  Under 
section  2  of  the  Constitution,  arbitrary  power 
can  exist  in  no  officer  of  the  state.  The  stat- 
ute must  be  construed  with  reference-  to  the 
provisions  of  the  Constitntion.  If  the  board 
had  reasonable  grounds  for  its  action,  thaHs, 
such  grounds  as  a  man  of  ordinary  prudence 
would  act  upon,  their  discretion  cannot  be 
controlled;  but  if  they  had  not  reasonable 
grounds  for  their  action,  it  was  arbitrary,  and 
they  may  be  required  by  mandamus  to  per- 
form a  ministerial  duty. 

[S]  It  is  also  insisted  for  the  appellees  that 
the  petition  does  not  show  that  before  enter- 
ing upon  the  examination,  the  plalntifl  sub- 
scribed the  oath  required  by  section  4425. 
But  it  does  appear  from  the  petition  that  he 
was  admitted  to  the  examination  by  the 
board  of  examiners,  and  was  examined.  It 
must  be  presumed  that  they  did  their  duty, 
and  did  not  improperly  admit  him  to  the  ex- 
amination. It  was  the  duty  of  the  board  to 
present  to  all  applicants  the  oath  to  be 
subscribed  by  them  before  entering  upon  the 
examination. 

[I]  It  was  only  required  of  the  plaintiff  to 
state  in  his  petition  facts  making  out  a  prima 
facie  case  in  his  favor. 

"Another  rule  of  pleading  is  that  matters 
which  should  more  properly  come  from  the 
other  side  need  not  be  stated ;  in  other  words, 
it  will  be  sufficient  for  each  party  to  make 
out  his  case.  It  is  enough  if  the  facts  stat- 
ed by  the  plaintiff  show  a  prima  facie  cause 
of  action.  He  is  not  bound  to  anticipate; 
and  is  not  therefore  compelled  to  notice  and 
remove  in  his  petltlpn  every  possible  ex- 
ception, answer,  or  objection  which  may  ex- 
ist, and  with  which  the  defendant  may  intend 
to  oppose  him."  (Newman  on  Pleadings,  | 
212.) 

Judgment  reversed  and  cause  remanded  for 
further  proceedings  consistent  herewith. 
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GARVET  v.  GARVET. 
(Court  of  Appeals  of  Kentucky.    Dec  19, 1913.) 

1.  Tbiai.  (I  11*)— Tbanbfbb  of  Causb— In- 

TOLVKD  AOCODNTB. 

Under  Civ.  Code  Prac.  f  10,  Bubsec.  4,  per- 
mitting transfer  of  an  action  to  the  equity 
docket  wlieneyer  it  involves  complicated  ac- 
counts, an  action  for  services  rendered,  etc., 
which  involved  more  than  400  separate  items 
of  charges  and  countercharges  from  50  cents 
to  $125,  was  properly  transferred  to  the  equity 
docket 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  28-30;    Dec  Dig.  |  11.*] 

2.  Tbiai,  (§  11*)— Tbansfib  of  Caubib— EJqui- 
TABI.E  Action. 

A  case  should  be  transferred  to  the  equity 
docket,  under  Civ.  Code  Prac  {  10,  BUbsec._4, 
providing  for  such  transfer  when  the  case  in- 
volves accounts  so  complicated  or  of  such  great 
detail  of  facts  as  to  make  a  jury_  trial  im- 
practicable, in  all  cases  where  there  is  difficulty 
in  adjusting  accounts,  or  the  issues  are  so 
numerous  and  complicated  as  to  make  a  jury 
trial  impracticable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  28-30;    Dec  Dig.  {  11.'] 

3.  Tbiai,  (|  370*)— Equitabub  Actions— Is- 
sdbs  of  pact--snbmission  to  jvbt. 

Where,  in  a  action  for  services,  etc,  the 
case  was  properly  transferred  to  the  equity 
docket,  under  Civ.  Code  Prac  {  10,  subsec.  4, 
because,  of  the  large  number  of  accounts  in- 
volved, the  court  also  properly  refused  to  sub- 
mit certain  questions  to  the  jury  as  to  whether 
defendant  promised  to  pay  for  the  work,  etc., 
and  the  amount  paid. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |{  881,  885;    Dec.  Dig.  {  370.*] 

4.  Appeal  and  Bbbob  (f  760*)  —  Bbief  —  Ab- 
8ION1IENT8  OF  Ebbob— Necessity. 

Where  appellant's  brief,  in  an  action  in- 
volving an  account  for  services,  etc.,  does  not 
point  out  any  item  concerning  whicli  the  trial 
court  erred,  and  there  are  some  433  issues  of 
fact  and  250  pages  of  conflicting  testimony 
thereon,  the  appellate  court  will  not  search  the 
record  for  errors. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  3095 ;   Dec  Dig.  f  760.*] 

6.  Refebence  (i  8*)— AccoTTNTiNO  Actions. 

The  case  was  peculiarly  one  for  reference 
to  a  commissioner  where  the  evidence,  in  an 
action  for  services,  etc.,  transferred  to  the  eq- 
uity docket  made  over  433  issues  of  fact  in- 
volving charges  for  services  and  countercharges. 
[Ed.  Note.— For  other  cases,  see  Reference,. 
Cent  Dig.  §1  13-23;    Dec.  Dig.  §  8.*] 

Appeal  from  C^coit  Court,  Owen  County. 

Action  by  Robert  Garrey  against  B.  E. 
Garvey.  From  a  judgment  for  defendant, 
plaintlfr  appeals.    Affirmed. 

John  W.  Douglas,  of  Owenton,  and  H.  K. 
Bourne,  of  New  Castle,  for  appellant  Botts 
&  Perry,  of  Owenton,  for  appellee. 


MIDLEIR,  J.  For  several  years  prior  to 
1896  the  appellant,  Robert  Garvey,  had  lived 
as  a  tenant  upon  a  farm  of  251  acres.  In 
Owen  county,  wtilcb  belonged  to  bis  father, 
John  J.  Garvey.  In  August,  1896,  John  J. 
Garvey  sold  the  farm  to  his  brother  B.  B. 
Garvey,  the  appellee.   Robert  Garvey  remain- 


ed upon  the  farm,  and  cultivated  it  as  tbe 
tenant  of  his  uncle,  under  a  contract  by 
which  B.  E.  Garvey  was  to  receive  two- 
thirds  of  the  tobacco  and  one-half  ot  tbe 
com  raised  upon  the  farm,  and  one-tblrd 
of  the  profits  on  live  stock.  B.  B.  Garrey 
was  to  furnish  the  money  with  which  to  bny 
the  live  stock,  while  Robert  Garvey  was  to 
furnish  one-half  of  the  feed  for  the  stodk. 
This  arrangement  continued  until  the  fall  of 

1912,  when  Robert  Garvey,  asserting  a  hostile 
title,  and  claiming  to  own  a  life  interest  In 
the  farm,  his  uncle  B.  E.  Garvey  took  forci- 
ble detainer  proceedings  against  him,  wblcb 
were  finally  settled  by  appellant  agreeing  to 
give  possession    of   the   farm  on   March    1, 

1913,  which  he  did. 

On  October  15, 1912,  Robert  Garvey  brongbt 
this  ordinary  action  against  his  uncle  B.  E. 
Garvey,  claiming  that  during  the  16  years 
he  lived  upon  the  farm  he  had,  at  the  special 
instance  and  request  of  B.  O.  Garvey,  per- 
formed work  and  labor  for  him  for  which 
he  agreed  and  promised  to  pay  the  plaintiff 
whatever  said  work  and  labor  were  reason- 
ably worth,  and  that  said  work  and  labor 
were  reasonably  worth  the  net  sum  of  $1,- 
846.79.  Defendant  answered  by  traversing 
the  petition,  and  atlirmatlvely  pleading  pay- 
ment and  limitation.  Upon  a  motion  to  make 
the  petition  more  spectBc  and  definite,  plain- 
UC  filed  an  amplified  petition,  setting  up  in 
great  detail  the  specific  items,  ranging  from 
50  cents  to  $125,  which  he  sought  to  recover. 
On  the  4th  of  October,  1912,  upon  the  mo- 
tion of  defendant,  the  action  was  transferred 
to  the  equity  docket,  and  on  the  11th  day  of 
October  the  defendant  filed  his  answer,  set- 
oft,  and  counterclaim.  On  October  13,  1912, 
after  the  Issues  had  been  made,  the  plaintiff 
moved  the  court  to  submit  the  following 
questions  to  a  jury: 

(1)  Did  tbe  defendant,  B.  B.  Garvey,  agree 
and  promise  to  pay  tbe  plaintiff  for  work 
done,  material  furnished  for  buildings,  for 
board  of  hands,  as  shown  by  account? 

(2)  Did  he  promise  and  agree  to  pay  this 

amount  within  five  years  before  the  

day  of  October,  1912,  date  of  filing  of  this 
action? 

(3)  Has  defendant  paid  any  part  of  same, 
and.  If  so,  what  amount  has  he  paid? 

The  chancellor  overruled  the  motion,  and 
proceeded  to  try  the  case,  at  the  proper  time, 
hearing  the  testimony  orally,  and,  having 
adjudged  that  the  plaintiff  take  nothing  by 
his  petition,  he  appeals. 

Tbe  first  error  assigned  is  that  the  court 
erred  in  transferring  tbe  action  to  equity, 
and  that  it  again  erred  in  refusing  to  sub- 
mit to  the  jury  the  questions  above  set  out 

[1]  These  two  objections  really  present  bat 
one  question,  since  the  court  properly  re- 
fused to  try  tbe  suggested  questions  of  fact 
by  a  jury,  if  tbe  case  was  properly  transfer- 
red to  equity.    Tbe  reason  for  transferring 
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the  case  to  equity  was  the  Inability  of  a 
jury  to  Intelligently  try  the  large  number  of 
Issaes  of  fkict  presented,  and.  If  the  reason 
waa  sufficient  to  warrant  the  order  of  trans- 
fer, It  was  equally  sufficient  to  Justify  the 
second  order  complained  of,  which  practical- 
ly covered  the  whole  case.  So  the  real  ques- 
tion was  this:  Did  the  appellant  have  the 
right  to  have  his  case  tried  by  a  Jury  ? 

The  plaintiff's  account  contained  268  sep- 
arate items  of  charges  and  31  exhibits,  while 
the  defendant's  counterclaim  contained  134 
items  of  countercharges,  making  more  than 
400  separate  items  of  charges  and  counter- 
charges, ranging  from  CO  cents  to  $125. 

Subsection  4  of  section  10  of  the  CivU 
Code  of  Practice  provides  as  follows:  "The 
court  may,  in  its  discretion,  on  motion  of 
either  party,  or  without  motion,  order  the 
transfer  of  an  action  from  the  ordinary 
to  the  equity  docket,  or  from  a  court  of 
purely  common  law  to  a  court  of  purely 
equity  Jurisdiction,  whenever  the  court  be- 
fore which  the  action  ia  pending  shall  be  of 
the  opinion  that  such  transfer  Is  necessary 
because  of  the  peculiar  questions  Involved, 
or  because  the  case  Involves  accounts  so  com- 
plicated or  such  great  detail  of  facts  as  to 
render  it  impracticable  for  a  jury  to  intelli- 
gently try  the  case." 

In  O'Connor  &  McGullo<^  v.  Henderson 
Bridge  Co.,  95  Ky.  642,  27  S.  W.  253,  16  Ky. 
Iaw  Rep.  247,  the  appellants  had,  in  an  ac- 
tion at  law,  recovered  damages  measured 
upon  a  large  amount  of  worlE  done  by  them 
for  appellee  In  constructing  a  hrldge  over  the 
Ohio  river,  and,  in  reversing  the  Judgment  for 
a  trial  in  equity,  the  court  construed  the 
alMve  section  of  the  Code,  saying:  "This 
court  lias  uniformly  held  that  a  court  of 
equity  has  concurrent  Jurisdiction  In  matters 
of  account,  and  'should  be  eserdsed  when 
otherwise  there  may  be  serious  doubt  as  to 
the  true  state  of  the  accounts,  or  difficulty 
In  satisfactorily  adjusting  them,  and  safely 
striking  a  balance.'  Breckenrldge  v.  Brooks, 
2  A.  K.  Marsh.  335  [12  Am.  Dec.  401] ;  Bruce 
V.  Burdet,  1  J.  J.  Marsh.  80 ;  Power  v.  Reed- 
er,  9  Dana,  6.  But  In  every  case  of  Inter- 
I>o3ltlon  of  a  court  of  equity  In  sudh  actions 
there  must  exist  a  necessity  arising  from  fail- 
ure of  remedy  at  law  to  afford  Justice." 

In  Prussian  National  Insurance  Co.  v.  Ter- 
rell, 142  Ky.  738,  135  S.  W.  416,  the  action  of 
the  circuit  court  in  transferring  to  equity  a 
case  which  involved  only  20  issues  of  fact 
was  approved. 

[2]  This  equitable  jurisdiction  should  be 
exercised  wherever  there  is  difficulty  In  ad- 
justing the  accounts,  or  where  the  Issues  in- 
volved are  so  numerous  and  complicated  as 
to  render  a  jury  trial  impracticable.  See, 
also,  Harrodsburg  Water  Co.  v.  City  of  Har- 
rodsburg,  89  S.  W.  729,  28  Ky.  Law  Rep.  625; 
Manlon  v.  Manlon,  120  Ky.  1,  85  S.  W.  197,  27 
Ky.  Law  Rep.  400 ;  Hely  v.  Hoertz,  82  S.  W. 
402,  28  Ky.  Law  Rep.  644 ;  City  of  Covington  | 


V.  Limerick,  40  S.  W.  254,  19  Ky.  Law  Rep. 
330 ;  Turner  v.  Johnson,  36  S.  W.  023, 18  Ky. 
Law  Rep.  202. 

It  needs  no  argument  to  show  that  it  would 
have  been  practically  Impossible  for  a  Jury 
to  intelligently  pass  upon  400  issues  of  fact 
We  are  of  opinion  the  court  did  not  err  in 
transferring  the  case  to  the  equity  docket 

[3]  Plaintiff  Insists,  however,  that  after 
the  case  had  been  transferred  to  equity,  lie 
bad  the  right  to  have  the  common-law  issues 
presented  by  the  questions  offered  by  him 
tried  by  a  jury,  although  the  case  should  re- 
main on  the  equity  docket  for  final  disposi- 
tion, and  in  support  of  that  proposition  be 
relies  upon  Carder  v.  Weisenburg,  05  Ky, 
135.  23  S.  W.  964, 15  Ky.  Law  Rep.  497 ;  Mor- 
aweck  v.  Martlneck,  128  Ky.  155,  107  S.  W. 
759,  32  Ky.  Law  Rep.  971 ;  Quigley  y.  Bean, 
137  Ky.  325,  125  8.  W.  727;  and  other  cases 
of  a  similar  character.  These  cases  do  not 
conflict  with  the  rule  above  laid  down,  since 
the  impracticability  of  trial  by  jury  did  not 
appear  in  those  cases,  and  it  is  this  impracti- 
cability that  affords  the  equitable  jurisdic- 
tion. The  same  reason  that  Justified  the 
transfer  equally  Justified  the  refusal,  in  this 
case,  to  try  the  suggested  questions  by  a 
Jury. 

[4,  S]  On  the  merits  of  the  case  we  have 
not  been  helped  in  any  material  respect  by 
either  of  the  four  briefs  that  have  been 
filed,  since  neither  of  them  has  pointed  out 
a  single  item  concerning  which  it  is  claimed 
the  circuit  court  erred.  We  are  merely  hand- 
ed a  record  of  over  250  pages  of  testimony, 
covering  433  issues  of  fact  and  asked  to  go 
through  the  record,  and  review  the  circuit 
court's  action  as  to  each  item.  This  was 
peculiarly  a  case  fDr  a  commissioner ;  but 
neither  side  asked  a  reference. 

When  a  party  to  an  appeal  is  dissatisfied 
with  the  ruling  of  the  circuit  court  upon  an 
issue  of  fact,  he  should  point  out  specifically 
the  errors  he  complains  of,  and  the  testi- 
mony tending  to  sustain  his  contention. 

The  facts  ot  this  case  bring  It  squarely 
within  the  rule  laid  down  in  Brown  v.  Dan- 
iels, 154  Ky.  268,  157  S.  W.  3,  where  the  rec- 
ord presented  the  settlement  of  complicated 
accounts  covering  a  period  of  more  than  4 
years;  the  only  difference  in  the  cases  being 
that  the  questions  in  the  case  at  bar  extend 
over  a  period  of  16  years,  and  cover  a  much 
larger  number  of  itema  In  that  case,  as 
here,  the  briefs  pointed  out  no  spedflc  errors, 
but  merely  called  upon  the  court  to  go  over 
the  entire  settlement,  and  adjust  the  differ- 
ences of  the  parties.  In  declining  to  under- 
take that  investigation,  and  in  affirming  the 
case,  we  there  said:  "When  counsel  for  ap- 
pellants do  not  point  out  in  a  brief  any  er- 
rors In  the  judgment  appealed  from,  or  assign 
any  reason  why  it  should  be  reversed,  this 
court  having  neither  the  time  nor  the  Incli- 
nation to  hunt  for  errors  that  might  Justify 
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a  itsvtaratd,  will  assmne  that  the  judgment 
appealed  from  Is  correct,  and  affirm  It." 

Upon  every  issue  the  testimony  la  conflict- 
ing— the  appellant  and  his  witnesses  sustain- 
ing his  claims,  the  appellee  controverting 
them.  The  rule  above  indicated  has  especial 
application  to  this  case. 


CASEY  ▼.  NEWPORT  ROUCiING  MILL  CO. 
(Court  of  Appeals  of  Kentucky.    Dec.  19, 1913.) 

1.  LiMiTATiow  OF  Acnoits  (I  119*)— COM- 
laiNCEiCEKT  or  Action — SuKUONa— Efsvct 
OP  Clebicai.  Ebbob. 

Under  Ky.  St  g  2624,  declaring  an  action 
to  be  commenced  at  the  date  of  the  first  Bum- 
mons  or  process  issued  from  a  court  having  ju- 
risdiction of  the  action,  and  Civ.  Code  Frac.  § 
39,  declaring  an  action  to  be  commenced  by  fil- 
ing a  petition,  account,  or  statement  in  the  of- 
fice of  the  clerk  of  the  proper  court,  stating  the 
cause  of  action,  and  by  causing  a  summons  to 
issue  thereon,  plaintiff,  who  has  filed  his  peti- 
tion, and  has  actually  caused  summons  to  is- 
sue thereon  in  time  to  save  his  right  of  action, 
cannot  be  prejudiced  by  a  clerical  mistake  of 
the  clerk. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  629-636 ;  Dec.  Dig.  i 
119.*] 

2.  Pbocess  (t  31*)— Stwuonb— Dksionatior 
OF  Defendants. 

Under  such  statutes  the  summons  to  be 
valid  must  name  the  defendants  to  be  sum- 
moned. 

[EM.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  §26;  Dec.  Dig.  |  31.*] 

8.  Limitation    of   Actions    (f    119*)— Com- 

IIBNCEMENT    OF    ACTION— FaILUBE    TO    ISSUE 

Summons— Effect  on  Action. 

Under  such  statutes  the  mere  direction  to 
the  clerk  to  issue  a  summons  where  in  fact  no 
summons  is  issued  against  a  defendant  sought 
to  be  charged  was  insufficient  as  a  commence- 
ment of  an  action  to  save  the  cause  of  action 
against  the  running  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |§  629-636;  Dec.  Dig.  | 
119.»] 

Appeal  from  Clrcnit  Court;  Campbell 
County. 

Action  by  Robert  Casey  against  the  New- 
port Rolling  Mill  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Myers  &  Howard,  of  Covington,  and  Hubb- 
ard Schwartz,  of  Newport,  for  appellant. 
Frank  Y.  Benton,  of  Newport,  for  appellee. 

CLAY,  O.  This  action  was  originally 
brought  by  plaintiff,  Robert  Casey,  against 
defendant,  Andrews  Steel  Company.  In 
his  original  i)eUtion,  which  was  filed  on  Octo- 
ber 13,  1910,  plaintiff  alleged  that  while  em- 
ployed in  the  manufacturing  plant  of  the 
Andrews  Stieel  Company  he  was  injured 
through  its  negligence  on  September  3,  1910. 
Summons  was  executed  on  the  Andrews 
SteePCompany  on  October  13,  1910.  There- 
after the  Andrews  Steel  Company  filed  a  de^ 
murrer  to  the  petition,  which  was  sustained. 
On  December  24,  1010,  the  defendant  moved 


that  plaintiff  be  reqnlred  to  verify  bis  amend- 
ed petition.  On  January  11, 1911,  defendant 
filed  a  demurrer  to  the  amended  petition.  On 
January  16,  1911,  the  demurrer  was  over- 
ruled. On  January  21,  1911,  the  Andrews 
Steel  Company  filed  an  answer,  denying  the 
allegations  of  the  petition. 

On  February  17,  1911,  plaintiff  filed  an 
amended  petition,  in  which  he  alleged  that 
on  the  3d  day  of  September,  1910,  the  date 
of  his  injury,  he  was  employed  by  the  defend- 
ant, Andrews  Steel  Company,  and  the  New- 
port Rolling  Mill  Company  at  a  certain  roll- 
ing mill  plant  situated  in  the  city  of  New- 
port, Campbell  county,  Ky.,  operated  by  the 
said  defendants  jointiy.  He  then  reiterates 
the  allegations  contained  in  his  original  pe- 
tition and  amended  petition  with  reference 
to  the  circumstances  of  his  injury.  To  the 
filing  of  this  amended  petition  the  Andrews 
Steel  Company  objected  and  excepted. 

On  February  21, 1911,  summons  was  issued 
against  the  Andrews  Steel  Company,  com- 
manding it  to  answer  an  amendment  to  the 
petition  filed  against  it  by  plaintiff.  No 
summons  was  issued  against  the  Newport 
Soiling  MiU  Company  at  that  time.  The 
summons  in  question  was  served  on  the  An- 
drews Steel  Company  on  February  23,  1911. 
On  March  21,  1911,  plaintiff  filed  a  reply  to 
the  answer  of  the  Andrews  Steel  Company. 
On  Octotwr  7,  1911,  the  case  was  set  for 
trial  on  November  23,  1911.  On  November 
21,  1911,  the  cajse  was  remanded  to  the  rule 
docket  On  November  23,  1911,  one  of  the 
attorneys  for  plaintiff  filed  an  affidavit,  stat- 
ing that  on  the  17th  day  of  February,  1011, 
he  delivered  to  the  clerk  of  the  court  the 
amended  petition  making  the  Newport  Roll- 
ing Mill  Company  a  party  defendant;  that 
said  amendment  to  the  petition  was  filed  by 
the  clerk  on  said  day,  and  on  the  following 
day  it  was  noted  of  record ;  that  on  the  20th 
day  of  February,  1911,  affiant  requested  and 
directed  the  clerk  of  the  court  to  issue  sum- 
mons thereon  against  the  Newport  Rolling 
Mill  Company.  On  Novemt)er  23,  1911,  sum- 
mons was  issued  on  the  amended  i>eUtion 
against  the  Newport  Rolling  Mill  Company, 
and  duly  served  on  it  November  24,  1911. 
On  January  13,  1911,  the  Newitort  Rolling 
Mill  Company  moved  that  the  affidavit  of  the 
attorney  l>e  stricken  from  th6  files.  The 
motion  was  overruled,  and  the  Newport  Roll- 
ing Mill  Company  objected  and  excepted.  On 
January  18,  1912,  the  Newport  Rolling  MUl 
Company  filed  an  answer,  pleading  the  stat- 
ute of  limitations,  and  alleging  that  plain- 
tiff's cause  of  action  accrued  on  September 
3,  1910,  that  summons  for  it  was  not  issued 
until  November  23,  1911,  and  that  the  cause 
of  action  did  not  accrue  within  one  year  be- 
fore the  commencement  of  the  action  against 
it  To  the  foregoing  answer  plaintiff  filed  a 
reply,  alleging  in  substance  that  the  amend- 
ment to  the  petition  making  the  Newport 
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Rolling  Mill  Company  a  defendant  was  filed 
within  one  year  after  the  accrual  of  the 
canse  of  action  therein  set  ont,  and  that  the 
clerk  of  the  court  was  at  the  time  of  the 
filing  of  said  amended  petition  instructed  and 
requested  to  issue  summons  against  the  de- 
fendant, the  NewiMrt  Rolling  Mill  Company, 
and  denying  ttult  the  canse  of  action  set  forth 
in  the  petition  as  amended  did  not  accrue 
within  one  year  before  the  commencement  of 
the  action  against  the  Newport  Rolling  Mill 
Company,  and  denying  that  the  cause  of  ac- 
tion against  the  Newport  Rolling  Mill  Com- 
pany was  barred  by  the  statute  of  limitations. 
Thereafter  the  Newport  Rolling  Mill  Com- 
pany filed  a  demurrer  to  the  reply.  On  No- 
vember 6,  1912,  the  plaintiff  dismissed  his  ac- 
tion against  the  Andrews  Steel  Company.  On 
the  same  day  the  cause  was  submitted  for 
judgment  on  the  pleadings.  The  demurrer  of 
the  defendant,  Newport  Rolling  Mill  Com- 
pany, to  the  reply  of  plaintiff  was  sustained, 
and,  plaintiff  having  declined  to  plead  fur- 
ther the  petition  and  amended  petition  were 
dismissed  as  to  both  defendants,  and  both  de- 
fendants were  adjudged  to  recover  their  costs 
of  plaintiff.  From  this  judgment,  plaintiff 
prosecuted  an  appeal,  naming  in  his  state- 
ment only  the  Andrews  Steel  Company  as 
appellee.  Subsequently  an  amended  state- 
ment was  filed,  making  the  Newport  Rolling 
Mill  Company  appellee,  and  the  style  of  the 
case  was  corrected  on  the  record. 

Section  2524,  Kentucky  Statntes,  provides 
as  follows:  "An  action  shall  be  deemed  to 
have  been  commenced  at  the  date  of  the  first 
summons  or  process  Issued  in  good  faith  from 
the  court  or  tribunal  having  jurisdiction  of 
the  cause  of  action." 

Section  39  of  the  Civil  Code  of  Practice  is 
as  follows:  "An  action  is  commenced  by  fil- 
ing, in  the  office  of  the  clerk  of  the  proper 
court,  a  petition  stating  the  plaintiff's  cause 
of  action;  or,  in  cases  wherein  written  plead- 
ings are  not  required,  by  filing  in  such  court 
the  account,  or  the  written  contract,  or  a 
short  written  statement  of  the  facts  on 
which  the  action  is  founded;  and,  in  either 
case,  by  causing  a  summons  to  be  issued,  or 
a  warning  order  to  be  made,  thereon." 

It  is  the  contention  of  plaintiff  that,  when 
he  filed  his  amended  petition,  and  requested 
the  clerk  to  issue  summons  thereon  against 
the  Newport  Rolling  Mill  Company,  he  did 
all  that  the  law  required  of  him;  that  it 
was  then  the  duty  of  the  clerk  to  issue  the 
summons  according  to  law;  that  it  was  not 
incumbent  upon  plaintiff  to  show  that  he  had 
issued  it,  but  that  he  had  a  right  to  rely  on 
the  clerk's  knowing  and  performing  his  duty. 
It  is  true  that  this  contention  of  plaintiff 
finds  support  in  the  language  of  this  court  in 
the  cases  of  L.  &  N.  R.  R.  Co.  v.  Smith's 
Adm'r,  87  Ky.  501,  0  S.  W.  493,  10  Ky.  Law 
Rep.  514,  and  L.  &  N.  R.  R.  Co.  v.  Bowen,  39 
S.  W.  31,  18  Ky.  Law  Rep.  1099,  when  con- 
sidered independently  of  the  facts  of  those 
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cases.  It  is  the  well-settled  rule,  however, 
that  the  language  of  the  court  should  be 
construed  in  the  light  of  the  facts  before  It, 
and  of  the  question  presented  for  decision. 
In  the  case  of  L..  &  N.  R.  R.  Co.  v.  Smith's 
Adm'r,  supra,  the  petition  was  filed,  and  sum- 
mons was  issued  thereon  and  served  on  ap- 
pellant within  a  year  from  the  accrual  of 
the  cause  of  action;  but  the  summons  cited 
the  appellant  to '  appear  at  the  next  term  of 
the  court,  which  commenced  within  ten 
days  from  the  date  of  the  summons ;  where- 
as, section  44  of  the  Civil  Code  provided  that 
the  summons  should  be  returnable  to  the 
first  day  of  the  next  term  of  the  court  which 
did  not  begin  within  ten  days  from  the  date 
of  the  summona  It  was  further  provided  in 
section  41  that  the  summons  should  fix  a 
day  for  the  defendant  to  answer,  and  in 
section  44  that  the  day  fixed  should  not  be 
less  than  ten  days  from  the  next  term  of 
court,  and,  if  the  next  term  of  court  com- 
menced within  ten  days  from  the  date  of 
the  summons,  the  defendant  should  be  dted 
to  answer  at  the  next  term  thereafter.  It 
was  accordingly  held  that  appellee  had,  as  a 
matter  of  fact,  caused  summons  to  be  Issued, 
and  that  he  could  not  be  prejudiced  by  the 
negligence  of  the  clerk  in  making  the  sum- 
mons returnable  to  a  term  of  court  begin- 
ning within  ten  days  from  the  date  of  the 
summons. 

[1,  2]  In  L  &  N.  R.  R.  Co.  v.  Bowen,  supra, 
the  facts  were  these :  The  petition  was  filed 
on  October  23,  1893.  Instead  of  issuing  sum- 
mons in  the  name  of  D.  C.  Bowen,  summons 
was  issued  on  the  day  of  filing  In  the  name 
of  D.  C.  Brown  as  plaintiff,  and  this  sum- 
mons was  actually  served  on  defendant.  In 
this  case,  therefore,  plaintiff  actually  caused 
summons  to  be  issued,  though,  through  the 
fault  of  the  clerk,  a  mistake  was  made  in 
the  name  of  the  plaintiff.  Not  only  so,  but 
the  defendant  was  actually  summoned.  In 
other  words,  the  foregoing  cases,  when  care- 
fully analyzed,  simply  hold  that,  when 
plaintiff  has  filed  his  petition,  and  has  actual- 
ly caused  summons  to  issue  thereon  in  time 
to  save  his  right  of  action,  he  has  done  all 
the  law  requires  him  to  do,  and  cannot  be 
prejudiced  by  some  clerical  mistake  of  the 
clerk.  On  the  other  hand,  we  have  uniform- 
ly held  that  the  issuing  of  the  summons  is 
the  commencement  of  the  action,  and  that  a 
summons,  to  be  valid,  must  name  the  de- 
fendants to  be  summoned.  Butts  v.  Turner 
&  Lacy,  5  Bush,  435;  Keller  v.  Stanley,  etc., 
86  Ky.  240,  5  S.  W.  477,  9  Ky.  Law  Rep.  388 ; 
Thompson  v.  Bell,  6  T.  B.  Mon.  559.  In  so 
far  as  the  defendant  is  concerned,  the  suing 
out  of  process  against  him  is  the  commence- 
ment of  the  suit.  Plndell,  Assignee,  v.  May- 
dwell,  46  Ky.  (7  B.  Mon.)  314. 

[3]  In  the  present  case  no  summons  was 
actually  issued  against  defendant,  the  New- 
port Rolling  Mill  Company,  until  after  the  ex- 
piration of  a  year  from  the  time  plalntiUTa 
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cause  of  action  accrued.  The  question  sharp- 
ly presented,  then,  Is  this:  Is  a  mere  di- 
rection to  the  clerk  to  Issue  a  summons, 
though,  as  a  matter  of  fact,  no  summons  Is 
ever  actually  Issued  against  the  defendant 
sought  to  be  charged,  a  sufficient  compliance 
with  the  provisions  of  the  statute  and  Code? 
It  may  be  conceded  that  under  the  author- 
ities relied  on  by  plaintiff,  if  the  summons  be 
actually  Issued,  though  a  clerical  mistake  be 
made  by  the  clerk,  the  action  will  be  deemed 
to  bare  commenced  as  against  the  defendant 
against  whom  summons  was  issued.  But 
the  cases  relied  on  do  not  sustain  the  conten- 
tion that  the  mere  direction  to  the  clerk  to 
Issue  summons  Is  a  commencement  of  the  ac- 
tion against  a  defendant  who,  as  a  matter 
of  fact,  is  not  summoned  at  alL  Indeed, 
there  is  a  wide  difference  between  directing 
a  summons  to  be  Issued  and  actually  causing 
It  to  be  Issued.  In  the  one  case  no  summons 
may  ever  Issue  at  all;  In  the  other  case  It 
must  have  been  Issued.  It  the  broad  rule 
contended  for  by  plaintiff  were  adopted,  it 
would  lead  to  endless  confusion.  The  com- 
mencement of  an  action  would  be  determined 
by  parol  evidence  Instead  of  the  actual  issu- 
ance of  the  siunmons.  Parties  having  the 
right  to  rely  on  the  record,  showing  that 
no  summons  had  been  issued,  would  be  met 
with  the  contention  that  the  clerk  had  been 
requested  to  Issue  summons,  thus  making  im- 
portant property  rights  depend  on  an  issue 
of  veracity  between  the  clerk  and  the  litigant 
or  his  attorney.  In  our  opinion,  such  was 
not  the  purpose  of  the  lawmaking  power. 
The  statute  and  Code  make  it  clear  that  an 
action  is  commenced  by  the  Issuance  of  the 
summons,  and  not  by  a  request  to  have  the 
summons  Issued.  It  follows  that  the  demur- 
rer to  plaintiff's  reply  was  properly  sus- 
tained. 
Judgment  affirmed. 


DIXIE  FIRE  INS.  CO.  v.  A.  LAYNB  &  BRO. 
(Court  of  Appeals  of  Kentucky.    Dec.  19, 1013.) 

INSUBANCE  (J  668»>— Cakceixation  of  Poli- 
cy—Consent— Pbircipal  Awn  Agent. 
Where  in  an  action  on  a  fire  insurance 
policy  the  defense  was  that  the  policy  bad  been 
canceled  by  notice  accepted  by  the  insured's 
agent,  and  there  was  no  evidence  that  the  agent 
had  any  authority  other  than  to  procure  the 
policy,  which  was  delivered  to  him  uncondition- 
ally, a  peremptory  instruction  was  properly  giv- 
en for  the  plaintiff  firm ;  the  fact  that  insured's 
agent  has  authority  to  procure  an  insurance 
policy,  which  is  delivered  to  him  uncondition- 
ally, creating  no  presumption  that  the  agent 
has  author!^  to  accept  notice  of  cancellation. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Di»  H  1556,  1732-1770;  Dec.  Dig.  | 
668.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  A.  Layne  &  Bro.  against  the 
Dixie  Fire  Insurance  Company.  From  judg- 
ment for  plaintiffs,  defendant  appeala  Af- 
firmed. 


Harkins  &  Earklns,  of  Frestonsbnrg,  for 
appellant  S.  C.  E^rguson,  of  Prestonsburs^ 
and  C.  B.  Wheeler,  of  Ashland,  for  appel- 
lees. 

CLAT,  O.  Plaintiffs,  A.  Layne  &  Bro.,  a 
partner^p,  conducted  a  store  In  Laynesvllle, 
Ky.  On  October  26,  1909,  the  defendant, 
Dixie  Fire  Insurance  Company,  Issued  to 
plaintiffs  a  policy  Insuring  their  stock  of 
merchandise  against  loss  by  fire  In  the  snm 
of  $1,500.  The  stock  of  goods  was  destroyed 
by  fire  on  Jannary  19,  1912.  The  defend^t 
declined  to  pay  the  loss,  and  plaintiffs 
brought  this  action  to  recover  on  the  policy. 
Afterwards,  by  amended  petition,  they  declar- 
ed on  a  policy  for  the  same  amount  alleged 
to  have  been  issued  on  November  11,  1911. 
The  jury  returned  a  verdict  In  favor  of 
plaintiffs,  and  defendant  appeals. 

It  appears  from  the  evidence  of  Anna 
Smith,  who  was  formerly  Anna  Layne,  a 
member  of  the  firm,  that  she  wanted  to  take 
out  a  policy  on  the  stock  of  goods.  She  was 
directed  to  apply  to  Harry  Marcum,  an  In- 
surance agent  at  Catlettsburg.  He  sent  her 
a  policy,  dated  October  26,  1909 ;  whereupon 
she  sent  him  a  check  for  $37.50  to  pay  the 
premium.  She  had  never  seen  Mr.  Marcum, 
but  supposed  that  he  was  the  agent  She 
further  testified  that  the  stock  of  goods  had 
been  previously  Invoiced,  and  the  value  of 
the  goods  exceeded  the  amount  of  the  insur- 
ance. The  policy  of  insurance  which  she 
received  was  signed  by  M.  T.  Marcum  as 
agent  The  policy  contains  the  following 
provision: 

"This  policy  may  b|y  a  renewal  be  continu- 
ed under  the  original  stipulations,  in  con- 
sideration of  premium  for  the  renewed  term, 
provided  that  any  Increase  of  hazard  must 
be  made  known  to  this  company  at  the  time 
'of  renewal  or  this  policy  shall  be  void. 

"This  policy  shall  be  cancelled  at  any  time 
at  the  request  of  the  Insured ;  or  by  the  com- 
pany by  giving  five  days'  notice  of  such  can- 
cellation. If  this  policy  shall  be  cancelled  as 
hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually 
paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal, 
this  company  retaining  the  customary  short 
rate ;  except  that  when  this  policy  is  cancel- 
led by  this  company  by  giving  notice  it  shall 
retain  only  the  pro  rata  premium." 

In  the  month, of  January,  1910,  witness 
received  written  notice  from  the  company, 
canceling  the  policy  issued  on  October  26, 
1909.  On  October  24, 1910,  she  sent  Harry  G. 
Marcum  a  check  for  $37.50  for  insurance. 
This  check  was  paid.  Again  on  October  24, 
1911,  she  mailed  to  Harry  G.  Marcum  a 
check  for  $37.50  for  Insurance,  which  check 
was  also  paid.  On  neither  of  these  dates  did 
she  receive  a  policy  from  the  company. 

According  to  the  evidence  for  defendant, 
Harry  G.  Marcum  was  never  its  agent    On 
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the  contrary,  his  wife,  M.  T.  Marcnm,  whose 
name  was  signed  to  the  policy  of  October  26, 
1900,  was  Its  only  agent  In  the  dty  of  Cat- 
lettsbarg.  Marcom  and  his  wife  had  oc- 
cupied the  same  office,  but  each  represented 
different  companies.  On  January  8,  1910,  the 
company,  by  a  registered  letter,  notifled 
plaintiffs  that  the  policy  of  October  26,  1909, 
would  be  canceled  after  the  expiration  of 
five  days  from  that  date.  The  unearned 
premium  was  never  paid  to  plaintiffs  because 
the  policy  was  not  surrendered.  Harry  G. 
Jfarcum  testified  that  he  was  not  the  agent 
for  the  Dixie  Fire  Insurance  Company,  but 
that  bis  wife  was.  When  he  received  the 
letter  from  plaintiffs  in  regard  to  Insurance, 
he  had  his  wife  issue  the  policy  of  October 
26,  1900.  Had  no  recollection  of  having  re- 
ceived a  check  of  October  24,  1910,  but  did 
receive  a  check  for  J37.50,  dated  October  24, 
,  1911.  Thereupon  he  had  his  wife  issue  the 
policy  dated  November  11,  1911,  which  policy 
was  placed  on  his  desk.  On  sending  a  report 
to  the  general  agent  of  the  issuance  of  the 
policy,  the  general  agent  notified  his  wife  to 
cancel  the  policy.  In  procuring  this  Insur- 
ance he  acted  merely  as  broker  for  the  plain- 
tiffs, a  capacity  in  which  he  frequently  acted. 
On  receipt  of  the  notice  by  his  wife  to  can- 
cel the  policy,  he,  as  the  agent  or  broker  for 
plaintiffs,  consented  that  this  might  be  done, 
and  surrendered  the  policy  for  cancellation. 
Thereupon  the  policy  was  canceled. 

We  deem  it  unnecessary  to  consider  any 
questions  connected  with  the  policy  of  Octo- 
ber 26,  1909.  It  is  admitted  in  the  evidence 
that  a  policy  was  issued  on  -November  11, 
1911,  and  that  this  policy  was  delivered  to 
Harry  G.  Marcum  as  the  agent  or  broker  of 
the  insured.  Unless  properly  canceled,  the 
latter  policy  was  In  force  at  the  time  of  the 
fire.  No  notice  of  cancellation  of  this  policy 
was  ever  given  to  the  insured.  It  does  ap- 
pear, however,  that  notice  of  Its  cancellation 
was  given  to  Harry  G.  Marcum,  and  that  he 
consented  to  its  cancellation.  The  question 
is.  Did  he  have  authority  to  do  so?  There 
is  nothing  in  the  record  to  show  that  the 
policy  was  delivered  to  the  broker  on  the  con- 
dition that  it  should  not  take  effect  until  ai>- 
proved  at  the  home  office  of  the  company. 
On  the  contrary,  there  was  an  unconditional 
delivery.  That  being  true,  the  rule  announc- 
ed in  Young  V.  Newark  Fire  Insurance  Co., 
SO  Conn.  41,  22  Atl.  36,  does  not  apply. 

While  it  is  true  that  an  insurance  broker 
may  be  authorized  by  his  principal  to  accept 
notice  of  cancellation,  and  that  such  authori- 
ty may  be  directly  given  or  may  be  Inferred 
from  a  course  of  dealing  between  the  parties, 
it  is  likewise  true  that  there  is  no  presump- 
tion that  the  agent  to  procure  a  policy  of 
insurance  has  authority,  after  it  has  been 
procured  and  delivered,  to  receive  notice  of 
or  consent  to  its  cancellation.  Johnson  v. 
North  British  ft  Mercantile  Insurance  Co., 
66  Ohio  St  6,  63  N.  E.  610.    On  the  contrary. 


It  is  well  settled  that,  where  one  is  specially 
employed  to  procure  insurance  on  certain 
property,  the  agency  terminates  with  the 
procurement  of  the  policy.  Grace  v.  Insur- 
ance Co.,  109  U.  S.  278,  3  Sup.  Ct  207,  27  I/. 
Ed.  932;  Kehler  v.  Insurance  Co.  (O.  C.)  23 
Fed.  709;  Insurance  Co.  v.  Sammons,  110 
HI.  166 ;  Assurance  Soc.  v.  Insurance  Co.,  84 
Va.  116,  4  S,  B.  178,  10  Am.  St  Rep.  819 ; 
Insurance  Co.  v.  Nlll,  114  Pa.  248,  6  AU.  43; 
Broadwater  v.  Lyons  Ins.  Co.,  34  Minn.  465, 
26  N.  W.  455;  Quong  Tue  Sing  v.  Assur. 
Corp.,  86  Cal.  666,  25  Pac.  58,  10  L.  R.  A. 
144;  Von  Wein  v.  Insurance  Co.,  52  N.  T. 
Super.  Ct  490;  Rothschild  v.  Insurance  Co., 
74  Mo.  41,  41  Am.  Rep.  303 ;  Stillweli  v.  In- 
surance Co.,  72  N.  T.  385;  Hermann  v.  In- 
surance Co.,  100  N.  T.  411,  3  N.  B.  341,  53 
Am.  Rep.  197;  Body  v.  Insurance  Co.,  63 
Wis.  157,  23  N.  E.  132;  Lumber  Co.  v.  In- 
surance Co.,  95  Wis.  542,  70  N.  W.  59.  And 
the  power  to  cancel  cannot  be  implied  from 
the  power  to  procure.  If  he  possesses  that 
power,  it  arises  from  some  actual  or  appar- 
ent authority  superadded  to  the  mere  pow- 
er to  enter  Into  the  contract.  Martin  v.  In- 
surance Co.,  106  Tenn.  523,  61  S.  W.  1024; 
Adams  v.  Fire  Ins.  Co.  (C.  C.)  17  Fed.  630 ; 
Wight  V.  Royal  Ins.  Co.  (C.  C.)  53  Fed.  340; 
Ostrander,  Fire  Ins.  Cos.,  §  16;  1  Joyce  on 
Ins.  Sg  636,  637;  2  Joyce  on  Ins.  §S  1656, 
1656:  White  v.  Ins.  Co.,  120  Mass.  830; 
Mechem  on  Agency,  |  931.  In  the  present 
case  no  express  authority  was  shown,  nor 
was  there  a  course  of  dealing  between  the 
insured  and  the  broker  from  which  such  au- 
thority could  be  Inferred.  The  insured  never 
consented  to  the  cancellation  of  the  policy. 
Indeed,  they  were  entirely  ignorant  of  that 
fact,  and  believed  the  insurance  was  still  in 
force.  Under  these  circumstances,  we  con- 
clude that  plaintiffs  were  entitled  to  a  per- 
emptory. That  being  true,  we  deem  it  un- 
necessary to  consider  the  propriety  of  the  in- 
structions or  other  questions  discussed  by 
counsel  for  defendant 
Judgment  affirmed. 


ARNETT  V.  HOWARD. 
(Court  of  Appeals  of  Kentucky.    Dec.  16,  1913.) 

1.  Limitation  of  Actions  (S  49*)— Actions 
Against  Assignor. 

The  liability  of  the  assignor  of  a  promis- 
sory note  is  barred  by  the  lapse  of  five  years 
after  the  maker  is  judicially  declared  insolvent. 
[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §i  266-272;  Dec.  Dig.  $ 
49.*] 

2.  Limitation  of  Actions  (|  105*)— Suspen- 
sion—Other  Actions. 

A  void  judgment  against  the  assignor  on  a 
promissory  note  would  not  suspend  the  running 
of  limitations  in  his  favor  against  an  action 
against  him  on  the  note. 

[Ed.  Note.— For  other  cases,   see  Limitation 
of  Actions,  Cent  Dig.  §§  514,  616 ;   Dec.  Dig.  { 
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8.  Vbhdob   ahd   Pttbchabeb   Q   268*)— Vkh- 

dob'8  likn— cokbtbuctioit. 

A  deed  executed  by  intestate  to  defendant 
provided  that  in  consideration  of  S500,  "secured 
to  be  paid  by  part  of  note  of  $500  executed"  to 
defendant  by  G.  for  1500^  "S240  of  which  is 
part  of  the  above  consideration,  all  of  which 
said  note  being  assigned"  to  defendant,  "and 
which  note  is  now  in  litigation,"  the  bal- 
ance of  said  consideration  being  evidenced  by 
notes  by  defendant  to  intestate  amounting  to 
$260,  and  further  provided  that  "a  lien  is  here- 
by retained  on  the  land  hereby  conveyed  for  the 
payment  of  the  unpaid  purchase  money  herein- 
before named."  Held  that,  even  if  the  lien  ap- 
plied to  the  $500  note  of  C,  it  only  secured  the 
balance  of  the  note,  or  $240,  and  was  discharg- 
ed when  such  balance  was  paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  655-667;   Dec.  Dig.  i 

Appeal  from  Clrcnit  C!ourt,  Idiigoffin  County. 

Aiction  by  Jane  Amett,  administratrix, 
against  Wl  O.  Howard.  From  a  Judgment 
for  defendant,  plaintiff  appeals.     AfBrmed. 

D.  D.  Sublett,  of  SalyersTille,  for  appel- 
lant John  H,  Gardner,  of  SalyersvlUe,  and 
Grannls  Bach,  of  Jackson,  for  appellee. 

CLAY,  O.  In  the  month  of  February,  1896, 
William  O.  Howard  sold  to  his  brother,  Cal- 
loway Howard,  an  Interest  in  certain  lands 
that  had  been  conveyed  to  them  by  their  fa- 
ther. The  consideration  was  $500,  for  which 
Galloway  Howard  executed  to  William  O. 
Howard  his  note,  payable  January  1,  1897. 
On  February  27,  1896,  William  O.  Howard 
purchased  from  D.  H.  Arnett,  then  an  Infant 
a  tract  of  land  for  which  he  paid  him  $260 
in  personal  property,  and  also  assigned  to 
him  the  note  for  $500  executed  by  his  broth- 
er, Calloway  Howard.  Within  ten  days 
after  this  note  became  due,  D.  H.  Amett  by 
his  next  friend.  Instituted  suit  against  Cal- 
loway Howard  to  recover  thereon.  When 
this  suit  was  instituted  D.  H.  Amett  was  an 
infant,  and  had  not  conveyed  to  W.  O.  How- 
ard the  tract  of  land  purchased  by  the  lat- 
ter, nor  had  W.  O.  Howard  conveyed  to  Cal- 
loway Howard  his  Interest  in  his  father's 
land.  W.  O.  Howard  intervened  in  the  ac- 
tion brought  on  the  note  to  prevent  the  col- 
lection thereof  until  Amett  conveyed  to  him 
the  land  which  he  had  purchased.  In  this 
condition  the  action  pended  until  Amett  be- 
came of  age.  Thereupon  he  executed  to  W. 
O.  Howard  a  deed  to  the  land  purchased  by 
the  latter,  and  at  the  same  time  W.  O.  How- 
ard executed  to  Calloway  Howard,  his  broth- 
er, a  deed  to  the  land  which  the  latter  had 
bought.  When  this  was  done,  Amett  asked 
permission  to  withdraw  bis  answer,  and 
cross-petition,  and  subsequent  pleadings  filed 
in  the  case.  He  was  then  dismissed  from  the 
action.  Thereafter  Calloway  Howard  set  up 
some  kind  of  a  defense  to  the  note  sued  on, 
and  on  February  6,  1900,  the'  court  adjudged 
that  he  was  entitled  to  a  credit  of  $225,  and 
rendered  Judgment  against  him  for  the  bal- 


ance of  $275.  Judgment  was  also  rendered 
against  W.  O.  Howard  for  $225. 

On  November  16,  1899,  D.  H.  Amett  by  a 
writing  which  he  signed,  transferred  and  as- 
signed the  $500  note  in  question  to  Ambrose 
Arnett.  Thereafter  Jane  Arnett  qualified  as 
administratrix  of  both  D.  H.  Arnett  and 
Ambrose  Amett,  who  had  previously  died. 

Some  time  after  the  year  1900  W.  O.  How- 
ard brought  suit  against  D.  H.  Amett  to  en- 
Join  the  collection  of  the  Judgment  which  had 
been  rendered  in  his  fiivor  against  W.  O. 
Howard.  D.  D.  Sublett,  to  whom  the  Judg- 
ment had  been  assigned,  was  also  made  a 
party  defendant  This  action  continued  on 
the  docket  until  October,  1906,  when  Judg- 
ment was  rendered  perpetually  enjoining  the 
defendants  from  collecting  the  Judgment 

Plaintiff,  Jane  Amett,  as  administratrix  ol 
D.  H.  Arnett,  and  Ambrose  Arnett  brought 
this  action  against  W.  O.  Howard  to  recover 
the  balance  due  on  the  $500  note  executed  by 
CaUoway  Howard,  amounting  to  the  stun  of 
$225,  with  interest  from  January  1,  1897,  and 
also  the  costs  in  the  suit  of  D.  H.  Amett 
against  Calloway  Howard,  and  to  enforce  the 
lieu  reserved  on  the  land  to  secure  the  pay- 
ment of  said  note.  Judgment  was  rendered 
in  favor  of  the  defendant  uid  plaintiff  ap- 
peals. 

[1,2]  As  a  defense  to  plaintlfTs  claim  de- 
fendant pleaded  res  Judicata  and  the  statute 
of  limitations.  The  plea  of  res  Judicata  we 
deem  It  unnecessary  to  consider.  As  to  the 
plea  of  the  statute  of  limitations,  the  follow- 
ing facts  appear:  In  the  suit  on  the  $500  note 
of  D.  H.  Arnett  against  Calloway  Howard, 
the  former  obtained  a  Judgment  against  Cal- 
loway Howard  on  Febmary  6,  1900.  This 
action  was  not  commenced  until  September 
14,  1909.  The  liability  of  the  assignor  of  a 
promissory  note  Implied  by  law  from  the 
contract  of  assignment  Is  barred  by  the  lapse 
of  five  years  after  the  maker  of  the  note  was 
prosecuted  to  insolvency.  GUmore  v.  Green, 
14  Bush,  772.  In  this  case  suit  was  not 
brought  for  more  than  nine  years.  Counsel 
for  plaintiff  Insists,  however,  that  during  six 
years  of  this  time  there  was  a  Judgment 
against  the  assignor,  W.  O.  Howard,  which 
suspended  the  running  of  the  statute.  There 
might  be  some  merit  in  this  contention  if  the 
Judgment  had  been  merely  erroneous.  As  a 
matter  of  fact,  however,  the  Judgment  was 
void  because  rendered  at  a  time  when  W.  O. 
Howard,  the  assignor,  was  not  before  the 
court,  and  was  so  adjudged  in  the  suit  by 
W.  O.  Howard  against  D.  H.  Amett  and 
others  to  enjoin  its  collection,  and  the  latter 
Judgment  is  still  in  full  force  and  effect  Be- 
ing void,  the  Judgment  against  the  assignor 
did  not  suspend  the  running  of  the  statute  in 
his  favor.  That  being  true,  plaintifTs  right 
of  action  on  the  assignment  was  barred  when 
the  action  was  instituted. 

[3]  But  plaintiff  insists  that,  even  if  It  be 
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time  that  her  right  of  action  is  barred,  yet 
she  is  entitled  to  recover,  because  the  assign- 
ed note  is  secured  by  a  Hen  on  the  tract  of 
land  which  D.  H.  Amett  conveyed  to  the  de- 
fendant The  parts  of  the  deed  of  December 
19,  1898,  executed  by  D.  H.  Amett  to  W.  O. 
Howard,  bearing  on  the  question  of  lien  are 
as  follows:  "Witnesaeth:  That  for  and  in 
consideration  of  $500.00,  secured  to  be  paid 
by  part  df  note  of  $500.00  executed  to  the 
party  of  second  part  by  Calloway  Howard 
for  $500.00,  two  hundred  and  forty  dollars  of 
which  is  part  of  the  above  consideration,  all 
of  which  said  note  being  assigned  to  the  par- 
ty of  the  second  part,  and  which  note  is  now 
In  litigation  in  the  suit  of  the  party  of  the 
first  part  against  Calloway  Howard,  etc.,  in 
the  Magoffin  circuit  court,  the  balance  of  said 
consideration  being  evidenced  by  notes  of  the 
parties  of  the  second  part  to  the  party  of  the 
first  part  amounting  to  $260.00,  all  of  sai0 
consideration  being  interest  from  February, 
1896  until  paid.  *  •  •  A  Uen  la  hereby 
retained  on  the  land  hereby  conveyed  for  the 
payment  of  the  unpaid  purcliase  money  here- 
in before  named." 

From  the  foregoing  provisions  of  the  deed 
It  will  be  observed  that  the  whole  considera- 
tion for  the  deed  was  $600.  Of  this  the  snm 
of  $240  was  secured  by  the  assignment  of  the 
Calloway  Howard  note.  The  balance  of 
$260  was  represented  by  the  notes  of  the  de- 
fendant, W.  O.  Howard.  The  lien  retained 
in  the  deed  was  merely  to  secure  the  unpaid 
purchase  money.  It  is  admitted  that  W.  O. 
Howard  paid  the  sum  of  $260  in  personal 
property.  Even  If  It  be  conceded  that  the 
lien  was  intended  to  apply  to  the  Calloway 
Howard  $500  note,  it  secured  nothing  more 
than  the  balance  of  the  purchase  price  due, 
or  the  sum  of  $240.  In  1900  D.  H.  Amett  re- 
covered judgment  against  Calloway  Howard 
for  the  sum  of  $275,  which  Judgment  was 
paid.  This  equaled,  if  it  did  not  exceed,  the 
balance  of  the  purchase  price,  with  interest 
thereon.  The  assignees  of  the  $500  note  hav- 
ing therefore  been  paid  all  of  the  considera- 
tion secured  by  the  lien  retained  In  the  deed. 
It  follows  that  plaintiff  is  not  entitled  to  a 
Uen  on  the  land  purchased  by  defendant  to 
secure  any  balance  due  on  the  $500  note. 

Judgment  affirmed. 


MURPHY  et  al.  v.  MURPHY. 

(Court  of  Appeals  of  Kentucky.    Dec.  19,  1913.) 

1.  Wills  (§  601*)  —  Constbuotion  —  Estate 
Devised. 

Testator  bequeathed  to  his  widow  all  his 

groperty,  both  real  and  personal,  belonging  to 
im  at  ibe  time  of  bis  death,  and  then  provid- 
ed that  she  should  be  bis  executrix  without 
bond  as  long  as  she  remained  a  widow.  Held, 
that  such  later  clause  did  not  limit  the  quality 
of  the  estate  previouslr  devised  and  that  the 
widow  acquired  the  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1340-1.350,  1608 ;   Dec.  Dig.  S  601.»] 


2.  XtXECTTTOBS  AND  AnillNIBTBATOBS  (tSi*)— 

Qualification  to  Act— Mabbieo  woman. 
Testator's  widow  by  remarrying  thereby 
becomes  disqualified  to  continue  to  act  as  his 
executrix. 

[Ea.  Note.— For  other  cases,  see  E^xecutors 
and  AdmtaiistratorB,  Cent  Dig.  H  223-226; 
Dec.  Dig.  {  34.»] 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  between  Aubrey  B.  Murphy  and 
others  and  Nannie  H.  Murphy.  Judgment 
for  the  latter,  and  the  former  appeal.  Af- 
firmed. 

Wm.  Marble,  of  Paducah,  for  appellanta 
E.  H.  Puryear,  of  Paducah,  tor  appellee. 

NUNN,  J.  The  only  qnestion  for  our  con- 
sideration on  this  appeal  is  to  determine  the 
interest  of  Nannie  H.  Murphy  under  the 
will  of  her  husband,  Z.  T.  Murphy.  The 
will  of  Z.  T.  Murphy  reads  as  follows: 

"I,  Z.  T.  Murphy,  being  of  sound  mind 
and  realizing  the  certainty  of  death  do  will 
and  bequeath  to  Nannie  H.  Murphy  (my 
wife)  all  of  my  property  both  real  and  per- 
sonal belonging  to  me  or  that  may  belong  to 
me  at  my  death.  I  also  appoint  my  wife 
Nannie  H.  Murphy  my  executor  without 
bond  as  long  as  she  remains  a  widow.  This 
being  my  last  will  and  testament  This  June 
18,  1903. 

bit 
"Z.  T.    X    Murphy." 
mark 

It  is  clear  that  he  gave  to  Ids  wife,  Nannie 
H.  Murphy,  all  of  his  property,  both  real 
and  personal,  that  belonged  to  him  at  his 
death,  without  any  restrictions  or  limitations 
whatever.  It  appears  that  some  qu^tion 
arose  as  to  her  ability  to  make  a  good  title 
to  the  land  from  the  following  separate 
clause  of  the  will:  "I  also  appoint  my  wife 
Nannie  H.  Murphy  my  executor  without  bond 
as  long  as  she  remains  a  widow." 

[1,2]  From  that  clause  it  Is  contended 
that  she  only  received  a  life  estate  in  the 
property,  and  tliat  at  her  death  the  prop- 
erty should  go  to  the  children  of  Z.  T.  Mur- 
phy. The  testator  does  not  say  anything 
about,  or  even  intimate,  how  his  property 
should  go  by  this  clause;  but  he  only  says 
that  his  wife  should  not  be  required  to  give 
bond  until  she  again  married,  which  was  un- 
necessary, for  the  reason  that  she  could  not 
act  as  executrix  in  case  she  married  again. 

It  is  evident  that  the  writer  of  the  will 
was  illiterate  as  is  evidenced  by  this  clause, 
and  the  testator  was  illiterate  as  shown  by 
the  making  of  a  mark  to  his  signature. 
He  at  no  place  In  his  will  states  to  whom 
his  property  should  go  in  case  his  wife  mar- 
ried again,  or  at  her  death.  It  is  impossi- 
ble to  construe  the  language  of  the  will  to 
give  her  a  life  estate,  with  remainder  to 
his  children.  It  is  certain  from  the  will  that 
Z.   T.  Murphy  had  great  confidence  in  his 
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wife,  and  tbat  she  would  be  fair  and  Just  to 
the  children,  and  that  he  was  willing  to  give 
all  of  bis  property  to  her,  believing  that 
she  would  deal  fairly  with  the  children.  In 
Anderson  t.  Hall's  Adm'r,  80  Ky.  91,  the 
court  said:  "To  properly  construe  a  will  Is 
to  ascertain  the  intention  of  the  testator, 
either  from  its  express  words  or  the  neces- 
sary inference  resulting  from  their  use." 

The  intention  of  the  testator  in  the  case 
at  bar  was  to  give  to  his  widow  all  of  his 
property  owned  by  blm  at  the  time  of  his 
death,  without  any  limitations  or  restrictions 
whatever.  If  he  had  Intended  to  give  to 
her  only  a  life  estate,  he  would  have  said 
so.  That  part  of  the  will  saying  that  she 
should  act  as  executor  without  bond  until 
she  married  had  no  reference  to  the  prop- 
erty, or  of  giving  her  a  life  estate  In  it.  It 
Is  clear  that  she  took  the  fee  In  the  estate 
left  by  him. 

The  Judgment  is  afiBrmed. 


McDowell  v.  edwards*  adm'B. 

(Court  of  Appeals  of  Kentucky.    Dec.  16,  1913.) 

1.  CONTBACTB    (|    96*)— VALIDITT— ASSENT    OF 

Parties. 

The  law  looks  with  suspicion  on  transfers 
of  property,  by  persons  mentally  or  physically 
infirm,  to  those  having  custody  of  them  ;  and, 
even  when  the  parties  in  good  health  stand  in  a 
confidential  relation  to  each  other,  the  burden 
is  on  the  stronger  character  who  procures  an 
advantage  to  snow  that  the  transaction  was 
fair,  and  relief  will  be  afforded  in  equity  in  all 
cases  in  which  influence  has  been  acquired  and 
abused,  or  confidence  reposed  and  betrayed. 

(EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  If  441,  1155,  1169;  Dec  Dig.  | 
96.*] 

2.  FEAUD  (f  60*)— BURDEK  OF  PbOOF. 

Ordinarily  the  burden  of  proving  actnal 
fraud  is  on  the  party  alleging  it,  but  where 
fraud  Implied  from  fiduciary  or  confidential  re- 
lations of  the  parties  is  charged,  the  burden  is 
on  the  person  against  whom  the  complaint  is 
made  to  show  the  fairness  of  the  transaction. 

[B<d.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  f  i  46,  47 ;  Dec  Dig.  f  60.*] 

3.  OoNTBAOTS  (I  99*)  — Validity- Absent  — 
FBArn. 

Evidence  held  to  require  a  finding  that  a 
contract  made  by  decedent  a  few  days  prior  to 
his  death,  and  after  he  had  been  stricken  with 
paralysis,  by  which  he  conveyed  all  his  proper- 
ty to  the  husband  of  his  niece  in  consideration 
of  care,  had  been  obtained  by  undue  influence 
of  the  grantee,  and  was  therefore  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§448-463,  1197-1199,  1799,  1800; 
Dec.  Dig.  §  99.*] 

4.  Appbai.  and  Ebbob  (§  1009*)— Findings 
OF  Chancellor  —  Review  —  Conflicting 
Evidence. 

A  finding  of  the  chancellor  based  on  con- 
flicting evidence  will  not  be  reversed  on  appeal, 
where  the  Court  of  Appeals  is  not  convinced 
that  the  chancellor  has  erred  to  the  prejudice 
of  the  substantial  rights  of  appellant,  or  has 
merely  a  doubt  as  to  the  correctness  of  the 
Judgment. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3970  3978;  Dec  Dig.  § 
1009.*] 


Appeal  from  Circuit  Court,  Lame  County. 

Action  by  George  W.  Edwards' Administra- 
tor against  James  McDowell.  Judgment  for 
plaintiff,  and  defendant  appeals.    Afilrmed. 

Jones  &  Graham  and  WUliams  &  Handley, 
all  of  HodgenvlUe,  for  appellant  O.  M.  Ma- 
ther, of  HodgenvUle,  for  appellee. 

MILLER,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Larue  circuit  court,  whldi 
canceled  a  contract,  dated  January  11,  1912, 
between  appellant,  James  McDowell,  and 
George  W.  Edwards,  eight  days  before  the 
latter's  death.  Edwards  was  about  70  years 
of  age,  and  without  children.  In  January, 
1911,  his  wife  had  obtained  a  divorce  from 
him.  For  several  years  previous  to  his  death, 
Edwards  had  not  kept  house,  but  had  lived 
in  different  places  with  his  relatives.  He 
had  lived  some  three  years  with  his  nephew, 
Jesse  Sympson,  in  Kansas,  returning  to  Ken- 
tucky In  1911.  In  May  of  that  year  he  went 
to  Illinois,  where  he  remained  until  Novem- 
ber 22,  1911,  when  he  returned  to  Kentucky 
and  went  to  the  residence  of  the  appellant, 
McDowell,  who  was  the  husband  of  EVlwards' 
niece.  He  remained  at  McDowell's  from  No- 
vember 22d  to  December  20th,  when  be  went 
to  the  home  of  Mrs.  Maflet,  who  was  also 
his  niece.  The  Maffet  home  was  some  six  or 
seven  miles  from  the  McDowell  home.  Ed- 
wards remained  at  Mrs.  Maffet's  untU  Janu- 
ary 1, 1912,  when  McDowell  carried  him  back 
to  the  McDowell  home.  On  Sunday,  January 
7th,  Edwards  was  stricken  with  paralysis, 
which  afTected  the  entire  left  side  of  his  body 
and  face,  making  It  difficult  for  him  to  talk. 
Dr.  Jones  was  called  In,  and  visited  him  on 
January  7th,  8th,  9th,  and  11th,  prescribing 
for  him  dally.  On  December  26,  1911,  while 
he  was  at  the  home  of  Mrs.  Maffet,  Edwards 
wrote  a  letter  to  his  nephew,  Jesse  B.  Symp- 
son, and  his  wife,  in  Kansas,  saying  he  want- 
ed to  go  to  Kansas  and  Uve  with  them  the 
rest  of  his  days,  and  that  he  had  better 
health  In  Kansas  than  in  any  other  place. 
Mrs.  Sympson  answered  promptly,  about  Jan- 
uary 2d,  giving  her  uncle  a  cordial  invita- 
tion to  come  and  live  with  them  as  long  a^ 
be  desired.  The  letter  from  Edwards  to 
Sympson  is  in  the  record,  but  Mrs.  Sympson's 
answer  has  not  been  produced.  It  was  di- 
rected to  "G.  W.  Edwards,"  In  the  care  of 
"James  McDowell,  Buffalo,  Ky.,"  and  mailed, 
as  above  stared,  about  January  2,  1912.  On 
Thursday  morning,  January  11th,  McDowell 
telephoned  to  W.  M.  Graham,  an  attorney  at 
HodgenvlUe,  to  meet  him  at  Buffalo,  an  In- 
termediate point  about  six  miles  from  Hod- 
genvlUe. Graliam  answered  the  summons, 
and  met  McDowell  at  Buffalo,  where  Gra- 
ham, from  Information  given  him  by  McDow- 
ell, drew  the  following  contract: 

"This  contract  made  and  entered  into  this 
the  11th  day  of  January,  1912,  by  and  be- 
tween  G.   W.    Edwards,   of   Buffalo,   Lame 


*For  otber  caaas  sae  same  topic  and  aecUon  NUMBER  In  Dec  Dig.  &  Atf.  Dig.  Key-No.  Serlea  ft  Rep'r  Indexaa 


Digitized  by 


Google 


Ky.) 


McDowell  t.  edwards'  adh'b 


635 


X:k>Tmty,  Ky.,  party  of  the  first  part,  and  Jas. 
ICcDowell,  of  the  same  town,  county,  and 
state,  party  of  the  second  part,  wltnesseth: 

"That  whereas  party  of  the  first  part  has 
for  some  time  lived  with  second  party,  and 
whereas  the  said  second  party  has  taken 
care  of  first  party  and  has  nursed  and  cared 
for  him  during  a  case  of  sickness  and  has  al- 
ways been  kind  to  first  party  and  has  been 
very  mindful  of  his  comforts  and  has  fur- 
nished board  and  lodging:  Now  for  and  In 
consideration  of  all  the  above  and  the  further 
consideration  that  the  said  second  party 
will  permit  first  party  to  live  at  his  home 
during  the  remainder  of  his  natural  Ufe  and 
win  care  for  him  and  will  take  care  of  him 
and  furnish  him  board  and  lodging  and 
clothes,  and  medicine,  and  doctors  and  all 
necessaries  of  Ufe  and  will  furnish  for  the 
said  first  party  a  decent  burial,  and  for  the 
farther  consideration  of  one  dollar  cash  in 
hand  paid,  the  said  first  party  does  hereby 
transfer  and  assign  to  second  party  all  of  his 
personal  property  of  every  kind  and  nature 
and  same  becomes  Immediately  the  property 
of  said  second  party.  Second  party  hereby 
acknowledges  receipt  of  the  said  personal 
property  from  the  hands  of  first  party.  It 
Is  understood  and  agreed  by  and  between  the 
parties  hereto  and  is  made  a  part  of  this 
contract  that  if  the  first  party  refuses  to  re- 
side at  the  home  of  the  second  party  then 
second  party  is  released  from  obligations  un- 
der this  contract  as  long  as  first  party  re- 
sides away  from  the  residence  of  said  second 
party. 

"Given  under  our  hands,  this  the  Uth  day 
of  January,  1912. 

bis 
"G.  W.    X    Edwards. 

mark 
"Jas.  McDowelL 
"Witnessf  signatures: 

"Bruce  McDowell. 
"B.  L.  Atherton." 

Graham  and  McDowell  returned  to  Mc- 
Dowell's residence,  where  Graham  went  in- 
to Edwards'  room  and  remained  there,  talk- 
ing with  him,  for  perhaps  an  hour.  He  says 
he  found  Edwards  rational ;  and,  after  read- 
ing the  contract  over  to  him,  Edwards  said 
it  expressed  the  contract  between  him  and 
McDowell,  and  executed  it,  by  making  his 
mark  in  the  presence  of  witnesses.  Dr.  Jones 
saw  Edwards  later  during  that  day,  and 
says  that  while  EMwards'  temperature  had, 
on  former  days,  gone  up  as  high  as  to  101 
and  102  degrees,  it  was  normal  on  the  after- 
noon of  the  lltb,  when  he  visited  Edwards 
for  the  last  time  He  was  not  called  to  see 
Edwards  after  the  Uth,  but  communicated 
dally,  by  telephone,  with  those  having  him 
in  charge.  On  Friday  January  19th,  Edwards 
died;  and  on  February  17,  1912,  his  admin- 
istrator brought  this  action  against  McDow- 
ell to  cancel  the  contract  between  Edwards 
and  McDowell,  upon  the  ground  that  it  bad 
been  procured  through  fraud  and  undue  In- 


fluence. Edwards  had  been  an  Industrious 
and  frugal  farmer,  and  left  an  estate  of 
about  $2,000  in  cash  and  notes.  The  notes 
had  been  turned  over  to  McDowell  before 
the  agreement  had  been  reduced  to  writing, 
but  after  it  had  been  made.  The  chancellor 
canceled  the  contract,  and  from  that  Judg- 
ment McDowell  appeals. 

The  testimony  as  to  Edwards'  mental  con- 
dition after  January  7th,  when  he  was  s^z- 
ed  with  paralysis.  Is  not  very  satisfactory. 
We  do  not  deem  it  necessaty  to  discuss  the 
evidence  in  detalL  While  the  opinions  of 
the  witnesses  are  contradictory  upon  the 
subject  of  Edwards'  mental  capacity  to  make 
the  contract,  there  is  little  difference  between 
them  as  to  Edwards'  physical  condition 
from  the  time  he  was  stricken  on  January 
7th  until  his  death  on  the  19th.  According 
to  Dr.  Jones  the  paralysis  was  caused  by  a 
flow  of  blood  from  a  ruptured  blood  vessel 
In  the  brain  of  Edwards.  On  several  days 
his  temperature  rose  to  between  101  and 
102  degrees;  and,  although  he  was  helpless 
physically,  on  more  than  one  occasion  he 
called  for  his  clothes,  in  the  night,  insist- 
ing that  he  must  dress  and  go  out,  although 
he  was  really  unable  to  rise  from  his  bed, 
and  the  weather  was  severely  cold,  and  the 
ground  covered  with  a  deep  snow.  On  the 
night  of  January  9th,  the  attendants  became 
alarmed,  thinking  Edwards  was  dying.  It 
is  true  that  while  two  witnesses  give  opinions 
to  the  effect  that  Edwards  had  sufiElclent 
mental  capacity  to  make  the  contract,  and 
several  others  relate  facts  from  which  it  is 
argued  that  Edwards  was  competent,  at 
least  one  witness  is  even  more  positive  that 
he  was  not  competent  And  although  this 
witness  last  referred  to — Miss  Tabltha  Mc- 
Dowell— was  impeached,  she  was  fully  cor- 
roborated by  Sutherland  upon  the  import- 
ant point  that  Edwards  had  halludnatlonB 
upon  the  subject  of  his  ability  to  dress  and 
go  out  of  the  house  on  a  severe  winter  night, 
above  referred  to.  The  letter  to  Mrs.  Symp- 
son  shows  that  Edwards  really  desired  to 
go  to  Kansas,  for  his  health;  and  her  gen- 
erous ans^wer  shows  that  his  confidence  in 
her  was  not  misplaced.  Mrs.  Sympson's  let- 
ter was  mailed  about  January  2,  1912,  and 
should  have  reached  Edwards  before  Jan- 
uary 11th,  the  day  the  contract  was  made. 
Its  absence  is  unexplained.  Taking  all  the 
evidence  together,  however,  it  is  impossible 
to  avoid  the  conclusion  that  Edwards  was  in 
a  very  serious  condition  from  the  time  he 
was  stricken  on  Sunday,  January  7th,  until 
his  death  on  January  19tb.  He  was  con- 
fined to  his  bed  during  the  whole  of  that  pe- 
riod, suffering  from  a  cerebral  hemorrhage, 
and  gradually  sinking  to  his  death. 

[1  ]  The  law  looks  with  suspidcm  upon  the 
transfers  of  property,  by  persons  mentally 
or  physically  infirm,  to  those  having  cus- 
tody of  them.  Even  when  parties  in  good 
health  stand  in  a  confidential  relation  to 
each  other,  the  burden  is  upon  the  stronger 


Digitized  by 


Google 


536 


161  S0I7THWESTERN  REPORTEB 


(Ky. 


character,  who  procures  an  advantage,  to 
show  that  a  transaction  was  fair;  and  re- 
lief will  be  afforded  In  equity  In  all  snob 
transactions  In  which  Influence  has  been 
acquired  and  abused,  In  which  confidence 
has  been  reposed  and  betrayed.  Allore  T. 
Jewell,  94  U.  S.  612,  24  L,  Ed.  260.  The  re- 
lief stands  upon  the  general  principle  ap- 
plying to  all  the  varieties  of  relations  in 
which  dominion  may  be  exercised  by  one 
person  over  another.  Smith  ▼.  Kay,  7  H.  L. 
Cas.  750;  Tate  v.  Williamson,  L.  R.  2  Gh.  61. 

In  Talbott  v.  Bedford,  21  Ky.  Law  Rep. 
897,  63  S.  W.  294,  a  mother,  after  she  be- 
came mentally  and  physically  Infirm,  con- 
veyed to  her  two  sons,  who  resided  wlQi  her, 
and  largely  attended  to  her  business,  her 
farm  on  which  she  resided  and  the  personal 
property  thereon.  In  consideration  of  love 
and  affection,  and  that  they  would  support 
her  during  her  life.  The  deed  disposed  of 
her  property  in  a  manner  different  from 
her  declared  Intention  when  her  mental  and 
physical  condition  were  better;  and  about 
the  time  the  deed  was  made  she  expressed 
a  prejudice  against  her  other  children  with 
whom  she  had  always  theretofore  been  on 
good  terms.  The  court  cancried  the  deed, 
holding  that  the  evidence  of  the  prejudice 
against  her  other  children  was  sufficient  to 
authorize  the  Inference  that  It  had  been  en- 
gendered by  the  other  children. 

In  Koger  v.  Koger,  92  S.  W.  961,  29  Ky. 
Law  Rep.  235,  It  was  held  that  the  unrea- 
sonable and  unnatural  disposition  of  the 
grantor's  estate  by  a  deed,  taken  .in  connec- 
tion with  his  age,  his  mental  and  physical 
Infirmities,  left  little  room  for  doubt  that 
the  grantor  would  not  have  made  such  a 
disposition  of  his  estate  if  he  had  been  com- 
petent to  understand  the  nature  of  the  trans- 
action, and  left  to  the  exercise  of  his  own 
Judgment;  and  the  fact  that  the  grantor 
had  stated  to  a  number  of  witnesses  prior 
to  the  making  of  the  deed  that  he  intended 
to  make  a  different  disposition  of  his  prop- 
erty was  cited  as  evidence  of  undue  Influ- 
ence. In  that  case  the  court  said:  "It  Is 
extremely  difficult  to  show  by  evidence  the 
exercise  of  fraud  or  undue  Influence,  and  in 
almost  every  case  where  these  questions  arise 
they  must  be  established,  if  at  all,  by  the 
drramstances." 

In  McElwaln  v.  Russell,  12  S.  W.  777,  11 
Ky.  Law  Rep.  649,  a  deed  made  by  a  par- 
alytic, 55  years  old,  to  his  physician  10  days 
before  the  death  of  the  patient,  was  canceled. 

Smith  V.  Snowden,  96  Ky.  32,  27  S.  W.  855, 
16  Ky.  Law  Rep.  353,  was  an  action  to  set 
aside  a  conveyance  by  parents,  who  were  70 
years  old,  and  Illiterate,  to  two  of  their  chil- 
dren who  lived  with  them.  The  court  said: 
"In  the  case  under  consideration  the  grantors 
were  old.  Ignorant,  and  enfeebled  by  dis- 
ease; the  grantees  were  vigorous,  aggres- 
sive, and  already  in  charge  of  the  persons 
and  the  property  of  the  grantors.  We  may 
say  in  general  that  when  such  a  relation 


exists  the  person  obtaining  the  benefit  must 
show,  by  the  clearest  evidence,  that  the  trans- 
action was  freely  and  volnntairily  entered  in- 
to, and  devoid  of  inequitable  incidents." 

In  Best  V.  House,  113  S.  W.  849,  the  court 
emphasized,  in  the  following  language,  the 
fact  that  It  requires  a  greater  mental  capaci- 
ty to  make  a  deed  than  it  does  to  make  a 
will:  "Appellants'  counsel  concede  that  he 
might  Iiave  had  capacity  sufficient  to  make 
a  valid  VTlU  at  the  date  of  the  conveyance, 
but  contend  that  he  did  not  have  to  make  a 
deed,  and  cite  many  cases  showing  that  it 
requires  more  mental  capacity  to  make  a 
deed  than  it  does  to  make  a  wllL  The  cases 
in  effect  hold  that  a  vendor  must  have  mental 
strength  and  understanding  to  compete  with 
his  business  antagonist  and  to  protect  his 
own  interest;  but  the  testator  has  no  an- 
tagonist to  meet,  and  Is  not  called  on  to  con- 
sider whether  or  not  he  will  be  benefited  or 
Injured  by  the  act  in  which  he  is  engaged; 
that  the  ordinary  business  affairs  of  life 
involve  a  contest  of  reason,  Judgment,  ex- 
perience, and  the  exercise  of  mental  powers 
not  necessary  to  the  testamentary  disposi- 
tion of  property.  See  Bramel  v.  Bramel,  101 
Ky.  76,  39  S.  W.  620  [18  Ky.  Law  Rep.  10r4], 
American  &  English  Ency.  of  Law,  vol.  28, 
p.  74,  and  Ring  v.  Lawles,  190  IlL  520,  60 
N.  E.  881." 

Perhaps  one  of  the  best  statements  of  the 
rule  governing  such  cases  is  to  be  found  In 
the  late  case  of  Hoeb  v.  Maschlnot,  140  Ky. 
330,  131  S.  W.  23,  where  this  court  said: 
"Where  there  exists  between  two  persons 
a  relation  of  confidence  and  trust,  by  which 
one  exerts  such  an  Influence  over  the  Judg- 
ment of  the  other  as  to  subvert  the  latter's 
will  and  independence,  a  conveyance  by  the 
latter  to  the  former  will  be  set  aside  as  fraud- 
ulent upon  seasonable  complaint  Whether 
such  Influence  was  exerted  is  a  question  of 
fact  to  be  determined  from  the  circumstances. 
Ehrldence  of  the  fact  may  consist  of  such  re- 
lationship of  blood,  or  consanguinity,  or  as 
attorney  and  client,  guardian  and  ward, 
physician  and  patient,  and  the  like;  and, 
when  such  relationship  is  shown,  and  a  vol- 
untary conveyance  beneficial  to  the  grantee, 
the  burden  of  proving  that  In  that  transaction 
the  other  mind  acted  freely,  of  its  own  voli- 
tion, is  on  the  person  benefited,  or  the  convey- 
ance will  be  set  aside.  Smith  v.  Snowden, 
96  Ky.  32  [27  S.  W.  855,  16  Ky.  Law  Rep. 
353];  Maze's  Ex'r  v.  Maze  [99  S.  W.  336],  30 
Ky.  Law  Rep.  679.  The  reason  of  the  rule 
is,  it  is  not  customary  for  people  to  give 
away  their  property,  particularly  to  stran- 
gers In  blood.  It  is  also  known  that  one  who 
has  the  entire  confidence  of  another  can 
Induce  the  latter  to  do  with  his  property, 
that  which  a  stranger  could  not  Everyday 
observation  Is  full  of  incidents  of  overreach- 
ing of  that  character.  Such  abuse  of  con- 
fidence is  In  law  a  fraud." 

In  Johnson  v.  Stonestreet,  66  S.  W.  621. 
23  Ky.  Law  Rep.  2102,  a  deed  made  by  a  man 
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80  years  of  age  to  a  person  with  wbom  be 
lived,  conveying  real  estate  worth  from  $2,- 
600  to  13,000,  In  consideration  of  the  gran- 
tee's undertaking  that  he  wonld  support  the 
grantor  for  the  remainder  of  his  life,  was 
canceled,  although  the  grantor  was  not  shown 
to  have  been  of  unsound  mind.  .  In  that  case 
the  court  said:  "Under  all  the  facts  and  cir- 
cumstances we  conclude  that  the  contract 
Is  an  unconscionable  bargain  obtained  by  ap- 
pellant; and,  as  no  ties  of  blood,  or  even 
long  friendship,  are  shown  to  have  existed, 
the  chancellor,  looking  at  all  the  facts  and 
surroundings,  was  authorized  to  reach  the 
conclusion  that  the  contract  and  deed  were 
obtained  by  undue  influence.  Proof  of  such 
facts  is  generally  circumstantial  from  the 
very  nature  of  the  case,  and  we  are  of  the 
opinion  that  the  facts  and  the  circumstances 
shown  in  the  proof  here  are  sufficient  to  sus- 
tain the  Judgment  and  decree  of  annulment 
and  cancellation  of  the  deed." 

In  Bozarth  t.  Banister,  143  Ky.  476,  136 
S.  W.  902,  it  was  held  that  where  the  grantee 
is  the  son  of  the  grantor,  who  is  enfeebled 
with  age  and  lives  with  him,  and  has  his  con- 
fidence, only  slight  evidence  of  undue  in- 
fluence is  necessary  to  authorize  the  setting 
aside  of  the  deed  on  that  ground.  See,  also. 
Hall  v.  Orme,  146  Ky.  467,  142  S.  W.  1077. 

[2]  Ordinarily,  the  burden  of  proving  actu- 
al fraud  is  on  the  party  alleging  It;  but, 
where  fraud,  implied  from  the  fiduciary  or 
confidential  relation  of  the  parties,  is  charged, 
the  burden  Is  on  the  person  against  whom 
the  complaint  Is  made  to  show  the  fairness 
of  the  transaction.  Shacklette  v.  Goodall,  151 
Ky.  20,  151  S.  W.  23. 

[3]  Furthermore,  it  will  be  observed  in 
this  case  that  the  consideration  for  the  deed 
to  appellant  was  practically  nothing,  in  view 
of  the  clearly  apparent  fact  that  Edwards 
was  upon  his  deathbed  at  the  time  the  con- 
tract was  made,  and  could  not  possibly  live 
longer  than  a  few  days  or  weeks  at  most 
This  fact,  taken  in  connection  with  the  other 
circumstances  attending  the  transaction,  ful- 
ly Justified  the  chancellor  in  canceling  the 
contract 

It  is  contended  by  appellant  that  the 
weight  of  the  testimony  is  with  him,  and 
that  It  has  not  been  shown  tliat  Edwards  was 
incapable  of  making  the  contract,  or  that 
undue  Influence  had  been  exercised  in  its 
procurement  But  in  cases  of  this  character 
the  burden  is  upon  the  party  who  has  ob- 
tained the  advantage,  and  the  verbal  testi- 
mony of  witnesses  must  be  considered  In  con- 
nection with  the  facts  and  attending  cir- 
cumstances which  surround  the  transaction; 
and,  when  the  facts  of  thla  case  are  con- 
sidered, there  Is  no  escape  from  the  conclu- 
sion that  Edwards  was  in  no  condition  to 
transact  business,  much  less  to  make  a  con- 
tract disposing  of  his  entire  estate.  It  was 
only  four  days  after  he  had  been  stricken 


with  paralysis,  and  less  than  two  weeks  be- 
fore his  deatti. 

[4]  If,  however,  we  should  be  in  doubt  as 
to  fliiB  conclusion,  we  would  nevertheless  be 
slow  in  setting  aislde  the  Judgment  of  the 
chancellor  upon  a  question  of  fact  The  rule 
is  that  where  the  evidence  is  conflicting,  and 
the  court  is  not  convinced  that  the  chancel- 
lor has  erred  to  the  prejudice  of  the  substan- 
tial rights  of  the  appellant,  or  has  merely  a 
doubt  as  to  the  correctness  of  the  Judgment, 
it  will  not  be  disturbed.  Byassee  v.  Evans, 
143  Ky.  416,  136  S.  W.  857;  Klrkpatrick's 
Ex'r  V.  Rehkopf ,  144  Ky.  134,  187  8.  W.  862 ; 
Wathen  v.  Wathen,  149  Ky.  605,  149  8.  W. 
902;  Norris  v.  Isaacs,  149  Ky.  709,  149  8.  W. 
991;  Bond  v.  Bond,  150  Ky.  392,  150  S.  W. 
363;  Salmon  v.  Martin,  166  Ky.  309,  160  S. 
W.  1058. 

Judgment  affirmed. 


COOK&JBLLICO  COAL  CO.  ▼.  BICHABD- 
SON'S ADM'X. 
(Court  of  Appeals  of  Kentucky.    Dec.  19, 1913.) 

1.  Mastkb  and  Servant  (|  96*)— Iitjubixs  to 
Skbvant— Neoliqence. 

In  an  action  for  the  death  of  a  servant  a 
recovery  cannot  be  had  upon  bare  proof  of  the 
master's  negligence  and  the  injuir  to  the  serv- 
ant, but  it  18  necessary  to  show  that  the  injury 
was  the  natural  and  proximate  result  of  the  neg- 
ligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  157.  158,  162;  Dec.  Dig. 
§  06.»] 

2.  Mabtek  and  Servant   ({  276*)— Injubies 
TO  Servant— Actions— JuBT  Qttestion. 

In  an  action  for  the  death  of  a  servant  ev- 
idence of  the  master's  negligence  in  failing  to 
fjpoperly  support  the  roof  of  a  mine  and  in  al- 
owine  one  of  the  props  to  be  taken  from  near 
the  place  of  the  accident  held  insufficient  to  go 
to  the  jury  to  show  that  his  negligence  was  the 
proximate  cause  of  the  injury. 
[Ed.  Note. — For  other  cases,  see  Master  and 


Servant,  Cent  Dig.  H  950-952,  954,  959,  970, 
976:   Dec.  Dig.  g  ^6.*] 

3.  Master  and  Servant  (|  217*)— Irjitbies 

to  Servant— Cabb  of  Master. 

While  a  mining  company  is  liable  for  tfye 
death  of  a  miner  caused  by  a  fall  of  rock  from 
the  roof  of  the  place  of  work,  if  the  place  was 
not  timbered  owing  to  the  negligence  of  its  in- 
spection officers,  yet  if  the  miner's  own  work 
made  the  room  dangerous  and,  knowing  of  the 
danger,  he  remained  therein,  he  assumed  the  risk, 
and  no  recovery  can  be  had  against  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent   Dig.  {{  574-600;    Dec  Dig.  S 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Ed  Richardson's  Administratrix 
against  the  Cooke-Jelllco  Coal  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Tye  &  Slier,  of  Williamsburg,  for  appellant 
H.  C.  GllUs,  B.  B.  Snyder,  and  J.  B.  Snyder, 
all  of  Williamsburg,  for  appellee. 

CLAT,  C.  Kd  Richardson,  a  coal  miner.  In 
the  employ  of  the  Cooke-Jelllco  Coal  Com- 


•For  atber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  SarlM  ft  Rap'r  IndazM 
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pany,  was  struck  by  a  falling  rock  and  kill- 
ed. In  this  action  for  damages  against  the 
coal  company,  his  administratrix  recovered 
a  rerdict  and  Judgment  for  $2,500.  The  coal 
company  appeals. 

Plaintiff  based  her  cause  of  action  on  the 
failure  of  the  defendant  to  use  ordinary  care 
to  furnish  decedent  a  reasonably  safe  place 
In  which  to  work.  In  this  connection  she 
relied  on  four  spedflc  acts  of  negligence ;  (1) 
The  negligent  planning,  surveying,  and  ex- 
cavation of  the  mine ;  (2)  failure  to  Inspect ; 
(3)  failure  to  cross-timber;  <4)  the  removal 
of  a  prop  set  by  decedent 

Richardson  was  a  miner  of  several  years' 
experience.  He  had  not  only  worked  in  de- 
fendant's mine  for  a  number  of  years  but 
had  acted  as  foreman  for  another  mine  for 
about  ten  months.  At  the  time  of  the  ac- 
cident he  was  working  in  a  room  neck  which 
had  been  driven  about  20  feet  4  inches  from 
the  entry.  The  room  neck  was  10  feet  4 
inches  wide  at  the  esntry  and  8  feet  5  Inches 
wide  at  the  face  of  the  coal.  Ahead  of  him 
was  a  solid  block  of  coal  about  300  feet  in 
length.  On  the  right  of  the  room  neck  was 
a  block  of  coal  from  26  to  30  feet  wide.  Ac- 
cording to  the  evidence  for  plaintiff,  the 
block  of  coal  on  the  left  of  the  room  neck 
bad  been  "gobbed  out"  on  the  far  side  and 
had  been  filled  In  with  rocks  and  debris.  At 
the  beginning  of  the  entry  this  block  was  only 
12  feet  wide.  It  appears,  however,  that  this 
block  gradually  widened  as  it  extended  back, 
and  at  a  point  opposite  the  end  of  the  room 
neck  was  about  72  feet  wide.  The  entries 
were  indicated  on  the  map.  The  room  necks 
and  rooms  were  not  located  on  the  map,  but 
their  location  was  left  to  be  determined  by 
the  mine  foreman  to  the  best  advantage.  In 
locating  the  room  necks  the  mine  foreman 
made  no  measurements.  Plaintiff  further 
proved  by  two  witnesses  that  a  stump  12 
feet  wide  was  not  sufllclent  for  safety,  as  it 
would  not  afford  proper  support  for  the  roof. 
Prior  to  the  accident  Richardson  had  fired 
three  shots  in  the  coal.  He  had  loaded  and 
removed  the  coal  shot  down  from  under  the 
rock.  The  rock  that  struck  decedent  was  7 
feet  4  inches  long  and  7  feet  2  Inches  wide. 
It  reached  almost  from  one  rib  to  the  other 
and  extended  right  up  to  within  a  short  dis- 
tance from  the  face  of  the  coal.  Near  the 
face  of  the  coal  the  rock  was  thin,  tapering 
down  to  a  feather  edge.  When  it  reached  a 
point  about  4  feet  from  the  face,  it  was  a 
foot  thick.  It  then  tapered  down  to  another 
feather  edge  to  a  point  where  it  reached  a 
small  hill  seam. 

On  the  Saturday  preceding  the  Tuesday  on 
which  Richardson  was  killed,  Charles  Cox,  a 
track  layer,  removed  from  the  room  neck  a 
small  prop.  This  prop  was  about  6  feet  from 
the  entry  and  about  8  feet  from  the  edge  of 
the  rock  that  felL  He  knocked  the  prop  out 
with  a  small  hammer.  It  had  been  about 
three  days  since  the  mine  foreman  was  in 
the  room  neck.    When  he  was  there  he  did 


not  see  the  prop  removed  by  Cox.  Two  of 
plaintiff's  vTltnesses  testified  that  the  removal 
of  this  prop  might  have  caused  the  rode  to 
fall,  while  another  of  piaintifTs  witnesses 
testified  that  it  would  not  have  had  any 
effect  on  the  other  place.  Tliere  was  also 
testimony  to  .the  effect  that  it  is  the  duty  of 
the  miner  to  set  timbers  when  be  widens  a 
room,  and  also  the  duty  of  the  miner  to  set 
props,  while  in  the  case  of  a  neck  before  it 
is  widened  It  is  the  duty  of  the  company. 
It  is  the  duty  of  the  mine  foreman  to  watch 
for  these  places  and  see  that  they  are  tim- 
bered. 

According  to  the  evidence  for  the  defend- 
ant, the  accident  happened  in  the  room  neck 
at  a  place  20  or  25  feet  from  where  the  pil- 
lar on  the  left  had  been  gobbed  out.  The 
pillar  on  the  left  was  entirely  sufficient  to 
support  the  roof  of  the  mine,  and  further- 
more the  fact  that  the  pillar  on  the  left  had 
been  gobbed  out,  even  if  Insufficient  to  sup- 
port the  roof  at  that  point,  had  no  effect 
whatever  on  the  roof  at  the  place  where 
Richardson  was  killed.  Defendant  also 
proved  by  a  number  of  witnesses  that  the 
removal  of  the  prop  8  feet  from  the  rock 
could  in  no  way  have  affected  the  roof  at 
the  place  where  the  rock  fell.  It  was  further 
shown  that  it  was  decedent's  duty,  after  re- 
moving the  coal  from  under  the  rock,  to  sound 
the  roof  for  the  purpose  of  ascertalng  wheth- 
er It  was  drummy  or  solid.  While  it  was  the 
foreman's  duty  to  have  the  room  necks  cross- 
timbered  if  he  knew  of  their  condition,  it 
was  also  the  duty  of  the  miner  to  apprise 
him  of  this  fact,  and  the  latter,  who  was 
digging  the  coal  and  removing  the  support 
from  the  roof,  had  a  better  opportunity  to 
know  of  its  condition  than  the  mine  fore- 
man, who  had  the  whole  mine  to  look  after. 
Several  witnesses  for  the  defendant  also 
testified  that  the  accident  was  not  due  to  a 
sag  or  squeeze  in  the  mine  at  that  time,  nor 
had  there  been  any  sag  or  squeeze  since  that 
time. 

The  court  told  the  Jury  in  substance:  (1) 
That  it  was  the  duty  of  the  defendant  to  use 
ordinary  care  to  provide  and  furnish  plain- 
tiff's decedent  a  reasonably  safe  place  in 
which  to  work;  (2)  it  was  the  duty  of  the 
defendant  to  inspect  or  cause  to  be  inspected, 
by  Its  mine  foreman,  superintendent,  or 
other  competent  person,  its  entries  and  work- 
ing places,  including  that  in  which  plaintiff's 
decedent  was  killed,  and  to  use  ordinary  care 
to  keep  and  maintain  such  place  in  such  con- 
dition as  to  be  free  from  loose,  overhanging 
slate  or  rock;  (3)  it  was  the  duty  of  the  de- 
fendant company  to  support  with  crossbeams 
any  and  all  loose  or  overhanging  slate^  If 
any,  which  could  not  be  taken  down  or  re- 
moved is  the  room  neck  in  which  plaintiff's 
decedent  was  assigned  to  work,  and  which 
loose,  overhanging  slate  was  known  to  the 
defendant  company,  its  officers  or  agents^  or 
by  the  exercise  of  ordinary  care  could  have 
been  known  to  it  or  them;  (4)  it  was  the  dutv 
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of  the  defendant  company  to  80  plan,  lay 
out,  and  drive  its  entries,  rooms,  room  necks, 
and  other  openings  and  passageways  as  to 
leave  at  regnilar  intervals  sufficient  pillars  of 
coal  In  their  natural  bed  to  support  the  roof 
of  the  mine  and  to  render  same  reasonably 
safe,  and  if  they  believed  from  the  evidence 
that  decedent,  Trhile  engaged  in  driving  the 
room  neck  mentioned  in  the  evidence,  and 
while  exercising  ordinary  care  for  his  own 
safety,  was  killed  by  rock  or  slate  falling 
from  the  roof  of  the  room  neck,  which  fall 
of  rock  or  slate  was  the  direct  and  proximate 
jresnlt  of  the  carelessness  or  negligence  of  the 
company  in  falling  to  perform  any  one  of  the 
aforementioned  duties,  and  that  the  danger- 
ous and  unsafe  condition  of  the  room  neck, 
If  it  was  dangerous  or  unsafe,  was  known  to 
the  defendant,  its  officers  or  agents,  or  by 
the  .  exercise  of  ordinary  care  could  have 
been  known  to  them,  and  was  unknown  to 
the  decedent,  and  could  not  have  been  known 
to  him  by  the  exercise  of  ordinary  care,  then 
the  law  was  for  the  plaintiff  and  the  jury 
should  so  find.  After  giving  the  converse  of 
this  instruction  and  the  measure  of  damages 
and  defining  ordinary  care  and  negligence, 
the  court  also  gave  the  usual  Instruction  on 
contributory  negligence. 

[1,2]  We  have  repeatedly  held  that  In  an 
action  such  as  this  it  is  not  sufficient  for  the 
plaintiff  merely  to  prove  negligence  and  in- 
jury, but  that  it  is  necessary  to  show  that 
the  proven  injury  was  the  natural  and  proxi- 
mate result  of  the  proven  negligence.  C, 
N.  O.  &  T.  P.  Ky.  Co.  v.  Zachary's  Adm'r, 
106  S.  W.  842,  32  Ky.  Lew  Rep.  680 ;  Stuart's 
Adm'r  t.  N.,  C.  &  St.  U  By.  Co.,  146  Ky. 
131,  142  S.  W.  232.  Under  this  rule,  the 
evidence  on  the  question  of  the  removal  of 
the  prop  and  on  the  further  question  of  the 
insufficiency  of  the  pillars  to  support  the  roof 
«f  the  mine  did  not  authorize  the  submission 
of  the  case  to  the  jury. 

On  the  question  of  the  removal  of  the  prop 
the  evidence  is  to  the  effect  that  the  prop 
was  small  and  was  so  insecurely  fastened 
that  It  could  be  knocked  out  with  a  small 
hammer.  Furthermore  the  prop  was  seven 
or  eight  feet  from  the  edge  of  the  rock  that 
fell,  and  between  the  prop  and  the  rock  was 
a  small  hill  seam.  .The  prop  was  removed 
on  Saturday.  The  accident  took  place  on 
Tuesday.  No  witness  stated  that  the  removal 
of  this  prop  caused  the  roof  to  fall.  One 
witness  stated  that  "it  might  have";  another 
witness  said  "it  could  have."  It  was  incum- 
bent upon  plaintiff  to  show  that  the  fall  of 
the  roof  was  the  natural  and  probable  result 
of  the  removal  of  the  prop.  Mere  conjecture 
Is  not  proof,  especially  when  the  undisputed 
facts  show  the  contrary.  There  was  no  evl- 
-dence  of  a  sag  or  squeeze.  A  large  rock  fell 
from  the  roof.  The  break  stopi)ed  at  the  hill 
seam  between  the  prop  and  the  rock,  and  the 
prop  was  seven  or  eight  feet  from  the  rock. 
Under  these  circumstances,  the  removal  of 


the  prop  could  not  have  caused  the  rock  to 
fall. 

Un  the  question  of  the  insufficiency  of  the 
pillars,  the  evidence  is  as  follows:  In  front 
of  the  room  neck  was  a  solid  block  of  coal 
about  30Q  feet  in  width.  On  the  right-hand 
side  was  a  pillar  of  the  approved  size.  On 
the  left-hand  side  the  pUlar  was  only  12  feet 
at  the  entry  but  gradually  widened  to  about 
72  feet  at  a  point  opposite  the  end  of  the 
room  neck.  On  the  far  side  of  this  pillar 
there  was  a  gobbed  out  place.  There  was 
not  only  no  evidence  showing  a  squeeze  or 
sag  in  the  mountain  at  the  time  of  the  in- 
jury, but  there  was  no  evidence  of  a  sag  or 
a  squeeze  even  at  the  time  of  the  trial.  Had 
the*  pillar  on  the  left-hand  side  been  insuffi- 
cient, it  would'  have  been  crushed  had  the 
mountain  taken  weight  No  such  condition 
is  shown.  While  there  was  testimony  tend- 
ing to  show  that  a  pillar  12  feet  wide  was 
insufficient  to  support  the  roof,  there  was 
no  evidence  tending  to  show  that  the  in- 
sufficiency of  the  pillar  at  this  point  had 
caused  the  roof  of  the  entry  some  20  or  25 
feet  away  to  fall.  That  being  true,  the  ques- 
tion of  the  insufficiency  of  the  pillar  should 
not  have  been  submitted  to  the  jury. 

[3]  As  to  the  duty  of  Inspection  and  cross- 
timbering,  a  different  question  is  presented. 
The  facts  of  this  case  differ  from  those  in 
Smith's  Adm'r  v.  North  JelUco  Coal  Co.,  131 
Ky.  197,  114  S.  W.  785,  28  L.  R.  A.  (N.  S.) 
1266.  In  that  case  there  was  a  "rotten  top." 
Smith  was  engaged  in  cutting  coal  with  a 
machine.  It  was  his  duty  to  call  for  props. 
Immediately  after  cutting  out  a  block  of 
coal,  the  roof  fell.  There  was  no  proof  con- 
ducing to  show  that  it  was  the  duty  of  the 
foreman  of  the  mine  to  Inspect  the  place 
where  Smith  was  at  work  in  order  to  see 
whether  or  not  it  was  in  a  reasonably  safe 
condition.  Nor  was  there  any  proof  that 
after  the  blodt  of  coal  was  cut  out  the  fore- 
man, in  the  exercise  of  ordinary  care,  could 
have  ascertained  that  cross-timbering  was 
practicable  and  necessary.  In  the  present 
case  it  is  affirmatively  shown  that  it  was 
not  only  the  duty  of  the  defendant  to  cross- 
timber  the  neck  where  plaintiff  was  at  work, 
after  being  informed  that  cross-timbering 
was  necessary,  but  to  inspect  the  room  neck 
for  the  purpose  of  ascertaining  whether  or 
not  cross-timbering  was  practicable  and  nec- 
essary and,  if  practicable  and  necessary,  to 
have  the  cross-timbering  done.  It  was  also 
made  to  appear  that  the  foreman  had  not 
been  In  the  room  neck  for  two  or  three  days, 
and  there  are  certain  physical  facts  from 
which  it  could  be  reasonably  inferred  that 
some  time  had  elapsed  between  the  removal 
of  the  coal  and  the  falling  of  the  rock,  and 
that  ordinary  care  in  insi)ecting  the  room 
neck  would  have  disclosed  conditions  show- 
ing the  necessity  for  cross-timbering  in  or- 
der to  render  the  place  where  decedent  was 
at  work  reasonably  safe.  Under  these  cir- 
cumstances the  question  was  for  the  jury. 
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On  another  trial  the  court  will  Instruct 
the  Jury  as  follows: 

(1)  It  was  the  duty  of  the  defendant's 
foreman  to  use  ordinary  care  to  cross-timber 
the  neck  where  decedent  was  at  work ;  and 
If  you  believe  from  the  evidence  that,  after 
the  decedent  removed  the  coal  from  the  place 
where  he  was  at  work,  the  condition  of  the 
roof  was  such  as  to  render  It  practicable  and 
necessary  to  cross-timber  the  place  In  order 
to  make  It  reasonably  safe  for  plaintiff  to 
work  there,  and  this  condition,  If  it  did  ex- 
ist, could  have  been  known  to  the  foreman 
by  the  exercise  of  ordinary  care  on  his  part 
In  Inspecting  the  place  where  decedent  was 
at  work,  and  he  failed  to  exercise  such  care, 
and  by  reason  of  such  failure,  if  any,  the 
decedent,  while  exercising  ordinary  care  for 
his  own  safety,  was  Injured  and  killed,  you 
will  find  for  the  plaintiff.  Unless  you  so  be- 
lieve you  will  find  for  the  defendant. 

(2)  If  the  decedent,  by  the  work  he  did, 
made  the  place  dangerous,  and  he  knew  the 
danger,  or  by  ordinary  care  In  the  discharge 
of  his  duties  should  have  known  it,  and  with 
this  knowledge  he  continued  at  work,  he  took 
the  risk,  and  you  should  find  for  the  defend- 
ant 

In  addition  to  the  foregoing  instruction  the 
court  will  give  other  instructions  defining 
ordinary  care  and  fixing  the  measure  of 
damages. 

Judgment  reversed,  and  cause  remanded 
tor  new  trial  consistent  with  this  opinion. 


COMPTON  et  aL  v.  MOORE  et  alf 
(Court  of  Appeals  of  Kentucky.    Dec.  19,  191S.) 

1.  Wills  (J  614*)— Constbuction— Natdbe  of 
Estates  and  Interests  Cheated. 

A  will  in  which  testatrix  provided  that  her 
niece  should  have  the  control  of  her  property, 
that  the  rents  and  profits  should  not  be  alienated 
from  her  except  in  the  event  of  her  marriage, 
when  she  should  share  equally  with  her  three 
brothers,  and  that  at  the  death  of  any  one  of  the 
four  the  others  should  Inherit  the  life  interest 
until  the  last  one,  was  not  so  uncertain  and 
ambitruona  that  the  meaning  could  not  be  ascer- 
tained; bnt  the  purpose  was  to  devise  to  the 
niece  a  life  estate  and  thereafter  to  the  three 
brothers  a  joint  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1393-1416;    Dec  Dig.  {  614.*] 

2.  Wilis  (6  229*)— Actions  to  Detebuine  Va- 
UDiTT— Pbbsons  Who  Mat  Attack. 

Where  testatrix  devised  life  estates  in  her 
property  and  the  remainder  over  to  a  church,  a 
question  raised  by  her  heirs,  that  the  remainder 
to  the  church  was  void,  was  not  academic,  since, 
if  it  were  void,  the  heirs  would  inherit 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  K  650-554 ;    Dec.  Dig.  {  229.*] 

8.  Wills  ((  229*)— Actions  to  Detebkink 
Validitt- Pebsonb  Who  Mat  Attack. 
Though  escheat  statutes,  since  they  are  de- 
igned to  take  from  corporations  property  there- 
tofore lawfully  acquired,  must  provide  for  a 
forfeiture,  and  the  state,  being  the  party  in  in- 
terest alone  can  enforce  the  forfeiture,  yet  as 
Ky.  St  I  319,  prohibiting  any  church  from  tak- 
ing or  holding  exceeding  60  acres  of  land,  ia 


not  an  escheat  statute,  hut  u  mortmain,  amce  it 
prohibits  the  aoquiaition,  the  heirs  of  a  testatrix. 
who  had  devised  300  acres  Co  a  church,  could 
raise  the  question,  as  they,  and  not  the  state, 
were  the  parties  in  interest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S{  650-^54 ;    Dec.  Dig.  {  229.*] 

4.  Constitutional  IiAW  (I  205*)- REUOiotrs 
Societies  ({  2*)— Class  Legislation. 

Ky.  St  {  31U,  probibiting  any  church  or 
society  of  Christians  from  taking  or  holding  ex- 
ceeding 50  acres  of  land,  applies  to  all  religious 
organizations  of  whatever  faith,  and  not  to  soci- 
eties of  Christians  only,  and  hence  is  not  dis- 
criminatory against  Christians. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  <{  691-424;  Dec.  Dig.  | 
2«5;»  ^ligions  Societies,  Cent  Dig.  i  24;  I>e<-. 

Appeal  from  Circuit  Court,  lAercer  Connty. 

Action  by  J.  W.  Compton  and  others 
against  Irene  Moore  and  others.  £^m  a 
Judgment  sustaining  defendants'  demurrer, 
plaintiffs  appeaL     Reversed  and  remanded. 

Jay  W.  Harlan  and  Emmett  V.  Puryear, 
both  of  Danville,  for  appellants.  Jolua  T. 
Shelby,  of  Lexington,  and  James  T.  Wilson 
and  B.  F.  Roach,  both  of  Harrodsbnrg,  for 
appellees. 

TURNER,  J.  In  1910  Mrs.  Rebecca  Taylor 
Harlan  died  a  resident  of  Mercer  connty; 
thereafter  In  April,  1910,  her  will,  together 
with  several  codicils,  was  probated  in  the 
county  court  of  that  county.  The  will  and 
codicils,  written  wholly  by  her,  are  in  full, 
as  follows: 

"I,  Rebecca  (Jenkie)  Taylor  Harlan,  declare 
this  my  last  will,  revoking  any  other  made 
at  any  time  by  me. 

"I  wish  my  executor  to  hold  my  farm  and 
bouse  in  which  I  now  live,  until  all  my  Just 
debts  are  paid  from  rents  of  said  property. 

"I  give  to  my  niece  Irene  Moore  all  my 
furniture,  Jewelry,  silver  and  china  to  be 
hers  absolutely. 

"I  give  my  books  to  my  nephew  Mead 
Moore. 

"The  house  in  wliich  I  now  live  and  my 
farm  in  Boyle  county  given  me  by  my  son 
Wellington  Harlan,  I  leave  in  the  care  of  and 
under  the  control  of  my  niece  Irene  Moore, 
in  whom  I  Iiave  every  confidence.  I  feel  tliat 
I  am  carrying  out  the  wishes  of  my  husband 
and  children  in  doing  this — the  rents  must 
not  be  alienated  from  her  except  in  so  far 
as  I  shall  state  in  a  private  paper  to  her. 

"In  the  event  of  her  marriage  or  death  the 
income  from  said  property  is  to  be  divided 
among  my  nephews,  William  Moore,  Meade 
Moore,  Harlan  Moore.  In  case  of  her  mar^ 
rlage  she  will  share  with  them  the  income 
from  the  aforesaid  property.  At  the  death 
of  any  one  of  these  four  heirs,  the  other 
three  inherit  the  life  interest  until  the  last 
one.  At  the  death  of  the  last  one  of  these 
four  above  named  heirs,  the  property  Is 
to  pass  Into  the  control  of  persons  named  by 
my  above  named  heirs,  for  the  use  of  tli» 
Protestant  Episcopal  Church  in  Harrodsbnrg, 


•For  other  dues  see  same  topic  and  BsctlOD  NUMBER  la  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indae> 
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Kentucky,  to  become  absolutely  tbe  property 
of  the  Protestant  Episcopal  Cburcb  to  be 
used  for  the  benefit  of  this  parish. 

"Any  attempt  to  set  aside  any  of  the  pro- 
visions of  my  will  must  be  resisted  by  my 
executor. 

"I  name  as  my  executor  Frank  P.  James 
who  has  so  kindly  and  efficiently  managed 
my  business  affairs.  He  to  act  without  se- 
curity. Rebecca  Taylor  Harlan. 

"May  8th,  1898. 

"As  I  do  not  feel  able  to  rewrite  my  will 
I  add  this  codicil  that  I  may  diange  one 
portion  of  said  will.  The  house  in  which  I 
now  live  can  be  sold  If  it  is  necessary,  I 
leave  it  to  my  niece  Irene  Moore  to  decide — 
If  said  property  is  sold,  two  hundred  and 
fifty  dollars  must  be  given  to  the  Episcopal 
Church  in  Harrodsburg,  Kentucky.  I  leave 
to  my  niece  Irene  Moore  the  disposal  of  the 
remainder.  Bebecca  Taylor  Harlan. 

"Harrodsburg,  Kentucky,  November  3rd, 
1909. 

"The  property  I  leave  to  my  niece  Irene 
Moore  during  her  life,  I  wish  her  to  have 
and  control  whether  she  marries  or  not,  this 
I  would  Incorporate  in  the  body  of  my  will 
if  1  was  now  able  to  re-write  my  will.  She 
Is  and  has  always  been  to  me  more  like  a 
child  than  a  niece. 

"Rebecca  Taylor  Harlan. 

"Harrodsburg,  Kentucky,  February  14th, 
1910, 

"Fifty  dollars  at  each  recurring  Christmas 
must  be  given  to  my  nephews.  W.  J.  Moore, 
fifty  dollars.  At  each  recurring  Christmas 
must  be  given  to  my  nephew  Mead  Moore, 
these  small  bequests  I  make  to  my  nephews 
must  prove  in  a  very  slight  degree  my  appre- 
ciation of  their  kind  thoughts  of  me  this  sea- 
son. Rebecca  Taylor  Harlan. 

"Harrodsburg,  Ky.  Feby.  14th,  1910." 

In  May,  1911,  the  appellants  Compton  and 
Maddox,  heirs  at  law  of  Mrs.  Harlan,  filed 
this  action  against  her  executor  and  devisees, 
alleging  in  the  first  paragraph  of  their  peti- 
tion that  the  provisions  of  tbe  will  were  so 
uncertain,  ambiguous,  and  confused  that  it 
could  not  be  ascertained  from  them  what 
was  the  meaning  of  the  testatrix,  and  praying 
that  the  same  be  declared  null  and  void  for 
that  reason.  In  the  second  paragraph  of  the 
petition  they  seek  to  have  declared  null  and 
void  the  devise  in  remainder  to  the  church, 
because,  as  alleged,  It  is  void  under  the  provi- 
sions of  section  319  of  the  Kentucky  Stat- 
utes; the  allegation  being  that  the  farm  re- 
ferred to  in  the  will  embraces  300  or  400 
acres  in  Boyle  county,  Ky.  To  the  petition 
the  executor  and  devisee,  Irene  Moore,  and 
the  Episcopal  Church,  each  demurred,  and 
the  lower  court  sustained  each  of  their  de- 
murrers, whereupon  the  plaintiffs  declined 
to  plead  further,  and  the  petition  was  dis- 
missed, and  they  have  appealed. 

Whether  that  action  of  the  lower  court  was 
correct  involves  the  determination  of  these 
questions:  (1)  Are  the  provisions  of  the  will 


so  confused,  amblgnoua,  and  uncertain  as 
that  its  meaning  may  not  be  fairly  ascertain- 
ed? (2)  Is  the  question  raised  by  the  plain- 
tiffs purely  an  academic  one,  and  can  the 
court,  if  the  devise  over  to  the  church  is 
void,  grant  them  any  present  relief?  (3) 
Can  the  heirs  at  law  raise  the  question  of 
the  validity  of  the  devise  over  to  the  church, 
or  must  that  question  be  raised  In  a  direct 
proceeding  by  the  state?  (4)  Is  section  319 
of  the  Kentucky  Statutes  discriminatory  and 
therefore  unconstitutional? 

[1  ]  A  careful  reading  of  the  will  and  codi- 
cils is  convincing  that  the  first  question'  made 
by  appellants  cannot  be  sustained.  While 
she  does  not  In  terms  give  a  life  estate  to 
her  niece  and  three 'nephews,  she  expressly 
leaves  the  property  in  the  care  and  control 
of  Irene  Moore,  and  provides  that  the  rents 
must  not  be  alienated  from  her  except  in  the 
event  of  her  marriage,  when  she  shall,  with 
her  three  brothers,  share  the  income  there- 
from. The  provision  that  in  the  event  of  the 
marriage  of  Irene  Moore  the  income  from  the 
property  is  to  be  divided  between  her  and 
her  three  brothers,  and  the  further  provision 
that  at  the  death  of  any  one  of  these  four 
"the  other  three  inherit  the  life  interest  until 
the  last  one,"  is  conclusive  that  she  Intended 
each  one  of  them  to  have  a  life  estate  down 
to  the  last  survivor  of  the  four.  This  con- 
clusion is  strengthened  by  the  facts:  (1) 
That  she  did  not  undertake  to  devise  the 
property  to  the  church  until  after  the  death 
of  the  last  of  these  four,  at  which  time  she 
provided  that  it  was  to  become  abaolutelv 
the  property  of  the  church;  and  (2)  in  the 
second  codicil  she  refers  to  it  as  "the  proper- 
ty I  leave  to  Irene  Moore  during  her  life." 

There  seems  no  reason  to  doubt  from  the 
context  of  these  instruments  that  it  was 
plainly  the  purpose,  first,  to  give  Irene  Moore 
a  life  estate  In  the  property  devised,  and 
thereafter  to  give  her  said  three  named  neph- 
ews a  Joint  life  estate  therein,  the  survivor 
among  them  to  liave  a  life  estate  in  the 
whole. 

[2]  That  the  question  made  by  appellants  is 
purely  an  academic  one  because  of  the  alleged 
fact  that  the  court  could  grant  them  no  pres- 
ent relief,  if  It  should  be  decided  that  the 
devise  over  to  the  church  was  void,  is  "un- 
tenable. App^lants  are  the  heirs  at  law 
of  the  testatrix,  and,  if  the  devise  over  to 
the  church  is  void,  the  testatrix,  save  as  to 
the  life  estates  referred  to,  died  intestate  as 
to  the  remainder  Interest  in  this  property, 
and,  if  she  so  died  intestate,  then  appellants 
as  her  heirs  at  law  Inherit  an  interest  la  it, 
and  that  interest,  while  the  enjoyment  of  it 
is  postponed,  is  a  present  vested  Interest, 
and  one  which  they  may  sell  and  convey  at 
any  time,  and  realize  upon. 

[3]  Section  319  of  the  Kentucky  Statutes 
is  as  follows:  "No  church  or  society  of  Chris- 
tians shall  be  capable  of  taking  or  holding 
the  title,  legal  or  equitable,  to  exceeding  fifty 
acres  of  ground;  but  may  acquire  and  bold 
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that  qnantitT  for  the  purpose  of  erectlog 
thereon  houses  of  public  worship,  public  In- 
struction, parsonage,  or  graveyard." 

It  is  the  contention  of  appellee  that  under 
the  terms  of  this  statute,  even  though  the 
church  is  incapable  of  taking  or  holding  the 
title  to  this  property,  the  question  can  only 
be  raised  in  a  direct  proceeding  by  the  state 
for  that  purpose,  and  dtes  LoulsTiUe  School 
Board  v.  King,  i27  Ky.  824,  107  S.  W.  247, 
32  Ky.  Law  Rep.  687,  15  L.  R.  A.  (N.  S.)  379, 
Miller  v.  Flemlngsburg  Turnpike  Co.,  109  ECy. 
475,  69  S.  W.  512,  22  Ky.  Law  Rep.  1039,  and 
Krell-French  Piano  Co.  v.  Dengler,  145  Ky. 
202,  140  S.  W.  168,  as  upholding  this  view. 

The  Louisville  School  Board  Case  was 
where  the  board,  under  the  provision  of  a 
statute  that  property  in  the  city  of  Louis- 
ville which  was  escheated  to  the  state  should 
be  vested  in  the  school  board  for  the  benefit 
of  the  schools  in  that  city,  sought  to  recover 
certain  property  which  had  been  held  by  a 
Louisville  banking  company  for  a  longer 
period  than  allowed  by  the  statute,  but  which 
had,  after  the  expiration  of  the  statutory 
period,  and  before  any  proceeding  by  the 
commonwealth  to  escheat  It,  been  sold  and 
conveyed;  and  the  court  in  that  case  only 
held  that,  if  a  corporation  does  hold  land  in 
the  face  of  the  prohibition  of  the  escheat 
statute,  the  title  will  be  good  as  against  the 
state  until  it  is  invalidated  in  a  direct  pro- 
ceeding by  the  state  for  that  purpose. 

The  case  of  Ifiller  v.  Flemlngsburg  Turn- 
pike Co.,  109  Ky.  475,  59  S.  W.  512,  22  Ky. 
Law  Rep.  1039,  was  where  a  vendor  of  a 
tract  of  land  to  a  turnpike  company  songht 
to  recover  the  same,  after  the  company  had 
discontinued  the  use  of  the  road,  under  the 
provisions  of  a  statute  that  such  property 
should  revert  to  the  original  owner;  and 
there  the  court  held  that,  inasmuch  as  the 
land  had  been  actually  sold  and  conveyed  by 
the  owner  to  the  company,  and  had  not  been 
acquired  by  it  by  condemnation  proceedings, 
the  grantor  could  not  recover,  and  the  title 
of  the  company  was  valid  until  assailed  by  di- 
rect proceeding  for  that  purpose. 

In  the  case  of  Krell-French  Piano  Co.  v. 
Dengler,  145  Ky.  202,  140  S.  W.  168,  it  was 
merely  held  that,  where  one  sells  stock  in 
one'corporation  to  another  corporation  which 
is  Incapable  imder  the  law  of  acquiring  it, 
the  seller  cannot  thereafter  raise  the  ques- 
tion of  the  buyer's  lack  of  power  to  buy. 

But  all  of  these  questions  are  essentially 
different  from  the  one  confronting  us  here. 
E;scheat  statutes  always  provide  for  forfeit- 
ure of  title  to  the  commonwealth  or  some  sub- 
division of  It;  that  is,  when  a  corporation 
or  individual  holds  property  which  under 
the  law  it  has  no  right  to  bold,  the  title 
thereto  shall  vest  and  be  in  th^  common- 
wealth. From  the  very  nature  of  these  stat- 
utes, no  one  can  enforce  them  except  the 
commonwealth,  because  it  alone  la  authorized 
to  assert  title. 

But  in  this  case  we  are  dealing  with  an 


essentially  dlffer«it  kind  of  statute;  it  no- 
where provides  for  any  forfeiture  or  escheat, 
but  in  unmistakable  language  provides  that 
the  class  of  societies  therein  named  shall 
neither  take  nor  hold  title  to  real  estate  in 
excess  of  50  acres.  It  has  none  of  the  char- 
acteristics of  an  escheat  statute;  it  is,  on 
the  contrary,  a  mortmain  statute,  prohibiting' 
in  express  terms  the  acquisition  by  the  so- 
cieties named  of  the  title  to  any  real  estate 
in  excess  of  the  prescribed  number  of  acres. 
Escheat  statutes  are  designed  to  take  from 
corporations  the  title  to  lands  theretofore 
lawfully  held,  but  which  have  been  held  for 
a  longer  period  than  allowed  by  law  and  in 
violation  of  law;  the  mortmain  statutes  are 
designated  to  prevent  acquisition  of  land  by 
corporations  in  violation  of  law.  Ebcheat 
statutes  from  their  very  nature  must  pro- 
vide for  forfeitures;  in  mortmain  statutes 
which  are  intended  to  prevent  ocguiMtionpt 
lands  there  is  no  necessity  for  a  forfeiture 
provision.  The  state  under  an  escheat  stat- 
ute is  the  party  in  interest,  and  of  course  it 
alone  can  go  into  court,  and  demand  a  for- 
feiture; but  in  this  case,  where  we  are  deal- 
ing with  mortmain  statutes  which  positively 
prohibit  the  church  from  taking  the  title  to 
this  property,  but  which  provide  for  no  for- 
feiture to  the  state,  the  real  parties  in  in- 
terest are  the  heirs  at  law  of  the  testatrix, 
who  will  take  it  by  inheritance  if  the  de- 
vise is  void. 

The  case  of  Kinney  v.  Kinney's  Adm'x,  86 
Ky.  610,  6  8.  W.  593,  9  Ky.  Law  Rep.  753, 
was  where  the  heirs  at  law  of  a  decedent 
undertook  to  have  a  deVise  declared  invalid 
under  the  terms  of  the  same  statute;  but 
the  court  in  that  case  held  that  the  devise 
was  to  the  church  in  trust  to  be  applied  to  a 
charitable  purpose,  and  not  for  its  own  use. 
and  was  not  therefore  within  the  t&nsiB  of 
the  statutory  prohibition.  It  is  significant, 
however,  in  that  case  the  question  was  not 
raised  as  to  the  power  of  the  heirs  at  law 
to  make  that  question,  and,  if  it  ever  oc- 
curred to  the  attorneys  or  to  the  court,  there 
is  nothing  in  the  opinion  to  disclose  it;  but 
the  court  did  in  fact  dispose  of  the  case  on 
its  merits,  and  thereby  inferentially  at  least 
recognized  the  right  of  the  heirs  at  law  to 
raise  the  question.  In  re  McGraw  Eistate, 
111  N.  Y.  66,  19  N-  E.  233,  2  L.  B.  A.  387; 
St.  Peter's  Roman  Catholic  Church  v.  Ger- 
main, 104  111.  440;  Church  of  Redemption  v. 
Grace  Church,  68  N.  T.  570;  De  Camp  v. 
Dobbins,  31  N.  J.  Eq.  671;  Belts  v.  Betts, 
4  Abb.  N.  O.  (N.  T.)  317. 

[4]  The  remaining  question  is  whether  or 
not  the  statute  is  discriminatory  against 
churches  or  societies  of  Christians,  and  there- 
fore void.  Counsel  for  the  church  interprets 
the  language  of  this  section  to  apply  to  Chris- 
tian churches  or  societies  of  Christians  only, 
and  argues  that,  inasmuch  as  it  is  not  appli- 
cable to  societies  of  Buddhists,  Mohammedans, 
or  Jews,  it  is  discriminatory  against  Christian 
churches   and   organizations,    and   void.     It 
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may  be  well  doubted  wbether,  when  this  en- 
actment was  first  made  In  Kentucky — near- 
ly a  century  ago — there  was  any  religious 
organization  In  this  state  other  than  Chrls- 
tlans;  there  can  be  no  doubt  that  It  was  In- 
tmded,  and  has  been  at  all  times  intended, 
to  apply  to  all  churches  and  religious  socl- 
ettes.  It  would  be  a  startling  thing  to  in- 
terpret a  statute  of  Kentuclcy  to  be  discrim- 
inatory against  churches  and  societies  of 
Christians  when  05  per  cent,  of  the  people 
of  the  state  belong  to  or  affiliate  with  church- 
es of  that  faith.  On  this  question  it  is  like- 
wise significant  that  In  the  Kinney  Case  the 
question  never  occurred  to  either  the  court 
or  counsel. 

The  question  having  been  passed  upon  by 
demurrer  In  the  lower  court,  and  it  not  ap- 
pearing In  the  record  what  real  estate  the 
church  now  owns,  or  whether  It  desires  to 
use,  when  it  may  get  possession  hereafter, 
any  part  of  the  real  estate  devised  up  to  the 
limit  of  50  acres  for  the  purposes  set  forth 
In  the  statute,  we  expressly  withhold  an  ex- 
pression of  an  opinion  as  to  what  it  may 
take. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed  for  further  proceedings  consistent 
herewith. 


CHRISTIAN-TODD    TELEPHONE    CO.    Y. 

COMMONWEALTH,    For    Use    of 

CHRISTIAN  COUNTY,  et  aL 

(Court    of   Appeals    of   Kentucky.      Dec.    19, 
1913.) 

1.  COKPOSATIONS  ({  381*)— POWBB  TO  REGU- 
LATE. 

Power  to  grant  a  franchise  to  a  corpora- 
tion carries  with  it  the  power  to  impose  such 
reasonable  regulations  as  to  its  exercise  as 
will  effectuate  the  purposes  for  which  it  Is 
granted. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ||  1573,  1578 ;  Dec.  Dig. '  ( 
891.»!| 

2.  Fbanchises  (I  2*)— Property  Right— 
Conditions. 

Grant  of  a  franchise  being  in  the  nature 
of  a  vested  property  right,  it  is  subject  to  the 
performance  of  conditions  and  duties  imposed 
on  the  grantee. 

[ESd.  Note. — For  other  cases,  see  Franchises, 
Cent  Dig.  i  2;    Dec.  Dig.  §  2.*] 

3.  CONSTITnTIO'NAL   LAW    (§    63*)— HiGHWATS 

(J      165*)— Regulations— Power— Delega- 
tion. 

The  Legislature,  except  as  restrained  by 
the  Constitntion,  may  assume  or  regain  con- 
trol and  superrisjon  of  the  public  lugbways  of 
the  state,  either  in  whole  or  in  part,  and  such 
power  may  be  delegated  by  the  Legislature  to  a 
subdivision  of  the  state  or  governmental  in- 
strumentality like  the  fiscal  court  of  a  county. 
[E<d.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  M  108-114 ;  Dec  Dig. 
i  63*;    Highways,  Dec.  Dig.  i  165.*] 

4.  Telegbafhb  and  Telephones  (|  10*) — 
CoTJNTT  Highways— Use— Necessitt  of 
FBANcHiSE—SxATnTEs— Construction. 

Ky.  St  §  4306,  confers  on  the  fiscal  conrt 
of  each  county  general  supervision  of  the  pub- 


lic roads  and  authorizes  it  to  prescribe  neces- 
sary regulations  for  repairing  die  same  and 
for  the  proper  management  thereof;  and  sec- 
tion 4679b  provides  that  telepbone  companies 
shall  have  a  right  to  construct  and  operate  tde- 
phone  lines  through  any  public  lands  of  the  state 
and  along  public  bighwaja,  provided  tliat  their 
fixtures  shall  not  interfere  with  traveL  Held, 
that  section  4679b  did  not  give  to  a  telephone 
company  the  right  to  construct  and  operate 
its  line  aloDg_  the  highways  of  a  county  with- 
out first  acquiring,  by  purchase  from  the  coun- 
ty, a  franchise  for  that  purpose,  as  required 
by  Const  {  164,  declaring  that  no  county  shall 
grant  a  franchise  for  more  than  20  years  nor 
except  by  sale  to  the  highest  bidder  after  ad- 
vertisement etc. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  6;    Dec.  Dig.  { 

6.  BjGHWATS    (i    166*)— OCCUPIKD    Obound— 

Title. 

The  title  to  ground  occupied  by  a  public 
road_  is  in  the  adjacent  landowners,  subject  to 
public  use,  to  Whom  the  possession  would  re- 
vert if  the  road  were  abandoned,  and  the  con- 
trol of  such  roads,  given  the  fiscal  courts  by 
Ky.  St  {  4306,  is  a  property  right  for  the  use 
of  the  counties  and  the  public,  of  which  they 
cannot  be  deprived  without  their  consent  ex- 
cept by  express  legislative  authority. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Dec.  Dig.  I  165.*] 

6.  Telegraphs  and  Telephones   (§  10*)   — 
Use  of  Highways — Payment  of  Coupensa- 

TI0?l. 

Under  Const  |  164,  providing  that  no 
county  shall  grant  a  franchise  except  by  sale 
to  the  highest  bidder  after  due  advertisement 
a  telephone  company  cannot  construct  and 
maintam  its  line  along  the  highways  of  a  coun- 
ty without  first  making  compensation  therefor 
by  bidding  for  a  franchise. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  6;    Dec  Dig.  i 

7.  Mandamus  (|  98*)— Refusal  to  Grant- 
Remedy. 

Where  a  telephone  company  desires  to  con- 
struct and  maintain  its  line  along  the  highways 
of  a  coanty  as  authorized  by  Ky.  St  {  4679b, 
and  the  fiscal  court  arbitrarily  refuses  to  of- 
fer for  sale  a  franchise  granting  such  right, 
the  telephone  company  can  compel  such  ac- 
tion by  mandamus  as  authorized  by  Civ.  Code 
Prac  I  474. 

[Ed.  Note. — For  other  cases,^see  Mandamus, 
Cent  Dig.  §S  142,  149;    Dec  Dig.  §  98.*] 

8.  Telegraphs  and  Tei.epitones  (8  26*)— Con- 
struction—Franchises— Requlationb. 

The  fiscal  court  of  a  county  being  author- 
ized to  prohibit  the  use  of  the  highways  for  the 
operation  of  a  telephone  line  without  the  own- 
er having  first  purchased  a  franchise  to  use 
ttie  highways,  the  court  was  authorized  not  only 
to  designate  where  and  the  manner  in  which 
the  poles  and  wires  should  be  located  on  and 
across  the  roads  but  it  was  also  authorized  to 
impose,  as  conditions,  regulations  affecting 
rates  and  restrictions  to  prevent  discrimina- 
tion, etc. 

[Ed.  Note.— For  other  cases,  see  Telegrapb.s 
and  Telephones,  CentDig.  1 14;  DecDig.  {  20.*] 

Appeal  from  Circuit  Court,  Christian 
County. 

Suit  by  the  Commonwealth,  for  the  use  of 
Christian  County,  and  by  Christian  County 
against  the  Christlan-Todd  Teleph6ne  Com- 
pany. Injunction  granted,  and  defendant  ap- 
peals.   On  defendant's  motion  to  dissolve  an 
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Injunction  restralnUiK  defendant  from  main- 
taining, operating,  or  constrnctlng  Its  tele- 
phone poles  and  lines  on  or  across  the  public 
roads  of  the  county  and  requiring  removal 
thereof.    Denied. 

Alexander  P.  Humphrey,  of  Louisville, 
Hunt  Chlpley,  of  Atlanta,  Ga.,  Hunter,  Wood 
&  Son,  of  Hopklnsvllle,  Wm.  I*  Granbery,  of 
MashvlUe,  Tenn.,  and  Humphrey,  Mlddleton  & 
Humphrey,  of  Louisville,  for  appellant  John 
C.  Duffy,  of  HopUnsvllle,  for  appellees. 

SETTLE,  J.  This  case  Is  before  us  on  a 
motion  of  the  Chrlstlan-Xodd  Telephone  Com- 
pany to  dissolve  an  Injunction  granted  by 
the  circuit  court  whereby  It  Is  prevented 
from  maintaining,  operating,  or  constructing 
Its  telephone  poles  and  lines  upon  or  across 
the  public  roads  of  ChrlBtian  county  and  re- 
quired to  remove  them  therefrom.  The  facts 
out  of  which  the  controversy  arose  are  ad- 
mitted, and  they  as  fully  appear  from  the 
record,  as  If  presented  by  proof. 

The  single  question  to  be  decided  Is:  Has 
the  telephone  company  the  right  to  occupy 
the  public  roads  of  Christian  county,  with  Its 
poles  and  wires,  without  a  franchise?  It  is 
Insisted  for  the  county  that,  under  the  Con- 
stitution and  statutes  of  the  state,  the  tele- 
phone company,  in  order  to  entitle  It  to  oc- 
cupy with  Its  poles  and  lines  the  public 
roads  of  the  county,  must  first  obtain,  by 
purchase,  from  the  fiscal  court  a  franchise. 
On  the  other  hand,  it  Is  conceded  by  the  tel- 
ephone company  that  the  fiscal  court  has 
the  power  and  authority  to  reasonably  des- 
ignate where,  and  the  manner  In  which,  its 
poles  and  wires  shall  be  located  upon  and 
across  the  public  roads;  but  It  denies  the 
right  of  the  fiscal  court  to  absolutely  exclude 
Its  poles  and  wires  from  the  public  roads  un- 
less and  until  a  franchise  has  been  secured 
for  such  use  from  the  fiscal  court. 

In  order  that  the  situation  anterior  to  the 
Issuance  of  the  Injunction  may  be  under- 
stood, It  should  be  stated  that  the  Christian- 
Todd  Telephone  Company  was  formed  by  a 
merger  or  consolidation  of  the  Cumberland 
Telephone  &  Telegraph  Company,  the  Hop- 
klnsvllle Home  Telephone  Company,  and  the 
Pembroke  Home  Telephone  Company.  None 
of  these  constituent  companies  ever  obtained 
or  owned  a  franchise  to  occupy  the  highways 
of  Christian  county  with  its  poles  or  wires. 
One  of  them,  the  Hopklnsvllle  Home  Tele- 
phone Company,  did,  however,  prior  to  the 
merger,  procure  of  the  fiscal  court  a  permit  to 
erect  its  poles  and  lines  In  the  highways  un- 
der certain  regulations  set  forth  in  an  order 
of  that  court;  but  for  this  permit  no  con- 
sideration was  paid,  and  it  was  revoked  by 
the  fiscal  court  after  the  consolidation  of  the 
three  telephone  companies. 

On  January  7,  1913,  at  a  regular  term  of 
the  fiscal  court  of  Christian  county,  the  fol- 
lowing order  was  entered:  "Whereas  the 
Cumberland  Telephone  Comitany,  the  Hop- 
klnsvllle Home  Telephone  Company,  and  the 


Pembroke  Home  Telephone  Company,  each 
formerly  doing  a  telephone  buslneas  in  this 
county  and  recently  consolidated  under  the 
name  of  the  Christian-Todd  Telephone  Cont' 
pany,  have  each  and  all  failed  and  refused  to 
remove  their  poles  outside  of  those  portions 
of  the  roads  used  by  the  public  for  travel 
and  outside  of  the  valleys  and  ditches  along 
said  roads,  so  as  not  to  Interfere  with  the 
maintenance  and  repair  of  said  public  roads 
at  various  places,  when  ordered  to  do  so  by 
this  court  and  the  officers  of  this  county;  and 
whereas,  the  said  consolidation  of  the  said 
telephone  companies  using  and  occupying  the 
public  roads  of  Christian  county  and  the 
rights  of  way  thereof  have  been  followed  by 
advance  in  the  rates  charged  for  the  service 
on  said  lines  ao  using  and  occupying  same, 
and  discrimination  in  the  rat^es  charged  to 
various  patrons  along  the  said  public  roads 
of  this  county  outside  of  Incorporated  cities 
and  towns:  It  Is  therefore  ordered  by  this 
court  that  any  permission,  privilege,  or  con- 
sent. If  any,  heretofore  granted  or  given  by 
this  court  to  either  of  said  telephone  com- 
panies to  use  the  public  roads  of  this  county 
or  any  part  of  the  rights  of  way  thereof,  or 
to  occupy  the  same  with  their  poles  and 
wires  in  the  telephone  business,  Is  hereby 
revoked,  recalled,  and  set  aside  and  held  to 
be  void  and  no  longer  binding  on  this  court. 
And  it  is  further  ordered  that  a  frandiise  to 
use,  operate,  and  maintain  telephone  lines 
along  and  across  the  public  roads  of  this 
county  and  along  the  rights  of  way  thereof 
be  sold  by  this  court  at  public  outcry  to  the 
highest  and  best  bidder  to  erect  and  maintain 
a  system  of  telephone  poles  and  wires  along 
the  public  roads  of  this  county  and  the  rights 
of  way  thereof  for  a  period  of  20  years  from 
the  date  of  sale  and  purchase  of  same,  with 
such  restrictions  and  regulations  as  to  the 
place  of  erection,  maintenance,  and  operation 
of  same  along  said  public  roads  and  rights  of 
way  thereof,  and  providing  free  service 
through  this  county  fixing  rates  to  be  charg- 
ed therefor,  with  such  other  regulaQons  and 
restrictions  as  to  prevent  discrimination,  etc.. 
as  this  court  may  deem  reasonable  and  Just. 
And  it  is  further  ordered  that  the  county  at- 
torney prepare  and  submit  such  a  franchise 
for  the  consideration  of  this  court  at  its  next 
meeting  and  to  be  sold  as  heretofore  ordered. 
The  said  telephone  company,  all  other  per- 
sons, and  the  public  are  Invited  to  have 
representatives  before  this  court  at  its  next 
meeting  to  discuss  the  said  franchise,  its 
regulations  and  restrictions  as  to  rates,  eta 
And  this  cause'  is  continued  for  such  purpose 
to  the  next  term  of  court" 

Upon  receiving  notice  of  this  order  the 
Chrlstlan-Todd  Telephone  Company,  by  a 
written  communication  addressed  to  the  fis- 
cal court,  recognized  its  right  to  have  chang- 
ed such  telephone  poles  as  might  be  found  to 
obstruct  the  highways,  expressed  its  wllllng- 
nees  to  change  the  location  of  same  and  to 
pay  the  expense  of  so  doing,  and  requested 
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the  fiscal  court  to  appoint  a  representative  to 
go  over  the  highways  with  a  like  representa- 
tive of  the  telephone  company  and  designate 
euch  changes  in  the  location  of  the  telephone 
company's  poles  and  wires  as  might  be  deem- 
ed necessary,  but  the  request  contained  in  the 
communication  was  not  complied  with  by 
the  fiscal  court  Shortly  after  the  entering 
of  the  order  of  January  7,  1913,  a  telephone 
franchise,  after  due  advertisement,  was  of- 
fered for  sale  at  public  auction  by  the  fiscal 
court,  but  neither  the  Christlan-Todd  Tele- 
phone Company  nor  any  other  telephone 
company  appeared  at  the  time  and  place  of 
sale  or  made  a  bid  for  tlie  franchise.  In 
March  following,  this  action  was  brought  by 
order  of  the  fiscal  court,  and  the  injunction 
prayed  therein  against  the  Chrlstlan-Todd 
Telephone  Company  was  granted  by  the  cir- 
cuit court,  after  hearing  the  evidbnce  intro- 
duced by  the  parties  for  and  against  its  is- 
suance. 

It  Is  manifest  that  the  bone  of  contention 
in  this  case  is  the  attempt  of  the  fiscal  court 
to  restrict  the  power  of  the  Christian-Todd 
Telephone  Company,  resulting  from  its  ab- 
sorption of  all  other  competing  telephone 
companies  in  Christian  county,  in  the  mat- 
ter of  increasing  the  charges  for  the  use  of 
Its  lines  by  the  pubUc  to  an  unreasonable  or 
exorbitant  extent,  for  if  the  fiscal  Wurt  can 
compel  the  telephone  company  to  purchase  a 
franchise  as  a  condition  precedent  to  its  use 
of  the  pnblic  roads  of  the  county  by  its  poles 
and  lines,  it  can,  by  the  terms  of  the  fran- 
dilse.  Impose  such  reasonable  regulations  as 
to  rates  as  will  protect  the  public  against 
the  monopoly  the  latter  seems  to  have  ac- 
quired. It  is  equally  patent  that  the  tele- 
phone company  has  not  been  deterred  from 
obtaining  the  franchise  on  account  of  its 
cost,  which,  in  view  of  its  advantage  over 
other  telephone  companies  from  being  al- 
ready in  possession  of  the  highways,  would 
be  insignificant,  but  because  of  the  restric- 
tions the  franchise  would  impose  upon  its 
business  in  the  matter  of  regulating  rates. 

[1,2]  We  understand  the  authorities  to  be 
In  accord  In  holding  that  the  power  to  grant 
a  franchise  carries  with  it  the  power  to  im- 
pose such  reasonable  regulations  as  to  its 
exercise  as  will  effectuate  the  purposes  for 
which  It  is  granted.  This  is  necessarily  so, 
because,  a  grant  of  a  franchise  being  in  the 
nature  of  a  vested  right  of  property,  it  Is  sub- 
ject to  the  performance  of  conditions  and 
duties  on  the  part  of  the  grantee.  The  fol- 
lowing excerpt  from,  the  opinion  in  Moberly 
▼.  Richmond  Telephone  Co.,  126  Ky.  369,  103 
S.  W.  714,  31  Ky.  Law  Rep.  783,  wUl  iUus- 
trate  our  meaning:  "The  dty  may  annex 
any  lawful  condition  to  the  exercise  of  the 
franchise  which  becomes  a  part  of  the  con- 
tract under  which  it  Is  thenceforth  used. 
And  we  think  It  was  competent  for  the  city 
to  provide,  as  a  condition  of  the  franchise, 
that  the  rates  to  citizens  should  not  exceed 
the  schedule  fixed  in  the  ordinance  or  any 
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future  ordinance."  To  the  same  effect  is  City 
of  Louisville  V.  Louisville  Home  Telephone 
Co.,  149  Ky.  234,  148  S.  W.  13.  In  the  opin- 
ion. In  quoting  from  Joyce  on  Franchises,  i 
342,  it  is  said:  "  'So  it  is  declared  that  it  has 
never  been  doubted  that  the  legislative  au- 
thority, in  making  a  grant  of  a  corporate 
franchise,  can  prescribe  such  terms  and  such 
conditions  for  its  acceptance  and  for  its  en- 
joyment as  it  shall  deem  best,  not  incon- 
sistent with  constitutional  limitations.  The 
manner  of  enjoying  the  franchise,  its  life,  its 
scope,  are  all  subjects  of  legislative  control.' 
In  section  348  it  is  further  said :  'If  a  dty 
grant  a  franchise  to  a  corporation  for  a  term 
authorized  by  law,  and  the  conditions  thereof 
are  accepted,  the  same  constitutes  a  contract 
between  the  parties,  the  violation  of  which 
is  the  subject  of  litigation  in  an  ordinary 
proceeding.' "  Chicago  General  Ry.  Co.  v.  City 
of  Chicago,  176  IlL  253,  52  N.  E.  880,  66  L. 
R.  A.  959,  68  Am.  St  Rep.  188. 

We  now  come  to  the  consideration  of  the 
primary  question:  Must  the  Christian-Todd 
Telephone  Company  obtain  of  the  fiscal  court 
of  Christian  county  a  franchise  to  entitle  it 
to  occupy,  with  its  poles  and  lines,  the  public 
roads  of  the  county?  It  is  insisted  for  the 
telephone  company  that  the  fiscal  court  is 
without  power  to  grant  such  a  franchise,  and 
that  the  Legislature,  by  section  4679b,  Ken- 
tucky Statutes,  has  granted  to  telephone  com- 
panies the  use  of  the  highways,  outside  of 
cities  and  towns,  subject  only  to  the  power 
in  the  fiscal  court  to  prescribe  certain  police 
regulations  in  the  matter  of  designating 
where  and  how  the  place  and  lines  should  be 
located. 

[3]  It  is  undoubtedly  true  that  the  Legisla- 
ture may,  except  aa  restrained  by  the  Consti- 
tution, assume  or  regain  control  and  super- 
vision, in  whole  or  in  part,  of  the  public 
roads  of  the  state.  And  it  is  likewise  true 
that  such  power  may  be  delegated  by  the 
Legislature  to  a  subdivision  of  the  state  oc 
governmental  instrumentality  like  the  fiscal 
court,  if  there  be  nothing  In  the  Constitution 
to  prevent  it 

[4]  But  does  section  4679b  give  the  tele- 
phone company  the  independent  right  to  occu- 
py the  public  roads  of  Christian  county  with 
its  poles  and  wires,  subject  only  to  police 
regulation  by  the  fiscal  court  as  to  where 
and  how  they  shall  be  placed?  That  sec- 
tion provides:  "That  any  telephone  company 
chartered  and  incorporated  under  the  laws 
of  this  or  any  other  state,  partnership  or  in- 
dividual, shall,  upon  making  just  compensa- 
tion as  hereinafter  provided,  have  the  right 
to  construct,  maintain  and  operate  telephone 
lines  through  any  public  lands  of  this  state 
and  on  and  across  and  along  all  public  roads 
and  turnpikes,  and  across  and  under  any 
navigable  waters  and  on  and  across  the  land 
of  any  person:  Provided,  that  fixtures  of 
said  company  shall  not  interfere  with  the 
travel  on  or  along  said  roads,  nor  obstruct 
the  navigation  of  said  waters.    If  such  tele- 
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pbone  company,  partnership  or  individual, 
cannot  obtain  the  right  of  way  by  contract, 
companies,  partnerships  or  individuals  may 
proceed  to  institute  condemnation  proceed- 
ings to  obtain  the  desired  right  of  way,  which 
proceedings  shall  be  substantially  the  same 
as  are  provided  in  chapter  125a  (section 
4679a,  Kentucky  Statutes),  in  respect  to  pro- 
ceedings to  acquire  the  right  of  way  for  tele- 
graph companies.  The  provisions  of  this  act 
shall  not  apply  to  any  incorporated  town 
or  city."  The  provlsioiis  of  this  section  are 
much  like  those  of  section  4679a  with  re- 
spect to  telegraph  companies;  practically  the 
only  difference  being  ttiat  by  the  latter  sec- 
tion telegraph  companies  are  given  the  right 
to  condemn  railroad  rights  of  way  but  not 
the  property  of  individuals.  On  the  other 
band,  telephone  companies  are  given  the 
right  to  condemn  the  property  of  individuals 
but  are  not  given  the  right  to  condemn  rail- 
road rights  of  way.  In  this  connection,  sec- 
tion 4S06,  Kentucky  Statutes,  should  also  be 
considered.  It  provides:  "The  fiscal  court 
of  each  county  shall  have  general  charge  and 
supervision  of  the  public  roads  and  bridges 
therein,  and  shall  prescribe  necessary  rules 
and  r^^ations  for  repairing  and  keeping 
same  In  order,  and  for  the  proper  manage- 
ment of  all  roads  and  bridges  in  such  coun- 
ty under  and  aubject  to  the  provisions  of 
this  act  The  public  roads  shall  be  main- 
tained, either  by  taxation  or  by  hands  allot- 
ted to  work  thereon  [or  both]  in  the  discre- 
tion of  the  fiscal  court  of  the  respective  coun- 
ties, as  hereinafter  provided." 

[C]  Properly  speaking,  the  title  to  the 
ground  occupied  by  a  public  road  remains  in 
the  adjacent  landowners,  subject  to  the  pub- 
lic use,  to  whom  the  possession  would  revert 
If  the  road  should  be  abandoned.  So  it  would 
not  be  wide  of  the  mark  to  say  that  the  con- 
trol of  the  public  roads  given  the  fiscal  courts 
by  section  4306  is  a  property  right  for  the 
■  use  of  the  coimties  and  the  public,  of  which 
they  cannot  be  deprived  without  their  con- 
sent, except  by  express  legislative  authority. 

In  our  opinion,  the  right  claimed  for  the 
telephone  company  is  not  to  be  found  In 
section  4679b.  The  right  it  confers  upon 
any  telephone  company  to  construct,  main- 
tain, and  operate  its  telephone  lines  through 
"any  public  lands  of  this  state  on  and  across 
and  along  all  public  roads  and  turnpikes, 
and  across  and  under  any  navigable  waters, 
and  on  and  across  the  land  of  any  person" 
is  predicated  upon  its  first  making  Just 
compensation  for  the  use  to  be  made  of 
same. 

[•]  In  the  event  such  compensation  can- 
not be  agreed  upon,  the  condemnation  pro- 
ceedings provided  for  in  the  section  must, 
where  applicable,  be  resorted  to  1^  the  tele- 
phone company.  And  If  It  be  true,  as  in- 
sisted  for  the  telephone  company,  that  such 
condemnation  proceedings  can  only  apply  as 
to  the  making  of  compensation  to  a  private 
individual  for  the  use  to  be  made  of  his 


land  by  the  telephone  company's  poles  and 
wires,  that  fact  would  not  relieve  the  com- 
pany  of  the  necessity  of  comiieiisating  the 
state  and  the  county  to  which  such  condem- 
nation proceedings  may  not  apply,  for  the 
use  of  the  lands  of  the  former  and  the  pub- 
lic roads  of  the  latter,  in  the  erection  and 
maintenance  of  its  poles  and  wires.  The  re- 
quirement of  the  section  Is  that,  in  any  event. 
Just  compensation  must  be  made  for  the  use 
the  telephone  company  makes  of  the  prop- 
erty of  others,  unless  the  right  to  such  com- 
pensation be  relinquished,  which,  so  far  as 
the  fiscal  court  Is  concerned,  cannot  be  done. 
Its  consent  to  the  use  of  the  public  roads  of 
the  county  by  the  poles  and  wires  of  a  tele- 
phone company  can  be  given  only  by  the 
granting  of  a  franchise;  and,  as  the  fran- 
chise must  be  sold,  the  compensation  which 
the  section,  supra,  requires  the  telephone 
company  to  pay  the  fiscal  court  for  its  use  of 
the  public  roads  of  the  county  is  derived 
through  the  sale  of  the  franchise,  which 
must  be  made  at  public  auction,  and  after 
due  advertisement,  to  the  highest  and  best 
bidder.  All  this  is  provided  for  and  re- 
quired by  section  164  of  the  Constitution, 
which  declares:  "No  county,  dty,  town,  tax- 
ing district  or  other  municipality  shall  be 
authorized  or  permitted  to  grant  any  fran- 
chise or  privilege,  or  make  any  contract  In 
reference  thereto,  for  a  term  exceeding  twen- 
ty years.  Before  granting  such  franchise 
or  privilege  for  a  term  of  years,  such  mu- 
nicipality shall  first,  after  due  advertise- 
ment, receive  bids  therefor  publicly,  and 
award  the  same  to  the  highest  and  best 
bidder;  but  it  shall  have  the  right  to  re- 
ject any  or  all  bids.  This  section  shall  not 
apply  to  a  trunk  railway." 

We  may,  for  the  purposes  at  hand,  con- 
cede the  correctness  of  the  contention  made 
by  counsel  for  the  telephone  company 
that  section  4679b,  Kentucky  Statutes,  does 
not  contemplate  condemnation  proceedings 
against  the  state  in  obtaining  the  right  to 
erect  poles  and  lines  upon  or  over  public 
lands  owned  by  It,  and  likewise  that  con- 
demnation proceedings  will  not  lie  against 
the  county  or  fiscal  court  in  obtaining  the 
right  to  ocupy  the  public  roads  of  the  coun- 
ty with  Its  poles  and  lines;  yet  these  facts 
do  not  relieve  the  telephone  company  of  the 
necessity  of  compensating  them  for  the  use 
to  which  it  would  put  the  lands  of  the  one 
or  the  highways  of  the  other.  The  state 
cannot  be  sued  without  legislative  authority; 
and,  if  the  statute  has  given  no  means  of 
compelling  the  state  by  grant  to  yield  to  a 
telephone  company  the  right  to  construct 
and  maintain  its  poles  and  lines  over  its 
public  lands,  legislative  action  must  be  in- 
voked for  a  remedy,  which  would  secure  to 
the  telephone  company  the  necessary  use  of 
the  lands  and  at  the  same  time  fairly  com- 
pensate the  state  therefor. 

[7]  It  cannot  be  said,  however,  that  the 
failure  of  section  4679b  to  provide  a  meth- 
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od  trhereby  a  fiscal  court,  In  case  of  its  arbi- 
trary refusal  to  act,  may  be  compelled  to 
grant  to  a  telephone  company  tlie  use  of 
tlie  public  roads  of  the  county  for  the  erec- 
tion, maintenance,  and  operation  of  its  poles 
and  lines,  or  that  its  failure  to  provide  a 
niethod  for  ascertatnli^  what  compensation 
shall  be  paid  the  fiscal  court  for  such  use 
of  the  public  roads  by  the  telephone  com- 
pany, would  leave  the  latter  without  a  rem- 
edy. If  a  fiscal  court  should  'be  notified 
by  a  telephone  company,  prepared  to  do 
business  in  the  county,  of  its  wish  to  ac- 
quire a  franchise  authorizing  the  use  by  It 
of  the  public  roads  of  the  county  for  the 
erection  and  maintenance  of  the  poles  and 
Unea  necessary  to  the  conduct  of  its  business, 
and  the  fiscal  court  should  refuse  to  offer 
for  sale,  as  provided  by  section  164  of  the 
C!onstltution,  sudi  a  franchise,  the  telephone 
company  could,  by  the  writ  of  mandamus, 
compel  It  to  do  Mk  This  remedy  is  provided 
by  section  474  of  the  Civil  Code  and  has 
be^n  held  by  this  court  applicable  to  such  a 
state  of  case  as  that  here  presented. 

In  Louisville  Home  Telephone  Co.  v.  City 
of  Louisville,  130  Ky.  611,  113  S.  W.  855, 
this  writ  was  employed  to  compel  the  sale  by 
the  board  of  public  works  of  the  city  of 
Louisville  of  a  telephone  franchise,  at  the 
suit  of  certain  private  citizens  and  taxpayers. 
Among  other  matters,  urged  in  resistance  to 
the  granting  of  the  writ,  was  the  contention 
that  the  plaintiffs  in  the  court  below  had  no 
right  to  maintain  the  action  because  of  their 
having  no  direct  and  special  interest  In  the 
matter  In  litigation.  In  rejecting  this  ground 
of  defense,  we  said:  "However,  as  has  been 
said,  the  appellants  contend  that,  even  if  they 
have  not  the  requisite  mere  private  right 
to  entitle  them  to  the  writ  sought  In  this 
proceeding,  they,  being  citizens  and  real- 
dents  of,  and  engaged  in  business  In,  the 
.vlty,  and  as  such  Interested  in  the  execu- 
tion of  the  law,  have  the  right  as  relators 
to  bring  the  matter  before  the  court 
Clearly  the  ordinance  exhibited  with  the 
petition  imposes  upon  the  board  of  public 
works  of  the  dty  of  LoulsvUIe  the  duty  of 
advertising  and  selling  at  public  sale  the  tele- 
phone franchise  In  the  ordinance  provided. 
In  this  day  eflldent  telephone  service  is  so 
essential  not  only  to  the  conduct  of  private 
business  in  the  cities,  as  well  as  in  the  rural 
districts,  but  is  also  so  important  in  the  man- 
agement and  conduct  of  the  business  and  gov- 
ernment of  cities  that  its  proper  installation, 
maintenance,  and  service  constitute  a  matter 
of  decided  public  interest  The  question  in 
this  case  is  therefore  one  of  public  right, 
and  the  object  is  the  enforcement  of  public 
duty.  And  as  we  have  seen  from  the  author- 
ities quoted,  supra,  in  such  state  of  case  a 
relator  in  a  mandamus  proceeding  need  not 
show  that  he  has  any  special  interest  in  the 
result  but  it  is  sufficient  for  him  to  show 
that  he  is  a  citizen  and  resident  and  engaged 
in  business  in  the  dty  and  as  such  interested 


in  the  execution  of  the  law,  and  that,  inas- 
much as  the  public  duty  here  sought  to  be 
enforced  is  not  one  due  to  the  state  in  its 
sovereign  capacity,  the  decided  preponder- 
ance of  American  authority  is  that  private 
citizens  may  move  for  a  mandamus  to  en- 
force such  public  duty." 

If  private  citizens,  situated  as  were  the 
plaintiffs  in  the  case,  supra,  had  the  right 
to  a  wilt  of  mandamus  to  compel  the  public 
authorities  to  offer  for  sale  a  franchise,  a 
mudi  stronger  reason  exists  for  holding  that  it 
may  be  so  employed  by  an  intending  purchaser 
of  the  franchise.  As  previously  stated,  by 
section  4306  the  fiscal  court  is  given  absolute 
control  of  the  pubUc  roads  of  the  county. 
The  authority  it  confers  is  in  no  sense  abro- 
gated or  lessened  by  section  4679a  or  by  sec- 
tion 4679b;  and  the  rights  conferred  upon 
telephone  companies  by  section  4679b,  as  well 
as  the  duties  it  imposes  upon  the  fiscal  court, 
are  subject  to  the  power  of  absolute  control 
given  that  court  by  section  4306.  Bevls  v. 
Vanceburg  Telephone  Co.,  etc.,  121  Ky.  177, 
89  S.  W.  126,  28  Ky.  Law  Rep.  142. 

In  order  to  fully  understand  the  legislative 
intent  with  respect  to  the  powers  of  fiscal 
courts  over  the  public  roads  of  the  county 
and  the  rights  of  telephone  companies  with 
respect  to  their  use,  sections  4306  and  4679b 
must  be  read  together,  and  the  two  In  con- 
nection with  section  164,  Constitution.  Thus 
considered,  it  is  manifest  that  they  confer 
upon  telephone  comi>anles  the  right,  with  the 
consent  of  the  fiscal  courts,  to  occupy  with 
thdr  poles  and  wires  the  public  roads  of  the 
counties,  provided  they  make  Just  compensa- 
tion for  such  use,  and  that  their  fixtures  do 
not  interfere  with  the  travel  on  and  along 
the  roads.  The  method  by  whldi  they  are  to 
obtain  the  consent  of  the  fiscal  court  to  such 
use  of  the  public  roads  by  thdr  poles  and 
wires  is  through  the- purchase  from  the  fiscal 
courti  at  public  sale,  of  a  franchise  as  pro- 
vided by  section  164,  Constitution.  In  Cum- 
berland Telephone  &  Telegraph  Co.  v.  City  of 
Hickman,  129  Ky.  220,  Ul  S.  W.  311,  83  Ky. 
Law  Rep.  730,  and  NicholasviUe  v.  Board  of 
Coundl,  86  S.  W.  649,  38  S.  W.  430,  18  Ky. 
Law  Rep.  592,  we  held  that  this  section  of 
the  Constitution  is  self -operative;  and  this 
being  true,  in  order  to  make  its  provisions 
applicable  to  section  4679b,  Kentucky  Stat- 
utes, it  was  unnecessary  for  the  Legislature, 
in  enacting  that  section,  to  spedflcally  de- 
clare therein  that  a  telephone  company,  in 
order  to  obtain  the  use  of  the  public  roads 
of  a  county  for  the  erection  and  maintenance 
of  its  poles  and  wires,  should  first  obtain 
from  the  fiscal  court  a  franchise  to  do  sOw  In 
providing  that  Just  compensation  should  be 
made  by  a  telephone  company  for  its  use  of 
the  public  roads  by  its  poles  and  wires,  the 
section  as  fully  declared  that  such  compen- 
sation must  be  through  the  purchase  by  the 
telephone  company  of  a  franchise  from  the 
fiscal  court,  as  provided  by  section  164,  Con- 
stitution, as  if  it  had  in  terms  so  stated. 
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This  Is  necessarily  so,  because  the  law  pro- 
vides no  other  means  for  the  fiscal  coart  to 
compel  the  payment  of  the  compensation  pro- 
vided for;  and  the  sale  of  the  franchise 
to  the  telephone  company  by  the  fiscal  court 
would,  of  course,  carry  with  it  the  consent 
of  that  court  to  the  telephone  company's  use 
of  the  public  roads  which  both  section  4306 
and  section  4e79b  make  it  necessary  for  the 
latter  to  obtain. 

In  thus  viewing  this  question,  we  have  not 
overlooked  the  fact  that  the  fiscal  court  of 
Christian  county  is  a  court  of  limited  Juris- 
diction, but,  as  we  have  shown,  the  author- 
ity it  is  here  attempting  to  exercise  in  com- 
pelling the  telephone  company  to  purchase  a 
franchise  entitling  it  to  the  use  of  the  pub- 
lic roads  of  the  county  for  its  poles,  and 
wires  is  but  a  reasonable  exercise  of  the 
powers  conferred '  upon  it  by  section  164, 
Constitution,  and  sections  4306  and  4679b, 
Kentucky  Statutes.  The  interpretation  we 
have  given  tliese  two  sections  of  the  statutes, 
in  the  light  of  the  mandatory  effect  of  the 
provisions  of  section  164,  Constitution,  has 
been  followed  by  some  of  the  telephone  com- 
panies doing  business  in  this  state.  One  of 
the  telephone  companies  thus  acting  Is  the 
Cumberland  Telephone  &  Telegraph  Com- 
pany, whose  lines  in  Christian  county  were 
consolidated  with  those  of  the  other  tele- 
phone companies  hereinbefore  mentioned  in 
forming  the  Christian-Todd  Telephone  Com- 
pany. This  appears  from  the  opinion  in  the 
case  of  Cumberland  Telephone  &  Telegraph 
Co.  T.  Cartwrlgtat  Telephone  Co.,  128  Ky.  395, 
106  S.  W.  .875,  32  Ky.  Law  Bep.  1357,  in 
which  it  is  stated  that,  prior  to  the  erection 
of  its  poles  and  lines  and  the  beginning  of 
its  business  in  the  city  of  Springfield  and 
county  of  Washington,  the  Cumberland  Tele- 
phone ft  Telegraph  Company  purchased  both 
from  the  city  and  county  a  franchise,  the 
former  giving  it  the  use  of  the  streets  of  the 
city,-  and  the  latter  the  use  of  the  public 
roads  of  the  county,  for  the  erection  and 
maintenance  of  its  poles  and  lines;  and  that 
the  litigation  in  that  case  arose  out  of  its 
alleged  violation  of  both  these  franchises. 
The  lact  that  section  163,  Constitution,  ex- 
pressly provides  that  none  of  the  public 
utilities  mentioned  therein.  Including  tele- 
phone companies,  shall  make  use  of  the 
streets,  alleys,  or  public  grounds,  with  the 
appliances  necessary  to  th^  business  with- 
out the  consent  of  the  proper  legislative 
bodies  or  boards  thereof,  does  not  mUitate 
against  the  reasonableness  of  the  construc- 
tion we  have,  in  this  case,  given  sections 
4306,  4679b,  Kentacky  Statutes.  As  the  pro- 
visions of  the  former  make  it  necessary  that 
the  telephone  company  should  obtain  the 
consent  of  the  fiscal  court  to  its  use  of  the 
public  roads  of  the  county  and  those  of  the 
latter  that  it  shall  make  Just  compensation 
for  such  use,  and  section  164,  Constitution, 
in  ^ect  provides  that  such  required  consent 
cannot  be  given  by  the  county  (1.  e.,  the  fiscal 


court),  or  the  necessary  compensation  made 
by  the  td^hone  company,  without  a  sale 
by  the  fiscal  court  of  a  franchise  and  its 
purchase  by  the  telephone  company. 

There  is  nothing  in  the  provisions  of  sec- 
tion 4306  or  4679b  which  Justifies  the  con- 
tention made  by  counsel  for  the  telephobe 
company  that  the  only  control  that  may  be 
exercised  by  the  fiscal  court  with  reference 
to  the  use  of  the  public  roads  for  the  erec- 
tion and  maintenance  of  the  tel^hone  com- 
pany's poles  and  vrires  is  the  power  of  loca- 
tion; that  is,  to  require  that  they  shall  be 
so  placed  and  the  wires  ao  strung  thereon 
as  that  neither  will  interfere  witii  travel 
along  the  highways  or  their  proper  main- 
tenance. This  cannot  be  the  only  authority 
possessed  by  the  fiscal  court,  because  regu- 
lation to  this  extent  is  found  in  section 
4679b,  which  in  express  terms  forbids  the 
telephone  company  to  so  erect  and  malntalii 
its  poles  and  wires  in  the  public  roads  as  to 
Interfere  with  the  public  use  thereof:  its 
language  being :  "That  fixtures  of  said  com- 
pany shall  not  interfere  with  the  travel  on 
and  along  said  roads.  *  *  * "  In  our 
opinion  the  control  of  tne  public  roads  given 
the  fiscal  court  by  section  4306  goes  far  be- 
yond such  mere  regulation.  It  is  indeed  so 
absolute  that  it  compels  the  telephone  com- 
pany to  obtain  its  consent  to  occupy  the  road 
with  its  poles  and  wires,  and  in  giving  sudi 
cohsent  the  fiscal  court  may  Impose  the  rules 
and  regulations  under  which  the  telephone 
company  shall  use  the  highways.  Without 
such  consent,  the  telephone  company,  in  oc- 
cupying the  public  roads  with  Its  poles  and 
lines,  becomes  a  mere  trespasser,  rnierefore 
its  continued  occupancy  of  the  public  roads 
may  be  prevented  by  injunction.  Blast  Ten- 
nessee Telephone  Co.  v.  City  of  BnsseUvlUe, 
106  Ky.  667,  51  S.  W.  308,  21  Ky.  Law  Bep. 
306 ;  East  Tennessee  Tel^hone  Co.  v.  Ander- 
son Telephone  Co.,  115  Ky.  488,  74  S.  W.  218, 
24  Ky.  Law  Bep.  2S58;  Rough  Biver  Tele- 
phone Co.  V.  Cumberland  Telephone  ft  Tele- 
graph Co.,  119  Ky.  470,  a4  8.  W.  617,  27  Ky. 
Law  Bep.  32 ;  Maraman  v.  Ohio  Valley  Tele- 
phone Co.,  76  8.  W.  398,  25  Ky.  Law  Rep. 
784;  Sural  Home  Telephone  Go.  v.  K.  &  I. 
Telephone  Co.,  128  Ky.  2p9,  107  S.  W.  787, 
32  Ky.  Law  Bep.  1068 ;  Jackson-Hazard  Tele- 
phone Co.  V.  Holllday's  Adm'r,  143  Ky.  148, 
138  S.  W.  136. 

[I]  After  all,  the  controversy  here  is  as  to 
the  degree  of  control  to  be  exercised  over 
the  telephone  company's  right  to  use  the 
public  roads  of  Christian  county.  It  seems 
to  us  that  the  regulations  which  the  fiscal 
court  desire  to  impose  by  the  franchise  they 
will  afford  the  telephone  company  the  op- 
portunity of  purchasing  are  but  reasonable 
and  such  as  should  enter  into  the  grant;  and 
to  permit  the  telephone  company  to  continue 
in  possession  of  the  public  roads  of  Christian 
county  in  the  maintenance  of  its  poles  and 
lines,  and  the  operation  of  its  business,  in 
defiance  of  the  authority  of  the  fiscal  court, 
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would  be  to  take  nway  from  the  connty, 
wlthont  Jiut  compensatioD,  a  most  valnable 
right  of  inroperty,  which  woald  be  disaster^ 
COS  In  tke  extreme  to  the  pnbUc  welfare. 

For  the  reasons  Indicated,  the  motion  to 
dlasolve  the  Injonctlon  is  overruled.  Whole 
court  sitting. 


CITY  OF  NEWPORT  y.  MERKBL 

BROS.  CO. 

(Conrt  of  Appeals  of  Kentucky.    Dec.  19,  1918.) 

1.  CoNSTiTunoiiAi.  Law  ({  42*)— STATUTa»— 
Vauditt— Who  Mat  Question. 

One  who  is  not  interested  in  the  subject 
of  a  statute,  and  is  not  injurioasly  affected 
thereby,  cannot  attack  its  ptovUdona  as  uncon- 
stitutional. 

[EA,  Note.— For  other  eaaes,  seo  Constitution- 
al Law,  Cent.  Dig.  |{  39,  40;  Dec.  Dig.  |  42.*] 

2.  LicKNSCS  (I  7*)— Motor  Ykhicucs. 

Act  1910,  c.  81,  known  as  the  "Motor 
Yehicle  Law"  regulatine  the  use  of  motor  ve- 
hicles witiiin  the  state.  Is  not  a  revenue  meas- 
ure, though  revenue  is  incidentally  derived 
therefrom,  but  it  was  enacted  by  virtue  of  the 
police  power  of  the  state. 

fRd.    Note. — For   other   cases,    see    Licenses, 
Cent  Dig.  ff  7-15,  19;    Dec.  Dig.  |  7.*] 

3.  HlGRWATB  (I  165*)— POLICB  POWBB. 

The  Legislature  can,  in  the  exercise  of  the 
police  power,  regulate  the  use  and  driving  of 
motor  vehicles. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  165.*] 
4.  LicxNsxs  (I  6*)— Legislative  Contbol. 

Though  a  city  had  power  from  the  state 
to  tax,  and  could,  under  the  police  power,  by 
ordinance,  reasonably  regulate  the  use  of  motor 
vehicles,  either  or  both  of  these  powers  could 
be  withdrawn  from  the  city  at  any  time  by  the 
Legislature. 

[Ed.    Note.— For   other   cases,    see   Licenses, 
Cent.  Dig.  H  5.  6,  19;  Dec.  Dig.  |  6.*] 

6.  LiCKRBBS  (I  7*)— OxDnTANCEa— Vauditt. 

As  Act  1910,  c.  81,  known  as  the  "Motor 
Vehicle  Law,"  regulating  the  use  of  motor  ve- 
hicles, provides  that  no  owAer  is  to  be  required 
to  comply  with  any  other  regulations  except 
those  therein  contained,  and  section  7  exempts 
nonresidents  from  registration,  payment  of  li- 
cense tai,  etc.,  where  they  have  already  com- 
plied with  similar  laws  of  their  own  state, 
an  ordinance  of  the  city  of  Newport,  known 
as  the  "Vehicle  liicense  Ordinance,'*  requiring 
all  persons  using  motor  vehicles  on  its  streets 
to  pay  a  license  fee,  is  invalid  af  to  nonresi- 
dents because  in  conflict  with  tho  act. 

[Ed.    Note.— For    other   cases,    see   Licenses, 
Cent  Dig.  H  7-15,  19;    Dec.  Dig.  |  7.*] 

0.  Statutes  (|  79*)— Class  Lboislatior. 

Act  1910,  c.  81,  known  as  the  "Motor  Ve- 
hide  Law,"  f  7,  exempting  nonresidents  from 
registration,  payment  of  the  license  tax,  as  pro- 
vided therein,  etc.,  where  they  have  already 
complied  with  similar  laws  of  their  own  state, 
does  not  discriminate  against  the  citisens  of 
this  state  Tinder  state  Const.  |  60;  also,  since 
the  exemption  is  upon  the  condition  that  they 
have  complied  with  similar  laws  of  Uieir  own 
state,  the  doctrine  of  comity  between  states 
gives  force  to  their  right  to  the  exemption. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  H  84,  85;   Dec.  Dig.  |  79.*] 

Appeal  from  Circuit  Court,  Campbell  Coun- 


Actlon  by  the  Merkel  Bros.  Company 
against  the  City  of  Newport  From  a  Jodg- 
moit  orerrallng  defendant's  demurrer.  It 
appeals.    Affirmed. 

Otto  Wolff,  of  Newport,  for  appellant.  R. 
C.  Simmons,  of  Covington,  and  Gordon,  Mor- 
rill ft  Glnter,  of  Cinclmiatl,  Ohio,  for  B.Tppe\- 
lee. 

,  SETTLE,  J.  This  action  was' brought  Feb- 
ruary 19,  1913,  in  the  Campbell  circuit  court 
by  appellee,  Merkel  Bro&  Company,  a  corpo- 
ration under  the  laws  of  the  state  of  Ohio, 
against  tbe  city  of  Newport,  a  municipal  cor- 
poration of  the  second  class,  and  William 
G.  Buten  Its  police  judge,  to  have  declared  in- 
valid certain  provisions  of  an  ordinance  of 
the  city  of  Newport,  known  as  the  Vehicle 
License  Ordinance,  in  so  far  as  Its  provisions 
were  attempted  to  be  applied  to  appellee,  and 
to  prevent  by  Injunction  threatened  prose- 
cutions of  appellee's  agents  for  its  failure  to 
obtain  and  pay  a  license  demanded  by  appel- 
lant for  using  on  Its  streets  two  motor  vehicles 
or  motor  trucks,'propelled  by  gasoline  motive 
power.  It  appears  from  the  petition:  That 
the  dty  of  Newport,  through  Its  general 
council,  duly  passed  an  ordinance,  wliich  was 
approved  by  Its  mayor  June  4,  1909,  contain- 
ing, among  other  provisions,  the  following: 
"All  i>ersons,  companies  and  corporations 
using  any  vehicle  on  the  streets  of  the  City 
of  Newport  be  and  are  required  to  obtain 
from  the  city  clerk  and  pay  respectively 
therefor,  an  annual  license  fee  in  the  amount 
as  follows,  to  wit  *  ♦  *  For  each  pas- 
senger automobile — $5.00;  for  each  freight 
automobile  (one  ton  capacity  or  less) — $5.00 ; 
for  each  freight  automobile  (over  one  ton 
capacity)— $10.00."  That  at  and  prior  to  tbe 
institution  of  the  action,  appellee  bad  its 
domicile  and  principal  office  In  the  city  of 
Cincinnati,  Ohio,  and  was  engaged  in  the 
business  of  manufacturing  and  dealing  in 
plumbing  supplies.  In  making  deliveries  of 
which  to  its  customers  located  In  Newport, 
appellee  used  two  motor  vehicles  or  motor 
trucks  propelled  by  gasoUne  motive  power. 
That  the  motor  vehicle  law  of  Ohio,  the  state 
of  appellee's  domicile,  requires  that  every 
owner  of  a  motor  vehicle,  or  vehicles,  oper- 
ated or  driven  upon  the  public  highways  of 
that  state,  shall  annually,  before  the  1st 
day  of  January  In  each  year,  for  each  motor 
vehicle  owned  or  acquired  by  him,  apply  for 
registration,  and  register  such  motor  vehicle 
and  pay  the  license  fee  exacted  therefor,  and. 
In  addition,  placard  such  motor  vehicle  with 
an  identification  mark,  bearing  the  number 
assigned  to  such  motor  vehicle,  the  name  of 
the  state,  and  the  figures  of  the  calendar 
year  for  which  the  number  was  Issued,  and 
that  by  the  provisions  of  such  law  nonresi- 
dent owners  of  motor  vehicles  were  exempt 
from  registration  in  the  state  of  Ohio,  pro- 
vided, they  had  complied  with  the  provisions 


*For  other  cases  sm  same  topic  and  section  NUMBER  la  Dec.  Dig,  A  Ain.  Dig.  Key-No.  Series  *  Rep'r  Indaxos 
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of  the  law  in  tegkxd  to  the  registration  of 
motor  vehicles  In  the  state  of  their  residence. 
It  farther  appears  that  appellee  had  com- 
piled with  the  laws  of  Ohio  with  reference 
to  the  registration  of  motor  vehicles;  and 
when  they  were  nsed  In  the  city  of  Newport 
It  had,  at  all  times,  consplcnously  displayed 
upon  each  the  identification  mark  required  by 
the  laws  of  Ohio  and  those  of  Kentucky  re- 
specting the  operation  of  motor  vehicles; 
but,  notwithstanding  that  fact,  the  appel- 
lant city  was  proposing  to  arrest  and  try, 
for  the  violation  of  the  vehicle  ordinance  re- 
ferred to,  the  agents  of  appellee  engaged  In 
oi)eratlng  such  motor  vehicles  In  the  city  of 
Newport  In  the  prosecution  of  appellee's  busi- 
ness. A  demurrer  to  the  petition  was  filed 
and  overruled  by  the  circuit  court,  and,  ap- 
pellant and  Its  codefendant,  the  poUce  Judge, 
declining  to  plead  further,  the  case  was  sub- 
mitted. The  trial  court,  being  of  opinion 
that  the  ordinance  in  question,  la  so  far  as 
It  requires  an  automobile  license  for  motor 
vehicles  owned  by  nonresidents  who  have 
compiled  with  the  law  of  their  domicile  In 
procuring  a  license,  registering  and  num- 
bering their  vehicle,  Is  in  conflict  with  and 
superseded  by,  the  motor  vehicle  law  of  Ken- 
tu<&y  of  1910,  held  it  to  be  Inoperative  and 
void,  and  entered  Judgment  enjoining  the 
dty  of  Newport,  and  its  officers  from  enforc- 
ing the  ordinance  against  the  appellee.  The 
city  appeals. 

Appellant  seeks  a  reversal  upon  the  ground 
that  the  act  of  the  General  Assembly  of 
Kentucky,  approved  March  23,  1910  (Laws 
1910,  a  81),  entitled  "An  act  defining  motor 
vehicles,  providing  for  the  registration  of  the 
same  and  uniform  rules  regulating  the  use 
and  speed  thereof,"  known  as  the  "Motor 
Vehicle  Law,"  is  unconstitutional  niwn  sev- 
eral grounds,  but  only  such  of  these  as 
present  questions  upon  which  appellant  is 
entitled  to  rely  will  be  considered. 

[1]  The  law  is  well  settled  that  one  who 
has  no  interest  in  the  subject  of  a  statute, 
and  is  not  injuriously  affected  by  Its  provi- 
sions, cannot  attack  its  validity.  Burnslde 
V.  Lincoln  County  Court,  86  Ky.  423,  6  S.  W. 
276,  9  Ky.  Law  Rep.  635.  The  record  here 
presents  for  our  decision  but  one  controvert- 
ed question  that  can  properly  be  said  to  af- 
fect the  rights  of  the  parties.  All  others  are 
purely  academla  This  single  question  is: 
Does  section  7  of  the  act  under  consideration, 
which  exempts  any  motor  vehicle  owned  by 
a  nonresident  of  the  state  from  the  provi- 
sions of  sections  2,  S,  4,  and  5  of  the  act, 
where  the  owner  has  compiled  with  the  laws 
of  his  own  state  requiring  the  registration  of 
motor  vehicles,  payment  of  license  tax,  etc., 
discriminate  against  the  citizens  of  this 
state,  or  otherwise  violate  any  provision  of 
its  Constitution?  Briefly  stated,  sections  1, 
2, 8,  4,  and' 5  of  the  act  define  motor  vehicles, 
require  payment  of  a  graduated  license  tax 
thereon,  their  registration  by  the  owners, 
the  assignment  to  each  of  a  distinctive  num- 


ber, and  the  issuance  of  a  certificate  of  regis- 
tration to  the  owner;  the  issuance  of  an 
identification  seal;  the  keeping  of  a  record 
of  registration;  require  owners  of  motor 
vehicles  to  display.  In  a  conspicuous  place 
thereon,  the  identification  seal  and  number, 
and  to  keep  lights  thereon  during  the  hours 
of  the  night;  provide  how  manufacturers  and 
dealers  In  motor  vehicles  shall  register  and 
use  their  vehicles;  classify  motor  vehicles; 
require  renewal  of  registration  upon  change 
of  ownership  of  a  motor  vehicle ;  provide 
for  safety  appliances  upon  motor  vehicles; 
regulate  their  speed  upon  the  highways;  im- 
pose certain  duties  upon  operators  of  motor 
vehicles  when  horses  In  use  are,  or  are  about 
to  become,  frightened  thereat;  require  the 
display  of  but  one  identification  seal,  and 
forbid  the  exclusion  from  use  of  the  public 
highways  owners  of  motor  vehicles.  Other 
sections  permit  municipal  corporations  to 
make  reasonable  rules  regulating  the  speed 
of  such  vehicles  and  their  use  upon  Its  pub- 
lic ways;  provide  that  no  rl^t  to  redress 
for  injuries  resulting  from  the  negligent  op- 
eration of  motor  vehicles  shall  be  curtailed 
or  abridged;  make  disposition  of  the  regis- 
tration fees;  forbid  the  use  of  a  fictitious 
number  on  motor  vehicles;  and  impose  pen- 
alties for  violations  of  the  provisions  of  the 
act. 

Section  2  contains  a  proviso:  "That  noth- 
ing In  this  act  shall  be  construed  to  prevent 
dtles  of  the  first,  second  and  third  classes 
from  levying  and  collecting  license  taxes 
from  resident  owners  of  motor  vehicles  for 
city  purposes,  by  ordinances  properly  passed." 

[2-4]  Section  7,  to  which  reference  has  al- 
ready been  made,  provides:  "The  provisions 
of  sections  two,  three,  four,  and  five  of  this 
act  shall  not  apply  to  any  motor  vehicle 
owned  by  nonresidents  of  this  state,  provided 
the  owner  thereof  has  complied  with  any 
law  requiring  the  registration  of  motor  ve- 
hicles, or  the  names  of  the  owners  thereof, 
In  force  in  the  city,  state,  territory  or  federal 
district  of  his  residence,  provided  the  regis- 
tration number  showing  the  initial  or  abbre- 
viation of  the  name  of  such  dty,  state,  ter- 
ritory or  federal  district  shall  be  displayed 
on  such  vehicle,  substantially  as  in  section 
three  of  this  act  provided.  And  provided, 
that  nothing  in  this  section  shall  be  so  con- 
strued as  to  exempt  nonresident  owners  and 
drivers  of  automobiles  from  complying  with 
the  first  part  of  section  four  of  this  act  re- 
quiring the  carrying  of  lighted  lamps  as  in 
said  section  provided."  Manifestly,  this  stat- 
ute was  enacted  by  virtue  of  the  police  pow- 
er of  the  state,  and  is  designed  to  regulate 
the  use  of  motor  vehldes.  Properly  speak- 
ing, it  is  not  a  revenue  measure,  though  in- 
ddeutally  revenue  is  derived  therefrom.  Un- 
doubtedly the  state  has  the  right,  under  the 
police  power,  to  legislate  In  the  interest  of 
the  public  health,  public  safety,  or  public 
morals.  There  can  be  no  question,  therefore^ 
of  the  right  of  the  Legislature,  In  the  exer- 
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dse  of  the  police  power,  to  regulate  the 
driving  of  antomoblles  and  motor  cycles  on 
tbe  public  ways  of  tbe  commonwealth;  and, 
while  the  city  of  Newport  has  the  power  from 
the  state  to  tax,  and  may,  under  the  police 
power,  by  ordinance,  reasonably  regulate  the 
use  that  may  be  made  of  Its  streets  by  au- 
tomobiles and  other  vehicles,  either  or  both 
these  powers  are  subject  to  any  statute  of 
the  state  in  force,  and  may  be  withdrawn 
from  it  by  the  Legislature  of  the  state.  In- 
deed, it  may  be  said  to  be  a  recognized  doc- 
trine that  the  power  of  the  Legislature  with 
respect  to  police  regulation  cannot  be  dele- 
gated by  that  body  so  as  to  preclude  the  re- 
sumption of  the  power  by  It  This  rule  is 
stated  in  25  Oyc.  501,  as  follows:  "The  Leg- 
islature has  the  undoubted  right  by  a  later 
act  to  divest  a  municipal  corporation  of  Ita 
right  to  impose  license  taxes  and  resume  the 
exercise  of  the  power  itself."  Brazier  v. 
Philadelphia,  215  Pa.  297,  64  Aa  608,  7  Ann. 
Cas.  548;  Wllkle  v.  Chicago,  188  111.  444,  58 
N.  E.  1004,  80  Am.  St  Rep.  182;  Black,  Con- 
stitutional Law,  p.  279.  So,  while  the  appel- 
lant city  had  the  right  to  adopt  the  ordinance 
under  which  it  attempts  to  collect  of  the  ovra- 
ers  of  automobiles  and  motor  trucks  the  li- 
cense fee  thereby  Imposed  for  the  use  of  the 
streets  by  such  vehicles,  it  is  equally  true 
that  the  Legislature  had  the  power  to  with- 
draw from  It  the  power  to  impose  or  collect 
such  license  tax  of  nonresident  owners  of 
such  vehicles,  where  the  latter  pays  such  a 
tax  under  a  law  of  their  own  state. 

[S]  As  the  act  of  1910  provides  that  no 
owner  of  motor  vehicles  is  to  be  "required 
to  comply  vrith  other  provisions  or  conditions 
as  to  use  of  such  motor  vehicles,  except  as 
In  this  act  provided"  and.  In  addition,  by 
section  7  thereof,  exempts  nonresident  own- 
ers of  motor  TcdUcies,  who  have  complied 
with  a  simUar  law  of  their  own  state  with 
reference  to  such  vehicles,  from  the  payment 
of  a  license  tax  In  this  state,  there  can  be  no 
doubt  as  to  the  Invalidity  of  the  ordinance, 
in  so  far  as  any  right  thereunder  to  collect 
the  license  tax  of  appellee  was  concerned. 
And  this  is  true  whether  the  ordinance  was 
in  existence  at  the  time  of  the  passage  of  the 
act,  or  was  thereafter  adopted  by  the  city 
connclL  City  of  Buffalo  v.  Lewis,  192  N.  Y. 
193,  84  N.  B.  809. 

[1]  We  are  further  of  opinion  that  the  ex- 
emption by  the  act  of  nonresident  owners  of 
motor  vehicles  from  registration  and  the  pay- 
ment of  the  license  fee  requirement  Is  not  a 
violation  of  any  provision  of  the  Constitution 
of  this  state.  Although  this  question  does 
not  seem  to  have  been  directly  passed  upon 
In  this  Jurisdiction,  It  has  been  decided  by 
several  of  the  courts  of  last  resort  in  other 
states.  In  Ft  Smith  v.  Scruggs,  70  Ark.  549, 
69  S.  W.  679,  68  L.  B.  A.  921,  91  Am.  St  Rep. 
100,  the  questioir  was  as  to  the  validity  of  a 
statute  authorizing  the  Imposition,  by  a  mu- 
nicipal corporation,  upon  residents,  of  a  tax 
for  keeping  and  using  a  vehicle  on  its  streeta, 


objection  to  which  was  made  on  tlie  ground 
that  the  act  did  not  Include  nonresidents.  In 
disposing  of  this  question,  the  court  said:  "It 
is  doubtless  true  that  the  Legislature  could 
not  arbitrarily  select  certain  citizens  upon 
whom  to  impose  the  tax,  while  exempting 
others  in  like  situation.  But  the  rule  of 
equality  only  requires  that  the  tax  shall  be 
collected  impartially  of  all  persons  in  similar 
circumstances;  and  this  statute appUes  equal- 
ly to  all  persons  of  the  class  taxed.  As  a 
class,  residents  of  the  city  use  the  streets 
more,  and  are  more  benefited  by  having  them 
kept  In  good  repair,  than  those  who  do  not 
live  in  the  dty.  It  la  true  that  nonresldenta 
of  the  dty  also  use  the  streeta  with  their 
wagons  and  other  vehicles,  and  it  may  be 
true  that  certain  of  them  use  the  streeta  as 
much  as  or  more  than  certain  of  the  resl- 
dent£(  of  the  city,  but,  as  a  class,  they  do  not 
use  the  streeta  as  much  as  resldente  of  the 
dty,  and  this  furnishes  a  reasonable  basis 
for  the  distinction  made  in  the  act  between 
the  two  classes.  The  requirement  of  the 
statute  that  the  tax  must  be  imposed  on  resl- 
dente of  the  dty  only  is  but  an  adoption  by 
the  Legislature  of  the  common  policy  of  mak- 
ing eacb  conununity  keep  up  ita  own  high- 
ways. This  does  not  discriminate  unjustly 
In  favor  of  those  who  live  beyond  the  dty 
limits,  for  they  have  to  keep  other  highways 
which  the  people  of  the  dty  may  in  turn  use 
free  of  charge.  For  this  reason,  we  think 
that  it  was  within  the  discretionary  powers 
of  the  Legislature  to  make  this  distinction, 
and  that  it  does  not  invalidate  the  act  Aft- 
er fuU  consideration  of  the  questions  pre- 
sented we  are  of  opinion  that  the  enactment 
of  this  statute  was  a  valid  exerdse  of  legis- 
lative power.  With  the  wisdom  or  expedien- 
cy of  it,  as  before  stated,  we  have  nothing  to 
do.  If  it  should  prove  to  be  unsatisfactory, 
there  is  still  a  remedy.  The  Legislature  can 
repeal  the  statute,  or  the  dty  council  may  re- 
peal the  ordinance,  bnt  the  courte  cannot  do 
so."  Kersey  v.  Terre  Haute^  161  Ind.  471,  68 
N.  B.  1027.  It  is  not  to  be  overlooked  that 
the  discriminatory  feature  i)ertalnlng  to  the 
ordinance  passed  on  by  the  court  in  Ft 
Smith  V.  Scruggs,  supra,  was  stronger  than 
in  this  case,  for  it  does  not  appear  that  there 
was  any  exemption  of  nonresidente  from  the 
payment  of  the  tax  imposed  upon  the  ground 
that  they  were  subject  to  a  similar  tax  at  the 
place  of  their  residence.  In  the  instant  case, 
however,  it  is  admitted  that  appellee  regis- 
tered his  motor  vehicles  and  paid  the  license 
tax  on  each  of  them  in  Ohio,  in  compliance 
with  a  statute  of  that  state.  It  would  seem, 
therefore,  that  the  doctrine  of  comity  of  the 
states  gives  force  to  its  right  to  the  exemp- 
tion afforded  by  section  7  of  the  act  in  ques- 
tion. 

The  doctrine  of  comity  of  the  states  is  gen- 
erally recognized  by  the  courte  of  the  land, 
and  a  very  interesting  discussion  of  it  may  be 
found  in  Thompson  v.  Waters,  26  Mich.  21. 
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12  Am.  Rep.  243.  In  the  opinion,  It  la  said: 
"As  it  Is  not,  then,  the  comity  of  the  courts, 
but  that  of  the  state,  and  the  question  is 
upon  the  adoption,  or  qualified  adoption  in 
this,  state,  of  the  laws  •  •  *  of  Indiana, 
It  follows  that  the  power  of  determining  the 
question  whether,  and  how  ftir,  or  with  what 
modification,  or  upon  what  conditions,  the 
laws  of  that  state,  or  any  rights  dependent 
upon  them,  shall  be  recognized  here  belongs 
to  the  legislative  or  lawmaking  power  of  this 
state,  and  that  the  judiciary,  whose  province 
is  only  to  declare,  and  not  to  make,  the  law, 
must  be  guided  in  their  decision  by  the  prin- 
ciple and  policy  adopted  by  the  Legislature 
of  tills  state  in  reference  to  this  question. 
And  In  ascertaining  what  this  legislative  pol- 
icy is,  we  are  to  be  guided,  not  only  by  such 
express  provisions  as  they  have  chosen  to 
make,  and  the  natural  implication  from  them, 
but  also  by  their  silence,  which  may  furnish 
as  clear  an  indication  of  what  that  policy 
was  intended  to  be,  as  can  be  drawn  from 
what  they  have  expressed,  since.  If  they  made 
no  provision  at  all  upon  the  particular  sub- 
ject, or  branch  of  the  subject,  or  question  in- 
volved, it  may  reasonably  be  Inferred  that 
they  intended  to  adopt,  and  left  to  the  courts 
to  apply,  the  generally  received  principles  of 
comity,  and,  to  that  extent,  to  adopt  the 
foreign,  or  rather  to  recognize  the  rights  de- 
pendent npon  such  laws ;  and,  tf  they  'have 
chosen  to  leave  the  matter  without  any  legis- 
lative provision,  the  case  must  be  a  very  clear 
one  indeed  which  would  authorize  the  courts 
to  refuse  such  recognition,  on  the  ground  that 
it  would  be  prejudicial  to  the  interests  of 
the  state,  since  the  Legislatures  are  the  prop- 
er representatives  of  the  public  interest,  and, 
having  the  exclusive  power  to  determine  what 
shall  be  the  public  policy  of  the  state,  if 
they  have  chosen  to  make  no  enactment  upon 
the  subject,  it  is  natural  to  Infer  they  omitted 
to  do  so  because  they  thougjit  it  unnecessary, 
and  that  the  generally  recognized  principles 
would  be  sufliclent  for  such  cases.  None  of 
the  foregoing  principles  have  been  seriously 
questioned  In  this  case,  so  far  as  they  relate 
to  the  power  and  capacity  of  corporations, 
created  In  one  state,  to  make  and  enforce 
contracts,  and  to  acquire  personal  property 
in  another." 

While,  as  at  present  advised,  this  court 
does  not  commit  itself  to  the  application  of 
the  doctrine  of  comity  as  made  In  the  case 
supra,  it  gives  the  doctrine  Its  aiiproval  as 
applied  by  section  7  of  the  act  under  con- 
sideration, as  it  rests  the  exemption  allowed 
to  nonresidents  upon  the  condition  that  they 
comply  with  a  similar  law  of  their  own  state ; 
and  it  BO  happens  in  the  instant  case  that 
Ohio,  the  state  of  appellee's  residence,  admit- 
tedly has  a  statute  with  respect  to  motor 
vetalcles  glnillar  to  that  of  this  state,  contain- 
ing the  same  exemption  to  nonresidents. 

The  act  before  us  does  not,  in  so  far  as  Has 


application  to  any  material  question  here 
presented  is  concerned,  violate  any  provision 
of  the  C!onstltution ;  and,  being  of  opinion 
that  it  supersedes  and  repeals  so  much  of 
the  vehicle  ordinance  of  the  appellant  dty 
as  attempts  to  impose  a  license  tax  apon 
owners  of  motor  vehicles  other  than  resi- 
dents of  that  city,  we  approve  the  conclusions 
expressed  in  the  judgment  rendered  by  the 
circuit  court,  wherefore  it  is  affirmed. 


NANTZ  et  aL  t.  SIZEMORE  «t  «L 
(Court  of  Appeals  of  Kentucky.    Dec.  10,  1913.) 

1.  New  Tbiai,  (|  102*)— Nbwlt  Dibcotbbxi» 

EVIDENCB— DrUQBNCK. 

Plaintiff  was  not  chargeable  with  lack  of 
diligence  barring  his  right  to  obtain  a  new  trial 
for  newly  discovered  evidence,  in  that  he  failed 
to  ask  a  witness  for  defendant  concerning  what 
be  beard  defendant  say  as  to  his  contract  with 
plaintiff  for  compensation;  plaintiff  having  no 
reason  to  believe  that  the  witness  heard  any 
such  conversation. 

(Ed.  Note.— For  other  casM,  see  New  Trial, 
Cent  Dig.  ||  207,  210-214;  Dec  Dig.  i  102.*J 

2.  Afpeai.  and  Ebbob  (|  977*)— New  Tbiai^— 
Discretion— Review. 

Where  a  new  trial  is  granted  in  the  exer- 
cite  of  discretion  by  the  trial  court,  the  Court 
of  Appeals  has  no  ri^ht  to  interfere  naless  the 
discretion  exercised  is  abased. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3800^-3866;  Dec.  Dig. 
I  977.*] 

Appeal  from  Circuit  Court,  Leslie  County; 

Action  by  O.  A.  Sizemore  and  another 
against  Allen  Nants  and  others.  Judgment 
for  plalntifts,  and  defendants  ai>peaL  Af- 
firmed. 

J.  M.  Blcknell  and  A.  B.  Dixon,  both  of 
Hyden,  for  appellants.  Cleon  K.  Calvert,  of 
Hyden,  and  McQuown  &  Beckham  and  Brown 
&  Nnckols,  all  of  Frankfort,  for  appellees. 

NUNN,  J.  This  is  the  second  appeal  in 
this  case.  The  first  opinion  can  be  found  in 
149  Ky.  819,  149  S.  W.  1126.  In  that  opinion 
it  will  be  seen  that  Allen  Nantz  was  sheriff 
of  Leslie  county  from  the  1st  of  January, 
1906,  to  the  1st  of  January,  1910,  and  that 
O.  A.  Sizemore  was  his  deputy  during  that 
time.  During  the  first  two  years  he  acted 
at  the  price  of  (1  per  day  (both  parties  agree 
to  this),  and  Nantz  claims  that  he  acted 
throughout  the  term  and  for  three  months 
thereafter  for  that  price.  Sizemore  says  they 
(dianged  the  contract,  making  it  HO  per 
month  for  the  year  1908,  and  for  the  year 
1900  and  three  months  thereafter  he  complet- 
ed the  sheriffs  business  at  $60  per  month. 
The  parties  to  the  action  being  the  only  wit- 
nesses on  this  point,  appellant  won.  Size- 
more,  during  the  pendency  of  his  appeal, 
learned  for  the  first  time  that  he  could  prove 
by  two  witnesses  that  they  heard  Nantz  say 
during  the  year  1909  that  he  was  paying 
Sizemore  during  that«year  $60  per  month. 


*For  other  cases  see  sam*  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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and  appellee  brought  an  e(initable  action  for 
a  new  trial  upon  the  ground  of  newly  dlscov- 
ei«d  eTldence^  He  stated  that  he  could  not 
with  reasonable  dlllgeace  hare  learned  these 
facta  and  Introduced  these  witnesses  on  the 
first  trial.  He  afterwards  filed  an  amended 
petition,  stating  that  he  had  since  learned 
that  he  could  prove  the  same  facts  by  an^ 
other  witness,  naming  him.  The  case  was 
prepared,  and  the  court  rendered  a  Judgment, 
giving  Slzemore  a  new  trial,  and  appellant 
Naata  appeals,  claiming  that  the  evidence 
was  not  sufficient,  and,  if  it  was,  the  record 
shows  that  appellee  did  not  use  due  diligence 
in  discovering  and  producing  the  evidence  on 
the  first  trial. 

[1]  The  three  witnesses,  Morgan,  Farley, 
and  Lewis,  who  testified  that  they  heard 
NantE  say  during  the  year  19D9  that  he  had 
a  contract  to  pay  Slzemore  950  per  month 
during  that  year  also  stated  that  they  never 
said  anything  to  Slzemore  about  this  until 
long  after  the  first  trial,  and  Slzemore  made 
the  same  statement  It  was  Impossible  for 
Slzemore  to  know  that  Nantz  had  made  these 
statements,  and,  if  he  had,  to  whom.  Mor- 
gan was  a  witness  for  Nantz  on  the  first 
trial;  but  the  other  two  did  not  testify  at 
sXL  Morgan  was  not  asked  the  question  as 
to  what  he  heard  Nantz  say  about  the  mat- 
ter, and,  if  he  had  been  the  only  witness,  ap- 
peUant's  claim  would  in  all  probability  have 
been  well  taken ;  but,  as  Morgan  was  Nantz's 
witness,  it  would  hardly  be  proper  to  hold 
that  Sizeoiore  was  chargeable  with  lack  of 
diligence  In  falling  to  ask  the  qaestlon,  but 
his  testimony,  coupled  with  Farley's  and 
Lewis',  is  very  decisive  on  the  one  point  in- 
volved upon  this  appeal. 

[t]  The  lower  court,  in  the  exercise  of  a 
sound  discretion,  granted  a  new  trial,  and 
this  court  has  no  right  to  Interfere  with  the 
exercise  of  that  discretion  unless  it  has  abus- 
ed same.  See  HaU  V.  Wilson,  116  S.  W.  244; 
Toraln  v.  Terrell,  122  Ky.  746,  93.  S.  W.  10, 
29  Ky.  Law  Rep.  306;  Southern  Insurance 
Co.  V.  Johnson,  140  Ky.  485, 131  S.  W.  270. 

In  our  oi^lon  the  court  was  right  in 
setting  aside  the  former  verdict,  and  grant- 
ing a  new  trial.  Slzemore  and  the  three  wit- 
nesses named  gave  all  the  testimony  that  was 
Introduced  on  the  trial.  Nantz  did  not  even 
testify,  and  it  is  difficult  to  see  how  ttae 
court  could  have  done  otherwise. 

Therefore  the  judgment  is  affirmed. 


SAMS  V.  ORAT. 

(dmrt  of  Appeals  of  Kentucky.    Dee.  10, 1013.) 

1.  Masteb  and  Sebvant  (I  281*)— IK/UBT  TO 
Miner— CoNTBiBDTOBT  NXGuaKRCK— SxTm- 

CIENCT   OF    EVIDBNCK. 

Evidence,  in  an  experienced  miner's  action 
for  injuries  from  the  falling  of  Blate,  held  to 
sustain  a  flndlag  that  at  the  time  of  the  acci- 
dent plaintiff  waa  dUging  coal  from  the  entry 
stump,  contrary  to  the  rules  of  the  mine,  and 


that  his  own  negligence  was  tiie  proximate  cause 
of  his  injury. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  GeaL  Dig.  fl  987-006;  Dec.  Dig.  | 
281.*] 

2.  Afpkal  and  Ebbob  (|  714*)— Pbesenta- 
iioN  FOB  Review— Biix  or  Exceptions. 
Where  the  alleged  misconduct  of  the  trial 
coort  in  refusing  to  discharge  the  jury  liecause 
some  of  the  members  bad  acted  in  the  trial  of 
other  cases  during  a  suspension  of  the  present 
trial  was  not  shown  by  the  bill  of  exceptions, 
but  appeared  only  from  appellant's  affidavit,  it 
could  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  2958-2963;    Dec.  Dig.  { 

Appeal  from  Circuit  Conrt,  Knox  County. 

Action  by  W.  C.  Sams  against  Sarah  M. 
Gray.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

B.  B.  Golden,  of  Barbourville,  for  appel- 
lant J.  M.  Bobslon,  of  BarbourvlUe,  for  ap- 
pellee. 

CLAT,  C.  Defendant,  Sarah  M.  Gray,  own- 
ed and  operated  a  coal  mine  in  Ejiox  county, 
Ky.  Plaintiff,  W.  C.  Sams,  was  an  employe 
in  the  mine.  On  June  26,  1908,  plalnaff, 
while  in  the  entry  of  the  mine,  was  severely 
injured  by  failing  slate.  He  brought  this  ac- 
tion to  recover  damages.  The  Jury  returned 
a  verdict  in  favor  of  the  defendant  Judg- 
ment was  entered  accordingly,  and  plaintiff 
appeals. 

[1]  According  to  the  evidence  for  plaintiff, 
he  was  an  experienced  miner,  and  had  been 
employed  in  the  mine  in  question  six  or  eight 
years.  His  working  place  was  in  one  of  the 
rooms  about  50  feet  from  the  place  where  he 
was  Injured.  On  the  morning  of  the  acci- 
dent he  took  some  picks  out  of  the  mine  for 
the  purpose  of  having  them  sharpened.  On 
returning  from  the  outside,  he  proceeded 
along  the  entry,  and  met  his  "buddie." 
When  they  got  to  the  place  of  the  accident, 
they  found  that  some  slate  had  fallen  from 
the  side  of  the  entry  stump.  Some  coal  had 
also  fallen,  and  it  waa  necessary  to  clean  the 
coal  and  slate  off  before  they  could  get  the 
cars  over  the  track.  He,  and  his  buddie, 
and  the  driver  got  the  slate  off.  They  then 
threw  into  the  car  the  coal  that  had  fallen. 
There  was  also  a  piece  of  coal  sitting  on 
the  side  of  the  stump  where  the  slate  fell. 
This  they  also  put  into  the  car.  He  then  no- 
ticed a  large  lump  of  coal  sticking  to  the  bot- 
tom. When  he  reached  for  his  pick  to  prize 
it  off,  the  slate  started  to  fall.  His  buddie 
said,  "Look  out;"  and  they  both  Jumped, 
and  the  slate  struck  him  on  the  shoulder.  It 
also  caught  his  foot  on  a  tie,  and  severely 
mashed  it  The  slate  which  was  on  the 
track  had  fallen  while  he  was  out  of  the 
mine.  Plaintiff  further  stated  that  a  stump 
was  a  blo(^  of  coal  between  two  room  necks, 
left  there  to  support  the  roof,  and  it  was 
against  the  rules  of  the  mine  to  dig  coal 
from  a  stump. 


•For  other 
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According  to  the  evidence  for  the  defend- 
ant, as  given  by  two  witnesses  who  were 
present,  plaintiff  was  actually  digging  coal 
from  the  entry  stump  at  the  time  the  slate 
felL  He  first  knocked  off  four  or  five  little 
blocks.  He  then  took  his  pick,  and  knocked 
out  a  big  block  of  coal,  and  then  the  slate 
fell.  The  slate  fell  from  the  side  of  the  en- 
try, and  Its  fall  was  brought  about  by  the 
dlslodgment  of  the  coaL  These  witnesses 
also  testified  that  it  was  contrary  to  the 
rules  of  the  mine  to  dig  coal  from  the  entry 
stump,  and  while  plaintiff  was  digging  coal 
they  warned  him  that  the  slate  was  loose 
and  liable  to  fall.  Defendant  also  proved 
by  two  witnesses  that  after  his  injuries 
plaintiff  admitted  to  them  that  at  the  time 
of  the  accident  he  was  digging  coal  from  the 
entry  stump. 

[2]  The  principal  error  relied  on  is  the  fact 
that  the  court  suspended  the  trial  of  this 
case  for  two  or  three  days,  and  in  the  mean- 
time tried  two  or  three  other  cases  before  Ju- 
ries, some  of  the  members  of  which  were  Ju- 
rors In  this  case,  and  on  the  reassembling  of 
the  Jury  the  court  declined  to  discharge  the 
Jury  when  this  fact  was  made  to  appear.  It 
is  well  settled  that  the  only  way  by  which 
errors  occurring  on  a  trial  can  be  brought 
here  for  review  is  by  bill  of  exceptions. 
Bannon  v.  Louisville  Trust  Co.,  Adm'r,  150 
Ky.  401,  150  S.  W.  CIO;  LouUvlUe  Ry.  Co. 
V.  Gaar,  112  S.  W.  1130;  Paducah  Light  Co. 
v.  Bell.  85  S.  W.  216,  27  Ky.  Law  Bep.  428; 
Geo.  T.  Stagg  Co.  v.  Brlghtwell,  92  S.  W.  8, 
28  Ky.  Law  Bep.  1220.  In  this  instance  the 
alleged  misconduct  of  the  trial  court  is  not 
shown  by  the  bill  of  exceptions,  but  appears 
only  from  an  affidavit  of  plaintiff.  That  be- 
ing true,  it  cannot  be  considered. 

Considered  in  the  light  of  the  facts,  we 
find  no  errors  in  the  admission  or  rejection 
of  testimony- or  in  the  instructions  that  will 
justify  a  reversal.  It  is  manifest  that  the 
Jury,  being  guided  by  the  decided  weight  of 
evidence,  took  the  view  that  plaintiff,  at  the 
time  of  the  accident,  was  digging  coal  from 
the  entry  stump,  contrary  to  the  rules  of  the 
mine,  and  that  his  own  negligence  was  the 
proximate  cause  of  bis  injury. 

Judgment  affirmed. 


NASHVILLE,  C.  A  ST.  L.  B.  00.  ▼.  BANKS. 
(Court  of  Appeals  of  Kentucky.    Dec.  10, 1913.) 

1.  DaUAOES    (I    216*)— PlEBSONAJ.     Injitbiks— 
ASSESSUENT  OF  DAUAOEft— IKSTBITOTIONS. 

An  instruction,  in  an  action  for  the  loss  of 
both  hands,  that  the  jury,  on  finding  for  plain- 
tiff, should  assess  such  sum  as  will  fairly  com- 
pensate him  "for  injuries  to  his  person,  for  loss 
of  time  occasioned  on  account  of  said  injuries ; 

*  *    *    for     physical     and    mental     suffering 

•  *  •  on  account  of  said  injuries,  and  for 
permanent  injury  to  him  lessening  bis  power  to 
earn  money,"  is  erroneous,  and  the  words  "for 
injuries  to  his  person"  should  be  omitted,  and 
the  words  "diminution  of  should  be  substituted 


for  the  words  "permanent  injury  to  him  lessen- 
ing," 80  as  to  read  "any  diminution  of  his  pow- 
er to  earn  money." 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  |{  648-655;  Dec.  Dig.  |  216.*1 

2.  Mastbb  ahd  Servant  (|  296*)— Injitbt  to 
Sesvant— IssuEa— In  STBuono  ns. 

Where,  in  an  action  for  injuries  to  a  brake- 
man  while  between  cars  to  uncouple  them,  the 
company  pleaded  contributory  negligence,  the 
court,  in  snbmittinff  the  issue  of  the  brakeman's 
negligence,  must  follow  the  pleading  and  submit 
the  facts  alleged  and  proved,  and  state  that  it 
was  the  duty  of  the  brakeman  to  perform  his 
duties  in  a  way  that  was  usual  or  reasonably 
safe,  and  to  exercise  such  care  as  might  be  rea- 
sonably expected  of  a  man  of  ordinary  prudence 
under  like  circumstances,  or  he  was  guilty  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1180-1184;  Dec.  Dig.  | 
296.*] 

3.  CoiOfEBOK  (f  27*)— INTEBSTATE  GolOIDKir— 

What  Constitutes. 

A  brakeman  engaged  in  switchinK  cars  for 
transportation  from  one  state  to  another  is  en- 
gaged in  interstate  commerce,  though  the  train 
on  wtiich  he  is  employed  runs  only  between  two 
points  in  a  state. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  25;  Dec.  Dig.  i  27.*] 

4.  NEOUOENCE  (I  lOi*)— INJXTET  to  SERVAIfT— 
CONTBIBUTOKT  NkOUGBNOE— FBDEBAI.  BK- 
FLOTEBS'  LlABUJTT  AOT. 

Under  the  federal  Employers'  Liability  Act 
(April  22,  1908,  c.  149,  36  Stat  65  [U.  S.  Gomp. ' 
St  Supp.  1911,  p.  1322]),  declai-ing  that  con- 
tributory negligence  shall  not  bar  a  recover;^,  but 
the  damage  shall  be  diminished  in  proportion  to 
the  negligence  of  the  injured  employ^,  an  em- 
ployfi  sustaining  a  personal  injury  cannot  re- 
cover full  damages,  but  only  a  proportional 
amount  bearing  the  same  relation  to  the  full 
amount  as  the  negligence  attributable  to  the  rail- 
road company  bears  to  the  entire  negligence  at- 
tributable to  both,  and  an  instruction  that  if  the 
employs  was  guilty  of  negligence  which  contrib- 
uted to  his  injuries,  the  jury  must  diminish  the 
damages  in  proportion  to  the  amount  of  negli- 

J:ence  attributable  to  him  in  producing  the  In- 
ury,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ${  86,  163,  164;  Dec.  Dig.  {  101.*] 

6.  Teiax    d    233*)  — Instbitctioits  — Sum- 

OIENOT. . 

The  instructions  must  be  sufficiently  con- 
crete to  bring  before  the  jury  the  law  of  the 
case,  and  instructions  which  do  not  present  a 
party's  theory  of  the  case  are  insufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  627-630;    Dec.  Dig.  |  23a*] 

Appeal  from  Circait  Court,  McCracken 
County. 

Action  by  George  Banks  against  the  Nash- 
Tille,  Chattanooga  &  St  Louis  Ballroad  Com- 
pany. From  a  Judgment  for  plaintifC,  de- 
fendant appeals.  Reversed  and  remanded  for 
new  trial. 

Wheeler  &  Hughes,  of  Paducah,  and  Claude 
Waller,  of  Nashville,  Tenn.,  for  appellant 
Samuel  A.  Anderson,  of  St  Paul,  Minn.,  and 
Oliver  &  Oliver  and  Joseph  B.  Grogan,  all  of 
Paducah,  for  appellee. 

BOBSON,  O.  X  George  Banks  was  a 
brakeman  in  the  service  of  the  Nashville, 
Chattanooga  &  St  Louis  Railway,  which  op- 
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erates  a  railway  from  Memphis,  Tenn.,  to 
Paducali,  Ky.,  tliat  division  being  known  as 
the  Paducah  &  Memphis  Division;  also  a 
line  of  railway  ICrom  Nashville,  Tenn.,  to 
Hickman,  Ky.,  the  two  divisions  crossing  at 
BoUow  Rock  Junction.  The  train  on  which 
Banks  was  employed  ran  from  Memphis  to 
Hollow  Bock  Junction,  and  while  it  was 
there  he  sustained  injuries  to  recover  for 
which  be  brought  this  action  under  the  fed- 
eral Employers'  Liability  Act  (Act  April  22, 
1908,  c.  149,  36  Stat  65  [U.  8.  Comp.  St 
Supp.  1911,  p.  1322]). 

The  following  agreed  stipulation  was  made 
part  of  the  record:  "That  at  the  time  plain- 
tiff received  the  injuries  complained  of  by 
him  in  this  action,  he  was  in  the  employ  of 
the  defendant  as  a  brakeman  or  flagman,  and 
at  said  time  was  working  as  such  with  a 
freight  train  which  was  made  up  at  the  city 
of  Memphis  In  the  state  of  Tennessee,  and 
known  as  an  'extra  freight  train,'  composed 
of  a  locomotive,  tender,  nine  freight  cars, 
some  of  which  freight  cars  were  loaded  with 
merchandise  in  the  states  of  Mississippi  and 
Alabama  and  transported  by  other  railroad 
companies  to  the  city  of  Memphis,  and  there 
delivered  to  this  defendant  herein,  and  by 
the  defendant  put  into  said  train,  which  was 
transported  by  the  defendant  over  its  rail- 
road as  a  part  of  the  train  complained  of  to 
Hollow  Rock  Junction  in  the  state  of  Tennes- 
see; that  at  Jackson  in  the  state  of  Ten- 
nessee a  car  loaded  with  limiber  was  deliv- 
ered to  this  defendant  which  was  put  Into 
said  train,  also  an  empty  freight  car  was  put 
into  said  train  at  Jackson,  Tenn.,  and  said 
train,  as  thus  made  up,  was  by  the  defendant 
hauled  to  Hollow  Rock  Junction,  which  place 
Is  also  in  the  state  of  Tennessee,  at  which 
place  the  injury  complained  of  by  plaintiff 
was  sustained;  that  at  said  place  said  train 
was  divided  or  split  up,  and  one  empty  box 
car  hauled  by  this  defendant  by  another 
train  over  Its  line  of  road  to  the  dty  of 
Paducah  In  the  state  of  Kentncky,  and  the 
one  loaded  with  lumber  which  was  received 
at  Jackson  In  the  state  of  Tennessee  con- 
signed to  Evansvllle,  in  the  state  of  Indiana, 
was  by  the  defendant  hauled  to  Paris,  in  the 
state  of  Tennessee,  and  there  delivered  to 
the  Louisville  &  Nashville  Railroad  Company 
to  be  transported  to  the  consignee  at  the 
dty  of  Evansvllle  In  the  state  of  Indiana, 
and  three  of  said  cars  which  were  loaded 
with  cotton  were  hauled  by  the  defendant  to 
Chattanooga,  in  the  stete  of  Tennessee,  and 
two  of  the  cars  In  said  train  were  loaded 
with  pyrites  at  Mobile,  Ala.,  and  received  by 
the  defendant  from  another  railroad  at  the 
dty  of  Memphis  and  was  a  part  of  said  train 
from  Memphis  to  Hollow  Rock  Junction,  and 
from  said  Hollow  Rock  Junction  carried  to 
Nashville,  in  the  state  of  Tennessee,  and  one 
of  said  cars  in  said  train  was  an  empty  box 
car,  and  was  consigned  to  Atlanta,  in  the 
state  of  Georgia,  and  one  other  of  said  empty 
box  cars  was  consigned  to  Puryear,  in  the 


state  of  Tennessee;  that  each  and  all  of  said 
cars  proceeded  on  to  their  respective  desti- 
nations after  leaving  said  Hollow  Rock  Junc- 
tion in  Tennessee." 

When  the  train  reached  Hollow  Rock  Junc- 
tion, it  was  necessary  to  take  some  of  the 
cars  from  that  train  and  place  them  on  an- 
other track,  where  a  train  destined  for  Nash- 
ville wonld  take  them  and  carry  them  to 
Nashville.  The  conductor  left  the  train  in 
charge  of  Banks  and  went  to  the  depot  to 
attend  to  other  duties.  The  train  was  pulled 
up  beyond  the  swlteh.  Banks  threw  the 
switch  and  gave  the  engineer  the  back-up  slg- 

i  nal,  and,  as  the  cars  passed  him  backing 
down  the  side  track,  he  got  up  on  the  side  of 

I  one  of  the  cars  so  as  to  ride  down.    When  he 


had  backed  in  far  enough,  he  gave  the  engl- 
!  neer  a  stop  signal.  At  this  time  the  engineer 
'  was  around  the  curve  from  him,  and  so  the 
signal  was  passed  on  to  the  engineer  by  Sil- 
'  er,  another  brakeman  who  stood  out  from 
the  train  for  this  purpose.  As  to  what  fol- 
'  lowed  the  proof  Is  conflicting.  According  to 
{ the  proof  for  Banks,  the  engineer  stopped  the 
train  in  obedience  to  the  signal,  and  after 
it  was  stopped  Banks  went  In  between  the 
cars  to  cut  off  the  cars  that  were  to  be  left 
on  that  track.  He  pulled  the  pin  at  the  cou- 
pling and  turned  the  angle  cock  on  the  front 
car.  He  then  took  hold  of  the  air  hose  with 
one  hand  and  reached  over  with  the  other 
hand  to  turn  the  angle  cock  on  the  rear  cars, 
and  just  at  this  Juncture  the  engineer,  with- 
out any  signal  from  him  so  to  do,  again  back- 
ed the  cars,  catching  both  of  his  hands  In 
the  bumper,  and  so  injuring  them  that  both 
had  to  be  amputated.  On  the  other  hand,  the 
proof  for  the  defendant  is  to  the  effect  that 
Banks  was  riding  on  the  rear  car  that  was 
to  be  left  in  the  train,  and  that  he  reached 
over  and  turned  the  angle  cock  on  this  car 
before  he  got  off  it;  that  he  then  got  down 
on  the  ground,  and,  while  the  cars  were  still 
moving,  went  in  between  the  cars,  pulled  the 
pin,  and  then  took  hold  of  the  air  hose  with 
one  hand  and  reached  over  with  the  other  to 
the  angle  cock,  and,  when  he  did  this,  he  set 
the  brakes  on  the  rear  cars  in  emergency, 
causing  the  wheels  to  stop  revolving,  and 
that  this  caused  the  forward  part  of  the 
train,  which  was  still  In  motion,  to  bump 
against  the  rear  cars,  thus  inflicting  upon 
him  the  Injuries  which  he  received.  The 
proof  for  the  defendant  also  showed  that  it 
was  Improper  and  very  dangerous  to  attempt 
to  uncouple  the  cars  In  this  way,  and  that 
If  Banks  had  followed  the  usual  way  of  do- 
ing the  work  there  would  have  been  no  dan- 
ger In  It  The  Jury  found  for  the  plaintiff 
in  the  sum  of  $20,000.  The  court  refused  a 
new  trial  and  gave  judgment  upon  the  ver- 
dict   The  defendant  appeals. 

The  chief  complaint  on  the  appeal  is  as  to 
the  instructions  of  the  court.  We  see  no 
objection  to  Instructions  1  and  2.  Instruc- 
tions 3,  4,  and  5  are  in  these  words:  "(3) 
If  yon  find  for  the  plaintiff,  you  will  assess 
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in  his  t&TOT  sncb  snm  in  damages  as  you 
may  believe  from  the  evidence  in  this  case 
will  fairly  and  reasonably  compensate  him 
for  injuries  to  tiis  person ;  for  loss  of  time 
occasioned  on  account  of  said  injuries,  if  any, 
not  exceeding  $600 ;  for  physical  and  mental 
suffering,  if  any  of  either,  on  account  of  said 
injuries;  and  for  any  permanent  Injury  to 
Iiim  lessening  his  power  to  earn  money,  but 
in  all  not  exceeding  the  amount  claimed  in 
the  petition,  to  wit,  $100,000.  (4)  Although 
you  may  believe  from  the  evidence  in  this 
case  that  defendant  was  guilty  of  negligence 
on  the  occasion  complained  of,  and  as  defin- 
ed to  you  by  instruction  No.  1  herein,  yet,  if 
you  shall  further  believe  from  the  evidence 
that  plaintiff  was  also  guilty  of  negligence  in 
the  performance  of  his  duties  as  brakeman 
at  the  time  complained  of  by  liim,  then  he  is 
chargeable  with  contributory  negligence,  and 
if  you  sliaU  believe  from  the  evidence  in  tills 
case  that  plaintiff  was  guilty  ist  negligence 
as  mentioned  to  you  in  this  instruction,  and 
that  such  negligence  on  his  part  contributed 
to  bring  about  the  injuries  to  him  and  but 
for  which  be  would  not  have  been  Injured, 
then  you  will  diminish  the  damages,  if  any, 
you  may  assess  in  his  favor,  in  proportion 
to  the  amount  of  negligence,  if  any,  attribu- 
table to  him  in  causing  or  producing  the  in- 
jury complained  of  by  him.  (5)  The  court 
further  Instructs  you  that  it  you  shall  be- 
lieve from  the  evidence  in  this  case  that  the 
injuries  received  by  plaintiff  were  caused 
wholly  and  solely  by  bis  own  negligence  and 
without  any  negligence  on  the  part  of  de- 
fendant, as  defined  to  you  by  instruction  No. 
1  herein,  then  the  law  Is  for  the  defendant, 
and  you  will  so  find." 

[1]  The  words  "for  injuries  to  his  person" 
should  have  been  omitted  from  instruction  3. 
Wliat  would  compensate  a  man  for  loosing 
both  of  his  hands  is  too  uncertain  to  be  sub- 
mitted to  a  jury.  We  have  often  laid  down 
the  measure  of  damages  in  this  class  of 
cases,  and  have  uniformly  condemned  such 
expressions  as  this  in  instructions.  L.  &  N. 
B.  B.  Oo.  V.  Logsdon,  114  Ky.  746,  71  S.  W. 
906,  24  Ey.  Law  Rep.  1666 ;  L.  &  N.  It.  R. 
Co.  v.  Hall,  115  Ky.  576,  74  S.  W.  280,  24  Ky. 
Law  Rep.  2487;  Cincinnati,  eta,  R.  Co.  v. 
Giboney,  124  Ky.  809,  100  S.  W.  216,  30  Ky. 
Law  Rep.  1006 ;  liOxington  R.  Go.  v.  Herring, 
96  S.  W.  558,  29  Ky.  Law  Rep.  794 ;  Paducah 
Traction  Co.  v.  BurradeU,  104  8.  W.  709,  31 
Ky.  Law  Rep.  1052;  L.  ft  N.  R.  R.  Co.  v. 
Pearcy,  121  S.  W.  1087.  The  words  "diminu- 
tion of"  should  also  be  substituted  for  the 
words  "permanent  Injury  to  him  lessening," 
so  that  this  part  of  the  instruction  will  read : 
"any  diminution  of  his  power  to  earn  mon- 
ey." 

[2]  Instruction  4  1b  faulty  in  that  It  no- 
where defines  the  duty  which  the  law  re- 
quired of  the  plaintiff  under  the  evidence. 
The  duties  required  of  the  defendant  were 
defined  in  instruction  1,  but  in  instruction  4 


the  court  only  told  the  Jury  that,  if  they  be- 
lieved from  the  evidence  that  the  plaintiff 
was  also  guilty  of  negligence  in  the  perform- 
ance of  b\a  duties  as  brakeman,  then  he  was 
chargeable  with  ctmtributory  negligence. 
The  defendant  by  its  answer  aptly  pleaded 
the  facts  relied  on  as  constituting  contribu- 
tory negligence  on  the  plaintiff's  part,  and 
when  this  is  done  the  court  should  in  its 
instructions  follow  the  pleading  and  submit 
the  facts  therein  alleged  to  the  Jury.  In 
lieu  of  the  part  of  the  Instruction  referred 
to,  the  court  should  have  told  the  Jury  that 
it  was  the  duty  of  the  plaintiff  to  perform 
his  duties  in  the  'yvay  that  was  usual  or  rea- 
sonably safe;  and  to  exercise  such  care  In 
performing  them  as  might  be  reasonably  ex- 
pected of  a  man  of  ordinary  prudoice  under 
like  circumstances,  and  that,  if  he  failed  to 
do  this,  he  was  guilty  of  contributory  negli- 
gence. 

[S,  4]  Tike  facts  agreed  showed  clearly  that 
this  train  was  engaged  in  interstate  com- 
merce and  that  the  action  was  properly 
brought  under  the  fMeral  Employers'  Lia- 
bility Act  That  act  provides:  "Contribu- 
tory negligence  shall  not  bar  a  recovery,  but 
the  damages  shall  be  diminished  by  the  Jury 
in  proportion  to  the  amount  of  negligence 
attributable  to  such  empIoyC"  Construing 
this  statute,  the  TTnited  States  Supreme 
Court,  In  Norfolk  &  Western  R.  Co.  v.  Earn- 
est. 229  U.  S.  114,  33  Sup.  Ct  654,  57  L.  Ed. 
1096,  said:  "The  statutory  direction  that  the 
diminution  shall  be  In  proportion  to  the 
amount  of  negligence  attrftutable  to  such 
employ^'  means,  and  can  only  mean,  that, 
where  the  causal  negligence  is  partly  at- 
tributable to  him  and  partly  to  the  carrier. 
he  shall  not  recover  full  damages,  but  only 
a  proportional  amount,  bearing  the  same 
relation  to  the  full  amount  as  the  negligence 
attributable  to  the  carrier  bears  to  the  en- 
tire negligence  attributable  to  both;  the  pur- 
pose being  to  abrogate  the  common-law  rule 
completely  exonerating  the  carrier  from  lia- 
bility in  such  a  case,  and  to  substitute  a 
new  rule,  confining  the  exoneration  to  a  pro- 
portional part  of  the  damages,  corresponding 
to  the  amoimt  of  negligence  attributable  to 
the  employ&"  The  Instruction  of  the  court 
does  not  conform  to  the  rule  thus  laid  down. 
It  does  not  In  terms  state  what  the  amount 
of  negligence  attributable  to  him  is  to  be  In 
proportion  to;  but.  as  in  the  previous  part 
of  the  instruction  the  negligence  of  the  de- 
fendant and  his  negligence  are  referred  to, 
we  think  the  natural  meaning  of  the  instruc- 
tion is  that  the  damages  are  to  be  diminish- 
ed in  the  proportion  to  the  amount  of  negli- 
gence attributable  to  him  and  that  attribu- 
table to  defendant,  which,  as  shown  above, 
ia  not  the  construction  of  the  statute  adopted 
by  the  Supreme  Court. 

[S]  Instruction  5  is  so  general  that  It  does 
not  clearly  present  the  defendant's  theory  of 
the  case;  and  no  other  Instruction  was  given 


Digitized  by 


Google 


Ky.) 


IX>UISYILi:iE  *  N.  B.  CO.  ▼.  STEWART'S  ADM'X 


667 


presenUng  its  side  of  the  case.  We  bare, 
lu  a  number  of  cases,  held  that  the  Instruo 
ttons  should  be  sufficiently  concrete  to  bring 
the  mind  of  the  Jury  intelligently  to  the 
law  of  the  case.  U  &  N.  R.  B.  Co.  t.  King, 
131  Ky.  347, 115  8.  W.  196;  Johnson  y.  Wee- 
terfleld.  143  Ky.  10,  135  S.  W.  425;  Bauer  v. 
I.  C.  B.  B  Co.,  156  Ky.  183,  160  S.  W.  SSa 
Ih  lien  of  instruction  5,  on  another  trial  the 
«ourt  will  give  the  Jury  this  instruction: 
(5)  If  you  shall  believe  from  the  evidence 
that  the  plaintlfl  went  in  between  the  cars 
while  they  were  in  motion,  and  sustained 
the  injuries  sued  for  before  the  train  came 
to  a  Bto|>,  you  will  find  for  the  defendant 
Judgmoit  revened,  and  canae  remaaded 
for  a  new  trial. 


LOUISVILUE]  &  N.  B.  CO,  ▼.  STEWART'S 
ADM'X. 

<Court  of  Appeals  of  Kentucky.    Dec  iA,  1018.) 

1.  Masteb  and  Sebvant  (I  250%,  New,  vol. 
16  Key-No.  Series)— Plbading— what  Law 

OOVKBNS. 

Where  a  general  allegation  of  negligence 
is  8n£Bcient  in  the  courts  of  a  state,  such  alle- 

fation  is  good  in  an  action  under  the  federal 
Smployers^  Liability  Act  (Act  April  22,  1908,  c. 
149,  35  Stet.  65  ( U.  8.  Comp.  St.  Supp.  1911,  p. 
1322]),  though  the  petition,  if  the  action  bad 
been  brought  in  the  federal  court,  would  be  bad 
unless  it  set  up  with  particularity  the  acts 
of  negligence  complained  of. 

2.  MaSIBB  AHD  SaSVAKT  (I  276*)— INJITBT  TO 

Sebvabt  — NEouQEncB  — Qimmoir       fob 

JUBI. 

In  an  action  under  the  federal  Brnployers' 
Liability  Act  (Act  AprU  22,  1808.  c.  149,  85 
Stat  66  [U.  8.  Comp.  St  Suppw  1911,  p.  1322]) 
for  the  death  of  an  engineer,  evidence  held  not 
to  show  the  negligence  of  tlie  rear  flagman  in  ap- 
plying the  emergency  air  brake,  thereby  (topping 
the  train  so  suddenly  as  to  throw  the  engineer 
against  the  window  of  the  cab,  causing  injuries 
resulting  in  his  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »l  950-952,  964,  959,  970, 
976;  Dec  Dig.  |  276.*] 

8.  Masteb  and  Sebvant  ({  278*) — Iitjubt  to 
Sbbvant— Negligence— Evidence. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (Act  April  22,  1908,  c  149,  35 
Stut  ee  [U.  8.  Comp.  St  Supp.  1911,  p.  1322]) 
for  the  death  of  an  engineer,  evidence  held  to 
show  that  the  conductor  was  negligent  in  giv- 
ing signals  to  the  engineer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  (^ent  Dig.  {{  954.  956-958,  960-969, 
971,  972,  977;  Dec.  Dig.  |  27a*] 

4.  Death  (|  95*)— Action  fob  Death— Dak- 

AOES. 

The  measure  of  damages  in  an  action  for 
negligent  death  is  such  as  will  compensate  the 
estate  of  decedent  for  the  destruction  of  his 
earning  power,  and  the  Jury  in  arriving  at  the 
amount  must  consider  all  the  evidence  bearing 
on  the  question. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
IM|.  If  108,  109,  111-115,  120;    Dec  Dig.   | 


6.  Death  (i   101*)— Action   fob  Neqlioxnt 
Death— Damages— AppoBnoNHENT. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (Act  April  22,  1908,  c  149,  35 
Stat.  66  [U.  S.  Comp.  St  Supp.  1911,  p.  1322]) 
for  negligent  death,  the  jury  should  apportion 
the  recovery,  if  any,  between  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  if  13^140;    Dec  Dig-l  101.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  William  H.  Stewart's  adminls- 
tratilz  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed,  with 
directloos  to  grant  new  trlaL 

Benjamin  D.  Warfleld,  of  Looisvllle,  and 
Sims  A  Rodes,  of  Bowling  Oreen,  for  aiqpd- 
lant  Wright  &  McElroy,  of  Bowling  Oreen, 
and  Haaelrigg  &  Haselrigg,  of  Frank^rt,  for 
appellee. 

TURNER,  J.  On  September  6,  1908,  WU- 
Ilam  H.  Stewart,  an  engineer  employed  by 
appellant,  while  running  a  train  from  Paris, 
Tenn.,  to  Bowling  Oreen,  Ky.,  was  injured, 
and  as  result  thereof  died  22  days  later  from 
inflammation  of  the  brain.  Thereafter  his 
wife  gualifled  as  administratrix,  and  insti- 
tuted this  action  as  personal  representative 
seeking  damages  under  the  Employers'  Lia- 
bility Act  of  AprU  22,  1908  (chapter  149,  85 
Stat  65  [U.  8.  Comp.  St  Snpp.  1911,  p. 
1322]).  The  Jury  returned  a  verdict  for 
$20,000,  and  from  a  Judgment  on  that  verdict 
this  appeal  Is  prosecuted. 

Upon  the  occasion  in  question  the  train 
was  eomlng  north  from  Paris,  Tenn.,  towards 
Bowling  Oreen,  Ky.  When  it  reached  Cum- 
berland City,  Tenn.,  It  met  a  south-bound 
frei^t  train,  and,  accordingly,  the  north- 
bound train  went  in  on  the  sine^e  switch 
which  was  at  that  point,  so  that  the  freight 
train  might  proceed  south;  but  there  was 
also  due  at  that  point  a  south-bound  passen- 
ger train  in  a  short  time,  and  Stewart's  train 
had  to  wait  there  until  it  also  went  south. 
Stewart's  train  had  to  clear  the  main  track 
first  to  let  the  freight  train  proceed  south, 
and  later  to  permit  the  passenger  train  to 
pass.  Stewart's  freight  train  was  a  long 
train,  and  there  were  several  cars  standing 
on  the  side  track  when  his  train  went  in  on 
it  The  cars  so  standing  were  coupled  to  the 
engine  and  pushed  ahead  of  the  engine  on 
the  side  track  as  It  proceeded  north.  When 
the  freight  train  had  gone  far  enough  north 
to  clear  the  main  track  at  the  south  end  of 
the  switch  to  enable  the  freight  train  stand- 
ing on  the  main  track  to  pass  south,  the  cars 
so  pushed  ahead  of  the  engine  on  the  side 
track  were  either  on  the  main  track  at  the 
north  end  of  the  switch  or  so  dose  to  the 
main  track  as  to  foul  it,  or  not  to  be  "in  the 
clear"  of  the  main  tracks  ui>on  which  the 
passenger  train  which  was  shortly  expected 
from  the  north  must  pass.  The  flagman  in 
charge  of  the  rear  end  of  the  train,  after  his 
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train  was  on  the  switch,  threw  the  switch 
and  locked  It,  as  It  was  bis  duty  to  do,  so 
that  not  only  the  freight  train  but  the  ex- 
pected passenger  train  might  proceed  south. 
After  the  freight  train  had  gone  south,  the 
conductor,  who  was  up  near  the  engine  and 
cars  near  the  north  end  of  the  switch,  signal- 
ed the  engineer  to  back  his  train,  evidently 
with  the  purpose  of  leaving  the  north  end  of 
the  switch  dear  so  that  the  passenger  train 
might  pass ;  a  flagman  had  already  been  sent 
out  to  flag  the  approaching  passenger  train 
to  the  north. 

There  were  three  crossings  going  over  the 
side  track,  one  very  near  the  south  end  dt 
the  switch,  and  the  other  two  were  blocked 
by  the  standing  freight  train.  It  was  the 
duty  of  the  company  to  keep  these  crossings 
open,  and  the  rear  flagman,  as  soon  as  he 
bad  closed  the  switch,  started  up  to  the  mid- 
dle crossing  to  see  U  anybody  wanted  to  get 
through,  and  if  necessary  to  open  It;  but, 
before  he  reached  the  middle  crossing,  the 
conductor  up  at  the  front  of  the  train  gave 
the  engineer  a  signal  to  back  his  train,  and 
this  he  proceeded  to  do.  The  rear  flagman, 
whose  duty  It  was  not  only  to  keep  the  cross- 
ings open,  but  to  throw  the  switch  at  the 
sonth  end  so  that  the  switch  would  not  be 
split,  and  to  avoid  a  possible  derailment  of 
cars.  Immediately  started  back  while  the 
train  was  moving  for  the  purpose  of  throwing 
the  switch ;  but  when  he  reached  the  rear  of 
the  train,  doubting  whether  he  had  time  to 
unlock  and  throw  the  switch  before  the  ca- 
boose reached  It,  he  put  on  the  emergency 
air  brake  from  the  rear  of  the  train  called 
an  angle-cock,  and  stopped  the  train  before 
the  caboose  reached  the  switch,  and  Just 
about  where  it  fouled  the  main  track.  The 
putting  on  the  emergency  In  this  way  from 
the  rear  had  the  effect  to  Immediately  stop 
the  whole  train,  and  cause  a  considerable 
Jerk  or  Jar,  and  it  is  claimed  by  the  plaln- 
tUt  that  this  Jerk  or  Jar  threw  him  up 
against  the  side  of  the  cab  of  the  engine  and 
bruised  his  shoulder  and  Injured  his  head  in 
such  way  as  resulted  In  his  death. 

The  crew  of  the  train  consisted  of  five 
men:  Jones,  the  conductor;  Stewart,  the 
engineer;  Sllnor,  the  brakeman  at  the  front 
of  the  train;  and  Hill,  the  flagman  at  the 
rear  of  the  train;  and  Sorrels,  the  fireman. 
Jones,  the  conductor,  did  not  testify  upon 
the  trial;  but  we  have  the  testimony  of 
Minor,  Hill,  and  Sorrels.  The  testimony  is 
that  the  siding  was  not  long  enough  to  hold 
Stewart's  train  and  the  cars  whldi  were 
already  on  It,  and  at  the  same  time  be  clear 
of  the  main  track  at  both  ends,  so  that  It 
was  necessary  to  back  his  train  till  he  clear- 
ed the  main  track  at  the  north  end  of  the 
switch  80  that  the  passenger,  a  much  shorter 
train,  could  pull  down  the  main  track  and 
stop  clear  of  the  north  end  of  the  switch  till 
the  freight  train  could  pull  up  north  so  as 
to  clear  the  main  track  at  the  south  end;  in 
other  words,  as  expressed  by  railroad  men, 


they  had  to  "saw-by."  Sorrels,  the  fireman, 
testified  that  the  conductor  gave  Stewart  the 
signal,  and  the  engineer  gave  three  blasts 
of  the  whistle,  and  then  started  back  slowly, 
and  whUe  so  backing  slowly,  and  after  the 
train  had  backed  a  short  distance,  the  flag- 
man, Hill,  put  on  the  emergency  application 
of  the  air  brake  at  the  rear  and  stopped  the 
train  suddenly,  and  that  the  Jar  threw  Stew- 
art up  against  the  window,  and  Stewart 
claimed  immediately  afterwards  that  It  had 
hart  his  bead  and  shoulder ;  that  the  Jar  was 
neither  hard  nor  soft,  but  medium.  Minor 
states  that  the  emergency  application  caused 
a  "right  smart"  jar,  that  It  stopped  every 
car,  including  the  engine,  at  once,  and  that 
such  an  application  might  endanger  some 
part  of  the  train,  or  might  result  In  injuries 
to  persons  around  or  on  the  train.  Hill,  the 
rear  flagman  who  applied  the  air,  testified 
that  he  applied  It  for  the  purpose  of  prevent- 
ing the  train  "from  splitting  the  switch,"  and 
possibly  derailing  one  or  more  cars ;  ttiat  he 
did  not  apply  the  brakes  for  the  purpose  of 
"bunching  the  slack,"  although  Its  application 
did  have  that  effect,  and  did  have  the  effect 
to  keep  the  rear  end  of  the  train  from  go- 
ing on  the  main  track  at  the  south  end  of 
the  switch.  He  testified  that  after  the  train 
had  pulled  onto  the  side  track  from  the  main 
track  he  threw  the  switch  and  locked  It; 
that  it  was  his  duty  then  to  go  to  the  middle 
crossing,  which  was  blocked  by  the  freight 
train,  to  see  If  any  oue  wanted  to  get  by, 
and  to  cut  the  train  If  necessary  and  let 
them  by ;  and  after  be  had  locked  the  switch 
he  started  to  the  middle  crossing  which  was 
from  400  to  600  feet  distant  from  the  lower 
crossing  near  where  the  caboose  stopped; 
that  he  had  gone  about  one-third  of  the  way 
when  the  train  began  to  back,  and  he  imme- 
diately hastened  back  towards  the  rear  of 
the  train,  and,  thinking  he  did  not  have 
time  to  unlock  and  throw  the  switch  before 
the  train  got  to  the  main  track,  he  put  on 
the  emergency  from  the  rear  and  stopped 
the  caboose  before  it  reached  the  main  track 
and  about  at  a  point  where  It  would  foul 
the  main  track. 

Two  rules  of  the  company  were  Introduced 
In  evidence  as  foUows:  No.  1.  "The  emer- 
gency or  quick  action  must  never  be  used  un- 
less it  Is  to  avoid  injury  to  life  or  property. 
No  excuse  wlU  be  taken  for  Its  use  exo^t 
as  stated.  The  necessity  for  Its  use  can  be 
readily  avoided  by  returning  the  handle  to 
lap  immediately  after  the  release  of  the  first 
application,  and  then  applying  the  brakes 
lightly  before  the  engine  reached  the  exact 
spot"  It  was  shown,  however,  that  the  lat-  . 
ter  sentence  had  no  application  where  the  air 
is  applied  from  the  rear  of  the  train.  The  oth- 
er rule  introduced  was  as  follows:  No.  2. 
"A  train  about  to  enter  or  leave  a  siding 
must  come  to  a  full  stop  before  the  switch  is 
thrown,  and  no  signal  must  be  given  to  start 
the  train  until  the  switch  Is  turned  and  the- 
lock  is  secured  through  the  Tansp.   No  attempt 
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Bhonld  be  made  to  close  a  awitcli  until  the 
last  wheels  are  off  the  switch  rails.  The 
person  who  loc]i:s  a  switch  mnst  grasp  the 
chain  and  pnll  the  lock  and  see  that  It  Is 
securely  fastened,  and,  after  having  done  so, 
must  look  twice  at  the  switch  rails  to  see 
that  they  are  In  their  proper  position.  At 
meeting  or  passing  points  the  employe  at- 
tending the  switch  will,  after  locking  It  to 
main  track,  take  a  position  not  nearer  than 
ten  feet  from  the  switch  nntU  the  expected 
train  has  passed." 

[1]  The  petition  charged  in  general  terms 
that  the  death  of  Stewart  was  brought  abont 
by  the  negligence  of  the  agents  and  employes 
of  defendant,  bat  does  not  specify  In  detail 
the  negligence  complained  of.  It  is  urged  by 
appellant  that  the  demurrer  to  the  petition 
should  have  been  sustained  because  the  plain- 
tiff was  proceeding  under  a  federal  statute 
and  should  have  been  required  to  set  up  with 
particularity  the  acts  of  negligence  complain- 
ed of  as  he  would  have  been  required  to  do 
in  the  federal  court;  but  the  act  of  Congress 
does  not  undertake  to  prescribe  the  mode  of 
procedure  where  the  action  Is  pending  in 
the  state  courts,  except  in  certain  particulars 
not  here  involved.  So  that,  the  general  al- 
legation of  negligence  being  held  sufficient 
In  this  state  prior  to  the  enactment  of  the 
Employers'  liability  Act,  such  a  plea  will 
be  held  good  even  when  proceeding  under 
that  act 

[2]  It  is  urgently  insisted  for  appellant 
tiiat  It  was  entitled  to  a  peremptory  Instruc- 
tion. We  have  given  above  the  substance  of 
the  evidence,  and  must  say  that,  so  far  as 
the  evidence  shows  any  negligence  upon  the 
I>art  of  Hill,  the  rear  flagman,  appellant's 
contention  should  have  been  sustained.  It 
was  Hill's  duty  to  lock  the  switch  at  the 
south  end  of  the  siding  Just  as  he  did.  Un- 
der one  of  the  rules  quoted,  It  was  his  duty 
to  remain  near  that  switch  nntU  the  expect- 
ed train  had  passed  on  the  main  track,  but 
he  was  relieved  from  that  duty  by  the  fur- 
ther Imperative  duty  which  devolved  upon 
him  of  seeing  that  the  middle  crossing  was 
kept  open  for  traffic.  It  was  the  duty  of  the 
company,  under  the  laws  of  Tennessee,  to 
keep  those  crossings  open,  and  Hill  imme- 
diately after  closing  the  switch  proceeded  to 
the  performance  of  this  latter  duty,  and  be- 
fore he  could  get  to  the  middle  crossing  the 
train  began  to  back,  and  he,  knowing  that 
the  switch  was  dosed.  Immediately  ran  back 
towards  the  rear  of  the  train;  but,  finding 
he  did  not  have  time  to  unlock  and  throw 
the  switch  In  order  to  prevent  the  "splitting 
of  the  switch"  and  possibly  the  derailment 
of  some  of  the  cars,  and  consequent  delay  In 
traffic  which  would  have  resulted  therefrom, 
he  did  the  only  thing  whldi  he  could  reason- 
ably bate  done,  and  that  was  to  apply  the 
emergency  air  brake  by  angle-cock ;  and  it  is 
doubtfol  from  the  evidence  whether  he  then 
applied  It  in  time  to  prevent  the  freight  train 
from  f online  the  main  track. 


[3]  But  the  conductor  was  guilty  of  negli- 
gence; he  gave  the  order  to  back  the  train 
when  he  knew,  or  should  have  known,  that 
the  switch  at  the  south  end  of  the  siding  was 
locked ;  he  knew,  or  should  have  known,  that 
the  rear  flagman,  after  locking  that  switch, 
had  to  see  to  the  keeping  open  of  the  middle 
crossing,  and  therefore  knew,  or  should  have 
known,  that  the  flagman  was  not  at  the 
switch  when  he  gave  that  order  to  back,  and 
that  if  the  rear  end  of  the  train  backed  onto 
the  main  track  at  the  south  end  of  the  switch 
it  would  split  the  switch  and  possibly  de- 
rail some  cars  and  delay  traffic.  He  knew 
that  under  the  rule  above  quoted  the  train 
before  entering  or  leaving  a  siding  must 
come  to  a  full  stop  before  the  switch  is 
thrown,  and  that  untU  the  switch  is  thrown 
and  the  lock  secured  no  signal  must  be  given 
for  starting.  The  conductor  knew  that  his 
train  was  too  long  for  that  siding  to  be  "in 
the  clear"  of  the  main  track  at  both  ends; 
he  necessarily  knew  that  when  he  backed 
that  train  so  as  to  clear  the  main  track  at 
the  north  end  of  the  switch  that  it  would 
probably  run  out  onto  the  main  track  at  the 
south  end,  and  before  giving  that  order  he 
should  have  known  either  that  the  switch 
was  open  or  that  the  flagman  was  there  to 
open  it  The  front  flagman  had  been  sent 
ahead  to  flag  the  approaching  passenger 
train,  and  there  was  no  such  emergency  ex- 
isting to  clear  the  north  end  of  the  switch 
as  Justified  him  in  giving  the  order  to  bade 
until  he  knew  that  the  switch  at  the  south 
end  was  open,  or  that  the  fiagman  was  there 
for  the  purpose  of  opening  It.  For  these  rea- 
sons the  motion  for  a  peremptory  instruction 
was  properly  overruled. 

[4]  But  the  Instructions  of  the  court  were 
radically  wrong  in  several  particulars.  The 
correct  measure  of  damages  in  such  cases  has 
been  so  often  pointed  out  by  this  court  that 
It  would  seem  unnecessary  to  cite  authority ; 
but  In  this  case  in  the  first  Instruction  the 
plaintiff  is  permitted  to  recover  such  a  sum 
as  will  fairly  compensate  his  estate  for  his 
death.  InstructlonB  similar  to  that  have  been 
frequently  condemned  upon  the  idea  that  It 
might  authorize  the  Jury  to  consider  mental 
anguish,  and  loss  of  companionship,  and  so 
on.  The  true  measure  of  damages  is  that 
sum  that 'will  compensate  his  estate  for  the 
destruction  of  his  irawer  to  earn  money.  On 
another  trial  of  the  case  the  second  Instruc- 
tion, which  deals  alone  with  the  negligence 
of  Hill,  the  flagman,  if  the  evidence  is  the 
same,  will  under  our  view  of  the  case  prob- 
ably be  eliminated,  and  for  that  reason  we 
will  not  consider  it  Instruction  No.  3  is  er- 
roneous for  the  same  reason  as  instruction 
No.  1 ;  it  should  have  been  in  substance  that 
the  measure  of  recovery  Is  such  sum  as  will 
compensate  his  estate  for  the  destruction  of 
his  power  to  earn  money,  and  that  the  Jury 
may  in  arriving  at  this  amount  consider  all 
the  evidence  In  the  case  bearing  upon  this 
question.    Insti'nctlon  No.  4  should  be  given 
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on  a  new  trial  In  conformity  wltli  the  rule  laid 
down  In  Nashrille,  Chattanooga  &  St.  Louis 
B.  Go.  T.  Banks  (this  day  decided)  156  Ky. 
609,  161  S.  W.  554. 

[f  ]  The  court  will  also  upon  the  return  of 
the  case  glye  such  Instructions  to  tbe  Jury 
as  will  apportion  the  ultimate  recovery.  If 
any,  between  the  beneficiaries  as  is  suggest- 
ed by  the  Supreme  Court  In  the  case  of  Gulf, 
Colorado,  etc.,  Ry.  Co.  v.  McGlnnls,  228  U.  S. 
173,  33  Sup.  Ct  426,  57  L.  Ed.  786. 

For  the  reasons  indicated,  the  judgment  Is 
rerersed,  with  direction  to  grant  appellant  a 
new  trial  for  further  proceedings  consistent 
herewith. 


SOUTHERN  BITULITHIO  CO.  t.  DETRE- 
VILLE  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec  19, 1918.) 

1.  Evidence  (J  83*)— Ihdebtedness— Valid- 
ITT— School  Bonds. 

On  an  issue  as  to  whedier  a  city  that  bad 
issued  certain  high  school  bonds  exceeded  the 
limit  of  its  lawful  indebtedneaa  by  executing  a 
subsequent  contract  for  paving,  it  would  t>e  pre- 
sumed, in  the  absence  of  evidence  to  the  contra- 
ry, that  the  city  council  performed  the  necessary 
requirements  and  that  the  Iranda  were  valid. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  105;  Dec.  Dig.  |  83.*] 

2.  MuNiciPAi.  CoaPOBATiONS  (I  863*)— COR- 
BTirDmoNAi.  Debt  XiImit— Obligati.ons— 
Validity. 

An  obligation  of  a  city  in  excess  of  tlie  in- 
come and  revenue  provided  for  the  year  is  a 
violation  of  the  Constitution,  though  it  is  made 
payable  in  future  years. 

[Ed.  Note. — For  other  cages,  see  Municipal 
Corporations,  Cent.  Dig.  U  1824-1827;  Dec. 
Dig.  I  863.*] 

3.  Municipal  Cobporations  (|  863*)— Fis- 
cal Aduinistbation— Limit  of  Taxation. 

Where  a  city  has  created  a  debt  which  is 
not  in  excess  of  the  amount  wliich  it  is  entitled 
to  raise  under  the  constitutional  limit  of  tax- 
ation, it  cannot  defeat  the  debt  by  failing  to  make 
the  necessary  levy  and  may  be  required  to  make 
it  within  the  constitutional  limit 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1824-1827;  Dec 
Dig.  {  863T*1 

4.  Municipal  Corpobations  (|  867*)— Debt 

LIMIT^CONSTITUTIONAL     PBOVISIONB— CON- 
BIBUCTION. 

Const  !  167,  provides  that  the  tax  rate  of 
cities  for  other  than  school  purpose  shall  not 
exceed  si>ecified  rates;  that  no  city  stiall  l>ecome 
indebted  in  any  manner  or  for  any  purpose  to  an 
amount  exceeding,  in  any  year,  the  income  and 
revenue  provided  for  such  year  without  the 
assent  of  two-thirds  of  the  voters  thereof,  voting 
at  an  election  held  for  that  purpose;  and  that 
any  indebtedness  contracted  m  violation  of  the 
section  shall  be  void.  Section  158  declares  that 
cides  shall  not  incur  indebtedness  to  an  amount, 
including  existing  indebtedness,  in  the  aggregate 
exceeding  specified  maximum  percentages  on  the 
value  of  the  taxable  property  therein.  Held, 
that  a  municipality,  without  a  vote  of  the  peo- 
ple, cannot  in  one  year  create  a  debt  to  l>e  there- 
after paid  in  subsequent  years  out  of  the  income 
and  revenue  for  such  subsequent  years,  and  for 
the  payment  of  which  no  provision  can  be  made 


out  of  the  income  and  revenue  provided  for  the 
year  in  which  the  indebtedness  is  created,  and 
that,  where  a  city  has  l>ecome  indebted  in  an 
amount  exceeding  the  income  and  revenue  pro- 
vided for  the  year  1913,  a  contract  creating  an 
indebtedness  for  street  improvements  for  that 
year  is  void  to  the  extent  of  the  excess. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1841;  Dec  Dig.  | 
867.*] 

Appeal  from  Circuit  Court,  Chrlstlao 
County. 

Suit  by  George  Detreville  and  others 
against  the  Southern  Bltullthlc  Company 
Decree  for  complainants,  and  defendant  aiv 
peals.    Affirmed. 

Hunter  Wood  &  Son  and  Campbell  Pilcher. 
all  of  Hopklnsvllle,  for  appellant  Soutbali 
&  Southall  and  W.  H.  Southall,  Jr.,  all  ol 
Hopklnsvllle,  for  appellees. 

HOBSON,  C.  J.  The  dty  of  Hopklnsvllle 
entered  into  a  written  contract  with  the 
Southern  Bitulitbic  Company  on  July  3, 1913, 
by  wlilch  It  agreed  to  pay  the  company 
$8,600  for  paving  certain  parts  of  the  public 
ways  of  the  city.  George  Detreville  brought 
tills  suit  to  enjoin  the  execution  of  the  con- 
tract on  the  ground  that  by  the  contract  an 
Indebtedness  was  created  in  excess  of  the  in- 
come and  revenue  provided  for  the  year; 
and  that  the  contract  was  void  under  section 
157  of  the  Constitution.  On  the  trial  of  the 
action  the  following  agreed  statement  of  facts 
was  filed: 

"That  the  following  Items  of  the  income 
and  resources  of  the  dty  of  HopldnsvlUe  for 
the  year  1913  are  correct  and  to  be  estimated 
In  determining  the  question  whether  or  not 
the  dty  of  Hopklnsvllle  exceeded  Its  re- 
sources when  it  entered  into  the  contract 
heretofore  referred  to  with  the  Southern 
Bltulittilc  Company  on  the  3d  day  of  July, 
1913: 

Amount  of  taxes  on  real  and  personal 
property  and  from  franchises  assessed 
at  )4,«30,878  fM.SOS  7* 

2,610  poles  at  |1.60  each  per  pole $,7W  00 

Amount  collected  from  delinquent  taxes 
tor  the  year  1912  from  January  1,  1913, 
to  July  a,  1913 4,T78«8 

Amount  due  on  delinquent  taxes  for  the 
year  1912  that  la  ooUaoUble 2,771  « 

Amount  collected  trom  license  (•«■  from 
January  1.  1913,  to  July  3,  1913 n.334  37 

Amount  collected  from  fines,  dog  taxes, 
and  pounds,  tees  from  January  1  to 
July   2,   1918 2,004  00 

Amount  cash  collected  trom  January  1, 
1913,  to  July  3,  1913,  from  cemetery 1,222  63 

Making  total  amount  of  resources  for 
the  said  city  of  Hopklnsvllle  tor  the 
year  1913  $80,275  U 

"It  Is  agreed  between  the  parties  hereto 
that  on  the  3d  day  of  July,  1913,  the  dty  of 
Hopklnsvllle  owed  the  following  debts  which 
were  created  by  contract  which  should  be 
and  are  to  be  estimated  In  determining  the 
question  whether  or  not  the  city  of  Hopklns- 
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vllle  exce^ed  the  resources  and  income  of 
the  dty  for  the  year  1913,  to  wit: 

Note  due  Planters'  Bank  &  Tnut  Co $19,971  78 

Fixed  Ealarles  of  offlcers  and  employes —  20,631  72 
On  contracts  wltb  the  HopklnsTlUe  Water 

Oo.   6,10000 

On  contract  vltb  Kentnokr  Publlo  Senric* 
Company  tor  street  llshting  tor  the  year 

1913    7,20000 

Amount  due  on  contracts  tor  sewers 1,647  60 

Amount  ot  Interest  on  66,000  school  bonds  1,200  00 


Maklns  the  total  amount  ot  Indebted- 
ness ot  the  cltjr  ot  Hopklnsville  on 
July  2.  1918 167,86100 

"It  Is  farther  agreed  between  the  parties 
hereto  that  on  the  Ist  day  of  March,  1910, 
the  dty  council  of  the  dty  of  Hoi^lnsTJUe 
adopted  an  ordinance  under  which  said  dty 
issued  bonds  to  the  amount  of  940,000,  run- 
ning a  term  of  20  years  and  bearing  5  per 
cent  interest,  for  the  purpose  of  erecting  a 
high  school  building  in  the  dty  of  Hopklns- 
viUe,  which  bonds  were  dated  April  1,  1910, 
and  that  said  bonds  were  issued  by  the 
dty  without  having  submitted  the  question 
whether  or  not  they  should  be  issued  to  a 
vote  of  the  people,  and  that  said  bonds  are 
payable  out  of  the  general  fund  of  the  dty 
of  Hopklnsville,  and  that  there  were  certain 
conditions  in  the  ordinance  under  which  said 
bonds  were  Issued,  all  of  which  are  fully  set 
out  and  described  in  a  copy  of  said  ordinance, 
whidi  is  filed  herewith  and  made  a  part  of 
this  agreed  statement  of  facts,  marked  '2.' 

"It  Is  further  agreed  between  the  parties 
hereto  that  on  the  10th  day  of  November, 
1911,  the  dty  council  of  dty  of  Hopklns- 
ville adopted  an  ordinance  under  which  said 
dty  issued  bonds  for  the  amount  of  $30,000, 
running  a  term  of  20  years  and  bearing  6 
per  cent  interest,  for  the  purpose  of  erecting 
a  high  school  building  in  the  dty  of  Hop- 
kinsvUle,  which  bonds  were  dated  December 
1,  1011,  and  that  said  bonds  were  issued  by 
the  dty  without  having  submitted  the  ques- 
tion whether  or  not  they  should  be  Issued 
to  a  vote  of  the  people,  and  that  said  bonds 
are  payable  out  of  the  general  fund  of  the 
dty  of  Hopklnsville,  and  that  there  were 
certain  conditions  In  the  ordinance  under 
which  said  bonds  were  issued,  all  of  which 
are  fully  set  out  and  described  in  a  copy 
ot  said  ordinance,  which  is  filed  herewith 
and  made  a  part  of  this  agreed  statement 
ot  facts,  marked  '3.' 

"It  is  further  agreed  that  on  July  3,  1013, 
$66,000  of  the  bondd  issued  by  the  dty  of 
HopkinsvUle,  as  hereinbefore  stated,  under 
ordinance  adopted  March  10,  1910,  and  No- 
*  vember  10,  1911,  were  still  outstanding  and 
owing  by  the  dty  of  Hopklnsville  on  the 
8d  day  ot  July,  1018.  And  it  is  contended  by 
the  plaintiff  that  the  said  sum  of  $66,000, 
represented  by  the  $66,000  of  high  school 
bonds  hereinbefore  referred  to,  should  be 
added  to  the  sums  hereinbefore  agreed  on  as 
indebtedness  of  the  dty  of  HopkinsTiUe  in 

161  S.W.-36 


determining  the  question  whether  the  dty 
of  Hopklnsville  exceeded  the  constitutional 
limit  and  exceeded  its  income  and  refioi^pes 
for  the  year  1913,  when  it  entered  into  the 
contract  with  the  Southern  Bitulithlc  Com- 
pany on  July  3, 1913 ;  and  it  is  contended  on 
the  other  hand  by  the  Southern  Bitulithlc 
Company  that  the  $66,000  Indebtedness  creat- 
ed by  the  issuance  of  the  high  school  bonds 
of  that  amount,  which  remained  unpaid  on 
July  3,  lOiS,  and  which  were  issued  prior 
to  the  year  1913,  cannot  properly  or  legally 
be  included  in  an  estimate  of  the  indebted- 
ness of  the  dty  of  Hopklnsville  on  July  '3, 
1913,  for  the  purpose  of  determining  whether 
the  dty  of  Hopklnsville  exceeded  its  resourc- 
es for  the  year  1913  when  it  entered  lato  the 
contract  with  the  Southern  Bitulithlc  Com- 
pany on  July  8,  1013." 

Hopklnsville  has  a  population  less  than 
10,000  and  is  a  dty  of  the  fourth  class. 

Sections  157,  158,  and  159  of  the  Constitu- 
tion, among  other  things,  provide : 

"The  tax  rate  of  dtles,  towns,  counties, 
taxing  districts  and  other  munidpalities,  for 
other  than  school  purposes,  shall  not,  at  any 
time,  exceed  the  following  rates  upon  the 
value  of  the  taxable  property  therein,  viz.: 
•  •  •  For  all  towns  or  dtles  having  (a 
population)  less  than  ten  thousand,  seventy- 
five  cents  on  the  hundred  dollars.  •  «  • 
No  county,  dty,  town,  taxing  district,  or 
other  munldpallty  shall  be  authorized  or 
permitted  to  become  indebted,  in  any  manner 
or  for  any  purpose,  to  an  amount  exceeding 
in  any  year,  the  income  and  revenue  provid- 
ed for  such  year,  without  the  assent  of  two- 
tlilrds  of  the  voters  thereof,  voting  at  an 
election  to  be  held  for  that  purpose;  and 
any  Indebtedness  contracted  In  violation  of 
this  section  shall  be  void."    Section  157. 

"The  respective  dtles,  towns,  counties,  tax- 
ing districts  and  munidpalities,  shall  not  be 
authorized  or  permitted  to  Incur  indebtedness 
to  an  amount,  indudlng  existing  indebted- 
ness, in  the  aggregate  exceeding  the  follow- 
ing named  maximum  percentages  on  the  val- 
ue of  the  taxable  property  therein,  to  be  esti- 
mated by  the  assessment  next  before  the  last 
assessment  previous  to  the  incurring  of  the 
indebtedness,  viz. :  *  *  *  Cities  and  towns 
ot  the  fourth  class,  five  per  centum.  •  •  •  •• 
Section  isa 

"Whenever  any  dty,  town,  county,  taxing 
district  or  other  munldpallty  is  authorized 
to  contract  an  indebtedness,  it  ^U  be  re- 
quired, at  the  same  time,  to  provide  tor  the 
collection  ot  an  annual  tax  suffident  to  pay 
the  interest  on  said  indebtedness,  and  to 
create  a  sinking  fund  tor  the  payment  ot  the 
prindpal  thereof,  within  not  more  than  forty 
years  from  the  time  ot  oontxacting  the  same." 
Section  169. 

The  circuit  court  hdd  the  contract  made 
by  the  dty  with  the  Bitulithlc  Company  void 
on  the  ground  that  the  dty  had  incurred  an 
indebtedneaa  in  excess  of  the  Income  and 
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reyenne  provided  for  the  year.  Tbe  city  ap- 
peals. 

[11  It  will  be  observed  that,  while  It  la 
stipulated  In  the  agreed  facts  that  the  high 
school  bonds  were  Issued  without  a  vote  of 
the  people,  It  Is  not  stipulated  that,  In  Is- 
suing either  of  these  sets  of  bonds,  the  coun- 
cil created  or  did  not  create  an  Indebtedness 
In  excess  of  the  Income  and'  revenue  pro- 
vided for  the  year;  and  the  case  seems  to 
have  been  practiced  upon  the  ground  that, 
nothing  appearing  on  this  subject,  the  court 
would  presume  that  the  coundl  did  Its  duty 
and  that  the  school  bonds  were  valid.  This 
seems  to  be  the  rule  as  heretofore  announced 
by  the  court  Morris  v.  Hoagland,  116  S.  W. 
684;  City  of  Louisville  v.  GosneU,  61  S.  W. 
476,  22  Ky.  Law  Rep.  1624;  City  of  Frank- 
fort V.  Morgan,  110  S.  W.  286,  33  Ky.  Law 
Rep.  297.  We  shall  dispose  of  the  case  up- 
on this  assumption.  The  question  to  be  de- 
termined is:  Must  the  $66,000  of  outstand- 
ing school  bonds  Issued  without  a  vote  of 
the  people  be  considered  in  determining 
whether  the  dty  has  incurred  an  indebted- 
ness in  excess  of  the  Income  and  revenue 
provided  for  the  year? 

[21  The  rule  Is  well  settled  that  an  ob- 
ligation In  excess  of  the  income  and  revenue 
provided  for  the  year  is  a  violation  of  the 
Constitution,  although  it  is  made  payable  in 
future  years.  Beard  v.  Hopkinsvllle,  95  Ky. 
239,  24  S.  W.  872,  15  Ky.  Law  Rep.  766,  23 
L.  R.  A.  402,  44  Am.  St  Rep.  222;  aty  of 
Covington  v.  McKenna,  99  Ky.  508,  36  B.  W. 
618,  18  Ky.  Law  Rep.  288;  Ramsey  v.  City 
of  Shelbyville,  119  Ky.  180,  83  S.  W.  116,  26 
Ky.  Law  Rep.  1102,  83  S.  W.  1136,  27  Ky. 
Law  Rep.  141,  68  L.  R.  A.  300. 

[31  The  rule  is  also  well  settled  that  when 
a  municipality  has  created  an  indebtedness 
which  is  not  in  excess  of  the  amount  which 
It  may  raise  under  the  constitutional  limit  of 
taxation,  it  cannot  defeat  the  Indebtedness 
by  failing  to  make  the  necessary  levy  within 
the  constitutional  limits.  City  of  Providence 
V.  Providence  Electric  Light  Co.,  122  Ky.  237, 
91  S.  W.  664,  28  Ky.  Law  Rep.  1015;  Burkhart 
V.  Vine  Grove  Common  School  District  118 
Ky.  865,  80  S.  W.  1128,  26  Ky.  Law  Rep. 
262;  Trustees  Common  School  District  v. 
Kane,  87  S.  W.  321,  27  Ky.  Law  Rep.  983; 
Lawrence  Co.  v.  Lawrence  Fiscal  Court  130 
Ky.   587,   113  S.   W.  824. 

[41  But  the  precise  question  that  arises 
here  does  not  seem  to  have  been  before  the 
conrt  In  any  previous  case.  It  is  earnestly 
Insisted  for  appellant  that  each  year  the 
municipality  may  become  indebted  without  a 
vote  of  the  people  to  an  amount  not  exceeding 
the  Income  and  revenue  provided  for  that 
year,  and  that  in  determining  the  amount 
of  indebtedness  only  the  indebtedness  cre- 
ated In  that  year  is  to  be  counted.  It  is 
insisted  that  in  section  158  the  words  used 
are  "Incur  indebtedness  to  an  amount  includ- 
ing existing  indebtedness  in  the  aggregate  ex- 
ceeding," etc.;   and  that  the  words  "Includ- 


Uig  existing  Indebtedness"  and  the  words 
"in  the  aggregate"  are  not  contained  In  sec- 
tion 167.  It  Is  urged  that  this  shows  that 
the  aggregate  of  indebtedness  was  not  to 
be  considered  under  section  167,  but  only 
the  indebtedness  incurred  in  the  year  in 
question.  On  the  other  hand,  it  is  insisted 
that  to  adopt  this  construction  of  the  Con-> 
stituUon  would  be  to  make  it  unnecessary 
for  the  municipal  authorities  ever  to  take 
a  vote  of  the  people,  and  that  they  could 
create  from  year  to  year  Indebtedness  with- 
out taking  a  vote  of  the  people  until  they 
had  reached  the  limit  prescribed  in  section 
158.  The  decision  of  the  question  turns  on 
the  proper  construction  of  these  two  sec- 
tions. 

It  will  be  observed  that  In  section  167  the 
first  clause  limits  the  rate  of  taxation  that 
may  be  levied.  The  last  clause  limits  the 
power  of  the  municipality  "to  Incur  indebt- 
edness in  any  manner  or  folr  any  purpose 
to  an  amount  exceeding  in  any  year  the  in- 
come and  revenue  provided  for  the  year" 
without  the  assent  of  the  people.  Both  parts 
of  the  section  must  be  looked  to  in  deter- 
mining its  proper  meaning.  A  limitation 
upon  the  rate  of  taxation  would  have  been 
of  little  value  U  debts  without  limit  might 
I>e  created.  The  purpose  of  the  section  as 
a  whole  was:  First  to  limit  the  rate  of  tax- 
ation; and,  second,  to  require  the  munici- 
pality to  live  t^ithin  its  means.  The  words 
"to  become  indebted  In  any  manner  or  for 
any  purpose"  are  equally  as  broad  as  the 
words  used  in  section  158,  for,  if  a  munici- 
pality in  any  year  Is  already  in  debt  |6,000 
and  creates  another  debt  of  $5,000,  it  will 
"become  Indebted  In  the  sum  of  $10,000." 
The  words  "in  any  manner"  show  that  It  was 
Intended  that  the  municipality  should  under 
no  drcumstancea  become  Indebted  beyond 
the  limits  fixed.  To  allow  the  municipal  au- 
thorities in  each  year  to  create  an  indebted- 
ness up  to  the  income  and  revenue  provided 
for  the  year,  regardless  of  previous  outstand- 
ing indebtedness  created  in  former  years, 
would  be  to  defeat  the  plain  purpose  of  the 
section  in  limiting  the  rate  of  taxation  and 
in  limiting  the  power  of  the  municipality  to 
become  Indebted  in  any  manner  or  for  any 
purpose  beyond  the  income  and  revenue  for 
the  year,  for  under  such  a  construction  the 
limitations  of  the  section  as  to  the  creating 
of  indebtedness  by  a  vote  of  the  people  would 
be  practically  useless.  We  did  not  lay  down 
a  different  rule  in  Knipper  v.  City  of  Coving- 
ton, 109  Ky.  187,  58  S.  W.  498,  22  Ky.  Law 
Rep.  676,  or  in  Lawrence  County  v.  Law- 
rence Fiscal  Court,  130  Ky.  687,  113  S.  W.* 
824.  In  the  first  case  the  question  presented 
was  as  to  the  power  of  a  municipality  with- 
out a  vote  of  the  people  to  become  Indebted 
in  excess  of  the  income  and  revenue  provid- 
ed for  the  year  in  case  of  emergency  the 
public  health  or  safety  should  so  require, 
as  provided  in  section  158  of  the  Constitu- 
tion, and  it  was  held  that  the  indebtedness 
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could  not  be  created  wlthont  a  rote  of  the 
people,  although  In  a  case  of  emergency,  and 
that  this  limitation  found  in  section  158  only 
applied  to  the  amount  of  Indebtedness  the 
municipality  might  incur  and  did  not  apply 
to  the  limitations  prescribed  In  section  167. 
In  the  other  case  It  was  held  that  the  in- 
come and  revenue  of  a  year  includes  assets 
of  the  municipality  which  are  reasonably 
collectible,  and  which  in  ordinary  events 
may  be  relied  on  as  equivalent  to  cash,  and 
that,  under  the  facts  there  shown,  the  mu- 
nicipal authorities  had  a  right  to  assume 
that  certain  revenues  which  had  not  been 
collected  would  be  available.  It  is  true  the 
court  said  in  that  opinion  that  it  is  not  nec- 
essary to  the  validity  of  a  municipal  Indebt- 
edness that  the  municipality  should  have 
made  provision  for  its  payment,  but  this 
must  be  read  in  connection  with  the  subse- 
quent part  6f  the  opinion,  in  which  the  court 
showed  what  it  meant  Section  4281t,  Ky. 
St,  subsecs.  3,  4,  and  5,  provide: 

"All  money,  bonds  and  securities  belong- 
ing to  any  separate  fund,  or  sinking  fund, 
of  any  county,  city  or  town,  shall  be  kept 
in  a  separate  account,  and  where  said  fund 
is  that  of  any  county,  a  semiannual  state- 
ment thereof  upon  dates  fixed  by  the  fiscal 
court  shall  be  made  to  said  court  by  the 
treasurer,  commissioners,  or  custodian  of 
said  fund ;  and  where  said  fund  is  that  of 
any  city  or  town,. a  semiannual  statement 
thereof  shall  be  made  to  the  common  or  gen- 
eral council  of  said  city,  or  the  board  of 
trustees  of  said  town  at  its  first  regular 
meeting  in  the  months  of  January  and  July 
of  each  year,  by  the  treasurer,  commission- 
ers, or  custodian  of  said  fund." .  Subsec- 
tion S. 

"Neither  the  fiscal  court  of  any  county, 
nor  the  common  or  general  council  of  any 
dty,  nor  the  board  of  trustees  of  any  town, 
shall  expend  any  money  in  excess  of  the 
amount  annually  levied  and  collected  for  that 
year  by  such  county,  city  or  town,  or  levied, 
collected  or  appropriated  for  any  special 
purpose;  and  the  fiscal  court  of  any  county, 
and  the  common  or  general  councU  of  any 
dty,  and  the  board  of  trustees  of  any  town, 
shall  not  expend,  nor  suffer,  nor  permit  or 
authorize  to  be  expended,  any  money  or  tax 
levied  and  collected  for  any  one  putpose  to 
any  other  purpose  than  that  spedfled  in  the 
order,  resolution  or  ordinance  under  which 
the  same  is  levied,  imposed  and  collected. 
Any  member  of  the  fiscal  court  of  any  coun- 
ty, or  of  the  common  or  general  coundl  of 
any  dty,  or  of  the  board  of  trustees  of  any 
town,  who  shall  knowingly  vote  for  any  ap- 
propriation of  money,  or  for  the  making  of 
any  contract  in  violation  of  this  act  or  any 
officer  of  the  county,  dty  or  town  who  shall 
knowingly  do  any  act  to  Impose  upon  the 
county,  dty  or  town  any  pecuniary  liability 
in  excess  of  the  authorily  in  tills  act  limited, 
shall  be  guilty  of  a  misdemeanor  and,  upon 
conviction,  be  punished  by  fine  of  not  less 


than  one  hundred  nor  more  than  five  hun- 
dred dollars,  or  impifisoned  in  the  county 
Jail  not  lees  than  one  month  nor  more  than 
twelve  months,  or  both  so  fined  and  imprison- 
ed."   Subsection  4. 

"Where  the  special  object  or  purpose  for 
which  a  tax  was  levied  and  collected  has 
been  accomplished,  completed  and  finished 
the  amount  remaining  In  said  spedal  fund, 
if  any,  shall  pass  to  and  become  a  part  of 
the  general  revenue  fund  of  the  oonnty,  city 
or  town."    Subsection  6. 

This  statute  was  enacted  the  better  to  en- 
force section  180  of  the  Cionstltatlon: 

"Every  act  enacted  by  the  General  Assem- 
bly, and  every  ordinance  and  resolution 
passed  by  any  county,  dty,  town,  or  mnnid- 
pal  board  or  local  legislative  body,  levying  a 
tax,  shall  specify  distinctly  the  purpose  for 
whldk  said  tax  is  levied,  and  no  tax  levied 
and  collected  for  one  purpose  shall  ever  be 
devoted  to  another  purpose." 

Section  180  of  the  ConstitntiAi  must  be 
borne  In  mind  in  determining  the  meaning 
of  section  167.  To  illustrate:  If  a  munic- 
ipality in  one  year  creates  a  debt  and  levies 
a  tax  to  pay  It,  but  the  tax  is  not  all  col- 
lected, and  so  a  part  of  the  debt  is  left  un- 
paid, this  fund,  when  collected  in  the  follow- 
ing year,  must  l>e  applied  to  the  payment  of 
this  debt  and  should  not  be  considered  in 
computing  the  income  and  revenue  of  the 
year  unless  the  unpaid  debt  Is  also  included 
in  the  estimate  of  the  liabilities.  A  creditor 
is  not  defeated  in  the  collection  of  a  debt 
that  the  coundl  had  the  legal  right  to  create 
merely  because  the  tax  levied  is  not  collected, 
or  the  council  misapplies  the  money  that 
should  have  been  paid  to  him.  Still  the  debt 
remains  and  must  be  considered  in  determin- 
ing the  amount  of  indebtedness  that  may  be 
Incurred  In  the  succeeding  year  and  each 
following  year  until  it  Is  paid.  If  the  school 
debt  was  legally  created  in  IdlO  and  1911, 
the  part  unpaid  in  those  years  must  be  count- 
ed as  a  debt  in  each  succeeding  year  until 
the  debt  is  paid.  No  one  interested  in  that 
debt  is  a  party  to  this  proceeding,  and,  no 
facts  being  shown  to  establish  the  invalidity 
of  the  debt,  we  cannot  assume  its  invalidity. 
A  debt  for  school  purposes  is  within  the 
constitutional  inhibition  no  less  than  a  debt 
for  other  purposes.  City  Council  of  Rich- 
mond V.  Powell,  101  Ky.  7,  27  S.  W.  1,  16 
Ky.  Law  Bep.  174;  Commonwealth  v.  L.  & 
N.  B.  H.  Co.,  105  Ky.  208,  48  S.  W.  1092,  20 
Ky.  Law  Rep.  1127;  Brown  v.  Board  of  Edu- 
cation, 108  Ky.  783,  57  S.  W.  612,  22  Ky.  Law 
Bep.  483.  Bonds  issued  by  a  dty  of  the 
fourth  class  for  school  purposes  are  a  debt 
of  the  city  and  must  be  included  in  comput- 
ing its  indebtedness  (City  Council  of  Rich- 
mond V.  PoweU,  101  Ky.  7,  27  S.  W.  1,  16 
Ky.  lAw  Bep.  174;  Walsh  v.  Caty  of  Pine- 
ville,  152  Ky.  556,  153  a  W.  1002),  although 
a  different  rule  applies  in  dties  of  the  second 
class  (Bx  parte  City  of  Newport,  141  Ky. 
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329,  132  S.  W.  580,  87  I*  B.  A.  [N.  S.]  1034, 
Ann.  Cas.  1912C,  447;  Coppin  t.  Board  of 
Education,  155  Ky.  387,  159  S.  W>  937). 

Where  a  debt  has  been  created  with  the 
assent  of  two-thirds  of  the  voters  of  the  mn- 
DicipcJity  voting  at  an  election  held  for  that 
purpose,  such  debt  is  not  to  be  computed  tn 
determining  the  amount  of  Indebtedness 
which  the  municipal  authorities  may  incur 
during  any  year.  Such  a  debt  must  be  pro- 
vided for  as  required  in  section  159  of  the 
Constitution  with  the  limitation  tliat  the 
total  tax  rate  does  not  exceed  the  maximum 
rate  allowed  In  section  157  and  will  cut  down 
to  that  extent  the  revenue  available  for  other 
purposes. 

Summing  up  the  matter  and  reading  the 
sections  of  the  Constitution  referred  to  to- 
gether, we  conclude: 

(1)  In  any  year  all  the  outstanding  valid 
indebtedness  of  the  municipality  not  created 
with  the  assent  of  two-thirds  of  the  voters 
thereof  muetbe  taken  Into  consideration  in 
determining  whether  in  that  year  the  munic- 
ipality becomes  indebted  in  any  manner  or 
for  any  purpose  to  an  amount  exceeding  the 
income  and  revenue  provided  for  the  year. 

(2)  When  the  municipality  has  created  an 
indebtedness  and  has  power  under  the  Con- 
stitution to  levy  a  sufiSclent  tax  to  pay  the 
debt  so  that  its  indebtedness  wUl  not  exceed 
the  income  and  revenue  provided  for  the 
year,  it  may  not  defeat  the  debt  by  falling 
to  levy  the  proper  tax  or  by  diverting  the 
fund  to  other  purposes. 

(3)  Any  indebtedness  created  by  the  munic- 
ipal authorities  beyond  the  limits  prescribed 
is  void  to  the  extent  of  such  excess. 

(4)  A  municipality  may  have  Income  from 
other  sources  beside  the  revenue  provided 
for  the  year  by  taxation,  and  it  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the 
contrary,  that  the  officers  did  their  duty. 

(5)  It  la  not  contemplated  by  the  Constitu- 
tion that  a  munidpalit?  shall  without  a  vote 
of  the  people  create  in  one  year  a  debt  to 
be  thereafter  paid  in  subsequent  years  out 
of  the  income  and  revenue  for  such  subse- 
quent years,  and  for  the  payment  of  which 
no  provision  can  be  made  out  of  the  income 
and  revenue  provided  for  the  year  In  which 
the  indebtedness  is  created. 

When  we  add  to  the  admitted  debt  of  the 
city,  $57,851,  the  amotmt  of  the  school 
bonds,  $66,000,  we  have  an  aggregate  of  $123,- 
851,  or  much  more  than  the  admitted  assets, 
$80,275.31 ;  and,  if  we  add  to  this  certain  dis- 
puted assets  which  appellant  insists  should 
be  counted.  It  would  not  change  the  result. 
We  therefore  conclude  that  the  dty  had  be- 
come indebted  in  an  amount  exceeding  the 
income  and  revenue  provided  for  the  year  on 
July  3,  1913,  when  the  contract  in  question 
was  made,  and  that  the  circuit  court  proper- 
ly held  the  contract  void. 

Judgment  affirmed. 


STUESSY  ▼.  CITY  OF  LOUISVILLE  et  «1. 
(Court  of  Appeals  of  Kentucky.    I>ec.  19, 1918.) 

1.  Elections  (5  6<W— School  Elections— 
Eight  to  Vote— Women— Constitutional 
Pbovisions. 

Const  {  145,  provides  that  every  male  citi- 
zen of  the  United  States  of  the  a^e  at  21,  who 
has  resided  in  the  state  one  year,  in  the  county 
six  months,  and  in  the  precinct  in  which  he  of- 
fers to  vote  60  days,  next  preceding  the  elec- 
tion, shall  be  a  voter  in  that  precinct  and  not 
elsewhere;  but  section  155  declares  that  sec- 
tion 145  shall  not  apply  to  the  election  of  school 
trustees  and  other  common  school  district  elec- 
tions, and  that  such  elections  shall  be  regulated 
by  the  General  Assembly,  except  as  otherwise 

?rovided  in  the  Constitution.  Held,  that  section 
55  conferred  on  the  Legislature  full  power  to 
regulate  everything  relating  to  the  management 
and  control  of  the  common  schools  of  the  state, 
and  authorized  the  passage  of  Act  March  12, 
1012  (Laws  1912,  c.  47),  authorizing  women  to 
vote  on  all  school  measures  and  questions  sub- 
mitted to  the  vote  of  the  people. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  {  56 ;  Dec.  Dig.  §  60.  •] 

2.  Elections  (|  65*)— Votbe8->-Sex— "School 
Distbict  Election." 

The  city  of  Louisville  being  a  school  dis- 
trict, an  election  therein  on  a  tax  measure  is  a 
"school  district  election,"  within  Const.  |  155. 
providing  that  such  elections  shall  be  regulated 
by  the  General  Assembly,  and  tliat  other  sections 
of  the  Constitution  providing  the  qualifications 
of  voters  shall  not  apply  thereto. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  62;  Dec.  Dig.  §  65. •] 

3.  Elections  (S  65*)— VoTfeas— Sex— Bond  Is- 
sue—"School  Measube  OB  Question." 

A  proposition  for  the  issuance  of  school  im- 
provement bonds  of  the  city  of  Louisville,  the 
proceeds  to  be  used  entirely  for  the  advancement 
of  the  schools  of  the  city,  was  a  "school  measure 
or  question,"  within  Act  March  12,  1912  (Laws 
1912,  c.  47)1  providing  that  women  shall  have 
the  right  to  vote  for  school  trustees  and  on  aH 
school  measures  and  questions. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  $  62;  Dec.  Dig.  {  65.*] 

4.  Schools  and  School  Disirictb  (i  97*)— 
School  Bonds— Biqht  to  Issue. 

The  board  of  education  in  cities  of  the  first 
class  has  no  authority  to  issue  school  bonds  or 
levy  a  tax  for  school  purposes ;  such  power  rest- 
ing exclusively  in  the  general  council. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  224-232;  Dec. 
Dig.  {  97.*] 

6.  Schools  and  School  Districts  d  97*)— 
Bond  Issue-^Elbction— Notice. 

Act  March  15,  1912  (Laws  1912,  c.  90), 
amending  the  school  laws  of  cities  of  the  first 
class,  authorized  such  cities  to  issue  bonds  for 
school  purposes,  on  the  consent  of  the  voters 
given  at  an  election,  and  directed  that  the  mayor 
should  see  that  all  proper  steps  were  taken  to 
secure  a  vote  of  the  people  on  the  question,  con- 
forming as  far  as  practicable  to  the  proceedings 
in  case  of  an  election  of  members  of  the  board 
of  education  in  such  cities,  etc.  Held  that,  the 
act  not  having  provided  for  the  giving  of  any 
notice  of  such  an  election,  the  fact  that  the 
10  days'  notice  required  by  an  ordinance  passed 
by  the  city  council  directing  a  submission  of  the 
question  of  school  bond  issues  to  the  voters  un- 
der the  act  was  not  complied  with  did  not  inval- 
idate the  election,  where  the  ordinance  was  pub- 
lished nearly  three  months  Iiefore  the  election 
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was  heM ;    mich  pnbUcfttion  being  saffldent  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districte,  Cent  Dig.  S§  224-232;  Dec. 
Dig.  i  97.»] 

6.  SciiooT.8  AND  School  Districts  (§  97*)— 

Speciai.  Euections— Notice. 

Where  the  statute  under  which  an  election 
was  held  to  authorize  a  school  bond  issue  did  not 
provide  for  notice,  and  the  requirement  of  an 
ordinance,  passed  to  carry  the  act  into  effect, 
that  10  days'  notice  of  the  election  be  given,  was 
not  compiled  with,  the  size  of  the  vote  cast  at 
the  election  could  be  considered  as  evidence  in 
determining  whether  the  notice  given  was  suf- 
ficient. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  it  224-232;  Dec. 
Dig.  f  97.»] 

Appeal  from  Circnlt  Court,  Jefferson  Cotm- 
ty,  Chancery  Brandi,  Second  Division. 

Snit  by  E.  C.  Stuessy  against  the  City  of 
liOuisville  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    AflBrmed. 

Robert  F.  Vaughan,  of  Louisville,  for  ap- 
pellant Pendleton  Beckley,  of  Louisville,  for 
appellee  City  of  Louisville.  Ben  F.  Washer 
and  Arthur  Rutledge,  both  of  Louisville,  for 
appellee  Board  of  Education. 

MIIXiER,  J.  The  appellant,  a  taxpayer. 
Instituted  this  action  to  enjoin  the  city  of 
Lonisville,  a  dty  of  the  first  class,  and 
John  H.  Buschmeyer,  its  mayor,  from  exe- 
cuting, issuing,  or  delivering  "school  im- 
provement bonds"  of  the  city  of  Louisville 
of  the  face  value  of  $1,000,000,  which  wefe 
authorized  by  the  voters  of  the  dty  at  the 
election  held  November  4,  1913.  The  cir- 
cuit court  sustained  a  demurrer  to  the  pe- 
tltton,  and,  the  plaintiff  having  declined  to 
further  plead,  the  petition  was  dismissed, 
and  the  plaintiff  appeals. 

The  appeal  presents  questions  of  law 
only;  there  is  no  dispute  whatever  about 
the  facts.  If  all  the  steps  required  by  law 
for  the  Issuing  of  the  bonds  have  been  tak- 
en, they  will  be  valid  and  the  petition  was 
properly  dismissed;  If,  however,  any  essen- 
tial requirement  has  been  omitted,  the  bonds 
cannot  l>e  lawfully  Issued,  and  their  execu- 
tion should  be  restrained. 

The  act  of  the  Legislature  approved  March 
4,  1910,  makes  every  city  of  the  first  class,  in 
the  state,  a  single  school  district,  and  pro- 
vides that  the  supervision  and  government  of 
common  schools,  kindergartens,  high  schools, 
manual  training  schools,  and  normal  schools, 
and  all  such  school  property  therein,  shall  be 
vested  in  a  board  of  five  members  to  be 
known  as  the  board  of  education  of  said  city. 
Acts  1910,  page  2.  It  Is  proposed  to  issue 
these  bonds  by  virtue  of  the  authority  of  an 
act  of  the  Legislature,  approved  March  15, 
1912,  entitled  "An  act  to  amend  the  school 
laws  of  cities  of  the  first  dass,"  which  pro- 
Tides: 

"That  In  dtles  of  the  first  class  whenever 
the  board  of  education  shall  deem  It  neces- 


sary for  the  proper  accommodation  of  the 
schools  of  such  dty  to  purchase  a  site  or 
sites  or  to  erect  school  houses  for  the  high 
sdtools  or  for  the  other  schools,  or  to  pur- 
chase land  for  the  enlargement  of  existing 
school  yards,  or  for  any  or  aU  these  purposes, 
and  the  annual  funds  raised  from  other 
sources  are  not  sufildeat  to  accomplish  said 
purpose  or  purposes,  and  It  shall  deem  a 
bond  lasue  to  be  necessary  therefor,  said 
board  shaU  make  a  careful  estimate  of  the 
probable  amount  of  money  required  for  such 
purpose  or  imiposes  and  It  shall  certify  to 
the  general  council  of  said  dty  the  fact  that 
an  election  for  an  Issue  of  bonds  for  school 
improvements  should  be  held  together  with 
the  amount  of  money  for  which  bonds  shall 
be  issued  and  the  purpose  or  purposes  to 
which  the  proceeds  thereof  shall  be  applied. 
It  shall  thereupon  be  the  duty  of  the  general 
council  to  adopt  an  ordinance  submitting 
to  the  qualified  voters  of  the  dty  at  the 
next  regular  munldpal  election  the  question 
whether  bonds  of  the  dty  to  the  amount  spec- 
ified shall  be  Issued  for  school  Improvement 
purposes  The  bonds  so  issued  shall  be  des- 
ignated as  'school  Improvement  bonds,'  and 
the  ordinance  shall  provide  the  date  and 
maturity  of  such  bonds,  the  rate  of  interest 
they  shall  bear,  and  the  total  amount  to  be 
issued ;  and  the  ordinance  shall  also  contain 
the  necessary  details  in  reference  to  the  exe- 
cution and  delivery  of  said  bonds,  their  de- 
nominations, coupons  to  be  aimexed,  tax  to 
be  levied  to  pay  the  interest  and  a  sinking 
fund  to  retire  such  twnds  at  maturity.  No 
bond  issue  shall  ever  be  for  an  amount  ex- 
ceeding the  sum  of  one  million  dollars.  The 
question  to  be  submitted  shall  be  so  framed 
that  the  voter  may  by  ills  vote  answer  for 
or  against  the  issue  of  bonds. 

"It  shall  be  the  duty  of  the  mayor  of  the 
dty  to  see  to  it  that  all  proper  steps  are 
taken  to  secure  a  vote  of  the  people  upon 
the  question,  conforming,  as  far  as  applica- 
ble, to  the  proceedings  in  case  of  an  election 
for  members  of  the  board  of  education  in  dt- 
les of  the  first  dass.  If  the  voters  of  the 
dty  shall  determine  that  such  bonds  shall  be 
issued,  they  shall,  when  so  Issued,  l>e  placed 
under  the  control  of  the  board  of  education, 
who  shall  determine  when  and  at  wliat  price 
and  how  they  shall  be  sold:  Provided,  that 
no  such  bonds  shall  be  sold  for  less  than 
par;  and,  provided,  further,  that  any  pre- 
mium which  may  be  obtained  from  said 
bonds  shall  constitute  a  part  of  the  sinking 
fund  for  thdr  ultimate  retirement  As  the 
bonds  are  sold,  their  proceeds  shall  be 
placed  to  the  credit  of  the  board  In  the  same 
depositories  which  are  selected  for  Its  other 
funds  but  shall  be  kept  in  a  separate  account 
and  shall  i>e  used  only  for  the  purpose  for 
which  the  t>onds  were  issued. 

"It  shall  be  the  duty  of  the  general  coun- 
cil to  levy  annually  in  Its  tax  levy  a  rate 
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that  will  raise  a  snm  that  shall  be  sufD- 
dent  to  pay  the  Interest  and  create  a  sink- 
ing fond  for  the  payment  of  the  bonds  at  ma- 
turity. The  said  bonds,  principal  and  Inter- 
est, shall  be  a  charge  upon  the  sinking  fund 
of  said  dty,  and  It  shall  be  entitled  to  have 
the  annnal  tax  that  shall  be  levied  as  afore- 
said."   Acts  1912,  p.  257. 

Proceeding  under  this  act,  the  board  of  ed- 
ucation of  the  dty  of  Louisville  adopted  a 
resolution  on  June  3,  1013,  declaring  that  it 
deemed  a  bond  Issue  for  11,000,000  necessary 
for  school  purposes,  as  authorized  by  the  act ; 
and  having  made  a  careful  estimate  of  the 
probable  amount  of  money  required  for  said 
purposes,  it  certified  to  the  general  council  of 
said  dty  the  fact  that  an  election  for  the  Is- 
sue of  bonds  for  one  million  dollars  for 
school  improvements  should  'be  held  in  said 
dty,  and  the  spedflc  purposes  for  which  the 
proceeds  of  said  bonds  would  be  applied. 
Thereafter,  in  August,  1913,  and  pursuant  to 
the  direction  of  the  act  of  Miarch  15,  1912, 
above  set  out,  the  general  council  adopted  an 
ordinance  submitting  to  the  qualified  voters 
of  said  dty,  at  the  next  regular  municipal 
election  to  be  held  in  said  dty  on  November 
4,  1918,  the  question  whether  the  bonds  of 
the  city  of  Louisville,  to  the  amount  of 
$1,000,000,  should  be  issued  for  "school  im- 
provement purposes,"  to  be  designated  as 
"school  Improvement  bonds."  Said  ordi- 
nance was  duly  approved  by  the  mayor  on 
August  8,  1913,  was  thereafter  duly  publish- 
ed as  required  by  law,  and  became  effective 
on  August  12, 1913. 

The  question  thus  submitted  and  certified 
to  the  people  was  voted  upon  at  the  regular 
November  election  of  1913 ;  and  of  the  32,772 
voters  voting  upon  that  question,  22,259  vot- 
ed for  the  proposition  and  in  favor  of  the  is- 
suance of  said  bonds,  and  10,613  were  cast 
against  the  proposition.  The  result  of  the 
election  was  properly  and  regularly  certified 
by  the  election  commissioners  of  the  county 
to  the  county  court  derk.  It  will  thus  be 
seen  that  the  bond  proposition  received  the 
requisite  assent  of  more  than  two-thirds  of 
the  voters  who  voted  upon  that  proposition  at 
said  election,  as  required  by  section  157  of 
the  Constitution. 

Three  grounds  are  assigned  for  a  reversal 
of  the  Judgment  of  the  drcult  court:  (1) 
That  a  large  number  of  women  voted  in  said 
election  and  upon  said  question,  and  that 
women  are  not  entitled  to  vote  in  an  election 
of  this  character  under  the  law  of  Kentucky ; 
(2)  that  the  right  to  vote  for  school  trustees 
and  on  all  school  measures  and  questions, 
conferred  upon  women  by  the  act  of  March 
12,  1912  (Acts  1912,  p.  193),  does  not  include 
the  right  to  vote  on  a  bond  Issue;  and  (3) 
that  the  10  days'  notice  of  the  submission  of 
the  proposition,  provided  by  the  ordinance, 
was  not  given. 

We  will  consider  these  questions  in  the  or- 
der named. 

i,  Exdudlng  the  exceptions,  which  do  not 


embrace  women,  the  right  to  vote  in  Ken- 
tucky is  fixed  by  section  145  of  the  C!onstltn- 
tlon,  which  reads  as  follows:  "Every  male 
citizen  of  the  United  States  of  the  age  of 
twenty-one  years,  who  has  resided  in  the 
state  one  year,  and  in  the  county  six  months, 
and  in  the  precinct  In  which  he  offers  to  vote 
sixty  days  next  preceding  the  election,  shall 
be  a  voter  In  said  prednct,  and  not  else- 
where." Section  155  of  the  Constitution  fur- 
ther provides:  "The  provisions  of  sectionB 
145  to  154,  induslve,  shall  not  apply  to  the 
dectlon  of  school  trustees,  and  other  common 
school  district  electlona  Said  elections  shall 
be  regulated  by  the  General  Assembly,  except 
as  otherwise  provided  in  this  Constitution." 
Acting  under  section  155,  above  quoted,  the 
legislature,  by  the  first  section  of  an  act  ai>- 
proved  March  12,  1912,  provided :  "That  all 
women  possessing  the  legal  qualifications  re- 
quired of  male  voters  in  any  common  school 
election,  and  who  in  addition  are  able  to  read 
and  write,  shall  be  qualified  and  entitled  to 
vote  at  all  elections  of  school  trustees  and 
other  school  officers  required  to  be  elected  by 
the  people,  and  upon  all  school  measures  or 
questions  submitted  to  a  vote  of  the  people; 
and  all  women  possessing  the  legal  qualifica- 
tions required  as  to  males  shall  be  eligible  to 
hold  any  school  office  or  office  pertaining  to 
the  management  of  sdiools.  Provided,  how- 
ever, that  this  act  shall  not  apply  to  any 
election  the  qualifications  of  the  voters  at 
which  are  otherwise  prescribed  by  the  Con- 
stitution nor  to  any  office  as  to  which  the 
Constitution  otherwise  prescribes  the  quaUfl- 
cations  of  the  persons  eligible  thereto."  Acts 
1912,  p.  193.  The  act  is  copied  in  foil  in 
Crook  V.  Bartlett,  155  Ky.  306,  159  S.  W.  826. 

It  is  contended  that  the  light  given  by  sec- 
tion 155  of  the  Constitution  to  the  General 
Assembly  must  be  strictly  confined  to  "the 
election  of  school  trustees  and  other  common 
school  district  elections,"  and  that,  when 
the  Legislature  by  the  Act  of  March  12,  1912, 
extended  the  right  of  suffrage  to  women 
"upon  all  school  measures  or  questions,"  it 
exceeded  its  authority  and  went  beyond  the 
limits  Imposed  by  the  Constitution,  since  un- 
der said  act  women  are  authorized  to  vote 
for  officers  other  than  school  trustees,  and  at 
elections  other  than  common  school  district 
elections. 

In  Crook  v.  Bartlett,  165  Ey.  305,  159  S. 
W.  S26,  we  considered,  at  some  length,  the  ef- 
fect of  the  act  of  1012,  extending  the  right  to 
vote  to  women  on  school  questions,  and  held 
that  It  constitutionally  gave  the  right  to 
women  to  vote  In  the  election  of  a  county 
school  superintendent,  thus  holding  that  an 
election  of  that  character  was  a  school  meas- 
ure or  question  within  the  meaning  of  the 
act,  although  section  155  of  the  Constitution 
did  not  mention  county  superintendent  of 
common  schools,  or  any  other  school  officers 
except  school  trustees.  It  was  there  further 
held  that  the  words  "other  common  school 
district  elections,"  found  In  section  155  of  the 
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Constitution,  were  broad  enough  to  embrace 
elections  for  county  superintendent  of  com- 
mon schools.  In  so  holding,  we  said:  "A 
narrow  construction  of  these  words  would 
confine  them  to  elections  relating  to  taxation 
for  school  purposes,  or  other  elections  con- 
cerning schools  that  did  not  Involve  the  elec- 
tion of  school  officers,  Independent  of  school 
trustees,  and  would  further  confine  them  to 
'common  school  district  elections'  as  distin- 
guished from  common  school  county  elec- 
tions. But  no  sufficient  reason  appears  for 
giving  to  these  words  this  limited  meaning. 
On  the  contrary,  the  words  'other  common 
sdiool  district  elections'  refer  to  all  elections 
that  have  to  do  with  matters  relating  exclu- 
sively to  the  management  and  conduct  of  the 
affairs  of  the  common  schools  of  the  state, 
saving  the  office  of  Superintendent  of  Public 
Instruction,  which  is  a  constitutional  office. 
Section  155  of  the  Constitution  was  evidently 
intended  to  take  all  school  elections  out  of 
the  provisions  of  the  article  on  suffrage  and 
elections  and  put  these  elections  in  a  class 
by  themselves,  to  be  controlled  by  the  will  of 
the  General  Assembly  of  the.  state."  Again, 
in  speaking  of  section  155  of  the  Constitution, 
the  court,  on  page  311  of'  155  Ky.,  on  page 
S29  'Of  159  S.  W.,  supra,  used  this  language : 
"In  excepting  school  officers  and  school  elec- 
tions from  the  general  provisions  relating  to 
elections,  the  framers  of  the  Constitution  had 
in  view  the  large  purpose  of  putting  all  com- 
mon school  elections  in  a  class  by  themselves, 
and  this  manifest  purpose  should  not  be 
frustrated  by  attaching  undue  importance  to 
particular  words,  or  by  giving  to  them  a 
meaning  that  would  defeat  the  intention  of 
section  156  when  considered  as  a  whole. 
This  section  should  be  given  a  liberal  con- 
struction and  one  that  will  carry  out  what 
seemed  to  be  the  purpose  of  its  enactment, 
which  was  to  leave  the  Legislature  a  free 
hand  In  everything  relating  to  the  manage- 
ment and  control  of  the  common  schools  of 
the  state  except  when  restrained  by  other 
sections  of  the  Constitution." 

[1,  2]  Under  this  broad  construction  of  sec- 
tion 155  of  the  Constitution,  whereby  a  free 
hand  Is  given  to  the  Legislature  In  everything 
relating  to  the  management  and  control  of 
the  common  schools  of  the  state,  we  see  no 
difficulty  as  to  the  power  of  the  Legislature 
in  passing  the  Act  of  March  12,  1012,  by 
which  it  gave  the  franchise  to  women  "upon 
all  schools  measures  and  questions  submitted 
to  a  vote  of  the  people."  The  dty  of  Louis- 
ville being  a  school  district,  an  election  there- 
in upon  a  tax  measure  is  clearly  a  "school 
district  election"  within  the  exception  of  sec- 
tion 155  of  the  Constitution,  over  which  the 
Legislature  is  given  control. 

[3]  2.  It  Is  suggested,  however,  that  an 
election  In  regard  to  the  issuing  of  school 
bonds  was  a  municipal  or  political  question, 
and  not  a  "school  measure  or  question,"  with- 
in the  meaning  of  the  act  of  March  12,  1912. 
That  the  voting  upon  the  question  constituted 


an  "election,"  within  the  meaning  of  that 
term  as  used  in  the  Constitution,  there  can 
be  no  doubt  Morgan  v.  Goode,  151  Ky.  284, 
152  S.  W.  584 ;  Hall  v.  City  of  Madison,  128 
Wis.  132,  107  N.  W.  31.  And,  In  view  of  the 
interpretation  given  to  the  term  "elections" 
as  found  In  section  155  of  the  Constitution,  in 
Crook  V.  Bartlett,  supra,  there  can  be  no 
doubt  that  the  election  upon  the  question  of 
Issuing  school  bonds  Is  a  "school  measure  or 
question,"  pure  and  simple.  It  not  only  vi- 
tally affects  the  management  and  control  of 
the  common  schools  of  the  dty,  but  the  act 
under  which  the  election  was  held  expressly 
provides  that  the  proceeds  of  the  bonds  au- 
thorized under  said  election  are  to.be  applied 
to  school  purposes,  only.  The  bonds  are  to 
be  entitled  "school  improvement  bonds,"  and 
were  voted  for,  under  an  act  entitled  "An 
act  to  amend  the  school  laws  of  cities  of 
the  first  class."  Furthermore,  these  bonds 
were  voted  for  In  pursuance  to  the  resolution 
of  the  board  of  education,  and  the  question 
of  issuing  them  could  not  have  been  submit- 
ted to  the  people  without  tha,t  having  been 
first  done. 

[4]  The  board  of  education  in  cities  of  the 
first  class  has  no  authority  to  Issue  school 
bonds,  or  levy  a  tax  for  school  purposes. 
That  power  rests  exclusively  in  the  general 
councU.  And  in  City  of  LoulsvlUe  v.  Com- 
monwealth, 184  Ky.  488,  121  S.  W.  411,  the 
board  of  education  compelled  the  dty,  and 
Its  mayor,  by  mandamus,  to  levy  a  school 
tax  which  had  been  provided  by  an  act  of 
the  Legislature.  In  the  course  of  that  opin- 
ion, we  said:  "Nor  doe^  the  state  take  its 
hands  off  the  control  of  the  school  system, 
by  allowing,  or  by  requiring,  the  different 
localities  to  take  steps  toward  supplement- 
ing the  general  appropriation  by  local  taxa- 
tion. The  school  is  none  the  less  a  state  In- 
stitution for  that  matter."  And,  in  the  same 
opinion,  it  was  expressly  said  that  the  public 
schools  were  not  municipal  institutions  at 
all ;  on  the  contrary,  they  are  a  part  of  the 
state's  common  school  system,  and  thdr  trus- 
tees are  officers  of  the  state.  And,  In  the 
late  case  of  the  City  of  Louisville  v.  Board  of 
Education,  154  Ky.  316,  157  S.  W.  379,  we 
further  said :  "This  question  Is  no  longer  an 
open  one  in  this  state.  We  have  several 
times  written  In  substance  and  effect  that 
every  oonunon  school  In  the  state,  whether 
It  be  located  In  a  populous  dty  or  in  a 
sparsely  settled  rural  district.  Is  a  state  Insti- 
tution, protected,  controlled,  and  regulated 
by  the  state,  and  that  the  fact  that  the  state 
has  appointed  agendes,  such  as  fiscal  courts, 
school  trustees,  and  municipal  bodies,  to  aid 
it  in  the  collection  of  taxes  for  the  mainte- 
nance of  these  schools,  does  not  deprive  them 
of  thdr  state  character.  City  of  Louisville 
T.  Commonwealth,  134  Ky.  488  [121  S.  W. 
411] ;  Prowse  v.  Board  of  Education,  184  £:y. 
366  [120  S.  W.  307];  Elliott  v.  Gamer,  140 
Ky.  157  [130  S.  W.  997];   Board  of  Educa- 
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tlon  V.  Townsend,  140  Ky.  248  [130  S.  W. 
1105];  Mclntlre  v.  Powell,  137  Ky.  477  [125 
S.  W.  1087] ;  City  of  Henderson  v.  Lambert, 
8  Bush,  607;  Bamberger,  Bloom  &  Co.  v..  City 
of  Louisville,  82  Ky.  337.  Therefore,  when 
tt  municipal  body,  or  a  county,  or  a  school 
district  levies  taxes  for  school  purposes,  the 
tax  so  levied  is  a  state  and  not  a  miunlclpal, 
county  or  district  tax,  although  It  be  levied 
and  collected  by  municipal  or  county  or  dis- 
trict officers  The  fact  that  the  tax  Is  levied 
and  collected  for  the  state  by  these  agencies 
of  the  'state  appointed  for  that  purpose  does 
not  deprive  It  of  Its  character  as  a  state  tax." 
If  the  Issuance  of  these  bonds  Is  not  a 
school  measure  or  question.  It  Is  hard  to  im- 
agine a  case  that  woold  come  within  the 
iheanfaig  of  those  terms.  Crook  ▼.  Bartlett, 
supra.  • 

[5]  8.  Did  the  failure  to  give  the  foU  10 
days'  notice  required  by  the  ordinance  in* 
validate  the  election? 

The  petition  alleges,  and  the  demurrer  ad- 
mits, that  only  five  days'  notice  of  the  elec- 
tion was  given ;  while  section  6  of  the  ordi- 
nance of  August  8,  1913,  submitting  the  ques- 
tion, provides  as  follows:  "Separate  ballots 
shall  be  prepared  for  the  purpose  of  ascer- 
taining the  win  of  the  qualified  voters  at  the 
general  election  on  November  4,  1913,  upon 
which  ballots  there  shall  be  printed  the  tol- 
lowing  question  or  proposition  required  t<t 
be  submitted  to  the  qualified  voters  of  the 
city  of  Louisville  by  this  ordinance,  viz.: 
'Are  yon  in  favor  of  the  issue  by  the  city  of 
Louisville  of  one  million  ($1,000,000)  dollars 
of  "school  Improvement  bonds"  to  be  used  for 
school  Improvement  purposes,  as  provided  in 

Ordinance  No.  ,  Series  1913,  and  the 

act  of  the  General  Assembly  of  the  common- 
wealth of  Kentucky,  entitled  "An  act  to 
amend  the  school  laws  of  cities  of  the  first 
class,"  approved  March  15,  1912?  Such  bal- 
lots shall  be  deposited  in  separate  ballot  box- 
es, to  be  provided  for  this  purpose  by  the 
sheriff  of  Jefferson  county.  And  the  mayor 
is  hereby  authorized  and  directed  to  give  pub- 
lic notice  of  the  time,  place  and  purpose  of 
the  election  upon  said  question  or  proposition 
at  least  ten  (10)  days  (exclusive  of  Sundays) 
prior  to  the  day  of  election,  in  each  of  the 
daily  morning  and  afternoon  papers  publish- 
ed in  the  city  of  Louisville." 

The  general  rule  for  the  construction  of 
statutes  regulating  elections  is  laid  down  in 
16  Cyc.  817,  as  follows:  "In  the  construction 
of  statutes  regulating  elections  it  is  import- 
ant to  keep  in  mind  two  recognized  princi- 
ples: (1)  The  legislative  will  is  the  supreme 
law  under  the  Constitution,  and  the  Legisla- 
ture may  prescribe  the  forms  to  be  observed 
in  the  conduct  of  elections,  and  provide  that 
such  method  shall  be  exclusive  of  all  others ; 
(2)  since  the  first  consideration  of  the  state  is 
to  give  effect  to  the  expressed  will  of  the  ma- 
jority, it  Is  directly  interested  in  having  each 
voter  cast  a  ballot  in  accordance  with  the 
dictates  of  his  individual  Judgment.    Becog- 


nizing  the  principle  first  above  stated,   the 
courts  have  uniformly  held  that  wlien   the 
statute  expressly  or  by  fkir  implication  de- 
clares any  act  to  be  essential  to  a  valid  elec- 
tion, or  that  an  act  shall  be  perfonned  in  a 
given  manner  and  in  no  other,  such  provisions 
are  mandatory  and  exclusive.    By  an  applica- 
tion of  the  second  principle  above  stated  the 
courts,  in  order  to  give  effect  to  the  fvlll  of 
the  majority,  and  to  prevent  a  disfranchise- 
ment of  legal  voters,  have  quite  as  uniformly 
held  that  those  provisions  which  are  not  es- 
sential to  a  fair  election  are  merely  formal 
and  directory."    And  on  page  320  of  tlie  same 
volume  it  is  further  said:    "The  time  and 
place  of  holding  regular  elections  are  gen- 
erally prescribed  by  public  laws,  and   when 
this  is  BO  the  rule  is  tliat  an  omissiou  to.  give 
the  prescribed  statutory  notice  will  not  viti- 
ate an  election  held  at  the  time  and  place 
appointed  by  law.    In  sudi  case  the  provision 
for  notice  is  considered  as  directory  and  not 
mandatory.    The  time  and  place  being  ap- 
pointed by  law,  the  electors  are  bound  to  take 
notice  of  the  same  and  therefore  derive  no- 
tice from  the  statute  Itself,  inasmuch  as  they 
are  presumed  to  know  the  law.    The  puniose 
of  the  prescribed  notice  is  to  give  greater  pab- 
licity  to  the  election,  but  the  authority  to 
bold  it  comes  directljr  from  the  statute ;  if  it 
were  otherwise,  any  public  election  might  t>e 
defeated  by  the  ignorance,  carelessness,  or 
design  of  the  officers  whose  duty  it  is  to  give 
the  notice.    And  a  fortiori  a  defective  official 
notice  wliich  does  not  mislead  the  electors  or 
canse  them  to  lose  their  votes  will  not  vitiate 
a  general  election  held  under  such  circum- 
stances ;  for  where  there  has  been  a  substan- 
tial compliance  wiUi  the  requirements  of  the 
law  in  this  regard,  and  there  has  been  a  fair 
election,  the  result  cannot  be  defeated  by 
mere  technical  irregularities.    The  vital  and 
essential  question  in  all  the  cases  is  whether 
the  want  of  a  statutory  notice  has  resulted 
in  depriving  a  sufficient  number  of  electors  of 
the  opportunity  to  exercise  their  franchise  to 
change  the  result  of  the  election." 

It  will  be  observed,  however,  that  the  no- 
tice in  the  case  at  bar  is  not  required  by  the 
Constitution,  or  by  the  act  of  March  15,  1912, 
authorizing  the  submission  of  the  questions; 
it  is  provided  for  by  the  ordinance,  only.  It 
is  true  the  act  of  March  16,  1912,  above  aet 
forth,  directs  the  mayor  to  see  that  all  proih 
er  steps  are  taken  to  secure  a  vote  of  the  i>eo- 
ple  upon  the  question  submitted,  conforming, 
as  far  as  applicable,  to  the  proceedings  in 
case  of  an  election  of  the  members  of  the 
board  of  education  in  cities  of  the  first  class; 
but  this  provision  of  the  act  does  not  require 
the  mayor,  or  any  person,  to -give  notice  of 
the  election.  On  the  contrary,  the  act  makes 
it  the  duty  of  the  general  council,  upon  its 
having  recelTed  the  certificate  of  the  board  of 
education,  to  adopt  an  ordinance  submitting 
the  bond  question  to  the  voters  "at  the  next 
regular  municipal  election."  This  was  done 
by  the  fifth  section  of  the  ordinance,  which 
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reads  as  follows:  "That  at  tbe  general  elec- 
tion to  be  held  on  November  4,  1913,  there 
shall  be  submitted  to  the  qualified  voteors  of 
the  dty  of  Louisville,  as  required  by  law,  the 
question  as  to  whether  the  dty  of  LooisvUle 
shall  issue  bonds  for  the  purposes  aforesaid 
as  provided  for  in  this  ordinance,  and  none 
of  said  bonds  shall  be  prepared  or  Issued  un- 
less at  said  election  two-thirds  (%)  of  those 
voting  on  the  said  question  shall  vote  In  fa- 
vor of  tbe  Issuance  of  said  bonds,  as  provided 
for  In  this  ordinance;  but  In  the  event  It 
shall  be  duly  ascertained  and  certified,  as  re- 
quired by  law,  that  two-thirds  of  those  voting 
on  said  question  at  said  election  voted  In 
favor  of  the  Issuance  of  said  bonds  for  the 
purpose  aforesaid,  as  provided  for  by  said 
ordinance,  the  fact  that  they  have  done  so 
Shall  be  certified  to  by  the  mayor  upon  the 
face  of  said  bonds,  which  bonds  shall  then, 
and  only  in  that  event,  be  Issued  and  deliv- 
ered to  and  sold  by  the  board  of  education  of 
said  dty  of  Louisville,  and  the  proceeds'  of 
such  sale  applied  and  deposited  as  aforesaid." 
The  ordinance  is  styled  "An  ordinance  con- 
cerning the  Issuance  of  one  million  of  dol- 
lars of  'school  Improvement  bonds'  of  the 
dty  of  Louisville,  for  the  purpose  of  pur- 
chasing sites  tor  schoolhouses,  the  erection  of 
schoolhouses  for  the  high  schools  and  other 
schools,  and  the-  purchase  of  lands  'for  the 
enlargement  of  the  existing  school  yards 
within  said  dty,' "  and  It  was  published  in 
full  In  a  dally  newspaper  of  Louisville,  in 
August,  1913,  as  required  by  law. 

The  ordinance  fully  complied  with  the 
statute,  which  made  it  the  duty  of  the  gen- 
eral coundl  to  submit  the  question  "to  the 
qualified  vomers  of  the  dty  at  the  next-  regu- 
lar munldpial  election."  The  provision  of 
tbe  act  making  it  the  duty  of  the  mayor  to 
■take  all  proper  steps  "to  secure  a  vote  of  the 
people  upon  the  question"  evidently  intended 
to  Impose  upon  him  the  duty  of  co-operating 
with  the  general  coundl  In  the  adoption  of 
an  ordinance  submitting  the  question.  This 
the  mayor  did,  promptly  and  effidently,  and 
In  good  faith.  Suppose,  however,  the  mayor 
bad  declined  to  approve  tbe  ordinance; 
could  he  not  have  been  compelled  to  approve 
it  under  the  explidt  language  of  tills  statr 
nte? 

No  spedflc  notice  bdng  required  by  tt)e 
statute  or  the  Constitution,  can  It  reasonably 
be  contended  that  the  ordinance  should  have 
gone  further  than  the  requirements  of  the 
Constitution  or  the  statute  by  giving  a  spe- 
dflc notice  in  addition  to  the  adoption  of  the 
ordinance  which  called  the  election?  And  if  so, 
bow  much  notice  should  It  have  given?  Should 
It  have  given  a  different  notice,  or  a  longer  no- 
tlee  than  Is  required  in  the  enactment  of  other 
dty  ordinances?  If  the  ordinance  In  ques- 
tion bad  not  required  any  notice,  would  any 
one  doubt  Its  validity  under  the  facts  of  this 
case?  And  where  the  statute  carefully  pre- 
scribes what  the  general  coundl  shall  do  In 
submitting  the  question,  all  of  which  is  pr<q>- 


erly  done,  can  the  general  council  Invali- 
date the  ordinance,  whid>  Is  otherwise  valid, 
by  incidentally  Inserting  some  extraneous  pro- 
vision In  the  ordinance?  We  think  not  We 
must  not  overlook  the  fact  that  the  ordinance 
properly  and  regularly  called  the  election. 
The  ordinance  took  its  validity  from  the 
statute,  and  when  It  complied  with  the  re- 
quirements of  the  statute,  and  contained  no 
provision  contrary  to  the  statute,  it  was  a 
valid  ordinance. 

So,  the  qoeatlon  comes  to  this:  Was  the 
ordinance  calling  the  election  for  a  spedflc 
date,  as  was  required  by  the  enabling  act,  a 
suffldent  notice  of  the  election? 

The  question  here  presented  was  before 
the  court  in  Board  of  Trustees  of  Augusta  v. 
MaysvlUe  4  B.  S.  R.  Co.,  97  Ky.  146,  30 
S.  W.  1,  where  the  question  of  a  bond  issue 
by  the  dty  of  Augusta  was  submitting  to  a 
vote  of  the  people  under  an  enabling  act 
of  the  General  Assembly,  which  did  not  pre- 
scribe the  time,  manner,  or  place  of  hold- 
ing the  election,  or  the  kind  of  notice  to  be 
given.  The  enabling  act  in  that  case  is 
chapter  090  of  the  Acts  of  1883-84,  and  mere- 
ly provides  for  the  Issual  of  the  bonds,  pro- 
vided a  majority  of  the  legal  voters  voting 
in  said  dty  should  vote  in  favor  thereof  at 
an  election  called  and  held  for  that  purpose. 
Acts  1883-84,  vol.  1,  p.  1270.  In  that  case,  as 
here,  a  taxpayer  sought  to  enjoin  the  dty  and 
Its  officers  from  issuing  the  bonds,  and  it 
was  there  also  contended  that  notice  of  the 
election  was  necessary.  And,  in  the  absence 
of  such  a  requirement  tn  the  enabling  act, 
it  was  further  contended  that  the  dty  coun- 
cil was  bound  by  the  manner  of  holding  elec- 
tions generally  for  the  dty,  and  that  the 
same  notice,  must  be  given  as  was  provided 
by  the  dty  charter,  which  required  a  notice 
of  SO  days.  On  tbe  other  hand,  it  was  con- 
tended for  the  dty  that  the  ordinance  calling 
the  election  under  the  statute  was  a  notice 
of  the  election,  and  that  no  other  notice  was 
necessary. 

In  sustaining  the  election  called  in  this 
way,  the  court  said:  "It  Is  also  well  settled 
that,  when  the  law  fixes  the  time  for  holding 
an  election,  the  notice  otherwise  required  to 
be  given  may  be  dispensed  with.  Toney  v. 
Harris,  85  Ky.  475  [3  S.  W.  614,  9  Ky.  Law 
Rep.  86] ;  Berry  v.  McCuIIough,  94  Ky.  247, 
[22  S.  W.  78,  16  Ky.  Law  Rep.  117] ;  Doores 
V.  Varnon,  94  Ky.  507  [22  S.  W.  862,  16  Ky. 
Law  Rep.  244]." 

The  effect  of  this  dedslon  is  that,  where 
tbe  act  of  the  Legislature  provides  that  a 
city  council  may  submit  the  question  of  a 
bond  issue  to  the  vote  of  the  people  without 
spedfylng  the  kind  of  notice  to  be  given,  the 
submission  of  that  question  by  an  ordinance 
duly  adopted  constitutes  all  the  notice  that 
is  necessary  to  a  legal  submission  of  the  ques- 
tion, provided  a  suffldent  time  elapses  be- 
tween the  adoption  and  publication  of  the 
ordinance  and  tbe  election  to  afford  the  vot- 
ers a  reasonable  opportunity  of  informing 
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tbemselves  upon  the  merits  of  the  question 
submitted.  If,  however,  the  period  between 
the  publication  of  the  ordinance  and  the  elec^ 
tlon  Is  of  so  short  a  duration  as  not  to  afford 
the  voters  a  reasonable'  opportunity  to  so 
inform  themselves,  the  publication  of  the 
ordinance  will  not  be  treated  as  a  sufficient 
notice.  In  the  case  at  bar  the  ordinance 
was  published  on  August  8,  1913,  about  three 
months  before  the  election  was  held.  Certain- 
ly that  was  ample  notice. 

[6]  Furthermore,  the  size  of  the  vote  cast 
may  be  considered  as  evidence  in  determining 
whether  the  notice  was  sufficient,  under  the 
rule  above  announced.  Wilson  v.  Brown, 
109  Ky.  235,  68  S.  W.  595,  22  Ey.  Law  Rep. 
708.  In  the  case  it  bar  more  than  32,000 
votes  were  cast  upon  this  proposition,  while 
the  total  vote  for  mayor  of  the  city  in  said 
election  aggregated  about  46,000  votes.  Con- 
sidering the'  fact  that  the  vote  on  the  bond 
proposition  was  taken  by  a  separate  ballot, 
the  vote  was,  udder  all  the  circumstances, 
unusually  large. 

We  conclude  the  election  was  not  Invali- 
dated for  want  of  the  notice  provided  by  the 
ordinance. 

Judgment  affirmed. 


ouvBR  CO.  V.  LomsviLLB  reai;tt  OO. 

(Court  of  Appeals  of  Kentacky.   Dec.  19, 1918.) 

1.  COBFOBATIONS  ({  667*)— FoBBIOIT  OOBFOKA- 

noNs— Faixttbe  to  Coiipi.t  with  Statctk 

—E^FFECT  on  CONTBAOT. 

Under  Ky.  St.  |  671,  j>roviding  that  cor- 
porations carrying  on  busmess  in  the  state 
shall  have  a  known  place  of  business  therein 
and  an  authorized  agent  open  whom  process 
may  be  served,  and  that  no  corporation  may 
carry  on  business  in  the  state  until  it  has  filed 
with  the  Secretary  of  State  a  statement  of  .the 
location  of  its  office  and  the  name  of  its  agent 
for  process,  and  making  failure  to  comply  there- 
with a  misdemeanor  subject  to  fine,  but  not  in 
terms  declaring  contracts  made  in  violation 
thereof  to  be  illegal,  a  contract  of  a  corporation 
which  has  not  complied  with  such  requirements 
entered  into  in  the  execution  of  its  business  In 
the  state  is  void. 

[Ed.  Note.-^Por  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2536-2641,  2560,  2562-2564; 
Dec.  Dig.  i  657.*] 

2.  Cobporations  (I  645*)— FoBKiON  Cobpoka- 
tions— Designation  of  Agbnt  to  Receive 
Pbocess. 

Ky.  St.  I  571,  requiring  all  corporations 
doing  business  in  the  state  to  have  a  known 
place  of  business  and  an  agent  to  receive  serv- 
ice of  process,  and  the  filing  of  a  statement 
with  the  Secretary  of  State  showing  such  lo- 
cation and  the  name  of  such  agent,  and  making 
a  noncompliance  therewith  a  misdemeanor,  was 
intended  as  a  police  regulation  for  the  protec- 
tion of  the  people  of  the  state,  who  have  a 
right  to  know  whether  the  party  with  whom 
they  deal  Is  an  Individual  or  a  corporation,  and 
to  relieve,  in  a  measure,  the  disadvantages  of 
citizens  dealing  with  foreign  corporations. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  2513,  2514;    Dec.  Dig.  {  646.*] 


5.  Cobporations  (i  659*)-— FoBnas  Oobpoka- 
TiONS— CoNTBACTS— Bstoppel  TO  Diirr — ^IH- 

VALIDTTT. 

Under  Ky.  St  |  671,  requiring  all  corpora- 
tions doing  business  in  the  state  to  hAve  a 
known  place  of  business  and  an  agent  to  re- 
ceive service  of  process  therein,  making  it  an- 
lawfnl  for  any  corporation  to  do  busmeas  in 
the  state  unless  it  shall  have  filed  a  statement 
with  the  Secretary  of  State  giving  the  location 
of  its  o£5ce  and  the  name  of  sndi  agent,  and 
making  a  noncompliance  therewith  a  miade- 
meanor,  a  resident  of  the  state  contracting  with 
a  foreign  corporation  which  had  not  complied 
with  the  statutes  was  not  estopped  to  set  ap 
the  corporation's  violation  of  the  law,  althoush 
the  enforcement  of  the  statute  might  work  a 
hardship  on  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent.  Dig.  H  2661,  2662 ;   Dec.  Dig.  f  658.*] 

4.  OoTJBTS  (S  100*)- Stabe  Decisis  — Pabt* 
Entitled  to  Relt  Thebeon. 

Where  cases,  holding  that  one,  contracting 
with  a  corporation  which  had  not  complied  with 
Ky.  St  t  571,  requiring  it  to  have  a  known 
place  of  business  and  an  agent  to  reodve  pro- 
cess  in  this  state  and  to  file  a  statement  as  to 
sudh  facts  with  the  Secretery  of  State,  waa  es- 
topped to  defend  on  the  ground  of  the  corpora- 
tion's noncompliance  therewith,  were  not  over- 
ruled untU  after  the  transaction  out  of  which  a 
similar  situation  arose,  the  corporation  was  not 
deprived  of  its  right  to  rely  on  the  doctrine  of 
stare  decisis. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  a  341-343;  Dec.  Dig.  f  100.*] 

6.  CoxTBTs  (§  90*)— Ruuis  OF  Decision— 
Stare  Decisis. 

When  a  rule  of  law  has  once  hem  deliber- 
ately declared,  it  ought  not  to  be  distarbed  un- 
less by  a  court  of  appeal  or  review,  and  never 
by  the  same  court  except  for  very  cogent  rea- 
sons and  upon  a  dear  manifestation  of  error. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  «|  313-^1,  Sol ;  Dec.  Dig.  |  90.*] 

6.  CouBTs  a  89*)  — Rtiues  of  Decision  — 
"StAek  Dkcisis"- Scope  and  Oboxtnd. 

The  rule  of  "stare  decisis,"  in  relation  to 
its  effect  upon  private  affairs,  is  nothing  more 
than  the  application  of  the  doctrine  of  estoppel, 
to  court  decisions,  grounded  upon  the  principle 
that  when  courte  have  announced  certain  prin- 
ciples of  law  for  the  guidance  and  government 
of  individuals  and  of  the  public,  or  have  given 
a  construction  to  statutes  upon  which  they 
have  relied  in  making  contracts,  they  ought  not 
to  withdraw  or  overrule  them  so  as  to  distarb 
contract  and  property  rigbte  entered  into  and 
acquired  upon  the  faith  of  the  principle  an- 
nounced or  the  construction  made. 

[Ed.  Note.— For  other  cases,  see  Courte,  Cent 
Dig.  i§  311,  312 ;    Dec  Dig.  {  89.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6627,  662&] 

7.  Courts  (S  89*)- Ruies  of  Decision  — 
Stabe  Decisis— Pabtt  Entitled  to  Relt 
Thereon. 

Ky.  St.  I  671,  requires  all  corporations  do- 
ing business  m  the  state  to  have  a  known  place 
of  business  and  an  agent  to  receive  service  of 
process  therein,  declares  it  unlawful  to  do  busi- 
ness without  filing  a  statement  of  sudi  matters 
with  the  Secretery  of  Stete,  and  makes  the  vio- 
lation thereof  a  misdemeanor.  A  foreign  corj>o- 
ration  knowingly  entered  into  a  contract  in  vio- 
lation of  the  disability  imposed  by  the  statute, 
and  without  being  misled  to  Ite  prejudice  by  re- 
liance on  previous  decisions  that  the  other  par- 
ty to  the  contract  was  estopped  to  defend  on 
the  ground  of  ite  noncompliance.     Beid,   that 
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the  corporation  nbtg  on  the  contract  conld  not 
rely  upon  the.  doctrine  of  stare  decisis. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  8U,  312 ;    Dec.  Dig.  |  89. •] 

8.  C011BT8   ({  90*)  — RuuES   or  DxciBion  — 
Stabs  Decisis— In  Genebal. 

The  doctrine  of  stare  decisia  is  not  aa  ar- 
bitrary rule  of  positive  law  forbidding,  under 
any  circumstances,  the  questioning  of  prior  de- 
cisions, or  the  exercise  of  judicial  discretion  in 
relation  thereto ;  and,  while  no  prior  decision  is 
to  be  reversed  without  good  cause,  there  may  be 
caaes  where  it  is  plainly  the  court's  duty  to 
overrule  a  bad  decision,  as  where  the  future 
benefit  will  be  of  greater  moment  than  any  er- 
roneous decision  in  the  past,  and  where  a  cor- 
rection can  be  made  without  working  more  harm 
than  good. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  313-321,  351 ;   Dec.  Dig.  §  90.*] 

9.  CoirSTITDTIONAI.    IjAW    (§    116*)  —  Obooa- 

TioiT  OF  CoNTBACTS  —  Judicial  Constbuc- 

TiON  OF  Statute.' 

The  obligation  of  a  contract,  valid  when 
made  under  the  laws  of  the  state  as  then  ex- 
pounded, cannot  be  impaired  by  any  subsequent 
decision  of  its  courts  altering  the  construction 
of  the  law,  since  a  change  in  Judicial  construc- 
tion as  to  a  statute  lias  the  same  operation  on 
contracts  and  existing  contract  rights  as  any 
subsequent  action  of  tiie  Legislature,  and  since, 
after  a  statute  has  been  settled  by  judicial  con- 
struction, that  construction  becomes  as  much  a 
part  of  the  statute  as  the  text  itself  in  so  far 
as  contract  rights  under  it  are  concerned. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  278;   Dec.  Dig.  {  118.»1 

10.  CoNSTiTUTiONAi-    Law    (8   42»)— Obuoa- 
Tiow  OF  CoNTBACTS  — Judicial  Conbtbuo- 

TION   OF  STATUTSa— PABTT  ENTITLED  TO  KE- 
LT Thebeon. 

The  rule  that  the  obligation  of  a  contract, 
valid  when  made  by  the  laws  of  the  state  as 
then  construed,  cannot  be  impaired  by  any  sub- 
sequent decision  of  its  court's  altering  its  con- 
struction cannot  be  invoiced  by  a  party  going 
into  court  as  a  confessed  violator  of  the  law  of 
the  state,  and  asking  relief  from  a  condition  re- 
sulting from  its  willful  violation  of  a  penal 
statute. 

FEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  39,  40;   Dec.  Dig.  i  42.*] 
Hobson,  C.  J.,  dissenting.    Nunn,  J.,  dissent- 
ing in  part 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Actioii  by  the  Oliver  Company  against  the 
Louisville  Realty  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    AfiOrmed. 

Helm  Bruce  and  Bruce  &  Bullitt,  all  of 
Louisville,  for  appellant  Trabue,  Doolan  & 
Cox,  of  I>oulsvlIle,  for  appellee. 

CARROLL,  J.  The  question  for  decision 
In  this  case  is  this:  Is  It  a  good  defense,  to 
an  action  brought  in  a  state  court  by  a  for- 
eign corporation  to  enforce  the  collection  of 
the  amount  due  on  a  contract  entered  Into 
in  the  execution  of  its  business  here  engaged 
in,  that  It  has  not  complied  with  section  571 
of  the  Kentucky  Statutes  reading :  "All  cor- 
porations except  foreign  Insurance  compa- 
nies formed  under  tlie  laws  of  this  or  any 
other  state,  and  carrying  on  any  business  in 
this  state,  shall  at  all  times  have  one  or  more 


known  places  of  business  in  tliia  state,  and 
an  authorized  agent  or  agents  thereat,  upon 
whom  process  can  be  served;  and  it  shall 
not  be  lawful  for  any  corporation  to  carry  on 
any  business  in  this  state,  nntil  it  shall  have 
filed  in  the  office  of  the  Secretary  of  State  a 
statement,  signed  by  its  prestdent  or  secre- 
tary, giving  the  location  of  its  office  or  offices 
In  this  state,  and  the  name  or  names  of  its 
agent  or  agents  thereat  upon  whom  process 
can  be  served ;  and  when  any  change  Is  made 
In  the  location  of  its  office  or  offices,  or  in  its 
agent  or  agents,  it  shall  at  once  file  with  the 
Secretary  of  State  a  statement  of  such 
diange;  and  the  former  agent  shall  remain 
agent  for  the  purpose  of  service  until  state- 
ment of  appointment  of  the  new  agent  is 
filed ;  and  if  any  corporation  falls  to  comply 
with  the  requirements  of  this  section,  such 
corporation,  and  any  agent  or  employ^  of 
such  corporation,  who  shall  transact,  carry 
on  or  conduct  any  business-  in  this  state,  for 
it,  shall  be  severally  guilty  of  a  misdemeanor, 
and  fined  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars  for  each  offense"? 
The  Oliver  Company  is  a  Tennessee  corpora- 
tion,  and  entered  into  a  contract  with  the 
Louisville  Realty  Association  to  do  certain 
work  for  it  in  the  construction  of  a  building 
by  the  latter  comi)any  in  the  city  of  Louis- . 
ville,  Ky.  The  contract  fixed  the  compensa- 
tion that  should  be  paid  to  the  Oliver  Com- 
pany for  the  work  it  agreed  to  do,  but  during 
the  progress  of  the  work  certain  changes 
were  made  in  the  specifications,  and  as  a  re- 
sult of  differences  arising  between  the  parties 
to  the  contract  as  to  the  amount  that  should 
be  paid,  this  suit  was  brought  by  the  Oliver 
Company  to  recover  from  the  realty  company 
the  sum  it  claimed  was  due  it  on  the  con- 
tract 

To  this  suit  several  defenses  were  made 
going  to  the  merits  of  the  claim  asserted  by 
the  Oliver  Company,  but  the  Issues  arising  on 
the  merits  of  the  controversy  we  do  not  find 
it  necessary  to  discuss.  The  only  question 
that  we  need  concern  ourselves  with  is  the 
sufficiency  of  the  defense  relied  on  by  the 
realty  company  that  the  Oliver  Company 
could  not  maintain  the  action  because  it  had 
failed  to  comply  with  the  statute  quoted. 
The  lower  court  ruled  that  the  failure  of  the 
Oliver  Company  to  observe  the  requirements 
of  this  statute  denied  It  the  right  to  main- 
tain the  action,  and  dismissed  Its  suit,  and  in 
the  correctness  of  this  decision  we  concur. 

CI]  It  will  be  observed  that  this  statute  ex- 
pressly provides  that  it  shall  not  be  lawful 
for  any  corporation  to  carry  on  any  bnsiness 
in  this  state  until  it  shall  have  observed  the 
requirements  of  the  section,  and  further 
subjects  to  a  penalty  any  corporation  under- 
taking to  transact,  carry  on,  or  conduct  any 
business  in  this  state  without  observing  the 
section,  although  it  does  not  in  terms  de- 
clare that  any  contract  made  by  a  corporation 
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before  complying  with  the  statute  shall  be 
void  or  not  enforceable.  The  fact,  however, 
that  the  statute  does  not  expressly  declare 
that  contracts  made  before  complying  with 
the  section  shall  be  void  or  not  enforceable 
does  not  weaken  the  effect  of  the  statute  as 
a  prohibition  against  the  enforcement  of  con- 
tracts made  by  a  corporation  in  violation  of 
the  statute.  In  other  words,  the  declaration 
of  the  statute  that  It  shall  not  be  lawful  for 
any  corporation  to  carry  on  any  business  in 
this  state  until  it  shall  have  observed  the 
requirements  of  ttie  statute,  and  the  Imposi- 
tion of  a  penalty  for  engaging  in  business  In 
violation  of  it,  has  the  same  effect  and  ac- 
complishes the  same  end  aa  if  the  statute 
had  expressly  declared  the  invalidity  of  con- 
tracts made  without  observing  Its  conditions. 
Upon  this  point  we  may  repeat  what  was 
said  In  the  case  of  Fmin-Colnon  Contracting 
Co.  V.  Chatterson,  146  Ky.  504,  143  S.  W.  6, 
40  li.  R.  A.  (N.  S.)  857,  where  this  question 
was  discussed:  "The  statute  does  not  pro- 
vide that  contracts,  entered  into  before  it  has 
been  complied  with,  shall  be  void  or  nonen- 
forceahle,  nor  does  it  use  any  language  in 
reference  to  the  contract;  but,  when  a  stat- 
ute makes  it  unlawful  to  do  business  under 
certain  conditions.  It  seems  to  necessarily 
and  logically  follow  that  the  doing  of  the 
basiness  under  the  prohibited  conditions  is 
in  itself  unlawful.  When  the  doing  of  the 
act  Is  made  unlawful,  there  is  no  reason  why 
the  statute  should  also  declare  that  contracts 
made  in  violation  of  It  should  also  be  unlaw- 
ful. When  the  law  prohibits  a  thing,  it  is 
unlawful  to  do  it,  and  the  courts  should  not 
lend  their  aid  to  the  enforcement  of  prohibit- 
ed contracts.  Courts  are  established  to  af- 
ford remedies  to  litigants  who  sedc  relief 
growing  out  of  lawful  transactions,  and  not 
to  aid  those  who  would  invoke  their  assist- 
ance to  enforce  contracts  made  in  violation 
of  law.  Their  chief  purpose  is  to  secure  the 
observance  of  laws  enacted  for  the  safety 
and  protection  of  Ufe  and  property  and  the 
general  well-being  of  the  people,  and  it  would 
be  a  startling  departure  from  this  purpose 
if  they  should  also  give  relief  to  parties  who 
were  seeking  to  enforce  contracts  made  in 
violation  of  law.  Such  a  course  of  procedure 
would  be  a  perversion  of  Justice,  and  convert 
the  courts  Into  instruments  to  aid  lawbreak- 
ers in  place  of  punishing  them."  The  principle 
thus  announced  is  supported  by  abundant  au- 
thority, for  it  Is  a  generally  prevailing  rule 
that  a  contract  is  void  if  prohibited  by  stat- 
ute, though  the  statute  only  inflicts  a  penalty 
and  does  not  in  terms  declare  Illegal  con- 
tracts made  In  violation  of  It  Llndsey  v. 
Rutherford,  17  B.  Mon.  246;  Vanmeter  v. 
Spurrier,  94  Ky.  22,  21  S.  W.  337,  14  Ky. 
Law  Rep.  684;  Harris  v.  Runnels,  12  How. 
79, 13  L.  Ed.  901 ;  Wilson  v.  Spencer,  1  Rand. 
(Va.)  76,  10  Am.  Dec.  491 ;  Harrison  v.  Berk- 
ley, 1  Strob.  Law  (S.  C.)  525,  47  Am.  Dec. 
578;  Woods  v.  Armstrong,  54  Ala.  150,  25 
Am.  Rep.  671 ;  Columbia  Bank  &  Bridge  Co. 


T.  Haldeman,  7  Watts  &  S.  (Pa.)  238,  42  Am. 
Dec.  229 ;  Roby  v.  West,  4  N.  H.  285,  17  Am. 
Dea  423,  and  Levison  v.  Boas,  150  Cal.  185, 
88  Pac.  825,  12  L.  R.  A.  (N.  S.)  575,  11  Ann. 
Cas.  661. 

But  passing  this,  a  vigorous  assault  is 
made  on  the  decision  of  the  lower  court  de- 
nying to  the  Oliver  Company  the  right  to 
maintain  the  action  it  had  Instituted,  and  It 
Is  earnestly  pressed  on  our  attention  that  the 
statute  should  not  be  so  construed  as  to  pro- 
hibit a  corporation  that  had  failed  to  comply 
with  the  statute  from  bringing  suit  to  enforce 
contracts  made  in  the  proeecation  of  Its  busi- 
ness in  this  state.  The  argument  is  made 
that  persons  who  make  otherwise  valid  con- 
tracts with  foreign  corporations  should  be 
estopped  to  deny  the  right  of  the  corpora- 
tion to  enforce  them.  It  is,  of  course,  at 
once  apparent  that  the  effect  of  such  a  con- 
struction of  this  statute  would  be  to  destroy 
the  life  and  vigor  of  the  feature  of  it  now 
under  consideration.  So  construed,  it  would 
virtually  have  no  meaning  or  effect  at  all.  It 
would  be  to  say,  In  substance,  to  a  corpora- 
tion: "It  is  true  the  statute  expressly  pro- 
hibits yon  from  doing  business  in  this  state 
until  you  have  complied  with  its  simple  pro- 
visions, but  if  it  does  not  suit  your  conven- 
ience or  yotir  interest  to  do  so,  your  failure 
will  not  prejudice  any  rights  that  you  may 
have.  If  you  choose  to  observe  these  require- 
ments, well  and  good,  but  if  you  don't,  you 
can  yet  carry  on  any  business  you  please 
and  make  as  many  contracts  as  you  wish, 
and  the  courts  of  the  state  are  open  to  your 
pleas,  and,  notwithstanding  your  dereliction 
of  duty  and  your  violation  of  law,  will  afford 
you  all  the  remedies  that  could  be  afforded  If 
you  bad  seen  proper  to  observe  the  statute." 
If  corporations  may  thus  lightly  treat  the 
laws  of  this  state,  if  they  may  ignore  them 
at  their  pleasure  and  ccnnply  with  them  or 
not  as  suits  their  convenience,  free  from  any 
of  the  civil  disabilities  Imposed  by  the  stat- 
ute, the  Legislature  of  the  state  might  as  well 
cease  the  enactment  of  laws  intended  to  pro- 
tect the  people  of  the  state  In  their  dealings 
with  corporations. 

[2]  The  statute,  as  may  be  readily  seen, 
does  not  impose  any  harsh  or  unreasonable 
conditions.  A  literal  compliance  with  its  sim- 
ple requirements  Is  both  easy  and  inexpen- 
sive, and  no  good  reason  can  be  assigned  why 
a  corporation  undertaking  to  do  business  in 
the  state  should  not  be  obliged  to  observe  its 
provisions.  It  is  a  useful  statute,  and  was 
intended  as  a  police  regulation  for  the  pro- 
tection of  the  people  of  the  state,  who  have 
a  right  to  know  whether  the  party  they  are 
dealing  with  is  an  Individual,  or  a  corpora- 
tion. It  is  a  notorious  fact  that  the  country 
Is  full  of  corporations  engaged  in  every  imag- 
inable line  of  business,  with  their  agents  go- 
ing here  and  there  and  everywhere,  and  many 
of  the  people  dealing  with  them  do  not  know 
where  the  home  of  the  corporation  is,  or.  If 
they  do  know,  would  find  it  impracticable  to 
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seek  relief  by  suits  In  foreign  Jurisdlctionfi. 
Except  for  this  statute  they  would  not.  In 
many  instances  know  on  whom  process  could 
be  served,  or  in  what  county  a  suit  against 
the  coriwration  could  be  brought,  and  thus  in 
many  cases  would  be  left  rirtually  remedUesa 
To  relieve  in  a  measure  the  disadvantages  our 
citizens,  as  a  result  of  this  condition,  were 
placed  under  In  their  dealings  with  corpora- 
tions, the  Legislature  undertook  in  this  stat- 
ute to  say  that  when  a  corporation,  whether 
foreign  or  domestic,  desired  to  engage  in 
business  in  this  sUite,  it  should  at  all  times 
have  an  agent  at  a  known  place  of  business 
In  this  state  upon  whom  process  could  be 
served,  and  to  whom  the  citizens  of  the  state 
might  lo<A  if  it  became  necessary  to  seek 
redress  in  the  courts  of  the  state,  so  that  any 
citizen  desiring  to  Institute  an  action  against 
a  corporation  mi^t,  by  writing  to  the  Secre- 
tary of  State,  learn  who  and  where  its  agent 
was,  and  where  its  place  of  business  was,  and 
thus  be  able  to  secure  such  relief  as  the  cir- 
cumstances of  the  case  seemed  to  demand. 

So  universally  recognized  is  the  wisdom 
and  propriety  of  this  character  of  legislation 
that  every  state  in  the  Union,  save  possibly 
two,  have  adopted  statutes  in  substance  they 
same  as  ours,  and  the  courts  of  these  differ- 
ent states,  as  we  will  presently  point  out, 
have,  with  few  exceptions,  given  to  these  sal- 
utary statutes  the  same  construction  and 
the  same  meaning  and  effect  that  we  have. 

As  said  by  the  United  States  Circuit  C!ourt 
of  Appeals  in  Pittsburg,  eta,  Co.  v.  West 
Side  Belt  By.  Co.,  154  Fed.  929,  83  C.  C.  A. 
Ml,  11  L.  R.  A.  (N.  S.)  1146,  in  speaking  of 
a  like  statute :  "This  act  is  a  salutary  one, 
for  the  protection  of  persons  transacting  busi- 
ness with  foreign  corporations.  The  facility 
with  which  Irresponsible  corporations  are 
created,  frequently  with  no  assets  within  the 
jurisdiction  where  business  is  transacted, 
would  frequently  leave  creditors  without  any 
chance  whatever  of  collecting  their  claims, 
were  it  not  for  acts  requiring  registration 
where  business  Is  transacted.  This  enables 
the  creditors  to  bring  the  foreign  corporation 
within  the  jurisdiction  of  the  courts  where 
the  obligations  are  created;  and,  in  order 
that  the  provisions  of  these' laws  may  be  com- 
plied with,  it  Is  necessary  that  they  should 
receive  a  reasonably  strict  enforcement." 

The  purpose  of  the  statute  is  also  well  ex- 
pressed by  the  Supreme  Court  of  Pennsyl- 
vania in  Delaware,  etc.,  Co.  v.  Bethlehem, 
etc.,  By.  Co.,  204  Pa.  22,  53  Atl.  533,  where 
the  court  said:  "The  purpose  of  the  act  is 
to  bring  foreign  corporations  doing  business 
in  this  state  within  the  reach  of  legal  process. 
This  purpose  is  not  accomplished  by  a  regis- 
tration of  the  corporation  at  the  pleasure  of 
its  officers,  or  when  it  may  be  to  their  inter- 
est to  appeal  to  our  courts,  ^e  act  is  for 
the  protection  of  those  with  whom  it  does 
business,  or  to  whom  It  may  incur  liabUlty 
by  its  wrongful  acts,  and  nothing  short  of  a 
registration  before  the  contract  that  it  seeks 


to  enforce  is  made  can  give  it  a  rlj^t  of  ac- 
tion. Any  other  construction  of  the  act 
would  violate  Its  plain  words,  and  wholly  de- 
feat its  object  by  affording  protection  to  the 
corporation  and   denying  it  to  the  public." 

[3]  It  may  further  be  observed  that  the  ef- 
fect of  allowing  the  plea  of  estoppel  would 
be  to  defeat  one  of  the  chief  purposes  of  the 
statute.  For  example,  if  every  person  who 
made  a  contract  with  a  corporation  should  be 
denied  the  right  to  set  up,  when  sued  by  the 
corporation,  the  defense  that  when  making 
the  contract  it  acted  in  violation  of  law,  in- 
stances would  be  very  rare  in  which  the  stat- 
ute could  be  effectively  interposed,  and  the 
corporation  punished  for  failing  to  observe 
it  There  are  few  cases  in  which  business 
transactions  are  not  directly  conducted  be- 
tween the  parties  affected,  or  others  acting 
for  them,  and  it  is  manifest  that  if  the  party 
within  the  law  should  be  estopped  to  make 
the  defense  that  the  other  party  was  without 
the  law,  the  party  who  was  guilty  of  violat- 
ing the  law  would  feel  assured  that  his  viola- 
tion would  not  subject  him  to  any  disadvan- 
tage. In  short,  if  the  statute  is  to  be  given 
effect,  the  doctrine  of  estoppel  should  not  be 
applied.  So  apparent  is  the  fact  that  the 
adoption  of  the  doctrine  of  estoppel  would 
virtually  nullify  the  purpose  of  the  'statute 
that  the  authorities  generally  refuse  to  as- 
sent to  it,  although  the  failure  to  apply  this 
rule  may.  In  some  cases,  work  a  hardship  on 
the  delinquent  corporation. 

It  is  equally  plain  that  the  fact  that  the 
enforcement  of  the  statute  may  work  liard- 
shlps  on  corporations  that  fall  to  obey  it,  and 
sometimes  prevent  them  from  collecting  just 
debts,  cannot,  without  ignoring  the  legislative 
intent,  be  allowed  to  defeat  the  object  sought 
to  be  accomplished  by  the  enactment  of  the 
law.  Every  person  who  violates  the  law 
puts  himself  in  the  attitude  of  being  required 
to  pay  the  penalty  for  the  infraction;  but, 
although  the  delinquency  may  subject  him 
to  punishment,  dvil  or  criminal,  this  of 
course  furnishes  no  reason  why  the  statute 
should  not  be  enforced.  The  individual  who 
violates  a  penal  statute  may  expect  to  pay 
the  penalty,  and  so  a  corporation  that  vio- 
lates the  dvll  features  of  a  statute  is  not  in 
any  position  to  complain  if  it,  too,  must  pay 
the  penalty. 

These  views  in  different  forms  of  expression 
have  been  frequently  announced.  Thus  in 
Thompson  on  Corporations  (2d  Ed.)  voL  6,  § 
6712,  it  is  said :  "Such  statutes  are  Intended 
for  the  protection  of  the  citizens  of  the  state 
who  deal  with  such  foreign  corporation,  and 
there  are  many  reasons  why  a  person,  after 
dealing  with  such  a  corporation,  should  have 
the  right  to  Insist  on  compliance  with  the 
statute,  when  the  corporation  sues  to  en- 
force the  contract  The  effect  of  the  cases 
holding  otherwise  is  to  make  such  a  statute 
an  instrument  of  fraud  as  against  persons 
whom  it  was  Intended  to  protect,  and  the 
doctrine  of  estoppel  cannot  be  extended  ao 
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far  as  to  aid  a  foreign  corporation  in  doing 
what  was  forbidden  by  statnte." 

In  Cyclone  Ifining  Co.  t.  Baker  light  & 
Power  Co.  (0.  C.)  16B  Fed.  996,  the  court, 
in  answering  the  argument  that  the  doctrine 
of  estoppel  should  be  applied,  said:  "Nor  are 
the  defendants  estopped,  by  reason  of  their 
contractual  relations  with  the  plaintiff,  from 
Insisting  that  the  contract  is  void,  and  the 
plaintiff  without  legal  right  or  capacity  to 
sue  for  the  breach  thereof,  because  if  so 
estopped,  the  plaintiff  would  be  permitted  to 
take  advantage  of  its  own  offending  acts  done 
in  derogation  and  even  In  defiance  of  the 
law.  It  would  be  a  revolting  doctrine, 
fraught  with  inconceivable,  deleterious  re- 
sults, if  a  foreign  corporation  could  come  into 
a  state  not  its  own,  and  there  carry  on  a 
business  in  direct  defiance  of  the  provisions 
of  law  by  which  it  may  capacitate  itself  for 
the  transaction  of  business  therein,  and  then 
validate  its  acts  because,  forsooth,  parties 
Iiad  dealt  with  it;  for  but  few  others  have 
cause  for  suit  except  those  having  contractual 
relations  in  some  form  with  such  corpora- 
tions." 

Oat  of  a  large  number  of  cases  illustrating 
the  mle  that  a  corporation  or  an 
that  has  made  a  contract  for  carrying  on  a 
bnsiness  in  violation  of  law  or  without  hav- 
ing complied  with  statutory  requirements  can- 
not enforce  the  collection  of  his  or  its  de- 
mands created  in  carrying  on  the  business, 
and  tliat  the  defendant,,  although  the  bene- 
ficiary of  the  unlawful  transaction,  when 
sued  is  not  estopped  to  raise  the  question  of 
the  disability  of  the  plaintiff  to  maintain  the 
suit,  we  may  select  the  following:  Smith  v. 
Robertson,  106  Ky.  472,  50  S.  W.  852,  20  Ky. 
Law  Rep.  1959,  45  L.  R.  A.  610;  Franklin 
Insurance  Co.  v.  LoulsviUe  &  Arkansas  Pack- 
ing Co.,  9  Bush,  590;  Bull  v.  Harragan,  17 
B.  Mon.  S49;  Woods  v.  Armstrong,  54  Ala. 
150,  25  Am.  Rep.  671;  Heileman  Brewing 
Co.  V.  Peimeisl,  85  Minn.  121,  88  N.  W. 
441;  Delaware  R.  Q.  &  C.  Co.  v.  Bethlehem 
By.  Co.,  204  Pa.  22,  53  Atl.  533 ;  nnij:ed  Lead 
Co.  v.  Reedy  Elevator  Mfg.  Co.,  222  111.  199, 
78  N.  E.  567,  6  Ann.  Cas.  637;  Cary-Lom- 
bard  Lumber  Co.  v.  Thomas,  92  Tenn.  587, 
22  S.  W.  743;  Seamans  v.  Temple  Co.,  105 
Mich.  400,  63  N.  W.  408,  28  L.  B.  A.  430,  55 
Am.  St  Rep.  467;  Commonwealth  Mutual 
Fire  Ins.  Co.  t.  Hayden,  60  Neb.  636,  83  N. 
W.  922,  83  Am.  St  Rep.  546;  Tri-State 
Amusement  Co.  ▼.  Forest  Park  Highlands 
Amusement  Co.,  192  Mo.  404,  90  8.  W.  1020, 
4  L.  B.  A.  (N.  S.)  688,  HI  Am.  St  Bep.  511, 
4  Ann.  Cas.  808;  State  Bank  of  Qreentown 
V.  Lawrence,  177  Ind.  515,  96  N.  E.  947,  42  L. 
R.  A.  (N.  S.)  326;  Strout  Go.  v.  HoweU 
(DeL)  86  Atl.  666. 

[4]  Another  argument  advanced  by  coun- 
sel for  the  Oliver  Company  is  rested  on  the 
doctrine  of  stare  decisis.  In  support  of  this 
contention,  our  attention  is  called  to  the 
fact  that  in  Jolmson  v.  Mason  Lodge,  106 
Ky.  838.  51  S.  W.  620,  21  Ky.  Law  Rep.  493, 


decided  in  1809,  this  court  held  that  a  person 
who  contracted  with  a  corporation  that  had 
failed  to  comply  with  the  statute  here  in 
question  would  be  estopped,  when  sued  by 
the  corporation,  to  set  up  as  a  defense  the 
Illegality  of  the  transaction,  and  it  is  said 
that  the  principle  announced  in  this  case  was 
followed  in  Aultman  v.  Mead,  100  Ky.  683,  60 
S.  W.  294,  22  Ky.  Law  Rep.  1189,  and  Hal- 
lam,  Receiver,  v.  Ashford,  70  S.  W.  197,  24 
Ky.  Law  Rep.  870,  and  therefore,  following 
the  role  of  stare  decisis,  this  court  should 
now  adhere  to  these  opinions.  In  other 
words,  the  effect  of  the  argument  is  this: 
Ttiat  the  Oliver  Company  felt  authorized  to 
violate  this  statute  because  this  court  said 
in  Johnson  v.  Mason  Lodge  that  it  might 
do  so  with  impunity,  and  repeated  this  as- 
surance of  protection  in  the  Asliford  and 
Mead  Cases  subsequently  decided.  It  might 
here  be  noted  that  Johnson  v.  Mason  Lodge 
and  the  two  cases  tliat  follow  it  were  vir- 
tually overruled  in  Fruin-Colnon  Contracting 
Co.  ▼.  Chatterson,  146  Ky.  604,  143  S.  W.  6, 
40  L.  R.  A.  (N.  S.)  867,  but  as  this  case  was 
decided  subsequent  to  the  transaction  of  the 
business  out  of  which  this  litigation  arose,  it 
be  said  to  deprive  the  Oliver  Com- 
pany of  the  right  to  rely  on  the  doctrine  of 
stare  decisis,  if  the  invocation  of  that  doc- 
trine saves  it  from  the  penalty  of  the  stat- 
ute. Before,  however,  taking  up  directly  the 
question  of  stare  decisis,  it  may  be  well  to 
notice  with  more  cdre  the  decision  in  John- 
son V.  Mason  Lodge.  The  opinion  in  that 
case  discloses  that  Mason  Lodge  was  a  Ken- 
tucky corporation  and  a  branch  of  the  inde- 
pendent Order  of  Odd  Fellows.  It  sued 
Johnson  to  recover  a  sum  of  money  it  had 
loaned  him.  In  defense  of  the  suit,  he  set 
up  that  the  corporation  was  not  legally  or- 
ganized, and,  furthermore,  that  it  had  not 
complied  with  section  571  of  the  statute,  and 
for  these  reasons  could  not  enforce  collec- 
tion of  the  debt.  The  court  after  discussing 
at  length  the  proposition  that  Johnson  was 
estopped  to  deny  the  legality  of  the  corporate 
existence  of  the  Mason  Lodge,  took  up  the 
question  of  the  nonenforceablllty  of  the  con- 
tract because  the  corporation  had  failed  to 
comply  with  section  571'  of  the  statute,  and 
disposed  of  it  In  a  few  words  adversely  to 
the  contention  of  Johnson.  The  opinion 
makes  it  perfectly  apparent  tliat  the  entire 
reasoning  of  the  court  was  devoted  to  con- 
sideration of  section  666  of  the  statutes,  pro- 
viding tliat  "no  corporation  organized  under 
this  chapter  shall  be  permitted  to  set  up  or 
rely  upon  the  want  of  legal  organization  as 
a  defense  to  any  action  against  it ;  nor  shall 
any  person  transacting  business  with  such 
corporation,  or  sued  for  injury  done  to  its 
property,  t>e  permitted  to  rely  upon  such 
want  of  legal  organization  as  a  defense": 
and  that  little  or  no  attention  was  given  to 
the  effect  on  the  contract  of  section  671. 
But,  nevertheless,  it  is  fair  to  say  that  the 
court  held  in  this  opinion  that  the  failure 
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of  tlila  corxwratlon  to  comply  with  section 
571  did  not  defeat  its  right  to  enforce  the 
collection  of  the  contract  sued  on.  In  the 
Ashford  Case  all  that  was  said  on  the  point 
under  consideration  is  this:  "In  Johnson  v. 
Mason  Lodge  *  *  *  It  was  held  that  one 
who  Is  sned  uiwn  a  contract  made  with  a 
corporation  is  estopped  from  relying  upon 
the  failure  of  the  corporation  to  comply 
with  the  provisions  of  section  671.  As  this 
question  was  very  thoroughly  considered  in 
that  case,  and  has  been  followed  in  quite  a 
number  of  subsequent  decisions  of  this  court, 
it  is  unnecessary  for  us  to  again  consider 
the  question."  In  the  Mead  Case  the  only 
reference  to  this  question  is  this:  "The  ob- 
jection that  appellants  did  not  comply  with 
section  571  of  the  Kentucky  Statutes  is  fully 
answered  in  the  opinion  of  the  court  in  the 
case  of  Johnson  y.  Mason  Lodge,  *  •  • 
and  It  will  therefore  be  unnecessary  for  us 
to  again  consider  that  question." 

It  will  thus  be  seen  that  while  In  three 
opinions  it  was  held  that  section  571  of  the 
statute  did  not  obstruct  the  right  of  a  de- 
linquent corporation  to  enforce  a  contract 
made  with  it.  In  no  one  of  these  opinions  was 
the  question  examined  with  any  degree  of 
care.  In  the  Johnson  Case  we  think  the 
court  fell  Into  the  error  of  confusing  an  ul- 
tra vires  contract  with  an  unlawful  contract, 
and  treating  section  571  as  a  companion  sec- 
tion to  section  566,  and  this  error  seems  to 
have  been  followed  In  the  two  subsequent 
cases.  It  is  of  course  plain  that  section  566 
and  section  571  relate  to  entirely  distinct 
subjects.  They  have  not  the  remotest  con- 
nection with  eac^  other  except  in  so  far  as 
they  relate  In  a  general  way  to  corporations. 
They  were  enacted  for  different  reasons  and 
to  accomplish  different  purposes.  Section 
566  relates  to  defects  in  the  organization  of  a 
corporation,  and  so  states,  while  section  571 
relates  exclusively  to  the  matter  of  a  corpo- 
ration doing  business  In  this  state  without 
having  an  agent  and  a  place  of  business  in 
this  state.  Fmln-Colnon  Co.  v.  Chatter  son, 
146  Ky.  504,  143  S.  W.  6,  40  L.  R.  A.  (N.  S.) 
857.  As  said  In  the  Johnson  Case,  it  has 
been  repeatedly  decided,  both  by  this  court 
and  others,  that  a  person  dealing  with  a  cor- 
poration will  not  be  permitted  to  raise  the 
question  that  it  was  not  legally  organized, 
and  section  566  merely  put  into  the  form  of 
a  statute  a  rule  that  a  long  line  of  court  de- 
cisions had  made  a  part  of  the  law  of  the 
state. 

On  the  other  hand,  the  subject-matter  of 
section  571  first  made  its  appearance  in  the 
history  of  the  state  in  1893  when  it  was 
adopted  as  a  part  of  the  statute  law  of  the 
state,  and  It  was  put  into  the  statute  in 
obedience  to  section  194  of  the  Constitution, 
providing  that  "all  corporations  formed  un- 
der the  laws  of  this  state,  or  carrying  on 
business  In  this  state,  shall,  at  all  times, 
bave  one  or  more  known  places  of  business 
In  this  state,  and  an  authorized  agent  or 


agents  there,  upon  whom  process  may  be  exe- 
cuted, and  the  General  Assembly  shall  enact 
laws  to  carry  into  effect  the  proyisions  of 
this  section." 

Under  these  circumstances  the  question 
now  before  us,  put  in  simple  form  is.  Shall 
section  571  of  the  statute,  enacted  pursuant 
to  section  194  of  the  Constitution  of  the 
state,  stand  or  shall  the  decision  of  this 
court  in  Johnson  v.  Mason  Lodge  stand?  The 
decision  and  the  statute  are  in  conflict,  and 
if  the  doctrine  of  stare  decisis  as  sought  to  be 
applied  is  to  control,  the  decision  must  pre- 
vail and  a  valuable  part  of  the  statute  be  in 
effect  expunged. 

We  are  not  unmindful  of  the  importance  of 
courts  of  last  resort  adhering  to  rules  of  law 
announced  In  long-established  decisions  that 
have  become  a  part  of  the  Jurisprudence  of 
the  state,  and  on  the  faith  of  which  people 
have  transacted  business,  entered  into  con- 
tracts, and  conducted  in  a  general  way  their 
affairs,  and  we  should  be  slow  to  overrule 
any  oidnlon  that  might  unsettle  property 
rl^ts  acquired  on  the  faith  of  the  opinion 
overruled,  or  that  might  prejudice  the  rights 
or  interests  of  persons  who  had  entered  into 
engagements  in  reliance  upon  the  fact  that 
the  opinion  assailed  was  the  law  of  the  land. 

[6]  As  said  in  Kent's  Commentaries,  voL 
1,  I  475:  "When  a  rule  has  once  been  de- 
liberately adopted  and  declared,  it  ought  not 
to  be  disturbed  unless  by  a  court  of  appeal 
or  review,  and  never  by  the  same  court,  ex- 
cept for  very  cogent  reasons,  and  upon  a 
clear  manifestation  of  error;  and  if  the 
practice  were  otherwise,  it  would  be  leaving 
us  in  a  peiplexlng  uncertainty  as  to  the  law." 
To  the  same  effect  are  Farrlor  v.  New  Eng- 
land Mortgage  S^urity  Co.,  92  Ala.  176,  9 
South.  632,  12  L.  R.  A.  856 ;  Haskett  v.  Max- 
ey,  134  Ind.  182,  33  N.  B.  358,  19  L.  B.  A. 
379;  Vermont  S.  Co.  v.  Vermont  Central  B. 
Co.,  63  Vt  23,  21  AtL  262,  731,  10  L.  R.  A. 
662,  and  many  other  cases  referred  to  in 
these  opinions. 

[6]  But  the  rule  of  stare  decisis,  stated  in 
simple  form  and  considered  in  relation  to 
its  effect  upon  private  affairs.  Is  really  noth- 
ing more  than  the  application  of  the  doc- 
trine of  estopi)el  to  court  decisions.  It  finds 
its  support  In  the  sound  principle  that  when 
courts  bave  announced,  for  the  guidance 
and  government  of  individuals  and  the  pub- 
lic, certain  controlling  principles  of  law,  or 
have  given  a  construction  to  statutes  upon 
which  individuals  and  the  public  have  relied 
in  making  contracts,  they  ought  not,  after 
these  principles  have  been  promulgated  and 
after  these  constructions  have  been  publish- 
ed, withdraw  or  overrule  them,  thereby  dis- 
turbing contract  rights  that  had  been  enter- 
ed into  and  property  rights  that  had  been 
acquired  upon  the  faith  and  credit  that  the 
principle  announced  or  the  construction 
adopted  in  the  opinion  was  the  law  of  the 
land.  In  the  correct  application  of  the  rule 
of  stare  decisis  we  fully  concur,  and  do  not 
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propose  In  tUs  opinion  to  announce  any 
views  that  would  impair  or  overthrow  its 
efficiency  when  properly  understood  and  ap- 
plied. Later  In  the  opinion  we  will  again 
advert  to  the  necessity  for  an  adherence  to 
the  rule  of  stare  dedsia,  when  properly  in- 
voked, to  protect  contract  or  property  rights. 

[7]  It,  however,  seems  to  us  apparent  that 
the  doctrine  of  stare  decisis,  giving  to  it 
what  may  be  called  a  iMrsonal  application, 
cannot  be  relied  on  by  a  party  who  has  not, 
in  good  faith,  been  deceived  by  the  decision 
under  which  he  claims  to  have  acted;  and, 
when  it  appears  that  a  party  was  not  mis- 
led to  his  prejudice  by  reliance  on  a  decision 
that  the  court  rendering  it  subsequently 
concluded  was  erroneous,  the  court  will  not 
feel  estopped  to  overrule  it  by  the  insistence 
of  the  party  claiming  to  have  acted  under 
it  that  it  would  overturn  contracts  and  en- 
gagements that  he  had  entered  into  on  the 
faith  of  it 

Let  us  see  now  for  a  moment  if  the  OUver 
Company  is  in  a  position  to  assert  that,  re- 
lying on  Johnson  v.  Mason  Liodge,  it  did 
not  observe  this  statute.  It  will  be  observed 
that  the  statute  not  onlp  subjects  the  offend- 
ing corporation  to  the  civil  disability  of  de- 
nying it  the  right  to  maintain  an  action,  but 
it  also  subjects  it  to  a  fine  under  the  crim- 
inal law  of  the  state;  and,  if  it  should  be 
said  that  the  civil  disability  was  removed 
by  construction  in  Johnson  v.  Mason  Lodge, 
the  penal  features  of  the  statute  remained 
undisturbed,  and  furnished  full  notice  to  the 
corporation  that  it  must  comply  with  the 
statute  or  subject  itself  to  the  penalty  im- 
posed. Under  these  circumstances  It  does 
not  lie  In  the  mouth  of  the  Oliver  Company 
to  say  that,  acting  on  the  faith  and  credit 
of  the  Johnson  Case,  it  did  not  know  it  was 
necessary  that  it  should  observe  this  statute. 
In  entering  Into  this  contract  the  Oliver 
Company  was  undeniably  guilty  of  violat- 
ing a  law  of  this  state  that  has  been  enforc- 
ed in  many  cases,  and  it  is  not  in  a  position 
to  set  up  that  this  court  ought  not  now  to 
overrule  the  Johnson  Case. 

We  have  examined  a  large  number  of 
'Cases  on  the  subject  of  stare  decisis,  and 
in  no  one  of  them  can  there  be  found  an  at- 
tempted application  of  it  to  a  state  of  facts 
such  as  are  here  presented.  In  every  in- 
stance, so  far  as  our  investigation  goes,  where 
the  doctrine  has  been  applied,  the  decisions 
relied  on  furnished  in  themselves  a  line  of 
authority  that  left  no  notice  that  anything 
else  was  required. 

[8]  But  aside  from  this,  the  doctrine  of 
stare  decisis  Is  not  without  its  limitations. 
A  court  of  last  resort  is  not  Irrevocably 
bound  to  follow  opinions  that  in  the  light  of 
present  circumstances  and  conditions  seem 
to  be  erroneous,  and  this  case  furnishes  a 
good  illustration  of  the  necessity  for  a  de- 
parture from  the  rule.  Here  we  have  a  stat- 
ute of  the  state  enacted  pursuant  to  the 
Constitution    for   the   purpose   of  carrying 


out  a  wise  public  "policy,  an  important  fea- 
ture of  which  was  eliminated  by  the  deci- 
sion in  Johnson  v.  Mason  Lodge,  and  upon 
mature  consideration  we  do  not  feel  bound 
to  follow  this  decision.  In  overruling  it  we 
are  not  without  ample  precedents  furnished, 
not  only  by  the  decisions  of  other  courts, 
but  of  this  court  This  court  in  the  course 
of  its  history  has  deemed  it  wise  and  prop- 
er to  overrule  many  cases,  numbers  of  them 
relating  to  property  rights,  as  may  be  seen 
by  an  examination  of  volumes  2  and  4  of 
Barbour's  Digest,  under  the  head  of  "Over- 
ruled Cases."  A  few  of  them  may  be  men- 
tioned: 

In  Montgomery  County  Slscal  Court  ▼. 
Trimble,  104  Ky.  629,  47  S.  W.  T73,  22  Ky. 
Law  Bep.  827,  42  L.  B.  A.  738,  in  overruling 
several  previous  cases,  we  said:  "When  a 
question  Involving  important  public  or  pri- 
vate rights,  extending  through  all  coming 
time,  has  been  passed  upon  on  a  single  oc- 
casion, and  which  decision,  can  in  no  Just 
sense  be  said  to  have  been  acquiesced  in,  it 
is  not  only  the  right,  but  the  duty,  of  the 
court,  when  properly  called  upon,  to  re-ex- 
amine the  questions  involved,  and  again 
subject  them  to  Judicial  scrutiny.  We  are 
by  no  means  unmindful  of  the  salutary 
tendency  of  the  rule  of  stare  decisis ;  but  at 
the  same  time  we  cannot  be  unmindful  of 
the  lessons  furnished  by  our  own  conscious- 
ness, as  well  as  by  Judicial  history,  of  the 
liability  to  error  and  the  advantage  of  re- 
view." 

In  HaU  V.  Martin,  89  Ky.  9, 11  S.  W.  953, 
11  Ky.  Law  Bep.  24l,  and  Breathitt  Coal, 
Iron  &  Lumber  Co.  v.  Strong,  106  Ky.  699', 
61  S.  W.  189,  21  Ky.  Law  Bep.  302,  the  case 
of  Hamilton  v.  Fugett,  81  E^.  366,  was  in 
effect  overruled,  although  the  overruling 
opinions  unsettled  extensive  property  rights 
acquired  on  the  faith  of  the  Fugett  opinion. 
True  it  was  not  expressly  overruled,  but  It 
was  effectually  disposed  of  by  being  explain- 
ed away  in  the  cases  mentioned,  a  process  of 
elimination  sometimeB  adopted  to  remove 
imdesirable  opinions. 

Another  case  affecting  property  rights  was 
Sheets  v.  Grubbs,  4  Mete.  330,  decided  in 
1863 ;  but  this  case,  after  standing  for  many 
years  and  being  followed  in  several  cases, 
was  overruled  in  Chenault  ▼.  Chenault,  88 
Ky.  83,  11  S.  W.  424.  Yet  another  example 
is  found  in  the  bank  tax  case  reported  in  102 
Ky.  174,  39  S.  W.  1030. 

In  Victor  Cotton  Oil  Co.  v.  City  of  Louis- 
ville, 149  Ky.  149,  148  S.  W.  10,  the  case  of 
Mengel  Box  Co.  v.  City  of  Louisville,  117  Ky. 
735,  79  S.  W.  255,  25  Ky.  Law  Bep.  1861,  was 
overruled,  although,  on  the  faith  of  the  ex- 
emption from  taxation  it  afforded  the  Victor 
Cotton  Oil  Company  was,  as  it  claimed,  In- 
duced to  establish  its  plant  in  the  dty  of 
Louisville.  Having  thus  been  induced  to  act 
on  the  authority  of  the  Mengel  Case,  the 
Cotton  Oil  Company  insisted  that  its  right 
to  the  exemption  ought  not  to  be  defeated. 
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bnt  Cbiet  JveOoe  Hobson,  spe&klnK  for  tbe 
ooort,  said:  "It  Is  Insisted,  however,  tliat  the 
facts  here  shown  bring  the  case  directly 
wltliin  the  doctrine  laid  down  In  Mengel  Box 
Co.  T.  aty  of  LonlsTllIe,  U7  Ky.  785  [79  S. 
W.  265,  25  Ky.  Law  Rep.  1861].  This  seems 
to  be  true,  bat  that  case  is  out  of  line  with 
the  sabseqnent  cases,  and  with  what  seems 
to  us  the  proper  construction  of  the  Consti- 
tution and  the  statute."  To  the  same  effect 
is  Pratt  V.  Breckenrldge,  112  Ky.  1,  66  S.  W. 
136,  23  Ky.  Law  Rep.  1356,  66  8.  W.  406,  23 
Ky.  Law  Rep.  1858. 

In  26  American  &  English  Ency.  of  Law, 
p.  183,  we  find  this  sensible  statement  of 
the  limitations  upon  the  rule  of  stare  de- 
cisis: "Tills  doctrine  is  not  an  arbitrary  rule 
of  posltlTe  law  which  forbids  the  questioning, 
under  any  circumstances,  of  all  decisions  or 
the  exercise  of  judicial  discretion  in  relation 
thereto,  but  is  subject  to  reasonable  llmlta- 
tlona  *  *  *  No  prior  decision  is  to  be 
reversed  without  good  and  sufficient  cause, 
yet  the  rule  is  not  In  any  sense  iron-clad,  and 
the  future  and  permanent  good  of  the  public 
is  to  be  considered  rather  than  any  particular 
case  or  Interest  ^en  if  the  decision  affects 
real  estate  interests  and  titles,  there  may  be 
cases  where  it  is  plainly  the  duty  of  the 
court  to  Interfere  and  overrule  a  bad  decision. 
Precedence  should  not  have  an  overwhelm- 
ing or  despotic  Influence  in  shaping  legal  de- 
cisions. •  *  •  The  benefit  to  the  public 
in  the  future  is  of  greater  moment  than  any 
Incorrect  decision  In  the  past  Wherever  a 
correction  can  be  made  without  working  more 
harm  than  good,  it  should  be  done.  •  •  • 
Where  vital  and  Important  public  or  private 
rights  are  concerned,  and  the  decisions  re- 
garding them  are  to  have  a  direct  and  perma- 
nent Influence  in  all  future  time,  It  becomes 
the  duty,  as  well  as  the  right,  of  the  court 
-to  consider  them  carefully,  and  to  allow  no 
previous  error  to  continue  if  it  can  be  cor- 
rected. The  foundation  of  tbe  rule  of  stare 
decisis  was  promulgated  on  the  ground  of 
public  policy,  and  it  would  be  an  egregious 
mistake  to  allow  more  harm  than  good  to  ac- 
crue from  it" 

[I]  It  Is  further  tosisted  by  counsel  for  the 
Oliver  Company  that  this  court.  In  construing 
section  671  in  Johnson  v.  Mason  Lodge,  de- 
clared that  a  failure  to  comply  with  this 
statute  did  not  affect  tbe  validity  of  a  con- 
tract made  by  the  delinquent  corporation,  or 
prohibit  it  from  enforcing  the  contract,  and 
that  as  the  contract  between  the  Oliver 
Company  and  the  Louisville  Realty  Associa- 
tion was  entered  into  subsequent  to  this  opin- 
ion, and  while  It  was  standing  unaffected  as 
the  law  of  the  land,  this  court  is  not  now  at 
liberty,  without  impairing  the  obligations  of 
a  contract,  to  overrule  the  Johnson  Case  so 
as  to  affect  the  validity  of  the  contract  here 
in  question. 

In  support  of  this  position  our  attention  is 
called  to  Gtelpcke  v.  Dubuque,  68  U.  S.  (1 
Wall.)  175,  17  L.  Ed.  620.    In  that  case  the 
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court  said:  "The  sound  and  true  rule  is 
that  if  the  contract,  when  made^  was  valid  by 
the  laws  of  the  state,  as  then  exiwunded  by 
all  departments  of  the  government  and  ad- 
ministered In  its  courts  of  justice,  its  validity 
and  obligation  cannot  be  impaired  by  any 
subsequent  action  of  legislation  or  decision  of 
Its  courts  altering  the  construction  of  the 
law." 

And  to  Douglass  v.  Pike  County,  101  TJ. 
S.  677,  26  L.  Ed.  068,  where  the  court  said: 
"As  a  rule  we  treat  the  construction  which 
the  highest  court  of  a  state  has  given  a  stat- 
ute of  the  state  as  part  of  the  statute,  and 
govern  ourselves  accordingly.  *  *  •  The 
true  rule  is  to  give  a  change  of  Judicial  con- 
struction In  respect  to  a  statute  the  same 
effect  in  its  operation  on  contracts  and  exist- 
ing contract  rights  that  would  be  given  to 
a  legislative  amendment;  that  is  to  say, 
make  it  prospective,  but  not  retroactive.  Aft- 
er a  statute  has  been  settled  by  Judicial  con- 
struction, the  construction  becomes,  so  far 
as  contract  rights  acquired  under  it  are  con- 
cerned, as  much  a  part  of  the  statute  as  the 
text  itself,  and  a  change  of  decision  is,  to 
all  intents  and  purposes,  the  same  in  its 
effect  on  contracts  as  an  amendment  of  tbe 
law  by  means  of  a  legislative  enactment" 
To  tbe  same  effect  is  Havemeyer  v.  Iowa  Co., 
70  n.  S.  (3  WalL)  294,  18  Ll  Ed.  38;  Pine 
Grove  Township  v.  Talcott,  86  U.  S.  (19 
Wall.)  661,  22  L.  Ed.  227. 

[10]  We  entirely  concur  in  the  right  and 
justice  of  the  rule  announced  in  these  cases, 
and  fully  agree  to  its  soundness  when  prop- 
erly applied,  but  we  think  it  should  have  no 
application  to  the  facts  of  this  case.  In  the 
cases  mentioned,  and  the  others  we  have  ex- 
amined, it  was  used  to  protect  innocent  and 
law-observing  parties  who  in  good  faith  had 
made  investments  in  securities  upon  tbe 
faith  and  credit  of  opinions  of  courts  of  last 
resort  The  parties  invoking  the  protection 
of  the  rule  did  not,  in  making  the  contracts 
sought  to  be  declared  void  by  subsequent  de- 
cisions, violate  any  law  of  the  state.  They 
appeared  before  the  court  with  clean  hands, 
asking  relief  from  decisions  the  effect  of 
which  was  to  deprive  them  of  property  in 
which  they  had  been  Invited  to  invest,  not 
only  by  the  laws  of  the  state,  but  by  tbe 
opinions  of  Its  highest  court  In  construing 
them.  Here  the  situation  is  quite  different 
Tbe  Oliver  Company  comes  before  the  court 
a  confessed  violator  of  the  laws  of  the  state. 
It  is  asking  relief  from  a  condition  restilt- 
Ing  from  its  deliberate  and  willful  violation 
of  a  penal  statute  It  Is  not  In  a  position  to 
ask  the  protection  of  beneficial  rules  of  law 
Intended  to  save  from  loss  law-observing  citi- 
zens. We  put  our  decision,  that  the  Oliver 
Company  is  not  entiUed  to  the  protection 
afforded  by  the  principle  announced  in  these 
cases  and  invoked  In  its  behalf,  uiion  the 
ground  that  it  brought  upon  Itself  all  the 
trouble  it  seeks  to  escape  by  making  the  con- 


Digitized  by 


Google 


678 


161  SOUTHWESTERN  REPORTER 


<Ky. 


tract  now  In  question,  In  violation  of  an  ex- 
press penal  statute  of  the  state  that  was  in 
full  force  and  effect  at  the  time  the  contract 
was  made,  and  that  it  was  fully  advised  of, 
if  its  other  pleas  heretofore  noticed  are  true, 
and  that  it  was  obliged  to  take  notice  of 
whether  it  bad  actual  notice  or  not 

For  the  reasons  stated  the  opinion  in  John- 
son V.  Mason  Lodge  and  the  others  that  fol- 
low it  are  overruled,  and  the  Judgment  ap- 
pealed from  Is  affirmed.  HOBSON,  C.  J., 
and  NUNN,  J.,  dissenting. 

HOBSON,  C.  J.  (dissenting).  Two  questions 
arise  tn  this  case:  (1)  Did  the  court  err  In  Its 
conclusion  as  to  the  construction  of  section 
566,  Ky.  St,  In  Johnson  v.  Masonic  Lodge,  106 
Ky.  838,  51  S.  W.  620,  21  Ky.  Law  Rep.  493, 
Altman  &  Ck>.  v.  Mead,  109  Ky.  683,  60  S. 
W.  294,  22  Ky.  Law  Rep.  1189,  and  Hallam 
V.  Ashford,  70  S.  W.  197,  24  Ky.  Law  Rep. 
870?  (2)  Can  the  court  now  under  its  own 
rnllngs  properly  depart  from  the  construction 
of  the  statute  it  then  adopted,  the  Legisla- 
ture having  acquiesced  in  that  construction? 

1.  La  Johnson  v.  Masonic  Lodge,  the  corpo- 
ration had  not  complied  with  section  571, 
Ky.  St  Johnson  had  borrowed  the  money 
from  it  and  when  sued  for  the  money  relied 
on  the  violation  of  section  671  by  the  corpo- 
ration in  bar  of  a  recovery. .  The  circuit  court 
sustained  a  demurrer  to  his  answer,  which 
was  practically  the  same  as  the  answer  lu 
this  case.  In  the  opinion  delivered  by  this 
court,  after  stating  the  facts,  the  court  quotes 
section  194  of  the  Oonstltntlon  and  sections 
671  and  566,  Ky.  St  It  then  proceeds,  In  a- 
lengthy  opinion,  to  show  that  under  section 
666  a  person,  by  executing  a  note  to  a  cor- 
poration, "Is  estopped  to  deny  its  existence 
or  authority  to  do  business  at  that  time." 
The  other  two  cases  follow  and  reaffirm  this 
decision;  and  in  the  list  of  cases  It  Is  stated 
that  the  question  has  been  repeatedly  before 
the  court,  and  had  been  decided  the  same 
way,  though  It  would  seem  that  It  was  not 
noticed  In  the  opinions  being  deemed  settled 
by  the  previous  adjudications.  These  cases 
being  based  upon  section  566,  Ky.  St,  In 
no  manner  conflict  with  Llndsey  v.  Ruther- 
ford, 17  B.  Mon.  246,  Franklin  Ins.  Co.  v. 
Packet  Co.,  9  Bush,  590,  Van  Meter  v.  Spur- 
rier, 94  Ky.  22,  21  S.  W.  337,  14  Ky.  Law 
Rep.  684,  or  Smith  v.  Robertson,  106  Ky.  472, 
60  S.  W.  852,  20  Ky.  Law  Rep.  1959,  45  L.  R. 
A.  610,  or  other  like  cases,  for  the  reason 
that  the  statute  under  which  those  cases 
were  decided  contained  no  such  provision  as 
Is  set  out  In  section  566.  The  opinion  pro- 
ceeds on  the  ground  that  the  equitable  doc- 
trine of  estoppel  does  not  apply.  This  may 
be  conceded,  but  the  question  turns  on  sec- 
tion 566,  and  not  on  equitable  estoppel.  So 
the  question  recurs.  Was  the  court  right  In 
the  construction  it  then  gave  section  566? 
That  section  and  section  571  are  parts  of  the 
same  act  the  work  of  the  same  Legislature, 


and  the  two  must  of  course  be  read  togetber. 

Section  566  is  as  follows:   "No  corporation 
organized  under  this  chapter  shall  be   per- 
mitted to  set  up  or  rely  upon  the  want  of 
legal  organization  as  a  defense  to  any   ac- 
tion against  it;   nor  shall  any  person  trans- 
acting business  with   such  corporation,    or 
sued  for  any  injury  done  to  its  proper^, 
be  permitted  to  rely  upon  such  want  of  legal 
organization  as  a  defense."     It  is  now  in- 
sisted that  the  words  "want  of  legal  orgranl- 
zation"  refer  only  to  the  filing  of  the  articles 
of  incorporation,  the  election  of  officers,  and 
the  like.    Is  this  the  natural  meaning  of  tbe 
words  in  the  connection  in  which  they  are 
used  In  this  section?    In  Words  and  Phrases, 
vol.   5,   defining  the  words  "organize"   and 
"organization"  in  reference  to  corporations. 
It  is  said:  "  'Organize'  and  'organization'  as 
used   in  reference   to   corporations,   has    a 
well-understood  meaning,  which  is  the  elec- 
tion of  officers,  providing  for  the  subscription 
and  payment  of  the  capital  stocK,  the  adop- 
tion of  by-laws,  and  such  other  steps  as  are 
necessary  to  endow  the  legal  entity  with  the 
capacity  to  transact  the  legitimate  business 
for  which  it  was  created."    It  will  be  observ- 
ed that  this  is  precisely  the  definition  of  the 
terms  .which  this  court  adopted  in  the  cases 
referred  to ;  and,  tf  we  Insert  this  definition 
in  section  566,  It  will  read  as  follows:  "No 
corporation    organized    under    this   chapter 
shall  be  permitted  to  set  up  or  rely  upon  its 
want  of  capacity  to  transact  the  legitimate 
business  for  which  It  was  created,  as  a  de- 
fense to  any  action  against  it  nor  shall  any 
person  transacting  business  with  such  cor- 
poration,   or   sued   for   injury   done   to    its 
property,    be   permitted   to   rely   upon   such 
want  of  capacity  to  transact  the  legitimate 
business  for  which  it  was  created." 

In  Black's  Law  Dictionary,  the  word  "or- 
ganization" Is  not  given,  but  among  the  def- 
initions of  "organize"  are  these:  "To  put 
into  working  order ;  to  arrange  in  order  for 
the  normal  exercise  of  Its  appropriate  func- 
tions." A  corporation  is  not  put  Into  work- 
ing order  until  it  has  capacity  to  do  busi- 
ness. It  is  not  arranged  in  order  for  the 
normal  exercise  of  its  appropriate  functions 
until  it  is  lawful  for  it  to  make  contracts. 
It  is  true  that  appellant  is  a  foreign  cor- 
poration, but  as  such  it  had  no  legal  existence 
outside  of  the  state  creating  It  The  exer- 
cise of  any  power  in  another  state  depends 
upon  the  will  of  that  sovereignty.  Lathrop  v. 
Commercial  Bank,  8  Dana,  114,  33  Am.  Dec. 
481.  By  section  202  of  our  Constitution  for- 
eign corporationB  coming  into  this  state  must 
do  business  on  conditions  not  more  favorable 
than  are  prescribed  by  law  to  similar  cor- 
porations organized  under  the  laws  of  the 
commonwealth.  So  when  foreign  corpora- 
tions come  into  the  state,  they  must  comply 
with  our  laws,  and  have  no  right  to  do  busi- 
ness or  legal  existence  here  except  by  virtue 
of  our  laws.  When  they  do  this,  as  has  been 
frequently  held,    they   stand   on   the  same 
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plane  as  similar  coriraratloiis  created  under 
the  laws  of  the  states  If,  as  is  uniformly 
held,  appellant  had  no  legal  existence  as  a 
corporation  In  this  state  until  it  complied 
with  our  laws  giving  It  a  right  to  do  busi- 
ness here,  how  can  it  be  maintained,  under 
any  meaning  of  the  word  "organization,"  that 
it  la  not  within  the  provisions  of  section  566? 

Under  section  571  it  was  not  "lawful  for 
any  corporation  to  car^  on  any  business  in 
this  state"  until  it  complied  with  that  sec- 
tion; and  therefore  no  corporation  had  ca- 
pacity to  do  business  In  this  state  until  it 
compiled  therewith.  The  defense  here  made 
is  simply  that  the  corporation  had  not  capac- 
ity to  do  business  because  it  had  not  com- 
plied with  section  571 ;  and  this  defense,  un- 
der section  666,  a  person  transacting  busi- 
ness with  the  corporation  cannot  make. 

Section  460,  Ky.  St,  which  is  the  work  of 
the  same  Legislature  regulating  the  construc- 
tion of  statutes,  provides  as  follows :  "All 
words  and  phrases  shall  be  construed  and 
understood  according  to  the  common  and 
approved  usage  of  language;  but  technical 
words  and  phrases,  and  such  others  as  may 
have  acquired  a  peculiar  and  appropriate 
meaning  in  the  law,  shall  be  construed  and 
understood  according  to  such  meaning."  .The 
word  "organization"  having  acquired  a  pe- 
culiar and  appropriate  meaning  in  the  law, 
the  court  in  the  cases  referred  to  properly 
gave  It  that  meaning. 

But,  looking  beyond  the  letter  of  the  stat- 
ute to  Its  purpose  and  intent,  what  reason 
could  the  Legislature  have  had  for  making 
section  566  apply  only  to  irregularities  in  the 
steps  taken  prior  to  the  filing  of  the  papers 
In  the  ofBce  of  the  Secretary  of  State,  as 
required  by  section  671,  and  not  including 
this  step  also?  By  section  460,  Ky.  St,  it 
Is  also  provided  as  to  this  revision  that  Its 
"provisions  are  to  be  liberally  construed  with 
a  view  to  promote  its  objects." 

In  Bailey  v.  Com.,  11  Bush,  691,  this  court 
said  that  "every  statute  ought  to  be  expound- 
ed, not  according  to  the  letter,  but  according 
to  the  meaning."  In  Sams  v.  Sams,  85  Ky. 
400,  3  S.  W.  593,  9  Ky.  Law  Bep.  24,  it  is 
said  that  "the  reason  for  the  enactment  must 
enter  into  Its  Interpretation,  so  as  to  deter- 
mine what  was  intended  to  be  accomplished 
by  it" 

Can  any  one  believe  that  a  body  of  prac- 
tical men  Intended  by  section  566  to  protect  a 
corporation  that  had  not  the  necessary  num- 
ber of  incorporators  or  the  necessary  stock 
subscription,  or  that  had  not  paid  Its  or- 
ganization tax,  and  did  not  Intend  it  to  pro- 
tect a  corporation  that  was  not  qualified  to 
do  business  because  it  had  not  filed  a  certain 
paper  in  the  ofiSce  of  the  Secretary  of  State? 
Section  671  applies  alike  to  domestic  as  well 
as  foreign  corporations,  and  section  566  must 
also  apply  to  all  alike.  Much  of  the  business 
of  the  state  is  now  done  by  corporations. 
Mistakes  are  sometimes  made  by  the  most 
careful  men ;  papers  sent  by  mail  sometimes' 


do  not  reach  the  Secretary  of  State,  and 
sometimes  one  officer  is  under  the  Impression 
that  another  has  performed  this  duty  or  that 
required  by  the  statute.  So  section  566  was 
inserted  for  the  protection  of  the  capital  in- 
vested in  these  enterprises.  It  only  validates 
the  contract  as  between  the  parties  to  tt 
When  we  construe  the  statute  liberally  with 
a  view  to  promote  its  objects,  how  can  it  be 
thought  that  section  566  only  refers  to  de- 
fects In  the  articles  of  incorporation  and  the 
like?  What  was  its  purpose?  Manifestly  to 
prevent  injustice,  and  to  prevent  those  who 
had  done  business  with  the  corporation  from 
taking  advantage  of  the  corporation's  want 
of  capacity  to  do  business.  The  words  em- 
ployed in  section  566  show  the  Legislature 
had  this  in  mind.  In  the  first  place  it  pro- 
vides that  the  corporation  shall  not  make 
this  defense.  If  we  turn  this  case  around, 
and  the  owner  of  the  house  was  here  suing 
the  contractor  for  not  building  the  house 
properly,  would  there  be  any  doubt  that  im- 
der  section  566  the  corporation  could  not 
make  this  defense,  although  both  parties' 
made  the  contract  knowing  the  facts?  And 
if  the  first  part  of  the  section  would  cut  off 
the  corporation  from  making  that  defense, 
upon  what  principle  can  it  be  maintained 
that  the  last  clause  of  the  sentence  is  nar- 
rower in  Its  application  than  the  first  clause? 
Not  only  so,  but  the  second  clause  deals  with 
the  person  who  has  transacted  business  with 
the  corporation,  and  in  that  clause  manifest- 
ly the  Legislature  has  in  mind  business  done 
by  the  corporation,  and  provides  that  this 
defense  shall  not  be  allowed  in  favor  of  the 
men  who  have  done  business  with  the  cor- 
poration. There  may  be  cases  In  which  the 
word  "organize"  is  given  a  narrower  mean- 
ing, where  only  the  Ufe  of  the  cori>oration 
is  in  Issue;  but  this  section  is  dealing  with 
the  transaction  of  business  by  the  corpora- 
tion, and  manifestly  uses  the  words  "legal 
organization"  in  the  sense  of  capacity  to  do 
business.  The  court  entirely  overlooks,  in 
section  566,  the  words  "or  sued  for  injury 
done  to  Its  property."  Can  anybody  believe 
that  the  Legislature  Intended  this  protection 
to  the  property  of  a  corporation  only  in  cases 
where  there  was  some  defect  In  the  steps 
taken  to  form  the  corporation?  Is  there  any 
reason  why  the  property  of  such  a  corpora- 
tion should  be  protected  from  wanton  injury 
that  would  not  apply  to  a  corporation  that 
had  not  complied  with  section  571?  Would 
anybody  hold  that  a  trespass  committed  upon 
the  property  of  a  corporation  before  it  had 
complied  with  section  571  would  be  without 
redress  when  it  complied  with  the  section 
before  bringing  suit?  Does  anybody  believe 
that  the  Legislature  intended  that  the  de- 
fendant here  could,  with  impunity,  have  ap- 
propriated to  its  own  use  the  property  of  the 
plaintiff  because  it  had  not  complied  with 
section  571?  '  The  plain  purpose  of  section 
666  was  not  to  leave  corporations  without 
remedy  In  the  two  classes  of  cases  indicated. 
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altbondi  they  had  failed  to  comply  with 
some  proTlBlon  of  the  statute,  and  could  not 
lawfally  do  business  as  a  corporation. 

The  Kentucky  cases  above  referred  to  are 
cited  in  Thompson  on  Corporations,  section 
6710,  where  he  says:  "Not  a  few  courts 
hare  applied  the  general  doctrine  of  estoppel 
to  persons  dealing  with  foreign  corporations. 
And  the  rule  established  by  these  courts  is 
that  a  person  who  has  contracted  with  a 
foreign  corporation  that  has  not  complied 
with  the  statute  authorizing  it  to  transact 
business  in  the  state  will  be  estopped,  in  any 
action  by  it  on  such  contract,  from  setting 
up  the  fact  that  it  had  not  ooniplied  with  the 
statute." 

In  19  Cyc.  1287,  after  showing  that  in 
some  states  where  they  had  no  such  statute 
as  section  666  the  contracts  of  the  corpora- 
tion have  been  held  not  enforceable,  it  is 
said:  "In  some  states  the  courts  have  held, 
contrary  to  the  doctrine  hereinbefore  stated, 
that  where  a  ];)erson  enters  Into  a  contract 
with  a  foreign  corporation,  and  receives  the 
benefit  of  such  contract,  he  is  estopped  to 
set  up  the  fact  that  the  corporation  had  not 
compiled  with  a  statute  of  the  state,  Impos- 
ing conditions  upon  its  right  to  do  business 
therein,  for  the  purpose  of  avoiding  liability 
op  the  contract"  In  support  of  this  state- 
ment, decisions  are  cited  from  Arkansas, 
Colorado,  Idaho,  Iowa,  Massachusetts,  Mis- 
souri, Montana,  New  Hampshire,  Ohio, 
Rhode  Island,  Washington,  West  Virginia, 
Kentucky,  North  Dakota,  South  Dakota,  and 
In  the  annotations  for  1914  a  number  of 
other  cases  to  the  same  effect  are  dted. 

Section  194  of  the  Constitution  requires 
all  corporations  carrying  on  business  in  this 
state  to  have  one  or  more  known  places  of 
business  In  this  state,  and  an  authorized 
agent  upon  whom  process  may  be  executed. 
But  this  has  no  application  to  the  case  at 
bar,  for  a  violation  of  this  section  is  not 
shown.  The  General  Assembly,  to  carry  in- 
to effect  the  constitutional  provision,  enact- 
ed sections  666  and  671.  What  regulations 
should  be  made  was  a  legislative  question. 

It  is  said  that  the  construction  of  the 
statute  adopted  by  the  court  makes  it  vain 
and  elusive.  Other  penal  statutes  are  not 
vain  and  elusive  because  the  penalties  af- 
fixed for  their  violation  are  the  means  re- 
lied on  for  their  enforcement  If  experience 
has  shown  that  the  statute  as  construed  by 
the  court  is  vain  or  dluslve,  it  must  be  pre- 
sumed that  the  Legislature,  coming  biennial- 
ly firom  the  people,  would  have  afforded  a 
remedy.  When  they  have  not  done  this  and 
no  oflBcer  of  the  state  has  complained,  by 
what  authority  is  it  said  that  the  statute  is 
vain  and  elusive?  The  General  Assembly 
met  In  the  year  1900,  a  few  months  after 
the  decision  in  the  Johnson  Case  was  ren- 
dered, and  when  the  matter  was  fresh  in 
everybody's  mind.  It  not  only  took  no  ac- 
tion, but  the  subsequent  General  Assemblies, 
meeting  biennially,  have  acquiesced  likewise 


In  the  oonrf  B  oonstmction  of  the  statute. 
The  dockets  of  this  court  show  that  the  stat- 
ute is  not  vain  and  elusive;  for  the  officers 
of  the  state  have  not  been  remiss  in  prose- 
cutions under  the  statute  to  obtain  the  fines 
it  provides  for.  It  Is  a  highly  penal  stat- 
ate.  Not  only  the  corporation  may  be  fined, 
but  every  officer  or  a.geat  doing  any  busi- 
ness, and  the  corporation  can  enforce  no 
dvil  right  by  action  except  as  provided  by 
section  666.  The  Ohatterson  Case,  where  a 
contractor  who  had  built  a  street  was  re- 
fused relief,  illustrates  the  fact  that  the 
statute  is  not  vain  and  elosiva  Must  It  not 
strike  any  Justice-loving  man  as  a  travesty 
on  Justice  that  a  person  may  borrow  of  a 
corporation  $20,000,  and,  when  asked  to 
pay  it  snap  his  fingers  in  the  creditor's  face, 
and  say,  "I  will  keep  your  money,  because 
yon  did  not  file  a  statement  in  the  office 
of  the  Secretary  of  State,  as  required  by 
law,  hefore  yon  lent  me  the  money,  and 
took  my  note  for  it"?  Mast  it  not  strike 
any  Justice  loving  man  as  a  travesty  on  Jus- 
tice when  the  owner  of  property,  who  as 
here  is  sued  by  the  contractor  for  $20,000 
for  building  him  a  house,  says,  "I  have  the 
house  and  you  can  do  without  your  money 
because  you  have  not  compiled  with  section 
671,  Ky.  St?"  Is  it  any  wonder  that  the 
representatives  of  a  Justice-loving  constita- 
ency  like  the  people  of  Kentucky  put  such  a 
section  as  666  in  the  statutes  to  prevent 
such  injustice  as  this?  And  is  it  any  wonder 
that  when  the  statute  they  made  was  thus 
construed  by  the  court,  the  representatives 
of  such  a  people  acquiesced  in  the  construc- 
tion of  the  court  and  made  no  effort  to 
change  the  statute?  A  change  of  the  statute 
by  the  Legislature  and  a  change  of  its  con- 
struction by  the  court  are  very  different 
things.  When  changed  by  the  Legislature 
the  change  operates  only  on  the  future,  and 
the  people  have  notice  of  it;  a  change  by  the 
court,  as  in  this  case,  operates  on  the  part, 
and  destroys  rights  contracted  innocently 
upon  the  faith  of  the  decisions  of  the  court. 

It  is  true  that  in  some  states,  where  the 
statute  expressly  provided  that  contracts 
made  in  violation  of  it  should  be  void,  and 
in  others  where  the  contract  was  simply  de- 
clared unlawful,  the  courts  have  enforced 
the  statute  while  acknowledging  its  hard- 
ship, saying  that  it  was  a  legislative  ques- 
tion. Such  is  the  rule  in  Pennsylvania, 
Alabama,  Tennessee,  Wisconsin,  Michigan, 
Minnesota,  and  Oregon.  But  in  no  case  has 
this  been  done  where  the  court  did  not  rec- 
ognize that  Justice  had  been  defeated.  In 
view  of  these  things,  how  can  it  be  main- 
tained that  the  construction  which  is  now 
given  section  666  construes  the  statute  lib- 
erally with  a  view  to  promote  Its  purposes? 

2.  The  second  question  comes  to  this:  Is 
the  construction  of  a  statute  settled  by  a 
line  of  decisions  of  this  court,  or  is  it  never 
settled  until  settled  right  in  the  eyes  of  those 
Who  are  Judges  of  this  court  when  the  case 
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reaches  here?  Does  the  obligation  of  con- 
tracts dep^id  npon  the  law  as  officially  prom- 
ulgated at  the  time  the  contract  was  made, 
and  may  it  be  Impaired  by  a  subsequent 
change  In  those  laws  by  Judicial  construction? 

The  purpose  of  establishing  this  court  is 
primarily  that  justice  may  be  administered, 
and  that  the  laws  of  the  state  may  have  a 
uniform  operation.  To  this  end  the  opinions 
of  this  court  are  published  as  the  authorl- 
tatlre  exposition  of  the  laws.  When  the 
court  has  construed  a  statute,  and  that  con- 
struction has  been  adhered  to  in  a  line  of 
cases.  It  has  been  the  settled  policy  of  tlie 
court  not  to  depart  from  it  In  South  t. 
Thomas,  7  T.  B.  Mon.  62,  where  the  court 
was  urged  to  overrule  previous  decisions 
construing  a  statute.  It  said:  "It  has  been 
often  said  that  It  Is  not  so  Important  that 
the  law  should  be  rightly  settled  as  that  It 
should  remain  stable  after  it  Is  settled.  This 
Is  true,  for  attempts  to  change  the  course 
of  Judicial  dedaion,  under  the  pretext  of 
terrecting  error,  are  like  experiments  by 
the  quack  upon  the  human  body." 

In  Trimble  v.  Taul,  7  T.  B.  Mon.  465,  where 
members  of  the  court  dllTered  in  opinion  as 
to  the  correctness  of  the  previous  decisions 
construing  &  statute,  the  court  said:  "If  we 
were  convinced  that  on  this  point  the  law 
was  settled  wrong  originally,  we  should  not 
feel  ourselves  at  liberty  to  depart  from  It; 
aware  that  It  is  of  greater  Importance  to 
society  that  the  rule  should  be  uniform  and 
stable  than  that  it  should  be  the  best  possible 
rule  that  could  be  adopted.  In  the  Supreme 
Court  of  a  state,  as  this  is,  possessing,  with 
but  few  exceptions,  appellate  judicial  power 
coextensive  with  the  state,  the  Influence 
which  Its  decisions  must  have  Is  evident 
Its  mandates  are  conclusive,  and  even-  its 
dicta  are  attended  to  in  all  the  inferior 
courts.  No  sooner  is  a  decision  published 
than  It  operates  as  a  pattern  and  standard 
tn  all  t)ther  tribunals,  and  as  a  matter  of 
course,  all  other  decisions  conform  to  it  If 
In  this  court  a  settled  course  of  adjudication 
Is  overturned,  then  the  trouble  and  confusion 
of  reversing  former  causes  succeeds  In  the 
inferior  tribunals;  and  even  the  credit  and 
respect  due  to  this  court  Is  shaken  by  the 
phenomenon  that  A.  has  lost  his  cause  on 
the  same  ground  that  B.  gains  bis.  And  not 
only  do  these  consequences  follow,  but  evils 
still  more  serious  may  ensue.  For  perhaps 
no  court  may  strike  the  vitals  of  society 
with  a  deeper  wound  than  a  capricious  de- 
parture In  this  court  from  one  of  its  estab- 
lished adjudications." 

In  Mbddox  v.  Graham,  2  Mete.  66,  where 
a  like  question  was  passed  upon,  the  court 
said:  "If  this  court  were  now  to  overrule  its 
former  decision,  it  would  be  an  inconsistency 
as  gross  In  form  and  manifestation  as  unjust 
In  its  consequences." 

In  McChesney  v..  Hager,  104  S.  W.  716,  81 
Ky.  ILaw  Bep.  1041,  the  court,  after  pointing 
oat  that  if  the  question  was  a  new  one,  it 


would  give  the  statute  a  different  interpreta- 
tion, said:  "But  we  do  not  feel  disposed  to 
overrule  the  opinion  of  this  court  in  the 
case  supra.  Since  that  case  was  handed 
down,  there  have  been  four  regular  sessions 
of  the  Legislature,  and  If  the  constructions 
given  to  these  statutes  was  not  the  one  in- 
tended by  the  legislative  department  it  Is 
fair  to  assume  that  the  statute  would  have 
been  so  amended  as  to  make  effective  the 
purpose  of  the  tLegislature  in  the  enactment 
of  these  laws,  and  give  to  the  Secretary  of 
State  the  additional  salary  now  Insisted  up- 
on." Farther  on  in  the  opinion  the  court 
said  that:  "In  construing  the  statutes  inter- 
preted, they  must  be  read  in  connection  with 
the  opinion  of  the  court  and  in  fact  the  opin- 
ion becomes.  In  effect  a  part  of  the  statute, 
binding  upon  all  persons  asserting  rights 
under  it  or  whose  Interests  are  affected  by 
It" 

These  rules  are  of  universal  application. 
In  Commissioners  v.  Harrison,  7  H.  li.  9, 
Lord  Calms  said:  "I  think  that  with  regard 
to  statutes  *  *  *  It  is  desirable,  not  so 
much  that  the  principle  of  the  decision 
should  be  capable  at  all  times  of  justification, 
as  that  the  law  should  be  settled,  and  should, 
when  once  settled,  be  maintained  without  any 
danger  of  vacillation  or  uncertainty." 

In  Sutherland  on  Statutory  Construction, 
486,  it  is  said:  "A  judicial  construction  of 
a  statute  becomes  a  part  of  It  and  as  to 
rights  which  accrue  afterwards  It  should  be 
adhered  to  for  the  protection  of  those  rights. 
To  divest  them  by  a  change  of  the  construc- 
tion is  to  legislate  retroactively." 

It  is  now  nearly  15  years  since  the  deci- 
sion of  this  court  in  the  Johnson  Case  was 
rendered.  In  the  meantime,  and  while  that 
decision  was  acquiesced  in  by  all  three  de- 
partments of  the  state  government  a  large 
piart  of  the  business  of  the  state  has  been 
done  by  corporations.  Thousands  of  dollars 
have  been  lent  or  Invested  in  the  building  of 
railroads  or  other  structures  npon  the  faith 
Of  these  decisions,  under  contracts  which 
were  valid  under  the  law  as  then  expounded, 
and  which  are  now  declared  invalid  under  a 
different  construction  of  the  statute. 

The  Chatterson  Case  is  rested  on  the  ground 
tliat  there  was  no  estoppel;  the  defendant 
there  not  being  a  party  to  the  contract  The 
point  decided  is  not  inconsistent  with  the 
prior  cases.  While  the  court  has  often  over- 
ruled a  single  case,  especially  where  it  was 
Inconsistent  with  subsequent  decisions,  it 
hEis  never  overruled  two  reported  cases  on 
the  construction  of  a  statute  after  they  "had 
been  followed  In  quite  a  number  of  subse- 
quent decisions."  None  of  the  cases  dted  go 
as  far  as  the  decision  now  made,  and  none  of 
them  in  the  slightest  degree  sustain  the  ac- 
tion of  the  court  in  this  case. 

It  is  submitted  that  nothing  so  unwarrant- 
ed has  ever  been  done  by  this  court  before 
as  to  overrule  repeated  decisions  construing 
a  penal  statute  and  adding  greatly  to  its  pat- 
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aides,  when  those  decisions  hare  been  ao 
Qulesoed  In  by  the  Legislature.  It  Is  to  the 
interests  of  all  that  the  law  should  be  settled. 
The  uncertainty  of  the  law  has  passed  into 
a  proTerb,  but  how  infinitely  more  uncer- 
tain it  must  be  when  reliance  cannot  be  plac- 
ed npon  the  decisions  of  the  highest  court  in 
the  state.  Our  docket  is  now  overburdened 
with  cases  in  which  this  or  that  precedent  is 
sought  to  be  overruled;  and  certainly  it  is 
a  sound  principle  that  the  law  as  settled 
shall  remain  settled. 

Manifestly,  if  the  Legislature  after  the  de- 
cision of  the  cases  referred  to,  had  amended 
section  671  and  provided,  as  in  a  number  of 
other  states,  that  contracts  made  in  viola- 
tion of  It  should  be  void,  this  act  could  not 
have  the  effect  to  invalidate  contracts  made 
before  it  was  passed,  and  which  were  vaUd 
under  the  statute  as  it  then  stood.  Can  a 
court  of  Justice  consistently,  If  it  has  the 
power,  by  a  retroactive  decision,  invalidate 
contracts  which  were  valid  under  the  law 
as  it  stood  when  they  were  made?  Aside 
from  the  federal  question,  It  is  submitted  that 
no  court  in  administering  Justice  can  con- 
sistently do  such  injustice. 

In  26  Am.  &  Eng.  Ency.  of  Law,  179,  it  is 
said:  "But  after  a  statute  has  been  settled 
by  Judicial  construction,  the  construction  be- 
comes, as  far  as  contract  rights  acquired 
under  it  are  concerned,  as  much  a  part  of 
the  statute  as  the  text  itself,  and  a  change 
of  decision  is,  to  all  intents  and  purposes, 
the  same  in  its  effect  on  contracts  as  an 
amendment  of  the  law  by  means  of  a  legis- 
lative enactment,  and  contract  obligations 
entered  into  or  vested  rights  acquired  while 
the  fbrmSr  decision  was  in  force  cannot  be 
impaiieA." 

A  number  of  decisions  of  the  United  States 
Supreme  C!ourt  and  the  state  courts  are  dted 
in  support  of  the  text,  and  a  number  of  other 
cases  are  given  in  the  brief  for  appellant  It 
is  said  that  these  cases  have  no  application 
for  the  reason  that  it  was  imlawful  for  the 
corporation  to  do  business,  and  that  It  can- 
not avail  itself  of  the  constitutional  provi- 
sion in  an  illegal  act    But  It  wUl  be  observed 


that  a  number  of  cases  dted  were  Just  such 
cases  as  this.  If  the  contract  was  valid  un- 
der the  law  in  existence  as  it  stood  when  it 
was  made,  and  is  invalid  under  the  law  as 
it  is  now  declared,  has  not  the  obligation  of 
the  contract  been  impaired?  In  Ohio  Ins. 
Co.  V.  Debrot  16  How.  416,  14  L.  Ed.  997,  the 
United  States  Supreme  Court  said:  "The 
sound  and  true  rule  is  that  if  the  contract 
when  made  was  vaUd  by  the  laws  of  the 
state,  as  then  expounded  by  all  the  dqtart- 
ments  of  its  government  and  administered  In 
its  courts  of  Justice,  its  validity  and  obliga- 
tion cannot  be  impaired  by  any  subsequent 
act  of  the  Legislature  of  the  state,  or  deci- 
sion of  its  courts,  altering  the  construction  of 
the  law." 

The  argument  that  the  obligation  of  the 
contract  may  be  Impaired  by  a  change  in  the 
court's  ruling  because  the  transaction  was 
unlawful  assumes  the  point  in  issue.  To  il- 
lustrate: The  court  by  its  former  dedslona 
read  section  566  into  section  671,  so  that 
that  section,  when  read  with  section  566, 
meant  that  contracts  made  in  violation  of  it 
might  be  enforced  against  the  party  doing 
business  with  the  corporation.  If  these 
words  had  been  inserted  by  the  Legislature 
in  section  671,  and  a  subsequent  act  had 
stricken  them  out  would  it  be  contended  that 
the  effect  of  the  subsequent  act  was  to  in- 
validate contracts  already  made?  And  if  the 
Legislature  could  not  do  this,  how  comes  it 
that  the  court  has  any  greater  power  when 
the  limitation  of  the  federal  Constitution  is 
that  the  state  shall  not  Impair  the  obliga- 
tion of  a  contract?  Certainly  It  must  be 
admitted  that  a  contract  that  was  valid  un- 
der the  law  as  it  stood  when  it  was  made 
according  to  the  construction  then  given  it 
by  this  court  is  now  held  invalid.  If  this  is 
not  to  Impair  the  obligation  of  a  contract 
what  is  It? 

For  these  reasons  I  dissent  from  the  opin- 
ion of  the  court 

NUNK,  J.,  concurs  In  this  dissent  on  the 
second  question. 
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BOONVIU.B  SPECIAL  BOAD  DIST.  ▼. 
FUSBR. 

(Eansaa  City  Court  of  Appeal*.    MissonrL 

Nov.  S,  1913.     Rehearing  Denied 

Dec.   1,  1913.) 

1.  HiGHWATB  (1 161*)— Obstbuotiou— Aonow 
roB  Penaltt. 

Under  Rev.  St.  1909,  i  10,633,  imposing 
a  peoaltv  for  the  obstruction  of  a  public  road 
recoverable,  after  notice,  by  the  road  oyeiaeer 
in  the  name  of  the  road  district,  and  Rev.  St. 
1909,  c.  102,  art  6,  providing  for  the  consoli- 
dation of  road  districts,  hela,  that  after  the 
district  in  which  the  obstructed  road  was  lo- 
cated was  consolidated,  the  consolidated  dis- 
trict was  the  proper  plaintiif  in  an  action  for 
the  penalty. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  302 ;    Dec.  Dig.  |  161.*] 

2.  HlOHWATB    (I    161*)  —  Obstbttotiok  —  Ao- 
TIOHS  FOB  PKNAiTT— SUFFICrENOT. 

A  petition  in  an  action  for  the  penalty  im- 
posed by  Rev.  St  1909,  |  10,533,  for  willfully 
and  knowingly  obstructing  a  public  road  which 
omitted  to  charge  that  defendant  willfully  and 
knowingly  did  so,  but  charged  the  obstruction 
and  that  after  notice  to  remove  it  he  failed  to 
do  80  and  had  since  maintained  it,  was  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  302;    Dec.  Dig.  i  161.*] 

Appeal  from  Circuit  Court,  Cooper  Connty; 
J.  6.  Slate,  Judge. 

Action  by  BoonvUle  Special  Road  District 
against  Martin  Fuser.  Judgment  for  de- 
fendant, and  plaintiff  appeala  Reversed  and 
remanded. 

W.  G.  Pendleton,  W.  F.  Johnson,  and  Roy 
D.  Williams,  all  ol  Boonvllle,  for  appellant 
Jolin  Cosgrove  and  Daniel  W.  Cosgrove,  both 
of  Boonvllle,  for  respondent 

ELLISON,  P.  J.  This  action  was  brought 
against  defendant  for  $6,  the  penalty  pre- 
scribed for  obstructing  a  public  road.  The 
case  is  based  on  section  10,633,  R.  S.  1900, 
prescribing  a  penalty  for  road  obstmction, 
to  be  recovered  In  an  action  prosecuted  by 
the  road  overseer  in  the  name  of  the  road 
district  The  trial  court  sustained  a  demur- 
rer to  the  evidence  for  plaintiff  and  judgment 
was  rendered  for  the  defendant 

[1]  The  evidence  for  plaintiff  tended  to 
show  that  the  road  was  a  public  one  and  that 
defendant  had  obstructed  It^  and  that  the 
road  overseer  had  given  him  ten  days'  no- 
tice to  remove  the  obstruction  as  provided 
by  the  statute  aforesaid,  and  that  he  refused 
to  comply  with  the  notice.  But  defense  is 
based  on  the  following  facts  also  appearing 
in  evidence:  It  will  be  noticed  that  this 
plalntur  is  called  "Boonvllle  Special  Road 
District  of  Cooper  County,"  while  the  evi- 
dence showed  the  obstructed  road  was  in 
"Road  District  No.  6"  at  the  time  the  ob- 
struction was  erected.  But  it  was  further 
shown  that  thereafter,  and  before  the  begin- 
ning of  this  action,  district  No.  5,  under 
article  6  of  chapter  102,  R.  S.  1909,  was,  at 
an  election  held  for  that  purpose,  consolidat- 


ed with  or  taken  into  axid  made  a  part  of  the 
plaintiff  district,  which  adjoined  it  In  such 
circumstances,  we  think  the  latter  district  is 
the  proper  plaintiff.  We  think  the  question 
asked  in  plaintiff's  brief  Is  pertinent  It  is 
this:  "Suppose  district  No.  6  had  begun  suit, 
and  pending  same,  and  before  final  judgment, 
the  district  had  become  legally  wholly  con- 
solidated with  the  plaintiff  district  Would 
the  action  have  abated,  or  would  the  actlob 
have  continued  in  the  name  of  the  new  dis- 
trict?" The  statute  (section  10,533)  reads 
that  after  notice  given  and  ten  days  have 
elapsed,  the  penalty  and  liability  to  a  fine 
have  accrued,  "such  fine  to  be  recovered  by 
suit  brought  by  the  road  overseer,  in  the  name 
of  the  road  district,  in  any  court  of  compe- 
tent jurisdiction."  This  evidently  does  not 
nulli^  the  offense  by  destroying  Its  mode  of 
punishment  The  statute,  by  prescribing  that 
the  action  shall  be  brought  "in  the  name  of 
the  road  district,"  did  not  intend  to  nullify 
the  offense  by  destroying  its  mode  of  punish- 
ment in  instances  where  the  district  offended 
against  bad  been  lawfully  taken  into  another 
district  It  could  hardly  be  thought  that  if 
this  action  had  been  instituted  before  con- 
solidation in  the  name  of  district  5,  and  con- 
solidation had  while  pending,  that  it  would 
have  abated  th6  action. 

[2]  The  peremptory  instruction  Is  also  de- 
fended on  the  ground  that  no  offense  was 
charged  in  the  petition.  No  demurrer  was 
offered  to  it  The  statute  aforesaid  reads 
that:  "Any  person  or  persons  who  shall 
wilfully  or  knowingly  obstruct  or  damage 
any  public  road,"  etc.  The  petition  charges 
that  defendant  obstructed  the  road  by  erect- 
ing a  fence  thereon,  omitting  to  charge  that 
he  willfully  or  knowingly  did  so.  But  it  does 
allege  that  the  overseer  "notified  said  de- 
fendant by  writing  to  remove  said  obstruc- 
tion, and  that  said  obstruction  has  not  been 
removed  and  has  ever  since  been  maintained 
by  said  defendant"  We  think  that  is  tanta- 
mount to  an  allegation  that  he  willfully  or 
knowingly  obstructed  the  road.  Allowing 
that  he  may  have  fenced  the  road  inadvert- 
ently, that  condition  of  mind  could  not  have 
continued  after  notice  of  what  he  had  done. 
When  he  persisted  in  maintaining  the  fence 
after  notice  of  his  wrong,  he  did  it  both  will- 
fully and  knowingly. 

The  judgment  is  reversed  and  the  cause  re- 
manded, to  the  end  that  a  trial  may  be  had 
and  the  defense,  if  there  be  any,  may  be 
heard.   AH  concur. 


WINFRE7  v.  MATTHEWS. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec.  1,  1913.) 

1.  Appeal  and  Bbbob  (|  1010*)— Rbvibw- 
Jttdguent. 

Where  a  jury  was  waived,  and  the  cause 
was  submitted  to  the  trial  court  without  any 
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declarationa  of  law  being  asked  or  given,  the 
judgment  should  be  sustained  on  appeal  if 
there  is  any  substantial  evidence  in  support  of 
the  finding  on  the  facts,  and  if  any  theory  of 
law  will  support  the  judgment 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i|  3979-3982,  4Q2l;  Dec. 
Dig.  i  1010.*] 

2.  Bills  ahd  Notes  ({  499*)—Payi£bhp— Bub- 
den  OF  Pboof. 

A  defendant  pleading  payment  of  a  note 

has  the  burden  of  proof. 
[Ed.   Note.— For  other  cases,   see   Bills  and 

Notes,  Cent   Dig.   ii  1682.  1695-1697;    Dec. 

Dig.  11  499.*] 

8.  Afpeai.  and  Ebbob  ({  231*)— Pbesenta- 
TioN  of  Obounds  of  Bbvikw  ht  Ooubt  Be- 
low—Objection. 

A  party  cannot  complain  on  appeal  that 
evidence  incompetent  for  certain  reasons  was 
improperly  admitted,  where  the  objection  below 
did  not  point  out  the  reason  of  incompetency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro:^  Cent  Dig.  §g  1289,  1352;    Dec.  Dig.  i 

4.  Appeal    and    Ebbob    d   934*)— Bbvixw- 

FlNDINOS. 

Where  there  was  a  finding  in  favor  of 
plaintiff,  only  plaintiff's  evidence  need  be  con- 
sidered in  determining  the  propiietjr  of  the 
finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i$  8777-3781,  8782;  Dec 
Dig.  i  934.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Walter  A.  Powell,  Judga 

Action  by  Caleb  Winfrey  against  T.  A. 
Matthews.  From  a  judgment  for  plalntUf, 
defendant   appeals.    Affirmed. 

3;  H,  Hawthorne  and  S.  It.  Mathews,  botb 
of  Kansas  City,  for  appellant  Isaac  Taven- 
ner  and  A.  B.  Strotber,  both  of  Kansas  City, 
for  respondent 

EOiLISON,  P.  J.  This  action  is  based  on 
11  promissory  notes.  The  defense  was  pay- 
ment, and  a  counterclaim,  but  the  latter  was 
abandoned.  The  judgment  in  the  trial  court 
was  for  the  plaintiff. 

[1]  A  jury  was  waived,  and  the  case  was 
submitted  to  the  trial  court  without  any  dec- 
larations of  law  being  asked  or  given.  We 
find  it  impossible  to  sustain  this  appeal  with- 
out violating  fundamental  rules  of  law,  viz., 
that  where  a  jury  Is  waived  and  no  declara- 
tions given,  the  court  is  Intrusted  with  the 
decision  of  both  law  and  fact,  and  if  any  sub- 
stantial evidence  supports  the  finding  on  the 
facts  and  if  any  theory  of  the  law  vrlU  sup- 
port the  judgment  under  the  evidence  and 
the  pleading,  there  is  no  ground  for  appeal. 
State  ex  rel.  v.  Staed,  143  Mo.  248,  45  S.  W. 
60 ;  Sommer  v.  Bryson,  168  Mo.  App.  335,  153 
8.  W.  1069;  Bice  v.  McClure,  74  Mo.  App. 
883. 

[2]  The  plea  of  payment  put  the  burden  on 
defendant  to  prove  it  Ferguson  v.  Dalton, 
158  Mo.  323,  69  S.  W.  88 ;  Blder  v.  Culp,  68 
Ho.  App.  627. 

[3]  It  Is  Insisted  In  defendant's  briefs  that 
Improper  evidence  was  admitted  in  that  it 
concerned  matters  pertaining  to  a  compro- 


mise. That  was  not  stated  to  Che  trial  oontt 
as  a  ground  of  objection;  and  It  therefore 
does  not  give  defendant  ground  for  complaint 
on  appeal.  But,  waiving  that,  we  think  the 
evidence  was  entirely  proper  in  every  respect 

Objection  was  made  to  the  admission  of 
pencil  memoranda  of  statements  made  by  de- 
fendant in  the  latter'a  presence.  The  ground 
of  objection  was  that  counsel  "could  not  see 
how  It  has  anything  to  do  with  this  matter." 
We  think  it  was  directly  pertinent  to  the 
case,  and  the  objection  was  properly  over- 
ruled. 

W  The  alleged  payments  on  the  notes  wero 
said  to  consist,  among  other  things,  of  a 
variety  of  business  transactions  and  services 
rendered  by  defendant;  that  plaintUT  and 
defendant  owned  an  interest  In  a  fruit  farm 
In  Howell  county;  and  that  defendant 
bought  of  plaintifr  a  half  Interest  In  a  hard- 
ware store,  and  that  defendant  took  charge  of 
It  and  was  to  be  credited  on  one  of  the  notes 
for  his  services;  that  they  sold  the  store  and 
that  plaintUF  collected  all  the  purchase  price 
agreeing  to  credit  defendant ;  that  defendant 
paid  all  of  a  joint  note  they  owed  and  was  to 
receive  credit  from  plaintiff  for  one-half 
thereof.  There  is  no  need  of  further  speci- 
fication. Nor  Is  there  any  necessity  to  set  out 
evidence  In  detail,  and  we  need  only  say  that 
if  that  for  plaintiff  is  to  be  beUeved  the  judg- 
ment was  properly  rendered  for  him.  We 
think  the  error  made  by  defendant  is  In  con- 
sidering the  evidence  In  his  behalf,  nnder  the 
rule  above  stated,  whereas,  with  the  finding 
against  him,  it  Is  only  evidence  for  the 
plaintiff  we  need  consider. 

The  judgment  must  be  affirmed.  All  con- 
cur. 


GOI<LEB  v.  HENSBLEB  MBBOANTILB 

OIL' 4  SUPPLX  CO. 

(St  Loois  Court  of  Appeals.     Missouri. 

Dec.  2,  1913.) 

1.  Evidence    (I   441*)-Paboi,   Evidence  — 

VABYING    CONTBACT. 

In  an  action  for  breach  of  a  written  con- 
tmct  of  employment  as  agent  for  th<»  sale  of 
oil,  which  required  plaintiff  to  sell  at  market 
prices  at  all  times,  plaintiff  could  not  show 
by  parol  that  when  the  written  contract  was 
executed  defendant  agreed  to  permit  plaintiff 
to  give  a  rebate  to  his  customers  out  of  his 
commissions;  such  evidence  contradictine  the 
contract  ' 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  U  1719,  172^-1763,  1765-184& 
2030-2047;    Dec.  Dig.  {  441.*]  «^.«««^ 

2.  CONTBACTS   (§  245*)  — Paboi.  Bvidbncx  — 
Vabtinq  Oontbacts. 

All  prior  negcftiations  as  to  the  subject- 
matter  are  merged  in  a  written  contract,  in 
absence  of  fraud,  accident  or  mistake. 

[Ed.  Note.— For  other  case,  see  Contracts, 
Cent  Dig.  §g  1129,  1130;    Dec.  Dig.  {  245.*] 

3.  Mast«b  and   Sebvant  (|  30*)— Conibaot 

OF   AOENCT- BbEAOH. 

A  contract  to  pay  plaintiff  certain  com- 
missions upon  oil  Sold  by  him  for  defendant, 
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proTided  that  plaintifl  shotild  (et  the  market 
prices  for  the  oil  at  all  times,  waa  breached  by 
sales  bj  plaintiff  under  an  agreement  to  refund 
to  his  customers  6  per  cent,  of  his  commissions, 
instiling  his  discharge  from  defendant's  em- 
ployment 

,  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  EHg.  |i  80-36;  Dec.  Dig.  | 
80.*] 

4.  CoNTBACTS  (I  346*)— Action— Pboof. 

While  the  parties  may  modify  the  terms 
«t  an  existing  written  contract,  recovery  must 
he  had  upon  the  original  contract  as  modified. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  if  1714,  1718-1751;  Dec.  Dig.  | 
846.*] 

6.  Contracts  (i  238»)  —  MoDincATioir  —  Pa- 
rol Modification. 

A  written  contract  may  be  subsequently 
modified  by  a  new  parol  contract 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  if  1117,  1123;    Dec  Dig.  {  23a  •] 

&  Tbiai.  (i  101*)— AOTiona  roB  Bbsach— In- 

BTBUcnons. 

In  an  action  for  breach  of  a  contract  to 
pay  plaintUI  certain  commissions  for  selling  oil, 
required  thereby  to  be  sold  at  the  market  price, 
at  all  times,  a  charge  that  if  it  was  not  agreed 
at  the  time  of  the  employment  that  plaintiff 
should  be  permitted  to  pay  a  rebate  to  nis  cus- 
tomers, daendant  could  refuse  to  permit  plain- 
tiff to  allow  such  rebate  out  of  his  commis- 
sions, and  if  it  instructed  him  not  to  do  so, 
and  plaintiff  nevertheless  continued  rebating, 
defendant  could  discharge  him,  was  erroneous 
for  assuming  tiiat  an  agreement  relating  to  com- 
missions or  rebates,  made  contemporaneously 
with  the  written  contract,  was  valid  though  it 
contradicted  the  writing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-431,  435;    Dec.  Dig.  |  191.*] 

7.  Contracts  (|  287*)— N«w  Contract— N«- 
obbsitt  ov  gonbidkbation. 

A  new  contract  made  to  replace  another 
existing  contract  must  be  supported  by  a  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ii  111»-1122;   Dec.  Dig.  i  287.*] 

Appeal  from  St  Louis  Clrcnit  Court;  X 
Hugo  Orimm,  Judge. 

Action  by  Emil  C.  Ooller  against  the  Hen- 
■eler  Mercantile  Oil  &  Supply  Company. 
From  a  Judgment  for  plalnttfT,  defendant  ap- 
peals.    Reversed  and  remanded. 

Johnson,  Rntledge,  Marlatt  &  Lashly,  of  St 
Iionis,  for  appellant  H.  Chouteau  Dyer,  of 
St  Louis,  for  respondent 

NORTONI,  J.  This  is  a  salt  for  damages 
accrued  through  the  breach  of  a  contract  of 
employment  and  as  for  the  wrongfol  dis- 
charge of  plaintllf.  Plalntm  recovered,  and 
defendant  prosecutes  the  appeal. 

Defendant  Is  a  corporation  engaged  in  the 
oil  business  In  St  Louis,  and  plaintiff  is  an 
exi>erlenced  salesman  of  that  commodity. 
Defendant,  desiring  to  install  a  tank  wagon 
service  for  the  sale  of  oU,  employed  plain- 
tiff, who  possessed  considerable  ezi>erience 
in  that  line,  for  a  period  of  one  year,  and 
entered  into  a  written  contract  with  him  to 
that  effect  on  the  27th  day  of  January,  1911. 
By  the  terms  of  the  contract  plaintifl  was  to 
receive  a  commission  on  the  oil  sold  through 


his  efforts,  and  he  guaranteed  to  defendant 
that  he  would  sell  no  less  than  an  average 
of  15,000  gallons  per  month ;  the  sales  to  t>e 
made  at  market  prices  of  the  oil  at  all 
times  of  the  year.  It  appears  that  plaintiff 
entered  uiton  the  employment  immediately 
and  induced  three  experienced  tank  wagon 
men  to  quit  the  employ  of  other  companies  and 
enter  that  of  defendant  under  his  supervision 
In  selling  the  oil.  It  seems  that  by  th^ 
course  of  conduct  the  parties  construed  the 
contract  of  employment  as  authorizing  the 
employment  of  the  three  tank  wagon  men  to 
sell  and  deliver  the  oil  nnder  plalntlfTs  su- 
pervision. The  case  was  tried  throughout  on 
this  theory,  and  it  appears  defendant  paid 
a  salary  to  the  drivers  of  the  tank  wagons, 
while  plaintiff  paid  to  them  a  portion  of  his 
commissions  on  sales  as  well.  Plaintiff  went 
about  and  solicited  the  customers  to  which 
the  tank  wagon  men  delivered  the  oil,  and 
thus  made  the  sales  contemplated  in  the  con- 
tract of  employment  Through  this  method 
plaintiff  sold  and  delivered  more  than  an 
average  of  15,000  gallons  of  oil  per  month 
dur&ig  February,  March,  April,  and  May; 
but  he  was  discharged  by  defendant  on  June 
2d.  The  suit  proceeds  on  the  theory  that 
plaintiff  fully  performed  the  conditions  of 
the  contract  on  his  part  until  his  discharge, 
and  that  such  discharge  was  wrongful  As 
a  Justification  of  the  discharge,  defendant 
Insists  that  plaintiff  did  not  obtain  the  mar- 
ket price  for  the  oil.  In  that  he  instituted  a 
system  of  rebates  whereby  he  returned  to 
each  customer  6  per  cent  of  his  commissions 
received  on  sales  and  refused,  on  request,  to 
desist  from  this  practice.  The  entire  con- 
troversy between  the  parties  pertains  to  this 
matter,  and  the  principal  argument  for  a  re- 
versal of  the  Judgment  relates  to  the  action 
of  the  court  in  permitting  plaintiff  to  prove 
by  parol  as  a  part  of  his  contract  of  employ- 
ment that  defendant  agreed  he  should  do  so 
and  to  recover  thereon  as  If  such  were  a  term 
of  the  contract  said  to  be  breached  by  de- 
fendant The  contract  of  employment  Is  In 
writing,  and  the  petition  declares  upon  that 
alone,  assigning  its  breach  through  the 
wrongful  discharge  of  plaintiff  on  June  2d  by 
defendant.  The  contract  declared  upon  and 
Introduced  In  evidence,  omitting  signature.  Is 
as-  follows: 

"Henseler  Mercantile  Oil  &  Supply  Company. 
"St  Louis,  Mo.,  January  27,  1911. 

"We,  the  undersigned,  do  hereby  agree  to 
pay  Mr.  Ooller  the  following  commission  on 
sales  of  refined  oils  and  gasoline  for  the 
period  of  one  year,  to  wit: 

"40—41  coal  oil  1%^  per  gaL 

"43 — 44  coal  oil  2^  per  gal. 

"Stove  gasoline  1%^  per  gal. 

"All  other  .grades  of  gasoline  and  coal  oil 
50  per  cent  of  the  gross  profits  as  per  books 
open  to  Mr.  Ooller  at  any  time. 

"Mr.  Ooller,  on  his  part,  to  guarantee  ns 
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an  average  sale  of  not  leen  tban  15,000  gal- 
lons per  month,  he  to  get  the  market  prices 
for  the  above  goods  at  all  times  during  the 
year," 

It  la  obvious  that  there  Is  no  provision  con- 
tatDed  In  this  writing  by  which  plaintiff  Is 
authorized  to  Induce  the  sale  of  defendant's 
oU  through  rebating  a  portion  of  bis  commis- 
slons  to  his  customers ;  but,  on  the  contrary, 
the  contract  In  express  terms  provides  that 
plaintiff  is  "to  get  the  market  prices  for  the 
above  goods  at  all  times  during  the  year." 
Moreover,  the  petition  contains  no  averment 
to  the  effect  that  this  contract  was  subse- 
quently modified  by  another  agreement  au- 
thorizing plaintiff  to  give  rebates  to  his  cus- 
tomers. Neither  is  there  an  averment  in  the 
petition  to  the  effect  that  a  further  agree- 
ment In  parol  was  made  contemporaneously 
with  the  writing  to  that  effect  But,  as  stat- 
ed, the  petition  declares  upon  the  written 
contract  above  copied  only  and  for  Its  breach 
through  an  alleged  wrongful  discharge  of 
plaintiff. 

[1]  Notwithstanding  the  petition  declares 
upon  the  written  contract,  the  court  permit- 
ted plaintiff,  over  the  objection  and  excep- 
tion of  defendant,  to  introduce  evidence  tend- 
ing to  prove  that,  immediately  before  and 
at  the'  time  the  written  contract  was  entered 
into,  Mr.  Nobbe,  president  of  defendant  com- 
pany, agreed  plaintiff  might  rebate  his  cus- 
tomers out  of  his  commissions  by  way  of  an 
Inducement  to  them  to  purchase  defendant's 
olL  Plaintiff  testifies  such  to  be  the  fact, 
and  he  says,  too,  that  about  a  week  after 
the  contract  was  entered  into  he  and  Mr. 
Nobbe  again  talked  the  matter  over  and 
this  course  was  agreed  upon.  Touching  this 
matter,  Mr.  Nobbe  says  that,  during  the  next 
week  after  the  written  contract  was  entered 
into,  plaintiff  approached  him  upon  the  sub- 
ject, and  he  stated  that  he  had  no  objection 
to  plalntUTs  rebating  his  customers,  provid- 
ed defendant  company  got  the  amount  due  it 
according  to  the  market  price  less  plaintiffs 
commissions  for  the  oil.  However,  It  is  in- 
sisted on  the  part  of  defendant  that  no  new 
contract  was  made  at  the  time  touching  this 
matter,  nor  a  modification  of  the  prior  one, 
but  rather  a  mere  itermlsslon  was  given  by 
defendant  company  to  plaintiff  to  pursue 
that  course  If  he  chose  to  do  so.  It  is  con- 
ceded throughout  the  case  that  plaintiff  did 
ent»  into  an  arrangement  with  all  of  his 
customers  to  whom  the  oil  was  sold  by  which 
he  agreed  to  and  actually  did  return  to  them 
6  per  cent,  of  his  commissions  received  on 
sales  to  each.  The  business  was  thus  con- 
ducted during  the  months  of  February  and 
March  and,  Indeed,  throughout  April  and 
May,  but  in  April  other  oil  companies  com- 
plained of  the  practice  as  an  unfair  one. 
Indeed,  Mr.  Nobbe  testifies  that  the  Waters- 
Pierce  Oil  Company  and  the  Bell  Oil  Com- 
pany, who  had  learned  of  plaintiff's  rebating 
his  customers,  insisted  that  the  practice  must 
be  discontinued  as  it  operated  to  impair  the 


selling  price.  Upon  being  thus  advised  of 
the  objections  by  and  on  the  part  of  com- 
peting companies,  Mr.  Nobbe  says  he  notified 
plaintiff  that  he  must  "cut  out"  his  rebates 
to  customers,  and  that  plaintiff  agreed  to 
do  so.  Mr.  Nobbe  explains  in  his  testimony 
that,  though  he  had  given  his  permission  to 
plaintiff  and  acquiesced  In  the  matter  about 
a  week  after  the  contract  of  employment  was 
made,  he  could  not  tolerate  it  over  the  ob- 
jections of  his  competitors.  He  says  that 
both  the  Waters-Pierce  and  the  Bell  Com- 
pany were  large  concerns,  while  his  comi>any 
was  a  small  one,  and  that  they  would  crush 
him  if  the  practice  were  continued  by  plain- 
tiff. According  to  the  evidence  for  defend- 
ant, plaintiff  agreed  to  quit  rebating,  bat 
did  not  do  so.  It  appears,  without  contra- 
diction, that  plaintiff  continued  the  practice 
throughout  the  month  of  May  after  having 
been  notified  by  defendant  not  to  do  so  and 
told  Mr.  Nobbe  on  June  2d  that  he  could 
not  quit  it,  as  his  customers  insisted  upon 
having  rebates.  Upon  being  thus  Informed 
by  plaintiff  that  he  would  not  quit  giving 
the  6  per  cent  rebate  to  Ills  customers,  on 
June  2d,  Mr.  Nobbe  summarily  discharged 
him  as  if  plaintiff  had  breached  his  contract 
of  employment  The  contract  by  which 
plaintiff  was  employed  as  a  salesman  for  de- 
fendant Is  in  writing,  and  there  is  nothing 
upon  its  face  suggesting  it  to  be  Incomplete 
In  Itself  or  that  it  does  not  purport  to  be  a 
complete  expression  of  the  entire  contract 

[2]  Indeed,  it  is  declared  upon  in  the  pe- 
tition as  the  contract  between  the  parties, 
and  it  is  certain  that  It  Is  such,  for  all  prior 
conversations  and  negotiations  with  respect 
to  the  same  subject-matter  are,  in  the  ab- 
sence of  fraud,  accident  or  mistake,  of  which 
there  is  no  suggestion  here,  regarded  In  the 
law  as  merged  in  the  writing.  Morgan  v. 
Porter,  103  Mo.  136,  15  S.  W.  289 ;  Flanagan 
Mills  Co.  r.  Adams  Grain  Co.,  116  Mo.  App, 
542,  90  S.  W.  1035.  This  contract  in  express 
terms  imposes  upon  plaintiff  the  duty  to  ob- 
tain the  market  prices  from  his  customers 
for  the  oU  sold  by  him.  The  last  clause  of 
the  writing  Imposes  the  obligation  that  "he 
(plaintiff)  to  get  the  market  prices  for  the 
above  goods  at  all  times  during  the  year." 

[3]  Of  course,  if  he  sold  the  goods  to  bis 
customers  at  the  market  price  and  collect- 
ed the  full  amount  therefor,  but  under  an 
agreement  that  he  would  refund  to  them  5 
per  cent  of  his  commission,  this  obligation 
was  breached,  for  though  he  obtained  the 
full  measure  of  compensation  to  which  de- 
fendant was  entitled,  less  commissions,  he 
nevertheless  Indirectly  made  the  sale  to  his 
customers  for  less  than  the  market  price. 
It  is  obvious  that  this  provision  of  the  con- 
tract referred  to  the  market  price  at  which 
plaintiff  was  to  sell  the  oil  to  his  customers, 
and  not  to  the  price  at  which  defendant  waa 
to  furnish  the  oil  to  him  for  sale  to  them. 
This  being  true,  there  can  be  no  doubt  that 
defendant  was  Justlfled  in  discharging  plalm- 
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tiff  from  Its  serrice  for  breaching  this  stipu- 
lation of  tbe  contract,  unless  It  be  the  right 
to  do  BO  was  Touclisafed  in  a  modification  of 
the  contract  made  subsequent  to  Its  execu- 
tion. 

[4]  It  Is,  of  course,  true  that  parties  may 
modify  an  exlstiiig  contract  after  It  Is  exe- 
cuted by  adding  new  terms  or  varying  prior 
terms  imposed  thereby.  But  In  such  cases 
the  recovery  is  to  be  bad  upon  the  original 
contract  and  the  subsequent  modification  de- 
clared upon  as  a  whole,  for  it  is  the  breach 
of  the  entire  contract  thus  modified  which 
gives  rise  to  the  cause  of  action.  See  Lanitz 
V.  King,  93  Mo.  613,  618,  519,  6  S.  W.  263; 
Hennlng  t.  U.  S.  Ins.  Co.,  47  Mo.  425,  4  Am. 
Bep.  332. 

[5]  While  it  Is  no  doubt  true  that  a  con- 
tract expressed  in  writing  may  be  subsequent- 
ly modified  by  the  parties  through  entering 
Into  a  new  one,  which  lies  in  parol  alone. 
It  is  certain  that  one  may  not  recover  as  for 
the  breach  of  a  contract  expressed  in  writing 
by  showing  an  additional  agreement  thereto 
varying  its  terms  made  contemporaneously 
with  the  execution  of  the  written  contract 
by  parol,  except  It  be  in  those  cases  where 
the  writing  reveals  on  its  face  that  it  Is 
incomplete  with  respect  to  the  additional 
term  sought  to  be  supplied  in  paroL  See 
Koons  V.  St.  Louis  Car  Co.,  203  Mo.  227,  256, 
101  S.  W.  49;  Hennlng  v.  XJ.  S.  Ins.  Co.,  47 
Mo.  425,  4  Am.  Bep.  332.  There  is  nothing 
in  the  written  contract  sued  upon  suggest- 
ing it  to  be  incomplete  with  respect  to  the 
price  at  which  plaintiff  was  to  sell  the  oil, 
for  it  expressly  requires  him  to  obtain  the 
market  price.  It  is  therefore  obvious  that 
the  court  erred  in  permitting  him  to  give  evi- 
dence to  the  effect  that,  at  the  time  tne  con- 
tract was  made  and  immediately  prior  there- 
to, in  the  conversation  pertaining  to  the  sub- 
ject-matter, defendant  agreed  plaintiff  might 
sell  the  oU  for  less  than  the  market  price 
through  the  medium  of  an  arrangement 
whereby  he  should  rebate  6  per  cent  of  his 
commissions  to  the  customers. 

Moreover,  the  court  erred,  too,  in  submit- 
ting this  matter  to  the  Jury  as  a  predicate 
of  liability  as  for  a  breach  of  a  term  of  the 
contract:  First,  because  it  was  not  declared 
upon  in  the  petition;  and,  second,  for  the 
more  obvious  fundamental  reason  that  it 
authorized  a  recovery  as  for  the  breach  of  a 
parol  contract  made  contemporaneously  with 
a  written  contract  between  the  same  parties 
touching  the  same  subject-matter  which  con- 
tradicted and  varied  the  terms  of  the  writ- 
ing. 

So  much  of  plaintiff's  instruction  as  Is 
pertinent  to  this  matter  will  be  copied  here. 
The  instruction  is  extended,  and  for  the 
purpose  of  brevity  other  portions  will  be 
omitted.  Concerning  the  matter  in  Judgment 
the  instruction  reads:  "The  court  further 
Instructs  the  Jury  that  if  you  find  and  be- 
lieve from  the  evidence  that  the  plaintiff  and 
defendant  entered  into  the  contract  read  in  i 


evidence,  that  at  the  time  tKey  entered  into 
the  contract  it  wag  understood  and  agreed 
between  them,  that  plaintiff  should,  in  order 
to  secure  and  hold  customers,  be  permitted 
to  pay  to  those  purchasing  oil  through  him 
a  rebate  or  discount  out  of  his  commissions 
equal  to  6  per  cent  of  the  amount  of  their 
purchases,  etc.,  eta,"  the  finding  should  be 
for  the  plaintiff,  provided  the  Jury  further 
found  defendant  received  the  market  price  for 
the  oil  and  the  discharge  of  plaintiff.  (Italics 
are  our  own.)  This  instruction  is,  of  course, 
erroneous  for  that  as  before  said,  it  sub- 
mits a  predicate  of  liability  as  for  a  breach 
of  a  verbal  contract  not  set  forth  in  the 
petition  in  any  way,  and  further  because  it 
authorizes  a  recovery  for  the  breach  of  a 
verbal  contract  revealed  in  the  eridence  to 
have  been  made  contemporaneously  with  the 
writing  and  contradictory  thereto.  The  in- 
struction seems  to  assume,  too,  that  the 
words  of  the  contract  requiring  plaintiff  to 
get  the  market  price  for  the  oil  at  all  times 
during  the  year  to  have  been  fully  complied 
with  if  be  received  less  than  the  market  price 
therefor,  but  caused  defendant  to  be  paid 
the  amount  due  It  after  his  commissions  were 
deducted.  Obviously,  such  was  not  the  inten- 
tion of  the  parties  as  revealed  on  the  face 
of  the  contract,  for  it  says  nothing  about 
the  price  defendant  was  to  receive,  but,  on 
the  contrary,  expressly  requires  that  he  (the 
plalntifO  get  the  market  prices  for  the  oil,  and, 
of  course,  thereafter  defendant  would  com- 
pensate him  by  way  of  commission  thereon. 

[6]  The  court  refused  to  instruct,  at  the 
request  of  defendant  that  the  giving  of  re- 
bates after  they  were  forbidden  by  defend- 
ant's president  Justified  the  discharge,  in 
that  it  operated  a  breach  of  the  stipulation 
requiring  plaintiff  to  obtain  the  market  price 
for  the  goods  and  instructed  of  its  own  mo- 
tion on  this  question  as  follows:  "The.  Jury 
are  Instructed  that  if  you  find  and  believe 
that  defendant  employed  th€  plaintiff  as  a 
salesman,  but  that  it  was  not  agreed  be. 
tween  them  at  the  time  of  the  employment 
of  the  plaintiff  that  the  plaintiff  should  be 
permitted  to  pay  customers  a  rebate  or  dis- 
count of  5  per  cent  on  the  amount  of  their 
purchases  out  of  his  commissions,  then  de- 
fendant had  the  right  to  refuse  to  permit 
plaintiff  to  make  such  rebates  even  out  of 
his  own  commissions,  and  in  that  case  it 
you  find  that  defendant  instructed  plain- 
tiff not  to  allow  rebates  or  discounts  to  cus- 
tomers, and  plaintiff  nevertheless  continued 
to  do  so  and  refused  to  discontinue  the  prac- 
tice then  defendant  bad  the  right  to  dis- 
charge him,  and  your  verdict  must  be  for 
the  defendant."  This  instruction  is  erron- 
eous, too,  in  that  it  assumes  as  a  matter 
of  law  that  an  agreement  touching  the  sub- 
ject of  the  5  per  cent  commission  made  con- 
temporaneously with  the  written  contract 
was  valid  and  enforceable  though  it  varied 
and  contradicted  the  terms  of  such  writing. 

[7]  There  can  be  no  doubt  that  if  the  par- 
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ties  actiiall7  made  a  new  contract  covering 
this  matter  after  the  written  contract  was 
made,  and  thereby  modified  the  terms  of  the 
contract  theretofore  expressed  In  writing, 
gach  modified  contract  should  prevalL  How- 
ever, that  matter,  it  seems,  was  not  reUed 
upon  In  the  case,  though  there  is  some  evi- 
dence tending  to  prove  It  But  the  considera- 
tion for  a  new  undertaking  is  sot  developed 
and,  of  course,  such  Is  required.  Henning  v. 
U.  S.  Ins.  Ck>.,  47  Mb.  426,  4  Am.  Bep.  832; 
Bunce  v.  Beck,  43  Mo.  266. 

If  the  case  is  retried  and  the  petition 
amended,  more  may  be  made  to  appear.  On 
the  other  hand,  if  it  appears  that  defendant 
merely  granted  permission  to  plaintiff  to 
give  rebates  from  his  commissions  and  there- 
after revoked  the  license  and  directed  him 
to  discontinue  the  practice  which  he  de- 
clined to  do,  it  was,  of  course.  Justified  In 
the  discharge,  for  in  such  circumstances  it 
appears  plaintiff  breached  the  contract  by 
continuing  the  practice  from  and  after  notifi- 
cation on  the  part  of  his  employer  to  quit  it 

The  Judgment  should  be  reversed,  and  the 
cause  remanded,  but  with  leave  to  plaintiff  to 
amend,  if  he  be  so  advised.    It  Is  so  ordered. 

REYNOiiDS,  P.  X,  and  AU/EN,  J.,  concur. 


liBWKOWITZ   v.   UNITED    RTS.   CO.   OF 

ST.  LOUIS. 

(St  Louis  Court  of  Appeals.    MissonrL    Dec. 

2,  1913.) 

EviDEircE  (I  628*)  — Experts  — Phtsioian's 

Opiniow. 

Where  a  physician  who  bad  attended  plain- 
tiff after  her  injury  testified  that  from  his  ex- 
amination it  was  his  medical  opinion  that  she 
was  snfferlng  from  nephritis  reauItinK  from  the 
twisting  of  a  kidney  on  its  pedicle,  and  that 
snch  condition  could  have  been  caused  from  a 
traumatism,  and  particularly  from  a  fall  of  the 
character  described  by  plaintiff,  and  the  inju- 
ries therefrom  as  they  appeared  at  the  time  of 
the  accident  his  testimony  was  competent  and 
relevant,  tiiou^h  he  was  also  compelled  to  state' 
on  cross-examination  that  without  an  operation 
he  could  not  absolutely  tell  that  the  kidney  was 
twisted,  and  that  his  conclusion  to  that  effect 
was  a  guess. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2335-2337;    Dec.  Dig.  i  528.*] 

Appeal  from  St  Louis  Circuit  Court;  Chas. 
Glaflin  Allen,  Judge; 

Action  by  Julia  Lewkowltz  against  the 
United  Railways  Company  of  St  Louis. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Boyle  &  Priest,  Geo.  T.  Priest  Samuel  Mp- 
Chesney,  and  Elmer  0.  Adkins,  all  of  St 
Louis,  for  appellant  Henderson,  Marshall  & 
Becker  and  O.  B.  Arnold,  all  of  St  Louis, 
for  respondent 

ALLEN,  J.  This  Is  an  action  for  damages 
for  personal  injuries  alleged  to  have  been  re- 


ceived by  plaintiff  while  alighting  from  one 
of  defendant's  cars  in  the  city  of  St  Louis, 
which  It  Is  said  prematurely  started,  throw- 
ing plaintiff  to  the  street  and  Injuring  her. 
Plaintiff  recovered,  and  defendant  prosecutes 
the  appeal. 

The  only  assignment  of  error  before  us 
pertains  to  the  overruling  of  a  motion  of  de- 
fendant to  strike  out  certain  testimony  of  a 
physician  who  testified  as  a  witness  for 
plaintiff.  It  appears  that  plaintiff  Is  quite  a 
large  woman,  and  that  when  she  was  thrown 
or  fell,  while  attempting  to  alight  from  the 
car,  she  struck  the  end  of  her  spine  and  the 
back  of  her  head  against  the  surface  of  the 
street  and  that  the  injuries  resulting  there- 
from caused  her  to  be  confined  to  her  bed 
for  some  ten  weeks  thereafter. 

Dr.  Hopkins,  who  testified  for  plaintiff, 
was  her  family  physician.  He  examined 
her  and  treated  her  shortly  after  the  acci- 
dent and  testified  as  to  her  injuries.  In  de- 
scribing her  condition  shortly  after  she 
was  injured,  be  said  that  "the  greater  por- 
tion of  the  pain  was  right  at  what  we  gen- 
erally call  the  small  of  the  back.  Just  above 
the  coupling  of  the  hips  and  at  the  end  of 
the  spine";  that  upon  examining  the  end  of 
the  spine  he  found  that  he  "could  double  it" 
(1.  e.,  it  was  pretematurally  movable);  and 
that  plaintiff  manifested  great  pain  when 
it  was  thus  moved.  He  testified  that  on 
the  evening  of  the  injury  he  examined  the 
urine  and  found  that  it  showed  signs  of 
bright  blood;  that  blood  did  not  appear  in 
the  urine  thereafter,  however;  that  It  was 
difficult  to  tell  where  the  blood  came  from, 
but  that  it  could  have  come  from  her  kid- 
neys; that  he  examined  the  urine  some  50 
times,  and  every  day  during  the  first  week 
after  the  injury,  to  see  whether  there  were 
kidney  lesions  or  anything  to  manifest  an  In- 
flammation of  the  kidneys ;  that  In  his  early 
examinations  he  found  no  albumen,  but  that 
about  three  weeks  after  the  accident  he  dis- 
covered albumen  in  the  urine,  which  he  stat- 
ed was  one  of  the  prominent  symptoms  of 
Bright's  disease;  that  this  "means  an  in- 
flammation of  the  kidneys,"  technically 
known  as  nephritis,  which  could  result  from 
traumatism;  and  that  a  fall  of  the  Character 
such  as  was  described  could  produce  It  by 
causing  the  kidney  to  be  twisted  on  its  pedi- 
cle. A  portion  of  the  testimony  of  this  wit- 
ness on  cross-examination  by  defendant's 
counsel  was  as  follows:  "Q.  Ton  said  that 
this  Brlght'K  disease  roigbt  be  caused  by  a 
twisted  kidney;  do  you  know  whether  IJiat 
kidney  was  twisted  or  not?  A.  Twisted  on 
its  pedide.  Q.  Do  you  know  whether  it  was 
twisted  on  its  pedicle  or  not?  A.  I  couldn't 
see  into  it,  but  we  have  got  to  take  some 
things  for —  Q.  Do  you  know,  doctor,  wheth- 
er it  was  twisted  on  its  pedicle  or  not?  A.  I 
couldn't  tell  whether  It  was  or  not;  no,  I 
couldn't  say  It  was;    only  we  have  got  to 
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take  manifestation  for  Qiat  (that  Is,  the  re- 
sults have  got  to  show).  Q.  Bnt,  so  far  as 
yon  know,  you  don't  know  whether  it  was 
twisted  on  the  pedicle  or  not?  A.  I  said  It 
was  the  supposition  that  it  could  be ;  I  don't 
know.  Q.  It  is  a  matter  of  speculation  on 
your  part  whether  it  was  or  not?  A.  It  Is 
Just  the  same  as  making  the  diagnosis  of  any 
case.  It  is  from  the  knowledge  of  what  hap- 
pens that  we  have  to  Judge  from,  without 
cutting  the  abdomen  open.  You  are  guess- 
ing; I  am  using  my  knowledge  to  bear  on 
the  subject,  drawing  conclusions  from  re- 
snlts.  Q.  And  that  conclusion  la  a  guess? 
A.  And  that  conclusion,  If  you  put  It  that 
way,  would  be  a  guess;  yes,  sir."  Thereupon 
defendant's  counsel  moved  "to  strike  out  the 
doctor's  testimony  relating  to  the  question  of 
Brlght's  disease  on  the  ground  that  there  is 
no  causal  connecdon  between  that  condition 
and  this  accident"  After  argument  of  coun- 
sel this  motion  was  overruled;  defendant  ex- 
cepting. 

The  point  that  there  was  no  causal  oon- 
nectlon  shown  between  the  fidi  which  plain- 
tiff received  and  the  development  of  Brlght's 
disease,  from  which  It  appears  she  thereafter 
suffered,  we  think  Is  not  well  tak«i.  The 
purport  of  the  testimony  of  this  witness  on 
direct  examination  was  not,  by  way  of  con- 
clusion, to  the  effect  that  the  disease,  known 
as  Brigbfs  disease,  resulted  from  the  par- 
ticular accident  in  question;  but  hla  testi- 
mony went  to  show  that.  In  his  opinion  as  a 
medical  expert,  the  disease  might  or  could 
have  resulted  from  trauma,  and  particularly 
from  a  fall  of  the  character  described  and 
the  injuries  therefrom  as  they  appeared  at 
the  time  of  the  accident  This  was  not  vio- 
lative of  the  rule  respecting  evidence  of  this 
character.  See  Taylor  v.  Railroad,  185  Mo. 
239,  84  S.  W.  873 ;  Button  v.  Street  BaUway 
Co.,  166  Mo.  App.  645, 150  S.  W.  722;  Jerome 
▼.  Ballways  Co.,  165  Mo.  App.  202, 134  S.  W. 
107. 

Bnt  it  is  urged  that  the  doctor's  testimony 
above  set  out  showed  "that  he  based  his  con- 
clusion upon  mere  guess  that  the  kidney  was 
twisted  on  Its  pedicle  by  the  accident  and 
that  that  caused  the  disease  known  as 
Brlght's  disease,"  and  that  being  based  upon 
mere  guess,  the  evidence  is  of  no  probative 
force.  And  in  support  of  tills  we  are  cited 
to  McCreery  v.  Railways  Co.,  221  Mo.  18,  120 
S.  W.  24,  where  a  witness,  who  disclaimed 
abUlty  to  form  an  opinion  regarding  the 
speed  of  a  car,  was  permitted  by  the  trial 
court  to  state  what  his  guess  would  be  re- 
specting the  same;  and  this  was  held  to  be 
error.  There  can  be  no  doubt  as  to  the  in- 
competency of  such  testimony.  Here,  how- 
ever, not  only  was  the  witness  testifying  as 
an  expert  hut  his  later  testimony,  on  cross- 
examination,  frees  the  case  from  any  possi- 
ble prejudicial  error  on  this  score.  A  por- 
tion of  such  testimony  follows:   "Q.  Do  you 


'  mean  to  sit  there  and  tell  this  Jury  that  the 
plaintiff  is  suffering  fr^m  Brlght's  disease  as 
a  result  of  this  accident?  A.  The  indications 
point  that  way.  Q.  And  yet  you  cannot  tell 
whether  or  not  that  kidney  is  twisted? 
That  is  my  dlagnosia  Q.  And  so  you  are 
telling  this  Jury,  as  a  matter  of  fact  he- 
cause  that  is  simply  your  guess,  you  are  tell- 
ing it  to  this  Jury?  Mr.  Arnold:  I  object  to 
his  characterization  of  it  The  Court:  The 
Supreme  Court  has  said  pretty  much  the 
same  thing  about  all  expert  testimony.  I  do 
not  know  that  that  is  improper.  Q.  And  you 
are  Just  giving  your  guess?  A.  I  am  Just 
giving  my  Judgment"  It  will  be  observed 
that  the  witness  was  here  questioned  in  a 
way  which  would  not  have  been  i)ermlssible 
on  direct  examination,  against  objections 
thereto.  But  of  this,  of  course,  defendant 
cannot  complain.  By  this  examination  the 
defendant  brought  forth  an  expression  of 
opinion  from  the  witness  to  the  effect  that 
the  plaintiff  was  suffering  from  Brlght's  dis- 
ease as  a  result  of  the  accident;  that  the 
witness'  diagnosis,  as  a  physician,  was  that 
plaintUTs  kidney  was  twisted ;  and  that  in- 
stead of  this  being  the  witness'  mere  guess, 
the  latter  was  in  fact  giving  his  Judgment 
thereupon  or  expressing  an  opinion  as  a  med- 
ical expert 

It  appears  to  be  undisputed  that  plaintiff 
was  in  fact  suffering  from  Brlght's  disease. 
That  such  disease  could  be  caused  by  an  In- 
jury to  the  kidney  fully  appears  from  the  ex- 
pert testimony  adduced.  Plaintiff's  physi- 
cian, who  had  treated  h«r,  testified  that  in 
his  opinion  there  was  an  injury  to  the  kid- 
ney, and  that  such  an  injury  could  be  caused 
by  a  fall  of  the  character  described.  And, 
added  to  this,  this  witness;  at  the  instance  of 
defendant  testified  that  the  Indications  were 
that  plaintiff  "was  suffering  from  Brlght's 
disease  as  a  result  of  this  accident"  In  the 
face  of  this  record  it  cannot  be  said  that 
there  was  no  evidence  to  show  a  causal  con- 
nection between  the  accident  and  the  disease 
from  which  plaintiff  was  suffering. 

The  Judgment  should  be  afilrmed.  It  la 
so  ordered. 

RBTNOU>S,  P.  J.,  and  NORTONI,  X,  oon- 
cnr. 


MUTH  RBALTT  CO.  v.  TIMM^RBERO 
et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     Dec. 
2,  1913.) 

1.  Justices  or  thk  Pka.cb  (i  158*)— AfpbaIt— 

Dl  SKX  S  BAT. 

In  view  of  Rev.  St  1909,  i  7568,  providing 
that,  on  appeal  from  a  judgment  of  the  justice 
of  tne  peace,  the  appellant  shall  give  a  bond 
to  prosecute  his  appeal  with  due  diligence,  and 
under  section  2273  providing  that  where  an 
appeal  from  the  Judgment  of  a  justice  of  the 
peace    shall    not    be    prosecuted    according    to 
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law,  the  Judgment  shall  be  affirmed,  the  failure 
of  an  appellant  to  pay  the  requisite  fee  for  fil- 
ing the  transcript  of  the  appeal  in  the  o£Bce 
of  the  circuit  clerk  is  a  failure  to  prosecute 
the  appeal  and  will  authorize  an  afiSrmance  of 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  543,  54&-549;  Dec 
Dig.  i  15i»] 

2.  Justices  ot  the  Peace  (|  158*)— Apfkau 

— Judicial  Discbetion. 

The  payment  of  the  fee  for  filing  the  tran- 
script of  an  appeal  from  a  judgment  of  the  jus- 
tice In  the  office  of  the  circuit  clerk  is  not  juris- 
dictional ;  and  hence  the  question  of  the  affirm- 
ance of  such  a  judgment  depends  upon  the  exer- 
cise of  a  sound  discretion  by  the  trial  court, 
which  discretion  may  not  be  arbitrary  or  capri- 
cious but  a  sound  judicial  discretion  liberally 
exercised  in  the  furtherance  of  justice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i$  543,  545-649;  Dec. 
Dig.  i  158.*] 

8.  Appeal  and   Ebbob   (J   10ft2*)— Review— 

Discbetion  of  Loweb  Coubt. 

The  question  of  the  affirmance  ot  a  judg- 
ment of  a  justice  of  the  peace  for  nonpayment 
of  the  fee  for  filing  the  transcript  rests  in  the 
sound  discretion  of  the  trial  court,  and  that 
tribunal's  determination  will  not  be  disturbed 
except  for  an  abuse  of  discretion. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  il  4312-4321;  Dec.  Dig.  { 
1092.'] 

4.  Appeal  and  EIbbob  (S  957*)—Dej'ault— Va- 
cation. 

In  the  case  of  default  judgments,  the  ap- 
pellate courts  look  with  favor  upon  the  exer- 
cise of  the  lower  court's  discretion  in  favor  of 
a  trial  on  the  merits  and  are  less  apt  to  inter- 
fere when  the  judgment  is  set  aside  than  when 
it  is  not. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  i  3823 ;  Dec.  Dig.  f  957.*] 

6.  JuffncKs  of  the  Peace  (§  158*)- Appeals 
— Payment  of  Filing  Fee— Excuse. 

Where  plaintiffs  on  appeal  from  a  judg- 
ment of  the  justice  left  the  entire  conduct  of  the 
appeal  wiUi  their  attorney,  and  the  attorney, 
before  the  commencement  of  the  term  of  the 
circuit  court  to  which  it  was  returnable,  was 
stricken  with  a  mortal  illness  the  nonpayment 
of  the  fee  for  filing  the  transcript  will  be  ex- 
cused, where  it  did  not  appear  that  the  at- 
torney knew  that  the  transcript  had  been  de- 
livered to  the  circuit  clerk  before  he  became  ill. 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  §i  543,  545-649;  Deo. 
Dig.  {  158.*] 

6.  Appeal  and  Erboe  (S  957*)- Default- 
Vacation. 

The  action  of  the  trial  court  in  declining 
to  set  aside  a  default  judgment  will  not  be  re- 
viewed on  appeal,  unless  appellant  make  a 
prima  facie  showing  of  a  meritorious  case. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3823;    Dec.  Dig.  S  957.*] 

7.  Justices  of  the  Peace  (§  189*)— Appeals 
-Affirmance- Vacation. 

Where  a  judgment  appealed  from  the  jus- 
tice's court  is  affirmed  because  of  failure  to 
diligently  prosecute,  the  appellant  must  not  only 
show  facts  sufficient  to  excuse  his  failure  to 
prosecute  the  appeal  but  must  also  make  a 
prima  facie  showing  that  he  had  a  meritorious 
defense  or  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  727-733;  Dec.  Dig.  § 
189.*] 


8.  Justices  of  the  Peace  (|  189*)— A:pheals 
—Affibmakce— Vacation. 

Where  plaintiff,  who  recovered  jadgment 
for  the  full  amount  asked,  but  against  whom 
defendants  recovered  on  a  counterclaim,  ap- 
pealed from  the  judgment  of  the  justice,  and 
the  judgment  was  affirmed  for  failure  to  prose- 
cute the  appeal,  a  bare  affidavit  that  plaintiff 
bad  a  meritorious  defense  against  the  coun- 
terclaim is  not  a  sufficient  showing  to  'warrant 
the  vacation  of  the  affirmance. 

[Bid.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  727-733;  Dec.  Dig.  f 
189.*] 

9.  Appeal  and  Eebob  (i  854*)— Deteki£i na- 
tion—Affirmance. 

It  is  the  duty  of  the  appellate  court  to  af- 
flnn  a  judgment  if  there  is  any  ground  upon 
which  the  action  of  the  court  below  may  be 
properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3403,  3404,  340S-3424, 
3427-3430;   Dec  D&.  §  854.*] 

Appeal  from  St  Louis  drcoit  C!onrt: 
James  E.  Wlthrow,  Judge. 

Action  by  the  Mnth  Realty  Company,  a 
corporation,  against  John  C.  Tlmmerberg  and 
another,  begun  in  justice's  court  and  appeal- 
ed by  plaintiff  to  the  drciflt  conrt  From  a 
Judgment  for  plaintiff  for  less  than  his  claim, 
he  appeals.    Affirmed. 

Robert  W.  Hall,  of  St  Lonls,  for  appel- 
lant A.  E.  li.  Gardner,  of  Clayton,  and  Rob- 
ert C.  Powell,  of  St  Louis,  for  respondents. 

ALLEN,  J.  This  action  was  begun  before 
a  Justice  of  the  peace  and  is  to  recover  the 
sum  of  $213.50  for  certain  personal  property 
alleged  to  have  been  sold  by  plaintiff  to  the 
defendants.  One  defendant  filed  a  connter- 
claim.  The  Justice  found  for  plaintiff  on 
Its  cause  of  action  and  against  it  on  the  coun- 
terclaim, entering  Judgment  for  plaintiff 
against  both  defendants  in  the  sum  of  $130, 
assessing  all  of  the  costs  against  the  plain- 
tiff. From  this  Judgment  the  plaintiff  ap- 
pealed to  the  circuit  court;  Its  appeal  being 
returnable  to  the  October  term,  1911,  there- 
of. Plaintiff,  however,  failed  to  pay  the  fil- 
ing fee  for  filing  the  transcript  in  the  office 
of  the  clerk  of  the  circuit  court,  and  on  Oc- 
tober 4,  1911,  the  second  day  of  said  term, 
the  defendants  paid  the  same;  and  at  the 
instance  of  defendants  the  court  on  the  same 
day  entered  a  Judgment  affirming  that  of 
the  Justice  of  the  peace.  Three  days  later 
counsel  who  now  represents  plaintiff  entered 
his  api)earance  for  plaintiff  and  on  behalf 
of  the  latter  filed  a  motion  to  set  aside  this 
Judgment  upon  the  ground  of  alleged  sickness 
of  the  attorney  who  had  represented  plain- 
tiff in  the  Justice  court  and  who  was  in 
charge  of  the  case  on  appeal  until  after  the 
entry  of  Judgment  in  the  circuit  court  This 
motion  was  overruled,  and  the  plaintiff  ai>- 
peals. 

It  appears  that  plaintiff's  attorney  was  se- 
riously 111  at  the  beginning  of  the  October 
term,  1911,  of  the  circuit  court  The  ap- 
peal to  the  latter  court  was  taken  on  August 
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12,  1911;  the  transcript  of  the  proceedings 
before  the  Jnstlce  being  filed  In  the  office  of 
the  clerk  of  the  circuit  court  on  August  14, 
1911.  The  clerk 'of  the  Justice  of  the  peace 
testified  that  plaintiff's  said  attorney  was  In 
the  justice  court  attending  to  some  other 
business  as  late  as  September  27,  1911.  But 
the  witness  stated  that  the  attorney  was 
very  sick  at  the  time;  that  "right  after 
that  time"  he  became  conflned  to  his  bed; 
and  that  he  later  died  of  said  lllnesa. 

[1]  Section  7568,  BeT.  Stat  1909,  provides 
that,  in  an  appeal  from  the  judgment  of  the 
justice  of  the  peace,  the  appellant,  or  some 
person  for  him,  shall  enter  into  a  recog- 
nizance conditioned  that  the  appellant  will 
prosecute  his  appeal  with  due  diligence.  And 
section  2273,  Kev.  Stat  1909,  provides  that 
where  an  appeal  from  the  judgment  of  a 
justice  of  the  peace  "shall  not  be  prosecuted 
by  the  appellant  according  to  law,  the  judg- 
ment shall  be  affirmed,  and  the  costs  adjudg- 
ed accordingly." 

It  la  well  settled  that  a  failure  to  pay 
the  requisite  filing  fee  for  filing  the  transcript 
in  the  office  of  the  clerk  of  the  circuit  court 
within  the  required  time,  is  such  a  failure 
to  prosecute  the  appeal  as  will  authorize 
the  drcult  court  to  affirm  the  judgment 
The  cases  are  numerous  to  this  ^ect  but 
see  Young  v.  School  District,  119  Mo.  App. 
108,  95  S.  W.  947;  World  PubUshlng  Ck>.  v. 
Grain  Co.,  108  Mo.  App.  479,  83  8.  W.  781; 
Cabanne  v.  Macadaras,  91  Mo.  App.  70; 
Johnson  v.  Railway,  48  Mo.  App.  680;  Vaa- 
tine  V.  Bailey,  46  Mo.  App.  413. 

[2, 3]  But  it  is  also  well  settled  that  pay- 
ment of  the  filing  fee  is  not  jurisdictional, 
and  that  it  is  not  the  imperative  duty  of 
the  circuit  court  to  affirm  a  judgment  of  a 
justice  of  the  peace  tor  failure  to  pay  the 
same.  On  the  contrary,  it  is  held  that 
the  exercise  of  such  power  Is  one  which  ad- 
dresses itself  to  the  sound  discretion  of  the 
court  And  the  action  of  the  latter  in  the 
premises,  as  in  the  case  of  any  other  matter 
resting  in  the  discretion  of  the  court  is  sub- 
ject to  review  only  when  it  la  made  to  ap- 
pear that  such  discretion  has  been  palpably 
abused  or,  as  has  been  said,  wheh  the  court 
arbitrarily  refuses  to  affirmatively  exercise 
its  discretion.  See  Cabanne  v.  Macadaras, 
Johnson  v.  Railway  Co.,  and  Yastine  v. 
Bailey,  supra.  In  such  cases  the  circuit 
court's  discretion  ia  not  an  arbitrary  or  ca- 
pridoua  one  but  a  sound  judicial  discretion 
which,  shoxild  be  liberally  exercised  in  the 
furtherance  of  justice.  Where  there  appears 
to  liave  been  an  abuse  of  such  discretion,  it 
la  the  duty  of  the  appellate  court  to  inter- 
fere. And  in  Yastine  ▼.  Bailey,  supra,  this 
court  through  Thompson,  J.,  said:  "In  our 
opinion,  where  a  case  calla  strongly  for  an 
affirmative  exercise  of  the  court's  discretion 
In  a  given  instance,  a  refusal  of  the  court 
to  exercise  it  is  a  subject  of  appellate  re- 
view, equally  with  an  afilrmattve  abusive 
exercise  of  discretion." 


[4]  Here,  as  in  the  case  of  default  judg- 
ments in  general,  tiie  appellate  courts  look 
with  favor  upon  the  exercise  of  the  lower 
court's  discretion  in  favor  of  a  trial  on  the 
merits  and  are  less  apt  to  interfere  when  the 
judgment  is  set  aside  than  when  it  is  not 
See  Armstrong  v.  Elrick,  160  S.  W.  1019,  not 
as  yet  officially  reported ;  Hall  v.  McConey,  152 
Mo.  App.  1,  132  S.  W.  618;  Parks  v.  Coyne, 
156  Mo.  App.  370,  137  S.  W.  335;  Currey  v. 
Zinc  Co.,  167  Mo.  App.  423,  139  S.  W.  212. 
,  [S]  In  the  case  before  us  it  was  made  to 
appear  that  the  failure  of  appellant  to  pay 
the  filing  fee  was  due  to  the  serious  sickness 
of  appellant's  attorney.  That  the  latter  was 
desperately  sick  at  and  shortiy  prior  to  the 
beginning  of  the  term  of  the  circuit  court 
to  which  the  appeal  was  returnable,  by 
which  time  the  filing  fee  should'  have  been 
paid,  is  not  controverted.  And  the  serious 
character  of  his  illness  is  disclosed  by  the 
fact  that  on  October  20,  1911,  when  testi- 
mony was  heard  on  appellant's  motion  to  set 
aside  the  affirmance,  it  was  shown  that  the 
attorney  had  in  the  meantime  died. 

In  Scott  v.  Smith,  133  Mo.  618,  34  S.  W. 
864,  the  Supreme  Court  held  that  the  trial 
court  properly  vacated  a  judgment  against 
the  appellant  therdn,  for  failure  to  prosecute 
his  suit  upon  a  showing  that  his  attorney, 
who  had  sole  charge  of  the  case,  was  unable 
to  attend  to  it  or  to  any  other  business,  be- 
cause of  the  serious  and  dangerous  sickness 
of  his  wife,  requiring  his  constant  attention 
to  her,  and  in  this  connection  the  court  said : 
"We  do  not  think  the  court  acted  arbitrarily 
in  vacating  the  judgment  in  this  case.  In- 
deed, we  are  of  the  opinion  that  the  court 
in  the  circumstances  shown,  could  not  have 
acted  otherwise,  disregarding  the  common 
instincts  of  humanity."  And  other  cases  to 
like  effect  might  be  referred  to. 

In  the  case  before  us,  so  far  as  concerns 
the  showing  made  to  excuse  plaintUTs  fail- 
ure to  pay  the  filing  fee,  the  precepts  of 
natural  justice  alone  would  appear  to  afford 
a  sufficient  ground  for  the  exercise  of  the 
court's  discretion  in  favor  of  setting  aside 
the  affirmance  of  the  judgment  and  giving 
an  opportunity  for  a  trial  upon  the  merits. 
It  seems  that  appellant  relied  upon  his  xioun- 
sel  in  the  matter  of  perfecting  the  appeal 
from  the  justice  of  the  peace,  and  that  such 
counsel,  who  became  sick  and  shortiy  there- 
after died,  had  complete  charge  of  the  case. 
It  is  true  that  the  transcript  was  lodged  in 
the  clerk's  office  on  August  14th,  but  it  does 
not  appear  that  plaintiff  or  its  counsel  was 
advised  thereof.  It  ia  also  true  that  there 
was  testimony  to  the  effect  that  appellant's 
said  counsel  was  attending  to  some  business 
in  the  latter  part  of  September  of  that  year, 
but  it  appears  that  he  was  then  very  sick 
and  became  at  once  confined  to  his  bed,  and 
that  at  and  shortly  prior  to  the  time  when 
plaintiff  became  in  default  respecting  the 
payment  of  the  filing  fee,  he  was  too  ill  to 
attend  to  business  of  any  kind.    Hence,  so 
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far  as  ooncenu  Otia  pbase  of  tbe  case,  snch 
showing,  we  think,  called  (strongly  for  an 
afflirmatlTe  exercise  of  the  court's  discretion 
In  favor  of  setting  aside  Its  former  Judgment 
of  affirmance.  Such  was  the  view  taken  by 
this  court  in  Vastine  y.  Ball^,  supra,  In  a 
case  of  this  character,  where  the  facts  re- 
lied upon  to  excuse  tbe  failure  to  pay  the 
filing  fee  were,  to  our  minds,  not  as  strong 
as  those  here  appearing. 

[1-8]  But  tbete  appears  to  be  a  reason 
why  the  appellant  cannot  Invoke  the  Judg- 
ment of  this  court  upon  the  ground  that  the 
trial  court  abased  its  discretion  or  arbitra- 
rily reifused  to  affirmatively  exercise  its  dis- 
cretion in  tbe  premises.  In  such  cases  In 
general  the  rule  is  well  settled  that  the  ap- 
pellate court  will  not  Interfere  with  the  ac- 
tion of  tbe  trial  court  In  refusing  to  set 
aside  a  Judgment,  as  by  default,  unless  it 
appears  that  tbe  appellant  (nade  below  at 
least  a  prima  fade  showing  that  he  bad  a 
meritorious  case.  Such  Is  the  provision  of 
our  statute  respecting  tbe  vacating  of  a  final 
Judgment  by  default,  providing  that  the  de> 
fendant  must  set  forth  the  facts  constituting 
the  defense  which  he  has  to  tbe  action ;  and 
this,  indeed,  la  the  general  rule  of  decision 
prevailing  with  respect  to  vacating  default 
Judgments  generally. 

The  Judgment  before  ua  is  not  technically 
one  by  default  but  Is  a  Judgment  affirming 
that  of  tbe  Justice  of  tbe  peace  In  accordance 
with  the  statutory  provision  therefor,  as  for 
a  f&ilnre  to  prosecute  the  appeal.  But  that 
In  seeking  to  set  aside  such  a  Judgment  the 
applicant  must  show  not  only  facts  sufficient 
to  excuse  Ills  failure  to  prosecute  the  appeal 
but  must  also  make  a  prima  fade  showing 
that  he  has  a  meritorious  defense  or  cause  of 
action  tiaa  been  expressly  dedded  by  this 
court  It  has  been  so  assumed  In  Cabanne  v. 
Sfiacadaras  and  Vastine  v.  Bailey,  supra,  and 
other  cases;  but  in  Sigaloff  v.  Breweries 
Gos..  148  Mo.  App.  452,  128  S.  W.  623,  it  was 
distinctly  held  that  tbe  defendant  there  was 
not  In  a  position  to  invoke  the  Judgment  of 
this  court,  for  failure  to  make  a  showing  of 
fticts  constituting  a  meritorioos  defense  to 
the  action.  And,  as  there  said,  a  mere  affi- 
davit that  tbe  defendant  has  a  meritorious 
defense,  without  more,  Is  insuffident,  for  it 
does  not  reveal  the  facts  relied  upon  and 
amounts  to  nothing  more  than  the  expression 
of  an  opinion  touching  the  matter. 

In  the  case  before  us  the  motion  to  set 
aside  tbe  Judgment,  and  which  was  verified 
by  aflidavlt,  contained  among  other  things 
tbe  averment  that  plaintUT  had  "a  good  and 
meritorious  cause  of  action."  This,  of  course, 
did  not  disclose  any  facta  whatsoever.  But, 
aside  from  this.  It  would  appear  that  plain- 
tUTs  cause  of  action  was  not  tbe  matter  then 
in  controveray.     Plaintiff  recovered  before 


the  Justice  on  Its  cause  of  action,  but  the 
amount  of  its  recovery  was  reduced  by  tbe 
counterclaim  Interposed  by  one  defendant 
and  which  was  allowed  by  the  Justice.  So 
far  as  concerns  plalntUTs  cause  of  action, 
tbe  merits  thereof  would  seem  to  be  conceded 
by  respondent's  motion  to  affirm  the  Judg- 
ment; and  it  would  appear  that  tbe  only 
matter  in  controversy  pertained  to  the  conn- 
terdalm.  It  is  also  true  that  the  Justice 
of  tbe  peace  erred  In  taxing  all  costs  against 
plalntur,  but  the  Judgment  of  tbe  drcult 
court  on  its  face  carries  with  it  the  costs  in 
favor  of  plalntilT;  so  It  seons  that  tbla  qneo- 
tlon  was  then  out  of  the  case. 

So  far  as  concerns,  then,  plaintiff's  defense 
to  the  counterdalm  interposed,  plaintiff  oc- 
cupied the  position  of  a  defendant;  and  In 
order  to  Invoke  the  Judgment  of  this  court 
and  to  convict  the  trial  court  of  an  abuse  of 
discretion,  or  of  having  acted  arbitrarily  In 
the  premises.  It  must  appear  that  tbe  plain- 
tiff suffidently  disdosed  to  that  court  the 
facta  upon  which  it  relied  in  defense  thereto, 
showing  prima  fade  that  it  had  a  meritori- 
ous defense  to  tbe  same.  It  is  true  that  that 
issue  was  not  one  to  be  then  tried  by  the 
court,  for  an  affirmative  showing  of  a  good 
defense  cannot  be  overcome  by  counter  afflr 
davits  or  otherwise.  See  Armstrong  v.  El- 
rick,  supra.  But  such  prima  fade  showing 
must  be  made 

In  the  case  before  us  nothing  whatsoever 
on  this  score  appears  beyond  the  general 
averment  In  the  motion  that  plaintiff  has  a 
good  and  meritorious  cause  of  action,  which 
amounts  to  nothing,  and  which  in  t&ct  does 
not  here  pertain  to  the  matter  in  controversy, 
viz.,  the  counterclaim.  The  record  la  barren 
of  any  showing  whatsoever  respecting  the 
facta  relied  upon  by  plaintiff  as  a  defense  to 
tbe  latter.  Such  bdng  true,  in  spite  of  the 
showing  made  respecting  the  excuse  for 
plaintifTs  failure  to  seasonably  pay  tbe  filing 
fee,  and  which  appears  suffldent  to  invoke 
our  interference  so  far  as  concerns  that  ques- 
tion, we  are  unable  to  say,  upon  the  record 
before  us,  that  the  court  below  abused  its 
discretion  or  acted  arbitrarily  in  the  prem- 
ises. 

[I]  It  Is  true  that  no  point  is  here  made 
respecting  plalntUTs  failure  to  make  a  show- 
ing as  to  the  merits.  However,  if  there  is 
any  ground  upon  which  the  action  of  the 
court  below  may  be  properly  sustained,  it  Is 
our  duty  to  sustain  it;  and  hence  this  ques- 
tion is  one  which  arises  upon  the  record  and 
must  be  considered  when  we  are  asked  to 
reverse  tbe  Judgment 

In  this  view  the  Judgment  of  tbe  dicnlt 
court  should  be  affirmed.    It  is  so  ordered. 

RBTNOLDS,  P.  3^  and  NOBTONI,  3^  eon- 
car. 
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LACIiBDB   LAUNDRY   CO.   v.   FREUDEN- 
STEIN  et  al. 

(St.  Lonia  Cioart  of  Appeals.    MiasonrL    Dec. 
2,  1913.) 

Evidence  (|  441*)— Pabol  Bvidenck  to  Va- 
ry Writiito  — Deeds  — "Grant,  Bargain, 
AKD  Sell." 

Where  the  words  "grant,  bargain,  and  sell" 
in  a  statutory  general  warranty  deed  were  un- 
restrained by  any  express  terms  contained  in 
the  deed,  and  hence  under  the  express  proTl- 
dons  of  ReT.  St  1909,  {  2793,  were  to  be  con- 
strued as  a  covenant  against  incumbrances,  it 
coald  not  be  shown  by  parol  evidence  that  in 
addition  to  the  consideration  recited  in  the 
deed  the  grantee  agreed  as  part  of  the  consid- 
eration to  assume  and  pay  taxes  which  were 
then  a  lien  on  the  land,  since,  while  ordinarily 
parol  evidence  is  admissible  to  explain,  vary,  or 
even  contradict  the  recited  consideration,  it  is 
not  BO  admissible  if  to  admit  it  involves  an  at- 
tack npon  the  covenants  of  the  deed,  and  Rev. 
St.  1909,  !  1974,  providing  that  whenever  a 
specialty  or  other  written  contract  for  the  pay- 
ment of  money  or  delivery  of  property,  or  the 
performance  of  a  duty,  shall  be  the  foundation 
of  an  action  or  defense  in  whole  or  in  part,  a 
want  or  failure  in  whole  or  in  part  of  the  con- 
sideration thereof  may  be  proved,  does  not  ap- 
ply to  snch  a  case. 

[Ed.  Note.^Por  other  cases,  see  EMdence, 
Cent  Dig.  H  1719,  1723-1763,  1766-1846, 
2030-2047;   Dec.  Dig.  {  441.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  315fr-315a] 

Appeal  from  St  Louis  Circuit  Conrt ;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  the  Laclede  Laundry  Company 
against  Henry  W.  Freudenstein  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Wllfley,  Mclntyre  &  Nardln,  of  St  Louis, 
for  appellant  John  W.  B^stein,  of  St 
Louis,  for  respondents. 


REYNOLDS,  P.  J.  This  Is  an  action  on 
the  covenants  of  warranty  In  a  deed,  to  re- 
cover $122.87  and  interest,  on  account  of 
dty,  school  and  state  taxes  for  the  year  1909. 
Flalntlff  is  grantee  In  the  deed,  defendants 
are  grantors.  The  deed  is  in  the  usual  stat- 
utory form  and  "grants,  bargains,  and  sells, 
conveys  and  confirms,"  the  property  to  plain- 
tiff, defendants  "hereby  covenanting  that  they, 
their  heirs  and  legal  representatives  will  war- 
rant and  defend  the  title  to  the  said  premises 
unto  the  said  part  of  the  second  part  and  unto 
its  successors  and  assigns  forever,  against 
the  lawful  claims  and  demands  of  all  persons 
■whomsoever."  It  is  dated  January  14th, 
1909^  and  was  then  delivered.  That  the  taxes 
were  a  lien  upon  the  real  estate  at  the  time 
cf  the  execution  and  delivery  of  the  deed, 
although  not  then  due,  is  conceded,  it  being 
admitted  that  plaintiff  had  paid  them  and 
Interest  to  discharge  the  lien,  and  that  while 
plaintiff  had  demanded   repayment  thereof 


from  defendants,  this  demand  was  refused. 
The  deed  recites  $12,000  as  the  considera- 
tion, the  receipt  of  which  Is  acknowledged. 

By  their  answer  defendants  set  up  that  the 
$12,000  stated  in  the  deed  was  not  the  real 
consideration,  but  that  it  had  been  agreed  be- 
tween plaintiff  and  defendants  before  and 
at  the  time  of  the  execution  of  the  deed  and 
its  delivery  to  plaintiff,  that  plaintiff  assumed 
and  would  pay  these  taxes  as  part  of  the 
consideration  of  the  purchase  of  the  property. 

There  was  a  general  denial  of  this  by  re- 
ply.   Trial  to  a  Jury. 

Evidence  was  offered  by  defendants  tend- 
ing to  prove  that  such  an  agreement  had 
been  made  between  the  parties  by  parol  im- 
mediately before  and  at  the  time  of  the 
execution  and  delivery  of  the  deed,  and  it 
was  admitted  by  the  court  over  the  objection 
and  exception  of  plaintiff. 

The  court  refused  an  instruction  asked  by 
plaintiff,  who  duly  preserved  exceptions,  to 
the  effect  that  under  the  law  and  the  evi- 
dence the  verdict  of  the  jury  should  be  for 
the  plaintiff.  At  the  request  of  defendants 
the  court  Instructed  the  jury  to  the  effect 
that  if  they  foucd  from  the  evidence  that  at 
the  time  of  the  sale  and  conveyance  of  the 
property  described,  it  was  understood  and 
agreed  between  plaintiff  and  defendants  that 
plaintiff  assumed  and  agreed  to  pay  the 
taxes  assessed  against  the  property  for  the 
year  1909  as  luirt  consideration  of  the  pur- 
chase price  of  the  property,  their  verdict 
should  be  for  defendants.  This  was  duly 
excepted  to  by  plaintiff. 

The.  jury  returned  a  verdict  in  favor  of 
defendants,  from  which,  after  interposing  a 
motion  for  new  trial  and  excepting  to  that 
being  overruled,  plaintiff  has  duly  perfected 
its  appeal  to  this  court 

There  Is  but  a  single  question  for  determi- 
natlou  in  this  cause,  namely,  the  correctness 
of  the  action  of  the  trial  court  in  admitting 
parol  evidence  of  the  alleged  agreement  be- 
tween the  parties,  made  at  or  immediately 
prior  to  the  execution  and  delivery  of  the 
deed,  that  plaintiff,  in  addition  to  the  con- 
sideration named  in  the  deed  had  as  part  of 
the  consideration,  verbally  agreed  to  pay  the 
taxes  for  the  year  1909,  those  taxes  being  then 
a  lien  on  the  property.  The  contention  of 
learned  counsel  for  appellant,  while  conceding 
that  it  is  admissible  to  show  the  real  con- 
sideration for  the  deed,  so  long  as  it  affects 
only  the  consideration,  is,  that  such  evidence 
is  not  admissible  if  it  has  the  effect  of  con- 
tradicting the  warranty  In  the  deed  Itself, 
and  It  is  claimed  that  such  is  the  effect  here. 
It  appears  by  the  abstract  of  the  proceedings 
at  the  trial  that  this  evidence  was  admitted 
by  the  learned  trial  judge  on  the  theory  that 
where  there  are  contemporaneous  verbal 
agreements  entered  Into,  one  may  modify 
the  other;  under  this  theory  he  held  that 
he  would  allow  the  defendants  to  show,  if 
they  could,  what  the  real  consideration  was. 


•For  othar  case*  <«•  sanw  topic  and  BecUoo  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indaxei 
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"That,"  said  the  court,  "does  not  destroy  the 
deed.  It  does  not  affect  the  validity  of  the 
deed."  It  was  under  this  view. of  the  law 
that  the  Instruction  asked  by  defendants  and 
above  set  out  was  given  and  that  asked  by 
plaintiff  refused. 

While  in  the  earlier  cases  the  courts,  Ektg- 
Ilsh  and  American,  took  the  view  that  the 
rule  of  evidence,  that  a  written  instpument 
could  not  be  varied  by  parol,  applied  to  the 
consideration  clause  as  well  as  to  other  por- 
tions of  the  deed,  the  later  and  American 
view  now  almost  universally  adopted,  cer- 
tainly adopted  In  our  state,  to  give  it  In  its 
broadest  terms,  Is,  that  the  recitals  of  a 
deed  as  to  the  constderatlon,  are  not  a  part 
of  the  contract,  and  parol  evidence  is  admis- 
sible to  explain,  vary  or  even  contradict 
them.  In  the  great  majority  of  cases,  how- 
ever. In  which  the  rule  has  been  stated  so 
broadly,  the  purpose  of  Introducing  the  evi- 
dence was  not  to  invalidate  the  deed  as  a 
conveyance  or  to  annul  Its  covenants.  Where 
the  Introduction  of  the  evidence  will  have 
that  effect,  the  general  rule  Is  that  the  evi- 
dence is  not  admissible.  We  take  the  above 
substantially  from  notes  to  the  case  of  Sbehy 
V.  Cunningham,  81  Ohio  St  289,  90  N.  R  805, 
the  note  being  on  page  1195  of  25  L.  R.  A.  (N. 
S.).  The  first  part  of  this  paragraph  is  cred- 
ited by  the  annotator  to  6  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  767.  Reading  further  In 
this  volume  of  the  American  &  English  En- 
dyopedla  of  Law,  at  page  775,  following  the 
discussion  of  the  admissibility  of  evidence 
to  vary  the  consideration  expressed  In  the 
deed  or  written  contract,  when  the' state- 
ment of  the  consideration  Is  merely  the  re- 
cital of  a  fact.  It  Is  said:  "When,  however, 
the  statement  of  the  consideration  leaves  the 
field  of  mere  recital  and  enters  that  of  con- 
tract, thereby  creating  and  attesting  rights, 
as  shown  by  the  Intention  of  the  parties  to  be 
gathered  from  the  Instrument,  It  Is  no  longer 
open  to  contradiction  by  extrinsic  evidence." 
Jackson  v.  Chicago,  St  Paul  &  Kansas  City 
R.  R.  Co.,  54  Mo.  App.  636,  a  decision  of  the 
Kansas  City  Court  of  Appeals,  the  opinion 
by  Judge  Ellison,  is  cited  and  quoted  from 
as  one  showing  the  difference  between  the 
statement  of  a  consideration  In  a  deed  as  a 
mere  recital  of  a  fact  and  as  a  contractual 
stipulation. 

Considering  the  admission  of  parol  or  ex- 
trinsic evidence  to  vary  deeds  and  written 
contracts,  the  law  is  thus  summarized  by  ac- 
cepted authority:  "Where  a  writing,  although 
In  the  form  of  a  receipt,  also  embodies  the 
elements  of  a  contract,  It  Is,  in  so  far  as  It 
expressed  the  contract  or  Is  contractual  In  Its 
nature,  subject  to  the  same  rules  as  any  oth- 
er contract,  and  is  not  open  to  contradiction 
by  parol;  and  of  course  the  mere  fact  that  a 
contract,  as  part  of  its  terms,  acknowledges 
the  receipt  of  c-ertaln  money  or  property  does 
not  render  the  writing  a  mere  receljit"  17 
Cyc.  p.  0;J2,  par.  III. 

The  same  authority  further  says,  pars,  f 


and  g,  p.  659:  "That  the  consideration  to  be 
shown  by  the  parol  evidence  must  be  con- 
sistent with  that  stated  In  the  writing,  other- 
wise the  evidence  cannot  be  admitted ;"  and 
that  "where  the  effect  of  parol  evidence 
contradicting  the  consideration  expressed  in 
the  Instrument  or  showing  the  true  con- 
sideration to  be  different  therefrom,  would 
be  to  change  or  defeat  the  legal  operation 
and  effect  of  the  instrument,  or  to  add  new 
matter  to  an  agreement  complete  upon  Its 
face,  the  evidence  is  not  admissible;  for  In 
such  case  it  comes  within  the  rule  which 
forbids  the  Introduction  of  parol  evidence  to 
vary,  contradict,  or  defeat  a  written  Instru- 
ment and  not  within  the  exception  to  that 
rule  that  parol  evidence  Is  admissible  for 
the  purpose  of  contradicting  or  showing  that 
the  true  consideration  is  other  and  different 
from  that  expressed  in  the  writing." 

Recurring  to  Shehy  v.  Cunningham,  supra, 
the  decision  a  late  one,  handed  down  Decem- 
ber 21st,  1909,  we  find  the  question  very  fully 
discussed.  The  point  in  decision  Is  compactly 
stated  In  the  syllabus  thus:  "The  consid- 
eration clause  in  a  deed  of  conveyance  Is  con- 
clusive for  the  purpose  of  giving  effect  to 
the  operative  words  of  the  deed,  but  for 
every  other  purpose  It  Is  open  to  explanation 
by  t>aroI  proof  and  Is  prima  fade  evidence 
only  of  the  amount,  Idnd  and  receipt  of  the 
consideration." 

In  Patterson  v.  Cappon,  125  Wis.  198,  102 
N.  W.  1083,  an  action  for  damages  for  the 
breach  of  covenants  for  peaceable  and  un- 
disturbed possession,  the  defense  was  that 
the  grantee  had  agreed  to  pay  a  certain  tax 
over  and  above  the  stated  consideration. 
It  was  held  not  to  constitute  a  defense,  the 
agreement  to  pay  the  tax  being  extrinsic,  by 
parol,  not  covered  by  the  conveyance  Itself, 
which  contained  the  usual  covenants  of  title, 
etc.  The  eviction  occurred  under  a  tax  deed 
given  on  the  sale  of  the  land  for  these  taxes. 
It  Is  said  by  the  Supreme  Court  of  Wisconsin 
(125  Wis.  loc.  cit  202,  102  N.  W.  1083),  that 
In  order  that  this  outside  agreement  "should 
be  any  defense  against  the  plaintiff's  cause 
of  action  as  above  described.  It  must  b^ 
construed  as  impliedly  asserting  that  by 
extrinsic  agreement  between  the  defendant 
and  Debus  (plaintiff's  grantor)  it  was  stipu- 
lated that  the  former  should  not  covenant  or 
warrant  against  this  Incumbrance.  Obvious- 
ly, however,  if  that  fact  were  established.  It 
could  constitute  no  defense  against  the  plain- 
tiff's action.  It  would  constitute  a  direct 
contradiction  of  the  express  covenant  of  the 
deed,  and  this  cannot  be  permitted.  De- 
fendant refers  us  to  a  familiar  line  of  au- 
thorities holding  that  the  consideration  of  a 
deed  is  open  to  examination  and  proof  by  parol 
evidence;  also  that  proof  of  other  elements 
of  the  contract  involved  in  the  sale  and  pur- 
chase of  real  estate  is  not  excluded  by  the 
deed,  for  the  reason  that  that  Instrument  Is, 
In  its  very   nature,   but  an  expression   or 
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execution  of  a  part  of  the  contract  In  fact 
made.  But  these  authorities  all  recognize 
the  qnallflcation  that  It  Is  not  permissible 
thus  to  contradict  such  parts  of  the  contract 
as  are  expressed  in  the  deed  Itself." 

In  Stanlslcs  v.  McJkTurtry,  64  Neb.  761,  90 
N.  W.  884,  an  action  to  recover  for  a  breach 
of  a  covenant  against  incumbrances  in  a 
deed  executed  by  defendant  to  the  plaintiff, 
It  was  held  that  evidence  of  an  agreement 
made  contemporaneous  with  and  as  a  part  of 
the  negotiations  leading  np  to  the  execution 
of  the  deed,  should  not  have  been  received. 
Among  other  authorities  cited  by  the  Su- 
preme Court  of  Nebraska  In  support  of  this 
holding.  Is  that  of  MacLeod  ▼.  Sklles,  81  Mo. 
595,  61  Am.  Rep.  254. 

In  Slmanovich  v.  Wood,  146  Mass.  180,  13 
N.  B.  891,  It  Is  held  that  In  an  action  for 
breach  of  a  covenant  against  incumbrances 
In  a  deed  of  land  from  the  defendant  to  the 
plaintiff,  oral  evidence  is  iaadmlsslble  to 
prove  that  at  the  time  the  deed  was  given, 
and  as  a  part  of  the  consideration,  the  plain- 
tiff promised  to  pay  an  assessment  for  taxes 
then  a  lien  upon  the  land. 

Turning  to  the  decisions  of  our  owns  courts, 
we  find  them  generally  in  line  with  the  fore- 
going authorities — we  say  generally,  because 
their  are  a  few  cases  that  at  first  reading 
and  without  careful  consideration  seem  some- 
what out  of  line. 

Thus  Landman  v.  Ingram,  49  Mo.  212,  In 
which  It  is  said  by  the  judge  who  wrote  It 
(loc.  clt  213):  "It  seems  to  me  that  there 
is  very  little  conflict  In  the  authorities  that 
one  may  prove  by  parol  evidence  additional 
considerations  not  Inconsistent  with  the  one 
mentioned  in  the  deed."  This  is  repeated  at 
page  214.  But  If  this  is  to  be  taken  literally, 
and  without  reference  to  the  covenants  In 
the  deed,  the  authorities  almost  unanimously 
condemn  it  Referring  to  the  consideration, 
It  is  said  that  "the  balance  of  such  consider- 
ation was  the  taxes  for  the  current  year, 
which  in  each  case  were  to  be  assessed  in  the 
respective  names  of  the  grantees  and  paid 
by  them."  It  seems  that  the  controversy  was 
over  the  payment  of  these  taxes.  If  the 
agreement  to  pay  them  was  In  the  deed,  as 
might  be  assumed  from  the  language  of  the 
Judge  who  wrote  the  opinion,  we  can  easily 
understand  what  is  meant,  and  in  that  event 
the  remark  first  above  quoted  Is  correct  and 
In  line  with  authority. 

In  Fontaine  v.  Boatmen's  Savings  Institu- 
tion, 57  Mo.  552,  Judge  Wagner  says  (loc.  dt 
661):  "Whilst  it  Is  true  that  parol  evidence 
will  not  be  admissible  to  vary  the  effect  of 
the  deed,  we  do  not  understand  that  the  dep- 
osition of  the  plaintiff  was  offered  for  that 
purpose.  It  was  simply  to  show  the  circum- 
stances and  condition  of  the  parties  at  the 
time  It  was  executed,  and  rebut  the  idea  that 
the  consideration  expressed  In  It  was  ever 
paid,  and  for  these  objects  it  was  properly 
admitted.     The   consideration   clause   In  a 


deed  has  only  the  force  and  character  of  a 
receipt,  and  is  always  open  to  explanation 
and  contradiction."  Necessarily  these  re- 
marks are  to  be  applied  to  the  case  before  the 
court.  There  Is  no  intimation  here  that  parol 
evidence  to  contradict  the  stated  considera- 
tion. Is  admissible,  If  that  evidence  destroys 
the  covenants  in  the  deed.  That  this  is  the 
meaning  and  limitation  to  be  put  upon  these 
and  the  like  cases  often  referred  to  in  support 
of  the  broad  proposition  that  you  can  always 
attack  the  stated  consideration  and  that  the 
recital  of  it  in  the  deed  or  contract  is  no  more* 
than  a  receipt,  is  made  entirely  clear  by  what 
Is  held  by  our  Supreme  Court  In  MacLeod  v. 
SUles,  supra.  There  (81  Mo.  loc.  clt.  603,  51 
Am.  Rep.  264)  it  is  said :  "This  suit  brings 
us  to  a  consideration  of  the  question  wheth- 
er it  is  comi)etent  for  a  party,  as  In  this  case, 
to  accept  a  deed  for  real  estate  with  an  ex- 
press covenant  therein  to  warrant  and  defend 
the  title  thereto  against  the  claim  of  every 
person  whatsoever,  save  and  except  taxes  of 
1877,  and  then  turn  around  and  show  that 
the  covenantor,  by  a  contemporaneous  parol 
contract  agreed  to  pay  the  taxes  thus  express- 
ly excepted  by  the  written  contract  In  the 
deed  so  accepted.  It  Is  elementary  law  that 
upon  the  execution,  delivery  and  acceptance 
of  a  deed  or  written  instrument,  all  prior  or 
contemporaneous  parol  stipulations  are  merg- 
ed in  the  deed  or  writing,  and  cannot  after- 
ward be  set  up  to  contradict  or  vary  the 
same.  It  is  scarcely  necessary  to  refer  to  ele- 
mentary authority  or  adjudged  cases  to  es- 
tablish so  plain  and  recognized  a  doctrine 
as  this.  •  *  •  There  may  be  cases  seem- 
ingly at  variance  with  this  well  established 
rule,  but  when  properly  considered,  they  will 
be  found  to  turn  mainly  upon  questions  and 
principles  altogether  different  from  those  in- 
volved In  the  case  at  bar.  Such,  we  think, 
for  the  most  part,  are  the  cases  dted  in  the 
brief  of  plaintiff  in  error.  Nedvldek  v.  Mey- 
er, 46  Mo.  600;  McConnell  T.  Brayner,  63 
Mo.  461;  Landman  v.  Ingram,  49  Mo.  212. 
These  cases  properly  considered,  go  to  the 
extent  that  when  it  is  material  to  show  the 
amount  or  character  of  the  consideration  of 
a  deed,  parol  evidence,  not  inconsistent  With 
I  that  named  in  the  deed,  may  be  received. 
I  The  question  now  before  us,  as  we  think,  is 
not  one  as  to  the  character  or  the  amount  of 
the  consideration,  which  Is  clearly  and  ex- 
pressly stated  in  the  deed,  but  one  as  to  the 
force  and  effect  of  an  express  covenant  in 
the  deed,  and  the  admissibility  of  parol  evi- 
dence to  contradict  or  vary  the  same.  The 
covenant  in  this  deed  especially  saves  and 
excepts  the  taxes  of  1877.  The  party  cannot 
accept  a  deed  with  such  a  covenant  and  es- 
cape its  force  and  effect  by  verbal  protesta- 
tions and  stipulations  to  the  contrary.  If  he 
does  not  like  the  deed  with  such  a  limitation 
he  had  the  right,  and  it  was  his  plain  duty, 
not  to  accept  It  at  alL  He  was  not  compelled 
to  do  so.    By  Its  acceptance  he  abandoned 
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and  waiyed  the  prior  written  agreement 
which  called  for  a  general  warranty." 

In  Une  with  the  rale  which  we  draw  from 
the  authorities,  la  the  decision  of  the  Kansas 
Gtty  Court  of  Appeals,  In  Jackson  v.  Railroad 
C!o.,  supra,  dted  and  quoted  from  In  0  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.),  note,  p.  776, 
as  Is  also  Brown  v.  Morgan,  66  Mo.  App.  382. 
It  Is  held  In  this  latter  case  that  where  a  deed 
conveying  land,  contains  a  covenant  against 
incnmbrances,  evidence  of  a  contemporaneous 
oral  agreement  by  the  grantee  to  assume  an 
'existing  Incumbrance  on  the  land  as  a  part 
of  the  consideration  for  the  conveyance,  Is 
not  competent  Of  Landman  v.  Ingram, 
supra,  It  Is  said  by  Judge  Rombauer,  deliver- 
ing the  opinion,  It  "^  so  meagre  in  Its  state- 
ment of  facts,  and  so  indefinite  In  its  state- 
ment of  the  law,  that  we  cannot  construe  It 
as  giving  sanction  to  a  proposition  which  oth- 
erwise is  devoid  of  all  logical  elements."  So 
also  we  say  In  reference  to  that  case. 

The  cases  bearing  on  this  question  are 
very  thoroughly  considered  by  Judge  Goode 
in  See  v.  Mallonee,  107  Mo.  App.  721,  82  S. 
W.  557.  There  it  Is  said  (107  Mo.  App.  loc. 
dt.  732,  82  S.  W.  661),  after  a  very  fall  cita- 
tion and  analysis  of  the  cases,  that  'It  is  thus 
apparent  from  a  uniform  line  of  decisions 
In  onr  state  from  its  earliest  days,  that  It  Is 
competent  to  show  the  real  consideration  for 
a  conveyance  of  land  by  oral  testimony  which 
contradicts  the  r^ted  consideration,  unless 
the  effect  of  the  evidence  Is  to  destroy  the 
deed  by  showing  there  was  no  consideration 
for  it,  or  that  the  consideration  was  a  good 
instead  of  a  valuable  one,  or,  unless  the  nam- 
ed consideration  Is  stated  In  such  a  manner 
as  to  show  the  parties  intended  It  to  be  an 
essential  term  of  the  written  Instrument" 

The  recent  case  of  McDanlel  v.  United 
Rys.  Co.,  166  Mo.  App.  678,  loc.  dt  601,  148 
S.  W.  464,  466,  while  not  involving  the  con- 
struction of  a  deed,  does  Involve  that  of  a 
written  contract  It  is  there  said  by  Jndge 
Nortoni:  "The  rule  is  now  firmly  established 
that  when  a  statement  of  the  consideration 
In  a  contract  or  deed  Is  merely  formal  it  may 
be  contradicted  or  explained  by  parol  evi- 
dence. In  such  cases  the  consideration 
clause  is  not  deemed  an  essential  part  of  the 
instrument  but  Instead  is  regarded  as  a  mere 
redtal  of  fact  and  as  such  may  be  contra- 
dicted," dting  cases.  But  Judge  Nortoni 
then  had  In  mind  and  very  clearly  before  him 
the  limitation  on  this  rule,  for  he  continues: 
"However,  the  rule  is  subject  to  some  excep- 
tions ;  for  instance,  one  may  not  be  allowed 
to  contradict  a  consideration  expressed  In  a 
deed  executed  by  him,  to  the  end  of  defeat- 
ing the  operative  words  of  the  deed.  •  •  • 
Furthermore,  when  the  statement  of  the  con- 
sideration contained  in  the  instrument  leaves 
the  flAd  of  mere  redtal  and  enters  that  of 
contract,  thereby  creating  and  attesting 
rights  as  shown  by  the  intention  of  the  par- 
ties to  be  gathered  from  the  instrument,  It 


is  no  longer  open  to  contradiction  by  ectrln- 
slc  evidence,  for  to  permit  It  to  be  thus  over- 
thrown would  infringe  the  mle  affording  im- 
munity from  parol  attack  to  written  coor 
tracts." 

Some  point  is  made  as  to  the  effect  of  sec- 
tion 1974,  Revised  Statutes  1900.  In  WUhart 
T.  Gerhart,  106  Mo.  App.  112,  78  S.  W.  lOM. 
where  that  section,  then  section  645,  Revised 
Statutes  1890,  was  invoked,  it  Is  held  that 
this  section  does  not  affect  the  law  of  estop- 
pel, and  that  it  affords  no  aid. to  a  grantor 
seeking  to  defeat  the  conveyandng  effect  of 
the  deed  by  showing  it  was  voluntary,  nor  is 
parol  evidence  admissible  to  alter  or  con- 
tradict the  legal  construction  of  the  deed. 

If  we  may  venture  to  state  the  mle  we 
gather  from  the  authorities,  some  of  them 
rather  difficult  to  understand,  and  some  of 
them  stating  the  rule  broadly  or  loosely,  and 
so  often  presenting  an  apparent  conflict, 
more  apparent  than  real,  among  the  deci- 
sions, the  rule  often  stated  by  others  we 
would  state  it  thns:  Ordinarily  yon  may  at- 
tack the  consideration,  but  when  to  do  so  In- 
volves an  attack  upon  the  solemn  covenants 
in  the  deed  or  contract  that  attack  resting 
on  a  parol  agreement  outside  of  the  deed  or 
contract,  it  cannot  be  sustained.  The  great 
mass  of  authorities  dearly  distinguish  be- 
tween the  admission  of  parol  evidence  to 
sustain  an  attack  upon  the  stated  consider- 
ation, and  under  cover  of  an  attack  upon  the 
consideration,  really  make  an  attack  upon  the 
covenants  of  the  deed  itself.  We  have  refer- 
red to  a  few — in  them  will  be  found  reference 
to  the  very  many  cases  covering  this.  We  do 
not  think  It  necessary  to  dte  them. 

In  the  case  at  bar  we  have  the  statntory 
general  warranty  deed ;  the  statutory  words 
"grant,  bargain  and  sell,"  unrestrained  "by 
any  expressed  terms  contained  in"  the  con- 
veyance. Section  2703,  Revised  Statutes  1909. 
Under  this  statute  these  words,  so  used  and 
without  restriction  In  the  deed  itself,  are  to 
be  construed  as  covenants  against  any  and 
all  incumbrances.  In  the  case  at  bar  we  have 
here  presented  an  attempt  to  limit  that  cove- 
nant, to  restrain  it,  by  an  outside  agreement 
resting  in  parol,  no  restraints  or  limitations 
expressed  In  the  deed  itself. 

The  Judgment  of  the  circuit  court  was 
therefore  pronounced  upon  a  verdict  which 
could  only  be  sustained  on  evidence  which 
was  received  contrary  to  the  established 
prlndples  and  rules  of  law;  in  effect,  evi- 
dence of  an  agreement  by  parol  which  would 
constitute  a  restraint  upon  the  covenants  hi 
the  deed,  the  restraint  not  expressed  In  that 
deed. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  the  drcuit  court 
to  enter  up  a  Judgment  for  plaintiff  for  the 
amount  of  the  taxes  and  interest  or  penalties 
paid,  and  for  Interest  thereon,  after  harine 
ascertained  that  interest,  and  for  costs. 

NORTONI  and  ALLEN,  JJ.,  concur. 
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CABANNB  T.   ST.   LOUIS  OAB  CO. 

(St  LouiB  Court  of  Appeal*.     Miaeouri. 

Dec.  2,  1913.) 

1.  Mastxb  and  Sebvakt  (I  126*)— Mabtbb's 
Duty— Appliancies. 

A  master  who  has  exercised  ordinary  care 
to  famish  a  reasonably  safe  appliance  is  not 
liable  for  injuries  resulting  from  it  becoming 
defective  -while  in  use,  unless  he  should  have 
known  of  the  defect  by  exercising  ordinary 
care  long  enough  to  have  enabled  him  to  re- 
move it 

[BM.  Mote.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  243-251;  Dec.  Dig.  | 
125.»] 

2.  Mastkb  and  Skbvamt  (|  258*)— Injubixs— 
AixsoATioNs  or  Petition. 

Allegations  of  the  petition,  in  an  action 
for  injuries  by  the  steerinjg  gear  of  an  automo- 
bile separating  and  causing  a  collision  while 
plaintiff  was  demonstrating  the  car  for  defend- 
ant that  the  injuries  were  the  direct  result  of 
defendant's  negligence  in  furnishing  a  car  with 
defective  steering  apparatus,  grounded  the  ac- 
tion on  negligence  in  not  originally  furnishing 
a  reasonably  safe  appliance,  and  hence  need 
not  allege  that  defendant  should  have  Imown  of 
the  defect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  816-836;  Dec.  Dig.  f 
2B8.*] 

3.  Masteb  and  Sebvant  (i  285*)— Injubiks- 
JtTBT  QxncanoN— Qaubb  or  Injubt. 

In  an  action  for  injuries  by  the  steering 
gear  of  an  automobile  which  plaintiff  was  dem- 
onstrating for  defendant  separating  and  caus- 
ing a  collision  with  a  tree,  whether  the  injury 
was  caused  by  the  defective  steering  gear  or 
the  explosion  of  a  tire  held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  1002,  1003,  1007,  1008, 
1016,  1085,  1043,  1063 ;    Dec  Dig.  §  285.*] 

4.  Mastkb  and  Sbbvant  (i  107*)— Masteb's 

DtJTT— REPAIBZNO   APFi.IANCE9. 

When  defendant  overhauled  an  automobile 
for  plaintiff's  use  in  demonstrating,  it  was  de-' 
fendant's  duty  to  exercise  ordinary  care  in 
reconstructing  all  parts  of  it  including  the 
steering  gear. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  199-202,  212,  254,  255; 
Dec.  Dig.  I  107.*] 

6.  Mastxb  and  Sebvant  (f  265*) — Pbesdmf- 
TiONs— Pebfobmancx  or  Doty. 

The  presumption  that  an  employer  did  his 
duty  with  respect  to  furnishing  a  reasonably 
■afe  appliance  is  not  conclusive. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  877-908,  955;  Dec.  Dig. 
i  266.*i 

8.  Maetxb  and  Sbbvant  ({{  101,  102*)— Mas- 
teb's DtJTT — Sate  Appliances. 

A  master  must  exercise  ordinary  care  in 

furnishing  a  reasonably  safe  appliance. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  11  135,  171,  174,  178-184, 

192;   Dec.  Dig.  |{  101,  loi*] 

7.  Masteb  and   Sebvant  (|  125*)— Masteb's 
DuTT— Safe  Appuanceb. 

An  employer  who  undertakes  to  construct 
and  furnish  an  appliance  need  not  as  a  condi- 
tion to  liability  for  defects  therein,  be  given 
notice  of  a  defect  which  he  could  have  dis- 
covered by  exercising  ordinary  care  in  con- 
structing the  appliance. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  243-261;  Dec.  Dig.  i 
126.*] 


8.  Masteb  and  Sebvant  (|  289*)— Injubies— 

CONTBIBUTOBT    NlGIjaENOB— QUESTION   FOB 
JUBT. 

In  an  action  for  injuries  by  the  coming 
apart  of  the  steering  gear  of  an  automobile 
furnished  to  plaintiff  for  demonstrating,  result- 
ing in  a  collision  with  a  tree,  whettier  plaintiff 
was  guiltv  of  contributory  negligence  in  ex- 
ceeding the  speed  limit  or  otherwise  htUd  a 
jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |f  1089,  1090,  1092-1132; 
Dec.  Dig.  f  289.*] 

9.  NxouoENCE  (|  134*)  —  Exceeding  Speed 
LimT — Pbiua  Facie  Evidence. 

Running  an  automobile  at  a  speed  in  ex- 
cess of  that  permitted  by  statute  is  prima  facie 
negligence. 

[Eld.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {(  267-270,  272,  273;  Dec.  Dig.  | 
184.*] 

10.  Masteb  and  Sebvant  ({  247*)— In^tubies 

—  CONTBIBUTOBT    NEGUOENCE  —  PBOXIUATE 

Cause. 

The  fact  that  an  employ^,  when  injured, 
is  running  an  automobile  in  excess  of  the  stat- 
utory speed  limit  will  not  bar  a  recovery,  un- 
less such  negligence  proximately  contributed  to 
his  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  795-800;  Dec.  Dig.  { 
247.*] 

11.  Masteb  and  Sebvant  ({  289*)— Injubies 
— JuBT  Question- Pboximatr  Oause. 

In  an  action  for  injuries  from  the  breaking 
of  the  steering  gear  of  an  automobile  which 
plaintiff  was  demonstrating  for  defendant  caus- 
ing a  collision  with  a  tree,  whether  plaintiff's 
negligence  in  running  in  excess  of  tne  statu- 
tory speed  limit  proximately  contributed  to  his 
injury  held  a  jury  question. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1089,  1090,  1092-1132 ; 
Dec.  Dig.  I  289.*] 

Appeal  from  St  Louis  drcnit  Court;  Hugo 
Muench,  Judge. 

Action  by  C.  Gratiot  Cabanne  against  the 
St  Louis  Car  Company.  .From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Watts,  Gentry  &  Lee,  of  St  Louis,  for  ap- 
pellant Jones,  Hocker,  Hawes  &  Angert  of 
St.  Louis,  for  respondent. 

NORTONI,  J.  This  is  a  suit  for  damages 
accrued  to  plaintiff  through  the  negligence 
of  defendant  Plaintiff  recovered,  and  de- 
fendant prosecutes  the  appeal. 

Defendant  manufactures  and  sells  automo- 
biles, and  plaintiff  was  in  its  emp^Ioy  as  a 
demonstrator  and  salesman  of  its  automo- 
biles at  the  time  of  his  injury.  It  appears 
plaintiff  was  demonstrating  an  automobile  to 
a  prospective  purchaser  when  the  steering 
gear  of  the  machine  separated  and  caused  it 
to  collide  with  a  tree  In  Forest  Park  with 
such  force  as  to  demolish  the  automobile 
and  throw  plaintiff  upon  the  earth  so  as  to 
fracture  his  skull  at  the  base  of  the  brain. 

It  is  argued,  first  on  the  part  of  defendant 
that  the  petition  is  insufficient  to  state  a 
cause  of  action  against  defendant  in  that  it 
omits  to  aver  defendant  either  knew  or  might 
have  known  of  the  defective  steering  gear  at- 
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tached  to  tbe  automobile ;  but  we  are  not  so 
persuaded. 

[1]  Defendant  seems  to  confuse  the  doc- 
trine requiring  the  master  to  exercise  ordi- 
nary care  in  the  matter  of  construction  and 
furnishing  appliances  reasonably  safe  for 
the  use  of  his  servant  with  that  which  ob- 
tains with  respect  to  appliances  which, 
though  reasonably  safe  when  furnished,  be- 
come defective  thereafter.  No  one  can  doubt 
that  the  master  performs  the  full  measure 
of  his  duty  enjoined  by  the  law  when  be  ex- 
ercises ordinary  care  to  discover  defects  and 
furnishes  the  servant  an  appliance  reason- 
ably safe  for  use.  If,  after  the  master  has 
performed  this  duty  of  furnishing  a  reason- 
ably safe  appliance,  it  becomes  defective 
wbile  in  use,  no  recovery  may  be  allowed  as 
for  a  breach  of  the  obligation  with  respect  to 
that  matter  unless  It  appears  the  master  ei- 
ther knew,  or  by  exercising  ordinary  care  in 
that  behalf  might  have  known,  of  the  defect 
for  a  sufficient  length  of  time  to  remove  it. 
Mueller  v.  Shoe  Co.,  109  Mo.  App.  506,  84  S. 
W.  1010.  However,  this  rule  is  beside  the 
case  here,  for  no  complaint  is  made  with  re- 
q>ect  to  the  failure  of  the  master  to  perform 
his  duty  after  the  automobile  was  furnished 
to  plaintiff  reasonably  safe  for  the  purposes 
of  demonstration;  but,  on  the  contrary,  the 
petition  proceeds  on  the  theory  that  defend- 
ant breached  the  obligation,  which  the  law 
cast  against  it,  to  exercise  ordinary  care  in 
furnishing  plaintiff  with  an  appliance — that 
Is,  an  automobile — reasonably  safe  for  use 
In  demonstration,  in  that  it  furnished  him  an 
automobile  with  a  defective  steering  appa- 
ratus, which  separated  wbile  running  and  oc- 
casioned his  hurt  The  averment  touching 
this  matter  is :  "Plaintiff  further  states  that 
the  injuries  aforesaid  sustained  by  plaintiff 
were  the  direct  result  of  the  negligence  and 
carelessness  of  the  defendant  in  furnishing 
him  with  a  car  with  unsafe,  dangerous,  and 
defective  steering  apparatus  as  aforesaid." 
In  other  portions  of  the  petition  it  is  set 
forth  that  the  sector  lever,  or,  as  some  call  it, 
the  steering  arm,  separated  from  the  tie  link 
In  the  rod  to  which  it  was  attached,  and  this, 
too,  though  the  machine  was  apparently  safe 
for  use. 

[2]  The  petition  proceeds  throughout  upon 
the  theory  that  defendant  breached  its  obli- 
gation to  exercise  ordinary  care  in  furnish- 
ing plaintiff  a  reasonably  safe  appliance. 
Such  being  true,  it  is  not  essential  to  aver 
that  defendant  either  knew  or  might  have 
known  of  the  defect  by  exercising  ordinary 
care  to  that  end,  and  an  averment  that  the 
master  negllgenUy  furnished  the  appliance 
will  suffice.  See  Young  v.  Shickle,  etc..  Iron 
Co.,  103  Mo.  324,  15  S.  W.  771;  Fassbinder 
V.  Mo.  Pac.  R.  Co.,  126  Mo.  App.  563,  104  S. 
W.  1154. 

It  is  urged  the  court  should  have  peremp- 
torily directed  a  verdict  for  defendant,  but 
the  argument  is  obviously  without  merit 
The  evidence  tends  to  prove  that  the  auto- 


mobile furnished  plaintiff  was  an  old  one,  but 
had  been  overhauled  by  defendant  and  fur- 
nished to  plaintiff  as  sufficient  and  asserted 
to  be  in  fine  shape  but  a  week  or  ten  days 
before.  As  before  said,  plaintiff  was  a  dem- 
onstrator and  salesman  of  automobiles  for 
defendant  The  automobile  involved  here 
was  a  large  one  which  weighed  about  3,500 
pounds,  possessing  a  minimum  of  14  horse 
power  and  a  maximum  of  18  horse  power.  It 
had  been  in  the  service  of  defendant  about  a 
year  and  a  half  and  was  first  used  with  a 
wagon  body  on  it  for  the  purpose  of  hauling 
express,  castings,  etc.  Afterwards  it  was 
equipped  with  a  touring  car  body,  and  plain- 
tiff used  it  as  a  demonstrating  car  for  some 
eight  or  ten  months.  About  six  weeks  before 
plaintiff  received  his  injury,  he  reported  to 
the  manager  of  defendant  that  there  was  a 
noise  in  the  car  designated  as  a  "pound,"  and 
that  it  was  unfit  for  demonstrating  purpos- 
es, and,  furthermore,  that  it  needed  new 
chains.  Defendant's  manager  thereupon  in- 
structed plaintiff  to  send  the  car  up  to  the 
factory  and  he  would  have  it  overhauled 
thoroughly  and  "go  all  the  way  through  it." 
The  car  was  delivered  to  the  factory  to  be 
overhauled  and  made  as  it  should  be.  De- 
fendant overhauled  the  car  and  furnished  it 
to  plaintiff  about  a  week  or  ten  days  l>efore 
his  injury  to  be  used  in  demonstrating.  De- 
fendant's manager  assured  plaintiff  at  that 
time  that  the  car  was  in  "fine  shape."  Ap- 
parently the  automobile  was  sufficient  in  all 
respects,  but  there  was  a  defect  thereabout 
in  the  steering  gear  beneath  the  body  of  the 
car  which  was  concealed  by  means  of  a  leath- 
er hood  about  the  same.  It  appears  the 
steering  gear,  which  is  connected  with  the 
steering  wheel  in  the  hands  of  the  demon- 
strator, operates  through  the  connection  of  a 
bar  with  a  ball  or  knob  on  the  end  of  it  in- 
serted in  a  slot  in  another  bar.  These  two 
pieces  of  the  machine  are  in  evidence  and  are 
exhibited  here  through  a  call  therefor  in  the 
bill  of  exceptions  and  by  consent  of  the 
counsel.  Exhibit  A  is  a  rod  which  was  call- 
ed a  tie  link,  and  Exhibit  B  is  known  as  a 
sector  lever,  mentioned,  too,  as  the  steering 
arm.  The  rod.  Exhibit  A,  is  hollow  for  about 
four  inches  from  each  end  and  has  a  slot 
nmnlng  along  in  the  top  of  it  for  some  dis- 
tance from  each  end.  The  outer  end  of  the 
hollow  in  the  rod  is  closed  by  a  nut  To  fit ' 
the  two  parts  together  the  nut  is  removed 
and  the  ball  at  the  end  of  Exhibit  B  fitted 
closely  into  the  hollow  part  of  Exhibit  A, 
the  slender  portion  of  Exhibit  B  above  the 
ball  extending  up  above  the  slot  These  two 
parts  appear  to  be  much  worn  at  their  con- 
junction, that  is  to  say,  the  ball  or  knob  on 
the  one  is  diminished  in  size  by  long  use  and 
the  slot  in  the  other  is  made  larger  and  ex- 
tended through  the  same  means.  The  evi- 
dence tends  to  prove  that  because  of  this  con- 
dition the  ball  or  knob  slipped  out  from  tbe 
slot  and  thus  separated  the  steering  gear  of 
the  machine  beneath  the  body  of  the  car 
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while  plaintiff  was  driving  It  at  a  rate  of- 
speed  between  15  and  20  miles  an  hour. 
While  the  machine  was  thus  moving  at  a  rap- 
id rate  of  speed,  the  wheels  of  the  car  refus- 
ed to  respond  to  the  turn  of  the  steering 
wheel  held  by  plafntiff  and,  indeed,  he  says 
the  steering  wheel  moved  around  in  his 
hands  like  a  toy.  Thereupon  the  automobile 
left  the  roadway  and  collided  with  a  tree 
with  such  force  as  to  demolish  it  and  throw 
plaintiff  and  his  customer  both  to  the 
ground,  inflicting  the  injuries  upon  plaintiff 
for  which  he  sues.  It  appears,  too,  that  one 
of  the  tires  of  the  automobile  exploded  imme- 
diately before  the  collision  or  contemporane- 
ously therewith  or  immediately  thereafter. 
A  witness  some  distance  away  said  he  heard 
the  explosion  Immediately  prior  to  the  colli- 
sion, but  another  witness  said  it  was  imme- 
diately after  the  collision  of  the  automobile 
with  the  tree. 

[3]  It  is  argued  that  the  evidence  is  in- 
sufficient to  suggest  with  certainty  that  the 

'  collision  and  consequent  injury  occurred  be- 
cause of  the  defective  steering  gear,  for  it 
is  said  it  might  as  well  be  attributed  to  the 
exploding  tire  which  likewise  may  occasion 
an  automobile  to  leave  the  road.  But  it 
is  clear  this  was  a  matter  for  the  Jury  to 
answer,  for  it  appears  from  the  evidence  of 
an  automobilist  that  immediately  after  the 
collision  the  steering  gear  was  found  to  be 
separated  as  above  described.  Moreover,  in 
connection  with  this,  there  is  the  positive 
and  direct  testimony  of  plaintiff  that  the 
steering  apparatus  refused  to  respond  and 
guide  the  wheels  of  the  car  when  he  turned 
the  steering  wheel  and  sought  to  apply  it 
Plaintiff  says  the  steering  whed  turned  In 
his  hand  like  a  toy  thus  indicating,  of  course, 
that  the  connections  were  separated  from  the 
steering  gear  as  above  described  and  because 
of  that  the  automobile  collided  with  the 
tree  for  he  could  not  control  it     There  is 

*  an  abundance  in  this  evidence  to  render  the 
question  as  to  the  cause  of  the  Injury  one 
for  the  Jury.  The  matter  of  the  exploding 
tire  was  properly  submitted  in  an  instruc- 
tion for  defendant,  and  the  Jury  told  that  if' 
the  collision  was  caused  by  that  without 
reference  to  the  separation  of  the  steering 
gear  the  Judgment  should  be  for  defendant 
There  can  be  no  doubt  that,  though  the  auto- 
mobile was  an  old  one  and  had  been  in  use 
theretofore,  it  Is  to  be  treated  in  the  instant 
<»se  as  newly  furnished  to  plaintiff.  On 
Ms  complaint  It  was  taken  in  charge  by  de- 
fendant with  a  view  of  overhauling  it  and 
It  appears  such  was  done.  Thereafter  the 
car  was  delivered  again  to  plaintiff  with  the 
assurance  on  the  part  of  defendant's  mana- 
ger that  it  was  in  fine  shape  for  use. 

[4]  Obviously  it  became  defendant's  duty 
to  exercise  ordinary  care  in  overhauling  and 
reconstructing  the  automobile  for  use,  and 
this  obligation  applied  as  well  to  the  matter 
of  the  steering  gear  as  to  other  parts.  The 
evidence  suggests  with  great  force  that  de- 


fendant was  remiss  in  its  duty  with  resi>ect 
to  this  obligation  and  omitted  to  inspect  the 
steering  gear,  for  to  do  so  would  certainly 
reveal  its  defective  condition  and  suggest  the 
installation  of  a  new  one.  The  two  parts, 
which,  It  appears,  separated  and  occasioned 
the  injury,  are  before  the  court  here  as  they 
were  before  the  Jury,  and  it  is  obvious  to 
any  one  that  they  may  be  pulled  apart  by 
the  hands  with  but  slight  effort  In  evidence 
as  they  are  and  subject  to  the  inspection  of 
the  jury,  they  speak  with  telling  force  as 
to  the  defective  condition  of  the  steering 
gear  and  enforce  a  conclusion  of  the  mind 
to  that  effect  which  may  not  be  escaped.  In 
this  connection,  it  is  argued,  too,  that  the 
court  should  have  peremptorily  directed  a 
verdict  for  defendant  because  the  evidence 
does  not  reveal  that  defendant  either  knew, 
or  might  have  known  by  the  exercise  of  or- 
dinary care,  that  the  steering  gear  of  the  car 
was  defective,  for  it  is  said  the  master  is 
presumed  to  have  done  his  full  duty  in  the 
premises. 

[6]  Though  such  presumption  usually  ob- 
tains, it  is  certainly  not  a  conclusive  one, 
but  may  be  overcome  and  removed  entirely 
by  the  evidence  given  at  the  trial.  There 
is  an  abundance  In  the  facts  stated  tending 
to  prove  that  the  master  omitted  to  do  its 
duty  in  the  instant  case  and  that  this  omis- 
sion was  with  respect  to  the  matter  of  con- 
struction in  overliauting  the  car,  to  the  end 
of  furnishing  it  for  plaintiff's  use.  If,  as 
before  said,  it  appeared  the  car  was  fur- 
nished to  plaintiff  reasonably  safe  and  that, 
though  the  master  had  exercised  the  full 
measure  of  care  thereabout,  the  steering 
gear  subsequently  became  defective,  the  mat- ' 
ter  of  actual  or  constructive  notice  of  the 
condition  to  defendant  would  Inhere  in  the 
case  as  precedent  to  its  liability  to  the  end 
that  an  opportunity  for  repair  might  be  had. 
But  here  the  principle  adverted  to  is  whol- 
ly without  influence,  for  the  remission  of 
duty  laid  against  defendant  and  supported 
by  the  evidence  relates  to  the  matter  of  care- 
lessly constructing  the  appliance  and  fur- 
nishing it  to  plaintiff  in  a  defective  condi- 
tion. 

[I]  No  one  can  doubt  that  the  law  re- 
quires the  master  to  exercise  ordinary  care 
in  furnishing  the  servant  a  reasonably  safe 
appliance  with  which  to  perform  the  duties 
of  the  task  assigned  him.  Moreover,  if  the 
master  constructs  the  appliance  or  assumes  as 
here  to  personally  overhaul  an  old  one  aa 
through  a  reconstruction  and  furnish  it  to 
the  servant  for  use,  the  law  devolves  against 
him  the  duty  of  exercising  ordinary  care 
with  respect  to  such  reconstruction,  for  be- 
yond question  the  servant  is  entitled  to  re- 
ceive from  the  master  a  reasonably  safe 
appliance;  that  is,  in  so  far  as  is  possi- 
ble by  the  exercise  of  ordinary  care  on  the 
part  of  the  master. 

[7]  In  such  cases,  where  the  master  as- 
sumes to  construct  and  furnish  the  api^- 
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ance,  he  Is  not  entitled  to  notice  of  a  defect 
If  he  might  haye  discovered  It  by  exercising 
ordinary  care  to  that  end  In  the  conrse  of 
construction  and  before  famishing  It  for  use. 
Malkmus  v.  St  Louis,  etc..  Cement  Co.,  150 
Mo.  App.  446,  458,  459,  131  S.  W.  148;  Bow- 
en  V.  Chicago,  B.  etc.,  R.  Co.,  95  Mo.  268,  8 
S.  W.  230;  Shearman  &  Redfleld  on  Neg. 
(5th  Ed.)  I  104. 

[I]  It  is  entirely  clear  that  the  case  was 
one  for  the  jury  on  the  theory  pursued,  un- 
less plaintltPs  right  of  recoyery  shonld  be 
denied  as  for  his  contributory  negligence. 

The  answer  pleaded  contributory  negli- 
gence on  the  part  of  plaintUf,  and  there  Is 
et-idence  tending  to  prove  It  It  Is  urged 
on  this  alone  that  plaintiff  is  not  entitled  to 
recover,  and  the  court  should  have  so  di- 
rected the  Jury  as  a  matter  of  law,  for  It  Is 
said  plaintiff  voluntarily  testified  that  he 
was  operating  the  automobile  at  the  time  ui 
the  injury  at  a  speed  between  16  and  20  miles 
per  hour.  The  argument  touching  this  mat- 
ter predicates  upon  our  statute  which  In- 
hibits the  running  of  an  automobile  on  a 
public  highway  at  a  greater  rate  of  speed 
than  15  miles  per  hour  and  within  the  limits 
of  any  city  at  a  rate  of  speed  greater  than 
10  miles  per  hour.  The  antomobile  In  the  In- 
stant case  was  being  operated  within  the 
city  of  St  Louis  and,  as  before  said,  plain- 
tiff testified  that  he  was  then  driving  it  at 
a  speed  between  15  and  20  miles  per  hour. 

[9]  Obviously  such  conduct  on  his  part  was 
violative  of  the  statute,  and  it  Is  to  be  con- 
ceded that  the  operation  of  a  conveyance  at 
a  rate  of  speed  exceeding  that  prescribed  and 
in  a  manner  inhibited  by  a  statute  or  ordi- 
nance is  regarded  as  negligence  per  se. 
Therefore  such  showing  alone  is  usually 
treated  as  prima  fade,  though  not  conclusive 
evidence  of  negligence  If  an  Injury  ensue 
on  the  part  of  the  party  so  violating  the 
statute;  that  is,  as  evidence  tending  to  prove 
such  negligence. 

[10]  But  a  recovery  is  not  to  be  allowed 
for  this  unless  it  appears  that  such  violation 
of  the  statute  was  a  proximate  cause  of  the 
injury.  The  mere  fact  that  one  is  engaged 
in  operating  a  conveyance  at  a  rate  of  speed 
inhibited  by  the  statute  at  the  time  an  in- 
jury occurs  is  not  sufficient  in  and  of  itself, 
in  every  case,  together  with  the  statute  pre- 
scribing the  rate  of  speed,  to  reveal  conclu- 
sively that  the  injury  resulted  from  such 
conduct  It  must  appear,  too,  that  such 
violation  of  the  statute  operated  proximate- 
ly to  cause  the  injury.  Kelley  v.  H.  &  St 
J.  R.  Co.,  75  Mo.  138;  Bluedom  y.  Mo.  Pac. 
R.  Co.,  121  Mo.  258,  25  S.  W.  913 ;  Schmidt 
y.  St  Louis  Transit  Co.,  140  Mo.  App.  182, 
120  S.  W.  96;  Campbell  y.  St  Louis  Transit 
Co.,  121  Mo.  App.  406,  411,  99  S.  W.  58.  So, 
too,  for  the  same  reason  in  this  case  It  must 
appear  that  such  conduct  on  the  part  of 
plaintiff  contributed  proximately  to  or  con- 


curred In  hte  Injury.  There  may  be  cases 
where  such  condualon  of  negligence  must 
arise  as  a  matter  of  law,  but  this  is  not  one 
of  them.  It  may  be  that,  though  the  anto- 
mobile here  was  running  ^t  but  eight  miles 
an  hour,  plaintiff  would  have  received  his 
Injury  from  the  breaking  of  the  steering 
gear  Identically  as  he  did  with  it  running 
at  more  than  16  miles  per  hour.  The  mat- 
ter of  the  rate  of  speed  seems  not  to  be  con- 
cluslye  at  all,  for  a  heavy  machine  weighing 
3,500  pounds  is  likely  to  go  astray  and  pro- 
duce calamitous  results  from  the  breaking  of 
the  steering  gear  when  running  at  a  rate  of 
speed  even  within  the  statutory  Inhibition. 

[11j  The  question  of  plalnttfTs  contribu- 
tory negligence  and  as  to  whether  or  not  the 
high  rate  of  speed  contributed  proximately 
to  his  injury  was  obviously  for  the  jury. 
The  instructions  given  properly  submitted  it, 
as  they  did  other  questions  pertaining  to  the 
liability  and  nonliability  of  defendant  on  the 
facts  of  the  case. 

The  substantial  points  made  against  the 
instruction  on  the  measure  of  damages  are 
identical  with,  and  arise  under  like  circum- 
stances as,  those  considered  In  Scholl  v. 
Grayson,  14T  Mo.  App.  652,  127  S.  W.  415. 
In  that  case  the  arguments  put  forward  here 
were  duly  considered  and  separately  treated 
as  unavailing  in  the  opinion.  What  is  there 
said  is  sufficient  without  more. 

Other  arguments  pertaining  to  the  instruc- 
tions given  for  plaintiff  are  all  disposed  of 
by  what  we  have  said  In  the  opinion,  and  no 
instructions  were  refnsed  to  defendant. 

The  judgment  should  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  X,  and  ALLEN,  J.,  concur. 


STATE  y.  POWELL, 

(St  Louis  Court  of  Appeals.    Misaourl.    Dee.- 

2,  1913.) 

Labcent  (I  65*)— Petit  Lakcent— Evidenck. 
Evidence  held  to  sustain  a  conviction  of 
petit  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  {  160;   Dec.  Dig.  i  65.*] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction ;   Calvin  N.  Miller,  Judge. 

Landon  Powell  was  convicted  of  petit  lar- 
ceny, and  he  appeals.    Affirmed.' 

Fish  &  Fish,  of  St  Louis, -for  appellant 
Howard  Sldener,  of  St  Louis,  for  the  State. 

NORTONI,  J.  Defendant  appeals  from  • 
judgment  of  conviction  on  a  charge  of  petit 
larceny.  Though  the  record  proper  and  bill 
of  exceptions  are  before  us,  It  appears  neither 
party  has  filed  a  brief  in  the  case.  Howev- 
er, it  is  onr  duty  under  the  statute  to  ex- 
amine the  record  for  error,  and  this  we  have 
done. 

The  information  is  in  the  usual  form  and 
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sufficient  In  all  Its  parts.  By  it  the  prosecnt- 
ing  attorney,  under  his  oath  of  office,  charged 
defendant  with  having  stolen,  taken,  and  car- 
ried away  certain  dishes  and  edibles  of  the 
Talne  of  $6,  the  property  of  Fred  Harrey,  a 
corporation.  There  is  an  abundance  of  evi- 
dence In  the  record  tending  to  prove  the 
charge  as  laid.  It  appears  that  Fred  Harvey, 
a  corporation,  the  owner  of  the  edibles  and 
dishes,  which  it  is  alleged  defendant  stole 
and  carried  away,  owns  and  operates  the  din- 
ing service  on  the  St  Louis  &  San  Francisco 
Railroad.  In  connection  with  this  business, 
Fred  Harvey,  the  corporation,  operates  cer- 
tain dining  cars  thereon.  An  Inspector  in 
the  employ  of  Fred  Harvey  boarded  one  of 
Its  incoming  dining  cars  at  Tower  Grove 
Station  in  the  city  of  St  Louis  and  discover- 
ed defendant  in  possession  of  the  stolen  edi- 
bles and  dishes,  which  it  appears  he  packed 
away  In  his  grip  and  was  about  to  remove 
from  the  car.  Upon  being  confronted  with 
the  charge  of  theft  concerning  these  articles 
by  the  inspector,  it  Is  said  defendant  sub- 
stantially admitted  it  According  to  the  ev- 
idence, defendant  said:  "You  have  gotten 
me.  I  am  damnably  guilty."  The  court 
found  defendant  guil^  of  the  charge  laid — 
that  is,  petit  larceny — and  assessed  as  his 
punishment  confinement  in  the  workhouse  for 
a  term  of  three  months,  on  which  finding  and 
assessment  of  punishment  it  appears  a  Judg- 
ment of  conviction  was  duly  entered.  The 
evidence  is  ample  to  support  the  conviction, 
and  no  error  of  law  appears  in  the  record. 

The  Judgment  should  therefore  be  affirmed. 
It  la  so  ordered. 

REYNOIiDS,  P.  J.,  and  ALLEN,  J.,  concur. 


CITIZENS'  BANK  OF  SENATH  v.  DOUG- 
LASS et  al. 
(St  Louis  Court  of  Appeals.    Missouri.     Dec. 
2, 1913.) 

1.  Appeai.  akd  Ebbob  (f  10i2*)— Review  — 
Action  of  Tbial  Coubt. 

Where  a  case  was  tried  as  though  the  mat- 
ters alleged  in  defendants'  special  answer  had 
not  been  stricken,  the  appellate  court  may  dis- 
regard the  action  of  the  lower  court  in  strik- 
ing the  principal  allegations  of  defense. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4110-^114;  Dec.  Dig.  i 
1042.*] 

2.  NovATiow  (S  6*)— What  Cokstittttes. 

The  essentials  of  a  novation  being  a  pre- 
vions  valid  obligation,  the  agreement  oi  all  the 
parties  to  the  new  contract,  the  extinguish- 
ment of  the  old  contract,  and  the  validity  of 
the  new,  there  was  no  novation  where  tiiird  per- 
sons agreed  to  pay  defendants'  note  in  favor  of 
plaintiff  bank,  and  the  bank,  with  knowledge 
of  the  agreement,  extended  the  time  of  payment 
in  favor  of  the  third  persons,  there  being  no 
release  of  defendants  or  extinguishment  of  the 
old  obligation. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  {  5;  Dec.  Dig.  i  6.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4848-4861;    vol.  8,  p.  7733.] 


3.  Pbincipai.  and  Subbit  (|  14*)— Cbxation 
or  Relation. 

Where  third  persons  agreed  with  defend- 
ants, for  a  valuable  consideration,  to  assume 
and  pay  a  debt  they  owed  a  bank,  the  relation 
of  principal  and  surety  was  created  between  the 
parties,  even  though  the  bank  was  not  a  party 
to  the  agreement 

[Eid.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  i  33 ;    Dec.  Dig.  {  14.*] 

4.  CoNTBACTs  (§  187*) — Remedies  of  Cbedi- 

TOB— RiOHTS   OF   ACTION. 

A  contract  between  two  or  more  persons 
for  the  benefit  of  a  third  partjr  may  be  enforced 
by  the  latter,  for  whose  beneht  it  is  made,  if  be 
thereafter  adopts  it,  even  though  he  had  no 
knowledge  of  it  at  the  time  it  was  made;  and 
hence  a  bank  may  enforce  a  contract  whereby 
third  persons  agreed  to  assume  payment  of  a 
note  defendants  had  executed  in  its  favor. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  li  798-807;   Dec.  Dig.  |  187.*] 

5.  MoBTOAQEs  (I  283*)— Sale  of  Land— As- 
sumption OF  MOBIOAQB. 

Where  a  grantee  accepts  a  conveyance,  cov- 
enanting to  assume  a  mortgage  on  the  premises 
executed  by  the  grantor,  not  only  does  the  gran- 
tee become  the  principal  debtor  between  the 
parties,  but  the  owner  of  the  mortgage,  after 
notice  of  the  assumption,  must  treat  the  grantee 
as  the  principal  and  the  grantor  as  surety. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  ff  756-758;    Dec.  Dig.  i  283.*] 

6.  Fbauds,  Statute  of  (i  18*)  —  Asbumftion 
OF  Mobtoaoe — Obioinal  Pbomibx. 

An  agreement  whereby  a  grantee  assumes 
a  mortgage  executed  by  the  grantor  need  not 
be  incorporated  in  the  conveyance,  but  may  be 
entirely  oral,  not  being  within  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {{  27-31;    Dec.  Dig.  {  18.*J 

7.  Pbinoipai.    and    Subett    (|    14*)  — Oon- 
TRAOTs  OF  SuBETTSHip— Adoption. 

Where  a  creditor  accepts  a  promise  of 
third  parties,  made  to  the  debtor,  to  discharge 
the  letter's  obligation,  the  creditor  is  bound  to 
respect  the  contract  of  suretyship  between 
them ;  the  right  of  a  party  upon  a  contract 
between  others,  made  for  his  boiefit  being  de- 
pendent upon  and  subordinate  to  the  terms  of 
the  contract 

[Kd.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |  33;    Dec.  Dig.  (  14.*] 

8.  Pbinoipai.  and  Subktt  (|  14*)— Cbeation 
OF  Reiation— Ratification   by  Obeditob. 

Where  third  persons  aj^eed  witii  defend- 
ants to  pay  their  note  due  a  bank,  and  the 
bank  not  only  accepted  the  promise  of  the  third 
persons,  but  induced  them  to  assume  payment 
of  the  debt,  granting  an  extension  of  time 
without  notifying  defendants,  the  bank  must  be 
held  to  have  elected  to  accept  the  third  persons 
as  principals,  and  can  look  to  defendants  mere- 
ly as  sureties. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §  33;   Dec.  Dig.  i  14.*] 

9.  Banks  and  Banking  (f  105*)— Poweb  of 
Cabhieb. 

As  only  the  board  of  directors  may,  under 
Rev.  St  1909,  |  1112,  appoint  or  remove  a 
cashier,  one  who  has  been  appointed  as  cashier 
of  a  bank  and  has  not  been  removed,  has  au- 
thority to  bind  the  institution,  where  he  still 
attends  to  its  more  important  affairs,  even 
though  he  is  principally  occupied  with  other 
business  in  another  dty. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  If  249-252;  Dec.  Dig.  § 
105.*] 
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10.  Banks  and  Banking  (|  109*)— Casbieb 
— PowEB  OF  Cashier. 

The  cashier  of  a  bank  has  prima  facie 
authority  to  extend  the  time  for  payment  of  ne- 
gotiable paper;  this  being  particularly  true 
where  he  has  virtual  control  of  the  banlc's  en- 
tire business. 

[Ed.  Note.— For  other  cases,  see  Bonks  and 
Banking,  Cent.  Dig.  U  257-260;  Dec  Dig.  § 
109.*] 

11.  Banks  and  Banking  ({  116*)— Gabhieb 
— Imputation  of  His  Knowledge, 

Where  the  cashier  of  a  bank  in  his  private 
capacity  learned  that  payment  of  a  note  given 
by  defendants  had  been  assumed  by  third  per- 
sons, and  he  later  extended  the  time  of  pay- 
ment of  the  note,  the  bank  was  chargeable  with 
his  knowledge. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  282-287;  Dec.  Dig.  { 
116.*] 

12.  Pbincipal  and  Subbtt  (|  104*)  — Dis- 
chabge  of  Makeb— Liability  as  StJBETY— 
Extension  of  Time  of  Payment. 

Where  defendants,  who  were  the  makers 
of  a  note  providing  that  time  of  payment  might 
be  extended  without  notice,  entered  into  an 
agreement  with  third  persons  that  the  latter 
should  discharge  the  note,  and  tiie  payee  bank, 
with'  knowledge  of  their  agreement,  extended 
the  time  of  payment,  the  extension  relieved  de- 
fendants of  their  liability  as  sureties ;  the  sure- 
tyship relation  being  entirely  independent  of 
the  note. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  {{  186-190,  103-195,  197- 
199,  200;    Dec.  Dig.  §  104.*] 

13.  Bills  and  Notes  (i  49*)— Liabilitt  of 
Makeb. 

Under  Negotiable  Instruments  Law  (Rev. 
St  1909,  f  10,161),  providing  that  the  person 
primarily  liable  on  the  instrument  is  the  person 
who,  by  the  terms  of  the  instrument,  is  ab- 
solutely required  to  pay  the  same,  those  who 
sign  as  joint  makers  are  persons  primarily  lia- 
ble, even  though  they  sign  for  the  accommoda- 
tion of  one  of  their  number  and  that  fact  is 
known  to  the  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  66 ;   Dec.  Dig.  §  49.*] 

14.  Pbincipal  and  Subbtt  (§  14*)  — Con - 
TBAcTs   OF   SuBETTsnip  —  Negotiable  In- 

STBUMENTB    LAW. 

Where  defendants,  who  were  the  peisona 
primarily  liable  for  the  payment  of  a  note,  be- 
came sureties,  owing  to  a  8ul>seqaent  agree- 
ment with  third  persons  that  the  latter  should 
pay  it,  their  liability  wag  unaffected  by  the 
Negotiable  Instruments  Law. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  {  33;    Dec.  Dig.  t  14.*] 

15.  Pbincipal  and  Subett  (|  108*)  — Re- 
lease OB  Dischabge  of  Subett  — Exten- 
sion OF  Time. 

For  an  extension  of  time  of  payment  to  dis- 
charge a  surety  on  a  note,  such  extension  must 
be  supported  by  a  valid  consideration,  and  be 
binding  upon  tlie  creditor;  this  also  being  the 
rule  of  Negotiable  Instruments  Law  (Rev.  St. 
1909,  i  10,090). 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {(  213-218;  Dec.  Dig.  { 
108.*] 

16.  Pbincipai,  and  Subett  ({  162*)  — Jubt 

QUE.ST10N. 

Where  defendants,  who  bad  executed  a 
note,  but  who  were  liable  only  as  sureties,  ow- 
ing to  a  subsequent  agreement  made  by  third 
persons  to  pay  the  same,  claimed  that  they  had 
been  discharged  by  the  creditor's  extension  of 


time,  the  question  was  for  the  jury,  'wbere  the 
evidence  was  conflicting. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  442-446;  Dec.  Dig.  I 
162.*] 

17.  Pbincipal  and  Subett  (§  46*) — Equita- 
ble Estoppel— What  Oonstitutks — "Es- 
toppel IN  Pais." 

Defendants  executed  a  note  to  a  bank,  and 
thereafter  made  an  agreement  whereby  third 
persons  were  to  discharge  the  obligation.  Held, 
that  the  bank's  subsequent  extension  of  time 
of  payment,  so  as  to  induce  another  to  assame 
payment  instead  of  the  parties  who  contracted 
with  defendants,  would  not  work  an  estopjiel 
on  the  bank,  an  "estoppel  in  pais"  being  a  right 
arising  from  acts,  admissions,  or  conduct  which 
have  induced  a  change  of  position,  and  the  ex- 
tension in  the  present  instance  inducing  no 
change  of  position. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  ff  91-95;  Dec.  Dig.  i 
46.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2497-2508 ;   voL  8,  p.  7655.] 

18.  Cancellation  of  Instbuhents  (|  &*)  — 
Right  to  Cancellation. 

Where  defendants  executed  a  note,  but  lat- 
er became  only  sureties,  owing  to  an  agree- 
ment whereby  third  persons  assumed  payment 
of  the  debt,  an  extension  of  time  of  pajrment 
did  not  entitle  defendants  to  a  cancellation  of 
the  instrument  although  discharging  them  from 
any  liability;  the  instrument  evidencing  the 
obligation  assumed  by  others. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §  4;  Dec.  Dig.  ! 
6.*] 

19.  Tbtal   (I  250*)— iNSTBUcnoNS— Applica- 
BiLiTT  TO  Evidence  and  Issues. 

Instructions  inapplicable  to  the  issues  and 
evidence  are  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  584-586;    Dec.  Dig.  f  250.*] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  the  Citizens*  Bank  of  Senath, 
Missouri,  against  W.  H.  Douglass  and  oth- 
ers. From  a  judgment  for  plaintiff,  d^end- 
ants  appeal.    Reversed  and  remanded. 

Trlbble  &  Smith,  of  Kennett,  and  W.  H. 
Douglass,  of  St  Louis,  for  appellants.  Brad- 
ley &  McKay,  of  Kennett,  for  respondent 

ALLEN,  J.  This  is  an  action  by  plaintUI 
bank  upon  a  promissory  note  executed  by 
the  defendants.  Plaintiff  had  judgment  for 
the  amount  remaining  unpaid  on  the  note, 
with  accrued  interest  thereon,  and  the  de- 
fendants have  appealed. 

The '  note  in  suit  was  originally  for  the 
sum  of  $2,250,  dated  January  10,  1906,  due 
March  1,  1906,  and  payable  to  the  order  of 
plaintiff.  It  bore  Interest  at  the  rate  of  8 
per  cent  per  annum,  and  contained  the  fol- 
lowing provision :  "Makers  and  Indorsers 
of  this  note  hereby  severally  waive  present- 
ment of  payment  and  notice  of  nonpayment, 
protest  and  consent  that  time  of  payment 
may  be  extended  without  notice."  A  nota- 
tion appeared  upon  the  back  of  the  note^  to 
the  effect  that  the  maturity  thereof  had  been 
extended  to  July  1,   1910,   "Interest  paid." 
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The  petition  declares  upon  the  note,  admits 
the  tMyment  of  $700  thereon  on  November 
SO,  1908,  and  prays  Judgment  for  $1,550,  with 
Interest  at  the  rate  of  S  per  cent  per  annum 
from  March  1,  1909.  The  amended  answer 
admits  the  execution  of  the  note  by  defend- 
ant; avers  that  on  November  SO,  t90S,  not 
-only  $700  was  paid  upon  the  principal,  but 
that  all  Interest  accrued  to  that  date  was 
paid  tbereon,  leaving  a  balance  due  at  said 
date  of  $1,560.  And  it  is  averred  that  de- 
fendants Jas.  M.  Douglass  and  A.  T.  Douglass 
were  but  accommodation  makers  for  defend- 
ant W.  H.  Douglass,  and  as  between  them- 
selves and  the  latter  were  sureties,  and  that 
this  was  known  to  the  plaintlfT.  The  amend- 
ed answer  then  proceeds  to  set  up  In  detail 
certain  facts,  by  reason  of  which  It  is  averred 
that  these  defendants  were  released  from  all 
liability  on  the  note.  In  substance  these 
averments  are  that  the  payment  of  the  note 
was  first  extended  to  July  1,  1909;  that  on 
.June  15,  1909,  defendant  W.  H.  Douglass  en- 
tered into  a  contract  with  one  Gillespie  and 
one  Caneer,  the  latter  being  then  the  cashier 
of  plaintiff  bank,  whereby  said  Gillespie  and 
Caneer,  for  certain  valuable  conslderatloD, 
assumed  and  agreed  to  pay  the  note  at  and 
when  the  same  should  become  due  and  pay- 
able, in  accordance  with  the  extension  made 
thereof;  that  on  the  following  day,  to  wit, 
June  16,  1909,  a  contract  was  entered  into  be- 
tween said  Gillespie  and  Caneer  on  the  one 
hand  and  one  Gardner  on  the  other,  where- 
by, for  like  valuable  consideration,  the  said 
Gardner  in  turn  assumed  and  agreed  to  pay 
the  note,  and  that  as  an  inducement  to  the 
said  Gardner  to  so  assume  the  payment 
thereof  the  said  Caneer,  acting  for  and  on 
behalf  of  plaintiff  bank,  and  being  clothed 
with  full  power  and  authority  in  the  prem- 
ises, agreed  on  behalf  of  plaintiff  to  estend 
the  time  of  payment  thereof  to  September  1, 
1909,  and  that  plaintiff  bank  did  so  extend 
the  time  of  payment  of  the  note,  without  the 
knowledge  and  consent  of  defendant,  W.  H. 
Douglass,  or  of  his  codefendants ;  that  the 
plaintiff  thereafter  dealt  with  and  recognized 
the  said  Gardner  as  payor  of  the  note,  and 
fully  ratified  the  said  acts  of  its  alleged 
cashier  In  the  premises.  The  foregoing  are 
the  essential  averments  of  the  answer,  as 
well  as  of  a  so-called  supplemental  answer 
filed,  and  it  Is  averred  that  the  facts  pleaded 
constitDted  a  novation,  and  gave  rise  to  an 
equitable  estoppel  against  plaintiff.  The  re- 
ply controverted  the  facts  pleaded  in  defense. 
The  evidence  shows  that  A.  A.  Caneer  had 
been  the  cashier  of  plaintiff  Aank,  residing  at 
Senath,  Mo.,  but  that  he  became  Interested 
with  the  defendants  W.  H.  Douglass,  Gilles- 
pie, Gardner  and  others  in  promoting  certain 
insurance  companies  having  offices  in  the 
city  of  St.  Louis ;  that  early  in  June  he  came 
to  the  city  of  St  Louis  on  account  of  his 
connection  with  these  insurance  companies, 
and  that  for  some  months  he  spent  the  great- 
er portion  of  Ills  time  at  the  latter  place; 


that  upon  his  leaving  Senath  one  O.  H.  Story 
was  called  upon  to  perform  the  active  duties 
of  cashier  In  the  bank,  though  the  records  of 
the  meetings  of  the  board  of  directors  of  the 
bank  show  that  Story  was  not  elected  cashier 
until  August  16,  1909,  and  no  resignation  of 
Caneer  as  cashier  appears  to  have  been  ten- 
dered or  acted  upon  in  the  meantime.  Dur- 
ing this  period  it  seemed  that  Caneer,  while 
In  the  city  of  St.  Louis,  represented  and  act- 
ed for  the  bank  in  many  particulars,  appar- 
ently having  full  power  and  authority  so  to 
do ;  and  various  letters  of  bis  were  put  in 
evidence,  showing  that  he  continued  to  exer- 
cise supervision  and  control  over  the  affairs 
of  the  bank,  though  certain  of  his  letters  of- 
fered by  defendants  were  excluded.  It  was 
shown  that  Caneer,  while  acting  as  cashier, 
conducted  practically  all  of  the  Important 
business  of  the  bank  himself,  and  that  he 
seldom  consulted  either  the  board  of  direc- 
tors or  a  finance  committee  thereof. 

On  behalf  of  defendants  it  was  shown,  by 
the  testimony  of  defendant  W.  H.  Douglass 
and  that  of  Gillespie,  that  prior  to  June  15, 
1909,  the  relations  between  the  said  Doug- 
lass and  Gardner  had  become  strained, 
Douglass  claiming  thafc  Gardner  was  im- 
properly applying  funds  of  the  Insurance 
companies  In  question;  that  this  matter  was 
brought  to  a  crisis  by  defendant  W.  H.  Doug- 
lass notifying  a  bank  or  banks  not  to  pay 
out  certain  funds  on  checks  signed  by  Gard- 
ner; that  defendant  W.  H.  Douglass  was 
unwilling  to  continue  his  connection  with 
the  companies,  under  the  circumstances  pre- 
vailing, and  that  about  this  time  Caneer 
and  Gillespie  undertook  to  arrange  a  settle- 
ment or  adjustment  of  matters  between  W. 
H.  Douglass  and  Gardner,  whereby  the  for- 
mer would  deliver  to  Gardner  certain  stock, 
surrender  certain  contracts,  and  release  his 
rights  thereunder,  and  resign  from  a  board 
of  directors;  and  that  In  consideration 
thereof  Gardner  would  assume  the  payment 
of  the  note  here  in  suit  and  another  note 
upon  which  defendant  Douglass  was  liable 
at  the  Union  Station  Bank  of  St  Louis. 
It  appears,  however,  that  Gardner  finally 
refused  to  make  the  contract,  upon  the 
ground  that  he  would  not  deal  directly  with 
defendant  W.  H.  Douglass;  that  upon  the 
matter  taking  this  turn,  Caneer  and  Gilles- 
pie, on  Jnne  16,  1909,  entered  into  a  similar 
contract  themselves  with  W.  H.  Douglass, 
agreeing  to  assume  and  pay  the  two  notes 
mentioned,  for  the  consideration  above  re- 
ferred to;  this  being  done,  it  seems,  with 
the  understanding  with  Gardner  that  he  in 
torn  would  relieve  them  of  the  obligations 
and  liabilities  thus  assumed,  upon  the  trans- 
fer to  him  of  the  consideration  received. 
At  any  rate  it  appears  that  on  the  follow-^ 
ing  day  a  contract  was  entered  into  between 
Caneer  and  Gillespie  on  the  one  hand  and 
Gardner  on  the  other,  whereby  the  latter  aS' 
sumed  and  agreed  to  pay  the  two  notes  men- 
tioned, to  wit,  the  note  sued  upon  and  the 
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one  at  the  TTnlon  Station  Bank,  and  that  In 
consideration  therefor  Caneer  and  Olllespie 
delivered  to  him  the  said  consideration, 
which  they  had  received  from  the  defendant 
W.  H.  Douglass.  It  seems,  however,  that 
Gardner  declined  to  make  the  agreement  In 
question,  assuming  the  payment  of  the  note 
In  suit,  unless  the  time  of  payment  of  the 
latter  were  extended  from  July  1,  1909,  to 
September  let  of  that  year. 

Gillespie  testified  that  Caneer,  purporting 
to  represent  plaintiff  bank,  and  for  and  on 
behalf  of  the  latter,  did  in  fact  agree  to  so 
extend  the  time  of  payment  of  the  debt,  as 
an  Inducement  to  Gardner  to  assume  the 
payment  thereof;  neither  defendant  W.  H. 
Douglass  nor  his  codefendants  being  pres- 
ent or  knowing  thereof.  Defendant  W.  H. 
Douglass  testified  that  Caneer  shortly  there- 
after told  him  over  the  telephone  that  he 
(Caneer)  had  so  agreed  to  extend  the  same, 
and  that  such  extension  was  without  the 
witness'  knowledge  or  consent.  He  also  tes- 
tified as  to  the  contents  of  a  letter  written 
by  Gardner  to  plaintiff,  containing  a  prom- 
ise of  the  writer  to  pay  the  note  sued  upon 
on  or  before  September  1, 1909.  It  seems  that 
there  was  a  written  contract  prepared,  be- 
tween W.  H.  Douglass  and  Gardner,  which 
the  latter  did  not  sign.  This,  it  appears,  con- 
tained the  terms  of  the  agreements  after- 
ward made,  but  what.  If  anything,  the  parties 
signed  does  not  appear.  The  evidence  shows 
that  the  paper  just  referred  to,  and  the 
above-mentioned  letter,  had  been  attached  to 
a  deposition  as  an  exhibit  in  another  case, 
which  deposition  and  the  exhibits  attached 
thereto  had  disappeared. 

Caneer  did  not  testify  aa  to  the  details  of 
the  transactions,  either  between  himself  and 
Gillespie  on  the  one  hand  and  Douglass  on 
the  other,  or  between  himself  and  Gillespie 
on  the  one  hand  and  Gardner  on  the  other; 
nor  did  he  deny  making  the  contract  with 
Gardner,  whereby  the  latter  assumed  the 
note.  He  denied  that  there  was  any  agree- 
ment whereby,  on  behalf  of  the  bank,  he  re- 
leased the  defendants  from  liability  on  the 
note;  denied  in  terms  that  he  extended  or 
undertook  to  extend  the  payment  of  the  lat- 
ter; denied  that  at  that  time  he  was  "the 
cashier"  of  plalntlfr  bank,  stating  that  0.  H. 
Story  was  then  the  cashier. 

Touching  the  question  of  Caneer's  authori- 
ty to  bind  the  bank  in  the  premises,  the  rec- 
ord contains  much  testimony  and  many  ex- 
hibits offered  to  show  the  course  of  dealing 
between  Caneer  and  the  bank  and  the  rela- 
tion which  he  sustained  to  the  latter  at  or 
abont  the  time  in  question ;  but  it  is  unnec- 
essary to  review  this  evidence  In  detail. 

No  extension  of  time  beyond  June  1,  1909, 
appears  upon  the  back  of  the  note.  A  letter 
written  by  Caneer  on  June  16,  1909,  to  Gil- 
lespie, was  put  in  evidence,  whereby  _  the 
writer  stated:  "I  phoned  W.  H.  Douglass 
that  I  was  willing  to  hold  the  note  until 
September,  so  do  as  you  can,  or  whatever 


yon  think  best."  It  appears  that  subsequent 
to  June  10, 1909,  the  plaintiff  bank  at  no  time 
notified  or  made  demand  upon  the  defend- 
ants, or  any  of  them,  with  respect  to  the 
note  until  the  9th  of  the  following  September. 

Story  testified  ttiat  the  bank  had  another 
note  of  Gardner's  and  .that  some  correspond- 
ence was  had  with  the  latter,  but  that  he 
did  not  remember  "whether  it  was  about 
this  note  or  not"  On  September  9th  de- 
fendant W.  H.  Douglass  was  notified  that 
the  note  was  past  due,  the  printed  notice 
sent  him  having  on  it  this  notation:  "Please 
have  the  parties  fix."  The  note  not  having 
been  paid,  on  February  12,  1910,  plaintiff 
bank  notified  Gillespie  that  the  note  had  not 
been  paid,  saying:  "It  was  our  understand- 
ing that  same  was  to  have  been  paid  last 
September.  •  •  *  Please  let  us  hear  from 
yon  or  some  one  In  this  connection.  •  •  • 
Let  us  hear  from  you  by  early  mail  with 
remittance."  And  defendant  W.  H.  Douglass 
testified  as  to  the  contents  of  a  letter  writ- 
ten by  plaintiff  to  Gardner  early  in  1910,  de- 
manding payment  from  the  latter,  which  let- 
ter the  witness  said  he  had  seen  In  the  in- 
surance company's  files,  but  which  could  not 
later  be  fonnd. 

The  cause  came  on  to  trial  before  the 
court  and  a  jury,  and  upon  inotlon  then 
made  by  plaintiff  the  court  ordered  that  part 
of  the  atpended  answer  stricken  out  "which 
deals  with  the  allegation  of  an  agreement, 
to  wit,  the  assuming  of  this  note  and  the  re- 
lease of  the  makers  and  sureties  thereon." 
Despite  this  action  of  the  court,  and  which 
ruling,  as  made,  purported  to  have  the  effect 
of  striking  out  practically  all  of  the  answer, 
the  cause  proceeded  to  trial  before  the  court 
and  a  jury  upon  the  Issues  raised  by  the 
amended  answer  relative  to  the  assuming  of 
the  payment  of  the  note,  first  by  Caneer  and 
Gillespie,  and  then  by  Gardner,  and  the  al- 
leged release  of  the  defendants  from  liability 
thereon  by  the  acts  c?  plaintiff  In  the  prem- 


Upon  the  trial  before  the  jury,  the  fore- 
going evidence  was  adduced  by  the  parties, 
and  the  cause  referred  to  the  jury  under  cer- 
tain Instructions  which  we  shall  notice  later, 
and  resulted  In  a  verdict  for  plalntifl. 
Thereafter,  at  the  same  term,  by  agreement 
of  counsel  for  both  plaintiff  and  defendants, 
the  cause,  upon  the  same  evidence  adduced 
before  the  jury,  was  submitted  to  the  court 
sitting  as  a  chancellor  upon  the  so-called 
equitable  plea  of  estoppel  set  up  In  defend- 
ants' answer.  The  court,  upon  considering 
the  same,  found  for  plaintiff,  and  thereupon 
rendered  judgment  in  its  favor  for  the 
amount  of  the  jury's  verdict 

I.  There  was  much  confusion  with  respect 
to  the  trial  of  the  real  issues  involved.  Both 
in  the  taking  of  the  testimony  and  In  the  in- 
structions, the  court  appears  to  have  pro- 
ceeded in  the  main  upon  the  theory  that  it 
was  necessary  for  the  defendants  to  establish 
a  complete  novation,  Gardner  becoming  the 
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new  debtor;  that  is  to  say,  that  not  only  had 
Gardner  assnmed  paym^it  of  the  note  in 
question,  but  that  the  plaintiff  had  agreed 
to  release  these  defendants  from  liability 
thereon — had  discharged  the  original  debt, 
and  substituted  Gardner  as  the  new  debtor 
in  lieu  of  these  defendants. 

[1  ]  No  such  issue  as  this  was  raised  by  the 
pleadings.  We  may  disregard  the  ruling  of 
the  trial  court  upon  plaintiff's  motion  to 
strike  out  parts  of  the  amended  answer,  for 
the  case  was  tried  as  though  such  ruling  had 
not  been  made.  It  is  true  that  the  word 
"novation"  Is  used  in  the  answer,  but  the 
answer  nowhere,  avers  tliat  plaintiff  agreed 
to  release  the  defendants  from  their  liability 
on  the  note  and  discharge  the  indebtedness 
as  to  them.  Such  were  not  the  facts  pleaded 
in  defense,  nor  was  there  any  evidence  what- 
soever in  support  of  such  theory.  In  fact 
the  defendants  at  the  trial,  in  open  court, 
disclaimed  that  there  was  any  such  defense 
Interposed,  as  they  do  in  their  brief  before 
us. 

The  defense  which  was  in  fact  attempted 
to  be  set  up  by  the  answer,  and  which  was 
supported  by  the  evidence  adduced  on  be- 
half of  defendants,  was  that  Caneer  and 
Gillespie,  for  a  valuable  consideration,  con- 
tracted and  agreed  with  the  defendant  W. 
H.  Douglass  to  assume  and  pay  the  note, 
that  thereafter  Gardner,  for  like  valuable 
consideration,  contracted  and  agreed  with 
Caneer  and  Gillespie  to  assudte  and  pay  the 
same,  and  that  as  a  part  and  parcel  of  this 
subsequent  agreement,  and  as  an  inducement 
to  Gardner  to  agree  to  assume  the  payment 
of  the  note,  Caneer,  acting  for  and  on  be- 
half of  plaintiff,  and  clothed  with  power 
and  authority  to  bind  it  in  the  premises,  and 
without  the  knowledge  and  consent  of  the 
defendants,  agreed  to  extend  and  did  extend 
the  time  of  payment  thereof  from  July  1, 
1909,  to  September  1,  1909,  and,  further,  that 
plaintiff  bank  thereupon  ratified  the  acts  of 
its  alleged  cashier  in  the  premises. 

Appellants  nowhere  contend  that  the  mere 
agreement  on  the  part  of  Caneer  and  Gilles- 
pie to  assume  and  pay  the  note  in  any  wise 
released  them  from  liability  thereon,  but 
say  that  it  did  not  The  theory  of  the  de- 
fense interposed  by  appellants  is  that  when 
Caneer  and  Gillespie  assumed  payment  of  the 
note,  the  defendants,  as  between  themselves, 
Caneer  and  Gillespie,  became  sureties  for  the 
payment  of  the  debt;  that  when  thereafter 
the  subsequent  agreement  was  sought  to  be 
made  with  Gardner,  with  not  only  Caneer 
and  Gillespie  as  parties,  but  the  bank  also,  the 
latter,  acting  through  its  alleged  cashier  and 
representative,  then  plaintiff  bank,  by  assum- 
ing to  thus  deal  with  Gardner,  became  bound 
to  recognize  and  regard  defendants  as  being 
sureties  merely,  and  that  the  acceptance  of 
Gardner  as  the  primary  obligor,  and  the  ex- 
tension of  time  alleged  to  have  been  granted 
by  plaintiff,  without  the  knowledge  and  con- 
sent of  the  defendants,  operated  In  law  to  re- 


lease the  latter,  as  such  soretlea,  from  all  lia- 
bility upon  the  obligation  in  question. 

This,  we  say,  was  the  real  defense  sought 
to  be  InteriMsed,  and  it  remains  to  be  seen 
whether  such  defense  is  available  to  these 
defendants  under  the  circumstances  appear- 
ing in  evidence. 

[2]  II.  That  the  facts  pleaded  and  appear- 
ing in  evidence  did  not  constitute  a  novation 
we  think  is  clear.  It  is  said  that  to  estab- 
lish a  novation  It  is  essential  that  four  things 
be  shown:  (1)  A  previous  valid  obligation; 
(2)  the  agreement  of  all  the  parties  to  the 
new  contract;  (3)  the  extinguishment  of  the 
old  contract;  and  (4)  the  validity  of  the  new 
one.  29  Cyc.  1130.  See,  also.  Babbitt  v. 
Railroad,  149  Mo.  App.  439,  130  S.  W.  364; 
Elliott  V.  Quails,  149  Mo.  App.  482,  130  S.  W. 
474.  The  creditor  must  have  consented  to  the 
discharge  of  the  original  debtor,  accepting  in 
his  stead  the  new  debtor.  29  Cya  1182; 
Leckle  v.  Bennett,  160  Mo.  App.  145,  141  S. 
W.  706;  Babbitt  v.  Bailroad,  supra;  HUiott 
V.  Quails,  supra ;  Brown  v.  Croy,  74  Mo.  App. 
462;  Lumber  Co.  v.  Meffert,  59  Mo.  App.  437. 

In  the  instant  case  the  defendants  were  not 
parties  to  the  agreement  with  Gardner; 
neither  did  they  plead  nor  did  the  evidence 
show  any  agreement  on  the  part  of  plaintiff 
to  release  the  defendants  and  altogether  sub- 
stitute some  one  else  In  their  stead.  The 
contract  on  the  part  of  Gardner  was  sup- 
ported by  a  valuable  consideration,  but  essen- 
tial elements  of  a  complete  novation  are 
lacking;  and,  as  we  have  said,  such  does  not 
appear  to  be  the  theory  of  the  defense. 

[3]  in.  There  can  be  no  doubt  that  the 
agreement  between  defendant  W.  H.  Douglass 
and  Caneer  and  Gillespie  operated  to  create 
the  rriation  of  principal  and  surety  as  be- 
tween the  parties  themselves.  That  is  to 
say,  as  between  themselves  and  the  defend- 
ants, Caneer  and  Gillespie,  having  for  a  val- 
uable consideration  agreed  to  assume  and 
pay  the  debt,  became  the  principals  with  re- 
spect to  the  obligation  in  question,  and  the 
defendants  were  relegated  to  the  position  of 
sureties  with  respect  to  the  payment  thereof. 
It  is  not  claimed  that  plaintiff  bank  was 
in  any  way  a  party  to  this  agreement  It  is 
not  contended  that,  with  respect  to  this  first 
agreement,  Caneer  acted  for  the  bank,  or 
contracted  otherwise  than  in  his  personal 
capacity. 

[4]  It  is  unnecessary  for  us  to  decide  what 
at  this  stage  of  the  matter,  would  have  been 
plaintiff's  position  had  it  been  merely  notified 
of  the  agreement  made  with  Caneer  and  GU- 
lespie,  and  that  as  between  them  and  the  de- 
fendants the  latter  had  become  sureties  for 
the  debt  Whether  the  platotiff  upon 
merely  being  notified  of  such  agreement 
would,  under  these  circumstances,  have  been 
bound  to  recognize  and  respect  the  relation 
thus  created  between  defendants  and  the  par- 
ties assuming  the  debt  is  a  matter  not  here 
directly  involved.  Certain  it  is  that  the 
plaintlfC,  upon  becoming  aware  of  the  con- 
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tract  made  by  Caneer  and  QlUesple,  could 
have  chosen,  at  the  maturity  of  the  note  as 
It  then  stood,  to. have  proceeded  against  the 
latter  as  well  as  the  defendants  for  a  recov- 
ery of  the  debt;  and  likewise  Gardner's  as- 
sumption of  the  debt  caused  him  in  like 
manner  *to  become  liable  to  plaintiff.  For  it 
is  well  established  that  a  contract  made  upon 
a  valid  consideration,  between  two  or  more 
persons  for  the  benefit  of  a  third  party,  may 
be  enforced  by  the  latter  for  whose  benefit 
it  is  made,  If  be  thereafter  adopts  it,  and 
though  he  had  no  knowledge  thereof  at  the 
time.  See  Beattte  Mfg.  Co.  v.  Clark,  208  Mo. 
89,  106  S.  W.  29,  and  cases  cited;  Lumber 
Co.  V.  Banks,  136  Mo.  App.  44,  117  S.  W.  611 ; 
Bank  V.  Commission  Co.,  139  Mo.  App.  110, 
120  8.  W.  648. 

[5]  However,  the  liability  of  Caneer,  Gil- 
lespie, and  Gardner  in  the  premises  is  not 
here  directly  involved.  The  question  is 
whether,  by  virtue  of  assuming  to  become  a 
party  to  the  subsequent  contract  with  Gard- 
ner, in  the  manner  and  under  the  circum- 
stances aforesaid,  the  plaintiff  placed  Itself 
In  a  position  where  it  became  bound  to  re- 
spect the  suretyship,  so  far  as  concerns  these 
defendants;  and.  If  so,  whether  the  alleged 
extension  of  time  on  the  note  operated  to 
release  the  defendants. 

This  is  not  a  case  where  a  grantee  of 
premises  accepts  a  conveyance  thereof  from' 
his  grantor  covenanting  to  assume  and  pay 
the  grantor's  note,  secured  by  a  mortgage  or 
deed  of  trust  upon  such  premises.  In  snch 
cases  it  Is  well  established  that,  not  only  as 
between  such  grantor  and  grantee  does  the 
latter  become  the  principal  debtor  and  the 
former  a  surety  for  the  payment  of  the  mort- 
gage debt,  but  our  courts  hold  further  that, 
although  the  owner  of  the  mortgage  note  may 
enforce  the  liability  against  both  such  gran- 
tor and  grantee,  nevertheless,  after  receiving 
notice  of  such  assumption  of  the  debt,  he  is 
bound  to  recognize  the  suretyship,  and  to  re- 
spect the  rights  of  the  surety  in  his  subse- 
quent dealings  w4th  the  parties  and  any 
act  on  his  part  which  in  law  will  release  a 
surety  wU],  operate  to  release  the  mortgagor. 
See  Nelson  v.  Brown,  140  Mo.  580,  41  8.  W. 
960,  62  Am.  St  Rep.  756;  Regan  v.  Williams, 
185  Mo.  620,  84  S.  W.  959,  105  Am.  St  Rep. 
600;  Laumeyer  v.  Hallock,  103  Mo.  App.  116, 
77  S.  W.  347;  Wonderly  v.  Giessler,  118  Mo. 
App.  708,  93  S.  W.  1130;  Van  Meter  v.  Poole, 
130  Mo.  App.  433,  110  S.  W.  5. 

[I]  And  such  promise  of  the  grantee  of  the 
land  to  pay  the  mortgage  debt  need  not  be  In- 
corporated in  the  deed  of  conveyance  itself, 
nor  even  evidenced  by  a  written  instrument 
but  may  be  entirely  oral.  It  is  not  within  the 
statute  of  frauds  and  required  to  be  in  writ- 
ing, nor  is  it  an  agreement  to  pay  the  debt  of 
another,  but  an  original  undertaking.  See 
Van  Meter  v.  Poole;  Nelson  v.  Brown,  supra. 

[7]  In  the  case  before  ns  the  obligation  as- 
sumed was  not  a  mortgage  note  secured  by 
the  property  which  was  transferred  from  de- 


fendants to  Caneer  and  Gillespie  and  by  the 
latter  to  Gardner,  but,  if  the  facts  are  as  de- 
fendants contend,  there  are  strong  reasons 
why  the  same  rule  should  obtain  so  far  as 
concerns  the  duty  of  plaintiff  to  respect  the 
relation  of  principal  and  surety;  there  being 
no  equities  with  respect  to  mortgaged  prop- 
erty to  be  dealt  with.  We  are  not  embar- 
rassed by  the  question  as  to  what  the  bank's 
rights  and  duties  might  have  been,  in  dealing 
thereafter  with  these  parties,  had  the  bank 
not  been  itself  a  party  to  the  final  agreement 
and  bad  been  merely  notified  that  these  re- 
spective agreements  had  been  entered  Into. 
Defendants'  theory,  which  there  Is  evidence 
tending  strongly  to  support  Is  that  plalntlfF 
bank  was  In  fact  through  its  cashier,  a 
party  to  the  agreement  with  Gardner;  that 
is  to  say  that  Caneer  acted  in  that  transac- 
tion, not  only  for  himself  personally,  as  one 
of  the  parties  who  had  theretofore  assumed 
the  payment  of  the  note,  but  as  the  plaintiff's 
representative,  and  that  as  an  inducement  to 
secure  Gardner's  agreement  made  a  binding 
contract  on  the  part  of  plaintiff  to  extend  the 
time  of  payment  of  the  note  from  July  1, 
to  September  1, 1909. 

Even  aside  from  the  fact  that  plaintiff,  as 
appellants  contend,  was  a  party  to  the  very 
contract  Itself  with  which  we  are  now  deal- 
ing, there  is  ample  authority  for  the  proposi- 
tion that  if  a  creditor  accepts  a  promise  of  a 
third  party  made  to  his  debtor;  he  becomes 
bound  to  respect  the  relationship  of  principal 
and  surety  existing  between  such  third  per- 
son and  the  promlsea  In  Malanaphy  v.  Mfg. 
Co.,  125  Iowa,  719,  101  N.  W.  640,  106  Am.  St 
Rep.  332,  the  court  in  treating  of  this  ques- 
tion said:  "Necessarily  the  rights  of  a  party 
for  whose  benefit  a  promise  is  made  must  be 
measured  by  the  terms  of  the  agreement  be- 
tween the  principal  parties,  and  the  right  to 
recover  from  the  promisor  la  not  absolute  in 
all  cases.  Among  other  limitations,  the  party 
to  be  benefited  takes  subject  to  all  inherent 
equities  arising  out  of  the  contract  as  affect- 
ing the  principal  parties  one  with  the  other. 
This  follows  naturally  from  the  relation  of 
privity  which  the  law  implies.  Dunning  v. 
Leavltt  85  N.  Y.  30,  39  Am.  Rep.  617;  Ellis 
V.  Harrison,  104  Mo.  270,  16  S.  W.  198; 
Brandon  v.  Hughes,  22  La.  Ann.  360;  Trim- 
ball  V.  Strother,  26  Ohio  St  378;  7  Am.  & 
Eug.  Enc.  Law  (2d  Ed.)  109.  Turning  our 
attention  to  the  principal  parties  to  the  con- 
tract it  is  quite  clear  that  as  between  them, 
the  promisor  became  primarily  liable  for  the 
debt  It  assumed  the  relation  of  a  principal, 
and,  as  to  it  the  obligation  of  the  promLSee 
became  that  of  a  surety  only.  •  •  • 
Now,  as  a  creditor  for  whose  benefit  a 
promise  is  made  takes  subject  to  the  equities 
existing  between  the  principal  parties.  It 
follows  conclusively  that  it  be  accepts  of 
such  promise,  he  becomes  bound  to  observe 
the  relationship  of  principal  and  surety  exist- 
ing between  the  principal  parties,  and  must 
act  in  recognition  thereof."     In  this  same 
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connection  see  1  Brandt  on  Suretyship  (3d 
Ed.)  S  1;  section  46,  note  15,  32  Cyc  35. 

That  the  right  of  action  by  a  party  for 
whose  benefit  and  advantage  a  contract  is 
made  between  two  other  persons  1«  dependent 
upon  and  subordinate  to  the  terms  of  the 
contract  as  made  Is  fully  recognized  by  our 
courts.  See  Ellis  v.  Harrison,  supra;  Davis 
V.  Dunn,  121  Mo.  App.  490,  97  8.  W.  226; 
Beattle  Mfg.  Co.  t.  Clark,  208  Mo.  89,  106  S. 
W.  29.  Certain  it  Is  that  the  right  of  the 
creditor  to  proceed  against  the  third  party  so 
assuming  the  debt  Is  measured  by  the  con- 
tract of  assumption.  And,  as  said  in  Malan- 
aphy  V.  Mfg.  Co.,  snpra,  it  would  seem  to 
follow  that  when  he  does  elect  to  adopt  the 
promise  of  such  third  party,  he  must  take  it 
cum  onere,  and  must  respect  the  relation  ex- 
isting between  the  promisor  and  the  prom- 
isee. 

[I]  But  the  instant  case  presents  a  further 
reason  for  holding  that  plaintiff  became 
bound  to  observe  and  respect  the  relation 
of  defendants  as  sureties.  For  Ladeed,  if 
plalntiCt  not  only  accepted  the  promise  of 
Gardner,  but  actively  took  part  in  inducing 
the  latter  to  assume  the  debt,  and  assumed 
to  treat  and  deal  with  him  as  a  principal, 
without  consulting  the  defendants,  then  we 
think  it  cannot  be  doubted  that  the  plaintiff 
should  be  held  to  have  elected  to  accept 
Gardner  as  the  primary  debtor,  and  should 
be  permitted  to  look  to  the  defendants  merely 
as  sureties. 

In  this  connection  we  may  say  that  after 
the  contract  was  entered  into,  whereby 
Caneer  and  Gillespie  assumed  the  note,  the 
latter  became  obligated  to  pay  the  same 
when  it  matured  July  1,  1909,  and  had  they 
failed  to  do  so,  the  defendants  would  have 
been  entitled  to  pay  the  debt  and  at  once 
proceed  to  protect  themselves  in  the  premises. 
Defendants  were  not  parties  to  the  subse- 
quent agreement,  liad  nothing  to  do  with  It 
in  fact,  and  their  rights  may  have  been  seri- 
ously prejudiced  by  a  valid  extension  of  time, 
if  there  was  one.  And  if  the  plaintiff  was  a 
I>arty  to  the  contract  with  Gardner,  and 
actively  participated  in  procuring  the  same, 
then  it  seems  clear  that  if  plaintiff,  either  at 
the  time  or  thereafter,  did  anything  which 
would  In  law  release  a  surety,  it  should  oper- 
ate to  release  these  defendants. 

[9]  IV.  That  Caneer  was  cashier  of  plaintiff 
bank,  with  authority  to  act  for  it  in  the 
premises,  at  the  time  the  contract  with  Gard- 
ner was  made,  we  think  cannot  be  doubted. 
Indeed  it  fully  appears  that  he  had  been  ap- 
pointed casliler  by  the  board  of  directors, 
who  alone  may  lawfully  appoint  or  remove  a 
cashier  (Rev.  Stat  1909,  §  1112),  and  had  per- 
formed the  duties  of  this  office  for  some  con- 
siderable period  of  time;  that  upon  coming 
to  St  Louis  he  did  not  resign  as  cashier  or 
sever  his  connection  with  the  bank,  but  that 
he  represented  the  bank  In  many  transac- 
tions, and  kept  In  constant  communication 
with  the  latter,  supervising  and  directing  its 


more  Important  affairs.  It  is  true  that  the 
evidence  shows  that  Story  was  engaged  to 
and  did  perform  such  of  the  active  duties 
pertaining  to  this  oflSce  as  were  required  to 
be  performed  at  the  bank,  though  the  evi- 
dence is  quite  convincing  that  he  reported  to 
Caneer  and  looked  to  the  latter  for  advice 
and  direction  during  this  period.  The  bank's 
records  show  that  he  was  not  elected  cashier 
until  August  16,  1909,  two  months  after  the 
making  of  the  contract  with  Gardner.  It  is 
quite  clear,  therefore,  that  Caneer  was  law- 
fully authorized  to  represent  the  bank  as 
cashier  during  this  period.  And  there  is 
abundant  evidence  that  he  did  exercise  such 
authority. 

[1 0]  y.  As  to  the  authority  of  a  cashier  to 
bind  a  bank  by  a  contract  such  as  it  is  con- 
tended was  made  with  Gardner,  there  can  be 
no  serious  doubt  The  cashier  is  the  execu- 
tive officer  of 'the  bank  through  whom  the 
bank's  business  of  this  nature  is  ordinarily 
conducted ;  and  he  is  held  out  to  the  public 
as  having  authority  to  act  in  accordance  with 
the  general  custom,  practice,  and  course  of 
business  of  such  institutions.  Consequently 
an  act  such  as  is  claimed  was  done  by  him  In 
the  present  case  must  be  regarded  as  being, 
prima  fade  at  least  within  the  scope  of  his 
duties  and  authority.  See  Hughes  v.  Bank, 
62  Mo.  App.  576 ;  Bank  v.  Dick,  73  Mo.  App. 
354 ;  Bank  v.  Loyd,  89  Mo.  App.  262;  Hous- 
ton V.  Kirkman,  156  Mo.  Aw>-  309,  137  S.  W. 
38;  Bank  v.  Bank,  244  Mo.  loc  cit  577,  149 
S.  W.  495.  And  should  there  be  any  doubt 
as  to  this  question,  the  evidence  respecting 
the  course  of  dealing  on  the  part  of  the  bank, 
through  Caneer,  was  such  that  the  tatter's 
authority  in  the  premises  may  well  be  infer- 
redi  particularly  from  proof  that  he  had 
virtually  been  Intrusted  wibh  the  entire 
management  of  the  bank's  business.  See 
Bank  v.  Hughlett,  84  Mo.  App.  268;  Mar- 
shall V.  Bank,  76  Mo.  App.  92. 

[11]  In  this  connection  it  may  be  well  to 
notice  that  the  evidence  adduced  by  defend- 
ants went  to  show  that,  in  making  the  con- 
tract with  Gardner,  Caneer  acted  both  for 
himself  and  the  bank ;  that  the  agreement  In 
fact  was  one  between  himself,  Gillespie,  and 
the  bank  on  the  one  hand,  and  Gardner  on 
the  other.  This  it  was  competent  for  him  to 
do ;  and.  If  he  was  clothed  with  authority  to 
act  for  the  bank,  the  latter  is  bound  by  the 
agreement  and  his  knowledge  in  the  premis- 
es is  imputed  to  the  bank.  See  Stonecutter 
Co.  V.  Myers,  64  Mo.  App.  527;  Withers  v. 
Bank,  67  Mo.  App.  115;  Latimer  v.  Loan  & 
Inv.  Ass'n,  78  Mo.  App.  463. 

[12]  VI.  But  conceding  such  contract  to 
have  been  made  with  Gardner  as  defendant 
charges,  and  the  authority  of  Caneer  to  bind 
the  plaintiff  in  the  premises,  it  remains  to  be 
seen  whether  defendants  should  be  released 
by  reason  of  the  alleged  extension  of  time 
on  the  note,  under  the  circumstances  appear- 
ing. At  the  threshhold  of  this  question  the 
provisions  of  the  note  itself  should  be  con- 
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sldered.  Ab  we  bare  said  above,  the  note 
provided  tbat  the  "makers  and  indorsers" 
thereof  made  certain  waivers,  and  consented 
that  the  time  of  payment  might  be  extended 
without  notice.  In  the  face  of  this  provi- 
sion In  the  note  It  cannot  well  be  doubted 
that,  had  there  been  any  party  to  the  Instru- 
ment originally  entitled  to  be  treated  by 
plaintiff  as  a  surety,  such  surety  would  not 
have  been  released  by  an  extension  of  time  to 
the  primary  obligor.  That  is  not  the  ques- 
tion with  which  we  are  now  dealing,  how- 
ever, for  the  promise  of  a  third  party  to  pay 
the  debt,  and  which  it  Is  said  was  not  only 
accepted,  but  was  Induced  by  the  plaintiff, 
was  a  separate  and  distinct  contact,  and  an 
original  undertaking  In  Itself.  See  Van  Meter 
V.  Poole;  Nelson  v.  Brown,  supra.  It  had 
the  Important  affect  of  creating  entirely  new 
relations  between  the  parties,  Independent 
of  the  original  instrument,  and  of  relegating 
the  original  makers  of  the  note  to  the  posi- 
tion of  sureties  upon  a  new  and  independent 
undertaking;  their  liabilities  being  measured 
no  longer  by  the  original  instrument,  but  by 
the  new  obligation  and  the  relation  which 
they  bore  to  the  latter.  In  this  view,  if  plain- 
tiff by  the  new  contract  made  a  valid  agree- 
ment to  extend  the  time  of  payment  for  a 
definite  period  of  time,  we  think  there  can  be 
no  doubt  that  these  defendants  were  released 
as  such  sureties. 

[13]  VII.  And  in  this  same  connection 
should  be  considered  the  effect  of  the  Nego- 
tiable Instruments  Law  of  1905,  upon  the 
matter  in  hand.  Upon  the  question  of  the 
discharge  of  a  surety  by  the  granting  of  an 
extension  of  time  to  ttie  principal  debtor, 
sections  10,161,  10,080,  and  10,090,  Rev.  Stat, 
have  an  Important  bearing.  Section  10,161, 
supra,  provides:  "The  person  primarily  li- 
able on  the  instrument  is  the  person  who 
by  the  terms  of  the  instrument  is  absolute- 
ly required  to  pay  the  sam&  All  other  par- 
ties are  secondarily  liable."  Section  10,- 
089  makes  provision  as  to  what  will  dis- 
charge a  negotiable  Instrument  Section  10,- 
060  sets  out  those  things  which  will  discharge 
a  person  secondarily  liable  on  the  instru- 
ment, among  these  being  "an  agreement  bind- 
ing npon  the  holder  to  extend  the  time  of 
payment,"  etc  And  under  these  sections  of 
the  statute  It  is  now  held  that  those  who 
sign  as  Joint  makers,  and  therefore  "by  the 
terms  of  the  instrument"  are  absolutely  re- 
quired to  pay  the  same,  are  by  the  statute 
made  "persons  primarily  liable,"  and  that, 
therefore,  none  of  them  will  be  permitted  to 
show  that  they  signed  as  sureties  merely, 
and  hence  none  of  them  will  be  released  by 
an  extension  of  time.  See  Lane  v.  Hyder, 
163  Mo.  App.  688,  147  S.  W.  514  and  authori- 
ties dted.  In  the  case  before  us  one  feature 
of  the  defense, pleaded  was  that  W.  H.  Doug- 
lass was  in  fact  the  party  primarily  liable, 
and  that  his  codefendants,  who  signed  the 
note  as  comakers,  were  accommodation  mak- 
ers, which  was  known  to  plaintiff,  and  that 


they  were  therefore  Burettes  from  tbe  begin- 
ning. The  note,  however,  was  executed  Jan- 
uary 10, 1900,  after  the  above-mentioned  stat- 
ute had  become  effective,  and  hence  all  of  the 
signers  of  the  note  were  originally  "parties 
primarily  liable,"  and  none  of  them  sureties. 

[14]  However,  tbe  above-mentioned  change 
in  our  law,  effected  by  the  adoption  of  tbe 
statute  in  question,  is  without  Influence  here 
so  far  as  concerns  the  real  matter  under 
consideration.  That  is  to  say,  though  all  of 
these  defendants  were  originally  parties  pri- 
marily liable,  and  none  of  them  then  entitled 
to  be  treated  as  sureties,  the  making  of  a 
distinct,  new  contract  with  a  third  person, 
as  of  an  original  undertaking,  such  as  it  is 
said  was  here  done,  has  the  effect  of  relegat- 
ing the  original  makers  of  tbe  note  to  the 
position  of  sureties  wl£h  respect  to  the 
obligation  of  tbe  new  promisee  to  pay  the 
debt  In  this  regard,  the  operation  of  tbe 
new  agreement  made  with  a  third  person  Is 
unaffected  by  the  Negotiable  Instruments 
Law,  for  tbe  relationship  thereby  created  be- 
tween the  parties  arises  Independent  of  the 
original  Instrument 

[IS]  Till.  In  order  for  an  extension  of 
time  of  payment  to  operate  to  release  one 
who  occupies  the  position  of  surety,  such 
extension  must  not  only  be  for  a  fixed  and 
definite  period  of  time,  but  must  be  supported 
by  a  valid  consideration,  and  binding  upon 
the  creditor,  so  that  the  latter  is  thereby 
precluded  In  tbe  meantime  from  proceeding 
to  enforce  tbe  collection  of  the  debt  Such  is 
the  rule  declared  by  numerous  decisions  of 
our  courts;  and  It  Is  in  no  wise  altered  by 
the  Negotiable  Instruments  Law.  See  Ber. 
Stat  1909,  i  10,090. 

[1 1]  But  the  evidence  adduced  on  behalf  of 
defendants  went  to  show  the  making  of  a 
binding  agreement  based  upon  a  valid 
consideration,  to  extend  the  time  of  payment 
of  the  debt  for  a  period  of  two  months,  such 
as  would  perforce  have  stayed  the  hand  of 
plaintiff  during  such  period.  Defendants' 
evidence  on  this  score,  though  quite  per- 
suasive; was  not,  however,  conclusive;  for 
Caneer  testified  that  he  did  not  extend  or 
undertake  to  extend  the  time  of  payment 
The  question  is  therefore  one  for  the  consid- 
eration of  tbe  jury  upon  proper  instructions. 

[17J  IX.  We  are  unable  to  see  that  the 
facts  pleaded  In  defense  were  such  as  to 
raise  an  equitable  estoppel,  though,  if  true, 
they  constituted  a  valid  defense.  "An  estop- 
pel in  pals  is  defined  as  a  right  arising  from 
acts,  admissions,  or  conduct,  and  which  have 
Induced  a  change  of  position  in  accordance 
with  tbe  real  or  apparent  intention  of  the 
parties  against  whom  they  are  alleged." 
Withers  v.  Railroad,  226  Mo.  loc.  dt  399.  126 
S.  W.  432,  and  authorities  cited.  But  it  does 
not  here  appear  that  the  alleged  acts  and 
conduct  of  plaintiff  can  well  be  said  to  have 
induced  the  defendants  to  change  their  posi- 
tion to  their  detriment  Defendant  W.  H. 
Douglass  had  parted  with  the  conslderatioD, 
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which  passed  from  him  to  Caneer  and  Gilles- 
pie prior  to  any  act  on  the  part  of  the  bank 
in  the  premises,  and  It  does  not  appear  that 
thereafter  the  defendants  In  any  way  altered 
their  position  to  their  Injury  in  reliance  upon 
the  conduct  of  plaintiff.  It  Is  true  that  mere 
silence  may,  under  same  circumstances,  raise 
an  estoppel,  but  it  does  not  appear  that  It 
was  here  such  as  to  so  operate.  See  Withers 
V.  Rallroaa  supra,  loc.  dt  399-402,  126  8.  W. 
432;  Pabner  v.  Welch,  154  S.  W.  433. 

[IS]  Defendants  claimed  that  the  facts 
pleaded  by  them  raised  an  estoppel  against 
plaintiff,  and  prayed  that. the  note  be  can- 
celed and  returned  to  them;  and  this  matter 
was  passed  upoi^  by  the  court  sitting  as  a 
chancellor,  after  the  Jury  trial  was  had.  The 
case  was  one  to  be  tried  by  the  Jury,  how- 
ever, under  appropriate  instructions.  And 
though  the  original  makers  be  relieved  from 
liability  upon  the  note,  It  does  not  follow 
that  they  are  entitled  to  hare  it  canceled; 
for  the  Instrument  evidences  the  obligation 
assumed  by  othera 

[19]  X.  Instruction  No.  1,  given  for  the 
plaintiff,  authorized  a  verdict  for  plaintiff 
unless  the  Jury  found  that  the  latter  agreed 
to  release  the  defendants  and  to  accept  Gard- 
ner as  the  payor  of  {he  note.  And  instruction 
No.  2,  given  on  behalf  of  plaintiff,  told  the 
Jury  that  the  defendants  relied  upon  what 
is  termed  In  law  a  novation,  and  that  to 
constitute  the  same  the '  Jury  must  find 
that  for  a  valuable  consideration  Gardner 
agreed  with  W.  H.  Douglass  to  pay  the  note, 
that  the  latter  consented  thereto,  and  that 
plaintiff  agreed  to  accept  Gardner  as  the 
payor  thereof,  and  further  agreed  to  release 
the  defendants.  From  what  we  have  previ- 
ously said,  it  follows  that  these  instructions 
were  baaei  upon  an  altogether  erroneous  con- 
ception of  the  defense  pleaded  and  sought  to 
be  proved,  wwe  highly  prejudicial  to  the 
defendants,  and  should  not  have  been  given. 

Instruction  No.  5,  given  tor  plaintiff,  told 
the  Jury  that  the  cashier  could  not  release  the 
principal  on  the  note  and  accept  in  lieu 
thereof  another  as  payor,  without  authority 
In  writing  from  the  board  of  directors,  and 
that  if  a  cashier  undertook  so  to  do,  the 
bank  would  not  be  bound  thereby,  unless  it 
.afterwards  adopted  and  ratified  the  transac- 
tion. This  instruction  was  also  improper,  in 
that  it  related  to  a  defense  not  sought  to  be 
interposed,  and  it  conveyed  an  altogether  er- 
roneous Impression  as  to  the  authority  of  the 
cashier  to  bind  plaintiff  bank  under  the  facts 
In  evidence. 

It  Is  unnecessary  to  notice  the  Instructions 
fiven  for  defendants,  or  those  which  were 
offered  by  them  and  refused. 

There  are  various  assignments  of  error  per- 
taining to  the  court's  rulings  on  the  admis- 
sion of  evidence;  hut,  in  view  of  what  we 
Jiave  said  above,  we  deem  It  unnecessary  to 
consider  these  in  detail.    From  the  foregoing 


It  will  appear  that  the  defense  attempted  to 
be  Interposed  was  a  valid  one,  and  the  evi- 
dence adduced  tended  very  strongly  to  sup- 
port it  But  it  cannot  be  said  that  the  evi- 
dence conclusively  established  such  defense, 
particularly  In  view  of  Cancer's  testimony 
denying  the  granting  of  an  extension  of  time 
for  the  payment  of  the  debt 

The  Judgment  should  ther^ore  be  reversed, 
and  the  cause  remanded,  with  leave  to  appel- 
lants to  amend  their  answer  if  so  advised. 
It  is  so  ordered. 

REYNOLDS,  P.  X,  and  NORTONI,  J., 
concur. 


RUNDELMAN  v.  JOHN  O'BRIEN  BOILER 
WORKS   CO. 

(St  Louia  Court  of  Appeals.     Missouri. 
Dec  2,  1913.) 

1.  Appbai.  and  Ebbob  ({  193*)— Objections 
TO  Petition— Failubk  to  State  Cause  of 
Action— Time  to  Object. 

The  objection  that  the  petition  does  not 
state  a  cause  of  action  is  available  at  any  stage 
of  the  proceedings,  even  in  the  appellate  court. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {i  1226-1238,  1240;  Dec. 
Dig.  S  193.*] 

2.  Justices  or  the  Peace  (J  101*)  —  Suffi- 
ciENCY  OY  Petition — Objections. 

Objection  in  a  justice's  court  to  the  recep- 
tion of  any  evidence  under  the  petition  for 
failure  to  state  a  cause  of  action  merely  chal- 
lenges its  sufficiency  for  a  total  failure  to 
state  a  cause  of  action  and  cannot  fulfill  the 
purpose  of  a  motion  to  make  more  definite  and 
certain. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  342 ;   Dec.  Dig.  |  101.*] 

3.  Justices  of  the  Peace  ({  91*)  — Pboce- 
DUBB— Sufficiency  op  Statement. 

The  following  account  saed  on  in  a  jus- 
tice's court: 

To  61  hrs.  work  at  BalleTlUe,  III.,  at  40  cts. 

per  hour $20  40 

Received   from   company (7  00 

Paid  out  (or  compuiy  paid  out 3  80 

Due  compuiy  $3  70 

Casb  6  30 

no6» 

— was  sufficiently  definite  and  specific  to  ap- 
prise defendant  of  the  nature  of  the  claim 
against  him  and  to  bar  another  action  on  the 
same  demand,  and  hence  sufficient  to  sapport  a 
judgment  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the^  Peace,  Cent  Dig.  {|  307-323;   Dec  Dig.  § 

4.  Justices  op  the  Peace  (|  91*)  — Plea  n- 
INQS— Constbuction. 

A  very  liberal  rule  ijrevails  with  respect 
to  statements  filed  before  justices  of  the  peace, 
in  view  of  the  character  of  such  courts  and 
tbe  fact  that  tbey  are  intended  as  a  forum, 
where  small  litigants  may  obtain  redress  with- 
out the  expense  of  employing  counsel. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {i  307-323;  D«k:.  Dig.  i 
91.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
161  S.W.-39 
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6.  JUBIICEB  or  THE  Pkaox  (|  100*)  — Flead- 

ino— Tabianoe. 

It  is  no  more  permissible  for  a  party  to 
bring  a  suit  before  a  justice  of  the  peace  on 
one  cause  of  action  and  recover  on  anotiier 
than  it  is  In  a  court  of  record. 

[Eld.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  1%.  S{  33&-341;   Dec  Dig.  i 

6.  Appeal  and  Ebbob  (|  197*)— Pleadino— 

FOBM  OF  OBJECTIOZT. 

A  party  must  interpose  timely  objection  to 
the  admission  of  evidence  outside  of  the  scope 
of  the  pleadings,  grounding  such  objection  upon 
such  variance  and  supporting  it  by  affidavit 
setting  forth  the  respect  in  which  he  has  been 
misled,  as  required  by  Rev.  St  1909,  |  1846. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  107.*] 

Appeal  from  St  Louis  Circuit  Court;  Ba- 
gene  McQulllen,  Judge. 

Action  by  Ferdinand  Rtmdelman  against 
tbe  John  O'Brien  Boiler  Works  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Leahy,  Sannden  &  Barth,  of  St  Lonls, 
for  appellant  F.  A.  C.  MacManus*  of  St 
Louis,  for  respondent 

ALLEN,  J.  This  la  an  action  begun  be- 
fore a  Justice  of  the  peace  by  filing  the  fol- 
lowing account: 

8t  Ix>nla,  He,  Aug.  17.  UU. 

John  O'Brien  Boiler  Works  Co.  to  fe'ardlnand 
Rundelman,  Dr. 
To  a  hn.  work  at  Bellevllla,  111.,  at  40  cts. 

per  hoar  ; |20  40 

Received  from  compaajr |  7  00 

Fold  out  tor  company  paid  out 8  SO 

Due  company  < $  8  70 

Cash  6  80 


no  60 


Room  rent |2  00 

Helper  O'Brien...    1  00 
Car  (are 30 

tS  SO    Wage |tO  40 

Moneys  rac'd 10  60 

Balance  due  10  90 

Plaintiff  prevailed  In  the  Justice  court,  and 
defendant  appealed  to  the  circuit  court, 
where  tbe  cause  was  tried  before  tbe  court 
without  a  jury,  a  Jury  having  been  waived, 
resulting  In  a  Judgment  for  plaintiff  for  the 
balance  claimed  to  be  due,  to  wit,  $9.90. 
From  this  Judgment  defendant  has  prosecut- 
ed Its  appeal  to  this  court. 

I.  Appellant  contends  that  the  statement 
filed  before  the  Justice  does  not  measure  up 
to  the  requirements  respecting  such  state- 
ments, and  Is  Insufficient  With  regard  to 
this  question  we  may  say.  In  tbe  first  place, 
that  the  case  Is  not  one  where  the  defend- 
ant moved  below  to  make  the  account  more 
definite,  properly  saved  Its  exceptions  to  tbe 
overruling  of  such  motion,  did  nothing  to 
waive  the  point,  and  brought  that  question 
here  for  ns  to  review.  No  such  motion  was 
here  made. 


[1]  It  Is  true,  however,  that  the  defend- 
ant interposed  an  objection  to  the  introduc- 
tion of  any  evidence  In  the  case  "for  the 
reason  that  the  petition  filed  in  the  Justice 
court  Is  not  sufficient  under  the  law  to  con- 
stitute a  cause  of  action,"  which  objection 
was  overruled;  defendant  excepting.  Such 
objection,  however,  merely  had  the  effect 
of  challenging  the  sufficiency  of  the  ac- 
count as  for  a  total  failure  to  state  a  cause 
of  action  under  the  rule  respecting  the  suffi- 
ciency of  statements  before  Justices  of  the 
peace.  Consequently  it  does  not  affect  the 
question  on  appeal,  for,  U  the  statement  is 
in  fact  fatally  deficient,  such  deficiency  may 
be  taken  advantage  of  at  any  stage  of  the 
case,  even  In  the  appellate  court 

[2]  Such  objection  cannot  fulffil  the  office 
of  a  motion  to  make  the  account  more  spe- 
cific and  definite.  Jarrett  v.  Mohan,  142  Mo. 
App.  29,  126  S.  W.  212. 

[S]  The  question,  then,  before  us  In  this 
regard  Is  whether  the  account  filed  Is  fatal- 
ly defective  and  insufficient  to  support  tbe 
Judgment  The  rule  is  well  established  that 
the  test  of  the  sufficiency  of  a  statement  filed 
before  a  Justice  of  tbe  peace  is  that  It  must 
be  sufficiently  definite  and  specific  to  ap- 
prise the  defendant  of 'the  nature  of  the 
claim  against  him  and  to  operate  as  a  bar 
to  another  action  on  the  same  demand.  As 
to  this  numerous  cases  might  be  dted,  but 
see  Rechnitzer  v,  Vogelsang,  117  Mo.  App. 
148,  93  S.  W.  326;  Fixture  Co.  v.  Baseball 
Co.,  162  Mo.  App.  601,  133  S.  W.  849. 

Tested  by  this  well-known  rule,  is  tbe 
statement  before  us  sufficient?  It  must  be 
conceded  that  the  cases  in  this  state,  In 
which  the  sufficiency  of  various  statements 
filed  before  Justices  of  the  peace  have  been 
passed  upon,  are  by  no  means  harmonious. 
Such  lack  of  harmony,  however,  at  least  In 
all  of  tbe  more  recent  cases,  does  not  arise 
because  of  any  conflict  as  to  the  rule  to  be 
applied  in  testing  the  sufficiency  of  such 
statements  but  from  the  application  of  the 
rule  to  the  particular  statements  under  con- 
rideration.  Appellant  relies.  In  large  meas- 
ure, upon  the  decision  of  this  court  in  Rech- 
nitzer V.  Vogelsang,  supra.  There  tbe  ac- 
count under  consideration  was  as  follows : 

St.  Louis,  710  Century  Bidg.,  June,  IMS. 
Mr.  Henry  Vogelsang,  acct  tor  Bdw.  J.,  10th  and 
Olive. 

To  mdse.  as  per  bills ^  OO 

To  mdse.  as  per  bills 1180 


trtso 


1903. 

June  t.    By  cash  15  00 

JunelO.    By  cash 2  00        100- 

Of  this  we  said,  through  Goode,  J.:  "It 
wUl  be  observed  that  the  statement  cou- 
tains  no  description  of  the  merchandise  sold 
or  the  dates  on  which  the  sales  were  made. 
For  angbt  It  contains,  the  goods  may  have 
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been  as  well  groceries  or  hardware  as  sta- 
tionery, and  the  dates  may  have  been  dur- 
ing any  perl6d  preceding  June,  1903.  In 
fact,  the  sales  occurred  on  different  dates  In 
the  year  1899.  The  statement  was  Insuffi- 
cient to  apprise  the  defendant  of  the  nature 
of  the  daim  against  him  or  to  bar  another 
action  on  the  same  demand.  This  Is  true, 
because  there  is  nothing  In  It  by  which  the 
particular  merchandise  that  Is  the  subject- 
matter  of  the  action  can  be  identified;  noth- 
ing to  show  what  sort  of  articles  composed 
the  claim,  or  when  they  were  sold  and  de- 
livered. Therefore  the  facts  needed  for 
identification  are  not  given." 

The  statement  was  held  to  be  insufficient 
to  support  the  judgment;  the  following  cas- 
es being  dted  in  support  of  such  ruling,  viz.: 
Brasbears  v.  Strock,  46  Mo.  221;  Swartz  y. 
Nicholson,  65  Mo.  508;  Butts  y.  Phelps,  79 
Mo.  302;  Boughton  v.  Railroad,  25  Mo.  App. 
10;  Doggett  v.  Blanke,  70  Mo.  App.  499; 
MoflCett-West  Drag  C<o.  v.  Johnson,  80  Mo. 
App.  428;  McCrary  v.  Oood,  74  Mo.  App. 
426.  In  a  later  case  in  this  court,  viz.,  Mof- 
fet-West  Drug  C!o.  v.  Crider,  m  Mo.  App. 
109,  100  S.  W.  1009,  a  similar  account  was 
condemned  as  insufficient,  under  the  author- 
ity of  Rechnltzer  v.  Vogelsang,  supra,  and 
the  authorities  there  cited,  although  the 
Items  thereof  were  dated.  However,  the 
still  more  recent  decision  of  this  court  in 
Mercantile  Co.  v.  Devore,  130  Mo.  App.  339, 
109  S.  W.  808,  should  be  considered  in  this 
connection.  There  the  action  was  not  one 
originating  before  a  Justice  of  the  peace, 
but  the  sufficiency  of  an  account  annexed  to 
a  petition  in  the  circuit  court  was  under 
consideration.  The  items  of  this  accoimt 
were  specified  to  be  for  "merchandise,"  and 
the  petition  itself  alleged  that  the  account 
was  for  "goods,  wares,  and  merchandise." 
The  account,  as  aided  by  the  answer,  show- 
ed the  dates  of  the  various  items.  It  was 
held,  in  the  majority  opinion  written  by 
Nortonl,  J.,  that  the  allegation  in  the  peti- 
tion included  aU  kinds  of  goods,  wares,  and 
merchandise  sold  by  plaintiff  to  defendant 
on  the  specified  dates;  and  that  it  was  suffi- 
cient to  bar  another  action  between  the  same 
parties  for  goods,  wares,  or  merchandise  ot 
any  character  sold  on  such  dates.  The 
Rechnltzer  Case,  supra,  was  distlugulsbed 
upon  the  ground  that  the  account  in  that 
case  did  not  show  the  dates  or  even  the 
months  upon  which  the  alleged  merchandise 
was  purchased,  and  that  it  was  not  there 
aided  by  an  answer. 

The  foregoing  cases  involved  accounts  for 
goods  sold  and  delivered,  and  many  o^er 
cases  might  be  referred  to  involving  like 
accounts.  In  the  case  before  us  the  action 
Is  one  for  services.  The  account  is  for  51 
hours  work  at  Belleville,  111.,  at  40  cents  per 
hour.  No  dates  are  given,  excepting  the 
date  appearing  at  the  head  of  the  account, 
which  was  the  date  of  the  Institution  of 
the  salt.    It  Is  not  contended  that  the  latter 


has  any  reference  to  the  time  at  which  the 
work  in  question  wa?  performed. 

It  will  be  observed  that  the  decision  in 
Rechnltzer  v.  Vogelsang,  supra,  is  based  up- 
on the  ground  that  since  the  account  was 
merely  for  merchandise,  and  no  dates  were 
given.  It  was,  taken  as  a  whole,  so  vague 
and  indefinite  that  it  did  not  serve  to  iden- 
tify the  subject  of  the  action  and  was  not 
sufficient  to  operate  as  a  bar  to  another  suit 
upon  the  supposed  dalm.  The  account  be- 
fore us  Is  for  work  alleged  to  have  been 
performed  at  Belleville,  IlL;  the  number 
of  hours  being  spedfled,  though  no  dates  ap- 
pear. By  the  account  it  would  seem  that 
the  plaintiff  sought  to  charge  the  defendant 
for  everjrthing  due  plaintiff  for  work  per- 
formed by  him  at  the  place  designated  in 
the  account  It  would  seem  to  be  suffldent 
as  against  the  charge  that  It  falls  to  ap- 
prise the  defendant  of  the  nature  of  the 
claim,  especially  when  the  latter  did  not 
move  to  make  it  more  definite.  The  only 
argument  against  the  account  which  appears 
to  inhere  with  any  force  is  that  It  will  not 
bar  another  action  on  the  same  demand. 
However,  a  consideration  of  this  subject  has 
led  us  to  the  conclusion  that  It  should  also 
be  uphdd  as  against  this  attack.  This  is 
for  the  reason  that  we  think  that  plaintiff, 
as  we  have  said  above,  must  be  deemed  to 
have  sought  to  charge  the  defendant  with 
all  of  the  work  which  he  had  performed  at 
Belleville,  IlL,  at  least  for  all  compensation 
therefor  which  was  due  and  owing  at  the 
institution  of  the  suit  It  is  well  establish- 
ed that  a  Judgment  concludes  the  rights  of 
the  parties  with  respect  to  the  cause  of  ac- 
tion stated  in  the  pleadings  on  which  such 
Judgment  was  rendered,  whether  the  plead- 
ings embrace  all  or  only  a  portion  of  the 
demand  involved  in  the  cause  of  action. 
This  Is  for  the  reason  that  a  plaintiff  may 
not  split  one  entire  claim  into  two  or  more 
actions,  whether  it  arise  upon  contract  or 
in  tort  See  Union  R.  R.  &  Transportation 
Co.  v.  Traube,  59  Ma  355;  Puckett  v.  An- 
nuity Ass'n,  134  Mo.  App.  501,  114  S.  W. 
1089.  It  is  true  the  rule  is  otherwise  where 
demands  are  necessarily  separate  and  dis- 
tinct causes  of  action.  But  even  where  there 
are  claims  payable  at  different  times,  as 
where  installments  fall  due  at  different  pe- 
riods, arising  out  of  the  same  contract  even 
though  a  separate  action  may  be  brought  as 
each  amount  or  installment  falls  due,  never- 
theless, if  an  action  Is  brought  when  two 
or  more  such  amounts  or  installments  are 
due,  all  then  due  must  be  included  in  that 
action;  and  if  any  be  omitted  the  Judgment 
will  operate  as  a  bar  to  the  prosecution  of 
another  suit  therefor.  tJnlon  R.  R.,  etc.,  Co. 
y.  Traube,  supra ;  Puckett  v.  Annuity  Ass'n, 
supra. 

It  would  seem  that  plaintiff's  account 
should  and  will  operate  as  a  bar  to  any 
claim  for  work  performed  by  him  prior  to 
the  institution  of  the  suit  that  can  be  said 
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to  be  identified  by  the  acconnt  filed.  The 
latter  idratlfies  work  t>erformed  at  Belle- 
ville, IlL,  which  It  is  said  consisted  of  51 
hours  work.  And  we  think  that  it  should 
be  held  to  state  a  cause  of  action  for  any 
work  thus  designated  and  which  was  per- 
formed by  plaintiff;  that  it  will  operate  as 
a  bar  to  any  future  action  for  any  such 
work ;  and  that,  should  plaintiff  have  omit- 
ted to  claim  compensation  for  any  other 
work  that  may  be  so  classed  and  identified, 
he  will  be  precluded  by  this  judgment  from 
asserting  such  claim.  In  this  view  we  are 
of  the  opinion  that  the  account,  though  no 
dates  appear,  is  not  In  the  same  category  as 
the  vague  and  indefinite  account  appearing 
in  the  Rechnitzer  Case,  supra.  The  subject- 
matter  of  the  action  Is  so  far  identified,  we 
think,  as  to  render  the  account  sufficient  to 
support  the  judgment. 

[4]  A  very  liberal  rule  prevails  with  re- 
spect to  statements  filed  before  justices  of 
the  peace;  and  tMs  should  be  so  because  of 
the  character  of  suCb  courts,  and  the  fact 
that  It  is  common  for  a  plaintiff  there  to 
prepare  and  file  his  own  statement  or  ac- 
count In  fact,  such  court  Is  Intended  as  a 
forum  where  the  poor  man,  or  the  small 
litigant,  may  obtain  redress  without  the  ex- 
pense of  employing  counsel.  It  is  neces- 
sary, however,  that  any  statement  filed  be 
sufficient  to  sustain  a  judgment,  when  test- 
ed by  the  liberal  rule  applicable  thereto. 
Tb6  account  before  us,  when  tested  by  that 
rule,  with  every  reasonable  intendment 
which  should  now  be  Indulged  In  its  favor, 
does  not  appear  to  be  fatally  insufficient 

In  Grabbe  v.  Drayage  Co.,  42  Mo.  App. 
522,  this  court.  In  an  opinion  by  Rombauer, 
P.  J.,  held  an  account  for  services  to  be  suf- 
ficient which  was  in  the  following  form,  viz.: 
"To  balance  due  for  wages  as  common  la- 
borer, ten  days,  fl6.00" — ^the  date  of  the 
rendition  of  the  services  not  appearing. 
And  in  this  connection  see,  also,  Allen  v. 
McMonagle,  77  Mo.  478;  Weese  v.  Brown, 
102  Mo.  299,  14  S.  W.  945;  Jarrett  v.  Mo- 
han, supra;  Finley  v.  Dyer,  79  Mo.  App. 
604 ;  Fixture  Co.  v.  Baseball  Co.,  supra. 

We  do  not  undertake  to  harmonize  the 
various  cases  on  the  subject,  nor  to  justify 
the  ruling  in  all  of  the  cases  just  referred 
to,  under  the  rule  stated  and  here  sought 
to  be  applied.  We  refer  to  a  few  of  the 
many  cases  that  might  be  cited  merely  as 
showing  the  lengths  to  which  our  courts 
have  gone  in  sustaining  informal  and  rather 
indefinite  accounts  filed  before  justices  of 
the  peace. 

II.  Appellant  assigns  as  further  error  that 
plaintiff  was  permitted  to  recover  for  serv- 
ices rendered  other  than  that  called  for  in 
the  account;  and  that  thereby  plaintiff  was 
permitted  to  plead  one  cause  of  action  and 
recover,  in  part  at  least,  upon  another.  This 
assignment  of  error  Is  predicated  upon  testi- 
mony of  plaintiff  at  the  trial  which  made  it 


appear  that  a  part  of  the  services  rendered 
and  for  which  the  plaintiff  claimed  compen- 
sation were  performed  in  the  city  of  St 
Louis  and  not  In  Belleville,  III.,  as  charged 
in  the  account 

[E]  It  Is  quite  true  that  it  is  no  more  per- 
missible for  a  party  to  bring  a  suit  before  a 
justice  of  the  peace  on  one  cause  of  action 
and  recover  on  another  than  it  b  In  a  court 
of  record.  Turner  v.  McOook,  77  Mo.  App. 
196;  St  Louis  Trust  Co.  v.  Heal  Estate  Co., 
82  Mo.  App.  260;  Green  v.  Cnitcher,  143 
Mo.  App.  595,  128  8.  W.  768;  Grlswold  v. 
Haas,  145  Mo.  App.  578,  122  S.  W.  781. 
.  In  the  case  before  us,  there  was  not  a  to- 
tal failure  of  proof  as  contemplated  by  sec- 
tion 2021,  Rev.  Stat  1909,  but  a  variance 
between  the  allegations  of  the  statement  of 
the  cause  of  action,  as  contained  in  the 
account,  and  the  proof  offered  In  support 
thereof. 

[8]  And  section  1846,  Rev.  Stat  1909,  pro- 
vides the  manner  In  which  the  objecting  par- 
ty must  proceed  to  take  advantage  of  such 
variance.  It  Is  also  well  settled  that  a  par- 
ty must  Interpose  timely  objection  to  the 
admission  of  evidence  outside  of  the  scope  of 
the  pleadings,  grounding  such  objection  upon 
such  variance  between  the  pleadings  and  the 
proof. 

In  Fisher,  etc.,  Co.  v.  Realty  Company,  189 
Mo.  562,  62  S.  W.  443,  the  court  said :  "It 
has  always  been  the  law  that  the  allega- 
ta and  probata  must  correspond.  •  *  • 
That  a  party  cannot  declare  upon  one  cause 
of  action  and  recover  upon  another  Is  axi- 
omatic in  our  law.  •  •  •  But  It  Is  also 
equally  well  settled  in  our  state  that  timely 
and  appropriate  objection  must  be  made  to 
the  Introduction  of  the  evidence  offered  on 
the  distinct  ground  of  a  variance  between  the 
allegata  and  probata,  and  that  the  objecting 
party  must  proceed  in  the  manner  provided 
by  section  2096,  Rev.  Stat  1889  (now  section 
1846,  Rev.  Stat  1909),  otherwise  his  objec- 
tion will  not  be  considered.  •  •  •  And 
the  affidavit  setting  forth  in  what  respect  a 
party  has  been  misled  is  the  sole  test  of  the 
materiality  of  a  discrepancy  between  the 
allegata  and  probata.  *  •  •  If  a  party 
fails  to  avail  himself  of  section  2096,  supra, 
in  the  trial  court.  It  Is  too  late  to  complain 
in  the  appellate  court"  Many  authorities 
are  dted.  See,  also,  Mellor  v.  Railway  Co., 
105  Mo.  455,  16  S.  W.  849,  10  L.  R.  A.  36 ; 
Harrison  v.  Lakenan,  189  Mo.  581,  88  S.  W. 
63;  Donovan  v.  Brewing  Co.,  92  Mo.  App. 
341;  White  v.  Gilleiand,  93  Mo.  App.  310: 
Litton  V.  Railroad,  111  Mo.  App.  140,  85  S. 
W.  978,  and  authorities  cited;  Avery  ▼. 
Tucker,  137  Mo.  App.  428,  118  S.  W.  672. 
And  the  fact  that  the  suit  Is  one  originally 
begun  before  a  justice  of  the  peace  cannot 
affect  the  application  of  this  rule. 

In  the  case  before  us  the  record  discloses 
that  appellant  did  not  Interpose  timely  ob- 
jection below  to  the  Introduction  of  the  evi- 
dence which  it  la  now  claimed  permitted  a 
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recovery  apon  a  cause  of  action  different 
from  that  stated  In  the  account  It  Is  true 
that  the  record  reveals  a  brief  colloquy  be- 
tween counsel  and  the  court  respecting  a 
portion  of  the  services  which  from  the  testi- 
mony appeared  to  have  been  rendered  In  the 
city  of  St  Louis.  However,  no  objection 
whatsoever  appears  to  have  been  Interposed ; 
nor  was  any  exception  preserved  to  any  ac- 
tion of  the  court  In  the  premises ;  and  no 
affidavit  of  surprise  was  filed.  This  being 
true,  under  the  authorities  to  which  we  have 
above  referred,  it  Is  now  too  late  for  the  ap- 
pellant to  complain  of  a  variance  between 
the  pleading  and  proof,  for  as  to  this  the  ap- 
pellant Is  now  concluded  by  the  judgment 

The  foregoing  are  the  only  assignments 
of  error  before  na.  We  have  carefully  ex- 
amined them,  and  our  conclusion  is  that  they 
must  be  ruled  against  the  appellant  The 
Judgmeat  should  therefore  be  affirmed.  It 
Is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONL  J., 
concur. 


GREISSER  V.  EMMONS  et  aL 

(Springfield  Court  of  Appeals.     Missouri. 

Dec.  11, 1918.) 

1.  Appeal  and  Ebbob   (|   1008*)— Review— 
QussTioNS  of  Fact. 

In  cases  tried  by  the  conrt  without  a  jury, 
where  no  findings  of  fact  are  requested  and  no 
declarations  of  Taw  given,  the  judgment  will  be 
affirmed,  unless  it  is  so  manifestly  erroneous  that 
it  cannot  be  sustained  upon  any  theory  under 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ti  3965-3960,  3962-3969;  Dec. 
Dig.  i  1008.*] 

2.  Appeal    and    Ebbob    (S   842*)— Rbthw— 
Questions  of  Law  ob  Fact. 

Under  Rev.  St  1909,  ^  10,023,  providing 
that  where  an  instrument  payable  on  demand  is 
negotiated  an  unreasonable  length  of  time  after 
its  issue,  the  bolder  is  not  a  holder  in  due  course, 
where,  in  an  action  on  a  check  which  after  being 
indorsed  by  the  makers  and  a  third  person  w(ia 
returned'  to  the  makers  from  whom  it  was  stolen, 
it  api)eared  that  plaintiff  about  30  days  after  the 
theft  indorsed  it  at  a  bank  for  the  benefit  of  the 
thief,  who  then  collected  the  proceeds  and  ap- 
propriated them  to  his  own  use,  it  was  a  ques- 
tion for  the  trial  court  sitting  without  a  jury 
whether,  in  view  of  the  delay  in  the  presentation 
of  the  check  and  the  manner  in  which  plaintiff 
became  indorser,  he  was  a  holder  in  due  course. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3316-3330;  Dec.  Dig.  I 
842.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 

3.  D.  Perkins,  Judge. 

Action  by  Wilhelm  Grelsser  against  R.  B. 
Emmons  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

I.  N.  Threlkeld  and  C.  V.  Buckleyt  both  of 
Joplln,  for  appellant  H.  S.  Miller,  of  Joplln, 
for  respondents. 

ROBERTSON,  P.  J.  The  defendants  How- 
ard &  Brown  Issued  to  the  other  defendant 


R.  B.  Emmons,  checks  on  a  bank  !n  Joplln, 
Mo.,  which  said  Emmons  Indorsed  In  blank 
and  returned  to  Howard  &  Brown.  The 
checks  were  thereafter  stolen  from  Howard 
&  Brown,  and  about  30  days  later  the  plain- 
tiff Indorsed  them  at  a  bank  In  Denver,  Colo., 
for  the  benefit  of  the  thief,  who  then  collect- 
ed the  proceeds  thereof  and  appropriated  the  • 
same  to  his  own  use.  At  the  time  the  plain- 
tiff Indorsed  the  checks  they  had  the  forged 
firm  name  of  Howard  &  Brown  thereon. 
This  suit  was  Instituted  to  recover  the 
amount  of  the  checks  and  protest  tees. 

The  answer  sets  up  as  a  defense  the  facts 
as  to  the  theft  of  the  checks  and  the  indorse- 
ment by  plaintiff,  and  alleges  that  the  In- 
dorsement by  Howard  &  Brown  was  a  for- 
gery, that  the  plaintiff  was  not  a  bolder  in 
due  course  because  he  "did  not  negotiate  the 
same  in  the  regular  course  of  business  and  in 
good  faith,"  and  because  at  the  time  the 
plaintiff  Indorsed  the  checks  they  were  more 
than  30  days  old,  "thus  losing  their  negotia- 
bility, all  of  which  the  plaintiff  could  and  did 
know  from  the  date  of  said  checks." 

A  trial  was  had  before  the  court  without 
a  Jury  and  resulted  in  a  judgment  for  the  de- 
fendants and  the  plaintiff  has  appealed. 

[1]  No  declarations  of  law  were  requested 
or  given,  and  no  complaint  Is  made  in  the 
brief  filed  here  by  the  appellant  questioning 
the  admission  or  rejection  of  testimony. 
"Where  no  specific  findings  of  fact  are  re- 
quested and  no  declarations  of  law  given,  tm- 
less  we  can  say  that  upon  the  evidence  the 
judgment  of  the  circuit  court  is  so  manifest- 
ly erroneous  that  it  cannot  be  sustained  upon 
any  theory,  the  judgment  must  be  affirmed." 
Stoepler  v.  SUberger,  220  Mo.  268,  269,  119 
S.  W.  418,  421.  The  logical  result  of  the  con- 
tention of  the  plaintiff  here  Is  that  we  should 
declare,  as  a  matter  of  law,  that  the  judg- 
ment of  the  trial  court  should  have  been  for 
the  plaintiff  and  against  these  defendants. 
To  so  hold  would  be  equivalent  to  saying  that 
if  there  had  been  a  jury  trial,  the  court 
should  have  directed  a  verdict  for  the  plain- 
tiff. Ordinarily,  and  In  this  case,  this  cannot 
be  done.  Cleveland  &  Aurora  Mineral  Land 
Co.  V.  Ross,  135  Mo.  101,  107,  36  S.  W.  216; 
Gannon  v.  Gas  Co.,  145  Mo.  602,  617,  46  S. 
W.  968,  47  S,  W.  907,  43  L.  R.  A.  505;  Dyer 
V.  Tyrrell,  142  Mo.  App.  467,  472,  127  S.  W. 
114 ;  Johnson  v.  Grayson,  230  Mo.  380,  394, 
130  S.  W.  673. 

[2]  Our  Negotiable  Instrumott  Law  (sec^ 
tlon  10,023,  R.  S.  1909)  reads:  "Where  an  in- 
strument payable  on  demand  is  negotiated 
an  unreasonable  length  of  time  after  Its  is- 
sue, the  holder  Is  not  deemed  a  holder  in  due 
course."  The  plaintiff  In  making  out  his 
case  developed  the  delay  in  the  presentation 
of  the  checks  and  the  manner  in  which  he 
became  Indorser,  and  therefore  raised  as  an 
issue  of  fact  to  be  determined  by  the  trial 
court  the  question  of  the  unreasonable  length 
of  time  in  the  presentation,  and  raised  the 
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issue  as  to  whether  or  not  he  could  be  deemed 
a  bolder  in  due  course  upon  this  one  point 
alone.  What  was  a  reasonable  length  of 
time  under  the  circumstances  in  this  case, 
to  say  the  most  in  behalf  of  the  plaintiff, 
was  solely  a  question  of  fact  for  the  court  as 
a  trier  of  the  facts.  If  the  burden  of  proof 
was  not  cast  upon  the  plaintiff  by  section  10,- 
029,  R.  S.  1909,  by  reason  of  the  fact  that  it 
may  be  said  that  defendants  became  bound  on 
the  checks  prior  to  the  acquisition  of  the  de- 
fective title  by  the  thief,  yet  there  was  testi- 
mony tending  to  proye,  if  not  conclusively 
proving,  that  plaintiff  was  not  a  holder  in 
due  course  under  section  10,023.  Under  the 
law,  as  It  stood  in  this  state  before  the  enact- 
ment of  the  Negotiable  Instrument  Law,  we 
should  have  to  affirm  the  Judgment  Farm- 
ers' Nat  Bank  v.  Dreyfus,  82  Mo.  App.  399. 
We  do  not  see  that  any  change  has  been  made 
by  that  act  on  this  point 

There  being  no  declarations  of  law,  nor 
objections  to  the  introduction  or  rejection  of 
testimony,  there  is  nothing  left  tor  us  to  do 
but  affirm  the  Judgment  of  the  trial  court 
Affirmed. 

STDBGIS,  J.,  concurs.  FABBINGTON,  J., 
concurs  In  a  separate  opinion. 

"  FARBINGTON,  J.  (concurring).  I  concur 
in  the  foregoing  opinion,  and  believe  the  Judg- 
ment shonid  be  affirmed  for  the  further  rea- 
son that  the  trial  court  was  amply  Justifled 
in  finding  that  the  handling  and  keeping  of 
the  checks  by  respondents  was  not  such  as 
to  convict  them  of  negligence. 


BATTLES  et  al.  v.  UNITED  BYS.  CO.  OF 
ST.  LOUIS. 

(St.  Louis  CJourt  of  Appeals.    Missouri.    Dec.  2, 

1913.     Rehearing  Denied  Dec.  16, 

1913.) 

1.  Tbiai.  (i  418*)— Dkiotbker  to  Bvioknci— 
Waives. 

Defendant  by  itself  putting  in  evidence,  aft- 
er demurring  to  plaintiff's  evidence,  thereby 
waived  its  demurrer,  so  that  both  plaintiff's  and 
defendant's  evidence  will  be  considered  on  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  TriaL  Cient 
Dig.  »  981 ;   Dec.  Dig.  S  41&*] 

2.  Stbest    Bailboaos    (|    Iff?*)    TnTTTBTrn 
PBozniAn  Gausk. 

The  injui?  must  have  proximately  resulted 
from  the  negligence  complained  of  to  authorize 
a  recovery,  though  Such  negligence  was  alleged 
to  be  in  violating  a  speed  ordinance. 

[Ei.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  H  186,  184,  200,  203;  Dec. 
Dig.  i  102.*] 

3.  Street    Batuioadb    ({    112*)— InjUBn»— 
Pbestthftionb  or  Neoliobncb. 

The  fact  that  a  street  car,  which  caused  the 
injury,  was  running  at  the  time  at  a  speed  pro- 
bibited  by  ordinance  does  not  raise  the  presump- 
tion that  the  injury  was  caused  by  such  exces- 
sive speed. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,    Cent  Dig.   U  227,   228;     Dec.   Dig.   | 


4.  Nbouqknce  (I  134*)— PBoxniATE  Cause- 
Evidence. 

A  causal  connection  between  the  alleged 
negligence  and  the  injury  need  not  be  shown  by 
direct  evidence,  but  may  appear  by  a  fair  infer- 
ence from  the  circumstances  proved. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  267-270^  272,  278;    Dec.  Dig.  ( 

6.  Stbeet  Bailboadb  (i  114*)— SumoixiiOT 
OF  Evidence— Pboximate  Cau^. 

Evidence  in  an  action  for  the  death  of  a 
small  boy  by  being  struck  by  a  street  car  held 
not  to  show  that  the  excessive  speed  of  the  car 
was  the  proximate  cause  of  death. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  C;ent  Dig.  U  239-250;  Dec.  Dig.  i 
114.*] 

6.  Affeal  akd  Ebrob  (S  927*)— Bevisw  ok 
Demttbreb  to  Evidence. 

In  reviewing  a  ruling  overruling  a  demurrer 
to  plaintiff's  evidence,  plaintiff  must  be  given 
the  benefit  of  every  reasonable  inference  Qiirly 
deducible  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  2912,  2917,  8748,  3768, 
4024;  Dec.  Dig.  i  92ff.*]  "^  '  '       •~> 

7.  NEOLiaENCK  (i  134*)— Psoor— Pboxiuate 
Cause. 

Plaintiff  must  prove  that  the  alleged  neg- 
ligence proximately  caused  the  injui^,  by  evi- 
dence which  amounts  to  more  than  mere  con- 
jecture. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  267-270,  272,  273;  Dec.  Dig.  1 
134.*] 

8.  Street  Baii.boad8  (S  112*)— Injubixs— 
BuBDEN  or  Pboov — Proximate  Cause. 

The  burden  was  on  one  suing  for  a  boy's 
death  by  being  struck  by  a  street  car  to  show 
that  the  accident  was  proximately  caused  by  the 
negligence  alleged. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads.   C;ent  Dig.  {§  227,  228;    Dec.  Dig.  | 

9.  Stbekt  Baiuioads  (i  81*)— iNJUBDCft— Neo- 

UOKNOB. 

The  failure  of  a  street  car  to  give  warning 
on  approaching  a  crossing  is  negligence  per  se. 
[Ed.  Note. — For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  Si  17^-177 ;   Dec.  Dig.  §  81.*] 

10.  SIBBET    BAII.BOADS     (i     114*)— INJURIES— 

SuFFicisNOT     or     Btioencb  — Pboximatb 

Cause. 

Evidence  in  an  action  for  the  death  of  a 
small  boy  by  being  struck  by  a  street  car  held  to 
show  that  failure  to  sound  a  gong  was  not  the 
proximate  cause  of  the  boy's  death. 

[Ed.  Note. — For  other  cases,  see  Street  Bail- 
roads.   Cent   Dig.   H   239-260;    Dec.    Dig.   i 

U.  Stbeet  Bailroass  (|  114*)— Irji;bies— 
SuinoiXNOT  OF  Etidenoe— Defects  in 
Fender. 

Evidence  in  action  for  the  death  of  a  small 
boy  by  being  struck  by  a  street  car  held  not  to 
show  that  there  was  such  an  impact  of  the  bodi 
against  the  front  of  the  fender  so  as  to  cause  it 
to  automatically  drop,  and  hence  its  failure  to 
drop  did  not  show  that  it  was  defective. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  |>  239-250;  Dec.  Dig.  { 
114.*] 

12.  Street  B,aii.roads  (S  96*)— Injttbies— 
Neouoencb— Act  in  EMERaENOT. 

Where,  when  he  saw  a  boy  on  the  track,  the 
motorman  had  only  an  tostant  in  which  to  act 
and  immediately  reversed  and  applied  the  air 
brakes,  believing  he  did  not  have  time  both  to 
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-do  that  and  lower  the  fender,  it  cannot  be  said 
that  he  was  negligent  in  not  lowering  the  fender, 
though  he  may  have  erred  in  judgment 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  179,  180,  202 ;  Dec.  Dig.  | 

IS.  Dbatr  ({  58*)— PBESuxpnons— OoNTKiBxr- 

TOKT  NKOUOKKOK. 

The  rule  that  it  ia  presumed  that  a  dece- 
dent was  not  guilty  of  contributory  negligence, 
where  no  one  saw  the  accident,  would  not  apply 
where  there  was  evidence  by  eyewitnesses  tend- 
ing to  show  contributory  negligence. 

[Ed.  Note.— 7or  other  cases,  see  Death,  Cent 
Die-  Si  76-78;    Dec.  Dig.  i  6&*] 

14.  NkOUOZRCE  (i  85*>— GOHTBIBUTOBT  Nxo- 

LioKncK— Infant. 

A  child  of  tender  years  may  comprehend 
certain  dangers  bo  as  to  be  guilty  of  negligence 
as  a  matter  of  law,  and  will  be  held  negligent  if 
he  does  so,  or  if  the  danger  is  obvious  to  one  of 
his  age. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  121-128;    Dec  Dig.  I  86.*] 

15.  Stbzkt   Bahaoaob   ({  114*)— In jubisb— 

AOTIONB— SUFMCIENCT  OF  BVIDERCK. 

EMdence  in  an  action  against  a  street  car 
comimny  for  the  death  of  a  small  boy  by  being 
struck  by  a  car  held  to  show  that  the  boy's 
death  was  caused  by  his  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  S|  239-250;  Dec.  Dig.  » 
114.*] 

Appeal  Crom  Circuit  Court,  St  Louis  Coun- 
ty;  O.  A.  Wurdeman,  Judge. 

Action  by  Carroll  W.  Battles  and  another 
against  the  United  Ballways  Company  of  St 
Lonis.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  without  remand. 

Boyle  &  Priest,  of  St  Louis,  Kiskaddon  & 
Kiskaddon,  of  Clayton,  and  Elmer  C.  Adklns, 
of  St  Louis,  for  appellant  Francis  M.  Cur- 
lee,  of  St  Louis,  for  respondents. 

ALLEN,  J.  This  is  an  action  Instltnted  by 
respondents,  husband  and  wife,  for  the  death 
«f  their  minor  son,  Shelby  Battles,  through 
the  alleged  neglig^ice  of  the  defendant 
Plaintiffs  recovered,  and  the  defendant  pros- 
ecutes the  appeal. 

Respondents'  minor  son  met  death  by  be- 
ing struck  and  run  over  by  one  of  defendant's 
street  cars  in  the  dty  of  Maplewood,  St 
Louis  county,  on  Manchester  avenue,  a  public 
street  of  said  dty,  on  October  81,  1910,  at 
about  11  o'clock  a.  m. 

The  Pleadings. 

The  petition,  which  is  quite  lengthy,  counts 
upon  several  different  theories  of  negligence. 

The  first  assignment  of  negligence  charges, 
in  substance,  that  the  car  which  struck  and 
killed  deceased  was  being  operated  at  the 
time  at  an  "excessive,  dangerous,  and  nn- 
Isvfnl  rate  of  speed,"  and  one  that  was  neg- 
ligent at  common  law.  In  view  of  the  fact 
that  it  was  being  operated  through  a  thickly 
populated  portion  of  the  city  of  Maplewood, 
and  which  was  much  frequented  by  children. 

The  second  charge  of  negligence  is  tliat 
deflendanfs  motorman  In  charge  of  the  car 


which  struck  and  killed  deceased  was  negli- 
gent in  failing  to  sound  a  gong  or  bell  as  the 
car  approached  and  passed  another  car  going 
in  the  opposite  direction  upon  an  immediate- 
ly adjacent  and  parallel  trac^. 

The  third  assignment  of  negligence  charges 
a  violation  of  a  municipal  ordinance  of  the 
city  of  Maplewood,  in  that  the  car  which 
struck  and  klUed  deceased  was  being  operat- 
ed at  a  rate  of  speed  in  excess  of  15  miles 
per  hour,  in  violation  of  said  ordinance. 

The  fourth  assignment  of  negligence 
charges  a  violation  of  another  ordinance  of 
said  dty  of  Maplewood  requiring  street  cars 
to  be  equipped  with  fenders  "projecting  from 
the  front  platforms  of  all  salds  cars,  and  de- 
signed to  catch  and  sustain  any  human  be- 
ing who  may  be  in  the  way  of  said  car." 

The  fifth  assignment  of  negligence  also 
charges  defendant  with  a  failure  to  equip  its 
cars  with  a  fender  of  -the  design  required 
by  the  munldpal  ordinance  aforesaid,  and 
that  in  lieu  thereof,  defendant  had  equipped 
the  car  in  question  with  a  fender  of  a  dlf- 
feroit  character  and  design,  describing  the 
latter.  And  It  Is  alleged  that  the  device 
which  defendant  thus  adopted  was  defective 
in  design  and  construction,  and  ineffective  to 
accomplish  the  results  Intended  by  the  ordi- 
nance. 

The  sixth  assignment  of  negligence  also 
charges  a  violation  of  the  ordinance  respect- 
ing the  equipment  of  cars  with  fenders,  and 
charges  that  the  defendant  bad  undertaken 
to  provide  and  equip  its  said  car  with  a  de- 
vice or  guard  Intended  to  accomplish  the 
same  result  as  was  intended  by  said  ordi- 
nance, viz.,  to  catch  and  sustain  any  person 
in  the  way  of  and  struck  by  said  car;  but  It 
Is  diarged  that  the  defendant  negligently 
failed  to  keep  such  device  or  guard  in  work- 
ing order  and  condition,  and  permitted  it  to 
become  broken,  defective,  and  out  of  order, 
whereby  It  failed  to  operate,  and  by  reason 
whereof  the  deceased  was  drawn  under  the 
car  and  killed. 

The  seventh  charge  of  negligence  Is,  In  sub- 
stance, that  the  defendant's  motorman  in 
charge  of  the  car  whidi  struck  and  killed 
deceased  could  have  lowered  the  fender  with 
which  the  car  was  equipped,  by  operating  a 
certain  lever,  in  time  to  have  prevented  the 
injury  and  killing  of  deceased,  and  negligent- 
ly failed  so  to  do. 

The  answer  Is  a  general  denial  and  a  plea 
averring  that  the  deceased  was  killed 
through  his  own  negligence  ami  Inevitable 
acddent 

Plaintiffs'  Case. 

Manchester  avenue,  at  and  about  the  point 
where  plaintiffs'  son  was  struck  and  run  over 
by  defendant's  car,  extends  east  and  west 
the  central  portion  of  the  street  being,  at  the 
time,  occupied  by  double,  parallel,  street  car 
tracks  of  the  defendant,  which  extended  west 
to  Sutton  avenue,  where  they  turned  to  the 
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south  along  the  latter  street  Plaintiffs'  son, 
a  boy  of  nine  years  of  age,  was  struck  by  a 
west-bound  car  on  Matachester  avenue,  be- 
twe«»  two  cross  streets,  viz.,  Sutton  avenue 
on  the  west  and  Arthur  avenue  on  the  east, 
and  run  over  and  killed ;  bis  body  being  drag- 
ged some  distance  west.  The  evidence  dis- 
closes that  the  car  which  stmdc  him  did  not 
carry  passengers,  but  was  an  "express  car," 
which  made  but  few  stops. 

Plaintiffs  offered  no  eyewitness  to  the  ac- 
cident. That  is  to  say,  none  of  plaintiffs' 
witnesses  saw  the  boy  before  he  was  struck 
by  the  car.  Some  of  them  heard  the  crunch- 
ing and  grinding  noise  made  by  the  car  when 
the  motorman  thereof  atteqapted  to  stop  It, 
their  attention  being  attracted  thereby,  and 
saw  a  cloud  of  dust  raised  by  the  car  in  thub 
coming  to  a  stop.  And  two  witnesses  testified 
to  seeing  the  boy's  hat  fly  in  the  air  at  tUs 
time.  Other  witnesses  for  plaintiffs  only 
saw  the  car  after  it  had  stopped.  The  testi- 
mony of  plaintiffs'  witnesses,  and  which  Is 
undisputed,  was  that  when  the  car  came  to 
a  stop  the  boy's  body  was  under  the  rear 
wheel  of  the  forward  truck  of  the  car,  on  the 
south  rail  of  the  west-bound  or  north  track ; 
and  that  he  was  then  dead,  and  his  body 
frightfully  mangled. 

Plaintiffs'  evidence  went  to  show  that  the 
boy  was  struck  by  the  car  in  front  of  the 
Banner.  Lumber  Company's  building,  sitnat- 
ed  on  the  north  side  of  Manchester  avenue, 
and  that,  after  striking  him,  the  car  dragged 
his  body  west  until  it  came  to  a  stop  about 
opposite  Mrs.  Ray's  restaurant,  or  lunch 
room,  also  situated  on  the  north  side  of  the 
street.  Plaintiffs'  evidence  was  that  the  dis- 
tance which  the  car  thus  ran  after  striking 
the  boy,  before  coming  to  a  stop,  was  about 
116  feet 

The  testimony  of  plaintiffs'  witnesses  was 
to  the  effect  that  the  car  was  going  quite 
rapidly  at  the  time  that  it  struck  the  boy, 
though  much  of  this  was  by  way  of  conclu- 
sions or  opinions  of  the  witnesses,  who  used 
such  expressions  as:  "Awful  fast" ;  "very 
fast";  "much  faster  than  ordinary."  One 
witness,  however,  estimated  that  the  car 
was  running  from  20  to  26  miles  per  hour. 
TtilB  witness  stated  that  he  first  saw  the 
car  when  it  was  east  of  Arthur  avenue; 
that  bis  attention  was  attracted  to  it  because 
of  Its  rapid  speed;  that  he  came  out  of  Mrs. 
Bay's  restaurant,  or  lunch  room,  and  star.t- 
ed  to  cross  the  street,  when  be  hesitated  on 
account  of  tlje  speed  with  which  the  car  was 
approaching;  that  be  saw  a  passenger  car 
going  east  on  the  other  or  south  track,  and 
which  passed  the  west-bound  express '  car; 
but  that  though  he  was  looking  east  toward 
the  approaching  express  car,  he  did  not  see 
it  strike  the  boy;  that  he  saw  a  cloud  of 
dust  rise  from  the  car,  opposite  the  Banner 
Lumber  Company's  building,  and  noticed  that 
the  car  began  to  slacken  speed,  and  he  then 
proceeded  on  across  the  street 

One  witness  said  that  the  car  was  going 


twice  as  fast  as  she  liad  ever  seen  passenger 
cars  run  in  that  neighborhood.  And  another 
witness  testified  passenger  cars  ordinarily 
ran  along  there  about  15  miles  per  hour — 
sometimes  as  high  as  20. 

Witnesses  for  plaintiffs,  who  were  near  the 
scene  of  the  accident,  testified  that  they 
heard  no  bell  or  gong  sounded.  It  was 
shown  that  this  part  of  Manchester  avenue 
was  a  mixed  business  and  residence  street 
of  the  city  of  Maplewood,  frequented  by  chil- 
dren, especially  by  those  attending  a  school 
some  blocks  west  On  behalf  of  plaintiffs 
there  vras  testimony  that  the  car  was  equip- 
ped with  a  fender;  that  the  latter  consist- 
ed of  two  parts,  one  part  the  bumper,  be-' 
Ing  made  of  perpendicular  slats  extending 
along  the  front  end  of  the  car,  and  the  oth- 
er part  being  underneath  the  platform  in 
front  of  the  trucks,  and  which  was  referred 
to  as  an  "apron"  or  "scoop."  It  was  shown 
that  the  latter  normally  stood  seven  or  eight 
inches  amove  the  street,  and  could  be  low- 
ered by  the  motorman  by  pulling  "a  handle." 
And  there  was  testimony  to  the  effect  that, 
after  the  car  in  question  had  stopped,  this 
"apron"  or  "scoop"  stood  in  its  normal  posi- 
tion, indicating  that  It  had  not  been  low- 
ered. 

An  ordinance  of  the  city  of  Maplewood 
was  introduced  in  evidence  limiting  the 
speed  of  street  cars  to  15  miles  per  hour. 
The  ordinance  of  said  city  providing  that 
street  cars  should  be  equipped  with  fenders 
of  a  certain  design  was  also  introduced, 
but  the  court  at  the  instance  of  the  plain- 
tiffs, charged  the  jury  not  to  consider  the 
provisions  of  that  ordinance  in  arriving  at 
a  verdict 

Such  was  the  case  made  for  plaintiffs. 

Defendant's  Evidence. 

On  behalf  of  defendant  several  eyewit- 
nesses to  the  tragedy  were  produced.  One 
of  these  was  a  boy  ten  years  of  age,  who 
had  been  a  playmate  of  plaintiffs'  deceased 
son.  Thla  witness  was  riding  on  a  bicycle 
along  the  north  side  of  Manchester  avenue, 
about  opposite  the  Banner  Lumber  Compa- 
ny's building,  at  the  time  of  the  accident 
He  testified  that  he  saw  Shelby  Battles  on 
the  lower  step  of  the  east-bound  car;  that 
the  latter  got  on  this  car  Just  as  it  came 
around  the  cnrve  at  Sutton  avenue,  the  next 
street  west,  and  where  the  car  had  stopped 
to  take  on  passengers;  that  when  this  east- 
bound  car  got  opposite  the  Banner  Lumber 
Company's  place,  the  deceased  Jumped  off 
of  the  car  and  ran  behind  it  toward  the 
north;  that  he  passed  about  a  foot  or  two 
feet  behind  the  rear  end  of  the  east-bound 
car,  and  ran  directly  in  front  of  the  west- 
bound car  at  about  two  feet  from  it;  tliat 
"the  two  cars  were  even  when  he  got  hit," 
meaning  that  the  front  end  of  the  west- 
bound car  was  about  even  with  the  rear  end 
of  the  east-bound  car  when  the  boy  was 
struck.    The  witness  stated  that  the  deceas- 


Digitized  by 


Google 


Ho.) 


BATTLES  V.  UNITED  RYS.  CO.  OF  ST.  LOUIS 


617 


ed  "grabbed  for  the  window,  and,  Just  as  be 
missed  the  window,  he  hollered,  and  the  car 
knocked  him."  He  stated  that  be  meant 
the  front  window  of  the  express  or  west- 
bound car,  1.  e.,  a  window  In  the  vestibule 
around  the  front  platform  thereof.  He  stat- 
ed that  the  express  car  had  stopped  east  of 
Arthur  avenue,  at  a  dairy,  which  It  appears 
was  about  410  feet  from  the  point  where 
the  boy  was  struck.  He  said  that  the  car 
was  going  quite  rapidly,  however,  when  It 
struck  the  boy,  and  that  the  witness  heard 
no  bell  or  gong. 

The  motorman  in  charge  of  defendant's 
west-bound  car  testified  that  at  the  time  of 
the  accident  it  was  proceeding,  in  his  judg- 
ment, at  about  the  rate  of  10  or  12  miles  per 
hour ;  that  he  bad  stopped  at  the  dairy  east 
of  Arthur  avenue;  that  he  sounded  the 
gong  at  the  crossing  of  the  latter  street, 
and  that  he  also  sounded  It  as  the  east- 
bound  car  approached  and  passed  lilm ;  that 
the  first  that  be  saw  of  plaintiffs'  son  was 
just  when  the  front  end  of  his  car  became 
even  with  the  rear  end  of  the  east-bound  car ; 
that  the  boy  came  around  from  behind  the 
east-bound  car  and  that  the  witness  didn't 
see  him  until  he  was  about  two  feet  from  the 
west-bound  car,  when  the  boy  dropped  on  the 
track,  striking  the  fender,  going  under  the 
car  along  the  south  rail.  The  motorman  fur- 
ther testified  that  upon  seeing  the  boy  he 
Immediately  "reversed-  the  car" ;  that  the 
wheels  began  to  grind,  and  threw  up  dust  as 
high  as  the  car;  that  when  he  felt  the  re- 
verse "take,"  be  was  afraid  that  he  might 
back  the  car  over  the  boy,  and  be  applied  the 
air  brakes ;  and  that  he  thought  that  the  car 
came  to  a  stop  In  "about  a  car  length,  or  a 
car  length  and  a  half,"  the  car  being  about  38 
feet  long ;  that  when  the  car  came  to  a  stop 
the  boy's  body  was  under  the  second  wheel 
of  the  front  truck  on  the  ^utb  rail  of  the 
west-bound  car,  and  that  the  car  bad  to  be 
moved  slightly  forward  to  extricate  It  The 
motorman  testified  that  he  did  not  drop  the 
fender.  He  explained  In  a  general  way  the 
construction  of  the  fender,  which  went  to 
show  that  the  portion  thereof  extending 
across  the  front  of  tiie  car  was  intended  as  a 
sort  of  bumper ;  and  that  the  latter  was  con- 
nected with  a  wheel  guard,  which  plaintiffs' 
witnesses  referred  to  as  an  "apron"  or 
"scoop" ;  that  a  fender  of  tills  design  is  In- 
tended to  operate  automatically,  so  that 
when  something  hits  the  front  portion  or 
bumper  It  will  cause  the  wheel  guard  under- 
neath the  platform  of  the  car  and  Immediate- 
ly In  front  of  the  front  wheels  to  drop  to  the 
track ;  but  that  the  wheel  guard  may  also  be 
operated  by  a  lever  in  reach  of  the  motor- 
man  on  the  car.  The  witness  testified  that 
be  had  never  theretofore  had  an  occasion  to 
drop  this  wheel  guard,  and  that  he  did  not 
attempt  to  do  so  at  the  time  in  question.  In 
this  connection  he  stated,  on  direct  examina- 
tion, that  the  boy  was  under  the  car  before 


he  could  operate  the  fender,  saying:  "The 
whole  thing  happened  in  a  couple  of  seconds 
from  the  time  I  saw  the  boy  until  the  time 
I  ran  over  him."  On  cross-examination,  be 
said  that  the  fender  could  be  operated  or 
dropped  by  giving  It  a  little  Jerk,  pulling  it 
a  few  Inches,  though  the  handle  of  the  lever 
to  be  used  therefor  was  situated  lower  than 
the  air  brake  and  "controller."  On  cross- 
examination,  he  was  pressed  to  state  why  be 
did  not  pull  the  lever  and  drop  the  fender. 
A  portion  of  his  testimony  was  as  follows : 
"Q.  Now,  why  did  you  not  pull  that  lever 
and-  drop  that  fender?  A.  I  told  you  I  did 
not  think  I  bad  time,  the  boy  was  out  of 
my  sight  so  fast  and  I  Just  thought  I  would 
make  the  stop.  Q.  You  thought  you '  could 
stop  in  that  distance?  A.  I  thought  X  had 
better  try  to  make  the  stop.  Q.  You  saw  the 
boy  disappear,  as  you  say,  under  the  car?  A 
I  know  I  could  not  stop.  Q.  Then  why  did 
you  not  lower  the  fender?  A.  I  reversed  the 
car ;  I  didn't  know  that  I  would  go  over  him 
at  all.  Q.  You  thought  you  had  time  to  stop 
the  car  so  that  you  would  not  go  over  him? 
A.  Yes,  sir.  Q.  Then  why  did  you  not  lower 
the  fender?  A  Just  like  I  told  you,  I  didn't 
have  the  time.  *  *  *  Q.  You  Just  didn't 
think  about  it?  A.  I  Just  didn't  have  the 
time.  I  thought  I  would  rather  try,  I  better 
try  to  stop  the  car.  Q.  Even  though  you  saw 
him  going  down?  A.  I  never  saw  the  boy 
until  he  was  about  two  feet  away  from  me 
right  In  front  of  my  car.  Q.  That  is  the  only 
explanation  you  can  give  as  to  the  reason 
why  you  did  not  drop  that  fender  under  the 
circumstances?  A.  Of  course  I  did  not  think 
I  had  time ;  I  thought  I  would  do  better  by 
stopping.  Q.  Even  under  the  circumstances 
in  which  you  saw  that  boy?  A.  Yes,  sir;  it 
was  Just  as  I  say,  he  was  only  a  foot  or  two 
away  from  me  when  I  saw  him.  *  *  •  Q. 
If  you  hadn't  attempted  to  stop  you  would 
have  had  plenty  of  time?  A.  If  I  Just  drop- 
ped the  fender?  Q.  Yes,  sir.  A.  I  could 
not  do  the  both  things  in  just  a  second." 
Respecting  the  manner  In  which  the  boy  was 
struck,  as  bearing  upon  the  automatic  opera- 
tion of  the  fender,  the  motorman,  on  direct 
examination,  testified  that  the  boy  "dropped 
on  the  track  and  went  under,  hit  the  fender, 
and  the  boy  went  right  down  on  the  south 
ralL"  On  cross-examination,  on  being  ques- 
tioned in  regard  to  the  fact  that  the  fender 
had  not  worked  automatically,  he  said:  "It 
didn't  have  no  chance" ;  that  "Just  his  hand 
was  bit  by  the  fender";  that  the  boy  was 
on  the.  south  rail  and  seemed  to  sink  down 
upon  the  track,  before  the  car  itself  struck 
him ;  and  that  he  didn't  see  the  fender  strike 
any  part  of  Ids  body.  On  redirect  examlna- 
tton  he  said:  "His  littte  band  Just  hit  the 
corner  of  the  fender ;  and  his  other  hand  hit 
the  bumping  thing  out  in  front;  it  is  below 
the  outside  of  the  fender;  bis  one  hand  hit 
that  and  the  other  hit  the  fender." 
A  young  man  named  Aubrey  KoelUng,  a 
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witness  for  defendant,  testified  that  he  was 
standing  In  front  of  a  tin  shop  Just  east  of 
the  Banner  Lumber  Company's  building; 
that  his  attention  was  first  attracted  by 
the  ringing  of  the  bell  or  gong  of  the  westp 
bound  car  as  the  latter  was  passing  the  east- 
bonnd  car;  that  he  stepped  from  where  he 
was  first  standing  to  a  little  hallway  or  al- 
leyway between  the  Banner  Lumber  Com- 
pany's building  and  the  building  immediately 
east  thereof ;  that  he  saw  the  deceased  run 
behind  the  east-bound  car  directly  in  front 
of  the  express  car ;  that  the  boy  "Just  sunk 
right  down  and  fell  on  the  south  track,  just 
laid  his  one  band  on  the  fender  and  the  oth- 
er hand  on  an  iron  piece  that  comes  around 
the  fender,  underneath  the  fender;  and  I 
heard  him  scream ;"  that  the  deceased  "was 
no  more  than  two  or  three  feet  from  the  car 
when  he  sunk."  This  witness  testified  that 
the  west-bound  car  was  running  a  little  fast- 
er than  the  ordinary  passenger  car,  and,  as 
he  thought,  about  10  or  12  miles  per  hour. 

Mrs.  Anna  Orant,  a  witness  for  defendant, 
testified  that  she  walked  along  Sutton  ay- 
enue,  and  then  turned  Into  Manchester  av- 
enue, at  which  time  she  saw  two  little  boys 
on  a  Mcycle,  and  deceased,  running  along  near 
the  bicycle;  that  the  east-bound  car  then 
passed,  stopping  at  the  Sutton  avenue  cross- 
ing to  take  on  passengers;  that  the  boys  on 
the  bicycle  crossed  over  the  tracks  to  the 
north  side  of  the  street,  but  that  the  deceased 
kept  running  along  the  south  side  thereof, 
near  the  car  which  was  proceeding  east  at 
a  moderate  rate  of  speed ;  that  she  watched 
the  boy,  and  the  conductor  of  that  car,  who 
was  on  the  back  platform,  and  that  the  boy, 
instead  of  Jumping  on  the  car,  suddenly 
"dodged  back  of  the  car,  and  the  first  thing 
I  saw  him  on  the  ground."  That  the  boy 
got  no  farther  than  the  south  rail  of  the 
west-bound  track;  that  she  had  not  noticed 
the  west-bound  car  until  "the  boy  got  right 
against  it" ;  "his  Uttle  left  tiand,  I  saw  that 
Just  in  motion  like  that,  but  his  Uttle  right 
hand  I  did  not  notice  at  all;  he  Just  hesitat- 
ed like  that  and  that  was  the  end  of  it,  it 
Just  went  as  quick;  when  I  looked  I  Just, 
well,  it  was  done  so  quickly  I  could  not  tell 
it  or  express  it"  Again  this  witness  says 
that  the  deceased  "dodged  the  car  (meaning 
the  east-bound  car)  and  went  right  In  front 
of  the  express  car."  And  again  she  said  "he 
dodged  back  of  the  car  and  run  into  the  oth- 
er car,  it  wasn't  a  second  of  doing  the  whole 
performance."  And  she  stated  that  "the 
back  of  the  passenger  car  and  the  front  part 
of  the  express  car  Just  came  on  a  level  there. 
Just  as  the  boy  ran  In  front  of  it"  She 
stated  that  she  heard  no  bell  or  gong,  but 
that  all  of  her  attention  was  directed  to  the 
boy's  movements. 

Frank  Derkoviz,  a  barber,  was  a  witness 
for  defendant  He  testified  that  he  was 
standing  in  his  barber  shop  on  the  south 
side  of  the  street ;  that  he  saw  deceased  pass 
on  tlie  step  of  the  east-bound  car,  and  that 


he  saw  him  Jump  down  about  the  middle  of 
the  block  and  run  behind  that  car  in  front 
of  the  express  car.  He  said  that  the  boy 
ran  perhaps  two  or  three  feet  behind  the 
passenger  car,  across  the  track ;  that  "he  got 
kind  of  excited,  and  I  saw  him  at  the  same 
time  be  run  right  under  the  car  himself;  be 
could  not  miss  the  car,  and  in  less  thaji  a 
second  that  happened;"  that  the  boy  ran 
perhaps  two  or  three  feet  in  front  of  Ae  ex- 
press car.  When  asked  as  to  how  the  boy 
fell,  he  said:  "I  don't  know  myself;  when 
he  was  going  towards  the  car,  I  mean  the 
express  car,  I  saw  him  Just  so,  when  he  had 
gone  so  far  I  got  kind  of  excited,  he  was  so 
scared  because  he  could  not  go  back,  he  was 
too  close  to  the  express  car."  This  witness 
said  that  he  did  not  hear  any  bell  or  gong, 
but  could  not  say  that  one  was  not  sounded 
"for  he  paid  no  attention  to  that" ;  that  the 
express  car  was  "going  pretty  fast"  On 
cross-examination,  the  witness  stated  that 
when  he  first  saw  the  boy  he  became  excited, 
thinking  that  the  boy  would  be  killed,  and 
that  at  that  instant  his  telephone  rang,  and 
be  says,  "I  run  to  the  'phone  but  I  could  not 
answer  the  'phone,  I  come  right  away  back 
and  I  see  that  car  was  stopped  and  he  was 
under  the  car.  He  could  not  escape,  he  was 
too  close  to  the  car."  And  in  response  to 
a  question  as  to  how  far  the  express  car  was 
away  when  he  started  to  answer  the  tele- 
phone, he  said:  "It  was  right  on  him,  but  I 
never  knew  myself  whether  what  to  do, 
where  to  go  first,  there  or  to  the  telephone 
*  *  *  when  he  started  to  run  (it)  was  two 
or  three  feet,  I  don't  know  because  I  never 
was  measuring  that,  but  that  was  about  the 
distance." 
Of  the  demurrer  to  the  evidenoe: 
I.  The  defendant  offered  a  peremptory  In- 
struction in  the  nature  of  a  demurrer  to  the 
evidence,  at  the  close  of  plaintifls'  case, 
which  the  court  refused,  and  in  like  manner 
interposed  a  demurrer  to  the  evidence  at 
the  close  of  all  the  evidence  in  the  case, 
which  was  also  overruled. 

[1]  Respondents  now  say  that  slnoe  appel- 
lant f&lled  to  stand  upon  its  demurrer  offered 
at  the  close  of  the  plaintiffs'  case,  and  pro- 
ceeded to  put  in  its  own  evidence,  it  thereby 
waived  the  demurrer  to  plaintiSs'  evidence, 
and  that  all  of  the  evidence  must  now  be 
considered,  in  reviewing  the  action  of  the 
trial  court  in  permitting  the  case  to  go  to 
the  Jury.  This  is  quite  true.  That  is  to 
say,  appellant,  in  introducing  evidence  after 
the  overruling  of  its  demurrer  at  the  close 
of  plaintiffs'  case,  took  the  chance  of  curing 
any  defect  or  supplying  any  omission  in  the 
case  as  made  by  plaintiffs.  It  did  not,  how- 
ever, waive  its  right  to  have  the  court's  rul- 
ing reviewed,  but,  touching  that  question,  the 
whole  evidence  U  now  to  be  looked  to,  no 
matter  by  whom  offered.  See  Klockenbrlnk  v. 
RaUway  Co.,  172  Mo.  678,  72  S.  W.  900; 
Graefe  v.  Transit  Co.,  224  Mo.  232,  123  S.  W. 
836;   Weber  v.  Strobel,  236  Ma  648,  139  S. 
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W.  188;  Wlem  t.  Freeman,  136  Mo.  App. 
106,  117  S.  W.  644 ;  Bailey  v.  Dry  Goods  Co., 
149  Mo.  App.  656,  129  S.  W.  739;  Hitt  v. 
Hltt,  150  Mo.  App.  631,  131  8.  W.  369. 

II.  RespectlnK  the  rate  ol  speed  at  which 
the  car  was  being  propelled  at  the  time  that 
It  struck  plaintiffs'  son,  the  evidence,  as  we 
have  seen  above,  was  conflicting.  However, 
the  evidence  adduced  by  plaintiffs  tended  to 
show  that  the  car  was  being  operated  at  a 
rate  of  speed  In  excess  of  that  permitted  by 
the  ordinance,  and  at  a  speed  which  the 
triers  of  fact  would  perhaps  have  been  lus- 
tified  In  finding  to  be  negligent,  In  view  of 
the  circumstances,  regardless  of  the  ordi- 
nance. Had  the  evidence  properly  connected 
the  striking  and  killing  of  plalntlfls'  son  with 
this  alleged  negligence  on  the  part  of  de- 
fendant, the  Issue  would  undoubtedly  have 
been  one  for  the  jury,  on  this  phase  of  the 
-:a8& 

[2]  But  It  is  axiomatic  in  the  law  of  negli- 
gence that  a  causal  connection  must  be  es- 
tablished between  the  injury  or  loss  suffer- 
ed and  the  negligence  charged.  In  other 
words,  a  recovery  cannot  be  had  unless  it 
appear  that  the  injury  sustained  resulted 
proximately  from  the  negligence  complained 
of,  and  which  is  the  basis  of  plaintiffs'  ac- 
tion. See  KeUey  v.  Railroad  Ck).,  75  Mo. 
138;  Warner  v.  Railroad,  178  Mo.  125,  77 
S.  W.  67;  King  v.  Railroad,  211  Mo.  1,  109 
S.  W.  671;  McGee  ▼.  Railroad,  214  Mo.  loc. 
•dt.  544,  114  S.  W.  33;  Schmidt  v.  Transit 
Co.,  140  Mo.  App.  182,  120  S.  W.  96.  And 
this  is  true  even  though  the  negligence  charg- 
ed is  the  violation  of  a  municipal  speed  ordi- 
nance. King  V.  Railroad  Co. ;  Schmidt  v. 
Transit  Co.,  supra. 

[S]  For  the  fact  that  a  car  is  run  at  a 
rate  of  speed  prohibited  by  an  ordinance,  at 
the  time  one  is  Injured  by  it,  raises  no  pre- 
sumption that  the  injury  was  caused  by 
such  excessive  speed.  Schmidt  r.  Transit 
Co.,  supra;  Bluedom  t.  Railroad  Co.,  121 
Mo.  258,  25  S.  W.  943;  KeUey  v.  Railroad 
Co.,  supra.  For,  as  is  said  in  Schmidt  v. 
Transit  Co.,  supra,  140  Mo.  App.  loa  dt  187, 
120  S.  W.  97,  "in  order  to  support  the  action, 
it  should  appear  that  the  injury  would  ndt 
have  occurred  if  the  car  were  running  at  a 
speed  within  the  ordinance  limit" 

[4]  However,  it  is  not  necessary  that  such 
causal  connection  be  shown  by  direct  and 
positive  testimony;  it  is  sufficient  If  it  be 
made  to  appear  by  reasonable  and  fair  in- 
ference from  facts  and  circumstances  estab- 
lished in  evidence.  See  Schmidt  v.  Transit 
Co.,  supra,  140  Mo.  App.  loc.  dt  187,  120  S. 
W.  96 ;  StoUer  v.  Railroad  Co.,  200  Mo.  loc 
dt  135,  136,  98  S.  W.  509,  and  cases  dted. 

[B]  In  the  case  before  us,  it  is  quite  dear 
that  the  evidence  adduced  on  behalf  of 
plaintiffs  wholly  failed  to  establish  any  caus- 
al connection  between  the  alleged  excessive 
speed  of  the  car  and  the  killing  of  plaintiffs' 
son.  Not  only  was  there  no  direct  and  posi- 
tive testimony  tending  to  show  that  the  in- 


jury would  not  have  occurred  had  the  car 
been  running  at  a  rate  of  speed  within  the 
ordinance  limit  or  at  a  rate  which  could  not 
be  found  to  be  negligent  at  common  law,  but 
there  were  no  facts  or  drcumstances  tn  evi- 
dence from  which  this  could  be  fairly  and 
reasonably  inferred.  From  plaintiffs'  evi- 
dence, as  detailed  above,  it  will  be  readily 
seen  that,  so  far  as  concerns  this  phase  of  the 
case,  nothing  was  shown  respecting  the  kill- 
ing of  plaintiffs'  son,  beyond  the  fact  that  he 
was  struck  and  killed  by  the  car,  coupled 
with  testimony  tending  to  show  that  the  car 
was  being  propelled  at  the  time  at  an  un- 
lawful rate  of  speed.  Manifestly  this  alone 
was  Insuffldent  to  entitle  plaintiffs  to  re- 
cover, for  the  vital  link  is  missing,  neces- 
sary to  couple  the  injury  with  the  negligence 
sought  to  be  established,  and  to  show  that 
the  latter  was  the  proximate  cause  of  such 
injury. 

Learned  counsel  for  respondents  invoke  the 
aid  of  friendly  presumptions  and  inferences, 
which  counsel  say  may  be  drawn  from  the 
facts  and  drcupistances  in  evidence,  in  aid 
of  plaintiffs'  case.  It  is  dear,  however,  that 
no  presumption  can  be  indulged  to  supply  the 
causal  connection  between  the  injury  and  the 
negligence  charged;  for,  indeed,  no  such 
presumption  obtains.  Schmidt  v.  Transit  Co., 
supra. 

[I]  So  far  as  concerns  the  inferences  to  be 
drawn  from  the  facts  developed  by  plain- 
tiffs' evidence,  it  is  elementary  that  in  con- 
sidering the  demurrer  to  the  evidence,  plain- 
tiffs are  to  be  accorded  the  benefit  of  every 
reasonable  inference  which  may  be  fairly 
drawn  in  their  favor  from  the  facts  in  proof ; 
and  furthermore,  that  the  evidence  must  be 
considered  in  the  light  most  favorable  to 
them.  However,  giving  plaintiffs  the  benefit 
of  every  possible  Inference  which  could  in 
any  manner  be  said  to  be  fairly  dedudble 
from  the  proof  offered,  and  viewing  thdr  evi- 
dence in  the  light  most  favorable  to  them, 
it  is  impossible  to  gleam  therefrom  any 
proof  of  a  causal  connection  between  the  ao- 
ddent  and  the  alleged  negligent  speed  of  the 
car.  On  the  contrary,  so  far  as  concerbs 
plaintiffs'  evidence,  the  record  is  barren  of 
anything  to  supply  that  necessary  link. 

The  contention  is  made,  in  effect  that  such 
causal  connection  was  established  Inferen- 
tlally  by  the  showing  made  by  plaintiffs  re- 
specting the  character  of  the  neighborhood 
through  which  the  car  was  being  propelled  at 
the  time,  and  the  testimony  that  many  chil- 
dren lived  thereabout  and  frequented  the 
street  This  is  upon  the  theory  that  the 
motorman  in  charge  of  the  car  knew,  or 
should  have  known,  of  the  likelihood  that 
children  would  be  upon  the  street  at  that 
time,  and  that  proof  that  the  car  was  pro- 
pelled at  an  excessive  rate  of  si>eed  through 
such  a  district  raises  an  inference  that  the 
injury  inflicted  upon  this  child  resulted  prox- 
imately from  such  excessive  and  negligent 
speed.     The   difficulty  with  this,  however, 
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aside  from  other  conslderattons,  Is  that  the 
evidence,  taken  in  its  entirety,  failed  to  show 
such  condition  with  respect  to  the  use  of  the 
street  at  this  place,  at  least  at  the  time  in 
question,  as  would  support  plaintiffs'  theory 
In  tills  regard.  In  the  first  place,  it  is  not 
contended  that  the  street  was  a  narrow  and 
congested  one,  such  as  may  be  found  In  the 
heart  of  a  more  populous  dty.  On  the  con- 
trary, the  evidence  adduced  tends  to  show 
that  the  street  Is  one  of  considerable  width; 
and  it  does  not  appear  that  there  was  any 
heavy  or  congested  traffic  thereupon  by  pedes- 
trians. It  is  true  that  It  was  shown  tliat 
quite  a  number  of  children  lived  in  the 
neighborhood  thereabout;  that  the  Maple- 
wood  school  was  located  some  few  bloclcs 
west;  and  that  many  children  used  tUs  thor- 
oughfare in  passing  to  and  from  school. 
However,  It  was  not  shown  that  such  school 
children  were  so  passing  at  the  time,  and 
tills  doubtless  for  the  reason  tliat  the  acd- 
deut  occurred  at  about  11  o'clock  on  Monday, 
October  31,  1910,  a  time  and  hour  of  the 
day  when  school  children  are  not  lilcely  to  tie 
passing  to  and  from  school.  And  it  was  not, 
in  fact,  shown  that  many  clilldren  were  upon 
the  streets  or  even  the  sidewalks  at  that 
time.  Indeed  it  cannot  weU  be  inferred  from 
the  evidence  touching  this  question  that 
there  were  any  children  actually  out  in  the 
street  itself  near  the  scene  of  the  accident,  at 
the  time  when  it  occurred,  except  plaintiffs' 
son  and  two  boys,  who  it  seems  were  riding 
a  bicycle,  and  certainly  no  other  than  plain- 
tiffs' son  shown  to  be  near  the  car  tracks; 
though  there  was  testimony  that  a  few  oth- 
ers were  on  the  sidewalks  in  the  vicinity  at 
that  time.  A  condition  was  therefore  not 
shown  to  exist  such  as  would  Justify  the  In- 
ference that  the  motorman  ran  the  car  at  an 
excessive  rate  of  speed  at  a  time  and  place 
when  and  where  be  knew,  or  should  have 
known,  that  cliUdren  were  congregated  or 
playing  in  the  street  and  atiout  the  car 
tracks. 

Turning  to  defendant's  evidence  respect- 
ing this  phase  of  the  case,  it  is  quite  clear 
tliat  there  was  nothing  adduced  In  its  evi- 
dence wlilch  supplied  the  causal  connection 
in  question.  Quite  on  the  contrary,  the  de- 
fendant's evidence,  which  we  have  detailed 
alK>ve  and  wMch  we  need  refer  to  but 
briefly  here,  went  to  show  that  the  unfor- 
tunate child  ran  or  dodged  behind  the  mov- 
ing east-lMund  car,  which  screen^  and  Md 
Um  from  the  view  of  the  motorman  of  the 
express  car,  immediately  in  front  of  the  lat- 
ter car,  and  in  such  close  proximity  thereto 
that  it  was  impossible  for  the  motorman 
thereof  to  avoid  striking  and  injuring  Mm; 
that  in  so  running  he  merely  reached  a  point 
about  or  near  the  south  rail  of  the  west- 
tiound  track,  when  he  was  Immediately 
struck  by  or  sank  and  went  down  under 
the  south  comer  of  the  front  portion  of  this 
car,  and  was  thereby  killed.  From  the  tes- 
timony  of    defendant's   witnesses,    detailed 


atrave.  It  la  quite  dear  that  what  Iiappened 
took  place  in  a  very  brief  interval  of  time — 
in  the  twiniding  of  an  eye,  as  it  were.  Such 
is  the  sworn  testimony  of  the  disinterested 
eyewitnesses  to  the  accident,  very  closely 
corroborating  the  testimony  of  the  motorman 
in  tills  regard.  Manifestly  this  testimony  of 
the  only  eyewitnesses  produced  to  the  acci- 
dent lends  no  aid  to  plaintiffs'  theory  that 
the  Injury  could  Iiave  been  averted  had  the 
car  been  proceeding  at  a  lawful  rate  of 
speed.  Granting  tliat  the  car  was  proceed- 
ing at  a  rate  of  speed  in  excess  of  the  ordi- 
nance, certainly  defendant's  testimony  bad 
no  tendency  whatever  to  show  that  the  boy 
could  have  escaped  injury  and  death  had  tlie 
car  l>een  running  within  the  ordinance  limit 
In  view  of  the  testimony  ree^iectlng  the 
rapid  movement  of  the  clilld  in  running  to 
the  north  across  the  track,  it  is  only  reason- 
able to  suppose  that  the  lapse  of  a  further 
brief  interval  would  merely  have  placed  him 
directly  in  front  of  the  central  portion  of  the 
express  car.  In  other  words  there  is  no  rea- 
sonable inference  'that  can  be  drawn  that 
the  car  would  not  have  struck  and  killed 
him,  as  It  did,  had  it  been  running  at  a  rate 
of  speed  less  than  15  miles  per  hour,  or  even 
at  a  considerably  slower  rate  of  speed,  and 
one  wlilch  could  in  no  way  be  held  to  l>e  neg- 
ligent 

It  is  urged  that  bad  the  car  been  proceed- 
ing less  rapidly,  the  Uttle  fellow  might  have 
dodged  back  and  saved  himself.  And  stress 
is  laid  upon  the  testimony  of  the  deceased 
boy's  playmate,  who  said  tliat  plaintiffs' 
son  grabbed  for  the  window  In  the  front  of 
the  car;  upon  the  theory  that  had  the  car 
been  running  at  a  lawful  rate  of  speed,  this 
last  desperate  effort  of  the  little  fellow,  as 
related  by  this  witness,  might  liave  been 
successful,  and  that  tlils  was  a  question  for 
the  consideration  of  the  Jury.  We  cannot 
accede  to  tliis,  however,  in  view  of  all  the 
evidence  in  the  case. 

[7]  The  most  that  we  can  say  of  It  is  that 
it  rests  upon  conjecture  and  speculation,  and, 
as  said  in  McGee  v.  RaUroad,  supra,  "to  get 
to  the  jury  plaintiffs  must  get  their  case 
out  of  the  fog  of  conjecture  and  plant  it  on 
the  basis  of  fact"  See,  also,  Giles  v.  Boll- 
way,  169  Mo.  App.  24,  154  S.  W.  loc.  cit  855. 
'  [1]  Tills  burden  was  upon  the  plaintiffs  in 
tills  case;  and  we  would  be  higlily  remiss  in 
the  performance  of  our  duty  were  we  to  per- 
mit a  verdict  to  stand  based  simply  upoo 
conjecture  as  to  what  might  possibly  have 
happened.  In  fact,  as  we  have  said,  the  evi- 
dence respecting  the  movements  of  the  bo; 
tended  only  to  show  that  In  all  probability 
he  would  have  simply  l)een  cast  more  direct- 
ly In  the  path  of  the  oncoming  car,  had  the 
latter  been  running  at  a  somewhat  slower 
rate  of  speed,  and  it  would  appear  tliat  lie 
could  not  have  escaped  unless  the  car  had 
been  but  very  slightly  in  motion. 

Some  stress  is  also  laid  by  learned  counsel 
for  respondents  upon  the  testimony  of  two  of 


Digitized  by 


Google 


Mo.) 


BATTLES  V.  UNITED  BTS.  CO.  OF  ST.  LOUIS 


621 


defraidant's  witnesses,  from  wblch  It  Is 
Bought  to  draw  the  Inference  that  the  motor- 
man  saw  or  conld  have  seen  the  boy  in  time 
to  avert  the  injury,  and  thus  make  this  a 
qnestion  for  the  Jury.  This  has  reference,  in 
part,  to  the  testimony  of  the  witness,  Aubrey 
Koelling,  to  the  effect  that,  after  his  attention 
was  attracted  by  the  ringing  of  the  bell  or 
gong  of  the  west-bound  car,  as  the  latter  was 
passing  the  east-bound  car,  he  went  from 
where  he  was  first  standing,  in  front  of  the 
tin  shop,  to  the  hallway  }ust  next  to  the 
Banner  Lumber  Company's  building,  from 
which  position  be  saw  the  boy  run  in  front 
of  the  car  which  killed  him.  It  is  argued  that 
If  the  witness  had  time  to  do  this,  it  was  a 
question  for  the  jury  to  say  whether  or  not 
the  boy  would  have  had  time  to  escape  if 
the  car  had  been  running  at  a  lawful  rate 
of  speed.  The  difficulty  about  this,  however, 
Is  that,  according  to  the  witness'  testimony, 
the  ringing  or  clanging  of  the  gong,  which 
attracted  bis  attention,  occurred  when  the 
west-bound  car  began  to  pass  the  other  car; 
and  to  this  extent  corroborates  the  testi- 
mony of  the  motorman  that  he  did  sound 
the  gong  at  such  time.  It  is  true  that  the 
witness  says  that  he  stepped  to  the  hallway 
in  question  because  he  heard  the  bell  ring- 
ing rapidly,  Indicating,  as  he  thought,  that 
something  was  wrong.  However,  it  was 
shown  that  the  express  car  was  equipped 
with  a  gong  which  made  a  louder  noise  or 
clang  than  that  of  the  ordinary  passenger 
car,  and  it  could  not  be  inferred,  from  the 
mere  fact  that  the  gong  was  sounded  in 
quick  succession  in  approaching  and  passing 
the  east-bound  car,  that  the  motorman  saw 
the  boy  at  that  time,  or  had  any  reason  to 
suppose  that  he  would  run  in  front  of  his 
car.  On  the  contrary,  if  the  testimony  of 
the  several  witnesses  is  to  be  believed,  the 
boy.  was  in  such  position  that  he  was  then 
completely  hidden  from  the  motorman's  view 
by  the  east-bound  car.  And  the  physical 
facts  lend  no  aid  to  the  drawing  of  any  such 
inference, '  in  view  of  the  fact  that,  though 
the  little  fellow  evidently  darted  quickly  to 
the  north,  he  merely  reached  the  nearer  rail 
of  the  west-bound  track.  And  in  any  view 
of  this  evidence,  there  was  nothing  to  In- 
dicate that  the  car  could  have  been  stopped 
or  the  injury  averted  had  it  been  proceed- 
ing at  a  slower  rate  of  speed;  leaving  this 
question  at  best  to  the  purest  conjecture. 

The  other  witnesses  to  whose  testimony 
our  attention  is  directed  in  this  same  regard 
was  Frank  Derkoviz,  the  barber,  who  testi- 
fied that  Just  as  he  saw  the  boy's  danger 
bis  telephone  rang,  and  he  started  to  answer 
It;  that  he  did  not  do  so,  but  left  the  tele- 
phone to  see  what  was  happening  to  the 
boy.  And  it  is  urged  that  if  this  witness 
bad  time,  after  seeing  the  impending  dan- 
ger, to  go  to  the  telephone,  it  was  a  question 
for  the  Jury  to  say  whether  or  not  the  boy 
would  have  had  time  to  get  out  of  the  way 
of  the  car  had  it  been  running  at  a  lawful 


rate  of  speed.  This  overlooks  the  fact,  bow- 
ever,  that  the  witness,  after  stating  that  be 
ran  to  the  telephone,  but  did  not  answer  it, 
said:  "I  come  right  away  back  and  I  see 
the  car  was  stopped,  and  he  was  under  the 
car."  Fi;om  this  it  is  quite  evident  that 
when  the  witness  returned  from  the  tele- 
phone the  whole  thing  was  over,  and  the 
car  bad  been  brought  to  a  stop  some  dis- 
tance down  the  street  And  hence  the  infer- 
ence which  is  sought  to  be  drawn  from  the 
testimony  of  this  witness  Is  by  no  means  de- 
dudble  therefrom. 

A  very  careful  and  painstaking  examina- 
tion of  the  record  has  convinced  us  that 
there  was  notUng  adduced  to  establish  a 
causal  connection  between  Qie  killing  of 
plaintiffs'  son  and  the  alleged  negligent 
speed  of  the  car;  and  that  therefore,  so 
far  as  concerns  this  charge  of  negligence, 
plaintiffs  failed  to  make  out  a  case  entitling 
them  to  go  to  the  Jury. 

III.  We  pass  now  to  the  consideration  of 
the  charge  of  negligence  with  respect  to  the 
alleged  failure  of  the  motorman  in  charge 
of  the  car  which  struck  and  killed  plaintiffs' 
son  to  sound  a  gong  or  bell  as. the  car  ap- 
proached and  passed  the  passenger  car  pro- 
ceeding in  the  opposite  direction  on  the  other 
track. 

The  point  at  which  these  two  cars  passed 
was  in  the  block  on  Manchester  avenue  be- 
tween the  two  cross  streets  above  referred 
to.  It  was  nearer  Arthur  avenue,  the  east- 
ern-intersecting street,  but  still  a  considera- 
ble distance  west  of  that  crossing.  At  the 
time  that  the  cars  passed  each  other  both 
were  in  motion,  and,  so  far  as  the  evidence 
discloses,  there  was  nothing  to  'give  any 
warning  to  the  motorman  In  charge  of  the 
west-bound  car  that  any  one  was  upon  the 
street  in  the  vicinity  of  either  track,  or  of 
the  probability  that  any  one  would  leave  the 
moving  east-bound  car  and  come  upon  the 
track  in  front  of  him.  On  the  contrary  it 
appears  that  the  motorman  had  every  rea- 
son to  expect  a  clear  track ;  and  It  was  broad 
daylight,  and  tiis  view  down  the  track  was 
luobstructed. 

Respondents  do  not  contend  that  there  was 
any  ordinance  requiring  a  bell  or  gong  to  be 
sounded  at  this  place,  nor  that  any  positive 
duty  was  cast  upon  the  motorman  to  ring  a 
bell  or  gong  so  that  the  violation  thereof 
would  be  negligence  per  se ;  but  they  do  con- 
tend that  the  circumstances  and  conditions 
here  shown  to  exist  were  such  as  to  make 
this  a  question  for  the  Jury.  And  in  this 
connection,  we  are  cited  to  the  rulings  in 
Schmidt  V.  St  Louis  R.  R.  Co.,  163  Mo.  645, 
63  S.  W.  834;  Conrad  v.  Ry.,  89  Mo.  App. 
391 ;  Noll  V.  Transit  Co.,  100  Mo.  App.  367, 
73  S.  W.  907;  Baxter  v.  Transit  Co.,  103 
Mo.  App.  597,  78  S.  W.  70;  Zander  v.  R. 
R.,  206  Mo.  470,  103  S.  W.  1006;  Koenlg 
V.  Union  Depot  Co.,  173  Mo.  698,  73  S.  W. 
637;  Frank  v.  Transit  Co.,  99  Mo.  App. 
323,  73  S.  W.  239.    An  examination  of  these 
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casea,  however,  will  disclose  that  In  each  In- 
stance the  facts  and  circumstances  In  evi- 
denoe  differ  qnlte  widely  from  those  here  ap- 
pearing. From  the  evidence  as  we  have 
stated  it  above,  It  will  be  seen  that  the  only 
thing  which  could  be  said  to  cast  any  duty 
ui>on  the  motorman  to  give  warning  of  the 
approach  of  his  CBr  was  the  bald,  bare 
tact  that  it  was  approaching,  and  at>out  to 
Itass,  a  car  in  motion  and  going  in  the  oppo- 
site direction.  It  Is  not  a  case  where  the 
motorman  failed  to  give  warning  of  the  ap- 
proach of  his  car  at  a  crossing,  nor  where 
he  was  proceeding  at  a  rapid  rate  of  speed 
through  darkness,  or  where  his  view  was 
obstructed,  and  where  he  had  reason  to  ap- 
prehend the  presence  of  persons  or  vehicles 
on  the  track  ahead  of  him,  nor  where  he 
was  passing  a  stationary  car  discharging  oi 
taking  on  passengers,  and  might  anticipate 
that  persons  would  come  from  behind  such 
car  in  front  of  his  own.  No  such  situation, 
nor  anything  of  like  diaracter,  presents  It- 
self here.  On  the  contrary.  If  we  are  to 
bold  that  the  defendant  could  be  convicted 
of  negligence  because  of  a  failure  to  ring 
a  bell  or  sound  a  gong,  we  must  be  prepared 
to  plant  such  holding  solely  upon  the  ground 
that  a  duty  was  cast  upon  defendant  to  sound 
a  gong  as  this  car  passed  another  moving  car, 
the  latter  moving,  as  It  appears,  rapidly 
enough  to  raise  no  suspicion  that  a  passenger 
would  attempt  to  leave  It  and  thus  come  upon 
the  other  track. 

In  Theobald  v.  Transit  Co.,  191  Mo.  loc. 
dt  432,  90  S.  W.  364,  the  court  said:  "The 
place  of  accident  was  150  feet  west  of  Union 
avenne,  and  there  is  nothing  La  the  state- 
ment which  tends  to  even  cast  a  duty  upon 
the  defendant  to  sound  a  gong  at  the  point, 
it  not  being  an  Intersecting  street  and  the 
presence  of  the  wagon  on  the  street  not  be- 
ing known."  See,  also,  McGauley  v.  Transit 
Co.,  179  Mo.  loc.  dt  592,  79  S.  W.  461. 

[I]  Had  the  car  in  question  been  approach- 
ing a  crossing  the  matter  would  be  altogether 
a  different  one,  and  nnder  many  circum- 
stances, the  failure  to  thus  sound  the  warn- 
ing of  approach  Is  negligence  per  se.  Koenlg 
V.  Union  Depot  Ry.  Co.,  173  Mo.  725,  73  &  W. 
637.  Undoubtedly  under  many  other  circum- 
stances and  conditions,  the  court  should  re- 
fer to  the  jury  the  question  of  whether  or  not 
a  motorman  is  negligent  in  falling  to  thus 
give  warning  of  the  approach  of  his  car; 
but  the  court  should  not  submit  this  ques- 
tion as  a  predicate  of  liability,  where  neither 
the  proof  shows  a  positive  duty  to  give  such 
warning,  nor  that  the  motorman  had  any 
reason  whatsoever  to  anticipate  the  need 
of  giving  warning  to  any  one.  Here,  as  we 
have  said,  so  far  as  appearances  went,  the 
street  was  clear  before  him;  and  certainly 
the  motorman  had  no  reason  to  suspect  that 
plaintiffs'  son  or  any  one  else,  under  such 
drcumstances,  would  suddenly  dart  from 
behind  another  moving  car. 

It  must  be  borne  in  mind  that  we  are  deal- 


ing alone  with  the  duty  wbldi  was  owing  to 
plaintiffs'  son,  under  the  circumstances  of 
this  particular  case.  That  he  was  either  up- 
on the  lower  step  of  the  east-bound  car  or 
running  along  near  the  same  Is  undisputed. 
Nearly  all  of  the  eyewitnesses  said  tbat  he 
was  on  the  car  step.  At  any  rate  It  is  quite 
clear  that  he  could  not  then  be  seen  by  the 
motorman  of  the  west-bound  car,  or  his 
later  sudden  movements  antldpated.  If  the 
motorman  sounded  his  gong  as  he  approached 
the  other  car,  as  he  said  he  did,  It  does  not 
appear  that  it  was  because  of  the  presence  of 
the  boy  on  or  near  the  rear  step  on  the  far- 
ther side  of  the  east-bound  car.  There  Is  no 
evidence  that  the  boy's  presence  there  was 
known  to  the  motorman,  but  all  of  the  evi- 
dence touching  this  question  goes  to  show 
that  the  latter  could  not  have  discovered  the 
boy's  position  In  time  to  sound  a  warning. 
And  when  the  little  fellow  darted  in  front 
of  the  oncoming  car,  obviously,  neither  gong 
nor  emergency  brake  could  have  averted  the 
disaster. 

[K]  And  under  such  drcumstances,  mani- 
festly the  failure  to  sound  a  gong  could  not 
be  the  proximate  cause  of  the  injury,  but  the 
latter  must  be  referred  to  the  act  of  the 
unfortunate  child  in  suddenly  darting  imme- 
diately In  front  of  the  moving  car. 

We  are  therefore  of  the  opinion  that  the 
case  could  not  go  to  the  jury  upon  this  as- 
signment of  negligence. 

IV.  The  negligence  charged  and  sought  to 
be  established  with  respect  to  the  fender  of 
the  car  proceeds  upon  two  different  and  dis- 
tinct theories.  One  of  these  relates  to  the 
failure  of  the  fender  to  operate  automatical- 
ly, and  thus  prevent  plaintiffs'  son  from  go- 
ing beneath  the  wheels  of  the  car  and  being 
killed.  Plaintiffs  took  out  of  the  case  the 
ordinance  respecting  the  installation  and 
operation  of  fenders.  Plaintiffs'  theory,  how- 
ever, is  that,  since  defendant  undertook  to 
equip  its  car  with  an  automatic  device  of 
this  character,  it  became  Its  duty  to  keep  the 
same  in  good  order  and  working  condition; 
and  it  is  contended  that  the  failure  of  the 
fender  to  operate  automatically,  and  the 
apron  or  wheel  guard  beneath  the  car  to  drop 
and  catch  and  sustain  plaintiffs'  son,  was 
evidence  tbat  the  mechanism  of  the  fender 
was  broken,  out  of  order  or  defective.  Be- 
spondents  proceed  upon  the  theory  that  the 
doctrine  of  res  ipsa  loquitur  here  applies,  and 
refers  us  to  such  cases  as  Blanton  v.  Dold, 
109  Mo.  64,  18  S.  W.  1149;  Scheurer  y.  Ban- 
ner Rubber  Co.,  227  Mo.  347,  126  S.  W.  1037, 
28  L.  B.  A.  (N.  S.)  1207,  21  Ann.  Cas.  1110; 
McCorty  v.  Railroad,  106  Mb.  App.  596,  80 
S.  W.  7;  Lee  v.  Railroad,  112  Mo.  App.  372, 
87  S.  W.  12.  It  Is  argued  that  the  fact  that 
the  motorman  testified  that  plaintiffs'  de- 
ceased son  "hit  the  fender,"  and  the  failure 
of  the  device  to  thereupon  act  In  the  manner 
In  which  it  was  designed  to  operate,  showed 
prima  fade  that  it  was  defective,  broken,  or 
out  of  order.     And  on  this  evidence,  this- 
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theoiy  of  negligence  was  presented  to  tbe 
Joiy  by  an  instmctlon.  There  Is  not  a  scin- 
tilla of  evidence  otherwise  to  show  that  there 
was  anything  wrong  with  the  fender.  With- 
out conceding  respondents'  theory  to  be  ten- 
able at  all,  In  a  case  of  this  character,  It  Is 
sufficient  for  the  purpose  of  this  case  to  say 
that  the  evidence  did  not  even  reveal  that  the 
boy  struck  the  fender  In  a  way  which  was 
designed  to  cause  It  to  operate  automatically. 
It  is  true  that  the  motorman  stated  that 
the  boy  "hit  the  fender,"  but  this  was  later 
explained,  as  we  have  shown  above,  when 
the  motorman  said  that  the  boy's  "little  hand 
Jnst  hit  the  corner  of  the  fender;  and  his 
other  hand  hit  the  bumping  thing  in  front,  it 
is  below  the  outside  of  the  fender."  And 
this  is  fuUy  corroborated  by  the  witness, 
Aubrey  Koelling,  who  stated  that  the  boy 
"Just  laid  his  one  hand  on  the  fender  and 
the  other  hand  on  an  Iron  piece  that  comes 
around  the  fender,  underneath  the  /ender." 

[11]  This  being  the  only  evidence  on  that 
subjM^  there  was  clearly  nothing  to  give 
rise  to  any  Inference  that  the  fender  was 
broken,  defective,  of  out  of  order,  merely 
because  it  failed  to  operate  automatically. 
For  it  was  not  shown  that  there  was  such  an 
impact  of  the  boy's  body  against  the  front 
portion  of  the  fender  as  would  or  should 
cause  it  to  operate  automatically,  as  it  is 
claimed  it  was  Intended  to  do. 

[12]  v.  The  other  theory  of  negligence  re- 
specting the  fender  is  predicated  upon  the 
failure  of  the  motorman  to  operate  It  by 
means  of  a  lever  at  his  command,  when  the 
boy  ran  In  front  of  the  car.  Touching  this 
question,  we  have  detailed  above,  somewhat 
at  length,  the  testimony  of  the  motorman. 
And  as  to  this  assignment  of  negligence,  it 
Is  sufficient  to  say  that  the  motorman  cannot 
be  convicted  of  negligence  in  falling  to  lower 
the  wheel  guard,  under  the  circumstances, 
when  It  is  plain  that  he  had  but  an  instant  in 
which  to  act,  and  that  acting  upon  Impulse 
he  did  that  which  his  judgment  told  him  to 
da  It  appears  that  he  immediately  "le- 
▼ersed"  the  car;  later  applying  the  air 
brakes.  He  testified  that  he  did  not  have 
ttane  to  both  reverse  the  car  and  operate  the 
lever  to  lower  the  fender;  and,  Indeed,  the 
evidence  makes  It  appear  that  he  bad  but  the 
very  briefest  interval  of  time  in  which  to 
do  anything.  And  if  he  erred  in  Judgment 
when  so  acting,  under  the  stress  of  excite- 
ment and  the  impending  danger,  such  error 
constitutes  no  proof  of  negligence.  That  he 
honestly  attempted  to  prevent  injury  to  the 
boy  is  quite  evident,  and  he  should  not  be 
condemned  for  falling  to  do  more  than  he 
did.  Many  cases  might  be  referred  to  in  this 
connection,  but  the  following  will  suffice: 
Matthews  v.  Railway  Co.,  156  Mo.  App.  716, 
137  S.  W.  1003 ;  White  v.  Railroad,  159  Mo. 
Am.  608,  141  S.  W.  436. 

It  follows  that  it  was  error  to  submit  the 
case  to  the  Jury  upon  this  theory  of  negli- 
gence, as  was  done  by  the  lower  court    And 


thus  a  consideration  of  the  various  assign- 
ments of  negligence  makes  it  quite  clear,  we 
think,  that  plaintiffs  failed  to  make  out  a 
case  entitling  them  to  a  Judgment  of  a  Jury 
thereupon.  The  accident  was  a  most  dis- 
tressing one,  and  plaintiffs'  loss  irreparable; 
but  courts  have  stem  duties  to  perform,  and 
where,  as  here,  no  actionable  n^ligence  is 
shown,  liability  cannot  be  cast  upon  a  de- 
fendant, no  matter  how  serious  may  be  the 
injury  and  loss  to  the  plaintiff.  Under  the 
facts  disclosed  by  this  record,  it  Is  clear  that 
the  trial  court  should  not  have  permitted  the 
case  to  go  to  the  Jury;  for  It  Is  evident  that 
plaintiffs'  minor  son  met  his  injury  and 
death  either  through  inevitable  accident  or 
his  own  negligence. 

VI.  In  the  Tiew  which  we  take  of  the  case, 
as  shown  above,  it  is  unnecessary  for  us  to 
dwell  at  length  upon  the  question  of  the 
child's  own  negligence.  Respondents  say 
that  the  deceased  must  be  presumed  to  have 
been  exercising  ordinary  care  at  the  time, 
invoking  the  doctrine  which  has  been  applied 
in  Buesching  v.  Gas  Light  Co.,  73  Mo.  219, 
39  Am.  Rep.  503,  and  other  cases  of  that 
character. 

[18]  Of  this  it  is  sufficient  for  ns  to  say 
that  the  presumption,  which  is  often  indulg- 
ed, that  a  decedent  was  in  the  exercise  of 
ordinary  care  at  the  time  he  met  his  death, 
does  not  here  obtain ;  and  a  discussion  of  the 
many  int^esting  cases  that  might  be  referred 
to  In  this  connection  would  here  serve  no 
useful  purpose.  This  is  for  the  reason  that 
presumptions  of  this  character  are  presump- 
tions of  fact ;  and  such  a  presumption  takes 
flight  and  disappears  from  the  case  alto- 
gether upon  the  appearance  of  the  facts  them- 
selves. The  latter  leave  no  room  for  the  pre- 
sumption. Had  there  been  here  no  eyewit- 
nesses to  the  injury  and  death  of  plaintiffs' 
son,  such  presumption  could  properly  be  in- 
voked, and  the  plaintiffs  could  rely  thereupon. 
However,  as  we  have  seen,  there  were  a  num- 
ber of  eyewitnesses  to  the  accident,  and  they 
have  revealed  the  facts  and  circumstances 
attending  the  same,  thus  putting  the  pre- 
sumption out  of  the  case.  See  Mockowik  v. 
Railroad,  196  Mo.  650,  94  S.  W.  256;  Hlgglns 
V.  Railway  Co.,  197  Mo.  loc.  dt  317,  96  S. 
W.  863;  StoUer  v.  Railroad,  204  Mo.  619, 
103  S.  W.  1;  Rodan  v.  Transit  Co.,  207  Mo. 
892,  106  S.  W.  1061;  Tetwller  v.  Railroad, 
242  Mo.  loc.  dt  194,  146  S.  W.  780.     / 

It  is  also  urged  by  respondenta  that  wheth- 
er or  not  this  child  used  such  care  as  would 
reasonably  be  expected  of  one  of  his  years 
and  capacity,  under  like  circumstances,  is  a 
question  for  the  Jury;  and  in  this  r^ard 
respondents  rely  upon  Holmes  v.  Railroad, 
190  Mo.  98,  88  S.  W.  623. 

[14]  But  more  recent  cases  are  to  the  effect 
that  a  child,  even  though  of  quite  tender 
years,  may  be  held  to  understand  and  compre- 
hend certain  dangers,  and  may  be  held  guilty 
of  negligence  as  a  matter  of  law.  In  the  case 
before  us,  the  evidence  Is  quite  meager  toHcb- 
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ing  the  child's  knowledge  of  the  danger  In 
question.  Defendant  offered  to  show  thait 
this  boy  Bad  knowledge  thereof,  and  that  he 
had  been  warned  concerning  the  same.  This, 
however,  the  lower  court  excluded,  upon  ob- 
jection thereto  upon  the  ground  that  It  had 
"no  bearing  on  this  case."  But  It  does  appear 
that  he  resided  In  that  Immediate  neighbor- 
hood, and  was  evidently  familiar  with  the 
operation  of  these  very  cars,  and  that  he  was 
In  the  full  possession  of  all  his  faculties. 
Though  he  was  but  nine  years  of  age,  he 
must  have  known  and  been  able  to  appreciate 
the  danger  of  placing  himself  Immediately  In 
front  of  a  moving  car.  The  danger  to  be  ap- 
prehended therefrom  Is  within  the  easy  com- 
prehension of  a  child  of  his  age  familiar  with 
the  operation  of  such  cars.  To  the  extent 
that  a  cUId  knows  and  understands  a  danger, 
or  where  the  latter  is  of  such  a  character 
that  it  must  be  perfectly  obvious  to  one  of 
his  years,  a  legal  duty  rests  upon  him  to 
avoid  It;  and  falling  to  do  so,  he  may  be 
declared  negligent  as  a  matter  of  law.  See 
Herdt  v.  Koenlg,  187  Mo.  App.  589,  119  S. 
W.  56;  McNulty  v.  Railroad,  166  Mo.  App. 
439,  148  S.  W.  973;  Hlght  v.  Bakery  Co., 
168  Mo.  App.  431,  161  S.  W.  776;  McGee  v. 
Railroad,  supra. 

[1 6]  Each  case  must  necessarily  rest  large- 
ly upon  Its  own  facts.  Here,  as  we  have 
said,  the  death  of  plaintiffs'  son  must  be  re- 
garded as  having  been  proximately  caused 
either  by  inevitable  accident  or  his  own  negli- 
gence. Under  all  the  facts  shown  In  evidence, 
we  think  that  It  Is  properly  to  be  attributed 
to  the  latter.  It  Is  unnecessary  to  notice 
other  assigbmenta  of  error. 

The  Judgment  must  be  reversed,  without 
remanding  the  cause.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J., 
concur. 


CENTURY  REALTY  CO.  v.   FRANKFORT 

MARINE  ACCIDENT  &  PLATE  GLASS 

INS.  CO.  et  al. 

(SL  Louis  Court  of  Appeals.    Missouri.    Dec.  2, 

1913.    Rehearing  Denied  Dec.  16, 1913.) 

1.  Insubance  (S  666*)— Liabiutt  Insubahok 
— Contract — Interest.  ' ' 

A  policy  insuring  the  owner  of  a  building 
from  liability  for  damages  on  account  of  the 
bodily  injury  or  death  of  any  person  from  ac- 
cident in  or  about  the  premises  of  the  assured 
limited  the  liability  of  the  insurer  as  to  any  one 
person  to  $5,000.  Subsequent  clauses  of  the 
policy  provided  that,  in  case  legal  proceedings 
were  taken  on  a  claim  against  the  assured,  the 
insurer  should  at  its  own  cost  defend,  and 
should  have  entire  control  of  the  defense,  but 
if  it  should  offer  to  pay  the  assured  the  full 
amount  for  which  it  is  liable  it  should  not  be 
bound  to  defend,  nor  be  liable  for  any  costs 
or  expenses  which  the  assured  might  incur  in 
defending,  and  that  the  insured  should  not,  ex- 
cept at  his  own  cost,  settle  any  claim  nor  in- 
cur any  expenses  without  the  consent  of  the  in- 
surer. Held  that,  a  judgment  against  the  own- 
er having  been  affirmed  on  appeal,  tlie  insurer. 


which  conducted  the  defense  and  prosecnted  the 
appeal,  was  liable,  not  only  for  oie  amonnt  of 
the  judgment,  which  was  $5,000,  hat  for  the 
costs  and  the  interest  which,  pending  the  appeal, 
accrued  thereon,  in  accordance  with  Rev.  St 
1909,  I  718L  for  interest  is  the  compensation 
which  Is  paid  by  a  debtor  for  the  detention  of 
the  debt,  and,  the  insurer  having  delayed  the 
payment,   the  interest  must  be  considered   as 

Sart  of  the  costs  and  expenses ;   its  liability  not 
epending  upon  judgment  first  being  rendered 
against  the  insured  and  payment  made. 

[Ed.  Note. — For  other  cases,  see  Inaaraaoe^ 
Cent  Dig.  {  1791;  Dec  Dig.  {  666.»] 

2.  Insurance    {|    146*)  —  Contracts — Con- 

STRnCTION. 

In  case  of  ambiguity,  a  contract  of  insur- 
ance should  be  construed  most  strongly  against 
the  insurer. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  292, 294-298;  Dec.  Dig.  {  146.*] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQuillan,  Judge. 

Action  by  the  Century  Realty  Company 
against  the  Frankfort  Marine  Accident  & 
Plate  Glass  Insurance  Company,  of  Frank- 
fort-on-the-Maln,  Germany,  and  the  Travel- 
ers' Insurance  Company,  of  Hartford,  Conn. 
From  a  Judgment  against  the  first-named  de- 
fendant, it  appeals.    Affirmed. 

On  April  29,  1903,  one  May  Tnvls  Cooper 
sustained  .injuries  from  an  acddmt  in  a  pas- 
senger elevator  located  In  the  Century  Build- 
ing in  the  city  of  St  Louis,  the  elevator 
owned  and  operated  by  the  Century  Realty 
Company.    She  Instituted  action  against  that 
company  to  recover  her  damages,  placing  the 
amount  at  $26,000.    The  cause  came  on  for 
trial  and,  on  January  12,  1906,  resulted  in  a 
verdict  for  her  In  the  sum  of  $5,000,  Judg- 
ment following  on  that  day  for  that  amount 
and  costs,  the  Judgment  to  bear  Interest  at 
the  rate  of  6  per  cent  per  annum  from  that 
date.    On  motion  for  a  new  trial,  filed  by  the 
Century  Realty  Company,  defendant  In  tliat 
case,  respondent  here,  the  circuit  court  set 
aside  the  verdict  and  Judgment  and  ordered 
a  new  triaL    Prom  this  May  Travis  Cooper 
appealed  to  the  Supreme  Court    That  court, 
on  December  23,  1909,  set  aside  the  order  of 
the  circuit  court  granting  a  new  trial  and 
reversed  the  Judgment  with  directions  to  the 
circuit  court  to  reinstate  the  Judgment  as  of 
date  January  12,  1906,  the  Judgment  to  bear 
Interest  from  that  date.     See  Cooper  v.  Cen- 
tury Realty  Co.,  224  Mo.  709,  123  S.  W.  848. 
The   mandate  of  the   Supreme  Court  was 
thereafter  filed  in  the  circuit  court,  and  on 
January  6,  1910,  that  court  entered  up  Judg- 
ment In  favor  of  May  Travis  Cooper  and 
against    the   Century    Realty   Company  for 
$5,000,  as   of  date  January   12,    1906,  that 
amount  to  hear  Interest  at  6  per  cent   from 
that  date,  and  also  for  costs  and  charges 
therein  expended.    Execution  issued  on  tills 
Judgment  under  which,  property  of  the  Cen- 
tury Realty  Company  having  been  levied  up- 
on and  advertised  for  sale,  the  Centnry  Real- 
ty Company,  on  June  25,  1910,  paid  in  satis- 
faction of  the  Judgment  the  sum  of  $6,753.40, 
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that  amount  made  up  of  tbe  $5,000  damages, 
91,337.50  interest  accrnlng  from  January  12, 
1906,  and  $415.90  for  court  costs. 

At  the  time  the  accident  above  referred  to 
happened,  the  Century  Realty  Company  held 
policies  In  two  companies,  both  policies  hav- 
ing first  been  Issued  in  the  name  of  the  Ceur 
tury  Building  Company  and  others  named, 
payable  to  them,  "as  their  Interests  might  ap- 
pear," but  afterwards,  and  before  the  happen- 
ing of  the  accident,  the  Century  Realty  Com- 
pany was  substituted  as  the  assured  in  place 
of  the  Century  Building  Company.  Each  of 
these  polides  covered  the  freight  and  passen- 
ger elevators  situated  in  the  buUding  then 
owned  by  the  Century  Building  Company, 
later  by  the  Centuiy  Realty  Company.  For 
convenience  and  brevity,  in  speaking  of  the 
insured,  we  will  designate  it  either  as  the 
Century  Company,  or  as  the  Realty  Company, 
although  in  the  policies  the  former  name. 
Century  Building  Company,  is  in  fact  used. 
It  is  conceded  that  the  accident  happened  to 
May  Travis  Cooper  while  a  passenger  in  one 
of  the  passenger  elevators  operated  by  that 
company  in  its  building. 

The  policy  issued  by  the  Frankfort  Marine 
Accident  ft  Plate  Glass  Insurance  Company, 
of  Frankfort-on-the-Maln,  Germany,  herein- 
after called  the  Frankfort  Company,  being 
the  appellant  herein,  is  designated  "General 
LiablUty  Policy."  By  it  that  company,  in 
consideration  qf  a  premium  stated,  agreed  to 
iodenmlfy  the  Century  Company  "against 
loss  arising  from  legal  liability  for  damages 
on  account  of  bodily  injury  or  death  suf- 
fered by  any  person  or  persons  whomsoever 
resulting  from  any  and  every  accident  of 
whatsoever  nature  or  cause  happening  in,  up- 
on, or  abont  the  premises  of  the  assured,  or 
happening  in,  upon  or  about  any  of  the  .seven 
passenger  elevators  and  freight  elevators, 
*  *  *  or  the  machinery  and  appliances 
connected  therewith  and  together  comprising 
the  elevator  service,  •  •  •  but  the  lia- 
bility of  the  company  tn  respect  to  any  one 
person  suffering  injury  or  death  shall  in  no 
case  exceed  the  sum  of  $5,000,  nor  shall  the 
total*  liability  of  the  company  In  respect  to 
any  one  accident  resulting  in  injury  to  or  the 
death  of  several  persons  in  any  event  exceed 
the  sum  of  $10,000."  It  is  expressly  war- 
ranted and  agreed:  (1)  •  •  •  (2)  That  up- 
on the  occurrence  of  an  accident,  whether  any 
claim  be  made  in  respect  thereof  or  not,  the 
assured  shall  give  Immediate  notice  in  writ- 
lug  of  the  accident  to  the  company  and  shall 
likewise  give  immediate  notice  of  any  legal 
proceedings  Instituted  to  enforce  such  claim. 

"(3)  That  if  any  legal  proceedings  are  tak- 
en to  enforce  a  claim  against  the  assured, 
covered  by  this  policy,  the  company  shall, 
at  ita  own  cott,  undertake  the  defense  of 
such  legal  proceedings  in  the  name  and  on 
ttehalf  of  the  assured  and  shall  have  the  en- 
tire control  of  sudi  defense.  But  if  the  compa- 
ny shall  ofTer  to  pay  to  the  assured  the  full 
amount  for  which  the  company  is  liable  in 
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respect  to  the  claim  sought  to  be  enforced,  it 
shall  not  be  bound  to  defend  any  legal  pro- 
ceedings nor  be  liable  for  any  costs  or  em- 
penses  which  the  assured  may  incur  in  de- 
fending the  same.  The  assured  at  all  times 
shall  under  the  direction  of  the  company, 
render  all  reasonable  and  necessary  assist- 
ance to  enable  the  company  to  effect  settle- 
ments or  to  properly  conduct  a  defense  or 
to  prosecute  an  app^iL 

"(4)  That  the  company  may  undertake  at 
its  own  cost  the  settlement  of  any  claim,  du- 
ly reported  to  it  as  before  provided,  and  the 
assured  shall  not,  except  at  his  (sio)  own 
cost,  settle  any  claim  nor  incur  any  expense 
without  the  consent  of  the  company  thereto 
previously  given  in  writing;  provided  how- 
ever that  such  immediate  medical  and  jsurgi- 
cal  relief  to  the  injured  may  be  furnished  as 
may  be  imperative  at  the  time  of  the  accident 
and  reasonable  expenses  thus  incurred  shall 
be  deemed  a  part  of  the  liability  of  the  com- 
pany."   (Italics  ours.) 

The  policy  of  the  Frankfort  Company  was 
dated  Jime  7,  1902,  was  for  a  term  of  one 
year  but  was  extended  June  18,  1902,  for  a 
term  of-  twelve  months,  the  accident  occur- 
ring witliin  this  second  period. 

The  policy  issued  by  the  Travelers'  Insur- 
ance Company,  of  Hartford,  Conn.,  herein- 
after referred  to  as  the  Travelers,  or  Travel- 
ers' Insurance  Company,  in  consideration  of 
premiums  stated,  agreed  to  Indemnify  the 
Century  Company  for  a  period  of  three  years, 
beginning  on  the  11th  of  June,  1902,  "against 
loss  from  common  law  or  statute  liability 
for  damages  on  account  of  bodily  injuries, 
fatal  or  non-fatal,  accidentally  suffered  with- 
in the  period  of  this  policy,  by  any  person 
or  persons,  while  In  the  car  of  the  elevator 
mentioned  in  said  application,  or  in  the  ele- 
vator well  or  hoistway  of  same,  or  while  en- 
tering upon  or  alighting  from  the  car,"  and  it 
is  set  out  in  the  policy  that,  "in  considera- 
tion of  the  rate  of  premium  at  frhich  this 
policy  is  issued,  it  is  hereby  understood  and 
agreed  that. other  like  and  prior  insurance 
shall  be  maintained  by  the  assured  in  some 
other  company,  with  like  limits  of  liability, 
under  said  prior  insurance,  of  $5,000  in  re- 
spect to  any  one  person  and  $10,000  in  respect 
to  any  one  accident  causing  injury  to  more 
than  one  person ;  and  Uiat  this  company  shall 
ooly  be  held  Uable  under  this  poUcy  (subject 
to  the  Umlts  of  insurance  therein  made)  for 
any  loss  sustained  by  the  assured  in  excess 
of  the  amount  covered  by  said  prior  insur- 
ance." 

Among  the  conditions  written  in  the  pol- 
icy and  here  involved,  are,  first,  "the  com- 
pany's liability  for  an  accident  resulting  to, 
or  in  the  death  of,  one  person  is  limited  to 
$5,000." 

(14)  "No  action  shall  lie  against  the  com- 
pany as  respects  any  loss  under  this  policy 
unless  it  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction  of 
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a  Juitftnent  after  trial  of  the  Uaue.  No  snch 
action  shall  lie  nnless  brought  within  the 
period  within  which  a  claimant  might  sue 
the  assured  for  damages  unless  at  the  ex- 
piration of  such  period,  there  Is  such  an  ac- 
tion pending  against  assured,  In  which  case 
an  action  may  be  brought  against  the  com- 
pany by  the  assured  within  thirty  days  after 
final  Judgment  has  been  rendered  and  satis- 
fied as  above,"  etc.    (Italics  ours.) 

Holding  these  two  policies  when  the  acci- 
dent happened,  the  Century  (Company  forth- 
with notified  the  two  companies  of  It  and 
likewise  at  once  notified  them  of  the  bring- 
ing of  the  action  against  It  by  May  Travis 
Cooper.  Thereupon  the  Frankfort  Company 
took  charge  of  the  action  through  Its  own 
attorneys  and  followed  It  through  the  dr- 
cult  court  and  the  Supreme  Court  and  again 
In  the  circuit  oonrt  to  Its  termination,  as 
hereinbefore  noted.  The  Travelers  took  no 
active  hand  whatever  in  the  management  of 
the  case,  although  its  local  attorneys  kept 
watch  of  it  in  it?  progress  through  the 
courts,  but  in  no  manner  whatever  inter- 
fering or  oontrolllnc  Its  management  The 
Frankfort,  it  was  admitted,  had  paid  all  at- 
torney's fees,  printing  of  briefs,  travelling 
and  all  other  expenses  Incident  to  the  de- 
fense In  the  circuit  and  Supreme  Courts,  bar- 
ring Interest,  if  we  are  to  dass  that  as  an 
"expense." 

After  the  reversal  of  the  Judgment  in  the 
Cooper  Case  by  the  Supreme  Court  and  the 
payment  of  that  judgment  in  the  amount  be- 
fore stated,  the  Century  Realty  Company  de- 
manded payment  of  the  amount  which  it 
had  paid  by  way  of  debt,  Interests  and  costs 
from  the  two  companies.  The  Frankfort 
Company,  on  August  6,  1910,  In  and  through 
a  written  notice,  ottered  and  tendered  to  the 
Centnry  Realty  Company  $5,036.08,  as  in  full 
settlement  and  satisfaction  of  any  and  all 
Claims  of  whatsoever  nature,  which  the  Cen- 
tury Realty  Company  bad  or  might  there- 
after have  against  it  under  the  policy  re- 
ferred to,  that  is,  $5,000  on  the  debt  and  $35.- 
08  interest  on  that  sum,  at  the  rate  of  6  per 
cent  from  June  25,  1910,  the  date  the  Judg- 
ment was  finally  entered,  to  August  16, 1910, 
the  date  of  the  tender.  The  Realty  Company 
refused  to  receive  this  in  full  settlement 
The  Travelers,  denying  any  liability  what- 
ever, made  no  tender. 

Thereupon  the  Century  Realty  Company 
Instituted  separate  actions  against  each  of 
,  the  companies.  On  motion  and  by  agreement 
of  parties  the  two  actions  were  consolidated 
by  the  circuit  court  and  heard  as  one  action 
before  the  court  and  a  Jury.  At  the  trial 
the  facts  were  practically  undisputed  and 
were  developed  as  we  have  set  them  out 
The  Frankfort  Company  introduced  no  evi- 
dence, its  counsel  stating  he  was  satisfied  to 
rest  npon  the  evidence  which  had  been  in- 
troduced by  the  plaintitr.  The  Travelers  in- 
troduced evidence  tending  to  show  that  it 
bad  taken  no  active  part  whatever  in  the 


management  of  the  case  of  May  Travis  Coop- 
er V.  The  Century  Realty  Company,  but  had 
been  satisfied  to  leave  the  defense  of  that 
case  in  the  hands  of  the  attorneys  for  the 
Frankfort  Company;  had  paid  no  part  of  the 
exi>en8e  connected  with  the  litigation,  none 
of  which  had  ever  been  demanded  of  it ;  that 
Its  local  connsd  "In  a  way"  watched  the 
case,  not  as  of  counsel  in  the  case,  but  simply 
watched  the  attorneys  for  the  Frankfort 
Company  try  the  case,  watching  what  wa» 
going  on,  and  reporting  to  their  client  what 
had  happened,  but  they  took  no  part  In  the 
trial,  filed  no  pleadings  nor  did  anything  else 
In  connection  with  the  case,  apparently  satis- 
fied, as  counsel  for  the  Frankfort  modesUy 
suggested,  that  the  conduct  of  the  defense 
was  in  able  hands. 

At  the  close  of  the  testimony  in  the  case 
at  bar,  the  Frankfort  Company,  among  other 
requests,  asked  the  court  to  Instruct  the  Jury 
that  under  the  law  and  the  evidence  in  this 
case,  the  plaintdfT  "cannot,  under  any  drcom- 
stances,  recover  against  the  Frankfort  Marine 
Accident  ft  Plate  Glass  Insurance  Company 
for  an  amount  in  excess  of  $5,035.08."  Tills 
was  refused.  Of  its  own  motion  the  court 
Instructed  the  Jnry,  that  under  the  plead- 
ings and  evidence  It  would  find  and  return  a 
verdict  in  favor  of  defendant  Travelers'  In- 
surance Company,  and  would  find  and  re- 
turn a  verdict  in  favor  of  plalntifF  and 
against  defendant  Frankfort  Marine  Accident 
&  Plate  Glass  Insurance  Company,  In  the  sum 
of  $6,758.40,  with  interest  thereon  from  June 
25, 1910,  at  the  rate  of  6  per  cent  per  annum. 
Verdict  accordingly.  Judgment  following. 
Saving  exception  to  the  refusal  of  the  In- 
struction it  had  asked  and  to  the  giving  of 
the  one  above  set  out,  the  Frankfort  Insur- 
ance Oompany  filed  its  motion  for  a  new 
trlaL  Plalntur  also  filed  its  motion  for  a 
new  trial  as  to  Travelers'  Insurance  Com- 
pany, treating  it  as  filed  both  in  the  original 
case  of  the  company  and  in  the  consolidated 
case.  These  motions  were  overruled,  exc^>- 
ttons  saved  by  the  several  parties  and  the 
causes  appealed  to  this  court 

Seddon  ft  Holland,  of  St  Louis,  for  appel- 
lant Dawson  ft  Garvin,  of  St  Loqis,  for  re- 
spondent 

RBTNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  While  all  three  of  the  cases  were 
briefed  and  argued  together  before  ns, 
the  case  now  to  be  considered  is  on  the  ap- 
peal of  the  Frankfort  Iilarine  Accident  ft 
Plate  Glass  Insurance  Company,  but  in  the 
consideration  of  that  we  are  compelled.  In  a 
measure,  to  consider  the  position  of  the  Trav- 
elers' Insurance  Company  also,  more  Inci- 
dentally, however,  than  directiy. 

Taking  up  this  Frankfort  Case,  counsel  for 
that  company,  the  appellant  here,  make  two 
assignments  of  error:  First  that  the  court 
erred  in  giving  the  peremptory  Instruction 
for  a  verdict  In  favor  of  plaintiff  and  against 
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defendant  Frankfort  Insarance  Company,  In 
the  sum  of  $6,753.40,  with  interest  from  Jan- 
aar7  25,  1910;  second,  that  the  court  erred 
In  refusing  to  give  the  instruction  asked  by 
the  Frankfort  Company  at  the  close  of  all 
the  evidence. 

[1, 2]  These  two  assignments  of  error  pre- 
sent two  theories  in  antithesis ;  if  the  one  is 
right,  the  other  is  wrong.  The  consideration 
of  the  action  of  the  court  in  refusing  one 
instruction  necessarily  involves  that  of  its 
action  in  giving  the  other. 

In  support  of  their  assignments,  learned 
counsel  for  appellant,  in  brief,  contend  that 
the  court  erred  in  giving  the  instruction  di- 
recting a  verdict  for  the  respondent  against 
the  Frankfort  Insarance  Company,  because 
the  poUcy  of  that  company,  it  la  claimed,  was 
"a  contract  of  indemnity  against  loss,"  and 
it  was  not  liable  to  the  Realty  Company  in 
any  amount  until  the  Realty  Company  sus- 
tained a  loss;  that  when  that  loss  was  sus- 
tained the  Umit  of  the  liability  of  the  Frank- 
fort Company  was  $5,000,  the  amount  specif- 
ically mentioned  as  the  limit  in  the  poUcy. 
As  necessarily  following  from  this,  it  is  ar- 
gued, tliat  the  special  agreement  under  which 
the  Frankfort  Company  agreed  to  defend 
solta  at  Its  own  cost,  did  not  impose  any 
liability  on  that  company  to  pay  interest  on 
the  judgment  in  excess  of  the  limit  of  the 
iwlicy,  and  that  the  si)ecial  agreement  under 
which  the  Franlcfort  Company  agreed  to  de- 
fend salts  at  its  own  cost,  did  not  impose  up- 
on that  company  any  obligation  to  pay  court 
costs  incurred  in  any  proceeding  of  an  injur- 
ed party  against  the  Realty  Company. 

Counsel  for  appellant  cite  Conqueror  Zinc 
ft  Lead  Co.  v.  .^tna  Life  Ins.  Co.,  152  Mo. 
App.  332,  133  S.  W.  156,  in  support  of  their 
contention.  The  decision  in  that  case  is 
against  counsel  in  so  far  as  concerns  the  mat- 
ter of  court  costs,  for  there  it  is  distinctly 
held  that  the  insurer  is  responsible  to  the  as- 
sured, in  addition  to  the  maxiinum  amoont 
of  indemnity  provided  for  in  the  policy,  for 
the  court  costs  incurred  and  paid.  It  is  true 
tliat  it  is  further  there  held  that  the  insurer 
was  not  liable  for  interest  that  had  accrued 
on  the  judgment.  That  part  of  this  decision 
la  not  determinative  here.  The  poUcy  involv- 
ed In  the  Conqueror  Zinc  ft  Lead  Company 
Case  is  identical  in  its  provisions,  so  far 
as  this  point  is  concerned,  with  that  is- 
sued by  the  Travelers'  Insarance  Company, 
but  it  differs  in  its  language  from  that  of  the 
Frankfort,  and  the  conclusion  that  the  Aetna 
Life  Insarance  Company  was  not  Uable  for 
more  than  the  assured  had  in  fact  paid  only 
up  to  $5,000,  is  reached  on  the  ground  that 
its  policy  distinctly  provided:  "No  action 
shall  lie  against  the  company  as  respects  any 
loss  under  this  policy,  unless  it  shall  be 
brought  by  the  assured  himself  to  reimborse 
him  for  loss  actually  sustained  and  i)«ld  by 
him  in  satisfaction  of  a  judgment  within 
sixty  days  from  the  date  of  such  Judgment 
and  after  trial  of  the  issne."    On  this  provi- 


sion it  was  held  the  Aetna  Company  was  not 
liable  for  Interest,  and  that  plaintlfT  there 
could  only  recover  what  it  had  paid  out  op 
to  $5,000.  Hence  the  Conqueror  Zinc  ft  Lead 
Company  Case  lends  no  aid  to  the  contention 
of  the  appellant  here,  unless  we  are  to  bold 
tliat  the  Frankfort  policy,  under  its  wording, 
is  susceptible  of  the  same  interpretation. 
That  is  a  question  which  we  will  consider 
hereafter. 

Counsel  for  the  Frankfort  also  rely  upon 
Maryland  Casualty  Co.  v.  Omaha  Electric 
Light  ft  Power  Co.,  157  Fed.  514,  85  C.  C.  A. 
106 ;  Finley  v.  United  States  Casualty  Co., 
113  Tenn.  502,  83  S.  W.  2,  8  Ann.  Cas.  962 ; 
Davison  v.  Maryland  Casualty  Ca,  197  Mass. 
167,  83  N.  E.  407 ;  Paget  Sound  Improvement 
Co.  V.  Frankfort  Marine  Accident  &  Plate 
Glass  Ins.  Co..  62  Wash.  124,  100  Pac.  190; 
Frye  V.  Bath  Gas  ft  Electric  Co.,  97  Me.  241, 
64  AU.  895,  69  L.  R.  A.  444,  94  Am.  St  Rep. 
500;  and  Henderson  T.  Maryland  Casualty 
Co.,  29  Pa.  Super.  Ct  398,  in  support  of  the 
proposition  that  the  Frankfort  was  liable 
only  for  the  amount  paid,  after  payment  by 
the  assured.  The  policies  in  each  of  these 
cases  expressly  provided,  as  did  that  in  the 
Conqueror  Zinc  Company  Case,  and  as  does 
that  of  the  Travelers'  Insarance  Company, 
that  no  action  should  lie  against  the  company 
except  to  reimburse  the  assured  "for  loss  ac- 
tually sustained  and  paid  by  him  in  satis- 
faction of  a  judgment,  after  trial  of  the  is- 
sue ;"  It  not  in  these  words,  in  words  of  like 
tenor.  These  are  all  the  cases  dted  by  coun- 
sel for  the  Frankfort  in  support  of  their  fifst 
proposition. 

In  support  of  their  proposition  that  "court 
costs"  are  not  to  be  Included  when  they  ex- 
ceed the  $6,000  maximum,  counsel  for  the 
Frankfort  dte  Munro  v.  Maryland  Casualty 
Co.,  48  Mlsa  Rep.  183,  96  N.  Y.  Supp.  706, 
and  National  ft  Providence  Worsted  Mills  v. 
Frankfort  Marine  Accident  &  Plate  Glass  Ins. 
Co.,  28  R.  I.  126,  66  AtL  68.  The  learned 
judge  in  the  Munro  Case,  supra,  reaches  his 
conclusion  mainly  on  the  authority  of  Con- 
nolly V.  Bolster,  187  Mass.  266,  72  N.  B.  981. 
But  that  case  was  on  a  poUcy  similar  in  re- 
spect to  those  in  the  cases  above  dted  and  is 
not  in  point  here.  Moreover,  so  far  as  he 
holds  the  insurer  not  liable  for  costs,  his  de- 
dsion  runs  counter  to  the  majority  of  the 
above  cases  dted  by  counsel  themselves  on 
the  first  proposition,  and  as  to  non-liabiUty 
for  costs,  is  disaffirmed  by  the  Supreme  Court 
of  New  York,  Appellate  Division,  in  Brews- 
ter V.  Empire  State  Surety  Co.,  145  App.  Div. 
678,  130  N.  Y.  Supp.  439.  The  Munro  ded- 
slon  was  by  the  Supreme  Court  at  nisi  prius, 
not  in  an  appellate  dlvlaion.  The  Rhode  Is- 
land decision  confessedly  rests  on  the  Munro 
decision,  supra,  inadvertentiy  treating  it  as 
a  dedalon  in  the  Appellate  Diviaion  of  the 
New  York  Supreme  Court  The  Rhode  Is- 
land court,  while  following  the  Munro  ded- 
sion,  says,  as  is  also  said  in  the  Monro  Case, 
that  the  cases  are  conflicting  and  the  Rhode 
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Island  court  concludes  to  follow  tibe  Munro 
Case.    ' 

Counsel  for  the  Frankfort  Company  cite 
Flnley  t.  Casualty  Co.,  supra.  That  case  as 
well  as  Frye  v.  Bath  Gas  &  Electric  Co.,  su- 
pra, was  one  in  which  the  party  Injured  at- 
tempted, by  suit  in  equity,  to  bold  the  insurer 
liable  for  Injuries  sustained,  on  the  ground 
either  that  the  assured  was  bankrupt  or  had 
made  a  fraudulent  settlement,  so  that  plain- 
tiffs, as  employes  covered  by  the  policies, 
claimed  a  right,  In  equity,  to  subrogation  to 
the  rights  of  the  assured,  and  sought  to  hold 
the  Insurer.  The  claim  was  denied.  The  pol- 
icy was  on  like  conditions  as  those  of  the 
Travelers  In  the  case  before  us,  requiring,  as 
a  prerequisite  to  a  right  of  recovery,  payment 
by  the  assured.  After  pointing  out  the  differ- 
ence between  the  effect  of  a  policy  which  in- 
sures directly  against  liability  and  one  that 
insures  against  loss  or  damage  by  reason  of 
liability,  it  is  said  In  the  Flnley  Case,  113 
Tenn.  loc.  clt  698,  83  S.  m  3,  3  Ann.  Gas. 
962:  "Under  the  policies  of  the  second  kind, 
to  which  the  one  before  us  belongs,  the 
amount  of  the  insurance  does  not  become 
available  until  the  assured  has  paid  the  loss, 
and  is  not  even  then  available  unless  proper 
notice  has  been  given  as  provided  in  the 
policy." 

We  do  not  think  that  these  cases,  and  they 
are  the  only  cases  cited  by  learned  counsel  for 
the  Frankfort  Company,  meet  or  cover  the 
conditions  of  the  policy  of  that  company  which 
is  before  us.  The  first  and  principal  contract- 
ing clause  is,  that  the  Frankfort  Company 
"does  hereby  agree  to  Indemnify  •  •  • 
the  assured  •  •  •  against  loss  arising 
from  any  legal  liability  for  damages  on  ac- 
count of  bodily  injury  or  death  •  •  •  suf- 
fered by  any  person  •  •  •  resulting  from 
any  and  every  accident  •  ♦  •  happening  in, 
or  about  the  premises  of  the  assured  •  •  • 
but  the  liability  of  the  company  in  respect 
to  any  one  person  suffering  injury  or  death 
shall  in  no  case  exceed  the  sum  of  $5,000," 
etc.  This  is  all  there  Is  to  it  Not  a  sugges- 
tion can  be  drawn  from  any  of  this  language 
that  the  payment  is  only  to  be  made  by  the 
Insurer  In  reimbursement  of  what  the  as- 
sured shall  or  may  have  paid.  On  the  con- 
trary, as  we  understand  It,  it  is  more  in  the 
nature  of  "a  iwlley  which  insures  directly 
against  liability  (than)  one  that  Insures  against 
loss  or  damage  by  reason  of  liability."  Fln- 
ley V.  Casualty  Co.,  supra.  See  also  Salmon 
Falls  Bank  v.  Leyser,  116  Mo.  61,  22  S.  W. 
604.  If  It  was  the  intention  to  pay  only 
when  and  to  the  amount  the  assured  had 
paid,  a  reference  to  clause  14  of  the  Travelers 
policy  shows  how  easily  that  Intention  could 
have  been  expressed.  The  most  that  can  be 
said  for  the  Frankfort  Company  is  that,  fall- 
ing to  80  write  its  policy,  it  has  given  one 
which  is  ambiguous  and  any  ambiguity  must 
be  resolved  against  It  We  conclude  on  this 
point  then,  that  it  was  not  within  the  ex- 
pressed Intention  of  this  policy  issued  by  the 


Frankfort,  that  liability  to  make  payment  to 
the  assured  should  fall  in  only  after  the  as- 
sured had  paid  -  whatever  damage  may  have 
been  awarded  to  the  injured  party. 

It  would  seem  on  careful  reading  of  the 
third  and  fourth  warranty  clauses,  that  the 
words  "cost"  and  "costs"  are  used  in  a  differ- 
ent sense  in  those  clauses  and  that  payment 
is  not  confined  to  mere  taxable  court  costs, 
as  that  term  is  technically  used.  Thus  in  the 
third  clause  it  is  provided  that,  "if  the  com- 
pany shall  offer  to  pay  to  the  assured  the  full 
amount  for  which  the  company  Is  liable  In 
respect  to  the  claim  sought  to  be  enforced.  It 
shall  not  be  bound  to  defend  any  legal  pro- 
ceedings nor  be  liable  for  any  coata  or  ex- 
penaea  which  the  assured  may  incur  in  de- 
fending the  same."  Surely  this  means  that 
if  the  claim  Is  put  in  suit,  and  the  company 
defends,  the  company  will  then  be  liable  for 
the  coata  and  expenaea  of  the  action.  That  is 
a  reasonable  construction,  at  least 

In  the  fourth  clause  it  is  provided  that  the 
company  may  undertake  "at  Ua  own  coat" 
the  settlement  of  any  dalm,  and  the  assured 
shall  not  "except  at  its  own  coat  settle  any 
claim  nor  Incur  any  expenae  without  the  con- 
sent of  the  company."  Here  again  the  terms 
"cost"  and  "expense"  are  used  as  inclusive. 
But  grant  that  the  meaning  of  the  words 
"cost"  and  "costs"  is  ambiguous,  as  used, 
then,  as  before  remarked,  we  are  to  apply  the 
well  settled  rule  that  the  terms  and  condi- 
tions employed  in  a  policy  of  insurance  are 
to  be  construed,  if  ambiguous  or  of  doubtfnl 
meaning,  most  strongly  against  the  Insurer. 
Grocery  Co.  v.  Fidelity  &  Guaranty  Co.,  130 
Mo.  App.  421, 110  S.  W.  20;  Kochester  Mining 
Co.  T.  Maryland  Casualty  Co.,  143  Mo.  App. 
655,  128  S.  W.  204;  Bdle  T.  Travelers'  Pro- 
tective Ass'n,  155  Mo.  App.  629,  135  S.  W. 
497.  Construing  the  words  "cost"  and 
"costs,"  In  the  connection  used,  they  have  a 
much  broader  meaning  than  mere  taxable 
court  costs. 

Construing  this  contract  In  its  most  favor- 
able light  for  the  assured,  and  having  In 
mind  the  dual  meaning  of  the  word  cos4$>, 
and  mindful  of  the  use  of  the  word  "expena- 
es"  and  the  contracts  as  to  their  payment,  we 
come  to  a  consideration  of  the  question  as  to 
the  liability  of  the  Frankfort  Company  for 
payment,  not  only  of  the  court  costs  but  of 
Interest  accruing  between  the  date  of  the 
Judgment,  as  originally  entered  and  the 
payment  thereof,  payment  having  been  sus- 
pended pending  the  determination  of  the  case 
by  the  Supreme  Court 

It  la  provided  by  section  7181,  Revised 
Statutes  1909,  that  interest  shall  be  allowed 
on  all  moneys  due  upon  any  Judgment  from 
the  day  of  rendering  the  same  until  satisfac- 
tion be  made  by  payment,  at  the  rate  of  6 
per  cent  per  annum,  unless  a  higher  rate  la 
fixed  by  the  contract,  in  which  case  interest 
shall  be  at  the  contract  rate.  "It  is  a  gener- 
al rule,  that  an  action  cannot  be  sustained 
for  the  interest  of  a  demand  after  the  prind- 
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pal  has  been  paid;  but  this  rule  Is  only  ap- 
plicable where  there  had  been  no  contract  for 
the  paym^it  of  interest  In  such  cases, 
interest  could  only  be  recovered  as  damages 
for  the  non-payment  of  the  principal  debt, 
sind  therefore,  where  the  debtor  (creditor?) 
accept  the  full  amount  agreed  to  be  paid, 
without  saying  anything  about  Interest,  such 
payment  Is  presumed  to  be  In  full  satisfac- 
tion of  the  demand."  Stone  ▼.  Bennett,  8  Mo. 
41,  loc.  clt  43.  "Interest  is  a  compensation 
for  the  use  of  money,  for  its  detention." 
Borders  v.  Barber,  81  Mo.  636,  loc.  dt  646; 
McDonald  V.  Loewen,  145  Mo.  App.  49,  loa 
dt.  60,  130  S.  W.  52.  "Interest  (on  money) 
is  the  compensation  which  is  paid  by  the  bor- 
rower of  money  to  the  lender  tor  its  use^  and 
generally  by  a  debtor  to  his  creditor  in 
recompense  for  his  detention  or  the  debt." 
4  Words  &  Fhrai^s,  3706.  "Interest  is  the 
compensation  allowed  by  law  or  fixed  by 
the  parties  for  the  use  or  forbearance  or  de- 
tantlon  of  money."  Black's  Law  Diet  (2d 
Eid.)  647.  At  conmiou  law,  "interest  Is  the 
legal  damages  or  penalty  for  the  unjust  de- 
tention of  money."  Madison  County  v.  Bart- 
lett,  2  lU.  (1  Scam.)  67.  "Interest  Is  in  the 
nature  of  damages  for  improperly  withhold- 
ing a  debt,  beyond  the  time  when  It  ought  to 
be  paid."  Farmers'  Bank  v.  Reynolds,  4 
Rand.  (Va.)  186.  Interest,  therefore,  when 
not  awarded  as  a  matter  of  contract.  Is  given 
l^  law  outside  of  the  contract,  when  the  con- 
tract has  been  breached.  One  promises  to 
pay  a  fixed  sum,  at  a  definite  tlme^  on  the 
happening  of  a  named  event  He  does  not 
promise  to  pay  any  larger  sum;  does  not 
promise  to  pay  Interest  But  If  he  falls  to 
perform  his  contract  and  is  sued,  he  must 
pay,  not  only  the  fixed  sum  but  interest  on  It, 
not  by  Ills  contract  but  by  force  of  law  by 
way  of  penalty  for  non-payment  In  the 
amount  and  at  the  time  when  he  should  have 
paid  it  If  the  debtor  contests  the  claim, 
puts  it  in  litigation,  he  has  Incurred,  added, 
an  obligation  to  pay  interest  as  part  of  the 
price — part  of  the  cost — of  the  litigation.  So 
It  Is  here.  The  Frankfort  Com{)any  under- 
took at  its  own  cost  and  expense,  unwllUng 
to  pay  for  any  injury  to  one  who  fell  within 
tlie  protection  of  the  contract,  to  litigate  the 
cause,  conduct  the  defense,  and  pay  the  costs 
of  the  litigation.  That  means  the  expenses. 
That  more  than  mere  court  costs  is  meant 
is  clear  by  the  construction  put  upon  it  by 
the  insurer  itself,  for  as  we  have  seen,  it 
paid  attorney's  fees,  printing,  travelling  and 
all  other  expenses  connected  with  the  defense 
of  the  case  both  in  the  circuit  court  and  be- 
fore the  Supreme  Court 

As  we  have  before  noted,  it  is  said  In  Mun- 
ro  V.  Maryland  Casualty  Co.,  48  Misc.  Rep. 
183,  loc.  dt  706,  that  the  authorities  are  con- 
flicting as  to  the  liability  for  interest  when 
tbe  interest  added  to  the  principal  eocceeds 
the  maximum  sum  tendered,  and  that  the 
divergent  views  are  well  stated  in  two  cases, 
namely,  Sanders  v.  Frankfort  Marine  Acd- 


dent  &  Plate  Glass  Ins.  Co.,  72  N.  H.  485. 
57  AU.  655,  101  Am.  St  Rep.  688,  and  Con- 
nolly V.  Bolster,  187  Mass.  266,  72  N.  B.  981. 
and  that  in  each  case  the  policy  involved 
was  similar  to  that  under  consideration  in 
the  Munro  Case.  As  we  have  also  noted,  the 
policy  in  the  latter  corresponded  to  the  policy 
in  Travelers  Case  and  contained  the  provi- 
sion that  no  action  should  lie  for  any  loss 
under  the  policy  unless  brought  by  the  in- 
sured to  reimburse  him  for  loss  actually  sus- 
tained and  paid  by  him  In  satisfaction  of 
the  Judgment  after  trial  of  the  issue,  It  be- 
ing held  that  payment  of  the  Judgment  was 
a  condition  precedent  to  liability  on  a  policy, 
and  the  question  of  interest  was  not  in- 
volved. The  policy  in  Sanders  v.  Frankfort 
etc.,  Ins.  Co.  was  issued  by  the  same  com- 
pany, appellant  here,  and  is  in  the  same  form, 
with  this  very  important  difference:  In  the 
policy  before  the  Supreme  Court  of  New 
Hampshire,  tbe  condition  in  clause  8  of  the 
policy  before  the  court  was,  "no  action  shall 
lie  against  the  company  as  respects  any  loss 
under  this  policy  unless  It  shall  be  brought 
by  tbe  assured  himself  to  reimburse  him  for 
loss  actually  sustained  and  paid  by  him  in 
satisfaction  of  a  Judgment  after  trial  of  the 
issue." 

Curiously,  also  the  seventh  clause  in  this 
same  Frankfort  Company's  policy  which  was 
before  the  Supreme  Court  of  Washington,  In 
(Puget  Sound  Improvement  Co.  v.  Frankfort 
etc.,  Ins.  Co.,  supra,  corresponds  to  this  eighth 
clause  in  its  poUcy  which  was  involved  in 
the  Sanders  Case.  No  like  clause  or  provi- 
sion is  in  the  Frankfort  policy  now  before  us, 
OF  has  been  called  to  our  attention  and  we 
find  none  in  the  abstract  of  the  record,  wliich 
purports  to  set  out  the  policies  in  full.  Even 
with  this  eifhth  clause  in  the  policy,  bow- 
ever,  it  is  hdd  by  the  Supreme  Court  of  New 
Hampshire  that  the  insurer,  if  he  elects  to 
defend  an  action  brought  against  the  assured, 
is  bound  to  protect  tlie  insured  against  lia- 
bility at  all  stages  of  the  litigation  to  the 
extent  of  the  agreed  indemnity,  and  he  is 
not  absolved  from  this  obligation  by  the  fact 
that  the  Insured  has  not  paid  the  amount 
of  the  Judgment  against  him  or  is  unable  to 
do  so  by  reason  of  insolvency,  and  it  con- 
strues this  eighth  clause  as  applying  solely  to 
cases  where  the  Insurer  denies  liability  for 
injuries  wliich  were  made  the  subject  of  suit 
and  refuses  to  defend. 

In  Rumford  FaUs  Paper  Co.  t.  Fidelity  & 
Casualty  Co.,  02  Me.  674,  43  AU.  503,  the 
policy  was  limited  to  the  payment  of  $1,500 
for  tbe  death  of  any  one  person.  There  it 
is  held  that  the  plaintiff,  the  assured,  was 
entitled  to  recover  in  an  action  against  tbe 
insurer  the  amount  of  the  insurance  speci- 
fied in  the  policy,  that  is  $1,500,  with  inter- 
est thereon  from  the  time  when  the  verdict 
was  rendered  in  the  former  action  and  tbe 
costs  recovered  in  that  action  with  Interest 
thereon  from  the  time  when  they  were  paid. 

In  Anoka  Lumber  Co.  v.  Fidelity  &  (Casual- 
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ty  Co.,  63  Minn.  286,  65  N.  W.  353,  30  L.  R. 
A.  689,  it  la  held  that  an  employ^  having 
been  injnred  while  In  the  service  of  the  as- 
sured and  having  recovered  Judgment  there- 
on against  the  assured,  the  Insurance  com' 
I>any  was  liable  upon  an  action  against  It, 
without  the  employer  having  first  paid  the 
Judgment 

Possibly  the  most  recent  and  certainly  one 
of  the  most  carefully  considered  opinions  is 
that  of  iBtna  Life  Ins.  Co.  v.  Bowling  Green 
Gas  Light  Co.,  150  Ey.  732,  150  S.  W.  994,  43 
L.  R.  A.  (N.  S.)  1128.  In  that  case  it  was 
held  by  the  Court  of  Appeals  of  Kentucky, 
that  where  the  contract  of  insurance  stipu- 
lated that  the  insurer  would  pay  a  fixed  sum 
of  $5,000  as  indemnity  to  the  assured,  and  in 
additton  thereto  would  pay  "the  expense  of 
litigation,"  If  litigation  was  engaged  in  by  its 
direction,  the  words  "expense  of  litigation," 
include  the  costs  of  the  suit  incurred  by  the 
assured,  the  damages  awarded  the  claimant 
on  an  appeal  by  the  assured,  and  the  Interest 
that  accrued  on  the  Judgment  against  the 
assured,  the  argument  of  the  court  being  that 
as  the  Insurance  company  has  the  right  to 
compel  the  assured,  against  bis  will,  to  en- 
gage in  litigation  or  else  forfeit  the  right  to 
any  part  of  the  indemnity  he  had  contracted 
for,  when  it  elects  to  burden  the  assured  for 
the  cost  and  expense  of  an  action,  the  pro- 
visions of  the  policy  should  be  liberally  con- 
strued for  his  benefit 

In  Saratoga  Trap  Rock  Co.  v.  Standard 
Accident  Insurance  Co.,  143  App.  Dlv.  852, 
loc.  dt  855,  128  N.  Y.  Supp.  822,  lot  dt. 
825,  discussing  the  contract  of  Insurance  in- 
volved, it  Is  said:  "The  contract  embraded 
in  the  policy  which  the  defendant  Issued  to 
the  plalntltr  Is  one  of  indemnity  merely.  It 
is  not  an  agreement  to  save  harmless  or  to 
pay  when  liability  shall  be  established.  If 
the  first  part  of  the  agreement  was  not  qual- 
ified by  a  subsequent  clause,  and  if  the  only 
provision  contained  in  the  policy  was  that 
the  insuring  company  would  Indemnify  the 
assured  against  loss  by  reason  of  liability 
because  of  an  accident  happening  to  its 
servant  obligation  to  pay  would  arise  when 
Judgment  determining  liability  was  entered 
against  the  Insured  (Stephens  v.  Pennsyl- 
vania Casualty  Co.,  135  Mich.  189,  97  N.  W. 
686  fH  Ann.  Cas.  478]),  and  whatever  inter- 
est accrued  in  an  ineffectual  effort  to  get 
rid  of  the  Judgment  the  insuring  company 
would  be  bound  to  pay.  But  this  broad  part 
of  the  agreement  is  qualified  by  a  subsequent 
provision  of  the  policy  that  no  action  shall 
He  against  the  company  to  recover  for  any 
loss  under  the  policy,  unless  it  shall  be 
brought  by  the  assured  for  'loss  actually 
sustained  and  paid  in  money  after  actual 
trial  of  the  issue.'  This  clause  is  a  sub- 
stantive part  of  the  policy,  and  has  the  ef- 
fect of  changing  the  policy  from  one  of  in- 
demnity when  liability  shall  be  established 
to  one  for  indemnity  for  money  paid  out  on 
the  occurrence  of  a  particular  event,  to-wit. 


payment  of  the  Judgment  obtained'  because 
of  such  liability.^'  That  is  a  very  clear  il- 
lustration of  the  difference  between  the  two 
policies  before  us.  That  of  the  Travelers 
does  contain  this  limitation:  that  of  the 
Frankfort  which  Is  before  us,  does  not  It 
contains  no  dause  providing  for  paymmt 
only  in  the  amount  and  after  the  aasoted 
has  paid. 

In  Brewster  y.  Empire  State  Surety  Co., 
supra,  following  Saratoga  Trap  Rock  Co.  y. 
Standard  Accident-  Ins.  Co.,  supra,  which 
latter  rests  mainly  on  Creem  v.  Fidelity  & 
Casualty  Co.,  141  App.  Dlv.  493,  126  N.  T, 
Supp.  665,  it  is  held  that  Interest  over  the 
maximum  amount  cannot  be  recovered.  But 
in  all  these  cases,  the  insurer  was  only  li- 
able "for  loss  actually  sustained  and'  paid 
by  him." 

Our  condnslon  upon  consideration  of  all 
the  cases,  is  that  the  better  authority  leads 
to  the  result  that  under  this  form  of  pol- 
icy Issued  by  the  Frankfort  Company,  the 
right  of  action  of  the  assured  did  not  de- 
pend upon  Judgment  first  being  rendered 
against  it  and  payment  made  by  it  thereof, 
but  that  its  right  to  the  Indemnity  accrued 
when  the  acddent  occurred  for  whldi  it  was 
liable;  that  the  assured  having  turned  over 
the  defense  of  the  action  to  the  Insurer  and 
13ie  Insurer  having  taken  up  the  defense'  of 
it  it  is  liable  for  all  the  costs  and  expenses 
incurred  In  that  action  from  the  date  the 
Judgment  against  the  assured  was  ordered 
to  stand  until  its  final  payment;  and  that 
the  fact  that  Interest  had  accrued  on  that 
in  excess  of  the  maximum  $5,000,  did  not 
exempt  the  Insurer  from  the  payment  of 
that  Interest  It  follows  from  this  that  the 
trial  court  committed  no  error  in  giving  the 
instruction  In  favor  of  the  Travelers  and  in 
refusing  the  instruction  asked  by  the  Frank- 
fort Company,  nor  in  giving  that  under 
which  the  Jury  returned  a  verdict  against 
that  Company  and  In  favor  of  the  plaintiff. 

In  so  holding  we  are  not  to  be  understood 
as  holding  that  if  the  Frankfort  policy  be- 
fore us  contained  the  provision  contained 
in  the  Travders  policy,  there  would  be  no 
liability  for  interest  on  the  amount  of  a 
Judgment  rendered,  accruing  after  Judgment 
and  before  payment,  that  interest  bringing 
the  amount  to  be  paid  above  the  maximum. 
That  question  is  not  here  before  us  and  is 
not  decided. 

The  Judgment  of  the  circoit  court  in  this 
case  is  aflSrmed. 

NORTONI  and  ALIiEN,  JJ.,  concur. 


CENTURY  RBALTT  CO.  y.  TRAVBIiBBS* 
INS.  CO. 

(St  Louis  Court  of  Appeals.     Missouri.     Dee. 
2,  1913.    Rehearing  Denied  Dec.  16,  1913.) 

Appeal  from  St  Louis  Circuit  Court  Eugene 
McQuillin,   Judge. 
Action    by    tae    Century    Realty    Company 
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uaiut  fhe  Trarelen'  Insorance  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Dawson  &  Oarrln,  of  St  Loais,  for  appellant 
Watts,  Dines,  Gentry  ft  Ijee,  of  St  Louis,  for 
respondent 

REYNOLDS,  P.  J.  The  propoaitioii  inToWed 
in  this  case  and  its  determinatian  rests  upon  the 
same  facts  and  principles  as  those  involved  in 
Century  Realty  Co.  v.  Frankfort,  etc..  Insur- 
ance Co..  161  S.  W.  624.  For  the  reasons  stat- 
ed in  the  opinion  in  that  case,  the  judgment  of 
the  circuit  court  is  affirmed. 

NOBTONI  and  ALLEN,  JTJ,  ooncor,. 


CBNTDBT  BBAiyrr  CO.  ▼.  FBANKFOBT 

HABINB  ACCIDENT  ft  PLATB  GLASS 

INS.  CO.  et  aL 

<St  Louis  Ooart  of  Appeals.    MisaourL    Dee. 
2,  1913.    Behearing  Denied  Dec  16,  1918.) 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQuillin,  Judge. 

Action  by  the  Century  Realty  Company 
against  the  Frankfort  Marine  Accident  &  Plate 
Glass  Insurance  Company  and  others.  From  a 
judgment  for  defendants,  plaintit^  appeals.  Af- 
finned. 

Dawson  ft  Garvin,  of  St  Loula,  for  appellant. 
Watts,  Dines,  Gentry  ft  Lee  and  Seddon  &  Hol- 
land, all  of  St  Louis,  for  respondents. 

REYNOLDS,  P.  3.  The  proposition  involved 
in  this  case  and  its  determination  rests  upon  the 
same  facts  and  principles  as  those  involved  in 
Century  Realty  Go.  v.  Frankfort  etc,  Insur- 
ance Co.,  161  &  W.  624.  For  the  reasons 
stated  in  that  case,  the  Judgment  of  the  circuit 
court  is  affirmed. 

NOBTONI  and  ALLEN,  JJ,  coneox. 


IfARTIN  V.  BUTLER  COUNTY  B.  CO. 

<Springfidd  Court  of  Appeals,    liissouri.    Dec. 
11,  1913.) 

1.  JuSnOBB   OV  THZ   Fkaob   (S   100*>-Jubis- 
DicnoN— Plkadihq  akd  Paoor. 

'  Where  a  suit  for  killing  stock  Is  brought 
against  a  railroad  In  a  township  other  than 
that  where  the  stock  was  kiUed,  the  fact  that 
the  townships  adjoined  Is  jurisdictional  and 
must  be  averred  and  proved. 

[Ed.  Note.— Fot  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  U  386-841;  Dec.  Dig. 
I  100.*] 

2.  JPSTICIS  OP  THB  FBACB  (|  91*)— PUCAOIHOB 

— SuTjriciEROT. 

A  statement,  in  an  action  in  Justice's  court 
against  a  railroad  company  for  killing  stock, 
which  averred  that  plaihtiff  owned  the  ani- 
mal killed,  that  the  company  owned  and  op- 
erated a  railroad,  that  on  a  certain  data  the 
animal  strayed  on  the  track,  that  the  company, 
by  its  agenta  and  employes,  negligently  ran  its 
tralB  a^dnst  the  animal,  killing  it  and  that 
the  company,  ita  .agenta  and  employes,  by  or- 
dinary care  conld  have  avoided  the  killing,  suf- 
fidendy  stated  a  cause  of  action  under  the 
liberal  mlea  for  Justice's  courts. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cant  Dig.  H  807-328;  Dec.  Dig.  { 
91.  J 


8.  Raxlboads  d  419*)— KxExnra  Airiiuxa- 

LiABUJTT. 

Where  the  engineer  or  fireman  saw,  or 
could  with  due  care  have  seen,  an  animal  on 
the  track  or  coming  onto  it  in  time  to  have 
avoided  killing  the  animal  by  either  scaring  it 
from  the  track  by  an  alarm  or  by  stopping  the 
train,  the  railroad  company  was  liable  for 
the  killing. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1489-1600;    Dec.  Dig.  i  419.*] 

4.  Bahaoadb  (I  41S*)— EnjJKO  Stock— LiA- 

BUJTT. 

Where  an  animal  killed  was  at  or  on  a 
public  railroad  crossing,  the  statutory  duty 
to  ring  the  bell  was  mandatory,  regardless 
whether  the  trainmen  saw  or  could  have  seen 
the  animal,  but,  it  the  animal  was  not  killed 
at  a  crossing,  the  liability  rested  on  the  com- 
mon-law duty  of  the  trainmen  to  avoid  injury 
if  it  could  reasonably  be  done  by  giving  any 
available  alarm  after  the  peril  was  seen  or 
reasonably  could  have  been  seen. 

[Ed.  Note.— For  other  cases,  see  Ballroada, 
Cent  Dig.  t|  1476-1482;   Dec  Dig.  I  415.*] 

6.  Railroads  (f  447*)— Ihstbtjotiohs— Suiri- 

CIBNCY. 

An  instmction,  in  an  action  against  a  rail- 
road company  for  kUling  an  animal,  which  sub- 
mitted the  question  of  the  company's  negli- 
gently  running  ita  engine  against  the  animal 
nt  failed  to  point  out  what  facta,  if  found,  con- 
stituted aegligence  and  to  require  the  jnry  to 
find  such  facta  onder  the  pleadings  and  evi- 
dence to  render  a  verdict  for  plaiiitit?,  was  de- 
fective. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  ti  1642-1650;    Dec  Dig.  |  447.*] 

Appeal  from  Circuit  Conrt,  Bntler  County ; 
J.  P.  Foard,  Judge. 

Action  by  Llllle  Martin  against  the  But- 
ler County  Railroad  Company.  From  a 
Judgment  for  plaintUI,  defoidant  appeals. 
Reversed  and  remanded. 

Lew  B.  Tbomason,  of  Poplar  Bluff,  for  ap- 
pellant 

STUBGIS,  J.  [1]  This  case  must  be  re- 
versed for  the  reason  that  It  originated  be- 
fore a  Justice  of  the  peace  In  Poplar  Bluff 
township  in  Butler  county,  Mo.,  and  the  al- 
legation is  that  plalntUTs  cow  was  killed  by 
defendant  In  Ash  Hill  township  In  said  coun- 
ty, and  that  these  two  townships  adjoin 
each  other;  but  there  Is  no  proof  whatever 
of  this  latter  fact.  It  has  been  ruled  In  this 
state  time  and  time  again  that  under  our 
statute,  where  a  suit  for  killing  stock  Is 
brought  against  a  railroad  in  a  township 
other  than  the  one  in  which  the  animal  was 
killed,  the  fact  that  such  townships  adjoin 
Is  Jurisdictional  and  must  be  both  averred 
and  proven.  In  this  case  sudi  fact  Is  aver- 
red but  not  proven.  This  Is  error.  Mitchell 
y.  Railroad,  82  Mo.  106,  110;  Wiseman  v. 
Railroad,  30  Mo.  App.  616;  Klnion  v.  Rail- 
road, 30  Mo.  App.  673;  Ellis  y.  Railroad,  83 
Mo.  372;  Jones  t.  Railroad,  52  Mo.  App. 
384;  Backenstoe  v.  Railroad,  86  Mo.  492; 
Palmer  ▼.  Ballroad,  21  Mo.  App.  437 ;  Briggs 
T.  Railroad,  111  Mo.  168,  20  S.  W.  32;  Shaw 
y.  Railroad,  110  Mo.  App.  661,  85  S.  W.  611; 
Rosentlngle  v.  Railroad,   122  Mo.  App.  492, 
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495,  99  S.  W.  788.  It  may  l)e  that  this  fact 
was  so  well  known  to  the  parties  trying  the 
case  that  they  overlooked  proving  It.  If 
80,  the  proof  can  he  made  at  another  trial. 

[2]  The  defendant's  objections  to  the  suf- 
ficiency of  plaintiff's  statement  as  not  stat- 
ing a  cause  of  action  are  not  well  taken. 
The  case  originated  in  a  Justice  court,  and 
It  is  not  necessary  to  decide  whether  the 
facts  stated  are  sufficient  to  constitute  a 
good  pleading  according  to  the  rules  ap- 
plicable to  cases  originating  In  the  circuit 
court.  The  cases  dted  by  defendant  relate 
to  the  latter  class  of  cases.  After  stating 
that  plaintiff  owned  the  cow  and  defendant 
owned  and  operated  a  railroad  through  Ash 
Hill  township  In  Butler  county,  It  Is  alleged 
that  on  a  certain  named  date  the  cow  stray- 
ed on  defendant's  track,  and  that  "defend- 
ant, by  its  agents,  servants,  and  employes, 
carelessly  and  negligently  run  its  engine  and 
cars  upon  and  against  said  cow,  at  said  point 
in  Ash  Hill  township,  Butler  county,  Mo., 
on  said  30th  day  of  May,  1912,  thereby  kill- 
ing said  cow.  That  the  defendant,  its  serv- 
ants, agents,  and  employes,  saw  or  by  the 
exercise  of  ordinary  care,  diligence,  and  cau- 
tion could  have  seen  and  avoided  the  killing 
of  said  cow."  This,  we  ttilnk,  is  a  sufficlentt 
statement  under  the  liberal  rules  applicable 
to  Justice  courts.  Windle  t.  Ballroad,  168 
Mo.  App.  596,  602,  163  S.  W.  282,  and  cases 
cited. 

[S]  As  we  understand  the  case  from  the 
meager  evidence:  Defendant's  engine  had 
been  standing  still  some  time,  perhaps  over 
night  That  the  cow  was  lying  down  close 
to  the  track,  about  30  or  40  feet  from  the 
engine.  That,  as  soon  as  the  engine  first 
"commenced  escaping  steam,  the  cow  got 
up  and  walked  over  on  the  track.  She  was 
then  standing  up.  The  engine  at  that  time 
was  about  a  rail's  length  south  of  her.  There 
was  no  object  at  that  time  between  the  en- 
gine and  the  cow."  That  the  engine  start- 
ed slowly  and  could  be  easily  stopped,  but 
was  not,  and  ran  against  and  killed  the  cow. 
No  beU  or  other  alarm  was  sounded  to  scare 
the  cow  from  the  track.  The  evidence  is 
such  that  the  Jury  might  rightly  find  that 
the  engineer  or  fireman  either  saw,  or  could 
with  due  care  have  seen,  the  animal  on  the 
track  or  coming  on  it  in  time  to  have  avoid- 
ed killing  her  by  either  scaring  her  from 
the  track  by  some  alarm,  or  by  stopping  the 
engine  before  the  collision,  or  by  both  meth- 
ods. If  these  trainmen  did  or  with  due 
care  could  have  seen  the  cow  lying  dose  be- 
side the  track,  they  should  have  taken  no- 
tice that  she  was  likely  to  go  on  the  track 
as  the  engine  approached  and  governed  them- 
selves and  the  engine  accordingly.  Young 
V.  Railroad,  79  Mo.  336,  340.  The  case  Is 
therefore  one  for  the  Jury. 

[4]  What  we  have  said  also  disposes  of 
the  alleged  error  in  admitting  evidence  that 
no  whistle  was  sounded  or  bell  rung.  The 
court  ruled  that  plaintiff  could  not  recover 


on  that  ground  but  that  it  was  a  proper  evi- 
dentiary fact  as  showing  no  attempt  to  scare 
the  cow  from  the  track.  Defendant  cites 
Coffin  T.  Railroad,  22  Mo.  App.  601,  as  hold- 
ing tliat  a  railroad  is  not  required  to  sound 
the  whistle  within  the  limits  of  an  incor- 
porated town,  but  It  Is  held  In  tliat  case 
and  in  Turner  t.  Ballroad,  134  Mo.  App. 
397,  402,  U4  S.  W.  1026,  that  if  the  engine 
was  approaching  a  street  or  road  crossing, 
and  within  80  rods  thereof  in  such  town, 
the  bell  must  be  rung  contlnnously.  As  said 
in  the  Coffin  Case,  supra,  the  sounding  of 
the  whistle  might  have  served  the  same  pur- 
pose as  ringing  the  bell  and  thus  rebutted 
the  inference  of  the  injury  being  the  re- 
sult of  a  failure  to  ring  the  belL  We  cannot 
see  how  defendant  was  injured  by  proving 
that  the  whistle  was  not  sounded,  and  it 
ought  not  to  complain  that  plaintiff  proved 
tliat  It  neither  rang  the  bell  nor  did  any- 
thing as  a  substitute  therefor.  These  statu- 
tory signals,  however,  have  little  or  nothlns 
to  do  with  the  case,  except  that,  If  the  cow- 
was  at  or  on  a  public  crossing,  the  statu- 
tory duty  to  ring  the  bell  was  mandatory, 
regardless  of  whether  the  persons  operat- 
ing the  engine  did  or  could  have  seen  th» 
cow.  If  the  animal  was  not  injured  at  a 
public  croaalng,  the  case  rests  on'  the  com- 
mon-law duty  of  the  persons  operating  an 
engine  or  any  such  machinery  to  avoid  in- 
Jury  to  persons  or  animals.  If  same  can  rea- 
sonably be  done  by  giving  any  aTailable 
alarm  after  the  peril  is  seen  or  reasonably 
conld  have  been  seen.  Whether  the  "could 
have  been  seen"  doctrine  applies  to  tills  case 
is  noted  later. 

[I]  Defendant's  criticism  of  instruction 
numbered  1,  given  for  plaintiff,  is  well  tak- 
en. It  submits  to  the  Jury  the  question  of 
defendant's  negligently  running  its  engine 
upon  and  against  the  cow  without  in  any 
manner  Instructing  them  as  to  what  facts.  If 
found,  would  constitute  such  negligence. 
The  Jury  should  not  in  a  case  like  this  be 
allowed  to  wander  without  chart  or  com- 
pass in  search  of  a  verdict  and  find  negli- 
gence on  any  theory  that  might  be  suggested 
to  or  imagined  by  it  but,  on  the  contrary, 
should  be  limited  and  required  to  find  those 
facts  which  under  the  law  constitute  negli- 
gence and  which  are  within  the  pleadings 
and  find  support  in  the  evidence.  Sommers 
V.  Transit  Co.,  108  Mo.  App.  319,  324,  83  S. 
W.  268;  Casey  v.  Bridge  Co.,  114  Mo.  App. 
47,  65,  89  S.  W.  330;  Nagel  v.  Transit  Co., 
169  Mo.  App.  284,  288,  152  S.  W.  621;  Al- 
len V.  Transit  Co.,  183  Mo.  411,  81  S.  W. 
1142;  Duerst  ▼.  Stamping  Co.,  163  Mo.  607, 
68  S.  W.  827;  Miller  v.  United  RaUways, 
155  Mo.  App.  528,  546,  134  B.  W.  1045. 

The  record  is  too  meager  to  determine  ac- 
curately .  whether  defendant's  refused  in- 
struction numbered  2  should  have  been  giv- 
en or  not  under  the  rule  laid  down  in  Hoff- 
man T.  Railroad,  24  Mo.  App.  546,  and  Jew- 
ett  T.  Railroad,  88  Mo.  App.  48.     It  the 


Digitized  by 


Google 


Mo.) 


HODOES  T.  BILL 


633 


facta  aie  that  tbe  animal  came  <«  the  track 
at  a  pabllc  crosBing  or  from  an  nnfenced 
common  near  thereto  freqnented  by  cattle, 
then  the  defendant  was  obligated  to  antici- 
pate cattle  being  dangerously  near  or  on  its 
track  and  to  use  ordinary  care  to  discover 
them,  as  well  aa  to  avoid  injuring  them 
after  being  diacorered.  The  third  instruc- 
tion refused  was  properly  so  refused,  as 
there  was  no  evidence  of  the  engineer  being 
"enga^d  giving  his  attention  to  bis  engine," 
or  other  duties  as  engineer,  to  such  extent 
as  to  in  any  way  excuse  his  failure  to  g^lve 
a  proper  outlook  for  animals  on  the  track, 
and  such  Instruction  is  misleading. 
The  case  Is  reversed  and  remanded. 

ROBERTSON,  P.  J.,  and  PARRINGTON, 
J.,  concurs. 


HODGES  V.  HILL. 

(Springfield  Court  of  Appeals.    MlssonrL    Dec. 

11.  1913.) 

1.  NCOUGZNCK    (I    126*)  —  AninSBIBIUTT    OF 
EVIDEHCB— SiXILAB  OCCUBBBNCES. 

In  an  action  for  damages  for  negligence, 
proof  of  specific  acts  similar  to  those  on  which 
the  action  is  grounded,  rather  than  a  custom  or 
habit  to  do  such  acta,  is  inadmiasible. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  il  280-244;  Dec  f>ig.  f  m.*] 

2.  NxouoBnox  (f  124*)— AnioaaiBiuTT  or  Ev- 

IDKNCK — KXPTTTATION    FOB    CaBE    OB    NXOia- 
OENCB. 

In  an  action  for  negligmce,  the  general 
reputation  of  the  par^  charged  with  the  negli- 
gence in  respect  to  his  t>eing  careful  or  negli- 
gent is  generally  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  m  235-238 ;   Dec.  Dig.  {  124.*] 
8.  Highways  ({  184*)— CoixisioN— Admissi- 
bility or  Evidence— Habit. 

In  an  action  for  damages  for  the  killing  of 
plaintiff's  mare  by  collision  with  defendant's 
horse  and  buggy  on  the  highway,  evidence  that 
plaintiff's  son,  who  rode  the  mare  at  the  time 
of  the  accident,  was  in  the  habit  of  riding  her 
along  the  highway  at  the  place  of  the  accident 
at  a  high  speed,  was  admissible. 

(Ed.  Note.— For  other  cases,  see  Highways. 
Cent  Dig.  (}  471-474 ;  Dec.  Dig.  {  184.*) 

4.  Neougence    (g    125*)— Admissibility    or 
BviDBiTCB — Specific  Acts  of  Cabelessness. 

In  an  action  for  negligence,  evidence  as  to 
specific  acts  of  carelessness  or  to  general  traits 
of  negligence  of  the  party  charged  therewith, 
without  reference  to  the  particular  act  in  issue, 
is   inadmissible. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  239-244;    Dec.  iXg.  |  125.*) 

5.  Appeal  akd  Ebbob  (S  ]048*>— Habmlbbb 

BBBOB— BXAiaRAHON    OF    W^RESS. 

In  an  action  for  damages  for  the  killing  of 
plaintiff's  mare  by  collision  with  defendants 
buggy  while  traveling  on  a  public  highway,  a 
croes-examination  of  plaintiff's  son,  who  was 
riding  the  mare  at  the  time  of  the  accident, 
aa  to  an  incident  where  he  nearly  ran  over  a 
boy,  explained  by  him  in  a  way  to  show  him  en- 
tirely luameless,  thongh  erroneous,  was  not  re- 
vernble  error. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  K  4140-4146,  4151,  4158- 
4160;    Dec  Dig.  {  1048.*] 


6.  EVIDENOB      (I      122*)  — Rklevarot- RX8 

GbstjB. 

In  an  action  for  tiie  killing  of  a  mare  rid- 
den by  plaintiff's  son  by  a  collision  with  defend- 
ant's baggy,  statements  of  the  sou,  before  start- 
ing on  his-  ride,  that  he  must  get  home  in  a  hurry 
and  that  the  mare  could  travel  fast  were  so 
intimately  connected  with  his  riding  as  to  be 
admissible  as  a  part  of  Uie  res  gestte. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |S  839-350;    Dec  Dig.  f  122.*] 

7.  Appeal  and   Ebbob  ({  1060*)— Habmlbss 
Ebbob— Examination  of  Evidence. 

In  an  action  for  the  death  of  a  mare  fid- 
den  by  plaintiff's  son  in  a  collision  with  de- 
fendant's buggy,  where  the  evidence  was  such 
as  would  only  warrant  a  verdict  for  defendant, 
error,  if  any,  in  admitting  evidence  that  the  son 
was  accustomed  to  and  In  the  habit  of  riding 
the  mare  along  the  biebway  at  a  fast  rate,  was 
not  ground  for  reveisaL     - 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1068,  1060,  4153-4157, 
4166;    Dec  Dig.  f  IQSO.*) 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty ;  Carr  HcNatt,  Judge 

Action  by  T.  R.  Hodges  against  E.  a  HUl. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  L.  Maynard,  of  Okmulgee,  Okl.,  and  I.  V. 
McPherson,  of  Aurora,  for  appellant  Wil- 
liam B.  Skinner,  of  Mt  Vernon,  for  respond- 
ent 

STDRGIS,  J.  This  lawsuit  grows  out  of 
the  fact  that  plaiutilF  lost  a  valuable  mare 
by  reason  of  a  collision  between  such  animal 
while  being  ridden  by  his  son  and  a  one- 
horse  buggy  being  driven  by  defendant  on  the 
public  road  leading  north  from  Stotts  City, 
In  Lawrence  coimty,  Mo.  This  road  is  one 
of  the  "special  roads"  of  the  county,  being 
60  feet  wide,  in  splendid  condition,  and  much 
used  and  traveled  by  the  public.  It  was  on 
this  highway  that  plalntlirs  marc  was  In- 
jured on  the  night  of  March  4,  1913.  The 
night  was  a  very  dark  one,  and  the  defend- 
ant, who  had  been  out  'on  his  farm,  was  re- 
turning home,  traveling  south  on  this  road. 
He  was  driving  a  small,  gray  pony,  of  uncer- 
tain age,  hitched  to  a  rather  dilapidated  bug- 
gy, without  a  top,  and  using  ropes  for  lines. 
George  Hodges,  the  son  of  plaintiff,  about  20 
years  of  age,  who  had  been  to  Stotts  City, 
was  riding  the  mare  in  Question,  a  large, 
fast  pacing  animal,  and  was  returning  to  his 
father's  home  and  traveling  north  on  this 
same  road.  These  two  individuals,  thus 
traveling,  collided  with  each  other  at  or  near 
a  culvert  in  the  road  some  distance  north  of 
the  town  of  Stotts  City.  The  result  was  that 
by  force  of  the  impact  one  of  the  shafts  of 
defendant's  buggy  penetrated  the  breast  of 
plaintiff's  mare  some  six  to  nine  inches,  and 
from  the  effects  of  which  she  died  two  weeks 
later.  The  defendant  suffered  no  Injury  fur- 
ther than  being  thrown  from  his  buggy  into 
a  ditch  and  having  the  shaft  of  bis  buggy 
splintered  and  the  horse's  harness  somewhat 
broken.    The  boy   also   says  that  he   was 
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tbrown  from  his  bone  Into  the  ditch  and  re- 
celved  a  braised  leg.  Each  party  admits  that 
It  was  80  dark  that  be  did  not  see  the  other 
until  almost  the  time  and  place  of  the  colli- 
sion. Each  claims  that  he  heard  the  other 
coming  down  the  road  Just  before  the  colli- 
sion, and  each  claims  that  he  turned  aome- 
what  to  the  right,  slowed  up  to  a  practical 
stop,  and  tried  to  let  the  other  pass;  each 
claims  that  he  was,  at  and  before  the  colli- 
sion, traveling  at  a  very  moderate  speed. 

Th»  plalntUTs  petition  charged  that,  while 
tala  son  was  riding  along  the  road  In  careful 
manner,  the  defendant  caused  this  Injury  to 
his  mare  by  negligently  driving  bis  buggy 
and  horse  at  a  high  rate  of  speed,  thereby 
violently  striking  and  running  against  his 
mare;  The  defendant  by  his  answer  charged 
that,  while  he  was  with  due  care  driving  his 
horse  and  buggy  along  this  road,  the  plaln- 
tUTs eon  caused  the  Injury  by  riding  the 
mare  at  a  rapid  rate  of  speed  on  this  high- 
way and  violently  running  her  upon  and 
against  his  horse  and  buggy.  The  answer  Is 
treated  as  containing  a  plea  of  contributory 
negligence,  bat  that  Is  hardly  correct.  Each 
party  charged  the  other  with  the  same  negli- 
gence, and  each  charged  that  the  negligence 
of  the  other  was  the  sole  cause  of  the  Injury. 
Neither  party,  either  In  their  pleadings  or 
evidence,  admits  or  even  Intimates  that  there 
was  any  concurrence  of  negligence ;  but  each 
maintains,  and  the  evidence  of  each  shows, 
that  the  other  was  alone  negligent  No  one 
witnessed  the  collision  except  the  parties 
themselves,  and  the  other  evidence  Is  largely 
clrcumstantiaL  The  Jury  found  for  the  de- 
fendant 

The  main  point  relied  on  for  reversal,  and 
which  Is  not  without  much  difficulty,  arises 
on  the  action  of  the  trial  court  In  permitting 
the  defendant  to  prove,  first  by  cross-exami- 
nation of  plaintiff's  son,  who  rode  the  mare 
at  the  time  of  the  accident  and  afterward 
by  Independent  witnesses,  that  the  said  son 
was  accustomed  to  and  had  the  habit  of  rid- 
ing this  mare  along  this  road  between  his 
home  and  town  at  a  rapid  rate  of  speed.  In 
this  connection  It  was  also  shown,  without 
objection,  that  the  animal  was  a  fast  pacer  of 
racing  stock  and  had  been  In  training  on  a 
race  track  on  plaintiff's  farm.  Stated  In  a 
more  general  way,  the  question  presented  Is 
whether.  In  order  to  prove  that  a  person  did 
a  particular  act  amounting  to  negligence  only 
and  which  Is  without  moral  turpitude  or  evil 
Intent  it  la  competent  to  prove  that  such 
person  had  a  habit  or  custom  of  doing  such 
particular  act 

While  many  kindred  propositions  have 
been  before  the  courts  of  this  state,  learned 
counsel  have  not  dted,  nor  have  we  found,  a 
case  in  this  state  Involving  this  precise  ques- 
tion. The  case  nearest  In  point  is  that  of 
Calcaterra  v.  lovaldl,  123  Mo.  App.  847,  100 
S.  W.  676,  where  Judge  Goode  stated  that  the 
question  was  one  of  great  dtfflcnlty,  and,  plac- 
ing doubt  on  the  correctness  at  the  rullog, 


held  that  where  a  child  was  hurt  bj  a  barrel 
falling  from  defendant's  second  story  window 
to  the  sidewalk,  It  was  not  competent  to 
show  negligence  of  defoidant  by  proving 
that  on  other  occasions  barrels  had  fallen 
from  the  same  window.  The  reasons  assign- 
ed for  rejecting  the  evidence  are  that  it  was 
not  shown  whether  defendant  was  In  any 
way  connected  with  such  act  and  that  it 
would  "raise  collateral  issues  as  to  whether 
the  incidents  related  actually  occurred  or 
not  uid,  if  80,  under  what  circumstances, 
and  to  spring  a  surprise  on  appellants."  It 
will  be  seen  that  the  question  there  raised  is 
quite  different  than  the  one  here,  and  soma 
of  the  reasons  for  rejecting  the  evidence  In 
that  case  do  not  apply  here.  Judge  Goode^ 
as  If  to  distinguish  that  case  from  one  like 
this,  said :  "In  certain  classes  of  negligence 
cases,  evidence  of  other  negligent  acts  be- 
sides the  one  charged  has  been  received,  as 
tending  to  prove  negligence  in  the  act  charg- 
ed. It  Is  said  the  collateral  act  may  be 
proved  if  the  Inference  may  be  drawn  from  it 
that  the  act  charged  was  or  was  not  negli- 
gent; but  a  study  of  the  cases  reveals,  we 
think,  that  the  admissibility  of  proof  of  the 
collateral  act  depends  finally  on  the  cogency 
of  the  proof  it  affords  regarding  the  main 
issue — on  whether  it  Is  so  closely  related  to 
the  main  issue  that  its  value  as  evidence  Is 
high  enough  to  Justify  disregarding  the  ob- 
jections to  the  reception  of  proof  of  collater- 
al acts."  And  again :  "The  competency  of  a 
collateral  fact  In  a  given  case  turns,  as  wa 
have  said,  on  whether  or  not  the  court  deems 
its  bearing  on  the  main  issue  to  be  so  Inti- 
mate and  valuable  as  proof  of  the  main  fact 
that  the  objections  to  collateral  evidence  may 
'be  disregarded.  Obviously  there  will  often 
be  a  diversity  of  views  on  such  a  matter; 
hence  the  conflict  in  the  opinions  dealing 
with  the  subject  likely  proof  of  a  negli- 
gent custom  Is  admissible  as  tending  to  show 
negligence  in  an  alleged  instance  of  the  cus- 
tom. 1  Wlgmore,  Evidence,  S  97 ;  Brunke  t. 
Telephone  Co.,  116  Mo.  App.  36,  90  S.  W. 
763.  In  the  present  case  the  petition  does 
not  count  on  a  custom  or  habit  of  appel- 
lants to  throw  barrels  into  the  street;  nor. 
Indeed,  can  it  be  said  the  evidence  rec^ved 
tended  to  establish  such  a  custom.  It  sim- 
ply showed,  at  most  that  this  was  done  on 
two  occasions  prior  to  the  fatal  accident; 
whether  by  an  employ^  of  appellants  oe  a 
stranger  does  not  appear." 

[1,  2]  It  will  be  seen  that  what  the  court 
did  In  that  case  was  to  reject  proof  of  similar 
specific  acts,  rather  than  a  custom  or  habit 
to  do  such  acts,  and  that  ruling  Is  good  law. 
1  Wigmore  on  Bvldence,  S  199.  This  Is  al- 
so a  dlflerait  question  than  proving  the  gen- 
eral reputation  of  a  party  charged  with  neg- 
ligence as  to  his  being  negligent  or  prudent 
as  that  is  not  generally  admlssibla  1  Wlg- 
more on  EMdence,  i  65.  But  It  Is  there  said 
that  this  class  of  evidence  must  be  dis- 
tinguished from  "habit,  L  e.,  of  prudent  or 
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negUgient  mefKod^"  as  the  latter  Ur  admis- 
tdbl&  It  Is  also  a  different  question  than 
proving  that  othw  slmUar  acddents  have 
arisen  from  the  same  or  similar  cause,  and 
such  proof  is  goierally  rejected.  Smart  t. 
Kansas  City,  91  Mo.  App.  686;  Ooble  v.  Kan- 
sas City,  148  Mo.  470,  50  S.  W.  84;  Calcater- 
ra  T.  lovaldl.  123  Mo..  App.  847,  361,  100  S. 
W.  676. 

[3]  Many  anthorlties  will  be  found  uphold- 
ing the  admissibility  of  evidence  of  the  par- 
ticular kind  now  under  discussion.  In  1  Wig- 
more  on  Evidence,  {  92,  the  author  says :  "Of 
the  probative  value  of  a  person's  habit  or 
custom,  as  showing  the  doing  on  a  spedflc 
occasion  of  the  act  which  is  the  subject  of 
the  habit  or  custom,  there  can  be  no  doubt 
Eveiy  day's  experience  and  reasoning  make 
it  dear  enough."  Then,  after  stating  some 
exceptions,  the  author  adds:  "Subject  to 
the  foregoing  distinctions,  the  admissibility 
of  a  person's  habit,  usage,  or  custom  as  evi- 
dence that  he  did  or  did  not  do  the  act  in 
question  may  be  said  to  be  universally  con- 
ceded." See,  also,  section  97,  dealing  with 
the  admissibility  of  "habit  of  negligence." 
"The  weight  of  authority  favors  the  view 
that,  where  the  direct  evidence  shows  that 
an  act  was  done  or  omitted,  it  Is  competent 
to  prove  that  a  custom  existed  prior  to  that 
time  to  do  or  not  to  do  such  act,  as  such 
evidence  legitimately  tends  to  uphold  the  the- 
ory of  one  of  the  contending  parties."  Gil- 
lett's  Indirect  ft  C!ollateral  IMdenoe,  {  68. 
The  case  of  State  v.  SaUroad,  52  N.  H.  528, 
529,  is  a  leading  case  on  that  point  That 
was  a  case  of  personal  injury  at  a  crossing 
in  wMch  the  speed  of  the  train  became  ma- 
terial. The  court  admitted  proof  of  the  usual 
rate  of  sP«ed  of  that  train,  run  by  the  same 
engineer,  at  the  same  crossing.  This  was 
held  proper,  and  the  court  said:  "It  would 
seem  to  be  axiomatic  that  a  man  is  likely 
to  do  or  not  to  do  a  thing,  or  to  do  it  or  not 
to  do  it  in  a  particular  way,  as  he  is  in  the 
habit  of  doing  or  not  doing  it  But  this  must 
be  understood  of  acts  which  are  done,  or 
omitted  to  be  done,  without  any  particular 
intent  or  purpose  to  injure  any  one.  It  can- 
not apply  to  acts  that  are  done  intentionally, 
willfully,  or  maliciously,  because  such  acts 
are  done  with  a  spedflc  object  in  view,  and 
they  are  performed,  not  by  force  of  habit, 
but  with  a  definite  purpose.  *  •  *  But 
when  the  question  is,  did  these  servants  of 
the  road,  without  any  intention  whatever, 
and  through  mere  negligence  or  carelessness, 
omit  to  give  these  signals  on  that  occasion, 
we  think  the  inquiry  was  properly  made  as 
to  what  they  had  done  before  in  that  regard, 
and  whether  they  Iiad  or  had  not  grown 
habitually  negligent  of  the  requirements  of 
the  road  in  that  particular.  In  this  view  of 
the  case,  we  think  the  evidence  was  admis- 
sible, not  as  evidence  of  character,  not  as 
evidence  of  fitness  or  unfitness,  but  simply 
as  having  some  tendency  to  show  that  on 
this  particnlar  occasion  these  agents  were 


more  probably  negligent  and  cardess,  because 
they  had  before  frequently  neglected  the  same 
duty  with  impunity,  and  had  thus  become 
habitually  negligent  in  that  regard."  The 
courts  of  New  Hampshire  have  several  times 
followed  this  ruling.  In  Smith  v.  Railroad, 
70  N.  H.  53,  82,  47  Atl.  290,  291  (85  Am.  St 
Rep.  596)  the  court  said:  "Gate's  uniform 
habit  of  Blackening  the  speed  of  his  horse 
to  a  walk  at  the  Wankewan  crossing,  and 
looking  and  listening  for  the  approach  of  a 
train  before  attempting  to  pass  the  crossing, 
tended  to  show  that  he  did  so  on  his  fatal 
trip.  It  was  substantial  evidence  of  the  ex- 
erdse  of  care  on  that  occasion.  Davis  ▼. 
Railroad,  68  N.  H.  247,  248,  44  Att.  888,  and 
authorities  dted."  See,  also,  Stone  v.  Rail- 
road, 72  N.  H.  206,  66  Atl.  369.  The  Supreme 
Court  of  California,  in  Craven  v.  Padflc  R. 
Co.,  72  Cat  346,  18  Fac.  878,  in  speaking  of 
evidence  as  to  a  person's  habit  in  Jumping  off 
a  moving  train,  said:  "But  when,  in  the  ab- 
sence of  any  question  of  evil  intent  or  of 
any  intent  at  all,  the  point  of  fact  to  be  de- 
termined is  whether  or  not  a  person  did  a 
certain  thing,  or  did  it  in  a  particular  way, 
and  the  direct  testimony  as  to  the  fact  is  con- 
fiictlng,  then  evidence  is  admissible  to  show 
that  he  was  in  the  habit  of  doing  the  ttUng  in 
question,  or  accustomed  to  do  it  in  a  paiv 
ticular  way.  A  sensible  man  called  upon,  out 
of  court  to  determine  whether  or  not  a  cer- 
tain person  had,  on  a  certain  occasion,  care- 
lessly Jumped  off  a  moving  train  of  cars,  and 
finding  the  direct  testimony  as  to  the  mattw 
oonfilcting,  would  naturally  and  properly  give 
some  weight  to  the  fact  that  the  person  was 
in  the  habit  of  alighting  from  cars  in  that 
manner;  and  the  consideration  of  such  a 
fact  In  cases  resembling  the  one  at  bar  has 
frequently  been  sanctioned  in  court  The  evi- 
dence, at  least,  had  some  legal  tendency  to 
show  that  plaintifl's  conduct  at  the  time  of 
the  injury  was  such  as  defendant  ascribed 
to  her."  In  Louisville  ft  N.  R.  Co.  v.  Mc- 
Olish,  116  Fed.  268,  53  a  O.  A.  60,  the  Or- 
cult  Court  of  Appeals  ruled  Just  to  the  con- 
trary. In  Shaber  v.  Railway  Co.,  28  Minn. 
103,  9  N.  W.  675,  the  court  said:  "Where  the 
evidence  is  conflicting  as  to  the  speed  in  a 
particnlar  instance,  proof  of  the  customary 
or  habitual  speed  at  which  the  engines  of 
defendant  ran  under  like  circumstances  may 
be  given,  to  show  that  the  evidence  for  plain- 
tiff or  for  defendant  is  the  more  probable." 
The  Appellate  Court  of  Indiana,  in  Pitts- 
burgh, C,  O.  &  St  I*  Ry.  Co.  V.  McNeil,  66 
N.  Bl  777,  779,  said:  "As  we  have  said,  the 
theory  of  appellant's  defense  was  that  appel- 
lee was  injured  by  reason  of  his  own  negli- 
gence in  Jumping  on  its  train  while  it  was 
moving.  This  rejected  evidence  was  com- 
petent to  go  to  the  Jury  upon  the  theory 
that,  as  the  appellee  bad  been  in  the  habit  of 
Jumping  on  moving  trains  at  that  particular 
place,  the  Jury  were  entitled  to  consider  that 
fact  as  tending  to  corroborate  the  evidence 
of  the  witness  who  testified  that  he  saw  him, 
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at  the  time  he  was  Injured,  jumping  on  the 
train.  Tlie  jnrors,  being  sensible  men,  of 
fair  reason  and  discernment,  were  called  np- 
on  to  determine  the  pivotal  question  In  the 
case — as  to  the  manner  In  which  appellee  was 
injured.  As  to  this  question  there  was  direct 
conflicting  evidence.  The  manner  of  the  In- 
Jury  being  In  conflict,  a  sensible  and  reason- 
able man  would  naturally  and  properly  give 
some  weight  to  the  fact  that  the  Injured  par- 
ty was  in  the  habit  of  Jumping  on  and  off 
of  moving  trains  In  the  manner  Indicated  by 
one  witness,  on  the  reasonable  and  well-sup- 
ported theory  that  a  person  is  more  likely  to 
do  or  not  to  do  a  thing,  or  to  do  a  thing  or 
not  to  do  it  In  a  particular  way,  as  he  is  in 
the  habit  of  doing  or  not  doing  It  The  re- 
jected evidence  had  a  legal  tendency  to  show 
that  appellee's  conduct  at  the  time  he  was  in- 
jured was  such  as  appellant  ascribed  to 
him."  See,  also,  Chicago,  St  Ii.  &  P.  R.  Co. 
y.  Spilker,  184  Ind.  380,  33  N.  EL  280,  34  N. 
B.  218.  The  Supreme  Court  of  Colorado,  In 
Denver  Tramway  Co.  ▼.  Owens,  20  Colo.  107, 
124,  S6  Pac.  848,  854,  said:  "If  it  had  been 
proposed  to  show  that  the  gripman  had  been 
in  the  service  of  the  company  for  consider- 
able time,  and  that  It  had  been  his  particu- 
lar habit  or  custom  not  to  stop  In  the  middle 
of  the  block,  this  would  have  lent  corrobora- 
tion to  his  testimony  that  he  did  not  so  stop ; 
for,  in  case  of  doubt  as  to  what  a  person 
has  done,  it  may  be  considered  more  probable 
that  he  has  done  wtiat  he  has  been  in  the 
Iiabit  of  doing  than  that  he  has  acted  other- 
wlae.  Lawson,  Usag^  ft  Gust.  |  46 ;  State  t. 
Manchester  ft  I<.  R.  Co.,  62  N.  H.  629." 

[«]  Several  of  the  cases  cited  by  appellant 
as  supporting  the  proposition  that  this  char- 
acter of  evidence  is  not  admissible  are  cases 
not  strictly  in  point,  as  they  relate  to  the 
proof  of  specific  acts  of  carelessness  or  to  the 
general  reputation  of  a  party  as  to  being 
negligent,  or  as  to  traits  of  negligence  gener- 
ally without  reference  to  the  particular  act 
in  issue.  Hoick  v.  Bissell,  80  Mich.  260,  45 
N.  W.  55 ;  Wooster  v.  Broadway  "R.  Co.,  72 
Hun,  197,  26  N.  Y.  Supp.  378;  Glass  v.  RaU- 
road,  94  Ala.  681,  10  South.  215;  Aiken  v. 
Railroad,  184  Mass.  269,  68  N.  E.  238.  The 
trend  of  these  4ecislons,  however.  Is  against 
the  admissibility  of  such  evidence,  and  other 
cases  will  be  found  to  the  same  effect  and 
more  nearly  In  point  Eppendorf  v.  Railroad, 
69  N.  Y.  195,  25  Am.  Rep.  171 ;  Guggenheim 
V.  Railroad,  66  Mich.  160,  33  N.  W.  161; 
Southern  Kansas  R.  Co.  v.  Robbins,  43  Kan. 
146,  23  Pac.  113;  Magulre  v.  Railroad,  116 
Mass.  239. 

The  courts  of  Illinois  seem  to  have  adopt- 
ed the  rule  that  such  evidence  is  admissible 
only  In  the  absence  of  any  direct  evidence 
as  to  how  the  accident  occurred.  City  of 
Salem  v.  Webster,  192  lU.  369,  61  N.  E.  323 ; 
Railroad  v.  Clark,  108  lU.  113;  Quincy  Gas 
Co.  V.  Clark,  109  IlL  App.  20;  Cox  v.  Railroad, 
92  IlL  App.  16.  As  this  is  not  a  question  of 
resorting  to  secondary  evidence,  we  fail  to  see 


the  force  of  this  dlstinctioB.  If  the  eTidence 
has  probative  force  and  is  otberwlae  admissi- 
ble, then  the  fact  that  there  la  stronger  and 
more  direct  evidence  should  not  warrant  its 
rejection.  The  Supreme  Court  of  Georgia, 
when  confronted  with  this  question  In  Savan- 
nah R.  Co.  V.  Flannagan,  82  Ga.  679,  588,  9  8. 
B.  471,  472  a4  Am.  St  Rep.  183),  ruled  thus: 
"The  habitual  high  speed  of  this  same  engine, 
when  run  previously  by  the  same  engineer, 
on  the  same  street,  was  of  doubtful  admissi- 
bility. The  authorities  upon  the  question 
conflict  For  the  afllrmative  might  be  dted 
State  y.  Railroad  Co.,  68  N.  H.  410 ;  State  v. 
Railroad  Co.,  62  N.  H.  628;  Shaber  v.  Rail- 
road Co.,  28  Minn.  103,  9  K.  W.  675;  Randall 
V.  Telegraph  Co.,  54  Wis.  140,  11  N.  W.  419 
[41  Am.  Rep.  17] ;  Cnvea  y.  Railroad  Co.,  T2 
Cal.  345,  13  Pac.  878 ;  Henry  v.  Railroad  Co., 
50  Cal.  176;  Sheldon  v.  Railroad  Co.,  14  N.  Y. 
218  [67  Am.  Dec.  155].  For  the  negative, 
see  Gahagan  v.  Railroad  Co.,  1  Allen  [Mass.] 
187  [79  Am.  Dec.  724] ;  Railroad  Co.  v.  Lee. 
60  IlL  601 ;  Railroad  Co.  v.  Woodruff,  4  Md. 
242  [69  Am.  Dec.  72  ] ;  Parker  v.  Publishing 
Co.,  69  Me.  173  [31  Am.  Rep.  262].  Patt 
Ry.  Accident  Law,  421,  throws  the  weight  of 
his  opinion  on  this  side.  Upon  so  doubtful  a 
question  we  think  the  court  did  not  err  in  ad- 
mitting the  evidence.  There  are  several  cases 
in  our  reports  holding  that  doubtful  evidence 
is  to  be  admitted,  rather  than  excluded. 
What  has  been  said  upon  this  point  applies 
equally  to  evidence  touching  habitual  failure 
to  ring  the  belL" 

There  is  no  doubt  that  the  admisalbiUty  of 
tills  character  of  evidence  should  be  re- 
stricted and  kept  within  narrow  limits.  ISie 
principal  objection  to  its  admissibility  Is  that 
it  raises  collateral  issues  and  detracts  the 
attention  of  the  Jury  from  the  real  point  at 
issue,  to  wit  whether  the  party  charged  with 
negligence  was  negligent  at  the  particular 
time  in  question,  and  that  it  raises  issues 
which  the  opposite  party  will  not  be  pre- 
pared to  meet  This  objection  is  largely 
avoided  when  the  evidence  is  confined  to 
the  general  habit  of  the  party  with  reference 
to  the  particular  act  in  issue  The  jury 
should  in  such  case  be  made  to  understand 
the  purpose  and  scope  of  the  evidence.  We 
think  this  was  done  in  this  case.  The  learn- 
ed trial  judge,  when  ruling  on  this  ques- 
tion, said:  "Gentlemen,  In  the  evidence,  as 
I  understand  It  It  seems  there  is  a  sharp 
contest  over  the  cause  of  this  collision.  Con- 
tributory negligence  is  pleaded,  and  the  con- 
tention is  that  one  of  the  parties  caused  the 
injury,  and  the  contention  of  the  other  side 
Is  tl>at  the  other  one.  There  seems  to  have 
been  no  eyawitoess  except  the  two  men. 
That  may  throw  some  light  The  manner  la 
which  the  two  men  drove  their  buggies  may 
throw  some  light  to  the  Jury  as  to  who  did  the 
negligent  acts  that  day,  that  brought  on  a  col- 
lision, and  I  am  going  to  let  it  i;o  to  the  Jurjr 
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for  what  it  la  worth.  Under  the  law  and  the 
circumstances,  they  will  have  to  determine 
the  truthfulness  of  these  two  men,  as  to 
which  one  Is  telling  the  tmth  about  the  col- 
lision. Any  circumstance  which  shows  the 
habits  of  the  two  men  might  throw  some 
light  on  it.  He  may  tell  what  the  habits  of 
the  boy  was  as  to  his  own  riding."  While 
this  was  not  an  instruction  to  the  jury,  it 
bad  much  the  same  effect  and  advised  the 
Jury  at  the  time  as  to  the  only  purpose  for 
which  the  evidence  was  admitted.  While  the 
court  refused  an  instruction  altogether  elimi- 
nating this  evidence  from  the  consideration 
of  the  Jury,  the  court  gave  this  instruction: 
"You  are  futher  Instructed  that  In  determin- 
ing the  issue  of  whether  or  not  plaintiff's  son, 
ti.eorge,  was  guilty  of  negUgeuce  at  the  time 
and  place  of  the  accident,  causing  or  contrib- 
uting to  cause  the  injury,  it  is  not  material 
that  plaintiff's  said  son  at  other  or  different 
times  or  occasions  may  have  ridden  on  the 
highway  at  a  rapid  or  fast  rate  of  speed." 
We  will  therefore  rule,  though  with  some 
doubt  as  to  its  correctness,  that  the  court  did 
not  commit  reversible  error  in  admitting  this 
evidence. 

[6]  The  defendant  was  verging  on  still 
more  dangerous  ground  on  his  cross-exami- 
nation of  plaintiff's  son,  who  was  the  rider 
of  the  injured  mare,  as  to  some  specific  inci- 
dents of  fast  riding — nearly  running  over  a 
boy — and  objection  thereto  should  have  been 
sustained.  But  as  the  boy  explained  the  one 
incident  mentioned  so  as  to  show  him  entire- 
ly blameless  and  denied  other  incidents  in- 
quired about,  and  no  futher  evidence  was 
offiered  as  to  these  incidents,  we  will  not  hold 
same  reversible  error. 

[I,  7]  We  are  also  convinced  that  none  of 
the  foregoing  evid»ice  so  prejudiced  the  Jury 
as  to  warrant  a  reversal,  even  if  improper^ 
admitted.  The  other  tacts  of  the  case  are 
such  that  a  different  result  could  have  hardly 
teen  reached  by  the  Jury.  The  plaintiff's  son 
was  asked  on  cross-exeminatimi  and  denied 
that,  at  the  time  and  in  the  very  act  of  start- 
ing from  town  on  this  occasion,  he  stated 
that  he  must  go  home  in  a  hurry  on  account 
of  having  some  work  to  do  that  ni^t,  and 
that  he  had  a  horse  which  could,  and  that  he 
would,  make  the  distance  of  2^  miles  in  six 
to  eight  minutes.  It  is  shown  that  he  then 
started  at  a  fast  gait,  and  he  admits  that  he 
traveled  fast  for  the  first  quarter  of  a  mile 
and  until  he  left  the  outskirts  of  the  town. 
The  defendant  was  then  allowed  to  contradict 
and  impeach  this  witness  by  proving  by  other 
witnesses  who  heard  the  same  that  he  did 
make  these  statements.  Besides  this,  these 
statements  of  the  son  are  so  Intimately  con- 
nected with  his  riding  home  as  to  be  a  part 
of  the  res  gestte  and  were  properly  admitted. 
This  is  not  a  question  of  the  statement  of  an 
«gent  being  or  not  being  binding  on  the 
principal,  as  the  son  was  not  in  any  proper 


sense  the  agent  of  his  father  in  riding  tUa 
horse.  He  must  be  treated  as  one  of  the 
actors  and  the  fact  that  he  was  riding  his 
father's  horse  instead  of  his  own  has  little 
to  do  with  the  case.  Then,  there  were  other 
witnesses  who  saw  him  riding  at  a  fast  gait 
at  various  points  on  the  road  between  town 
and  the  place  of  the  accident  One  witness, 
his  grandfather,  who  Uved  about  a  quarter 
of  a  mUe  from  the  starting  place,  said  that 
he  wanted  to  speak  to  the  boy  and  heard  him 
coming;  but  before  he  could  ^t  to  the  door 
he  was  gone.  Another  witness  saw  him  pass 
about  one  mile  from  town  and  only  a  short 
distance  from  the  place  of  the  accident  and 
stated  that  he  was  then  going  a  mile  in  three 
minutes.  Another  witness,  still  closer — ^250 
yards — ^to  the  accident,  stated  that  he  was 
going  like  a  "bat  of  lightning,"  and  his  evi- 
dence is  sought  to  be  discredited  because 
the  darkness  of  the  night  prevented  his  rec- 
ognizing very  clearly  the  fast  fiylng  phan- 
tom. This  however,  was  for  the  Jury.  The 
descriptions  given  by  the  witnesses  of  this 
boy's  ride  on  this  dark  night  as  he  ap- 
proached the  culvert  in  question  on  his  flying 
steed  remind  one  of  the  description  of  the 
ride  of  Tam  o'Shanter  as  he  seeks  to  cross 
the  bridge  on  his  good  nag,  Meg,  with  the 
witches  fast  following: 

"Now,  do  tb7  spaedr  utmost,  Heg, 
And  win  tlie  key  atane  of  the  brig: 
Then  at  them  then  thy  t&ll  may  ton, 
A  numlSB  atraam  tkey  darena  oroaa. 
But  are  tbe  ker  atane  aha  oould  maki. 
The  flant  a  taU  abe  had  to  ahake." 

There  is  no  question  and  the  physical  facts 
showed  that  defendant  and  his  buggy  were 
wrecked  at  a  point  some  20  to  30  feet  north 
of  the  culvert  on  the  west  side  of  the  road, 
where  defendant  says  the  horse  struck  him. 
The  boy's  evidence  was  that  he  stopped  his 
horse  Just  south  of  the  culvert  on  the  east 
side  of  the  road,  and  that  the  buggy  struck 
his  horse  at  that  point  He  admits,  however, 
that  when  he  got  up  and  went  to  defendant's 
buggy  it  was  20  to  30  feet  north  of  the  cul- 
vert It  would  seem  impossible  that,  if  the 
buggy  going  at  a  rapid  rate  struck  the  horse 
standing  still  south  of  the  culvert,  the  recoil 
could  have  driven  the  horse  and  buggy  back- 
ward some  80  to  40  feet  It  is  proper  to  here 
state  that  the  record  shows  that  defendant's 
buggy  wheel  skidded  two  or  three  feet  to  the 
northwest  and  not  the  southwest,  as  claimed 
by  appellant.  It  was  also  shown  that  defend- 
ant's horse  was  a  worn-out,  farm  pony,  that 
could  hardly  be  whipped  out  of  a  wallc 

When  we  take  into  consideration  the  facts 
of  this  case,  including  the  different  "mounts" 
of  these  parties,  we  feel  that  a  retrial  could 
not  result  different  from  this  one  and  that 
the  Judgment  should  be  and  is  afllrmed. 

ROBERTSON,  P.  J.,  and  FABRINGTON 

J.,  concur. 
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BUSSELL  ▼.  ST.  LOUIS  ft  S.  F.  B.  CO. 

(Springfield  Court  of   Appeala.     Missouri. 

Dec.  11,  1913.) 

1.  CaBBIEBB     (I    SSO*)— INJTTBIBB    10    PaBSEN- 
SKB. 

Where  a  passenger,  though  ordered  by  the 
porter  to  remain  in  the  smoking  car  and  was 
told  that  the  smoke  would  not  bother  him, 
remained  without  protest  to  the  conductor  or 
any  other  member  of  the  crew,  and  no  one 
knew  that  the  smoke  was  making  him  sick, 
he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  1370,  1S72,  ISTO;  Dec.  Dig.  | 
830.»1 

2.  Tbiai.   a  141*)— Qttesiioitb   or  Law   ob 
Fact. 

No  court  should  leave  it  to  the  jury  to 
find  a  specific  verdict  when  the  facts  wbidi 
the  jury  are  to  find  as  compelling  such  ver- 
dict are  uncontradicted,  but  the  court  should 
dedare  the  legal  effect  of  such  facts. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  886;   Dec  |  141.*] 

Appeal  from  Circuit  Court,  Qree&e  County ; 
Alfred  Page,  Judge. 

Action  by  W.  M.  Russell  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaiutUC,  and  defendant  ap- 
peahs.    Reversed. 

W.  F.  Evans,  of  St  Louis,  and  Mann,  Todd 
ft  Mann,  of  Springfield,  for  appellant  Ham- 
lin &  Seawell,  of  Springfield,  for  respondent 

STTJR6IS,  J.  Plaintiff  sued  the  defendant 
because  of  being  compelled  to  ride  in  a  smok- 
ing car  on  one  of  Its  trains  from  St  Louis 
to  Springfield,  Mo.,  the  effect  of  wbich  was 
to  make  him  sick  from  the  tobacco  smoke. 
He  also  complains  that  this  car  was  dirty, 
but  there  was  little  proof  of  this,  and  that 
dtarge  was  not  submitted  to  the  jury.  He 
was  52  years  old  and  was  traveling  from 
Knoxvllle,  Tenn.,  to  Springfield,  Mo.,  on  a 
first-class  ticket  Plaintiff's  evidence  is  that 
when  he  got  to  St  Louis  he  passed  through 
the  gate  at  Cnion  Station  and  to  defendant's 
train,  which  left  there  about  9  o'clock  in  the 
morning  arriving  at  Springfield  in  the  after- 
noon; that,  when  he  came  to  the  rear  end 
of  the  cbalr  car,  the  brakeman  and  porter 
directed  him  to  go  on  to  the  next  car.  There 
was  no  pretense,  however,  that  the  brakeman 
knew  that  plaintiff  objected  to  going  to  the 
smoking  car  or  that  he  was  susceptible  to 
slduiees  from  any  such  cause.  On  plaintiff's 
going  to  and  discovering  that  the  next  car 
was  the  smoking  car,  he  states  that  he  went 
out  on  the  platform  and  Informed  the  porter, 
wlio  had  evidently  followed  him  there,  that 
tobacco  smoke  would  make  him  sick  and  ob- 
jected to  riding  in  such  car,  but  that  the 
porter  told  him  that  It  would  not  bother  him 
and  insisted  and  ordered  him  to  go  back  in 
tb»  smoker.  He  also  says  that  the  conductor 
soon  came  along  there  and  went  up  the  steps, 
opened  the  door  to  the  chair  car  next  to  the 
smoker,  and  went  in,  shutting  the  door ;  that 
plaintiff  tried  to  foUoyr  him  Into  the  chair 


car  but  found  tbat  the  door  was  locked,  and 
the  condnctor  merely  looked  around  and 
went  on  without  opening  it  Plaintiff,  how- 
ever, said  nothing  to  the  conductor,  and  there 
is  no  pretense  that  he  knew  of  plaintiff's  ob- 
jection to  riding  in  the  smoker  or  his  sus- 
ceptiblll^  to  sickness  from  such  cause. 
Plaintiff  then  remained  in  the  smoker  with- 
out further  protest  to  any  one  and  says  that 
he  became  sick  about  a  half  hour  after  the 
train  pulled  out  It  is  therefore  evident  that 
no  one  in  charge  of  the  train,  except  the 
colored  porter,  knew  at  any  time  anything  of 
plaintiff's  objection  to  riding  in  the  smoker 
or  of  the  possible  effects  of  tobacco  smoke  on 
htm.  It  is  further  shown  that  only  a  few 
passengers  were  in  this  smoldng  car  on  that 
trip. 

Defendant  proved,  without  contradiction, 
that  this  was  one  of  its  fast  and  best  trains 
out  of  St  Louis,  that  it  carried  none  but 
first-class  passengers,  and  all  the  cars  were 
designed  and  suitable  for  that  class;  that. 
In  receiving  passengers  at  St  Louis,  the  rule 
was  that  the  brakeman  stays  at  the  rear  end 
of  the  chair  car  and  when  men,  not  accom- 
panied by  women  or  children,  came  along 
tbat  he  frequently  directed  them  forward  to 
the  smoker  so  as  to  save  the  chair  car  for 
women  and  children,  but  tbat  no  one  who  ob- 
jected was  ever  coerced  into  going  to  the 
smoker  or  staying  there;  tbat  the  door  of 
the  chair  car  next  to  the  smoker  was  kept 
locked  so  that  if  any  intoxicated  person 
should  happen  to  get  on  the  smoker  be  would 
not  pass  back  to  the  chair  car  nnnotioed. 
These  were  certainly  reasonable  regulations 
and  well  calculated  to  benefit  the  traveling 
pubUc.  It  was  also  shown  that  this  was  a 
vestibule  train ;  that  the  car  doors  were  all 
unlocked  immediately  after  the  train  start- 
ed ;  and  that  itassengers  were  free  to  go 
from  one  car  to  another  at  will  throughout 
the  day's  Joum^.  It  took  about  eight  honrs- 
to  run  from  St  Louis  to  Springfield,  during 
which  time  plaintiff  says  he  remained  in  th» 
smoker  and  was  sick  and  unable  to  eat  in 
consequence  thereof.  He  frankly  admit» 
however,  that  after  the  train  started  he  made 
no  complaint  to  any  one,  not  even  the  porter,, 
and  made  no  effort  or  request  to  go  to  anoth- 
er car ;  he  made  no  mention  of  his  sl<dme8» 
or  discomfort  from  riding  in  the  smoker  to 
the  conductor,  collector,  or  brakeman,  and 
none  to  the  porter  after  the  train  started  or 
he  became  sick.  Nor  is  it  claimed  that  his- 
slckness  was  such  as  to  appraise  any  one, 
trainmen  or  fellow  passengers,  of  his  being  sol 

The  following  questions  and  answers  are 
taken  from  plaintiff's  evidence:  "Q.  So  you 
never  said  anything  to  anybody  except  the 
porter?  A.  I  made  my  complaint  before  I 
got  on  the  train.  Q.  And  never  made  any 
complaint  after  the  train  started?  A.  No, 
sir.  Q.  It  was  all  before  the  train  started? 
A.  Yes  sir.  •  •  •  Q.  The  thing  that  af- 
fected you  was  the  tobacco  smoke?    A.  Yes, 


•For  other  i 


I  ■••  urn*  topis  knd  uctlon  NUUBBR  in  Dec  Dig.  A  Am.  Die-  Ker-No.  Seriaa  *  Rep'r  Indexa* 


Digitized  by 


Google 


Mo.) 


BUBSXIili  T.  ST.  I.OCIS  A  S.  F:  R.  CX). 


639 


sir.  Q.  Don't  yon  know  as  soon  as  that  train 
left  St  Lonls,  as  soon  as  It  polled  out  of  the 
shed,  th9  door  Into  this  car  ba6k  of  yon,  the 
chair  car,  was  open?  A.  No,  sir;  I  didn't 
know  it  There  wasn't  much  crowd  In  there 
before  the  train  started.  Q.  After  that  train 
started  did  yon  go  to  the  door?  A.  No,  sir ; 
I  thought  they  bad  given  me  to  undekrstand  I 
had  to  ride  then.  Q.  Who  had  given  yon  to 
understand  that?  A.  The  colored  man.  Q. 
You  Just  rested  right  there?  A.  I  took  it  for 
granted  there  was  where  they  were  going  to 
make  me  ride.  *  *  *  Q.  You  never  at- 
tempted to  get  out  of  that  smoking  car  from 
that  time  on?  A.  I  didn't  try  to  get  off  the 
train,  bat  I  came  out  on  the  platform  at 
Newberg,  where  they  changed  engines.  Q. 
Did  you  attempt  to  go  back  In  the  other  car 
then?    A.  No,  sir." 

Plaintiff  offered  no  evidence  except  his 
own.  He  farther  teatlfled  that  he  was  62 
yean  old,  had  made  three  trips  to  east  Ten- 
nessee^ going  over  various  railroads,  and 
had  made  frequent  trips  on  the  train  from 
liU  home  at  B^mbllc,  Mo.,  to  Springfield.  He 
showed  hlmsdf  familiar  with  the  usual  Ind- 
dents  of  railroad  travel  and  the  titles  and 
general  anthority  of  the  various  employes 
having  diarge  of  the  train.  It  was  shown,  if 
snch  proof  was  necessary,  that  the  colored 
porter  merely  looks  after  the  wants  and  com- 
fort of  the  passengers  and  had  no  authority 
to  direct  passengers  where  to  ride.  All  the 
trainmen  were  examined  As  witnesses,  and 
none  of  them  had  any  recollection  whatever 
of  the  occurrence  testified  to  by  plaintiff. 

Under  these  facts  the  conrt  should  have 
sustained  the  demurrer  to  the  evidence  as 
reauested.  This  case  Is  almost  sul  generis. 
Only  one  case  has  been  discovered  by  the 
diligence  of  able  counsel  on  either  side  where 
the  Acts  resemble  this  on&  Bresewltz  v. 
Ballroad,  7S  Ark.  242,  87  &  W.  127,  70  U  R. 
A.  212.  There  the  tticts  are  similar.  The 
plaintiff  was  boarding  an  Iron  Monntaln 
train  at  St  Louis  to  go  to  Texas;  tried  to 
go  into  the  chair  car;  was  ordered  by  the 
porttt  to  go  to  the  smoker;  obeyed  the  or- 
der; rode  in  the  smoker  all  the  way;  got 
sick;  made  no  further  complaint  eta  The 
court  denied  a  recovery  and  said:  "Accord- 
ing to  his  own  statement  he  voluntarily  sub- 
mitted to  the  discomfort  of  the  smoking  car 
without  objection  or  complaint  and  cannot 
therefore  claim  damages  therefor.  He  was 
not  Justified  in  accepting  the  directions  giv- 
en him  by  the  train  porter  at  the  station  as 
to  the  car  which  he  should  enter  as  a  com- 
mand to  remain  therein  throughout  his  Jour- 
ney. The  train  was  in  charge  of  the  con- 
ductor, and,  when  appellant  formd  that  the 
car  to  which  he  had  been  assigned  by  the 
porter  was  uncomfortable  and  not  such  ac- 
commodations as  he  was  entitled  to  on  his 
ticket  he  should  have  appealed  to  the  con- 
ductor for  more  comfortable  quarters.  Fall- 
ing to  do  so  he  is  deemed  to  have  voluntarily 
acc^ted  the  place  assigned  him  with  its  dis- 


comforts. He  had  reached  the  age  of  dis- 
cretion and  cannot  be  allowed  to  claim  dam- 
ages on  account  of  a  situation  caused  by  a 
mistake  of  the  porter  which  he  accepted  and 
gave  the  railroad  company,  through  Its  prop- 
er officers  In  charge  of  the  train,  no  opportu- 
nity to  correct"  See  Hemmlngway  v.  Rail- 
road, 72  Wis.  42,  87  N.  W.  804.  7  Am.  St  Rep. 
823,  and  note  thereto. 

The  respondent  relies  on  Roark  v.  Ball- 
road.  163  Mo.  App.  70S,  147  B.  W.  499,  where 
plaintiff  sued  for  damages  caused  by  riding 
In  a  car  not  sufficiently  heated,  and  the  court 
held  that  she  would  not  be  denied  recovery 
for  failure  to  request  to  be  allowed  to  go  to 
another  car  or  for  not  taking  advantage  of 
sufficient  wrappings.  It  is  there  shown,  how- 
ever, that  she  did  complain  to  the  conductor 
as  to  the  car  being  too  cold  and  in  effect 
asked  that  it  be  heated.  Besides  this,  the 
temperature  of  a  car  la  a  matter  open'  to 
the  observation  of  the  trainmen  as  well  as 
to  any  one,  and  they  ordinarily  need  no  in- 
formation or  warning  of  such  condition.  The 
case  of  Otaylor  v.  Wabash  Ry.  Co.  (Sup.)  38 
S.  W.  304,  42  U  R.  A.  110,  a  Missouri  case 
but  never  offldally  reported,  la  like  the  Roark 
Case^  supra,  being  a  cold  car  case,  where  the 
passenger  remonstrated  with  the  conductor 
as  to  the  car  being  too  cold.  The  difference 
between  such  cases  and  this  one  is  well  il- 
lustrated by  the  charge  to  the  Jury,  affirm- 
ed as  good  law,  in  Hastings  v.  Railroad  (CL 
0.)  OS  Fed.  224,  as  foUows:  "If  they  [train- 
men] knew,  without  being  told,  that  they 
were  neglecting  the  car,  and  showed  a  dis- 
position to  disregard  the  comfort  of  the  pas- 
sengers, so  that  a  iiassenger  would  deem  It 
unnecessary  to  give  the  information,  for  the 
mere  purpose  of  giving  information,  it  would 
not  be  regarded,  xmder  those  circumstances, 
as  being  negligence  not  tp  complain.  If  the 
car  was  left  In  charge  of  the  brakeman,  who 
was  not  attending  to  his  duty,  and  the  con- 
ductor was  ignorant  of  that  fact  and  the 
passengers  had  an  opjrartunity  to  tell  this 
conductor  and  call  his  attention  to  it  and  ask 
for  relief,  but  suffered  him  to  remain  In 
Ignorance  and  made  no  complaint  then  It 
would  be  such  negligence  as  would  preclude 
the  passenger  from  any  right  to  complain." 
This  proposition  Is  also  recognized  In  8 
Thompson  on  Negligence,  |  2833. 

(1]  We  need  not  go  to  the  extent  of  hold- 
ing that  complaint  to  the  brakeman  would 
not  have  been  sufficient  hut  we  do  hold  that 
the  mere  direction  of  a  colored  porter  to 
remain  in  the  smoker  and  that  the  smoke 
would  not  bother  him,  where  no  complaint 
was  made  to  or  Information  had  by  any  one 
thereafter  and  after  he  found  out  he  was 
actually  getting  sick,  and  no  effort  made  to 
go  to  the  other  car  where  he  could  have  gone 
at  will  any  time  after  the  train  started, 
precludes  a  recovery  under  the  other  facts 
of  this  case. 

[2]  In  this  view  of  flie  case  it  is  not  ma- 
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teilal  whether  the  Instructions  given  were 
correct  or  not  However,  we  flna  tnat  the 
fourth  instruction,  given  for  defendant,  di- 
rects a  finding  for  the  defendant  If  the  Jury 
found  that:  "The  passageway  from  said 
smoking  car  to  the  chair  car  or  other  coaches 
In  said  train  was  open,  and  that  plalntUt 
could  have  ascertained  said  fact  that  said 
door  was  open  by  the  exercise  of  reasonable 
care  on  his  part,  and  that  he  could  liave 
passed  from  said  smoking  car  into  the  other 
cars  of  said  train  at  any  time  he  saw  fit 
and  failed  to  do  so;  or  if  they  found  tliat, 
when  plaintiff  ascertained  and  determined 
that  riding  in  the  smoking  car  would  make 
him  sick,  he  did  not  appeal  to  the  conductor 
In  charge  of  said  train  for  permission  to 
leave  said  smoldng  car  and  ride  in  another 
coach,  and  was  refused  such  admission,'  but 
that  he  voluntarily,  after  being  directed  In- 
to said  coach,  remained  there  during  said 
trip  without  either  leaving  the  same  or  seek- 
ing permission  to  do  so  from  the  conductor 
in  charge  of  said  train."  Now  these  are  the 
uncontradicted  facts  of  the  case,  and  the 
Jury  could  not  find  otherwise.  Why,  then, 
cast  doubt  on  the  matter  by  submitting  it  as 
a  doubtful  proposition  to  the  Jury.  No  such 
tnstmction  should  ever  be  given  to  a  jury. 
It  is  the  duty  of  the  court  to  declare  the  legal 
effect  of  uncontradicted  facts  where  only 
one  conclusion  can  be  drawn.  No  court 
should  leave  it  to  a  Jury  to  find  a  spedfle 
verdict  whoi  the  facts  which  the  Jniy  are  to 
find  as  compelling  such  verdict  are  undis- 
puted. In  such  case  the  duty  devolves  on 
the  court  to  direct  a  verdict 
It  results  that  this  case  is  reversed. 

ROBERTSON,  P.  J.,  and  FARRIJNOTON, 
J^  concur. 


BtJNTARD  V.  PARMAN. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

11,  1913.) 

1.  BxoKxBs    (i    88*)— Actions   n»   Coioas- 

8I0N8 — QUKSTIONS  FOB  JUBY. 

In  a  real  estate  broker's  action  for  commis- 
sions, evidence  held  to  make  a  question  for  the 
jury  as  to  whether  the  prospective  purchaser 
procured  by  the  broker  was  ready,  willing,  and 
able  to  purchase,  if  a  merchantable  title  had 
been  offered. 

[Ed.    Note.— For    other   cases,    see    Brokers, 
Cent.  Di«.  {{  121,  123-130;   Dec.  Dig.  i  Sa*] 

2.  Bbokebs  a  64*)- Right  to  Coicmibsionb— 
Ability  and  wilunonesb  of  Pubchaseb 
to  Pebfobu. 

Under  the  rule  that  a  purchaser  produced 
by  a  broker  mast  be  ready,  willing,  and  able  to 
purchase,  it  is  sufficient  if  he  is  so  ready,  will- 
ing, and  able  to  complete  the  purchase  within  a 
reasonable  time. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent  Dig.  H  76-81;   Dec  Dig.  |  54.*] 

3.  Bxoksbs  (I  60*)— Right  to  CoioassioNS— 
Right  of  Owneb  to  Reasonable  Tiue. 

tJoder  a  contract  with  a  real  estate  broker 
by  which  an  owner  of  land  agreed,  upon  the  pro- 


duction of  a  purchaser  therefor  by  the  broker, 
to  furnish  a  good  and  sufficient  warranty  deed, 
together  with  an  abstract  showing  a  merchant- 
able title,  the  owner  was  entitled  to  a  rea- 
sonable tune  after  the  production  of  the  pur- 
chaser in  which  to  make  Ihe  deed,  prepare  an 
abstract  and  correct  any  curable  defects  therein 
pointed  out  by  the  purchaser,  and  he  was  not 
liable  for  the  stipulated  commissions  if  the 
purchaser  refused  to  allow  such  reasonable  time. 
[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  |  81 ;   Dee.  Dig.  |  60.*] 

4.  Bbokeks  (t  60*)— Right  to  CoioossioifS— 
Rioht  of  Owneb  to  Rkasohablb  Tuik. 
What  is  a  reasonable  time  for  an  owner  of 
land  to  make  a  deed,  prepare  an  abstract,  and 
correct  any  curable  defects  therein  after  the 
production  of  a  purchaser  by  a  broker  depends 
on  the  facts  of  each  case. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  i  91 ;   Dec.  Dig.  i  60.*] 

6.  Bbokebs  (|  88*)  — Actions  fob  Couas- 

SIONS — iNBTBtrCTIONS. 

In  a  broker's  action  for  commissions  under 
a  contract  which  bound  the  owner  to  furnish 
a  good  and  sufficient  warranty  deed,  together 
with  an  abstract  showing  a  merchautable  title, 
the  broker's  evidence  tended  to  show  that  the 
purchaser  procured  was  ready,  willing,  and  able 
to  purchase  if  a  merchantable  title  had  been  of- 
fered, while  that  for  the  owner  tended  to  show 
that  he  offered  to  cure  defects  In  the  title  but 
that  the  purchaser,  upon  examination  of  the 
abstract,  refused  to  go  on  with  the  trade  under 
any  circumstances.  The  court  charged  that  if 
the  broker  procured  a  purchaser  ready,  able, 
and  willing  to  buy,  and  if  the  sale  was  prevent- 
ed bv  the  fact  that  the  owner  couM  not  or  did 
not  furnish  an  abstract  showing  a  merchantable 
title,  to  find  for  the  broker.  Held,  that  this 
instruction  was  erroneous  as  it  required  the 
owner,  at  any  time  a  purchaser  was  produced, 
to  immediately  deliver  an  abstract  showing  a 
merchantable  title  and  denied  him  a  reasonable 
time  within  which  to  perform. 

[Ed.  Note.— For  other  cases,  see  Brokersi 
Cent  Dig.  ii  121,  123-130;    Dec.  Dig.  |  88.^ 

6.  Bbokebs  (|  85*)  — Actions  fob  Comas- 

siONS— Evidence. 

In  a  broker's  action  for  conunissioin,  where 
the  owner  claimed  that  the  prospective  pur> 
chaser  procured  by  the  broker  upon  examina> 
tion  of  the  abstract  refused  to  complete  the  pur- 
chase because  of  curable  defects  in  tbe  titl«L 
a  decree  correcting  a  miadeseription  in  tbe  deed 
to  the  owner,  though  it  had  not  been  recorded, 
was  not  shown  by  the  abstract  and,  though  tbe 
broker  knew  nothing  about  it,  was  admissible 
to  show  that  the  owner  might  have  recorded 
it  and  had  it  shown  on  the  abstract  within  a 
reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  H  106-116;   Dec.  S^.  {  85.*] 

Appeal  from  Circuit  Court  Dent  County; 
Ii.  B.  Woodslde,  Judge. 

Action  by  Claud  D.  Bunyard  against  B.  H. 
Farman.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

John  M.  Stephens,  of  Salem,  and  Lamar, 
Lamar  &  Lamar,  of  Houston,  for  appellant 
J.  D.  Oustln  and  Wm.  P.  Elmer,  both  of 
Salem,  for  respondent 

FABRINOTON,  J.  This  is  a  suit  by  a  real 
estate  broker  to  recover  commission.  Upon 
trial  by  Jury,  plaintiff  recovered  a  Judgment 
for  $800,  and  the  appeal  la  brought  by  the 
defendant 
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Bunyard,  the  reepondent,  a  real  estate 
broker,  entered  Into  a  contract  with  the  ap- 
pellant, dated  February  1, 1911,  by  the  terms 
of  which  respondent  paid  appellant  |300  for 
the  exclnslTe  right  to  sell,  within  one  year 
from  the  date  of  the  contract,  certain  land 
belonging  to  the  appellant  (320  acres),  which, 
according  to  the  contract,  respondent  could 
sell  and  retain  for  his  commission  all  over 
the  sum  of  |8,000,  and  It  was  agreed  that  a 
purchaser  might  pay  one-half  the  purchase 
price  tn  cash  and  the  remainder  within  five 
years  at  6  per  cent  interest  The  contract 
also  contained  this  provision:  "It  is  further 
agreed  that  first  party  is  to  furnish  a  good 
and  sufficient  warrant  deed  conveying  said 
land  which  may  be  sold  unto  the  purchaser 
thereof,  together  with  an  abstract  showing 
merchantable  title  to  said  land."  The  land 
In  question  is  some  six  or  eight  miles  from 
Salem,  in  Dent  county,  Mo.  / 

Respondent  claims  to  have  procured  a  pur- 
chaser in  the  person  of  one  Oeorge  T.  Wal- 
ters on  January  31, 1912,  which  was  the  last 
day  the  contract  had  to  run.  This  alleged 
purchaser  reached  Salem  on  a  train  at  3:55 
p.  m.,  January  31,  1912,  and  in  company 
with  the  respondent  drove  In  a  buggy  to  the 
land  in  question.  Not  finding  appellant  on 
the  place,  they  drove  to  a  neighbor's  house 
where  appellant  was  to  stay  over  night,  his 
family  being  in  the  town  of  Salem,  and  dur- 
ing the  conversation  which  followed  $10  was 
paid  to  appellant  and  It  was  agreed  that  ap- 
pellant would  go  to  Salem  the  next  morning 
and  the  contract  of  purchase  would  be  con- 
summated. It  was  agreed  by  the  parties  that 
the  price  to  be  paid  for  the  land  was  $8,800, 
which  would  give  respondent  the  agent, 
$800  as  his  commission.  There  is  some  con- 
flict in  the  evidence  as  to  whether  the  pur- 
chase price  was  to  be  paid  in  cash  or  part 
cash  and  time  given  for  the  balance,  but  this 
Is  Immaterial  to  the  decision  of  the  case. 
The  next  day,  which  was  February  1,  1912, 
appellant  went  to  Salem  and,  in  company 
with  respondent  and  Walters,  went  to  the 
office  of  an  attorney  (G.  C.  Dalton),  in  whose 
keeping  the  abstract  of  title  had  been  left 
by  the  appellant  It  developed  at  the  trial 
that  appellant  prior  to  the  transaction  in 
question,  had  made  an  application  for  a  loan 
to  a  loan  company  which  had  objected  to  the 
title  as  shown  by  the  abstract  in  two  partic- 
ulars. The  objections  to  the  record  title 
arose  out  of  the  following  facts,  about  which 
there  is  no  dispute:  The  land  at  one  time 
belonged  to  Mary  S.  Clark,  who  died  owning 
the  land,  and  by  her  last  wUl  and  testament 
which  was  probated  in  Phelps  county.  Mo., 
made  one  of  hee  children,  Lilly  E.  Clark, 
ezecatrix,  and  by  the  terms  of  said  will 
gave  to  the  said  Lilly  E.  Clark  the  right 
to  sell  and  dispose  of  the  land  whenever 
in  her  discretion  the  sale  would  be  for 
the  benefit  of  the  estate,  and  further  pro- 
vided that  the  said  Lilly  E.  Clark  was  to 
take  possession  of  said  land  and  manage  it 
161  S.W. 


until  in  her  discretion  It  ahoriia  be  aoM.  By 
another  clause  in  the  wiU  It  was  provided 
that  "Lilly  E.  Cla^  should  then  sell  and 
convey  said  land,  after  obtaining  the  consent 
of  her  brothers,  William  E.  Clark  and  George 
W.  Clark,  and  her  sister,  M.  Delia  Gay,  and 
of  the  husband  of  said  sister,  Frank  M.  Gay." 
In  August  1906,  Lilly  B.  Clark  did  seU  the 
land  to  B.  H.  Farman,  which  deed  was  re- 
corded in  Dent  county.  The  heirs,  as  a  mat- 
ter of  fact  had  all  filed  a  petition  in  the 
probate  court  of  Phelps  county  requesting  the 
sale  of  this  land  as  provided  In  the  will, 
which  written  request  was  on  file  in  the  office 
of  the  probate  court  of  Phelps  county,  but  a 
certified  copy  of  which  was  not  attached  to 
the  abstract  However,  quitclaim  deeds  had 
been  secured  from  all  the  heirs  of  Mary  S. 
Clark,  except  one.  After  the  deed  had  been 
executed  by  Lilly  E.  Clark,  the  executrix,  it 
was  discovered  that  by  mistake  of  the  scrive- 
ner the  land  had  been  mlsdescribed  in  the 
deed,  and  a  suit  was  brought  returnable  to 
the  November,  1910,  term  of  the  circuit  court 
of  Dent  county,  against  the  h^rs  of  Mary 
S.  Clark  to  correct  the  defect  in  the  number.? 
of  the  land,  and  a  decree  was  doly  rendered 
at  said  term  redtlng  in  full  all  the  facts  con- 
cerning the  execution  of  this  deed  of  the  ex- 
ecutrix and  reciting  the  consent  of  all  the 
hdrs  to  its  execution,  and  finding  that  said 
deed  conveyed  the  identical  land  in  contro- 
versy herein  and  other  land.  That  was  some 
16  months  prior  to  the  transaction  with 
which  we  are  concerned.  The  abstract  ex- 
hibited to  Walters  showed  quitclaim  deeds' 
from  all  the  heirs  except  William  EI  Clark. 
After  February  1,  1012,  upon  inquiry,  it  was 
discovered  that  in  1906  all  these  h^rs  had 
filed  the  petition  In  writing  in  the  probate 
court  of  Pheliw  county  asking  that  the  land 
be  sold.  The  other  objection  related  to  a 
deed  of  trust  which  William  E.  Clark  had 
given  at  one  time  to  one  Diehl',  of  Phelps 
county,  which  had  been  paid  oCT  by  Lilly  E. 
Clark,  the  executrix,  the  record  of  which  was 
yet  unsatisfied. 

PlalnttflTs  testimony  is  to  the  efTect  that 
Walters  was  ready,  willing,  and  able  to  pur- 
chase the  land  and  was  willing  to  allow  a 
reasonable  time  to  appellant  to  show  good 
title.  Defendant's  testimony  is  to  the  eCTect 
that  on  learning  of  the  two  defects,  Walters, 
the  proposed  purchaser,  on  February  1,  1912, 
the  day  the  parties  met  in  Salem  to  consum- 
mate the  deal,  refused  to  go  on  with  the 
trade  and  "would  make  it  under  no  drcnm- 
stances."  Much  of  the  record  is  taken  up  In 
an  attempt  to  show  bad  faith  on  the  part  of 
the  respondent  and  Walters;  that  Walters 
was  merely  a  "straw  purchaser";  and  that 
it  was  a  scheme  to  hold  appellant  for  the 
commission.  However,  the  evidence  on  this 
question  was  conffictlng,  and  the  fact  wheth- 
er Walters  was  a  bona  fide  purchaser,  ready 
and  able  to  buy  the  land,  was  determined 
by  the  jury. 

[1]  The  first  point  raised  by  appellant  that 
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hl8  i>eremptory  Instrnctlon  should  have  been 
glyen,  must  be  ruled  against  him  for  the 
reason  that  Walters  testified  he  was  ready, 
willing,  and  able  to  buy  the  land  on  Febru- 
ary 1,  1912,  or  within  a  reasonable  time 
thereafter,  and  that  at  any  time  within  30 
days  from  that  date  he  was  ready,  willing, 
and  able  to  buy  and  would  have  bought  the 
land  had  appellant  been  ready,  willing,  and 
able  to  give  a  merchantable  title  and  an  ab- 
stract showing  the  same.  While  there  is  evi- 
dence tending  to  show  that  Walters  had  only 
a  small  portion  of  the  purchase  price  with 
him,  this  would  not  be  conclusive  proof  that 
he  was  not  ready,  willing,  and  able  to  pur- 
chase, because  to  hold  otherwise  would  be  to 
say  that  Walters  must  have  had  at  least 
$4,400  with  him  at  the  time  in  order  to  meet 
the  requirements  of  "a  bona  fide  purchaser." 
His  showing  of  ability  to  raise  the  neces- 
sary fund  within  a  reasonable  time  was  suflS- 
dent  to  sustain  the  verdict,  the  effect  of 
which  was  that  be  was  able  to  pay.  As  to 
being  wllUng,  his  testimony  that  he  wanted 
the  place  for  the  price  named  and  paid  $10, 
that  he  went  to  the  farm  and  found  the  own- 
er and  by  agreement  met  him  the  next  morn- 
ing for  the  purpose  of  consummating  the 
deal,  and  In  a  way  examined  the  abstract,  is 
sufficient  to  take  the  question  of  his  willing- 
ness to  purchase  to  the  Jury.  It  Is  true  de- 
fendant testified  that  the  alleged  purchaser, 
when  shown  the  d^ects  in  the  abstract,  re- 
fused to  go  further  with  the  trade  and  re- 
fused to  give  defendant  any  time  within 
which  to  make  the  title  merchantable,  if  it 
was  not  already  so,  and  "said  he  didn't  want 
it  at  all;  said  he  wasn't  tying  up  no  money." 
Defendant  also  testified  that  he  then  said  to 
Walters:  "We  will  give  you —  Xou  put  up 
your  money  and  I  will  put  up  a  warranty 
deed  and  give  you  possession,  and,  not  only 
that,  I  will  guarantee  you  a  merchantable 
title  within'  30  days,  and  he  wouldn't  accept 
it  under  no  circumstances."  Thus  was  es- 
tabllehed  a  conflict  in  the  evidence,  on  the  one 
side  that  the  purchaser  produced  was  ready, 
willing,  and  able  to  purchase  on  February  1, 
1912,  or  within  30  days  from  that  time,  pro- 
vided a  merchantable  title  was  offered,  and 
that  none  was  offered,  and  on  the  other  that, 
when  certain  defects  in  the  record  title  were 
pointed  out,  the  alleged  purchaser  refused 
to  proceed  with  the  deal  and  would  consum- 
mate the  purchase  under  no  circumstances, 
although  appellant  was  offering  to  make  a 
warranty  deed  and  guarantee  a  merchantable 
title  within  30  days.  Such  conflict  existing, 
no  authorities  are  necessary  to  support  the 
proposition  that  the  Issue  was  rightly  put  to 
the  Jury. 

[2-4]  The  contract  between  appellant  and 
respondent  required  that  respondent  within 
one  year  procure  and  produce  a  purchaser 
ready,  willing,  and  able  to  buy  (that  Is  to 
say,  time  was  of  the  essence  of  their  con- 
tract); it  fixed  the  period  within  which 
there  must  be  produced  such  a  purchaser  as 


is  defined  by  law.  But  nowhere  In  tbe  ooa- 
tract  is  there  any  provision  requiring  the 
vendor  to  have  his  deed  ready  and  his  ab- 
stract prepared  showing  a  merchantable  title 
or  requiring  him  to  deliver  a  merchantable 
title  on  any  fixed  date.  If  appellant  as  a 
witness  is  to  be  believed,  because  his  ab- 
stract failed  in  two  partlculara  to  show  a 
merchantable  title,  the  alleged  purchaser  re- 
fused to  proceed  with  the  deal,  denying  ap- 
pellant a  reasonable  time  within  which  to 
correct  such  defects.  Where  no  specific  time 
is  fixed  In  the  contract  of  sale,  both  parties 
have  a  reasonable  time  within  which  to  pre- 
pare for  the  final  delivery  of  title  and  pay- 
ment of  the  purchase  price.  The  rule  that  a 
purchaser  produced  by  the  broker  must  be 
ready,  willing,  and  able  means  that  he  must 
be  ready,  willing,  and  able  to  carry  out  the 
purchase  within  a  reasonable  time;  and 
this  rule  applies  with  equal  force  to  the  ven- 
dor, both  as  to  his  duty  to  his  agent  and  to 
the  purdiaser.  Tbe  vendor  must,  in  the  ab- 
sence of  any  agreement  fixing  the  time,  be 
ready,  willing,  and  able  to  convey  the  title 
contracted  for  (1.  e.,  make  a  deed,  prepare, 
an  abstract,  and  correct  any  curable  defects 
therein  pointed  out  by  the  purchaser)  within 
a  reasonable  time;  what  would  be  a  reason- 
able time  depending  on  the  facts  of  each 
case.  Mastin  v.  Grimes,  88  Mo.  478 ;  39  Cya 
1326-1333. 

In  the  case  of  Lumaghl  v.  Abt,  126  Mo. 
App.  221,  loc.  dt  232,  103  S.  W.  104, 107,  the 
court,  in  discussing  this  question,  used  the 
following  language:  "Time  was  of  the  es- 
sence of  the  option  agreement  to  the  extent 
of  requiring  Abt  to  give  notice  by  December 
17th  of  his  election  to  take  tbe  land.  •  •  • 
Whether  it  was  of  the  essence  of  the  contract 
so  as  to  make  it  obligatory  on  Lumaghf  to 
convey  on  that  very  day  depends  on  the 
terms  of  tbe  instrument  and  the  circum- 
stances of  the  case."  Again  (126  Mo.  App. 
loc.  dt  233,  103  S.  W.  107):  "In  transactions 
like  this,  the  owner  of  the  land  need  not 
prepare  a  deed  for  delivery  until  he  is  noti- 
fied by  the  bolder  of  the  option  that  he  In- 
tends to  conclude  the  purchase.  Smith  & 
Flack's  Appeal,  69  Pa.  474.  Where  one  party 
is  required  by  tbe  terms  of  a  contract  to  do 
an  act  on  demand  or  on  the  performance  of 
some  act  by  the  other  party,  the  former  is 
allowed  a  reasonable  time  for  performance 
after  the  contingency  happens.  29  Am.  & 
Ung.  Ency.  Law  (2d  Ed.)  69 ;  Mason  v.  Payne, 
47  Mo.  517 ;  Wells  v.  Smith,  2  Edw.  Ch.  (N. 
Y.)  78;  McNamara  v.  Pengilly,  68  Minn. 
353  [69  N.  W.  1065] ;  Dunbar  v.  Stickler,  45 
Iowa,  385;  Gregory  v.  Christian,  42  Minn. 
304  [44  N.  W.  202,  18  Am.  St  Rep.  507]  ;  Rus- 
seU  V.  Copeland,  30  Me.  322." 

Under  his  contract  appellant  had  the  rl^t 
to  expect  that  any  purchaser  produced  with- 
in the  year  would  enter  into  such  a  contract 
as  would  give  him  a  reasonable  time  within 
which  to  convey  a  merchantable  titie  and  ac- 
company his  deed  with  an  abstract  showluK 
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a  merchantable  title;  and.  If  the  purchaser 
produced  was  unwlUing  to  take  on  such 
terms,  he  was  not  the  purchaser  contem- 
plated by  the  agreement  between  appellant 
and  respondent  No  time  being  fixed  In  the 
contract  for  the  conveyance  of  a  merchant- 
able title  accompanied  by  an  abstract  show- 
ing same,  a  reasonable  time  within  which 
to  perform  after  notice  to  appellant  that  a 
purchaser  was  found  was  Impliedly  given 
the  vendor,  and  he  had  the  right  to  expect 
tliat  the  purchaser  would  take  on  such  terms. 
Page  on  Contracts,  vol.  2,  {  1154;  Chunn  v. 
O'Neil  Lumber  C!o.,  158  S.  W.  94 ;  St  Clalt 
V.  Hellweg,  169  S.  W.  17.  Appellant  cor- 
rectly maintains  that,  under  the  law  as  an- 
nounced in  these  decisions,  the  trial  court 
erred  in  the  refusal  of  bis  Instruction  No. 
1  and  In'  the  giving,  of  its  own  motion,  of 
the  principal  instruction  in  the  case.  In- 
struction No.  1,  which  was  refused,  correctly 
declares  the  law  as  to  the  question  of  rea- 
sonable time.  The  latter  part  of  this  in- 
struction it  is  true,  placed  upon  appellant  a 
greater  burden  than  the  law  placed  upon 
him,  and  this  should  be  corrected  upon  re- 
trial. 

[5]  The  instruction  given  by  the  court  of 
Its  own  motion  contained,  among  others,  the 
following  paragraphs: 

"The  contract  is  dated  February  1,  1911, 
and  the  right  to  sell  under  the  contract  ex- 
tended for  a  period  of  12  months. 

"The  defendant  was  obligated  under  said 
contract  to  furnish  an  abstract  showing  a 
merchantable  title  to  the  land.  Now,  tf  with- 
in the  said  time  the  plaintiff  procured  a  pur- 
chaser who  was  ready,  able,  and  willing  to 
buy  the  land  upon  the  said  terms,  and  if  the 
sale  was  prevented  on  account  of  the  fact 
that  defendant  could  not  or  did  not  furnish 
such  abstract,  then  you  will  find  the  issues 
for  the  plaintiff  and  assess  his  damages  at 
whatever  sum  in  excess  of  $8,000  that  you 
may  find  from  the  evidence  that  such  pur- 
chaser agreed  to  and  was  willing  to  pay  for 
said  land." 

This  Instruction  dearly  required  the  de- 
fendant to  stand  prepared  at  any  time  a 
purchaser  was  produced  to  immediately  de- 
liver an  abstract  showing  a  merchantable 
title  or  answer  to  respondent  for  his  commis- 
sion. In  other  words,  this  instruction  re- 
quired defendant  to  have  his  abstract  ready 
on  February  1,  1912,  and  denied  him  a  rea- 
sonable time  within  which  to  perform,  to 
which  he  was  entitled  under  his  contract 
The  giving  of  this  instruction  and  the  re- 
fusal of  defendant's  instruction  No.  1  dear- 
ly mark  out  the  theory  on  which  the  trial 
court  put  the  case  to  the  jury;  i.  e.,  a  con- 
struction of  the  contract  between  plaintlfC 
and  defendant  making  time  of  the  essence 
In  requiring  the  defendant  to  be  ready  im- 
mediately on  the  production  of  a  purchaser. 

[6]  Error  is  assigned  In  the  action  of  the 
trial  court  in  excluding  the  decree  rendered 


at  the  November,  1910,  term  of  the  circuit 
court  of  Dent  county,  hereinbefore  mention- 
ed. The  record  before  us  does  not  show 
infirmity  in  this  decree.  It  contained  a 
ing  that  all  the  Clark  heirs  had  given  their 
consent  to  the  execution  of  the  deed  by  the 
executrix.  Although  it  is  true  there  was  no 
showing  that  the  decree  had  been  recorded, 
or  that  it  was  shown  by  the  abstract,  or  that 
respondent  knew  anything  about  it,  this  de- 
cree is  admissible  for  the  purpose  of  show- 
ing that  appellant  might  have  recorded  it 
and  had  his  abstract  show  It  within  a  rea- 
sonable time  after  February  1,  1912. 

It  follows  from  what  has  been  said  that 
the  judgment  should  be  reversed,  and  the 
cause  remanded. 

ROBERTSON,  P.  J.,  concurs  in  the  result 
STURGIS,  J.,  concurs. 


PERRY  T.  VAN  MATRE. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
11,  1913.) 

1.  Apfeai.  and   Ebbob   (I   699*)— Pbesenta- 
TioN  FOB  Review— I  NSTBucTiONB. 

Where  the  record  shows  that  instrnctions 
were  given  which  are  not  brought  ui>,  there  can 
be  no  reversal  for  error  in  instructions,  unless 
substantially  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2928-2930;  Dec.  Dig.  { 
699.*] 

2.  Appeai.  and  Ebbob  ({  1066*)— Habuuess 
EBBoa— I  nstbuctions. 

Where,  in  an  action  on  a  note  for  the  price 
of  a  jack,  plaintiff  admitted  an  express  warranty 
that  the  jack  was  sound  and  a  good  breeder,  an 
instruction  on  implied  warranty,  though  not 
warranted  by  the  evidence,  was  harmless,  and 
under  R.  S.  1909,  H  2082,  1850,  requiring  that- 
errors  not  injurious  be  disregarded,  was  not 
ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;    Dec.  Dig.  f  1066.*) 

3.  Appkal  and    Ebbob   (|   1032*)— Pbejudi- 
CIAX  Ebrob— Pbesumption. 

Where  appellant  complains  of  the  giving 
of  an  instruction,  he  must  show,  not  only  that 
it  was  erroneous,  but  that  it  was  prejudicial. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4047-4051;  Dec.  Dig.  § 
1032.*) 

4.  SAijis  (8  446*)  — Action  fob  Price  — In- 

BTBTJCnONS— EVIDENTIABT    MaTTEBS. 

Where,  in  an  action  on  a  note  given  for  a 
jack,  the  answer  alleged  breach  of  a  warranty 
that  the  animal  was  a  good  breeder  and  sound, 
and  pleaded  evidence  ot  the  details  of  the  un- 
healthy condition,  instructions  relative  to  the 
warranty  were  not  erroneous  for  failure  to  in- 
clude such  evidentiary  matters,  which  were  dis- 
puted, and  tell  the  ]ary  that  if  these  matters 
were  established,  the  animal  was  unhealthy. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  1309-1317;   Dec.  Dig.  §  446.*] 

5.  SAtKs  (S  446*)  — Action  fob  Pbicb  — In- 

STBOCTIONS — VaBIANCE. 

Where,  in  an  action  for  the  price  of  a 
jack,  defendant  testified  that  plaintiff  repre- 
sented the  jack  as  a  great  breeder,  it  was  not 
error  to  use  the  term  great  breeder"  in  an  in- 
struction on  the  warranty,  though  the  warranty 
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as  pleaded  In  the  answer  waa  that  the  jack  was 
a  "good  breeder  and  a  saie  foal-getter." 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  n  1309-1317;   Dec.  Dig.  {  446.*] 

6.  Salm  (I  279*)— Wabbantt  —  Conbtbuo- 
TioK— "Good  Breedek"— "Gbjeat  Bbkedbb." 

There  is  no  difference  between  a  warranty 
that  a  jack  is  a  "good  breeder"  and  a  war- 
ranty that  he  is  a  "great  breeder,"  except  pos- 
sibly in  degree ;  if  there  is  any  difference,  a 
great  breeder  would  be  a  more  than  ordina- 
rily  good  breeder. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  iS  783-792 ;   Dec  Dig.  {  279.*]    . 

7.  Salbs  (i  446*)— Action  fob  Pbics— Ook- 

IXICTIRO   InSTBOCTIONS. 

Where,  in  an  action  for  the  price  of  a  jack, 
the  warranty  set  up  in  the  answer  was  double, 
that  the  animal  was  sound  and  that  he  was 
a  good  breeder,  and  plaintiff  secared  an  in- 
struction predicated  upon  only  one-half  of  such 
warranty,  an  instruction  given  for  defendant, 
and  covering  the  entire  warranty,  was  not 
erroneous  as  conflicting  with  plaintiff's  instmc- 
tion;  it  being  no  objection  to  an  instruction, 
correct  in  itself,  that  it  conflicts  with  erroneous 
instructions. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1309-1317;  Dec.  Dig.  S  44e.»] 

8.  Sales  (|  44e»)  — Action  tob  Pbicb  — In- 

STBUCTIONS. 

Where,  in  an  action  for  the  price  of  a  jack, 
the  warranty  set  up  in  the  answer  was  double, 
an  instruction  which,  though  purporting  to  cov- 
er the  case  and  directing  a  finding,  covered  only 
one-half  of  such  warranty,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  1309-1317;    Dec.  Dig.  i  446.*] 

9.  Sales  (|  446*)— Action  iob  Pbice  — In- 
structions. 

In  an  action  for  the  price  of  a  jack,  an  in- 
struction to  find  for  defendant  if  plaintiff  war- 
ranted the  animal  to  be  sound  and  a  good  breed- 
er, and  ha  was  not  such,  was  not  erroneous  for 
failure  to  fix  any  time  at  or  within  which  the 
warranty  must  be  found  to  be  operative,  since 
the  jury  must  have  understood  from  the  lan- 
guage used  that  the  condition  must  have  exist- 
ed at  the  time  of  the  sale. 

{Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  11  1309-1317;    Dec.  Dig.  |  446.*] 

10.  PMADINO   (I  34*)  —  ANSWKB  —  CONSTBUO- 
TION— "DiBBABB." 

The  word  "disease,"  as  used  In  an  allega- 
tion of  the  answer  in  an  action  for  the  price  of 
a  jack,  that  the  jack  was  not  a  good  breeder 
and  sure  foal-getter  because  of  the  disease, 
meant  any  derangement  of  the  functions  or  al- 
teration of  the  structure  of  the  animal  organs, 
a  morbid  condition,  resulting  from  some  func- 
tional disturbance,  or  failure  of  physical  condi- 
tion which  tended  to  undermine  the  constita- 
tion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i§  5%,  66-74 ;    Dec.  Dig.  {  34.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2100,  2101 ;    vol.  8,  p.  7639.] 

11.  Saij»    (I    441*)  — Action    fob    Pbiob— 
Breach    of    Wabbanty  —  SumciENCT    of 

EVIDENCK. 

Evidence,  In  an  action  for  the  price  of  a 
jack,  wherein  the  defense  was  breach  of  a  war- 
ranty that  the  animal  was  sound  and  a  good 
breeder,  held  to  sustain  a  finding  that  the  ani- 
mal, on  the  date  of  sale  was  diseased,  and  there- 
by rendered  unfit  for  breeding  purposes. 

[Ed..  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  1277-1283 ;    Dec.  Dig.  |  441.*] 


12.  Sams  (|  284*)  — Action  fO»  Pbice  — 
Breach  of  Wabbanty— What  Oonstitctes. 

Where  an  animal  warranted  to  be  of  sound 
and  healthy  condition  has  within  it,  on  the  date 
of  the  sale,  the  seeds  of  disease  from  which  a 
condition  of  unfitness  develops,  there  is  a  breach 
of  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  11  80a-«06;    Dec.  Dig.l  284.*] 

13.  Appeal  and  Ebbob  (|  1050*)— Habuless 
Bbbob  —  Adiossion  of  CnutTLATivE  Evi- 
dence. 

The  admission  of  evidence  .as  to  a  matter 
concerning  which  another  witness  had  testified 
fully  without  objection,  if  erroneous,  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1068,  1069,  4lte-4167, 
4166;   Dec.  Dig.  |  1050.*] 

14.  Appeal  and  Ebbob  (|  1048*)— Habuless 
Ebbob— ExAiciNATioN  of  Witness. 

Error  in  overruling  an  objection  to  a  qaes- 
tion  is  harmless,  where  the  question  is  not  an- 
swered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4140-4145,  4151,  4158- 
4160;   Dec  Dig.  I  1048.*] 

Appeal  from  Clrcnlt  Court,  McDonald 
County;   Carr  McNatt,  Judge. 

Action  by  E.  N.  Perry  against  F.  M.  Van 
Matre.  From  judgment  for  plalntUf  for  less 
than  was  claimed,  plaintifl  appeals.  Af- 
firmed. 

J.  A.  Sturges,  of  PineviUe,  for  appellant 
O.  R.  Puckett,  of  PinevUle,  for  respondent 

FARRIN(QTON,  J.  Rube,  a  big  Kentucky 
Jackass,  Is  the  subject  of  tbis  action.  Rube 
died  before  the  litigation  commenced,  and 
knows  nothing  of  the  trouble  he  left  behind. 
An  alleged  warranty  concerning  what  be  was 
and  what  be  was  capable  of  doing  at  the  time 
he  was  sold  to  defendant  by  the  plaintiff  is 
presented  for  review.  The  petition  counts  on 
a  note  for  $1,000,  given  by  defendant  to  plain- 
tiff in  consideration  of  two  jacks.  Rube  and 
Frank,  on  which  note  with  Interest,  after  de- 
ducting credits,  there  was  alleged  to  be  due 
the  sum  of  $750.  Defendant  in  his  answer 
admitted  buying  the  jacks  and  executing  the 
note,  but  pleaded:  "That  said  jacks  were 
purchased  to  be  used  for  breeding  purposes, 
and  to  be  stood  by.  defendant  at  bis  farm  in 
this  county  and  to  be  let  to  service  of  mares 
on  custom  for  profit,  which  fact  was  well 
known  to  plaintiff  at  the  time;  that  plain- 
tiff, well  knowing  the  purpose  for  which  de- 
fendant wanted  said  jacks,  and  in  order  to 
induce  him  to  make  said  purchase,  represent- 
ed to  defendant  that  said  jacka  were  sound 
and  healthy,  and  the  larger  jack.  Rube,  was 
a  good  breeder  and  sure  foal-getter,  and  de- 
fendant, relying  on  piaintUTs  said  repre- 
sentations, was  induced  thereby  to  purchase 
said  jacks  and  execute  the  note  sued  on ;  that 
the  jack  Rube  was  unsound  and  unhealthy, 
was  not  a  good  breeder,  and  was  not  a  sure 
foal-getter ;  that  he  was  infected  by  a  secret 
malady  and  an  undeveloped  latent  disease  at 
the  time,  and  shortly  thereafter  his  legs  and 
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body  broke  ont  in  enormons  sores,  his  hair 
came  off  In  large  quantities,  he  refused  to 
eat,  and  continued  to  decline  from  the  date 
of  his  purchase  untU  the  month  of  October, 
1910,  when  he  died.  That  the  mares  served 
by  him  failed  to  get  with  foal,  and  he  was 
worthless  for  the  purpose  for  which  he  was 
purchased,  or  for  any  other  purpose.  That 
the  relative  value  of  the  Jack  BYank  doee  not 
exceed  $500  on  the  basis  of  the*  agreed  value 
of  $1,000  for  the  two  Jacks.  Wherefore  de- 
fendant says  that  after  deducting  the  credits 
indorsed  on  said  note,  he  Is  Indebted  to 
plaintiff  in  tlie  sum  of  167.55."  The  reply  is 
not  set  out  in  the  abstract,  but  it  is  stated 
that  the  reply  denied  each  and  every  allega- 
tion at  to  failure  of  contideratUm.  The  Jury 
returned  a  verdict  for  plaintiff  for  $67.55,  and 
the  case  is  here  on  Ills  appeaL 

Defendant's  testimony  as  to  the  warranty 
is  as  follows:  "He  represented  this  Jack  Rube 
as  a  great  breeder  and  a  sure  foal-getter  and 
sound  and  all  right  Q.  I  believe  you  said 
these  representations  as  to  his  being  a  good 
breeder  and  a  sound  animal  were  made  by 
Mr.  Ferry  before  you  bought  the  Jack?  A. 
Xes,  sir."  Plaintiff  as  a  witness  did  not  deny 
thlB.  Indeed,  there  Is  at  no  place  In  the  rec- 
ord a  denial  that  plaintiff  made  the  warranty 
set  up  in  defendant's  answer.  Plaintiff  pro- 
ceeded at  the  trial  on  the  theory  of  admitting 
the  making  of  the  oral  warrant?,  but  denying 
that  a  breach  had  occurred.  Plaintiff  and 
hie  witnesses  testified  that  the  Jack,  at  the 
time  of  the  sale  and  at  different  times  dur- 
ing the  year  1009  after  defendant  bought  him, 
was  fat,  in  good  flesh.  In  good  condition.  In 
good  life,  quick  to  serve,  appeared  healthy, 
and  had  no  scars  or  sores. 

As  appellant's  assignments  of  error  do  not 
require  a  detailed  review  of  the  evidence  in- 
troduced at  the  trial.  It  is  enough  to  say 
that  as  to  the  Jack's  condition  at  the  time  of 
the  sale,  and  for  some  months  thereafter,  the 
evidence  Is  in  irreconcilable  conflict  The 
purchase  occurred  at  plaintifCs  farm  in  Ar- 
kansas on  March  16,  1909,  and  the  Jack  died 
at  defendant's  fUm  in  Missouri  in  October, 
1910. 

As  It  will  be  necessary  to  refer  to  the  in- 
Btructlons  from  time  to  time  throughout  the 
opinion,  they  are  here  set  out 

The  court,  at  plalntifTs  request,  gave  this 
instruction:  "(1)  The  note  sued  on  in  this 
case  was  given  as  the  purchase  price  of  two 
Jacks  sold  by  the  plaintiff  to  the  defendant, 
and  defendant  seeks  to  avoid  the  payment  of 
the  balance  due  on  the  note  on  the  ground 
that  one  of  the  Jacks  was  diseased  at  the 
time  of  the  sale,  and  finally  died  of  such  dis- 
ease. You  are  therefore  instructed  that  it 
rests  on  the  defendant  to  prove  to  your  satis- 
&ctlon  by,  a  preponderance  of  the  evidence 
that  the  disease  from  which  the  Jack  died 
was  not  caused  by  the  acts  or  treatment  of 
him  by  the  defendant,  but  existed  at  the  time 
of  such  purchase  and  giving  of  said  note." 


The  court,  at  defendant's  request,  gare 
these  instructions: 

"(A)  The  court  Instructs  the  Jury  that  one 
who  sells  personal  property  to  be  used  for  a 
particular  purpose  impliedly  warrants  tliat 
it  is  reasonably  suitable  for  the  use  and  pur- 
pose for  which  it  is  sold  and  purchased; 
therefore,  if  the  Jury  believe  and  find  from 
the  evidence  in  this  case  that  the  note  sued 
on  was  given  for  the  purchase  of  two  Jacks, 
to  be  used  and  stood  for  breeding  purposes, 
and  to  be  let  to  service  to  mares  on  custom, 
and  that  the  use  and  purpose  for  which  de- 
fendant purchased  said  Jacks  was  known  to 
plaintiff  when  selling  the  same,  and  that  the 
Jack  Rube  was  worthless  for  the  purpose  for 
which  he  was  sold,  and  was  of  no  value  for 
any  other  purpose,  then  there  was  a  partial 
failure  of  consideration  for  said  note,  leav- 
ing the  Jack  Frank  as  the  only  consideration 
therefor,  and  your  verdict  should  be  In  favor 
of  the  plaintiff  for  the  balance  you  may  find 
due  on  the  Jack  Frank,  after  deducting  the 
credits  indorsed  on  said  note. 

"(B)  The  court  instructs  the  Jury  tliat  if 
you  find  and  believe  from  the  evidence  that 
the  note  sued  on  was  given  for  the  purchase 
price  of  two  Jacks,  and  that  the  plaintiff  then 
and  there  represented  and  stated  that  the 
jack  Rube  was  a  great  breeder  and  a  sure 
foal-getter,  sound,  and  healthy,  and  that  said 
Jack  was  sold  and  purchased  for  breeding 
purposes  for  hire;  and  if  you  further  find 
and  believe  from  the  testimony  that  the  said 
Jack  Bube  was  not  a  great  breeder  or  not 
a  sure  foal-getter,  or  that  he  was  not  sound 
and  healthy,  and  that  by  reason  of  any  or 
all  of  said  facts,  if  you  believe  them  to  be 
facts,  said  Jack  Rube  was  worthless  in  value 
for  breeding  purposes,  and  had  no  value  for 
any  other  purpose,  then  there  was  a  partial 
fallui^  of  consideration  for  said  note,  and 
your  verdict  should  be  in  favor  of  the  plain- 
tiff for  balance  you  may  find  to  be  due  hUn 
on  the  Jack  Frank,  after  deducting  the  cred- 
its on  said  note." 

[1]  It  appears  by  appellant's  motion  for  a 
new  trial  that  another  instruction,  C,  was 
given  for  the  defendant  but  it  is  not  set  out 
in  this  record.  Since  appellant  relies  almost 
entirely  on  error  in  the  InstructlonB  for  re- 
versal, he  should  have  brought  all  the  in- 
structions to  this  court  Guinn  v.  Boas,  31 
Mo.  App.  loc.  cit  134.  The  rule  was  long 
ago  announced  that:  "Where  a  record  dis- 
closes that  other  instructions  were  given, 
which  are  not  stated,  we  cannot  reverse  for 
the  giving  of  instructions  which  do  not  in- 
volve some  substantial  error  prejudicial  to 
the  appellant"  Haegele  v.  Western  Stove 
Co.,  29  Mo.  App.  loc.  cit  494;  Harris  v. 
Powell,  66  Mo.  App.  loc.  dt  26. 

[2]  Appellant  contends  that  since  respond- 
ent defended  by  alleging  an  express  war- 
ranty in  his  answer,  it  was  error  to  instruct 
on  an  implied  warranty,  as  was  done  by  in- 
struction A    The  plaintiff,  having  to  all  in- 
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tents  and  puri>oses  admitted  that  be  made 
the  warranty  alleged  in  defendant's  answer, 
to  wit,  that  the  jack  was  sound  and  healthy, 
a  good  breeder  and  sure  foal-getter,  could 
not  complain  of  an  instruction  on  sacta  war- 
ranty, for  example,  an  instruction  along  the 
line  followed  in  instruction  B.  The  undisput- 
ed evidence  is  that  defendant  bought  the  jack 
to  use  in  the  breeding  business,  and  that 
plaintitr  knew  this  fact,  and  that  a  jack 
worthless  for  breeding  purposes  is  entirely 
worthless  for  any  purpose.  It  Is  manifest 
that  the  express  warranty  alleged  and  proved 
was  no  greater  than  the  implied  warranty 
referred  to  in  instruction  A.  It  must  be  as- 
sumed that  the  jury  believed  the  express  war- 
ranty was  made,  since  the  plalntifC  did  not, 
by  pleading  or  proof,  deny  that  it  was  made, 
and  the  only  issuable  fact  for  the  jury's  de- 
termination was  whether  there  was  a  breach 
of  the  warranty.  Therefore,  although  an 
express  warranty  Is  said  to  exclude  an  im- 
plied warranty  as  to  matters  the  former  em- 
braces (Alvln  Fruit  &  Truck  Ass'n  v.  Hart- 
man,  146  Mo.  App.  loc.  dt  168,  123  S.  W. 
957),  and,  conceding  that  the  implied  war- 
ranty set  up  in  defendant's  Instruction  A  was 
fully  embraced  in  the  express  warranty  set 
up  in  defendant's  instruction  B,  and  that  the 
trial  court  erred  in  giving  instruction  A,  it 
Is  manifest  that  under  the  peculiar  drcnm- 
stances  of  this  case  the  error  was  nonprejudi- 
cial. Wherein  was  plaintiff  prejudiced  by 
the  jury  being  informed  that  the  law  Implied 
a  warranty  which  defendant  admitted  he  ex- 
pressly made?  We  are  required  by  statute 
(sections  2082  and  1850,  B.  8.  1909)  to  dis- 
regard such  errors  as  produce  no  injury. 
An  erroneous  Instruction  must  be  prejudicial 
in  order  to  warrant  a  reversal.  Bradford  v. 
Railroad,  136  Mo.  App.  loc.  dt  711,  119  S. 
W.  32. 

[3]  "Where  an  error  in  an  instruction  to 
a  jury  occurs  at  a  trial,  and  it  is  followed 
by  a  result  prejudicial  to  the  excepting  party 
(as,  (or  instance  in  this  case,  by  an  adverse 
verdict),  a  reviewing  court  cannot  properly 
consider  the  error  otherwise  than  as  a  cause 
contributing  to  that  result,  unless  the  exact 
bearing  it  has  had  thereon  can  be  discerned, 
and  is  found  to  have  been  harmless  to  the 
rights  of  the  complaining  party.  This  is  all 
that  is  meant  by  the  declaration  that  has 
occasionally  been  made  to  the  effect  that 
'error  is  presumptively  prejudicial.'"  Mor- 
ton V.  Heidom,  135  Mo.  loc.  dt.  617,  618,  37 
S.  W.  504.  The  burden  is  always  on  the  ap- 
pellant to  convince  the  court,  not  only  that 
error  was  committed  against  him,  but  that  it 
was  prejudicial.  Lower  v.  Coal  &  Mln.  Co., 
142  Mo.  App.  351,  126  S.  W.  987.  When  no 
injury  could  result  from  the  giving  of  an 
erroneons  instruction,  it  Is  no  cause  for  dis- 
torbing  the  judgment  Gray  v.  Mo.  R.  P.  Co., 
es  Mo.  loc.  dt  50;  Cordes  v.  Straszer,  8  Mo. 
Mpp.  61.  Upon  this  record  we  are  convinced 
that  the  substantial  rights  of  the  appellant 


were  in  no  way  prejudiced  by  the  giving  of 
instruction  A.  See  Haines  t.  Neece,  116  Mo. 
App.  499,  92  S.  W.  919. 

[4]  Appellant  contends  that  defendant's  in- 
structions do  not  conform  to  the  pleadings; 
that  defendant's  answer  went  into  detail  con- 
cerning an  alleged  disease ;  that  the  case  was 
tried  on  the  theory  that  the  jack  was  so 
diseased  and  died  therefrom ;  that  instruction 
A  entirely  ignores  any  disease;  and  that  In- 
struction B  merely  mentions  it  The  gist 
of  the  warranty  alleged  In  defendant's  an- 
swer is  that  the  jack  was  sound  and  healthy, 
a  good  breeder  and  sure  foal-getter.  In 
pleading  the  breach,  it  was  alleged  that  the 
jack  was  not  a  good  breeder  and  sure  foal- 
getter,  and  was  unsound  and  unhealthy,  go- 
ing on  to  set  out  the  details  concerning  the 
alleged  unhealthy  condition — merely  plead- 
ing evidence.  The  evidence  before  the  jury 
was  squarely  in  conflict  as  to  the  healthy  or 
unhealthy  condition  of  the  jack  at  the  time 
of  the  sale.  Does  appellant  ask  us  to  hold 
that  the  trial  court  should  have  lifted  bodily 
from  the  answer  the  evidentiary  facts  plead- 
ed— ^facts  -which  were  disputed — and  placed 
them  in  the  instruction  and  told  the  jury 
that  if  those  facts  were  established  to  their 
satisfaction,  the  animal  was  unhealthy? 
The  answer  to  this  contention  is  that  it  Is 
error  in  instructions  to  assume  facts  which 
are  in  issue.  CaldweU  v.  Stephens,  67  Mo. 
589. 

[6]  As  another  branch  of  this  contention 
It  la  pointed  out  that  the  answer  used  the 
term  "good  breeder,"  whereas  the  term  "great 
breeder"  Is  used  In  instruction  B.  The  war- 
ranty, as  pleaded,  was  that  the  jack  was  a 
"good  breeder  and  sure  foal-getter."  Defend- 
ant testified  that  plaintiff  represented  this 
Jack  as  a  great  breeder.  No  objecHon  wa» 
made.  See  Bird  &  Co.  v.  Gustln-Boyer  Sup- 
ply Co.,  123  Mo.  App.  36,  38,  99  S.  W.  775; 
LIddell  V.  Fisher,  48  Mo.  App.  449.  "The  role 
is  that  a  party  may,  during  a  trial,  object 
to  evidence  on  the  ground  that  it  is  irrelevant 
to  the  Issue,  or  he  may  raise  the  question  of 
variance  after  it  is  introduced,  but  if  he  does 
neither,  the  trial  court  has  the  right  to  in- 
struct on  the  evidence  as  Introduced."  Mitch- 
ell V.  Samford,  149  Mo.  App.  loc.  cit  77,  ISO 
S.  W.  99.  "If  a  variance  occurs  It  may  be 
either  material  or  immaterial.  If  imma- 
terial, the  trial  court,  in  the  exercise  of  its 
discretion,  may  dired  the  facts  to  be  found 
according  to  the  evidence,  or  order  an  im- 
mediate amendment  without  costs."  Hensler 
V.  Stix,  113  Mo.  App.  loc.  dt  175,  176,  88 
S.  W.  108.  In  the  case  at  bar,  under  the  au- 
thorities the  trial  court  pursued  the  proper 
course  in  the  instruction. 

[6]  Nor  is  there  any  difference  between  a 
good  breeder  and  a  great  breeder  except  pos- 
sibly in  degree;  if  there  Is  any  difference,  a 
great  breeder  would  be  a  more  than  ordi- 
narily good  breeder. 

[7]  It  la  Insisted  that  defendant's  instrac- 
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tion  B  la  In  conflict  with  plaintiff's  instruc- 
tion No.  1.  It  Is  obrloQS  that  the  latt»  does 
not  contain  all  the  elements  which  deferidant 
was  entitled  to  have  submitted  to  the  Jury. 
The  warranty  set  up  in  the  answer  was 
double:  (1)  That  the  jack  was  sonnd  and 
healthy;  (2)  that  the  jack  was  a  good  breed- 
er and  sure  foal-getter.  Merely  because 
plaintiff  was  successful  in  having  the  court 
give  an  Instruction  which  contained  but  half 
the  alleged  warranty  should  afford  no  ground 
for  a  contention  in  this  court  that  the  trial 
court,  by  giving  an  instruction  at  defend- 
ant's request  which  did  contain  both  branches 
of  the  alleged  warranty— that  is,  which  cov- 
ered the  whole  case — was  guilty  of  "giving 
conflicting  instructions."  The  converse  of 
this  situation  la  found  in  the  case  of  Kelley 
V.  United  Hys.  Co.,  163  Mo.  App.  114,  132  S. 
W.  269,  where  plalntifTs  instruction  covered 
the  whole  case,  while  defendant's  instruc- 
tions erroneously  stated  but  one  of  the  two 
elements  which  were  necessary  to  be  found 
before  defendant  would  be  relieved  of  lia- 
bility, so  that  the  Instructions  were  in  Irrec- 
oncilable conflict  The  defendant  prevailed, 
and  the  trial  court  granted  plaintiff  a  new 
trial  because  of  the  conflict  in  the  instruc- 
tions. In  upholding  this  action  of  the  trial 
court,  the  following  language  was  used  (at 
page  119  of  163  Mo.  App.,  at  page  270  of  132 
S.  W.):  "The  rule  requires  Instructions  to 
be  In  harmony  with  each  other,  and  If  It  ap- 
pears those  given  for  one  side  are  sound  in 
doctrine  and  those  for  the  other  are  conflict- 
ing therewith  as  to  grounds  of  recovery  or 
defense,  the  verdict  should  be  set  aside  if  It 
Is  in  favor  of  the  party  for  whom  the  erro- 
neous instruction  is  given,  unless,  it  be  in  a 
case  where  on  all  the  proof  it  appears  the 
verdict  is  for  the  right  party."  But  in  the 
case  at  bar,  the  verdict  was  not  in  favor  of 
the  party  for  whom  the  erroneous  instruction 
was  given.  However,  this  contention  is  clear- 
ly overruled  by  the  case  of  Moore  v.  St  Louis 
T.  Co.,  193  Mo.  411,  91  S.  W.  1060,  where 
it  Is  distinctly  held  that  it  is  no  objection 
to  an  instruction,  correct  in  Itself,  that  it 
conflicts  with  erroneous  Instructions. 

[J]  PlalntifTs  Instruction  was  clearly  erro- 
neous, for  an  instruction  which  purports  to 
cover  the  case  and  directs  a  finding  must  not 
omit  any  material  defense  within  the  just 
scope  of  the  pleadings  and  evidence.  Link  v. 
Wtesterman,  80  Mo.  App.  loc.  clt  596. 

[f]  Now  it  Is  contended  that  instruction  B 
is  not  a  correct  instruction,  but  is  erroneous 
in  that  it  did  not  fix  any  time  at  which  or 
within  which  the  alleged  warranty  must  be 
found  to  be  operative.  We  do  not  believe  the 
jury  was  misled  in  this  particular.  The  an- 
swer had  stated  that  the  warranty  was 
breached  at  the  time  the  sale  took  place,  and 
defendant  testified  that  the  conditions  com- 
plained of  existed  from  the  beginning.  The 
instruction  treats  of  an  alleged  warranty 
made  at  the  time  of  the  sale,  and  sets  forth 


the  elements  constituting  the  alleged  war- 
ranty— ^L  e.',  that  the  jack  was  sound  and 
healthy,  and  was  a  good  breeder  and  sure 
foal-getter — and  then  tells  the  jury  that  if 
they  believe  the  jack  was  not  sound  and 
healthy,  or  was  not  a  good  breeder  and  sure 
foal-getter,  etc.  We  do  not  think  this  was 
calculated  to  mislead  the  jury  in  this  case, 
but  that  the  jury,  as  reasonable  men,  would 
understand  that  the  condition  must  have  ex- 
isted at  the  time  of  the  sale,  and  not  have 
been  contracted  or  brought  about  months  or 
years  afterward.  See  Layson  v.  Wilson,  87 
Mo.  App.  636;  Hobart  t.  Young,  63  Yt  863, 
21  Aa  612,  12  L.  R.  A.  693,  696,  696. 

[10]  The  time  was  clearly  fixed  in  the  in- 
structions given  as  of  the  date  of  the  sale  and 
the  breach  went  to  the  latent  and  hidden 
disease.  Defendant  charged  there  was  a 
breach  of  the  warranty  that  the  jack  was 
sound  and  healthy  owing  to  the  diseased 
condition,  and  that  the  jack  was  not  a  good 
breeder  and  sure  foal-getter  because  of  the 
disease.  The  definition  of  "disease,"  as  given 
in  Cyc.  (volume  14,  p.  885)  is:  "Any  derange- 
ment of  the  functions  or  alteration  of  the 
structure  of  the  animal  organs ;  a  morbid  con- 
dUlon,  resulting  from  some  functional  dis- 
turbance or  failure  of  physical  condition 
which  tends  to  undermine  the  constitution." 

[11]  The  evidence  is  undisputed  that  at  the 
time  defendant  purchased  the  jack  there  was 
no  apparent  disease  or  symptom  from  which 
the  defendant  should  have  known  of  any 
latent  or  hidden  disease.  Where  an  express 
warranty  as  to  soundness  Is  made,  and  a 
breach  is  alleged  because  of  a  latent  defect 
or  a  latent  unsoundness,  it  becomes  a  ques- 
tion for  the  jury  to  determine  from  the  evi- 
dence whether  the  unsoundness  or  unhealthy 
condition  existed  at  the  time  of  the  sale.  In 
determining  this  question  they  will  of  course 
consider  the  evidence  of  the  plaintiff  that  the 
jack,  the  subject  of  the  warranty,  was  in 
good,  sound  condition,  and  a  good  breeder 
up  to  the  time  the  sale  was  made.  On  the 
other  hand,  they  will  consider  the  evidence 
of  the  defendant  showing  the  symptoms  as 
they  developed,  the  appearance  of  the  disease, 
and  the  unfitness  of  the  animal  for  breeding 
purposes.  The  defendant  swore  positively 
that  the  jack  would  eat  very  little  and  im- 
mediately began  to  decline  in  health  from  the 
date  of  sale  to  the  time  it  died.  Likewise, 
his  testimony  was  positive  that  among  49 
mares  served  by  this  jack  only  11  or  12  be- 
came in  foal,  and  that  the  average  jack  that 
is  a  great  breeder  and  sure  foal-getter  will 
foal  from  65  to  85  .per  cent  of  the  mares 
served.  His  evidence  tended  to  show  the 
condition  of  the  jack  as  soon  as  purchased, 
to  wit,  that  he  was  not  a  great  breeder  and 
sure  foal-getter;  that  he  immediately  began 
to  decline  in  weight  appeared  dispirited,  and 
gradually  declined  until  sores  came  and  he 
died,  and  this  was  evidence  from  which  the 
jury  had  a  right  to  draw  an  inference  that 
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the  jack  was  diseased,  or  tliat  this  condltton 
of  the  jack'exlsted  In  a  latent  or  hidden  form 
on  the  date  of  the  sale. 

[12]  If  the  seeds  of  disease  were  in  the 
animal  on  the  date  of  the  sale,  and  from 
that  condition  his  unfitness  developed,  the 
law  is  settled  that  the  warranty  of  sound 
and  healthy  condition  is  breached.  See  Wood- 
bnr7  V.  Bobbins,  10  Cush.  (Mass.)  620.  The 
evidence  that  the  Jack  refused  to  eat,  was 
dispirited,  and  was  not  a  great  breeder  and 
sure  foal-getter  was  enough  to  justify  the 
jury  in  finding  that  both  the  alleged  warran- 
ties were  breached,  without  having  to  go  fur- 
ther and  find  that  the  sores  caused  the  in- 
firmity, as  it  is  the  holding  of  many  courts 
that  a  warranty  of  soundness  or  healthy  con- 
dition'is  breached  by  a  temporary  ailment 
or  disease,  provided  the  temporary  ailment 
or  disease  renders  the  animal  unfit  for  the 
use  to  which  he  is  to  be  adapted.  See  Rob- 
erts v.  Jenkins,  21  N.  H.  116,  53  Am.  Dec. 
16.  In  Elton  t.  Brogden,  4  Camp.  281,  Lord 
EUenborough  said:  "I  have  always  held,  and 
now  hold,  that  a  warranty  of  soundness  is 
broken  if  the  animal,  at  the  time  of  the  sale, 
had  any  infirmity  upon  him  which  rendered 
him  less  fit  for  present  service."  It  is  held 
in  Kornegay  v.  White,  10  Ala.  255,  that' a 
warranty  of  soundness  covers  all  diseases 
which  afl^ect  the  value  of  the  things  sold, 
whether  temporary  or  permanent,  and  to  the 
same  effect  is  Schurtz  ▼.  Eleinmeyer,  36  Iowa, 
382. 

In  determining  questions  as  to  soundness 
on  a  cei*tain  date,  where  the  proof  is  that 
prior  to  that  date  the  animal  was  sound  and 
subsequent  to  that  date  he  was  unsound,  the 
only  way  to  proceed  la  for  the  jury  from 
these  facts  to  draw  an  inference  concerning 
the  condition  on  the  date  of  the  sale.  Such 
a  fact  cannot,  in  a  case  like  the  present, 
be  positively  and  actually  known.  A  finding 
must  necessarily  be  based  on  inference;  and, 
if  the  evidence  that  the  jack  was  healthy 
prior  to  a  certain  date  is  true,  and  it  should 
be  shown  that  be  was  not  a  great  breeder 
and  sure  foal-getter  immediately  after  the 
sale  on  said  date,  it  would  certainly  not  be 
an  unwarranted  inference  that  this  changed 
condition  was  brought  about  by  disease,  be- 
cause any  animal  that  is  shown  to  be  capa- 
ble of  procreating  its  species  necessarily  con- 
tinues capable  until  there  is  some  derange- 
ment of  the  functions  or  alteration  of  the 
structure  of  the  animal  organs,  which  is 
digeate.  The  testimony  of  the  defendant 
that  the  jack  was  thin  on  the  day  he  went 
to  get  it,  and  the  explanation  made  by 
plaintifTs  agent,  the  keeper,  that  the  jack 
was  thin  because  the  timothy  hay  bad  burn- 
ed, and  that  it  did  not  like  to  eat  prairie 
hay,  followed  by  the  testimony  of  defendant 
that  he  procured  timothy  hay  for  the  Jack 
after  taking  it  home,  and  that  it  refused  to 
eat  the  same  and  continued  to  lose  in  weight, 
would  certainly  be  some  evidence  that  the 


condition  of  unfitness  and  disease  existed 
<m  the  date  of  the  sale.  The  jury  liaving 
so  found  upon  suflBcient  evidence,  Its  verdict 
will  not  be  disturbed. 

[13]  Appellant  complains  of  error  in  the 
admission  of  testimony.  Defendant's  wit- 
ness, Jones,  had  stated  that  he  commenced 
working  for  defendant  in  March,  1910.  He 
was  then  asked  this  question:  "Try  and  de- 
scribe the  appearance  of  that  Jack  as  to 
whether  he  appeared  healthy  and  sound  or 
diseased  at  the  time  you  first  knew  him  in 
March,  1910."  He  answered:  "When  I  first 
commenced  working  there  he  had  sores  from 
his  knee  down."  No  objection  was  made. 
Then  the  witness  was  told  to  "describe  these 
sores  to  the  jury,"  whereupon  plaintiff  ob- 
jected "to  any  sores  that  come  there  a  year 
after  the  Jack  was  bought,"  which  was  over- 
ruled, and  plaintiff  excepted.  The  witness 
answered:  "Those  sores  were  there  when  I 
commenced  working  there,  and  they  became 
worse  during  the  season."  The  defendant, 
as  a  witness,  had  previously  testified  fully 
as  to  the  sores,  covering  the  time  witness 
Jones  testified  to,  and  no  objection  had  been 
made  by  the  plaintiff,  so  that  Jones'  testi- 
mony, at  which  the  objection  was  aimed, 
was,  at  most,  cumulative,  and,  even  though 
its  reception  could  be  said  to  be  erroneous, 
it  would  not  constitute  reversible  error. 
Powers  V.  Union  By.  Co.,  60  Mo.  App.  loc. 
dt  482. 

[14]  Appellant  presses  another  point  De- 
fendant's witness  Jones  was  asked  on  direct 
examination:  "Do  you  know  of  any  vet- 
erinary surgeon  who  treated  the  jack  dur- 
ing that  time?"  Plaintiff  objected,  stating 
grounds,  and  the  court  overruled  the  objec- 
tion, and  plaintiff  excepted.  However,  the 
contention  falls  down  by  reason  of  the  fact 
that  the  witness  did  not  answer  the  question, 
and  no  other  attempt  was  made  to  elicit  the 
Information  called  for  by  the  question  ob- 
jected to. 

Finding  no  reversible  error,  the  Judgment 
is  afllrmed. 

BOBERTSON,   P.   J.,  and  STUBGIS,  J, 

concur. 


MABQDEZ  V.  KOCH  et  aL 

(Springfield  Court  of  Appeals.    Missonri.    Dee. 

11,  1913.) 

1.  Mastkb  and  Servant  ({{  101,  102*)— Lia- 
bility OF  Masteb  —  "Beasonablt  Safe" 
Means. 

The  term  "reasonably  safe,"  within  the 
rule  requiring  an  employer  to  adopt  a  reason- 
ably safe  manner  of  doing  work,  means  safe  ac- 
cording to  the  usages,  and  habits,  and  ordinary 
risks  of  the  bnsiness,  and  employers  need  not 
adopt  a  better  or  less  dangerous  way. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  135,  171,  174,  17&-184, 
192 ;    Dec.  Dig.  iJ  101,  102.* 

For  other  definitions,  see  Words  and  Phtases, 
vol.  7,  p.  6985.] 
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2.  Mabtke  and  Szbtant  ({  293*)— Instbuo- 

TI0N8— CONFLICTINO   STATIUIENTS. 

An  inatruction,  in  an  action  for  the  deatli 
of  an  employ^  engaged  in  excavating  a  sewer 
trench  caused  by  an  explosion  of  dynamite, 
that,  when  an  employer  u  engaged  in  a  basi- 
ness  in  its  nature  dangerous,  and  a  casualty 
occurs  which  could  reasonably  have  been  fore- 
seen, and  the  employer  might  have  reasonably 
adopted  rules  rendering  the  place  reasonably 
safe,  and  would  probably  have  prevented  the 
casualty,  but  failed  to  do  so,  he  was  liable  to 
an  employs  injured  by  reason  of  the  failure, 
though  others  engaged  in  the  same  general  line 
of  business  might  not  have  adopted  any  such 
rules,  contained  inconsistent  statements,  for  the 
first  part  proceeds  on  the  theory  that,  if  the 
employer  could  reasonably  have  foreseen  the  ac- 
cident, and  might  have  reasonably  adopted  rules 
rendering  the  place  reasonably  safe,  but  failed 
to  do  ao,  be  was  liable,  while  the  latter  part  of 
the  instruction  eliminated  that  element  in  de- 
termining the  employer's  negligence. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  U48-U66,  11S8-U60; 
Dec.  Dig.  i  293.*] 

8.  Mastkb  aitd  Sesvart  (§  293*)— Ihjubt  to 
Skkvant— BviDENCB— iNSTBucnowa 

Where,  in  an  action  for  the  death  of  an 
employs  excavating  a  sever  trench,  caused  by 
an  explosion  of  dynamite,  plaintitF  introduced 
evidence  on  the  issue  of  the  usual  way  com- 
monly adopted  of  firing  shots  by  others  engaged 
in  the  same  kind  of  business,  an  instruction 
authorising  a  recovery  if  the  employer  failed  to 
adopt  a  system  that  would  render  the  place 
reasonably  safe,  though  others  engaged  in  the 
same  general  line  of  business  might  not  have 
adopted  any  such  system,  was  erroneous. 

[Ed.  Note.— For  other  caseiB,  see  Master  and 
Servant,  Cent  Dig.  {|  114&-1166,  1168-1160; 
Dec.  Dig.  S  293.*]      • 

4.  TbiAL    (S    252*)-4N8TBn(niORB— Abstbaci 
InSTBUCTJONS. 

An  instruction.  In  an  action  for  the  death 
of  an  employe,  authorising  a  recovery  on  the 
Jury  finding  that  the  employer  might  have  rea- 
sonably adopted  rules  rendering  the  place  rea- 
sonably safe,  was  abstract  for  failing  to  point 
out  one  or  more  systems  of  mles  which  under 
the  evidence  were  reasonably  safe  and  might 
have  been  adopted  to  prevent  the  injury,  and  to 
confine  the  jury   to   them  in  determining  the 

auestion   of  the  employer's   negligence,  within 
ke  issaes  made  by  the  pleadings. 
[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  505.  50e-612 ;   Dec.  Dig.  {  262.*] 

K.   TbIAL  (S  268*)— iRBTBUOnORB— RXQmCSTS— 

SuririoijcNCT. 

Where  the  court  gave  ten  instructions  re- 
quested by  an  employer  when  sued  for  the  neg- 
ligent death  of  an  employ^,  the  refusal  to  give 
seven  other  requested  instructions  was  not  er- 
roneoDs. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  646^  647;    Dec.  Dig.  {  258.*] 

6.  DxATH  (I   32*)  — Acnow   fob  Neglioxnt 
Death. 

A  widow  suing  for  the  negligent  death  of 
Iwr  husband,  leaving  surviving  children,  must 
Boe  for  herself  and  as  trustee  for  the  children, 
so  that  all  the  damages  may  be  recovered  in 
oniB  action, 

;E!d.  Note.— For  other  cases,  see  Death,  Gent 
-.  H  47,  48;   Dec  Dig.  f  32.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
D.  E.  Blair,  Judge. 

Action  by  Maria  Rodrlgues  Marquez 
against  V.  B.  Koch  and  another,  partners 
as  Koch  &   Kost     From   a   Judgment  for 


D^. 


plaintiff,  defendants  appeaL    Beversed  and 
remanded. 

Mercer  Arnold,  of  Joplln,  and  SUdmore  & 
Walker,  of  Columbus,  Kan.,  for  appellants. 
O.  A.  McNeill,  Chas.  Stephens,  and  E.  V.  Mc- 
Neill, all  of  Columbus,  Kan.,  and  Lee  Shep- 
herd and  I.  N.  Tbrelkeld,  both  of  Joplin,  for 
respondent 

ROBERTSON,  P.  J.  Action  for  death  of 
plalntlfTs  husband  by  wrongful  act  of  the 
defendant  Plaintiff  prevailed  below,  and 
the  defendants  have  appealed. 

The  petition  alleges  that  on  and  prior  to 
August  13,  1912,  the  defendants  were  ex- 
cavating in  Columbus,  Kan.,  preparatory  to 
the  construction  of  a  sewer,  and  that  the 
plaintiff's  husband,  Clemente  Marquez,  was 
killed  on  that  day  by  reason  of  an  unexpect- 
ed explosion  of  dynamite  In  the  ditch  where 
the  plaintiff's  husband  was  working;  that 
plaintiff  and  the  deceased  were  married 
about  two  years  prior  to  the  accident ;  that 
her  husband  died  Intestate,  and  without  is- 
sue, and  that  no  administrator,  executor,  or 
other  legal  representative  of  bis  estate  had 
been  appointed  at  any  place  or  time;  and 
that  "the  plaintiff  is  the  widow  and  next  of 
kin  of  the  deceased,"  and  that  any  sum  re- 
covered in  this  action  will  Inure  to  her  sole 
benefit  Then  follows  allegations  specifically 
describing  the  excavation,  and  that  after  the 
excavation  proceeded  a  short  depth  stone  and 
rock  were  encountered  that  could  not  be  re- 
moved without  blasting,  and  in  order  to  ac- 
complish that  end,  and  to  expedite  the  work, 
dynamite  was  used ;  "that  it  was  the  custom 
and  practice  of  said  defendants  to  insert  a 
large  number  of  pieces  or  sticks  of  dynamite 
in  said  holes  drilled  In  said  sewer  ditch; 
•  •  •  that  defendants  had  drilled  about 
30  or  40  such  holes,  *  *  *  and  had  in- 
serted in  each  of  the  same  a  large  number 
of  sticks  of  dynamite,  •  •  *  and  same 
bad  fuses  attached  thereto;  that  said  de- 
fendants caused  the  fuses  to  be  lighted  and 
the  dynamite  fired  for  the  purpose  of  shoot- 
ing on  and  discharging  the  same;  and  that 
on  said  13th  day  of  August,  1912,  one  of 
the  charges  so  placed  by  the  defendants  prior 
to  said  time  failed  to  explode  from  the  light- 
ed fuse,  and  failed  to  go  off,  and  the  said 
Clemente  Marquez  was  sent  by  the  defend- 
ants, with  other  employes,  to  the  said  ditch 
to  work  as  a  picker  and  shoveler,  and,  while 
striking  with  a  pidc  while  at  work  in  the 
line  of  bis  duty  as  such  employe  in  said 
ditch,  he  struck  said  undischarged  and  un- 
exploded  load  and  charge  of  said  dynamite, 
which  was  covered  up  and  concealed  by  dirt 
and  rock,  which  said  charge  exploded  with 
great  and  terrible  force  and  violence,"  there- 
by killing  the  plaintiff's  said  husband.  The 
petition  then  charges  the  negligence  of  the 
defendants  as  follows: 

"Plaintiff  alleges  and  avers  that  defend- 
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ants  were  gnllty  of  gross  carelessness  and 
.  negligence  in  that  they  failed  and  neglected 
to  keep,  maintain,  and  promulgate  a  reason- 
able code  of  rules,  plan,  or  system  whereby 
It  could,  with  reasonable  certainty,  ascertain 
whether  or  not  all  of  the  said  charges  of 
dynamite  so  placed  in  the  various  holes  as 
aforesaid  had  exploded  or  had  been  dis- 
charged, and  in  carelessly  and  negligently 
failing  and  neglecting  to  have  and  maintain 
a  proper  plan  or  system  of  Inspecting  the 
said  sewer  ditch  and  working  place  at  the 
point  where  said  charges  of  dynamite  had 
been  placed,  and  in  falling  to  use  any  rea- 
sonable means,  system,  or  method  for  the 
purpose  of  ascertaining  whether  or  not  all 
of  said  dangerous  and  explosive  charges  of 
dynamite  theretofore  placed  therein  had  been 
exploded,  and  said  shots  and  charges  of 
dynamite  were  so  placed,  arranged,  and  fired 
so  that  from  4  to  10  of  the  same  would  go 
off  at  once,  so  that  defendants  did  not  know 
and  could  not  tell  how  many  of  said  shots 
had  gone  off,  and  by  reason  of  such  careless- 
ness did  not  and  could  not  Inform  the  plain- 
tiff and  Its  employes,  and  they  could  not 
know  the  number  of  shots  that  had  gone  off 
or  the  number  that  had  failed  to  go,  and 
had  no  knowledge  or  means  of  knowledge 
thereof,  and  <Eaid  defendant  failed  and  neg- 
lected to  furnish  said  Olemente  Marquez  a 
reasonably  safe  place  In  which  to  work, 
which  failure  on  the  part  of  said  defendants 
caused  his  death  at  the  time  and  place  and 
in  the  manner  and  by  the  means  aforesaid, 
all  of  which  facts  were  to  defendants  well 
known,  or  with  the  use  of  reasonable  care 
would  have  been  known,  and  to  plaintiff's 
damage  In  the  sum  of  $10,000." 

The  petition  alleges  that  two  sections  of 
the  1909  General  Statutes  of  Kansas  were, 
at  the  time  of  the  accident,  and  are  now, 
in  force  in  said  state,  as  follows : 

"Sec.  6014.  Action  for  Death  by  Wrongful 
Act — Limitations— Damages.  419.  When  the" 
death  of  one  is  caused  by  the  wrongful  act 
or  omission  of  another,  the  personal  repre- 
sentative of  the  former  may  maintain  an  ac- 
tion therefor  against  the  latter,  If  the  former 
might  have  maintained  an  action  had  he 
lived,  against  the  latter  for  an  injury  for 
the  same  act  or  omission.  The  action  'must 
be  commenced  within  two  years.  The  dam- 
ages cannot  exceed  ten  thousand  dollars,  and 
must  Inure  to  the  exclusive  benefit  of  the 
widow  and  children,  If  any,  or  next  of  kin, 
to  be  distributed  in  the  same  manner  as  per- 
sonal property  of  the  deceased. 

"Sec.  6015.  When  Action  may  be  Brought 
by  Widow  or  Next  of  Kin.  420.  That  in  all 
cases  where  the  residence  of  the  party  whose 
death  has  been  or  hereafter  shall  be  caused 
as  set  forth  in  the  next  preceding  section  Is 
or  has  been  at  the  time  of  his  death  in  any 
other  state  or  territory,  or  when,  being  a 
resident  of  this  state,  no  personal  representa- 
tive is  or  has  been  appointed,  the  action  pro- 
vided in  said  section  may  b«  brought  by  the 


widow,  or  where  there  is  no  widow,  by  the 
next  of  kin  of  such  deceased." 

Code  Civ.  Proc.  U  419,  420. 

The  defendants'  answer  contained  a  gener- 
al denial  and  the  usual  pleas  of  contributory 
negligence,  assumption  of  risk,  and  the  ex- 
istence in  Kansas  of  the  common  law  appli- 
cable thereto.  Plaintiff  filed  a  general  reply 
to  the  defendants'  answer. 

The  deceased  was  24  years  of  age  and 
about  one  year  older  than  his  wife  at  the 
time  of  his  death. 

There  were  from  25  to  40  men  working  on 
the  ditch,  divided  into  what  were  called  the 
drill  gang,  shot  flrers,  and  shovelers.  The 
drill  gang  was  in  charge  of  a  superintendent 
or  foreman  by  the  name  of  Bomhoff;  George 
Rich  was  foreman  of  the  shovelers;  and  a 
colored  man  was  the  shot  firer,  though  he 
was  sometimes  assisted  by  Bomhoff  and 
others.  It  was  the  custom  to  drUl  the  holes 
for  the  dynamite  2^  or  3  feet  deep  and 
about  the  same  distance  apart  in  the  bottom 
and  center  of  the  ditch,  and  to  load  60  or  60 
of  these  holes  with  from  2  to  3^  sticks  of 
dynamite.  For  each  hole  the  fuse  was  cut 
the  same  length,  and  extended  about  6  inches 
above  the  ground  preparatory  to  firing.  The 
fuse  lighter  and  one  other  person  generally 
commenced  in  the  center  of  the  ditch  and 
worked  towards  each  end  when  lighting  the 
fuses,  which  re<lulred  about  two  minutes. 
After  the  explosions  occurred,  the  shot  firer 
and  one  or  both  of  the  foremen  would  walk 
along  the  bank  of  the  ditch,  and  undertake  to 
ascertain  from  the  appearance  of  the  fuses 
and  the  ground  whether  all  the  shots  had 
exploded.  Defendants'  testimony  was  that 
the  usual  examination  was  made  after  this 
particular  shot;  but  there  is  a  conflict  in 
their  testimony,  and  that  of  plaintiff's  testi- 
mony as  to  when  the  string  of  shots  in  which 
was  this  unexploded  one  was  fired.  Plaintiff's 
testimony  tended  to  prove  that  they  were 
fired  at  the  noon  hour.  Just  after  the  men 
had  gone  off  of  the  work,  on  the  day  on  which 
the  accident  occurred,  and  that  upon  going 
to  work  after  noon  the  foreman  of  the  shov- 
elers' gang  ordered  them  to  proceed  into  the 
ditch  and  go  to  work. 

Plaintiff  offered  testimony  tending  to  prove 
that  the  usual  method  adopted  and  employed 
by  others  engaged  in  the  same  line  of  busi- 
ness and  using  explosives  of  this  character  in 
this  kind  of  work  was  to  cut  the  fuse  into 
different  lengths,  causing  the  shots  to  explode 
at  different  intervals,  so  that  it  could  be 
ascertained  when  all  of  the  shots  had  ex- 
ploded. In  behalf  of  the  defendants  the  tes- 
timony tended  to  prove  that  such  a  method 
would  not  accomplish  the  end  contended  for  by 
plaintiff,  because  different  pieces  of  fuse  burn- 
ed at  a  different  rate,  and  that  the  adoption  of 
that  method  would  not  enable  them  to  ascer- 
tain when  all  of  the  shots  had  been  fired,  or 
to  distinguish  the  shots,  and  for  the  further 
reason  that  often  one  shot  would  explode 
another;    also,   that  the  method  they   had 
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adopted  was  the  xisnal  and  customary  metbod 
adopted  by  all  those  engaged  In  the  same  line 
and  character  of  work  which  they  were  doing 
when  plalntUTs  husband  was  killed. 

At  the  time  plalntHTs  husband  was  killed 
he  was  nslng  what  is  called  a  mattock,  and 
the  defendants'  testimony  tended  to  prove 
that  they  were  not  expected  to  nse  this  tool 
nor  a  pick  for  the  purpose  of  loosening  the 
solid  ground  or  rock,  but  that  the  shorelers 
were  placed  in  the  ditch  solely  for  the  pur- 
pose of  shoveling  out  the  loose  dirt  On  the 
other  hand,  plaintiff's  testimony  tends  to 
prove  that  the  employes  uniformly  used  both 
of  these  tools  at  their  own  pleasure  for  dig- 
ging in  the  solid  earth.  Defendants  intro- 
duced testimony  to  the  efFect  that  the  em- 
ployes had  strict  orders  not  to  use  these  tools 
in  the  manner  aforesaid;  but  there  is  abun- 
dant testimony  tending  to  prove  that  no  such 
orders  were  ever  sought  to  be  enforced. 

There  is  no  testimony  tending  to  prove 
that  the  deceased  left  surviving  him  no 
chlldr^. 

At  the  conclusion  of  the  testimony  the 
court,  after  giving  instruction  No.  1  in  behalf 
of  plaintiff  upon  the  whole  case  following  the 
charges  of  the  petition,  and  instruction  No. 
2,  defining  ordinary  care  and  negligence,  gave 
instruction  No.  3  in  behalf  of  plaintiff  as  fol- 
lows: "Ton  are  Instructed  that,  when  an 
employer  of  servants  Is  engaged  in  a  business 
that  is  in  its  nature  and  character  hazardous 
and  dangerous,  a  casualty  occurs  which  could 
reasonably  have  been  foreseen,  and  such 
employer  or  master  might  have  reasonably 
adopted  and  promulgated  a  plan  or  system  of 
rules  that  would  have  rendered  the  place 
reasonably  safe^  and  would  probably  have 
prevented  the  casualty,  but  such  master  or 
employer  fails  and  neglects  to  so  adopt  such 
plan  or  system  of  rules,  he  would  be  liable, 
to  a  servant  or  another  injured  or  damaged 
by  reason  of  such  neglect  or  failure,  if  it  was 
the  proximate  cause  of  the  injury,  and  that 
notwithstanding  the  fact  that  others  engaged 
in  the  same  general  line  of  business  may  not 
have  adopted  any  such  plan  or  system  of 
rules." 

The  instructions  in  behalf  of  the  defend- 
ants covered:  (A)  The  theory  of  a  mere  ac- 
cident; (B)  assumption  of  the  risk;  (C)  hid- 
den or  Improbable  dangers;  (D)  that  defend- 
ants were  not  Insurers  of  the  safety,  but 
only  required  to  exercise  ordinary  care;  (E) 
that  negligence  is  never  presumed,  and  that 
the  fact  of  the  explosion  alone  did  not  raise 
the  presumption  of  negligence;  (F)  that,  if 
orders  were  given  not  to  dig  or  pick  in  the 
solid  ground,  or  to  use  a  pick  or  mattock  in 
the  loose  rock,  or  to  use  a  pick  or  mattock 
about  or  near  unexploded  shots,  it  was  the 
duty  of  plaintiff's  husband  to  obey  such  in- 
structions, and,  if  his  death  was  caused  by 
reason  of  his  failure  in  that  respect,  the 
verdict  should  be  for  the  defendants;  (G)  if 
the  deceased  was  given  orders  not  to  use  the 
mattock  or  pick  in  the  sewer  ditch,  and  vio- 


lated such  orders,  and  was  injured  as  a  re- 
sult thereof,  the  plaintiff  could  not  recover. 

Instruction  H'  was  given  at  the  request  of 
the  defendants,  reading  as  follows:  "Tou  are 
instructed  that,  if  you  find  from  the  evidence 
that  after  the  firing  of  the  round  of  shots, 
preceding  the  explosion  which  caused  the 
death  of  deceased,  which  were  fired  in  the 
trench  where  deceased  was  engaged  to  work, 
and  before  the  explosion  that  killed  deceased 
occurred,  the  defendants  had  Inspected  said 
trench  with  reasonable  care  to  determine 
whether  or  not  any  shots  had  misfired  in 
order  to  remove  the  same,  or  guard  against 
injury  from  the  same,  if  any  remained  unex- 
ploded, and  that  such  inspection  was  the 
usual  and  ordinary  manner  employed  by  per^ 
sons  of  ordinary  prudence  engaged  in  that 
line  of  business  to  determine  the  presence  of 
unexploded  shots,  then  the  defendants  are 
not  liable  to  the  plaintiff  for  the  death  of 
deceased,  even  though  such  inspection  failed 
to  reveal  the  presence  of  an  unexploded  shot, 
which  afterwards  exploded,  and  caused  the 
death  of  the  deceased." 

Instruction  I  is  on  the  question  of  the  cred- 
ibility of  the  witnesses. 

The  defendants  requested  the  court  to  give 
instructions  numbered  from  J  to  P,  inclu- 
sive, which  were  refused. 

[1,  2]  Instruction  No.  3  given  in  behalf  of 
the  plaintiff  and  instruction  H  given  in  be- 
half of  the  defendants  are  alleged  by  appel- 
lants to  be  in  conflict,  and  so  we  think  they 
are,  and  that  Ko.  3  contains  inconsistencies 
within  Itself;  the  latter  part  of  it  being  in 
conflict  with  the  first  part  thereof.  The  rule 
in  this  state  is  that:  "In  regard  to  the 
•  •  •  nature  of  the  mode  of  the  perform- 
ance of  any  work,  'reasonably  safe'  means 
safe  according  to  the  usages,  and  habits, 
and  ordinary  risks  of  the  business.  »  •  ♦ 
No  man  is  held  by  the  law  to  a  higher  degree 
of  skill  than  a  fair  average  of  his  profession 
or  trade,  and  the  standard  of  due  care  is  the 
conduct  of  the  average  prudent  man.  The 
test  of  negligence  in  employers  is  the  same, 
and,  however  strongly  they  may  be  convinced 
that  there  is  a  better  or  less  dangerous  way, 
no  jury  can  be  permitted  to  say  that  the 
usual  and  ordinary  way  commonly  adopted 
by  those  in  the  same  business  is  a  negligent 
way  for  which  liability  shall  be  imposed." 
Coin  V.  Lounge  Ck).,  222  Mo.  488,  506,  121  S. 
W.  1,  25  L.  K.  A.  (N.  S.)  1179,  17  Ann.  Cas. 
888. 

The  first  portion  of  instruction  No.  3  pro- 
ceeds on  the  theory  that,  if  defendants  could 
reasonably  have  foreseen  the  accident  which 
happened,  and  might  have  reasonably  adopt- 
ed and  promulgated  rules  that  would  have 
rendered  the  place  reasonably  safe,  but  fail- 
ed in  that  regard,  then  they  were  liable. 
"Reasonably"  as  used  in  this  instruction  is 
a  relative  term  to  be  determined  by  the  facts 
and  circumstances  in  this  particular  case, 
and  one  of  the  tests,  as  repeatedly  laid  down 
by  the  Supreme  Court  of  this  state  and  as 
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above  qnoted,  to  determine  when  an  employ- 
er has  ezerdsed  reasonable  judgment  is  by 
the  standard  of  what  is  usual  and  ordinary 
In  the  same  line  of  business.  For  the  Jury 
to.  determine  whether  the  defendants  could 
reasonably  have  foreseen  the  dangers,  and 
have  reasonably  adopted  rules  that  would 
have  prevented  the  injury  complained  of, 
they  had  a  right  to  determine  that  fact  by 
taking  into  consideration  what  was  usually 
and  ordinarily  done  by  those  engaged  In  the 
same  line  of  business.  This  is  a  role  that 
adjusts  itself  to  all  lines  and  character  of 
boslnesBes,  however  free  from  danger  or 
fraught  with  hazards.  The  rule  does  not 
tend  to  discourage  progress  or  Improvements, 
because  the  man  who  adopts  a  better  method 
than  others  engaged  in  the  same  Une  of 
business  could  not  under  that  test  be  held 
to  be  guilty  of  negligence,  nor  can  the  rule 
be  made  more  than  evidential  to  be  consid- 
ered by  the  jury  in  each  given  case.  Brunke 
v.  Telephone  Co.,  115  Mo.  App.  36,  39,  90  S. 
W.  753.  The  latter  part  of  instruction  No. 
3  eliminates  the  very  elements  which  the 
jury  bad  a  right  to  consider  in  arriving  at 
their  conclusion  under  the  first  proposition 
therein  contained. 

[3]  Not  only  is  Instruction  No.  3  erroneous 
for  the  reasons  above  noted,  but  for  the  ad- 
ditional reason  that  the  plaintiff  voluntarily 
introduced  testimony  to  a  considerable  ex- 
tent on  the  question  of  the  usual  and  ordi- 
nary way  commonly  adopted  for  firing  shots 
by  others  engaged  in  the  same  kind  of  busi- 
ness as  defendants,  and,  even  though  the 
closing  portion  of  instruction  No.  3  might  be 
good  law  under  ordinary  circumstances,  it 
was  error  to  give  it  in  this  case,  as  that  Is- 
sue was  invited  and  invoked  as  a  test  by  the 
plalntifF  to  convict  the  defendants  of  negli- 
gence, and  met  by  the  defendants  with  testi- 
mony to  the  contrary. 

[4]  Instruction  No.  8  Is  also  too  abstract 
and  general  to  furnish  a  proper  guide  to  the 
jury.  The  jury  should  not  be  left  to  specu- 
late as  to  what  plans  or  system  of  rules 
might  be  adopted  so  as  to  make  the  work  rea- 
sonably safe;  but  the  instruction  should 
point  out  the  one  or  more  safe  plans  or  sys- 
tem of  rules,  if  any,  which  the  evidence  tends 
to  show  were  reasonably  safe,  and  which 
might  have  been  adopted  to  prevent  the  In- 
jury, and  confine  the  jury  to  a  consideration 
of  such  designated  plans  or  system  of  rules 
in  determining  defendants'  negligence,  and 
to  such  as  come  within  the  Issues  made  by 
the  pleadings. 

[E]  The  defendants  complain  of  the  refusal 
of  the  court  to  give  seven  instructions  re- 
quested by  them;  but,  as  the  court  did  give 
ten  instructions  in  their  behalf,  we  are  of 
the  opinion  that  they  are  not  entitled  to  fur- 
ther consideration  on  the  subject  of  instruc- 
tions, if  they  were  not  able  to  incorporate  in 
that  number  of  instructions  given  the  vari- 


ous matters  they  desired  to  have  called  to 
the  special  attention  of  the  jury. 

[I]  It  has  been  noted  that  this  suit  Is  by 
the  widow  as  an  Individual,  and  that  the  pe- 
tition herein  alleges  that  the  deceased  left 
no  children ;  that  plaintiff  is  his  widow,  and 
all  damages  recovered  will  inure  to  her;  tbat 
no  personal  representative  of  the  estate  has 
been  appointed.  These  allegations  were  all 
proven  except  as  to  there  being  no  children. 
Much  is  said  by  counsel  In  their  briefs  and 
argument  as  to  the  right  of  the  widow  as  an 
Individual,  and  especially  when  claiming  as 
her  own  all  damages  to  be  recovered,  to 
maintain  this  suit  In  the  absence  of  proof 
that  there  are  no  children.  It  Is  evident 
that,  If  there  are  surviving  diildren,  the  dam- 
ages Should  be  all  recovered  in  one  action 
for  the  benefit  of  both  such  widow  and  chil- 
dren. 

No  case  dted  from  Kansas  or  Oklahoma 
which  has  a  similar  statute  is  In  point  We 
are  reluctant  to  construe  a  statute  of  a  sister 
state  except  when  necessary,  preferring  to 
leave  that  to  the  courts  of  such  state.  We 
think  It  unnecessary  in  this  case  for  us  to 
express  any  opinion  on  the  Kansas  statute. 
The  failure  to  make  proof  in  this  case  that 
there  were  no  children  seems  to  have  been 
an  oversight  on  the  part  of  the  plaintiff. 
Should  the  case  be  retried,  this  proof  will 
likely  be  made.  Should  it  be  shown  that 
there  are  surviving  children,  the  plaintiff 
can  obviate  all  objections  upon  this  subject 
by  amending  her  petition  so  as  to  sue  for 
herself  and  as  trustee  for  such  children. 

The  Instruction  on  the  measure  of  dam- 
ages is  based  on  the  theory  that  there  are 
no  children,  and  that  the  plaintiff  is  entitled 
to  all  damages  recovered.  This  is  unobjec- 
tionable should  the  proof  show  such  to  be 
the  fact,  and  can  be  modified  on  a  retrial  If 
the  proof  shows  otherwise. 

We  have  examined  all  of  the  other  points 
insisted  upon  by  the  appellants,  and  consider 
that  their  Importance  does  not  justify  further 
consideration. 

The  errors  above  noted  In  the  instructions 
necessitate  a  reversal  of  the  judgment,  whlcb 
is  accordingly  reversed,  and  the  cause  re- 
manded. 

STUROIS  and  FARRINOTON,  JJ.,  concur. 


BANGB  V.  SUPREME  COUNCIIi  MBGION 
OP   HONOR   OF  MISSOUBL 

(St  Louis  Court  of  Appeals.     MissonrL     De& 
2,  1918.) 

1.  iNstiBAKCB  (I  819»)— Life  IifSimAiTCB— Ac- 
tions—Bttkden  OF  Proof. 

In  an  action  on  a  benefit  certificate,  proof 
by  the  beneficiary  of  the  death  of  the  insured, 
coupled  with  the  introduction  in  evidence  of  the 
certificate,  makes  out  a  prima  facie  case,  cast- 
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ing  on  the  defendant  the  burden  of  establishing 
its  defense. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  |§  2006,  2007 ;    Dec,  Dig.  i  819.*] 

2.  INSUBANCE  (5  751*)— MtJTOAI,  Benetii  In- 
SUEXNCB— NOTICK  OF   CONTMBUTIONS. 

Where  the  by-laws  of  a  mutual  benefit  as- 
sociation required  notice  of  contributions  called 
to  be  mailed  to  the  member  at  his  regular  ad- 
dress, the  mailing  of  soch  notices  was  a  condi- 
tion precedent  to  the  right  of  the  association  to 
declare  a  forfeiture  of  the  member's  right  to 
participate  in  death  benefits. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  IS  1897-1902;   Dec.  Dig.  |  761.*] 

3.  Iksttbawce  (S  756»)— Mutuai.  Bkitefit  Ab- 
bociation— sttspenbion. 

Where  the  by-laws  of  a  mutual  benefit  as- 
sociation vested  a  discretion  in  the  council 
whether  to  assume  the  burden  of  paying  con- 
tributions for  a  member,  and  it  was  the  custom 
to  defer  action  thereon  to  the  next  meeting,  the 
provisions  for  forfeiture  of  the  member's  rights 
for  nonpayment  of  contributions  are  not  self- 
executing,  and  the  suspension,  if  made,  is  neces- 
sarily deferred,  even  though  notice  is  given,  un- 
til the  action  of  the  council  is  had  and  the 
member  is  declared  suspended. 

[Ed.  Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  H  1917,  1918 ;    Dec  Dig.  {  756.  •] 

4.  Insckance  (§  751*)— Mutual  Benefit  Iw- 
bubanci>-notices. 

Parties  to  an  insurance  contract  may 
agree  that  the  mailing  of  notices  for  contribu- 
tions shall  be  notice  to  the  member. 

[Ed.   Note. — For   other   cases,  see  Insurance, 
Cent  Dig.  SS  1897-1902 ;    Dec.  Dig.  {  751.»] 

6.  Insubancb  (8  826*)— MtrruAL  Benefit  In- 
SUBANCE— Actions— JUEY  Question. 

In  an  action  on  a  benefit  certificate,  the 

Sinestion  of  the  insured's  regular  address  luid 
or  die  Jury. 

[Ed.  Note. — For  other  cases,  nee  Insurance. 
Cent  Dig.  g  2009;   Dec.  Dig.  $  825.*] 

6.  Irbusance  (I  756*)— Mutual  Benefit  In- 
8UBANCB— Notices. 

Where  the  by-laws  of  a  mutual  benefit  in- 
surance association  required  the  mailing  to  the 
members  of  notices  of  calls  for  assessment  and 
of  suspensions  for  nonpayment,  and  a  member 
had  30  days  after  suspension  in  which  to  rein- 
state himself  by  payment,  proof  of  actual  re- 
ceipt of  the  notice  in  time  for  the  member  to 
have  exercised  his  rights  is  necessary  to  sustain 
a  suspension,  where  they  were  not  mailed  to 
his  regular  address. 

[Ei.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1917.  1918:   Dec.  Dig.  S  756.»1 

7.  Insubance  {$  766»)— Mutual  Bbrkfit  In- 
subanob— notioxb.' 

For  the  notice  of  suspension  to  conclude  a 
forfeiture  against  a  member  of  an  insurance 
Older,  the  notice  must  be  an  official  one. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1917,  1918 ;   Dec  Dig.  §  766.*] 

8.  Insurance  (S  756*)- Mutual  Bknkitt  In- 
BUKARCE— "Regulab  Address." 

The  question  of  the  regular  address  of  a 
member  of  an  insurance  order  is  not  identical 
with  that  of  domicile,  which  depends  on  inten- 
tion ;  the  expression,  "regular  address,"  merely 
referring  to  the  place  where  the  member  would 
foe  likely  to  get  his  mail. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1917,  1918;   Dec.  Dig.  S  756.*] 
*.  InsuRANOK  (I  757*)— Mutual  Benefi*  Ab- 

bociations— Susfension- Acquiescence. 
Where  a  member  of  an  insurance  order  ac- 
quiesced   in    a   suspension,    his    beneficiary    is 


bound   by  such  acquiescence,   even   though  the 
suspension  was  not  legal. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  S  1919;  Dec  Dig.  S  757.»J 
10.  Insurance    (|    756*)— Mutual   Benefit 

Insurance— Suspension— Notice. 

For  the  acquiescence  of  a  member  of  an 
insurance  order  in  an  illegal  suspension  to  bind 
his  beneficiary,  it  need  not  appear  that  the 
member  had  official  notice  of  his  suspension. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1»17.  1918 ;   Dec  Dig.  S  756.*] 

Appeal  from  St  Lonls  Clrcolt  Conrt,  Eu- 
gene McQulllln,  Judge. 

Action  by  Minnie  B.  Bange  against  the  Su- 
preme Council  Legion  of  Honor  of  MissonrL 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

See,  also,  153  Mo.  App.  154,  132  S.  W.  276. 

James  J.  Donotaoe,  of  St  LiOUis,  for  appel- 
lant Kinealy  &  Klnealy,  of  St  Louis,  for  re- 
spondent 

NOBTONI,  J.  This  Is  a  suit  on  a  benefit 
certificate.  The  finding  aind  Judgment  were 
for  defendant,  and  plaintiff  prosecutes  the 
appeal. 

Defendant  is  a  fraternal  association,  and 
the  defense  is  that  the  Insured  forfeited  his 
membership  through  nonpayment  of  contrlbu- 
tlouEl  prior  to  Iiis  death,  and  l>ecause  of  which 
be  was  suspended  from  tbe  order.  A  second 
defense  is  to  the  effect  that,  though  the  sus- 
pension of  the  Insured  member  was  illegal, 
he  nevertheless  acquiesced  therein  after  hav- 
ing received  due  notice  of  such  su^enslon. 

The  case  has  l>een  reviewed  here  on  two 
prior  appeals.  We  find  the  relevant  facts  to 
be  substantially  the  same  as  those  stated  on 
the  first  appeal.  We  copy  that  statement 
here  as  sufflcient  for  the  purposes  now  in 
hand.  See  Bange  v.  Sup.  Council,  etc.,  128 
Mo.  App.  461,  105  S.  W.  1092. 

"The  insured  was  Julius  A.  Bange.  He 
was  a  member  of  Irving  Council  No.  2  of  tbe 
defendant  order,  the  Supreme  Council  Legion 
of  Honor  of  Missouri.  Minnie  Bange  was 
the  wife  of  tbe  Insured  and  tbe  l>eneficlary  of 
tbe  certificate,  in  wliich  the  order  obligated 
itself  to  pay  her  $2,000  on  due  notice  and 
proof  of  the  death  of  her  husband.  Bange 
Joined  the  order  and  took  out  tbe  certifi- 
cate April  6,  1902.  At  that  time  he  was  a 
resident  of  the  city  of  St  Louis  and  lived  at 
3546  Henrietta  street  He  died  February 
19,  1905,  In  Texas,  wbUe  traveling  there  as  a 
salesman  for  a  Chicago  business  concern. 
Subsequently  Bange  moved  from  No.  3540 
Henrietta  street,  St  Louis,  to  2637  Park  av- 
enue. This  removal  was  In  October,  1903, 
and  plaintiff  with  his  family,  consisting  of 
himself,  wife,  and  child,  went  to  live  with 
his  mother-in-law,  Mrs.  Hobie.  Thereafter 
the  recorder  of  Irving  Council  would  some- 
times call  at  2637  Park  avenue  to  collect  the 
dues,  and  sometimes  send  a  written  notice  of 
a  call  for  payment,  to  that  address.    A  by-law 
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of  the  order  proTlded  that  a  notice  to  pay 
dues  should  be  'directed  to  the  regular  ad- 
dress of  the  member  and  deposited  in  the 
post  office,'  provided,  farther,  that  this  should 
be  a  sufficient  notice  to  bind  a  member.  Con- 
tributions to  the  relief  fund  were  called 
monthly,  and  during  the  year  1904  Bange's 
dues  were  $1.39  a  month.  In  May  of  that 
year,  and  while  still  residing  at  2637  Park 
avenue,  he  paid  the  order  $6,  which  sum  dis- 
charged his  dues  to  June  30,  1904,  and  left 
33  cents  standing  to  his  credit  The  call  due 
June  Ist,  and  payable  as  late  as  June  30th, 
was  No.  128,  and  was  the  last  call  paid  by 
Bange.  During  the  summer,  and  some  time, 
it  seems,  after  June,  Bange,  being  out  of  em- 
ployment, went  to  Chicago  to  seek  work. 
When  he  left  St  Louis  he  stored  his  furni- 
ture in  the  cellar  of  his  mother-in-law's  home 
on  Park  avenue  and  his  wife  and  child  re- 
mained there.  His  wife  visited  him  for  six 
weeks  during  the  summer  In  Chicago.  Bange 
worked  for  a  time  in  CUcago,  and  in  Janu- 
ary, 1905,  got  a  position  as  traveling  sales- 
man, his  territory  being  in  Texas.  In  the 
meantime,  he  had  lived  with  his  sister  at 
Mo.  2094  Wilcox  avenue,  Chicago ;  that  is  to 
say,  he  stayed  at  said  number  from  some 
time  in  July,  1904,  until  January,  1905,  and 
then  went  to  Texas.  There  is  evidence  tend- 
ing to  show  his  mall  address  continued  to  be 
In  Chicago,  or  that  such  of  his  maU  as  came 
to  2637  Park  avenue,  St  Louis,  was  forward- 
ed to  his  Chicago  address.  Mrs.  Hobie  swore 
that  during  the  summer  of  1904,  after  Bange 
Iiad  left  St  Louis,  and  while  his  wife  was 
visiting  him  in  Chicago,  Malcolm  A.  Llndsley, 
the  recorder  of  Irving  Council,  called  once  or 
twice  at  2637  Park  avenue  to  collect  Bange's 
dues,  and  Mrs.  Hobie  told  Llndsley  Bange's 
.  Chicago  address.  She  testified,  further, 
Llndsley  said  the  lodge  would  keep  up  the 
assessments  for  a  year.  It  is  not  shown  posi- 
tively that  Mrs.  Hobie  communicated  this 
statement  to  Bange,  but  it  is  fairly  inferable 
that  she  did.  This  occurred  in  August,  1904. 
In  point  of  fact  the  Irving  Council  did  pay 
Bange's  dues  for  three  months;  that  is,  for 
July,  August,  and  September,  and  had  pre- 
viously paid  his  calls  for  April,  May,  and 
June,  though  for  the  latter  three  months  he 
bad  reimbursed  the  council.  Such  payment 
of  dues  for  delinquents  was  in  accordance, 
not  only  with  the  custom,  but  with  a  by-law 
of  the  order.  Said  by-law  is  as  follows: 
'Each  member  shall  pay  the  amount  due  as 
his  contribution  to  the  relief  fund  within 
thirty  days  from  the  date  of  such  call,  and 
any  member  failing  to  pay  such  contribution 
on  or  before  the  first  meeting  of  his  council 
after  the  expiration  of  said  thirty  days,  shall 
stand  suspended  from  the  order  and  from 
all  benefits  therefrom;  provided,  however, 
that  any  council  may,  by  a  majority  vote  of 
the  members  present  at  said  meeting,  au- 
thorize the  payment  of  a  member's  contribu- 
tion as  a  loan  or  as  a  gift  from  its  general 
or  any  fund,  other  than  the  relief  fund,  but 


such  payment  must  be  made  within  the  tUne 
herein  specified.'     There  is  another  by-law 
which  provided  methods  for  the  reinstate- 
ment of  suspended  members.    Within  30  days 
from  the  date  of  suspension  a  member  may 
file  with  the  recorder  of  the  council  a  writ- 
ten application  for  reinstatement,  and  pay 
to  said  recorder  all  dues  and  fines  In  arrears 
from  the  date  of  suspension,  and  thereupon 
be   reinstated.     If   the   susiiended   member 
waits  90  days  after  his  suspension  before 
seeking  reinstatement,  he  must  file  a  written 
application,  accompanied  by  the  certiflcate  ot 
some  physician,  and  v&j  up  his  contribnttona. 
In  such  Instance  he  can  only  be  reinstated 
by  making  an  application  in  that  form  and 
obtaining  a  favorable  vote  of  his  coundL    If 
a  suspended  member  waits  longer  than  90 
days  before  applying  for  reinstatement.   It 
seems  he  must  be  elected  as  a  new  member. 
The  testimony  of  Llndsley  was  the  council 
usually  carried  a  delinquent  for  three  montlis, 
or  sometimes  longer  when  solicited.    On  Oc- 
tober 1,  1904,  call  No.  132  for  contributions 
from  members  was  issued,  and  a  notice  of  the 
call  sent  by  the  recorder  Llndsley  to  Bange 
to  No.  2637  Park  avenue,  so  Llndsley  swore, 
and,  further,  that  he  sent  a  notice  of  said  call 
again  on  November  1st    Llndsley  is  a  man 
upwards  of  70  years  old.    His  testimony  on 
this  point  is  that  he  would  write  out  a  large 
number  of  notices  of  assessment,  30  or  more, 
place  them  in  stamped  and  addressed  enve- 
lopes, take  a  batch  to  a  mall  box,  and  deposit 
them.     His  testimony  is  quite  positive  that 
he  mailed  Bange,  on  October  and  November 
1st,  notices  of  the  call  for  assessment  No. 
132.     This   assessment   would  be  $5.67  fOr 
three  months'  dues.    Mrs.  Hobie's  testimony 
tends   to   prove  no   notice  was   sent;    for 
she  swore  that,  to  her  knowledge,  no  let- 
ters came  for  Bange  to  her  home  with  the 
card  of  Irving  Council  stamped  on  the  cor- 
ner of  the  envelope.    Llndsley  testified  the 
notices  were  sent  out  in  envelopes  with  said 
card  on  them.    Mrs.  Hobie  swore  any  mail 
that  came  to  her  home  for  Bange  was  for- 
warded to  Chicago;    that  she  told  lindsley 
Bange's  regular  address  was  2094  Wilcox  av- 
enue,   Chicago,   and    Llndsley    promised   to 
write  to  him  at  that  address.    The  by-law 
of  the  order  regarding  the  duties  of  the  re- 
corder, provided  that  said  officer  of  each  sub- 
ordinate council  should  'conduct  all  its  cor- 
respondence.'   On  November  9,  1904,  Bange 
was  suspended,  and  his  suspension  was  en- 
tered on  the  minutes  of  Irving  Council  at 
one  of  its  monthly  meetings,  for  nonpayment 
of  dues.    Lindsley  swore  he  sent  a  notice  of 
his  suspension  to  him;    and  the  Supreme 
Recorder  of  the  Legion  of  Honor,  whose  of- 
fice is  at  410  FuUerton  Building,  St  Louis, 
testified  that  after  he  was  notified  of  the  sus- 
pension by  Irving  Council,  he,  too,  sent  a  no- 
tice of  it  to  Bange.    Both  notices  were  ad- 
dressed to  2637  Park  avenue,  St  Louis,  Mo. 
Some    correspondence    took    place    between 
Bange  and  Llndsley  after  the  former  went  to 
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Chicago.  Bange  must  have  written  to  Linda- 
ley  In  the  fore  part  of  August,  because,  on 
the  18th  of  that  month,  Undsley  wrote  to  him 
as  follows: 

"  'Irving  Gonndl  No.  2,  L.  of  H.  Meets  Sec- 
ond and  Fourth  Wednesdays  Masonic  Tem-y 
pie.  Grand  and  Finney  Avenues.  M.  A. 
Undsley,  Recorder,  3686  Finney  Ave.  St 
Louis,  18th  August,  1904.' 

"'Bro.  J.  R.  Bange,  Chicago,  IlL— Dear 
Sir:  I  am  In  receipt  of  your  esteemed  favor 
of  recent  date.  Irving  Council  will  not  sus- 
pend you;  it  will  pay  your  assessments  for 
a  reasonable  length  of  time  hoping  that  you 
may  find  employment  and  be  able  to  retm- 
bnrse  them.  Present  my  regards  to  your 
wife,  who,  I  learn,  is  with  you.  After  the  re- 
ceipt of  your  letter  I  called  to  see  her  to  as- 
sure her  Irving  Council  would  treat  yon  kind- 
ly and  from  her  mother  learned  that  she  was 
with  you.  Fraternally,  M.  A.  Llndsley,  R.' 
That  letter  was  offered  in  evidence  by  the 
plaintiff,  but  excluded  by  the  court  It  was 
In  an  envelope  addressed  as  follows:  'J.  A. 
Bange,  Esq.,  Chicago,  Illinois,  2094  Wilcox 
Avenue.  Return  to  3696  Finney  avenue. 
Postmark  St  Louis,  August  18th,  1904,  2 
p.  m.  Chicago  postmark,  August  19th,  1904, 
9  a.  m.'  The  court  admitted  the  envelope  in 
evidence.  Bange  never  afterwards  paid  dues, 
tried  to  be  reinstated,  or  i>articipated  in  any 
way  in  the  proceedings  of  Irving  Council." 

For  a  further  statement,  see  Bange  v.  Sup. 
Council  Legion  of  Honor,  153  Mo.  App.  154, 
182  S.  W.  276. 

Of  Its  own  mottoD,  the  court  instructed  the 
jxiry  as  follows: 

"On  the  points  of  law  arising  in  this  case 
the  court  instructs  you  as  follows: 

"(1)  The  evidence  establishes  that  the  de- 
fendant is  a  fraternal  benefit  association  op- 
erating under  the  lodge  system  of  govern- 
ment, that  plaintiff  is  the  wife  of  Julius  A. 
Bange,  deceased,  who  became  a  member  of 
Irving  Council  No.  2  (a  subordinate  council 
of  defendant)  In  the  year  1902,  that  the  de- 
fendant issued  the  certificate  mentioned  in 
the  evidence,  and  agreed  to  pay  plaintiff  the 
sum  of  $2,000  on  the  death  of  her  husband, 
provided  he  was  a  member  of  defendant  or- 
der in  good  standing  at  the  date  of  his  death. 
Defendant  order  sets  up  a  forfeiture  of  the 
membership  of  Julius  A.  Bange  prior  to  his 
death,  on  the  ground  of  nonpayment  of  the 
October,  1904,  contribution.  Contribution  for 
October,  1904,  was  not  paid,  and  on  Novem- 
ber 9,  1904,  Irving  Council  No.  2  declared  de- 
ceased suspended  and  his  membership  in  de- 
fendant order  forfeited.  Julius  A.  Bange 
died  February  19,  1905. 

"(2)  In  order  for  the  plaintiff  to  recover  In 
tbls  action  It  is  not  necessary  for  her  to 
prove  that  Bange  at  the  time  of  his  death 
was  in  good  standing  in  the  defendant  order, 
but,  on  the  contrary,  to  defeat  recovery  the 
defendant  must  establish  by  a  preponderance 
or  greater  weight  of  the  evidence  that  Bange 
was  lawfully  suspended  on  the  8tb  day  of 


November,  1904,  or  that  said  Bange  acquiesc- 
ed In  such  susipension,  although  you  may  be- 
lieve and  find  from  the  evidence  that  such 
suspension  was  illegal. 

"(3)  Before  the  defendant  can  avail  Itself 
of  the  defense  of  acquiescence  in  the  suspen- 
sion on  the  part  of  deceased  it  must  estab- 
lish by  a  preponderance  or  greater  weight  of 
the  evidence  that  defendant  mailed  a  notice 
addressed  to  Bange's  regular  address,  inform- 
ing him  of  said  suspension  or  that  he  Jiad  no- 
tice of  taid  auspetuion  in  some  other  way. 

"(4)  The  law  presumes  knowledge  on  the 
part  of  deceased,  Julius  A.  Bange,  of  the  con- 
stitution and  general  laws  of  the  defendant 
order  and  of  the  by-laws  of  Irving  Council 
No.  2,  which  were  in  force  during  the  entire 
time  that  he  was  a  member  of  defendant 
organization. 

"(5)  Unless  you  believe  and  find  from  the 
evidence  that  the  recorder  of  Irving  Council 
No.  2  deposited  in  the  United  States  mall  a 
notice  to  deceased  directed  to  bis  regular  ad- 
dress of  the  call  of  the  October  contribution, 
1904,  or  that  said  deceased  received  such  no- 
tice In  some  other  manner  and  in  time  to 
have  enabled  him  to  pay  such  contribution 
within  30  days  from  the  date  of  such  notice 
—the  limit  named  in  the  law  of  defendant 
order — and  unless'  you  further  find  and  be- 
lieve from  the  evidence  that  defendant's  su- 
preme recorder  deposited  in  the  United 
States  mail  a  notice  to  deceased  directed  to 
his  regular  address,  informing  him  of  his  sus- 
pension on  November  0,  1904,  for  the  nonpay- 
ment of  the  October  contribution,  or  that  de- 
ceased received  notice  of  tuoh  suspension  in 
tome  other  manner,  you  vMl  find  a  verdict 
for  plaintiff." 

"(12)  The  letter  read  in  evidence,  dated 
August  18,  1904,  signed  by  M.  A.  lindsley, 
the  recorder  of  Irving  Council  No.  2,  was  no 
excuse  or  Justification  for  the  nonpayment 
of  the  October  contribution  by  deceased. 
This  letter  was  Introduced  solely  for  the  pur- 
pose of  evidence  relating  to  Llndgley's  knowl- 
edge of  where  notice  should  have  been  sent 
of  the  call  of  the  October  contribution. 

"(13)  Even  though  you  may  find  and  be- 
lieve from  the  evidence  that  at  the  time  of 
the  death  of  Bange  he  was  Indebted  to  de- 
fendant for  dues  and  per  capita  tax,  you  are 
instructed  that  his  delinquency  in  these  re- 
spects cannot  affect  the  right  of  this  plain- 
tiff to  recover  in  this  action. 

"(14)  Even  though  you  may  find  and  be- 
lieve from  the  evidence  that  at  the  time  of 
the  death  of  Bange  he  was  indebted  to  de- 
fendant for  contrlbutlonB  for  the  months  of 
July,  August  September,  and  December,  1904, 
and  January  and  February,  1905,  you  are 
instructed  that  the  nonpayment  of  said  con- 
tributions for  said  months,  or  for  any  of 
said  months,  must  not  be  taken  into  consider- 
ation by  you  in  determining  the  question 
whether  deceased  was  lawfully  suspended 
for  the  nonpayment  of  the  October,  1904,  con- 
tribution. 


Digitized  by 


Google 


656 


161  SOUTHWESTBBN  BEFORTBB 


(Mo. 


"(16)  If  you  find  for  the  plaintiff  yoa  will 
allow  her  the  sum  of  $2,000,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  the  18th  day  of  July,  1905  (date  of  filing 
suit),  to  this  date." 

We  have  italicized  portions  of  the  instruc- 
tions given  by  the  court  of  its  own  motion, 
with  the  view  of  iuTitlpg  attention  thereto  In 
the  opinion. 

At  the  instance  and  request  of  defendant, 
the  court  instructed  as  follows: 

"(6)  The  defendant's  laws  read  in  evidence 
required  the  recorder  of  Irving  Council  No. 
2,  of  which  the  deceased  was  a  member,  to 
send  notices  of  contribntiona,  which  he  was 
required  to  pay,  to  his  regular  address.  The 
words,  'regular  address,'  as  used  in  said  by- 
laws, mean  the  place  where  the  member  is 
known  by  the  recorder  to  receive  customarily 
his  mall.  That  is,  the  place  where  he  Is 
known  to  expect  his  mall  to  be  addressed  to 
him,  and  where  he  usually  receives  It,  al- 
though he  may  not  always  be  present  at  such 
place.  In  determining  whether  at  the  time 
mentioued  above  the  regular  address  of  the 
deceased  was  at  No.  2637  Park  avenue,  in 
the  dty  of  St  Louis,  Mo.,  or  at  No.  2094  WU- 
cox  avenue,  Chicago  III.,  you  are  to  take  In- 
to consideration  all  the  .fticts  and  circum- 
stances In  evidence  in  this  case  tending  to 
show  whether  the  deceased  expected  to  re- 
ceive regularly  his  mall  at  one  place  rather 
than  at  the  oQier,  In  the  absence  of  any  spe- 
cial direction,  and  also  tending  to  show  what 
knowledge  or  Information,  if  any,  the  Re- 
corder of  Irving  Council  No.  2  had  of  this  In- 
tention. If  you  believe  and  find  from  the 
«vidence  in  this  case  that  No.  2037  Park 
avenue,  in  the  city  of  St  Louis,  tSo.,  was  the 
regular  address  of  the  deceased  at  the  time 
mentioned  above,  and  that  the  recorder  of 
Irving  Council,  on  or  about  the  1st  day  of 
October,  1904,  deposited  in  the  United  States 
mail  postage  prepaid,  addressed  to  the  de- 
ceased to  such  place,  a  notice  or  call  for  a 
contribution  due  from  him  for  the  month  of 
October,  1904,  that  said  contribution  was  not 
paid  by  the  deceased  or  by  any  person  for 
him  on  or  before  the  first  meeting  night  of 
said  council  in  November,  1904,  and  that 
thereupon  he  was  suspended  by  said  council 
at  said  meeting  for  the  nonpayment  of  said 
-contribution,  and  that  notice  of  such  suspen- 
sion was  deposited  in  the  United  States  mail 
hy  the  supreme  recorder  of  defendant,  post- 
age prepaid,  and  addressed  to  the  deceased 
at  said  number  on  Park  avenue,  in  the  city 
of  St.  Louis,  and  that  thereafter  the  deceas- 
ed made  no  application  to  be  reinstated  In 
said  council  prior  to  his  death,  then  your  ver- 
^Ct  must  be  in  favor  of  the  defendant 

"(7)  If  you  believe  from  the  evidence  that 
-on  or  about  the  1st  day  of  October,  1904,  the 
recorder  of  Irving  Council  deposited  in  the 
United  States  mail,  postage  prepaid,  and  ad- 
dressed to  deceased,  Julius  Bange,  at  2637 
Park  avenue,  St  Louis,  a  notice  or  call  for 
A  contribution  due  from  him  for  the  month  of 


October,  1904,  and  that  saCh  notice  was  for- 
warded from  said  Park  avenue  address  to 
the  deceased  at  2094  Wilcox  avenue,  Chicago, 
IlL,  and  was  there  received  by  him  in  time 
to  have  enabled  him  to  have  paid  said  con- 
tribution within  30  days  from  the  date  of 
said  notice,  and  that  he  failed  to  make  such 
payment  and  was  suspended  by  said  council 
at  its  first  meeting  In  November,  1904,  on 
November  0th,  then  the  question  of  the  regu- 
lar address  of  the  deceased  Is  immaterial, 
and  your  verdict  must  be  in  favor  of  the  de- 
fendant 

"(8)  If  yoa  believe  from  the  evidence  that 
on  or  about  October  1,  1904,  M.  A.  Lindsley, 
recorder  Of  Irving  Council,  sent  to  Julius  A. 
Bange  a  notice  requiring  him  to  pay  contrlbn- 
tlon  No.  132,  within  30  days  from  said  date, 
and  sent  said  notice  by  mall  addressed  to 
said  Bange,  at  2637  Park  avenue,  and  that 
that  was  the  address  to  which  said  Lindsley 
had  theretofore  been  lu  the  habit  of  sending 
these  notices  to  said  Bange,  and  that  said 
Bange  knew  that  fact  and  if  you  further 
find  from  the  evidence  that  when  said  Bange 
went  to  Chicago  about  June,  1904,  he  did  not 
go  there  with  the  intention  of  makinff  a  per- 
manent change  in  Mt  place  of  residence,  but 
only  went  there  for  the  purpose  of  seddng 
employment,  and  afterwards  returned  to  St 
Louis,  and  if  yon  further  believe  from  the 
evidence  that  said  lindsley,  when  he  sent 
said  notice  to  said  Bange  at  2637  Park  ave- 
nue, did  not  know  whether  or  not  said  Bange 
was  in  Chicago,  and  did  not  know  and  had 
no  reason  to  know  that  he  had  gone  to  Chica- 
go with  an  intention  of  remaining  permanent- 
ly, then  the  court  instructs  you  that  if  said 
Bange  neglected  to  pay  said  contribution  No. 
132  on  or  before  the  first  meeting  night  of 
Irving  Council  in  November,  1904,  and  if 
neither  said  council  nor  any  one  else  paid 
said  contribution  for  him,  then  said  Bange 
became  suspended  from  membership  in  de- 
fendant organization,  and  your  verdict  must 
be  for  the  defendant 

"(9)  If  yon  believe  from  the  evidence  that 
on  or  about  the  Ist  day  of  October,  1904,  M. 
A.  Lindsley,  recorder  of  Irving  council,  mail- 
ed to  Julius  A.  Bange  a  notice,  notifying  him 
that  contribution  No.  132  had  been  called, 
payable  within  30  days  from  October  1, 1904, 
and  sent  said  notice  by  mall  to  the  said 
Bange,  addressed  to  him  at  2637  Park  ave- 
nue, and  that  said  notice  was  received  at  said 
address,  and  at  once  forwarded  by  mall  by 
the  wife  or  mother-in-law  of  said  Bange  to 
him,  and  addressed  to  him  at  2094  Wilcox 
avenue,  Chicago,  111.,  and  was  received  at 
said  Chicago  address  in  time  to  have  enabled 
said  Bange  to  have  paid  said  assessment  with- 
in said  30  days,  and  that  the  said  Bange  tailed 
to  pay  said  assessment  No.  132,  and  was  at 
the  first  meeting  of  Irving  Council  in  Novem- 
ber, 1904,  and  on  November  9,  1904,  declared 
suspended  from  membership,  then  the  plain- 
tiff Is  not  entitled  to  recover,  and  your  ver- 
dict must  be  In  favor  of  the  defendant  pio- 
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Tided  yon  farther  believe  and  find  from  the 
evidence  that  defendant's  snpreme  recorder 
deposited  In  the  United  States  mall  a  notice 
to  the  deceased,  directed  to  his  regular  ad- 
dress, informliig  him  of  such  snspenslon,  or 
that  aeceated  received  notice  of  luch  aiupen- 
Hon  #•»  aome  other  manner. 

"(10)  If  yon  believe  from  the  evidence  that 
Julias  A.  Bange  WuS  declared  snapended  at 
the  meeting  of  Irving  Conncil  held  on  Novem- 
ber 9,  1904,  and  his  suspension  reported  to 
the  supreme  recorder  of  defendant,  and  that 
notice  of  his  suspension  was  mailed  to  him 
by  said  supreme  recorder  directed  to  him  at 
2637  Park  avenue,  St  Louis,  Mo^  and  that 
said  notice  was  at  once  forwarded  by  mail 
from  said  Park  avenue  address  by  the  wife 
or  mother-in-law  of  said  Julius  A.  Bange,  to 
his  Chicago  address,  No.  2094  Wilcox  avenue, 
Chicago,  111.,  and  was  received  at  said  Chica- 
go   address  in   time  to   have  enabled  said 
Bange  to  have  applied  for  reinstatement  as  a 
member  of  Irving  Council,  within  30  days 
from  date  of  said  snspenslon,  and  that  there- 
after he  made  no  application  to  be  reinstated 
as  a  member  of  defendant  organization  or  of 
said  Irving  Council,  and  neither  paid  nor 
offered  to  pay  any  assessments  or  dues,  and 
never  did  anything  indicating  that  he  consid- 
ered himself  a  member  of  said  council  or  of 
defendant,  or  indicating  any  desire  on  his 
part  to  continue  such  membership,  then  the 
verdict  of  the  Jury  must  be  In  favor  of  de- 
fendant 

"(11)  If  Julius  A.  Bange  in  any  manner  ob- 
tained knowledge  that  he  was  or  had  been 
suspended  from  membership  in  the  Legion 
of  Honor,  then  if  he  did  not  desire  to  ac- 
quiesce In  such  suspension  it  was  his  duty, 
within  a  reasonable  time,  to  make  known 
such  fact  to  the  officers  of  the  defendant  or 
the  ofBcers  of  said  Irving  Council,  and  if 
you  believe  from  the  evidence  that  after  be- 
coming aware  of  said  suspension  from  mem- 
bership in  Irving  Council  on  November  9, 
1904,  If  yon  find  as  a  fact  that  he  did  so 
become  aware  thereof,  he  took  no  steps  to 
protest  against  such  suspension  or  to  procure 
his  reinstatement  as  such  member,  or  In  any 
way  express  to  any  officer  of  the  defendant 
or  to  said  Irving  Council  that  he  did  not 
consent  to  such  suspension,  then  the  plain- 
tiff is  not  entitled  to  recover,  and  your  ver- 
dict must  be  in  favor  of  the  defendant" 
We  have  italicized  portions  of  defendant's 
instmctions  also  with  the  view  of  inviting 
attention  thereto  In  the  opinion.  It  appears 
the  Issues  were  fairly  presented  to  the  Jury 
by  the  Instructions  given  by  the  court  of  its 
own  motion  and  for  defendant  except  in  so 
ter  as  the  italicized  portions  are  objection- 
able. 

[1]  The  benefit  certificate,  together  with 
the  established  fact  of  the  death  of  the  in- 
sured, made  a  prima  facie  case  for  plaln- 
tur,  and  It  devolved  upon  defendant:  First, 
to  show  a  forfeiture  of  the  rights  of  the  in- 
161  S.W.— 42 


8Ui«d  because  of  his  nonimyment  of  contri- 
bution No.  182  after  notice  of  its  call  was 
either  made  out  and  deposited  In  the  United 
States  maH,  directed  to  his  regular  address, 
or  that  such  notice  was  actually  received 
by  him  through  the  process  of  forwarding 
in  time  to  have  enabled  him  to  make  pay- 
ment of  the  contribution  before  the  30  days 
stipulated  ia  the  by-laws  had  expired,  and 
that  notice  of  his  suspension  was  duly  mail- 
ed as  well;  or,  second,  that  the  Insured  had 
acquiesced  tu  his  snspenslon  from  the  order 
and  to  the  forfdture  declared  with  full 
knowledge  of  the  fact,  and  treated  the  mat- 
ter of  his  relations  with  defendant  as  an  in- 
sured severed  thereby. 

There  are  two  defenses  set  forth  In  the  an- 
swer. The  first  goes  to  the  effect  that  the  In- 
sured, Julius  A  Bange,  forfeited  his  mem- 
bership In  the  order,  and  likewise  his  Insur- 
ance, through  falling  to  pay  contribution  No. 
132  duly  called  in  October  1,  1904,  and  of 
which  he  was  then  notified  through  the  mail- 
ing of  a  notice  thereof  by  the  recorder  to 
his  regular  address,  and  through  the  action 
of  Irving  Council  No.  2,  of  which  he  was  a 
member,  on  November  9tb  thereafter,  in  re- 
fusing to  pay  the  contribution  for  him  and 
declaring  him  suspended  for  nonpayment 
thereof,  followed  by  a  proper  notice,  duly 
mailed  him  by  the  supreme  recorder,  of  such 
susi>»islon.  This  defense,  if  established  to 
the  satisfaction  of  the  Jury,  would  suffice, 
of  course,  to  defeat  plalntUTs  suit  The  sec- 
ond defense  set  forth  in  the  answer  goes  to 
the  effect  that  plaintiff  was  declared  suspend- 
ed by  the  local  council  as  a  member  of  the 
order  on  November  9th,  for  the  reasons  above 
stated  and  with  full  knowledge  of  such  ans- 
penaioa  he  thereafter  acqiilesced.  By  this 
defense  it  is  sought  to  preclude  plaintiff's 
right  of  recovery  through  the  acquiescence 
of  her  husband  in  his  suspension  from  the 
order,  whether  such  suspension  was  regular- 
ly made  or  not,  for  the  evidence  tends  to 
show  that  he  paid  no  contributions'thereaft- 
er,  and  did  nothing  to  signify  his  Intention 
to  continue  his  relations  as  a  member  of  the 
order.  The  instruction^  above  copied  deal 
with  both  of  these  defenses,  and  are  to  be 
viewed  accordingly. 

[2]  Defendant's  by-law  required  the  notice 
of  contributions  called  to  be  mailed  to  the 
member  at  his  regular  address,  and,  of 
course,  this  was  a  condition  to  be  complied 
with  by  defendant  before  a  forfeiture  could 
be  declared.  After  the  mailing  of  such  notice 
to  the  regular  address,  an  insured  member 
was  entitled  to  30  days  in  which  to  pay  the 
contribution.  The  by-law  further  provided 
that  In  event  a  member  omitted  to  pay,  then 
the  local  council  might  by  a  majority  vote, 
assume  the  burden  and  make  the  payment 
tor  him.  The  custom  established  goes  to  the 
effect  that  the  local  council  acted  on  such 
matters  ai  the  next  meeting  after  the  contri- 
bution was  called. 
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[8]  In  the  instant  case,  the  contribution 
was  called  on  October  1st  and  the  council 
acted  thereon  as  If  a  failure  to  pay  appear- 
ed on  November  9th  thereafter,  and  declined 
to  make  the  payment  for  Bang&  Having  so 
declined  to  make  the  payment  for  him,  the 
council  declared  Bange  suspended  for  the 
nonpayment  of  contribution  No.  132.  Be- 
caose  the  by-law  vested  a  discretion  in  the 
council  to  assume  or  not  the  burden  of  pay- 
ing a  contribution  for  a  member,  and  the 
custom  obtained  thereunder  to  defer  action 
until  the  next  meeting,  we  declared  on  both 
the  flrst  and  second  prior  appeals  that  the 
by-law  was  not  self-executing  in  operating 
Ipso  facto  the  suspension  of  the  member  at 
the  end  of  the  80-day  period,  after  notice  of 
the  contribution  was  mailed  by  the  recorder 
to  his  regular  address.  The  suspension,  if 
made,  is  necessarily  deferred,  even  though 
the  notice  is  mailed  to  the  regular  address 
of  the  member,  by  the  authorized  proceedings 
of  the  council,  imder  the  by-law  and  the 
custom  established  in  connection  therewith, 
until  the  action  of  the  council  is  had  and  its 
refusal  to  pay  the  contribution  and  the  sus- 
pension of  the  member  declared.  See  Bange 
V.  Supreme  Council  Legion  of  Honor,  128  Mo. 
App.  461, 105  S.  W.  1092;  &  a  153  Mo.  App. 
164,  132  8.  W.  276. 

There  is  evidence  tending  to  show  that 
2637  Park  avenue,  St  Louis,  was  the  regu- 
lar address  of  Bange,  and  that  the  recorder 
of  the  local  council,  Lindsley,  mailed  the  call 
for  contribution  No.  132  to  him  at  that  ad- 
dress, also  that  the  supreme  recorder  mailed 
to  the  same  address  a  notice  of  the  suspen- 
sion of  Bange  within  due  time  after  it  was 
made. 

[4]  Of  course,  If  such  address,  2837  Park 
avenue,  St  Louis,  was  the  regular  address 
of  Bange,  then  the  notices  above  mentioned 
Bufflced,  whether  he  received  them  or  not, 
tor  the  parties  may  agree,  and  it  is  compe- 
tent to  contract,  that  such  mailing  of  the 
notices  to'  the  regular  address  constitutes  no- 
tice to  the  member.  See  Hannum  v.  Waddlll, 
136  Mo.  153,  36  S.  W.  610. 

[i,  •]  But  It  appears  that  Bange  went  to 
Chicago  during  the  summer  with  a  view  to 
seek  employment  there.  It  appears,  too, 
that  his  wife  Joined  him  there  for  a  time. 
While  in  Chicago,  Bange  received  his  mall  at 
2094  Wilcox  avenue,  the  residence  of  his 
sister,  with  whom  he  stopped.  The  evidence 
reveals  that  lindsley,  the  recorder,  knew 
such  to  be  the  fact,  for  he  wrote  Bange  a 
letter  directed  to  his  Chicago  address  in 
August  On  this  it  is  urged  that  we  should 
declare,  as  a  matter  of  law,  that  2094  Wil- 
cox avenue,  Chicago,  was  Bange's  regular  ad- 
dress. It  is  conceded  throughout  the  case 
tbat  lindsley  did  not  direct  the  call  for  con- 
tribution No.  132,  nor  was  the  notice  of  sus- 
pension mailed  by  the  supreme  recorder  di- 
rected to  Bange  at  Chicago.  Both  of  these 
notices  were  mailed,  U  at  all,  to  him  at  2637 


Park  avenue,  St  Louis.  However,  the  rec- 
ord abounds  with  evidence  tending  to  show 
that  Bange  had  abandoned  2094  Wilfiox  ave- 
nue, Chicago,  as  his  regular  address,  for 
lindsley,  the  recorder,  testifies  that  Mrs. 
Bange,  plaintiff,  returned  to  St  Louis  and 
told  him,  at  her  mother's  residence  here,  that 
Bange  had  disappeared.  It  appears  he  and 
his  wife  were  not  separated,  and  she,  to- 
gether with  her  child  and  the  family  house- 
hold goods,  was  here  at  the  St  Louis  address 
when  contribution  No.  132  was  called.  In 
view  of  these  facts,  we  declared  on  the  second 
appeal  that  the  matter  of  Bange's  regular 
address'  was  a  question  for  the  Jury  to  decide, 
and  we  adhere  to  that  view.  See  Bange  v. 
Sup.  Council  Legion  of  Honor,  163  Mo.  App. 
154,  132  S.  W.  276.  Though  it  appears  con- 
clusively that  ndther  Lindsley  nor  the  su- 
preme recorder  mailed  notices  to  Bange  at 
the  Chicago  address,  it  does  appear  that 
Mrs.  Hobie  and  Mrs.  Bange,  residing  at  2637 
Park  avenue,  forwarded  such  mail  as  was  re- 
ceived there  for  Bange  to  him  at  the  Chicago 
address.  In  view  of  this  it  was  declared  on 
the  first  appeal  that  though  the  notices  were 
not  mailed  to  the  regrular  address  of  Bange, 
if  they  were,  in  fact,  forwarded  to  him  at  the 
Chicago  address,  2094  Wilcox  avenue,  and 
actually  received  by  him  within  time  to  en- 
able bis  paying  the  contribution  within  30 
days  after  It  was  called,  and  thus  preserve 
his  rights,  such  would  suflSce,  for  It  constitut- 
ed actual  notice  of  the  calL  See  Bange  v. 
Sup.  Council  Legion  of  Honor,  128  Mo.  App. 
461,  105  S.  W.  1092.  This  view  was  adhered 
to  on  the  second  appeal.  Bange  v.  Sup.  Coun- 
cil Legion  of  Honor,  163  Mo.  App.  164,  132 
S.  W.  276.  In  BO  far  as  the  instructions  deal 
with  this  question,  they  seem  to  be  well 
enough,  but  both  those  given  by  the  court  of 
its  own  motion  and  those  given  at  defend- 
ant's request  are  objectionable  In  the  portions 
Italicized,  relating  to  the  notice  which  Bange 
may  have  received,  touching  his  suspension 
from  the  order. 

It  is  to  be  noted  that  two  notices  are  re- 
quired under  the  by-laws  of  the  order.  The 
first  is  a  notice  to  be  mailed  to  the  regular 
address,  but  which  we  have  said  is  sufficient 
If  forwarded  to  and  actually  received  by 
Bange,  Informing  him  of  the  call  of  con- 
tribution No.  132,  provided  It  was  received 
on  such  forwarding  in  time  to  enable  him  to 
make  the  payment  within  30  days ;  that  is, 
the  time  specified  by  the  by-laws  in  which 
payments  should  be  made.  The  second  no- 
tice contemplated  by  the  by-laws  is  one  to 
the  effect  that  the  defaulting  member  had 
been  suspended  by  the  action  of  the  council, 
and,  of  course,  this  notice  Is  to  be  mailed 
after  the  suspension  is  made.  The  duty  of 
sending  out  this  notice  is  cast  upon  the  su- 
preme recorder  of  the  order.  The  by-law 
(13)  provides  that  within  30  days  of  the  date 
of  his  suspension  a  member  may  be  rein- 
stated in  the  order  by  the  mere  filing  of  a 
written  application  therefor  and  the  pay- 
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ment  of  the  contribution,  dnes,  and  fines 
In  default  No  medical  examination  is  re- 
quired for  such  reinstatement  if  applied  for 
within  30  days.  Neither  is  It  necessary  for 
the  council  to  vote  on  the  matter;  however, 
both  a  medical  examination  and  a  vote  of  the 
council  is  to  be  had  if  an  application  for 
rdnstatement  is  made  after  the  expiration  of 
30  days  and  within  90  days.  From  this  It 
appears  that,  though  a  member  be  suspended, 
his  right  of  reinstatement  continues  for  30 
days  upon  mere  request,  and  by  payment  of 
the  sums  in  default  Obviously,  a  forfeiture, 
not  acquiesced  in  may  not  be  successfully 
sustained  unless  the  member  has  been  ac- 
corded his  right  to  a  reinstatement  within 
the  30  days  prescribed  in  this  law,  for  until 
the  30  days  after  suspension  have  expired,  be 
may  acqtiire  bis  former  status  as  a  member 
of  th^  order  without  medical  examination, 
and  without  submitting  to  the  discretion  of 
the  coandl  thereon.  In  this  view,  we  de- 
clared on  the  first  appeal  that  the  by-laws 
contemplated  notice  of  the  suspension  should 
be  mailed  to  Bange  at  his  regular  address 
that  he  should  be  accorded  his  right  of  re- 
instatement within  30  days  thereafter.  We 
said,  too,  that  if  the  notice  of  such  suspen- 
sion was  not  mailed  to  the  regular  address, 
but  forwarded  to  him  and  actually  received 
by  him,  It  would  suffice  as  actual  notice  from 
the  order  of  his  suspension.  But  all  of  this 
was  said  in  contemplation  of  bis  right  to 
have  30  days  to  procure  a  reinstatement  If 
desired.  See  Bange  v.  Sup.  Council  Legion 
of  Honor,  128  Mo.  App.  461,  105  S.  W.  1092. 
If  both  the  notice  of  the  call  and  of  suspen- 
sion was  mailed  in  due  course  to  2637  Park 
avenue,  St.  Louis,  and  such  address  was 
Bange's  regular  address,  then  his  right  to 
reinstatement  was  concluded  thereby  at  the 
end  of  SO  days  from  the  date  of  suspension. 
On  the  other  hand,  if  2637  Park  avenue,  St 
Louis,  was  not  Bange's  regular  address  and 
the  notice  of  the  call  and  suspension  was 
mailed  to  him  there  and  then  forwarded  to 
bim  at  Chicago,  It  must  appear  that  he  actu- 
ally received  such  notices,  in  order  to  con- 
clude his  right  of  reinstatement  and  that  he 
received  It  in  time  to  enable  him  to  exercise 
bis  right  of  reinstatement  within  30  days 
contemplated. 

[7]  Instructions  numbered  S  and  6,  given 
by  the  court  of  Its  own  motion  are  erroneous 
in  this  respect,  in  that  they  suggest  the  no- 
tice of  suspension  to  Bange  was  sufficient  If 
rec^ved  by  him  in  any  manner,  without  re- 
gard to  time.  Obviously  the  notice  must,  to 
fnlflU  the  office  of  concluding  a  forfeiture,  be 
an  official  one  and  emanate  from  the  order. 
It  ^01  not  suffice,  on  this  phase  of  the  case, 
where  a  legal  suspension  is  asserted  and  no 
acquiescence  involved,  that  Bange  "had  no- 
tice of  said  suspension  in  some  other  way," 
or  that  he  had  notice  "of  such  suspension  in 
some  other  manner."  The  question  here  Is 
not  to  be  confused  with  that  of  acquiescing 


in  a  void  suspension  which  operates  as  an 
abandonment  of  the  order  and  insurance. 

Instruction  No.  9,  given  at  the  instance 
of  defendant,  deals  with  the  question  of  the 
notice  of  the  contribution  No.  132  being  mail- 
ed to  26S7  Park  avenue,  St  Louis,  and  then 
forwarded  to  2094  Wilcox  avenue,  Chicago, 
and  is  well  enough  In  so  far  as  this  matter 
is  concerned,  but  the  concluding  lines  of  the 
same  instruction  deal  with  the  notice  of  the 
suspension  to  Bange,  and  as  if  it  was  mailed 
to  his  regular  address,  informing  him  of  such 
suspension.  Then  the  part  italicized  Informs 
the  jury  that  notice  of  suspension  would  suf- 
fice if  received  "in  some  other  manner." 
This  Is  erroneous  for  the  same  reasons  as 
above  stated.  Moreover,  such  notice  of  sus- 
pension would  not  suffice  even  if  it  emanated 
from  defendant  and  was  mailed  to  the  St 
Louis  address  and  then  forwarded  to  Chica- 
go, in  event  the  St  Louis  address  was  not  the 
regular  address  of  Bange,  unless  it  was  actu- 
ally received  by  him,  and  this,  too,  within  the 
30  days'  limit  prescribed,  to  the  end  of  en- 
abling him  to  seek  reinstatement  in  the  or- 
der. 

[I]  Much  is  said  in  defendant's  instruction 
No.  8  about  Bange's  Intention  to  make  Chi- 
cago his  home.  All  of  this  should  be  elimi- 
nated, for  the  question  of  regular  address  is 
not  identical  with,  that  of  domicile,  which 
depends  on  intention.  This  was  pointed  out 
on  the  second  appeal.  See  Bange  t.  Sup. 
Council  Legion  of  Honor,  163  Mo.  App.  154, 
132  S.  W.  276.  The  words  "regular  ad- 
dress" refer  to  the  place  where  the  member 
would  be  likely  to  get  his  mail,  as  was  said 
on  the  first  api)eal.  See  Bange  v.  Sup.  Council 
Legion  of  Honor,  128  Mo.  App.  461, 105  S.  W. 
1062. 

[I,  It]  It  Is  urged  that  defendant's  instruc- 
tion No.  11  is  erroneous  but  we  are  not  so 
persuaded.  This  instruction  pertains  alone 
to  the  second  defense  set  forth  in  the  an- 
swer; that  is,  it  treats  with  the  matter  of 
Bange's  acquiescence  in  his  suspension  from 
the  order,  and  that,  too,  even  though  it  was 
void,  for  the  omission  to  give  the  required 
notices  pertaining  to  the  call  of  contribution 
No.  132.  When  the  case  was  here  on  the  first 
appeal,  the  court  thus  expressed  its  views  on 
the  question  of  a  void  suspension  and  an  as- 
quiescence  ther^n:  "It  is  the  doctrine  of 
this  court  as  well  as  of  the  tribunals  of  oth- 
er Jurisdictions,  that  by  remaining  silent  aft- 
er he  is  notified  of  a  void  expulsion  or  sus- 
pension, a  member  of  a  fraternal  society  will 
forfeit  his  rights  In  the  society,  including  his 
insurance.  This  is  because  the  existence  of 
such  associations  depends  on  the  prompt  pay- 
ment of  dues,  and  they  would  be  destroyed  if 
members  were  allowed,  after  a  suspension 
technically  invalid,  to  retain  their  insurance 
without  paying  assessments.  As  has  been 
pointed  out  in  other  opinions,  such  a  rule 
would  put  a  suspended  member  on  a  better 
footing  than  an  active  one,  because  the  for- 
mer would  continue  to  enjoy  his  insurance 


Digitized  by 


Google 


660 


161  SO  UTHWMffTERN  BBFOBTEIt 


(Mo. 


without  paying  for  It;  whereas  the  latter 
would  pay.  Bange  died  In  March,  1905,  four 
or  five  months  after  his  suspension,  and 
seven  months  after  he  had  paid  any  dues.  If 
he  received  notice  of  the  action  of  the  conn- 
cil,  and  did  nothing  in  the  premises,  nor 
treated  himself  as  a  member  of  the  order  and 
bound  to  contribute  to  its  burdens,  no  re- 
covery can  be  had  on  his  benefit  certificate. 
Glardon  v.  Sup.  Lodge,  60  Mo.  App.  45 ;  Mil- 
ler V.  Grand  Lodge,  72  Mo.  App.  499;  Su- 
preme Lodge  V.  Wilson,  66  Fed.  785  [14  C.  O. 
A.  264].  See  Bange  v.  Sup.  Council  Legion 
of  Honor  128  Mo.  App.  461,  475,  105  S.  W. 
1092.  Instruction  No.  11  was  given  In  con- 
formity with  this  view,  for  it  appears  that 
though  Bange  lived  four  or  five  months  after 
bis  suspension,  he  paid  no  other  contributions' 
or  dues,  or  did  ataything  signifying  an  Inten- 
tion to  further  afilllate  with  the  order.  The 
principle  pertaining  to  the  abandonment  of 
one's  rights  under  his  certificate  of  Insurance, 
through  acquiescing  in  a  void  suspension, 
proceeds  in  accord  with  the  precepts  of  mu- 
tual duty  which  obtains  between  the  co-con- 
tributors to  the  Insurance  fund  and  in  sup- 
port of  the  order.  It  is  said  that  even  when 
an  expulsion  or  suspension  of  a  member  is 
void,  he  is  nevertheless  under  a  duty  to  his 
co-contributors  to  affirm  or  disaffirm  the  act 
of  expulsion  or  snspension  within  a  reason- 
able time,  and  this,  too,  in  some  distinct  man- 
ner under  the  circumstances.  See  Mulroy  v. 
Sup.  Lodge,  28  Mo.  App.  463 ;  1  Bacon,  Bene- 
fit Societies  (3d  Ed.)  104;  Slater  v.  Sup. 
Lodge,  76  Mo.  App.  887;  Lavin  v.  Grand 
Lodge,  112  Mo.  App.  1,  86  S.  W.  600.  There- 
fore, where  such  suspended  member  takes  no 
step  of  any  kind  to  secure  his  reinstatement, 
allows  contributions  which  had  accrued  and 
were  payable  prior  to  the  date  of  his  expul- 
sion to  remain  unpaid,  and  neither  tenders 
such  contributions,  nor  any  subsequently  ac- 
cruing contribution  and  dues,  he  must  be 
treated  as  having  acquiesced  in  and  consented 
to  the  sentence  of  expulsion  or  suspension  and 
thereafter  abandoned  the  order  and  his  insur- 
ance contract  therewith.  See  1  Bacon  Benefit 
Societies  (3d  Ed.)  S  104,  and  authorities  su- 
pra. But  it  is  urged  defendant's  instruction 
No.  11  authorizes  the  jury  to  find  an  acquies- 
cence on  the  part  of  Bange  in  a  void  suspen- 
sion, even  though  he  received  no  notice  di- 
rectly from  the  order  that  he  was  suspended. 
The  matter  of  a  void  suspension  presupposes, 
of  course.  Irregularities  throughout,  and, 
among  other  things,  that  a  notice  of  such 
snspension  was  not  transmitted  to  the  Insui^ 
ed  as  It  should  have  been.  This  being  true, 
the  Instruction  should  not  be  condemned  for 
fitillng  to  require  the  Jury  to  find  the  Insured 
bad  received  notice  of  suspension  from  the 
order  directly;  for  It  he  actually  knew  the 
fact  pertaining  to  It,  and  acquiesced  therein 
through  discontinuing  the  payment  of  con- 
tributions or  further  attempting  to  affiliate 
and  by  treating  the  Insurance  contract  as 


abandoned.  It  Is  Immaterial  how  such  knowl- 
edge was  obtained.  It  is  to  be  observed  that 
instruction  No.  11  requires  the  Jury  to  find 
that  Bange  received  "knowledge"  of  the  fact 
of  the  suspension,  and  was  tbo-eafter 
"aware"  of  it  These  words  as  employed  in 
the  context  Imply,  of  course,  that  the  insar- 
ed  knew  the  fact  of  his  purported  suspension, 
which,  of  course,  is  more  than  to  say  he  had 
heard  a  mere  rumor  to  that  effect  There 
can  be  no  doubt  that.  If  Bange  knew  that  ho 
was  declared  suspended  as  for  the  nonpay- 
ment of  contribution  No.  132,  and  with  this 
knowledge  thereafter  acquiesced  therein  un- 
til he  died  four  or  five  months  later,  such  ac- 
quiescence should  be  treated  as  an  abandon- 
ment by  him  of  his  rights  In  the  premises, 
and  this,  too,  notwithstanding  that  he  acquir- 
ed such  knowledge  of  the  suspension  from 
some  other  source  than  the  order  Itself.  In 
this  connection  see  Konta  v.  St  Louis  Stock 
Exch.,  189  Mo.  26,  87  S.  W.  960,  where  It  ap- 
pears the  expelled  member  was  declared  to 
have  acquiesced  In  his  expulsion  after  hav- 
ing received  notice  from  a  friend  who  merely 
told  him  of  it,  and  without  it  appearing  that 
notice  was  conveyed  to  him  to  that  effect  by 
the  association. 

An  amended  answer  was  filed  in  the  case 
after  its  remand  on  the  former  appeal.  The 
averments  of  fact  in  this  answer  are  meager. 
It  should  be  enough  to  merely  suggest  an 
amendment  If  defendant  Is  so  advised,  it 
may  file  an  amended  answer  before  a  retrial 
of  the  cause. 

For  the  errors  In  the  instructions  above 
pointed  out  the  Judg:ment  should  be  reversed, 
and  the  cause  remanded.    It  is  so  ordered. 


REYNOLDS,  P. 
J.,  concurs. 


J.,  not  sitting;   ALLEN, 


CLARKSON  V.  LAIBLAN  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     Dee. 
2,  1913.) 

1.  iNJnNcnoK  (I  99*)— Subjects  oir  Pbotbc- 
HON— Personai  Bioht — Occupation. 

A  man's  occupation  partakes  of  the  char- 
acter of  property  entitled  to  the  protection  of 
an  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i  172;  Dec.  Dig.  |  99.»] 

2.  iNJUNcnoK  (I  101*)— Pebsonal  Rioht— 
Intebfebencb  or  Labor  Union. 

A  conspiracy  of  officers  of  a  local  trade  un- 
ion to  interfere  with,  and  their  actual  interfere 
ence  with,  the  pursuit  of  plaintiiTs  business  by 
a  threat  to  his  employer  to  order  a  strike,  where- 
by plaintlB  lost  his  position  as  foreman  and  suf- 
fered the  cancellation  of  a  subcontract  to  his 
substantial  injury,  might  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |{  174,  175;   Dec  Dig.  i  101.*] 

3.  CONSPIEACT  (i  1*)— ElJBMBNTS— INJUKT. 

A  combination  of  two  or  more  persons  by 
some  conrcrted  action,  either  for  the  purpose  of 
accomplishing  an  unlawful  act  or  for  the  pnr- 


*For  oUier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-Ko.  Series  &  Rep'r  Indexes 


Digitized  by 


Cjoogle 


Mo.) 


OliABKSOK  T.  LAIBLAN 


661 


pose  of  accomplishing  a  lawful  act  by  unlaw- 
ful  means,  constitutes  a  conspiracy. 

[Ed.  Note.— For  otlier  cases,  see  Conspiracy, 
Cent  Dig.  f 8  1-6 ;   Dec  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  2,  pp.  1454-1461;   voL  8,  p.  7613.] 

4.  CONBPIKAOT    (I    8*)— BLKMEWTS— INJTTBT  TO 

BnsiNXSB  OB  Occupation. 

Since  a  man's  occupation  partakes  of  the 
character  of  property,  and  since  he  is  entitled  to 
Hfe,  liberty,  and  pursuit  of  happiness  so  long  as 
he  does  not  infringe  upon  the  rights  of  others, 
it  is  unlawful  for  several  persons  to  conspire 
together  to  oppress  him  through  substantial  in- 
jury to  his  lawful  business  or  means  of  liveli- 
hood, as  by  coercing  his  employer  to  discharge 
him  and  to  cancel  a  subcontract. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  |{  7-11;   Dec.  Dig.  8  8.»] 

5.  WoBDs  AND  Phbabb*— "Boycott." 

A  "boycott"  is  a  combination  of  several  per- 
sons to  cause  a  loss  to  a  third  person,  by  coerc- 
ing others  to  withdraw  their  business  through 
threats  that  unless  a  compliance  with  their 
demands  is  made,  they  will  cause  loss  or  injury 
to  him ;  or  an  organisation  to  form  and  exclude 
a  person  from  business  relations  by  intimidation 
and  other  acts  tending  to  violence,  thereby  caus- 
ing him  through  fear  of  Injurv  to  submit  to 
dictation  in  the  management  of  his  affairs. 

{Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  1,  pp.  855,  866;  voL  8,  p. 
7682.} 

6.  Injttnotion  (1 114*)— Subjects  ot  Pbotbo- 

TION— iNTBBrEMENO*    WITH    EmPLOTUENT    — 

Pkbsons  Liable. 

The  rules  of  a  local  union,  of  which  defend- 
ants were  ofiicers,  forbade  the  employment  of 
union  workmen  before,  with,  or  to  follow  non- 
union workmen,  unless  specially  authorized ; 
and  its  business  agent,  charged  with  enforcing 
its  regulations,  coerced  plaintiff's  employer  by 
threat  of  a  strike,  so  that  plaintiff  lost  his  job 
as  foreman  and  also  lost  a  subcontract.  Held, 
that  as  the  agent's  acts  were  done  under  the  es- 
tablished regulations  and  customs  of  the  union, 
its  other  officers  were  also  guilty  of  a  conspiracy, 
and  should  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  U  20^220;   Dec.  Dig.  i  114.*] 

Appeal  from  St  Loals  Circuit  Court;  Eu- 
gene McQulllln,  Judge. 

Injunction  by  James  L.  Clarkson  against 
Frederick  Lalblan,  or  Frederick  Laibly,  and 
others.  Decree  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

T.  J.  Rowe,  Thos.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  all  of  St  Louis,  for  appellants.  Al- 
bert R.  Hausmao,  of  St  Louis,  for  respond- 
ent 

NORTONI,  J.  This  is  a  suit  in  equity 
for  injunctive  relief.  The  finding  and  de- 
cree were  for  plaintiff,  and  defendants  pros- 
ecnte  the  appeal. 

Plaintiff  is  a  Journeyman  roofer  by  occu- 
pation, and  defendants  are  the  business 
agent  and  officers  of  an  unincorporated  or- 
ganization known  as  Local  Union  No.  1  of 
the  International  Brotherhood  of  Composi- 
tion Roofers,  Damp  and  Waterproof  Work- 
ers of  St  Louis,  Mo.  This  organization  of 
wliich  defendants  are  members  is  affiliated 
with  a  central  organization  known  as  the 
Building  Trades  Council  in  the  dty  of  St 


Louis.  At  the  time  complained  of^  defend- 
ant Frederick  Laiblan,  or  Laibly,  was  pres- 
ident of  Local  tTnlon  No.  1,  while  defendant 
Eugene  Morlarlty  was  vice  president  there- 
of; and  defendant  Michael  McCarthy  was 
recording  secretary  and  Michael  Stiannon,  its 
financial  secretary;  Edward  J.  McCarthy, 
its  treasurer;  William  Holstein,  its  door- 
keeper; and  defendant  Patrick  F.  Garvey,  iti> 
business  agent  The  several  other  defend- 
ants named  in  the  bill  were  members  of  the 
executive  committee  of  such  local  union. 
These  defendants  were  all  members  of  the 
voluntary  association  known  as  Local  Union 
No.  1,  and,  as  before  said,  were,  through  it, 
affiliated  with  the  Central  Building  Trades 
Ootmdl.  All  of  the  building  trades,  save 
the  bricklayers  of  the  city  of  St  Louis,  were 
affiliated  together  in  the  Building  Trades 
Council  but  Local  Union  No.  1,  of  which 
these  defendants  are  members,  was  consti- 
tuted solely  through  the  co-operation  and 
affiliation  of  members  engaged  in  the  occu- 
pation of  Journeymen  composition  roofers. 

It  appears  that  plaintiff  had  been  a  mem- 
ber of  Local  Union  No.  1  from  1903  to  1906, 
that  tiien  he  was  a  Journeyman  waterproof 
roofer,  and  eligible  to  membership  therein. 
In  1906  he  embarked  In  the  roofing  business 
on  his  own  behalf,  and  became  an  employer 
of  Journeymen  roofers,  which,  under  the 
rules  of  the  imion,  ipso  facto  terminated  his 
membersliip  therein.  While  thus  engaged  as 
a  contracting  roofer,  plaintiff  employed  only 
members  of  Local  Union  No.  1,  and  complied 
with  all  of  its  rules.  In  the  latter  part  of 
January,  1909,  plaintiff  sold  out  his  business 
to  the  St  Louis  Roofing  Company  and  was 
employed  by  the  general  manager  of  that 
concern  as  a  roofer.  He  worked  one  day  for 
that  company  and  was  laid  off.  Thereupon 
Mr.  Holland,  the  manager  of  St  Louis  Roof- 
ing Company,  sent  word  from  his  office  to 
the  shop  foreman  that  plaintiff  should  be 
placed  In  charge  of  a  gang  of  men  as  fore- 
man at  60  cents  per  hour.  On  the  morning 
of  February  21,  1909,  plaintiff  appeared  at 
the  shop  of  the  St  Loula  Roofing  Company 
and  reported  for  work  to  the  foreman.  De- 
fendant Patrick  F.  Garvey,  business  agent 
for  Local  Union  No.  1,  was  at  the  shop  of  the 
St  Louis  Roofing  Company  at  the  time,  as 
was  his  custom,  for  it  Is  said  he  was  pres- 
ent there  every  morning  to  see  that  no  non- 
union workmen  were  given  work  in  pref- 
erence to  those  who  were  members  of  the 
union.  The  foreman  of  the  St  Louis  Roofing 
Company  handed  a  yellow  slip  of  paper  to 
plaintiff,  indicating  his  position  as  foreman 
of  a  gang  of  roofers  to  which  he  had  been 
assigned  by  Mr.  Holland,  the  general  man- 
ager. When  defendant  Garvey,  business 
agent  of  the  union,  saw  plaintiff  in  posses- 
sion ot  the  yellow  slip,  he  Inquired  of  Haley, 
the  shop  foreman,  whether  or  not  all  of  the 
other  men  there  in  attendance  were  to  be 
given  work  that  morning,  and  Haley  replied 
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in  the  negatlTfc  Thereupon,  Garrey  said  to 
Haley,  "Thla  man  (meaning  plaintiff)  don't 
go  to  work  either  then."  In  obedience  to 
Carrey's  command,  Haley  took  from  plain- 
tiff hiB  yellow  slip  of  paper  and  dispensed 
with  his  serrlces  as  foreman.  Plaintlfl  and 
Garrey  then  entered  Into  a  conversation 
about  plaintiff  Joining  the  union.  On  the 
following  night,  plaintiff  applied  to  Local 
Union  No.  1  for  membership  therein  and  was 
present  in  the  ante  room,  waiting  action  on 
bis  application.  All  of  the  defendants  here 
were  at  that  meeting,  unless  It  be  Hurley, 
and  it  appears  they  considered  plaintUTs  ap- 
plication for  membership,  but  deferred  action 
thereon.  Soon  thereafter,  plaintiff  submitted 
another  application,  but  it  is  said  it  was  re- 
jected, and  plaintiff  was  advised  by  defend- 
ant Garvey  that  this  was  because  he  had 
applied  to  the  office  through  Mr.  Holland 
for  work  Instead  of  coming  to  the  shop  where 
Qarvey  was  stationed. 

Thereafter,  on  March  16,  1909,  plaintiff  en- 
tered into  a  contract  with  St  Louis  Roofing 
Company  to  roof  a  building  to  be  occupied 
by  the  Rohan  Boiler  Works,  and  14  houses 
in  Parkview.  He  entered  upon  this  work  as 
subcontractor,  and  on  March  20th,  just  as  be 
was  completing  the  task  of  roofing  the  build- 
ing to  be  occupied  by  the  Rohan  Boiler 
Works,  defendant  Garvey  called  upon  him 
there  and  inquired  what  plaintiff  was  doing. 
Plaintiff  Informed  Garvey  he  was  roofing  the 
building  as  subcontractor  for  the  St  Louis 
Roofing  Company,  whereupon  Garvey  said  to 
plaintiff,  "Ton  know  we  ain't  going  to  let  yon 
do  that"  And  plaintiff  said  In  reply,  "I 
don't  see  why.  I  telephoned  for  men  and  you 
wouldn't  send  them  to  me,  and  X  couldn't 
leave  the  Job  go."  To  this  Garvey  replied, 
"Well,  If  they  (St  Louis  Roofing  Ciompany) 
give  yon  any  more  work  Monday  morning, 
I  will  call  every  man  away  from  the  St  Lou- 
is Roofing  Company."  It  is  in  evidence  that 
the  St  Louis  Roofing  Company  employed  at 
the  time  from  75  to  100  union  men,  who  were 
members  of  Local  Union  No.  1,  of  which  Gar- 
vey was  the  business  agent  This  conversa- 
tion between  Garvey  and  plaintiff  occurred 
on  Saturday  afternoon,  and  Immediately 
thereafter,  Garvey  called  Mr.  Holland,  man- 
ager of  the  St.  Louis  Roofing  Company,  over 
the  telephone  and  made  an'  appointment,  stat- 
ing, according  to  the  evidence  of  Mr.  Hol- 
land, "that  there  was  trouble  on  account  of 
Mr.  Clarkson  subcontracting,  and  that  tt  we 
didn't  change  the  arrangement  that  he  would 
pull  all  the  men  off  or  there  would  be  a 
strike  of  100  men  Monday  morning,  some- 
thing to  that  effect"  Mr.  Holland  continued, 
"He  (Garvey)  came  op  to  the  office  about 
5  o'clock,  I  guess  it  was,  and  we  talked  the 
matter  over  and  decided  that  we  wouldn't 
snbcontract  to  Mr.  Clarkson  (the  plalntlir)." 
Holland  says  that  while  he  could  not  state 
the  precise  conversation  between  him  and 
Garvey,  Garvey  said,  in  effect,  that  a  strike 
would  be  declared  if  he  continued  his  con- 


tracts with  plaintiff.  Because  of  this  threat, 
M!r.  Holland,  for  St  Louis  Roofing  Company, 
called  off  and  canceled  the  contracts  with 
plaintiff  for  the  roofing  of  the  14  houses  in 
Parkview,  and  plaintiff  was  therefore  unem- 
ployed for  a  considerable  tim&  The  evidence 
of  Holland,  manager  of  the  St  Louis  Roofing 
(Company,  is  that  that  company  had  in  its 
employ  from  76  to  100  union  men,  members 
of  Local  Union  No.  1,  at  the  time,  and  that 
its  business  was  pressing,  that  the  contracts 
with  plaintiff  were  called  off  and  its  business 
relations  with  him  terminated,  because  he 
knew  Garvey  was  the  business  agent  of  the 
union,  and  was  in  a  position  to  entail  loss 
upon  the  St  Louis  Roofing  Company  if  the 
demand  were  not  complied  with. 

It  appears  that  there  are  about  225  roofers 
in  all  in  St  Louis  and  all  but  about  twenty 
of  them  belong  to  the  union.  Nearly,  or 
about,  one-half  of  this  number  were  in  the 
employ  of  the  St  Louis  Roofing  Company  at 
the  time.  Moreover,  it  appears  that  90  per 
cent  of  all  of  the  men  engaged  in  the  various 
building  trades,  save  bricklayers,  are  mem- 
bers of  the  various  building  trades  local 
unions,  which  are  affiliated  together.  It  does 
not  appear  that  any  of  the  defendants  per- 
sonally, save  Garvey,  interfered  with  plain- 
tiff, or  that  they  personally  threatened  his 
employer,  the  St  Louis  Roofing  Company, 
but  the  case  concedes  that  Garvey  was  the 
business  agent  of  the  union  of  which  the 
other  defendants  were  officers.  It  appears, 
too,  that  Garvey  and  others  constituted  a 
committee  of  delegates  which  represented 
Local  Union  Na  1,  of  which  the  other  de- 
fendants are  officers,  in  the  Central  Trades 
Council.  It  is  in  evidence,  too,  that  no  one 
of  the  mechanics  affiliated  with  the  Building 
Trades  (Council,  whether  through  Local  Union 
No.  1  to  which  the  roofers  belonged  or  oth- 
ers, is  permitted  to  work  with,  before,  or 
after  any  nonunion  man,  on  pain  of  a  fine  or 
other  penalty  to  be  imposed.  Moreover,  It 
appears  that,  under  the  rules  of  the  union 
in  force  at  the  time,  any  employer  who  em- 
ploys nonunion  men,  without  the  consent  of 
the  union  to  which  defendants  belonged,  is 
subject  to  a  fine  which  the  union  will  impose, 
and  which  must  be  paid  before  the  embargo 
thus  levied  is  raised  and  the  union  men  per- 
mitted to  engage  again  in  his  service. 

[1 , 2]  It  appears  that  defendant  Garvey 
had  been  the  business  agent  for  Local  Union 
No.  1,  of  which  his  codef  endants  are  officers, 
for  a  number  of  years,  and  visited  the  shop 
of  the  St  Louis  Roofing  Company  and  others 
engaged  in  that  business  dally.  Among 
other  things,  it  was  the  duty  of  Garvey  to 
see  that  none  but  union  men  were  permitted 
to  work,  without  special  permission  from 
himself  or  the  union.  Among  other  things, 
plaintiff  testifies  that  Garvey  informed  him 
that  he  "could  stay  at  his  own  little  busi- 
ness,"— that  Is  the  business  which  he  had 
theretofore  sold  out  And  it  appears  clear 
enough  that  Garvey's  threats  communicated 
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first  to  tbfl  foreman  and  then  to  the  manager 
of  plalntlfCa  employer  caused  him  to  lose 
his  position  as  a  foreman  of  the  gang,  and 
afterwards  occasioned  the  cancellation  of  his 
several  contracts.  Besides  the  testimony  of 
the  manager  of  the  St  Lonls  Booflng  Com- 
pany that  he  canceled  plalntUTs  contracts  in 
order  to  obviate  the  trouble  and  loss  which 
would  be  entailed  as  a  result  of  Garvey's 
"pulling  off  his  men,"  or  ordering  a  strike, 
plaintiff  testified,  "Mr.  Holland  told  me  that 
they  was  too  busy  to  have  any  trouble  and  he 
says,  1  will  have  to  take  them  contracts 
away  from  you.'"  None  of  the  defendants 
took  the  stand,  and  the  case  rests  alone  up- 
on the  evidence  of  plaintiff  and  his  several 
witnesses,  who  fully  corroborate  him  through- 
out Obviously  the  court  did  not  err  In  de- 
creeing a  perpetual  Injunction  against  all  of 
the  defendants  on  this  evidence.  It  Is  cer- 
tain that  a  man's  occupation,  whether  it  be 
that  of  a  roofer,  laborer,  or  what  not,  per- 
takes  of  the  character  of  property,  and  he  is 
entitled  to  have  it  protected  by  the  process 
of  Injunction,  when  other  persons  confeder- 
ate and  conspire  to  and  actually  interfere 
with  its  prosecution  In  such  a  manner  as  to 
work  substantial  injury  upon  him.  A  re- 
cent Judgment  of  our  Supreme  Court  is  au- 
thority In  point  to  this  effect.  See  Lohse 
Patent  Door  Co.  v.  Fuelle,  215  Mo.  421,  114 
S.  W..997,  22  L.  ».  A.  (N.  S.)  607, 128  Am.  St 
Rep.  492.  Here  It  appears,  and  this  too, 
without  contradiction,  that  Garvey  repre- 
sented the  other  defendants,  all  of  whom  are 
officers  of  Local  Union  No,  1,  In  threatening  to 
pull  off  the  union  men  employed  by  plaintiff's 
employer,  the  St  Louis  Roofing  Company, 
unless  it  terminated  all  beneficial  business 
relations  with  plaintiff.  The  evidence  is 
abundant  that  Garvey  was  acting  witliln  the 
scope  of  his  authorl^  as  business  agent  of 
the  union,  and  carrying  out  both  the  letter 
and  the  spirit  of  Us  rules  and  regulations  In 
so  doing.  It  is  certain  that  neither  one  man 
nor  a  multitude  organized  together  have  the 
right  to  coerce  an  employer,  through  threats 
to-  Impair  his  hnslness  or  cause  a  loss  to  him, 
to  discharge  another  person  from  his  serv- 
ices. See  Swalne  v.  Blackmore,  75  Mo.  App. 
74. 

[8, 4]  Because  a  man's  occupation  partakes 
of  the  character  of  property,  and  for  the  rea- 
son, too,  that  every  one  enjoys  the  right  to 
life,  liberty,  and  the  pursuit  of  happiness  so 
long  as  he  does  not  Infringe  upon  the  rights 
of  others.  It  is  unlawful  for  several  persons 
to  confederate,  conspire,  co-operate  together, 
to  the  end  of  oppressing  another  through 
substantial  injury  from  prosecuting  his  law- 
ful means  of  livelihood.  Door  Co.  v.  Bhaelle, 
215  Mo.  421,  114  S.  W.  997,  22  L.  R.  A. 
(N.  S.)  607, 128  Am.  St  Rep.  492.  It  is  cer- 
tain ttiat  a  combination  of  two  or  more  per- 
sons by  some  concerted  action,  either  for  the 
purpose  of  accomplishing  an  unlawful  act  or 
for  the  purpose  of  accomplishing  a  lawful 
end  by  unlawful  means,  coastltutes  a  con- 


spiracy. See  State  ▼.  Dalton  &  Fay,  134  Mo. 
App.  517,  114  S.  W.  1132.  Here,  though  the 
organization  of  the  union  and  the  member- 
ship therein  were  entirely  proper  and  lawful, 
the  end  sought  to  be  achieved  In  coercing 
plaintiff's  employer  to  discharge  him  and  to 
terminate  and  refuse  further  benefldal  busi- 
ness Intercourse  with  him  was  unlawful. 
Therefore,  the  confederation  being  present,  a 
con^racy  against  the  rights  of  plaintiff 
appears  well  established. 

[S]  In  this  connection  it  is  pertinent  to 
copy  the  definition  of  a  boycott  recently  ap- 
proved by  our  Supreme  Court  for  it  reflects 
the  prlndple  involved  In  the  Judgment  in  the 
Instant  case.  "A  boycott  may  be  defined  to 
be  a  confbinatlon  of  several  persons  to  cause 
a  loss  to  a  third  person  by  causing  others 
against  their  will  to  withdraw  from  him 
their  beneficial  business  intercourse  through 
threats  that  unless  a  compliance  with  th^ 
demands  be  made,  the  persons  forming  the 
combination  wUl  cause  loss  or  injury  to  him ; 
or  an  organization  formed  to  exclude  a  per- 
son from  business  relations  with  others  by 
persuasion,  intimidation,  and  other  acts, 
which  tended  to  violence,  and  thereby 
cause  him  through  fear  of  resulting  in- 
jury to  submit  to  dictation  In  the  man- 
agement of  his  affairs.  Such  acts  con- 
stitute a  con^racy,  and  may  be  restrained 
by  injunction.  ♦  •  •  All  the  authorities 
hold  that  a  combination  to  injure  or  destroy 
the  trade,  business,  or  occupation  of  another 
by  threatening  or  producing  Injury  to  the 
trade,  business  or  occupation  of  those  who 
have  business  relations  with  him  Is  an  un- 
lawful conspiracy  regardless  of  the  name  by 
which  it  is  known,  and  may  be  restrained  by 
Injunction."  Door  Co.  v.  Pnelle,  215  Mo. 
421,  446,  447,  114  S.  W.  997,  1003  C22  !<.  R.  A. 
[N.  S.]  607,  128  Am.  St  Rep.  492). 

[I]  The  evidence  reveals  that  the  rules  and 
regulations  of  the  union,  with  which  all  of 
defendants  were  affiliated  and  In  which  they 
occupied  the  several  offices,  forbade  the  em- 
ployment of  nonunion  worksten  either  be- 
fore, with,  or  to  foUow  union  workmen,  un- 
less specially  authorized.  Moreover,  it  ap- 
pears to  be  the  duty  of  the  business  agent 
defendant  Garvey,  to  proceed,  as  the  repre- 
sentative of  the  union  and  its  members,  to 
enforce  the  regulations  in  respect  of  such 
matters.  This  being  true,  it  is  entirely  clear 
that  though  Garvey  was  the  only  one  of  the 
defendants  actively  pursuing  the  plaintiff 
and  coercing  his  employer,  he  did  so  at  the 
behest  of  all  under  the '  established  regula- 
tions and  customs  of  the  union. 

It  seems  to  be  tacitly  conceded  in  the  brief 
that  a  case  is  made  against  Garvey,  but  it  is 
argued  tliat  the  evidence  falls  to  show  he 
was  authorized  to  call  a  strike  or  "pull  off 
the  men,"  as  he  threatened.  It  appears 
plaintiff  liad  been  a  member  of  the  union 
theretofore,  and  tliat  Mr.  Holland,  manager 
of  the  St  Louis  Roofing  Company,  had  em- 
ployed its  members  for  yeaia.    Both  of  these 
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witnesses  tesdfled  that  Garvey  possessed  au- 
thority in  this  'behalf,  and,  Indeed,  the  en- 
tire evidence  affords  a  strong  Inference  to 
that  effect  The  court  was  certainly  Justi- 
fied in  finding  sutfh  to  be  the  fact  Moreover, 
rale  39  in  the  book  of  rules  of  the  Building 
Trades  Council,  which  was  introduced  in  evi- 
dence without  objection,  provides  that  no 
member  of  any  trade  affiliated  with  the  coun- 
cil shall  be  permitted  to  work  on  any  Job  de- 
clared unfair,  and  must  cease  work  thereon 
at  the  call  of  any  duly  authorized  business 
agent  Though  we  regard  the  evidence  suffi- 
cient without  reference  to  this  rule  on  the 
score  of  Garvey's  authority,  such  authority 
Is  certainly  set  forth  with  clearness  therein. 
The  Judgment  against  all  of  the  defendants 
should  be  affirmed.    It  la  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


CLARKSON  V.  GARVEY  et  aL 

(St  Louis  Court  of  Appeals.    Missoari.    Dec.  2, 
1913.) 

1.  Appeai.  and  Ebbob  (I  633*)— Bkcobd  — 
What  Ookbtitutes  —  Opinion  of  Tbiax 

JlTDOK. 

A  written  opinion,  prepared  by  the  trial 
ndge  on  sustaining  a  motion  for  a  new  trial,  to 
>e  available  as  disclosing  the  grounds  for  which 
new  trial  was  granted  must  have  been  spread  of 
record  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2339,  2400;  Dec.  Dig.  § 
533.*] 


^ 


2.  Appkai.  and  Ebbob  (|  706*)- Review— Dis- 
CHETioN  OF  Tbiax  Coubt  —  Gbantino  New 
Tbial. 

Upon  a  record  showing  only  that  motions 
for  a  new  trial  made  by  all  the  defendants  were 
sustained  and  a  new  trial  ordered,  the  case  is  to 
be  reviewed  with  reference  to  the  grounds  for 
new  trial  set  forth  in  the  motion  therefor,  and 
the  award  of  a  new  trial  must  be  sustained  if 
the  granting  of  it  on  any  one  of  such  grounds 
was  a  proper  exercise  of  the  court's  discretion. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  2944-2947;  Dec.  Dig.  { 
706.  •! 

3*  Appeai,  and  Ebbob  ((  979*)— New  Tbial 
(I  72*)  —  Review  —  Discretion  or  Tbial 

COUBl^— iNSUFTtflENCT  OF  EVIDENCE. 

It  is  proper  to  grant  a  new  trial  on  the 
ground  that  the  verdict  is  against  the  weight  of 
the  evidence,  and  an  award  of  a  new  trial  on 
that  ground  should  be  sustained,  unless  tliere  ap- 
pears an  abuse  of  judicial  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  3871-3873,  3877 :  Dec.  Dig. 
§  979;*  New  Trial,  Cent  Dig.  gf  146-148; 
Dec.  Dig.  I  72.*]       • 

4.  New  Tbiai.  (J  72*)— Qbotjnds— Weight  of 

Evidence. 

The  award  of  but  one  new  trial  will  not 
be  disturbed  on  appeal  as  for  abuse  of  discre- 
tion, where  there  is  in  the  record  substantial 
evidence  in  favor  of,  or  such  as  will  sustain,  a 
verdict  for  the  party  to  whom  the  new  trial  is 
granted. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {!  146-148;   Dec.  Dig.  i  72.*] 


6.  CowBPiBAOT  <|  19*)— Action— Bttbdkw  of 

Pboof. 

In  an  action  against  the  business  agent 
and  other  officers  of  a  local  union  for  conspira- 
cy, the  plaintiff  liad  the  burden  of  proof 
throughout  to  show  that  the  other  defendants 
conspired  with  or  were  responsible  for  or  rati- 
fied the  business  agent's  acts. 

[Sid.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  26,  26;   Dec  Dig:  |  19.*] 

6.  New  Tbiai.  (|  78*>— Fibst  ob  Secoitd  Mo- 
tion—Statutes. 

Under  Rev.  St  1909,  |  2023,  providing  that 
only  one  new  trial  shall  be  allowed  to  either 
party,  except  where  the  triers  of  the  fact  shall 
have  erred  in  a  matter  of  law,  or  where  the 
Jury  is  guilty  of  misbehavior,  uie  rule  ia  that 
if  one  verdict  has  been  set  aside  on  the  ground 
of  the  insufficiency  of  the  evidence,  a  second 
verdict  cannot  be  set  aside  for  the  same  cause. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  162-166 ;  Dec.  Dig.  I  78.*] 

7.  New  Tbiai,  (g  78*)— Gboitndb  — iRStrvn- 
ciENOT  OF  Evidence. 

Under  Rev.  St  1909,  I  2023,  which  pro- 
vides that  only  one  new  trial  shall  be  allowed 
to  either  party,  except  where  tiie  triers  of  the 
fact  shall  have  erred  in  a  matter  of  law,  or 
when  the  jury  shall  be  guilty  of  misbehavior, 
the  trial  court  may  grant  one  new  trial  to  ei- 
ther party  upon  the  ground  of  the  insufficiency 
of  the  evidence,  or  that  the  verdict  is  against 
the  weight  of  the  evidence,  regardless  of  the 
number  of  new  trials  that  may  have  been  there- 
tofore granted  to  the  same  party  upon  other 
grounds. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  81  162-165 ;    DecTOig.  {  78.*] 

8.  New  Tbial  (f  72*)— Gbounds— Suffiohn- 
OT  OF  Evidence. 

In  an  action  against  the  business  agent  of 
a  local  union  for  conspiracy  by  threatening 
plaintiff's  employer  with  a  strike,  whereby 
plaintiff  lost  his  joo  and  also  a  subcontract  evi- 
dence held  sufficient  to  support  a  verdict  for 
defendant,  if  it  should  be  found  so  that  the 
court  did  not  abuse  its  discretion  in  granting 
him  a  new  trial. 

[Ed.  Note.— For  other  eases,  see  New  Trial. 
Cent  Dig.  {§  14&-148;   DecTDig.  |  72.*] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Injunction  by  James  L.  Clarkson  against 
Patrick  F.  Garvey  and  others.  From  an 
order  setting  aside  a  verdict  for  plaintiff  and 
granting  defendants  a  new  trial,  plaintiff  ap- 
peals. Affirmed  and  cause  remanded,  with 
direction  to  proceed  with  a  new  trial. 

Albert  E.  Hausmen,  of  St  Loula,  for  ap- 
pellant T.  J.  Rowe,  Thos.  J.  Rowe,  Jr.,  and 
Henry  Rowe,  all  of  St  Louis,  for  respond- 
ents. 


NORTONI,  J.  This  Is  a  suit  for  both  ac- 
tual and  punitive  damages  said  to  have  ac- 
crued to  plaintiff  through  the  wrongful  con- 
duet  of  defendants  in  coercing  his  discharge 
from  serviee,  and  causing  the  breach  of  cer- 
tain contracts  by  another,  to  his  detriment 
Plaintiff  recovered  at  the  trial,  but  the  court 
sustained  defendants'  motions  for  a  new  trial 
and  set  the  verdict  aside.  The  appeai  is 
prosecuted  by  plaintiff  from  the  order  of  the 


*For  other  case*  see  same  topic  and  section  NUMBER  Id  Dec  Dig.  A  Am.  Dig.  Ker-No.  Series  ft  Rap'r  Indezae 
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court  setting  aside  the  verdict  and  granting 
defendants  a  new  trial. 

Plaintiff  Is  a  journeyman  composition  roof- 
er by  occnitatlon,  and  defendants  are  all 
members  and  officers  of  Local  Union  No.  1, 
International  Brotherhood  of  C!omposition 
Roofers,  Damp  and  Waterproof  Workers  of 
St  Louis,  Hlssourl.  This  organization  is  a 
voluntary  one  and  unincorporated.  It  seems 
to  be  a  branch  and  is  affiliated  with  the 
Building  Trades  Council  of  the  city  of  St 
Louis,  In  which  organization  all  of  the  build- 
ing trades  of  the  city,  save  the  bricklayers, 
are  affiliate  The  several  defendants  are 
the  officers  of  Local  Union  No.  1,  and  defend- 
ant Patrick  F.  Garvey  is  the  business  agent 
of  the  union.  Frederick  Lalbly  was  president 
of  Local  Union  No.  1  at  the  time  complained 
of,  while  EiUgene  Moriarity  was  vice  president 
thereof,  Michael  McCarthy  was  recording 
secretary,  and  Michael  Shannon  the  financial 
secretary  of  the  union.  Edward  J.  McCarthy 
was  its  treasurer;  William  Holsteln,  Its 
doorkeeper;  and  as  before  said,  Patrick  F. 
Garvey,  its  business  agent  All  of  the  men 
so  named  are  defendants  here,  and  the  suit 
proceeds  against  them  Jointly  for  both  actual 
and  punitive  damages. 

It  appears  plaintiff  was  formerly  a  mem- 
ber of  this  anion  from  1903  to  1906,  when  he 
established  a  small  roofing  business  for  him- 
self, and  his  membership  in  the  union  ceased 
because  of  that  fact,  that  Is  because  be  be- 
came an  employer  and  was  no  longer  a  Jour- 
neyman. About  January  or  February,  1909, 
plaintiff  sold  his  business  and  tools  to  the  St 
Louis  Roofing  Company  and  entered  Into  an 
arrangement  with  that  concern  whereby  he 
was  to  enter  Its  employ.  Plaintiff  worked 
for  that  company  one  &iy  and  was  laid  off. 
Thereupon  Mr.  Holland,  the  manager  of  the 
St  Louis  Roofing  Company,  directed  Its  shop 
foreman  to  place  plaintiff  in  charge  of  a 
gang  of  men  as  a  foreman,  or  gaffer.  Plain- 
tiff reported  for  work  at  the  shop  of  the  St 
Louis  Roofing  Company  and  the  foreman, 
Ealey,  in  obedience  to  ttie  order  of  the  mana- 
ger of  the  company,  gave  him  a  yellow  slip 
which  signified  his  assignment  to  duty  as  the 
foreman  of  a  gang.  Thereupon  defendant 
Patrick  F.  Garvey,  business  agent  for  Local 
Union  No.  1  Inquired  of  Haley,  who  was  then 
present,  whether  or  not  all  of  the  other  men 
there  waiting  were  to  be  given  work  that 
morning,  and  Haley  replied  in  the  negative. 
Garvey  then  said  to  Haley,  "This  man  (mean- 
ing plaintiff)  don't  go  to  work  either  then," 
and  Haley  took  from  plaintiff  his  yellow  slip 
and  dispensed  with  his  services  as  foreman. 
Plaintiff  then  made  application  to  become  a 
member  of  the  union,  and  Garvey  and  all 
of  the  defendants  considered  it  that  night, 
but  deferred  action  thereon.  Finally  plain- 
tiff's application  for  membership  in  the  union 
was  rejected  because,  as  he  was  told  by  Gar- 
vey, that  he  had  applied  for  work  from  the 
St  Louis  Roofing  ComjjMiny  through  the  office 


and  not  at  the  shop  where  Oarr^  was  sta- 
tioned as  the  representative  of  the  union. 
'  Thereafter,  on  March  16,  1909,  plaintiff  en^ 
tered  into  a  contract  with  the  St  Louis  Roof- 
ing Company  to  roof  a  building  to  be  occupied 
by  the  Rohan  Boiler  Works,  and  14  houses 
in  Parkview.  He  entered  upon  this  work  as 
subcontractor,  and  on  March  20th,  as  he  was 
completing  the  task  of  roofing  the  building 
to  be  occupied  by  the  boiler  works,  defendant 
Garvey  called  upon  him  there  and  Inquired 
what  he  was  doing.  Plaintiff  Informed  Gar- 
vey he  was  roofing  the  building  as  subcon- 
tractor for  the  St  Louis  Roofing  Company, 
whereupon  Garvey  said  to  plaintiff  substan- 
tially that  he  would  not  be  permitted  to  con- 
tinue working  for  that  company.  Garvey 
then  said,  "If  the  St  Louis  Roofing  Company 
gives  you  any  more  work,  I  will  pull  off  ev- 
ery man  they  have  on  Monday  morning," 
that  Is,  he  would  call  a  strike  of  the  union 
men  in  the  employ  of  the  roofing  company. 
The  evidence  tends  to  show  there  were  75  or 
100  union  men,  members  of  Local  Union  No. 
1,'  of  which  defendants  are  officers,  and  Gar- 
vey was"  business  agent,  then  In  the  employ 
of  the  St  Louis  Roofing  Company.  During 
the  same  afternoon  defendant  Garvey  called 
np  Mr.  Holland,  manager  of  the  St  Louis 
Roofing  Company,  over  the  telephone,  and 
told  him  he  wanted  to  see  him  about  (Clark- 
son)  plalntUTs  working  for  the  company. 
Holland  replied  he  would  have  to  hurry  if  he 
wanted  to  see  him  at  the  office.  Garvey  then 
said  to  Holland,  "Tou  had  better  wait  or  you 
will  have  100  men  walk  out  on  you  Monday 
morning."  Holland  waited  and  Garvey  came 
to  his  office  and  told  him  that,  unless  be  quit 
contracting  with  plaintiff  Clarkson  or  giving 
him  work,  he  would  call  all  the  roofers  away 
from  the  St  Louis  Roofing  Company  on  a 
strike.  It  appears  the  St.  Louis  Roofing 
Company  was  pressed  with  business  at  the 
time,  and  could  not  afford  to  have  its  affairs 
interrupted  as  threatened.  Moreover,  it  is 
in  evidence,  too,  that  If  such  threat  were  car- 
ried out  it  would  entail  a  considerable  loss 
upon  the  St.  Louis  Roofing  Company,  and 
therefore  Mr.  Holland  notified  plaintiff  that 
that  company  would  have  to  take  the  con- 
tracts out  of  his  hands.  Because  of  this, 
plaintiff  lost  his  contracts  with  that  company 
and  remained  unemployed  for  a  considerable 
time. 

The  suit  proceeds  at  law  for  both  actual 
and  punitive  damages  against  all  of  the  de- 
fendants, and  the  jury  awarded  plaintiff  a 
recovery  of  $1,200  actual  damages,  and  $2,500 
punitive  damages.  It  appears  the  case  was 
tried  once  before,  and  the  court  nonsuited  the 
plaintiff  on  his  cause  of  action  asserted 
against  all  of  the  defendants,  save  defend- 
ant Patrick  F.  Garvey,  the  business  agent, 
against  whom  a  recovery  was  had.  There- 
after, the  court  sustained  plaintiff's  motion 
for  a  new  trial,  and  rMnstated  the  case  on 
the  docket  for  further  proceedings  against 
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Garv^'s  codefendants.  At  fhe  same  time, 
the  court  sustained  defendant  Patrick  F. 
Garvey's  motion  for  a  new  trial  on  the 
ground  that  the  award  of  punitive  damages 
by  the  Jury  In  their  verdict  was  excessive, 
and  therefore  the  case  was  set  down  for 
trial  again  against  all  of  the  defendants. 
At  the  second  trial,  a  verdict  was  given  for 
plaintiff  against  all  of  the  defendants,  and 
two  motions  for  a  new  trial  were  duly  filed. 
One  of  these  motions  was  filed  by  defendant 
Patrick  F.  Garvey,  alone,  while  the  other 
was  filed  by  all  of  the  defendants,  save 
Garvey,  Jointly.  The  court  sustained  both 
motions,  set  the  verdict  aside,  and  granted 
a  new  trial  to  all  of  the  defendants,  but 
omitted  to  enter  of  record  the  ground  or 
grounds  upon  which  the  new  trials  were  or- 
dered, as  the  statute  requires. 

[1]  It  is  true  a  written  opinion,  said  to 
have  been  prepared  by  the  trial  judge,  indi- 
cating his  views  of  the  case,  and  delivered  on 
sustaining  the  motions  for  a  new  trial,  ap- 
pears in  the  brief  of  defendants  here.  But 
be  this  as  it  may,  such  opinion  is  no  part  of 
the  record,  and  it  therefore  may  not  be 
utilized  as  disclosing  the  grounds  under  the 
statute  for  which  the  new  trial  is  granted. 
To  render  such  opinion  available  for  that 
purpose  it  should  have  been  spread  of  record 
in  the  case,  and  it  was  not  Such  has  been 
expressly  decided.  See  Hewitt  v.  Steele,  118 
Mo.  463,  24  S.  W.  440 ;  Krels  v.  Mo.  Fac.  R. 
Co.,  131  Mo.  633,  33  S.  W.  64,  1150. 

[2]  The  record  before  us  reveals  no  more 
than  that  the  motions  for  a  new  trial  were 
sustained  on  the  part  of  all  of  the  defend- 
ants and  a  new  trial  ordered.  With  the  case 
in  this  posture,  the  matter  is  to  be  reviewed 
with  reference  to  the  several  grounds  for  a 
new  trial  set  forth  in  the  motion  therefor, 
and  the  action  of  the  court  in  sustaining  the 
motion  and  awarding  the  new  trial  must  be 
sustained  if  it  was  a  proper  exercise  of  the 
discretion  of  the  court  to  grant  a  new  trial 
on  any  one  of  the  grounds  therefor,  set  forth 
In  the  motion.  Met,  etc..  Mining  Co.  t. 
Webster,  193  Mo.  351,  92  8.  W.  79;  Hewitt  v. 
Steele,  118  Mo.  463,  24  S.  W.  440;  Kreis  t. 
Mo.  Paa  R.  Co.,  131  Mo.  533,  33  S.  W.  64, 
1150.  As  before  said,  this  Is  the  first  new 
trial  granted  to  all  of  the  defendants,  save 
Patrick  F.  Garvey.  In  so  far  as  the  defend- 
ants, other  than  Garvey,  are  concerned,  the 
question  is  not  embarrassed  by  the  new  trial 
formerly  granted  in  the  case,  for  that  was 
granted  to  plaintiff  and  not  to  them.  This 
being  true,  it  appears  all  of  the  defendants, 
save  Garvey,  stand  in  the  position  of  having 
had  awarded  to  them  a  new  trial  for  the 
first  time.  Their  motion  for  a  new  trial 
sets  forth  several  grounds  therefor,  and 
among  such  grounds  is  that  that  the  verdict 
is  against  the  weight  of  the  evidence. 

[S]  It  is  proper  for  the  court  to  grant  a 
new  trial  because  It  regards  the  verdict  as 
against  the  weight  of  the  evidence;  and  as 
to  this,  a  broad  Judicial  discretion  is  to  be  in- 


dulged In  favor  of  the  trial  Judge.  Indeed, 
when  the  new  trial  is  granted  on  this  ground, 
the  ruling  of  the  trial  court  with  respect  to 
that  matter  should  be  sustained,  unless  there 
appears  an  abuse  of  Judicial  discretion,  that 
is  that  the  court  exercised  its  power  in  an 
arbitrary  or  improvident  manner.  See  Goold 
V.  St  John,  207  Mo.  619,  106  S.  W.  23; 
Rodan  v.  St  Louis  Transit  Co.,  207  Mo. 
392, 105  8.  W.  1061;  Rigby  v.  St  Louis  Trans- 
it Co.,  163  Mo.  App.  330,  183  S.  W.  UO. 

[4-B]  As  a  corollary  to  the  rule  of  decision 
last  cited,  it  is  declared  that  the  action  of 
the  trial  court  in  granting  but  one  new  trial 
to  the  parties  will  not  be  disturbed  on  ap- 
peal in  any  case  as  for  an  abuse  of  discretion 
In  thus  exercising  its  office  of  supervisor  on 
the  facts  of  the  case,  if  there  is  in  the  rec- 
ord substantial  evidence  in  favor  of,  or  such 
as  will  sustain,  a  verdict  for  the  party  to 
whom  the  new  trial  is  granted.  See  Rigby 
V.  St  Louis  Transit  Co.,  153  Mo.  App.  330, 
133  S.  W.  UO;  Loftus  v.  Met  St  R.  Co., 
220  Mo.  470,  481,  119  S.  W.  942;  Met,  etc.. 
Mining  Co.  v.  Webster,  193  Mo.  361,  92  & 
W.  79.  It  is  certain  that  we  cannot  say  the 
trial  court  abused  its  discretion  in  granting 
a  new  trial  to  all  of  the  defendants  save 
Garvey;  for,  in  any  view  of  the  case,  a  ver- 
dict in  their  favor  would  have  been  amply 
sustained  on  the  evidence.  Of  course,  the 
burden  of  proof  was  on  plaintiff  throughout 
the  case,  and  it  devolved  upon  him  to  show 
that  these  defendants  conspired  with  or  were 
responsible  for  or  ratified  Garvey's  acts.  It 
is  true  the  record  seems  to  be  replete  with 
evidence  tending  to  prove  that  Garvey  was 
the  business  agent  for  the  unincorporated, 
voluntary  association  of  which  his  codefend- 
ants are  ofllcers.  But  be  this  as  It  may,  there 
Is  evidence,  too,  tending  to  prove  that  these 
defendants  did  not  conspire  or  co-operate 
with  him,  and  that  he  was  not  authorized 
by  them  to  perpetrate  the  particular  wrong 
complained  of,  and  that  they  did  not  ratify 
his  acts.  It  is  entirely  clear  that  the  evi- 
dence would  support  a  verdict  for  these  de- 
fendants if  one  should  be  awarded  by  the 
Jury  in  their  favor.  The  order  granting  a 
new  trial  to  these  defendants  must  therefore, 
of  course,  be  affirmed.  But  the  question  re- 
curs as  to  the  new  trial  granted  defendant 
Garvey  on  his  motion  therefor. 

[I]  In  so  far  as  defendant  Garvey  is  con- 
cerned, this  is  the  second  new  trial  granted  to 
him  in  this  case.  The  first  one  was  awarded 
because,  in  the  opinion  of  the  trial  court,  the 
award  of  punitive  damages  against  him  was 
excessive.  The  statute  (sec.  2023,  R.  S. 
1909)  provides  only  one  new  trial  shall  be 
allowed  to  either  party,  except:  First  where 
the  triers  of  the  fact  shall  have  erred  in  a 
matter  of  law;  or,  second,  when  the  Jury 
shall  be  guilty  of  misbehavior.  Under  this 
statute,  a  rule  of  decision  is  established  to 
the  effect  that,  if  the  court  has  set  aside  4me 
verdict  on  the  ground  of  the  Insufficiency  of 
the  evidence^  a  second  verdict  cannot  be  set 
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aside  for  the  same  caase.  See  yermillion  y. 
Parsons,  08  Mo.  App.  72,  71  S.  W.  1092 ;  Me- 
Farland  t.  United  States,  etc.,  Assn.,  124 
Mo.  204,  27  S.  W.  436;  Nlcol  4  Co.  v.  Hyre  & 
Co.,  68  Mo.  App.  134.  But  the  prior  verdict 
against  Garvey  was  not  set  aside  on  the 
ground  that  It  was  against  the  weight  of  the 
evidence  or  for  its  insaffldency,  but  because 
the  award  of  punitive  damages  was  excessive. 

[7}  Under  the  statute  above  dted  it  is  well 
settled  by  a  Judgment  of  our  Supreme  Court 
en  banc  that  the  trial  court  possesses  power 
to  grant  one  new  trial  to  either  party  upon 
the  grounds  of  the  insufflciency  of  the  evi- 
dence, or  that  the  verdict  is  against  the 
weight  of  the  evidence,  regardless  of  the 
number  of  new  trials  that  may  have  been 
theretofore  granted  to  the  same  party  upon 
other  grounds.  See  Kreis  v.  Mo.  Paa  R.  Co., 
131  Mo.  633,  33  S.  W.  64,  1160. 

[t]  This  being  true.  It  would  seem  that  the 
inhibition  of  the  statute  does  not  obtain  even 
against  the  new  trial  granted  to  Garvey  on 
the  ground  that  the  verdict  Is  against  the 
weight  of  the  evidence.  His  motion  for  a 
new  trial,  like  that  of  his  codefendants, 
above  discussed,  sets  forth,  as  one  of  the 
grounds  for  a  new  trial,  that  the  verdict  was 
against  the  weight  of  the  evidence.  In  sus- 
taining the  motion  without  specifying  other 
grounds  under  the  statute  of  record,  the  court 
affirmed  this  among  the  others  set  forth  in 
the  motion  as  the  reason  for  which  the  new 
trial  was  granted.  Therefore  the  order  grant- 
ing a  new  trial  to  Garvey  must  be  sustained, 
unless  it  appears  the  court  abused  its  discre- 
tion In  granting  It.  Such  discretion,  it  Is 
said,  may  not  be  regarded  as  abused  when 
there  is  substantial  evidence  In  the  record 
tending  to  support  a  verdict  in  favor  of  the 
party  to  whom  the  new  trial  is  awarded. 
Rigby  V.  St.  Louis  Transit  Co.,  153  Mo.  App. 
330,  133  S.  W.  110;  Canterbury  y.  Kansas 
City,  130  Mo.  App.  1,  108  S.  W.  674 ;  Karnes 
V.  Winn,  126  Mo.  App.  712,  105  S.  W.  1098. 
Of  course,  plaintiff  bore  the  burden  of  proof 
throughout  the  case,  and,  as  defendant  Gar- 
vey did  not  make  such  admissions  either  in 
the  pleadings  or  at  the  trial  as  would  au- 
thorize a  verdict  against  him  on  that  score 
alone,  It  would  seem  that  a  verdict  in  his 
favor  would  be  supported  by  substantial  evi- 
dence; for,  after  all,  if  the  Jury  were  to  re- 
ject the  evidence  of  plaintiff  and  his  witness- 
es in  toto  as  insufficient,  it  would  suffice  to 
support  a  verdict  for  Garvey.  But  beyond 
this  there  is  an  award  of  punitive  damages 
to  the  amount  of  $2,500  in  the  verdict,  and 
there  is  much  evidence  for  Garvey  that 
though  he  perpetrated  a  wrong  on  plaintiffs 
rights  he  acted  in  good  faith  and  without 
malice  and  offered  him  employment  else- 
where. This  being  true,  it  is  clear  there  is 
substantial  evidence  in  the  record  sufficient 
to  8uppor.t  a  verdict  for  Garvey,  If  the  Jury 
should  award  one  in  his  favor,  and,  because 


of  this  fact,  it  cannot  be  said  the  court  abus- 
ed its  discretion  in  granting  him  a  new  trial 
for  the  reason  the  verdict  was  against  the 
weight  of  the  evidence. 

The  Judgment  should  therefore  be  affirmed, 
and  the  cause  remanded  with  directions  to 
the  trial  court  to  proceed  with  the  new  trlaL 
It  is  so  ordered. 

REYNOLDS,  P.  X,  and  ALLEN,  J.,  con- 
cur. 


OILLEN  T.  NEW  YORK  LIFE  INS.  CO. 

(Springfield  Court  of  Appeals.    Missonri.    Dec 
11,1913.) 

1.  iNSCBAiroK    ((  867*)— LiVB   FouoT— Con- 
BTBucnoN— Loan  on  Pouct. 

Under  Rev.  St.  1809,  {  7897,  providing  that 
no  life  insurance  policy  shall,  after  payment 
of  three  annual  preminms,  be  forfeited  for  de- 
fault in  payment  of  premiums,  but  that  three- 
fourths  the  net  reserve  value  of  the  policy, 
after  dedactinE  any  indebtedness  for  past-due 
premiums,  shall  be  used  for  the  purchase  of 
temporary  or  extended  insurance,  a  loan  con- 
tract, entered  into  between  the  company  and 
the  insured  aubseguent  to  the  issuance  of  the 
policy,  by  which  the  insured  pledged  his  policy 
as  security,  and  agreed  in  advance  that,  in  case 
of  default  in  payment  of  premiums  or  interest, 
the  company  could  apply  the  net  reserve  value 
to  the  payment  of  the  loan,  was  void  in  so  far 
as  it  attempted  to  contract  in  advance  that  the 
net  value  should  be  applied  other  than  for  the 
purchase  of  extended  insurance,  since  the  stat- 
ute enters  into  and  forms  a  part  of  every  pol- 
icy and  takes  precedence  over  anything  con- 
tained therein  or  in  any  subsequent  or  collateral 
contract 

[Ed.  Note.— For  other  cases,  .see  Insurance, 
Cent  Dig.  H  035,  038;   Dec.  Dig.  i  3C7.*] 

2.  iRStlXANOB    a   240*)— SUBBSNDKB    OV   POI.- 

lOT— Acts  Constituting. 

A  pledge  by  the  insured  of  his  life  policy 
to  the  company  to  secure  a  loan,  the  contract 
providing  that  in  case  of  default  in  payment 
of  premium  or  interest,  the  company  could 
foreclose  the  pledge  and  satisfy  the  loan  out  of 
the  net  value  of  the  policy,  was  not  a  surrender 
of  the  policy  under  Kev.  St  1899,  |  7900,  pro- 
viding that  the  insured  may  at  any  time  sur- 
render his  policy  for  a  consideration  adequate 
to  himselt 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  519,  522 ;   Dec.  Dig.  f  240.*] 

3.  Insubanob   ({  170%*)— Loan  Contract— 
Plkdqb— Pebsonai.  Liability. 

An  insured,  in  accordance  with  the  terms 
of  a  life  policy,  contracted  with  the  company 
for  a  loan  and  pledged  his  policy  as  security, 
the  contract  containing  an  express  promise  by 
the  insured  to  repay  and  redeem.  Held,  the 
contract  created  a  personal  obligation  on  the 
insured,  and,  though  the  pledge  was  void,  the 
personal  obligation  remained. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  170%.*] 

4.  iNsxmANCB  (S  230*)— Right  to  Subbkndeb 
Life  Polict— Statutes. 

Though  a  loan  contract  by  which  the  in- 
sured pledged  his  policy  to  the  company  as  se- 
curity and  agreed  in  advance  that,  in  case  of 
default  in  payment  of  either  premiums  or  in- 
terest on  the  loan,  the  company  could  foreclose 
the  pledge  and  satisfy  the  loan  out  of  the  net 
value  of  the  policy,  was  void  under  Rev.  St 
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1899. 1  7897.  ptoTiding  that  no  Ufe  policy  ataaU 
be  forfeited  for  default  in  payment  of  premiums, 
but  that  the  net  reserve  shall  be  used  in  the 
purchase  of  temporary  insurance,  yet,  under 
Bev.  St  1899,  i  7900,  providine  that  the  in- 
sured may,  at  any  time,  surrender  the  policy 
to  die  company  for  a  consideration  deemed  ade- 
quate to  himself,  the  insured  could,  after  de- 
fault in  payment  of  the  premiums,  surrender 
the  policy  in  consideiation  of  the  company  can- 
celing  rae  personal  indebtedness  incurred  by 
the  loan. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  518 ;  Dec  Dig.  |  239.*] 

6.   INSVHANCB    ({    241*)— StTBSBNDXB    OF    LiTK 
POLICT. 

The  insured  oonld  consent  to  a  surrender 
of  the  policy  and  the  application  of  its  pro- 
ceeds to  the  payment  of  his  loan  either  directly 
or  by  way  of  estoppeL 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  620;  Dec  Dig.  J241.*] 

6.  Instjkanob  (8  S67*)— AcT8  CoNsnTunHO— 

SCBKKNDER  Or  LiFB  POLIOT— ESTOPPZL. 

Where  the  insured  was  not  sufficiently  in- 
formed of  his  rights,  his  failure  to  reply  to  a 
notice  fn>m  the  company  and  protest  against  the 
application  of  the  proceeds  of  the  net  reserve 
of  his  policy  to  the  satisfaction  of  a  personal 
indebtedness  created  bj  a  loan  was  not  an  ac- 
quiescence by  estoppel  to  such  action  by  the 
company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ({  935.  9.*W:   Dec.  Dig.  |  367.*] 

7.  EOTOPPBL     (i     112*)  — PiXADIHO  — SXOTI- 
OnSNCT. 

A  plea  of  estoppel  to  be  susScient  must 
plead  the  facts  and  elements  of  an  estoppel,  one 
of  which  is  that  the  party  invoking  the  estop- 
pel was  in  some  manner  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  8  302;   Dec  Dig.  §  112.*] 

Appeal  from  Circuit  Court,  Phelps  County;* 
L.  B.  Woodside,  Judge. 

Action  by  Mary  C.  Glllen  against  the  New 
York  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Jones,  Hocker,  Hawes  &  Angert  and  J. 
Loinberger  Davis,  all  of  St.  Louis,  for  appel- 
lant James  J.  O'Donoboe,  of  St  Louis,  for 
respondent 


STUBGIS,  J.  The  defendant  appeals  from 
a  Judgment  recovered  in  the  trial  court  on  a 
policy  of  Insurance  issued  by  defendant  on 
the  life  of  Frank  E.  Glllen  in  favor  of  his 
wife,  Mary  C,  the  plalntlfT  herein,  aa  bene- 
ficiary. The  case  was  tried  on  an  agreed 
statement  of  facts.  The  policy  was  issued  in 
August,  1900,  for  $2,000,  and  Is  conditioned 
on  the  payment  of  semiannual  premiums  of 
$44.50  each,  payable  on  the  28th  days  of 
February  and  August  of  each  year.  These 
premiums  were  paid  until  August  29,  1909, 
when  default  was  made.  In  the  meantime 
two  loans  were  made  to  the  assured  under 
the  terms  provided  In  the  policy ;  but,  as  the 
first  loan  was  paid  out  of  the  proceeds  of  the 
second  loan,  we  are  concerned  with  that  one 
only.  This  loan  was  for  $500,  at  5  per  cent 
interest,  payable  in  advance,  and  was  made 
on  April  29,  1909,  and  the  interest  then  paid 


In  advance  to  August  28,  1900;  so  that  botb 
the  premium  and  Interest  on  the  loan  became 
due  on  that  date  and  default  was  made  in 
both.  No  further  premium  was  paid  on  the 
poUcy  nor  interest  on  the  loan  prior  to  the 
death  of  the  assured  on  May  28,  1911. 

The  plaintiff's  case  proceeds  on  the  theory 
that  this  policy,  being  a  Missouri  contract 
and  governed  by  the  provisions  of  the  non- 
forfeiture laws  of  this  state  in  force  at  the 
time  the  policy  was  issued,  being  secttons 
7897,  7898,  7899,  and  7900,  B.  S.  1899,  and 
which  are  the  same  as  sections  G946,  before 
the  amendment  in  1903  (Laws  1903,  p.  208), 
6947,  6948,  and  6949,  B.  S.  1909,  was  not  for- 
fdted  by  default  in  the  payment  of  premi- 
ums, but  was  kept  in  force  until  after  the 
death  of  the  Insured  by  automatically  ap- 
plying the  net  value  of  the  policy  available 
to  purchase  temporary  insurance  as  a  net 
single  premium  to  that  purpose.  The  defend- 
ant claims  that  such  net  value  of  the  policy 
was  with  the  implied  consent  of  the  insured 
used  by  it  in  discharging  the  loan  of  the  in- 
sured, valid  at  least  as  a  personal  obligation, 
thereby  surrendering  the  policy,  and  that 
nothing  was  left  with  which  to  purchase 
temporary  Insurance.  It  is  conceded  by  both 
parties  that  this  case  is  very  similar  to  that 
of  Christensen  v.  Insurance  Co.,  160  Mo.  App. 
486,  141  S.  W.  6,  recently  decided  by  the  St. 
Louis  Court  of  Appeals  after  an  opinion, 
though  without  authority,  had  been  render- 
ed by  this  court,  reported  in  152  Mo.  App. 
661,  134  S.  W.  100.  As  this  Is  the  same  de- 
fendant, and  the  policy,  loan  agreement,  etc., 
are  similar  In  both  cases,  and  the  company 
used  the  net  value  of  the  policy  at  the  time 
of  default.  In  that  case  as  in  this  one,  to 
pay  off  the  loan  of  the  assured  instead  of 
applying  the  same  to  purchase  tempor&ry 
Insurance,  a  reading  of  that  case  will  assist 
in  understanding  both  the  law  and  facts  of 
this  one  and  make  a  more  detailed  statement 
unnecessary. 

The  policy  itself  provides  that  cash  loans 
at  6  per  cent  Interest  can  be  obtained  by 
the  insured  on  the  sole  security  of  the  policy 
after  the  policy  has  been  in  force  for  two 
years  or  more,  if  the  premiums  are  paid  to 
the  anniversary  of  the  insurance  next  after 
the  date  of  the  loan,  in  varying  amounts  as 
shown  by  a  table  of  cash  loans  based  on  the 
age  of  the  policy.  This  Is  one  of  the  rights 
of  the  assured  under  the  policy.  The  loan 
agreement  signed  by  the  assured  and  this 
plaintiff  acknowledges  the  receipt  of  the 
money,  $600,  agrees  to  pay  interest  on  same 
in  advance,  pledges  the  policy  as  sole  secur- 
ity for  the  loan  and  interest,  and  deposits 
same  with  the  company  for  that  purpose, 
and  agrees  to  pay  the  loan  when  due,  with 
the  right  to  reclaim  the  policy  at  any  time 
on  repayment  of  the  loan.  It  further  pro- 
vides that  the  loan  shall  become  due  and 
payable  on  maturity  of  the  policy  or  on  de- 
fault in  payment  of  any  of  the  premiums 
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on  tbe  policy  or  the  Interest  on  the  loan.  In 
which  event  tbe  pledge  shall  be  foreclosed 
without  demand  or  notice  by  satisfying  the 
loan  ont  of  the  net  value  of  the  policy  In 
the  manner  provided  therein.  Tbe  provision 
thus  referred  to  in  the  policy  Is  to  the  ef- 
fect that  if  any  premlmn  or  Interest  is  not 
dnly  paid,  and  If  there  is  an  indebtedness  to 
the  company,  then  pald-np  insurance  will  be 
Issued  on  demand  made  within  six  months 
to  such  amount  as  any  excess  of  the  reserve 
over  such  indebtedness  will  purchase,  and, 
"if  no  such  request  for  paid-up  insurance  is 
made,  the  net  amount  that  would  have  been 
payable  as  a  death  claim  on  the  date  to 
which  premiums  were  dnly  paid  will  auto- 
matically continue  as  term  insurance  from 
such  date,  for  such  time  as  said  excess  of 
the  reserve  will  purchase  according  to  the 
company's  present  published  table  of  single 
premiums  for  term  insurance^  and  no 
longer." 

The  agreed  statement  of  facts  farther  le- 
dtes :  "In  accordance  with  said  loan  agree- 
ment and  policy,  the  defendant  duly  fore- 
closed the  lien  on  said  policy  on  the  2eth 
day  of  November,  1909,  and  neither  the  re- 
serve held  by  the  company  on  said  policy  on 
said  date  or  at  the  time  of  its  lapse,  nor  the 
reserve  or  net  value  of  the  policy  on  said 
date,  computed  upon  the  Actuary's  or  Com- 
bined Experience  Table  of  Mortality,  with 
interest  at  4  per  cent  per  annum,  nor  the  re- 
serve or  net  value  of  the  policy  computed 
upon  the  American  Experience  Table  of  Mor- 
tality, with  3  per  cent  Interest  per  annum, 
exceeded  the  sum  then  due  on  account  of 
said  Indebtedness,  and  Interest  Defendant 
at  the  same  time,  canceled  said  loan  and 
canceled  the  indebtedness  of  the  insured  and 
of  plaintiff.  Thereafter,  on  November  26, 
1909,  the  defendant  wrote  and  mailed  the  fol- 
lowing notice:  'New  York,  November  26/09. 
Mr.  Frank  K.  OUlen,  3540a  McKean  Ave'.,  St 
Ix>ui8,  Mo. — Dear  Sir :  Re  policy  No.  307116. 
By  a  loan  agreement  executed  on  the  29th 
day  of  April,  1909,  the  above  policy  on  the 
life  of  Frank  E.  GlUen  was  pledged  to  and 
deposited  with  the  New  Tork  Life  Insurance 
Company  as  collateral  security  for  a  cash 
loan  of  $500.00.  The  premium  and  Interest 
due  on  said  policy  on  the  28th  day  of  August 
1909,  not  having  been  paid,  the  principal  of 
said  loan  became  due  and  has  been  settled 
according  to  the  terms  of  the  policy,  and 
the  policy  has  no  further  value.  Yours 
truly,  John  C  McCall,  Second  Vice  Presi- 
dent by  E.  Ia  H.'  Said  notice  was  received 
by  the  Insured  and  his  beneficiary  on  or 
about  December  1,  1909,  and  thereafter  no 
steps  were  taken  by  either  the  insured,  the 
plaintiff,  or  the  defendant  until  this  action 
was  begun.  If  the  loan  had  not  been  made, 
and  if  tbe  loan  agreement  had  not  been  ex- 
ecuted, and  if  the  foreclosure  had  not  been 
made  and  the  notice  thereof  given  and  re- 
ceived, said  policy  would  have  bad  sufficient 
net  value  to  have  purchased  extended  In- 


surance for  the  full  amount  of  the  policy,  to 
wit  $2,0pO,  for  a  period  beyond  the  date 
when  the  Insured  died." 

[1,  2]  It  will  thus  be  seen  that  the  whole 
case  turns  on  the  right  of  the  defendant  to 
use  the  net  reserve  value  of  the  policy  at  the 
time  default  was  made  in  the  payment  of 
premiums  or  thereafter  in  paying  the  loan. 
Instead  of  ai^lying  it  as  a  net  single  pre- 
mium to  purchase  temporary  Insurance  for 
the  full'  amount  of  the  policy  as  provided  by 
section  7897,  R.  S.  1890. 

The  question  here  presented  is  by  no 
means  a  new  one  and  has  been  before  the 
courts  under  somewhat  varying  facts  in  sev- 
eral recent  cases.  Chrlstensen  v.  Insurance 
Co.,  160  Mo.  App.  486,  141  &  W.  6;  Chrlst- 
ensen V.'  Insurance  Co.,  152  Mo.  Aop.  561, 
134  S.  W.  100;  Burrldge  v.  Insurance  Co., 
211  Mo.  168,  109  S.  W.  660;  Smith  v.  In- 
surance Co.,  173  Mo.  329,  72  S.  W.  936; 
Paschedag  v.  Insurance  Co.,  166  Mo.  App. 
186,  134  S.  W.  102.  Most,  of  the  coUateral 
questions  presented  here  have  been  settled 
beyond  further  controversy  by  the  cases 
above  dted,  and  learned  counsel  have  so  con- 
ceded In  their  briefs  and  arguments  In  this 
court  It  is  no  longer  a  question  that  the 
provisions  of  the  nonforfeiture  statutes  en- 
ter into  and  form  a  part  of  every  policy  of 
Insurance  issued  in  this  state  by  foreign  as 
well  as  domestic  companies  when  authorized 
to  carry  on  their  business  here.  These  stat- 
utory provisions  become  the  supreme  law 
of  every  policy  "anything  In  the  policy  to 
the  contrary  notwithstanding."  In  the  in- 
terpretation and  construction  of  the  policy 
contract  th^  dominate  and  override  all 
conflicting  provisions.  As  to  the  matters 
mentioned  therein,  these  statutory  provisions 
deprive  the  parties  of  freedom  to  contract 
Tbe  object  of  these  nonforfeiture  statutes 
is  to  provide  against  forfeiture  of  policies 
for  nonpayment  of  premiums  by  sx>ecltying 
that  the  net  value  of  the  policy  shall  be  used 
in  purchasing  temporary  insurance  unless 
paid-up  Insurance  is  demanded  within  60 
days.  These  provisions  cannot  be  contracted 
away  except  in  the  Instance  and  In  the  man- 
ner provided  by  section  7900,  R.  S.  1899. 
Smith  V.  Insurance  Co.,  173  Mo.  329,  340, 
72  S.  W.  936 ;  Cravens  v.  Insurance  Co.,  148 
Mo.  583,  50  S.  W.  519,  53  L.  B.  A.  305,  71 
Am.  St  Rep.  628;  Burrldge  v.  Insurance 
Co.,  211  Mo.  158,  172,  109  S.  W.  560.  In 
Chrlstensen  v.  Insurance  Co.,  160  Mo.  App. 
486,  493,  141  S.  W.  6,  8,  the  court  said:  "Our 
Supreme  Court  has  twice  ruled  that  no  por- 
tion ol  the  three-fourths  of  the  net  value  of 
the  policy  may  be  appropriated  to  any  pur- 
pose other  than  the  payment  for  temporary 
or  extended  insurance  or  the  liquidation  of 
notes  for  past  premiums,  as  tbe  statute 
stood  at  the  time  the  policy  here  in  suit  was 
Issued.  See  Smith  v.  Mutual  Ben.  Life  Ins. 
Co.,  173  Mo.  329,  72  8.  W,  835,  Burrldge  v. 
New  York  Life  Ins.  Co.,  211  Mo.  168,  109 
S.  W.  560.    The  theory  of  those  cases  goes 
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to  the  effect  tbat  the  nonforfeltnre  statute  In 
force  at  the  time  the  policy  Is  issued  enters 
into  it  as  a  parcel  of  the  contract  and  oper- 
ates to  prohibit  any  subsequent  change  or 
modlflcatloii  thereof  between  the  parties 
thereto  affecting  the  application  of  the  net 
value." 

It  is  also  settled  that  what  cannot  be  done 
by  the  original  policy  contract — "a  straight 
line"— cannot  be  done  by  a  supplemental  or 
collateral  contract,  in  this  case  a  loan  agree- 
ment ;  that  is,  "cannot  be  done  in  a  circle." 
Burrldge  v.  Insurance  Co.,  211  Mo.  158,  178, 
109  S.  W.  660;  Head  t.  Insurance  Ck>.,  241 
Mo.  403,  408,  147  8.  W.  827. 

It  is  also  the  settled  law  that,  in  deter- 
mining the  amount  of  the  net  value  of  the 
policy  applicable  to  purchasing  temporary 
or  extended  Insurance,  the  Insurance  com- 
pany has  no  right  to  demand,  nor  can  It 
compel,  a  deduction  of  any  indebtedness  of 
the  insured  to  the  company  except  "notes 
given  on  account  of  past  premium  payments 
on  said  policy."  Smith  v.  Insurance  Co., 
178  Mo.  329,  841,  72  S.  W.  935;  Burrldge 
V.  Insurance  Co.,  211  Mo.  158,  171,  109  S. 
W.  560;  Faschedag  v.  Insurance  CX>.,  155 
Mo.  App.  185,  198,  134  S.  W.  ]jQ2.  It  must 
therefore  be  held  that  the  defendant  in  this 
case  acquired  and  had  no  right  or  authority 
either  by  the  original  policy  or  by  the  sup- 
plemental loan  agreement,  or  both  combined, 
to  use  the  net  value  of  the  policy  in  pay- 
ing off  or  canceling  the  loan  made  by  it  to 
the  assured.  Whether  the  assured  could 
or  did  confer  this  right  by  consent  and  agree- 
ment after  default  was  made  in  paying  the 
premiums  will  be  considered  later. 

The  pledging  of  the  policy  as  security  for 
the  loan  and  the  foreclosure  of  the  lien  on 
the  same  and  the  application  of  the  pro- 
ceeds to  a  payment  of  the  loan,  in  eo  far  as 
such  acts  depend  for  their  validity  on  any 
power  or  authority  given  by  the  policy  and 
loan  agreement,  were  a  mere  nullity.  These 
matters  and  things  did  not  have  for  their 
object  and  purpose  and  did  not  result  in 
"a  surrender  of  the  policy  to  the  company 
for  a  consideration  adequate  in  the  Judg- 
ment of  the  legal  holder  thereof,"  which  is 
a  statutory  exception  to  the  application  of 
the  prece^ng  nonforfeiture  sections  of  the 
statute  in  question.    Section  7900,  R.  S.  1899. 

It  is  also  conceded,  and  need  only  be  men- 
tioned, that  the  amendment  of  section  7897, 
B.  S.  1899,  by  Acts  of  1£03,  p.  208,  permit- 
ting any  Indebtedness  of  the  insured  to  the 
company  to  be  deducted  from  the  net  value 
of  the  policy  before  applying  the  same  to  the 
purchase  of  temporary  or  extended  insur- 
ance, is  not  applicable  to  this  policy  as  it 
was  issued  before  such  amendment,  though 
the  loan  was  made  after  the  amendment 
Tliat  act  la  not  retroactive.  Paschedag  v. 
Insurance  Co.,  155  Mo.  App.  186,  199,  1S4 
S.  W.  102;  Christensen  v.  Insnrance  Co., 
162  Mo.  App.  551,  556,  134  S.  W.  100;  Christ 
enaen  t.  Insurance  Co.,  160  Mo.  App.  495, 


141  S.  W.  6 ;  Burrldge  r.  Insurance  Co.,  211 
Mo.  158,  173,  109  S.  W.  560. 

[3]  It  is  also  suggested  that  the  policy  and 
loan  agreement  In  question  makes  the  loan 
Iiayable  solely  out  of  the  policy  or  its  pro- 
ceeds, pledged  for  its  payment  as  collateral 
security,  and  imposes  no  personal  liability 
on  the  insured.  It  Is  hence  argued  that,  as 
there  was  no  Indebtedness  of  the  assured  to 
the  defendant,  none  could  by  contract  or 
consent  be  deducted  from  the  net  value  of 
the  policy  before  applying  it  to  the  purchase 
of  temporary  or  extended  Insurance.  We 
do  not  so  read  or  Interpret  the  policy  and 
loan  contract  The  fact  that  the  company 
mainly  relied  on  the  security  to  collect  Its 
money  does  not  relieve  the  personal  liabil- 
ity, as  such  is  often  the  case  In  making 
loans  with  security.  The  transaction  is 
denominated  a  loan  throughout  and  bears 
Interest  There  is  an  express  promise  "to 
pay  said  company  said  sum  when  due  with 
interest"  and  the  privilege  is  given  to  pay 
the  amount  and  interest  at  any  time  and  re- 
claim the  policy.  The  loan  is  specified  to 
become  due  and  payable  "if  any  premium 
on  said  policy  or  any  Interest  on  said  loan 
is  not  paid  on  the  date  when  due,"  and  such 
date  is  clearly  fixed  by  the  policy.  In  Chris- 
tensen V.  Insnrance  Co.,  160  Mo.  App.  486, 
496,  141  S.  W.  6,  9,  the  court,  In  speaking  of 
a  similar  loan  agreement,  said:  "The  fact 
that  the  attempted  pledge  of  a  portion  of 
the  net  reserve  available  to  the  purchase  of 
extended  Insurance  was  invalid  is,  of  course, 
without  influence  as  to  the  Indebtedness 
itself.  On  December  18,  1905,  the  insured 
defaulted  in  the  payment  of  his  premium 
due  on  that  date  and  defaulted  as  well  with 
respect  to  the  payment  of  interest  on  his 
loan.  Because  of  such  defaults,  the  loan 
became  due,  for  such  was  the  agreement  be- 
tween the  parties,  and  In  this  respect  the 
agreement  was  certainly  vaUd,  though  it 
contemplated  as  well  a  pledge  of  a  portion 
of  the  net  reserve  not  authorized  by  the 
statute." 

In  Paschedag  v.  Insurance  Co.,  155  Mo. 
App.  185,  197,  134  8.  W.  102,  105,  the  court, 
speaking  of  such  an  agreement,  said :  "It  is 
true  enough  the  loan  contract  does  not  ex- 
pressly provide  for  a  repayment  of  the  loan 
except  in  so  far  as  it  authorizes  defendant 
to  appropriate  the  cash  surrender  value  of 
the  policy  to  that  purpose,  but  it  neverthe- 
less Implies  an  agreement  to  that  effect,  for 
it  recites  the  matter  as  a  loan  to  bear  in- 
terest until  a  definite  time  and  pledges  the 
policies  as  collateral  security  therefor.  Both 
parties  understood  at  the  time  that  they 
were  making  a  loan,  and  nothing  appears 
whereby  the  intention  is  manifested  to  ter- 
minate the  relation  of  insurer  and  insured 
by  defendant  paying  to  the  insured  the  cash 
surrender  value  of  the  policies  for  their 
surrender  and  cancellation." 

In  Smith  V.  Insurance  Co.,  173  Mo.  829, 
340,  72  S.  W.  836,  988,  after  holding  that 
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the  pledge  of  the  net  ralne  of  a  policy  to 
tbe  payment  of  a  similar  loan  waa  InTalid, 
the  court  said:  "Of  course,  if  the  assured 
should  lire  beyond  the  period  of  the  tem- 
porary Insniance,  the  policy  would  become 
extinct  and  the  defendant  would  have  only 
the  personal  liability  of  the  estate  of  the 
assured  to  depend  on." 

In  Bank  ▼.  Insurance  Co.  (C.  C.)  81  Fed. 
836,  the  conrt  said:  "While  it  may  be  that 
in  the  settlement  of  an  annual  premium  the 
portion  thereof  represented  by  the  certificate 
of  loan  does  not  actually  pass  back  and 
forth  between  the  insured  and  the  company, 
yet  the  transaction  in  substance  is  a  loan 
of  money.  The  certificate  designates  it  a 
loan,'  the  amount  bears  'Interest,'  and  it  is 
made  a  lien  on  the  policy  until  'paid.'  No 
doubt  the  company's  main  reliance  is  upon 
this  lien  because  of  its  effectlTeness,  but 
personal  UablUty  Is  not  expressly  or  neces- 
sarily excluded.  ▲  loan  Imports  an  obliga- 
tion to  pay  back.  I  do  not  see  why  an  ac- 
tion could  not  be  maintained  on  the  cer- 
tificate of  loan  after  demand.  Debt  lies 
whenever  a  sum  certain  Is  due,  without  re- 
gard to  the  way  in  which  the  obligation  was 
incurred,  or  by  what  it  is  evidenced.  Stock- 
en  T.  .U.  S.,  IS  WalL  631  [20  L.  Ed.  491]." 

We  think,  therefore,  that  the  loan  transac- 
tion and  agreement  had  between  the  Insured 
and  the  defendant  created  a  personal  ob- 
ligation on  the  Insured  to  pay  the  amount 
of  the  loan  with  Interest  and,  as  the  pledge 
of  the  policy  was  invalid  in  so  far  as  It  au- 
thorized, or  rather  attempted  to  empower 
defendant  to  compel,  the  use  of  the  net  value 
of  the  policy  In  discharging  the  loan,  such 
loan  was,  so  far  as  this  case  Is  concerned, 
nothing  but  a  personal  obligation  of  the  in- 
sured and  plaintUI  to  the  defendant 

[4]  For  the  purpose  of  this  case  then,  after 
the  assured  had  defaulted  In  the  payments 
of  his  premiums,  the  situation  was  this:  He 
bad  to  his  credit  with  the  defendant  the  net 
value  of  his  policy,  computed  as  specified  by 
section  7897,  R.  B.  1909,  which  he  had  an  un- 
doubted right  to  have  used  to  purchase  tem- 
porary or  extended  insurance,  and,  unless  he 
consented  to  use  it  in  some  difTerent  way  per- 
mitted by  the  exceptions  to  the  nonforfeltare 
statutes,  the  law  Itself  would  apply  it  to  that 
purpose.  On  the  other  hand,  he  was  indebt- 
ed to  the  defendant  as  a  personal  obligation 
only  in  a  sum  equal  to  or  greater  than  this 
net  value.  In  this  situation,  conld  he  con- 
tract to  surrender  his  policy  and  terminate 
his  rdatlons  with  defendant?  We  think,  as 
held  In  Chrlstensen  ▼.  Insurance  Co.,  100 
Mo.  App.  486,  141  S.  W.  6,  that,  In  view  of 
the  last  clause  of  section  7900,  R.  8.  1899, 
he  could.  The  reason  for  restricting  by 
our  nonforfeiture  statutes  the  right  to  con- 
tract between  the  Insurer  and  Insured  is  well 
expressed  by  Judge  Valiant  in  Smith  v.  In- 
surance Co.,  173  Mo.  829,  841,  72  S.  W.  936, 
938,  as  follows:  "There  is  a  great  deal  of 
technical  learning  In  the  snbject  of  life  In-l 


surance^  and  onr  lawmakers  have  proceeded 
on  the  theory  that  the  average  man  who 
takes  out  a  policy  on  his  life  is  not  equal  In 
skill  and  learning  in  the  technicality  on  that 
subject  to  the  experienced  officers  of  the  in- 
surance company,  and  for  that  reason  have 
written  Into  Such  contracts  some  provisions 
which  the  parties  to  them  cannot  avoid." 
The  right  and  power  of  the  insured  to  con- 
tract with  reference  to  the  use  of  the  net 
value  of  his  policy  otherwise  than  in  pur- 
chasing extended  insurance  is  restricted  only 
and  not  entirely  prohibited.  The  statute  It- 
self contains  exceptions,  and  among  other 
things  provides  that  the  nonforfeiture  provi- 
sions shall  not  apply  "If  the  policy  shall  be 
surrendered  to  the  company  for  a  considera- 
tion adequate  in  the  judgment  of  the  legal 
holder  thereof."  By  the  terms  of  this  excep- 
tion the  assured  may  make  a  contract  with 
the  Insurer  having  for  its  object  and  purpose 
and  actually  resulting  In  a  surrender  of  the 
policy  to  the  company  and  thereby  terminat- 
ing the  relations  of  insurer  and  insured. 
The  Legislature  evidently  thought  the  in- 
sured would  be  capable  of  making  so  simple 
a  contract  as  surrendering  his  policy  to  the 
Insurer  for  a  consideration  to  be  fixed  and 
agreed  to  by  himself.  The  insured  cannot 
contract  in  advance,  either  in  the  policy  or 
In  the  application  for  it  or  by  any  supple- 
mentary or  loan  agreement,  that  he  will  use 
the  net  value  of  his  policy  in  case  of  default 
in  payment  of  premiums  for  a  purpose  other 
than  purchasing  extended  insurance  except 
In  the  two  cases  provided  for  by  the  same 
statute  where  the  policy  contains  a  provision 
for  the  holder  receiving  unconditionally  the 
full  net  value,  either  in  cash  or  by  new  paid- 
up  policy.  Whenever  the  surrender  of  a 
policy  is  after  or  grows  out  of  the  default  In 
paying  the  premiums,  the  consideration  for 
the  surrender  must  be  fixed  and  agreed  to 
after  such  default  The  hands  of  the  in- 
sured must  be  left  untied  until  he  Is  ready 
to  and  does  actually  surrender  the  policy  to 
the  company. 

In  speaking  of  the  exceptions  to  our  stat- 
nte  now  under  consideration,  the  Supreme 
Court  of  the  United  States,  in  Equitable  lAfe 
Society  V.  Clements,  140  U.  S.  loc.  cit  234, 11 
Sup.  Ct  82Q  (35  L.  Ed.  497),  which  case  has 
been  the  foundation  of  most  of  onr  state 
decisions,  said:  "In  defining  each  of  these 
two  cases,  the  statute,  while  allowing  the 
holder  to  make  a  new  bargain  with  the  com- 
pany, at  the  time  of  surrendering  the  policy, 
and  upon  such  terms  as,  on  the  fiicts  then 
appearing,  are  satisfactory  to  him,  yet  sig- 
nificantly, and,  it  must  be  presumed,  de- 
signedly, contains  nothing  having  the  least 
tendency  to  show  an  intention  on  the  part  of 
the  Legislature  that  the  company  might  re- 
quire the  assured  to  agree  in  advance  that 
he  would  at  any  future  time  surrender  the 
policy  or  lose  the  benefit  thereof,  upon  any 
terms  but  these  prescribed  in  the  statute." 

In  Smith  T.  Insurance  Co.,  178  Mo.  S29, 842, 
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72  S.  W.  935,  039,  the  court  said:  "True  the 
plalntifl'a  basband  did  obtain  that  amotint  of 
money  from  the  company,  bat  not  after  de- 
fault In  the  payment  of  the  premium,  not 
after  the  provisions  of  the  statute  under  dis- 
cussion took  effect,  not  as  In  payment  to  him 
of  the  cash  surrender  value  of  the  policy ;  but 
he  obtained  it  as  a  loan  for  which  he  execut- 
ed his  note  and  gave  collateral  security  and 
for  which  his  estate  Is  liable  to  the  defend- 
ant, and  for  which  also  the  defendant  holds 
the  policy  in  suit  as  security."  And  In  Bur- 
ridge  V.  Insurance  Co.,  211  Mo.  158,  178-179, 
109  S.  W.  560,  666,  the  Supreme  Court  re- 
jected the  defense  of  the  insurer  because  the 
Insured  was  insane  and  could  not  contract, 
or  agree  as  to  a  surrender  of  the  policy  or  a 
consideration  therefor  at  the  time  of  the  al- 
leged actual  surrender  of  the  policy,  though 
he  had  tried  to  do  so  by  contract  In  advance, 
and  because  no  consideration  was  shown  to 
have  been  accepted  at  the  time  of  the  sur- 
render. But  the  court  also  said :  "That  sec- 
tion plainly  contemplates  that  the  relation 
of  Insurer  and  Insured  may  be  brought  to  an 
end  If  the  insurer  complies  with  Its  provi- 
sions, and  the  policy  is  surrendered  for  a 
consideration  adequate  in  the  Judgment  of 
the  holder.' " 

In  Paschedag  y.  Insurance  Co.,  155  Mo. 
App.  185,  199,  134  S.  W.  102,  the  court  gives 
the  reasons  why  a  loan  contract  providing 
for  a  surrender  of  a  policy  in  case  of  default 
In  paying  Interest  and  premiums  does  not 
fall  within  the  exceptions  to  the  statute  pro- 
viding for  a  surrender  of  the  policy  "for  a 
consideration  adequate  in  the  Judgment  of 
the  legal  holder  thereof,"  in  these  words: 
"But,  of  course,  this  involves,  too,  a  transac- 
tion where  the  parties  contemplate  a  cessa- 
tion of  the  insurance  contract  at  the  time. 
By  the  express  provision  of  the  statute,  the 
Insured  may  surrender  the  pollcv  and  termi- 
nate the  relation  of  insurer  and  insured  for 
any  consideration  which  In  his  judgment  is 
adequate  therefor;  but  the  consideration 
must  be  given  by  the  company  for  such  a  sur- 
render and  not  for  some  other  purpose. 
*  *  *  Where  the  transaction  is  denomi- 
nated by  the  parties  as  a  loan  and  the  pledge 
of  the  policies,  and  their  dealings  touching 
the  matter  manifest  they  did  not  intend  the 
policy  was  thereby  surrendered  in  the  sense 
of  the  statute  referred  to  for  a  consideration 
adequate  in  the  Judgmmt  of  the  insured,  the 
court  is  not  Justified  in  saying  the  transac- 
tion was  a  surrender.  For  a  case  directly  in 
point,  see  Raymond  v.  Insurance  Co.,  86  Mo. 
App.  391." 

We  therefore  hold  that,  while  the  plaintiff 
did  not  and  could  not  by  the  policy  or  loan 
agreement  make  a  valid  contract  compelling 
him  to  surrender  his  policy  in  case  of  de- 
fault in  payment  of  premiums  and  interest 
and  apply  the  net  value  of  the  policy  or  any 
part  thereof  in  payment  of  such  loan,  yet  he 
could  after  ancfa  default  voluntarily  agree  to 


and  actually  Surrender  his  policy  to  the  com- 
pany In  consideration  of  the  payment  of  his 
personal  debt  to  the  company  out  of  the  net 
value  of  his  policy. 

[I,  6]  Viewing  this  case  as  we  must  firom 
the  standpoint  that  the  assured's  pledge  of 
his  policy  to  the  payment  of  his  loan  was  void, 
that  such  loan  was  a  personal  debt  only,  that 
after  his  default  In  payment  of  the  premium 
and  interest  he  was  perfectly  free  to  refuse 
or  give  assent  to  the  use  of  the  net  value  of 
the  policy  to  the  payment  of  his  indebtedness 
to  the  company  Instead  of  applying  it  to  the 
purchase  of  temporary  insurance — a  propo- 
sition, which,  if  accepted,  would  result  in  a 
surrender  of  his  policy  for  a  consideration 
adequate  in  his  judgment — the  sole  question 
remaining  Is  to  determine  whether  he  did  as- 
sent to  this  settlement  and  surrendered  hia 
policy.  We  will  concede  that  he  might  as- 
sent to  this  arrangement  either  directly  or 
by  way  of  estoppel.  It  must  be  granted,  how- 
ever, that  the  defendant  had  no  right  to  im- 
pose on  the  insured  any  such  settlement,  and 
it  will  be  seen  that  when  it  wrote  to  him  in 
effect  that  It  had  foreclosed  the  loan  and  ap- 
plied the  net  value  of  the  policy  to  the  pay- 
ment of  the  loan,  thus  canceling  both  the  pol- 
icy and  his  personal  indebtedness  to  it,  the 
letter  in  no  wise  suggested  that  he  had  any 
right  to  object  and  decline  any  such  settle- 
ment This  letter  was  not  designed  to  give 
the  Insured  any  freedom  to  contract  with  ref- 
erence to  this  matter.  It  gave  no  figures  or 
amounts  and  no  information  as  to  the  method 
of  computation  used  or  how  it  arrived  at  the 
result  that  the  policy  is  of  no  value.  It  is 
based  on  the  assumption  by  the  defendant 
that  the  loan  agreement  and  pledge  of  the 
policy  gave  the  defendant  company  the  ab- 
solute right  to  apply  the  net  value  of  the 
policy  In  payment  of  the  loan  and  that  it 
had  exercised  this  right,  and  therefore  the 
"policy  has  no  farther  value."  The  letter 
does  not  call  for  any  choice  or  answer,  and 
the  only  thing  suggested  that  the  insured 
could  do  is  to  have  protested  against  this 
arbitrary  action  of  the  company.  The  con- 
tention of  the  defendant  is  that  the  failure 
of  the  insured  to  so  protest  works  an  estoppel 
by  acquiescence  equivalent  to  a  voluntary 
agreement  that  the  policy  be  surrendered  in 
consideration  of  the  cancellation  of  the  loan 
indebtedness.  It  must,  however,  be  borne  in 
mind  that  the  Insured  was  under  no  obliga- 
tion to  make  any  choice  or  request  in  order 
to  obtain  the  extended  Insurance.  The  law 
gave  him  this  benefit  unless  he  voluntarily 
chose  and  assented  to  the  other  alternative  of 
at  that  time  surrendering  the  policy  for  a 
consideration  adequate  in  his  Judgment. 

[7]  In  thus  charging  against  the  insured  a 
duty  to  protest  against  the  company's  action 
in  this  respect,  defendant  imputes  to  him  and 
the  beneficiary  a  better  knowledge  of  their 
rights  under  the  policy  than  was  possessed 
by  the  company.    We  will  accord  to  the  com- 
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pany  an  honesty  of  pnipose  and  that  It  hon- 
estly beUeved  the  loan  agreement  and  pledge 
of  the  policy  gave  It  a  right  to  thus  cancel 
the  policy,  althoagh,'aa  we  have  seen,  It  was 
mistaken  In  this.  As  said  In  Smith  t.  Insur- 
ance Co.,  supra,  the  Insured  la  not  presumed 
to  have  the  technical  knowledge  In  reference 
to  life  Insurance  contracts  possessed  by  the 
experienced  officers  -of  such  companies ;  and, 
if  they  did  not  know  the  rights  of  the  re- 
spective parties  under  this  policy  contract, 
how  can  the  insured  be  charged  with  suffi- 
cient knowledge  of  his  rights  thereunder  on 
which  to  base  a  protest?  Logic  and  common 
sense  demand  that  before  there  Is  a  duty  to 
protest  against  any  action  of  another  the 
party  protesting  must  have  sufficient  knowl- 
edge of  his  rights  to  justify  such  protest  and 
which  suggests  to  lilm  his  duty  to  make  pro- 
test "Waiver  is  always  a  question  of  inten- 
tion and  rests  upon  a  foil  knowledge  of  all 
the  material  facts  upon  the  part  of  the  per- 
son against  whom  the  defense  is  interposed. 
In  the  case  at  bar  there  Is  no  evidence  that 
the  present  beneficiary  had  any  knowledge  or 
information  whatever  of  her  rights  under  the 
contract  In  suit  as  fixed  by  the  statutes  and 
laws  of  BillBSOuri,  and  hence  there  is  no  evi- 
dence that  she  should  have  intended  to  aban- 
don the  enforcement  of  such  rights."  Head 
T.  Insurance  C!o.,  241  Mo.  403,  419,  147  S.  W. 
8S2;  Burke  ▼.  Adams,  80  Mo.  504,  614,  60 
Am.  Bep.  510 ;  Tennent  v.  Insurance  Co.,  133 
M&  App.  345,  362,  112  S.  W.  754.  Nor  were 
there  any  sufficient  facts  pleaded  to  consti- 
tute an  estoppeL  A  plea  of  estoppel  to  be 
sufficient  must  plead  the  facts  and  elements 
of  an  estoppel,  one  of  which  is  that  the  party 
invoking  the  estoppel  was  in  some  manner 
prejudiced  thereby — that  he  was  induced  to 
do  or  refrain  from  doing  something  to  his 
Injury.  Whatever  may  be  the  facts,  the  de- 
fendant did  not  plead  that  it  refrained  from 
collecting  the  personal  obligation  arising 
from  the  loan  agreement  because  of  Its  reli- 
ance on  such  debt  being  fully  paid  by  the 
application  of  the  net  value  of  the  policy  to 
each  purpose.  Bdiller  ▼.  Anderson,  10  Mo. 
App.  71,  and  cases  dted ;  Osbum  v.  Court  of 
Honor,  162  Mo.  App.  652,  661,  133  S.  W.  87; 
Northmp  v.  Coulter,  150  Mo.  App.  639,  649, 
181  S.  W.  364. 

In  the  Head  Oase,  supra,  as  in  this  one, 
the  insurance  company  undertook  to  enforce 
its  supposed  right  under  a  similar  loan  agree- 
ment to  apply  the  net  value  of  the  policy  at 
the  time  of  default  in  payment  of  premiums 
to  the  payment  of  the  loan  and  gave  the  in- 
sured and  beneficiary  written  notice  of  Its 
action  to  that  effect  The  facts  there  show 
tliat  the  insured  and  beneficiary  received  and 
retained  this  notice  vrithout  any  response  or 
objection  for  nearly  a  year  and  until  the  in- 
sured's death.  Then,  for  the  first  time,  the 
alleged  settlement  was  repudiated  by  bring- 
ing suit  on  the  policy  on  the  theory  that  the 
policy  was  kept  in  force  by  applying  the  net 

lAiaW.— 18 


value  to  the  purchase  of  temporary  lnj9urance 
alone.  There  was  a  small  net-value  surplus 
left  after  paying  the  amount  of  the  loan, 
which  was  applied  to  purchase  k  paid-up  pol- 
icy amounting  to  $89,  and  an  Indorsement  to 
this  effect  was  made  on  the  policy  and  same 
returned  to  and  retained  by  the  insured 
along  with  the  statement  as  to  the  use  of  the 
greater  portion  of  the  net  value  in  paying 
the  loan.  The  Insurance  company  offered  to 
pay  and  tendered  the  amount  due  as  a  paid- 
up  policy.  Responding  to  the  question  of 
waiver  or  estoppel  under  these  facts,  the 
court,  in  addition  to  what  is  above  quoted, 
held :  "Neither  can  it  be  urged  that  the  (89 
tendered  to  plalntlfC  before  and  by  this  suit 
as  the  full  amount  of  a  paid-up  policy  under 
tbe'^ew  York  law,  and  the  fact  that  the  pol- 
icy was  returned^  her  with  that  indorse- 
ment and  retained  for  some  months  until 
after  the  death  of  her  father,  be  held  to  op- 
erate as  a  waiver  of  any  rights  to  which  she 
was  otherwise  entitled." 

On  the  point  now  bdng  discussed,  the  Head 
Casci  supra,  seems  to  be  in  direct  conflict 
with  the  case  of  Christensen  v.  Insurance 
Co.,  160  Mo.  App.  486, 141  S.  W.  6;  the  facts 
of  the  two  cases  being  so  near  alike  as  to 
warrant  no  distinction  in  principle.  The  de- 
cision in  the  Head  Case  was  rendered  shortly 
after  the  decision  in  the  Christensen  Case 
and  makes  no  mention  of  it  The  only  differ- 
ence iralnted  out  between  the  present  case 
and  the  Christensen  Case  is  that  in  the 
Christensen  Case  the  whole  net  value  of  the 
policy  was  not  used  in  paying  the  loan,  and 
therefore  the  policy  was  returned  and  retain- 
ed by  the  insured  In  that  case  with  an  in- 
dorsement on  the  policy  as  to  how  the  net 
value  had  been  applied ;  while  in  this  case, 
the  whole  of  the  net  value  being  so  used, 
there  was  no  need  to  return  the  i)olicy  and 
the  notice  as  to  the  company's  action  in  the 
matter  was  given  by  letter.  The  Christensen 
Case,  however,  does  not  differ  from  the  Head  ' 
Case,  supra,  even  in  that  respect  In  each 
case,  however,  a  written  notice  in  some 
form  was  sent  to  the  insured  notifying  him 
as  to  what  had  been  done  in  the  way  of  ap- 
plying the  net  value  of  the  policy  to  a  can- 
cellation of  the  loan  and  the  effect  thereof  on 
the  policy.  It  is  the  acquiescence  of  the  in- 
sured after  full  notice  as  to  what  had  been 
done  that  constitutes  the  estoppel  in  either 
case,  and  It  does  not  matter  whether  the  no- 
tice comes  from  an  Indorsement  on  the  poli- 
cy or  In  a  letter  to  the  Insured. 

This  court  of  course,  is  bound  by  the  Head 
Case,  supra,  as  bdng  the  last  decision  of  the 
Supreme  Court.  We  have,  however,  suffl- 
cieirtly  indicated  our  own  views  on  the  mat- 
ter. It  is  conceded  in  this  case,  as  In  the 
Head  and  Christensen  Cases,  that  there  was 
no  direct  or  express  assent  or  agreement  to 
a  surrender  of  the  policy  for  a  consideration 
adequate  in  the  Judgment  of  the  insured,  and 
we  bold,  as  did  the  Supreme  Court  that  the 
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facts  Ifere  are  not  suffldeilt  to  show  tbat 
such  result  was  accompUslied  by  acquiescence 
amounting  to  an  estoppeL 
Tbe  Judgment  will  therefore  be  affirmed. 

ROBERTSON,  P.  J.,  and  FARRIN6TON, 
3.,  oomcnr. 


STATE  T.  LBIBTia. 
(Supreme  C!oart  of  Miaaouri,  Division  No.  2. 

Dec  9,  1913.) 
Cbimiitai.  Law  ({  1106*)— AppiAi/-TiM]t  to 

PXBnOT. 

An  appeal  not-  perfected  by  the  filing  in 
the  Supreme  Court  of  a  transcript  within  the 
time  prescribed  by  Rev.  St.  {  6313,  must  on 
motion  be  dismissed,  unless  accused  shows  good 
cause  for  delay  in  perfecting  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  ^  Cent   Dig.  ti  2890-2^;    Dec.  Dig.   { 

Appeal  from  Clrcalt  Court,  St  Lotda  Coun- 
ty;   G.  A.  Wurdeman,  Judge. 

Frederick  Leibtig  was  convicted  of  a  felo- 
nious assault  and  he.  appeals.    Dismissed. 

B.  In  Hatthews,  of  Clayton,  and  F.  W. 
Broolcs,  of  Valley  Park,  for  appellant 

ROT,  C    The  defendant  was  on  Bfarch  16^ 

1912,  convicted  of  a  felonious  assault  and 
sentenced  to  two  years  in  the  penitentiary, 
and  on  the  same  day  appealed.  He  was 
given  leave  to  file  a  bill  of  exceptions  on  or 
before  August  SI,  1912,  on  which  day  the  bill 
of  exceptions  was  filed.  The  transcript  of 
the  record  was  filed  in  this  court  March  25, 

1913,  more  than  a  year  after  the  appeal  was 
taken. 

Section  5313,  Revised  Statutes,  provides 
that  on  the  failure  of  the  appellant  In  a 
felony  case  to  perfect  bis  appeal  within  12 
months  from  the  time  the  appeal  was  grant- 
ed, the  appeal  shall  on  motion  of  the  Attoi^ 
ney  General  be  dismissed,  unless  the  defend- 
'ant  shall  show  to  the  satisfaction  of  the 
court  good  cause  for  not  perfecting  his  ap- 
peal The  Attorney  General  has  filed  a  mo- 
tion to  dismiss  the  appeal  on  account  of  tbe 
delay;  and  the  appellant  has  made  no  attempt 
to  explain  or  excuse  the  delay. 

In  accordance  with  our  duty,  we  dismiss 
the  appeal. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  p.,  is  adopted  as  the  opinion  of  the 
conrt    All  concur. 


STATE  V.  PRINTZ. 
(Supreme  C!onrt  of  Missouri,  Divisioji  No.  2. 

Dec.  9,  1913.) 
Cbixinai.  Law  (I  1094*)— APPBAir-Biix  OT 

EXCXFTIOKS. 

Though  motions  for  new  trial  and  in  ar- 
rest of  judgment  were  filed,   only   the   record 


proper  will  be  reviewed,  if  appellant  did  not  file- 
a  bUl  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2807,  3204;  Dec  Dig.  { 
1094.*] 

Appeal  from  St  Lools  Circuit  Court; 
George  C.  Hitchcock,  Judge. 

Samuel  Prlntz  was  convicted  of  rec^vlnf. 
stolen  property,  and  appeals.    Aflirmed. 

John  T.  Barker,  Atty.  Gen.,  and  W.  T. 
Rutherford,  Asst  Atty.  Gen.,  fbr  tbe  State. 

WILLIAMS,  G.  Upon  an  information^ 
charging  defendant  with  receiving  stolen 
property  of  the  value  of  $1,200,  defendant 
was  tried  and  convicted  In  the  circuit  court 
of  the  city  of  St  Louis,  Mo.;  the  Jury  assess- 
ing bis  punishment  at  three  years  in  the 
penitentiary. 

Motions  for  new  trial  and  in  arrest  of 
Judgment  were  filed  and  overruled,  and  the 
defendant  appealed,  but  failed  to  file  his  bill 
of  exceptions  in  the  cause.  Tbe  appellate 
review  is  therefore  limited  to  the  record 
prpper.  Upon  careful  inspection  of  the  infor- 
mation and  other  parts  of  tbe  record  proper, 
we  find  the  same  to  be  in  doe  and  proper  f  orm- 
and  free  from  error. 

The  Judgment  is  aflirmed. 

KOY,  C  concurs. 

PER  CURIAM.  The  above  opinion  by 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
the  court    All  the  Judges  concur. 


BfERRILL  et  aL  v.  THOMPSON  et  aL 

(Supreme  Court  of  Mlssonri,  Division  No.  1. 
June  28,  1913.  Rehearing  Denied  July  10, 
1913.  Transfer  to  Ck>urt  in  Banc  Denied  Dec. 
6,  1913.) 

1.  Appbai.  Airo  Ebbob  ({  994*)— Evidencb  ({ 

698*)— WKIQHT    of    TESTIltONT— NtJMBBB    Or 
WiTITBSSBa. 

The  weight  of  testimony  does  not  so  much 
depend  on  the  number  of  witnesses,  as  on  their 
intelligence,  honesty,  and  veracity,  and  a  finding 
sustained  by  the  testimony  of  a  credible  witness 
will  not  be  disturbed  merely  because  several  wit- 
nesses contradicted  hloL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  It  3901-3906;  Dec.  Dig.  { 
994;*  Evidence,  Cent  Dig.  It  2460-2462;  Dec 
Dig.  i  598.*] 

2.  SPKoma    Pbbtobuaitob    (t    121*)  — Gon- 

IKACTB— EVIDKNO»— SUTFIOIXnOT. 

In  an  .action  for  the  specific  performance  of 
an  alleged  oi»l  contract  to  convey  land,  made 
by  decedent  with  his  daughters  in  consideration 
of  their  maintaining  him  and  his  wife  during 
their  lives,  evidence  held  to  sustain  a  finding  of 
the  making  of  tbe  contract  and  of  performance  of 
the  consideration  by  .the  daughters,  entitling 
them  to  relief. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |S  387-895;    Dec  Dig.  i 

8.  Apfbal  and   Ebbob  (|  843*)— Qxhestiohs 

REVIEWASLE— IMMATEBIAI.    QUXSTIONS. 

Where  the  court  trying  a  case  without  a 
jury  admitted  evidence  which  was  not  consid- 
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ered  by  tilie  trial  conrt  in  determimng  the  is- 
sue on  which  the  determination  on  appeal  de- 
^I>ended,  the  court  on  appeal  will  not  pass  on  the 
admisslbiiity  ot  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  TOg.  ||  3331-8341;  Dec  Dig.  { 
843.*! 

Aiqpeal  from  Gircnlt  Court,  LtTlngston 
County ;  Azcb  B.  Davis,  Jndge. 

Action  by  Harriett  A.  Merrill  and  another 
against  Elliott  W.  Thompson  and  another. 
From  a  Judgment  for  plaintiffs,  defendants 
aiHPeaL    Affirmed. 

This  was  a  bill  In  equity  instituted  in  the 
circnit  court  of  livingston  county,  by  the 
plaintiffs  against  the  defendant,  to  quiet  title, 
but,  in  reality,  to  specifically  enforce  an  oral 
contract  alleged  to  have  been  entered  into  by 
and  tMtween  Harriett  A.  Merrill,  nSe  Thomp- 
son, and  her  sister  Sophia,  with  Nathan 
lliompson,  their  father,  whereby  he  agreed 
to.  convey  to  them  a  certain  40  acres  of  land 
situated  in  said  county,  and  particularly  de- 
scribed In  tile  bill,  in  consideration  that  the 
former  agreed  to  live  with,  care  for,  support, 
.  and  maintain  him  and  his  wife,  their  mother, 
during  their  natural  lives.  Harriett  alleg- 
ing and  claiming  that  she,  prior  to  the  Insti- 
tntlon  of  the  suit,  purchased  the  interest  of 
her  sister  Sophia,  and  that  she  intermarried 
with  her  coplalntiff,  William  T.  MerriU.  The 
pleadings  are  in  no  manner  assailed,  and  we 
wiU  therefore  put  them  aside.  A  trial  was 
had,  and  the  court  found  the  issues  as  to  the 
contract  (title  also  having  been  alleged  to 
have  been  acquired  by  the  statute  of  limita- 
tion) in  favor  of  the  plaintiffs  (there  being 
no  finding  either  way  as  to  the  claim  of  title 
by  adverse  possession)  and  In  due  time  and 
in  proper  manner  defendant  duly  appealed, 
the  cause  to  this  court. 

The  evidence,  as  usual  in  sudi  cases,  Is 
quite  voluminous,  which  we  have  carefully 
read,  and  that  for  the  plaintiff  tended  to 
prove  the  following  facts: 

That  some  time  in  the  year  1869,  Nathan 
Thompson  acquired  title  to  the  land  in  con- 
troversy, moved  thereon,  and  there  resided 
until  his  death.  His  family  consisted  of  him- 
self, wife,  and  eight  children.  One,  Dora, 
died  without  marrying.  Prior  to  1882,  all  of 
the  other  children  married  and  left  home, 
except  the  two  daughters,  Harriett  and  So- 
phia, who  were  living  with  their  parents. 
At  that  date,  both  of  them  were  past  the  age 
of  minority,  and  the  former  had  been  teach- 
ing school  for  a  number  of  years,  in  the 
neighborhood,  but  resided  with  her  parents. 
For  some  two  or  three  years  prior  to  this 
time,  the  father  and  mother  depended  large- 
ly upon  these  daughters  for  support  Harri- 
ett, when  not  teaching,  resided  with  her  fa- 
ther, and  assisted  in  doing  the  household 
work,  and  assisted  her  sister  Sophia,  who 
devoted  all  of  her  time  to  the  house  and  to 
her  i>arenta  At  and  prior  to  that  date,  the 
father's  health  had  failed  and  he  was  unable 


to  do  scarcely  any  labor.  Likewise,  the  moth- 
er was  an  invalid  and  needed  care  and  atten- 
tion. That  it  was  common  knowledge  to  the 
members  of  the  family  and  to  the  community 
that,  if  left  alone,  they  would  not  be  able  to 
make  a  living.  That  the  rent  of  the  farm 
would  not  be  sufficient  to  support  and  main- 
tain them.  For  years  Nathan  Thompson  had 
been  more  or  less  in  debt,  some  of  which  was 
secured  by  the  land.  I  think  the  record 
shows  practically  without  contradiction  that 
at  this  time  the  condition  of  Nathan  Thomp- 
son and  Ms  wife  was  such  that  they  needed 
constant  care  and  attention,  and  that  they 
must  depend  upon  some  one  for  care  and 
maintenance.  They  had  no  means  practical- 
ly, except  this  40  acres  of  land,  and  were  un- 
able to  earn  a  dollar,  both  having  been  in 
poor  health  for  years,  and  were  growing 
worse  all  the  time.  He  was  then  66  and  she 
was  61  years  of  age. 

It  was  under  those  conditions  that  in  1883 
or  1884,  not  later  than  1886,  the  father  is  al- 
leged to  have  made  and  entered  into  the  con- 
tract with  his  two  daughters,  which  is  the 
subject  of  this  litigation.  The  evidence  tend- 
ed to  show:  That  he  agreed  with  them,  if 
they  woold  take  care  of  and  support  him  and 
their  mother,  as  long  as  they  lived,  stay  with 
and  look  after  them  and  provide  them  a  home 
on  this  tract  of  land  so  long  as  they  lived, 
pay  their  debts,  and  keep  the  place  in  repair, 
that  he  would  will  tlie  land  to  them  when  he 
died.  That  Sophia  was  to  stay  with  them  In 
the  future  and  care  for  them  and  do  the 
household  work,  as  she  had  in  the  past,  and 
that  Harriett  was  to  continue  teaching  and 
reside  with  them  and  assist  in  the  household 
work  and  in  caring  for  them  while  there.  That 
she  was  to  furnish  the  necessary  means  by 
which  the  house  and  premises  were  to  be 
kept  up,  also  the  money  necessary  for  the 
care  and  support  of  the  father  and  mother, 
as  well  as  for  all  medicines  and  medical  atten- 
tion as  might  be  necessary.  That  she  should 
procure  the  means  for  those  purposes  from  the 
income,  rents,  and  profits  realized  from  the 
40  acres  of  land  and  from  her  salary  as 
teacher.  That  they  agreed  to  all  that  and 
faithfully  carried  out  the  agreement  That 
they  took  charge  of  the  placd  and  maintained, 
cared  for,  and  supported  their  father  and 
mother;  also  provided  tbem  with  all  neces- 
sary medicines  and  medical  attention  as  long 
as  they  lived.  The  former  died  in  November, 
1893,  and  the  latter  in  February,  1899,  he  be- 
ing about  75  and  she  about  77  when  they,  re- 
spectively, died.  That  Harriett  paid  all  of 
her  father's  debts,  in  dividend,  as  well  as 
those  against  the  farm.  She  made  aU  nec- 
essary Improvements,  kept  the  place  in  good 
repair,  and  paid  all  the  taxes  during  all  of 
those  years,  and  after  the  death  of  her  par- 
ents she  paid  all  the  funeral  expenses  and 
had  suitable  monuments  erected  at  their 
graves.     That  at  the  time  this  agreement 
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was  made  said  40  acres  of  land  was  worth 
from  $1,200  to  $1,400.  The  debts  of  the  fa- 
ther amounted  to  several  hundred  dollars, 
the  exact  amount  not  shown,  which  were  all 
paid  by  Harriett  She  had  also  furnished 
her  father  considerable  sums  of  money  prior 
to  makln^r  this  agreement  with  him,  in  order 
to  help  him  make  a  living. 

That  in  1886,  in  order  to  carry  out  bis 
part  of  the  agreement,  her  father  made  and 
publlBhed  a  will  by  which  he  devised  all  of 
said  land  to  his  daughters  Harriett  and  So- 
phia, subject  to  a  life  estate  to  the  mother. 
Fountain  K.  Thompson,  a  son,  was  made  ex- 
ecutor of  the  will,  which  after  the  death  of 
Nathan  Thompson  was  duly  probated  in  the 
probate  court  of  Livingston  county,  on  March 
7,  1894.  After  its  probation  and  after  the 
death  of  the  mother  in  February,  1809,  it  was 
discovered  that  the  wiU  was  defective,  in 
that,  through  an  error  of  the  scrivener,  It 
failed  to  name  the  other  children  or  heirs  of 
the  testator.  Upon  the  discovery  of  this 
defect,  Harriett  and  Sophia  undertook  to 
correct  the  defect  by  getting  quitclaim  deeds 
from  all  of  the  children  of  Nathan  Thomp- 
son, their  father,  conveying  their  interest 
In  this  land  to  them,  Harriett  and  Sophia. 
That  all  the  children  except  the  defendant 
Elliott  W.  Thompson,  In  compliance  with 
their  request,  without  reward  or  compensa- 
tion, executed  and  delivered  such  quitclaim 
deeds  to  them.  That  on  August  3,  1899,  this 
defendant  brought  a  partition  suit  against 
all  the  children  and  heirs  of  Nathan  Thomp- 
son, including  Harriett  and  Sophia,  to  par- 
tition this  land.  This  suit  was  returnable 
to  the  September  term,  1899,  of  the  circuit 
court  The  plaintiff  here,  the  defendant 
there,  filed  a  motion  requiring  the  plaintiff 
give  security  for  the  costs,  for  the  reason 
that  he  had  no  Interest  in  the  property  and 
was  Insolvent  The  motion  was  sustained, 
and,  defendant  having  failed  to  give  security 
for  costs,  as  ordered  by  the  court,  the  cause 
was  dismissed.  That  after  the  death  of  the 
mother,  Harriett  and  Sophia  continued  in 
the  exclusive  possession  of  said  property, 
claiming  title  thereto  against  every  one; 
renting  the  same  and  receiving  the  rents 
thereof;  also  made  valuable  Improvements 
thereon  and  paid  the  taxes  thereon  up  to 
February  16,  1904,  when  Sophia  conveyed 
her  Interest  in  said  lands  to  Harriett;  and 
from  that  date  to  the  date  of  the  trial,  she 
had  the  sole,  exclusive,  and  adverse  pos- 
session thereof,  claiming  title  against  the 
world.  That  she  continued  to  rent  the  land 
and  receive  the  rents  thereot  She  construct- 
ed thereon  a  new  house  and  made  other  im- 
provements which  cost  her  $2,500.  The  de- 
fendant at  all  times  knew  of  aU  these  facts, 
but  made  no  demands  for  his  alleged  inter- 
est therein,  or  protests  arising  out  of  the 
same. 

There  is  but  little  difference  between  the 
foregoing  summary  of  the  evidence  and  that 
prepared  by  counsel  for  appellant;  they  dif- 


fer in  degree  only.  With  no  design  to  criti- 
cise counsel  for  appellant  yet  no  disinterest- 
ed, unbiased  mind  can  read  this  record  and 
reach  any  conclusion  except  that  in  the  state- 
ment of  the  case  they  have  minimized  some 
of  the  important  facts  thereof;  otherwise, 
their  statement  is  well  enough,  which  I  will 
here  copy,  and  thereby  greatly  shorten  the 
statement  from  what  it  would  be,  should  I 
attempt  to  state  even  the  substance  of  the 
evidence.  Since  counsel  for  both  parties 
have  seen  proper  to  present  this  case  upon 
the  ultimate  fiicts  which  the  evidence  tends 
to  prove,  we  fe^  justified  in  disposing  of 
the  case  upon  that  theory,-  without  going  into 
and  setting  out  the  details  of  the  volumi- 
nous evidence.  Said  statement  of  counsel  for 
appellant  omitting  formal  and  undisputed 
matters,  is  as  follows: 

"About  the  year  1876,  the  family  of  Nathain 
Thompson  then  living  with  him  on  said  farm 
consisted  of  himself  and  wife  and  two  daugh- 
ters, plaintiff  and  Sophia  B.  Fulkerson.  All 
his  other  children  had  theretofore  married 
and  left  home.  The  daughter  Sophia  had 
been  married,  but  prior  to  1876' had  separat- 
ed from  her  husband  and  returned  to  the 
home  of  her  father  and  mother,  where  she 
lived  during  her  father's  life  and  up  to  the 
time  of  her  mother's  death  in  1JS99.  The 
plaintiff  never  left  home,  and  the  evidence 
is  she  had  made  her  home  with  her  parents 
and  was  making  her  home  with  them  during 
all  the  time  the  parents  lived  on  this  farm. 
It  is  undisputed  that  both  the  daughters, 
plaintiff  and  Sophia  B.  Fulkerson,  had  made 
their  home  with  their  parents  for  years  prior 
to  the  date  of  the  alleged  contract  between 
the  father  and  the  two  daughters,  and  dur- 
ing all  that  time  had  looked  after  and  cared 
for  theit  parents  and  assisted  in  performing 
the  farm  and  household  duties.  It  is  also 
uncontroverted  that  the  daughter  Sophia 
had  during  this  time  stayed  at  home,  at- 
tended to  such  duties  as  she  could  around 
the  farm,  and  looked  after  and  cared  for 
her  parents;  while  the  plaintiff  had  been  a 
school  teacher  for  a  number  of  years  prior 
to  the  date  of  the  alleged  contract  and  had 
during  that  period  borne  more  or  less  the 
expenses  of  the  family,  of  which  she  was  a 
member,  as  well  as  paying  some  of  the  taxes, 
some  of  the  interest  on  debts  her  father 
owed,  and  otherwise  contributing  to  the  fam- 
ily support  After  the  date  of  the  alleged 
contract  and  during  the  father's  life  and  up 
to  the  mother's  death,  both  of  these  girls 
contlnned  to  perform  the  same  character  of 
acts  and  do  the  same  character  of  work  they 
bad  done  before.  The  daughter  Sophia  con- 
tinued to  live  at  home,  look  after  the  house- 
hold duties,  and  do  such  wi>rk  as  she  could 
about  the  farm,  caring  for  and  assisting  her 
father  and  mother,  the  same  as  she  had  done 
prior  to  said  alleged  date.  The  daughter 
Harriett  the  plaintiff,  continued  to  make 
her  home  with  her  parents,  bearing  more  or 
less  of  the  family  expenses,  ]>aying  some  of 
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the  taxes,  some  of  the  Interest  on  her  father's 
debts,  and  otherwise  contributing  to  the  gen- 
eral family  fond,  the  same  as  she  had  done 
previous  to  the  alleged  making  of  the  con- 
tract 

"Thus  it  Is  seen  that  the  affairs  of  this 
family  followed  the  same  conrse  without  in- 
terruption for  years  before  as  well  as  after 
the  time  of  the  alleged  contract  In  other 
words,  the  record  shows  no  change  In  the 
situation,  duties,  acts,  or  work  of  these  two 
girls  as  a  result  of  such  alleged  contract 
But,  on  the  other  hand,  their  situation  re- 
mained unchanged ;  they  performed  the  same 
acts  and  duties  and  did  the  same  work  as 
they  had  done  before. ,  There  seems  to  hare 
been  no  separate  account  kept  of  the  ^ount 
spent  by  the  plaintiff  over  and  above  the 
amount  realized  from  the  farm.  Nor  Is  the 
record  clear  that  the  Income  from  the  farm 
fell  short,  to  any  great  extent  of  maintaining 
the  family.  If  It  did,  it  is  not  stated  how 
much.  But  it  Is  clear  they  all  lived  to- 
gether, each  contributing  in. his  own  way 
to  the  maintenance  of  the  family. 

"The  contract  alleged  and  set  forth  in  the 
plaintiff's  petition  as  having  been  made  be- 
tween the  father  and  the  two  daughters,  for 
which  specific  performance  was  asked  and 
decreed,  is  as  follows:  That  on  said 


day  of  December,  1886,  the  said  Nathan 
Thompson  and  the  plaintiff  Harriett  A.  Mer- 
rill, then  Harriett  A.  Thompson,  and  the 
said  Sophia  B.  Fulkerson,  made  an  agree- 
ment by  which  the  plaintiff  Harriett  and 
her  said  sister,  Sophia  B.  Fulkerson,  were  to 
become  the  owners  of  the  said  land  in  fee 
simple  In  consideration  that  they  would  take 
possession  of  said  land  and  take  care  of  and 
support  and  maintain  their  father  and  moth- 
er in  sickness  and  health,  and  see  that  they 
had  food,  shelter,  clothing,  nursing,  medical 
attention,  and  all  necessaries;  and  the  said 
plaintiff  and  her  sister,  Sophia  B.  Fulkerson, 
should  live  on  the  place  with  their  f&ther 
and  mother  and  give  them  the  benefit  of  their 
society  and  the  comfort  of  their  presence 
and  help  as  long  as  their  father  and  mother 
should  live,  and  would  farm  said  land  and 
improve  the  same  and  maintain  a  home  for 
their  father  and  mother  with  them  as  long 
as  their  father  and  mother  should  live,  and 
should  see  that  their  father  and  mother, 
when  deceased,  should  receive  proper  burial 
and  their  funeral  expenses  paid.  That  the 
said  Nathan  Thompson,  their  father,  was  to 
convey  them  said  land  so  as  to  make  them 
owners  thereof  in  fee  simple.    •    •    • 

"While  the  plaintiff  procured  deeds  from 
the  other  children  of  the  deceased,  except 
the  defendant  Elliott  W.  Thompson  (they 
making  deeds  voluntarily),  for  their  inter- 
est in  the  farm,  she  made  no  claim  to  any 
of  them  that  she  was  the  owner  of  the  land 
by  reason  of  any  contract  So  far  as  the 
retord  shows,  plaintUTs  only  claim  to  this 
land  was  based  entirely  on  the  intention  of 


the  father  expressed  by  his  wlIL  Her  fa- 
ther made  a  will  by  which  he  devised  the 
farm  in  question  to  his  wife  for  life,  the 
remainder  to  the  plaintiff  and  her  sister 
Sophia.  The  will  did  not  mention  the  other 
children  of  the  testator.  So,  as  to  such  oth- 
er children,  the  defendant  b^ng  one,  the 
father  died  intestate.  *  *  •  Since  the 
deiith  of  the  father  and  mother,  the  farm 
has  been  rented,  and  the  rent  has  been  paid 
to  plaintiff.  As  nearly  as  can  be  told  from 
the  record,  there  has  been  collected  and  paid 
to  her  at  least  |1,000  in  rent,  and,  as  well 
as  can  be  gleaned  from  the  evidence,  that 
amount  will  more  than  cover  all  the  plain- 
tiff has  paid  out  of  her  own  funds  toivard 
the  performance  of  the  alleged  contract 
•  •  •  Appellant  contends  that  the  evi- 
dence does  not  prove  the  contract  as  pleaded, 
does  not  show  any  contract  was  ever  had, 
and  that  the  finding  was  for  the  wrong  party 
and  should  be  reversed." 

The  following  are  the  errors  assigned  by 
counsel  for  appellant:  "The  trial  court  erred 
in  finding  that  there  was  an  oral  contract 
between  the  deceased,  Nathan  Thompson, 
and  his  two  daughters,  the  plaintiff  and 
Sophia  B.  Fnlkerson,  by  which  the  said 
Nathan  agreed  to  give  or  leave  the  land  in 
question  to  such  daughters,  because:  (1)  The 
alleged  oral  contract  was  not  clear,  explicit 
and  definite.  (2)  If  the  contract  was  prov- 
ed, it  was  not  the  contract  pleaded.  (3)  The 
contract  was  attempted  to  be  established 
by  conversations  too  ancient  and  too  loose 
and  casual.  (4)  The  proof  was  not  such  as 
to  leave  no  reasonable  doubt  that  the  con- 
tract as  pleaded  was  in  fact  made  and  that 
full  performance  has  been  had.  (5)  The 
work  relied  upon  as  constituting  perform- 
ance is  not  referable  solely  to  the  alleged 
contract  sought  to  be  enforced,  but  might 
be  referable  to  some  other  cause.  (6)  The 
rent  received  by  plaintiff  will  more  than  off- 
set any  sums  paid  out  by  her  in  the  support 
maintenance,  and  care  of  her  father  and 
mother;  so  no  fraud  will  be  worked  on 
plaintiff  by  refusing  to  enforce  the  alleged 
contract  (7)  The  proof,  at  best  shows  a 
mere  disposition  or  Intention  to  devise  by 
will  as  a  reward  for  services  already  per- 
formed and  money  already  advanced,  and 
does  not  show  a  contract  to  devise  made  be- 
fore the  act  of  performance  relied  upon  were 
had." 

John  H.  Taylor  and  Paul  D.  Kitt,  both  of 
ChllUcothe,  for  appellants.  Lewis  A.  Chap- 
man, of  ChllUcothe,  for  respondents. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  [1]  I.  By  reading  this  assign- 
ment of  errors,  it  will  be  seen  by  comi>ar- 
ing  it  with  the  general  rule  announced  by 
this  court  in  the  case  of  Walker  v.  Bohan- 
nan,  243  Mo.  119,  loc.  dt  135,  147  S.  W. 
1024,  regarding  the  requirements  of  the  «!• 


Digitized  by 


Google 


678 


161  SOUTHWESTERN  SEPOBTBB 


(Uo 


legations  and  proof  In  snch  cases,  the  conn- 
sel  for  appellant  have  predicated  their  as- 
signment upon  that  rule,  simply  negativing 
the  requirements  stated  therein. 

Before  considering  this  assignment  of  er- 
rors, we  will  dispose  of  a  general  objection 
urged  by  counsel  against  the  correctness  of 
the  decree,  and  that  is  that  "the  proof  to 
sustain  the  alleged  contract  Is  based  solely 
upon  the  evidence  of  Fountain  K.  Thompson, 
a  brother  of  the  plaintiff,"  and  therefore  the 
evidence  Is  Insufficient  to  sustain  the  de- 
cree. If  we  correctly  understand  this  con- 
tention, it  challenges  the  sufficiency  of  the 
strength  of  tlie  testimony  of  any  one  wit- 
ness to  support  a  Judgment  or  decree  in  a 
case  of  this  character,  regardless  of  his  In- 
telligence, character,  and  standing  in  the 
community  for  honesty,  truth,  and  veracity. 
Even  tf  this  insistence  was  based  upon  un- 
disputed facts  (which  it  Is  not,  for  he  is 
strongly  corroborated  by  almost  every  physi- 
cal and  undisputed  fact  in  the  case,  which  are 
many,  as  will  be  presently  noted),  we  would 
be  unable  to  lend  our  concurrence  thereto, 
for  the  simple  reason  that  the  weight  and 
convlncdng  character  of  testimony  does  not 
depend  so  much  upon  the  number  of  wit- 
nesses who  testify  in  a  cause,  but  more  upon 
the  intelligence,  honesty,  and  veracity  of 
those  who  give  evidence  In  a  cause.  This 
rule  has  been  so  long  and  so  firmly  estab- 
lished in  our  system  of  Jurisprudence,  it 
would  be  more  than  a  useless  waste  of  time 
and  energy  to  dte  authority  in  support  there- 
of. We  therefore  rule  this  insistence  against 
appellant 

[2]  II.  We  now  approach  the  main  propo- 
sition involved  in  this  case  for  determination, 
and  that  is:  Was  the  evidence  Introduced 
sufficient  to  support  the  findings  and  the  de- 
cree herein  made  and  rendered  in  favor  of 
the  respondent,  if  tested  by  the  following 
rule  announced  by  this  court  In  the  case  of 
Walker  v.  Bobannan,  supra,  viz.:  "With  the 
acquired  experience  the  courts  had  gained 
before  the  passage  of  the  original  statutes  of 
frauds  and  perjuries,  they  were  slow  to  in- 
graft thereon  any  exception  to  the  iron-clad 
rule  of  the  statute.  Later,  however,  it  be- 
came apparent  to  courts  of  conscience  that 
frauds  were  being  perpetrated  under  the 
strict  letter  of  the  statute.  To  obviate  these 
frauds,  the  exceptions  to  the  statute  here 
invoked  was  adopted  by  courts  of  equity,  but 
not  without  well-defined  rules  of  procedure — 
rules  which,  like  the  statute  itself,  would  be 
a  safeguard  as  against  the  perpetration  of 
frauds.  The  rules  cover  many  phases,  L  e.: 
(1)  The  alleged  oral  contract  must  be  clear, 
explicit,  and  definite;  (2)  it  must  be  proven 
as  pleaded ;  (3)  such  contract  cannot  be  es- 
tablished by  conversations  either  too  ancient 
on  the  one  hand,  or  too  loose  or  casual  upon 
the  other ;  (4)  the  alleged  oral  contract  must 
itself  be  fair  and  not  unconscionable;  (5) 
the  proof  of  the  contract  as  pleaded  must  be 


such  aa  to  leave  no  reasonable  doubt  in  the 
mind  of  the  chancellor  that  the  contract  as 
alleged  was  in  fact  made  and  tliat  the  full 
performance,  so  far  as  lies  in  the  Iiands  of 
the  parties  to  perform,  has  been  had;  (9) 
the  work  constituting  performance  must  be 
such  as  Is  referable  solely  to  the  contract 
sought  to  be  enforced,  and  not  such  as  might 
be  reasonably  referable  to  some  other  and 
different  contract;  (7)  the  contract  must  be 
one  based  upon  an  adequate  and  legal  con- 
sideration, so  that  its  performance  upon  the 
one  hand  but  not  upon  the  other  would  be- 
speak an  unconscionable  advantage  and 
wrong,  demanding  in  good  conscience  relief 
in  equity ;  and  (8)  proof  of  mere  disposition 
to  devise  by  wUl  or  convey  by  deed  by  way 
of  gift,  or  as  a  reward  for  services,  la  not 
suflScient,  but  there  must  be  shown  a  real 
contract  to  devise  by  will  or  convey  by  deed, 
made  before  the  acts  of  performance  relied 
npoa  were  had." 

Speaking  of  this  rule  generally,  I  wish  to 
state  that  I  have  never  indorsed  it  in  the  full 
sense  in  which  it  is  there  stated,  but  my 
views  regarding  it  are  fully  stated  in  my 
dissenting  opinion,  filed  in  the  case  of  Col- 
Uns  V.  Barren,  219  Mo.  279,  loc.  dt  311-343. 
118  S.  W.  432.  Since,  however,  the  facts  of 
this  case  are  practically  undisputed,  we  will 
have  no  necessity  to  attack  the  stringency 
and  rigidity  of  that  rule. 

The  undisputed  facts  are  that  Nathan 
Thompson,  about  the  year  1889,  owned  .a 
small  farm  of  40  acres  of  land  situate  In  Liv- 
ingston county,  upon  which  he  (resided  with 
his  family,  composed  of  himself,  wife,  and 
eight  children,  five  boys  and  three  daughters, 
the  other  having  died  without  issue.  Prior 
to  1882  all  the  sons  had  married  and  moved 
away,  leaving  the  father  and  mother  and  the 
two  daughters  at  homa  In  the  meantime 
both  the  father  and  mother  had  greatly  de- 
clined in  health,  and  were,  on  that  account, 
unable  to  make  a  living,  and  the  rent  of  the 
farm  was  insufficient  for  that  purpose.  Un- 
der those  circumstances,  It  became  apparent 
to  all  that  the  father  and  mother  would  have 
to  make  some  arrangement  for  their  support 
and  maintenance  during  their  declining 
years.  The  sons  were  all  married  and  had 
departed  the  parental  roof.  Sophia  had  been 
married  and  divorced,  but  was  staying  tem- 
porarily at  the  home  of  her  father  and  moth- 
er, assisting  in  the  performance  of  the  house- 
hold duties;  and  Harriett  was  and  had,  for 
several  years,  been  teaching  school,  living 
however  with  the  father  and  mother,  and 
assisted  in  doing  the  work  about  the  house 
nights  and  mornings,  and  had  been  contrib- 
uting to  the  support  of  the  family  out  of 
her  salary  as  teacher.  WhUe  Harriett  and 
Sophia  were  not  competent  witnesses  to  tes- 
tify as  to  the  contract,  yet  one  of  their 
brothers.  Fountain  E.  Thompson,  and  a 
brother  of  the  appellant,  testified  in  substance 
that,   some  time  between  1884  and  1886, 
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Nathan  Thompson,  recognizing  Us  enfeebled 
and  helpless  condition,  made  a  contract  with 
his  two  daughters,  by  which  he  agreed  that 
If  they  would  talce  care  of  and  support  him 
and  their  mother  as  long  as  they  lived,  stay 
with  and  look  after  them,  and  provide  them 
with  a  home  on  said  farm  dnrlng  said  time, 
pay  hla  debts,  keep  up  the  place,  and  furnish 
them  with  medicines  and  medical  attentions, 
that  he  would  will  them  the  land  In  question. 
Also,  that  Sophia  was  to  stay  with  theny  all 
the  time  and  devote  her  time  and  attention  to 
them,  when  necessary,  and  to  look  after  the 
household  duties.  Harriett,  likewise,  was  to 
reside  at  home  with  the  parents,  but  to  teach 
school,  and  while  at  home  she  was  to  assist 
in  caxlng  for  them,  and  the  household,  as 
well  as  to  famish  the  means  for  their  sup- 
port and  maintenance,  pay  the  debts  of  the 
father,  keep  the  house  and  improvements  in 
repair,  and  pay  the  taxes,  etc.  That  she  was 
to  have  the  rents  of  the  farm,  and  out  of 
that  and  hex  salary  ;die  was  to  meet  all  of 
said  obligations,  in  consideration  of  which 
the  father  agreed  to  will  them  the  40  acres 
of  land  in  controversy.  Fountain  K.  Thomp- 
son also  testified  that  Harriett  and  Sophia 
agreed  with  their  father  to  do  all  of  said 
things  in  consideration  that  he  would  will 
them  said  land. 

The  evidence  is  uncontradicted  that  they 
faithfully  and  religiously  did  and  performed 
all  of  the  matters  and  things  required  of 
them  by  the  terms  of  said  alleged  contract 
Even  the  defendant  concedes  that,  but  con- 
tends that  all  of  those  things  were  done  by 
them  as  members  of  the  family  and  for  love 
and  devotion  to  their  father  and  mother,  and 
not  in  pursuance  to  a  contract  imposing  those 
duties  and  obligations  upon  them.  It  is  also 
undisputed  that  the  father,  either  in  pursu- 
ance to  that  contract,  or  for  some  other  rea- 
son not  disclosed  by  this  record,  did  as  a 
matter  of  fact  will  said  40  acres  of  land 
to  Harriett  and  Sophia,  but,  through  the  mis- 
take or  inadvertence  of  the  scrivener  who 
4rew  the  will,  omitted  to  name  therein  any 
of  the  other  childroi,  and  in  consequence 
thereof  the  will  was,  under  our  statutes  of 
wins,  insufficient  to  convey  the  entire  inter- 
est of  the  father  In  and  to  the  land  to  said 
daughters,  leaving  the  other  children  as  pre- 
termitted heirs.  Recognizing  the  Justice  of 
resiKtndents'  claim  to  the  land,  all  of  the 
children  except  the  appellant  conveyed  by 
quitclaim  deed  their  respective  interest  in 
and  to  said  land  to  resfpondents ;  but  the  ap- 
pellant, Elliott  W.  Thompson,  at  all  times 
denied  their  right  to  his  one-seventh  interest 
therein.  As  far  back  as  August,  1899,  shortly 
after  the  death  of  his  mother,  he  brought  a 
suit  against  all  of  the  children  to  partition 
the  land,  whereupon  Harriett,  one  of  the  de- 
fendants in  that  suit,  filed  a  motion  for  costs, 
stating  therein  that  the  plaintiff  there,  and 
the  appellant  here,  had  no  interest  in  said 
land  and  that  he  was  insolvent  The  court 
sustained  that  motion,  and,  the  plaintiff  haT> 


ing  failed  to  secure  the  cost  within  the  time 
fixed  by  the  court  the  court  dismissed  the 
suit  at  the  January  term,  1900,  of  the  court; 
since  which  time  appellant  has  not  molested 
the  possession  of  respondents  or  made  any 
legal  dalm  thereto.  After  the  dlssmissal  of 
that  suit  the  respondents  have  been  in  the 
exclusive,  continuous,  notorious,  and  adverse 
XMssession  of  the  land,  claiming  title  thereto 
against  the  world,  and  especially  against  the 
appellant  and  long  prior  to  that  date  for 
that  matter.  During  all  of  these  years  the 
respondent  has  been  receiving  the  entire  is- 
sues, rents,  and  profits  of  the  land,  paid  the 
taxes  thereon,  and  has  built  a  house  and 
made  other  valuable  Improvements  thereon, 
costing  $2,500,  all  of  whi<^  was  well  known 
to  the  appellant  Upon  this  evidence  and 
state  of  the  record,  the  circuit  court  found 
the  issues  for  the  respondent  and  entered 
judgment  quieting  the  title  to  the  land  in 
their  favor,  and  against  the  appellant 

There  has  been  so  much  said  and  written 
by  this  court  upon  this  question  that  I  fed  It 
would  be  useless  to  prolong  this  opinion  by 
adding  anything  thereto ;  and  will  therefore 
curtail  the  same  by  stating  that  in  our 
opinion,  the  findings  and  decree  of  the  court 
quieting  the  title  in  favor  of  the  respond- 
ents were  correct  and  are  fully  supported 
by  the  following  cases:  Sutton  r.  Hayden, 
62  Mo.  101,  loc.  dt  114;  Hiatt  v.  WUUams, 
72  Mo.  214,  37  Am.  Rep.  438;  Oupton  v. 
Gupton,  47  Mo.  37;  Healey  v.  Simpson,  113 
Mo.  340,  loe  dt  346,  20  S.  W.  881 ;  Hall  v. 
Harris,  145  Mo.  614,  47  S.  W.  506;  Koch  v. 
Hebel,  32  Mo.  App.  103 ;  Sharkey  v.  McDer- 
mott  91  Mo.  647,  4  S.  W.  107,  60  Am.  Rep. 
270 ;  Fucha  v.  Fuehs,  48  Mo.  App.  18 ;  Car- 
ney V.  Carney,  95  Mo.  333,  8  S.  W.  729 ;  Berg 
V.  Morean,  199  Mo.  416,  97  S.  W.  901,  9  L. 
R.  A.  (N.  S.)  157;  Nowack  v.  Berger,  133 
Mo.  24,  34  S.  W.  489,  31  L.  R.  A.  810,  64  Am. 
St  Rep.  663 ;  Russell  t.  Sharp,  192  Mo.  270, 
91  S.  W.  134,  111  Am.  St  Rep.  496 ;  Walk£r 
et  al.  T.  Bohannan  et  al.,  243  Mo.  119,  147 
S.  W.  1024;  Forrlster  v.  SuUivan,  231  Mo. 
345,  132  S.  W.  722;  Collins  v.  HarreU,  219 
Mo.  279,  118  S.  W.  432;  Wales  v.  Holden, 
209  Mo.  552,  108  S.  W.  89;  Kirk  v.  Middle- 
brook,  201  Mo.  245,  100  S.  W.  450;  OUver 
V.  Johnson,  238  Mo.  376,  142  S.  W.  274;  Kin- 
ney V.  Kurray,  170  Mo.  700,  71  S.  W.  197.  U, 
perchance,  any  member  of  the  bar  wishes  to 
read  the  views  of  this  court  regarding  this 
class  of  cases,  he  will  find  them  fully  express- 
ed in  the  cases  dted. 

[3]  III.  Appellant  complains  of  the  action 
of  the  trial  court  In  permitting  Harriett  and 
Sophia  to  testify  to  certain  matters  which 
transpired  subsequent  to  the  death  of  their 
father.  Since  this  testimony  was  admitted 
upon  other  theories  of  respondents'  case  and 
not  considered  by  the  trial  court  in  its  de- 
termination of  this  branch  of  the  case,  which 
alone  involves  the  contract  in  question,  we 
deem  it  unnecessary  to  pass' upon  that  testi- 
mony or  on  the  legal  propositions  predicated 


Digitized  by 


Google 


680 


161  SOnTHWXSTBKN  BBPOBTBB 


(Ifo. 


thereon,  for  In  no  event  amid  a  mllng  there- 
on affect  the  conclusions  reached  In  i>ara- 
graphs  1  and  2  of  the  opinion. 

Finding  no  error  in  the  record,  the  Jndg- 
meut  of  the  circuit  court  is  affirmed. 


STATE  ▼.  BURNETT. 
(Supreme  Court  of  Missouri,  DiTision  No.  2. 

Dec.  9.  1913.) 
Pkutbt  (g  11*) — What  Constitutks. 

Accused,  who  was  a  hotel  porter,  was  called 
l>efore  the  grand  jury  to  teitiur  as  to  the  guilt 
of  the  proprietor,  suspected  of  keeping  a  bawdy- 
house.  Accused  fabely  denied  that  he  had 
acted  as  a  panderer  in  bringing  lewd  men  and 
women  together  in  the  hotel.  Held,-  that  ac- 
cused's testimony  was  material,  and,  if  Icnow- 
ingly  false,  it  constituted  perjury,  under  Rev. 
St  1909,  i  4344. 

[£2d.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  {{  3»-54;    Dec.  Dig.  |  IL*] 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty;  C.  H.  Sklnker,  Special  Judge. 

Richard  Burnett  was  convicted  of  perjury, 
and  he  appeala    Affirmed. 

Convicted  in  the  criminal  court  of  Greene 
county  of  the  crime  of  perjury,  defendant 
appeals  from  a  Judgment  fixing  his  punish- 
ment at  two  years  in  the  penitentiary.  He 
was  charged  with  having  sworn  falsely  be- 
fore the  grand  Jury  of  Greehe  connty,  when 
caUed  by  said  grand  Jury  on  December  4, 
1911,  to  testify  as  to  his  Icnowledge  of  the 
guilt  or  innocence  of  one  M.  K..  Watts,  who 
was  suspected  of  keeping  a  bawdyhouse  in 
said  county.  Before  the  grand  Jury  defend- 
ant admitted  that  he  had  in  the  months  of 
October  and  November,  1911,  acted  as  a  poi^ 
ter  for  a  hotel  kept  by  said  Watts,  but  denied 
that  he  had  done  anything  towards  bringiiig 
men  and  women  together  in  said  hotel  for 
the  purpose  of  enabling  or  encouraging  them 
to  engage  in  sexual  intercourse. 

Two  witnesses  testified  positively  that  de- 
fendant did  act  as  a  panderer  in  bringing 
together  lewd  men  and  women  for  Immoral 
purposes  in  a  hotel  kept  by  said  Watts,  and 
that  when  so  brought  together  by  defendant 
said  men  and  women  Indulged  in  Illicit  sex- 
ual Intercourse  with  each  cither  In  said  hotel. 
It  was  also  proven  that  defendant.  In  his 
capacity  as  porter,  represented  to  prospective 
patrons  of  the  hotel  that  if  they  would  come 
there  he  would  arrange  to  bring  "girls"  to 
their  rooms  for  Immoral  purposes.  This  evi- 
dence tended  to  prove  that  Watts  was  run- 
ning a  bawdyhouse,  and  that  defendant,  as 
his  porter,  had  knowledge  of  tliat  fact 
When  sworn  as  a  witness  before  the  grand 
Jury,  defendant  testified  positively  that  be 
had  never  taken  any  women  to  the  rooms  of 
guests  of  the  hotel  for  Immoral  purposes; 
consequently,  if  the  witnesses  on  behalf  of 
the  state  testified  truthfully  upon  the  trial, 
then  he  (defendant)  undoubtedly  swore  false- 
ly when  giving  his  evidence  before  the  grand 
Jury. 


Geo.  Pepperdlne,  Val  Mason,  and  W.  B. 
Self,  all  of  Springfield,  for  appellant  John 
T.  Barker,  Atty.  Gen.,  and  Ernest  A.  Green, 
Asst  Atty.  Gea,  for  the  State. 

BBOWN,  P.  J.  (after  stating  the  facts  as 
above).  Defendant's  testimony  before  the 
grand  Jury  was  material  to  the  investigation 
of  the  matter  of  Inquiry  then  pending  before 
that  body,  and  If  knowingly  false  it  consti- 
tuted willful  and  corrupt  perjury,  as  de- 
nounced by  section  4344,  R.  S.  1909.  State 
V.  Faulkner,  175  Mo.  546,  75  S.  W.  ue. 

The  defendant  has  not  furnished  us  with  a 
brief  pointing  out  the  alleged  errors  upon 
which  he  relies  for  reversal,  but  we  have 
examined  the  whole  record  for  errors  as- 
signed in  his  motion  for  new  trial  and  mo- 
tion in  arrest  of  Judgment,  but  find  no  er- 
rors that  warrant  a  reversal.  Upon  his-  trial 
defendant  strenaonsly  contended  that  his 
testimony  as  given  before  the  grand  Jury  was 
true;  but  a  petit  Jury^  of  his  connty  dlsl)e- 
lieved  him  and  believed  the  witnesses  who 
testified  for  the  state.  He  was  represented 
by  able  counsel  and  had  a  fair  ^rial. 

The  Judgment  should  be  affirmed.  It  is  so 
ordered. 

FARIS  and  WALKER,  JJ.,  concor. 


STATE  V.  WADE. 
(Supreme  CSourt  of  Missouri,  Division  No.  2. 

t>ec  9,  1913.) 
Criminat.  Law  (|  1106*)— Time  to  Pkbfect— 
Dismissal. 

An  appeal  not  perfected  by  the  filing  in 
the  Supreme  Court  of  a  transcript  within  the 
time  prescribed  by  Rev.  St  1909,  |  5313,  must 
on  motion  be  dismissed,  in  the  absence  of  a 
showing  of  good  cause  for  the  delay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lnw.   Cent  Dig.   {{  2890-2892;    Dec.  Dig.  f 

Appeal  from  Circuit  0>art,  Boone  County; 
David  H.  Harris,  Judge. 

Jabe  Wade  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.    Dismissed. 

Don  C.  Carter,  of  Sturgeon,  and  Harris  & 
Flnley,  of  (Columbia,  for  appellant 

FARIS,  J.  Defendant  was  convicted  in 
the  circuit  court  of  Boone  county  of  murder 
in  the  second  degree,  for  that,  as  it  was 
charged  In  the  information,  he  had  stabt>ed 
and  killed  one  James  Franldln  White.  The 
appeal  of  defendant  herein  was  granted  by 
the  circuit  court  on  the  27th  day  of  October, 
1911,  but  such  appeal  was  not  perfected  by 
filing  in  this  court  a  transcript  of  the  record 
till  April  1,  1913,  as  is  clearly  disclosed  by 
the  file  mark  of  the  clerk  of  this  court  The 
state  has  filed  a  motion  to  dismiss  the  ap- 
peal of  defendant,  for  the  reason  that  It 
was  not  perfected  within  one  year  after  the 
same  was  granted  by  the  trial  court    This 
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motion  was  taken  wltb  tbe  case-  when  the 
same  was  argued  and  submitted. 

The  facts  are  plain  and  undisputed.  More 
tlian  17  months  elapsed  after  the  appeal  was 
taken  till  it  was  perfected.  The  statute  al- 
lows but  12  months  in  this  behalf  in  such  a 
case  as  this,  absent  a  showing  of  good  cause 
for  the  delay.  Section  6313,  R.  S.  1009. 
No  such  showing  has  been  made  in  the  case, 
and  under  the  authority  of  the  statute  above 
cited,  as  construed  in  the  case  of  State  ▼. 
Pieskl,  248  Mo.  715,  164  S.  W.  747,  we  are 
constrained  to  hold  the  motion  to  dismiss  well 
taken.  We  may  say,  in  passing,  dehors  the 
record,  that,  lest  the  rfgld  enforcement  of  a 
recent  mUng,  mayhap  not  yet  fully  nnder^ 
stood  (though  soundly  bottomed  upon  a  fairly 
ancient  statute),  might  seemingly  work  an 
undeserved  hardship,  we  have  gone  over  the 
record  with  care,  and  found  naught  of  error 
therein  which  would  cause  reversal,  wete  we 
required  to  pass  upon  the  whole  of  it 

Let  the  appeal  be  dismissed. 

BBOWJI,  P-  J.f  and  WALKER,  J.,  concur. 


THOMPSON  et  al.  v.  STILLWBLL. 

(Supreme  Court  of  Missouri,  DiviBion  Na  1. 
Dec.  6,  1913.) 

1.  Appsai.  awd  Ebbob  (I   1010*)— Ebview— 
QuBSTioNB  or  Fact. 

Under  Rev.  St.  1909,  i  2535,  providing 
that  any  person  claiming  any  title,  estate,  or  in- 
terest in  real  property  may  institute  an  action 
against  any  persons  having  or  claiming  any  title, 
estate,  or  interest  therein  to  ascertain  and  de- 
termine the  estate,  title,  and  interest  of  the  par- 
ties respectively,  where  there  is  nothing  in  the 
pleadings  giving  the  action  an  equitable  charac- 
ter, the  rules  applicable  in  ordinary  actions  at 
law  apply,  and  the  trial  court's  finding,  if  sup- 
ported by  substantial  evidence,  will  be  affirmed. 
[EkI.  Note.— For  other  cases,,  see  Appeal  and 
Error,  Cent.  Dig.  SI  3979-3982,  4024;  Dec.  Dig. 
t  1010.*] 

2.  Advkbbb  Possession  ({  86*)— ScnnoiKiTCT 
ov  Evidence. 

In  an  action  to  determine  title  to  the  west 
half  of  a  quarter  section  of  land,  evidence  held 
to  support  a  finding  that  one  claiming  under  a 
sheriff's  deed  to  the  whole  quarter  section  enter- 
ed in  good  faith  and  took  and  for  20  years  held 
possession  of  part  of  the  tract  in  the  name  and 
under  claim  of  title  to  the  Whole. 

[Ei.  Noteu — For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  ft  313,  498-503,  656,  667, 
660,  668,  688-«90;   Dec  Dig.  {  86.»] 

8.  Advebse  Possession  (|  100*)— Goloi  oi  Ti- 
tle—Shebift'b  Deed. 

Under  Rev.  St  1909,  i  1882,  providing  that 
the  possession  under  color  of  title  of  a  part  of  a 
tract  or  lot  of  land  in  the  name  of  the  whole 
tract  claimed,  and  exercising,  during  the  time 
of  such  possession,  the  usual  acts  of  ownership 
over  the  whole  tract  ■ball  be  deemed  a  posses- 
sion of  the  whole  of  such  tract  a  sherifrs  deed 
issued  to  the  purchaser  at  an  execution  sale  was 
oolor  of  title  to  the  whole  of  the  land  which  it 
purported  to  cover. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  547-674:  Dec.  Dig.  { 
100.*] 


4.  Adverse  Possession  (|  16*)— Ohabactkb  or 

POBSEBBION— EZEBCISINO    ACTB    Or    OWNEB- 
SHIF. 

Under  such  section,  where  part  of  a  tract 
to  which  a  party  had  color  of  dtle  was  fenced 
and  cultivated,  and  another  part  unfenoed  and 
uncultivated,  such  person  exercised  the  usual 
acta  of  ownership  over  the  unfenc^  portion  by 
cutting  timber  and  selling  standing  timber  there- 
on, and  through  his  lessees  keeping  trespassers 
off  and  protecting  the  timber. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {§  82-89;  Dec  Dig.  i  16.*] 

5.  Advebbk     Pobsession     ({    65*)— Hostile 
Chasacteb  or  Possession. 

That  the  fenced  portion  of  a  tract  of  land  to 
which  defendant's  grantor  had  color  of  title  was 
fenced  by  a  third  person  by  mistake  did  not  ren- 
der applicable  the  rule  that  one  in  mistaken 
possesnon  of  part  of  another's  property  claims 
only  to  the  true  line,  and  not  adversely,  where 
such  third  person  subsequently  occupied  the 
tract  as  tenant  of  defendant's  grantor,  and  did 
not  set  up  title  in  himself. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |S  366-370;  Dec  Dig.  i 
65.*] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;  John  M  Williams,  Judge. 

Action  by  Alonzo  H.  Thompson  against  R. 
R.  StUlwell,  In  which  Alonzo  H.  Thompson 
and  another  were  substituted  as  plaintlfrs. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

• 

AmoB  A.  Knoop,  of  Kansas  City,  for  ap- 
pellants. A.  L.  Ross,  of  Versailles,  for  re- 
spondent 


BLAIR,  0.  This  proceeding  was  commenc- 
ed by  Alonzo  Thompson.  Since  the  appeal 
was  taken,  he  died,  and  Alonzo  H.  Thompson 
and  Battle  I.  Lindley,  his  sole  heirs  and  dev- 
isees, have  been  substituted  as  appellants. 

This  Is  a  suit  to  ascertain  and  determine 
title  under  section  2535,  R.  8.  1009.  The  land 
Involved  is  the  west  balf  of  the  northeast 
quarter  of  section  2,  township  41,  range  19, 
Morgan  county,  Mo.  The  whole  of  the  quar- 
ter section  was  patented  to  Henry  Alcorn, 
who  executed  a  deed  therefor  to  John  F. 
Baker,  who,  in  turn,  executed  a  deed  for  the 
same  land  to  H.  A.  Swift  which  deed  was 
filed  for  record  September  12,  1868,  and  on 
April  25,  1870,  Swift  executed  a  deed  for  the 
same  land  to  Alonzo  Thompson,  and  this 
deed  was  recorded  April  30,  1870. 

Respondent  claims  by  mesne  conveyances 
under  Hugh  Lynch,  who  purchased  at  a  sher- 
iff's sale  on  an  execution  on  a  transcript  of 
a  Justice's  judgment  against  John  F.  Baker 
in  St  Louis  county.  This  execution  Issued 
April  23,  1868.  The  execution  was  levied 
May  7,  1868,  and  the  sale  thereunder  occur- 
red September  22,  1868,  and  the  *deed  from 
the  sheriff  to  Lynch  is  dated  September  23, 
1868,  and  was  filed  for  record  January  6, 
1871.  Respondent  also  claims  under  the  ten 
years'  statute  of  limitation.  Alonzo  Thomp- 
son paid  the  taxes  beginning  with  the  year 
1871,  except  for  the  years  1873,  1875,  1877, 
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1888,  1893,  1895,  and  1896.  Lynch,  in  De- 
conber,  1873,  executed  a  deed  to  Max  Joach- 
1ml,  and  he  paid  the  taxes  for  the  years  In 
which  Thompson  did  not  pay  them.  Each  of 
the  two  claimants  knew  the  other  was  pay- 
ing taxes.  At  the  close  of  the  evidence  plaln- 
tUTs  counsd  requested  the  court,  sitting  as  a 
jury,  to  give  an  Instruction  to  the  efTect  that 
under  the  pleadings  and  the  eridence  the 
finding  must  be  for  plaintiff.  This  the  court 
refused  to  do.  No  other  instructions  were 
asked  or  given,  and  the  court  found  for  de- 
fendant, and  rendered  judgment  accordingly. 

[1]  This  is  a  simple  proceeding  under  sec- 
tion 2S35,  R.  S.  1909,  and  there  is  nothing 
in  the  petition  on  answer  which  gives  it  an 
equitable  character.  The  rules  applicable 
In  ordinary  actions  at  law,  therefore,  govern 
the  case  in  this  court  Lee  v.  Conran,  218 
Mo.  404,  111  S.  W.  1151;  Cousins  v.  White, 
246  Mo.  loc.  dt  309,  151  S.  W.  737.  This 
being  true,  if  there  is  any  legal  theory,  sup- 
ported by  substantial  evidence,  which  Justl- 
fles  the  trial  court's  finding,  the  Judj^ent 
must  be  afiiriped. 

[2]  There  was  evidence  that  Max  Joacbimi 
in  1878  paid  Lynch  $400  in  consideration  of 
a  deed  for  the  quarter  section  including  the 
•land  in  suit;  that  in  the  summer  or  fall  of 
1874  he  put  up  a  cabin  on  the  east  half*  of 
the  quarter  section,  and  for  seven  or  eight 
years,  off  and  on,  did  some  mining  on  the 
west  half  thereof,  miners  occupying  the  cab- 
In  mentioned ;  that  in  1874  he  leased  five  or 
six  acres  of  the  west  half  to  one  Moore,  and 
had  It  cleared  and  fenced,  and  Moore  culti- 
vated it  as  Joachimi's  tenant  from  1874  un- 
til he  died,  about  1897;  after  his  death 
Joachiml  leased  the  same  ground  to  Todd, 
who  cultivated  it  until  he  died,  about  1901  or 
1902.  During  this  period  Joachiml  had  much 
of  the  timber  cut  off  the  unfenced  portion  of 
the  tract,  and  sold  standing  timber  to  oth- 
ers. In  his  rental  contract  with  both  Moore 
and  Todd  it  was  agreed  they  should  keep 
trespassers  off  of  the  unfenced  portion  and 
protect  the  timber,  and  there  is  evidence 
they  did  so,  at  least  that  Moore  did. 

The  court  questioned  Joachiml  as  follows : 
"Q.  Mr.  Joachiml,  now  you  say  there  was 
some  four  or  five  or  six  acres  cleared?  A. 
Yes,  sir.  Q.  The  main  part  of  the  cleared 
tract  being  on  the  west  half?  A.  Tes,  sir. 
Q.  Some  little  of  it  being  on  the  east  half? 
A.  Xes,  sir.  Q.  Now,  was  that  fenced?  A. 
Tes,  sir.  Q.  Well,  was  it  cultivated  every 
year  for  as  much  as  ten  years?  A.  Tes, 
sir;  more  than  that  Q.  And  continuously 
fenced?    A.  Yes,  sir." 

Other  witnesses  corroborated  Joachiml  as 
to  the  fact  that  he  leased  the  cleared  portion 
of  the  land  in  suit  to  Moore  in  1874 ;  that 
Moore  cultivated  it  continuously  until  his 
.  death,  about  1897 ;  and  that  Todd  then  rent- 
ed the  parcel  from  Joachiml,  and  cultivated 
it  unUl  he  died,  about  1901. 

No  one  but  Joachiml  and  his  tenants, 
Moore  and  Todd,  had  ever  been  in  posses- 


sion of  any  part  of  the  land.  In  1877  Alonzo 
Thompson  sent  to  the  collector  of  Morgan 
county  a  check  for  $3.10  in  payment  of  the 
taxes  on  the  land  in  suit  and  the  east  half 
of  the  same  quarter  section.  The  collector 
returned  the  check,  and  wrote  Thompson  that 
the  taxes  on  this  land  for  1877  had  been 
paid  by  Joachiml.  March  24,  1890,  the  col- 
lector wrote  Thompson  that  the  taxes  of 
1889  had  been  paid  by  Joachiml,  and  in  1S93 
and  1897  similar  letters  were  written  by 
collectors  to  Thompson  concerning  the  tax- 
es of  1893,  1895,  and  1897.  In  1893  and  1897 
Thompson's  checks  for  taxes  were  returned 
to  him. 

[3, 4]  The  statute  (section  1882,  R.  8.  1909) 
provides  that:  "The  possession,  under  color 
of  title,  of  a  part  of  a  tract  or  lot  of  land, 
in  the  name  of  the  whole  tract  claimed,  and 
exercising,  during  the  time  of  such  posses- 
sion, the  usual  acts  of  ownership  over  the 
whole  tract  so  dalmed,  shall  be  deemed  a 
possession  of  the  whole  of  such  tract" 

It  cannot  be  doubted  that  Joachiml  had  at 
least  color  of  title  to  the  whole  of  the  land 
(Dunnington  v.  Hudson,  217  Mo.  loc.  dt 
100,  101,  116  S.  W.  1083),  and  there  is  evi- 
dence snfldent  to  support  the  finding  that 
he  entered  in  good  faith  and  took  and  for 
20  years  held  possession  of  part  of  the  tract 
in  the  name  and  under  daim  of  title  to  the 
whole.  The  acts  of  ownership  the  evidence 
tends  to  show  he  exercised  over  the  unfenced 
and  uncleared  portion  of.  the  land  were  of 
the  usual  character;  the  nature  of  this  part 
of  the  tract  being  considered.  Hickman  v. 
Link,  97  Mo.  loc.  dt  490,  10  S.  W.  600; 
Leeper  v.  Baker,  68  Mo.  400.  These  things 
were  sufiSdent  to  satisfy  the  requirements  of 
the  statute. 

There  having  been  substantial  evldoice  to 
support  a  flnttng  under  the  statute,  this  court 
cannot  now  substitute  Itself  "for  the  trier  of 
the  facts,  and  retry  it  on  the  evidence." 
Gaines  v.  Saunders,  87  Mo.  loc.  dt  663. 

[i]  It  is  suggested  Moore  fenced  the  culti- 
vated parcel  of  the  land  through  mistake^ 
and  that  this  fact  introduces  into  the  case 
the  rule  relating  to  a  situation  in  which  one 
in  mistaken  possession  of  part  of  another's 
property  daims  otily  to  the  true  line  and 
not  adversely.  The  question  whether  Moore 
fenced  the  land  by  mistake  or  fenced  it  at 
all;  for  himself,  was,  at  most  one  of  fact, 
and  a  finding  that  he  did  not  do  so  was 
clearly  warranted  by  the  evidence.  Fur- 
ther, if  he  did  so  fence  It,  the  evidence  Is  aU 
to  the  effect  that  from  1874  forward  he  oc- 
cupied It  as  Joachimi's  tenant  Ndther 
Moore  nor  any  one  claiming  under  him  sets 
up  title  or  claim  to  any  of  the  land. 

In  view  of  these  considerations,  it  appears 
that  the  evidence  warranted  a  finding  for  de- 
fendant on  the  theory  of  adverse  possession, 
for  the  requisite  period,  under  color  of  title. 
It  therefore  becomes  unnecessary  to  go  intp 
the  questions  raised  in  the  excellent  brief  of 
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pUdntUTs  coonael  with  respect  to  tbe  Bonnd- 
ness  of  Joachlml's  record  title. 
Tbe  jadgment  ia  affirmed. 

BKOWN,  a,  concurs, 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
«ourt    All  the  Judges  concur. 


STATE  T.  DUFF. 

^Supreme  Conrt  of  Missouri,  DiTision  No.  2. 

Dec.  9,  1913.) 

1.  BUBOI^BT  (S  41*)— EVIDEROX  or  Bbkaxiro 

— SomOIENOT. 

In  a  prosecution  for  burglarizing  a  corn- 
-crib,  evidence  that  at  about  10  o'clock  on  a 
certain  night  tbe  door  of  the  crib  was  closed, 
and  that  at  about  2  o'cloclc  on  the  same  night 
defendant  was  found  in  the  crib  with  the  door 
open,  was  sufficient  to  sustain  a  finding  that 
defendant  brolce  into  the  crib. 

[Ed.  Note.— For  other  casea,  see  Barglaiy, 
Cent.  Dig.  H  94^103,  109;    Dec.  Dig.  {  41.*] 

2.  Witnesses    ({    337*)  —  CBoas-BzAiamNQ 
Accused — Othxb  OrrxNSKS. 

In  a  prosecntion  for  burglary,  it  was  Im- 
proper for  the  prosecuting  attorney  to  aslc  de- 
fendant on  cross-examination  as  to  his  having 
been  arrested  several  vears  before  on  a  similar 
charge;  it  being  such  attorney's  duty  to  see 
that  defendant  has  a  fair  and  impartial  trial, 
and  is  not  convicted  on  incompetent  evidence. 

[Ed.  Note.— For   other  cases,   see  Witnesses, 
Cent    Dig.    If    1113,    1129-1132,    1140-1142, 
1146-1148;    iJec.  Dig.  |  337.*] 
8.  Cbiwwai,  liAW  (gi  869,  1036*)— Reception 

or  Evidence— Otheb  Offenses. 

In  a  borglar^  case,  it  was  error  to  permit 
witnesses  to  testify  that,  while  acting  as  deputj 
•heriSs,  they  had  arrested  defendant  and  his 
daughter  upon  a  similar  charge,  though  not 
necessarily  ground  for  reversal  in  the  absence 
of  objection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  822-824.  1631-1640.  2639- 
2041;   Dec  Dig.  H  360,  1036.*] 

4.  Cbihinal  Law   (|  992*)— AppeaI/— Judg- 
ment—Validitt. 

Where  the  record  shows  that  a  defendant 
charged  with  larceny  and  burglary,  though  he 
pleaded  not  guilty,  and  was  convicted  of  bur- 
glary alone,  was  sentenced  for  larceny  because 
"be  had  pleaded  not  guilty,"  there  is  no  valid 
judgment,  and  the  case  will  be  remanded. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2519;    Dec  Dig.  {  992.*] 

6.  Cbiminai.   Law    ((   1086*)— Appbai/— Reo- 

obd— sweabinq  or  jubt. 

Where  the  record  entry  states  with  refer- 
ence to  impaneling  and  swearing  of  the  jury 
merely  that,  "tbe  jury  being  by  the  clerk  sworn, 
and  after  selection  the  following  *  •  •  are 
chosen  as  jurors  to  try  this  cause,"  the  verdict 
and  sentence  will  be  set  aside:  such  record  en- 
try not  Showing  that  tbe  trial  jury  was  im- 
paneled or  sworn  to  try  the  cause. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  {{  2736-2769,  2770,  2772, 
2794;    Dec.  Dig.  §  1086.*] 

Appeal  from  Circuit  Court,  Yemon  County ; 
B.  6.  Thurman,  Judge. 


L.  M.  Duft  was  convtcted  of  burglary,  and 
appeals.     Reversed  and  remanded.  * 

From  the  conviction  of  defeA^nt  in  the 
drcult  court  of  Vernon  coiuty  of  the  crime 
of  burglary,  wherewith,  as  also  with  larceny, 
he  stood  charged  by  an  Information,  he 
has  appealed  to  this  court  The  Jury  found 
defendant  guilty  of  burglary,  but  not  guilty  of 
the  larceny  charged,  and  fixed  his  punishment 
at  imprisonment  in  the  penitentiary  for  a 
term  of  two  years. 

Since  the  facts  are,  in  the  view  which  we 
take  of  this  case,  not  pertinent  and  not  neces- 
sary to  be  stated  in  order  that  a  complete 
understanding  of  the  points  in  judgment  may 
be  had,  we  will  not  take  space  in  ledtlng 
them  further  than  to  say  that  the  burglary 
complained  of  consisted  in  the  burglarious 
breaking  and  entering  by  defendant  on  the 
night  of  January  18,  1913,  of  a  bam  and 
corncrib  belonging  to  or  in  the  possession  of 
one  Claude  T.  Beedle,  and  situate  in  the 
county  of  Vernon. 

The  record  entry,  as  made  by  the  clerk, 
purporting  to  show  the  impaneling  and 
swearing  of  the  trial  jury,  Is  as  follows: 
"Now,  on  this  day,  this  cause  coming  on  for 
hearing,  comes  the  defendant  In  person  and 
by  attorney,  and  comes  the  state  of  Missouri, 
by  J.  B.  Johnson,  the  duly  elected  and  qual- 
ified prosecuting  attorney  of  Vernon  county, 
Missouri,  the  jury  being  by  the  clerk  sworn, 
and  after  the  selection  the  following  good 
and  lawful  men  of  the  body  of  the  county 
are  chosen  to  try  this  cause,  as  follows,  to 
wit:  John  Blotti,  J.  F.  Lang,  J.  M.  Palmer, 
Frank  Hereford,  A.  C.  Ogler,  Ji|n  Dlnnls, 
Claud  Hereford,  O.  B.  Wallace,  H.  V.  Swear- 
ingen,  L.  L.  Cummins,  G.  Llle,  and  H.  C. 
Lyons  are  chosen  as  jurors  to  try  this  cause." 

The  sentence  and  judgment  of  the  circuit 
court,  as  shown  by  the  record  proper,  cer- 
tified to  us  by  the  clerk,  is  as  follows :  "Now, 
at  this  day,  comes  the  prosecuting  attorney 
for  the  state,  and  also  comes  the  defendant 
herein,  in  person,  in  the  custody  of  the  sher- 
iff of  this  county,  and  in  the  presence  of  his 
attorney  and  counsel  in  open  court,  where- 
upon said  defendant  is  Informed  by  tiie  court 
that  be  stands  charged  with  larceny,  and 
pleads  not  guilty  as  charged  in  the  informa- 
tion, and,  being  now  asked  by  tbe  court  if 
be  had  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him 
according  to  law,  and  still  failing  to  show 
such  cause,  it  is  therefore  sentenced,  order-  _ 
ed,  and  adjudged  by  the  court  that  the  said ' 
defendant,  L.  M.  Duff,  having  pleaded  not 
guilty  as  aforesaid,  be  confined  In  the  peni- 
tentiary of  the  state  of  Missrurl  for  the 
period  of  two  years  from  tbe  19th  day  of 
February,  1913,  and  that  the  sheriff  of  this 
county  shall,  without  delay,  remove  and  safe- 
ly convey  tbe  said  defendant  to  the  said  pen- 
itentiary, there  to  be  kept,  confined,  and 
treated  in  the  manner  directed  by  law,  and 
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the  warden  of  said  iienitentiary  is  required 
t«  receive  and  safely  keep  Um,  the  said  de- 
fendant In  the  penitentiary  aforesaid,  until 
the  Judgment  and  sentence  of  the  court  here- 
in be  complied  with,  or  until  the  said  de- 
fendant shall  be  otherwise  discharged  by  due 
course  of  law.  It  Is  further  considered,  or- 
dered, and  adjudged  by  the  court  that  the 
state  have  and  recover  of  said  defendant 
the  costs  in  this  suit  expended,  and  that 
hereof  execution  issue  therefor." 

Immediately  upon  the  conviction  of  de- 
fendant, that  is  to  say,  on  or  about  February 
19,  1913,  he  was  incarcerated  in  the  peniten- 
tiary, where  be  ever  slnoe  has  been,  and 
now  Is. 

The  above  statement  we  deem  sufiScient; 
regard  being  had  to  the  points  which  we  are 
compelled  by  the  condition  of  the  record  be- 
fore us  to  hold  in  judgment  here.  Should, 
however,  other  facts  be  necessary,  they  will 
be  adverted  to  in  the  pplnlon. 

Lee  B.  Ewlng,  of  Nevada,  Mo.,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  Thom- 
as J.  Higgs,  Asst  Atty.  Gen.,  for  the  State. 

FARIS,  J.  (after  stating  the  facts  as  above). 
[1]  I.  Learned  counsel  for  appellant  insists 
that  there  is  not  sufficient  evidence  of  the 
breaking  charged  in  the  information  to  con- 
stitute the  crime  of  burglary.  While  this 
point  is  not  necessary  to  a  decision  of  this 
case  at  this  time  in  the  view  which  we  take 
of  it,  it  is  perhaps  well  for  us  to  say  that  in 
our  view  counsel  is  in  error.  The  testimony 
shows  that  the  outer  door  of  the  crib  in 
question,  and  in  which  defendant  was  found 
at  about  the  hour  of  2  o'clock  on  the  night 
of  January  18th,  was  closed  at  about  the 
hour  of  10  o'clock  on  the  identical  night; 
that  said  door  was  not  again  seen  by  any 
one  until  about  the  hour  of  2  o'clock  that 
night,  at  which  time  it  was  found  to  be 
open,  and  defendant  was  himself  found  to  be 
in  the  crib.  We  think  that  this  circumstance 
inevitably  points  to  a  breaking  on  the  part 
of  the  defendant  with  such  unerring  certain- 
ty as  to  preclude  any  doubt  thereof  either 
In  law  or  in  common  sense.  If  this  were  not 
so,  it  would,  we  think,  become  almost  im- 
possible to  prove  the  crime  of  burglary. 
When  a  witness  swears  that  a  door  is  closed 
or  locked  or  that  a  window  is  down  or 
locked  at  a  given  hour,  that  subsequently 
and  shortly  thereafter  a  burglary  occurs  in 
the  building  or  structure  to  which  such 
'door  or  window  belongs,  and  that,  following 
the  burglary,  or  following  the  larcenious  or 
felonious  entry,  such  door  is  found  to  be 
open,  or  the  fastening  broken,  or  such  win- 
dow is  found  to  be  open,  or  the  fastening 
thereon  broken,  the  prima  facie  conclusion 
which  necessarily  follows  is  that  the  one  who 
committed  the  larceny  or  the  felony  within 
the  premises  also  did  the  breaking  or  open- 
ing, and  that  such  breaking  or  opening  was 
done  within  the  purview  of  our  statute  de- 


fining burglary,  in  order  that  Ingren  oonljl 
be  obtained.  Any  other  view,  it  seems  to 
us,  would  make  it  necessary  for  an  eye- 
witness to  be  present  at  every  burglary  be> 
fore  a  conviction  would  be  possible.  The 
point  Involves  a  well-known  and  well-settled 
phase  of  circumstantial  evidence.  This  point 
is  not  involved  in  the  case  now,  and  we  sug- 
gest and  pass  on  It  only  that  It  may  not  get 
in  the  way  hereafter. 

[2,  t]  II.  Appellant  also  complains,  that  up- 
on the  trial  the  court  permitted  the  prosecut- 
ing attorney  to  cross-examine  defendant  as 
to  his  having  been  arrested  some  seven  or 
eight  years  prior  in  Lawrence  county  upon 
the  charge  of  burglary  and  theft  Complaint 
is  also  made  that  C.  J.  Cherry  and  Will  T. 
Brown  were  permitted  to  testify  that,  while 
they  lived  in  Lawrence  county  in  the  year 
1904,  and  while  acting  as  deputy  sheriffs, 
they  had  occasion  to  arrest  defendant  and 
defendant's  daughter,  who,  we  may  say  in 
passing,  was  shot  and  killed  while  engaged 
as  an  accomplice  of  defendant  in  the  alleged 
commission  of  the  burglary  here  in  issue. 
This  arrest  seems  to  have  been,  as  some- 
what obscurely  and  vaguely  appears,  upoa 
the  charge  of  burglary  and  larceny,  arising 
in  some  way  out  of  the  theft  of  a  load  of 
wheat  whereof  defendant  his  deceased 
daughter,  and  his  entire  family  were  accus- 
ed. While  we  are  unable  to  see  upon  what 
theory  this  testimony  was  offered,  except 
for  the  purpose  of  prejudicing  defendant  be- 
fore the  Jury,  and  while  we  are  unable  ta 
take  any  possible  view  upon  the  facts  here 
which  would  make  it  competent  (State  v. 
Hess,  240  Mo.  147,  144  S.  W.  489),  yet  in  the 
one  case  no  objection  whatever  was  made  to 
its  reception,  and  in  the  other  no  proper  ob- 
jection (State  V.  Colvin,  226  Mo.  446,  126  S. 
W.  448 ;  State  T.  McKenzie,  228  Mo.  385,  128 
S.  W.  948).  It  may  well  be  that  bad  a  prop- 
er objection  been  Interposed,  or  even  a  half- 
way proper  objection,  the  learned  trial  court 
would  have  sustained  the  same.  We  will  not 
therefore,  in  this  case  convict  the  trial  court 
of  error  for  either  permitting  the  wrongful 
cross-examination  of  defendant  or  for  per- 
mitting Cherry  and  Brown  to  testify,  as  they 
did,  a  fortiori,  since  it  must  be  reversed 
for  other  reasons.  Questions  so  clearly  in- 
competent BO  verging  upon  unfairness,  and 
so  hurtful  withal  ought  not  to  be  asked  by 
any  prosecuting  attorney.  It  is  the  dntgr 
of  this  offlcor  to  see  to  It  that  the  defendant 
shall  have  a  fair  and  impartial  trial,  and  that 
he  shall  not  be  convicted  by  incompetent  evi- 
dence. People  V.  Carr,  64  Mich.  702,  31  N.  W. 
590!  People  v.  Derbert,  138  Cal.  467,  71  Pao. 
564.  The  attorney  for  the  state  owes  a  duty 
to  the  state  to  see  that  justice  is  meted  out, 
and  to  the  defendant  that  he  be  given  a  fair 
and  impartial  trial;  he  cannot  square  these 
duties  with  the  act  of  presuming  upon  or  tak- 
ing an  advantage  of  his  opponent's  'lack  of 
information  touching  the  technical  details  of 
the  criminal  law.    There  is  much  of  reepecta- 
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ble  anthoilty  boldlng  that,  while  great  allow- 
ance will  be  made  by  the  courts  for  that 
zeal  which  Is  the  natural  growth  from  a 
hard-fought  legal  contest,  yet,  If  such  zeal 
shall  BO  outran  discretion  as  to  trench  upon 
unfair,  oppressive,  and  unjust  methods,  the 
court  may  on  this  ground  alone  reverse.  12 
Gyc.  571,  and  cases  cited. 

[4]  III.  As  we  have  stated  in  setting  out 
the  facts  in  this  case,  the  defendant  was  by 
the  verdict  of  the  Jury  acquitted  of  the  larce- 
ny chained,  and  found  guilty  of  burglary  in 
the  second  degree.  The  record  shows  that, 
when  sentence  was  pronounced,  defendant 
was  sentenced  to  the  penitentiary,  not  for 
the  burglary  of  which  he  had  been  convicted, 
but  for  larceny,  to  which  the  record  of  the 
.  sentence  and  Judgment  before  us  says  he 
pleaded  not  guilty.  The  Inextricable  confu- 
sion of  this  record  renders  It  almost  impos- 
sible to  tell  what  was  done  by  the  court,  and 
gives  color  to  the  view  that  careless  clerks 
are  costly  luxuries.  Fully  a  third  of  the 
cases  which  we  are  called  upon  to  reverse  are 
reversed  on  account  of  bald  errors  in  making 
up  the  record,  which  might  have  been  avoided 
by  the  exerdse  of  even  a  small  amount  of 
care. 

Clearly  there  is  no  Judgment  here.  First, 
because  it  appears  from  the  Judgment  b^ore 
us,  as  the  record  shows  it,  that  defendant  was 
sentenced  to  the  penitentiary  for  two  years 
for  larceny,  a  crime  of  which  he  was  found 
not  guilty;  and,  second,  that  this  sentence 
was  given  him,  not  because  he  had  been 
tried  by  a  Jury  and  found  guilty  of  burglary, 
but  because  he  had  pleaded  not  guilty  to  the 
crime  of  grand  larceny,  for  which  he  was 
sentenced,  but  of  which  he  was  found  not 
guilty.  Under  the  aVithorlty  at  the  State  v. 
KUe,  231  Mo.  68,  132  S.  W.  230,  as  well 
as  other  cases  decided  by  this  court,  it  will 
become  our  duty,  if  no  other  error  appears,  to 
reverse  this  case,  and  remand  it  back  to  the 
Vernon  county  circuit  court,  in  order  that 
the  defendant  may  be  propedy  sentenced. 
This  will  be  so  even  if  no  error  meet  for 
reversal  and  remanding  for  a  new  trial  shall 
be  found  by  xu. 

[6]  lY.  It  Is  Insisted,  however,  that  the 
order  found  in  the  record,  and  which  pur- 
ports to  show  the  impaneling  and  swearing 
of  the  trial  Jury,  is  not  sufficient  to  show 
sncb  impaneling  and  sweailng  of  this  Jury, 
or  to  show  that  the  Jury  was  ever  sworn  at 
all  to  try  the  case.  A  reference  to  this  order, 
as  we  have  set  it  out  in  the  statement,  will 
disclose  that  it  nowhere  shows  that  the  trial 
Jury  was  ever  Impaneled,  nor  does  It  show 
that  the  Jury  was  sworn  to  try  the  case.  The 
manner  of  impaneling,  examining  ni)on  their 
voir  dire,  of  challenging  and  swearing  a  Jury 
to  try  a  criminal  cause,  is  weU  known  to  the 
profession  in  this  state.  Fart  of  the  proce- 
dure is  statutory;  but  some  of  it  rests  in 
practice,  coming  down  to  us,  we  take  it,  from 
the  common  law.  Our  statute  as  to  the  im- 
paneling of  Jurors  and  the  manner  of  ren- 


dering their  verdicts  in  criminal  cases  pro- 
vides that  the  same  procedure  shall  prevail 
as  Is  prescribed  by  the  procedure  in  civil 
cases.  Section  S229,  R.  8.  1909.  We  find, 
however,  a  paucity  of  prescription  in  our 
statute  touching  all  these  things  when  we 
turn  to  the  provisions  prescribing  the  details 
of  Jury  trials  in  dvll  cases.  Our  statute  as 
to  criminal  procedure  seems  largely  to  take 
it  for  granted  that  the  trial  Jury  will  be 
sworn  to  try  the  case,  for  we  find  it  saying, 
"The  Jury  ieing  impaneled  and  stoom,  the 
trial  may  proceed  in  the  following  order." 
Section  6231,  B,  S.  1909.  The  oath  at  com- 
mon law  which  was  required  to  be  adminis- 
tered to  a  trial  Jury  of  12  was  somewhat 
formal  (24  Cyc.  370;  14  Encyc.  PI.  &  Prac. 
523);  from  this  formality  we  have  drifted  a 
long  way,  and  have  reached  the  very  salu- 
tary view  that,  if  it  appears  clearly  and  not 
ambiguously  that  the  Jury  was  swora  to  try 
the  case,  the  use  of  the  word  "sworn,"  of 
the  words  "duly  sworn,"  or  of  the  words 
"duly  Impaneled  and  sworn"  will  be  held  to 
Impart  ex  vi  termini  a  regular  and  legal  oath, 
even  though  the  oath  at  common  law  or  that 
prescribed  by  statute,  where  such  is  pre- 
scribed, has  not  been  used.  But,  on  the  other 
hand,  it  has  been  uniformly  held  that,  where 
the  transcript  falls  to  show  that  the  Jury 
which  tried  the  defendant  had  been  sworn,, 
the  verdict  and  sentence  will  be  set  aside. 
Johnson  v.  State,  47  Ala.  9;  Lacey  v.  State, 
58  Ala.  385;  Harper  v.  State,  26  Ark.  83; 
Caiiles  V.  State,  45  Ark.  143 ;  State  v.  Cal- 
vert, 32  La.  Ann.  224;  Balrd  v.  State,  38 
Tex.  599;  McHenry  v.  State,  14  Tex.  App. 
209;  State  v.  Mitchell,  199  Mb.  105,  97  S. 
W.  561,  8  Ann.  Cas.  749;  State  v.  McKlnney, 
221  Mo.  467, 120  S.  W.  608;  State  v.  Duncan, 
237  Mo.  195,  140  S.  W.  882.  "In  criminal 
cases,"  says  24  Cyc.  369,  "it  Is  absolutely  es- 
sential to  the  validity  of  the  proceedings 
that  the  Jury  should  be  sworn,  and  that  this 
fact  should  affirmatively  appear  from  the 
record." 

In  the  case  of  State  v.  Mitchell,  supra. 
Judge  Gantt,  delivering  the  opinion  of  this 
court,  touching  the  identical  point  in  ques- 
tion, said:  "The  sole  error  upon  which  a 
reversal  Is  sought  is  that  the  record  upon  its 
face  discloses  that  the  Jury  which  tried  and 
convicted  defendant  was  not  sworn  to  try 
the  cause  and  a  true  verdict  render  accord- 
ing to  the  law  and  the  evidence.  •  •  • 
As  it  is  everywhere  held  that  the  record 
proper  in  criminal  appeal  must  show  that  the 
Jury  wa»  twom  to  try  the  cause,  and  this 
record  fails  to  do  so,  the  Judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial." 

In  the  case  of  State  v.  McKlnney,  supra. 
Judge  Burgess  held  touching  this  point  even 
stronger  language,  as  note  the  following: 
"Among  the  first  things  required  by  the  stat- 
ute •  *  •  to  be  done  in  the  trial  of  a 
criminal  case  before  a  Jury  is  that  the  Jury 
be  impaneled  and  sworn.    This  same  que^on 


Digitized  by 


Cjoogle 


686 


161  SOUTHWESTEBN  BBPORTEB 


(Mo. 


underwent  fall  consideration,  and  t&e  an- 
thotUlea  were  extensively  reviewed  by 
Oantt,  J.,  In  the  recent  case  of  State  t. 
Mitchell,  1«9  Mo.  105  [97  S.  W.  661,  8  Ann. 
Gaa.  749],  In  which  case  it  Is  held  that.  If  the 
record  proper  In  a  criminal  case  falls  to 
show  that  the  Jury  was  sworn  to  try  the 
cause,  the  Judgment  will  be  reversed,  and  the 
cause  remanded.  That  case  is  decisive  of  the 
case  at  bar,  and  leaves  nothing  further  to  be 
said  upon  the  subject  The  Judgment  is  re- 
versed, and  the  case  remanded." 

It  is  true  that  the  word  "sworn"  Is  used  in 
this  order  as  copied  in  the  record  by  the 
derk;  but  all  lawyers  know  the  facts  to 
which  we  above  advert  as  to  tibe  manner  of 
Impaneling  a  Jury  in  a  felony  case,  and  that 
in  selecting  and  impaneling  such  Jury,  and 
prior  to  an  examination  of  them  upon  tbelr 
voir  dire,  they  are  sworn  to  answer  ques- 
tions. The  record  entry  before  us  avers  that 
tb^  were  sworn;  but  this  swearing,  by 
the  language  used  In  the  record,  occurred 
prior  to  the  selecting  of  the  Jury.  If  we  say 
that  the  word  "selection"  as  used  by  the 
clerk  Is  equivalent  to  impaneling  and  exam- 
ining upon  their  voir  dire,  then  they  were 
not  sworn  at  aU  to  try  the  cause.  If  we 
say  that  the  derk  means  that  they  were 
sworn  after  selection,  then  they  were  not 
Impaneled,  examined  upon  their  voir  dire,  or 
an  opportunity  given  for  challenging  them 
dther  for  cause  or  peremptorily;  In  other 
words,  they  were  not  Impaneled,  nor  any 
words  from  which  we  might  presume  a  prop- 
er selection  of  them  shown  by  this  record. 
We  simply  say  that  this  record  does  not  show 
even  haltingly  that  the  trial  Jury  was  sworn 
to  try  the  case,  which  resulted  in  the  convic- 
tion of  this  defendant  We  concede  that  It 
is  difficult  to  tell  what  this  record,  taking  it 
by  and  large,  does  actually  mean;  we  have 
never  seen  one  like  it,  and  may  be  pardoned 
therefore  for  being  entirely  at  sea  as  to 
either  the  genus  or  species  of  it  * 

It  results,  therefore,  for  the  error  noted, 
that  this  case  should  be  reversed  and  re- 
manded for  a  new  trial  in  accordance  with 
these  views. 

BROWN,  P.  J„  and  WAT^KER,  J.,  ooneor. 


DAVIDSON  et   al.   v.    LACLEDE  LAND  ft 
IMPROVEMENT  CO. 

(Supreme  Court  of  Missouri.     Division  No.  1. 
Dec.  6,  1913.) 

1.  Appeal  and   Error  (|  861*)— Motiow  to 
Dismiss— Affidavit. 

Defendant  gave  notice  of  motion  to  dismiss 
appeal,  and  the  record  showed  the  filing  of  an  af- 
fidavit and  the  granting  of  the  appeal  thereon,  but 
the  record  showed  that  the  jurat  which  purported 
to  have  been  executed  by  the  circuit  clerk  was 
unsigned.  Depositions  showed  that  the  clerk 
personally  entered  the  minutes  of  the  filing  of 


the  affidavit  for  appeal,  its  allowance,  etc.,  and 
he  testified  that  he  did  not  know  why  the  Jurat 
was  unsigned.  Appellant's  attorney  testified 
positively  that  he  signed  and  was  sworn  to 
the  affidavit  and  filed  the  same  with  the  clerk, 
and  there  was  nothing  except  the  absence  of  the 
clerk's  signature  tending  to  overthrow  the  tes- 
timony and  the  tendency  of  the  record  entries 
to  corroborate  it  Held  that  it  sufficiently  ap- 
peared that  the  affidavit  was  sworn  to,  and 
plaintiffs  were  not  entitled  to  a  dismissal  of 
the  appeal  because  the  jurat  did  not  contain 
the  clerk's  signature. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brro^  Cent  Dig.  ||  1941-1959;    Dec  Dig.  { 

2.  Plxading  (f  403*)— Defect— Cube  bt  Aif- 

BWEB— COBPOBATB  OaFACITT. 

Failure  of  plaintiffs'  petition  to  allege  de- 
fendant's incorporation  was  cured  by  an  answer 
expressly  admitting  that  defendant  was  a  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ||  1343-1347;   Dec.  Dig.  |  403.*] 

3.  QiTiETiNO  Title  (§  34*)— Pleadi:«q. 

Where,  in  a  suit  to  set  aside  a  tax  deed 
and  to  quiet  plaintiffs'  title,  the  petition  did  not 
disclose  that  defendant  dalimed  alone  through  * 
fatally  defective  record,  it  did  not  appear  that 
no  cloud  was  cast  on  the  title  so  that  the  peti- 
tion was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  H  69,  71,  72,  76,  77;  Dec.  Dig.  i 
34.*] 

4.  judomeht  (i  490*)— colulterai.  attack — 
Notice  bt  Fcbijcation. 

Where,  in  tax  proceedings,  the  petition  for 
the  enforcement  of  a  tax  lien  on  real  property 
alleged  the  nonresidence  of  the  defendants,  in- 
cluding the  common  source  of  title,  and  there 
was  no  claim  that  the  clerk  did  not  actually 
issue  an  order  of  publication  In  the  proper  man- 
ner and  form  or  that  there  was  any  error  or 
defect  in  the  time  or  place  of  its  publication, 
and  tiie  judgment  Itself  recited  that  all  the  de- 
fendants save  one,  although  served  with  legal 
f<rocess,  came  not  but  made  default  plaintiffs 
in  a  suit  to  quiet  title  as  against  a  deed  executed 
pursuant  to  soch  proceedings  could  not  question 
the  sufficiency  of  the  notice  by  publication  on 
the  ground  that  the  order  of  publication  was  not 
spread  of  record  by  the  clerk. 

[Ed.  Note. — ^For  other  cases,  see  Judgment 
Cent  Dig.  if  926-928;   Dec.  Dig.  f  490.*] 

5.  Taxation  (|  776*)— Tax  Deed— Goitstbuo- 
TioN— Pbopebtt  Conveyed. 

A  tax  deed,  after  reciting  the  rendition  of 
judgment  finding  that  a  specified  sum  was  due 
for  taxes  on  specified  subdivisions  of  sections 
33,  34,  and  36  in  township  32,  etc.,  declared  that 
an  order  had  been  made  directing  a  sale  "of  said 
real  estate  or  so  much  thereof  as  may  be  nec- 
essary to  satisfy"  the  judgment  and  that  pub- 
lication bad  been  made,  and  the  L.  Land  Com- 
gany  being  the  highest  bidder  for  the  follow- 
ig  described  real  estate,  to  wit  the  S.  % 
of  the  N.  E.  %  of  section  33,  the  W.  %  of 
section  34,  and  the  E.  V&  of  section  36,  town- 
ship 32,  range,  etc.,  f6r  $37.62  "the  said  Ust 
above  described  tract"  was  stricken  off  and  sold 
to  the  L.  Land  Company  for  the  sum  bid  there- 
for by  it  as  above  set  forth.  Held  that  such 
deed  should  be  construed  as  conveying  only  the 
east  half  of  section  36,  that  being  the  "last 
above  described  tract"  and  did  not  convey  the 
other  land  mentioned  in  the  description. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f|  1544,  1546;  Dec.  Dig.  |  77a*] 

Appeal  from  Circuit  Court  Reynolds  Coun- 
ty; Joseph  J.  Williama,  Judge. 


•For  othsr  ease*  ue  same  topic  sad  uctiOB  NUUBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  SarlM  A  Rep'r  Indexes. 
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Action  by  M.  J.  DavldBon  and  othen 
against  the  Laclede  Land  A  Improrement 
Company.  Judgment  for  plalntlffB,  and  de- 
fendant appeals.    Affirmed. 

J.  B.  Daniel,  of  Centerrllle,  for  appellant 
R.  I.  January,  of  Centervllle,  and  Arthur  T. 
Brewster  and  Sam  M.  Brewster,  twth  of 
Poplar  Bluff,  for  respondents. 

BLAIR,  O.  Tbls  Is  an  appeal  from  a  judg- 
ment of  the  Reynolds  circuit  court  setting 
aside  and  canceling  a  tax  deed  and  Quieting 
In  respondents  the  title  to  the  west  half  of 
section  84,  twp.  S2,  range  2,  west,  In  Reynolds 
county.  In  1860  the  land  In  question  was 
patented  to  Joshua  F.  Hancock.  Respondents 
are  his  widow  and  heirs,  who  claim  a  one- 
half  Interest,  having  conveyed  a  like  Interest 
to  the  remaining  respondent,  January.  Han- 
cock died  Intestate  in  1889,  owning  the  land 
involved  here  unless  his  title  wai^  devested 
by  the  proceedings  culminating  in  the  tax 
deed  assailed. 

As  grounds  for  canceling  the  tax  deed  the 
petition  alleges,  among  other  things:  (1) 
That  in  the  tax  suit  Joshua  F.  Hancock  was 
nether  served  with  summons  nor  notified  by 
publication ;  (2)  that  the  Judgment  rendered 
included  the  tract  in  question  and  two  others 
and  was  rendered  against  the  whole;  and 
(3)  that  the  land  Involved  was  never  stricken 
off  and  sold  to  appellant 

Respondents  tender  a  return  of  all  proper 
sums  found  due  appellant  and  pray  the  court 
to  "try,  ascertain  and  det^mine  the  estate^ 
title  and  interest  of  plaintiffs  and  defend- 
ants, respectively,"  in  the  land  in  question, 
that  the  tax  deed  be  set  aside,  the  interests 
of  the  respective  parties  adjudged,  and  for 
general  relief. 

Appellant  by  its  answer,  admitted  its  in- 
coriwration  and  claim  of  title,  denied  the 
other  allegations  of  the  petition  and  pleaded 
the  bar  of  the  ten  years  statute  of  limitation. 

On  the  trial  it  was  admitted  that  Joshua 
F.  Hancock  entered  the  land  in  question  and 
is  the  common  source  of  title ;  that  respond- 
ents, other  than  R.  I.  January,  are  the  sole 
hdrs  of  Joshua  F.  Hancock  and  have  execut- 
ed deeds  to  January  conveying  to  him  one- 
half  of  whatever  interest  they  took,  as  such 
heirs,  in  the  lands  involved.  Respondents 
called  a  witness  whose  testimony  tended  to 
show  no  order  of  publication  in  the  tax  suit 
bad  ever  been  spread  of  record.  Appellant 
over  objections,  offered  the  tax  deed.  Re- 
spondents then  offered  the  pleadings  and 
judgment  in  the  tax  suit 

[1]  1.  A  motion  to  dismiss  the  appeal  has 
been  filed.  The  ground  of  the  motlou  is  that 
the  affidavit  for  appeal  was  not  sworn  to. 
This  rests  upon  the  fact  that  the  jurat  is  not 
signed  by  the  clerk  or  other  officer.  Notice 
of  the  motion  was  given  January  14,  1913, 
the  case  being  set  for  argument  here  January 
20, 1013.  The  record  of  the  trial  court  shows 
the  filing  of  an  affidavit  for  appeal  and  the 
srantiJns  thereon  of  an  appeal  to  this  court 


December  17,  1900.  Depositions  have  been 
taken  and  are  on  file  which  disclose  that  the 
circuit  clerk  personally  entered  the  minutes 
of  the  filing  of  the  affidavit  for  appeal,  the 
allowance  of  the  appeal,  etc.,  but  he  testifies 
he  does  not  know  why  tiie  jurat  was  unsign- 
ed. He  has  no  direct  recollection  of  the  hap- 
penings at  the  .time,  but  testifies  the  orders 
were  taken  in  this  and  several  other  cases 
during  the  hurry  of  the  closing  hours  of  the 
term.  By  deposition  appellant's  attorney 
testifies  positively  he  signed  and  was  sworn 
to  the  affidavit  in  this  case  and  In  another 
at  the  same  time  and  filed  both  affidavits 
with  the  clerk. 

There  Is  nothing,  except  the  absence  of  the 
clerk's  signature,  tending  to  overthrow  this 
testimony  and  the  tendency  of  the  record 
entries  to  corroborate  it  The  clerk  personal- 
ly made  the  minute  showing  the  filing  of  an 
affidavit  for  appeal  and  the  following  minute 
of  the  court's  order,  based  thereon,  granting 
an  appeal.  He  had  served  three  years  as 
clerk  and  it  is  presumed  he  knew  an  affidavit 
for  appeal  must  be  sworn  to.  He  received 
and  filed  this  paper  as  such  an  affidavit 
This  and  the  court's  action  in  grantlBg  the 
appeal  are  to  be  considered  in  connection 
with  the  evidence  mentioned. 

Under  the  rule  approved  in  Clark  v.  Rail- 
road, 242  Mo.  loc.  dt  689,  593,  148  S.  W.  472, 
it  sufficiently  appears  the  affidavit  was  in 
fact  sworn  to  and  It  will  be  treated  as  sworn 
to,  there  being  no  necessity  of  going  through 
the  now  "bare  and  meaningless  formality" 
of  literally  inserting  the  clerk's  name  above 
his  official  designation  as  It  now  appears  in 
the  affidavit  Darrler  v.  Darrler,  58  Mo.  loc. 
cit  234. 

2.  The  sufficiency  of  the  petition  is  chal- 
lenged in  this  court 

[2]  (a)  Whatever  the  effect  the  failure  of 
the  petition  to  aUege  appellant's  incorpora- 
^on  otherwise  might  have  been,  the  answer 
expressly  admits  appellant  is  a  corporation 
and  eliminates  the  question. 

[3]  (b)  The  allegations  of  the  petition  do 
not  disclose  that  appellant  claims  alone 
through  a  fatally  defective  record,  and,  con- 
sequently, the  rule  stated  in  Turner  v.  Hunt- 
er, 225  Mo.  loc.  dt  82,  123  S.  W.  1097,  is  in- 
applicable. In  that  case  the  petition  alleged 
no  judgment  had  ever  been  rendered  in  the 
tax  suit  and  Judges  Woodson  and  Valllant 
were  of  the  opinion  this  allegation  rendered 
the  petition  fatally  insufficient  There  is  no 
such  allegation  in  the  petition  in  this  case. 

In  view  of  this  the  question  whether  the 
rule  mentioned  could,  in  any  event  apply  to 
a  petition  containing  allegations  that  title  is 
in  plaintiff  and  that  defendant  claims  some 
interest  and  praying  the  court  to  ascertain 
and  determine  the  respective  Interests  of  the 
parties  (section  2535,  R.  S.  1909;  Spore  v. 
Land  Co.,  186  Mo.  668,  86  S.  W.  656)  need 
not  be  discussed. 

[4]  3.  It  is  contended  the  judgment  in  the 
tax  suit  was  and  is  void  because  the  order  of 
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publication  was  not  spread  of  record  by  the 
clerk.  The  petition  in  the  case  alleged  the 
nonresldence  of  the  defendants,  Including 
Joshua  F.  Hancock,  and  there  is  no  pretense 
the  clerk  did  not  actually  issue  an  order  of 
publication  in  proper  manner  and  form,  and 
It  is  not  contended  there  was  any  error  or 
defect  In  the  time  or  place  of- its  publication. 
The  record  In  the  case  shows  that  on  Novem- 
ber 27,  1886,  "plaintiff,  by  attorney  and  leave 
of  court,  flies  proof  of  publication  of  notice 
to  nonresident  defendants,"  and  the  judg- 
ment Itself  recites  all  the  defendants  save 
the  Ozark  Land  Ck>mpany,  "although  served 
with  legal  process  herein,  come  not,  but 
make  default"  In  these  circumstances  plain- 
tiffs cannot  be  heard.  In  this  proceeding,  to 
question  the  sufficiency  of  the  notice  by  pub- 
lication on  the  ground  mentioned.  Brawley 
y.  Banney,  67'  Mo.  loc.  clt  283.  The  Missouri 
cases  cited  by  respondents  (Cummlngs  v. 
Brown,  181  Mo.  711,  81  S.  W.  158;  Kelly  v. 
Murdagh,  184  Mo.  377,  83  8.  W.  437  ,•  Otis  v. 
Epperson,  88  Mo.  131)  do  not  decide  the 
question  presented  here.  In  the  last  there 
was  a  failure  to  designate  the  paper  in  which 
the  order  was  to  be  published,  and  the  oth- 
ers discussed  orders  made  by  the  court  on  a 
non  est  return.  In  cases  like  these  last  the 
order  is  made.  If  at  all,  by  the  court  and 
must  be  based  upon  a  finding  by  the  court 
that  the  defendant  cannot  be  served  with 
process.  The  observation  of  the  court  In 
Cummlngs  v.  Brown,  supra,  that  an  order  so 
made  must  be  proved  by  the  record  falls  far 
short  of  a  holding  that  the  failure  to  record 
an  order  of  publication  against  nonresidents, 
made  on  an  allegation  or  affidavit  of  non- 
residence,  renders  the  Judgment  absolutely 
void.  The  distinction  between  the  statutes  is 
pointed  out  In  the  cases  cited. 

The  general  statute  (section  627,  B.  S. 
1879;  section  2685,  Bev.  St  1909)  requiring 
the  clerk  to  make  a  record  of  all  orders; 
decrees,  and  proceedings  was  In  force  at  the 
time  the  case  of  Brawley  v.  Banney,  supra, 
was  decided,  and  the  clerk's  failure  to  write 
up  his  records  In  accordance  with  his  min- 
utes could  hardly  be  said  to  oust  the  court  of 
Jurisdiction  In  any  case.  Such  must  be  the 
effect  of  such  a  failure  if  respondents'  pres- 
ent contention  is  to  be  upheld.  Cases  upon 
statute^  providing  for  the  publication  of 
copies  of  the  record  of  orders  of  publication 
and  statutes  mandatorily  requiring  the  re- 
cording of  such  orders  prior  to  publication 
thereof  are  not  applicable  to  the  question 
here.  The  following  decisions  further  sup- 
port the  conclusion  reached:  Smith  et  aL  t. 
Valentine,  19  Minn.  loc.  dt  460,  461  (GIL 
393);  Flnk  v.  Wallach,  109  App.  Mv.  loc. 
clt  720,  721,  96  N.  Y.  Supp.  543;  In  re 
James,  99  Cal.  loc.  dt  377  et  seq.,  83  Pac. 
1122,  37  Am.  St  Bep.  60. 

[5]  4.  The  tax  deed  recites  that  the  cir- 
cuit court  of  Reynolds  county  rendered  Its 
Judgment  to  the  use  of  the  collector  and 
against  certain  named  persons  for  $11  for 


taxes  and  Interest  "found  to  be  due  and  un- 
paid upon  the  following  described  real  es- 
tate, viz. : 

Pts.  Sees.  U.  or  Block 
TrMtMo.       Addition  or  Tova.       8«c      Twp.      R. 
1  8-^  of  NB-K  tt  tS         SW 

W-H  M 

1M4  M 

and  that  the  taxes  .and  Interest  found  due 
upon  said-  real  estate,  and  the  years  for 
which  the  same  were  assessed  are  upon  each 
of  the  above  described  tracts,  as  follows, 
Tit: 

Tears  tor  Which  TazM 
'Tract  Ko.       ware  Found  Do*.        Tax.      Int.      TI. 
1  1884  8^6       2.M       11.41 

and  also  certain  costs  which  have  been  tax- 
ed at  the  sum  of  sixteen  dollars  and  60  cents, 
which  said,  several  sums  of  taxes.  Interest 
and  costs  were  declared  by  said  court  to  be 
a  lien  In  favor  of  the  state  of  Missouri  upon 
the  above  described  tracts  at  real  estate." 
Thai  follows  the  recitation  that  by  the  Judg- 
ment the  total  was  made  a  lien,  and  sale  "of 
said'  real  estate  or  so  much  thereof  as  may 
be  necessary  to  satisfy"  the  Judgment  waa 
ordered  and  special  execution  issued;  that 
publication  was  made  and  tliat  the  sheriff 
at  the  proper  time  and  place,  at  public  auc- 
tion, exposed  for  sale  "the  above  described 
real  estate,  and  Laclede  Land  &  Improre- 
ment  Company  being  the  highest  bidder  for 
the  following  described  real  estate,  viz.: 
'The  south  half  of  the  northeast  quarter  of 
section  thirty-three.  The  west  half  of  sec- 
tion thirty-four  and  east  half  of  section 
thirty-six,  township  thirty-two,  range  2  west 
for  thirty-seven  and  62/100  dollars ;  the  said 
Uut  above  described  tract  was  stricken  off 
and  sold  to  the  said  Laclede  Land  A  Im- 
provement Company  for  the  sum  bid  there- 
for by  it  as  above  set  forth.'" 

The  concluding  paragraph  of  the  deed  cor- 
responds in  form  to  that  set  out  and  dis- 
cussed In  De  Paige  v.  Douglas,  234  Mo.  loc. 
dt  83,  136  8.  W.  345.  In  that  case  each 
parcel  of  land  was.  In  the  first  Instance,  sepa- 
rately given  a  number  in  the  deed,  as  a  tract 
whUe  in  this  case  the  deed  first  describes  the 
land  as  set  forth  above.  It  is  InsiBted  that 
"Tract  No.  1"  induded  all  the  land  described 
and  that  subsequent  reference  to  the  "last 
above  descrll>ed  tract"  therefore  was  to  the 
whole.  The  deed,  however,  redtes  that  the 
Judgment  was  declared  a  lien  "upon  the 
above  described  tracts,"  and  it  therefore  may 
be  said  to  appear,  in  view  of  this  redtal, 
that  the  sheriff  had  In  mind  that  he  was 
dealing  with  and  offering  for  sale  more  than 
one  tract  Having  used  the  plural  term  in 
the  deed,  it  is  reasonable  to  conclude  he  used 
the  singular  and  the  corresponding  verb  ad- 
visedly when  he  stated  In  the  deed  that  the 
"last  above  described  tract  was  stricken  off 
and  sold,"  etc. 

In  the  case  of  Sanzenbacber  v.  Santhuff, 
220  Mo.  274,  119  S.  W.  396,  the  deed  discuss- 
ed was  exactly  like  that  in  this  case  in  the 


Digitized  by 


Cjoogle 


Mo.) 


TALLENT  T.  FTTZPATUIOK 


respects  above  mentioned  Bare  the  words 
"Tract  No.  1"  did  not  appear  tn  connection 
with  either  parcel  therein  described.  The 
rnllng  in  that  case  was  approved  and  relied 
upon  in  the  De  Palge-Douglas  Case.  Nearly 
all  that  is  said  in  this  last  mentioned  case  is 
applicable  in  this,  and  nnder  the  rule  an- 
nounced therein  and  In  the  Santhuff  Case  It 
follows  that  the  tax  deed  in  this  case  con- 
veyed, if  anything,  only  the  land  in  section 
86  and  did  not  affect  the  land  now  in  suit 
The  certified  copy  of  the  record  of  the  tax 
deed  tendered  by  appellant  cannot  be  con- 
sidered, not  being  in  the  record  and  its  con- 
slderatiOD  not  being  agreed  to  by  req[>ond- 
ents.  This  fCict  and  the  further  fact  that  the 
rec<»d  does  not  otherwise  show  what  recitals 
In  the  tax  deed  are  written  and  what  are 
printed,  as  well  as  the  fact  that  the  tax 
bill  in  evidence  shows  that  the  parcels  were 
separately  assessed,  renders  inapplicable 
what  was  said  by  division  2  of  this  court  in 
Miller  V.  Keaton.  236  Mo.  loc.  dt  706,  707. 
139  S.  W.  158. 

It  is  su^ested  that  the  decision  in  Coombs 
T.  Crabtree,  105  Mo.  292,  16  S.  W.  830,  was 
overlooked  by  this  court  in  the  cases  of  De 
Paige  V.  Douglas,  supra,  and  Samsenbacher 
T.  Santhuff,  supra,  is  directly  In  point,  and 
ought  to  result  in  the  reversal  of  this  Judg- 
ment In  that  case  it  was  said:  There  is 
nothing  in  the  objection  "founded  upon  the 
fact  that  the  letter  t  Is  omitted  from  the 
word  tract  In  the  recital  of  the  sale  of  the 
several  tracts  described  in  the  deed  to  Ford; 
It  appearing  plainly  on  the  face  of  the  deed 
that  he  was  the  highest  bidder  for  all  of  the 
tracts  described  in  the  deed  at  the-  price 
therein  stated,  and  that  for  that  price  all 
the  .described  real  estate  was  sold,  and  by 
the  sheriff  conveyed  to  bim.  In  which  de- 
■crlption  was  included  the  land  in  contro- 
versy." There  is  nothing  in  this  language 
which  necessarily  conflicts  with  the  cases 
cited  above,  but  counsel  call  to  our  atten- 
tion the  fact  that  the  record  in  that  case 
shows  that  the  tax  deed  in  Judgment  was. 
In  the  pertinent  recitals,  like  that  discussed 
In  De  Paige  v.  Douglas,  supra.  In  one  par- 
ticular, however,  there  is  a  difference  in  the 
conclusions  reached.  In  Coombs  v.  Crab- 
tree  the  land  was  all  in  one  section,  and 
the  description  to  which  the  court  held  the 
words  "the  last  above  described  tract"  re- 
ferred to  was  "the  east  half  of  the  northeast 
quarter  and  the  east  half  of  the  southeast 
quarter  and  the  east  half  of  the  southwest 
quarter  and  the  east  half  of  the  northwest 
quarter  and  the  southwest  quarter  of  the 
northwest  quarter  of  section  six  (6),  town- 
•  ship  thirty-three  (33)  of  range  thirty-two 
(32)."  The  court  bad  before  it  a  previous 
decision  (Sparks  v.  Clark,  57  Mo.  58)  in  which 
It  had  been  announced  that  the  statute  then 
{and  now)  in  force  (section  11^72,  R.  8. 
1909)  required  all  tracts  in  the  same  section 
belonging  to  the  same  owner  to  be  assessed 


as  one  tract  and  that  "the  provision  Is  spe- 
cific and  requires  them  all  to  be  assessed  as 
one  tract,  and  they  are  declared  by  law  to 
be  but  one  tract,  so  far  as  any  and  all  the 
acts  of  the  revenue  ofiScers  are  concerned." 
It  may  be  the  court  had  in  mind  this  de- 
cision in  reaching  the  conclusion  it  did  in 
the  Coombs-Crabtree  Case. 

In  this  case  and  in  the  Sanzenbacher-Sant- 
huff  and  De  Paige-Douglas  Cases  the  parcels 
described  were  in  different  sections.  It 
might  be  argued  that  the  question  in  the 
Coombs-Crabtree  Case  was  not  what  the 
statute  meant  but  what  the  sheriff  meant  in 
the  language  he  employed  in  his  deed  and 
that  the  sheriff  does  not  fall  within  the  class 
designated  in  Sparks  v.  Clark,  supra,  as 
"revenue  officers";  but  whether  these  argu- 
ments are  sound  and-  whether  the  descrip- 
tion in  the  Coombs-Crabtree  Case  and  the 
fact  the  land  there  Involved  was  in  a  single 
section  are  sufficient  to  dispel  the  doubt  rais- 
ed by  the  reference  in  the  deed  to  the  "last 
above  described  tract"  are  questions  better 
postponed,  at  least,  untU  a  like  record  pre- 
sents them  for  decision. 

5.  There  is  no  evidence  of  possession,  and 
the  rule  approved  in  Brewster  v.  Laclede 
Land  &  Improvement  Co.,  247  Mo.  223,  1S2 
S.  W.  302,  might  be  applied.  In  view,  how- 
ever, of  the  fact  that  there  is  neither  allega- 
tion nor  proof  as  to  when  defendant  first 
set  up  a  claim  to  the  land  in  suit  and  the 
fact  that  the  recording  of  the  deed  could 
not  be  considered  as  the  assertion  of  title 
to  land  it  did  not  include  or  convey,  the  ques- 
tion as  to  the  applicability  of  the  statute  of 
limitation,  on  that  account,  is  not  in  the' 
case.. 

There  are  other  questions  discussed  in  the 
briefs  but  they  become  imlmportant  in  view 
of  the  conclusion  reached  in  the  preceding 
paragraph. 

The  Judgment  is  affirmed. 

BROWN,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court.    All  the  Judges  concur. 


TALLBNT  v.  FITZPATRICK  et  aL 

(Supreme  Court  of  Missouri,  Division  No.   1. 

Dec.  6,  1013.) 

Wills  (>  693*)— Construction  of  Powers- 
Power  OF  Disposition. 

A  win  gave  all  the  testator's  property  to 
hits  wife  for  life  with  remainder  to  hia  five  chil- 
dren, and  gave  hia  wife  power  to  sell  and  con- 
vey any  of  the  real  estate  that  she  might  think 
best  and  to  her  best  interest.  He  left  a  city  lot 
worth  about  $5,000,  which  a  few  days  after  his 
death  and  after  being  advised  that  she  oould  dis- 
pose of  the  property  as  she  saw  fit,  the  wife 
conveyed  to  two  of  the  children  by  deeds,  each 
redtini^  a  consideration  of  $1,000.  No  money 
was  paid  at  the  time.  One  oi  them  claimed  that 
she  rendered  care  and  assistance  to  her  mother, 
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and  aarrendered  a  note  for  |300  executed  by  her 
father.  The  other  grantee  claimed  that  he  gave 
his  mother  $200  after  his  father's  death,  and 
that  he  paid  $150  for  medical  attention  and  fu- 
neral expenses  of  the  father,  and  that  he  render- 
ed some  other  financial  assistance.  The  wife 
received  the  rent  for  both  lots  during;  her  life- 
time amounting  to  $16  per  month,  which  appar- 
ently was  her  only  means  of  subsistence  aside 
from  her  own  labor.  Held,  that  the  wife  had  no 
power  to  make  auch  conveyancea  under  the  cir- 
cumstancea. 

[Ed.  Note. — For  other  cases,  see  Willa,  Cent. 
Dig.  St  1655-1661;   Dec.  Dig.  |  693.*] 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;  C.  A.  Mosman,  Judge. 

Action  by  Theresa  Tallent  against  Louisa 
Fltzpatrlck  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeaL  A£- 
flnned. 

See,  also,  182  S.  W.  17. 

John  Kaiser  died  on  the  24tli  of  June 
1899,  having  first  made  and  published  the 
following  will: 

"I,  John  Kaiser,  of  St  Joseph,  Buchanan 
County,  Missouri,  being  of  sound  mind  and 
memory,  and  considering  the  uncertainty  of 
this  frail  and  transitory  life,  do  hereby  make 
and  publish  this  my  last  will  and  testament, 
hereby  revoking  any  and  all  former  wills  by 
me  at  any  time  heretofore  mad& 

"First — I  give,  bequeath  and  devise  to  my 
beloved  wife,  Margaret  Kaiser,  all  my  estate 
and  property,  real,  personal  and  mixed,  with 
which  I  may  be  possessed  or  that  I  shall  in 
any  wise  be  entitled  to  at  the  time  of  my 
death,  providing  and  It  is  my  will  that  all 
my  Just  debts  be  first  paid,  to  have  and  to 
hold  and  enjoy  the  same  during  the  full 
term  of  her  natural  life,  according  to  her  own 
free  will  and  pleasure  without  let  or  hin- 
drance from  anyone,  with  full  power  to  sell 
at  any  time  any  or  all  of  my  real  estate  and 
convey  the  same  by  good  and  lawful  deeds  of 
conveyance  at  any  time  that  she  may  think 
best,  and  to  her  best  interest 

"Second— It  is  my  will  and  I  direct  that 
my  estate  remaining  at  the  death  of  my  wife 
shall  be  equally  divided  between  my  children 
as  hereafter  named,  or  to  their  children,  to- 
wit:  First  Anna  Bertha,  wife  of  Gustave 
Kaiser;  seoond,  Louisa,  wife  of  John  Fltz- 
patrlck ;  third,  Alice  Josephine,  wife  of  Fred 
Sturmer;  fourth,  Theresa,  wife  of  August 
Angst  and  fifth,  John  M.  Kaiser,  each  of 
said  children  share  and  share  alike. 

"Third — It  is  further  my  will  and  I  re- 
quest that  my  wife,  Margaret  Kaiser,  act  as 
the  first  executrix  of  this  will  and  further 
that  she  be  not  required  to  give  any  bond 
as  such  executrix  and  that  she  be  required 
to  give  no  other  account  of  said  estate  than 
are  necessary  to  secure  the  rights  of  cred- 
itors. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  this  10th  day  of  June,  1889. 
"John  Kaiser.    [Seal.]" 

At  the  time  of  his  death,  his  children  and 
wife  mpntloned  in  the  will  survived.     He 


left  little  personal  estate,  but  was  the  owner 
of  a  dty  lot  of  ground  in  St  Joseph,  Mo., 
whereon  three  houses  were  erected,  Six  days 
after  hla  decease,  his  widow  executed  and 
delivered  two  warranty  deeds,  one  in  favor 
of  Mrs.  Louisa  Fltzpatrlck,  and  the  other  to 
John  M.  Kaiser,  each  conveying  one-half  of 
said  lot  and  each  alleging  a  consideration  of 
$1,000.  Both  of  thQ  grantees  in  said  deed 
were  the  children  of  the.  testator  and  men- 
tioned In  said  wiU.  Mrs.  Fltzpatrlck  bad 
resided  in  the  house  on  the  portion  of  the  lot 
granted  to  her  before  the  death  of  her  father, 
and  continued  to  reside  thereon  untU  the 
death  of  her  mother  on  the  6th  day  of  Marcht 
1909,  and  paid  $8  per  month  rent  during  her 
occupancy  of  said  lot  This  sum,  and  an 
equal  amount  received  by  the  mother  for  rent 
of  the  lot  deeded  to  John  M.  Kaiser,  seems 
to  have  beai  the  only  means  of  subsistence^ 
aside  from  her  own  labor,  'which  the  widow 
had  until  her  death.  After  the  death  of  the 
widow,  Theresa  Tallent  Angst  brought  this 
suit  to  avoid  said  deeds,  on  the  ground  that 
they  were  gifts  instead  of  sales,  and  there- 
fore beyond  the  power  of  the  widow  under 
the  terms  of  the  above  will.  Mrs.  Fltz- 
patrlck did  not  otherwise  pay  any  money  for 
the  deed  to  herself,  except  that  she  testified 
that  she  rendered  care  and  assistance  to  her 
mother  while  she  lived,  and  surrendered  a 
note  for  $300  executed  to  her  husband  by  her 
father.  Neither  did  John  M.  Kaiser  pay 
anything  In  money  for  the  deed  to  himself, 
but  the  evidence  shows  that  after  his  father's 
death,  he  gave  bis  mother  $200,  and  paid 
$150  during  his  father's  lifetime  for  medical 
attention  and  funeral  expenses,  and  that  he 
rendered  him  some  other  financial  assistance. 
Mrs.  Fltzpatrlck  testified  that  she  did  not 
intend  to  present'  any  claim  against  her 
father's  estate,  nor  was  any  presented  by  her 
codefendant  John  M.  Kaiser.  The  evidoice 
shows  that  the  lots  in  question  were  worth 
from  $4,250  to  $6,000;  that  when  her  husband 
died  the  widow  received  from  fratermd 
orders  about  $250.  At  the  conclusion  of  the 
trial,  the  court  rendered  the  Judgment  an- 
nulling the  two  deeds  from  which  defendants 
have  prosecuted  this  appeal. 

Brewster,  Ferrell  &  Mayer,  of  St  Joseph, 
lor  appellants.  John  S.  Boyer,  of  St  Joseph, 
for  respondent 

BOND,  J.  (after  stating  the  facta  aa  above). 
The  decisive  question  In  this  case  is  the  ef- 
fect of  the  terms  of  the  will  in  granting 
estates  to  the  devisees  therein,  and  glvins 
power  of  disposal  to  the  life  tenant  In  dear 
and  positive  terms  the  testator  made  two 
devises  of  his  property:  First,  the  estate  to  * 
his  widow  during  the  full  term  of  her  nat- 
ural life;  second,  remainders  in  fee  to  his 
five  children  by  name;  third,  the  testator 
gave  the  widow  power  to  sell  and  make  valid 
conveyances  of  his  real  estate  "at  any  time 
she  may  think  best  and  to  her  best  Interest** 
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In  the  constrnctton  of  suph  wills,  the  rule  Is 
fixed  that  the  donee  of  the  power  can  only 
exercise  it*  In  the  precise  form  in  which  it 
la  given.  Washburn  on  Heal  Property  (6th 
Ed.)  TOl,  2,  p.  707;  Garland  v.  Smith,  164 
Mo.  loa  dt.  16,  64  S.  W.  188 ;  Dougherty  v. 
Dougherty,  204  Mo.  loc.  dt.  235,  102  S.  W. 
1099;  Burnet  t.  Burnet,  244  Mo.  loa  dt  506, 
148  S.  W.  872.  The  reason  of  this  Is  that  the 
remainder  devised  shall  not  be  defeated 
except  by  the  terms  of  the  will  creating  It; 
for  when  a  remainder  is  expressly  devised 
in  fee,  and  the  testator  goes  farther  and 
spedflcally  points  out  how  it  may  be  cut  off, 
any  other  method  of  extinguishing  it  would 
annul  the  will  of  its  creator,  hence  the  neces- 
sity for  confining  the  execution  of  such  power 
to  the  particular  mode  and  manner  provided 
by  the  donor.  In  the  case  of  Burnet  v.  Bur- 
net, snpra,  this  doctrine  is  reaffirmed  after 
a  full  review  of  the  ruUngs  In  this  state,  and 
in  consonance  with  the  guiding  motive  of 
.  the  law  to  make  the  will  speak  only  the 
mind  of  its  maker  whenever  that  can  be  law- 
fully carried  out  Our  conclusion  is  that  by 
the  language  of  the  present  will,  giving  her  a 
power  to  dispose  of  the  property,  the  life 
tenant  was  restricted  to  a  sale  and  con- 
veyance in  pursuance  thereof  in  the  proper 
and  legal  sense  of  the  term,  and  that  she 
had  no  power  to  defeat  the  remainders  by 
any  other  form  of  alienation. 

II.'  It  only  remains  to  see  whether  the  two 
transactions,  whereby  the  defendants  acquir- 
ed deeds  to  the  property  of  their  father  in 
exclusion  of  the  right  of  their  sisters  to 
share  in  the  remainder  devised  by  the  testa- 
tor to  all  of  his  children,  were  within  the  le- 
gitimate exercise  of  the  power  given  to  their 
mother  to  sell  the  land.  We  think  not  No 
part  of  the  price  recited  in  either  deed  was 
paid  by  either  grantee  when  the  Instmmente 
were  executed  and  delivered.  Before  making 
them,  the  grantor  took  the  will  and  consulted 
a  Mr.  Schnieder  as  to  her  authority,  who 
seems  to  have  told  her  that  she  could  dispose 
of  the  property  as  she  saw  fit  Both  of  the 
defendants  were  present  at  this  interview. 
When  cross-examined  then  as  to  the  deeds 
then  made,  the  defendant  Mrs.  E^tziHitrick 
testified,  to  wit:  "Q.  These  deeds  recite  that 
you  are  to  pay  $1,000  for  your  half  of  the 
lot;  you  were  to  pay  $1,000  apiece  for  It?  A. 
Tes,  sir.  Q.  As  a  matter  of  fact  you  never 
paid  any  money?  A.  No,  sir.  Q.  Never  in- 
tended to  pay  any  money?  A.  No,  sir.  Q. 
Did  yon  ever  present  any  claim  in  the  pro- 
bate court  against  your  father's  estate  for 
anything  that  you  daimed  he  owed  you?  A. 
No,  sir;  I  would  not  have  done  it  Q.  You 
lived  with  him  in  his  house  for  18  years?  A. 
Not  right  with  him;  lived  adjoining  him.  Q. 
Do  you  know  whether  or  not  John  Kaiser  ev- 
er paid  any  money  for  his  deed?  A.  Not  to 
ruy  knowledge.  Q.  You  know  as  a  tB.ct  that 
be  never  did  pay  for  his  deed,  don't  ^ou?  A. 
He  never  paid  anything  that  I  know  ot. 


•  •  •  Q.  Was  it  discussed  in  your  pres- 
ence between  your  mother  and  Mr.  Schnieder 
as-  to  what  she  could  do  under  this  will  with 
this  property?  A.  Yes,  i^e  asked  him  while 
I  was  there  if  she  could  dispose  of  this  prop- 
erty, and  he  said  she  could  do  as  she  saw  fit 
Q.  Mr.  Schnieder  told  her  that?  A.  Yes,  sir. 
Q.  Was  your  brother  with  you  at  this  time? 
A.  Well,  he  went  with  us  there,  but  I  think 
he  left  to  go  to  Mr.  Sldenfadens.  Q.  You 
and  your  brother  accompanied  your  mother 
to  Mr.  Schnieder's  office?  A.  Yes,  sir.  Q. 
Did  anybody  else  go  with  your  brother  and 
mother?  A.  No,  sir."  This  witness  also  add- 
ed that  the  only  payment  made  by  her  was 
the  surrender  to  her  mother  of  a  note  given 
to  her  husband  by  her  father  for  $300,  and 
which  had  been  many  years  overdue  previous 
to  her  father's  death. 

The  defendant  John  Kaiser,  on  cross-exam- 
ination as  to  the  making  of  the  deed  to  him 
and  the  visit  to  the  office  of  Mr.  Schnieder, 
stated:  "Q.  Your  mother  and  Mrs.  Fitzpat- 
rick  went  to  Mr.  Schnieder's  office?  A.  Yes; 
and  he  read  it  to  us.  Q.  You  read  in  the 
will —  heard  read  that  it  was  your  father's 
wish  that  the  remainder  of  this  property, 
after  his  death,  was  to  t>e  equally  divided 
among  his  diildren?  A.  She  could  dispose  of 
it  as  she  sawi  fit  for  her  maintenance  and 
support  Q.  Is  that  so?  A.  Yes,  sir;  that  is 
the  way  I  understood  it  anyway.  Q.  Was 
there  anything  to  the  effect  that  she  could 
give  it  away?  A.  She  could  give  it  away  If 
she  wanted  to;  that  is  the  way  I  understood 
it  •  •  •  Q.  You  say  these  deeds  were 
executed  on  the  30th?  A.  Yes,  sir.  Q.  Three 
days  after  the  wiU  was  filed  she  gave  you 
and  your  sister  the  entire  property?  A.  I 
think  it  was  the  30th;  I  think  it  was  that 
date.  Q.  You  or  your  sister — ^ndther  one 
paid  a  doUar  to  your  mother  for  those  deeds, 
at  tills  time?  A.  No,  sir.  Q.  You  say  you 
don't  know  what  the  value  ot  the  property 
was  at  the  time?  A.  I  don't  know  what  it 
was  then  or  now.  Q.  Haven't  any  Idea?  A. 
No,  sir.  Q.  Why  was  $1,000  written  in  the 
deed  as  a  consideration?  A.  Well,  I  don't 
know;  possibly  Mr.  Schnieder  told  her  to  put 
that  in;  I  don't  know."  He  then  added  that 
be  paid  some  expenses  charged  to  the  proper- 
ty for  dty  improvements  against  it  since  his 
father's  death,  and  that  be  gave  his  mother 
$200  after  his  death  which  be  supposed  she 
used  to  pay  bills,  and  that  he  paid  his  fa- 
ther's funeral  expenses  and  medical  bills, 
amounting  to  $160.  It  ia  evident  that  these 
transactions  ^d  not  in>  any  &lr  and  Just 
sense  meet  the  requirements  of  a  sale  of  the 
property  which  the  widow  was  authorized  to 
make  under  the  wllL  Her  authority  was  to 
sell,  which  implies  that  she  should  do  so  in 
fact  and  truth,  not  by  fiction  and  pretense. 

The  common-law  definition  of  a  sale  of  per- 
sonal property  is,  "a  transfer  of  the  absolute 
or  general  property  In  a  thing  for  a  price  in 
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money  paid  or  promised."  Ben.  on  Sales  (5tta 
Ed.)  p.  2;  Stoat  y.  Hdw.  Co.,  131  Mo.  App. 
loc.  dt.  625,  110  S.  W.  619.  "But  if  any  oth- 
er consideration  than  money  be  given,  it  la 
not  a  sale,"  though  It  may  be  an  exchange  or 
barter.  "Where  no  consideration  be  given 
for  the  transfer  it  Is  a  gift,  not  a  sale."  Id. 
p.  3;  Black's  Law  Dictionary.  A  sale  pos- 
sesses the  same  elements  whether  its  subject 
matter  be  goods  or  lands.  By  the  nse  of  the 
words  "to  sell,"  the  testator  gave  his  wife 
only  the  power  implied  in  performing  an  act 
of  sale  or  the  transfer  of  title  for  a  moneyed 
price.  He  did  not  thereby  clothe  her  with 
authority  to  convey  for  a  different  considera- 
tion or  for  no  consideration;  for  neither  of 
these  acta  would  have  been  a  sale,  according 
to  the  fixed  meaning  of  that  term.  Now  the 
transactions  under  review  in  this  case,  If 
not  mere  gifts  from  the  widow  to  the  defend- 
ants, certainly  rested  on  no  present  or  prom- 
ised payment  of  money,  but  only  upon  an  al- 
leged satisfaction  of  some  vague  and  uncer- 
tain claims  of  the  grantees  against  the  estate 
of  their  deceased  father.  This  was  not  suffi- 
cient to  bring  the  deeds  based  on  such  con- 
sideration within  the  scope  of  the  power  giv- 
en the  grantor  under  the  will;  for  that  in- 
strument only  empowered  her  to  make  a  real, 
not  a  colorable,  sale.  Not  having  done  this 
during  her  life,  the  remainders  to  the  five 
children  of  the  testator  took  effect  at  her 
death,  and  the  present  suit  by  one  of  them 
to  avoid  the  deeds  to  defendants  was  well 
brought  and  correctly  decided  by  the  trial 
court. 
The  Judgment  is  affirmed. 

OBAVES,  J.,  concurs.  LAMM  and  WOOD- 
SON, JJ.,  concur  in  result  for  the  reason 
stated  in  dissenting  opinion  by  LAMM,  J.,  in 
Griffin  V.  Nicholas,  224  Mo.  lo&  dt  81^  128 
S.  W.  1063.  ' 


STATE  T.  STDNOB  et  aL 

(Sapreme  Conrt  of  Missouri,   Division  No.  2. 
Dec.  9,  1913.) 

1.  OsiinNAi,  Law  (|  1064*)— Appeai/— Motion 
VOB  New  Tbial. 

Alleged  error  in  not  instructing  on  all  of 
the  law  of  the  case  will  not  be  considered  on 
appeal,  where  appellant's  motion  for  new  trial 
does  not  state  any  point  upon  which  the  conrt 
failed  to  instruct 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2676-2684;  Dec.  Dig.  { 
1064.*] 

2.  Witnesses   (|  288*)— Impeachment. 

A  question  to  the  prosecnting  witness  in  a 
robbe^  case,  asked  on  cross-examination,  after 
he  had  testified  that  he  did  not  go  into  the  al- 
ley where  he  was  robbed  with  some  negro  girls, 
whether  he  would  not  deny  that  he  went  into  an 
alley  with  negro  girla,  even  if  it  were  true,  was 
properly  ezcludeC 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  f!  931-948,  959;   Dec.  Dig.  !  268.*] 


8.  BoBBEBT  (f  24*)  —  Sttitioibitot  or  Evi- 

DBNCB. 

Evidence  luM  to  mataln  a  oabviction  for 
robbery,  and  negative  allbL 

[Eld.  Note.— For  other  cases,  see  Bobbery, 
Cent  Dig.  a  32-36;    Dec.  Dig.  {  24.*] 

Appeal  from  St  LouIb  Circuit  Court;  Kent 
K.  Koerner,  Judge. 

Richard  H.  Sydnor  and  another  were  con- 
victed of  robbei^,  and  apjteaL    Affirmed. 

Convicted  of  the  crime  of  robbery  in  the 
first  degree,  the  defendants  appeal  from  a 
judgment  of  the  drcoit  conrt  of  St  Loula 
dty  fixing  their  punishment  at  Ave  years 
each  in  the  penitentiary. 

John  Herbert  the  prosecuting  witness,  tea- 
tlfylng  on  behalf  of  the  state,  says  that  on 
the  morning  of  January  1,  1913,  about  the 
hour  of  1:80  a.  m.,  he  was  robbed  by  de- 
fendants near  the  comer  of  Fairfax  and 
Sarah  streets,  in  St  Liouls  dty,  a  locality 
Inhabited  mostly  by  negroes.  About  two  or 
three  blocks  from  the  scene  of  the  alleged 
robbery  Is  located  a  Chinese  restaurant,  and 
about  the  same  distance,  though  In  a  dif- 
ferent direction,  is  located  the  residence  of 
a  colored  man  by  the  name  of  Lang,  who 
gave  a  New  Year's  party  on  the  evening  of 
December  31,  1912.  These  places  figure  ex- 
tensively in  the  evidence  of  the  witnesses. 

The  prosecuting  witness,  a  railroad  brake- 
man,  testified  that  he  spent  most  of  the 
evening  of  December  31,  1912,  and  nnui  1 
a.  m.,  January  1,  1913,  sitting  with  another 
railroad  man  by  the  name  of  Fitzgerald  In 
a  saloon  on  Whlttier  street  where  they 
smoked  several  cigars  and  drank  a  few 
glasses  of  beer.  When  the  saloon  dosed  at 
1  a.  m.  the  prosecuting  witness  walked  to 
the  comer  of  Fairfax  and  Sarah  streets.  In- 
tending to  take  a  car  and  go  home;  that 
while  he  was  at  this  corner,  under  a  very 
bright  street  lamp,  the  defendants  came 
along,  and,  after  asking  him  If  he  "had  been 
to  the  white  folks'  party,"  seized  him  by 
the  arms,  dragged  him  about  a  half  block  or 
more  and  into  an  opening  between  two  build- 
ings, and  there  the  defendant  Foster  held 
him  and  defendant  Sydnor  took  from  blm 
a  $10  bill,  some  small  change,  and  an  Inger- 
soil  watch;  that  while  they  were  thus  pull- 
ing h^m  along  by  the  arms  they  told  him 
that  if  he  holloed  they  would  kill  him. 

After  he  was  robbed  Mr.  Herbert  hunted 
up  a  policeman,  and  the  two  went  to  the 
Chinese  restaurant  before  mentioned.  There 
the  policeman  started  to  write  down  a  de- 
scription of  the  parties  who  committed  the 
robbery,  and  while  he  was  doing  so  the  de- 
fendants entered  the  restaurant  The  prose- 
cuting vdtness  recognized  them  at  once,  but 
the  policeman  took  the  prosecnting  wltnesa 
out  in  front  of  the  restaurant  and  question- 
ed him  closely  as  to  the  identity  of  the  par- 
ties before  making  the  arrest  When  ar- 
rested defendant  Sydnor  had  In  one  of  his 
pockets  a  |10  bill  "cmmpled  np"  In  a  card 
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case;  also  a  $2  bill  and  some  small  change 
In  anotber  pocket.  No  money  was  found 
on  defendant  Foster. 

George  Ernest  was  in  the  restaurant  when 
defendants  were  arrested.  He  testifies  that 
on  the  night  after  the  arrest  he  was  again 
in  the  restaurant  and  found  a  watch  where 
it  bad  been  hidden  among  some  chop  sney 
crates.  The  watch  thuS  found  was  stlU  run- 
ning, and  corresponded  in  make  and  date  of 
purchase  to  the  one  taken  from  Herbert  by 
tbe  i)arties  who  committed  the  robbery.  The 
Chinaman  who  operated  the  restaurant 
would  not  dalm  the  watch;  apparently  it 
bad  been  placed  where  It  was  found  by  some 
one  not  connected  with  the  restaurant 

Tbe  evidence  does  not  show  that  the  de- 
fendants placed  this  watch  where  it  was 
found,  but  only  that  It  was  possible  for  them 
to  have  done  so  Just  before  they  were  ar- 
rested. 

On  tbe  part  of  defendants  there  was  testi- 
mony of  two  witnesses  that  defendants  at- 
tended a  "watch  party"  at  a  negro  church 
located  on  EUiott  and  Wash  streets  until 
after  the  hour  of  midnight  of  December  31, 
1912,  and  that  they  subsequently  attended 
the  New  Year's  party  at  Lang's  residence. 
Two  witnesses  swore  that  defendants  came 
to  Lang's  party  at  1:20  a.  m.  and  remained 
there  until  after  8  a.  m.,  of  January  1,  1913, 
when  they  went  to  the  Chinese  restaurant, 
where  they  were  arrested. 

The  father  of  Sydnor  testified  that  his  son 
(one  of  the  defendants)  had  been  working 
for  him.  regularly  as  a  paper  hanger,  and 
that  on  the  day  prior  to  the  alleged  robbery 
be  paid  his  son  $12.50  in  cash  and  gave 
blm  an  order  on  which  the  son  received  |8 
additional. 

Defendant  Sydnor  was  not  sworn,  but  de- 
fendant Foster  testified,  denying  all  connec- 
tion with  the  robbery.  He  stated  that  be 
never  saw  the  prosecuting  witness  until  de- 
fmdants  entered  the  restaurant,  where  they 
were  arrested. 

The  evidence  of  tbe  prosecuting  witness 
and  tbe  policeman  was  to  the  effect  that 
there  were  very  few  people  on  the  streets 
near  the  cohier  of  Fairfax  and  Sarah  at 
the  hour  of  1:30  a.  m.,  on  January  1,  1813, 
while  the  evidence  of  defendants'  witnesses 
tended  to  prove  that  there  were  numerous 
people  on  said  streets  at  that  hourl 

Snch  other  points  in  the  evidence  as  are 
necessary  to  a  proper  understanding  of  the 
case  will  be  found  in  our  opinion. 

William  E.  Fish,  of  St  Louis,  and  Wm.  P. 
Hill,  of  McAlester,  Okl.,  for  appellants. 
John  T.  Barker,  Atty.  Gen.  (Paul  P.  Prosser, 
of  La  Plata,  of  counsel) ,  for  the  State. 

BEO"WN,  P.  J.  (after  sUting  the  facts  as 
above).  The  defendants  have  filed  no  brief 
in  this  court  but  their  motion  for  new  trial 
below  assigns  the  following  alleged  errors: 
(1)  Failure  of  the  trial  court  to  instruct  the 
Jury  on  all  tbe  law  of  the  case;    (2)  exclu- 


sion of  legal  evidence:  (8)  admission  of  im- 
proper evidence ;  and,  (4)  that  the  verdict  is 
against  the  evidence. 

[1]  I.  Itutructions.  Defendants'  first  as- 
signment must  be  disregarded,  because  their 
motion  for  new  trial  does  not  designate  any 
point  upon  which  the  court'  failed  to  instruct 
the  Jury.  State  v.  Conway,  241  Mo.  lot  dt 
283,  146  S.  W.  441;  State  v.  Dockery,  243 
Mo.  loc.  dt  699,  147  S.  W.  976 ;  and  State 
V.  Horton,  247  Mo.  loc.  dt  663,  153  S.  W. 
1061. 

[2]  II.  £««{iMJon  of  Bvideiuse..  Tbe  only 
evidence  offered  by  defendants  which  was 
exdnded  by  tbe  court  was  a  part  of  tbe 
cross-examination  of  the  prosecuting  wit- 
ness. Said  witness,  upon  being  asked  by 
defendants'  counsel  if  he  went  into  the  alley 
where  he  was  robbed  with  some  negro  girls, 
replied  that  he  did  not.  He  was  then  asked 
if  he  would  not  deny  that 'he  went  into  an 
alley  with  negro  girls,  even  if  it  were  true. 
Upon  objection  by  the  state,  he  was  not  re- 
quired to  answer  the  last  question.  We  do 
not  think  the  witness  should  have  been  re- 
quired to  pass  Judgment  on  his  own  veradty, 
or  lack  of  it  under  a  state  of  tacts  which, 
so  far  as  tbe  evidence  indicates,  had  not  yet 
arisen.  Tbe  court  did  not  err  in  refusing  to 
require  the  prosecuting  witness  to  answer 
the  question.  No  effort  was  made  to  impeach 
tbe  witness  by  evidence  of  his  general  bad 
reputation  for  truth  or  morality. 

III.  A  careful  reading  of  the  entire  record 
does  not  disclose  the  admission  of  any  im- 
proper evidence ;  consequently  there  is  noth- 
ing to  support  defendants'  third  assignment 

[3]  IV.  Sufflcienoi/  of  Evidence.  The 
fourth  assignment  challenges  the  sufficiency 
of  tbe  evidence.  The  prosecuting  witness 
says  that  when  seized  by  the  defendants  he 
was  standing,  or  walking  slowly,  under  a 
very  bright  street  lamp,  so  that  he  must 
hav»  obtained  a  good  view  of  their  faces, 
which  were  not  masked.  He  also  beard  their 
voices.  This  gave  Iiim  a  very  good  oppor- 
tunity to  identify  them.  We  think  the  evi- 
dence of  tbe  prosecuting  witness  made  out 
a  prima  fade  case  for  the  state,  and  that 
other  evidence  in  the  case  tends  to  corrob- 
orate him. 

The  evidence  of  defendants'  own  witnesses 
indicates  that  the  defendants  were  together 
on  the  streets  not  more  than  a  block  from 
tbe  place  where  the  prosecuting  witness 
claims  he  was  robbed  within  10  miniltes  of 
the  time  of  the  robbery.  The  alibi  which  the 
defendants  attempted  to  establish  is  not  very 
convincing.  It  is  seldom  that  any  witness 
can  remember  tbe  exact  minute  when  a 
transaction  took  place.  This  is  illustrated 
by  the  testimony  in  this  case.  One  of  de- 
fendants' witnesses  swore  that  tbe  defend- 
ants did  not  leave  Lang's  New  Year's  party 
until  about  3 :30  a.  m.,  while  defendant  Fos- 
ter swears  that  they  left  Lang's  between  2 
and  3  a.  m. 

It  was  the  spedal  province  of  the  Jnry  to 
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weigh  the  evidence,  and  there  Is  nothing  In 
this  case  which  would  warrant  us  in  dis- 
turbing their  veruict  State  v.  Alexander, 
184  Mo.  286,  83  S.  W.  753  ;  State  v.  Newman, 
245  Mo.  495,  150  S.  W.  1050. 
The  judgment  is  affirmed. 

WALKER  and  FARIS,  JJ.,  concur. 


GARRETT  et  al.  v.  WILTSB. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

Dec.  6,  1013.) 

1.  Deeds    (§   124*)— Estatb  Conveyed— Fbb- 
SiuPLK  Estate. 

A  deed  recited  that  It  was  between  grantor 
and  "6.  and  heirs,"  of  the  second  part,  and 
that  grantor  in  consideration  of  a  certain  sum 
paid  by  said  "parties"  of  the  second  part  did 
grant  and  convey  "unto  said  parties  of  the  sec- 
ond part  and  to  their  heirs  and  assigns  forever" 
tlie  tract  described,  to  have  and  hold  with 
all  the  privileges  and  appurtenances  "unto  her," 
the  said  "party"  of  the  second  part,  and  to 
"her"  heirs  and  assigns  forever,  and  warranted 
title  unto  "her,"  the  said  "party"  of  the  sec- 
ond part,  "her"  heirs  and  assigns.  G.,  who  wag 
grantor's  daughter,  at  the  time  had  three  chil- 
dren. Held,  that  the  deed  conveyed  the  fee- 
■imjtle  estate  to  G.,  the  grantee,  and  not  to  her 
as  tenant  in  common  with  her  children. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig:  18  345-365,  416-428,  434,  435,  439,  462; 
Dec  Dig.  i  124.*] 

2.  Deeds  (§  93*)— Conbtbuotioh— Intbhtion 
OF  Parties. 

The  intention  of  the  parties  to  a  deed  must 
be  effectuated,  if  not  in  contravention  of  some 
positive  rule  of  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  IS  231,  232 ;    Dec.  Dig.  |  93.*] 

8.  Deeds  ({  93*)— Constbuction. 

The  intention  of  the  parties  to  a  deed  must 
be  gathered  from  its  four  comers. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dfe.  {{  231,  232;  Dec.  Dig.  {  93.*] 

4.  Deeds  (t  124*)  —  Conbtbuotion  —  Estates 

Pabsiro. 

At  common  law  the  word  "heirs"  was  nec- 
essary to  pass  an  estate  of  inheritance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  gS  345-355,  41&-428,  434,  435,  439,  452 ; 
Dec.  Dig.  {  124.*] 

6.  Deeds     (f     124*)  —  Opebatitx     Wobds  — 

"WOSDB    OF    LlWrrATION." 

The  word  "heirs,"  in  a  conveyance  at  com- 
mon law,  was  a  word  of  limitation  and  not  of 
purchase ;  "words  of  limitation,"  in  this  connec- 
tion, meaning  words  which  do  not  give  the  es- 
tate imported  by  them  orieinally  to  the  heirs 
described  but  om^  extend  the  ancestor's  estate 
to  an  estate  of  inheritance  descendible  to  tlie 
heirs. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  «  345-355.  41&-428,  434,  435,  439,  462; 
Dec.  Kg.  I  124.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  p.  7517.] 

6.  Deeds  (5  124*)— Constbdotion— Operative 

WOBDS. 

To  construe  the  word  "heirs,"  when  used  in 
a  deed,  as  a  word  of  purchase  and  not  of  limita- 
tion, the  intent  not  to  use  the  word  in  its  usual 
legal  meaning  must  be  unequivocally  shown. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  M  345-355,  416-428.  434,  435,  439,  452; 
Dec.  Dig.  i  124.*] 


7.  Statutes  (|  188*)— Oowstbtictiok. 

Even  in  construing  statutes,  the  plural  is 
generally  included  in  the  singular  number,  and 
the  masculine  gender  is  construed  to  include  the 
feminine. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {§  266,  267,  276;    Dec.  Dig.  f  188.*] 

8.  Deeds  ($  97*)— Habendum  Clause. 

The  habendum  clause  of  a  deed  may  be 
referred  to  for  the  removal  of  ambiguities,  and 
even  to  control  and  modify  the  granting  clause 
when  that  is  necessary  to  effectuate  grantor's 
plain  Intent 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  267-273,  434-447 ;    Dec.  Dig.  §  97.*] 

9.  Vendob  and  Pubchaseb  ({  243*)— Estate 
Passing — ^Evidence. 

As  against  a  subsequent  bona  fide  purchas- 
er without  notice  of  such  declarations,  evidence 
as  to  a  prior  grantor's  declarations  as  to  the 
estate  intended  to  be  conveyed  was  not  admis- 
sible if  not  actually  brought  to  such  subsequent 
purchaser's  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  60&-608;  Dec.  Dig. 
S  243.*] 

10.  Vendob  and  Pubchaseb  ({  231*)— Bona 
FiDE  PuBCBASEBS— Notice — Kecobds. 

Under  Rev.  St  1909,  i  2810,  providing  that 
every  conveyance  certified  and  recorded  as  pre- 
scribed shall  impart  notice  of  its  contents  to  sub- 
sequent purchasers,  a  purchaser  is  charged  with 
constructive  notice  of  everything,  in  prior  re- 
corded deeds,  wliich  go  to  make  up  the  cliain  of 
title  under  which  he  holds. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  43,  66.  487,  &13-63& ; 
Dec.  Dig.  j  231.*] 

11.  Evidence  (g  65*)— Presumption- Knowi.- 
EDGE  OF  Law. 

Every  person  Is  presumed  to  know  the  law. 
[Ed.    Note.— For   other   cases,    see  Evidence, 
Cent  Dig.  i  86;   Dec.  Dig.  |  66.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  C.  A.  Mos'man,  Judge. 

Action  by  Ashton  W.  Garrett  and  others 
against  R.  N.  Wiltse.  From  a  Judgment 
for  plalntlffB,  defendant  appeals.  Reversed 
and  remanded,  with  directions  to  enter  Judg- 
ment for  defendant 

Eugene  Silverman  and  Charles  F.  Strop, 
both  of  St  Joseph,  for  appellant  Brown, 
Cell  &  Myers,  of  Kansas  City,  for  respond- 
ents. 

LAMM,  J.  This  Is  a  suit  dnder  section 
650,  R.  S.  1899,  to  try  and  determine  title 
to  the  W.  V&  N.  B.  ^  section  2,  township  56, 
range  34,  containing  83  acres,  situate  In 
Buchanan  county. 

The  case  is  this:  All  parties  claim  under 
William  M.  Wbitson,  deceased,  the  common 
sonrce  of  title.  In  1893  William  conveyed 
by  warranty  deed,  duly  recorded,  to  his  mar- 
ried daughter,  Laura  Alice  Garrett,  "and 
heirs,"  for  a  consideration  of  $5.  (This  deed 
is  the  bone  of  contention  and  ita  terms  will 
hereafter  appear.)  At  the  date  of  that  con- 
veyance Laura  Alice  bad  three  children. 
Eight  years  aftenvards,  in  March,  1901, 
Laura  Alice  and  her  spouse.  Richard  M.,  by 
warranty  deed  put  of  record,  conveyed  to  de- 
fendant for  a  consideration  of  $3,600  and 
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put  Mm  in  possession.  At  the  date  of  this 
lattor  deed  another  cbild,  Dixie,  Iiad  been 
bom  to  lier  and  Richard.  This  cliild  died 
prior  to  suit.  Both  deeds  purport  to  convey 
the  wliole  title.  In  1908,  Laura  Alice  being 
yet  alive,  her  said  sponse  and  two  of  her 
said  children  in  being  when  'WMtson  con- 
veyed to  her,  and  the  husband  of  one  now 
dead,  brought  ttiis  suit  to  establish  an  in- 
terest in  the  land.  The  court  decreed  tliat 
Laura  Alice  took  title  under  the  Whltson 
deed  as  tenant  in  common  with  her  three 
children  then  in  being,  one^fourth  to  each. 
Farther,  one  of  said  children,  a  married 
daughter,  having  since  died  and  left  no  chil- 
dren, it  was  adjudged  that  defendant  stood 
seised  as  grantee  of  Laura  Alice  of  an  un- 
divided one-fourth,  plus  an  undivided  one 
thirty-second,  the  latter  coming  to  Laura 
Alice  as  heir  of  her  deceased  daughter  and 
passing  to  defendant  under  her  said  war- 
ranty deed,  and,  on  the  theory  indicated,  ad- 
judged to  plaintilTs  each  a  specified  undivid- 
ed interest  as  tenants  in  common.  Other 
terms  of  tliis  decree  may  become  material 
later  on,  if  we  hold  against  defendant's  prin- 
cipal contention  presently  stated. 

The  case  runs  on  the  theory  that  defend- 
ant bought  in  good  faith  for  full  value  and 
took  and  held  possession  under  Ills  deed 
claiming  the  fee,  so  that,  unless  the  deed 
from  Whitson,  ex  vi  termini.  Is  to  be  con- 
strued as  notice  of  an  interest  in  the  "heirs" 
of  Laura  Alice,  he  had  no  notice  of  any  such 
interest;  this  notwithstanding  there  was 
testimony  showing  declarations  of  Whitson 
made  before  and  at  the  time  of  the  execution 
of  his  said  deed  to  the  effect  that  he  intended 
to  tie  the  land  up  so  Laura  Alice  and  her 
spouse  could  not  convey  the  fee,  and  later 
declarations  to  the  effect  that  he  had  done 
so.  But  none  of  these  verbal  acts  or  declara- 
tions were  brought  home  to  defendant  His 
counsel  in  due  time  objected  to  them,  and, 
the  trial  court  reserving  its  ruling,  the  rec- 
ord shows  that  at  the  close  of  the  case  the 
objections  were  neither  ruled  on  nor  was 
the  decree  founded  on  the  testimony  object- 
ed to.  It  was  founded  on  the  face  of  the 
deed  Itself. 

The  main  question  is:  (1)  Did  the  deed 
from  TVhitson  to  IJaura  Alice,  on  its  face,  and 
by  virtue  of  its  terms,  convey  the  whole  title 
to  her?  •  Defendant  contends  It  did.  Plain- 
tiffs contend  contra.  The  court  held  with 
plaintiffs,  and  defendant  appeals. 

A  subsidiary  question  is:  (2)  If  we  refuse 
to  follow  the  court's  construction  of  the  deed 
but  hold  contra  and  with  defendant,  then 
(tills  not  being  a  suit  in  equity  to  reform 
the  Whitson  deed  and  the  intentions  and 
declarations  of  the  grantor  aliunde  the  deed 
not  having  been  brought  home  to  defendant 
before  his  purchase  so  as  to  charge  iiim 
with  notice)  is  the  testimony  of  grantor's 
said  intentions  and  declarations  admissible 
against  defendant? 

There  are  other  nice  questions  arising  on 


other  hypotheses  (for  Instance,  whether  Rich- 
ard M.  is  bound  on  the  covenants  of  warran- 
ty In  his  deed  to  defendant,  whether  Laura 
Alice  did  not  take  a  life  estate  under  the 
Whitson  deed,  and  whether  the  "heirs"  did 
not  take  as  a  elasa  which  op^ied  and  let  in 
the  child  bom  after  such  deed  and  dying 
before  suit),  but  none  of  them  are  important 
If  we  hold  with  defendant  on  the  two  first 
formulated.    To  those  we  address  ourselves. 

[1]  The  Whitson  deed,  omitting  acknowl- 
edgment not  questioned,  best  speaks  for  It- 
self (we  italicize  the  words  on  which  the 
court's  construction  must  stand  or  fall), 
via.:  "Warranty  Deed.  This  deed,  made 
and  entered  into  this  twenty-fifth  day  of 
March,  in  the  year  of  our  Lord,  eighteen 
hundred  and  ninety-three,  by  and  between 
William  M.  Whitson  (a  widower)  of  the  coun- 
ty of  Buchanan  and  state  of  Missouri,  of 
the  first  part,  and  Mrs.  Laura  Alice  Garrett 
and  heirs  of  the  county  of  Buchanan  and 
state  of  Missouri  of  the  second  part,  wit- 
nesseth:  That  the  said  party  of  the  first 
part,  for  and  In  consideration  of  the  sum  of 
five  ($5.(X)/100)  dollars,  to  him  in  hand  paid 
by  the  said  parties  of  the  second  part,  the 
receipt  whereof  is  hereby  confessed  and  ac- 
knowledged, has  given,  granted,  bargained  and 
sold,  and  by  these  presents  does  give,  grant, 
bargain,  sell,  convey  and  confirm  unto  the  said 
parties  of  the  second  part,  and  to  their  heirs 
and  assigns  forever,  the  certain  tract,  piece 
or  parcel  of  land,  lying  and  being  in  the  county 
of  Buchanan  and  state  of  Missouri,  to  wit: 
The  west  half  of  the  northeast  quarter  of 
section  No.  two  (2)  In  township  fifty-six  (56) 
of  range  thirty-four  (34)  containing  eighty- 
three  acres  of  land.  To  have  and  to  hold  the 
said  tract,  piece  or  parcel  of  land  with  all 
the  privileges  and  appurtenances  thereunto 
belonging,  or  in  any  wise  appertaining  unto 
her  the  said  party  of  the  second  part,  and  to 
her  heirs  and  assigns  forever;  and  the  said 
par{7  of  the  first  part  for  himself,  his  heirs, 
executors  and  administrators,  does  covenant 
and  agree  that  he  will  warrant  and  forever 
defend  the  titie  to  the  said  tract,  piece  or 
parcel  of  land,  and  every  part  thereof,  unto 
her  the  said  party  of  the  second  part,  her 
Jieirs  and  assigns,  against  the  lawful  claim 
or  claims  of  aU  persons,  whomsoever.  In  tes- 
timony whereof,  the  said  party  of  the  first 
part  has  hereunto  set  his  hand  and  seal  the 
day  and  year  first  herein  written.  W.  M. 
Whitson.     [Seal.]" 

Assuming  that  the  "premises"  of  a  deed 
are  those  parts  preceding  the  habendum 
clauses  (Utter  v.  Sldman,  170  Mo,  loc.  dt. 
294,  70  S.  W.  702)  it  wlU  be  observed  that  the 
words  "and  heirs"  are  used  in  that  part  of 
the  premises  reciting  the  parties.  When  we 
come  to  the  granting  clause  the  plural  form 
is  used  for  nouns  and  pronouns  in  connection 
with  the  second  party  (thus,  "parties"  and 
"their  heirs"),  and  when  we  come  to  the  ha- 
bendum and  warranting  clauses  the  singular 
form  is  used  (thus,  "her  the  said  iwrty  of  the 
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second  part,  and  to  her  belrs,"  and  "nnto  lier 
the  said  party  of  the  second  part,  her  heirs 
and  assigns").  On  snch  record  we  are  of 
opinion  the  conrt  erred  In  construing  the 
deed,  and  that,  under  accepted  rules  of  con- 
struction, the  fee-simple  estate  passed  to  Lau- 
ra Alice  Garrett    This  becanse: 

[2,  3]  I.  (a)  Not  only  is  the  general  maxim 
applicable,  viz.,  that  the  intention  of  the 
man  is  the  soul  of  the  instrument  (animus 
hominls,  etc.),  but  the  gnidlng  rules  of  con- 
struction for  both  deeds  and  wills  are  that 
the  Intent  must  be  got  at  and  given  efTect  (If 
not  in  contravention  of  some  positive  rule  of 
law),  and  that  words  used  are  to  be  under- 
stood in  the  sense  indicated  by  the  whole 
Instrument ;  1.  e.,  that  the  intent  must  be 
gathered,  not  from  one  clause  or  another,  but 
from  the  four  corners  of  the  instrument. 
Chew  V.  KeUer,  100  Mo.  loc  clt  369,  13  S.  W. 
395;  Utter  T.  Sidman,  supra.  Applying 
those  cardinal  rules,  we  must  take  the  words 
of  grantor  In  all  the  clauses  of  his  deed  as 
indicating  his  intention.  M^ch  of  the  old 
learning  concerning  the  stress  to  be  put  on 
one  clause  of  a  deed  over  another  and  con- 
cerning the  weight  and  significance  to  be 
given  words  because  they  appear  in  one 
clause  and  not  In  another  is  exploded.  Com- 
menting on  the  modern,  as  distinguished 
from  the  old,  doctrine  in  that  regard,  it  was 
well  said  by  Marshall,  J.,  in  Utter  v.  Sidman, 
supra:  "The  modem  rule  which  prevails  in 
this  state  is  much  simpler  and  much  more 
calculated  to  carry  out  the  wishes  of  the 
grantor.  The  intention  of  the  grantor,  as 
gathered  from  the  four  comers  of  the  in- 
strument, is  now  the  pole  star  of  construc- 
tion. That  intention  may  be  expressed  any- 
where in  the  instrument,  and  In  any  words, 
the  simpler  and  plainer  the  better,  that  wUl 
impart  it,  and  the  court  will  enforce  It  no 
matter  in  what  part  of  the  instrument  it  is 
found." 

(b)  The  words  "and  heirs,"  used  in  the 
premises  of  the  deed,  following  Laura  Alice's 
name,  are  stressed  as  of  significance  by  re- 
spondent; but  those  words  have  no  office  to 
cut  down  her  estate  to  less  than  a  fee.  They 
point  the  other  way.  The  word  "heirs"  con- 
nects itself  logically  with  the  concept  of  {n- 
heritance  with  the  idea  of  an  ancestor  and 
descent  cast,  for  no  man  is  heir  to  the  living 
man.    Nemo  est  hosres  viventis. 

[4]  Accordingly,  at  common  law  the  word 
"heirs"  was  necessary  to  pass  to  a  grantee 
an  estate  of  inheritance.  Without  it  the  es- 
tate conveyed  was  for  life.  True  it  is  no 
longer  necessary  to  use  the  word  "heirs"  to 
pass  a  fee  simple.  The  common  law  in  that 
regard  is  exploded  by  section  2870,  R.  S.  1909, 
reading:  "The  term  'heirs,'  or  other  words 
of  Inheritance,  shall  not  be  necessary  to  cre- 
ate or  convey  an  estate  in  fee  simple,  and  ev- 
ery conveyance  of  real  estate  shall  pass  all 
the  estate  of  the  grantor  therein,  unless  the 
Intent  to  pass  a  less  estate  shall  expressly  ap- 


pear, or  be  neoessarlly  implied  In  the  terms 
of  the  grant." 

[i]  But  whilst  the  use  of  the  word  "heirs'* 
is  not  now  essential  In  passing  a  fee  to  the 
named  grantee,  yet  Its  use  or  that  of  the 
words  "and  heiis"  or  "heirs  and  assigns"  Is 
not  to  be  allowed,  under  accepted  rules  of 
law,  as  in  any  wise  maldng  doubtful  the  in- 
tent of  a  grantor  to  pass  a  fee-simple  title 
to  the  named  grantee.  Gannon  v.  Albright, 
183  Mo.  loa  clt  248  et  seq.,  81  S.  W.  1162, 
67  L.  R.  A.  97,  106  Am.  St  Rep.  471.  Sacb 
words,  unless  co;ntroUed  or  modified  by  the 
context,  but  hark  back  to  and  connect  them- 
selves with  the  usages,  the  learning,  and  the 
rules  of  common-law  conveyancing.  They 
are  highly  technical  and  have  a  fixed  mean- 
ing and  when  used  in  conveyancing,  unless 
manifestly  controlled  by  the  context,  as  said, 
are  held  to  be  words  of  limitation  and  not 
words  of  purchase.  21  Cyc.  418.  Words  of 
limitation,  in  this  technical  sense,  mean 
words  "which  do  not  give  the  estate  imported 
by  them  originally  to  the  heirs  *  •  *  de- 
scrlt>ed,  or  to  whom  they  are  expressly  direct- 
ed, but  only  extend  the  ancestor's  estate 
*  *  *  to  an  estate  of  Inheritance  descend- 
ible to  the  heirs  described.  •  •  •  ••  Feame 
on  Rem.  77.  And  on  page  78:  "When  the 
word  'heirs'  •  •  •  operates  only  to  ex- 
pand an  estate  In  the  ancestor,  so  as  to  let 
the  heirs  described  into  Its  extent  and  entitle 
them  to  take  derivatively  through  or  from 
him,  as  the  root  of  succession,  or  person  In 
whom  the  estate  is  considered  as  commenc- 
ing, they  are  properly  words  of  limitation; 
but  when  they  operate  only  to  give  the  estate 
imported  by  them,  to  the  heirs  described, 
originally  and  as  the  persons  in  whom  that 
estate  is  considered  as  commencing,  and  not 
derivatively  from  or  through  the  ancestor, 
they  are  properly  words  of  purchase.  •  •  • 
In  general,  words  of  purchase  are  those  by 
which,  taken  absolutely  without  reference 
to  or  connection  with  any  other  words,  the 
estate  first  attaches  or  is  considered  as  com- 
mencing in  the  person  described  by  them, 
whilst  words  of  limitation  operate  by  refer- 
ence to  or  connection  with  other  words  and 
extend  or  modify  the  estate  given  by  those 
other  words." 

[•]  Undoubtedly  the  words  "and  heirsV 
may  be  used  in  deeds  and  wills  in  the  sense 
of  sons,  daughters,  and  children,  ete.  (that 
is,  as  words  of  purchase),  when  the  context 
demands  such  constraction,  but  the  burden 
is  ttirown  upon  Iiim  who  contends  they  are 
words  of  purchase  to  rebut  the  presumption 
that  they  are  used  as  words  of  limitation  (i. 
e.,  as  Intended  to  mean  not  individuals  but 
quantity  of  estate  and  descent),  wtilch  in  a 
fixed  legal  sense  they  Import,  and  the  intent 
not  to  use  the  words  in  their  legal  and  fixed, 
sense  must  be  unequivocal  and  not  to  be  mis- 
understood. Guthrie's  Appeal,  37  Fa.  13  et 
seq. 

We  conclude,  then,  that  respondent's  case 
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does  sot  prosper  on  the  theory  of  a  control- 
ling significance  In  his  favor  In  the  use  of 
the  words  "and  heirs"  In  the  premises  of 
the  deed.  Look  at  It  from  another  viewpoljit 
As  said,  there  were  three  children  in  being, 
bom  of  Lanra  Alice  by  Richard,  her  husband, 
at  the  time  of  the  Whitson  deed.  Now,  In 
construing  a  deed,  it  is  sometimes  worth 
whUe  to  take  into  account  what  the  grantor 
should  say  but  does  not  say  as  well  as  what 
he  does  say  in  getting  at  his  intent  This 
grantor  in  making  a  conveyance  on  which, 
when  spread  of  record,  the  world  might  act 
named  none  of  those  children.  If  he  de- 
sired them  to  take  a  present  interest  as  ten- 
ants in  common  with  their  mother,  why  did 
he  not  say  so  and  name  them?  Is  that  not 
the  usual  way?  Why,  in  dealing  with  grand- 
children, did  he  ambush  and  screen  his  in- 
tent by  use  of  a  term  imiiorting  to  the  con- 
trary? In  speaking  to  that  pbnae  of  the  mat- 
ter, the  words  of  Valllant,  J.,  in  Tygard  v. 
Hartwell,  204  Mo.  loc.  dt.  206, 102  S.  W.  900, 
are  apposite,  thus:  "It  would  be  a  very 
strained  construction  to  say  that  it  was  the 
Intention  of  the  j>arties  to  this  deed  to  con- 
vey the  land  to  James  F.  White  and  his  chil- 
dren as  tenants  In  common.  If  sndi  had  been 
the  intention,  the  natural  course  would  have 
been  to  have  inserted  the  names  of  the  two 
children  then  living  in  the  granting  Claude  of 
the  deed  as  grantees.  If  it  was  the  Intention 
to  include  not  only  those  then  in  being  but 
those  thereafter  to  be  bom,  then  the  idea  of 
a  tenancy  in  common  must  be  excluded  be- 
cause the  unborn  children  could  not  be  made 
tenants  in  common  in  an  estate  presently  cre- 
ated. Kinney  v.  Mathews,  69  Mo.  520 ;  Sines 
V.  Mansfield  [96  Mo.  894,  9  S.  W.  798]  supra." 

(c)  When  we  come  to  further  consider  the 
granting  cause  of  the  deed,  we  find  plural 
forms  are  used,  viz.,  "parties  of  the  second 
IMirt,"  "parties  of  the  second  part,  and  to 
their  heirs  and  assigns  forever."  Much  is 
made  of  that  feature.  But  we  think  it  loose 
and  unsound  construction  to  give  to  those 
awkward  and  inartificial  grammatical  forms 
the  labored  slgnificauce  insisted  upon  by 
learned  counsel  for  respondent.  Their  argu- 
ment runs  after  this  fashion:  That  the 
phrase  "parties  of  the  second  part"  should 
be  held  to  import  more  than  one  grantee,  to 
wit,  the  heirs  of  Lanra  Alice  then  in  being. 

[7]  Now,  even  in  construing  public  stat- 
utes, the  rule  is  to  Include  the  plural  in  the 
singular  number  and  vice  versa.  Likewise 
with  gender,  when  the  form  is  masculine  it 
includes  the  feminine.  But  it  would  be  un- 
profitable to  pursue  the  matter  from  a  philo- 
sophical standpoint  and  point  out  why  in  so 
grave  a  matter  as  title  the  plural  form  is  of 
little  valufc  The  slips  of  the  pen  are  too 
many  in  slipshod  conveyancing  to  hinge  a 
decree  alone  on  "parties"  and  "their  heirs." 
In  this  case,  however,  let  the  grantor  tell  his 
own  meaning.  To  do  so  is  allowable  exposi- 
tion, for  does  not  every  man  know  what  he 


wants  to  say  better  than  the  other  fellow? 
It  will  be  perceived  that  presently  he  recurs 
to  the  same  subject-matter  in  the  habendum 
clause  and  therein  he  makes  all  plain  by 
speaking  of  "her  the  said  party  of  the  sec- 
ond part,"  and  "to  her  heirs  and  assigns  for- 
ever," not  once,  but  twice;  and  it  must  be 
held  that  whatever  ambiguity  arises  by  the 
prior  use  of  the  plural  number  in  the  grant- 
ing clause  Is  dissipated  by  the  use  of  the  sin- 
gular number  in  the  habendum  clause.  More- 
over, why  should  Whitson  not  loarrant  to  his 
grandchildren  as  well  as  to  their  mother,  if 
he  intended  to  grant  to  them?  If  his  bounty 
took  them  in,  why  did  he  exclude  them  in 
his  covenants  of  assurance?  Why  caress  with 
one  hand  and  smite  with  the  other?  To  hold 
otherwise  than  as  indicated  would  contra- 
vene a  settled  role  of  construction  and  put  a 
harsh  and  strained  constniction  on  the  deed 
taken  aa  a  whole.  It  would  magnify  a  pin- 
pildE  of  mere  possible  inadvertence  into  piv- 
otal and  controlling  substance  and  build  this 
deed  np  around  a  shadowy  speculation. 

[I]  We  think  we  are  on  safe  ground  to  say 
that,  whatever  waa  tbe  technical  function  of 
■the  habendum  clause  of  a  deed  in  olden  times, 
its  present  ofllce  may  be  allowed  to  be  to  clear 
up  the  conveyance  by  clarifying  and  removing 
ambigoitiee  and  smoothing  away  inconsist- 
encies. It  will  even  control-  or  modify  the 
granting  clause  when  by  such  control  or  mod- 
ification the  intent  of  the  grantor,  as  ex- 
pressed in  his  words.  Is  made  plain  and  ef- 
fectuated. Utter  V.  Sidman,  170  Mo.  284,  70' 
S.'  W.  702,  and  cases  therein  dted  and  analyz- 
ed; LtaivUle  V.  Greer,  166  Mo.  loc.  dt  397, 
66  S.  W.  679;  Grooms  v.  Morrison,  249  Mo. 
loc.  dt  664,  165  S.  W.  430;  Bines  v.  Mans- 
field, 96  Mo.  394,  0  S.  W.  798 ;  Williamson  v. 
Brown,  195  Mo.  loc.  dt  387,  93  S.  W.  791; 
McGullock  V.  Holmes,  111  Mo.  446,  19  S.  W. 
1096 ;  Meacham  v.  Blaess,  141  Mich.  258,  104 
S.  W.  579;  Oreen  v.  Sutton,  60  Mo.  loc.  dt 
192. 

[I]  II.  The  conclusions  already  reached, 
and  announced  bring  us  to  the  final  question: 
What  probative  force  is  to  be  given  to  the 
declarations  (hereinbefore  mentioned)  of 
Whitson,  made  before,  at  and  after  his  con- 
veyance to  Laura  Alice?  Mark,  we  are  not 
dealing  with  a  case  wherdn  Whitson  is  suing 
his  daughter  in  equity  to  correct  his  deed,  or 
wherein  the  children  of  Laura  Alice  are  su- 
ing their  mother  to  correct  such  deed  on  some 
equitable  ground  like  mistake,  or  wherein  the 
children  are  suing  the  mother  in  equity  (be- 
fore her  conveyance)  to  adjudge  title  as  be- 
tween themselves.  The  case  up  is  one  against 
an  innocent  purchaser  of  the  land,  who  dealt 
with  it  and  the  mother  on  the  strength  of  the 
title  the  deed  Imported  to  convey  to  her  by 
its  own  words,  and  not  otherwise ;  dealt  on 
the  full  faith  and  credit  due  the  record  of  the 
deed,  and  not  otherwise.  Under  such  cir- 
cumstances, for  the  trial  court  to  get  at  the 
Intent  of  grantor  (not  from  the  words  he  set 
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down  In  the  Instrument  at  the  time  to  be 
presently  blazoned  forth  on  the  records  in 
the  office  of  the  recorder  of  deeds,  but)  from 
the  admissions  of  Whltson  of  which  defend- 
ant had  no  notice,  will  not  do. 

[10]  Defendant  was  bound  to  take  notice 
of  the  terms  of  the  Whltson  deed  when  re- 
corded. R.  S.  1909,  §  2810 ;  Sellert  t.  Me- 
AnaUy,  223  Mo.  loc.  dt  518,  122  S.  W.  1064, 
135  Am.  St  Rep.  622.  Whltson  contemplated 
that  form  of  notice  when  he  executed  liis 
deed.  The  law  held  the  same  end  in  view  in 
the  registry  acts.  He  is  charged,  too,  with 
constructiTe  notice  of  everything  contained  in 
recorded  deeds  that  lie  in  and  make  up  the 
cliain  of  title  under  which  he  holds.  Case  t. 
Goodman,  250  Mo.  loc.  cit  115,  156  S.  W.  698, 
and  cases  cited.  So,  if  he  had  had  actual  no- 
tice that  his  grantor  held  a  base  fee  or  one 
subject  to  outstanding  equities  or  rights  not 
disclosed  by  the  deed  records  or  that  there 
was  a  mistake  in  the  deed,  that  would  be  an- 
other matter.  But,  as  said,  no  such  case  is 
here;  and  we  know  of  no  principle  of  real 
estate  law  tliat  would  permit  the  title  of  a 
bona  fide  purchaser  to  be  affected  or  impair- 
ed in  the  way  proposed.  As  to  defendant, 
presumably  Wliitson  wrote  into  that  deed  all 
he  intended  to.  Since  the  written  word  re- 
mains and  the  spoken  word  flies,  when  par- 
ties sit  down  to  write  a  contract  they  are 
presumed  to  set  forth  the  whole  of  it 

[11]  Defendant  could  rest  on  that  presump- 
tion of  law,  for  no  man  is  held  to  be,  or  need 
to  be,  wiser  than  the  law.  He  is  presumed  to 
know  it  but  not  to  be  wiser  than  it  It, 
then,  the  deed,  when  taken  as  a  whole,  bore 
on  its  face  notice  of  a  base  fee  or  lesser  es- 
tate than  a  fee  in  Us  grantor  or  words  put- 
ting defendant  on  inquiry,  he  must  abide  the 
fact  or  pursue  the  inquiry.  But  we  have  held 
the  contrary  to  be  the  fact  in  the  first  para- 
graph and  must  rule  the  offered  testimony  of 
no  probative  force.  The  disposition  made  of 
questions  discussed  makes  other  questions 
dealt  with  in  briefs  unimportant 

Let  the  Judgment  be  reversed,  and  the 
cause  remanded,  with  directions  to  find 
against  plaintiffs  and  decree  title  in  defend- 
ant   It  is  so  ordered.    All  concur. 


CLARE  V.  McATEE  et  aL 
{Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  6.  1913.) 
BouNDABixB  (S  37*)  —  Sufficiency  of  Evi- 
dence. 

Evidence  in  ejectment,  in  which  the  bound- 
ary line  between  lots  was  in  dispute,  heM  not 
to  show  that  defendant's  fence  was  12  feet  too 
far  north,  or  that  the  boundary  was  as  claimed 
by  plaintiff. 

fEd.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §{  184-194 ;   Dec.  Dig.  S  37.*] 

Appeal  from  Circuit  Court,  Knox  County; 
Cbas.  D.  Stewart,  Judge. 
Action  by   Rosa   Clark  against  Margaret 


McAtee  and  husband.    From  a  judgment  for 
plaintiff,  defendants  appeaL    Beversed. 

Frisby  H.  McCuUough,  of  Edhia,  for  ap- 
pellants. O.  D.  Jones  and  James  G.  Dorian, 
both  of  Edina,  for  respondent 

BLAIR,  C.  This  is  an  action  in  ejectment 
The  dispute  concerns  the  Ixjundary  line  be- 
tween certain  lots  in  the  city  of  Bdlna.  The 
case  has  been  here  before.  227  Mo.  152.  As 
on  the  former  trial,  the  Judgment  was  for 
plaintiff,  and  defendants  appeal. 

The  only  plat  of  a  survey  in  the  record  is 
called  the  "Robinson  Survey,"  was  offered 
by  plaintiff,  and  shows  the  southwest  comer 
of  the  original  town  of  Edina  is  also  the 
southwest  comer  of  section  18,  township  62, 
range  11.  The  Robinson  survey  shows  IS 
blocks.  Block  1  is  the  southwest  block  in 
the  plat  Blocks  2,  3,  and  4  lie,  in  order, 
north  of  block  1  and  between  1  and  2;  2 
and  3  and  8  and  4  are  streets  platted  as  66 
feet  wide.  The  length  of  the  west  line  of 
each  of  blocks  1,  8,  and  4  is  platted  as  4 
chains.  That  of  block  2  is  platted  as  4.02 
chains.  Clay  street  runs  between  blocks  1 
and  2;  Jackson,  between  blocks  2  and  3; 
SmaUwood,  between  blocks  3  and  4;  and 
Marion  street  runs  north  of  block  4  and  has 
a  platted  width,  at  the  northwest  comer  of 
that  block,  of  55  feet  Survey  No.  77,  which 
played  such  an  important  part  in  the  former 
trial  and  the  former  hearing  in  this  court  was 
again  relied  upon  by  respondent  though  not 
offered  in  evidence  as  an  otHcial  survey.  The 
surveyor  who  made  it  testified  he  was  fol- 
lowing the  Robinson  survey;  that  he  began 
at  the  southwest  corner  of  section  18-62-11 
at  the  "niggerhead  rock"  which  has  been 
immortalized  by  this  litigation.  As  on  the 
former  trial,  it  appears  there  is  no  plat  or 
field  notes  calling  for  this  rock,  but  the  sur- 
veyor above  mentioned  had  previously  used 
it  in  other  surveys.  He  testified  he  verified 
its  location  at  the  southwest  comer  of  sec- 
tion 18-62-11  by  running  south  111  links  to 
a  limestone  rock ;  there  being  a  call  in  "the 
field  notes,"  supposedly  those  of  the  survey 
of  section  18,  for  a  limestone  rock  111  links 
south  of  the  southwest  comer  of  that  section. 
To  this  part  of  his  testimony  and  that  con- 
cerning other  marks,  comers,  buildings,  etc., 
further  reference  will  be  made  in  the  course 
of  the  opinion.  The  surveyor  also  testified 
that  the  actual,  measured  distance  from  the 
southwest  comer  of  the  section  and  original 
town  to  the  northwest  comer  of  the  inclosure 
on  block  S,  as  shown  by  survey  No.  77,  is 
925.58  feet,  and  that  this  distance  cor- 
responds exactiy  with  that  called  for  by  the 
Robinson  survey;  that  the  actual  distance 
from  the  northwest  comer  of  block  3  north 
across  SmaUwood  street  to  the  southwest 
corner  of  block  4,  as  inclosed,  is  74%  feet; 
and  that  the  actual  length  of  the  west  line 
of  block  4,  as  inclosed,  is  251V&  feet    As  plat- 
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ted,  block  4  Is  divided  Into  two  equal  parts 
by  an  iaUey  ronnlng  north  and  south  through 
Its  center.  Both  the  east  and  west  halves 
of  the  block,  as  thus  divided,  are  divided  into 
five  lots — ^lots  1  to  6,  inclusive,  lying  in  the 
west  half  and  fronting  west  on  First  street, 
and  lots  6  to  10,  inclusive,  lying  in  the  east 
half  and  fronting  east  on  Second  street  Lot  1 
Is  the  southern  lot  In  the  west  half,  and  2,  S, 
4,  and  5  lie  north  of  It,  in  order.  Lot  6  Is 
the  southern  lot  in  the  east  half,  and  7,  8,  9, 
and  10  lie  north  of  It,  in  order.  Each  of 
these  lots  has  a  platted  frontage  of  52%  feet, 
and  of  these  respondent  owns  lots  4,  5,  8,  9, 
and  10,  and  appellants  ovm  lots  1,  2,  3,  6,  and 
7.  The  Unes  in  controversy  are  those  be- 
tween lots  3  and  4  and  lots  7  and  8.  The 
surveyor  mentioned  testified  that  his  meas- 
urements disclosed  that  the  true  line  between 
lots  3  and  4  was  "about  eight  feet"  south  of 
appellants'  fence,  and  the  line  between  lots 
7  and  8  was  "about  10  or  12  feet"  south  of 
appellants'  fence.  It  may  be  noted  here  that 
the  platted  distance  from  the  southeast  cor- 
ner of  block  1  to  the  northeast  corner  of 
block  4  Is  3.3  feet  greater  than  the  platted 
distance  from  the  southwest  comer  of  block 
1  to  the  northwest  comer  of  block  4.  This 
surveyor  also  testified  .that  respondent's 
north  fence  was  some  12  feet  north  of  what 
be  fixed  as  the  true  north  line  of  block  4  and 
of  lot  5  of  that  block.  He  did  not  measure 
to  the  north  boundary  of  the  original  town, 
as  shown  by  the  plat,  nor  did  he  make  any 
measurements  of  the  actual  occupancies  of 
respondent  and  appellants.  For  appellants 
there  was  in  evidence  actual  measurements 
of  the  inclosures  of  respondent  and  appel- 
lants. One  witness  who  made  measurements 
testifled,  and  the  plat  made  by  him  disclosed, 
that  the  west  line  of  block  4,  as  inclosed,  is 
253%  feet,  and  the  east  line  259  feet;  that 
appellants'  frontage  on  the  west  side  of  the 
block  Is  149  feet  and  respondent's  frontage 
on  the  west  side  is  104%  feet.  Appellants' 
frontage  on  the  east  side  is  105  feet  and  re- 
spondent's frontage  on  the  east  154  feet 

Respondent's  case  deiiends  absolutely  upon 
the  testimony  of  the  witness  who  surveyed 
the  property  for  her  and  made  survey  No. 
77.  In  making  this  survey  this  witness  tes- 
tified that  his  purpose  was  to  follow  the  calls 
In  the  Boblnson  survey,  accepting  it  as  ac- 
curate. The  questions  are  whether  he  used 
the  correct  beginning  point  as  called  for  by 
that  survey ;  and,  if  so,  whether  he  accurate- 
ly followed  the  caUs  of  that  survey  for 
courses  and  distances.  Let  it  be  conceded 
that  the  beginning  point  he  selected  was  the 
right  one,  yet  the  record  demonstrates  the 
inaccuracy  of  his  subsequent  proceedings. 
His  testimony  and  measurements  show  that 
the  distance  from  the  beginning  point  to  the 
northwest  corner  of  the  inclosure  in  block  3 
is  925.58  feet  This,  he  testified,  is  the  dis- 
tance between  the  beginning  point  and  the 
northwest  comer  of  block  3,  as  platted.  The 
slight  error  apparent  In  this  measurement 


is  negligible.  EDs  survey  shows  the  distance 
from  the  northwest  comer  of  block  8,  as  in- 
closed, across  the  street  to  the  southwest 
comer  of  block  4,  as  inclosed  by  appellants' 
fence^  to  be  74%  feet  It  also  shows  that  the 
length  of  the  west  Une  of  the  Inclosures  of 
respondent  and  appellants  in  block  4  Is  251% 
feet  He  testified  appellants'  north  fence, 
which  should  have  been  placed  along  the 
true  north  line  of  lot  6,  block  4,  is  12  feet 
north  of  the  tme  line.  He  also  testified  that 
the  fence  which  divides  the  occupancies  of 
respondent  and  appellants  in  the  west  half 
of  block  4  is  about  8  feet  north  of  the  true 
Une  between  lot  3,  owned  by  appellants,  and 
lot  4,  owned  by  respondent 

The  northwest  corner  of  block  3,  as  platted 
in  the  Robinson  survey,  and  as  marked  by 
the  Inclosures  now  on  block  3  being  identical, 
according  to  the  surveyor  upon  whose  testi- 
mony respondent's  case  depends,  the  distance 
between  the  beginning  point  and  the  north- 
west comer  of  block  3  must  be  accepted  as 
the  basis  of  measurements  to  the  north.  The 
northwest  comer  of  the  Inclosure  in  block 
3,  the  error  of  4.32  Inches  being  negligible 
for  the  purpose  of  the  argument  may  be  ac- 
cei>ted  as  fixed,  and  will  be  designated  as 
"A."  From  this  point  to  the  southwest  cor- 
ner of  appellants'  inclosure  on  block  4  is  74% 
feet  From  this  last-mentioned  point  to  the 
northwest  comer  of  resi)ondent's  inclosure  is, 
according  to  respondent's  evidence,  251%  feet 
The  sum  of  these  distances  is  325%  feet 
The  platted  distance  from  A  to  the  north- 
west corner  of  block  4,  as  platted,  is  330 
feet  Thia  distance  is  made  up  of  the  dis- 
tance across  the  street,  as  platted,  north 
from  A  66  feet  and  the  length  of  the  west 
side  of  block  4,  which  is  platted  as  264  feet 
The  fence  on  the  north  side  of  the  appel- 
lants' Inclosure  in  the  west  half  of  block  4 
Is  therefore  4%  feet  south  of  the  tme  line,  as 
platted.  How  the  witness  arrived  at  the 
ooncloslon  that  appellants'  fence  Is  12  feet 
too  far  north  Is  Inexplicable  when  the  meas- 
urements upon  which  the  entire  probative 
force  of  his  testimony  depends  demonstrate 
It  is  4%  feet  too  far  south. 

There  is  another  method  of  arriving  at  the 
same  result  Each  lot  is  62%  feet  wide  ac- 
cording to  the  plat  Commencing  at  A  and 
adding  to  the  platted  width  of  the  street  (66 
feet),  immediately  north,  the  platted  width 
of  lots  1,  2,  and  3  owned  by  appellants,  the 
result  is  the  distance  from  A  to  the  true 
north  line  of  lot  3,  and  is  224.4  feet.  If  ap- 
pellants' fence  is  on  their  true  Une,  re- 
spondent would  have  left,  actuaUy  inclosed, 
bnt  10l4/iB  feet  front  sod  would  have  lack- 
ed 4%  feet  of  having  inclosed,  on  the  north, 
aU  to  which  she  is  entitled. 

If  the  measurements  given  by  the  witness 
are  correct  it  is  not  possible  to  accept  as 
possessing  any  probative  force  his  mere  con- 
clusion that  respondent's  lines  are  "about  8 
feet,"  and  "about  10  or  12  feet"  too  far 
north.     If  bis  measurements  are  incorrect. 
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•at  If  he  started  firom  the  wrong  begtnnlng 
point,  of  course  his  surrey  and  his  testimony 
fall,  and  resimndent's  case  falls  with  It 

It  may  be  added  that  It  clearly  appears 
that  respondent  has  in  possession  a  larger 
proportion  of  the  block  than  have  appellants ; 
that  the  nlggerhead  rock  is  conclusively 
shown  to  have  reached  its  present  position 
by  reason  of  the  fact  that  it  was  ploughed 
up  in  the  street  and  placed  there  solely  to 
get  it  out  of  the  way  of  those  working  in 
the  street.  The  limestone  rock  called  for 
by  the  field  notes  as  being  111  links  south  of 
the  southwest  corner  of  section  IS  was  un- 
doubtedly under  "Fisher's  sidewalk,"  while 
the  limestone  rock  found  by  respondent's 
surveyor  when  he  measured  south  111  links 
from  the  nlggerhead  rock  was  in  a  ditch, 
and  under  no  sidewalk.  To  accept  the  con- 
clusion upon  which  respondent's  case  depends 
wonld,  according  to  the  surveyor,  change 
every  street  in  B}dina  save  one.  The  Winter- 
bottom  building,  a  three-story  building  erect- 
ed in  the  SCs,  is  relied  upon  as  evidence  of 
the  correspondence  between  the  present  loca- 
tion of  the  nlggerhead  rock  and  the  south- 
west comer  of  section  18.  There  is  no  satis- 
factory evidence  that  this  building  was  erect- 
ed on  any  lot  line,  though  the  surveyor  who 
testified  for  respondent  said  he  had  used  its 
location  on  the  theory  It  had  been  erected  on 
the  south  boundary  of  one  of  the  south  lots 
of  the  original  town.  The  fact  that  the  same 
witness  testified  that  he  had  run  a  line  north 
from  the  nlggerhead  rock  and  struck  the 
comer  stone  in  the  west  line  of  the  section 
is  of  no  value,  since  he  gave  no  distance 
for  the  line  thus  measured,  and  without  the 
distance  between  the  two  the  comer  stone 
mrationed  is  valueless  as  an  indication 
whether,  in  conunenclng  at  the  nlggerhead 
rock,  the  witness  commenced  too  far  north 
or  too  far  south.  In  ^ew,  however,  of  the 
fact  that  the  measurements  given  by  the 
witness  demonstrate  that  he  was  wrong,  and 
that  appellants  are  not  in  possession  of  any 
of  respondent's  ground,  and  in  view  of  the 
fact  that  it  is  upon  this  witness  respondent's 
whole  case  depends,  the  evidence  concerning 
the  position  of  the  nlggerhead  rock  becomes 
of  little  Importance. 

The  Judgment  is  reversed. 

BROWN,  G,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court.    All  the  Judges  concur. 


BTAN  V.  STROP  et  al. 

(Supreme  Court  of  Missouri,  Diyision  No.  1. 

Dec   6,  191S.) 

1.  Husband  and  Wife  (|  171*)— Validitt— 
DuBESs— Evidence. 

Proof  that  a  wife  signed  a  note  and  deed 
of  trust  on  her  home  to  secure  it  because  of 


threats  that  her  husband  would  be  prosecuted 
for  crime  if  she  did  not  was  proof  that  the  in- 
Btminents  were  procured  by  duress  autborizing 
the  wife  to  sue  to  cancel  the  same. 

[Bd.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Viz.  if  671-683,  721,  950,  951; 
Dec  IMg.  i  171?]  ^^ 

2.  Appeal  and  Ebbob  (|  1012*)— Findinob— 

Conclusiveness. 

Where  the  facts  in  evidence  are  about  even- 
ly balanced,  the  findings  of  the  trial  court  hear- 
ing the  witnesses  will  not  be  disturbed  on  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  3990-3992;    Dec  Dig.  i 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;   Wm.  D.  Rusk,  Judge. 

Action  by  Rose  F.  Ryan  against  Charles 
F.  StroP'  and  others.  From  a  Judgment  for 
plaintifl  against  defendant  Adam  SchaaA  a 
corporation,  it  appeals.    Affirmed. 

Plaintiff  brings  suit  to  cancel  certain  notes 
and  a  deed  of  trust  securing  the  same  on 
the  ground  that  her  signatures  thereto  were 
obtained  by  duress.  The  petition  i)erhap8 
goes  a  little  further  than  the  question  of 
duress.  Among  other  matters,  it  charges: 
"Plaintifl  states  that  said  notes  and  the  deed 
of  trust  pretending  to  secure  the  payment  of 
same  was  signed  by  her,  solely  by  reason  of 
her  fear  caused  by  the  threate  made  by  the 
agents,  servants,  and  employes  of  Adam 
Schaaf,  and  solely  on  account  of  the  fear, 
coercion,  and  intimidation  caused  thereby,  al- 
though said  notes  were  signed  without  any 
consideration  moving  from  said  Adam  Schaaf 
to  this  plaintifl,  or  to  her  husband,  as  said 
notes  were  given  for  an  existing  indebtedness 
and  obligation,  without  any  consideration 
whatever  moving  to  either  plaintiff  or  her 
husband."  The  suit  was  originally  brought 
against  residents  of  Missouri  (individuals  and 
corporations),  but  later,  Adam  Schaaf,  a  cor- 
poration of  Illinois  engaged  in  the  manufac- 
ture of  pianos,  filed  an  answer  alleging  that 
since  the  filing  of  plaintiff's  suit  it  had  t>e- 
come  the  sole  owner  and  possessor  of  said 
notes  and  deed  of  trust,  and  admitting  that 
plaintifl  was  the  owner  of  the  real  estate 
described  in  the  deed  of  trndt,  and  further 
alleging  that  the  deed  of  trust  was  a  lien 
thereon.  The  answer  after  these  admissions 
and  allegations  then  denied  the  other  matter 
averred  in  plaintlfl's  petition.  By  reply 
the  plaintifl  charged  that  the  notes  and  deed 
of  trast  grew  out  of  business  transacted  by 
Adam  Schaaf,  a  foreign  corporation,  whilst  It 
was  doing  business  in  Missouri,  and  whilst  it 
had  no  license  or  other  authority  to  do  busi- 
ness In  Missouri,  and  that  by  reason  of  this 
fact  such  corporation  Iiad  no  standing  in 
the  courts  of  this  state.  The  resident  de- 
fendants were  dismissed  from  the  case,  and 
the  cause  proceeded  in  battle  royal  between 
plaintifl  and  Adam  Schaaf.  Plaintiff  had 
judgment  as  in  her  petition  prayed,  and  the 
defendant,  alleging  itself  to  be  aggrieved  by 
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anch  Judgment,  bas  soagbt  a  review  of  tbe 
same  by  an  appeal  to  tbis  court  Tbe  evl- 
'dence  can  best  be  detailed  In  connection  wltb 
tbe  points  made. 

W.  B.  Norris,  of  St.  Josepb,  for  appellant 
John  S.  Boyer,  of  St  Jose]^,  and  Broaddus 
4c  Crow,  of  Kansas  City,  for  respondent 

GRAVES,  3.  (after  stating  tbe  facts  as 
above).  I.  Tbe  respondent  in  ber  reply  charg- 
es tbat  Adam  Sctiaaf,  a  foreign  corporation 
-doing  business  in  tbis  state  without  license, 
at  tbe  time  of  tbe  transaction  here  in  ques- 
tion, has  no  standing  in  the  courts  of  our 
state.  In  tbe  view  we  have  upon  other  mat- 
ters in  this  record,  tbe  intricate  question  of 
fact  and  law  pertaining  to  this  proposition 
will  be  left  to  a  case  wherein  such  rnatt^  is 
the  sole  turning  point 

II.  Cnder  the  facts  in  evidence,  J.  A.  Ryan, 
husband  of  plaintifF,  Rose  F.  Ryan,  was  the 
manager  or  agent  of  tbe  defendant  Adam 
Sduiaf  for  the  sale  of  pianos,  manufactured 
by  Adam  Scbaaf,  in  the  states  of  Missouri, 
Kansas,  and  Nebraska,  with  a  business  office 
In  the  city  of  St  Josepb,  Mo.  For  tbe  pur- 
pose of  tbe  point  now  in  band  it  is  imma- 
terial whether  J.  A.  Ryan  was  the  manager 
of  Scbaaf  in  Scbaaf  s  office  in  St  Josepb,  or 
in  an  office  or  place  of  business  of  bis  own. 
Wliatever  tbe  relation  was,  it  began  In  Sep- 
tember, 1903.  Ryan  sold  pianos  and  was  to 
account  for  the  proceeds  of  tbe  sales.  After 
several  years'  work,  it  was  discovered  that 
Ryan  was  short  in  his  accounts  in  sums  ag- 
gregating nearly  $2,S0O.  An  agent  for  Adam 
Scbaaf  called  upon  him,  and  he  finally  ad- 
mitted his  shortage,  but  liad  no  money  with 
which  to  pay.  This  was  in  September,  1906, 
or  about  three  years  after  Ryan  began  tbe 
aale  of  pianos  for  Scbaaf.  The  matter  was 
dosed  on  September  12,  1906,  by  Ryan  and 
bis  wife  signing  up  notes  aggregating  such 
sum,  and  securing  the  payment  thereof  by  a 
deed  of  trust  on  the  home,  which  home  was 
the  property  of  the  wife. 

[1]  Plaintiff  and  her  husband  testified  tbat 
Rucker,  tbe  agent  of  Adam  Scbaaf,  with  Mr. 
Mytton,  the  attorney  for  Adam  Scbaaf,  came 
to  the  office  of  J.  A.  Ryan,  with  the  notes 
and  deed  of  trust  already  prepared,  and  that 
Ryan  then  phoned  bis  wife  to  come  down 
tbat  be  wanted  to  see  ber  on  some  business; 
tbat  when  she  came  Mr.  Mytton  told  her  that 
there  were  some  papers  for  her  to  sign ;  that 
after  she  read  them  over  and  found  tlmt 
they  Included  a  deed  of  trust  on  her  home, 
she  refused  to  sign  them;  tbat  at  this  junc- 
ture Rucker,  the  agent  of  Adam  Scbaaf,  told 
ber  that  ber  husband  would  be  prosecuted 
if  she  did  not;  and  that  after  crying  awhile 
and  being  in  fear  of  sucb  a  prosecution,  she 
finally  signed  the  notes  and  deed  of  trust 
The  evidence  of  Ryan  was  further  to  the 
effect  that  Rucker  told  him  that  the  matter 
would  have  to  be  fixed  up  or  be  would  be 


prosecuted.  The  evidence  for  the  plalntifl 
made  a  clear  case  of  duress.  IJacks  v.  Butler 
County  Bank,  204  Mo.  loc.  cit  478,  102  S. 
W.  1007.  If  threats  were  made  to  Mrs.  Ryan, 
as  by  tbe  testimony  of  her  and  her  husband 
shown,  then  such  threats  were  sufficient  to 
deprive  ber  of  her  own  free  will  in  the  mat- 
ter, and  the  Instruments  executed  under  such 
circumstances  would  be  void.  There  are  not 
many  wives  whose  will  power  would  not  be 
destroyed  by  open  threats  to  send  the  hus- 
band to  the  penitentiary. 

[2]  If  this  were  tbe  only  side  to  the  case, 
it  would  be  one  of  easy  disposition.  For  the 
defendants  Mr.  Mytton,  Mr.  Parkinson,  and 
the  agent  Rucker  testified  that  the  notes  and 
deed  of  trust  were  executed  in  Mr.  Mytton's 
office,  and  not  at  the  Ryan  store,  and  that 
there  were  no  threats  made  by  either  of  the 
parties  as  against  Ryan.  It  should  be  stated 
that  Mr.  Parkinson  did  not  claim  to  have 
been  present  all  the  time.  Mrs.  Ryan  says 
tbat  she  never  would  have  put  a  deed  of 
trust  upon  her  home,  but  for  these  threats, 
and  ttie  chancellor  nisi  has  found  her  version 
of  the  transaction  to  be  tbe  proper  one. 
Women,  who  own  property  in  thrir  own  right, 
are  not  prone  to  use  it  in  tbe  payment  of 
the  husband's  debts;  but  this  is  but  a  cir- 
cumstance corroborating  the  views  of  the  low- 
er court  In  this  court  we  are  emiwwered  to 
review  the  whole  case  and  write  anew  tbe 
Judgment  and  in  many  cases  we  go  that  far, 
notwithstanding  tbe  usual  difference  had  for 
the  Judgment  of  the  diancellor  below.  In 
this  case  the  evidence  and  facts  and  drcum- 
Btances  in  evidence  are  pretty  evenly  bal- 
anced, and  the  trial  court  had  the  advantage 
of  facing  tbe  witnesses'  and  hearing  their 
respective  stories.  In  such  case  we  have 
often  said  that  we  would  give  heed  to  tbe 
views  of  tbe  trial  chancellor.  We  feel  tbat 
we  should  so  do  in  tbis  case. 

I<et  the  judgment  be  affirmed.    All  concur. 


MAHAFFEY  v.  LEBANON  CEMETERY 

ASS'N. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec  6,  1818.) 

1.  Appbal  and  Ebbob  (H  B16,  618,  529*)  — 
Bill  of  Exceptions— Recobd  Pbopeb. 

The  date  of  tbe  institution  of  the  action, 
togetber  with  the  pleadings  and  judgment  con- 
stitute the  record  proper  and  need  not  be  incor- 
porated in  the  record  by  a  bill  of  exceptions  to 
be  reviewed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2332-2340,  2342-2355. 
2374,  2389-2393 ;   Dec.  Dig.  S|  516,  518,  529.*] 

2.  Appeal  and  Ebbob  (|  584*)— Absibaot  of 
Recobd— FOBU  OF  Stateuent. 

Those  matters  presented  in  open  court 
should  be  abstracted  separately  in  the  abstract 
from  tbe  things  which  become  matters  o^  record 
only  because  incorporated  in  the  bill  of  excep- 
tions, and  the  abstract  of  record  properly  group- 
ed under  "entries  of  the  court'    copies  of  the 
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pleadingB  and  otber  matters  going  to  make  np 
the  record  proper  after  which,  under  the  head- 
ing "end  of  record  proper,"  the  bill  of  excep- 
tions was  incorporated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  a  2684,  2585;  Dec.  Dig.  i 
684.*] 

8.  Appeal  and  Bbbob  ({  686*)— Abbtsaot  or 
Bbcobd— Affidavit  fob  Apfkai.. 

A  statement  in  the  abstract  that  defendant 
filed  in  due  form  its  affidavit  for  appeal  to  the 
Supreme  Ck>urt,  and  the  trial  court  finding  the 
same  sufficient,  after  approving  the  appeal  bond, 
granted  the  appeal,  sufficiently  showed  that  a 
sufficient  affidavit  for  appeal  was  filed. 

[lid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2595-^97,  2600-2605; 
Dec.  Dig.  i  686.*] 

4.  Appeal  and  Bbbob  (|  586*)— Abstbaot  of 
Bbcobd— Obdkb  Gbantino  Appeal. 

A  statement  in  the  abstract  of  record  that 
defendant  filed  Ui  due  form  its  affidavit  for  ap- 
peal, and  the  trial  court  finding  the  same  suf- 
ficient after  approving  the  appeal  bond  did  grant 
said  appeal,  when  taken  with  the  presumption 
that  the  affidavit  complied  with  the  statute,  suf- 
ficiently showed  that  the  order  for  appeal  was 
granted. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2595-^97,  2600-2605; 
Dec.  IMg.  I  586.  *T 

6.  Appeal  and  Bbbob  (i  586*>— Abstbaot  of 

Becobd. 

The  Supreme  Court  will  read  into  the  ab- 
stract of  the  record  the  certified  copy  of  the 
judgment  and  order  granting  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Die.  |{  2595-2597,  2600-2605; 
Dec  big.  I  686.*] 

6.  Appeal  and  Bbbob  ({  653*)— AvENDiaNT 
OF  Abstbaot. 

The  Supreme  Court  may  in  its  discretion 
in  a  proper  case  permit  the  amendment  of  an 
abstract  of  record  after  lapse  of  the  time  pre- 
scribed in  the  statutes  and  court  rules  for  filing 
the  abstract. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2816-2819;  Dec.  Dig.  | 
688.*] 

7.  Appeal  and  Bbbob  tf  663*)— Abstbaot  of 
Becobd— Amxndmx  NT. 

Where  respondent  filed  no  briefs  and 
promptly  objected  that  the  record  entries  in 
the  abstract  showing  extension  of  leave  to  file 
the  bill  of  exceptions  so  as  to  cover  the  time 
when  it  was  filed,  and  the  order  showing  that  it 
was  signed  and  filed,  were  untrue  because  the 
record  did  not  contain  such  entries  and  verified 
his  claim  by  filing  a  certified  copy  of  the  whole 
record,  appellant  will  not  be  permitted  to 
amend  the  abstract;  there  being  no  excuse  for 
his  negligence  in  its  preparation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2816-2818;  Dec.  Dig.  { 
653.*] 

8.  Quieting  Ttflb  (|  43*)— Ibbttes. 

IVhere,  in  an  action  to  quiet  title,  the  peti- 
tion alleged  title  generally  in  plaintiff  and  asked 
that  the  title  of  the  parties  be  defined  and  ad- 
judicated^ and  the  answer  was  a  general  denial 
and  special  plea  asserting  title  and  prayed  that 
title  be  adjudged  in  defendant,  the  whole  title 
was  in  issue. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {§  84-87;  Dec.  Dig.  |  43.*] 

Appeal  from  Circuit  Court,  Laclede  Coun- 
ty;  L.  B.  Woodside,  Judge. 

Action  by  J.  M.  Mahaffey  against  the 
Lebanon    Cemetery    Association.      EYom    a 


Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Suit  instituted  in  the  Laclede  connty  cir- 
cuit court  at  the  August  term,  1908,  under 
the  provisions  of  section  650,  Revised  Stat- 
utes of  Missouri  1899,  to  ascertain  and  de- 
termine tbe  estate^  title,  and  Interest  of  the 
parties  to  the  N.  %  of  lot  17,  block  10,  of 
the  cemetery  of  the  appellant  Ibe  petition 
states  that  plaintiff  is  the  owner  of  tbe  land 
with  the  right  to  possess  and  use  it  for 
burial  purposes  against  all  other  persons 
whomsoever ;  that  be  purchased  It  from  the 
appellant  in  1901  for  $10,  which  be  fully  paid 
and  took  possession  of  the  half  lot,  burled 
one  of  his  children  on  it,  and  held  It  until 
May,  1908;  that  be  is  informed  and  believes 
that  the  defendant  is  making  some  dalm  to 
the  lot  The  answer  consists  of  a  general 
denial,  with  a  special  plea,  amounting,  in 
substance,  to  a  denial  that  the  lot  had  been 
paid  for  and  asserting  that  it  bad  been  for- 
feited under  the  rules  of  tbe  association  sub- 
ject to  which  whatever  right  the  plalntitt  bad 
was  acquired.  The  answer  asked  the  court, 
in  substance,  to  adjudge  tbe  title  in  the  ap- 
pellant and  that  tbe  plaintitF  has  no  title  or 
right  of  possession  to  the  land.  The  cause 
was  tried  on  August  13,  1908,  during  the 
same  term  at  which  it  was  instituted,  and 
resulted  in  a  judgment  for  the  plaintlfl,  the 
substantial  part  of  which  is  as  follows:  "It 
is  by  the  court  ordered  and  adjudged  and 
decreed  that  the  plaintiff  purchased  of  the 
Lebanon  Cemetery  Association  the  following 
lot,  viz.,  N.  %  of  lot  17,  block  10,  in  the 
Lebanon  Cemetery  Assodation,  and  took  pos- 
session of  the  same  and  burled  his  child 
thereon,  and  that  his  right  of  burial  remain 
in  full  force  and  effect  It  is  therefore  order- 
ed and  decreed  that  the  plaintiff  has  full 
burial  privileges  in  the  N.  %  of  said  lot  and 
tbe  exclusive  right  of  interment  on  said  N. 
%  of  said  lot  17."  From  this  judgment  tbe 
defendant  has  appealed  and  brought  the  rec- 
ord here  by  tbe  short  transcript  provided  in 
section  2053,  Revised  Statutes  1909,  and  in 
due  time  filed  his  abstract  of  the  record.  Hie 
cause  was  docketed  and  set  for  hearing  at 
the  October  term,  1912,  in  division  No.  1, 
on  October  17,  tbe  ninth  day  of  the  term, 
and  was  heard  and  submitted  on  that  day. 

The  respondent  in  due  time  filed  an  ad- 
ditional abstract,  and  on  October  8,  1912,  filed 
his  motion  "to  dismiss  appeal  or  affirm 
judgment,"  a  copy  of  which,  with  notice  of 
his  intention  to  file  it,  was  served  on  appel- 
lant on  October  2,  1912.  It  has  been  submit- 
ted and  taken  under  advisement  with  the 
case.  It  states  as  grounds  for  such  action: 
(1)  That  the  printed  abstract  of  the  record 
proper  fails  to  show  that  there  was  an  af- 
fidavit for  an  appeal  which  complied  with 
the  law ;  (2)  that  It  fails  to  show  thaf  there 
was  an  appeal  granted  by  the  court,  or  that 
such  an  order  was  ever  spread  upon  the  rec- 
ords of  tbe  court;   (8)  that  it  fails  to  Show 


*rer  other  cues  see  Mm*  topic  and  seetloa  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serin  *  Rep'r  ladeze* 
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that  the  bill  of  exceptions  was  presented  to 
and  filed  In  the  circuit  court  while  in  session, 
or  that  leave  was  given  to  file  the  bill  of  ex- 
ceptions,  or  that  it  was  ever  signed  or  filed. 

As  a  matter  of  fact,  the  abstract  was  con- 
structed on  the  following  plan:  (1)  A  copy 
of  the  petition;  (2)  a  copy  of  the  answer; 
(3)  a  statement  that  the  cause  came  on  for 
trial  on  August  13,  1908,  during  the  August 
term  of  the  trial  court,  and  a  copy  of  the 
judgment  Preceding  this  copy  are  the  fol- 
lowing words:  "The  entries  of  the  court 
are  as  follows."  After  the  Judgment  comes 
a  narrative  statement  of  the  filing  of  the  mo- 
tion for  a  new  trial  and  its  overruling  on 
August  13,  1908;  the  sfime  reference  to  the 
motion  In  arrest  of  judgment  on  the  same 
date;  then  the  following:  "Appeal.  There- 
after on  said  13th  day  of  August,  1908,  and 
at  said  August  term,  1908,  the  defendant,  the 
LebBnon  Cemetery  Association,  filed  in  due 
form  its  affidavit  for  appeal  to  the  Supreme 
Court  of  Missouri,  and  the  trial  court  finding 
the  same  sufficient  (after  approving  the  ap- 
peal bond)  did  on  the  same  day  last  aforesaid 
grant  said  appeal  to  said  Supreme  Court." 
"BUI  of  JJiXcepUons — Iieave  to  File  Same. 
Thereafter,  on  said  August  13,  1908,  and  at 
the  same  term  of  the  trial  court  last  afore- 
said, the  trial  court  by  its  order  duly  enter- 
ed of  record  proper,  did  grant  to  the  defend- 
ant, the  Lebanon  Cemetery  Association,  to 
file  its  bill  of  exceptions  in  this  cause  'within 
one  hundred  and  twenty  days  from  the  13th 
day  of  September,  1908,'  which  leave  to  file 
said  bill  of  exceptions  was  thereafter,  on 
November  4,  1908,  extended  by  the  court, 
with  the  consent  of  the  parties  to  this  cause 
to  February  10,  1909.  And  the  defendant, 
the  Lebanon  Cemetery  Association,  on 
February  6,  1909,  and  within  the  time  so  al- 
lowed by  the  court,  did  present  to  the  court 
its  hUl  of  exceptions  and  the  same  was  sign- 
ed by  the  Hon.  L.  B.  Woodslde,  judge  there- 
of, and  was  duly  filed  on  said  February  6, 
1909,  as  shown  by  the  record  entry  of  the 
court"  Then  the  following  words:  "End  of 
record  proper."  Then  follows  the  bill  of  ex- 
ceptions, preceded  by  the  statement,  "filed 
by  entry  of  record  proper  February  6,  1909." 
The  bUl  of  exceptions  contains  everything 
generally  Incorporated  in  such  a  paper,  in- 
dadlng  the  evidence,  the  court's  finding  of 
facts,  the  Instructions  given  and  refused,  the 
motion  for  a  new  trial  and  in  arrest  of  judg- 
ment, the  exceptions,  and  closes  without 
signature,  and  with  the  following  words: 
"And  thereafter  and  at  the  same  term  of  the 
trial  court,  at  which  said  motion  in  arrest 
of  judgment  was  filed,  court  overruled  said 
motion  and  to  Its  action  in  so  doing  defend- 
ant thereupon  objected  and  excepted.  Said 
bUl  of  exceptions  was  duly  signed  on  the  6th 
day  of  February,  1909,  by  L.  B.  Woodslde, 
circuit  judge,  and  was  duly  filed  on  the  same 
day  as  part  of  the  record  in  this  cause." 

Bespondent's  additional  abstract  consisted 
ot  «  certified   copy   of  the  entire   record. 


showing  that  the  only  order  of  the  court  re- 
ferring in  any  manner  to  the  bill  of  excep- 
tions is,  omitting  caption,  as  follows:  "Now 
on  this  day  comes  the  defendant  herein,  by 
attorney,  and  files  motion  in  arrest  of  Judg- 
mentv  In  this  cause,  which  is  by  the  court 
overruled,  and  120  days  allowed  defendant 
to  file  their  bill  of  exceptions  in  this  cause." 
On  October  15th  the  appellant  filed  an  ap- 
plication to  amend  his  abstract  so  as  to  show 
that  the  time  for  filing  the  bill  of  exceptions 
was  extended  by  order  of  Judge  Woodslde  of 
the  Laclede  circuit  court,  and  not  by  the 
court.  This  was  supported  by  affidavit  of  Mr. 
Edwin  Silver,  saying  that  the  error  had  been 
made  by  him  through  a  misapprehension  of 
the  facts  and  not  with  any  intention  of  de- 
ceiving or  misleading  the  court  Two  days 
after  the  submission  of  the  case  in  this  court, 
and  on  October  19,  1912,  the  appellant  gave 
to  one  of  the  judges  a  certificate  of  the  clerk 
of  the  trial  court  to  the  effect  that  the  bill  of 
exceptions  had  been  filed  with  the  clerk  of 
that  court  on  February  6,  1909,  and  at  th« 
same  time  filed  with  the  clerk  of  this  court 
an  application  to  amend  his  abstract  so  as  to 
show  that  fact 

W.  I.  Wbllace,  of  Lebanon,  and  Silver  A 
Dumm,  of  Jefferson  City,  for  appellant  L.  0. 
IBayfleld,  of  Lebanon,  for  respondent 

BROWN,  0.  (after  stating  the  facts  as 
above).  [1,2]  I.  The  appellant's  abstract  was 
prepared.  In  so  far  as  form  is  an  element 
with  care  and  attention  to  such  suggestions 
as  have  been  made  from  time  to  time  by  this 
court  The  date  of  the  institution  of  the  suit, 
together  with  the  pleadings  in  hsec  verba,  and 
the  judgment  complete  the  necessary  ele- 
ments of  the  record  proper.  They  do  not 
have  to  be  incorporated  in  it  by  exception, 
and  it  is  our  duty  to  examine  them  whenever 
properly  brought  before  us  for  review.  Mind- 
ful of  the  requirement  of  this  court  often  re- 
peated, that  the  abstract  should  separately 
show  the  record  entries  with  respect  to  those 
matters  which  are  done  in  open  court  and 
about  which  its  permanent  records  must 
speak,  should  be  abstracted  separately  from 
the  things  that  become  matters  of  record  only 
because  they  are  excepted  to  during  the  prog- 
ress of  the  proceedings  and  written  down  in 
the  bin  of  exceptions,  the  appellant  grouped 
them  under  the  heading  "The  Entries  of  the 
Court"  and  wrote  at  thdr  end,  "End  of  rec- 
ord proper."  We  can  Imagine  no  reason 
why  we  should  refuse  to  understand  this 
plain  language  and  definite  arrangement. 
In  abstracting  these  entries,  the  appellant 
dropped  into  the  style  recommended  by  this 
court  in  State  v.  Broaddns,  216  Mo.  336,  115 
S.  W.  1018,  where  we  said  with  reference  to 
the  abstract  then  under  consideration,  in- 
voking the  support  of  a  liberal  citation  of 
authorities,  "it  sets  out  those  record  facts, 
not  by  literal  copy,  which  would  be  unneces- 
sary,  bat  In  abbreviated   narrative   form. 
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trUcb  Is  snffiden^  and  preferable."  He  then 
states,  in  the  form  so  recommended,  various 
proceedings  succeeding  the  Jndgment,  includ- 
ing the  foregoing  order  approving  the  appeal 
bond  and  granting  the  appeal.  It  would  be  a 
perversion  of  language  to  say  that  this  does 
not  carry  on  Its  face  the  assertion  that  It 
Is  the  substance  of  an  entry  appearing  on  the 
"record  proper,"  through  which  only  the 
court  can  speak  with  reference  to  the  matters 
Involved.  To  require  more  would  be  like  re- 
quiring the  statement  that  a  man  said  so  and 
so  to  be  supplemented  with  the  explanation 
that  he  said  it  with  his  mouth. 

[3]  That  the  statement  above  quoted  shows 
that  a  sufficient  affidavit  for  the  appeal  had 
been  filed  Is  also  decided  in  State  v.  Broad- 
dns,  supra.  See,  also,  Elliott  v.  Delaney,  217 
Mo.  14,  26, 116  S.  W.  494;  Hutchinson  v.  Pa^ 
terson,  226  Mo.  174,  181, 126  S.  W.  403. 

[4]  Assuming,  then,  tiiat  it  is  required  by 
the  statute  and  the  rules  of  this  court,  made 
in  accordance  therewith,  that  the  abstract  of 
'the  record  should  show  the  order  of  the  cir- 
cuit court  granting  the  appeal,  we  hold  that 
the  order,  together  with  the  presumption  that 
the  affidavit  upon  which  it  was  made  compil- 
ed with  the  statute,  la  sufficiently  shown  in 
this  abstract.  VVlhlle  we  assume,  for  this 
purpose  alone,  that  tills  burden  rests  upon  the 
appellant,  we  do  not  so  decide. 

[6]  While  we  may  not  always  have  been 
absolutely  consistent  on  this  question,  we 
have  frequently  said  in  substance,  as  we 
said  in  words  in  Bank  t.  Button,  224  Mo.  42, 
123  S.  W.  47,  "that  we  would  read  into  the 
abstract  the  certified  copy  of  the  judgment 
and  order  granting  the  appeal,"  and  in  the 
later  case  of  Nlckey  v.  Leader,  235  Mo.  30, 
.37,  138  S.  W.  18,  Judge  Graves,  who  wrote 
the  opinion,  collected  our  cases  to  the  same 
eftect,  and  we  then  indorsed  them.  It  follows 
that  the  appeal  is  sufficiently  shown  in  the 
record  before  us. 

[1,7]  II.  A  more  difficult  question  Is  wheth- 
er the  bill  of  exceptions  is  presented  for  oar 
consideration.  The  filing  by  respondent  of 
bis  additional  abstract,  consisting  of  a  certi- 
fied copy  of  the  entire  record  proper,  demon- 
strated that  the  record  entries  abstracted  by 
the  appellant  showing  the  extension  of  the 
leave  to  file  the  bill  of  exceptions  so  as  to 
cover  the  time  of  its  actual  filing,  and  the 
order  showing  that  it  was  signed  and  filed, 
were  myths  existing  in  the  Imagination  of  the 
attorney  who  prepared  the  bill,  and  not  in 
the  record  books  of  the  court.  Before  the 
case  was  heard  in  this  court,  the  appellant 
presented  to  us  a  copy  of  a  written  order  of 
Judge  Woodside,  made  In  vacation,  extend- 
ing the  leave  theretofore  granted  by  the 
court;  but  this  leaves  us  still  vrlthout  any 
evidence  that  the  bill  of  exceptions  was  ei- 


ther signed  or  filed.  After  Uie  cane  was  snb- 
mltted,  the  appellant  attempted  to  supply 
the  last  of  these  two  omissions  by  a  certifi- 
cate of  the  derk  that  It  Iiad  been  filed  in  va- 
cation, but  we  are  still  In  ignorance  as  to 
whether  or  not  it  was  signed  by  the  judg« 
who  tried  the  case.  The  respondent,  during 
all  this  time,  has  stood  and  still  stands  on 
his  objections  to  the  abstract  as  originally 
presented  and  has  filed  no  brief  upon  the 
merits.  While  this  court  may,  in  its  discre- 
tion, at  a  proper  time,  under  proper  circum- 
stances and  upon  proper  terms,  for  good 
cause  shown,  permit  the  amendment  of  an  ab- 
stract of  the  record,  after  the  lapse  of  the 
time  prescribed  in  the  statutes  and  rules  of 
the  court  for  its  filing,  there  is  nothing  in 
this  case  to  call  for  the  exercise  of  such  dis- 
cretion. This  abstract  presents  a  purely 
imaginary  condition  of  the  record,  which  the 
attorney  who  prepared  it  had  evidently  never 
seen;  and  the  amendments  asked,  some  of 
the  most  Important  of  which  were  not  sug- 
gested until  after  the  final  submission  of  the 
case,  present  an  entirely  new  state  of  facts. 
The  respondent  promptly  availed  himself  of 
his  right  to  object  to  the  condition  as  It  ex- 
isted at  the  time  he  prepared  his  case,  and  to 
now  inject  new  elements  for  which  he  was 
not  called  upon  to  prepare,  and  has  not  pre- 
pared, would  be  to  punish  the  diligent  for 
the  benefit  of  those  who  ofTer  no  excuse  for 
their  negligence  other  than  that  they  did  not 
Intend  to  deceive  or  mislead  the  court  It 
follows  that  the  amendments  to  the  abstract 
must  be  disallowed.  Everett  t.  Butler,  192 
Mo.  564,  569,  91  S.  W.  890;  Harding  v. 
BedoU,  202  Mo.  625,  634,  et  seq.,  100  S.  W. 
638 ;  Nl<^ey  v.  Leader,  235  Mo.  30,  36,  138  S. 
W.  18;  Tipton  v.  Davidson,  40  Mo.  App.  lot 
clt  423 ;  Realty  Co;  t.  Brewing  Co.,  247  "Mo. 
29,  32,  152  S.  W.  31. 

[I]  We  still  have  the  record  proper  before 
us,  which  raises  the  single  question  whether 
or  not  the  Judgment  rendered  is  supported 
by  the  pleadings.  The  petition,  by  which  we 
must  Judge  it,  states,  in  broadest  terms,  the 
title  of  the  respondent  and  asks  the  court  to 
define  and  adjudge  the  title,  interest,  and 
estate  of  the  parties  in  the  land.-  The  an- 
swer asserts  the  title  of  appellant  in  terms  as 
broad,  and  asks  that  it  be  defined  and  ad- 
Judged.  The  issue  was  well  framed  under 
the  statute.  So  far  as  the  pleadings  are  con- 
cerned, the  whole  title  was  at  stake,  and  the 
Judgment  determines  it  as  to  both  parties. 
There  being  no  error  apparent  in  the  record 
proper,  the  Judgment  will  have  to  be  and  la 
affirmed. 

PER  CURIAM.  The  foregoing  opinion  by 
BBOWN,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 
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STATU  ▼.  BTTCKMAN. 

(Suprem*  Oonrt  of  Missouri,  Divisioii  No.  2. 
D«c.  9, 1013.) 

1.  ABSON  (f  25*)— BTTBItlNO  iNStnBKD  PBOPEB- 
TT—PBOSEODTION— COBPOBAIB  Gapaciit  or 
IKSUBEB. 

In  a  prosecation  for  arson  in  the  third  de- 
cree, connstlne  of  burning  insured  property  in 
Tiolation  of  Bev.  St  1909,  I  4609,  it  is  not 
necessarr  to  proTe  that  the  insurer  was  a  cor- 
poration. 

[E!d.  Note.— For  other  cases,  see  Arson, 
Cent.  Dig.  SI  B2-64;  Dea  Dig.  |  25.*] 

2.  Abso^  (§  37*)— Bttbnino  Insubed  Pbofkb- 
TT— Evidence. 

In  a  prosecution  for  arson  in  the  third  de- 
gree, evidence  iield  insoffident  to  sustain  a  con- 
viction. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  if  71-78;   Dec.  Dig.  |  37.*] 

a   ABSON   (J  37*)-;-BVlDEN0E— MOTIVI. 

In  a  prosecution  for  arson  in  the  third  de- 
gree in  burning  insured  property,  evidence  of 
motive  is  admissible  as  furnishing  a  link  in 
the  diain  of  circumstances  tending  to  establish 
guilt,  but  mere  proof  of  motive,  uncorroborat- 
ed by  other  facts  and  circumstances  inconsist- 
ent with  innocence,  is  insufficient  to  establish  a 
prima  facie  case  of  guilt 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  K  n-1Z:   Dec.  Dig.  i  k7.*] 

Appeal  from  Gtrcnit  Conrt,  Jtf erson  Coun- 
ty;   E.  M.  Dearlng,  Judge. 

Clarence  A  Buckman  was  convicted  of 
arson  In  the  third  degree,  and  he  appeals. 
Beversed, 

Xlie  count  of  the  Information  upon  which 
defendant  was  tried  charged  arson  in  the 
third  degree,  as  defined  by  section  4500,  B. 
S.  Missouri  1000.  Trial  was  had  in  the  cir- 
cuit court  of  Jefferson  county,  Mo.  Defend- 
ant was  convicted  and  his  punishment  as- 
sessed  at   two   years   In   the   penitentiary. 

The  evidence  upon  the  part  of  the  state 
tends  to  show  the  following  facts:  On  the 
25th  day  of  January,  1912,  and  for  some 
months  prior  thereto,  defendant  was  engaged 
Im  miming  a  pool  and  billiard  hall  at  De  So- 
to, Mo.  About  3  o'clodc  a.  m.  on  said  day, 
fire  was  discovered  in  said  pool  room. 

B.  J.  Peasley  testified  that,  as  he  got  oft  a 
train  at  the  depot  In  the  town  of  De  Soto,  he 
saw  the  fire  break  out  the  front  windows  of 
the  pool  room,  and  that  the  blaze  shot  nearly 
across  the  street  and  looked  like  oil  was 
bnming. 

Mr.  Herman  Hamel,  the  owner  of  the  build- 
ing, testified:  That  defendant  occupied  the 
first  floor  for  a  pool  room  and  that  the  sec- 
ond floor  was  occupied  by  different  oflJces. 
The  front  of  the  building  opened  on  Main 
street,  and  just  back  of  the  building  was  a 
small  warehouse,  and  in  the  rear  of  the  ware- 
house was  a  back  yard,  and  back  of  that  was 
the  alley.  On  the  north  side  of  the  pool 
room  was  a  building,  the  lower  floor  of  which 
was  occupied  by  a  clothing  store  and  the  up- 
per portion  as  a  family  resldenca  The 
building  on  the  south  side  of  the  pool  hall 


was  used  as  a  dwelling.  The  pool  room  had 
three  doors,  a  front  door,  one  back  door  in- 
to the  warehouse,  and  a  side  door  which  en- 
tered the  pool  hall  from  an  outside  hallway. 
Witness  first  went  down  to  the  scene  of  the 
fire  about  7  o'clock  a.  m.,  and,  at  that  time, 
found  that  the  pool  tables  and  billiard  ta- 
bles were  nearly  destroyed  by  fire;  that 
there  was  some  kindling  around  the  legs  of 
the  pool  tables;  and  that  behind  the  last 
pool  table  was  an  empty  whisky  barrel  con- 
taining some  coal  oil  and  a  pan.  Witness 
further  stated  that  the  scent  of  coal  oil  was 
strong  In  the  building,  and  that  he  noticed 
some  oil  out  In  the  outside  hall,  and  that  the 
pool  room  fioor  was  burned  out 

A.  J.  Blair,  Justice  of  the  peace  and  fire  In- 
surance agent,  testified:  That  on  May  1, 
1911,  he  insured  defendant's  pool  tables  and 
fixtures  and  deUvered  to  defendant  an  Insur- 
ance policy  In  the  Providence- Washington  In- 
surance Company,  for  a  term  of  one  year. 
The  total  Insurance  was  $1,300,  divided  as 
follows:  $1,160  on  four  tables,  balls,  cues, 
cue  racks,  cuspidors,  and  chairs;  $50  on 
showcases  and  stock  of  cigars ;  $100  on  light- 
ing idant  The  policy  provided  that.  In  the 
event  of  loss,  no  table  was  to  be  valued  at 
more  than  $210.  Loss,  if  any,  under  the  poli- 
cy, was  made  payable  to  the  Kansas  City 
Billiard  Table  Manufacturing  Company, 
mortgagee,  as  thdr  Interest  might  appear. 
Before  Issuing  the  policy  of  Insurance,  the 
witness  looked  at  the  property  and  ascer- 
tained Qie  value  of  the  same  for  the  purpose 
of  insurance.  That  he  was  at  the  building 
for  a  short  time,  about  8  o'clock  on  the  morn- 
ing of  the  fire,  and  found  the  four  pool  ta- 
bles badly  damaged  by  the  fire  and  the  pool 
room  floor  was  badly  burned  and  saw  the 
whisky  barrel  in  the  pool  room.  On  being 
asked  If  he  noticed  any  coal  oU  around  there, 
he  said:  I  don't  know  exactly,  there  was 
something  In  a  tin  can  there,  and  there  was 
something  In  the  barrel  with  some  kindling 
In  there.  I  suppose  there  was  some  water 
among  the  coal  oU."  He  further  testified 
that  he  noticed  some  coal  oil  on  the  wall  In 
the  hallway,  to  the  left  of  the  steps  leading 
upstairs;  that  he  saw  some  kindling  under 
one  of  the  pool  tables;  that  the  defendant 
lived  at  the  Commercial  Hotel,  which  was  80 
or  00  feet  south  of  the  pool  hall ;  that  in  the 
rear  of  the  hotel  was  an  Incline  runway, 
leading  from  the  alley  to  the  second  floor  of 
the  hotel,  up  which  trunks  were  moved  to 
the  sample  room  on  the  second  floor;  that, 
at  the  time  of  the  Issuing  of  the  Insurance, 
defendant  told  him  that  the  tables  were 
mortgaged  for  $600 ;  that,  shortly  before  the 
fire,  defendant  asked  witness  to  find  him  a 
buyer  for  the  property ;  the  witness  thought 
defendant  made  one  price  of  $400.  (This 
was  evidently  for  the  defendant's  equity  in 
the  property,  but  the  evidence  does  not  so 
show.) 
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W.  A.  Welch,  chief  of  the  De  Soto  B'lre  De- 
partment, testified :  That  he  went  to  the  Are 
and  found  the  front  of  the  room  all  ablaze 
and  that  the  flames  from  the  fire  shot  out 
about  halfway  across  the  street  The  fire 
department  put  the  fire  out  and  found  that 
the  fioor  was  bnrned  out  and  the  celling  bro- 
ken through  in  several  places ;  some  kindling 
wood  was  found  in  the  pool  room,  stacked 
up  around  the  pool  tables  and  in  rows  under 
the  tables.  That  he  smelled  coal  oil  in  the 
building,  and  that  "it  seemed  to  be  every- 
where." He  also  found  a  whisky  barrel  in 
the  back  part  of  the  pool  room,  and  said  that 
the  door  gobig  from  the  pool  room  into  the 
outside  hallway  was  open.  That  the  de- 
fendant came  to  the  fire  shortly  after  the  fire 
department  arrived,  and  that  witness  direct- 
ed defendant  to  take  hold  of  one  of  the  noz- 
zles and  turn  it  uiwn  the  fire. 

James  Couch,  liveryman,  and  member  of 
the  fire  department,  attended  the  fire;  had 
charge  of  the  hose  in  the  rear  of  the  build- 
ing; saw  some  pine  kindling,  split  up  so  as 
to  go  into  a  stove,  under  the  pool  tables  and 
around  the  legs.  He  did  not  see  any  oU,  in 
any  part  of  the  building,  but  testified  that 
the  building  was  so  badly  burned  that  there 
was  no  oil  there,  except  what  was  In  the 
barrel. 

John  Anderson,  a  driver  of  a  transfer 
wagon,  testified  that  some  time  during  the 
last  part  of  December,  1911,  he  hauled  one- 
half  load  of  kindling  for  defendant  and  de- 
livered it  at  the  rear  of  defendant's  place  of 
business;  that  it  vrais  the  same  kind  of  kin- 
dling that  he  hauled  for  many  other  dtizeus 
of  the  town  at  that  time  of  year. 

A.  Rush  testified  that  he  was  the  son  of 
the  lady  who  conducted  the  Commercial  Ho- 
tel at  De  Soto ;  that  defendant  lived  at  the 
hotel  in  room  24  on  the  third  fioor;  that  a 
few  days  before  the  fire  he  cut  up  some  kin- 
dling for  the  defendant  and  stacked  the  kin- 
dling in  the  warehouse;  that  he  had  never 
seen  a  coal  oil  lamp  in  the  pool  room;  that 
he  saw  some  of  this  kindling  under  the  pool 
tables  after  the  fire;  that  the  door  to  the 
sample  room  on  the  second  floor  of  the  hotel 
is  supposed  to  be  kept  closed;  that  on  the 
night  of  the  fire  he  occupied  room  23  at  the 
hotel,  which  room  is  separated  from  the 
room  that  defendant  occupied  by  the  stair- 
way leading  down  to  the  second  floor;  that 
he  heard  nothing  during  the  night,  until  he 
heard  the  porter  call  the  defendant  and  give 
the  fire  alarm,  and  that  after  he  got  to  the 
fire  be  saw  the  defendant  there ;  that  he  did 
not  know  when  defendant  went  to  bed ;  that 
the  pool  room  was  heated  with  a  coal  stove 
and  lighted  with  gas  lights,  the  gas  being 
supplied  by  an  individual  gas  plant,  the  tank 
of  which  was  in  the  comer  of  the  pool  hall ; 
that  the  kindling  he  cut  for  defendant  was 
for  use  in  the  stove,  and  that  there  was  no 
attempt  to  conceal  the  splitting  of  the  kin- 
dling; that  defendant  had  nothing  to  do 
with  tbe  sample  room,  but  that  the  sample 


room  was  used  for  storing  canned  goods  and 
bedclothes  at  this  time;  that  there  were 
only  two  ways  to  go  from  the  third  floor  of 
the  hotel  to  the  yard  in  the  rear  of  the  hotel: 
One  way  was  to  go  down  the  front  stairs 
and  through  the  office,  the  other  way  was  to 
go  down  the  back  steps  and  through  a  door 
leading  into  the  kitchen,  and  then  through 
a  door  leading  from  the  kitchen  into  the 
back  yard,  and  that  the  kitchen  door  was 
generally  locked. 

William  Spiker,  night  clerk  at  the  Com- 
mercial Hotel,  testified:  That  he  was  on 
duty  as  night  clerk  on  the  night  of  the  fire. 
That  about  1  o'clock  a.  m.  defendant  came  to 
the  hotel  and  went  upstairs  to  bed.  That 
about  3  o'clock  witness  went  up  to  defend- 
ant's room  and  knocked  on  the  door.  That 
defendant  answered  him,  and  that  he  told  de- 
fendant that  his  pool  room  was  on  fire.  Wit- 
ness then  went  downstairs  to  the  hotel  ofllce, 
and  after  remaining  there  about  five  minutes 
went  back  up  to  defendant's  room  and  kicked 
on  the  door.  That  defendant  got  up  and 
came  to  the  door,  and  witness  told  him  that 
his  pool  room  was  on  fire,  and  that  defendant 
said:  "How  In  the  deuce  did  it  get  on  Are 
this  time  of  night?"  That  thereupon  de- 
fendant put  on  his  shoes  and  trousers  and 
then  his  overcoat  and  hat  and  went  to  the 
fire.  Witness  further  testified  that  he  was 
awake  and  on  watch,  at  the  hotel,  from  the 
time  that  defendant  went  to  bed  until  the  fire 
broke  out,  and  was  positive  in  his  statement 
that  defendant  did  not  leave  the  hotel,  after 
he  came  In  at  1  o'clock,  until  he  called  him 
at  8  o'clock;  that  if  defendant  had  gone  out 
of  the  building  by  going  through  the  sample 
room  he  thought  he  could  have  heard  him. 

D.  li.  Bouggly,  a  fire  insurance  agent,  testi- 
fied that  he  was  in  the  building  and  found 
the  head  of  the  above-mentioned  whisky  bar- 
rel in  the  cellar,  under  the  pool  room. 

C.  K.  Perdue,  manager  of  the  Commercial 
Hotel,  testified  that  a  person  could  go  through 
the  old  sample  room  and  down  the  Incline  at 
the  rear  of  the  hotel  into  the  alley;  that  the 
door  leading  from  the  back  stairs  Into  the 
kitchen  was  fastened  with  a  common  door 
lock ;  that  the  door  leading  from  the  kitchen 
into  the  back  yard  was  fastened  with  a  bolt 
on  the  inside;  that  there  was  nothing  to  in- 
dicate that  the  door  leading  from  the  sample 
room  out  to  the  incline  had  been  opened  that 
night 

F.  M.  Polk,  saloon  keeper.  Identified  the 
empty  whisky  barrel,  which  was  found  In 
the  pool  room,  as  one  which  he  had  missed 
from  his  place  of  business  about  a  month  be- 
fore. 

Pat  Bnnls  testified:  That  he  was  In  de- 
fendant's pool  room  the  night  of  the  fiie, 
about  11:30,  when  defendant  "closed  up," 
and  that  defendant,  together  with  vritness 
and  two  or  three  other  persons,  went  to  a 
nearby  saloon,  and  from  there  to  a  restaurant 
across  from  the  depot,  and  that  the  crowd 
then  went  over  to  the  depot,  and  that  they 
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separated  about  1  o'clock  «.  m.;  tbe  respec- 
tive members  of  the  party  going  In  the  direc- 
tions of  their  homes,  the  defendant  going  to- 
ward the  hotel.  That  he  did  not  see  the 
empty  whisky  barrel  In  the  pool  room  when 
defendant  closed  np. 

Jake  Englehart  testified  that  he  was  con- 
dnctlng  a  pool  room  in  Crystal  City,  and  that 
some  time  before  the  fire  defendant  came  to 
GiTatal  City,  upon  the  Invitation  of  witness, 
and  witness  offered  defendant  |800  for  the 
pool  room,  bat  defendant  refnsed  to  take  it, 
saying  that  he  wanted  more. 

Charley  Bnrms  testified  that  he  was  en- 
gaged  In  running  a  i)ool  hall  at  De  Soto,  and 
that  aboat  two  monttu  before  the  fire  defend- 
ant offered  to  sell  him  his  equity  in  the  place 
tor  $700,  saying  that  there  was  a  mortgage 
against  it  for  |500  and  that  would  make  the 
total  selling  price  $1,200. 

Robert  Filklns  testified  that  be  was  in  d6- 
f aidant's  pool,  room  when  it  was  closed  for 
tlie  night,  about  11:80,  and  that  be  did  not 
see  the  whisky  barrel  In  the  pool  room  at 
tliat  time. 

Ralph  CarsMi  testified  that  the  whisky 
barrel  was  not  In  the  pool  room  on  the  eve- 
ning before  the  fire. 

George  Mahn,  a  real  estate  dealer,  testified 
that  In  June,  1911,  defendant  wanted  to  bor- 
row some  money  from  him  to  make  some 
monthly  payment  on  the  i>ool  tables,  saying 
that  business  was  dull  at  that  time  and  that 
he  had  not  made  enough  to  make  bis  monthly 
paymoit,  but  witness  would  not  make  the 
loan. 

Ed.  Alderson,  dty  marshal  of  De  Soto,  tes- 
tified that  be  arrested  defendant  at  2  p.  m., 
on  the  day  of  the  fire,  and  that  u^n  being 

arrested  defendant  said:     "That  is  H . 

I  guess  I  am  in  for  it  now."    And  that  a  lit- 
tle later  defendant  passed  Charley  Perdue, 

and  said,  "Charley,  by  Q ,  they've  got 

me."    This  was  all  the  evidence  introduced 
by  the  state. 

The  defendant  then  introduced  the  follow- 
ing testimony:  Frank  Moon,  night  marshal 
of  the  dty  of  De  Soto,  said  that  he  saw  the 
defendant,  with  several  other  fellows,  at  the 
restaurant  and  depot,  on  the  night  of  the 
fire,  and  that  about  five  minutes  before  1 
o'clock  he  met  the  defendant  about  one-half 
block  from,  and  going  toward,  the  Commer- 
cial Hotel;  that  he  saw  the  fire  about  the 
time  that  it  broke  out,  at  3  a.  m.,  and  ran 
across  the  street  to  the  restaurant  and  called 
the  fire  department,  and  then  ran  up  to  the 
pool  hall  and  looked  to  see  If  there  was  any 
one  around  the  building,  and  then  went  to 
the  hotel  and  saw  the  night  clerk  sitting  be- 
hind the  dgar  case,  which  was  about  the 
center  of  the  office  In  the  hotel  and  just  be- 
neath the  sample  room  on  the  second  fioor. 
Witness  told  the  night  derk  to  go  up  and  call 
the  defendant;  that  the  night  clerk  first 
tried  to  get  central,  but,  bdng  unable  to  do  so, 
immediately  raa  upstain  t»  arouae  defend- 
ant I 


Hariy  Mauiitn  testified  that  he  was  one  of 
the  fellows  in  defendant's  place  of  business 
at  dosing  time,  and  that  the  defendant  and 
the  others  went  from  the  pool  hall  to  the 
saloon,  then  to  >the  depot  and  restaurant. 
Defendant  took  the  stand  in  his  own  behalf 
and  testified  that  since  April,  1912,  he  had 
been  traveling  for  the  Kansas  City  Billiard 
Table  Manufacturing  Company;  denied  set- 
ting fire  to  the  pool  tables ;  and  denied  hav- 
ing any  connection  with  the  cause  of  the  fire ; 
iand  said  that  he  had  no  knowledge  of  the 
fire  until  the  night  clerk  knocked  on  his 
door;  that  he  went  to  bed  at  1  o'clock  and 
never  left  his  room  until  the  night  clerk  call- 
ed him  at  3  o'dock.  Defendant  was  not 
cross-examined. 

That  was  all  the  evidence  in  the  case  and 
defendant  renewed  his  request  for  a  per- 
emptory instruction,  which  the  court  over- 
ruled, and  to  which  ruling  defendant  saved 
an  exception. 

H.  B.  Irwin,  of  De  Soto,  afid  S.  O.  Nipper, 
of  Fotosi,  for  appellant  John  T.  Barker, 
Atty.  Gen.,  and  Wm.  M.  Fitch,  Asst  Atty. 
Gen.,  for  the  States 

WILLIAMS,  C.  (after  stating  the  facts  as 
above).  [1]  I.  It  is  contended  that  the  evi- 
dence falls  to  prove  that  the  Providence- 
Washington  Insurance  Company  was  a  cor- 
poration and  that  it  was  necessary  for  the 
state  to  prove  that  fact  In  prosecutions  for 
arson  in  the  third  degree  as  defined  by  sec- 
tion 4509,  R.  S.  1909,  it  is  not  necessary 
to  prove  that  the  Insurer  Is  a  corporation. 
State  V.  Steinkraus,  244  Mo.  152,  148  S.  W. 
877,  and  cases  therdn  dted. 

[2]  II.  It  is  next  contended  that  the  evi- 
dence Is  not  sufficient  to  sustain  the  convic- 
tion. Because  of  the  fact  that  this  Is  the 
important  question  Involved  in  this  appeal, 
we  have,  in  the  foregoing  statement  of  focts, 
set  forth  the  evidence  more  in  detail  than 
would  be  necessary  were  the  insuffldency  of 
the  evidence  not  involved. 

The  testimony,  as  to  the  odor  of  coal  oil 
in  the  burning  premises  and  the  arrange- 
ment of  the  kindling  about  the  pool  tables, 
would  tend  to  show  that  the  fire  was  caused 
by  a  criminal  agency  rather  than  by  natural 
or  acddental  causes. 

The  evidence  also  tends  to  show  that  at 
the  time  of  the  fire,  the  Insurance  upon  the 
pool  tables  was  in  excess  of  the  price  at 
which  defendant  had  recently  offered  to  sell. 
This  was  some  evidence  of  a  motive  upon 
the  part  of  the  defendant  to  do  the  criminal 
act  There  was  also  some  evidence  that 
'If  defendant  had  gone  with  his  shoes  off, 
he  might  have  been  able  to  go  from  his  room 
on  the  third  floor  of  the  hotd  down  the 
stairway  to  the  second  floor  and  out  through 
the  sample  room  thereon  located,  and  from 
there  down  the  indlne  to  the  alley,  in  the 
rear  of  the  hotel,  without  being  detected  by 
the  nljcht  derk  ot  the  hotel.    This,  at  most 
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would  only  show  a  possible  opportunity  the 
defendant  had  to  commit  the  crime  without 
being  detected.  But  is  the  mere  fact  that 
defendant  had  a  motive  for  causing  the  fire, 
and  a  possible  opportunity-  to  have  carried 
out  such  a  motive,  a  sufficient  showing  to 
warrant  the  jury  in  finding  that,  in  fact,  he 
did  carry  out  such  motive  and  cause  said 
Are? 

[S]  We  think  that  such  a  showing  is  not 
sufficient  Evidence  of  motive  is  admissible, 
as  furnishing  one  link  in  the  chain  of  cir- 
cumstances tending  to  establish  guilt;  but 
mere  showing  of  motive,  uncorroborated  by 
other  facts  and  circumstances  inconsistent 
with  innocence^  is  not  sufficient  prima  fade 
showing  to  authorize  the  submission  of  de- 
fendant's guilt  to  the  jury.  It  would  be  a 
rather  unjust  and  dangerous  rule  that  held 
that  the  mere  showing  of  motive  and  op- 
portunity would  overcome  the  presumption 
of  defendant's  innocence  and  establish,  be- 
yond a  reasonable  doubt,  his  participation  in 
the  criminal  act.  Aside  from  the  showing 
of  a  possible  motive,  there  is  no  other  fact  or 
circumstance  which,  in  any  way,  points  to- 
wards defendant's  guilt  On  the  other  hand, 
the  state's  own  evidence  tends  to  show  that 
the  defendant  did  not  cause  the  fire.  The 
evidence  shows  that  at  about  3  o'clock  a.  m. 
the  flames  burst  out,  suddenly,  indicating 
the  presence  of  oil  and  therefore  a  quick  fire; 
that  defendant  left  the  pool  hall  at  closing 
time,  in  company  with  some  of  the  state's 
witnesses,  and,  after  an  hour  or  two  of  time, 
all  of  which  is  fully  accounted  for,  the  de- 
fendant entered  the  hotel  at  1  o'clock  a.  m., 
and  did  not  again  leave  the  hotel,  until  he  was 
awakened  by  the  night  clerk  at  3  a.  m.  and 
informed  that  his  pool  room  was  on  fire. 

It  may  be  admitted  that  the  finger  of  sus- 
picion might  point  to  the  defendant,  but, 
as  was  well  said,  in  the  case  of  State  ▼. 
Jones,  106  Mo.  302,  17  S.  W.  366:  "Mere 
suspicion,  however  strong,  will  not  supply 
the  place  of  evidence,  when  life  or  liberty 
is  at  stake."  Furthermore :  "The  rule  in 
criminal  cases  unqualifiedly  is  that  the  bar- 
den  of  proof  nevar  rests  on  the  accused  to 
show  his  Innocence  or  to  disprove  the  facts 
necessary  to  establish  crime  with  whldi  he  is 
charged.  The  defendant's  presence  at  and 
his  participation  in  the  corpus  delicti  are 
affirmative  material  facts  that  the  prosecu- 
tion must  show  to  sustain  a  conviction." 
Wharton's  Criminal  Evidence  (10th  Ed.)  i 
IGOa.  In  discussing  the  weight  to  be  given 
evidence  showing  a  motive,  the  same  learned 
author  says:  "The  presence  or  absence  of 
motive  in  cases  depending  wholly  on  dr- 
eumstantial  evidence  is  not  a  factor  that  de- 
termines either  the  guilt  or  the  Innocence  of 
the  accused.  Proof  of  motive  does  not  es- 
tablish guilt,  nor  want  of  it  establish  inno- 
cence."   Id.,  I  87& 

In  the  case  of  State  v.  Morney,  196  Mo.  43, 


93  S.  W.  1117,  in  discussing  the  sufficiency  of 
circumstantial  evidence  to  sustain  a  convic- 
tion of  arson,  the  court,  speaking  through 
Burgess,  P.  J.,  said:  "It  matters  not  that 
there  was  no  evidence  to  show  that  some 
other  person  than  defendant  committed  the 
crime.  That  there  was  opportunity  for  some 
other  to  do  so  cannot  be  gainsaid.  Taking 
all  the  fkcts  in  evidence,  they  do  not  even 
make  out  a  prima  fade  case  against  the 
defendant  He  was  not  shown  to  have  been 
guilty  of  any  incriminating  act,  and  it  re- 
quires stronger  and  more  cogent  circumstan- 
tial evidence  of  his  guilt  than  was  adduced 
upon  the  trial  ia  order  to  maintain  the  Judg- 
ment  •  •  •  Wheri  a  chain  of  circum- 
stances leads  up  to  and  establishes  a  stata 
of  facts  inconsistent  with  any  theory  other 
than  the  guilt  of  the  accused,  such  evidence 
is  entitled  to  as  much  weight  as  any  other 
kind  of  evidence,  but  the  chain,  as  it  were, 
must  be  unbroken,  and  the  facts  and  cir- 
cumstances disclosed  and  relied  upon  must 
be  Irreconcllabie  with  the  Innocence  of  th« 
accused  in  order  to  Justify  his  conviction. 
In  this  case  there  was  an  entire  absence  of 
one  Important  link  in  the  chain  of  evi- 
dence; that  is,  there  was  no  evidence  that 
the  defendant  was  present  at  the  building  at 
the  time  it  was  fired.  At  most,  the  evidence 
adduced  only  raised  a  euspidon  against  the 
defendant,  and  under  auch  circumstances 
no  conviction  for  crime  should  be  allowed  to 
stand." 

All  the  facts  and  circumstances  shown  by 
the  state's  evidence  could  exist  and  yet  the 
defendant  be  Innocent  of  any  crime.  The 
evidence  as  a  whole  leaves  too  much  room 
for  doabt  and  mistake  and  does  not  possess 
suffldent  proof  of  guilt  to  authorize  the 
state  to  deprive  defendant  of  his  liberty. 

If  upon  another  trial  the  state  is  not  able 
to  produce  additional  evidefice  of  defendant's 
guilt,  the  trial  court  should  direct  an  ac- 
quittal. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

ROY,  O.,  concuTB. 

PBB  OUBIAH.  The  foregoing  opinion  of 
WILLIAMS,  O.,  Is  adopted  as  the  opinion  of 
the  court    All  the  Judges  concur. 


GRIFFITH   V.   WITTEN  et  aL 

(Supreme  Court  of  Missouri,   Division  No.  1. 
Dec  6,  1013.) 

1.  Wills    (i   104*)  — Validitt  — Indefinit« 
Will. 

A  will  whid)  is  80  vague  that  the  court 
cannot  by  reasonable  mies  of  conatmction,  de- 
termine testator's  intent  ir  void. 

[£>].  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  242;   Dec  Dig.  |  104.*] 
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2.  Wnxs  (i  104*)— CoNSTBucTioN— Void  fob 
Unokbtairtt. 

A  will  recited :  "Koowine  and  Bleve  to  Be 
in  my  Bite  mind  knowinf;  the  codition  I  am 
In  to  Bare  trnbel  and  Expence  I  S.  mak«  my 
first  and  tASt  Will  and  Tesament  •  •  ♦  1 
Will  or  Bequeth  to  my  sun  D.  $1000  And  I 
•  •  •  Will  to  or  Bequeth  to  my  Daaghter 
O.  •  •  •  $1000.00  And  I  •  •  •  Will  or 
Bequeth  to  my  sun  Z.  •  •  •  $1000.00  to 
Have  at  my  Death  after  all  Debts  is  paid  and 
funeral  Expenses  is  paid  and  Toom  Stone  is 
Put  to  My  grave  My  household  goods  to  Be 
sold  and  Personal  Prcptv  to  Be  sold  at  Public 
sale  horses  wagon  Bogy  harness  and  some  farm 
Impliments  Plows  and  tools  and  all  grain  on 
hand  and  hay  And  the  farm  In  D.  County 
Missouri  to  Be  Bented  For  the  term  or  2  years 
to  give  time  to  Be  sold  and  the  G.  County 
Land  to  Be  Rented  for  2  years  to  give  Time 
to  Be  Sold  After  the  3  children  gets  their 
shers  and  All  Bxpences  is  Paid  I  *  *  * 
want  or  Will  or  Bequeth  an  Equal  Shar  to 
Each  Grand  Child  Living  who  Names  is,"  as 
stated,  "these  all  to  have  an  Equal  Shear  of 
the  Remaining  Sum  I  apoint  6.  to  Ezicut  this 
Will  this  is  my  Last  Will  and  Testament  of 

5.  Z.  to  have  all  my  cloths  these  children  is 
to  have  their  Shear  as  they  Becom  of  Age  Zach 
to  have  the  pictures,"  etc.  followed  by  provi- 
sions giving  the  Bible  and  other  small  items. 
Held,  that  the  will  was  not  void  for  uncer- 
tainty, but  was  susceptible  of  construction,  and 
contemplated  the  disposition  of  all  of  testator's 
property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  242;    Dec.  Dig.  i  104.*] 

8.  CoNVEKsioN  (1 15*)— DiBEcnoN  IN  Wnx. 

Testator  intended  that  all  of  his  property 
be  sold  except  the  small  individual  bequests, 
and  reduced  to  cash,  and  that  the  remainder, 
after  paying  the  specified  legacies  of  $1,000  to 
each  of  his  three  children,  should  be  equally 
divided  between  the  grandchildren  named, 
though  the  word  "children"  was  once  used  In- 
stead of  "grandchildren." 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Gent  Dig.  H  2S-87,  {»;    Dee.  Dig.  |  15.*] 

4.  Wills  (|  440*)  — CoNsmTrcnoN  — Testa - 

TOB'S  IlTTEKT. 

The  principal  mle  in  oonstrainf  wilb  te 
to  ascertain  testator's  intent  from  the  whole  in- 
strument. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  956;    Dec.  Dig.  |  440.*] 

6.  WlIXSjl  470*)— CONSTBUCnON— CONSTBU- 
IRG  AS  WHOLX. 

Testator's  intention  must  be  ascertained 
from  the  four  comers  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  988 ;    Dec.  Dig.  {  470.*] 

6.  Wills  (J  488*)— Conbtbuctiow- Explain- 
ing Ambiouitixs. 

If  a  wil^  is  so  ambiguous  as  to  make  it 
difficult  to  ascertain  testator's  intent  from  its 
language,  evidence  aliunde  may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
dig.  §S  1024, 1025;  lo:«5-1036 ;  DccDig.  8488.*] 

7.  Wills  (J  449*)— Constbuction— Pbksujip- 

TIONS. 

It  is  presumed  that  testator  intended  to 
dispose  of  his  entire  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  965 ;    Dec.  Dig.  {  449.*] 

8.  CONTXBSION      (I     22*)  —  CORSTBUCTION     OF 

Will— Reconveesion. 

If  testator  clearly  intended  that  all  of  his 
estate  be  converted  into  cash  and  distributed 
under  the  will,  equity  will  consider  the  real 


estate  as  money,  but  It  may  be  x«coBverted  into 
land  at  the  election  of  benefidaries. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  ||  66-72 ;    Dec.  Dig.  {  22.*] 

9.  CONTBBSION  (|§  15,  19*)— Tmi!  of  Convkb- 
BIOR. 

The  equitable  conversion  of  testator's  real- 
ty into  money  continues  until,  by  the  bene- 
ndaiy's  election,  there  has  been  a  reconversion, 
which  may  take  place  at  any  time  before  the 
actual  conversion ;  the  constructive  or  equita- 
ble conversion  taking  place  as  of  the  date  of 
the  will  or  testator's  death,  and  the  actual  con- 
version taking  place  as  of  the  date  of  the  sale 
of  the  realty. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent.  Dig.  \\  28-57,  45-52,  65;  Dec.  Dig.  H 
16,  19.*] 

10.  CONVEBSION  (I  22*)— Rkconvebsion— Ne- 
cessity OF  Election.  . 

While  in  case  of  adult  beneficiaries  there 
must  be  an  election  to  reconvert  the  proceeds 
of  land,  directed  to  be  sold  and  distributed  un- 
der the  will,  into  realty,  a  court  of  cquitj;  may 
make  such  election  for  infant  beneficiaries  if 
the  infant's  best  interest  requires  it 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  K  06-72;   Dec.  Dig.  {  22.*] 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty; Arch.  B.  Davis,  .Judge. 

Action  by  Richard  Griffith,  Executor, 
against  Orpha  Witten,  Laura  L.  Shuler,  and 
others  for  the  construction  of  a  will.  From 
a  Judgment  as  stated,  Laura  L.  Shuler  ap- 
peals.   Affirmed. 

Ridiard  6.  Griffith  the  duly  qualified  exec- 
utor of  the  last  will  and  testament  of  Jack- 
son Shuler,  deceased,  brought  this  action  iu 
the  circuit  court  of  Daviess  county,  to  have 
construed  the  will  of  the  said  Jackson 
Shuler.  The  will  was  dra\Mi  by  the  deceased 
and  Is  not  elegant  either  in  diction  or  spel- 
ling.   It  reads: 

"Will  of  Jackson  Shuler  His  Will. 

"February  the  20  1908  knowing  and  Bleve 
to  Be  in  my  Rite  mind  knowing  the  codition 
I  am  in  to  save  trubel  and  Expence  I  Jack- 
son Shuler  make  by  first  and  Last  Will  and 
Tesament  knowing  myself  to  Be  sound  Mind 
I  Will  or  Bequeth  to  my  sun  Davied  Shuler 
One  Thousand  Dollars  $1000.00  And  I  Jack- 
son Shuler  WUl  to  or  Bequeth  to  my  Daugh- 
ter .Orpha  Witten  One  tbousan  Dollars 
$1000.00  And  I  Jackson  Shuler  Will  or  Be- 
queth to  my  sun  Zacbariab  Shuler  One 
tbousan  Dollars  $1000.00  to  Have  at  my 
Death  after  all  Debts-  is  paid  and  funeral 
Expenses  is  paid  and  Toom  Stone  Is  Put 
to  My  grave  My  household  goods  to  Be  sold 
and  Personal  Propty  to  Be  sold  at  Public 
sale  horses  wagon  Bugy  harness  and  soiuo 
farm  ImpUments  Flows  and  tools  and  all 
grain  on  band  and  hay  And  the  farm  Iu 
Davlss  County  Missouri  to  Be  Rented  For 
the  term  or  2  years  to  give  time  to  Be  sold 
and  the  Grundy  County  Laud  to  Be  Rented 
for  2  years  to  give  Time  to  Be  Sold  After 
the  S  chUdren  gets  tbelr  shers  and  All  £x- 
pences  is  Paid  I  Jackson  Shuler  want  or  WUl 
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or  Beqneth  an  Equal  Sbar  to  Each  Orand 
Child  Living  who  Names  is  I.etha  Witten 
and  Heral  J.  Witten  and  Alford  Witten  and 
Hobert  Sboler  and  William  J.  Shuler  and 
Thelma  Shuler  and  Irean  Shnler  and  Doris 
Shnler  these  all  to  have  an  Equal  Shear  of 
the  Remaining  Sum  I  Apoint  R.  G.  Griffith 
to  Exicut  this  WUl  this  la  my  liast  Will  and 
Testament  of  Jackson  Shnler  Zack  to  have 
all  my  cloths  these  children  is  to  have  their 
Shear  as  they  Becom  of  Age  Zack  to  have 
the  Pictures  and  all  the  Books  and  Bible 
and  the  Little  Bible  Dave  a  Bed  and  Zack  a 
Bed  and  Orpha  a  Bed  and  the  Rest  of  things 
to  be  sold  at  Public  sale  This  I  sign  knowing 
What  I  Sine  and  Am  in  my  Rite  Mind  and 
Last  Will  and  Testament     Jackson  Shuler. 

"Th}s  Will  Directs  that  the  Exicuter  gives 
a  Bond  in  which  case  he  mus  comply  with  the 
Perrisions  of  the  Will  and  Give  the  Bond 
Before  he  is  qualified  to  act  as  Exlcator  Also 
the  Timber  land  to  Be  sold. 

"Jackson  Shnler. 

"Nathan  Davisson. 

"Eugene  Ham." 

The  petition  of  the  plalntUT  aenght  U^t 
from  the  trial  court  upon  the  following  al- 
leged uncertain  and  indefinite  parts  of  the 
will:  "That  said  will  Is  vague,  uncertain  and 
indefinite  in  this:  (1)  As  to  whether  or  not 
the  will  requires  the  land  belonging  to  said 
Jackson  Shuler  at  the  time  of  his  death  to 
be  sold  by  the  executor  after  two  years,  or  at 
any  other  time,  and  the  proceeds  distributed. 
(2)  As  to  whether  or  not  the  granchUdren 
mentioned  in  the  will  are  to  receive  all  of  the 
personal  property  after  the  payment  of  the 
legacies  of  $1,000  each  to  his  three  children 
named  in  the  will.  (3)  As  to  whether  or  not 
it  is  the  intent  of  said  will  to  give  to  said 
grandchildren,  each  the  sum  of  $1,000 
out  of  the  personal  property.  (4)  As  to 
whether  or  not,  the  will  requires  the  sale 
of  all  the  land  by  the  executor  after  two 
years,  and  the  distribntion  of  the  proceeds  of 
sale  among  the  children  and  grandchildren  of 
said  deceased,  in  any  ratio  or  proportion. 
{Si  As  to  whether  or  not  the  grandchildren 
mentioned  In  the  will  participate  to  any  ex- 
tent in  the  real  estate  or  proceeds  thereof, 
owned  by  the  deceased  at  the  time  of  his 
death.  (6)  As  to  whether  or  not  said  grand- 
Children  participated  in  any  part  of  the 
estate  of  said  deceased,  except  personal  prop- 
wty,  and  that  only  after  the  payment  of  the 
legacies  of  $1,000  each  to  Orpha  Witten, 
David  Shnler,  and  Zacharlah  Shuler,  and 
after  payment,  out  of  said  personal  properly, 
for  expenses  of  last  sickness,  tombstone, 
debts,  and  costs  of  administration.  This 
plaintift  further  says  that  a  dispute  has  aris- 
en between  the  heirs  and  legatees  under  said 
will  as  to  the  construction  thereof  in  the  par- 
ticulars above  set  forth,  and  that  a  further 
question  has  been  raised  as  to  the  right  of 
this  executor  to  distribute  and  pay  to  the 
defendant  Laura  U  Shuler,  the  widow  of 


Davis  Shnler,  deceased,  the  share,  if  any,  or 
any  part  thereof,  of  said  David  Shnler  in 
said  estate;  that  the  defendants  are  legatees 
and  beneficiaries  under  said  wiU,  and  are  the 
sole  persons  named  therein  as  such;  that 
they  constitute  all  of  the  children  and  grand- 
children, heirs,  devisees,  and  legatees  of  said 
Jackson  Shuler,  deceased;  that  by  reason  of 
the  vague,  indefinite,  and  uncertain  provi- 
sions of  said  will,  and  of  the  difference  and 
disputes  that  have  arisen  concerning  the 
consideration'  thereon,  this  plalntifC  cannot 
proceed  with  the  administration  of  said  es- 
tate, and  the  distribution  of  the  assets  there- 
of, without  the  construction  of  said  will  and 
the  guidance  and  direction  of  this  court." 

Under  the  evidence  it  appears  that  this 
will  was  duly  probated,  and  the  Inventory  of 
the  estate  shows  personal  property  to  the 
amount  of  $8,000.  Outside  of  this  formal 
proof  the  case  was  submitted  upon  the  will 
and  the  following  admissions:  "It  is  ad- 
mitted that  Jackson  Shuler  died  on  April  6, 
190a  It  is  admitted  that  Richard  C.  Griffith 
is  the  duly  named,  appointed,  qualified,  and 
acting  executor  of  the  wiU  of  Jackson  Shuler, 
deceased.  It  is  agreed  that  at  the  time  of  his 
death  Jackson  Shuler  was  the  owner  of  167 
acres,  more  or  less,  in  Daviess  county,  Mo., 
described  as  follows:  The  E.  Mt  of  the  S.  W. 
\i  of  section  11,  township  SI,  range  26,  and 
the  W.  %  of  the  S.  E.  %  of  section  11,  town- 
ship 61,  range  26;  in  Daviess  county,  Mo., 
aiso  a  strip  10  rods  wide,  commencing  in  the 
southwest  corner  of  the  E.  %  of  the  S.  W.  ^ 
of  sectien  11,  township  61,  range  26,  and  run- 
ning north  far  enough  to  make  7  acres;  in 
all  167  acres,  more  or  less,  in  Daviess  county; 
and  the  following  described  land  in  Grundy 
county.  Mo. :  twenty-four  acres  situated  in 
the  N.  W.  %  of  the  N.  W.  M  of  section  16, 
township  61,  range  25.  Timber  land  in 
Grundy  county,  in  section  8,  township  61, 
range  25,  containing  14.51  acres,  more  or  less. 
It  is  admitted  that  at  the  time  of  his  death, 
Jackson  Shuler  was  possessed  of  personal 
property  ef  the  value  of  between  $7,000  and 
$8,000.  It  is  admitted  that  the  wife  of  Jack- 
son Shuler  was  dead  at  the  time  of  his  death; 
that  he  left  surviving  Mm  three  children, 
Orpha  Witten,  a  daughter,  David  Shuler  and 
Zacharlah  Shuler,  his  two  sons.  It  is  admit- 
ted that  David  Shuler  died  after  the  death  of 
his  father,  and  that  David  Shuler  had  no 
children.  It  is  admitted  that  Orpha  Witten 
was  the  wife  of  Harry  Witten,  and  had  three 
children  only;  that  is  to  say,  Letha  Witten, 
Harold  J.  Witten,  and  Alfred  Witten.  It  is 
admitted  that  Zacharlah  Shuler  had  five 
children  only  ;  that  is  to  say,  Hobart  Shuler, 
William  J.  Shuler,  Thelma  Shuler,  Irene 
Shuler,  and  Doris  M.  Shuler;  and  it  is  fur- 
ther admitted  that  the  name  appearing  to  be 
Orean  or  Irean  in  the  wUl  is  identical  with 
Irene  Shuler,  and  that  thereby  the  testator 
intended  to  name  his  grandchild,  Irene 
Shuler.  It  Is  admitted  that  Jackson  Shuler 
left  surviving  him  no  other  children  or  de- 
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scendants  of  a  deceased  child;  that  the  chil- 
dren of  Orpha  Wlttea  and  Zadiarlali  Shuler, 
aforesaid,  were  and  are  Ms  only  granddill- 
dren.  It  Is  admitted  that  Letba  Wltten, 
Harold  J.  Wltten,  Alfred  Wltten,  Bobart 
Shnler,  WlUlam  J.  Shuler,  Thelma  Shuler, 
Irene  Shuler,  and  Dorla  A.  Shuler  are  all 
minora,  under  legal  age;  that  all  parties, 
plaintiff  and  defendants,  in  this  case  live  in 
Daviess,  Harrison,  and  Grundy  counties.  Mo. 
It  la  admitted  that  David  Shuler  died  with- 
out issue,  leaving  a  will,  by  the  terms  of 
which  all  of  his  property  passes  to  his  wife, 
Laura  L.  Shnler.  It  Is  admitted  that  a  con- 
troversy has  arisen  between  the  legatees  and 
executor  and  between  the  legatees,  as  be- 
tween themselves,  as  to  the  construction  of 
this  will.  It  Is  admitted  that  the  Heral  J. 
Wltten,  as  written  in  the  will  of  Jackson 
Shuler,  means  and  was  intended  for  Harold 
J.  Wltten;  and  It  is  admitted  that  the  name 
Alford  Wltten,  written  In  the  will,  was  In- 
tended for  and  ought  to  be  Alfred  Wltten,  and 
that  the  name  Hobert  Shuler  was  intended 
to  be  and  should  be  Hobart  Shuler.  It  is 
admitted  that  where  the  name  Doris  M. 
Shuler  appears  in  the  will,  it  was  Intended  to 
be  and  ought  to  be  Doris  A.  Shnler.  It  is 
admitted  that  at  the  time  of  making  the  will 
1b  evidence  Jackson  Shuler  was  on  equally 
friendly  terms  with  all  his  children  and 
granddilldren  named  as  beneficiaries  in  said 
wlU." 

By  its  judgment  the  circuit  court  thus  con- 
strued said  will: 

"The  court  finds  that  said  Jackson  Shuler 
intended  by  his  last  will  and  testament  to 
and  that  he  did  bequeath  to  David  Shnler, 
bis  son,  $1,000  and  one  bed ;  that  he  intended 
to  and  did  bequeath  to  Orpha  L.  Wltten,  his 
daughter,  $1,000  and  one  bed;  that  he  in- 
tended to  and  did  bequeath  to  Zachariah 
Shuler  $1,000  and  all  the  clothing  of  said 
Jackson  Shuler  and  his  pictures  and  liis 
books  and  two  Bibles  and  one  bed;  that  all 
the  rest,  residue,  and  remainder  of  his  per- 
sonal property  after  payments  of  debts,  fu- 
neral expenses,  and  a  monument  or  tomb- 
stone for  his  grave  and  the  cost  of  adminis- 
tration and  the  legacies  aforesaid  was  by 
said  Jackson  Shuler  intended  to  be  bequeath- 
ed, and  he  did  by  said  will  bequeath  such 
rest,  residue,  and  remainder  to  his  grand- 
children, Letha  Wltten,  Harold  J.  Wltten, 
Alfred  Wltten,  Hobert  Shuler,  William  J. 
Shuler,  share  and  share  alike,  that  is  to  say, 
one-eighth  to  each. 

"The  court  further  finds  that  the  said  last 
will  and  testament  of  said  Jackson '  Shuler, 
deceased,  does  not  authorize  the  real  estate 
bdonglng  to  him  at  the  time  of  his  death  to 
be  sold  by  the  executor;  that  said  executor 
has  no  power  under  said  will  to  sell  the 
same;  that  said  Jackson  Shuler  intended  by 
his  said  will  and  testament  and  did  thereby 
devise  all  the  real  estate  of  which  he  died 
seised  to  Us  said  grandchildren,  to  wit,  Ijetha 


Wltten,  Harold  J.  Wltten,  Alfred  Wltten,  Ho- 
bert Shuler,  William  J.  Shuler,  Thelma  Shnl- 
er, Irene  Shnler,  and  Doris  M.  Shuler,  share 
and  share  alike,  that  is  to  say,  one-eighth  to 
each  of  them. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  said  last  will  and 
testament  of  said  Jackson  Shuler,  deceased, 
be  and  the  same  is  hereby  construed,  defined, 
and  adjudged  to  be  in  accordance  with  the 
filings  aforesaid;  that  David  Shuler,  son  of 
said  Jackson  Shuler,  take  under  said  will  the 
legacy  therein  provided  of  $1,000  and  one 
bed ;  that  his  daughter  Orpha  L.  Wltten  take 
under  said  will  the  legacy  therein  provided 
for  her  of  $1,000  and  one  bed;  that  his  son 
Zachariah  Shuler  take  under  said  vrlll  the 
legacy  therein  provided  of  $1,000  and  aU  the 
clothing  of  said  Jackson  Shuler  and  his  pic- 
tures and  books  and  two  Bibles  and  one  bed ; 
that  Blchard  G.  Griffith,  executor  of  the  last 
will  and  testament,  is  ordered  and  directed 
by  the  court  to  pay  to  said  David  Shuler,  Or- 
plia  L.  Wltten,  and  Zachariah  Shuler  or  their 
legal  h^rs  or  legal  representatives  the  lega- 
cies aforesaid. 

"It  is  further  ordered  by  the  court  that  the 
debts  of  said  Jackson  Shuler,  If  any,  his 
funeral  expenses,  and  a  monument  or  tomb- 
stone for  his  grave,  and  the  costs  of  admin- 
istration of  his  estate,  shall,  in  addition  to 
the  legacies  aforesaid,  be  paid  and  defrayed 
out  of  the  personal  property  belonging  to 
said  estate,  if  suf^dent,  thereto,  by  said  ex- 
ecutor, and  that  the  rest,  residue,  and  remain- 
der of  said  personal  property  after  having 
paid  the  debts,  funeral  expenses,  for  a  monu- 
ment or  tombstone  for  the  grave  of  said  Jack- 
son Shuler,  and  the  cost  of  administration  of 
his  estate  and  the  legacies  aforesaid,  shall 
by  said  executoi^  be  paid  to  and  distributed 
among  the  grandchildren  of  said  Jackson 
Shuler,  deceased,  to  wit,  Hobart  Shuler,  Wil- 
liam J.  Shuler,  Thelma  Shuler,  Irene  Shuler, 
Doris  M.  Shuler,  Harold  J.  Wltten,  Alfred 
Wltten,  and  Letha  Wltten,  share  and  share 
alike;  that  Is  to  say,  one-eighth  to  each. 
And  it  is  further  ordered  by  the  court  that 
upon  the  expiration  of  two  years  from  the 
date  of  the  death  of  said  Jackson  Shuler  he 
shall  turn  over  all  of  the  real  estate  of  which 
said  Jackson  Shuler  died  seised  to  the  grand- 
children of  said  Jackson  Shuler,  deceased, 
to  wit,  Letha  Wltten,  Harold  J.  Wltten,  Al- 
fred Wltten,  Hobert  Shuler,  William  J.  Shul- 
er, Thelma  Shuler,  Irene  Shuler,  and  Doris 
M.  Shuler,  who  shall  take  said  real  estate 
share  and  share  alike,  that  is  to  say,  one- 
eighth  to  each,  and  it  is  further  ordered  by 
the  court  that  the  cost  of  this  proceeding  be 
taxed  against  and  paid  by  the  estate  of  said 
Jackson  Shuler,  deceased." 

All  of  the  defendants  seem  satisfied  with 
the  judgment  nisi  except  Laura  L.  Shuler, 
the  widow  of  David  Shuler,  who  has  appeal- 
ed. She  filed  a  separate  answer,  but  its 
terms  need  not  be  set  out  further  than  to 
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say  that  It  snfficlaitly  lalses  the  qnestloiiB 
urged  by  her  In  this  court  This  states  the 
•rase. 

John  C.  Leopard  and  Alexander  &  Al^mn- 
der,  all  of  GaJlatln,  for  appellant  A.  G. 
Knight  of  Trenton,  for  respondents  Shuler 
and  others. 

GBAVES,  j:  (after  stating  the  facts  as 
above).  I.  Laura  L.  Shnler,  the  appealing  de- 
fendant, is  the  wife  and  devisee  by  last  will 
of  the  son  David  Shnler,  who  died  after  the 
father,  Jackson  Shuler.  She  contends  (1) 
that  the  purported  will  Is  so  dense,  dark,  and 
vague  as  not  to  be  susceptible  of  construc- 
tion, and  that  by  reason  of  this  fact  It  is  void, 
and  (2)  that  if  susceptible  of  construction. 
It  should  be  so  construed  as  to  leave  Jackson 
Shuler  die  Intestate  as  to  his  real  estate. 
These  are  the  two  principal  contentions  rais- 
ed by  her  answer,  and  upon  that  pleading 
and  the  admitted  facts  she  seeks  our  Judg- 
ment 

[1,2]  If,  as  a  fact,  a  paper  writing  pur- 
porting to  be  the  last  will  and  testament  of 
a  person  is  so  vague,  indefinite,  and  uncer- 
tain that  a  court  cannot  by  reasonable  rules 
of  construction,  determine  the  real  intent  and 
pnriKne  of  the  deceased,  then  such  paper 
writing  should  be  declared  void.  The  legal 
proposition  urged  by  appellant  this  court 
has  and  will  recognize,  but  a  sufficient  answer 
here  is  that  we  think  this  will  susceptible  of 
construction.  It  reveals  the  illiteracy  of 
the  writer,  but  in  it  aU  we  think  there  is  a 
well-defined  purpose  expressed,  and,  more, 
that  such  purpose  contemplated  the  disposi- 
tion of  all  his  property.  We,  therefore,  de- 
cline to  follow  the  lead  of  api)ealing  defend- 
ant to  declare  the  paper  writing  void. 

[S-$]  II.  Now  going  to  the  Instrument  itself, 
what  was  the  intent  of  the  testator?  The 
cardinal  principle  of  will  construction  is  to 
get  the  real  Intent  and  punmses  of  the  testa- 
tor. These  must  be  gathered  from  the  in- 
strument Itself,  if  such  be  possible,  but  in  so 
gathering  the  intent  and  purpose  of  the  tes- 
tator the  whole  Instrument  must  be  consid- 
ered. It  must  in  other  words,  be  Considered 
from  its  four  corners.  Of  course,  ambiguity 
appearing,  if  there  is  trouble  in  getting  at 
the  Intent  from  the  Instrument  itself,  then 
pertinent  matters  aliunde  may  be  considered 
in  determining  the  Intent  These  fixed  rules 
of  construction  cannot  be  again  raised,  and 
citation  of  cases  would  be  but  to  Incumber, 
rather  than  to  elucidate,  an  opinion. 

[7]  Reverting  to  the  instrument  Itself.  It 
is  true  there  Is  not  a  punctuation  mark 
throughout  yet  there  is  a  rather  mixed  use 
of  capital  letters,  which  gives  us  some  idea 
of  the  beginning  and  ending  of  sentences. 
From  the  Instrument  it  is  clear  to  our  minds 
that  the  purpose  of  the  testator  was  to  dis- 
pose of  all  his  property,  both  real  and  per- 
sonal. We  are  further  impressed  with  the 
idea  that  the  testator  had  In  mind  the  sale  of  j 


his  real  estate,  although  there  are  bo  express 
words  directing  the  executor  to  sell.  The 
Instrument  says:  "And  the  farm  in  Davlss 
County  Ifissouri  to  be  Rented  For  the  term 
of  2  years  to  give  time  to  be  sold  and  the 
Grundy  County  Land  to  Be  Bented  for  Z 
years  to  give  Time  to  Be  Sold."  Again  at 
the  close  of  the  will  are  the  words  "the  Tim- 
ber land  to  Be  sold."  The  admitted  facts 
show  that  there  were  farm  lands  in  both 
Grundy  and  Daviess  counties,  and  that  there 
was  also  a  small  tract  of  timber  land.  Tak- 
ing these  expressions  in  the  will  as  indicative 
of  a  purpose.  It  appears  to  us  that  the  idea 
of  the  testator  was  to  reduce  all  his  belong- 
ings, except  the  small  individual  bequests,  to 
cash,  and  then,  after  paying  the  specified 
legacies  of  $1,000  to  each  of  his  three  chil- 
dren, and  the  expenses  of  the  administration, 
debts,  and  tombstone  cost  the  residue  should 
be  equally  divided  between  the  eight  grand- 
children named,  such  grandchildren  to  have 
their  respective  shares  as  they  reached  their 
maturity.  It  is  true  that  he  used  the  word 
"children"  in  one  place,  where  he  should  have 
said  grandchildren,  but  the  ei^tlre  contest 
shows  that  he  was  speaking  of  grandchildren. 
Not  only  does  the  context  so  speak,  but  ali- 
unde it  appears  that  there  were  none  of  his 
own  children  under  age,  and  he  must  have 
used  the  word  "children"  for  grandchildren, 
having  reference  by  the  use  of  such  words 
solely  to  the  ages  of  the  beneficiaries,  rather 
than  the  exact  relationship  to  him.  If,  as 
we  think,  the  purpose  of  the  testator  was  to 
dispose  of  his  entire  estate,  then  does  the 
Judgment  nisi  sufildently  effectuate  that  pur- 
pose, and  along  the  lines  of  distribution  above 
indicated?  We  think  so.  That  testator  had 
in  view  the  disposition  of  his  whole  estate  is 
evident  from  his  expressed  idea  that  there 
should  be  a  sale  of  it  at  the  end  of  the  two 
years  of  rental  period.  If  he  contemplated 
the  sale  of  his  lands  and  personal  property, 
and  thus  the  reduction  of  his  entire  estate  to 
cash,  it  then  becomes  evident  that  he  only- 
desired  his  own  children  to  have  the  sum  ot 
$1,000  each  out  of  his  estate,  leaving  the  resi- 
due of  the  entire  estate  to  be  divided  among 
his  eight  grandchildren.  We  cannot  agree 
with  counsel  for  appellant  when  they  saj 
that  there  is  nothing  upon  the  face  of  this 
will  to  Indicate  the  Intent  of  the  testator  to 
dispose  of  his  entire  estate.  Why  talk  about 
selling  the  land  at  all,  if  there  was  no  pur- 
pose to  dispose  of  the  land  by  the  will?  We 
are  not  even  driven  to  the  principle  which  usu- 
ally accompanies  wills ;  1.  e.,  that  It  is  presum- 
ed in  the  construction  of  wills  that  the  testa- 
tor intended  to  dispose  of  his  entire  estate.  Te- 
brow  V.  Dougherty,  205  Mo.  loc.  dt  321,  103 
S.  W.  985,  and  cases  cited  therein.  In  the 
instrument  before  us,  awkwardly  drawn  as  it 
is,  we  have  clearly  expressed  ideas  of  dis- 
posing of  the  entire  estate,  and  for  the  pur- 
pose of  the  entire  estate,  and  for  the  purpose, 
as  expressed  In  the  will,  "to  save  trubel  and 
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Expenoe.*'  The  spelUng  and  capitalization 
may  be  tad,  but  tbe  Ideas  are  good. 

[»]  III.  The  trial  court  held  that  there  was 
no  power  in  the  executor  to  sell  real  estate. 
There  is  no  express  power  given,  although  the 
intent  of  the  testator  is  clear.  In  such  case 
was  the  trial  court  right  in  decreeing  the 
real  estate  to  belong  tn  the  grandchildren? 
We  are  Inclined  to  tbe  view  that  this  part  of 
the  decree  can  l>e  npheld  npon  the  doctrine 
of  equitable  conversion.  In  other  words,  if 
it  is  clear  tliat  the  testator  intended  that 
all  liis  estate  be  converted  into  cash  and  then 
distributed  under  the  will,  then  in  equity  the 
real  estate  will  be  considered  as  cash  for  the 
purpose  of  the  will,  and  reconverted  into  land 
at  the  option  or  election  of  the  beneficiaries. 
NaU  V.  NaU,  243  Mo.  loc.  cit  256,  257,  147 
S.  W.  1006. 

In  Harris  ▼.  Ingalls,  74  N.  H.  842,  68  AtL 
loc.  cit.  36,  it  is  said:  "If  he  understood 
his  order  to  the  executors  impliedly  imposed 
upon  them  the  duty  of  converting  his  real 
estate  into  money  as  a  st^  necessarily  to  be 
taken  in  dividing  the  property  into  four  equal 
parts,  the  order  with  the  implied  power  of 
sale  operated  in  equity  to  convert  the  prop- 
erty from  realty  to  personalty  (Perkins  v. 
Coughlan,  148  Mass.  30,  18  N.  E.  600;  SaUs- 
bnry  v.  Slade,  160  N.  Y.  278,  288,  64  N.  HL 
741,  and  authorities  cited;  Penfleld  t.  Tower, 
1  N.  D.  216,  46  N.  W.  413),  and  the  use  of 
the  word  'bequeath'  was  technically  correct" 
And  in  tbe  same  case,  at  page  343  of  74  N. 
H.,  at  page  37  of  68  Atl.,  it  Is  further  said: 
"Upon  all  the  facts  now  presented,  it  appears 
reasonably  clear  that  the  testator  intended, 
by  the  provisions  of  the  will,  to  Impose  upod 
the  executors  the  duty  of  converting  the 
residue  of  the  property,  real,  personal,  and 
mixed,  into  money  as  a  necessary  incident  of 
its  division  into  four  equal  parts,  and  the 
duty  of  distributing  the  parts  among  the  leg- 
atees as  set  forth  in  the  residuary  clause  of 
the  will;  and  the  plalntiifs  are  so  advised. 
As  was  said  in  the  former  opinion,  if  the 
legatees  aU  prefer  to  take  the  real  estate  and 
hold  it  in  common,  and  so  elect,  the  executors 
will  not  violate  their  duty  by  allowing  the 
legatees  to  so  take  the  property.  Indeed,  If 
the  legatees  are  all  sui  juris,  it  would  seem 
that  they  have  the  right  to  elect  to  reconvert 
the  property  to  real  estate.  Sears  v.  Choate, 
146  Mass.  395, 15  N.  E.  786, 4  Am.  St  Rep.  320; 
Greenland  v.  Waddell,  116  N.  Y.  234,  22  N.  B. 
307,  16  Am.  St  Rep.  400;  Mellen  v.  Mellen, 
189  N.  Y.  210,  34  N.  a  «26;  Huber  v.  Donog- 
hne,  49  N.  J.  Eq.  126,  28  Atl.  495;  Lash  v. 
Lash,  209  111.  596,  70  N.  B.  1040;  Boland  v. 
Tlemay,  118  Iowa,  60,  01  N.~  W.  836;  Bank 
ol  Dklah  T.  Rice,  143  Cal.  265,  76  Pac.  1020, 
101  Am.  St  Rep.  118;  Craig  v.  LesUe,  8 
Wheat  563,  4  L.  BO.  400;  Pom.  Eq.  Jnr. 
par.  1176;  1  Sto.  Bq.  Jur.  par.  798."  This 
Harris  Case  in  some  respects  is  very  much 
like  the  case  at  bar.  In  the  case  at  bar  there 
is  a  direction  to  pay  each  of  ttie  Children 
$1,000,  but  these  bequests  are  not  restricted 


to  the  sale  of  the  personal  property.  Under 
this  will,  had  the  personal  property  proven 
InsoflScient  there  can  be  no  question  that 
such  legacies  could  have  been  paid  out  of 
the  real  estate,  and  this  is  an  additional  dr- 
cnmstance  tending  to  show  an  intent  on  the 
part  of  the  testator  to  have  his  real  estate 
sold,  but  only  a  slight  circumstance  when  we 
go  to  the  proof  aliunde  as  to  the  value  of 
the  personal  estate.  But  going  Imck  to  the 
doctrine  of  "equitable  conversion"  and  "re- 
conversion by  election"  it  is  sufficient  to  say 
that  the  facta  of  this  case  bring  the  decree 
of  the  chancellor  below  wen  within  the  limits 
of  the  rule  as  to  "equitable  conversion"  and 
"reconversion  by  election"  as  discussed  and 
held  in  Nail  v.  NaU,  supra.  If,  as  we  bold, 
the  will  contemplated  the  sale  of  the  real 
estate,  then  there  was  a  conversion  in  equity 
of  tbe  land  into  money  at  the  death  of  the 
testator. 

In  the  case  of  Chick  v.  Ives,  2  Neb.  (Unof .) 
888,  90  N.  W.  loc.  cit  754,  it  Is  said:  "It 
seems  clear  that  the  will,  by  a  fair  construc- 
tion of  its  terms,  and  every  Implication, 
worked  an  equitable  conversion  of  the  real 
estate  of  the  testator  into  mon^.  Clark  v. 
Clark  [46  S.  O.  230]  24  S.  B.  202,  67  Am. 
St  Rep.  676;  Farmer  v.  Spell,  11  Rich.  Eq. 
[S.  C]  641;  Moore  v.  Davidson,  22  S.  C.  94; 
Jaudon  ▼.  Dnoker,  27  S.  C.  295,  3  S.  B.  465 ; 
Penfleld  v.  Tower  (1  N.  D.  216]  46  N.  W.  413; 
Dodge  V.  WilUams,  46  Wis.  70,  1  N.  W.  92, 
50  N.  W.  1103;  Chandler's  Appeal,  34  Wis. 
506;  Dodge  v.  Pond,  23  N.  Y.  69;  Craig  v. 
Leslie,  3  Wheat  663,  4  L.  Ed.  460;  Bank 
V.  Paulsen,  67  Neb.  717,  78  N.  W.  303;  1 
Pom.  Eq.  Jur.  p.  413.  The  learned  judge  of 
the  district  court  was  therefore  mistaken  in 
his  construction  of  the  will,  and  his  view  of 
the  law  to  be  applied  to  its  provisions.  We, 
therefore,  hold  that  under  the  wUl  in  question 
there  was  an  equitable  conversion  of  the 
testator's  real  estate  into  money  at  the  time 
of  his  death."  The  will  under  construction 
in  this  case,  like  the  case  at  bar,  contained 
no  express  power  or  direction  to  sell,  but 
left  the  Intent  to  be  gathered  from  the  con- 
text It  will  be  observed  the  court  held  the 
equitable  conversion  to  have  been  of  the  date 
of  the  testator's  death. 

In  Becker  v.  Chester,  115  Wis.  116,  91  N. 
W.  loc.  dt  96,  the  Wisconsin  court  thus  puts 
it:  "The  general  principles  to  be  satisfled  in 
determining  whether  equitable  conversion  of 
personal  property  into  realty  or  realty  into 
personalty  was  wrong  in  any  given  case  arc 
too  well  understood  to  call  for  any  extensive 
discussion  of  them.  Equity  deems  that  done 
which  ought  to  be  done.  Therefore,  if  a  tes- 
tator, in  a  valid  testamentary  way,  unmis- 
takably directs,  expressly  or  by  unmistakable 
implication  that  his  real  estate  shall  be  treat- 
ed in  the  administration  of  his  estate  as  per- 
sonalty, equity  will  deem  that  purpose  im- 
pressed upon  the  property  immediately  upon 
the  taking  effect  of  the  will,  and  rules  re- 
garding personal  property  will  govern."    To 
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like  effect  are  Lash  r.  Lesb,  200  ni.  SOS, 
70  N.  E.  1040,  and  Starr  v.  WUloughby,  218 
lU.  486,  75  N.  E.  1020,  2  L.  R.  A.  (N.  S.)  623. 

[I]  The  "equitable  conversion"  of  tbe  real 
estate  Into  money  continues  until  such  time 
as  there  Is  an  actual  conversion,  or  until  by 
election  there  has  been  a  "reconversion.'' 
This  reconversion  may  take  place  at  any  time 
prior  to  the  actual  conversion.  The  construc- 
tive conversion  or  "equitable  conversion"  Is 
as  of  date  of  the  will  or  death  of  testator; 
the  actual  conversion  is  as  of  the  date  of  the 
sale  of  the  real  estate.  Nail  r.  Nail,  supra, 
and  cases  therein  reviewed. 

[10]  As  stated  in  the  Nail  Case  the  recon- 
version may  take  place  at  any  time  during 
the  period  of  constructive  conversion,  and 
prior  to  actual  conversion.  In  the  case  of 
adults  thwe  must  be  an  election,  but  this 
election  may  come  at  any  time  before  actual 
conversion.  In  the  case  of  Infants,  as  here, 
the  court  of  equity  may  make  the  election 
for  them,  if  the  necessities  of  the  case  so 
require  it,  and  the  Interest  of  the  minors 
would  thereby  be  best  subserved.  In  the 
Instant  case  the  real  beneficiaries  are  the 
eight  minora  Under  the  will  and  the  show- 
ing made  in  this  case,  they  would  be  entitled 
to  all  the  proceeds  of  this  land.  If  It  were 
sold.  Under  such  facts  the  trial  court  had 
the  power  to  elect  for  them  to  reconvert  the 
property  into  land  and  decree  that  they  so 
hold  it.  Upon  this  theory  of  the  law  the 
judgment  nisi  is  correct 

Let  the  Judgment  be  affirmed.    All  concur. 


FITZPATRIOE  v.  GARYBR  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.   6,   1013.) 

1.  Ejsctmknt  Hi  16,  18*)— Right  or  Acnon 
— Pbiob  Possession  and  Oubtkb. 

Under  Bev.  St.  190B,  {  2382,  providing  that 
ejectment  may  be  maintained  by  a  plaintiff  le- 
gally entitled  to  possession,  and  section  2385, 
providing  that  such  action  shall  be  brought 
against  the  person  in  jpossession  of  the  premises 
claimed,  prior  possession  by  plaintiff  and  ouster 
by  defendant  are  not  prerequisites  to  the  right 
to  maintain  ejectment. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  30-41,  65-73;    Dec.  Dig.  f{  16, 

ia»] 

2.  Bjictmbnt  ({f  65,  66*)— PBTmow— SiTiTi- 
ciBMCT— '  'Withhold." 

In  view  of  Rev.  St.  1000,  {  2388,  reqolring 
that  ejectment  shall  be  conducted  as  other  civ- 
il actions,  except  as  otherwise  provided,  and 
section  1704,  requiring  the  petition  in  civil  ac- 
tions to  contain  a  plain  and  concise  statement 
of  tbe  facts  relied  on.  and  under  section  2387, 
providing  that  it  shall  be  sufficient  for  the  peti- 
tion in  ejectment  to  aver  that  on  a  stated  day 
plaintiff  was  entitled  to  possession  and  that 
defendant  afterwards  on  a  stated  day  entered 
into  such  premises  and  unlawfully  withholds 
possession  of  same  from  plaintiff,  a  petition, 
stating  tliat  plaintiff  on  a  certain  day  was  the 
owner  of  the  premises  and  entitled  to  posses- 
sion of  the  same,  and,  being  so  entitled,  defend- 
ant afterwards  on  a  stated  day  unlawfully  with- 
holds from  plaintiff  tbe  possession,  was  not  in- 


sufficient as  against  an  objection  that  it  failed 
to  state  that  on  the  very  day  the  suit  was  &led 
plaintiff  was  entitled  to  possession,  and  defend- 
ants were  then  nnlawlnlly  withholding  said 
possession  from  plaintiff;  the  word  ^Vitb- 
nolds,"  as  used  in  the  petition  implying  that 
defendant  is  retaining  in  his  own  possession 
that  which  plaintiff  claims. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  H  166-174,  176-170;  Dec.  Dig.  H 
66,  66.» 

For  other  definitions,  see  Words  and  Phtaaes, 
VOL  8,  p.  7407.] 

8.  Affsai.  and  Ebbob  (|  108*)— OBraonoir  to 

Dkfbotivk  Pi.EADiNa— Waivbb. 

Under  Rev.  St  1000,  |  2110.  ds.  8,  9,  14. 
providing  that  a  Jadgment  shall  not  be  re- 
versed on  aocoost  of  want  of  anv  allegations 
in  the  petition  for  omission  of  which  a  demur- 
rer could  liave  been  sustained,  or  for  want  of 
any  allegation  without  proving  which  the  triers 
ought  not  to  liave  been  given  the  verdict;  or 
for  any  other  default  of  the  parties  by  which 
neither  party  is  prejudiced,  where  an  objection 
that  the  petition  in  ejectment  defectively  al- 
leged that  defendant  was  retaining  possemon, 
was  not  called  to  the  court's  attention  by  de- 
murrer or  by  objection  to  the  entey  of  jadg- 
ment so  that  the  defect  could  be  remedied  by 
amendment  defendants  could  not  present  sacn 
objection  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1226-1238.  1240;  Dec. 
Dig.  i  103.*]  ^^ 

Appeal  from  Circuit  Court,  livingston 
County;  Arch.  B.  Davis,  Judge; 

Action  by  William  A.  Fltzpatric^  against 
William  I*  Oarver  and  another.  From  judg- 
ment for  plaintiff,  defendant  Catherine  H. 
Garver  appeals.     Affirmed. 

This  suit  was  b^^n  in  the  drcnit  court 
for  Livingston  county  by  the  filing,  on  llarcb 
13,  1000,  of  the  petition,  which,  omitting  the 
signature,  is  as  follows:  "Plaintiff  states 
tliat  on  the  26th  day  of  January,  1000,  he 
was  the  owner  of  and  entitled  to  the  posses- 
sion of  that  part  of  block  8  of  tbe  original 
(Orln  Garvin's)  survey  of  the  dty  of  CliUli- 
cothe,  Mo.,  banning  62  feet  west  of  the 
southeast  comer  of  said  block,  thence  west 
63  feet  to  the  property  of  Carrie  Shirley; 
thence  north  141  feet;  thence  east  62  feet; 
thence  south  141  feet  to  the  place  of  be- 
ginning, being  the  north  side  of  Cooi>er  street 
— and  being  so  entitled  to  tbe  possession 
thereof,  tbe  defendants  afterwards,  on  the 
27th  day  of  January,  1000,  unlawfully  with- 
holds from  plaintiff  the  possession  of  said 
premises  to  his  damage,  in  the  sum  of  |50. 
Plaintiff  states  that  the  monthly  rents  of 
said  premises  Is  $16.66%  per  month.  Where- 
fore, he  prays  judgment  for  the  possession 
of  said  premises  above  described,  and  for 
$50  damage,  and  for  the  monthly  rents  from 
the  27th  day  of  January,  1000,  to  the  date 
that  possession  Is  given  to  him,  and  for  his 
costs  in  this  behalf  expended."  The  defend- 
ant Catherine  H.  Garver  alone  filed  answer, 
which  was  a  general  denlaL  The  case  went 
to  trial,  and  upon  the  pleadings  and  evi- 
dence judgment  for  plaintiff  and  against 
both  defendants  was  entered,   from   which 


•For  oth«r  eases  see  same  topic  and  seetloa  NUlf  BBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexw 


Digitized  by 


Google 


Mo.) 


FITZPATRICK  t.  OABVEB 


715 


tills  appeal  Is  taken  by  Catherine  H.  Gar- 
ver.  Tbe  record  proper  alone  Is  brought 
here  for  review  npon  the  sufficiency  of  tbe 
petition  to  sustain  the  Judgment  It  will  be 
noted  that  In  the  description  of  the  land 
In  the  petition  the  second  call  for  distance 
Is  63  feet,  which  makes  a  patent  discrepan- 
cy. This  Is  corrected  to  62  feet  In  the  Judg- 
ment. This  Is  not  mentioned  In  the  briefs, 
but  seems  to  have  been  a  printer's  error, 
and  will  be  disregarded. 

Lewis  A.  Chapman,  of  ChiUicotbe,  for  ap- 
pellant Karl  Hlrsh  and  Scott  J.  Miller, 
both  of  Chlllloothe,  for  respondent 

BROWN,  O.  (after  stating  the  facts  as 
above).  [1,  2]  The  appellant  insists  that  the 
petition  is  fatally  defective,  and  wholly  In- 
sufBdent  to  support  the  Judgment  because  It 
falls  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  She  bases  this  contention 
on  the  fact  that  it  does  not  state  that  upon 
tbe  very  day  it  was  filed  in  the  office  of 
the  clerk  of  the  circuit  court  plalntUf  was 
entitled  to  the  possession  of  the  .land  sued 
for,  and  that  the  defendants  were  then  un- 
lawfully withholding  its  possession  from  him; 
and  that  it  falls  to  lay  any  ouster.  Her 
brief  gives  us  so  little  light  upon  the  process 
of  reasoning  by  which  she  arrives  at  this 
conclusion  that  it  will,  perhaps,  be  the  most 
satisfactory  way  of  dealing  with  the  ques- 
tion to  Inquire  generally  what  the  statutes 
prescribe  in  a  pleading  of  this  character. 
Our  action  of  ejectment  being  a  statutory 
one,  we  should  expect  the  act  that  created  it 
to  be  the  repository  of  all  that  is  special  and 
peculiar  in  Its  procedure.  It  (R.  S.  1909, 
I  2382)  declares  that  the  action  may  be 
maintained  in  all  cases  In  which  the  plain- 
tiff is  legally  entitled  to  the  possession  of 
the  premises.  Section  2385  provides  that  it 
shall  be  prosecuted  in  the  real  names  of  the 
parties  thereto,  and  shall  be  brought  against 
the  person  In  possession  of  the  premises 
claimed.  These  two  sections  abolish  the  Ac- 
tion by  which  an  ouster  or  ejectment  was 
an  absolute  prerequisite  of  the  action.  It 
Is  no  longer  necessary  to  allege  that  the 
mythical  Mr.  Doe  entered  upon  tbe  prem- 
ises, where  be  was  met  by  the  ubiquitous 
Mr.  Roe  and  politely  ejected.  The  plaintiff 
became  the  living  party  entitled  to  possess 
the  land,  and  the  defendant  the  person  who 
was  there  at  the  time  and  withheld  the  pos- 
session from  him.  The  pleadings  and  pro- 
ceedings were  required  (section  2388)  to  be 
conducted  as  In  other  dvll  actions,  except 
where  in  that  article  otherwise  prescribed. 
In  other  dvll  actions  the  Code  requires  of 
the  petition  "a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action, 
without  unnecessary  repetition."  Section 
1794.  The  statute  does  not  require  that  the 
plaintiff,  In  order  to  maintain  this  action, 
should  ever  have  been  In  iwssesslon  of  the 
premises,  any  more  than  It  requires  that 
be  should  have  been  ousted  by  the  defendant 


It  is  enough  that  the  plaintiff  have  the  right 
to  the  possession  at  the  time  of  bringing 
his  action,  and  enough  that  the  right  of  pos- 
session of  the  defendant,  if  he  ever  had  one, 
has  expired.  As  for  the  evidence,  It  is  suf- 
ficient for  the  plaintiff  to  show  the  same  two 
facts;  tliat  is  to  say,  that  the  defendant  is 
In  possession  when  the  suit  is  brought  and 
that  the  right,  as  against  hUn,  to  the  pos- 
session is  in  the  plaintiff.    Section  2389. 

The  only  statutory  provision  si>eclally  ap- 
plicable to  such  pleading  is  section  2387.  It 
provides  that  "It  shall  be  suffident  for  the 
plaintifl  to  aver  In  tbe  petition  that  on  soma 
day  therein  to  be  spedfled,  he  was  entitled 
to  the  possession  of  the  premises,  describing 
them,  and  being  so  entitled  to  the  possession 
thereof,  that  tbe  defendant  afterward,  on 
some  day  to  be  stated,  entered  into  sudi 
premises  and  unlawfully  withholds  from  the 
plaintiff  the  possession  thereof."  This  sec- 
tion purports  to  give  no  hard  and  fast  rale. 
It  simply  states  the  averments  required  to 
meet  every  case  that  can  arise  under  the 
statute,  as  section  2389  states  the  proof 
which  will,  in  every  case,  authorize  a  re- 
covery. There  is  nothing  In  its  language 
that  implies  that  an  entry  upon  plaintiff's 
possession  shall  be  alleged  where  there  has 
been  no  such  entry,  as  in  cases  where  the 
defendant  is  holding  over  after  the  expira- 
tion of  his  possessory  right  and  the  accrual 
of  that  of  the  plaintiff.  Judging  this  peti- 
tion by  that  rule,  we  find  that  it  states  plain- 
ly that  the  plaintiff  was,  upon  a  day  sped- 
fied,  entitled  to  the  possession  of  the  prem- 
ises, and  that  being  so  entitled,  the  defend- 
ant afterward  unlawfully  withholds  from 
plaintiff  the  possession.  While  it  might  pos- 
sibly have  been  more  elegantly  framed,  It 
seems  to  be  a  careful  attempt  to  state  that 
the  defendant  was  withholding  the  posses- 
sion of  the  premises  from  plaintiff,  and  It 
speaks  as  of  the  very  date  of  its  filing  in  the 
present  tense.  The  word  "Withholds"  im- 
plies, in  the  connection  in  which  it  is  used, 
that  the  defendant  Is  retaining  in  his  own 
possession  that  which  the  plaintiff  claims. 

[S]  The  same  question  was  before  this 
court  In  Alexander  v.  Campl>ell,  74  Mo.  142. 
The  petition  there  questioned  was,  so  far  as 
we  can  see,  framed  on  the  same  plan  as  the 
one  now  under  consideration,  except  that  the 
words  "being  in  possession  of  said  prem- 
ises" preceded  the  charge  of  unlawful  with- 
holding. The  present  possession  of  the  de- 
fendant is,  In  our  opinion,  as  certainly  ex- 
pressed in  tills  case  by  the  use  of  the  word 
"withholds,"  as  by  the  words  we  have  quoted 
from  the  Alexander  petition.  This  pleading 
does  not  need  tbe  aid  of  any  of  our  statutes 
relating  to  Jeofails  and  amendments  to  sus- 
tain the  Judgment;  but  should  it  lack  that 
certainty  of  statement  which  might  be  rea- 
sonably required  to  sustain  It  against  a  time- 
ly demurrer,  it  implies  all  the  statutory  req- 
uisites, and  such  uncertainty  would  be  ren- 
dered harmless   by   tbe  provisions   of   the 
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elghtb,  nlntb,  and  fourteenth  danaes  of  sec- 
Uon  2119,  ReTlsed  Statutes  1909;  for  so 
shadow7  an  objection  ought  to  be  called  to 
the  attention  of  the  court  in  time  to  pre- 
vent the  labor  and  expense  of  a  fruitless 
trial.  If  this  was  not  done  by  demurrer  and 
the  evidence  authorized  a  Judgment,  there 
was  again  an  opportunity  to  interpose  the 
same  objection  against  its  entry,  when  the 
defective  statement  could  stlU  be  remedied  by 
amendment  Should  this  opportunity  be 
passed,  and  the  Judgment  be  entered,  nei- 
ther party  to  the  oversight  conld  complain 
of  prejudice  because  a  matter  so  clearly  im- 
plied had  not  been  emphasized  by  amendment 
so  as  to  conform  to  his  highly  specialized 
views. 
The  Judgment  Is  affirmed. 

BLAIR,   a,   concors. 

PER  CURIAM.  The  foregoing  opinion  by 
BROWN,  C,  Is  adopted  as  the  opinion  of  the 
court    All  conctir. 


SCHROBDER  v.  TURPIN. 

(Supreme  Court  of  Missouri,  Division  No.  L 

Dec.  6,  1913.) 

1.  Deeds  (S  38*)— Validitt— Dksceiption. 

Where  a  deed  did  not  describe  the  land  so 
that  it  was  possible  to  identify  it,  it  was  abso- 
lutely void. 

lEH.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  65-79;    Dec.  Dig.  f  38.*] 

2.  EXCEANQX  OF  Pbopebtt  (g  5*)— Rescissioit 
— Failtikb  to  Perfobu. 

Where,  in  the  deliver;  of  conveyances  to 
complete  an  agreement  for  an  exchange  of 
property,  defendant's  deed  to  plaintiff  was  abso- 
lutely void  and  conveyed  nothing,  so  that  de- 
fendant actually  received  all  plaintiff  agreed  to 
convey  to  him,  to  wit,  160  acres  of  Ituid  and 
eight  city  lots,  and  all  plaintiff  received  was 
$100  in  cash,  plaintiff  was  entitled  to  rescind. 
[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  {{  5,  6,  8-10;  Dec.  Dig. 
S  5.»] 

3.  ExcHANQK  OF  Pbopebtt  ({  3*)— Rescission 

— INADEQTTACT  OF  CONSIDEBATIOR. 

Where,  by  reason  of  a  failure  of  title  to 
land  which  defendant  agreed  to  convey  to  plain- 
tiff in  exchange,  and  by  the  failure  of  defend- 
ant's deed  to  convey  any  property  to  plaintiff, 
defendant  received  160  acres  of  land  and  eight 
city  lots  for  $100  in  cash,  the  inadequacy  of  the 
consideration  was  so  shocking  as  to  entitle 
plaintiff  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  f{  3,  7;  Dec.  Dig.  i  3.»] 

4.  Exchange  of  Pbopebtt  (i  3*)— Rescission 
— Attempt  to  Convet. 

Where  defendant's  deed  to  plaintiff,  pur- 
porting to  convey  certain  land  pursuant  to  an 
exchange  of  property,  in  fact  conveyed  noth- 
ing, plaintiff's  attempt  to  convey  the  land  to  a 
third  person  did  not  estop  him  to  assert  his  right 
to  rescind. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {{  3,  7;  Dec.  Dig.  f  3.«] 

5.  ExcHANOK  OF  Pbopebtt  ({  8*)  —  Rescis- 
sion. 

Plaintiff  contracted  to  exchange  160  acres 
of  land  and  some  dty  lots  with  defendant  for 


a  tract  of  land  in  Kentucky,  certain  oil  stock, 
and  $100.  Defendant's  deed  did  not  convey  any 
land  in  Kentucky  or  elsewhere,  and  the  oil  stock 
was  worthless.  It  appeared  that  the  real  prop- 
erly conveyed  by  plaintiff  was  worth  $2,000, 
and  the  dty  lots  $240.  Beld  that  where,  in  a 
suit  for  rescissioi^  defendant  was  permitted  to 
retain  the  lota,  plaintiff  was  not  barred  from 
relief  as  to  the  other  land  because  he  failed  to 
tender  the  cash  received  and  the  oil  stock. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {{  14-18;   Dec.  Dig.  f  8.»] 

6.  Acknowi£douxnt    (i    4*)  — Necessitt— • 
Deeds. 

An  unacknowledged  deed  is  valid  and  suf- 
ficient to  convey  the  title  as  between  the  parties. 
[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  {{  7-21 ;  Dec.  Dig.  {  4.*] 

7.  P1.EADIN0    (I    369»)— Petition— Counts— 
DuTT  to  Elect. 

Where  the  same  cause  of  action  was  set  out 
in  separate  counts  to  meet  possible  variations 
In  the  pioo^  plaintiff  was  not  required  to  elect 
on  which  he  would  proceed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  1199-1209;  Dec.  Dig.  i  3e9.»] 

8.  Eqtjitt  ({  65*)—MAxnjs— Unclean  Hands. 

Where,  in  negotiations  leading  up  to  an 
exchange  of  real  property,  plaintiff  placed  large 
values  on  the  property  he  was  to  exchange,  but 
defendant  was  not  misled  thereby,  and  defend- 

tnt  acquired  nearly  $2,600  worth  of  land  for 
100,  plaintiff  was  not  chargeable  with  unclean 
hands  so  as  to  preclude  relief  in  equity  because 
of  his  valuation  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  St  18&-187 ;  Dec  Dig.  i  65.*] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty;  W.  N.  Evans,  Judge. 

Action  by  William  O.  Schroeder,  revived 
after  his  death  in  the  name  of  Anna  Ken- 
dall, against  Aurelius  O.  Tnrpln.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

J.  N.  Burroughs,  of  Westplains,  for  appel- 
lant O.  Ii.  Haydon,  of  Westplains,  and  W. 
P.  Campbell,  of  Wichita,  Kan.,  for  respond- 
ent 

BLAIR,  O.  Since  the  appeal  was  taken 
the  original  plaintiff  has  died  and  the  cause 
has  been  revived  in  the  name  of  Anna  Ken- 
dall, his  sole  heir  at  law. 

This  is  a  suit  to  cancel  deeds  whereby 
plaintiff  had  conveyed  to  defendant  140  acres 
of  land  in  Howell  county. 

The  negotiations  which  resulted  in  the  ex- 
ecution of  the  deeds  sought  to  be  canceled  be- 
gan with  the  acquaintance  of  the  parties 
liereto,  and  both  had  their  origin  upon  the  oc- 
casion of  plaintiff's  first  visit  to  a  place  in  Chi- 
cago frequented  by  persons  known  as  "trad- 
ers," the  vocation  of  most,  If  not  all,  of  whom 
seems  to  have  been  the  dealing  in  stocks, 
bonds,  mortgages,  deeds,  etc.,  mainly  in  what 
defendant  terms  "unslght  unseen  trades."  It 
is  fairly  inferable  from  the  record  that  this 
phrase  possessed,  among  these  traders,  a 
meaning  not  greatly  different  from  that  whicb 
it  has  among  schoolboys,  i.  e.,  each  high  cob- 
tracting  party  seeks  to  offer  something  so  val- 
ueleas  that  he  cannot  lose,  however  worthless 
the  thing  he  receives  may  be.   There  was  this 
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difference,  however;  among  scboolboys  the 
rale  "whole  blade  or  no  trade"  sometimes 
prevails ;  among  the  "traders,"  above  men- 
tioned, however,  we  find  no  evidence  of  any 
corresponding  restriction  npon  their  free- 
dom of  contract 

There  is  no  evidence  plaintiff  was  advised 
of  the  custom  prevailing  in  this  busy  mart  of 
trade  in  which  he  was,  at  the  age  of  79  years, 
introduced  to  defendant  by  one,  Low,  who 
was  a  "trader,"  and  whose  assets  consisted 
of  a  valise  filled  with  mining  stock,  ancient 
railroad  bonds,  etc.,  and  a  willingness  to 
trade  for  anything  any  one  might  offer.  That 
plaintiff  did  not  know  the  rules  and  customs 
under  which  his  new  acquaintances  operated 
is  evidenced  by  the  fact  that  he  offered  ac- 
tual property,  to  which  he  had  good  title,  and 
by  the  further  fact  that  he  tried  to  get  de- 
fendant to  "put  some  money  Into  the  trade." 
On  this  last  proposition  he  was  at  first  rath- 
er sternly  rebuked,  though  defendant  did 
"put  in"  ^25  after  confirming,  by  visits  to  In- 
diana and  Mlssonri,  the  astonishing  suspi- 
cion that  plaintiff  really  owned  the  land  he 
claimed  in  these  states.  Plaintiff  owned  the 
land  involved  in  this  salt,  20  acres  (subject  to 
mortgage)  In  or  near  South  Bend,  Ind.,  and 
eight  lots  In  Denver,  Colo. 

To  plaintiff  defendant  represented  that  he 
owned  a  one-half  Interest  in  10,000  acres  of 
land  in  Kentucky,  and  exhibited  an  abstract 
of  title  and  a  letter  from  an  abstractor  of  the 
county  in  which  the  land  was  said  to  be  lo- 
cated, which  letter  glowingly  pictured  the 
wealth  of  timber  above  and  coal  beneath  the 
tract  described.  This  land  defendant  agreed 
to  convey  to  plaintiff  in  exchange  for  the  20 
acres  at  South  Bend  (subject  to  mortgage), 
eight  lots  in  Denver  and  the  140  acres  in- 
volved in  this  suit  PlalntHTs  properties 
were,  in  the  trade,  valued  at  $600  more  than 
defendant's  land,  and  the  parties  differ  as  to 
whether  this  sum  was  to  be  paid  in  cash,  or 
secured  by  mortgage  on  the  Howell  county 
(Mo.)  tract  The  pretended  consummation  of 
this  exchange  resulted  in  the  conveyance  to 
defendant  of  all  he  bargained  for  and  all 
plaintiff  had,  while  plaintiff  received  $26  in 
money,  some  oil  stock,  and  a  deed  In  which 
the  description  is  as  follows:  "A  one-half  in- 
terest in  the  following  described  real  estate: 
Spinning  at  a  point  on  the  Big  Sandy  riv- 
er below  the  southern  line  of  James  H.  Mal- 
lory;  running  thence  north  42  degrees  E.  1,800 
poles  to  a  stake;  thence  south  48  degrees 
EL  900  poles  to  a  pine;  thence  south  48  W. 
1,900  poles  to  a  point  in  the  Big  Sandy  river 
marked  by  a  double  stump ;  thence  along  the 
Big  Sandy  river  to  the  point  or  place  of  be- 
ginning, containing  ten  thousand  acres,  more 
or  less,"  In  Johnson  county,  Ky.  There  is 
evidence  no  James  H.  Mallory  then  lived  or 
ever  had  lived  in  Johnson  county,  and  also 
Mrect  evidence,  received  without  objection, 
that  there  was  no  possibility  of  locating  any 
land  by  the  description  in  the  deed. 

Plaintiff  subsequently  demanded  $500,  rep- 


resenting the  difference  is  trading  valuations, 
as  stated,  but  defendant  •contended  plaintiff 
had  agreed  to  accept  a  mortgage  on  80  acre^ 
of  the  Howell  county  land,  securing  a  note 
for  $500  to  be  executed  by  a  "straw  man"  of 
plaintiff's  selection.  Defendant  claimed  also 
to  have  discovered  that  the  mortgage  on  the 
South  Bend  property  was  $500  greater  than 
had  been  represented,  and  insisted  in  offset- 
ting this  excess  against  plaintiff's  demand. 
Low,  "a  trader"  par  excellence,  as  the  term 
is  above  defined,  then  began  to  take  an  ac- 
tive Interest,  and  for  plaintifrs  "interest"  in 
the  Kentucky  land  "traded"  him  some  rail- 
road bonds,  secured  by  a  fourth  mortgage  on 
the  property  of  the  "South  Carolina  Railway 
Company,"  which  bonds  showed  no  transfer 
to  Low,  though  by  their  terms  they  were  un- 
assignable except  by  transfer  on  the  compa- 
ny's books,  certified  on  the  bond  Itself  by  tbe 
company's  transfer  agent  The  last  transfer 
had  been  made  about  20  years  prior  to  the 
transaction  between  Low  and  plaintiff.  De- 
fendant knew  of  this  "trade"  at  the  time,  but 
testified  he  had  no  Interest  In  it,  though  im- 
mediately thereafter  he  and  Low  and  plain- 
tiff engaged  In  another  "trade"  whereby 
plalntiff  received  $75  and  another  railroad 
bond,  and  acknowledged  satisfaction  of  the 
$5(X)  mortgage  defendant  had  agreed  to  exe- 
cute to  him,  and  agreed  to  pay  the  $500  mort- 
gage on  the  South  Bend  property,  which  was 
overlooked  in  the  original  agreement 

The  Judgment  was  for  plaintiff,  canceling 
the  deeds  to  defendant 

[1]  1.  It  is  averred  In  the  answer  that 
the  abstract  of  title  to  the  Kentucky  land, 
exhibited  to  plaintiff,  showed  title  in  defend- 
ant and  defendant  testified  he  had  had  the 
"title"  thereto  for  10  years,  having  acquired 
it  from  the  persons  named  in  the  abstract 
as  his  grantors.  Plaintiff  testified  defendant 
told  him  he  owned  the  one-half  interest  in 
the  10,000  acres  in  Johnson  county,  Ky.,  and 
agreed  to  convey  that  interest  to  him,  and 
the  finding  of  the  truth  of  that  testimony  is 
fully  Justified. 

The  deed  executed  by  defendant  is  abso- 
lutely void  by  reason  of  the  fact  that  it  de- 
scribes no  land  at  all,  no  point  of  beginning 
having  been  fixed  (2  Devlin  on  Deeds  [3d 
Ed]  {  1011a),  and  it  also  appearing  from 
both  the  deed  and  testimony  offered  that 
it  is  impossible  to  IdentUy  any  land  in  John- 
son county,  Ky.,  as  falling  within  the  de- 
scription given.  The  description  in  the  deed 
was  not  taken  from  the  abstract.  In  fact 
therefore,  defendant  has  not  compiled  with 
the  agreement  to  execute  to  plaintiff  a  deed 
for  a  one-half  interest  in  the  Kentucky  land. 
Whether  his  title  thereto  was  good  or  bad 
plaintiff  had  a  right  to  contract  for  a  con- 
veyance thereof  and  a  right  to  insist  upon 
the  fulfillment  of  that  contract  Whatever 
interest  defendant  had  (and  the  answer 
avers  the  abstract  shows  title  in  him,  and 
he  testifies  he  had  the  title)  plaintiff  contract- 
ed for  it    The  fact  that  defendant  refused 


Digitized  by 


Cjoogle 


718 


161  SOUTHWESTERN  RBPORTEB 


(Ho. 


to  ezecnte  a  warranty  deed  does  not  ex- 
cuse him  from  executing  the  deed  he  agreed 
to  execute. 

[2]  The  Instrument  In  eTidence  is  no  deed 
at  all,  and  defendant  has  failed  to  perform 
the  agreement  on  his  part  He  actually  re- 
celTed  all  plaiutifC  agreed  to  convey  to  him, 
160  acres  of  land  and  eight  dty  lots,  and  now 
seeks  to  retain  it  despite  his  own  failure  to 
perform  the  contract  His  failure  to  comply 
entitles  plaintiff  to  rescind.  2  Warvelle  on 
Vendors,  |  828.  Also,  the  principle  which 
entitles  a  vendee,  on  failure  of  title  or  fail- 
ure of  the  .deed  as  a  conveyance,  to  resist 
the  payment  of  the  purchase  money  or  re- 
cover payments  already  made  (Owens  v.  Rec- 
tor, 44  Mo.  loa  dt  392;  Wheeler  v.  Stand- 
ley,  60  Mo.  S09)  entitles  plaintiff  to  rescind 
and  recover  bia  land. 

[8]  Further,  the  shocking  Inadeqoacy  of 
the  consideration  (taking  Into  account  the 
absolute  nullity  of  defendant's  deed),  to- 
gether with  the  drcamstances  of  imposition 
and  fraud  disclosed  by  the  record,  affords 
additional  support  of  plaintiff's  right  to  re- 
scind. Obst  ▼.  Unnerstall,  184  Mo.  loc.  dt 
892,  83  S.  W.  460.  The  cases  dted,  affirming 
the  adequacy  of  considerations  of  agre^nents 
when  the  "least  benefit  or  advantage"  accrues 
to  the  one  party  or  injury  or  disadvantage  to 
the  other,  are  not  applicable.  In  this  case 
iflaintiff  has  not  received  the  consideration 
defoidant  contracted  should  pass  to  him, 
while  the  cases  cited  belong  to  a  class  in- 
volving no  such  situation. 

[4]  2.  So  far  as  concerns  the  contention 
that  plalntlfl  Is  estopped  to  rescind  because 
he  attempted  to  convey  the  Kentucky  land 
to  Low,  It  will  suffice  to  say  that  plaintiff 
had  no  Interest  he  could  convey,  and  de- 
fendant cannot  complain  because  of  the  In- 
effectual attempt  to  do  so.  It  would  not 
have  been  necessary  for  plaintiff  to  have 
offered  to  reconvey  to  defendant  before  bring- 
ing this  suit  In  the  drcnmstances,  such 
reconveyance  would  have 'been  "a  nugatory 
act  and  unavailing  for  any  purpose."  Law- 
less V.  OolUer's  Bx'rs,  19  Mo.  loc.  dt  486. 
Plaintiff  acquired  no  interest  under  the  deed 
to  him  and  there  was,  consequently,  nothing 
he  could  convey  to  Low  or  reconvey  to  de- 
fendant The  attempted  conveyance  was  a 
noIIitT  and,  with  respect  to  the  Kentucky 
land,  left  both  plaintiff  and  defendant  ex- 
actly as  they  were  before.  Whatever  Low's 
rights  may  be  by  reason  of  the  tneffectnal 
character  of  plaintiff's  deed  to  him,  defend- 
ant was  in  no  way  affected  thereby. 

[I]  3.  It  is  contended  plaintiff's  salt  must 
fall  because  the  petition  does  not  tender  to 
d^endant  the  $1(X>  In  cash  and  some  oil 
stock  received  from  him  in  the  transaction. 
As  to  the  latter  item,  the  weight  of  the  evi- 
dence is  that  it  was  worthless.  The  trial 
court  must  have  so  found  to  render  the  Judg- 
ment it  did,  and  we  do  not  feel  disposed,  on 
this  record,  to  overturn  that  finding.  Plaln- 
tm,  however,  received  |100  la  cash.     For 


this  alone,  in  truth,  he  conveyed  to  defend- 
ant the  South  Bend  property,  the  Howell 
county  land,  worth  about  92,000,  and  dght 
lots  in  Denver,  concededly  worth  9240. 
These  last-mentioned  lots  defendant  stUl  re- 
tains, and  this  decree,  of  course,  does  not 
disturb  his  title  to  them.  Defendant  testi- 
fied the  South  Bend  property  was  sold  un- 
der the  mortgage  upon  it 

The  cases  cited  by  defendant's  counsel  ap- 
ply the  rule  that.  In  actions  at  law,  a  ten- 
der is  a  condition  precedent  to  the  rescis- 
sion of  a  release  of  the  cause  of  action  upon 
which  recovery  is  sought  In  this  case  the 
question  of  tender  was  not  raised  in  the 
trial  court  in  any  manner,  and  it  dearly  ap- 
pears from  the  facts  in  evidence  that  de- 
fendant had  and  retained  the  lots  in  Den- 
ver, worth  at  least  $240.  This  is  a  suit  in 
equity,  and,  on  the  grounds  that  the  ques- 
tion was  not  raised  below  and  that  the  ooort 
could  not,  on  this  record,  have  Justly  de- 
creed any  return  to  defendant,  the  point 
must  be  ruled  against  him.  Peak  v.  Peak, 
228  Mo.  loc.  dt  656,  667,  128  S.  W.  981,  1S7 
Am.  St  Rep.  638. 

[1]  4.  After  the  trade  with  defendant, 
plaintiff,  acting  on  bad  advice,  attempted  to 
execute  a  deed  to  one  McWeeney  for  the 
land  in  suit  It  is  contended  plaintiff  did 
not  own  the  land  and  could  not  sue.  Mc- 
Weeney reconveyed  to  plaintiff,  omitting  to 
acknowledge  the  deed,  but  signing  and  de- 
livering it  prior  to  the  institution  of  this 
proceeding.  This  was  suffident  as  between 
the  parties  (Vincent  v.  Means,  207  Mo.  loc. 
cit  716,  106  S.  W.  8 ;  Qenoway  v.  Maize,  163 
Mo.  loc.  dt  231,  232,  63  S.  W.  698),  and  de- 
fendant is  in  no  position  to  complain.  The 
subsequent  acknowledgment  by  McWeeney 
does  not  affect  the  question.  Whether  the 
deed  to  McWeeney  was  void  under  the  rule 
that  a  mere  right  to  sue  for  fraud  upon  the 
assignor  is  not  assignable  (Ryan  v.  Miller, 
236  Mo.  loc.  dt  514,  615,  139  S.  W.  128, 
Ann  Cias.  1912D,  640)  it  Is  not  necessary  to 
dedde. 

[7]  6.  The  trial  court's  refusal  to  require 
plaintiff  to  elect  between  the  counts  of  his 
petition  did  not  constitute  error.  Counsel 
does  not  argue  the  question  or  attempt  to 
point  out  any  inconsistency  between  the 
counts.  The  petition  presents  the  ordinary 
case  of  separate  counts  drawn  to  meet  pos- 
sible variations  in  the  proof.  There  is  no 
repugnancy  within  the  rule  (Rlnard  v.  Rail- 
way, 164  Mo.  loc.  dt  284,  64  S.  W.  124),  and 
but  one  cause  of  action  Is  stated  and  the 
same  relief  is  sought  in  both  counts. 

.6.  In  view  of  what  has  been  said,  it  be- 
comes unnecessary  to  discuss  the  competency 
of  the  testimony  concerning  defendant's  title 
to  the  Kentucky  lands,  the  Justice  of  the 
decree  bdng  fully  established  without  re- 
course to  that  testimony. 

[8]  The  suggestion  that  plaintUTs  hands 
are  undean  because  he  placed  large  values 
on  his  properties  la  without  merit    The  ree- 
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ord  shows  defendant  was  not  decetved,  and 
demonstrates  lie  was  not  Injured  thereby. 
Defendant  cannot  very  consistently  Iiar- 
monlze  ttds  contention  with  his  resistance  to 
rescission.  The  mle  Invoked  has  no  such 
application  as  suggested.  The  net  lesalt  of 
the  "pnfHng"  on  both  sides  was  the  acquisi- 
tion by  defendant  of  nearly  $2,500  worth  of 
land  for  $100. 

It  may  be  added  that  it  is  unnecessary  in 
view  of  what  has  been  said,  to  discuss  in  de- 
tail the  question  whether  the  allegations  of 
fraud  were  proved,  nie  Judgment  la  af- 
firmed. 

BROWN,  0.,  concora. 

PSSB  CURIAM.  The  foregoing  oidnlon  ot 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court    AU  the  Judges  concur. 


FERRBU^  T.  FBRRELL  et  oL 

(Supreme  Ckrart  of  MUaouri,  Division  No.  1. 
Dec.  6k  ISIS.) 

1.  Sfechto  FsmroBiCANCB  (|  80*)— Natubb  of 
OoRTBAOV— Pabhtioh. 

A  c<mt»ct  between  the  distributees  of  real 
property  provided  that  the  estate  should  be  di- 
vided Into  six  equal  parts,  one  to  be  ^ven  to 
each  of  the  parties,  that  they  should  all  meet 
at  the  family  homestead  in  six  months,  and 
divide  and  partition  the  real  property  accord- 
ing to  the  value  of  each  acre  thereof,  and  if  tbey 
failed  to  agree  they  should  select  three  disin- 
terested men,  who  should  act  as  arbitrators  and 
appraise  the  valne  of  each  acre,  and  that  the  de- 
cision should  be  binding  on  the  parties.  Beld, 
that  the  contract  was  not  one  to  partition  the 
lands,  but  to  arrive  at  such  an  agreement  in  the 
future,  and  in  case  of  their  failure  to  agree,  not 
to  submit  the  partition  to  arbitration,  but  only 
to  submit  to  arbitrators  the  valne  of  each  par- 
ticular acre,  and  that  such  contract  conld  be 
made  the  basis  of  a  salt  for  specific  perform- 
ance. 

[Ed.  Note.— XV>r  other  eases,  see  Specific  Per- 
formance, Cent  Dig.  |  214;   Dec.  Dig.  {  80.*] 

2.  Snccmo  Pkbforharoi  ({  80*)— Natuu  or 

CONTBACT— AOBXKMXNT    TO    NaKB    ABBITRA.- 
T0B8. 

An  agreement  to  name  arbitrators  cannot 
be  specifically  enforced. 

[Bd.  Note. — BV>r  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  214;    Dec  Dig.  |  80.*] 

8.    PABTHIOR       (I      22*)- DiEIXNBXS— AaBSK- 
IIKNTS. 

An  unperformed  agreement  to  submit  the 
partition  of  certain  real  property  to  arbitration 
was  no  defense  to  a  suit  for  partition,  where 
no  snit  was  pending  at  the  time  the  agreement 
was  made,  and  no  tribunal  was  constitnted  for 
the  settlement  of  the  controversy  by  the  arbitra- 
tion agreement  that  part  being  left  open  for 
future  action,  and  defendants,  instead  of  plead- 
ing the  agreement  as  a  groimd  for  dismissal, 
prayed  for  affirmative  relief. 

[Ed.   Note. — ^For   other   cases,    see    Partition, 
Cent  Dig.  H  73,  74;  Dec.  Dig.  {  22.*] 

4.  Abbitbation  anu  Awabd  ({  16*)— Statu- 
TOBT  SxTBiassioN— Revocation. 

A  statutory  submission  to  arbitration  of 
the  rights  of  distributees  to  lands  acquired 
from  their  ancestor  was  revoked  by  the  bring- 


ing of  snit  by  one  of  the  parties  for  partition, 
before  actual  submission  to  the  arbitrators.. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  ti  64-76;  Dec  Dig.  { 
16.*] 

Appeal  from  Circuit  Court  Buchanan  Coun- 
ty; G.  A.  Mosman,  Judge. 

Suit  by  ^milam  Homer  Ferrell  against 
Jennie  Ferrell  and  others.  Judgment  for 
plalnttS,  and  defendants  api)eal.     AMrmed. 

Suit  was  brought  to  the  September  term, 
1909,  of  said  circuit  court  The  plaintiff  is 
the  only  son  of  A.  J.  Ferrell,  deceased.  The 
defendants  are  Jennie  Ferrell,  his  widow,  and 
Ettle  Finney,  Effle  Finney,  Lora  Brownell, 
and  Nola  Ferrell,  his  only  daughters,  the 
plaintiff  and  defendants  being  his  only  heirs. 
The  suit  is  to  piartltlon  about  500  acres  of - 
land  in  Buchanan  county  of  which  he  died 
seised. 

The  defendants  Ettle  and  Effle  Finney  filed 
a  Joint  answer  in  which  was  pleaded,  as  the 
only  defense,  a  contract  signed  by  all  the 
parties  to  this  suit  which,  omlttliig  signa- 
tures, is  of  the  following  tenor :  "This  agree- 
ment made  and  entered  into  by  and  between 
Mrs.  Jennie  Ferrell,  Mrs.  Ettle  Finney,  Mrs. 
EfSe  Finney,  Mrs.  Lora  Brownell,  Homer 
Ferrell,  and  Nola  Ferrell,  the  heirs  of  A.  J. 
Ferrell,  deceased,  witnesseth:  Whereas,  the 
said  A.  J.  Ferrell  died  January  12,  1909, 
leaving  certain  valuable  real  estate  and  per- 
sonal property.  And  whereas,  each  of  the 
undersigned  are  one  of  the  heirs  of  said  A.  J. . 
Ferrell,  bdug  entitled  each  to  one-sixth  (i/e) 
of  said  estate  of  A.  J.  FerreU.  And  whereas, 
each  of  said  heirs  are  desirous  of  settling 
and  dividing  said  estate  without  probating 
the  same  and  without  a  partition  suit  or  liti- 
gation. Now,  then,  it  is  hereby  agreed  by 
and  between  each  of  the  parties  hereto. 
.First  AU  of  the  personal  property  is  to  be 
given  to  Mrs.  Jennie  Ferrell  absolutely,  ex- 
cept the  money  in  the  bank;  Mrs.  Jennie 
Fferrell  1b  then  directed  by  each  of  us  to 
purchase  a  suitable  monument  and  cause  the 
same  to  be  erected  at  the  grave  of  said 
A.  J.  Ferrell,  and  pay  for  the  same  out  of  the 
money  now  in  the  bank;  and  balance  of 
money  left  In  bank  is  to  be  divided  into  six 
(6)  equal  parts  and  one-sixth  (i/s)  is  to  be 
given  to  each  of  the  undersigned.  Second. 
Mrs.  Jennie  Ferrell  Itf  by  us  directed  to  col- 
lect all  the  rents,  profits,  or  emoluments  due 
said  estate,  or  that  may  become  due  and  to 
promptly  divide  the  same  into  six  (6)  equal 
parts,  and  give  to  each  of  the  undersigned 
one-sixth  (i/e)  less  all  expenses  incurred  by 
her  in  collecting  the  same.  Third.  Each  of 
the  undersigned  agrees  to  meet  at  the  home 
of  the  A.  J.  Ferrell  homestead  on  the  first 
Monday  In  August  1909,  and  divide  and 
partition  said  real  estate  into  six  equitable 
parts,  according  to  the  value  of  each  acre 
thereof,  each  of  the  undersigned  to  receive  a 
quitclaim  deed  to  one-sixth  of  said  real  e»- 


•S*or  ethsr  casM  tm  sam*  topic  ana  mcUos  NDllBBR  In  Deo.  Dig.  A  Am.  Dig.  Kay-No.  Ssria*  ft  Rsp'r  Indaxw 


Digitizecl  by 


Google 


720 


161  SOUTHWESTERN  BEPORTEB 


(Mo. 


tate  from  tiie  other  fire.  In  case  of  tbe  fail- 
ure of  tbe  anilerslgned  to  agree  on  an  equita- 
ble partition  and  dlTlsion  of  the  real  estate, 
then  they  are  to  select  three  disinterested 
men  who  shall  act  as  arbitrators  and  ap- 
praise the  value  of  each  acre,  and  we  then 
agree  to  abide  by  the  decision  of  the  arbitra- 
tors. Fourth.  In  the  partition  or  division  of 
said  real  estate  as  hereinbefore  agreed  on, 
the  share  to  be  allottod  to  Mrs.  Jennie  Fer- 
rell  and  Homer  FerrelJ  is  to  be  selected  out 
of  the  A.  J.  Ferrell  homestead.  Fifth.  The 
windmill  now  up  opposite  the  A.  J.  Ferrell 
homestead  Is  to  be  the  property  of  Mrs. 
Jennie  Ferrell,  and  the  water  right,  and  priv- 
ilege of  maintaining  said  windmill  at  tbe 
same  place  where  it  now  stands,  and  pump- 
ing water  from  the  A.  J.  Ferrell  homestead  Is 
to  remain  inviolate  to  Mrs.  Ferrell.  Witness 
our  hands  this  26th  day  of  January,  1909, 
at  the  Buchanan  county,  Mlssouil."  It  states 
that,  while  the  answering  defendants  were  at 
all  times  ready  and  willing  to  carry  out  the 
terms  of  the  agreement,  all  the  otiier  parties 
failed  and  refused  to  do  so,  and  prays  a 
decree  of  specific  performance  of  the  con- 
tract, or  that  defendants  be  held  harmless 
from  the  payment  of  costs,  and  for  a  receiv- 
er. The  court  found  the  facts  as  stated  in 
the  answer,  and  concluded,  as  a  matter  of 
law,  as  follows:  "The  court  finds  that  if 
said  agreement  Is  properly  admissible  in 
evidence  it  is  no  defense  to  this  action.  The 
court  further  rules  that  said  agreement  was 
not  competent  evidence  in  this  cause,  and 
sustains  the  objection  made  to  it  when  of- 
fered in  evidence."  It  also  found  that  the 
six  parties  were  each  entitled  to  an  undivid- 
ed one-sixth  interest  in  all  the  land,  and 
decreed  that  partition  be  made  accordingly, 
appointing  commissioners  for  that  purpose. 
The  appeal  la  taken  from  this  interlocutory 
decree. 

O.  O.  Crow,  of  Kansas  City,  for  appellants. 
0.  C.  Ferrell  and  Chas.  H.  Mayer,  both  of 
St  Joseph,  for  respondent 

BBOWN,  a  (after  stating  the  facts  as 
ai>ove).  [1]  The  record  presents  no  other 
question  than  such  as  relate  to  the  effect  of 
the  contract  we  have  quoted,  as  a  defense  to 
the  cause  of  action  stated  in  the  petition,  and 
as  a  ground  for  affirmative  equitable  re- 
lief. The  respondent,  to  be  sure,  questions 
whether  the  contract  is  preserved  in  the  bill 
of  exceptions,  but  it  is  unnecessary  to  dis- 
cuss the  point,  for  it  is  copied  In  the  answer, 
and,  in  the  state  of  the  pleadings  shown  by 
the  record  before  us,  stands  admitted.  In 
short,  tbe  points  ui>on  which  the  parties  rely 
are  fully  presented  upon  the  face  of  the 
pleadings.  It  is  not  contended  that  the  suit 
should  abate  by  reason  of  the  contract  No 
plea  in  the  nature  of  a  plea  In  abatement  is 
InteriKtsed.  On  the  contrary,  the  answer  Is 
framed  upon  the  theory  that  the  suit  be  con- 
tinued for  tbe  purpose  of  enforcing,  against 


the  respondent  and  the  defendants  who  stand 
with  him,  its  specific  performance  according 
to  its  terms ;  so  that  the  first  question  which 
thrusts  itself  upon  us  Is  whether  this  is  such 
a  contract  that  its  performoace  will  be  spe- 
cifically enforced  by  the  court  It  provides, 
in  substance,  that  tbe  estate  shall  be  divided 
Into  six  equal  parts,  one  to  be  given  to  eacb 
of  the  parties ;  that  they  are  all  to  meet  at 
tbe  family  homestead,  occupied  by  the  moth- 
er, on  the  first  Monday  In  August,  1909,  "and 
divide  and  partition  said  real  estate  into  six 
equitable  parts,  according  to  the  value  of 
each  acre  thereof,  each  of  the  undersigned  to 
receive  a  quitclaim  deed  to  one-sixth  of  said 
real  estate  from  the  other  five."  If  they 
failed  to  agree,  they  were  to  select  three  dis- 
interested men,  "who  shall  act  as  arbitra- 
tors and  appraise  the  value  of  each  acre"; 
and  tbe  iMirtieB  agreed  to  abide  their  deci- 
sion. It  yrill  be  observed  that  they  did  not 
agree  on  any  division  of  the  real  estate;  they 
only  agreed  that  they  would  meet  at  a  time 
more  than  six  mouths  distant  for  that  pur- 
pose, and  if  they  should  fall,  they  would  then 
select  three  arbitrators,  not  for  the  purpose 
or  with  power  to  divide  tbe  land  between 
them,  nor  to  indicate  what  part  of  it  each  or 
any  one  of  them  should  have,  but  to  "appraise 
the  value  of  each  acre."  While  tbe  knowl- 
edge of  this  value  might  be  of  great  advan- 
tage to  the  parties  or  others  charged  with  the 
division  of  the  land,  its  ascertainment  would 
fall  short  of  being  a  partition.  The  con- 
tract then.  Is  not  a  contract  to  partition  the 
lands,  but  to  try  to  arrive  at  sudi  an  agree- 
ment in  the  future,  and  pointing  out  an  alter- 
native course  should  they  fall.  This  alteroa- 
tive  is  not  a  contract  to  submit  the  partition 
of  the  land  to  arbitration,  but  to  submit  to 
arbitrators  to  be  chosen  the  value  of  eacb 
particolar  acre.  This  Information  might  be 
of  great  assistance  to  the  parties  in  a  fntnie 
amicable  partition  of  the  land,  but  this  par- 
ticular manner  of  obtaining  It  Is  not  so  in- 
dispensable and  exclusive  that  equity  will 
compel  Its  manufacture  and  production.  It 
enforces  the  spedflc  performance  of  contracts 
already  made,  but  will  neither  compel  tbe 
parties  to  make  them  or  any  part  of  them; 
nor  will  it  make  them  for  the  parties. 

[2]  Should  we  add  all  the  reqnlslteB  neces- 
sary to  make  tbe  writing  in  question  a  fOIl- 
fledged  contract  to  submit  the  partition  of 
the  land  to  arbitration,  and  to  appoint  ar- 
bitrators for  that  purpose,  we  would  be  no 
nearer  to  a  happy  solution.  Nothing  is  bet- 
ter settled  than  that  an  agreement  to  name 
arbitrators  cannot  be  specifically  enforced, 
and  this  is  the  particular  remedy  the  appel- 
lants have  elected  to  invoke.  Tbe  authorities 
on  this  subject  are  collected  and  examined 
by  this  court  in  City  of  St.  Louis  v.  St  Louis 
Gaslight  Company,  70  Mo.  69,  102,  et  seq. 
Bee,  also.  Bales  t.  Gilbert  84  Mo.  App.  675. 
679.  In  Bowen  t.  Lazalere,  44  Mo.  383,  It 
was  said  that  the  submission  to  arbitratloii 
of  the  subject-matter  of  a  pending  suit  "may- 
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be  made  to  work  a  dlamlssal  of  the  ndt," 
and  tUa  haa  been  held  in  other  Jorisdlctlona, 
although  agalnat  the  gieat  weight  of  author- 
ities. Thompson  v.  Tnmey,  114  Mo.  App. 
697,  88  S.  W.  887.  It  la  placed  upon  the 
ground  that  by  the  sabmiasion  the  partlea 
have  selected  another  tribunal  in  which  to 
try  their  difference,  and  thereby  agreed  that 
the  anlt  be  discontinued;  but,  as  Is  held  in 
the  case  cited,  the  dismissal  can  only  be  en- 
forced by  a  plea  in  the  nature  of  a  plea  In 
abatement  exhibited  puis  darrein  contin- 
uance, and  cannot  be  pleaded  In  bar  until 
after  a  btndlng  award. 

[3]  It  can  hare  no  application  to  such  a 
case  as  this  because  (1)  there  was  no  suit 
pending  at  the  time  the  agreement  was 
made;  (2)  no  "tribunal"  waa  constituted  for 
the  settlement  of  the  controversy,  that  part 
of  arrangement  being  left  open  for  future 
action;  (3)  the  appellants.  Instead  of  exer- 
cialng  their  right  to  have  the  suit  dlsmlsseO, 
asked  by  their  plea  that  it  proceed,  so  that 
they  might  be  granted  affirmative  relief. 
Each  of  these  constitutes  a  complete  answer 
to  the  suggestion  that  the  case  should  have 
been  dismissed. 

[4]  On  the  other  band,  if  this  contract  is 
a  submission  to  arbitration,  it  Is  a  statutory 
one  under  section  4822,  B.  S.  1889,  which 
prescribes  the  time  and  terms  upon  which  it 
might  be  revoked,  and  It  was  revoked  by  the 
bringing  of  this  suit    Id.  S  4845. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

BLAIR,  C,  concurs. 

PER  GDRIAM.  The  foregoing  opinion  by 
BROWN,  a,  is  adopted  as  the  opinion  of 
the  court    All  concur. 


STATB  V.  GORDON. 

<8npreme  Court  of  Mluouri,  Division  No.  2. 

Dec.  9,  1918.) 

1.  CuiaNAi,  Law  (|  369*)— Bvidktob-Othxb 

OFrBNBBS. 

In  a  prosecution  for  larceny  from  the  pei^ 
•on.  alleged  to  have  been  committed  by  accus- 
ed in  picking  prosecutor's  pocket  in  a  crowd  on 
a  street  car,  evidence  that,  while  on  the  back 
platform  of  another  street  car  near  the  place 
where  the  theft  was  supposed  to  have  occurred, 
and  shortly  prior  to  committing  it,  defendant 
poshed  himself  in  between  witness  and  his  fa- 
ther was  admissible  as  tending  to  establish  de- 
fendant's presence  in  the  vidulty  of  the  crime, 
and  was  not  objectionable  as  showing  defend- 
ant's guilt  of  another  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  822-824;  Dec.  Dig.  I 
869.*] 

2.  OtaMnxAX.    Law    (i    724*)— Tbiai/— Abott- 

XENT  or  COUNBBI.. 

Where,  in  a  prosecation  of  defendant  for 
larceny  from  the  person,  there  was  evidence  that 
defendant  was  gplty  of  larceny,  that  be  was  not 
a  resident  of  St  Louis  where  the  crime  was 
committed,  but  at  the  time   of  its  commission 


had  Just  arrived  In  that  city  from  Chicago,  it 
was  not  error  for  the  prosecuting  attorney  in 
his  argument  to  refer  to  defendant  as  a  "foreign 
thief.''^ 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  1 1679;  Dec.  Dig.  |  724.«] 

8.  CanaNAL  Law  (|  721*)-/ria-Ai^ABan- 
MENT  or  ATToamT— Abbbroi  or  WiTrnss. 
Where,  in  a  prosecution  for  larceny  from 
the  person,  a  witness  who  had  testified  on  a 
prior  trial  was  absent  and  the  record  of  his  tes- 
timony had  been  introduced  in  evidence,  a  state- 
ment by  the  prosecuting  attorney  in  argument 
that  snch  witness  was  not  able  to  be  present,  and 
the  state  introduced  his  testimony  which  was 
conclusive  and  not  contradicted  by  any  evi- 
dence, was  not  objectionable  as  a  direct  refer- 
ence to  the  failure  of  accused  to  testify  in 
his  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1672;  Dec.  Dig.  |  721.*) 

Appeal  from  St  Louis  Circuit  Court; 
James  E.  Withrow,  Judge. 

Sidney  Gtordon  was  convicted  of  grand  lar- 
ceny by  stealing  from  the  person,  and  he 
appeals.    Affirmed. 

Defendant  was  charged  with  the  crime  of 
grand  larceny,  by  stealing  from  the  person, 
as  -defined  by  section  4538,  R.  B.  1809,  amend- 
ed by  Laws  of  Missouri,  1911,  p.  183. 

Upon  a  trial  had  la  the  circuit  court  of 
the  dty  of  St  Louis,  defendant  was  found 
guilty,  and  his  punishment  aaseesed  at  three 
and' one-half  years  in  the  penitentiary.  The 
state's  evidence  tends  to  show  the  following 
facts :  The  alleged  crime  occurred  on  October 
7,  1812,  near  the  comer  of  Eighteenth  and 
Market  streets,  in  the  dUy  of  St  Louis.  One, 
Charles  H.  Robnett,  came  into  the  Union  De- 
pot on  an  early  morning  train,  and,  Just 
before  getting  off  the  train,  examined  his 
pocket  book  and  counted  his  money,  which 
amounted  to  $63.  He  then  placed  his  pock- 
et book,  whi(ih  he  says  was  a  black  one, 
crosswise  in  his  left  hip  pocket,  and  came 
through  the  Union  Depot  and  up  to  the 
comer  of  the  above-named  streets  for  the 
purpose  of  taking  a  north-bound  Eighteenth 
street  car  to  his  home.  While  waiting  for 
the  car,  he  felt  the  pocket  book  in  his  pocket, 
and  noticed  the  time  from  the  depot  clock  to 
be  7 :35  a.  m.  In  a  minute  or  two,  he  got  up- 
on an  Eighteenth  street  car  going  north.  He 
boarded  the  car  on  the  east  side  of  Eight- 
eenth street  and  Just  south  of  Market  street 
and  at  a  point  very  near  a  fruit  stand  con- 
ducted by  one  Blschoff.  Just  as  Robnett  at- 
tempted to  board  the  car,  one  Robert  Web- 
ster "swung  in  ahead"  of  him  and  boarded 
the  car.  Robnett  followed,  and  Just  back  of 
Robnett  came  the  defendant  Gordon.  Rob- 
nett noticed  some  pushing  and  Jostling  on  the 
back  platform,  and  felt  the  defendant  push- 
ing against  him,  apparently  trying  to  get  up- 
on the  back  platform  which  was  crowded. 
When  the  car  reached  Eighteenth  and  Olive 
streets,  defendant  and  said  Webster  got  off 
of  said  car,  without  paying  their  fare,  and 
they,  in  company  with  a  third  person  named 
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Alben,  tamed  east  on  Olive  street  After 
the  car  passed  Ollye  street,  Mr.  Robnett  en- 
tered the  car  and  took  a  seat,  riding  to  a 
point  near  his  honse.  When  Robnett  reached 
his  home,  it  was  discovered  that  his  left  hip 
pocket  was  tnmed  wrong  side  oat  and  his 
pocket  book  and  money  gone.  He  reported 
this  fact  to  the  police  department,  giving 
them  descriptions  of  the  persons  on  the  plat- 
form of  the  car,  and  abont  2  p.  m.  of  that 
day  defendant  and  Webster  and  two  others 
were  arrested.  Defendant  was  Identified  by 
Robnett  as  being  the  man  who  got  on  the  car 
behind  him  and  pushed  against  him.  Louis 
Schmidt  and  son,  WUIlam,  testified  that  they 
saw  the  defendant  and  a  man  by  the  name  of 
Webster  board  a  Market  street  car,  going 
east,  at  the  corner  of  Market  and  Eighteenth 
streets,  about  7 :30  on  the  same  morning,  and 
that  defendant  crowded  his  way  In  between 
the  father  and  son,  and  then  left  the  car  be- 
fore it  had  crossed  Eighteenth  street,  and 
that  Webster  rode  to  Seventeenth  street  be- 
fore leaving  the  car.  These  two  witnesses 
testified  that  their  attention  was  called  to 
defendant  by  reason  of  his  shoving  and  push- 
ing. Jacob  O.  Blachoff  testified  that  he  was 
In  dbarge  of  the  fruit  stand  at  18  South 
eighteenth  street,  within  a  few  feet  of  where 
prosecuting  witness  boarded  the  north-bound 
Eighteenth  street  car,  and  that  about  IS 
minutes  after  7  o'clock  that  morning  he  no- 
ticed defendant  standing  in  front  of  his  fruit 
stand ;  and  witness  asked  defendant  to  stand 
out  of  the  way  so  that  people  could  see  his 
fruit;  that  he  noticed  defendant  get  on  a 
street  car  and,  after  riding  a  Short  distance, 
get  off  and  come  back  to  the  comer  and  get 
on  a  second  time  and  repeat  the  same  ac- 
tion ;  that  his  attention  was  attracted  to  de- 
fendant; that  abont  7:30  a.  m.  he  noticed 
defendant  get  on  a  north-bound  Eighteenth 
street  car,  and  saw  liim  stand  on  the  first 
step,  holding  onto  the  handrail  with  his 
right  hand,  and  taking  a  black  pocket  book 
from  the  left  hip  pocket  of  the  man  in  front 
of  him  with  his  left  hand ;  and  that  defend- 
ant renained  on  the  car  as  the  car  passed 
up  the  street,  and  went  out  of  witness'  sight 
Witness  did  not  know  the  man  whose  pocket 
book  was  stolen,  and  said  that  he  was  not 
able  to  identify  him.  The  witness  said  that 
the  man  whose  pocket  book  was  stolen  was 
wearing  black  clothes,  and  the  man  who  took 
the  pocket  book  was  wearing  brown  clothes. 
About  noon  on  the  same  day,  the  witness  told 
two  police  officers  that  he  had  seen  the  pocket 
picked  and  described  the  man.  Detective 
McKenna  testified  that  he  arrested  defend- 
ant on  the  day  of  the  theft  at  the  Princess 
Hotel,  which  was  about  one  hundred  and 
fifty  feet  from  the  comer  of  Eighteenth  and 
Market  streets  in  the  dty  of  St  Louis.  When 
arrested,  defendant  said  that  he  and  Web- 
ster had  been  in  St  Louis  three  or  four  days, 
and  had  come  to  St  Louis  from  Chicago. 
Tb«  cTldence  on  th«  part  ot  tb»  defendant 


was  to  the  following  effect:  nie  street  car 
conductor  in  charge  of  the  north-bound  ESl^t- 
eenth  street  car  upon  which  prosecuting  wit- 
ness rode  to  his  home  testified  that  he  saw 
prosecufing  witness  on  the  car  that  morning, 
but  did  not  notice  defendant  on  the  car.  The 
conductor  was  not  acquainted  with  defotd- 
ant  A  bell  boy  at  the  Princess  Hotel  testi- 
fied that  defendant  and  another  man  came 
to  the  hotel  about  2  o'clock  a.  m.,  on  October 
7,  1912,  and  left  a  caU  for  9  o'clock  that 
morning;  that  about  9:30  a.  m.  he  took 
some  coffee  to  defendant  In  his  room,  and 
that  he  did  not  see  the  defendant  between  2 
a.  m.  and  9:30  a.  m.  that  morning.  The 
night  derk  at  the  Princess  Hotel  testifled 
that  he  was  on  duty  from  midnight  until 
noon  on  that  day;  that  defendant  came  in 
and  went  to  bed  about  2  a.  m.  on  that  day, 
and  that  he  did  not  see  him  again  until 
about  10 :30  a.  m.,  on  the  same  day,  at  which 
time  defendant  returned  the  key  to  the  desk, 
and  that  it  was  the  day  before  the  Vdled 
Prophet's  i)arade,  and  that  a  great  many 
people  were  stopping  at  the  hoteL 

W.  Blodgett  Priest  of  St  Loula  (Matt 
Holland,  of  St  Louis,  Ohauncey  H.  CHarke, 
and  Otto  Earbe,  of  St  Louis,  of  counsel),  for 
appellant  John  T.  Barker,  Atty.  Oen.  (&  P. 
Howell,  of  Jefferson  Ciity,  of  oounad),  for 
the  State. 

WIIiLLkMS,  O.  (after  stating  the  facts  as 
above).  [1]  I.  It  is  urged  that  error  was  com- 
mitted in  permitting  witness  William  0. 
Schmidt  over  defendant's  objection  and  ex- 
ception, to  testify  that  a  few  minntea  hefors 
the  alleged  theft  defendant  while  on  Um 
back  platform  of  another  car  near  the  place 
where  the  theft  ia  supposed  to  have  occurred, 
pushed  or  shoved  himnpif  in  between  the 
witness  and  his  father.  The  objection  uigsd 
against  said  testimony  is  that  it  tends  to 
"indicate  and  insinuate"  that  defendant  was 
attempting  to  commit  another  crime,  and 
therefore  should  have  been  excluded. 

The  question  as  to  whether  defendant  was 
near  the  place  of  the  alleged  theft  at  tbe 
time  of  Its  occurrence,  vras  one  of  the  Im- 
portant issues  In  the  case.  Defendant's  evi- 
dence tended  to  establish  an  alibL  The  above 
evidence  tended  to  establish  defendant's 
presence  in  the  vicinity  of  the  crime  a  short 
time  prior  thereto.  Uie  evidence  as  to  tbe 
pushing  tended  to  explain  how  the  attention 
of  tbe  witness  was  called  to  defendant's  pres- 
ence, and  made  more  plausible  and  convinc- 
ing the  witness'  statement  that  he  was  able 
to  remember  and  identify  defendant  whom 
he  had  never  seen  prior  to  the  incident  on 
the  car  platform.  The  evidence  was  properly 
admitted  for  the  purpose  of  showing  de- 
fendant's presence  at  or  near  the  scene  of  tbe 
crime  a  short  time  prior  thereto,  and  was 
therefore,  when  considered  with  the  otber 
facts  and  circumstances  in  the  case,  some 
evidence  t^*"***"!?  to  establiah  the  identity  oi 
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defendant  as  the  peifson  who  committed  tbe 
aliased  theft  It  la  not  a  sufficient  objection 
to  eTidence  otherwise  admissible  to  say  that 
It  ml^t  prove  the  commission  or  attempted 
commission  of  another  crime.  State  ▼. 
Spangh,  200  Mo.  571,  loa  dt  594,  88  &  W. 
55:  State  ▼.  BeU,  212  Mo.  Ill,  111  S.  W.  24; 
State  T.  liewls,  181  Mo.  235,  loc.  dt  280,  79 
S.  "W.  671.  The  court,  by  instmction,  prop- 
erly told  the  }nry  that  they  conld  consider 
the  testimony  for  no  other  purpose  than  that 
ot  detetmlning  whether  or  not  defendant  was 
In  that  locality  at  about  the  time  tbe  offense 
ciMtrged  In  the  Information  wa,s  alleged  to 
Iia^e  taken  place. 

[2]  II.  During  tbe  closing  argument  the 
prosecuting  attorney  referred  to  defendant  as 
a  "foreigrn  thief."  To  this  remark  defendant 
objected,  and  saved  an  exception  to  the  fail- 
ure of  the  court  to  rebuke  counsel  and  to 
admonish  the  jury  not  to  regard  the  state- 
ment 

The  evidence  tended  to  show  that  defend- 
ant was  guilty  of  larceny,  and  that  he  was 
not  a  resident  of  St  Louis,  but  had  Just  ar- 
rived at  St  Louis,  coming  from  Chicago. 
When  the  remarks  of  the  prosecutor  refer  to 
mattery  shown  by  the  proof,  his  conduct  In 
that  regard  does  not  constitute  reversible 
error.  State  v.  Grlffen,  87  Mo.  608;  State 
T.  Alien.  174  Mo.  689,  74  S.  W.  839;  State  v. 
Rasco,  239  Mo.  635,  144  S.  W.  449.  In  this 
connection  however,  it  should  be  stated  that 
conduct  of  this  kind  upon  the  part  of  the 
prosecuting  attorney  is  not  to  be  commended 
or  encouraged.  Many  cases  are  reversed  be- 
cause prosecutors  overstep  tbe  boundJ9  of 
legitimate  argument  And  .in  many  cases  it 
is  difficult  to  weigh  the  effect  that  such  re- 
marks may  or  may  not  have  had  in  influenc- 
ing the  Jury  in  arriving  at  their  verdict  In 
all  cases,  the  wiser  and  much  the  safer 
course  for  the  prosecutor  to  pursue  is  to 
confine  hl^  remarks  to  a  fair  discussion  of 
the  evidence,  and  not  indulge  in  the  use  of 
epithets  or  personal  abuse. 

[3]  Exception  was  also  saved  to  the  court's 
failure  to  rebuke  counsel  and  instruct  the 
Jury  to  disregard  the  further  statement  made 
by  the  prosecutor  in  the  course  of  his  argu- 
ment viz.:  "Mr.  Blschoff  was  not  able  to  be 
here  and  we  had  to  Introduce  hl.8  testimony, 
and  that  testimony  is  conclusive  and  not 
contradicted  by  any  evidence."  The  "Mr. 
Blschoff"  to  whom  reference  is  here  made  is 
tbe  man  whd  conducted  the  fruit  stand  near 
the  comer  of  Eighteenth  and  Market  streets. 
In  the  dty  of  St  Louis.  The  witness  was 
not  present  at  the  trial,  but  his  testimony, 
given  at  a  former  trial,  was,  by  consent  ot 
the  parties,  read  to  the  Jury  by  the  official 
stenographer.  Appellant  insists  that  this 
remark  was  a  direct  reference  to  defend- 
ant's failure  to  testify  In  his  own  behalf.  We 
cannot  agree  with  appellant's  contention. 
This  was  in  the  nature  of  a  general  comment 


as  to  the  weight  and  effect  of  the  evidence 
of  the  witness  Blschoff,  and  it  would  be  a 
forced  construction  that  would  Interpret  It 
as  a  reference  to  defendant's  failure  to  tes- 
tify. The  statement  is  quite  different  from 
the  one  made  in  State  v.  Snyder,  182  Mo. 
523,  82  S.  W.  12,  which  was  held  to  be  error. 
In  tbe  case  of  State  v.  Buck,  194  Mo.  416. 
92  S.  W.  706,  5  Ann.  Cas.  976,  the  prosecutor. 
In  his  argument  to  the  Jury,  said:  "Here  we 
have  testimony  undenied,  undisputed  by  no 
living  or  unliving  witness."  In  that  case, 
it  was  held  that  the  statement  did  not  vio- 
late the  inhibition  of  the  statute  against  re- 
ferring to  the  failure  of  the  defendant  to  tes- 
tify. To  the  same  effect  is  State  t.  Fields, 
234  Mo.  616,  138  S.  W.  518. 
The  Judgment  is  affirmed. 

BOT,  a,  concnn. 

PER  CURIAM.  The  foregoing  opinion  of 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
the  court    All  the  Judges  concur. 


8TATB  V.  SONNBR. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec  9,  1918.) 

1.  Indiotment  and  Infobmatior  (J  191*)— 
MANSLAroHTxB  —  Offenses    Inoi.uded  — 

.A.  H  OKITO  IT 

Rev.  St!  1900,  {  4468,  providing  that  any 
person  who,  with  intent  to  produce  an  abor- 
tion, uses  any  device  shall,  in  the  event  of  the 
woman's  deatii  occasioned  thereby,  be  adjudged 
guilty  of  manslaughter  in  the  second  degree, 
and,  in  case  death  shall  not  ensue,  he  ahaU  be 
guilty  of  the  felony  of  abortion,  creates  the 
offense  of  manalanghter,  which  is  separate  and 
distinct  from  tbe  offense  of  felony  of  abortion, 
and,  under  an  indictment  chargins  manslaugh- 
ter in  the  second  degree,  accdsed  may  not  be 
convicted  of  abortion. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  265,  604-621; 
Dec.  Dig.  {  191.*] 

2.  ABomnoN  (f  6*)— Infobvation— Evidknok. 

Under  an  information  charging  tliat  accus- 
ed, intending  to  produce  an  abortion,  caused 
a  woman  to  take  drugs  not  necessary  to  pre- 
serve her  life  or  the  life  of  her  cliild,  result- 
ing in  the  death  of  the  child,  tbe  state  must 
prove  that  the  death  of  the  child  was  occarioB- 
ed  by  the  use  of  some  drug. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  {  15;   Dec.  Dig.  {  6.»] 

3.  Aboktion  (I  6*)— Inpobmation— EVIDENOT. 

Under  the  information,  the  state  had  the 
burden  of  proving  that  the  use  of  the  drug  was 
not  necessary  to  preserve  tbe  life  of  the  wo- 
man or  that  of  the  unborn  child,  and,  where 
the  evidence  showed  that  the  woman  bad  been 
unwell  for  about  a  month  preceding  the  alleg- 
ed occurrence,  the  state,  to  support  a  convic- 
tion, must  show  facts  from  which  the  jury  may 
infer  that  the  taking  of  the  drug  was  not  nec- 
essary for  the  purposes  specified. 

[Ed.  Note. — For  other  cases,  see  Abortion, 
Cent  Dig.  I  16;  Dec.  Dig.  {  6.*] 

Appeal  from  Circuit  Cotirt,  Lincoln  County: 
James  D.  Bamett  Judge. 
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Mflirlon  Sonner  tnu  convicted  of  crime, 
and  he  apiieala.    Bevened  and  lemanded. 

The  information  in  this  case  originally  con- 
slated  of  fonr  counts;  but,  before  proceeding 
to  trial,  the  prosecnting  attorney  dismissed 
the  first,  third,  and  fourth  counts,  and  de- 
fendant was  tiled  upon  the  second  count  in 
the  information.  That  count  charges  defend- 
ant with  mandangbter  in  the  second  degree 
'  under  section  4458,  B.  S.  Missouri  1909.  The 
information  charges,  in  substance,  that  the 
defendant,  intending  to  produce  a  miscar- 
riage or  abortion,  caused  to  be  taken  by  one 
Emma  Rnssell,  a  married  woman,  pregnant 
with  a  quick  child,  certain  drugs  and  medi- 
cines; it  being  alleged  that  the  same  was 
not  necessary  to  preserve  the  life  of  said 
Emma  Russell  or  said  quick  child,  and  that 
same  had  not  been  advised  by  a  duly  licens- 
ed physician  to  be  necessary  for  such  pur- 
pose, and  that  same  produced  the  miscarriage 
and  abortion  of  said  Emma  Russell,  result- 
ing in  the  death  of  said  quick  child.  Trial 
was  had  in  the  circuit  court  of  Lincoln  coun- 
ty, Mo.,  in  the  March  term,  1910,  resulting  In 
a  verdict  by  the  Jury,  as  follows:  "We,  the 
Jury,  find  the  defendant  guilty  of  the  felony 
of  abortion  and  we  assess  his  punishment  at 
one  year  in  the  coun^  Jail  and  to  pay  a  fine 
of  one  thousand  dollars.  Josiah  Whiteside, 
Foreman."  Motions  for  new  trial  and  in 
arrest  of  judgment  were  duly  filed  and  over- 
ruled, and  sentence  duly  entered  upon  the 
verdict  The  appeal  was  erroneously  allow- 
ed to  the  St  Louis  Court  of  Appeals,  and  said 
Court  of  Appeals  properly  certifled  the  case 
here. 

The  evidence  tends  to  substantiate  the  fol- 
lowing facts:  The  alleged  crime  occurred  in 
July,  1909,  at  the  town  of  Hawk  Point,  in 
Lincoln  county,  Mo.  Defendant  was  engaged 
in  operating  a  meat  market  and  also  a  livery 
stable  at  said  place.  Mr&  Emma  Russell,  a 
married  woman,  also  resided  in  said  town, 
and  up  to  February  1,  1909,  she  and  her 
husband,  William  Russell,  conducted  a  board- 
ing house.  On  February  1, 1909,  Mrs.  Russell 
and  her  husband  separated  and  never  lived 
together  again  as  husband  and  wife;  but 
Mrs.  Russell  continued  to  live  in  the  town  of 
Hawk  Point  Viola  Gordon,  the  16  year  old 
daughter  of  Mrs.  Russell  by  her  first  hus- 
band, testified:  That  from  February  1,  1909, 
until  after  the  occurrence  of  the  alleged 
abortion  the  defendant  was  a  frequent  call- 
er at  Mrs.  Russell's  home,  calling  there  al- 
most every  evening  about  8  o'clock,  and  re- 
maining, generally,  until  11  o'clock,  and 
somtimes  until  2  or  S  o'clock  in  the  morning, 
and  on  a  few  occasions  all  night  That  upon 
these  calls  defendant  would  kiss  Mrs.  Russell, 
and  she  would  sit  upon  his  lap,  and  they 
would  act  as  lovers.  That  she  had  seen  them 
in  bed  together  two  or  three  different  times 
and  on  one  occasion  when  they  were  un- 
dressed. About  the  middle  of  June  Mrs. 
Russell  began  complaining  of  being  unwell, 
and  after  July  1st  grew  worse  untU  she  mls^ 


carried  on  July  23, 1909.  Between  four  and 
eight  days  prior  to  the  miscarriage,  defend- 
ant .  gave  Mra  Russell  25  cents  worth  ot 
calomel  tablets  and  told  her  to  take  three 
tablets  every  hour  for  two  days  and  two 
nights.  Mra.  Rnssell  took  two  tablets  each 
hour  during  the  first  day,  and  then  missed 
taking  the  same  for  two  days,  and  on  the 
fourth  day  continued  taking  the  calomel  tab- 
lets until  bedtime.  That  defendant  made 
visits  to  the  house  during  the  time  that  Mrs. 
Rnssell  was  taking  the  calomel,  and  was 
there  every  evening  Just  preceding  the  mis- 
carriage. On  the  fourth  day  Mrs.  Russell 
became  sick  at  her  stomach  and  vomited,  and 
became  so  sick  that  she  went  to  bed.  On  the 
following  Saturday  (the  evidence  does  not 
show  how  much  time  elapsed  between  the 
time  when  she  last  took  calomel  and  whea 
she  sent  for  the  doctor)  Mr&  Russell  sent 
the  witness  to  call  Dr.  X)iggs  to  attend  her. 
Dr.  Diggs  came  and  remained  two  hours,  at- 
tending Mrs.  Russell  through  the  miscar- 
riage. The  next  morning,  before  daylight 
witness  buried  the  fetus  in  the  woodshed, 
and  says  that  the  fetus  was  a  male  child. 
The  next  night  defendant  brought  Mrs.  Rus- 
sell a  breast  pump.  Witness  also  testified 
that  defendant  gave  Mrs.  Russell  $6  with 
which  to  pay  the  doctor's  bilL  On  the  advice 
of  Mrs.  Russell's  father'  and  mother,  the 
witness  left  home  In  November,  1909,  and 
had  not  seen  her  mother  since.  Dr.  Dlggs 
testified  that  when  he  arrived  at  Mrs.  Rus- 
sell's home  he  found  her  in  the  act  of  abort- 
ing, and  he  proceeded  to  deliver  her  of  a 
child;  that  in  his  opinion,  the  fetus  was 
about  five  months  old,  and  that  it  was  what 
Is  known  as  a  quick  child;  that  during  the 
operation  Mrs.  Russell  told  the  doctor  that 
it  was  a  'legitimate"  child;  that  when  he 
arrived  the  child  was  dead,  and  upon  de- 
livering the  same  found  that  its  head  had 
been  previously  severed  from  its  body,  and 
that  the  child  had  not  heen  dead  very 
long;  that  in  his  opinion,  it  would  have 
taken  a  scientific  manipulation  to  have  sev- 
ered the  bead  from  the  body  of  the  fetus 
in  the  position  which  the  fetus  occupied  in 
the  womb  (the  feet  projecting  foremost),  and 
that  the  head  could  not  have  been  severed 
by  pulling  upon  the  feet  of  the  unborn  child. 
The  doctor  stated  that  he  did  not  know  what 
was  the  cause  of  the  abortion,  and  named 
several  things  that  might  have  caused  it; 
and  stated  that  while  calomel  would  not 
necessarily  cause  an  abortion,  yet  it  might 
produce  such  a  result  if  taken  in  excesslva 
amounts.  The  doctor  further  testified  that 
on  July  19,  1909,  Mrs.  Russell  called  at  his 
office  and  stated  that  she  was  troubled  wltli 
discharge  of  the  womb,  and  the  doctor  refus- 
ed to  prescribe  for  her  unless  she  would  al- 
low him  to  make  an  examination  as  to  her 
ailment  Five  other  physicians  testlfled,  in 
effect  that  while  the  taking  of  calomel 
would  not  necessarily  produce  an  abortion, 
yet  it  would  be  dangerous  for  a  pregnant  wo- 
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man  to  take  an  excessive  amount  of  the  same, 
and  that  an  excessive  amonnt  might  In  some 
instances  produce  an  abortion.  A  nnmber 
of  other  witnesses  testified  to  seeing  defend- 
ant at  the  home  of  Mra.  Rnssell,  on  different 
occasions,  both  in  the  daytime  and  at  night, 
and  that  defendant  boarded  at  Mrs.  Bus- 
sell's  a  short  time.  Dr.  Shepard  testified,  on 
behalf  of  defendant,  that  on  April  23,  1909, 
he  treated  Mrs.  Rnssell  and  prescribed  a 
drug  to  stop  the  hemorrhage  of  the  womb, 
with  which  she  was  then  suffering.  Allie 
Monroe  testified  that  he  was  at  the  prelimi- 
nary hearing  when  Viola  Gordon  testified, 
and  that  he  did  not  hear  her  testify  to  many 
things  that  she  testified  to  at  this  trlaL  John 
Bmest  testified  that  a  short  time  after  the 
preliminary  examination  Mrs.  Russell's  fa- 
ther, the  prosecuting  witness  In  this  case, 
said  that  "be  had  worked  mighty  hard  to 
get  to  catch  him  [Sonner],  and  that  he 
thought  he  had  caught  him  where  he  could 
get  him,  that  they  had  the  evidence  all  fix- 
ed." William  Weeks  testified  that  he  was  in 
the  employ  of  defendant  during  the  month  of 
July,  1909,  and  that  from  the  20th  to  the 
26th  of  July  defendant  remained  at  his  home, 
taking  care  of  his  wife,  who  was  then  sick. 
Defendant's  wife  testified  that  defendant 
spent  most  of  his  evenings  at  home,  and  was 
a  home  the  entire  evenings  of  July  22, 23,  and 
24,  1909.    Defendant  did  not  take  the  stand. 

Wm.  A.  Dudley,  of  Troy,  for  appellant 
Stoart  L.  Penn,  Pros.  Atty.,  of  Troy  (Brevator 
J.  Creech,  of  Troy,  of  counsel),  for  the 
State. 

WII<LIAMS,  C.  (after  stating  the  facts  as 
above).  [1]  L  The  information  charges  de- 
fendant with  manslaughter  In  the  second  de- 
gree under  section  4458,  R.  S.  1909.  The 
court  Instructed  on  manslaughter  in  the  sec- 
ond degree,  and  also,  by  its  Instruction  No. 
2,  Instructed  as  to  the  "felony  of  abortion," 
and  the  Jury  found  the  defendant  guilty  of 
the  "felony  of  abortion."  The  giving  of  in- 
struction No.  2  constituted  reversible  error. 
In  the  recent  case  of  State  v.  Dargatz,  244 
Mo.  218,  148  S.  W.  889,  this  court  fully  con- 
sidered the  Identical  point  here  involved, 
and,  speaking  through  Brown,  P.  J.,  an- 
nounced the  following  conclusion:  "After  a 
careful  consideration  of  section  4458,  R.  S. 
1909,  we  are  of  opinion  that  the  crime  of 
the  felony  of  abortion  is  not  included  within 
the  charge  of  manslaughter  In  the  second  de- 
gree as  defined  by  that  section.  That  statute 
expressly  recites  that,  where  the  death  of 
the  female  [or  quick  child]  does  not  result 
from  the  unlawful  acts  of  defendant,  he  may 
be  convicted  of  the  felony  of  abortion.  In 
this  case  the  charge  Is  that  Mrs.  Hawkins 
died  as  the  result  of  defendant's  criminal 
operation,  and  he  should  therefore  have 
been  convicted  of  the  crime  of  manslaughter 
In  the  second  degree  or  acquitted.  •  •  • 
Xbe  two  offenses  denounced  by  said  section 


4458  are  so  inconsistent  with  each  other  that 
they  cannot  both  be  charged  in  the  same  In- 
dictment." 

[2,  S]  II.  Appellant  contends  that  the  evi- 
dence is  insufficient  to  sustain  a  conviction. 
While  it  Is  impossible  to  foresee  what  the  evi- 
dence might  be  upon  another  trial  of  this 
case,  yet,  since  the  case  must  be  remanded, 
it  is  perhaps  advisable  that  we  make  some 
observations  concerning  the  sufficiency,  or 
rather  the  insuffldehcy,  of  the  present  evi- 
dence to  sustain  a  conviction  of  manslaugh- 
ter In  the  second  degree  as  defined  by  said 
section  4458. 

It  will  be  noted  that,  under  the  present 
information.  It  becomes  necessary  to  prove 
that  the  death  of  the  quick  child  was  oc- 
casioned by  the  use  of  some  drug.  The 
present  evidence  falls  to  show  that  the  death 
of  the  quick  child  was  so  caused.  On  the 
other  hand,  the  evidence  tends  to  show  that 
the  severing  of  the  head  of  the  fetus,  prior 
to  its  delivery,  by  the  use  of  some  Instru- 
ment, by  some  unknown  person,  was  i)erliaps 
the  probable  cause  of  its  death. 

The  burden  was  also  upon  the  state  to 
prove  that  the  use  of  the  drug  was  not  neces- 
sary to  preserve  the  life  of  Mrs.  Rnssell  or 
that  of  the  unborn  child.  State  v.  Meek, 
70  Mo.  355,  35  Am.  Rep.  427;  State  ▼.  Schuer- 
man,  70  Mo.  App.  518;  State  v.  Aiken,  109 
Iowa,  643,  80  N.  W.  1073 ;  State  v.  Clements, 
15  Or.  237,  14  Pac.  410;  Moody  v.  State,  17 
Ohio  St  110.  It  is  true  that,  in  the  cases 
of  State  V.  Castro,  231  Mo.  398,  132  S.  W. 
1116,  and  State  v.  Dargatz,  244  Mo.  218,  148 
S.  W.  889,  it  was  held  that  a  showing  upon 
the  part  of  the  state  to  the  effect  that  the 
pregnant  woman  was  In  a  healthy  condition 
Just  prior  to  the  alleged  criminal  act  would 
be  sufficient  prima  fade  proof  that  the  tak- 
ing of  the  drug  was  not  necessary  to  preserve 
the  life  of  the  woman  or  that  of  the  quick 
child.  However,  In  the  present  case,  there 
was  no  such  showing;  but,  on  the  other 
hand,  the  evidence  tends  to  show  that  Mrs. 
Russell  had  been  unwell  for  the  period  of 
a  month  next  preceding  the  alleged  occurrence. 
The  evidence,  therefore,  falls  to  show  such 
facts  or  circumstances  from  which  the  jury 
could  infer  or  find  that  the  taking  of  the 
drug  was'  not  necessary  for  the  purpose 
above  mentioned. 

If,  therefore,  the  evidence  produced  upon 
another  trial  upon  the  same  Information 
should  fall  to  supply  the  above-required  ad- 
ditional proof,  the  trial  court  should  direct 
an  acquittal 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

ROT,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
WILLIAMS,  C,  Is  adopted  as  the  opinion 
of  the  court    All  the  Judges  concur. 
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LYONS  ▼.  METROPOLITAN  ST.  RX.  CO. 

(Sapreme  Ooort  of  MiBSouri,  DiviBioii  No.  1. 

Dea  6,  1913.) 

1.  Btidxnoi  ({  80*)— Pbbbiticftiors— Law  or 
Othbb  State. 

In  an  action  for  personal  injuries  snatain- 
ed  in  Kansas,  wltere  neither  party  proved  the 
law  of  Kansas,  the  law  of  Missoari  applied, 
and  plaintiff  wonld  not  be  denied  a  recovery  be- 
cause of  his  failure  to  prove  the  law  of  Kan- 
sas. 

Sid.  Note.— For  other  cases,  see  Evidence, 
t  Dig:  I  101;   Dec  Dig.  I  80.*] 

2.  EviDKKCB    (J    80*)— PUC8U1CPTI0NS— Laws 
or  Othkb  States. 

In  the  absence  of  a  showing  to  the  con- 
trary, the  laws  of  a  sister  state  will  be  pre- 
sumed to  be  the  same  as  that  of  the  former. 

FUd.  Note. — For  other  cases,   see   Evidence, 
Cent.  Dig.  |  101;  Dec.  Dig.  g  60.*] 

8.  Stbkkt  Raiuboads  ({  117*)— Actions  fob 

Injitbiss— Questions  fob  Jubt. 

In  an  action  for  injuries  in  a  collision  be- 
tween a  street  car  and  a  buggy,  where  the  mo- 
torman  admitted  that  he  saw  plaintiff's  horse 
before  plaintiff  could  see  the  car,  and  realized 
that  a  collision  was  imminent,  and  there  was 
evidence  that  by  ordinary  care  he  could  or 
ought  to  have  seen  the  horse  before  he  actu- 
ally did,  and  that  with  the  appliances  at  hand 
he  could  have  stopped  the  car  after  reaching 
the  Mrfnt  from  which  he  first  saw  the  horse, 
and  Defore  reaching  the  point  of  collision,  the 
court  did  not  err  in  submitting  the  case  upon 
the  humanitarian  theory;  since  the  motorman's 
duty  to  stop  or  slacken  the  speed  of  his  car 
did  not  commence  merely  when  the  horse  was 
actually  on  the  trad,  bat  commenced  when 
he,  as  a  prudent  motorman,  could  see  that 
plaintiff  was  intending  to  cross  the  track,  obliv- 
ions to  danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,  Cent   Dig.   {{   239-267;    Dec.    Dig.   | 

tn*i 

4.  Stbxet  Raiiaoads  (|  90*)— Liabilitt  fob 

iNJtJBiis  —  iNJTJBiKS  Avoidable  Notwitb- 

STANDING  Contbibutobt  Neouobnok. 

The  motorman  in  charge  of  a  street  car, 

after    discovering    a   vehicle    in    danger,    was 

bound  to  use   all  reasonable  effort  consistent 

with  the  safety  of  persons  on  board  the  car  to 

avoid  a  collision. 

[Ed.  Note.— For  other  cases,  «ee  Street  Rail- 
roads, Cent.  Dig.  K  190-193;  Dec.  Dig.  i  90.*] 

6.  Appkal  and  Ebbob  a  882*)— Review- IN- 

YITBD    EBKOB. 

In  an  action  for  injuries  sustained  in  a 
collision  with  a  street  car,  defendant  could  not 
complain  that  Instructions  correctly  stating  and 
applying  the  humanitarian  doctrine  conflicted 
with  instructions  given,  at  its  request,  on  the 
subject  of  contributory  negligence,  which  ig- 
nored the  humanitarian  doctrine. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3591-3610;    Dec  Dig.  § 
882.*] 
6.  Evidence  (|  474*)— Opinion   Bvidenob- 

CpUPKTENOT  of  BXPEBTS.' 

In  an  action  for  injuries  sustained  in  a  col- 
lision between  a  street  car  and  a  buggy,  where 
the  driver  of  the  buggy  testified  that  he  had 
frequently  ridden  in  street  cars,  noticed  their 
speed,  and  had  occasion  to  estimate  it  at  times, 
and,  though  given  an  opportunity,  defendant's 
counsel  declined  to  ezamme  him  further  as  to 
his  qualifications,  he  was  properly  permitted 
to  testi^  as  to  tne  speed  of  the  car. 

[Ed.  Note.— For  ■  other  cases,  see  Evidence. 
Cent  Dig.  H  2196-2219;   Dec.  Dig,  j  474.*] 


7.  Bvideroe  ({  689V&*)— Opiinoii  Evidence— 
Competency  of  Expebts. 

In  an  action  for  injuries  sustained  in  a 
collision  with  a  street  car,  a  witness  who  for 
more  than  a  year  had  been  in  defendant's  em- 
ploy as  a  motorman  and  conductor,  was  famil- 
iar with  its  cars  of  the  class  to  wnich  the  one 
which  injured  plaintiff  belonged,  had  operated 
such  cars,  knew  their  equipment  and  the  meth- 
ods of  stopping  them,  had  seen  the  tracks 
where  the  accident  occurred,  had  been  over  the 
curve  there  several  times  and  knew  there  was 
a  grade  at  that  point,  was  properly  permitted 
to  testify  respecting  the  distance  within  which 
the  car  could  have  been  stopped. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2350-2852;   Dec  Dig.  S  639^.*] 

8.  Evidence  (i  548*)— Opinion  Bvidenob— 
Htfotheticai,  Questions. 

In  an  action  for  personal  injuries,  ques- 
tions asked  the  physician  who  treated  the  in- 
juries and  the  surgeon  who  operated  therefor, 
as  to  whether  the  conditions  discovered  by 
them  could  have  been  the  result  of  the  acci- 
dent, which  questions  hypothesized  the  facts 
of  the  aoddent  as  detailed  by  plaintifTs  wit- 
nesses, were  properly  admitted. 

[Ed.   Note. — For  other  cases,   see  Evidence, 
Cent  Dig.  {f  2346,  2365;   Dec.  Dig.  |  648.*] 

9.  Daxaoes  (t  168*)— Actions  fob  In-tobies 
—Evidence  Admissible  undeb  Pleadings. 

In  an  action  for  personal  injuries,  where 
the  petition  alleged  that  plaintiff's  kidney  was 
crushed  and  that  he  was  otherwise  injured  in- 
ternally, and  there  was  evidence  that  the  con- 
dition of  his  kidney  disclosed  by  an  operation 
was  due  to  traumatism,  resulting  in  a  frac- 
turing of  the  urinary  or  secreting  parts  of  the 
kidney  followed  by  a  leakage  of  the  urine  into 
the  fatty  tissue  surrounding  the  kidney,  and 
that  the  kidney  was  fractured  or  cracked,  evi- 
dence that  the  urine  on  examination  after  the 
injur:^  and  before  the  operation  was  found  to 
contain  blood  cells,  indicating  that  blood  was 
getting  into  the  unne  was  not  outside  the  is- 
sues, the  examination  being  simply  one  of  the 
methods  which  disclosed  the  condition  of  the 
kidney  and  led  to  the  operation. 

[Bid.  Note.— For   other   cases,  see  Damages, 
Cent  Dig.  H  441-444;   Dec  Dig.  {  168.*] 

10.  Damaoes  (I  185*)— Actions  fob  Injubies 
—Sufficiency  of  Evidence. 

In  an  action  for  personal  injuries  sustain- 
ed in  a  collision  with  a  street  car,  where  phy- 
sicians who  treated  plaintiff  and  the  surgeon 
who  operated  upon  him  testified  that  the  con- 
dition of  his  kidney  was  due  to  traumatism, 
and  that  the  injury  received  in  the  collision 
could  have  caused  such  condition,  there  was 
no  evidence  that  he  had  received  any  other  in- 
jury which  could  have  produced  such  condi- 
tion, and  the  surgeon  testified  that  he  never 
found  it  to  be  present  in  a  case  of  disease,  the 
evidence  showed  sufficiently  that  such  condi- 
tion resulted  from  the  collision. 

[Ed.   Note.— For  other  cases,   see  Damages, 
Cent  Dig.  ff  603-508;    Dec.  Dig.  i  185.*] 

11.  New  Tbial  (|  124*)  —  Motions  —  Suwi- 

OIENCY. 

A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  which  neither  stated 
the  evidence,  gave  the  names  of  any  witnesses, 
nor  stated  the  diligence  used  before  the  trial, 
was  insufficient  and  properly  denied. 

[Ed,  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  11  260-253;    Dec  Dig.  {  124.*] 

12.  New  Tbial  ({  108*)— Newly  Diboovebed 
Evidence— Sufficiency. 

Alleged  newly  discovered  evidence  produc- 
ed on  a  motion  for  a  new  trial  AeM  to  be  of 
such  slight  probative  force  and  the  counter 
affidavits  of   such   great   probative   force   that 
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Ok«  motion  miclit  properly  have  been  denied 
on  the  ^oond  that  there  was  no  reasonable 
probability  that  a  different  result  would  be  pro- 
duced on  a  new  trial  by  such  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  K  226.  227;   Dec.  Dig.  f  108.*] 

13.  Damaobs  (I  132*)— BxoEaaiTxirasa— Pkb- 

80NAI.  Injvubb. 

Plaintiff,  87  years  old,  strong  and  active, 
and  in  the  real  estate  business,  was  injnred  in 
a  coDision  with  a  street  car.  He  was  not  im- 
mediately disabled,  but  suffered  much  pain,  and 
a  few  hours  afterward  took  to  his  bed  where 
he  remained  for  six  days.  There  were  no  ex- 
ternal woands  oc  bruises.  On  June  28,  1908, 
18  days  after  the  injuj^,  h«  was  again  confined 
to  hia  bed  and  a  physician  Mlled.  On  August 
3d,  a  serious  operation  was  performed.  The 
Udney  was  exposed,  the  lymphatic  capsule  dis- 
sected loose  and  found  to  be  hard  and  com- 
pressed. It  was  then  stripped,  the  kidney 
opened  and  a  drainage  tube  put  in  place  in  the 
kidney,  through  whidi  the  urine  was  discharg- 
ed for  four  months.  The  operation  necessi- 
tated the  handling  of  nerves  causing  pain  re- 
quiring two  weeks  or  more  to  disappear.  He 
was  in  the  hospital  for  six  weeks,  and,  though 
his  condition  was  considerably  improved  by 
the  operation,  the  Iddney  hung  lower  than  it 
should,  interfering  with  its  function  and  causing 
pais.  This  condition  was  permanent  unless 
corrected  by  another  operation.  He  suffered 
from  nervousness  and  msomnia,  prior  to  the 
operation  suffered  agonising  pain,  and  there- 
after suffered  considerable  pain  down  to  the 
time  of  the  trifd  in  February,  1909,  at  which 
time  walking  was  painful.  Held,  that  a  ver- 
dict for  117,600  was  excessive  and  required 
a  new  trial  unless  plaintiff  would  remit  all  in 
excess  of  $10,000. 

[B)d.  Note.— For  other  cases,  see  Damages, 
Oent  Dig.  ||  872-385,  396;   Dec.  Dig.  {  1^.*] 

Bond,  J.,  dissenting  in  part. 

Appeal  from  Circnlt  Ck)art,  Jackson  Coun- 
ty; Walter  A.  Powell,  Judge. 

Action  by  Claude  H.  Lyons  against  the 
Metropolitan  Street  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed  conditionally. 

John  H.  Lucas  and  Chas.  N.  Sadlef,  both 
of  Kansas  City,  for  appellant  John  T.  Bar- 
ker, of  Jefferson  City,  and  Sparrow,  Page  It 
Rea,  of  Kansas  City,  for  respondent 

BLAIR,  C.  This  Is  an  action  for  damages 
for  injuries  plaintiff  alleges  he  received  when 
one  of  defendant's  cars  collided,  at  the  cross- 
ing of  Fifth  street  and  HaskeU  avenue,  Kan- 
sas City,  Kan.,  with  a  boggy  in  which  plain- 
tiff, and  his  brother-in-law  were  riding.  The 
negligence  charged  in  the  petition  is  (1)  neg- 
ligent, careless,  and  reckless  speed;  (2)  a 
n^Ugent,  careless,  and  reckless  failure  to 
give  warning  of  the  car's  approach  to  the 
crossing;  and  &)  that  defendant's  servants 
In  charge  of  the  car  did  not  employ  proper 
care  to  either  slacken  speed  or  stop  the  car 
after  they  saw,  or  by  the  exerdae  of  reason- 
able care  could  have  seen,  plaintiff  on  said 
crossing.  Then  follow  allegations  as  to  the 
injuries  suffered.  The  answer  was  a  general 
denial.  There  was  a  Judgment  for  plaintiff 
for  $17,500,  and  defendant  appealed. 

[1,2]  I.  It  is  contended  that  since  Kansas 


was  the  sc^e  of  the  injury  there  was  no 
cause  of  action  unless  the  laws  of  Kansas 
gave  It,  and  that,  as  a  consequence,  pleading 
and  proof  of  the  law  of  Kansas  giving  a 
cause  of  action  In  the  drcomstances  was  am 
indispensable  prerequisite  to  a  recovery.  No 
law  of  Elansas  was  pleaded  or  proved  by  ei- 
ther party. 

In  Thompson  v.  Railroad,  243  Mo.  loa  dt. 
349,  148  S.  W.  484,  plaintiff  sought  damages 
for  ijersonal  Injuries  received  In  Arkansas, 
and  this  court  unhesitatingly  held  that,  since 
"no  statute  or  other  law  of  Arkansas"  was 
pleaded,  the  appUcatory  law  was  that  of  the 
fonun;  and  in  Biggie  r.  Railroad,  159  Mo. 
App.  loa  dt  851, 140  S.  W.  602,  the  rule  was 
stated  to  be  that  In  a  case  of  this  kind,  "in 
the  absence  of  a  showing  to  the  contrary,  it 
will  be  presumed  the  laws  of  a  sister  state 
are  the  same  as  our  own."  There  is  a  dif- 
ference between  these  two  principles  (Cherry 
V.  Sprague,  187  Mass.  118,  72  N.  B>.  456,  67 
I*  R.  A.  83  and  note,  106  Am.  St  Rep.  38), 
but  It  is  not  of  a  character  such  as  material- 
ly to  affect  the  question  raised  in  this  case, 
and  need  not  be  discussed.  Under  both 
views  the  trial  court  was  right  in  trying  the 
case  under  our  law. 

The  cases  dted  by  defendant's  counsel 
(Mathleson  v.  Railroad,  219  Mo.  loc.  dt  642, 
118  S.  W.  9,  and  Newlln  v.  Railroad,  222  Mo. 
loa  dt  391,  392,  121  B.  W.  126)  were  both 
actions  founded  on  Kansas  statutes,  pleaded 
and  proved,  and  must  be  read  In  the  light  of 
that  fact  So  read  they  furnish  no  support 
for  the  present  contention.  In  the  former, 
the  court,  after  saying  the  action  was  on  the 
statute  and  a  diange  of  front  would  not  be 
X>ermitted,  further  held  that  the  common  law 
would  not  be  presumed  to  be  In  force  in  Kan- 
sas. In  doing  so,  however,  It  approvingly 
dted  and  quoted  from  cases  in  this  state 
which  lay  down  the  rule  adopted  and  ap- 
plied in  Thompson  v.  Railroad,  supra.  Prop- 
erly understood  that  decision  Is  no  authority 
for  saying  that  a  plaintiff,  injured  in  Kan- 
sas, who  brings  In  the  courts  of  this  state  an 
action  for  damages  for  injuries  actionable 
under  our  general  law  of  negligence  will,  at 
the  dose  of  the  trial,  be  turned  out  of  court 
because  he  does  not  plead  and  prove  the 
laws  of  Kansas  applicable  to  the  facts.  In 
such  case,  unless  defendant  proi>erly  Invokes 
the  laws  of  the  sister  state,  the  law  of  Mis- 
souri is  to  be  applied.  This  conclusion  ren- 
ders unnecessary  discussion  of  those  assign- 
ments of  error  which  proceed  upon  the  as- 
sumption that  the  law  of  Kansas  applies, 
and  leaves  for  consideration  only  those  rul- 
ings which  are  asserted  to  be  erroneous  when 
Judged  by  the  law  of  this  state.  These  will 
be  considered  in  the  subsequent  paragraphs. 

[S]  II.  It  Is  insisted  that  there  was  no  evi- 
dence which  Justified  the  trial  court  In  sub- 
mitting the  case  to  the  Jury  on  the  humanita- 
rian theory.    On  this  phase  of  the  case  there 
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was  substantial  erldence  of  the  following 
jtertlnent  facts:  Defendant's  double  tracks 
are  laid  east  and  west  along  Haskell  avenne ; 
Flftb  street  rnns  nortb  and  south,  and  at  the 
Intersection  of  the  street  and  avenue  the  lat- 
ter "Jogs"  south  to  such  an  extent  that  east 
of  Fifth  street  Its  south  line  Is  quite  or  al- 
imost  on  a  line  with  Its  north  line  west  of 
Fifth  street;  in  passing  eastward  across  Fifth 
street  defendant's  tracks  curve  to  the  south, 
the  curve  beginning  a  little  west  of  the  west 
line  of  that  street,  to  such  an  eztmt  that  the 
south  or  eastbound  track  approaches  very 
near  the  curb  on  the  south  side  of  Haskell 
avenue,  the  sidewalk  at  that  point  being 
quite  narrow;  there  Is  a  two-story  building  on 
the  southwest  comer  of  the  intersection  of 
the  street  and  avenue,  and  It  and  the  awn- 
ings thereon  as  placed  at  the  time  of  the  ac- 
cident so  obstructed  the  vision  of  one  com- 
ing from  the  south  on  Fifth  street  that  he 
could  not  see  defendant's  tracks  for  any  con- 
siderable distance  west  of  the  west  line  of 
that  street  until  he  had  reached  a  point  about 
15  or  16  feet  south  of  the  south  track;  west 
of  Fifth  street  the  tracks  are  laid  on  a  very 
porceptlble  upgrade,  estimated  as  3  or  4  per 
cent;  the  accident  occurred  at  about  11:30 
a.  m.; '  a  mist  or  drizzle  of  rain  was  falling 
but  there  Is  no  evidence  this  was  of  a  char- 
acter to  obscure  the  vision. 

Plaintiff  and  his  brother-in-law,  the  latter 
driving,  were  in  a  one-horse  buggy,  traveling 
north  along  the  center  of  Fifth  street  which, 
at  this  point,  is  60  or  65  feet  wide  between 
the  property  lines;  as  the  vehicle  approach- 
ed the  tracks  its  speed  was  slackened  and  Its 
occupants  listened  for  cars  and  looked  both 
east  and  west,  but  neither  saw  nor  heard  a 
car  nor  heard  any  warning  of  one's  ap- 
proach. Their  view  of  the  track  west  of 
Fifth  street  was  obstructed  by  the  building 
above  referred  to  until  the  horse  reached  a 
point  very  near  the  track.  Plaintiff  testifies 
that,  when  the  vehicle  reached  a  point  where 
he  could  see  to  the  west  down  Haskell  ave- 
nue 30  or  40  feet,  he  looked  in  that  direction, 
but  saw  no  car.  At  this  time  the  horse  was 
In  5  or  6  feet  of  the  track  and  moving  stead- 
ily toward  it  In  a  trot,  and  his  speed  is  vari- 
ously estimated  by  the  witnesses  at  from  2% 
to  10  miles  per  hour.  At  the  moment  the 
horse  reached  the  south  rail  of  the  track  or 
just  after  his  front  feet  passed  over  it  plain- 
tiff and  his  brother-in-law,  for  the  first  time 
they  say,  saw  the  car,  then  10  or  12  feet 
west  of  the  west  property  line  of  Fifth  street, 
and  35  or  40  feet  from  the  horse.  The  car 
was  moving  at  the  rate  of  12  or  15  miles  per 
hour.  Plaintiff  testified  that  at  this  Juncture 
the  motorman's  face  was  turned  toward  the 
rear  of  the  car,  in  the  center  of  which  the 
conductor,  who  was  the  only  other  occupant, 
was  standing.  Hedrlck,  who  was  driving  the 
horse,  saw  the  car  at  the  same  moment 
plaintiff  did,  and  immediately  attempted  to 
turn  the  horse  to  the  right  so  as  to  get  him 
off  the  track,  but  this  effort  was  unsuccess- 


ful, and  the  fender  of  Che  car  "picked  up" 
the  horse,  and  the  car  struck  the  left  front 
wheel  of  the  buggy  and  broke  It,  so  that  the 
axle  fell,  and  plaintiff,  who  was  riding  upon 
the  left  side  of  the  buggy,  was  brought  down 
against  the  car,  and  the  horse,  buggy,  and  oc- 
cupants were  dragged  or  carried  in  this  po- 
sition 30  or  40  feet  before  the  car  was  stop- 
ped. 

The  motorman  testified  that  be  "had  on  a 
full  head  of  power  up  to  about  the  property 
line"  on  the  west  side  of  Fifth  street,  and 
that  the  car  was  moving  12  or  13  miles  per 
hour ;  that,  when  he  first  saw  the  horse  and 
buggy  approaching  the  track,  the  car  was  10 
or  12  feet  west  of  the  west  property  line  of 
Fifth  street,  and  the  horse's  head  was  8  or 
10  teet  south  of  the  track,  and  the  horse  was 
approaching  the  track  at  the  rate  of  8  or  10 
miles  per  hour.  On  cross-examination,  the 
motorman  further  testified  as  follows:  "Q. 
What  Is  a  blind  crossing?  A.  Where  you 
can't  see  only  to  a  certain  extent.  Q.  To 
that  extent  then  It's  more  dangerous  than 
the  open  crossing?  A.  Certainly,  I  just  said 
that  Q.  And  you,  as  a  motorman  running 
on  that  line,  appreciated  that  f&ct  that  morn- 
ing? A.  Yes,  sir.  Q.  And  when  you  ap- 
proached that  crossing  it  was  your  duty  as  a 
motorman  to  have  your  car  under  control, 
expecting  to  see  people  crossing?  A.  Yes, 
sir.  Q.  You  knew  that  was  your  duty  that 
morning?  A.  Certainly.  Q.  A  person  ap- 
proaching from  the  south  and  driving  north 
over  this  railroad  track,  on  account  of  the 
conditions  which  you  have  detailed,  could 
only  see  a  very  little  distance  up  the  track, 
you  think  Mr.  Trembley?  A.  I  wouldn't 
know  what  you  would  call  a  little  distance. 
Q.  Well,  just  a  short  distance  then.  The 
building  is  an  obstruction.  Isn't  it,  Mr.  Trem- 
bley? A,  Yes,  sir.  Q.  Now  then,  you  ar* 
very  familiar  with  tiiat  crossing?  A.  I  am. 
Q.  Now  then,  when  the  horse's  head  was 
about  8  feet  south  of  the  track,  as  you  told 
Mr.  White  you  first  saw  It  the  men  in  the 
buggy  couldn't  see  the  car  at  all,  could  they 
Mr.  Trembley?  A.  Not  in  the  position  they 
were  in.  Q.  Naturally  you,  on  the  car,  could 
see  the  horse's  head  first?  A.  Yes,  sir.  Q. 
Now;  when  you  saw  the  horse's  bead,  going 
at  that  speed,  you  knew  he  was  going  to  try 
to  cross  the  track  didn't  you?  A.  No,  I  did 
not  Q.  What  did  you  think  the  horse  was 
going  to  do?  A.  WeU,  I  didn't  know.  Q. 
He  was  going  pretty  fast?  A.  Yes,  sir.  Q. 
Within  8  feet  of  the  track,  going  at  the  rate 
of  speed  he  was  going,  you  knew  it  would  be 
very  difficult  to  stop  him  after  be  got  on  the 
track?  A.  Certainly.  Q.  So  you  knew  he 
would  likely  be  at  the  crossing  when  you  got 
there?  A.  Yes.  Q.  And  you  knew  if  he  was 
on  the  crossing  when  you  got  there,  there 
would  be  a  collision?  A.  Yes,  sir.  Q.  When 
you  were  10  or  12  feet  west  of  the  property 
line  you  first  discovered  the  horse's  head^ 
A.  Yes,  sir.  Q.  You  say  10  or  12  feet  west 
that's   Just  an   estlmatet    A.  Yes,   sir.    Q. 
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Ton  are  not  pretNtdlng  to  give  me  tbe  exact 
feet  now?  A.  No."  He  fnrtlier  testified  that 
the  horse  traveled  to  the  track  from  the 
point  where  he  first  saw  him  in  abont  the 
same  time  the  car  traveled  to  the  point  of 
collision  from  the  point  about  86  feet  west 
thereof,  from  which  point  he  flnt  saw  the 
horse's  head ;  that  the  occupants  of  the  bug- 
gy could  not  see  the  car  as  soon  as  witness 
could  see  the  horse ;  and  that  the  horse  was 
nearly  on  the  track  before  the  occupants  of 
the  buggy  could  see  the  car.  He  said  he  had 
given  the  usual  warnings  of  the  car's  ap- 
pioadi  to  the  crossing,  and  again  sounded 
the  gong  as  soon  as  he  saw  the  horse,  denied 
tnmlng  his  face  from  the  front  after  reach- 
ing the  point  12  or  16  feet  west  of  the  west 
line  of  Fifth  street,  and  declared  he  used  ev- 
ery effort  to  stop  the  car  after  he  discovered 
plalntUTs  peril.  There  was  evidence  that 
the  car  could  have  been  stopped  safely  in  25 
or  30  feet,  and  that  at  the  moment  the  car 
struck  the  buggy  the  motorman  was  setting 
the  brake. 

There  was  evidence  which  conflicted  in 
several  respects  with  that  set  out,  but  it  is 
to  be  disregarded  in  determining  the  ques- 
tion presented  by  the  contention  now  being 
considered. 

It  was  said  in  Bills  v.  Metropolitan  Street 
Railway,  234  Mo.  loa  dt  680,  681,  138  S.  W. 
30,  in  which  there  was  evidence  that  plaintiff, 
apparently  oblivious  to  danger,  drove  upon 
the  track,  and  the  vehicle  he  was  in  was 
struck  and  he  was  killed,  that  the  "duty  of 
the  motorman  did  not  commence  merely  when 
the  horse's  feet  were  actually  at  the  south 
track.  It  commenced  at  such  a  time  as  a 
prudent  motorman  could  see  that  he  (plain- 
tiff) was  intent  on  pursuing  his  Journey 
across  the  track,  oblivious  to  danger  from 
the  car.  Then  was  when  he  came  within  the 
danger  zone,  and  at  and  after  that  time  the 
motorman,  whose  duty  it  was  to  see  him,  was 
not  entitled  to  supinely  await  the  event  to 
see  if  the  boy  would  save  himself.  He  was 
obliged  to  act  on  reasonable  appearances, 
put  his  car  under  control  (if  not  already  so), 
slack  It,  if  he  could,  and  stop  it,  if  necessary 
and  if  it  could  be  done.  *  *  *  If  the  con- 
duct and  action  of  a  party  approaching  a 
street  railway  track  would  lead  a  motorman 
of  ordinary  prudence  to  conclude  that  such 
party  was  going  upon  the  track  in  front  of 
the  car,  the  right  of  the  motorman  to  act 
on  the  presumption  that  the  person  would 
stop  before  going  on  the  track  ceases." 

In  the  case  of  Holden  v.  Railway  Co.,  177 
Mo.  loc.  dt  463,  464,  76  S.  W.  973,  the  facts 
were  that  the  injury  occurred  at  a  busy 
street  crossing;  that  plaintiff  was  driving 
east  on  Pine  street  in  a  one-horse  stake-wag- 
on and  was  moving  downgrade  in  a  trot,  at 
the  rate  of  6  to  7  miles  per  hour,  and  when 
the  horse  was  4  or  6  feet  from  the  track  he 
looked  and  saw  a  car  coming  rapidly  about 
26  feet  away;  the  driver  turned  the  horse 
diagonally   across    the  street   towards   the 


north,  and  after  reaching  the  north  crossing 
of  Pine  street,  while  one  wheel  of  the  wagon 
was  on  the  car  track,  the  car  struck  the 
wagon  and  plaintiff  was  injured.  In  dis- 
cussing the  duty  of  the  motorman  In  that 
case,  this  court  (177  Mo.  loc.  dt.  470,  76  S. 
W.  976)  said :  "We  take  it,  that  If  the  motor- 
man  dlacovered  that  the  vehicle  was  ap- 
proaching this  crossing  at  a  negligent  rate  of 
speed,  and  that  he  further  observed  that  they 
wera  negligent  in  not  looking  out  for  the  ap- 
proach of  the  car,  then,  notwithstanding  the 
negligence  of  the  plaintiff,  it  was  the  duty  of 
the  motorman  to  so  regulate  the  speed  of  the 
car,  if  In  his  power,  as  to  avoid  the  infliction 
of  any  injury.  In  other  words,  the  mere 
negligence  of  the  plaintiff,  in  approaching 
and  crossing  the  track,  would  not  Justify  the 
infliction  of  an  injury,  if,  by  the  exercise  of 
reasonable  care  and  caution,  it  could  be 
avoided.  The  servant  will  not  be  permitted 
to  assume  that  a  person  is  aware  of  the  ap- 
proach of  the  car  and  wUl  stop,  in  due  time 
to  avoid  injury,  and  at  the  same  time  admit 
that  he  knows  that  the  person  was  not  per- 
forming his  duty  In  that  respect,  in  ignoring 
the  violent  ringing  of  the  bell,  giving  no  at- 
tention or  notice  to  the  approadi  of  the  car." 

The  same  principle  was  approved  in  Eck- 
hard  v.  Transit  Co.,  190  Mo.  loc.  dt  618,  619, 
89  S.  W.  602 ;  Moore  v.  Transit  Co.,  194  Mo. 
loc.  dt  12, 13,  92  S.  W.  390;  Powers  v.  Trans- 
it Co.,  202  Mo.  loc.  dt  281,  100  S.  W.  655, 
and  many  other  cases. 

In  view  of  the  fact  that  in  this  case  the 
motorman  testified,  in  substance,  that  he 
saw  the  horse  before  the  plaintiff  could 
see  the  car,  and  that,  he  realized,  from  the 
horse's  speed,  that  a  collision  was  Imminent, 
and  that  there  is  evidence  he  could  have  seen 
and,  in  the  exercise  of  ordinary  care,. ought 
to  have  seen  the  horse  before  he  actually 
did  see  him,  but  that  he  was  not  keeping  his 
eye  upon  the  track,  having  turned  to  look 
into  the  car,  and  also  evidence  that  with  the 
appliances  at  hand  he  could  safely  have 
stopped  the  car  after  reaching  the  point  from 
which  he  says  he  first  saw  the  horse  and  be- 
fore reaching  the  point  of  collision,  there 
was  no  error  in  submitting  the  case  to  the 
Jury  upon  the  humanitarian  theory. 

Numerous  cases  are  cited  as  supporting  a 
contrary  conclusion.  An  examination  of  them 
discloses  that  some  are  cases  in  which  pe- 
destrians stepped  suddenly  upon  the  track  in 
front  of  street  cars  or  railroad  trains;  in 
others  the  facts  were  that  persons  and  vehi- 
cles were  negligently  on  the  tracks,  and  there 
was  no  evidence  they  could  have  been  seen 
in  time  for  the  injury  to  have  been  avoided; 
in  others  there  was  nothing  in  the  manner 
in  which  the  injured  person  approached 
the  track  to  indicate  he  would  not  or  could 
not  stop  before  going  in  front  of  the  car  or 
train;  in  others  the  person  was  injured  while 
walking  on  the  railroad  track,  nothing  in- 
dicating an  obliviousness  to  danger;  othera 
turn  upon  the  absoice  of  any  substantial  evi- 
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dence  to  show  that  the  Injury  conld  hare 
been  avoided  after  the  Injured  person's  peril 
was  or  ought  to  have  been  discovered.  A 
detailed  discussion  of  the  cases  cited  is  deem-; 
ed  unnecessary.  A  careful  examination  of 
them  discloses  that  they  are  not  opposed  to 
the  rule  as  above  quoted  and  applied. 

[4,  C]  III.  The  first  instruction  for  plain- 
tlfC  is  said  to  be  erroneous  (1)  in  that,  in 
connection  with  the  submission  of  the  human- 
itarian theory,  the  court,  among  other  things, 
told  the  Jury  that  it  was  the  duty  of  the 
motorman,  after  discovering  a  vehicle  in 
danger  "to  use  all  reasonable  effort  conslstr 
ent  with  the  safety  of  persons  on  board  to 
avoid  colliding  with  them,"  and  (2)  in  that 
It  does  not  permit  the  Jury  to  consider  plain- 
tiff's contributory  negligence.  The  first  ob- 
jection is  answered  by  the  authorities  quot- 
ed in  the  preceding  paragraph.  The  clause 
objected  to  correctly  stated  the  motorman's 
duty  In  the  drcnmstances  premised.  The 
second  objection  is  argued  on  the  theory  that 
the  instruction  conflicted  with  certain  in- 
structions glvea  tor  defendant  on  the  sub- 
ject of  contributory  negligence. 

It  is  not  contended  (except  In  the  feature 
already  mentioned)  plaintiff's  first  and  second 
instructions  do  not  correctly  formulate  and 
apply  the  humanitarian  doctrine.  In  fact 
they  contain  a  correct  announcement  of  it. 
Defendant  is  in  no  position  to  complain  be- 
cause of  their  confiict,  if  any,  with  instruc- 
tions, given  at  its  instance,  on  the  subject  of 
contributory  negligence,  which  ignored  the 
humanitarian  doctrine.  Ellis  v.  Metropolitan 
St  Railway,  234  Mo.  loc.  dt  679,  138  S.  W. 
23.  It  is  suggested  the  Jury  disregarded  these 
last-mentioned  instructions.  There  is  nottiing 
to  indicate  they  were  Ignored,  except  in  so 
far  as  they  conflicted  with  correct  Instruc- 
tions given  for  plaintiff.  To  that  extent  they 
should  have  been  Ignored. 

[8]  IV.  (1)  Another  contention  Is  that  the 
witness  Hedrlck,  who  was  driving  the  buggy, 
was  erroneously  permitted  to  testify  as  to  the 
speed  of  the  car.  He  testlfled  he  had  fre- 
quently ridden  In  street  cars  and  noticed 
their  speed  and  had  had  occasion  to  estimate 
it  at  times.  Defendant's  trial  counsel  was 
tendered  an  opportunity  to  examine  witness 
farther  as  to  his  qualification,  and  declined 
to  do  so,  but  objected  that  the  witness  had 
not  "qualified  as  a  speed  expert"  There  was 
no  error  in  overruling  this  objection  and  per- 
mitting Hedrlck  to  testify.  Moon  v.  Transit 
Co.,  23T  Mo.  loc.  dt  431,  432,  141  S.  W.  870, 
Ann.  Cas.  1913A,  183. 

[7]  (2)  There  was  no  error  in  p^mittlng 
the  witness  Lentz  to  testify  respecting  the 
distance  within  whidi  the  car  could  have 
been  stopped.  This  witness  at  one  time  had 
been  in  defendant's  employ  as  a  motorman 
and  conductor  for  more  than  a  year,  and  was 
familiar  with  defendant's  cars  of  the  class 
to  which  the  one  which  injured  plaintiff  be- 
longed, had  operated  can  of  that  class,  knew 


their  equipment  and  the  methods  of  stopping 
them.  He  also  had  seen  the  tracks  at  the 
place  where  the  accident  occurred,  had  been 
over  the  curve  there  several  times,  and  knew 
there  was  a  grade  at  that  point  Contrary  to 
counsel's  contention  in  his  brief,  the  hypo- 
thetical  question  included  the  fact  that  the 
car  was  approaching  the  curve  at  Fifth  and 
Haskell,  the  fact  that  it  was  moving  upgrade, 
and  the  fact  that  rain  had  beesi  falling  and 
it  was  drizzling  at  the  time.  There  was  no 
error  in  connection  with  the  admission  of  this 
testimony. 

[I]  (8)  EJxception  was  saved  to  the  ruling 
permitting  hypothetical  questions  to  be  pro- 
pounded to  jdiyslclans  offered  as  witnesses. 
No  authorities  are  cited,  and  objections  of  a 
rather  general  character  are  made  in  the 
brief.  The  physicians  who  had  treated  plaln- 
tifTs  injuries  and  the  surgeon  who  operated 
on  him  were  the  witnesses  to  whom  the 
hypothetical  questions  were  propounded.  The 
object  of  these  questions  was  to  elicit  tes- 
timony as  to  whether  the  condition  of  plaln- 
tilTs  left  kidney  could  have  been  due  to  the 
collision  with  the  car.  The  question  hypoth- 
esized the  facts  of  the  accident,  as  detailed 
by  the  plaintiff  and  his  brother-in-law,  and 
in  each  instance  the  inquiry,  in  effect,  was 
whether  the  conditions  the  witness  actually 
discovered  could  have  been  the  result  of  the 
accident    There  was  no  error. 

[I]  (4)  It  is  urged  it  was  oror  to  permit 
Dr.  De  Lamater  to  testify  as  to  the  results 
of  an  examination  of  plaintUTs  urine  six 
weeks  after  the  injury  and  one  week  before 
the  operation  occurred.  The  testimony  was 
that  the  examination  of  the  urine  disclosed 
an  excess  of  blood  cells  in  the  urine,  which, 
the  vrltness  said,  meant  that  blood  was  get- 
ting into  the  urine.  It  is  insisted  this  tes- 
timony was  not  within  the  allegations  of  the 
petition.  It  was  alleged  that  plaintiff's  left 
kidney  was  crushed,  and  that  he  was  "oth- 
erwise injured  internally."  There  was  evi- 
dence that  the  condition  of  the  kidney  whicb 
the  operation  disclosed  was  probably  due  to 
traumatism,  resulting  in  a  "fracturing  in  to 
the  urinary  or  secreting  parts  of  the  kid- 
ney" followed  by  a  leakage  of  the  urine  into 
the  fatty  tissue  surrounding  the  kidney,  and 
that  the  kidney  seemed  to  have  been  "frac- 
tured" or  "cracked"  within  the  capsule  or 
covering  which  incloses  it  The  examination 
of  the  urine  was  simply  one  of  the  methods 
adopted  which  disclosed  the  condition  of  tlie 
kidney  and  led  to  the  operation  plaintiff  un- 
derwent The  evidence  was  relevant  to  tlie 
issue  whether  plaintiff's  kidney  was  crushed 
as  alleged. 

[10]  (5)  It  is  also  insisted  that  there  was 
no  evidence  that  the  condition  of  plaintifTs 
kidney  was  the  result  of  the  collision.  The 
record  shows  that  the  physicians  who  treat- 
ed plaintiff  and  the  surgeon  who  operated 
upon  him  testified  that  the  condition  th;^ 
discovered  was  due  to  traumatlam  (wi  tut- 
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Jured  or  wonnded  condltton),  and  that  tbe 
injury  received  in  the  collision  of  the  car  and 
buggy,  in  their  opinion,  could  have  caused 
the  condition  discovered.  There  was  no  evi- 
dence plaintiff  had  received  any  other  injury 
which  could  have  produced  the  condition  the 
surgeon  found.  The  surgeon  testified  he  had 
never  known  the  condition  he  found  to  be 
present  in  a  "spontaneous  case,"  L  e.,  a  case 
of  disease.  The  contention  is  not  well  found- 
ed. 

[11,12]  v.  Error  is  assigned  on  the  trial 
court's  refusal  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The 
motion  for  new  trial  neither  stated  the  evi- 
dence discovered  nor  gave  the  names  of  any 
vrltnesses  nor  stated  the  diligence  used  before 
the  triaL  The  affidavit  of  counsel  filed  with 
the  motion  was  to  the  effect  that  counsel 
had  heard,  prior  to  the  day  the  motion  for 
new  trial  was  filed,  that  plaintiff  had  been 
engaged  in  a  fight  in  Denver,  Ck)lo.,  after 
he  was  injured,  and  four  months  before  the 
trial,  but  when  this  information  first  came  to 
counsel  his  affidavit  did  not  disclose  It  Is 
stated,  however,  that  he  first  learned  on  the 
day  the  motion  was  filed  that  one  Tudor  was 
an  Important  witness  and  would  state  that 
plaintiff  and  his  brother  had  a  fight  in  which 
plaintiff  claimed  his  injury  was  aggravated. 
Tndor's  aflldavit  was  filed.  In  this  it  was 
stated  affiant  was  told  that  plaintiff  and  his 
brother  were  fighting,  and  when  affiant  went 
to  the  room  plaintiff  looked  pale,  excited, 
and  nervous;  and  plaintiff  and  one  Waddell, 
who  was  present,  told  affiant  plaintiff's  broth- 
er was  intoxicated  and  had  attacked  him, 
whereby  plalntilTs  injuries  were  aggravated. 
Affidavits  of  plaintiff,  bis  brother,  and  Wad- 
dell were  filed  by  plaintiff,  and  in  all  it  was 
stated  that  no  altercation  between  plaintiff 
and  his  brother  had  occurred,  and  the  physi- 
cian whom  Tndor  swears  he  called  to  attend 
plaintiff  made  affidavit  that  he  found  plain- 
tiff suffering  from  a  cold  and  "found  no 
marks  or  bruises  on  plaintiff  or  anything  that 
would  indicate  be  had  had  a  fight."  Subse- 
quently and  at  the  succeeding  term  of  court, 
and  several  weeks  after  the  trial,  affidavits 
as  to  plaintiff's  condition  prior  to  the  date 
of  his  injury  were  filed.  In  none  of  these 
is  there  anything  to  indicate  that  plaintiff's 
kidney  was  previously  affected.  A  motion  to 
strike  out  these  affidavits  was  Immediately 
filed,  and  plaintiff  filed  counter  affidavits  of 
numerous  persons  tending  to  show  plaintiff, 
prior  to  his  injury,  was  a  strong,  active, 
healthy  man.  The  court  struck  out  the  affi- 
davits at  which  the  motion  mentioned  was 
aimed.  The  facts  In  this  connection  have 
been  fully  set  out  because  of  the  earnestness 
of  the  insistence  of  counsel  for  defendant 
that  this  ground  of  the  motion  should  have 
been  sustained. 

The  applicable  rule  has  been  recently  dis- 
cussed and  applied  (King  v.  Gilson,  206  Mo. 
loa  dt  278,  IM  S.  W.  02  et  seq.;   Winn  t. 


Grier,  217  Mo.  16c.  dt  461, 117  S.  W.  48)  and 
it  is  clear  the  ruUng  in  this  case  is  Justi- 
fiable on  the  simple  ground  that  the  motion 
was  Insufficient  In  so  far  as  the  ground  re- 
lating to  newly  discovered  evidence  Is  con- 
cerned. 

In  addition,  the  court  would  have  been 
fully  Justified  in  putting  its  ruling  on  the 
ground  that  the  probative  force  of  the  affi- 
davits defendant  filed  was  bo  slight  and  that 
of  the  counter  affidavits  so  great  that  there 
was  no  reasonable  probability  that  a  diffeiv 
ent  result  would  have  been  produced  by  any 
evidence  the  affidavits  disclosed  defendant 
could  have  obtained.  Devoy  ▼.  Transit  Oo., 
182  Mo.  218,  91  S.  W.  140. 

VI.  Finally,  it  Is  urged  that  the  verdict  is 
excessive.  In  so  far  as  the  argument  is  di- 
rected to  the  question  whether  the  injury  to 
the  kidney  was  the  result  of  the  collision 
with  defendant's  car,  it  need  not  be  consid- 
ered further  than  to  say  there  is  full  and 
ample  evidence  Justifying  a  finding  against 
defendant  on  that  issue,  and  the  Jury  found 
that  way. 

There  is  evidence  tending  to  show  that  pri- 
or to  his  injury  plaintiff  was  a  strong,  ac- 
tive man.  He  was  37  years  old  and  engaged 
in  the  real  estate  business  in  Kansas  City. 
His  injury  did  not  Immediately  disable  him, 
but  caused  much  pain.  A  few  hours  after- 
ward plaintiff  took  to  his  t>ed  where  he  re- 
mained for  six  days  and  nights,  suffering 
great  pain.  Thereafter,  for  a  week,  he  was 
able  to  go  to  his  office  for  an  hour  or  two 
each  day  though  suffering  considerably  dur- 
ing this  time.  During  this  week  he  was 
examined  by  Dr.  McDonald.  There  was  no 
external  wound  or  bruise.  On  June  29th, 
13  days  after  he  was  injured,  plaintiff  again 
was  confined  to  his  bed  and  Dr.  McDonald 
was  called.  Subsequently,  July  27th,  Dr.  De 
Lamater  was  also  called  into  the  case.  He 
testified  he  found  plaintiff  suffering  agoniz- 
ing pain  over  the  left  kidney  and  extending 
down  the  ureter  to  the  abdomen.  On  August 
3d,  other  treatment  having  failed,  plaintiff 
was  operated  on  by  Dr.  Hill.  The  operation 
was  a  serious  one.  An  incision  was  made  in 
the  left  side  and  the  kidney  exposed,  "the 
lymphatic  capsule  was  dissected  loose"  and 
found  to  be  hard  and  compressed,  and  the 
capsule  was  then  stripped  and  the  interior 
(of  the  kidney)  was  opened  and  a  drainage 
tube  put  in  place  in  the  kidney,  through 
which  the  urine  was  discharged  out  of  the 
back  for  about  four  months.  The  operation 
necessitated  the  handling  of  two  spinal 
nerves  which  of  Itself  caused  pain  which 
would  require  two  weeks  or  more  to  disap- 
pear. Plaintiff  was  in  the  hospital  for  six 
weeks.  The  operation  relieved  the  prior 
particularly  painful  symptoms,  and  plain- 
tiff's condition  was  considerably  improved 
when  he  left  the  hospltaL  The  result  of  re- 
moving the  fatty  tissue  or  capsule  around 
the  kidney  was  t»  deprive  the  kidney  of 
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support,  so  that  It  hangs'  lower  than  it 
should,  and  this  Interferes  with  the  kidney's 
function  and  produces  pain.  This  condition 
18  permanent  unless  corrected  by  another 
operation.  B^m  the  time  he  left  the  hos- 
pital until  the  following  January  (1909), 
plaintiff  was  confined  to  bis  bed  most  of  the 
time,  and  suffered  considerably.  In  August, 
1909,  a  year  after  the  operation  on  plaintiff. 
Dr.  Willetts  examined  him  and  found  him 
"exceedingly  nervous,  bordering  on  a  state 
'  of  melancholia  almost,  a  nerroos  exhaustion; 
very  much  depressed,  very  weak,  a  good 
deal  of  pain  in  the  left  side,  radiating  for- 
ward over  the  abdomai."  In  October,  1909, 
plaintiff  went  to  Denver  and  returned  suffer- 
ing much  pain  and  was  nervous  and  troubled 
with  insomnia.  Dr.  Willetts  visited  plain- 
tiff frequently  during  the  winter,  every  day 
for  a  time,  and  says  he  suffered  a  great  deal 
of  pain,  was  nervous,  and  much  depressed, 
and  for  only  a  few  weeks  before  the  trial 
(February,  1910)  was  able  to  be  out  much. 
Plaintiff's  left  leg  still  swells  and  pains 
him,  and  walking  is  painful.  His  condition 
was  still  painful  at  the  time  of  the  trlaL 
Physicians  testified  his  Injury  was  of  a 
permanent  character. 

The  trial  court  heard  the  evidence  and  saw 
the  plalntUt  at  the  trial  and  approved  tUs 
verdict  G%at  court  was  then  in  a  better 
position  to  Judge  of  the  fairness  of  the 
verdict  than  this  court  can  be  now.  Gordon 
V.  Eailroad,  222  Mo.  loc.  dt  639,  121  S.  W. 
80.  This  is  particularly  true  because  of  the 
nature  of  plaintiff's  injury  and  the  character 
of  its  effect  upon  him.  There  was  ample 
evidence  plaintiff  had  suffered  a  great  deal 
of  physical  pain  and  mental  ungniah  and 
that  he  was  doomed  to  further  suffering. 
One  of  his  vital  organs  has  been  permanently 
and  painfully  injured,  and,  after  a  serious 
(operation  by  a  skilled  and  experienced  sur- 
geon, that  organ  yet  fails  to  perform  proper- 
ly its  natural  function,  with  the  result  that 
plaintiff  suffers  considerable  pain  which  he 
must  endure  in  the  future  also,  unless  he 
submits  to  a  second  operation,  and  his  kidney 
is  restored  to  its  proper  position.  This  al- 
ternative itself  is  a  trying  one  and  one 
which  is  to  be  considered  in  determining 
the  question  as  to  the  exoeesiveness  of  the 
verdict  Plaintiff's  left  leg  Is  also  in  such 
a  condition  that  it  pains  him  when  he  walks. 
He  has  been  weakened,  generally,  by  his  in- 
juries and  sufferings,  and  there  is  testimony 
(his  own  and  that  of  his  physician)  that 
opiates  and  bromides  are  frequently.  If  not 
usually,  necessary  to  induce  sleep.  His  nerv- 
ous system  has  been  affected  until  he  has 
been  upon  the  verge  of  melancholia.  It  is 
difficult  for  this  court  to  say  that  such  Inju- 
ries and  suffering  in  the  past  and  the  pain 
the  fntore  threatens  are  more  than  com- 
poiaated  by  this  verdict  particularly  in  view 
of  tlie  character  of  plaintiff's  injuries  and 


the  fact  that  the  verdict  was  returned  by 
a  Jury  and  approved  by  a  trisl  Judge  who 
saw  the  plaintiff  in  court  and  heard  the 
witnesses.  In  some  cases  the  injuries  are  of 
a  character  that  does  not  give  trial  courts 
much  advantage  in  determining  the  Justness 
of  the  amount  the  Jury  allows.  In  such 
cases  this  court  has,  more  freely  than  in 
others,  reduced  Judgments  in  its  opinion  too 
large.  In  this  case  the  plalnttfCs  appearance 
at  the  trial  Is  an  element  of  much  greater 
importance  than  it  could  well  be  in  case  of 
the  loss  of  a  limb  and  like  injuries.  In  this 
case  plaintlfrs  disability  resulting  from  Us 
injury,  while  not  complete^  is  very  considoa- 
ble  and  bis  suffering  has  been  great  and. 
It  seems,  will  continue  at  least  until  an- 
other serious  operation  is  performed,  whidi 
may  effect  his  recovery  and  might  it  Is  rea- 
sonably Inferable,  result  in  his  death.  With 
a  dilemma  of  this  kind  before  him,  and  in- 
jury and  suffering  of  the  kind  described  be- 
hind him,  It  would,  on  this  record,  be  ven- 
turing a  good  deal  to  bold  that  the  Jury  and 
trial  court  with  the  plaintiff  before  them 
went  materially  astray  in  the  sum  they  al- 
lowed plaintiff. 
The  Judgment  Is  affirmed. 

BBOWN,  C,  concurs. 

PEBCUBIAM.  [IS]  In  the  foregoing  opin- 
ion of  BLAIB,  C,  BOND,  J.,  concurs;  WOOD- 
SON, P.  J.,  and  LAMM  and  GRAVES,  JJ., 
are  of  the  opinion  that  the  Judgment  is  ex- 
cessive in  the  sum  of  $7,500,  and  that  it 
should  be  reduced  to  the  sum  of  $10,000.  A 
majority  of  the  court  being  of  the  opinion 
that  the  Judgment  should  be  reduced  to 
$10,000,  to  bear  date  of  the  original  Judg- 
ment it  Is  therefore  ordered  that  If  the 
plaintiff  will,  within  ten  days  from  this 
date,  remit  the  sum  of  $7,500  as  of  the  date 
of  the  original  Judgment  then  the  Judgment 
after  such  remittance  wUl  be  affirmed  In 
the  sum  of  $10,000  as  and  of  the  date  of 
the  original  Judgment;  otherwise  the  Judg- 
ment Is  reversed  and  cause  remanded. 

BOND,  J.,  dissents  to  this  disposition  of 
the  case. 


WING  et  al.  v.  HAVELIK. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  9, 1913.) 

1.  Deeds  (|  211*)— SuirtciEnoT  or  Evidbkcb 
— Capaoitt, 

EMdence,  in  an  action  to  set  aside  a  deed, 
held  sufficient  to  show  that  at  the  time  of  its 
execution  the  grantor  was  of  sound  mind. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {{  637-647;    Dec  Dig.  S  211.*] 

2.  Dbeds  (I  211*)— SuFEiciENOT  or  BVIDSnCK 
— Undttb  Influence. 

Evidence,  in  an  action  to  set  aside  a  deed 
on  the  ground  of  undue  inflaence,  held  not  to 
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[Eld.  Note.— For  other  cases,  see  Deeds,  Cent 
Vig.  IS  637-647;    Dec.  Dig.  1  211.*] 

8.   DEKDS    (J    17*)  —  BBQUISITKB  —  COWSIDEBA- 
TION. 

Where  a  son,  on  reoeivins  a  deed  of  his 
parents'  farm  and  homestead,  orally  agreed  that 
when  the;  could  not  care  for  themselves  he 
would  assist  tbem^  and  after  the  death  of  his 
father  cared  for  his  mother  until  her  death  ac- 
cording to'  his  agreement,  there  was  a  sofBcient 
consideration  for  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  26-37;   Dec  Dig.  f  17.»] 

4.  Dkedb  (S  72*)— Vauditt— "Undub  Influ- 
ence." 

A  deed  will  be  set  aside  when  obtained  by 
the  undue  influence  of  a  person  other  than  the 
frantee;  "undue  influence"  meaning  any  in- 
fluence, howeyer  exercised,  which  destroys  free 
agency,  and  substitutes  the  will  of  another  for 
that  of  the  person  in  whose  name  the  act 
brought  in  Jadgment  is  done. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  100-199;  Dec  Dig.  i  72.* 

For  other  definitions,  see  'Words  and  Phrases, 
TOl.  8,  pp.  7166-7172,  7823,  7824.] 

6.  Deeds  (S  211  *)— S  u irjfiOiENOT  or  Etidenob 

— UND'UB  lNn.X7BN0B. 

Evidence,  in  an  action  to  set  aside  a  deed 
from  parents  to  a  son  on  the  ground  that  the 
will  of  the  father  was  overcome  by  that  of  the 
mother,  who  was  of  unsound  mind,  held  not  to 
establish  undue  influence. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  637-647 ;  Dec  Dig.  1|  211.»J 

Appeal  from  Circuit  Court,  Lincolii  Coun- 
ty ;  James  D.  Bamett,  Judge. 

Action  by  Mrs.  Annie  Wing  and  others 
against  Frank  Havelik,  Jr.  Decree  for  de- 
fendant, and  plaintiffs  appeaL    Affirmed. 

This  is  a  proceeding  to  nnllUy  a  convey- 
ance on  the  ground  of  uBsoundness  of  mind 
and  undue  influence. 

Frank  Havellk  and  wife,  Kate,  were  Bohe- 
mians, not  understanding  £^lish.  They  had 
four  children,  Frank,  Jr.,  Mrs.  Krleger,  Mrs. 
Annie  Wing,  and  Mrs.  Schromek ;  the  latter 
being  dead,  leaving  one  child,  Mrs.  Anderson. 
AU  were  made  parties  to  this  proceeding.  In 
January,  1883,  the  parents  were  living  on  a 
farm  of  about  140  acres,  worth  not  exceeding 
f  1,200.  They  llyed  in  a  two-room  log  house. 
Frank,  Jr.,  was  young,  and  bad  been  hired 
out  He  married  at  that  time,  and  went  to 
live  with  Ills  parents  on  the  f&rm,  and  receiv- 
ed a  deed  from  them  for  the  land,  which  pro- 
Tided  that  all  parties  thereto  should  live  in 
the  dwelling  on  the  land  during  the  Ufe  of 
the  grantors,  who  should  be  paid  one-third  of 
all  the  grain  raised  on  the  place.  Disagree- 
ments arose,  and  in  the  following  September 
the  parents  built  and  moved  into  another 
bouse  on  the  farm.  Disagreements  continued, 
and  after  some  time  Frank  moved  away. 
After  several  years  he  moved  back  and  re- 
mained until  1889.  The  troubles  continuing, 
he  made  a  conveyance  of  the  land  to  his  fa- 
ther and  Mike  Yocum,  a  brother  of  his  moth- 
er, who  lived  on  the  farm.  The  deed  express- 
ed   a  consideration   of   $400.     Frank   then 


bought  a  place  12  miles  distant,  to  whidi  he 
moved  his  family. 

Mrs.  Wing  testlfled  as  follows:  "I  reckon 
my  uncle  had  money  In  the  place,  over  half 
of  it,  wasn't  more.  He  got  it  in  the  place.  In 
St  Louis,  in  lots  and  buildings.  When  that 
'was  sold  my  pa  kept  the  money  and  never 
give  bim  any  of  it;  they  would  borrow  mon- 
ey and  never  give  It  back.  It  went  Into  the 
farm ;  that's  how  come  It  to  be  his  home  as 
long  as  he  was  Uvlng.  They  bought  the  place 
from  Frank;  -paid  him  $400  for  It  A  long 
time  ago  Father  and  Mother  made  Frank  a 
deed  to  it,  about  1882.  He  got  the  farm  for 
the  support  of  my  parents  as  long  as  they 
were  llvlni; — they  did  it  the  same  month  he 
got  married.  In  January;  don't  remember 
what  year.  Uved  there  mighty  little  before 
he  was  married ;  he  was  hired  out  Frank, 
my  brother,  deeded  It  back  to  Father  and 
Mike  Yocum  In  1889.  Frank  got  It  from  them 
and  deeded  it  back  to  Father  and  tJncle. 
They  didn't  get  along  well,  and  Frank  deeded 
It  back.  He  had  one  child  when  they  left 
Frank  had  the  place — they  couldn't  get  along. 
Joe  Shelker  married  one  daughter,  and  he 
moved  there,  and  Frank  moved  on  his  place. 
Joe  stayed  until  be  got  tired  of  waiting  on  my 
parents,  and  went  to  his  own  farm,  and 
Frank  moved  back.  I  don't  know  how  many 
years  they  lived  there.  They  couldn't  get 
along,  and  Pa  bought  the  place  back.  I  lived 
with  Father  flrst  year  I  was  married.  Frank 
was  a  Uttle  boy  then.  They  wanted  to  deed  us 
the  farm.  We  was  young  folks  and  wouldn't 
take  It  Frank  said  he  was  going  to  sell  It 
back,  and  he  did  so,  and  went  off  where  he 
is  now.  Don't  remember  the  year  Frank 
made  the  deed  back  to  Father  and  Uncle. 
Father  paid  $100,  and  Uncle  paid  $300. 
Heard  that  from  my  FaUier  and  Uncle." 

In  1897  the  parents  and  Vocum  reconveyed 
to  Frank  for  the  expressed  consideration  of 
$230.  No  money  was  paid.  That  deed  con- 
tained a  provision  that  the  grantors  should 
occupy  the  dwelling  during  their  natural 
lives. 

Mike  Domaclky  testified  that  three  times 
prior  to  the  making  of  that  deed  the  father 
came  to  him  to  get  him  to  Induce  Frank  to 
take  a  deed  to  the  land,  saying  that  he  knew 
his  son  Frank  was  swindled,  and  that  he 
wanted  to  fix  it;  that  they  had  done  Frank 
what  'was  not  right,  and  they  wanted  to  cor- 
rect It ;  that  Frank  had  done  lots  of  work  on 
the  land,  and  they  wanted  to  give  him  a  deed 
back  to  the  property.  He  further  testlfled 
that  the  deed  was  njade  upon  an  agreement 
talked  over  at  the  time,  that  the  old  folks 
should  take  care  of  themselves  as  long  as 
they  could,  and  then  Frank  would  assist 
them.  He  testlfled  that  the  father  was  of 
sound  mind. 

Frank  Martinek  was  present  at  the  making 
of  the  deed  at  the  request  of  the  elder  Have- 
llk, and  testified  that  Havellk  was  of  sound 
mind. 
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Joe  Martlnek  and  his  wife,  and  Mrs.  Annie 
Martlnefc,  and  Mrs.  Wing  and  daughter,  Mrs. 
Chaney,  all  testified  that  Mrs.  Kate  Havellk 
was  subject  to  short  spells,  during  which  she 
Imagined  that  she  was  bewitched  by  her  son 
Frank  and  his  wife,  and  was  very  wild  and 
irrational,  imitating  cries  of  various  animals, 
and  cursing  and  abusing  her  husband;  that 
she  often  importuned  her  husband  to  make  a 
deed  to  the  land  to  Frank,  so  that  Frank  and 
his  wife  would  relieve  her  of  her  troubles. 

Mrs.  Joe  Martinek  testified  that  Mr.  Have- 
Ilk  said  that  his  wife  was  hard  to  do  any- 
thing with ;  that  she  wanted  him  to  deed  the 
property  to  his  son,  so  she  would  get  rid  of 
that  trouble  and  that  sickness ;  that  she  was 
mean  to  blm,  hard  on  him,  and  he  could  not 
get  along  with  her. 

Mrs.  Chaney  testified  that  her  grandmother 
had  those  spells  five  or  six  years  before  the 
deed  was  made,  and  that  she  frequently  sent 
her  husband  to  induce  Frank  to  take  a  deed 
for-  the  place;  that  he  did  not  want  to  go, 
and  that  he  believed  his  wife  was  bewitched. 

Mrs  Wing  testified  that  her  father  believed 
that  her  mother  was  bewitched  by  Frank  and 
his  wife,  and  that  on  two  occasions  she  pre- 
vented him  from  drowning  himself  because  of 
his  troubles  with  her. 

Frank  Knlzel,  in  regard  to  the  senior  Hav*- 
llk's  mind,  testified  as  foUows:  "Well,  the 
fttct  is  I  couldn't  decide  on  that  matter.  I 
said  once  I  thought  there  was  certain  delu- 
sions the  old  lady  bad  that  was  working  on 
his  mind;  they  worked  on  his  mind,  and  he 
had  no  thought  of  anything  else.  Other  times 
I  thought  he  was  as  bright  a  man  as  any  at 
Usage." 

Joseph  Martinek  testified  that  Mrs.  Have- 
Ilk  said  that  Frank's  wife  was  the  cause  of 
her  trouble,  and  that  she  kept  after  the  old 
gentleman  to  g:ive  the  land  back  to  Frank,  so 
that  would  cure  her ;  that  Mr.  Havellk  would 
sometimes  think  she  was  bewitched,  and 
sometimes  would  talk  like  he  thought  she 
wasn't;  that  he  was  a  sensible,  smart  man, 
but  could  not  write. 

Frank  Havellk,  Sr.,  died  In  1900.  Mr.  Vo- 
cum  died  the  following  year.  After  the  death 
of  Mr.  Vocum,  Frank  took  his  mother  and 
cared  for  her  until  her  death  in  1906. 

The  petition  alleges  that  the  minds  of  the 
elder  Haveliks  were  unsound,  and  that  Mrs. 
'Havellk  imagined  she  was  bewitched  by 
Frank  and  his  wife,  and  that  they  could  re- 
lieve her  of  such  trouble,  and  that  they  would 
do  so  provided  the  land  was  conveyed  to 
Frank.  The  petition  then  continues  as  fol- 
lows: "And  she  thereupon  so  importuned  and 
persuaded  Frank  Havellk,  Sr.,  to  so  convey 
said  land  and  give  the  same  to  her  said  son, 
the  defendant,  that  he,  by  reason  of  his  old 
age  and  feeble  mind,  also  became  possessed 
of  the  belief  so  entertained  by  said  Kather- 
ine;  that  said  Frank  Havellk,  Jr.,  knowing 
all  of  the  aforesaid  facts,  fraudulently  In- 
tending to  procure  said  land  for  himself  with- 
out consideration,  and  to  cheat  and  deprive 


4Mld  Frank  Havellk,  Sr.,  and  Katherlne 
Havellk  of  their  tuterest  In  said  land,  and  to 
cheat  and  defraud  these  plaintiffs  of  their 
apparent  Interest,  as  heirs  of  said  E'rank 
Havellk,  Sr.,  fraudulently  encouraged  and 
promoted  the  delusion  and  belief  aforesaid  of 
his  parents,  and  by  means  thereof  and  of  un- 
due influence,  duress,  and  force  exerted  by 
him  and  his  wife  fraudulently  induced  them 
to  make  and  execute  a  deed  conveying  to  him 
the  lands  aforesaid." 

The  evidence  conclusively  shows  that  the 
mind  of  Frank  Havellk,  Sr.,  was  sound,  and 
there  is  no  evidence  tending  to  show  that  the 
defendant  or  his  wife  exerted  influence  of 
any  kind  to  procure  the  deed. 

The  original  petition  alleged  that  the  deed 
of  1887  was  executed  by  Havellk  and  wife. 
Daring  the  trial  the  petition  was  amended  by 
Inserting  the  allegation  that  Vocum  was  one 
of  the  grantors.  The  pleadings  make  no 
showing  as  to  who  were  the  heirs  of  Vocum. 
We  shall  treat  the  case  as  one  to  set  aside  a 
conveyance  of  an  undivided  half  of  the  prop- 
erty. At  the  close  of  the  plaintiff's  evidence 
Oie  court  found  for  the  defendant,  and  dis- 
missed plaintiff's  bill,  and  they  have  ap- 
pealed. 

Frank  Howell  and  Wm.  A.  Dudl^,  both 
of  Troy,  for  appellants.  R.  H.  Norton  and 
Avery,  Young  &  Woolfolk,  all  of  Treyi  for 
respondeiit, 

BOY,  C.  [1]  The  evidence  is  almost  all  in 
favor  of  the  soundness  of  the  mind  of  Frank 
Havellk,  Sr.,  and  we  agree  with  the  trial 
court  that  he  was  of  sound  mind.  The  ques- 
tion as  to  whether  Mrs.  Kate  Havellk  was 
competent  to  make  a  deed  need  not  be  con- 
sidered, as  her  interest  In  the  land  died  with 
her. 

[2]  The  plaintiffs  utterly  failed  to  make  a 
case  of  undue  Influence  on  the  part  of  the 
defendant  or  his  wife  as  charged  in  the  peti- 
tion. However,  they  have  chosen  to  brief  the 
case  in  this  court  on  the  theory  that  the  peti- 
tion charged  undue  influence  exerted  by 
Mrs.  Kate  Havellk  over  the  mind  of  her 
husband,  and  we  shall  so  consider  it 

[3]  I.  Appellants  say  that,  even  though  the 
defendant  had  no  knowledge  of  the  influence 
that  operated  on  the  parties  to  Induce  the 
conveyance  to  him,  there  being  no  consid- 
eration, the  conveyance  is  void,  and  should 
be  set  aside. 

It  appears  in  this  case  from  the  evidence 
introduced  by  tbe  plaintiffs  that  there  was  a 
consideration  for  the  deed.  Frank  orally 
agreed  at  the  time  that  when  the  old  people 
could  not  care  for  themselves  he  would  assist 
them.  After  the  death  of  his  father  and  un- 
cle, In  accordance  with  his  agreement,  he 
took  his  mother  and  cared  for  her  until  her 
death. 

[4]  11.  It  may  be  conceded  that  a  deed 
will  be  set  aside  when  obtained  by  the  undue 
influence  of  a  person  other  than  the  grantee. 
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Dlngmaa  t.  Romlne,  141  Mo.  466.  42  S.  W. 
1087. 

In  this  case  It  Is  contended  that  undue 
Influence  was  exerted  by  Mrs.  Havellk,  one 
of  the  grantors. 

SO  Cyc.  p.  681,  defines  undue  Influence  as: 
"A  coercion  produced  by  Importunity,  or  by  a 
silent  resistless  power,  which  the  strong  will 
often  exercises  over  the  weak  and  Infirm, 
and  which  could  not  be  resisted,  so  that  the 
motive  was  tantamount  to  force  or  fear; 
whatever  destroys  free  agency,  and  con- 
strains the  person  whose  act  Is  brought  in 
Judgment  to  do  what  is  against  his  wUl, 
and  wliat  he  would  not  have  don^  if  left  to 
himself;  that  which  overpowers  the  will 
without  convincing  the  Judgment;  an  influ- 
ence which  acts  to  the  injury  of  the  person 
who  la  swayed  by  it,  or  of  those  whom  he 
would,  if  left  to  himself,  have  benefited." 

In  Dingman  v.  Bomlne,  supra,  141  Mo.  loc. 
dt.  474,  42  S.  W.  1088,  it  was  said:  "Any  in- 
fluence, however  exercised,  which  destroys 
free  agency,  and  substitates  the  will  of  an- 
other for  that  of  the  person  in  whose  name 
the  act  brought  in  Judgment  Is  done,  is  un- 
due or  wrongful." 

The  contention  of  the  plaintitCs  herein  is 
unusual  and  peculiar  in  this:  They  contend 
that  the  will  of  the  husband  was  overcome 
by  that  of  his  wife,  who  is  conceded  to  have 
been  of  unsound  mind.  They  claim  that  the 
strong  was  overcome  by  the  weak,  that  his 
will  was  overcome  by  one  who  had  oo  ra-* 
tional  win. 

[C]  We  do  not  hold  that  in  no  case  can  the 
Instrument  be  set  aside  because  of  undue  In- 
fluence by  the  weaker  upon  the  stronger. 
We  are  of  the  opinion  that  the  trial  court 
was  right  in  finding  for  the  defendant  on 
the  merits. 

Mrs.  Wing's  testimony  shows  that  as  early 
as  1883  her  parents  offered  her  a  deed  to 
the  property.  Their  purpose  In  making  such 
offer  was  doubtless  the  same  as  that  enter- 
tained by  them  when  they  made  the  first 
deed  to  Frank.  Neither  of  them  was  then  of 
Impaired  Intellect  It  seemed  to  be  a  con- 
tinuous dedre  on  the  part  of  the  parents  to 
convey  the  farm  to  one  of  their  children  for 
the  support  of  the  grantors  In  old  age. 
Frank  conveyed  the  farm  back  to  bis  par- 
ents in  1889,  and  reluctantly  accepted  the 
deed  of  1897.  The  testimony  of  Mike  Dom- 
aclky  showing  that  the  father  insisted  upon 
repairing  the  wrong  done  to  his  son  by  mak- 
ing the  last  deed,  and  that  such  deed  was 
made  upon  Frank's  agreement  to  care  for  the 
grantors,  cannot  be  ignored.  It  was  intro- 
duced by  the  plalntltF.  It  is  consistent  with 
Qie  father's  conduct  for  14  years  prior  there- 
to. We  are  impressed  with  the  fact  that  the 
uncle  also  Joined  in  making  that  deed.  No 
undue  influence  is  alleged  or  proved  as  to 
lilm.  It  is  not  charged  that  he  was  of  un- 
sound mind. 

This  is  a  case  where  much  deference  should 


be  shown  to  the  finding  of  the  trial  court 
The  witnesses  were  present  and  testifled,  and 
their  d«neanor  was  observed  by  the  chan- 
cellor. We  are  satisfied  that  his  finding  and 
decree  are  right  and  affirm  the  ifudgment 

WIIJIjIAMS,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROT,  0.,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


STATE  v.   HUMFBLD. 

^Supreme  Court  of  Missouri.     Division  No.  2. 

Dec.  9, 191S.) 

1.  CBiiaNAi.  Law  (ii  1088,  1091*)— Appea^- 

BlLL  or   £<XCKFTIONS— MotlON  TO    QUABH. 

A  motion  to  quash  an  indictment  or  infor- 
mation is  no  part  of  the  record  proper,  and  er- 
ror of  the  court  in  overruling  it  must  be  pre- 
s«rved  in  the  bill  of  exceptions. 

rSd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g|  2676,  2746-2761,  2767,  2766. 
2782-2803,  2816,  2816,  281S,  2819.  2823-2833, 
2843,  2899,  2927.  2928.  2931-2933.  2943,  2948, 
8204;  Dec.  Dig.  Ii  lOM,  lOOL*] 

2.  Courts  (i  231*)— StTFUCUB  CoxTBi'-JuiaB- 

DIOnON— CONSTITtmOIIAI.   Qttkstion. 

Where  the  record  on  appeal  from  convic- 
tion for  a  misdemeanor  shows  that  no  constitu- 
tional question  was  raised  save  by  a  motion  to 
quash  the  Indictment,  and  defendant  in  his  mo- 
tion for  a  new  trial  does  not  call  the  attention 
of  the  trial  court  to  the  alleged  error  in  over- 
ruling the  motion  to  qnash,  no  constitutional 
question  is  presented,  and  ue  Supreme  Court 
has  no  jurisdiction  on  appeal. 

[£^.  Note.— For  other  cases,  see  Courts,  Cent. 
Du.  i(  487,  491.  644,  646-648,  650,  662-669, 
661;   Dec.  Dig.l  231.*] 

Appeal  from  Circuit  Court  Franklio  Coun- 
ty; R.  A.  Breuer.  Judge. 

William  0.  Humfeld  was  convicted  of  a 
misdemeanor,  and  he  appeals.  Case  ordered 
transferred  to  the  St  Louis  Court  of  Appeals 
for  determination. 

Jesse  H.  Schaper,  of  Washington,  Mo.,  and 
Morris  &  Hartwell,  of  La  Crosse,  Wis.,  for  ap- 
pellant John  T.  Barker,  Atty.  Gen.,  and  W. 
T.  Rutherford,  Asst  Atty.  Qen.,  for  the  State. 

WALKER,  J.  Apitellant  was  convicted  of 
a  misdemeanor.  In  the  circuit  court  of  Frank- 
lin county,  on  an  Information  charging  him 
with  a  violation  of  section  8316,  R.  S.  1909, 
regulating  the  practice  of  medldne  and  sur- 
gery. The  case  is  brought  here  on  appeal  on 
the  ground  that  a  constitutional  question  Is 
involved,  the  manner  in  which  this  question 
was  raised  was  by  a  motion  to  quash  the  in- 
formation, and  no  effort  was  made  thereafter 
to  preserve  the  question  In  the  record. 

[1]  It  has  been  held  in  a  number  of  cases 
that  a  motion  to  quash  an  indictment  or  in- 
formation is  no  part  of  the  record  proper, 
and  the  error  of  the  court  In  overruling  same 
must  be  preserved  In  the  bill  of  exceptions. 
State  V.  Coleman,  199  Mo.  112.  97  S.  W.  674 ; 
State  ▼.  Finley,  193  Mo.  202,  91  S.  W.  942; 
State  V.  Tooker,  188  Mo.  438,  87  S.  W.  487. 
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'  [2]  A  later  cam  directly  in  point  holds  that 
where  the  record  on  appeal  from  a  conviction 
for  a  misdemeanor  Bhowa  that  no  oonstlta- 
tlonal  qnestion  was  raised  save  by  a  motion 
to  quash  the  Indictment,  and  dedfendant  in 
his  motion  for  a  new  trial  does  not  call  the 
attention  of  the  trial  court  to  the  alleged  er- 
ror in  OTermllng  the  motion  to  quash,  no 
constitutional  question  is  presented,  and  the 
Supreme  Conrt  has  no  Jnxlsdictlon  on  appeal. 
State  T.  Flnley,  234  Mo.  603,  137  S.  W.  879. 

In  view  of  the  foregoing  authorities  and 
the  facts  in  this  case,  it  is  evidait  that  there 
is  no  constitutional  question  before  the  court 
on  this  appeal,  and  the  case  should  therefore 
be  transferred  to  the  St  Louis  Oourt  of  Ap- 
peals for  determinatioD. 

It  is  80  ordered. 

BBOWM,  P.  J.,  and  FABIS,  X,  eoncnr. 


STATE  ▼.  CHRISTIAN. 

(Snpnme  Conrt  of  Miasonri,  Division  No.  2. 
Dec.  9, 1918.) 

1.  INDICTKENT    AND   ImOBKATION    (|    130*)— 
CHABOINe  Two  OnXRSBS. 

An  information,  charging  that  accused  and 
another  "jointly"  committed  the  crime  of  grand 
larceny  of  a  horse,  improperly  joined  therewith 
a  charge  that  accused  alone  aided  the  other  to 
escape  with  knowledge  that  the  other  had  alone 
stolen  the  same  horse;  the  joinder  of  such  of- 
fenses not  being  authorized  by  Rev.  St  1909,  K 
4528,  5103,  5104,  permitting  larceny  and  em- 
bezzlement counts  to  be  joined  and  the  joinder 
of  particular  offenses  in  other  cases. 

fEId.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  419-423;  Dec. 
Dig.  i  130.*] 

2.  IRDICTUXIIT    AND   IllTOBMAXIOir    (|    130*)— 
JOINDEB   or  OlTKNSKS. 

Only  such  offenses  may  be  joined  in  the 
same  Information  as  arise  ont  of  the  same 
transaction  and  are  so  far  related  tliat  an  ac- 
qoittal  or  conviction  for  one  would  bar  a  pros- 
ecution for  the  other. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Sf  419-423 ;  Dec. 
Dig.  i  130.*] 

8.  iRDicmxirr  and  IirroBiCATioif  (I  124*)— 

Pabties  Defendast. 

There  was  an  improper  joinder  of  parties 
defendant  in  an  information  charging  that  ac- 
cused and  another  jointly  stole  a  horse  and  also 
charging  that  accused  alone  assisted  in  the  es- 
cape of  such  other  after  such  other  liad  alone 
stolen  the  same  horse. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  827-333;  Dec. 
Dig.  i  124.*] 

4.  liABCBRT    Q   64*)— PosSESSIOir    Or    SlOUBf 

Pbopebtt— Pbesotiptiosb. 

Where  the  manner  of  obtaining  actual  pos- 
session of  recently  stolen  property  is  fully  ex- 
plained by  the  evidence,  and  the  only  issue  is 
the  capacity  in  which  accused  holds  sudi  pos- 
session, whether  feloniously  or  innocently,  no 
presumption  of  gnilt  arises  from  the  mere  fact 
of  possession,  so  as  to  authorize  an  instmction 
thereon. 

[EJd.  Note.— For  other  cases,  see  Larceny, 
Cent.  DiK.  ii  170-178;   Dec.  Dig.  |  64.*1 


5.  Cbivinai.  Law   (|   789*)— IWHTBUxniows— 
REASORABI.E  Doubt. 

Instructions  should  in  effect  require  that 
the  reasonable  doubt  justifying  an  acquittal 
shall  "arise  from  a  consideration  of  all  tne  ev- 
idence in  the  case." 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1849,  1851,  1880, 
1904-1922,  1900,  1967;    Dec.  Dig.  {  789.*] 

6.  Escape  (S  10*)  — PBosxcunoifs- Insum- 

OIKNOT  or  EVIDENOK. 

BMdence,  in  a  prosecution  for  assisting  one 
to  escape  with  knowledg^e  tliat  he  had  stolen  a 
horse,  held  not  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Escape,  Cent 
Dig.  H  17,  18;   Dea  Dig.  |  10.*] 

7.  EsoAFE  (S  10*)— BuBDEN  or  Paoor. 

In  a  prosecution  for  knowingly  assisting 
one  who  had  stolen  a  horse  to  escape,  the  bur- 
den was  on  the  state  to  show  that  the  person 
who  bad  stolen  the  horse  was  in  fact  trying  to 
escape. 

[Ed.  Note.— For  other  cases,  see  ElBcape,  Cent 
Dig.  U  17,  18;    Dec.  Dig.  i  10.*] 

Appeal  from  Oircnlt  Court,  MoDitean  Couo* 
ty;   J.  O.  Slate,  Judge. 

Theodore  Christian  was  oonvlcted  of  assist- 
ing in  the  escape  of-  one  who  had  stolen  a 
horse,  and  appeals.  Reversed  and  remanded 
for  new  trlaL 

This  is  a  prosecution  commenced  against 
the  defendant  in  the  circuit  court  of  Monl> 
teau  county  upon  an  information  which  was 
med  therein  on  April  26,  1013.  Since  this 
information  has  been  attacked  by  the  defend- 
ant both  by  a  motion  to  quash,  directed  to- 
ward the  entire  information,  and  by  a  de- 
murrer to  the  second  count  thereof,  we  deem 
it  necessary,  for  a  full  understanding  of  the 
points  involved,  to  set  the  Information  ont  in 
full.  Omitting  formal  parts,  it  is  as  follows : 
"J.  B.  Gallagher,  prosecuting  attorney  with- 
in and  for  Moniteau  county.  Mo.,  upon  his 
information  and  belief,  for  an  amended  in- 
formation. Informs  the  conrt  that  Eddie 
Scott  and  Theo.  Christian  on  or  about  the 
4th  day  of  February,  1913,  at  Moniteau  coun- 
ty, Mo.,  did  then  and  there  unlawfully  and 
feloniously  steal,  take,  and  carry  away  one 
bay  mare^  then  and  there  bein^  the  personal 
property  of  Cornelius  Coleman,  of  the  value 
of  $100,  against  the  peace  and  dignity  of  the 
state.  J.  B.  Gallagher,  prosecuting  attorney 
aforesaid,  upon  hia  Information  and  belief 
aforesaid,  further  informs  the  court  that 
Eddie  Scott  on  or  about  the  4th  day  of  Feb- 
ruary, 1913,  at  Moniteau  county.  Mo.,  did 
then  and  there  oniawfuily  and  feloniously 
steal,  take,  and  carry  away  one  bay  mar«^ 
then  and  there  being,  the  personal  property 
of  Cornelius  Coleman,  of  the  value  of  $100; 
and  the  prosecuting  attorney  aforesaid,  upon 
his  information  and  belief  aforesaid,  informs 
the  oourt  that  Theo.  Christian,  well  know- 
ing the  said  Eddie  Scott  to  have  done  and 
committed  the  felony  and  larceny  of  the  bay 
mare  in  the  manner  and  form  aforesaid,  aft- 
erwards, to  wit  on  or  atwut  the  5th  day  of 
February,    1913,  at  Moniteau   county.   Mo., 
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blm  (the  said  Eddie  Scott)  did  unlawfully 
and  feloniously  receive,  harbor,  aid,  and  a»- 
Bist  wltii  tiie  felonlouB  Intent  and  In  order 
that  he  (the  Bai^  Eddie  Scott)  might  then 
and  there  make  his  escape  and  avoid  arrest, 
trial,  conviction,  and  punishment,  he  (the 
said  Theo.  Christian)  then  and  there  not 
standing  in  the  relation  of  husband  or  wife, 
parent  or  grandparent,  child  or  grandchild, 
brother  or  sister,  by  consanguinity  or  affini- 
ty, to  the  said  Eddie  Scott,  against  the  peace 
and  dignity  of  the  state." 

The  motion  to  quash,  caption  omitted,  is 
as  follows :  "Comes  now  the  defendant,  Theo. 
Christian,  by  his  attorneys,  and  moves  the 
court  to  quash  the  amended  Information  fil- 
ed in  this  cause,  for  the  foUovring  reasons: 
Because  there  is  a  misjoinder  of  parties  de- 
fendant Because  there  is  a  misjoinder  of 
counts  in  the  Information.  Because  the  first 
and  second  counts  in  the  information  are  in- 
consistent with  each  other.  Because  the 
first  count  in  the  information  charges  both 
defendants  Jointly  with  grand  larceny,  and 
the  second  count  charges  the  defendant, 
Theo.  Christian,  alone  of  the  crime  of  aid- 
ing the  escape  of  Eddie  Scott  Because  two 
and  distinct  crimes  created  by  different  and 
distinct  statutes  are  united  in  the  same  Infor- 
mation. Because  the  information  does  not 
charge  any  crime." 

The  above  motion  to  quash  being  consider- 
ed by  the  court  and  overruled,  exceptions 
were  duly  and  properly  saved.  Thereafter  a 
demurrer  to  the  second  count  of  the  informa- 
tion was  filed.  Thlq  demurrer  was  In  the 
usual  form  and  substantially  charged  that 
the  seccmd  count  of  the  Information  was  not 
sufficient  to  make  out  or  charge  against  the 
defendant  any  offense  against  the  law  of  the 
state.  This  demurrw  was  overruled  by  the 
court  and  exceptions  thereto  also  properly 
preserved.  The  case  coming  on  for  trial  on 
May  17,  1913,  the  trial  Jury  by  its  verdict 
found  defendant  guilty  as  charged  in  the 
second  count  of  the  information  and  assessed 
his  punishment  at  imprisonment  for  a  term 
of  three  years  In  the  penitentiary.  .No  find- 
ing whatever  was  made  by  the  Jury  upon 
the  charge  contained  in  the  first  count;  the 
Jury  passing  it  over  in  silence. 

The  court  instructed,  among  other  things, 
that  although  both  counts  were  submitted  to 
them  for  their  finding,  they  must  not  convict 
on  both ;  that  they  might  convict  him  on  the 
first  count,  and  acquit  him  on  the  second,  or 
vice  versa,  or  they  might  acquit  him  on  both 
connts.  The  court  also  gave  an  Instruction 
upon  the  recent  possession  of  stolen  proper- 
ty, predicated,  without  doubt  upon  the 
charge  contained  in  the  first  count  of  the  in- 
formation. This  instruction  Is  In  the  usual 
form,  and  the  contents  thereof  are  not  at- 
ta^ed.  The  point  made  Is  that  no  such  in- 
•traction  upon  the  facta  should  have  been 
given. 

Upon  the  burden  of  proof,  the  presumption 
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of  innocence,  and  reasonable  doubt  the  court 
gave  the  following  instruction:  "The  law 
presumes  the  defendant  Innocent  until  the 
state  has  proven  his  guilt  beyond  a  reason- 
able doubt ;  unless  the  state  has  so  proven  his 
guilt,  you  should  acquit  him;  but  such  a 
doubt,  to  authorize  an  acquittal  on  that 
ground  alone,  should  be  a  substantial  doubt 
of  guilt  and  not  a  mere  possibility  of  his  in- 
nocence." The  court  was  asked  by  defendant 
to  Instruct  upon  circumstantial  evidence,  but 
this  request  was  refused. 

The  facts  as  to  the  larceny  of  the  mare, 
since  defendant  was  not  convicted  of  such 
larceny,  need  not  be  set  out  here  at  length. 
Suffice  It  to  say  the  proof  shows  that  appel- 
lant's codefendant  Eddie  Scott,  stole  the 
mare  from  one  Cornelius  Coleman,  who  re- 
sided some  20  miles  from  the  town  of  Cali- 
fornia, in  Moniteau  county.  This  theft  by 
Scott  was  committed  on  February  4,  1813. 
Scott  appeared  riding  the  mare  into  Califor- 
nia on  February  5, 1918.  His  story  as  to  the 
connection  of  defendant  Christian  (herein- 
after called  defendant  simply)  with  the  steal- 
ing of  the  mare  Is  that  def^idant  appeared 
at  the  farm  of  said  Coleman  on  February  3, 
1913,  during  the  absence  of  the  latter,  and 
hired  said  Scott,  tor  the  promise  of  the  sum 
of  $15,  to  ride  the  mare  into  California; 
that  on  the  4th  day  of  February  defendant 
returned  and  assisted  Scott  to  catch  and  bri- 
dle the  stolen  mare,  and  that  Scott  and  de- 
fendant thereupon  alternately  rode  said  mare 
until  they  arrived  in  the  vldnity  of  the  town 
of  CaUfonda,  when,  pursuant  to  instructions 
from  dtfendant,  Scott  stopped  and  stayed  all 
night  with  one  Kennedy,  but  defendant  con- 
tinued on  back  to  bis  home  In  California. 
According  to  Scott  all  that  the  latter  did  In 
connection  with  the  theft  of  the  mare  was 
done  pursuant  to  defendant's  instructions. 
Dpon  reaching  California  on  the  morning  of 
the  Sth  of  February,  Scott  rode  the  mare  up 
to  a  livery  stable  belonging  to  one  Orr  and 
tied  her  first  in  the  bam  and  latterly  upon 
the  street ;  he  himself  going  into  the  bam  to 
warm. 

At  this  point  many  other  witnesses  come 
into  the  story.  Their  testimony  is  that  Scott 
was  Introduced  to  defendant  and  that  he  be- 
came active  in  assisting  Scott  to  make  a 
sale  of  the  stolen  mare,  which  was  very  late 
in  the  day  consummated,  by  selling  her  to 
one  Messerli  for  the  sum  of  $45.  This  sum 
was  paid  to  Scott  by  Messerli.  by  a  check, 
which  check  was  made  out  in  the  name  of 
Scott  Defendant  who  admits  that  he  was 
to  get  $10  for  helping  Scott  sell  the  mare, 
says  that  the  sole  connection  with  or  knowl- 
edge of  either  Scott  or  the  mare  arose  when 
he  was  made  acquainted  with  Scott  at  Orr's 
livery  stable;  that  he  there  saw  Scott  for 
the  first  time  in  life.  Scott  on  the  other 
hand,  swears  that  all  that  he  said  and  did 
about  the  theft  of  the  mare  and  the  sale  of 
her  was  dona  under  the  Instructions  of  de- 
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fendant;  that  he  (Scott)  was  and  la  wholly 
Innocent;  and  that  he  was  doing  what  he 
did  In  bringing  the  mare  to  CalUomla  and 
In  selling  her  in  order  to  earn  the  sum  of 
$15  promised  Urn  by  defendant  for  that 
service.  After  the  casldng  of  the  check  at 
a  saloon  in  CaUfomia,  a  number  of  drinks 
were  taken  by  both  Scott  and  defendant,  and 
it  was  finally  agreed  (at  whose  suggestion  it 
is  impossible  to  say  from  the  record)  that 
Scott  and  defendant  and  defendant's  broth- 
er should  come  to  Jefferson  City  to  "have  a 
good  time."  When  the  check  was  cashed, 
Scott  avers  that  be  gave  defendant  $15  of 
the  money,  retaining  himself  $30;  that  be 
purchased  the  first  round  of  drinks  with 
another  $5  bill  and  divided  the  resulting 
change  with  defendant;  that  It  was  the  sug- 
gestion of  defendant  that  the  party  come  to 
Jefferson  City ;  that  the  railroad  fares  of  all 
were  paid  by  defendant ;  and  that  defendant 
during  the  whole  of  this  trip  paid  all  ex- 
penses of  whatever  kind.  On  the  other  hand, 
defendant  avers  that  he  got  only  the  sum  of 
$10  out  of  the  purchase  price  of  the  mare; 
that  this  was  according  to  agreement  with 
Scott  to  pay  defendant  this  sum  for  his  serv- 
ices in  assisting  Scott  to  make  the  sale ;  that 
in  addition  he  received  only  the  sum  of  ten 
cents  from  Scott,  which  sum  was  to  be  paid 
to  the  livery  stable  man  for  some  small  serv- 
ice rendered  to  Scott,  as  the  latter  claimed; 
that  Scott  paid  all  raUroad  fares  and  for  all 
refreshments  of  whatever  kind  consumed 
while  at  California  or  during  the'  presence  of 
the  party  at  Jefferson  City.  Where  the  truth 
lies  it  is  utterly  Impossible  to  say,  since 
there  is  as  much  corroboration 'in  favor  of 
defendant's  assertions  as  there  is  for  those 
of  Scott 

The  defendant,  whose  attitude  and  state- 
ments we  have  woven  into  the  statement 
already,  proves  for  himself  a  very  good 
alibi,  so  far  as  the  theft  is  concerned. 

Some  very  strong  drcnmstances  eking  out 
an  alibi  were  furnished  by  some  of  the  wit- 
nesses for  the  state.  It  was  further  shown 
by  the  state  that,  when  the  defendant  board- 
ed the  train  at  California  to  come  to  Jeffer- 
son City,  he  publicly  in  a  lond  voice  re- 
quested a  friend  to  advise  his  (defendant's) 
wife  that  he  was  going  to  Jefferson  City. 
The  proof  shows  that  defendant,  Scott,  and 
defendant's  brother  did  come  to  Jefferson 
City,  where  they  were  arrested  on  the,  night 
of  February  5,  1913,  and  placed  in  JaU. 
When  Scott  was  searched  he  had  on  his  per- 
son but  $5.45  in  money,  while  there  was 
found  upon  the  defendant  the  sum  of  $20  in 
bills  and  a  small  amount  of  silver. 

Prior  to  the  trial  of  defendant,  Scott  seems 
to  have  entered  a  plea  of  guilty  to  grand 
larceny  and  was  thereafter  used  by  the 
state  as  its  chief  witness  against  defendant. 
It  may  be  said  in  i>assing,  and  this  fact  will 
be  hereafter  more  at  length  referred  to,  that 
Scott,  in  the  testimony  which  he  gave  for 


the  state,  denied  that  he  intended  to  escape, 
or  that  he  came  to  Jefferson  City  for  th» 
purpose  of  escaping,  but  that,  being  wholly 
innocent  of  any  intended  wrongdoing,  he 
was,  when  arrested,  on  the  way  bac^  to  the 
neighborhood  in  which  he  had  stolen  the 
mare.  If  any  other  facts  shall  become  nec- 
essary to  a  full  understanding  of  the  points 
involved,  they  will  be  found  in  the  opinion. 

John  M.  Williams,  of  Dudley,  and  L.  F. 
Wood,  of  California,  Mo.,  for  appellant 
John  T.  Barker,  Atty.  (Jen.,  and  W.  T.  Ruth- 
erford, Aast  Atty.  (3en.,  for  the  State. 

FARIS,  J.  (after  stating  the  facts  as  above) 
I.  It  is  nrged  upon  as  as  grounds  for  re- 
versal: (a)  That  the  court  erred  in  refusing 
to  quash  the  information  for  that  (1)  there 
was  a  misjoinder  of  offenses  which  may  not 
be  Joined  in  the  same  information,  and  (?) 
that  there  was  a  misjoinder  of  parties  de- 
fendant; (b)  that  the  court  erred  in  giv- 
ing instruction  4  on  the  recent  possession  of 
stolen  property;  (c)  that  the  court  erred  in 
refusing  to  give  the  instractlon  asked  by  de- 
fendant, or  any  instruction,  on  circumstan- 
tial evidence ;  and  (d)  that  the  evidence  ad- 
duced by  the  state  was  not  sufficient  to 
make  out  a  case  against  the  defendant  upon 
the  charge  of  being  an  accessory  after  the 
fact  for  which  he  was  convicted.  These  in 
their  order. 

Turning  our  attention  to  the  first  conten- 
tion urged  by  defendant  we  note  that  the 
information  is  against  both  Eddie  Scott  and 
Theodore  Christian;  that  in  the  first  count 
thereof  both  Scott  and  this  defendant  are 
Jointly  charged  with  having  together  and 
Jointly  committed  the  crime  of  grand  lar- 
ceny in  that  as  It  was  averred,  they  stole 
a  horse  from  one  Cornelius  Coleman.  In  the 
second  count  of  this  same  information  the 
defendant  alone  is  charged  with  an  offense, 
that  of  being  an  accessory  after  the  fact,  for 
that  defendant  knowing  that  said  Scott  had 
(alone  and  unaided)  stolen  the  selfsame  horse 
averred  in  the  first  count  to  have  been  stol- 
en Jointly  by  both  Scott  and  defendant  act- 
ing in  concert,  did  "recdve,  harbor,  aid,  and 
assist  •  •  •  said  Scott  to  make  lUa  es- 
cape and  avoid  arrest  trial,  conviction,  and 
punishment"  Upon  this  latter  count  defend- 
ant was  convicted.  The  Jury  made  no  find- 
ing upon  the  first  count,  passing  it  sub  si- 
lentio.  Scott  it  appears  from  the  record, 
had,  before  defendant  was  put  upon  his  trial, 
pleaded  guilty  to  the  larceny  charged  against 
him  in  the  first  count 

This  court  has  comparatively  often  had 
occasion  to  discuss  one  of  the  bilateral  ques- 
tions arising  here  (that  is,  how  far  may  the 
pleader,  in  one  or  more  counts  of  an  indict- 
ment Join  charges  of  different  crimes  against 
the  same  defendant),  but  never  before  has 
there  arisen,  so  far  as  we  can  find,  the  nnique 
question  here  involved  of  not  only  charglni; 
dlfferNtt  offenses  in  different  counts  of  tli« 
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same  Information  bnt  of  charging  In  one 
count  two  persons  as  acting  Jointly  In  tbe 
commission  of  a  crime  and  in  the  other 
count  charging  one  of  tbe  defendants  only 
with  oommitting  a  crime  with  which  his  co- 
Indictee  had  nothing  to  do,  or  at  least  ia 
which  he  Incurred  no  criminal  liability  and 
took  no  active  part.  No  finesse  of  language 
can  relieve  the  case  from  tbe  ultimate  tmth 
of  this  bald  statement 

[1]  Were  the  two  offenses  charged  such  as 
are  permitted  to  be  Joined  in  the  same  infor- 
mation? We  think  not  The  statute  permits 
a  count  for  larceny  to  be  Joined  with  a  count 
for  embezzlement  or  with  a  count  for  obtain- 
ing property  by  any  false  pretense  or  false 
token.  Section  6103,  R.  S.  1909.  If  an 
offense  by  law  comprises  different  degrees, 
the  Information  may  contain  counts  for  the 
several  degrees  of  the  same  offense,  or  for 
one  or  more  of  them.  Section  6104,  R.  S. 
1909.  In  cases  of  burglary,  where  in  the  act 
of  committing  the  burglary  a  larceny  is  also 
committed,  defendant  by  statute  may  be 
charged  with  both  offenses  in  the  same  count 
or  In  separate  counts  of  the  same  information 
and,  if  found  gollty,  may  be  punished  by  a 
separate  term  of  imprisonment  for  each  of- 
fense. Section  4528,  R.  S.  1909.  In  passing 
we  may  say  that  this  Is  the  only  exception 
in  our  state  to  the  mle  that  bat  one  pnnlsh- 
ment  can  by  law  be  meted  out  for  the  com- 
mission of  a  single  criminal  act  So  far  the 
statute  prescribes  the  practice. 

We  have  held,  however,  that  a  count  for 
forgery  may  be  Joined  with  a  count  for  utter- 
ing the  Instrument  forged  (State  v.  Carragin, 
210  Mo.  351,  109  8.  W.  653,  16  L.  R.  A.  [N.  S.] 
561),  and  that  a  count  for  larceny  may  be 
Joined  with  a  count  tor  receiving  stolen 
goods  (State  t.  Richmond,  186  Mo.  71,  84 
S.  W.  880).  In  none  of  snch  cases,  except 
that  of  burglary  and  larceny  above  adverted 
to,  will  more  than  one  conviction  be  allowed 
to  stand,  and  at  the  close  of  the  case  either 
an  electton  must  be  made  by  the  state  or  the 
Jury  must  be  Instructed  by  the  court  that 
they  can  convict  on  but  one  count  State  v. 
Carragin,  supra.  It  goes  without  saying  that, 
In  order  to  meet  the  exigencies  of  the  proof, 
it  is  well  settled  that  the  pleader  may  charge 
an  offense  like  murder  or  an  assault  with  in- 
tent to  kiU  in  as  many  counts  as  may  be 
reasonably  necessary.  State  ▼.  Hargraves, 
188  Mo.  348,  87  S.  W.  491;  State  v.  Jackson, 
17  Mo.  544,  69  Am.  Dec.  281.  So  also  a 
count  for  an  assault  with  Intent  to  kill  may 
be  Joined  with  an  assault  with  intent  to  rape 
or  to  do  great  bodily  harm,  or  with  an  as- 
sault to  commit  any  felony.  This  from  the 
yery  nature  of  these  offenses,  and  more  often 
from  the  necessities  of  the  case,  and  by  in- 
ference, from  the  very  letter  of  the  statute. 
Section  4481.  R.  S.  1909. 

[2]  We  have  not  been  able  to  find  any  other 
permissible  Joinders  of  counts  for  different 
offenses  in  the  same  information,  allowed  by 


the  decisions  or  by  the  statutes  of  this 
state.  Clearly,  then,  by  the  method  of  exclu- 
sion and  inclusion  we  may  deduce  the  rule 
(statutory  exception  excepted)  that  only  such 
offenses  may  be  Joined  as  arise  out  of  the 
same  transaction  and  which  are  so  far  cog- 
nate as  that  an  acquittal  or  conviction  for 
one  would  be  a  bar  to  a  trial  for  tbe  other. 
Judge  Wagner  in  the  case  of  State  v.  Oan- 
bert  42  Mo.  242,  expressed  bis  view  of  the 
facts  which  will  allow  a  Joinder  thus: 
"Where  the  offense  charged  In  tbe  second 
count  is  of  the  nature  of  a  corollary  to  .the 
original  felony,  as  in  larceny  and  tbe  re- 
ceiving of  stolen  goods,  a  Joinder  is  good; 
and,  whenever  there  is  a  legal  Joinder,  the 
court  may  exercise  its  discretion  as  to  an 
election." 

It  is  evident  that  the  Instant  case  does  not 
fall  within  the  rule.  The  offenses  charged  in 
the  two  counts  of  the  Information  here  are 
not  cognate,  and  they  do  not  necessarily 
arise  from  the  same  transaction.  One  may 
be  an  accessory  after  the  fact  to  murder, 
arson,  burglary,  or  to  any  other  crime  known 
to  the  calendar  or  written  in  the  books.  It 
was  not  a  necessary  incident  to  the  theft  of 
the  horse  here  that  defendant  became,  as  It 
Is  charged,  guUty  of  being  an  accessory  after 
the  fact  It  may  better  be  said  to  have  been  a 
coincidence  merely,  since  there  is  no  crime  to 
wUch  It  might  not  attach.  Nor  would  a  con- 
viction for  the  theft  here  charged  necessarily 
negative  guilt  as  to  the  crime  of  being  an 
accessory  after  the  fact 

[3]  Upon  the  remaining  branch  of  this 
question  as  to  whether  an  information  may 
charge  in  its  one  count  a  felony  as  having 
been  done  by  two  defendants,  and  in  another 
count  thereof  charge  one  of  the  defendants 
with  having  alone  committed  another  and 
diffferent  crime,  defendant  also  makes  strenu- 
ous contention.  In  the  Instant  case  upon  the 
facts  of  the  second  count  as  shown  in  evi- 
dence, as  well  as  under  the  law  applicable 
thereto,  Scott  was  guilty  of  no  crime  for 
permitting  himself  to  be  harbored  or  aided 
or  assisted  to  escape  so  as  to  avoid  arrest 
trial,  conviction,  anO  punishment  for  the 
theft  of  the  horse  charged  against  him  in 
the  first  count  Scott  had  never  been  in 
custody  on  this  charge,  so  at  law  he  bad 
the  right  to  escape  it  he  could,  whatever 
view  casuists  might  take  of  the  moral  phase. 
He  was  in  the  case  but  tbe  mere  passive 
agent  through  whom  defendant,  as  was 
charged,  committed,  and  without  whom  de- 
fendant could  not  have  committed  the  offense 
laid  in  the  second  count  Scott  in  a  sense 
bore  In  law  the  same  relation  to  the  subject- 
matter  of  the  second  count  as  the  party  as- 
saulted bears  to  the  subject-matter  of  an  as- 
sault with  Intent  to  kill. 

Clearly  the  Joinder  of  parties  defendant 
here  was  improper.  It  would  be  improper 
even  In  a  civil  action  and  be  demurrable. 
Section  1800,  R.  &  1909.    Scott  and  the  de- 
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tendant  oonld  not  be  sofld  In  one  oonnt  of  a 
petition  In  a  dvll  action  npon  a  note  (say) 
made  by  botb,  and  defendant  alone  saed  In 
another  connt  of  the  Identical  petltton  npon 
an  obligation  with  which  Scott  had  nothing 
to  do,  and  to  which  he  was  not  a  party 
against  whom  a  Judgment  would  lie. 

The  case  of  State  t.  Lehman,  182  Mo.  424, 
81  S.  W.  1118,  66  Ij.  R.  A.  490,  103  Am. 
St  Rep.  670,  discusses  fully  the  question 
of  Joinder  of  different  defendants  in  the 
same  count  of  an  indictaient.  Under  the 
facts  in  that  case  a  Joinder  was  held  prop- 
er. That  case  was  correctly  held  under 
the  facts  there  tn  Judgment,  and  no  other 
view  was  possible.  Had  any  other  holding 
been  made,  such  holding  would  have  been 
so  vulnerable  for  other  objections  as  that 
no  conviction  of  the  defendants  or  any  of 
them  would  ever  have  been  possible  in 
law.  As  the  learned  Judge  who  wrote  the 
opinion  of  the  court  In  that  case  said:  "The 
general  rule  must  be  conceded  that,  where 
the  otCenses  of  several  defendants  are  sepa- 
rate and  distinct,  arise  out  of  separate  and 
distinct  agreements  or  transactions,  they 
should  not  be  Joined  in  the  same  indictment, 
but  that  is  not  this  case." 

It  follows  that  the  motion  to  quash  was 
well  taken  for  both,  or  either,  of  the  mis- 
Joinders  charged  therein  as  occurring  in  the 
information. 

II.  It  is  contended  by  defendant  that  the 
court  erred  in  giving  instruction  4  on  the 
presumptions  arising  from  the  recent  posses- 
sion of  stolen  property.  In  this,  In  the  light 
of  the  evidence  here,  we  think  the  defend- 
ant's contentions  are  well  founded.  In  point 
of  fact,  but  that,  in  the  light  of  the  condi- 
tions by  which  we  are  confronted  in  the 
record,  the  question  raised  by  the  objection 
is  wholly  academic.  The  instruction  ob- 
jected to  has  reference  wholly  to  the  offense 
of  stealing  the  horse.  On  this  charge  defend- 
ant was  not  convicted,  so  it  is  a  little  difficult 
to  see  wherein  he  was  injured.  We  are  not 
I>assing  upon  the  contents  of  the  instruction 
complained  of  here;  we  are  merely  con- 
sidering whether,  upon  the  admitted  tacts, 
any  presumption  of  g^uilt  accrued  from  the 
fact  of  the  possession  of  the  horse  by  the 
defendant  on  the  day  following  the  theft 
thereof. 

[4]  Where  the  manner  of  getting  the  actual 
possession  of  property  which  has  been  recent- 
ly stolen  Is  admitted  and  fully  explained  by 
the  evidence  in  the  case,  as  was  done  in  the 
instant  case,  and  where  the  only  question  in 
issue  is  the  capacity  in  which  defendant 
holds  such  possession,  whether  feloniously 
or  innocently,  no  presumption  can  arise 
against  defendant  from  the  mere  admitted 
or  known  fact  of  possession.  This  instruc- 
tion ought  not  to  have  been  given.  State  v. 
Warden.  94  Mo.  661,  8  S.  W.  233.  It  had  no 
place  in  the  record  under  the  admitted  facts, 
but  for  the  reasons  suggested,  since  defend- 


ant was  not  convlctea  of  tiie  offense  with 
whldi  the  instruction  had  to  do,  he  may  not, 
we  opine,  sncdessfully  complain.  If  it  be 
urged  that  the  Instruction  was  competent  be- 
cause the  fact  of  possession  tended  to  prove 
the  scienter  here  necessary  In  law,  tbea  the 
same  reasoning  applies.  It  was  as  Impotent 
for  the  one  reason  as  for  the  other. 

III.  Touching  defendant's  complaint  that 
the  court  nisi  ought  to  have  instructed  on 
circumstantial  evidence,  we  may  say  there  is 
no  evidence  in  the  record  to  Justify  the  giving 
If  an  Instmction  upon  drcnmstantlal  evi- 
dence. Why  we  take  this  view  we  need  not 
discuss,  since  this  case  must  be  reversed  for 
other  reasons. 

[B]  A  general  attack  Is  made  also  upon  the 
instructions  given  In  the  case,  and  upon  all 
of  them.  Without  taking  the  time  or  space 
to  pass  upon  them  all,  we  may  say  in  passing 
that  the  instruction  given  on  presumption  of 
innocence,  burden  of  proof,  and  reasonable 
doubt  is  not  in  the  best  form.  To  say  no 
more  it  does  not  require  the  reasonable  doubt 
which  wUl  Justify  acquittal  to  "arise  from 
a  consideration  of  all  of  the  evidence  In 
the  case,"  or  words  of  similar  import.  State 
V.  Cushenberry,  167  Mo.  168,  66  S.  W.  787; 
State  V.  Temple.  194  Mio.  232,  92  S.  W.  494; 
State  ▼.  Harper.  149  Mo.  614,  61  &  W.  89; 
State  V.  Manpln,  196  Mo.  174,  93  S.  W.  379. 
We  do  not  say  that  the  instruction  as  given 
Is  so  defective  as  to  constitute  reversible  er^ 
ror,  for  it  follows  closely  in  substance  that 
given  In  State  y.  Nueslein.  26  Mo.  loa  dt 
124,  which  has  been  declared  to  be  commend- 
able. State  V.  Bond,  191  Mo.  664,  90  S.  W. 
330.  But  the  better  form  of  this  Instruction, 
as  we  show  from  the  cases  which. .we  dte,  re- 
fers in  apt  words,  as  a  basis  for  the  doubt, 
to  a  consideration  of  all  of  the  evidence  In 
the  case. 

[6]  IV.  It  la  also  most  seriously  contended 
that  there  is  not  enough  evidence  in  the  rec- 
ord to  sustain  the  charge  of  being  an  acces- 
sory after  the  fact  npon  which  defendant 
was  convicted.     We  think   this  contention 
must  also  be  sustained.     Orantlng.  for  the 
sake  of  the  argument,  that  there  was  proof 
sufficient  to  take  the  case  to  the  Jury  on  all 
of  the  other  required  elements  In  ttie  case 
(State  V.  MlUer,  182  Mo.  loc.  dt  382,  81  S. 
W.  867),  Is  there  any  substantial  proof  that 
defendant  was  In  fact  aiding  and  assistinK 
Scott  to  escape  In  order  tliat  the  latter  might 
avoid   arrest,  trial,  and  conviction?     Upon 
this  phase  of  the  case  Scott  says  that  de- 
fendant suggested  coming  to  Jefferson  City, 
and   that   the    defendant  paid   the   fare    of 
Scott  to  Jefferson  City.    The  record  further 
shows  from    the  testimony   offered  by  tbe 
state  that,  when  defendant  left  California  in 
company   with   Scott,  he   requested  an   ac- 
quaintance to  inform  his  (defendant's)  wife 
that  he  had  gone  to  Jefferson  City,  and  that 
he  did  come  to  Jefferson  City  is  not  denied 
but  on  the  contrary  proven  by   the  state. 
Here  was  no  secrecy  bnt  a  publidty  wblcb 
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negatives  tlw  position  of  the  state.  When 
arrested,  as  be  says,  and  as  tbe  state  does  not 
deny,  he  was  on  bis  way  back  to  California. 
Bnt  that  Is  not  all  nor  the  most  serious  fiall- 
are  of  proof. 

[7]  It  was  Jncombent  on  tbe  state  to  tibaw 
that  Scott  was  In  fact  trying  to  escape,  be- 
fore the  defendant  could  be  convicted  for  aid- 
ing him  to  escape.  The  testimony  of  Scott, 
ui>on  whom  alone  tbe  state  relied  for  proof 
on  this  point,  so  far  from  showing  that  be 
was  trying  to  escape,  shows  conclusively  that 
be  was  not  doing  any  such  thing.  Scott  says 
apropos  of  this  very  point:  "I  was  not  trying 
to  get  away  at  all.  I  bad  no  Intention  of 
getting  away.  I  was  aiming  to  go  tlt^t  haiA 
out  there  to  Coleman's."  Tbe  story  of  Scott 
Is  throughout  utterly  incredible  and  filled 
with  numerous  and  palpable  contradictions. 
It  is  not  capable  of  reconciliation  with  much 
of  tbe  other  testimony  adduced  by  the  state. 
At  this  distance,  relying,  as  we  must,  upon 
the  cold  record,  it  would  seem  that  tbe  con- 
viction of  defendant  was  largely  brought 
about  by  bis  own  bad  reputation;  that,  hav- 
ing by  an  ill-spent  life  earned  tbe  punishment 
meted  oat  to  him,  he  was  convicted  on  what 
Is  called  in  tbe  vernacular  "general  prln- 
dples"  rather  than  upon  the  evidence  in 
the  case.  However  much  we  might  personal- 
ly sympathize  with  tbe  doctrine  of  a  convic- 
tion on  "general  principles"  when  rightly 
applied  In  a  case  of  crying  need,  we  can  give 
no  effect  to  it  here  bnt  must  look  to  the  rec- 
ord, whidi  we  do,  and  hold  there  is  not  evi- 
dence enough  to  sustain  this  convieti<»i. 

For  this  and  otber  reasons  set  out  we  re- 
verse and  remand  the  case,  with  the  sugges- 
tion that,  if  tbe  state  is  not  able  materially 
to  strengthen  the  case  made,  another  trial 
will  be  a  useless  formality. 

BBOWN,  P.  J.,  and  WAHiKBB,  J.,  concur. 


HAVLIN  V.  CONTINENTAIi  NAT.  BANK  OF 
ST.  LOUIS. 

(Supreme  Court  of  SiisBoori.     Divisioii  No.  2. 
Dec.  »,  1913.) 

1.  Bills  and  Notks  ({  237*)— Aocoumoda- 

TION    iNDOBSBMENT. 

An  accommodation  indorser  is,  In  law,  a 
surety,  and,  as  such,  equally  bound  with  tbe 
maker  to  pay  the  notes  when  they  become  doe. 
[Ed.  Note.— For  other  caaes,  see  Bills  and 
Notes,  Cent.  Dig.  fg  563,  564,  667-568;  Dec. 
Dig.  i  237.*] 

2.  Bills  and  Notes  (i  434*)— AooomcooA- 
TioN  Indobser— Payment. 

Payment  of  a  note  by  an  accommodatloii 
indorser,  after  it  bad  become  due  and  had  been 
dishonored  by  the  maker,  was  not  a  voluntary 
payment,  since  such  payment  was  in  discbarge 
of  a  legal  obligation  which  he  had  incurred  as 
sncb  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1268-1274;    Dec.  Dig.  { 

4m4»   J 


3.  Bnxs  AND  Notes  (|  287*)— Aocouuoda- 

TION   INOOBSBB— NaTUBB  or  LlABILITT. 

An  accommodation  Indorser  of  a  note  war- 
rants inter  alia  that,  if  the  note  is  dishonored, 
he  will,  upon  notice  thereof  duly  given  to  him, 
pay  the  same. 

'  [Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  663,  564,  667-569;  Dec. 
Dig.  I  237.*] 

4.  Bills  and  Notes  (8  897*)— Pbksentment 
AND  Demand— Necessitt. 

Where  a  note,  payable  to  a  bank  and  made 
payable  at  the  bank,  was  owned  by  the  bank 
at  maturity,  presentment  and  demand  were 
not  necessary. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1028-1044;  Dec.  Dig.  S 
397.*] 

6.  SuBBOaATION  (I  4*)— AOOOMVODATION  IN- 
DOBSBR— SUBBOOATION  TO  RIGHTS  OF  PBIN- 
OIPAL. 

Where  an  accommodation  indorser,  after 
a  note  became  doe  and  was  dishonored,  paid 
it,  and  subsequently  the  note  was  again  paid 
by  the  maker,  the  indorser  was  entitled  to  be 
subrogated  to  the  rights  of  tbe  maker,  and 
could  recover  from  the  payee  the  amount  so 
paid  by  the  maker. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  H  12-16:   Dec.  Dig.  §  4.*] 

Appeal  from  St  Louis  Circuit  Court ;  Mos- 
es N.  Sale,  Judge. 

Suit  by  John  H.  Havlln  against  the  Conti- 
nental National  Bank  of  St.  Louis.  Decree 
fbr  complainant,  defendant  appeals.  Af- 
firmed. 

John  H.  Havlln,  tbe  respondent,  brought 
suit  in  equity  against  the  Continental  Na- 
tional Bank,  hereinafter  designated  as  "tbe 
Bank,"  appellant,  in  the  circuit  cdurt  of 
the  city  of  St  Louis,  to  recover  $7,200  paid 
by  him  to  the  Bank,  as  an  indorser  on  two 
notes  of  one  O.  L.  Hagan,  which,  subsequent 
to  Havlln's  payment,  were  again  paid  in  full 
by  Hagan  in  a  settlement  with  the  Banki, 
which  thereafter  refused  to  repay  Havlln. 
Upon  a  trial,  a  Judgment  was  rendered  in 
favor  of  H!avlln,  from  which  the  Banta  ap- 
peals. 

Tbe  material  facts  are  as  follows:  O.  L. 
Hagan  was  indebted  to  the  Bank  in  the  sum 
of  $23,203.15.  This  debt  was  represented  by 
three  promissory  notes  executed  by  Hagan  to 
the  Bank,  one  for  $6,000,  another  for  $1,500, 
and  the  balance  by  a  third  note.  The  re- 
spondent Havlln,  who  then  resided  and  now 
resides  in  Cincinnati,  Ohio,  indorsed  the  two 
first  notes  for  tbe  accommodation  of  Hagan, 
the  Bank  having  knowledge  of  the  character 
of  the  indorsement  As  further  security  for 
the  payment  of  said  debt,  Hagan  bad  deposit- 
ed'with  the  Bank,  as  collateral,  770  shares 
of  the  capital  stock  of  the  Hagan  Opera 
House  Company,  under  a  contract  in  which 
said  stock  was  valued  at  $89,000,  and  the 
Bank  was  given  power  to  sell  same  at  public 
or  private  sale,  in  default  of  the  payment  of 
the  indebtedness.  On  the  22d  day  of  June, 
1897,  all  of  said  debt  was  past  due  and  un- 
paid, and  the  Bank,  claiming  to  act  under 
the  power  of  sale  conferred  by  tbe  contract. 
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sold  said  stock  at  a  so-called  public  sale  on 
the  floor  of  the  Merchants'  Exchange,  during 
a  session  of  said  body,  In  the  city  of  St 
Louis,  when  It  was  bought  by  one  Finis  E. 
Marshall,  cashier  of  the  Bank,  for  $5,000,  he 
being  the  only  bidder.  About  a  week  after 
the  sale,  the  Bank  claiming  to  be  the  abso- 
lute owner  of  the  stock,  sold  It  at  private 
sale  to  J.  C.  Jannopoulo,  for  |30,000,  re- 
ceiving a  part  of  the  purchase  price  in  cash, 
and  taking  Jannopoulo's  notes  for  the  bal- 
ance. On  the  same  day,  or  the  day  after 
the  sale  to  Jannopoulo,  said  Marshall,  repre- 
senting the  Bank,  called  upon  HavUn,  who 
happened  to  be  in  St.  Louis  for  the  pay- 
ment of  the  two  notes  of  $5,000  and  $1,500 
respectively.  Havlin  protested  that  he  ought 
not  to  pay  them,  tliat  the  so-called  public 
sale  of  the  collateral,  made  by  the  Bank  on 
the  floor  of  the  Merchants'  Exchange,  was  in- 
vaUd,  and  that  the  Bank  should  apply  the 
proceeds  of  the  sale  of  the  stock  to  Janno- 
poulo to  the  payment  of  the  notes.  The 
Bank,  through  Marshall,  insisted  that  the 
sale  on  the  Merchants'  Exchange  floor  for 
$5,000  was  valid;  that  It  had  applied  this 
sum  to  the  payment  of  the  third  note  upon 
which  Hbvlin  was  not  an  Indorser;  that, 
upon  the  purchase  of  the  stock  by  Marshall, 
it  became  the  property  of  the  Bank,  and  that 
the  proceeds  of  the  sale  of  the  BtoA  to 
Jannopoulo  were  the  Bank's  Individual  prop- 
erty, and  that  the  notes  Indorsed  by  Bavlln 
were  still  wholly  unpaid.  After  much  dis- 
cussion, HavUn,  upon  the  repeated  declara- 
tions made  by  Marshall  that  the  Bank  would 
look  to  him  (Havlin)  for  payment,  finally 
took  up  the  two  notes  upon  which  he  was 
indorser,  and  gave  his  individual  notes  for 
their  full  amount  The  original  notes  were 
then  Indorsed  over  to  him,  without  recourse, 
and  the  individual  notes  he  subsequently 
paid  In  full  to  the  Bank.  A  few  weeks  after 
the  payment  of  the  notes  to  the  Bank  by 
Havlin,  who  thereupon  returned  to  Cincin- 
nati, to  wit,  on  August  8, 1897,  Hagan  brought 
suit  against  the  Bank  to  redeem  the  770 
shares  of  the  Hagan  Opera  House  Company 
stock,  pledged  by  him  to  the  Bank  as  afore- 
said, or  for  an  accounting  as  to  Its  valu^. 
In  this  suit,  Hagan  contended  that  the  Hank 
had  improperly  exercised  Its  power  to  sell 
the  stock  at  public  sale  under  the  pledge 
made  by  him  to  it;  that  the  so-called  public 
sale  was  Invalid;  and  that  he  was  there- 
fore entitled  to  redeem  the  stock,  or,  If  it 
had  been  sold,  to  have  an  accounting  for.  Its 
value. 

The  trial  court  sustained  this  Tlew,  ren- 
dered a  decree  setting  adde  the  sale  made 
on  the  floor  of  the  Merchants'  Exchange  as 
unfair,  and  found  that  the  Bank  had  subs»- 
quently  "effectually  sold  at  private  sale  to 
J.  (X  Jannopoulo,  for  the  sum  of  $30,(X)0,  the 
770  shares  of  the  capital  stock  of  the  Hagan 
Opera  House  Company,  but  that  said  Janno- 
poulo was  an  innocent  purchaser  for  value 
and  without  notice,  and  that  the  Bank  must 


acoonnt  to  plaintiff  tor  that  amount  of  mon- 
ey." This  Judgment  was,  upon  appeal,  af- 
firmed by  this  court  In  Hagan  v.  Ck>ntlnenta1, 
Nat'l  Bank,  182  Mo.  319,  81  8.  W.  171.  In 
this  suit,  Hagan  alleged  that  he  was  in- 
debted to  the  Bank  in  the  sum  of  $23,340, 
that  being  the  full  amount  of  his  indebted- 
ness, inclusive  of  the  two  notes  for  $6,500,  in- 
dorsed by  Havlin  as  aforesaid,  and  which 
had  been  paid  by  the  latter.  There  is  no  evi- 
dence that  Hagan  knew  that  >Havlln,  his 
indorser,  had  previously  paid  the  two  notes 
to  the  Bank.  At  the  time  of  the  trial  Hagan 
was  dead. 

The  Bank,  in  its  answer,  admitted  that 
Hagan's  indebtedness  was  $23,340,  together 
with  interest  thereon,  which  necessarily  in- 
cluded the  two  notes  Indorsed,  and  which 
had  been  paid  by  Hbvlin,  there  being  no 
other  indebtedness  of  Bagan  to  the  Bank. 
The  answer  did  not  mention  the  fact  that 
Havlin  had  paid  the  notes  indorsed  by  him, 
and  that  said  notes,  upon  being  paid,  had 
been  assigned  to  him.  The  decree  rendered 
in  favor  of  Hagan  in  that  suit  was  upon  the 
theory  that  he  was  still  indebted  to  the 
Bank  In  the  full  amount  of  all  notes  held  by 
it  against  him  on  June  22,  1897,  or  prior 
to  Havlin's  payment  The  court«  therefore, 
gave  the  Bank  credit  fbr  the  full  amount  of 
these  notes,  and  rendered  Judgment  over  in 
Hagan's  favor  for  the  sum  of  $6,796.85,  being 
the  difference  between  the  sum  of  $80,000  for 
which  the  court  decreed  that  the  Bank  was 
accountable  and  the  amount  of  all  of  the 
notes  Hagan  had  given  the  Bank.  In  this 
decree,  therefore,  the  Bank  received  and  ac- 
c^ted  credit  for  the  amount  of  the  notes 
which  had  been-  previously  paid  by  Havlin, 
and,  as  a  consequence,  was  twice  paid  the 
notes  of  Hagan  on  whldi  Havlin  was  In- 
dorser. 

Upon  the  presentation  of  the  foregoing 
facts  and  submission  of  the  cause,  the  St 
Louis  circuit  court  at  the  June  term,  1909, 
rendered  the  following  Judgment  in  the  case, 
at  bar:  "Now,  at  this  day,  the  court  being 
fully  advised  of  and  concerning  this  cause 
heretofore  submitted,  doth  And  that  the  de- 
fendant (the  Bank)  is  Indebted  to  the  plain- 
tiff (HavUn)  In  the  sum  of  $7,200,  with  Inter- 
est at  the  rate  of  6  per  cent  per  annum  from 
October  2d,  1906,  to  date.  It  la  therefore 
considered  and  adjudged  by  the  court  that 
the  plaintiff  recover  of  the  defendant  the  sum 
aforesaid  as  found,  together  with  interest 
thereon,  and  also  his  costs  and  charges  herdn 
expended,  and  that  execution  issue  therefor." 
It  is  from  this  Judgment  that  the  Bank  ap- 
peals. 

Appellant's  contentions  are:  First  That 
the  money  paid  by  resiwndent  to  the  Bank 
was  paid  by  him  with  knowledge  of  all  the 
facts,  and  in  settlement  of  a  dispute  as  to 
his  liability  to  the  Bank;  and  that  his  mis- 
take, if  there  was  a  mistake,  in  paying 
money  to  the  Bank,  was  a  mistake  of  law, 
which  will  prevent  hia  recovery  in  this  case. 
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Second.  Even  If  respondent's  mistake  In  pay- 
ing the  money  can  be  regarded  as  a  mistake 
of  fact,  hi  that  he  was  Ignorant  of  the  man- 
ner In  which  the  sale  of  the  stock  had  been 
oondncted  on  the  floor  of  the  Merchants'  Ex- 
change, he  nevertheless  cannot  recover,  be- 
cause he  was  not  induced  to  pay  the  money 
because  of  such  alleged  mistake  of  fact,  but 
to  avoid  annoyance  and  expense  of  litigation 
with  the  Bank.  Third.  That  there  never  was 
a  sale  to  Jannopoulo  of  the  Hagan  Opera 
House  stock  bought  in  by  Marshall  at  the 
Merchants'  Exchange  sale;  that  Jannopoulo 
was  to  pay  for  the  stock  out  of  the  profits 
earned  in  conducting  a  theatre  in  the  Hagan 
Opera  House,  which  profits  never  materi- 
alized, and  be  never  paid  but  112,600  of  the 
$30,000  contracted  to  be  paid. 

Geo.  li.  Edwards  and  Edward  D'Arcy,  both 
of  St.  Iiouis,  for  appellant  Robert  li  Mc- 
Laran  and  L.  A  Steber,  both  of  St.  Louis, 
for  respondent 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-4]  L  Respondent,  an  accommoda- 
tion indorser  for  Hagan,  the  maker,  on  the 
notes  to  the  Bank,  was,  in  contemplation  of 
law,  a  surety.  Weimer  v.  Bbelton,  7  Mo.  238 ; 
Osborne  t.  Frldrlch,  134  Mo.  App.  449,  114 
S.  W.  1046.  As  such,  he  was  equally  bound 
with  the  maker  to  pay  the  notes  when  they 
became  due.  In  so  doing,  he  simply  met  the 
obligation  be  made  when  he  became  surety, 
and  the  payment  can  in  no  sense  be  said  to 
have  been  voluntary.  In  fact,  it  has  been 
expressly  decided  in  another  Jurisdiction  that 
'  a  payment  made  by  an  accommodation  in- 
dorser, under  a  state  of  facts  similar  to  those 
in  the  concrete  case,  was  not  voluntary 
(Smith  V.  Folsom,  80  Ohio  St  218,  88  N.  B. 
546),  but  was  made  under  what  may  not  in- 
aptly be  termed  legal  coercion.  An  indorser 
of  a  negotiable  instrument  warrants  inter 
alia  that  if  the  instrument  Is  dishonored  he 
will,  upon  notice  thereof  duly  given  to  him, 
pay  the  same,  with  interest  Klnsel  v.  Balloo, 
161  CaL  764,  91  Pac.  620 ;  Mer.  Natl.  Bk.  v. 
Bentel,  16  Cal.  App.  170,  113  Pac.  708.  No 
question  as  to  dishonor  arose  in  the  case  at 
bar,  but  it  may  be  said  in  passing,  if  it  had, 
presentment  and  demand  are  not  necessary 
where  notes,  as  in  this  case,  were,  at  matur- 
ity, owned  by  the  Bank,  and  by  th^  terms 
were  made  payable  there.  Bank  U.  S.  v. 
Smith,  11  Wheat  171,  6  L.  Ed.  443 ;  Cent 
Natl.  Bank  v.  Stoddard,  88  Ck>nn.  332,  76  AtL 
472. 

Respondent's  interest  as  well  as  his  legal 
duty,  therefore,  when  the  notes  became  due 
and  remained  unpaid,  was  to  pay  them,  and 
thereby  avoid  the  annoyance  i  and  exi>ense  of 
litgation.    Wilson  v.  KietTer,  141  Mo.  App.  137, 


122  S.  W.  1149.  A  payment  made  under  sudi 
circumstances  does  not  involve  the  qnestion 
of  a  mistake  of  law,  as  contended  by  appel- 
lant, but,  on  account  of  the  legal  relation  of 
the  respondent  to  the  obligation  as  a  surety, 
the  payment  may  properly  be  held  to  have 
been  made  under  duress,  thus  rendering  the 
contention  groundless.  This  disposal  of  ap- 
pellant's first  contention  eliminates  the  sec- 
ond from  consideration. 

As  to  the  third  contention  that  there  was  . 
no  sale  of  the  Hagan  Opera  House  sto<^ 
to  Jannopoulo,  it  would  be  sufficient  to  say, 
if  this  fact  were  vital  to  the  determination 
of  the  matter  here  at  issue,  that  it  was  ful- 
ly adjudicated,  and  the  sale  declared  to  have 
been  made,  in  Hagan  v.  Continental  Bank, 
182  Mo.  ,319,  81  S.  W.  171.  However,  leav- 
ing out  of  consideration  the  ruling  of  this 
court  in  the  Hagan  Case,  the  record  here  is 
ample  to  sustain  the  conclusion  that  the 
sale  was  made ;  it  is  admitted  both  by  direct 
averment  and  by  implication  in  appellant's 
answer ;  it  is  testified  to  by  Jannopoulo  him- 
self and  by  Lewis,  formerly  cashier  of  the 
appellant  Bank,  and  now  cashier  of  the  Bank 
of  Commerce,  which  subsequently  absorbed 
the  appellant  Bank.  Other  evidence,  direct 
and  circumstantial,  point  to  proof  of  a  sale. 
If  the  transaction  constituted  a  sale,  and  we 
hold  that  it  did,  then  it  was  none  the  lees 
so  when  respondent  brought  this  action,  and 
contentions  to  the  contrary,  based  on  the 
ground  that  Jannopoulo  did  not  pay  for  the 
stock  or  that  he  did  not  have  manual  posses- 
sion of  it  cannot  change  it  The  matter, 
therefore,  in  our  opinion,  is  no  longer  open 
to  argument 

[S]  II.  Respondent's  payment  not  having 
been  voluntary  but  in  discliarge  of  his  obli- 
gation as  a  surety,  and  the  Bank  having 
twice  been  paid  the  notes,  the  second  time 
by  the  maker,  Hagan,  in  his  settlement  with 
the  Bank  after  the  judgment  against  it  in 
his  favor  (Hagan  v.  Bank,  supra),  the  re- 
spondent Is  entitled  to  recover  from  appellant 
the  amount  paid  by  him,  with  interest  under 
the  rale  that  one  compelled  to  pay  the  debt 
of  a  principal  Is  subrogated  to  the  latter's 
rights.  If  the  principal  had  himself  twice 
paid  the  notes,  he  would  unquestionably 
be  entitled  to  recover  of  the  Bank  any  sum 
paid  in  excess  of  the  amount  of  the  debt  and 
interest  actually  du&  A  surety  Is  in  no  worse 
position,  and  is  entitled  to  a  -like  right  of 
action.  This  conclusion  is  too  elemental  to 
require  the  citation  of  authorities  to  sustain 
it  and  is  Clearly  consonant  with  equity  and 
good  conscience 

The  Judgment  of  the  circuit  court  should 
therefore  be  affirmed,  and  it  is  so  ordered. 

BBOWN,  P.  J.,  and  FARIS,  J.,  concur. 
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HABDWICEB  t.  BARNEa 

(Snpreme  Court  of  Missouri,  DiTJaion  No.  1. 

Dec.  6,  I&IS.) 

GOTIBTS  (t  231*)— SUFBEUX  COTJBI— JtmSDIO- 
HON— TlTIX  INVOLVBO. 

Where,  in  a  suit  to  have  a  deed  of  trust 
declared  satisfied  and  the  lien  thereof  removed 
as  a  cloud  upon  title,  the  only  question  involv- 
ed was  whether  the  deed  of  trust  was  satisfied 
-  by  an  idleged  extension  of  time  of  payment 
mthout  the  consent  of  the  sureties,  the  Su- 
preme Court  had  no  jurisdiction  of  an  appeal 
transferred  from  the  Kansas  City  Court  of 
Appeals;  title  not  being  involved  in  the  ques- 
tion to  be  determined. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  SJ  487,  491.  644,  646-648,  650,  662- 
659.  661;   Dec  l5ig.  i  281.*] 

Appeal  from  Circuit  Conrt,  Platte  County; 
Alonzo  D.  Bumes,  Judge. 

Suit  by  Claude  Hardwlcke  against  Richard 
S.  Barnes.  From  Judgment  for  plaintiff,  de- 
fendant appealed  to  the  Kansas  City  Court 
of  Appeals,  and  the  cause  was  transferred  to 
the  Supreme  Court  Betrahsferred  to  the 
Kansas  City  Court  of  Appeals. 

This  suit  was  instituted  by  the  plaintiff  In 
the  circuit  court  of  day  county  against  the 
defendant,  to  have  a  certain  deed  of  trust 
declared  satisfied  and  that  the  pretended  lieu 
thereof  be  removed  as  a  doud  upon  the  title 
to  a  certain  tract  of  land  therein  described. 
A  change  of  venue  was  taken,  and  the  cause 
was  sent  to  the  circuit  court  of  Flatte  coun- 
ty, where  a  trial  was  had  which  resulted  in 
a  Judgment  in  favor  of  the  plaintiff,  cancel- 
ing the  deed;  and  the  defendant  duly  ap- 
pealed the  cause  to  the  Kansas  City  Court  of 
Appeals.  The  latter  court,  I  take  it,  of  its 
own  motion,  transferred  the  cause  to  this 
court  for  the  reason  assigned  that  title  of 
real  estate  was  involved  therein,  which  de- 
prived it  of  Jurisdiction. 

The  facts  of  the  case  are  few  and  undis- 
puted. On  and  prior  to  December  17,  1889, 
Hffiiry  P.  lilndenman  was  the  owner  of  the 
tract  of  land  mentioned;  and  on  that  date 
the  Thornton  Distilling  &  Milling  Company, 
a  corporation,  of  which  Llndenman  was  the 
treasurer,  was  indebted  to  the  defendant, 
Richard  S.  Barnes,  in  the  sum  of  $7,000,  evi- 
denced by  a  promissory  note  due  18  months 
after  date,  bearing  8  per  cent  interest,  which 
was  signed  by  said  distilling  company,  by 
Henry  P.  Lindenman,  treasurer,  and  others. 
On  said  17th  day  of  December,  in  order  to  se- 
cure the  payment  of  said  note,  Ldndenman 
executed  to  defendant  a  deed  conveying  to 
him  said  real  estate,  which  provided  upon  its 
face  that  upon  the  payment  of  said  note  the 
defendant  was  to  reconvey  said  land  to  said 
Lindenman.  The  deed  was  duly  filed  for 
record  on  August  3,  1891.  That  also  on  said 
17th  day  of  December  the  distilling  company, 
to  further  secure  the  payment  of  said  note, 
executed  to  S.  O.  Sandusky,  trustee,  a  deed 
of  trust  In  which  defendant  was  named  as 
beneficiary,  conveying  to  him  certain  other 


lands  wliich  belonged  to  said  oompany,  but 
not  involved  in  this  salt  On  January  28, 
1891,  lindennian  executed  to  Samael  Hardr 
wlcke,  trustee,  a  deed  of  trust,  wherein  W. 
O.  Lemon  was  named  as  the  beneficiary  con- 
veying the  first  tract  mentioned,  and  the  one 
claimed  to  be  here  involved,  to  secure  seven 
promissory  notes  therein  described,  aggregat- 
ing 91,400.  Said  deed  was  also  duly  filed 
for  record  a  few  days  after  its  executloo. 
At  the  date  of  the  institution  of  this  suit 
and  for  some  six  years  prior  thereto,  the  de- 
fendant was  in  the  possession  of  said  land, 
Samuel  Hardwlcke,  the  trustee  in  said  deed 
of  trust,  died  in  the  year  1896. 

The  petition  charges  that  the  notes  men- 
tioned in  the  second  deed  of  trust  were,  for 
value  received,  assigned  and  transferred  (but 
the  date  not  given)  by  said  Lemon,  and  were 
then  and  had  been  for  a  number  of  years, 
owned  by  the  plaintiff.  That  there  was  a 
balance  of  $2,250  then  due  thereon.  The 
petition  also  charges  that  the  defendant's 
said  note  for  $7,000  had  been  satisfied ;  that 
the  tatter's  claim  of  right  to  the  possession 
of  said  land  was  by  virtue  of  said  first  deed 
of  trust;  that  it  constituted  a  cloud  upon  plain- 
tiff's title  to  said  land,  which  he  asked  to  be 
removed;  and  prayed  that  the  deed  from 
Lindenman  to  defendant  be  declared  a  mort- 
gage and  that  it  had  ceased  to  be  of  any 
force  and  effect,  by  reason  of  the  said  dis- 
charge of  said  Lindenman  as  security  on 
said  note,  and  by  reason  of  the  satisfaction 
of  said  note,  and  for  such  other  relief  as  the 
court  might  deem  meet  and  proper.  It  is 
not  claimed  by  plaintiff  that  the  defendant's 
note  for  $7,000  had  been  fully  paid ;  but  bis 
claim  is  that  said  note  was  not  paid  at 
maturity,  and  that  the  defendant  extended 
the  time  of  the  payment  thereof,  in  conse- 
quence of  which  the  securities  thereon,  in- 
cluding Lindenman,  vrere  released  from  fur- 
ther liability  thereon,  and  that  therefore  the 
deed  or  mortgage  executed  by  Lindenman  to 
defendant  conveying  said  land  was  satisfied. 
There  was  evidence  Introduced  pro  and  con 
upon  those  questions ;  but,  from  the  view  we 
take  of  the  case,  It  will  not  be  neoessaij  to 
go  into  that 

Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant Guy  B.  Park,  of  Platte  City,  fox  re- 
spondent 

WOODSON,  P.  J.  (after  stating  tiie  facts 
as  above).  From  reading  the  statement  of 
the  case,  it  is  seen  that  there  was  no  dis- 
pute as  to  Llndenman's  title  to  the  land 
mentioned,  nor  was  there  any  question  as  to 
the  validity  of  the  mortgage  given  thereon 
by  him,  as  security  for  the  paysMot  of  the 
$7,000  note.  That  being  true,  then  the  only 
question  involved  is  whether  or  not  the  mort- 
gage mentioned  was  satisfied  by  reason  of 
the  alleged  extension  of  the  time  of  pay- 
ment without  the  consent  of  the  securities. 
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The  dedslon  of  that  question  one  way  or 
the  otlier  would  In  no  manner  Involve  the 
title  to  tbe  real  estate  mentioned.  The  same 
principle  was  involved  In  the  case  of  Vande- 
venter  v.  Banlc,  232  Mo.  618,  136  S.  W.  23. 
It  was  there  held  that  where  the  plaintiff 
owned  the  land,  and  that  the  note  for  $200 
was  secured  thereon  by  a  valid  deed  of  trust, 
and  that  the  only  Issues  In  the  case  were 
whether  or  not  the  note  had  been  assigned  to 
defendant  and  whether  or  not  It  had  been 
paid  before  the  assignment,  did  not  involve 
title  to  the  real  estate  conveyed  by  the  deed 
of  trust,  and  that  therefore  this  court  had  no 
jurisdiction  of  the  cause.  So,  in  the  case  at 
bar,  the  only  issue  In  tbe  case  is:  Were  the 
snreties  on  the  |7,000  note  released  there- 
from by  the  said  extension  of  the  time  of  its 
payment  without  their  consent?  The  deci- 
sion of  that  question  one  way  or  tbe  other 
does  not  involve  the  title  to  the  land  men- 
tioned, and  this  court  therefore  has  no  Juris- 
diction of  tbe  case,  since  there  is  but  a  small 
Bom  due  and  unpaid  on  said  note. 

This  court  having  no  jurisdiction  of  the 
cause,. the  case  is  retransferred  to  the  Kan- 
sas City  Court  of  Appeals  to  be  disposed  of 
according  to  law.    All  concur. 


TtmNBB  et  aL  v.  BUTLER  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  1. 

Dea  6,  1913.) 
1.  Tbial  (i  267*)— Rkqukbc  ron  Iitstbcotion 

— MODinCATlOH  BT  CODBT. 

Where  the  court  modified  an  inatruction 
requested  by  defendant,  and  gave  it  as  modified,' 
it  was  not  a  compliance  with  the  request,  and 
was  error  if  the  requested  instmctlon  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  n  66&-672,  674;   Dec.  Dig.  {  267.*] 

i.  Wnx«  (S  52*)— TKSTAiaiiiABT  Capacitt— 

BxiBOEit  or  Pboof. 

The  burden  is  upon  the  proponent  of  a  will 
to  establish  testamentary  capacity  of  the  tes- 
tator by  a  preponderance  of  all  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  101-110;    Dec.  Dig.  (  S2.*] 
8.  Wnxs  (§  829*)  —  Acnons  to  DETEBiaNi 

VALIDITT— MlBLBADING     IhBTBUCTIONS. 

While,  in  a  will  contest,  the  contestants 
were  entitled  to  an  instmction  that  the  burden 
was  npon  the  proponents  to  prove  testamentary 
capacity,  yet,  where  the  proponents  depended 
npon  the  witnesses  offered  by  contestants  to 
prove  snch  capaci^,  it  was  not  error  to  refuse 
contestants'  request  to  charge  tliat,  unless  pro- 
ponents bad  shown  testamentary  capacity  by 
a  preponderance  of  the  evidence,  the  verdict 
should  be  against  the  will;  since  such  an  in- 
stroction  might  mislead  tbe  jury  into  believing 
that  it  was  incumbent  on  the  proponents  to 
show  such  facts  by  their  own  witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
TOigji  774,  776-778,  786,  787;    Dec.  Dig.  i 

4.  Wnxs  (I  163*)— Pbobatb  and  Ebtablish- 

KBHT— PBKSTJMFTION— VOLUNTABY    ACT. 

When  the  proponents  have  shown  that  a 
win  was  executed  with  all  the  prescribed  for- 
malities while  the  testator  was  of  sound  mind, 
it  will  then  be  presumed  that  it  was  bis  free 


and  voluntary  act,  and  the  burden  la  upon  a 
contestant  to  show  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  M  388-402;    Dec.  Dig.  {  168.*] 

5.  Wnxs  (Hi  158,  166*)— UwnuB  Intlcxnob— 
StrmoiBNOT  or  Bvidkhoe. 

Tbe  law  does  not  denounce  the  influence 
which  a  son-in-law  may  have  over  his  father- 
in-law,  but  only  the  improper  use  of  it,  and 
that  such  influence  is  shown  to  exist  and,  in 
addition,  that  testator  gave  a  large  part  of  his 
estate  to  the  daughter,  the  wife  of  tbe  son-in- 
law,  is  not  sufficient  to  establish  undue  influ- 
ence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  386,  386,  421-137;  Dec.  Dig.  K  158, 
166.*J 

6.  Wnxa  (H  47,  166*)— Tebtakkhtabt  Ca- 

tACITT. 

That  testator,  at  the  time  of  executing 
bis  will,  was  old  and  greatly  weakened  in 
mind  and  body  did  not  justify  the  court  in  con- 
finin|[  him  more  closely  to  conventional  meth- 
ods m  distribution,  though  it  should  make  the 
court  more  careful  in  its  scrutiny  of  the  hiflu- 
ences  which  surrounded  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  J  94,  382;   Dec.  Dig.  {{  47,  156.*] 

7.  Wuxs    ({    324*)— EsTABUSHMXNT— Sunr- 

CIENCT  or  EVIDXNCB— UHDUK  ISTLVKSCX. 

Evidence,  in  a  will  contest,  held  not  suffi- 
cient to  take  to  the  jury  the  question  whether 
testator's  son-in-law  exercised  undue  influence 
over  testator  as  to  tbe  execution  of  the  will, 
though  the  son-in-law  was  testator's  confiden- 
tial adviser,  and  testator  devised  a  large  part 
of  bis  estate  to  bis  daughter,  the  wife  of  the 
son-in-law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  225,  767-770;   Dec.  Dig.  {  324.*] 

8.  Affxal  and  Ebbob  (S  260*)— Rksibvation 

IN  LOWXB  CotTBT  OF  GBOUNDS  OF  BKVIXW— 

Exceptions— Nbcessttt. 

The  appellate  court  will  not  review  the 
rulings  of  tbe  trial  court  upon  the  admissibil- 
ity of  evidence,  where  no  exceptions  were  tak- 
en thereto  in  the  lower  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1603-1616;  J>«s.  Dig.  { 
260.*] 

9.  Wills  (|  53*)— Admissibiuxt  of  Evidenok 
—Condition  of  Mind. 

Where  the  issue  was  as  to  the  testamentary 
capacity  of  testator  at  the  time  be  executed 
his  will,  the  court  did  not  err  in  snstaining 
objections  to  questions  asked  an  attorney,  with 
whom  testator  had  advised  shortly  before  exe- 
cuting his  will,  as  to  the  attorney's  reasons 
for  refusing  to  write  the  will  at  that  time, 
since  it  was  the  condition  of  testator's  mind 
and  not  the  attorney's  which  was  in  issue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  111,  112,  120-130;   Dec.  Dig.  {  53.*] 

Appeal  from  Circuit  Court,  Boone  County : 
N.  D.  Thurmond,  Judge. 

Will  contest  by  Eugenia  Turner  and  hus- 
band, contestants,  against  Mary  Butler  and 
others,  defendants  and  proponents.  Judg- 
ment for  defendants  establishing  the  will, 
and  proponents  appeal    Afllrmed. 

This  is  a  statutory  contest  of  the  will  of 
John  Butler,  late  of  Boone  County,  Mo.,  by 
plaintiff,  his  granddaughter,  against  his  wid- 
ow, four  children,  Loutitla  Fhelan,  Mary 
Woods,  Martin  Butler,  and  lizzie  Vantine, 
a  grandson,  John  Butler,  only  heir  of  a  de- 
ceased son,  William  Butler,  and  Butler  and 
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Q?homton  Stewart,  grandsons,  who  with 
plaintiff  are  the  three  heirs  of  a  deceased 
daughter,  Annie  Butler  Stewart  The  ex- 
ecutors are  also  made  parties.  The  grounds 
of  the  contest  are  fraud,  undue  Influence,  al- 
teration of  the  Instrument  after  signature, 
and  unsoundness  of  mind. 

At  the  close  of  all  the  evidence,  the  court 
withdrew  the  issue  of  undue  Influence  from 
the  jury  and  refused  all  Instructions  offered 
hy  plaintiffs  on  this  issue.  The  case  was 
submitted  on  the  sole  issue  of  unsoundness 
of  mind. 

The  will  in  question  was  made  and  signed 
December  8,  1905,  when  the  testator  was 
about  80  years  of  age.  Although  he  had  been 
a  man  of  considerable  vigor  and  business 
ability,  he  had  for  some  time  been  suffering 
from  a  general  breaking  down  Incident  to 
old  age,  and  had  been  practically  conflned 
to  his  house  for  some  months  previous  to 
the  making  of  the  will.  The  evidence  tend- 
ed Bubstantially  to  show  that  at  that  time 
he  was  not  of  sound  and  disposing  mind,  al- 
though some  of  the  numerous  witnesses  in- 
troduced by  contestants  testified  that  they 
considered  him  all  right  in  that  respect 

The  undue  influence  relied  on  is  particular- 
ly charged  in  the  petition  to  have  been  ex- 
erted by  defendant  Loutitia  Phelan  and  her 
husband,  Vincent  D.  Phelan,  over  the  dis- 
eased and  weakened  mind  and  will  of  Butlei:, 
while  he  was  sick  and  under  the  Influence  of 
Intoxicating  liquors  and  drugs  administered 
by  them,  as  well  as  other  artiflces,  without 
which  he  would  not  have  signed  and  publish- 
ed the  alleged  wllL  As  a  matter  of  fact  the 
Phelans  lived  on  Mr.  Butler's  land  about 
two  miles  from  his  residence.  Mrs.  Phelan 
was  the  only  child  who  lived  in  Boone  coun- 
ty, and  she  and  her  husband  were  frequent- 
ly at  the  Butler 'home;  and,  while  Mr.  Phe- 
lan did  not  wholly  superintend  the  opera- 
tions on  the  testator's  farms,  his  advice  was 
sought  by  the  hands  and  his  suggestions  were 
followed  in  the  absence  of  Mr.  Butler.  The 
latter  does  not  seem  to  have  known  much 
about  the  technical  description  of  lands.  He 
seems  to  have  been  helpless  in  the  presence 
of  a  map  or  survey,  and  dei)ended  entirely 
on  Phelan,  who  seems  to  have  been  expert 
In  such  matters,  and  said  that  he  could  de- 
scribe the  entire  real  estate  holdings  of  Mr. 
Butler  without  a  map.  Mr.  Carter,  Mr.  But- 
ler's attorney,  when  writing  the  will  in  ques- 
tion, had  difllculty  in  describing  the  land, 
and  availed  himself  of  the  services  of  Mr. 
Phelan  who  was  at  the  Butler  home  at  the 
time,  as  was  Mrs.  Butler,  who  Is  shown  by 
the  evidence  to  have  taken  an  active  part 
In  Mr.  Butler's  affairs.  Mr.  Phelan  had  said 
to  both  his  wife's  sister-in-law  and  her  son 
that  he  had  been  the  business  manager  and 
legal  adviser  of  Butler  for  two  years  before 
his  death,  although  there  is  nothing  In  the 
evidence  to  indicate  that  he  was  a  lawyer, 
or  had  any  special  training  In  that  direction. 


In  the  latter  part  of  February  or  the  first 
part  of  March,  1906,  Mr.  Stephen  March  re- 
ceived word  from  Mr.  Butler  through  some 
neighbors  to  come  to  write  a  will.  He  found 
Mr.  Butler  in  bed  or  In  a  reclining  chair, 
and  said  that  he  wanted  Mr.  March  to  re- 
write a  wlU.  Mrs.  Butler  got  the  old  will, 
the  one  In  controversy  here,  and  handed  It 
to  Mr.  March.  Mr.  Phelan  was  not  there. 
He  got  his  map  for  Mr.  March  to  look  over 
and  pick  out  certain  pieces  of  land  in  which 
he  wanted  to  make  a  change.  March  told 
Mr.  Butler  that  he  was  not  accustomed  to 
that  kind  of  work,  and  would  rather  have 
some  one  to  assist  him  because  he  might  get 
it  wrong.  Mr.  Butler  proposed  Mr.  W.  W. 
Brundage,  who  did  not  come,  and  March 
suggested  Mr.  Phelan,  Butler  said,  "He  is 
the  very  man,"  and  they  telephoned  for 
him  and  he  came.  In  the  meantime,  Mr.  But- 
ler asked  Mr.  March  to  read  the  will  until 
he  got  to  "Marty"  and  then  stop.  By  that 
time  Mr.  Phelan  was  there.  At  Mr.  Butler's 
direction,  Mr.  March  copied  the  will  as  far 
as  the  beginning  of  the  devise  to  Martin  E. 
Butler,  and  had  finished  when  Mr.  Phelan 
came.  He  then  told  him  the  trouble,  and 
Phelan  said,  "I  can  almost  locate  that  land 
vrithout  looking  over  the  map";  that  It  was 
more  trouble  than  he  thought  It  would  be. 
Mr.  March  after  relating  these  fapts  In  his 
testimony  proceeded :  "Uncle  Johnnie  said, 
'I  want  all  in  No.  17  west  of  the  creek,  Lick 
Fork  creek,'  I  think  he  says,  to  go  to 
Marty.' "  "Q.  Had  you  put  that  In  the  will 
you  were  writing?  A.  No,  sir.  Mr.  Phelan 
just  made  the  remark,  'Uncle  Johnnie,  don't 
you  know.  Uncle,  that  there  is  ten  acres  that 
does  not  lie  due  west  of  lick  BV)rk  creek, 
there  is  ten  acres  that  is  west  of  Perche?' 
Q.  He  had  said  he  wanted  all  west  of  Uck 
Fork  Creek?  A.  Yee,  sir,  in  the  17th.  Q. 
And  Mr.  Phelan  asked  him  If  he  didn't  know 
— ^.  A.  That  there  was  ten  acres —  Q.  Ly- 
ing west  of  the  Perche?  A.  That  didn't  lie 
west  of  the  Perche.  Q.  What  did  Mr.  But- 
ler say  to  that?  A.  It  Just  appeared  to  kind 
of  unnerve  him.  Be  got  all  out  of  sorts 
about  it  Q.  What  did  he  say?  He  just 
said,  'Squire,  you  Just  bum  up  what  you 
have  written  there,  and  I  will  get  Mr. 
Tom  Carter  back  here  and  have  him  to  fix 
this  up.'  Q.  What  else  did  he  add  when 
he  told  you  to  bum  the  papers?  A.  I  put 
them  in  the  stove.  And,  after  reflecting  a 
little  while,  he  says:  'No,  that  wouldn't  do. 
I  may  pass  away  before  Tom  Carter  gets 
back  here,  and  you  Just  let  me  rest  two  or 
three  days  and  I  will  call  you  again  and 
we  will  fix  It  up.'  Q.  Did  he  send  for  you 
any  more?    A.  Not  after  that" 

The  map  admitted  in  evidence  shows  that 
Perche  creek,  for  the  most  of  the  way,  forms 
the  west  boundary  of  section  17,  but  is  de- 
flected eastwardly  and  comes  back  to  the 
line  in  such  a  way  as  to  leave  about  ten 
acres  of  the  section  west  of  the  creek  and 
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bonnded  on  the  west  by  the  middle  third  of 
tbe  secUoii  line.  Uck  Fork  creek  enters  tbe 
northwest  quarter  of  the  section  from  the 
north,  and  runs  In  ft  southwesterly  direc- 
tion through  that  quarter,  emptying  Into 
Perche  creek,  leaving  a  considerable  tract  of 
land  in  the  northwest  comer  of  17  lying  east 
of  Perche  creek  and  west  of  Lick  Fork.  One 
would  Judge  from  the  map  that  there  are  40 
acres  or  more. 

The  will  of  John  Butler  begins  as  follows: 
"1,  John  Butler,  of  Boone  County,  State  of 
Mlssonil,  telng  of  sound  mind  and  memory 
and  of  disposing  disposition,  and  realizing 
Om  nnotftalnty  of  life  and  the  certainty  of 
death,  do  hereby  make  and  publish  this  my 
last  will  and  testament,  hereby  revoking  and 
annulling  all  former  wills  made  by  me. 
First  I  desire  that  all  my  Just  debts,  If  any, 
be  paid  out  of  my  personal  estate,  by  my 
executors  hereinafter  named,  as  soon  after 
my  death  as  convenient.  Second.  It  is  my 
will,  and  I. direct  that  my  beloved  wife,  Mary 
Butler,  have  the  use  and  control,  and  receive 
the  rents  and  profits  of  all  the  real  estate  of 
which  I  may  die  seized,  during  the  term  of 
her  natural  life,  or  as  long  as  she  remains 
my  widow,  and  at  her  death  or  remarriage, 
I  direct  that  my  real  estate  be  divided 
among  my  children  and  their  descendants  in 
tbe  way  and  maimer  hereinafter  set  forth. 
Third.  At  the  death  or  remarriage  of  py 
wife,  Mary  Butler,  I  direct,  and  It  Is  my  will, 
that  my  teal  estate  be  divided  as  follows:" 
Then  comes  a  devise  to  Martin  E.  Butler  of 
420  acres  of  land;  to  Mrs.  Phelan  of  602 
acres;  to  his  daughter  Mary  Woods,  wife  of 
P.  S.  Woods,  620  acres;  to  the  grandson, 
John  Butler,  son  of  William  Butler,  240 
acres;  to  the  grandson  Butler  Stewart,  120 
acres;  to  the  grandson  Thornton  Stewart, 
150  acres;  to  the  granddaughter,  Eugenia 
Turner,  the  plaintiff,  80  acres.  The  remain- 
der of  the  real  estate,  consisting  of  about  700 
acres,  was  then  devised  to  be  sold  upon  the 
death  or  remarriage  of  his  wife,  and  the  pro- 
ceeds to  be  divided  between  the  three  chil- 
dren, Martin  E.  Butler,  Loutitia  Phelan,  and 
Mary  Woods,  in  equal  parts. 

The  contestants  introduced,  as  a  witness, 
G.  B.  Sebastian,  a  practicing  lawyer,  who  tes- 
tified that  he  had  known  John  Butler  for  20 
years  before  his  death,  and  saw  him  in  July 
or  August,  1905,  when  he  came  to  his  office  to 
consult  about  writing  his  will,  and  said  he 
had  a  will  but  was  not  satisfied  with  It  The 
following  questions  were  asked,  and  answers 
given  by  him:  "Q.  Did  you  act  as  attorney 
for  Mr.  Butler  and  receive  a  fee  for  it?  A. 
No,  tdr.  Q.  You  didn't  advise  with  him  In 
the  capacity  of  an  attorney?  A.  I  think  I 
did.  By  Mr.  Whitecotton  (for  defendants): 
We  object  to  any  conversation  between  at- 
torney and  client"  The  court  made  no  rul- 
ing, but  said :  "Xou  might  examine  him  fur- 
ther." In  answer  to  questions  by  Mr.  White- 
cotton  the  witness  said :  "Uncle  Johnnie  and 
I  were  particularly  friendly  and  talked  about 


a  great  many  matters,  and  be  discussed  the 
question  with  me  about  the  will,  but  the  will 
was  not  written.  He  was  to  come  back  at 
another  time,  and  nothing  was  done  that  day 
except  to  have  a  conversation  in  regard  to 
It  ♦  •  *  He  didn't  seem  to  have  any 
very  clear  idea  of  what  he  wanted  then.  He 
was  not  satisfied  with  the  will  that  was  writ- 
ten and  wanted  another  will,  but  was  not 
clear  about  what  he  wanted  done.  He  ar- 
ranged with  me  to  come  back  again,  but 
never  did  so.  By  Mr.  Conley  (for  contes- 
tants) :  I  will  get  you  to  state  whether  he 
appeared  to  understand  the  nature  and  ex- 
tent of  .his  property?  By  the  court:  I  have 
not  passed  on  the  other  question.  Objec- 
tions sustained."  Defendants  excepted.  Wit- 
ness continued:  "In  my  talk  with  Mr.  But- 
ler, I  was  not  able  to  get  (dearly  what  he 
wanted  done;  he  didn't  seem  to  be  clearly 
of  any  opinion  as  to  what  he  wanted  done, 
and  I  suggested  to  him  to  think  the  matter 
over  carefully  i^nd  come  back.  By  Mr.  GU- 
leepy:  Is  that  the  only  reason,  Mr.  Sebas- 
tian, why  you  didn't  write  the  will  that  day? 
By  Mr.  Whitecotton:  We  object  to  that  as 
Immaterial."  Which  objection  was  by  tbe 
court  sustained,  and  plaintiffs  excepted.  "By 
Mr.  Gillespy:  I  will  ask  yoo  If  the  reason 
that  you  didn't  write  It  was  that  Mr.  Butler 
was —  By  Mr.  Harris,  for  defendants  (in- 
terrupting):  We  object"  Which  objection 
was  by  the  court  sustained,  and  plaintiffs  ex- 
cepted. "By  Mr.  Gillespy :  I  will  ask  you  if 
Mr.  Butler  had  the  capacity,  on  that  occasion, 
to  make  a  will  and  make  proper  disposition 
of  his  property?  A.  Physically,  be  was  very 
weak,  and  mentally,  he  was  not  very  clear. 
I  mean  by  that  that  his  statements  In  re- 
gard to  what  he  wanted  to  do  were  somewhat 
oonfiictlng  and  confused.  I  thought  It  best 
not  to  write  the  will.  By  Mr.  Whitecotton : 
We  ask  that  the  latter  part  of  tbe  answer  be 
stricken  out  as  not  responsive  to  the  ques- 
tion and  improper.  By  the  Court :  Motion 
sustained  as  to  'I  thought  it  best  not  to  write 
the  will.' "    Plaintiffs  excepted. 

Questioned  by  the  court,  the  witness  stated 
that  before  that  time,  be  had  not  been  at- 
torney for  Mr.  Butler,  who  had  only  consult- 
ed him  as  a  friend.  That  on  this  occasion  he 
talked  about  his  will,  and  gave  him  some  ideas 
about  it  but  was  not  very  clear  about  it 
Had  witness  written  the  will,  he  would  have 
charged  for  it  He  said  he  would  come  back 
some  other  time.  Mr.  Butler  did  not  employ 
him.  ■ 

The  foregoing  includes  all  the  exceptions 
taken  by  tbe  plaintiffs  to  rulings  of  the  court, 
relating  to  the  examination  of  Mr.  Sebastian 
upon  the  question  of  the  testamentary  capac- 
ity of  Mr.  Butler.  He  was  afterwards  re- 
called for  further  examination,  when  the 
court  said:  "The  court  reverses  Its  ruling 
heretofore  made  as  to  excluding  tbe  te.sti- 
mony  of  Mr.  Sebastian,"  and  the  following 
question  and  answer  followed:  "Q.  I  will 
ask  you  then,  Mr.  Sebastian,  if,  from  all  the 
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conversation  which  yon  had  with  John  But- 
ler In  your  office  at  that  time,  whether  so- 
ciably or  In  regard  to  business,  as  to  whether 
or  not  he  was  of  soond  mind  or  not?  A.  I 
will  answer  that  In  this  way.  I  don't  think 
his  mental  condition  was  such  on  that  day 
that  It  would  hare  been  proper  for  him  to 
have  made  a  wUl."  The  witness  was  then 
asked  as  to  the  conversation  between  him 
and  the  testator  at  the  time,  and  the  court 
said :  "If  he  was  acting  as  attorney,  be  can- 
not state  the  communications  made  to  him." 
No  exception  was  taken  to  this  statement  or 
ruling,  and  the  witness  was  excused. 

In  submitting  the  question  of  testanjentary 
capacity  to  the  Jury  the  contestants  asked 
the  following  Instruction:  "(2)  In  determin- 
ing the  Issue  of  sufficient  soundness  of  mind 
or  testamentary  capacity  possessed  by  the 
testator  to  make  a  wUl,  before  you  can  find 
In  favor  of  the  proposed  will  you  must  be- 
lieve from  a  preponderance  of  the  evidence 
that,  at  the  time  of  the  signing  and  execu- 
tion thereof,  the  said  John  Butler  had  suffi- 
cient understanding  to  fully  comprehend  the 
nature  of  the  transaction  that  he  was  en- 
gaged In,  the  nature  and  extent  of  his  prop- 
erty, and  to  whom  he  desired  to  give  and  was 
giving  It,  without  the  aid  of  any  other  per- 
son, and,  unless  the  defendants  have  shown 
by  suah  preponderance  of  evidence  that  he 
did  possess  all  of  these  requisites,  you  should 
find  this  Issue  in  the  negative  and  against 
the  wlU." 

Tbia  was  refused  by  the  court  in  the  form 
asked.  The  court  then  modified  it  by  strik- 
ing out  the  words  Italicized  and  Inserting  In 
lieu  of  the  last  group  so  stricken  out  the 
words  "It  has  been  so  shown  by  the." 

There  was  a  verdict  establishing  the  will. 
The  appellant  assigns  the  following  errors: 
"(1)  The  court  erred  In  giving  instruction  2 
for  defendants,  being  a  peremptory  instruc- 
tion on  undue  influence,  and  In  refusing 
plaintiffs'  Instructions  3  to  10  Inclusive  all 
on  undue  Influence.  (2)  The  court  erred  In 
rejecting  the  evidence  of  Sebastian  as  to  con- 
versations with  Butler  at  the  time  he  consult- 
ed him  about  writing  the  will.  (3)  The 
court  erred  in  modifying  plaintiffs'  Instruc- 
tion 2  and  omitting  the  only  specific  declara- 
tion in  the  instructions  that  the  burden  of 
proof  of  the  issue  of  unsoundness  of  mind 
lay  with  the  defendants." 

Oillespy  ft  Conley,  of  Columbia,  for  ap- 
pellants. Harris  ft  Flnley,  of  Columbia,  and 
Whltecotton  ft  Wight,  of  Moberly,  for  re- 
spondents. 

BBOWN,  a  (after  stating  the  facts  aa 
above).  [1-2]  1.  We  w^l  first  consider  the 
question  whether  the  court  committed  error 
in  refusing  the  second  instruction  requested 
by  the  appellants  in  the  form  in  which  it 
was  asked ;  for  it  is  not  oont^ided  that  it 
was  erroneous  as  given.   The  appellants  con- 


tended that  they  bad  the  right  to  the  court's 
judgment  on  the  instruction  as  they  present- 
ed It,  and  that,  when  modified,  it  became  the 
court's  instruction,  for  which  they  were  not 
reqwnslble,  and  this  Is  undoubtedly  true. 
Jordan  v.  Transit  Co.,  202  Mo.  418,  431,  ^1 
&  W.  11;  Sfaxey  v.  RaUway,  95  Mo.  App. 
303,  311,  68  S.  W.  1063;  Meyer  v.  Ballway. 
40  Ma.  161.  If  the  court  ou^t  to  have  giv- 
en  the  Instruction  In  the  form  In  which  It 
was  presented,  then  the  modification  was 
error  of  which  the  contestants  had  the  right 
to  complain.  If  it  ought  not  to  have  been 
given  in  that  form,  there  was  no  error  In  re- 
fusing It,  and  whatever  the  court  may  have 
afterwards  done  in  the  way  of  patchljog  it  up 
could  not  have  made  such  action  erroneous. 
Should  the  court  have  refused  the  Instruc- 
tion In  the  form  in  which  It  was  asked? 
The  appellants,  Insisting  on  a  negative  an- 
swer to  this  question,  point  out  the  fact  that 
it  Is  substantially  copied  from  an  Instruction 
which  was  well  considered  and  approved  by 
this  court  in  Mowry  v.  Norman,  223  Mo.  463, 
472,  122  S.  W.  724.  The  question  upon  that 
instruction,  as  upon  this,  was  whether  the 
burden  was  upon  the  proponent  of  the  will 
to  establish  the  testamentary  capacity  of  the 
testator  by  "a  preponderance  of  all  the  evi- 
dence," and  the  court  held  that  It  was,  and  to 
the  general  principle  so  announced  we  still 
adhere.  In  the  subsequent  case  of  Gibony  v. 
Foster,  230  Mo.  106,  131,  130  S.  W.  314,  322, 
we  said:  "In'Sehr  v.  Llndemann,  163  Mo. 
loc.  dt  288  [64  S.  W.  537],  It  was  expressly 
ruled  that  upon  making  out  a  prima  fade 
case  by  the  proponents  of  the  will,  it  then 
devolved  upon  the  contestants  to  establish 
Incompetency  or  undue  influence."  The  use 
of  so  strong  a  word  as  "establish,"  in  that 
connection  suggested  that,  In  the  opinion  of 
the  court,  there  might  be  some  point  at 
which  the  burden  of  proof  would  change  from 
one  side  to  the  other,  so  that,  when  the  pro- 
ponent had  lifted  his  "burden  of  proof"  to 
the  height  of  a  "prima  facte  case,"  the  con- 
testant must  come  in  and  elevate  it  still  high- 
er before  he  could  defeat  the  probate  of  the 
will.  In  Bensberg  v.  Washington  University, 
251  Mo.  644,  158  S.  W.  330,  our  attention  was 
again  directed  to  the  same  subject,  and  we 
pointed  out  that  the  "prima  facie  case"  arose 
upon  the  introduction  of  the  evidence  re- 
quired by  the  statute  to  be  Introduced  to 
probate  the  will.  But,  as  we  said  In  that 
case,  when  the  testimony  Is  all  In  for  both 
proponent  and  contestant,  it  must  be  con- 
sidered together,  and  the  question  remains 
for  the  jury  whether  the  proponent  has  sus- 
tained the  burden  of  proving  the  execution  of 
the  will,  including  the  fact  of  testamentary 
capacity  at  the  time  It  was  signed  and  pub- 
lished. How  this  burden  may  be  borne  In  the 
first  instance  is  fixed  by  the  statute,  but 
when  the  statutory  evidence  la  not  forthcom- 
ing, or  its  efTect  has  been  weakened  by  the 
contestant  until  It  no  longer  preponderates, 
the  statute  still  suggests  the  only  rule  which 
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can  meet  the  exigencies  of  tbe  trial.  It  pro- 
vides that  the  evidence  must  be  snffldent  to 
iraove  the  will  on  a  trial  at  common  law. 
We  have  already  had  occasion  to  say  (Bens- 
berg  T.  Washington  University,  snpra),  and 
now  take  occasion  to  repeat  ttiat  these  evi- 
dential rules  have  their  foundation  laid  deep 
in  tlie  policy  of  the  common  law  as  well  as  In 
the  legislative  policy  of  this  state  to  permit, 
to  the  fullest  extent  consistent  with  the  pub- 
lic welfare,  tbe  testamentary  disposition  of 
property,  and  in  the  corresponding  obligation 
to  protect  the  individual  acting  upon  such 
permission,  by  the  application  of  the  cautious 
and  safe  methods  of  the  common  law  to  in- 
quiries which  may  result  from  any  attempt 
to  use  the  counterfeit  presentment  of  such 
action  in  fnrtherance  of  wrong. 
-  [3]  Willie  we  thlntc  that  the  appellants 
were  entitled  to  an  instruction  telUng  the 
Jury,  in  some  form  easily  understood,  tiiat 
tbe  burden  rested  upon  the  defendants  to 
prove  the  testamentary  capacity  of  the  tes- 
tator by  a  preponderance  of  the  evidence, 
there  is,  in  our  opinion,  a  vice  in  the  one  we 
are  considering,  wbidi  fully  Justified  the 
<!ourt  in  withholding  it  from  the  Jury.  It 
told  them,  with  reference  to  those  things 
which  are  generally  considered  tbe  mental 
requisites  of  testamentary  capacity,  thair 
"unless  the  defendants  have  shown  by  a  pre- 
ponderance of  evidence  that  he  did  possess 
all  of  these  requisites,  yon  should  find  this 
Issue  in  tbe  negative,  and  against  the  wilL" 
The  merit  of  this  feature  of  the  instruction 
consists  in  the  fact  that  it  was  substantially 
copied  from  one  that  was  expressly  approved 
by  this  court  in  Mbwry  v.  Norman,  which  we 
have  already  dted.  Tbe  real  difference  is 
tliat,  while  in  that  case  it  was  perfectly  pref- 
er, in  this  case  it  is  tmpr(^>er  and  mislead- 
ing; for  statements  relating  to  these  very 
matters  tending  strongly  to  prove  the  capac- 
ity of  the  testator,  and  which  were  no  doubt 
highly  satisfactory  to  the  proponents  of  the 
will,  and  were  presented  by  them  to  the  Jury 
with  greater  confidence  for  that  reason,  oc- 
curred in  the  testimony  of  the  contestants' 
witness.  Were  this  an  ordinary  suit,  in 
wlilch  tbe  burden  of  proof  rested  throughout 
aiwn  the  plaintiff,  and  the  defendant  had  in- 
troduced no  evidence,  but  had  depended  on 
that  of  the  plaintiff,  an  instruction  of  this 
character  would  have  been  at  least  mislead- 
ing; and  tbe  same  construction  is  called  for 
in  this  case.  This  court  has  recognized  the 
difference  in  the  effect  of  the  same  facts  de- 
pending upon  whether  they  are  proven  by 
the  evidence  of  one  party  or  the  other  (White 
V.  Railways  Company,  157  S.  W.  593,  and 
cases  cited),  and  what  is  more  natural  than 
that  a  Jury  when  told  that  tbe  defendant,  to 
recover,  must  have  shown  a  fact  by  a  pre- 
ponderance of  evidence,  should  take  the  court' 
at  its  word,  and  not  be  satisfied  when  the 
same  fact  has  been  shown  by  the  plaintiff. 
The  trial  court  took  this  view,  and  we  see 
no  error  in  its  refusal  of  the  instruction  as 


asked,  and  no  error  la  suggested  in  It  as  It 
was  finally  given. 

[4]  2.  The  proponent  liaving  shown  that 
tlte  will  -was  executed  by  the  testator  with  all 
the  formalities  prescribed  by  law  wliile  the 
testator  was  of  sound  mind,  it  will  then  be 
presumed  that  it  was  his  free  and  voluntary 
act;  for  the  ability  to  consider  and  determine 
is  a  fundamental  characteristic  of  moital 
soundness.  If  the  contestant  then  claims 
that  the  instrument  proposed  does  hot  repre- 
sent the  will  of  the  testator,  but  the  will  of 
another,  substituted  by  fraud  or  by  force 
either  physical  or  intellectual,  the  burden 
lies  upon  him  to  prove  it  In  this  case  the 
contestant  has  undertaken  to  sustain  this 
burden  principally  upon  a  foundation  con- 
sistingj  of  a  confidential  relation  of  Mr. 
Phelan,  the  huid>and  of  one  of  the  principal 
beneficiaries,  toward  the  testator,  and  the 
fact  that  Mr8<  Phelan  received  perhaps  twice 
as  much  as  either  of  his  children. 

[I-I]  It  is  true  that  the  law  will  not  permit 
one  to  take  advantage  of  those  intimate  rela- 
tions of  trust  and  confidence  which  it  recog- 
nizes between  the  natural  or  lawful  adviser 
and  the  advised,  or  the  trustee  and  his  bene- 
ficiary, to  use  the  influence  Incident  to  his 
dominant  position  for  the  purpose  of  private 
gain.  So  Jealous  is  it  in  tUs  respect  that,  in 
such  cases,  undue  influence  will  frequently  be 
presumed  unless  the  act  can  be  fully  account- 
ed for  by  another  and  adequate  motive.  ^  But 
the  law  does  not  look  with  disfavor  on  the 
loving  performance  of  those  filial  offices 
which,  while  not  exacted  by  it,  are  the  real 
rewards  of  parental  solicitude  and  sacrifice; 
nor  does  it  discourage  the  substantial  recog- 
nition of  those  affectionate  services.  These 
principles  apply  as  well  to  relations  having 
their  origin  in  marriage  as  in  consanguinity ; 
and  confidential  relations  of  this  character 
may  often  explain  why  the  testator  has  de- 
sired to  bestow  generously  upon  the  bene- 
ficiary of  his  will.  Lamb  v.  Lippincott,  116 
Mich.  611,  73  N.  W.  887.  In  this  case  the 
testator  was  old,  and  greatly  weakened  in 
mind  as  well  as  in  twdy.  While  this  should 
make  us  more  careful  in  our  scrutiny  of  the 
infiuences  that  surrounded  him  and  were  op- 
erative In  suggesting  the  disposition  he  should 
make  of  his  property,  there  is  nothing  in  it 
to  Justify  the  courts  in  confining  him  more 
closely  to  conventional  methods  In  its  dis- 
tribution, than  they  would  were  he  in  the 
full  vigor  of  his  prime.  Once  given  the  testa- 
mentary capacity,  and  his  weakness  is  only 
to  be  considered  as  an  element  calculated  to 
contribute  to  the  success  of  any  improper  in- 
fluence shown  to  have  been  brought  to  bear 
upon  him. 

[7]  In  the  light  of  these  principles,  we  have 
carefully  examined  this  record  for  evidence 
more  consistent  with  the  theory  that  the  will 
of  Mr.  Butler  was  the  product,  to  any  extent, 
of  improper  or  "undue"  influence  operating 
upon  him  at  the  time  it  was  made,  than  with 
the  theory  that  it  was  the  product  of  his  own 
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Yolltloii,  unaffected  by  any  Influence  from 
wblcb  the  law  should  protect  him.  We  have 
considered  that  he  was  in  a  condition  to  be 
readily  susceptible  to  such  influences;  that 
his  provision  for  the  Phelans  was  very  large 
In  proportion  to  the  amounts  bestowed  upon 
his  other  heirs;  that  they  occupied  a  posi- 
tion with  relation  to  him  and  his  business  as 
intimate  and  commanding  as  Mr.  Phelan 
conld  have  Intended,  under  the  circumstanc- 
es, to  express  by  the  statement  that  he  was 
his  legal  adviser  and  business  manager ;  and 
that  they  had  never,  like  his  other  children, 
left  the  neighborhood  in  which  he  resided, 
and  were  ready  and  willing  to  come  at  his 
call  with  advice  and  assistance.  While  some 
of  these  things  would,  under  normal  condi- 
tions, have  a  tendency  to  explain  the  dis- 
position of  Mr.  Butler  to  deal  generously  by 
them,  they  might  also  give  them  vantage 
ground  from  which  to  work  upon  his  weak- 
ness ;  but  we  have  failed  to  find  anything  tn 
the  evidence  tending  to  show  that  they  used 
any  such  advantage,  or  solicited  or  advised, 
directly  or  indirectly,  any  disposition  con- 
tained in  the  will.  It  is  true  that  Mr.  Phelan 
was  present  at  its  making,  and,  when  re- 
quested, rendered  valuable  assistance  in  de- 
scribing the  land,  for  which  service  he  was 
peculiarly  equipped.  But  Mr.  Butler  had  ex- 
cellent Independent  legal  advice  and  assist- 
ance in  charge  of  the  matter,  and  it  was  the 
produce  of  his  lawyer  to  direct  and  utilize 
the  activities  of  Mr.  Phelan,  which  he  evi- 
dently did.  The  only  Instance  In  evidence  in 
which  the  Phelans  or  either  of  them  subject- 
ed themselves  to  criticism  In  connection  with 
Mr.  Butler's  'testamentary  activities  was  at 
the  time  of  the  March  incident,  the  latter 
part  of  February  or  first  part  of  March,  aft- 
er the  making  of  the  will  in  controversy.  He 
then  evidently  had  a  desire  to  change  the 
will  tn  favor  of  his  son  Martin,  or  "Marty," 
as  he  aftectlonately  called  him.  He  had,  at 
the  suggestion  of  Mr.  March,  procured  the 
presence  of  Mr.  Phelan  to  assist  in  describ- 
ing the  lands  in  the  new  will.  Mr.  March  had 
copied  the  old  will  down  to  the  place  where 
It  mentioned  Martin,  when  the  old  gentleman 
said:  "I  want  all  west  of  the  creek,  Lick 
Fork  creek,  to  go  to  Marty."  The  will  In 
controversy  had  already  devised  all  that  part 
of  the  northwest  quarter  of  section  17  lying 
east  of  Perche  creek  to  Mrs.  Phelan,  and 
the  Change  proposed  would  give  a  large  por- 
tion of  that  quarter  section  to  Martin.  Mr. 
Phelan  immediately  took  notice,  and  said: 
"Uncle  'Johnnie,  don't  you  know  that  there 
Is  ten  acres  that  does  not  lie  due  west  of 
Lick  Fork  creek,  there  is  ten  acres  that  is 
west  of  Perche."  It  was  apparently  an  inno- 
cent remark,  but  "it  Just  appeared  to  kind 
of  unnerve  him.  He  got  all  out  of  sorts 
about  it  He  just  said.  Squire,  you  can  burn 
up  what  you  have  written  there,  and  I  will 
get  Mr.  Tom  Carter  back  here,  and  have  him 
fix  this  up."    Mr.  March  put  the  papers  in  j 


the  stove,  and,  after  reflecting  a  little  wlille, 
Mr.  Butler  said :  "No,  that  won't  do.  I  may 
pass  away  before  Tom  Carter  gets  back  here, 
and  you  just  let  me  test  two  or  three  days 
and  I  will  call  yon  again,  and  we  will  fix  it 
up." 

That  Mr.  Phelan,  on  this  occasion,  inter- 
fered in  his  own  behalf,  there  can  be  no 
doubt ;  that  Mr.  Butler  desired  to  give  to  the 
son  who  still  lingered  in  his  heart  as  the 
child  "Marty,"  the  particular  parcel  of  land 
that  lay  in  Uie  triangle  between  Perche  cree^ 
and  Lick  Fork  Is  plain;  and  that,  at  the 
first  intimation  that  Mr.  Phelan  was  taking 
notice  of  his  newly  formed  purpose,  he  should 
have  become  so  disturbed  as  to  be  unable  to 
proceed  under  the  conditions  that  then  sur- 
rounded him  is  so  suggestive  that,  had  it  oc- 
curred at  the  time  of  or  before  the  prepara- 
tion of  the  will  now  before  us,  we  would 
have  no  hesitation  In  coming  to  the  conda- 
sion  that  it  should  have  been  submitted  to 
the  jury  upon  the  issue  of  undue  influence. 
But  as  we  have  already  seen,  it  is  not  the  in- 
fluence that  the  law  denounces,  for  that  may 
grow  out  of  the  very  virtues  which  It  most 
commends,  but  it  Is  the  improper  use  of  that 
influence.  The  circumstance  just  related  not 
only  suggested  the  existence  of  sach  an  in- 
fluence, but  also  had  a  tendency  to  suggest 
that  it  was  operative  in  preventing  a  change 
in  the  wllL  When  we  attempt,  however,  to 
apply  it  to  the  execution  of  this  will  some 
two  or  three  months  before,  the  drcnmstance, 
standing  alone  as  It  does,  loses  its  evidential 
character,  and  sinks  to  the  level  of  mere 
suspicion.  We  do  not  think  the  court  could 
have  done  otherwise  than  it  did,  in  with- 
drawing the  issue  of  undue  influence  from 
the  jury. 

[8-9]  4.  The  only  remaining  question  re- 
lates to  the  assignment  that  "the  court  erred 
in  rejecting  the  evidence  of  Sebastian  as  to 
the  conversation  with  Butler  at  the  time 
he  consulted  him  about  writing  the  wilL" 

As  a  matter  of  fact,  Mr.  Sebastian  was  per- 
mitted to  testify  with  considerable  freedom 
as  to  his  conversation  with  Mr.  Butler  in 
July  or  August,  1905,  in  which,  among  other 
things,  the  writing  of  a  will  for  Mr.  Butler 
was  mentioned.  He  said  that  Mr.  Butler  was 
not  clear  enough  about  what  he  wanted  done 
so  that  he  could  understand  it,  and  did  not 
seem  to  be  clearly  of  any  opinion  as  to  what 
he  wanted;  that  physically,  he  was  very 
weak,  and  mentally,  was  not  very  clear,  so 
that  his  statements  in  regard  to  what  be 
wanted  to  do  were  conflicting  and  confused ; 
that  from  all  the  conversation  that  they  had 
at  that  time,  both  of  a  social  nature  and  in 
regard  to  business,  he  did  not  think  Mr.  But- 
ler's mental  condition  was  such  at  the  time 
that  it  would  have  been  proper  for  him  to 
have  a  will  made.  At  the  time  he  made  this 
last  statement,  the  witness  was  asked  what 
the  conversations  were  upon  which  he  based 
this  statement,  and  the  court  said,  without 
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any  objection  being  made :  "If  he  was  acting 
aa  attorney,  he  cannot  state  the  communlca- 
ttons  made  to  him."  No  exception  was  taken 
to  this  statement,  and  the  witness  was  excns- 
ed  without  answering.  The  drcamstance 
Impresses  us  that  the  contestants,  having  got 
what  they  wanted  from  the  witness,  deliber- 
ately refrained  from  pressing  the  matter 
farther  by  exceptions  or  otherwise,  and  this 
impression  Is  strengthened  by  the  c6nsldera- 
tion  that  fnrther  pressure  might  weaken  the 
favorable  result  already  attained.  Realizing, 
however,  that  the  contestants  and  their  at- 
torneys may  disagree  with  our  conclusion 
upon  that  point,  we  will  examine  the  excep- 
tions taken  by  them  In  the  examination  of 
Mr.  Sebastian,  for  the  purpose  of  Judging 
whether  the  action  of  the  court  was  errone- 
ous in  the  sense  charged  In  the  assignment  of 
error  we  have  Just  quoted. 

The  first  exception  of  this  character  was 
to  the  remarfc  of  the  court :  "I  have  not  pass- 
ed on  the  other  •  auestlon.  Objections  sus- 
tained." With  a  Uttle  aid  from  an  active 
Imagination  we  may  infer  that  this  remark 
applied  to  the  following  statement  which  had 
been  previously  made  by  an  attorney  of  the 
defendants :  "We  object  to  any  conversation 
between  attorney  and  client"  It  was  not 
limited  to  any  question  that  sought  informa- 
tion about  any  statement  made  by  Mr.  Butler, 
connected  with  professional  matters  under 
discussion.  It  assumed  the  relationship  of 
attorney  and  client,  and  covered,  like  a  blan- 
ket, anything  they  might  have  said  upon  any 
subject  It  reached  no  question  in  the  case. 
Nor  did  the  court.  In  sustaining  the  objec- 
tions to  questions  asked  Mr.  Sebastian  as  to 
his  reasons  for  not  writing  the  will  that 
day,  Indicate  that  it  Intended  to  exclude  any 
statement  made  in  the  conversation  between 
the  witness  and  his  alleged  client  This  ob- 
jection was  made  and  should  have  been  sus- 
tained on  the  ground  that  the  testimony  was 
"immateriaL"  The  processes  of  Mr.  Sebas- 
tlon's  mind  was  not  the  matter  at  Issue.  The 
court  was  trying  the  cendltion  of  Mr.  But- 
ler's mind.  The  same  suggestion  applies  to 
the  action  of  the  court  in  striking  out  the 
statement  of  the  witness  that  he  thought  best 
not  to  write  the  will.  None  of  these  matters 
involved  the  admissibility  of  any  statement 
made  by  Mr.  Butler  In  the  conversation  with 
Mr.  Sebastian,  and  the  action  of  the  court 
upon  them  was  Irrelevant  to  that  question. 

This  view  makes  it  unnecessary  to  express 
an  opinion  a>  to  the  confidential  character 
of'  the  talk  between  Mr.  Butler  and  Mr. 
Sebastian  about  writing  a  will.  If  the 
plalnttfTs  had  any  intention  to  preserve  this 
question  for  the  consideration  of  the  appel- 
late court,  they  abandoned  it  at  the  time 
when  an  exception  would  have  been  effec- 
tive for  that  purpose;  thus  retaining  all  the 
advantages  accruing  to  them  from  the  gener- 
al statements  of  the  witness,  and  avoiding 


the  danger  of  weakening  them  by  a  disclos- 
ure of  the  language  used.  There  was  no  prej- 
udicial error  shown  In  the  action  of  the  court 
in  this  respect 

For  the  reasons  stated,  the  Judgment  of  the 
circuit  court  is  affirmed. 

PER  CURIAM.  The  foregoing  opinion  by 
BROWN,  O.,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


STATE  V.  BRUTON. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  9,  1918.) 

1.  SxDiTcnoir  (i  46*) — Evidkrcb— Oobkoboba- 

TIOW. 

Where,  on  a  trial  for  aeductlon  under 
promise  of  marriage,  the  prosecatriz  testified 
that  she  and  accused  became  engaged  in  Mav, 
1910,  a  letter  written  by  accused  to  her  in  July 
followina,  wherein  he  asked  her  if  she  would 
marry,  did  not  alone  corroborate  the  promise  of 
marriage,  essential  under  Rev.  St  1909,  {  B235, 
to  support  a  conviction. 

[Bd.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  {|  83-86;    Dec  Dig.  {  46.*] 

2.  SEDUOnOIl  (§  46*)— BVIDBIfOB— GOBBOBOBA- 
nvX  BVIDXNCB. 

Evidence  corroborative  of  promise  of  mai^ 
riage,  required  by  Rev.  St  1909,  g  5236,  to  sus- 
tain a  conviction  for  sednction  under  promise  of 
marriage,  need  not  be  such  as,  standing  by  it- 
self, wDl  prove  the  fact  but  any  material  cir- 
cumstance shown  by  other  witnesses,  corrobo- 
rating the  testimony  of  the  prosecutrix  as  to 
the  promise  of  mqrnage,  is  sufficient 

[EU.  Note.— For  other  cases,  see  Sednction, 
Cent  Dig.  {{  8a-86;    Dec.  Dig.  {  46.*] 

3.  Crihiitai.  Law  ({  814*)  —  Bvidkkok  —  IR- 

BTBtrCTIONS. 

Where,  on  a  trial  for  sednction,  prosecutrix 
testified  that  she  was  seduced  August  3d  while 
taking  a  buggy  ride  with  accused,  who  testified 
that  he  was  only  in  her  company  once  in  De- 
cember following,  and  again  in  April  following, 
and  that  on  the  latter  occasion  a  third  person 
accompanied  them,  the  trial  court  properly 
charged  en  alibL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  «  1821,  1833, 1839,  1860,  1865, 
1883,  1890,  1924,  1979-1986,  1987 ;  Dec.  Dig. 
I  814.*] 

4.  CanaiTAi.  Law    (|  829*)— iRffrBUcrioNS— 
•  Refusal    or    iNSiBucnons    Covxbed    bt 

Chabob  Givbn. 

It  is  not  error  to  Nfnse  requested  instruc- 
tions  covered  by  other  instructions  asked  by  de- 
fendant or  given  on  the  court's  own  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;  Dec  Dig.  {  829.*] 

6.  CBiianAL  Law  (|  403*)— Bvidknce— Pxdi- 

OBHac 

Where  entries  in  a  family  Bible,  showing 
the  date  of  the  birth  of  prosecutrix,  were  orig- 
inally made  by  the  deceased  mother  of  prosecu- 
trix, and,  after  the  Bible  becoming  so  worn  as 
to  make  it  advisable  to  copy  the  entries  on  a 
sbeet  of  paper,  which  was  done  in  the  presence 
of  the  deceased  mother  and  other  members  of 
the  family,  the  copy  was  properly  received  in 
evidence  on  a  trial  of  her  seduction  to  establish 
her  age. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  889 ;   Dec  Dig.  §  403.*] 
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6.  Cbikinal  IiAW  ff  1160*)— Habmless  Bk- 

KOB— ElBBOITBOCS    ADMISSION    OF    BTIDUnOli. 

The  error,  if  any,  in  mdmittiiic  eTidence, 
which  is  merely  cnmalative  of  a  necessary  but 
uncontradicted  fact  established  by  competent 
proof,  is  harmless. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  iS  704,  3088,  3130,  3137-3143; 
Dec.  Dig.  I  1169.*] 

7.  Sbduotion  (S  44*)  — EviDBirci— ADiaasz- 

BIUTT. 

On  a  trial  for  seduction  nnder  promise  of 
marriage,  accused  may  show  that,  during  the 
period  fixed  by  prosecutrix  as  the  period  during 
which  he  kept  company  with  her,  he  kept  com- 
pany with  other  girls  when  limited  to  the  par- 
ticular dates  fixed  by  the  prosecutrix  as  the 
dates  accused  was  in  her  company. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent.  Dig.  (  78;  Dec.  Dig.  i  44.*] 

Appeal  from  Criminal  Court;  Greene  Coun- 
ty;  Alfred  Page,  Judge. 

Ben  Bruton  was  convicted  of  crime,  and 
be  appeals.  Reversed  and  remanded  for  new 
trial. 

Defendant  was  tried  In  the  criminal  court 
of  Greene  county  on  July  23,  1912,  upon  an 
information  charging  lilm  with  seduction  un- 
der promise  of  marriage,  for  that  it  was 
averred  he  had  seduced  and  debauched  one 
Susan  Reynolds,  an  uimurrled  female  of  good 
repute,  under  the  age  of  21  years.  He  was 
found  guilty  by  the  Jury,  which  assessed  his 
punishment  at  a  fine  of  |300  and  imprison- 
ment in  the  county  }aU  for  a  term  of  180 
days.  From  this  verdict  and  the  Judgment 
following  same,  he  has  applied  to  this  court 

The  testimony  In  the  case  tends  to  show 
that  defendant  and  prosecutrix  had  known 
one  another  nearly  all  of  their  lives;  that 
they  had  lived  for  years  near  one  another 
In  Webster  county,  where  they  were  both 
reared,  though  prosecutrix  had  been,  prior 
to  the  seduction  charged,  living  for  a  number 
of  years  with  her  parents  in  Greene  county. 
Apparently  defendant  himself  was  farming  In 
Greene  county  at  the  time  of  the  seduction, 
but,  since  the  offense  was  committed  In 
Greene  county,  neither  of  these  facts  Is  of 
much  moment. 

The  testimony  is  somewhat  voluminous, 
and  in  many  respects  contradictory.  Tha,t 
of  the  prosecutrix  tends  to  show  that  defend- 
ant began  keeping  company  with  her  in  the 
month  of  February,  1909,  and  continued  to 
wait  on  her  with  much  of  assiduity  until 
some  time  in  April,  1911.  She  avers  that  In 
the  month  of  May,  1010  (precise  date  or  part 
of  month  not  given),  while  walking  home 
from  church  with  defendant,  that  the  latter 
asked  her  to  mariy  him,  and  that  she  con- 
sented. It  seems  from  prosecutrix's  testi- 
mony that  her  father  was  opposed  to  her  re- 
ceiving the  attentions  of  defendant,  and 
would  not  permit  blm  to  visit  her  at  her 
home.  The  details  of  this  opposition  or  the 
reasons  for  it  are  not  given,  and  the  facts  ap- 
pear but  obscurely  and  vaguely  in  the  record. 
The  prosecutrix  states  that  the  promise  of 


I  defendant  to  marry  her  was  conditioned  up- 
on her  leaving  home^  whidi  she  did  on  June 
22,  1910,  and  Vent  to  Kansas  City,  Kan., 
where  she  remained  about  a  month,  living 
with  her  half-brother.  While  at  Kansas  City, 
Kan.,  defendant  wrote  prosecutrix  a  letter, 
which  she  received  some  time  in  the  early 
days  of  July,  and  which  letter  we  print  In 
full  in  the  opinion  herein,  as  it  indubitably 
is  the  only  spark  of  corroboration  in  the  en- 
tire record.  tJpon  the  return  of  prosecutrix 
to  her  home,  the  attentions  to  her  of  def«id- 
ant,  she  says,  were  renewed,  and  on  August 
3,  1910,  while  ostensibly  on  the  way  to  a^ 
tend  church  at  RogersvlUe,  the  d^endant, 
protesting  the  while  to  use  her  own  words, 
"that  he  loved  her  better  than  any  girl  he 
ever  kept  company  with,"  accomplished  her 
xindoing.  The  Intercourse  thns  began  con- 
tinued until  some  time  in  March  of  the  fol- 
lowing year,  when  she  became  pregnant,  sub- 
sequently giving  birth  to  a  child  on  Decem- 
ber 4,  1911.  About  the  month  of  April,  1911, 
when  she  became  aware  of  her  condition,  she 
confessed  it  to  her  sister-in-law,  tnit,  so  far 
as  the  record  shows,  her  confession  was  con- 
fined to  her  condition  of  pregnancy,  and  gave 
no  hint  of  the  making  or  of  a  reliance  upon 
the  alleged  promise  of  marriage,  which  she 
now  avers  caused  her  fall.  Prosecutrix,  for 
a  part  of  the  time  covered  by  the  record, 
seems  to  have  been  employed  at  various  plac- 
es in  the  neighborhood  as  a  domestic  servant, 
and  for  some  three  weeks  in  the  month  of 
October,  1910,  performed  sudi  service  for  one 
Henry  Bruton,  the  brother  of  defendant,  at 
whose  home  at  the  same  time  defendant 
seems  to  have  been  staying. 

Many  witnesses  were  called  for  the  state, 
who  testified  as  to  the  good  repute  in  tlie 
community  of  the  prosecutrix  prior  to  bar 
downfalL  Six  of  these  witnesses  for  the 
state,  for  tbB  most  part  her  neighbors  and 
acquaintances,  out  of  nine  who  testified  as  to 
the  below  ftict,  say  that  they  never  saw  de- 
fendant in  company  with  her.  The  other 
three  say  that  they  never  saw  defoidant 
with  her  but  once  or  twice. 

Defendant,  on  his  part,  proved  for  bimsri^ 
a  good  reputation  generally,  and  for  trntti 
and  veradty,  and  touching  the  precise  tailing 
involved  in  this  inquiry.  Testifying  for  him- 
self, he  denied  the  promise  of  marriage. 
Touching  whether  he  had  had  sexual  inter- 
course with  prosecutrix,  he  refrained  from 
committing  himself,  passing  this  question, 
like  the  Levite,  "on  the  other  side."  He  de- 
nied having  paid  court  to  prosecutrix,  and 
averred  that  he  bad  not  accompanied  her  or 
"gone  with  her  in  his  whole  life"  but  upon 
two  occasions ;  once  to  a  dance  in  the  vicin- 
ity, and  on  the  other  occasion  he  had  driven 
with  her  in  a  buggy  from  the  house  of  a 
neighbor  where  she  was  marooned  Dy  a  rain- 
storm to  the  place  at  which  she  was  then 
staying,  and  that,  upon  the  latter  trip,  an- 
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other  girl  was  In  their  company.    In  all  of 
this  his  own  witnesses  corroborate  him. 

At  the  conclusion  of  all  the  evidence  in  the 
case,  defendant  offered  an  Instruction  in  the 
nature  of  a  demurrer  to  the  evidence,  and 
requested  the  court  to  give  the  same.  This 
the  court  refused  to  do,  proper  exception  was 
taken  and  saved,  and  this  point  is  the  conten- 
tion which  learned  counsel  have  most  strenu- 
ously urged  upon  us.  Other  alleged  errors 
are  said  to  have  occurred  upon  the  trial. 
Thes^  together  with  such  other  facts  as  may 
be  necessary  to  be  stated  In  order  that  a  full 
understanding  of  the  contentions  made  and 
the  points  ruled  may  be  obtained,  will  be  set 
out  In  the  opinion,  If  such  setting  forth  shall 
become  n^essary. 

J.  jr.  Gideon,  J.  C.  West,  and  Waldo  O.  Gid- 
eon, all  of  Springfield,  for  appellant  John 
T.  Barker,  Atty.  Gen.,  and  Thomas  J.  Hlggs, 
Asst  Atty.  Gen.,  for  the  State. 

FABIS,  J.  (after  stating  the  fiicts  as 
above).  [1]  I.  At  the  close  of  the  case,  when 
all  of  the  testimony  was  In  on  both  sides,  de- 
fendant offered  an  Instruction  In  the  nature 
of  a  demurrer  to  the  evidence.  This  instruc- 
tion the  court  refused  to  give,  which  refus- 
al, as  we  have  stated,  is  the  basis  of  defend- 
ant's most  strenuous  contention  here,  and 
presents  a  serious  question  In  the  case.  As- 
suredly there  is  evidence  enough  of  facts  in 
the  record,  for  the  testimony  of  the  prose- 
cutrix furnishes  that,  but  is  there  enough  of 
corroboration  of  prosecutrix's  testimony? 
Let  up  look  fairly  over  the  facts  shown  In 
evidence. 

Prosecutrix  says  that  defendant  began 
keeping  company  with  her  In  February,  1909, 
and  continued  to  do  so  till  a  period  long  sub- 
sequent to  the  date  at  which  she  says  she 
was  seduced ;  that  defendant  went  to  dances 
with  her;  that  he  accompanied  her  home 
from  church  and  drove  about  the  country  In 
a  buggy  with  her,  but  that  he  never  came 
to  her  father's  house  to  visit  her,  because 
her  father  objected  to  defendant's  paying  at- 
tention to  her.  In  this  she  is  not  corrobo- 
rated by  the  witnesses  for  the  state,  for  six 
of  them,  her  neighbors  and  acquaintances  for 
the  most  part,  say  they  never  saw  the  de- 
fendant with  her  or  In  her  company  any- 
where. The  defendant  says  he  never  went 
with  her  but  twice,  once  he  accompanied  her 
from  a  danoe  to  the  place  at  which  she  was 
'Staying,  and  onoci  at  the  suggestion  of  a 
-third  person,  because  of  a  rainstorm  In  which 
prosecutrix  was  caught,  drove  with  her  and 
xmother  girl  In  a  buggy  from  the  house  of  a 
friend  to  the  place  where  prosecutrix  was 
working.  Three  other  witnesses  for  the  state 
say  that  they  never  saw  defendant  with 
prosecutrix  but  once  or  twice  During  the 
period  embraced  In  this  record,  defendant  is 
shown  to  have  been  paying  attention  to  other 
girls  In  the  neighborhood,  and  prosecutrix  Is 
.shown  to  have  been  the  recipient  of  much 
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more  attmtlon  from  other  young  men  than 
from  defendant  She  avers  that  the  promise 
of  marriage  was  made  to  her  and  accepted  by 
her  on  some  indefinite  day  In  May,  1910.  In 
June  following  she  went  to  Kansas  City, 
Kan.,  and  whUe  there  and  on  about  the  first 
days  of  July,  1910,  she  received  from  de- 
fendant the  following  letter:  "Bogersvllle, 
Mo.  Miss  Susan  B.  Dear  Sweetheart  I 
will  try  to  ancer  your  letter  this  afternoon 
I  was  to  here  from  you  well  sweetheart  how 
ar  yo  by  this,  find  and  dandle  I  guess-well 
sweetheart  I  wish  I  was  out  thar  with  you, 
we  wod  have  a  time  dont  forglt  It  we  wod. 
Say  sweetheart  cood  I  get  any  work  to  do 
that — say  sweetheart  do  you  want  me  to 
come  out  thar  say  sweetheart  do  you  want 
mary  If  you  let  me  no — ^well  sweetheart  I 
will  ring  oft  for  this  time — answer  soon  an- 
cer soon  from  your  sweethart  Benle  Bruton 
to  dear  sweethart  Susie.  X  X  X  X  X  X 
X  By  By  By." 

TUs  letter  prosecutrix  says  she  answered, 
and  In  her  answer  accepted  the  offer  of  de- 
fendant to  marry  her.  We  concede  that  If 
she  had  not  already  unequivocally  and,  all 
through  her  testimony,  unalterably  fixed 
the  promise  of  marriage  as  In  May  preceding, 
we  would  need  to  look  for  corroboration  no 
farther  than  this  letter,  although  she  says  de- 
fendant gave  her  no  ring,  made  her  no  pres- 
ents, and  never  fixed  any  day  for  the  wed- 
ding. Prosecutrix  made  no  preparations  for 
marriage  to  defendant  and  did  not  for  more 
than  a  year  (and  long  after  she  became  preg- 
nant) tell  any  one  of  the  alleged  promise  of 
defendant  In  fact,  while  the  record  shows 
that  she  told  her  brother's  wife  of  her  preg- 
nancy In  May,  1911,  there  Is  no  evidence  In 
the  record  that  she  complained  of  having 
yielded  to  him  under  a  promise  of  marriage 
till  she  filed  a  sworn  complaint  against  de- 
fendant in  July,  1911,  which  complaint  is  the 
foundation  of  this  prosecution. 

Besides  the  letter,  which  we  set  out  above, 
four  other  letters  were  written  to  prosecu- 
trix by  the  defendant  No  one  of  these, 
though  all  were  written  long  subsequent  to 
the  alleged  promise  of  marriage,  gives  any 
sign  or  hint  of  the  existence  of  a  promise  of 
marriage.  Since  these  letters  contain  all  and 
the  only  extrajudicial  utterances  of  defend- 
ant touching  the  subject-matter  of  this 
charge,  we  api)end  below,  as  an  example  of 
all,  one  of  these  four  epistles,  which  one  was 
written  In  the  fall  or  winter  of  1910,  follow- 
ing the  alleged  engagement  In  the  month  of 
May,  and  the  debauchment  In  August  1910, 
preceding.  This  letter  Is  as  follows:  "Miss 
susle  R  hellow  kid  how  ar  yo  I  am  fine 
and  hope  you  the  same  Well  kid  I  will  com 
over  sady  night  If  you  will  go.  Be  wred  to 
go  when  I  get  thar.  I  will  tell  the  wrest  I 
see  yo  so  good  By  By.  From  Ben  B  to  susle. 
If  you  cant  go  let  me  no." 

As  illustrating  the  slender  thread  of  fact 
upon  which  the  case  hangs  and  turns,  an 
excerpt  from  prosecutrix's  testimony  detailing 
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8tUI  other  promises  of  marriage  Is  perttnent. 
Upon  her  croBs-examnatlon,  among  other 
things,  she  said:  "Q.  What  did  he  say,  U  you 
got  Into  trouble  he  would  marry  you,  the  de- 
fendant here,  Ben  Bmton — did  he  say  any- 
thing about  If  you  got  In  trouble  he  would 
marry  you?  A.  Yes,  air.  Q.  What  did  he 
say?  A.  He  said  If  I  got  in  any  trouble  he 
would  marry  me.  Q.  Was  that  before  he 
had  Intercourse  with  you?  A.  Yes,  sir.  Q. 
How  did  he  say  that?  A.  I  told  you  he  said 
he  would  marry  me  If  he  got  me  Into  trouble. 
Q.  That  was  before  you  had  intercourse?  A. 
No,  sir.  Q.  Did  he  flay  if  you  got  into  trou- 
ble he  would  marry  you?  A.  Yea,  sir.  Q. 
How  many  times  did  he  say  that?  A.  I  don't 
know.  Q.  More  than  tliat?  A.  I  never  kept 
count  •  •  •  Q.  Was  it  at  Martin's  he 
said  be  would  marry  you  U  you  got  in 
trouble,  or  at  Bruton's,  or  your  father's,  or 
Ben  Field's?  A.  Every  place  I  was  staying 
at.  Q.  Every  one  of  them  from  start  to 
finish?    A.  Yes,  sir." 

Since,  by  statute,  the  testimony  of  the  pros- 
ecutrix in  a  prosecution  for  seduction  must 
be  corroborated  as  to  the  promise  of  mar- 
riage (flection  5236,  B.  S.  1909),  we  are  con- 
strained to  say  that  we  cannot  gather  from 
this  record  sufficient  corroboration  as  to  war- 
rant our  permitting  this  verdict  to  stand, 
when  we  regard  the  statute  and  the  adjudi- 
cated cases.  State  v.  Teeter,  239  Mo.  475, 144 
S.  W.  445;  State  v.  Long,  238  Mo.  383,  141 
S.  W.  1099;  State  v.  McCaskey,  104  Mo.  644, 
16  S.  W.  511;  State  v.  Eisenbour,  132  Mo. 
140,  33  S.  W.  785 ;  State  v.  HUl,  91  Mo.  423, 
4  S.  W.  121;  State  v.  Reeves,  97  Mo.  16c.  dt 
673,  10  S.  W.  841,  10  Am.  St.  Rep.  349; 
State  T.  Primm,  98  Mo.  368,  11  S.  W.  732 ; 
State  V.  Davis,  141  Mo.  522,  42  S.  W.  1083 ; 
State  V.  Marshall.  137  Mo.  463,  36  S.  W.  619, 
39  S.  W.  63;  State  v.  Sublett,  191  Mo.  172, 
90  S.  W.  374. 

[2]  For  the  quantum  of  corroborative  evl- 
.  dence,  the  statute  (section  6235,  supra)  refers 
US  to  the  rule  prevailing  in  a  prosecution  for 
perjury.  The  rule  as  to  the  sufficiency  and 
weight  of  corroborative  proof,  in  a  prosecu- 
tion for  the  latter  offense,  was  discussed  in 
the  case  of  State  v.  Heed,  57  Mo.  252,  where 
it  was  said:  "The  additional  evidence  need 
not  be  such  as,  standing  by  Itself,  would 
Justify  a  conviction  in  a  case,  where  the  tes- 
timony of  a  single  vtrltness  would  suffice  for 
that  purpose;  but  it  must  be  at  least  strong- 
ly corroborative  of  the  testimony  of  the  ac- 
cnslng  vrltnesa" 

In  the  case  of  State  ▼.  Elaoibour,  supra, 
It  was  said:  "Positive  corroborating  evidence 
Is  not  required  either  in  perjury  or  in  a 
case  of  seduction  under  promise  of  marriage, 
bat  any  material  circumstance  shown  by 
other  witnesses  corroborative  of  the  evi- 
dence of  the  prosecuting  witness  as  to  the 
perjury  or  promise  of  marriage  is  sufficient." 

We  have  searched  this  record  most  pains- 
takingly for  some  sufficient  corroboration 
of  the  prosecatriz's  testimony  as  to  the  prom^ 


ise  of  marriage,  and  can  find  none  of  suffi- 
cient weight  for  tills  purpose.  The  letter 
which  prosecutrix  received  in  July,  In  wlilcb 
defendant  asked  her  if  she  wanted  to  marry 
and  if  so  to  let  him  know,  If  it  means  any- 
thing, means  a  present  offer  of  marriage. 
It  does  not  corroborate  a  then  long-existing 
contract  to  marry.  If  prosecutrix  had  laid 
the  promise  of  marriage  as  of  the  same  date, 
or  subsequent  to  the  receipt  of  this  letter, 
we  would  not  then  hesitate  to  say  tliat  the 
letter  would  then  furnish  strong  and  ample- 
corroboration  of  a  subsisting  contract  to 
marry  at  the  date  of  the  debauchment  and 
seduction.  We  cannot  see  why,  U  such  a 
contract  had  existed  since  May,  1910,  de- 
fendant should  ask  prosecutrix  in  July,  1910, 
if  she  wanted  to  marry.  It  Is  true  that  she 
avers  that  she  also  accepted  this  offer,  but, 
in  a  case  such  as  this,  the  more  promises 
and  acceptances  the  less  definiteness  and  cer- 
tainty of  guilt  Too  many  promises  create 
suspicion,  other  facts  being  regarded.  She 
is  not  able  to  even  approximate  the  date  in 
May  at  whidi  the  defendant  proposed  to 
her  and  she  accepted  him,  though  she  tes- 
tified herein  bnt  a  little  more  than  two  years 
after  she  avers  she  became  engaged  to  marry 
defendant,  and  there  had  transpired  in  the 
interim  matters  of  pith  and  moment  which 
it  seems  ought  to  have  impressed  the  date 
upon  her  memory  indelibly.  If  it  be  said 
that  by  the  letter  we  set  out  the  defendant 
merely  intended  to  aak  whether  prosecutrix 
was  ready  to  marry,  and  desired  her  "to  set 
the  day"  nnder  a  tiien  existing  promise,  the 
answer  would  seem  to  be  that  prosecutrix 
herself,  while  professing  to  know  all  the 
antecedent  facts,  did  not  so  interpret  the  let- 
ter, for  she  says  she  did  not  know  wiiy  de- 
fendant thus  wrote  to  her,  and  that  she  (re- 
garding evidently  the  offer  as  a  fresh  offers 
accepted  this  offer,  also,  as  another  offer  of 
marriage.  Learned  counsel  for  the  state 
Join  us  in  this  view,  and  construe  the  clause 
in  the  letter  as  another  offer  of  marriage,  as 
witness  this  excerpt  from  their  brief:  "The 
only  proposals  of  marriage  by  the  defendant 
are  the  one  made  in  May,  1910,  when  com- 
ing from  BogersvlUe,  and  the  one  contained 
in  the  above  letter  mailed  in  July,  1010." 

If  we  may  Judge  by  the  lightness  of  the 
punishment  inflicted,  the  Jury  must  have 
been  influenced  by  the  many  contradictions 
and  improbabilities  disclosed  by  this  record. 
The  whole  record  is  barren  of  any  fact  what- 
ever, the  letter  above  alone  excepted,  which 
lends  any,  the  least  color  of  corroboration 
even,  to  the  testimony  of  the  prosecuting  wit- 
ness, and  we  are  not  disposed  alone  upon 
the  weight  of  so  ambiguous  an  extrajudicial 
confession  to  let  this  verdict  stand,  and  so 
we  hold  that  the  court  should  have  given 
the  instruction  in  the  nature  of  a  demurrer 
to  the  evidence  offered  by  the  defendant 

[3]  II.  It  may  be  that  other  testimony,  suf- 
ficient, In  law,  to  furnish  forth  the  quantam 
of  corroboration  required,  may  be  obtained 


Digitized  by 


Google 


Mo.) 


STATE  T.  BBUTON 


755 


apon  another  trial.  In  this  contingency,  It 
may  be  well  to  say  tbat  we  find  no  error  In 
the  fact  that  the  conrt  gave  Instmctlon  8, 
touching  an  allbl.  The  defendant  nrgea  uiton 
as  that  thla  was  error  because  there  was  no 
proof  that  defendant  was  not  present  on 
Augnst  3,  1910,  when  prosecutrix  was  seduc- 
ed and  debauched;  that  he  did  not  In  bis 
testimony  deny  that  he  was  with  her  on  that 
date. 

Learned  counsel.  In  sticking  to  the  letter 
of  the  testUnony,  have  suffered  the  fate  de- 
nounced by  the  maxim,  "Qui  hsret  In  Utera 
tueret  In  cortlce."  Prosecutrix  says  she  was 
seduced  and  debauched  August  3,  1910,  while 
taking  a  buggy  ride  with  defendant  and 
ostensibly  on  the  road  to  church.  Defendant 
says  he  never  was  with  her  In  a  buggy 
alone;  that  he  never  took  her  buggy  riding, 
except  one  trip  In  April,  1911,  when  he  drove 
her  home  on  account  of  a  rainstorm,  and 
then  they  were  accompanied  by  the  Hargus 
girl;  that  he  was  in  her  company  as  an 
escort  twice  only  in  life,  once  in  December, 
1910,  when  he  went  with  her  to  a  dance  at 
Horton'a,  and  again  in  April,  1911,  on  the 
occasion  above  set  out  His  testimony,  fair- 
ly considered,  embraces  an  emphatic  denial 
of  his  presence  with  prosecutrix  on  August 
3,  1910,  and  makes  for  defendant  a  strong 
alibi,  so  strong  by  large  Inference  that  we 
cannot  say  the  learned  trial  judge  erred  In 
caution  in  giving  the  Instruction  objected  to, 
and  so  we  disallow  the  point 

[4]  in.  While  certain  Instructions  offered 
by  defendant  were  refused  by  the  court  we 
see  no  error  in  this,  for  the  reason  that  the 
court  had  already  fully  covered  the  points 
toward  wlilch  the  refused  instructions  were 
directed,  by  giving  full  and  correct  instruc- 
tions sua  sponte,  or  by  giving  other  instruc- 
tions asked  by  and  given  for  defendant. 
State  V.  Hicks,  178  Mo.  433,  77  S.  W.  639; 
State  V.  ILaughlin,  180  Mo.  342,  79  S.  W.  401. 

[5]  Further  complaint  is  made  tbat  it  was 
error  to  allow  the  Introduction  of  the  copy 
of  the  family  record,  which  copy  was  averred 
to  have  been  taken  from  this  record  some  15 
years  before  the  trial.  We  do  not  think  this 
was  error,  a  fortiori,  under  the  facts  here. 
No  contradiction  on  defendant's  part  as  to 
prosecutrix's  age  was  made.  She  testified 
to  her  age,  her  father  did  likewise,  and,  as 
cumulative  proof  of  the  fact  of  her  age, 
which  was  not  denied,  a  copy  of  the  family 
record,  originally  set  down  in  the  fami^ 
Bible,  was  offer^  Concededly  the  record  in 
the  family  Bible  was  the  best  evidence,  other 
things  being  equal  and  present;  but  may  not 
a  copy  of  the  entries  from  a  family  Bible 
death  and  birth  register  also  become  com- 
petent upon  a  proper  foundation  laid?  We 
think  BO,  and  we  think  the  foundation  was 


laid  in  this  case.  The  proof  showed  that 
the  entries  were  originally  made  in  the 
Bible  by  the  deceased  mother  of  prosecutrix ; 
that  some  12  or  15  y^ars  before,  this  Bible 
having  lost  its  covers  and  some  of  its  leaves, 
became  so  worn  and  illegible  as  to  the  pages 
thereof  containing  the  register  of  births,  that 
it  was  deemed  wise,  these  dozen  years,  ante 
litem  motam,  to  copy  the  entries  from  the 
register  upon  another  sheet  of  paper;  tbat 
this  copy  was  made  at  the  request  of  and  In 
the  presence  of  the  deceased  mother,  the 
original  maker  of  the  entries,  and  in  the 
presence  of  the  witness  Frank  Reynolds,  by 
another  brother  of  prosecutrix  and  of  said 
witness;  that  this  copy,  being  the  same  of- 
fered In  evidence  in  the  case  and  to  which  ob- 
jection was  lodged,  was  a  correct  one,  and 
that  the  original  Bible  entries  were  at  the 
time  of  the  trial  so  worn  as  to  be  illegible. 
We  hold  that  it  was  not  error  to  offer  the 
copy  under  the  foundation  laid  and  above 
stated. 

[I]  Besides,  as  the  facts  here  are,  it  was 
proof  that  was  not  under  the  law  and  facts 
here  hurtful,  because  it  was  merely  cumula- 
tive evidence  of  a  necessary  but  uncontra- 
dicted fact  already  abundantly  shown  by  oth- 
er competent  proof.  It  follows  that  we  must 
disallow  this  point  to  defendant 

17J  The  further  contention  that  defendant 
should  have  been  permitted  to  show  that  he 
was,  during  the  time  embraced  within  this 
record,  keeping  company  with  other  girls  in 
the  community,  and  that  error  meet  for  re- 
versal may  be  predicated  upon  the  court's 
refusal  to  allow  such  proof,  or  rather  upon 
the  action  of  the  court  in  limiting  this  proof, 
as  he  did,  to  dates  at  which  prosecutrix  tes- 
tified defendant  was  In  her  company,  needs 
we  take  it  but  scant  attention.  The  very 
statement  of  the  proposition  shows  its  fal- 
lacy. It  is  confounded  in  limine  and  in  the 
utterance  by  the  homely  expression  of  having 
"two  strings  to  one's  bow."  Would  it  not 
have  been  entirely  feasible  and  practicable 
to  defendant  to  have  paid  strenuous,  devoted, 
and  contlnuons  court  to  many  maidens  of  the 
vicinage,  on  Sundays,  Mondays,  Tuesdays, 
and  Wednesdays,  and  at  the  same  time  have 
found  ample  leisure  and  opportunity  to  visit 
and  woo  and  promise  and  seduce  the  prose- 
cutrix on  Thursdays  and  Saturdays?  We 
think  so,  and  think  the  trial  court  was  cor- 
rect in  setting  the  limitations  of  the  proof 
offered  as  he  did,  and  beyond  the  bounds  of 
which  he  did  not  permit  defendant  to  go. 

It  follows  that  this  case  must  be  reversed 
and  remanded  for  a  new  trial.  If  so  be  it 
that  the  state  may  by  diligence  strengthen 
its  case  in  the  behalf  mentioned.  It  is  so 
ordered. 

BROWN,  P.  J.,  and  WAIiRER,  J.,  concur. 
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STATU  T.   BUNTARD. 

(tJupreine  Court  of  Missouri,  Division  No.  2. 
Dec.  0,  1913.) 

1.  Mathk]!  (I  4*)— Information— Reqotsiteb. 

An  informabon  which  alleged  that  accused 
feloniously  assaulted  prosecutor  with  a  knife, 
and  on  purpose  and  of  his  malice  aforethought 
cut  and  slit  the  nose  of  prosecutor,  with  intent 
to  maim  and  disfigure  him,  sufficiently  charges 
the  offense  of  mayhem,  under  Rev.  St.  1909,  { 
4480. 

[Bid.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  §  8;    Dec.  Dig.  §  4.*] 

2.  Ceiminal  Law  (§  1172*)— Instbuctionb— 

INFOBKATION— BaBULESS    EBBOB. 

The  error,  in  an  instruction  authorizing  a 
conviction  of  accused  if  he  assaulted  prosecutor 
with  a  knife,  with  intent  to  kill,  maim,  or  dis- 
figure him,  arising  from  the  fact  that  it  is 
broader  than  the  information,  charging  only  an 
assault  with  intent  to  maim,  was  not  prejudi- 
cial to  accused,  where  the  jury  found  him  guilty 
as  charged  in  the  information,  since,  in  view  of 
the  verdict,  the  jury  either  interpreted  the 
words  "to  kill,"  in  the  instruction,  as  placing 
an  additional  burden  on  the  state,  or  the  words 
were  rejected  as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §i  3128,  3164-3157,  8159-3168, 
3169;    Dec.  Dig.  i  1172.  •] 

3.  Cbiminal  Law  (|  1163*)- Appeal— Habm- 
L£ss  Ebbob— Fbesumption  of  Pbejudick. 

That  injury  resulted  to  accused  from  an 
error  in  the  instructions,  must  be  presumed,  un- 
less the  record  shows  the  contrary,  in  whicb 
case  the  conviction  will  not  be  disturbed. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  3090-3099;  Dec.  Dig.  { 
1163.*] 

4.  Cbiionai.  Law   ({   814*)— Instbuctions— 

ISSTTES. 

The  rale  that  the  instructions  must  not  be 
broader  than  the  information  is  limited  to  cases 
where  it  appears  that  the  added  charge  in  the 
instructions  either  misled  or  was  calculated  to 
mislead  the  jury,  or  where  it  was  attempted  by 
the  added  charge  to  cure  a  defective  informa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Difr.  §§  1821. 1833,  1839, 1860,  1865. 
1883^  1890,  1924,  1979-1986, 1987 ;  Dec.  Dig.  i 

5.  Mathem   (SI   2,  6*)— Evidence— Self-de- 
fense. 

The  defense  of  self-defense  is  available  to 
accused  charged  with  mayhem,  and  where  the 
evidence  raises  the  issue,  the  court  must  submil 
it,  as  required  by  Rev.  St  1909,  §  5231,  requir- 
ing written  instructions  on  all  questions  of  law 
arising  in  the  case,  necessary  for  the  informa- 
tion of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Mayhem, 
Cent  Dig.  §§  6,  10 ;   Dec.  Dig.  H  2,  6.*] 

6.  Cbiminai.  Law  ({  1172*)— Habmuss  Ebbob 
— insteuctions. 

Where  the  facts  do  not  justify  an  instruc- 
tion on  self-defense,  accused,  not  being  injured 
by  an  erroneous  instruction  thereon,  may  not 
complain. 

[133.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3128,  3154-3157,  3159- 
3163,  3169;    Dec.  Dig.  $  1172.*] 

7.  Mathek   (I  6*)— iNSTBTJcnoNs— Seu-De- 
fensb. 

An  instruction  that,  if  accused  sought  or 
broui^t  on  the  difBculty,  or  voluntarily  entered 
into  it  he  could  not  justify  himself  under  the 
law  of  self-defense  is  erroneous  in  not  stating 


the  intention  with  which  accused  entered  into 
the  difficulty. 

[Ed.  Note. — For  other  cases,  see  Mayhem, 
CJent  Dig.  $  10;   Dec.  Dig.  §  8.*] 

8.  MaTBEV  (i  6*)— BJVIDENOE— Sew-Defense.  , 

Where  accused  charged  with  mayhem  on  a' 
school-teacher  went  to  the  schoolhouse  under 
the  influence  of  liquor,  and  there  assumed  an 
offensive  attitude  toward  the  orderly  proceed- 
ings, by  interrupting  the  exercises,  and  assault- 
ed the  teacher  while  he  was  attempting  to  pre- 
serve order,  an  instruction  on  self-defense  was 
unauthorized. 

[Ed.  Note. — ^Por  other  cases,  see  Mayhem, 
Cent.  Dig.  {  10 ;  Dec.  Dig.  S  6.*] 

9.  Matheu  (8  6*)- Teachbbs— Atjthobitt. 

Where  a  public  school-teacher  conducted 
an  entertainment  in  a  schoolhouse  in  the  pres- 
ence of  a  director,  and  there  was  nothing  to 
show  that  Rev.  St  1909,  |  10,784,  regulating 
the  use  of  schoolhonses  had  not  been  complied 
with,  the  court  must  presume  that  the  enter- 
tainment was  held  as  authorized  by  law,  and 
that  the  teacher  conducting  it  was  clothed  with 
sufficient  power  to  eject  one  disturbing  the 
meeting,  and  when  he  did  so,  the  one  ejected 
could  not  assault  the  teacher,  who  only  used  the 
force  necessary  to  preserve  order, 

[E!d.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  S  10;   Dec  Dig.  |  6.*] 

Appeal  from  CJircuit  Court,  Douglas  Coun- 
ty ;  John  T.  Moore,  Judge. 

Llnzy  Bunyard  was  convicted  of  mayhem 
and  he  appeals.    Affirmed. 

On  an  tnfomiatlon  filed  by  the  prosecuting 
attorney  of  Douglas  county,  charging  the  ap- 
pellant with  mayhem  under  the  provisions 
of  section  4480,  R.  S.  1909,  appellant  was 
convicted, .  and  sentenced  to  five  years'  im- 
prisonment In  the  penitentiary,  from  which  he 
appeals.  Upon  the  perfecting  of  his  appeal, 
he  entered  into  a  recognizance,  which  was 
approved  by  the  trial  court 

The  evidence  on  behalf  of  the  state  was  sub- 
stantially as  follows:  During  the  month  of 
November,  1912,  a  young  man  named  Em- 
met Yoeman  was  teaching  school  at  Walnut 
Grove  schoolhouse,  a  few  miles  from  Ava,  in 
Douglas  county.  On  the  night  of  the  2d  of 
November,  an  entertainment  was  given  at  the 
schoolhouse,  which  was  conducted  by  Yoe- 
man, the  appellant  and  a  large  number  of 
others  being  present  The  appellant  was 
heard  to  say,  at  a  livery  barn  in  Ava  the 
afternoon  before  the  entertainment,  that  he 
was  going  there  that  night  and  "tear  it  up." 
After  the  entertainment  had  commenced, 
while  two  little  girls  were  singing,  accom- 
panied by  Yoeman  on  the  violin,  appellant 
went  upon  the  stage  in  the  rear  of  the  sing- 
ers and  began  to  sing.  Upon  Yoeman's  lool:- 
ing  at  him,  he  went  off  the  stage,  shaking  his 
fist  at  the  latter.  Later,  while  the  selling  of 
boxes,  a  part  of  the  entertainment,  was  in 
progress,  a  disturbance  occurred  In  the  rear 
of  the  schoolhouse,  among  some  boys,  and 
several  of  them  were  ejected  from  the  room. 
As  Yoeman  went  towards  the  rear  door,  ap- 
pellant came  up  the  steps  cursing,  and  took 
hold  of  Yoeman,  and  the  latter  gave  him  a 
shove,  shutting  the  door.    After  the  door  was 


•For  other  cases  see  game  topic  and  section  NUMBBB  In  Deo.  Dig.  £  Am.  Dig.  Key-No.  Series  A  Rap'r  Indexas 
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closed,  a  biofher  of  appellant,  who  had  been 
gnaxding  the  door  with  Xoeman,  said:  "Let's 
open  the  door,  we  can  keep  them  out  with  It 
open."  Yoeman  then  opened  the  door  and 
stepped  back.  The  appellant  came  up  the 
steps  the  second  time,  cursing  as  he  came, 

saying,  "Is  that  you,  Yoeman?"  or  "G 

d n  you,  Yoeman,"  and  as  he  said  this,  he 

cut  Yoeman  across  the  face.  The  cut  extend- 
ed across  Yoeman's  nose  and  one  cheek,  sever- 
ing Ills  nose  from  his  face,  with  the  excep- 
tion of  a  little  skin  on  one  side,  causing  his 
nose  to  drop  over  on  his  check.  Yoeman 
and  the  appellant  then  clinched  and  fell  be- 
tween some  desks  at  the  rear  of  the  school- 
room, Yoeman  being  on  top.  As  they  clinch- 
ed, Yoeman  gripped  the  wrist  of  the  hand  in 
which  appellant  held  the  knife  with  which 
the  latter  had  done  the  cutting,  and  did  not 
release  his  hold  thereon  until  they  were  sep- 
arated. Yoeman  was  then  taken  to  the  front 
'  of  the  school  room  bleeding  profusely.  Ap- 
pellant, who  was  being  held,  again  sought  to 

reach  Yoeman,  saying  with  an  oath,  "G 

d-: ^n  Yoeman,  I  will  finish  him  whUe  I  am 

at  It."  Appellant  was  restrained,  however, 
from  further  assaulting  Yoeman,  by  one  Alt 
Turner  and  his  brother.  Turner  testified 
that  he  saw  the  appellant  have  a  knife  in  his 
band  at  the  time,  which  he  took  away  from 
him.  Turner  kept  the  knife,  and  It  was  ex- 
hiUted  in  evidence  at  the  trial.  A  witness 
for  the  defense  named  Homer  Slartln  saw  ap- 
pellant start  into  the  schoolhouse  with  his 
knife  open,  when  witness  said  to  him,  "Llnzy, 
don't  go  in  there  with  yonr  knife  open ;  I  am 
a  friend  to  you  and  you  had  better  not  do 
that"  To  which  appellant  replied,  "I  know 
you  are  my  friend,  but  I  am  going  in  there — 
I  am  going  in  there  to  stop  that  thing."  This 
witness  says  he  saw  appellant  fall  off  of  the 
steps  on  bis  back ;  that  after  falling  appel- 
lant arose  and  again  went  up  the  steps  and 
entered  the  schoolhouse. 

Two  doctors,  who  arrived  several  hours  aft- 
er the  cutting,  found  Yoeman  in  the  care  of 
some  young  ladies.  He  was  very  weak  from 
the  loss  of  blood,  and  his  wounds  are  describ- 
ed as  one  across  the  face  and  nose,  another 
above  the  ear,  and  another  on  the  back  of  the 
head.  His  nose  lacked  but  little  of  being  cut 
off,  being  held  on  by  a  quarter  of  an  inch 
of  skin  on  the  right  side.  These  tloctors  al- 
so testified  that  there  were  no  large  arteries 
severed  by  the  cut  across  the  face,  and  that 
blood  would  not  flow  therefrom  immediately 
after  the  infliction  of  the  wound ;  that  prob- 
ably 20  seconds  or  more  might  elapse  before 
the  wound  would  commence  to  bleed. 

The  evidence  on  the  part  of  the  defense  is 
to  the  effect  that,  when  Yoeman  went  to 
Qulet  the  disturbance  In  the  rear  of  the 
schoolhouse,  appellant  was  pushed  out  of  the 
door  and  fell;  that  it  was  Yoeman  who  push- 
ed him  out,  saying,  "Get  out ;  we  are  going 
to  have  this  stopped;"  that  immediately  after 
appellant  struck  Yoeman  across  the  face, 
that  before  they  clinched,  no  blood  was  seen 


on  Yoeman's  face,  and  no  knife  in  the  hand 
of  the  appellant;  that  after  they  clinched 
and  fell,  appellant  yelled,  "Pull  him  off,  he 
is  cutting  me ;"  that,  while  certain  witnesses 
were  separating  the  two,  one  of  them  was 
struck  over  the  eye  by  one  of  Yoeman's  hands 
and  he  received  a  cut,  whether  it  was  by  the 
hand  that  was  holding  appellant's  wrist  is  not 
stated;  this  same  witness,  however,  testified 
tliat  he  saw  a  knife  in  appellant's  hand  at 
the  time,  and  that  Yoeman  was  holding  the 
wrist  of  that  hand  when  they  separated 
them;  that  after  they  were  separated  and 
Yoeman  had  been  taken  to  the  front  part  of 
the  house,  a  woman  testified  that  she  took 
hold  of  the  appellant,  and  he  told  her  to  get 
back,  that  he  meant  to  cnt  him;  that  some 
one  said  about  this  time,  "Bmmet  (Yoeman)  is 
cut  mighty  bad,"  and  another  said,  "He  is 
cat  all  to  hell;"  wliereupon  appellant  said, 
"I  am  the  man  that  done  it"  There  was 
testimony  that  appellant  was  under  the  in- 
fluence of  liquor.  He  denied  making  any 
statements  at  the  livery  bam  in  regard  to 
going  to  the  schoolhouse,  and  that  he  had  had 
any  words  or  difScuIty  with  Yoeman  before 
the  latter  pushed  him  out  of  the  schoolhouse ; 
that  when  he  fell  Yoeman  said,  "I  am  putting 
all  the  drunk  men  out  of  the  house ;"  that 
Homer  Martin  told  appellant  not  to  go  into 
the  house  with  his  knife  open,  and  he  put  it 
in  ills  pocket ;  that  when  he  started  into  the 
house  the  second  time  he  said  to  Yoeman, 
"Emmet,  you  are  the  man  that  pushed  me  out 
of  the  door";  to  which  the  latter  replied, 
"Yes,  I  am ;"  that  it  looked  as  though  Yoe- 
man was  going  to  give  him  another  shove, 
and  appellant  then  struck  him;  that  they 
clinched  and  went  down,  and  immediately 
Yoeman  began  cutting  the  appellant  and 
the  latter  yelled  to  take  him  off;  that  appel- 
lant did  get  his  knife  out  of  his  pocket  while 
down,  and  opened  the  knife  with  his  teeth 
and  cut  Yoeman  In  the  face ;  that  they  then 
began  to  pull  Yoeman  off  of  him;  that  ap- 
pellant's finger  was  marked  up  with  four  or 
five  slashes;  that  he  was  cut  on  the  ear,  and 
there  were  four  or  five  stabs  on  tils  head, 
and  that  these  wounds  were  bleeding  so  he 
could  hardly  see.  Appellant  further  testified 
that  he  was  a  man  35  years  old  ;  that  he  had 
been  convicted  of  and  pleaded  guilty  to  gam- 
bling so  many  times  that  he  could  not  remem- 
ber them  all;  that  he  had  procured  a  pint 
of  whisky  (by  other  witnesses  stated  to  be  a 
quart),  and  had  been  drinking  in  the  bam 
at  Ava,  and  when  he  left  town  he  had  a 
half  pint,  and  was  a  little  full.  He  admitted 
he  did  the  cutting,  and  did  not  know  any  one 
who  saw  Yoeman  have  a  knife  before  or  dur- 
ing the  dlfDculty. 

In  rebuttal,  it  was  shown  that  Yoeman  had 
no  knife ;  that  no  one  saw  any  wounds  on  the 
appellant  that  night ;  and  that  the  only  per- 
son wounded  was  Yoeman.  It  was  also 
shown  that  a  few  days  after  the  difficulty  one 
of  the  witnesses  saw  appellant,  and  said, 
"Where  are  your  wounds?"  to  which  appel- 


Digitized  by 


Google 


758 


161  SOUTHWESTERN  REPORTBB 


(Mo. 


lant  said,  "I  got  a  cut  or  two,"  but  none 
were  to  be  seen. 

The  Jury  has  determined  as  to  the  weight 
of  the  evidence  which,  we  have  no  hesitancy 
In  saying,  Is  ample  to  snstaln  the  verdict. 
The  foregoing  somewhat  prolix  statement  of 
the  facts  has  therefore  been  made  only  that 
the  color  and  current  of  the  entire  transac- 
tion may  be  fully  set  forth. 

J.  S.  Clarke,  of  Ava,  for  appellant  John 
T.  Barker,  Atty.  Gen.,  and  Thomas  J.  Hlggs, 
Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  I.  The  Information.  The  suffi- 
ciency of  the  information  is  questioned.  Omit- 
ting the  formal  parts,  it  Is  as  follows:  "That 
linzy  Bunyard  on  the  2d  day  of  November, 
1912,  in  the  county  of  Douglas  and  state  of 
Missouri,  In  and  upon  one  Emmet  Yoeman, 
on  purpose  and  of  his  malice  aforethought, 
unlawfully  and  feloniously  did  make  an  as- 
sault, and  the  said  Llnzy  Bunyard  with  a 
knife,  the  nose  of  the  said  Emmet  Yoeman, 
on  purpose  and  of  his  malice  aforethought, 
then  and  there  unlawfully  and  feloniously 
did  cut  and  slit  with  Intent  him  the  said 
Emmet  Yoeman,  then  and  there  and  thereby 
to  malm  and  disfigure,  against  the  peace  and 
dignity  of  the  state."  The  information  is 
not  subject  to  valid  objection.  It  uses  all 
the  essential  statutory  words,  with  other  al- 
legations, necessary  to  clearly  charge  the 
offense  of  mayhem.  This  is  all  that  Is  re- 
quired. Sec.  4480,  R.  S.  1909;  State  v.  Ner- 
zlnger,  220  Mo.  36,  47,  119  S.  W.  379;  State 
v.  Kyle,  177  Mo.  6S9,  661,  76  S.  W.  1014. 
The  rulings  of  courts  of  last  resort  In  other 
Jurisdictions  upon  indictments  framed  under 
similar  statutes  are  of  like  import.  Kitch- 
ens V.  State,  80  Ga.  810,  7  S.  E.  209 ;  Guest 
V.  State,  19  Ark.  405;  State  ▼.  Absence,  4 
Port  (Ala.)  397. 

II.  Evidence.  The  court's  rulings  on  the 
admission  and  exclusion  of  testimony  dis- 
close no  error  upon  which  can  be  based  a 
substantial  claim  of  prejudice;  in  fact,  ap- 
pellant does  not  so  contend,  his  assignments 
being  confined,  aside  from  an  objection  to  the 
sufficiency  of  the  information,  to  alleged  er- 
rors in  the  Instructions. 

[2-4]  III.  Instruction — Broader  than  Charge. 
Instruction  numbered  1,  given  by  the  court, 
is  complained  of  as  being  broader  than  the 
information.  The  instruction  is  as  follows: 
"No.  1.  If  you  find  from  the  evidence  that 
Iilnzy  Bunyard,  in  the  county  of  Douglas 
and  state  of  Missouri,  at  the  time  and  place 
mentioned  in  the  information,  did  felonious- 
ly, on  purpose  and  of  his  malice  aforethought 
make  an  assault  on  one  Emmet  Yoeman  with 
a  knife,  a  dangerous  and  deadly  weapon,  and 
cut  the  nose  of  the  said  Emmet  Yoeman  with 
the  felonious  intent  to  kill,  maim,  or  dis- 
figure the  said  Emmet  Yoeman,  you  will  find 
the  defendant  guilty  of  mayhem  and  assess 
his  punishment  at  a  term  in  the  state  pen- 


itentiary not  less  than  2  yean  nor  more 
than  26  years." 

Comparing  this  instruction  with  the  Infor- 
mation, it  win  be  seen  that  the  former  is 
framed  In  the  language  of  the  statute.  In 
charging  the  assault  as  having  been  commit- 
ted with  the  Intent  to  "kill,  malm,  or  disfig- 
ure," while  in  the  information  the  ofTense  is 
limited  in  Its  terms  to  an  aasanlt  with  in- 
tent to  "maim  and  disfigure."  Appellant's 
contention  is  that  the  Jury  was  misled  by  the 
instruction,  and,  as  a  consequence,  the  de- 
fendant was  found  guilty  of  an  assault  with 
intent  to  kill.  Instead  of  an  assault  with  in- 
tent to  malm  and  disfigure.  It  is  apparent 
that  the  instruction  is  broader  than  the  in- 
formation; but  were  the  substantial  rights 
of  the  appellant  thereby  affected?  If  this 
cannot  be  readily  determined,  then  appellant 
has  not  been  tried  as  the  law  directs,  and 
injury  must  be  presumed  unless  the  record 
shows  to  the  contrary.  If,  however,  the  rec- 
ord does  so  show,  the  Judgment  should  not 
be  disturbed;  for  the  law  gives  no  redress 
for  a  wrong  not  resulting  In  an  injury.  The 
best  record  test  as  to  the  manner  In  which 
this  Instruction  was  considered  by  the  Jury 
is  the  verdict  It  is  as  follows:  "We,  the 
Jury,  find  the  defendant  guilty  as  charged 
in  the  information  and  assess  his  punishment 
at  five  years'  imprisonment  In  the  state  pot- 
itentlary."  It  will  be  noted  that  the  verdict 
by  its  express  terms  finds  the  appellant 
guilty  as  "charged  in  the  information,"  from 
which  it  is  evident  that  the  Jury  either  in- 
terpreted the  words  "to  kill,"  in  the  instruc- 
tion as  placing  an  additional  burden  on  the 
state  before  the  appellant  could  be  found 
guilty  of  an  assault  to  malm  and  disfigure^  or 
that  the  words  In  question  were  rejected  as 
surplusage.  Upon  either  theory,  the  Jury 
was  not  misled,  and  appellant  has  suffered 
no  injury  in  this  regard.  The  rule  that  in- 
structions must  not  be  broader  than  the  In- 
dictment or  information  is  limited  to  cases  in 
which  it  appears  that  the  added  words  either 
misled,  or,  by  their  terms,  were  calculated  to 
mislead  the  Jury;  or.  In  which  it  was  at- 
tempted, by  the  added  words,  to  cure  a  de- 
fective indictment  or  information,  as  In  State 
V.  Kyle,  177  Mo.  669,  664,  76  S.  W.  1014,  and 
State  ▼.  Smith.  119  Mo.  439,  447,  24  S.  W. 
1000,  and  not  as  In  the  case  at  bar,  -and  In 
State  V.  Wakefield,  73  Mo.  649,  562,  and 
State  V.  Chauvin,  281  Mo.  31,  37,  132  S.  W. 
243,  Ann.  Cas.  1912A,  992,  in  which  the  in- 
structions placed  a  greater  burden  on  the 
state  than  the  law  required  to  sustain  a 
conviction,  and  hence  were  not  prejudicial. 

Another  class  of  cases,  in  which  the  In- 
structions may  be  broader  than  the  indict- 
mrait  or  information,  and  yet  not  prove  prej- 
udicial, are  those  in  which  the  added  words 
may  be  rejected  as  surplusage  because  inap- 
plicable under  the  charge,  and  therefore  not 
tending  to  mislead  the  Jury.  To  this  class 
belong  State  v.  Faulkner,  185  Mo.  673,  707, 
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84  a  W.  96T,  and  State  ▼.  ScnUln,  18S  Mo. 
709,  712,  84  S.  W.  862. 

[I,.  6]  IV.  Instruction— SeU-Defenae.  Pre- 
llmlnary  to  a  consideration  of  Instruction 
numbered  9  In  regard  to  apiteHant's  entering 
into  the  difflcnlty,  and  instruction  nnmbered 
10  In  regard  to  self-defense,  to  tlie  giving  of 
which  appellant  complains,  we  are  confronted 
with  the  inquiry  as  to  whether  an  instruc- 
tion on  the  theory  of  self-defense  and  Its  cor- 
relatlTe  instruction  may  properly  be  Invoked 
by  the  defense  In  a  case  of  this  diaracter. 
In  the  few  cases  in  which  the  matter  has 
been  considered,  the  plea  of  self-defense  has 
been  held  to  be  permissible  In  a  prosecution 
for  mayhem,  as  in  cases  of  homicide,  but.  In 
order  to  be  available  In  Justification  of  the 
act,  the  resistance  must  be  proportionate  to 
the  Injury  otteni.  Oreen  v.  State,  161  Ala. 
14,  16,  44  South.  194,  126  Am.  St  Rep.  17,  16 
Ann.  Gas.  81;  State  v.  SUdmore,  87  N.  C. 
509;  Hayden  v.  State,  4  Blaaa.  (InO.)  546; 
People  V.  Wright,  93  Cai.  664,  29  Pac.  240. 

This  court' has  impliedly,  at  least,  held  in 
State  V.  Bldstrup,  237  Mo.  273,  140  S.  W. 
904,  that,  upon  evidence  having  been  Intro- 
duced In  regard  to  self-defense  by  either  tlie 
state  or  the  accused,  instructions  In  regard 
thereto  are  proper  in  cases  of  maiming,  upon 
the  theory  that  self-defense  is  an  affirmative 
defense,  and  the  court  is  required  under  the 
statute  (sec.  6231,  R.  S.  1909)  to  Instruct  the 
Jury  In  writing  upon  all  questions  of  law  aris- 
ing In  the  case  necessary  for  the  information 
of  the  Jury  In  giving  their  verdict  If,  there- 
fore, it  appears  that  there  was  any  evidence 
In  this  case  authorizing  instructions  In  regard 
to  self-defense,  the  same  should  have  been 
^ven,  and  when  given,  if  found  to  be  prej- 
udicial, they  wlU  Justify  a  reversal;  but  If, 
on  the  contrary,  the  facts  do  not  Justify  the 
giving  of  the  instructions,  although  they  may 
have  been  Improperly  framed,  if  the  a.ppel- 
lant  did  not  suffer  injury  therefrom,  he  should 
not  be  heard  to  complain. 

[7]  Instruction  numbered  9  Is  to  the  etCect 
that,  If  the  appellant  sought  or  brought  on 
the  difficulty  or  voluntarily  entered  into  same, 
he  cannot  Justify  himself  under  the  law  of 
self-defense.  This  instruction  is  erroneous 
In  not  stating  the  Intention  with  which  the 
appellant  entered  into  the  difficulty.  State 
V.  Pennington,  146  Mo.  27,  47  S.  W.  799; 
State  V.  Ooddard,  146  Mo.  177,  48  S.  W.  82. 

Instruction  numbered  10,  while  Inartlflcial- 
ly  drawn,  correctly  states  the  law  In  r^ard 
to  self-defense,  and  Is  therefore  not  subject 
to  valid  criticism  on  this  account  But  the 
appellant  should  not  be  heard  to  complain 
-on  account  of  the  giving  of  these  Instruc- 
tions although  Improperly  worded,  because 
there  was  no  substantial  evidence  to  sustain 
the  theory  of  self-defense. 

[I]  A  brief  review  of  the  testimony  will 
demonstrate  the  correctness  of  this  conclu- 
sion. Appellant  was,  according  to  his  own 
statemept,  under  the  Influence  of  liquor  when 
be  went  to  the  schoolhonse.     Upon  bis  ar- 


rival there  he  assumed  an  ofTensive  attitude 
towards  the  orderly  proceeding  of  the  enter- 
tainment, by  going  upon  the  stage  and  In- 
terrupting tile  exercises,  and,  when  admon- 
ished to  desist,  by  a  look  from  Toeman,  he 
left  the  stage,  shaking  his  first  at  the  latter. 
Subsequently,  when  Toeman  and  others  were 
attempting  to  quiet  a  disturbance  in  the 
schoolroom,  caused  by  some  boys,  appellant, 
hearing  the  noise,  started  into  the  building 
with  his  knife  open,  and  when  Homer  Martin, 
one  of  his  witnesses,  remonstrated  with  him, 
appellant  replied:  "I  know  you  are  myfrlend, 
but  I  am  going  in  there;  I  am  going  in  there 
to  stop  that  thing."  Toeman,  continuing  in 
his  endeavors  to  preserve  order,  pushed  the 
appellant  off  of  the  schoolhonse  steps,  as  he 
attempted  to  enter  the  room.  The  latter  im- 
mediately again  sought  to  enter,  cursing  Toe- 
man as  he  went  up  the  steps,  and,  upon 
reaching  him,  cut  him  across  the  face,  Inflict- 
ing the  wound  charged  in  the  information.  Up 
to  the  point  of  the  Infliction  of  this  injury 
there  is  no  testimony  for  the  state  or  the 
defense  that  Toeman  was  attempting  to  do 
more,  or.  In  fact,  that  he  subsequentiy  did 
more,  than  attempt  to  prevent  appellant  from 
entering  the  schoolroom.  This  being  true, 
there  was  no  authority  for  the  giving  of  an 
instruction  on  self-defense  or  of  a  statement 
of  the  law  in  regard  to  the  accused  entering 
into  the  difficulty,  the  latter  being  permissible 
only  when  there  is  testimony  to  authorize  the 
giving  of  an  instruction  on  self-defense.  Un- 
der this  state  of  facts.  It  Is  difficult  to  see 
how  the  appellant  could  have  been  Injured 
by  the  giving  of  the  instructions  complained 
of,  conceding  that  they  may  have  been  de- 
fectively framed.  We  hold,  therefore,  that 
there  is  no  substantial  merit  In  appellant's 
contention  in  regard  to  these  Instructions. 

[9]  V.  Instruction — Teacher  may  I'l-eserve 
Order.  Appellant  contends  Oiat  error  was 
committed  in  the  giving  of  the  following  in- 
struction: "No.  11.  If  you  find  from  the  evi- 
dence that  the  prosecuting  witness,  Toeman, 
was  a  teacher  in  the  district  where  the  al- 
leged crime  was  committed,  and  as  such 
teacher  had  charge  of  the  entertainment  In 
said  schoolhouse  in  said  district,  then.  In 
that  case,  the  teacher  had  a  right  to  keep 
order  at  said  meeting,  and  use  what  force 
that  was  necessary  to  preserve  order  and 
keep  peace  within  said  meeting  plac&" 

The  meeting  at  the  schoolhouse  the  night 
the  offense  was  committed,  as  shown  by  the 
record,  was  held  for  the  commendable  pur- 
pose of  affording  entertainment  for  the  people 
of  the  neighborhood,  and  Incidentally,  no 
doubt,  to  increase  their  interest  In  the  school. 
While  not  unmindful  of  tiie  provisions  of  sec- 
tion 10784  as  construed  in  Dorton  v.  Heam, 
67  Mo.  301,  regulating  the  use  of  pubUc 
school  buildings,  the  meeting  being  in  other 
respecte  authorized,  we  assume,  nothing  ap- 
pearing to  the  contrary,  that  the  statute  re- 
ferred to  had  been  compiled  with.  This 
being  true^  in  the  absence  of  any  ahowlng 
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tliat  a  director  was  present,  the  teacher  then 
umployed  In  the  district,  and  who  was  con- 
ducting the  entertainment,  was  clothed,  from 
the  very  necessities  of  the  case,  with  suffi- 
cient power  to  at  least  eject  a  ruffian  who 
sought  to  enter  the  schoolroom  for  the 
avowed  purpose  of  disturbing  the  meeting. 
This  was  all  that  the  instruction  declared 
the  teacher  was  empowered  to  do,  and  it 
was  all,  as  the  evidence  clearly  shows,  that 
be  did.  The  instruction,  therefore,  although 
awkwardly  expressed,  correctly  declares  the 
law  applicable  to  this  case,  and  we  overrule 
appellant's  contention. 

From  all  of  the  foregoing,  the  Judgment  of 
the  trial  court  should  be  affirmed,  and  it  is 
so  ordered. 

BROWN,  P.  J.,  and  FARIS,  J,  concur. 


WOLZ  T.  VENARD  et  al. 

(Supreme  Coart  of  Miisoari,   Division  No^  1. 

Dec.  6,  1913.) 

1.  REFOBMATION     of    InSTBUMENTS    (|     19*) — 

Gbounds— Mistake. 

The  mistake  which  is  ground  for  the  ref- 
ormation of  an  instrument  must  be  mutual, 
and,  where  the  parties  agree  to  accomplish  a 
particular  object  by  an  instrument  to  be  exe- 
cuted, and  the  instrument  as  executed  does 
not  effectuate  their  intention,  a  court  of  equi- 
ty may,  on  the  ground  of  mutual  mistake,  re- 
form the  instrument  to  effectuate  the  inten- 
tion. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  Sf  74-78;  Dec.  Dig. 

2.  Reformation  of  Instbttuentb   (§  36»)  — 
Mutual  Mistake— Pleadings. 

A  .petition  for  the  reformation  of  an  in- 
strument on  the  ground  of  mutual  mistake  need 
only  set  forth  the  substautive  facts  necessarily 
showing  mutuality  of  mistake,  and  the  term 
"mutuid  mistake"  is  not  indispensable  where 
the  mutuality  is  fairly  inferable  from  the  alle- 
gations made. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §S  141-146;  Dec 
Dig.  I  36.*] 

3.  Refobkatior   of   Instruments    (j   36*)— 
Mutual  Mistake- Petition— SumoiENcy. 

A  petition  for  the  reformation  of  a  deed  of 
trust  by  correcting  the  misdescription  of  land, 
which  alleges  that  the  grantor,  owning  two 
tracts,  agreed  to  convey  them  to  secure  a  debt, 
and  that  pursuant  to  the  agreement  the  deed 
was  executed,  but  the  land  was  misdescribed, 
and  not  conveyed  as  agreed,  and  that  the 
draftsman  of  the  deed  erroneously  inserted  the 
wrong  description,  pleads,  when  liberally  con- 
strued, as  required  by  Rev.  St  1909,  §  1831, 
a  mutual  mistake,  notwithstanding  the  absence 
of  an  allegation  that  the  draftsman  was  the 
agent  of  both  parties. 

[Ed.  Note. — For  other  cases,  see  Reforma- 
tion of  Instruments,  Cent  Dig.  U  141-146; 
Dec.  Dig.  §  36. •] 

4.  Pleadino  (f  418*)— Questions  Reviewa- 
.BLE— Waives  of  Questions. 

Under  Rev.  St  1909,  iS  1800,  1804,  au- 
thorising a  demurrer  for  enumerated  causes, 
and  dedaring  that  the  objections  are  waived 
if  not  taken  by  demurrer  or  answer,  a  defend- 
ant who  pleads  over  after  the  overruling  of  a 


demurrer  to  the  petition  on  the  ground  of  mol- 
tifariousneBS  and  misjoinder  of  parties  thereby 
waives   the  objection. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent   Dig.  gg   1399,  1403-1406;    Dec.  Dig.  { 

5.  Refobmation  of  Instbumbnts  (|  10*)  — 
Mutual  Mistabx— Evidence. 

Where  the  parties  to  a  deed  of  trust  ad- 
mitted that  by  inadvertence  there  was  a  mis- 
description in  the  real  estate  intended  to  be 
conveyed  by  the  grantors  and  received  by  the 
beneficiary,  there  was  a  mutual  mistake  of  the 
parties  justifying  the  reformation  of  the  deed 
so  as  to  correcuy  describe  the  property. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  74-78;   Dec  Dig. 

6.  JUDOUENT  (t  251*)— CONFOBMITT  TO  PiXAD- 
INOS. 

Where  the  benefii^ry-in  a  deed  of  trust 
sued  to  reform  it  so  as  to  correctly  describe 
the  land  intended  to  be  conveyed  and  to  quiet 
title,  under  Rev.  St  1909,  g  2535,  and  made  the 
grantors,  and  a  subsequent  grantee  of  the 
grantors,  and  an  execution  purchaser  of  the 
grantors,  and  one  claiming  title  under  him 
through  a  warranty  deed  parties,  but  there 
were  no  cross-actions  filed  as  between  the  de- 
fendants or  any  averments  in  any  answer  which 
could  fiU  the  office  of  a  cross-action,  a  decree 
which  not  only  reformed  the  deed  of  trust,  and 
established  title  in  the  beneficiary  against  all 
claims  of  any  defendant  but  also  settled  the 
rights  of  the  subsequent  purchaser  as  against 
the  execution  purchaser  and  his  grantee,  and 
destroyed  the  covenants  in  deed  executed  by 
the  execution  purchaser,  was  erroneous  be- 
cause going  beyond  the  issues. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g  437;   Dec.  Dig.  g  251.*] 

7.  JUDGKENT  (g  251*)— PLEADINQB— CBOSS-AO- 
TI0N8. 

Cross-actions  as  between  eodefendants 
must  be  germane  to  plaintiCTs  bill  and  in  the 
nature  of  a  defense  to  give  the  court  jurisdic- 
tion to  found  a  decree  thereon. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g  437;   Dec  Dig.  g  251.*] 

8.  Execution  (g  275*)— Wbit— Validitt. 

A  sale  under  an  execution  not  issued  by 
the  clerk  of  the  circuit  court  of  the  county  ren- 
dering the  judgment,  as  required  by  Rev.  St 
1909,  g  2166,  but  issued  from  the  office  of  the 
clerk  of  the  circuit  court  of  another  county, 
conveys  no  title. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  gg  16,  148,  345,  791-796;  Dec  Dig. 
g  2T5.*] 

9.  Execution  (g  272*) —Sales  — TrruB  or 
Puhchaseb— Notice. 

A  purchaser  at  an  execution  sale,  with  no- 
tice of  a  pending  suit  by  a  beneficiary  in  a  deed 
of  trust,  executed  by  the  execution  debtor  to 
secure  a  debt  for  the  reformation  of  the  deed 
so  as  to  correctly  describe  the  land  intended 
to  be  conveyed,  takes  with  notice,  and  he  can- 
not affect  the  benefidary'a  right  to  reforma- 
tion. 

[Ed.  Note.— For  other  cases,  see  Execution- 
Cent  Dig.  gg  771,  781-788;   Dec  Dig.  g  272.*1 

10.  Appeal  and  Erbob  (f  301*)— Qukstiowb 
Reviewable  —  Costs  —  Motions  fob  New 
Trial  ob  in  Abbest. 

Where  no  complaint  of  the  assessment  of 
costs  is  made  in  the  motion  for  new  trial  or 
in  arrest  tiie  question  will  not  be  considered 
on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1743,1763-1755;  Dec.  Dip. 
8  .'iOl.*] 
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11.  JUDOKKRT  (I  866*)— RSVIVAI/— AOHORS. 

Under  ReT.  St.  1969,  U  2125-2132,  provid- 
ioK  for  the  revival  of  JQdgments,  a  jadgment 
can  be  revived  only  in  the  coart  rendering  it, 
notwithstanding  section  2535,  anthoricing  soita 
to  determine  uterest  in  real  estate  and  quiet 
title  thereto. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1608-1607;   Dec.  Dig.  f  866.*] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; A.  D.  Barnes,  Judge. 

Action  by  Kate  A.  Lowen,  prosecuted  after 
her  death  by  Michael  Wolz,  her  executor, 
against  Franklin  Venard  and  others.  From 
a  Judgment  for  plaintiff  and  for  certain  of 
the  defendants,  defendants  Tenard  and  oth- 
ers appeal.  Reversed  and  remanded,  with 
directions. 

Hewitt  &  Hewitt,  of  Maysvllle,  and  B.  O. 
Robinson,  of  Union  Star,  for  appellants. 
Wm.  M.  Fitch,  of  Jefferson  City,  for  respond- 
ent Wolz.  O.  M.  ShnnkUn,  of  St  Joseph,  for 
respondent  Neff. 

LAMM,  J.  In  March,  1908,  Kate  A.  Low- 
en  sued  an  aggregation  of  defendants  in  the 
De  Kalb  drcnlt  court  From  a  decree  in  her 
favor,  and  in  favor  of  one  of  their  codefend- 
ants,  two  of  the  defendants  appeal  (Robison 
and  Atkinson).  Pending  that  appeal,  plain- 
tiff died,  and  the  cause  stands  revived  here  in 
the  name  of  Michael  Wolz,  her  executor. 
For  convenience  we  will  continue  to  speak  of 
her  as  plaintifF. 

As  a  part  of  the  relief  granted  to  one  of 
the  defendants  not  api)eallng  was  against  the 
appealing  defendants,  and  as  questions  of 
practice  and  pleading  are  submitted,  and  the 
decree  in  one  or  another  angle  Is  assailed, 
it  will  be  useful  to  state  the  situation  on 
such  phases  with  some  particularity. 

The  petition  is  in  two  counts.  By  the  first 
plaintiff  sought  to  reform  a  deed  of  trust  by 
correcting  the  misdescription  of  land,  to  de- 
clare it  a  first  Hen,  and  to  foreclose.  To 
that  end  she  averred  In  said  first  count,  in 
effect,  that  she  loaned  $300  to  Ransom  and 
Sarah  Neff,  husband  and  wife,  in  July,  1899, 
evidenced  by  a  note  due  in  three  years ;  that 
said  Neffs,  as  husband  and  wife,  owned  two 
tracts  of  land  In  De  Kalb  county  (we  omit 
description  because  diffuse  and  technical,  and 
call  them  tracts  1  and  2) ;  that  tract  1  com- 
prised 24.75  acres,  and  tract  2,  8  acres ;  that 
by  agreement  between  plaintiff  and  said 
Neffs  said  note  was  to  be  secured  by  a  deed 
of  trust  in  the  nature  of  a  mortgage,  which 
was  to  be  a  first  Hen  on  both  said  tracts; 
that  pursuant  to  such  agreement  a  deed  of 
trust  was  executed  whereby  said  agreement 
to  convey  said  described  land  was '  attempt- 
ed, but  that  the  land  was  mlsdescrlbed  and 
not  conveyed  as  agreed.  The  petition  also 
says  that  the  draftsman  of  the  deed  errone- 
ously inserted  the  wrong  description;  that 
the  note  is  due  and  unpaid;  and  that  the 
said  deed  of  trust  was  at  once  spread  of  rec- 
ord.   In  the  second  count  all  the  allegations 


of  the  flrat  are  reasserted,  and  a  cause  of 
action  is  stated  under  old  section  650  to  try, 
determine,  adjudge,  and  quiet  title.  In  that 
count  it  is  alleged  that,  subject  to  the  deed 
of  trust  mentioned  in  the  first.  Ransom  and 
Sarah  Neff  owned  the  fee ;  that  the  several 
defendants  make  some  claim  of  right,  title. 
Interest,  and  estate  in  said  real  estate  ad- 
verse to  the  title  and  estate  of  plaintiff,  the 
exact  nature  of  which  is  unknown  to  her. 
The  prayer  of  this  count  is  that  the  title  of 
defendants  and  plaintiffs  be  tried  and  deter- 
mined, and  that  the  court  adjudge,  settle, 
and  define  whatever  interest  the  several  par- 
ties plaintiff  and  defendants  may  have,  et& 

There  was  a  group  of  defendants  who  made 
default,  suffered  Judgment,  and  stand  mute 
here;  another  group  demurred,  their  de- 
murrers were  overruled,  and  they  refused 
to  plead  over.  None  of  that  group  appeal, 
hence  they  fall  out  of  the  case.  Two  de- 
fendants. Ransom  and  Sarah  Neff,  answer 
by  solemnly  admitting  the  allegations  In 
the  first  count  of  the  petition.  As  to  the 
second  count  they  disaffirm  any  title  in 
themselves,  but  aver  that  their  codefend- 
ant,  ETlmer  Neff,  acquired  their  title  in  May, 
19(^,  by  deed  from  them.  Sarah  and  Ran- 
som abide  the  decree.  Elmer  Neff  was  made 
defendant  He  answered,  admitting  the  al- 
legations of  the  first  count  As  to  the  sec- 
ond count  his  answer  avers  that,  subject  to 
the  lien  of  plaintitTs  deed  of  trust,  he  ac- 
quired the  title  of  Ransom  and  Sarah  by 
deed  in  May,  1905,  and,  subject  to  the  claim 
of  plaintiff,  claims  all  the  right,  title,  and 
interest  in  said  land,  and  prays  to  be  de- 
creed owner.    Elmer  abides  the  decree. 

There  were,  as  said  at  the  outset,  two  oth- 
er defendants,  Robison  and  Atkinson.  Robi- 
son answered,  denying  every  allegation  ex- 
cept that  whereby  it  Is  alleged  that  he  (Robi- 
son) claimed  some  right,  title,  and  Interest 
in  the  land.  He  admits  that,  and  then  avers 
he  "claims  all  the  right,  title,  and  interests 
in  said  lands,"  wherefore  be  prayed  to  be 
discharged.  To  his  answer,  plaintiff  replied 
by  a  denial  and  the  averment  that  any  inter- 
est owned  by  him  was  subject  to  the  lien  of 
plaintiff's  deed  of  trust  Atkinson  answered, 
denying  all  the  allegations  in  the  first  count 
By  way  of  further  defense  thereto,  he  al- 
leges that  the  deed  of  trust  as  well  as  the 
note  referred  to  in  the  petition  were  made 
at  a  time  Ransom  Neff  was  Involved  in  debt 
and  owing  a  large  sum  to  divers  persons, 
among  them  defendant  Atkinson;  that  the 
note  and  deed  of  trust  were  executed  with 
Intent  to  hinder,  delay,  and  defraud  such 
creditors  including  Atkinson;  that  the  same 
was  voluntary  and  without  consideration; 
that  presently  Atkinson  reduced  his  claims 
to  Judgments  that  are  now  unsatisfied  and 
valid  subsisting  demands.  The  answer  then 
proceeds  as  follows:  "That  thereafter,  to 
wit, day  of ,  190 — ,  under  and 
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by  virtue  of  an  execution  issued  under  one 
of  said  Judgments,  the  lands  now  sought  to 
be  Incorporated  Instead  and  lieu  of  the  lands 
said  to  be  mlsdescribed  therein  were  duly 
levied  upon  and  sold  by  the  sheriff  of  De 
Ealb  county,  Missouri,  at  which  said  sale 
this  defendant  was  the  purchaser  thereof; 

that  thereafter,  to  wit,  on  the day  of 

-,  190 — ,  this  defendant  In  good  faith, 


relying  upon  his  title,  and  without  knowledge 
or  Information  whatever  concerning  the  al- 
leged mistake  In  said  trust  deed,  did,  by  a 
general  warranty  deed,  sell  and  convey  said 
land  to  his  codefendant,  Joseph  Roblson,  by 
which  said  warranty  deed  last  aforesaid  this 
defendant  covenanted  that  he  was  seized  of 
an  indefeasible  estate  In  said  land,  and  cov- 
enanted that  he  would  warrant  and  defend 
the  title  to  the  same  against  all  persons 
whomsoever;  that  the  attempt  to  reform 
said  trust  deed  is  in  furtherance  of  the  at- 
tempt to  hinder,  delay,  and  defraud  this  de- 
fendant And  for  further  answer  and  de- 
fense this  defendant  says  that  the  plaintiff 
has  been  careless  and  negligent,  and  has  de- 
layed an  unreasonable  length  of  time  since 
the  execution  of  said  trust  deed,  and  the  note 
secured  thereby,  to  have  the  same  reformed, 
and  ought  to  be  and  is  In  equity  and  good 
conscience  estopped  as  agalBBt  this  defend- 
ant from  having  said  reformation  made  as 
prayed.  Defendant,  for  answer  to  the  sec- 
ond count  of  plaintiff's  petition,  denies  each 
and  every  allegation  and  statement  therein 
contained.  And  the  defendant,  further  an- 
swering, states  and  says  that  the  judgments 
held  by  blm  against  the  said  Ransom  S. 
Neff  are  unpaid,  and  said  defendant  prays 
the  court  to  revive  the  lien  of  said  Judgment 
now  held  by  him  against  the  said  Ransom  S. 
Neff,  and  that  the  same  may  be  so  revived 
as  to  constitute  a  lien  against  the  property 
of  the  said  Ransom  S.  Neff  from  this  date. 
Wherefore,  the  defendant  prays  the  court  for 
a  revivor  of  his  Judgment  due  blm  from  Ran- 
som S.  Neff ;  defendant  says  that,  by  reason 
of  the  premises  aforesaid,  plaintiff  should 
not  be  permitted  to  have  said  trust  deed  re- 
formed." 

To  that  answer,  plaintiff  replied,  denying 
all  its  allegations,  and  then  averring  that  de- 
fendant did  not  acquire  title  by  said  Judg- 
ment and  pretended  sale;  that  the  sale  Is 
void;  that  the  Judgments  referred  to  were 
not  liens  upon  the  land ;  that  plaintiff's  deed 
of  trust  Is  superior  and  prior  to  any  such 
Judgment  liens,  and  should  be  declared  a 
first  Uen.  The  replication  then  goes  on  to 
bring  into   the  paper  controversy   for   the 

first  time  a  sale  made  on  the  " day  of 

May,  1909."  (As  there  were  several  sales 
made  on  the  Atkinson  Judgments,  the  slgnlfl- 
Cance  of  the  allegation  In  the  replication  re- 
garding the  sale  in  May,  1909,  will  be  seen 
when  we  come  to  the  decree  which  set  aside 
that  sale  with  the  others.)  In  relation  to 
the  sale  of  May,  1909,  the  replication  states 
as  follows:   "This  plaintiff,  further  answer- 


ing (sic),  says  that  on  the 


day  of 


May,  1909,  when  said  lands  were  pretended 
to  be  sold  under  execution  on  said  defend- 
ant Atkinson's  said  pretended  Judgment,  de- 
fendant Atkinson  at  the  time,  through  bis 
agents  and  attorneys,  had  notice  of  the 
claims  of  plaintiff  In  and  to  the  said  lands, 
and  at  the  time  of  said  sale  and  a  long  time 
prior  thereto  defendant  Atkinson  was  and 
had  been  a  defendant  in  this  case,  and  knew 
all  about  the  claims  of  plaintiff  In  the  prem- 
ises. And  well  knowing  that  plaintiff  had 
and  of  a  right  ought  to  have  a  first  lien  upon 
said  lands,  and  Intending  to  divert  the  plain- 
tiff out  of  her  Just  lien  and  claims  to  said 
lands,  the  said  Atkinson  pretended  to  have 
said  lands  sold,  and  pretended  to  become 
the  purchaser  thereof,  well  knowing  the 
claims  of  this  plaintiff."  It  is  next  averred 
that,  if  Atkinson  has  any  right,  title,  or  in- 
terest in  the  real  estate,  it  is  subject  to  the 
lien  of  plaintiff's  deed  of  trust;  wherefore, 
plaintiff  renews  ber  prayer  for  Judgment 

At  a  certain  time  defendant  Atkinson  with- 
drew his  answer  and  demurred,  for  that  (1) 
there  was  an  Improper  Joinder  of  parties,  (2) 
the  i)etition  was  multifarious,  and  (3)  the 
first  count  thereof  did  not  state  facts  snfll- 
dent  to  constitute  a  cause  of  action.  This 
demurrer  was  overruled,  and  his  answer  re- 
flled. 

At  the  trial  there  was  evidence  for  plain- 
tiff tending  to  prove  that  Ransom  and  Sarah 
Neff,  being  Indebted  to  plaintiff,  increased 
their  loan  under  an  agreement  with  her  to  at 
once  secure  the  whole  debt  on  tract  1  by  a 
deed  of  trust;  that  to  carry  out  that  agree- 
ment they  executed  the  deed  of  trust  on  the 
date  alleged,  thinking  it  conveyed  tract  1, 
and  plaintiff  at  once  received  It  thinldng  it 
conveyed  tract  1,  such  deed  being  spread  of 
record;  that  afterwards  it  was  discovered 
that  the  land  description  was  wrong;  that 
at  the  same  time  they  executed  their  note  to 
plaintiff  for  $300,  due  In  three  years,  with  8 
per  cent  compound  Interest  from  date,  to 
wit  July  15,  1899;  that  said  note  is  due  and 
wholly  unpaid,  principal  and  Interest;  that 
In  May,  1905,  Sarah  and  Ransom  Neff  con- 
veyed the  land  (both  tracts  1  and  2),  sub- 
ject to  Incumbrances,  to  their  son  and  code- 
fendant Blmer  Neff,  by  warranty  deed,  con- 
sideration expressed  |300;  that  such  deed 
was  at  once  spread  of  record;  and  that  Han- 
som and  Sarah  held  title  as  husband  and 
wife  at  the  date  of  the  execution  of  the  note 
and  deed  of  trust  to  plaintiff. 

On  behalf  of  defendants  there  was  evi- 
dence tending  to  show:  That  at  the  time  last 
above  and  continuously  thereafter  Ransom 
Neff  was  Indebted  to  others  besides  plaintiff, 
among  them  defendant  Atldnson.  That  At- 
kinson's claims  were  merged  In  Judgment, 
and  remained  unpaid;  the  Neffs  presently 
leaving  the  state.  That  no  cash  considera- 
tion was  paid  by  Blmer  Neff  for  his  convey- 
ance in  1905  or  since:  That  he  gave  bis  note 
In  pay  for  $300 ;   bat  it  was  not  to  be  paid 
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at  all  unless  he  secured  title.  That  Atkinson 
_  recoTered  three  Judgments  against  Bansom 
'  Kefl  in  Buchanan  coxinty — one  before  a  Jus- 
tice In  March,  1900,  transcripted  to  the  Bu- 
chanan circuit  court  and  thence  to  the  cir- 
cuit court  of  De  Kalb,  and  duly  filed  in  the 
proper  offices;  another  before  a  Justice  of 
Buchanan  county,  also  dated  In  March,  1900, 
for  $267.15.  A  transcript  of  this  Judgment 
was  presently  filed  In  the  offices  of  the  clerks 
of  the  circuit  courts  of  Buchanan  and  De 
Kalb  counties,  respectively.  (Note:  As  we 
gather  this  latter  is  the  Judgment  on  which 
execution  Issued  and  sale  was  made,  refer- 
red to  In  Atkinson's  answer  as  made  on  the 

" day  of  ,  190—.")     In   July, 

1902,  Atkinson  and  another  recovered  Judg- 
ment against  Ransom  Neff  for  $928.41  and 
costs  in  the  Buchanan  circuit  court,  of  which 
Judgment  Atkinson  presently  became  sole 
owner  by  assignment  That  in  May,  1900, 
execution  issued  on  the  Justice  Judgment  last 
above  from  the  office  of  the  clerk  of  the  dr- 
«ult  court  of  De  ECalb;  levy  was  made  on 
tracts  1  and  2,  but  the  levy  on  tract  1  was 
by  the  same  misdescription  in  plaintiff's  deed 
of  trust  That  at  a  sale  under  that  levy  At- 
kinson purchased  in  June,  1900,  and  received 
a  sherifTs  deed.  That  in  October,  1900,  de- 
fendant purchased  at  another  execution  sale 
under  the  same  Justice  Judgment,  and  receiv- 
ed another  sheriff's  deed.  (Note:  The  execu- 
tion supporting  this  last  sale  and  sherilTs 
deed  was  also  Issued  from  the  office  of  the 
clerk  of  the  circuit  court  of  De  Kalb,  and  the 
'deed  and  levy  correctly  described  both  tracts 
1  and  2.)  That  In  October,  1900,  Atkinson 
sold  and  conveyed  to  (and  in  March,  1902, 
took  a  reconveyance  from)  one  Jackson  to 
both  tracts.  That  in  February,  1903,  Atkin- 
son sold  and  conveyed  both  tracts  to  his  co- 
defendant  Robison  by  warranty  deed,  duly 
spread  of  record,  consideration  $900.  That 
after  this  suit  was  brought,  to  wit  in  May, 
1909,  Atkinson  bought  both  tracts  1  and  2  at 
another  execution  sale,  and  received  a  sher- 
ifTs deed;  three  executions  directed  to  the 
sheriff  of  De  Kalb  issuing  from  the  office  of 
the  clerk  of  the  circuit  court  of  Buchanan 
severally  on  the  three  Judgments  hereinbe- 
fore mentioned,  and  the  levies  being  made 
upon  both  tracts  as  the  property  of  Bansom 
Neff.  (Note:  This  is  the  execution  sale  men- 
tioned in  idaintiff's  replication  to  Atkinson's 
answer.)  It  appears,  furthermore,  that  Bob- 
Ison  took  possession. 

There  was  no  evidence  tending  to  show  any 
fraud  or  collusion  between  plaintiff  and  the 
Neffs;  she  seems  to  have  acted  throughout 
In  good  faith. 

At  the  close  of  the  evidence  a  demurrer 
thereto  was  offered,  overruled,  and  an  ex- 
ception saved. 

The  court,  having  taken  time  to  consider, 
presently  decreed,  inter  alia  (so  far  as  perti- 
nent to  any  question  here  affecting  the  ap- 
pealing defendants),  as  foUows:  That  be- 
cause of  a  "mutual  mistake"  plaintiff's  deed 


of  trust  be  reformed  so  aa  to  Include  tract  1 
by  its  correct  description  (setting  it  forth); 
that  it  is  a  first  lien;  that  bs  reformed,  it 
be  foreclosed;  that  Elmer  Neff  took  title  In 
fee  to  both  tracts  unaer  his  conveyance  from 
his  parents  in  1905,  subject  to  the  lien  of  the 
deed  of  trust  on  tract  1,  and  "free  from  all 
claims  of  the  other  defendants  herein";  that 
the  two  SherifTs  deeds  to  Atkinson  bearing 
date  in  1900  be  annulled  and  for  naught 
held,  and  that  he  take  no  interest  or  estate 
thereunder;  that  the  sherifTs  deed  bearing 
date  in  May,  1909,  be  similarly  annulled,  and 
that  Atkinson  taKe  nothing  thereunder;  that 
the  warranty  deed  from  Atkinson  to  Bobison, 
describing  it  "be  [quoting]  set  aside,  annul- 
led, canceled,  and  for  naught  held,  and  that 
said  Joseph  Bobison  take  nothing  under  or 
by  said  warranty  deed."  The  costs  were  ad- 
Judged  against  defendants  Atkinson  and  Bob- 
ison. 

The  points  raised  by  appellants'  coonsel 
are,  to  wit:  (1)  The  first  count  of  the  peti- 
tion did  not  state  a  cause  of  action.  (2)  The 
demurrer  to  the  evidence  laid.  (3)  Conced- 
ing, for  argument's  sake,  that  reformation  of 
the  deed  of  trust  was  well  enough,  yet  the 
decree  in  favor  of  Blmer  Neff  cannot  stand 
(and  herein  of  the  last  sherifTs  sale  and  the 
deed  from  Atkinson  to  Robison).  (4)  It  was 
error  to  adjudge  all  the  costs  against  appel- 
lants. (5)  And  in  not  reviving  the  lien  of  At- 
kinson's judgments. 

I.  Of  the  tufflciencv  of  the  fir$t  count  of 
the  petition:  There  is  no  direct  allegation  in 
such  count  that  the  mistake  in  land  descrip- 
tion was  a  "mutual"  mistake.  Moreover,  the 
pleader  laid  some  stress  on  the  "error"  of 
the  draftsman  of  the  deed,  and  did  not  aver 
the  draftsman  was  the  agent  of  grantors  and 
grantee  in  writing  the  deed  wherefrom  mu- 
tuality in  Budi  error  springs.  Hence  appel- 
lants' counsel  say  the  first  count  of  the  pe- 
tition is  bad  and  the  demurrer  good. 

[1]  (a)  That  a  mistake,  cognizable  In  eq- 
uity as  subject  to  correction  by  a  decree, 
must  be  a  mutual  mistake,  is  a  doctrine  rest- 
ing on  the  soundest  premises.  Thus,  at  root 
a  contract  involves  the  primary  and  essen- 
tial concept  of  a  meeting  of  the  minds  of 
the  contracting  parties — the  aggregatio  men- 
tlum  of  the  books  on  contracts.  Without 
such  meeting  the  instrument  is  imilateral, 
and  there  is  no  bilateral  contract  Now,  in 
reforming  contracts  equity  does  not  make  new 
ones.  It  lets  the  parties  make  their  own. 
Its  function  is  to  find  out  if  the  contract- 
ing parties'  minds  met  on  a  given  substan- 
tial proposition  (that  is,  it  searches  out  the 
mutuality),  and  if,  by  mistake  of  both,  the 
contract  asserts  to  the  contrary,  or  Is  silent, 
it  reconstructs  Its  terms  so  as  to  speak  the 
truth.  When  it  has  done  that  the  resulting 
product  la  the  real  contract  the  parties  them- 
selves made,  and  not  one  the  chancellor  ac- 
commodatingly made  for  them.  The  philos- 
ophy of  the  matter  is  nowhere  better  express- 
ed than  by  Gamble,  J.,  in  an  early  case  (Lel- 
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tenadorfer  r.  Delphy,  15  Mo.  loc.  dt  167,  65 
Am.  Dec.  137)  thus:  "It  Is  not  necessary,  In 
order  to  establish  a  mistake  In  an  Instru- 
ment, that  it  shall  be  shown  that  particular 
words  were  agreed  upon  by  the  parties  as 
words  to  be  inserted  in  the  instrument  It  is 
sufficient  that  the  parties  bad  agreed  to  ac- 
complish a  particular  object  by  the  instru-' 
ment  to  be  executed,  and  that  the  instrument 
as  executed  is  insufficient  to  effectuate  their 
Intention.  The  power  of  a  court  of  equity 
to  reform  an  instrument,  which  by  reason  of 
a  mistake  falls  to  execute  the  Intention  of 
the  parties,  is  unquestionable.  It  Is  not  ma- 
terial whether  the  instrument  is  an  executo- 
ry or  an  executed  agreement;  nor  is  it  ma- 
terial whether  the  proceeding  Is  directly  by 
bill  to  correct  the  mistake  or  the  mistake  is 
set  up  in  the  answer  oy  way  of  defense." 

[2]  (b)  Applying  the  principles  Just  an- 
nounced, it  could  not  well  be  held  that  a 
pleader  must  in  set  terms  and  ipslssimls 
verbis  plead  a  mutual  mistake.  If  he  set 
forth  substantive  facts  by  way  of  averments 
which  necessarily  mean  mutuality  of  mis- 
take, that  will  be  sufficient  The  merenam« 
"mutual  mistake"  (while  commonly  used  in 
bills  for  reformation  of  mistake)  is  not  in- 
dispensable in  a  bill  if  mutuality  is  fairly 
Inferable  from  allegations  made.  Meek  v. 
Hurst,  223  Mo.  loc.  clt.  696,  122  S.  W.  1022, 
135  Am.  St  Rep.  531.  Agreeably  thereto  Is 
the  statute  making  It  our  duty  to  construe 
pleadings  liberally  with  a  view  to  substan- 
tial Justice  between  the  parties.  R.  S.  1909, 
{  1831.  The  ultimate  question  is.  What  is  a 
mutual  mistake?  Take  an  a=b=c  case  to 
illustrate.  A  pleader  alleges  that  A.  agreed 
to  sell  to  B.  and  B.  agreed  to  buy  from  A.  a 
tract  of  land  X;  that  In  pursuance  of  that 
pact  A.  attempted  to  convey  X  to  B.,  but  by 
mistake  inserted  Y.  in  the  deed,  thinking 
it  was  X,  and  B.  by  mistake,  thinking  Y. 
was  X,  accepted  the  deed,  and  paid  the  pur- 
chase money.  Is  not  that  a  mutual  mis- 
take? We  think  so,  and  are  of  opinion  the 
first  count  by  fair  implication  set  forth  an 
equivalent  situation. 

[3]  (c)  Appellants'  counsel  seize  hold  of 
the  allegation  that  the  draftsman  by  error 
misdescribed  the  land.  They  say  that,  ab- 
sent an  allegation  that  the  draftsman  was 
the  agent  of  both  parties,  it  results  that  on 
the  very  face  of  the  petition  his  error  was 
not  the  mutual  error  of  both.  That  proposi- 
tion may  be  allowed  as  sound.  Meek  v. 
Ilurst,  supra;  Brocklng  v.  Straat,  17  Mo. 
App.  loc.  cit  303;  Williamson  v.  Brown,  195 
Mo.  loc.  cit  330,  93  S.  W.  791  et  seq. ;  Benn 
V.  Pritchett,  163  Mo.  loc.  cit  671,  63  S.  W. 
1103  et  seq.  But  that  concession  does  not 
reach  the  whole  case.  Here  the  pleaded  er- 
ror of  the  draftsman  may  be  viewed  as  mere- 
ly supplementary  to  the  mutual  mistake, 
impliedly  alleged,  of  grantors  and  grantee. 
Redundancy  may  clog  or  obscure,  but  with- 
out more  does  not  vitiate  a  pleading,  and 


we  think  the  allegation  of  the  draftsman's 
error  was  in  the  nature  of  redundancy.  We 
are  glad  to  be  able  to  take  that  view  of  it, ' 
for  the  plain  Justice  of  the  case  runs  for 
plaintiff  in  a  strong  current  Appellant^s 
pleaded  case,  from  the  angle  of  fraud  on  her 
part,  has  no  foot  to  stand  on. 

[4]  (d)  In  leaving  the  question  of  demur- 
rer we  make  some  further  remarks.  It  will 
be  observed  that,  besides  being  a  demurrer 
to  the  first  count  on  the  general  ground  that 
it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  the  whole  petition 
was  struck  at  as  multifarious  and  because 
of  a  misjoinder  of  parties.  As  to  the  last 
two  features  they  seem  to  be  abandoned,  if 
we  read  briefs  aright  But  whether  we  do  or 
not  is  of  no  consequence,  for,  when  appellants 
demurred  on  those  grounds,  and  refused  to 
stand  on  their  demurrer,  but  pleaded  over, 
taking  issue  on  the  facts,  they  waived  those 
grounds  effectually.  For  an  appellate  court 
to  tread  back  In  a  case  In  search  of  reversi- 
ble errors,  and  spy  out  some  abandoned 
ground,  would  be  but  to  deal  In  mere  mint, 
and  anise,  and  cumin,  and  neglect  the  weight- 
ier matters  of  the  law.  We  have  constantly 
construed  section  1800,  R.  S.  1909,  In  connec- 
tion with  its  cognate  section  1804  as  forbid- 
ding us  to  do  that 

The  demurrer  to  the  petition  was  well 
ruled. 

[5]  II.  Of  the  demurrer  to  the  evidence: 
Under  this  head  counsel  argue  that  the  tes- 
timony did  not  show  a  mutual  mistake ;  but 
we  cannot  follow  that  lead,  because,  as  we 
read  the  record,  it  shows  such  mistake  vritb 
emphasis.  The  court  found  the  mistake  was 
mutual.  The  grantors  in  the  trust  deed  ad- 
mit they  made  the  mistake.  The  beneficiary 
in  the  deed,  plaintiff,  testifies  she  was  to  re- 
ceive a  deed  to  tract  1.  All  hands  agree 
that  by  Inadvertence  there  was  a  misde- 
scription In  that  particular.  We  rule  the 
point  against  appellants. 

[6,  7]  III.  Can  the  decree  in  favor  of  Elmer 
Ifeff  stand  (and  herein  of  the  last  iherifT* 
deed  and  of  the  warranty  deed  from  Atkin- 
son to  Roltison)1  It  will  be  observed  the  de- 
cree set  aside  the  sheriff's  deed  made  sub- 
sequent to  the  bringing  of  this  suit,  and 
annulled  the  warranty  deed  made  by  Atkin- 
son to  Roblson  In  1903  subsequent  to  the 
first  two  sheriff's  sales.  It  also  decreed  that 
Elmer  Neff,  by  his  deed  of  May,  1905,  from 
his  parents,  acquired  the  whole  title  8ut>- 
Ject  to  plaintiff's  reformed  deed  of  trust  If 
the  decree  had  been  simply  directed  to  re- 
forming plaintiff's  deed  of  trust  and  clear- 
ing away  all  claims  by  any  defendant  stand- 
lug  in  the  way  of  her  title  under  that  deed 
of  trust,  no  fault  could  be  found  with  it; 
but  it  went  much  beyond  and  undertook  to 
settle  the  rights  of  Elmer  Neff  as  against 
his  codefendants,  Roblson  and  Atkinson, 
and  It  cleared  up  his  title  as  against  them, 
and  not  only  so  but;  as  pointed  out.  It  cut 
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up  the  warranty  deed  Atkinson  made  to  his 
codefendant  Roblson,  root  and  branch.  If 
the  court  under  the  pleadings  had  the  pow- 
er to  do  this  latter  thing  as  between  Roblson 
and  Atkinson,  then  Roblson  Is  bound  by  the 
decree,  and,  If  he  seeks  recourse  over  against 
Atkinson  on  bis  covenants  of  warranty,  be 
will  be  met  by  a  decree  dissolving  those  cov- 
enants and  canceling  his  deed  in  a  suit  to 
which  he  was  a  party.  We  have  come  to  the 
conclusion  that  the  decree  wait  too  far  In 
these  particulars  and  must  be  modified,  be- 
cause: 

(a)  In  the  first  place  there  was  nothing  In 
plalntlflTs  bill  demanding  a  clearing  up  of 
Elmer  NefTs  title  except  in  so  far  as  it  was 
necessary  to  or  an  Incident  of  the  reforma- 
tion of  the  deed  of  trust.  So  there  were  no 
cross-actions  or  cross-bills  filed  as  between 
the  codefendants  and  no  averments  in  any 
answer  which  by  the  most  liberal  Intendment 
could  fill  the  office  of  such  cross-action  as 
between  the  answering  defendants.  We 
heretofore  set  out  the  substance  of  all  the 
answers  for  the  purpose  of  demonstrating  so 
much  as  that  A  decree  must  respond  to  the 
Issues.  Here  there  were  no  Issues  made  on 
the  validity  of  Elmer  N^Ts  title  as  between 
him  and  his  codefendants.  To  decree  out- 
side of  the  Issues  is  error.  Spindle  v.  Hyde, 
247  Mo.  loc.  clt.  51,  152  S.  W.  19  et  seq.,  and 
cases  cited. 

(b)  In  the  next  place,  if  there  had  been 
cross-actions  or  cross-bills  as  between  code- 
fendants, they  must  be  germane  to  plain- 
tiff's bill  and  in  the  nature  of  a  defense  in 
order  to  give  Jurisdiction  to  found  a  decree 
thereon.  Fulton  v.  Fisher,  239  Mo.  loc.  dt. 
130,  143  S.  W.  438  et  seq. 

(c)  If  we  turn  to  old  section  650,  now  (as 
amended)  section  2535,  R.  S.  1909,  and  try 
to  work  out  a  theory  on  which  those  parts 
of  the  decree  directed  to  clearing  up  the 
title  of  Elmer  NefT,  as  between  him  and  his 
codefendants,  may  stand,  the  result  Is  the 
same.  Neither  of  those  sections  contemplat- 
ed that  the  chancellor  should  go  outside  the 
issues  In  his  decree.  Both  of  them  are  to 
be  administered  in  conformity  to  the  Ck)de  of 
Civil  Procedure,  that  is,  within  the  lines  of 
sdentlflc  pleading  and  practice.  R.  S.  1909, 
I  2536,  formerly  section  651.  Any  other  view 
would  make  of  that  remedial  act  a  fruitful 
womb  of  confusion  and  wrong. 

(d)  In  so  far  as  the  decree  out  and  out 
annulled  the  deed  from  Atkinson  to  Roblson, 
as  between  them,  it  went  too  far.  No  issue 
demanded  such  decree.  It  would  have  been 
enough  to  have  held  that  whatever  rights,  if 
any,  Roblson  had  under  that  deed  (as  be- 
tween him  and  Elmer  Neff,  and  as  between 
him  and  Atkinson)  were  subject  to  plaintUf's 
reformed  deed  of  trust. 

[t]  In  saying  so  much  as  that  we  are  not 
to  be  taken  as  holding  that  Atkinson's  first 
two  sheriff's  deeds,  on  which  Roblson  may  in 
part  rely  to  support  his  title  under  Attdn- 


son's  deed  to  him,  were  valid.  All  parties 
agree  (one  side  by  assertion,  the  other  by 
concession)  that  they  were  afflicted  with  a 
fatal  infirmity,  in  that  the  sales  supporting 
them  were  not  made  on  executions  Issued  by 
the  Clerk  of  the  circuit  court  of  Buchanan 
county  (R.  S.  1909,  {  2166),  but  on  executions 
issued  from  the  office  of  the  clerk  of  the  De 
Kalb  circuit  court  Obviously  the  sheriff 
held  no  legal  authority  to  make  those  sales, 
and  the  deeds  conveyed  nothing.  Ex  nlhllo 
nihil  fit 

[1}  (e)  The  holding  just  made  brings  us  to 
the  last  sheriff's  sale  and  deed,  made  on 
three  executions  Issued  by  the  right  authority, 
on  the  judgments  mentioned  against  Ransom 
Neff,  and  at  which  sale  Atkinson  bought  under 
the  hammer  and  received  a  deed.  This  sale 
and  deed  were  subsequent  to  the  institution 
of  this  suit  and  got  into  the  case  only 
through  plaintiff's  replication.  It  had  no 
place  there,  and  no  issue  was  tendered  there- 
on. Evidently  it  could  not  affect  plaintiff's 
right  to  reformation,  for  at  that  time  the 
judgments  were  not  liens  on  tract  1;  there 
was  no  fraud  in  her  deed  of  trust  making  it 
subject  to  a  creditor's  bill,  and,  when  Atkin- 
son bought  and  took  his  deed,  he  had  notice 
of  plaintiff's  claim.  So  that,  If  the  question 
was  only  between  plaintiff  and  Atkinson,  we 
would  not  meddle  with  the  decree  on  that 
score,  because  that  phase  of  the  decree  would 
not  affect  the  merits  an  lota  on  such  view  of 
it  But  the  scope  of  the  decree  being  so  wide 
and  deep-going  as  to  adjudicate  Elmer  NeflTs 
title  as  against  Atkinson  and  Roblson,  an- 
other question  springs.  We  are  not  prepared 
to  say  that  so  much  of  Elmer's  title  as  was 
derived  from  his  father  as  tenant  by  the  en- 
tirety Is  good  as  against  the  creditors  of  his 
father.  We  say  neither  aye  nor  nay  there- 
on. What  we  do  say  is  that  on  the  pleadings 
In  this  cause  such  fact  was  not  at  Issue,  and 
the  decree  In  that  particular  is  not  respon- 
sive to  the  pleadings. 

[1 0]  IV.  0/  costs :  It  la  argued  the  decree 
is  erroneous  in  assessing  the  costs  against 
appellants.  No  complaint  of  that  sort  was 
made  in  the  motion  for  a  new  trial  or  in  ar- 
rest We  put  that  assignment  of  error  to 
one  side. 

[11]  V.  Of  the  revivor  of  Atkinson's  judg- 
ments:  Finally  it  Is  assigned  for  error  that 
the  court  did  not  revive  AUdnsou's  judg- 
ments. The  point  is  without  any  merit  at  all 
for  more  reasons  than  one.  Judgments  are 
"revived"  In  the  court  rendering  them  and  on 
scire  facias  (R.  S.  1909,  fi  2125  to  2132  inclu- 
sive), and  not  in  other  courts  and  on  other 
process. 

Appellants  dte  us  to  R.  S.  1909,  i  2535, 
formerly  section  650.  That  section  on  quiet- 
ing titles  seems  Indeed  an  omnium  gatherum, 
a  catchall,  a  "shotgun"  Instrument  But  It 
cannot  be  held  to  serve  the  purposes  of  re- 
viving or  continuing  the  Hens  of  judgments 
when  such  liens  have  expired  (as  here)  or  are 
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about  to  expire  by  effluxion  of  time.  Notb- 
Ing  In  its  language  Indicates  the  lawmaker 
by  that  statute  Intended  to  provide  such  rem- 
edy. 

The  decree  1b  reyersed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  in 
accordance  with  the  views  herein  set  forth. 
All  concur. 

WOODSON,  P.  J.  I  concur  fully  in  the 
opinion  In  this  case,  except  as  to  what  Is  said 
in  regard  to  the  case  of  Fulton  v.  Fisher,  239 
Mo.  116,  143  S.  W.  438.  WhUe  that  case 
announces  a  correct  principle  of  law,  yet  it 
was  clearly  misapplied  In  that  case,  but  not 
in  this. 


STATE  V.  MILES. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  9,  1913.) 

1.  CanaiTAi,  Law  (|  1052*)— Qukstions  Re- 

TIKWABI.B— EXOBPnONS. 

Where  no  exception  was  taken  to  the  over- 
ruling of  a  motion  for  a  continuance,  the  point 
is  not  reviewable  on  appeal,  though  the  motion, 
with  a  recital  that  it  was  overruled,  was  set 
forth  in  the  bill  of  exceptions. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  C^ent  Dig.  {  2659;   Dec.  Dig.  {  1052.*] 

2.  CMminai,  Law  (S  676*)— Nttmbeb  of  Wit- 
1TB8SE8— Oenkbai.  Rkpijtation— Disobetion 

OF  COUBT. 

The  general  reputation  of  a  witness  is  a 
collateral  issue,  and  the  trial  court  has  a  wide 
discretion  in  limiting  the  number  of  witnesses 
who  may  testify  on  the  issue. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  t  1608 ;    Dec.  Dig.  f  676.*] 

S.  Cbiminai,  Law  (§  678*)— Number  of  Wit- 
nesses—Oenebal  REPTTTATION- DiBCBETION 
OF  COUBT. 

Where  accused  produced  six  witnesses,  who 
testified  that  the  general  reputation  of  a  state's 
witness  for  truth  and  veracity  was  bad,  and  the 
state,  in  rebuttal,  used  three  witnesses,  who 
testified  that  his  general  reputation  was  good, 
the  refusal  to  allow  accused  to  present  three 
additional  witnesses  to  testify  further  on  the 
question  was  not  an  abuse  of  discretion. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  i  1608;   Dec.  Dig.  {  676.*] 

4.  Homicide  (I  .<100*)  —  Bvidehoe  —  Sklp-Dk- 

FENSE — iNSTBUCTIONa 

Where  accused  and  decedent  quarreled  over 
money  matters,  and  decedent  raised  one  of  his 
hands,  motioning  toward  accused,  asking  him 
to  leave,  whereupon  accused  drew  his  revolver, 
and  decedent  then  said  that  accused  could  not 
scare  him,  and  accused  shot  decedent  three 
times,  causing  his  death  in  abodt  16  minutes, 
and  there  was  evidence  that  accused  had  threat- 
ened decedent,  and  the  court  charged  in  sub- 
mittins  self-defense  tbat  it  was  not  necessary 
that  the  danger  should  have  been  actual,  but 
that  accused  must  have  believed  and  have  had 
reasonable  cause  to  believe  that  decedent  was 
about  to  take  his  life  or  do  him  some  great  bod- 
ily harm,  and,  in  determining  whether  accused 
had  reasonable  cause  to  so  believe,  all  the  facts 
riiould  be  considered,  the  refusal  to  charge  that, 
when  a  person  has  reasonable  ground  to  appre- 
hend that  some  one  is  about  to  do  him  great 
bodily  harm,  he  may  act  on  appearances,  was 


not  erroneous,  as  the  charge  given  sufficiently 
declared  the  law  in  view  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  Si  614,  616-620,  622-^0;  Dec.  Dig. 
I  300.*] 

5.  HOMIOIDB  d  300*)  — BviDBirOB  — IRBTBUO- 
TI0N8. 

Where,  on  a  trial  for  murder,  tlie  evidence 
showed  that  accused  shot  decedent  three  times 
but  there  was  no  evidence  tbat  decedent  was  ad- 
vancing toward  accused  after  the  first  and  be- 
fore the  last  shot,  an  InstmctlMi  that  if  accused 
sbot  to  prevent  decedent  from  killing  him,  he 
had  a  right  to  shoot  and  to  keep  on  shooting 
until  the  danger  or  apparent  danger  had  passed, 
was  properly  refused  for  want  of  evidence  on 
which  to  base  it. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g§  614,  616-620,  622-630 ;  Dec.  Dig. 
i  300.*] 

6.  Cbimiwai,  Law  (|  829*)— Inbtbuctiohs— 
Refubai.  or  Inbtbuctions  Covebed  bt 
Chaboe  Given. 

It  is  not  error  to  refuse  a  requested  cbarge 
fully  and  fairly  covered  by  the  instructions 
given. 

[Ed  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011 ;   Dec  Dig.  i  829.*] 

7.  Homicide  (§  300*)  — Evidence  — I  nstbttc- 

TIONS. 

Where  the  evidence  showed  that  decedent 
had  been  drinking  heavily  for  some  time,  and 
had  threatened  accused,  and  bad  been  convicted 
of  disturbing  the  peace,  an  instruction  that  in 
law,  it  was  the  same  offense  to  kill  a  bad  man 
as  to  kill  a  good  one,  and,  though  a  jury  might 
believe  that  decedent  when  intoxicated  was  a 
bad  man,  that  fact  alone  did  not  justify  accus- 
ed, was  not  erroneous. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {§  614,  616-620,  622-630;  Dec  Dig. 
i  300.*] 

8.  Homicide    (g    264*)  —  Evidence  —  Sum- 

CIKNCT. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  second  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  g§  633-538;    Dec.  Dig.  §  254.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty ;  John  T.  Moore,  Judge. 

James  B.  Miles  was  convicted  of  murder 
In  the  second  degree,  and  be  appeals.  Af- 
firmed. 

Upon  an  information  charging  murder  In 
the  first  degree,  defendant  was  tried  In  the 
circuit  court  of  Christian  county.  Mo.,  re- 
sulting In  his  being  convicted  of  murder  In 
the  second  degree,  and  his  punishment  be- 
ing assessed  at  10  years  in  the  penitentiary. 
The  case  originated  in  Taney  county.  Mo., 
but  was  removed  by  change  of  venue  to  the 
circuit  court  of  Christian  county,  Mo.  De- 
fendant, by  proper  steps,  appeals  from  the 
judgment  of  said  circuit  court 

The  state's  evidence  tends  to  prove  the  fol- 
lowing facts:  Defendant  shot  and  killed  one 
EnoB  Rush,  at  about  6  o'clock  p.  m.,  Janu- 
ary 4,  1912,  at  Branson,  Taney  county.  Mo.. 
where  both  the  defendant  and  the  deceased 
lived.  The  shooting  occurred  In  the  grocery 
store  and  meat  market  of  M.  L.  Heflin.  Up 
until  about  a  week  prior  to  the  shootlne. 
Rush,  the  deceased,  had  been  working  for 
said  Heflin  in  the  meat  market,  but  had  been 
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drinking  for  about  a  week,  and  had  quit  the 
employment  About  an  hour  before  the 
Bhootlng,  deceased  went  Into  Heflln's  store 
and  again  applied  fo(  bis  old  position,  and, 
upon  promising  to  cease  his  drinking,  was 
again  employed,  his  work  to  begin  on  the 
following  morning.  About  5  p.  m.,  defendant 
came  to  the  door  of  Heflln's  grocery  store 
and  called  to  Rush,  saying:  "I  want  to 
speak  to  you."  Thereupon  deceased  went 
out  of  the  store;  and  In  about  10  or  16 
minutes  deceased  and  defendant  came  back 
Into  the  store.  Deceased  went  behind  the 
counter  on  the  south  side  of  the  store  and 
up  to  a  drawer,  behind  the  counter,  where 
envelopes,  stationery,  and  waybills  were  kept 
He  pulled  out  the  drawer  and  closed  It  again, 
.  and  walked  back,  In  the  direction  that  he 
had  entered,  to  an  opening  between  the  ends 
of  the  two  counters.  Deceased  had  his  bands 
in  his  pockets  and  leaned  back  against  the 
shelTlng  on  the  side  of  the  store.  Defendant 
then  spoke  to  deceased  about  some  money, 
which  he  claimed  the  deceased  owed  him, 
and  deceased  replied  that  he  would  never 
pay  it  At  this  point  Mr.  Beflln  asked  de- 
fendant to  leave  and  not  cause  any  trouble, 
and  deceased  raised  one  of  his  hands,  mo- 
tioning toward  defendant,  saying:  "Go  on 
"oflf,  we  don't  want  no  trouble  In  here.  I  will 
never  pay  it"  Thereupon  defendant  drew 
his  revolver,  and  deceased  said:  "Tou  can't 
blnff  me,"  or  "Ton  can't  scare  me."  "I  am 
not  afraid  of  you  or  afraid  of  your  gun. 
Tou  can't  bluff  me."  Defendant  said:  "I 
can't  Ha,"  and  thereupon  shot  the  deceased 
three  times;  one  shot  entering  the  body  a 
short  distance  above  the  heart ;  another  shot 
a  short  distance  below  the  heart;  and  then 
the  defendant  taking  one  step  toward  the 
door,  shot  the  third  time,  this  last  shot  strik- 
ing the  deceased  In  the  arm.  Deceased  died 
in  about  16  minutes,  as  a  result  of  the  ballet 
wounds.  Defendant  was  about  five  feet 
from  the  deceased  at  the  time  of  shooting. 
Mr.  Heflln  and  his  wife  and  a  Mr.  Carey 
were  eyewitnesses  to  the  shooting.  Mr.  Hef- 
Un  further  testified  that  he  was  about  two 
and  one-half  feet  from  deceased,  and  about 
six  feet  from  defendant  at  the  time  of  the 
shooting,  and  that  deceased  made  no  attempt 
to  use  any  weapon  at  the  time  he  was  shot 
and  that  deceased  was  unarmed  at  that 
time;  that  deceased  wore  An  overcoat  and 
had  one  hand  In  his  overcoat  pocket  and  was 
leaning  back  against  the  shelving  at  the  time 
he  was  shot;  that  a  person  In  front  of  the 
counter  could  not  see  the  drawer  which  de- 
ceased had  manipulated  Just  before  the  shoot- 
ing ;  that  there  was  no  gun  in  the  drawer  at 
the  time.  About  two  days  before  the  shoot- 
ing, Mr.  Heflln  had  taken  a  revolver,  which 
was  used  about  the  meat  market  for  the 
purpose  of  killing  cattle,  and  hidden  the 
same.  In  a  sack  of  nuts,  about  five  feet  from 
the  place  where  deceased' was  shot;  that,  a 
few  days  before,  the  deceased  had  taken  the 
revolver  from  the  place  where  It  was  former- 


ly kept,  and  was  in  the  act  of  going  across 
tt>e  street  to  get  some  cartridges  when  he 
was  arrested  for  disturbing  the  peace;  and, 
on  the  day  of  the  shooting,  deceased  plead 
guilty,  in  the  Justice  couit,  to  the  above 
charge,  and  paid  a  fine,  a  part  of  which  fine 
Mr.  Heflln  had  paid.  Heflln  testified  that  he 
hid  the  gun,  In  the  sa<&  of  nuts  so  that  de- 
ceased could  not  get  It  and  Heflln  be  called 
upon  to  help  pay  another  fine.  The  pistol 
was  found  In  the  sack  of  nuts  after  the 
shooting.  Mrs.  Heflln  testified  that  after 
deceased  opened  the  drawer  and  came  back 
to  the  opening  between  the  counters,  deceas- 
ed and  defendant  began  quarreling  about 
some  money  that  one  owed  the  other,  and 
that  the  deceased.  In  a  loud  tone,  said  to  the 
defendant:  "You  get  out  of  here,  sir."  That 
thereupon  defendant  drew  his  pistol,  and  de- 
ceased said,  "I  am  not  afraid  of  you;  I  am 
not  afraid  of  your  gun;"  and  thereupon  de- 
fendant shot  deceased,  and  she '  became 
frightened  and  ran  out  the  back  door  of  the 
store,  and  did  not  see  what  occurred  after 
the  first  shot.  J.  W.  Bennett  testified  tbat 
he  was  In  Hefiln's  store  about  40  minutes  be- 
fore the  shooting,  and  heard  a  conversation 
between  the  defendant  and  Andy  Eversole, 
In  which  Eversole  told  defendant  that  de- 
ceased was  going  to  have  defendant  "pulled 
for  bootlegging  whisky,"  and  that  defend- 
ant started  out  the  door  and  said:    "I  will 

whip  that  s of  a  b for  that"    John 

Humphries,  a  groceryman,  testified  that  about 
a  week  before  the  kUling,  defendant  told  him 

he  would  "whip  the  s of  a  b when 

his  hand  got  well,"  because  Rush  had  had 
him  indicted  for  selling  whisky.  George  Ber- 
ry testified  that  about  30  minutes  before  the 
shooting,  defendant  with  a  pistol  In  his 
hand,  was  in  a  nearby  barber  shop,  and  said 
that  if  Bush  fooled  with  him,  be  would  whip 
him  when  his  hand  got  well,  if  not  before. 
O.  T.  Thurman  testified  that,  a  short  time 
before  the  killing,  defendant  came  into  the 
barber  shop,  took  a  pistol  out  of  a  drawer 
and  put  it  in  his  belt,  and  left  the  barber 
shop ;  that  later  he  saw  defendant  call  de-  - 
ceased  out  of  Heflln's  store  and  saw  deceas- 
ed and  defendant  go  out  of  the  store  and  in 
a  few  minutes  return  to  the  store,  and,  a 
short  time  thereafter,  he  he£rd  a  shot  and 
turned  and  walked  up  dose  to  the  store,  and 
saw  defendant  flre  the  last  two  shots.  Wil- 
liam Stark  testified  that  defendant  said,  on 
the  afternoon  of  the  shooting,  "I  will  whip 
him  (Rush)  before  the  sun  goes  down."  Hen- 
ry Lewallen  testifled  that,  about  an  hour  be- 
fore the  shooting,  defendant  in  referring  to 
the  deceased,  said  he  was  "going  to  shoot 

that  s of  a  b so  high,   before  the 

sun  goes  down,  that  he  will  never  come  down, 
and  you  see  if  I  don't"  E.  S.  Pelton  testi- 
fied that  defendant  as  he  came  out  of  Hef- 
lln's store  Just  after  the  shooting,  said:  "He 
can't  run  no  bluff  on  me." 

Defendant  testified,  in  his  own  behalf,  as 
follows:   "On  the  4th  day  of  January,  1912, 
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about  6  o'clock  In  the  evening,  or  half  past 
6,  I  started  to  go  home  for  supper,  and  I 
was  going  by  Major  Heflln'a  after  some  but- 
ter, and  going  by  Mr.  Patterson's  to  pay 
some  of  what  I  owed,  and,  when  I  got  down 
to  Mr.  Troutman's  store,  Mr.  Rush  was  stand- 
ing talking  to  somebody  on  the  porch,  and 
I  says,  'Mr.  Rush,  I  want  to  see  you  when 
you  get  through;'  and  stopped  between  the 
two  buildings,  and  he  says,  'All  right;'  and 
they  talked  a  second  or  two,  and  Mr.  Rush 
came  where  I  was,  and  this  fellow  walked 
down  the  street,  and  I  says,  'How  did  you 
come  out  with  the  trial?'  and  he  says,  'I 
plead  guilty,  and  it  cost  me  $27 ;'  and  I  says, 
'Mr.  Rush,  I  owe  Mr.  Patterson  a  little  bill, 
and  they  are  wanting  their  money,  and  1 
would  like  for  you  to  pay  me;'  and  he  says, 
'Yes,  come  Into  Major  Heflin's  and  I  will 
pay  you;'  and  we  went  down  and  went  in 
and  he.  went  behind  the  counter,  and  I 
thought  was  pulling  out  the  drawer  to  get  the 
money,  and  he  put  this  hand  upon  the  show- 
case, and  put  this  hand  (Indicating  to  right 
hand)  on  the  drawer  and  pulled  it  out,  and 
he  put  his  band  this  way  in  his  pocket  and 
turned  round  and  says,  'See  that  door,'  and 
I  says,  'Yes,  sir;'  and  he  says,  'Get  out;' 
and  I  says,  'What  do  you  mean?  You  said 
you  would  pay  me  that  $1.15  if  I  would  come 
In  here;  now,  why  don't  you?'  and  be  says, 
'I  pay  you  nothing,  you  get  out;'  and  he 
started  to  draw  his  gun,  and.  I  says,  'Don't 
do  that.  Rush,  don't  do  that;'  and  drew  my 
gun,  and  when  he  saw  my  gun  he  says,  'You 
can't  hlxxtt  me;  you  can't  scare  me;'  and  I 
says,  'I  know  I  can't,  but  don't  pull  your 
gun  on  me;'  and  then  he  stepped  a  step  or 
two  and  started  to  pull  his  gun,  and  I  flred 
twice  and  then  I  stepped  east  one  step  and 
flred  once  more  and  walked  out." 

Defendant  further  testified  that  he,  at  no 
time,  made  any  threats  to  kill  deceased;  that 
he  knew  the  deceased  had  made  an  attempt  to 
file  complaint  against  him  for  selling  whisky; 
that  he  flred  the  first  shots  while  holding  the 
revolver  down  at  his  side,  and  that  he  shot 
because  he  thought  the  deceased  was  going 
to  kill  him.  Defendant  testified  that  he  had 
heard  of  deceased's  threats  against  him,  but 
paid  no  attention  to  them,  and-  thought  de- 
ceased was  too  good  a  friend  to  make  an  at- 
tempt to  carry  out  the  threats. 

Other  testimony  in  behalf  of  the  defendant 
was.  In  substance,  as  follows:  Wash  Carey 
testified  that  he  was  in  Heflin's  store  at  the 
time  of  the  shooting,  and,  after  the  de- 
ceased had  gone  to  the  drawer  and  back  to 
the  opening  between  the  two  counters,  de- 
fendant demanded  an  amount  of  money  from 
the  deceased;  the  deceased  braced  himself 
up  in  front  of  the  defendant  and  told  de- 
fendant that  he  wasn't  afraid  of  him.  and 
that  be  didn't  have  him  bluffed;  that  be  did 
not  see  the  deceased  making  any  motion 
with  the  hand  that  he  had  in  his  pocket,  but 
saw  the  deceased  motioning  defendant  out  of 
the  store  with  the  other  hand,  and,  at  about 


this  time,  defendant  drew  his  gun,  and  de- 
fendant said,  "Don't  do  that,  don't  do  that. 
Rush"  (Mr.  Heflln  and  wife  testified  that 
they  did  not  hear  deceased  make  the  state- 
ment), and  immediately  afterwards  flred  the 
flrst  shot  at  the  deceased.  Witness  did  not 
see  the  other  shots,  on  account  of  being 
occupied  in  helping  Mrs.  Heflln  out  of  the 
store.  Ben  Carson  testifled  that,  about  a 
week  before  the  killing,  he  saw  Rush  in 
Heflin's  meat  market,  and  Rush  said  that  he 
did  not  think  defendant  was  a  law-abiding 
citizen,  and  he  did  not  want  that  kind  of  a 
man  to  undertake  to  arrest  him,  and  that,  U 
he  did  undertake  it,  "one  or  the  other  would 
get  his  lights  put  out";  and  that  deceased 
pulled  a  revolver  out  of  a  drawer  behind  the 
counter  and  said:  "That  is  my  old  stand-by," 
and  made  motions  with  his  bands  and  arms 
and  stated  that  MUes  "couldn't  face  him 
with  them  things,"  and  that  "he  was  a  little 
bit  handy  with  his  flsts."  Andy  Eversole 
testified  that,  on  the  day  of  the  killing,  he 
had  a  talk  with  the  deceased  on  Heflin's 
porch,  and,  in  discussing  the  fine  which  the 
deceased  had  just  paid,  witness  said  to 
deceased,  "This  will  be  a  little  hard  on  the 
whisky  men's  business;"  and  deceased  re- 
plied, "You  are  d right,  it  is  a  starter.". 

At  about  that  time,  defendant  passed,  and 

deceased  said:   "We  will  get  that  s of  a 

b before  night"    About  an  hour  before 

the  shooting,  witness  told  defendant,  what 
deceased  had  said.  Robert  Maddox  testifled 
that,  about  an  hour  before  the  shooting  oc- 
curred, he  heard  deceased  say,  concerning  the 

defendant:  "I  am  going  to  kill  that  s of 

a  b before  night;"  15  minutes  later  wit- 
ness told  defendant  what  Rush  bad  said. 
Elizabeth  Schneller  testified  that,  several 
days  before  the  killing,  she  was  in  Branson 
and  passed  Rush  and  his  wife  on  the  street 
and  heard  Rush  say:    "I  am  going  to  kill 

every  d man  in  Branson;    that  d 

s of  a  b of  Jim  Miles  the  flrst  one; 

if  I  had  got  the  cartridges,  I  would  have 
killed  him  this  evening."  Six  witnesses  tes- 
tified that  the  general  reputation  of  witness, 
Henry  Lewallen,  for  truth  and  veracity,  in 
the  community  in  which  he  lived,  was  bad. 
Three  witnesses  testified  that  the  reputation 
of  the  deceased  for  being  overbearing,  quar- 
relsome, and  dangerous  was  bad;  one  of  said 
witnesses  saying  that  deceased  was  all  right 
when  he  was  sober.  Cecil  Snapp,  the  son  of 
the  justice  of  the  peace  before  whom  de- 
ceased plead  guilty  for  peace  disturbance  on 
the  morning  of  the  day  of  the  killing,  testi- 
fied that  he  was  in  bis  father's  office  when 
deceased  was  settling  the  disturbance  case, 
and  that  deceased  was  drunk  that  day  and 
had  a  revolver  or  something  that  looked  like 
a  revolver  in  his  hip  pocket;  that  it  might 
have  been  a  whisky  bottle,  and  that  deceased 
threatened  to  kill  the  defendant,  and  that 
witness  communicated  that  fact  to  defendant, 
and  told  bim  to  be  on  his  guard. 
The  state  offered  the  following  testimony 
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In  rebuttal :  Mary  Breeden  testlfled  tbat  she 
saw  the  defendant  and  deceased  come  out  of 
Heflln's  store  about  10  or  15  minutes  before 
the  shooting  occurred.  Mrs.  Rush,  wife  of 
deceased,  testlfled  that  she  had  never  heard 
ber  husband  make  any  threats  against  the 
defendant,  and  that  they  were  friends,  as  far 
as  she  knew.  She  denied  that  she  and  de- 
ceased passed  Mrs.  Schneller  In  front  of  the 
postofflce,  and  denied  that  her  husband  made 
the  threat  mentioned  by  Mrs.  Schneller.  O. 
B.  WUson,  prosecuting  attorney,  testified 
that  he  was  in  the  Justice's  ofiSce,  when 
the  deceased  was  settling  up  the  disturb- 
ance case,  on  the  day  of  the  killing,  and 
that  Rush  made  no  threats  there  against  the 
defendant,  and  that  Rush  was  drinking  some 
and  was  "In  good  fighting  trim"  when  the 
witness  left  Branson,  on  the  afternoon  of  the 
shooting.  The  state  then  Introduced  three 
witnesses  testifying  to  the  good  reputation 
for  truth  and  veracity  of  witness  Henry 
liewallen.  The  defendant  then  offered  three 
other  witnesses  to  testify  to  the  bad  reputa- 
tion of  the  witness  Henry  Lewallen;  but 
they  were  not  permitted  to  testify,  by  the 
circuit  court,  on  the  ground  that  six  wit- 
nesses had  already  been  sworn  and  testified  on 
that  point,  in  behalf  of  the  defendant 

G.  A.  Watson,  of  Springfield,  G.  W.  Thorn- 
berry,  of  Galena,  G.  Purd  Hays,  of  Ozark, 
and  Robt  Thomberry,  of  Era,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  Thomas  J. 
Hlggs,  Asst  Atty.  Gen.,  for  the  State. 

WILLIAMS,  G.  (after  stating  the  facts  as 
above).  [1]  I.  Appellant  contends  that  the 
circuit  court  erred  in  overruling  his  appli- 
cation for  a  continuance.  The  motion  for  a 
continuance,  together  with  a  recital  that  the 
court  overruled  the  same.  Is  properly  set 
forth  in  the  bill  of  exceptions;  but  nowhere 
In  the  bill  of  exceptions  does  it  appear  that 
an  exception  was  saved  to  the  action  of  the 
court  thereon.  The  point  Is  therefore  not 
properly  raised  for  appellate  review.  State 
V.  Prather,  136  Mo.  20,  37  S.  W.  805,  and 
cases  therein  cited. 

[2,  3]  II.  Witness  Lewallen  testified  for  the 
state,  as  to  threats  made  by  defendant  upon 
the  life  of  deceased.  Defendant  produced  six 
witnesses,  who  testlfled  that  the  general  rep- 
utation of  the  witness  for  truth  and  veracity, 
was  bad;  three  of  said  witnesses  testified 
about  his  general  reputation  at  Branson,  and 
three  about  his  general  reputation  while  he 
resided  at  Springfield.  Later  the  state,  in 
rebuttal,  used  three  witnesses,  who  testified 
that  the  general  reputation  of  Lewallen,  in 
that  regard,  was  good.  The  defendant  there- 
after offered  three  additional  witnesses  to 
testify  further  concerning  the  general  repu- 
tation of  said  witness,  and  the  trial  court  re- 
fused to  allow  the  three  additional  witnesses 
to  testifir,  assigning,  as  reason  therefor,  that 
defendant  had  used  six  witnesses  for  that 
purpose.  Appellant  contends  that  thia  con- 
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stltuted  error.  The  general  reputation  of  the 
witness  Lewallen  was  a  collateral  Issue  In 
the  case.  The  trial  court  Is  and  should  be 
allowed  a  rather  wide  discretion  in  limiting 
the  number  of  witnesses  that  may  testify 
on  such  issues.  Railroad  v.  Aubuchon,  199 
Mo.  852,  loc.  cit  360,  97  S.  W.  867,  9  L.  R.  A. 
(N.  S.)  426,  lie  Am.  St  Rep.  499,  8  Ann.  Cas. 
822;  State  y.  Lamb,  141  Mo.  298,  42  S.  W. 
827.  It  is  not  apparent  that  the  trial  court 
abused  Its  discretion.  In  that  regard,  and  the 
point  Is  ruled  against  appellant 

[4]  III.  Appellant  next  contends  that  the 
court  erred  in  refusing  to  give  hla  instruc- 
tion A,  which  in  part  declared  that,  when  a 
person  has  reasonable  ground  to  ajtprehend 
that  some  one  is  about  to  do  htm  great  bodi- 
ly harm,  etc.,  "he  may  act  upon  appearanc- 
es," etc.  Instruction  XIII,  given  by  the 
court,  fully  covered  the  law  of  self-defense 
and,  as  to  the  above  point,  told  the  Jury 
that  it  was  not  necessary  that  the  danger 
should  have  been  actual,  etc.,  but  that  the 
defendant  must  have  believed  and  also  had 
reasonable  cause  to  believe  that  said  Rush 
was  about  to  take  his  life,  or  do  him  some 
great  bodily  harm;  and  that,  in  determining 
whether  defendant  had  reasonable  cause  to 
80  believe,  they  should  take,  in  consideration 
"all  the  facts  and  circumstances  given  in 
the  case."  This  sufiSdently  declared  the 
law  of  self-defense  on  that  point,  under  the 
evidence  of  the  case. 

[5]  Appellant's  refused  instruction  D  de- 
clared that,  if  "defendant  shot  to  prevent  the 
deceased  from  killing  him  or  doing  him  some 
great  bodily  harm,  then  defendant  had  a 
right  to  shoot  and  keep  shooting  until  such 
danger,  or  apparent  danger,  had  passed,  or 
ceased.  Appellant  insists  that  deceased  was 
on  his  feet  and  advancing  toward  defend- 
ant, when  the  last  shot  was  fired,  and  that 
this  Instruction  should  have  been  given.  A 
careful  examination  of  the  evidence,  how- 
ever, falls  to  disclose  any  evidence  tending  to 
show  that  deceased  was  advancing  toward 
defendant,  after  the  first  shot  and  before  the 
last  shot  was  fired;  and  there  was  therefore 
no  evidence  upon  which  to  base  such  an  in- 
struction. 

[$]  Appellant's  refused  instruction  B  de- 
clared the  law  with  reference  to  the  pre- 
sumption of  defendant's  Innocence ;  but  that 
matter  was  fully  and  fairly  covered  by  in- 
struction III,  given  on  behalf  of  the  state. 

[7]  Appellant  next  contends  that  instruc- 
tion No.  VI,  given  by  the  court,  was  errone- 
ous. Said  instruction  Is  as  follows:  "The 
Jury  are  Instructed  that  in  law  it  is  the 
same  offense  to  kill  a  bad  man  as  it  is  to 
kill  a  good  man,  and  although  the  Jury  may 
believe  from  the  evidence  that  deceased, 
when  Intoxicated,  was  a  bad  or  quarrelsome 
man,  this  fact  alone  will  not  Justify  or  ex- 
cuse the  defendant  for  the  killing  of  the  de' 
ceased." 

While  it  waa  not  necessary  that  the  above 
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Instmctlon  shoald  have  been  gtven,  yet  It 
contains  a  correct  declaration  of  law,  and, 
under  the  evidence  In  the  case,  was  not  Im- 
ptoper.  The  Identical  Instruction  was  ap- 
proved by  this  court  In  State  v.  Hardy,  95 
Mo.  465,  loc.  clt.  457,  8  S.  W.  416. 

[I]  We  have  carefully  examined  the  en- 
tire record  of  the  case.  The  evidence  was 
amply  sufficient  to  support  and  Justify  the 
verdict  of  the  Jury;  the  instructions  fully 
and  fairly  declared  the  law  applicable  to  the 
facts  in  the  case,  and  it  appears  that  the 
defendant  has  had  the  privilege  of  a  fair 
and  Impartial  trial. 

The  Judgment  is  affirmed. 

ROY,  C,  concurs. 

PER  CURIAM.  The  above  opinion  by 
WILLIAMS,  C,  is  adopted  as  the  opinion 
of  the  court.    All  the  Judges  concur. 


STATE  V.    ROGERS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  9,  191S.) 

1.  CsiuiNAi.  Law  Jl  1092*)— Bill  of  Excep- 
tions—Time TO  FiLK— Statutes. 

Rev.  St.  1909,  {  5243,  provided  that  ex- 
ceptions in  criminal  cases  might  be  taken  as 
provided  by  law  in  civil  cases,  and  that  bills 
of  exception  should  be  settled,  signed,  and  filed 
as  "now"  allowed  by  law  in  civil  actions.  Sec- 
tion 2029,  defining  such  procedure  in  civil  cas- 
es, was  repealed  by  Laws  1911,  p.  139,  provid- 
ing new  rules  for  the  filing  of  bills  of  excep- 
tions. Defendant  was  convicted  December  9, 
1912,  granted  an  appeal  the  same  day,  and 
given  until  April,  19l3,  to  file  a  bill  of  excep- 
tions but  did  not  file  it  until  August  2,  1913, 
after  the  term  during  which  the  appeal  was 
granted  had  expired,  bat  which,  however,  was 
settled  and  signed  by  the  trial  judge  and  fil- 
ed. Held  that,  while  a  reference  statute  specif- 
ically designating  the  provision  which  it  makes 
a  part  of  itself  will  not  be  changed  or  modified 
by  any  subsequent  change  in  the  statute  re- 
ferred to,  yet,  where  it  pertains  only  to  a  mode 
of  procedure  and  refers  generally  to  some  prac- 
tice statute,  it  is  affected  by  any  change  or 
amendment  in  such  statute,  and  that,  as  the 
bill  was  filed  within  the  time  allowed  by  the 
amendment,  it  was  timely. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  2803,  2829,  2834-2861, 
2919;  Dec.  Dig.  |  1092. »] 

2.  Cbiminal  Law  (|  364*)— Res  Gest/e— Dec- 

ULtLATtOVB  or  ACCirSED  AFTER  CBIME. 

In  a  prosecution  for  murder,  evidence  that 
after  accused  returned  home  and,  within  a  few 
minutes  after  the  shooting,  he  took  down  a 
shotgnn,  loaded  it,  and  stated  that  he  would 

go  back  and  kill  every  d d  one  of  them  was 

admissible  as  a  part  of  the  res  gestm. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dip.  $|  805,  808-810,  813,  816-818 ; 
Dec.  Dig.  i  364.*] 

3.  Cbiminal  Law  ({  811*)— TwaI/— Iksteuc- 
TiONs— WEiQirr  OF  Evidence. 

In  a  trial  for  murder,  where  declarations 
of  defendant  shortly  after  the  shooting  that  he 
would  kill  all  the  family  were  received,  an  in- 
struction that  anything  deceased  said  after 
shooting  deceased  to  the  effect  that  he  had  a 
notion  to  go  back  and  kill  the  whole  d — — d  ont- 


fit  was  admissible  only  aa  showing  the  condi- 
tion of  his  mind  at  that  time,  and  tliat  wheth- 
er it  had  any  weight  on  that  point  was  for  the 
jury  to  determine,  was  erroneous  as  singling 
out  a  part  of  the  evidence. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1787,  1969-1972;  Dec.  Dig. 
I  811.*] 

4.  Cbiminai.  Law  (f  720*)— Tbial— Remabks 

OF  Pbosecdtinq  Attobnbt. 

In  a  trial  for  murder,  where  the  homicide 
was  clearly  proven,  the  prosecuting  attorney's 
remark,  "Men,  it  would  be  a  disgrace  for  you 
to  acquit  the  defendant  under  the  testimony," 
was  proper  argument 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1670,  1671;  Dec.  Dig.  | 
720.*] 

Walker,  3.,  dissenting.  Faris,  J.,  dissenting 
in  part 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; W.  S.  O.  Walker,  Judge. 

Floyd  H.  Rogers  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and  re- 
manded for  new  trial. 

Cliarged  with  murder  and  convicted  of 
manslaughter,  defendant  appeals  from  a  Judg- 
ment of  the  circuit  court  of  Dunklin  county 
fixing  his  punishment  at  two  years  in  the 
penitentiary. 

Defendant  shot  and  killed  one  A.  J.  Lovlns 
at  a  farm  occupied  by  Thomas  Walls,  in 
Dunklin  county,  on  Sunday,  June  23,  1912. 
The  drcuuistaiices  surrounding  and- leading 
up  to  this  tragedy  were  as  follows: 

lik  the  early  part  of  the  year  1912,  the 
defendant  was  hired  to  Thomas  Walls  aa  a 
farm  hand.  G?he  family  of  Walls  consisted  of 
Ills  wife,  stepdaughter,  and  three  sons,  Elmer, 
Jack,  and  Tommle,  all  grown,  or  nearly 
grown.  Thomas  Walls  will  hereafter  be  re- 
ferred to  as  Walls,  Sr. 

A  courtship  sprang  up  between  defendant 
and  the  stepdaughter  of  Walls,  Sr.,  which  re- 
sulted in  their  marriage  about  six  weeks 
before  the  tragedy.  Walls,  Sr.,  was  very 
much  displeased  at  the  marriage,  and,  on 
account  of  the  fact  that  they  were  not  wel- 
come at  the  Walls  home,  defendant  and  his 
wife  went  to  board  with  one  T.  A.  Blaaken- 
ship,  who  resided  some  200  yards  from  the 
Walls  home.  After  the  departure  of  defendant 
from  the  home  of  Walls,  Sr.,  one  A.  J.  Lov- 
lns (sometimes  referred  to  in  this  opinion  as 
"Bub")  was  employed  to  take  bis  place  as  a 
farm  hand. 

On  the  day  of  the  tragedy  one  Dora  Ste- 
vens paid  a  visit  to  the  Walls  family.  She 
is  a  niece  of  Walls,  Sr.,  and  was  at  that  time 
engaged  to  marry  Lovlns,  the  hired  hand.  In 
going  to  town  to  meet  her,  Walls,  Sr.,  Elmer 
Walls,  and  Levins  each  procured  a  quart 
of  whisky,  of  which  Lovlns  and  Walls,  Sr., 
partook  quite  freely.  During  the  day  defend- 
ant and  his  wife  came  along  the  road  by  the 
home  of  Walls,  Sr.,  and  he  invited  them  into 
his  house.  This  was  the  first  time  Walls,  Sr., 
had  shown  a  disposition  to  be  friendly  with 


*For  other  cases  see  suns  topic  and  section  NVMBEB  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexee 
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them  since  thetr  marriage:  They  accepted 
the  liiTltatlon  and  remained  there  until  quite 
late  in  the  afternoon. 

Walls,  Sr.,  Lovlns,  and  defendant  took  sev- 
«ral  drinks  of  whisky  together  during  the 
day,  and,  when  night  drew  near,  Walls,  Sr., 
and  liOTlns  were  quite  drunk,  and  defendant 
was  partially  druuk.  At  one  time  during 
the  afternoon  Walls,  Sr.,  proposed  to  de- 
fendant and  Lovlns  that  they  kiss  all  the 
women  present.  Walla,  Sr.,  did  kiss  defend- 
ant's wife  (his  stepdaughter),  and  defendant 
kissed  Dora  Sterens;  but  if  this  incident 
caused  any  friction  or  ill  will  between  the 
parties  it  does  not  appear  in  the  evidence. 

Defendant  and  his  wife  returned  to  Blank- 
enship's  (where  they  were  boarding).  After 
their  departure  Walls,  Sr.,  and  Lovlns  decid- 
ed to  attend  a  church  service  which  was 
being  conducted  near  by.  Dora  Stevens,  be- 
lieving that  If  they  attended  church  In  their 
then  drunken  condition  they  would  get  Into 
trouble,  tried  to  dissuade  them  from  going, 
but  falling  In  that  effort  she  sent  Jack  Walls 
to  request  defendant  to  come  back  to  the 
Walls  home  and  help  keep  the  drunken  men 
away  from  church.  She  testified  that  she 
thought  defendant  could  exert  a  greater  In- 
fluence over  Walls,  Sr.,  and  Lovlns  than  any 
one  else.  Pursuant  to  this  request,  defend- 
ant placed  a  revolver  in  his  pocket  and  re- 
turned to  the  Walls  home.  On  arriving 
there  he  found  Walls,  Sr.,  very  angry  over 
the  alleged  fact  that  somebody  had  stolen  his 
whisky.  Defendant  asked  Lovlns  and  Elmer 
Walls  who  took  the  old  man's  whisky,  where- 
upon Lovlns  replied:  "You  would  not  ac- 
cuse me  of  stealing  it,  would  you?"  Defend- 
ant replied:  "Some  of  you  took  It,  and  U 
you  will  give  it  to  him,  or  give  him  a  drink, 
he  wlU  get  quiet."  This  remark  seemed  to 
anger  Lovlns  very  much,  and  he  Immediately 
began  swearing  and  threatening  to  whip  de- 
fendant unless  he  "took  it  back."  Up  to 
this  point  there  was  no  conflict  in  the  evi- 
dence. Some  of  the  state's  witnesses  testi- 
fied that  Lovlns  struck  defendant  on  the 
back  with  his  hand  and  stated  that  defend- 
ant or  he  (Lovlns)  would  get  a  whipping  un- 
less defendant  took  back  what  he  had  said. 
I>efendant  became  angry  and,  drawing  his 
revolver,  threatened  to  shoot  Lovlns.  Lovlns 
continued  to  swear  and  make'a  disturbance, 
whereupon  defendant  proposed  to  one  of  the 
Walls  boys  that  they  procure  clubs  and  beat 
Levins  to  death.  Lovlns,  according  to  the 
state's  evidence,  kept  on  quarreling,  swear- 
ing, and  challenging  defendant  to  fight,  un- 
til defendant  shot  him  twice;  the  second 
shot  producing  almost  Instant  death.  The 
state's  evidence  further  tends  to  prove  that 
Lovlns  was  entirely  unarmed  and  was  only 
seeking  a  fist  fight  or  ordinary  battery  with 
defendant 

After  the  shooting  defendant  walked  to 
the  home  of  Blankenshlp,  200  yards  away, 
put  up  the  revolver,  and  took  down  a  shotgun 


and  loaded  It,  and,  on  being  asked  by  Blank- 
enshlp what  he  was  going  to  do,  replied: 

"Go  back  and  kill  every  d d  one  of  them." 

Blankenshlp  took  the  gun  away  from  defend- 
ant, and  he  then  remained  at  Blankenshlp's 
until  arrested  some  hours  later.  On  the  part 
of  the  defendant  there  was  slight  evidence  of 
a  secret  plan  between  Walls,  Sr.,  and  Lovlns 
to  assault  defendant 

Within  a  few  minutes  after  Lovlns  was 
killed.  Walls,  Sr.,  was  heard  to  say  that  de- 
fendant would  be  sent  to  the  penitentiary 
for  15  or  20  years,  and  that  he  would  "get 
shet"  of  him  for  that  length  of  time  at  least 

Defendant  tesUfylng  in  his  own  behalf, 
stated  that  It  was,  almost  dark  when  Jack 
Walls  came  to  Blankenshlp's  and  told  him 
that  Walls,  Sr.,  and  Lovlns  were  angry,  and 
that  Dora  Stevens  and  Mrs.  Walls  wanted 
him  to  come  down  to  the  Walls  home ;  that 
they  thought  he  (defendant)  could  do  more 
with  them  than  any  one  else.  Defendant 
promised  to  go  down  there  in  about  15  min- 
utes. Before  starting  down  to  Walls'  a  "cu- 
rious feeling"  came  over  him  and  he  armed 
himself  with  a  revolver.  That  Walls,  Sr., 
had  made  threats  against  him,  and  that  he 
"had  no  reason  to  know  but  what  he  meant 
it"  That  on  his  arrival  at  the  Walls  home 
he  Inquired  of  Mrs.  Walls  what  she  wanted 
with  him.  She  replied  that  she  did  not 
want  anything,  and  that  If  she  had  known 
that  he  was  coming  she  would  have  told 
him  not  to  come,  but  she  did  not  Inform  him 
that  there  was  any  danger  at  hand.  He 
further  testified  that  he  told  Lovlns  and 
Elmer  Walls  to  get  Mr.  Walls'  whisky  and 
give  him  some  and  he  would  be  all  right 
whereupon  Lovlns  pulled  off  his  coat  and 
started  toward  defendant  but  was  stopped 
by  Tommie  Walls.  Walls,  Sr.,  hearing  the 
loud  talking,  came  out  of  the  house  and  in- 
quired about  the  trouble.  Tommie  Walls  re- 
plied :  "Nothing,  only  Bub  (meaning  Lovlns) 
is  out  here  cutting  up."  Walls,  Sr.,  then  re- 
marked that  he  would  see  "that  no  one  run 
over  Bub."  Defendant  told  Walls,  Sr.,  that 
it  was  "all  settled,"  whereupon  he  (Walls, 
Sr.)  went  off  in  the  direction  Lovlns  had 
gone.  That  Mrs.  Walls  again  suggested  that 
defendant  go  home,  and  he  had  walked  to 
the  edge  of  the  porch  when  Walls,  Sr.,  and 
Lovlns  again  came  on  the  scene.  Walls,  Sr., 
seized  defendant  and  pushed  him  off  the 
porch  and  pulled  him  around,  fbdng  Lovlns, 
saying  at  the  time,  "That  has  to  be  settled." 
That  Lovlns  cursed  defendant  and  said,  "Tou 
have  got  to  take  It  back."  That  Walls,  Sr., 
slapped  Lovlns  on  the  back  and  said,  "I  will 
stay  with  you."  Defendant  stated  that  it 
was  growing  dark  and  he  walked  back  10  or 
12  steps  to  keep  out  of  the  way  of  Lovlns, 
Walls,  Sr.,  and  Elmer  Walls,  all  three  of 
whom  pursued  him;  that  he  would  have  run 
but  could  not  on  account  of  a  stove  and  wood 
pile  which  were  behind  him;  that  he  then 
drew  his  revolver  and  warned  them  two  or 
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three  times  to  stop;  that  Walls,  Sr.,  and  his 
son,  Elmer  Walls,  fell  back,  but  Loylns  kept 
cooilns  on  with  what  appeared  to  be  a  knUe 
in  his  hand  and  grabbing  at  defendant's  pis- 
tol. He  (defendant)  then  fired  the  fatal  shot, 
believing  that  it  was  necessary  to  do  so  to 
save  his  life.  After  the  shooting  defendant 
started  home  and  some  one  called  to  him  to 
stop.  He  looked  back  and  saw  Walls,  Sr., 
come  out  on  the  porch  of  his  house  with  a 
shotgun  in  his  hands. 

Fort  &  Zimmerman,  of  Kennett,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  W. 
T.  Butherford,  Asst.  Atty.  Gen.,  for  the  State. 

L  Bill  of  Exceptions. 

BBOWN,  P.  J.  (after  stating  the  facts  as 
above).  [1]  The  Attorney  General  alleges 
that  defendant's  bill  of  exceptions  is  void  and 
cannot  be  considered  for  the  reason  that  it 
was  filed  out  of  time. 

Defendant  was  convicted  on  December  9, 
1912,  and  granted  an  appeal  on  the  same  day. 
The  court  gave  him  time  until  April,  1913, 
within  which  to  file  his  bill  of  exceptions. 
The  bill  of  exceptions  was  not  filed  during 
the  time  granted  by  the  conrt,  bat  on  August 
2,  1913,  after  the  term  during  which  the  ai>- 
peal  was  granted  had  lapsed,  and  after  the 
time  allowed  and  granted  by  the  trial  court 
had  expired,  the  bill  of  exceptions  was  set- 
tled, signed  by  the  trial  Judge,  and  filed. 
Under  the  foregoing  facts,  was  it  filed  with- 
in the  time  allowed  by  law?  Appellant  con- 
tends that,  under  the  laws  of  1911,  p.  139, 
this  bill  was  filed  in  a  timely  manner  and 
must  be  considered,  while  the  Attorney  Gen- 
eral insists  that  this  appeal,  being  in  a  crimi- 
nal oate,  is  not  governed  by  the  amendment 
of  1911,  and  that  its  legality  must  be  deter- 
mined by  section  5245,  R.  S.  1909.  His  con- 
tention is  that  appeals  in  criminal  cases  are 
In  no  way  affected  by  the  amendment  of 
section  2029,  R.  S.  1909,  for  the  reason  that 
said  section  2029  applies  only  to  appeals  in 
civil  cases. 

Said  section  5245,  supra,  regulating  the 
procedure  for  appeals  in  criminal  cases,  reads 
as  follows:  "On  the  trial  of  any  indictment 
or  prosecution  for  a  criminal  offense,  excep- 
tions to  any  decisions  of  the  court  may  be 
made  in  the  same  cases  and  manner  provid- 
ed by  law  In  all  dvll  cases;  and  bills  of 
exceptions  shall  be  settled,  signed,  sealed  and 
filed  as  now  allowed  by  law  in  dvil  actions, 
and  the  same  proceedings  may  be  had  to  com- 
pel or  procure  the  signing  and  sealing  of  such 
bills,  and  the  return  thereof,  as  in  dvil 
cases."  This  section  is  what  is  generally 
termed  a  reference  statute;  that  Is,  it  does 
not  itself  designate  or  set  out  in  detail  the 
steps  necessary  to  secure  a  bill  of  exceptions 
in  a  criminal  case,  but  refers  or  points  to 
the  Code  of  Civil  Procedure  and  Ingrafts  it- 
self upon  said  Code  as  a  part  and  parcel 
■thereof. 

When  a  reference  statute  spedflcally  desig- 


nates the  section  or  artlde  ot  the  statute  of 
which  it  is  made  a  part,  such  reference  stat- 
ute will  not  be  changed  or  modified  by  any 
subsequent  change  in  the  statute  to  which  It 
refers.  It  has  even  been  held  that  the  provi- 
sions of  a  repealed  law  may  be  referred  to 
and  thus  become  a  part  of  a  new  statute. 
Lewis'  Sutherland,  Statutory  Construction 
(2d  Ed.)  ToL  2,  p.  789.  But,  where  the  refer- 
ence statute  pertains  only  to  a  method  of 
procedure  and  refers  generally  to  some  stat- 
ute which  defines  how  certain  things  may  be 
done,  such  reference  statute  will  be  expand- 
ed, modified,  or  changed  every  time  the  stat- 
ute referred  to  is  changed  by  the  Lieglslature. 
Gaston  v.  Lamkin,  115  Mo.  loa  dt  33,  21 
S.  W.  1100. 

The  gist  of  the  Honorable  Attorney  Gener- 
al's contention  Is  that,  because  section  5245, 
supra,  provides  that  biUs  of  exceptions  In 
criminal  cases  "shall  be  settled,  signed,  seal- 
ed and  filed  as  now  allowed  by  law  in  dvU 
actions,"  the  act  of  1911,  amending  section 
2029,  supra,  Is  Inoperative  as  to  appeals  in 
criminal  cases,  and  that  no  valid  bill  can  be 
filed  in  a  criminal  case  after  the  time  allow- 
ed by  the  trial  judge  for  filing  same  has  ex- 
pired. He  even  contended  ore  tonus  that,  as 
said  section  6246  was  originally  enacted  at 
a  time  when  the  law  required  bills  of  excep- 
tions In  dvil  Cases  to  be  filed  during  the  same 
term  at  which  such  cases  were  tried,  it  la 
impossible  to  secure  a  valid  bill  of  exceptions 
In  a  criminal  case  after  the  end  of  the  term 
at  whldi  the  Judgment  was  rendered.  The 
phraseology  of  section  5245,  supra,  furnishes 
some  color  for  the  Attorney  General's  in- 
sistence, but  we  find  that  the  construction  he 
contends  for  is  entirely  too  narrow. 

Section  6245,  supra,  does  not  refer  to  or 
become  a  part  of  any  particular  section  of 
any  statute  but  refers  generally  to  those  pro- 
visions of  the  Code  of  Civil  Procedure  regu- 
lating appeals,  of  which  there  are  several 
sections;  consequently,  when  the  Civil  Code 
was  amended  in  1911  so  as  to  permit  the  fil- 
ing of  bills  of  exceptions  after  the  time 
would  expire  within  which  the  court  might 
require  such  bills  to  be  filed,  section  6245. 
supra,  underwent  the  same  amendment,  and 
bills  of  exceptions  may  be  filed  in  criminal 
cases  within  the  same  time  and  under  the 
same  terms  and  conditions  as  In  dvil  cases. 

The  bill  of  exceptions  in  this  case  was  nei- 
ther filed  during  the  term  at  which  defend- 
ant was  convicted,  nor  within  the  time  grant- 
ed by  the  trial  court,  but  was  filed  wlthia 
the  time  permitted  by  Laws  1911,  p.  139,  as 
construed  by  this  court  in  the  case  of  CnilK 
v.  St.  Louis  &  San  Francisco  Railroad  Co.. 
248  Mo.  270,  164  S.  W.  77.  The  learned  At- 
torney General's  contention  that  said  bill  of 
exceptions  was  filed  out  of  time  must  be  dis- 
regarded. 

II.  Res  Gestae. 

[2]  For  reversal  defendant  alleges  that  the 
trial  court  erred  In  admitting  and  lefusinx 
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to  strike  out  tbe  evidence  of  T.  A.  Blanken- 
Bhlp  and  Nora  Hardy  to  the  effect  that  after 
defendant  returned  home,  and  within  a  few 
minutes  after  the  shooting,  he  took  down  a 
shotgun,  loaded  it,  and,  on  being  asked  what 
he  was  going  to  do,  stated  that  he  would  "go 

back  and  kill  every  d d  one  of  them."    It 

Is  contended  that  what  defendant  said  to 
Blankenship  and  Nora  Hardy  was  not  part 
of  the  res  gestK. 

Wharton,  in  the  tenth  edition  of  bis  work 
on  Criminal  Evidence,  vol.  1,  at  pages  501, 
602,  announces  the  rule  that  when  "there  is 
an  unexpected  collision  between  two  men, 
entire  strangers  to  each  other,  then  the  res 
^estse  of  the  collision  is  confined  to  the  few 
moments  that  It  occupies.  But  in  the  case  of 
feuds  and  riots  and  strikes  or  disturbances, 
where  parties  are  arrayed  against  each  other 
for  weeks,  and  people  are  so  absorbed  in  the 
collision  as  to  be  conscious  of  little  else,  then 
all  that  snch  parties  say  and  do  under  such 
circumstances  is  as  much  a  part  of  the  res 
gestae  as  the  blows  given  in  tbe  homicides, 
for  which  particular  prosecutions  may  be 
brought"  The  same  anthor,  at  page  1747  of 
the  second  volume  of  said  treatise,  says  that 
it  is  permissible  for  the  prosecution  to  in- 
troduce evidence  "to  show  that  accused  told 
deceased's  sister  immediately  following  the 
homicide  that,  tt  'you  do  not  hold  your  mouth, 
I  will  blow  your  brains  ont;'  •  ♦  •  or  to 
show  that  immediately  after  the  homicide  ac- 
cused fired  at  two  persons  with  whom  de- 
ceased had  been  walking;  or  to  show  other 
circumstances  that  establish  a  knowledge  of 
the  crime;  or  show  malice  toward  tbe  de- 
ceased or  indifference  to  the  fact  of  the 
crime." 

The  doctrine  announced  by  Wharton  is 
strongly  supported  by  the  decision  of  this 
court  in  tbe  case  ot  State  v.  Bailey,  100  Mo. 
257,  88  S.  W.  733.  After  Bailey  had  assisted 
in  murdering  a  nonunion  hack  driver,  he  was 
admonished  that  "the  union  hack  drivers 
could  never  expect  to  win  a  strike  by  shoot- 
ing people,"  and  replied:  "That  was  the  only 
way  to  win;  they  ought  all  to  be  kUled." 
It  was  held  that  this  statement  made  by 
Bailey  the  next  day  after  the  killing  was 
competent  to  establish  his  felonious  Intent 
and  motive  in  assaulting  the  man  who  was 
killed.  Ktts  V.  State,  102  Tenn.  lot  dt 
146,  50  S.  W.  756. 

In  the  present  case  the  defendant  admits 
that  he  shot  and  killed  deceased,  so  there  is 
no  issue  as  to  the  identity  of  the  person  who 
committed  tbe  crime  (If  one  was  committed). 
Testimony  for  the  state  strongly  tends  to 
prove  that  deceased  was  entirely  unarmed; 
consequently  the  motives  and  mental  condi- 
tion of  defendant  when  he  fired  tbe  fatal 
shot  are  very  important  If  tbe  acts  of  de- 
ceased frightened  defendant  and  gave  blm 
reasonable  cause  to  believe  that  his  life  was 
in  danger,  then  he  may  be  entitled  to  an 
acqxilttal  on  that  ground.  On  the  other  hand, 
if  defendant  shot  deceased  through  a  spirit 


of  malice,  or  to  obtain  revenge,  at  a  time 
when  he  was  in  no  real  or  apparent  danger 
from  said  deceased,  then  he  is  guilty. 

The  alleged  remarks  of  defendant  in  the 
presence  of  witnesses  Blankenship  and  Hardy 
indicated  a  feeling  of  intense  malice  against 
the  whole  Walls  family,  and,  as  they  were 
the  friends  and  immediate  associates  of  de- 
ceased, the  Jury'  might  properly  infer  that  the 
shooting  of  Lovins  was  the  product  of  malice 
or  a  desire  for  revenge  upon  tbe  part  of  said 
defendant  If  tbe  testimony  of  Blankenship 
and  Hardy  is  true,  then  defendant  was  only 
prevented  from  killing  other  members  of  tbe 
Walls  family  by  the  timely  act  of  Blanken- 
ship in  taking  the  shotgun  from  blm.  Tbe 
cases  of  State  v.  McKenzle,  228  Mo.  385,  12S 
S.  W.  948,  and  State  v.  Porter,  213  Mo.  43. 
Ill  S.  W.  529,  127  Am.  St  Rep.  589,  cited 
by  appellant,  are  not  in  point  because  they 
relate  to  self-serving  statements  made  by 
accused  persons  after  they  had  had  time  to 
formulate  statements  which  would  tend  to 
exonerate  them. 

We  hold  that  the  remarks  of  defendant, 
testified  to  by  witnesses  Blankenship  and 
Hardy,  made  bo  soon  after  the  homicide  and 
before  anything  had  occurred  which  could  be 
reasonably  calculated  to  interrupt  or  change 
the  condition  of  defendant's  mind,  are  part 
of  the  res  g^stte.  Consequently  tbe  evidence 
of  Blankenship  and  Hardy  was  properly  ad- 
mitted. 

III.  Instruction — Comment  on  Evidence. 

[3]  Tbe  defendant  also  complains  of  in- 
struction A,  given  by  the  court  on  its  own 
motion,  on  the  ground  that 'said  instruction 
is  an  unwarranted  comment  on  certain  evi- 
dence in  the  case.  Said  instruction  reads 
as  follows:  "The  court  instructs  the  Jury 
that  anything  defendant  may  bftve  said  after 
shooting  deceased,  A.  J.  Lovins,  if  anything, 
to  the  effect  that  defendant  had  a  notion  to 
take  a  shotgun  and  go  back  down  there  and 

kill  tbe  whole  d d  outfit,  or  words  to  that 

effect  is  competent  and  admitted  only  for 
the  purpose  of  showing  the  condition  of  mind 
of  the  defendant  at  that  time;  and  whether 
or  not  it  has  any  weight  In  shdwing  the 
condition  of  his  mind  at  tbe  time  of  tbe 
shooting  is  a  question  of  fact  for  you  to  de- 
termine." We  find  that  defendant's  objec- 
tion to  this  instruction  is  well  taken.  The 
evidence  regarding  defendant's  expressed  de- 
sire to  kill  the  whole  Walls  family  tended 
to  prove  that  the  defendant  killed  Lovins 
to  gratify  a  desire  for  revenge  rather  than 
through  fear  of  injury  to  himself  and,  for 
the  reasons  explained  in  a  preceding  para- 
graph, was  properly  admitted.  But  notwith- 
standing the  evidence  was  comi>etent  and 
strongly  pointed  to  defendant's  guilt  the 
court  was  not  Justified  in  calling  special  at- 
tention to  it  in  an  instruction,  thereby  giving 
it  more  prominence  than  other  evidence  in 
the  case. 

There  are  certain  well-defined  classes  of 
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evidence,  sucli,  for  instance,  as  evidence  of 
recent  possession  of  stolen  goods,  evidence  of 
former  conviction  of  crime,  and  evidence  of 
an  accomplice,  whlcb  may  properly  be  com- 
mented upon  and  the  legal  effect  thereof  ex- 
plained by  trial  courts  in  their  Instructions 
to  Juries,  but  not  only  our  statutes  (section 
5244,  R.  S.  1900),  but  many  rulings  of  this 
court,  forbid  trial  courts  from  singling  out 
other  evidence  and  telling  the  Jury  that  it  is 
competent  and  that  it  is  admitted  for  a 
specific  purpose.  For  instance.  It  would  have 
been  highly  improper  and  unfair  to  the  state 
for  the  court  in  this  case  to  have  told  the 
Jury  that  evidence  tending  to  prove  that  de- 
fendant did  not  voluntarily  go  to  the  Walls 
home,  but  was  invited  there  by  Walls,  Sr., 
or  a  member  of  his  family,  was  competent 
and  admitted  to  prove  that  he  went  there  on 
a  peaceful  mission  and  not  with  the  inten- 
tion of  shooting  deceased.  For  this  same 
reason  it  was  unfair  to  the  defendant  to 
specifically  call  the  attention  of  the  Jury  to 
the  evidence  tending  to  prove  that  very  short- 
ly after  the  kllUng,  and  after  be  was  out  of 
danger,  he  (defendant)  entertained  a  murder- 
ous design  upon  the  whole  Walls  family, 
where  Lovins  had  been  stopping,  and  who,  by 
the  evidence,  appeared  to  be  his  associates 
and  friends. 

Where,  as  in  this  case,  the  evidence  is 
rery  conflicting,  and  the  trial  court  singles 
out  and  specifically  comments  upon  some  of 
such  evidence,  the  Jury  are  liable  to  place 
undue  siguiflcance  upon  the  evidence  thus 
singled  out,  because  the  court  has  directed 
their  attention  to  it  The  Jury  should  be 
allowed  to  weigh  all  evidence  which  is  ad- 
mitted and  not  stricken  out  by  the  court  and, 
with  the  aid  of  the  arguments,  to  form  their 
own  conclusions  of  what  it  proves  or  tends  to 
prove.  Thl«  doctrine  is  supported  by  the 
following  authorities:  State  v.  Rutherford, 
162  Mo.  124,  loc.  cit.  133,  63  S.  W.  417;  State 
V.  Reed,  137  Mo.  loc.  cit  138,  38  8.  W.  674; 
State  V.  Hlbler,  149  Mo.  478,  51  S.  W.  86; 
State  V.  Mitchell,  229  Mo.  683,  129  S.  W.  917, 
138  Am.  St  Rep.  425;  and  State  v.  Holmes, 
239  Mo.  469,  144  S.  W.  417. 

IV.  Self-Defense— Right  of  Attack. 

The  defendant  also  complains  of  instruc- 
tion No.  6,  given  by  the  court  on  behalf  of 
the  state,  as  follows:  "Ton  are  further  in- 
structed upon  this  matter  of  self-defense  that 
a  danger  existing  only  in  the  imagination  of 
the  defendant  will  not  excuse  or  Justify  the 
killing  of  Lovins.  There  must  have  been  the 
apparent  danger,  affording  a  reasonable 
ground  for  an  apprehension  on  the  part  of 
the  defendant  that,  unless  he  killed  or  dis- 
abled Lovins,  his  own  life  or  limbs  were  in 
Imminent  danger.  Whether  the  appearances 
of  danger  to  the  accused  were  such  as  to  af- 
ford such  reasonable  ground  of  apprehension 
is  a  question  for  the  Jury.    The  lata  of  self- 


detente  does  not  imply  the  right  of  attack, 
nor  does  it  permit  of  acts  done  in  retaliation 
or  for  revenge.  Therefore,  if  you  believe  from 
the  evidence  that  the  defendant  shot  and 
killed  said  Lovins  at  a  time  when  defendant 
had,  because  of  the  acts  of  the  deceased,  no 
reasonable  cause  to  apprehend  the  approach 
of  Immediate  danger  to  himself,  and  did  so 
in  the  heat  of  passion  or  from  a  spirit  of  an 
utter  disregard  for  human  life,  or  for  the 
purpose  of  gratifying  spite  or  ill  will  toward 
Lovins,  then  the  defendant  cannot  avail  him- 
self of  the  law  on  self-defense  and  you  can- 
not acquit  him  on  that  ground."  It  is  assert- 
ed that  this  instruction  is  erroneous  in  that 
it  tells  the  Jury  that  the  "law  of  self-defense 
does  not  imply  the  right  of  attack,"  citing 
State  V.  Matthews,  148  Mo.  185,  49  S.  W.  1086. 
71  Am.  St  Rep.  594.  This  last-mentioned  in- 
struction seems  to  be  slightly  argumentative, 
and  we  think  it  would  be  less  objectionable  if 
the  italicized  words  had  been  omitted;  but, 
whether  the  giving  of  it  in  the  form  in 
wtiich  it  was  given  would  constitute  reversi- 
ble error,  we  do  not  decide. 

V.  Remarks  of  Ck>unsel. 

[4]  Defendant  complains  that  the  trial 
court  approved  the  action  of  the  prosecuting 
attorney  in  making  the  following  remarks  to 
the  Jury :  "Men,  it  would  be  a  disgrace  for 
you  to  acquit  the  defendant  under  the  testi- 
mony." We  are  unable  to  agree  with  the 
defendant  on  this  point.  If  the  prosecutor 
believed  that  a  crime  was  clearly  proven, 
he  had  the  right  to  tell  the  Jury,  as  a  matter 
of  argument,  that  he  believed  that  it  would 
be  a  disgrace  for  them  to  acquit  the  defend- 
ant. 

For  the  error  of  the  trial  court  in  giving 
instruction  No.  A  of  its  own  motion,  which 
commented  upon  the  evidence  in  an  unwar- 
ranted manner,  we  reverse  the  judgment  and 
remand  the  cause  for  new  trial. 

FARIS,  J.,  concurs  in  result  and  in  all 
opinion  except  paragraphs  2  and  5.  WALK- 
ER, J.,  concurs  in  all  of  opinion  except  par- 
agraph 3,  and  dissents  from  the  result  an- 
nounced. 


WBNDLING  et  al.  v.  BOWDEN  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  6,  1913.) 

1.  WnxB  (J  163*)— UsDUB  INELUENCB— Bub- 
den  OF  Pboof. 

Where  the  proponent  of  his  father's  will, 
contested  on  the  ground  of  undue  inSuence,  liv- 
ed with  his  father  and  mother  for  several 
years  prior  to  their  deaths,  and  attended  them 
constantly,  and  especially  during  their  last  111- 
nesses,  and  transacted  practically  all  of  the 
business  of  the  father  during  that  time,  a  con- 
fidential relation  between  him  and  the  father 
existed,  and  imposed  on  bim  the  burden  of 
overcoming  the  prima  facie  case  that  the  will 
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executed    dnriog    that     time    was    execoted 
through  his  andue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  388-402;    Dec.  Dig.  {  163.*] 

2.  Wiixs  (J  166*)— Unduk  Inflcencb— Evi- 

DENCB— SUFnCIKNCT. 

EMdence  held  to  sustain  a  finding  that  a 
will  was  procured  through  undue  influence  ex- 
erted on  testator  who,  at  the  time  of  the  mak- 
ing of  the  will,  was  over  80  years  of  age  and 
in  feeble  health. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  421-437:    Dec.  Dig.  I  166.*] 

8.  Tbial  (H  286,  282*)— IwsTBTJCTioNS— Ored- 

IBIUTT   09  WlTRBSSKS. 

An  instruction  that  the  jury  are  the  sole 
judges  of  the  credibility  of  the  witnesses,  and 
that,  in  determining  their  credibility,  they  should 
consider  their  character,  conduct,  and  appear- 
ance on  the  stand  and  interest  in  the  result 
of  the  trial  and  of  the  probability  or  improba- 
bility of  their  statements,  etc.,  correctly  directs 
the  jury  in  weighing  the  evidence,  and  is  not 
objectionable  as  directing  a  consideration  of 
the  character  of  the  witnesses,  where  there  was 
evidence  so  contradicting  the  testimony  of  a 
witness  as  to  involve  his  character. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  »)5,  531-d33,  {»6-612;    Dec.   Dig.  |{ 

4.  WrrnxssES  (|i  266^,  S36*)— Cbosb-Ezam- 

IKATIOW— BXTKNT, 

A  party  who  testifies  for  Mmself  subjects 
himself  to  all  the  rules  as  to  cross-examina- 
tion and  impeachment  of  witnesses,  and  he 
may  be  cross-examined  on  the  details  of  his 
life  affecting  his  character,  not  exposing  him 
to  a  criminal  pTosecutlou,  but  uuless  the  de- 
tails are  material  to  the  issues,  the  answers 
are  conclusive. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.   I^-  H  d21>  922.  U12;    Dec  Dig.  H 

Appeal  from  Circuit  Court,  Clark  County; 
Chas.  D.  Stewart,  Judge. 

Action  by  Ida  Wendling  and  others  against 
Richard  Bowden  and  others,  to  contest  the 
validity  of  the  will  of  Samuel  Bowden,  de- 
ceased, and  set  aside  the  probate  thereof. 
£^m  a  judgment  granting  relief,  proponents 
ol  the  will  appeal.    Affirmed. 

The  respondents  Instituted  this  suit  in  the 
-drcnlt  court  of  Clark  county  to  contest  the 
last  will  and  testament  of  Samuel  Bowdeu, 
who  Uved  for  more  than  a  half  of  a  century, 
and,  died.  In  that  county  in  the  month  of 
■  April,  1908.  The  contestants  and  proponents 
are  the  sole  surviving  children,  who  are  dev- 
isees under  the  will,  as  well  as  the  only 
heirs  at  law  of  deceased.  The  petition  charg- 
ed mental  incapacity  on  the  part  of  the  tes- 
tator to  make  the  will,  and  undue  influence 
exercised  over  his  mind  by  the  proponents. 
The  answer  put  in  issue  those  charges,  and 
asked  that  said  will  be  adjudged  the  last 
will  and  testament  of  said  Samuel  Bowden. 
The  will  was  signed  and  witnessed  on  July 
6,  1906,  nearly  two  years  prior  to  the  death 
of  the  testator. 

The  provisions  of  the  will  were  substan- 
tially as  foUows: 

First  That  all  of  the  testator's  Jnst  debts 
be  paid  out  of  his  personal  property. 


Second.  Becaose  as  stated,  he  gave  his  son, 
Henry,  only  ^250,  for  the  reason  stated  there- 
in, "he  had  previously  given  him  certain  per- 
sonal property  and  because  he  had  hereto- 
fore received  certain  personal  property  be- 
longing to  me,"  the  testator. 

Third.  Samuel  H.  Bowden,  his  son,  was 
likewise  given  only  $250,  because,  as  stated 
therein,  he  bad  previously  given  him  certain 
real  and  personal  property. 

Fourth.  To  his  daughter,  Mrs.  Ida  Wend- 
ling, was  given  $2,000,  free  from  the  control 
of  her  husband,  which  is  to  be  loaned  at  the 
highest  rate  of  Interest  obtainable,  she  to 
receive  the  Interest  thereon  during  her  life, 
but  no  part  of  the  principal,  except  In  case  of 
extreme  necessity  she  might  "draw  the  prin- 
cipal in  sums  not  exceeding  |50.  The  re- 
mainder of  the  principal,  at  her  death  to  go 
to  her  children  surviving  her." 

Fifth.  To  his  son  Blchard  was  given  the 
home  place,  consisting  of  110  acres,  with  the 
dwelUng  house  and  other  Improvements 
thereon.  This,  however,  was  charged  with 
the  payment  of  all  the  aforesaid  legacies,  in 
case  the  personal  property  was  insufficient  to 
pay  them. 

Sixth.  Appointed  Richard  Bowden  execu- 
tor of  the  wlU. 

On  May  9,  1907,  the  following  codicil  was 
duly  added  to  said  will:  "I,  Samuel  Bow- 
den, this  9tb  day  of  May,  1907,  do  hereby 
make  and  constitute  the  following  as  a  cod- 
icil to  the  foregoing  my  last  will  and  testa- 
ment; I  hereby  direct  and  will  that  the  sum 
of  two-thousand  dollars,  named  in  item  4  of 
my  will,  at  my  death  be  by  my  executor,  de- 
posited in  Clark  County  Savings  Bank,  of 
Kahoka,  Missouri,  at  the  highest  rate  of  In- 
terest paid  by  said  bank  and  the  Interest 
thereon  be  paid  annually  to  my  daughter, 
Ida  E.  Wendling,  until  she  arrives  at  the  age 
of  fifty  years,  when  the  principal  is  to  I)e 
paid  to  her  to  be  held  by  her  as  in  said  item 
four  and  at  her  death  to  be  disposed  of  as 
stated  in  said  term  four." 

A  trial  was  had  and  after  the  Introduction 
of  all  the  evidence  the  court  gave  the  jury  a 
mandatory  instruction  to  find  for  the  pro- 
ponents as  to  the  charge  of  mental  Incapac- 
ity, thereby  leaving  only  one  issue  for  the 
Jury  to  determine,  namely:  Did  proponents, 
through  undue  Infiuence  and  fraud  exercised 
over  the  mind  of  the  testator,  Induce  him, 
against  hia  will,  to  make  the  will  in  contro- 
versy? This  question  was,  by  the  court,  un- 
der certain  instructions  given,  submitted  to 
the  Jury,  who  by  their  verdict  answered  it  In 
the  affirmative.  Thereupon  the  court  ren- 
dered a  Judgment  setlng  aside  the  will,  and 
In  due  time  the  proponents  filed  a  motion 
for  a  new  trial,  which  was  by  the  court  over- 
ruled. After  taking  timely  and  proper  steps 
therefor,  the  proponents  appealed  the  cause 
to  this  court  Counsel  for  proponents  as- 
sign 16  errors,  most  of  which,  however,  from 
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the  views  we  bave  taken  of  the  case,  are  Im- 
material. 

Counsel  for  appellants  strenuously  Insist 
that  this  record  contains  no  evidence  which 
warranted  the  submission  of  the  question  of 
undue  influence  to  the  Jury,  and  that  the 
court  should  have  given  an  instruction  tell- 
ing the  Jury  that  there  was  no  evidence  in- 
troduced tending  to  show  undue  Influence  on 
the  part  of  appellants,  the  proponents,  and 
to  return  a  verdict  establishing  the  will.  Up- 
on the  other  hand,  counsel  for  respondents, 
with  equal  vigor  and  earnestness,  insist  that 
the  record  contains  ample  evidence  to  sup- 
port the  verdict  of  the  Jury  and  the  Judg- 
ment of  the  court 

From  this  brief  statement  of  the  principal 
legal  proposition  presented  for  determina- 
tion, it  becomes  necessary  for  us  to  review 
the  evidence  introduced  pro  and  con  upon 
that  question. 

Mr.  T.  L.  Montgomery,  for  the  proponents, 
testified: 

That  he  was  an  attorney  at  law,  and  resid- 
ed at  and  practiced  Iiis  profession -at  Kaho- 
ka.  Mo.,  and  in  surrounding  cities  and  towns. 
That  he  was  well  acquainted  with  Samuel 
Bowden,  and  bad  known  him  for  35  years, 
knew  him  intimately,  and  transacted  his  le- 
gal business.  That  he  prepared  the  will  in 
question,  read  it  over  to  him,  and  signed  it 
as  a  witness,  at  the  request  of  the  testator. 
That  before  he  signed  it,  the  testator  declar- 
ed it  to  be  his  last  will  and  testament  That 
at  his  request  he  signed  the  name  of  the  tes- 
tator to  the  codicil  to  the  will.  That  George 
W.  King  at  the  request  of,  and  in  the  pres- 
ence of,  the  testator  and  himself  signed  the 
will  as  a  witnes^.  That  he  and  Bert  Grldley 
attested  the  codicil  at  the  request  of  the  tes- 
tator. That  be  saw  both  the  testator  and 
Gridley  sign  the  codicil.  That  the  codicil 
was  written,  signed,  and  attested  in  his  law 
ofiSce  in  Kahoka,  after  having  been  read  to 
the  testator.  That  he  wrote  the  codicil  at 
the  request  of  the  testator,  and  after  hearing 
it  read,  the  testator  stated  that  It  was  Just 
what  he  wanted.  That  in  his  opinion  at  the 
time  the  testator  signed  the  will  and  codicil 
thereto  he  was  of  sound  mind  and  disposing 
memory.  That  the  testator  was  about  82 
years  of  age  at  the  time  he  wrote  the  will. 

On  cross-examination  he  testified  that  he 
thought  the  testator  bad  rheumatism,  but 
knew  of  no  other  ailments,  except  heart 
disease.  At  some  former  time  he  had  a 
cataract  upon  one  eye,  but  that  had  been 
removed,  and  after  its  removal  he  could  see 
very  much  better.  Tliat  the  testator  could 
write  his  name,  and  usually  did  so,  and  in 
a  very  good  liand.  That  be  did  not  write  his 
name  to  the  codicil,  but  be  requested  the 
witness  to  sign  it  for  him.  That  he  wrote 
a  previous  will  for  the  testator,  which  was 
prior  to  the  death  of  his  wife,  but  did  not 
remember  the  provisions  of  it,  nor  who  was 
the  executor  named  therein.  That  he  had 
not  made  a  previous — that  Is,  a  second — 


will  to  the  one  in  controversy,  to  his  knowl- 
edge. That  at  the  time  he  wrote  the  will  in 
question,  Bicbard'  Bowden  was  residing  in 
the  same  house  with  the  testator,  the  home 
place.  That  be  bad  no  knowledge  as  to 
whether  or  not  Bicbard  transacted  the  busi- 
ness of  his  father,  the  testator.  That  at  ttie 
time  of  the  testator's  death  be  had  no  live 
stock  on  hand.  He  had  transferred  it  to 
Richard  by  a  deed  of  sale.  That  the  witness 
wrote  the  bill  of  sale  at  the  request  of  the 
testator  in  1904,  and  told  him,  Richard,  to 
have  it  recorded.  Had  no  knowledge  what 
induced  the  testator  to  make  the  bill  of  sale, 
except  he  stated  that  he  wanted  Bicbard  to 
have  the  stock.  The  testator  told  bim  how 
he  wanted  the  will  drawn,  and  he  drew  it 
accordingly.  Bicbard  was  with  the  testator 
when  the  codicU  was  written.  That  during 
the  last  few  years  of  his  life,  Bicbard  usual- 
ly came  to  town  with  the  testator.  The  lat- 
ter did  some  business  with  the  Exchange 
Bank.  That  be,  the  vrltness,  was  president 
of  the  bank  where  the  bequest  to  Mrs.  Wend- 
Ung  was  to  be  deposited.  The  testator  paid 
him  for  his  services  for  writing  the  will. 
There  was  nothing  unusual  in  having  the  bill 
of  sale  recorded  that  he  could  see. 

Bedirect  examination: 

Bicbard  was  not  in  the  room  while  the  will 
was  being  written.  The  testator  knew  wb.~.t 
he  wanted  done,  and  'Would  do  it  or  have 
it  done;  and  when  he  once  made  up  his 
mind  regarding  a  matter,  it  was  hard  to 
Influence  him  to  change  bis  mind.  He  always 
had  a  mind  of  his  own  and  he,  the  witness, 
always  let  him  have  bis  own  way.  "Yon 
had  to." 

George  W.  King  testified  in  behalf  of  the 
proponents  as  follows: 

That  be  bad  lived  within  a  quarter  of  a 
mile  of  testator  since  1876,  and  was  well 
acquainted  with  him  and  had  visited  bis 
house.  That  he  saw  him  often  and  conversed 
with  liim  frequently.  That  be  signed  the 
will  at  the  request  of  the  testator.  The  tes- 
tator and  Mr.  Montgomery  were  present  when 
be  signed  the  will.  At  that  time  the  testator 
was  of  sound  mind  and  disposing  memory. 
That  he  saw  the  testator  frequently  after 
he  attested  the  will.  Sometimes  he  would 
see  him  frequently  and  then  again  he  would 
not  see  him  for  some  little  time.  He  never 
saw  anything  to  indicate  that  the  testator's 
mind  was  unsound  up  to  the  date  of  bis 
death.  He  was  a  man  of  strength  and  of 
strong  will  power,  a  good  business  man  and 
farmer.  He  was  energetic  and  strong  willed. 
The  testator  came  to  Clark  county  before  he 
did. 

On  cross-examination  he  testified: 

That  he  never  attested  any  other  will  for 
the  testator,  and  was  there  but  a  short  time 
upon  that  occasion.  Richard  did  not  go  into 
the  room  with  him  when  he  signed  the  wilL 
The  testator  at  that  time  was  almost  help- 
less with  rheumatism,  and  walked  very  fee- 
bly, with  a  cane,  also  had  some  trouble  wlUi 
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bl8  eyes,  but  he  read  Bome.  He  bad  an  oper- 
ation performed  on  i^  eyes.  That  he  did  not 
know  who  transacted  the  buslnesa  Richard 
had  charge  of  the  testator's  farm,  but  prior 
to  that  Hairy  had  charge  of  It.  That  he 
did  not  know  who  was  the  testator's  family 
physician  In  the  latter  part  of  his  life.  In 
1902  Mr.  and  Mrs.  Bowden  were  quite  sick. 
Richard  was  the  only  child  at  the  house 
when  the  will  was  signed.  The  testator  was 
sitting  down  and  signed  the  will.  Just  as 
any  one  else  would  have  done.  He  was 
troubled  with  a  swelling  in  his  feet  and 
limbs,  and  was  In  that  condition  when  he 
signed  the  will. 

Bert  Grldley  testified  on  behalf  of  the  pro- 
ponents as  follows: 

That  he  resided  in  Kahoka  and  was  a  law- 
yer by  profession,  and  had  known  the  tes- 
tator about  30  years.  Was  fairly  well  ac- 
quainted with  him.  That  he  signed  the 
codicil  at  the  office  of  Mr.  Montgomery.  Be 
was  sent  for,  and  found  the  testator  and 
Mr.  Montgomery  there,  and  some  oth^r  gen- 
tleman who  came  in  later.  That  he  signed 
the  codicil  at  the  request  of  the  testator, 
who  said  he  was  changing  his  will  and  want- 
ed him  to  sign  it  as  a  witness.  Mr.  Montgom- 
ery wrote  the  testator's  name  to  the  codicil, 
and  the  latter  touched  the  p&x.  The  testa- 
tor said  he  wanted  to  make  a  change  in  his 
will,  and  tlie  witness  said  he  understood  that 
he  was  adding  a  codicil  to  the  will.  The 
testator  was  right  there,  present,  when  the 
witness  signed  it ;  and  he  was  of  sound  mind 
and  disposing  memory.  The  testator  was  an 
Englishman  by  birth,  and  was  always  re- 
garded as  a  man  of  strength  and  power  and 
a  strong  mind,  somewhat  stubborn,  one  who 
could  not  be  influenced  to  do  a  thing  he 
did  not  want  to  do.  Richard  came  after  the 
witness  and  requested  him  to  sign  the  will. 

Here  the  proponents  rested  their  case;  and 
thereupon  the  contestants  Introduced  their 
evidence  as  follows: 

Counsel  for  contestants  in  their  statement 
of  the  case  have  chopped  up  and  so  mingled 
and  confused  the  testimony  of  the  various 
witnesses  that  It  Is  of  but  little  value  to  us, 
and  consequently  we  will  have  to  go  over  the 
record  and  select  such  evidence  as  we  think 
tends  to  prove  their  side  of  the  issues. 

Henry  Bowden  testified  on  behalf  of  the 
contestants  as  follows: 

That  he  was  a  son  of  the  testator  and  a 
brother  of  Richard  and  Samuel  H.  Bowden, 
and  of  Mrs.  Wendling.  Richard  and  Samuel 
married  before  he  did.  That  his  father  pur- 
chased two  80-acre  tracts  of  land  near  the 
bome  place;  he  gave  one  to  Richard  and 
the  other  to  SamueL  That  was  before  they 
married;  and  the  testator  hired  men  and 
had  those  lands  cleared  up  for  them.  That 
he  was  about  26  years  old  when  he  married, 
and  at  that  time  lived  with  liis  father  on 
the  home  place.  That  he  did  the  farm  work 
and  took  care  of  his  father  and  mother.    That 


his  father  had  rheumatism,  and  was  in  bad 
shape.  That  he  received  no  wages  from  his 
father  for  said  work.  His  father  made  a 
will  before  he,  the  -son,  was  married.  That 
the  testator  told  the  neighbors  time  and 
again  that  he  was  to  have  the  80  acres  on 
which  the  dwelling  house  stood ;  Mrs.  Wend- 
ling was  to  have  the  30  acres,  the  remainder 
of  the  home  place,  and  he  was  to  pay  her  the 
difference  in  the  values  of  the  30  and  80  acre 
tracts.  That  the  testator  told  him  that  he 
had  made  a  will  to  that  effect.  That  was 
after  he  married  and  was  living  with  the  tes- 
tator. That  he  and  his  wife  lived  with  the 
testator  about  three  years,  and  they  got 
along  nicely  together ;  and  his  father  was  as 
fond  of  his,  Henry's  wife,  as  if  she  had  been 
his  own  daughter.  That  after  living  there 
about  two  years,  a  change  came  over  the  tes- 
tator. That  during  the  first  two  years  he 
lived  with  his  father  he  and  his  brother 
Richard  exchanged  work  with  each  other, 
but  during  the  third  year  he  told  his  brother 
he  was  not  satisfied  with  that  arrangement, 
and  that  he  then  told  him  from  thence  on  he 
would  do  his  own  work,  and  he,  Richard,  to 
do  his  own.  That  seemed  to  offend  Richard, 
and  he  said,  "Ton  will  be  sorry  for  that." 
Thereafter  Richard  would  come  to  the  house 
while  he,  the  witness  was  away,  and  when 
he  would  return  home  he  would  find  his 
father  in  a  had  humor.  Richard  would  tell 
him  the  fences  needed  fixing,  and  that  every- 
thing was  going  to  rack;  and  his  father 
would  say  to  witness:  "Why  don't  you  fix  the 
fences  and  not  let  everything  run  down?" 
Sometliing  of  this  character  would  occur  al- 
most every  time  Richard  would  visit  the  fa- 
ther; some  two  or  three  times  a  week. 
That  finally  Richard  asked  his  father  why  he 
did  not  notify  him,  the  witness,  to  leave 
the  place,  and  told  him  that  he,  the  witness, 
would  then  have  to  leave.  That  a  few  days 
afterwards  he  received  a  notice  notifying 
him  to  quit  the  place,  and  shortly  thereafter 
he  left  That  testator  never  gave  him  any 
real  estate  and  but  little  personal  property. 
When  he  was  17  Ills  father  gave  him  a  colt, 
and  be  traded  tliat  for  a  mare,  from  which 
he  raised  three  colts.  That  when  he  was 
married  Ills  father  gave  liim  a  cow  and  calf. 
Later  he  gave  him  a  heifer  and  a  steer,  and 
said  that  he,  the  witness  had  taken  good  care 
of  things,  and  for  that  reason  he  gave  them 
to  him.  That  when  he  began  to  farm  his 
father  gave  liim  a  new  breaking  plow.  Those 
things  are  all  the  property  that  his  father 
ever  gave  him.  At  the  time  the  will  was 
made  he  had  purchased  a  farm,  but  had  not 
paid  for  it  That  he  consulted  his  father 
about  marrying,  and  he  bad  no  objections 
thereto.  That  in  addition  to  doing  the  farm 
work  he  assisted  in  doing  the  washing, 
sweeping,  making  beds,  and  caring  for  his 
mother.  Part  of  the  time  she  could  not  comb 
her  hair,  and  then  he  would  do  it  for  her. 
That  after  Richard  moved  to  the  home  place. 
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he  transacted  practically  all  of  his  father's 
bustness.  At  that  time  his  father  had  seven 
or  eight  head  of  horses'  and  about  the  same 
number  of  cows,  calves,  and  yearlings.  That 
the  fall  before  he  left  his  father's  place 
Richard  came  and  got  the  cattle  and  drove 
them  home.  In  1901  or.  1902,  he  and  his 
wife  went  to  his  father's  home  to  see  their 
mother,  who  was  sick  In  bed;  and  whUe 
sitting  there  and  talking,  his  father  came  In 
and  ordered  them  from  the  premises,  adding 
that  they  had  no  business  there,  and  that  he 
wanted  them  to  leave.  They  left  when  so 
ordered.  At  first  his  father  treated  them  all 
right,  but  later .  he  was  satisfied  that  his 
father  had  a  talk  with  Richard,  and  it  was 
then  that  he  ordered  them  away.  In  1906, 
prior  to  the  operation,  his  father  was  at  one- 
time blind.  That  he  saw  his  father  occasion- 
ally after  his  mother's  death,  and  whenever 
he  saw  him  he  would  speak,  and  his  father 
would  ask,  "Is  that  you,  Henry?"  and  would 
then  shake  hands.  Before  his  father  died, 
witness  heard  he  was  very  sick  and  low, 
and  he  went  down  to  see  him.  That  he  him- 
self had  been  sick  at  that  time.  That  after 
he  left  his  father's  house  he  never  had  an 
opportunity  to  have  a  private  conversation 
with  his  father;  either  Richard,  his  wife  or 
daughter  was  ever  present  when  he  was  on 
the  premises.  That  his  father  never  visited 
him;  he  always  made  some  excuse  for  not 
so  doing.  That  he  had  heard  that  his  father 
had  made  a  will  before  ho  died,  but  never 
knew  or  heard  what  its  provisions  were. 
That  he  never  knew  of  his  father  visiting 
Mrs.  Wendllng,  but  heard  that  he  did  so  once. 
That  his  father  gave  Richard  the  same 
amount  of  live  stock  that  he  gave  him.  That 
during  the  first  two  years  that  he  lived  with 
his  father,  they  had  no  serious  troubles. 
They  had  some  family  disputes,  but  when 
they  were  over,  they  were  aU  over;  never 
had  any  hard  feelings  toward  each  other. 
But  beginning  in  April  or  May  of  the  third 
year  of  his  stay  with  his  father  their  trou- 
bles began.  "When  Richard  would  come  over 
he  would  take  father  into  a  room  and  talk 
to  him  privately.  This  would  occur  once  or 
twice  a  week.  The  talk  Richard  had  with 
father  regarding  his  getting  the  place  was 
not  held  in  my  presence."  That  within  three 
or  four  days  after  Richard  had  that  conver- 
sation with  his  father,  witness  was  served 
with  a  notice  to  vacate  the  premises.  That 
at  this  time  his  father  "was  getting  feeble  in 
mind  and  body." 

On  cross-examination  be  testified  as  fol- 
lows: * 

That  he  resided  nine  miles  from  his  father, 
and  had  lived  there  about  seven  years.  Liv- 
ed upon  a  t&rm  of  170  acres.  That  he  had 
been  married  13  years.  Richard  was  mar- 
ried about  1  year  before.  At  that  time  he 
was  living  with  his  father,  and  shortly  there- 
after he  moved  to  his  own  place  which  was 
only  a  mile  away.    At  that  time  Samuel  was 


living  with  his  father  on  the  home  place, 
or  at  least  he  was  when  Richard  was  mar- 
ried. Samuel  was  married  shortly  before  the 
marriage  of  the  witness,  some  six  or  seven 
months.  Richard  and  Samuel  each  had  a 
farm  of  80  acres  of  their  own.  That  his 
sister,  Mrs.  Wendllng,  had  been  married 
about  16  years.  That  he  gave  his  tether  one- 
half  of  the  crops  raised  on  the  farm  for  the 
rent  thereof.  That  his  father  told  him  that 
he  could  bring  any  stock  to  the  farm  he 
saw  proper  to  do,  provided  it  was  no  more 
than  what  he,  his  father,  had.  That  while 
he  lived  with  his  father,  the  latter  had  some 
8  or  10  cows  and  5  or  6  head  of  heifers  and 
calves,  and  7  or  8  head  of  horses.  That 
when  he  left  the  home  place  he  took 
with  him  some  10  or  12  head  of  cattle,  4 
sows,  and  some  pigs,  one  load  of  com  and 
three  loads  of  hay.  That  he  did  not  take 
any  of  his  father's  cattle  with  him,  and  all 
the  hogs  that  he  took  belonged  to  him,  and 
hot  to  his  father.  That  he  took  his  own  bug- 
gy, harness,  and  team.  That  at  the  time  he 
left,  his  father  and  mother  were  In  poor 
health  and  needed  some  one  to  take  care  of 
them.  That  he  left  the  farm  in  1900.  That 
he  went  back  in  about  a  year,  when  his  moth- 
er was  sick.  Richard  was  at  the  home  ei- 
ther the  day  or  the  day  previous  to  the  first 
trouble  he,  the  witness,  had  with  his  father. 
That  at  that  time  he  and  Ms  wife  went  visit- 
ing, and  when  they  returned  he  found  his 
father  and  mother  ont  of  humor.  That  his 
father  never  complained  as  to  how  the  place 
was  managed  and  cared  for  during  the  first 
two  years  he  lived  there,  but  after  that  time 
the  trouble  began.  Just  after  Richard  would 
come  over,  his  father  would  complain  of  him 
for  not  keeping  up  the  fences,  clearing  oat 
the  stables,  etc.  That  In  reply  he  would  tell 
him  that  the  fences  were  in  good  repair,  and 
the  stables  were  kept  clean,  etc.  Did  not 
take  from  the  farm  one  hoof  of  stock  that  be- 
longed to  his  father. 

Charles  Vanosdol  testified  on  behalf  of  con- 
testants as  follows:  , 

That  be  resided  in  Keokuk,  Iowa,  and  was 
acquainted  with  Samuel  Bowden,  deceased. 
That  some  10  or  11  years  ago  he  went  to 
the  farm  of  Mr.  Bowden  to  purchase  a  horse^ 
and  while  there  Henry  was  combing  his 
mother's  hair,  like  she  was  a  child.  "Mr. 
Bowden  said  to  me,  'I  have  divided  up  my 
property,  and  I  think  I  have  done  it  right' 
I  told  him  I  didn't  know  that  it  was  a 
good  idea  to  divide  the  property  now.  He 
says,  *I  have  two  sons,  and  I  have  given 
each  one  80  acres  of  land.  Henry  gets  the 
home  place,'  and  40  or  30  acres  to  the  daugh- 
ter, and  then,  and  Henry  then  would  have  to 
pay  enough  cash  to  make  the  daughter  even 
up  with  him ;  that  is,  that  Henry  would  have 
to  pay  enough,  would  have  to  pay  his  sister 
enough,  to  make  them  two  evoi.  I  said,  'I 
think  you  have  done  it  as  good  as  you  could.* 
Q.  What  was  said  in  the  morning?    A.  In 
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the  morning  we  walked  out  In  the  yard,  and 
lie  pointed  out  this  land,  this  40  acres,  or  30, 
and  said.  This  land  my  daughter  gets,  and 
Henry  gets  the  home  place  but  he  has  to 
pay  his  sister  enough  to  make  it  even.' " 
Cross-examination  by  Mr.  Montgomery: 
"Henry  was  living  on  the  place  when  I 
was  there.  He  was  married.  That  was  11 
years  ago.  I  can't  give  the  month.  Was 
the  latter  part  of  the  summer;  it  was  warm 
yet  *  *  *  Q.  I  mean  this  conversation 
you  never  told  anybody  about  it?  A.  I  prob- 
ably told  this  attorney  this  forenoon.  Q.  Is 
that  the  only  person  you  told?  A.  Yes, 
■sir.  Q.  When  did  yon  tell  the  attorney?  A. 
This  forenoon.  Q.  This  is  the  only  time  you 
have  told  it  since  the  conversation  occur- 
red? A.  Tes,  sir;  that  Is  all.  Q.  Yon  must 
have  a  pretty  good  memory.  A.  I  think  my 
memory  is  pretty  good  yet  Henry  Bowden 
and  bis  wife  were  there  and  heard  the  con- 
versation between  me  and  his  father." 
Recross-examination  by  Mr.  Montgomery: 
"Q.  You  were  subpoenaed  here  in  town? 
A.  Yes,  sir.  Q.  You  came  across  the  line 
voluntarily?  A.  I  bad  a  little  business  in 
town.  I  believe  Mr.  Bowden  sent  for  me  to 
come  over.  Q.  When  did  be  tell  you  he 
wanted  you?  A.  Last  Wednesday  he  phoned 
to  me.  I  told  him  I  didn't  know  whether  I 
«ould  c<Hue  or  not" 

J.  B.  Wade  sworn  on  the  part  of  the  plain- 
tiffs testified  as  follows: 

"Reside  at  KlrksvlUe.  Am  66.  I  formerly 
lived  in  Knox  county,  and  I  also  lived  over 
here  on  Fox.  I  was  acquainted  with  Samuel 
Bowden.  Q.  How  intimately  were  you  ac- 
quainted  with  him?  A.  I  suppose  ever  since 
about  '70.  I  thrashed  for  him  in  '70.  Q. 
When  you  lived  in  Knox  county  did  you 
visit  in  the  neighborhood?  A.  Sometimes, 
and  would  see  him.  Q.  Did  you  have  any 
talk  with  him  after  his  wife  died?  A.  Yes, 
sir.  Q.  What  was  that  conversation  as  near 
as  you  can  remember?  A.  Something  about 
the  division  of  his  property.  •  •  •  Q. 
After  his  wife  died  what  was  the  conversa- 
tion that  you  had  with  him?  A.  Well,  it 
was  after  his  wife  died,  and  he  was  talking 
about  the  property,  and  he  said  he  had  made 
a  wiU,  and  that  he  had  given  Henry  Bowden 
and  bis  sister  the  home  place.  That's  what 
he  told  me.  Q.  X>ld  he  say  why?  A.  He  said 
he  had  helped  the  other  boys.  Q.  What  did 
he  say  about  his  condition?  A.  He  said  he 
was  in  bad  health,  that  he  was  almost  help- 
less, and  that  he  thought  It  was  time  he  was 
fixing  up  his  affairs,  talked  along  that  line. 
I  stayed  there  for  dinner  that  time.  Q.  Did 
he  say  anything  about  any  other  wills.  A. 
He  spoke  about  my  father's  will,  and  about 
the  disposition  he  bad  made  of  his  proper- 
ty, and  that  he  thought  it  was  a  just  will. 
We  talked  about  a  good  many  things.  Q. 
Did  you  see  him  after  that?  A.  I  saw  him 
once  or  twice  after  that  I  can't  remember 
the  dates.  Q.  Did  he  say  anything  to  you 
about  Henry  and  his  wife?    A.  He  said  he 


liad  been  out  of  humor  with  Henry;  that 
he  didn't  like  Henry's  wife.  I  don't  remem- 
ber when  his  wife  died,  but  anyway  me  and 
my  wife  were  sent  for,  and  I  was  there  back 
and  forth,  and  that's  how  this  matter  come 
up.  After  his  wife  died  I  had  been  there  a 
time  or  two,  and  I  didn't  notice  Henry  or 
Sam,  then  I  heard  that  the  old  man  wouldn't 
let  them  come.  I  went  down  to  tbe  place  to 
see  the  old  gentleman  about  it  to  speak  to 
him  about  it  about  the  boys  not  coming. 
The  old  man  said  that  he  would  like  to  have 
them  come,  and  finally  at  his  request  I  noti- 
fied them,  notified  Henry,  and  he  come  down. 
Q.  In  1905  and  1906  did  you  notice  any  change 
in  the  old  man's  mind?  A.  He  was  consider- 
ably afflicted  then  with  rheumatism.  I  can't 
state  exactly  the  state  of  his  mind.  Q.  You 
knew  Henry  when  he  went  on  the  farm?  A. 
I  always  thought  he  worked  well." 

On  cross-examination: 

"Q.  The  time  you  had  the  conversation 
about  the  timber  was  Mrs.  Bowden  alive? 
A.  Yes,  sir.  Q.  When  you  had  the  second 
conversation  Mrs.  Bowden  was  dead?  A. 
Yes,  sir;  about  a  week  or  a  little  longer.  Q. 
He  never  said  anything  to  you  about  a  will? 
A.  He  never  told  me  he  was  going  to  make 
one.  Q.  When  you  had  this  conversation  was 
Dick  there?  A.  Yes,  sir.  Q.  Was  Dick 
living  there  then?  A.  Yes,  sir;  he  was  living 
there  when  his  mother  died.  Q.  You  observ- 
ed the  boys  at  work  on  the  farm?  A.  Yes, 
sir.  Q.  The  old  gentleman  was  a  very  good 
farmer?  A.  Yes,  sir;  be  was  a  very  good 
farmer.  Q.  Tried  to  have  his  farm  work 
done  good,  and  looked  after  it  well?  A.  Yes, 
sir.  Q.  I  will  ask  you  if  be  wasn't  self- 
willed,  a  man  of  strong  will,  and  wanted  to 
have  bis  own  way?  A.  Yes,  sir.  Q.  That 
was  characteristic  of  him?  A.  Yes,  sir.  Q. 
He  had  been  a  successful  farmer?  A.  Yes, 
sir.  Q.  Managed  his  business  well?  A.  Yes, 
sir;  I  think  so.  Q.  Was  a  man  of  ordinary 
intelligence?  A.  Yes,  sir.  Q.  He  never  did 
state  what  provision  he  was  going  to  make 
for  his  wife?  A.  His  wife  was  dead  when 
be  talked  to  me  this  time  I  spoke  about  Q. 
His  mind  was  all  right?  A.  Yes,  sir.  Q. 
What  year  was  that?  A.  1902.  Q.  His  wife 
died  that  same  year?  A.  Yes,  sir."  He 
was  a  sufferer  from  rheumatism. 

W.  R.  Vanfossen  sworn  on  the  part  of  the 
plaintiffs  testified  as  follows: 

"Am  acquainted  with  Henry  Bowden,  one 
of  the  plaintiffs  here.  -  Q.  Do  you  remember 
when  he  left  his  father's  farm  and  moved 
onto  a  farm  he  had  rented?  A.  Yes,  sir; 
John  Houston  farm.  Our  farms  joined.  Q. 
Do  you  remember  what  property  he  brought 
there  when  he  came?  A.  Not  exactly.  Q. 
Approximate  it  A.  Ten  or  eleven  or  twelve 
calves,  might  be  more  or  might  be  less,  four 
head  of  horses  and  two  colts,  a  little  driving 
team,  and  I  think  one  of  the  four  was  a  blind 
horse,  and  I  believe  there  was  another.  I 
am  almost  sure  there  were  four  head  of 
horses.    Q.  Were  you  acquainted  with  Henry 
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Bowden  when  he  Uved  on  his  father's  farm? 
A.  Yea,  sir.  Q.  How  was  he  as  to  being  In- 
dnstrlons?  A.  He  was  an  Industrious,  hard- 
working man.  I  know  he  got  more  done 
than  I  could." 

On  cross-examination: 

"Q.  How  long  since  he  lived  on  the  Hons- 
ton  place?  A.  I  suppose  "99  or  1900.  Q., 
What  month  was  It  he  left  the  Houston 
place?  A.  First  of  March.  Q.  Before  yon 
went  on  the  witness  stand  had  you  been  dis- 
cussing how  much  stock  he  had?  A.  He 
asked  me.  Q.  Hare  you  discussed  It  with 
him?  A.  He  told  me  what  he  wanted.  I 
told  him  I  didn't  know  much  about  it  Q. 
Didn't  be  tell  you  how  much  stock  he  took 
there?  A.  No,  sir.  He  said,  'You  know 
about  what  stock  I  had  when  I  went  ther&' 
I  told  him  I  didn't  know  for  certain.  I  told 
him  I  didn't  think  he  had  more  than  10  or  12 
head  of  cattle.  Q.  Did  he  say  he  had  less? 
A.  No,  sir.  Q.  When  did  you  have  that 
talk?  A.  Just  about  a  week  ago.  Q.  Did 
he  discuss  how  many  hogs,  and  how  much 
grain,  oats,  and  com  be  took  there?  A.  No, 
sir.  Q.  Never  discussed  that  with  yon?  A. 
No,  sir. 

Fritz  Boon  sworn  on  the  part  of  the  plain- 
tiffs testifies  as  follows: 

Direct  examination: 

"I  reside  a  mile  east  of  here.  Was  ac- 
quainted with  Samuel  Bowden,  senior.  Have 
known  him  all  my  life.  Q.  Were  yoa  well 
acquainted  with  him?  A.  Yes,  sir.  Q. 
Would  you  see  him  quite  often?  A.  Yes,  sir. 
Q.  Did  you  ever  have  any  conversation  with 
him  about  liis  property?  A.  Yes,  sir.  Q. 
About  when  was  that?  A.  I  have  talked 
with  him  two  or  three  times  about  his  prop- 
erty 12  or  13  years  ago.  Q.  What  was  the 
conversation  you  had  with  him  first?  A.  He 
told  me  about  the  land  that  Sam  and  Dick 
had,  that  they  had  it  paid  for,  that  Sam  got 
one  SO  and  Dick  the  other  and  he  said  he 
would  divide  the  home  place  between  Henry 
and  Ida.  Q.  How  many  times  did  you  have 
that  conversation?  A.  Two  or  three  times 
he  told  me  that  Henry  and  Ida  were  to  have 
the  home  place.  Q.  Did  he  say  he  had  given 
80  to  the  boys?  A.  Yes,  sir.  Q.  In  the  lat- 
ter part  of  his  Ufe  did  you  observe  any 
change  in  his  condition.  A.  Not  very  much. 
I  didn't  see  him  very  many  times.  Q.  Did 
you  notice  that  he  was  failing  In  health?  A. 
The  last  time  I  talked  to  him  he  seemed  to 
be  a  little  feeble.  He  was  growing  pretty 
feeble.  His  eyesight  was  poor,  and  he  was 
in  pretty  bad  sliape.  Q.  Did  you  notice 
whether  or  not  bis  mind  was  weaker?  A.  I 
don't  know  that  it  was.  I  didn't  talk  to  him 
only  a  few  minutes.  Q.  Do  you  know  who 
attended  to  his  business,  the  running  of  the 
farm?  A.  Dick  attended  to  the  farm.  Q. 
Tended  to  the  old  man's  business  for  him? 
A.  I  think  so;  yes,  sir.  Q.  Did  the  old 
man  do  any  business  that  fOtt  know  of?  A. 
Not  that  I  know  oX." 


■    Redirect  examination; 

"Q.  Did  he  have  stock  on  that  farm,  and 
use  the  farm  as  if  it  was  his  own  farm?  A. 
I  suppose  so.  Q.  Were  you  acquainted  with 
the  place  before  Henry  was  married?  A. 
Yes,  sir.  Q.  How  was  the  place  kept  np  then? 
A.  I  couldn't  see  very  much  dlfTetence  at  any 
time.  Q.  How  was  Henry  as  to  being  indus- 
trious and  a  hard  worker?  A.  I  think  he 
was  industrious,  and  a  very  bard  worker." 

Sam  Hiller  sworn  on  the  part  of  the  plain- 
titts  testified  as  follows: 

Direct  examination : 

"Q.  What  is  your  occupation?  A,  Cashiw 
of  Exchange  Bank,  Kahoka,  Mo.  Q.  How 
long  have  you  been  there?  A.  Fourteen 
years.  Q.  Did  Samuel  Bowden  keep  an  ac- 
count with  you?  A.  Yes,  sir.  Certificates  of 
deposit  and  accounts.  Q.  From  1900  to  1907 
have  you  got  an  account  showing  his  certifi- 
cates? A.  Yes,  sir.  Have  the  certificates, 
and  the  records  of  the  different  transactionB. 
This  memoranda  I  have  is  prepared  from  the- 
certificate  register.  I  can  get  the  certificates. 
Q.  Very  well :  I  guess  we  better  have  them." 

Mrs.  Ida  Wendling,  sworn  on  the  part  of 
the  plaintiffs,  testified  as  follows: 

"Q.  What  relation  are  you  to  Samuel  Bow- 
den, senior?  A.  His  daughter.  Q.  Were  yoa 
the  only  daughter?  A.  Yes,  sir.  Q.  How 
far  did  you  live  from  him  the  latter  part  of 
his  life?  A.  I  suppose  about  three  miles  and 
a  half.  Q.  When  were  you  married?  A. 
1894.  Q.  Do  you  remember  about  the  time 
your  mother  died?  A.  1902.  Q.  Did  yoa 
stay  at  home  at  your  father's  house  during 
the  time  she  was  sick?  A.  I  was  there  just 
a  week  before  she  died.  I  stayed  there  from 
Monday  until  Friday.  She  died  Friday  night 
I  lacked  two  days  of  staying  there  a  week. 
Q.  After  Henry  left,  or  any  time,  did  you 
have  a  conversation  with  your  father  about 
his  property?  About  what  he  was  going  to 
do  with  it?  A.  I'  have  heard  father  say 
what  he  intended  to  do  with  his  property. 
He  had  given  Richard  and  Samuel  these  two 
80's,  and  the  homestead,  110  acres,  was  to  be 
divided  between  Henry  and  I.  Henry  was  t» 
have  the  home  place,  80  acres,  and  then  he 
was  to  pay  me  enough  to  make  it  even; 
that's  what  he  wanted  to  do  with  the  proper- 
ty. Q.  You  don't  know  whether  Richard  had 
any  Influence  over  your  father  or  not?  A.  I 
can't  say  as  to  the  influence.  We  couldn't 
talk  to  father  but  what  Richard  would 
be  there  listening.  Q.  Do  you  know  of  Rich- 
ard tending  to  any  business  for  Henry  after 
he  left  there?  A.  I  was  there  one  time,  and 
remember  of  father  sending  him  after  some 
money,  and  he  brought  the  money  home.  Q. 
Did  your  father  give  him  any  check  to  draw 
it?  A.  I  didn't  see  any  papers.  Q.  What 
was  the  feeling  between  Richard  and  your 
husband?  A.  Not  very  good.  Q.  Not  friend- 
ly? A.  Never  was  friendly.  Q.  Did  yott 
have  any  conversation  with  your  father  aboDt 
the  financial  condition  of  your  husband!    A. 
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Tea,  sir.  Q.  What  statement  did  your  father 
make  in  reference  to  that  matter?  A.  He 
said  he  had  heard  my  husband  was  financial- 
ly busted,  q:  How  did  he  say  he  had  heard 
it?  A.  He  said  brother  Richard  brought  the 
news  from  town.  Q.  Did  yonr  father  then 
make  a  demand  on  your  liusband  tor  $300 
that  he  had  borrowed  from  your  father?  A. 
Yes,  sir.  Q.  What  did  you  do?  A.  Paid  it 
right  then.  Q.  What  was  the  financial  condi- 
tion of  your  husband  then?  A.  Always  had 
money  whenever  he  wanted  it.  Q.  When 
did  you  ascertain  that  this  will  was  made  in 
the  shape  It  was?  A.  Not  until  after  fa- 
ther's death.  Q.  Had  yon  ever  heard  about 
such  a  will  as  that?  A.  I  had  heard  that 
brother  Dick  was  to  get  all  the  property.  I 
didn't  know  what  was  In  the  will  until  after 
his  death.  Q.  Had  you  ever  heard  that  your 
father  had  given  Dick  a  bill  of  sale  for  all 
his  personal  property?  A.  No,  sir.  Never 
untU  after  )il8  death.  A.  Did  your  father 
ever  give  you  any  personal  property?  A. 
Before  I  was  married  father  gave  me  a  Jer- 
sey calf,  and  be  gave  me  a  colt  A.  How  old 
were  you  when  yon  were  married?  A. 
Twenty-seven  past  Q.  Had  always  lived  at 
borne  and  kept  house?  A.  Yes,  sir.  Q.  At 
any  time  did  you  put  any  money  In  a  loan 
with  your  father?  A.  Yes,  sir.  Father  was 
making  a  loan  at  one  time,  and  I  put  in  $20. 
Q.  What  did  Richard  give  you?  A.  It  was 
$20  at  the  rate  of  8  per  cent  per  annum, 
and  there  would  be  $1.60  interest  and  he 
gave  me  a  dollar  and  a  half  and  said  it  was 
worth  10  cents  to  bring  it  to  my  place.  Q. 
Were  you  ever  there  when  your  brother 
Henry  lived  there?  A.  Yes,  sir;  twice.  Q. 
What  was  the  relationship  between  them 
then?  A.  Seemed  to  be  getting  along  good. 
Q.  What  was  the  condition  of  your  father 
physically  the  latter  part  of  his  life?  A. 
Was  very  feeble.  Q.  How  long  had  he  been 
that  way?  A.  I  can't  say.  Q.  What  seemed 
to  be  the  matter  with  him?  A.  Rheumatism 
and  heart  trouble.  Q.  C!ould  he  move  around 
good?  A.  He  was  crippled  up,  couldn't  move 
his  feet  good,  had  to  slip  them  along.  Q. 
How  was  his  eyesight?  A.  He  had  a  cata- 
ract on  his  eye,  and  had  it  taken  off.  Q. 
Were  you  ever  there  when  he  would  fail  to 
recognize  you  until  you  would  speak?  A.  He 
couldn't  recognize  even  members  of  the  fami- 
ly at  times,  until  after  they  spoke.  He 
couldn't  see  a  chair  in  the  room ;  would  have 
to  feel  for  a  chair  to  sit  down  on.  Q.  Did 
be  visit  yon  after  Richard-  moved  on  the 
place?  A,  He  was  there  once.  Q.  Did  you 
have  a  conversation  with  him?  A.  Only 
just  before  the  family  he  bid  me  good-bye. 
He  pressed  $5  In  my  hand.  Richard  and  his 
family  had  stepped  out  to  go  home.  Q.  They 
didn't  see  him  «^ve  it  to  you?  A.  Not  that  I 
know  of.  Q.  What  was  Henry's  condition 
ftaandally  at  the  time  this  will  was  made  in 
19067  A.  I  don't  know.  Q.  Do  you  know 
what  proper^  he  had?    A.  No,  sir.    Q.  Did 


you  ever  receive  any  of  the  household  goods 
at  the  time  you  were  married,  or  at  any  oth- 
er time?    A.  No,  air." 

W.  B.  Slsson,  sworn  on  the  part  of  the 
plaintiffs,  testified  as  follows : 

"Q.  What  Is  your  occupation?  A.  Physi- 
cian and  surgeon.  Q.  You  reside  in  Kahoka, 
Mo.?  How  long  have  you  been  practicing 
here?  A.  Twenty-one  years  in  March.  Q. 
Were  you  acquainted  with  Samuel  Bowden, 
senior,  In  his  lifetime?  A.  Yes,  sir.  Q.  How 
long  had  you  known  him  before  his  death? 
A.  Fifteen  or  16  years.  I  think  I  met  him  in 
'92  or  '93.  Q.  Were  you  ever  called  to  at- 
tend him?  A.  I  was  called  there  on  consulta- 
tion with  old  Doctor  McKee.  Q.  Who  was 
sick?  A.  Mrs.  Bowden.  Q.  How  long  were 
you  his  family  physician?  A.  Continuously 
from  1901  to  his  death,  and  before  that  for 
a  part  of  the  time.  I  done  his  practice  from 
1895.  Q.  Do  you  remember  of  being  out 
there  at  a  time  a  will  was  said  to  have  been 
made?  A.  Yes,  sir.  I  think  that  was  in 
1902.  Q.  What  condition  did  you  find  him 
in?  A.  Hei  had  been  sick,  I  think  he  and 
his  wife  had  pneumonia;  that's  my  recol- 
lection, I  think  maybe  that  same  day  be  was 
a  Uttle  excited.  I  was  out  there  in  the  morn- 
ing, and  was  called  again  after  supper.  Q. 
How  did  you  know  that  a  will  had  been 
written  at  that  time?  A.  I  can't  say.  Mr. 
Montgomery  and  his  brother  were  there.  I 
don't  know  whether  they  were  there  when  I 
got  there  or  not  Q.  Was  the  old  man  ex- 
cited? A.  Yes,  sir.  Q.  What  had  the  old 
gentleman  been  suffering  with  towards  the 
latter  part  of  his  Ufe?  A.  Rheumatism,  and 
organic  heart  disease.  He  had  had  a  cata- 
ract on  his  eye,  and  I  assisted  Dr.  Lapsley 
in  removing  it  Q.  This  organic  heart 
trouble  with  whldi  he  was  afflicted,  in  ad- 
dition to  his  other  ailments,  would  that  have 
a  tendency  to  weaken  his  mind,  or  cause 
him  to  be  in  such  a  condition  that  he  would 
be  easily  Influenced?  A.  Frequently  it  does; 
yes,  sir.  A  man  in  that  state  of  mind  would 
be  weaker  and  probably  more  easily  influ- 
enced. He  was  diildish.  He  wasn't  dement- 
ed, but  naturally  was  cJiUdlsh.  Q.  Would 
yon  say  tliat  he  was  in  a  condition  that  he 
would  be  easily  influenced?  A.  Any  man 
Uut  is  childish  would  be  easily  influenced." 

Cross-examination : 

"Q.  You  had  occasion  to  go  and  see  him 
when  he  was  suffering?  A.  Yes,  sir;  when 
he  was  sick.  Q.  You  never  interrogated  him 
about  his  business  affairs?  A.  No,  sir.  Q. 
Yon  would  simply  examine  him  and  adminis- 
ter the  medicine  you  thought  best  for  him 
to  have?  A.  Yes,  sir.  Q.  You  never  had  oc- 
casion to  talk  to  him  only  when  he  was 
sick?  A.  For  several  years  before  he  died  he 
was  in  the  habit  of  taking  some  medicine, 
I  think.  I  don't  think  he  went  over  two  or 
ttiree  weeks  without  taking  medicine.  Q. 
How  often  did  you  visit  him  in  1006?  A.  I 
don't  know  without  looking  at  my  books.    Q. 
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The  time  he  had  pneumonia  and  his  wife 
died  you  saw  him  more  frequently?  A.  Well, 
the  last  three  years  before  be  died  I  would 
see  him  once  a  month  anyhow.  Q.  Haven't 
you  sent  him  medicine  without  going  to  see 
lilm?  A.  Tes,  sir;  he  had  organic  heart 
disease.  Q.  Since  you  have  known  him,  what 
would  you  say  as  to  whether  he  was  a  man 
of  strong  will  power?  A.  In  Ills  younger 
days  I  should  Judge  he  was  a  man  of  con- 
siderable will  power.  Q.  Ordinarily  when 
you  would  go  to  see  him  it  was  when  he  was 
sick  and  suffering?  A.  I  suppose  he  would 
be  sick ;  yes,  sir.  Q.  He  was  a  man  that 
had  a  good  memory?  A.  Probably  did  have 
in  bis  younger  days.  Q.  You  are  simply 
telling  his  condition  when  you  would  be 
there  and  see  him?    Q.  Tes,  sir." 

Re-direct  examination:    - 

"Q.  What  were  the  remedies  you  admin- 
istered to  him?  A.  Well,  remedies  for  the 
heart  trouble  and  dropsical  aflUction ;  and  he 
would  improve  for  a  while.  You  see  his 
circulation  was  poor,  and  I  would  give  reme- 
dies to  improve  that  Q.  Would  he  be  kind 
of  drowsy?  A.  Yes,  sir;  at  times.  Q.  Might 
not  the  medicine  have  a  bad  effect  on  his 
mind?  A.  Primarily  it  would  benefit  him, 
would  benefit  his  mind  from  the  fact  that  it 
would  restore  the  circulation;  his  heart 
trouble  would  tend  to  produce  dullness,  and 
the  heart  stimulant  would  relieve  that  to 
some  extent." 

^Tbe  bill  of  sale  previously  mentioned,  from 
the  testator  to  Richard,  was  for  two  horses, 
three  milch  cows,  one  two  year  old  heifer, 
three  yearling  steers,  three  spring  calves,  one 
binder,  one  two-horse  wagon,  one  cultivator, 
one  planter,  one  com  sbeller,  one  sulky  hay 
rake,  and  all  farming  implements  and  uten- 
sils on  the  farm,  and  the  consideration  there- 
for was  $200.  Tills  was  duly  acknowledged 
and  recorded  November  15,  1904. 

Contestants  then  introduced  in  evidence 
about  20  certificates  of  time  deposits  of  vari- 
ous dates  and  for  various  amounts,  on  the 
Exchange  Bank,  in  the  name  of  Samuel  Bow- 
den,  all  of  which  were  indorsed  by  R.  S. 
Bowden;  the  two  last  by  him  as  administra- 
tor. The  cashier  of  the  bank  testified  that 
all  of  those  transactions  were  conducted  by 
Richard  Bowden  for  his  father,  Samuel  Bow- 
den; also  that  prior  thereto  Henry  Bowden 
bad  made  three  similar  deposits  for  his  fa- 
ther. 

Andrew  O'Day,  sworii  on  the  part  of  the 
plaintiffs,  testified  as  follows: 

Direct  examination : 

Was  acquainted  with  Samuel  Bowden  in 
Ills  lifetime.  Was  acquainted  with  Mr. 
WendUng,  and  Richard  Bowden.  "Q.  Did 
you  have  a  conversation  with  Richard  Bow- 
den about  Mr.  Wendllng?  A.  Yes,  sir.  Q. 
What  was  it?  A.  He  spoke  to  me  about  Mr. 
Wendllng  going  to  hard  drinking.  I  said  it 
was  a  mistake;  that  he  would  only  take  a 
glass  of  beer  or  two.    Q.  Was  he  drinking  to 


excess  at  that  time?  A.  No,  sir.  Q.  How 
has  he  been  financially  from  1902  on  up?  A. 
He  was  pretty  well  fixed,  a  hard-working, 
industrious  man  with  plenty  money.  He 
was  in  good  circumstances.  Q.  You  have 
been  around  his  home?  A.  Yes,  sir.  Q.  Do 
you  know  how  much  laud  he  has?  A.  Three 
hundred  and  seventy-five  or  400  acrea  Q. 
How  does  he  live?  A.  He  lives  mighty  well. 
Q.  Did  you  have  a  conversation  with  Sam- 
uel Bowden,  Sr.,  about  his  daughter?  A. 
Yes,  sir.  Q.  State  what  that  conversation 
was?  A.  I  had  visited  there  (Mr.  Bowden's) 
on  Sunday  before  he  died.  We  sat  there  in 
the  room  and  talked  probably  two  hours,  and 
in  his  talk  he  said  he  understood  that  Mr. 
Wendllng  Iiad  gone  to  drinking,  drinking 
hard.  I  said,  'That's  a  mistake;  he  has  not' 
Q.  What  farther  was  said?  A.  He  said  Ida 
worked  hard  on  this  place,  and  'I  feel  sorry 
for  her.'  And  he  says,  'She  is  working 
hard  yet'  Q.  Was  there  anything  said  in 
that  conversation  about  the  financial  condi- 
tion of  Mr.  Wendllng?  A.  I  don't  recollect 
of  anything  being  said." 

Cross-examination : 

"Q.  During  the  years  1902  and  1903  was 
he  very  much  in  debt?  A.  I  don't  know.  I 
didn't  look  after  these  matters.  I  don't 
know  how  much  he  was  in  debt  Q.  You 
said  you  knew  he  owned  this  land?  A.  I 
knew  be  was  in  possession  of  it" 

All  this  testimony  was  objected  to,  and 
exceptions  duly  saved. 

P.  I.  Wllsey,  sworn  on  the  part  of  the 
plaintUfs,  testified  as  follows: 

"Q.  What  position  do  yon  occupy  in  Clark 
county?  A.  I  am  collector,  of  Clark  county. 
Ma  Q.  Have  you  got  a  copy  of  the  assess- 
ment list  of  H.  H.  Bowden,  1901,  for  the 
taxes  1901?  A.  Yes,  sir.  Q.  Will  you  turn 
to  it?  A.  xaxes  show  tb4  assessment  was 
for  1900,  assessment  year  1900  for  taxes  1901 
shows  it  was  on  two  horses,  six  cattle,  and 
six  hogs,  and  $30  worth  of  other  personal 
property." 

Cross-examination : 

"Q.  What  is  that  yon  liave?  A.  Assess- 
ment for  1900  for  taxes  1901." 

Plaintiff  rests. 

Richard  Bowden  testified  on  behalf  of  pro- 
ponents as  follows : 

"I  am  one  of  the  defendants  in  this  case. 
Henry  Bowden  lived  on  Father's  farm  in  1899 
and  left  in  1900.  At  the  time  he  left  he  took 
with  him  21  head  of  cattle  from  yearlings 
up.  They  were  worth  about  $30  a  head.  He 
also  took  eight  head  of  horses,  worth  about 
$100  each,  40  head  of  hogs,  worth  $4  or  $5 
each,  four  or  five  loads  of  com,  worth  40 
cents  per  bushel,  three  or  four  loads  of  oats, 
worth  30  cents  a  bushel,  four  or  five  loads  of 
hay,  worth  $6  a  ton.  He  also  took  a  buggy, 
plow,  a  cultivator,  and  some  harness.  AU  of 
said  property  was  worth  about  $1,S00  or 
$1,600.  The  farm  was  not  in  a  very  good 
condition  when  Henry  left  It;  he  had  let  tbe 
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hedge  fences  grow  up,  all.  of  which  were 
aboQt  one  mile  In  length.  It  had  not  been 
trimmed  for  two  or  three  years.  The  ma- 
nure was  about  two  feet  deep  In  the  stables. 
AU  other  fencing  on  the  place  was  in  bad 
shape."  That  he  did  the  chores  for  his  par- 
ents from  1900  to  1902,  and  after  that  rented 
the  farm  and  moved  down  there,  and  gave 
one-third  of  what  was  raised  thereon  as 
rent.  Father  and  mother  were  at  that  time 
In  poor  health.  He  rented  the  farm  and 
moved  down  there  at  the  suggestion  of  his 
brother-in-law,  Mr.  Wendllng,  and  that  sug- 
gestion was  satisfactory  to  his  father,  as  he 
said  he  and  Henry  could  not  get  along  to- 
gether. That  he  had  nothing  to  do  with  his 
father  having  Henry  move  from  the  place. 
He  knew  his  father  was  dissatisfied  with 
Henry,  but  he  did  not  talk  to  Henry  about 
his  going  on  the  place ;  but  did  talk  to  Wend- 
llng. That  after  he  moved  to  his  father's 
place,  Mr.  Wendllng  visited  there  frequently ; 
so  did  Mrs.  WendUng.  They  were  both 
there  at  the  time  of  his  mother's  death, 
which  was  in  1902,  and  came  there  after  her 
death.  That  he  knew  of  the  bill  of  sale  from 
his  father  to  himself,  selling  the  personal 
property  therein  mentioned.  Father  said  he 
was  unable  to  care  for  the  same,  and  would 
sell  it  to  him  for  $200,  the  price  therein 
stated.  He  paid  the  price  and  took  the  prop- 
erty. That  while  there  he  transacted  his 
father's  bnsinesa  "Q.  At  whose  direction? 
A.  At  Ms  direction.  His  money  and  property 
were  kept  separate  from  mine.  I  hauled  and 
sold  his  grain,  and  he  cashed  his  own  checks 
given  therefor.  I  was  always  directed  by 
my  father  as  to  bow  to  transact  his  business." 
He  was  named  as  executor  in  the  wHl,  but 
did  not  know  that  fact  until  after  the  death 
of  his  father.  He  got  it  from  the  office  of 
Mr.  Montgomery.  He  bad  it  sealed  and  lock- 
ed up  in  his  desk.  That  he  never  in  any 
manner  influenced  hla  father  in  making  the 
will;  nor  did  he  ever  have  a  conversation 
with  his  father  as  to  what  he  should  will  to 
Samuel,  nor  as  to  any  of  the  other  children. 
That  he  never  told  his  father  that  Mr.  Wend- 
Ung was  financially  broken,  or  regarding  his 
financial  condition.  That  he  heard  Henry 
testify  regarding  his  looking  after  his  fa- 
ther's certificates  of  time  deposits.  That 
said  testimony  was  correct,  and  that  he  at- 
tended to  the  same  at  his  father's  direction, 
but  always  kept  his  business  separate  from 
his  own.  That  his  father  kept  his  certifi- 
cates in  the  bureau  drawer,  and  the  witness 
kept  his  In  bis  trunk  upstairs.  In  all  money 
matters  the  witness  would  give  his  father  his 
certificates  and  keep  his  own.  He  would  put 
bis  away.  Whenever  his  father  wished  to 
cash  a  certificate  or  deposit,  he  would  give 
it  to  witness,  and  he  would  take  it  to  the 
bank  and  have  it  cashed ;  and  if  tlie  certifi- 
cate was  to  be  renewed,  be  would  have  it  re- 
newed, surrender  the  old  one  to  the  bank  and 
give  the  new  one  to  his  father.  That  after 
the  death  of  his  father  he  found  all  of  the 


certificates  of  deposit  in  the  bnrean  drawer 
where  his  father  kept  them.  That  they  were 
Inventoried  by  him  as  executor,  and  he  cash- 
ed them  and  accounted  for  the  proceeds 
thereof.  Tliere  was  shown  to  witness  a 
number  of  checks  drawn  by  himself  and  pay- 
able to  various  parties,  for  various  amounts, 
for  various  purposes,  which  were  identified 
and  introduced  in  evidence  without  objec- 
tion, among  which  was  one  for  $2,000,  pay- 
able to  himself,  and  deposited  for  one  year 
In  the  Clark  (bounty  Savings  Bank,  bearing 
3  per  cent.  Interest  on  account  "of  Mrs.  Ida 
Wendllng,  under  the  will  of  Samuel  Bowden, 
deceased."  On  cross-examination  he  testi- 
fied as  follows: 

That  he  knew  his  father  had  made  a  will, 
and  that  Ills  father  told  him  that  he  left  it 
with  Mr.  Montgomery  for  safe-keeping.  That 
he  and  his  father  never  talked  of  the  will  be- 
fore it  was  made.  That  at  the  request  of 
his  father  he  went  for  Mr.  Montgomery  to 
go  out  to  his  father's  house,  as  he  wanted  to 
see  him.  That  he  did  not  go  after  Mr.  E^ng 
to  come  and  sign  the  will.  That  he  knew 
nothing  about  a  will  that  was  to  be  made; 
that  his  father  had  never  mentioned  it  to 
him,  and  that  knew  nothing  of  it  until  his 
father  made  the  codicil  thereto.  Did  not 
then  know  what  disposition  his  father  had 
made  of  his  property,  nor  never  knew  that 
until  he  beard  the  will  read  after  his  father's 
death.  That  he  knew  nothing  about  Henry's 
going  off  the  place.  Did  not  go  down  there 
and  talk  to  bis  father  about  that  fact  Did 
not  go  down  there  and  tell  his  father  that 
Henry  was  letting  the  place  go  to  rack. 
"Father  gave  William  and  Samuel  each  an 
80-acre  tract  of  land  near  his  home  place. 
William  went  West,  and  deeded  his  80  to 
Samuel,  and  In  consideration  thereof,  Sam- 
uel deeded  his  80  to  me.  My  sister  work- 
ed at  home  while  living  there;  so  did  Hen- 
ry ;  all  of  us  worked  on  the  farm,  but  Sister' 
did  not  work  in  the  fields;  she  had  plenty 
of  work  In  the  house  to  do.  We  had  a  girl 
there  to  assist  her  to  do  the  work."  Never 
said  to  any  one  Mr.  Wendllng  was  drinking. 
Never  talked  to  his  father  about  depositing 
his  sister's  legacy  in  the  Clark  County  Sav- 
ings Bank.  "Father  did  his  business  with 
the  Exchange  Bank."  Never  talked  to  his 
father  about  bow  many  cattle  Henry  took 
from  the  place  when  he  moved  therefrom. 
He  was  not  there  wben  he  took  them^  but  he 
drove  them  by  his  house  when  leaving  there. 
Young  Irvin  was  assisting  him  to  drive  them, 
and  there  were  21  head,  but  did  not  remem- 
ber how  many  cows,  calves  nor  yearlings 
there  were.  He  had  eight  head  of  horses 
and  two  colts.  Did  not  tell  any  one  about 
this.  He  supposed  his  father  knew  of  it. 
'T  don't  know  of  it,  if  I  did.  Q.  Didn't  you  tell 
him  [your  father]  that  you  saw  him,  Henry, 
taking  21  head  of  cattle,  40  head  of  hogs, 
eight  head  of  horses,  when  you  were  talking 
to  him  about  it?  A.  I  don't  remember. 
•    •    •    We    talked    some.    Yea,    sir.    He 
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drove  the  stock  right  by  my  house."  He  did 
not  go  to  his  father's  that  evening.  He  went 
the  next  day,  but  never  said  anything  to  him 
about  the  stock  which  Henry  drove  from  the 
place.  He  had  nothing  to  do  with  the  notice 
that  was  served  upon  Henry  to  leave  the 
place,  nor  never  heard  of  It  until  yesterday. 
He  had  heard  his  father  complain  of  Henry. 
"We  talked  about  the  matter  a  couple  of 
times."  He  talked  to  his  father  whenever 
he  went  over  there,  and  paid  no  attention  as 
to  whether  Henry  was  there  or  not  He  had 
some  trouble  with  Mr.  Wendllng.  It  grew 
out  of  a  loan  of  $100  be  made  to  him.  "He 
agreed  to  pay  me  5  per  cent  Interest,  but 
never  paid  it  Never  had  any  trouble  with 
him  over  his  wife."  He  never  told  her  to 
stand  up  for  her  rights  and  he  would  pay  her 
attorney  fees.  Never  bought  any  calves  with 
Henry.  He  had  received  a  horse  and  cow 
from  his  father. 

Thomas  McCarty  testified  for  proponents 
as  follows : 

That  he  Iiad  resided  in  Pike  county  ever 
since  1852,  and  knew  Samuel  Bowden  ever 
since  1870.  Resided  about  one  mile  from 
him.  Had  visited  him  and  had  various  busi- 
ness transactions  with  him.  That  he  never 
saw  anything  wrong  with  his  mind,  and  it 
was  good  the  last  time  he  saw  him.  Mr. 
Bowden  was  a  man  of  very  strong  will,  and 
nothing  could  Influence  him.  He  was  a  suc- 
cessful farmer  and  business  man.  He  kept 
the  farm  up,  and  everything  in  good  repair. 

On  cross-examination: 

"Bichard  Bowden  married  my  niece.  Mr. 
Samuel  Bowden  was  very  feeble  during  the 
last  few  years  of  his  life.  He  could  not  get 
around.  He  was  fixed  in  his  opinions,  but 
reasonable ;  if  he  made  up  his  mind  about  a 
person  he  stuck  to  it" 

Frank  NefC  testified  for  proponents  as  fol- 
lows : 

"I  reside  in  Pike  county,  and  am  a  farmer." 
Knew  Samuel  Bowden,  Sr.,  since  1868.  He 
resided  about  one  mile  from  him;  their 
farms  Joined.  Saw  him  quite  often,  and  vis- 
ited blm  at  his  home.  He  remembered  when 
he  died.  In  his  opinion,  he  was  a  man  of 
sound  mind  and  reasonable.  He  had  a  mind 
of  his  own,  and  It  was  characteristic  of  him 
that  he  could  not  be  easily  influenced.  He 
had  a  talk  with  deceased  a  week  or  two  be- 
fore his  death,  and  in  his  opinion  he  was 
then  of  sound  mind.  Did  not  see  any  differ- 
ence in  his  mind  when  sick  or  well.  He  al- 
ways kept  bis  farm  up  In  good  condition. 
His  fences  were  good.  Did  not  remember 
much  about  that  when  Henry  left,  but  he 
thinks  be  left  the  hedges  untrlmmed. 

On  cross-examination: 

In  1892  he  moved  a  little  further  from  Mr. 
Bowden  than  he  was  prior  to  that  time,  and 
consequently  did  not  see  him  so  often,  al- 
though he  would  see  him  occasionally.  Knew 
Henry ;  he  was  a  good  worker.  He  and  his 
father  got  along  all  right  up  to  about  a  year 


or  two  before  the  old  gentleman  died.  He 
never  knew  what  their  troubles  were  about; 
only  what  he  was  told.  Mr.  Bowden  was 
feeble,  had  rheumatism  and  he  beard  he  had 
heart  trouble ;  also,  he  could  not  walk  very 
well.  He  always  walked  with  one,  and  part 
of  the  time  with  two  canes,  and  some  of  the 
time  not  at  all.  His  eyesight  was  poor ;  at 
times  he  could  hardly  see.  He  had  an  oper- 
ation performed  on  bis  eyes,  and  after  that 
he  saw  much  better, 

Thomas  Wood  testified  on  behalf  of  the 
proponents  as  follows: 

That  be  was  a  farmer,  and  resided  2% 
miles  from  Mr.  Bowden.  Knew  him  well. 
He  was  a  man  of  sound  mind,  self-willed, 
and  was  not  easily  infiuenced  as. to  bis  opin- 
ion. 

On  cross-examination: 

He  bad  rheumatism  and  could  not  get 
around  very  well. 

G.  W.  Taut  testified  for  proponents  as  fol- 
lows: 

"Reside  in  Kahoka ;  am  a  lawyer.  Have 
known  Mr.  Bowden  for  many  years."  He 
lived  near  him  before  he  began  practicing 
law.  The  families  were  good  friends.  He 
was  a  man  of  sound  mind  and  strong  will. 

Robert  Wood  testified  for  proponents  as 
follows: 

Knew  Mr.  Bowden  well,  and  that  he  was  a 
man  of  sound  mind. 

John  Wood  testified  for  proponents  that  he 
had  known  Mr.  Bowden  well  ever  since  1806; 
that  he  was  a  man  of  sound  mind,  and  strong 
will  power. 

Louis  NefC  testified  for  proponents  that  be 
knew  Mr.  Bowden;  that  he  was  a  man  of 
sound  mind  and  was  a  self-willed,  man,  not 
easily  influenced.  He  was  that  way  up  to 
his  death. 

James  Brickey  testified  for  proponents, 
substantially  the  same  as  did  Louis  NefF. 

Hesekia  Kilmer,  by  deposition,  testified 
for  proponents  substantiaUy  the  same  as 
Neff. 

John  King  testified  for  contestants  in  re- 
buttal, as  follows: 

"I  know  the  Bowden  farm;  it  is  worth 
$65  per  acre.  Have  seen  Mrs.  Wendllng 
working  there,  raking  hay  and  gathering 
up  the  haycocks  when  they  were  putting  up 
hay.  Do  not  remember  of  seeing  her  do  any 
other  farm  work. 

Sarah  Irvln  testified  for  contestants  aa  fol- 
lows: 

"Don't  remember  of  Dick  coming  to  his 
father's  place  In  the  absence  of  Henry,  and 
showing  him  over  the  farm." 

John  Irvln  testified  for  contestants  as  fol- 
lows: 

"Don't  know  bow  often  Dick  came  there 
while  Henry  lived  there.  I  helped  Henry 
Bowden  move  his  stock  from  the  old  place. 
He  took  cattle  and  horses  both,  16  or  17  head, 
that  Includes  the  colts,  calves,  and  every- 
thing. Q.  Do  you  remember  one  Sunday  when 
Richard  Bowden  came  down  to  the  old  home 
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place  and  took  hla  father  ont  over  the  farm, 
on  Sunday  while  Henry  was  away?  A.  I 
cannot  say  whether  It  was  Sunday,  Mondity, 
or  Tuesday.  Q.  While  Henry  was  away? 
A.  Yes,  sir.  Q.  Do  you  remember  of  Dick 
going  down  there  and  taking  the  old  gentle- 
man out  over  the  farm  In  a  buggy,  when  Hen- 
ry was  away  from  home?  A.  I  can't  say 
whether  Henry  was  there  or  not.  Q.  When 
was  that?  Was  It  towards  the  latter  part  of 
the  time  that  Henry  stayed  there?  A.  1 
think  it  was  along  in  summer.  Q.  Went  be- 
fore Henry  left?    A.  Yes,  sir." 

Cross-examination: 

"I  had  a  conversation  with  Henry  Bowden 
with  reference  to  being  a  witness,  in  the  ju- 
ry box  yesterday.  Nobody  in  there  but  Just  I 
and  him.  He  says,  'John  we  was  all  friends 
together,  and  I  would  like  to  have  you  help 
me  out,  what  you  know  about  it  if  you  can,' 
he  said  to  help  him  ont  If  I  could,  and  he 
Would  see  it  was  all  right.  Said,  'Help  me 
out;  and  I  will  see  it  is  all  right  with  you.' 
I  says,  'Henry,  I  don't  care  whether  It  makes 
you  mad  or  makes  Dick  mad.  I  am  going  to 
tell  the  straight  I  helped  to  drive  the  stock 
over,  and  have  never  thought  about  It  after- 
wards until  the  sheriff  subpoenaed  me.'  I 
didn't  keep  any  memorandum  of  the  exact 
number.  Since  that  time,  I  have  helped 
drive  cattle  several  times.  There  Is  nothing 
special  to  impress  the  number  on  my  mind, 
nothing  unusual  about  it.  Henry  was  pay- 
ing me  for  this.  The  road  he  took  had  pret- 
ty nearly  slipped  my  memory.  I  cannot 
have  any  clear  recollection  which  way  he 
went  1  think  Henry  and  I  drove  the  cattle. 
Dad  went  along,  my  pa.  Some  of  the  stuff 
was  hauled  In  a  wagon." 

Deposition  of  BL  D.  Rltchey  introduced  by 
plaintiffs.  E.  D.  Rltchey,  being  duly  sworn, 
deposed  and  says: 

"Have  lived  In  Clark  county.  Mo.,  16  or  18 
years.  I  was  acquainted  with  Samuel  Bow- 
den, Sr.,  in  his  lifetime,  for  37  to  40  years. 
Was  In  business  at  Kahoka  part  of  the  time, 
handling  stock.  I  had  a  conversation  with 
Samuel  Bowden,  Sr.,  deceased.  In  his  life- 
time as  to  the  disposition  of  his  property 
among  his  children.  As  to  the  dates  of  this 
conversation,  It  la  hard  for  me  to  tell,  but  I 
would  say  10  or  12  years  ago.  He  and  his 
wife  took  dinner  with  me  when  he  lived  in 
town.  It  might  have  been  longer  than  that 
He  owned  the  farm  where  he  was  living,  and 
two  places  north  of  that;  there  was  three 
places  at  the  time.  My  best  recollection  is 
there  was  80  acres  in  the  two  north  places, 
and  I  think  more  than  that  In  the  south 
place.  He  was  making  a  will.  I  came  down 
town  with  him  and  went  back  and  took  din- 
ner and  I  witnessed  the  will,  as  I  remember 
It.  These  two  places  north  of,  he  told  me  he 
was  paying  them  out  for  the  two  oldest  sons, 
and  the  old  place  was  a  part  of  It  to  go  to 
bis  younger  son,  and  his  younger  son  was  to 
pay  the  sister  some  money,  and  I  cannot  re- 
collect the  exact  amount    My  recollection 
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was  that  It  was  $1,000,  but  I  would  not  be 
positive.  Henry  Is  the  youngest  son.  I  can't 
tell ;  my  recollection  Is  that  It  was  here  in 
this  building;  don't  know  who  the  other 
witness  was.  I  didn't  read  the  will,  but  I 
heard  it  read.  Bill  Robinson  had  something 
to  do  with  it  if  I  remember  right  We  came 
down  from  home  after  dinner,  and  the  pa- 
pers were  drawn,  and  I  was  a  witness  to  It 
I  don't  remember  of  any  other  conversation 
that  I  had  that  I  can  recollect  During  the 
time  that  I  lived  here  and  was  in  the  stock 
business,  I  purchased  stock  from  these  farms. 
I  did  all  the  trade  with  the  old  gentleman. 
Still  you  might  say  with  the  family.  I  paid 
the  old  gentleman.  I  know  that  I  have  been 
on  these  farms,  the  old  gentleman  told  me 
he  was  paying  out,  and  that  It  was  going  to 
go  to  the  oldest  sons,  but  I  can't  remember 
whether  I  bought  it  or  not" 

This  was  all  the  evidence  introduced  on 
the  trial  of  the  cause. 

Wm.  Ik  Berkbelmer  and  T.  L.  Montgom- 
ery, both  of  Kahoka,  for  appellants.  John 
D.  Smoot,  of  Klrksvllle,  John  A.  Whiteside, 
of  Kahoka,  and  W.  T.  Rutherford,  of  Jeffer- 
son City,  for  respondents. 

WOODSON,  P.  J.  (after  stating  the  facta 
as  above).  I.  From  the  foregoing  statement 
of  the  case  it  is  seen  that  the  two  primary 
questions  presented  by  the  pleadings  and 
the  evidence  were:  First  that  Samuel  Bow- 
den, the  testator,  was  at  the  time  of  maldug 
and  publishing  the  will  in  controversy  of 
unsound  mind;  and,  second,  that  the  will 
was  not  his  free  act  and  deed,  but  was  the 
result  of  undue  Influence  exerted  over  his 
mind  by  Richard  and  Samuel  Bowden,  Jr., 
'sons  of  the  testator,  and  the  proponents  of 
thewiU. 

At  the  close  of  all  the  evidence  In  the 
case,  the  trial  court  by  a  mandatory  in- 
struction, compelled  the  Jury  to  find  for  the 
proponents  as  to  the  question  of  mental  in- 
capacity of  the  testator  to  make  a  will,  and 
thereby  eliminated,  and  properly  so.  In  my 
opinion,  that  question  from  the  case.  That 
ruling,  of  course,  carries  with  it  all  of  the 
tacidental  or  subsidiary  questions  thereto, 
and  without  further  ado,  we  place  it  and 
them  aside. 

We  now  take  up  the  other  primary  ques- 
tion presented,  namely,  the  question  of  un- 
due Influence  exerted  over  the  mind  of  the 
testator  by  the  proponents,  and  the  ques- 
tions that  are  Incidental  thereto. 

Attending  the  first:  Was  the  evidence  in- 
troduced at  the  trial  sufiSclent  to  support 
the  verdict  of  the  Jury  setting  aside  the  will? 

[1]  In  approaching  this  question  It  should 
be  borne  in  mind  that  the  burden  of  proof 
as  to  that  issue  rested  upon  the  proponents 
Our  reason  for  so  stating  is  that  the  pro- 
ponents admit,  and  all  the  witnesses  testi- 
fied, that  Richard  Bowden,  the  principal  or 
real  proponent,  admitted  that  he  lived  with 
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his  father  and  mother  for  several  years 
prior  to  their  deaths ;  that  he  attended  them 
constantly,  and  especially  during  their  last 
illness;  and  that  he  had  charge  of  and 
transacted  all,  or  practically  all,  of  the 
business  of  his  father,  the  testator,  during 
those  years.  Under  that  state  of  facts, 
which  constitutes  the  elements  of  a  confiden- 
tial relation  between  the  father  and  son,  or, 
more  properly  speaking,  Is  proof  of  that  re- 
lationship from  which  the  law  draws  the 
inference  or  presumption  that  the  will  was 
procured  through  the  undue  influence  of 
the  son  and  agent,  and  imposes  upon  the 
latter  the  burden  of  overcoming  that  prima 
facie  case,  and  of  proving  that  the  will  was 
executed  by  the  testator  as  his  own  free  act 
and  deed.  That  doctrine  has  been  so  often 
and  uniformly  held  by  this  and  the  various 
Courts  of  Appeals  that  we  think  that  It 
would  be  a  useless  waste  of  time  and  space 
to  cite  authorities  in  support  thereof. 

[2]  That  being  true,  now  let  us  examine 
the  question,  and  see  whether  or  not  the  pro- 
ponents have  so  completely  overcome  the 
prima  fade  case  made  by  the  contestants, 
and  have  so  completely  established  the  fact 
that  the  wlU  was  made  as  the  free  act  and 
will  of  the  testator,  that  a  court  of  Justice 
should  say  as  a  matter  of  law  that  there  is 
nothing  whatever  tangible  left  upon  which 
the  verdict  of  the  jury  and  the  judgment  of 
the  circuit  court  can  stand;  and  for  those 
reasons  this  court  should  as  a  matter  of 
law  so  declare,  and  hold  that  there  Is  no 
evidence  preserved  In  this  record  upon  which 
the  verdict  and  judgment  can  rest.  In  ap- 
proaching this  question  we  should  never  lose 
sight  of  the  fact  that  equality  Is  equity,  and 
that  all  of  the  proponents  and  contestants 
are  of  the  same  blood,  flesh,  and  bone  of  the 
testator;  that  be  is  the  father  of  them  all, 
and  brought  them  helpless  into  the  world, 
that  he  primarily  owed  to  each  and  all  of 
them  the  same  love,  maintenance,  and  duty, 
and  that  all  of  them  were  equally  entitled 
to  his  bounty.  So  strongly  did  this  natural 
feeling  of  justice  exist  among  the  ancient 
Romans  that  they  enacted  laws  absolutely 
preventing  parents  from  disinheriting  any 
of  their  children,  and  a  most  casual  examina- 
tion of  the  civil  law  will  clearly  show  that  the 
courts  of  that  renowned  empire  scrupulously 
enforced  those  laws.  That  same  love  and 
natural  feeling  of  justice  and  equity  ordi- 
narily exists  in  the  heart  and  mind  of  every 
true  man  or  woman  toward  his  or  her  off- 
spring, be  he  or  she  Roman  or  American; 
and,  whenever  the  contrary  appears,  the 
just  mind  naturally  asks  for  the  reason 
thereof.  If  we  should  apply  this  natural 
relation  and  feeling  to  the  parent  and  chil- 
dren In  the  case  at  bar,  the  question  would 
naturally  suggest  itself:  Did  that  love  and 
relation  exist  between  the  testator  and  his 
children?  That  It  did  up  to  a  short  time 
prior  to  the  date  when  Henry  left  the  home 


of  Ufl  father  there  Is  no  doubt;  for  all  the 
children  and  neighbors  so  testified.  All  of 
them  spoke  in  one  accord  upon  that  subject; 
that  the  father  was  very  fond  of  Mrs.  Wend- 
ling  and  Henry,  also  the  wife  of  the  latter; 
that  he  bad  manifested  his  afFectlon  for 
Richard  and  Samuel  by  purchasing  and 
clearing  up  for  each  of  them  a  farm  of  80 
acres  of  land,  and  by  giving  to  them  cer- 
tain live  stock,  and  repeatedly  he  told  the 
children  and  neighbors  that  he  intended  to 
give  to  Henry  80  acres  of  the  home  place, 
and  the  remaining  30  thereof  to  his  daugh- 
ter, Mrs.  Wendllng,  with  a  provision  that 
Henry  was  to  pay  Mrs.  Wendllng  a  sum  of 
money  sufficient  in  amount  to  make  her  80 
acres  equal  in  value  to  his  80  with  the  im- 
provements thereon.  This  was  his  fixed  and 
settled  purpose  for  years,  so  testified  to  by 
all  of  the  interested  parties,  as  well  as  by 
practically  all  of  their  neighbors.  That 
pleasant  and  equitable  feeling  and  relation 
existed  between  the  testator  and  all  of  hi;* 
children  up  to  about  1902,  when  an  estranged 
feeling  sprang  up  between  Richard  and  Hen- 
ry, and  later,  for  a  reason  not  fully  explain- 
ed, a  coolness  sprang  up  between  Richard, 
upon  the  one  part,  and  Mrs.  Wendllng  and 
her  husband  on  the  other  part.  And  almost 
simultaneously  therewith,  a  feeling  of  cold- 
ness and  dislike  sprang  up  on  the  part  of  the 
testator  toward  his  daughter,  Mrs.  Wend- 
llng, and  his  son  Henry,  and  from  that  time 
on  he  frequently  gave  vent  to  that  feeling 
when  talking  to  numerous  neighbors  of  bis, 
and  almost  invariably  when  speaking  un- 
kindly to  or  about  them,  he  would  almost 
invariably  state  in  connection  tberewltli 
some  of  the  unkind  remarks,  some  of  the 
witnesses  testified,  that  Richard  said  to  the 
testator  of  and  concerning  them. 

Another  strange  coincident  occurred  about 
this  same  time,  and  that  was  that  testator 
began  to  change  his  views  as  to  who  were 
the  natural  objects  of  his  bounty,  or  rather 
the  natural  objects  of  his  bouni?  were  no 
longer  entitled  to  an  equal  distribution  oC 
his  property.    First  one  wUl  and  then  an- 
other was  made  by  him,  showing  a  change 
had  come  over  his  mind  regarding  an  equal 
and    equitable    distribution    of    his    estate 
among  his  children,  and  that  In  proportion 
as  his  dislikes  grew  toward  Henry  and  Mrs. 
Wendllng,  his  desire  to  make  them  equal 
distributees  of   his  estate   diminished,   and 
a  corresponding  desire  grew  up  In  his  mind 
In  favor  of  making  Richard  practically  bis 
sole  devisee.    At  any  rate,  when  the  testa- 
tor reached  the  age  of  80  odd  years,  con- 
fessedly  infirm   In  health,   and   practically 
helpless  on  account  of  heart  trouble,  rlien- 
matism,  and  defective  eyesight,  and  wltli    a 
corresponding   decreased  mental  vigor   &nd 
will  power,  he  bad  become,  under  the  care 
and  control  of  Richard,  to  thoroughly  dis- 
like Henry,  and  none  too  well  pleased  vritli 
Mrs.   Wendllng  and  her  husband;    and.     it 


Digitized  by 


Google 


Ma) 


WENDLINO  T.  BOWDEN 


787 


seems  to  me  that,  in  consequence  thereof, 
he  changed  his  fixed  determination  to  make 
an  equal  distribution  of  his  property  among 
all  bis  children,  and  at  the  same  time  made 
up  his  mind  to  give  practically  all  of  his 
estate  to  Richard.  This  was  all  In  keeping 
with  the  testimony  which  tended  to  show 
that  Blchard  threatened  Henry,  and  said  to 
him  that  he  would  be  sorry  for  not  letting 
blm  work  on  the  home  place  with  him; 
that  Richard  was  ever  complaining  to  the 
testator  about  the  inattention  Henry  was 
giving  the  fences,  stablea,  etc.,  that  Henry 
could  never  have  a  private  conversation  with 
his  father  because  Richard,  his  wife  or 
daughter,  was  ever  present  when  he  was 
aboat,  and  that  Henry  had  driven  away 
some  of  his  father's  stock,  etc. 

The  evidence  is  almost  conclusive  to  the 
effect  that  the  testator  was  a  man  of  sound 
mind  and  of  unusual  will  power,  exceedingly 
hard  to  influence  or  change  his  purpose,  when 
once  he  had  made  up  his  mind  to  do  or  not 
to  do  a  particular  thing;  and  the  evidence  Is 
practically  undisputed  that  it  was  the  long 
and  well-settled  purpose  of  the  testator  to 
give  to  Henry  and  Mrs.  Wendllng  the  home 
place,  as  previously  stated,  in  order  to  make 
them  equal  with  Richard  and  Samuel  Bow- 
den,  Jr.,  in  the  distribution  of  his  estate. 
With  those  two  facts  practically  undisputed, 
we  have  searched  this  record  to  ascertain 
what  caused  t^is  man  of  strong  mind  and 
will,  with  a  fixed  purpose,  to  change  his 
mind,  to  become  unjust  in  the  distribution  of 
his  estate,  and  to  turn  his  love  and  affections 
for  his  son  and  daughter,  Henry  and  Mrs. 
Wendllng,  especially  the  former.  Into  hatred, 
^nd  ill  will,  so  strong  as  to  practically  accuse 
Henry,  in  his  Mrill,  of  having  stolen  several 
head  of  his  horses,  cattle,  and  hogs.  I  chal- 
lenge any  one  to  answer  this  question,  from 
this  record,  without  it  is  attributable  to  the 
facts,  previously  stated,  namely,  the  covetous 
desire  of  Richard  to  unjustly  acquire  the 
birthrights  of  his  brother  and  sister,  and  in 
order  to  accomplish  that  purpose  he  set  about 
to  oust  Henry  from  his  father's  farm,  and, 
after  accomplishing  that,  he  began  to  quietly 
and  insiduously  pour  into  the  ears  of  the  tes- 
tator, who  was  over  four  score  years  of  age, 
broken  in  health,  and  thoroughly  dependent 
upon  Richard  for  everything  earthly,  includ- 
ing his  necessities,  comforts,  and  business, 
the  false  and  slanderous  charges  previously 
stated  regarding  Henry.  I  say  false  and 
slanderous  because  there  was  an  abundance 
of  evidence  tending  to  so  show,  and  the  Jury 
found  that  they  were  such.  So  viewing  the 
case  from  this  standpoint.  In  connection  with 
the  confidential  relation  that  existed  between 
the  testator  and  Richard,  and  the  further 
fact  that  the  latter  was  the  recipient  of  the 
bounty  which  would  have  gone  to  Henry  and 
Mrs.  Wendllng,  had  not  the  testator  changed 
bis  miad  regarding  the  disposition  of  bis  es- 
tate, we  must  hold  that  there  was  not  only  a 
prima  facie  case  made  by  the  contestants,  but 


that  the  evidence  was  ample  Independent 
thereof  to  support  the  verdict  of  the  Jury. 

The  following  cases  are  in  harmony  with 
the  views  before  expressed,  and  in  brief  hold 
that  a  will  contest  is  a  suit  at  law,  and  that 
when  there  is  substantial  evidence  Introduced 
bearing  upon  the  question  of  mental  incapac- 
ity and  undue  infiuence,  this  court  will  not 
reverse  the  Judgment  because  the  Jury  found 
against  the  weight  of  the  evidence:  State  ex 
rel.  V.  Gulnotte,  156  Mo.  513,  loc.  dt  520,  67 
8.  W.  281,  50  L.  R.  A.  787 ;  Turner  v.  Ander- 
son, 286  Mo.  523,  loc.  dt  542  to  545,  139  8.  W. 
180 ; ,  Toung  v.  Rldenbaugh,  67  Mo.  574 ;  Ap- 
pleby ▼.  Brock,  76  Mo.  814;  Harrison  v.  Lake- 
nan,  189  Mo.  B81,  loc.  dt.  609,  88  S.  W.  63 ; 
Teckenbrock  v.  McLauKhlin,  209  Mo.  533,  108 
8.  W.  46;  Mowry  v.  Norman,  204  Mo.  173, 
103  8.  W.  16;  Mowry  v.  Norman,  223  Mo.  463, 
122  S.  W.  7B4 ;  Moore  v.  McNulty,  164  Mo. 
119,  64  8,  W.  169;  Roberts  v.  Bartlett,  190 
Mo.  680,  89  8.  W,  858;  Harris  v.  Hays,  53 
Mo.  90 ;  Sehr  v.  Lindemann,  153  Mo.  276,  loc. 
dt  288,  64  8.  W.  587 ;  McFaddin  v.  Carton, 
1S8  Mo.  197,  88  S.  W.  932,  39  S.  W.  771; 
Bradford  v.  Blossom,  207  Mo.  177,  105  S.  W. 
289.  We  are,  therefore,  of  the  opinion  that 
there  was  ample  evidence  to  support  the  ver- 
dict, and  that  the  trial  court  correctly  refus- 
ed tiie  instruction  teUing  the  Jury  that  there 
was  no  evidence  tending  to  prove  undue,  in- 
fluence. 

II.  The  second,  third,  fourth,  and  fifth  er- 
rors complained  of  by  counsel  for  appellants 
are  as  follows: 

"Second.  Neither  courts  nor  Jurors  can 
make  wills  for  men;  they  ought  to  be  careful 
in  unmaking  them. 

"Third.  There  is  no  substantial  direct  or 
circumstantial  evidence  in  the  record  show- 
ing that  Richard  Bowden,  by  undue  infiuence 
at  the  time  it  was  written,  procured  the  exe- 
cution of  the  instrument  read  in  evidence, 
and  the  court  should  have  given  the  Instruc- 
tion martced  'A'  asked  by  proponents,  at  the 
close  of  all  the  evidence,  directing  the  Jury 
to  find  for  proponents. 

"FourtlL  There  is  no  substantial  evidence 
in  the  record  authorizing  the  submission  to 
the  Jury,  on  the  part  of  contestants,  that  there 
were  such  confidential  and  fiduciary  relation- 
ship existing  between  the  testator  and  Rich- 
ard Bowden  that  cast  the  burden  of  proof  up- 
on the  latter  to  establish  there  was  no  undue 
infiuence  exercised  at  the  time  of  the  execu- 
tion of  the  will,  and  Instruction  marked  'B* 
should  have  been  given  as  asked  by  propo- 
nents. 

"Fifth.  Instructions  numbered  6  and  7, 
casting  the  burden  of  proof  upon  proponent, 
Richard  Bowden,  to  show  that  there  was  no 
undue  Influence  exerted  upon  the  testator,  to 
procure  the  will,  should  not  have  been  given, 
because  there  was  no  evidence  upon  which  to 
base  them  or  either  of  them." 

The  disposition  made  of  the  first  assign- 
ment of  error  in  paragraph  I  of  the  opinion, 
against  appellants,  necessarily  requires  us  to 
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also  decide  all  of  the  foregoing  assignments 
against  them,  for  they  involve  the  same  prin- 
ciple of  law,  and  are  predicated  upon  the 
same  evidence,  and  for  that  reason  we  will 
not  consider  them  further.  . 

[3]  The  sixth  complaint  is  directed  against 
Instruction  No.  2,  given  by  the  court,  over  the 
objections  of  appellant,  on  behalf  of  respond- 
ents. That  Instruction  reads  as  follows: 
"Sixth.  The  Jury  are  the  sole  Judges  of  the 
credibility  of  the  witnesses  and  of  the  weight 
and  value  to  be  given  their  testimony.  In  de- 
termining as  to  the  credit  yon  will  give  to  a 
witness  and  the  weight  and  value  you  will 
attach  to  a  witness'  testimony,  you  should 
take  into  consideration  the  character  of  the 
witness,  the  conduct  and  appearance  of  the 
witness  upon  the  stand,  the  Interest  of  the 
witness,  if  any,  in  the  result  of  the  trial,  the 
motives  actuating  the  witness  In  testifying, 
the  witness'  relation  to  or  feeling  for  or 
against  the  defendant,  or  the  alleged  injured 
party,  the  probability  or  Improbability  of  the 
witness'  statements,  the  opportunity  the 
witness  had  to  observe  and  to  be  informed  as 
to  matters,  respect  in  which  such  witness 
gives  testimony,  and  the  inclination  of  the 
witness  to  speak  truthfully  or  otherwise  as  to 
matters  wlthlu  the  knowledge  of  such  wit- 
ness. All  these  matters  being  taken  into  ac- 
count with  all  the  other  facts  and  circum- 
stances given  in  evidence,  it  is  your  province 
to  give  to  each  witness  such  credit,  and  the 
testimony  of  each  witness  such  value  and 
weight,  as  you  deem  proper.  If  upon  a  con- 
sideration of  all  the  evidence,  yon  conclude 
that  any  witness  has  sworn  willfully  false  as 
to  any  material  matter  involved  in  the  trial, 
you  may  reject  or  treat  as  untrue  the  whole 
or  any  part  of  such  witness'  testimony." 
The  specific  objections  lodged  against  this 
instruction  are:  First,  that  it  is  a  comment 
upon  the  evidence;  and,  second,  that  there 
was  no  evidence  introduced  upon  which  to 
base  that  part  of  the  instruction  telling  the 
Jury,  in  weighing  the  evidence,  they  might 
consider  the  character  of  the  witnesses,  etc. 
Neither  of  those  objections  are  tenable.  As 
to  the  first ;  it  is  the  usual  instruction  given 
as  a  general  guide  to  the  Jury  in  weighing 
the  evidence;  and,  as  to  the  second,  there 
was  much  evidence  tending  to  contradict  the 
testimony  of  Richard  Bowden,  which  neces- 
sarily involved  his  character.  Counsel  for 
appellants' have  evidently  confused  this  ques- 
tion with  that  of  reputation.  There  is  a 
broad  distinction  between  character  and  rep- 
utation. The  former  is  what  a  person  really 
is,  while  the  latter  is  what  his  neighbors 
think  he  is.  The  character  of  a  witness  may 
be  established  in  two  ways:  First,  by  the 
testimony  of  witnesses  who  know  It;  and 
second,  by  his  own  testimony  and  conduct  up- 
on the  witness  stand.  The  character  of  a 
witness  is  rarely  assailed  in  a  direct  manner, 
but  Is  left  for  the  jury  to  determine  from 
the  facts  of  the  case  which  bespeak  the  same, 
while  as  to  the  reputation  of  a  witness,  it 


can  only  be  brought  in  question  in  a  direct 
manner.  For  this  reason  it  was  perfectly 
proper  for  the  court  to  have  Instructed  the 
Jury  that  they  might  take  Into  consideration 
the  character  of  the  witness  and  his  conduct 
upon  the  witness  stand.  In  weighing  his  tes- 
timony, but  such  an  instruction  regarding 
reputation  should  never  be  given,  except 
where  it  has  been  directly  attacked  by  the 
evidence  introduced.  These  views  are  fully 
supported  by  the  following  authorities:  New- 
ell on  Slander  and  Libel,  890,  says:  "If, 
however,  the  plaintiff  testifies  in  his  own  be- 
half, he  can  be  cross-examined  on  all  the  de- 
tails of  his  previous  life  which  afTect  his 
character,  but  unless  such  details  are  mate- 
rial to  the  issue,  the  defendant  must  take  the 
plaintiCTs  answer,  and  cannot  call  evidence 
to  contradict  it"  Odgers  on  Libel  and  Slan- 
der, 642,  is  to  the  same  effect 

[4]  Evidence  not  relevant  to  the  issue  in- 
volved is  often  competent  on  collateral  mat- 
ters, such  as  the  impeachment  of  a  witness. 
The  plaintiff  had  testified  for  himself.  In 
doing  so  he  was  subject  to  all  the  rules  as 
to  cross-examination  and  impeachment  of 
witnesses.  The  law  in  that  respect  Is  de- 
clared in  1  Greenleaf  on  Ev.,  {  461B.  It  is 
there  held  that  testimony  from  other  witness- 
es of  particular  instances  of  misconduct  is  an 
improper  mode  of  discrediting  a  witness,  be- 
cause of  the  confusion  of  issues  and  the 
waste  of  time  that  would  be  Involved,  and 
because  the  witness  cannot  know  what  charg- 
es may  be  made,  and  cannot  be  prepared  to 
expose  their  falsity.  It  is  also  there  stated 
that  for  these  reasons  the  impeaching  party 
(except  when  proving  a  conviction  of  crime) 
is  relegated  exclusively  to  the  cross-examina- 
tion of  the  witness  to  be  impeached,  as  thcT 
sole  mode  not  open  to  the  above  objection 
of  bringing  out  particular  conduct  affecting 
character,  and  the  author  then  states  that 
the  trial  court  has  discretion  to  set  limits  to 
such  an  examination,  and  to  forbid  It  when- 
ever it  seems  to  be  unnecessary  or  profitless 
or  undesirable,  and  that  such  is  the  rule 
now  in  vogue  in  the  majority  of  Jurisdictions. 

Wigmore  on  Ev.,  voL  2,  §  981,  sustains  the 
same  rule,  and  says:  "The  reasons  already 
examined  (ante,  section  979)  appear  plainly 
to  have  no  effect  in  forbidding  the  extraction 
of  the  facts  of  misconduct  from  the  witness 
himself  upon  cross-examination.  There  is  no 
danger  of  confusion  of  issue  because  the  mat- 
ter stops  with  questions  and  answers.  There 
Is  no  danger  of  unfair  surprise  because  the 
impeaching  witness  is  not  obliged  to  be  ready 
with  other  witnesses  to  answer  the  extrinsic 
testimony  of  the  opponent,  for  there  is  none 
to  be  answered,  and  because,  so  far  as  the 
witness  himself  is  concerned,  he  may  not  un- 
fairly be  expected  to  be  ready  to  know  and 
to  answer  as  to  his  own  misdeeds."  That  doc- 
trine was  recognized  by  this  court  in  Goins  ▼. 
City  of  Moberly,  127  Mo.  116,  29  S.  W.  985  ; 
MuUer  V.  St  Louis  Hospital  Ass'n,  73  Mo.  242, 
affirming  the  opinion  of  6  Mo.  App.  402;  aad 
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MlUer  V.  Jonmal,  246  Mo.  722,  1B2  S.  W.  40. 
In  this  case  tbe  plaintiff  was  asked  as  to  the 
allegations  in  a  dlTorce  petition  filed  by  his 
wife.  The  petitions  were  then  introduced  to 
discredit  him.  Held  error;  but,  as  there 
was  no  objection,  judgment  would  not  be  re- 
versed on  that  ground. 

In  the  case  of  Golns  y.  City  of  Moberly, 
127  Mo.  loc.  dt  118,  29  S.  W.  985,  the  defend- 
ant tried  to  impeach  a  witness  by  asking  him 
of  his  relations  with  his  wife  before  their 
marriage.  The  court  refused  to  compel  wit- 
ness to  answer.  "The  court  committed  no 
abuse  of  Its  discretion  in  refusing  to  compel 
the  witness  to  answer  the  question  propound- 
ed." "If  a  witness  is  asked  as  to  some 
shameful  act  for  the  purpose  of  discrediting 
him,  those  asking  the  questions  are  concluded 
by  the  answers.  The  court  will  not  go  into 
the  collateral  issue  which  would  otherwise  be 
presented.  This  is  the  rule,  and  we  do  not 
think  It  was  violated."  Mnller  t.  St.  Lonis 
Hospital,  6  Mo.  App.  loc.  dt.  402,  affirmed  in 
73  Mo.  242;  Coins  v.  Caty  of  Moberly,  12T 
Mo.  118,  29  S.  W.  985. 

"It  is  assigned  as  error  that  the  circuit  court 
erred  in  permitting  the  prosecuting  attorney 
to  ask  ♦  •  •  a  witness  for  the  defendant 
on  his  cross-examination  if  he  had  not.  In 
the  month  of  May,  1905,  committed  a  detest- 
able crime.  When  the  question  was  asked, 
the  witness  himself  made  no  claim  of  privi- 
lege, and  when  the  court  overruled  the  de- 
fendant's objection,  the  witness  promptly  de- 
nied the  charge.  There  can  be  no  doubt  that 
under  the  decisions  of  this  court  the  state 
was  concluded  by  the  witness'  answer,  and 
Indeed,  no  effort  was  made  to  show  anything' 
to  the  contrary.  But  the  contention  here  is 
that,  notwithstanding  the  witness  promptly 
denied  the  disgraceful  matter,  and  notwith- 
standing the  state  was  concluded  by  the  wit- 
ness' answer,  it  is  Insisted  that  the  very  fact 
of  i>ermlttlng  such  a  question  to  be  asked 
was  erroneous.  *  ♦  • "  It  is  error  to  ask 
the  witness  If  he  had  been  charged  with  a 
crime,  or  whether  an  information  or  Indict- 
ment had  been  preferred  against  him,  but 
not  if  he  committed  the  crime.  "There  Is  an 
obvious  distinction  between  asking  one  if  he 
had  been  charged  with  a  crime  and  asking 
If  he  had  committed  the  offense.  The  point 
presented  by  the  defendant  is  not  a  new  one. 
In  MuUer  v.  St.  Louis  Hospital,  5  Mo.  App. 
loc.  dt  401,  the  rule  as  announced  in  Ste- 
phen's Digest  on  the  Law  of  Evidence,  128, 
as  follows:  'When  a  witness  is  cross-exam- 
ined, he  may,  In  addition  to  the  questions 
hereinbefore  referred  to,  be  asked  any  ques- 
tions which  tend  to  test  his  accuracy,  verad- 
ty,  or  credibility,  or  to  shake  his  credit  by  in- 
juring his  character.  He  may  be  compelled 
to  answer  any  such  question,  however  Irrele- 
vant It  may  be  to  the  facts  In  Issue,  and  how- 
ever disgraceful  the  answer  may  be  to  himself, 
except'  where  the  answer  might  expose  him 
to  a  criminal  charge,  was  adopted,    *    *    * 


and  on  appeal  to  this  court  the  opinion  of 
the  Court  of  Appeals  was  reaffirmed-  73 
Mo.  242.  This  rule  has  been  followed  in  the 
case  of  State  v.  Giant,  79  Mo.  113,  49  Am. 
Rep.  218 ;  State  v.  Miller,  100  Mo.  006,  13  S. 
W.  8.32,  1051;  State  v.  Hnck,  118  Mo.  loc. 
dt.  99,  23  8.  W.  1089;  State  v.  Taylor,  118 
Mo.  loc.  dt  169,  24  S.  W.  449,  and  cases 
there  dted.  The  better  doctrine  would  seem 
to  be  that  while  such  questions  may  be  asked 
a  witness  on  cross-examination,  it  Is  a  mat- 
ter largely  within  the  discretion  of  the  court 
before  whom  the  case  is  to  be  tried."  State 
v.  Long,  201  Mo.  loc.  dt  674,  100  8.  W.  587. 
There  is  no  merit  in  either  of  these  objec- 
tions. 

III.  The  seventh  error  assigned  by  counsel 
for  appellant  Is  stated  in  these  words:  "The 
instructions  given  for  contestants  are  incon- 
sistent with  and  contradictory  of  Instruc- 
tions given  for  proponents."  The  Instruc- 
tions given  for  the  appellants  and  respond- 
ents are  quite  lengthy,  covering  some  16 
pages  of  printed  matter;  and  for  this  reason 
they  are  not  set  out  in  the  statement  of  the 
case.  Counsel  have  not  called  our  attention 
to  any  Inconsistency  existing  between  the  in- 
structions given  on  behalf  of  appellants  and 
those  given  for  resi>ondent8 ;  and,  after  a 
careful  reading  of  them,  we  have  failed  to 
disicover  any  such  inconsistency.  We,  there- 
fore, rule  this  point  against  appellants. 

IV.  As  previously  stated,  the  assignment 
of  errors  consists  of  16  grounds,  but  counsel 
for  appellants  have  pressed  for  our  consid^- 
atlon,  in  their  brief  and  argument,  only  the 
7  mentioned;  and,  finding  no  merit  in  any  of 
them,  we  are  of  the  opinion  that  the  judg- 
ment of  the  circuit  court  should  be  affirmed; 
and  it  is  80  ordered.    All  concur. 


STATE  ex  rel.  JONES,  Circuit  Atty.,  t. 

HOWE  SCALE  CO.  OP 

ILLINOIS. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

Dec.  6,  1913.) 

1.  Courts  (J  231*)— Jubiswction  —  Supbemx 

COUBT— CONSTITDTIONAL  QlTESTION. 

The  fact  i(  so,  that  the  penalty  imposed  by 
Rev.  St.  1909,  |  8040,  upon  foreign  corporations 
doing  business  in  the  state  without  procuring  a 
license,  when  collected,  must  go  into  (he  school 
fund  under  Const,  art  11,  |  8,  is  immaterial  to 
the  corporation,  so  that  any  invalidity  in  the 
provision  of  section  3040,  directing  recovery  to 
go  to  the  revenue  fund  aft  the  connty,  would  not 
raise  a  constitutional  question,  so  as  to  give  the 
Supreme  Court  jnrladiction  of  an  appeal  in  a 
proceeding  to  enforce  the  statutory  penalty. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  s£  487,  491.  644,  646-648,  650,  652-659, 
661;    Dec.  Dig.  |  231.*] 

2.  COTTBTS  (J  231*)— SUPBEMK  COTJETS— CoNSTl- 
TOTIONAI.  QtTESTION. 

The  question  of  who  is  authorized  to  main- 
tain a  proceeding  under  Rev.  St.  1909,  {  3040, 
to  enforce  the  penalty  against  foreign  corpora- 
tions for  doing  business  in  the  state  without  se- 
curing a  license,  is  purely  one  of  statutory  con- 
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strnction,  so  that  the  fact  that  that  question  is 
inToIved  would  not  give  the  Supreme  Court  Ju- 
risdiction of  an  appeal. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
D»f.  M  487,  491,  644,  64fr-648,  650,  652-659, 
661;  T)ec.  big.  i  231.*1 

3.  COUBTS  (i  231*)— JCBISDIOTION  —  SuFBKUI 

CouHTS— Constitutional  Qjtestion. 

Where  the  sole  question  for  determination 
in  a  proceeding  to  enforce  the  statutory  penalty 
against  a  corporation  forMoing  business  without 
a  license  is  whether  the  statute  involved  pro- 
vided for  the  collection  of  tlie  penalty  by  a  civil 
action,  and  it  was  not  claimed  that  the  statute 
infrineed  the  fourteenth  amendment  to  the  fed- 
eral Constitution,  there  was  no  construction  of 
the  fourteenth  amendment  involved,  so  as  to 
give  the  Supreme  Court  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  li  487,  491,  644,  646-648,  650,  652-659, 
861;   Dec  big.  i  231.*] 

4.  Apfbai.  and  Ebbob  (I  170*)  —  Pbebknta- 
TTON  Below— Denial  or  Jubt  Trial. 

Where  defendant  did  not  cUim  at  trial, 
in  a  proceeding  against  it  to  enforce  the  pen- 
alty imposed  by  Rev.  St  1909,  |g  3039,  S040, 
upon  foreign  corporations  for  doing  business  in 
the  state  without  first  securing  a  license,  that 
it  was  denied  the  right  of  trial  by  jury,  it  can- 
not first  make  that  claim  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1035-1062,  1099,  1100 ; 
Dec.  Dig.  §  170.  •] 

Appeal  from  St  Louis  Circuit  Court; 
James  E.  Witbrow,  Judge. 

Proceeding  by  the  State,  at  the  relation  of 
Seebert  Q.  Jones,  against  the  Howe  Scale 
Company  of  Illinois.  From  a  Judgment  for 
plaintlir,  defendant  appeals.  Case  transfer- 
red to  the  Court  of  Appeals. 

McPheeters  &  Wood  and  Wm.  R  Gilbert, 
all  of  St  Louis,  for  appellant  John  T. 
Barlcer,  Atty.  Gen.,  and  Wm.  M.  Fitch,  Asst. 
Atty.  Gen.,  for  respondent 

BLAIR,  O.  This  Is  a  proceeding  by  the 
state  of  Missouri,  at  the  relation  of  Seebert 
G.  Jones,  circuit  attorney  for  the  dty  of  St 
Louis,  instituted  In  the  circuit  court  of  the 
city  of  St  Louis,  against  the  Howe  Scale 
Company  of  Illinois,  a  foreign  corporation, 
for  violating  the  statute  (sections  3039  and 
3040,  R.  S.  1909)  prohibiting  foreign  corpo- 
rations from  doing  business  In  this  state 
without  first  securing  a  certificate  or  license 
authorizing  them  so  to  do.  The  Judgment 
below  was  for  plaintiff,  and  the  minimum 
punishment  ($1,000)  was  assessed  against 
appellant 

The  principal  questions  argued  in  the, 
briefs  relate  to  the  Jurisdiction  of  the  circuit 
court  of  the  city  of  St  (Louis,  the  capacity 
of  the  plaintiff  to  sue,  and  the  right  of  plain- 
tiff to  proceed  under  section  3040,  except  by 
indictment  or  Information.  It  Is  also  con- 
tended: (1)  That  the  portion  of  section  3040 
which  provides  that  all  sums  collected  for 
violation  of  sections  3039  and  3040  "shall 
go  to  the  revenue  fund  of  the  county  In 
which  the  cause  shall  accrue"  is  Invalid  by 
reason  of  being  In  conflict  with  section  8 
of  article  11,  which  provides  that  the  "clear 


proceeds  of  all  penalties,  forfeitures,  and 
fines"  shall  belong  to  the  school  fund;  and 
(2)  that,  "under  the  fourteenth  amendment 
to  the  United  States  ConsUtutlon,  •  •  • 
neither  plaintiff  nor  relator  has  any  right  to 
maintain  this  action." 

The  amount  involved  Is  not  sufficient  to 
confer  Jurisdiction  of  this  appeal  upon  this 
court,  and  it  remains  to  determine  whether 
the  character  of  the  questions  raised  Is  such 
as  to  do  so.  It  Is  not  contended  that  the  In- 
valldltj  of  that  provision  In  section  3040 
which  directs  that  recoveries  under  It  shall 
go  to  the  revenue  fund  of  the  county  (In  this 
case  the  dty)  Invalidates  the  entire  section 
and  act,  or  any  other  part  of  it  It  Is  con- 
ceded It  does  not  do  so. 

[1]  It  Is  beyond  dispute  that,  If  the  penal^ 
fixed  by  section  3040  falls  within  the  lan- 
guage of  section  8  of  article  11,  It  must,  when 
collected,  go  into  the  school  fund,  but  this 
Is  a  matter  with  which  appellant  has  noth- 
ing to  do,  as  It  pertains  merely  to  the  dis- 
position of  the  money  taken  from  it,  after  it 
has  been  collected,  and  is  not  at  all  a  thing 
which  now  concerns  appellant  State  v. 
Newell,  140  Mo.  282,  41  S.  W.  751;  State  ex 
rel.  V.  Warner,  197  Mo.  loc.  dt  665,  94  S. 
W.  962. 

[2]  The  question.  Who  Is  empowered  to 
Institute  and  maintain  the  proceeding  au- 
thorized by  section  3040?  is  purely  one  of 
statutory  construction,  and  consequently  Is 
not  of  such  character  as  to  confer  Jurisdic- 
tion of  this  appeal  upon  this  court  There  Is 
no  debatable  question  Involving  the  con- 
struction of  the  Constitution  of  this  state 
raised  In  the  record  which  can  be  considered 
on  this  appeal,  and,  as  a  result,  no  warrant 
for  this  court's  assuming  Jurisdiction  can  be 
found  In  this  branch  of  the  case.  It  is 
said  In  the  brief,  however,  that  "the  stat- 
utes of  Missouri,  as  dted  under  previous 
points  (sections  3039  and  3040,  R.  S.  1900), 
make  no  provision  for  prosecuting  a  foreign 
corporation  In  a  dvll  action  and  authorize  no 
such  process  of  law";  and  It  Is  contended 
that  therefore  "this  action  violates  the  four- 
teenth amendment  of  the  Constitution  of  th» 
United  States." 

[3]  It  Is  not  contended  that  a  statute  pro- 
viding for  the  collection  of  a  penalty  by 
dvll  action  or  the  application  of  a  common- 
law  dvll  remedy  would  infringe  any  provi- 
sion of  the  fourteenth  amendment,  so  that 
the  sole  contention  of  counsel  In  this  connec- 
tion Is  whether  the  statute  Involved  In  this 
proceeding  makes  such  provision.  Whether 
or  not  It  does  Is  a  question  of  statutory  con- 
struction and  in  no  way  Involves  a  construc- 
tion of  the  fourteenth  amendment 

[4]  The  suggestion  that  appellant  Is  by 
the  statute  or  this  action  denied  the  right  of 
trial  by  Jury  has  no  basis  In  either  the  stat- 
ute or  the  record  and  was  never  raised  In  the 
trial  court  and  cannot  be  relied  upon  noir. 

No  other  reason  being  suggested  or  appear- 
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log  which  anthorlses  the  retention  of  Jarla- 
dlctlon  of  this  appeal  by  this  court,  the  case 
la  transferred  to  the  St  Louis  CSourt  of  Ap- 
peals. 

BROWN,  On  Goncnrs. 

PER  CURIAMl  a?he  foregoing  opinion  of 
HLAIR,  Cw,  Is  adopted  as  the  opinion  of  the 
court    AU  the  Judges  concur. 


BOOTHE  et  aL  t.  CHEEK  et  aL 

<Supreme  Coart  of  Missouri,  Diyision   Na  1. 
Dec.  6,  1813.) 

X.  Evidence  (|  208*)  —  Admissions  —  Fuad- 

iNOa  IN  FoBUBB  AcrrioN. 

In  a  partition  suit  in  wMch  defendants 
claimed  br  adverse  possession,  a  petition  filed 
by  defenoants  in  a  former  partition  suit,  in 
-which  they  alleged  that  they  jointly  owned  one- 
half  of  the  same  lands  and  believed  that  the 
present  plaintiffs  owned  tbe  rest  as  heirs,  w^ 
admissible  in  evidence  on  the  issue  of  adverse 
possession,  as  an  admission  that  defendants 
■vren  not  then  holding  adversely,  though  no 
estoppel  was  pleaded  in  the  present  action. 

[Ed.  Note.— For  other  cases,  see  BMdence, 
Cent  Dig.  §1  713-725;    DeoDlg.  |  208.*] 

2.  Adverse  Possession  ({  85*)— Suitioienot 
o»  Evidence. 

Evidence  in  partition  held  not  to  show 
that  defendants  held  the  land  adversely  so  as 
to  prevent  partition. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Die.  Il"  318,  498-503,  666,  657, 
«60,  668,  688-090;    Dec.  Dig.  |  8&*] 

3.  Tenancy  in   Oomkon   (J  15*)  — Advebsb 
Possession  Aoainot  Cotenants. 

Tbe  mere  possession  of  land  by  a  ootenant 
was  not  sufficient  to  compel  his  cotenants  to 
brinf  ejectment  before  maintaining  a  suit  In 
partition. 

[Eid.  Note.— For  other  eases,  see  Tenancy  in 
Common,  Cent  Dig.  1142-62;  Dec.  Dig.  1 15.*] 

4.  FRATJDUUira      OONVETANCES      (I     176*)   — 
RiOHTS    or    OBIQINAI.    PABTIEB— RESlTLTINe 

Tbust. 

If  land  was  purchased  with  another's  mon- 
ey, under  an  arrangement  with  the  latter,  for 
the  puriMse  of  defrauding  his  creditors,  equity 
would  not  raise  a  trust  in  the  land  in  favor 
of  the  person  who  actually  furnished  the  money. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  537-541 ;    Dec  Dig. 
1 176.*] 
6.  Wilis  ({  6*)  — Estates  Passing  —  Tbtjbt 

Iniebesi. 

An  equitable  Interest  such  as  a  resulting 
trust  would  pass  under  the  beneficiary's  will 
if  its  terms  were  sufficient  to  pass  such  inter- 
est 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  5-10;   Dec  Dig.  |  6.*] 
8.  Wnxfl  (I  742*)— Estate  Conveyed— Inteb- 

EST  Undeb  Will. 

A  conveyance  of  an  Interest  in  land  by  the 
sole  devisee  thereof  before  probate  of  tbe  will 
would  take  effect  upon  the  subsequent  probate, 
aAer  contest,  by  relation  back,  as  of  the  date  of 
the  deed;  Rev.  St  1909,  |  6313,  impliedly  rec- 
ognizing the  operative  effect  of  unproved  wills 
in  case  of  actual  notice. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  1900-1906;    Dec  Dig.  i  742.*] 


7.  Tbusts  (1 147*)— Rights  oe  Benefioiabt— 

CONVEYANOB  or  INTEBEST. 

A  cestui  que  trust  entitled  to  a  eonveyanoe^ 
may  direct  that  it  be  made  to  another  so  as  to 
pass  his  whole  interest  in  the  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  192;    Dec.  Dig.  |  147.*] 

8.  Deeds  (i  120*)— Pbopebty  Oonvbyed. 

A  grantee,  though  the  grantor's  heir,  can- 
not take  more  than  the  grantor  has  to  convey. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  If  375-383,  401,  407-412,  416-164;    Dee. 
Dig.  ri20.*] 

9.  PUBADINQ  (I  8*)— COROLUSIONB  OE  LAW. 

An  allegauon  that  a  certain  deed  was  in- 
effective is  a  conclusion  of  law  and  not  an  al- 
legation of  fact 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  H  1^28^^,  68;   Dec  Dig.  |  8.*] 

Appeal  from  Circuit  Court,  Boone  County; 
N.  D.  Thurmond,  Judge. 

Action  by  S.  R.  Boothe  and  others  against 
Stephen  M.  Cheek  and  another.  From  a 
Judgment  for  plainttfls,  defendants  appeaL 
AfBrmed. 

N.  T.  Oentry,  of  Columbia,  for  appellants. 
GUlespy  ft  Conley,  of  Columbia,  for  respond- 
ents Boothe  and  others.  Don  C.  Carter,  of 
Sturgeon,  for  respondents  Hulen  and  others. 

BLAIR,  O.  This  appeal  Is  from  a  decree 
of  the  circuit  court  of  Boone  county  par- 
titioning 120  acres  of  land.  John  Hutts  for- 
merly owned  the  land,  but  in  1876  a  judg- 
ment for  $1,628.65  against  him  was  obtained 
by  the  administrators  of  John  Klnkead  and 
the  land  was  sold  under  execution  in  April, 
1877.  Under  an  arrangement  with  Hutts, 
Oeoige  T.  Drain  boiight  in  the  land  for  him 
with  money  which  the  weight  of  tbe  evidence 
shows  Hutts  furnished.  Tbe  price  paid  was 
less  than  half  the  Judgment  There  is  evi- 
dence this  plan  was  adopted  by  reason  of 
other  debts  Hutts  owed  and  to  prevent  the 
subjection  of  the  property  to  their  payment 
Drain  held  the  tlUe  thereafter,  Hutts  retain- 
ing possession  and  repaying  to  Drain  the 
sums  expended  for  taxes.  Drain  several 
times  urged  Hutts  to  take  the  title,  saying  it 
was  not  his  (Drain's)  land  and  he  wanted  it 
"fixed  up."  Hutts  told  him  it  was  as  he  de- 
sired and  said  he  wanted  him  to  have  it  if 
he  (Drain)  outlived  him.  Hutts  died  in 
March,  1901,  leaving  a  will  he  had  executed 
In  Virginia  in  1862,  whereby  he  devised  all 
his  property  to  his  wife,  Sophia  Hutts,  who 
survived  him.  The  couple  was  childless.  In 
November,  1801,  Drain,  at  Mrs.  Sophia  Hutta' 
direction,  executed  a  deed  to  the  land  in 
suit  whereby  he  conveyed  to  her  a  one-half 
interest  in  the  land  In  fee  and  a  life  estate 
in  the  remaining  one-half  interest,  remain- 
der In  fee  to  the  heirs  of  John  Hutts.  At 
this  time  Mrs.  Uutts  knew  of  the  existence 
of  the  will  mentioned,  but  one  of  the  witness- 
es testifies  she  thought  It  was  too  old  to  be 
effective.  In  December,  1901,  Sophia  Hutts 
executed  a  deed  whereby  she  conveyed  to  ap- 
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pellant  Stephen  M.  Cheek,  "for  and  In  con- 
sideration of  love  and  esteem  and  one  dollar, 
•  •  •  her  Interest,  which  is  one-half  inter- 
est in  the  undivided  tract  or  parcel  of  land 
described"  as  in  the  petition,  the  deed  then 
reciting  that  Mrs.  Hutts  reserved  "full  con- 
trol of  said  land  and  all  of  the  profits  there- 
of during  her  natural  life."  October  26,  1905, 
appellant  Stephen  M.  Cheek,  for  a  recited 
consideration  of  $700,  executed  a  deed  where- 
by he  conveyed  to  his  sister  and  eoappellant, 
Mary  E.  Cheek,  "the  following  described 
tract  or  parcel  of  land,  situated  in  the  coun- 
ty of  Boone,  in  the  state  of  Missouri,  to  wit, 
all  of  my  undivided  interest  in,"  describing 
tlie  land  in  suit,  and  proceeding :  "This  deed 
is  given  subject  to  the  lifetime  dower  now 
held  by  Sophia  Hutts.  This  deed  Is  also 
given  with  the  understanding  that  in  case  of 
the  marriage  or  death  of  the  said  Mary  E. 
Cheek  the  land  herein  described  Is  to  go  to 
Stephen  M.  Cheek."  In  October,  1906,  So- 
phia Hutts  died,  and  thereafter  at  some  time 
prior  to  the  February,  .1907,  term,  of  the 
Boone  circuit  court,  the  present  appellants, 
Stephen  M.  and  Mary  E.  Cheek,  Instituted 
a  suit  to  partition  the  land  here  Involved. 
The  original  petition  in  that  suit  was  not  of- 
fered in  evidence  in  this,  but  on  March  7, 
1907,  an  amended  petition  was  filed  in  which 
plaintiffs,  the  present  appellants,  alleged  they 
owned  jointly  an  undivided  one-half  of  the 
lands  now  in  suit,  and  that  they  were  "in- 
formed and  believed"  that  those  made  de- 
fendants, the  heirs  at  law  of  John  Hutts, 
owned  the  remaining  half.  In  May,  1907, 
appellant  Stephen  M.  Cheek  caused  the  will 
of  John  Hutts  to  be  probated,  but  it  does 
not  appear  when,  if  at  all,  the  partition 
suit.  Instituted  by  him  and  his  sister,  was 
dismissed. 

In  May,  1908,  this  suit  was  instituted.  The 
plaintiffs  and  defendants  constitute  all  the 
hdrs  at  law  of  John  Hutts  and  Sophia 
Hutts.  June  1,  1908,  these  appellants  filed 
in  this  suit  an  answer  in  which  the  will  of 
John  Hutts  and  the  deeds  executed  by  Drain 
and  Sophia  Hutts  are  set  up;  and  it  is  aver- 
red, among  other  things,  that  "whatever 
right,  title,  or  Interest  plaintiffs  (the  heirs 
of  John  Hutts)  acquired  under  the  aforesaid 
deed  of  the  said  George  T.  Drain  inured  to 
the  benefit  of  these  defendants  (the  appel- 
lants here)  or  to  the  heirs  at  law  of  the  said 
Sophia  Hutts,"  and  prayed  that  certain  other 
heirs  of  Sophia  Hutts  be  brought  in,  which, 
it  appears,  was  done.  In  April,  1909,  a  sec- 
ond amended  petition  was  filed.  The  parties 
plaintiff  are  all  the  heirs  of  John  Hutts  ex- 
cept Geneva  and  Leroy  Hulen,  who  are  made 
defendants.  Plaintiffs,  excepting  Mollie 
Hutts  and  Patrick  Hutts,  are  the  children, 
and  defendants  Geneva  and  Leroy  Hulen  are 
children  of  a  deceased  daughter  of  J.  H. 
Boothe,  who  was  a  brother  of  Sophia  Hutts 
and  whose  wife  was  a  sister  of  John  Hutts. 
Plaintiffs^    excepting    Patrick    and    Mollie 


Hutts,  and  defendants  Geneva  and  Leroy 
Hulen,  are  therefore  heirs  at  law  of  both 
John  Hutts  and  S<9hia  Hutts,  his  wife.  The 
second  amended  i)etltion  proceeds  somewhat 
upon  the  theory  of  the  original  answer  filed 
in  this  case  by  appellants,  alleges  that  by 
the  deed  from  Drain,  providing  that  at  the 
death  of  Sophia  Hutts  an  undivided  one-half 
of  the  land  in  suit  should  go  to  the  heirs  of 
John  Hutts,  these '  heirs  took  nothing,  but 
"whatever  title  they  acquired  Inured  to  the 
benefit  of  Sophia  Hutts,  who  was  their 
equitable  owner,"  etc.,  and  prayed  that  the 
property  be  partitioned,  one-half  to  appel- 
lants and  one-half  to  the  heirs  at  law  of 
Sophia  Hutts.  Appellants'  amended  answer 
"admitted"  that  Sophia  Hutts  took  the  whole 
under  Drain's  deed,  prayed  that  the  deed 
from  Sophia  Hutts  to  Stephen  M.  Cheek  be 
reformed  by  striking  out  the  words  "which 
Is  one-half  interest,"  and  averred  that  ap- 
pellants were  in  the  adverse  possession  of 
the  land.  The  minor  defendants  answered, 
denying  all  allegations  in  the  petition.  A 
reply,  denying  all  allegations  of  new  matter 
in  appellants'  answer,  was  filed. 

The  weight  of  the  evidence  showed  that 
Drain  executed  the  deed  to  Sophia  Hutts  by 
her  direction  and  by  his  deed  in  November, 
1901,  conv^ed  the  land  as  she  desired  it 
conveyed.  The  evidence  offered  by  appel- 
lants to  show  that  Sophia  Hutts  intended  by 
her  deed  of  December,  1901,  to  attempt  to 
convey  to  appellant  Stephen  M.  Cheek  the 
whole  of  the  land  in  suit,  lias  a  very  clear 
tendency  to  the  contrary.  It  consisted  of 
her  declarations  that  she  intended  he  should 
have  "all  she  owned,"  "all  she  possessed," 
"her  Interest"  in  and  "her  part"  of  the  land. 
The  evidence  on  the  issue  of  adverse  posses- 
sion will  be  adverted  to  in  the  course  of  the 
opinion.  The  trial  court  found  appellants 
to  be  entitled  to  one  half  the  land,  that  the 
heirs  at  law  of  John  Hutts  were  entitled  to 
the  remaining  half,  and  found  that  partition 
in  kind  could  not  be  made,  and  ordered  the 
land  sold  and  distribution  of  the  proceeds 
made  accordingly.  Stephen  M.  C!heek  and 
his  sister  are  the  sole  app^ants. 

Counsel  contends:  (1)  That  appellants 
were  in  such  adverse  possession  as  to  pre- 
clude partition;  (2)  that  the  court  erred  la 
admitting  in  evidence  the  petition  filed  by 
appellants  In  the  suit  previously  instituted 
by  them;  (3)  that  the  deed  from  Sophia 
Hutts  to  Stephen  M.  CTheek  should  be  either 
(a)  construed  to  convey  the  whole  of  the 
land,  or  (b)  reformed;  and  (4)  that  there  was 
error  in  awarding  to  plaintiffs  a  larger 
share  of  the  land  than  claimed  in  the  peti- 
tion. 

[1]  1.  (a)  The  petition  filed  by  appellants 
in  the  suit  they  previously  instituted  was 
competent  upon  the  issue  of  adverse  posses- 
sion as  an  admission  by  appellants  that  they 
were  not  holding  adversely  but  were,  in  fact, 
recognizing  the  rights  of  their  cotenauts  to 
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one-half  the  land.  The  anfhoilties  dted  are 
to  the  effect  that  an  estoppel  to  be  available 
as  an  Independent  defense  mnst  be  pleaded. 
That  rule  In  no  way  affects  the  competency 
of  the  petition  as  evidence  of  the  character 
of  the  claim  appellants  were  making. 

[2,  3]  (b)  The  trial  court  expressly  found 
against  appellants  on  the  Issue  of  adverse 
possession.  Appellant  Stephen  M.  Cheek  lived 
from  childhood  with  John  and  Sophia  Butts 
until  they  died,  and  after  the  death  of  the 
latter  remained  In  possession  of  the  land. 
His  mere  possession,  however,  was  Insufficient 
to  force  Ms  cotenants  to  proceed  to  judgment 
In  ejectment  before  they  could  maintain  a 
suit  In  partition.  Neither  appellant  testified 
to  claiming  the  land  adversely,  though  Ste- 
phen M.  Cheek  did  testify  he  paid  the  taxes 
and  leased  the  land  and  collected  the  rents. 
One  of  the  plaintiffs  testified  that  plaintiffs 
could  not  get  possession  and  that  Stephen 
M.  Cheek  had  had  possession  since  the  death 
of  Sophia  Hutts,  but  also  testified  that  for- 
merly Stephen  K.  did  not  claim  the  land,  but 
that  It  "seemed"  he  was  claiming  it,  at  the 
time  of  the  trial.  Considered  together  with  the 
petition  filed  In  the  suit  appellants  Instituted 
and  the  original  answer  filed  In  this  case,  In 
neither  of  which  any  claim  Is  made  except-ln 
accordance  with  their  view  of  the  record  ti- 
tle, the  former  expressly  setting  up  the  in- 
terests of  the  heirs  at  law  of  John  Hutts 
and  the  latter  conditionally  recognizing  in- 
terests In  the  heirs  at  law  of  Sophia  Hutts, 
there  is  no  foundation  for  the  claim  that 
appellants  were  in  such  adverse  possession 
as  would  preclude  the  institution  by  plain- 
tiffs of  partition  proceedings.  Collier  v. 
Ganlt,  234  Mo.  loc.  dt  465,  137  S.  W.  884; 
Coberly  v.  Coberly,  189  Mo.  loa  dt  16,  17, 
87  S.  W.  957;  Chapman  v.  Kullman,  191  Md. 
loa  dt  247,  89  S.  W.  924;  Rozter  v.  Griffith, 
31  Mo.  loc.  dt  174;  Shepperd  v.  Fisher,  206 
Mo.  loc.  dt  249,  103  S.  W.  989. 

2.  The  evidence  clearly  shows  that  the  deed 
Drain  executed  was  drawn  and  executed  at 
the  Instance  of  and  in  conformity  to  direc- 
tions given  by  Sophia  Hutts. 

[4]  (a)  The  trial  court  expressly  held  that 
Drain  held  the  fee-simple  title.  This  find- 
ing was  doubtless  based  upon  the  court's 
conviction  of  the  truth  of  the  evidence,  of- 
.fered  by  appellants,  tending  to  show  that 
Drain  bought  in  the  land  in  1877  under  an 
arrangement  vrlth  Hutts,  the  purpose  of 
which  was  to  defraud  the  creditors  of  the 
latter.  If  that  evidence  is  true,  then  eqnlty 
would  raise  no  enforceable  trust  In  the  prop- 
erty, and,  for  the  purposes  of  this  case,  nd- 
ther  Hutts  nor  his  general  devisee,  Sophia 
Hutts,  had,  before  the  conveyance  of  Drain, 
any  interest  in  the  land,  and  the  finding  of 
the  court  was  right  No  complaint  that  the 
evidence  is  Insuffident  to  support  that  find- 
ing Is  made  In  tiie  briefs.  If  Drain  had  the 
fee-simple  title,  then  his  conveyance  in  1901 
vested  a  half  interest  in  remainder,  in  the 


heirs  of  John  Hutts,  and  the  decree  gives  ap- 
pellants all  to  which  they  have  any  claim. 

(b)  If  it  be  conceded,  however,  that  the  al- 
legations of  tiie  petition  were  of  a  diaracter 
precluding  a  finding  on  the  ground  of  fraud 
against  the  validity  of  the  trust,  there  is  yet 
a  reason  which  discloses  that  appellants  have 
no  Interest  in  the  land  save  that  the  decree 
gives  them. 

[B,  6]  Whatever  equitable  Interest  John 
Hutts  had  passed  by  his  will  to  Sophia 
Hntts.  She  became  the  beneficiary  In  the 
trust,  if  trust  there  was.  Had  John  Hutts 
had  the  full  title,  then  a  conveyance  by 
Sophia  Hutts  delivered  prior  to  the  probate  of 
the  will  under  which  she  was  sole  devisee 
would  not  have  been  fully  effectual  upon 
delivery,  but  upon  the  subsequent  probat- 
ing of  the  win.  It  would  have  taken  effect  by 
relation  as  of  Its  date.  It  would  have  con- 
veyed an  equitable  Interest,  subject  to  be  de- 
feated by  a  final  rejection  of  the  will.  This 
is  the  clear  Import  of  those  dedsions  in  this 
Mate  to  the  effect  that  the  Institution  of  con- 
test proceedings  restores  the  status,  so  far 
as  the  operation  of  the  vrill  Is  concerned, 
existing  before  the  will  is  offered  for  pro- 
bate, and  that  a  conveyance  by  a  devisee 
during  contest  of  a  will  carries  his  interest 
subject  to  the  Judgment  In  the  contest  pro- 
ceedings (Mcllwrath  v.  Hollander  et  al.,  7$ 
Mo.  105,  39  Am.  Rep.  484;  Hughes  v.  Burrlss, 
85  Mo.  660;  Hines  v.  Hlnes,  243  Mo.  loc.  dt. 
496,  147  S.  W.  774;  Robertson  v.  Brown,  187 
Mo.  loc.  dt  458  et  seq.,  86  S.  W.  187,  106  Am. 
St  Rep.  485),  and  the  principle  Is  In  full 
harmony  with  many  other  decisions  and  au- 
thorities (Richards  ▼.  Pierce,  44  Mich.  loc. 
dt  446, 7  N.  W.  64,  and  cases  cited;  Scott  et 
al.,  Bx'rs,  v.  West  et  al.,  63  Wis.  loc.  dt  552, 
24  N.  W.  161, 25  N.  W.  18;  Will  of  Dardls,  135 
Wis.  loc.  dt  461, 115  N.  W.  332, 23  L.  R.  A.  [N. 
S.]  783,  128  Am.  St  Rep.  1033,  15  Ann.  Cas. 
740;  Hanley  v.  Kraftczyk,  119  Wis.  loc.  cit 
356,  357,  96  N.  W.  820;  Flood  v.  Kerwln,  113 
Wis.  loc.  dt  680,  89  N.  W.  845;  Walton  v. 
Ambler,  29  Neb.  loc  dt  643,  46  N.  W.  931; 
Mackey  v.  Mackey,  71  N.  J.  E3q.  688,  ^  Atl. 
984;  Miller  v.  Douglass,  30  Ohio  Clr.  Ct.  R. 
loc.  dt  668;  Ives  v.  Allyn,  13  Vt  loc.  clt 
630;  Ex  parte  Fuller,  2  Story,  327,  Fed.  Cas. 
No.  5,147). 

There  Is  nothing  in  our  statute  expressly 
postponing  the  vesting  (suffldently  to  sup- 
port a  conveyance)  of  devises  until  probate 
of  the  will,  and  one  section  (6313,  R.  S.  1909) 
by  Implication  recognizes  the  operative  ef- 
fect, in  case  of  actual  notice,  of  unproved 
wills.  If  this  is  not  true,  the  provision  in 
that  section  relating  to  wills  unproved,  but 
recorded  prior  to  1887,  imparting  notice  after 
the  lapse  of  a  year.  Is  meaningless.  An  in- 
timation of  like  effect  is  found  in  Keith  v. 
Keith,  97  Mo.  loc.  dt  230,  10  S.  W.  597. 

Sophia  Hutts,  at  the  time  of  the  executlon,^ 
at  her  direction,  of  the  deed  by  Drain,  had 
full  knowledge  of  the  existence  of  her  hus- 
band's win  and  of  its  provisions,  and  was  ad- 
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Tised  by  the  probata  ladge,  tbrougb  the  In- 
terposition of  appellant  Stephen  M.  Cheek, 
according  to  hla  testimony,  that  the  will 
could  be  "renewed,"  but  that  some  expense 
would  be  necessary  to  procure  the  evidence 
of  the  witnesses  who  lived  In  Virginia.  She 
purposely,  therefore,  withheld  the  will  from 
probate;  but  there  Is  no  reason  to  doubt 
her  knowledge  of  Its  validity  In  view  of  Ste- 
phen M.  Cheek's  testimony,  despite  the  tes- 
timony of  another  witness  that  he  heard  her 
"say  something  about  it,"  that  It  was  too 
old. 

By  the  will  Sophia  Hutts  became  the  sole 
beheftdary  in  the  trust.  If  trust  there  was, 
before  the  probate  of  the  will.  A  conveyance 
by  her  would  have  passed  her  equitable  In- 
terest, subject  to  be  defeated  by  the  final 
rejection  of  the  will.  She  could  not  have 
compelled,  or  conveyed  to  another  the  right 
to  compel,  Drain  to  convey  the  legal  title  be- 
fore the  will  was  probated ;  but  it  can  hard- 
ly be  doubted  that  either  ^e  or  her  grantee 
could  have  accepted  a  voluntary  conveyance 
from  Drain  which  upon  the  probate  of  the 
will  would  have  taken  effect  by  relation  as 
of  its  date.  That  dlfficultlee  might,  in  such 
a  situation,  arise  upon  the  rejection  of  the 
will,  cannot  affect  the  argument  as  to  the 
effect  of  the  conveyance  if  made. 

[7]  A  cestui  que  trust,  of  full  age  and  under 
no  disability,  entitled  to  a  conveyance,  may 
direct  it  to  be  made  to  another,  and  the  whole 
title  will  thereby  pass  (Matthews  v.  Thomp- 
son, 186  Mass.  loc.  cit  18,  19,  71  N.  E.  93, 
66  Ia  R.  A.  421, 104  Am.  St  Rep.  650 ;  Rogers 
v.  Tyley,  144  111.  loc.  cit  666,  32  N.  E.  393 ; 
Altschul  V.  Casey,  45  Or.  loc.  cit  188,  189, 
76  Pac.  1083 ;  Cotton  v.  Ward,  3  T.  B.  Mon. 
[Ky.l  loc.  dt  311,  312;  Witter  v.  McCarthy 
Co.,  43  Pac.  969  1),  and  there  is  no  reason  for 
saying  that  Sophia  Hutts,  who,  upon  the  as- 
sumption that  a  trust  ^sted,  could  have 
herself  conveyed,  might  not  accomplish  di- 
rectly her  purpose  by  directing  a  conveyance 
by  the  trustee,  nor  for  saying  his  voluntary 
conveyance  executed  by  her  direction  would 
not  draw  to  Itself  the  equity  she  might  have 
conditionally  conveyed  at  that  time  and  be 
as  effectual  to  pass  the  title,  subject  to  be 
defeated  by  the  rejection  of  the  will,  as  her 
own  conveyance  would  have  been  or,  after 
the  will  was  probated,  as  conclusive  as  if 
the  will  had  first  been  probated  and  then 
Drain  had  conveyed  at  Mrs.  Hutts'  direction. 

With  full  knowledge,  of  full  age,  and  under 
no  legal  disability,  Soplila  Hutts  saw  fit  to 
divide  the  remainder  in  the  land  equally  be- 
tween appellants  (her  kinsmen)  and  the  heirs 
at  law  of  her  husband.  That  she  knew  the 
will  was  valid  is  evidenced  by  the  fact  that 
she  had  Drain  to  convey  to  her  a  great- 
er interest  than  she  could  have  claimed  in 
case  of  her  husband's  intestacy.    She  Intend- 


^  Reported  In  tall  In  the  Pacific  Reporter ;  report- 
ed as  a  memorandum  decision  wlthoat  opinion  In 
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ed  to  divide  the  property  aa  the  decree  finds 
she  did  divide  It,  dealt  v^th  it  on  the  theory 
she  had  so  divided  it  and  died  doubtless  in 
the  belief  that  one-half  of  the  land  her  hus- 
band had  acquired  would  go  to  his  kinsmen 
and  one-half  to  her  kinsmen,  the  appellants 
here. 

[8]  Of  the  disposition  she  made  of  the  prop- 
erty her  other  heirs  at  law  cannot  complain, 
and  her  grantees,  though  also  heirs,  cannot 
take  more  than  she  had  to  convey.  Her  own 
intent  to  convey  to  Stephen  M.  Cheek  but 
one-half  of  the  land  Is  clear  from  the  deed 
to  him  and  the  declarations  proved. 

Whether  there  was  or  was  not  a  trust 
equity  will  recognize,  the  trial  court's  decree 
properly  describes  and  defines  the  Interests  of 
the  parties. 

[9]  3.  It  is  insisted,  however,  that  the  court 
erred  in  awarding  certain  of  plaintiffs  great- 
er interests  than  the  petition  alleges  they 
own.  The  petition  sets  out  the  facts  on  the 
theory  of  a  valid  trust  of  which  Drain  is  al- 
leged to  be  the  trustee.  The  conclusion  of 
law  that  Drain's  deed  was  ineffective  is  not 
an  allegation  of  fact  nor  an  allegation  the 
trial  court  was  obliged  to  notice.  It  la  a 
mere  statement  of  a  conclusion  of  law.  Upon 
the  facts,  the  trial  court  performed  its  duty, 
L  %.,  determined  the  interests  of  the  .respec- 
tive parties  and  decreed  accordingly.  ^ 

The  Judgment  Is  affirmed. 

BROWN,  On  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur;  LAMM,  J., 
in  result 


CITY  OF  RICHMOND  ▼.  OBEBL. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  6,  19ia) 

1.  LiCKNBES    (i   6*)— POWEB   OF   STATK— OOCU- 

FATIONB. 

The  State  has  power  to  tax  all  trades,  pro- 
fessioDB,  and  occupations,  and  to  delegate  each 
power  to  municipalities. 

[Ed.    Note.— For   other    cases,    see    Licenses, 
Cent  Dig.  §g  5,  6,  19;   Dec  Dig.  §  6.*] 

2.  LiCKNSXS    (§   7*)— POWKB   or   MUNICIPAUTX 

— Occupation. 

When  the  power  to  impose  a  license  tax 
upon  insurance  companies  has  been  delegated  to 
mnnicipalities,  it  may  be  exerdaed  by  tlMm 
without  any  infringement  of  Const  art  10,  f 

3.  providing  that  taxes  shall  be  uniform  upon 
the  same  class  of  anbjects  withm  the  territory 
limits  of  the  authority  levying  the  tax. 

[Ed.    Note. — For    other   cases,    see    Licenses, 
Cent  Dig.  it  7-16,  19;    Dec.  Dig.  i  7.*] 

3.  CouBTs  (J  231*)— SuPBEUB  CouBiv-Jmis- 

DIOnON— CONBimjTIONAt    QUESTIOR. 

Since  the  validity  of  Rev.  St  1909,  |  9253, 
delegating  to  municipalitieB  the  power  to  im- 
pose a  lu^nse  tax  upon  insunmee  companies, 
has  been  settled,  a  controversy  involving  such 
power  cannot  confer  jurisdiction  of  an  appeal 


•For  other  eases  see  same  topic  and  sectloa  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Ka7-No.  Series  ft  Rep'r  Indazaa 
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upon  the  Supreme  Goort  on  the  grouad  that  it 
inTolTea  a  eonstitntional  question. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  487,  491.  644,  846-448,  660,  652-«59, 
661;    Dec.  Dig.  1  231.*] 

4.   COTTBTS    {t    231*)— SUPBEMK    OOUBT-JUBIS- 

DicnoN— Revknue  Qukstions. 

Under  Bev.  St  1909,  |  9253,  purporting 
to  authorise  cities  of  the  third  class  to  impose 
a  license  tax  ujpon  foreign  insurance  companies, 
no  construction  of  a  revenue  law  is  inTolved  to 
give  the  Supreme  Court  Jurisdiction  of  an  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  M  487,  49L  644,  646-348,  660,  652-659, 
661:    Dec.  Dig.l  231.*] 

Appeal  from  Circnlt  Oonrt,  Ray  County; 
Francis  H.  Trimble,  Jndge. 

B.  B.  Creel  appeals  from  a  conTlctlon  of 
violation  of  an  ordinance  of  the  City  of 
Richmond  Imposing  a  penalty  upon  any  agent 
of  an  Insurance  company  which  has  not  paid 
a  license  tax.  Cause  transferred  to  the  Kan- 
sas CII7  Court  of  Appeals. 

Nathan  Frank  and  Richard  A.  Jones,  both 
of  St.  Louis,  and  J.  L.  Farrls,  Jr.,  of  Rich- 
mond, for  appellant  M.  M.  Mllllgan,  of 
Richmond,  for  respondent 

BLAIR,  0.  In  the  city  of  Richmond,  a 
dty  of  the  third  class,  there  exists  an  ordi- 
nance imposing  a  license  tax  upon  Insurance 
companies  and  providing  that  any  person 
acting  as  agent  for  any  company  which  has 
not  compiled  with  Its  provisions  shall  be  sub- 
ject to  a  prescribed  penalty.  The  Metropoli- 
tan Life  Insurance  Company,  a  corporation 
organized  under  the  laws  of  New  Yorlc,  fail- 
ed to  comply  with  this  ordinance,  and  ap- 
pellant was  found  guilty  of  acting  as  its 
agent  within  the  dty,  and  has  appealed. 

The  company  had  previously  paid  the  tax 
levied  upon  it  under  section  7099,  R.  S.  1900. 

The  amount  of  the  fine  assessed  against 
appellant  is  $6,  and  this  court  has  no  Juris- 
diction of  this  appeal  unless  such  Jurisdic- 
tion Is  conferred  by  the  character  of  the 
questions  raised. 

On  the  trial  it  was  contended:  (1)  That  the 
ordinance  in  question  is  violative  of  section  3, 
art  10,  of  the  Constitution,  which  provides 
that  taxes  "shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  lim- 
its of  the  authority  levying  the  tax";  and  (2) 
that  section  9253,  R.  S.  1909,  in  so  far  as  it 
purports  to  authorize  dties  of  the  third  dass 
to  impose  a  license  tax  upon  foreign  insur- 
ance companies,  has  been  repealed,  by  im- 
plication, by  the  amendment  of  18^  to  arti- 
cle 8,  a  61,  R.  S.  1909. 

[1, 2]  That  the  state  has  power  to  tax  all 
trades,  professions,  and  occupations  and  to 
delegate  this  power  to  munldpalitles  has 
been  the  settled  law  of  Missouri  for  60  years 
(St  Louis  v.  McCann,  157  Mo.  loc.  dt  307. 
59  S.  W.  1016),  and  that,  when  the  power  to 
impose  a  license  tax  upon  Insurance  com- 
panies has  been  delegated  to  munldpalitles. 


It  may  be  exercised  by  tbem  without  an  in- 
fringement of  the  constitutional  provision 
now  Invoked,  was  expressly  held  by  this 
court  In  City  of  St  Joseph  v.  Ernst,  95  Mo. 
860,  8  S.  W.  558.  The  identical  question  at- 
tempted to  be  presented  here  was  considered 
and  dedded  in  that  case,  and  the  fact  that 
the  amended  statute  substituted  for  the  1 
per  cent  levy  upon  net  premiums,  by  the 
state  and  the  separate  levies  thereupon  by 
the  counti6s,  dties,  and  school  districts  a 
single  levy  of  2  pel  cent  on  net  premiums 
for  state,  county,  dty,  and  school  purposes, 
adds  nothing  to  the  question  dedded  in  the 
case  last  dted,  however  important  it  may  (or 
may  not)  be  upon  the  question  concerning  the 
repeal  of  the  provision  in  section  9253  relat- 
ing to  license  taxes  upon  Insurance  com- 
panies. 

[S]  The  constitutional  question  raised  hav- 
ing been  settled  more  than  a  generation  be- 
fore this  controversy  arose,  it  cannot  confer 
Jurisdiction  of  this  appeal'  upon  this  court 
State  T.  Campbell,  214  Mo.  363,  113  8.  W. 
1081,  and  cases  dted;  Bank  v.  Glass  Co.,  243 
Mo.  409,  147  S.  W.  1030,  and  cases  dted. 

[4]  While  counsel  do  not  contend  that  the 
construction  of  the  revenue  law  is  involved, 
and  Jurisdiction  thereby  conferred,  there  Is 
no  impropriety  In  adding  that  it  has  been 
previously  hdd  (City  of  St  Joseph  v.  Metro- 
politan Life  Insurance  Co.,  183  Mo.  1,  81  S. 
W.  1080)  that  no  question  of  such  construc- 
tion arises  In  determining  whether  the  stat- 
utes confer  upon  a  dty  the  power  to  Impose 
a  license  tax  upon  insurance  companies. 

The  cause  is  transferred  to  Uie  Kansas 
City  .Court  of  Appeals. 

BROWN,  O.,  concurs. 

PER  (CURIAM.  The  foregoing  opinion  of 
BLAIR,  O.,  Is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


STATE  ▼.  WBLLMAN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  9,  1913.) 

1.  SODOMT  (I  6*)— Statutobt  Offbnses. 

Rev.  St  1909,  {  4726,  punishing  every  per- 
son committing  the  crime  against  nature  with 
the  sexual  organs  or  with  the  month,  enlarges 
the  common-law  offense,  and  the  acts  by  which 
the  crime  is  committed  must  be  designated  at 
least  in  a  general  way. 

[Ed.    Note. — For   other   cases,    see    Sodomy, 
Cent  Dig.  J  6;   Dec.  Dig.  f  5.*] 

2.  SOOOHT  (8  5*)— INFOBMATION— StIMICIBNOT. 

An  information  alleging  that  accused  com- 
mitted the  crime  against  nature  by  having  sex- 
ual intercourse  with  prosecutrix  with  his 
mouth  does  not  charge  the  crime  as  defined  by 
Rev.  St  1909,  §  4726,  notwithstanding  the 
statute  of  jeofails  (section  6115). 

[Ed.    Note.— For    other    cases,    see   Sodomy, 
Cent  Dig.  %  6;   De&  Dig.  §  5.*) 
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8.  CwtMiwAi.  Law  (H  1054,  1059*)— Bvidenct 

— Objisctions. 

Tfae  admission  of  improper  testimony  is 
not  reviewable  where  there  was  no  objection 
until  after  its  admission,  or  where  accused 
merely  objected  withont  specifying  any  reason 
for  the  ezclnslon,  for  to  secure  the  exclusion 
of  evidence  there  must  be  specific  timely  ob- 
jection pointing  out   the  reasons. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  2662-2664,  2671 ;  Dec.  Dig. 
fS  1054,  10591*] 

4.  CBonnAi.   Law    (|    372*)— Evidence— Ad- 

insSIBILITT. 

On  a  trial  for  sodomy  the  admission  of  evi- 
dence that  accused  bad  the  reputation  of  com- 
mitting such  crime  is  erroneous,  as  practically 
amounting  to  trying  accused  for  crimes  not 
designated  in  the  information,  in  violation  of 
Const  art  2,  f  22. 

IBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  833,  834;  Dea  Dig.  {  372.*] 

5.  Cbiuinal  Law   (S  872*)— Evidbncb— Ad- 

UISaiBILITT. 

The  attempt  by  the  state  to  prove  by  ru- 
mor or  common  report  that  accused  had  com- 
mitted the  crime  on  a  woman  alive  at  the  trial 
bat  not  called  as  a  witness,  and  had  been  guilty 
of  adultery,  was  improper  on  the  same  ground. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  833,  834;  Dec.  Dig.  §  372.*] 

&  Criuinai,  Law  (§  1004*)  —  Questions  Re- 
viewable—Motion  roR  NEW  Tbial. 

The  point  that  the  court  erred  in  Calling 
to  charge  that  prosecutrix  must  be  corroborat- 
ed must  be  ruled  against  accused  where  the 
point  is  not  specifically  assigned  in  the  mo- 
don  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  2676-2684;  Dec.  Dig.  { 
1064.*] 

7.  CBnnwAi.  Law  (|  1171*)  —  ImpbopIbb  Ab- 
anuENT  or  Counsbl. 

The  closing  argument  of  the  prosecuting 
attorney,  to  the  effect  ■  that  accused  had  ^ved 
in  adultery  with  his  wife  before  bis  marriage  to 
her,  and  that  he  lived  with  a  harlot  at  the  time 
of  the  commission  of  the  crime,  is  ground  for 
reversal,  in  the  absence  of  any  evidence  jus- 
tifving  the  argument,  where  the  court  merely 
mildly  criticized  the  prosecuting  attorney. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  3126,  3127;  Dec.  Dig.  S 
1171.*] 

8.  CnimNAi.  Law  (|  1171*)- Impbopeb  Ab- 
QDMENT  or  Counsel. 

The  closing  argument  of  the  prosecuting 
attorney,  wherein  he  denounced  a  witness  for 
accused  as  a  prostitute  and  a  woman  unworthy 
of  belief,  was  prejudicial  where  there  was  no 
evidence  justifying  the  charge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  8126,  3127;  Dec.  Dig.  S 
1171.*] 

9.  Cbiminal  Law  (5  1037*)— Impbopeb  Re- 
marks of  Pbosecutinq  Attobnet— Review 
— Objections. 

The  court  on  appeal  may  disregard  im- 
proper remarks  of  the  prosecuting  attorney  in 
his  closing  argument  where  the  remarks  were 
not  objected  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1601,  2645;  Dec.  Dig.  f 
1087.*] 

10.  Cbiminal  Law  (g  722)^[*)— Aboument  or 
Pbosecutino  Attobnet. 

Proof  that  accused  on  trial  for  sodomy  had 
been  convicted  of  adultery  does  not  justify  the 
prosecuting  attorney  in   referring   in  bis   re- 


marks to  the  conviction  of  adultery  as  evidence 
of  his  guilt  of  the  crime  charged;  but  the  argu- 
ment must  be  confined  to  an  effort  to  discredit 
the  testimony  of  accused  where  he  testified  in 
his  own  behalf. 

[ISd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1676;   Dec.  Dig.  i  722%'.*] 

IL  Criminal  Law  (S  376*)- Impeachmext. 

Evidence  of  the  oad  character  of  accused 
is  admissible  solely  to  impeach  him  as  a  wit- 
ness, and,  where  he  does  not  testify  or  other- 
wise place  his  reputation  in  issue,  the  evidence 
is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  836-^830,  841,  843;  Dec. 
Dig.  {  376.*] 

Appeal  from  Criminal  Court,  Jackson  Coun- 
ty; Ralph  S.  Latshaw,  Judge. 

Joseph  Wellinan  was  convicted  of  sodomy, 
and  appeals.  Reversed  and  remanded  for 
new  triaL 

Convicted  of  the  crime  against  natnre  as 
defined  by  the  Laws  of  1011,  p.  198,  defend- 
ant appeals  from  a  Judgment  of  the  criminal 
court  of  Jackson  county  sentencing  him  to  a 
term  of  three  years  in  the  penitentiary.  The 
following  Is  a  summary  of  the  evidence: 

During  the  months  of  December,  1912,  and 
January,  1918,  the  defendant  kept  a  room- 
ing house  In  Kansas  City,  Mo.,  which  bouse 
he  liad  operated  for  five  years.  A  few  doors 
from  defendant's  rooming  house  was  a  Jew- 
elry store  owned  by  one  Lonle  Shaffer,  In 
which  store  defendant  was  employed  as  an 
optician.  In  the  same  store  was  employed 
one  Belle  Shaffer,  a  16  year  old  sister  of 
Louie  Shaffer.  Belle  Shaffer  testified  that 
during  the  absence  o<  Iier  brother  from  the 
store  defendant  made  love  to  her,  kissed  her, 
made  her  some  small  presents,  and  asked  ber 
to  marry  bim;  that  be  told  ber  that  her 
brother  was  going  to  fall  In  business,  and  be 
would  take  care  of  ber;  that  defendant  re- 
quested her  to  go  with  him  to  a  room  on 
Union  avenue  In  Kansas  City,  where  be 
would  tell  her  an  Important  secret  abont  ber 
brother's  jewelry  business,  and  that,  having 
gained  her  confidence,  she  went  with  him 
as  requested;  that  when  they  entered  the 
room  defendant  locked  the  door,  and  solicited 
her  to  have  sexual  Intercourse  with  bim;  that 
she  refused,  and  that  be  then  threw  ber 
down  on  a  bed,  put  his  head  under  her 
clothes,  and  Inserted  his  mouth  into  her  pri- 
vate parts,  keeping  her  In  that  position  for 
about  an  hour;  that  at  bis  request  she  met 
bim  outside  the  store  almost  every  other  day 
for  a  period  of  about  two  weeks,  when  they 
would  go  to  his  room,  and  defendant  would 
repeat  this  crime  against  nature;  that  de- 
fendant warned  her  that  they  would  both  be 
prosecuted  if  she  told  any  one  what  he  bad 
done. 

In  the  month  of  July,  1918,  Belle  Shaffer 
informed  ber  mother  and  brother  Louie  of 
defendant's  crime,  and  her  brother  took  bar 
to  the  prosecuting  attorney's  office  and  pro- 
cured a  warrant  for  defendant    There  was 
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evidence  that  Belle  Shaffer  was  aflUcted  with 
melancholy  about  five  or  six  months  after  the 
commission  of  the  alleged  crime  upon  her  by 
defendant,  and  that  she  acted  as  though  she 
was  losing  her  mind;  but  this  evidence  was 
withdrawn  from  the  Jury  by  Instruction. 
There  is  no  evidence  that  defendant  and  Belle 
Shaffer  were  ever  seen  together  outside  the 
Jewelry  store,  except  on  one  occasion  when 
defendant  accompanied  her  and  his  wife  to 
a  store  and  purchased  each  of  them  a  coat. 
It  does  not  clearly  appear  who  paid  for  the 
coats.  Belle  Shaffer  further  testified  that 
she  did  not  know  that  defendant  was  mar- 
ried; that  in  speaking  to  her  about  his  wife 
he  referred  to  his  wife  as  his  housekeeper. 

Defendant,  testifying  in  his  own  behalf, 
denied  the  crime,  and  denied  that  he  ever 
attempted  to  wrong  Belle  Shaffer  in  any  man- 
ner. He  stated  that  Belle  Shaffer  knew  that 
he  was  a  married  man  when  she  was  working 
in  her  brother's  store;  that  she  sent  his  wife 
a  box  of  candy  in  which  there  was  a  card 
directed  to  her  as  Mrs.  Wellman.  He  also 
introduced  a  certificate  showing  that  he  was 
duly  married  in  Clay  county,  Mo.,  in  August, 
1911,  to  Mrs.  Mary  Hull,  the  woman  with 
whom  he  was  living  in  January,  1913.  De- 
fmdant  also  denied  that  he  had  committed 
adultery  with  his  wife  before  they  were  mar- 
ried; but  he  admitted  that  she  was  a  part- 
ner with  him  in  his  rooming  house  before 
their  marriage.  He  also  testified  that  he 
took  her  to  Hot  Springs,  Ark.,  when  she  was 
sick  before  they  were  married,  and  stated 
that  they  stopped  at  different  hotels,  and  he 
sustained  no  improper  relations  with  her.- 

Defendant  also  Introduced  one  Ida  Sours, 
a  chambermaid  who  worked  In  his  rooming 
house.  She  testified  that  immediately  after 
defendant's  arrest  Louie  Shaffer  came  to  see 
her  and  told  her,  in  substance,  that,  if  de- 
fendant would  "come  across"  with  a  few 
hundred  dollars,  the  case  could  be  settled  out 
of  court,  otherwise  defendant  would  have  to 
stay  in  Jail;  that  he  (Shaffer)  was  broke,  and 
needed  some  money.  It  appears  by  other 
evidence  that  Louie  Shaffer  did  go  into  bank- 
ruptcy in  the  mouth  of  January,  1913.  Two 
witnesses  testified  that  defendant's  general 
reputation  for  morality  was  bad;  two  others 
testified  that  it  was  good.  In  rebuttal  Louie 
Shaffer  admitted  that  he  called  on  Ida  Sours, 
but  denied  that  he  told  her  that  the  case 
could  be  settled  for  a  money  consideration. 
He  stated  that  he  called  on  Ida  Sours  to  see 
If  he  could  secure  her  evidence  as  a  witness 
for  the  state,  and  to  learn  from  her  the  where- 
abouts of  another  witness.  Belle  Shaffer  was 
also  recalled  and  denied  sending  the  box  of 
candy  to  def^idant's  wife.  The  prosecuting 
attorney  offered  to  prove  by  the  records  in 
the  Juvenile  court  of  Kansas  City  that  prior 
to  her  marriage  to  defendant  Mrs.  Wellman's 
child  was  taken  from  her  because  she  was 
living  in  adultery  with  defendant;  but  that 
evidence  was  rejected  by  the  court 


H.  A.  Owen  and  F.  W.  Paschal,  both  of  St. 
Joseph,  and  0.  B.  Leavel,  of  Kansas  City,  for 
appellant  John  T.  Barker,  Atty.  Gen.,  and 
Ernest  A.  Green,  Asst  Atty.  Gen.,  for  the 
State. 

BROWN,  P.  J.  (after  stating  the  facts 
as  above).  I.  Information.  For  reversal  de- 
fendant asserts  that  (1)  the  information  does 
not  charge  the  offense  of  which  he  was  con- 
victed; (2)  that  improper  evidence  was  ad- 
mitted; (3)  that  the  court  erred  In  its  in- 
structions to  the  Jury;  and  (4)  that  the  as- 
sistant prosecuting  attorney  made  Improper 
and  prejudicial  remarks  to  and  In  the  hear- 
ing of  Qie  Jury. 

[1]  We  shall  first  consider  the  error  of 
the  trial  court  in  refusing  to  arrest  the 
Judgment  on  account  of  the  alleged  insuflS- 
dency  of  the  information.  The  law  which 
defendant  Is  charged  with  violating  is  sec- 
tion 4726,  R.  S.  1909,  which,  as  amended  by 
the  Laws  of  1911,  reads  as  follows:  "Every 
person  who  shall  be  convicted  of  the  detest- 
able and  abomlnal  crime  against  nature, 
committed  with  mankind  or  with  beast,  with 
the  sexual  organs  or  with  the  moutli,  shall 
be  punished  by  imprisonment  In  the  peniten- 
tiary not  less  than  two  years." 

The  information,  omitting  caption,  signa- 
ture^ and  verification,  is  as  follows:  "Now 
comes  Floyd  E.  Jacobs,  first  assistant  prose- 
cuting attorney  for  the  state  of  Missouri, 
in  and  for  the  body  of  the  county  of  Jack- 
son, and  upon  his  oath  Informs  the  court 
that  Joseph  Wellman,  whose  Christian  name 
In  full  is  unknown  to  said  first  assistant 
prosecuting    attorney    late    of    the    county 

aforesaid,   on  the  day   of  January, 

1912,  at  the  county  of  Jackson,  state  of  Mis- 
souri, did  then  and  there  unlawfully  and 
feloniously  commit  the  detestable  and  abom- 
inable crime  against  nature  by  then  and 
there  luiving  sexual  Intercourse  with  one 
Belle  Shaffer  with  his  mouth,  against  the 
peace  and  dignity  of  the  state." 

Do  the  acts  recited  in  the  foregoing  in- 
formation constitute  the  detestable  and 
abominable  crime  against  nature?  Some 
courts  have  said  that  this  crime  is  so  well 
understood  that  an  Indictment  need  not  de- 
scribe the  acts  by  which  It  is  committed. 
In  Honselman  v.  People,  168  lU.  172,  loc. 
dt  175,  48  N.  E.  304.  305.  it  was  said: 
"The  Legislature  has  not  seen  fit  to  define 
It  further  than  by  the  general  term,  and 
the  records  of  the  courts  need  not  be  defil- 
ed with  the  details  of  different  acts  which 
may  go  to  constitute  it''  The  quoted  lan- 
guage may  be  sound  reasoning  as  applied  to 
the  crime  as  it  existed  at  common  law;  but 
the  General  Assembly  of  Missouri  added  a 
material  amendment  to  the  law  in  1911,  ex- 
tending the  crime  so  that  it  may  be  commit- 
ted with  the  mouth:  It  has  been  held  in 
several  Jurisdictions  that  this  latter  method 
of  committing  the  detestable  crime  against 
nature  is  not  embraced  in  the  general  term 
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of  "crime  against  nature,"  Harrey  t.  State, 
66  Tex.  Cr.  R.  199,  116  8.  W.  1193;  and 
People  T.  Boyle,  116  Gal.  668,  48  Pac.  800. 
It  la  apparent  that  the  General  Assembly  In- 
tended to  exi;>and  the  meaning  of  the  words 
"detestable  and  abominable  crime  against 
nature"  by  the  amendment  of  1911,  supra, 
and  we  are  convinced  that  under  this  new 
statute  it  la  necessary  to  deedgnate,  at  least 
In  a  general  way,  the  acts  by  which  the 
crime  is  committed.  It  la  to  be  regretted 
that  the  public  records  of  our  state  should 
be  contaminated  with  the  details  of  such 
loathsome  crimes;  but  it  is  difficult  for  the 
writer  to  bring  himself  to  understand  how 
section  22,  art  2,  Constitution  of  Missouri, 
prescribing  that  the  accused  may  demand 
"the  nature  and  cause  of  the  accusation 
against  him,"  can  be  materially  modified  or 
suspended.  The  criminal  acts  which  a  de- 
fendant is  called  upon  to  meet  must  be  de- 
scribed with  reasonable  certainty.  State  t. 
Murphy,  141  Mo.  267,  42  S.  W.  936. 

[2]  The  Indictment  In  this  case  charges 
that  defendant  committed  the  detestable  and 
abominable  crime  against  nature  "&v  then 
and  there  liaving  seamal  interoowse  with 
one  Belle  Shaffer  with  his  mouth."  The 
words  "sexual  intercourse"  have  a  well-de- 
flned  meaning,  both  in  law  and  common 
usage.  They  have  been  judicially  defined 
to  mean  "the  actual  contact  of  the  sexual 
organs  of  a  man  and  woman,  and  the  ac- 
tual penetration  into  the  body  of  the  lat- 
ter." 86  Cyc  p.  1450;  and  State  v.  Frazler, 
54  Kan.  loc  dt  725,  39  Pac.  819.  We  have 
searched  in  vain  for  other  definitions  of  the 
words  "sexual  intercourse,"  and,  while  we 
think  they  might  reasonably  be  expanded  to 
cover  a  lustful  contact  between  the  sexual 
organs  of  mankind  and  the  sexual  organs 
of  beasts,  accompanied  by  penetiiitlon,  they 
cannot  be  held  to  embrace  a  contact  between 
the  sexual  organs  of  one  person  and  the 
nonsexual  organs  of  another. 

An  examination  of  the  information  shows 
that  It  charges  the  defendant  with  commit- 
ting the  crime  against  nature  by  an  ordi- 
nary act  of  coition  in  the  natural  way,  and 
of  course  that  part  of  the  Information  is 
grossly  repugnant  to  the  main  charge.  We 
are  aware  that  under  our  criminal  statute 
of  Jeofails  (section  6116,  R  S.  1909)  repug- 
nant allegations  in  indictments  may  be  re- 
jected as  surplusage;  but  the  difficulty  in 
rejecting  the  repugnant  clause  in  this  in- 
formation, to  wit,  "by  then  and  there  hav- 
ing sexual  intercourse  with  one  Belle  Shaf- 
fer," is  that  the  information  would  be  left 
without  the  name  or  any  description  of 
the  party  upon  whom  the  alleged  crime  was 
committed,  so  that  the  statute  of  Jeofails 
cannot  aid  the  state  in  sustaining  this  con- 
viction. 

The  information  in  this  case  presents  a 
similar  situation  to  the  one  which  arose  in 
the  case  of  State  v.  Leonard,  171  Mo.  622, 
71  &  W.  1017,  94  Am.  St  Rep.  798.    In  the 


I«onard  <3ase  an  attempt  was  made  to 
charge  the  defendant  with  having  In  Ills 
possession  a  forged  railroad  ticket  The 
indictment  showed  on  its  face  that  the  rail- 
road ticket  found  In  the  possession  of  Leon- 
ard was  not  such  a  forged  Instrument  as 
came  within  the  purview  of  the  statute,  and 
it  was  held  that  the  recital  in  the  Indictment 
of  facts  showing  that  a  forgery  had  not 
been  committed  could  not  be  rejected  as  sur- 
plusage. In  that  case  the  court,  speaking 
through  Judge  Fox,  said :  "If  the  state  ad- 
mits In  her  pleading  a  state  of  facts  which 
shovra  that  the  defendant  cannot  be  convict- 
ed of  the  offense  charged,  then  and  in  tbut 
case  he  ought  not  to  be  put  upon  trial  for 
such  alleged  offense.  As  an  example,  if 
the  counsel  representing  the  state  should, 
when  the  case  is  called  for  trial,  announce 
in  open  court  that  some  material  fact  nec- 
essary to  the  conviction  of  the  defendant 
does  not  in  fact  exist  and  be  would  be  un- 
able to  prove  it  would  the  court  upon  this 
admission,  put  the  defoidant  upon  his  trial, 
or  would  it  suggest  the  dismissal  of  the 
case?  •  ♦  •  While  it  was  discretionary 
with  the  court  as  to  sustaining  the  motion 
to  quaah,  there  is  one  of  three  things  it 
should  have  done.  It  should  have,  at  the 
close  of  the  state's  case,  Instructed  the  Jury 
that  under  the  indictment  and  evidence  in 
this  cause,  they  should  find  defendant  not 
guilty,  or  tills  Instruction  should  have  been 
given  at  the  close  of  the  entire  case,  or  It 
should  have  sustained  the  motion  in  arrest 
of  judgment" 

.As  this  case  must  be  remanded  for  a  new 
trial,  the  Information  should  be  amended  so 
as  to  conform  to  the  evidence  of  the  prose- ' 
cutriz  by  specifically  charging  that  defend- 
ant unlawfully  and  feloniously  committed 
the  detestable  and  abominable  crime  against 
nature  upon  one  Belle  Shaffer,  a  female  hu- 
man being,  by  then  and  there  inserting  Us 
mouth  into  the  sexual  organs  and  private 
parts  of  her,  the  said  Belle  Shaffer,  against 
etc. 

[S]  II.  Objection  to  Evidence.  The  ap- 
pellant's attorneys  strenuously  insist  that 
the  court  erred  in  admitting  Improper  evi- 
dence. There  was  some  Improper  evidence 
admitted;  but  the  record  shows  that  much 
of  this  improper  testimony  was  only  object- 
ed to  after  it  was  admitted,  and  as  to  some 
of  it  the  defendant  merely  objected  to  its 
introduction  without  designating  any  reason 
why  it  should  not  be  admitted.  We  have 
often  announced  the  rule  that  the  only  prop- 
er way  to  secure  the  exclusion  of  evidence 
Is  by  specific  timely  objection,  pointing  out 
the  reasons  why  it  should  not  be  received. 
State  ▼.  Pyles,  206  Mo.  loc.  dt  632,  105  S. 
W.  613;  and  State  v.  Crone,  209  Mo.  310, 
loc.  dt  330,  108  S.  W.  666. 

[4]  III.  Other  Crime*— Proof  of  6y  Ru- 
mor. Aa  the  case  must  be  remanded  for  a 
new  trial,  we  will  call  attention  to  one  er- 
roneous view  expressed  by  the  trial  court 


Digitized  by 


Cjoogle 


Mo.) 


STATE  T.  WELLMAN 


799 


in  regard  to  the  eyldeace  of  Jacob  Fromson. 
Fromson  was  asked  If  defendant  had  the 
reputation  of  committing  the  class  of  crimes 
for  which  he  was  then  on  trial.  The  trial 
Gonrt  ruled  that  this  character  of  evidence 
was  admissible,  and  announced  that  the  Su- 
preme Court  had  so  construed  the  law.  The 
cases  of  State  t.  Beckner,  194  Mo.  281,  91 
S.  W.  892,  8  li.  B.  A.  (N.  S.)  535;  State  t. 
Pollard,  174  Mo.  607,  74  S.  W.  969,  and 
State  T.  Shields,  13  Mo.  236,  53  Am.  Dec. 
147,  are  dted  by  the  Attorney  General  as 
tending  to  sustain  the  views  of  the  trial 
Judge  above  noted.  Those  cases  merely  go 
to  the  extent  of  holding  that  the  bad  repu- 
tation of  defendant  for  morality  and  chas- 
tity may  be  shown  to  discredit  his  testimony, 
notwithstanding  he  be  on  trial  for  violating 
some  law  which  affects  the  public  morals. 
Those  cases  also  sustain  the  well-known 
proposition  that  evidence  regarding  the  rep- 
utation of  defendant  must  be  confined  to  Ills 
general  reputation  for  morality,  and  cannot 
single  out  his  propensity  or  reputation  for 
violating  some  particular  law. 

To  sustain  the  view  announced  by  the 
honorable  trial  Judge  would  lead  to  the  ad- 
mission of  evidence  of  independent  crimes 
not  connected  with  the  one  for  which  a  de- 
fendant is  on  trial  and  not  tending  to  es- 
tablish motive,  and  would.  In  effect,  amount 
to  trying  him  for  crimes  not  designated  in 
the  Indictment  This  would  be  a  plain  vi- 
olation of  section  22,  art  2,  of  the  Oonstitu- 
tion.  State  v.  Spray,  174  Mo.  569,  74  S.  W. 
846;  and  State  v.  Teeter,  239  Mo.  475,  144 
S.  W.  445.  It  is  contended  that  the  Kansas 
City  Court  of  Appeals,  in  the  case  of  State 
V.  OUpbant,  128  Mo.  App.  262,  107  S.  W.  32, 
announced  a  different  rule;  but,  in  so  far 
as  the  doctrine  of  that  case  is  in  conflict 
with  this  decision,  it  is  overruled. 

[6]  There  was  throughout  the  trial  a  Ia< 
bored  effort  by  the  assistant  prosecuting  at- 
torn^ to  prove  by  rumor  or  common  report 
that  defendant  had  committed  the  crime 
against  nature  upon  a  woman  by  the  name 
of  Fromson,  who  was  alive  at  the  time  of 
the  trial  but  not  called  as  a  witness.  There 
was  also  an  effort  to  prove  by  the  same  class 
of  testimony  that  defendant  had  been  guilty 
of  the  specific  crime  of  adultery.  All  this 
was  Improper.  Such  evidence,  in  addition 
to  being  an  effort  to  prove  independent 
crimes  not  in  any  way  connected  with  the 
offense  for  which  defendant  was  on  trial, 
was  a  plain  violation  of  that  part  of  the 
Constitution  which  ordains  that  a  defendant 
has  the  right  "to  meet  the  witnesses  against 
him  face  to  face."  No  one  could  meet  a 
mere  rumor  face  to  face.  The  only  excep- 
tion to  this  rule  seems  to  be  In  the  case  of 
dying  declarations. 

These  observations  are  made  to  point  the 
way  for  the  retrial  of  this  case  in  accord- 
ance with  the  Oonstltntion  and  laws  (tf  the 
statfc 


[B]  IV.  OorrphoraUon  of  Prosecutrix.  In 
his  brief  appellant  contends  that  the  trial 
court  erred  in  falling  to  Instruct  the  Jury 
that  the  prosecutrix  must  be  corroborated. 
This  upon  the  theory  that  she  consented  to 
the  commission  upon  her  of  the  crime  against 
nature,  if  such  crime  was  committed.  This 
point  is  ruled  against  appellant  because  not 
sipedfically  assigned  in  Ids  motion  for  new 
trial.  State  v.  Conway,  241  Mo.  271,  145  S. 
W.  441;  State  v.  Dockery,  243  Mo.  loa  dt 
699,  147  S.  W.  976;  Stete  v.  ChlsseU,  245 
Mo.  loc.  dt  554,  566,  150  S.  W.  1066;  and 
State  V.  Horton,  247  Mo.  loc.  dt  663,  153 
S.  W.  1051. 

[7]  V.  Improper  Conduot  of  Proieoutor. 
This  brings  us  to  the  alleged  improper  con- 
duct of  the  assistent  prosecuting  attorney. 
In  Ills  argument  to  the  Jury  the  following 
occurred: 

"Is  he  the  kind  of  a  man  that  would  do 
it?  Did  he  come  in  here  with  a  dean  rec- 
ord, or  does  he  come  in  here  blackened,  as 
be  should  be?  A  man  who  lived  in  adultery 
oa  Union  avenue. 

"Mr.  Gordon:  We  object  to  tliat  There 
is  no  evidence  of  that 

"Mr.  Curtln:  I  say  that  Dr.  Mathis,  the 
Juvenile  ot&cet,  told  you  what  kind  of  a  man 
he  was.  I  say  Fromson  told  you  what  kind 
of  a  man  be  was.  What  did  Fromson  base 
his  opinion  upon?  The  confession  of  Ills 
wife,  who  was  then  the  daughter  of  this 
man. 

"Mr.  Gordon:  We  object  to  the  statement 
that  the  defendant  and  his  wife  lived  in 
adultery.  There  is  no  evidence  to  that  ef- 
fect Save  our  exception  to  the  failure  of 
the  court  to  rule  upon  it 

"Mr.  Curtln  (continuing):  Let  us  see  if 
this  man  got  this  girl's  confidence.  She  says 
she  was  working  in  her  brother's  8tor& 
This  defendant  was  working  there  with  her. 
He  made  love  to  her,  and  told  her  he  would 
marry  her,  although  at  that  time  he  was 
living  with  a  harlot — 

"Mr.  Owen:  We  object  to  that  There  is 
no  testimony — 

"Mr.  Curtln:  I  say  there  is,  and  I  object 
to  you  butting  in.  I  say  the  record  of  the 
Juvenile  court  shows  that  this  child  was  tak- 
en away  from  him  because  he  was  living 
with  this  woman  in  adultery — 

"The  Court:  His  general  repntetion  was 
admitted;  but  the  other  was  withdrawn." 

The  record  does  not  show  that  defendant 
lived  in  adultery  with  his  wife,  whose  name 
was  Mary  Hull,  before  they  were  married. 
The  stete  attempted  to  prove  the  charge  of 
adultery  by  the  record  of  a  suit  in  the  Juve- 
nile court,  to  which  suit  the  defendant  was 
not  a  party;  but  that  evidence  was  exclud- 
ed. The  defendant  denied  having  lived  in 
adultery,  and  introduced  a  marriage  record 
showing  that  he  was  lawfully  married  to  his 
wife  (the  woman  referred  to  by  the  prose- 
cutor) about  A  year  and  a  half  before  the 
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date  of  tbe  alleged  crime  npon  Belle  Shaffer. 
The  trial  court  having  failed  to  rale  upon 
the  Improper  remarks  of  the  prosecuting  at- 
torney In  regard  to  the  alleged  adultery,  he 
was  emboldened  to  go  still  further  out  of  the 
record  and  charged  defendant  with  living 
with  a  harlot  at  the  very  time  he  ia  accused 
of  committing  this  abonUnable  crime  against 
nature.  There  Is  not  a  word  In  the  record 
showing  any  improper  conduct  on  the 'part 
of  Mrs.  Wellman  after  her  marriage  to  de- 
fendant in  August,  1911.  On  tbe  contrary, 
tbe  record  shows  that  they  were  living  in 
lawful  wedlock.  The  last  remark  brought  a 
mild  criticism  from  the  trial  judge;  but  no 
admonition  to  tbe  prosecutor  to  confine  him- 
self to  tbe  record.  Tbe  remarks  before  quot- 
ed were  not  warranted  by  tbe  evidence,  and 
were  highly  prejudicial  to  defendant 

[t,  1]  During  tbe  trial  of  tbe  case  tbe  as- 
sistant prosecutor,  over  defendant's  protest, 
several  times  denounced  defendant's  witness 
Ida  Sours  as  a  prostitute.  Her  reputation 
was  not  then  in  issue,  and  there  was  not  the 
least  excuse  for  the  prosecutor's  vitriolic 
epithets.  After  Ida  Sours  testified,  and  her 
veracity  and  chastity  might  have  been  placed 
in  issue,  not  one  word  of  evidence  was  of- 
fered by  the  state  to  show  that  her  reputa- 
tion was  bad  in  any  respect  Yet,  notwith- 
standing there  was  no  evidence  to  throw  dis- 
credit on  her  testimony,  the  prosecutor,  in 
bis  closing  argument,  denounced  her  as  a 
woman  wholly  unworthy  of  bdief,  and  again 
insinuated  that  she  was  a  prostitute.  It  is 
true  that  these  latter  remarks  were  not  ob- 
jected to,  and  we  can  disregard  them  if  we 
choose;  but  they  tend  to  establish  tbe  fact 
that  tbe  public  prosecutor  conducted  this 
case  without  any  regard  to  the  rules  of  law 
or  common  fitimess.  liouie  Shaffer  testified 
that  he  caused  this  prosecution  to  be  insti- 
tuted, and  stated  that  he  called  on  Ida  Sours, 
hoping  he  could  secure  her  evidence  for  tbe 
state;  but,  when  it  developed  that  her  evi- 
dence was  favorable  to  defendant,  she  was 
at  once  denounced  as  wholly  unworthy  of  be- 
lief. We  regret  to  say  that  tbe  record  in 
this  case  and  in  the  case  of  State  v.  Brown, 
247  Mo.  715,  153  S.  W.  1027,  tend  to  indi- 
cate that  in  Jackson  county,  when  any  wit- 
ness refuses  to  testify  for  tbe  state,  he  or  she 
is  promptly  denounced  as  a  criminal  by  tbe 
public  prosecutors  of  that  county,  regardless 
of  whether  there  is  any  evidence  of  wrong- 
■doing  on  the  part  of  such  witness. 

[1  >,  1 1  ]  If  tbe  defendant  bad  been  duly 
convicted  of  tbe  crime  of  adultery,  and  the 
record  of  his  conviction  had  been  admitted 
in  evidence,  be  would  have  been  entitled  to 
an  instruction  to  the  effect  that  tbe  jury 
could  only  consider  his  conviction  as  tending 
to  discredit  his  testimony  as  a  witness,  and 
not  as  tending  to  prove  him  guilty  of  the 
crime  for  which  he  was  then  on  trial,  and 
tbe  public  prosecutor  could  not  legally  have 
referred  to  tbe  conviction  of  adultery  as  evi- 


dence of  bis  guilt  of  tbe  crime  against  na- 
ture. State  V.  Phillips,  233  Mo.  299,  loc  dt 
306,  136  S.  W.  4;  State  v.  Jones,  249  Mo.  80, 
loc.  dt  98,  155  S.  W.  33 ;  Taylor  v.  State, 
50  Tex.  dr.  B.  560,  100  S.  W.  383;  State 
v.  McNamara,  212  Mo.  150,  110  &  W.  1067; 
and  12  Cyc.  p.  415.  Such  an  argument  would 
have  been  a  mere  invitation  to  the  jury  to  dis- 
regard the  law.  Evidence  of  bad  character 
on  the  part  of  defendant  was  not  evidence  of 
his  guilt,  but  in  this  case  was  admitted  solely 
to  Impeach  and  discredit  bis  testimony  as  a 
witness.  Wben  he  does  not  testify  or  other- 
wise place  his  reputation  in  issue,  such  evi- 
dence cannot  be  admitted.  State  v.  Beckner, 
194  Mo.  281,  91  S.  W.  892,  3  L.  B.  A.  (N. 
S.)  535.  Tbe  prosecutor  should  never  be 
allowed  to  appeal  to  the  Jury  to  convict 
tbe  defendant  because  be  has  committed 
some  other  crime  not  in  any  way  connected 
with  the  one  for  which  be  is  being  tried, 
or  because  bis  reputation  is  bad.  A  de- 
fendant who  testifies  in  his  own  behalf 
!■  a  criminal  case  occupies  a  dual  rdle.  In 
one  role  he  is  a  witness;  in  the  other  a  de- 
fendant State  y.  Beckner,  194  Mo.  281,  91 
S.  W.  892,  3  L.  B.  A.  (K.  S.)  535;  and  State 
V.  Phillips,  233  Mo.  299, 135  S.  W.  4. 

Tbe  defendant  is  charged  with  a  loathsome 
crime;  but  the  courts  should,  nevertheless, 
accord  him  a  fair  trial  according  to  tbe  Con- 
stitution and  usages  of  law. 

Prosecutors  should  be  zealous  in  their 
efforts  to  enforce  the  criminal  laws;  but  this 
does  not  mean  that  they  are  either  requir- 
ed or  authorized  to  override  tbe  Constitution 
and  thus  become  lawbreakers  themselves  in 
order  to  secure  convictions. 

For  the  misconduct  of  tbe  assistant  prose- 
cuting attorney  and  tbe  invalidity  of  tbe 
Information,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

WALKEB,  J.,  concurs.  FABIS,  J.,  concurs 
in  all  of  opinion  except  paragraph  1,  as  to 
which  he  is  dubitante. 


HEBSMAN  et  aL  v.  HEBSMAN. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec  6,  1913.) 

1.  Specifio   Pebfobmance   (J  121»)  —  Okai. 

COKTRACT  TO  CONVEY— SUFTICIENCT  OP  EVI- 
DENCE. 

To  authorize  a  decree  for  specific  perform- 
ance of  an  oral  contract  to  convey,  upon  proof 
of  part  performance,  the  contract  to  convey 
must  be  shown  by  evidence  so  clear  and  con- 
vincing as  to  leave  no  reasonable  doubt  of  its 
existence  and  terms. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  §{  387-395;  Dec  Dig. 
f   121.»] 

2.  SPECinc  Pebfobmanoe  (|  61*)— Obal  Con- 
tract—Con 81  DEB  ATION . 

To  authorize  a  decree  of  specific  perform- 
ance of  an  oral  contract  to  convey,  where  there 
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has  been  part  performance,  the  consideration 
of  the  contract  must  haye  been  fair. 

(Ed.    Note.— For    other   cases,    see    Specific 
Performance,  Cent  Dig.  If  163>  i^  i  ^ec.  Dig. 
f  51.*] 
S.  SPKCmo  PKBrOBMAWCB  (8  42*)— Obai.  Oon- 

TSACT— Past  Pkkfobuancx. 

Acts  claimed  to  have  been  done  in  part 
performance  of  an  oral  contract  to  convey  must 
be  referable  only  to  the  contract,  and  not  ex- 
plainable on  any  other  theory  than  that  they 
Trere  done  in  part  performance  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  81  124, 129, 133;  Dec. 
Dig.  8  42.*] 

4.  Specific  PEHroHjtANCE  (8  121*>— Actions 

— SCFFICIENOT  OF  ETIDENCK. 

Evidence,  in  a  suit  for  specific  performance 
of  an  oral  contract  to  convey,  AcM  not  to  show 
that  defendant  promised  to  convey  to  plaintiff 
in  consideration  of  services  to  be  rendered  by 
her  to  her  and  defendant's  parents. 

TEd.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  887-395;  Dec.  Dig.  | 
12L*] 

5.  Apfkai.  and  Ebbob  (|  1012*)— Findiros— 
conclusitbnkss. 

Where  the  trial  judge  decided  the  case  on 
a  transcript  taken  before  another  judge  and 
on  depositions,  and  the  only  witness  who  tes- 
tified orally  did  not  testify  as  to  the  contract 
relied  on,  and  none  of  toe  witnesses  resided 
in  the  circuit  over  which  the  trial  judge  pre- 
sided, he  could  not  be  presumed  to  be  in  a  po- 
sition to  more  advantageously  weigh  the  evi- 
dence than  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  3990-3992;  Dec.  Dig.  8 
1012.*] 

Appeal  from  Circuit  Court,  Macon  County ; 
Nat  M.  Shelton,  Judge. 

Action  by  Belle  Hersman  and  another 
against  Strauther  O.  Hersman.  From  a  Judg- 
ment for  plaintifls,  defendant  appeals.  Re- 
versed. 

R.  W.  Beeson,  of  Red  Oak,  Iowa,  and  Guth- 
rie &  Franklin,  of  Macon,  for  appellant  A. 
W.  Mulllns,  of  Linneos,  and  F.  E.  Lindqulst, 
of  Kansas  City,  for  respondents. 

BliAIR,  G.  Defendant  Is  a  brother  of  the 
plaintiffs,  and  appeals  from  a  Judgment  of 
the  circuit  court  of  Macon  county,  devesting 
him  of  the  title  to  a  certain  bouse  and  lot 
In  Brookfleld,  Mo.,  and  vesting  it  in  plaln- 
tifE  Belle  Hersman.  The  original  petition 
was  filed  August  IS,  1907,  in  the  drcult  court 
of  Linn  county,  whence  the  cause  was  taken 
to  Macon  county  by  change  of  venue,  where 
It  was  heard  in  1908  by  a  sg^edal  Judge.  The 
cause  was  taken  under  advisement,  and  at 
the  September  term,  1908,  the  objection  be- 
ing made  that  the  special  Judge's  power  end- 
ed with  the  term  at  which  he  heard  the 
case,  it  was  resubmitted  by  agreement,  to 
the  regular  Judge  of  the  circuit,  Hon.  Nat  M. 
Shelton,  on  the  transcript  of  the  evidence 
previously  taken  and  some  additional  deposi- 
tions and  the  oral  testimony  of  one  addition- 
al witness. 

The  amended  petition  on  which  the  case 
was  finally  submitted  was  filed  by  leave,  and 


to  conform  to  the  proof  after  the  evidence 
had  been  heard  by  the  special  Judge,  and 
before  the  case  was  finally  submitted  to  the 
regular  Judge. 

Plaintiffs'  amended  petition.  In  substance, 
alleged  that  on  the  18th  day  of  August,  1898, 
plaintiffs  were  the  owners  in  fee  of  a  cer- 
tain lot  of  ground  in  the  dty  of  Brookfleld, 
Linn  county,  Mo.  That  while  the  title  to 
said  real  estate  was  taken  in  the  names  of 
plaintiffs,  $1,000  of  the  purchase  price  there- 
of^ which  was  $1,600,  was  contributed  by 
their  mother,  Mrs.  Mary  Hersman,  and  the 
remainder,  $600,  by  the  plaintiffs,  each  pay- 
ing $300,  and  that,  in  fact,  plaintiffs  held 
said  property  in  trust  for  the  use  and  benefit 
of  their  mother.  That  on  the  29th  day  of 
May,  1899,  plaintiff  Belle  Hersman  conveyed 
by  warranty  deed  her  Interest  in  said  real 
estate  to  her  sister  and  coplaintlff,  Mrs.  Kit- 
tle M.  Edwards,  and  that,  while  said  deed 
recites  a  consideration  of  $2,000,  in  truth 
and  in  fact,  the  only  constderation  therefor 
was  an  agreement  between  them  that  Mrs. 
Edwards  should  take  care  of  their  father 
and  mother,  Michael  M.  and  Mrs.  Mary  Hers- 
man, and  said  Belle  Hersman,  during  the 
remainder  of  their  respective  lives,  all  of 
which  facts  the  defendant  well  knew.  That 
on  the  9th  day  of  May,  1901,  said  Klttie  M. 
Edwards  and  her  husband,  J.  B.  Edwards, 
by  warranty  deed,  conveyed  said  real  estate 
to  the  defendant,  and  that  while  the  deed 
recites  a  consideration  of  $2,000,  "the  only 
cash  consideration  therefor  was  the  sum  of 
$500,  about  $400  of  which  had  theretofore 
been  paid  out  by  said  Kittie  M.  Edwards 
for  repairs  on  the  buildings  and  improve- 
ments situated  on  said  premises,  and  the 
further  stipulation  and  agreement  that  said 
defendant  would  well  and  truly  care  for  said 
Michael  M.  Hersman  and  Mrs.  Mary  Hers- 
man and  the  plaintiff  Belle  Hersman,  sup- 
port them,  and  let  them  occupy  said  proper- 
ty as  long  as  they  should  live,  and  that, 
in  consideration  of  the  services  to  be  render- 
ed by  said  Belle  Hersman,  as  taer^nafter 
stated,  said  defendant  would  convey  to  or 
cause  to  be  vested  in  said  plaintiff.  Belle 
Hersman,  the  title  to  said  real  estate  and 
premises  at  the  death  of  said  Michael  M. 
Hersman  and  Mary  Hersman,  and  plain- 
tiffs aver  that  the  defendant  acquired  said 
property  as  aforesaid  in  trust  for  the  use 
and  benefit  of  said  Michael  M.  Hersman  and 
Mary  Hersman  and  the  plaintiff  Belle  Hers- 
man, and  to  furnish  support  for  them  during 
their  natural  lives."    That  said  Michael  M. 

Hersman,  on  the  day  of  February, 

1903,  departed  this  life  at  the  dty  of  Brook- 
fleld. That  at  the  time  of  the  making  and 
delivery  of  said  deed  to  the  defendant,  said 
Mary  Hersman,  mother  of  plaintiffs  and 
defendant,  was  suffering  with  nervous  pros- 
tration, stomach  trouble,  and  other  ailments, 
and  remained  sick  and  under  the  care  of 
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physlciang  from  said  time  up  to  the  time  of 
her  death  on  the  10th  day  of  June,  1007. 
That  from  the  29th  day  of  May,  1901,  np  to 
the  10th  day  of  June,  1907,  defendant  con- 
tributed about  $25  a  month  towards  the  sup- 
port of  said  Mary  Hersman  and  Belle  Hers- 
man,  and  permitted  them  to  use  and  occupy 
said  premises,  and  that,  at  the  time  of  the 
aforesaid  conveyance  of  the  property  to  de- 
fendant by  plaintiff  Kittle  M.  Edwards  and 
her  husband,  It  was  agreed  by  and  between 
plaintiff  Belle  Hersman  and  the  defendant 
that  she,  the  said  Belle,  "would  nurse,  care 
for,  and  wait  upon  said  Michael  M.  Hersman 
and  Mary  Hersman  while  they  lived,  the  de- 
fendant providing  the  maintenance  for  them, 
and  for  which  defendant  would  make  no 
charge,  and  at  the  death  of  said  Michael  M. 
Hersman  and  Mary  Hersman  said  property 
should  belong  to  and  be  vested  in  said  plain- 
tiff. Belle  Hersman;  and  that  said  plaintlfl 
faithfully  fulfilled  her  said  agreement,  and  in 
all  resi)ect8  discharged  her  said  undertaking 
and  the  duties  she  assumed."  That  the  defend- 
ant, wholly  disregarding  his  undertaking  In 
the  premises,  subsequent  to  the  death  of 
said  Michael  M.  Hersman  and  Mary  Hers- 
man, and  on  the  5th  day  of  October,  1907, 
made  a  voluntary  conveyance  of  said  real 
estate  to  his  son-in-law,  J.  L.  Miller,  for  the 
purpose  of  defrauding  the  said  Belle,  and 
depriving  her  of  any  redress  In  the  premises, 
and  has  refused  and  still  refuses  to  make 
her  any  compensation  whatsoever.  That  de- 
fendant did  not  care  for  said  Mary  Hersman 
nor  provide  for  her  any  nursing,  except  by 
said  Belle  Hersman,  by  reason  whereof  the 
said  Belle  was  compelled  to  and  did  watdi 
over,  care  for,  and  nurse  the  said  Mary 
Hersman,  day  and  night  during  all  of  said 
time  and  up  to  the  time  of  her  death.  That, 
since  the  death  of  said  Mary  Hersman,  said 
defendant  has  wholly  failed  and  refused  to 
in  any  way  provide  for  said  Belle  Hersman, 
except  permitting  her  to  reside  In  and  oc- 
cupy the  said  premises.  That  the  reasonable 
value  of  the  services  so  rendered  by  said 
Belle  Hersman  from  said  29tb  day  of  May, 
1901,  up  to  the  time  of  the  death  of  said 
Mary  Hersman,  June  10,  1907,  a  period  of 
2,201  days.  Is  $2,201,  and  that  defendant 
la  indebted  to  the  said  Belle  for  said  sum. 
That  plaintiff  Kittle  M.  Edwards  says  she 
claims  no  interest  in  the  amount  so  claimed, 
but  Joins  In  the  petition  in  order  that  right, 
equity,  and  Justice  may  be  done  between  said 
Belle  Hersman  and  the  defendant  That  in 
equity  and  justice,  said  sum  of  $2,201,  or 
such  part  thereof  as  does  not  exceed  the 
value  of  said  property,  should  be  adjudged 
and  decreed  to  be  a  Uen  on  the  aforesaid 
real  estate  for  the  amount  so  due,  and  said 
property  sold  to  satisfy  said  lien.  The 
prayer  of  the  petition  Is,  "that  said  Belle 
Hersman  have  and  recover  of  and  from  the 
defendant  the  said  sum  of  $2,201;  that  said 
amount  be  adjudged  and  decreed  by  order 


of  this  court  to  be  a  Hen  upon  said  atiove- 
descrlbed  real  estate;  that  said  real  estate 
be  sold  to  satisfy  said  lien,  and  that  the 
court  may  make  such  other  and  further  or- 
ders. Judgments,  and  decrees  In  the  premises 
as  may  seem  Just" 

Defendant's  answer  to  the  amended  peti- 
tion was  a  general  denial. 

In  addition  to  vesting  the  title  In  plaintiff 
Belle  Hersman,  the  court  found  against  her 
demand  for  a  money  Judgment,  and  found 
that  plaintiff  Kittle  11  Edwards  had  no  In- 
terest in  the  matter. 

Michael  M.  and  Mary  Hersman,  the  parents 
of  the  parties  hereto  and  six  other  living 
children,   formerly  lived  In  IllinolB,   where 
Mrs.  Hersman  owned  a  cottage  which  she 
sold  in  1898,  and  $1,000  of  the  proceeds,  to- 
gether with  $600,  furnished  In  equal  parts  by 
plaintiffs,  was  invested  in  the  property  In 
suit,  plaintiffs  taking  the  title  in  their  names, 
with  the  understanding  that   they  were  to 
care  for  their  aged  parents  wliile  they  lived. 
In  October,  1808,  plaintiffs  and  their  parents 
and  the  husband  of  plaintiff  Kittle  M.  Ed- 
wards moved  to  the  premises  now  Involved, 
and  lived  there  together,  the  support  of  this 
family  devolving  largely  upon  Mr.  and  Mrs. 
Edwards.    On  May  29,  1899,  Belle  Hersman, 
by   general    warranty   deed,   conveyed   her 
Interest  In  the  property  to  her  coplatntlff, 
Mrs.    Edwards,   the   real  consideration   for 
the  conveyance  being,  according  to  plaintiffs, 
the  promise  of  Mrs.  Edwards  that  she  would 
thereafter  provide  for  and  suKWrt  the  par- 
ents and  Belle  during  their  llfettme.     The 
deed   recited  a   consideration  of  $360,   but 
the  testimony  of  plaintiffs  Is  that  no  money 
passed.     Plaintiff^'  mother  was  present  at  the 
time  the  two  sisters  entered  into  the  agree- 
ment, pursuant  to  which  Belle  Hersman  con- 
veyed to  Mrs.  Ekiwards,  and  assented  thereto. 
About  a  year  after  this  transaction,  the  par- 
ents became  dissatisfied  with  the  manner  in 
which  the  title  to  the  property  was  held,  and 
Mrs.  Hersman  expressed  a  desire  to  have  the 
property  conveyed  to  her.    The  evidence  indi- 
cates this  dissatisfaction  was  largely  the  re- 
sult of  interference  on  the  part  of  other  mem- 
bers of  the  Hersman  family,  who  made  occa- 
sional visits  to  the  old  people.    There  was  cor- 
respondence between  various  members  of  the 
family,  and  complaints  were  made  that  the 
parents  were  being  mistreated.    There  is  no 
evidence  that  such  was  the  fact    ▲  letter 
written  by  defendant  to  Belle  Hersman,  aft- 
er the  dissatisfaction  arose,   contained    the 
following:  "I  received  your  letter  a  few  days 
ago ;  glad  to  hear  from  you  and  to  hear  that 
everything  Is  going  to  be  fixed  up  so  that  it 
will  be  satisfactory  to  all  concerned,  as   I 
know  everything  In  the  end  will  be  for  yon 
and  Kate.    I  was  sorry  that  Kate  felt  aa  she 
did  over  It,  as  there  was  no  one  that  wanted 
to  take  anything  away  from  her.    •    •     • 
Now,  Belle,  if  Kate  will  deed  the  place  to  me, 
and  you  folks  want  to  stay  there.  It  will  be 
perfectly  satisfactory  to  us  boys;    the  only 
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tblng  we  want  Is  for  pa  and  ma  to  lire  the 
rest  of  tbelr  days  In  peace  and  quiet,  and  to 
have  what  they  need." 

By  reason  of  the  dissatisfaction  alluded  to, 
Mrs.  Edwards,  with  her  hnsband,  had  a  deed 
prepared  in  May,  1901,  for  the  purpose  of 
conveying  the  property  to  the  mother,  Mrs. 
Hersman;  but  before  It  was  executed,  de- 
fendant, by  letter  mailed  to  another  alster, 
Mrs.  B.  Young,  offered  to  pay  Mrs.  Edwards 
$500  for  the  property,  or  for  Mrs.  Edwards' 
Interest  therein,  the  letter  containing  defend- 
ant's check  for  said  snm.  Defendant  and  his 
letter  arrived  In  Brookfield  simultaneously, 
and  the  same  day.  May  29,  1901,  Kittle  M. 
Edwards  and  her  hnsband,  J.  B.  Edwards, 
executed  a  deed  conveying  the  property  to 
defendant,  and  the  latter  delivered  his  check 
for  $600  to  Mrs.  Edwards.  Mrs.  Edwards 
testified  that  prior  to  this  transaction  she 
had  paid  out  about  $400  for  Improvements 
and  repairs  on  the  property. 

With  respect  to  what  defendant  said  in 
conversations  concerning  the  conveyance  by 
Kittle  M.  Edwards  to  him,  plalntifT  Belle 
Hersman  testified  that  previoudy  a  deed 
from  Mrs.  Edwards  and  husband  to  Mrs. 
Mary  M.  Hersman,  the  mother,  had  been 
prepared,  bnt  it  was  not  executed;  that 
"brother  Strauther  said  he  would  not  take 
it  that  way;  that  he  did  not  want  to,  and  If 
we  would  make  It  in  his  name  he  would  pro- 
vide for  them  (the  parents)  as  long  as  they 
lived,  and  at  their  death,  when  they  were 
through  with  It,  It  should  be  mine,"  t  e.. 
Belle  Hersman's.  The  witness  continued: 
"After  that  talk,  the  deed  was  made  and  sign- 
ed over  to  brother  Strauther.  I  don't  think  I 
know  who  wrote  the'  deed ;  no,  I  cannot  say. 
Brother  Strauther  told  me  that  he  would  see 
that  I  was  provided  for.  I  should  have  pro- 
visions. I  had  nothing  to  live  on.  I  had 
nothing  to  buy  anything  for  my  father  and 
mother,  nothing."  On  cross-examination  she 
testified  that  after  defendant  came  to  Brook- 
field  he  secured  the  $500  he  had  previously 
sent,  "and  the  deed  was  made  and  settled, 
and  my  brother  (defendant)  came  to  the 
room  where  mother  and  my  sister,  Mrs.  Ed- 
wards, and  Mrs.  Durham  and  I  (were)  and  he 
said  'Now,  Ma,  It  Is  all  fixed  Just  as  long  as 
yon  live.  I  take  it  in  my  name  to  save  It 
for  Belle  there,  none  of  the  rest  will  get 
any.'  That  is  just  the  conversation,  and  I 
think  we  can  prove  that" 

Regarding  the  same  conversation,  Mrs.  Kit- 
tie  M.  Edwards  testified  that  after  defendant 
reached  Brookfield,  May  29,  1901,  and  se- 
cured the  check  previously  alluded  to,  he 
had  the  deed  prepared  to  himself  as  grantee, 
and  "he  had  the  Justice  of  the  peace  bring  It 
to  the  house  and  he  gave  us  the  money,  and 
we  signed  the  deed.  My  brother,  the  defend- 
ant, gave  us  the  $500.  Tea,  he  turned  to 
mother  and  says:  'I  am  going  to  put  this 
property  in'  my  name  so  when  yon  and  pa 
die  we  can  save  It  for  Belle.  What  I  do  for 
700  I  want  nothing  In  return  for  what  I  do 


for  my  parents ;'  and  then  mo&er  says  'who . 
will  take  care  of  us?  and  ho  says,  'I  expect 
BeUe  to  do-  so.'  Sister  Belle  was  with  us  at 
the  time."  This  conversation  was  on  the  29th 
day  of  May,  1901,  the  day  the  deed  was  exe- 
cuted. The  deed  had  been  made  then  and 
there.  She  further  testifled  defendant  told 
her  "he  would  not  put  up  any  money  on  the 
property  imless  It  was  in  his  name  so  he 
could  save  the  property  for  Belle." 

Mr.  J.  B.  Edwards,  husband  of  plaintiff 
Kittle  M.  Edwards,  testifled  that  after  the 
deed  was  made,  and,  he  thought,  on  the  same 
day,  either  he  or  his  wife  asked  who  "was 
going  to  look  after  the  folks,"  and  defendant 
said  "Belle  will  do  that" 

Mrs.  Rutllff  testifled  that,  some  time  In  the 
spring  of  1903,  she  heard  Mrs.  Mary  Hersman 
say  to  defendant  that  "she  felt  sorry  for  Belle, 
and  she  was  sorry  she  was  causing  her  so 
much  trouble ;"  that  defendant  told  her  "not 
to  let  that  worry  her,  he  would  see  that  Miss 
Belle  was  cared  for."  This,  the  witness  said, 
was  a  fragment  of  a  conversation,  the  re- 
mainder of  which  she  did  not  hear. 

Mrs.  Durham,  a  grandnlece  of  the  parties 
hereto,  testified  that,  on  the  day  the  deed  was 
made,  she  heard  defendant  say  to  his  mother: 
"The  reason  I  want  the  deed  to  be  made  In 
my  name  was  so  none  of  the  rest  of  the  chil- 
dren would  come  in  for  anything  at  yours 
and  father's  death  *  *  *  at  yours  and 
father's  death  the  home  shall  go  to  Belle. 
•  •  •  I  don't  want  anything  for  what  I 
do  for  yon."  'Witness  said  plaintiffs  were 
present  at  the  time  this  was  said. 

It  is  clear  that  defendant  agreed  to  furnish 
$25  per  month  toward  the  support  of  his  par- 
ents and  sister  Belle,  and  the  evidence  shows 
he  furnished  this  much  or  more  each  month 
after  the  deed  was  delivered  to  him,  and,  in 
addition,  occasionally  paid  bills  for  fnd,  med- 
ical attention,  etc.,  amounting  to  a  consider- 
able snm,  and  also  paid  the  taxes  and  his  fa- 
ther's funeral  expenses.  Plaintiff  Belle  Hers- 
man lived  with  the  father  and  mother  until 
their  deaths  in  1903  and  1907,  respectively, 
and  took  constant  care  of  them.  They  were 
quite  old  and  required  much  attention.  The 
only  means  she  and  they  had  during  the  six 
years  from  May  29,  1901,  to  June  10,  1907, 
when  the  mother  died,  was  the  money  de- 
fendant furnished.  The  total  amount  defend- 
ant furnished  was  about  $2,500  or  $2,000. 

It  conclusively  appears  that,  on  the  day 
the  deed  to  defendant  was  executed,  the 
Hersmans  and  Edwardses  moved  out  of  the 
property  In  suit,  going  to  a  house  occupied 
by  a  sister  of  the  parties  hereto,  Mrs.  Toung. 
Plaintiffs  say  the  purpose  of  the  removal 
waa  that  Mrs.  Young  might  aid  In  caring  for 
the  parents  until  plaintiff  Belle,  who  was  in 
poor  physical  condition,  might  recover  her 
strength.  The  father,  Michael  Hersman,  was 
dissatisfied  at  Mrs.  Young's  and  defendant 
was  notified,  and  consented  to  the  return  of 
his  parents  and  sister  Belle  to  the  property 
in  suit   Thereafter  they  occupied  It  until  the 
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motber,  the  snrylylng  parent,  died  In  Jnne, 
1907.  Belle  Heraman  tesUfled  that  on  the 
day  of  the  mother's  funeral  she  said  to  de- 
fendant, "Now,  what  are  yon  going  to  do. 
I  am  left  here  all  alone  and  nothing  to  do 
on;"  and  that  defendant  replied,  "I  will  tell 
you,  Belle,  I  am  going  to  sell  this  home :"  at 
which  witness  says  she  fainted. 

Plaintiffs  Instituted  this  suit  August  15, 
1907. 

Defendant  testified  be  understood  his 
mother  had  an  interest  in  the  property,  hav- 
ing invested  $1,000  la  It,  and  that  the  rea- 
son the  deed  was  made  to  him  was  that  there 
was  a  judgment  against  his  father  and 
mother  and  sister  Belle;  that  the  under- 
standing was  he  was  to  sell  the  property  and 
use  the  proceeds  for  the  support  of  his  par- 
ents, and  that  this  was  the  reason  they  re- 
moved to  Mrs.  Young's  home  when  the  deed 
was  executed  to  him;  that  he  sent  $25  per 
month  to  them  after  the  deed  was  made,  and, 
after  his  father's  funeral,  his  mother  asked 
him  If  he  would  continue  these  remittances. 
He  says  he  told  her  he  would,  and  she  then 
said  that,  if  he  did  so,  any  Interest  she  had 
In  the  property  should  be  his  at  her  death, 
and  Belle  Hersman  then  said,  "Strauther, 
if  you  will  do  that  I  will  stay  here  and  talce 
care  of  mother;"  and  the  mother  then  told 
Belle  she.  In  that  case,  should  have  the  per- 
sonal property.  The  plaintiffs'  evidence 
shows  Belle  Hersman  has  the  personalty. 
Defendant  says  his  sister  Belle  never  made 
any  claim  for  services  during  the  years  after 
1001,  though  he  saw  her  a  number  of  times, 
and  the  first  he  heard  of  such  a  claim  was 
when  he  received  a  copy  of  the  notice  by 
publication  in  this  suit  Defendant  denied 
the  conversation  attributed  to  him,  and  testi- 
fied that  the  only  agreement  he  made  was 
the  one  made  at  the  time  of  bis  father's 
death. 

With  respect  to  material  parts  of  the  con- 
versation with  the  mother  and  Belle,  which 
defendant  detailed,  he  Is  corroborated  by  a 
brother,  John  Hersman,  and  Is  fully  corrob- 
orated by  another 'brother,  Joseph  Hersman. 
Laura  Selbert,  another  sister,  corroborates 
defendant  as  to  the  same  conversation,  and 
further  testifies  she  heard  her  mother  say. 
In  1907,  she  would  "die  easier  If  Strauth 
would  promise  to  take  care  of  Belle,"  but, 
she  added,  defendant  "never  promised."  She 
says  the  understanding  was  that  Belle  Hers- 
man should,  after  the  mother's  death,  live 
with  M!rs.  Edwards. 

After  this  suit  was  instituted  and  lis  pen- 
dens filed,  defendant  executed  a  deed  to 
bis  son-in-law,  in  consideration  of  a  cash 
payment  of  $500  and  notes  for  a  balance  of 
$2,000. 

There  is  no  direct  evidence  defendant  knew 
of  any  agreement  between  plaintiffs  and  their 
mother,  made  In  consideration  of  the  trans- 
fer by  Belle  Hersman  to  Kittle  M.  Edwards, 
and  no  evidence  he  knew  plaintiffs  had  con- 
tributed anything  to  the  purchase  of  the 


property.  He  denies  any  knowledge  of  either 
matter.  He  knew,  however,  that  his  mother 
had  paid  $1,000  of  the  purchase  price.  He 
says  be  did  not  convey  to  his  son-in-law  In 
order  to  put  the  property  beyond  the  reach 
of  Belle  Hersman,  but  did  so  as  a  part  of 
his  plan,  then  being  worked  out,  to  get  his 
affairs  in  shape  for  easy  settlement  in  case 
of  his  death,  his  health  being  poor. 

Counsel  for  defendant  contend  the  decree 
is  not  warranted  by  the  evidence. 

So  far  as  the  principal  issue  presented  la 
concerned,  it  is  unnecessary  to  follow  counsel 
through  the  controversy  concerning  the  ques- 
tion whether  the  property  was  Impressed 
with  a  trust.  This  Is  true  because  the  decree 
vests  the  entire  title  in  Belle  Hersman;  and 
whether  defendant  took  title  under  the  Ed- 
wards' deed  in  bis  own  right  or  as  trustee, 
there  being  no  pretense  of  any  conveyance  or 
devise  to  Belle,  the  only  thing  suggested  by 
either  pleadings  or  evidence,  which  it  could 
be  contended  Justifies  the  decree.  Is  the  agree- 
ment the  petition  alleges  was  made,  whereby 
Belle  Hersman  was  to  care  for  her  father 
and  mother  during  their  lives  In  considera- 
tion of  the  conveyance  of  the  property  to  her 
after  they  died.  In  view  of  the  fact  that  the 
agreement  is  alleged  to  have  been  made  be- 
tween Belle  Hersman  and  defendant,  and  the 
fact  that  It  Is  not  alleged  Mary  Hersman, 
the  mother,  was  a  party  thereto.  It  well 
might  be  said  that  the  question  as  to  defend- 
ant's trusteeship  for  his  motber  Is  eliminated 
by  the  petition  Itself,  In  so  far  as  it  could 
afCect  the  question  as  to  the  sufficiency  of  the 
evidence  to  support  the  decree  rendered. 
The  character  of  the  evidence  is  such,  how- 
ever, that  this  phase  of  the  matter  need  not 
be  further  discussed  In  connection  with  the 
particular  question  now  under  consideration. 

The  decree  Is  one  for  the  specific  perform- 
ance of  an  alleged  oral  agreement,  and  the 
evidence  must  be  examined  In  the  light  of  the 
principles  applicable  In  such  circumstances. 
These  principles  frequently  have  been  for- 
mulated by  this  court  (Collins  v.  Harrell,  219 
Mo.  301,  118  S.  W.  432  et  seq. ;  Forrlster  v. 
SulUvan,  231  Mo.  loc.  dt  373,  132  S.  W.  722 
et  seq.;  Walker  v.  Bohannan,  243  Mo.  loc 
clt  135,  147  S.  W.  1024  et  seq.;  OUver  t. 
Johnson,  238  Mo.  loc.  clt.  373,  142  S.  W.  274), 
and  It  is  unnecessary  to  Indulge  In  a  re- 
capitulation of  them. 

[1-3]  The  particular  rules  to  be  kept  In 
mind,  in  examining  the  evidence,  are  that  the 
contract  pleaded  Is  the  one  which  must  be 
proved;  that  the  contract  pleaded  and  proved 
must  be  clear  and  certain  in  Its  terms,  and 
must  (In  this  case)  be  one  for  the  conveyance 
of  the  property  Involved;  that  the  evidence 
of  the  making  of  the  contract  contended  for 
must  be  so  clear,  cogent,  and  convincing  as 
to  leave  no  reasonable  doubt  on  that  head; 
and  that  the  consideration  must  be  fair,  and 
the  acts  done  in  alleged  perforn^ance  of  the 
contract  by  the  plaintiff  must  be  referable 
solely  to  the  contract,  and  explicable  on  ao 
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other  reasonable  theory.  These  principles 
have  been  approved  so  frequently  and  re- 
cently and  the  danger  of  rules  less  exacting 
has  been  so  often  pointed  out  that  any  dis- 
cussion of  them  woold  serve  no  useful  pur- 
pose. Measured  by  this  standard,  the  evi- 
dence in  this  case  does  not  Justify  the  de- 
cree rendered. 

[4]  In  the  first  place,  the  evidence  does  not 
show  that  defendant  ever  made  any  promise 
to  convey  to  plalntlfT  Belle  Hersman,  upon 
consideration  of  services  to  be  renderied  the 
parents  by  her.  The  most  that  appears  Is 
that,  when  asked  who  would  look  after  the 
parents,  defendant  said  he  "expected  Belle 
to  do  that."  "After  the  deed  was  made  and 
signed,"  according  to  plaintiff  herself,  de- 
fendant told  her  "he  would  see  that  she  was 
provided  for."  In  explanation  of  this  state- 
ment plalntiflT  says:  "I  had  nothing  to  live 
on.  I  had  nothing  to  bny  anything  for  my 
father  and  mother,  nothing."  No  witness 
testifies  to  any  promise  by  defendaht  to  con- 
vey to  plaintiff  Belle,  on  condition  that  she 
care  for  the  father  and  mother.  Certainly 
a  simple  announcement  by  defendant,  after 
the  execution  of  the  deed  to  him,  that  be 
would  "save  the  property  for  Belle"  could 
not  warrant  the  decree  rendered.  Besides, 
there  is  other  evidence  tending  to  prove  that 
no  contract  was  made. 

The  fact  that  the  witnesses  for  plaintiff 
disagree  somewhat  as  to  what  was  said,  and 
somewhat  as  to  the  i)er8ons  present  when  the 
conversations  relied  upon  are  said  to  have  oc- 
curred, must  be  considered.  Further,  the 
fact  that,  on  the  very  day  that  Ii£r.  and  Mrs. 
Edwards  executed  their  deed  to  defendant, 
plaintiff  Belle  and  the  parents  moved  out  of 
the  property,  and  deemed  it  necessary  to 
notli^  defendant  and  procure  his  consent  to 
return  thereto,  after  Michael  Hersman  com- 
plained he  did  not  want  to  leave  the  old 
home,  is  of  much  signlflcanoe  and  tends 
strongly  to-  support  defendant's  statement 
that  the  real  agreement  was  that  he  was  to 
aell  the  property  and  use  the  proceeds  for 
the  support  of  the  old  people.  In  addition, 
the  contract  pleaded  is  rather  a  singular  one. 
By  it,  defendant  was  to  receive  nothing  for 
the  $500  he  paid  Mrs.  'Edwards,  nothing  for 
the  support  he  was  to  furnish  his  parents 
and  Belle  Hersman,  but  the  latter  were  to 
occupy  the  property  until  the  parents  died, 
and  then  Belle  was  to  get  the  property  itself, 
and  thereafter  defendant  was  to  support 
Belle  as  long  as  she  lived.  No  comment  on 
this  is  necessary  to  make  clear  the  remark- 
able character  of  the  contract  contended  for. 
The  letter  defendant  wrote  Belle  was  written 
in  July,  1900,  nearly  a  year  before  the  Ed- 
wards deed  was  executed,  and  Its  importance 
in  the  case  is  very  alight  It  is  also  to  be 
noted  that,  even  If  the  property  is  worth  all 
plaintiffs  say  It  is,  defendant's  contributions 
to  the  support  of  the  parents  and  his  sister 
amount  to  a  sum  far  in  excess  of  that  value. 


Defendant's  testimony  concerning  the 
agreement  with  his  mother,  made  after  his 
father's  death  In  1903,  to  the  effect  that.  If 
he  would  continue  to  remit  $25  per  month, 
th^  property  should  be  his,  is  corroborated 
by  that  of  two  brothers  and  a  sister,  and, 
in  view  of  all  the  evidence,  better  seems  to 
explain  the  acts  of  the  parties  concerned. 

The  conveyance  by  defendant  to  his  son- 
in-law,  even  if  made  to  defeat  the  claim  of 
plaintiff  after  the  suit  was  filed  cannot  sup- 
ply a  lack  of  evidence  of  the  contract  pleaded. 

[6]  The  learned  trial  judge  did  not,  in 
this  case,  have  the  witnesses  before  him,  but 
decided  it  on  a  transcript  of  the  evidence  tak- 
en before  another  Judge,  and  upon  deposi- 
tions. The  one  witness  who  testified  orally 
was  not  called  to  prove  the  contract  relied 
upon.  Neither  were  the  witnesses  residents 
of  the  county  in  which  the  case  was  decided 
nor  of  the  circuit  over  which  the  trial  judge 
presided,  and  consequently  he  cannot  be  pre- 
sumed to  have  had  them  before  him  in  other 
cases  and  to  be  thereby  in  a  more  advanta- 
geous position  to  weigh  their  evidence  (an 
idea  sometimes  advanced)  than  is  this  court. 

Tested  by  the  standard  fixed  by  the  prin- 
ciples stated,  the  evidence  of  the  agreement 
pleaded  is  insufficient,  and  the  decree  cannot 
stand.  Under  the  pleadings  and  evidence 
there  can  be  no  recovery,  and  the  Judgment 
Is  reversed. 

BEOWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C.,  is  adopted  as  the  opinion  of  the 
court.  All  the  Judges  concur.  BOND,  J.,  in 
the  result 


STATE  V.  SHAFFER. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  9,  191S.) 

1.  CJaiKiNAi.  Law  (g  134*)— CJhangk  of  Vek- 
UK  —  Pbocxbdinos  on  Motion  —  AniassioN 
or  Evidence. 

On  a  motion  to  change  the  venue,  in  a 
prosecution  for  grand  larceny  by  hog  theft,  on 
tbe  ground  of  prejudice  against  accused,  evi- 
dence that  more  than  20  years  ago,  when  ac- 
cused was  only  5  or  6  years  of  age,  his  broth- 
er and  three  cousins  were  charged  with  a  no- 
torious murder  in  the  county  was  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  243,  251,  252;  Dec.  Dig.  | 
134.*] 

2.  Cbihinal  Law  (§g  121,  1160*)  —  Change 
OF  Venue— LooAi.  Pbejudice. 

The  granting  of  a  change  of  venue  for 
local  prejudice  against  accused  is  within  the 
sound  discretion  of  the  trial  court,  and  its  ac- 
tion will  not  be  disturbed  in  absence  of  a 
palpable  violation  of  such  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  241,  3044;  Dec.  Dig.  {§ 
121,  1150.*] 
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8.  Cbihiitai.  Law  (|  121*)— Venuk— Motion 

FOB    ChANOB— SUMIOIKHOT    OF    EVIDENCB— 
LOCAI.   PBKJT7DICE. 

Evidence  on  a  motion  for  change  of  yenne, 
in  a  proBecntion  for  grand  larceny,  on  the 
gronnd  of  local  prejndice  A«Id  not  to  show  an 
abuse  of  discretion  in  denying  the  motion. 

TEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  241 ;  Dec.  Dig.  {  12L«J 

4.  Gbdoitai.  Law  (|  1040*)— Appkai/— Objec- 
tions—Pbesbntation  Below. 

An  objection  that  the  elisor  violated  the 
order  of  the  court  in  summoning  the  venire 
from  the  central  part  of  the  county  instead  of 
the  southern  part  will  not  be  considered  on 
appeal,  where  no  exception  was  saved  to  the 
order  overruling  the  motion  to  quash  the  panel 
on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2656;   Dec.  Dig.  $  1049.»] 

6.  Cbihinal   Law   (S   510*)  —  Tebtimont  of 

accomfuce— cobbobobation. 

A  conviction  may  be  had  upon  the  uncor- 
roborated testimony  of  an  accomplice. 

[ESd.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1124-1126;  Dec  Dig.  | 
510.*] 

6.  Cbiminai.  Law  (|  780*)— Evidence  of  Ac- 
couflicx  —  cobsobobation     bt    clbctjk- 

8TANCE8. 

An  instruction  is  correct  in  a  proper  case, 
that  an  accomplice's  testimony  may  be  cor- 
roborated by  the  drcnmstances  given  in  evi- 
dence. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  185&-1863;  Dec.  Dig.  { 
780.*] 

7.  CBiMiNAt  Law  (i  829*)- iNSTBDcnoNS  — 

BXQUEST. 

Even  if  otherwise  proper,  a  requested  in- 
struction attempting  to  definitely  define  rea- 
sonable doubt  was  properly  refused,  where  the 
court  had  already  given  instructions,  at  ac- 
cused's request  sufficiently  defining  tbe  nature 
of  such  reasonable  doubt  as  would  authorize 
an  acquittal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  Dec  Dig.  §  829.*] 

8.  CBnaNAL  Law  (|  811*)  —  Inbtbuctiokb — 
CouiCBNTS  ON  Evidence. 

A  requested  instruction,  in  a  prosecution 
for  hog  theft  that,  even  if  the  Jury  found  that 
the  entrails  of  one  of  the  hogs  claimed  to  have 
been  stolen  was  found  in  accused's  icehouse, 
unless  it  found  that  they  were  placed  there 
with  accused's  knowledge  and  consent  such 
fact  was  not  evidence  of  guilt  was  properly  re- 
fused as  commenting  upon  a  particular  phase 
of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1787, 1969-1972;  Dec.  Dig. 
S  8li.»] 

9.  Cbiminal  Law  ({  1172*)— Appeai/— Habh- 
LKBS  Erbob— InaTBUcnoNB  ON  Credibiutt. 

Instructions  that  while  both  accused  and 
his  wife  were  competent  witnesses  for  the  de- 
fense, the  jury  might  consider,  as  affecting 
their  credibili^,  tbe  interest  which  accused 
and  bis  wife  had  in  the  result  of  tbe  trial  were 
not  reversible  error,  though  it  would  be  bet- 
ter to  omit  such  instructions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §1  8128,  3164-3157,  3169-3163, 
3168;   Dec  Dig.  1  1172.*] 

10.  Labcbnt   (I  56*)— Sufficiency  of  Bvi- 

DBNOE. 

Evidence  in  a  prosecution  for  grand  lar- 
ceny for  hog  theft  lield  to  sustain  a  conviction. 
[Ed.   Note. — ^For  other   cases,    see   Larceny, 
Cent  Dig.  SI  162, 164, 165, 167-168;  Dec  Dig. 
i  65.*] 


Appeal  from  Circuit  Ooart;  Clark  Connty; 
Samuel  Davis,  Judge. 

Grover  Shaffer  was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 

There  was  filed  on  the  2l8t  day  of  March, 
1912,  in  tbe  drcnit  court  of  Clark  county, 
an  amended  information  charging  defendant 
and  one  Guerdon  Best  with  having,  on  tbe 
8tb  day  of  February  preceding,  committed 
grand  larceny,  for  that  they  bad  stolen  cer- 
tain hogs  In  said  Information  described. 
Guerdon  Best  pleaded  guilty  on  April  1, 1912, 
was  duly  sentenced  to  the  penitentiary  on 
such  plea,  and  thereafter  paroled  pursuant 
to  statute.  Tbe  defendant,  upon  bis  trial, 
was  found  guilty,  and  bad  assessed  against 
him  as  punishment,  imprisonment  in  tbe  pen- 
itentiary for  a  term  of  two  years. 

Tbe  appellant  (whom  we  shall  hereafter 
call  the  defendant)  filed  on  tbe  Ist  day.  of 
April,  1912,  wblcb  was  tbe  date  upon  which 
tbe  circuit  court  of  Clark  county  convened 
In  regular  term,'  bis  application  for  a  change 
of  venue  on  account  of  tbe  prejudice  of  the 
inhabitants  of  Clark  county  against  blm. 
Thereafter  and  on  the  same  day,  defendant 
filed  a  second  application  for  a  cbange  of 
venue  on  account  of  the  alleged  prejudice 
against  him  of  Judge  Stewart,  tbe  regular 
Judge  of  tbe  Clark  county  circuit  court  The 
latter  application,  coming  on  to  be  beard 
first,  was  sustained,  and  thereupon  Judge 
Stewart  called  in  Judge  Samuel  Davis,  Judge 
of  tbe  Fifteenth  Judicial  circuit,  to  try  tbe 
case,  and  reset  tbe  same  tor  trial  at  an  ad- 
journed term  to  be  convened  on  Tuesday, 
April  28,  1912. 

Tbe  case  coining  on  for  hearing  before 
Judge  Davis  on  the  date  last  above  mention- 
ed, defendant  refiled  bis  application  for  a 
cbange  of  venue.  This  application,  omitting 
caption  and  verification  by  defendant  and  his 
compurgators,  all  of  which  latter  things 
are  formal.  Is  in  the  following  form:  "Now 
comes  Grover  Shaffer,  one  of  tbe  defendants 
in  tbe  above-entitled  cause,  and  states  that 
the  minds  of  the  inhabitants  of  said  county 
of  Clark  are  so  prejudiced  against  him  that 
he  cannot  have  a  fair  trial  in  tbe  above 
cause  in  said  county,  wherefore  he  asks  that 
the  venue  of  said  cause  be  changed  to  tbe 
circuit  court  of  some  other  county  In  this 
circuit,  where  such  prejudice  does  not  exist" 

Upon  a  bearing  bad,  defendant,  to  support 
tbe  alleged  prejudice  which  be  averred  ex- 
isted against  bim,  called,  including  himself, 
some  13  witnesses,  residing,  for  tbe  most 
part,  in  the  neighborhood,  or  within  two  or 
three  miles  of  the  place  where  the  alleged 
offense  of  the  defendant  was  committed,  and 
of  whom  at  least  three.  If  not  more,  were  re- 
lated to  defendant,  who  swore  to  the  exist- 
ence of  certain  prejudice  against  bim,  which 
prejudice  largely  grew  out,  as  was  vaguely 
hinted  In  the  record,  of  a  murder  and  a  trial 
therefor.  In  which  murder  a   brother  and 


•Vttr  other  ossm  im  lama  topic  ud  section  NVHBBR  In  Doc  Dig.  4  Am.  Dig.  Kay-No.  S«rl«a  *  Rop'r  ladaxo* 


Digitized  by 


Google 


Mo.) 


STATB  T.  SHAFFER 


807 


certain  conalna  of  defendant,  as  we  are  told 
In  defendant's  brief,  had  a  part  This  mur- 
der seems  to  have  oocorred  more  than  20 
years  before  the  Instant  case  was  tried,  and 
at  a  time  when  defendant  was  only  some  four 
or  five  years  of  age. 

There  was  ofCered,  to  combat  the  case  thus 
made,  some  17  or  more  witnesses  for  the 
state,  coming  for  the  most  part  from  the 
.centnd  and  southern  part  of  Clark  county, 
and  coming  from  divers  avocations  and  walks 
of  Ufe.  These  witnesses  for  the  state  testi- 
fied practically  with  unanimity  that  they 
knew  of  no  prejudice  existing  In  their  sev- 
eral neighborhoods  against  defendant,  and 
bad  heard  no  prejudice  expressed  against 
him  whatever.  The  court  thereupon  overrul- 
ed the  application  for  a  change  of  venue,  and 
defendant  saved  his  exceptions. 

After  the  trial  Jury  of  12  men  was  chos- 
en and  sworn  to  try  the  case,  defendant  filed 
a  motl<Hi  to  quash  the  panel  for  that,  as  it 
was  averred  in  his  said  motion,  the  Jurors 
had  been  selected  from  the  central  part  of 
the  county,  the  elisor  who  acted  In  this  be- 
half having  been,  as  It  was  averred,  direct- 
ed by  the  court  to  select  them  from  the 
southern  part  of  said  Clark  county.  This 
motion  was  overruled,  but  defendant  took  no 
exceptions  to  the  action  of  the  court  in 
this  behalf,  nor  does  the  repord  show  tliat 
any  order  was  made  by  the  court  that  the 
Jurors  be  gotten  from  the  sonthem  part  of 
the  county. 

The  testimony  offered  by  the  state  tended 
to  show  that  defendant,  who  resided  in  the 
little  vlUage  of  Pealtsvllle,  in  Sweet  Home 
township.  In  said  Olark  county,  was,  at  and 
prior  to  the  date  of  the  alleged  theft  of  the 
hogs  In  question,  contemplating  engaging  In 
the  business  of  a  butcher,  and  that  to  this 
end  he  had  rented  and  had  had  partly  fitted 
up  a  shop  In  the  village  of  Revere,  and  that 
he  had  tentatively  arranged  vrlth  one  Faint- 
er, who  was  a  witness  for  the  state,  to  have 
charge  of  this  shop  for  him.  The  testimony 
of  Guerdon  Beet,  the  accomplice  of  defend- 
ant, who,  after  his  plea  of  guilty,  sentence  to 
tlie  penitentiary,  and  parole,  was  offered  as 
a  witness  by  the  state,  tended  to  show  that 
Best  began  working  for  the  defendant  on  the 
5th  of  February,  and  that  defendant  com- 
municated to  Best  his  intentions  of  setting 
up  a  butcher  shop,  and  asked  Best  to  go 
with  him  and  get  some  hogs;  that  defendant 
and  Best  started  at  night,  at  about  the  hour 
of  half  past  10,  and  went  along  the  public 
road  a  distance  of  a  mUe  and  a  quarter 
from  and  In  a  direction  northwest  of  de- 
fendant's residence  to  the  premises  of  one 
Ben  Beat,  who  was  the  grandftither  of  the 
said  Guerdon,  and  who  is  alleged  In  the  in- 
formation to  have  been  the  owner  of  the 
hogs  stolen.  Defendant  and  his  accomplice 
Best  drove  seven  hogs  from  Ben  Best's  prem- 
ises back  along  the  way  In  which  they  had 
come  and  to  a  point  about  a  Quarter  of  a  mile 


from  defendant's  residenoe,  when  one  of  the 
hogs  becoming  unruly,  objecting  to  going  fur- 
ther, and  showing  a  desire  to  return,  de- 
fendant shot  and  killed  it  with  a  small  22 
caliber  rifle.  Thereafter,  defendant  and  Best 
proceeded  with  the  remaining  hogs  to  defend- 
ant's bam,  returning  shortly  thereafter  with 
a  sled  for  the  one  they  had  killed.  After 
placing  the  hog  which  wks  killed  in  the  road 
upon  the  sled,  straw  was  thrown  over  the 
blood  and  burned  so  as  to  destroy  the  blood 
signs  which  existed  there  In  the  road  upon 
the  snow.  Thereafter  they  killed  five  of  the 
remaining  hogs  in  defendant's  bam,  took 
them  to  the  kitchen,  skinned  them,  removed 
the  offal,  cut  them  in  halves  or  quarters,  and 
hung  them  in  the  attic  of  defendant's  resi- 
dence upon  nails  driven  in  the  rafters.  On 
the  night  following,  the  entrails  and  skins  of 
the  hogs  were  taken  by  Best  and  the  defend- 
ant to  a  small  creek  and  thrown  Into  said 
creek  under  a  culvert.  One  of  the  hogs  stol- 
en, which  was  deemed  at  the  time  too  small 
to  kill,  was  subsequently  on  the  following 
night,  or  morning,  killed  by  Best  and  the 
defendant  and  skinned,  and  the  skin  and  en- 
trails were  hidden  by  Best,  at  defendant's 
suggestion,  In  an  Icehouse,  at  a  place  sub- 
sequently pointed  out  by  Best,  and  at  a  place 
where  ttie  same  were  afterwards  found  by 
the  sheriff  and  others.  Another  witness,  one 
Elmer  Rltchey,  an  ex-oonvict,  testifying  for 
the  state,  says  that  he  saw  the  meat  of  the 
hogs  In  question  hanging  in  the  attic  of  the 
defendant.  Testimony  was  also  offered  that 
the  attic  of  defendant's  house  was  examined, 
and,  while  no  nails  were  found  In  the  rafters, 
the  broken  parts  of  nails,  having  the  appear- 
ance of  having  been  recently  broken  off,  were 
found,  as  well  as  marks  Indicating  grease 
and  blood  on  the  floor  under  the  spot  from 
whence  the  nails  had  been  broken.  Other 
testimony  offered  by  the  state  tended  to  show 
the  Identity  of  the  hogs  and  the  ownership 
as  laid  in  the  Information. 

Testimony  offered  on  the  part  of  defoid- 
ant  tended  to  show  that  his  near  neighbors, 
one  of  whom,  at  least,  was  his  near  relative, 
saw  nothing  of  the  facts  of  the  killing  of  the 
hogs,  nor  heard  anything  thereof,  nor  heard 
any  noise  of  the  shooting  of  the  same  on  the 
premises  of  defendant,  as  detailed  by  his  ac- 
complice, Best  It  was  also  shown  that  de- 
fendant's alleged  accomplice  and  one  Qulnn 
Ritchey  were  very  much  together,  loafing 
about  town  about  the  time  of  the  theft  of 
these  hogs.  The  relevancy  of  this  testimony 
Is  difficult  to  see,  because  the  record  discloses 
no  definite  connection  of  Quinn  Rltchey  with 
the  matter  otherwise  In  any  way.  We  can- 
not find  that  Qulnn  Rltchey  was  ever  sworn 
as  a  witness.  By  large  Inference,  he  is  iden- 
tical with  Elmer  Rltchey,  who  was  a  wit- 
ness for  the  state,  and  who.  It  was  shown 
by  the  defense,  had  served  a  term  In  the  i)en- 
itentlary  of  South  Dakota  for  grand  larceny. 
The  record,  without  any  explanation  of  the 
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discrepancy  whicb  we  bave  been  able  to  find, 
does  sbow  that  one  "Qnlnn  Rltchey  was  re- 
called," and  admitted  that  he  had  come 
back  and  tried  to  get  defendant  to  pay  him 
money,  inferentlally  to  refrain  from  testify- 
ing against  him. 

The  defendant  and  bis  wife  both  testified 
briefly  in  the  case,  denying  categorically  the 
salient  facts  testifled  to  by  the  witness  Best. 
Defendant's  wife  denied  that  said  Best  had 
ever  worked  for  the  defendant  at  the  time, 
or  about  the  time  of  the  theft  of  the  hogs, 
or  at  any  time;  while  defendant  himself, 
wltbont  saying  so  In  words.  In  effect  corrob- 
orated Best  In  this  detail  and  contradicted 
his  wife  on  this  point 

There  was  some  effort  made  by  the  state  to 
show  that  defendant  had  endeavored  to  hire 
tbe  witness  Elmer  Rltchey  to  stay  out  of 
the  state  and  not  testify  In  the  case.  There 
was  proof  (which  was  not  denied  either  by 
or  for  defendant)  that  defendant  had  given 
him,  at  one  time,  the  sum  of  $6,  and  that 
counsel  for  defendant  had  sent  him  on  an- 
other occasion  |10,  and,  on  another,  bad 
written  blm,  with  the  suggestion  In  sub- 
stance, that  the  witness  would  better  go 
home  and  stay  there;  that  he  need  not 
trouble  himself  about  returning  to  Missouri, 
unless  he  were  arrested,  and  that  he  oonld 
not  be  legally  subpoenaed  in  Iowa. 

Upon  the  trial,  the  court  gave,  of  his 
own  motion,  a  cautionary  Instruction  to  the 
jury  touching  the  testimony  of  an  accomplice. 
This  instruction  Is  bitterly  assailed  by  de- 
fendant on  the  ground  that  the  portion  of 
It  set  out  In  italics-  is  an  innovation  produc- 
ing error  meet  for  reversal.  This  instruc- 
tion Is  as  follows :  "The  court  instructs  the 
jury  that  an  accomplice  Is  one  who  partici- 
pates with  another  person  in  the  commission 
of  a  crime,  and  that  the  testimony  of  an 
accomplice  is  admissible  in  evidence  against 
or  in  b^alf  of  the  party  on  trial;  but  the 
Jury  are  further  Instructed  that  the  testi- 
mony of  an  accomplice  In  crime,  when  not 
corroborated  by  some  person  or  persons  not 
implicated  in  the  commission  of  the  crime, 
or  corroborated  hy  cirnuMtancei  given  in 
evtdetice  as  to  matters  material  to  the  Issues, 
that  is,  as  to  matters  connecting  the  defend- 
ant with  the  commission  of  the  crime  charg- 
ed against  him,  ought  to  be  received  with 
great  care  and  caution  by  the  Jury,  and  the 
jury  ought  to  be  fully  satisfied  of  its  truth 
before  they  should  convict  the  defendant  on 
such  testimony.  In  this  connection,  however, 
the  jury  are  further  Instructed  that  they  may 
convict  the  defendant  upon  the  uncorroborat- 
ed testimony  of  an  accomplice,  If  they  be- 
lieve the  testimony  given  by  the  accomplice, 
if  he  be  an  accomplice,  to  be  true,  and  If  the 
jury  also  believes  the  testimony  given  by  the 
accomplice  establlahes  the  guilt  of  the  de- 
fendant" 

The  court  also  gave,  of  his  own  motion,  to 
the  jury,  touching  the  testimony  of  defend- 


ant  and  his  wife,   Instructions   S   and  4, 
which  we  set  out  below,  to  wit : 

"(S)  The  court  instructs  tbe  Jary  that  the 
defendant  Is  a  competent  witness  to  testify 
In  hla  own  behalf  In  this  case,  and  tbe  jury 
should  fully  and  fairly  consider  his  testi- 
mony, together  with  all  of  the  other  testi- 
mony in  the  case;  but  the  jury  may  take 
Into  consideration  the  fact  that  tbe  defend- 
ant is  testifying  In  his  own  behalf;  and  tbe 
Interest  he  has  In  the  result  of  this  trial,  as 
affecting  his  credibility  as  a  witness: 

"(4)  The  court  Instructs  the  jury  that  tbe 
defendant's  vrlfe  Is  a  competent  witness  to 
testify  In  behalf  of  her  husband,  tbe  defend- 
ant, and  the  jury  should  fully  and  fairly 
consider  her  testimony,  together  with  all  of 
the  other  testimony  In  tbe  case;  but  the  jury. 
In  determining  what  credit  and  weight  they 
sbonld  give  to  the  testimony  of  the  defend- 
ant's wife,  may  take  Into  consideration  the 
fact  that  she  is  the  wife  of  the  defendant, 
and  the  Interest  she  has  In  the  result  of  this 
trlaL" 

The  defendant  offered  and  the  court  re- 
fused to  give  instructions  E  and  G,  which  are 
as  follows: 

"(E)  The  court  Instructs  the  Jury  that  If 
the  whole  evidence  In  this  case  leaves  their 
minds  In  such  condition  that  they  are  nei- 
ther morally  certain  of  the  defendant's  inno- 
cence, nor  morally  certain  of  his  guUt  then 
a  reasonable  doubt  exists,  and  the  jury  most 
give  the  defendant  the  benefit  of  such  donbt 
and  acquit  him." 

"(6)  Even  though  the  jury  may  find  from 
the  evidence  that  the  entrails  of  one  of  tbe 
hogs  alleged  to  have  been  stolen  was  found 
in  an  Icehouse  In  the  possession  of  the  de- 
fendant, yet  unless  the  jury  find  beyond  all 
reasonable  doubt  that  the  said  entrails  were 
placed  there  with  the  knowledge  and  conseot 
of  the  defendant,  said  fact  Is  no  evidence  of 
defendant's  guilt" 

Upon  all  of  these  Instructions,  either  for 
the  giving  thereof  or  for  the  refusal  to  give 
tbe  same,  defendant  hangs  bis  most  strenn- 
ous  contentions  for  reversal,  and  we  bare- 
set  them  out  herein,  at  the  expense  of  brevi- 
ty, in  order  that  the  full  force  of  his  con- 
tentions may  be  seen.  This  statement  in- 
cludes, we  think,  enough  of  the  facts  both  is 
to  the  evidence  adduced  and  the  proceedings 
had  in  the  trial  to  render  clear  tbe  points 
discussed  in  the  many  contentions  lodged 
with  us  In  tbe  case  by  the  defendant  Snch 
other  facts  as  It  shall  become  necessary  to 
state.  If  any,  will  be  found  In  tbe  subj(dned 
(pinion. 

John  A.  Whiteside  and  T.  Lw  Montgomerr,. 
both  of  Kahota,  for  appellant  John  T. 
Barker,  Atty.  Gen.,  and  W.  M.  Fitch,  Asst 
Atty.  Gen.  (S.  P.  Howell,  of  Jefferson  City, 
of  counsel),  for  tbe  State. 

PARIS,  J.  (after  stating  the  facts  as 
above).    There  are  lodged  with  ua  by  the 
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learned  connsel  a  nmnber  of  strenuons  con- 
tentions, wblch  have  been  briefed  and  are 
urged  with  much  earnestness,  learning,  and 
ability.  Among  these,  defendant  urges  vj^ 
on  us  that  the  learned  court  nisi  erred  (1) 
in  refusing  to  grant  to  defendant,  upon  bis 
application,  a  change  of  venue  on  Account  of 
the  bias  and  prejudice  of  the  inhabitants  of 
CHaA  county ;  (2)  that  defendant's  motion  to 
quash  the  panel  of  Jurors,  after  .they  had 
been  selected  and  sworn  to  try  him,  should 
have  been  granted;  (3)  that  Instruction  2, 
given  by  the  court  of  his  own  motion,  as  to 
the  necessity  of  corroboration  of  the  testi- 
mony of  an  accomplice,  was  erroneous;  and 
(4)  that  the  court  committed  error  in  (a)  re- 
fusing to  give,  on  the  part  of  the  defendant 
and  as  requested  by  him,  Instruction  marked 
B,  and  (b)  that  the  court  similarly  erred  In 
refusing  to  give,  at  the  request  of  defendant, 
instruction  marked  O.  Both  of  these  instruc- 
tions refused .  by  the  court,  as  well  as  the 
Instruction  numbered  2  given  by  the  court, 
are  set  out  in  the  statement  of  the  case  for 
a  better  understanding  of  the  points  Involved. 
L  Betumlng  now  to  the  contention  of  de- 
fendant, as  urged  by  him  with  much  of  zeal, 
that  the  court  ought,  upon  the  proof,  to  have 
granted  defendant  a  change  of  venue,  on  the 
ground  of  the  prejudice  of  the  inhabitants  of 
Clark  county,  to  some  other  county  where 
such  prejudice  did  not  exist,  we  find  that  so 
far  as  the  evidence  offered  pro  and  con  upon 
the  hearing  was  concerned,  defendant  on  his 
behalf,  including  himself,  ofFered  13  witness- 
es, who  resided,  for  the  most  part,  in  the 
northern  part  of  Clark  county,  ahd  for  the 
most  part,  also,  in  the  immediate  neighbor- 
hood where  the  offense  of  defendant  Is  said 
to  have  been  committed,  and  some  of  whom, 
as  already  stated,  were  related  to  defendant 
The  testimony  of  these  witnesses  tended  to 
show  the  existence  of  some  prejudice  against 
defendant  in  their  respective  and  immediate 
neighborhoods.  The  grounds  for  this  preju- 
dice, as  learned  counsel  for  defendant  sought 
to  prove,  seem  to  have  been  in  a  sense  in- 
herited, and  to  have  arisen  from  the  fact 
that  more  than  20  years  before  the  trial, 
and  while  the  defendant  was  but  a  child  of 
some  5  or  6  years,  a  brother  of  his  and  three 
cousins  werei  charged  with  a  notorious  mur- 
der, the  victim  being  a  member  of  a  very 
prominent  family  of  Clark  county.  We  may 
say,  in  passing,  that  the  court  sustained  ob- 
jections to  testimony  which  the  defendant 
sought  to  offer  as  to  the  fact  of  this  murder, 
and  to  the  fact  that  his  relatives  were 
charged  therewith  and  tried  therefor,  as 
showing  a  foundation  for  the  alleged  preju- 
dice which  existed  against  defendant.  This 
testimony,  to  wblch  the  court  sustained  ob- 
jections made  by  the  state,  would,  it  suf- 
ficientiy  appears,  have  tended  to  show  that 
there  was  prejudice  arising  from  the  facts 
stated,  against  any  one  bearing  the  name  of 
Shaffer.  The  action  of  the  court  in  refusing 
to  hear  this  testimony  is  urged  as  error. 


[1]  We  go  out  of  the  way  and  wander 
somewhat  from  the  point  before  U8  to  say 
that,  in  our  view,  the  learned  trial  court  was 
correct  in  its  ref usaL  The  point  before  the 
court  was  whether  there  was  prejudice 
against  defendant  himself;  not  whether 
there  was  prejudice  more  than  20  years  of 
age  against  his  relatives.  We  must  credit 
the  citizens  of  Clark  county  wlUi  too  much 
Intelligence  to  say  of  them  that  they  would 
visit  blame  upon  and  hold  prejudice  against 
defendant,  who  was  but  a  toddling  child 
when  the  facts  occurred  upon  which  the  al- 
leged prejudice  was  founded,  for  acts  in 
which  he  had  no  part  and  of  which  he  was 
as  Innocent  as  the  unborn  babe.  We  cannot 
believe  that  so  llttie  of  fairness  and  so  littie 
of  intelligence  would  be  used  by  the  citizens 
of  that  county  In  distinguishing  between  the 
things  done  almost  a  generation  ago  by  de- 
fendant's relatives  and  the  circumstances  of 
the  life  and  citizenship  of  the  defendant  him- 
self. 

Returning  to  the  main  question  under  dis- 
cussion here,  we  may  state  that  some  17  wit- 
nesses were  offered  by  the  state  as  to  wheth- 
er there  existed  such  prejudice  against  de- 
fendant in  Claik  county  as  would  prevent  him 
from  obtaining  a  fair  and  Impartial  trial. 
These  witnesses  came,  for  the  most  part, 
from  the  central  and  southern  part  of  Clark 
County,  from  the  part  of  that  county,  we  may 
here  say,  from  which  the  trial  jury  after- 
ward came.  Many  of  these  witnesses,  per- 
haps a  majority  of  them,  did  not  know  de- 
fendant, nor  had  they  ever  heard  of  him, 
and  none  of  them  either  knew  of  the  exis- 
tence of  any  prejudice  against  him,  or  had 
they  heard  that  any  such  prejudice  existed. 
Some  of  them,  it  is  true,  said  that  such  prej- 
udice might  exist,  and  they  might  not  be 
advised  of  it  But  clearly  such  a  statement 
as  this  elicited  on  cross-examination  proves 
llttie  of  pith  or  value. 

The  record  further  shows  that  compara- 
tively little  difficulty  was  had  in  the  selec- 
tion of  a  Jury.  Five  Jurors  only,  if  we  take 
the  letter  of  the  record  for  It,  disqualifled 
themselves,  and  each  of  them  for  the  reason, 
not  that  he  was  prejudiced,  but  because  he 
had  talked  with  the  parties  or  the  witnesses 
and  had  formed  an  opinion.  Some  three 
others,  whose  names  do  not  appear  in  the 
panel  of  24,  from  which  the  Jury  was  ulti- 
mately selected,  were  examined  upon  their 
voir  dire,  but  what  became  of  these  three  the 
record  does  not  show. 

[2,  3]  We  have  had  this  point  before  us  on 
many  occasions,  and  we  have  uniformly  held, 
since  the  adoption  of  the  present  statute  on 
this  subject,  that  the  matter  of  granting  a 
change  of  venue  Is  bottomed  upon  the  sound 
discretion  of  the  trial  court,  and  that  it  is 
only  when  the  trial  court  so  far  palpably 
violates  the  discretion  lodged  in  blm,  as  to 
preclude  to  the  defendant  a  fair  and  im- 
partial trial,  that  this  court  will  interfere. 
State  V.  Anderson,  158  S.  W.  loc.  dt  822; 
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State  ▼.  Barrlngton,  108  Mo.  23,  96  S.  W.  236 ; 
State  y.  McCarver,  194  Mo.  717,  92  S.  W.  684 ; 
State  V.  Rosco,  239  Mo.  635,  144  S.  W.  449; 
State  ▼.  Sharp,  233  Mo.  283,  135  S.  W.  488. 
Espedally  Is  this  true  when,  as  In  the  in- 
stant case,  the  testimony  Is  conflicting,  with 
the  weight  of  it,  as  the  record  shows  it,  in 
tayor  of  the  absence  of  a  sufficient  quantum 
of  prejudice  to  prevent  a  fair  and  impartial 
trlaL  We  would  hold  the  same  yiew  if,  up- 
on the  record,  the  testimony  seemed  to  be 
evenly  balanced,  thus  deferring  to  the  view  of 
the  learned  trial  court  who  had  the  witnesses 
before  him  and  to  the  discretion  which  the 
statute  and  the  cases  dted  lodge  in  liim; 
section  6180,  R.  S.  1909 ;  a  f ortioi-i  do  we  so 
hold  where  the  weight  of  the  testimony  seems 
clearly  against  the  position  of  the  defendant 
Hence,  we  disallow  this  point 

II.  The  record  shows  that,  after  the  trial 
Jnry  of  12  had  been  impaneled  and  sworn  to 
try  the  cause,  the  defendant  filed  a  motion 
to  quash  the  iwnel  for  that,  as  he  averred 
in  bis  motion,  the  elisor,  whose  appointment 
upon  motion  he  had  procured,  had  violated 
the  order  of  the  court  in  summoning  the 
venire  from  which  the  trial  iwnel  was  ob- 
tained, from  the  central  part  of  Clark  coun- 
ty. Instead  of  from  the  southern  part  there- 
of. There  is  no  showing  whatever  in  the 
record,  except  from  the  bare  statement  In 
this  motion,  that  any  order  was  made  by  the 
court  to  the  elisor  to  obtain  this  Jury  from 
the  southern  part  of  Clark  county.  A  map 
of  Clark  county,  showing  the  municipal  town- 
ships thereof,  was  introduced,  and,  from  this 
map  and  the  information  afforded  us  by  the 
voir  dire  examination  of  the  venire,  we  are 
informed  that  the  Jury  came  from  the  cen- 
tral and  southern  townships  of  the  county, 
and  not  from  the  northern  townships  adjoin- 
ing (except  as  to  a  comer)  that  in  which  the 
offense  is  alleged  to  have  been  committed,  or 
from  that  township  itself. 

[4]  No  exception  was  saved  to  the  ruling 
of  the  court  in  overruling  the  motion  to 
quash  this  panel.  For  this  reason,  if  for  no 
other,  the  point  is  not  properly  before  us  for 
decision.  We  reserve  our  ruling  as  to  wheth- 
er it  would  be  error  sufficient  for  reversal 
for  a  sheriff  to  violate  the  order  of  the  court 
as  to  the  part  of  the  county  from  which  a 
trial  panel  should  be  summoned,  until  this 
I)olnt  shall  be  a  live  one  in  a  case  before  us. 
It  is  not  in  this  case  for  both  of  the  reasons 
suggested  above. 

III.  Defendant  concedes  that  instruction 
numbered  2,  which  we  set  out  in  full  in  the 
statement,  is,  in  the  main,  the  usual  caution- 
ary instruction  which  the  law  warrants  the 
giving  of,  touching  the  testimony  of  an  ac- 
complice, and  that  no  error  can  be  based  upon 
the  giving  of  the  same,  except  as  predicated 
upon  the  words  which  we  have  italicized, 
that  is  to  say,  that  clause  which  permits  cor- 
roboration of  an  accomplice's  testimony  to  be 
made  "by  circumstances  given  in  evidence." 
The  books  are  full  of  authorities  holding  that 


the  instmction  as  given,  without  the  words 
"corroborated  by  circumstances  given  in  evi- 
dence," is  a  good  and  proper  one.  It  has 
been  re];)eatedly  in  that  form  passed  on  and 
held  good  by  this  court  State  v.  Crab,  121 
Mo.  666,  26  S.  W.  648;  State  v.  Shelton,  223 
Mo.  loc.  dt  lS7,x  122  S.  W.  732;  State  v. 
Daly,  210  Mo.  667,  109  S.  W.  63;  State  v. 
Toble,  141  Mo.  loc.  dt  561,  42  S.  W.  1076. 
So  much  being  conceded,  the  narrow  and  ex- 
act question  is  whether  the  use  of  the  term 
"corroborated  by  drcnmstances,  given  in  evi- 
dence," makes  this  instruction  bad  and  is  so 
far  error  hurtful  to  the  defendant  as  to  bring 
about  a  reversal  of  this  case.  It  will  be 
borne  in  mind  that  this  instruction  is,  with- 
out any  sort  of  doubt  merely  a  cautionary 
instruction  given  by  the  court  solely  for  the 
beneflt  of  the  defendant,  and  not  for  the  ben- 
efit of  the  state. 

[<]  For  it  Is  the  law.  and  this  instruction 
so  tells  the  Jury,  that  a  conviction  may  be 
had  upon  the  uncorroborated  testimony  of 
an  accomplice,  if  the  Jury  find  and  believe 
such  testimony  to  be  true,  and  that  the  same 
establishes  the  guilt  of  the  defendant  State 
V.  Daly,  supra;  State  v.  Shelton,  supra. 

[6]  If  these  words  which  we  have  quoted 
make  this  instruction  bad,  such  condition 
arises  because  the  thought  conveyed  Is  un- 
true either  as  a  matter  of  fact  or  as  a  mat- 
ter of  law,  or  both.  We  do  not  think  it  is 
necessary  to  dte  authorities  upon  this  point 
Can  there  be  any  manner  of  doubt,  in  common 
sense,  that  corroboration  may  arise  as  well 
from  circumstances  as  from  the  direct  tes- 
timony of  a  witness?  It  is  Just  as  true  that 
"confirmation  strong  as  proof  of  Holy  Writ" 
may  come  from  circumstances  arising  in  the 
case  and  shown  by  the  evidence  as  from  the 
testimony  of  one  or  many  witnesses.  No 
greater  reason  can  be  seen  for  the  refusal 
of  such  corroboration  of  an  accomplice's  tes- 
timony by  circumstances  than  for  the  refus- 
al of  circumstantial  evidence  in  the  ordina- 
ry trial.  No  one  will  doubt  for  a  moment 
in  truth  all  of  us  know,  that  convictioDs 
may  be  had,  and  have  been  had,  and  will 
yet  be  had,  upon  drcumstantial  evidence 
alone.  Then,  if  one  may  be  .convicted  on  cir- 
cumstantial evidence  alone,  may  not  the  tes- 
timony of  an  accomplice  likewise  be  corrob- 
orated by  such  testimony?  We  think  so,  and 
80  thinking  hold  that  in  a  proper  case,  where 
competent  proof  is  offered  of  corroborating 
facts  and  circumstances,  the  court  may  very 
properly  Instruct  and  should  in  the  interest 
of  Justice  Instruct  that  the  necessary  quan- 
tum of  corroboration  of  an  accomplice's  tes- 
timony may  be  drawn  from  the  drcnmstances 
of  the  case  shown  in  evidence. 

ly.  Defendant  upon  the  trial,  requested 
the  court  to  give  instruction  B,  which  we 
have  for  information's  sake  set  out  in  the 
statement  Upon  the  refusal  of  the  court 
so  to  do,  the  defendant  saved  his  excepttons. 
This  instruction  as  offered  by  defendant  was 
clearly  an  attempt  to  more  nearly  and  dear- 
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Ij  define  reasonable  doubt  It  is  doubtful,  as 
Uils  court  has  repeatedly  held,  whether  the 
defining  of  reasonable  doubt  tends  toward 
clarity  or  the  reverse  thereof.  State  v.  Ner- 
zlnger,  220  Mo.  48,  119  S.  W.  379;  State  ▼. 
Bond,  191  Mo.  665,  90  S.  W.  830;  State  t. 
Leeper,  78  Mo.  470;  State  v.  Robinson,  117 
Mo.  661.  23  S.  W.  1066;  State  v.  Wells,  111 
Mo.  637,  20  S.  W.  232.  It  is  just  a  Uttle  Uke 
the  gilding  of  fine  gold. 

[7]  In  addition  to  all  this,  the  court  had 
already  given,  at  the  request  of  defendant, 
an  instruction  sufficiently  defining  the  na- 
ture of  such  doubt,  tn  order  to  warrant  an 
acquittal.  For  this  reason,  if  for  no  other, 
this  objection  of  defendant  must  be  disal- 
lowed. 

[1]  The  court  also  refused  to  give  toBtmc- 
tion  marked  O,  which  we  have  set  out  in  the 
statement  It  is  clear  that  this  requested  in- 
stmctlon  was  but  a  comment  upon  one  phase 
of  the  testimony  offered  in  the  case.  The 
defendant  singled  it  out  in  this  instruction, 
and  asked  that,  touching  it  the  jury  be  In- 
'  structed  that  unless  they  found  the  single 
fact  set  out  therein  beyond  all  reasonable 
doubt  tliat  the  same  was  no  evidence  of  de- 
fendant's guilt  If  the  court  had  given  it 
sua  sponte,  thm  it  is  very  likely  the  defend- 
ant would  be  here  urging  that  it  was  error 
because  it  is  a  comment  upon  the  evidence 
and  a  singling  out  of  one  isolated  fact  and 
accentuating  and  calling  special  attention  to 
it  This  is  a  thing  forbidden  by  the  deci- 
sions, and  the  learned  trial  court  was  cor- 
rect in  refusing  this  instruction.  State  ▼. 
Wertz,  191  Mo.  569,  90  S.  W.  838. 

[t]  V.  It  is  also  contended  by  defendant 
that  the  court  erred  in  giving  Instructions 
numl>ered  S  and  4,  which  we  have  set  out  in 
the  statement  Bod  which  deal  with  the 
weight  and  credibility  of  the  testimony  of 
the  defendant  and  that  of  defendant's  wife. 
Learned  counsel  dte  us  to  a  very  late  hold- 
ing in  a  civil  case,  that  of  Benjamin  v.  Rail- 
road, 245  Mo.  598, 151  S.  W.  91,  in  which  suit, 
a  -  similar  comment  upon  the  testimony  of 
the  plaintiff  was  held  to  be  error.  We  have 
no  fault  to  find  with  the  holding  of  the  court 
in  that  case.  But  learned  counsel  overlook 
the  fact  that  the  statute  Itself,  in  conferring 
upon  the  defendant  and  defendant's  spouse 
the  right  to  testify,  has  seen  fit  to  limit  such 
right  by  permitting  a  showing  of  the  fact 
that  the  witness  is  the  defendant  and  on 
trial,  and  the  fact  of  marriage  to  the  spouse 
offered  as  a  witness,  for  the  purpose  of  af- 
fecting the  credibility  of  either  or  both  of 
them.  Section  5242,  R.  S.  1909.  We  have  no 
such  statute  touching  the  testimony  of  a 
plaintiff  in  a  civil  case,  nor  of  a  defendant  in 
such  case ;  hence  the  difference  between  the 
two  holdings.  If  the  statute  permits  the 
showing  of  the  Act  of  interest  on  account  of 


the  witness  being  a  defendant  or  the  spouse 
of  a  defendant  why  may  not  the  jury  be 
likewise  advised  of  the  existence  of  the  law 
applicable  to  such  status  by  an  appropriate 
instruction?  We  concede,  however,  that 
there  is  not  much  excuse  for  the  giving  of 
such  instructions  as  these,  where  the  court 
instructs  generally  as  to  the  credibility  of 
witnesses,  and  as  to  the  fact  that  the  interest 
of  any  witness  or  witnesses  in  the  case  may 
be  considered  by  the  jury  for  the  purpose  of 
affecting  the  credibility  of  such  witness. 
But  while  these  instructions  have  been  many 
times  given,  and  while  in  the  view  of  the 
writer  th^  ought  not  to  be  given,  yet 
when  we  consider  the  statute  which  we 
dte  above,  and  when  we  have  reference 
to  the  many  holdings  of  this  court  that 
the  solving  of  Instructions  such  as  these  do 
not  constitute  reversible  error,  we  are  not 
disposed  to  go  further  than  to  say,  as  has 
been  many  times  said  before  by  this  court 
that  in  our  view  the  giving  of  such  instruc- 
tions as  these  subserves  no  useful  purpose, 
and  would  as  well  be  omitted  and  the  labor  of 
preparing  the  same  saved.  Similar  instruc- 
tions have  been  before  us  in  many  cases. 
State  ▼.  Napper,  141  Mo.  407,  42  S.  W.  057; 
State  v.  Fox,  148  Mo.  517,  50  S.  W.  98 ;  State 
r.  Dilks,  191  Mo.  674,  90  S.  W.  782;  State 
v.  McDonald,  232  Mo.  219,  134  S.  W.  546; 
State  v.  Lingle,  128  Mo.  528.  31  S.  W.  20; 
State  T.  Newcomb,  220  Mo.  loa  dt  66,  119 
S.  W.  405.  And,  while  the  giving  thereof 
has  often  been  criticized  as  unnecessary,  we 
have  not  been  able  to  find  a  single  case  re- 
versed on  account  of  these  instructions. 

[10]  There  was  sufficient  evidence  in  the 
case,  if  the  jury  believed  it  and  they  evi- 
dently did  l>e^eve  it  to  warrant  the  verdict 
whldi  they  rendered.  In  our  view,  every 
inference  to  be  drawn  from  the  facts  shown 
in  testimony,  notwithstanding  the  attack 
made  upon  the  different  witnesses  for  the 
state,  and  notwithstanding  the  attempt  to 
impeach  them,  is  in  favor  of  the  theory  of 
the  state  rather  than  that  of  the  defendant 
It  is  Impossible  to  reach  any  other  conclusion 
than  that  the  verdict  of  the  jury  was  cor- 
rect and  fully  warranted  by  the  facts  shown. 
Compelling  in  this  view  is  the  fact  that  de- 
fendant as  ndtlier  he  nor  any  one  for  him 
denies,  paid  money  to  one  of  the  witnesses 
for  the  state,  and  made  other  strenuous  ef- 
forts to  keep  this  witness  out  of  the  state  and 
thus  prevent  him  from  appearing  against 
defendant  Thus  viewing  the  facta,  and  find- 
ing, after  a  most  careful  investigation  of  the 
record,  no  error  which  will  justify  a  rever- 
sal, we  think  that  the  judgment  should  be  af- 
firmed.   Let  this  be  done. 

BROWN,  P.  J.,  and  WALKER,  J,  concur. 
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HYNDS  et  aL  T.  HTNDS. 

(Supreme  Court  of  Missouri,  Dirision  No.  1. 

Dec.  9, 1913.) 

1.  ExcsFTiONS,  Biu,  or  (f   89*>— Tnn  tob 

Filing— Statutbb. 

Under  Rev.  SL  1900,  f  2029,  providing  that 
exceptions  may  be  fiied  during  the  terms  of  the 
court  at  whidi  they  are  taken  or  within  sneb 
time  thereafter  as  the  court  m^  allow,  ex- 
ceptions to  a  motion  to  strilie  part  of  an  amend- 
ed answer,  taken  at  one  term  of  court,  while 
the  decree  was  entered  and  the  bill  of  exceptions 
filed  at  the  succeeding  term,  did  not  save  the  ex- 
ceptions for  review. 

[Eld.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  if  61.  62,  64-66,  60;  Dec. 
Dig.  |te.»] 

2.  Affeal  akd  Ebbob  (|  254*)— Necessitt  oy 
Exception — Rulinq  oh  Demttbbeb. 

An  adverse  ruling  on  a  general  dcmnrrer 
may  be  reviewed  without  an  exception. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1486,  1487;  Dec.  Dig.  i 
254.*] 

5.  Appeal  and  Ebbob  (|  618*)— Bulinq  ok 
Motion,  to  Stbike— Necebsitt  or  Excep- 
tion. 

An  exception  to  the  ruling  on  motion  to 
strike  out  parts  of  an  amended  answer,  on 
grounds,  some  of  which  could  only  be  reachM  by 
demurrer,  but  others  of  which  could  be  reaehed 
by  motion  to  strike,  must  be  saved  by  bill  of  ex- 
ceptions filed  at  the  term  or  on  leave  granted, 
in  order  to  bring  up  the  grounds  of  tlie  motion 
separable-  from  Uie  demurrer. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  aqd 
Error,  Cent  Dig.  Si  2342-2355;  Dec.  Dig.  | 
618.*] 

4.  Plkadino  (I  856*)— Motion  to  Stbike— 

Availability. 

The  question  whether  an  amendment  of  the 
answer  intended  to  make  it  conform  to  the 
proof,  was,  in  fact,  warranted  by  the  evidence 
cannot  be  decided  on  motion  to  strike  the  plead- 
ing. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1111-1119;   Dec  Dig.  t  858.*] 

6.  QUIETINO  Tmjt  (I  39*)— PUBAMHQ— Sur- 
nCIBNOT. 

Allegations  of  a  cross-bill  in  ejectment  un- 
dertaking to  state  a  cause  of  action  under  Rev. 
St  1909,  I  2535,  to  quiet  title,  that  the  ancestor 
of  the  parties  died  intestate,  leaving  a  widow, 
who  was  appointed  administratrix,  and  took 
possession  of  personal  property  and  therewith 
purchased  in  her  own  name  the  land  described 
m  the  petition,  and  thereafter  settled  in  fall 
with  all  the  children  except  the  defendant  who 
did  not  receive  his  distributive  share,  that  she 
promised  said  land  to  defendant  as  his  share  of 
the  estate,  which  it  did  not  exceed  in  value,  that 
he  had  been  in  full  emd  exclusive  possession  of  the 
premises  as  his  own,  claiming  title  thereto,  pay- 
ing taxes  thereon,  and  exercising  all  the  usual 
acts  of  ownership,  were   sufficient 

(Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  i  80;   Dec.  Dig.  |  39.*] 

6.  Ejectment  (|  69*)- Pleadino — Statutes. 
Under  the  express  provision  of  Rev.  St 
1909,  SS  1806,  1807,  prescribing  how  a  conn- 
terdaim  must  arise,  and  permitting  defendant  to 
set  forth  in  bis  answer  as  many  defenses  and 
oonnterclaims  as  he  may  have,  whether  such  as 
bad  been  theretofore  denominated  legal  or  equi- 
table or  both,  defendant  in  ejectment  could 
plead  by  way  of  defense,  and  unite  in  bis  an- 
swer a  general  and  Specific  denial  with  a  state- 


ment of  any  new  matter  eonstitatlng  a  defense 
and  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  Si  181-188;   Dec.  Dig.  S  69.*] 

7.  Tenanct  IN  CoKKON  (S 15*)— Adtebsb  Pos- 
session—Notiob. 

To  establish  adverse  possession  in  favor  of 
one  cotenant  as  against  another,  there  must  be 
such  outward  acts  of  exclusive  ownership  as  to 
impart  notice  of  adverse  possession  to  the  other 
cotenant;  but  an  actual  notice  in  tiiat  t>ehalf 
is  not  necessary. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  SS  42-52;  Dec.  Dig.  S  16.*] 

8.  Tbnanot  in  Common  (S  IS*)— Possession 
or  One  as  Possession  or  All-Pbesump- 
tion  and  Bubdbn  or  PBOor. 

Unity  of  possession  being  of  the  essence  of 
tenancy  in  common,  there  is  a  rebuttable  pre- 
sumption that  the  possession  of  one  cotenant  is 
the  possession  of  all  uid  the  burden  is  on  a  co- 
tenant  seeking  to  rebut  it  to  do  so  by  cogent 
proof.  The  acts  relied  on,  whether  verbal  or  oth- 
erwise, must  be  open,  dear,  and  so  unequivocal 
as  to  coerce  belief. 

[Ed.  Note.— For  other  cases,  see  Tmancy  in 
Common,  Cent  Dig.  SS  42-52;  Dec.  Dig.  §  16.*) 

9.  Tbttsts  (t  81*)— BnniiJTiNa  TRTrsrs— Land. 

Where  a  widow  with  minor  children  assum- 
ed to  deal  with  the  personal  estate  of  her  deceas- 
ed husband  as  her  own,  and  invested  it  in  real 
estate  in  her  own  name,  there  was  a  resulting 
trust  in  the  property  so  purchased  in  favor  of 
the  children  whose  money  was  so  used,  and  in 
such  ratable  proportion  to  each  as  each  con- 
tributed to  the  purchase  money. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  Si  116-118;  Dec.  Dig.  S  81.*] 

10.  Appeal  and  Ebsob  (S  894*)— Equitt— 
Bbinoino  ttp  Evidence. 

In  an  equity  case,  all  the  testimony  should 
be  brought  up  by  the  party  seeing  a  reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3637-3644;  Dec.  Dig.  S 
894.*] 

11.  Ejectment  (f  86*)— Tbiai^Bubdkn  or 
Pboof. 

Defendant  in  ejectment  who  undertook  to 
quiet  his  own  title  by  showing  that  the  widow 
and  administrator  of  the  ancestor  under  whom 
all  claimed  had  purchased  the  land  with  tlie 
assets  of  the  estate,  and  had  settled  with  all  the 
parties  except  himself,  and  that  she  bad  prom- 
ised him  the  land  in  question  as  his  distributive 
share,  wUch  it  did  not  exceed  in  value,  bad  the 
burden  of  establishing  such  claim. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  SS  238-245;  Dec.  Dig.  S  S6.*]' 

12.  Ejectment  (S  95*)— SirrncisNCT  or  En- 
DENOB— Settlement. 

In  ejectment  where  the  rights  of  the  par- 
ties rested  upon  a  resulting  trust  created  by  the 
acts  of  the  administrator  of  their  ancestor,  evi- 
dence held  to  show  that  a  settlement  bad  been 
made  with  all  the  other  beneficiaries  except  de- 
fendant and  one  other. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  SS  280-295;    Dec.  Dig.  S  95.*] 

13.  Equity  (S  59*)— Maxims. 

Where  children  after  their  majority  acqui- 
esced for  a  long  time  in  some  domestic  arrange- 
ment whereby  each  received  from  their  father's 
estate  an  amount  nearly  equal  to  the  share  that 
each  was  apparently  then  entitled  to  the  maxim 
"Equality  is  equity"  applied. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  S  180;    Dec  Dig.  S  59.*] 
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14.  Appeal  and  Ebbob  (|  884*>— Ruucs  or 

Court— CoNSTBTTcnoN. 

Supreme  Court  rale  7  (78  S.  W.  v),  to  the 
effect  that  in  an  eqaity  case  all  the  testimony 
most  be  brought  up,  must  receive  a  reasonable 
construction,  and  it  is  also  in  the  power  of  the 
court  to  sustain  Its  own  rules,  or  to  except  a 
particular  case  from  their  operation  whenever 
the  purposes  of  justice  require  it;  and  hence, 
where  appellants  in  their  biU  of  exceptions  made 
a  call  for  an  exhibit  which  had  been  mislaid  and 
could  not  be  produced,  they  could  not  be  held  in 
fault 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  3637-3644;  Dec  Dig.  g 
8W.*] 

Appeal  from  Circuit  Court,  Adair  Connty ; 
Nat  M.  Shelton,  Judge. 

Ejectment  by  A.  J.  Hynds  and  otbers 
against  George  Hynds,  with  cross-bill  by  de- 
fendant From  a  decree  awarding  certain 
Interests,  plalntUte  appeal.  Reversed  and  re- 
manded. 

J,  M.  McCaU  and  P.  J.  Beiger,  both  of 
KirksvlUe,  and  Joseph  Park,  of  La  Plata,  for 
appellants.  Higbee  &  Mills,  of  Lancaster, 
and  Campbell  &  Ellison,  of  Kirksvllle,  for  re- 
spondent. 

LAMM,  J.  BtJectment  In  the  Adair  cir- 
cuit court  From  certain  evidence  <ln  which 
a  "partition  suit"  Is  referred  to),  we  con- 
clude plaintiffs  had  sued  defendant  at  some 
prior  time  for  the  partition  of  certain  lands 
in  Adair  county,  that  therein  defendant 
claimed  adverse  possession,  and  that  there- 
upon such  proceedings  were  had  in  that  suit, 
that  plaintiffs  were  either  'cast  or  that  the 
cause  was  abated  until  plaintiffs  brought 
ejectment  and  tried  out  title. 

At  any  rate.  In  March,  1900,  plaintiffs  sued 
in  ejectment  to  recover  three  tracts  of  land 
In  Adair  connty,  for  convenience  here  desig- 
nated as  A,  B,  and  C.  Tract  A  Is  the  S.  V^ 
of  the  S.  W.  ^  of  section  12,  township  61, 
range  16,  except  the  right  of  way  of  the 
Wabash  railroad.  Tracts  B  and  C  are  two 
outlying  tracts  of  timber  land  that  need  no 
description.  Plaintiffs  aver  they  were  law- 
fully entitled  to  possession  on  a  certain  day 
in  October,  1890.  They  lay  ouster  as  of  May 
18,  1908.  ■ 

Defendant  answered  with  a  general  denial, 
following  that  by  the  averment  that  he  was 
the  owner  in  fee  and  in  possession  as  such, 
claiming  title,  but  that  plaintiffs  claimed 
some  interest  adverse  to  defendant's  title. 
Thereupon  the  answer  goes  on  to  pray  the 
court  to  ascertain  the  respective  titles,  es- 
tates, and  interests  of  plaintiffs  and  defend- 
ant, and  adjudge  the  same  severally,  and 
finally  determine  all  the  rights  and  claims 
of  the  parties,  and  adjudge  and  decree  de- 
f aidant  to  be  the  absolute  owner,  that  plain- 
tiffs or  neither  of  them  have  any  title,  and 
tot  all  proper  equitable  relief. 

(Note:  The  pleader  evidently  undertook  in 
his  answer  to  state  a  cause  of  action  under 
fbrmer  section  6S0  to  determine  and  quiet 


tiUe— now  section  2SS6,  R.  S.  1909— and  this 
by  way  of  defense,  without  reference  to  a 
counterclaim.) 

Presently,  at  the  same  term,  plaintiffs  filed 
their  motion  to  strike  out  all  that  part  of 
the  answer  following  the  general  denial,  for 
sundry  and  divers  reasons,  but,  as  the  mo- 
tion was  overruled  and  no  assignment  of 
error  is  made  on  that  ruliilg,  it  is  put  away 
from  us.  At  the  same  term  plaintiffs  filed 
their  reply,  in  which,  after  denying  allega- 
tions of  new  matter,  they  more  fuUy  ex- 
ploited their  alleged  title,  claiming  as  heirs 
(children  and  grandchildren)  of  one  Parmella 
Hynds,  who  died  Intestate  seised  as  owner 
of  the  premises  and  in  possession  at  the  time 
of  her  death,  to  wit  In  1898,  and  averring 
that  defendant  was  also  an  heir  (child)  of 
Parmella  and  was  devisee  of  another  de- 
ceased heir,  one,  Rlt  Hynds  (also  a  child), 
that  as  such  heir  and  devisee  defendant  was 
entitled  to  an  undivided  two-fifths  of  the 
land  as  tenant  in  common  with  plaintiffs; 
that  two  of  plaintiffs,  A.  J.  Hynds  and 
Jennie  Mahaffey,  were  each  entitled  to  a 
one-fifth  as  such  tenants,  and  that  the  other 
plaintiffs,  naming  them,  were  the  widow  and 
children  of  a  deceased  heir  of  Parmella,  to 
wit  William  Hynds,  and  as  such,  entitled 
to  his  share,  to  wit  an  undivided  one-fifth  as 
such  tenant  After  restating  the  averment 
of  the  petition  that  defendant  wrongfully 
withholds  i>os8ession,  etc.,  plaintiffs  renew 
their  prayer  for  Judgment 

At  the  next  to  wit,  the  January  term, 
1910,  on  the  trial  at  the  close  of  the  evidence, 
defendant  filed  an  amended  answer.  This 
amended  answer  was  a  replica  of  the  former, 
with  the  addition  of  what  the  pleader  called 
a  "cross-bill."  In  a  nutshell,  the  cross-bill 
set  forth  these  averments:  That  in  1858  John 
Hynds  died  Intestate  in  Adair  county,  leav- 
ing a  widow,  Parmella,  and  certain  children, 
one  of  whom  was  defendant  then  aged  two 
years,  and  William,  A.  J.,  and  Richie  (Rit), 
and  Jennie  Mahaffey ;  that  Parmella  was  ap- 
pointed administratrix,  took  possession  of 
the  estate,  to  wit  personal  property  of  the 
value  of  92,500;  that  with  the  money  and 
assets  in  her  hands  as  such  administratrix 
she  bought  the  land  described  in  the  petition, 
taking  title  thereto  in  her  own  name;  that 
afterwards,  on  dates  and  in  ways  mentioned 
in  the  answer,  she  settled  in  full  with  all 
the  children  of  John  Hynds  for  their  respec- 
tive distributive  shares  in  his  estate,  with 
the  exception  of  defendant  and  that  the  dis- 
tributive shares  so  paid  to  said  children  re- 
spectively were  accepted  in  full  settlement; 
that  there  remained  only  the  described  real 
estate,  so  paid  for  out  of  said  trust  funds  in 
Parmella's  hands  as  administratrix ;  that  de- 
fendant never  received  any  part  of  his  dis- 
tributive sliare  of  his  father's  estate;  that 
the  land  in  question  did  not  exceed  In  value 
his  distributive  share ;  that  long  before  the 
death  of  ParmeUa,  she  promised  to  set  apart 
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and  convey  to  defendant,  as  and  for  his  dls- 
tribntive  share,  said  land ;  that  defendant  ac- 
cepted the  same;  and  that  "therefore  (there- 
from?) until  tbe  present  time  defendant  bad 
had  full  and  exclusive  possession  of  the 
premises  as  his  own,  claiming  title  thereto, 
paying  taxes  thereon,  and  exercising  all  the 
usual  acts  of  ownership  thereover."  Where- 
fore, defendant  says,  that  by  reason  of  the 
premises  he  is  the  owner  of  all  three  tracts, 
and  prays  the  court  to  adjudge  and  decree 
to  that  effect,  and  that  plaintiffs  and  each 
of  them  be  divested  of  all  title  and  claim  of 
title  thereto,  eta 

On  that  amended  answer  coming  in,  plain- 
tiffs filed  a  motion  to  strike  out  that  part 
of  it  purporting  to  be  a  cross-bill,  for  tbe 
reasons  (1)  that  there  was  no  evidence  au- 
thorizing the  filing  of  said  amended  answer ; 
(2)  that  the  part  objected  to  is  contradictory 
to  defendant's  original  answer;  (3)  that  It 
is  inconsistent  with  defendant's  said  orig- 
inal answer;  (4)  because  the  cross-bill  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (5)  and  does  not  state  facts  suflS- 
dent  to  constitute  any  claim  or  right  to  the 
real  estate ;  (6)  and  was  not  filed  at  the  time 
it  purported  to  be.  That  motion  was  over- 
ruled. Plaintiff  excepted  in  a  record  entry, 
but  filed  no  term  bill  of  exceptions.  There- 
upon the  court  took  time  to  consider,  and 
the  cause  was  continued  to  the  next  regular 
term. 

At  the  next  term  the  cause  came  on  for 
final  disposition,  and  It  was  decreed  that  de- 
fendant was  the  owner  of  A ;  that  title  to  A 
be  vested  in  him  in  fee,  to  the  exclusion  of 
plaintiffs  or  either  of  them;  that  tracts  B 
and  O  belong  to  defendant  and  plaintiffs, 
tbe  other  living  children  of  Parmella  and 
John  Hynds,  and  the  heirs  of  their  dead 
child,  WUliam,  as  tenants  in  common,  to 
wit,  an  undivided  one-fifth  to  defendant  as 
such  child,  the  same  to  defendant  as  devisee 
of  his  deceased  unmarried  brother,  Rlt  (who 
died  testate),  one-fifth  to  Jennie  Mahaffey 
(bom  Hynds),  one-fifth  to  A.  J.  Hynds,  and 
another  fifth  to  the  other  plaintiffs,  the  chil- 
dren of  William  Hynds  deceased — an  un- 
divided one  forty-fifth,  to  each  child,  subject 
to  the  dower  of  William's  widow.  The  costs 
were  ordered  paid  by  plaintiffs  and  defend- 
ant, half  and  half.  Thereupon  plaintiffs  ap- 
peal In  due  time  and  on  such  proper  steps  as 
bring  here  for  review  certain  questions.  De- 
fendant abides  the  decree.  Sufficient  of  the 
record  and  proof  to  determine  points  raised 
will  appear  in  connection  with  a  considera- 
tion of  the  point  itself. 

We  make  tbe  following  prophylactic  ob- 
servations as  a  foreword:  By  unhappy  in- 
advertence, the  cause  on  some  phases  was 
loosely  tried  on  both  sides.  Both  sides  re- 
sort to  the  nebular  hypothesU,  and,  to  bor- 
row a  chimney-comer  figure,  In  sewing  seams 
dropped  stitches.  Shadows  lurk  in  the  rec- 
ord which  experienced  and  able  counsel  (as 
here)  could  have  cleared  away,  and  witness- 


es were  cross-examined  on  documents  not 
preserved  in  the  record.  So  the  brief  of  ap- 
pellant violates  that  paragraph  of  our  rule 
16  requiring  a  statement,  in  numerical  order, 
of  the  points  relied  on,  together  with  a  cita- 
tion of  authorities  appropriate  under  each 
point,  and  all  this  to  be  separate  and  apart 
from  the  argument  and  discussion  of  au- 
thorities. Handicapped  with  such  unneces- 
sary troubles,  we  do  the  best  we  can  with 
the  record.  By  sifting  and  winnowing  we 
will  formulate  propositions  in  Aur  own  way. 

I.  Of  the  moHon  to  strike  out.  It  is  argued 
for  appellants  that  the  motion  to  strike  out 
part  of  the  amended  answer  should  have  been 
sustained.  Respondent's  counsel  pass  the 
point  in  silence.  In  fact  there  is  no  set  line 
of  batUe  in  briefs,  or  steady  measuring  of 
swords.  When  appellants  assert,  respondeat 
does  not  answer,  and  vice  versa. 

[1]  In  our  opinion,  the  assignment  must 
be  ruled  against  appellants,  because: 

(a)  The  motion  to  strike  out  was  made  and 
ruled  and  the  exception  saved  at  one  term  of 
court,  whilst  the  decree  was  entered  and  the 
bill  of  exceptions  was  filed  under  leave  taken 
at  a  succeeding  term.  No  term  bill  of  ex- 
ceptions was  filed,  and  no  leave  granted  to 
file  one  at  the  term  the  exception  was  taken ; 
but  appellants  undertook  to  preserve  the  ex- 
ception in  the  record  entries  made  at  the 
time  and  in  a  bill  filed  at  the  succeeding 
term.  Such  course  does  not  save  the  excep- 
tion, where  one  is  necessary  to  a  review. 
R.  S.  1909,  {  2029  reads:  "Such  exception 
may  be  written  and  filed  at  the  time  or  dur- 
ing the  term  of  tbe  court  at  which  it  is  tak- 
en, or  within  such  time  thereafter  as  the 
court  may  by  an  order  entered  of  record 
allow,"  etc. 

[2]  (b)  It  has  been  ruled  tha^  an  advise 
ruling  on  a  general  deiburrer  may  be  re- 
viewed without  an  exception. 

[3]  It  has  been  ruled  that  a  ruling  on  a 
motion  to  strike  out  is  preserved  only  by  an 
exception.  But  it  has  also  been  ruled  that 
cases  may  arise  where  a  motion  to  strike  out 
fills  the  ofiSce  of  a  general  demurrer  and. 
under  guarded  limitations,  may  be  treated 
as  such.  But  it  is  obvious  that  this  motion 
to  strike  out  (while  it  had  pertinent  matter 
to  a  general  demurrer)  covered  other  grounds 
appropriate  to  a  mere  motion;  hence  both 
the  motion  and  the  exception  sh9uld  have 
been  saved  in  a  hill  filed  at  the  term,  or  on 
leave  granted,  in  order  to  bring  up  those 
grounds  of  the  motion,  separable  from  tbe 
general  demurrer.  We  have  been  so  lately 
over  this  ground  that  we  will  not  restate  the 
learning  on  the  point  The  curious  may  con- 
sult Shohoney  v.  Railroad,  231  Mo.  loa  dt 
148,  132  S.  W.  1059,  Ann.  Cas.  1912A,  U43, 
et  seq.,  and  cases  therein  cited;  Interstate 
R.  R.  Co.  V.  Mo.  R.  &  C.  R.  Co.,  158  S.  W. 
349,  not  yet  officially  reported,  and  cases 
therein  dted. 

[4]  We  rule,  therefore,  that  the  motion  to 
strike  out  and  the  exception  to  the  ruling 
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tbereon  are  not  here  for  review,  except  in  so 
far  as  the  motion  Is  a  general  demurrer. 
This  dlaiwses  of  these  grounds  of  the  motion 
directed  to  inconsistency  of  the  cross-bill 
with  the  original  answer,  its  being  contra- 
dictory thereto,  the  lack  of  evidence  war- 
ranting the  amendment,  and  Its  being  filed 
out  of  time.  Onr  ruling  on  this  technical 
ground  is  softened  to  us  for  the  reason  that 
we  can  see  no  substance  on  the  merits.  There 
was  no  Inconsistency,  no  contradiction,  no 
untlmellness.  The  right,  before  final  Judg- 
ment, to  amend  the  pleadings  to  agree  with 
the  proof  is  safeguarded  by  statute.  R.  S. 
1909,  i  1848.  Plalntifrs  asked  no  terms  when 
the  amendment  was  made,  and,  if  the  proof 
did  not  tiave  the  probative  force  warranting 
a  decree  on  the  am«ided  answer,  as  argued, 
that  qnestlon  Is  open  on  the  merits  and  Is 
not  to  be  decided  on  a  motion  to  strike  oat 
the  amendment. 

[C]  (c)  Taken  as  in  part  filling  the  office  of 
a  general  demurrer,  it  will  be  observed  the 
motion  did  not  strike  at  that  part  of  the 
amended  answer  wherein  the  pleader  makes 
averments  invoking  the  aid  of  old  section  650 
to  quiet  title;  and,  if  It  did,  the  generality 
of  the  language  used  In  that  behalf  In  the 
answer  was  well  enough.  HufT  v.  Land  Co., 
1S7  Mo.  65,  57  S.  W.  715.  The  motion  merely 
attacks  the  cross-bill,  eo  nomine.  But  In 
their  brief  they  do  not  point  out  the  absence 
of  any  specific  averment  essential  to  the 
statonent  of  a  cause  of  action  in  equity.  An 
appellate  court  has  no  call  to  be  astute  to 
find  what  appellants  neglect  to  pnt  their 
finger  on.  While  the  cross-bill  is  so  concise 
as  to  be  scant  and  a  little  vague,  yet  we 
are  not  prepared  to  say  that,  liberally  con- 
strued, It  does  not  state  a  cause  of  action. 

[8]  In  leaving  the  whole  matter,  we  make 
the  following  further  observations :  To  mingle 
matter  of  demurrer  and  motion  In  one  plead- 
ing is  an  nnsdentiflc  and  disturbing  novelty. 
McKee  V.  Downing,  224  Mo.  loc  dt  130, 124  8. 
W.  7.  The  motion,  inter  alia,  raises  exceeding- 
ly nice  points  of  practice.  For  Instance:  De- 
fendant was  sued  in  straight  ejectment  Un- 
doubtedly he  had  the  right  under  our  practice 
act  to  plead  by  way  of  defense,  and  unite.  In 
his  answer  "a  general  and  specific  denial" 
with  a  "statement  of  any  new  matter  con- 
stituting a  defense  or  counterclaim."  R.  S. 
1909,  §  1806.  The  next  section  prescribes  how 
the  "counterclaim"  must  arise,  and  amends 
the  very  old  rule  of  practice  so  that  now 
defenses  and  counterclaims  may  be  such  as 
have  been  "heretofore  denominated  legal  or 
equitable  or  both."  Section  1807.  In  Cham- 
bers ▼.  Chambers,  227  Mo.  262,  127  S.  W.  86, 
137  Am.  St  Rep.  567,  plalntifC  sued  under  old 
section  660  to  quiet  tttie,  but  he  Interwove 
Into  his  petition  such  equitable  matter  as 
clearly  pnt  the  cause  Into  equity.  The  an- 
swer was  in  two  counts,  the  second  a  cross- 
action  In  ejectment  One  question  was  (227 
Mo.  273,  127  S.  W.  86,  137  Am.  St  Rep.  667) 
wlietber  a  strictly  legal  action  of  ejectment 


may  be  grafted  by  defendant  on  the  stock  of 
plalntifTs  suit  In  equity,  looking  to  the  can- 
cellation of  a  deed  and  the  removal  of  a 
cloud  upon  plalntifTs  titie.  In  the  instant 
case  we  have  the  converse  of  that  Plaintiffs 
sue  at  law  in  strict  ejectment,  presumably 
driven  to  that  course  by  an  order  in  the  par- 
tition suit  because  of  a  claim  of  adverse  pos- 
session. When  they  do  so,  they  are  met 
with  a  defense  by  way  of  an  action  to  quiet 
title  under  old  section  650.  May  defendant 
take  that  course?  Furthermore,  they  are 
met  with  a  "cross-bill,"  not  designated  as  a 
"counterclaim."  Must  there  not  be  an  orip- 
ituil  bill  before  there  can  be  a  "ero»^'  bill? 
We  say  neither  aye  nor  nay  on  those  ques- 
tions, but  mark  the  spot,  that  we  may  not 
be  precluded  hereafter  should  such  questions 
of  practice  be  brought  here  on  a  record  In 
some  other  case  challenging  a  ruling. 

A  main  part  of  appellants'  brief  Is  leveled 
at  the  ruling  oif  the  motion  to  strike  out 
Under  cover  of  that  general  head,  as  already 
hinted,  they  have  discussed  questions  per- 
taining to  the  substantive  law  of  their  case^ 
and  which,  in  that  view  of  It,  in  due  course 
will  receive  consideration,  regardless  of  the 
irregular  classification  of  matter  In  tbsir 
brief,  this  as  a  debt  due  Justice. 

II.  Of  adverte  posgeiiion.  We  are  fur- 
nished with  a  brief  by  appellants  on  the 
question  of  what  constitutes  adverse  posses- 
sion between  cotenants. 

[7]  They  Insist  on  the  proposition  that,  to 
establish  such  possession  In  favor  of  one  co- 
tenant  as  against  another,  there  must  be  such 
outward  acts  of  exclusive  ownership  as  to 
impart  notice  of  adverse  possession  to  other 
cotenants.  Defendant's  counsel  pass  the  point 
In  silence.  Sndi  silence  is  tantamount  to 
their  concession  that  the  rule  is  as  stated. 
Whether  conceded  or  not,  such  is  the  rule. 
Allen  T.  Morris,  244  Mo.  loa  cit  863,  148 
S.  W.  905,  Ann.  Cas.  1913D,  1310,  et  seq.; 
Ooberly  v.  Coberly,  189  Mo.  loc.  dt  16,  87 
S.  W.  967,  et  seq. ;  Misenheimer  v.  Amos,  221 
Mo.  362,  120  S.  W.  602.  Actual  notice  to 
other  cotenants  In  that  behalf  la  not  neces- 
sary. But  a  mere  frame  of  mind,  a  mental 
attitude,  unaccompanied  with  acts,  will  not 
alone  do.  The  laws  of  men  deal  with  the 
mere  purpose  formed  in  the  mind  only  when 
the  purpose  comes  into  the  open  by  fiower- 
ing  into  concrete  action  in  some  overt  act, 
or  tends  to  stamp  the  character  of  some  act 
in  Judgment  The  laws  of  heaven  are  diflCer- 
ent  They  search  the  heart  Itself  with  an  aU- 
seeing  eye,  and  there  see  snakes  in  the  grass 
to  be  bruised  by  the  heel,  e.  g.  Matt  v,  28. 

[I]  Now,  unity  of  possession  bdng  of  the 
very  essence  of  tenancy  in  common,  the  po8> 
session  of  one  is  presumptively  the  posses- 
sion of  aU.  The  presumption  Is  a  rebuttable 
one,  bat  the  burden  is  on  the  cotenants  seek- 
ing to  rebut  It  to  do  so  by  cogent  proof.  The 
acts  relied  on,  whether  verbal  or  otherwise, 
most  be  open,  dear,  and  so  unequivocal  as 
to  coerce  belief.    If  they  measure  op  to  that 


Digitized  by 


Google 


816 


161  SOUTHWESTERN  REPOBTEB 


OIo. 


severe  standard,  and  demonstrate  to  the 
world  (by  their  openness  and  notoriety)  an 
adverse  claim,  the  cotenant  may  thereby  es- 
tablish disselsen  of  his  fellows,  and  pat  him- 
self in  the  way  of  finally  getting  title  by  ad- 
verse possession  through  mere  effluxion  of 
time.  But,  in  the  instant  case,  respondent 
does  not  claim  title  by  limitation,  nor  that  an 
adverse  possession  in  him  flowered  and  rip- 
ened into  such  title.  His  claim  is  that  be  is 
the  sole  remaining  beneficiary  of  a  trust 
fund  springing  from  a  resulting  trust,  a 
trust  fund  out  of  which  the  other  original 
benofidarles  bad  received  their  distributive 
shares,  the  residue  falling  into  his  lap  on 
equitable  principles,  even  as  falls  an  apple 
from  its  bough  in  its  due  season.  True,  be 
had  and  held  exclusive  possession  for  a  time. 
True,  he  was  in  possession  claiming  adverse- 
ly when  the  suit  was  brought  But  he  uses 
such  possession  only  as  persuasive  evidence  to 
show  acquiescence,  on  the  t>art  of  the  other 
heirs  of  Farmella  and  John  Hynds,  In  his 
theory  of  a  resulting  trust  and  a  settlement 
with  the  other  beneficiaries.  In  view  of  this 
contention,  we  lay  aside  appellants'  proposi- 
tion of  law  for  use  In  some  other  case. 

III.  Of  an  expres't  truat  and  gift,  (a)  Ap- 
pellants' brief  in  part  Invokes  the  trite  mle 
that  an  express  trust  in  land  cannot  be  es- 
tablished by  word  of 'mouth.  As  no  express 
trust  is  Invoked  by  respondent,  the  matter  la 
in  so  far  afield  that  It  is  not  here  for  Judicial 
disposition.  We  mention  It  only  to  wash 
our  hands  of  it  We  have  nothing  to  do  with 
what  is  not  before  us.  (b)  The  same  ruling 
must  be  made  on  their  proposition  that  the 
evidence  is  not  of  that  direct,  positive,  and 
unambiguous  character  necessary  in  eetabllah- 
Ing  a  gift  of  real  estate.  The  essential  and 
stringent  requisites  of  a  gift  of  that  sort  are 
pointed  out  ex  industria  in  appellants'  brief, 
and  are  stressed  arguendo.  Why  so?  This 
case  cannot  break  in  whole  or  in  part  on 
such  question.  Respondent  is  not  standing 
on  a  gift,  qua  gift.  He  asserts  no  donation, 
nothing  received  without  money  and  without 
price  as  a  gift  Inter  vivos.  Contra;  he  claims 
as  of  right,  within  recognized  doctrines  of 
equity  pertaining  to  resulting  trusts.  He  sup- 
plements that  claim  by  the  contention  (In  aid 
of  it)  that  the  trust  was  executed  by  turning 
the  land  over  to  him  as  bis  distributive  share 
of  his  father's  estate.  Accordingly,  we  put 
gifts  and  express  trusts  aside. 

IV.  Of  a  resulting  trutt.  Attending  to  the 
record  on  that  head,  the  proof  is  to  this  ef- 
fect: John  Hynds  died  In  1858,  intestate.  In 
Adair  county,  possessed  of  personalty,  but 
seised  Of  no  realty.  As  a  settler,  he  had 
come  into  the  country  shortly  before  with 
some  means,  but  died  before  buying  land. 
He  left  a  widow,  Farmella,  who  survived 
him  40  years,  and  six  children,  William,  A. 
J.,  Rlt,  Jennie  (who  intermarried  with  Ma- 
baffey),  Tabitha,  and  George,  aged  two  years. 
Tabitba  died  during  minority,  while  under 
guardianship  and  unmarried.     The  record 


does  not  eihow  whether  an  administrator  was 
appointed  for  her  estate  or  what  disposition 
was  made  of  it  As  all  parties  seem  to  as- 
sume such  fact,  we  shall  also  assume  it  was 
treated  as  merged  in  the  corpus  of  the  gen- 
eral estate.  Jennie  married  while  a  ward 
under  guardianship.  We  infer  that  William 
was  about  of  age  at  his  father's  death.  At 
that  time  the  other  children  were  minors, 
and  four  of  them  were  minors  in  1866,  to  wit, 
A.  J.,  Jennie^  Tabitha,  and  Oeorg&  Two  of 
the  sons,  A.  J.  and  Rlt  Hynds,  while  minors 
(aged  respectively  18  and  20  years)  enlisted 
and  served  as  soldiers  during  the  Civil  War. 
At  least  one  of  them  (A.  J.),  and  possibly  the 
other,  sent  his  army  pay  home  to  their 
mother,  but  whether  it  was  sent  home  as  due 
to  her  as  surviving  parent  daring  their  mi- 
nority or  to  be  held  by  her  as  agent  or  as 
part  of  their  estate  does  not  appear.  Nei- 
ther does  the  amount  of  the  estate  of  John 
Hynds  positively  appear.  We  shaU  have  oc- 
casion, in  due  course,  to  recur  to  this  phase. 
On  August  4,  1858,  it  la  shown,  from  a  rec- 
ord produced  from  the  probate  office  of 
Adair  county,  that  Farmella  appeared  "in 
vacation"  and  filed  an  affidavit  of  the  death 
of  John  Hynds,  and  on  that  date  the  record 
entry  shows  this:  "Letters  of  administration 
are  granted  to  her  on  the  estate  of  said  de- 
ceased." The  amount  of  her  bond,  the  size 
of  the  estate,  the  character  and  condition  of 
the  assets,  or  the  history  of  her  administra- 
tion nowhere  appear  in  any  subsequent  eo- 
try.  Indeed,  from  that  day  In  August,  1858, 
down  to  the  day  of  trial  there  Is  not  a  shred 
or  thread  of  evidence  relating  to  probate  pro- 
ceedings In  the  estate  of  John  Hynds  or  her 
administration,  except  what  may  be  faintly 
got  aliunde,  and  by  indirection  and  Inference 
at  that  There  is  testimony  that  (with  the 
above  scant  result)  the  records  in  the  probate 
office  were  searched  for  entries  relating  to 
the  administration  of  the  estate,  but  it  does 
not  appear  that  any  search  was  made  In  the 
office  of  the  derk  of  the  county  court  for 
data  in  this  ancient  matter  (the  significance 
of  which  omission  will  be  presently  referred 
to).  The  records  produced  from  the  probate 
court  also  show  the  following  entries,  and  no 
more,  relating  to  her  guardianship:  On  Au- 
gust 8,  1866,  she  was  appointed  guardian  and 
curator  of  the  four  children  on  that  date 
remaining  minors,  to  wit,  A.  J.,  Jennie,  Ta- 
bitha, and  George.  Her  bond  was  fixed  at 
15,000,  and  It  was  filed  and  approved. 

(Note:  By  reference  to  section  22,  p.  468, 
c.  116,  R.  S.  1865,  it  will  be  seen  that  at  that 
time  guardians'  and  curators'  bonds  were  re- 
quired to  be  fixed  at  "doable  the  value  of  the 
estate  or  interest  committed  to  their  care." 
Assuming  such  duty  was  performed  by  the 
court  then  such  entry  is  evidence  of  the  fact 
that  the  mother  as  guardian  and  curator  took 
into  her  hands  an  estate  of  not  more  than 
$2,600,  belonging  to  the  four  minors.) 

From  the  same  record  produced  from  the 
same  source  another  record  entry  waa  read 
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In  eTldence,  anmrentlr  under  date  of  "May 
6,  1866,"  Bbowing  that  Parmelia  was  charged 
with  the  sam  of  $2,234.96  as  assets  belong- 
ing to  said  four  minors,  and  on  that  date 
she  received  credit  of  the  snm  of  $876.96  "as 
per  settlement  here  filed."  Maybe  the  paper 
presently  referred  to  as  "defendant's  Exhibit 
A"  was  this  settlement  "here  filed,"  but  the 
record  la  dark  on  that  It  Is  obvious  there  Is 
a  mistake  In  either  the  date  of  her  appoint- 
ment as  guardian  and  curator  or  in  the  date 
of  the  entry  last  above,  for  the  charge,  credit, 
and  settlement  spoken  of  apparently  ante- 
date her  appointment.  Fifteen  years  go  by 
and  then  the  following  appears  under  date  of 
August  9,  1880:  "Estate  of  Hynds'  minor 
heirs,  Parmelia  Hynds,  O.  and  C,  annual 
settlement  filed.'  Why  we  are  left  to  guess 
we  do  not  know,  but  maybe  this  settlement, 
and  not  the  other,  was  "defendant's  Exhibit 
A."  Another  entry,  we  infer  on  the  same 
date,  reads:  "Estate  of  Jennie  Mahaffey, 
Parmelia  Hynds,  O.  and  C,  final  settlement 
filed  and  continued."  On  September  13,  1880, 
the  following  entry  appears:  "Estate  of  Jen- 
nie MahafCey,  Parmelia  Hynds,  6.  and  C, 
final  settlement  continued  second  Monday  in 
next  month." 

(Nota  bene:  Under  the  Constitution  exist- 
ing in  1866,  art  5,  §  12,  it  was  provided  that 
probate  jurisdiction  should  exist  in  "Inferior 
tribunals"  to  be  established  In  each  county. 
Under  that  constitutional  grant  of  power,  ex- 
clusive original  probate  Jurisdiction  was 
vested  by  statute  in  county  courts.  R.  S. 
1866,  vol.  1,  p.  534,  c.  47.  There  it  remained 
untU  1877,  except  in  the  dty  and  county  of  'St 
Louis,  and  except  in  counties,  where  by  virtue 
of  local  statutes,  it  was  vested  in  common 
pleas  courts  or  other  named  tribunals  by 
special  enactment  It  is  not  made  to  appear 
there  was  any  such  special  act  passed  for 
Adair  county,  but  in  1875  the  Cionstltutlon 
was  made  to  read  so  that  "judicial  power" 
was  vested  in  "probate  courts."  Art  6,  |  1. 
And  by  section  84,  Id.,  the  General  Assembly 
was  required  to  establish  such  a  court  In 
«ach  county  and  it  was  given  probate  juris- 
diction. In  1877,  in  obedience  to  that  man- 
date, such  courts  were  established  through- 
out the  state  by  act  of  the  General  Assembly 
In  each  county  [article  6,  c.  23,  R.  S.  1879], 
and  provision  was  thereby  made  for  a  transfer 
of  those  books,  "relating  solely  to  the  estates 
of  deceased  persons,"  etc.,  and  guardians  and 
curators  from  the  office  of  the  clerk  of  the 
county  court  over  to  the  probate  court,  as 
well  as  all  flies  and  papers.  R.  S.  1879,  | 
1191.  It  is  singular  that,  in  the  case  at  bar, 
no  attempt  was  made  to  show  that  entries 
relating  to  the  estates  of  minors  and  deceas- 
ed persons  were  kept  In  separate  books,  while 
the  county  court  had  jurisdiction,  nor  were 
the  records  of  the  county  court  searched. 
So  that,  if  we  assume  said  statute  was  obey- 
«d  and  papers  and  separate  books  sent  over, 
yet  there  Is  left,  to  be  reckoned  with,  the 
fact  that  in  many  counties  no  separate  pro- 
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bate  books  were  kept,  but  entries  anent 
county  business  proper  and  business  transact- 
ed In  county  courts  anent  estates  of  dece- 
dents and  minors  were  intwmlngled  In  the 
same  record  books.) 

The  abstract  of  the  record  shows  that 
search  was  made  shortly  before  the  trial  in 
the  oflice  of  the  probate  court  for  files  and 
papers  relating  to  the  guardianship  of  Par- 
melia, but  none  could  be  found.  Before  that, 
however,  one  of  defendant's  attorneys  did 
find  a  document  called  "defendant's  Exhibit 
A."  As  a  point  is  made  in  respondents' 
brief  In  relation  to  the  absence  of  this  exhib- 
it from  the  abstract,  and  a  counterpoint  is 
made  in  appellant's  reply  brief,  we  shall  re- 
cur later  to  that  exhibit  and  the  examination 
of  witnesses  thereon. 

The  proof  shows  that  at  the  death  of  John 
Hynds,  Parmelia,  his  spouse,  had  no  prop- 
erty in  her  own  right,  nor  is  it  shown  she 
acquired  any  such  property  since  that  time. 
Independently  of  the  estate.  Under  the  state 
of  law  then  existing  she  was  entitled  to  cer- 
tain personal  property  absolutely,  to  her  wid- 
ow's allowances,  to  dower  in  the  personalty 
as  her  distributive  share.  Therie  Is  a  sour 
saying,  nobody  owes  a  dead  man,  a  dead 
man  owes  everybody.  Allowing  that  to  over- 
shoot the  mark,  yet  the  rule  is  that,  when  a 
man  paya  his  debt  to  nature,  be  does  not 
thereby  pay  aU  his  debts.  Men  usually  owe 
debts  and  die  owing  them.  The  doctor  levies 
bis  toll,  the  undertaker  takes  his  share. 
Doubtless  John  owed  and  Parmelia  paid 
debts,  but  this  record  is  as  dumb  as  the  deeps 
on  that  matter.  But  there  is  a  glimmer  of 
light  in  the  record.  For  instance,  if  we  as- 
sume that  $2,234.96  represented  the  estate 
of  four  of  the  chlldreu,  then,  reckoning  from 
that  starting  point,  the  entry  Is  some  evi- 
dence that  the  share  of  each  child,  minor 
and  adult,  was  at  least  $568.74.  As  the 
charge  was  joint,  so  the  credit  seems  to  be 
joint,  as  the  record  entry  run&  If  that  sup- 
position be  indulged,  the  share  of  each  minor 
child  would  be  reduced  by  the  rise  of  $200 
in  1865.  If  the  size  of  the  whole  estate  be 
calculated  from  the  share  of  each  minor,  it 
would  seem  that  the  estate  of  John  Hynds 
was  between  $3,000  and  $4,000.  His  estate 
seems  to  have  consisted  of  horses,  etc.,  but 
the  bulk  of  it  was  money.  As  there  were  six 
heirs,  if  we  equalize  the  widow,  we  would 
have  seven  to  share  in  such  amount,  and,  by 
division  by  seven,  it  appears  that  would  not 
be  far  from  the  amount  she  charged  herself 
with  for  each  of  the  minors. 

Parmelia  presently  purchased  one  40  of 
tract  A  for  $750.  This  purchase  was  made 
soon  after  her  appointment  as  administra- 
trix, to  wit,  on  September  21,  1858.  On  the 
1st  day  of  that  same  month,  she  bought  ei- 
ther tract  B  or  C  for  $100,  and  on  the  21st  of 
September,  in  the  same  year,  she  bought  the 
other  timber  tract  for  $125.  In  April,  1864, 
she  bought  the  other  40  of  tract  A  for  $675. 
She  seema  to  have  at  once  adopted  tlie  plan 
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of  loanlntr  oat  the  money  of  the  estate  In 
her  own  name;  for  we  find  notes  taken  In 
that  way,  and  In  some  Instances  the  collec- 
tion thereof  was  enforced  by  suit  and  judg- 
ment At  a  time  left  dark  and  for  a  consid- 
eration left  dark  (it  must  have  been  before 
1863),  she  purchased  another  80  acres  of 
land  lying  close  to  tract  A ;  for  In  that  year 
she  conveyed  It  to  her  son  William.  At 
sometime  before  1868  (also  left  dark),  she 
bought  a  lot  In  Kirksvllle;  for  we  find  In 
that  year  she  conveyed  that  lot  to  her  son 
A.  J.  for  $800.  He  paid  her  no  money.  In 
1866  one  Klrby  conveyed  70  acres  dose  to 
tract  A  to  Rlt  Hynds,  and  the  proof  Is  that 
the  mother  paid  much  the  larger  portion  of 
the  money  for  this  purchase,  the  entire  con- 
sideration being  $1,400.  Said  deed  made  to 
William  Hynds  showed  a  consideration  of 
only  $150,  but  the  proof  is  that  tract  A  and 
these  other  lands  ran  at  about  the  same  val- 
ue, and  it  is  not  clear  that  WlUiam  paid  his 
mother  any  cash  for  the  land,  or,  If  he  did 
pay  the  $150,  it  was  not  the  true  valne,  but 
must  have  been  boot  or  the  difference  In 
some  adjustment  William  died  a  year  after 
his  mother,  to  wit  In  1899.  His  widow, 
Julia,  who  married  William  after  the  con- 
veyance, gives  her  Impression,  in  a  deposition 
taken  two  generations  afterwards,  from  talks 
that  she  heard  between  William  and  his 
mother  or  with  dther  or  both  (and  that  Is  left 
dark),  that  he  got  this  land  and  "a  piece  of 
money"  for  staying  at  home  and  taking  care 
of  the  family  after  his  two  brothers  had  en- 
listed in  the  army,  but  the  proof  does  not 
show  that  the  mother  had  the  wherewithal 
to  pay  him,  except  out  of  estate  ijaoney,  and 
there  is  evidence  that  William  received  as 
much  as  $450  In  cash  from  her  at  another 
time,  and  gave  her  a  receipt  presumably  as 
administratrix. 

[t]  To  sum  up  the  matter,  we  can  make 
nothing  out  of  the  record  except  that  the 
mother  assumed  to  handle  and  deal  with  the 
estate  as  her  own,  invested  it  in  tract  A  and 
other  real  estate  in  her  own  name,  and  made 
loans  on  the  same  basis.  Under  such  circum- 
stances. It  Is  a  well-settled  equitable  princi- 
ple that  a  resulting  trust  arises  in  property 
so  purchased  in  favor  of  those  whose  money 
is  so  used,  and  in  such  ratable  proportion  to 
each  as  eadi  contributes  purchase  money. 
Stevenson  v.  Smith,  18»  Mo.  loc.  cit  466,  88 
S.  W.  86;  In  re  Ferguson  Estate,  124  Mo. 
574,  27  S.  W.  513;  Patterson  v.  Booth,  103 
Mo.  402,  15  S.  W.  543;  May  v.  May,  189  Mo. 
485,  88  S.  W.  75. 

We  hold,  then,  that  tract  A  was  purchased 
with  money  belonging  to  John  Hynds'  estate, 
and  that  a  resulting  trust  arises  on  that  fact 
In  favor  of  his  heirs.  Such  holding  brings  ns 
to  the  deciding  questions  stated  in  the  next 
paragraph. 

V.  Of  a  aettlement  toUh  the  other  heirs 
(and  herein  of  "defendant't  Exhibit  A"}.  At- 
tending further  to  the  proofs,  there  was  tes- 
timony tending  to  show  as  follows:    Defend- 


ant received  no  share  In  bia  father's  estate 
He  and  his  brother  Rit  lived  on  tract  A  with 
their  mother,  and  farmed  it  in  partnership 
with  Rit's  70.  This  for  many  years,  the  otti- 
er  children  living  away,  some  close  by,  and 
others  not  so  close.  The  original  honse  on  A 
was  of  logs.  One  of  two  or  more  rooms  of 
frame  was  built  by  Rlt  Qeorge  helping.  At 
first  Rlt  paid  the  taxes,  but  for  a  few  years 
before  his  mother's  death  and  continuon^y 
thereafter  George  paid  them.  The  land  was 
assessed  during  her  life  to  her,  and  after  her 
death  to  the  Parmella  Hynds'  estate.  Decla- 
rations of  the  mother  to  the  neighbors  and 
visitors  were  to  the  effect  that  she  had 
settted  with  all  the  heirs  except  George,  and 
that  the  real  estate  she  owned  represented 
his  share.  These  statements  were  begun  in 
the  80's  and  continued  on  down  to  her  death. 
They  were  not  made  In  the  presence  of  nor 
brought  home  to  any  of  the  other  heira. 
There  Is  no  proof  Indicating  she  Intended  to 
wrong  any  of  her  children,  yet  the  entire  ab- 
sence of  business  form  in  dealing  with  the 
estate  and  failure  to  settie  In  court  and  get 
a  legal  acquittance  is  not  persuasive  that  set- 
tlements were  made  with  all  of  them,  stand- 
ing the  test  of  the  law.  Neither  was  there 
evidence  of  any  probative  force  that  any 
complaint  was  made  by  the  other  heirs,  or 
demands  for  more  than  they  had  received. 
Apparently  she  kept  no  books  of  accounts, 
and  what  she  knew,  or  believed  she  knew, 
was  alone  preserved  in  the  leaking  cup  of 
human  memory. 

After  the  mother  died  in  1898,  George  and 
Rlt  bachelors  both,  continued  to  live  on  the 
farm,  renting  it  out  farming  both  pieces  of 
land  in  partnership,  collecting  the  rent  pay- 
ing the  taxes,  all  this  to  the  knowledge  and 
acquiescence  of  the  other  heirs,  and  George 
considered  himself  the  owner.  He  seemed  to 
have  been  a  dilatory  man,  not  alert  or  as- 
sertive, once  some  given  to  liquor  and  hob- 
nobbing with  cronies  in  a  nearby  village  bot 
a  good  worker,  beloved  by  his  mother,  and, 
if  he  noised  his  exclusive  claim  of  ownership 
about  in  the  neighborhood,  it  Is  faintly 
shown.  If  at  all.  The  notoriety  of  his  claim 
seems  to  have  arisen  from  the  statement  of 
his  mother.  The  proof  shows  conclnslTelT 
that  the  old  lady  was  willing  and  ready, 
more  than  once,  to  make  a  deed  to  George^ 
that  she  insisted  on  his  getting  a  justice  of 
the  peace  and  having  the  business  attended 
to,  but  he  procrastinated  and  dallied,  and  bis 
mother  died  without  executing  the  deed.  Af- 
ter a  few  years,  Rlt  also  died,  leaving  a  will, 
whereby  George  became  devisee  of  Rit's  70. 
The  record  does  not  show  that  George  erer 
claimed  to  his  brothers  A.  J.  or  William  or 
William's  heirs  that  the  real  estate  was  Us, 
until  shorUy  before  he  was  sued.  On  the 
other  hand,  none  of  them  made  any  claim 
before  or  after  the  mother's  death  until  tbey 
sued  over  10  years  after  her  death.  Rit'ii 
will  to  George  Is  exploited  In  briefs,  and  may 
have  been  the  spur  to  actioa    Mrs.  Mahaffey. 
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herself  a  widow  for  several  years,  testified 
that  she  had  conversations  with  him,  we 
think  after  the  mother  died,  in  which  he  told 
her  that  she  and  he  were  entitled  to  the  es- 
tate left  by  their  mother  to  the  exclusion  of 
the  others.  These  conversations  are  not  de- 
nied. There  is  testimony  that  Mrs.  MahafFey 
received  $110,  and  that  her  receipt  was  out  to 
her  mother  for  that  amount,  though  the  re- 
ceipt (exhibited  in  court)  was  not  offered  in 
evidence.  A.  J.  Hynds  testified  Mrs.  Mahaf- 
fey  received  nothing,  but,  on  being  shown  the 
receipt,  admitted  it  was  genuine.  In  whose 
custody  this  receipt  had  been  does  not  ap- 
pear. 

At  the  trial  a  paper  was  produced  by  de- 
fendant's attorneys,  together  with  a  copy 
thereof  made  by  them.  TUB  "copy  was  of- 
fered and  read  in  evidence,  and  marked  "de- 
fendant's Exhibit  A."  The  bill  of  exceptions 
makes  the  usual  call  for  an  exhibit  (viz.,  "the 
clerk  will  here  copy"),  but  the  abstract  of 
the  record  does  not  contain  it  or  the  sub- 
stance of  it  As  we  read  the  abstract,  there 
was  some  question  about  the  admissibility  of 
the  document.  The  trial  judge  held  the 
original  in  his  hand  at  the  time,  and  the 
verity  of  the  copy  was  disposed  of  by  his 
suggestion  that  a  comparison  could  be  made 
Instanter  with  the  original.  That  view  seems 
to  have  been  acquiesced  in.  Another  objec- 
tion made  was  that  the  original  document 
was  not  signed  by  Parmella  Hynds  or  by  any 
one.  There  is  no  testimony  as  to  whether 
It  bore  the  file  marks  of  the  court  having 
probate  jurisdiction,  but  one  of  the  defend- 
ant's attorneys  testified  that,  In  examining 
the  records,  he  got  it  in  the  probate  court  as 
a  document  lodged  there  and  pertaining  to 
the  administration  of  John  Hynds'  estate 
and  the  curatorship  of  the  estate  of  the 
minor  bdrs,  and  found  "among  the  papers." 
From  references  made  to  this  paper  during 
the  examination  of  other  witnesses,  it  is  ap- 
parent that  it  related  to  both  these  estates, 
and  it  possibly  was,  or  purported  to  be,  the 
paper  before  the  county  court  at  the  time 
the  guardian  was  charged  with  $2,234.06  in 
assets  belonging  to  the  minors,  and  received 
a  credit  of  $876.96  "as  per  settlement  here 
filed."  Or  it  may  have  been  the  annual  set- 
tlement filed  August  9,  ISSO.  If  that  was  a 
genuine  settlement  marked  filed  or  shown  to 
be  an  ancient  document  belonging  to  the  files 
of  that  guardianship,  it  was  of  Importance, 
and  the  fact  that  it  was  admitted  as  evidence 
would  seem  to  indicate  the  court  thought  it 
was  properly  vouched  for. 

[10]  Attorneys  for  respondent  complain  of 
the  absence  of  the  paper,  and  cite  us  to  a  line 
of  cases  holding  that  in  an  equity  case  all  the 
testimony  should  be  brought  up  by  the  party 
seeking  a  reversal.  That  is  the  rule  of  prac- 
tice. So,  too,  runs  our  court  rule  number  7. 
When  appellants'  counsel  were  served  with 
respondent's  brief  making  that  contention, 
they  prepared,  served,  and  filed  In  this  court 
a  brief,  in  reply  In  which,  t&ey  undertake 


to  show  that  respondents'  counsel  produced 
the  paper  at  the  -  trial,  then  took  charge 
of  it,  and  that,  in  making  up  their  ab- 
stract for  this  court,  they  searched  the  pro- 
bate records  for  the  paper  without  avail, 
that  they  then  demanded  it  from  respond- 
ent's counsel  who  were  the  last-known  cus- 
todians of  it,  and  were  told  by  them  -  that 
they  "knew  nothing  about  it."  No  counter- 
showing  is  made  by  respondent,  and  whatever 
force  there  Is  in  such  showing,  as  an  excuse 
for  the  nonproductlon  of  Exhibit  A,  appel- 
lants are  entitled  to. 

[11]  Defendant  in  his  answer  avers  (and 
took  the  laboring  oar  in  proving)  that  full 
settlement  was  made  by  Parmella  with  ail 
the  distributees  of  the  estate,  that  is, 'the 
beneficiaries  of  the  trust  fund,  except  him, 
and  that  the  lands  in  question  did  not  exceed 
his  share.  As  pointed  out  In  the  preceding 
paragraph,  the  probate  record  shows  she  fil- 
ed a  final  settlement  as  G.  and  C.  of  Jennie 
MahafFey.  But  the  same  record  shows  It 
was  oontinued  twice,  and  at  that  point  the 
curtain  falls  and  the  lights  are  put  out.  So 
in  regard  to  her  other  wards. 

[1 2, 1 3]  On  such  summarized  record,  the 
question^  are:  First  Did  defendant  prove 
the  allegation  of  his  answer  that  a  settle- 
ment was  made  with  the  other  beneficiaries 
of  the  trust  fund?  Second.  Is  the  absence 
of  "defendant's  Exhibit  A"  an  insurmountable 
barrier  to  reversing  that  part  of  the  Judg- 
ment in  favor  of  defendant? 

As  I  have  more  than  once  taken  occasion  to 
say,  It  is  an  anxious  and  delicate  task  to 
reconstruct  ancient  matters  with  fidelity  and 
in  just  relation  and  true  perspective,  when 
some  of  the  actors  are  dead;  when  papers 
are  lost  or  destroyed;  when  memory,  the 
main  reliance,  is  twisted  by  self-interest  or 
family  quarrel,  or  dulled  by  the  flux  of  time; 
when  conclusions  (as  wishes  father  to  the 
thought)  usurp  the  office  of  facts;  when  par- 
ties did  not  deal  with  each  other  in  correct 
business  form,  but  loosely,  under  the  close 
and  tender  confidences  of  the  domestic  rela- 
tion, and  not  at  arm's  length  under  the  safe- 
guards of  a  due  course  of  business.  But  do- 
ing the  best  possible,  I  am  of  opinion  that 
both  those  questions  must  be  answered  in 
the  negative.    This,  because: 

(a)  If  we  had  not  to  reckon  with  the 
daughter,  Jennie  MahafFey,  we  would  be  in- 
clined to  hold  that  all  the  heirs,  save  George, 
were  settled  with.  This  in  spite  of  the  shad- 
ow in  the  record.  Each  of  the  sons  received 
land  and  money  save  him.  They  were  their 
own  men  for  well-nigh  half  a  century  sui 
Juris,  and  their  long  acquiescence  in  some 
domestic  arrangement  evidently  made  with 
them  Is  not  without  significance.  Besides 
that,  the  amount  they  each  received  was  so 
nearly  equal  with  each  other,  and  (closer 
home)  was  so  nearly  equal  to  the  share  that 
apparently  was  coming  to  each  of  them  out 
of  their  father's  estate  at  the  time  theirs 
was  received,  that  reason  points  her  finger 
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to  a  settlement.  In  snch  sltnatlon,  the  max- 
ims apply:  "BquaUty  Is  equity."  "Equity, 
when  the  foots  allow,  will  take  that  as  done 
which  should  have  been  done."  Moreover, 
these  sons,  In  nature,  are  not  to  be  supposed 
to  drive  a  close  or  sharp  bargain  with  their 
mother,  but  to  allow  what  happened,  viz.,  an 
equitable  adjustment  in  view  of  a  confused 
situation,  they,  doubtless,  were  partly  to 
blame  for.  The  mother  would  naturally 
turn  to  them  for  counsel,  and  cannot,  now 
that  she  Is  dead  and  her  lips  sealed,  be  held 
wholly  in  fault  for  a  slipshod  business  course. 

(b)  But  when  we  turn  to  Jennie  MahafCey, 
the  situation  changes  In  all  the  above  re- 
spects. She  was  a  ward,  under  coverture, 
received  no  land,  presumably  was  not  her 
mother's  adviser,  and  lived  some  distance 
away.  There  is  a  wry  saw  in  Latin  running 
thus:  "The  absent  get  nothing."  And  an- 
other in  the  vernacular:  "Out  of  sight,  out 
of  mind."  But  no  chancellor  allows  either 
in  measuring  out  equity.  She  received,  on 
the  proof,  $110.  When  her  mother  filed  a 
final  settlement  with  her,  it  was  not  ap- 
proved, but  was  continued,  and  so  It  remains 
to  this  day.  What  was  In  It?  Did  it  show 
her  curator  Indebted  to  her?  That  Is  the 
customary  fact  in  such  tentative  settlement 
Did  the  ward  receive  notice  of  it?  Was  her 
acquittance  attached?  If  so,  would  It  not 
have  been  approved?  We  look  on  the  con- 
tinuance as  a  fatal  obstacle  in  the  way  of 
any  assumption  of  settlement  with  her  at 
that  time,  and  there  is  nothing  to  show  the 
matter  came  up  anew.  We  must  assume 
there  was  a  Hon  in  the  way  of  the  final  set- 
tlement and  discharge,  else  what  was  begun 
would  have  been  carried  out.  Defendant's 
admission  that  she  had  a  share  in  the  estate 
with  him  weighs  heavily  against  his  claim 
of  sole  ownership.  We  hold,  then,  that  de- 
fendant did  not  show  that  Jennie  Mahafley 
received  her  share  of  the  trust  fund,  and 
that  the  chancellor  erred  in  his  decree  in 
that  regard. 

[14]  (c)  As  to  the  absence  of  "defendant's 
Exhibit  A,"  we  say  this:  The  rule  of  this 
court  being  that  In  an  equity  case  all  the 
testimony  must  be  brought  up  (73  S.  W.  t), 
that  rule  must  receive  a  reasonable  construe- 
tlon.  "Rules  of  court  are  but  means  to  ac- 
complish the  ends  of  Justice,  'and  It  is  al- 
ways in  the  power  of  the  court  to  suspend  Its 
own  rules  or  to  except  a  particular  case 
from  their  operation,  whenever  the  purpos- 
es of  Justice  require  it  United  States  ▼. 
Brelttlng,  20  How.  252,  15  I/.  Ed.  900;  Peo- 
ple V.  Williams,  32  Cal.  280.'"  Pickett  y. 
Wallace,  54  GaL  147.  Under  the  showing 
made  here,  we  cannot  hold  appellants  were 
alone  In  fault  They  did  what  they  could  to 
furnish  it  all.  To  make  a  call  for  it  in  the 
bill  of  exceptions  is  allowable.  B.  S.  1909, 
i  2083.  It  is  likely  it  has  been  mislaid  and 
can  be  produced  at  the  next  trial,  or  parol 


testimony  may  be  resorted  to  to  establish  Its 
contents  as  a  dernier  ressort 

Besides  all  that  we  are  relieved  from  em- 
barrassment in  the  premises,  because  there 
is  nothing  to  show  nor  is  it  claimed  that  Ex- 
hibit A  was  a  final  accounting  showing  full 
settlement  with  and  an  acquittance  by  Mrs. 
Mahaffey.  Therefore,  as  we  have  ruled  with 
respondent  on  the  present  record  for  the  pur- 
poses of  their  appeal,  except  as  to  Mrs.  Ma- 
hafFey,  respondent  has  not  been  Injured  by 
the  absence  of  that  exhibit 

VI.  As  the  Judgment  must  be  reversed,  as 
to  Mra  Mahaffey  In  so  far  as  it  Is  in  favor 
of  respondent's  full  ownership  of  tract  A, 
and  as  the  cause  was  loosely  tried,  we  think 
it  better  to  reverse  it  as  to  all  the  appellants. 
In  order  that  no  mistake  be  mad^  by  our 
passing  on  the  merits  on  a  record  In  the 
present  fix. 

Questions  on  the  admissibility  of  evidence 
may  not  arise  on  the  next  trial,  hence  are 
passed  by.  Besides,  they  are  of  little  avail 
in  equity  where  excluded  testimony  comes 
up  as  well  as  that  allowed  and  objected  to. 
McKee  v.  Downing,  224  Mo.  loc.  dt  135,  124 
S.  W.  7,  et  seq. 

The  premises  all  considered,  the  Judgment 
so  far  as  it  is  in  favor  of  respondent's  full 
ownership  of  tract  A  is  reversed,  and  the 
cause  remanded  to  be  proceeded  with  on  a 
new  trial  to  final  Judgment,  and  decree  in 
accordance  with  the  views  herein  expressed. 

WOODSON,  P,  J.,  and  GRAVES,  J.,  concur 
In  full.  BOND,  J.,  concurs  only  In  result 
and  reversing  and  remanding. 


QUINN  V.  ST.  LOUIS  ft  S.  F.  B.   CO. 

(Supreme  Court  of  Missouri,  Divisioi^  No.   1. 

Dec  6,  1913.) 

1.  EiuNXNT  Domain  (|  119*)— Pbofkbtt  to  Bk 
Paid  For. 

Where  a  city  acquires  title  to  a  street  by 
the  statute  of  limitations,  and  a  railroad  com- 
pany, with  the  city's  consent  appropriates  such 
street  for  its  tracks,  the  former  owner  of  the 
land  in  the  street  cannot  recover  compensation 
from  the  railroad  company  for  snch  appropria- 
tion, even  though  the  condemnation  proceed- 
ings under  wliich  the  city  originally  took  were 
invalid. 

[Ed.  Note.— For  other  cases,  see  Eminent  I><>- 
maln,  Cent  Dig.  Jg  304-314;   Dec.  Dig.  J  119*1 

2.  PU^ADINO  (S  237*)— Peocmdings— Amknd- 

ICENT  TO  ANSWEB— AdVXBSB   POSBKSBION. 

Where,  in  an  action  by  the  former  O'wner 
of  a  street  against  a  laUroad  company  for 
compensation  for  appropriating  the  street  for 
its  tracks,  with  the  city  b  consent  the  anirwer 
pleaded  the  statute  of  limitations,  it  waa  not 
error  to  permit  defendant  after  the  instruc- 
tions were  given,  to  amend  its  answer  to  con- 
form to  the  evidence,  by  alleging  that  the  Uuids 
in  controversy  were  used  as  a  street  contiiio- 
ously  for  more  than  ten  years  next  before  com- 
mencement of  the  suit,  especially  where  it  did 
not  appear  that  plaintiS  was  surprised  or  in- 
jured thereby. 

[Ed.    Note. — For   other   cases,   see   Pleading, 
Cent  Dig.  ||  803-619;    Dec.  Dig.  |  237.*J 
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&  Emwent  Douaih  (J  296*)— Stbebts— Pbe- 

BCHUPnoN—BJviDENCK— Color  of  Title. 
Where,  in  an  action  against  a  railroad 
company  by  the  former  owner  of  the  land  of  a 
street  wnicn  the  company  had  approj^liated  with 
the  city's  consent,  the  defendant  relied  upon  ti- 
tle in  the  city  by  prescription,  evidence  of  in- 
valid condemnation  proceedings  under  which 
the  street  was  originally  taken  by  the  city  was 
admissible  as  evidence  of  color  of  title  and  to 
fix  the  boundary  line. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  804-806 ;  Dec.  Dig.  i  296.*] 
4.  EinwENT  Domain  (|  296*)— Compensation 

— EsTof  PEL  TO  Claim. 

Where,  in  an  action  by  the  former  owner 
of  the  land  of  the  street  against  a  railroad  com- 
pany for  compensation  for  appropriation  of  the 
street  with  the  city's  consent,  defendant  relied 
apon  jirescriptive  title  in  the  city  and  estoppel, 
a  petition  signed  by  plaintiff  and  others,  re- 
questing that  the  city  permit  the  railroad  com- 
pany to  use  the  street,  and  the  ordinance  enact- 
ed pursuant  thereto  were  admissible  in  evidence 
to  show  that  the  adjacent  property  owners,  in- 
cinding  plaintiff,  treated  toe  strip  of  ground 
as  a  street,  and  that  defendant  was  not  a  tres- 
passer, and  the  petition  was  also  admissible  on 
the  question  of  estoppel. 

[Ed.  Note.-^For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  (S  804-806 ;   Dec.  Dig.  {  296.*) 

6.  Municipal     OoapoKATiONa     (J     648*)  — 

STBEETS— ESTABLISHMENI^PSESCBIPTION. 

Where  a  city  uses  a  strip  of  land  for  pub- 
lic use  for  more  than  ten  years  under  claim  of 
title,  and  improves  the  same,  the  strip  becomes 
a  public  street  by  adverse  possession,  though 
originally  taken  by  the  city  under  invalid  con- 
demnation proceedings. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1421,  1422;  Dec. 
Dig.  I  648.*] 

e.  Appeal  and  Ebbob  (|  1068*)— Habmlbsb 

ElBBOB— iHSTBUCnONS. 

In  an  action  by  the  former  owner  against 
a  railroad  company  for  compensation  for  the 
appropriation  of  a  street  with  the  city's  consent, 
wherein  the  principal  Issue  was  whether  a  atrip 
of  land  bad  beeome  a  pnblic  street  by  prescrip- 
tion, an  instruction  on  the  acquisition  of  title 
by  adverse  i>oeseesion,  if  erroneous,  was  harm- 
less, where  the  undisputed  evidence  showed  that 
the  defendant  and  its  predecessors  had  exercised 
actual,  open,  exclusive,  notorious,  and  continu- 
ous possession  over  the  land  for  more  than  ten 
years. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  422R-4228,  4230;  Dec. 
Dig.  i  1068.*] 

7.  Eminent  Domain  (SI  79,  80*)— Compensa- 
tion—Estoppel  TO  Claim. 

Where,  in  an  action  by  the  former  owner 
of  the  land  of  a  street  appropriated  by  a  rail- 
road company  with  the  city's  consent,  it  con- 
dnsively  appeared  that  plaintiffs  joined  with 
others  in  petitioning  the  city  to  permit  the 
street  to  be  need  for  railroad  tracks,  that  de- 
fendant's j>redecessor  built  its  tracks  on  the 
street  believing  it  to  be  a  public  street,  and 
that  plaintiffs  conveyed  other  land  to  defendant 
adjoining  the  street,  for  track  and  depot  pur- 

goses,  plaintiffs  were  estopped  to  recover;  and 
ence  the  court  was  not  only  justified  In  in- 
structing on  estoppel,  but  would  have  been 
justified  in  directing  a  verdict  for  defendant  on 
the  ground  of  totoppel. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  }f  205-214;  Dee.  Dig.  {{ 
70,  80.*] 

Appeal  from  Circuit  Court,  Bntler  Coun- 
ty;  J.  C.  Sbeppard,  Judge. 


Action  by  Luke  F.  Qulnn  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

Ernest  A.  Oreen,  of  Jefferson  City,  for  ap- 
pellant W.  F.  Evans,  of  St  Louis,  and  W.  J. 
Orr,  of  Springfield,  for  respondent 

WOODSON,  P.  J.  The  plaintiff  instituted 
this  suit  in  the  circuit  court  of  Butler  coun- 
ty against  the  defendant,  in  January,  1900, 
to  recover  the  sum  of  12,600,  compensation 
for  a  strip  of  ground  lie  alleges  belonged  to 
him,  and  that  the  company  wrongfully  ap- 
propriated for  its  tracks  in  the  month  of 
March,  1901.  Said  land  Is  located  In  Poplar 
Bluff,  Bntler  county,  and  Is  particularly  de- 
scribed in  the  pleadings  and  evidence.  The 
pleadings  are  not  assailed.  The  petition 
claims  compensation  for  the  wrongful  taking 
of  property,  and  the  answer  pleads  two  de- 
fenses, first  the  statute  of  limitation,  and 
second,  an  estoppeL  A  trial  was  had  be- 
fore the  court  and  Jury,  which  resulted  in 
a  verdict  and  Judgment  for  the  defendant; 
and,  after  taking  the  necessary  preliminary 
steps  therefor,  the  plaintiff  duly  appealed 
the  cause  to  this  court 

The  facts  of  the  case,  with  one  exception, 
which  will  be  presently  noted,  are  undisput- 
ed ;  and  even  that  is  scarcely  disputed. 

The  plaintiff,  at  all  the  times  mentioned, 
was  and  is  the  owner  of  the  west  half  of 
lots  77a  and  77b  of  the  original  town  of  Pop- 
lar Bluff.  His  ownership  thereof  antedates 
the  year  1886.  In  that  year  the  city  council 
of  that  city  attempted  to  condemn  a  strip 
of  ground  40  feet  wide  through  the  center 
of  those  lots,  as  well  as  others,  for  a  street 
and  right  of  way  for  a  sewer.  An  ordinance 
for  that  purpose  was  duly  enacted  by  the 
city  council,  and  the  mayor,  in  pursuance 
of  said  ordinance,  appointed  a  commission 
of  three  resldoit  freeholders  to  assess  the 
damages  and  benefits  that  would  result  from 
said  taking;  but,  inst^d  of  the  commis- 
sioners appointed  for  that  purpose,  tliree  oth- 
er persons  performed  that  important  duty, 
and  filed  its  report  with  the  clerk  of  the  said 
dty.  No  objection  was  made  to  said  report 
by  any  one;  the  report  was  confirmed  and 
the  street  was  duly  laid  out,  and  presumably 
the  damages  and  benefits  levied  were  paid 
and  collected.  Shortly  thereafter  the  dty, 
by  ordinance  duly  enacted,  ordered  the  con- 
struction of  a  sewer  in  said  street,  of  certain 
dimensions,  and  of  certain  materials.  In 
pursuance  thereof  said  sewer,  a  wooden  or 
box  sewer,  was  constructed,  and  was  used 
as  such  until  replaced  by  a  stone  sewer 
many  years  later. 

The  question  in  dispute,  before  mentioned, 
is.  Was  this  street  ever  used  as  such  by  the 
traveling  public  of  Poplar  Bluff?  The  evi- 
dence upon  this  point  is  also  practically  un- 
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disputed,  for  all  the  evidence, on  both  Bides 
shows  that  It  was  nerer  used  for  the  passage 
of  wagons,  carriages,  or  other  vehicles,  but 
was  generally  and  extensively  used  all  the 
time  by  pedestrians. 

In  March,  1901,  the  plaintiff  and  other 
property  owners,  owning  a  majority  of  the 
front  feet  of  "the  property  abutting  upon 
said  street,  known  as  'Sewer  street,' "  peti- 
tioned the  dty  council  of  Poplar  Bluff  to 
grant  to  the  Southern  Missouri  &  Arkansas 
Railway  Company  the  right  to  lay  Its  tracks 
along  and  to  operate  its  trains  over  said 
strip  of  ground.  Said  petition  was  in  words 
and  figures  as  follows: 

'To  the  Honorable,  the  Mayor  and  Council 
of  the  City  of  Poplar  Bluff,  Missouri— Gentle- 
men: We,  the  andersigned  owners  of  a  major- 
ity in  front  feet  of  the  real  estate  abutting  and 
fronting  on  Sewer  street,  and  the  alley  north 
thereof  in  Kinzer  and  Mengel's  Addition  here- 
by respectively  petition  and  request  your  hon- 
orable body  to  grant  to  the  Southern  Missouri 
and  Arkansas  Railway  Company  by  suitable 
ordinance  the  right  to  lay,  operate,  and  main- 
tain railway  tracks  in  said  Sewer  street  and 
said  alley. 

Names  Front  Feet. 

li.  F.  Qulnn  [this  appeUant] 417 

Byrd  Duncan 40 

T.  D.  FergusMi 285 

J.  J.  Frank 232% 

J.  U  Dalton,  Adm'r. 132% 

I*  B.  Walker  (77c) 104% 

Ruth  &  Mengel  Realty  Co.,  H.  I.  Ruth, 

Pres 323% 

J.  R.  Hogg 45  % 

City  of  Poplar  BlufE,  per  A-  W.  David- 
son, Mayor 104 

•Tiled  March  30th,  1901. 

"W.  A.  Spence,  Qty  Clerk." 

This  petition  was  filed  with  the  council  In 
Miarch,  1901,  and  that  body  passed  an  ordi- 
nance as  requested,  granting  to  the  railroad 
company  the  right  to  lay  its  tracks  along 
said  street 

The  defendant  through  mes^e  conveyances 
deralgns  title,  if  any  it  has,  to  this  land, 
through  the  Southern  Missouri  &  Arkansas 
Railway  Company. 

The  ordinance  is  quite  lengthy,  consisting 
of  15  sections,  prescribing  the  location  of  the 
main  and  the  number  of  side  tracks,  depot,  and 
the  character  thereof,  the  number  and  charac- 
ter of  bridges  and  sewers,  the  number,  char- 
acter, and  location  of  grade  crossings  the  com- 
pany should  construct  and  maintain,  also  the 
regulation  of  trains  upon  the  streets  of  said 
city,  and  many  other  duties,  were  imposed 
thereby,  not  material  to  the  questions  here 
Involved.  This  ordinance  was  approved 
March  30th,  1901. 

In  April  of  the  same  year,  the  plaintiff 
conveyed  to  the  company  additional  lands 
adjacent  to  said  Sewer  street,  for  railroad 
purposes,  which  are  described  in  the  deed, 
and  upon  the  conditions  therein  stated.  Tbat 
deed  is  as  follows:  "$1.00  and  divers  other 
good  and  valuable  considerations  to  us  mov- 
ing. Luke  F.  Qulnn  and  Mary  P.  Quinn, 
his  wife,  to  Southern  Missouri  and  Arkansas 


Railroad'  Company,  grant,  bargain  and  sell 
unto  the  Southern  Missouri  and  Arkansas 
Railroad  Company,  the  following  parcels  of 
land  in  the  dty  of  Poplar  Bluff,  county  of 
Butler,  state  of  Missouri,  to  wit:  Sixty  (60) 
feet  wide,  fronting  208.0  feet  on  Sewer  street, 
on  the  east,  sixty  (60)  feet  on  Maple  street 
on  the  north,  and  60  (60)  feet  on  Cherry 
street  on  the  south,  being  a  part  of  lot  77a, 
also  piece  of  land  described  as  follows:  Be- 
ginning at  a  point  at  the  northwest  corner  of 
Maple  street  and  Sewer  street,  and  running 
thence  northerly  on  the  westerly  line  of  Sew- 
er street  to  the  south  line  of  Cedar  street, 
thence  westerly  on  the  south  line  of  Cedar 
street  twelve  (12)  feet,  thence  southwesterly 
to  a  point  sixty  (60)  feet  west  of  the  west 
line  of  Sewer  street  and  one  hundred  (100) 
feet  north  of  the  north  Une  of  Maple  street, 
thence  southerly  on  a  line  parallel  to  and 
sixty  (60)  feet  distant  westerly  from  the 
west  line  of  Sewer  street  one  hundred  (100) 
feet,  thence  easterly  on  the  north  line  of 
Maple  street  sixty  (60)  feet  to  the  point  of 
be^nning.  Also  beginning  at  the  southwest 
corner  of  Sewer  street  and  Cherry  street 
and  running  thence  westerly  on  the  south 
line  of  Cherry  street  sixty  (60)  feet,  thrice 
southerly  curving  to  the  westward  on  a  line 
six  feet  distant  westerly  from  and  parallel 
to  the  center  line  of  the  proposed  side  track 
of  the  S.  M.  &  S.  A.  R.  R.  CV>.  two  hundred 
and  twenty  feet  (220),  more  or  less,  to  the 
northerly  line  of  Ash  street,  at  a  point  six 
feet  distant  westerly  from  the  center  line  of 
main  track  of  said  railroad,  thence  easterly 
on  said  northerly  line  of  Ash  street  to  a  point 
seven  (7)  feet  distant  from  said  center  line 
of  said  main  track,  as  now  located,  measured 
at  right  angles  thereto,  thence  northeasterly 
on  a  line  parallel  to  and  seven  (7)  feet  dis- 
tant easterly  from  said  center  line  of  main 
track,  two  hundred  and  twenty-four  (224) 
feet,  more  or  less  to  place  of  beginning.  To 
have  and  to  hold  unto  said  railway  company 
forever,  subject,,  however,  to  the  following 
conditions:  1st.  The  property  herein  granted 
is  granted  for  the  use  as  a  railroad  and  on 
condition  that  the  grantor  be  released  from 
his  subscription  of  $500  in  freights.  2nd. 
The  said  railway  company  shall  erect  and 
maintain  on  the  south  end  of  lot  77a  a  suit- 
able station  building  of  modem  architectural 
design,  similar  to  the  railway  station  of  the 
said  company  at  Cape  Girardeau,  Missouri. 
3rd.  The  said  company  shall,  at  its  own  ex- 
pense, remove  from  the  land  herein  conv^ed, 
the  buildings  located  thereon  at  the  present 
time  to  such  other  ground  in  the  neighbor- 
hood as  the  said  L.  F.  Quinn  shall  select. 
4th.  That  whenever  the  property  herein  con- 
veyed shall  cease  to  be  utilized  for  the  pur- 
poses hei;iein  above  set  out  for  a  period  of 
six  months  then  this  deed  shall  be  void  and 
land  herein  granted  shall  revert  to  and  be- 
come the  property  of  the  said  L.  F.  Quinn. 
Acknowledged  April  9th,  1901,  by  Luke  F. 
Qulnn  and  Mlary  P.  Qulnn,  his  wife." 
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The  railroad  company  In  1901  took  pos- 
seseion  of  the  strip  granted  to  it  by  tbe  city, 
and  tbe  additional  grounds  deeded  to  it  by 
appellant,  and  constructed  its  main  line  along 
the  strip  granted  to  it  by  the  city,  and  built 
it0  depot  on  tbe  other  lands  deeded  to  it  by 
appellant,  and  in  all  respects  complied  with 
all  the  provisions  of  said  ordinance. 

Counsel  for  tbe  plaintiff  timely  objected  to 
tbe  introduction  in  evidence  of  the  proceed- 
ings .  had  to  condemn  Sewer  street,  the  peti- 
tion and  ordinance  authorizing  the  company 
to  construct  and  maintain  its  tracks  and  de- 
pot upon  the  land  mentioned,  and  the  deed 
from  plaintiffs  to  the  company,  all  of  which 
were  by  tbe  court  overruled,  and  timely  ex- 
ceptions were  duly  saved. 

At  tbe  conclusion  of  tbe  Introduction  of  all 
tbe  evidence,  counsel  for  plaintiffs  requested 
tbe  following  peremptory  instruction  telling 
the  Jury  to  And  for  them,  viz.:  "Tbe  court 
InstmctB  tbe  Jury  that  under  tbe  law  and  tbe 
evidence  in  this  case  that  you  will  find  the 
issues  for  the  plaintiff,  and  assess  his  dam- 
ages at  such  sum  as  you  may  beUeve  from 
tbe  evidence  was  the  reasonable  value  of  the 
strip  of  ground  in  qaestion  at  the  time  it  was 
appropriated  by  tbe  Southern  Missouri  and 
Arkansas  BaUroad  Company,  not,  however, 
to  exceed  the  sum  of  two  thousand  and  five 
hundred  doUars  ($2,500.00)."  Which  instruc- 
tion the  court  refused  to  give,  and  to  which 
action  of  the  court  in  refusing  to  give  the 
same,  plaintiff  at  tbe  time  duly  objected  and 
excepted. 

And  thereupon  the  court  gave  to  tbe  Jury 
tbe  following  instruction  on  part  of  plaintiff: 
"Tbe  court  instructs  the  Jury  that,  unless  you 
find  and  believe  from  the  evidence  in  this 
case  that  tbe  strip  of  land  in  controversy  in 
tbis  case  was  used  as  a  public  street  of  said 
city  for  a  period  of  more  than  ten  years  con- 
tinuously prior  to  the  institution  of  this  suit, 
and  unless,  in  addition  to  the  use  of  the 
street  by  the  public  for  the  period  of  ten 
consecutive  years,  you  shall  further  find  that 
there  had  been  public  money  or  labor  ex- 
pended thereon  by  said  city  of  Poplar  Bluff 
for  such  period,  you  will  find  the  Issues  for 
tbe  plaintiff,  and  assess  his  damages  at  such 
sum  as  you  may  find  to  have  been  the  rea- 
sonable value  of  the  strip  of  land  in  contro- 
versy at  the  time  of  Its  appropriation  by  said 
Southern  Missouri  and  Arkansas  Railroad 
Company,  not  exceeding  the  sum  of  two  thou- 
sand five  hundred  dollars  ($2,500.00)." 

And  thereupon,  over  tbe  objection  of  plain- 
tiff, tbe  court  gave  to  tbe  Jury  the  following 
Instmctions  on  part  of  tbe  defendant: 

"I.  Tbe  court  instructs  the  Jury  that.  If  you 
shall  find  and  beUeve  from  tbe  evidence  that 
for  more  than  ten  years  prior  to  the  30th  day 
of  March,  1901,  the  land  in  controversy  had 
been  used  by  the  pubUc  as  one  of  the  public 
streets  in  the  dty  of  Poplar  Bluff,  and  that 
the  same  bad  been  opened  by  and  improved 
by  tbe  city  council  of  said  city,  then  said 


land  was,  on  said  30th  day  of  March,  1901,  a 
public  street  of  said  city  of  Poplar  Bluff. 

"II.  The  court  instructs  the  Jury  that, 
if  you  shall  believe  and  find  from  the  evi- 
dence that  for  more  than  ten  years  prior 
to  tbe  bringing  of  this  suit,  that  is  to  say, 
for  more  than  ten  years  prior  to  the  22d  day 
of  January,  1909,  the  land  in  controversy 
had  been  used  by  tbe  public  as  one  of  the 
public  streets  of  the  dty  of  Poplar  Bluff, 
and  that  it  has  since  the  year  1001  been  used 
by  tbe  defendant  railroad  company  and  its 
predecessors,  and  that  such  use  by  the  pub- 
lic, and  by  tbe  defendant  and  its  predeces- 
sors, has  been  continuous  and  uninterrupted 
for  a  period  of  more  than  ten  years  before 
the  22d  day  of  January,  1909,  then  your 
verdict  should  be  for  the  defendant. 

"III.  If  the  Jury  shall  believe  from  the 
evidence  that  the  land  in  controversy,  on  the 
30th  day  of  March,  1901,  was  one  of  the 
public  streets  of  the  city  of  Poplar  Bluff,  as 
explained  in  these  instructions,  and,  if 
you  further  find  that  on  said  30th  day  of 
March,  1901,  plaintiff  signed  a  petition  to 
the  dty  council  of  Poplar  Bluff,  praying  for 
an  ordinance  granting  to  tbe  Southern  Mis- 
souri and  Arkansas  Railroad  Company,  the 
predecessor  of  this  defendant,  the  right  to 
lay  its  tracks  in  said  street,  then  plaintiff 
is  estopped  to  dalm  damages  in  this  ac- 
tion, and  your  verdict  should  be  for  the  de- 
fendant" 

To  tbe  giving  of  which  instructions  on  part 
of  the  defendant,  plaintiff  at  tbe  time  duly 
excepted. 

After  said  instructions  had  been  given,  the 
defendant,  over  the  objections  of  plaintiff, 
by  permissions  of  the  court,  amended  its 
answer  by  interlining  the  following  words: 
"And  that  said  lands  were  used  by  the 
public  as  one  of  the  streets  of  the  dty  of 
Poplar  Bluff,  and  by  this  defendant  and  Its 
predecessors,  continuously  for  more  than 
ten  years  next  before  the  bringing  of  this 
suit" 

[1]  I.  The  first  legal  proposition  pre- 
sented for  determination  is.  Did  the  circuit 
court  err  in  refusing  to  give  appellants  per- 
emptory Instructions  telling  the  Jury  to  find 
for  them?  I  think  not,  for  the  reason  that 
there  was  much  evidence  tending  to  show 
that  the  city  of  Poplar  Bluff  had  acquired 
OOe  to  Sewer  street  under  color  of  title 
by  the  statute  of  limitations  or  prescription, 
even  though  it  be  conceded  that  the  condem- 
nation proceedings  mentioned  were  absolute- 
ly void.  If  that  was  true,  which  was  a  ques- 
tion for  the  Jury,  under  tbe  theory  of  the 
case  taken  by  the  trial  court,  tbe  plain- 
tiff had  no  right  title,  or  interest  whatever 
in  tbe  strip  of  land  in  question.  The  stat- 
ute of  limitations  in  such  cases,  not  only 
bars  plaintiff's  right  to  a  recovery,  but  trans- 
fers his  title  to  the  dty  as  completely  as  if 
the  conveyance  had  been  made  by  deed,  duly 
executed.    If  that  be  true,  the  plaintiff  would 
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bare  no  right  to  a  recovery,  even  though  It 
should  be  conceded  the  defendant  bad  no 
light  whatever  to  be  In  the  street  men- 
tioned. Moreover,  said  instruction  ignores 
all  the  evidence  introduced  bearing  upon  the 
question  ot  estoppel,  which  will  be  present- 
ly noted.  For  both  of  these  reasons  the  ac- 
tion of  the  trial  court  In  refusing  said  In- 
struction was  eminently  proper. 

[2]  II.  It  Is  next  insisted  that  the  court 
erred  in  permitting  the  defendant  to  amend 
its  answer  in  the  particular  mentioned  In 
the  statement  of  the  case.  This  objection  is 
untenable,  for  the  reason  our  statute  of 
Jeofails  Is  very  liberal  in  regard  to  permit- 
ting amendments  of  pleadings  to  conform 
to  the  evidence.  It  was  not  only  proper, 
but  it  was  the  duty  of  the  court  to  permit 
the  amendment  to  be  made  in  furtherance  of 
Justice,  espedaUy  *since  the  record  fails  to 
show  the  plaintiff  was  surprised  or  injured 
by  that  action  of  the  court. 

[3]  III.  The  next  complaint  lodged  against 
t&e  trial  is  that  the  court  erred  in  admitting 
in  evidence  the  record  of  the  proceedings 
had  in  the  condemnation  of  Sewer  street 
We  suppose  (for  no  other  reason  is  assdgned) 
the  validity  of  those  proceedings  is  assailed 
because  the  commissioners,  appointed  by  the 
mayor  to  assess  the  damages  and  benefits 
sustained  by  the  property  owners  interested, 
did  not  make  the  assessment  required  by  the 
ordinance,  but  was  made  by  strangers  to  the 
proceedings.  We  assume  that  said  proceed- 
ings were  on  that  account  void,  which,  I 
believe,  they  are,  and  of  no  force  or  effect 
Nevertheless,  all  parties  concerned  acquiesc- 
ed therein  from  that  day  until  the  institu- 
tion of  this  suit  some  20  odd  years,  during 
all  of  which  time  tbe  city  has  been  using 
the  street  for  sewerage  purposes,  and,  as 
the  evidence  tended  to  show,  for  street  pur- 
poses proper.  That  being  true,  said  record 
was  unquestionably  admissible  in  evidence 
as  color  of  title,  tending  to  fix  the  boundary 
lines  of  the  street  within  which  the  railway 
tracks  are  located. 

[4]  We  are  also  of  the  opinion  that  the  pe- 
tition signed  by  plaintiff  and  others,  request- 
ing the  dty  to  pass  an  ordinance  granting 
the  railway  company  permission  to  construct 
Its  tracks  and  depot  upon  the  ground  in  ques- 
tion, and  the  ordinance  enacted  In  pursu- 
ance thereof,  were  admissible  for  two  purpos- 
es: First  as  tending  to  show  that  the  adja- 
cent property  owners,  including  plaintiff,  un- 
derstood, believed  and  treated  said  strip  of 
ground  as  a  public  street;  and  second,  for 
the  purpose  of  showing  that  the  defendant 
was  not  a  trespasser  or  had  wrongfully  ap- 
propriated the  property  to  whomever  it 
belonged.  The  petition  also  bore  upon  the 
question  of  estoppel,  which,  considered  in 
connection  with  the  deed  made  by  the  plain- 
tiff to  tbe  company,  was  strong  evidence 
thereof. 

We  are  therefore  of  tbe  opinion  that  the 


court  properly  admitted  an  these  instcnments 
In  evidence. 

(t,  6]  IV.  Counsel  for  appellant  next  chal- 
lenge the  correctness  of  the  law  as  annonnc- 
ed  in  instructions  numbered  one  and  two, 
first,  because  there  was  no  evidrace  Intto- 
duced  upon  which  to  predicate  than,  and 
second,  because  they  omitted  some  of  tbe 
elements  that  were  necessary  for  tbe  Jury 
to  have  found  before  they  could  have  found 
for  defendant  on  account  of  tbe  statnte  of 
limitations. 

Attending  tbe  first,  this  criticism  ia  not 
well  taken,  as  there  was  an  abundance  o( 
evidence  tending  to  show,  as  stated  in  para- 
graph one  of  the  opinion,  in  passing  upon 
plaintiff's  peremptory  instruction,  that  the 
dty  and  defendant  with  its  predecessors  had 
been  in  the  actual,  exclusive,  open,  notori- 
ous, and  continuous  possession  of  this  strip 
of  ground  for  20  off  years. 

The  second  criticism  Is  equally  unsound, 
for  it  is  hornbook  law,  as  stated  in  instruc- 
tion numbered  one,  that,  if  the  city  used  the 
strip  of  land  in  question  as  a  public  street 
for  more  than  ten  years,  under  claim  of 
right  as  here,  and  improved  the  same,  then 
it  became  a  public  street  by  prescription  or 
adverse  possession.  The  same  may  be  said 
of  instruction  numbered  two,  which  is  more 
definite  in  telling  the  Jury  what  uses  are  re- 
quired to  establish  a  street  by  prescription. 

But  Independent  of  this,  there  is  no  dis- 
pute, but,  whatever  acts  of  possession  tbe 
dty,  tbe  defendant  and  its  predecessors  ex- 
ercised' over  this  land  was  actual,  open,  ex- 
clusive, notorious,  and  continuous  ever  since 
1S86;  consequently,  tbe  error,  If  error  It 
was,  complained  of  was   absolutely  harm- 


[7]  v.  This  brings  us  to  the  last  error  as- 
signed, and  that  is:  Tbe  circuit  court  erred 
in  giving  instruction  numbered  three  for  the 
defendant,  telling  the  Jury  that  if  they  found 
the  facts  to  be  as  stated  therein,  then  tb9 
would  find  for  tbe  defendant  The  basis  of 
this  assignment  is  that  there  was  no  evi- 
dence introduced  upon  which  to  base  the  hi- 
struction.  We  are  unable  to  understand  op- 
on  what  ground  this  contention  can  be  seri- 
ously urged.  The  evidence  is  documentary, 
undisputed,  and  unimpeached,  showing  tbat, 
through  the  efforts  of  plaintiff  and  otben, 
the  defendant's  predecessor  built  Its  tracks 
upon  the  street  in  question,  all  believing  it 
was  a  public  street 

Plaintiffs  also  conveyed  other  lands  to  de- 
fendant, adjoining  tbe  street,  for  track  and 
depot  purposes,  all  conatltutinx  Its  mala 
tracks,  switch  yards,  and  depot,  which  cost 
more  than  $25,000.  Yea,  more  than  $50,- 
000,  if  I  correctly  understand  tbe  record. 

There  was  not  only  ample  evidence  of  an 
estoppel,  but  tbe  court  should  have  in- 
structed the  Jury  to  find  for  tbe  defendant 
on  the  ground  of  an  estoppeL 
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Finding  no  error  In  tbe  record,  the  Judg- 
ment of  tbe  circuit  court  is  affirmed.  Ail 
concur. 


MEEHAN  T.  UNION  ELECTRIC  LIGHT  Se 

POWER  CO.  et  aL 

(Supreme  Court  of   Missouri,   Division  No.  1. 

Dec.  e,  1913.) 

1;  EuccTBiciTT    (I    16*)  —  Maintenancx    or 

Poij;a— LiABiUTT. 

An  electric  light  and  power  company,  erect- 
ing, pursuant  to  its  contract  with  a  city  pro- 
viamg  for  a  centennial  celebration  of  its  in- 
corpoTHtioD,  poles  supporting  electric  lights, 
and  for  the  anchorage  of  cables  designed  to 
prevent  people  lining  the  sidewalk  from  en- 
tering on  the  streets  proper  during  the  passing 
of  parades  forming  a  part  of  tbe  celebration, 
need  only  exercise  the  care  usually  exercised 
I>y  ordinarily  prudent  persons  under  similar 
circumstances,  and  it  may  presume  that  people 
viewing  parades  in  the  streets  will  understand 
the  character  and  purpose  of  the  cables,  and 
that  they  will  act  accordingly,  and  it  is  not 
liable  for  injury  to  a  spectator  caused  by  a 
pole  falling  down  by  reason  of  a  crowd  press- 
ing against  the  cable  and  encroaching  on  the 
street  while  viewing  a  parade. 

[Ed.  Note.— For  other  cases,  see  Blectiidty, 
Cent.  Dig.  |  9;   Dec.  Dig.  {  16.*] 

2.  Etidencc  (I  7*)— Judicial  Nonou— Faom 

OF  Common  Enowuedob. 

The  court  knows  that  ordinarily  cement 
sets,  and  hardens,  and  becomes  as  strong  as 
it  ever  will  in  a  shorter  time  than  eight  days, 
and  an  electric  light  and  power  company,  erect- 
ing poles  on  a  granitoid  sidewalk  by  means  of 
l>olts  set  therein  and  secured  by  means  of  ce- 
ment filled  around  them,  exercises  proper  care 
to  erect  poles  in  a  safe  manner  where  the  poles 
are  erected  about  eight  days  before  any  use 
will  be  made  of  them. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  6;   Dec  Dig.  f  7.*] 

&  Pi^KADiNQ   ({   214*)  —  Dkmubrkk  —  Admis- 
sions. 

A  demurrer  to  the  petition  admits  the  truth 

of  the  allegations  therein. 
[Ed.    Note.— For    other   cases,   see   Pleading, 

Cent  Dig.  U  525-534;    Dec.  Dig.  §  214.*] 

Appeal  from  St  Louis  Circuit  Court; 
George  H.    Williams,  Judge. 

Action  by  James  C.  Meehan  against  the 
Union  Electric  Light  ft  Power  Company  and 
others.  From  a  Judgmmt  for  defendants, 
rendered  on  sustaining  a  demurrer  to  tbe 
petition,  plaintiff  appeals.     Affirmed. 

This  was  a  suit  instituted  In  tbe  circuit 
court  of  the  city  of  St.  Louis  by  tbe  plain- 
tiff against  the  defendants  to  recover  the 
sum  of  $25,000  damages  alleged  to  have 
been  received  by  him  for  personal  injuries 
inflicted  by  tbe  alleged  n^llgence  of  tbe 
latter.  The  defendants  separately  filed  de- 
murrers to  the  petition,  which  were  by  the 
circuit  court  sustained;  and,  plaintiff  de- 
cUnlng  to  plead  further,  Judgment  was  duly 
rendered  against  him,  from  which  be  timely 
appealed  to  this  court 

In  tbe  very  nature  of  things  this  state 
of  tbe  record  and  the  legal  propositlpns  pre- 
sented thereby  for  determination  calls  for 


a  careful  consideration  of  the  petition.  It 
reads  as  follows  (formal  parts  omitted): 

"Plaintiff,  by  leave  of  court  first  obtained, 
files  this  bis  second  amended  petition,  and 
for  cause  of  action  against  defendants 
states: 

"That  defendant  Union  Electric  Light  & 
Power  Company  Is  and  was  at  all  times 
hereinafter  mentioned  a  corporation  duly 
organized  and  existing  under  tbe  laws  of 
the  state  of  Missouri  and  engaged  in  fur- 
nishing light  and  power  for  hire  In  tbe  city 
of  St  Louis,  Missouri. 

"That  defendant  Bell  Telephone  Company 
of  Missouri  is  and  was  at  all  times  herein- 
after mentioned  a  corporation  duly  organiz- 
ed and  existing  under  the  laws  of  the  state 
of  Missouri,  and  engaged  in  operating  a 
telephone  system  and  in  stringing  and  main- 
taining wires  and  cables  along  and  over 
the  streets  of  the  city  of  St  Louis,  Mis- 
souri. 

"That  defendant  city  of  St  Louis  is  and 
was  at  all  times  hereinafter  mentioned  a 
municipal  corporation  duly  organized  and 
existing  under  the  laws  of  tbe  state  of  Mis- 
souri, and  having  charge  of  numerous  streets 
in  the  city  of  St  Louis,  state  of  Missouri. 

"That  plaintiff,  James  C.  Meehan,  Is  and 
was  at  all  times  hereinafter  mentioned,  a 
resident  of  tbe  city  of  Decatur,  state  of 
lUluois,  and  employed  us  general  foreman 
In  the  car  department  of  the  Wabash  Rail- 
road Company  at  said  place. 

"That  prior  to   the   Injuries   hereinafter 

complained   of  and   on  tbe  day  of 

-,  1909,  defendants  Union  Electric  Light 


ft  Power  Company  and  dty  of  St  Louis,  for 
a  valuable  and  sufficient  consideration,  en- 
tered into  a  contract  for  the  lighting  by 
Onion  Electric  Light  ft  Power  Company  of 
certain  streets  within  the  downtown  busi- 
ness district  of  the  city  of  St  Louis  by 
means  of  electric  lights  supported  on  large, 
heavy  Iron  poles  or  standards,  about  20  feet 
high,  placed  or  erected  at  or  near  the  curb 
of  the  streets. 

"That  Included  In  the  streets  thus  em- 
braced In  said  contract  Is  and  was  Twelfth 
street  in  the  dty  of  St  Louis,  Missouri,  and 
that  on  or  about  tbe  27tb  day  of  September, 
1909,  the  dty  of  St  Louis,  through  Its  light- 
ing department.  Issued  a  permit  to  tbe  Union 
Electric  Light  ft  Power  Company  to  erect 
and  maintain  a  line  of  iron  poles  or  stand- 
ards supporting  electric  lights,  as  provided 
by  said  contract  and  hereinbefore  described, 
along  Twelfth  street  in  the- dty  of  St  Louis, 
state  of  Missouri,  and  l>etween  Iiocust  street 
and   St  Charles  street 

"That  on  or  about  July  24,  1908,  tbe  mu- 
nldpal  assembly  of  the  dty  of  St  Louis 
adopted  the  following  concurrent  resolution: 
'Whereas,  the  attention  of  the  munidpal  as- 
sembly has  been  called  to  the  fact  that  No- 
vember 9,  1909,  will  marlc  the  100th  anniver- 
sary of  the  Incorporation  of  St.  Louis  as  a 
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town;  and  whereas,  this  event  In  the  city's 
history  should  be  offldally  recognized  and 
appropriately  observed  by  a  celebration,  par- 
ticipated In  by  all  of  oar  citizens:  There- 
fore, be  It  resolved,  by  the  council,  the  house 
concurring  therein,  that  a  committee  of 
three  from  each  house  of  the  municipal  as- 
sembly be  app<4nted,  and  thai  his  honor,  the 
mayor,  be  requested  to  call  a  meeting  of  the 
preEddents  of  all  the  business,  civic,  and  pro- 
fessional organizations  in  the  dty  to  meet 
with  the  joint  committee  of  the  municipal 
assembly  to  arrange  a  plan  tor  a  dignified 
and  appropriate  celebration  of  the  important 
event' 

"That  thereafter,  on  or  about  May  14, 
1909,  the  municipal  assembly  of  the  dty  of 
St  Louis  adopted  the  following  concurrent 
resolution:  'Whereas,  the  munldpal  assem- 
bly by  Joint  resolution  has  declared  that 
the  100th  anniversary  -of  the  Incorporation 
of  St  Louis  "should  be  offldally  recognized 
and  appropriately  observed  by  a  celebration 
partldpated  In  by  all  of  our  dtlzens";  and 
whereas,  the  mayor,  in  response  to  the  re- 
quest embodied  In  said  joint  resolution,  call- 
ed a  "meeting  of  the  presidents  of  all  tiie 
business,  dvic,  and  professional  organiza- 
tions in  the  dty  to  meet  with  the  joint  com- 
mittee of  the  munldpal  assembly  to  arrange 
a  plan  tor  a  dignified  and  appropriate  cele- 
bration of  this  Important  event";  and  where- 
as, the  joint  committee  of  the  munldpal  as- 
sembly and  the  presidents  of  the  business, 
dvic,  and  professional  organizations  have 
organized  the  St  Louis  Centennial  Assoda- 
tlon,  with  the  mayor  of  the  dty  as  president 
of  said  association;  and  whereas,  the  plan 
for  a  dignified  and  appropriate  celebration 
of  this  important  event  has  been  received 
with  marked  approval  by  the  dtlzens  of  St 
Louis :  and  whereas,  the  Centennial  Associa- 
tion has  advau6ed  In  its  preparations  suffl- 
dently  to  Indicate  that  the  celebration  will 
be  worthy  of  the  city's  100  years  of  progress 
since  Incorporation:  Now,  therefore,  be  it 
and  it  is  hereby  resolved,  that  the  honorable 
mayor  of  the  dty  of  St  Louis  be  requested 
by  the  dty  coundl  to  extend  to  mayors  of 
munldpalltles  and  to  such  other  guests  as 
he  may  see  fit  invitations  to  visit  St  Louis 
during  the  week  of  October  3-9,  1909,  and  to 
partldpate  in  the  celebration.' 

"That  under  and  by  virtue  of  said  con- 
current resolution  St  Louis  Centennial  As- 
sedation  was  organized,  being  an  unincor- 
porated body  composed  of  about  100  mem- 
bers, and  of  which  his  honor,  the  mayor  of 
St  Louis,  was  president 

"That  the  week  beginning  Sunday,  Octo- 
ber 3,  1909,  pursuant  to  said  resolutions,  was 
known  In  the  dty  of  St  Louis  and  the  terri- 
tory tributary  thereto  as  centennial  week, 
with  numerous  attractions  of  a  national 
character,  oonslBtlng  of  the  Veiled  Prophet's, 
industrial,  dvll,  and  historical  parades,  which 
were  arranged  for  and  advertised  to  take 
place  by  said  St  Louis  Centennial  Associa- 


tion in  said  dty  of  St  Louis,  Mlssonn,  dur- 
ing said  week,  and  said  St  Louis  Centennial 
Association  Invited  and  caused  to  be  invited, 
by  causing  newspaper  accounts  of  said  at- 
tractions, and  urging  the  public  to  attend,  to 
be  published  in  the  city  of  St  Louts  and  ter- 
ritory tributary  thereto,  the  people  general- 
ly in  the  United  States,  and  particularly  in 
the  territory  tributary  to  the  dty  of  St  Lou- 
is, to  visit  the  dty  during  said  week,  and 
to  enjoy  and  partldpate  in  its  festivities. 

"That  among  the  attractions  advertised  for 
centennial  week  by  said  St  Louis  Centennial 
Association  was  the  Veiled  Prophet's  parade 
on  the  evening  of  October  5,  1909,  wtilch  con- 
sisted of  a  large  number  of  gorgeous  floats 
biilllantly  illuminated,  whldi  said  floats  were 
propelled  by  means  of  electridty  on  and  along 
the  street  railway  tracks  in  the  dty  of  St 
Louis,  Missouri,  in  a  procession,  and  pass- 
ing, and  so  advertised  to  pass,  and  was  so 
Imown  to  the  defendants  at  the  time  of  and 
long  prior  to  the  injuries  complained  of, 
along  Twelfth  street  between  Locust  and  St 
Charles  streets,  in  the  dty  of  St  Louis,  Mis- 
souri. 

"That  in  the  street  and  near  the  curb 
along  Twelfth  street  and  between  Locust 
and  St  Charles  streets,  large  reviewing 
stands  had  been  erected  with  a  view  to  ac- 
commodate parties  wishing  to  view  advan- 
tageously the  Veiled  Prophet's  parade,  and 
that  said  reviewing  stands,  and  the  streets 
and  sidewalks  adjacent  thereto,  were  known 
as  the  court  of  honor,  and  was  one  of  tbp 
principal  places  for  witnessing  said  parade 
in  the  dty  of  St  Louis,  and  was  calculated, 
and  was  so  known  to  the  defendants,  or  by  the 
ezerdse  of  ordinary  care  might  have  t)een 
so  known  to  them,  to  attract  large  crowds 
on  the  evening  of  said  Veiled  Proidiet's  pa- 
rade. 

"That  between  the  27th  day  of  September, 
1909,  and  October  6,  1909,  the  exact  date 
this  plalntltT  Is  unable  to  state.  Union  Elec- 
tric Light  &  Power  Company,  under  its  said 
contract  with  the  dty  of  St  Louis  and  said 
permit  erected  on  the  sidewalk  near  the  curb 
on  the  west  side  of  Twelfth  street  between 
Locust  and  St  Charles  streets,  in  the  dty  of 
St  Louis,  a  large  iron  pole  or  standard  sup- 
porting an  electric  light  of  the  cliaracter 
herdnbefore  described,  together  with  otlier 
poles  of  the  same  type,  placed  along  Twelftli 
street  at  convenient  distances. 

"That  prior  to  the  injuries  hereinafter  com- 
plained of,  and  on  or  about  the day  of 

October,  1909,  the  dty  of  St  Louis  and  Bell 
Telephone  Company  of  Missouri  strung  aloDj 
Twelfth  street  on  the  west  aide  thereof  an 
iron  cable  attached  to  said  pole  herdnbefore 
described  located  near  the  curb  on  Twelfth 
street  between  Locust  and  St  Charles 
streets,  and  ran  and  connected  said  wire  ca- 
.ble  to  the  next  succeeding  pole  on  the  nortb 
side  of  the  pole  which  fell,  hereinbefore  par- 
ticularly described  and  de^gnated,  and  wbidi 
fell,  as  hereinafter  alleged.    That  said  Iron 
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rope  or  cable  was  strung  along  the  edge  of 
the  aldewalk  and  at  a  height  of  about  four 
feet  therefrom,  and  was  designed  and  intend- 
ed by  defendants  herein  to  prevent  large 
crowds  then  and  there  to  assemble  during 
centennial  week  to  witness  said  attractions 
from  crowding  one  another  oft  the  sidewalk 
into  the  street. 

"That  the  particular  iron  pole  or  standard 
hereinbefore  described  erected  by  the  Union 
Electric  Ugbt  &  Power  Company  was,  at  the 
time  of  the  injury  herlnafter  complained  of, 
and  was  so  known  to  the  defendants  and 
each  of  them,  or  by  the  exercise  of  ordinary 
care  might  have  been  so  known  to  them  and 
each  of  them,  to  have  been  insufficiently  and 
insecurely  fastened  to  withstand  the  pressure 
of  a  large  crowd  of  persons  upon  said  iron 
rope  or  cable  thereto  attached,  in  this,  to 
wit:  That  said  pole  or  standard  had  been 
negligently  erected  by  defendant  Union  Elec- 
tric Light  &  Power  Company  upon  the  grani- 
toid sidewalk  at  said  point,  between  the 
dates  hereinbefore  alleged,  by  reason  of  the 
cement  at  and  within  the  base  of  said  pole 
or  standard  not  having  been  allowed  to  re- 
main a  period  of  time  sufficient  to  enable 
said  cement  to  Iiarden  and  hold  firm  and  sup- 
port said  pole  or  standard,  and  that  there 
was  left  as  practically  the  sole  support  there- 
of four  Iron  pins  or  bolts  by  which  the  base 
of  said  pole  or  standard  was  attached  to  the 
granitoid  sidewalk  as  aforesaid,  and  that 
said  pins  or  bolts  and  the  threads  upon  the 
same  were  not  sufficient  to  secure  said  pole 
or  standard  without  the  cement  protection  as 
aforesaid,  and  that  said  pins  or  bolts  were 
insecurely  driven,  screwed,  and  placed  in 
said  base  and  sidewalk,  all  under  the  cir- 
cumstances herein  allied,  and  that  by  rea- 
son thereof  said  pole  or  standard  was  inse- 
cure and  insufficient  to  hold  said  pole  or 
standard  under  the  excitement  and  Interest 
arising  by  the  approach  and  passing  of  said 
Veiled  Prophet's  parade,  and  defendants  knew 
that,  for  the  pui<pose  of  witnessing  said  Veil- 
ed Prophet's  parade  approach  and  pass  at 
said  point,  a  large  crowd  was  liable  to  as- 
semble and  to  press  heavily  upon  said  wire 
and  pole  or  standard,  causing  it  to  fall  and 
injure  persons  on  the  sidewalk,  or  by  the  ex- 
ercise of  ordinary  care  said  facts  might  have 
been  so  known  to  the  defendants  and  each  of 
them,  and  thereby  rendered  said  sidewalk 
and  street  then  and  there  perilous  and  dan- 
gerous to  ijcrsons  thereon. 

"Plaintiff  further  alleges  that  said  iron  ca- 
ble strong  for  the  purx)ose  and  under  the  cir- 
cumstances herein  alleged  was  carelessly  and 
negligently  strung  in  this:  That  defendants 
city  of  St  Louis  and  Bell  Telephone  Com- 
pany of  Missouri  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  said 
Iron  pole  or  standard  which  fell  had  been 
negligently  erected  by  defendant  Union  Elec- 
tric Light  &  Power  Company  as  herein  al- 
leged. And  plaintiff  alleges  that  said  defend- 
ant Union  Electric  Light  &  Power  Company 


negligently  suffered  and  allowed  said  iron 
cable  to  be  thus  strung  and  attached  to  the 
said  pole  or  standard  which  fell,  and  which 
had  by  it  been  carelessly  and  negligently 
erected,  as  herein  alleged. 

"That  the  plaintiff  (in  response  to  said  gen- 
eral invitation  given  through  the  public  press 
of  St.  Louis  as  aforesaid,  visited  St  Louis  on 
October  6,  1909,  and,  while  he,  thus  invited 
on  the  evening  of  said  mentioned  day)  was 
lawfully  and  properly  standing  on  the  side- 
walk on  Twelfth  street  between  Locust  and 
St  Charles  streets,  and  In  close  proximity  to 
said  iron  pole  or  standard,  negligently  erect- 
ed and  herein  particularly  described,  and 
with  said  iron  cable  carelessly  and  negligent- 
ly attached  and  fastened  to  said  iron  pole  or 
standard,  thus  insufficient  and  insecure  as 
hereinbefore  alleged,  rendering  his  lawful  po- 
sition on  the  street  unsafe  and  dangerous 
under  the  circumstances  herein  alleged,  upon 
an  outciy  that  the  parade  was  coming,  the 
large  crowd  then  and  there  assembled  upon 
the  sidewalk,  pushed  forward  heavily  and 
violently  against  said  Iron  cable,  and  there- 
by, and  by  reason  of  the  carelessness  and 
negligence  of  defendants  herein  alleged,  caus- 
ed said  Iron  pole  or  standard  to  fall,  striking 
plaintiff  with  great  force  and  violence  upon 
the  head,  knocking  him  unconscious,  severe- 
ly and  permanently  fracturing  his  skull,  and 
bruising  and  contusing  his  breast  and  great- 
ly and  permanently  shocking  his  nervous 
system. 

"That  by  reason  of  the  injuries  thus  sus- 
tained plaintiff  has  suffered,  and  will  in  the 
future  suffer,  great  pain  of  the  body  and 
mind;  his  hearing  has  been  permanently  im- 
I)aired;  his  head  Is  and  will  be  permanently 
scarred  and  disfigured;  he  has  lost,  and  will 
In  the  future  lose,  the  earnings  of  his  labor; 
he  has  incurred  and  become  obligated  for, 
and  will  in  the  future  incur  and  become  ob- 
ligated for,  large  expenses  for  medicines, 
medical  attention,  and  nursing — all  to  his  In- 
Jury  and  damage  in  the  sum  of  $25,000,  for 
which  sum  he  asks  Judgment  against  defend- 
ants, and  for  costs." 

The  "demurrer  of  the  city  was  as  follows 
(captions  and  signatures  omitted) :  "Now 
comes  the  city  of  St  Louis,  one  of  the  de- 
fendants in  the  above-entitled  cause,  and  de- 
murs to  the  second  amended  petition  filed 
herein,  and  for  ground  of  its  demurrer  says 
that  said  second  amended  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  this  defendant,  the  city  of  St. 
Louis." 

On  April  5,  1910,  and  during  said  April 
term,  defendant  Bell  Telephone  Company  of 
Missouri  filed  its  demurrer  thereto,  as  fol- 
lows: "Now  comes  the  Bell  Telephone  Com- 
pany and  demurs  to  the  second  amended  pe- 
tition of  plaintiff  filed  herein,  and  for  ground 
of  its  said  demurrer  said  defendant  assigns 
that  said  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
said  defendant" 
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And  that  of  the  Electric  T^igbt  Company 
was  as  follows  (caption  and  signature  omit- 
ted) :  "Comes  tbe  above-named  defendant 
Union  Electric  Light  Sc  Power  Company  and 
demurs  to  tbe  second  amended  petition  here- 
in, and  for  ground  of  demurrer  shows:  (1) 
The  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  this  de- 
fendant (2)  Tbe  said  petition  on  Its  face 
shows  that  tbe  defendants  created  uo  ob- 
struction to  or  nuisance  In  the  street  and 
Dlace  mentioned  in  said  petition,  and  that 
what  was  done  by  defendants  was  a  proper 
and  lawful  police  regulation  and  for  the  pub- 
lic good  and  safety.  (4)  The  petition  on  its 
face  shows  that  the  alleged  damage  to  plain- 
tiff was  not  tbe  proximate  result  of  the  act 
of  this  defendant  as  set  forth  in  said  peti- 
tion. (5)  The  said  petition  on  Its  face  shows 
that  the  accident  to  plaintiff  was  manifestly 
an  extraordinary  one,  arising  from  extraordi- 
nary conditions,  and  beyond  such  foresight  as 
could  be  reasonably  required  to  be  anticipat- 
ed. (6)  The  said  petition  on  Its  face  shows 
that  plaintiff  could  haye  as  easily  anticipated 
the  consequences  of  the  unusual  condition 
resulting  In  the  accident  to  him  as  could  bare 
this  defendant,  and  by  placing  himself  In  the 
way  of  danger  plaintiff  was  himself  lacking 
in  due  care  under  the  circumstances  men- 
tioned and  set  forth  in  said  petition." 

Joseph  A.  Wright,  of  St.  Louis,  for  appel- 
lant Schnnrmacher  &  Rassieur,  of  St  Louis, 
for  respondent  Union  Electric  Light  &  Power 
Co.  wmiam  B.  Balrd,  of  St  Louis,  for  re- 
spondent City  of  St  Louis.  Seddon  &  Hol- 
land, of  St  Louis,  for  respondent  Bell  Tele- 
phone Co. 

WOODSON.  P.  J.  (after  stating  the  f&cts 
as  above.  [1]  Counsel  for  all  parties  have 
presented  many  legal  propositions,  and  have 
learnedly  briefed  and  argued  tbe  same  in 
this  court;  but  the  view  we  have  taken  of 
the  case  renders  It  unneoessary  for  us  to  con- 
sider but  one  of  them,  and  that  is,  Does  the 
I)etltlon  state  facts  sufficient  to  constitute  a 
cause  of  action  against  any  or  all  of  the  de- 
fendants? 

Counsel  for  plaintiff  maintain  the  affirma- 
tive of  this  proposition,  while  those  for  tbe 
defendants  Insist  upon  the  negative  thereof. 

In  our  opinion  the  circuit  court  properly 
held  that  the  petition  failed  to  state  a  cause 
of  action  against  any  one  or  more  of  the  de- 
fendants, and  our  reasons  for  so  stating  are 
as  follows:  The  petition  discloses  the  facts 
that  the  plaintiff  was  injured  during  the  cele- 
bration of  the  100th  anniversary  of  the  city 
of  St  Louis,  and  that  the  Veiled  Prophet's 
parade,  among  other  things,  was  a  part  of 
the  ceremonies — the  fame  of  which,  as  the 
petition  alleges,  and  as  all  know,  bas  become 
national,  and,  as  the  petition  also  alleges, 
which  Is  also  current  history,  or  common 
Icnowledge,  brings  together  large  'srowds  of 
people,  so  vast  in  number  that  great  prep- 


arations must  be  and  are  made  for  their 
entertainment  in  the  public  streets  of  tbe 
city,  consisting  of  reviewing  stands,  with 
ropes  and  cables  stretched  along  tbe  curbs 
and  outer  edge  of  the  sidewalks  as  warnings 
to  prevent  the  crowds  of  people  from  en- 
croaching upon  the  streets  In  front  ot  tbe 
parade  in  its  passage. 

We  cannot  shut  our  eyes  to  the  fact  tluit 
tbe  parade  mentioned  in  the  petition  passes 
along  many  miles  of  the  streets  of  tbe  city, 
and  that  the  crowds  consist  ss  the  petition 
alleges,  of  great  numbers,  and,  as  all  know. 
hundreds  of  thousands  who  line  the  aide- 
walks  practically  throu^ont  the  length  of 
the  parade. 

The  petition  alleges  that  ropes  or  cables 
mentioned  are  designed  as  faBariers  barricad- 
ing tbe  people  lining  the  aldBwalks  from  en- 
croaching upon  the  street  proper,  which  is 
reserved  for  the  passage  of  the  pageantry. 
(Concede,  as  we  must,  <that  to  t>e  true,  yet 
they  must  In  the  very  nature  of  the  case,  be 
temporary  in  character  and  frail  in  struc- 
ture, and  are  not  intended  as  fences  or  bar- 
ricades to  physically  or  forcibly  keep  the 
crowds  of  people  on  the  sidewallcs  from  en- 
croaching upon  the  street 

We  must  read  the  petition  In  the  light  of 
common  knowledge  regrarding  snch  matters, 
and  that  is,  these  barriers  are  Intended  only 
for  the  purpose  of  warning  the  people  that 
they  must  not  pass  that  line,  for  the  reasoa 
that  the  street  proper  is  reserved  for  the 
pageantry,  and  not  a  barricade  in  the  techni- 
cal sense  to  retard  or  bar  an  enemy  or  a 
crowd  which  is  bent  upon  entering  the  street 
If  that  was  the  Intention,  then  the  cable 
would  be  wholly  useless,  because  they  coold 
easily  pass  over  or  under  the  cable. 

All  of  the  respondents  had  a  right  to  pre- 
sume that  the  people  viewing  the  parade  dd- 
derstood  the  character  and  purpose  of  tbe 
cable  or  rope  mentioned,  and  that  they  would 
act  accordingly.  That  Is  true  not  only  of 
the  Veiled  Prophet's  parade  but  of  all  pa- 
rades which  pass  along  the  streets  in  all 
towns  and  dtles,  which  call  forth  through- 
out the  entire  country  large  crowds  of  peo- 
ple. The  line  of  demarcation  separating  tbe 
people  from  the  space  reserved  for  the  pa- 
rade, in  the  very  nature  of  things,  is  indicat- 
ed by  some  frail  or  temporary  structure, 
rope,  or  cable,  anchored  to  the  most  conren- 
lent  objects  already  existing  along  the  line 
thereof,  or  by  picking  sentinels  to  give  warn- 
ing and  keep  the  crowds  back. 

Should  the  law  require  permanent  barriers 
or  barricades  along  the  streets  upon  sucb 
occasions,  which  would  physically  withstand 
the  great  weight  and  force  of  a  crowd  of 
people  such  as  is  described  In  the  petition, 
should  they  see  fit  to  throw  their  weight  vio- 
lently against  It,  the  cost  thereof  would  be 
so  great  that  no  city  or  any  one  else  for  that 
matter  could  afford  to  give  an  entertainment 
of  this  character,  which  la  for  the  pleasure 
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and  amnMnrant  of  the  people,  without  profit 
to  any  one. 

The  law  required  no  higher  degree  of  care 
of  those  who  gave  or  participated  in  this  en- 
tertainment than  that  which  is  nsnally  ex- 
ercised  by  ordinarily  prudent  persona  under 
dmllar  circumstances. 

The  petition  in  this  case  discloses  the  fact 
that  this  parade  was  conducted  in  precisely 
the  same  manner,  as  all  know,  that  all  such 
parades  are  conducted  throughout  the  state 
and  country,  with  ropes  or  cables  stretched 
along  the  edge  of  the  sidewalks,  attached  to 
trees,  lamp  posts,  hitching  posts,  fences, 
electric  light,  telephone,  and  telegraph  poles, 
or  any  other  object  that  may  be  standing 
along  the  line  of  the  walk. 

It  is  not  claimed  that  the  Injury  In  this 
case  was  caused  through  the  negligence  of  the 
defendants  for  furnishing  a  weak  and  inse- 
cure pole  for  the  anchorage  of  the  cable  in 
question,  but  because  the  cable  was  tied  to 
the  pole  in  question,  which  was  suitable  and 
sufficiently  strong  for  the  purposes  for  which 
it  was  erected,  but  not  strong  enough  to  with- 
stand the  great  weight  and  force  of  the  crowd 
of  people  who  pushed  against  the  rope  upon 
this  occasion,  which  the  respondents  had  no 
more  reason  to  anticipate  would  be  done 
than  did  the  plaintiff. 

[2]  The  petition  states  that  the  pole  had 
been  erected  some  time  between  September 
27  and  October  S,  1909,  upon  a  granitoid  side- 
walk, by  means  of  bolts  set  therein  and  secur- 
ed by  means  of  cement  filled  around  them, 
and  that  they  extended  upward  and  through 
the  base  or  flange  or  the  lower  end  of  the 
pole,  and  were  made  fast  thereto  by  means  of 
nuts  screwed  down  on  said  bolts  and  against 
the  said  base  or  flange;  that  said  cement  had 
not  had  suflldent  time  In  which  to  set  and 
properly  harden  prior  to  the  time  of  the 
accident;  that  the  respondents  knew  of,  or 
by  the  ezerdse  of  ordinary  care  could  have 
discovered,  that  fact  in  time  to  have  prevent- 
ed the  injury ;  and  that  in  consequence  there- 
of the  cement  and  bolts  gave  way,  and  the 
pole  fell  and  Injured  plaintiff  when  the  people 
threw  their  weight  violently  against  the  cable, 
which,  as  before  stated,  was  fastened  to  the 
pole  about  four  feet  above  the  ground. 

[3]  While  the  demurrer  admits  the  truth- 
fulness of  those  allegations,  yet  does  it  neces- 
sarily follow  therefrom  that  the  respondents 
are  liable  for  that  negligence,  If  negligence  it 
was?  I  think  not,  for  the  reason  that  the 
petition  states  that  the  pole  was  erected  some 
time  between  September  27th  and  October 
6th,  a  possibility  of  eight  days. 

With  that  knowledge  coupled  with  the  com- 
mon knowledge  that  ordinarily  cement  sets, 
and  hardens,  and  becomes  as  strong  as  it  ever 
will  In  a  much  shorter  time  than  eight  days, 
can  it  be  said  that  respondents  could  have 
reasonably  anticipated  that  the  cement  in  this 
case  had  not  hardened  in  that  time,  and  that 


the  weight  and  force  of  the  people  against 
the  cable  would  have  been  sufficiently  great 
to  have  pulled  the  pole  from  its  fastenings  in 
the  sidewalk,  when  anchored  as  this  one  was? 
I  think  not 

I  am  therefore  of  the  opinion  that  the 
judgment  of  the  circuit  court  sustaining  the 
demurrers  was  correct,  and  tliat  It  should 
be  affirmed. 

It  Is  so  ordered.    AU  concur. 


ARMOR  et  aL  v.  FREY. 

(Supreme  Court  of  Missouri,  Division  Na  2. 

June  28,  1913.    Rehearing  Denied  Doc. 

9,  1913.) 

1.  Appeal  and  Ebbok  (J   1097*)  — Law   of 
Cask. 

Matters  determined  on  a  previous  appeal 
in  the  same  action  become  the  law  of  the  case 
and  will  not  again  be  reviewed. 

tBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4358-4368,  4427;  Dee. 
Dig.   I  1097.*]  -~.  , 

2.  EZEGUTOBS  AND  AoiaNISTBATOBS  (f  124*)— 
CONVXXANCES. 

Where  only  one  of  two  executors  joined  in 
conveying  land  in  accordance  with  an  order  of 
sale  by  the  court  of  ordinary,  the  conveyance 
was  inoperative  and  did  not  pass  title. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  49&-607; 
Dec.  Dig.  i  124.*] 

3.  PowEBs  (I  34*)  —  BxEcoTioH  — Intent  to 

EXECUTEr-RBnUtXNCE  TO   POWBB. 

Whenever  there  is  a  conveyance  by  the 
donee  of  a  power  and  the  conveyance  cannot  be 
given  full  effect  without  its  being  construed  as 
an  execution  of  the  power,  it  will  be  held  to 
be  snch  execution,  even  though  there  is  no 
reference  to  the  power. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  H  121-127;    Dec.  Dig.  |  34,*] 

4.  EXECDTOBS    AND    ADiaNISTBATOBS    (H    145, 
397*)— COHV^TAHCBS. 

An  execntor  in  making  a  sale  of  realty  un- 
der a  power  in  the  will  or  an  order  of  sale  by 
the  court  does  not  act  merely  as  the  donee  of  the 
power,  but  acts  officially,  and  hence  a  convey- 
ance by  an  executor  cannot  be  construed  to  be 
his  act  as  executor  either  under  a  power  in  the 
will  or  under  an  order  of  court,  where  on  its 
face  it  appeared  as  his  individual  conveyance. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {§  585-587, 1S98- 
1604;   Dec.  Dig.  H  145,  397!*I 

6.  Pabtnebshif  (I  246*)— Title  to  Land. 

While  a  partnership  cannot  hold  the  legal 
title  to  land,  yet  equity  recognizes  the  Mght  of 
a  firm  in  partnership  land,  and  a  surviving  part- 
ner has  more  than  a  mere  lien  to  have  the  prop- 
erty applied  to  paying  debts,  having  an  equi- 
table estate  in  the  land  and  the  right  to  treat  it 
as  personalty  in  order  to  wind  up  the  affairs 
of  the  firm,  though  after  the  partnership  de- 
mands are  satisfied  the  surplus  is  treated  as 
real  estate. 

_[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  JS  519-523 ;  Dec.  Dig.  i  246.*] 

6.    PABTNKBSHIP     (I     246*)  —  OOHVETANCB     OF 

Pabtnership  Pbopebtt. 

Where  no  creditors  of  a  firm  made  any 
claim  to  wild  lands  owned  by  the  partners,  and 
the  mirviving  partner,  before  conveying  the 
property,  obtained  deeds  from  the  executor  and 
heirs  of  the  deceased  partner,  the  surviving 
partner's  conveyance  of  the  property  will  not 
be  upheld  as  a  conveyance  to  wind  up  the  i>art- 
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nersbip  affair*;  it  appearing  that  the  convey- 
ance of  the  executor  of  the  deceased  partner 
was  inaofiScient  to  pass  title. 

[Ed.  Note.— For  other  caaes,  see  Partnership, 
Gent.  Dig.  {|  519-523;    Dec  Dig.  {  246.*] 

7.  EbTOPFKL     ({     98*)— BQUITABI.E     BSTOFPKI.. 

Where  plaintiffs  had  an  estate  in  remainder 
under  the  will  of  their  grandfather,  they  were 
not  estopped  from  claiming  the  remainder  be- 
cause their  parents,  who  were  the  life  tenants, 
sold  the  property  and  received  the  proceeds,  for 
they  did  not  take  under  the  life  tenants,  bat 
directly  from  the  original  owner. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |  290;   Dec.  Dig.  {  98.*] 

8.  Reuaindebs  (§  17*)— Limitations— AcoBU- 
Ai.  OF  RiOBT  TO  Possession. 

A  testator  devised  to  his  several  children 
a  life  estate  in  lands,  with  remainder  over  to 
the  heirs  of  the  children,  and  a  provision  that 
in  case  of  the  death  of  any  of  his  children 
without  issue  the  share  should  revert  to  the 
estate  and  be  divided  among  the  survivors.  The 
testator  died  in  the  70's,  and  the  land  was  sold 
by  the  executors,  but  title  did  not  pass.  Held, 
that  upon  the  death  of  one  of  the  children  in 
1903  the  right  of  the  survivors  to  the  remain- 
der then  accrued  and  was  not  barred  by  the 
lapse  of  time  before  then. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent  Dig.  H  12-17;   Dec  Dig.  t  17.*] 

9.  Descent  and  Distsibution  (|  128*)— Wab- 

BANTIES— LJABILITT  OF  HUBBAND. 

While  a  husband  at  common  law  was  lia- 
ble on  bis  warranty  in  a  deed  made  by  him 
and  his  wife  conveying  her  land,  an  heir  of  the 
husband  is  not  liable  on  the  covenant  of  war- 
ranty by  reason  of  advancements. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {{  473-477;  Dec  Dig. 
i  128.*] 

10.  WlIXS    (I    839*)— WABBANTIES— lilABnJTT 

of  Devisee. 

At  common  law,  a  devisee  or  legatee  was 
not  liable  to  the  amount  of  the  devised  legacy 
by  reason  of  the  testator's  liability  on  a  cove- 
nant of  warranty. 

[Ed.  Note. — For  other  cases,  see  Wills,  Gent 
Dig.  i  2148;  Dec  Dig.  §  839.*] 

11.  Wills  (S  839*)— Effect, 

Where  a  resident  of  Georgia  conveyed 
land  in  Missouri  with  covenants  of  warranty, 
the  Missouri  statute,  making  his  devisees  and 
legatees  liable  to  the  amount  of  their  gifts  by 
reason  of  a  breach  of  the  covenant  of  war- 
ranty, haa  no  effect  and  cannot  be  applied 
against  devisees  and  legatees  in  the  former 
state. 

[Ed.  Note. — For  other  cases,  see  Wills,  Gent 
Dig.  §  2148;   Dec  Dig.  S  839.*] 

12.  CoimoN   Law   (i   11*)— States  Enfobc- 

ING.  • 

Georgia  is  one  of  the  states  originally  un- 
der the  common  law. 

[Ed.  Note.— For  other  cases,  see  Common 
Law,  Cent.  Dig.  |§  9,  12;   Dec  Dig.  {  11.*] 

IS.  Evidence   (J   80*)— Pbestthptions— Com- 
mon Law. 

Georgia  being  one  of  the  states  originally 

under  the  common  law,  it  will  be  presumed  that 

the  common  law  remains  in  force  therein. 
[Ed.   Note. — For  other  cases,  see  Evidence, 

Cent  Dig.  g  101 ;   Dec  Dig.  {  80.*] 

14.  Powers  (8  41*)— Poweb  of  Appointment 

— ElKECUTION. 

Where  an  owner  of  land  devised  it  to  his 
children  for  life,  with  the  power  of  appoint- 
ment by  will  in  favor  of  their  children,  the 
execution  by  a  child  of  the  power  in  favor  of 
his  son  is  not  a  devise  of  property,  rendering 


the  son  liable  on  the  father's  covenant  of  war- 
ranty made  in  the  conveyance  of  land;  the 
■on  taking  from  the  original  owner. 

[Ed.  Note.— For  other  cases,  see  Powers, 
Cent  Dig.  i  166;    Dec  Dig.  |  41.*] 

16.  Husband  and  Wife  ({  16*)  —  Cotsnants 

— Wabbanties. 

Where  a  wife  joined  with  her  husband  in 
executing  a  power  of  attorney  to  convey  land 
in  which  her  husband  had  a  life  estate,  and 
the  power  clearly  showed  that  she  had  no  in- 
terest in  the  land  except  as  wife,  her  execu- 
tion did  not  carry  with  it  her  contingent  re- 
mainder in  the  land  given  by  the  will  of  her 
father-in-law. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ||  13,  16,  87,  84,  90-99,  283; 
Pec  Dig,  {  15.*] 

16.  Lds  EaTATBS  ({  8*)  —  Advebse  Posses- 
sion. 

A  life  tenant  cannot,  by  his  acts  or  dec- 
larations, set  up  pretensions  to  an  absolute  es- 
tate, so  as  to  make  his  possession  adverse  to 
the  reversioner  or  remaindermen;  those  per- 
sona having  no  right  to  the  estate  antO  the 
termination  of  the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent  Dig.  H  24-28;   Dec  Dig.  i  &*] 

17.  Qtjietino  Title  (f  19*V— Statutes. 
Statutes  for  quieting  title  are  enabling  acts 

and  not  penal  or  restrictive. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie.  Cent  Dig.  {  48;  Dec.  Dig.  g  19.*] 

18.  QuiETiNO  Title  ((  19*)--Natubb  or  Ac- 
tions—"Suit  to  Quiet  Title." 

A  suit  to  quiet  title  under  the  statute  is  a 
proceeding  by  one  claimant  of  an  interest  in 
property  against  another  claimant  asking  the 
court  to  ascertain  and  determine  the  title,  but 
a  recovery  of  the  possession  of  the  real  estate 
is  not  essential;  this  being  so  even  though  the 
amendment  of  1909  was  intended  to  give  fnll 
affirmative  relief  in  case  the  suit  was  changed 
from  one  to  .quiet  title  to  one  to  quiet  title  aad 
for  possession. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Gent  Dig.  |  48;    Dec  Dig.  i  19.*] 

19.  Remaindebs  (S  17*)— Runnino  of  Limi- 
tations. 

As  the  suit  to  quiet  title  is  merely  for  an 
adjudication  of  the  title  of  interested  parties, 
and  not  for  possession,  being  quite  similar  to 
a  suit  for  partition,  which  under  Rev.  St.  1909, 
ii  2572,  2575,  provides  that  the  court  shall 
declare  the  titles  of  the  parties  and  may  de- 
cide upon  adverse  rights  and  titles,  a  remain- 
derman is  not  barred  by  limitations  because  of 
his  failure  to  institute  a  suit  to  quiet  title  dur- 
ing the  continuance  of  the  precedent  life  es- 
tate, even  though  the  life  tenant  had  conveyed 
the  property  as  though  he  owned  the  fee  which 
his  grantee  claimed,  and  the  remainderman  was 
relieved  of  disability  more  than  10  years  be- 
fore the  termination  of  the  life  estate. 

[Ed.  Note. — For  other  cases,  see  Remainders. 
Gent  Dig.  |$  12-17;   Dec  Dig.  i  17.*] 

20.  Pabtition  (J  44*)— Right  to  Pabtition — 

lilMITATIONS. 

The  right  to  partition  being  a  right  com- 
mon to  both  tenants,  neither  are  barred  from 
asking  that  relief  by  reason  of  lapse  of  time. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  K  111-113;   Dec  Dig.  |  44.*] 

21.  Pabtition  (8  85*)— Impbovements— Riqut 
TO  Compensation. 

A  tenant  in  common  who  makes  improYe- 
ments  on  the  property  in  good  faith,  not  for 
the  purpose  of  embarrassing  his  cotenants,  or 
incumbering   their    estate,   or   hindering    pnrri- 
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tion,  is  upon  partition  entitled  to  compensntioD 
for  such  improTements. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §{>  236-245 ;    Dec.  Dig.  {  85.*] 

22.  Ejectment  (J  136*)— Mesne  Pbofits. 
While  ordinarily  rents  are  recoverable  in 

ejectment,  no  rent  can  be  recovered  in  eject- 
ment bj  tenants  in  common,  where  their  inter- 
est was  subject  to  defendant's  claim  for  an 
allowance  for  improvements,  and  the  evidence 
failed  to  disclose  for  what  the  land  would  rent 
without  the  improvements. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §{  459,  460;  Dec.  Dig.  1 13B.*] 

23.  Pabtition  (I  13*)- Right  to  Partition. 
A  disseizure  on  actual  adverse  possession 

destroys  the  unity  of  possession  among  ten- 
ants in  common,  and  takes  away  the  right  of 
partition  until  the  title  is  determined  by  ap- 
propriate action. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  II  36,  81;    Dec  Dig.  {  1S.»] 

24.  Quieting  Title  (|  60»)  —  Incidents  to 
Relief— Paktition  . 

Where  a  party  brings  a  suit  to  establish 
an  equitable  interest  in  land,  he  may,  in  the 
same  suit,  have  partition;  but  the  rule  is  oth- 
erwise where  the  plaintiff  counts  solely  on  his 
legal  title. 

[E!d.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  }  100;   Dec.  Dig.  |  50.*] 

Appeal  from  Clrcait  Coart,  Barton  County; 
B.  6.  Thuriuan,  Judge. 

Action  by  Adrian  W.  Armor  and  others 
against  Joseph  Frey.  From  a  judgment  for 
defendant,  plaintiffs  appeaL  Reversed  and 
remanded,  with  directions. 

This  suit  was  begun  In  Newton  county,  Feb- 
ruary 8,  1904.  The  original  petition  was  in 
two  counts,  one  to  quiet  title,  and  the  other 
in  ejectment  There  was  a  finding  and  judg- 
ment for  the'  defendant,  and  on  appeal  the 
judgment  was  reversed  and  the  cause  re- 
manded. See  Armor  v.  Frey,  226  Mo.  646, 
126  S.  W.  483.  A  change  of  venue  followed 
to  Barton  county.  At  the  April  term,  1912, 
the  petition  was  amended  so  as  to  include  a 
count  in  partition  In  addition  to  the  former 
counts.  The  answer  tendered  new  issues 
which  were  not  involved  in  the  former  suit 
We  will  not  set  out  the  pleadings,  and  will 
merely  state  they  were  broad  enough  to  cov- 
er all  the  facts  shown  in  this  statement  On 
the  second  trial  the  court  again  found  against 
the  plaintUTs  on  all  the  issues  and  entered 
judgment  accordingly.  The  plaintiSs  have 
appealed. 

In  1857,  Charles  A.  Davis  and  Greene 
Moore,  botii  residents  of  Greene  county,  Ga., 
were  extensively  engaged  in  buying  wild 
land  In  Missouri,  for  the  purpose  of  resale. 
To  facilitate  their  business,  they  entered  into 
a  contract  with  Johnson  &  Coleman  of  St 
Louis,  Mo.,  in  writing,  in  which  Johnson  & 
Coleman  agreed  to  furnish  their  services  In 
locating  and  entering  and  purchasing  lands 
in  Missouri,  and  in  looking  after  tbem  gener- 
ally. Said  contract  contained  the  following: 
."Said  lands  so  entered  shall  be  held  for  the 
period  of  five  years,  unless  the  parties  agree 


to  sell  sooner,  and  said  second  parties,  when- 
ever called  on,  shall  aid  in  the  sale  without 
charge.  On  the  sale  of  said  lands,  the  sec- 
ond parties,  as  compensations  for  the  loca- 
tions, entries  and  purchases,  the  assessment 
and  payment  of  taxes,  for  general  oversight 
and  for  assistance  in  making  sales,  shall  re- 
ceive the  following  percentage  on  the  sales, 
to  be  paid  out  of  each  separate  sale,  viz.:  If 
the  tract  brings  five  dollars  ($5.00)  per  acre 
or  under,  the  second  parties  shall  receive  five 
per  cent.,  if  it  brings  above  five  dollars  and 
not  above  ten  they  shall  receive  ten  per  cent., 
if  It  brings  ten  dollars  and  not  above  fifteen 
they  shall  receive  15  per  cent  and  for  all 
sums  per  acre  above  $15  they  shall  receive 
20  per  cent" 

Johnson  and  Coleman  made  the  following 
agreement  with  John  H.  Miller  indorsed  on 
said  contract:  "Assignment  Know  all  men 
by  these  presents:  That  in  consideration  of 
assistance  rendered  by  him  in  the  location  of 
the  lands  made  under  this  contract  we  hereby 
transfer  and  assign  to  John  H.  Miller  one- 
third  our  interest  in  the  contract  and  said 
Miller,  by  signing  hereto,  obligates  himself  to 
take  a  superintending  control  over  the  lands 
located  and  entered  and  bear  his  share  in  the 
burden  of  this  contract.  Witness  our  hands 
and  names  this  25th  day  of  Sept  1857." 

About  10,000  acres  of  land  were  entered 
and  patented  to  Charles  A.  Davis  and  Greene 
Moore  in  Newton,  Barton,  and  other  counties 
in  this  state.  Greene  Moore  died  in  1872.  He 
left  a  wiU  executed  and  proved  according  to 
the  laws  of  this  state  and  probated  in  the 
court  of  ordinary  of  Greene  county,  Ga. 
That  will  is  copied  In  full  in  the  former  opin- 
ion of  tUs  court  We  will  not  recopy  it  By 
the  second,  third,  fourth,  fifth,  and  sixth 
items  he  gave  to  his  children,  Henry  A. 
Moore,  John  W.  Moore,  Annie  F.  Adams,  his 
grandson  Holcomb  G.  Moore,  and  his  wife, 
Eliza  L.  Mooie,  respectively,  certain  legacies 
and  bequests  of  property  in  Georgia.  There 
were  other  items  in  the  will,  as  follows: 

"Item  7.  I  have  given  my  older  children, 
to  wit,  Adrian  W.  Armor  and  Sarah  Lee  Har- 
well, as  follows,  to  my  daughter  first  named: 
Three  thousand  dollars  in  money  and  prop- 
erty and  to  my  daughter  last  named,  twenty- 
four  hundred  dollars.  My  purpose  in  this 
will,  subject  to  the  exceptions  hereinafter 
mentioned,  is  to  equalize  my  children  so  far 
as  I  can  do  so,  in  the  distribution  of  my  prop- 
erty and  to  that  end  I  direct  that  in  the  divi- 
sion of  the  residue  of  my  estate  each  child 
shall  be  made  to  account  for  all  the  property 
given  him  or  her  herein,  or  in  any  other  way 
as  advahcements  at  the  estimates  made  by 
myself  and  that  my  wife  shall  account  like- 
wise before  sharing  in  the  said  residue.  1 
except  from  the  general  rule  of  equality  the 
cases  of  my  son  Henry  Antoine  and  John 
Whitfield  Moore  and  direct  that  the  mill 
property  and  water  power  herein  given  them 
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may  be  had  by  them  over  and  above  a  share 
«f  my  estate. 

"Item  8.  All  the  rest  and  residue  of  my 
estate  not  herein  derlsed  and  bequeathed  spe- 
cifically I  direct  shall  be  shared  by  my  chil- 
dren and  wife,  not  Including  my  grandson, 
Holcomb  G.  Moore,  subject  to  the  provisions 
of  the  seventh  item  of  this  my  will. 

"Item  9.  Upon  the  death  of  my  children 
without  issue  I  direct  that  the  share  of  such 
child  shall  revert  to  my  estate  and  be  divided 
equally  amongst  my  surviving  children  and 
the  children  of  such  of  my  children  as  may 
be  deceased,  share  and  share  alike.  Upon 
the  death  of  any  one  of  my  children  leaving 
issue  I  direct  that  the  property  herein  given 
to  such  child  shall  go  to  bis  or  her  children, 
and  wife  in  case  of  a  son,  in  such  parts  and 
proportions  as  he  or  she  may  direct  by  last 
will  and  testament,  provided  no  wife  of  any 
son  or  grandson  so  dying  shall  take  more 
than  a  child's  share  under  any  such  will." 

The  testator  appointed  his  son,  John  W. 
Moore,  and  his  sons-in-law,  James  N.  Armor 
and  James  M.  Harwell,  his  executors.  Har- 
well failed  to  qualify  as  such  executor  and 
the  other  two  qualified  and  settled  the  estate. 
There  was  at  that  time  a  statute  law  tCode 
1873)  of  the  state  of  Georgia  as  follows: 
"2557.  (2516).  Sale  of  wild  land.  On  ap- 
plication by  the  admlnlEftrator  and  due  no- 
tice advertised  as  hereinafter  provided  In 
case  of  lands,  the  ordinary  may  grant  an  or- 
der authorizing  the  administrator  to  sell, 
at  private  sale,  wild  uncultivated  land  lying 
In  counties  other  than  of  the  administration: 
Provided,  no  objection  is  filed  by  anyone  In- 
terested in  the  estate,  and  the  ordinary  is 
satisfied  that  such  sale  la  preferable." 

On  October  7,  1872,  on  the  petition  of  tiie 
executors,  the  court  of  ordinary  of  Greene 
county,  Ga.,  made  an  order  "to  sell  the  wild 
lands  in  Missouri  at  private  sale." 

On  May  1,  1878,  Ann  F.  Adams  and  hus- 
band, Sarah  L.  Harwell  and  husband,  John 
W).  Moore  and  wife,  Henry  A.  Moore,  EjUhi 
L.  Moore,  and  Adrian  W.  Armor,  executed  to 
James  N.  Armor  a  power  of  attorney,  recit- 
ing: "\^'he^eas,  Greene  Moore,  late  of 
Greene  county,  Georgia,  by  his  last  will  and 
testament,  wlUed,  devised  and  bequeathed 
unto  his  wife  Eliza  Ia  Moore,  and  his  chil- 
dren, Mrs.  Adrian  W.  Armor,  Mrs.  Ann  Fan- 
nie E.  Adams,  Mrs.  Sarah  L.  Harwell,  Henry 
Antolne  Moore  and  John  W.  Moore,  all  the 
real  estate  hereinafter  mentioned."  And 
giving  to  said  attorney  power:  "For  us  and 
in  our  names,  to  sell  and  dispose  of  absolute- 
ly in  fee  simple,  all  our  right,  title  and  inter- 
est. Joint  or  several,  of,  in  and  to  any  and  all 
lands,  tenements  and  hereditaments  and  real 
estate,  lying  and  being  situated  In  the  counties 
of  Greene,  Barton,  Laclede,  Barry  and  New- 
ton, in  the  state  of  Missouri,  the  same  being 
land  located  and  owned  by  me  CShas.  A.  Davis, 
and  the  said  Greene  Moore  in  his  lifetime, 
yet  unsold,  and  all  our  interest  In  all  other 
lands  In  said  state  of  Missouri,  for  such  price 


or  sum  of  money,  and  to  such  person  or  per- 
sons, and  on  such  terms  and  conditions  as  he 
shall  think  best  and  convenient,  and  also  for 
us  and  in  our  names  and  as  our  act  and  deed, 
to  sign,  execute,  acknowledge  and  deliver  such 
deed  or  deeds  and  conveyances  for  the  abso- 
lute sale  and  disposal  thereof,  either  with  or 
without  covenants  of  warranty,  or  any  part 
thereof,  with  such  clause  or  clauses,  covenant 
or  covenants,  and  agreement  or  agreements, 
to  be  therein  contained  as  our  said  attorney 
shall  think  fit  and  expedient" 

On  June  2,  1877,  a  deed  was  executed  and 
acknowledged,  the  material  parts  of  which 
are  as  follows:  "Know  all  men  by  these  pres- 
ents:  That  the  undersigned  Ann  Fannie  B. 
Adams  and  Joslah  F.  Adams  and  Sarah  L. 
Harwell  and  James  M.  Harwell  her  husband, 
and  John  W.  Moore  and  Ellsfa  O.  Moore  his 
wife  and  Henry  Antolne  Moore  and  EJUza  Ll 
Moore  all  by  James  N.  Atmor,  their  attoi^ 
ney  in  fact,  duly  authorized  by  their  letters 
of  attorney  under  their  hands  and  seals,  a  fid 
James  N.  Armor  and  Adrian  W.  Armor,  his 
wife,  for  themselves,  all  heirs  and  legatees 
under  the  last  will  and  testament  of  Greene 
Moore,  late  of  Greene  county,  Gceort^a,   all 
parties  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  $7,000.00  to  them  in 
hand  paid  by  Charles  A.  Davis  of  Greene 
county,  Georgia,  the  receipt  whereof  Is  here- 
by acknowledged,   have  granted,   bargained 
and  sold  and  do  hereby  grant,  bargain  and 
sell  unto  the  said  Charles  A.  Davia,  said 
party  of  the  second  part,  and  to  hia  heirs 
and  assigns  forever,  all  our  right,  title  and 
Interest  (the  same  being  an  undivided  one- 
half  Interest  as  sole  heir  and  legatees   of 
Greene  Moore,  deceased,  in  the  real  estate 
hereinafter  described)  of,  in  and  to  the  fol- 
lowing described  lots,  tracts  and  parcels  of 
land  situated  in  the  state  of  Missouri  and  In 
the  counties  mentioned,  as  follows,  to   wit: 
(Conveys  the  land  In  controversy  and  other 
lands.)    To  have  and  to  hold  the  real  estate 
hereinbefore  described,  with  all  the  rights, 
privileges  and  appurtenances  thereunto    be- 
longing or  in  any  wise  appertaining  unto  the 
said  Charles  A.  Davis,  and  to  his  heirs  and 
assigns  forever.    The  said  parties  of  the  first 
part  for  themselves,   their  heirs,   executors 
and  administrators,  do  hereby  covenant  and 
agree  to  and  with  the  said  Charles  A.  Davis. 
his  heirs,  executors,  administrators  and  as- 
signs, that  the  said  premises  and  every  part 
thereof  are  free  and  clear   of  any  incum- 
brance done  or  suftered  by  them,  and   that 
the  title  to  said  real  estate  and  every  part 
thereof  against  the  lawful  claims  and    de- 
mands of  all  persons  whomsoever  claiming 
or  to  claim  any  right  or  title  thereto    by, 
through  or  under  them  they  vrill  forever  war- 
rant and  defend."     At  that  time  Eliza    L. 
Moore,  the  widow,  was  dead.     By  mutual 
mistake  that  deed  failed  to   describe    that 
part  of  the  lands  now  owned  by  this  defend- 
ant, and  on  February  1,  1884,  the  grantors  in 
the  former  deed  executed  and  acknowledged 
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a  general  wananty  deed,  by  whldi  they  con- 
veyed the  undivided  half  of  the  land  In  con- 
troversy herein  and  some  other  land  to  said 
Davis  for  the  expressed  consideration  of  a 
thousand  dollars ;  the  grantors  therein  being 
therein  described  as  "heirs  and  sole  legatees 
and  devisees  under  the  last  will  of  Greene 
Moore."  James  N.  Armor  as  attorney  in 
fact  executed  and  acknowledged  that  deed 
for  all  of  the  grantors  except  himself  and 
wife  who  acted  In  their  own  right. 

The  following  paper  was  executed  by 
James  N.  Armor:  "Greene  Cloanty,  Georgia. 
June  1,  1877.  Know  all  men  by  these  pres- 
ents: That  I,  James  N.  Armor,  executor  of 
Greene  Moore,  late  of  Greene  county,  state 
of  Georgia,  deceased,  have  sold  unto  Charles 
A.  Davis,  Sr.,  of  same  state  and  county,  the 
whole  of  the  interest  (being  one-half)  of  all 
the  lands  owned  Jointly  by  said  Davis  and 
said  estate  In  the  state  of  Missouri,  being 
seven  thousand  seven  hundred  and  eighty- 
seven  acres  more  or  less,  for  which  parcels 
aforesaid  I  have  given  unto  said  Davis  my 
quitclaim  deed  as  executor  aforesaid,  and 
in  consideration  of  the  conveyance  unto  said 
Davis  of  said  parcels  of  land,  as  well  as  in 
full  payment  for  any  amounts  due  or  unpaid 
nnto  the  said  Davis  and  said  estate  for  sales 
made  at  any  term  previous  to  July  1,  1877. 
The  said  Davis  has  paid  unto  me  for  the  two 
considerations  above  mentioned  the  sum  of 
seven  thousand  dollars,  the  receipt  whereof 
is  hereby  acknowledged ;  and  whereas,  there 
is  a  portion  of  the  land  sold  previous  to  Janu- 
ary 1,  1877,  for  the  mutual  benefit  of  the  said 
Davis  and  the  said  estate,  of  the  proceeds 
of  which  each  of  the  parties  at  interest  have 
received  their  equal  share;  and  whereas, 
there  may  possibly  arise  some  suit  or  litiga- 
tion on  the  part  of  Johnson  &  Coleman,  or 
parties  claiming  under  them  as  regards  their 
rights  to  a  portion  of  the  proceeds;  now 
should  such  suit  or  claim  be  made  against 
the  said  Davis,  or  estate  of  Greene  Moore, 
I  hereby  obligate  to  pay  half  of  any  damage 
or  claim  that  may  be  legally  obtained,  as 
well  as  half  the  expenses  of  defending  such 
suit  or  claim  against  said  Davis  and  said  es- 
tate of  Greene  Moore.  J.  N.  Armor,  Execn- 
.tor  of  Greene  Moore,  Dec." 

There  was  a   stipulation  as  to  facts  on 
trial,  containing  the  following: 

"(1)  The  executors  of  the  will  of  Greene 
Moore  duly  qualified  as  such  In  the  court  of 
ordinary  of  Greene  county,  Oa.,  and  there 
made  distribution  and  final  settlement  of 
said  estate.  That  said  executors  In  the  dis- 
tribution and  settlement  of  said  estate  did 
so  according  to  the  provisions  of  the  seventh 
clause  of  said  will  and  caused  each  of  the 
children  and  widow  of  Greene  Moore  to  ac- 
count for  all  the  property  given  to  him  or 
ber  therein  or  in  any  other  way  as  an  ad- 
vancement at  the  estimated  values  made  and 
fixed  by  said  Greene  Moore  and  made  said 
devisees  equal  to  the  amounts  received  by 
each  from  said  estate  as  therein  provided. 
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"(2)  That  recent  search  has  been  made  In 
the  records  and  files  of  the  court  of  ordinary, 
and  no  record  or  paper  can  be  there  found 
showing  or  stating  that  the  executors  of  said 
estate  of  Greene  Moore  ever  made  any  re- 
port to  the  court  of  ordinary  of  Greene  coun- 
ty, Ga.,  as  to  the  sale  of  any  lands  in  Mis- 
souri, or  that  there  was  any  order  made  by 
said  court  approving  any  such  sale,  other 
than  what  is  found  in  the  annual  and  final 
settlements  or  returns  of  proceeds  and  vouch- 
ers of  said  executors  and  their  approval  by 
said  court  and  distribution  of  proceeds  of 
sales  of  such  lands." 

On  December  27,  1882,  Charles  A.  Davis 
conveyed  to  the  defendant  by  general  war- 
ranty deed  in  the  usual  form  the  8.  B.  ^  of 
section  1,  township  26,  range  30,  In  consid- 
eration of  $1360,  and  on  the  same  day  he 
conveyed  to  Jacob  Frey  the  S.  W.  ^  of  the 
same  section,  by  the  same  kind  of  a  deed. 
The  defendant  has  since  acquired  the  title 
of  Jacob  Frey  in  said  land.  The  will  of 
Greene  Moore  and  the  power  of  attorney 
and  the  deeds  herein  mentioned  were  all 
promptly  recorded  In  the  proper  county  In 
MlssoorL 

Eliza  Ij.  Moore,  the  widow  of  Greene  Moore, 
died  at  her  residence  In  Greene  county,  Ga., 
March  9,  1877.  She  left  a  will  by  which  she 
gave  Mrs.  Harwell  $2,000,  Mrs.  Adams  11,000, 
Mrs.  Armor  $100,  and  to  Henry  A.  and  Hol- 
comb  G.  Moore  eadi  $5,  and  gave  the  residue 
of  her  state  to  John  W.  Moore.  Mrs.  Har- 
well died  In  1892,  leaving  five  children,  Ad- 
rian A.,  Annie  H.,  Robert  H.,  Sarah  R.,  and 
Ransom  H.  The  latter  died  in  1892,  leaving 
four  children.  Armor  M.,  Kate  G.,  Annie  F., 
Howard  H.,  and  a  widow.  Henry  A.  Moore 
died  without  Issue,  in  January,  1903.  He 
left  a  will  by  which  he  bequeathed  to  Park 
G.  Moore,  a  son  of  John  W.  Moore,  about 
$2,500.  James  N.  Armor,  the  husband  of 
Adrian  W.  Armor,  died  In  1894,  leaving  a 
will,  the  material  parts  of  wblCb  are  as  fol- 
lows: 

"Item  2.  I  give,  bequeath  and  consign  to 
my  daughter,  Cora  Lou  Armor,  forty  shares 
of  ato(3s.  in  the  Georgia  Railroad  and  Bank- 
ing Co.,  and  one  thousand  dollars  in  money. 
I  have  already  given  to  my  said  daughter 
two  seven  per  cent  bonds  of  the  city  of 
Augusta  of  one  thousand  dollars  each,  two 
six  per  cent.  Deantlnac  bonds  of  one  thou- 
sand dollars  each,  ten  shares  of  stock  In 
the  Georgia  Railroad  and  one  thousand  dol- 
lars In  money.  The  advancements  to  her 
with  the  above  legacy  of  forty  shares  of 
stock  in  Georgia  Railroad  and  Banking  Co. 
and  one  thousand  dollars  in  money  amount 
to  the  sum  I  have  advanced  to  each  of  my 
four  sons  heretofore  and  at  different  times. 

"Item  3.  All  the  rest  and  residue  of  my 
estate  not  hereinbefore  disposed  of  Including 
all  my  property,  real,  i)ersonal  or  mixed,  of 
which  I  may  die  seised  and  possessed  and 
in  which  I  may  have  any  Interest  legal  or  eq- 
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oltable,  I  give,  divide  and  bequeath  absolute- 
ly to  my  wife,  Adrian  W..  Armor." 

Mrs.  Armor  Is  still  living.  She  has  the 
following  children:  William  G.,  James  B., 
Walter  F.,  and  Cora  Ia,  who  married  Mr. 
TumeU  in  1894.  Mrs.  Armor  had  a  son, 
Charles  H.,  who  died  March  9,  1910,  leaving 
a  widow  and  four  children,  Charles  R., 
James  E.,  Effle  M.,  and  Robert  O.  The  chil- 
dren of  Mrs.  Armor  have  each  received  $3,- 
000  or  $4,000  from  her  as  advancements. 

John  W.  Moore  died  In  April,  1911,  leaving 
a  widow,  Eliza  C,  and  three  children.  Park 
O.,  Glrard  A.,  and  Llllias  E.,  who  married 
Mr.  Wright  it  was  not  shown  that  John  W. 
Moore  left  any  property  of  his  own,  but  he 
left  a  will  with  the  following  provisions 
therein:  "Item  First  I  give,  bequeath  and 
devise  to  my  son,  Park  G.  Moore,  all  that 
certain  tract  or  parcel  of  land,  known  as  the 
Cunningham  place.  In  said  state  and  county, 
bounded  north  by  lands  of  T.  H.  Crawford, 
east  by  lands  of  said  P.  O.  Moore  and  Mrs. 
J.  W.  Moore,  south  by  lands  of  P.  G.  Moore, 
known  as  Park  place,  and  west  by  Oconee 
river,  said  tract  containing  four  hondred  and 
thlrty-flve  and  one-half  (435^)  acres,  be  the 
same  more  or  less.  I  make  this  gift  to  my 
son  by  virtue  Qf  the  authority  given  me  in 
the  last  will  and  testament  of  my  father, 
Greene  Moore." 

Mrs.  Adams  is  still  living;  six  of  ber 
children,  to  wit,  William  E.,  Ida  M.,  Alice, 
May,  Bessie,  and  Calhoun  R.,  are  living. 
One,  Robert  F.,  died  leaving  a  widow  and 
one  child,  Fannie  EL  Holcomb  G.  Moore  Is 
stUl  Uvlng. 

Immediately  after  the  purchase  of  the 
land  in  1882,  the  Freys  took  possession  of 
the  land,  inclosed  it,  and  made  valuable  im- 
provements on  it 

All  of  the  living  descendents  of  Greene 
Moore  are  made  plaintifFs  herein,  and,  so  far 
as  the  record  allows,  none  of  them  have 
ever  resided  elsewhere  than  in  the  state  of 
Georgia. 

O.  L.  Cravens,  of  Neosho,  James  B.  Park, 
of  Greensboro,  H.  G.  Geyer,  of  Neosho,  H.  W. 
Tlmmonds,  of  Lamar,  and  John  T.  Sturgis,  of 
Neosho,  for  appellanta  George  Hubbert,  of 
Neosho,  and  Edwin  L.  Moore,  of  Lamar,  for 
respondent 

ROT,  C.  (after  stating  the  facts  as  above). 
[1]  I.  We  will  not  enter  upon  a  reconsidera- 
tion of  the  question  as  to  whether  the  re- 
mainder created  by  the  ninth  item  of  Greene 
Moore's  will  is  valid.  That  was  rightly  de- 
termined on  the  first  appeal,  and,  there  be- 
ing no  (Change  in  the  facts  bearing  on  that 
Issne,  the  question  is  not  for  consideration 
on  this  appeal. 

[2]  II.  We  shall  not  undertake  to  decide 
whether  there  Is  an  implied  power  of  sale 
given  to  his  executors  in  Greene  Moore's  will; 
nor  shall  we  determine  whether  the  Georgia 
executors  of  the  will  bad  the  power  to  sell 


and  convey  lands'  in  Missouri.  We  have- 
reached  the  conclusion  that  there  was  no 
sale  or  conveyance  of  the  land  In  Missouri 
by  the  executors,  and  that  is  decisive  of  the- 
other  questions  mentioned. 

In  18  Cyc  p.  1334,  It  Is  said :  "At  common 
law  a  mere  naked  power  of  sale  as  distin- 
guished from  a  power  coupled  with  an  in- 
terest could  not  be  exercised  by  less  than  the 
entire  number  of  executors  appointed.  This 
rule  was  modified  by  statute  as  to  cases  in 
which  a  portion  of  the  executors  refused)  and 
as  so  modified  was  adopted  as  a  portion  of 
the  common  law  of  the  United  States,  and  it 
may  now  be  said  to  be  the  general  rule  in 
the  United  States  that  a  power  of  sale  unless 
expressly  restricted  may  be  exercised  by  the 
representatives  who  qualify  or  survive." 

It  Is  contended  by  the  respondent  that  the 
question  whether  there  has  been  a  sale  of 
this  land  by  the  executors  must  be  deter- 
mined by  the  law  of  Georgia.  Without  as- 
senting to  that  proposition,  we  call  attention 
to  the  fact  that  It  was  held  In  Hosch  Lumber 
Co.  V.  Weeks,  123  Ga.  loc.  dt.  340,  61  S.  E. 
439,  that,  in  selling  wild  land  under  the 
statute  of  that  state,  the  executors  must  all 
Join.  That  doctrine  vras  reafSrmed  on  a 
second  appeal,  reported  In  133  Ga.  472,  66 
S.  B.  168,  134  Am.  St  Rep.  213.  The  indus- 
try of  counsel  for  respondent  has  not  been 
able  to  furnish  a  precedent  to  the  contrary. 
They  cite  Roe  v.  Smith,  42  Misc.  Rep.  89,  85 
N.  Y.  Supp.  527.  In  that  case  the  will  gave 
two  executors  the  land  In  trust  with  power 
to  sell  and  distribute  proceeds  among  the 
testator's  children  at  the  end  of  the  trust 
The  executors  both  together  entered  Into  an 
oral  agreement  to  sell,  and  the  contract  was 
reduced  to  writing  at  their  direction.  But 
when  it  came  to  signing,  one  of  them  was 
not  present,  but  directed  the  other  to  sign  for 
him.  The  contract  purported  to  be  by  both, 
but  was  only  signed  by  one.  The  court  said : 
"The  one  being  authorized  by  the  other,  his 
signing  binds  both,  the  contract  not  being 
under  seal  It  Is  the  same  as  the  case  of  an 
agent  signing  his  own  name  instead  of  that 
of  his  principal  to  an  executory  contract: 
the  principal  is  bound,  and  oral  evidence  to 
prove  that  he  authorised  the  agent  to  sign 
Is  not  excluded  by  the  statute  of  frands. 
Briggs  y.  Partridge,  64  N.  Y.  367,  21  Am. 
Rep.  617.  llie  rule  that  delegated  authority 
involving  the  exercise  of  Judgment  and  dis- 
cretion cannot  be  redelegated  is  not  In  tlie 
way.  The  trust  authority  to  agree  to  sell 
was  not  delegated;  no  exercise  of  Judgment 
and  discretion  was  delegated;  only  the  for- 
mal signing  was  delegated  after  the  terms  of 
the  contract  had  been  agreed  upon." 

In  Gates  v.  Dudgeon,  173  N.  T.  426,  06 
N.  E.  116,  93  Am.  St  Rep.  608,  cited  by  re- 
spondent. It  was  held  that  where  an  executor 
with  power  under  a  will  to  sell  realty,  and 
with  full  knowledge  of  the  facts,  has  deter- 
mined to  sell  at  a  fixed  price,  he  may  au- 
thorize his  attorney  to  doae  the  sale,  and 
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that  the  contract  thns  made  by  the  attorney 
Is  binding  upon  him.  Those  cases  have  no 
parallel  In  the  facts  of  this  case. 

We  thus  conclude  that  even,  if  Armor  as 
such  executor  made  a  quitclaim  deed  to 
Davis,  it  was  not  effective  for  want  of  the 
concurrence  of  John  W.  Moore,  the  other  ex- 
ecutor. 

[3, 4]  It  Is  earnestly  contended  that  the 
deed  of  February  1,  1884,  from  the  Moore 
devisees  to  Davis,  constituted  a  good  execu- 
tor's deed  from  John  W.  Moore  and  James 
N.  Armor  as  such  executors  to  Davis.  We 
say  no.  That  deed  nowhere  has  any  mark 
to  indicate  that  it  Is  the  deed  of  the  execu- 
tors. On  the  contrary,  it  Indicates  that  it 
was  Intended  to  be  and  is  the  individual 
deed  of  the  grantors. 

In  Grace  v.  Perry,  197  Mo.  loc.  dt  568, 
95  S.  W.  875,  7  Ann.  Cas.  948,  it  was.  In 
effect,  held  that  wherever  there  is  a  convey- 
ance by  the  donee  of  a  power,  although  there 
is  no  reference  to  the  power,  yet  If  the  con- 
veyance cannot  be  given  full  effect  without 
Its  being  construed  as  an  execution  of  the 
power,  then  it  will  be  held  to  be  such  ex- 
ecution. That  rule  does  not  apply  in  this 
case.  An  executor  in  making  a  sale  of  real- 
ty under  a  power  in  the  will  does  not  act 
merely  as  the  donee  of  the  power.  He  acts 
oflSdally.  It  is  so  held  in  Woerner's  Law  of 
Administration  (2d  Ed.)  |  480.  The  same 
author  (volume  2,  S  1067)  says:  "The  deed  of 
an  executor  or  administrator  should  show 
upon  its  face  the  authority  under  which  it 
was  givoi  with  snflSdent  certainty  to  ena- 
ble the  act  done  to  be  traced  to  the  authori- 
ty vested  in  him;  for  snch  a  deed  conveys 
no  title  unless  executed  pursuant  to  the  de- 
cree or  order  of  some  court  of  competent 
Jurisdiction.  Bat  it  is  not  necessary  that 
the  grounds  or  reasons  upon  which  the  court 
^ooeeded  in  making  the  order  of  sale  be 
i3>eclfled,  if  the  legal  necessity  to  sell  ap- 
pear. Deeds  have  been  held  sufficient,  not 
reciting  the  authority  by  which  given,  but 
referring  to  the  same,  and  the  administra- 
tor describing  himself  as  such;  and  even 
without  being  signed  by  the  administrator, 
but  the  capacity  In  which  he  acted  appear- 
ing in  some  part  of  it" 

It  was  held  in  Lockwood  v.  Sturdevant,  6 
Ck>nn.  loc.  dt  885:  "It  is  an  established 
prlndple  that  the  authority,  by  virtue  of 
which  an  administrator  is  empowered  to  sell 
and  convey  estate,  must  appear  on  the  deed 
of  conveyance,  and  with  such  certainty  that 
the  act  done  shall-  visibly  be  warranted  by 
the  power  conferred.  Rex  v.  Anstrey,  K.  B. 
East  Term,  1817;  8  Stark.  Evld.  1198;  Rex 
▼.  OokOi  Cowp.  29;  2  Swift's  Dig.  789,  790; 
OUv.  Conv.  178.  And  although  in  some  cases 
it  has  been  held  that  the  authority  need  not 
be  referred  to,  when  the  act  done  is  of  such 
a  nature,  that  it  can  liave  no  operation,  un- 
less by  virtue  of  the  power  (4  Cruise's  Dig. 
240;  3  Johns.  Ch.  Bep.  651;  6  Co.  17b;  2 


Brown's  Chan.  Rep.  300;  8  Ves.  609;  Litch- 
field, Com.  Dig.  tit  Polar,  c.  4),  yet  this  prln- 
dple has  never  been  supposed  applicable  to 
the  conveyances  made  by  executors  and  ad- 
ministrators. Grlswold  V.  Bigelow,  6  Conn. 
258." 

We  have  not  been  able  to  find  any  authori- 
ty for  holding  that  a  deed  appearing  on  Its 
face  to  be  the  individual  act  of  the  grantor 
can  be  constmed  to  be  his  act  as  executor, 
either  under  power  in  a  will,  or  under  an  or- 
der of  the  court 

[(]  III.  There  is  a  contention  as  to  wheth- 
er the  land  in  Missouri  was  partnership 
property  of  the  firm  of  Moore  ft  Davis.  We 
shall  consider  the  case  on  the  theory  that  It 
was  partnership  assets. 

In  Shumate  on  Partnership,  p.  202,  it  is 
said :  "As  has  been  seen,  the  legal  title  to 
real  estate  cannot  be  held  by  the  firm,  as 
snch.  Where  the  legal  title  to  realty  Is  vest- 
ed in  more  than  one  partner,  it  is  held  by 
them  as  tenants  in  common,  but  in  equity 
it  Is  chargeable  with  the  partnership  debts, 
and  with  any  balance  whidi  may  be  due  from 
one  i>artner  to  another  upon  winding  up 
the  affairs  of  the  firm." 

1  Bates  on  Partnership,  |  800,  says:  "The 
remaining  partner  has  more  than  a  mere  Hen 
to  have  the  property  applied  to  paying  debts; 
he  has  an  equitable  estate;  he  has  the  right 
to  control  the  property,  and  to  treat  it  as 
personalty  In  order  to  wind  up.  He  can  sell 
the  entire  beneficial  Interest  without  pro- 
ceedings to  get  a  decree  for  that  purpose,  and 
the  buyer  is  not  obliged  to  see  to  the  appli- 
cation of  the  purchase  money,  as  such  burden 
would  greatly  reduce  the  value."  And  the 
same  author  (section  297)  says:  "But  the 
now  unanimous  American  doctrine  is  that 
after  the  partnership  demands  are  satisfied, 
the  unexhausted  surplus  is  real  estate.  The 
basis  of  absolute  or  partial  conversion  into 
personalty  is  the  presumed  intention,  and 
equity  will  not  go  further  and  convert  it  into 
personalty  for  additional  purposes,  sndi  as 
for  the  mere  purpose  of  division,  unless  the 
Intention  to  convert  for  more  than  partner- 
ship purposes  appears;  hence,  in  this  coun- 
try, the  widow  has  dower  out  of  a  partner's 
share  in  the  surplus,  and  the  share  goes  to 
the  heir  and  not  to  the  executor." 

Chancellor  Walworth,  in  Buchan  v.  Sum- 
ner, 2  Barb.  Oh.  (N.  X.)  loc.  dt  206,  47  Am. 
Dec.  805,  holds  tliat  the  legal  title  will  re- 
main undisturbed  except  to  protect  the  rights 
of  members  of  the  firm.  Of  course,  that  in- 
dudes  the  rights  of  creditors. 

In  Buckley  v.  Buckley,  11  Barb.  (N.  Y.)  76, 
It  is  said :  "It  is  due  to  the  creditors  and 
the  members  of  the  firm  that  the  property 
should  not  be  withdrawn  until  the  partner- 
ship affairs  are  adjusted  Bat  as  between 
hdr  and  executor,  the  reason  of  the  rule 
fails." 

[t]  There  Is  no  creditor  of  the  firm  of 
Moore  &  Davis  making  any  claim  against  the 
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land.  Unless  there  has  been  a  conTeyance 
of  the  land  by  the  survtving  partner  aa  Boch, 
the  title  remains  unaffected  by  the  fact  of 
such  partnership. 

There  is  a  contention  aa  to  whether  the 
surviving  partner  had  the  power  to  sell  the 
land  in  Missouri.  We  leave  that  question 
without  consideration,  for  the  reason  that 
we  hold  that  there  has  never  been  any  sale 
by  the  surviving  partner. 

The  deeds  made  by  Davis  to  the  Freys 
were  not  made  by  him  as  such  surviving 
imrtner,  and  did  not  purport  to  be  so  made. 
At  that  time  Davis,  as  he  supposed,  had  be- 
come the  owner  of  the  entire  Moore  interest 
and  claimed  to  own  the  land  absolutely  as 
his  own.  By  no  process  of  reasoning  can  the 
deeds  to  the  Freys  be  construed  as  the  deeds 
of  the  surviving  partner.  In  the  receipt  giv- 
en by  the  executor  Armor  to  Davis  at  the 
time  of  the  making  of  the  deed  to  Davis  in 
1877,  it  was  agreed  that  each  should  pay  half 
of  the  Johnson  and  Coleman  claim.  What- 
ever other  effect  such  receipt  may  have  had, 
it  shows  that  Davis  did  not  from  that  time 
assume  to  bold  the  land  as  partnership  as- 
sets, but  as  Ills  own. 

[7]  We  are  thus  driven  to  the  conclusion 
that  the  interests  of  the  remaindermen  under 
Greene  Moore's  will  have  never  been  divested 
by  any  deed  either  of  the  executors  or  of 
the  surviving  partner.  Those  remaindermen 
did  not  receive  from  the  executors  or  from 
any  one  else  any  of  the  proceeds  of  the  sale 
of  the  land  to  Davis.  The  receipt  of  such 
proceeds  by  the  life  tenants  did  not  in  any 
way  bind  or  estop  the  remaindermen.  They 
do  not  take  under  the  life  tenants,  but  di- 
rectly from  the  testator,  Greene  Moore. 

[8]  IV.  On  the  death  of  Henry  A.  Moore  In 
1903,  without  issue,  Mrs.  Armor,  Mrs.  Adams, 
John  W.  Moore,  and  Holcomb  6.  Moore  each 
be  came  entitled  to  a  fifth  of  the  twelfth  In- 
terest devised  to  Henry  A.  for  life.  The  in- 
terest thus  acquired  by  John  W.  and  Hol- 
comb G.  passed  by  virtue  of  the  warranty  in 
their  deed  to  Davis  to  the  defendant  The 
issue  of  Mrs.  Harwell  became  entitled  to  the 
other  fifth  of  the  Henry  A.  Moore  twelfth. 
The  Interests  of  Mrs.  Armor  and  Mrs.  Adams 
thus  acquired  are  not  barred  by  the  statute 
of  limitations,  as  they  did  not  vest  in  posses- 
sion until  1903,  within  ten  years  before  this 
suit  was  instituted. 

[I]  V.  It  is  claimed  by  the  respondent  that 
the  four  sons  of  Adrian  W.  Armor  received 
advancements  from  their  father,  and  that  her 
daughter,  Mrs.  Tumell,  received  a  bequest  of 
several  thousand  dollars  under  the  will  of 
her  father,  and  that  a  liability  exists  against 
them  In  favor  of  the  defendant  on  the  war- 
ranty of  their  fathet  to  the  extent  of  the 
advancements  and  bequests  received  by  them. 

It  Is  true  that  a  husband  was  liable  at 
that  time  on  his  warranty  contained  in  a 
deed  made  by  him  and  his  wife  conveying  the 
wife's  land.  It  was  so  held  in  Pratt  v. 
Eaton.  65  Mb.  157  and  in  Foote  T.  Clark. 


102  Mo.  loc.  clt.  405,  14  S.  W.  981.  11  !<.  B. 
A.. 861.  But  no  authority  can  be  found  for 
holding  an  heir  liable  on  the  covenant  of  his 
ancestor  on  account  of  advancements,  and  we 
hold  that  no  such  liability  exists. 

[10-13]  The  question  next  arises  whether 
Mrs.  TumeU,  a  resident  of  Georgia,  is  liable 
on  the  warranty  of  her  father,  a  resident  of 
that  state,  by  reason  of  the  fact  that  she  was 
given  property  in  that  state  under  the  wUl  of 
her  father  who  died  there  and  whose  estate 
was  there  administered.  At  common  law  the 
devisee  or  legatee  was  not  so  liable.  We  have 
a  statute  making  the  devisee  liable  on  the 
covenants  of  the  ancestor  to  the  extent  of 
the  assets  received.  The  evidence  does  not 
show  that  such  a  statute  exists  in  Georgia. 
This  state  cannot  by  statute  impose  an  obli- 
gation upon  a  devisee  in  that  state  under 
such  circumstances.  Georgia  Is  one  of  the 
states  originally  under  the  common  law ;  and, 
in  the  absence  of  any  showing  of  a  statute 
of  that  state.  It  will  be  presumed  that  the 
common  law  la  in  force  there.  Benne'  ▼. 
Schnecko,  100  Mo.  250, 13  S.  W.  82. 

Foote  V.  Clark,  102  Mo.  894,  loa  rft  408. 
14  S.  W.  981,  983,  was  a  case  similar  to  this, 
except  that  the  plaintiffs  inherited  lands 
from  the  warranting  ancestor  in  North  Caro- 
lina. It  was  held  that  the  plaintUfs  were  not 
estopped  to  claim  their  interest  in  the  Mis- 
souri land,  but  It  was  held  that  they  were 
liable  on  their  ancestor's  warranty  to  the  ex- 
tent of  the  lands  descended.  In  that  case  it 
was  said:  '^ow  we  do  not  say  that  the  de- 
fendant has  an  equitable  Hen  on  the  land  In 
question  for  the  damages  which  wiU  arise 
from  the  breach  of  the  covenants  made  by 
Mrs.  Hunt.  But  the  effect  of  a  recovery  of 
the  land  by  the  plaintiffs  is  to  make  breach 
of  the  covenants  of  their  mother.  The  very 
Judgment  wliich  they  obtain  brings  upon 
them  a  liability  to  the  defendant  for  a  breach 
of  those  covenants.  There  are  no  assets  in 
this  state  belonging  to  her  estate,  so  there 
can  be  no  administration  upon  her  estate 
here.  The  plaintiffs  are  nonresidents  and 
now  Insolvent  It  is  manifestly  unjust  and 
Inequitable  to  allow  the  plaintiffs  to  recoTer 
the  land,  and  then  send  the  defendant  to  an- 
other state  to  recover  his  damages — a  frulb- 
less  errand.  His  remedy  at  law  is  wholly  in- 
adequate under  the  circumstances  here  dis- 
closed. Insolvency  or  nonresidence  often  fur- 
nishes a  ground  upon  which  a  court  of  equi- 
ty will  declare  an  offset,  where  the  offset 
would  not  be  allowed  at  law.  Held  v.  Oliver, 
43  Mo.  200 ;  Fulkerson  v.  Davenport,  70  Mol 
541;  Barnes  v.  McMullln9,  78  Mo.  260;  Wal- 
lenstein  v.  Sellzman  ft  Co.,  7  Bu^  [Ky.]  175. 
Such  relief  is  not  granted  on  the  ground  that 
the  parties  have  cross-demands,  but  in  order 
to  prevent  injustice."  In  that  case  the  heir 
was  held  liable  at  common  law  to  the  extent 
of  assets  descended  in  Korth  Carolina. 

As  the  Missouri  statute  creates  no  liability 
on  account  of  a  devise  of  property  in  Geor- 
gia, and  as  there  is  no  such  law  in  Georgia 
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BO  tax  as  the  record  sliows,  we  bold  tbat 
Mra  Tnmell  Is  not  liable  to  the  defendant 
on  account  of  the  bequest  to  ber  in  her  fa- 
ther's wllL 

[14]  VI.  John  W.  Moore  by  will  executed 
the  power  of  appointment  contained  in 
Greene  Moore's  will,  and  appointed  bis  son 
Park  G.  Moore  as  the  appointee  of  the  re- 
mainder in  the  land  devised  for  life  to  said 
John  W.  Moore.  Such  an  appointment  was 
not  a  devise  of  land  by  John  W.  Moore  to 
his  son  Park  G.  It  was  a  mere  execution 
by  will  of  the  power  of  appointment;  and 
the  son  took,  not  from  his  father,  but  from 
bis  grandfather,  Greene  Moore,  by  virtue  of 
snch  appointment  Such  being  the  case,  Park 
6.  Moore  is  not  liable  by  reason  of  land  re- 
ceived by  him  under  such  appointment. 

[16]  VII.  Mrs..  Eliza  C.  Moore,  the  then 
wife  and  now  the  widow  of  John  W.  Moore, 
was  not  bound  by  the  warranty  in  the  deed 
from  the  Moores  to  Davis.  The  power  of 
attorney  under  which  the  deed  to  Davis  was 
executed  clearly  showed  that  she  had  no  in- 
teresd  in  the  land  except  as  the  wife  of  one 
of  tbe  grantors.  The  interest  which  vested 
in  ber  as  a  remainderman  under  Greene 
Moore's  win  on  the  death  of  her  husband  did 
not  pass  under  the  warranty  in  the  deed  to 
Davis,  and  she  is  an  equal  owner  with  her 
children  in  the  twelfth  interest  in  which  her 
husband  held  the  life  estate. 

[1 1]  VIII.  The  respondents  Insist  that  those 
plaintiffs  herein  who  claim  estates  in  re- 
mainder upon  pending  life  estates,  and  who 
are  not  tinder  disability,  and  who  failed  to 
sue  to  quiet  title  within  ten  years  after  their 
right  to  bring  sudi  suit  accrued,  are  barred 
■not  only  of  their  right  to  bring  such  suit, 
but  also  of  their  estate  In  remainder.  Some 
of  this  series  of  suits  were  brought  within 
ten  years  after  1897  and  some  late?..  Mar- 
ray  V.  Qulgley,  119  Iowa,  6,  92  N.  W.  869,  97 
Am.  St  Rep.  276,  and  Crawford  v.  M«ls,  123 
Iowa,  610,  99  N.  W.  186,  66  L.  B.  A.  154,  101 
Am.  St  Rep.  337,  under  similar  statutes,  hold 
that  the  remaindermen  are  so  barred.  Judge 
Phillips,  in  Hubblrd  v.  Goln,  an  Iowa  case, 
reported  in  137  Fed.  822,  70  C.  O.  A.  320, 
followed  those  cases.  We '.have  reached  a 
different  conclusion  for  the  following  reasons; 
The  life  estate  Is  the  support  and  founda- 
tion on  which  the  remainder  must  stand. 

In  Allen  v.  De  Groodt,  98  Mo.  loc.  cit  162, 
11  S.  W.  240,  14  Am.  St  Rep.  626  it  was 
said:  "And  It  is  well  established  law  that 
If  a  life  tenant  renew  a  lease,  or  buy  in  an 
Incumbrance,  or  the  like,  the  fealty  which  he 
owes  to  the  remaindermen  will  convert  him 
Into  a  trustee  for  tbe  benefit  of  such  remain- 
dermen." 

In  Salmon  v.  Davis,  29  Mo.  loc.  dt  181, 
it  was  said:  "A  person  having  a  life  estate 
in  property  cannot  by  his  acts  or  declara- 
tions, set  up  pretensions  to  an  absolute  estate, 
80  as  to  make  his  possession  an  adverse  one 
to  tbe  reversioner  or  remaindermen.     The 


reason  of  this  is  that  there  is  no  right  of 
action  in  the  reversioner  until  tbe  particu- 
lar estate  has  determined,  and  the  possession 
of  the  tenant  is  entirely  consistent  with  the 
title  of  the  reversioner.  In  fact,  tbe  latter 
concedes  the  existence  ^of  the  former,  and 
whatever  the  tenant  for  life  may  do  or  say 
about  his  title  can  be  of  no  consequence  to 
the  reversioner;  for,  whether  true  or  false, 
the  latter  cannot  disturb  the  life  tenant  dur- 
ing the  admitted  duration  of  his  tenancy. 
It  is  impossible  therefore  for  the  tenant  for 
life  to  make  his  possession  an  adverse  one  to 
the  claim  of  one  who  has  the  remainder  or 
reversion."  That  case  was  cited  with  ap- 
proval in  Keith  v.  Keith,  80  Mo.  loc.  cit  127; 
Hall  V.  French,  166  Mo.  439,  65  S.  W.  769; 
Charles  v.  Pickens,  214  Mo.  loc.  cit  215,  112 
S.  W.  551.  To  tbe  same  effect  is  Bradley 
v.  Goff,  243  Mo.  96.  147  S.  W.  1012. 

[17]  4  Pomeroy's  Equity,  i  1397,  speaking 
of  statutes  for  quieting  title,  says  they  are 
enabling  acts.  It  follows  that  they  are  not 
penal,  restrictive,  or  destructive.  A  suit  un- 
der the  statute  to  quiet  title  may  be  trans- 
formed or  converted  into  a  very  different 
kind  of  suit  or  suits. 

[18]  In  GrifBn  v.  Nicholas,  224  Mo.  loc.  dt 
291,  123  S.  W.  1067,  It  was  held  that  such  a 
suit  might  be  "converted  into  a  suit  in 
equity."  The  amendment  made  to  the  stat- 
ute in  1909  was  Intended  to  give  full  affirm- 
ative relief  in  case  the  action  was  so  con- 
verted. If  a  person  invokes  the  Jurisdiction 
of  the  court  by  "the  Institution  of  such  a  pro- 
ceeding, he  must  be  ready  to  present  every 
claim  which  he  may  have  to  any  interest  in 
the  property;  and  bis  opponent  must  do  like- 
wise, and  both  wlU  be  concluded  by  tbe  result 
as  to  every  Interest  which  either  may  have 
whether  presented  or  not  Emmert  v.  Al- 
dridge,  231  Mo.  124,  182  S.  W.  1050. 

[11,20]  It  still  remains  that  the  suit  to 
quiet  title,  as  contemplated  by  the  statute, 
and  before  it  is  so  converted,  is  a  proceeding 
by  one  claimant  of  an  Interest  in  real  prop- 
erty against  another  such  claimant,  asking 
the  court  to  ascertain  and  determine,  define 
and  adjudge  the  title,  estate,  and  interest  of 
the  parties.  It  does  not  ask  for  the  recov- 
ery of  real  estate  or  the  possession  thereof. 
It  does  not  ask  affirmative  relief.  It  seeks 
simply  an  ascertainmrait  of  the  status  quo 
of  tbe  title  or  titles  to  the  property.  We 
will  compare  a  suit  to  quiet  title  under  the 
statute  with  one  for  partition.  In  partition, 
under  section  2575,  Rev.  St  1909,  the  court 
may  decide  upon  the  adverse  claims  of  the 
parties.  Under  section  2572,  It  "shall  de- 
clare tbe  rights,  titles  and  interests  of  the 
parties."  In  Chamberlain  v.  Waples,  103 
Mo.  loc.  dt  108,  91  S.  W.  937,  it  was  said: 
"the  essential  requisites  of  a  proper  judg- 
ment in  a  partition  proceeding  are  that  the 
court  shall  ascertain  and  define  the  interests 
of  tbe  parties  among  whom  the  land  is  to 
be   partitioned,   and   it  is  equally   essential 


Digitized  by 


Google 


838 


161  SOUTHW  ESTBRN  REPORTER 


(Ho. 


that  the  Judgment  predicated  upon  a  proceed- 
ing based  upon  gectlon  650  [Rev.  St  1889] 
should  ascertain  and  define  the  title  and  In- 
terest of  the  parties  to  the  land  in  dispute 
between  the  parties  to  the  suit." 

In  Real  Estate  Co.  v.  Llndell,  133  Mo.  386, 
38  S.  W.  466,  it  was  held  that  a  partition 
suit  is  not  one  to  recover  lands  and  that  the 
statute  of  limitations  does  not  apply.  Either 
one  of  several  cotenants  can  ask  for  parti- 
tion the  one  against  the  other.  The  right  is 
reciprocal.  If  they  let  more  than  ten  years 
go  by,  they  will  be  equally  at  fault,  and 
neither  can  charge  the  other  with  having 
gained  or  lost  anything  by  the  delay.  The 
statute  under  discussion  contemplates  two 
or  more  adverse  claimants  and  gives  to  each 
the  right  of  action  against  the  other  regard- 
less of  the  possession  of  the  property.  They 
may  each  allow  ten  years  to  elapse  after 
knowledge  of  the  other's  adverse  claim 
without  proceeding  to  quiet  title.  The  stat- 
ute will  not,  for  such  failure,  bar  the  rights 
of  both,  and  its  language  does  not  give  pref- 
erence to  one  over  the  other.  It  may  de- 
velop in  the  course  of  the  proceeding  that 
some  right  claimed  or  some  affirmative  re- 
lief sought  by  the  parties  is  barred  by  the 
statute  of  limitations,  but  we  feel  sure  of  our 
position  when  we  say  that  the  mere  failure 
for  ten  years  to  sue  under  the  statute  after 
the  right  to  sue  has  accrued  does  not  bar  the 
right  to  so  proceed  thereafter,  and  such  f&ll- 
are  of  a  remainderman  does  not  bar  his  es- 
tate in  remainder. 

The  case  of  Bradley  v.  Goff,  243  Mo.  95, 
loc.  dt  102,  147  S.  W.  1012,  1014,  involved 
every  question  here  under  discussion.  The 
remaindermen  were  made  defendants  in  a 
suit .  by  life  tenants  claiming  adversely  to 
them  to  quiet  title.  In  their  answer  they 
made  the  necessary  allegations  and  asked 
that  their  title  to  the  estate  in  remainder  be 
quieted  in  them.  That  case  as  reported 
does  not  show  the  date  of  the  filing  of  that 
answer.  We  have  examined  the  abstract  of 
the  record  filed  therein,  from  which  it  ap- 
pears that  the  answer  was  filed  December 
1,  1908,  more  than  ten  years  after  the  stat- 
ute went  into  effect  and  more  than  ten  years 
after  their  right  to  bring  such  suit  accrued. 
It  did  not  occur  to  counsel  or  court  in  that 
case  that  the  act  of  1897  had  in  any  way 
affected  the  question  of  the  statute  of  limita- 
tion as  against  remaindermen.  The  court 
said,  speaking  through  Bond,  J.:  "Respond- 
ent suggests  that  the  statute  of  limitations 
ran  in  his  favor.  Obviously  there  is  no 
merit  in  that  contention,  for  the  remainder- 
men in  the  deed  under  review  are  not  yet 
entitled  to  the  possession  of  their  estate." 

Brewster  v.  Land  &  Trap.  Co.,  247  Mo.  22.3. 
152  S.  W.  302,  so  far  as  it  goes,  is  in  harmo- 
ny with  our  present  position. 

[211  IX.  We  are  of  the  opinion  that  the 
defendant  is  entitled  to  an  allowance  for  the 


improvements  made  by  him  in  good  faith. 

Freeman,  in  his  work  on  Cotenancy  and 
Partition  (section  510),  approved  the  doctrine 
announced  in  Oreen  v.  Putman,  1  Barb.  (N. 
T.)  607,  as  follows:  "To  entitle  the  tenant 
in  common  to  an  allowance  on  a  partition 
in  equity,  for  the  improvements  made  on  the 
premises,  it  does  not  appear  to  be  necessary 
for  him  to  show  the  assent  of  his  cotenants 
to  such  improvements,  or  a  promise  on  their 
part,  to  contribute  their  share  of  the  expense; 
nor  is  it  necessary  to  show  a  previous  re- 
quest to  Join  in  the  Improvements,  and  their 
refusal.  The  only  good  faith  required  in 
such  Improvements  is  that  they  should  be 
made  honestly  for  the  purpose  of  Improving 
the  property,  and  not  for  the  purpose  of 
embarrassing  his  cotenants,  or  incumbering 
their  estate,  or  hindering  partition." 

The  defendant  is  entitled  in  a  proper  parti- 
tion proceeding  to  have  an  allowance  for 
whatever  amount  it  may  be  found  that  the 
value  of  land  has  been  increased  by  the  im- 
provements placed  thereon  in  good  faith  by 
the  defendant 

As  a  result  of  the  law  as  above  declared 
applied  to  the  facts  in  this  case,  we  find  that 
the  rights,  interests,  and  estates  of  the  sev- 
eral parties  to  this  suit  in  said  land  are  as 
follows: 

The  defendant  owns  the  undivided  balf 
originally  owned  by  Davis  in  fee  simple. 

The  widow  of  Greene  Moore  got  an  undi- 
vided twelfth  of  the  land  in  fee  by  the  wUl. 
and  that  Interest  passed  by  her  will  to  her 
children,  and  by  their  deed  to  Davis. 

The  twelfth  Interest  devised  to  Mrs.  Har- 
well for  life,  on  her  death  in  1892,  passed  to 
her  children  under  the  will  of  Greene  Moore 
as  remaindermen.  It  is  conceded  that  such 
Interest  has  passed  out  of  the  Harwell  chil- 
dren by  the  statute  of  limitations  and  is  now 
vested  In  the  defendant 

On  the  death  of  Henry  A.  Moore  without 
issue  and  leaving  no  widow,  in  1903,  the  re- 
mainder of  his  one-twelfth  was  divided  into 
five  parts;  each  part  being  a  fifth  of  a 
twelfth  or  a  sixtieth  of  the  entire  interest  in 
the  land. 

John  W.  Mioore  was  entitled  to  one  of  those 
shares,  and  such  share  passed  to  the  defend- 
ant by  virtue  of  the  warranty  in  the  deed  to 
Davis. 

The  defendant  thus  owns  in  fee  41/00 
of  the  land.  He  also  owns  the  life  estates 
of  Mrs.  Armor  and  Mrs.  Adams  each  in  a 
twelfth  of  the  land. 

The  children  and  grandchildren  of  Mrs. 
Harwell,  per  stirpes,  own  and  are  entitled  to 
the  possession  in  fee  simple  of  the  one  un- 
divided sixtieth  of  the  land  which  fell  to 
them  as  remaindermen  on  the  death  of 
Henry  A.  Moore  without  issue. 

The  widow  and  children  of  John  W.  Moore 
are  the  owners  in  fee  simple  of  a  twelfth 
Interest  in  the  land  tvblch  fell  to  them  on 
the  death  of  their  husband  and  father,  tbe 
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life  tenant  We  note  that  hla  widow  is  not 
made  a  party  to  tblB  snlt. 

The  Issue  of  Mrs.  Armor  and  of  Mrs. 
Adams,'  respectively,  have  contingent  re- 
mainders In  the  shares  of  one-twelfth  each 
-devised  to  them.  Mrs.  Armor,  Mrs.  Adams, 
and  Holcomb  O.  Moore  are  each  the  owner 
of  a  sixtieth  Interest  In  the  land  and  are 
entitled  to  the  possession  thereof  In  fee  sim- 
ple. Said  Interest  fell  to  them  on  the  death 
of  Henry  A.  Moore. 

X.  The  third  count  in  the  petition  Is  In 
ejectment  Those  plaintiffs  who  are  the  Is- 
sue of  Mrs.  Harwell  are  entitled  to  a  Judg- 
ment that  they  recover  the  possession  of 
their  undivided  sixtieth  ot  the  land,  and 
those  plaintiffs  who  are  the  children  of  John 
'  W.  Moore  are  entitled  to  a  judgment  for 
the  possession  of  their  three-fourths  of  an 
undivided  twelfth  of  the  land.  Mrs.  Armor, 
Mrs.  Adams,  and  Holcomb  G.  Moore  are  each 
entitled  to  a  judgment  for  possession  of  a 
sixtieth  of  the  land.  As  to  all  other  plain- 
tiffs, the  judgment  should  be  for  the  defend- 
ant on  the  third  count  Such  judgment 
should  be  subject  to  defendant's  rights  to 
an  allowance  for  Improvements. 

[22]  OrdUuiTlly  in  ejectment  rents  are  r^ 
coverable.  It  appears  In  this  case  that  the 
interests  of  the  plaintiffs  who  are  entitled  to 
judgment  in  ejectment  are  subject  to  the 
defendant's  claim  for  an  allowance  for  im- 
provements. Plaintiffs  are  not  entitled  to 
their  proportion  of  the  full  rental  value,  but 
only  to  such  proportion  of  what  the  land 
would  rent  for  without  the  improvements. 
There  is  no  evidence  In  the  case  from  which 
we  can  make  such  calculation. 

[23]  XI.  The  second  count  which  is  for 
partition,  is  dismissed,  without  prejudice, 
however,  to  the  rights  of  the  plaintiffs  to 
maintain  a  new  action  for  partition  of  the 
land  in  controversy. 

A  dlsselzure  on  actual  adverse  possession 
destroys  the  unity  of  possession  among  ten- 
ants in  common  and  takes  away  the  rights 
of  partition  until  the  title  is  determined  by 
an  action  of  ejectment  Forder  v.  Davis,  38 
Mo.  107;  Shaw  v.  Oregoire,  41  Mo.  407; 
HaeuBsler  v.  Mo.  Iron  Co.,  110  Mb.  188,  19 
a  W,  75,  18  L.  B.  A.  220,  33  Am.  St  Rep. 
431;  Hutson  v.  Hutson,  139  Mo.  229,  40  S. 
W.  886 ;  Estes  v.  Nell,  140  Mo.  639,  41  S.  W, 
940. 

[24]  Where  a  plaintiff  brings  suit  to  es- 
tablish an  equitable  Interest  in  land,  he  may. 
In  the  same  suit  have  partition.  James  ▼. 
Groff,  157  Mio.  402,  67  S.  W.  1081;  Holloway 
▼.  Holloway,  97  Mo.  628,  11  S.  W.  233,  10 
Am.  St  Rep.  339 ;  Barnard  v.  Eeathley,  230 
Mb.  209,  130  S.  W.  306. 

The  plaintiffs  in  this  case  have  not  alleged 
any  eQuitable  right  to  the  land,  and  stand 
on  their  legal  tltla  They  are  not  entitled 
to  sue  for  partition  until  after  th^r  posses- 
sory right  is  determined,  and  we  are  of  the 


opinion  that  .the  count  for  partition  is  prema- 
ture. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  judg- 
ment in  accordance  with  this  opinion. 

WILLIAMS,   O.,   concurs. 

PER  CURIAM  The  foregoing  opinion  of 
ROT,  C,  is  adopted  as  the  opinion  of  the 
court    AU  concur. 


ARMOR  et  aL  t.  JESTER. 

(Supreme  Court  of  fifissonrl.  Division  No.  2. 

June  28,  1913.    Rehearing  Denied.) 

Pabtitiow  (i  85*)— iHFBOTnairrs  — Compen- 
sation. 

Where  a  tenant  in  common  in  posaesiuion 

glacea  improvements  on  the  land  in  good  faith, 
e  la  entitled  to  an  allowance  upon  partition 
for  such  sum  as  may  be  equal  to  the  increase 
in  the  value  of  the  land  by  reason  of  the  im- 
provement 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  236-245 ;    Dec.  Dig.  S  85.*] 

Appeal  from  Circuit  Court  Barton  County; 
B.  6.  Thnrman,  Judge. 

Action  by  Adrian  W.  Armor  and  others 
against  Joseph  E.  Jester.  From  a  judgment 
for  defendant  plaintiffs  appeaL  Reversed 
and  remanded,  with  directions. 

James  B.  Park,  of  Greensboro,  H.  O.  Gey- 
er,  of  Neosho,  and  H.  W.  Timmonds,  of  La- 
mar, for  appellants. 

ROY,  O.  The  record  in  these  cases  is 
complicated.  So  far  as  we  have  been  able 
to  discover,  the  facts  in  tills  case  are  in 
all  respects  material  to  the  controversy  the 
same  as  in  Armor  v.  Frey,  161  S.  W.  829, 
and  the  judgment  herein  la  reversed  and  re- 
manded, with  directions  to  enter  a  Judg- 
ment and  decree  on  the  first  count  of  the 
petition,  finding  and  Judging  that  the  de- 
fendant is  the  owner  in  fee  of  «V«o  of 
the  land,  and  that  he  is  also  the  owner 
of  the  resi>ectlve  life  estates  of  Mrs.  Ar- 
mor and  Mrs.  Adams  each  In  a  twelfth 
of  the  land,  and  that  he  la  also  entitled 
to  an  allowance  for  such  sum  as  may 
be  equal  to  the  Increase  in  the  value  of 
the  land  by  reason  of  Improvements  placed 
thereon  in  good  faith,  said  allowance  to  be 
borne  pro  rata  by  the  several  interests  in 
said  land,  and  that  ^e  issue  of  Mrs.  Har- 
well, to  wit  Adrian  A.  Harwell,  Annie  H. 
Childs,  Robert  A.  Harwell,  Sarah  B.  Single- 
ton, children  of  Mrs.  Harwell,  and  Armor 
M.  Harwell,  Kate  I.  Harwell,  Annie  F.  Har- 
well, and  Howard  H.  Harwell,  grandchildren 
of  Mrs.  Harwell  by  Ransom  H.  Harwell,  her 
deceased  son,  subject  to  the  interests  of 
their  mother,  Minnie  Harwell,  are  the 
owners  in  fee,  per  stirpes,  of  an  undlvid- 
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ed  sixtieth  of  the  hind.  Also  that  Eliza 
OL  Moore,  widow  of  John  W.  Moore,  and 
lillllas  B.  Wright,  Park  G.  Moore,  and  Glr- 
ard  A.  Moore,  children  of  said  John  W. 
Moore,  are  the  owners  of  an  nndlrlded 
flve-slxtletha  of  the  land  In  fee,  and  that 
the  children  of  Adrian  W.  Armor,  to  wit, 
William  G.  Armor,  James  E.  Armor,  Wal- 
ter F.  Armor,  Cora  L.  Tumell,  and  the  fol- 
lowing grandchildren  of  Mrs.  Adrian  W. 
Armor,  to  wit,  Charles  R.  Armor,  James  B. 
Armor,  Effle  M.  Armor,  and  Robert  6.  Ar- 
mor, children  of  Charles  H.  Armor,  per 
stirpes,  are  the  xtwners  of  a  contingent  re- 
mainder in  an  undivided  twelfth  of  the  land 
to  Test  In  possession  on  the  death  of  said 
Adrian  W.  Armor,  and  that  the  children 
of  Ann  F.  Adams,  to  wit,  William  E.  Adams, 
Ida  M.  Rosser,  Alice  Waterson,  May  Adams, 
Bessie  Adams,  and  Calhoun  R.  Adams,  and 
the  grandcMld  of  Ann  F.  Adams,  to  wit, 
Fannie  E.  Adams,  child  of  Robert  P.  Adams, 
deceased,  per  stirpes,  are  the  owners  of  a 
contingent  remainder  In  an  undivided  twelfth 
of  said  land,  to  vest  in  possession  on  the 
death  of  said  Ann  F.  Adams.  And  that 
Adrian  W.  Armor,  Ann  F.  Adams,  and  Hol- 
comb  G.  Moore  are  each  the  owner  of  and 
entitled  to  the  possession  of  an  undivided 
sixtieth  of  the  land.  All  the  Interests  above 
stated  are  subject  to  their  pro  rata  burden 
of  paying  for  the  Improvements  as  above 
stated. 

The  circuit  court  will  enter  a  judgment  on 
the  second  count  of  the  petition  in  favor  of 
the  defendants.  On  the  third  count,  the 
circuit  court  will  enter  a  Judgment  for  the 
recovery  of  possession  in  favor  of  the  above- 
named  issue  of  Mrs.  Harwell  for  an  undivid- 
ed sixtieth  of  the  land,  and  in  favor  of  the 
above-named  children  of  John  W.  Moore  for 
the  undivided  three-fourths  of  a  twelfth  of 
the  land,  and  In  fftvor  of  Adrian  W.  Ar- 
mor, Ann  F.  Adams,  and  Holcomb  G.  Moore 
each  for  an  undivided  sixtieth  of  the  land. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROT,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


ARMOR  et  aL  v.  KEARNET. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Jane  2a  1913.    Rehearing  Denied.) 

PaBtition  (I  85*)— Right  of  Tewaht  in  Pos- 
session' TO    GOICFBNSATIon'    rOB    iHFBOVi:- 

MENTs  Maob  IK  Good  Faith. 

Where  a  tenant  in  common  in  possession 

glaceg  improvements  on  the  land  in  good  faith, 
e  Is  entitled  to  an  allowance  upon  partition 
for  such  sum  as  may  be  equal  to  the  increase 
in  the  value  of  the  land  by  reason  of  the  im- 
provement 

(Ed.   Note.— For   other  cases,   see  Partition, 
Cent  Dig.  H  236-24S;  Dec.  Dig.  |  85.*] 


Appeal  from  Circuit  Court,  Barton  (boun- 
ty; B.  G.  Thurman,  Judge. 

Action  by  Adrian  W.  Armor  and  others 
against  Martin  Kearney.  From  a  judgment 
for  defendant,  plaintiffs  appeal.  Reversed 
and  remanded,  with  directions. 

James  B.  Park,  of  Greensboro,  H.  G.  Gey- 
er,  of  Neosho,  and  H.  W.  Tlmmonds,  of  La- 
mar, for  appellanta 

ROT,  0.  The  record  In  these  cases  Is 
complicated.  So  far  as  we  have  I>een  able 
to  discover,  the  facts  in  tills  case  are  In  all 
respects  material  to  the  controversy  the  same 
as  In  Armor  v.  Frey,  161  S.  W.  829,  and  the 
judgment  herein  Is  reversed  and  remanded, 
with  directions  to  enter  a  judgment  and  de-  • 
cree  on  the  first  count  of  the  petition,  find- 
ing and  judging  that  the  defendant  is  the 
owner  in  fee  of  *i/ao  of  the  land,  and  that 
he  is  also  the  owner  of  the  respective  life  es- 
tates of  Mrs.  Armor  and  Mrs.  Adams  each 
in  a  twelfth  of  the  land,  and  that  he  is  also 
entitled  to  an  allowance  for  such  sum  as  may 
be  equal  to  the  Increase  in  the  value  of  the 
land  by  reason  of  improvements  placed  there- 
on In  good  faith,  said  allowance  to  be  borne 
pro  rata  by  the  several  interests  In  said  land, 
and  that  the  issue  of  Mrs.  Harwell,  to  wit, 
Adrian  A.  Harwell,  Annie  H.  Chllds,  Robert 
A.  Harwell,  fiarah  R.  Singleton,  children  of 
Mrs.  Harwell,  and  Armor  M.  Harwell,  Kate 
I.  Harwell,  Annie  F.  Harwell,  and  Howard  H. 
Harwell,  grandchildren  of  Mrs.  Harwell  by 
Ransom  H.  Harwell,  her  deceased  son,  sub- 
ject to  the  interests  of  their  mother,  Minnie 
Harwell,  are  the  owners  in  fee,  per  stirpes, 
of  an  undivided  sixtieth  of  the  land.  Also, 
that  Eliza  0.  Moore,  widow  of  John  W. 
Moore,  and  Lllllas  E.  Wright,  Paric  G. 
Moore,  and  Glrard  A.  Moore,  children  of 
said  John  W.  Moore,  are  the  owners  of 
an  undivided  i/ao  of  the  land  in  fee,  and 
that  the  children  of  Adrian  W.  Armor, 
to  wit,  William  G.  Armor,  James  E.  Ar- 
mor, Walter  F.  Armor,  Cora  L.  Tumell,  and 
the  following  grandchildren  of  Mrs.  Adrian 
W.  Armor,  to  wit,  Charles  R.  Armor,  James 
E.  Armor,  Effle  M.  Armor,  and  Robert  O. 
Armor,  children  of  Charles  H.  Armor,  per 
stirpes,  are  the  owners  of  a  contingent  re- 
mainder In  an  undivided  twelfth  of  the  land 
to  vest  in  possession  on  the  death  of  said 
Adrian  W.  Armor,  and  that  the  children  of 
Ann  F.  Adams,  to  wit,  William  E.  Adams, 
Ida  M.  Rosser,  Alice  Waterson,  May  Adams. 
Bessie  Adams,  and  CJftlhoun  R.  Adams,  and. 
the  grandchild  of  Ann  F.  Adams,  to  wit, 
Fannie  E.  Adams,  child  of  Robert  F.  Adama, 
deceased,  per  stirpes,  are  the  owners  of  a 
contingent  remainder  in  an  undivided  twelftik 
of  said  land,  to  vest  in  possession  on  the  deatb 
of  said  Ann  F.  Adams.  And  that  Adrian  W. 
Armor,  Ann  F.  Adams,  and  Holcomb  Q. 
Moore  are  each  the  owner  of  and  entitled 
to  the  possession  of  an  undivided  sixtieth  of 
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tlie  land.  All  the  Interesto  above  stated  are 
subject  to  their  pro  rata  bniden  of  paying 
tor  the  Improvements  as  above  stated. 

The  drcolt  court  will  enter  a  Judgment  on 
the  second  coont  ot  the  petition  in  favor  of 
the  defendant  On  the  third  count,  the  cir- 
cuit court  will  enter  a  Judgment  for  the  re- 
covery of  possession  in  favor  of  the  above- 
named  issue  of  Mrs.  Harwell  for  an  undivid- 
ed sixtieth  of  the  land,  and  in  favor  of  the 
above-named  children  of  John  W.  Moore  for 
the  undivided  three-fourths  of  a  twelfth  of 
the  land,  and  in  favor  of  Adrian  W.  Armor, 
Ann  F.  Adams,  and  Holcomb  G.  Moore  each 
tor  an  undivided  sixtieth  of  the  land. 

WILLIAMS,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROT,  O.,  Is  adopted  as  the  opinion  of  the 
court    All  concur. 


ARMOR  et  aL  v.  COOPBR. 

(Supreme  Court  of  BiQasonrl,  Division  No.  2. 

June  28,  1913.    Rehearing  Denied.) 

pABTinON  (f  85*)— Right  or  Tknakt  in  Pos- 
SS8SI0N  to  Compensation  to&  Iupbovs- 
KBNT  Madk  in  Good  Fahh. 

Where  a  tenant  in  common  in  possession 
places  improvements  on  the  land  in  good  faith, 
he  is  entitled  to  an  allowance  upon  partition 
for  such  sum  as  may  be  equal  to  the  increase 
in  the  valne  of  the  land  by  reason  of  the  im- 
provements. 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  |{  236-245 ;  Dec.  Dig.  |  85.*] 

Appeal  from  Circnlt  Court  Barton  County; 
B.  G.  Thurman,  Judge. 

Action  by  Adrian  W.  Armor  and  others 
against  W.  A.  Cooper.  From  a  Judgment  for 
defendant  plalntUIs  appeal.  Reversed  and 
remanded,  with  directions. 

Jaines  B.  Park,  ot  Greensboro,  H.  G.  Gey* 
or,  ot  Neosho,  and  H.  W.  Tinunonds,  of  La- 
mar, tor  appellants. 

ROT,  G.  The  record  In  these  cases  is  com- 
plicated. So  far  as  we  have  been  able  to 
discover,  the  facta  In  this  case  are  in  all 
respects  material  to  the  controversy  the 
same  as  in  Armor  v.  Frey,  161  S.  W.  829, 
and  the  Judgment  herein  is  reversed  and  re- 
manded, with  directions  to  enter  a  Judgment 
and  decree  on  the  first  count  of  the  petition, 
finding  and  Judging  that  the  defendant  is 
the  owner  In  fee  of  *^/tt  of  the  land,  and 
that  he  is  also  the  owner  of  the  respective 
life  estates  of  Mrs.  Armor  and  Mrs.  Adams 
each  in  a  twelfth  of  the  land,  and  that  he 
Is  also  entitled  to  an  allowance  for  such  sum 
as  may  be  equal  to  the  increase  In  the  value 
of  the  land  by  reason  of  improvements  plac- 1 


ed  thereon  In  good  faith,  said  allowance  to 
be  borne  pro  rata  by  the  several  interests  In 
said  land,  and  that  the  Issue  of  Mrs.  Har- 
well, to  wit  Adrian  A.  Harwell,  Annie  H. 
Chllds,  Robert  A.  Harwell,  Sarah  R.  Single- 
ton, children  ot  Mrs.  Harwell,  and  Armor 
M.  Harwell,  Kate  I.  Harwell,  Annie  F.  Har- 
w^l,  and  Howard  H.  Harwell,  grandchildren 
of  Mrs.  Harwell  by  Ransom  H.  Harwell,  her 
deceased  son,  subject  to  the  Interests  of  their 
mother,  Minnie  Harwell,  are  the  owners  In 
fee,  per  stirpes,  of  an  undivided  sixtieth  of 
the  land.  Also,  that  Eliza  C.  Moore,  widow 
of  John  W.  Moore,  and  LlUIas  E.  Wright 
Park  G.  Moore,  and  GIrard  A.  Moore,  chil- 
dren ot  said  John  W.  Moore,  are  the  own- 
ers of  an  undivided  </ao  of  the  land  In 
fee,  and  that  the  children  of  Adrian  W. 
Armor,  to  wit,  William  G.  Armor,  James  E. 
Armor,  Walter  F.  Armor,  Cora  L.  Tumell, 
and  the  following  grandchildren  of  Mrs.  Ad- 
rian W.  Armor,  to  wit,  Charles  R.  Armor, 
James  E.  Armor,  Effle  M.  Armor,  and  Rob- 
ert G.  Armor,  children  of  Charles  H.  Arm- 
or, per  stirpes,  are  the  owners  of  a  contin- 
gent remainder  In  an  undivided  twelfth  of 
the  land  to  vest  in  possession  on  the  death 
of  said  Adrian  W.  Armor,  and  that  the  chil- 
dren of  Ann  F.  Adams,  to  wit  William  E. 
Adams,  Ida  M.  Rosser,  Alice  Waterson,  May 
Adams,  Bessie  Adams,  and  Calhoun  R.  Ad- 
ams, and  the  grandchild  of  Ann  F.  Adams, 
to  wit,  Fannie  E.  Adams,  child  of  Robert  F. 
Adams,  deceased,  per  stirpes,  are  the  own- 
ers ot  a  contingent  remainder  in  an  undi- 
vided twelfth  of  said  land,  to  vest  in  pos- 
session on  the  death  of  said  Ann  F.  Adams. 
And  that  Adrian  W.  Armor  and  Ann  F.  Ad- 
ams and  Holcomb  G.  Moore  are  each  the 
owner  of  and  entitled  to  the  possession  of 
an  undivided  sixtieth  of  the  land.  All  the 
interests  above  stated  are  subject  to  their 
pro  .rata  burden  of  paying  for  the  improve- 
ments as  above  stated. 

The  circuit  court  will  enter  a  Judgment 
on  the  second  count  ot  the  petition  In  favor 
of  the  defendant  On  the  third  count,  the 
drcnlt  court  will  enter  a  Judgment  tor  the 
recovery  of  possession  in  favor  of  the  above- 
named  Issue  of  Mrs.  Harwell  tor  an  undi- 
vided sixtieth  of  the  land,  and  in  favor  of 
the  above-named  children  of  John  W.  Moore 
for  the  undivided  three-fourths  of  a  twelfth 
of  the  land,  and  in  favor  of  Adrian  W. 
Armor,  Ann  F.  Adams,  and  Holcomb  Q. 
Moore  each  for  an  undivided  sixtieth  of  the 
land. 

WILLIAMS,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  Is  adopted  as  the  opinion  of  the 
court    All  concur. 
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NORTON  et  al.  v.  REED. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  6.  1913.) 

1.  EXEOTJTOBS  AND  Adminibtbatobs   (i  862*) 
—Sales— Publication. 

Under  Rev.  St  1880,  {  147,  providing  for 
sale  of  land  by  administrators,  and  requiring 
that  notice  of  the  sale  shall  be  published  for 
four  weeks,  a  full  four  weeks'  publication  of 
28  days  is  required,  and  a  shorter  period  is  in- 
sufficient; and  will  not  support  an  order  of 
sale. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  14S4-14S7; 
Dec.  Dig.  §  362.  •] 

2.  EXECtTTOBS  AND  ADUINISTBATOBS  (§  362*)— 

Pbobatk   Cottbt  —  JuBiSDicnoN  TO   Sell 

Land. 

Notice  is  an  indispensable  prerequisite  to 
the  jurisdiction  of  the  probate  court  to  order 
a  sale  of  the  land  of  a  decedent 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  1484-1487; 
Dec  Dig.  i  362.*] 

8.  CouBTS  (J  36*)— Pbesumptiohs. 

The  presumptions  in  favor  of  the  action 
of  the  probate  court  over  matters  within  its 
jurisdiction  are  the  same  as  arise  In  case  of 
courts  of  general  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  |§  142-144:    Dec.  Dig.  i  36.*] 

4.  JCDOMBNT    (g   289*)— Rkcitals— Pbesuhf- 

TIONS. 

Where  a  judgment  recites  valid  notice, 
this  recital  only  refers  to  the  facts  appearing 
in  the  judgment  roll  when  such  facts  are  so 
preserved;  and  the  recitals  contained  in  the 
roll  may  be  used  to  overthrow  those  in  the 
judgment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  570;   Dec.  Dig.  S  289.*] 

6.  EXECTTTOBS  AND  Adhinibtbatobb  ({  362*) 
—Sale  op  Land— Pboof  of  Publication. 
That  the  judge,  before  whom  proof  of  pub- 
lication of  a  notice  for  the  sale  of  decedent's 
land  was  taken  did  not  sign  the  blank  jurat 
attached  to  the  publisher's  affidavit  will  not 
invalidate  proofs  of  publication. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.'{{  1484-1487; 
Dec.  Dig.  §  362.*] 

6.  Adverse  Possession  (i  112*)— Bubden  of 
Proof. 

A  defendant  who  sets  up  adverse  posses- 
sion has  the  burden  of  proof,  and  hence  in 
ejectment,  where  the  only  evidence  of  the  date 
of  actual  ouster  was  that  of  plaintiff,  showing 
that  it  occurred  witliin  10  days  after  Novem- 
ber 26,  1896,  it  will  not  be  deemed  that  the  ad- 
verse possession  commenced  earlier  than  De- 
cember 6th. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §5651,  653,  654,  657- 
659,  661-663,  665,  666;    Dec  Dig.  {  112.*] 

7.  Advebse  Possession  d  106*)— Tttlb  Ac- 

qUIBED. 

Adverse  possession  transfers  the  title  from 
the  owner  to  the  occupant  as  effectually  as 
would  a  deed,  and  the  occupant  after  his  title 
has  ripened  by  prescription  stands  just  as  any 
other  landowner. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §{  604-623;  Dec  Dig.  § 


8.  Action  (J  32*)— Fobmb  of  AonoN— Aboli- 
tion. 

There  is  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights,  or 
the  redress  or  prevention  of  private  wrong. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  {{  257-261,  316;  Dec  Dig.  f  32.*] 

9.  PaBTIES  (I  14*)— JOIHDEB. 

All  persons  having  an  interest  in  the  sub- 
ject-matter of  a  private  civil  action  may  be 
joined  as  plaintifFs  or  defendants. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  H  13,  16,  17% ;  Dec  Dig.  1 14.*] 

10.  Pabties  ({  76*)— Pleading  (f  193*)— De- 
fects—Attacks. 

In  case  a  petition  shows  on  its  face  a  de- 
fect of  parties  or  a  misjoinder  of  actions,  the 
defect  may  be  reached  by  demurrer,  but  if  it 
does  not  show  such  defect  on  its  ^ce,  the  fault 
may  be  attacked  by  answer. 

[Ed.  Note.— For  other  cases,  see  Parties. 
Cent  Dig,  {{  115,  116,  167;  Dec  Dig.  j  75;* 
Pleading,  Cent  Dig.  gi  425,  428-435,  437-443; 
Dec  D^.  I  193.*] 

11.  Pabties  ({  76*)— Plbadiho  (|  406*)— De- 
fects—Waives. 

Where  a  defect  in  parties  or  a  misjoinder 
of  causes  of  action  is  not  taken  advantage  of 
either  by  demurrer  or  answer,  it  is  waived. 

[Ed.  Note.— For  other  cases,  see  Parties. 
Cent  Dig.  g§  115,  116,  167:  Dec.  Die.  i  75:* 
Pleading,  Cent  Dig.  g{  18{»-1369,  13iSl-1365, 
1367-1374,  1386;   Dec  Dig.  i  406.*] 

12.  JuDQVENT  (J  237*)— Actions— Election. 

In  ejectment,  where  the  land  sued  for  is 
held  in  separate  possession  by  different  defend- 
ants, the  plaintiff  may  be  compelled  by  motion 
to  elect  against  which  he  may  proceed;  but 
where  such  election  is  not  required,  judgment 
may  be  rendered  against  each  defendant 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {{  415,  418-421,  429;  Dec.  Dig.  § 
237.*] 

13.  LnaiATiON  of  Actions  (i  105*)— Tollino 
OF  Statutes  of  LnoTATioNS  —  Pbbtioub 
Action. 

Plaintiffs,  before  defendant's  possession  had 
ripened  into  title,  instituted  an  action  by  filing 
a  petition,  alle^ng  that  defendant  and  others 
were  in  possession  of  lands  belonging  to  plain- 
tiffs, that  the  deed  under  which  they  held  was 
void,  and  that  plaintiffs  had  wrongfully  been 
ousted.  A  voluntary  nonsuit  was  taken,  and  a 
new  action  begun  within  the  year.  Held,  that 
though  the  first  petition  prayed  for  the  cancel- 
lation of  the  deed  to  the  land,  and  indnded 
lands  other  than  those  belonging  to  defendant 
yet  in  view  of  Rev.  St  1909,  ^  2391,  providing 
for  actions  of  ejectment  against  several  de- 
fendants, the  first  action  was  substantially 
identical  with  the  second  action  of  ejectment 
seeking  possession  of  the  same  land,  and  hence 
it  tolled  the  statute  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  K  614,  516;  Dec  Dig. 
g  106.*] 

14.  Limitation  of  Actions  (g  130*)— Toixnto 
of  Statute— New  Action. 

Where  plaintiffs,  the  owners  of  land,  in- 
stituted an  action  before  the  running  of  the 
period  of  limitations,  they  could  thereafter  suf- 
fer a  voluntary  nonsuit,  and  within  a  year  in- 
stitute a  new  action,  which  would  not  be  bar- 
red by  limitations  even  though  the  period  had 
tlien  run,  provided  it  involved  the  same  issues 
as  the  first 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  gg  539,  545,  553-568; 
Dec  Dig.  g  130.*] 


•For  othw  cues  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Soles  *  Rep'r  Indexes 
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Appeal  from  Glrcuit  Court,  Beynolds  Coim- 
ty ;  Joseph  J.  WiUlams,  Judge. 

Action  by  Minnie  Norton  and  others 
against  Joseph  A.  Reed.  From  a  Judgment 
for  plaintiffs,  defendant  api)eal8.    AflSrmed. 

This  Is  an  appeal  from  a  judgment  for 
plaintiffs  for  the  recovery  of  a  tract  of  land 
In  Reynolds  county  described  as  follows: 
"All  that  part  of  the  east  half  of  lot  three 
(3)  of  the  northwest  quarter  of  section  fire 
(5)  In  township  twenty-nine  (29),  north  of 
range  one  (1),  east,  that  lies  west  of  the  right 
of  way  of  the  Missouri  Southern  Railroad, 
and  west  and  south  of  a  line  commencing  at 
■a  point  on  the  eastern  side  of  said  lot  three, 
seven  chains  and  thirty-seven  links  south  of 
the  northeast  corner  of  said  lot  three,  and 
running  thence  west  nine  chains  and  fifty- 
nine  links,  thenoe  north  one  chain  and  thirty- 
three  links,  thence  west  four  chains  and 
thirty-three  links,  thence  north  to  the  north 
line  of  said  lot  three,  excepting  therefrom 
■a.  strip  three  hundred  feet  wide  on  the  south 
side  of  the  east  half  of  said  lot  three." 

The  original  petition  was  filed  October  23, 
1907,  and  is  not  set  out  in  the  record.  The 
amended  petition,  upon  which  the  case  was 
tried,  was  filed  in  term  November  27,  1907. 
It  is  an  ordinary  petition  in  ejectment  for  an 
undivided  four-fifths  of  the  land  described 
In  it,  to  which  the  plaintiffs  assert  title  by 
-descent  from  Benjamin  C.  Vandyke  (who  died 
Intestate  In  1884),  being  four  of  the  five  chil- 
dren who  survived  him.  It  charges  the 
ouster  as  of  August  4,  1901.  The  defendant 
'Claims  through  an  administrator's  deed  made 
May  13,  1889,  by  J.  S.  Rogers,  administrator 
•of  Vandyke,  to  one  Thomas  Piles,  for  a  con- 
sideration of  $76,  and  also  by  adverse  posses- 
sion. 

On  August  6,  1906,  the  plaintiffs  Minnie 
Norton,  James  T.  Vandyke  and  Catharine 
Dougherty,  three  of  the  children  and  heirs 
of  the  said  Benjamin  C.  Vandyke,  brought 
suit  against  this  defendant,  with  I.  F.  Reed, 
William  H.  Reed,   John   L.  'Copeland,   John 

Cooper,  Bessie  Ctooper  (bom  Vandyke), 

<3ooper, Cooper,  John  C.  Vandyke,  and 

others,  in  the  circuit  court  for  Reynolds 
County,  returnable  at  the  November  term. 
The  (hoopers  mentioned  as  defendants  are  the 
husband  and  children  of  Bertie  Cooper,  a  de- 
ceased daughter  of  Benjamin  0.  Vandyke, 
and  John  C.  Vandyke  is  his  son.  The  de- 
fendants other  than  the  Vandyke  heirs  were 
occupying  claimants  In  severalty  of  the  land 
Included  in  the  administrator's  sale  already 
mentioned,  which  covered  not  only  that  now 
In  controversy,  but  another  tract  described 
as  25  ^cres  off  the  west  side  of  the  east  half 
of  lot  2  of  the  same  quarter  section.  The 
petition  attacked  the  administrator's  deed  In 
the  following  language:  "Plaintiffs  allege 
that  the  said  deed  was  of  no  effect  and  void, 
that  the  said  J.  S.  Rogers  had  no  authority 
at  law  to  make  the  same,  but  that  said  deed 
constitutes  a  doud  upon  the  title  of  these  de- 


fendants [plaintiffs]  to  the  said  lands,  whldi 
in  equity  and  good  conscience  ought  not  to 
be."  Plaintiffs  then  "for  a  further  cause  of 
action  *  •  •  state  that  on  the  10th  day 
of  August,  1896,  they  were  aitltled  to  the 
possession,  jointly  with  the  defendants  John 
C.  Vandyke  and  Bertie  Cooper  •  •  •  of 
all  the  lands  above 'described;  that  on  the 
20th  day  of  August,  1896,  the  said  defendants 
l{tst  above  named  wrongfully  entered  into  the 
possession  of  said  lands  and  ousted  these 
plaintiffs,  *  •  •  and  still  hold  possession 
thereof."  There  Is  a  single  prayer  for  re- 
lief in  the  following  words:  "Plaintiffs  pray 
the  court  to  set  aside  and  for  naught  "hole* 
the  said  deed  made  by  the  said  J.  S.  Sogers 
to  the  said  Thomas  Files  as  aforesaid,  and  to 
set  aside  and  for  naught  bold  all  of  the 
mesne  conveyances  between  the  said  Thomas 
Piles  and  the  defendants  herein;  that  the 
court  ascertain  and  by  Its  judgment  ^nd  de- 
cree determine  the  damage  by  these  plaintiffs 
sustained  by  reason  of  the  waste  committed 
by  the  defendants  while  in  the  possession  of 
the  said  lands,  if  any,  the  value  of  the  rents, 
issues,  and  profits,  and  the  Improvements 
made  thereon,  if  any,  by  these  defendants 
and  each  of  them,  and  that  judgment  be 
rendered  against  the  said  defendants  and^ 
each  of  them  for  such  sum  as  the  court  may 
find  to  be  just,  and  for  the  recovery  of  the 
possession  of  the  premises.  Plaintiffs  pray 
for  such  other  and  further  orders,  judgments, 
and  decrees  as  to  the  court  shall  seem  just 
and  proper  and  for  costs." 

At  the  following  November  term  (November 
26,  1906)  the  plaintiffs  filed  an  amended  peti- 
tion, constructed  practically  on  the  same 
lines,  except  that  all  the  Vandyke  heirs  were 
made  plaintiffs.  On  April  22,  1007,  a  second 
amended  petition  was  filed,  In  which  Minnie 
A.  Norton,  Catharine  Dougherty,  John  C. 
Vandyke,  and  James  T.  Vandyke  are  plain- 
tiffs, and  Joseph  A.  Reed  is  sole  defendant. 
This  last  petition  was  straight  ejectment 
for  the  land  in  controversy  in  this  suit,  omit- 
ting the  other  tract  It  charges  the  ouster  as 
of  August  4, 1901.  The  next  entry  In  the  case 
was  at  the  May  term,  1907,  and  on  June  3d  as 
follows:  "Minnie  Norton  et  al.  v.  Jos.  A. 
Reed.  At  this  day  by  leave  of  court,  plain- 
tiffs take  a  voluntary  nonsuit,  whereupon  It 
is  adjudged  by  the  court  that  defendant  re- 
cover of  and  from  plaintiff  bis  cost  in  this 
behalf  ezi)aided  and  have  execution  there- 
for." 

The  undisputed  evidence  shows  that  the 
defendant's  predecessors  entered  the  prem- 
ises in  controversy  on  some  unknown  date, 
within  ten  days  after  the  rendition  of  a  judg- 
ment in  ejectment  entered  November  26, 
1896.  The  proceedings  in  the  administrator's 
sale  through  which  the  defendant  deralgns 
his  title  are  set  out  in  the  record  as  follows: 
On  February  10,  1888,  J.  S.  Rogers,  adminis- 
trator of  the  estate  of  B.  O.  Vandyke,  deceas- 
ed, filed  his  application  for  the  sale  of  the 
land  in  controversy,  containing  30.29  acres. 
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together  with  25  acres  off  the  west  side  of 
the  east  half  of  lot  2  In  the  same  quarter 
section,  for  the  payment  of  debts  of  the  es- 
tate, subject  to  the  homestead  rights  of  the 
widow  and  children  of  the  deceased.  At  the 
February  term  of  the  probate  court,  and  on 
February  14,  1888,  this  petition  was  present- 
ed and  taken  up  by  the  court  and  publication 
ordered.  In  this  order  the  land  was  described 
as  follows:  "Twenty-five  acres  on  the  west 
side  of  east  half  of  lot  two,  northwest  quar- 
ter of  section  fire,  township  twenty-nine 
range  one,  east,  and  east  half  of  lot  two, 
northwest  quarter  of  section  five,  township 
twenty-nine,  range  one,  east,  except  eight 
acres  deeded  to  A.  B.  Wlnchell  In  northeast 
comer  of  said  lot,  subject  to  the  homestead  of 
Mattle  A.  Rogers,  Bertie  E).  and  James  Van- 
dyke, widow  and  minor  heirs  of  the  estate  of 
B.  C.  Vandyke,  deceased." 

On  May  15th  proof  of  publication,  accom- 
panied by  a  copy  of  the  order  as  published, 
was  filed  In  the  probate  court.  This  proof 
Is  as  follows:  "State  of  Missouri,  County  of 
Reynolds — ss.:  A.  P.  Shrlver,  on  oath  says 
he  Is  the  publisher  of  the  Reynolds  County 
Outlook,  a  newspaper  published  In  Center- 
vllle,  Reynolds  county,  Mo.,  and  that  the 
-  annexed  notice  was  published  In  said  paper 
for  four  successive  weeks  as  follows:  April 
20th,  1888,  vol.  11,  No.  36,  April  27th,  1888, 
vol.  11,  No.  87,  May  4th,  1888,  vol.  11,  No. 
38,  May  11th,  1888,  vol.  11,  No.  39." 

The  notice  annexed  to  the  proof  is  In 
words  and  figures  following:  "Order  of  Pub- 
lication. State  of  Missouri  County  of  Reyn- 
olds— ss. :  In  the  Probate  Court,  February 
Term,  1888.  Estate  of  B.  C.  Vandyke,  de- 
ceased. J.  S.  Rogers,  Administrator  de  bonis 
non.  Order  of  Publication,  Tuesday,  Feb- 
ruary 14,  1S88.  Now  on  this  day  comes  J. 
8.  Rogers,  administrator  de  bonis  non  of  the 
estate  of  B.  C.  V^mdyke,  deceased,  and  pre- 
sents to  the  court  his  petition  praying  for  an 
order  for  the  sale  of  certain  real  estate  of 
which  said  B.  C.  Vandyke  died  seised,  de- 
scribed as  follows:  25  acres,  on  west  side 
of  east  hf  of  lot  2  nw  qr  sec  5  tp  29,  1  el 
and  e  hf  lot  3  nw  qr  sec  5  tp  29  r  1  e,  ex-4 
cept  8  acres  deeded  to  A.  B.  Winchdl  in 
northeast  corner  of  said  lot,  subject  to  the 
homestead  of  Mattle  A.  Rogers,  Blrtia  E. 
and  James  Vandyke,  minor  heirs  of  the  es- 
tate of  B.  C.  Vandyke,  dec'd,  to  pay  the  debts 
of  said  estate  which  said  petition  was  ac- 
companied by  the  account,  list  and  inven- 
tory, as  required  by  law,  showing  that  said 
estate  is  indebted  and  that  said  debts  are 
unpaid  and  that  there  is  not  sufficient  as- 
sets on  hand  to  pay  the  same;  on  exam- 
ination thereof  it  is  ordered  by  the  court 
that  all  persons  interested  in  said  estate  of 
said  deceased  be  notified  that  application  as 
aforesaid  has  been  made,  and  that  unless 
the  contrary  be  shown  on  or  before  the  first 
day  of  the  next  term  of  this  court  to  be 
held  on  the  14th  day  of  May.  1888,  next,  an 


order  will  be  made  for  the  sale  of  the  real 
estate  in  said  petition  described,  or  so  much 
thereof  as  shall  be  sufficient  for  the  payment 
of  said  debts  and  the  expenses  of  said  sale, 
and  it  is  further  ordered  that  this  noUce  be 
published  in  some  newspaper  published  in 
said  county  of  Reynolds  for  four  weeks  prior 
to  the  next  term  of  this  court  A  true  copy 
of  the  original  order  now  of  record.  Attest 
with  seal  of  court  this  20th  day  of  Mardi, 
1888.  E.  D.  Brawley,  Judge  of  Probate  and 
aerk." 

The  order  of  sale  was  Introduced  by  plain- 
tiffs from  record  No.  2  at  page  604,  In 
which  the  land  ordered  sold  Is  described  as 
follows:  "25  acres  on  west  side  of  east  half 
of  lot  2,  N.  W.  quarter,  section  5,  township 
29,  range  1,  east,  except  8  acres  deeded  to 
A.  B.  Wlnchell  in  the  northeast  corner  of 
said  lot,  subject  'of  homestead  of  Mattia  A. 
Rogers,  Bertla  E.  and  James  Vandyke,  mi- 
nor heirs  of  the  estate  of  B.  C.  Vandyke, 
deceased." 

The  defendant,  against  the  objection  of 
plaintiffs,  introduced  the  minute  book  of  the 
probate  court,  containing  an  entry  of  the 
same  order,  signed  by  the  Judge,  In  which 
the  land  was  properly  described.  This  was 
admitted.  The  next  entry  in  that  proceed- 
ing shown  by  tills  record  is  as  follows: 
"Reynolds  County  Probate  Court.  Novem- 
ber Term,  1888,  3rd  Day  of  the  Term,  Nov. 
14, 1888.  Estate  of  B.  0.  Vandyke,  deceased. 
Now  at  this  day  comes  3.  S.  Rogers,  admin- 
istrator de  bonis  non  of  the  estate  of  B.  C. 
Vandyke,  deceased,  and  shows  to  the  court 
that  the  sale  of  the  real  estate  made  at  the 
August  term  of  this  court  was  not  made 
in  compliance  of  law;  not  having  the  same 
appraised  as  the  law  directs,  the  sale  is 
thertfore  rejected  by  the  court;  and  it  is 
further  ordered  by  the  court  that  the  said 
administrator  advertise  and  resell  as  the 
law  directs  and  make  his  report  at  the  next 
regular  term  of  this  court" 

The  administrator's  deed  is  tn  the  usual 
form,  recites  the  original  order  of  sale  al- 
ready referred  to,  and  that  sale  took  place 
February  11,  1889,  but  does  not  refer  to  the 
previous  sale,  or  any  subsequent  order  or 
proceeding  for  a  resale.  At  the  trial,  which 
was  by  the  court  without  a  Jury,  the  defend- 
ant asked,  and  the  court  refused,  the  fol- 
lowing declarations  of  law: 

"(2)  The  court  declares  the  law  to  be 
that  the  administrator's  deed,  read  in  evi- 
dence on  part  of  the  defendant,  was  sufficient 
to  pass  the  title  to  the  lands  therein  de- 
scribed to  the  grantee  therein  named,  and 
that  the  title  and  right  to  possession  of  the 
lands  Involved  In  this  suit,  which  constitute 
a  part  of  the  lands  conveyed  by  said  ad- 
ministrator's deed,  is  in  the  defendant,  and 
the  plaintiffs  are  not  entitled  to  recover  the 
same,  and  the  finding  should  be  for  the  de- 
fendant 

"(3)  The  court  declares  the  law  to  be  that 
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plaintiffs'  action  to  recover  the  premlaea  sued 
for  In  tills  action  was  and  is  barred  by  the 
10-year  statute  of  limitations,  and  the  find- 
ing should  be  for  the  defendant. 

"(4)  The  court  declares  the  law  to  be  that 
the  first  petition  filed  in  this  cause  did  not 
state  any  cause  of  action  for  the  recovery 
of  the  possession  of  the  premises  sued  for, 
and  that  the  filing  of  said  petition  did  not 
arrest  the  running  of  the  ten-year  statute 
of  limitations. 

"(5)  The  court  declares  the  law  to  be  that 
the  first  amended  petition  filed  in  this  cause 
did  not  state  any  cause  of  action  for  re- 
covery of  the  possession  of  the  premises 
sued  for  In  this  action,  and  that  the  filing 
of  said  first  amended  petition  did  not  arrest 
the  running  of  the  10-year  statute  of  llmlta- 
Uons." 

These  state  sufildently,  in  a  general  way, 
the  theory  upon  which  the  case  was  tried. 

Stuart  L.  Clark,  Arthur  T.  Brewster,  and 
Sam  M.  Brewster,  all  of  Poplar  Bluff,  for  ap- 
pellant Robert  Ll  McLaran,  of  St  Louis, 
J.  B.  Daniel,  of  CenterviUe,  and  George  E. 
Smith,  of  St  Louis,  for  reqrandents. 

BROWN,  C.  (after  stating  the  facts  as 
above).  L  The  plaintiffs  say  that  the  ad- 
ministrator's deed  under  wMcb  the  defend- 
ant claims  is  void,  because  the  order  of  sale 
by  the  Reynolds  county  probate  court  was 
made  without  giving  the  notice  which  the 
statute  requires,  and  was  therefore  void,  so 
that  the  deed  made  by  its  authority  convey- 
ed nothing.  They  do  not  deny  that  the  or- 
ders and  judgments  of  the  probate  court  are 
entitled  to  the  same  presumptions  of  truth  in 
their  statements  that  are  accorded  to  the 
Judgments  of  the  circuit  court  in  exercising 
a  similar  jurisdiction.  They  contended,  how- 
ever, that  the  courts  must  bear  before  they 
judge,  and  that  all  valid  judicial  action  in- 
volves the  opportunity  to  be  heard.  When 
the  jurisdiction  of  the  court  is  invoked,  as 
was  done  by  the  administrator  of  Vandyke 
by  filing  his  petition  for  the  sale  of  the  land 
for  the  payment  of  the  debts  of  his  intestate, 
it  remains  to  acquire  jurisdiction  of  the  pfer- 
sons  of  all  having  an  adverse  interest  to  be 
affected,  which  may  be  done  by  their  volun- 
taty  appearance,  or  by  the  service  of  notice 
of  the  proceeding.  Without  such  appearance 
or  notice  the  vital  requisite  of  all  judicial 
action  is  wanting.  In  all  cases  where  the 
parties  to  a  legal  controversy  do  not  appear, 
the  first  question  for  the  court  to  determine 
is  whether  they  have  been  given  the  oppor- 
tunity to  appear  by  having  received  such  no- 
tice as  the  law  deems  sufildent  It  would  be 
absurd  to  say  that  one  whose  rights  are  to 
be  Judicially  concluded  has  the  constitutional 
right  to  a  bearing,  and  then  condemn  him 
by  a  judicial  finding,  made  in  bis  absence  and 
without  notice,  that  he  has  had  the  opportuni- 
ty to  be  heard.  It  is  to  guard  against  such 
absurdities,  that  the  law  has  prescribed  cer- 


tain procedure  by  which  the  acts  of  public  of- 
ficers, each  acting  In  his  own  sphere,  are  writ- 
ten down  and  faithfully  preserved,  ao  as  to 
show  the  truth  when  human  memory,  en- 
tangled, as  it  Is  sure  to  be,  with  human  in- 
terests, shall  have  become  a  snare  for  the 
feet  of  the  unwary.  When  a  party  proceed- 
ed against  does  not  voluntarily  appear,  and 
he  is  within  the  jurisdiction,  formal  process 
is  issned  under  the  seal  of  the  conrt  if  it  be 
of  record,  and  the  formal  return  of  the  sworn 
and  bonded  officer  to  whom  It  is  intrusted  for 
service  must  be  Indorsed  on  it,  all  of  which 
Is  incorporated  In  the  judgment  roll  and 
made  a  part  of  the  permanent  record  of  the 
court  If  he  is  without  the  jurisdiction,  so 
that  he  cannot  be  personally  notified  by  its 
officers,  and  his  property  becomes  the  target 
of  the  law,  that  constitutional  blessing  call- 
ed, "due  process  of  law"  seems  to  reqtiire,  as 
a  prerequisite  to  Its  taking  or  condemnation, 
that  constructive  notice  be  substituted  for 
the  actual  notice  required,  when  practicable. 
This  is  usually  served  by  publication,  as  in 
the  case  we  are  now  considering.  Its  process 
is  a  formal  order  of  the  court,  placed  upon 
its  record  as  solemnly  and  permanently  as  Is 
the  final  judgment,  and  evidence  of  the  serv- 
ice of  this,  like  the  return  of  the  officer  on 
his  personal  process.  Is  incoriiorated  In  the 
judgment  roll. 

In  this  case  the  court  became  vested  with 
Jurisdiction  over  the  subject  of  the  proceed- 
ing by  the  filing  of  the  administrator's  pe- 
tition asking  for  the  sale  of  the  two  tracts 
of  land  separately  described  in  it,  and  that 
the  statutory  notice  by  publication  be  given. 
This  order  must  provide  that  all  persons  in- 
terested in  the  estate  be  notified  of  the  filing 
of  the  petition,  and  that  unless  the  contrary 
be  shown  on  the  first  day  of  the  next  term  of 
the  conrt,  an  order  will  be  made  for  the  sale 
of  the  whole,  or  so  much  of  the  real  estate 
as  will  pay  the  debts  of  the  deceased.  This 
order,  as  we  have  already  said,  constitutes. 
In  fact,  the  process  of  the  court  which  was 
required  to  be  served  by  publication  In  a 
newspaper.  While  It  described  correctly  one 
of  the  tracts  of  land  which  the  administra- 
tor had  included  in  his  petition,  it  did  not 
describe  the  tract  which  is  the  subject  of 
this  controversy.  Whether  this  omission 
alone  would  have  been  tetal  to  the  proceed- 
ing is  unnecessary,  in  view  of  the  subsequent 
proceedings,  to  decide. 

The  notice  was  published  with  the  addi- 
tion of  the  description  of  the  tract  of  land  in- 
volved in  this  suit.  The  statute  required 
(R.  S.  1889,  i  147)  It  to  "be  published  for 
four  weeks  in  some  newspaper  in  the  coun- 
ty in  which  the  proceedings  are  had,  or  by 
ten  handbills,  to  be  put  up  at  ten  public  plac- 
es in  said  county  at  least  twenty  days  before 
the  term  of  the  court  at  which  any  such  or- 
der will  be  made,  in  the  discretion  of  the 
court"  The  court  exercised  its  discretion 
by  directing  the  publication  to  be  made  in  a 
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newspaper.  The  statute  furtber  provided 
that  "upon  prool  of  publication  *  •  *  •  aa 
provided  In  the  next  preceding  section,  the 
court  shall  hear  the  testimony,  and  may 
*  *  *  make  an  order  for  the  sale  of  such 
real  estate,  or  any  part  thereof  in  this  state, 
at  public  or  private  sale."  It  will  be  observ- 
ed that  the  court  Is  required  to  receive  proof 
of  publication.  Being  a  court  of  record  it 
may  and  should  make  a  record  of  this  proof, 
and  it  did  make  such  record  in  this  case  in 
two  ways:  (1)  The  judge  over  hi^  own  hand 
filed,  with  the  papers  constituting  the  Judg- 
ment roll,  the  signed  statement  of  the  pub- 
lisher of  the  paper  that  he  had  published  it 
in  his  newspaper  for  four  successive  weeks 
as  follows:  "April  20th,  1888,  vol.  11,  No.  36; 
April  27th,  1888,  vol.  11,  No.  37 ;  May  4th, 
1888,  ToL  U,  No.  38;  May  11th,  1888,  vol. 
11,  No.  39."  To  this  proof  was  added  the 
statement,  la  the  form  of  an  unsigned  Jurat, 
that  it  had  been  sworn  to  by  the  publisher 
who  signed  it,  and  attached  to  it  was  a  copy 
of  the  order,  with  the  description  of  the  land 
in  controversy  added,  aa  published.  This 
was  filed  on  May  16th.  Ibe  first  day  of  the 
term  was  May  14th,  and  the  order  of  sale 
was  made  on  the  following  day,  on  which  the 
proof  of  publication  was  filed.  It  recited  that 
the  order  of  publication  had  been  published 
for  more  than  four  weeks  prior  to  the  first 
day  of  the  term.  It  will  be  seen,  by  inspec- 
tion, that  the  first  insertion  as  stated  in  the 
proof  was  on  February  20th,  only  24  days 
previous  to  the  first  day  of  the  term,  and 
only  25  days  previous  to  the  actual  making 
of  the  order  of  sale. 

[1]  That  the  period  of  four  weeks  that  the 
statute  required  this  notice  to  be  published 
was  a  full  period  of  28  days  is  not  only  evi- 
dent from  the  words  themselves  by  the  appli- 
cation of  their  ordinary  and  usual  meaning 
in  such  a  connection,  but  has  been  perma- 
nently settled  by  the  adjudications  of  this 
court.  Young  v.  Downey,  145  Mo..  250,  254, 
259,  46  S.  W.  1086,  68  Am.  St  Rep.  568;  Id., 
160  Mo.  817,  51  S.  W.  751;  Robblns  v.  Boul- 
ware,  190  Mo.  83,  88  S.  W.  674,  109  Am.  St 
Rep.  746. 

[2]  That  the  notice  is  an  indispensable  pre- 
requisite to  the  Jurisdiction  of  the  court  to 
make  the  order  of  sale  is  equally  well  set- 
tled in  the  same  cases.  The  Toung  Case  is 
not  distinguishable  in  any  particular  from 
the  one  we  are  considering.  In  that  case  the 
order  of  sale  recited  that  the  notice  had  been 
published  according  to  law.  The  proof  of  pub- 
lication shows  that  there  had  been  inser- 
tions of  the  notice  in  a  weekly  newspaper 
published  in  the  county,  that  is  to  say,  on 
September  8th,  15th,  22d,  and  29th.  The 
first  day  of  the  next  term  was  October  2d, 
so  that  the  same  number  of  days  and  the 
same  number  of  weekly  publicationa  inter- 
vened in  that  case  as  in  this,  yet  the  court 
decided  that  on  account  of  the  defective  pub- 
lication in  that  respect  the  order  of  sale  and 


deed  made  in  pnrsnance  of  It  were  void.  On 
the  second  appeal,  reported  in  the  160  Mis- 
souri, the  attention  of  the  court  was  called  to 
the  fact  that  it  had  decided  dltTerently  in 
Cruzen  v.  Stephens,  128  Mo.  337,  27  S.  W. 
667,  46  Am.  St  Rep.  549,  and,  after  a  full 
review  of  many  cases  both  in  this  and  otlier 
states,  it  expressly  overruled  tliat  case. 

[3]  As  we  have  already  said,  the  same 
presumption  prevails  in  favor  of  the  action 
of  the  probate  court  in  this  respect  tliat 
would  apply  in  case  of  similar  action  by  a 
court  of  general  Jurisdiction. 

[4]  This  same  question  has  been  frequent- 
ly before  this  court  involving  the  validity  of 
judgments  rendered  In  the  exercise  of  the 
general  Jurisdiction  of  the  circuit  courts,  and 
it  lias  been  constantly  held  that  although  in 
such  cases  the  Judgment  recites  a  valid  no- 
tice, this  recital  only  refers  to  the  facta  ap- 
pearing in  the  judgment  roll  when  such  facts 
are  so  preserved,  and  constitutes  simply  a  le- 
gal conclusion  drawn  from  them,  so  that  if 
the  fact  does  not  sustain  the  conclusion  the 
Judgment  rendered  upon  such  notice  is  void. 
Cloud  V.  Pierce  City,  86  Mo.  357,  369;  Peurt  v. 
Caster,  174  Mo.  289,  303,  73  8.  W.  576;  Stark 
v.  Kirchgraber,  186  Mo.  633,  646,  85  S.  W. 
868,  105  Am.  St  Rep.  629;  HoweU  v.  Sher- 
wood, 213  Mo.  565,  567,  112  S.  W.  BO;  Id., 
242  Mo.  513,  630,  147  S.  W.  810. 

[fi]  In  the  case  first  cited,  quoting  from 
Freeman  on  Judgments,  the  court  said:  "But 
no  presumptions  in  support  of  the  Judgment 
are  to  be  allowed  in  opposition  to  any  state- 
ment contained  in  the  record.  If  an  act  be 
stated  in  the  roU  as  having  been  done  in  a 
specified  manner,  no  presumption  arises  that 
at  some  future  time  the  act  was  done  in  a 
more  efiicient  manner.  •  •  •  Generally 
the  recital  of  Jurisdiction  or  of  service  of 
process  contained  in  the  judgment  will  be 
construed  in  connection  with  the  whole  rec- 
ord, and  will  be  deemed  to  refer  to  the  kind 
of  service  shown  by  the  other  parts  of  the 
record.  ♦  *  •  If  an  attempt  at  notice 
appears  In  the  record,  the  finding.  If  a  gen- 
eral one,  refers  to  and  is  limited  by  such 
attempted  notice."  At  pages  368,  369  of  86 
Mo.  It  has  constantly  adhered  to  the  same 
doctrine  up  to  the  present  time.  The  fact 
that  the  Judge  before  whom  the  law  requires 
the  proof  to  be  taken  did  not  sign  the  blank 
Jurat  appended  to  it  makes  no  dlfTerence. 
The  statute  does  not  require  the  oath  to  be 
preserved  in  that  way.  Placing  its  substance 
in  the  judgment  roll  with  a  formal  filing 
was  the  act  of  the  Judge  in  Ills  Judicial  ca- 
pacity. In  this  case  it  was  expressly  iden- 
tified in  the  body  of  the  order  of  sale,  which 
recited  the  publication  of  the  notice  in  that 
particular  newspapw.  It  follows  that  the 
order  of  sale  and  the  deed  made  thereunder 
are  void. 

[I,  7]  II.  The  only  remaining  question  la 
whether  this  suit  Is  barred  by  limitation,  or 
to  be  more  specific,  whether  the  title  has  been 
divested  from  the  heln  of  Vandyke  by  the 
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adverse  possession  of  the  defendant  and 
those  through  whom  he  claims.  The  only 
evidence  In  the  lecord  of  the  date  of  the  ac- 
tual ouster  of  the  plaintiffs  is  that  it  occur- 
red within  10  days  after  the  26th  day  of  No- 
vember, 1896.  The  burden  being  upon  the 
defendant  to  prove  the  full  period  of  liis  ad- 
verse possession,  it  will  not  be  deemed  to 
have  begun  until  December  6,  1896.  This 
suit  was  not  Institnted  until  October  1907, 
so  that  the  full  period  of  10  years  had  elaps- 
ed, and  the  entry  of  plaintiffs  would  be  bar- 
red, unless  the  running  of  the  statute  had 
been  arrested  before  that  time.  The  plain- 
tUta  Claim  that  it  was  arrested  by  the  insti- 
tution of  a  suit  on  August  4,  1905,  In  which 
three  of  these  plaintiffs  were  plaintiffs,  and 
tills  defendant,  the  remaining  heirs  of  Van- 
dyke, and  others,  were  defendants.  This  suit 
was  continued  by  the  filing  of  an  amended 
petition  on  November  26,  1906,  still  within 
10  years  from  the  date  of  the  ouster  proven, 
so  that  we  will  disregard  the  original  peti- 
tion and  consider  the  averments  and  arrange- 
ment of  parties  In  the  amended  petition  alone. 
We  wiU  also,  for  convenience  and  simplicity 
of  statement,  keep  in  mind  that  the  question 
of  adverse  possession  not  only  involves  the 
right  to  maintain  a  suit,  but  is  a  question 
of  title;  for  it  is  settled  that  when  contin- 
ued for  the  requisite  time.  It  transfers  the 
title  from  the  owner  to  the  occupant  as  ef- 
fectually as  would  a  deed,  so  that  thereaft- 
er he  stands  as  well  with  respect  to  such  title 
when  out  of  possession  as  if  his  occupancy 
were  continued.  Fulkerson  v.  Mitchell,  82 
Mo.  13;  Nelson  v.  Brodhack,  44  Mo.  596,  100 
Am.  Dea  328;  Ridgeway  v.  Holllday,  69  Mo. 
444,  453;  Barry  v.  Otto,  56  Mo.  177,  179;  Hl- 
ler  V.  Cox,  210  Mo.  696,  703,  109  S.  W.  679; 
Biddle  V.  MeUon,  13  Mo.  335,  341. 

[I]  It  may  also  be  helpful  to  remember 
that  there  Is,  In  this  state,  but  one  form  of 
action  for  the  enforcement  or  protection  of 
private  rights  or  the  redress  or  prevention  of 
private  wrong. 

[I]  To  institute  an  action  for  any  of  the 
four  purposes  enumerated,  all  persons  hav- 
ing an  interest  in  the  subject  of  the  action, 
and  In  obtaining  the  relief  desired,  may  be 
Joined  in  a  petition  as  plaintiffs,  against  all, 
or  as  many  of  the  persons  liable  as  they  may 
tblnk  proper. 

[II,  11]  If  there  Is  any  defect  of  parties  so 
made,  or  if  several  causes  of  action  have 
been  improperly  united,  and  the  matter  ap- 
pears upon  the  face  of  the  petition,  any  de- 
fendant may  demur;  and  if  it  does  not  so 
appear,  he  may  make  the  objection  by  an- 
swer ;  and  if  he  does  not  make  It,  either  by 
demurrer  or  answer,  he  will  be  deemed  to 
have  waived  it 

[12]  If  the  action  should  happen  to  be  '^r 
the  recovery  of  possession  of  premises"  (E. 
S.  1009,  {  2382),  in  which  two  or  more  plain- 
tiffs shall  be  joined,  any  one  or  more  may 
recover  any  interest  he  or  they  may  be  en- 


titled to  in  the  same  manner  as  tf  they  had 
brought  separate  actions,  even  though  others 
fall  to  prove  any  Interest  (Id.,  i  2391).  And 
where  the  land  sued  for  Is  held  in  separate 
possessions  by  different  defendants,  the  plain- 
tiff may  be  compelled  by  motion  to  elect 
against  which  he  will  proceed  (Keene  t. 
Barnes,  29  Mo.  377) ;  and  where  it  is  not  so 
taken  advantage  of,  judgment  may  be  ren- 
dered against  each  for  his  possession  (Sut- 
ton V.  Casseleggi,  77  Mo.  397). 

[13,14]  Applying  these  principles,  we  do 
not  hesitate  to  hold  that  the  suit  instituted 
August  4,  1906,  Involved,  among  others,  the 
very  matter  at  issue  in  this.  The  petition 
may  have  been  inartiflcially  constructed.  It 
no  doubt  commingled  In  the  same  coimt,  con-  ' 
trary  to  the  rules  of  good  pleading,  causes  of 
action  formerly  cognizable  both  at  law  and 
in  equity.  It  stated,  however,  in  terms  not 
to  be  mistaken  that  the  plaintiffs  were  the 
owners  of  the  particular  tract  of  land  in- 
volved In  this  suit,  that  they  were  entitled 
to  the  possession  of  It,  and  that  the  defend- 
ants wrongfully  entered  into  the  possession 
of  the  same  lands  and  ousted  the  plaintiffs, 
and  continued  to  hold  the  same.  The  state- 
ment that  they  had  no  adequate  remedy  at 
law  In  no  wise  weakened  the  force  or  effect 
of  this  statement  of  facts  under  onr  system 
of  pleading;  nor  did  the  anxiety  they  ex- 
pressed to  have  the  administrator's  deed  re- 
moved as  a  cloud  upon  their  title.  There 
may  have  been  Inconsistent  statements  in  the 
petition.  If  so  It  was  a  matter  to  be  settled 
in  due  course  by  the  court  In  which  the  cause 
was  pending.  We  are  not  now  trying  a  de- 
murrer to  that  petition,  but  we  are  determin- 
ing whether  Its  presoitation  was  the  com- 
mencement of  an  action  involving  the  same 
question  now  presented  to  us,  which  Is  the 
ownership  and  right  to  the  possession  of  the 
land  Involved  in  this  suit  We  hold  unhesi- 
tatingly that  It  was.  It  follows  that  the 
plaintiffs  might  suffer  a  voluntary  nonsuit, 
as  they  did  without  prejudice  from  the  opera- 
tion of  the  statute  of  limitations,  provided 
they  should  begin  a  new  action  within  one 
year  after  the  nonsuit  suffered.  It  is  not  nec- 
essary that  the  new  suit  should  be  in  the 
same  form,  or  along  the  lines  of  the  same 
theories,  as  the  old  one.  It  is  only  necessary 
that  It  should  Involve  an  Identical  claim 
against  which  the  old  suit  would^  have  stop- 
ped the  running  of  the  statute  liad  It  been 
prosecuted  successfully  to  final  Judgment 
As  ejectment  by  the  same  parties,  or  some 
of  them,  against  one  of  the  same  defendants 
for  a  part  of  the  same  land,  accurately  an- 
swers this  description.  It  follows  that  the 
judgment  of  the  circuit  court  was  right,  and 
it  is  afllrmed. 

PBR  CURIAM:  The  foregoing  opinion  by 
BROWN,  C,  Is  adopted  as  the  opinion  of  the 
court  All  concur,  except  BOND,  J.,  not  sit- 
ting. 
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STATE  T.  GALMTON. 

(Springfield  Court  of  Appeals.    MissonrL    Dec. 
11,  1913.) 

1.  IWTOXICATINO  LiQUOBS   (j  236*)— PBOSEOXT- 

TioN  —  Sufficiency  of  Evidenob  —  Local 

Option  Law. 

Eyidence  in  a  proeecution  for  keepbig  for 
another  intoxicating  liquors,  in  violation  of 
local  opdon  law  (Key.  St.  1909,  {  7227),  held 
to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  800-322;  Dec.  DigTl 
236.»] 

2.  iNTOXIOATINa  LXQtTOBS  ({  224*)— CuiaNAi. 
Prosecution  —  BuBDBH  of  Pboof  — Looai 
Option  Law. 

Under  Rev.  St  1909.  {|  7227.  7228,  prohib- 
iting the  keeping  of  intoxicating  liquors  for  an- 
other in  any  county  which  has  adopted  the  lo- 
cal option  law,  except  when  kept  for  one's  own 
or  family  use,  every  keeping  consciously  for 
another  of  intoxicating  liquors  in  such  a  county 
is  prima  facie  anlawnl,  and  when  the  keeping 
is  admitted  places  the  burden  of  explanation 
upon  the  accused. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  SS  27&-281;    Dec.  Dig.  | 

3.  Cbiminal  Law  (|  1165*)— Habmuess  Eb- 
BOB— Ebbob  in  Defendant's  Favob. 

In  a  prosecution  for  violating  the  local 
option  law  by  keeping  intoxicating  liquors  for 
another,  an  instruction  that  the  jury,  to  con- 
vict, must  find  that  defendant  kept  the  liquor 
to  prevent  disclosure  of  the  fact  that  another 
was  transporting  it,  iieing  more  favorable  to 
defendant  than  the  law  demanded,  did  not  af- 
ford error  of  which  she  could  complain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3086,  3086,  8088,  3089; 
Dec  Dig.  I  11€6.*J 

4.  Cbiminai.  Law  (|  755%*)— Instbuctionb— 
ComcENT  on  Evidence. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  an  instruction  that  the  jury,  to  con- 
vict, must  find  that  defendant  kept  the  whisky 
to  protect  another  was  not  violative  of  Rev.  St 
19(W,  I  5244,  providing  that  the  court  shall  not 
comment  upon  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1731-1766;  Dec.  Dig.  i 
766%.*] 

Appeal  from  drcolt  Court,  Dent  County; 
L.  B.  Woodslde,  Judge. 

Carrie  GalUton  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Affirmed. 

Wm.  P.  Elmer  and  X  D.  Gustln,  botb  of 
Salem,  for  appellant  Lawrence  T.  McGee, 
Pros.  Atty.,  and  Eugene  W.  Bennett,  botb  of 
Salem,  for  the  State. 

FA^RINGTON,  3.  This  appeal  grows  out 
of  a  charge  by  Information,  founded  upon  sec^ 
tions  7227,  7228,  and  7229,  R.  S.  1909,  tbat 
Carrie  GalUton  on  Ifarcb  24,  1913,  in  Dent 
county,  while  the  local  option  law  was  In 
effect  therein,  "did  then  and  there  unlawfully 
and  willfully  keep  and  store  for,  and  did 
then  and  there  deliver  to  and  for,  another 
person,  to  wit  Lee  Spragne^  certain  intoxi- 
cating liquors,  to  wit,  one  pint  of  whisky," 
etc.  Upon  die  trial  tbe  Jury  returned  a 
verdict    of   guilty    of    keeping    intoxicating 


liquors  for  Lee  Spragne  and  assessed  defend- 
ant's punishment  at  a  fine  of  $300. 

A  summary  of  tbe  evidence:  It  was  agreed 
by  opposing  counsel  tbat  tbe  local  option  law 
pertaining  to  intoxicating  liquors  was  adopt- 
ed In  Dent  county  on  September  6,  1906,  and 
has  ever  since  been  In  force  therein. 

[1]  Two  witnesses  testified  for  the  state. 
One,  tbe  sheriff  of  Dent  county,  testified  tbat 
be  knew  the  defendant  and  Lee  Sprague; 
that  defendant  resided  at  (}uba,  \n  (Crawford 
county,  and  worked  for  a  man  named  Hogle, 
who  was  engaged  In  tbe  wholesale  llqaor 
business;  that  be  saw  defendant  on  March  24, 
1913,  at  Salem,  In  Dent  county,  alight  from 
tbe  train  which  came  from  Cuba,  and  tbat 
she  went  from  tbe  depot  toward  town,  alone, 
carrying  tbe  grip  wbldi  she  held  in  her  band 
when  she  alighted;   that  be  did  not  see  Lee 
Sprague  get  off  tbe  train  but  beard  blm 
crying  tbe  name  of  some  hotel  while  passen- 
gers alighted;  tbat  when  defendant  bad  pro- 
ceeded but  a  short  distance  Sprague  overtook 
her  and  relieved  her  of  the  grip,  walking 
with  ber;  that  be  (tbe  witness)  followed,  and 
when  tbey  were  three  or  four  blocks  from  tbe 
depot  be  came  up  to  them  and  asked  them 
where  tbey  were  going  to  imt  up,  and  she? 
replied,  "I  am  going  to  my  aunt^s."    Quoting: 
"And  so  I  said,  'Whose  grip  is  tblsr  and 
she  said,  'It  is  mine.'    I  said.  Then  yon  are 
going  to  your  aunt's?*    and  she  said,  Tes.' 
I  said,  'I  want -to  go  dovm  where  there  Is  a 
light;  I  want  to  see  what  you  have  in  bere.' 
I  said,  'What  have  yon  got  la  bere?*    and  she 
said,  'I  have  got  my  things  in  there.'    And 
when  we  got  down  to  where  I  could  see  sbe 
objected  to  me  going  Into  It;   and  I  asked 
Sprague  If  be  had  any  claim  on  that,  before 
I  opened  it  and  he  said,  'TCes,  I'll  be  bonest 
about  that;   tbat  is  mine;  it  ain't  hers.'    I 
said,  'Well,  I'U  see  what  Is  in  it;'    and  I 
opened  It  and  there  was  ten  pints  of  wblsky 
In  it    Q.  Before  you  opened  It  did  sbe  forbid 
you  opening  it?    A.  Yes,  sir;    she  sold  she 
would  have  me  arrested  If  I  opened  it,  and 
she  grabbed  hold  of  It"   Tbe  grip,  containing 
eight  pints  of  whisky,  was  produced  in  court, 
and  this  vritness  said  it  was  In  tbe  same  con- 
dition as  when  he  first  opened  it  except  that 
he  had  given  Sprague  one  pint  of  whisky 
that  night  and  tbat  a  few  days  later  Sprague 
bad  returned  begging  for  another  bottle,  and 
it  bad  been  given  to  blm.    The  other  witness 
for  tbe  state,  evidently  a  deputy  sheriff,  testi- 
fied tbat  he  arrested  the  defendant  on  March 
25, 1913,  for  tbe  offense  in  question,  and  thaiV 
upon  being  asked  by  him  what  she  was  doing 
with  tbe  whisky,  sbe  replied,  "We  brought  it 
for  two  other  men."    The  court  refused  to 
give  a  peremptory  instruction  for  the  defend- 
ant 

The  accused  introduced  two  witnesses  be- 
sides herself.  Tbe  engineer  on  tbe  train 
in  which  defendant  and  Sprague  traveled 
from  Cuba  to  Salem  testified  that  be  saw 


*For  other  cases  lee  same  topic  and  section  NUUBBR  In  Dec  Die.  A  Am.  Dig.  Key-No.  Berlw  *  R«p'r  ladaxaa 
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fiprague  board  the  train  at  Cnba  carrying  the 
grip  offered  in  evidence  by  the  state.  Anoth- 
er witness,  who  was  a  passenger  on  the  train, 
gave  testimony  to  the  same  effect;  also  that 
he  had  eaten  a  lunch  at  what  he  called 
"Bogle's  Restaurant*'  before  leaving  Cuba, 
and  that  Sprague  was  there;  that,  as  the 
train  was  nearlng  Salem,  Sprague  asked  him 
to  take  the  grip  referred  to  and  place  it  on 
the  bus,  saying  he  had  to  work  for  the  hotel; 
that  he  (the  witness)  forgot  about  the  grip, 
having  engaged  In  conversation,  and  did  not 
take  it.  Defendant  as  a  witness  in  her  own 
behalf  testified  that  Sprague  (whom  she 
called  Fatty)  was  on  the  train  and  brought 
the  grip  to  her  and  asked  her  to  take  it  off 
as  be  had  to  work  for  the  hotel;  that  thls( 
was  the  first  she  knew  of  the  grip;  that  she 
bad  the  grip  something  like  two  minutes  and 
did  not  know  what  it  contained;  that 
Spragne  then  took  it;  and  that  he  did  not 
tell  her  it  contained  whisky  until  he  dis- 
covered that  the  sheriff  was  following.  She 
admitted  she  told  the  sheriff  the  grip  be- 
longed to  her  and  testified  that  she  might 
have  told  him  that  her  clothes  were  in  the 
grip.  She  denied  that  she  worked  for  Hogle, 
stating  that  she  worked  for  herself.  The 
court  refused  to  direct  a  verdict  for  the 
defendant 

At  defendant's  request,  the  Jury  was  In- 
structed that  there  was  no  evidence  of  de- 
fendant's guilt  of  storing  or  delivering  intoxi- 
cating liquors. 

The  court  instructed  that  under  the  local 
option  law  it  Is  unlawfnl  for  any  person  to 
keep  for  another  any  Intoxicating  liquors, 
and  that.  If  the  Jury  believed  from  the  evi- 
dence that  defendant  did  keep  for  one  Lee 
Sprague  one  pint  of  whisky,  they  would  find 
her  guilty.  The  Jury  were  cautioned  in  two 
InstructionB  given  at  defendant's  request  that 
In  order  to  convict  her  of  keeping  they  must 
believe  beyond  a  reasonable  doubt  that  de- 
fendant bad  and  retained  possession  of  the 
grip  with  the  knowledge  that  it  contained  in- 
toxicating liquors  (that  she  knew  it  contained 
Intoxicating  liquors  while  she  kept  it  for 
Sprague);  and  this  point  is  again  embodied 
In  the  state's  second  instruction. 

[2]  We  are  called  upon  in  this  case  to  de- 
clare whether,  under  section  7227,  R.  S.  1909, 
«very  keeping  for  another  of  intoxicating 
liquors  In  a  county  which  has  adopted  the 
local  option  law  is  unlawful.  Sections  7227 
and  7228,  R<  S.  1909,  are  as  follows: 

"Sec.  7227.  Not  to  be  kept,  stored  or  deliv- 
«red  In  local  option  counties. — No  person 
shall  keep,  store  or  deliver  for  or  to  another 
person.  In  any  county  that  has  adopted  or 
may.  hereafter  adopt  the  local  option  law,  any 
intoxicating   liquors    •    *    •    whatsoever." 

"Sec.  7228.  Exception  to  preceding  section. 
— Nothing  In  the  two  next  preceding  sections 
shall  be  construed  to  prohibit  any  person 
from  ordering  liquor  for  his  own  or  family 
use,  where  such  liquor  Is  sent  direct  to  the 
person  using  same." 
161  S.W.-64 


The  letter  of  the  statute  in  question  is 
no  broader  than  the  spirit  which  prompted 
Its  enactment.  Those  counties  in  the  state 
which  had  adopted  the  local  option  law  as  a 
specific  for  what  was  deemed  a  public  ill 
found  that,  by  reason  of  subterfuge  and 
cunning  evasion,  the  remedy  was  inadequate. 
Volumes  of  the  appellate  court  reports  con- 
tained the  proof.  Curative  legislation  was 
required.  The  Oeneral  Assembly  has  Bought 
to  answer  the  demand  and,  it  may  be  assum- 
ed, win  in  the  future  make  such  enactments 
as  will  under  the  Constitution  protect  legal 
rights  and  yet  provide  the  means  with  which 
to  combat  the  schemes  of  the  resourceful 
bootlegger.  No  hardship  Is  likely  to  result 
The  state  of  Missouri,  in  its  wisdom,  has 
chosen  to  localize  the  question  of  the  traffic 
in  intoxicating  liquors;  The  will  of  the 
majority  of  the  voters  In  each  county  is  the 
supreme  law  on  this  question,  and,  if  the 
burden  seems  to  bear  too  hard,  it  may  readi- 
ly be  thrown  off.  Cntll  that  is  done  it  is 
to  be  assumed  that  every  county  which  has 
duly  adopited  the  local  option  law  stands 
for  the  abolition  of  the  liquor  trafSc,  as  well 
as  the  keeping,  storing,  etc.,  by  one  person 
for  another,  wltbln  its  confines.  The  meth- 
ods of  obtaining  liquor  In  local  option  coun- 
ties have  accordingly  been  restricted  until 
It  seems  that  almost  the  last  word  has  been 
said.  As  a  part  of  this  general  plan,  sec- 
tion 7227,  R.  S.  1909,  was  enacted  by  the 
General  Assembly  in  1907.  It  is  plain  and 
unambiguous  and  means  Just  what  it  says. 
Our  court  has  already  held  (State  v.  Mc- 
Murtrey,  161  Mo.  App.  loc.  dt  411,  143  S.  W. 
521)  that  the  "keeping"  for  another  need  not 
be  such  as  is  connected  with  an  Illegal  sale  in 
order  to  constitute  a  violation  of  the  law. 
After  a  careful  examination  of  the  statute 
and  the  authorities  cited  in  appellant's  brief, 
we  declare  the  law  to  be  that  under  the  stat- 
ute every  keeping,  consciously,  for  another 
of  intoxicating  liquors  in  a  county  which  has 
adopted  the  local  option  law  is  prima  facie 
imlawful.  This  puts  the  burden  of  explana- 
tion upon  the  party  who  is  best  able  to  ex- 
plain and  follows  the  rule  of  statutory  con- 
struction which  requires  the  defendant  to 
bring  himself  within  the  exception.  This 
principle  finds  analogy  in  the  decisions  hold- 
ing that  under  an  Indictment  for  the  sale 
of  intoxicating  liquors  without  a  license,  If 
defendant  relies  on  such  a  license  as  a  de- 
fense, he  must  produce  or  prove  such  license, 
as  a  matter  peculiarly  within  his  knowledge 
(State  V.  Edwards,  60  Mo.  490);  or  the  deci- 
sions under  the  statute  forbidding  wine  grow- 
ers to  dispose  of  wine  to  a  minor  without  the 
consent  of  his  parent,  master,  or  guardian, 
where  the  state  makes  a  prima  fade  case  by 
proving  a  sale  to  a  minor,  which  can  only  be 
overcome  by  defendant  showing  the  consent 
of  the  parent,  etc.  (State  v.  Gary,  124  Mo. 
App.  175,  101  S.  W.  614);  or  the  decUlons 
that  a  sale  of  Intoxicating  liquors  by  a  drug- 


Digitized  by 


Google 


850 


161  SOITTHWESTEBM  BEPOBTEB 


(Mo. 


gist  on  prescription  Is  a  matter  of  defense, 
and  that  he  must  produce  a  prescription 
which  conforms  to  the  law  and  show,  under 
section  S784,  R.  S.  1900,  that  only  one  pre- 
scription for  Intoxicating  liquor  was  allowed 
to  the  same  person  at  the  same  time  (State 
V.  Wills,  164  Mo.  App.  606,  186  S.  W.  25); 
or  the  late  decision  of  State  v.  Price,  229  Mo. 
loc  dt  682, 129  S.  W.  660,  holding  that  it  la 
not  necessary  for  the  information  to  negative 
the  exceptions  found  In  section  7228,  B.  S. 
1909,  those  exceptions  being  matters  entirely 
of  defense  to  be  brought  forward  by  the  ac- 
cused. 

The  defendant  in  this  case,  as  a  witness 
in  her  own  behalf,  admitted  that  she  kept 
the  grip  containing  intoxicating  Uqnors  for 
Liee  Sprague.  But  appellant  contends  that 
to  affirm  this  judgment  Is  to  stamp  as  crim- 
inal an  act  of  courtesy.  Not  only  in  defend- 
ant's instructions  but  in  those  given  for  the 
state  as  well,  the  Jury,  as  a  condition  preced- 
ent to  conviction,  were  required  to  find  from 
the  evidence  and  believe  beyond  a  reasonable 
doubt  that  defendant  had  and  retained  pos- 
session of  the  grip  with  the  knowledge  that  it 
contained  intoxicating  liquors.  This  proper- 
ly left  the  burden  of  proof  on  the  state  to 
show  that  defendant  consciously  violated  the 
law  against  keeping  for  another.  It  is  a 
familiar  canon  that  laws  must  be  given  a 
reasonable  construction,  and  it  would  be  a 
grossly  unreasonable  construction  of  section 
7227,  B.  S.  1909,  to  hold  that  it  made  un- 
lawful an  act  which  was  entirely  innocent 
(State  V.  Torphy,  78  Mo.  App.  206),  or  to 
hold  that  It  cast  the  burden  of  showing  an 
Innocent  Intent  upon  the  keeper  when  he 
would  be  in  no  better  position  to  prove  an 
Innocent  intent  than  would  the  state  to  prove 
a  guilty  Intent.  In  making  a  prima  fade  case 
of  keeping,  therefore,  the  state  would  nec- 
essarily have  to  rely  upon  the  surrounding 
drcumstances  and  upon  the  acts,  conduct, 
and  any  statements  made  by  the  defendant 
State  V.  Martin,  230  Mo.  loc.  dt  696,  132 
S.  W.  595.  Looking  at  the  record  from  this 
viewi)oint,  we  think  the  state  established  a 
prima  fade  case;  and  hence  the  verdict 
should  stand  as  against  appellant's  conten- 
tion that  there  was  an  utter  failure  of  proof 
of  a  criminal  act. 

[8]  The  state's  Instruction  No.  2  Is  criti- 
cised by  appellant  We  think  the  tostruction 
was  advantageous  to  her.  It  required  more 
of  the  state  than  the  law  demanded.  Besides 
the  elements  essential  to  a  conviction,  the 
additional  element  was  introduced  that  the 
jury  must  find  that  she  did  it  for  the  purpose 
of  preventing  the  fact  being  disclosed  that 
Sprague  had  the  whisky  and  was  bringing 
it  to  Salem.  This,  in  fiict,  was  a  mere  cir- 
cumstance tending  to  show  a  guilty  Intent 
Appellant  cannot  complain  of  an  error  com- 
mitted in  her  favor.    State  v.  Burk,  234  Mo. 


loc.  dt  B79,  1ST  S.  V^.  969;  State  r.  ^th, 
237  Mo.  255,  141  S.  W.  26. 

[4]  It  is  said  by  appellant  that  this  in- 
structlon  was  a  comment  on  the  evidence  and 
amounted  to  a  direction  to  convict  the  de- 
fendant As  stated  in  the  case  of  State  v. 
Pyscher,  179  Mo.  loc  dt  158,  159,  77  S.  W. 
836,  841 :  "The  distinction  must  be  kept  in 
view,  between  singling  out  a  particular  fact 
and  a  comment  on  the  evidence  which  es- 
tablishes that  fact  In  the  trial  of  a  cause, 
the  state  or  defendant  may  offer  testimony 
upon  any  particular  fact,  and  it  is  not  a 
comment  upon  the  testimony  to  specially  re- 
fer to  that  fact;  but  It  would  be  otherwise  if 
the  court  should  undertake  to  refer  specially 
to  items  of  evidence,  as  to  its  weight,  etc., 
in  support  of  the  fact  itself." 

The  statute  (section  5244,  B.  S.  1900)  pro- 
vides that  the  court  shall  not  sum  up  or 
comment  upon  the  evidence.  Under  this 
statute  it  is  hdd  that  it  is  not  the  province 
of  the  court  to  select  certain  facts  shown  by 
the  evidence  and  tell  the  Jury  how  much 
and  what  weight  they  shall  give  to  such 
facts,  or  whether  they  shall  give  such  evi- 
dence any  wdght  at  all.  State  v.  Smith,  53 
Mo.  loa  clt  271.  In  State  v.  Homes,  17  Mo. 
loa  dt  382^  57  Am.  Dec.  269,  the  court  said : 
"In  the  instructions  given  to  the  Jury,  It 
would  have  been  more  in  accordance  with  the 
law  for  the  court  to  have  defined  the  otTense, 
to  have  told  the  Jury  what  constituted 
larceny,  instead  of  saying,  if  they  believed 
the  defendant  did  steal,"  etc.  The  instruc- 
tion complained  of  in  the  case  at  bar  does  not 
assume  the  existence  of  facts,  nor  single  out 
particular  facts  or  items  of  evidence  and 
comment  thereon,  or  tell  the  jury  whether 
they  are  entitled  to  little  or  great  weight 
This  is  the  test  Kelley's  Crim.  Law  ft  Prac 
(Sd  Ed.)  I  304.  We  think  the  instruction 
was  properly  JiypothetlcaL 

It  appearing  from  the  record  that  the  ac- 
cused had  a  fair  and  impartial  trial  and  that 
her  theory  of  the  case  was  fully  presented  by 
the  instructions,  and  finding  no  reversible 
error,  the  Judgment  of  conviction  is  hereby 
affirmed. 

BOBEBTSON,  P.  J.,  and  STUBOts;  J, 

concur. 


McDonald  v.  McDONald. 

(Springfield  Court  of  Appeals.    MiaaoorL    Dee. 
11,  1913.) 

1.  DivoBCK   (I  167*)— Suit  to  Set  Asms— 
BioHT  TO  Maintain. 

Bev.  St.  1909,  {  2381,  providing  that  no 
petition  for  review  of  any  judfrment  for  divorce 
shall  be  allowed,  does  not  prohibit  a  suit  to 
set  aside  a  judgment  of  divorce  for  fraud  in  its 
procurement. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  {f  533-548;  Dec.  Dig.  1 167.*] 
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2.  DivoBCK   (I  167*>— Suit  to   Skt  Asidx— 
Right  to  Slaintain. 

Where  a  husband,  in  presenting  to  his  wife 
a  petition  for  divorce  and  an  instrument  wbere- 
b;  she  waived  service  of  summons  and  agreed 
to  the  submission  of  the  case  for  trial,  led  her 
to  believe  that  no  action  would  be  taken  by  him 
until  after  she  was  notified  and  given  an  op- 
portunity to  be  heard  at  the  trial,  and  he  ob- 
tained a  decree  of  divorce  without  notice  to  her, 
he  was  guilty  of  fraud  in  procuring  the  decree, 
juBtifTing  a  suit  by  her  to  set  the  decree  aside, 
though  after  receiving  the  petition  and  signing 
the  waiver  she  wrote  him  a  letter  asking  him 
if  he  thought  it  was  unreasonable  for  her  to 
ask  him  to  return,  marked  paid,  a  note  of  iiers 
which  he  had,  and  concluded,  "If  yon  do,  don't 
proceed  with  papeia." 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  633-648;    Dec.  Dig.  i  167.*] 

3.  CowTBAC?r8    (J    111*)— DivoBOK    (i    ie7»>— 
Skxtinq  Aside  Decbkb— Gbounob. 

Since  marriage  is  a  matter  of  state  con- 
cern and  not  merely  a  civil  contract,  any  agree- 
ment for  divorce  or  any  collateral  bargaining 
promotive  of  it  ia  void,  and  a  divorce  obtained 
pursuant  thereto  will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |§  515-520;  DecTDIg.  I  111 :•  Di- 
vorce, Cent  Dig.  Si  633-648;  Dec  Dig.  i 
167.*] 

4.  DivoBCK  (1 167*)— Skttino  Aside  Dkcbkb— 
Gbounds. 

Where  material  facts  claimed  by  husband 
and  wife  to  exist  were  suppressed,  and  but  for 
the  suppression  by  the  husband  he  could  not 
have  procured  tlie  wife's  signature  to  an  an- 
swer, waiving  process  and  agreeing  to  submis- 
sion of  the  case  for  trial  on  his  petition,  and 
could  not  have  proceeded  with  his  suit  without 
a  contest,  a  divorce  obtained  by  him  was  proper- 
ly set  aside  at  the  suit  of  the  wife  on  the  ground 
of  collusion  between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  i§  633-648;    Dec.  Dig.  {  167.*] 

6.  DivoBCE  (I  167*)— AonoR  to  Skt  Asids— 

Defenses. 

Where  a  husband  procured  a  divorce  with- 
out contest,  only  by  consent  of  his  wife,  such 
consent  being  naudnlenti^  obtained,  the  fact 
that  the  wife,  after  leaming  of  the  decree,  ex- 
ecuted deeds  describing  herself  as  a  single  wo- 
man, was  no  obstacle  to  setting  aside  the  di- 
vorce on  her  application,  as  nothing  she  could 
do  could  validate  a  divorce  procured  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Divorce.  Cent 
Dig.  II  833-648;    Dec.  Dig.  i  167.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
J.  D.  Perkins,  Judge. 

Action  by  Cora  McDonald  against  R.  F. 
McDonald.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

T.  D.  Steele,  of  Monett,  and  Hugh  Dabbs, 
of  Joplin,  for  appellant  T.  O.  Nelson,  of 
Pittsburg,  Kan.,  and  Sixer  dc  Kemp,  at  Mo- 
nett, for  resiwndent 

ROBERTSON,  P.  J.  Defendant  obtained 
a  divorce  from  his  wife,  the  plaintiff  above 
named,  in  the  circuit  court  of  Barry  county 
on  July  15,  1912.  This  action  was  instituted 
in  the  circuit  court  of  said  county  to  have  the 
decree  In  divorce  annulled  by  reason  of  al- 
leged fraud  In  its  procurement  A  change  of 
venue  was  taken  to  Jasper  county,  where 
after  a  trial  to  tbe  court  the  relief  sought  by 
tbe  plaintiff  was  granted.   The  defendant  has 


appealed.  Neither  of  the  parties'  to  this  ac- 
tion has  remarried;  therefore  no  innocent 
third  parties  will  be  affected  by  tbe  decision 
in  this  case.  , 

[1]  That  section  2381,  R.  S.  1909,  does  not 
prohibit  this  action  has  been  settled  in  the 
case  of  Dorrance  v.  Dorrance,  242  Mo.  625, 
148  S.  W.  94,  where  It  was  held  that  plaln- 
tUTs  false  affidavit,  that  the  defendant  had 
absconded  from  her  usual  place  of  abode  so 
that  the  ordinary  process  of  law  could  not  be 
served  on  her  In  this  state,  was  sufficient 
ground  for  the  setting  aside  of  a  decree  of 
divorce  in  a  suit  of  this  kind. 

[2]  The  husband  testified  at  the  trial  that 
he  was  44  years  of  age,  and  the  wife  that  she 
was  41  years  of  age,  and  they  had  been  mar- 
ried over  20  years.  Their  domestic  troubles 
originated  apparently  a  long  time  before  the 
attempted  divorce  proceedings.  It  appears 
that  prior  to  the  time  the  divorce  suit  was 
instituted  considerable  difficulty  had  arisen, 
and  charges  and  counter  charges  of  infidelity 
were  passed  between  them. 

The  husband  claimed  to  be  a  resident  of 
Monett  In  Barry  county,  and  the  wife  at  that 
time  was  living  with  their  daughter,  who  was 
about  20  years  of  age,  In  Oklahoma.  Shortly 
before  July  10,  1912,  the  defendant  In  this 
case  notified  his  daughter  by  post  card  that 
he  would  yUdt  her  and  her  mother  on  that 
date.  He  accordingly  arrived  there  about  9 
o'clock  la  the  morning  of  that  day  and  greet- 
ed his  daughter  and  his  wife  with  the  affec- 
tion usually  displayed  in  a  family  where  the 
domestic  tranquillity  is  normal.  He  was  tak- 
en by  the  daughter  and  her  flanc6  In  his  au- 
tomobile for  a  ride  about  town,  made  some 
purchases  for  the  household,  and  returned  to 
the  home  of  his  wife  and  daughter,  where  the 
four  had  dinner  and  a  generally  sociable  and 
enjoyable  time;  the  defendant  showing  un- 
usual affection  towards  his  wife.  In  the  af- 
ternoon the  daughter  and  her  flanci  absented 
themselves  for  some  time,  and  then  about  4 
o'clock  that  afternoon  the  defendant  present- 
ed to  his  wife  the  proposed  petition  for  di- 
vorce, containing  brief,  mild,  and  general 
charges  of  such  indignities  as  it  was  alleged 
rendered  his  condition  Intolerable.  She  says 
that  he  talked  to  her  at  some  length  about 
their  Inability  to  live  together;  that  he  stated 
he  had  not  concluded  Just  what  be  would  do 
about  a  divorce ;  that  perhaps  be  would  not 
bring  suit  at  all;  and  that  if  he  did  so  be 
would  notify  her.  At  tbe  same  time  he  pre- 
sented to  her  the  following  paper:  "Comes 
now  the  defendant  in  the  above-entitled  cause 
and  hereby  expressly  waives  the  Issue  of 
summons  In  said  cause  and  the  service  of  the 
same  by  an  officer,  and  agrees  that  the  same 
may  be  submitted  and  tried  at  this  term  of 
court;  and  for  answer  to  plaintiff's  petition 
herein  defendant  admits  the  marriage  as  set 
forth  in  said  petition,  but  denies  each  and 
every  other  allegation  In  said  petition  con- 
tained." 
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The  wife  made  some  objections  to  fbe  alle- 
gations contained  in  the  petition,  but  finally, 
after  it  was  nnderstood  between  them  that 
some  minor  clianges  should  be  made  in  the 
allegations  of  the  petition,  the  wife  signed 
the  answer  above  quoted,  receiving  the  assur- 
ance from  him,  she  testifies,  that  be  would 
send  her  a  copy  of  it ;  that  the  circuit  court 
in  Barry  county  would  be  In  session  the  lat- 
ter part  of  that  month ;  and  that  he  would 
notify  her  when  court  was  in  session.  The 
wife  states  that  she  did  not  agree  that  she 
would  not  appear  to  defend  the  suit.  She 
testifies  that  she  intended  to  appear  in  court 
when  the  case  was  taken  up,  if  the  husband 
filed  the  papers;  and,  while  admitting  that 
she  used  some  of  the  epithets  charged  against 
her  in  the  petition,  she  says  she  told  her  hus- 
band that  she  wanted  to  explain  to  the  court 
the  provocations  and  the  circumstances  nnder 
which  they  were  uttered.  The  testimony 
abundantly  shows  that  the  husband  inten- 
tionally left  the  Impression  upon  the  mind  of 
his  wife  that  the  case  would  not  be  taken  up 
and  that  no  final  decree  wonld  be  entered  in 
the  divorce  case  until  after  she  was  notified 
and  given  an  opportunity  to  be  present  and 
have  a  hearing.  After  the  answer  was  signed, 
the  husband  continued  his  kind  treatment  of 
his  wife.  He  left  that  night  at  about  12:30. 
On  the  morning  of  the  11th  the  wife  wrote  to 
her  husband  asking  him  if  he  thought  it  un- 
reasonable for  her  to  ask  him  to  return, 
marked  paid,  a  note  of  hers  which  he  had, 
and  concluded  the  letter  as  follows:  "If  you 
do,  don't  proceed  with  papers." 

TTpon  returning  to  Monett,  the  husband  em- 
ployed an  attorney  to  appear  in  court  as  the 
attorney  for  liis  wife,  which,  he  testifies,  he 
thought  was  necessary  to  give  the  court  juris- 
diction, paying  him  a  fee  therefor.  On  July 
15, 1012,  the  husband,  with  his  regular  attor- 
ney and  two  character  witnesses,  and  the  at- 
torney employed  to  appear  as  attorney  for 
the  wife,  proceeded  to  the  place  of  holding 
circuit  court  in  Barry  county  and  filed  the 
petition  and  the  answer.  The  attorney  em- 
ployed to  appear  as  the  attorney  for  the  wife 
signed  the  answer  as  such  attorney  at  the  re- 
quest of  the  Judge.  The  husband  testified 
and  Introduced  the  two  witnesses  as  charac- 
ter witnesses,  and  the  decree  complained  of 
was  entered.  Whereupon  he  mailed  to  his 
daughter  a  newspaper  containing  a  report  of 
the  court  proceedings  of  that  day,  in  which 
was  Included  an  account  of  the  granting  of 
the  decree  of  divorce.  The  wife  immediately 
took  steps  toward  obtaining  relief  from  this 
decree,  although  this  suit  was  not  instituted 
until  in  November  following ;  but  she  under- 
takes to  explain  the  reason  for  and  to  excuse 
the  delay. 

There  being  abundant  testimony  tn  our 
opinion  to  sustain  the  contention  of  the  wife 
that  she  was  led  to  and  did  believe  that  the 
divorce  papers  presented  to  her  in  Oklahoma 
would  not  be  filed,  if  at  all,  and  action  taken 
thereon,  without  giving  her  an  opportunity  to 


be  heard,  it  is  clear  to  na,  so  far  as  this  case 
may  be  considered  solely  as  a  contest  be- 
between  the  husband  and  wife,  that  the  de- 
cree cannot  stand.  If  it  were  an  ordinary 
civil  suit,  the  fact  that  the  husband  led  his 
wife  to  believe  that  no  action  would  be  taken 
by  him  until  after  she  was  notified  justified 
her  in  relying  thereon,  and  the  betrayal  of 
this  confidence,  would  render  the  judgment 
nugatory  as  to  her.  Sherer  t.  Akcrs,  74  &fo. 
App.  217,  225. 

[8]  There  Is,  however,  another  question  In- 
volved in  this  case  that  is  of  greater  Impor- 
tance than  the  one  we  have  just  been  dis- 
cussing and  one  of  which  the  litigating 
parties  do  not  have  exdusive  controL  By  sec- 
tion 2371,  R.  S.  1909,  the  plaintiff  in  a  di- 
vorce suit  is  required  to  accompany  his  peti- 
tion with  an  affidavit  that  the  complaint  is 
not  made  by  collusion  between  the  plaintiff 
and  the  defendant  for  the  mere  purpose  of 
being  separated  from  each  other.  "Mar- 
riage is  more  than  a  mere  civil  contract.  It 
is  a  matter  of  state  concern ;  and,  when  the 
marital  relation  is  once  created,  it  cannot  be 
dissolved  by  any  agreement  of  the  parties. 

*  •  *  The  law  Is  well  settled  that  an 
agreement  having  for  its  object  and  consider- 
ation the  granting  of  a  divorce  Is  illegal  and 
void.  •  *  •  The  law  does  not  favor  di- 
vorce. •  •  •  Therefore  any  agreement 
for  divorce,  or  any  collateral  bargaining  pro- 
motive of  it,  is  unlawful  and  void.' "  Any 
bargaining  between  the  husband  and  wife  so 
that  he  can  get  a  decree  cheaper  than  be 
otherwise  would  get  it  is  collusion.  "It 
makes  no  difference  how  just  a  cause  may  be, 
if  the  parties  collude  in  the  management  of 
the  case  before  the  court,  this  is  coUusion." 
Blank  v.  Nohl,  112  Mo.  159,  167,  et  seq.,  20 
S.  W.  477,  479  (18  L.  R.  A.  350).  In  the  same 
opinion  it  is  said :  "The  antfaorities  are  na- 
merous  to  the  effect  that  any  agreement  that 
the  defendant  in  a  divorce  suit  will  not  make 
a  defense,  or  having  for  Its  object  the  disso- 
lution of  a  marriage  contract,  or  designed  to 
promote  and  facilitate  divorce,  is  void,  t>e- 
cause   opposed    to   the  policy  of   the   law. 

•  •    • " 

[4]  It  is  apparent  from  the  testimony  of 
both  parties  in  this  case  that  material  &cts 
claimed  by  each  of  them  to  exist  were  sup- 
pressed, and  that  but  for  the  suppression  by 
the  husband,  according  to  his  own  testimony, 
of  the  charges  he  otherwise  wonld  have  made 
against  his  wife,  he  would  have  been  unable 
to  procure  her  signature  to  the  answer  and 
would  have  been  unable  to  proceed  with  his 
divorce  suit  without  a  contest 

"Courts  are  justified  in  calling  for  a  fall 
and  complete  disclosure  of  all  of  the  facts, 
on  both  sides,  before  dissolving  the  relation. 
And  when  the  parties  then  institute  a  pre- 
tended suit,  under  a  collusive  agreement  be- 
tween themselves  to  cheat  the  court  by  fal- 
sifying or  concealing  the  facts,  and  this  col- 
lusion Is  shown  to  exist  at  any  stage  of  ttie 
proceeding,  it  is  deemed  a  conspiracy  against 
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justice  and  will  'stop  the  Judicial  wheels  for 
the  obvloiis  reason  that  courts  sit  to  advance 
justice  and  antagonize  fraud."'  Gentry  v. 
Gentry,  67  Mo.  App.  S50,  553.  It  Is  thus  ap- 
parent that,  Ignoring  the  first  proposition 
above  discussed  and  accepting  the  testimony 
of  the  defendant  in  this  case  as  true,  it  would 
be  against  public  policy  to  allow  the  decree 
of  divorce,  under  the  circumstances  existing 
In  this  case,  to  stand. 

The  defendant  in  this  case  places  consider- 
able stress  upon  the  conduct  of  his  wife  in 
writing  the  letter  from  which  we  quoted; 
but  we  are  unable  to  see  that  this  can  mili- 
tate against  her  upon  the  first  point  dis- 
cussed for  the  reason  that  there  was  nothing 
in  that  letter  that  would  indicate  that  she  in 
any  manner  intended  to  waive,  or  considered 
that  she  was  waiving,  the  right  she  supposed 
she  had  under  her  agreement  with  him  to  be 
notified  before  the  petition  for  divorce  was 
taken  up  and  the  decree  entered.  The  only 
question  to  which  that  letter  could  be  ad- 
dressed would  be  that  she  was  not  imposed 
uiKin,  and  that  after  she  had  had  an  oppor- 
tunity to  reflect  and  pass  from  under  the  in- 
fluence of  his  kind  treatment  of  her  while 
he  was  there,  she  yet  recognized  that  she  had 
voluntarily  signed  the  answer ;  but  that  ques- 
tion is  not  material  to  our  determination  of 
the  case. 

Conceding  that  this  letter  does  show  a 
mercenary  spirit  on  the  part  of  the  wife  and 
a  willingness  to  sell  the  privilege  of  a  divorce 
to  her  husband,  that  would  have  much  weight 
in  an  ordinary  suit  where  the  parties  had  a 
right  to  agree  as  to  the  price  and  terms  of  a 
particular  judgment.  It  counts  for  nothing, 
however,  in  a  divorce  proceeding,  where  all 
such  bargaining  is  illegal  and  void.  As  be- 
tween the  public,  which  is  a.  party  to  every 
divorce  proceeding  and  is  represented  by  the 
court,  and  the  parties  of  record,  the  fact  that 
the  complaining  party  here  was  willing  to  or 
did  collude  in  allowing  the  divorce  to  be 
granted,  furnishes  no  reason  why  the  court, 
representing  the  state,  should  not  set  aside 
the  decree  because  of  fraud  and  collusion  in 
a  suit  of  the  character  of  the  one  now  under 
consideration. 

[5]  It  was  also  disclosed  by,  the  testimony 
that  the  wife,  after  she  had  received  notice 
of  the  granting  of  the  decree  of  divorce,  sign- 
ed deeds  to  real  estate  and  acknowledged  and 
declared  herself  therein  as  single  and  unmar- 
ried. This  cannot  aftect  our  decision  upon 
the  second  proposition  discussed,  because  by 
no  conduct  of  hers  can  she  give  validity  to 
the  unlawful  conduct  of  the  husband  in  pro- 
curing the  divorce. 

Nothing  that  we  have  said  herein  Is  in- 
tended to  lend  any  encouragement  to  either 
of  the'  parties  hereto  as  to  the  merits  of  their 
claims  against  each  other,  because  with  that 
we  have  nothing  whatever  to  do;  that  is  a 
matter  that  cannot  be  Inquired  into  in  this 


action,  except  to  define  the  condltfons  under 
which  the  agreement,  the  defendant  here 
claims  to  have  had  with  his  wife,  was  ob- 
tained and  undertaken  to  be  consummated. 
The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

STURGIS,    J.,    concurs.    FARRINGTON, 
J.,  not  slttiiig. 


WEIiLER  T.  MISSOURI  LUMBEiR  &  MIN- 
ING CO. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
11,  1913.) 

1.  PusADiNG  (I  214*)— Dbmubber— Effect. 

A  demurrer  admits  all  facts  well  pleaded 
and  the  inferences  of  fact  which  may  be  rea- 
sonably drawn  therefrom,  but  not  conclusiona 
of  law  nor  the  conclusions  of  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fl  B2&-5S4 ;   Dec.  Dig.  (  214.«) 

2.  Pleading  (J  193*)— Dekubbbb— Effect.     •• 

It  is  no  ground  for  demurrer  in  actions  at 
law  that  the  prayer  for  relief  is  not  warranted 
by  the  averments  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  425,  428-435,  437-443 ;  Dec.  Dig. 
§  193.*] 

3.  Pleading  (|  8*)— Petition  —  Conclusions 
OF  Law. 

In  an  action  for  damages  for  obstructing  a 
navigable  stream  upon  which  plaintiff  rafted 
logs  to  his  sawmill,  allegatioD  that  by  reason  of 
the  obstruction  bis  mill  was  rendered  entirely 
worthless,  and  that  he  was  caused  to  remove  it 
to  another  place  where  he  could  obtain  the  nec- 
essary logs,  is  a  conclusion  of  the  pleader,  par^ 
ticularly  when  the  petition  stated  that  the  ob- 
structions were  temporary  and  could  be  re- 
moved. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SI  12-28%.  68;  Dec.  Dig,  {  8.*] 

4.  Navigable  Watebb  (J  19*)— Pubuo  Ndi- 

SANCE — ObSTETJOTION    OF   RiVEB. 

The  obstruction  of  a  navigable  stream  is  a 
public  nuisance. 

[EM.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {{  59-63,  67-72 ;  Dec.  Dig. 
I  19.»] 

5.  Ndisance    (I    72*)  — Public    Nuisance  — 
Rights  of  Actior. 

In  an  action  for  damages  because  of  the 
maintenance  of  a  public  nuisance,  the  plaintiff 
must  show  special  damages  different  from  those 
incurred  by  the  public  generally. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  H  164-169 ;   Dec.  Dig.  f  72.*] 

6.  NuisANCB   (J   72*)  — Public   Nuisance  — 
Rights  of  Actior. 

That  the  injury  to  plaintiff  by  a  public 
nuisance  is  greater  in  degree  than  that  suffer- 
ed by  the  public  generally  will  not  authorize  the 
maintenance  of  an  action  where  it  is  of  the 
same  kind. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §g  164-169 ;   Dec.  Dig.  {  72.* j 

7.  Dakages  (S  141*)— Petition — Sufficiency. 

It  is  not  necessary  for  the  petition  to  al- 
lege the  measure  of  damages,  for  that  is  a  mat- 
ter to  be  regulated  by  the  court  in  the  instruc- 
tions. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  U  406-408,  412,  414,  416;  Dec. 
Dig.  I  141.»r 
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8.  Navioabu!  Watebs  (I  26*)— Public  Ntn- 
BANOB— Actions— Petitions  —  SuFnciBNor. 

A  petition  alleging  that  plaintiff  was  oper- 
ating a  sawmill  on  the  banks  of  a  navigable 
liver  and  rafting  logs  to  his  sawmill,  that  de- 
fendant placed  a  boom  in  the  river  above  bis 
sawmill,  preventing  logs  from  passing  by,  to 
plalntifrs  damage,  Is  sufficient  to  state  a  cause 
of  action  for  maintenance  of  a  public  nuisance ; 
the  allegations  showing  an  injury  different  in 
kind  from  that  suffered  by  the  public  generally. 

[Ed.    Note.— For  other   cases,   see   Navigable 

Waters,  Cent  Dig.  U  13a-166;    Dec  I^.  i 
26.*] 

9.  Navigable  Watkbs  (J  21*)— Pubuo  Ndi- 
SANCE— Actions— DErKNSEs. 

Where  defendant  maintained  a  boom  above 
plaintiff's  sawmill,  preventing  him  from  raft- 
ing logs  down  the  branch  of  a  navigable  stream 
upon  which  the  sawmill  was  located,  it  is  no  de- 
fense that  such  channel  came  back  to  the  main 
stream  below  the  boom,  and  the  logs  might,  by 
artificial  means,  have  been  forced  upstream. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  |{  121-127,  130,  131;  Dec 
Dig.  I  21.»] 

10.  DAUAon     (i     106*)  —  Obstbuction     ow 

Stbeam. 

Where  defendant  obstructed  a  navigable 
stream,  preventing  plaintiff  from  rafting  logs 
to  his  sawmill,  and  the  obstruction  was  of  a 
temporary  character,  the  damages  recoverable 
for  the  maintenance  of  such  temporary  nuisance 
would  be  the  loss  caused  by  reason  of  the  mill 
being  idle  during  the  time  of  maintenance,  and 
neither  can  permanent  damages  be  allowed,  nor 
can  plaintiff  obtain  damages  for  the  cost  of 
removing  his  mill  to  another  point,  except  on 
the  theory  that  the  cost  of  removal  would  be 
less  than  the  damages  from .  the  enforced  idle- 
ness. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  272;   Dec  Dig.  |  106.*] 

11.  Dahaoks  (S  62*)— Duty  to  Minimize. 

A  par^  who  is  damaged  by  the  wrongful 
act  of  another  should  take  all  reasonable  pre- 
cautions to  protect  his  property  and  minimize 
his  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  119-131 ;    Dec  Dig.  i  62.*] 

12.  Navigable  Watebs   (i  26*)  —  Pleadiho 
AND  Pboof. 

In  an  action  for  damages  for  maintaining 
a  boom  across  a  navigable  river,  which  pre- 
vented plaintiff,  a  sawmill  owner,  from  rafting 
logs  to  bis  mill,  where  the  only  damage  alleged 
was  the  cost  of  removing  the  sawmill  to  a  point 
above  the  boom,  evidence  of  losses  by  reason  of 
having  timber  worked  up  at  other  sawmills  and 
by  reason  of  the  added  expense  of  manufactur- 
ing the  timber  at  the  new  location  is  inadmis- 
sible. 

WEd.   Note.— Fop  other  cases,   see   Navigable 
aters,  Cent  Dig.  H  133-166;    Dec  Dig.  S 
26.*] 

13.  Tbial  (I  2B1*)—Recovebt— Pleadings. 

An  instmction  which  permits  the  jury  to 
give  a  verdict  for  more  damages  than  asked  by 
the  pleader  is  erroneous. 

[Ed.  Note.— For  other  oases,  see  Trial,  Cent 
D«.  iS  687-595 ;    Dec.  Dig.  §  251.*] 

14.  Judgment    (|  268*)— Review- Habhless 

EiBBOB. 

A  judgment  in  excess  of  the  amount  claimed 
is  improper,  and  will  be  reversed. 

[Ed.   Note.— For  other   cases,   see  Judgment 
Cent  Dig.  §§  443,  444;   Dec.  Dig.  f  253.*] 
16.  Navigable  Watebs  (|  1*)— What  Con- 
stitutes. 

Under  Const,  art  1,  I  1,  reserving  to  the 
people   the   free   use  of   all  navigable   streams 


Wa 


leading  to  the  Mississippi  as  a  common  high- 
way, a  stream  capable  of  transporting  commerce 
in  any  manner  in  wU<^  commerce  is  ordinarily 
conducted,  is  deemed  a  floatable  stream,  and  is 
a  public  highway. 
JBi.  Note.— For  other  cases,  see  Navigable 
aters,  Cent  Dig.  {{  6-16;   Dec  Dig.  |  1.*] 

16.  Navigable  Watkbs  (|  26*)— Navioabu 
Stbeamb— What  OoNsnTTrrss. 

The  question  whether  a  stream  is  navigable 
is  one  of  fact  for  the  jury. 

W[Ed.   Note.— For  other  cases,   see  Navigable 
aters,  Cent  Dig.  |i  133-166;    Dec  Kg.  { 
26.*] 

17.  Navioabue  Watebs   (|  26*)  —  Obstbuo- 
TiONS— AonoN. 

In  an  action  for  damages  for  obstructing 
a  navigable  stream,  it  is  no  defense  that  de- 
fendant and  its  predecessors  Iiad  deepened  the 
channel  and  made  it  more  suitable  for  the  pur- 
pose used. 

W'Ed.   Note. — For   other  cases,   see  Navigable 
aters.  Cent  Dig.  {{  133-166;    Dec  Dig.  { 
26.*] 

Appeal  from  Circuit  Court,  Carter  Coonty; 
W.  N.  Evans,  Judge. 

Action  by  George  Weller  against  the  IiOs- 
souri  Lumber  &  Mining  Company.  From  a 
judgment  for  plaintifl,  defendant  appeals. 
Reversed  and  remanded. 

L.  F.  Dinning,  of  Poplar  Bluff,  L.  B. 
Shuck,  of  Eminence,  Garry  H.  Yount,  of  Van 
Buren,  and  W.  J.  Orr,  of  Springfield,  for 
appellant 

FABBINGTON,  J.  Tbls  is  an  action  for 
damages  alleged  to  have  been  suffered  by 
plaintiff  as  operator  of  a  sawndll  by  reason 
of  tbe  obstruction  of  a  navigable  stream  in 
which  plaintiff  floated  logs.  The  trial  re- 
sulted In  a  verdict  for  plalntUf,  the  jury  as- 
sessing his  damages  at  the  sum  of  $560, 
and  defendant  has  appealed. 

Tbe  petition  alleged  that  plaintiff,  in  No- 
vember, 1911,  was  engaged  in  the  operation 
of  a  sawmill  on  tbe  banks  of  the  Current 
river,  a  navigable  stream,  and  that  in  tbe 
conduct  of  said  business  he  was  engaged  in 
floating  logs  in  said  river  to  his  sawmill; 
that  all  the  logs  received  by  plaintiff  at  bis 
sawmill  were  either  rafted  or  floated  down 
said  river  to  said  mill,  where  the  same  were 
taken  out  of  the  water  and  manufactured 
by  plaintiff  into  lumber  for  sale  upon  the 
various  markets.  It  was  alleged  that  de- 
fendant company  was  likewise  engaged  in 
floating  logs  and  ties  in  said  river,  and  that, 
to  facilitate  its  business,  and  to  enable  it 
-more  easily  to  remove  said  logs  from  tbe 
water,  defendant  had  constructed  and  main- 
tained ui)on  and  across  said  river  at  various 
points  near  the  location  of  plaintiff's  saw- 
mill certain  obstructions  for  tbe  purpose  of 
arresting  the  progress  of  logs,  said  obstruc- 
tions being  commonly  called  booms,  and 
which  were  so  arranged  and  located  In  said 
river  as  to  be  removable,  and  when  not  in 
use  could  be  so  placed  as  not  to  interfere 
with  the  navigation  of  said  river;    that  in 


•FW  otber  easai  lee  same  topic  and  ncUoo  NUMBBa  la  Das.  Die.  ft  Am.  Ols-  Ksr-No.  Ssriw  4k  Sep'r  ladexei 


Digitized  by 


Google 


Uo.) 


WELLER  V.  MISSOURI  LUMBER  ft  MINING  CO. 


^55 


November,  1911,  defendant  had  constructed 
upon  and  across  the  waters  of  said  river, 
above  the  location  of  plalntUfs  mill,  a  cer- 
tain boom  for  the  pnrpose  of  arresting  the 
progress  of  logs,  and  wlllfally  and  mali- 
ciously, with  the  Intent  to  Injure  plalntUt  and 
deprive  him  of  the  right  to  float  logs  In  said 
river  to  his  sawmill,  did  so  place  said  boom 
as  to  prevent  plaintifl  floating  logs  in  said 
river  to  his  sawmill,  "thereby  rendering  his 
said  mill  entirely  worthless,  and  causing 
plaintiff,  at  great  expense  to  himself,  to  re- 
move said  mill  to  another  place  where  he 
coold  obtain  the  necessary  logs  for  the  oper- 
ation of  said  mill."  It  la  alleged  that  the 
expense  of  removing  the  sawmill  to  another 
place  was  $500,  for  which  actual  damages 
judgment  is  asked.  Punitive  damages  in 
the  sum  of  $2,000  is  then  prayed  for  by  rea- 
son of  the  willful,  and  malicious,  and  un- 
lawful obstruction  of  said  river. 

After  the  court  had  overruled  a  demurrer 
to  the  petition,  defendant  filed  as  its  answer 
a  general  denial. 

[1]  Api>ellant  makes  the  point  that  the  pe- 
tition does  not  state  facts  sufBdent  to  con- 
stitute a  cause  of  action,  and  that  its  de- 
murrer thereto  should  have  been  sustained. 

[2-4]  Mow  it  is  a  familiar  principle  that  a 
demurrer  to  a  pleading  admits  facts  well 
pleaded  and  all  Inferences  of  fact  that  may 
be  fairly  and  reasonably  drawn  therefrom 
(American  Brewing  Oo.  v.  City  of  St  Louis, 
187  Mo.  367,  86  S.  W.  129,  2  Ann.  Gas.  821), 
but  not  conclusions  of  law  nor  conclusions 
of  the  pleader  on  the  facts  of  the  cause  of 
action  (Donovan  v.  Boeck,  217  Mo.  70,  116 
S.  W.  543);  It  admits  the  truth  of  the  facts 
stated  In  the  pleading  ag^alnst  which  it  is 
leveled,  and  invokes  the  Judgment  of  the 
court  thereon  as  to  the  law  concerning  plaln- 
tift's  right  of  recovery  (Pldgeon  v.  United 
Rys.  Co.,  154  Mo.  App.  20,  133  S.  W.  130). 
On  demurrer,  all  reasonable  inferences  are 
indulged  in  favor  of  the  pleading.  Mason 
V.  Deltering,  132  Mo.  App.  loc.  cit  36,  111 
S.  W.  862.  A  demurrer  does  not  reach  a 
prayer  for  relief.  Whltmore  v.  Xeager,  8 
Mo.  App.  682.  In  actions  at  law,  a  demur- 
rer will  not  lie  because  the  prayer  for  re- 
lief Is  not  warranted  by  the  averments  of 
the  petition;  the  court  may  grant  any  re- 
lief consistent  with  the  case  made  by  the 
evidence  and  embraced  wlthla  the  Issues. 
Baker  v.  Railway  Co.,  34  Mo.  App.  loc.  clt 
110;  Carthage  Nat  Bank  v.  Poole,  160  Mo. 
App.  loc.  cit  143,  141  S.  W.  729.  The  aver- 
ment of  the  petition  under  consideration  that 
plaintiff's  mill  was  rendered  entirely  worth- 
less, and  that  plaintiff  was  caused  at  great 
expense  to  remove  it  to  another  place  where 
he  could  obtain  the  necessary  logs  for  Its 
operation,  was  a  conclnslon  of  the  pleader, 
palpably  so  when  it  is  observed  that  plain- 
tiff had  Just  alleged  that  the  booms  were 
temporary  structures  so  arranged  and  locat- 
ed in  the  river  as  to  be  removable,  and  that 


when  not  in  use  they  could  be  so  placed  as 
not  to  Interfere  with  the  navigration  of  said 
river.  Plaintiff  charged  an  ol>struction  of 
a  navigable  river,  L  e.,  a  public  nuisance 
(Georgetown  v.  Alexandria  Canal  Co.,  12 
Pet  91,  9  L.  Bd.  1012),  and  this  charge  was 
admitted  by  the  demurrer  (Leplre  v.  Elenk, 
169  Mich.  243,  134  N.  W.  1119,  1120). 

[5,  6]  Now  it  is  held  that.  In  an  action  for 
damages  because  of  the  maintenance  of  a 
public  nuisance,  special  dtunages  must  be 
averred  and  proved.  Smith  v.  McConatby, 
11  Mo.  617.  The  rule  as  announced  in  29 
Cyc.  at  page  327,  is  as  follows:  "Where  a 
private  individual  has  sustained  any  par- 
ticular and  special  injury  over  and  above 
that  sustained  by  the  public  generally,  as  a 
direct  result  of  an  obstruction  [of  navigable 
waters],  he  may  maintain  an  action  to  re- 
cover damages  therefor ;  but,  if  he  "has  re- 
ceived no  special  damage,  an  action  cannot 
be  brought  by  him."  Again,  at  page  328: 
"In  an  action  by  a  private  Individual,  the 
complaint  must  allege  some  special  Injury 
which  he  has  sustained  of  a  dlfferoit  char- 
acter from  the  general  injury  to  the  pub- 
lic." The  reason  special  damages  must  be 
alleged  Is  that  the  law  does  not  presume  or 
Imply  damage  to  any  partlcnlar  Individual 
from  the  public  offense.  Hart  v.  Bvans,  8 
Pa.  13.  The  gravamen  of  an  action  for  ob- 
structing a  private  way  is  the  obstruction; 
in  case  of  a  public  way  it  is  the  special  in- 
jury to  the  plaintiff.  Powell  v.  Bunger,  91 
Ind.  64,  67;  Baker  v.  Boston,  12  Pick. 
(Mass.)  184,  22  Am.  Dec  421,  425;  Platte  & 
Denver  D.  Oa  v.  Anderson,  8  Colo.  131,  6 
Paa  616;  cases  dted  in  4  L.  R.  A.  212,  note. 
It  is  not  enough  that  the  Injury  to  him  is 
greater  In  degree  than  the  public  generally 
suffer,  if  it  be  the  same  in  kind.  Thelan  v. 
Farmer,  86  Minn.  226,  30  N.  W.  670.  It  must 
be  different  in  kind.  Pedrick  v.  Railroad, 
143  N.  O.  486,  66  S.  E.  loa  dt  881,  10  L.  R. 
A.  (N.  S.)  664.  See,  also,  generally.  Berry  v. 
Railroad,  214  Mo.  loc.  dt  606,  114  S.  W.  27; 
Scheurich  v.  Light  Co.,  109  Mo.  App.  loc.  dt 
421,  84  S.  W.  1003. 

[7-1]  In  the  case  of  Ireland  v.  Bowman 
(Ey.)  114  S.  W.  338,  logs  belonging  to  the 
owner  of  a  mill  on  a  navigable  stream  were 
caught  and  damaged  by  a  dam  constituting 
a  nuisance,  and  it  was  held  that  the  measure 
of  damages  was  the  deterioration  of  the 
logs  while  detained,  the  valne  of  labor  in 
getting  the  logs  over  the  dam,  and  any  ex- 
pense incurred  by  reason  of  the  dam,  and 
any  diminution  in  the  value  of  the  log  own- 
er's property  by  reason  of  the  nuisance. 

In  the  case  of  Creech  v.  Humptuilps  B.  & 
R.  I.  Co.,  37  Wash.  172,  79  Pac.  633,  the  pe- 
tition, in  an  action  to  recover  damages  caus- 
ed by  the  obstruction  of  a  navigable  stream 
or  slough,  alleged  generally  that  plaintiffs 
were  thereby  greatly  delayed  in  marketing 
their  logs,  were  put  to  great  expense  by  rea- 
son of  the  obstruction,  were  unable  to  use 
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their  logging  engine  which  was  on  the  land,  I 
were  unable  to  keep  the  hired  help  in  their 
camps  employed,  and  had  been  damaged  In 
the  sum  of  $500,  and  would  be  damaged 
thereafter  in  the  sum  of  $25  per  day  until 
the  obstruction  was  removed.  It  was  held 
that  the  petition,  in  the  absence  of  a  de- 
mand for  a  bin  of  particulars  or  a  motion 
to  make  the  same  more  deQnlte  and  certain, 
was  sufficiently  specific  to  entitle  plaintiffs 
to  recover  for  the  idleness  of  their  logging 
engine  and  men,  and  for  damages  in  being 
compelled  to  discharge  men  and  employ  oth- 
ers at  a  higher  rate  of  wages. 

In  the  case  of  Page  v.  Lumber  Co.,  53 
Minn.  492,  500,  56  N.  W.  608,  609,  this  lan- 
guage is  used:  I'No  general  rule  can  be  laid 
down  for  determining  whether  a  pleading 
shows,  or  whether  the  evidence  produced 
upon  a  trial  tends  to  establish,  a  cause  un- 
der the  principle  or  rule  that,  to  maintain 
an  action  for  a  wrong  or  injury  arising  out 
of  the  maintenance  of  a  public  nuisance,  an 
individual  must  have  sustained  special  in- 
Jury  diftering  in  kind,  not  merely  in  degree 
or  extent  from  that  sustained  by  the  gen- 
eral public;  and  we  shall  not  attempt  it." 
In  holding  that  particular  case  to  be  within 
the  rule,  the  court  overruled  the  case  of 
Swanson  y.  Boom  Co.,  42  Minn.  532,  44  N. 
W.  986,  7  L.  R.  A.  673,  a  case  somewhat 
similar  to  the  one  at  bar. 

Has  the  plaintiff  shown  in  his  petition 
that  he  sustained  special  injury  to  his  prop- 
erty, different  from  that  which  would  be 
suffered  by  the  public  generally?  If  he  has, 
he  has  stated  a  cause  of  action;  otherwise, 
he  has  not.  Bailey  v.  Culver,  84  Mo.  loc.  cit. 
538.  In  determining  this  question  in  this 
particular  case,  it  should  be  borne  In  mind 
that  it  is  not  necessary  that  the  petition  al- 
lege the  measure  of  damages,  as  that  is  a 
matter  to  be  regulated  by  the  court  in  the 
instructions.  St  Louis  Trust  Co.  v.  Bam- 
brick,  149  Mo.  560,  51  S.  W.  706.  This,  pe- 
tition alleges  that  plaintiff  was  engaged  In 
operating  a  sawmill  on  the  banks  of  the 
Current  river  and  in  floating' logs  down  said 
river  to  his  sawmill,  and  that  all  the  logs 
received  at  his  sawmill  were  either  rafted 
or  floated  down  said  river  to  said  sawmill; 
that  defendant  so  placed  a  boom  in  said  riv- 
er above  the  location  of  plaintiff's  sawmill 
as  to  prevent  plaintiff  floating  logs  in  said 
river  to  his  sawmill.  We  think  this  was  a 
sufficient  allegation  of  special  injury  to  the 
plaintiff — different  in  kind  from  that  suffer- 
ed by  the  general  public.  This -was  an  al- 
legation that  the  ingress  to  plaintiff's  mill 
was  entirely  cut  off  by  the  maintenance  of 
the  obstruction.  It  is  true  (as  shown  by  the 
evidence)  that  the  slough  on  the  bank  of 
which  the  sawmill  was  located  came  back  to 
the  main  channel  of  the  Current  river  be- 
low the  sawmill.  This,  howevei-,  was  not 
such  a  highway  left  open  to  the  plaintiff 
as  to  be  a  practical  way  to  get  logs  to  his 


sawmill,  for  they  would  not  float  upstream, 
and  some  artifldal  force  would  be  required. 
He  was  entitled  to  float  them  down  the 
stream  (It  being  admitted  by  the  demurrer 
that  it  was  navigable),  and  that  way  was 
entirely  obstructed. 

As  wUl  be  found  upon  examining  the  au- 
thorities in  this  country,  the  courts  are  divid- 
ed on  the  question  as  to  what  is  sufficient 
allegation  and  what  is  sufficient  proof  of 
special  injury  where  the  litigation  grows  out 
of  an  obstruction  of  a  public  highway,  es- 
pecially a  navigable  stream.     As  has  been 
shown  herein,  the  law  is  well  settled  that,  if 
the  party   complaining   is   damaged   in  the 
same  manner — if  his  damage  is  of  the  same 
kind — as  the  general  public,  be  is  forbidden, 
on  the  theory  of  preventing  multiplicity  of 
suits,  to  maintain  a  private  action  for  dam- 
ages.   If,  however,  he  sustains  some  damage 
over  and  beyond  the  rest  of  the  community 
by  reason  of  the  maintenance  of  a  public 
nuisance,  his  private  action  will  lie.    Givens 
V.  Van  Studdiford,  86  Mo.  149,  56  Am.  Rep. 
421.     Many  of  the  courts   throughout  the 
country  have  held  that.  In  order  that  a  pri- 
vate action  may  be  maintained  for  the  in- 
Jury  caused  by  the  obstruction  of  a  public 
highway,  such  obstruction  must  be  adjacent 
to  the  property  of  the  plaintiff.    This  ques- 
tion has  been  thoroughly  reviewed  in  this 
state  in  the  case  of  Charles  H.  Heer  D17 
Goods  Co.  V.  Citizens'  Ry.  Co.,  41  Mo.  App. 
63,  holding  that  it  is  not  necessary  that  the 
obstruction  be  directly  in  front  of  or  adja- 
cent to  the  property  of  the  plaintiff.    The 
opinion  in  that  case  fnlly  discusses  the  Mis- 
souri decisions  on  the  question,  and  the  rea- 
soning and  conclusion  meet  with  our  appror- 
al.    That  case  was  dted  in  Foudry  v.  Rail- 
road, 130  Mo.  App.  loc  dt  117,  109  S.  W. 
80.    Although  the  Heer  decision  deals  with 
an  obstruction  of  a  public  highway  in  a  city, 
the  question  is  the  same  as  is  presented  here, 
and  the  facts,  so  far  as  the  reasoning  lead- 
ing up  to  that  decision  is  concerned,  are  the 
same.     It   was   shown   in   that   case   that, 
though  the  obstruction  was  not  in  front  of 
plaintiff's  property,  it  was  at  such  a  place  as 
would  prevent  customers  of  the  plaintiff  dry 
goods  company  driving  with  their  vehicles 
to  its  store,  and  that  there  was.  practically 
no  other  way  they  could  reach  its   store. 
This,  the  court  held,  showed  a  special  injoir- 
In   our  case  the  petition   avers   that   this 
stream  was  the  only  way  in  which  plaintiff 
could  supply  his  sawmill  with  logs,  and  tbat 
it  was  cut  off  by  the  obstruction;  hence  the 
loss  to  plaintifl  was  certainly  one  over  and 
beyond  that  sustained  by  the  public  gener- 
ally.    So  we  say  that  the  plaintiff  in   his 
petition  does  plead  enough  facts  to  show  a 
special  injury;    but  he  draws  an  erroneous 
conclusion  in  his  averment  that  the  obstrac- 
tion  rendered  his  mill  entirely  worthless,  and 
caused  him  at  great  expense  to  remove  It  to 
another  place,  having  just  before  alleged  tbat 
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the  obstruction  was  a  temporary  affair  and 
easily  removable. 

[10,11]  The  damages  recoverable  for  the 
maintenance  of  snch  temporary  nuisance 
would  be  tbe  loss  be  would  be  able  to  show 
by  reason  of  his  mill  being  Idle  during  tbe 
maintenance  of  tbe  obstruction  and  his  be- 
ing prevented  from  floating  logs  to  bis  saw- 
mill; this  being  the  only  way,  according  to 
the  petition,  by  which  he  could  get  logs  for 
the  operation  of  the  mill.  Permanent  dam- 
ages are  not  allowed  for  temporary  nuisanc- 
es that  may  be  abated.  Schoen  v.  Kansas 
City,  65  Mo.  App.  134.  The  only  theory  on 
which  it  would  be  permissible  to  allow  the 
cost  of  removing  plaintiff's  mill  would  be  In 
mitigation  of  the  damages  which  would  have 
resulted  to  plaintiff  from  leaving  his  mill 
stand  Idle  during  the  time  the  river  was 
wrongfully  obstructed;  1.  e.,  the  cost  of  re- 
moving the  mill  would  be  less  than  such 
other  damages  would  have  been.  Even  as 
against  defendant's  wrong  in  obstructing  the 
river,  the  plaintiff  not  only  had  a  right  but  it 
was  his  duty  to  take  any  reasonable  precau- 
tion to  protect  his  property  and  minimize  the 
damage.  See  Springfield  Southwestern  Rail- 
way Go.  y.  Schweitzer  (decided  by  this  court) 
158  S.  W.  1058,  and  authorities  therein  dted 
bearing  on  this  question. 

[12]  The  plaintiff,  however,  by  his  petition 
only  alleged  special  damages  occasioned  by 
having  to  move  his  sawmill.  He  was  allowed 
to  prove  that  he  lost  $126,  because  a  raft  of 
logs  which  he  was  floating  down  the  river 
could  not  be  gotten  by  the  obstruction,  and 
he  was  compelled  to  float  them  on  down  the 
river  to  another  sawmill,  where  it  cost  that 
much  more  to  have  them  sawed  than  It  would 
have  cost  to  saw  them  at  plaintiff's  milL 
Undoubtedly  this  would  have  been  a  special 
damage  had  the  petition  been  so  framed  as  to 
admit  of  this  proof.  Arpln  v.  Bowman,  83 
Wis,  64,  63  N.  W.  151;  Potter  v.  RaUway 
Co.,  95  Mich.  389,  54  N.  W.  956;  Creech  v. 
HumptuUps  B.  &  R.  I.  Co.,  37  Wash.  172,  79 
Pac.  633. 

Plaintiff  was  also  permitted  to  show  that 
he  had  300,000  feet  of  standing  timber  up 
the  river,  to  which  point  he  moved  his  saw- 
mill, and  that  it  would  cost  about  $900  more 
to  work  it  up  at  that  place  than  if  he  could 
float  the  logs  down  the  river  to  be  sawed  at 
tbe  old  location.  This  was,  of  course,  in- 
competent for  the  same  reason,  and  for  the 
further  reason  that  there  was  no  showing 
whatever  how  long  it  would  have  taken  to 
cut  the  timber,  and  float  it  down  the  river  to 
the  old  location,  and  saw  it  (the  300,000  feet) 
had  he  been  permitted  to  float  it  to  the  old 
location.  This  proof  was  not  admissible  for 
tbe  reason  that,  unless  the  timber  could  have 
been  cut,  floated,  and  sawed  within  the  time 
the  nuisance  was  maintained,  so  as  to  be 
proper  damages  for  the  maintenance  of  a 
temporary  nuisance,  its  admission  might  re- 
sult in  the  allowance  of  permanent  damages 
for  the  maintenance  of  a  temporary  nui- 


sance. Indeed,  the  plaintiff  on  cross-exam- 
ination testified  that  he  bad  run  his  sawmlll- 
at  the  old  location  nearly  14  months,  and 
that  the  capacity  was  from  4,000  to  10,000 
feet  per  day,  depending  on  the  number  of  men 
employed ;  that  only  4  cars  of  lumber  (oak) 
had  been  shipped,  each  containing  from 
6,000  to  10,000  feet,  and  that  he  received  $14 
per  1,000  feet  for  some,  $16  for  some,  and 
$17  for  some;  that  it  cost  him  about  $17  per 
1,000  feet  to  get  the  lumber  from  the  timber 
land  to  the  St  Louis  market.  Upon  being 
asked  to  whom  he  sold  lumber  for  $17  per 
1,000  feet,  he  answered,  "The  American  Car 
&,  Foundry  Company;"  but  later  said  they 
paid  him  $25  per  1,000  feet 

The  only  evidence  which  was  admissible 
on  the  measure  of  damages  under  tbe  aver- 
ments of  the  petition  was  that  concerning 
the  expense  of  removing  tbe  sawmill,  and  the 
plaintiff's  testimony  was  that  this  expense 
amounted  to  $150. 

[13,14]  The  petition  prayed  for  $500  ac- 
tual and  $2,000  punitive  damages.  The  court. 
In  the  only  instruction  on  the  measure  of 
damages  (given  at  plaintiff's  request),  told 
tbe  Jury  that,  if  their  verdict  was  for  the 
plaintiff,  his  damages  should  be  assessed  at 
such  sum  as  they  believed  from  the  evidence 
he  sustained,  "not  exceeding,  however,  the 
sum  of  $1,6()0."  There  was  no  instruction 
on  punitive  damages.  The  Jury  returned  a 
verdict  assessing  plaintiff's  actual  damages- 
at  the  sum  of  $550,  which  was  $50  more  than 
the  petition  prayed  for  as  to  that  kind  of 
damages,  and  which  was  evidently  allowed 
on  account  of  the  Jury  having  taken  into  con- 
sideration the  evidence  admitted  which  was 
incompetent  under  the  petition.  Defendant 
excepted  to  the  instruction,  and  preserved 
the  question  for  our  consideration.  It  has 
long  been  the  settled  rule  of  law  that  an  in- 
struction la  improper  which  permits  the  Jury 
to  give  a  verdict  for  a  greater  sum  than, 
that  asked  by  the  pleadings.  Wright  v. 
Jacobs,  61  Mo.  19;  Dunlap  v.  Eelley,  115 
Mo.  App.  loc.  cit  616,  92  S.  W.  140.  The 
measure  of  plalntifTs  recovery  Is.  governed 
by  the  amount  claimed,  and,  where  tbe  Judg- 
ment is  in  excess  of  that  amount,  it  will  be 
reversed.  Horton  v.  Railway  Co.,  83  Mo. 
641;  Beck  with  v.  Boyce,  12  Mo.  440;  Ctox 
y.  aty  of  St  Louis,  11  Mo.  431. 

[1S-17]  In  view  of  the  fact  that  our  order 
in  this  case  will  make  it  subject  to  retrial  in 
the  circuit  court,  and  because  appellant 
squarely  presents  the  question  of  the. navi- 
gability of  the  slough  on  which  plaintiff's 
sawmill  was  located,  some  discussion  of  the 
question  is  called  for.  The  Constitution  of 
Missouri,  art  1,  i  1,  reserves  to  the  people 
the  free  use  of  all  navigable  streams  leading 
to  tbe  Mississippi  river  as  common  highways. 
The  law  of  this  state,  following  the  general 
trend  of  authority  in  this  country,  is  that  a 
stream  capable  of  transporting  commerce  in 
any  manner  in  which  such  commerce  is  ordi- 
narily conducted  is  a  navigable  or  floatable 
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stream,  and  Is  a  imbllc  highway.  In  any 
given  case  the  qnestton  as  to  whether  the 
stream  has  snch  capacity  is  one  of  fact  for  the 
Jury  to  determine.  The  law  on  this  subject 
was  well  declared  by  Nortonl,  J.,  In  the  case 
of  McKlnney  t.  Northcutt,  114  Mo.  App.  146, 
89  S.  W.  361.  We  think  there  was  sufficient 
testimony  Introduced  by  the  plaintiff  to  au- 
thorize the  trial  court  to  put  the  case  to  the 
Jury.  If  plaintiff's  evidence  is  to  be  believ- 
ed, the  slough  in  question  was  originally  the 
main  channel  of  the  river,  and  had  always 
continued  at  ordinary  stages  of  the  river  to 
convey  a  part  of  Its  waters,  and  was  capable 
mnch  of  the  time  of  floating  ties  and  logs. 
The  mere  fact  that  the  defendant  or  Its 
predecessors,  being  in  control  of  the  banks  of 
the  slough  (except  where  plaintiff's  sawmill 
stood),  had  cleared  out  the  upper  end  of  the 
slough  so  as  to  render  It  more  navigable  or 
better  fitted  to  float  logs  would  not  be  such 
an  artificial  improvement  as  would  discon- 
nect the  slough  as  a  part  of  the  navigable 
river.  ,  Such  work  would  in  fact  rather  im- 
prove its  navigability,  and  would  benefit  all 
persons  desiring  to  nse  the  river,  and  would 
certainly  give  the  party  so  Improving  It  no 
greater  rights  than  were  enjoyed  by  the  gen- 
eral public. 

Proof  that  to  get  logs  to  follow  that  aim  of 
the  river  a  boom  was  necessary,  or  that  It 
was  necessary  to  push  the  logs  In  the  dou^ 
by  means  of  poles  and  other  contrivances, 
would  not  be  conclusive  evidence  that  the 
slough  was  not  navigable  as  is  assumed  In 
defendant's  Instruction  No.  1,  which  was  giv- 
en by  the  trial  court.  Common  experience 
teaches  that  In  floating  logs  it  Is  at  times 
necessary  for  those  in  charge  to  use  such 
means  as  Is  found  necessary  to  keep  the  logs 
In  that  part  of  the  stream  desired. 

From  what  has  been  said,  it  Is  manifest 
that  the  Judgment  should  be  reversed,  and 
the  cause  remanded.    It  is  so  ordered. 

ROBERTSON,  P.  J.,  and  STURGIB,  J., 
concur. 


McNeill  v.  McNeill. 

(Springfield  (joart  of  Appeals.    Missouri.    Dec. 
11.  1913.) 

DivoBCX  (1 181*)— Pbooeedinos— Wbit  of  Bb- 

BOB— TiMK  FOB  Application. 

Uifder  the  express  provision  of  Rev.  St 
1909,  I  2380,  providing  for  writs  of  error  to 
reverse  or  modify  final  judgments  or  orders  in 
divorce  proceedings,  a  writ  of  error  must  be 
sued  out,  if  at  all,  within  60  days  after  the 
judgment  is  rendered. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  i  667;    Dec.  Dig.  |  181.*] 

Error  to  Circuit  Cionrt,  Dent  County;  L. 
B.  Woodside,  Judge. 

Divorce  action  between  Loolsiana  McNeill 
and  Turquill  McNeill.  From  a  judgment  of 
the  drcnit  court,  Louisiana  McNeill  brings 
error.    Writ  dismissed. 


O.  0.  Dalton  and  A.  X  Arthur,  both  of 
Salem,  for  plaintiff  in  error.  Lawrence  T. 
McGee  and  Eugene  W.~  Bennett,  both  of 
Salem,  for  defendant  In  error. 

PER  CUBIAM.  The  plaintiff  in  error  In 
this  proceeding  complains  of  a  Judgment  ren- 
dered by  the  circuit  court  of  Dent  county 
on  August  27,  1912,  in  a  divorce  sulL 

Our  records  show  that  the  application  for 
a  writ  of  error  was  filed  in  the  office  of  the 
dei^  of  this  court  on  October  28,  1912;  but 
the  application  vras  not  sworn  to  until  Jan- 
uary 27,  1913.  The  cause  was  continued  by 
agreement  of  parties  to  the  present  term  of 
this  court  Deftodant  in  error  now  moves 
the  court  to  dismiss  the  writ  of  error,  for  the 
reason  that  it  appears  of  record  herein  that, 
from  the  date  of  the  rendition  of  the  judgment 
in  the  circuit  court  until  the  date  the  appli- 
cation for  the  writ  of  error  was  filed,  more 
than  60  days  elapsed.  The  judgment,  having 
been  rendered  on  August  27,  1912,  in  a  di- 
vorce proceeding,  cannot  be  inquired  into  by 
a  writ  of  error  applied  for  more  than  60  days 
tbereafter.  The  plaintiff  in  error  should 
have  applied  for  the  writ  on  or  before  October 
26,  1912.  (The  abstract  furnished  by  plain- 
tiff in  error  does  not  show  that  a  motion  for 
a  new  trial  was  filed  In  the  circuit  court) 
Not  having  made  her  application  until  Oc- 
tober 28,  1912,  she  was  2  days  in  default 
under  section  2380,  R.  S.  1909,  which  pro- 
vides for  writs  of  error  that  have  for  their 
object  the  reversal,  annulment,  or  modifica- 
tion of  a  final  judgment  or  order  in  a  divorce 
proceeding.  It  has  been  held  a  number  of 
times  that  in  a  divorce  suit  a  writ  of  error 
must  be  sued  out,  if  at  all,  within  60  days 
after  the  judgment  is  rendered.  Judge  v. 
Judge,  88  MIo.  159;  Allen  v.  AUen,  64  Mo. 
App.  417;    Scott  V.  Scott,  44  Mo.  App.  600. 

Under  the  statute,  therefore,  this  writ  of 
error  must  necessarily  be  dismissed,  without 
any  consideration  of  the  questions  of  alleged 
error  arising  upon  the  action  of  tlie  drcnit 
ooort 


BURGESS  V.  ST.  LOUIS  &  S.  F.  B.  CO. 

(Springfield  Court  of  Appeals.    MissonrL    Dec- 
11,  1913.) 

Oabbhebs  (t  57*)— RioHT  of  Acnovr— Ooods 
Shifpkd  to  Coksionob's  Obdkb. 

A  purchaser  of  goods  shipped  subject  to  the 
consignor's  order,  with  draft  and  bill  of  lading 
attached,  before  honoring  the  draft,  has  no 
right  to  maintain  replevin  against  the  carrier 
to  obtain  possession  <n  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
C3ent  Dig.  »  169-178;  Dec.  Dig.  |  57.*] 

Appeal  from  Circuit  Court,  Christian 
CV>unty;   John  T.  Moore,  Jndge. 

Replevin  by  D.  F.  Burgess  against  the  St. 
Louis  &  San  Francisco  Ballroad  Company. 
Judgment  for  plaintiff,   and  defendant  ap- 


•For  otber  cmm  see  same  tople  snd  section  NUMBER  In  Dae.  Die.  ft  Am.  Dig.  Key-No.  Sorlas  ft  R«p'r  Ind*z« 
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I>eal8.     Beversed   and   remanded,  with   dl- 
rectlona 

J.  S.  JVTcPberson,  of  Ozark,  and  Geo.  D. 
Harris,  of  St  LoOLs,  for  appellant. 

FAKBINGTON,  J.  This  snlt  In  replevin 
was  Instituted  against  the  defendant  In  a 
Justice's  court ;  the  plaintiff  alleging  that  he 
was  lawfully  entitled  to  the  possession  of  a 
box  containing  two  pieces  of  plate  glass  and 
some  copper,  all  rained  at  $100,  and  that  de- 
fendant wrongfully  detained  the  same.  The 
plalntur  prevailed  both  tn  the  Justice's  court 
and  In  the  circuit  court  on  trial  anew  without 
a  Jury. 

There  is  much  testimony  In  the  record  con- 
cerning a  purchase  of  some  plate  glass  and 
copper  by  plaintiff  from  the  Hadley-Dean 
Glass  Company,  of  St  iLouls,  Mo.,  the  same 
to  be  used  in  a  building  which  plaintiff  was 
erecting  In  the  town  of  Ozark.  It  Is  suffi- 
cient here  to  merely  state  that  part  of  the 
glass  was  broken  when  received  at  Its  des- 
tination, and  that  plaintiff  immediately  noti- 
fied the  glass  company,  demanding  that  said 
company  "make  It  good,"  which  It  refused 
to  do,  because  plaintiff  had  given  the  defend- 
ant railroad  company  a  receipt  showing  that 
the  order  when  received  by  him  was  in  good 
shape.  However,  the  glass  company  notlfled 
him,  as  the  correspondence  shows,  that  It 
would  ship  another  order  of  glass  and  cop- 
per, provided  he  would  pay  for  same,  and 
that  it  would  assist  him  in  getting  a  claim 
for  damages  allowed  against  the  railroad 
company  for  the  broken  glass.  The  evidence 
clearly  shows  without  dispute  that  the  glass 
company  declined  to  ship  the  second  con- 
signment—which Is  the  one  Involved  in  this 
replevin  suit — unless  the  plaintiff  would  pay 
for  it  Accordingly,  the  glass  and  copper 
were  shipped,  consigned  to  the  glass  com- 
pany's order,  and  the  bill  of  lading,  with 
draft  attached,  was  sent  to  a  bank  at  Ozark. 
The  plaintiff  refused  to  pay  the  draft  which 
represented  the  price  of  the  glass  and  copper, 
and  proposed  a  compromise  to  the  glass  com- 
pany. Before  hearing  from  that  company 
on  his  proposition,  and  on  the  same  day  that 
be  made  the  proposition  of  compromise,  he 
Instituted  this  replevin  suit  against  the  de- 
fendant railroad  company. 

The  sole  question  to  be  determined  is 
whether  a  purchaser  of  goods  has  a  right 
to  maintain  replevin  against  a  common  car- 
rier to  obtain  possession  of  the  goods  which 
were  shlpi)ed  subject  to  the  consignor's 
order,  with  draft  and  bill  of  lading  attached, 
before  he  honors  the  draft  The  decisions  of 
this  state  conclusively  show  that  such  suit 
cannot  be  maintained,  and  we  therefore  hold 
that  plaintiff's  action  was  entirely  without 
merit  This  ruling  Is  sustained  by  the  fol- 
lowing cases:  Bergeman  v.  Railway  Ck>.,  104 
Mo.  T7,  15  S.  W.  902;  Bnrrton  State  Bank  v. 
Milling  Co.,  163  Mo.  App.  135,  145  8.  W.  608; 


Hunter  Bros.  Milling  Co.  T.  Stanley,  132  Mo. 
App.  308,  111  S.  W.  869;  Strauss,  Prits  & 
Co.  V.  Hlrsch  &  Co.,  63  Mo.  App.  95;  A.  3. 
Poor  Grain  Co.  v.  Franke  Grain  Co.,  171  Mo. 
App.  354,  157  S.  W.  840;  Howard  v.  Haaa,  181 
Mo.  App.  499,  109  S.  W.  1076. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit 
court  to  enter  Judgment  In  favor  of  the  de- 
fendant for  the  return  of  the  goods  or  their 
value. 

BOBERTSON,  P.  7.,  and  STURGIS,  J., 
concur; 


FIRST  NAT.  BANE  OF  CORNING,  ARK,  v. 
DOWDY. 

(Springfield  Court  of  Appeals.     Missouri. 
Dec.  11,  1913.) 

1.  JUDOICBHT  (i  822*)— 'AOAIRBI  ANOnXABT 
AniamsTBiiTOX  — C}0I[0I.DBIVBin88  Aqaxhst 
DoiaOIUABT. 

A  iudement  against  an  ancillary  adminis- 
trator farnished  no  cause  of  action,  and  is  not 
even  evidence,  against  the  domiciliary  executor 
or  administrator. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Vlg.  »  1454,  1488-1490,  149ft-1600;  Dec. 
Dig.  ii,822.»] 

2.  H3XK0UT0BS    Ann   ADiaNISTBATOBS  ({  519*) 

.  — Sfboiai.  AoKiNisrsATOB— Fobbiok  Statb. 
Where  a  citizen  of  Missouri  died  leaving 
debts  and  property  in  Arkansas,  a  special  ad- 
ministrator appointed  in  Arkansas  received  his 
authority  from  that  state,  and,  if  he  acquired 
possession  of  intestate's  property  there  to  pay 
debts,  his  representation  was  a  qualified  one 
and  did  not  extend  beyond  the  state  of  Arkan- 
sas. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  2310-2322; 
Dec.  Dig.  i  519.*] 

3.  EXECUTOBS  AND  AOKINISTBATOBS  <{  619*)— 
JUBISDICTION. 

When  an  administrator  ii  appointed  by  the 
courts  of  one  state,  such  courts  reserve  to  them- 
selves fall  and  conclusive  jurisdiction  over  the 
assets  of  the  estate  within  the  limits  of  that 
state. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  il  2310-2322; 
Dec  Dig.  {  519.*] 

4.  ExEcxJTOEs  Awn  Administbatorb  (S  525*)— 

SpECIAI.     AoiaNISTBATOB  —  ACTION  —  JWDO- 

KENT— Effect. 

Where  a  special  administrator  was  appoint- 
ed in  Arkansas  over  the  estate  of  a  resident  of 
Missouri  located  in  Arkansas,  and  a  judgment 
was  rendered  against  him  on  a  claim  owned  by 
a  citizen  of  that  state,  the  judgment  creditor 
could  not  proceed  in  the  courts  of  Missouri 
against  the  domiciliary  administrator  by  virtue 
of  such  judgment;  the  ancillary  administrator's 
power  being  limited  by  the  Arkansas  statute 
to  the  defense  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |{  2344-2349; 
Dec.  Dig.  I  525.*] 

6.  ExECtJTOBS  AND  Administratobs  (|  625*)— 
Anoiu:.abt  Administbation  —  action 
AoAiNST  Anoiixabt  Administbatob— Judg- 
ment—Enfobcement. 

Where  a  creditor  of  intestate  recovered  judg- 
ment in  Arkansas  against  an  ancillary  adminis- 
trator of  his  estate,  who,  under  the  statutes  of 
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Arkawga»,  waa  only  authorized  to  defend  the 
soit,  plaintifF  was  not  entitled  to  proceed  on 
the  judgment  in  the  state  of  the  decedent's 
domicile  against  the  domiciliary  administrator  in 
view  of  Rev.  St.  1909,  §  1737,  which  authorizes 
foreign  administrators  to  maintain  actions  in 
Missouri  when  such  authority  is  possessed  by 
them  under  the  laws  of  their  own  slate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {$  2344-2349; 
Dec.  Dig.  S  525.*] 

6.  Judgment  (J  822*)— Action  Against  Pob- 
EiGN  Administbatob  —  Full  Faith  and 
Cbedit. 

Where  a  judgment  was  recovered  in  Arkan- 
sas against  an  ancillary  administrator,  refusal 
of  the  court  having  charge  of  the  domiciliary 
administrator  to  permit  enforcement  of  the  for- 
eign judgment  against  the  estate  wels  not  a 
violation  of  the  full  faith  and  credit  re(iuire- 
ment  of  the  Constitution,  since  the  parties  to 
the  judgment  were  neither  priyiea  in  blood,  in 
,  law,  or  by  estate. 

[Ed.  Note.— For  other  cases,  se^.  Ju^/i^ent, 
Cent.  Dig.  U  1454,  1488-1490,  1400-1500;  Dec. 
Dig.  i  822.*] 

Appeal  from  Circuit  Court,  Batler  County; 
J.  P.  Foard,  Judge. 

Action  by  the  First  National  Bank  of  Com- 
ing, Arkansas,  against  S.  M.  Dowdy,  as  ad- 
ministrator of  T.  W.  Dowdy,  deceased.  Judg- 
ment for  plaintiff,  and  defendant  appeala 
Beveised. 

E.  B.  Lentz  and  H.  N.  Phillips,  both  of 
Poplar  Bluff,  for  appellant  P.  G.  Taylor,- 
of  Coming,  Ark.,  and  David  W.  Hill,  of  Pop- 
lar Bluff,  for  respondent 

ROBERTSON,  P.  J.  On  April  4,  1910,  T. 
W.  Dowdy,  a  resident  and  citizen  of  Butler 
county.  Mo.,  executed  a  note  to  the  plaintiff 
In  the  state  of  Arkansas  for  the  sum  of 
$1,200,  due  June  15,  1910,  and  on  March  10, 

1911,  the  plaintiff  Instituted  a  suit  and  at- 
tachment proceedings  in  the  circuit  court  of 
Clay  county,  Ark.,  against  the  said  Dowdy. 
On  October  2,  1911,  the  said  Dowdy  appear- 
ed and  filed  his  answer  therein.  On  Janu- 
ary 26,  1912,  the  death  of  Dowdy  was  sug- 
gested and  the  action  revived  in  the  name 
of  a  special  administrator  ad  litem,  who 
refused  to  act;    and  thereafter,  on  April  9, 

1912,  the  action  was  revived  in  the  name  of 
J.  N.  Moore  as  special  administrator,  who 
adopted  the  answer  theretofore  filed  In  the 
case  as  his  answer.  On  April  11,  1912,  the 
cause  was  prosecuted  to  Judgment  against 
the  special  administrator  in  the  sum  of  $1,- 
072.71,  with  interest  at  the  rate  of  10  per 
cent,  from  said  date.  On  August  17,  1912,  a 
copy  of  the  judgment  was  filed  in  the  pro- 
bate court  of  Butler  county,  in  this  state, 
for  allowance  against  the  estate  of  said  Dow- 
dy, and  his  administrator,  the  defendant 
herein,  duly  ootifled.  The  amount  of  the 
Judgment  was  allowed  by  the  said  probate 
court  as  a  claim  against  the  said  estate,  and 
the  administrator  appealed  to  the  circuit 
court,  where,  upon  a  trial  anew,  the  admin- 
istrator met  with  the  same  fate  and  has 
appealed  to  this  court 


The  alleged  statutory  law  of  the  state  of 
Arkansas,  by  virtue  of  which  the  special  ad- 
ministrator was  appointed,  reads  as  follows: 
"In  all  cases  where  suits  may  be  instituted 
and  either  plaintiff  or  defendant  may  die 
pending  the  same,  It  shall  be  lawful  for  the 
court  before  which  such  suit  or  suits  may 
be  pending,  on  a  motion  of  any  party  Inter- 
ested, to  appoint  a  special  administrator, 
in  whose  name  the  cause  shall  be  revived, 
and  said  suit  or  suits  shall  progress  in  all 
respects  in  his  name  with  like  effect  as  if 
the  plaintiff  or  defendant  (as  the  case  may 
be)  had  remained  in  full  life."  It  further 
reads:  "The  powers  of  such  administrator 
shall  extend  and  be  confined  alone  to  the 
mere  prosecution  or  defense  of  the  partic- 
ular suit  or  suits  he  may  be  appointed  by 
the  court  to  prosecute  or  defend."  Another 
sections  reads:  "No  special  administrator 
shall  be  appointed,  as  in  this  act  prescribed, 
where  there  is  a  general  administrator.  No 
such  special  administrator  or  executor  shall 
be  liable  for  the  costs  of  the  suit,  for  the 
management  whereof  he  may  be  appointed." 

[1]  The  rule  is  that  "a  judgment  against 
an  ancillary  administrator  furnishes  no  cause 
of  action,  and  Is  not  even  evidence' against 
the  domiciliary  executor  or  administrator." 
2  Wharton  on  Conflict  of  Laws  (3d  Ed.)  par. 
629a,  p.  1382;  Stacey  v.  Thrasher,  6  How. 
44,  12  L.  Ed.  337;  Braithwaite  v.  Harvey, 
14  Mont  208,  3d  Pac.  38,  27  Ll  R.  A.  101,  43 
Am.  St  Bep.  625.  An  unlimited  number  of 
cases  might  be  cited  upon  this  proposition, 
but  those  above  cited  will  give  the  inquiring 
mind  an  opportunity  to  find  the  majority  of 
the  decisions  touching  this  question.  It  ap- 
pears that  the  authorities  are  uniform  on 
this  proposition. 

[2]  The  special  administrator  appointed 
in  Arkansas  received  his  authority  solely 
from  that  state,  and,  if  he  goes  into  posses- 
sion of  his  intestate's  property  in  that  state 
for  the  purpose  of  paying  his  debts,  be  Is, 
of  course,  in  privity  with  him;  yet  this  rep- 
resentation of  his  Intestate  is  a  qualified  one 
and  extends  not  beyond  the  assets  of  which 
his  own  state  has  jurisdiction. 

[3]  When  an  administrator,  it  is  said,  Is 
appointed  by  the  courts  of  one  state,  the 
courts  of  that  state  reserve  to  themselves 
full  and  conclusive  jurisdiction  over  ttae 
assets  of  the  estate  within  the  limits  of  tbe 
state.  "An  administrator's  power  as  such 
does  not  extend  beyond  the  boundaries  of 
the  state  in  which  his  letters  of  aduhiis- 
tratlon  are  granted."  Emmons  v.  Gordon. 
140  Mo.  490,  498,  41  S.  W.  998,  1001  (62  Am. 
St  Rep.  734).  This  being  the  mle,  it  Is  diffi- 
cult to  understand  how  the  plaintiff  in  tbe 
case  at  bar  could  claim  that,  by  virtue  of 
its  Judgment  against  the  special  adminis- 
trator, it  acquired  any  greater  rights  than 
the  administrator  possessed. 

[4]  Again,  we  are  unable  to  understand 
how,  in  view  of  the  provisions  of  tbe  Arkan- 
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saa  statute  limiting  the  powers  of  a  special 
admlBtstrator  to  the  defense  of  the  snit,  the 
plnintur  In  this  case  can  claim  to  have  ac- 
quired any  right  to  proceed,  by  virtne  of 
bis  Judgment,  In  this  state.  It  appears  that 
it  could  not  even  exact  of  the  special  ad- 
ministrator the  collection  of  the  personal 
assets  of  the  deceased,  if  any,  in  Arlcaosas. 

[S]  Section  1737,  B.  S.  1909,  of  oar  stat- 
utes does  not,  in  our  opinion,  aid  the  plain- 
tiff in  this  case,  because  that  statute  only 
enables  foreign  administrators  and  others  of 
that  character  to  maintain  an  action  in  this 
state  when  such  authority  is  possessed  by 
them  under  the  laws  of  their  own  state. 

[I]  The  suggestion  that  to  deny  the  recog- 
nition of  this  Judgment  by  the  courts  of  this 
Btate  is  a  denial  of  the  full  faith  and  cred- 
it required  under  the  Constitution  is  answer- 
ed by  the  authorities  above  cited,  on  the 
theory  that  the  parties  to  the  Judgment  in 
question  are  neither  privies  in  blood,  in  law, 
or  by  estate.  In  a  note  on  page  111  in  the 
case  of  Bralthwalte  v.  Harvey,  27  L.  B.  A. 
101,  supra,  it  Is  said  that  "the  laws  and 
courts  of  a  state  can  only  affect  persons  and 
things  within  their  Jurisdiction,  and  both  as 
to  the  administrator  and  the  property  con- 
fided to  him,  and  Judgment  In  another  state 
is  res  inter  alios  acta  and  Is  not  even  prima 
facie  evidence  of  a  debt,"  citing  numerous 
authorities  in  support  thereof.  It  is  also 
held  in  Bentschler  ▼.  Jamison,  6  Mo.  App. 
135.  that  a  Judgment  obtained  in  another 
(<tate  after  the  death  of  a  person,  against 
his  administrator  appointed  In  this  state,  la 
no  evidence  of  indebtedness  against  the  es- 
tate of  the  deceased  here. 

It  follows  that  the  Judgment  of  the  circuit 
court  should  be  reversed,  which  Is  accord- 
ingly done. 

STUBOIS  and  FABBINOTON,  JJ.,  con- 
cur. 


LEESLBY  BROS.  v.  A.  BEBOBI  FBUET  CO. 

(Springfield  Court  of  Appeals.    Missouri    Dec. 
11,  1013.) 

1.  SAI.K8  (§  834*)—CoNTBACT— Breach. 

A  car  load  of  onion  sets  having  been  ship- 
ped to  defendants  with  draft  attached  to  bill 
of  lading,  the  car  was  placed  in  front  of  de- 
fendants place  of  business,  and  defendants, 
after  inspecting  the  same,  wired  plaintiffs,  re- 
questing a  reduction-  of  10  per  cent,  on  the 
draft  Plaintiffs  wired  the  bank  authorizing 
the  reduction,  but  defendants  made  no  inquiry 
as  to  the  bank's  authority,  and,  haying  later 
refused  to  accept  the  shipment,  plaintiffs  took 
charge  of  the  same  and  sold  it  at  private  sale. 
Hcldj  that  defendants  having  requested  a  re- 
duction, it  was  their  dnty  to  ascertain  wheth- 
er it  was  acceded  to.  and,  not  having  done  so, 
plaintiffs  were  entitled  to  sell  the  sets  within 
a  reasonable  time  after  ascertaining  that  de- 
fendants had  refused  to  accept  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  I  920;    Dec.  Dig.  §  334.*] 


2.  Sales    (S    336*>— Contbact— Bbbaoh— Rb- 

8AI.E. 

Where,  in  an  action  for  breach  of  contract 
to  purchase  certain  onion  sets,  the  evidence 
justified  a  finding  that  the  seller  resold  the 
sets  for  the  buyer's  account  at  a  fair  private 
sale,  defendant  was  not  entitled  to  object  that, 
as  a  portion  of  the  sets  were  resold  to  plain- 
tiff's agent,  the  sale  was  no  criterion  by  which 
to  determine  the  amount  of  defendant's  lia- 
bUity. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  921;  Dec.  Dig.  §  335.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  Guy  D.  Klrby,  Judge. 

Action  by  the  Leeeley  Bros,  against  the  A. 
Reborl  Fruit  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Geo.  Pepperdlne  and  V.  O.  Coltrane,  both 
of  Springfield,  for  appellant  A.  W.  Lyon,  of 
Springfield,  for  respondent 

ROBERTSON,  P.  J.  The  material  f&cts 
Involved  In  this  case  may  be  found  In  the 
opinion  in  162  Mo.  App.  195,  144  S.  W.  138, 
when  the  case  was  here  before  upon  appeal  by 
the  plaintiffs.  The  case  was  then  reversed 
and  remanded,  and  after  another  trial,  in 
which  the  plaintiffs  obtained  Judgment  for 
$808.13,  the  defendant  appealed. 

On  the  last  trial,  which  was  to  the  court 
without  a  Jury,  a  finding  of  facts  was  made 
which,  in  addition  to  disclosing  the  facts  set 
out  in  the  opinion  of  this  court  when  the 
case  was  here  before,  farther  recites  that  the 
car  of  onion  sets,  when  it  arrived  In  Spring- 
field, was  placed  In  front  of  the  defendant's 
place  of  business,  and  that  the  defendant's 
officers  and  agents  went  into  the  car  and  re- 
moved therefrom  several  sacks  of  the  onion 
sets  and  inspected  the  sa^e,  and  that  from 
the  date  of  the  arrival  of  the  car  until  the 
final  disposition  of  the  onions  it  remained  at 
or  near  the  defendant's  place  of  business,  and 
was  subject  to  the  control  and  orders  of  the 
defendant  company.  The  court  also  found 
that  the  defendant  refused  to  accept  the 
shipment,  and  that  the  plaintiffs,  upon  learn- 
ing of  such  refusal,  took  charge  of  the  onion 
sets,  about  March  9,  1910,  and  sold  them  at 
the  bedt  obtainable  price,  at  a  fair  private 
sale,  and  that  there  was  no  open  market,  no 
general  market  existing  at  said  time  in 
Springfield,  that  the  dealers  generally  were 
well  supplied  and  overstocked  with  said 
character  of  goods,  and  that  the  sets  were 
not,  when  the  plaintiffs  took  charge  of  them. 
In  a  marketable  condition,  and  that  from  the 
time  the  onion  sets  arrived  in  Springfield  un- 
til they  were  finally  disposed  of  there  was  a 
gradual  decline  in  the  market  The  court  al- 
so found  that  when  the  plaintiffs  took  posses- 
sion of  the  onion  sets  and  proceeded  to  sell 
them  they  had  Jast  heard  of  the  refusal  of 
the  defendant  to  accept  the  same,  and  they 
immediately  notified  the  defendant  that  they 
would  resell. 

The  testimony  discloses  that,  after  the  de- 
fendant had  sent  its  telegram  to  plalntifTs 


•For  otbar  cues  see  same  topic  ana  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ker-NOb  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


862 


161  SOUTHWESTERN  BEFOBTEB 


(Mo. 


asking  them  to  auttiorin  tbe  reduction  of 
the  draft  at  the  bank,  the  defendant  made  no 
farther  effort  to  ascertain  if  such  anthoriza- 
tion  had  been  received  by  the  bank,  and,  al- 
though tbe  car  was  on  the  track  near  ita 
place  of  business,  it  did  not  undertake  to 
find  out  what,  if  anything,  the  bank  had  re- 
celved;  neither  did  it  notify  the  plaintiffs 
that  It  did  not  propose  to  carry  out  the  new 
arrangement  voluntarily  suggested  by  Itself 
after  an  examination  of  the  sets.  But  the  de- 
fendant did,  some  time  later,  write  a  letter 
to  the  plaintiffs,  spelling  their  name  wrong 
and  placing  no  street  address  upon  the  en- 
velope, although  It  had  the  plalntifTs  street 
address,  and  consequently  this  letter  was  not 
delivered  to  the  plaintiffs,  but  was  returned 
to  tbe  defendant 

[1]  We  have  examined  and  considered  all 
the  iMlnts  and  authorities  submitted  to  us  in 
defendant's  behalf.  In  its  first  point  the  ap- 
pellant insists  that,  if  the  telegram  of  plain- 
tiffs to  the  bank  at  Springfield,  authorizing 
the  10  per  cent  reduction  In  the  draft,  con- 
stituted a  new  contract,  then  the  defendant 
breached  the  contract  on  that  day,  and  it 
would  thereupon  devolve  upon  the  plaintiffs. 
If  they  undertook  to  resell  the  onion  sets  for 
the  defendant's  account,  to  resell  them  at 
once,  or  vAthin  a  reaaonaile  time  after  such 
breach,  taking  such  steps  as  were  necessary 
to  protect  the  interests  of  the  defendant,  cit- 
ing in  supimrt  thereof  the  case  of  Bickey  v. 
Tenbroeck,  63  Mo.  563,  567.  When  the  de- 
fendant asked  the  plalntifls  to  authorize  a 
reduction  In  the  draft,  and  the  plaintiffs  did 
what  the  defendant  requested,  knowing  that 
the  bank  was  located  conveniently  to  the  de- 
fendant, they  had  a  right  to  presume,  until 
they  were  notlfled  to  the  contrary  by  defend- 
ant, that  the  defendant  had  accepted,  unload- 
ed, and  disposed  of  the  onion  sets.  It  ap- 
pears that  as  soon  as  the  plaintiffs  did  ascer- 
tain that  the  defendant  was  not  complying 
with  its  contract,  they  proceeded  to  dispose 
of  the  property,  as  the  trial  court  finds,  to  the 
best  advantage  of  the  defendant ;  hence  the 
plaintiffs  did  resell  within  a  reasonable  Um« 
after  the  breach.  But  the  defendant  says 
that,  owing  to  the  perishable  nature  of  the 
sets,  plaintiffs  should  have  sold  at  once. 
They  did  sell  at  once  after  receiving  the  de- 
layed Information,  which  the  defendant 
should  have  furnished  them  immediately  up- 
on its  decision  not  to  follow  to  a  conclusion 
its  new  proposition,  and  it  cannot  thus  take 
advantage  of  its  own  wrong.  That  it  was  the 
duty  of  the  defendant,  after  requesting  the 
plaintiffs  to  authorize  the  bank  to  reduce  the 
draft,  to  Inquire  at  the  bank  to  ascertain  if 
such  authorization  had  been  received  Is  dis- 
posed of  by  the  former  opinion  of  this  court 
In  that  opinion,  after  discussing  the  necessity 
of  a  notice  by  plaintiffs  to  defendant.  It  is 
said:  "Tbe  defendant  made  its  own  terms, 
and  plaintiffs  complied  with  them.  This  was 
sufficient" 


I  [t]  Tbe  defendant  further  says  that  a  por- 
tion of  the  sete  was  resold  to  an  agent  of 
the  plaintiffs,  and  tlierefore  such  a  sale  is 
no  criterion  by  which  to  determine  the 
amount  of  ite  liability,  citing  Montgomery  v. 
Hundley,  206  Mo.  138,  149,  103  S.  W.  62T,  U 
L.  B.  A.  (N.  8.)  122,  and  Thornton  v.  Irwin, 
48  Mo.  163,  164.  The  finding  of  the  trial 
court  la  that  plaintiffs  sold  "at  a  fair  private 
sale,"  and  the  defendant  does  not  Insist  that 
there  was  no  testimony  to  Justify  this  finding. 
We,  therefore,  resolve  this  contention  against 
the  appellant 
The  judgment  Is  afBrmed.   All  < 


KEET-ROUNTREB  DRY  GOODS  CO.  T. 
HODGES  et  al.  (LEWIS,  In- 
terpleader). 
(Springfield  Court  of  Appeals.    MissoutL    Dec. 
11,  1913.) 

1.  Attaohioemt   (I  808*)— Lkvt— Oi«uMB   bt 
Thibd  Pkbsons— Burden  or  Proof. 

One  interpleading  and  claiming  the  owner- 
ship of  property  levied  on  under  a  writ  of  at- 
tachment iasaed  for  plaintiff  against  defend- 
ant in  possession  has  the  burden  to  show  Us 
title. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  H  1102-1109, 1111-1118;  Dec  Dig. 
8  808.»] 

2.  Attachment  (I  308*)— Claimb  BT  Third 

FKBSONS— TbIAT— EVIDBNCK. 

A  defendant  in  possession  of  personalty 
levied  on  by  plaintiff  under  a  writ  of  attadi- 
ment  may  not  where  a  third  person  inter- 
pleads and  dalms  ownership,  introduce  evidence 
to  support  the  third  person's  claim,  becanse 
he  is  not  a  party  to  the  interplea. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  is  1102-1100, 1111-1113;  Dec.  Dig. 

8.  EVIDENCB  (I   106*)— Adhissibiutt— Obn- 

EBAL   RlPUTATION. 

It  Is  error  to  permit  an  interpleader  daim- 
ing  goods  levied  on  under  a  writ  of  attachment 
to  enow  that  his  general  reputation  for  truth 
and  veracity  in  the  community  is  good. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gf  177-187;   Dec  Dig.  I  106.*] 

4.  Attachicknt  (I  311*)— GLAnia  of  Thibd 

PEBBONB  —  INBTBUCTIONS  —  MlBIXADINO    IN- 

STBnCTIONS. 

An  instruction  on  a  trial  of  an  interplea 
filed  by  a  third  person  claiming  goods  levied  on 
under  an  attachment  issued  a^^ainst  defendant 
by  plaintiff,  that  the  sole  question  was  whether 
the  third  person  was  the  owner,  was  objec- 
tionable as  leading  the  jury  to  believe  that  if 
the  third  person  had,  as  a  matter  of  fact  Pur- 
chased the  goods  and  paid  for  them,  his  claim 
could  not  be  defeated,  though  he  bad  not  taken 
the  required  possession,  in*  view  of  the  evidence 
that  the  third  person  claimed  to  have  purchas- 
ed the  goods  from  defendant,  and  that  defend- 
ant remained  in  possession. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {§  1116,  1116;   Dec  Dig.  {  311.*) 

5.  TBIAL  (g  219*)— lN8TBPCTI0W>T-DBFIHmO5 

OF  Tebms. 
An  instruction  that  the  jury  conld  not  find 
against  the  third  person  unless  they  fonnd  that 
the  sale  was  made  in  fraud  was  defective  for 
failing  to  state  what  character  of  frauds  de- 
feat a  sale  within  Rev.  St  1909,  $§  2881.  28S7, 
making  every  conveyance  with   mtent  to  de- 
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fraud  cretUtora  Toid,  and  makiBS  every  sale  of 
personalty  nnaccompanied  by  delivery  foUoir- 
ed  by  an  actaal  and  contlnaal  change  of  posses- 
sion void  aa  against  creditors. 

[Ed.  Note.— For  other  caees,  see  TriaL  Gent 
Kg.  I  489;    Dec  Dig.  {  219.*] 

6.  Attachmint  (S  811*)— Ci^imb  bt  Tbobd 
Pbbsons— Tbiait— InsTBtrciiozfs. 

An  instruction  that,  if  the  third  person 
bongfat  the  goods  from  defendant,  and  took  and 
exercised  ownership  and  possession  in  person 
or  by  a  derk,  and  held  hiinself  ont  to  the  pnb- 
Uc  aa  the  owner,  it  was  not  nece'ssary  that  he 
should  be  personally  present  all  the  time  and 
in  personal  charge  should  have  added  the  ele- 
ment that  the  inmda  of  ownership  should  have 
been  continuous. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  |i  U16,  U16;    Dec.  Dig.  §  311. •] 

7.  Attachmint  a  811*)  — Claihb  bt  Thibd 
Personb— TbIAI/— iNBTBncnoNS. 

An  instruction  that  fraud  will  not  be  pre- 
sumed, but  must  be  proved,  and  that  the  bur- 
den of  proving  it  rests  on  the  party  alleging 
it,  and  that,  while  the  proof  need  not  be  direct, 
yet.  if  the  jury  believe  that  the  facts  agree. 
with  honesty  as  well  as  with  dishonesty,  the 
sale  was  made  in  good  faith,  and  the  verdict 
must  be  for  the  third  person,  was  objectiona- 
ble, not  being  so  framed  as  to  enable  the  jury 
to  apply  the  law  to  the  proof  of  a  voluntary 
conv^ance  of  defendant's  goods,  through  and 
with  the  aid  of  the  third  person,  to  Ills  wife, 
though  not  objectionable  on  tile  question  of 
actual  fraud. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {{  1118,  1116;   Dec.  Dig.  {  311.*1 

8.  Appeai.  and  Ebbob  (|  882*)— Ebboneoub 
iKBiBUonoNS  —  Pabtt  EiiTrTi.BD  TO  Com- 
plain. 

A  party  who  assumes  the  burden  of  proof 
while  the  burden  rested  on  an  adverse  party 
may  not  complain  of  an  instruction  placing 
the  burden  on  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
-Error,  Gent  Dig.  U  8691-8610;  Dec  Dig.  ! 
882.»] 

9.  Fraxtdumnt  Convxtancbs  (I  188*)  — 
Right  or  Bona  Fide  Pitbchaseb- Reih- 

BT7BSE1IBNT. 

Where  a  debtor,  whose  goods  were  attadi- 
ed,  had  sold  them  to  a  third  person  with  in- 
tent to  defraud  creditors,  but  the  third  person 
purchased  without  notice,  and  in  good  faith 
executed  notes  for  the  price,  and  the  notes 
were  at  the  time  of  the  levy  in  the  possession 
and  under  the  control  of  the  debtor's  wife,  the 
third  person  could,  as  against  the  creditor, 
daim  protection  only  to  the  extent  of  actual 
payment  on  the  indebtedness  for  the  price 
prior  to  the^  attachment 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  S§  678-582,  695;  Dec 
Dig.  §  188.*] 

10.  Attacembnt  ({  802*)— Claims  of  Thibd 
Pebbonb— Natubb  or  Fbockedings. 

An  interplea  filed  by  a  third  i>erson  dUiim- 
ing  ownership  of  the  property  levied  on  under 
an  attachment  procured  by  puUntifF  against  de- 
fendant is  in  the  nature  of  a  separate  suit  from 
the  action  between  plaintiff  and  defendant,  and 
the  interpleader,  for  the  purpose  of  trial  of 
his  claims,  assumes  the  position  of  plaintiff, 
-while  plalntifF  in  the  main  action  assumes  the 
attitude  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {|  1078-1082;  Dec  Dig.  |  802.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; John  T,  Moore,  Judge. 
Action  by  the  Keet-Ronntree  Dry  Goods 


Company  against  N.  J.  Hodges  and  another, 
in  which  R.  B.  Lewis  interpleads.  From  a 
Judgment  for  Interpleader,  plaintiff  appeals. 
Reversed  and  remanded. 

Jos.  y.  Pitts,  of  Ava,  for  appellant  Fred 
Stewart  and  A.  H.  Buchanan,  both  of  Ava, 
for  respondent 

ROBBRTSON,  P,  J.  On  April  16,  1912, 
the  plalntlfl  sued  the  defendants  in  a  Justice 
of  the  peace  court,  alleging  that  they  were 
partners,  and  three  days  later  procured  a 
writ  of  attachment,  and  on  April  23,  1912, 
levied  on  a  portion  of  the  stock  of  goods  In 
possession  of  defendant  N.  J.  Hodges,  indi- 
vidually, or  as  a  member  of  the  firm  of  W.  O. 
Hodges  &  Son,  at  Merritt,  in  Douglas  coun- 
ty. R.  E.  Lewis,  on  April  30,  1912,  filed  with 
said  Justice  of  the  peace  an  interplea,  claim- 
ing to  be  the  owner  of  said  property  at  the 
time  of  the  levy  under  said  writ  On  the 
same  day  a  Jury  trial  of  the  interplea  was 
had,  which  resulted  in  a  verdict  In  favor  of 
the  plaintiff,  from  which  the  interpleader  ap- 
pealed to  Uie  circuit  court,  where,  upon  a 
trial  anew,  the  Jury  disagreed.  Upon  a  sec- 
ond trial  before  a  Jury  in  the  circuit  court  a 
verdict  was  returned  for  the  interpleader, 
and  the  plaintiff  has  appealed. 

[1]  It  appears  in  the  trial  of  the  Interplea 
in  the  circuit  court  that  the  plaintiff  volun- 
tarily assumed  the  burden  of  proof,  although 
the  burden  is  upon  >.ue  interpleader  to  estab- 
lish his  title.  Torreyson  v.  Tnrnbaugh,  105 
Mo.  App.  439,  443,  79  S.  W.  1002;  Car  Co. 
v.  Barnard,  139  Mo.  142,  145,  40  S.  W.  762; 
Stadden  Bro.  Go.  t.  Lusk,  96  Mo.  App.  261, 
68  S.  W.  687. 

Defendant  N.  J.  Hodges  was  engaged  in 
the  mercantilp  business  at  Merritt,  and  the 
Interpleader  claims  to  have  purchased  the 
entire  stock  of  goods  from  said  Hodges  on 
February  24,  1912,  by  first  making  a  deed  to 
Hodges'  wife,  a  sister  of  the  Interpleader, 
for  83V2  acres  of  land  valued  at  $1,670,  and 
executing  to  Hodges'  wife  a  note  for  $630. 
No  invoice  of  the  stock  of  goods  was  made. 
The  deed  was  not  recorded,  and  later  it  was 
returned  by  Hodges'  wife  to  the  interpleader, 
and  interpleader  then  executed  his  notes  to 
his  sister  for,  using  Hodges'  language,  "three 
hundred  and  odd  dollars  each,  totaling  $1,- 
670,  and  in  the  end  had  the  B.  E.  Lewis 
notes  for  $2,300,  secured  by  nothing  but  his 
signature." 

According  to  the  interpleader's  own  testi- 
mony, he  was  worth,  at  the  time  of  the  al- 
leged purchase  of  the  stock  of  goods,  in  per- 
sonal assets  considerable  less  than  $1,000 
over  and  above  his  exemptions.  If  he  owned 
any  other  land  than  what  he  claims  to  have 
traded  Hodges,  it  ia  not  shown  by  the  record. 
A  very  small  portion,  possibly  not  exceeding 
$50,  was  claimed  by  the  interpleader  to  have 
been  paid  by  him  on  the  notes  given  for  the 
purchase  price  prior  to  the  date  of  the  at- 
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tachment.  The  Interpleader  did  not  obtain 
a  merchant's  license  in  his  own  name  until 
in  September,  1012. 

Witnesses  testified  In  bebalf  of  the  plain- 
tiff that  Hodges  remained  in  possession  of 
the  store  until  after  the  first  trial  in  the  Jus- 
tice court,  April  30,  1912,  issuing  due  bills 
and  possibly  checks  on  the  bank  in  his  own 
name,  and  managing  and  conducting  the  busi- 
ness without  any  apparent  change.  Others 
testified  in  behalf  of  the  interpleader  that 
they  were  in  the  store  and  overheard  a  deal 
made  between  Hodges  and  the  interpleader, 
and  that  the  interpleader  was  frequently  at 
the  store  thereafter,  waiting  on  customers. 
The  interpleader  and  Hodges  daim  that 
Hodges,  after  the  alleged  sale,  was  clerking 
in  the  store  for  interpleader.  There  was 
also  some  testimony  to  the  effect  that  goods 
were  shipped  to  the  store  in  the  name  of  the 
interpleader,  and  the  address  on  the  boxes 
to  Iilm  was  observed  by  patrons  and  fre- 
quenters of  the  store. 

The  interpleader  offered  in  evidence,  over 
the  objection  of  the  plaintiff,  a  letter  from  a 
wholesale  grocery  company  to  the  interplead- 
er acknowledging  receipt  of  an  order  for 
goods  dated  April  1, 1912,  and  also  offered  in 
evidence,  over  the  plaintiff's  objection,  six 
invoices  from  wholesale  houses  covering 
goods  purchased,  dated  from  April  Ist  to 
April  28d,  aggregating  in  amount  $213.94. 
The  interpleader's  conduct  in  this  regard 
would  raise  the  presumption  that  these  were 
the  only  purchases  made  by  him  for  the  busi- 
ness, because,  if  he  considered  that  evidence 
in  his  behalf,  he  would  naturally  have  in- 
troduced testimony  of  other  transactions, 
if  any.  It  is  therefore  apparent  that  not  un- 
'til  more  than  a  month  after -he  claims  to 
have  purchased  the  stock,  valued  at  ^,300, 
did  he  personally  undertake  to  replenish  it 

The  defendant  N.  J.  Hodges  was  a  witness 
for  the  interpleader,  and  admitted  that  be 
owed  a  portion  of  the  debt  for  which  plain- 
tiff sued  and  attached. 

[2]  For  some  reason  not  disclosed  by  the 
record,  the  defendant  introduced  testimony 
all  of  which  appears  to  have  been  in  support 
of  the  Interpleader's  claim.  This  he  should 
not  have  been  permitted  to  do,  if  the  plain- 
tiff Iiad  objected,  as  the  defendant  is  not 
a  party  to  this  interplea. 

[3]  The  interpleader,  over  the  objection  of 
the  plaintiff,  offered  in  evidence  the  testi- 
mony of  two  witnesses  to  the  effect  that  the 
Interpleader's  general  r^utation  for  truth 
und  veracity  in  that  community  was  good, 
and  one  other  witness  testified  that  his  gen- 
eral reputation  for  truth  and  honesty  in  the 
neight)orhood  was  good.  This  was  error. 
Black  V.  Epstein,  221  Mo.  286,  305,  120  S.  W. 
754;  Bank  v.  Richmond,  235  Mo.  532,  542, 
139  S.  W.  352. 

The  instructions  given  in  behalf  of  the 
interpleader,  to  which  the  plaintiff  excepted, 
are  as  follows: 


(B)  "The  sole  question  In  this  case  is 
whether  B.  B.  Liewis  was  the  owner  of  the 
goods  in  question  on  the  23d  day  of  April, 
1912.  And,  although  you  may  believe  that 
W.  O.  Hodges  &  Son  owed  the  plaintiff  for 
goods  at  the  time  these  goods  were  attadied, 
still  you  cannot  find  against  the  interplead- 
er, Lewis,  in  this  matter  unless  you  also  find 
that  the  sale  of  the  goods  in  question  was 
made  in  fraud." 

(G)  "If  you  believe  that  the  Interpleader, 
Lewis,  bought  the  goods  In  question,  and  ei- 
ther in  person  or  by  a  clerk  took  and  exer- 
cised ownership  and  possession  over  them, 
and  held  himself  out  to  the  public  in  general 
as  the  owner  of  the  goods,  then  it  was  not 
necessary  tliat  he  be  personally  present  all 
of  the  time  and  in  personal  charge  of  them, 
and  you  will  find  for  the  interpleader." 

CD)  "The  Jury  are  instructed  tliat  fraud 
will  not  be  presumed,  but  must  be  prov^i, 
and  the  burden  of  proving  it  rests  on  the 
party  alleging  it,  the  plaintiff  herein,  and, 
while  such  proof  need  not  be  direct  or  posi- 
tive evidence,  but  may  be  by  facts  and  cir- 
cumstances, yet,  if  the  Jury  believe  from  the 
evidence  that  all  of  the  facts  and  drcum- 
stances  in  evidence  agree  as  well  with  hon- 
esty and  fair  dealing  as  with  dishonesty,  you 
should  find  the  sale  of  the  stock  of  goods  in 
question  to  be  in  good  faith,  and  your  ver- 
dict should  be  for  R.  E.  Lewis,  the  inter- 
pleader." 

(E)  "The  burden  of  proof  In  this  case  la 
on  the  plaintiff  to  prove  its  case  by  a  pre- 
ponderance of  the  evidence.  A  preponder- 
ance means  greater  weight" 

[4]  Instruction  B  is  erroneous  because  it' 
told  the  Jury  that  the  sole  question  in  the 
case  was  whether  the  interpleader  was  the 
owner  of  the  goods  in  question  on  the  date 
of  the  levy.  A  process  of  reasoning  might  be 
adopted  to  the  effect  that  If  the  Jury  found 
that  there  was  a  fraud  in  fact  or  in  law, 
then,t  under  this  instruction,  they  would 
necessarily  find  that  the  interpleader  was 
not  the  owner;  but  the  instruction  as  it  is 
framed  would  likely  lead  the  Jury  to  think 
that  if  the  interpleader  had  as  a  matter  of 
fact  purchased  the  goods  and  paid  for  them, 
then  it  would  not  defeat  his  daim,  even  if 
he  did  not  take  the  required  possession. 

[B]  The  instruction  Is  further  objectionable 
in  that  it  tells  the  Jury  that  they  cannot 
find  against  the  interpleader  unless  the  Jury 
find  that  the  sale  of  the  goods  in  question 
was  made  in  fraud,  without  telling  the  Jury 
what  character  of  frauds  defeats  a  sale. 

Section  2881,  R.  S.  1909,  provides  that 
every  conveyance  of  goods  or  chattels  made 
or  contrived  with  the  intent  to  hinder,  delay, 
or  defraud  creditors  is  void.  Section  28ST 
makes  every  sale  of  personal  property  un- 
accompanied by  delivery  within  a  reason- 
able time,  followed  by  an  actual  and  con- 
tinued change  of  possession,  fraudulent  and 
void  as  against  creditors.  This  latter  section 
defines  constrictive  fraud   which   vltiabes 
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sales  irrespective  of  the  Intent  or  the  sol- 
vency of  the  parties. 

And  there  is  a  class  of  transactions  where- 
in a  party  who  Is  solvent,  and  gives  or  volun- 
tarily conveys  his  property  to  another,  is 
presumed  to  be  guilty  of  fraud  as  to  his 
creditors.  Welch  v.  Mann,  193  Mo.  804,  32.'), 
92  S.  W.  98;  Star  v.  Penfield,  166  Mo.  App. 
302,  304,  148  S.  W.  382. 

[I]  Instruction  C  told  the  Jury  that,  if  the 
interpleader  bought  the  goods  in  question, 
and  took  and  exercised  ownership  and  posses- 
sion over  them  in  person  or  by  a  clerk,  and 
held  himself  out  to  the  public  and  in  general 
as  the  owner  of  the  goods,  then  it  was  not 
necessary  that  he  be  personally  present  all 
of  the  time  and  in  personal  charge.  It  would 
have  been  better  had  it  followed  the  require- 
ment of  the  statute  that  such  indicia  of 
ownership  must  be  continuous. 

[7]  Instruction  D  is  wrong  in  that  it  told 
the  jury  tliat  the  burden  of  proof  rested  on 
the  plaintiff.  That  may  be  true  when  actual 
fraud  is  involved;  but  as  to  the  question  of 
the  fraud  Involved  here  by  reason  of  the 
voluntary  conveyance  and  transfer  of  de- 
fendant's stock  of  goods,  through  and  with 
the  aid  of  the  interpleader,  to  his  wife  it 
Is  not  the  law,  because,  when  it  is  shown  that 
tliis  transfer  was  voluntary,  "the  onus  is  cast 
upon  the  party  seeking  to  sustain  it  to  show 
that  the  grantor  had  ample  means  left  to 
meet  all  of  his  indebtedness."  Bank  y. 
rrhornburrow,  109  Mo.  App.  639,  643,  83  S. 
W.  771.  This  instruction  is  not  objectionable 
as  an  instruction  upon  the  question  of  ac- 
tual fraud;  but,  if  given  in  a  case  of  the 
character  of  the  one  at  bar,  It  should  be  so 
framed  that  the  Jury  would  unquestionably 
understand  that  it  so  applied. 

[>]  Instruction  E  is  erroneous  for  the  rea- 
son that  the  burden  of  proof  does  not  rest 
ni>on  the  plaintiff,  although,  since  it  volun- 
tarily assumed,  so  far  as  the  record  dis- 
closes, that  burden,  we  are  of  the  opinion 
that  it  is  in  no  position  to  complain  of  the 
giving  of  that  instruction.  We  refer  to  the 
instruction  only  in  contemplation  of  another 
trial. 

[9]  In  the  event  the  jury  should  find  that 
,  Bodges  had  the  actual  intent  to  hinder,  de- 
lay, or  defraud  his  creditors,  then,  even  if 
the  interpleader  purchased  without  notice  of 
that  fact,  and  in  good  faith  executed  the 
notes  in  question,  yet,  as  it  developed  at  the 
trial  that  those  notes  were  at  the  time  the 
attachment  was  levied  in  the  possession  and 
under  the  control  of  the  payee,  Hodges'  wife, 
the  interpleader  could  claim  protection  in 
the  transaction  only  to  the  extent  that  he  can 
prove  actual  payment  upon  said  indebtedness 
prior  to  the  time  of  the  attachment.  Am- 
holt  V.  Hartwig,  73  Mo.  485,  488;  Dougherty 
V.  Cooper,  77  Mo.  628,  B32;  Wetmore  ▼. 
Woods,  62  Mo.  App.  263,  270. 

[10]  In  view  of  the  fact  that  this  case  must 
be  tried   again,   we  direct  attention  to   the 


fact,  which  does  not  appear  to  have  been 
I'ecognized  in  the  trial  now  under  considera- 
tion, that  an  Interplea  of  this  character  is 
in  the  nature  of  a  separate  suit  from  the 
action  between  the  plaintift  and  the  defend- 
ant; the  Interpleader  assuming,  for  the  pur- 
pose of  the  trial,  the  position  of  plalntilf 
(Torreyson  v.  Turnbangh,  105  Mo.  App.  439, 
443,  79  S.  W.  1002),  the  plaintiff  in  the  main 
suit  being  in  the  attitude  of  a  defendant,  the 
action  being  in  the  nature  of  a  replevin  to 
determine  the  right  to  the  possession  of  the 
property  attached  (Bank  v.  Keeney,  134  Mo. 
App.  74,  78,  114  S.  W.  553;  Bank  v.  Boyer, 
161  Mo.  App.  143,  149,  142  S.  W.  487),  and 
the  trial  being  wholly  segregated  from  the 
main  suit  (Giett  v.  McGannon,  74  Mo.  App. 
209,  212). 

On  account  of  the  errors  above  discussed, 
the  judgment  is  reversed,  and  the  cause  re- 
manded to  be  proceeded  with  as  above  indi- 
cated; the  interpleader  assuming  the  burden 
of  proof  to  the  extent  that  we  have  held  it 
to  be  his  duty. 

Reversed  and  remanded. 

STUROIS,  J.,  concurs.  FARRINGTOM,  J., 
not  Bitting. 


CONNOR  REALTY  CO.  v.  ST.  LOUIS 

UNION  TRUST  CO.  et  al. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

11,  1913.) 

1.  AlTOBNET    ANn    ClIKNT    (§   135*)— COMPEN- 
SATION—IMPLIED   Contract  to   Pat. 

Where  an  attorney  renders  valuable  serv- 
ices which  are  accepted  by  hia  client,  there  is 
an  implied  agreement  to  pay  therefor. 

[Ed.   Note.— For  other  cases,   see   Attorney 
and  Client,  Cent  Dig.  $  308;  Dec.  Dig.  §  135.*] 

2.  Pabtition  (S  114*) —Costs  — Attobnet's 
Fee. 

Under  Rev.  St  1909,  S  2275,  provldinp;  that, 
in  all  cases  where  the  parties  do  not  dismiss, 
the  trial  court  shall  have  discretion  to  award 
costs  unless  a  different  provision  is  made  by 
law,  and  sections  2279  and  2609,  specifically 
providing  for  attorney's  fees  in  partition  suits, 
the  amount  of  the  fee  in  a  partition  suit  need 
not  be  fixed  by  contract;  and  this  rule  applies 
to  a  suit  where,  pending  an  order  of  sale,  the 
parties  formed  a  corporation  to  take  title  t<* 
the  land  in  suit  and  stock  therein  was  issued 
to  each  in  proportion  to  the  interest  be  had  in 
the  land. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §{  440^449;  Dec.  Dig.  <  114.*] 

3.  Pabtition  (J  114*)— Compensation- Rea- 
sonable Feb. 

In  partition  involving  mineral  lands  worth 
$24,000,  where  the  desired  result  was  accom- 
plished by  the  formation  of  a  corporation,  and 
the  issuance  of  stock  therein  to  the  parties  in 
proportion-  to  their  interest  in  the  land,  and 
where  other  attorneys  testified  that  $1,2(X)  was 
a  reasonable  fee,  the  trial  court  was  justified 
in  awarding  a  fee  of  $720  to  plaintiff's  attorney. 
[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  440-449;   Dec.  Dig.  §  114.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 


•For  other  cases  see  sam*  topic  and  sMtlon  NUMBER  In  Dae.  Dis.  A  Am.  Dig.  Kay-Mo.  Sarlas  a  Rap'r  Induaa 
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Partition  by  the  Conncir  Realty  Company 
against  the  St  Lonls  Union  Trust  Company 
and  others.  From  an  order  allowing  a  fee 
of  $720  to  plalntUTs  attorney,  defendajdts 
appeal    Affirmed. 

McReynolds  ft  Halllbarton,  of  Carthage, 
for  appellants.  Howard  Gray  and .  W.  H. 
Phelps,  both  of  Carthage,  for  respondent 

FARRINOTON,  J.  This  appeal  was  taken 
from  an  order  allowing  an  attorney's  fee  of 
$720  In  a  partition  suit  The  plaintiff  and 
defendants  were  owners  as  tenants  In  com- 
mon of  SO  acres  of  land  in  Jasper  county. 
On  December  20, 1911,  the  plaintiff,  by  Its  at- 
torney, W.  H.  Phelps,  Instituted  a  suit  In 
the  Jasiter  county  circuit  court  to  partition 
the  property.  The  petition,  signed  by  W.  H. 
Phelps  as  attorney  for  the  plaintiff,  set  up 
the  respective  interests  of  the  parties,  al- 
leged that  plaintiff  was  the  owner  of  an 
undivided  one-fourth  Interest,  and  prayed 
that  the  real  estate  be  divided  among  the 
parties  according  to  their  respective  inters 
ests.  The  defendants  were  served  with  pro- 
cess, .  and  subsequently  answered.  The  an- 
swer of  Emma  R.  Holmes  and  the  St  Lonls 
Union  Trust  Company,  two  of  the  defend- 
ants owning  an  undivided  one-half  interest 
admitted  the  averments  in  the  petition  as 
to  the  respective  interests  of  the  owners, 
set  up  the  fact  that  the  property  was  valu- 
able mineral  land  and  could  be  divided  in 
kind,  and  asked  that  commissioners  be  ap- 
pointed to  examine  and  divide  the  property 
in  kind.  The  answer  of  James  W.  Way  ad- 
mitted the  allegations  of  the  petition,  set  np 
the  fact  that  the  property  was  valuable  min- 
eral land,  and  averred  that  the  same  could 
not  be  divided  in  kind  in  an  equitable  way, 
and  asked  that  an  order  be  made  directing 
a  sale  of  the  property  and  a  division  of  the 
proceeds  among  the  parties  according  to  their 
respective  interests.  The  plaintiff  in  reply 
admitted  that  the  land  was  not  susceptible 
of  partition  in  kind.  After  a  hearing,  the 
court  entered  an  interlocutory  decree  finding 
the  interests  of  the  parties  to  be  as  alleged 
in  the  petition  and  directing  that  the  land  be 
sold  and  the  proceeds  divided  according  to 
the  interests  of  the  parties  as  found.  After 
the  order  of  sale  was  made,  all  the  parties 
owning  this  property  agreed  to  form  a  cor- 
poration for  the  purpose  of  taking  title  to 
the  land  in  suit  This  arrangement  was  per- 
fected, and  stock  in  the  corporation  was  Is- 
sued to  each  of  the  parties  for  an  amount 
bearing  the  proportion  to  the  whole  amount 
of  the  stock  that  each  one's  interest  in  the 
land  bore  to  the  whole  of  the  land..  In  other 
words,  Instead  of  dividing  the  property  In 
kind,  a  corporation  was  organized  with  the 
capital  consisting  of  the  property  in  suit,  and 
each  teuunt  In  common  took  his  respective 
part  in  stock  of  the  corporation.  After  this 
arrangement  had  been  entered  into,  the  de- 
fendants moved  the  court  to  set  aside  the 
decree  and  dismlsa  the  suit    Prior  to  pass- 


ing upon  this  motion,  the  coort  took  up  the 
application  of  W.  H.  Phelps  for  the  allow- 
ance of  an  attorney's  fee  and  made  an  al- 
lowance of  $720  for  his  services,  taxing  the 
same  as  costs  in  the  cause  and  ordering  the 
costs  to  be  taxed  against  all  the  parties  ac- 
cording to  their  respective  interests  as  set 
out  in  the  interlocutory  decree.  Thereafter, 
the  defendants'  motion  to  set  aside  the  Inter- 
locutory decree  and  dismiss  the  cause  was  by 
consent  taken  up,  and  the  court  found  that 
the  organization  of  the  corporation  and  the 
arrangement  of  taking  stock  had  been  agreed 
nppn,  and  sustained  the  motion  as  to  the 
dismissal  of  the  cause,  but  overruled  that 
portion  of  the  motion  asking  that  the  Inter- 
locutory decree  be  set  aside,  and  ordered 
that  the  cause  be  dismissed  and  the  defend- 
ants discharged,  and  that  the  costs  Including 
the  attorney's  fee  be  taxed  against  the  re- 
spective parties.  From  this  action  the  ap- 
peal was  taken. 

At  the  hearing  as  to  the  allowance  of  an 
attorney's  fee,  the  plalntUF  introduced  as  a 
witness  T.  V.  Nolan,  who  testified  that  the 
value  of  the  land  when  the  partition  suit 
was  filed  was  $24,000.  Plaintiff  then  showed 
by  the  testimony  of  A.  !<.  Thomas  and  R.  A. 
Mooneyham,  two  lawyers  of  Jasper  county, 
that  the  value  of  the  services  rendered  by 
attorney  W.  H.  Phelps  In  this  cause  was 
$3.,a00.  The  defendants  offered  no  evidence 
as  to  the  value  of  the  attorney's  services, 
bnt  did  offer  in  evidence  the  deeds  from  the 
respective  parties  to  the  corporation  and  the 
documents  evidencing  the  Incorporation.  So 
far  as  this  record  shows,  W.  H.  Phelps  acted 
throughout  as  the  attorney  representing  the 
plaintiff  in  this  partition  suit  and  there 
was  no  contest  concerning  his  servloes  until 
It  came  to  the  allowance  of  a  fee. 

There  are  but  two  questions  raised  by  ap- 
pellants In  this  appeal,  one  as  to  the  power 
of  the  trial  court  to  allow  an  attorney's  fee 
in  a  partition  suit  under  the  facts  herein, 
and  the  other  as  to  whether  the  allowance 
of  $720  was  excessive,  unreasonable,  and  a 
manifest  abuse  of  the  discretion  vested  In 
the  court 

Relying  upon  the  cases  of  Draper  v.  Dra- 
per, 29  Mo.  13,  and  Lucas  Rank  v.  E^lng,  73 
Mo.  iS90,  appellants  insist  that  In  the  ab- 
sence of  a  contract  for  a  fee  between  the 
plaintifl  and  its  attorney,  none  could  be  al- 
lowed. 

[1,2]  We  must  rule  against  appellants  on 
ttds  contention,  and  it  would  seem  that  no 
other  reasons  need  be  given  than  those  con- 
tained in  the  following  cases:  Liles  v.  Liles, 
116  Mo.  App.  413,  91  S.  W.  983;  Donaldson 
V.  Allen,  213  Mo.  293,  111  S.  W.  1128,  127 
Am.  St  Rep.  601;  Forsee  v.  McGulre,  109 
Mo.  App.  701,  83  S.  W.  548;  Eddie  v.  Eddie. 
138  Mo.  609,  39  S.  W.  451;  State  ex  reL 
Shlpman  v.  Allen,  124  Mo.  App.  465,  472,  103 
S.  W.  1090;  Taussig  v.  Railway  Co.,  166  Ma 
28,  65  S.  W.  069,  89  Am.  St  Rep.  674.  These 
cases  hold:   First,  that  the  amount  of  the 
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attorney's  fee  need  not  be  fixed  by  contract 
or  agreement  in  a  partition  suit  to  aathorlze 
the  trial  Judge  to  aUow  tbe  plalntilTB  at- 
torney a  fee;  and,  second,  that  where  an 
attorney  renders  valuable  serrlces  which  are 
accepted  by  his  client,  there  is  an  implied 
agreement  to  pay  for  tbe  same.  It  is  dis- 
tinctly pointed  out  in  these  cases  why  tbe 
rule  announced  in  tbe  two  cases  relied  upon 
by  the  appellants  Is  no  longer  the  law  in  this 
state. 

Appellants  dte  pection  2275,  B.  S.  1909, 
w'hlcb  reads  as  follows:  "Upon  the  plaintiff 
dismissing  his  suit,  or  defendant  dismissing 
the  same  for  want  of  prosecution,  the  defend- 
ant shall  recover  against  the  plaintiff  his 
costs;  and  in  all  other  cases  It  shall  be  in 
the  discretion  of  the  court  to  award  costs 
or  not,  except  In  those  cases  In  which  a  dif- 
ferent provision  is  made  by  law."  This 
statute  does  not  apply  to  this  case,  because 
this  suit  was  not  dismissed  by  the  plaintiff, 
or  on  motion  of  the  plaintiff,  nor  on  a  motion 
of  the  defendants  for  want  of  prosecution. 
There  is  a  portion  of  the  statute,  however, 
that  bears  on  the  question,  to  wit,  "and  in 
all  other  cases  it  shall  be  in  the  discretion 
of  the  court  to  award  costs  or  not,  except  In 
those  cases  In  which  a  different  provision 
is  made  by  law,"  and  a  different  provision  Is 
made  by  the  enactment  of  sections  2279  and 
2609,  R.  S.  1909,  which  deal  specifically  with 
the  assessment  of  costs  including  attorney 
fees  in  partition  suits.  See  McManus  v. 
Price,  246  Mo.  438,  152  S.  W.  8.  . 

For  the  reasons  stated  in  Donaldson  ▼.  Al- 
len, supra,  the  attorney  for  the  plaintiff  In 
nn  equitable  partition  is  entitled  to  have  his 
fee  taxed  against  all  tbe  parties  taking  un- 
der the  partition  according  to  their  respective 
Interests.  How  coold  a  more  Just  partition 
be  arrived  at  than  that  accomplished  in  this 
case?  The  ultimate  purpose  of  this,  as  well 
as  any  partition  suit,  was  to  give  the  re- 
spective owners  their  Individual  Interests 
In  the  property  rather  than  their  Interests 
In  common.  The  petition  filed  by  plalntlfTs 
attorney  brought  about  this  ultimate  result 
In  some  cases,  the  property  can  be  divided  In 
kind;  in  others,  the  proceeds  must  be  di- 
vided. While  it  is  true  the  course  here  pur- 
sued was  somewhat  novel,  the  purpose  of  tbe 
suit  and  the  result  reached  was  that  which 
Is  desired  in  any  partition  proceeding.  Ck>n- 
slderlng  the  character  of  the  land  sought  to 
be  partitioned,  the  process  of  adjustment  of 
the  rights  of  the  various  parties  here  was 
far  better  than  to  have  divided  the  land  In 
kind.  In  which  event  possibly  one  of  the  ten- 
ants In  common  would  have  acquired  valuable 
mining  land,  and  another  land  of  much  less 
value.  The  course  pursued  was  better  than 
to  have  sold  the  land  because  some  of  the 
owners  might  have  been  able  to  make  It 
bring  all  It  was  worth,  while  others  might 
have  been  nnable  to  make  it  bring  a  value 
equal  to  their  undivided  interests.  H,ere 
tbe  form  of  the  property  was  changed,  and. 


in  Its  changed  form,  divided  In  kind.  Bear> 
ing  in  mind  that  the  result  desired  In  the  par- 
tition suit  was  accomplished  by  virtue  of  the 
proceeding,  and  that  attorney  fees  are  al- 
lowed the  petitioning  parties  in  legal  or  equi- 
table partitions,  it  would  seem  that  no  more 
need  be  said  to  uphold  the  legality  of  the 
allowance  made  in  this  case. 

The  case  of  Appleman  v.  Appleman,  140  Mo. 
309,  41  S.  W.  794,  02  Am."  St  Hep.  732,  falls 
as  an  authority  here  for  the  reason  that  the 
plaintiff  lost  tiie  suit  because  it  was  deter- 
mined that  he  had  no  Interest  subject  to  par- 
tition. We  are  also  referred  to  the  case  of 
Murphy  v.  Smith,  86  Mo.  333 ;  but  that  was 
a  suit  in  ejectment,  and  hence  has  no  bear- 
ing on  the  question  in  issue  here.  So,  in  the 
case  of  Schafer  v.  Roberts,  166  Mo.  App.  loc. 
dt  84,  148  S.  W^  393,  the  question  of  attor- 
ney fees  arose  under  the  attachment  law  and 
not  under  the  statutes  referred  to  in  the 
case  at  bar.  In  the  case  of  Whitsett  v. 
Wamack,  95  Mo.  App.  296,  69  S.  W.  24,  the 
question  Involved  was  concerning  an  allow- 
ance to  the  guardian  ad  litem  in  a  partition 
suit,  and  the  question  before  us  was  not 
raised  in  that  case,  although  some  of  the 
language  used  in  the  opinion,  which  was 
purely  obiter,  would  seem  to  be  contrary  to 
our  ruUng.  However,  it  seems  to  us  that 
the  court  in  that  case  went  further  in  con- 
struing the  statute  so  as  to  make  an  allow- 
ance for  the  guardian  ad  Utem  than  it  is 
necessary  for  lis  to  go  in  this  case  to  allow 
the  attorney's  fee,  and  the  ruling  in  that 
case  on  that  question  is  approved  by  us,  and 
was  proi>erly  made  on  the  broad  ground 
which  courts  should  take  In  holding  that, 
where  valuable  services  have  been  rendered 
which  had  been  accepted  and  the  benefits 
thereof  received,  it  is  the  duty  of  the  court 
to  so  cozistrue  the  law  as  to  conform  to 
natural  Justice  as  nearly  as  possible. 

[S]  As  to  the  second  contention,  it  may  be 
merely  noted  that  the  showing  made,  to  wit, 
that  the  property  was  worth  $24,000,  that  tbe 
desired  result  had  been  accomplished,  and 
that  an  attorney's  fee  of  $720  had  been  al- 
lowed, would  certainly  be  sufficient,  and  one 
which  does  not  prompt  us  to  hold  that  the 
discretionary  pow6r  of  the  court  was  abused. 
Besides,  the  only  testimony  Introduced  con- 
cerning the  value  of  the  services  was  that 
of  the  two  members  of  the  Jasper  county  bar 
whose  standing  as  lawyers  and  business  men 
was  unquestioned  and  known  to  tbe  trial 
Judge,  and,  as  the  amount  fixed  by  the  trial 
Judge  was  less  than  two-thirds  of  that  fixed 
by  them  as  a  reasonable  fee,  we  hold  that  the 
trial  court  was  amply  Justified  in  the  amount 
of  the  allowance  made. 

It  follows  from  what  has  been  said  that 
the  action  of  the  circuit  court  should  be  af- 
firmed, and  it  is  80  ordered. 

ROBERTSON,  F.  J^  and  STURGIS,  J., 
concur. 
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HONEY  T.  ORGAN. 

(Springfield  Court  of  Appeals.     MisaourL 

Dec  11,  1918.) 

1.  Appeal    and    Ebbor    (|    867*)— Rbvikw— 
Gbantino  New  Tbial. 

In  determining  whether  the  trial  court 
erred  in  granting  defendant  a  new  trial,  the  ap- 
pellate court  must  decide,  not  whether  defend- 
ant could  complain  of  the  verdict  on  appeal,  but 
rather  whether  the  "new  trial  was  granted  for 
good  cause  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3470-3486;  Dec.  Dig.  S 
867.*] 

2.  Appeal  and  Ebbob  (g  854*)— Habuless  Eb- 

BOB— EbBONGOTJS  REASON. 

The  appellate  court  will  not  reverse  an  or- 
der granting  a  new  trial  because  it  specifies  an 
erroneous  reason  for  such  action,  if  other  valid 
reasons  raised  by  the  motion  exist,  but  the  bur- 
den is  on  respondent  to  show  such  other  rea- 
sons. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3403,  3404,  3408-3424, 
3427-3430;  Dec.  Dig.  {  854.*] 

3.  LlBEI.  AND  SlANDEB  (8  7*)— CONSTBUCTION. 

A  bare  statement  that  one  has  sworn 
falsely  In  court  imputes  the  crime  of  perjury. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  8S  17-78;    Dec  Dig.  {  7.*] 

4.  Libel  and  Slander  (|  7*)— Wobds  Action- 
able peb  Se. 

A  charge  of  perjury  is  actionable  per  se, 
the  law  implying  damage  from  such  a  charge. 

[Ed.  Note.— For  other  cases,  see-  Libel  and 
Slander,  Cent.  Dig.  H  17-78;  Dec  Dig.  i  7.*] 

6.  Libel   and   Slandeb   ($  33*)— Dauaoks— 

Words  Actionable  peb  Se. 

The  law  piresumes  that  damage  results  from 
the  publication  of  words  actionable  per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {<  112,  277;  Dec  Dig.  { 
33.*] 

6.  Appeal  and   Error   (J  1170*)— Verdict— 
Actual  Damages— Necessitt  of  FiNDiNa. 

A  new  trial  should  not  be  granted  to  de- 
fendant in  an  action  for  libel  for  charging  per- 
jury, because  the  verdict  for  plaintiff  only  found 
exemplary  damages  for  him,  without  mention- 
ing actufu  damages,  in  view  of  Rev.  St.  1909,  { 
1850,  requiring  the  court  to  disregard  defects 
not  affecting  the  substantial  rights  of  the  par- 
ties. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gS  4032,  4066,  4075,  4098, 
4101,  4454.  4540-4545;  Dec.  Dig.  {  1170.*] 

7.  Evidence    (J    82*)- PREsniarnoNS— Ofh- 

CIAL  DUTT. 

It  is  presumed  that  the  courts  will  pur- 
sue the  proper  course  if  their  power  is  properly 
invoked. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  104;  Dec  Dig.  g  82.*] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;  W.  N.  Evans,  Judge. 

Action  by  William  W.  Roney  against  John 
E.  Organ.  From  an  order  sustaining  a  mo- 
tion for  a  new  trial  after  verdict  for  plain- 
tlfT,  be  appeals.  Reversed  and  remanded, 
with  directions  to  reinstate  judgment  ren- 
dered on  the  verdict, 

Wm.  P.  Elmer  and  J.  D.  Gusttn,  both  of 
Salem,  for  appellant  G.  C.  Dalton  and  A.  J. 
Arthur,  both  of  Salem,  and  Robt  Lamar, 
of  Houston,  for  respondent 


FARRINOTON,  X  Action  for  libel  ffled 
In  the  Dent  county  drcolt  court  Change  of 
venue  to  Shannon  county.  Trial  by  jury,  and 
verdict  for  plaintiff  for  $100  exemplary  dam- 
ages, nothing  being  said  In  the  verdict  as 
to  actual  damages.  The  circuit  court  granted 
defendant  a  new  trial,  specifying  as  the  rea- 
son that  the  form  of  the  verdict  was  errone- 
ous. PlaintifF  appealed  from  the  order  sus- 
taining the  motion  for  a  new  trial. 

In  his  petition,  the  plaintiff  alleges  that  he 
is  now  and  for  a  long  time  has  been  a  resi- 
dent of  Salem,  Dent  county,  lifo.,  and  that 
the  defendant  Is  a  resident  of  the  same 
place,  and  engaged  in  publishing  a  news- 
paper called  "The  Salem  Monitor"  which 
has  a  circulation  In  Dent  county  and 
several  other  counties  In  Missouri  and  in 
various  states;  that  plaintltf  was  sworn  as  a 
witness  and  testified  in  the  trial  of  an  action 
in  the  circuit  court  of  Shannon  county, 
wherein  the  city  of  Salem,  at  the  relation 
and  to  the  use  of  William  W.  Roney  and 
Jesse  Ward,  was  plaintiff,  and  W.  W.  Young 
was  defendant,  in  September,  1911;  that  said 
defendant  in  said  action,  W.  W.  Young,  ad- 
vised and  procured  the  defendant  herein  to 
publish,  and  that  the  defendant  herein  did 
publish.  In  The  Salem  Monitor  certain  false, 
defamatory,  malicious,  and  libelous  language 
of  and  concerning  the  plaintiff,  to  wit:  "The 
case  of  the  dty  of  Salem  against  W.  W. 
Young  on  tax  bill  for  building  a  sidewalk 
was  tried  before  a  jury  In  circuit  court  in 
Shannon  county  last  week  and  resulted  in  a 
verdict  for  the  city.  A  motion  for  a  new 
trial  was  made  and  a  notice  of  an  appeal 
to  the  state  Supreme  Court  was  filed.  The 
verdict  of  the  Jury  was  probably  influenced 
by  the  false  testimony  of  one  of  the  witness- 
es Interested  in  the  suit,  and  the  April  grand 
jury  may  investigate.  This  case  was  first 
decided  in  favor  of  Young  here,  Harry 
Clymer,  special  judge,  but  reversed  and  re- 
manded by  the  Springfield  Court  of  Appeals, 
and  the  end  Is  not  yet"  The  petition  then 
averred  that  the  person  referred  to  in  said 
publication  was  the  plainticr  herein,  and 
that  it  was  so  intended  by  the  defendant,  and 
that  the  readers  of  said  newspaper  should 
understand  that  the  person  referred  to  was 
the  plaintiff,  and  that  it  was  understood  by 
the  readers  of  said  newc^aper  that  the  per- 
son referred  to  in  said  publication  was  the 
plaintiff.  It  la  then  alleged  that  said  publi- 
cation tends  to  expose  plaintiff  to  public 
contempt  and  ridicule  and  deprive  him  of  the 
benefits  of  business  and  social  intercourse, 
and  charges  him  with  having  committed  the 
crime  of  perjury;  that  the  publication  was 
wantonly,  willfully,  and  maliciously  made 
and  circulated  as  aforesaid,  to  the  great  dam- 
age of  the  plaintiff.  Actual  damages  in  the 
sum  of  110,000,  and  exemplary  damages  in 
the  sum  of  $10,000  constitute  the  prayer. 
As  the  case  stands  In  this  court,  It  Is  on- 
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necessary  to  set  out  tbe  answei*  or  reply. 
The  evidence  and  Instructions  are  not  con- 
tained In  the  abstract  The  Judgment  is 
copied  In  the  abstract,  and  In  the  Judgment 
Is  recited  the  verdict,  as  follows:  "We,  the 
Jury,  find  the  Issue  for  the  plalnttfl  In  tbe 
sum  of  $100.00  as  an  exemplary  damage 
against  J.  E.  Organ,  H.  C.  Adair,  Foreman." 

[1]  Our  question:  Did  the  trial  court  com- 
mit reversible  error  in  granting  defendant 
a  new  trial?  In  answering  this  question,  we 
are  required  to  decide,  not  whether  the  de- 
fendant could  complain  of  the  verdict  in  tills 
court,  wliidi  was  a  question  for  decision  in 
the  case  of  Adams  v.  Railroad,  149  Mo.  App. 
278,  130  S.  W.  48.  but  rather,  whether  tbe 
trial  court  granted  a  new  trial  for  good  cause 
shown. 

[2]  The  order  granting  a  new  trial  states  a 
specific  reason,  to  wit,  "that  tbe  form  of  the 
verdict  is  erroneous."  The  respondent,  as 
the  record  is  presented  to  us,  has  accepted 
tills  as  iteing  the  only  ground  assigned  for 
granting  a  new  trial.  He  has  not  shown,  as 
he  might  have  done,  that  even  though  the 
trial  court  assigned  a  wrong  reason  for  its 
action,  yet  there  were  errors  committed  dur- 
ing tbe  course  of  the  trial  warranting  the 
order  granting  a  new  trial.  This  court  will 
not  reverse  an  order  granting  a  new  trial 
which  specifies  a  wrong  reason  when  it  is 
shown  tliat  other  valid  reasons — complained 
of  in  the  motion  for  a  new  trial — actually 
exist  Hewitt  ▼.  Steele,  118  Mo.  463,  473,  24 
8.  W.  440;  Morelock  v.  Railway  Co.,  112  Mo. 
App.  640,  644,  87  S.  W.  5.  But  the  burden  is 
upon  the  respondent  to  show  such  other 
valid  reasons.  It  is  Intimated  In  respondent's 
brief  that  the  court  granted  tbe  new  trial  be- 
cause the  verdict  was  against  the  weight  of 
the  evidence.  The  trial  court  had  an  un- 
doubted right  to  do  this,  but  the  record  pre- 
sented to  us  shows  it  did  not  act  on  that 
ground,  and  neither  the  motion  for  a  new 
trial  nor  the  evidence  are  before  us.  Had 
this  record  shown  that  the  order  was  based 
on  the  weight  of  the  evidence,  or  any  other 
ground  assigned  in  tbe  motion  for  a  new 
trial  which  would  be  a  valid  reason  to 
support  the  order,  we  would  not  disturb  it, 
in  the  absence  of  an  abuse  of  discretion. 
But  as  the  case  is  presented  here,  the  order 
granting  the  new  trial  must  stabd  or  fall  on 
the  ground  specified  in  the  order,  "that  the 
form  of  the  verdict  is  erroneous,"  and  if 
that  is  found  to  be  untenable,  the  order  must 
be  set  aside. 

Tbe  cases  of  Morrison  Mfg.  Co.  v.  Roach  & 
Greene,  104  Mo.  App.  632,  637,  78  S.  W.  644, 
and  Bnsor  v.  Smith,  57  Mo.  App.  684,  589, 
hold  that  it  is  the  duty  of  the  appellant  to 
bring  up  tbe  whole  record,  so  that  the  court 
may  see  that  there  is  no  reason  assigned  in 
the  motion  for  a  new  trial  Justifying  the 
court  in  sustaining  It  and  that  In  the  ab- 
sence of  such  showing  the  appellate  court 
will   presume   there   was   sufficient   reason. 


The  two  cases  last  cited,  however,  cannot  be 
recognized  as  authority,  since  the  Supreme 
Court  has  placed  such  burden  upon  the  re- 
spondent See  Crawford  v.  Stockyards  Co.,  215 
Mo.  394,  402, 114  S.  W.  1057 ;  MUlar  v.  Madi- 
son Car  Co.,  130  Mp.  617,  81  S.  W.  574;  Dale 
St  Bennett  v.  Mining  Co.,  110  Mo.  App.  817, 
320,  85  S.  W.  929. 

Section  1860,  R.  S.  1909,  requires  the  trial 
court  in  every  stage  of  the  action,  to  dis- 
regard any  error  or  defect  in  the  proceedings 
which  shall  not  affect  tbe  substantial  rights 
of  the  adverse  party. 

In  the  case  of  Lampert  v.  Drug  Co.,  238 
Mo.  loc.  cit  415,  141  S.  W.  1097,  37  L.  R.  A. 
(N.  S.)  533,  Ann.  Cas.  1913A,  351,  our  Supreme 
Court  said:  "The  concensus  of  authority  is 
to  tbe  effect  that  punitive  damages  are  not 
recoverable  where  no  actual  damages  are  al- 
lowed." And  It  was  held  In  that  case,  as  it 
has  been  in  other  Missouri  cases,  that  ex- 
emplary damages  are  recoverable  where  there 
are  allowed  only  nominal  actual  damages. 
Thus,  in  Favorite  v.  Cottrlll,  62  Mo.  App.  119, 
the  verdict  was  for  $1  compensatory  damages 
and  a  large  sum  as  exemplary  damages,  and 
in  Ferguson  v.  Chronicle  Pub.  Co.,  72  Mo. 
App.  462,  the  verdict  was  for  1  cent  actual 
damages  and  $300  as  exemplary  damages. 

In  Mills  V.  Taylor,  85  Mo.  App.  Ill,  uo 
actual  damages  were  assessed  in  the  verdict, 
tbe  finding  being  for  the  plaintitt,  accom- 
panied by  an  assessment  of  exemplary  dam- 
ages in  the  sum  of  $500.  When  the  verdict 
was  returned  tbe  plaintiff  requested  the 
court  to  give  to  tbe  Jury  a  further  instruc- 
tion, directing  it  to  retire  and  correct  its  ver- 
dict by  further  finding  for  the  plaintiff  nomi- 
nal actual  damages.  The  appellate  court 
held  that  the  trial  court  erred  In  refusing  to 
direct  the  Jury  to  correct  its  verdict,  for  the 
reason  that  in  finding  tbe  Issues  for  the 
plaintiff  the  Jury  found  that  defendant  had 
willfully,  wrongfully,  and  wantonly  seduced 
and  debauched  the  former's  wife,  and  that 
upon  that  finding  plaintiff  was  entitled-  to 
have  actual  damages  in  some  amount  assess- 
ed in  his  favor. 

Nor  is  the  case  of  Brennan  v.  Maule,  108 
Mo.  App.  336,  83  S.  W.  283,  helpful  here.  In 
our  case,  the  plaintiff  is  satisfied  with  the 
verdict,  and  desires  that  it  stand. 

In  the  case  of  Hoagland  v.  Amusement 
Co.,  170  Mo.  335,  70  S.  W.  878,  94  Am.  St 
Rep.  740,  the  Jury  gave  plaintiff  no  actual 
damages,  but  gave  him  one  cent  punitive 
damages,  and  the  plaintiff  appealed,  com- 
plaining of  the  form  of  the  verdict;  tbe 
Jury  expressly  found  (according  to  the  opin- 
ion 170  Mo.  at  page  345,  70  S.  W.  878,  94  Am. 
St  Rep.  740)  that  plaintiff  was  entitled  to 
recover,  that  he  had  sustained  no  compen- 
satory damages,  but  assessed  punitive  dam- 
ages at  one  cent  The  Supreme  Court  held 
that  the  Jury  in  finding  for  plaintiff  In  effect 
found  .that  defendants  arrested  the  plaintiff, 
etc,  and  that  upon  such  finding  plaintiff  was 
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entitled  to  have  actual  damages  In  some 
amount  assessed  in  his  favor.  The  judg< 
ment  was  reversed  and  the  cause  remanded. 

In  Courtney  v.  BlackweU,  150  Mo.  loc.  dt 
277,  51  S.  W.  668,  according  to  the  opinion, 
by  some  mischance  in  tha  form  of  the  verdict 
which  was  given  to  the  Jury,  no  place  was 
left  therein  for  the  separate  assessment  of 
the  actual  damages,  and  the  whole  was  re- 
turned in  a  lump  sum,  according  to  fehe  form, 
as  exemplary  damages;  to  make  clear,  the 
form  of  the  verdict  was:  "We,  the  Jury,  find 
for  the  plaintiff,  and  assess  and  award  to  her 

as  exemplary  damages,  the  sum  of  

dollars."  The  jury  filled  in  the  sum.  There 
was  no  finding  at  all  in  regard  to  actual  dam- 
ages. The  court  said:  "The  jury  did  find  for 
the  plaintiff,  and  in  so  doing  found  that  the 
defendant  had  published  the  slander  with 
which  he  was  charged,  and  upon  that  finding 
the  plaintiff  was  entitled  to  have  actual 
damages  assessed  in  her  favor,  the  slander 
being  of  that  character  from  which  the  law 
implies  such  damages."  In  that  case  there 
was  in  fact  a  basis  under  the  instructions 
for  the  assessment  of  both  actual  and  exem- 
plary damages.  (We  assume  in  the  case  at 
bar,  since  appellant  has  not  brought  the  in- 
structions before  us,  that  there  was  a  basis 
under  the  instructions  for  the  assessment  of 
both  actual  and  exemplary  damages.)  The 
Supreme  Court  In  the  Courtney  Case  refused 
to  disturb  the  Judgment  at  defendant's  re- 
quest, holding  tliat-the  error  in  the  verdict 
was  one  of  form  and  not  of  substance. 
'  [3]  There  is  no  doubt  under  the  authoritlee 
that  to  say  one  has  sworn  falsely  in  a  court 
of  Justice,  without  more,  carries  an  imputa- 
tion of  perjury.  Krup  v.  Corley,  95  Mo. 
App.  loc.  dt.  647,  69  S.  W.  609 ;  PerseUy  v. 
Bacon,  20  Mo.  331. 

[4]  The  charge  of  perjury  is  actionable  per 
se.  Brown  v.  Knapp  &  Co.,  213  Mo.  loc  dt 
682,  691, 112  S.  W.  474,  484.  In  the  case  Just 
dted.  It  is  said:  "Words  charging  another 
with  a  commission  of  a  crime  as  heinous  as 
perjury  are  actionable,  although  they  do  not 
set  forth  the  particulars  of  the  offense  in 
language  necessary  to  make  a  good  indict- 
ment." 

[S]  The  law  presumes  damage  from  £he 
publication  of  words  actionable  i)er  se.  Van- 
loon  V.  Vanloon,  159  Mo.  App.  255, 140  S.  W. 
631.  In  the  case  at  bar,  the  jury  did  find 
for  the  plaintiff,  and  in  so  doing  found  that 
the  defendant  had  published  the  libel,  and 
upon  that  finding  the  plaintiff  was  entitled  to 
have  actual  damages  assessed  in  his  favor; 
the  libel  being  of  that  character  from  which 
the  law  implies  such  damages.  Courtney  v. 
BlackweU,  supra,  150  Mo.  loc.  dt.  277,  61  S. 
W.  668. 

[B]  The  rule  that  punitive  damages  cannot 
be  recovered  in  the  absence  of  an  allowance 
of  some  actual  damages — at  least  nominal 
actual  damages — would  seem  from  the  deci- 
sions in  this  state  to  rest  upon  the  prlndple 
that  there  can  be  no  punitive  damages,  in  the 


absence  of  a  cause  of  action  whldi  would 
warrant  the  awarding  of  at  least  nominal 
actual  damages.  Otherwise  stated:  Where 
there  is  an  utter  failure  of  proof  of  any  ac- 
tual damages,  or  a  failure  of  the  proof  from 
which  the  law  will  imply  at  least  nominal 
actual  damages,  or  in  a  case  where  such 
proof  has  been  made,  but  there  is  a  special 
finding  by  the  Jury  that  no  actual  damage 
was  sustained  (as  in  the  case  of  Hoagland  v. 
Amusement  Co.,  supra),  then  a  Judgment  for 
punitive  damages  alone  is  erroneous.  On  the 
other  hand,  when  the  verdict  ignores  the 
actual  damages,  but  does  find  the  Issue  for 
the  plaintiff— i.  e.  in  this  case,  that  the  libel 
was  published — and  it  must  therefore  follow 
in  law  that  some  damage,  dther  compensa- 
tory or  nominal,  has  been  sustained,  the  fail- 
ure of  the  Jury  to  fix  or  designate  an  amount 
wUl  not  defeat  the  assessed  punitive  dam- 
ages, where  the  plaintiff  is  not  the  com- 
plainant It  Is  the  substance  rather  than  the 
form  that  the  law  looks  to.  When  such  a 
case  is  made  establishing  a  basis  for  actual 
damages,  the  substance  is  supplied,  the  foun- 
dation for  punitive  damages  Is  laid,  and  the 
failure  to  fix  the  amount  of  actual  damages 
is  a  mere  defect  of  form.  Allowance  of  ac- 
tual damages  does  not  necessarily  mean  the 
fixing  or  designation  of  the  amount  of  the 
allowance.  The  case  of  Courtney  v.  BlackweU, 
supra,  having  been  dtcd  and  quoted  in  later 
opinlona  of  the  Supreme  Court  upon  this  sub- 
ject with  no  word  of  criticism,  we  feel  that 
it  is  to  be  followed  in  the  case  at  bar,  espe- 
dally,  since  the  error  complained  of  in  the 
motion  for  a  new  trial  would,  in  this  court, 
be  considered  harmless  to  the  party  complain- 
ing. 

[7]  With  what  grace,  therefore,  did  de- 
fendant stand  before  the  trial  court  on  his 
motion  for  a  new  trial?  If  the  Jury  had  not 
been  discharged,  the  trial  court  in  all  proba- 
bility would  have  directed  it  to  retire  and 
correct  its  verdict  by  further  finding  for  the 
plaintiff  nominal  actual  damages,  for  such 
would  have  been  the  proper  course  to  pursue 
under  the  authority  of  Mills  v.  Taylor,  supra, 
and  it  is  always  presumed  that  courts  will 
pursue  the  proper  course  where  the  way  is 
open  and  the  power  is  invoked.  Defendant 
stood  before  the  trial  court  on  his  motion 
for  a  new  trial  in  much  the  same  position 
as  did  the  apx)ellant  in  this  court  in  the  case 
of  Adams  v.  Railroad,  supia.  Under  the 
law,  with  the  finding  of  the  issue  for  the 
plaintiff,  defendant's  liability  for  at  least 
nominal  damages  was  established,  and  yet 
the  defendant  on  his  motion  for  a  new  trial 
in  reality  complained  that  he  had  not  been 
obligated  by  the  Jury  to  pay  over  money,  in 
some  amount,  which  he  was  legally  liable  to 
pay.  It  is  manifest  that  the  trial  coart 
should  have  obeyed  the  mandate  of  the  stat- 
ute (section  1850,  R.  S.  1909)  and  disregarded 
the  defect  in  the  verdict,  as  not  affecting  the 
substantial  rights  of  the  defendant. 

For  the  reasons  herein  appearing,  the  cause 
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Is  remanded,  wlfh  dlrectlong  to  tba  trial 
court  to  set  aside  Its  order  grantLog  a  new 
trial  and  to  reinatate  the  judgment  which 
was  rendered  on  the  verdict 

ROBERTSON,  P.  J,  and  STURQIS,  A,  con- 
cur. 


MARTS  ▼.  POWBLIi. 

(Springfield  Court  of  Appeals.    IfissourL 

Dec.  11,  19130 

1.  Rafb  rt  66*)— Assault  with  Ihtwit  to 
Rapk— Civn.  Liabiutt—Vamakob— In- 
tent. 

Where  tlie  petition  stated  a  cause  of  action 
for  damages  for  an  assault  with  intent  to  rape, 
and  the  evidence  merely  tended  to  establish  a 
common  or  simple  assault,  the  yariance  was 
immaterial;  the  gravamen  of  the  charge  being 
the  assault  and  it  not  being  essential  that  plain- 
tiff prove  the  intent  with  which  it  was  commit- 
ted, although  intent  was  alleged  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  fi  107-111 ;    Dec.  Dig.  |  66.*] 

2.  AflSATTLT  AND  BATTEBY  (|  35*)— CiVIL  lilA- 
BIUTT— SumOUNCY  OF  EVIDENCE.  ' 

Evidence,  in  an  action  for  damages  for  an 
assault  held  to  sustain  a  verdict  for  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Assault  wdA 
Battery,  Cent  Dig.  1 51 ;  Dec.  Dig.  S  85.*] 

3.  Tkial  (S  178*)— Direction  oi  Veediod- 
evidence. 

In  passing  on  a  motion  for  a  peremptory 
instruction  for  defendant,  the  court  will  consid- 
er the  evidence  in  the  light  most  favorable  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  401-403;    Dec.  Dig.  t  178.*] 

4.  APPEAI.  AND  Ebbob  (I  1003*)— Vebdiot— 
Evidence. 

A  verdict  for  plaintiff  in  an  action  for  as- 
sault with  intent  to  rape  will  not  be  disturbed 
on  appeal  when  supported  by  substantial  evi- 
dence, though  against  the  preponderance  of  the 
evidence,  and  though  the  reviewing  court  would 
have  found  a  different  verdict 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3938^3843;    Dec.  Dig.  { 
1003.'] 
6.  Appeai.  and  Ebbob  (g§  207,  301*)— Scope  of 

Review— Ruling. 
Where,  in  an  action  for  damages  for  assault 
with  intent  to  rape,  an  objection  to  a  auestion 
whether  plaintiff's  father  was  a  member  of  the 
M.  lodge  was  sustained  before  an  answer  was 
given,  and  no  request  was  made  that  the  oppos- 
ing counsel  be  reprimanded,  or  that  the  Jury 
be  discharged,  and  the  matter  was  not  mentioned 
in  the  defendant's  motion  for  a  new  trial,  error 
could  not  be  predicated  thereon;  there  being  no 
ruling  to  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.'  Sji  1500,  1743,  1753-1755; 
Dec.  big.  U  207,  301.*] 

6.  Apfkai.  and  Ebbob  ({  901*)— Rkoobd— Pbe- 

SUMPTIOIf. 

Since  the  trial  court  is  presumed  to  have 
discharged  its  duty  until  the  contrary  is  made 
to  appear,  the  burden  is  on  the  appellant  to  show 
by  the  record  that  prejudicial  error  was  com- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1771,  3670;  Dec.  Dig.  i 
901.*] 

7.  Evidence  (§  116*)— Admissibility— Ex- 
PI.ANATORY  Matters. 

Where,  in  an  action  for  damages  for  assault 
with  intent  to  rape,  defendant  in  an  attempt 


to  show  that  a  business  competitor  Instigated 
the  action,  shows  that  a  conversation  took  place 
between  such  competitor  and  the  plaintiffs  te- 
ther, plaintiff's  evidence  that  such  conversation 
was  about  lodge  matters,  and  not  about  the  trou- 
ble ont  of  which  the  litigation  arose,  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  134, 136;  Dec  Dig.  1 116.*] 

Appieal  from  drctUt  Court,  Phelps  County ; 
Ik  B.  Woodslde,  Judge. 

Action  by  Columbia  Marts  against  W.  H. 
PoweUL  From  judgment  tor  plaintiff,  de- 
fendant appeals.    Affirmed. 

Lorts  &  Brener,  of  Rolls,  for  appdUmt 
J.  A,  Watson,  J.  J.  Crites,  and  G.  W.  Van 
Wormer,  all  of  Rolla,  for  respondent 

FARRINGTON,  J.  Plaintiff,  Columbia 
Marts,  sued  for  $10,000  actual  damages  and 
16,000  ponltiTe  damages,  alleging  that  defend- 
ant "rmlawfoUy,  feloniously,  brutlshly  and 
violently  assaulted"  her  "with  the  Intent 
then  and  there  forcibly  and  against  her  will 
feloniously  to  ravish  and  carnally  know; 
that  by  reason  of  such  assault  the  plaintiff 
was  greatly  frightened,  humiliated,  and  In- 
jured, and  caused  to  suffer  great  mental 
anguish  and  disgrace,"  etc.  The  answer  was 
a  general  denial.  Upon  trial  by  jury,  plain- 
tiff was  awarded  aa  her  actual  damages  the 
sum  of  (750;  ponitlTe  damages  being  ex- 
pressly disallowed  in  the  verdict  The  de- 
fendant upon  this  appeal  urges  three  assign- 
ments of  error,  which  we  will  pass  upon  In 
the  order  presented. 

[1]  I.  The  first  Is  concluded  against  him 
by  the  late  decision  of  the  Kansas  City  Court 
of  Appeals  in  the  case  of  Booher  v.  Trainer, 
157  S.  W.  848.  To  elucidate''.  Appellant  com- 
plains that  plaintiff's  petition  predicated  her 
cause  of  action  for  damages  upon  an  assault 
with  intent  to  rape,  whereas  her  evidence 
merdy  tended  to  establish  a  common  or 
simple  assault  and  that  the  rule  that  a 
plaintiff  cannot  declare  upon  one  cause  of  ac- 
tion and  recover  upon  another  has  not  been 
changed  by  the  practice  act — that  the  allega- 
tions and  proof  must  substantially  correspond. 
Conceding,  for  a  moment  that  plaintiff's  evi- 
dence merely  tended  to  establish  a  common 
or  simple  assault,  respondent's  counsel  quote 
from  the  decision  In  the  Booher  Case:  "The 
gravamen  of  the  charge  is  the  assault,  and 
it  was  not  necessary  for  the  plaintiff  to 
prove  the  Intent  with  which  the  assault  was 
made  in  order  to  recover,  although  intent 
was  aUegei  in  the  petition,"  as  in  the  case 
before  us.  (Italics  are  ours.)  Approving  as 
we  do  that  part  of  the  Booher  Case,  no  argu- 
ment need  be  advanced  in  this  opinion  and 
that  case  may  be  examined  for  reasons  and 
authorities.  See,  also,  Lemmons  v.  Robert- 
son, 164  Mo.  App.  loc.  dt.  89,  148  S.  W.  189. 
In  justice  to  appellant's  counsel  It  may  be 
said  that  at  the  oral  argument  they  frankly 
admitted  that  the  Booher  decision  overruled 
their  contention. 


•For  other  caaas  ne  tame  topic  and  aecUon  NUMBER  In  Dae  Dig.  ft  Am.  Dig.  Key-Mo.  Series  *  Rap'r  Indaxes 
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[2]  11.  AppeUant  Insists  that  "the  verdict 
In  this  case  Is  against  the  weight  of  the  evi- 
dence, and  the  court  should  have  given  de- 
fendant's instruction  in  the  nature  of  a  de- 
murrer." At  the  close  of  all  the  evidence 
the  defendant  requested  an  instruction  em- 
bodying this  Idea,  and  the  question  is  square- 
ly put  for  our  consideration. 

The  statement  of  the  facta  in  this  case,  as 
contained  In  appellant's  brief,  is  as  follows: 
"The  plaintur  in  this  case  is  a  young  woman, 
living  with  her  parents  in  the  dty  of  St. 
James,'  Mo.,  where  she  was  employed  as  a 
night  operator  in  the  St.  James  telephone 
exchange  and  had  been  for  something  like 
a  year  previous  to  her  alleged  difficulty  with 
the  defendant  The  defendant  is  a  business 
man  residing  also  in  St  James,  where  he 
has  lived  for  many  years,  and  is  engaged  in 
the  lumber  btisiness  there,  operating  a  lum- 
ber yard  also  at  Salem,  Mo.  The  evidence 
showed  that  it  had  been  his  custom  to  make 
frequent  calls  at  the  central  telephone  office, 
where  plaintifT  worked,  for  the  purpose  of 
talking  over  the  telephone  to  out  of  town 
parties,  and  particularly  to  parties  In  charge 
of  his  lumber  yard.  On  July  23,  1912,  the 
date  of  the  alleged  difficulty,  defendant  went 
to  the  central  telephone  office,  by  appoint- 
ment, between  7  and  7:30  o'clock,  to  talk 
over  the  long  distance,  as  was  his  custom. 
After  answering  his  call,  plaintiff  and  de- 
fendant became  engaged  in  conversation  of 
an  affectionate  character.  The  plaintiff  did 
not  know  just  how  It  started,  'but  anyway 
she  said  something  about  the  boys,  and  he 
asked  her  If  she  didn't  have  a  smile  for  him,' 
to  which  she  replied  that  she  had  not  And 
he  told  her  then  that  be  was  coming  bade 
later  that  night  About  9  that  night  defend- 
ant did  go  back  to  the  office,  and  what  hap- 
I>ened  on  his  arrival  Is  best  told  by  the 
plaintiff,  as  follows:  'Q.  Now  state  to  the 
jury  just  what  he  did,  will  you?  A.  Well,  he 
come  in —  Q.  Tell  them  In  your  own  way. 
A.  It  was  about  9  o'clock,  and  after  time  to 
lock  the  door,  and  he  turned  oat  the  lights, 
and  by  that  time  I  was  up  from  the  chair, 
and  he  grabbed  me  end  held  me  so  tight  that 
I  could  not  breathe,  and  he  tried  to  throw 
me  on  the  couch  and  pull  up  my  clothes,  and 
I  got  loose  from  him  and  opened  the  door 
and  told  him  to  go,  and  he  said  he  didn't  in- 
tend to  get  me  in  any  bad  shape,  because  I 
knew  he  was  married  and  I  was  single,  and 
I  told  him  to  go,  and  he  went'  Before  go- 
ing, however,  defendant  gave  plaintiff  $1 
which  she  accepted  and  retained,  so  she  told 
her  mother,  and  the  plaintiff  herself  admit- 
ted that  she  got  the  dollar  and  spent  it,  but 
said  defendant  left  it  on  the  floor.  Plain- 
tiff testified  that  the  defendant  did  not  tear 
her  clothing  in  any  way,  or  even  disorder 
it ;  but  said,  "He  just  wrinkled  my  dress ;  it 
was  white.'  The  telephone  office  is  situated 
in  a  building  on  a  comer  with  a  street  on 
two  sides,  and  in  the  heart  of  the  city.  The 
building  itself  is  occupied  on  the  first  floor 


by  the  Bank  of  St  James  and  Mr.  Laun's 
store,  which  la  always  open  long  after  the 
hour  of  this  alleged  assault  and  a  barber 
shop.  The  telephone  office  is  situated  on  the 
second  floor,  where  Mr.  lAun  had  his  dwell- 
ing rooms,  and  which  were  occupied  at  this 
time  by  Mr.  Laun's  family,  consisting  of  his 
wife,  a  grown  daughter,  and  two  grown  sons, 
and  one  room  which  has  a  door  opening  into 
the  telephone  office  was  at  the  time  occupied 
by  two  young  men  who  were  visiting  Mr. 
Laun.  The  evidence  tended  to  show  that 
these  people  were  in  their  rooms  at  the  tima 
Any  ordinary  conversation  ii^  the  telephone 
office  could  be  heard  in  the  living  rooms  of 
Mr.  Laun,  and  any  noise  louder  than  ordi- 
nary could  be  heard  in  his  store  downstairs. 
Plaintiff  gave  no  alarm  whatever,  and  made 
no  outcry.  She  went  on  with  her  duties  un- 
til next  morning,  went  home,  and  her  mother 
said  she  could  see  no  change  In  her  what- 
ever. She  continued  to  be  friendly  with  the 
defendant  and  always  spoke  to  him  friendly 
when  she  met  him  on  the  streets,  and  'talked 
to  him  just  like  she  did  to  any  other  man,' 
and  went  to  his  office  on  one  occasion  with 
another  operator.  The  alleged  difficulty  oc- 
curred on  July  28d,  but  she  told  her  father 
and  mother  nothing  of  it  until  December  20th, 
approximately  five  months,  giving  as  her 
excuse  for  not  telling  them  that  she  was 
ashamed  to  do  so.  After  the  difficulty,  and 
long  before  she  told  her  father  and  mother, 
she  told  Richard  Kalb,  Harry  Oreble,  and 
Willie  James,  three  yoong  men  with  whom 
she  kept  company,  all  about  her  difficulty 
with  the  defendant" 

[3]  This  is  a  well-prepared  statement  of 
the  case  from  appellant's  viewpoint.  The 
facts  and  circumstances  are  presented  to  us, 
as  they  were  to  the  jury,  in  a  way  calculated 
to  discredit  the  plaintiff's  story.  This  state- 
ment is  an  accusation — either  that  plaintiff's 
testimony  that  defendant  assaulted  her  is 
wholly  untrue,  or  that  she  sold  her  virtue  for 
the  dollar  which  she  received  and  kept — and  Is 
therefore  not  such  a  statement  as  would  be 
made  by  this  court  in  determining  whether 
the  trial  court  erred  In  refusing  to  give  de- 
fendant's peremptory  instruction,  because. 
ui>on  such  an  issue,  plaintiff  would  be  en- 
titled to  a  presentation  of  the  evidence  In 
the  light  most  favorable  to  her.  Eendrick 
V.  Harris,  171  Mo.  App.  208,  213,  156  S.  W. 
490 ;  Barr  &  Martin  v.  Johnson,  170  Mo.  App. 
304,  165  S.  W.  459.  But  taking  the  case  as 
presented  by  appellant's  counsel,  is  the  trial 
court  convicted  of  error  in  submitting  the 
case  to  the  jury?  Defendant  did  not  testify, 
choosing  to  stand  on  the  general  denial  con- 
tained in  his  answer  and  the  damaging  cir- 
cumstances brought  out  on  cross-examination 
of  plaintiff's  witnesses. 

[4]  The  jury,  having  the  right  to  believe  or 
disbelieve  plaintiff's  testimony  (Bradford  v. 
Railroad,  136  Mo.  App.  709,  710,  119  S.  W. 
32),  accepted  It  as  tme,  and  refused  to  con- 
strue the  damaging  circumstances  as  evl- 
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dence  that  she  was  mot  Iq  fact  assaulted  oi 
that  she  Tolnntarily  sold  her  ytrtne  for  the 
dollar  which  she  received  and  kept.  This 
was  within  the  province  of  the  Jury.  John- 
son County  Savings  Bank  v.  Mills,  143  Mo. 
App.  loc  clt  269^  127  S.  W.  425.  A  verdict 
will  not  be  disturbed  on  appeal  if  there  la 
any  evidence  fairly  tending  to  support  it 
(Baker  v.  Thompson,  214  Mo.  loc.  dt  509, 
114  S.  W.  497) ;  and,  where  a  verdict  Is  sup- 
ported by  substantial  evidence,  it  must  stand, 
although  the  reviewing  court  would  have 
found  a  different  verdict  on  the  same  evi- 
dence (Lehnlck  t.  Street  By.  Co.,  141  .Mo 
App.  158,  124  S.  W.  542),  or  although  it 
appears  to  be  against  the  preponderance  of 
the  evidence  (Crouch  v.  Colbert,  111  Mo.  App. 
93,  84  S.  W.  992).  These  are  established 
rules.  There  Is  ample  evidence  in  this  record 
to  sustain  the  verdict,  and  appellant's  state- 
ment of  the  case  bears  out  this  assertion.  As 
said  in  the  Booher  Case,  supra,  although  it 
was  probable  plaintiff  could  have  obtained  re- 
lief by  screaming  and  crying,  it  was  for  the 
Jury  to  say  whether  or  not  the  course  she 
pursued  was  consistent  with  virtuous  motives 
and  impulses.  In  the  Booher  Case,  the  par- 
ties were  together  in  a  buggy  on  a  country 
road,  whereas,  in  the  case  at  bar,  according 
to  plaintiff's  testimony  as  to  what  occurred, 
it  is  apparent  that  defendant  was  In  her 
presence  but  a  short  time;  in  fact,  she  tes- 
tified that  she  got  loose  from  him  and  opened 
the  door  and  told  him  to  go  and  he  went 
[S,  t]  III.  Orave  prejudice  is  claimed  to 
have  arisen  against  appellant  at  the  trial  In 
the  circuit  court  when  plaintiff's  attorney 
asked  her  this  question  on  redirect  examina- 
tion: "Now,  Columbia,  yoor  father  is  a  mem- 
ber of  the  Masonic  lodge,  is  he  not?"  Before 
an  answer  was  given,  defendant's  counsel  ob- 
jected to  the  question  and  was  sustained. 
There  was  no  request  for  a  reprimand  and  the 
next  witness  was  called.  There  was  no  show- 
ing that  plaintiff's  father  belonged  to  that 
lodge  and  no  attempt  to  show  that  any  mem- 
ber of  the  Jury  belonged  to  that  lodge.  It  is  a 
familiar  principle  that  the  burden  is  upon  the 
appellant  to  show  by  the  record  that  prej- 
udicial error  was  committed,  and  that  the 
trial  court  is  presumed  to  have  discharged 
its  duty  until  the  contrary  is  made  to  ap- 
pear. State  V.  Wilson,  161  Mo.  App.  301,  143 
S.  W.  534.  Appellant  may  have  been  able 
to  show  that  the  asking  of  such  a  question 
absolutely  destroyed  his  chance  of  securing 
impartial  deliberation  among  the  members 
of  the  jury,  and  the  circumstances  may  have 
been  such  that,  upon  the  asking  of  such  a 
question,  the  only  course  would  have  been 
to  discharge  the  Jury  and  begin  anew. 
Tills  record  does  not  even  reveal  that  ap- 
pellant's counsel  asked  that  opposing  counsel 
be  reprimanded,  much  less  that  the  Jury  be 
discharged.  Wherein,  therefore,  Is  error? 
This  is  a  court  of  review.  Yet  appellant 
seriously  argues  for  a  reversal  of  this  Judg- 
ment upon  a  contention  not  mentioned  in  his 
motion  for  a  new  trial.    If,  by  any  process  of 


reasoning,  it  conld  be  said  that  error  was 
committed  by  the  trial  court  when  it  prompt- 
ly complied  with  the  only  move  the  appellant 
made  when  the  question  was  put,  the  error 
should  have  been  pointed  out  in  the  motion 
for  a  new  trial.  Street  v.  School  District, 
221  Mo.  663,  672,  120  S.  W.  1159 ;  Village  of 
Koshkonong  v.  Boak,  158  S.  W.  874,  877. 
This  Justifies  the  overruling  of  appellant's 
contention,  made  for  the  first  time  in  this 
court 

[7]  But  it  will  not  be  amiss  to  say  that  ap- 
pellant was  as  much  responsible  for  the  al- 
leged error  as  was  the  respondent.  The 
lodge  matter  was  brought  out  for  the  first 
time  by  appellant's  counsel  on  cross-exam- 
ination of  the  respondent  in  an  attempt 
to  show  that  one  Wills,  a  competitor  of  the- 
appellant  in  the  lumber  business  at  St 
James,  urged  respondent  to  bring  this  ac- 
tion, and  respondent,  in  answer  to  a  question 
as  to  what  Wills  was  talking  to  respondent's 
father  about,  said  It  was  about  lodge  mat- 
ters. This  opened  the  door  for  the  appellant 
to  show  that  the  conversation  was  about 
lodge  matters  and  not  about  the  trouble  out 
of  widch  this  litigation  arose.  It  Is  true 
that  counsel  for  resi>ondent  should  have  put 
the  question  in  a  more  general  way — with- 
out specifying  which  lodge  or  secret  order 
was  referred  to — but  the  matter  had  been 
put  in  such  condition  by  appellant's  cross- 
examination  of  the  respondent  that,  were  the 
question  properly  before  us,  we  would  have 
to  say  that  reversible  error  was  not  com- 
mitted. 

We  are  convinced  that  under  the  rules  of 
law  this  judgment  cannot  be  disturbed.  Nev- 
ertheless, we  entertain  grave  doubt  whether 
Justice  has  been  accomplished.  The  plaintiff's 
narrative  of  the  alleged  occurrence  does  not 
impress  us  favorably.  The  fact  that  she  re- 
tained and  spent  the  dollar  which  she  ad- 
mits defendant  left  with  her;  the  fact  that 
she  made  no  outcry,  although  surrounded  by 
persons  in  close  proximity;  the  fact  that 
she  had  "23"  engraved  on  a  ring  soon  after 
July  23d  when  the  assault  is  claimed  to  have 
occurred  and  gave  no  explanation  except 
that  it  was  Just  an  idea  of  her  own;  the 
fact  that  she  made  no  disclosure  of  the  oc- 
currence to  her  mother  and  father  until  near- 
ly five  months  had  expired;  the  fact  that 
she  had  been  in  defendant's  presence  at  nu- 
merous times  between  the  date  of  the  alleged 
assault  and  the  date  when  she  told  her  par- 
ents of  it  and  spoke  to  him  on  the  street  and 
wait  to  his  office  at  one  time  with  another 
operator  and  treated  him  just  as  she  did  any 
other  man  that  came  to  the  telephone  office ; 
the  fact  that  she  did  tell  three  young  men. 
with  whom  she  was  keeping  company,  of  the 
occurrence — would  indicate  at  least,  that  her 
mental  anguish  was  not  as  great  as  the  Jury 
viewed  it.  Her  explanation  of  why  she  did 
not  inform  her  parents  of  the  assault,  1.  e., 
that  she  was  ashamed  of  it,  is  refuted  by  the 
fact  that  she  told  three  young  men  about  it 
As  stated,  all  these  facts  and  circumstances 
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are  merely  damaging  to  plalntUTs  case  be- 
fore the  jury,  and  were  disregarded  by  the 
Jury,  and  a  verdict  found  on  her  testimony  fa.- 
vorable  to  her  theory  of  the  trouble.  As 
said  In  the  Booher  and  In  the  Lehnlck  Cases, 
we  are  not  sitting  as  triers  of  the  fact  where 
we  might  decide  a  case  differently  from  the 
verdict  rendered  by  the  Jury.  It  is  our  func- 
tion to  examine  the  record  and  ascertain  if 
there  is  any  substantial  evidence  to  support 
the  verdict  and  In  this  case  we  have  found 
that  there  is.  The  weighing  of  the  evidence 
occurred  in  the  trial  court  Where  there  is 
evidence  and  strong  and  reasonable  Inferences 
to  be  drawn  therefrom  which  tend  to  discredit 
the  verdict  but  there  is  snfBdent  evidence  to 
uphold  the  refusal  of  a  new  trial,  the  trial 
court  Is  at  full  liberty  to  exercise  its  discre- 
tion in  either  granting  or  refusing  a  new 
trial.  Karnes  v.  Winn,  126  Mb.  App.  712, 
105  S.  W.  1098.  Section  2022,  R.  S.  1909, 
vests  large  discretion  in  the  trial  Judge  In  the 
granting  or  refusal  of  a  new  trial,  and  It  is 
as  much  his  obligation  to  discharge  his  duties 
under  that  power  as  It  is  to  mle  on  objec- 
tions to  evidence  and  requests  for  Instmc- 
tlons. 
The  Judgment  is  affirmed. 

STURGIS,  J.,  concurs.  ROBERTSON,  P. 
J.,  concurs  in  all  except  the  next  preceding 
paragraph,  as  to  which  he  expresses  no  opin- 
ion. 


BRIDWELL  V.  SPENCER. 

(Springfield  Court  of  Appeals.    MissonrL 

Dec.  11,  1913.) 

Coots  (|  32»)— Prevailing  Pabty— Bquitt. 

Rev.  St  1909,  i  2275,  gives  the  court  dis- 
cretion to  award  costs,  except  where  a  different 
provision  ia  made  by  law,  and  section  2263,  pro- 
vides that  in  all  proceedings  the  prevailing  par- 
ty shall  recover  his  costs,  except  where  a  dif- 
ferent provision  is  made.  Plaintiff  sued  to 
cancel  a  note  and  deed  of  trust  on  property 
bought  by  him  from  defendant  and  which  he  as- 
somed,  and  to  enjoin  defendant  from  advertis- 
ing the  property  for  sale  under  the  deed  of  trust, 
deieudant  counterclaimed  for  expenses  in  se- 
curing the  money  to  take  up  the  debt  on  plain- 
tiff's default.  Plaintiff  obtained  a  decree  for  a 
perpetual  injunction  on  condition  of  payment  of 
the  principal  and  interest  on  the  note,  other- 
wise his  equity  of  redemption  to  be  foreclosed, 
and  no  finding  was  made  on  the  counterclaim. 
HM,  that  plaintiff  was  entitled  to  costs. 

[Ed.  Note. — For  other  cases,  see  Costs,  Gent 
Dig.  {{  108-132;   Dec.  Dig.  {  82.*] 

Appeal  from  Circuit  Court  Stone  County ; 
John  T.  Moore,  Judge. 

Action  by  R.  T.  Bridwell  against  3.  C. 
Spencer.  From  a  Judgment  in  his  favor,  but 
requiring  him  to  pay  certain  costs,  plaintiff 
appeals.  Remanded,  with  directions  to  strike 
out  such  costs. 

J.  William  Coolc,  of  Crane,  for  appellant 

FARRINOTON,  J.  PlaintUI  appeals  from 
a  Judgment  in  his  favor,  complaining  of  that 


part  thereof  which  requires  him  to  pay  $10 
as  "part  of  the  expenses  of  this  acUon." 
Aside  from  this,  the  Judgment  gave  plaintiff 
the  remainder  of  his  costs. 

In  his  petition  plaintiff  alleged  that  on  Au- 
gust 9,  1912,  he  purchased  from  defendant 
certain  town  lots,  and  that  defendant  made 
Mm  a  warranty  deed  therefor,  subject  how- 
ever, to  a  deed  of  trust  which  defendant  had 
previously  given  to  secure  a  promissory  note, 
dated  June  6,  1911,  due  one  year  after  date, 
for  $100,  at  8  per  cent  interest  payable  to 
Robert  Bassett;  that  plaintiff  assumed  the 
payment  of  this  note  and  interest  on  the 
same  from  August  9,  1912,  and  that  defend- 
ant represented  to  plaintiff  that  said  note 
"could  run"  until  January  1,  1913;  that  on 
December  10,  1912,  plaintiff  wrote  Robert 
Bassett  offering  to  pay  the  principal  of  said 
note,  with  Interest  on  the  first  of  the  year, 
or  to  pay  the  accrued  interest  and  allow  the 
principal  to  run  another  year;  that  Bassett 
did  not  reply;  that  on  January  23,  1913, 
plaintiff  received  a  letter  from  defendant 
stating :  "You  promised  to  pay  the  mortgage 
on  the  property  you  bought  of  me  before  you 
left  Crane,  but  you  failed  to  do  so,  and  I  had 
to  take  the  mortgage  up  myself,  and  I  will 
say  that  I  have  but  two  propositions  to  make 
you,  and  the  first  is  that  you  call  and  pay 
this  mortgage  and  the  Interest  up  to  date,  the 
second  is  to  make  me  a  deed  back  to  the 
property  and  I  will  give  you  back  your  terri- 
tory which  I  bargained  for,  if  you  are  not 
disposed  to  do  either,  I  will  advertise  this 
property  and  sell  it  under  the  mortgage  at 
once.  So  please  let  me  hear  from  you  at 
once,  so  I  will  know  what  to  do  in  regard  to 
this  matter."  Plaintiff  alleged  that  soon 
thereafter,  and  during  the  same  month,  he 
did  call  on  the  defendant  and  tendered  him 
the  amount  of  the  principal  of  said  note  and 
Interest  accmed  since  August  9,  1912,  which 
payment  the  defendant  refused  to  accept; 
that  on  February  7,  1913,  plaintiff  by  his  at- 
torney again  tendered  the  defendant  the 
amount  of  said  note  and  interest  accrued  on 
same  since  August,  1912,  and  asked  defend- 
ant to  deliver  the  note  to  him,  which  was  re- 
fused. The  petition  contains  a  paragraph 
again  tendering  the  amount  of  the  principal 
with  interest  from  August  9,  1912,  untU  Feb- 
ruary 7,  1913.  The  prayer  is  that  the  court 
cancel  the  note  and  deed  of  trust  that  an 
injunction  be  granted  restraining  defendant 
from  advertising  said  property  for  sale  under 
the  deed  of  trust  and  selling  same,  and  that 
the  court  make  such  other  orders  and  decrees 
as  may  seem  Just  Defendant  in  his  answer 
made  no  defense  to  the  action  except  by  way 
of  counterclaim,  as  follows :  "Now  comes  the 
defendant  in  the  above-entitled  cause,  and 
for  his  amended  answer  admits  that  he  made 
a  deed  conveying  lots  described  In  plainUfTf 
petition,  but  that  said  deed  was  made  in  con- 
sideration of  the  payment  of  a  certain  note 


•For  other  cases  see  same  topio  and  aaction  NDMBEUt  In  Dec  Dlx.  ft  Am.  Dig.  Key-No.  Berlea  *  Rep'r  Indezw 
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secured  by  a  deed  of  trust  execnted  by  de- 
fendant and  wife,  as  set  out  In  plaintiff's 
petition,  but  that  the  said  plaintiff  failed  and 
refused  to  pay  said  note  as  aKieed,  and  that, 
in  order  that  defendant  might  protect  him- 
self and  property  on  account  of  nonpayment, 
was  forced  to  mortgage  other  property  in 
order  to  secure  the  money  to  pay  the  debt 
assumed  by  the  plaintiff  in  this  cause ;  that 
In  doing  so  he,  the  said  defendant,  was  com- 
pelled to  pay  out  and  expend  in  obtaining  the 
money  aforesaid  to  the  sum  of  $39.53  in  con- 
sequence of  this  fact,  and  that  the  plaintiff 
whoUy  failed  to  carry  out  his  agreement 
This  defendant  demands  the  payment  of  the 
original  note,  with  interest  as  agreed,  to- 
'getfaer  with  the  expense  that  was  incurred 
by  him,  the  said  defendant,  in  obtaining  the 
money  to  discharge  said  note  and  deed  of 
trust  in  plaintiff's  petition  described,  and 
defendant  denies  that  plaintiff  had  until 
January  1,  1913,  to  pay  the  Bassett  note,  but 
that  plaintiff  agreed  to  pay  same  Immediate- 
ly, and  for  such  other  and  further  orders 
as  to  the  court  may  seem  fit  and  proper  in 
the  premisea 

"BrcAerage  to  Sbartell $90  00 

Releasing  deed  of  trust 160 

Releasing  deed  of  trust 25 

Abstract 2  00 

Tku^  county,  state  and  city 5  78 


$39  53." 

There  was  a  conflict  in  the  testimony  as 
to  whether  plaintiff  ^n  August  9,  1912,  agreed 
with  defendant  that  be  (plaintiff)  would  pay 
off  the  note  for  $100  at  once.  The  evidence 
is  convincing  that  defendant  borrowed,  not 
$100,  but  $900,  and  that  the  item  of  $30  cov- 
ered brokerage  on  a  loan  for  that  amount, 
only  a  part  of  that  amount  being  used  in 
paying  the  Bassett  note  and  interest  The 
case  was  submitted  to  the  trial  Judge.  The 
decree  was  that  upon  payment  by  plaintiff 
of  the  sum  of  $101  (being  the  principal 
and  accrued  interest  of  said  note),  togeth- 
er with  $10  additional  "as  part  of  the 
expenses  of  this  action,"  the  injunction 
would  be  perpetual,  and  that  unless  plaintiff 
paid  said  amounts  to  the  clerk  of  the  court 
within  a  reasonable  time,  his  equity  of  re- 
demption would  be  foreclosed.  Aside  from 
the  $10  item,  the  decree  gave  plaintiff  his 
costs.  The  court  made  no  finding  for  defend- 
ant on  his  counterclaim.  As  the  Judgment 
was  in  appellant's  favor  on  the  merits,  the 
only  point  for  our  consdderatlon  concerns  the 
action  of  the  court  in  taxing  the  costs. 

Section  2275,  R.  S.  1909,  provides:  "Upon 
the  plaintiff  dismissing  his  suit,  or  defendant 
dismissing  the  same  for  want  of  prosecution, 
the  defendant  shall  recover  against  the  plain- 
tiff his  costs ;  and  in  all  other  cases  it  shall 
be  in  the  discretion  of  the  court  to  award 
costs  or  not,  except  in  those  cases  in  which 
a  different  provision  Is  made  by  law." 

Section  2263,  R.  8.  1900,  provides  that  in 


aU  civil  acUons,  or  proceedings  of  any  kind, 
the  party  prevailing  shall  recover  his  costs, 
except  in  those  cases  in  which  a  different 
provision  is  made  by  law. 

The  decision  in  the  case  of  Turner  ▼.  John- 
son, 95  Mo.  431,  453,  7  S.  W.  670,  6  Am.  St 
Rep.  62,  is  that,  as  a  general  rule,  where  the 
plaintiff  is  the  prevailing  party  In  a  suit  in 
equity,  he  should  recover  his  costa  The  find- 
ing in  the  case  at  bar  was  clearly  for  the 
plaintiff,  there  was  no  finding  on  defendant's 
countenflaim,  and  the  court,  under  the  an- 
thorities,  was  vested  with  no  discretion  in 
the  matter  of  costs.  The  case  does  not  fall 
within  any  exception  to  the  general  rule. 
Turner  v.  Johnson,  supra,  95  Mo.  loa  dt  462, 
463,  7  S.  W.  670,  6  Am.  St  Rep.  62 ;  Scha- 
macher  v.  Meblberg,  06  Mo.  App.  loc.  dt  609, 
70  8.  W.  910. 

The  cause  is  remanded,  with  directionB  to 
the  circuit  court  to  modify  its  judgment  to 
the  extent  that  the  portions  thereof  be  strick- 
en out  which  require  of  plaintiff  the  payment 
of  $10  as  costs  in  this  action. 

ROBERTSON,  P.  J.,  and  STUROIS,  J^ 
concur. 


OREOR  T.  ORCHARD  et  aL 

(Springfield  Court  of  Appeals.     Missouri. 
Dec.  11,  1913.) 

1.  BiixB  AND  Notes  (t  352*)  — Bona  Fide 
Pttbchaskb— '  'Value.  " 

Since,  under  Negotiable  Instrument  Law 
(Rev.  St  1909,  |  10,022),  one  of  the  essential 
elements  necessary  to  constitute  a  party  the 
holder  in  due  course  is  that  he  took  it  In  good 
faith  and  for  value,  and  section  9996  defines 
"value"  as  any  consideration  sufficient  to  sup- 
port a  simple  contract,  and  section  10,160  pro- 
vides that  "value"  means  valuable  considera- 
tion, a  wife  who  received  a  note  from  her  hus- 
band as  a  gift  was  not  a  bona  fide  purchaser. 

lEd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  814,  898-908;  Dec.  Dig. 
I  352.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7276-7280,  7826.1 

2.  MoBTOAOEs  (§  283*)— Tbansfeb  or  Mokt- 

OAOED   PBOPEBIT— ASSXnCPTION  OF  DXBT  BT 
PUBCHASEB. 

Where  mortgaged  property  is  conveyed  to 
one  who  assumes  the  mortgegre  debt,  the  land 
becomes  a  primary  fund  for  the  payment  there- 
of, and  such  grantee  becomes  the  principal  and 
the  mortgagor  and  grantor  his  surety. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  756-758;    Dec  Dig.  {  283.*] 

3.  MoBTOAOES  ({  280*)— Tbansfeb  of  Mobt- 

OAOED    PBOPEETT— AsSUitPTION   OF    DXBT. 

Though  a  deed  did  not  state  directly  that 
the  grantee  assumed  a  debt  secured  by  a  trust 
deed  on  the  land  conveyed,  yet  as  the  deed 
mentioned  the  trust  deed,  and  provided  that  the 
grantor  should  be  released  -from  liability  for 
the  debt  it  amounted  to  an  assumption  by  the 
grantee. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  737,  740-750,  757-760;  Dec.  Dig. 
t  280.*] 

Appeal  from  Circuit  Court,  Butler  County; 
John  P.  Foard,  Judge. 
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ActtoD  by  Elsie  Greer  against  Oeoige  C. 
Orchard  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Darld  W.  Hill,  of  Poplar  Bluff,  for  appel- 
lant Lew  R.  Thomason,  of  Poplar  Bluff,  for 
respondents. 

ROBERTSON,  P.  J.  On  January  10,  1913, 
the  plaintiff  sued  the  defendants,  George  O. 
Orchard,  J.  D.  Greason,  J.  H.  Greasou,  Grace 
E.  Smith,  and  Maggie  H.  Orchard,  on  a 
promissory  note  signed  by  them  and  one 
Samuel  W.  Smith,  dated  January  2,  1911,  for 
the  principal  sum  of  $3,000,  payable  to  the 
order  of  E.  W.  Graves  on  or  before  two  years 
after  date,  with  interest  at  the  rate  of  8 
per  cent  per  annum,  payable  annually,  and 
providing  that  If  the  interest  be  not  so  paid, 
to  become  as  principal  and  bear  the  same 
rate  of  Interest  At  the  time  of  the  execu- 
tion of  the  note  the  defendants  and  said 
Samuel  W.  Smith  owned  a  tract  of  land  in 
Poplar  Bluff  upon  which  they  executed  a 
deed  of  trust  to  Byrd  Duncan  as  trustee  to  se- 
cure the  payment  of  said  note.  On  January 
19,  1912,  $140  was  paid  on  the  interest  due 
on  the  note.  Plaintiff's  husband  on  May  1, 
1912,  purchased  of  said  Samuel  W.  Smith  his 
undivided  one-fifth  Interest  in  the  land  de- 
scribed in  the  deed  of  trust,  which  was  con- 
veyed to  him  by  a  warranty  deed  containing 
the  following  statement:  "This  deed  is  made 
subject  to  a  deed  of  trust  given  to  E.  W. 
Graves  for  three  thousand  dollars,  the  pro- 
ceeds of  which  were  received  by  James  D. 
Greason  and  George  C.  Orchard,  who  have 
agreed  to  pay  said  debt.  It  being  understood 
by  the  parties  to  this  deed  that  the  grantor 
is  released  from  any  obligation  to  pay  said 
debt"  On  September  20,  1912,  the  plain- 
tUTs  husband  purchased  the  note  sued  on 
and  gave  it  to  his  wife,  with  the  following 
Indorsement  thereon:  "For  valne  reed.,  I 
hereby  transfer  this  note  to  Elsie  Greer  or 
order  without  recourse  on  me.  E.  W.  Graves." 
Some  time  prior  to  February  12,  1913,  one 
Henry  Turner  purchased  the  remaining  four- 
fifths  Interest  in  the  land,  and  on  that  date 
paid  to  the  husband  of  plaintiff  $2,702.24, 
four-fifths  of  the  amount  due  on  said  note, 
and  received  the  following  receipt: 

"Butler  County  Bank, 

"Poplar  Bluff,  Mo., 

"Feb.  12, 1913. 
"Received  of  Henry  Turner  on  note  and 
deed  of  trust  for  $3,000.00,  dated  Jan.  2, 
1911 — given  to  B.  W.  Graves  by  Smith  heirs, 
on  a  part  of  lot  78  of  the  original  town  of 
Poplar  Bluff,  Mo.. 

$2,400  00  on  principal 
.102  24  on  interest 


A.  W.  Greer." 


$2,702  24 

The  answer  filed  by  the  defendants  on 
April  9,  1913,  admits  the  execution  of  the 
note,  pleads  Uie  facts  as  above  disclosed  by 
the  testimony,  but  alleges  paj-ment  of  said 


note.  The  plaintiff*!  replication  la  a  gen- 
eral denial.  The  case  was  tried  to  the  court 
without  a  Jury,  and  resulted  in  a  Judgment 
for  the  defendants,  and  the  plaintiff  has  ap- 
pealed. 

[1]  In  the  first  place  it  is  essential  to  de- 
termine the  status  of  the  plaintiff  in  this 
case  relative  to  the  note  in  controversy  and 
the  parties  thereto.  She  is  In  no  better  posi- 
tion than  had  the  note  In  question  been 
transferred  to  her  husband,  except  that  the 
bare  legal  title  may  be  vested  In  her.  She 
cannot  be  held  to  be  a  bona  fide  bolder  for 
value  within  the  meaning  of  our  negotiable 
instrument  law.  One  of  the  essential  ele- 
ments necessary  to  constitute  a  party  a 
holder  in  doe  course  (section  10,022,  R.  S. 
1909)  is  "(3)  that  he  took  it  in  good  faith  and 
for  value."  Section  9996,  B.  S.  1909,  defines 
"value"  as  "any  consideration  sufilcieut  to 
support  a  simple  contract"  Also,  in  section 
10,160,  R.  S.  1909,  it  is  provided  that  "  'value' 
means  valuable  consideration."  -In  1  Daniel 
on  Negotiable  Instruments  (5th  Ed.)  |  181,  it 
is  said:  "A  gift  of  a  negotiable  instrument 
of  a  third  party  is  not  such  a  negotiation  of 
it  in  the  usual  course  of  business  as  to  give 
the  donee  the  full  protection  which  is  ex- 
tended a  bona  fide  holder  for  value."  The 
reason  for  the  rule  which  protects  a  bona  fide 
purchaser  for  value  and  makes  it  applicable 
to  commercial  paper  is  absent  in  case  of  a 
gift  of  such  paper  from  one  person  to  an- 
other, where  the  purchaser  and  donor  is 
familiar  with  all  of  the  facts  affecting  the 
condition  of  the  note. 

[2]  The  general  rule  in  this  state  is  well 
established  that  where  mortgaged  property 
Is  conveyed  to  one  who  assumes  the  mortgage 
debt  the  land  becomes  the  primary  fund  for 
the  payment  thereof,  and  such  grantee  be- 
comes the  principal  in  such  debt  and  the 
mortgagor  and  grantor  his  surety.  Nelson 
V.  Brown,  140  Mo.  680,  589,  41  S.  W.  900, 
02  Am.  St  Rep.  755 ;  Regan  v.  Williams,  185 
Mo.  020,  627,  84  S.  W.  959,  105  Am.  St  Rep. 
600 ;  Pratt  v.  Conway,  148  Mo.  291,  49  S.  W. 
1028,  71  Am.  St  Rep.  602. 

[3]  The  stipulation  in  the  deed  to  plain- 
tlfTs  husband  does  not  state  directly  that  he 
assumes  and  agrees  to  pay  the  debt  here  In- 
volved, but  what  be  did  agree  to  can  have 
no  other  meaning.  He  agreed  that  his  gran- 
tor was  released  therefrom,  and  as  between 
them,'  such  release  could  be  effected  in  no 
other  manner. 

.According  to  the  testimony  of  experts, 
which  was  undenled  by  plaintiff's  husband, 
who  was  a  witness,  the  reasonable  value  of 
the  undivided  one-fifth  interest,  which  he 
purchased  in  the  land,  was  equal  to,  if  not 
greater  than,  the  amount  he  paid  in  cash 
plus  the  one-fifth  of  the  debt  Involved  here, 
and  the  party  who  bought  the  remaining 
four-fifths  interest  in  the  land  testified  that 
he,  as  part  of  the  consideration  therefor,  as- 
sumed and  agreed  to  pay  four-fifths  of  said 
debt,  so  that  it  would  appear  that  when  the 
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trial  court  refused  to  permit  the  plaintiff  in 
this  case  to  recover  no  injustice  was  done. 

It  Is  stated  in  the  deed  to  plaintiff's  hus- 
band that  the  proceeds  of  the  loan  were  re- 
-celred  by  two  of  the  grantors  lu  the  deed  of 
trust,  who  agreed  to  pay  said  debt,  yet  those 
two  parties  were  not  parties  to  the  stipula- 
tion In  the  warranty  deed,  and  consequently 
no  evidence  is  thus  furnished  that  the  debt 
was  equitably  that  of  any  other  parties  than 
ns  Indicated  by  the  note  and  deed  of  trust. 
It  was  also  developed  as  above  stated  at  the 
trial,  and  without  objection  on  the  part  of 
the  plaintiff,  that  the  party  who  purchased 
the  undivided  four-fifths  interest  In  the  land 
paid  that  proportion  of  the  debt  to  the  plain- 
tiff's husband,  and  as  the  husband  of  plain- 
tiff had  previously  assumed  the  remaining 
one-fifth  of  said  indebtedness,  we  have  been 
unable  to  understand  why  the  Judgment  of 
the  trial  court  should  not  stand.  The  plain- 
tiff's husband,  the  real  party  In  Interest  here, 
Is  in  the  position  of  having  become  obligated 
to  pay  one-fltth  of  the  Indebtedness  and  of 
having  received  from  the  owner  of  the  re- 
maining four-flfths  Interest  the  balance  due 
on  the  note.  If,  as  stated  In  the  deed  to 
plaintiff's  husband,  the  proceeds  of  the  note 
were  received  by  James  D.  G  reason  and 
George  C.  OrdiaM  and  they  had  agreed  to 
pay  said  debt,  that  Is  a  matter  between  the 
makers  of  the  note,  with  which  the  plaintiff 
In  this  case  could  have  no  concern,  and 
about  which  we  announce  no  opinion. 

The  judgment  of  the  trial  court  is  affirmed. 
All  concor. 


SKELLEY  V.  ST.  LOUIS  &  S.  F.  R.  CO. 

(Springfield  Court  of  Appeals.    Missouri.    Dec 
U,  1913.) 

}.  Libel  and  Blander  ({  1%,*)— Libkl— Db- 

rENSE— Statutes. 

Rev.  St  1909,  <  4818,  defining  libel  is 
merely  declaratory  of  the  common  law. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Dee.  Dig.  {  1%.*] 

2.  LlBBL  AND  Slandeb  (K  86*)— "Innitendo." 

The  purpose  of  an  "innuendo,"  in  an  ac- 
tion for  libel  or  slander,  is  to  point  out  the 
meaning  which  plaintiff  claims  to  be  the  true 
meaning  of  the  defamatory  language,  and  that 
on  which  he  relies  to  sustain  his  action,  and  is 
required  whenever  the  words  alleged  to  be  U- 
beloUB  are  ambiguous,  whether  the  ambiguity 
is  patent  or  latent,  and  whether  there  are  any 
facts  alleged  as  inducement. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent.  Dig.  {f  20&-208:  Dec.  Dig.  { 
86.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3630-3634.] 

3.  Libel  and  Slandeb  (§  86*)  —  Libelous 
Words— Innuendo— Conclusiveness. 

Where  plaintiff,  in  an  action  for  libel  by 
innuendo,  puts  a  meaning  on  the  language  pub- 
lished, he  is  bound  by  it 

(Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  fj  205-208;  Dec.  Dig.  § 
86.») 


4.  Libel  and  Slandeb  ({  100*)- Pbtitioh— 
Innuendo. 

Plaintiff,  in  an  action  for  libel  against  a 
railroad  company,  arising  out  of  a  statement 
of  the  railroad  company  s  agent  in  a  freight 
expense  bill,  did  not  allege  that  defendant  pub- 
lished certain  false  and  slanderous  words  in- 
tending to  charge  plaintiff  with  larceny,  but  al- 
leged that  defendant  falsely  charged  plaintiff 
with  larceny  by  publishing  a  statement  on  the 
bill,  sent  to  a  conaienee  of  certain  logs,  that 
plaintiff  "confiscated  certain  fence  posts  be- 
longing to  the  railroad  company.  Htli,  that 
the  gist  of  the  petition  was  that  defendant 
charged  plaintiff  with  larceny,  the  publication 
of  the  words  being  merely  stated  as  the  means 
by  which  snch  charge  was  made,  and  hence  the 
action  could  not  be  sustained  without  proof  of 
the  innuendo,  unless  the  word  "confiscated" 
necessarily  imported  a  charge  of  larceny. 

[Ed.  Note. — For  other  cases,  see  Lit>el  and 
Slander,  Cent  Dig.  M  246-256,  268-272,  291, 
322,  323;    Dec.  Dig.  !  100.*] 

5.  Libel  and  Slandeb  (|  7*)  —  Libelous 
WoKDs — "Confiscated.'' 

Where  defendant's  freight  agent,  believing 
that  plaintiff  in  loading  logs  for  shipment  took 
certain  fence  posts  belonging  to  toe  railroad 
company  to  hold  the  logs  on  the  car,  included 
in  the  freight  expense  bill,  which  was  sent  to 
the  consignee,  a  charge  for  posts  "confiscated 
by  shipper,"  the  word  "confiscated"  in  its 
popular  sense  did  not  import  a  larceny  of  the 
posts  by  plaintiff,  since  the  word  is  ordinarily 
used  to  mean  a  transfer  of  property  from  pri- 
vate to  public  use,  or  a  forfeiture  of  the  prop- 
erty to  the  state  as  an  act  of  penal  justice 
for  punishment  of  crime,  etc.,  and  as  used  in 
the  bill  meant  only  that  plaintiff  had  taken 
property  belonging  to  the  railroad  company, 
which  it  was  entirely  willing  he  should  take 
on  paying  the  reasonable  vidue  thereof,  and 
was  not  therefore  libelous. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  17-78:   Dec.  Dig.  |  7.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1427,  1428.] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 

Action  by  J;  A.  Skelley  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Shannon  &  Phelps,  of  Carthage,  for  appel- 
lant W.  F.  Evans,  of  St  Louis,  and  Mann, 
Todd  &  Mann,  of  Springfield,  for  respondent 

STUR6IS,  J.  Action  for  UbeL  No  evi- 
dence was  offered  except  by  plaintiff.  The 
court  sustained  a  demurrer  to  this  evidence, 
resulting  In  plaintiff's  appeal. 

The  pleadings  and  evidence  may  be  consid- 
ered together.  The  words  charged  as  con- 
stituting the  libel  are,  "For  8  company  fence 
posts  at  10c  confiscated  by  shipper,  80,"  and 
this  language  Is  alleged  to  have  been  one 
item  and  part  of  a  freight  bill  sent  by  the 
defendant  for  collection  to  the  consignee  of 
a  car  of  walnut  logs  shipped  by  plaintiff  over 
defendant's  railroad.  The  matter  arose  in 
this  way:  The  plaintiff  was  engaged  in  ship- 
ping walnut  logs,  and  in  November,  1912, 
shipped  a  car  load  from  Verona,  Mo.,  con- 
signed to  a  firm  in  Kansas  City:  the  plain- 
tiff used  eight  fence  posts  In  loading  the  logs 
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and  securing  them  on  the  car;  the  local 
agent  of  defendant  at  Verona  erroneoasly 
thought  that  plalntlfF  need  posts  belonging  to 
defendant,  from  a  pile  of  such  posts  on  Its 
right  of  way.  In  making  out  the  waybill  he 
made  notation  of  same  In  the  language  above 
set  out,  with  the  item  of  freight  charges  and 
other  Items,  and  forwarded  same  to  the 
defendant's  office  at  Kansas  City.  A  freight 
bill  was  then  made  out  by  a  cleite  of  defend- 
ant in  the  Kansas  City  office,  who  it  was 
agreed  did  not  know  and  had  never  heard 
of  plaintiff,  and  presented  it  to  the  consignee 
for  payment  and  the  same  was  paid.  This 
freight  blU  is  as  follows: 

"Freight  BilL 

"Consignee:  Penrod  Walnut  and  Veneer 
Company,  to  St  Louia  &  Ban  Francisco  Rail- 
road Co.,  Dr.  Billing  Sution:  Verona.  Con- 
signor: 3.  A.  Skelley.  Road  Issuing  waybill: 
St.  L.  ft  S.  F.  B.  Co. 

77  walnut  logs,  freight  charges $67  41 

5  days'  demurrage  at  Verona. .- 5  00 

BV>r  8  company  fence  posts,   at  10c 

confiscated  by  shipper 80 

For  rearranging  logs,  etc. 925 

Total  charges $82  46" 

This  freight  bill  contains  the  alleged  libel, 
and  its  presentation  to  this  consignee  for 
payment  constitutes  its  only  publication. 

The  plaintiff  proved  that  the  fence  posts 
in  question  were  not  the  property  of  defend- 
ant, as  defendant's  local  agent  supposed,  but 
that  he  bought  the  same  from  a  local  dealer 
at  Verona.  The  local  agent,  who  made  out 
the  waybill  from  which  this  and  other  items 
were  copied  into  the  freight  bill  above  set 
out,  was  a  witness  for  plaintiff,  and  testified 
that  "the  word  'confiscated'  as  used  upon 
this  bill  is  a  term  used  by  railroad  men  gen- 
erally to  show  that  company  property  has 
been  used  by  the  shipper,  and  that  if  it  was 
taken  away  on  the  car  the  agent  of  the  com- 
pany at  the  destination  was  to  collect  the 
value  of  the  property  so  used.  It  is  not  used 
by  railroad  men  generally  to  mean  that  the 
property  has  been  stolen,  but  simply  to  keep 
track  of  the  railroad  company's  property. 
When  I  used  the  word  'confiscated'  on  this 
bill  I  did  not  intend  to  Indicate  that  Mr. 
Skelley  had  stolen  these  posts.  I  used  It 
for.  the  purpose  of  informing  the  agent  at 
Kansas  City  that  there  were  eight  fence  posts 
on  this  car  belonging  to  the  railroad  com- 
Itany,  and  that  if  the  consignee  took  them 
away  he  was  to  pay  their  value,  which  was 
80  cents.  I  always  understood  it  to  mean 
when  you  wanted  anything  you  Just  went 
and  took  it  and  suffered  the  consequences; 
that  is,  took  it  with  the  understanding  that 
it  wasn't  mine,  but  that  I  would  use  it,  and 
would  expect  to  make  good  to  the  owner 
whenever  he  called  on  me  for  it" 

The  petition  in  this  case  \b  somewhat  dif- 
ferent from  the  usual  form  of  charging  that 
defendant  falsely  and  maliciously  published 
of  and  concerning  the  plaintiff  the  defamato- 
ry words,  setting  them  out  in  luec  verba, 


thereby  meaning  and  Intending  to  diarge, 
etc — setting  out  whatever  libelous  meaning 
the  plaintiff  thinks  the  words  will  support 
In  this  case  it  is  charged  thus:  "Plaintiff 
further  says  that  in  loading  said  car  with 
said  logs  he  used  eight  fence  posts  for  the 
purpose  of  securing  said  logs  on  said  car, 
but  that  said  fence  posts  belonged  to  the 
plaintiff  and  not  to  the  defendant  and  that 
by  sending  said  freight  bill  to  said  consignee 
containing  said  words  and  figures,  viz.,  'For 
8  company  fence  posts  at  10c  confiscated  by 
8hliq;>er,  SO,'  the  defendant  falsely  and  ma- 
liciously intended  to  charge  and  publish,  and 
did  charge  and  publish,  that  the  plaintiff 
had  unlawfully  taken,  stolen,  and  carried 
away  eight  fence  posts  belon^g  to  the  de- 
fendant of  the  value  of  80  cents,  and  that 
the  said  words  and  figures  were  so  under- 
stood by  said  consignee  and  Its  officers  and 
servants." 

[1]  There  was  no  proof  whatever  as  to  the 
way  in  which  the  consignee  or  any  one  else 
understood  these  words.  The  plaintiff  con- 
cedes this,  and  says  that  this  innuendo  (7) 
may  be  treated  as  surplusage,  in  that  the 
words  are  unequivocal  and  actionable  per  se, 
and  can  be  stripped  of  the  useless  luggage 
contained  in  the  innuendo  and  still  make  a 
case  for  the  Jury.  This  concedes  that  the 
language  and  proof  does  not  support  the 
meaning  and  charge  given  by  the  Innuendo, 
to  wit,  larceny.  But  plaintiff  contends  that 
the  words  charged  are  inoculated  with  and 
carry  their  own,  though  different  poison 
amounting  to  slander,  under  the  statutory 
definition  (section  4818,  R.  S.  1909),  to  wit: 
"A  libel  is  the  malicious  defamation  of  a 
person  made  public  by  any  prlutlng,  writing, 
sign,  picture,  representation  or  effigy  tending 
to  provoke  him  to  wrath  or  expose  him  to 
public  hatred,  contempt  or  ridicule,  or  to 
deprive  him  of  the  benefits  of  public  confi- 
dence and  social  intercourse,  or  any  malicious 
defamation  made  public  as  aforesaid,  de- 
signed to  blacken  and  vilify  the  memory  of 
one  who  is  dead,  and  tending  to  scandalize 
or  provoke  his  surviving  relatives  and  friends. 
(R.  S.  1880,  sec.  2259)."  This  definition  is 
not  different  from  the  common-law  defini- 
tion as  is  pointed  out  in  Kenworthy  v.  Jooinal 
Co.,  117  Mo.  App.  327,  335,  93  S.  W.  882, 
where  it  is  said  that  the  object  and  purpose 
of  the  statute  is  to  make  all  libels  misde- 
meanors— 1.  e.,  criminal — and  not  to  make 
any  publication  libelous  that  was  not  such 
at  common  law. 

[2,  3]  In  CaUahan  v.  Ingram,  122  Mo.  355. 
366,  26  S.  W.  1020,  1022  (43  Am.  St  Rep. 
683),  the  court  said:  "The  innuendo  is  In- 
tended to  define  the  defamatory  meaning 
which  the  plaintiff  places  upon  the  words 
used.  In  case  the  defamatory  meaning  is 
apparent  from  the  language  diarged,  there 
Is  no  necessity  for  an  innuendo  at  aU.  The 
purpose  of  the  innuendo,  and  its  effect  upon 
the  party  pleading  it,  la  thus  expressed  by 
Townshend  in  his  work  on  Slander  and  Libel 
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(section  338) :  'Where  language  Is  amblgnons, 
and  Is  as  suscepttble  of  a  harmless  as  of 
an  InJurloQS  meaning,  it  is  the  function  of 
an  Innuendo  to  point  ont  the  meaning  which 
the  plalntUF  claims  to  be  the  true  meoning, 


and  the  meaning  apon  wlilch  he  relies  to 
sustain  his  action.  This  applies,  whether 
the  ambiguity  be  patent  or  latent,  and  wheth- 
er or  not  there  are  any  facts  alleged  as  in- 
ducement By  this  means  the  defendant  is 
informed  of  the  precise  charge  he  has  to 
meet,  and  to  deny  or  Justify;  but  the  plain- 
tlfl  is  subjected  to  the  risk  titat  if  he  daims 
for  the  language  a  meaning  which  is  not 
the  true  one,  or  one  which  he  is  unable  to 
make  out  satisfactorily,  he  may  be  defeated 
on  the  ground  of  variance  or  failure  of 
proof.  For,  when  the  plaintiff,  by  'his  in- 
nuendo, puts  a  meaning  on  the  language  pub- 
lished, he  ia  toimd  by  it,  although  that  course 
may  destroy  his  right  to  maintain  the  ac- 
tion.' To  the  same  effect  see  Starkie  on 
Slander  and  Libel  (Folkard's  BM.)  }  446; 
Newell  on  Defamation,  Slander,  and  Libel, 
p.  629,  {  89;  Odgers  on  Libel  and  Slander, 
p.  lOtt" 

In  Ukman  ▼.  Dally  Record  Co.,  189  Mo. 
378,  394,  88  S.  W.  60,  65,  the  court  said: 
"Here,  it  is  contended  tliat  these  words  im- 
pute insolvency  or  dishonest  trickery  in  a 
business  way.  But  by  this  contention  of  ap- 
pellant it  is  sought  to  enlarge  the  meaning 
of  the  words,  as  set  forth  in  the  Innuendo, 
which  he  may  not  do.  13  Bncy.  PL  and  Pr., 
p.  55;  Townsh.  on  S.  and  L.,  {  338.  If  ap- 
pellant desired  to  attribute  such  a  meaning 
to  the  words,  he  should  have  so  framed  his 
Innuendo." 

In  the  late  case  of  Walsh  y.  Pulitzer  Pub. 
Co.,  250  Mo.  142,  149,  157  S.  W.  326,  328, 
the  court  stated  the  principle  thus:  "For 
instance,  where  words  have  two  meanings, 
one  of  them  harmless  and  the  other  inju- 
rious, the  Innuendo  may  properly  point  out 
the  injurious  meaning.  Curtis  v.  Iseman, 
137  Ky.  796  [127  S.  W.  160];  Joralemon  v. 
Pomeroy,  22  N.  J.  Law,  271 ;  Orant  v.  N.  X. 
Herald  Co.,  138  App.  Div.  727  [123  N.  T. 
Snpp.  449];  Gosling  v.  Morgan,  32  Pa.  273. 
•  •  •  A  court  will  not,  in  support  of  a 
pleading,  infer  a  criminal  intention  when 
the  pleader  has  not  ventured  directly  to  aver 
its  existence.  Grand  v.  N.  Y.  Herald  Co.,  138 
App.  Div.  727,  123  N.  Y.  Supp.  449;  Bar- 
tholomew T.  Bentley,  15  Ohio,  lo&  dt  670 
[45  Am.  Dec.  596]." 

It  will  thus  be  seen  that  the  office  of  the 
innuendo  is  to  point  out  the  poisonous  mean- 
ing whenever  the  words  are  of  doubtful  or 
double  meaning,  one  libelous  and  the  other 
not,  and  in  such  cases  the  Innuendo  is  a  nec- 
essary part  of  the  petition,  and  may  not  be 
enlarged  or  departed  from  either  when  the 
proof  is  made  by  extrinsic  evidence,  or  is  In- 
ferred from  the  words  themselves.  Ukman  v. 
Dally  Record  Co.,  189  Mo.  378,  393,  394,  88 
S.  W.  60.    Much  more  would  this  be  true 


where,  as  in  this  case,  what  is  termed  the 
Innuendo  Is  the  whole  charging  part  of  the 
petition. 

[4]  It  will  be  noted  that  this  petition,  tn- 
Btead  of  alleging  that  defendant  published 
certain  false  and  slanderous  words,  there- 
by meaning  and  intending  to  charge  plain- 
tiff with  larceny,  it  alleges  that  defendant 
falsely  charged  plaintiff  with  larceny  by 
publishing  these  words.  The  whole  gist  of 
this  petition  la  that  defendant  charged 
plaintiff  with  larceny,  and  the  publication 
of  these  words  is  merely  stated  as  the  means 
of  80  doing. 

It  is  true  that  in  Callahan  r.  Ingram,  122 
Mo.  355,  367,  26  8.  W.  1020,  43  Am.  St  Rep. 
583,  and  in  Cook  v.  Printing  Co.,  227  Mo. 
471,  626,  127  S.  W.  332,  the  court  held  that 
the  Innuendo  and  the  meaning  of  the  words 
pointed  out  thereby  may  be  disregarded  and 
treated  as  surplusage  when  not  necessary  to 
state  a  cause  of  action.  But,  as  we  have  Just 
shown,  the  innuendo  is  necessary  to  state  a 
cause  of  action  in  all  cases  where  the  words 
published  are  of  doubtful,  double,  or  equivocal 
meaning,  and  might  when  unaided  by  extrin- 
sic evidence,  be  understood  in  a  harmless 
sense.  In  order,  therefore,  to  disregard  the 
innuendo,  the  published  words  must  not  only 
be  libelous  per  se  in  the  sense  that  the  Jury 
might  have  a  right  to  infer  and  find  the 
libelous  meaning  from  the  words  themselves 
and  the  publication  (McGlnnis  v.  Knapp  & 
Co.,  109  Mo.  131,  140,  18  S.  W.  1184),  but 
such  words  must  be  necessarily  libelous  un- 
der any  fair  interpretation,  and  rebut  every 
reasonable  Inference  to  the  contrary.  Learn- 
ed counsel  for  appellant  correctly  says :  "It 
may  have  two  or  more  meanings;  and,  al- 
though it  may  not  be  certain  from  the  pub- 
lication itself  in  what  sense  it  was  used.  If 
its  several  meanings  are  all  libelous,  per  se, 
it  is  not  necessary  to  prove  in  what  sense  it 
was  used  or  understood."  We  also  readily 
agree  that  in  order  to  be  libelous  per  se  it 
is  not  essential  that  words  should  involve 
imputation  of  crime.  25  Cyc.  253;  McGln- 
nis v.  Knapp  &  Co.,  109  Mo.  131,  18  S.  W. 
1134;  Sullivan  t.  Commission  Co.,  152  Mo. 
268,  53  S.  W.  912,  47  L.  R.  A.  859.  On  the 
point  now  being  discussed,  the  case  of  Mc- 
Glnnis V.  Knapp  &  Co.,  supra,  is  not  ap- 
plicable, for  the  reason  that  the  court  was 
there  considering,  on  a  demurrer  to  the  pe- 
tition, whether  the  language  used  was  ca- 
pable, with  the  aid  of  extrinsic  evidence,  of 
bearing  the  meaning  put  on  it  by  the  in- 
nuendo, and  held  that  as  the  demurrer  ad- 
mits the  falsity  of  the  charge  and  the  mean- 
ing placed  thereon  by  the  innuendo,  and  that 
the  readers  so  understood  It  the  question.  Is 
always  one  for  the  Jury,  unless  the  language 
Is  so  unquestionably  not  libelous  that  the 
court  win  not  listen  to  proof  that  it  was  in 
fact  such  and  was  so  understood. 

[6]  The  only  word  in  the  publication  now 
being  considered  which  is  claimed  to  be  libel- 


Digitized  by 


Google 


880 


161  SOUTHWESTERN  BEPORTEB 


(Mo. 


ous  Is  the  word  "confiscated"  and  It  is  ar- 
gued that  such  word  In  a  popular  sense  car- 
ries the  Idea  of  high-handed  dealings — the 
taking  of  another's  property  without  Intent 
to  pay  for  same.  The  question,  however,  pre- 
sented under  the  pleadings  here  Is,  Does  such 
word  necessarily  carry  such  meaning?  We 
think  not  On  the  contrary,  we  think  that, 
taken  in  connection  with  the  context  and  un- 
der the  circumstances  and  purpose  for  which 
the  freight  bill  was  made  out,  It  Is  not  fairly 
susceptible  of  any  libelous  meaning.  Tech- 
nically "confiscate"  means  to  "transfer  prop- 
■erty  from  private  to  public  use,  or  to  forfeit 
property  to  the  prince  or  state;  either  an  act 
of  penal  justice  for  punishment  of  great 
crimes  against  the  state,  or  the  exercise  of  a 
belligerent  right  against  the  property  of  pub- 
lic enemies;  the  act  of  a  sovereign  against  a 
rebellious  subject"  8Cyc.p.567.  Similar  def- 
inltlona  will  be  found  in  Ware  v.  Hylton,  3  U. 
S.  (3  Dall.)  199,  234,  1  Lw  Ed.  668,  and  State 
ex  rel.  Rosenblatt  v.  Sargent  12  Mo.  App. 
228,  234.  Such,  too,  is  the  common  meaning 
when  we  speak  of  any  legislative  act  fixing 
rates  to  be  charged  by  public  service  corpo- 
rations. Such  laws  and  rates  are  said  to  be 
confiscatory  when  they  compel  such  corpora- 
tions to  serve  the  public  without  any  or  au 
Inadequate  compensation,  and  thus  in  effect 
transfers  property  from  private  to  public 
use.  In  this  sense  an  individual  could  not 
confiscate  anything;  only  the  state  or  gov- 
«mment  can  confiscate;  that  is,  take  or 
transfer  private  property  to  a  public  use. 
In  this  sense  the  context  in  which  the  word 
la  used  carries  its  own  antidote  for  any  sup- 
posed poison.  There  are  many  cases  holding 
that  where  the  publication,  taken  as  a  whole, 
negatives  the  harmful  meaning,  or  shows  the 
alleged  wrongful  act  to  be  impossible,  the 
words  are  not  actionable.  Thus  in  Newell  on 
Slander  and  Libel,  2d  Ed.  117,  the  following 
language  of  Chief  Justice  Shaw  of  the  Su- 
preme Court  of  Massachusetts  is  stated  to 
be  the  rule:  "The  natural  and  most  obvious 
import  of  the  word  'steal'  is  that  of  a  feloni- 
ous taking  of  property,  or  larceny,  but  It 
may  be  qualified  by  the  context  As  If  one 
says  of  another  'He  stole  apples  from  my 
trees,'  it  imputes  a  trespass  and  not  a  felony, 
and  the  words  are  not  actionable."  And  in 
Ogden  V.  Riley,  14  N.  J.  Law,  186,  25  Am. 
Dec.  613,  the  words  complained  of  were, 
"You  are  a  thief;  you  have  stolen  my 
marie."  These  words  were  held  to  be  not 
actionable  because  marie,  being  a  mineral, 
was  a  part  of  the  freehold,  and  therefore 
was  not  a  subject  of  larceny.  Ogden  v.  Ri- 
ley is  cited  and  followed  in  Trimble  v.  Fos- 
ter, 87  Mo.  49,  66  Am.  Rep.  440.  Thus  It  Is 
not  actionable  to  say  of  a  man,  "He  stole  my 
farm,"  because  a  farm  is  not  the  subject  of 
larceny.  We  apprehend,  however,  that  these 
rulings  mean  no  more  than  that  the  lan- 
guage charged,  when  read  with  the  context, 
does  not  support  the  particular  charge  al- 
leged.   While  the  publication  of  an  accusa- 


tion of  stealing  a  farm  will  not  support  an 
Innuendo  of  larceny,  we  apprehend  that  it 
might  support  an  innuendo  of  dishonesty  or 
unfair  dealing.  In  the  present  case,  however, 
as  in  Diener  v.  Publishing  Co.,  230  Mo.  613, 
132  S.  W.  1143,  33  L.  R.  A.  (N.  S.)  216,  and 
Id.,  232  Mo.  416,  135  S.  W.  6,  the  context  cir- 
cumstances, and  purpose  of  the  publication 
negatives  any  bad  Intent  or  meaning.  In 
that  case  the  words  "kill"  and  "killer,"  when 
taken  In  connection  with  the  context  were 
held  not  fairly  susceptible  of  being  construed 
to  mean  the  unlawful  or  criminal  taking  of 
human  life.  In  the  first  case  (230  Mo.  613, 
628,  132  S.  W.  1143,  1148)  the  court  said: 
"To  be  sure,  he  might  h«.ve  used  daintier 
language  and  put  his  screed  into  a  softer  or 
more  roundabout  form.  He  might  have  said 
the  child  was  overtaken  by  an  automobile 
and  came  to  its  death  thereby,  or  Its  death 
was  caused  thereby,  or  that  its  death  en- 
sued, or  that  It  gave  up  the  ghost"  etc.  And 
in  the  second  one  (232  Mo.  416,  136  S.  W.  6) 
It  is  said:  "Libel  cannot  hang  on  so  slender 
a  thread  as  a  mere  matter  of  taste  in  the 
penman's  selection  of  one  word  instead  of 
another  one,  interchangeable  as  a  synonym 
or  (by  condensation)  in  using  laconically  one 
word  instead  of  expending  and  diluting  bis 
idea  into  a  phi-ase,  thereby  toning  and  soften- 
ing It  down." 

In  this  case  the  word  "confiscated"  was 
used  and  published  only  In  presenting  a 
freight  bill  for  payment  No  one  saw  the 
publication  except  the  consignee,  and  that 
only  In  the  regular  course  of  business.  The 
facts  negative  any  intent  or  concerted  action 
of  the  local  agent  and  clerk  in  the  freight 
office  to  give  it  publicity,  or  to  do  the  plain- 
tiff any  harm.  The  language  charged  to  be 
libelous  merely  constituted  one  small  item  of 
several  which  were  to  be  paid  by  the  con- 
signee and  charged  back  to  the  plaintiff,  and 
no  more  indicated  that  plaintiff  was  wrong- 
fully refusing  or  trying  to  evade  the  pay- 
ment of  this  item  than  the  freight  charges  or 
demurrage  constituting  the  other  items.  The 
plain  inference  la  that  the  defendant  was 
making  no  objection  to  the  taking  and  use  of 
its  fence  posts,  provided  the  same  be  paid 
for." 

It  is  true  that  word-s  when  printed  may 
constitute  libel,  which,  tf  spoken,  would  not 
constitute  slander.  TJkman  v.  Dally  Record 
Co.,  189  Mo.  378,  391,  88  S.  W.  60,  64.  But  if 
the  reason  there  given  that  "an  oral  Charge 
merely  falls  upon  the  ear,  and  the  agency  of 
the  wrongdoer  In  Inflicting  Injury  comes  to 
an  end  when  his  utterance  has  died  on  the 
ear,  but  not  so  with  the  written  or  printed 
charge,  which  may  pass  from  hand  to  hand 
Indefinitely  and  may  renew  its  youth,  so  to 
speak,  as  a  defamation  as  long  as  the  libel 
itself  remains  in  existence,  and  hatch  a  new 
crop  of  slanders,  to  be  blown  hither  and  yon, 
like  thistledown,  at  every  sight  of  the  libel, 
so  that  a  printed  slander,  when  pnblished, 
takes  8  wider  and  more  mischlerons  range 
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than  mere  oral  defamation,  and  is  more  repre- 
hensible in  the  eye  of  the  law  (Cooley  on 
Torta  [2d  Ed.]  240;  Odgers  on  Lib.  and  SI. 
[2d  Ed.]  3;  Dexter  t.  Spear,  4  Mason,  115 
[Fed.  Cas.  No.  3,887])"— is  the  basis  of  the 
distinction,  sncfa  distinction  does  not  exist 
here,  for  the  Inference  here  is  that  no  one  ex- 
cept the  person  paying  the  freight  bill  ever 
saw  the  publication.  If  it  be  true,  as  often 
held,  that  a  slander  only  exists  in  the  ear 
of  the  hearer  (Diener  r.  Publishing  Co.,  230 
Mo.  613,  629,  132  S.  W.  1143),  and  a  libel  in 
the  apprehension  of  the  reader,  then  it  is  sig- 
nificant that  the  only  reader  of  this  alleged 
libel  was  not  called  as  a  witness  in  the  case. 
Our  conclusion  is  that  the  court  did  not 
err  in  sustaining  the  demurrer,  and  the  judg- 
ment will  be  affirmed. 

ROBERTSON,  P.  J.,  and  FARRINGTON. 
J.,  concur. 


HILL  T.  DILLON  et  bL 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

11,  1813.) 

1.  Bitxs  AHD  Notes  (§  497«)  —  Bona  Pidi 
HoLDEB— BmtDKH  or  PBOor. 

Negotiable  Instruments  Law  (Rev.  St.  1809, 
I  10022)  defines  a  holder  in  doe  course,  and 
section  10025  provides  that  the  title  of  a  per- 
son who  negotiates  an  instrnment  is  defectlTe 
when  be  has  obtained  it,  or  any  signature  there- 
to, by  fraud,  duress,  force,  fear,  or  other  un- 
lawful means,  or  for  an  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith  or 
under  circumstances  amounting  to  fraud.  Sec- 
tion 10029  declares  that  every  holder  is  deem- 
ed prima  facie  a  holder  in  due  course,  but, 
when  it  is  sbown  that  the  title  of  any  person 
who  has  negotiated  the  instrument  is  defective, 
the  burden  is  on  the  holder  to  prove  that  he 
or  some  one  under  whom  he  claims  acquired 
title  as  a  holder  in  due  course.  Held  that, 
when,  in  an  action  by  an  indorsee  of  a  npte,  it 
is  shown  that  the  title  of  the  payee  was  defec- 
tive because  the  instrument  was  obtained  by 
fraud,  the  burden  is  then  shifted  to  the  plain- 
tiff to  prove  that  he  acquired  the  title  as  to 
the  holder  In  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  1448,  1675-1681,  1683- 
1687;   Dec  Dig.  |  497.*] 

2.  Bills  and  Notes  (§  537*)— Action  by  In- 
DOBSEE— Bona  Fide  Holdeb— Question  fob 

JUBT. 

Where,  In  an  action  on  a  note  by  an  in- 
dorsee, defendants  introduced  evidence  that  the 
execution  of  the  note  was  obtained  by  fraud, 
and  plaintiff  offered  uncontradicted  evidence 
that  he  was  a  holder  in  due  course,  such  evi- 
dence created  an  issue  of  fact  which  was  ex- 
clusively for  the  jury,  notwithstanding  the  only 
evidence  on  the  question  whether  plaintiff  was 
a  holder  in  doe  course  was  that  introduced  by 
plaintiff,  and  all  of  it  tended  to  establish  the 
aflirmative  of  the  issue,  subject  to  the  right  of 
the  court  to  set  aside  the  verdict,  if  dearly 
against  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  BOls  and 
Notes,  Cent  Dig.  ft  1862-1£»3:  Dec.  Dig.  f 
B37.*] 

3.  COBPOBATIONS  (J  116*)— EXECUTION— FaiI.- 
UBE  or  CONSIDEBATION. 

Where  defendants  executed  a  note  for  the 
price  of  corporate  stock,  purchased  from  plain- 


tiff's assignor,  and  it  appeared  that  the  cor- 
poration owhed  title  in  fee  to  ten  acres  of  land, 
.together  with  a  mining  lease  on  a  much  larger 
tract  and  a  mining  plant  all  of  which  were 
subject  to  incumbrances  of  a  deed  of  trust,  but 
defendants  knew  just  what  property  the  cor- 
poration owned  and  knew  of  the  incumbrances 
and  did  not  exact  or  receive  any  warranty  in 
connection  with  the  deal,  the  fact  that  the 
properties  owned  by  the  corporation  did  not 
prove  to  be  as  valuable  as  defendants  expected, 
and  that  the  company's  operations  were  un- 
profitable, did  not  show  a  failure  of  considera- 
tion for  the  notes. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {i  493,  494,  496;    Dec.  Dig. 

4.  Bnxs  AND  Notes  ({  497*)— Nbootiatioh— 
Holdeb  in  Due  Coubse— Negotiable  In- 

BTBUMENTS— BUBDEN  OF  PBOOF— PAILUBE  OF 
CONSIDEBATION. 

Rev.  St  1909,  g  10029,  provides  that  every 
holder  is  deemed  prima  facie  a  bolder  in  due 
course,  and,  when  it  is  shown  that  the  title  of 
any  person  who  has  negotiated  the  instrument 
is  defective,  the  burden  is  on  the  holder  to 
prove  that  he  or  some  one  under  whom  he 
claims  acquired  title  as  holder  in  due  course. 
Held,  that  mere  want  or  failure  of  considera- 
tion, not  coupled  with  a  negotiation  of  the  note 
in  breach  of  faith,  or  under  such  circumstances 
as  will  amount  to  fraud,  does  not  constitute  a 
defective  title  and  is  therefore  insuffident  to 
change  the  burden  of  proof  in  such  section. 

[Ed.-'  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ii  1448,  1675-1681,  1683- 
1687;   Dec.  Dig.  {  497.*] 

5.  Tbial  (g  252*)— Instbuctionb— Appuoa- 
BiLiTT  TO  Evidence. 

Where,  in  an  action  on  a  note  by  an  In- 
dorsee, the  answer  charged  fraudulent  repre- 
sentations by  the  payee  "in  conjunction  with 
other  parties"  not  named,  but  did  not  charge 
that  plaintiff  made  any  of  such  representations, 
and  there  was  no  evidence  that  plaintiff  acted 
in  conjunction  with  the  payee  or  any  one  else 
in  indudng  defendants  to  execute  the  notes,  or  . 
in  any  wise  assisted  in  making  the  deal,  the 
notes  were  not  given  in  such  a  manner  as  to 
connect  plaintiff  with  the  fraud,  and  an  instruc- 
tion that  if  the  jury  found  for  defendants  on 
the  question  of  fraudulent  representation,  and 
believed  that  plaintiff,  before  the  assignment  of 
the  note  to  him,  knew  of  the  fraud  "or"  acted 
in  conjunction  with  the  payee  and  others  in 
indadng  defendants  to  execute  the  notes,  they 
should  find  for  defendants  was  erroneous  as 
unsupported   by   the   proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  505,  59ft-612;   Dec  Dig.  i  252.  •] 

6.  Tbial  (8  252*)- Instbuotionb— Appuoa- 
BiLiTY  TO  Evidence. 

An  instruction  not  justified  by  any  evi- 
dence in  the  case  should  be  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  505,  596-612;   Dec  Dig.  $  252.»] 

7.  CoBPOBATioNB  (I  121*)- Sale  of  Stock— 
PuBCHASE-MoNEY  Note  —  Action  by  1n- 
DOBSEB— Evidence— Relevancy. 

In  an  action  by  an  indorsee  on  a  note 
given  by  defendants  for  the  price  of  stock  in  a 
mining  corporation,  evidence  of  a  third  person 
that  he  bought  some  stock  in  the  company 
through  the  influence  of  two  persons,  one  of 
whom  represented  to  him  that  the  mine  was  a 
paying  one,  in  connection  with  other  evidence 
that  such  person  was  connected  with  the  payee 
of  the  note  sued  on,  but  not  tending  to  show 
that  plaintiff  had  any  connection  therewith  or 
knowledge  of  any  alleged  fraud  on  defendants 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kejr-No.  Series  ft  Rep'r  Indexes 
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in  the  sale  of  the  stock  to  them,  was  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  gf  604,  505;  Dec  Dig.  { 
121.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;   Guy  D.  Klrby,  Judge. 

Action  by  Edward  C.  HiU  against  T.  J. 
Dillon  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Edgar  P.  Mann,  of  Springfield,  and  Wil- 
liam B.  Skinner,  of  Mt  Vernon,  for  appel- 
lant J.  B.  McGuffin,  of  Aurora,  George  Pep- 
perdlne,  of  Springfield,  and  H.  H.  Bloss,  of 
Aurora,  for  respondents. 

SPENCER,  Special  Judge.  This  is  the  sec- 
ond appeal  of  this  case.  The  opinion  on  the 
former  appeal  is  reported  in  151  Mo.  App.  86, 
131  S.  W.  72a  The  action  is  on  a  negotiable 
promissory  note  and  brought  by  an  Indorsee 
against  the  makers.  The  petition  is  in  the 
usual  form.  The  answer  consists:  First. 
Of  a  general  denial.  Second.  Of  an  admis- 
sion of  the  execution  of  the  note  and  of  the 
indorsement,  with  a  specific  denial  that  the 
plaintiff  is  a  purchaser  for  value  before  ma- 
turity. It  being  alleged  that  the  asslgAnent 
of  the  note  to  plaintiff  was  without  consid- 
eration and  to  enable  the  payee  to  recover 
the  amount  of  the  note  and  prevent  defend- 
ants from  setting  up  tbe  defenses  later  men- 
tioned; that  the  note  is  held  in  secret  trust 
by  plaintiff  for  the  payee,  who  is  charged  to 
be  the  real  party  In  interest  The  charge 
that  the  assignment  was  colorable,  and  that 
plaintiff  holds  the  note  in  secret  trust  for 
tbe  payee,  is  not  supported  by  any  evidence. 
Third.  It  Is  alleged  that  the  execution  of  tbe 
note  was  procured  by  certain  fraudulent 
representations  and  acts  by  the  payee.  Hart, 
and  others  who  are  not  named. .  These  rep- 
resentations and  acts  are  set  out  in  detail. 
They  are  discussed  in  tbe  former  opinion 
and  need  not  be  repeated  here.  Fourth.  The 
answer  charges  that  the  consideration  of  tbe 
note  was  certain  mining  stock  In  a  cori)ora- 
tlon;  that  the  value  of  the  stock  was  de- 
pendent on  the  value  of  a  mining  lease  be- 
longing to  the  corporation  and  alleged  to  be 
Its  sole  and  only  asset;  and  that  tbe  payee 
in  the  note,  to  induce  the  purchase  of  the 
stock  by  defendants,  falsely  and  fraudulently 
represented  that  the  stock  was  dividend  pay- 
ing stock  and  extremely  valuable,  when  in 
fact  the  stock  had  no  value  at  all  and  had 
never  paid  a  cent  of  dividend,  and  the  consid- 
eration for  the  giving  of  tbe  note  had  utter- 
ly failed.  For  reply  plaintiff  alleges  that  he 
is  tbe  holder  of  the  note  in  due  course,  stat- 
ing the  facts  essential  to  this  relation.  The 
reply  then  states  facts  on  which  it  is  sought 
to  base  a  plea  of  estoppel  as  against  defend- 
ants as  to  the  defenses  set  up  in  their  an- 
swer. It  was  held  in  tbe  former  opinion  thajt 
the  matters  pleaded  and  shown  In  evidence 


do  not  estop  defendants  from  setting  up 
fraud  In  the  procurement  of  the  note  as  a 
defense  against  payment  This  ruling  was 
correct,  and  it  Is  not  necessary  to  reiterate 
here  the  reasons  therefor. 

The  opinion  on  the  former  appeal  gives 
somewhat  In  detail  the  facts  tending  to  sus- 
tain the  answer  that  the  execution  of  tbe 
note  was  procured  by  fraudulent  representa- 
tions and  acts.  Reference  Is  made  to  that 
opinion  for  these  facts.  Tbe  evidence  on 
this  question  was  substantially  tbe  same  at 
each  trial.  It  was  held  on  the  former  ap- 
peal that  the  evidence  on  this  question  was 
suScient  to  entitle  defendants  to  go  to  the 
jury  on  tbe  question  of  the  note  having  been 
procured  by  fraud.  In  this  opinion  we  con- 
cur. 

[1]  Appellant  contends  for  the  application 
In  this  case  of  the  rule  that  the  possession 
of  a  negotiable  instrument  indorsed  in  blank 
Imports  prima  facie  that  the  holder  acquired 
it  bona  fide,  for  value,  in  the  usual  course 
of  business,  before  maturity,  and  without  no-' 
tice  of  any  circumstances  impeaching  its 
validity;  also  that  plaintiff's  evidence  tend- 
ed to  prove  this  situation;  and  that  as  there 
was  no  evidence  to  the  contrary,  plaintiff 
was  entitled  to  a  peremptory  Instruction  di- 
recting a  verdict  in  his  favor.  In  this  con- 
nection it  is  urged  that  the  court  erred  in  re- 
fusing instruction  No.  4,  asked  by  plaintiff, 
which  is  as  follows:  "Tbe  court  instructs  the 
jury  that  tbe  instrument  sued  on  In  this  case 
Is  a  negotiable  promissory  note,  and  the  de- 
fendants admit  in  their  answer  that  they 
executed  tbe  same  and  that  It  has  been  as- 
signed to  tbe  plaintiff,  and  in  law  It  Is  pre- 
sumed that  such  note  was  negotiated  wltb 
plaintiff  before  maturity,  for  value,  and  with- 
out notice  of  any  defense  thereto." 

The  cases  dted  by  appellant  on  this  point 
arose  before  the  enactment  of  our  Negotiable 
Instruments  Law,  while  this  question  must 
be  determined  by  the  provisions  of  that  law. 
Section  10022,  R.  S.  Mo.  1909,  defines  a  hold- 
er in  due  course  as  follows:  "A  holder  In 
due  course  Is  a  bolder  who  has  taken  the  In- 
strument under  the  following  conditions:  (1) 
That  It  Is  complete  and  regular  upon  its 
face;  (2)  that  he  became  the  holder  of  It  be- 
fore it  was  overdue,  and  without  notice  tbat 
it  had  been  previously  dishonored,  if  such 
was  the  fact;  (3)  that  he  took  it  in  good 
faith  and  for  value ;  (4)  that  at  the  time  it 
was  negotiated  to  him  he  bad  no  notice  of 
any  infirmity  in  the  Instrument  or  defect  in 
the  title  of  the  person  negotiating  it" 

Section  10025  provides  when  the  title  of  a 
person  who  negotiates  an  Instrument  is  de- 
fective, and  is  as  follows:  "The  title  of  a 
person  who  negotiates  an  instrument  is  de- 
fective within  the  meaning  of  this  chapter 
when  he  obtained  the  instrument,  or  any 
signature  thereto,  by  fraud,  duress  or  force 
and  fear,  or  other  unlawful  means,  or  for 
an  illegal  consideration,  or  when  he  n^oti- 
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ates  It  In  breacb  of  faith,  or  under  snch  dr- 
cnmstances  as  amonnt  to  a  fraud." 

'Section  10029  locates  tbe  burden  of  proof 
when  defective  title  Is  shown,  and  Is  as  fol- 
lows: "Every  holder  is  deemed  prima  facie 
to  be  a  holder  in  due  course;  but  when  It  is 
shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  the 
burden  is  on  the  holder  to  prove  that  he  or 
some  person  under  whom  he  claims  acquired 
the  title  as  holder  in  due  course.  But  the 
last-mentioned  rule  does  not  apply  in  favor 
of  a  party  who  became  bound  on  the  instru- 
ment prior  to  the  acquisition  of  such  defec- 
tive title." 

Under  the  plain  provisions  of  these  sec- 
tions, when  it  was  shown  that  the  title  of 
the  payee  was  defective  because  the  instru- 
ment was  obtained  by  fraud,  then  the  burden 
rested  on  the  plaintiff  to  prove  that  he  ac- 
quired the  title  as  holder  in  due  course. 
This  has  been  previously  ruled  in  tills  state. 
Jobes  V.  Wilson,  140  Mo.  App.  281,  292,  124 
S.  W.  648;  Bank  v.  Hanks,  142  Mo.  App.  110, 
125  S.  W.  221;  Johnson  County  Savings  Bank 
V.  Mills,  143  Mo.  App.  265,  127  S.  W.  425; 
Bank  v.  Dowler,  168  Mo.  App.  65,  145  S.  W. 
843;  Link  t.  Jackson.  164  Mo.  App.  195,  147 
S.  W.  1114.  Possibly  the  opinion  in  Reeves 
V.  Letts,  143  Mo.  App.  196,  128  S.  W.  246,  is 
to  the  contrary,  but  In  this  case  the  provi- 
sions of  the  Negotiable  instruments  Law  were 
not  presented  to  or  mentioned  by  the  court 
If  this  case  is  in  conflict  with  the  cases  above 
dted,  it  must  be  held  as  overruled  by  South- 
west National  Bank  v.  House,  157  S.  W.  809, 
decided  by  the  same  court,  which  declares 
the  rule  In  harmony  with  the  cases  above 
cited.  The  same  construction  of  these  sec- 
tions has  been  given  by  the  courts  of  various 
other  states  having  a  similar  statute  relating 
to  negotiable  instruments.  Sutherland  v. 
Mead,  80  App.  Div.  103,  80  N.  Y.  Supp.  504; 
Bank  v.  Foley,  54  Misc.  Rep.  126,  103  N.  Y. 
Supp.  653;  Packard  v.  FIgluolo  (Sup.)  114 
N.  Y.  Supp.  753;  Kennedy  v.  Spilka,  72 
Misc.  Rep.  80,  129  N.  Y.  Supp.  890;  Keene  v, 
Beban,  40  Wash.  505,  82  Pac.  884;  Singer 
Mfg.  Co.  v.  Summers,  143  N.  C  102,  55  S.  B. 
522;  Am.  NaU.  Bank  v.  Fountain,  148  N.oC. 
590,  62  S.  B.  738;  Cook  v.  Co.,  28  R.  I.  41, 
65  AtL  641,  9  Lw  R.  A.  (N.  S.)  103;  Louis 
De  Jonge  &  Co.  v.  Woodport,  etc,  Co.,  77  N, 
J.  Law,  233,  72  Atl.  439;  Parsons  v.  Com- 
pany, 80  Conn.  58,  66  Atl.  1024;  Stouffer  v. 
Alford,  114  Md.  110,  78  Atl.  387;  Wilson  y. 
Kelso,  U6  Md.  162,  80  AU.  895;  Second  Naa 
Bank  v.  Hoffman,  229  Pa.  429,  78  Atl.  1002; 
McKnlght  V.  Parsons,  136  Iowa,  390,  113  N. 
W.  858,  22  L,  R.  A.  (N.  S.)  718,  125  Am.  St 
Rep.  265,  IS  Ana  Cas.  666;  Iowa  NaU.  Bank 
V.  Carter,  144  Iowa,  715,  123  N.  W.  237; 
Amd  V.  Aylesworth,  145  Iowa,  185,  123  N.  W. 
1000,  29  L.  R,  A.  (N.  S.)  638;  Cox  v.  Cline, 
139  Iowa,  128,  117  N.  W.  48;  Warren  v. 
Smith,  35  Utah,  456,  100  Pac.  1069,  136  Am. 
St  Rep.  1071;  Leavitt  v.  Thurston,  38  Utah, 
361,  118  Pac.  77;   Cedar  Rapids  NatL  Bank 


V.  Myhre,  57  Wash.  596,  107  Pac.  518;  Wells 
V.  Duffy,  69  Wash.  310,  124  Pac.  907;  Winter 
V.  Nobs,  19  Idaho,  18,  112  Pac.  525,  Ann. 
Cas.  1912C,  302;  Shellenberger  v.  Nourse,  20 
Idaho,  323,  118  Pac.  508;  Hodge  v.  Smith, 
130  Wis.  326,  110  N.  W.  192;  Asbury  v. 
Taube,  151  Ky.  142,  151  S.  W.  372;  CampbeU 
V.  Bank,  137  Ky.  555,  126  S.  W.  U4;  In  re 
Hill  (D.  C.)  187  Fed.  214. 

[2]  The  situation,  then,  is  that  the  defend- 
ants Introduced  evidence  tending  to  prove 
that  the  execution  of  the  note  was  Induced 
by  fraud,  and  tbe  plaintiff  offered  evidence, 
not  contradicted,  tending  to  prove  that  he 
was  a  holder  in  due  course.  The  burden 
rested  on  plaintiff  to  show  this  under  the 
statute.  This  created  an  issue  of  fact  which 
was  exclusively  for  the  Jury,  notwithstanding 
the  fact  that  the  only  evidence  on  this  ques- 
tion was  that  introduced  by  plaintiff,  and 
that  all  of  this  evidence  tended  to  prove  that 
he  was  a  holder  in  due  course.  Tbe  decision 
of  this  question  was  solely  the  province  of 
the  Jury,  and  the  court  under  the  decisions 
in  this  state,  could  not  Invade  that  field  and 
peremptorily  direct  a  verdict  for  plaintiff. 
Gannon  v.  Gas  Co.,  145  Mo.  502,  46  S.  W.  968, 
47  S.  W.  907,  43  L.  R.  A.  505;  Link  v.' Jack- 
son, 158  Mo.  App.  63,  92,  139  S.  W.  688; 
Dalton  V.  aty,  173  Mo.  39,  72  S.  W.  1068; 
First  State  Bank  v.  Hammond,  124  Mo.  App. 
177,  101  S.  W.  677;  McCrosky  v.  Murray,  142 
Mo.  App.  133,  125  S.  W.  226;  Hugumin  v. 
Hinds,  97  Mo.  App.  346,  71  S.  W.  479;  Kings- 
bury V.  Joseph,  94  Mo.  App.  298,  68  S.  W.  93; 
Dodd  V.  Guiseffl,  100  Mo.  App.  311,  73  S.  W. 
304;  Hunter  v.  Wethlngton,  205  Mo.  284, 
293, 103  S.  W.  543,  12  Ann.  Cas.  529;  Johnson 
V.  Grayson,  230  Mo.  380,  394,  130  S.  W.  673. 

The  case  of  Wright  Investment  Co.  t.  E'ris- 
coe  Realty  Co.,  178  Mo.  72-80,. 77  S.  W.  296, 
cited  by  appellant,  is  not  to  the  contrary. 
Suit  was  on  a  note,  and  the  case  arose  before 
the  enactment  of  the  Negotiable  Instruments 
Law.  Under  the  rule  declared  in  Johnson  v. 
McMurry,  72  Mo.  at  282,  also  cited  by  appel- 
lant, where  plaintiff  made  general  proof  that 
he  received  the  paper  before  due,  bona  flde 
and  for  value,  it  devolved  on  the  maker  to 
show  that  the  holder  had  actual  notice  of  the 
defense  urged.  This  the  defendant  in  the 
Wright  Case  had  failed  to  do.  But  the  stat- 
ute has  changed  this  rule.  It  follows  that 
this  point  must  be  determined  against  the  ap- 
pellant We  deem  it  proper  to  state  here, 
however,  that  any  error  on  the  part  of  the 
Jury  in  determining  a  question  against  the 
weight  of  the  evidence  is  within  the  power 
of  the  trial  court  to  correct  and,  where  the 
verdict  is  idearly  against  the  weight  of  the 
evidence,  the  trial  court  should  promptly 
and  fearlessly  exercise  the  power  given  it  by 
the  statutes  and  set  tbe  verdict  aside. 

It  is  somewhat  difficult  to  construe  the 
fourth  paragraph  of  the  answer,  as  it  seems 
to  blend  tbe  allegations  of  fraud  on  the  part 
of  the  payee  in  falsely  representing  that  the 
stock  was   dividend  paying  stock  and  ex- 
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tremely  valiiable,  when  in  fact  it  had  nerer 
paid  a  dividend  and  had  no  value,  with  the 
plea  that  the  consideration  for  the  note  had 
utterly  failed.  But  for  the  Instructions  given 
by  the  court  on  behalf  of .  defendants,  as 
hereinafter  mentioned,  a  careful  consider- 
ation of  this  portion  of  the  answer  might  not 
be  necessary,  but  these  Instructions  make  this 
question  of  considerable  importance.  We  do 
not  find  In  the  record  any  evidence  tending  to 
prove  the  allegation  that  the  payee  repre- 
sented that  said  stock  was  dividend  paying 
stock  or  had  ever  paid  any  dividend,  or  that 
the  mine  had  ever  paid  any  profit,  so  the 
charge  of  fraud  in  this  respect  entirely  failed 
of  proof.  This  leaves  for  determination  the 
plea  that  the  consideration  for  the  note  ut- 
terly failed. 

[3]  This  question  of  failure  of  considera- 
tion Is  to  be  considered  entirely  apart  from 
any  fraudulent  representations,  and  also 
from  any  warranty.  It  Is  not  pretended  that 
the  purchasers,  who  are  the  makers  of  the 
note,  exacted  or  received  any  warranty  tn 
connection  with  the  deal.  The  evidence 
shows  that  defendants  bought  stock  In  a 
corporation,  which  corporation  owned  title 
in  fee 'to  ten  acres  of  land,  together  with  a 
mining  lease  on  a  much  larger  tract,  and 
also  owned  a  mining  plant ;  all  of  said  prop- 
erty being  subject  to  the  Incumbrance  of  a 
deed  of  trust  The  defendants  knew  just 
what  property  the  mining  corjwratlon  owned 
and  knew  of  the  incumbrance  by  way  of  deed 
of  trust  They  contracted  to  buy  and  did 
In  fact  acquire  certain  shares  of  stock  in 
this  corporation.  The  corporation  had  the 
title  to  the  property  owned  by  it  in  precise- 
ly the  condition  that  defendants  understood. 
The  question,  then.  Is  whether  the  fact  that 
the  properties  owned  by  the  corporation  did 
not  prove  to  be  of  the  value  the  defendants 
expected,  and  that  the  company  operations 
were  unprofitable  and  resulted  in  the  loss 
of  considerable  money  by  defendants  and 
others.  Is  In  law  a  failure  of  consideration 
In  the  sense  that  same  is  now  being  discussed. 
We  think  this  question  should  be  answered 
In  the  negative. 

In  9  Cyc.  369,  the  rule  Is  stated  as  follows: 
"On  a  sale  of  personal  property.  It  is  gen- 
erally held  that  In  the  absence  of  fraud  or 
warranty,  it  is  no  ground  for  defeating  the 
action  for  the  price  that  the  article  proves  so 
defective  in  quality  as  to  be  worthless." 
Sutro  V.  Khodes,  92  Oal.  117,  28  Pac.  98. 

Otis  V.  CuUum,  92  U.  S.  447,  23  L.  Ed.  496, 
was  a  case  of  the  sale  of  bonds  subsequently 
held  to  be  void  because  tbe  Legislature  had 
no  power  to  pass  tbe  acts  authorizing  same. 
Note  was  given  for  the  purchase  price  and 
suit  brought  thereon.  The  defense  asserted 
was  failure  of  consideration.  The  opinion 
first  points  out  that  the  questions  of  fraud 
and  warranty  are  to  be  laid  out  of  view,  and 
then  uses  the  following  language  pertinent  to 
the  present  case:  "Here,  also,  the  plalntlfFs 
in  error  got  exactly  what  they  Intended  to 


buy  and  did  buy.  They  took  no  guaranty. 
They  are  seeking  to  recover,  as  it  were,  upon 
one,  while  none  exists.  They  are  not  dotbed 
with  the  rights  which  such  a  stipulation 
would  have  given  them.  Not  having  taken  it 
they  cannot  have  the  benefit  of  It  Tbe  bank 
cannot  be  charged  with  a  liability  which  it 
did  not  assume."  To  the  same  effect  Is  Hunt- 
ing V.  Downer,  151  Mass.  275,  23  N.  B.  832, 
where  the  court  states  the  rule  as  follows: 
"Tbe  mere  purchase  of  worthless  stock,  and 
known  by  the  seller  to  be  snch,  will  nut  ex- 
onerate the  buyer  from  paying  the  price 
agreed  on  therefor,  where  he  has  obtained 
that  for  which  he  contracted  and  where  no 
fraud  was  practiced  on  him.  Dean  v.  Car- 
ruth,  108  Mass.  242,  245 ;  Lambert  v.  Heath, 
15  Mees.  &  W.  487;  Lawes  v.  Purser,  6  El. 
&  Bl.  930;  Bryant  v.  Pember,  45  Vt  487. 
Where  that  which  is  assnmed  to  be  bargained 
for  and  sold  has  no  existence,  a  different 
principle  applies;  and  for  this  reason  It  has 
been  held  that  the  sale  of  a  void  patent  or 
of  a  license  thereunder,  would  not  be  con- 
sideration for  a  contract  Harlow  t.  Pnt- 
nam,  124  Mass.  552,  555." 

This  statement  Is  not  in  any  wise  in  con- 
flict with  the  rule  stated  In  Brown  v.  Welden, 
99  Mb.  664,  13  S.  W.  342;  Id.,  27  Mo.  App. 
251;  Compton  ▼.  Parsons,  76  Mo.  455;  Dan- 
forth  V.  Crookshanks,  68  Mo.  App.  311;  or 
Murphy  y.  Gay,  37  Mo.  535.  In  these  cases 
there  appears  either  fraud  or  breach  of  an 
express  or  Implied  warranty.  Most  of  them 
are  where  an  article  was  sold  or  purchased 
for  a  particular  purpose  known  to  both  par- 
ties. In  such  cases  there  Is  an  Implied  war- 
ranty of  fitness  for  the  purpose  intended.  St 
ILouis  Brewing  Co.  v.  McEnroe,  80  Mo.  App. 
429;  Aultman  v.  Hunter,  82  Mo.  App.  632; 
Moore  v.  Koger,  113  Mo.  App.  423,  87  S.  W. 
602.  In  9  Cyc.  371,  the  rule  Is  stated  that 
if  there  Is  consideration,  the  fact  that  It 
subsequently  diminishes  in  value  or  becomes 
of  no  value  at  all  cannot  relieve  tbe  promisor 
from  liability  on  his  promise.  "Where  a 
party  gets  all  the  consideration  he  volunta- 
rily and  Intentionally  contracts  for,  he  will 
not  be  allowed  to  say  that  he  got  no  con- 
sideration. Baker  v.  Roberts  14  Ind.  552." 
Smock  r.  Plerson,  68  Ind.  405,  34  Am.  Bep. 
269;  Bean  v.  Proseus,  3  CaL  Unrep.  55S,  31 
Pac.  49;  Bice  v.  Grange,  131  N.  X.  149,  30  N. 
E.  46. 

In  an  action  upon  a  promissory  note  given 
as  the  price  of  real  or  personal  property,  it 
is  no  defense  that  the  value  of  the  property 
conveyed  was  inadequate  to  the  amount  of 
the  note.  6  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  695. 

In  Worth  v.  Case,  42  N.  Y.  362,  369,  the 
court  states  the  rule:  "If  one  voluntarily 
and  fairly  purchases  either  real  or  personal 
property  of  another,  at  a  fixed  price,  and  ex- 
ecutes his  note  for  the  payment  of  the  pur- 
chase money,  he  will  not  be  allowed,  when 
sued  thereon,  to  prove,  for  the  purpose  of  de- 
feating or  reduciug  the  amount  of  the  recov- 
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ery  on  the  note,  that  the  property  In  fact  was 
not  worth  one-halt,  or  one-quarter,  or  even 
one-tenth  of  the  amount  at  which  he  pur- 
chased it"  And  again  In  Earl  v.  Peck,  64 
N.  T.  696:  "Mere  Inadequacy  of  considera- 
tion, except  as  a  drcumstance  bearing  upon 
the  question  of  fraud  or  undue  Influence,  Is 
not  a  defense  to  a  note.  It  Is  not  necessary 
that  the  consideration  of  a  note  shall  be 
equal  in  pecuniary  value  to  the  obligation  In- 
curred. •  •  ♦  A  note  for  $1,000  given 
for  a  horse  confessedly  worth  but  $100  can- 
not be  successfully  defended  In  whole  or  in 
{(art  on  the  ground  of  a  want  or  failure  of 
consideration." 

"The  value  of  most  considerations,  as  well 
as  of  most  promises,  is  a  thing  which  the  law 
cannot  measure ;  it  Is  not  merely  a  matter  of 
fact  but  a  matter  of  opinion.  If,  therefore, 
the  promisor  thinks  the  consideration  is  equal 
to  the  promise  in  value  (1.  e.,  if  he  Is  willing 
to  give  the  promise  for  the  sake  of  getting 
the  consideration),  the  consideration  will  be 
equal  to  the  promise  in  value  for  all  the  pur- 
poses of  the  contract.  From  this  It  is  but  an 
easy  step  to  the  conclusion  that  whatever 
a  promisor  chooses  to  accept  as  the  consider- 
ation of  his  promise  the  law  will  regard  as 
equal  to  the  promise  in  value,  provided  the 
law  can  see  it  has  any  value."  Langdell's 
Summary  of  the  Law  of  Qontracts,  65. 

That  there  was  an  actual  consideration  in 
the  present  case  la  beyond  question,  and  that 
the  defendants,  eliminating  questions  of 
fraudulent  representation,  got  all  they  con- 
tracted for  is  equally  certain.  In  6  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  780,  it  is  stated: 
"That  the  rule  is  almost  elementary  that, 
when  the  promisor  gets  all  he  contracts  for, 
he  cannot  be  heard  to  complain  that  the  con- 
sideration was  not  valuable."  In  1  Benja- 
min on  Sales  (6th  Ed.)  p.  642,  {  620,  the  rule 
is  stated  as  follows:  "But  there  is  not  a 
failure  of  consideration  when  the  buyer  has 
that  which  he  really  Intended  to  buy,  al- 
though the  thing  bought  shall  turn  out 
worthless."  See,  also,  2  Randolph  on  Om- 
mercial  Paper,  p.  138,  |  643;  W^elsh  v.  Carter, 
1  Wend.  186,  19  Am.  Dec.  473;  9  N.  Y.  C.  L. 
(L.  Ed.)  881.  Under  these  authorities,  we  are 
of  the  opinion  that  there  was  not  in  this  case 
any  issue  of  failure  of  consideration  to  l>e 
submitted  to  the  Jury,  independent  of  fraud- 
ulent representation. 

The  Negotiable  Instruments  Act,  in  the  sec- 
tions dted  above,  fixes  the  burden  of  proof 
where  defective  title  is  shown  and  defines  a 
defective  title  as  Iteing  where  one  obtains  the 
instrument  or  any  signature  thereto  by 
fraud,  duress,  or  force  and  fear,  or  other  un- 
lawful means,  or  for  an  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith, 
or  under  such  drcumstonces  as  amount  to  a 
fraud.  While,  in  view  of  the  fact  that  the 
present  Judgment  must  be  reversed  and  the 
case  remanded  for  a  new  trial,  it  is  perhaps 
not  necessary  to  decide  the  question,  it  is  at 
least  doubtful  whether  failure  of  considera- 


tion, and  particularly  a  partial  failure,  taken 
alone,  constltutea  a  defective  tittle  within  the 
meaning  of  this  act  Section  9999  {Irovldes 
that  absence  or  failure  of  consideration  is  a 
matter  of  defense  as  against  a  person  not  a 
holder  in  due  course;  and  partial  failure  of 
consideration  is  a  defense  pro  tanto,  whether 
the  failure  is  an  ascertained  and  liquidated 
amount,  or  otherwise.  The  Importance  of 
this  is  that.  If  such  failure  or  partial  failure 
of  consideration  be  held  to  constitute  a  de- 
fective title,  then  under  section  10029,  upon 
showing  of  such  failure  or  partial  failure  of 
consideration,  the  burden  rests  on  the  holder 
to  prove  that  he  is  the  holder  in  due  course, 
while,  If  such  failure  or  partial  failure  of 
consideration  does  not  constitute  a  defective 
title,  the  common-law  rule  would  prevail  and 
the  burden  of  proof  be  different  Johnson  v. 
McMurry,  72  Mo.  278 ;  Bank  v.  Crow,  60  N. 
T.  86. 

In  Cole  Banking  Co.  v.  Sinclair,  34  Utah,  464, 
98  Pac.  411,  131  Am.  St  Hep.  885,  this  ques- 
tion was  considered,  and  it  was  held  that  a 
partial  failure  of  consideration  as  between 
the  parties  to  a  negotiable  note  was  not  a 
defect  In  title  so  as  to  require  an  Indorsee 
suing  thereon  to  show  himself  a  holder  in 
due  course;  the  burden  of  showing  want  of 
consideration  and  notice  thereof  by  the  in- 
dorsee l)eing  upon  the  maker.  This  was 
under  a  N^otiable  Instruments  Law  similar 
to  the  Missouri  law.  The  court  states  the 
law  as  follows:  "The  defense  pleaded  was 
not  Illegal  but  mere  partial  failure  of  con- 
sideration. Failure  or  want  of  consideration 
does  not  constitute  a  defective  title  within 
the  meaning  of  the  foregoing  provisions.  1 
Daniels,  Neg.  Inst  §§  814,  817.  In  the  trea- 
tise of  Eaton  A  Gilbert  on  Commercial  Paper 
and  the  Negotiable  Instruments  Law,  at  sec- 
tion 79,  in  discussing  the  statutory  provision 
corresponding  to  section  1611  of  our  statute, 
it  is  said  by  the  authors:  'In  the  absence  of 
proof  of  fraud  or  misappropriation  the  pre- 
sumption is  that  the  indorsee  of  a  negotiable 
bill  or  note  is  a  bona  fide  hold^  for  value, 
and  this  presumption  is  not  repelled  merely 
by  proof  that  the  blU  or  note,  as  between 
the  Immediate  parties,  was  without  consid- 
eration, and  was  made,  indorsed,  or  accept- 
ed by  one  for  the  sole  accommodation  of  the 
other.  When  no  other  proof  Is  given,  the 
holder  is  not  ttound  to  prove  a  valuable  con- 
sideration. •  •  •  It  will  be  noticed  that 
the  statute  provides  that  proof  of  a  defective 
title  shifts  the  burden  of  proof  upon  the 
bolder.  A  title  is  defective  where  the  Instru- 
ment is  obtained  for  an  illegal  consideration. 
It  follows,  therefore,  that  If  the  considera- 
tion l>e  shown  to  be  illegal,  as  for  a  gambling 
debt,  an  unlawful  sale  of  commodities,  or  as 
being  tainted  with  usury,  the  burden  of  proof 
will  then  rest  upon  the  plaintiff  to  show  that 
he  was  a  holder  In  due  course;  but  proof  of 
a  want  or  failure  of  consideration  does  not 
In  most  Jurisdictions  operate  to  shift  the  bur- 
den of  proof  to  the  plaintifl.'    Cases  are  cited 
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by  the  authors  to  the  effect  that  Che  Indorsee, 
in  an  action  by  him  against  the  maker,  can- 
not be  called  on  to  prove  consideration  nntll 
the  defendant  has  shown  that  the  note  was 
obtained  or  pat  in  circulation  by  fraud  or 
undue  means,  and  that  proof  of  want  or 
failure  of  consideration  between  a  maker  and 
a  payee  of  a  promissory  note  does  not  change 
the  presumption  that  one  to  whom  the  latter 
has  Indorsed  and  delivered  the  note  is  a  bona 
fide  holder  for  value,  but  the  burden  of 
proof  is  upon  the  maker." 

To  the  same  effect  is  Ogden,  Negotiable 
Instruments  Law,  {  319,  p.  261,  viz.:  "Where 
it  is  a  question  of  a  personal  defense,  there 
are  .two  classes  of  cases:  (1)  Where  the  de- 
fense shows  lack  of  consideration,  or  release, 
or  payment  of  a  bill  or  note.  (2)  Where  the 
defense  shows  fraud,  duress,  or  illegality  in 
the  inception  of  the  instrument.  In  the  first 
class  it  Is  not  so  much  the  question  of  wrong- 
doing as  merely  a  question  of.  lack  or  failure 
of  consideration.  The  first  thing  to  be  proved 
by  the  defendant  is  that  the  plaintiff  had 
notice  of  the  fact  that  there  was  a  want  of 
consideration  or  failure  of  consideration.  He 
does  not  prove  that  there  was  a  failure  of 
consideration  but  notice,  and  after  that  he 
proves  the  facts  of  want  or  failure  of  consid- 
eration. In  the  other,  cases  (that  is,  those  of 
fraud  or  Illegality)  the  defendant  does  not 
prove  notice  but  proves  the  fraud  or  illegal- 
ity itself.  And,  when  the  fraud  or  illegality 
is  proved,  the  presumption  of  notice  arises 
without  any  proof  of  notice,  and  the  burden 
of  proof  is  on  the  plaintiff  to  prove  he  did 
not  have  notice." 

This  is  not  at  all  in  conflict  with  the  point 
really  decided  in  Jobes  v.  Wilson,  decided 
by  this  court  and  reported  in  140  Mo.  App. 
281,  124  S.  W.  548.  In  that  case  it  is  ap- 
parent that  the  act  of  plaintiff's  agent,  who 
took  the  notes  with  the  distinct  agreement 
that  certain  credits  were  to  be  indorsed  there- 
on, but  who  failed  to  have  these  credits  in- 
dorsed and  negotiated  the  notes  without  such 
credits,  was  at  least  a  breach  of  faith,  and 
the  negotiation  under  such  circumstances 
amounted  to  a  fraud.  This,  as  we  under- 
stand it,  is  all  that  is  decided  in  the  Jobes 
Case.  In  fact,  the  court  uses  this  language: 
"If  the  statements  of  defendants  as  to  what 
was  to  be  done  with  the  notes  are  to  be  be- 
lieved, then  It  was  an  act  of  bad  faith, 
amounting  to  a  fraud,  on  these  defendants, 
as  the  term  is  defined  in  section  55,  to  nego- 
tiate these  notes  vrlthout  placing  the  credits 
upon  them." 

Similar  transactions  have  been  held  to 
amount  to  a  breach  of  faith  or  a  fraud  In 
the  following  cases:  Sutherland  r.  Mead,  80 
App.  Div.  103,  80  N.  Y.  Supp.  604;  Kennedy 
V.  Spilka,  72  Misc.  Rep.  89,  129  N.  T.  Supp. 
390;  De  Jonge  &  Co.  v.  Woodport,  77  N.  J. 
Law,  233,  72  Aa  439;  Hodge  v.  Smith,  130 
Wis.  326,  110  N.  W.  192;  McKnight  v.  Par- 
sons, 136  Iowa,  390,  113  N.  W.  858,  22  L. 
R.  A.  (N.  a.)  718,  125  Am.  St  Rep.  265,  15 


Ann.  Cas.  666.  In  onr  opinion  the  decision 
in  the  Jobes  Case,  supra,  is  correct.  We 
believe  that  the  court  in  that  opinion  went 
too  far  by  way  of  argument  in  stating  the 
general  rule  as  to  burden  of  proof  in  cases 
of  failure  of  consideration,  total  or  partial. 

[4]  The  two  cases  cited  by  the  court  (Hodge 
V.  Smith,  130  Wis.  326,  110  N.  W.  192,  and 
McKnight  V.  Parsons,  136  Iowa,  390,  113  N. 
W.  858,  22  L.  R.  A.  [N.  S.]  718,  125  Am.  St 
Rep.  265,  15  Ann.  Cas.  665)  were  cases  not 
only  of  failure  of  consideration  but,  more 
than  that  were  cases  where  the  notes  had 
been  negotiated  in  breach  of  faith  and  un- 
der such  circumstances  as  to  amount  to 
fraud,  thus  making  a  defective  title  within 
the  statutory  definition  thereof.  What  we 
mean  to  hold  is  that  the  mere  want  or  fail- 
ure of  consideration,  not  coupled  with  a 
negotiation  in  breach  of  faith  or  under  such 
circumstances  as  to  amount  to  a  fraud,  does 
not  constitute  a  defective  title  under  the 
statute  and  therefore  does  not  put  in  force 
the  rule  as  to  burden  of  proof  declared  in 
section  10029,  supra.  If  this  section  applies 
to  and  fixes  the  burden  of  proof  in  all  cases 
of  defense,  good  aa  against  one  not  a  holder 
in  due  coarse,  but  precluded  as  against  a 
holder  in  due  course,  then  the  first  clause  of 
this  section,  providing  that  "every  holder. is 
deemed  prima  fade  to  be  a  holder  in  due 
course,"  becomes  an  idle  jumble  of  word.s. 
It  would  then  mean  that  every  holder  is 
prima  fade  so  deemed  unless  some  defense 
is  shown,  and  then  he  must  prove  himself  a 
holder  in  due  course.  Unless  a  defense  is 
shown,  the  question  whether  plaintiff  is  or 
is  not  a  holder  in  due  course  is  of  no  im- 
portance, and  therefore  this  clause  of  the 
above  section  would  have  no  legal  effect 
But,  if  the  construction  we  have  given  above 
be  applied  to  this  section,  every  part  of  it 
has  a  real  meaning  and  effect  The  holder  Is 
deemed  prima  fade  one  in  due  course,  and 
this  continues  and  applies  in  all  cases  but 
the  one  exception  made  by  the  statute  of  a 
defective  title,  as  defined  in  section  10025. 

The  Negotiable  Instruments  Law,  as  adopt- 
ed in  this  state,  was  not  a  new  or  hastily 
drawn  statute.  It  had  already  been  enacted 
by  a  number  of  states  and  had  been  care- 
fully considered  and  fully  critidsed  by  the 
bar  generally.  The  subject  of  want  and  fail- 
ure of  consideration  was  in  the  minds  of 
the  authors  and  was  treated  in  section  9999- 
It  cannot  be  doubted  that,  when  section  10025 
was  drawn  defining  a  defective  title,  these 
questions  pertaining  to  consideration  were 
duly  considered.  If  it  had  been  the  inten- 
tion to  make  title  defective  where  there  was 
total  or  partial  want  or  failure  of  considera- 
tion, this  would  have  been  stated  with  the 
same  clearness  of  expression  that  appears 
throughout  the  act  The  framers  of  the  law 
knew  the  various  decisions  as  to  the  burden 
of  proof  and  the  different  rules  where  de- 
fense was  fraud  or  illegality  and  where  it 
was  such  want  or  failure  of  consideration. 
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So  when  It  is  provided  in  section  10029  that, 
where  defective  title  is  shown,  the  burden  is 
on  the  holder  to  show  that  he  or  some  ouie 
under  whom  he  claims  acquired  title  as  hold- 
er in  due  course,  it  seems  certain  that  there 
was  meant  only  a  defective  title,  as  defined 
in  the  act,  and  that  the  statutory  rule  of 
burden  of  proof  applies  in  no  other  in- 
stances. 

This  court  has  followed  the  dictum  of 
Jobes  V.  Wilson,  supra,  in  several  cases.  In 
Bank  v.  Hanks,  142  Mo.  App.  110,  125  S.  W. 
221,  it  again  included  want  of  consideration 
with  fraud  as  being  within  the  meaning  of 
section  10029,  supra.  However,  in  this  case 
the  defense  was  fraud  and  the  instruction 
under  discussion  when  this  expression  was 
used  was  based  on  fraud  alone.  Hence  this 
coupling  of  want  of  bonslderation  with  fraud 
in  stating  the  rule  was  unnecessary  to  the 
decision  of  the  point  involved.  But  in  John- 
son County  Savings  Bank  v.  Mills,  143  Mo. 
App.  265,  127  S.  W.  425,  and  Birch  Tree 
State  Bank  v.  Dowler,  163  Mo.  App.  65,  145 
S.  W.  843,  it  was  decided  that,  where  failure 
of  consideration  is  shown,  the  burden  is  cast 
upon  the  holder  under  section  10029,  supra. 
To  this  extent  we  are  of  the  opinion  these 
decisions  are  erroneous  for  the  reasons  above 
stated,  and  we  shall  therefore  decline  to  fol- 
low them. 

At  the  request  of  the  defendants,  the  court 
gave  the  following  instructions: 

(e)  "The  court  Instructs  the  Jury  that  if 
you  believe  from  the  evidence  in  this  case 
that  one  Grant  Hart,  the  payee  In  the  note 
sued  on,  in  conjunction  with  other  persons 
who  were  interested  in  the  sale  of  stock  in 
the  Golden  Jack  Mining  C!ompany,  for  the 
purpose  of  securing  the  execution  of  the 
note  sued  on,  falsely  and  fraudulently  repr 
resented  to  the  defendants  herein  the  condi- 
tion of  the  face  of  ore  in  the  south  drift  of  the 
Golden  J&dt  Mine,  located  about  a  mile  south 
of  Stotts  City,  Mo.,  and  fraudulently  so  ar- 
ranged the  stope  in  the  drift  in  said  mine 
so  that  the  defendants  were  unable  to  ascer- 
tain for  themselves  the  true  extent  of  ore 
in  the  place  there  or  its  tme  ore-bearing 
qualities,  and  that  defendants  were  thereby 
deceived  and  induced  to  execute  the  note  sued 
on,  and  if  you  further  believe  from  .the  evi- 
dence after  so  concealing  and  misrepresent- 
ing the  said  drift  in  said  mine,  if  any,  said 
Grant  Hart  and  others,  interested  in  the  sale 
of  'said  stock,  falsely  represented  to  the  de- 
fendants the  prospective  income  from  said 
mine  which  could  be  obtained  as  a  result  of 
working  on  such  face  of  ore,  and  that  by 
reason  of  said  misrepresentations  the  defend- 
ants were  induced  to  sign  the  said  note,  be- 
lieving them  to  be  true,  then  the  said  note 
is  void  in  the  hands  of  the  said  Grant  Hart ; 
and  if  you  further  believe  from  the  evidence 
that  the  plaintiff  herein,  before  the  assign- 
ment of  the  said  note  to  him,  knew  of  said 
fraud  practiced  on  defendants,  or  if  you  be- 
lieve from  the  evidence  that  the  plaintiff  act- 


ed in  conjunction  with  the  said  Hart  and 
others  in  inducing  the  defendants  to  execute 
the  note  sued  on  ahd  assisted  in  making  said 
deal,  then  he  would  not  be  entitled  to  recover 
in  this  case  and  your  verdict  should  be  for 
the  defendants." 

(f)  "The  court  instructs  the  Jury  that  if 
you  believe  from  the  evidence  in  this  case 
that  the  consideration  for  the  execution  of 
the  note  sued  on  was  certain  mining  stock 
in  the  Golden  Jack  Mining  Company,  and 
that  at  the  time  of  said  sale  and  now  said 
stock  was  utterly  worthless  and  of  no  value, 
and  if  you  further  believe  from  the  evidence 
that  the  plaintiff  herein,  prior  to  the  assign- 
ment of  the  note  to  him,  knew  that  said 
note  was  given  for  such  worthless  stock,  or 
if  you  believe  from  the  evidence  that  the 
plaintiff  assisted  one  Grant  Hart  and  others 
in  consummating  the  transactions  that  in- 
duced the  defendants  to  execute  the  note 
sued  on,  then  your  verdict  should  be  for  the 
defendants." 

(h)  "The  court  Instructs  the  Jury  that  if 
you  believe  from  the  evidence  that  the  note 
sued  on  was  obtained  from  the  defendants 
by  means  of  fraud  practiced  on  the  makers 
by  Grant  Hart  and  others,  as  defined  in 
other  instructions,  or  that  said  note  was 
given  for  worthless  stock  in  the  Golden  Jack 
Mining  Company,  t^en  it  devolved  upon  the 
plaintiff  to  prove  by  the  greater  weight  or 
preponderance  of  the  evidence  that  he  pro- 
cured said  note  before  maturity  for  value, 
and  in  good  faith,  and,  unless  you  so  believe 
from  the  evidence,  your  verdict  should  hie 
for  the  defendants,  or,  if  you  believe  from 
the  evidence  that  plaintiff  assisted  in  con- 
summating said  deal  as  defined  in  other  in- 
structions, then  your  verdict  should  be  for 
the  defendants." 

[6]  By  instruction  "e"  it  Is  declared  that, 
in  case  the  Jury  find  for  the  defendants  on 
the  question  of  fraudulent  representation, 
then  if  they  believe  from  the  evidence  that 
the  plaintiff,  before  the  assignment  of  the 
note  to  him,  knew  of  the  fraud  practiced  on 
defendants,  or  if  they  believe  from  the  evi- 
dence that  the  plaintiff  acted  in  conjunction 
with  the  said  Hart  (payee)  and  others  in 
inducing  the  defendants  to  execute  the  notes 
sued  on  and  assigned  in  making  the  deal, 
the  verdict  should  be  for  the  defendants. 
This  instruction  should  not  have  been  given. 
The  answer  charges  fraudulent  representa- 
tion by  the  payee  Hart  "in  conjunction  with 
other  parties"  not  named  and  does  not  charge 
that  the  plaintiff  made  any  of  these  repre- 
smtatlons.  It  is  at  least  doubtful  whether 
such  pleading  is  sufficient  to  authorize  this 
instruction.  A  careful  reading  of  the  rec- 
ord warrants  the  statement  that  there  la 
no  evidence  tending  to  prove  that  the  plain- 
tiff acted  in  conjunction  with  the  said  payee 
or  any  one  else  in  inducing  the  defendants 
to  execute  the  note  sued  on,  or  in  any  wise 
assisted  in  making  said  deal  in  such  a  man- 
ner as  to  make  plaintiff  a  party  to  the  fraud 
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or  connect  him  therewith.  For  this  reason 
the  Instmctlon  is  erroneous  as  not  being 
based  upon  the  evidence. 

[8]  Instruction  "f  Is  erroneous:  First, 
because,  under  the  rules  heretofore  stated 
npod  the  question  of  failure  of  considera- 
tion, the  Instmctlon  does  not  properly  de- 
clare the  law  on  that  question;  and,  sec- 
ond, because,  as  In  Instruction  "e,"  there  Is 
no  evidence  to  warrant  the  latter  part  of 
the  Instruction  authorizing  a  verdict  for  the 
defendants  if  the  Jury  believe  that  plaintiff 
assisted  the  payee  and  others  in  consummat- 
ing the  transaction  that  Induced  the  defend- 
ants to  execute  the  note. 

We  have  not  quT)ted  Instruction  "g,"  but 
under  the  present  ruling  it  Is  Incorrect  to 
the  extent  that  it  declares  on  the  question 
of  failure  of  consideration. 

Instruction  "h"  tells  the  Jnry  that,  If  the 
note  was  obtained  by  means  of  fraud,  the 
burden  Is  on  plaintiff  to  prove  that  he  pro- 
cured the  note  before  maturity  for  value 
and  in  good  faith.  It  is  erroneous  in  that 
it  also  tells  the  Jury  that,  U  it  is  found  that 
the  note  was  given  for  worthless  stock  in 
the  mining  company,  the  same  burden  of 
proof  devolves  upon  the  plaintiff.  As  al- 
ready stated,  there  is  no  question  of  failure 
of  consideration  in  this  case  separate  and 
apart  from  the  question  of  fraud,  and  the 
mere  fact  that  the  stock  may  have  been 
worthless  from  the  standpoint  of.  value  does 
not  constitute  a  defense,  and  the  question 
whether  or  not  the  stock  was  worthless 
should  not  have  been  submitted  to  the  Jury 
as  an  issue  for  determination  by  them,  nor 
should  that  body  have  been  told  that  the 
fact  that  the  stock  was  worthless  in  itself 
cast  upon  the  plaintiff  the  burden  of  proof 
stated.  The  Instruction  is  also  erroneous 
in  that  it  tells  the  Jury  that,  if  they  believe 
that  plaintiff  assisted  in  consummating  said 
deal,  the  verdict  should  be  for  the  defend- 
ants. This  for  the  reason  that  there  is  no 
evidence  in  the  case  that  plaintiff  did  so 
assist,  and  further  because  the  instruction 
submits  to  the  Jury  the  question  of  assist- 
ance by  plaintiff  in  consummating  the  deal 
without  regard  to  the  character  of  thdt  as- 
sistance or  the  situation  or  knowledge  of  the 
plaintiff  in  rendering  same.  It  might  very 
well  be  that  one  could  assist  in  some  de- 
gree and  in  some  manner  in  consummating 
a  deal  by  which  some  of  the  parties  perpe- 
trated a  fraud  and  yet  be  entirely  ignorant 
of  the  fraud  and  not  negligent  in  being  so 
Ignorant  Plaintiff's  participation  in  the 
fraud,  if  any  was  shown  by  the  evidence, 
must  have  been  a  guilty  participation  in 
some  degree  before  the  instruction  would  be 
warranted. 

[7]  The  court,  over  the  objection  of  appel- 
lant, permitted  the  witness  Wakefield  to 
testify  that  be  bought  some  stock  in  the 
company   through   the  influence   of   Messrs. 


Loy  and  Hutier,  and  also  on  an  engineer's 
report  he  liad;  that  Loy  represented  to  him 
that  it  was  a  paying  mine,  etc.  The  evi- 
dence connects  Loy  with  Hart,  the  payee  of 
the  note,  in  the  transaction  with  defendants, 
but  Wakefield's  purchase  of  stock  was  en- 
tirely separate  and  apart  from  the  purchase 
by  defendants,  being  a  different  transaction 
at  a  different  time,  and  this  evidence  should 
not  have  been  admitted.  It  is  not  shown 
that  these  representations  were  Int^ided  to 
be  or  were  in  fact  communicated  to  the  de- 
fendants. 

For  the  errors  above  noted,  the  Judgment 
in  this  case  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  it  is  so  or- 
dered. 

ROBERTSON,  P.  J.,  and  STURGIS,  J, 
concur.    FARRINOTON,  J.,  not  sitting. 


wn/r  V.  oouGHUN. 

(Springfield  Court  of  Appeals.    MiasourL    Dec. 
U,  1913.) 

1.  Appkai.  and  Ebrob  (J  933*)— RxviEW— Ob- 
DEB  SEiTiNa  Aside  Vebdigt. 

In  deciding,  on  defendant's  appeal  from 
the  refusal  to  set  aside  an  order  granting  plain- 
tiff a  new  trial,  that  the  court  erred  in  refus- 
ing to  take  the  case  from  the  jury,  the  facta 
should  be  considered  in  the  Ught  most  favora- 
ble to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3426,  3426,  3772-3776; 
Dec.  Dig.  I  933.*] 

2.  Apfeai,  and  Ebbob  (§  977*)  —  Review  — 
CoBRECTiNO  Mistake  of  Law. 

The  appellate  court  should  reverse  an  or- 
der sustaining  a  motion  for  a  new  trial,  made 
through  a  mistake  in  construing  the  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3860-3865;  Dec  Dig.  { 
977.*] 

3.  Landlobd  and  Tenant  (j  150*)— Dxjtt  to 
Repair. 

In  the  absence  of  a  covenant  to  repair,  the 
landlord  ia  not  liable  in  damages-  for  failure  to 
keep  the  premises  in  repair  during  the  tenant's 
possession. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  J|  536,  538,  544-548, 
655,  656;    Dec.  Dig.  f  160.*] 

4.  Landix>bd  and  Tenant  (|  125*)— Dutt  to 
Repaib— Implied  Covenant. 

There  is  no  implied  covenant  by  the  land- 
lord that  the  premises  are  in  ^ood  repair  wlten 
let ;  the  landlord  only  being  liable  for  his  acts 
of  misfeasance. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  tj  441-443;  Dec.  Dig. 
i  125.*] 

5.  Landlord  and  Tenant  (8  162*)— DEFBOrs 
IN  Pbemises— Hidden  Danoebs. 

A  landlord  is  liable  for  injuries  proximate- 
ly resulting  from  hidden  dangers  on  the  leased 
premises. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  629;  Dec  Dig.  { 
162.*] 
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9.  Landlobd  and  Tbnant  ({  ie9*)— Action 
FOB  Damaoes— Sufficiency  or  Bvidxncb— 
Tebms  of  Contbact. 

Evidence,  in  an  action  by  a  tenant  for  in- 
JurieB  to  his  horse  by  falling  into  a  cesspool  in 
the  front  yard,  AeM  to  show  that  the  parties 
did   not   contemplate    that   that   part   of    the 

g remises  would  be  used  by  the  tenant  to  run 
orses  on. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and -Tenant,  Cent  Dig.  »  644-646,  664r-667, 
681-684;   Dec.  Dig.  !  169.*] 

7.  Neouoence  (§  68*)— Pboxikatx  Cause. 

Plaintiff,  in  an  action  for  consequential 
damages  resulting  from  negligence,  must  show 
that  such  injuries  would  naturally  and  probably 
result  from  the  negligent  act  and  should  have 
been  foreseen  by  defendant  as  likely  to  result 
therefrom. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  71;  Dec.  Dig.  §  58.*] 

8.  IiANDLOBD   AND  TENANT  ({  166*)— DBFBOTB 

IN  PBEiasES— Liability  of  Landlobd. 
Where  a  tenant's  horse  was  kept  in  the 
bam  lot  some  60  or  70  feet  in  the  rear  of  the 
house  upon  the  landlord's  premises,  and  the 
landlord's  contract  did  not  contemplate  that  it 
should  be  kept  in  the  front  yard,  the  landlord 
was  not  liable  for  injury  to  the  horse  by  falling 
into  a  cesspool,  covered  by  boards  and  earth, 
in  the  front  yard,  the  existence  of  which  the 
tenant  knew. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {{  647-656,  657-660; 
Dec  Dig.  {  166.*] 

9.  Neoliqence  (J  29*)— Ube  of  Pbopebty. 

The  owner  of  nnindosed  land  need  not 
make  it  safe  for  pasturage  and  is  not  liable  for 
injuries  to  stray  cattle  by  falling  into  excava- 
tions thereon. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  41;  Dec.  Dig.  {  29.*] 

Appeal  from  Circolt  Conrt,  Greene  Coun- 
ty;   Guy  D.  Klrby,  Jndge. 

Action  by  Clinton  Wilt  against  Margaret 
Coughlln.  A  new-  trial  was  granted  after 
verdict  and  judgment  for  defendant,  and, 
from  the  refusal  to  vacate  the  order,  defend- 
ant appeals.  Reversed  and  remanded,  witb 
directions  to  enter  judgment  on  the  verdict 

Wright  Bros.,  of  Springfield,  for  appel- 
lant 


FARRINGTON,  J.  This  action  was  in- 
stituted in  a  justice's  court,  where  tbe  plaln- 
tiff  prevailed.  On  trial  anew  in  the  circuit 
conrt,  tbe  defendant  was  given  the  verdict 
Plaintiff,  however,  was  successful  In  having 
his  motion  for  a  new  trial  sustained  and  In 
obtaining  an  order  setting  aside  the  judg- 
ment which  had  been  rendered  on  the  ver- 
dict The  appeal  by  defendant  is  from  the 
refusal  of  the  trial  coort  to  set  aside  its 
order  granting  a  new  trial. 

The  reason  specified  by  the  trial  judge  for 
granting  plaintiff  a  new  trial  was  that  tbe 
verdict  was  against  the  instructions  of  tbe 
court  and  tbe  weight  of  the  evidence.  At 
the  close  of  tbe  plaintiff's  evidence,  defendant 
requested  and  tbe  court  refused  to  give  an 
instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  and  at  tbe  close  of  all  tbe  evi- 


dence the  court  likewise  refused  defendant's 
request  for  a  directed  verdict 

[1  ]  As  we  are  of  tbe  opinion  that  tbe  trial 
ooart  erred  In  refusing  to  take  the  case  from 
the  jury,  It  will  be  necessary  to  consider  the 
facts  in  the  light  most  favorable  to  tbe 
plaintiff. 

The  philntlff  in  April,  1908,  rented  of  tbe 
defendant  a  cottage  fronting  east  on  Camp- 
bell street,  which  runs  north  and  south  in 
the  city  of  Springfield.  On  the  rear  end  of 
the  lot,  which  was  about  50  feet  in  width, 
was  a  bam  some  40  feet  In  length  and  16 
feet  In  width,  the  length  of  the  bam  running 
north  and  south.  This  bam  was  located  60 
or  70  feet  back  of  the  rear  end  of  tbe  cottage. 
Some  ontbouses  covered  tbe  remainder  of 
tbe  width  of  the  lot  The  record  does  not 
show  tbe  existence  of  any  opening  directly 
between  tbe  bam  or  bam  lot  and  tbe  front 
yard  where  tbe  cottage  stood.  Plaintiff  tes- 
tified that  he  and  his  wife  rented  this  cot- 
tage^ and  that  soon  after  doing  so  he  spoke  to 
tbe  defendant  alxiut  keeping  bis  horses 
there,  and  that  she  informed  lilm  it  would  be 
all  right  if  he  so  desired  and  would  flz  the 
bam  at  his  own  exi>eiise. 

An  alley  mns  along  tbe  outside  of  this  lot 
back  to  the  bam  and  bam  lot.  Dividing  tbe 
yard  from  tbe  alley,  from  tbe  front  of  tbe 
yard  back  to  tbe  bam  or  bam  lot,  is  a  fence. 
On  tbe  side  of  tbe  bouse,  located  some  40 
to  60  feet  from  tbe  barn  and  barn  lot,  waa 
a  cesspool  which  had  been  covered  by  pine 
boards,  on  top  of  which  was  earth.  The  cess- 
pool was  made  when  the  house  was  com- 
pleted and  bad  been  finished  only  a  short 
time  when  plaintiff  moved  in  tbe  house. 
Plaintiff  admits  knowing  the  cesspool  was 
there  but  said  be  did  not  know  the  material 
used  in  covering  tbe  same. 

On  the  6th  day  of  July,  1910,  while  plain- 
tiff was  residing  at  this  place,  be  was  awaken- 
ed by  bearing  a  noise  In  the  side  or  front 
yard  and  on  making  an  examinatton  found 
that  one  of  bis  horses  had  broken  through 
tbe  top  of  the  cesspool  and  fallen  in.  After 
Mveral  hours  work  plaintiff  and  others  suc- 
ceeded In  getting  the  horse  out  The  testi- 
mony is  convluclng  that  the  animal  there- 
after was  of  little  value,  owing  to  the  In- 
juries received  by  tbe  fall  into  the  cesspool. 
The  evidence  shows  that  the  planks  which 
covered  the  cesspool  showed  deterioration 
and  rot  It  Is  unquestioned  that  the  horse 
got  on  top  of  tbe  cesspool  and  that  tbe  cover- 
ing was  of  insufilclent  strength  to  withstand 
his  weight  Plaintiff  charges  the  defendant 
with  maintaining  the  cesspool  in  this  con- 
dition with  knowledge  of  its  dangerous  char- 
acter, or  that  defendant  by  the  exercise  of 
ordinary  care  and  prudence  could  have 
known  its  dangerous  character. 

Plaintiff  testified  that  the  night  before  the 
occurrence  he  went  to  the  bam  and  saw 
that  his  horses  (this  one  in  particular)  were 
securely  fastened  In  their  stalls  and  in  tbe 
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stable.  How  tills  horse  which  was  Injured 
escaped  from  the  stable  and  came  to  the 
cesspool  no  witness  attempts  to  explain. 
Plaintiff,  supported  by  the  testimony  of  the 
defendant,  states  positively  that  at  no  time 
during  the  tenancy  had  the  front  yard  been 
used  by  animals  for  grazing  or  to  be  in. 
The  nearest  part  of  the  cesspool  to  the  alley, 
along  which  plaintiff  took  his  horses  to  and 
from  the  bam,  was  several  feet  therefrom; 
besides,  there  was  a  fence  between  the  cess- 
pool and  the  alley.  The  front  yard  had  no 
fetace  dividing  it  from  the  street.  The  only 
fence  mentioned  in  the  record  is  that  mn- 
nlng  from  the  street  along  the  alley  back  to 
the  bam,  and  this  fence  divided  the  alley 
from  the  front  and  side  yard  in  which  the 
cesspool  stood.  There  is  no  testimony  as  to 
the  existence  of  any  gate  or  passageway  from 
the  bam  lot  to  the  front  or  side  yard.  Nor 
is  there  any  testimony  that  any  horses  or 
stock  of  any  kind  had  ever  been  permitted 
to  be  in  the  front  or  side  yard  where  the 
cesspool  was  situated.  No  guard  or  fence 
was  built  around  the  cesspool  so  as  to  pre- 
vent persons  or  animals  walking  thereon.  So 
far  as  the  record  shows,  the  only  way  this 
horse  could  have  reached  the  place  where  the 
cesspool  stood  was  to  go  down  the  alley  to 
the  street  and  come  back  into  the  front  yard, 
or  to  go  over  some  neighboring  property  and 
then  into  the  front  yard. 

[2]  Under  this  state  of  facts  we  see  no  lia- 
bility on  the  part  of  the  defendant  for  this 
accident  And  since  the  trial  court  In  sus- 
taining the  motion  for  a  new  trial  did  so 
through  a  mistake  in  construing  the  law,  it  Is 
our  duty  to  reverse  Its  order.  Barr  y.  Hays, 
155  S.  W.  1095. 

[3-5]  The  action  is  founded  on  a  tort,  not 
on  an  express  covenant  to  repair  or  to  keep 
the  premises  in  repair  during  the  tenancy  on 
the  part  of  the  landlord.  The  law  is  well 
settled  In  this  state  that.  In  the  absence  of 
a  covenant  to  repair,  the  landlord  cannot  be 
held  liable  in  damages  for  failure  to  keep  the 
premises  in  repair  while  in  the  tenant's  pos- 
session. Nor  is  there  an  implied  covenant 
that  the  premises  are  in  good  repair  when 
they  are  let;  the  landlord  being  liable  only 
for  acts  of  misfeasance.  Roberts  v.  Cotfey, 
100  Mo.  App.  lot  cit.  503,  74  S.  W.  886,  and 
cases  died;  Graff  v.  Brewing  Co.,  130  Mo. 
App.  618,  109  S.  W.  1044.  and  cases  cited; 
Marcbeck  v.  Klute,  133  Mo.  App.  280,  113 
S.  W.  654,  and  cases  cited;  Korach  v.  Loef- 
fel,  168  Mo.  App.  414,  151  S.  W.  790,  and 
cases  cited.  The  landlord,  however,  would 
be  liable  for  injuries  to  the  tenant  or  his 
property  by  reason  of  hidden  dangers,  pro- 
vided the  hidden  danger  In  a  given  case  Is 
such  that  the  Injury  which  ensues  by  reason 
of  its  existence  is  the  natural  and  probable 
consequence  of  allowing  such  dangerous  con- 
dition to  exist  And  this  is  the  turning  point 
in  the  case  at  bar. 

[6]  The  evidence  clearly  shows,  giving  the 
plaintiff  the  full  benefit  of  all  its  weight  and 


all  inferences  reasonably  dedncible,  that  It 
was  never  within  the  contemplation  of  tlie 
parties  to  the  rental  contract  that  that  por- 
tion of  the  premises  in  which  the  cesspool 
stood  would  be  subjected  to  the  weight  of  a 
horse  or  that  that  part  of  the  premises  wonld 
be  used  by  the  tenant  for  horses  to  run  on. 
Had  the  cesspool  been  located  in  the  barn  lot 
where  horses  could  reasonably  be  expected 
to  be  kept,  or  had  some  member  of  the  plain- 
tiff's family  in  walking  over  the  cesspool  been 
injured  by  the  breaking  of  the  plank  cover- 
ing, a  different  case  would  be  presented. 

[7]  The  rule  is  well  stated  in  the  case  of 
Christy  v.  Hughes,  24  Mo.  App.  275.  In  that 
case  a  demurrer  was  sustained  on  a  stronger 
showing  than  that  made  by  the  plaintiff  in 
this  record  because  the  hogs  which  got  under 
the  house  were  running  at  large  and  were  In 
a  place  where  they  had  stayed  and  had  rang- 
ed for  some  time,  whereas  in  the  present 
case  the  plaintiff  testified  he  never  allowed 
the  horses  to  be  in  the  front  yard.  Tbe  de- 
cision of  that  case,  as  summarized  in  the 
syllabus,  is  as  follows:  "In  the  action  for 
consequential  damages  resulting  from  the 
negligence  of  the  defendant,  it  devolves  on 
the  plaintiff  to  show  that  there  was  such  con- 
nection between  the  negligent  act  and  the  In- 
Jury  as  to  bring  it  within  the  reasonable  con- 
templation of  the  actor  that  such  injury 
would  naturally  and  probably  result  from 
such  act,  and  such  as  ought  to  have  been  fore- 
seen by  the  defendant  as  likely  to  flow  from 
bis  act"  To  the  same  effect  are  the  cases  of 
Boone  v.  Railway  Co.,  20  Mo.  App.  232.  and 
GUliland  v.  Railroad,  19  Mo.  App.  411,  where 
the  same  question  is  discussed. 

In  the  case  of  Fuchs  v.  City  of  St  LouL*. 
167  Mo.  620,  67  S.  W.  610,  57  L.  R.  A.  136, 
this  language  is  used:  "It  is  not  negligence 
not  to  take  precautionary  measures  to  pre- 
vent an  injury  which,  if  taken,  wonld  have 
prevented  It,  when  the  Injury  could  not  rea- 
sonably have  been  anticipated  and  would  not. 
except  under  exceptional  circumstances,  have 
happened.  If  the  accident  was  possible,  yet 
according  to  ordinary  and  usual  experience, 
not  probable,  it  is  not  negligence  not  to  take 
precautionary  steps  to  forestall  it" 

Again  in  the  case  of  Hoag  &  Alger  ▼.  Bail- 
road,  85  Pa.  293,  27  Am.  Rep.  653,  which  has 
been  cited  with  approval  by  our  courts,  the 
following  holding  is  announced:  "Where  It 
Is  alleged  that  an  Injury  arose  from  negli- 
gence, the  question  of  the  proximate  cause  is 
to  be  decided  by  the  Jury  upon  all  tlie  facts 
of  the  case;  but  where  the  facts  are  undis- 
puted, and  the  intervening  agency  Is  manifest 
It  Is  not  error  for  the  court  to  withhold  the 
evidence  from  the  Jury.  In  determlnini: 
what  is  proximate  cause,  the  true  rule  Is  that 
the  Injury  must  be  the  natural  and  iMrobable 
consequence  of  the  negligence,  such  a  conse- 
quence as  under  the  surrounding  dream- 
stances  of  the  case  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to 
flow  from  his  act"' 
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The  rule  is  tbus  declared  in  Am.  &  Eng. 
Ency.  Law.  vol.  8,  p.  601:  "An  individual, 
however,  is  not  presumed  to  contemplate  the 
coincidence  of  events  having  no  probable  or 
natural  connection  In  the  mind  and  which 
cannot  by  prudence,  drcnmspection,  and  or- 
dinary thoughtfulness  be  foreseen  as  likely 
to  happen  in  consequence  of  the  act  in  which 
he  is  engaged." 

Thompson  in  his  work  on  Negligence,  vol. 
1,  S  956,  states  the  rule  in  these  words:  "In 
taking  care  to  use  his  own  property  so  as 
not  to  injure  his  neighbor,  one  is  not  bound 
to  look  beyond  the  natural  and  probable  con- 
sequences of  the  act  he  Is  about  to  perform. 
Thus,  if  a  man,  in  clearing  his  untnclosed 
land  of  timber,  in  a  new  country,  sets  a  tree 
on  fire  and  then  leaves  it  to  bum  down  and 
fall,  he  will  not  be  liable  to  pay  damages  if 
it  fall  on  his  neighbor's  horse,  happening 
to  stray  there." 

The  case  of  Teis  T.  Smuggler  Mining  Co., 
158  Fed.  260,  85  O.  C.  A.  478,  15  L.  B.  A. 
<X.  S.)  803  (opinion  by  Judge  John  F.  Philips), 
reviews  many  decisions  and  text-writers  on 
the  subject  of  prorlmate  and  remote  causes 
and  the  interposition  of  independent  forces 
and  agencies.  The  logic  of  that  opinion 
Is  unanswerable  and  declares  the  correct 
principles  of  law,  and  the  reader  who  desires 
to  examine  this  subject  in  greater  detail 
than  is  attempted  here  would  do  well  to  read 
that  case. 

The  case  of  Marcheck  v.  Klute,  supra, 
turns  on  the  question  of  the  duty  of  the 
landlord  to  keep  the  floor  safe  where  the 
chute  was  located  for  the  use  to  which  it  was 
put  in  that  case,  namely,  as  a  place  for  the 
tenant's  children  to  play.  In  the  course  of 
the  opinion  it  Is  said:  "Defendants  were 
under  no  duty  to  keep  the  floor  safe  for  their 
use  in  that  manner." 

So,  in  the  present  case,  there  was  no  legal 
duty  upon  the  defendant  to  keep  the  front 
or  side  yard  and  the  top  of  the  cesspool  safe 
to  guard  against  the  use  to  which  the  yard 
happened  to  be  put  by  plaintifT's  horse. 

[I]  It  is  within  the  knowledge  of  every 
one  that  front  yards  in  cities  are  not  to  be 
used  as  stable  lots  and  places  in  which  live 
stock  will  be  expected  to  roam.  The  evi- 
dence of  the  plaintiff  wholly  fails  to  account 
for  the  manner  in  which  the  horse  reached 
the  cesspooL  That  plaintia  did  not  expect 
the  horse  to  be  in  the  yard  is  shown  by  his 
testimony  that  he  never  let  the  horses  in  the 
front  yard,  and  that  on  the  night  before  the 
horse  was  injured  he  went  to  the  bam  about 
9  o'clock  and  saw  that  this  particular  horse 
was  securely  fastened  In  the  stable.  Under 
this  state  of  facts,  the  landlord  owed  the 
tenant  no  greater  duty  concerning  this  horse 
than  he  owed  eveiy  other  horse  owner  in  the 
city  of  Springfield  whose  horse  might  have 


gotten  away  and  strayed  Into  the  yard  where 
this  cesspool  was  located,  because  it  was  not 
contemplated  by  either  of  the  parties  at 
any  time  that  the  place  where  the  cesspool 
was  located  would  be  put  to  any  such  use. 

[9]  The  law  is  well  settled  in  this  and 
many  other  Jui-isdlctions  that  the  owner  of 
unindosed  land  Is  under  no  obligation  to 
make  it  safe  for  pasturage,  and.  If  stock 
stray  upon  it  and  sustain  injuries  by  falling 
in  a  well  or  other  excavation,  there  la  no 
liability  resting  on  the  landowner  for  such 
loss.  Hughes  V.  Railroad,  66  Mo.  325 ;  Turn- 
er V.  Thomas,  71  Mo.  596 ;  Peek  v.  Western 
Union  Tel.  Co.,  159  Mo.  App.  148,  140  S.  W. 
638 ;  Overholt  v.  Vleths,  93  Mo.  422,  6  S.  W. 
74,  3  Am.  St  Eep.  557;  Wltte  v.  Stifel,  126 
Mo.  295,  28  S.  W.  891,  47  Am.  St  Rep.  668; 
Grindley  v.  McKechnle,  163  Mass.  494,  40  N. 
E.  764;  Knight  v.  Abert,  6  Pa.  472,  47  Am. 
Dea  478. 

The  evidence  in  this  case  is  that  the  cess- 
pool was  not  situated  close  enough  to  the  al- 
ley to  make  the  use  of  the  alley,  in  an  ordi- 
narily prudent  manner,  dangerous;  besides, 
the  undisputed  evidence  is  that  between  tiie 
cesspool  and  the  alley  there  was  a  fence. 
Thompson  on  Negligence,  vol.  1,  §  945,  states 
the  general  doctrines  applicable  to  the  subject 
in  hand,  saying,  among  other  things:  "The 
owner  or  occupier  of  land  Is  under  no  ob- 
ligation to  make  it  safe  for  the  benefit  of  the 
owners  of  domestic  animals  which  are  per- 
mitted to  run  at  large,  and  this  irrespective 
of  the  question  whether  the  rule  of  law  in  the 
particular  Jurisdiction  requires  the  owners  of 
animals  to  restrain  them,  or  whether  It  per- 
mits them  to  run  at  large  and  requires  the 
owners  of  cultivated  fields  to  fence  their 
cultivations."  The  author  Just  quoted  also 
gives  the  two  exceptions  to  this  rule,  one  of 
which  is  that,  if  it  is  an  attractive  nuisance, 
he  must  pay  damages,  and  the  other  is  that, 
if  it  Is  near  enough  to  a  pathway  or  highway 
so  that  a  person  or  animal  lawfully  using 
such  highway  might  tumble  In,  the  owner 
would  be  liable.  The  facts  as  stated  in  this 
opinion  fail  to  bring  this  case  within  either 
exception. 

At  the  close  of  the  evidence  the  court 
should  have  sustained  defendant's  motion  for 
a  directed  verdict.  As  the  case  was  put  to 
the  Jury  and  they  found  for  the  defendant,  it 
was  error  to  disturb  their  finding,  and  the 
Judgment  first  rendered  was  the  proper  one 
in  this  case. 

It  is  therefore  ordered  that  this  cause  be 
remanded,  and  that  the  trial  court  set  aside 
its  order  granting  plaintiff  a  new  trial  and 
enter  a  Judgment  on  the  verdict 

ROBERTSON,  P.  J.,  and  STURGIS,  J., 
concur. 


Digitized  by 


Google 


161  SOUTHWESTERN  HEPORTER 


fTex 


GUTHBRIDQE  et  aL  v.  GUTHERIDGH. 

(Court  of  Civil  App«ala  o<  Texas.     Amarillo. 
Noy.    8,    1913.     On  Motion   for   Re- 
hearing, Dec.  13,  1013.) 

1.  HOMBBTEAD  ({  181*)— ABAKDOIOOtNT— BVI- 
DBRCB. 

In  an  action  by  a  woman  to  set  aside  her 
former  husband's  conveyance  of  the  community 
homestead,  the  court's  finding  that  she  did  not 
abandon  her  homestead,  but  merely  left  her 
husband  temporarily  to  earn  a  living  for  her- 
self and  her  minor  child,  held  supported  by  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  iS  861-363;   Dec  big.  |  181.*] 

2.  Husband  and  Wira  (§  267*)— CojanjNiTT 
Propebtt— Effect  of  Corvetanob  by  Hus- 
band. 

Where  a  'husband  conveyed  one-half  of  the 
community  property  of  himself  and  wife  to 
their  infant  child,  the  rlxhts  of  the  parties  up- 
on the  death  of  the  child  intestate  and  without 
issue,  are  the  same  as  if  no  conveyance  bad 
been  made. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  fi  896,  926-^38;    Dec.  Dig. 
i  267.»] 

3..  PABTmoN  (8  66*)— Pbtition. 

Under  the  direct  provisions  of  Rev.  Civ.  St. 
1911,  art  6097,  aubd.  3,  a  petition  for  statu- 
tory partition  la  insnfScient  when  not  giving 
an  estimate  of  the  value  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  a  148-169,  182;    Dec  Dig.  i  65.*] 

4.  Pabtition  (I  84*)— Statutory  Pabtition— 

Effect. 

Rev.  Civ.  St  1911,  art.  6097,  providing  a 
statutory  mode  of  partition,  is  not  exclusive 
and  does  not  deprive  the  courts  of  their  equi- 
table power  of  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  IS  88,  90;   Dec  Dig.  {  34.*] 

6.  Pabtition  ({  65*)  —  Pboceedinqs  —  Pbti- 
tion. 

A  petition  for  equitable  partition  need  not 

state  the  estimated  value  of  the  property. 
[Ed.    Note.— For   other   cases,   see   Partition, 

Cent.  Dig.  gS  148-159,  182;    Dec  Dig.  {  55.*] 

6.  Appeal  and  Ebbob  (§  882*)— Pkbsons  En- 
titled TO  AixEGE  Ebbob. 

Where  defendants  by  their  answer  sought 
partition  of  the  land  in  suit,  they  cannot  on 
appeal  attack  their  own  pleadings,  as  insuffi- 
cient to  warrant  partition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  3591-3610;  Dec  Dig.  S 
882.*] 

7.  Pabtition  (|  63*)  —  Pboobbdinqs  —  Evi- 
dence—Sufficibnot. 

In  a  proceeding  for  the  partition  of  real 
estate,  the  question  of  value  should  govern 
more  than  the  item  of  quantity,  and  a  judg- 
ment rendered  without  any  evidence  of  value 
cannot  be  supported. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  it  183-185;   Dec.  Dig.  g  63.*] 

8.  Appbai.  and  Ebbob  (8  1172*)— Dktkbmina- 
tion— Revebsal  in  Pabt. 

Under  rule  62a  for  Courts  of  Civil  Appeals 
(149  S.  W.  x),  providinff  that,  if  it  should  ap- 
pear that  an  error  committed  by  the  trial  court 
affecta  only  a  part  of  the  controversy  and  that 
the  issues  are  severable,  the  judgment  shall  be 
reversed  only  in  part,  tne  appellate  court  may, 
in  an  action  by  a  woman  to  set  aside  her  for- 
mer husband's  deeds  to  their  community  prop- 
erty,  reverse  only   that  part  of  the  judgment 


which    erroneously    granted    partition    without 
evidence  of  the  value  of  the  land. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  11  4556-45iBl;  Dec  Dig.  { 
1172.*] 

9.  Husband  and  Wdb  (g  249*)— CoioniNiTT 
Pbopebtt— What  Constitutes. 

Property  acquired  bv  a  husband  before  his 
wife  secured  a  divorce  u  community  property, 
even  if  at  the  time  of  the  acquisition  she  was 
living  apart  from  him  because  obliged  to  do  so 
to  malce  her  own  living. 

[Ed.  Note.— For  other  cases,  see  Husband  and 

Wife,  Gent  Dig.  gg  887,  88&^€»2;    Dec  Dig. 
I  24JJ.*] 

On  Motion  for  Rehearing. 

10.  Husband  and  Wife  (g  267*)— ComnjifiTT 
Pbopebtt— CoNVBTANCB  bt  Husband. 

A  conveyance  by  a  husband  of  the  com- 
munity property  of  himself  and  wife  is  good 
as  to  his  interest  in  the  property  and  should  not 
be  canceled  at  the  suit  of  the  wife  except  as 
to  her  share. 

[Ed.  Note. — For  other  cases,  see  Husband  and 

Wif^jCent  Dig.  gg  896,  929-938;    Dec  Dig. 

11.  Judgment     (g     252*)  —  Confobiott     to 
Pleadi  no — Reusf. 

If  defendant  prays  for  relief  and  shows 
lumself  entitled  thereto  bv  the  evidence,  the 
court  may  grant  it  notwithstanding  the  plead- 
ings of  the  plaintiff  do  not  request  it 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  gg  441.  442;    DecTjDig.  g  26i*] 

Appeal  from  District  Court,  Collingsworth 
County;  D.  E.  Decker,  Judge. 

Action  by  Alice  Gutherldge  against  R.  W. 
Guttaeridge  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed  in 
part,  and  In  part  reversed  and  remanded. 

See,  also,  169  S.  W.  452. 

R.  H.  Templeton,  of  Wellington,  and  Crudg- 
Ington  &  Works,  of  Amarillo,  for  appel- 
lants. J.  li.  Lackey,  of  Wellington,  and 
Presler  &  Thome,  of  Memphis,  for  appellee- 

HAIAj,  J.  Alice  Gotberidge,  formerly  the 
wife  of  R.  W.  Gutherldge,  of  Green  county. 
OkL,  instituted  this  suit  against  R.  W.  Gatb- 
eridge  (her  divorced  husband),  C.  B.  Boverie. 
and  J.  M.  Poff,  residents  of  Texas,  for  the 
cancellation  of  certain  deeds  and  title  to 
the  N.  E.  ^  of  section  No.  28,  block  No.  15. 
H.  &  G.  N.  Ry.  (Do.  surrey  in  Collingsworth 
county,  Tex.  The  allegations  of  the  peti- 
tion, in  substance,  are:  That  plaintiff  was 
formerly  the  wife  of  R.  W.  Gutherldge,  and 
lawrence  Gutherldge,  a  son,  was  bom  of 
that  wedlock.  That  plaintiff  and  her  said 
husband  were  separated  in  August,  1908. 
That  they  owned  as  community  property 
the  N.  W.  ^  of  section  82,  block  16,  and  the 
N.  E.  %  of  section  28,  block  16,  of  the  H.  & 
G.  N.  Ry.  Co.  surreys  in  Collingsworth  coun- 
ty, Tex.  That  on  September  21,  1910.  ber 
said  huslmnd  conveyed  the  east  %  of  the 
N.  E.  ^  of  said  section  28  to  their  infant 
son,  Lawrence,  and  at  the  same  time  con- 
veyed the  W.  ^  of  said  ^  to  Lee  Brown. 
That  Lee  Brown  thereafter  conveyed  said 
W.  %  to  C.  B.  Boverie,  and  afterwards  C. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Serlts  *  Rep'r  Indexes 
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B.  Boverie  conveyed  the  land  to  J.  M.  Poff, 
and  later  her  said  husband  conveyed  the 
entire  N.  E.  \i,  of  said  section  28  to  the 
said  Boverie,  who  In  tarn  again  conveyed 
the  same  to  J.  M.  Poff.  That  on  the  3d  day 
of  January,  1911,  appellee  obtained  a  decree 
of  divorce  from  her  husband  In  the  district 
court  of  Kingfisher  county,  Okl.,  and  that 
said  Judgment  decreed  to  her  the  custody  of 
the  Infant  son,  Lawrence,  and  that  said  son 
soon  thereafter  died.  It  Is  alleged  that  the 
deeds  above  mentioned  were  all  made  for 
the  purpose  of  defrauding  plaintiff,  and  that 
the  grantees  thereunder  took  with  notice  of 
ber  rights,  and  prayed  that  she  be  decreed 
to  have  said  quarter  section  with  damages 
and  for  an  Injunction. 

Each  of  the  defendants  answered  separate- 
ly, the  substance  of  R.  W.  Gutherldge's  spe- 
cial answer  being  as  follows:  That  the 
said  quarter  section  was  the  community 
property  of  himself  and  wife.  That  In  the 
spring  of  1908  they  abandoned  the  land  and 
never  again  resided  thereon.  That  they  sep- 
arated In  1908  and  never  again  lived  to- 
gether as  husband  and  wife,  at  which  sep- 
aration appellee  abandoned  him  and  moved 
to  the  state  of  Oklahoma,  and  has  so  re- 
sided In  said  state  continuously,  and  now 
80  resides  In  said  state.  That  in  January, 
1911,  she  obtained  a  decree  of  divorce.  That 
during  the  time  plaintiff  and  defendant  liv- 
ed together  they  contracted  community  debts, 
which  he  was  unable  to  pay,  and  he  sold 
the  W.  %  of  the  N.  E.  ^  of  said  section 
28  to  pay  said  Indebtedness.  That  he  bad 
no  other  property  out  of  which  said  debts 
could  be  paid.  That  In  1909  he  removed  to 
Gray  county,  Tex.,  and  acquired  a  new  home- 
stead, which  he  had  occupied  since  said  date 
and  which  he  was  occupying  prior  to  and  at 
the  time  he  sold  said  N.  E.  ^  of  section  28  to 
defendant  Brown,  and  prior  to  said  sale  bad 
made  and  filed  a  written  designation  of  his 
homestead,  stating  the  same  to  be  In  Pampa, 
Gray  county,  Tex.  That  he  sold  the  W.  % 
of  the  N.  E.  ^  while  bis  wife  was  separated 
from  him  and  residing  in  another  state, 
with  whidi  to  pay  community  debts,  and 
conveyed  the  E.  %  of  said  quarter  to  Us 
son,  Lawrence,  who  had  since  died,  and  that 
be  and  plaintiff  were  the  only  heirs  of  the 
said  Lawrence.  Since  the  death  of  his  said 
son,  he  bad  again  conveyed  the  entire  N.  E. 
%  to.  the  said  Boverie,  and  so  had  parted 
•with  every  Interest  of  every  kind  and  char- 
acter in  said  quarter  and  disclaimed  any  in- 
terest in  the  land  in  controversy.  That  his 
said  home  in  Pampa  was  acquired  during 
the  marriage  and  was  subject  to  partition. 
That  the  N.  E.  %  of  section  32,  referred  to 
by  appellee,  was  purchased  and  vendor's 
lien  notes  given  therefor,  and  that  by  rea- 
son of  his  wife  abandoning  him  he  was  un- 
able to  pay  therefor,  and  foreclosure  was 
Iiad  in  the  district  court  of  Collingsworth 
county,  nnder  which  he  lost  said  land  and 


the  money  theretofore  paid  by  blm.  Bis 
prayer  is  as  follows:  "Wberefore  defendant 
prays  Judgment  of  the  court  that  plaintiff 
take  nothing  by  this  suit  except  a  partition 
of  his  land  in  Gray  county,  Tex.,  and  that 
aU  Interest  in  said  land  be  perfected  In  the 
present  owners  of  the  same,  that  the  W.  ^ 
be  perfected  in  J.  M.  Poff  and  the  E.  Vi 
be  partitioned  between  C.  B.  Boverie  and 
plaintiff,  and  for  all  further  relief,  both 
special  and  general,  In  law  and  in  equity, 
that  he  may  be  entitled  to  under  the  law." 

Defendants  Boverie  and  Poff,  by  special 
answer  set  up  that  they  were  Innocent  pur- 
chasers without  notice,  and  In  addition  there- 
to substantially  the  facts  plead  by  B.  W. 
Gntheridge.  The  prayer  as  contained  in 
the  answer  of  Poff  is  as  follows:,  "Where- 
fore defendant  prays  that  plaintiff  take  noth- 
ing by  this  suit,  and  that  said  W.  ^  of 
S.  E.  ^  of  section  28,  block  15,  in  said  Col- 
lingsworth county,  Tex.,  be  decreed  to  him 
free  from  aU  claims  of  plaintiff;  that  be 
go  hence  without  day  with  his  costs  and  for 
damages  and  for  rent  of  said  land  for  the 
year  1912,  and  for  such  other  and  further 
relief;  special  and  general  in  law  and  in 
equity,  as  he  may  be  entitled  to."  The  pray- 
er of  C.  B.  Boverie  Is  as  follows:  "Where- 
fore defendant  prays  Judgment  «f  the  court 
that  plaintiff  take  nothing  by  this  suit  as 
to  the  W.  %  of  the  N.  E.  %  of  section  28, 
block  15,  and  that  he  have  his  costs  in  this 
behalf  expended;  that  the  E.  %  of  the  N. 
E.  %  of  section  28,  block  15;  in  said  Col- 
lingsworth county,  Tex.,  be  partitioned  be- 
tween plaintiff  and  this  defendant;  that  ap- 
praisers be  appointed  by  the  court  to  ap- 
praise and  divide  the  said  E.  %  equally, 
according  to  value,  between  this  defendant 
and  plaintiff;  and  that  each  be  placed  in 
possession  of  his  part  within  30  days  from 
date  of  partition;  and  that.  If  the  conrt 
should  hold  that  deeds  from  B.  W.  Guther- 
Idge  to  Lee  Brown  and  Lawrence  Gntheridge 
were  Invalid  for  any  cause,  the  court  have 
the  entire  N.  B.  %  of  section  28,  block  15, 
partitioned  according  to  the  respective  in- 
terests of  claimants  to  same;  and  that  the 
same  be  duly  and  legally  partitioned;  and 
that  all  equities  Involved  in  the  suit  and 
premises  be  adjusted  in  this  suit;  and  for 
all  other  and  further  orders  and  relief,  both 
special  and  general,  In  law  and  in  equity, 
as  each  may  be  entitled  to,  and  in  duty 
bound  this  defendant  will  ever  pray." 

The  court's  findings  of  fact  and  conclu- 
sions of  law  are  in  substance  as  follows: 

First  That  the  land  in  controversy  is  the 
community  property  of  plaintiff  and  her 
former  husband  and  is  their  homestead. 
That  it  has  never  been  abandoned  as  a  home- 
stead, but  that  plaintiff  was  forced  to  leave 
ttie  same  temporarily  in  order  to  secure 
work  for  the  support  of  herself  and  infant 
son,  and  that  she  left  with  the  Intention  of 
returning  at  any  time  appellant  Gntheridge 
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would  provide  ber  with  a  living,  and  so  no- 
tified him  when  she  went  away. 

Second.  That  appellee  did  not  leave  ap- 
pellant Gutheridge  with  tlie  intention  of 
separation,  but  only  for  tbe  purpose  of  se- 
curing work,  and  never  knew  that  be  re- 
garded ber  leaving  as  a  separation  until 
sbe  was  notified  by  bis  attorney  tbat  be 
was  going  to  sue  ber  for  a  divorce. 

Tbird.  Tbat  be  did  file  suit  in  tbe  district 
court  of  Collingsworth  county,  for  a  divorce 
and  division  of  property,  and  when  the 
court  convened  dismissed  tbe  same  at  bis 
own  cost. 

Fourth.  Tbat  plaintiff  bad  never  abandon- 
ed tbe  land  as  her  homestead,  and  tbe  per- 
sonal effects  wblcb  sbe  bad  were  there  on 
tbe  land  when  she  left  and  were  thereafter 
carried  away  by  ber  mother,  who  lived  near, 
for  the  purpose  of  taking  care  of  the  same 
during  ber  absence. 

Fifth.  Tbat  defendant  R.  W.  Gutheridge 
utterly  foiled  to  supiwrt  bis  family  in  any 
way  or  manner  for  several  months  before 
bis  wife  went  away  to  ber  work.  Tbat  she 
was  compelled  to  work  and  pay  all  the  fam- 
ily expenses  for  several  months  prior  to  that 
time. 

Sixth.  That  none  of  tbe  deeds  made  by 
R.  W.  Gutheridge  to  any  of  the  defendants, 
and  none  of  the  deeds  made  by  said  defend- 
ants to  each  other,  purporting  to  convey  or 
attempting  to  convey  the  land,  were  made  in 
good  faith  for  valuable  consideration,  but 
tbat  all  of  said  deeds  were  made  with  full 
knowledge  by  said  parties  of  appellee's  claim 
and  right  In  the  premises  and  that  appellee 
bad  possession  of  said  land  and  was  paying 
taxes  and  Interest  thereon  during  tbat  time. 

Seventh.  That  at  tbe  time  of  plaintiff  and 
defendant  R.  W.  Gutherldge's  separation, 
they  owned  and  possessed  other  property 
which  was  community  property,  and  which 
he  disposed  of  and  gave  none  of  the  pro- 
ceeds to  plaintiff  or  their  son,  and  he  also 
owned  and  held  other  property  in  Gray  coun- 
ty, Tex. 

Eighth.  That  the  community  property  dis- 
posed of  by  said  appellant  Gutheridge,  and 
tbe  other  community  property  bcld  by  him 
in  Gray  county,  Tex.,  excieeded  in  value  what 
would  be  his  part  in  the  land  In  controversy. 
Tbat  appellee  has  bad  to  care  for  and  pay 
all  the  expenses  incident  to  raising  their 
said  infant  son  since  and  before  their  separa- 
tion, and  tbat  said  child  died  some  time  in 
the  year  1912,  and  that  appellee  was  forced 
to  pay  the  doctor's  bills  and  all  funeral 
expenses  incident  to  the  sickness  and  death 
of  said  child,  amounting  to  something  over 
$200.  That  plaintiff  sued  defendant  Guthe- 
ridge for  divorce  tn  the  state  of  Oklahoma 
and  was  decreed  a  divorce,  together  with 
the  care  and  custody  of  their  said  child,  any 
that  such  decree  was  entered  after  the  said 
R.  W.  Gutheridge  bad  conveyed  all  tbe  lands 
in  this  controversy,  and  tbat  it  was  not  nec- 


essary for  a  party  to  be  an  actual  bona  fide 
resident,  inhabitant  of  Oklahoma  in  order  to 
institute  divorce  proceedings  in  tbat  state, 
but  only  necessary  that  they  reside  in  the 
state  for  12  months. 

Based  upon  said  findings  of  fact,  the  court 
concluded  as  a  matter  of  law  tbat  plaintiff 
ought  to  recover  the  land  in  controversy 
as  her  part  of  the  community  estate  of  her- 
self and  R.  W.  Gutheridge,  and  tbat  all  deeds 
made  by  Gutheridge  or  tbe  other  defendants 
herein,  attempting  to  convey  said  land,  ought 
to  be  canceled  and  held  for  naught,  and 
plaintiff  quieted  in  her  title  thereby.  Tbe 
judgment  of  the  trial  court  is  rendered  in 
accordance  with  the  findings  and  condnsions 
outlined  above. 

[1]  Tbe  appellant's  brief  submits  tbe  case 
under  a  multitude  of  assignments  and  propo- 
sitions, the  majority  of  which  go  to  the  suffi- 
ciency of  the  evidence  to  sustain  tbe  court's 
findings   of  fact   and    conclusions   of   law. 
We  have   read  the   statement  of  facts  and 
think  that  tbe  evidence  is  sufficient  to  sus- 
tain all  of  the  court's  findings,  except  per- 
haps tbe  latter  part  of  the  eighth,  in  which 
tbe  court  finds  that  tbe  property  In  Gray 
county,  held  by  R.  W.  Gutheridge,  exceeded 
in  value  what  would  be  bis  part  of  tbe  land 
in  controversy.     It  is  not  necessary  for  us 
to  set  out  the  facts  In  detail,  or  even  in  sub- 
stance; but  the  following  excerpts  from  tbe 
testimony  of  the  plaintiff  will  serve  to  show 
that  tbe  court's  findings,  with  tbe  exception 
above  noted,  are  amply  sustained:     "I  did 
not  know  that  myself  and  husband  bad  sep- 
arated undl  his  attorney  wrote  me,  asldng  me 
if  I  would  file  a  suit  for  divorce,  over  there 
at  Enid.    I  had  left  our  home  (the  land  in 
question)  temporarily  prior  to  that  time  and 
had  gone  to  ChilUcothe,  Tex.,  where  my  bns- 
band  and  I  lived  for  about  six  months.    We 
did  not  acquire  any  home  there.     He   was 
in  the  insurance  business.     I  came  back  up 
to  our  home  in  the  fall.    I  think  that  was 
in    1907.     He   came   back   in    the   summer. 
When  he  returned  here  in  the  fall,  he  -w&A 
out  to  my  mother's  place  close  to  where  we 
lived  in  Collingsworth  county.  Just  a  fence 
between   us.     At  the  time  he   left   me   in 
CtaiUlcotbe,  he  made  no  provisions  for  me  to 
live — no  money  for  any  groceries.    We  bad 
been  living  in  a  rented  house  there.    He  did 
not  pay  the  house  rent  nor  any  of  tbe  grocery 
bills.     I  paid  it    I  did  some  sewing  down 
there.    Went  from  there  to  Vernon  and  pick- 
ed  cotton   for  two   months.     When  I    left 
there,    I   shipped  my   household  goods   to 
Memphis  and  paid  tbe  freight  on  them  and 
went  back  up  to  my  mother's  place  in  this 
county.    When  I  arrived  there,  my.  husband 
bad  gone.    My  father  got  my  tilings   from 
Memphis  for  me.    I  remained  at  my  motlier's 
about  six  months — perhaps  not  so  lone — and 
went  away  again.     I  returned  there  In   tlie 
fall  and  left  there  tbe  1st  of  February,  at 
whldi  time   my  husband  was  thus.      He 
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knew  I  was  going  to  leave  and  did  not  seem 
to  care.  I  told  my  reason  I  was  going  to 
leave  was  because  I  would  have  to  go  and 
make  a  living.  He  refused  to  work,'  and  I 
had  to  go  to  work  and  make  the  living. 
I  went  from  there  to  Shamrock,  Tex.,  where 
I  took  the  train.  My  husband  took  me  to 
Shamrock  to  the  train.  I  told  him  at  that 
time  when  he  got  something  to  Uve  on  to 
let  me  know  and  I  would  come  back  any 
time  he  wanted  me  to;  that  I  was  simply 
going  away  to  make  a  living.  I  wrote  him 
that  I  had  reached  Enid  all  right,  but  I  never 
heard  from  him  until  through  his  lawyer,  of- 
fering to  send  me  money  to  get  a  divorce 
over  there.  I  never  received  any  letter  from 
my  husband,  but  I  replied  to  his  attorney, 
stating  that  I  did  not  care  for  a  divorce,  but 
if  Mr.  Gutherldge  wanted  one  to  go  ahead. 
After  that  I  was  dted  to  appear  here  In  a 
divorce  proceeding  and  came  back  to  court 
My  husband  did  not  appear,  and  the  suit 
was  dismissed.  I  saw  him  about  a  week 
before  court,  but  he  made  no  offer  for  me  to 
come  back  and  live  with  him.  He  Just  asked 
me  to  compromise  with  him  on  the  property. 
He  wanted  to  divide  the  land  in  halves.  He 
did  not  want  to  give  the  baby  anything  at 
all  and  wanted  me  to  support  it.  I  have 
never  received  any  proceeds  from  the  sale 
of  the  land.  I  have  not  lived  with  my  hus- 
band since  February,  1908,  when  I  left  him 
at  Shamrock,  because  I  have  not  had  the 
opportunity.  I  have  never  lived  in  the  house 
on  the  land  in  controversy  since  we  went  to 
ChUlicothe,  but  I  have  had  it  occupied.  I 
leased  the  land  to  my  father  one  year.  I 
believe  he  made  two  crops  on  it,  he  and  my 
brother.  I  have  had  the  use  of  the  land  all 
the  time  since  I  left  here  and  have  the  use 
of  it  now.  I  have  people  there  tending  it, 
and  they  have  been  ordered  off  a  time  or  two, 
but  they  still  hold  it" 

Without  quoting  further  from  the  evi- 
dence, we  will  state  that  the  record  abun- 
dantly sustains  the  court  in  his  finding  that 
the  defendants  Boverie  and  Poff  were  not 
innocent  purchasers,  and  also  that  the  con- 
veyances of  the '  property  in  question  were 
made  with  the  fraudulent  intent  alleged. 
The  questions  which  we  will  consider  specif- 
ically are  raised  by  the  following  proposi- 
tions: 

[2]  "There  being  no  effort  on  appellee's 
part,  either  in  her  pleadings  or  proof,  to  void 
the  deed  from  R.  W.  Gutherldge  to  Law- 
rence Gutherldge,  and  said  Lawrence  Guth- 
erldge having  died  Intestate,  under  ten  years 
of  age,  the  court  erred  fundamentally  in 
holding  that  tttle  to  the  E.  :^  of  the  N.  R  %, 
section  28,  did  not  vest  in  equal  halves  in  his 
parents,  and  those  holding  under  them." 
This  proposition  lias  no  merit  The  transfer 
of  the  estate  to  the  minor,  and  the  subse- 
quent death  of  the  minor,  left  the  matter  in 
tixe  same  condition  as  it  was  before,  so  tar  as 
tb9  rights  of  the  parties  in  this  litigation  are 
concerned. 


[3]  Under  the  twenty-eighth  assignment  of 
error,  wliich,  is  that  the  court  erred  in  hold- 
ing and  in  making  an  accounting  between  R. 
W.  Gutherldge  and  Alice  Gutherldge,  because 
there  were  no  pleadings  in  the  case  war- 
ranting the  same  nor  in  the  prayer  therefor, 
it  is  urged  that  there  being  no  allegations  of 
valne  of  the  community  property  now  in  the 
hands  of  R.  W.  Gutherldge,  nor  of  amounts 
received  by  him  from  that  alleged  to  have 
been  appropriated,  and  no  proof  offered 
as  to  any  of  these  essential  points,  the  court 
fundamentally  erred  in  undertaking  to  par- 
tition such  properties  and  adjust  community 
rights  herein.  An  Inspection  of  the  plead- 
ings briefly  set  out  above,  together  with  the 
prayer,  shows  that  the  suit  as  originally  in- 
stituted by  plaintiff  was  not  a  partition  suit 
brought  ^tber  under  the  statute  or  as  an 
equitable  proceeding,  but  that  the  defend- 
ants, by  their  pleadings,  endeavored  to  con- 
vert it  into  a  suit  for  partition  under  the 
statute.  There  was  a  prayer  for  the  ap- 
pointment of  commissioners,  etc  Plaintiff 
seems  to  have  acquiesced  in  this,  but  from 
some  cause  the  purpose  of  going  into  parti- 
tion of  the  property  under  the  statute  was 
abandoned,  since  the  record  fails  to  show 
the  appointment  of  commissioners,  the  Issu- 
ance of  any  writ  of  partition,  or  any  report 
by  commissioners.  If  api>eUants  had  per- 
sisted in  their  original  purpose  of  having  a 
partition  of  the  property  \mder  the  statute, 
their  pleadings  were  manifestly  insufficient 
under  article  6097,  R.  S.  1911,  subd.  3,  which 
requires  that  a  petition  in  such  proceeding 
shall  estimate  the  value  of  the  premises. 

[4,  5]  It  Is  held  in  thU  state  that  the  giving 
of  the  remedy  by  statute-  has  never  been 
deemed  to  take  away  or  in  any  degree 
abridge  the  original  Inherent  powers  of  the 
court  in  an  equitable  proceeding  for  that  pur- 
pose to  partition  real  estate.  The  statute 
simply  prescribes  a  procedure  which  parties 
may  adopt  if  they  see  proper,  but  it  Is  not 
obligatory.  Our  courts  exercising  the  powers 
of  courts  of  chancery  may  proceed  to  admin- 
ister the  relief  ui>on  the  principles  of  equity, 
as  fully  and  completely  as  if  the  proceedings 
had  been  brought  and  prosecuted  under  the 
statute.  Grassmeyer  v.  Beeson,  18  Tex.  753,, 
70  Am.  Dec.  309 ;  Ellis  v.  Rhone,  17  Tex.  131 ; 
Ross  V.  Armstrong,  2$  Tex.  Supp.  355,  78  Am. 
Dec.  674;  Payne  v.  Benham,  16  Tex.  364. 
We  have  investigated  the  question  as  fully 
as  the  authorities  at  hand  would  permit  and 
have  failed  to  find  any  case  or  any  text- 
writer  holding  that  it  was  necessary  in  a  bill 
in  equity  to  allege  the  value  of  the  property 
sought  to  be  partitioned. 

[6]  Besides,  complaint  made  in  this  court 
by  appellants  is  directed  to  a  defect,  if  held 
to  be  one,  in  their  own  pleadings.  They 
sought  the  partition,  took  the  initiative,  and, 
if  the  record  is  insufficient  to  sustain  the 
court,  appellant  should  not  be  heard  to  com- 
plain. 

[71  A  careful  perusal  of  the  statement  of 
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facts,  howeTer,  falls  to  dlBclose  any  evidence 
of  ralne,  and  according  to  Parker  t.  Cockrell 
et  al.,  31  S.  W.  221,  the  question  of  value 
should  govern  more  than  the  Item  of  quan- 
tity In  making  a  partition  of  real  estate.  Ai>- 
peUant's  assignment,  therefore,  to  the  effect 
that  there  is  no  evidence  supporting  the 
court's  Judgment  in  partitioning  the  property 
between  R.  W.  Gutheridge  and  his  wife,  must 
be  sustained. 

[I,  I]  Rule  62a  for  Courts  of  Civil  Appeals 
(149  S.  W.  z)  provides  that  if  it  should  ap- 
pear to  this  court  that  the  error  committed 
by  the  trial  court  affects  a  part  only  of  the 
matter  in  controversy,  and  the  Issues  are 
severable,  the  Judgment  shall  only  be  re- 
versed and  a  new  trial  ordered  as  to  that 
part  affected  by  such  error. 

We  therefore  affirm  the  Judgment  of  the 
trial  court  in  canceling  the  deeds  mentioned 
in  the  Judgnui&t  and  divesting  0.  B.  Boverie, 
Lee  Brown,  and  J.  M.  Poff,  of  any  interest  in 
the  said  N.  E.  ^  of  section  28,  block  15,  H. 
&  6.  N.  By.  Co.;  but  the  portion  of  said 
Judgment  which  attempts  to  partition  said 
quarter  section  tetween  B.  W.  Gutheridge 
and  appellee  herein  is  reversed  and  remanded 
for  the  want  of  testimony  to  support  it,  with 
instructions  to  the  trial  court  to  ascertain 
the  value  of  all  of  said  property  and  to  parti- 
tion the  same  between  R.  W.  Gutheridge  and 
appellee,  Alice  Gutheridge,  in  accordance 
with  article  4634,  B.  S.  1911,  and  in  this  con- 
nection we  hold  that  the  trial  court  was  cor- 
rect in  his  finding  that  all  of  said  property 
was  community  property.  Young  v.  Toung, 
23  S.  W.  83;  Huntsman  v.  Huntsman,  147 
S.  W.  351 ;  Franks  v.  Franks,  138  S.  W.lllO. 

Affirmed  in  part,  and  reversed  and  re- 
manded in  part 

On  Motion  for  Behearing. 

[10]  After  reviewing  the  record  again,  we 
have  concluded  that  we  were  in  error  in  can- 
celing the  deeds  except  in  so  far  as  they  pur- 
ported to  convey  the  interest  of  appellee  in 
the  property.  We  think  they  had  the  effect 
of  conveying  whatever  right  R.  W.  Guthe- 
ridge may  have  had,  subject  to  the  right  of 
appellee,  to  a  partition  in  this  action.  R.  W. 
Gutheridge  certainly  could  not  transfer  the 
interest  of  appellee  and  to  which  she  may  be 
entitled,  under  the  facta  developed  upon  an- 
other trial.  To  that  extent  our  original  opin- 
ion is  reformed. 

[11]  Appellants  contend  that,  because  the 
pleadings  of  the  appellee  did  not  authorize 
the  court  to  decree  a  partition,  none  should 
have  been  made.  If  either  party  prays  for 
relief  and  shows  himself  entitled  thereto 
by  the  evidence,  the  court  may  grant  it,  not- 
withstanding the  pleadings  of  the  opposite 
party  do  not  ask  it.  This  record  shows  that 
the  court,  as  well  as  the  Utlgants,  treated  it 
during  the  trial  as  a  partition  suit  How- 
ever, as  held  in  our  original  opinion,  the  val- 


ue of  tbe  property  was  not  aDeged,  nor  vru 
the  Pampa  property  described. 

The  motion  for  rehearing  la  overmled,  ex- 
cept as  hereinbefore  stated. 


VAHEY  V.  BENEDETTI  et  aL 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

Nov.  26,  1913.    Behearing  Denied 

Dec.  20,  1913.) 

1.  Afpeax.  and  Ebbob  ({  743*)— AssiomEHT 
OF  Erbor— Review. 

An  assignment  of  error  that  the  conrt  eired 
in  directing  a  verdict  on  the  ground  that  tbe  ev- 
idence was  auffldenty  conflicting  to  go  to  tiit 
jury  will  not  be  considered  on  appeal,  where  the 
BBsigmnent  does  not  refer  to  tbe  paragraphs  of 
the  motion  for  new  trial  in  which  the  qaestions 
were  presented  to  the  trial  court,  and  the  state- 
ment does  not  contain  such  reference,  and  the 
motion  contains  no  reference  to  the  ground  nrx- 
ed  in  the  assignment,  and  the  assignment  is  fol- 
lowed by  propositions  casting  no  light  on  the 
matter  and  by  a  statement  faiCng  to  comply  with 
tbe  rules. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2999,  SOU;  Dec.  Dig.  | 
743.»] 

2.  Vendob  aitd   Pubohabeb  (|  315*)— Con- 

TBAOt»— BVIOEKCE. 

In  an  action  by  a  vendor  for  the  price,  evi- 
dence held  to  show  performance  by  tbe  vendor, 
and  that,  cut  of  the  payment  made  by  tbe  por- 
chaaer  to  the  bolder  of  tbe  deed  in  escrow, 
taxes  on  the  land  and  incombranoes  were  to  be 
paid,  so  that  tbe  purchaser  would  acquire  a 
good  title,  authorizing  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  928-831 ;  Dec.  Di(.  { 
315.*] 

3.  Appeal  and  Ebrob  (I  742*)— AssiaNiainB 
—Review. 

An  assignment  of  error,  which  attacka  tbe 
judgment  as  unsupported  by  the  evidence,  will 
not  be  considered  where  no  statement  i»  made 
under  the  assignment 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {3000;   Dec.  Dig.  {  742.*] 

4.  Appeai.  and  Ebbob  (I  742*) — Assignhkhib 
—Review. 

An  assignment  that  tbe  court  erred  in  era- 
ruling  the  special  exception  of  defendant  to 
plaintitTs  failure  to  allege  a  contract  in  writ- 
ing will  not  be  considered,  where  no  statement  is 
submitted  and  the  court  on  appeal  does  not 
know  to  what  ruling  complaint  is  made. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec.  Dig.  {  742.*] 
6.  FkAXTDB,  Statxtte  or  (i  150*)— DEKiniuB- 
Gbounds. 

Where  the  petition  did  not  show  that  a 
contract  for  the  sale  of  real  estate  was  oral,  an 
exception  to  the  petition  for  failure  to  allege  a 
contract  in  writing  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  360-362;  Dec.  Dig.  S  lEO'l 
6.  Specific  Pebfobuance  ({  114*)— Sale  or 
Real  Estate— Pebfobmance. 

A  petition,  in  an  action  for  the  failnie  of  s 
purchaser  of  real  estate  to  perform  bis  part  of 
the  contract,  which  alleges  the  execution  b^  the 
vendor  of  a  deed  to  tbe  premises  and  delirery 
thereof  in  escrow  for  delivery  on  condidoni 
specified  to  tbe  purchaser,  and  the  delirerr  to 
the  escrow  holder  by  tbe  purchaser  of  a  cnea 
for  delivery  to  tbe  vendor  on  specified  conditions, 
and  which  avers  that  the  vendor  removed  to  oth- 
er premises  after  a  sale  of  her  personalt;  at  t 


*For  otbsr  oases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-Mo.  Series  *  Rep'rlolno 


Digitized  by 


Google 


Tex.) 


FAHET  ▼.  BENEDETTI 


897 


sacrifice.  In  Telianee  on  the  contract,  and  a 
delivery  of  the  poasesmon  of  the  premises  to 
the  purcliaser  and  his  refusal  to  take  possession 
and  pay  the  money,  alleges  such  performance  by 
the  vendor  aa  vrfll  entitle  him  to  sijedfic  per- 
formance, even  if  the  contiaet  waa  not  in  Sit- 
ing. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |S  356-370,  872 ;  Dec.  Dig. 
I  114.»1 

Appeal  from  District  Ckrart,  Galveston 
Coimty ;    Bobt  O.  Street,  Judge. 

Action  by  Mollle  C.  Benedettl  agaioat  D. 
Fahey  and  otbera.  S^m  a  judgment  for 
plaintiff,  defendant  named  appeals.  Af- 
firmed. 

John  W.  Campell,  of  Galveston,  for  appel- 
lant. Maco  &  Iflnor  Stewart,  J.  B.  Qoald, 
Homer  Jones,  and  Louis  Loblt,  all  of  Gal- 
yeston,  and  C.  B.  Edwards,  of  San  Antonio, 
for  appellees. 

MOUBSUND,  J.  Mollle  O.  Benedettl  sued 
David  Fabey,  J.  K  Boddeker,  and  J.  B.  Bod- 
deker,  the  last  two  being  partners  under  the 
firm  name  of  J.  L.  Boddeker  &  Ck>.,  alleging 
that  about  Matdb,  1912,  Fabey  purchased 
from  ber  a  lot  In  tbe  dty  of  Galveston;  that 
she  delivered  tbe  deed  to  J.  It.  Boddeker  & 
Ck>.  to  be  delivered  to  Fahey,  which  was  done, 
and  Fahey,  as  consideration  for  said  deed, 
executed  and  delivered  to  Boddeker  &  Co., 
his  dieck  for  |2,500,  drawn  on  Ed.  McCarthy 
&  COm  Bankers,  which  check  was  received  by 
said  Boddeker  &  Co.  in  trust  for  plaintiff  to 
be  delivered  to  her;  that  Fahey  stopped 
payment  of  tbe  check,  and  refuses  to  pay  for 
tbe  property ;  that  by  reason  of  the  premises 
Fahey  is  indebted  to  plaintiff  In  tbe  sum  of 
$2,500,  and  plaintiff  tenders  bim  possession  of 
the  premises  as  she  taas  heretofore  done; 
that  as  Boddeker  &  Co.  refuse  to  deliver  the 
check  they  are  made  parties  to  this  salt; 
that  it  was  understood  and  agreed  between 
plaintiff  and  Fahey  that  the  taxes  and  In- 
cumbrances against  tbe  property  sold  should 
be  paid  out  of  tbe  $2,600  by  Boddeker  &  Co., 
and  the  remainder  was  to  be  pcdd  by  them 
to  plaintiff ;  that  plaintiff  sold  her  furniture 
and  effects  at  a  sacrifice,  rented  other  prop- 
erty, removed  to  such  other  property  such 
of  ber  effects  as  remained  unsold,  all  with 
Fahey's  knowledge,  and  delivered  to  Fahey 
possession  of  the  property  sold  him;  that 
Fahey's  refusal  to  pay  the  money  and  take 
possession  of  tbe  property  was  for  the  sole 
purpose  of  acquiring  for  himself  the  property 
at  less  than  $2,500,  and  was  done  willfully 
and  maliciously  for  the  purpose  of  harassing 
plaintiff;  that  plaintiff  is  about  to  lose  her 
property  by  reason  of  the  Incumbrance 
against  same,  and,  being  aged,  she  suffered 
mental  anguish  and  distress  of  mind  to  such 
extent  as  to  impair  her  health.  Plaintiff 
prayed  for  Judgment  for  $2,500,  the  amount 
of  the  check,  for  $10,000  actual  damages  and 
$10,000  exemplary  damages,   and  that  the 


contract  of  sale  be  specifically  performed,  and 
for  costs  and  general  relief. 

Fabey  answered  by  general  demurrer;  a 
special  exception  that  plaintiff  In  effect  sues 
for  specific  performance  of  a  contract  to  con- 
vey real  estate,  and  there  is  no  allegation  of 
a  contract  signed  by  Fahey,  or  of  such  mu- 
tuality among  tbe  parties,  as  would  entitle 
plaintiff  to  specific  performance,  and  also  be- 
cause tbe  terms  and  provisions  of  the  con- 
tract are  not  alleged;  a  general  denial;  tt 
special  answer  to  the  effect  that  if  he  bought 
the  property  It  was  with  the  understanding 
that  tbe  title  should  be  perfect  and  be  satis- 
factory to  and  approved  by  his  attorney  and 
the  property  vacated  by  plaintiff  and  deliver- 
ed to  Fabey,  and  that  the  title  was  imperfect 
and  not  approved  by  his  attorney,  there  be- 
ing at  the  time  an  incumbrance  by  mortgage 
for  more  than  $2,000,  as  well  as  a  lien  for 
taxes,  both  of  which  Hens  were  not  released 
at  the  time  of  the  alleged  delivery  of  the 
property  and  the  check,  and  in  addition  said 
property  was  tbe  homestead  of  plaintiff,  who 
was  a  married  woman.  Incapable  of  selling 
same  without  her  husband  Joining  in  the  sale, 
and  her  husband  did  not  join  therein,  and  the 
property  was  not  delivered  to  Fahey;  a 
further  special  answer  that  tbe  check  was 
not  delivered  to  Boddeker  &  Co.  as  plaintiff's 
agents,  Init  merely  to  provide  a  way  for 
Fahey's  attorney  to  close  the  sale  during 
Fahey's  absence,  be  then  being  about  to  at>- 
sent  himself  from  the  dty  for  an  Indefinite 
time,  and  at  the  time  plaintiff  was  In  posses- 
sion of  the  property  and  no  rights  in  the 
check  were  Intended  to  be  vested  in  her  nn- 
less  Fahey's  attorney  should  direct  the  same 
to  be  cashed  or  delivered  to  plaintiff;  and 
further  answering  Fahey  alleged  that.  If  he 
ever  bought  said  property,  plaintiff  so  de- 
layed in  the  delivery  thereof  and  made  ac- 
cusations against  Fahey  of  forcing  her  to 
make  a  sale  to  him  at  much  less  than  tbe 
value  of  the  property,  that  Fabey  on  account 
thereof,  and  because  of  the  mortgages  and 
tax  liens,  and  because  the  title  was  not 
satisfactory  to  his  attorney,  declined  to  ac- 
cept the  property  and  demanded  the  return 
of  bis  check,  and  it  would  be  unjust  to  him 
to  require  him  to  pay  for  said  property.  He 
prayed  that  such  sale.  If  any  there  was, 
be  set  aside,  and  the  check  canceled. 

The  court  Instructed  a  verdict  for  plaintiff 
for  $2,500,  with  Interest  from  March  1,  1912, 
at  the  rate  of  6  per  cent  per  annum,  out  of 
which  was  to  be  returned  to  Fabey  $106.63, 
taxes,  and  $2,109.37,  the  amount  of  the  mort- 
gage debt,  and  that  title  to  the  property  be 
divested  out  of  plaintiff  and  vested  in  Fahey. 
A  judgment  was  entered  upon  this  verdict, 
which  provided  for  the  payment  of  taxes  and 
the  mortgage  debt  by  the  clerk  of  tbe  court 
out  of  the  $2,500  when  the  same  should  be 
collected  under  execution,  and  that  upon  pay- 
ment of  the  judgment  the  clerk  should  de- 
liver Fahey  the  check,  also  that  the  judg- 


•Fer  other  cun  see  some  topic  and  section  NUMBER  In  Cac.  Dig.  ft  Am.  Dig.  Key-No.  Sarlsa  A  Rep'r  Indexes 
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ment  flIiOQid  be  satlsfled  upon  tlid  filing  by 
Fabey  of  receipts  showing  tbe  payment  of 
tbe  taxes  and  tbe  mortgage  debt  and  upon  bis 
paying  tbe  remainder  of  the  Judgment  to  the 
clerk  together  with  tbe  costs,  and  it  was  far- 
ther ordered  that  J.  £■.  Boddeker  and  J.  B. 
Boddeker  be  dismissed  from  tbe  case,  and 
that  they  recover  of  Fabey  all  costs  Incur- 
red  by  them.    Fabey  appealed. 

[1]  By  tbe  first  assignment  of  error  It  is 
contended  that  tbe  court  erred  in  Instruct- 
ing a  verdict  for  plalntUf,  three  grounds  be- 
ing urged,  each  being  a  contention  that  In  a 
certain  particular  the  evidence  was  sufiident- 
ly  conflicting  to  go  to  tbe  Jury.  Tbe  assign- 
ment does  not  refer  to  tbe  paragraphs  of  tbe 
motion  for  new  trial  In  which  tbe  questions 
were  presented  to  tbe  trial  court  for  revision, 
nor  does  the  statement  contain  such  reference, 
and  upon  examination  of  tbe  motion  we  find 
no  reference  to  tbe  last  ground  urged  In  tbe  as- 
signment of  error  as  a  reason  why  the  verdict 
should  not  have  been  instructed  for  plaintiff. 
The  assignment  Is  followed  by  three  propo- 
sitions, all  of  which  are  mere  abstract  propo- 
sitions of  law,  casting  no  light  upon  tbe 
matter  under  investigation.  These  proposi- 
tions are  followed  by  a  statement  wblcb  fails 
to  comply  with  the  rules,  as  It  consists  of 
appellant's  conclusions  concerning  what  tbe 
testimony  shows.  Interspersed  with  arga- 
ments.  Reference  is  '  incidentally  made  to 
tbe  tact  that  the  testimony  of  Fabey  and 
that  of  plaintiff  and  3.  L.  Boddeker  Is  set  out 
in  the  brief,  and  we  find  tbe  same  In  a 
"Statement  of  Material  Facts,"  wherein  ap- 
pellant devotes  12  pages  of  the  brief  to  a 
statement  of  all  tbe  testimony  deemed  ma- 
terial by  him.  No  reference  is  made  to  the 
page  or  pages  of  the  preliminary  statement 
on  which  tbe  matter  bearing  upon  this  as- 
signment is  to  be  found.  In  fact,  we  are 
left  to  search  tbe  entire  preliminary  state- 
ment to  see  whether  any  merit  exists  In  any 
of  the  contentions  attempted  to  be  made  by 
tbe  assignment  Each  issue  raised  by  tbe  as- 
signment should  have  been  presented  by  an 
appropriate  proposition,  and  supported  by  a 
statement  of  the  evidence  relating  to  that 
particular  laaae.  The  assignment,  not  being 
briefed  in  accordance  with  the  rules,  should 
not  b«  considered.  We  are,  however,  of  the 
opinion  that  there  is  no  merit  in  the  two  con- 
tentions wblcb  could  have  been  presented  un- 
der this  assignment 

[X]  Wc  do  not  consider  tbe  evidence  con- 
flicting upon  the  issue  whether  the  amounts 
due  for  taxes  and  incumbrance  were  to  be 
paid  out  of  the  $2,500  to  be  paid  by  Fabey. 
Fabey  testified  be  bad  no  idea  the  money 
was  to  be  paid  out  of  his  check,  that  be  did 
not  look  at  it  In  that  way  at  all,  and  never 
paid  any  attention  to  it,  that  all  be  wanted 
to  know  was  that  tbe  proi)erty  was  straight, 
and  all  he  wanted  Boddeker  to  do  was  to  be 
guided  by  his  attorney.  His  testimony  Is 
evasive  when  asked  to  state  what  occurred 
In  Boddeker's  office  with  respect  to  paying 


off  tbe  mortgage  and  tax  liens  out  of  the 
check,  while  Boddeker's  testimony  Is  dear 
and  explicit,  and  tbe  facts  show  beyond  dis- 
pute that  It  was  contemplated  by  all  parties 
that  the  charges  against  the  property  should 
be  paid  out  of  tbe  $2,500  to  be  paid  by  Fabey. 
He,  as  well  as  tbe  other  parties,  knew  that 
plaintiff  had  no  way  of  paying  such  charges 
except  out  of  tbe  price  received  for  her  home. 
Fabey  made  bis  check  payable  to  the  Bod- 
dekers,  Instead  of  to  plaintiff.    It  was  un- 
disputed  that   the   Boddekers   were  stake- 
holders for  tbe  patties,  Intrusted   by  each 
with  certain  duties  to  be  performed.    For 
Fabey  they  were  to  see  that  not  only  the 
amounts  due  for  taxes  and  incumbrance  were 
paid,  but  also  the  amo^t  due  for  the  ab- 
stract of  title.    Fabey  told  Boddeker  to  get 
an  abstract  of  title  and  deliver  the  same  to 
Ills  attorney,  which  was  done.    This  is  not 
disputed  by  Fabey.    Why  did  be  order  tbe 
abstract  of  title?    If  plaintiff  was  unable  to 
procure  same,  how  was  she  expected  to  pay 
for  same  unless  out  of  tbe  proceeds  of  tbe 
sale?    Why  was  tbe  check  made  payable  to 
the  Boddekers  If  these  charges  were  not  to 
be  paid  out  of  same?    No  reason  is  gtven, 
and  It  is  clear,  even  without  the  testimony 
of  Boddeker,   that  the  understanding    was 
that  tbe  charges  were  to  be  paid  by  Boddek- 
er out  of  the  proceeds  of  the  check,  and  Bod- 
deker at  once  made  out  his  checks  and  had 
them  ready  to  close  up  matters  as  soon  as 
plaintiff   should   move   from   the  premises. 
The  facts  also  show  beyond  dispute  that  Fa- 
hey's  attorney  bad  stipulated  what  must  be 
done  to  have  the  title  made  satisfactory  to 
him,  and  that  nothing  remained  to  be  done 
except  to  pay  off  the  taxes  and  fumlsb.  re- 
ceipt and  pay  off  the  Incumbrance  of  which 
he  bad  himself  drawn  the  release,  and   be 
knew  and  acquiesced  In  leaving  it  to  the  Bod- 
dekers to  make  such  payments.    He  left  a 
memorandum  with  them  of  the  amounts  to 
be  paid  to  satisfy  tbe  mortgage  debt     Fur- 
ther, It  does  not  api)ear  that  plaintiff  was  to 
vacate  tbe  premises  within  any  certain  time, 
nor  that  she  delayed  unduly,  nor  that  Fahey 
was  in  any  way  prejudiced  by  such  delay  as 
took  place;    that  the  Boddekers  at  bis  re- 
quest nailed  on  the  house  upon  tbe  premises 
a  "For  Rent"  sign,  and  It  does  not  appear 
that  any  one  wanting  to  rent  was  prevented 
from  doing  so  by  reason  of  plaintiff's   slow 
removal  therefrom. 

[3]  Tbe  second  and  third  assignments  also 
attack  ttie  Judgment  as  unsupported  by  the 
evidence,  but  no  statement  of  any  kind  is 
made  under  either  of  them,  and  they  wUl  not 
be  considered. 

[4]  Tbe  fourth  assignment  reads  as  fol- 
lows: "The  court  erred  in  overruling  the 
special  exception  of  defendant  to  platntifr's 
failure  to  allege  a  contract  In  writing,  be- 
cause the  plaintiff  must,  before  being  allowed 
to  have  contract  spedflcally  performed,  show 
that  It  is  of  such  character  as  entitled  her 
to  relief  sought"    No  statement  ia  submitted 
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nnder  this  assignment,  and  we  do  not  know 
whether  complaint  is  sotigbt  to  be  made  of 
the  overmllng  of  the  special  exception  here- 
inbefore stated  in  setting  ont  dtfendant's 
pleadings,  or  a  similar  special  exception 
urged  in  a  so-called  "First  Supplemental  An- 
swer." The  assignment  should  not  be  con- 
sidered. 

[t]  However,  the  petition  does  not  disclose 
that  the  contract  was  verbal ;  hence  the  ex- 
ception was  properly  overruled.  Thomas  v. 
Hammond,  47  Tex.  42.  Lewis  v.  Alexander, 
51  Tec  678;  Bobb  v.  Traction  C3o.,  82  Tex. 
392,  18  S.  W.  707;  Land  Co.  v.  Dooley,  33 
Tex.  Civ.  App.  836,  77  S.  W.  1030. 

[8]  Besides,  the  petition  alleged  such  a  per- 
formance on  the  part  of  plaintiff  as  would 
entitle  her  to  have  specific  performance  re- 
quired of  Fahey.  Tlnsley  v.  Miles,  26  S.  W. 
1000;  Showalter  v.  McDonnell,  83  Tex.  158, 
18  S.  W.  401;  Fulton  v.  Boblnson,  55  Tex. 
401. 

The  judgment  is  affirmed. 


B.  B.  &  D.  C.  EOLP  V.  BBAZBR. 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Not.  15,  1013.     On  Motion  for  Be- 

hearing,  Dec.  13,  1913.) 

1.  PBINOXPAI.    and    AGXRT    ({    123*)— AXTTHOB- 

ITT  OF  Agkwt— Evidence. 

In  an  action  for  broker's  commisaions  on 
the  sale  of  feedstuff  for  defendants  under  a 
contract  between  plaintiff  and  defendants'  agent, 
evidence  held  to  warrant  a  finding  that  such 
agent  was  acting  for  defendants  in  the  prem- 
ises and  that  he  acted  within  his  authoritr  in 
writing  certain  letters  on  defendants'  behalf  to 
plaintffl  and  arranging  for  the  payment  of  com- 
missions for  the  sale  of  the  material. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  i|  420-429;  Dec.  Dig.  { 
123.»] 

2.  Evidence  (|  185*)— Best  and  Secondabt 
—Notice  to  Pbodbok. 

Wliere  plaintiff  gave  defendants  notice  to 
produce  the  original  letters  written  by  plain- 
tiff to  them  and  defendants  excused  the  failure 
to  produce  the  letters  and  papers  called  foi 
on  the  ground  that  the  mass  was  so  great  that 
it  would  take  considerable  time  to  find  them, 
etc,  plaintiff  was  properly  permitted  to  in- 
troduce carbon  copies  of  the  letters  as  secondary 
evidence. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  |f  642-660 ;   Dec.  Dig.  f  185.*] 

3.  Byidbnok  ({  168*)— Best  and  Secondabt. 

Plaintiff  was  employed  by  the  manager  of 
defendants'  St.  Louis  omce  to  sell  defendants' 
feedstuff  on  commission.  Defendants  closed 
such  office,  and  all  papers,  correspondence,  etc., 
in  connection  therewith,  were  turned  over  to 
it  by  the  former  manager.  On  sales  being  made, 
he  was  in  the  habit  of  confirming  the  same — 
sending  a  copy  to  defendants  and  one  to  plain- 
tiff. Held,  that  such  confirmations  were,  in 
effect,  acceptances  of  the  contracts  as  made  and 
of  the  proposed  purchasers,  and  that  the  ex- 
manager  was  properly  permitted  to  testify  that 
he  sent  letters  of  connrmation  of  sales  to  the 
purchaser  on  receipt  of  telegrams  from  plaintiff 
that  he  had  made  sales  to  them. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  658;   Dec.  Dig.  t  168.*] 


4.  EviDKNCir  (§  243*)— Best  akd  Sbcondabt— 
Lettebs— Cabbon  Copies. 

The  letters  of  confirmation  were  acts  and 
declarations  of  defendants  through  their  agent 
and  manager,  and  were  admissiBle  as  such  to 
bind  them. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  908-015;   Dec  Dig.  |  243.*] 

5.  Evidence  (|  471*)— Opinions— Statement 
OF  Fact. 

In  an  action  for  broker's  commissions,  a 
statement  of  a  witness  that  plaintiff  sold  cer- 
tain parties  was  not  objectionable  as  an  opin- 
ion. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  2149-2185 ;   Dec  Dig.  g  471.*] 

6.  Depositions  (I  107*)— Objections  to  An- 
swer—Responsivenbss—Timb   OF  Taking. 

Objections  that  answers  to  questions  in  a 
deposition  are  not  responsive  must  be  taken  by 
exception  before  announcement  of  ready  for 
trUl. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  309-319;   Dec.  Dig.  i  107.*] 

7.  Bboxxbs  (I  64*)— Sale  of  Goods— Bight 

TO  COHUISSIONS- PtTRCHASBB  BeaDT,   WlLXr 

iNO,  AND  Abix  to  But. 

In  an  action  for  broker's  commissions  in 
the  sale  of  feedstuff  manufactured  by  defend- 
ants, plaintiff  was  not  required  to  prove  that  bis 
customers  were  ready,  willing,  and  able  to  buy 
under  the  terms  proposed,  where  defendants  on 
being  notified  of  the  sales  wrote  letters  to  the 
purchasers  and  to  plaintiff  confirming  the  same. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  |{  76-«l;  Dec.  Dig.  |  64.*] 

8.  Bbokebs  (I  86*)— CoMiassioNS— Action. 

Where,  in  an  action  for  broker's  commis- 
sions in  the  sale  of  feedstuff  manufactured  by 
defendants,  plaintiff  testified  that  be  made  the 
various  contracts  in  question  for  the  sale  of  the 
cars  of  material,  and  such  fact  was  not  rebut- 
ted by  defendants,  except  by  general  statement 
that  they  knew  nothing  of  it  and  it  was  also 
shown  that  the  sales  were  confirmed  by  de- 
fendants' managing  agent  and  notice  sent  to 
the  purchasers — with  copies  to  plaintiff  and  de- 
fendants—such proof  established  a  prima  fade 
case,  and  plaintiff  was  not  bound  to  prove  by 
each  of  the  purchasers  that  he  had  made  the 
contract  with  them. 

[Eld.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  Si  116-120;   Dec  Dig.  {  86.*] 

Appeal  from  Tarrant  County  Court; 
Charles  T.  Prewett,  Judge. 

Action  by  Wm.  P.  Brazer  against  E.  B.  ft 
D.  C.  Kolp.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Afiirmed  on  rehearing. 

Ploumoy,  Smith  &  Storer,  of  Ft  Worth, 
for  appellanta  Baskin,  Dodge  ft  Eastus,  of 
Wt.  Worth,  for  appellee. 

HUFF,  C.  J.  On  October  25,  1913,  we 
rendered  a  dedsion  in  this  case,  reversing 
and  remanding  it  Appellee  has  filed  a  mo- 
tion for  rehearing  and  called  to  our  atten- 
tion errors  that  we  are  now  persuaded  we 
committed  in  our  former  opinion,  in  apply- 
ing the  law  to  the  facts  of  the  case ;  we 
therefore  grant  the  motion  for  rehearing 
and  file  this  opinion  as  our  conclusion  of 
the  law  governing  the  case.  We  may  be  per- 
mitted to  state,  partly  in  justification  of  our 
former  opinion,  that  appellee  did  not  brief 
the  case,  and  we  considered  the  case  alone 
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from  the  brief  of  appellants  and  the  exami- 
nation of  tlie  record  and  aafhorltles  wblcb 
we  were  able  to  make  at  the  tlm& 

Wm.  P.  Brazer,  appellee,  sued  E.  B.  &  D. 
G.  Kolp,  the  appellants,  in  the  county  conrt 
of  Tarrant  county,  for  $404  for  brokerage 
commission,  for  the  sale  of  202  cars  of  bran, 
at  $2  per  car,  alleged  to  have  been  sold 
by  appellee  for  the  account  of  appellants 
during  the  months  of  June  and  July,  1910. 

[1]  We  overrule  the  propositions  present- 
ed under  the  first,  second,  and  third  assign- 
ments of  error,  which  assail  the  action  of 
the  court  in  overruling  appellant's  special 
charge  to  the  Jury,  directing  peremptorily  a 
verdict  for  appellants.  The  contract  in  this 
case  was  executed  by  correspondence  between 
Louis  J.  Jones,  the  agent  and  manager  for 
appellants  at  their  St  Louis  ofBce,  and  the 
appellee.  In  pursuance  to  such  contract,  ap- 
pellee contracted  to  sell  202  car  loads  of  the 
feedstuff  handled  by  appellants,  and  for 
which,  under  the  contract,  he  was  to  receive 
$2  per  car.  Appellants  assert. as  a  proposi- 
tion that  the  burden  was  on  the  plaintiff, 
appellee  herein,  to  prove  that  Jones  was  ap- 
pellants' agent  and  acting  within  the  scope 
of  his  authority,  and  that  the  letters  in  ques- 
tion should  be  established  as  the  writing  of 
appellants  and  appellee.  It  appears  from 
bills  of  exception  that  the  signatures  to  the 
letters  from  appellants  were  typewritten  and 
the  letters  from  appellee  were  carbon  copies. 
Appellants  filed  a  plea  of  non  est  factum  In 
the  usual  form.  We  think  the  Jury  had 
ample  evidence  to  Justify  them  in  finding 
that  Jones  was  acting  for  appellants  and 
had  the  authority  to  do  so,  and  that  he  was 
acting  within  the  scope  of  his  authority. 
The  appellee  testified  he  wrote  the  original 
letters  of  the  carbon  copies  and  sent  them 
by  due  course  of  mail  to  appellants  at  their 
office  in  St  Louis,  and  that  he  got  the  re- 
plies thereto  by  due  course  of  mall.  Jones 
testified  he  wrote  guch  letters  for  appellants, 
acting  for  them  as  their  agent  and  manager, 
giving  the  substance  thereof;  and,  further, 
that  he  turned  over  the  books  and  cor- 
respondence to  the  appellants^  He  also  tes- 
tifies that  he  sent  to  appellants  a  copy  of 
such  letters  when  received.  The  trial  court 
appends  as  a  qualification  to  the  bill  of  ex- 
ceptions the  following:  "Notice  was  given 
by  plaintiff  to  dtfendants,  to  produce  the 
original  letters.  Defendant  B.  R.  Kolp  tes- 
tified that  Louis  J.  Jones  had  authority  to 
write  Oie  letter  signed  B.  R.  &  D.  0.  Kolp, 
and  authority  to  make  the  brokerage  ar- 
rangements to  pay  the  $2  a  car  and  to  pay 
for  all  telegrams  as  recited  in  the  corre- 
spondence." E.  R.  Kolp  excused  himself  from 
searching  through  his  letters  and  papers,  for 
the  correspondence  in  question,  on  the  ground 
that  the  mass  and  bulk  of  the  i)apers  were 
so  great  that  it  would  take  considerable  time 
to  find  them,  etc.  The  court  submitted  to 
the  Jury  the  question  of  Jones'  authority  and 


the  question  as  to  whether  the  contract  was 
so  entered  Into.  We  think  there  is  sufficient 
evidenoe  to  sustain  the  findings  of  the  Jury 
on  that  point  Feagan  v.  Barton-Park  Mfg. 
Co.,  42  Tex.  av.  App.  3T3,  93  S.  W.  1076. 

[2]  The  fourth  assignment,  to  the  effect 
that  there  was  error  in  permitting  appellee 
to  read  In  evidence  the  carbon  copies  6f  let- 
ters because  not  the  best  evidence,  will  be 
overruled.  We  think  from  the  above  state- 
ment of  the  facts  It  will  be  seen  appellee 
used  sufficient  diligence  to  obtain  the  origi- 
nals, and,  upon  his  failure  to  do  so,  had  the 
right  to  resort  to  secondary  evidence,  and 
that  there  was  no  abuse  of  discretion  on  the 
part  of  the  trial  court  in  permitting  the  carbon 
copies  to  be  read  in  evidence.  McDonald  v. 
Hanks,  52  Tex.  Qv.  App.  140,  113  S.  W. 
604.  The  execution  of  the  letters  and  copies 
was  established,  if  not  by  direct  testimony, 
circumstantial. 

[3,4]  The  fifth  and  sixth  assignments  are 
overruled.  Jones  was  permitted  to  testify 
that  he  sent  letters  of  confirmation  of  sales 
to  the  purchaser  upon  the  receipt  of  tele- 
grams from  appellee  that  he  had  made  sales 
to  them.  All  papers,  correspondence,  etc.. 
In  connection  with  the  St  Louis  office,  were 
turned  over  to  appellants  by  Jones,  and  they 
were  given  proper  notice  to  produce  them 
upon  the  trial.  He  also  sent  a  carbon  copy 
of  each  letter  for  confirmation,  one  to  appel- 
lants and  one  to  appellees.  The  carbon  cop- 
ies sent  to  appellees  were  introduced  In  evi- 
dence, over  the  objection  of  appellants,  to 
the  effect  that  such  letters  were  not  the 
best  evidence.  The  confirmations  of  the  sales 
as  made  by  appellants  were  in  effect  accept- 
ances of  the  contracts  as  made  and  of  the 
proposed  purchasers.  The  carbon  copies 
were  acts  and  declarations  of  appellants 
through  their  agent  and  manager,  and  were 
therefore  admissible  as  such,  and  would  bind 
them.  We  do  not  think  it  was  necessary 
in  this  case  to  obtain  the  original  letters  to 
prove  that  appellants  had  accepted  the  pur- 
chasers of  the  contracts  as  made.  When 
they  notified  appellee  and  the  sales  so  made 
by  him  were  confirmed,  we  think  that  the 
declaration  and  acts,  in  so  far  as  appellee 
was  concerned,  were  original  testimony. 

[S,  6]  The  seventh  assignment  is  overruled. 
The  statement  of  the  witness  that  appellee 
sold  certain  parties  is  not,  as  we  understand 
the  connection  in  which  it  is  used,  a  mere 
opinion  of  the  witness.  The  objection  to  the 
answers  of  the  witness  that  it  is  not  respon- 
sive to  the  question  must  be  taken  by  excep- 
tion on  that  ground  before  announcement 
for  trial.  There  is  no  exception  to  the  an- 
swer because  not  responsive,  shown  to  have 
been  made  before  announcement  of  ready  for 
trlaL  This  exception  appears  to  have  been 
made  during  the  trial.  However,  we  think 
the  answer  responsive. 

[7]  It  is  Insisted  under  the  eighth  assign- 
ment that  appellee  should  prove  that  the  pur- 
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chasers  were  ready,  willing,  and  able  to 
buy  under  the  terms  proposed.  This  nde 
does  not  apply  where  the  principal  accepts 
the  purchaser  and  the  contract  is  consum- 
mated. Where  the  appellants  wrote  letters 
confirming  the  sale  to  the  purchasers  and 
also  to  the  appellee,  the  broker,  we  think  It 
would  be  held  that  he  had  earned  his  com- 
mission. He  furnished  fi.  purchaser  ac- 
ceptable to  appellants,  and  nothing  further 
was  required  of  him.  Watklns  Land  Mort- 
gage Co.  T.  Thetford,  43  Tex.  CIt.  App.  536, 
96  S.  W.  72;  Albrltton  v.  Bank,  38  Tex.  Civ. 
App.  616,  86  S.  W.  646;  Conkllng  v.  Krakau- 
er,  70  Tex.  735,  11  S.  W.  117;  Roche  v. 
Smith,  176  Mass.  695,  68  N.  B.  162,  61  L.  B. 
A.  610,  70  Am.  St  Bep.  345. 

[I]  The  testimony  Is  sufficient  to  support 
the  finding  of  the  Jury  that  appellee  sold  the 
number  of  cars  of  bran  to  the  proposed  pur- 
chasers named  In  the  exhibit  to  the  petition, 
tor  the  price  and  on  the  terms  named,  and 
that  be  immediately  reported  the  sales  as 
made  to  appellant's  St.  Loula  office,  and 
that  appellants,  through  their  agent  and 
manager,  Jones,  confirmed  such  sales  by  let- 
ters to  the  proposed  purchasers,  and  also  by 
letter  to  appellee,  and  that  appellants,  as 
principal,  received  a  copy  of  such  confirma- 
tion. The  evidence  also  shows  that  appellee 
made  out  in  accordance  with  the  contract  a 
full  report  of  the  sales  as  made  and  duly 
transmitted  the  same  in  regular  course  of 
mail  to  appellants.  This  evidence,  at  least, 
made  a  prima  facie  cas&  If  appellee  did  not 
make  the  contract  of  sale  with  the  proposed 
purchasers,  the  burden  shifted  on  appellants 
to  show  it  We  do  not  believe  it  incumbent 
on  appellee  to  prove  by  each  of  the  pur- 
chasers that  he  had  made  the  contract  with 
them.  He  swears  that  he  did  make  it  and 
when  t^at  fact  is  not  rebutted  by  appellants, 
except  by  the  general  statement  that  they 
knew  nothing  of  it  we  think  the  Jury  entitled 
to  find  such  sales  were  made  from  the  facts 
80  proven — at  least  the  verdict  has  testimony 
supporting  it  If  the  contracts  were  made, 
as  contended,  and  as  estabUeOied  by  the 
verdict  appellants  could  have  enforced  spe- 
cific performance  or  could  have  recovered 
damages  for  the  breach  of  same.  When  such 
is  the  case,  the  broker  has  earned  his  com- 
mission, and  a  sale  is  effected  in  so  far  as 
he  can  do  so.  The  delivery  and  other  details 
were  for  the  appellants.  Moss  &  Baley  v. 
Wren,  102  Tex.  667,  113  S.  W.  730,  120  S.  W. 
847.  We  therefore  overrule  the  elghtli  and 
ninth  assignments  of  error. 

All  other  assignments  are  overruled. 

We  think  there  was  sufficient  evidence  to 
support  the  finding  of  the  Jury  that  Jones 
was  the  agent  and  manager  of  appellants  in 
employing  appellee  and  in  confirming  the 
sales  made  by  appellee,  and  that  he  was 
acting  at  the  time  within  the  scope  of  his 
authority.  Having  concluded  that  we  were 
In  error  In  our  former  opinion,  we  grant  the 


appellee's  motion  for  rehearing  and  also  over- 
rule appellants'  motion  to  reverse  and  ren- 
der. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

On  Motion  for  Behearing. 

It  Is  asserted  that  the  court  misunderstood 
the  facts  in  the  record,  and  that  Jones  was 
not  in  the  employment  of  the  appellants,  as 
shown  by  the  facts  in  the  record.  Jones 
swears  he  was  in  the  employment  of  appel- 
lants until  August  1,  1910,  and  that  during 
the  months  of  June  and  July  the  appellee 
Brazer  reported  sales  by  wire  to  the  St 
Louis  office,  of  which  he  was  then  in  charge, 
and  during  those  months  Jones  sent  out  con- 
firmations of  the  sales  to  the  purcha'bers  and 
mailed  a  copy  to  the  appellee,  and  one  copy 
to  appellants'  office  in  Oklahoma  City,  and 
one  to  their  office  in  Ft  Worth.  B.  R.  Kolp 
swore  the  contract  expired  with  Jones  June 
16,  1910,  and  there  Is  a  written  contract  be- 
tween Jones  and  appellants  which  shows  it 
was  to  continue  until  June  15,  1910.  Kolp 
admits  by  his  testimony  that  Jones  remained 
in  the  St  Louis  office  for  a  month  and  15 
days  after  that  date  in  charge  of  the  office, 
but  says  he  had  no  authority  to  do  any  busi- 
ness. On  the  3d  day  of  August  following,  ap- 
pellants wrote  from  their  Ft  Worth  office  to 
the  appellee  Brazer  that  they  had  closed 
their  St  Louis  office,  and  that  the  business 
theretofore  transacted  from  that  office  would 
be  divided  between  the  Oklahoma  City  and 
Wichita  offices,  and  the  affairs  of  the  St 
Louis  office  would  be  wound  up  from  Ft 
Worth,  and  "if  there  are  any  communications 
regarding  which  you  desire  to  make  would  be 
glad  to  hear  from  you."  They  further  say 
they  will  quote  for  shipment  from  Wichita 
and  hope  a  nice  business  may  result  The 
testimony  of  Brazer  and  Sullivan  show 
that  on  June  30,  1910,  appellee  rendered  ap- 
pellants a  statement  of  the  sale  of  152  cars 
of  bran,  giving  the  names  of  the  parties  to 
whom  sold,  date  sold,  and  price,  and  on 
July  30,  1910,  a  like  report  of  the  sale  of 
50  cars.  Appellants  were  notified  to  pro- 
duce the  originals.  From  the  record  it  ap- 
pears they  were  not  so  produced,  and  carbon 
copies,  which  appellee  produced,  were  intro- 
duced in  evidence.  After  these  reports,  ap- 
pellant notified  appellee  on  August  3,  1010, 
that  they  had  closed  their  office  at  St  Louis 
and  would  quote  shipments  thereafter  from 
Wichita  and  solicited  further  business.  We 
think  this  testimony  shows,  not  only  that 
Jones  was  the  agent  of  appellant  when  he  en- 
tered into  the  contract  with  Brazer,  but  also 
when  Brazer  made  and  reported  the  sales. 
If  the  testimony  of  Brazer,  Jones,  and  Sulli- 
van Is  true,  these  sales  were  made  and  re- 
ported to  appellants.  In  their  letters  they 
recognize  the  fact  that  Brazer  had  been 
making  sales,  for  them  from  their  St  Louis 
office.  These  acts  of  Jones  and  Brazer  they 
do  not  disaffirm,  but  instead  notified  Brazer 
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they  ezx)«cted  to  continue  business  with  him 
from  their  Wichita  oflBce  and  expressed  the 
hope  for  a  nice  business.  At  any  rate,  the 
Jury  believed  Brazer,  Jones,  and  Sullivan  and 
accepted  their  testimony  and  disregarded 
that  of  E.  R.  Kolp. 

Counsel  contends  that  the  original  letters 
and  telegrams  were  attached  to  the  deposi- 
tions of  Brazer  as  Exhibit  5.  This  is  a 
statement  by  attorneys,  but  the  record  In 
this  case  does  not  disclose  that  fact  The 
record  shows  In  this  case  that  copies  of 
confirmations  of  the  sales  are  set  out  In  Ex- 
hibit 3  to  the  deposition,  and  Exhibit  3  covers 
16  pages  of  the  statement  of  facts  and  the 
confirmation  of  the  sales  purport  to  be  ad- 
dressed to  the  respective  purchasers  to  whom 
Brazer  says  he  sold,  confirming  the  sale.  If 
Jones  is  to  be  believed,  he  sent  these  con- 
firmations to  the  purchasers — a  copy  to  Braz- 
er and  a  copy  to  appellants  at  Oklahoma 
City,  and  a  copy  to  them  at  Ft  Worth. 
Brazer  testified  these  are  the  copies  he  re- 
ceived. Kolp  say»  he  never  got  any  such 
reports  of  confirmations.  The  Jury  accepted 
the  testimony  of  Jones,  Brazer,  and  Sulli- 
van. We  think  therefore  the  evidence  suffi- 
cient to  show  Jones  was  the  agent  of  appel- 
lants, and  that  he.  In  acting  for  appellants, 
confirmed  the  sales;  also,  notifying  appellee 
that  the  sale  was  confirmed.  This  was  the 
act  of  appellants,  and  as  such  was  admissi- 
ble as  the  acts  and  declarations  made  by 
them  and  substantially  admitting  the  sale. 

We  have  been  severely  taken  to  task  for 
statJBg  that  E.  R.  Kolp  excused  himself  from 
searching  through  his  letters  and  correspond- 
ence in  question  on  the  ground  that  the 
mass  and  bulk  was  so  great  that  It  would 
take  considerable  time  to  find  tbem.  In 
speaking  of  the  correspondence  between  the 
appellants  and  Jones,  E.  R.  Kolp  says:  "I 
do  not  know  where  some  of  that  correspond- 
ence Is.  I  did  not  have  any  occasion  to  look 
for  it  *  *  *  I  read  the  depositions  in 
whl<±i  be  said  he  sent  us  copies  of  the  cor- 
respondence. I  have  not  looked  for  copies 
of  that  correspondence.  The  reason  I  did 
not  was  that  It  was  not  necessary.  I  did 
not  think  it  was  needed.  There  is  a  mass 
of  stuff  that  comes  there.  •  •  •  You 
could  not  have  a  building  large  enough  to 
keep  all  these  copies  from  four  or  five  offices. 
Whenever  he  made  a  sale  of  bran,  he  was 
supposed  to  send  us  an  account  of  it"  The 
trial  court  qualified  the  bill  of  exceptions 
taken  to  the  admission  of  this  evidence,  that 
appellants  were  given  notice  to  produce  all 
letters,  papers,  and  correspondence  in  rela- 
tion to  the  transaction.  Jones  testifies  the 
notices  of  sales  were  sent  appellants  and  were 
sent  through  June  and  July.  Brazer  tes- 
tifies that  these  were  notices  of  confirmation 
of  the  sales  received  by  him  from  appel- 
lants. The  record  does  not  show  any  other 
sales  made  by  Brazer.    The  correspondence, 


as  well  as  Kolp's  testimony,  in  sereral  plac- 
es, shows  that  he  knew  Brazer  was  making 
the  sales.  The  Jury  accepted  the  testimony 
offered  by  appellee  and  rejected  Kolp's  tes- 
timony. We  do  not  think  we  have  treated 
api>ellant8  unfairly  in  the  record,  but  have 
gone  over  it  carefully  several  times.  We 
think  we  have  correctly  quoted  the  record 
or  Its  effect  and  those  facts  which  support 
the  findings  of  the  Jury,  and,  but  for  the 
seeming  disposition  on  the  part  of  counsel 
to  attribute  to  us  oversight  tn  examining  the 
record,  we  would  not  have  filed  this  addi- 
tional finding. 
The  motion  of  the  appellants  la  overmled. 


WDSTEEIN  UNION  TELEGRAPH  00.  ▼. 
WAI.CK  et  nx. 

(CSonrt  of  Civil  Appeals  of  Texas.     AmarUlo. 
Nov.    29,    1913.      Rehearing    De- 
nied Dec.  20,  1913? 

1.  Release  (|  68*)  —  Fbattd  —  QuEsnow  eob 
Jtjet. 

In  an  action  against  a  telegraph  company 
for  injuries  to  a  wife  falling  over  a  guy  wire 
and  Btob  in  a  public  street,  defended  on  the 
RToond  that  the  wife  and  her  husband  had  re- 
leased all  claims,  evidence  htU  to  justify  the 
submission  to  the  jur^  of  the  issue  whether  the 
release  in  form  including  the  company,  was  pro- 
cured by  fraud. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  {f  109-114 ;    Dec.  Dig.  |  58.»] 

2.  Rix,EASB  (I  17*>— Fraud— ErrsoT. 

A  telegraph  company,  when  sued  for  inju- 
ries to  a  pedestrian  falling  over  a  gujr  wire  in 
a  public  street,  relied  on  a  release  reciting  that 
the  pedestrian  and  her  husband  released  from 
liability  a  railroad  company  and  all  persona  or 
companies.  The  preliminary  negotiations  for  a 
settlement  were  had  between  a  claim  agent  of 
the  railroad  company  and  the  husband  and  wif& 
who  believed  that  the  claim  agent  represented 
only  the  railroad  company.  The  claim  agent 
with  knowledge  of  that  faot  failed  to  disclose 
the  stipulation  releasing  other  companies  as 
well,  and  the  husband  and  wifa  in  reliance  on 
his  representations  signed  the  instrument  with- 
out reading  it.  Held,  that  the  claim  agent  was 
guilty  of  fraud  excusing  the  husband  and  wife 
from  their  failure  to  read  the  instrument  and 
the  telegraph  company  could  not  rely  thereon 
to  defeat  an  action  by  them  for  the  injuriea. 

[Ed.  Note. — For  other  cases,  see  Releasp, 
Cent  Dig.  (  32 ;   Dec.  Dig.  §  17.»] 

Appeal  from  District  Court,  Potter  Coun- 
ty;  J.  N.  Browning,  Judge. 

Action  by  George  F.  Walck  and  wife 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Veale  &  Davidson,  of  Amarillo,  for  appe- 
lant El  T.  Miller  and  Barrett  &  Jones,  all 
of  Amarillo,  for  appellees. 

HENDRICKS,  J.  The  appellees,  Geo.  F. 
Walck  and  wife,  Ellen  Walck,  sued  the 
Western  Union  Telegraph  Company  for  In- 
juries alleged  to  have  been  sustained  by  the 
vtiTe  at  Des  Moines,  N.  M.,  on  account  of 
falling  over  a  guy  wire  attached  to  one  of 
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appelUinfB  telegrapli  poles  and  a  "stob"  in 
a  pnblic  road  or  street,  while  trareling  from 
her  home  at  night  to  said  town.  The  result 
of  the  fall,  on  acconnt  of  pregnancy,  pro- 
duced a  miscarriage  and  premature  birth  of  a 
child,  and  consequent  suffering  and  weak- 
ness. The  matter  of  the  Injury,  the  negli- 
gence of  the  telegraph  company  and  Its 
original  liability,  aside  from  the  matter  of  a 
release,  are  not  seriously  at  Issue  upon  this 
appeal.  The  question  principally  Involved 
arises  upon  the  following  release,  executed 
by  the  appellees,  as  a  determination  of  th^r 
rights,  and  we  omit  certain  notations  and 
statements  upon  the  release  which  we  do  not 
think  are  germane  to  the  discussion. 

"In  consideration  of  the  sum  of  two  hun- 
dred fifty  and  no/100  doUars  ($260.00)  to  me 
in  hand  paid  by  the  Colorado  &  Southern 
Railway  Company,  receipt  whereof  is  hereby 
acknowledged,  I,  do  hereby  fully  and  forever 
compromise  and  settle  with  and  release  and 
discharge  said  railway  company  and  all  rail- 
way companies  whose  lines  are  operated  by 
or  In  connection  with  the  said  the  Colorado 
&  Southern  Railway  Company,  or  which  are 
a  part  of  the  system  of  the  said  company,  and 
any  and  all  persons  or  companies  of  every 
description,  who,  or  which,  may  have  con- 
tributed in  any  manner  by  any  act  or  omis- 
sion, from  any  and  all  claims,  demands  or 
causes  of  action  which  now  exist,  or  may 
hereafter  arise,  by  reason  of  ajiy  and  all 
personal  tnjurles,  of  whatever  Character  or 
description,  sustained  by  me  on  or  about  the 
9th  day  of  December,  1911,  at  or  near  Des 
Moines,  state  of  New  Mexico,  while  walking 
along  street  or  road  I  struck  a  guy  wire  to 
a  telegraph  pole  and  fell  to  ground.  At  the 
time  of  said  accident  I  was  pregnant  and 
the  blow  resulted  in  premature  birth  of  child 
which  lived  about  two  hours.  Also  for  all 
expenses  Incurred  by  reason  of  the  said  ac- 
cident and  also  for  loss  of  services  and 
companionship  of  my  said  wife,  Nora  Ellen 
Walck. 

"Bill  for  Vondier. 

"Meaning  and  intending  hereby  to  -dis- 
charge and  hereby  discharging  said  com- 
panies and  persons  and  each  of  them  from 
any  and  aU  demands  and  claims  as  fully  as 
if  said  injuries,  whether  present  or  future, 
were  all  described  herein  in  detail. 

"I  have  read  and  fully  understand  the 
foregoing  instrument  and  agree  to  same  and 
hereto  afllx  my  hand  at  Des  Moines,  N.  M., 
this  third  day  of  February,  A.  D.,  1912,  as 
my  free  and  voluntary  act  and  deed.  Nora 
Ellen  Walck.  [SeaL]  George  F.  Wal«^. 
[SeaL] 

"Correct  Calculations  correct  [Signed] 
W.  F.  DobeckL  [Signed]  R.  H.  DoolitUe, 
Claim  Agent     [Signed]   J.  H.  Bradbury. 

"Approved:  [Signed]  J.  D.  Welsh,  General 
Superintendent 

"Approved:  [Signed]  S.  G.  Arscott,  .for 
Tlce  President 


"The  above  account  has  been  examined, 
found  correct  and  is  hereby  approved  for 
payment  [Signed]  J.  H.  Bradbury,  General 
Auditor. 

"Witnesses  to  signatures:  J.  M.  Klmmel, 
address,  Des  Moines,  N.  M.;  O.  3.  Niehous, 
address, . 

"Received  February  3rd,  1912,  from  the 
Colorado  &  Southern  .Railway  Company,  In 
full  payment  of  above  account  Two  hun- 
dred and  fifty  and  noAOO  dollars.  $260.00. 
Note:  The  receipt  to  this  voucher  must  be 
dated. 

"Voucher  la  made,  or  when  signed  by 
another." 

It  is  noted  that  in  Uteral  language  the 
Western  Union  Telegraph  Company  Is  not 
a  party  to  the  Instrument  but  claims  to  be 
embraced  In  the  following  language:  "Any 
and  all  persons  or  companies  of  every  de- 
scription, who,  or  which,  may  have  contrib- 
uted in  any  manner  by  any  act  or  omis- 
sion"—which,  connected  with  the  releasing 
and  discharging  clause  of  the  instrument 
provide  for  its  exoneration  from  damages. 
This  release  was  attacked  by  the  appellees  on 
the  ground  of  fraud,  alleging  that  the  same 
was  void:  "Because  at  the  time  of  and  be- 
fore same  was  signed,  the  Colorado  &  South- 
em  agents  and  servants  who  procured  such 
Instrument  as  was  signed  procured  same 
by  representing  that  the  said  railway  had 
nothing  to  do  with  the  said  wire  or  telegraph 
line;  that  they  were  not  liable  in  any  way 
to  him;  that  the  railway  had  sold  Its  In- 
terest in  the  said  telegraph  line,  and  that 
they  would  give  him  $250  as  a  donation  or 
gift  and  that  same  would  not  interfere  in 
any  way  with  bis  real  claim  against  the 
Western  Union  Telegraph  Company  (against) 
whom  said  servants  said  he  could  recover; 
*  *  *  that  the  said  paper  was  signed  late 
at  night  while  said  wife  was  in  bed  sick,  and 
In  no  condition  to,  and  when  she  did  not  and 
could  not  iread  or  understand  said  release, 
and  plalntift  himself  had  no  glasses,  and 
wa.i  unable  to  read  at  night,  and  did  not  read 
and  could  not  read  said  Instrument  but  re- 
lied on  said  servant's  and  agent's  representa- 
tions; •  *  •  and  that  said  Instrument 
was  signed  with  the  spedflc  understanding 
and  assurance  that  It  would  not  interfere 
with  said  plaintiff's  cause  of  action."  Ap- 
pellees further  alleged  that  "the  parties  who 
procured  said  Instrument  undertook  to  tell 
plaintiff  the  substance  and  form  of  same, 
and  assured  him  that  It  was  as  above  set 
out"  and  with  the  further  allegation  that 
plaintiff  and  his  wife  believed  the  representa- 
tions made  and  relied  upon  same  when  the 
instrument  was  executed: 

The  fifth  assignment  of  error,  which  we 
think  Is  the  first  one  material  In  this  record 
which  we  should  notice,  is  that  the  court 
erred  on  account  of  the  submission  of  the 
eighth  paragraph  of  bis  main  charge  to  the 


Digitized  by 


Google 


9M 


lei  SOUTHWESTERN  BEPORTEB 


(Tex. 


Jury,  complained  of  by  three  pioposltloiis  as 
follows: 

(1)  That  the  charge  "directs  the  Jury  that 
they  may  find  for  the  plaintiffs  on  a  state 
of  facta  not  proven  on  the  trial  of  the  case." 

"(2)  The  failure  of  the  claim  agent  Niehons 
to  acquaint  appellees  with  the  fact  that  the 
effect  of  the  release  was  to  discharge  the  ap- 
pellant, and  the  fact  that  appellees  signed 
the  release  In  question  without  knowledge 
of  its  true  contents,  effect,  and  Import  would 
not  be  sufficient  to  avoid  the  release. 

"(3)  In  the  absence  of  proof  that  plaintiff 
was  prevented  from  reading  the  release,  or 
that  it  was  misread  to  him,  it  was  error  for 
the  court.  In  the  eighth  paragraph  to  allow 
the  Jury  to  find  against  the  release;  it  being 
on  its  face  a  full  and  complete  satisfaction 
of  plaintiff's  damages  and  a  release  of  all 
persons  and  corporations." 

The  following  is-  the  paragraph  of  the 
Charge  complained  of:  "On  the  other  hand, 
If  yon  believe  from  the  evidence  that  C.  J. 
Niehous,  the  claim  agent  of  the  Colorado  & 
Southern  Railway  Company,  r^resented  to 
plaintiffs  that  the  said  railway  company  was 
not  liable  to  them,  but  that  any  claim  they 
might  have  was  against  the  defendant.  West- 
em  Union  Telegraph  Co.,  and  that  the  said 
receipt  and  release  contract,  signed  by  them, 
would  not  interfere  In  any  wa^  with  their 
cause  of  action.  If  any,  against  defendant  tele- 
graph company;  and  you  believe  further  that 
the  $250  mentioned  in  said  contract  of  re- 
lease was  a  mere  gratuity  or  gift  from  said 
railway  company  and  said  Niehons,  and  not 
a  settlement  of  the  case;  and  you  further  be- 
lieve from  the  evidence  that  the  plaintiffs  be- 
lieved said  representations  to  be  true,  and 
that  they  in  good  faith  received  and  accept- 
ed said  sum  as  a  gift  or  gratuity  and  not  as 
a  settlement  and  satisfaction  of  any  dam- 
ages or  losses  which  they  may  have  sustain- 
ed by  reason  of  the  accident  in  question;  and 
you  further  believe  that  said  Nlehous  paid 
over  to  plaintiffs  the  money,  and  procured 
from  them  the  said  release,  and  that  in  so 
doing  he  represented  to  them  that  said  re- 
lease was  merely  a  receipt  for  the  money ; 
and  you  further  believe  that  they  accepted 
said  money  and  signed  said  receipt  and  re- 
lease without  knowledge,  on  their  part,  of 
the  true  contents,  effect,  and  import  of  the 
same,  and  that  said  Nlehous  purposely  with- 
held and  concealed  from  plaintiffs  that  said 
instrument  purported  and  had  the  effect  of 
releasing  any  claim  for  damages  they  may 
have  had  against  the  Western  Union  Tele- 
graph Company— then,  if  you  so  find  and 
believe  from  the  evidence,  the  said  release 
will  not  operate  as  an  acquittance  to  said 
telegraph  company,  and  would  not  deprive 
plaintiffs  of  the  right  to  recover  in  this  case, 
if  you  believe  they  are  entitled  to  recover 
under  the  evidence  and  the  law  given  yon 
elsewhere  in  this  charge." 

The  evidence  discloses  that  prior  to  the 
execution  of  the  release,  preliminary  nego- 


tiations with  reference  to  settlement  had 
been  made  between  the  parties,  the  claim 
agent  Niehons  having  been  In  Des  Moines 
three  or  four  days  prior  to  the  execution 
of  the  release,  for  the  purpose  of  Investigat- 
ing the  matter,  that  upon  his  last  visit,  im- 
mediately prior  to  the  execution  of  the  re- 
lease, appellees,  Walck  and  wife,  had  of- 
fered to  accept  $400  in  settlement  of  their 
claim  against  the  Colorado  ft  Southern  Rail- 
way Company,  and  that  at  this  time  said 
claim  agent  representing  the  said  railway 
company,  offered  the  sum  of  $250,  which 
was  rejected.  We  conclnde  that  at  no  time 
during  the  negotiations  did  appellees  Walt^ 
know  that  the  claim  agent  Niehons  was  in 
any  manner  representing  the  Western  Union 
Telegraph  Company,  but  believed  that  he 
was  representing  solely  and  exclusively  the 
Colorado  &  Southern  Railway  Company.  We 
find  that  the  appellees  inqnlred  of  this  claim 
agent,  at  the  time  of  the  last  visit  that  the 
latter  made  to  Des  Moines  for  the  purpose 
of  settling  the  claim  prior  to  the  execution  of 
the  instrument,  if  the  Western  Union  Tele- 
graph Company  was  concerned  in  the  noM&e 
of  settlement,  and  that  said  Nlehous  an- 
swered that  he  did  not  know.  We  find  that 
the  appellees  did  not  have  any  knowledge 
of  the  true  contents,  effect,  and  Import  of 
said  Instrument  at  the  time  of  its  execution. 
Nlehous  says :  "They  asked  me  whether  the 
Western  Union  was  concerned.  I  told  them 
I  did  not  know,  and  I  did  not  at  that  time," 
bnt  "before  I  went  to  Des  Moines  [the  last 
time  when  he  made  the  settlement]  I  learn- 
ed that  the  Western  Union  was  concerned." 
Again  he  said :  "I  never  said  anything  about 
the  Western  Union  being  concerned  in  the 
release.  They  were  once  talking  about  the 
Western  Union,  and  I  told  them  I  did  not 
know  about  it"  He  further  says,  meaning 
at  the  time  of  the  settlement:  "It  was  not 
necessary  for  me  to  mention  the  Western 
Union.  I  did  not  purposely  leave  ont  the 
Western  Union.  It  ju»t  happened  that  noth- 
ing was  said  about  it"  He  claims  that  the 
night  the  release  was  made  he  said  nothing 
to  the  appellees,  except  that  he  Informed 
them  that  the  release  was  a  full  release  for 
the  accident  and  the  injury.  He  also  says 
that  appellees  understood  the  release,  and 
we  presume  and  find  that  this  is  the  manner 
this  witness  claims  they  understood  It:  "I 
did  not  say  'agidnst  all  companies'  [mean- 
ing, of  course,  that  he  did  not  inform  them 
that  it  was  a  release  against  all  companies}. 
I  said,  'Do  yon  understand  that  yon  are 
through  with  this  matter,  and  that  this  re- 
leases for  this  accident  entirely?*"  Of 
course  the  question  Is  naturally  suggested. 
With  whom  and  with  what  companies  the 
appellees  had  finished  their  negotiations? 
As  stated,  these  people  had  been  dealing 
with  him  as  the  ag«it  of  the  Colorado  ft 
Southern,  and  not  as  a  r^resentative  of 
the  Western  Union.    They  had  asked  him  If 
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the  Western  Union  was  concerned  In  set- 
tlement, and  be  bad  Informed  them  that  they 
were  not  Unless  they  had  some  other 
knowledge  from  another  source^  not  appar- 
ent in  this  record,  we  do  not  understand 
how  it  could  be  urged  that  this  witness  Im- 
parted any  Information,  especially  with  ref- 
erence to  the  Western  Union  Telegraph  Com- 
pany, and  we  find  tttat  the  communications 
which  "he  daims  he  actually  made  are  In  the 
nature  of  suppression  and  dec^t.  He  knew 
that  they  were  dealing  with  him  as  the 
agent  of  the  railway;  even  according  to  bis 
own  testimony  he  bad  aoquired  information 
before  the  night  of  the  settlement  that  the 
Western  Union  was  directly  interested,  and 
upon  paying  Oiem  cash  in  the  sum  of  $260 
upon  tliat  particular  occasion,  he  immediate- 
ly drew  upon  tbe  Western  Union  for  the  full 
amount,  evidently  for  reimbursement.  We 
think  this  witness  was  mistaken  when  he 
says  that  it  was  not  necessary  for  Urn  to 
mention  the  Western  Union  when  this  re- 
lease was  executed,  and  that  "it  Just  hap- 
I>ened"  that  nothing  was  said  about  the  mat- 
ter, and  that  a  consistent  course  to  exclude 
information  with  reference  to  the  real  bene- 
ficiary of  this  release  and  of  this  settlement, 
for  the  purpose  of  obtaining  a  settlement  of 
this  charactw  from  these  people,  was  in 
reality  practiced  by  this  claim  agent  We 
find  that  he  Informed  the  appellees  he  was 
a  lawyer,  and  that  be  informed  them  that 
he  knew  that  the  Colorado  &  Southern  was 
not  liable  for  any  damages  with  reference  to 
the  guy  wire  over  which  the  woman  stumbled, 
and  further  Informed  them  that  their  ground 
of  action  was  against  the  Western  Union, 
and  that  he  understood  the  situation  because 
be  was  an  attorney.  On  the  night  of  the 
execution  of  the  release,  a  smoky  lantern 
was  the  light  afforded  for  that  purpose.  In 
accordance  with  the  verdict  of  the  Jury  and 
the  testimony  of  the  appellees,  by  which  we 
are  bound,  we  find  that  the  appellees  did  not 
read  this  release  upon  this  occasion,  and  that 
nether  Walck  nor  bis  wife  knew  that  the 
language  purporting  to  release  their  claim 
for  damages  "against  all  companies"  was 
contained  In  said  instrument  We  also  con- 
clude :  That  upon  this  particular  night  this 
claim  agent  improperly  suppressed  the  fact 
to  these  people  that  the  Western  Union  Tele- 
gmpb  Company  was  interested  in  said  set- 
tlement, and  further  find  that  they  would  not 
have  signed  the  same  if  they  believed  that 
It  purported  to  settle  their  claim  against 
tliat  company.  The  30th  of  January,  at  the 
time  the  appellees  demanded  $400  and  $200 
was  offered,  was  the  date  of  the  principal 
negotiations  between  the  agent  and  the  ap- 
pellees, and  on  February  1, 1012,  immediately 
following,  Mrs.  Walck  dictated  the  follow- 
ing letter,  written  by  her  husband,  however 
signed  in  her  name,  abd  which  was  an  at- 
tempted offer  of  acceptance  of  the  $250,  the 
proposition   previously   rejected    by    them: 


"Des  Moines,  N.  M.  Feb.  1,  1912.  Mr.  G.  J. 
Mebous,  827  Cooper  BulldlJog,  Denver,  Colo. 
— Kind  Sir:  As  I  am  not  getung  my  health 
here  as  fast  as  I  ought  to  and  I  will  have 
to  be  taken  away  from  here  at  once  to  a 
lower  altitude,  and  have  to  be  treated  there 
by  a  good  doctor  for  my  hips  as  I  am  getting 
weaker  and  the  circulation  is  not  right  in  my 
lower  limbs;  I  have  come  to  think  that  I 
will  better  Uke  the  $250.00.  Now  this  is 
small  for  my  suffering  and  the  loss  of  my 
baby,  and  it  will  take  nearly  all  of  it  to  pay 
our  debts  here  for  we  must  pay  our  doctor. 
I  have  been  since  the  night  of  the  9th  of  De- 
cember, 1911,  until  now  not  able  to  do  any- 
thing, and  have  been  in  pain  most  of  the 
time.  Please  let  us  know  Just  when  you  will 
be  here.  I  think  the  C.  &  S.  R.  B.  Co.  ought 
to  famish  us  tickets  to  Shattuck,  Okla.  I 
am.  Very  Bespectfully,  Mrs.  Nora  EHlen 
Walck,  Des  Moines,  N.  BI."  That  the  agent 
NiehouB  received  mid  letter  on  the  morn- 
ing of  the  3d  of  February,  arriving  at  Des 
Moines,  N.  M.,  at  11  o'clock  at  night  said  set- 
tlement having  been  effectuated  between  11 
and  12 — about  30  minutes  being  consumed  for 
that  purpose — and  that  upon  the  particular 
occasion  Mrs.  Walck,  who  in  this  record  was 
at  least  acting  as  the  agent  of  her  husband, 
with  reference  to  some  of  the  n^otlations 
and  the  writing  of  said  letter,  was  in  bed 
and  in  a  weakened  condition. 

[1,2]  The  appellant's  first  proposition 
leveled  at  the  charge  of  the  court,  quoted 
by  us,  complaining  that  it  was  a  submis- 
sion to  find  for  the  plaintiff  on  a  state  of 
facts  not  proven  on  the  trial  of  the  cause, 
is  not  sustained  by  the  record;  and  the 
second  proposition,  that  the  failure  of  the 
claim  agent  to  acquaint  appellees  with  the 
true  contents  of  the  release  would  not  be 
sufficient  to  avoid  said  release,  is  a  singling 
out  by  appellant  of  one  particular  phase  of 
the  evidence,  which,  with  other  evidence 
in  the  case,  we  think  is  sufficient  to  sustain 
the  verdict  of  the  Jury  as  to  the  voidability 
of  said  instrument;  and,  as  to  the  third 
proposition,  that  in  the  absence  of  proof 
that  plaintiff  was  prevented  from  reading 
the  release,  or  that  it  was  misread  to  him, 
the  court  ^red  in  its  submission  of  said 
charge  to  the  Jury,  we  think  that  the  line 
of  authorities  apply  that  (although  we 
should  assume  that  the  most  of  the  acts 
and  representations  were  made  Just  a  few 
days  prior  to  the  execution  of  the  release) 
the  appellees  had  the  right  to  rely  upon 
the  statements  of  the  claim  agent,  and  if 
they  did  not  read  the  release,  were  thrown 
off  their  guard,  believing  that  it  was  solely 
a  settlement  with  the  Colorado  &  Southern 
Railway  ComiKiny,  and  that  the  Western 
Union  was  not  concerned  In  it  Even  if 
most  of  the  representations  were  made  on 
the  30th  of  January,  upon  which  appellees 
relied,  the  appellant's  agent  knew  at  the 
time  he  received  the  letter  on  the  3d  of  Feb- 
ruary, accepting  the  $250  proposition,  that 
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these  people  believed  tbat  they  were  accept- 
ing a  proposition  with  the  Colorado  & 
Southern  Railway  Company,  and  with  no 
other  company,  and  his  conduct,  at  the  time 
the  release  was  executed,  relative  to  the 
suppression  of  material  facts,  connected 
with  the  statements  made  by  him  and  the 
negotiations  which  had  transpired  between 
them  prior  to  that  time.  Indicate  a  case  of 
fraud,  which,  we  are  inclined  to  think,  even 
If  there  were  some  opportunity  afforded  to 
the  appellee  to  read  the  release  at  the  time 
It  was  executed,  was  calculated  to  throw 
the  appellee  off  his  guard,  and  It  does  not 
lie  In  the  mouth  of  appellant  to  say,  "Tou 
should  have  read  the  release,  and  If  you  did 
not  do  so,  you  are  bound  by  Its  contents." 
The  case  of  Labbe  t.  Corbett,  69  Tex.  603, 
6  S.  W.  809,  decided  by  the  Supreme  Court 
of  this  state,  speaking  through  Justice  Stay- 
ton,  was  one  Involving  a  transaction  where- 
by Corbett  agreed  that  Labbe  should  have 
the  use  of  1,000  "picked"  ewes  for  the  pe- 
riod of  three  years,  and  under  this  agree- 
ment 1,000  ewes  were  delivered.  The  trial 
court  Instructed  the  Jury  as  follows:  "The 
Jury  are  further  Instructed '  that  If  the  de- 
fendant Labbe  knew  of  the  diseased  con- 
dition of  said  sheep  when  he  received  them, 
under  said  contract,  or  by  the  use  of  ordi- 
nary care  and  diligence  could  have  known 
of  their  diseased  condition,  then  they  are 
further  instructed  that  sudi  diseased  con- 
dition of  said  animals,  or  subsequent  loss 
therefrom,  Is  no  defense  in  this  ,  action  to 
the  plaintifT's  demand,  and  you  will  find  for 
the  plaintiff."  The  appellant  assigned  this 
charge  as  error.  The  Supreme  Court,  In 
commenting  on  this  charge  complained  of 
and  given  by  the  trial  court,  used  the  fol- 
lowing language:  "Tills  charge  Is  assigned 
as  error,  in  that  it  makes  the  appellant  lia- 
ble, although  the  Jury  may  have  believed 
tliat  the  appellee  made  the  misrepresenta- 
tions alleged  to  have  been  made  by  him.  If 
by  the  exercise  of  ordinary  care  and  dili- 
gence the  appellant  might  have  ascertain- 
ed that  the  representations  were  not  true. 
•  •  • "  In  this  case  the  real  diseased 
condition  of  the  sheep  was  known  by  ap- 
pellee when  the  same  were  delivered,  and 
the  appellant,  with  his  agents,  in  person  re- 
ceived the  sheep,  and  it  seems  that  some 
of  the  agents  who  were  with  him  at  that 
time  knew  of  the  diseased  condition,  but 
that  appellant  did  not  The  Supreme  Court 
said,  "The  misrepresentation  alleged  to  have 
been  made  was  one  material  in  charac- 
ter, and,  if  made,  calculated  to  prevent  an 
examination  by  the  appellant  for  himself  to 
ascertain  the  true  condition  of  the  sheep, 
and  it  related  to  a  matter  of  which  the  ap- 
I)ellee,  from  his  own  statement,  had  actual 
knowledge,"  and  quoting  from  the  English 
case  of  Railway  Company  v.  Klsch,  L.  R.  2, 
H.  L.  120,  Justice  Stayton  continues:  "When 
once  It  is  established  that  there  has  been 
any  fraudulent  miarepresentaUon  by  wlilch 


a  person  has  been  Induced  to  enter  Into  a 
contract,   It  Is  no  answer  to  his  claim  to 
be  relieved  from  it  to  tell  him  that  he  might 
have  known  the  truth   by  proper  inquiry. 
He  has  a  right  to  retort  upon  his  objector, 
*Tou,  at  least,  who  have  stated  that  which  la 
untrue    •    •    •    for  the  purpose  of  driving 
me  Into  a  contract,  cannot  accuse  me  of 
want  of  caution,  because  I  relied  implicitly 
upon  your  fairness  and  honesty.'"    The  ap- 
pellees, Walck  and  wife,  said  that  they  re- 
lied on  the  statements  made  by  Mr.  Nlehons, 
and  the  husband  said  that  Nlehons  "acted 
very  friendly  with  him."     Justice  Stayton 
concluded   that  such   a   charge,  under   the 
evidence  in  that  case,  to  the  effect  that  If  a 
man  receiving  the  isheep  could  have  known 
of  their  diseased  condition  by  the  use  of 
ordinary  care,  in  .view  of  the  fraud  and  mis- 
representation,  was  error,    and   upon   that 
and  another  ground  reversed  the  cause.    In 
this  case  the  Jury  having  found  the  fraudu- 
lent representations,  and  the  fact  that  the 
appellees  relied  upon  the  same,  we  are  in- 
clined to  think  and  so  hold  that  appellant  is 
not  in  a  position  to  complain  of  the  verdict 
of  this  Jury,  and  believe  that  a  clear  cause 
of  fraud  was  made  out  against  appellant 
In  this  connection,  the  ninth  assignment 
of  error  Is  a  complaint  because  the  court 
refused  to  give  In  charge  to  the  Jury  a  re- 
quested Instruction,  to  the  effect  that  If  the 
Jury  find  that  the  witness  Nlehous  presented 
to  plaintiff  and  his  wife  the  release  In  evi- 
dence, and  they  had  the  opportunity  to  read 
the  provisions  of  said  release  and  knew  or 
could  have  known  by  the  exercise  of  ordi- 
nary care  the  contents  of  said  instrument 
and  knew  or  could  have  known  by  the  ex'er- 
dse  of  such  care  that  they  were  releasing 
all  other  companies  and  persons  who  ml^t 
have  been  connected  with  the  placing  of  the 
guy  wire  In  question,  and  further  believed 
that  no  deception  was  practiced  by  Nlehons 
against  plaintiffs  to  find  for  the  defendant 
company.    If  no  dec^tlon  was  practiced  by 
Nlehous  against  the  man  and  his  wife,  of 
course  they  could  not  recover  In  any  event, 
and  the  question  of  fraud,  we  take  it  was 
amply  submitted   to  the  Jury,   at  least   as 
against  the  objections  we  find  in  this  brief 
leveled  at  the  charge  of  the  court    If  there 
were  fraud  in  the  transaction,  which  the  Jury 
found,  we  believe  that  a  sufficient  analogy 
exists  between  this  case  and  the  Labbe-Cor- 
bett  Case  for  its  application  to  this  record, 
and  in  holding  that  the  other  elements  of  the 
special  charge  submitted  by  appellant  ^th 
reference  to  the  opportunity  to  read  the  re- 
lease and  the  matter  of  appellees'  negllgeiice 
In  not  reading  the  same,  were  Inappropriate 
to  this  case.    That  part  of  the  special  charge 
Is,  in  substance,  the  same  as  the  court  save. 
discussed   in   the   Labbe-Corbett   Case,    and 
which    Justice    Stayton    condemned    as    Im- 
proper.   Again,  the  Supreme  Court  has  said: 
"The  defendant  in  error   claims   that   Mrs. 
Conn  was  guilty  of  negligence  In  rigning  the 
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deed  of  tniBt  wlthont  readlbs  %  uid  tbete- 
fore  ttie  court  ought  not  to  reform  the  in- 
strament  according  to  her  testimony.  If  the 
fallare  to  read  the  instrument  wag  unex- 
plained, and  there  was  no  reasonable  excnse 
for  It,  this  proposition  would  be  correct, 
but,  when  the  party  is  misled  by  the  fraudu- 
lent representation  of  the  other  party,  and 
-caused,  by  confidence  in  such  person  and  his 
representations,  to  sign  the  instrument  with- 
out reading  it,  this  does  not  constitute  such 
negligence  as  will  deprive  the  maker  of  the 
instrument  of  equitable  relief  from  the  con- 
sequences of  the  fraudulent  representation. 
Chatham  ▼.  Jones,  69  Tex.  744  [7  B.  W.  800]." 
•Conn  y.  Hagan,  93  Tex.  33»-339,  66  S.  W.  323. 

Appellant  asserts  that  certain  representa- 
tions were  made  beforehand,  and  if  those 
were  not  repeated  or  made  at  the  time  of  the 
execution  of  the  instrument,  and  if  they  bad 
the  opportunity  to  read  the  same,  there  could 
be  no  recovery.  In  view  of  the  previous 
negotiations,  when  the  letter  was  dictated 
by  Mrs.  Walck  and  written  by  her  husband, 
«nd  Yecelved  by  Nlebous  and  accepted  by 
him,  which  appellant  InslstB  was  done  in 
discussing  another  phase  of  the  case,  the  set- 
tleihent  and  .  release  are  bound  to  have 
been  based,  and  their  minds  met,  upon  what 
had  transpired,  and  the  Western  Union  was 
excluded  between  these  parties  from  all  nego- 
tiations, and  with  reference  to  which  the 
claim  agent  had  full  knowledge.  Confining 
this  opinion  to  questions  distinctly  raised, 
and  not  considering  questions  outside  of  the 
scope  of  the  assignments  and  propositions 
made  by  appellant,  and  having  attempted  to 
carefully  consider  this  record  and  all  the 
assignments  of  the  appellant,  and  believing 
that  the  cause  should  be  affirmed,  we  over- 
rule all  other  assignments  not  discussed  by 
us ;  the  previous  discussion,  we  believe,  suf- 
ficiently concluding  the  material  assignments 
.  «f  appellant 

Affirmed. 


MIXON  T.  WALLIS  et  aL 

(Court  of  (^vil  Appeals  of  Texas.     San  Anto- 
nio.   Nov.  26.  1913.    Behearing  De- 
nied Dec   20,   1913.) 

1.  juoourt    (i    199*)  —  notwithstahdiho 

Verdict— Gbounds. 

Judgment  uon  obstante  veredicto  Is  per- 
missible only  when  there  is  nndisputed  evidence, 
outside  of  the  facts  found  by  the  jury,  on  which 
*  verdict  should  have  been  directed. 

[Ed.  Note.— For   other   cases,   see  Judgment, 
Cent  Dig.  §!  367-375;   Dec  Dig.  S  1997] 

2.  Tbespass  to  Try  Titlb  (J  41*)— BSvidenok 
OP  TiTLK— Sufficiency. 

In  trespass  to  try  title,  wherein  an  inter- 
vener and  the  defendants  B.  claimed  under  the 
ten-year  limitation  by  virtue  of  the  fact  that 
their  ancestor  had  had  the  adverse  possession  of 
a  part  of  the  land  continuously  for  ten  years 
before  the  suit  and  had  cultivated  during  that 
time  five  or  six  acres,  evidence  held  not  to  show 
that  the  ancestor  had  conveyed  to  defendant  H. 


160  acres  including  tiie  land  Improved,  bo  as  to 
preclude  the  Intervener  and  Uie  certain  defend- 
ants from  asserting  title  to  160  acres  by  virtue 
of  the  ancestor's  &provement8  and  possession. 
[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  U  62,  63;  Dec  Dig.  i 
41.*] 

3.  Advsbsk  Possession  (S  107*)— Boundabies 
— Statutoby  Pkovisionb. 

Kev.  Civ.  St.  1911,  art  5676,  providing  that 
adverse  possession  shall  be  construed  to  em- 
brace not  more  than  160  acres,  including  the 
ImpiovementB,  or  the  number  of  acres  actually 
inclosed,  should  the  same  exceed  160  acres,  does 
not  give  a  possessor  160  acres  in  separate  par- 
cels to  be  selected  by  him  or  any  one  else,  but 
contemplates  that  he  shall  receive  160  acres  in 
a  l>ody  designated  by  the  court  and  one  can- 
not acquire  a  parcel  in  one  comer  of  a  survey 
and  another  parcel  in  another  comer;  the  to- 
tal aggregating  160  acres. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  J  624;    Dec.  Dig.  I  107.*] 

4.  Deeds  (I  8*)— Advebse  Possmssioir— Pob- 
CHASEB— Rights  Acquibkd. 

The  location  .of  land  claimed  by  adverse 
possession  within  Rev.  Civ.  St  1911,  art  5076, 
providing  that  adverse  possession  shall  be  con- 
strued to  embrace  not  more  than  160  acres  in- 
dading  the  improvements,  is  fixed  to  a  certain 
extent  and  a  purchaser  from  the  possessor  must 
take  notice  of  that  fact,  and  of  the  fact  that  he 
acquires  no  title  unless  he  purchases  the  land 
whose  location  is  so  fixed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  13-18,  408-412;    Dec  Dig.  S  8.*] 

6.  Advebse  Possession   (f  107*)— Tiiu  Ao- 

quibed— Conveyances. 

Where  a  third  person  acquiring  title  by 
adverse  possession  to  160  acres  in  a  survey 
claimed  by  plaintiff  did  not  acquire  any  title 
to  the  particular  160  acres  claimed  by  defend- 
ant under  a  supposed  conveyance  from  the  third 
person,  and  defendant  surrendered  to  plaintiCT, 
plaintiff  was  not  prejudiced  by  the  supposed 
conveyance,  and  he  could  not  appropriate  the 
land  acquired  by  the  tliird  person. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |  624 ;   Dec  Dig.  {  lOT.*] 

6.   COUBTB    (I     107*)— DeCISIONB— WlTHDBAW- 

AL  or  Opirionb— EmCT. 

Where  an  appellate  court  withdraws  an 
opinion,  it  should,  in  deference  to  the  court's 
wishes,  be  treated  as  if  never  rendered. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  i  360;   Dec  Dig.  |  107.*] 

Appeal  from  District  Court  Harris  Coun- 
ty;   Norman  G.  Kittrell,  Judge. 

Suit  in  trespass  to  try  title  by  Lockhart  H. 
Wallls  against  Mrs.  C.  Benin  and  others  in 
which  Ira  Mlxon  intervened.  From  a  judg- 
ment for  plaintiff,  the  intervener  appeals. 
Reformed  and  affirmed. 

See,  also,  146  S.  W.  651. 

F.  F.  &  Bk  T.  Chew,  of  Houston,  for  arod- 
lant  Baker,  Botts,  Parker  &  Garwood  and 
Atkinson  &  Atkinson,  all  of  Houston,  for  ap- 
pellee 

MOURSUND,  J.  This  is  a  suit  in  tres- 
pass to  try  title,  instituted  by  appellee  Wallls 
against  Mrs.  C.  Bonln  and  her  husband,  T.  R. 
Bonln.  Masterson  Irrigation  Company,  Geo. 
D.  ChUdress,  H.  Yoakum,  H.  J.  Miller,  W.  G. 
Rlchbourg,  K.  C.  Barkley,  J.  F.  McQueen, 
Thos.  B.  Mitchell,  R.  B.  Cheshire,  adminis- 
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trator,  H.  Masteraon,  Ingbam  S.  Roberts,  D. 
H.  Hardy,  the  firm  of  Hardy  &  Roberts,  W. 
L.  Thompson,  and  Wm.  Metzler  to  recover 
the  Andrew  Lawson  one-third  league  of  land. 
Ira  Mizon  Intervened,  complaining  of  plain- 
tiff and  all  defendants  except  Bonln  and 
wife,  claiming  the  land  In  controversy,  plead- 
ing the  ten-year  statute  of  limitation  In  sup- 
port of  his  title,  and  praying  judgment 
against  all  of  said  parties  for  the  title  and 
possession  of  the  land,  and  further  praying 
that,  if  his  plea  for  the  recovery  of  the  entire 
tract  be  not  sustained,  then  that  he  be  al- 
lowed to  recover  160  acres  thereof,  to  In- 
clude his  Improvements,  and  to  be  surveyed 
off  for  him  under  'the  direction  of  the  court 
Bonln  and  wife  pleaded  not  guilty  the  ten- 
year  statute  of  limitation,  and  prayed  that 
if  Mr&  Benin's  title  to  the  entire  tract  be 
not  sustained,  then  that  160  acres  includ- 
ing her  improvements  be  surveyed  under  the 
direction  of  the  court  and  set  aside  to  her. 

All  parties  took  part  in  the  Impaneling  of 
the  Jury,  but,  after  the  pleadings  were  read, 
all  defendants  except  Bonln  and  wife  with- 
drew their  defenses  and  admitted  that  Wallis 
had  title,  while  Bonln  and  wife  and  Ira  Mix- 
on  admitted  that  plaintiff  had  record  title  to 
the  land,  but  claimed  160  acres  of  the  land  In 
controversy  under  their  plea  of  limitation  of 
ten  years.  Thereupon  the  case  was  sub- 
mitted upon  the  following  special  issues: 

"Question  1.  Do  yon  find,  or  do  you  not, 
that  C.  Mlxon  had  'peaceable'  and  'adverse' 
possession  of  any  part  of  the  Andrew  Law- 
son  one-third  of  a  league,  cultivating,  using, 
or  enjoying  the  same  for  10  years  continu- 
ously before  the  date  of  the  filing  of  this 
suit,  which  was  on  the  14th  day  of  January, 
1910?"  To  which  the  Jury  answered:  "We 
find  he  did." 

"Question  2.  If  you  answer  the  foregoing 
question  in  the  affirmative,  you  wUl  then 
answer  the  following  question:  How  many 
acres  do  you  find  that  he  so  had  In  posses- 
sion Inclosed,  cultivating,  using,  and  enjoy- 
ing the  same?"  To  which  the  Jury  answered: 
"We  find  he  had  five  or  six  acres." 

"Question  3.  Do  you  find,  or  do  yon  not 
find,  that  Mlxon  recognized  the  right  of  Lo- 
pez to  the  bam  and  the  lot  or  inclosure 
around  it  and  held  the  same  from  the  time 
Loi>ez  left  untU  the  time  of  his  (Mlxon's) 
death,  under  the  permission  given  him  by 
Lopee  or  by  Converse  who  was  the  agent  for 
Ricliards,  the  owner,  and  that  Mlxon  recog- 
nized the  right  of  Lopez  or  Richards  to  the 
bam,  which  was  a  part  of  the  land?"  To 
which  the  Jury  answered:  "We  And  he  did 
not" 

Upon  these  findings  the  court  upon  motion 
of  Wallis,  entered  Judgment  that  the  Bonlns 
and  Mlxon  recover  of  Wallis  six  acres  upon 
which  their  Improvements  are  Eltuated,  to  be 
surveyed  off  and  partitioned  to  them ;  that 
Wallis  recover  of  all  defendants  and  the  in- 
tervener Mlxon  all  of  the  land  except  said 
sU  acres;  that  plaintiff  might  have  a  writ 


of  possession  for  the  land  awarded  him 
at  any  time  after  60  days  from  date  of  the 
Judgment  and  that  all  defendants  and  the 
intervener  recover  of  plaintiff  all  costa  An 
appeal  from  this  Judgment  taken  by  lOzon 
and  the  Bonlns  was  dismissed  by  the  M  Paao 
Court  of  Civil  Api)eal8  because  the  Judgment 
was  not  final  on  account  of  its  failure  to  dis- 
irase  of  the  issue  between  the  Intervener  and 
the  defendants  other  than  the  Bonlns.  See 
146  &  W.  651.  On  August  9,  1912,  on  motion 
of  Wallis,  Judgment  was  entered  nunc  pro 
tunc,  which  disposed  of  the  issue  between  the 
intervener  and  the  Bonlns  as  against  the 
other  defendants.  Appeal  was  perfected  by 
Mlxon  and  the  Bonlns.  The  court  granted 
the  motion  of  plaintiff  Wallis  for  a  Judgment 
in  his  favor  notwithstanding  the  verdict  on 
the  ground  that  the  undisputed  evidence 
showed  that  C.  Mlxon,  former  husband  of 
Mrs.  Benin  and  father  of  Ira  Mlxon,  had, 
about  seven  years  prior  to  the  trial  of  the 
cause,  conveyed  to  William  Metzler  160  acAs 
out  of  the  Andrew  Lawson  survey  and  had 
placed  Metzler  in  possession  thereof,  which 
was  still  held  by  Metzler,  who  had  Ua- 
provements  thereon.  The  theory  adopted  by 
the  court  was  that  by  reason  of  the  liacts  bo 
found  C.  Mlxon  had  applied  his  claim  to  the 
160  acres  held  by  Metzler  and  had  exhausted 
his  dalm  to  the  Lawson  survey. 

[1]  By  various  assignments  the  appellants 
question  the  right  of  the  court  to  enter  Judg- 
ment for  plaintiff  for  all  the  land  except  six 
acres,  and  contend  that  Judgment  should 
have  been  entered  for  appellants  t<a  160 
acres  to  Include  their  improvements.  It  is 
not  denied  that  the  findings  of  the  Jury  are 
such  as  to  warrant  and  require  a  Judgment 
in  favor  of  Ira  Mlxon  and  the  Bonlns  for 
160  acres  of  land,  unless  the  facts  are  such 
as  to  Justify  a  Judgment  non  obstante  vere- 
dicto under  the  theory  adopted  by  the  court 
It  is  only  when  there  Is  undisputed  evidence 
outside  of  the  facts  found  by  the  Jury,  by 
reason  of  which  a  Judgment  should  have 
been  instructed  in  favor  of  the  party  in 
whose  favor  Judgment  was  rendered,  that 
a  Judgment  non  obstante  veredicto  can  be 
upheld.     Fant  v.  SulUvan,  152  S.  W.  515. 

[2]  It  becomes  necessary  therefore  to  in- 
vestigate the  evidence  to  see  whether  it  was 
of  such  a  character  as  to  Justify  the  court  in 
ignoring  the  findings  of  the  Jury  and  ren- 
der Judgment  contrary  thereto.  Plaintiff  on 
one  side  and  the  intervener  and  the  Bonlns 
on  the  other  stubbornly  fought  out  the  is- 
sues submitted  to  the  Jury,  and  it  appears 
that  the  intervener  put  defendant  Metzler 
upon  the  witness  stand  for  the  purpose  of 
showing  that  C.  Mlxon  had  claimed  the  en- 
tire tract  of  land,  and,  after  denying  soch 
to  be  the  fact  he  finaUy  admitted  it  to  be 
trae.  Incidentally,  he  testified  that  he  built 
his  first  Improvements  on  the  land  with  C 
Mlxon's  permission,  about  eight  years  before 
the  trial,  and,  being  asked  to  state  whether 
or  not  ha  had  a  contract  to  buy  the  land 
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from  Bfizon,  be  said:  "Tee,  we  had  a  kind 
of  contract  As  to  Its  being  a  written  con- 
tract, will  say  there  was  something  made, 
but  I  don't  know  what  went  with  It  I  have 
tried  to  find  it  and  can't  find  it  It  was  be- 
fore the  time  of  that  controversy  ont  there 
between  Childress  and  Mr.  WalUa,  and  Yoak- 
nm  and  Cheslilre  and  all  the  rest  of  them; 
that  was  abont  two  years  before  that"  Up- 
on being  asked  whether  he  ever  paid  Iflxon 
anything  on  the  contract,  he  replied:  "No, 
sir;  I  never  did  pay  him  anything  on  it" 
On  cross-examination  he  testified:  "One hun- 
dred and  sixty  acres  I  bought  from  Mr. 
Mixon,  that  is  what  I  bargained  for.  I 
went  into  possession  of  it,  and  am  In  pos- 
session of  It  now  under  my  purchase  from 
him;  I  thought  I  was  going  there  and  get- 
ting the  land,  and  it  would  be  all  right  and 
I  went  to  work.  It  has  been  abont  seven 
years  ago  that  I  bought  this  160  acres  of 
land  from  him.  We  made  a  kind  of  a  con- 
tract on  it  I  went  into  possession  and  got 
160  acres  with  his  permission.  I  didn't 
build  on  it,  but  I  put  a  fence  on  it  and  farm- 
ed there,  and  I  am  there  now.  I  later  built 
on  it  I  have  been  building  on  it  now,  and 
my  house  is  there  now.  I  claim  that  160 
acres  by  virtue  of  my  contract  with  Mr.  Mix- 
on.  Then  after  that,  two  years  after  that, 
why  they  came  and  they  claimed  it,  I  mean 
Mr.  Childress,  Cheshire,  and  that  crowd, 
and  they  went  I  got  a  deed  from  them,  a 
piece  of  a  deed.  Wallls  never  did  come  to 
me;  yes,  Wallls  came  and  claimed  it  Wal- 
lls never  said  anything  to  me  about  it;  Mr. 
Majors  was  the  man  that  came  to  my  house 
several  times.  I  went  into  possession  of  this 
160  acres  seven  years  ago.  I  put  a  fence 
on  it  and  farmed  pn  it,  and  after  that  I 
went  to  building  on  it  *  *  *  I  know 
the  lines  of  my  160  acres  that  this  man  let 
me  have;  Mr.  Cheshire  and  one  or  two  more 
marked  it  off  for  me.  As  to  whether  or 
not  Mr.  Mixon  also  marked  it  off,  he  was 
with  us,  and  I  went  into  possession  of  It 
under  my  purchase  from  Mr.  Mixon,  I 
thought  I  was  getting  that  land.  That  is 
the  instrument  the  instrument  that  I  was 
talking  about  that  I  say  I  lost  It  is  gone, 
and  I  don't  know  what  went  with  it  That 
is  the  contract  he  gave  me;  I  don't  know 
what  went  with  it ;  I  did  not  give  any  notes 
tor  ^t" 

We  copy  from  his  testimony,  on  redirect 
examination,  the  following:  "That  160  acres 
I  have  got  was  marked  off.  It  is  south,  both 
south  and  west  It  does  not  take  in  this 
bam,  and  don't  take  in  this  land  and  those 
two  acres  over  there.  I  said  it  ran  south 
and  west  Take  the  160  acres,  it  crossed 
the  road.  With  reference  to  these  improve- 
ments here  that  I  have  Just  testified  about, 
this  22  acres  that  is  fenced  in  out  there  and 
this  bam  and  garden,  etc.,  with  reference 
to  that,  mj  160  acres  Mr.  Mixon  sold  to  me 


is  south,  Bonth  of  that  It  don't  come  vp 
here  at  all,  not  quite;  I  couldn't  say  how 
dose.  It  is  on  the  south  side,  and  then  it 
runs  east  and  west  (Witness  marks  off  the 
160  acres  on  the  map.)  He  (Mr.  Mixon)  was 
with  us,  Mr.  Cheshire  and  others,  when  we 
marked  it  off."  Again:  "Mr.  Wallls  didn't 
come  down  to  my  house  with  Mr.  Mixon; 
he  didn't  It  was  Mr.  Majors  that  came 
with  Mr.  Mixon.  Mr.  Majors  is  a  very  large 
fellow.  He  is  right  back  there  in  the  court- 
room now.  He  is  Mr.  Wallls'  father-in-law 
I  think.  Mr.  Mixon  and  Mr.  Majors,  they 
came  to  my  house  on  Sunday,  I  think  it 
was,  one  Sunday  morning.  They  came  to 
me  about  me  signing  up  a  little  paper.  I 
don't  know  what  that  was;  I_couldn't  tell 
yon,  Mr.  Mixon  read  it  for  me.  My  160 
acres  don't  include  these  improvements  here; 
it  has  nothing  to  do  with  that"  The  wit- 
ness also  testified  that  he  had  only  lived  on 
the  Lawson  surv^  a  little  over  two  years; 
that  he  rented  to  two  or  three  years  from 
Mr.  Mitchell. 

Majors  testified  Metzler  told  him  that  be 
got  the  land  from  Childress. 

Ira  Mixon  testified  he  knew  it  to  be  a 
fact  that  his  father  sold  some  land  to  Metz- 
ler, but  did  not  know  where  the  deed  was. 
The  Andrew  Lawson  survey  contains  1,476 
acres,  the  east  and  west  lines  being  1,500 
varas  long,  while  the  north  and  south  lines 
are  5,655.S  varas  long.  The  portions  of  land 
inclosed  by  O.  Mixon  are  situated  in  the 
northwest  comer  of  the  survey. 

We  do  not  think  the  evidence  is  such  as  to 
warrant  the  trial  court  in  holding  as  a  mat- 
ter of  law  that  Mixon  parted  with  the  title 
to  160  acres  of  the  land  to  Metzler.  The 
testimony  of  Ira  Mixon,  an  18  year  old 
boy,  relating  to  a  transaction  occurring 
when  he  was  about  10  years  old,  to  the  ef- 
fect that  his  father  sold  some  land  to  Metz- 
ler cannot  establish  a  conveyance  in  the  face 
of  Metzler's  testimony  that  he  only  had  a 
"kind  of  a  contract"  with  C.  Mixon.  That 
there  was  a  contract  of  some  kind  is  undis- 
puted, it  is  true;  but  the  nature  of  the  coa- 
tract  is  vague  and  uncertain,  and  the  con- 
clusion is  irresistible  that  it  was  abandoned. 
Nothing  was  paid  by  Metzler,  no  notes  were 
given,  and  he  rented  from  Mitdiell  and 
bought  from  Childress,  after  which  bis  land 
was  for  the  first  time  designated.  It  is  un- 
contradicted that  Metzler  told  Majors  he 
bought  from  Childress.  In  addition,  Metzler 
filed  no  answer  to  the  pleadings  of  inter- 
vener, hot  merely  pleaded  not  guilty  in  an- 
swer to  plaintiff's  petition.  He  did  not  ask 
that  he  be  given  anything  on  the  theory  that 
whatever  rights  Mixon  acquired  by  Umlta- 
tton  passed  to  him.  When  Childress  and 
others  admitted  plaintiff's  titie,  Metzler  did 
likewise.  In  the  absence  of  any  evidence  of 
the  terms  of  the  contract  and  with  Metz- 
ler'a  own  words  contradicting  his  statement 
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that  he  was  holding  under  the  contract  with 
Mlzon,  together  with  his  utter  failure  to 
show  that  he  ever  paid  any  consideration, 
or  compiled  with  any  provision  of  the  con- 
tract, but  on  the  contrary  purchased  from 
another  whose  title  he  considered  better,  we 
fall  to  see  how  it  can  be  said  that  the  evi- 
dence was  undisputed  to  the  effect  that 
Mlzon  parted  with  the  title  to  160  acres  of 
land  to  Metzler.  Without  any  issue  being 
made  by  the  pleadings  or  submitted  to  the 
jury  as  to  Metzler's  rights  by  reason  of  the 
contract,  the  court  held  that  plaintiff,  be- 
cause Metzler  admitted  plaintiff's  title  to  be 
good,  should  receive  Mlxon's  land,  and  that 
without  tendering  the  price  agreed  to  be 
paid  Mlxon  by  Metzler  or  inquiring  what 
conditions  Metzler  had  to  fulfill  and  wheth- 
er he  had  fulfilled  them.  Certainly,  Metzler 
himself  could  never  have  asked  for  spedflc 
performance  by  Mlzon  without  showing  the 
existence  of  a  contract,  and  what  the  con- 
tract was,  and  that  he  had  complied  with  or 
tendered  compliances  with  the  condition  im- 
posed upon  him  thereby.  When  sued  by  Mlx- 
on's sole  heir  for  the  entire  survey,  and 
thus  notified  that  such  heir  claims  all  the 
land,  Metzler  does  not  set  up  his  contract 
and  tender  compliance  with  its  terms,  but 
falls  to  answer,  which  strengthens  the  con- 
clusion so  strongly  presented  by  the  evidence 
that  Metzler,  having  purchased  from  Child- 
ress and  procured  a  deed,  abandoned  his 
contract  with  Mlxon.  It  Is  clear  the  facts 
were  not  such  as  to  justify  a  judgment  non 
obstante  veredicto. 

Had  the  title  to  the  land  claimed  by  Metz- 
ler been  in  C.  Mlxon  at  the  time  of  the  con- 
tract between  them,  under  the  pleading  and 
evidence  in  this  case  the  court  would  have 
been  authorized  to  Instruct  a  verdict  against 
Metzler  In  favor  of  Intervener. 

[3]  Appellants  make  the  further  contention 
that,  even  had  the  facts  indisputably  shown 
a  conveyance  by  C.  Mlxon  to  Metzler'  of  the 
160  acres  claimed  by  Metzler,  still  Mlxon's 
heirs  would  be  entitled  to  recover  160  acres 
because  the  land  claimed  by  Metzler  did  not 
Include  the  Improvements  made  by  Mlxon; 
that,  as  Mlxon  under  the  law  could  only  ac- 
quire title  to  160  acres  by  virtue  of  bis  im- 
provements to  include  the  land  on  which  the 
improvements  were  made,  he  never  acquired 
title  to  the  160  acres  claimed  by  Metzler, 
whicA  lies  In  the  southern  part  of  the  sur- 
vey, and  does  not  include  any  part  of  the  im- 
provements. Article  6676,  Rarised  Statutes 
1911,  reads  as  follows:  "The  peaceable  and 
adverse  possession  contemplated  in  the  pre- 
ceding article,  as  against  the  person  having 
right  of  action,  shall  be  construed  to  em- 
brace not  more  than  one  hundred  and  sixty 
acres,  including  the  improvements  or  the 
number  of  acres  actually  inclosed,  should 
the  same  exceed  one  hundred  and  sixty  acres; 
but  when  such  possession  is  taken  and  hdd 


under  some  written  memorandum  of  title, 
other  than  a  deed,  which  fixes  the  bounda- 
ries of  the  possessor's  claim  and  is  duly  reg- 
istered, such  peaceable  possession  shall  be 
construed  to  be  coextensive  with  the  bound- 
aries specified  in  such  instrument"  This 
statute- does  not  give  the  possessor  160  acres 
in  separate  par<;els  to  be  selected  by  him  or 
by  any  one  else,  but  contemplates  that  he 
shall  recMve  160  acres  in  a  body,  and  the 
same  cannot  be  arbitrarily  designated  by 
him  nor  by  the  owner  of  the  remainder  of 
the  survey,  but  must  be  designated  by  the 
court  Iioulslana  &  Texas  Lumber  Co.  v. 
Kennedy,  103  Tex.  297,  126  S.  W.  1110;  L. 
&  T.  Lumber  Co.  v.  Stewart  130  S.  W.  199. 
Mlxon  could  not  acquire  title  to  6  acres  in 
the  northwest  comer  of  the  survey,  and  154 
acres  In  a  separate  i>arcel  In  the  southwest 
corner  of  the  survey. 

[4,  t]  As  Mlxon  never  acquired  any  title 
to  the  160  acres  claimed  by  Metzler,  It  fol- 
lows that  Metzler  would  have  acquired  no 
title  under  a  conveyance  by  Mlxon  had  one 
been  made.  Therefore,  had  such  a  convey- 
ance been  made,  plaintiff  would  not  have 
been  prejudiced  thereby,  but  would  in  a  suit 
have  recovered  the  land  from  Metzler.  It 
is  Impossible  to  see  why  plalnUff,  upon  the 
theory  that  such  a  conveyance  was  made, 
should  be  permitted  to  avenge  Metzler's  sup- 
posed wrongs  by  appropriating  tl)e  land 
claimed  by  Metzler  and  also  that  claimed  by 
Mlxon.  We  fall  to  see  how  plaintiff  can  rely 
upon  the  doctrine  that  a  purchaser  from  a  co- 
owner  should  be  protected  by  setting  apart 
to  him  the  particular  tract  bought  by  him  if 
it  can  be  done  without  Injury  to  the  other 
co-owners.  The  Interest  acquired  under  the 
statute  dted  is  not  undivided  in  the  same 
sense  as  would  be  land  acquired  under  a 
conveyance  calling  for  an  undivided  160 
acres  in  a  larger  survey.  The  location  of 
Mlxon's  land  is  fixed  to  a  certain  extent,  and 
purchasers  must  take  notice  of  such  fact 
and  of  the  fact  that  they  acquire  no  title 
unless  they  buy  the  land  whose  location  is 
so  flzed.  Besides,  in  this  case,  as  Metzler 
has  surrendered  to  plaintiff,  the  latter  is  in 
no  way  prejudiced  by  the  supposed  convey- 
ance U>  Metzler,  and  loees  nothing  by  reason 
thereof.  Why  should  he  be  permitted  to  com- 
plain of  injustice  to  Metzler?  In  the  case  of 
Snow  ▼.  Starr,  76  Tex.  418,  12  S.  W.  673. 
the  possessor  had  improvements  partly  on 
sections  3  and  1,  and  it  was  held  that  al- 
though his  Improvements  were  partly  on 
section  1,  he  could  not  bold  said  section  after 
conveying  section  3,  if  he  claimed  section  3 
and  acquired  same  by  limitation,  aa  by  such 
possession  he  could  only  acquire  640  acres, 
and  by  making  the  conveyances  he  exhausted 
the  title  acquired  by  his  possession.  His  re- 
covery was  therefore  Umited  to  9  acres,  the 
amount  actually  improved  on  section  1.  In 
the  case  of  Titel  v.  Garland,  85  S.  W.  466,  it 
was  held  that  wbeie  the  poeaesaor  had  is- 
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dotted  portions  oC  two  sorveyB  in  one  in- 
dosure,  and  In  a  salt  Involving  one  of  the 
surveys  bad  nnsuccessfnlly  claimed  title  to 
160  acres  by  vlrtoe  of  his  possession,  he  could 
not  aftervrards,  In  a  suit  involving  the  other 
survey,  claim  160  acres  out  of  same  by  vir- 
tue of  sudi  possession.  The  case  was  decided 
upon  tbia  point  alone.  The  bupreme  Court 
granted  a  writ  of  error  and  affirmed  the  Judg- 
ment (99  Tex.  201,  87  S.  W.  1162)  upon  a 
different  ground  from  the  one  actuating  the 
Court  of  Civil  Appeals,  and  stated  that  it 
was  unnecessary  to  decide  whether  the  Court 
of  Civil  Appeals  was  correct  as  to  the  effect 
to  be  given  to  the  claim  made  by  the  posses- 
sor in  the  first  case.  From  the  granting  of 
the  writ  it  appears  the  Supreme  Court  doubt- 
ed whether  the  assertion  of  the  unsuccessful 
claim  precluded  the  possessor  from  recover- 
ing. 

The  facts  in  the  cases  just  discussed  are 
very  different  from  those  in  this  case.  Mix- 
on  had  no  possession  or  improvements  upon 
which  he  could  base  a  claim  to  the  160  acres 
claimed  by  Metzler.  It  could  not  have  been 
set  apart  to  him  by  a  court,  and  bis  asser- 
tion of  a  claim  to  it  by  contracting  to  sell 
It,  or  even  a  sale  of  it,  could  not  have  divest- 
ed the  title  to  the  160  acres  to  which  he  bad 
title.  Metzler  would  simply  have  bad  bis 
remedy  upon  such  warranty  as  Mixon  might 
have  given. 

[t]  We  are  of  the  opinion  that  judgment 
should  have  been  entered  upon  the  verdict, 
awarding  Ira  Mixon  and  the  Bonins  160 
acres  of  land,  to  Include  the  6  acres  upon 
which  the  improvements  were  made  by  C. 
Mixon,  as  found  by  the  jury.  All  assign- 
ments of  error  are  sustained.  Upon  enter- 
ing judgment  nunc  pro  tunc,  the  trial  court, 
in  his  conclusions  of  law,  expressed  the  opin- 
ion herein  announced  by  us,  but  was  deter- 
red from  entering  judgment  in  accordance 
therewith  by  reason  of  certain  statements 
made  by  the  El  Paso  Court  of  OivU  Appeals 
in  its  opinion  reversing  and  remanding  the 
case,  which  opinion  was  withdrawn  upon  dis- 
covery of  the  fact  that  the  judgment  was  not 
flnaL  When  an  appellate  court  withdraws 
an  opinion,  it  should,  in  deference  to  the 
court's  wishes,  be  treated  as  if  never  ren- 
dered. 

The  judgment  will  be  reformed  so  as  to 
award  plaintiff  all  of  the  tract  sued  for  by 
him  except  160  acres  to  include  the  6  or  6 
acres  of  which  C.  Mixon  had  possession  as 
found  by  the  jury,  which  160  acres  is  award- 
ed to  Ira  Mixon  and  the  Bonins,  and  is  to  be 
designated  and  set  -  apart  to  them  by  the 
commissioners  named  in  the  judgment  of 
the  trial  court  In  the  matter  of  costs,  the 
judgment  will  remain  as  rendered  by  the 
trial  court  As  so  reformed  the  judgment 
will  be  affirmed. 

Judgmott  reformed  and  affirmed. 


3.  M.  RADFORD  OROCERT  CO.  «t  aL  v. 

OWENS  et  aL 

(Court  of  GivU  Appeals  of  Texas.     Amarillo. 

Nov.  22,  1913.) 

1.  iRJUNOnON    (I    lie*)— PbOCKSS  — AlJBND- 

KENT  OF  Petition. 

Plaintiff  sued  defendants  to  restrain  the 
execution  sale  of  his  interest  in  a  firm  com- 
posed of  himself  and  another,  and,  after  a  tem- 
porary restraining  order  was  issued,  an  amend- 
ed petition  was  filed  by  plaintiff  and  another 
composing  audi  firm  by  which  they  were  buI>- 
stituted  as  plaintiffs,  after  which  a  permanent 
injunction  waa  granted  by  default  Held,  that 
the  court  did  not  have  jurisdiction  to  grant  the 
permanent  injunction,  where  there  was  no  cita- 
tion or  notice  to  defendants  after  the  filing  of 
the  substituted  petition  and  no  answer  filed 
thereafter  or  appearance  otherwise  made  by  de- 
fendants. 

[lid.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  H  221,  222;  Dec  Dig.  |  110.*] 

2.  Pabtnebship  ({  220*)— Enjoining  Levt— 
Interest  in  Pabtnebship  Pbopebtt. 

Under  Rev.  Civ.  St  1911,  art.  3743,  pro- 
viding that  a  levy  upon  the  interest  of  a  part- 
ner in  partnership  property  is  made  by  levying 
a  notice  with  one  or  more  of  the  partners  or 
a  clerk  of  the  flnn,  a  partneifship  cannot  main- 
tain a  sAit  to  enjoin  the  levy  of  execution  upon 
the  interest  of  a  partner,  though  it  would  re- 
sult In  Busi>ending  the  partnership  business, 
since  such  levy  would  work  no  change  in  posses- 
sion of  the  property. 

[Ed.  Note.— For  other  cases,  see  Partner- 
shrp,  Cent  Dig.  |i  446-466,  467-469 ;  Dec  Dig. 

8.  Execution  (f  172*)  —  Injunction— Jubis- 

diotion. 

In  a  suit  to  restrain  an  execution  on  ac- 
count of  fraud  in  obtaining  the  judgment,  the 
writ  should  be  made  returnable,  under  the  stat- 
ute, to  the  court  in  which  the  judgment  was 
rendered. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  619-639;   DecTDig.  {  172.*] 

4.  Appeai.  and  Ebbob  (§  768*) — Fuhdauen- 
TAt,  Ebbob— Pbesentation  Bei.ow. 

The  Supreme  Court  will  notice  as  funda- 
mental error  the  rendition  of  a  judgment  for 
plaintiffs  on  a  substituted  petition,  when  -de- 
fendants had  not  been  cited  and  had  not  filed 
an  answer  or  otherwise  appeared. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  800S;   Dec  Dig.  \  768.*] 

Error  to  Foard  County  Court;  T.  W.  Sta- 
ton.  Judge. 

Suit  by  R.  T.  Owens  and  another  against 
the  J.  M.  Radford  Orocery  Company  and 
others.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.  Reversed  and  re- 
manded. 

See,  also,  169  S.  W.  4S8. 

A.  H.  Kirby,  of  Ft  Worth,  and  R.  W. 
Haynie,  of  Abilene,  for  plaintiffs  in  error. 
R.  S.  Houssels  and  J.  Shirley  Cook,  both  of 
Vernon,  for  defendants  in  error. 

HENDRICKS,  J.  R.  T.  Owens  instituted 
this  suit  by  original  petition  and  application 
for  injunction  against  the  sheriff  of  Foard 
Ck>unty,  Tex.,  and  the  J.  M.  Radford  Grocery 
Company,  a  cori>oratlon  with  its  prindpal 
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place  of  business  In  Taylor  county,  Tex.,  to 
restrain  the  sale,  under  execution,  of  Owens' 
partnership  Interest  In  the  partnership  prop- 
erty of  Owens  &  Beaty,  a  firm  composed 
of  D.  P.  Beaty  and  B.  T.  Owens,  doing  bus- 
iness as  a  mercantile  partnership  in  said 
Foard  county,  Tex.  The  suit  was  Instituted 
In  the  county  court  of  Foard  county,  Tex., 
and  the  county  Judge  awarded  a  temporary 
restraining  otdet,  and  thereafter  the  Rad- 
ford Grocery  Company  filed  its  plea  of  privi- 
lege to  be  sued  in  Taylor  county,  Tex.,  fur- 
ther averring  that  the  writ  of  Injunction 
should  be  returned  to  the  county  court  of 
Taylor  county,  in  which  court  Judgment 
against  the  said  Owens,  upon  which  this 
execution  was  issued,  was  rendered.  There- 
after, by  a  first  amended  original  petition 
and  with  a  continuation  of  the  prayer  for  the 
writ  of  injunction,  D.  P.  Beaty  and  R.  T. 
Owens,  composing  the  firm  of  Owens  &  Beaty, 
were  substituted  as  parties  plalntlfC  in  said 
petition  for  Injunction,  and  the  county  court 
of  Foard  county  entered  final  judgment  and 
perpetuated  the  temporary  order  against  the 
Radford  Qrocery  Company  and  the  said 
sheriff  of  Foard  county,  restraining  the  sale, 
under  ececntion,  of  said  Owens'  interest  in 
the  partnership  property. 

No  citation  or  any  notice  to  the  Radford 
Grocery  Company  or  the  sheriff  of  Foard 
county  appear  in  the  transcript,  and  the 
amended  cause  of  action  mentioned  both. 
There  does  not  appear  in  the  transcript  any 
answer  filed  by  either  of  the  parties  defend- 
ant, or  any  appearance,  by  any  method,  of 
eald  defendants  in  court,  with  reference  to 
said  cause  of  action.  It  is  to  be  noted  that 
the  plea  of  privilege  of  the  Radford  Grocery 
Company  is  addressed  to  the  original  peti- 
tion of  the  said  Owens  and  not  to  any  peti- 
tion in  which  Owens  &  Beaty,  as  constituting 
a  partnership,  are  parties  plaintiff. 

[1]  It  is  clear  that  the  county  court,  upon 
this  substituted  petition,  with  the  substituted 
parties  plaintiff  composing  the  partnership 
of  Beaty  &  Owens,  could  not  render  a  Judg- 
ment in  their  favor  perpetuating  the  tempo- 
rary restraining  order  without  the  Radford 
Grocery  Company  and  the  sheriff  of  Foard 
county  having  been  notified  of  said  suit  or 
making  an  appearance  in  court  in  some 
manner  in  answer  to  said  new  cause  of  ac- 
tion, and  this  Judgment  will  necessarily  have 
to  be  reversed  upon  that  ground. 

[2]  Plaintiffs  in  error  raise  the  question  In 
this  court  that  the  county  court  of  Foard 
county  erred  in  assuming  Jurisdiction  in  this 
case  for  the  reason  that  the  injunction  was 
to  restrain  the  enforcement  of  a  Judgment  of 
the  county  court  of  Taylor  county,  and  that 
said  latter  county  and  not  Foard  county  bad 
jurisdiction  of  said  matter.  They  raise  the 
further  question  that,  when  an  execution  is 
Issued  out  of  the  county  court  of  one  county, 
an  injunction,  restraining  the  enforcement 
of  said  execution,  la  returnable  to  and  triable 


in  the  court  from  whldi  the  execution  issued, 
and  that  no  other  court  has  jurisdiction  to 
determine  said  matter,  citing  the  statute  and 
numerous  cases  on  that  subject  in  our  state; 
and  the  afllrmatlve  and  negative  of  these 
questionB  are  the  only  matters  briefed  by  the 
parties  in  this  cause.  The  original  petition 
filed  by  Owens,  as  well  as  the  amended  peti- 
tion by  Owens  &  Beaty,  contain  allegations 
of  fraud  leveled  at  the  Judgment,  addressed 
more  specifically  to  occurrences  at  a  certain 
day  of  a  certain  term  of  the  court,  and  an  al- 
leged showing  that,  although  the  cause  was 
tried,  no  final  judgment  was  rendered  by  the 
Judge  at  that  term  of  the  court,  and  pointing 
to  an  alleged  fraudulent  entry  of  Judgment 
upon  the  trial  docket,  which  was  not  carried 
Into  the  'minutes  of  the  court  and  never  ap- 
proved by  the  trial  judge.  There  is  no  al- 
legation, however,  that  a  final  judgment  was 
not  entered  at  a  subsequent  term  of  the  court, 
but  the  plaintiffs  allege  that.  If  such  Jndg- 
meaat  was  made  and  entered  at  such  subse- 
quent term,  the  Judgment  debtor,  Owens, 
had  no  notice  of  the  rendition  of  said  Judg- 
moit  In  the  amended  petition,  in  which 
the  members  composing  th^  partnership  be- 
came the  parties  plaintiff,  and  in  whose  fa- 
vor the  Judgment  perpetuating  the  injunction 
was  rendered  without  notice,  there  appear 
the  following  allegations  in  substance :  That 
Owens  &  Beaty  were  a  mercantile  firm, 
and  that  the  stodc  of  goods  on  band  at  the 
time  of  the  filing  of  this  suit  and  of  the  levy 
by  the  sheriff  was  of  the  reasonable  value  of 
$1,000;  that  said  firm  was  and  Is  indebted 
to  numerous  creditors  for  the  purchase  of 
merchandise  in  the  sum  of  not  less  than  $1,- 
500;  that  the  evidences  of  indebtedness  due 
the  firm  and  collectible  will  not  exceed  $200; 
that,  upon  an  adjustment  of  the  personal 
accounts  due  the  firm  by  each  of  the  partners, 
the  said  Owens  <the  judgment  debtor  in  this 
Instance)  will  be  due  the  said  firm  not  less 
than  $700 ;  "that,  if  the  said  business  is  now 
suspended  and  the  partnership  dissolved,  a 
large  amount  of  said  business  and  trade  win 
be  destroyed  and  a  large  amount  of  the  notes, 
claims,  and  accounts  wUl  be  rendered  uncol- 
lectible, and  the  said  Beaty  will  thereby  be 
rendered  unable  to  dispose  of  said  goods  at  • 
price  that  will  enable  him  to  pay  the  credi- 
tors of  said  firm  and  pay  his  personal  claims 
against  said  firm;  that  if  said  business  Is 
now  closed  the  assets  of  the  firm  will  be 
wholly  insufficient  to  pay  the  Indebtedness 
now  due  by  said  firm ;"  that  ttae  plaintiff  R. 
T.  Owens,  "has  no  present  interest  In  and  to 
the  stock  of  goods  levied  upon  as  aforesaid." 
Although  not  briefed,  we  may  presume  that 
the  pleader  In  this  Instance  is  attempting  to 
place  the  status  of  this  case  within  the  rale 
enunciated  by  Justice  Wheeler  in  the  case  of 
Rogers  v.  Nichols,  20  Tex.  719-726,  dedded 
In  1858,  in  which  cause  the  facts  disclosed 
that  the  sheriff  levying  upon  the  partnership 
piopeiiy  of  one  of  the  partners  for  bis  Indl- 
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Tldaal  Indebtedness  actually  seized  said  prop- 
erty and  was  proceeding  to  sell  the  same 
wben  enjoined  by  otber  parties  who  had  been 
partners  with  blm  In  said  business,  which  is 
not  alleged  In  this  cause,  and  the  Supreme 
Court  held  that:  "If  the  plaintiff's  Uen  (the 
other  partners)  was  reserved  bona  fide,  and 
If,  as  they  allege,  the  partnership  eOTects 
were  not  sufficient  to  satisfy  partnership 
debts,  and  the  other  partner  would  hare, 
npon  a  final  adjustment  of  the  accounts,  no 
Interest  in  the  partnership  effects,  the  sale 
by  the  sheriff  ought  to  be  restrained."  In 
that  case  the  iiartner  and  Judgment  debtor, 
Davis,  had  contracted  to  purchase  the  inter- 
est of  the  other  partners,  who  sought  the 
Injunction  and  who  retained  a  Uen  upon  the 
property  to  secure  them  against  the  liabili- 
ties of  the  firm,  and  no  distinction  was  made 
by  Judge  Wheeler,  and  there  may  not  be  any 
between  this  contractual  lien  and  the  ordi- 
nary equitable  lien  of  the  partner  to  subject 
property  for  that  purpose  in  applying  a  prin- 
ciple for  the  right  of  injunction.  However, 
In  studying  the  underlying  reason  permitting 
the  writ  of  injunction  in  that  cause,  we  note 
the  fact,  as  stated  above,  that  the  sheriff  had 
taken  possession  of  the  partnership  property 
in  that  instance;  and  Judge  Wheeler,  con- 
tinuing, following  Judge  Storey,  says:  "If 
the  debtor  partner  will  have,  upon  final  set- 
tlement, no  Interest  In  the  partnership  funds, 
and  if  the  other  partners  have  a  lien  upon 
the  funds  not  only  for  the. debts  of  the  part- 
nership but  for  the  balance  ultimately  due  to 
them,  the  sale  may  most  materially  affect 
their  interests" — and,  following  with  the  real 
reason  why  it  will  affect  their  interests,  it 
Is  said:  "It  may  be  very  difficult  to  follow 
the  property  into  the  bands  of  the  various 
vendees ;  and  the  lien  of  the  other  partners 
may  be  displaced  or  other  equities  arise  by 
intermediate  bona  fide  sales  of  the  property 
to  purchasers  without  notice ;  and  the  part- 
ners may  have  to  sustain  all  the  chances  of 
supervening  insolvencies  of  the  immediate 
▼endees." 

It  would  be  useless  for  us  to  attempt  to  re- 
view numerous  decisions  of  the  courts  of 
other  states  upon  this  question,  except  to  say 
that  it  seems  to  have  been  held  both  ways, 
but  from  our  Investigation  we  believe  that  in 
all  the  cases  there  has  been  an  actual  seizure 
of  the  partnership  property  by  the  officer, 
ffhen  the  injunction  is  granted ;  and  we  are 
unable  to  find  any  decision  either  affirming 
or  denying  the  right  of  injunction  under  a 
statute  similar  to  ours,  originally  passed  in 
3.875:   "A  levy  npon  the  interest  of  a  partner 
In  partnership  property  is  made  by  leaving 
wL  notice  with  one  or  more  of  the  partners,  or 
-with  a  clerk  of  the  partnership."     Article 
3743,  Revised  Civil  Statutes  1911.    The  Su- 
preme Court  of  this  state,  in  the  case  of 
>fiddlebrook  v.  Zapp,  79  Tex.  321,  15  S.  W. 
258,  in  commenting  upon  this  provision,  says 
ebat  it  was  the  intention  of  the  Legislature 
"not  only  to  provide  that  manner  of  levying 
161  S.W.-68 


upon  suCh  interests  bat  to  exclude  any  oth- 
er," and  further  says:  "The  object  of  the 
statute  was  to  protect  the  Interests  of  the 
partner  or  partners,  who  are  not  defendants 
in  the  execution,  and  the  provision  is  emi- 
nently wise  and  Just."  Judge  WUlson,  In  the 
case  of  Howell  Bros.  v.  Jones  &  Owen,  3 
Willson,  av.  Gas.  Ct.  App.  |  208,  involving  a 
levy  upon  partnership  property  for  an  indi- 
vidual debt  of  one  of  the  partners,  said; 
"The  property  remains  in  the  actual  posses- 
sion of  the  firm  and  Is  never  In  fact  in  the 
possession  of  the  officer.  WUen  the  officer 
sells  It  under  the  execution,  he  does  not 
deliver  it  to  the  purchaser,  as  in  ordinary 
cases  of  the  sale  of  personal  property  under 
execution.  The  purchaser  becomes  the  legal 
owner  of  whatever  Interest  the  execution 
debtor  may  have  in  the  same,  and  he  is  left 
to  ascertain  and  adjust  that  Interest  with 
the  other  partners  and  with  the  creditors  of 
the  partnership."  In  view  of  this  statute, 
passed  subsequently  to  the  rendition  of  Judge 
Wheeler's  decision,  and  the  evident  purpos- 
es of  the  same,  as  Justice  Gaines  says,  to 
protect  the  interests  of  the  partners  who  are 
not  defendants  in  the  execution,  we  hold  that 
the  injunction  by  the  partnership  in  this 
cause  is  improper,  even  upon  proper  notice 
and  the  appearance  of  the  other  parties  to 
the  case.  Our  discussion  and  holding  In  this 
matter  is  on  account  of  reversing  and  re- 
manding the  cause,  as  a  matter  of  direction 
to  the  lower  court.  We  are  unable  to  see  the 
injury  alleged  by  the  defendants  in  error  in 
this  matter,  as  there  can  be  no  change  of 
possession  of  this  property,  and  tf  Owens  has 
no  interest  he  is  necessarily  uninjured,  also 
the  partnership  and  the  other  partner.  The 
laboring  oar  for  the  ascertainment  of  this 
interest,  after  the  sale  of  the  property  under 
execution,  if  the  sale  should  be  made,  is 
as  much  upon  the  purchaser  at  execution  sale 
as  upon  the  other  partner.  We  place  no  legal 
value  upon  the  allegation  as  to  the  suspen-- 
sion  of  the  partnership  business  for  the  rea- 
son that,  in  every  sale  of  a  partner's  interest 
in  partnership  property  under  this  statute,  a 
dissolution  of  the  partnership  necessarily 
follows;  and  hence  in  every  case  an  allega- 
tion of  that  character  as  an  asserted  equity, 
for  the  benefit  of  the  other  partners,  which 
would  always  occur,  would  necessarily  sus- 
pend the  sale  under  execution,  although  the 
statute  was  followed.  Of  course  we  are  not 
attempting  to  anticipate  in  every  respect  the 
course  that  this  proceeding  should  take  in 
the  trial  court,  but  believed  it  Incumbent,  in 
view  of  another  trial,  to  settle  the  question  of 
injunction  by  the  partnership,  as  applied  to 
this  case. 

[3]  It  Inevitably  foUows  that  If  there  is 
an  attempted  reinstatement  of  the  preceding 
petition,  or  one  of  a  similar  nature,  by  Owens 
individually,  for  the  purpose  of  restraining 
this  execution,  on  account  of  the  lack  of 
Judgment,  or  on  account  of  fraud  in  obtain- 
ing the  same,  In  the  county  court  of  Taylor 
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county,  Tez.,  the  writ  In  this  canse  ahonid  be 
retnmable  under  the  statute  to  that  court 
in  which  the  judgment  was  rendered. 

[4]  The  matter  of  the  Judgment  obtained 
In  favor  of  the  partners,  Owens  and  Beaty, 
upon  an  amended  canse  af  action,  although 
not  briefed,  is  required  to  be  noticed  by  na 
as  fundamental  error.  No  such  Judgment, 
without  notice  or  appearance  by  the  de- 
fendants, could  have  been  rendered. 

Keversed  and  remanded. 

HAUj,  J.,  not  sitting. 


IMTEBNATIONAI.  &  O.  N.  B.  CO.  ▼. 
BOLES. 

(Court   of   CItU   Appeals   of   Texas.     Austin. 

Nov.  19,  191S.     Behearing  Denied 

Dec.  17,  1913.) 

1.  AoKicmjruax  (|  8*)— WKeds  on  Bight  of 
Wat— Pbnai.  Statutkb— CoHSTBTronoR. 

Ber.  Cir.  St.  1911,  arts.  6601,  6602,  pro- 
hibiting railroad  companies  from  permitting 
Johnson  grass  to  mature  on  the  right  of  way) 
tad  imposing  a  penalty  In  favor  of  contifuons 
landowners  for  its  violation,  is  penal,  and  should 
be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Agricnltniei 
Dec.  Dig.  i  8.*] 

2.  AOBICTTLTUBB  (|  8*)— InJTTBT  TO  AUJOININQ 

Land— Obowth  of  Johnson  Obasb— "Con- 
tiguous" Land. 

Land  which  was  separated  from  a  railroad 
right  of  way  only  by  a  parallel  public  road, 
which  was  condemned,  from  the  landowner  was 
"contiguouB"  to  the  right  of  way  within  Bev. 
Civ.  St  1911,  art  6602,  permitting  one  own- 
ing land  contiguous  to  the  right  of  way  of  a 
railroad  company  which  has  permitted  Johnson 
grass  to  mature  on  its  land  to  recover  a  cer- 
tain sum  and  actual  damages;  the  fee  of  the 
pnblic  road  still  remaining  in  the  landowner. 
[Ed.  Note.— For  other  cases,  see  Agriculture, 
Dec.  Dig.  i  8.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1495-1497.] 

8.  Eminent  Domain  (|  317*>— Ownebship  ot 
Fee. 

A  county,  condemning  land  for  a  public 
highway,  only  ac<^uired  an  easement  therein; 
the  fpr  remaining  m  the  original  owner. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  H  834-840;   Dec.  Dig.  |  317.*] 

Appeal  from  HUam  Coimty  Court;  John 
Watson,  Judge. 

Action  by  George  E.  Boles  against  the  In- 
ternational &  Great  Northern  Batiroad  Com- 
pany. From  a  Judgment  for  plaintifl,  defend- 
ant appeals.    Affirmed. 

Chambers  &  Baatdn,  of  Cameron,  Doremus, 
Butler  &  Henderson,  of  Bryan,  and  Wilson, 
Dabney  &  I!llng,  of  Houston,  for  appellant. 
E.  A.  Camp,  of  Bockdale,  for  appellee!. 

BICE,  J.  The  appellee  In  1912  was  the 
owner  of  a  63-acre  tract  of  land,  over  the 
south  end  of  which  ran  a  60-foot  public 
road,  leading  from  Bockdale  to  Thomdale,  in 
said  county,  which  had  been  previously  con- 
demned by  the  county  for  a  public  road.  The 
International    &    Great    Northern    Ballway, 


Company's  right  of  way  rah  iinmedlately 
south  of  said  pnblic  road  and  parallel  there- 
with. The  north  line  of  the  right  of  way  was 
fenced,  and  appellee's  indosure  extended  to 
the  nortb  line  of  said  public  road,  and  ran 
parallel  with  the  right  of  way  fence,  learlng 
said  public  road  between  his  Inclosnre  and 
the  railway  right  of  way.  The  proof  shows, 
and  the  court  found,  that  during  the  months 
of  April,  May,  June,  July,  and  August  of 
said  year  said  railway  company  permitted 
Johnson  grass  to  go  to  seed  upon  its  right  of 
way,  from  which  It  was  transferred  to  plaln- 
tlfTs  land,  and  he  had  been  put  to  consider- 
able expense  and  trouble  to  prevent  It  from 
spreading  and  going  to  seed  thereon,  and  this 
suit  was  brought  by  him  to  recover  damages 
against  the  railway  company  therefor.  The 
case  was  tried  by  the  court  without  a  Jury, 
resulting  in  a  Judgment  In  favor  of  appellee 
for  the  sum  of  |101,  the  amount  he  had  been 
compelled  to  expend  in  an  endeavor  to  pro- 
tect his  land  from  the  encroadiments  of  said 
grass,  from  which  Judgment  appellant  has. 
prosecuted  this  appeal. 

[1-2]  The  defense  was  based  on  the  conten- 
tion that  said  tract  of  land  was  not  con- 
tlgnous  to  appellants  right  of  way,  and 
therefore  he  had  no  right  to  recover  under 
the  Johnson  grass  statute  (articles  6601,  6602. 
Bev.  Stat  1911).  We  think  It  is  true,  as  con- 
tended by  appellant,  that  this  statute,  being 
penal  In  its  nature,  should  be  strictly  con- 
strued; bat  when  such  construction  la  ap- 
plied to  the  facts  of  this  case,  we  think  it 
falls  within  the  letter  of  the  statute,  and  that 
the  two  tracts  of  land  are  contiguous  in  con- 
templation of  law.  The  statute  (article 
6601)  makes  it  unlawful  for  any  railway 
company  doing  business  In  this  state  to  per- 
mit any  Johnson  grass  to  mature  or  go  to 
seed  upon  its  right  of  way ;  and  the  succeed- 
ing article  (6602)  provides  that  if  It  shall 
appear,  upon  the  suit  of  any  person  owning, 
leasing,  or  controlling  land  contiguous  to  the 
right  of  way  of  such  railway,  that  snch  com- 
pany has  permitted  any  Johnson  g^rass  to 
mature  or  go  to  seed  upon  its  right  of  way, 
such  person  so  suing  shall  recover  from  aacb 
company  the  sum  of  |25,  and  any  addlttooal 
sum  as  he  may  have  been  damaged  by  reason 
of  such  company's  permitting  said  grass  to- 
mature  or  go  to  seed  upon  its  right  of 
way,  provided  such  owner  shall  not  recover 
in  the  event  he  permits  Johnson  grass  to  ma- 
ture or  go  to  seed  upon  his  own  land. 

[S]  The  field  notes  of  appellee's  tract  of 
land  called  for  the  railroad  right  of  way; 
and,  notwithstanding  the  county  bad  con- 
demned this  strip  of  land  for  public  road 
purposes,  it  only  acquired  an  easem^it  there- 
in; the  fee  remaining  in  appellee.  See  3T 
Cyc.  200  to  206,  inclusive;  Clutter  t.  DavK 
25  Tex.  av.  App.  632,  62  B.  W.  1107 ;  O'Neal 
V.  City  of  Sherman,  77  Tex.  182,  14  8.  W.  31, 
19  Am.  St.  Bep.  743;  State  v.  Travis  Cooit- 
ty,  85  Tez.  435,  21  S.  W.  1029 ;  £lUlott  on 
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Roads  and  Streets,  p.  522.  In  87  Gyc,  supra, 
it  is  said:  "The  lajdng  out  of  a  highway 
gives  to  the  public  a  mere  right  of  passage, 
and  the  owner  of  the  soU  Is  not  thereby  dl' 
vested  of  his  ttUe  to  the  land."  See,  also, 
Lewis  on  Eminent  Domain,  {  589.  And  npon 
a  discontinuance  of  the  highway,  the  soil 
and  the  freehold  revert  to  the  owner  of  the 
land.  MitcbeU  v.  Bass,  26  Tex.  380;  EHIiott 
on  Roads  &  Streets,  pp.  670,  671.  This  be- 
ing true,  the  county  In  this  case  merely  pos- 
sessed the  right  of  easement  over  said  public 
road,  but  appellee  owned  the  title  thereto, 
for  which  reason.  In  the  present  case,  his 
land  extended,  in  the  literal  sense,  to  the 
right  of  way  of  said  railway  company,  and 
was  absolutely  contiguous  thereto  In  the 
meaning  of  this  statute,  for  which  reason  the 
case  must  be  affirmed. 

The  writer,  however,  speaking  for  himself 
only.  Is  also  inclined  to  the  view  that  api)el- 
lee's  tract  of  land  in  contemplation  of  this 
statute  was  contlgnouB  to  appelant"  s  right  of 
way.  Irrespective  of  whether  or  not  he  owned 
the  fee  to  the  scrip  of  land  over  which  this 
public  road  ran.  While  It  Is  true,  as  contend- 
ed by  appellant,  that  In  its  literal  sense  the 
word  "contiguous"  means  adjacent,  touching, 
near,  adjoining,  etc.,  still  In  a  broader  sense, 
the  one  in  which  the  word  was  probably  used 
In  the  statute,  appellee's  tract  was  contiguous 
to  the  railway  right  of  way,  since  it  was  only 
separated  therefrom  by  the  public  road.  This 
law  must  be  construed  with  reference  to  the 
purpose  the  Legislature  evidently  had  in 
view  In  Its  enactment,  that  of  protecting  land 
lying  along  or  adjacent  to  railroad  tracks 
from  being  Injured  by  reason  of  the  spread 
of  Johnson  grass,  which  might  be  permit- 
ted to  mature  on  the  right  of  ways.  Through- 
out the  agricultural  districts  of  this  state 
prior  to  the  enactment  of  the  statute  in  ques- 
tion, railway  companies  had  been  the  cause 
of  Johnson  grass  spreading  to  adjacent  tracts 
of  land,  through  which  they  ran,  to  the  detri- 
ment of  the  landowners.  This  statute  was 
Intended  to  remedy  this  growing  evil  by  re- 
quiring them,  under  penalty,  to  prevent  such 
grass  from  going  to  seed  upon  their  right  of 
ways,  and  this  purpose  must  be  considered  In 
construing  it  Surely  It  must  have  been  In- 
tended to  protect  those  who  came  within  the 
spirit,  as  well  as  within  the  letter,  of  the 
statute. 

The  question  arises.  Who  are  contiguous 
landowners  within  the  meaning  of  the  law? 
In  order  for  plaintiff  to  be  damaged,  must 
bis  tract  actually  abut  on  the  right  of  way, 
or  can  the  statute  be  so  extended  in  Its  ap- 
plication as  to  reach  and  protect  those  whose 
tracts  would  abut  except  for  an  intervening 
public  road?  I  think  so.  A  public  road,  in 
my  opinion.  Is  not  such  a  contiguous  tract 
of  land  as  would  prevent  the  application  of 
the  statute,  because  such  pubUc  road  would 
need  no  such  protection.  It  could  not  be 
thus  injured,  and  therefore  It  was  not  the  In- 
tention of  the  Legislature  to  protect  It  from 
tbe  spread  of  such  grass;    but  the  tract  of 


land  upon  which  It  abuts  was  the  subject  of 
Its  protecting  care.  Is  this  tract  contiguous 
in  the  sense  in  which  the  word  is  used?  Is 
it  not  In  fact  the  next  or  adjoining  tract? 
Oertainly,  it  Is  so  in  the  sense  that  no  other 
tract  intervenes.  Suppose  a  river  or  a  creek 
flowed  between  the  railway  and  the  land  in 
question.  Instead  of  a  public  road,  could  it 
be  urged,  with  any  degree  of  plausibility,  that 
et  farm  so  situated  was  not  contiguous  to  the 
right  of  way,  simply  because  so  separated? 
Just  as  much  damage  or  Injury  would  be  oc- 
casioned from  the  grass  in  the  one  Instance 
as  in  the  other.  It  Is  a  matter  of  common 
knowledge,  I  take  It,  that  Johnson  grass  seed 
can  be  carried  by  tbe  wind,  or  otherwise 
across  streams,  roadways,  and  even  over  ad- 
joining tracts  of  land.  A  60-foot  roadway 
would  not  prevent  the  spread  of  this  grass 
on  the  abutting  tract,  If  It  were  allowed  to 
mature  and  go  to  seed  upon  the  adjoining 
right  of  way,  because  It  might  be  carried 
by  the  vrlnd  across  such  road.  We  think 
the  Legislature,  in  using  the  expression  "con- 
tiguous land,"  must  have  intended  to  pro- 
tect ill  tracts  that  would  be  actually  con- 
tiguous to  the  railway  right  of  way,  were  It 
not  for  such  roadway,  street,  stream,  etc. 

The  cardinal  rule  In  construing  a  statute 
Is  to  arrive  at  the  intention  of  the  lawmak- 
ers in  Its  enactment  (Suth.  Stat  Const  i 
234) ;  and  this  Intent  must  be  sought  in  tbe 
language  of  the  statute  (Id.  f  237).  And  In 
arriving  at  the  meaning  of  a  particular  word, 
we  may  consider  the  whole  statute,  as  well 
as  the  purpose  of  the  law.  Ohancellor  Kent 
has  well  said:  "In  the  exposition  of  a  stat- 
ute the  intention  of  the  lawmakera  will  pre- 
vail over  the  literal  sense  of  the  terms ;  and 
its  reason  and  intention  will  prevail  over 
the  strict  letter.  When  tbe  words  are  not  ex- 
plicit, the  intention  is  to  be  collected  from 
th^  context,  from  the  occasion  and  necessity 
of  the  law,  from  the  misdiief  fielt  and  the 
remedy  in  view;  and  the  intention  is  to  be 
taken  or  presumed  according  to  what  is  con- 
sonant with  reason  and  good  discretion." 

Our  Revised  Statutes  provide:  "That  the 
rule  of  the  common  law  that  statutes  in 
derogation  thereof  shall  be  strictly  con- 
strued shall  have  no  application  to  the  Re- 
vised Statutes;  but  that  said  statutes  shall 
constitute  the  law  of  this  state  respecting  the 
subjects  to  whldi  they  relate;  and  tbe  pro- 
visions thereof  shall  be  liberally  construed 
with  the  view  to  effect  their  objects  and  pro- 
mote justice."    R.  S.  1911,  p.  1719,  sec.  3. 

In  New  Orleans  Water  Works  Co.  v.  Ernst 
(C.  C.)  32  Fed.  S,  6,  it  was  held  that  a  per- 
son whose  property  was  separated  from  a 
river  only  by  a  street  or  public  highway  was 
a  contiguous  person  within  the  meaning  of 
the  law.  And  in  Board  of  Supervisors  v. 
Blacker,  92  Mich.  646,  62  N.  W.  951,  16  L. 
R.  A.  432,  it  was  held  that,  notwithstanding 
tbe  constitutional  provision  to  the  effect  that 
each  representative  district  shall  consist  of 
convenient    and    contiguous    territory,    two 
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counties  separated  by  a  large  body  of  water 
were  convenient  and  contlgnons  In  contem- 
plation of  law. 

Again,  In  Yogel  y.  Little  Rode,  64  Ark. 
335,  15  S.  W.  836,  where  It  was  sought  to 
annex  the  village  of  Argenta  to  the  dty  of 
little  Rock,  which  was  separated  therefrom 
by  the  Arkansas  river,  the  application  being 
resisted  on  the  ground  that  the  same  was 
not  contiguous  to  the  city,  since  It  was 
separated  therefrom  by  a  navigable  stream, 
it  was  held  that  the  territory  was  contigu- 
ous within  the  meaning  of  section  922  of 
Mansf.  Dig.,  authorizing  municipal  corpora- 
tions to  annex  contiguous  territory  lying  in 
the  same  county. 

If  the  fact  that  the  title  to  the  roadway 
was  not  in  the  appellee  in  the  present  in- 
stance would  defeat  his  right  of  recovery, 
then  It  seema  It  would  result  in  bringing 
about  a  condition  of  things  as  I  think  not 
contemplated  by  the  lawmakers  in  the  enact- 
ment of  this  statute.  Doubtless  throughout 
this  state  miles  of  county  roads  parallel  one 
side  or  the  other  of  the  various  lines  of  rail- 
way traversing  the  state;  and  if  the  respec- 
tive counties  through  which  these  roads 
extend  should  hold  title  by  deed  or  otherwise 
to  said  public  highways,  then,  under  the 
construction  contended  for  by  appellant,  we 
would  have  the  anomalous  condition  of  land- 
owners on  the  one  side  of  such  railways  be- 
ing protected  from  the  encroachments  of 
Johnson  grass  permitted  to  mature  and  go 
to  seed  on  their  right  of  ways,  while  those 
on  the  opiKisite  side  would  be  left  unprotect- 
ed. This,  in  my  opinion,  was  never  contem- 
plated; but,  on  the  contrary  the  statute,  I 
believe,  was  intended  to  operate  so  as  to 
protect  contiguous  landowners  on  both  sides 
of  such  railway  right  of  ways,  notwithstand- 
ing such  tracts  might  abut  upon  a  public 
road,  intervening  between  them  and  said 
railways;  and  for  this  additional  reason, 
outside  of  the  one  heretofore  expressed,  I 
think  that  the  proper  disposition  has  been 
made  of  this  case,  but  the  decision  herein 
Is  based  alone  on  the  reasons  first  assigned. 
On  account,  however,  of  the  importance  of 
the  question  involved,  I  have  considered  it 
not  improper  to  give  expression  to  the  above 
views  entertained    by  me. 

Judgment  affirmed. 


INTERNATIONAL  &  G.  N.  R.  CO.  T. 
WALTERS. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  5,  1913.    On  Motion  for  Rehearing 

Dec.  17,  1913.) 

1.  Appeal  and  Error  (S  773*)— Dismissal— 
Delat  in  Filing  Briefs. 

The  record  on  appeal  was  filed  with  the 
clerk  of  the  Court  of  Civil  Appeals  on  July  30, 
1912,  and  the  cause  was  set  for  October  Sth  but 
nt  appellee's  request  was  postponed  until  Oc- 
tober 15th.     A  typewritten  copy  of  appellant's 


brief  was  delivered  to  appdlee's  CMmsel  on  Sep- 
tember 25th  and  printed  copies  two  days  later. 
The  brief  covered  only  a  few  qaestions,  chiefly 
questions  of  fact,  and  it  was  not  allegied  that 
appellee  did  not  have  anScient  time  to  brief  the 
case  after  receiving  Ota  copy  of  appellant's  brief. 
Held,  in  view  of  the  postponement  granted,  tiiat 
appellee's  motion  to  dismiss  the  appeal  for  de- 
lay in  filing  of  briefs  would  be  demed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  3104.  SlOS-8110;  Dec.  Dig. 
i  773.*] 

2.  Master  and  Servant  (|  298*)— Aonoir  voi 
iNjuana— Instructions— Appucabiuxt  to 
Evidence. 

In  a  car  repairer's  action  for  personal  in- 
juries, where  it  appeared  that  defendant's  em- 
ploy6  on  the  engine  which  struck  him  saw  him 
on  the  track  wbUe  the  engine  was  12  feet  away 
a  charge  that,  if  such  employe  saw  and  realized 
the  danger,  it  was  his  duty  to  use  all  reasonable 
means  that  a  person  of  ordinary  prudence  would 
have  used  under  the  circumstances  to  pre- 
vent injury,  and  that,  if  his  failure  to  do  so 
was  the  proximate  cause  of  the  injury,  plain- 
tiff could  recover,  was  not  without  support  in 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  1180-1194;  Dec  Dig.  { 
296.*] 

5.  Master  and  Servant  (|  289*)— Action  for 
Injuries— QtTESTioN  for  Jurt— Dibcovxrkd 
Pebil. 

On  evidence,  in  a  car  repairer's  action  for 
personal  injuries,  Md,  that  it  was  for  the  jniy 
to  say  whether  defendant's  employte,  on  the 
engine  which  struck  plaintiff,  exercised  ordinary 
care  to  prevent  the  injury,  and,  if  they  did  not, 
whether  such  care  could  have  averted  the  in- 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  IS  1089.  1090,  1092-1132; 
Dec.  Dig.  I  289.*] 

4.  Nbolioence  (I  69*)— "PRomtATE  Cause." 
An  injury  wnich  coald  not  l>ave  been  fore- 
seen or  reasonably  anticipated  as  the  natural 
and  probable  result  of  a  negligent  act  is  not 
proximately  caused  by  such  act 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  f  72 ;  Dec.  Dig.  f  69.* 

For  other  definitions, 'see  Words  and  Pfataaea, 
vol.  6,  pp.  6758-5769;   vol.  8,  p.  7771.1 

6.  Master  and  Sebtaht  (|  248*)— Action  wox 
Injuries— DrsoovBBBO  Peril. 

Where  a  car  repairer  riding  cars  on  a  side 
track  jumped  therefrom  in  anudpation  of  in- 
jury and  ran  In  front  of  an  engine  on  a  parallel 
track,  and  where  there  was  no  evidence  tliat  the 
engineer  and  fireman  knew  that  he  was  riding 
cars  on  the  side  track,  nor  that  they  could  or 
would  by  ordinary  care  foresee  that  he  would  run 
in  front  of  the  engine,  they  could  not  anticipate 
probable  injury  to  liim  until  it  became  apparoit 
that  he  was  nearing  the  track  without  Imowing 
of  the  engine's  approach. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  801-S04;  Dec  Dig.  i 
248.*] 

6.  Master  and  Servant  (H  295,  296*) — Ac- 
tion   FOR    Injuries— Instructions —CoN- 

TBIBUTORT  NEOUOENCE  AND  ASSUIIKD  RiSK. 

When  plaintiff  seeks  a  recovery  upon  the  is- 
sue of  discovered  peril  as  well  as  upon  other  the- 
ories, charges  on  contributory  negligence  and 
assumed  risk  should  be  limited  to  be  considered 
only  upon  the  oUier  theories,  as  such  defenses 
cannot  be  urged  to  defeat  liability  arisinLg  by 
reason  of  discovered  periL 

[Ed.  Kote.— For  other  cases,  see  Master  and 
StfFvant,  Cent  Dig.  Sj  1168-1179,  1180-1194: 
Dec.  Dijf.  §§  296,  296.*] 


•For  other  case*  n«  same  topic  and  section  NUMBER  In  I>ec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  ladezM 
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On  Motion  for  Rehearins. 
7.  Mastek  and  Smvant  (|  286*)— Actiok  kor 
Injubies— Qtiestion  ro»  Jdbt. 

In  a  car  repairer'B  action  for  iajuries  by 
being  Btnicfc  by  an  engine,  held,  on  the  evidence, 
that  the  question  whether  the  enigineer  saw  plain- 
tiS  on  the  side  of  the  car  from  which  he  jump- 
ed and  ran  in  front  of  the  engine  was  for  tn« 
jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  1001.  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  104&-1060; 
Dec  Dig.  i  286*} 

Appeal  from  District  Court,  Harris  Conn- 
ty;  Charles  B.  Asbe,  Judge. 

Action  by  Frank  Walters  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. Judgment  for  plalntUF,  and  defendant 
appeals.    Rerersed  and  remanded. 

Wilson,  Dabney  &  King,  of  Houston,  for 
appeUant. 

MODRStJND,  J.  Frank  S.  Walters  filed 
this  suit  against  T.  J.  Freeman,  receiver,  and 
afterwards,  the  receivership  having  termi- 
nated, the  international  &  Great  Northern 
Railway  Company,  the  purchaser  of  the  prop- 
erties at  the  receiver's  sale,  was  made  a 
party  to  the  suit. 

Plaintiff  alleged  that  on  September  16, 
1909,  he  was  In  the  employ  of  Freeman,  re- 
ceiver, as  an  Inspector  and  car  repairer  m 
his  yards  at  Spring;  that  It  was  his  duty 
to  inspect  cars  received  In  said  yards  for  de- 
fects, and  the  air  hose  connected  therewith, 
and  to  repair  such  defects  when  he  could 
and  conple  np  the  air  hose,  and  in  the  dis- 
charge of  his  duty  it  often  became  necessary 
for  blm  to  hang  onto  the  side  of  cars  while 
they  were  in  motion  In  said  yard;  that  on 
said  date  a  number  of  cars  were  standing  on 
a  siding,  and  certain  employes  were  in 
diarge  of  an  engine  attached  to  other  cars 
whlcb  tb^  were  backing  into  the  siding, 
where  the  others  stood,  for  the  purpose  of 
coupling  them  together,  and  it  became  plain- 
tiff's duty  to  inspect  said  cars  and  the  air 
hose  and  to  couple  up  the  air  hose,  and  to 
this  end  he  was  riding  on  the  ladder,  on  the 
side  of  one  of  the  cars  attached  to  the  engine, 
as  was  usual  and  customary  under  such  dr- 
cmnstances;  that  upon  the  moving  cars  ap- 
proaching the  stationary  ones  the  speed  there- 
of was  not  reduced,  as  he  erpected  would  be 
done  and  as  should  have  -  been  done,  but 
rather  increased,  and  It  became  manifest  to 
him  that  the  moving  cars  would  strike  the 
others  with  unusual  force,  and  being  thereby 
pat  in  danger,  and  fearing  for  his  safety,  he 
Jumped  to  the  ground  and  undertook  to  cross 
anotUer  track  running  parallel  with  the  one 
on  which  the  cars  were  moving  and  eight  or 
ten  feet  distant  therefrom,  when  he  was 
struck  by  the  engine  which  had  been  detach- 
ed from  the  said  cars  and  run  upon  the  said 
track,  and  which  was  being  run  at  an  un- 
usual, dangerous,  and  excessive  rate  of  speed. 


to  wit,  more  than  six  miles  an  hour,  in  ex- 
press- violation  of  the  orders  and  rules  of 
defendant,  and  was  thereby  knocked  down 
and  injured,  the  injuries  being  set  out  in  de- 
talL  He  further  alleged:  "That  the  proxi- 
mate cause  of  the  injury  of  plaintiff,  as  afore- 
said, was  the  negligence  and  carelessness  of 
defendant  receiver,  and  those  of  his  servants 
and  employes  in  charge  of  the  said  engine,  In 
this,  that  they  ran  the  said  cars  into  the 
said  siding  to  be  brought  in  contact  with  the 
stationary  ones  thereon,  or  when  they  knew, 
or  in  the  exercise  of  ordinary  care  would 
have  known,  that  they  would  probably  come 
in  contact  with  said  cars,  without  the  engine 
being  connected  therewith  so  as  to  control 
their  movement  and  make  it  possible  for  the 
cars  to  come  together  without  undue  and  un- 
necessary force,  and  without  endangering  the 
safety-  of  those  of  defendant's  employ^ 
whose  duties  required  them  to  be  upon  and 
about  the  said  cars,  and  ran  the  said  cars  in- 
to the  said  siding  with  the  engine  detached 
therefrom  at  an  excessive  and  unnecessary 
speed,  in  violation  of  the  said  rules  and  or- 
ders, well  knowing,  or  in  the  exercise  of  or- 
dinary care  would  have  known,  that  the  mov- 
ing cars  would  thereby  be  caused  to  strike 
upon  the  stationary  ones  with  undue  and  un- 
necessary force,  which  would  endanger  the 
safety  of  those  employes  whose  duties  re- 
quired them  to  be  upon  and  about  the  said 
cars ;  and  in  this,  that  the  said  employes  in 
charge  of  the  engine  gave  no  warning  of  the 
movements  of  the  said  engine  into  and  upon 
the  said  siding  by  ringing  the  bell  or  blowing 
the  whistle,  or  in  other  manner,  as  was  their 
duty  to  do,  and  kept  no  lookout  ahead  of  the 
engine,  as  was  their  duty  to  do,  and  ran  the 
engine  at  an  unusual,  dangerous^  and  ex- 
cessive rate  of  speed.  In  violation  of  the  or- 
ders and  rules  of  defendant  as  aforesaid,  and 
that,  had  they  sounded  the  whistle  and 
rung  the  bell  or  given  other  adequate  warn- 
ing, plaintiff  would  have  been  advised  of  the 
approach  of  said  engine  and  have  avoided 
contract  therewith,  or,  if  they  had  kept  a 
reasonable  lookout  ahead  of  said  engine,  they 
would  have  discovered  plaintiff  in  time  to 
have  avoided  striking  him  by  warning  him 
of  the  approach  of  the  engine,  or  by  stopping 
the  same,  or  slacking  the  speed  thereof,  or 
had  they  run  the  said  engine  at  the  usual 
and  proper  rate  of  speed,  he  would  not  have 
been  injured;  and  in  this,  that  those  in 
charge  of  the  said  engine  saw  plaintiff  and 
reallEed  the  danger  of  his  being  struck  by 
the  said  engine  in  time  to  have  avoided  strik- 
ing him,  by  the  reasonable  use  of  all  the 
means  at  their  command,  both  by  giving 
warning  and  by  stopping  the  said  engine  or 
slacking  the  speed  thereof,  but  to  use  such 
means  they  wholly  failed;  and  plaintiff  says 
that  he  was  in  the  exercise  of  ordinary  care 
in  leaving  the  said  car  and  in  undertaking  to 
cross  over  the  adjacent  track  under  the  at- 
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trading  drcumstanoes,  and  that  his  Injury 
was  withont  fanit  or  neglect  on  his  part" 

We  qnote  from  appellant's  brief  Its  state- 
ment of  defendant's  pleadings,  viz.:  "De- 
fendant, International  &  Great  Northern 
Railway  Company,  replied,  first,  by  general 
denial,  and  second,  by  a  plea  of  contributory 
negligence  on  the  part  of  the  plaintiff  In  gen- 
eral terms  and  by  a  plea  that  plaintiff,  in 
riding  on  the  side  of  the  moving  cars,  was 
not  acting  In  furtherance  of  or  In  the  dis- 
charge of  any  duty  of  the  defendant  bnt  was 
acting  in  violation  of  the  rules,  whereby  he 
assumed  all  dangers  resulting  from  his  said 
action  in  riding  on  the  moving  cars;  that  if 
plaintiff,  in  so  riding,  was  in  the  discharge  of 
his  duty,  then  the  injuries  complained  of 
by  plaintiff  resulted  from  risks  and  dangers 
which  were  ordinarily  incident  to  the  ser- 
vice in  which  he  was  engaged,  and  which  he 
bad  assumed ;  that  the  risks  and  dangers  in 
getting  upon  said  moving  cars,  as  well  as  the 
danger  of  Jumping  from  said  cars  or  crossing 
the  adjoining  track  of  defendant,  were  ob- 
vious and  open  to  the  plaintiff,  and  known  to 
him  and  were  assumed  by  him;  that  plain- 
tiff's injuries  were  directly  caused  or  contrib- 
uted to  by  hia  own  negligence  in  riding  up- 
on said  moving  cars  and  in  alighting  there- 
from and  In  imdertaking  to  cross  the  track  of 
defendant  in  front  of  the  ai^roachlng  en- 
gine ;  that  the  engine  which  struck  the  plain- 
tiff was  open  to  the  view  of  plaintiff,  and  if 
I^Iaintlff  had  exercised  his  sense  of  sight 
and  hearing,  or  undertaken  to  do  so, 
could  wholly  have  avoided  being  hurt;  that 
both  plaintiff  and  T.  J.  Freeman,  receiver,  at 
the  Ume  of  the  accident,  were  engaged  in 
Interstate  and  international  commerce,  and 
that  the  liability,  If  any,  to  plaintiff  was 
governed  by  the  laws  of  the  United  States, 
and  that  under  these  laws  plaintiff  was  in- 
jured through  risks  and  dangers,  if  any, 
which  he  had  assumed ;  that  the  risk  of  rid- 
ing upon  said  moving  train,  as  well  as  the 
risk  of  Jumping  from  same  or  of  crossing  the 
adjoining  track  of  defendant,  were  risks 
which,  under  the  law,  plaintiff  assumed,  and 
for  vTbich  he  could  not  hold  the  defendant 
liable." 

The  trial  resulted  in  a  verdict  and  Judg^ 
ment  for  plaintiff  for  $7,500. 

[1]  Appellee  has  filed  a  motion  to  dismiss 
the  appeal  because  briefs  were  not  filed  in 
the  trial  court  nor  in  this  court  until  Sep- 
tember 26,  1913.  The  record  was  filed  with 
the  clerk  of  the  Court  of  Civil  Appeals  of  the 
First  district  on  July  30,  1912,  and  the  case, 
having  been  transferred  to  this  court,  was 
set  for  submission  on  October  8,  1913,  but  at 
the  request  of  counsel  for  appellee  the  sub- 
mission was  postponed  until  October  IStb. 
It  appears  that  a  typewritten  copy  of  the 
brief  was  delivered  by  counsel  for  appellant 
to  counsel  for  appellee  about  11  o'clock  a.  m. 
on  September  25, 1913,  and  on  the  morning  of 
the  next  day  two  printed  copies  were  deliv- 
ered to  said  counsel  for  appellee.    On  Sep- 


tember 29th  appellee's  motion  to  dismiss  the 
appeal  was  filed.  It  is  not  alleged  In  the  mo- 
tion that  appellee's  counsel  did  not  have  suf- 
ficient time  to  brief  the  case  after  receiving 
the  copy  of  appellant's  brief.  The  brief 
covers  only  a  few  questions,  the  most  im- 
portant being  questions  of  fact,  and  It  is 
apparent  that  it  could  have  beoi  answered 
by  devoting  a  few  days  to  the  task;  in  fact, 
appellee's  counsel  admitted  in  argument  on 
the  motion  that  it  could  be  done  in  12  hours 
if  everything  else  was  laid  aside  and  atten- 
tion given  solely  to  the  preparation  of  sudi 
reply. 

Following  the  decision  of  the  Supreme 
Court  in  the  case  of  S.  A.  &  A.  P.  Ry.  Co.  v. 
Holden,  93  Tex.  211,  54  S.  W.  761,  our  courts 
have  frequently  refused  to  dismiss  appeals 
where  the  time  left  appellee  was  amply  suffi- 
cient In  which  to  answer  appellant's  brief. 
Counsel  for  appellee,  in  an  argument  on  the 
motion  filed  since  the  submission  was  taken, 
insists  that  his  statement  concerning  brief- 
ing the  case  in  12  hours  should  not  be  made 
the  test  as  to  whether  the  appeal  shoold  be 
dismissed.  Certainly  it  would  be  exceedingly 
unfair  to  require  counsel  for  appellee  to  brief 
a  case  in  the  least  time  In  which  it  could 
possibly  be  done,  when  counsel  for  appellant 
has  taken  over  a  year's  time.  When  appel- 
lant's briefs  are  not  filed  within  sufficient 
time,  appellee  will  be  given  the  boieflt  of 
every  doubt,  and  it  must  be  evident  from 
the  nature  of  the  brief  that  ample  time 
has  been  afforded'  appellee  to  answer  such 
brief,  otherwise  the  appeal  should  be  dismiss- 
ed. While  appellee  had  only  12  days  in 
which  to  answer  from  the  time  he  reeved 
the  typewritten  copy  of  the  brief,  yet,  hav- 
ing asked  and  obtained  a  postponement  of 
the  submission  for  one  week,  such  additional 
time  should  be  considered  in  passing  upon 
this  motion,  and,  it  not  being  alleged  in  the 
motion  that  appellee  was  injured  or  that  he 
did  not  have  ample  time  in  which  to  answer 
appellant's  brief,  we  overrule  the  motion  to 
dismiss  the  appeal. 

Before  taking  up  the  assignments  of  error. 
we  will  make  a  brief  statement  of  the  facta 
bearing  upon  the  Issues  submitted  to  the 
Jury. 

Plaintiff  was  a  car  Inspector  and  repairer 
at  Spring  station  and  Junction  point,  at 
which  there  were  switching  yards  containing 
nine  side  tracks.  A  train  had  come  In,  and 
the  engine  crew  and  switchmen  of  same  were 
busy  "kicking"  cars  Into  a  number  of  the  side 
tracks  for  the  purpose  of  carrying  the  train 
forward  to  Houston  with  such  additional 
cars  as  ought  to  be  switched  into  it  The  cars 
were  being  "kicked"  from  a  curved  lead  track 
into  the  different  side  tracks.  A  number 
of  cars  were  standing  on  track  No.  1,  not 
more  than  200  yards  from  the  lead  track, 
from  which  the  switching  was  being  done, 
and,  as  nine  cars  were  "kicked"  into  track 
No.  1  to  be  added  to  the  stationary  train, 
plaintiff  mounted  the  side  of  one  of  the  cars 
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to  ride  down  to  wbere  the  stattonaiy  can 
were,  for  the  purpose  of  Inspecting  the  cars 
which  were  being  added  to  said  train,  so 
that  the  train  could  go  to  Houiston.  The 
rules  of  the  company  forbade  the  riding  of 
cars  through  the  yards  by  car  inspectors,  but 
the  men  frequently  rode  them  for  their  con- 
venience and  to  get  through  their  work 
promptly.  Plaintiff  rode  the  cars  upon  this 
occasion  to  save  himself  a  walk  of  less  than 
200  yards.  At  the  time  plaintiff  mounted  the 
cars  the  engine  was  not  visible  to  him,  being 
hid  by  the  curve  of  the  cars.  There  is  no 
evidence  that  the  engineer  or  fireman,  or 
any  other  member  of  the  train  crew,  saw 
plaintiff  mount  the  cars,  and  neither  the  en- 
gineer nor  fireman  knew  he  had  gotten  on  the 
side  of  the  cars  until  after  plaintiff  was  in- 
jured. After  "kicking"  the  string  of  cars 
into  track  No.  1,  the  engine  was  run  back  on 
track  No.  2,  distant  about  10  feet  from  No  1, 
for  the  purpose  of  going  after  water  and  oil. 
The  engineer  was  looking  down  the  track  in 
the  direction  he  was  going,  watching  for  sig- 
nals from  the  swing  brakeman,  W.  W.  Tuck- 
er, who  was  on  the  rear  of  the  tender.  He 
could  have  seen  plaintiff  on  the  side  of  the 
cars  going  down  track  No.  1  had  he  looked 
that  way,  but  testified  he  did  not  do  so  on 
account  of  having  his  attention  fixed  down 
the  track  on  which  he  was  moving.  Plaintiff 
concluded  that  the  cars  he  was  riding  upon 
had  been  "kicked"  with  too  much  force  and, 
fearing  they  would  collide  with  such  force  as 
to  subject  him  to  danger,  Jumped  off  and  ran 
diagonally  across  track  No.  2  immediately  in 
front  of  the  engine,  with  his  side  toward  the 
engine,  and  without  looking  to  see  whether 
the  engine  was  coming  on  that  track  or  not 
He  did  not  see  the  engine  until  he  was  on  the 
track  and  the  engine  within  about  two  or 
three  feet  of  him.  In  fact,  he  did  not  know 
the  engine  bad  been  detached  from  the  cars 
he  was  riding.  He  heard  no  whistle  or  bell 
and  saw  the  engine  only  In  time  to  say  that 
he  saw  it  before  it  struck  him.  He  testified 
the  noise  of  the  engine  must  have  caused 
him  to  turn  his  head.  He  simply  did  not 
expect  the  engine  to  be  back  on  that  track 
and  therefore  did  not  look  for  it.  He  knew 
that  engines  were  likely  to  be  moved  through 
the  yards  at  any  time,  sometimes  going  back 
for  water  or  oU  or  for  other  purposes.  He 
also  testified  that  the  practice  was  to  ring 
the  bell  when  engines  were  moving  to  and 
fro  in  the  yards.  The  evidence  was  confilct- 
ing  as  to  whether  the  bell  was  rung  upon  this 
occasion.  The  rules  of  the  company  requir- 
ed the  bell  to  be  rung  when  the  engine  start- 
ed but  did  not  require  the  ringing  to  be  kept 
up  in  the  yarda  nor  that  the  whistle  be 
blown. 

Plaintiff  testified  the  cars  he  Jumped  from 
were  moving  at  the  rate  of  about  six  miles 
an  hour,  and  that  the  engine  must  have  been 
going  20  miles  an  hour  when  it  struck  him. 
He  based  this  estimate  on  the  fact  that  the 


engine  cut  loose  from  the  cars  "kicked"  into 
track  No.  1  in  time  to  strike  him  as  he  was 
running  across  track  2.  As  a  matter  of  fact, 
plaintiff  testified  he  did  not  know  that  the 
engine  ever  ran  into  switch  track  No.  1,  and 
the  testimony  of  the  engineer  and  the  two 
Tuckers,  who  were  on  the  tender  of  the  en- 
gine at  the  time  plaintiff  was  injured,  shows 
that  the  engine  slowed  down  on  the  lead 
track,  and  the  cars  were  'kicked"  into  track 
1,  but  the  engine  did  not  stop  at  all,  as  the 
Tuckers  threw  the  switch  for  track  2,  and 
the  engine  without  stopping  moved  into  said 
track ;  the  Tuckers  Jumping  on  the  engine. 

The  engineer  and  the  Tuckers  testified  the 
engine  was  moving  at  the  rate  of  four  or  five 
mUes  an  hour.  The  cars  were  "kicked"  up- 
grade and  in  fact  did  not  come  in  contact 
with  the  stationary  cars  with  any  undue 
force.  As  the  engine  backed  up  track  2,  the 
Tuckers  were  on  the  tender  to  keep  a  look- 
out; W.  W.  Tucker  being  on  the  same  side 
as  the  engineer  (that  Is,  the  side  next  to  the 
kicked  cars),  while  J.  J.  TuCker  was  on  the 
other  side,  as  was  the  fireman.  Both  of  the 
Tuckers  saw  plaintiff  hanging  on  the  string 
of  cars  and  saw  him  when  he  got  off  the  cars 
and  started  across  toward  track  2.  W.  W. 
Tucker's  testimony  is  not  very  clear,  but, 
taking  it  most  favorably  towards  plaintiff,  It 
appears  that  when  about  12  feet  distant  from 
plaintiff  he  saw  that  plaintiff  was  going  to 
get  on  track  2  but  did  not  give  the  stop  sig- 
nal until  within  about  5  feet  of  plaintiff, 
which  was  Just  at  the  time  his  brother  called 
to  plaintiff.  At  one  place  he  states  that 
plaintiff  was  about  6  feet  from  the  engine  "at 
the  time  he  was  about  to  mount  the  track" ; 
at  another  place  he  gives  the  distance  as  12 
feet  when  plaintiff  attempted  to  get  on  the 
track,  and  as  6  feet  when  he  actually  was 
on  the  track,  and  that  he  was  about  the  cen- 
ter of  the  track  when  J.  3.  Tucker  called 
to  him  and  the  witness  gave  the  stop  signal. 

J.  J.  Tucker  testified  that  the  cars  on 
which  plaintiff  was  riding  were  going  at  the 
rate  of  about  three  miles  an  hour ;  that  four 
or  five  feet  before  the  engine  got  to  plaintiff 
he  Jumped  off  and  ran  angling  to  the  north ; 
that  as  plaintiff  entered  track  2  witness  call- 
ed to  him,  "Look  out,  fellow,  what  in  the  hell 
do  you  mean?"  that  plaintiff  was  about  four 
or  five  feet  from  the  engine ;  that  he  glanced 
around  and  started  to  Jump,  at  which  time 
the  engine  hit  him.  He  testified  that  he  did 
not  know  plaintiff  was  going  to  enter  track  ' 
2  until  he  did  so,  and  that  he  immediately 
hallooed  to  him,  and  W.  W.  Tucker  gave  a 
violent  stop  signal,  which  was  obeyed;  the 
engine  going  about  an  engine's  length  before 
it  stopped,  which  was  about  62  feet. 

Plaintiff  testified  he  was  running  across 
the  track  as  fast  as  he  could  when  be  was 
struck.  W.  W.  Tucker  said  plaintiff  was 
moving  at'  a  speed  Just  out  of  a  walk,  what 
he  would  call  a  trot 

Of  the  cars  to  be  Inspected  by  plaintiff 
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some  vrere  destined  to  points  beyond  tte 
state. 

[1, 3]  By  the  first  assignment  of  error 
complaint  Is  made  becanse  the  conrt  In- 
stmcted  the  Jury,  If  they  believed  the  Tuck- 
ers saw  plaintiff  and  realized  the  danger  to 
which  he  was  being  exposed  of  being  struck 
by  the  engine,  then  it  was  their  duty  to  use 
all  reasonable  means  at  their  command  that 
persons  of  ordinary  prudence  would  have 
used,  under  the  circumstances,  to  prevent 
injury  to  plaintiff;  and  if  the  jury  believed 
they  failed  to  use  such  means,  and  that 
such  failure  was  the  proximate  cause  of 
the  injury  to  plaintiff,  then  to  return  a  ver- 
dict for  plaintiff.  The  contention  is  that 
there  Is  no  evidence  to  support  the  submis- 
sion of  said  issue.  In  view  of  W.  W.  Tuck- 
er's testimony,  we  think  the  evidence  jus- 
tified the  submission  of  the  issue.  If  he 
saw  plaintiff  about  to  enter  track  2. while 
the  engine  was  12  feet  distant  from  plain- 
tiff, then  his  brother  also  saw  him  under 
the  same  circumstances,  and  the  jury  could 
find  that  they  should  have  at  once  called  to 
plaintiff  and  given  a  stop  signal  Instead  of 
waiting  until  he  had  stepped  on  the  track. 
From  the  evidence  it  appears  that  a  heavy 
engine  cannot  be  stopped  in  less  distance 
than  that  testified  to  in  this  case,  namely, 
about  62  feet,  so  it  Is  not  made  to  appear 
that  a  stop  signal  alone  would  have  availed 
anything;  but,  as  the  engine  was  going 
slowly,  the  extra  distance  might  have  been 
of  much  avail  if  plaintiff  had  been  warned 
by  the  Tuckers  as  he  was  about  to  step  on 
the  track.  In  considering  this  matter  we 
of  course  must  view  the  evidence  most  fa- 
vorably to  appellee  and  must  necessarily 
discard  the  testimony  of  J.  3.  Tucker  as  to 
the  position  of  plaintiff  when  he  called  to 
him  and  accept  that  of  W.  W.  Tucker  as 
to  the  distance  from  the  engine  when  be 
first  saw  that  plaintiff  was  about  to  step 
upon  the  track.  It  follows  that,  if  J.  3. 
Tucker  saw  plaintiff  all  the  time,  he  al&o 
saw  him  about  to  step  on  the  track  when 
12  feet  distant  from  the  engine,  and  it  was 
for  the  Jury  to  say.  In  view  of  all  the  cir- 
cumstances, whether  said  J.  J.  Tucker  and 
W.  W.  Tucker  exercised  ordinary  care  to 
use  all  the  means  in  their  power  to  pre- 
vent the  Injury,  and,  if  they  did  not  exer- 
cise such  care,  Whether  by  exercising  the 
same  they  could  have  averted  the  injury. 
We  overrule  the  assignment 

[4,  S]  By  assignment  No.  2  another  com- 
plaint is  made  of  the  charge;  the  portion 
objected  to  being  copied  in  the  assignment 
and  being  very  long.  After  requiring  the 
finding  of  various  matters,  descriptive  of 
how  plaintiff  came  to  be  injured,  as  al- 
leged by  him,  the  court  auCed  the  follow- 
ing: "And  you  believe  'kicking'  the  cars 
into  the  siding  at  the  rate  of  speed  at  which 
they  were  'kicked'  would  have'  caused  a 
person  of  ordinary  prudence,  situated  as 
plaintiff  was,  to  jump  from  the  car  for  fear 


of  Injniy  and  to  run  across  said  tnA,  under 
the  drcnmstances  he  claims  he  did,  and  be- 
lieve that  those  in  charge  of  the  engine  knew 
of  plaintiff's  position  on  the  car,  and  of  hia 
probable  ignorance  of  the  approadi  of  the 
Oiglne,  if  he  was  Ignorant  thereof,  or  in  the 
exercise  of  ordinary  care  would  have  known 
thereof  and  would,  in  the  exerdae  of  snCb 
care,  have  foreseen  that  plaintiff,  under  the 
circumstances,  would  probably  Jump  from 
the  car  and  run  across  the  trade,  and  in  so 
doing  would  be  exposed  to  the  danger  of 
being  struck  by  the  engine,  and  believe  tiiat 
those  in  charge  of  the  engine.  In  the  exer- 
cise of  ordinary  care,  should  and  could  have 
rung  the  bell  or  blown  the  whlstte  or  givoi 
other  warning  to  plaintiff  of  the  approach 
of  the  engine,  and  that,  had  either  been 
done,  he  would  have  been  advised  of  the 
approach  thereof  and  avoided  contact  there- 
with, and  yon  believe  they  failed  to  do  either 
to  warn  him,  and  believe  such  failure,  if 
any,  was  n^llgence,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  id- 
Jury  of  plaintiff,  yon  will  return  a  verdict 
for  plaintiff;  but,  unless  yon  so  find,  you 
will  return  a  verdict  for  defendant"  The 
objection  made  to  this  charge  Is  that  it 
submits  various  matters  concerning  which 
there  is  no  evidence,  and  that  the  issue 
whether  failure  to  blow  the  whistle  or  ring 
the  bell  was  the  proximate  cause  is  made 
dependent  upon  contingencies  of  an  oncer- 
tain  character  dependent  upon  actions  of 
plaintiff  not  to  be  anticipated  or  foreseen. 
There  is  no  evidence  that  the  persons  in 
charge  of  the  engine,  viz.,  the  engineer  and 
fireman,  who  were  the  only  persons  who 
could  give  signals  by  means  of  whistle  or 
bell,  knew  that  plaintiff  was  riding  the 
cars  until  after  he  was  Injured;  nor  is  there 
any  evidence  that  they  knew  he  was  prob- 
ably Ignorant  of  the  approach  of  the  en- 
gine, nor  that  they  could  or  would.  In  the 
exercise  of  ordinary  care,  have  foreseen 
that  plaintiff  would  Jump  from  the  cars 
which  In  fact  did  not  collide  violently  with 
the  stationary  ones,  nor  that.  If  he  did  jump 
off,  he  would  run  across  track  2  instead  of 
staying  between  the  two  tracks.  If  it  should 
be  contended  that  the  Tuckers  were  par- 
tially in  charge  of  the  engine  and  saw  plain- 
tiff on  the  cars,  then  the  fact  remains  that 
they  could  not  reasonably  anticipate  that 
plaintiff  would  become  apprehensive  with- 
out cause  and  Jump  from  the  cars,  and  that 
he  was  Ignorant  of  the  approach  of  the  en- 
gine and  would  run  across  right  in  front 
of  the  same  Instead  of  staying  betwem  the 
two  tracks.  An  injury  which  could  not 
have  been  foreseen  or  reasonably  anticipated 
as  the  natural  and  probable  result  of  a  neg- 
ligent act  Is  not  proximately  caused  by  mcb 
act  At  the  time  when  the  appellee  claims 
the  employte  of  appellant  should  have  given 
warning  by  tinging  the  bell  or  blowing  the 
whlstie,  there  were  no  facta  or  drcnmstanc- 
es  known  to  them  whldh  would  cause  them 
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to  reasonably  antldpate  tbat  the  failure  to 
ring  the  bell  or  blow  the  whistle  wooM  canse 
Injury  to  appellee  or  any  one  elsep  Under 
the  tacta  they  conld  not  anticipate  Injury 
to  appellee  as  probable  nntll  it  became  ap- 
IMreat  that  he  was-  verging  upon  track  2  In 
a  manner  indicating  that  be  did  not  know 
of  the  existence  of  the  engine  on  said  track. 
T.  4  P.  Ry..  Co.  ▼.  Bigham,  90  Tex.  223,  3$ 
S.  W.  162;  Kreigh  t.  Westlnghonse  C.  E. 
&  Co.,  162  Fed.  120,  81  G.  C  A.  338,  11  L. 
R.  A.  (N.  S.)  684;  Rall\iray  t.  Relden,  48  Tex. 
Ot.  App.  401,  107  S.  W.  661;  Pullman  Co. 
T.  Cavinees,  53  Tex.  Civ.  App.  540,  116  S. 
W.  412;  Railway  t.  Elliott,  65  Fed.  940.  5 
C.  C.  .A.  347,  20  U  R.  A.  682;  Railway  v. 
Welch,  100  Tex.  118,  84  S.  W.  333.  We  sus- 
tain the  assignment. 

The  third  assignmeat  relates  to  the  suffi- 
ciency of  the  evidence,  while  the  fifth  com- 
plains of  the  verdict  as  excessive.  In  view 
of  another  trial,  we  will  not  go  Into  the 
•matters  raised  by  these  assignments. 

There  is  no  merit  In  the  fourth  assign- 
ment of  error  complaining  of  the  charge  on 
contributory  negligence  under  the  federal 
Employers'  liability  Act  of  1908,  and  the 
same  is  overruled. 

[I]  Assignment  No.  6  Is  overruled.  The 
court  did  not  err  in  refusing  io  give  the 
charge  on  assumed  risk.  In  view  of  the 
fact  that  the  Issue  of  discovered  peril  was 
in  the  case.  It  would  have  been  improper 
to  have  given  the  charge  In  question,  which 
applied  to  the  whole  case.  When  plaintiff 
seeks  a  recovery  upon  the  issue  of  discovered 
peril  as  well  as  upon  other  theories,  charg- 
es on  contributory  negligence  and  assumed 
risk  should  be  limited  to  be  considered  only 
upon  the  other  theories,  as  such  defenses 
cannot  be  urged  to  defeat  liability  arising 
by  reason  of  discovered  peril.  Rallvray  v. 
Finn  (Civ.  App.)  107  S.  W.  94;  s.  a,  101  Tex. 
611,  109  a  W.  918;  Kelley  v.  Railway,  101 
S.  W.  1106;  Railway  v.  Scarborough,  104 
S.  W.  408. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

MOURSUNB,  J.  [7]  We  have  carefuUy 
considered  aitpellee's  motion  for  rehearing 
and  conclude  that  the  evidence  is  sufficient 
for  the  Jury  to  find  that  the  engineer,  not- 
withstanding his  denial,  did  see  appellee  on 
the  side  of  the  car.  However,  we  are  still 
of  the  opinion  that  the  evidence  did  not 
Justify  the  submission  of  the  issue  whether 
those  in  charge  of  the  engine  should  have 
given  signals  by  bell  or  whistle.  There  were 
no  facts  charging  them  with  notice  that  ap- 
jitilee  did  not  know  the  engine  was  on  the 
other  track,  nor  that  appellee  would  proba- 
bly jump  from  the  cars,  and.  If  so,  that  he 
would  mn  across  in  front  of  the  engine  in- 
stead of  remaining  between  the  tracks. 

The   motion   is  overruled. 


NUNN  V.  PADGIIT  BROa  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Nov.  22,  1918.    Rehearing  Denied 

Dec.  20,  1913.) 

1.  Grattel  Mostoaoes  (M  220-222,  2S»*)— 

CONVEBSION   BT   MOBTOAGOB. 

While  a  chattel  mortgagor  In  possession 
may  sell  the  property  In  recognition  of  the 
mortgagee's  right,  a' sale  In  denial  of  sneh  right 
would  be  a  conversion  by  the  mortgagor  and 
also  by  the  pnrchaser  if  he  persisted  in  deny- 
ing mortgagee's  right. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Morteages,  Cent  Dig.  {|  468-470;  Dec.  Dig.  {$ 
220-222,  225.*] 

2.  Tkovxb  awd  Convebbion  (§  11*)— Owner- 

BHIP  OF  PBOPBBTT. 

Since  one  who  bays  personal^  mast  as- 
certain the  ownership  thereof  at  his  peril,  his 
possession  in  denial  of  the  real  owner's  right  if 
the  seller  had  no  authority  to  sell  is  a  conver- 
sion of  the  proper^. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {|  95-98;    Dec.  Dig.  f 

XX.   J 

3.  CHATrKi,  Mobtqages  (f§  220-222*)— Saix 
or  Pbopebty — Convebbion  by  Mobtoaoob. 

Where  the  mortgagee  of  chattels  sold  the 
mortgage  notes  to  pbuntiff  and  subsequently 
purchased  the  mortgaged  property,  he  became 
in  effect  a  mortgagor  hk  possession  as  to  plain- 
tiff; and  hence  bis  subsequent  sale  of  the 
property  in  denial  of  plaintiff's  lights  was  a 
conversion. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  fi  468-170;  Dec  Dig.  {| 
220-222.*] 

4.  Chatiei.  Mobtoages  (9  226*)— Recording 
—Effect  between  Pabtieb. 

That  a  chattel  mortgagor  denied,  when  he 
sold  property  covered  by  a  recorded  chattel 
mortgage,  that  the  property  was  incumbered 
would  not  be  a  defense  to  the  right  of  the 
mortgagee  to  sue  the  purchaser  of  the  prop- 
erty for  its  conversion  by  the  denial  of  such 
mortgagee's  rights. 

[Ed.    Note.— For    other   cases,    see    Chattel 
Mortgages,  Cant  Dig.  H  468-470;   Dec.  Dig. 
i  225.*] 
6.  CHATTCt.  MOBTOAOBS  ({  226*)— ReOOXDINO 

—Effect  as  to  Pubohasebb. 

The  fact  that  the  county  clerk  advised  pur- 
chasers of  property  covered  bv  a  recorded 
chattel  mortgage  that  the  property  was  not 
mortgaged  would  not  prevent  the  purchasers 
from  being  liable  to  the  mortgagee  for  its  con- 
version. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  468-470;  Dec.  Dig.  f 
226.*! 

6.  Chattel  Mobtgaoes   ({  226*)— Pubchasb 
OF  Mobtoagbd  Pbopebtt— Conversion  bt 

PURCBASBB. 

That  defendant  agreed  to  advance  money 
with  which  to  purchase  property  covered  by  a 
recorded  chattel  mortgage  only  on  condition 
that  mortgagors  should  first  convey  to  her  that 
she  might  convey  to  her  son  and  in  that  meth- 
od give  her  what  she  considered  greater  secu- 
rity for  the  money  advanced  would  not  pre- 
vent defendant's  purchase  from  being  a  conver- 
sion of  the  property  as  to  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {|  468-470;  Dec.  Dig. 
!  225.*] 

7.  Chattel  Mobtoaobs  (i  170*)— Convebbion 
OF  Property. 

Whoever  with  actual  or  constructive  no- 
tice of  the  chattel  mortgage  is  directly  or  in- 


•For  othar  gmm  sm  wm*  tople  and  lactlon  NUMBER  In  Dec  Dig.  A  Am.  Dig.  K*y-No.  Burim  A  Rap'r  Indazw 


Digitized  by 


Cjoogle 


922 


161  SOUTHWESTBBN  REPOBTBB 


ftlBZ. 


directly  the  instrnmentality  through  vhich  a 
conversion  of  mortgaged  property  ia  brought 
aboat  is  liable  for  the  conTersion. 

[Bid.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  8  li06;  Dec.  Dig.  1 170.*] 

8.  OHA-mi.  HonaAOES  (S  204*)— Bboobdins 

OF   MOBTOAOS  —  PCB80N8    AnXCIKD— PUB- 
OHASBB  OF  MoaXOAOBD  NOTES. 

Rer.  GiT.  St.  1911,  art  6601,  provides 
that  all  persons  shall  be  charged  with  notice 
of  a  chattel  mortgage  doly  renstered  "and  of 
the  rights  of  the  mor^gee,  nis  assignee  or 
representative  'tberennder/'   and   article   5658 

Provides  for  discharging  of  mortgage  by  ac- 
nowledging  satisfaction  of  the  debt  npon  the 
registry  book.  Beld,  that  the  faUnre  of  the 
purchaser  of  chattel  mortgage  notes  to  have 
the  assignment  of  the  notes  to  him  recorded 
would  not  prevent  persons  parchasing  the 
property  from  being  charged  by  the  registra- 
tion with  notice  of  the  mortgage  and  of  his 
rights  thereunder. 

[Ed.  Note.— For  other  caaea,  see  Chattd 
Mprtgages,  Cent  Dig.  g  461;  Dee:  Dig.  I  204.*] 

9.  ChATTKL  M0BTOAOK8  (|  226*)— RiOHTB  OF 
ABSIONXK— CONTKBSION    OF    PbOPXBTT. 

An  assignee  of  notes  secured  by  a  record- 
ed chattel  mortgage  was  not  negligent  in  per- 
mitting the  property  to  remain  in  the  posses- 
sion of  one  who  he  knew  had  purchased  it 
from  the  mortgagor,  so  as  to  prevent  him  from 
recovering  for  its  conversion  by  sale,  in  view 
of  Rev.  Civ.  St  1911,  art  6666,  making  chat- 
tel mortgages  void  against  subsequent  purchas- 
ers, etc.,  unless  registered,  where  the  property 
remains  in  mortgagor's  possession. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {|  468-^70;  Dea  Dig. 
I  225.*] 

10.  Cbattkl  Mobtgaoes  (|  229*)  —  Conveb- 
siON  OF  Pkopebtt-Actions— Amount  of 
Recovebt 

Where  the  value  of  property  covered  by 
a  recorded  diattel  mortgage  exceeds  the 
amount  of  the  debt  the  judgment  in  an  action 
by  a  mortgagee  for  conversion,  should  be  for 
the  debt  and,  if  the  debt  exceeds  the  value  of 
the  property,  should  be  for  such  value. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {|  479-48S;  Dee.  Dig.  i 
229.*] 

Appeal  from  Dallas  Connty  Conrt;  W.  F. 
Wtaitehoist,  Judge. 

Action  by  W.  O.  Nunn  against  Padgitt 
Bros,  and  others.  From  a  jndgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
rendered. 

Wood  &  Wood,  of  Dallas,  for  appellant 
Alex  F.  Weisberg,  J.  Hart  Willis,  and  Spcnce, 
Knight,  Baker  &  Harris,  all  of  Dallas,  for 
appellees. 

RASBURX,  3.  Appellant  sued  appellees 
for  the  value  of  certain  personal  property  al- 
leged to  have  been  converted  by  appellees  and 
upon  which  appellant,  at  the  time  of  such 
conversion,  had  a  mortgage  Hen  properly 
registered  to  secure  an  indebtedness  due  Mm. 
The  appellees  in  effect  urged  as  a  defense 
to  the  suit  that  they  used  proper  diligence 
to  ascertain  the  existence  of  the  lien  and 
failed  to  do  so,  and  hence  were  Innocent 
purchasers,  and  further  that  they  never  took 
actual  possession  of  tlie  property;  and  hence 
there  was  no  conversion  of  same. 


It  appears  from  the  evidence  In  substance 
that  J.  M.  MnlUns  and  Davis  McMacUn  were 
partners  in  business  under  the  firm  name  of 
Dallas  Electrical  Construction  Company  In 
the  dty  of  Dallas.  W.  O.  Nunn,  of  Ladonia, 
Tex.,  an  acquaintance  of  some  years  of 
both  Mullins  and  McMaddn,  upon  thdr  re- 
quest, indorsed  their  note  for  $100  In  order 
to  enable  them  to  negotiate  same  at  bank, 
wblch  was  done.  Nunn,  as  indorser,  wa» 
later  compelled  to  pay  same  by  reason  of  tlxe 
default  of  Mullins  and  McMwckin  Sutwe- 
qnent  to  the  circumstances  related  abore, 
Mullins  sold  McMackin  Us  interest  In  Uie 
Dallas  Electrical  Construction  Company.  In 
iwyment  of  part  or  all  of  the  purchase  price, 
MuUlns  accepted  McMackin's  18  promissory 
notes,  each  for  $75,  secured  In  payment  by 
chattel  mortgage  on  the  property,  for  tl>e 
value  of  which  this  suit  was  brought  The 
mortgage  was  registered  as  directed  by  attnt- 
ute,  and  recites  the  transaction  to  be  for  tlie 
purposes  we  have  Just  stated,  and  subrogates  ' 
by  its  terms  all  purchasers  of  the  notes  to 
the  benefits  of  the  mortgage.  After  the  sale 
by  Mullins  to  McMackin,  In  order  to  enable 
Mullins  to  borrow  $500  from  the  Guaranty 
State  Bank  &  Trust  Company,  Nunn  signed 
a  note  for  that  amount  jointly  with  MuIUns. 
The  bank  accepted  the  note.  To  secure  the 
bank  in  the  payment  of  the  $500  note  and 
Nuim  in  his  Indorsement  thereof,  as  well  as 
the  repayment  to  him  of  the  amount  paid  out 
on  the  $100  note,  Mullins  transferred  the  18 
McMackin  notes  to  the  bank.  McMackin 
paid  off  sufficient  of  the  mortgage  notes  to 
reduce  the  $500  note  to  $271,  when  payments 
ceased.  Thereupon  Nunn  was  compelled  to 
take  over  the  balance,  which  be  did,  and 
whereupon  the  bank  transferred  him  the  on- 
paid  mortgage  notes.  Nunn  attempted  to  col- 
lect the  amount  due  him  by  Mullins  and  Mc- 
Mackin but  was  unable  to  do  so.  In  the 
meanwhile,  for  some  reason  and  in  manner 
not  made  clear  by  the  record,  Mullins  re- 
purchased from  McMackin  the  business  of 
the  Dallas  Electrical  Construction  Company 
and  operated  same  for  about  one  month, 
when  be  sold  a  portion  of  the  tools,  imple- 
ments, etc.,  to  one  of  the  appellees,  Mrs. 
Amelia  Wunderlich;  such  portion  being  cov- 
ered by  the  mortgage  securing  the  payment 
of  the  18  notes  given  by  McMackin  to  MuI- 
Uns, transferred  by  Mullins  to  the  bank  and 
by  the  bank  transferred  to  Nunn.  Mrs.  Wun- 
derlich paid  $260  for  the  property  sold  her 
by  Mullins,  and  the  transfer  was  by  bill  of 
sale  warranting  title  free  of  liens,  etc  On 
the  same  day  she  purchased  the  property, 
Mrs.  Wunderlich,  in  consideration  of  the 
note  of  Frank  Courtney  and  Emil  Wunder- 
lich, her  son,  for  $200,  due  one  year  from 
date  with  8  per  cent  interest,  conveyed  the 
same  property  to  them  and  as  security  for 
payment  of  the  note  retained  a  lien  oi;  mort- 
gage against  the  property  so  conveyed.    By 
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the  tenna  of  the  conveyance  Courtney  and 
Wonderllcb  are  required  to  remove  the  prop- 
erty to  126  Bryan  street,  to  keep  It  insured 
with  loss  payable  to  Mrs.  Wnnderlich,  not 
to  remove  same  flcom  its  location  wlthont 
her  consent,  and  to  keep  same  in  good  con- 
dition and  repair,  and  provided  for  the  usual 
conditions  of  forfeiture  and  seizure  in  case 
of  default  in  payment  of  the  note,  etc.  Be- 
fore buying  the  property,  both  Mrs.  Wunder- 
lich  and  her  attorney  inquired  particularly 
of  Mullins,  who  was  then  in  possession  of 
the  property  by  virtue  of  his  repurchase  from 
McMacUn,  if  there  was  any  Uen  or  incum- 
brance against  the  property  and  If  any  other 
person  had  any  interest  ther^n,  and  he  as- 
sured them  that  no  liens  existed  and  he  was 
sole  owner  thereof.  Mrs.  Wnnderlich  and 
her  son,  Emil  Wnnderlich,  testified  that  they 
Inquired  of  the  county  clerk  concerning  a 
mortgage  against  the  property,  and  that 
they  were  informed  none  was  of  record.  The 
same  parties  also  testified  that,  whUe  Mrs. 
Wonderlich  took  a  conveyance  from  Mullins 
to  herself  and  in  turn  conveyed  to  Bmil  Wnn- 
derlich and  Frank  Ck>urtney,  she  was  not  In 
fact  buying  the  property  for  her  own  use 
but  for  her  son  and  Courtney  and  took  such 
method,  under  advice  of  counsel,  as  the 
best  plan  of  securing  herself  in  the  payment 
of  the  money  advanced  to  them,  which  was 
in  fact  only  a  loan.  Appellant,  Nunn,  be- 
fore filing  suit,  attempted  to  locate  the  mort- 
gaged property,  but  was  unable  to  do  so.  It 
was  developed  upon  trial  of  the  case  that 
same  was  in  possession  of  Emil  Wnnderlich 
in  storage.  The  witness  Boettiger  testified 
the  same  was  of  the  value  of  $295.  Mrs. 
Wunderllch  paid  Mullins  $280  therefor. 
Nuim's  debt  after  this  suit  was  filed  was  re- 
duced to  $274.16  by  payments  received  from 
some  bankrupt  proceeding,  presumably 
against  either  McMackin  or  Mullins.  The 
essentials  of  the  facts  here  stated  are  un- 
disputed. Upon  trial  before  jury  there  was 
a  verdict  against  appellant  followed  by  Judg- 
ment, from  which  he  has  appealed. 

The  appellant  has  filed  two  assignments 
of  error;  the  first  attacking  the  charge  of 
the  court,  and  the  second  challenging  the 
sufficiency  of  the  evidence  to  sustain  the 
verdict  and  Judgment  We  think  the  criti- 
cism of  the  charge  by  appellant  correct,  but 
we  forego  a  discussion  thereof  for  the  reason 
that  we  think  the  cause  should  be  reversed 
and  Judgment  here  rendered  for  appellant 
on  the  grounds  urged  in  the  second  as- 
signment 

[1,  2]  As  applicable  to  the  undisputed  facts 
In  this  case,  It  was  said  In  Western  Mortgage 
&  Investment  Co.,  Ltd.,  v.  Shelton,  8  Tex. 
Civ.  App.  550,  29  S.  W.  494,  quoting  from  an 
eminent  authority  (Cooley's  Second  Ed.  on 
Torts,  527):  "When  the  mortgagor  of  chattels 
Is  left  in  possession,  he  has  not  only  such  a 
special  property  as  will  enable  him  to  main- 
tain trover  against  a  wrongdoer,  but  be  has 


also.  In  his  right  of  redemption,  a  property 
which  is  or  may  be  valuable,  and  which  he 
may  lawfully  sell  In  recognition  of  the  right 
of  the  mortgagee.  Such  a  sale  Is  therefore 
no  conversion  of  the  mortgagee's  Interest,  but 
a  sale  in  denial  of  the  mortgagee's  right 
would  be  a  conversion  In  him,  and  perhaits 
in  the  purchaser  also.  It  would  certainly 
be  a  conversion  In  the  purchaser  If  he  took 
the  property  on  a  purchase  of  the  whole  in- 
terest and  persisted  in  a  denial  of  the  mort- 
gagee's right  afterwards."  Also :  "One  who 
buys  property  must  at  his  peril,  ascertain 
the  ownership;  and.  If  he  buys  of  one  who 
has  no  authority  to  sell,  his  taking  posses- 
sion in  denial  of  the  owner's  right  ia  a  con- 
version." See,  also,  McCown  et  al.  v.  Kitch- 
en, 52  S.  W.  801;  Scaling  v.  First  Nation- 
al Bank,  etc.,  39  Tex.  Civ.  App.  164,  87  S. 
W.  716;  ButCalo  Pitts  Co.  v.  Stringfellow- 
Hnme  Hardware  Co.,  129  S.  W.  1161. 

[S]  Mullins,  by  his  sale  of  the  notes  to 
Nunn,  became,  after  his  purchase  of  the 
property  from  McMackin,  In  effect  a  mort- 
gagor in  possession  and  had  no  right  of 
course  to  sell  In  denial  of  the  mortgage,  and 
the  result  under  the  cases  cited  and  the  un- 
disputed evidence  Is  that  either  Mrs.  Wun- 
derllch or  EmU  Wnnderlich,  her  son,  and 
Frank  Courtney  bought  and  held  before  and 
upon  trial  the  mortgaged  property  In  denial 
of  Nunn's  mortgage. 

[4]  Incidental  to  a  discnsslon  of  the  ques- 
tion of  who  in  fact  converted  the  property, 
we  divert  long  enough  to  say  that  the  denial 
by  MuUins  of  the  existence  of  the  mortgage 
is  without  force  as  a  defense  to  Nunn's  right 
to  recover  in  case  of  conversion.  To  hold 
that  mortgages  registered  under  statutory  di- 
rection can  be  Ignored  by  third  persons  upon 
the  assurance  of  those  in  possession  of  the 
property  that  such  mortgages  do  not  in  fact 
exist  would  be  to  utterly  destroy  the  very 
purpose  of  the  requirement  Instead  of  sus- 
taining It 

[5]  Nor  do  we  think  that  the  testimony  of 
Mrs.  Wunderllch  and  her  son  that  the  county 
clerk  advised  them  that  there  was  no 
mortgage  upon  the  property  entitled  to  any 
weight  We  do  not  deny  the  truth  of  the 
testimony.  Such  information,  we  conclude, 
was  given  at  the  county  clerk's  office.  The 
Information  was  incorrect,  however,  since  the 
mortgage  was  In  fact  registered  there  and 
an  inspection  of  the  record  would  have 
shown  as  much.  We  do  not  understand  that 
it  is  the  right  of  the  public  to  rely  upon  the 
clerk  as  to  what  the  records  of  his  office 
do  or  do  not  disclose,  but  that  It  Is  the  right 
of  the  public  to  Inspect  such  records  and 
themselves  ascertain. their  contents,  and  that 
the  public  will  be  bound  by  the  records  alone 
as  they  actually  exist  We  then  come  to  the 
question  of  whether  appellee  Mrs.  Wunder- 
llch (her  son  and  Courtney  not  being  parties 
to  the  suit)  under  the  evidence  bought  the 
property,  and.  If  she  did,  whether  It  was  in 
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recognition  or  denial  of  the  mortgage,  and.  If 
the  did  not  pnrebaae  the  property,  whether  the 
facts  stated  In  law  constltnte  conversloD. 
That  she  did  not  bny  or  incumber  the  prop- 
erty In  recognition  of  the  mortgage  is  not 
denied. 

[6]  To  establish  that  she  did  not  do  so  in 
denial  thereof,  so  as  to  constltnte  conversion, 
the  claim  la  made  that  the  form  of  convey- 
ance to  her  was  not  what  it  purported  to  be, 
to  wit,  a  sale,  bnt  simply  a  vehicle  to  give 
Mrs.  Wunderlleh  security  of  greater  dignity 
and  was  unaccompanied  by  actual  physical 
asportation  of  the  property.  Waiving  any 
question  of  Mrs.  Wunderllch's  right  to  deny. 
In  an  equitable  proceeding,  her  own  solemn 
declaration  that  she  was  the  owner  of  the 
property,  we  nevertheless  believe  the  proposi- 
tion unsound.  Mrs.  Wunderlleh  agreed  to  ad- 
vance the  money  with  which  to  purchase  the 
property  only  on  condition  that  MuUlns  first 
conveyed  It  to  her  that  she  might  in  turn 
convey  It  to  her  son  and  Courtney  and  by 
such  method  secure  what  she  considered 
security  of  a  greater  dignity  for  the  money 
she  was  advancing,  but  which,  however  con- 
sidered, is  but  what  our  statute  denominates 
a  chattel  mortgage;  and  It  was  by  her  direc- 
tion and  with  her  knowledge  that  the  proper- 
ty was  so  purchased  and  incumbered  and 
then  delivered  to  her  son  and  Courtney.  To 
hold  that  such  acts  do  not  establish  conver- 
sion wonld,  in  our  (q^inlon,  result  lu  great 
Injustice  to  parties  acquiring  evidences  of 
debt  secured  by  chattel  mortgages  duly  regis- 
tered. As  Illustrative  of  the  point,  second 
mortgages  would  and  could  acquire  the  dig- 
nity of  first  mortgages,  since  It  is  here  urged 
exactly  that  Mrs.  Wunderlleh  Is  In  effect  but 
a  mortgagee,  and  to  which  we  agree. 

[7]  The  true  rule,  it  seems  to  us.  Is  that 
whosoever  directly  or  indirectly  is  the 
instrumentality  through  which  the  conver- 
sion is  accomplished  Is  liable  for  the  con- 
version, when  such  conversion  is  made 
with  either  actual  or  constructtve  notice 
of  the  pre-existing  debt  and  mortgage. 
Constructive  notice  in  this  proceeding  is  not 
denied,  and,  that  being  true,  appellee  took 
the  property  as  her  own  or  as  security  for 
her  debt  at  her  peril,  and.  If  by  such  taking 
it  was  lost  or  destroyed,  she  is  liable  for  the 
value  thereof.  We  are  not  to  be  understood, 
of  course,  as  holding  that  second  mortgages 
cannot  be  accepted  without  constituting  con- 
version, but  that  such  second  mortgagor 
cannot  under  guise  of  a  purchase  sell  to  an- 
other, who  In  turn  wastes  or  destroys  same, 
and  then  defend.  In  a  suit  for  conversion,  on 
the  ground  that  he  was  but  a  second  mort- 
gagor and,  not  having  actually  laid  hands  on 
the  property,  is  not  liable.  But  it  is  further 
urged  that,  Mrs.  Wunderlleh  having  bought 
the  propert7  or  loaned  money  thereon  in  good 
faith,  she  should  be  protected  for  the  reason 


that  Nunn  was  negligent  In  not  placing  upon 
the  record  an  assignment  of  the  notes,  so  aa 
to  give  Mrs.  WunderUch  notice  thereof,  and 
in  permitting  Mnlllna  to  remain  in  possession 
thereof  after  repurchasing  same  from  Mc- 
Mackln.  We  have  said  that,  while  Mrs. 
Wunderlleh  may  have  acted  In  good  faith  In 
the  purchase  of  the  property  or  in  loaning 
money  thereon,  she  did  so  subject  to  or  with 
full  knowledge  of  the  prior  mortgage,  which- 
ever, theory  of  the  transaction  may  be 
adopted. 

[I]  Nor  does  the  failure  of  Nunn  to  place 
upon  the  record  an  assignment  of  the  notes 
affect  the  notice  imported  by  the  registration 
of  the  mortgage.  Article  5661,  R.  S.  1911, 
provides  that,  when  chattel  mortgages  are 
registered  as  was  the  one  In  this  controversy, 
"all  persons  shall  be  thereby  charged  with 
notice  thereof,  and  of  the  rights  of  the  mort- 
gagee, his  assignee  or  representative  there- 
under." Article  6659,  R.  S.  1911,  provides 
that  the  only  way  by  which  satisfaction  of 
mortgages  may  be  entered  of  record,  and  aa 
corollary  relied  upon  by  those  subsequently 
dealing  with  the  property,  Is  by  ackuowledg- 
Ing  satisfaction  of  the  debt  upon  the  book 
containing  the  registry  of  the  mortgage.  No 
such  satisfaction  was  shown  on  tzial  in  this 
controversy. 

[I]  In  like  manner  do  we  think  the  daim 
that  Nunn  was  negligent  In  permitting  the 
property  to  remain  in  poseession  of  Mnlllna 
untenable.  Even  though  he  was  aware  that 
the  title  to  the  property  had  passed  back 
into  the  possession  of  Mulllns,  there  was  no 
legal  right  in  Nunn  to  prevent  it,  since  Mul- 
llns had  the  right  to  purchase  and  McMaddn 
the  right  to  sell  subject  to  the  existing  lien. 
The  statutory  provisions  relating  to  chattel 
mortgages  contemplate  the  existence  of  val- 
id and  enforceable  mortgages  where  the  prop- 
erty Is  permitted  to  remain  In  the  possession 
of  the  mortgagor  and  directs  that  in  all  soch 
cases  the  mortgage  shall  be  void  against 
creditors,  subsequent  purchasers,  and  mort- 
gagees or  llenholders,  unless  such  mortgage 
or  lien  shall  be  registered  in  the  manner  pro- 
vided by  the  other  provisions  of  the  act. 
Article  5655,  R.  S.  1911.  As  we  have  said. 
the  mortgage  In  this  controversy  was  so  ro- 
istered. 

[10]  The  undisputed  evidence  shows  the 
value  of  the  property  converted  by  Mrs. 
Wunderlleh  to  be  $295.  Nunn's  debt  la  undis- 
puted and  is  $274.16.  The  rule  is  that,  when 
the  converted  property  exceeds  the  amount  of 
the  debt,  the  judgment  shall  be  for  the  debt, 
and,  when  the  debt  exceeds  the  value  of  the 
property,  it  shall  be  for  such  value.  In  the 
application  of  that  rule  the  judgment  of  the 
trial  court  is  reversed,  and  judgment  here 
rendered  for  appellant  against  Mrs.  Wunder- 
lleh for  the  amount  of  his  debt 

Reversed  and  rendered. 
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CRANDALL  v.  SCOTT  «t  aL 

(Coart  of  Civil  Appeals  of  Texas.    Amarillo. 

Dec.  6,  1913.) 

1.  MoROFOLiKs  (i_12*)  —  Vaudity  —  Ahti- 
Tktjbt  Law— "TBrsT." 

The  Anti-Trust  Act  (Hev.  Oiv.  St  1911, 
art.  7796)  defines  a  "trust"  as  a  combination 
of  capital,  skill,  or  acts  by  two  or  more  per- 
sons, or  association  of  persons,  to  create  or 
-carry  out  restrictions  in  the  free  pursuit  of 
any  legal  business,  or  to  abstain  from  engaging 
in  or  continuing  business.  Plaintiff  and  two 
other  concerns,  who  conducted  a  moving  pic- 
ture business  in  the  town,  made  an.agreement 
by  which  the  others  gave  notes  to  plaintiff  in 
-consideration  of  plaintiff  stopping  business  and 
agreeing  that  no  abowhouse  except  the  two 
O'wned  by  the  makers  should  open  in  the  town 
before  a  certain  time,  and  that  if  a  sbowhouse 
of  a  certain  standard  shotild  open  within  the 
time  and  run  for  six  months,  all  of  the  notes 
maturing  after  the  opening  of  the  house  should 
be  void,  and  that  if  a  sbowhouse  should  open 
and  mn  for  less  tlum  such  period,  the  notes 
should  be  void  for  the  time  it  was  conducted. 
Held,  that  the  contract  was  in  violation  of  the 
Anti-Trust  Act  and  void. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Cent.  Dig.  i  10;   Dec.  Dig.  S  12.* 

For  other  definitions,  see  Words  and  Phras- 
es, vd.  8,  pp.  7119-7119,  7822.] 

2.   MONOFOUXS  (S  12*)— IlXXOAI,  COSTBAOm— 

ANTI-TBtJST  Statutkb. 

A  combination  in*  violation  of  the  anti- 
tmst  statute  (Rev.  Civ.  St.  1911,  art  7T96J  is 
T<rfd,  irrespective  of  the  common-law  distinc- 
tion between  restrictions  on  trade  which  are 
reasonable  and  those  which  are  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  i  10;  Dec  Dig.  { 12.*] 

S.  Apfeai,  and  Ebbob  (|  178*)  —  Pkmbnta- 

noN  Bklow. 

Notwithstanding  failure  of  defendants' 
pleadings  to  attack  the  validity  of  the  contract, 
under  which  the  notes  sued  on  were  executed, 
the  appellate  court  will  consider  the  validity 
of  the  contract,  where  it  is  apparent  upon  the 
record  that  it  is  void. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1079-1089,  1091-1093, 
109&-1098,  1101-1120;   Dec.  Dig.  f  178.*] 

Error  to  Potter  County  Court;  W.  M.  Je- 
ter, Judge. 

Action  by  Percy  Crandall  against  C.  R. 
Scott  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    A£Srmed. 

S.  E.  Fish,  of  Amarillo,  for  plalntlft  in  er- 
ror. Hugh  L.  Dmphres,  of  Amarillo,  for  de- 
fendants in  error. 

HENDRICKS,  J.  The  plalntlft  in  error, 
Percy  Crandall,  sued  in  the  county  court  of 
Potter  county,  Tex.,  the  defendants  in  error, 
C.  R.  Scott,  W.  G.  Underwood,  and  J.  W.  Mc- 
Queen, on  10  promissory  notes,  executed  by 
the  defendants  in  error.  In  favor  of  the  plain- 
tiff in  error,  and  which  were  a  part  of  and 
based  upon  the  following  contract: 

"State  of  Texas,  County  of  Potter.  This 
memorandum  of  an  agreement  this  day  en- 
tered Into  by  and  between  Percy  Crandall, 
party  of  the  first  part,  and  J.  W.  McQueen, 
C  R.  Scott  and  W.  Q.  Underwood,  parties  of 
the  second  part,  witnessetb,  that  parties  of 


the  second  part  agree  to  pay  party  of  the 
first  part  $26.00  per  month  for  each  and 
every  month  between  now  and  the  Ist  day 
of  March,  1912,  as  evldoiced  by  their  fifteen 
promissory  notes,  each  for  the  sum  of  $2S.OO, 
due  at  Intervals  of  one  month,  and  payable 
to  the  order  of  party  of  the  first  part,  this 
day  executed  by  parties  of  the  sdcond  part; 
and,  that  party  of  the  first  part  in  considera- 
tion thereof  warrants  to  the  parties  of  the 
second  part  that  no  show  business  besides 
the  Majestic,  the  Deandi  and  the  Grand  shall 
open  in  Amarillo,  Potter  county,  Texas,  be- 
fore March  Ist,  1912,  and  that  If  a  show- 
house,*  other  than  the  above  mentioned  three 
does  open  in  said  Amarillo  within  said  time, 
the  floor  space  of  which  equals  2860  sqaare 
feet,  the  assets  and  expense  of  installation  of 
which  equals  $1000.00,  and  which  rons  as  a 
sbowhouse  steadily  for  a  period  of  six 
months,  then  all  said  notes  maturing  after 
the  opening  of  said  sbowhouse  shaU  become 
null  and  void,  and  be  canceled  thereby.  That 
party  of  the  first  part  further  agrees  tliat 
should  a  sbowhouse  of  the  same,  less  or  more 
assets  and  expense  of  installation  and  fioor 
space  or  the  Grand  Opera  House  open  In 
vaudeville  and  picture  within  said  Amarillo 
within  said  time,  and  run  less  than  six 
months,  then  that  for  all  the  time  such  last- 
named  shows  shall  so  run,  the  notes  covering 
that  period  shall  be  null  and  void  and  cancel- 
ed thereby.  Parties  of  the  second  part  agree 
that  neither  of  them  will  be  directly  or  in- 
directly Interested  in  the  opening  or  running 
nor  will  they  encourage  the  opening  or  run- 
ning of  any  showbouse  other  than  the  three 
above  named  in  said  Amarillo  within  said 
time,  and  It  is  mutually  agreed  and  under- 
stood that  if  they  do  either,  then  that  such 
occurrence  will  in  no  wise  invalidate  any 
of  said  notes,  nor  in  any  wise  relieve  any 
party  thereto  from  liability  thereon.    Signed 

in  dupUcate  this  day  of  Nov,  1910. 

Percy  Crandall,  Party  of  the  First  Part  W. 
G.  Underwood,  C.  R.  Scott,  J.  W,  McQueen, 
Parties  of  the  Second  Part" 

It  will  be  seen  that  the  contract  Is  some- 
what ambiguous  upon  the  face  of  It,  where- 
in it  reads  that  "the  party  of  the  first  part 
•  •  ♦  warrants  to  the  parties  of  the  sec- 
ond part  that  no  showbouse  besides  the  Ma- 
jestic, the  Deandi  and  the  Grand  shall  open 
in  Amarillo,  Potter  County,  Texas,  before 
March  1st,  1912" — ambiguous  for  the  rea- 
son that  from  the  pleadings  and  the  evi- 
dence in  the  case  it  was  evidently  the  inten- 
tion of  the  contract  that  the  Grand  should 
not  open  nor  continue  open  to  the  period 
named,  but,  on  the  other  band,  should  be  clos- 
ed. We  make  this  explanation  for  the  rea- 
son that  tills  ambiguity  is  eliminated  from 
the  case  by  the  pleadings  of  both  parties,  as 
well  as  the  undisputed  evidence  in  the  case. 
The  cause  was  tried  in  the  county  court 
without  the  assistance  of  a  Jury  and  Jndg- 
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ment  rendered  agalqst  the  notes  as  obliga- 
tions ;  upon  what  specific  ground,  however, 
we  are  not  advised. 

Among  other  grounds  of  resistance  In  this 
court  to  a  reversal  of  this  cause,  the  defend- 
ants In  error  assert  the  proposition  that  the 
contract  between  the  parties,  and  set  out 
herein,  is  in  violation  of  what  is  commonly 
called  the  "Anti-Trust  Statute"  of  the  state. 
At  the  time  of  the  execution  of  this  contract 
and  of  the  notes  by  Crandall,  the  plaintiff 
in  error,  the  defendants  in  error.  Underwood, 
Scott,  and  McQueen,  were  the  proprietors  of 
a  moving  picture  diow  in  Amarillo,  Tex., 
known  and  designated  as  the  Majestic,  and 
at  the  same  time  one  Charles  Stolp  was  the 
proprietor  of  another  moving  picture  show, 
known  as  the  "Deandl."  The  plaiutlfC  in  er- 
ror, Crandall,  was  the  owner  and  conducted 
a  moving  picture  show  in  said  city,  designat- 
ed as  the  "Texas  Grand,"  which  were  the 
three  places  of  amusement  of  that  character 
at  that  time  in  said  dty. 

O.  R.  Scott,  one  of  the  defendants  in  er- 
ror, testified  as  follows:  "About  the  14th 
day  of  November,  1910,  the  contract  intro- 
duced in  evidence  was  entered  into  by  those 
signing  the  same.  At  the  same  time  a  sim- 
ilar contract  was  made  between  Percy  Cran- 
dall on  one  part  and  Charles  H.  Stolp  (the 
owner  of  the  Deandl)  on  the  other  part 
Each  of  the  contracting  parties  in  the  two 
contracts  knew  of  the  two  contracts,  and 
Stolp  knew  of  our  contract  that  has  been 
Introduced,  and  the  Majestic  and  Deandl 
people  had  Joined  their  efforts  to  get  Percy 
Crandall  to  close  his  show,  the  consumma- 
tion of  their  efforts  being  that  he  did  dose 
on  the  basis  set  forth  in  said  contracts  with 
the  Majestic  and  the  Deandl,  and  the  said 
Underwood  McQueen  and  myself  executed 
the  notes  previously  introduced  in  evidence 
and  shown  to  be  signed  by  us  in  pursuance 
of  the  contract  Introduced  In  evidence  in  this 
suit  so  as  to  (dose  Mr.  Crandall's  place. 
•  ♦  •  After  the  execution  of  these  instru- 
ments, the  Texas  Grand,  Mr.  Crandall's 
show,  closed  and  remained .  closed,  and  for 
several  months  there  were  no  other  show- 
houses  running  in  Amarillo  in  vaudeville  or 
movlog  pictures,  except  the  Majestic,  run 
by  the  defendants  in  this  suit,  and  the  De- 
andl, run  by  Mr.  Stolp.  During  this  time 
as  the  notes  became  due  they  were  paid 
off."  The  witness  then  testified  In  regard 
to  the  opening  and  establishment  of  another 
moving  picture  show  in  Amarillo  as  a  de- 
fense with  reference  to  another  provision  of 
the  contract,  which  we  think  unnecessary 
to  mention  or  discuss. 

The  testimony  of  Scott,  relating  to  these 
matters,  Is  undisputed,  and  It  is  to  be  par- 
ticularly noted  that  the  Joinder  of  the  efforts 
of  the  proprietors  of  the  Majestic  and  the 
Deandl  and  the  consummation  of  said  co- 
operation produced  the  contpract  and  the 
notes  in  question. 

[1]  The  particular  provisions  of  the  antl- 


tmst  statute  which  we  think  applicable  to 
the  propositions  involved  are  as  follows:  "A 
'trust'  is  a  combination  of  capital,  skin  or 
acts  by  two  or  more  persons,  firms  •  •  • 
or  association  of  persons,  or  either  two  or 
more  of  them  for  either,  any  and  all  of  the 
following  purposes:  First  •  •  •  To  cre- 
ate or  carry  out  restrictions  in  the  free  pur- 
suit of  any  business  authorized  or  permitted 
by  the  laws  of  this  state.  •  •  *  Seventh. 
To  abstain  from  engaging  in  or  contlsning 
business,  ♦  •  •  partially  or  entirely  with- 
in the  state  of  Texas,  or  any  portion  there- 
of."   Eev;  Civ.  St  1911,  art  7796. 

The  case  of  Gates  v.  Hooper,  decided  by 
the  Supreme  Court  of  this  state,  90  Tex.  563, 
39  S.  W.  1079,  in  a  case  where  a  merchant 
sold  to  another  his  stock  of  goods  and  good 
will,  agreeing  to  abstain  from  the  same 
business  in  the  same  town  for  a  certain 
period  of  time,  held  that  "in  order  to  con- 
stitute a  trust  within  the  meaning  of  the 
statute,"  the  combination  of  capital,  skiU,  or 
acts  by  two  or  more  means  a  union  or  as- 
sociation of  such  peraons  and  the  united  co- 
operation of  such  agencies.  In  that  case  the 
mere  sale  by  one  party  of  bis  business  and 
good  will  to  another  party  for  a  valuable 
consideration,  where  the  seller  agreed  to 
abstain  from  business  In  a  certain  town  for 
a  certain  period  of  time,  was  not  such  union 
and  co-operation  as  constituted  a  "combina- 
tion" within  the  purview  of  the  Anti-Trust 
Act.  The  abstention  from  business  neces- 
sarily resulted  from  the  sale  of  the  "good 
will";  otherwise  the  transfer  of  the  "good 
will"  would  have  been  nugatory;  or,  as  the 
Supreme  Court  put  It  "The  seller  was,  by 
the  terms  of  the  contract,  restrained  from 
doing  the  thing  which.  If  done,  would  have 
defeated  in  part  the  effectiveness  of  the 
sale."  However,  in  this  case,  we  have  a 
different  character  of  contract  and  different 
acts,  more  far-reaching  in  their  consequenc- 
es, manifested  here.  It  is  noted,  first  that 
there  are  three  rival  businesses  in  Amarillo ; 
two  of  them  Joined  together  to  put  the  third 
out  of  business  and  a  consummation  of  their 
efforts  results  in  the  execution  of  the  notes, 
the  abstention  from  bnslness,  a  warrant  open 
the  part  of  one  of  the  parties  that  no  "show- 
house"  besides  the  Majestic  and  the  Deandl 
shall  open  in  Amarillo  before  a  certain  time ; 
and  further  agree  that  if  a  showhouse  of 
certain  standard  should  open  in  said  Amaril- 
lo within  said  time  and  run  as  sudi  steadily 
for  a  period  of  six  months,  then  all  of  said 
notes  maturing  after  the  installation  and 
opening  of  said  showhouse  shall  become  null 
and  void,  and,  agreeing  further,  that  it  a 
"showhouse  of  the  same,  less  or  more  assets 
and  expenses  of  installation  and  floor  space 
or  the  Grand  Opera  House,  open  in  vaade- 
vlUe  and  pictures  within  said  Amarillo  with- 
in said  time  and  run  less  than  six  months," 
then  for  the  period  of  time  conducted  tlie 
notes  covering  the  same  period  are  void.  It 
Is  noted  that  the  other  parties  agree  that 
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neither  of  them  will  be  directly  or  Indirectly 
interested  In  the  establishment  ot  any  show- 
honse  other  than  the  Majestic  and  the  De- 
andl  wUhln  the  period  of  time  named,  and  U 
they  should  become  so  interested  they  would 
not  be  relieved  from  liability  on  the  notes. 

In  this  cause  the  proprietors  of  the  Ma- 
jestic and  the  Deandl,  "joined  their  efforts  to 
get  Crandall  to  close  his  show,"  and  as  a 
consummation  of  their  efforts  the  contracts 
were  made  and  Crandall  did  close  upon  the 
"basis  set  forth  In  said  contracts  with  the 
Majestic  and  the  Deandl,"  as  the  undisputed 
evidence  of  the  witness  declares.  We  are 
drawn  to  the  conclusion  that  the  "combina- 
tion" existed  within  the  denouncement  of 
the  statute,  "to  create  restrictions  in  the  full 
pursuit  of  any  business  •  •  •  permitted 
by  the  law  of  the  state,"  and  also  the  "com- 
bination" existed  for  the  purpose  to  obtain 
Crandall  to  "abstain  from  engaging  In  or 
continuing  business"  In  a  "portion"  of  the 
state. 

[2]  When  the  "combination"  exists  within 
the  contemplation  of  the  law,  the  Supreme 
Court  has  said  (Texas  &  Pac.  By.  Go.  v. 
Lawson,  89  Tex.  400,  34  S.  W.  920)  that  "the 
statute  Ignores  the  common-law  distinction 
between  restrictions  which  are  reasonable 
and  those  which  are  not,"  and  "it  relieves 
the  courts  of  determining  whether,  in  a  par- 
ticular case,  any  ^ect  will  be  given  sndx  a 
contract  by  declaring  that  it  'shall  be  abso- 
lutely void,  and  not  enforceable,  either  In 
law  or  In  equity.' "  The  statute  further  says, 
"for  each  and  every  day  that  such  violation 
shall  be  committed  or  contlnned  a  punish- 
ment accrues,"  and  hence  we  think  that  when 
the  representatives  of  the  different  moving 
picture  shows  got  together  and  acted  and 
Crandall  agreed  to  stay  out  of  business  for  a 
certain  period,  the  acts  of  combination  were 
committed;  and  when  Crandall  warranted 
that  no  other  "showhouse"  of  a  certain  stand- 
ard would  be  opened  within  a  certain  time 
and  agreed  to  close  and  stay  out  of  business 
for  a  certain  time,  which  he  In  reality  agreed 
to  do  under  the  contract,  and  the  others 
agreed  that  they  would  not  enlarge  their  own 
business,  or  be  Interested  In  any  manner  in 
the  opening  or  establishment  of  any  other 
moving  picture  show  In  Amarlllo,  the  union 
and  co-operation  continued.  It  might  be  said 
that  the  contract  in  a  sense  did  not  prohibit 
their  going  into  a  new  business,  and  if  they 
did,  they  would  have  to  pay  the  notes,  and 
though  they  contracted  not  to  open  another 
show,  if  they  should  by  themselves,  or  In  part- 
nership with  others,  open  a  business,  they 
would  be  estopped  to  deny  the  notes,  because 
they  could  not  open  or  be  Interested  In  open- 
ing a  showhonse  of  the  standard  mentioned  In 
the  contract,  and  then  plead  It  and  take  ad- 
vantage of  their  own  wrong.  Crandall  did 
not  take  chances,  but  Inserted  it  in  the  con- 
tract, which  was  a  continuing  one,  and  each 
agreed  In  the  future  to  stay  out  of  the  bnsl- 


to  a  certain  period  of  time,  on  the  one 
side  by  not  opening  another  in  Amarlllo, 
and  Crandall  to  abstain  entirely  for  the 
same  period;  and  we  are  not  concerned  with 
results,  whether  beneficial  or  prejudicial. 
See  the  case  of  Comer  v.  Burton  Ldngo  8c 
Co.  et  aL,  24  Tex.  Civ.  App.  251,  68  S.  W. 
969,  where  the  proprietors  of  three  lumber 
companies  purchased  a  fourth,  the  latter  ab- 
staining from  the  lumber  business  for  a 
certain  period,  where  Judge  Templeton  held 
upon  the  pleadings  the  acts  were  unlawful, 
and  said,  "Such  combination  required  the 
union  of  the  acts  and  of  part  of  the  capital 
of  the  appellees  [the  purchasing  lumber  deal- 
ers], and  if  the  purpose  of  the  combination 
was    to    create    or    carry    out    restrictions, 

*  *    *    in  the  free  pursuit  of  the  business 

•  •  •  it  was  onlawfuL"  It  Is  true  In  that 
case  that  all  the  lumber  dealers  expressly 
became  parties  to  the  contract  to  eliminate 
the  fourth  from  competition,  and  upon  the 
pleadings  the  court  held  the  contract  In  vio- 
lation of  other  provisions  of  the  anti-trust 
statute,  additional  to  the  one  we  quoted  from 
the  opinion  of  that  court;  however  upon 
analysis  of  the  opinion  In  that  cause,  it  is 
quite  analogous  to  the  record  here. 

[3]  It  is  contended  here  that  the  pleadings 
of  defendant  do  not  raise  the  point;  but  if 
that  be  true,  it  is  so  prominently  apparent 
upon  the  record  that  It  is  a  void  contract, 
we  are  required  to  pass  upon  it — the  very 
right  of  the  cause  is  dependent  upon  it — and 
we  think  the  judgment  of  the  lower  court 
should  be  affirmed;  and  It  is  so  ordered. 

Affirmed. 


CONnNBNTAL  LUMBER  ft  TIB  CO.  T.. 

MTT.T.HiP, 

(Court  of  Civil  Appeals  of  Texas.    Ft  Wortli. 

Oct  25,  1913.    Rehearing  Denied 

Nov.  29,  1913.) 

1.  AOOOTJNT,  AonOH  OR  (J  13*)— Vbbifibd  Ac- 
0Ot7RT»— DKRITSSB. 

Under  Rev.  St  1911,  art  8T12,  providing 
that  when  an  action  is  founded  upon  an  open 
account  sopported  by  affidavit  it  snail  be  taken 
as  prima  ude  evidence,  unless  the  party  re- 
slsnng  the  claim  thereon  shall  file  a  written 
denial  under  oath,  statina;  that  the  account  is 
not  just  or  true  'la  whole  or  in  part,"  and  if 
in  part  only  stating  the  items  and  particulars 
which  are  unjust,  and  that  when  he  fails  to  file 
such  affidavit  be  shall  not  be  permitted  to  deny 
the  account  or  any  item  therein,  where  de- 
fendant's denial  alleged  that  the  account  was 
not  jnst,  correct,  and  true,  that  it  was  not  due, 
and  that  defendant  did  not  owe  It  or  any  item 
thereof,  this  was  a  sufficient  denial;  since  the 
statute  only  requires  a  definite  denial  of  that 
part  of  the  account  which  defendant  considers 
is  not  Jnst  or  true,  and  where  the  account  i* 
denied  in  whole  every  item  thereof  is  pnt  in 
issue. 

[E<d.   Note. — ^For   other  cases,    see  Account 
Action  on,  Cent  Dig.  H  88-40;  Dw^  Dig.  i  ia.*J 

2.  EsTOFPSi.  (i  107*)— Plbadiko— NKcKSsrrr. 

In  an  action  for  the  price  of  lumber,  plain- 
tiff could  not  insist  that  defendant  by  asking 
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damages  for  tbe  breach  of  the  contract  In  bia 
anawer  was  estopped  to  disaffirm  the  contract, 
where  plaintiff's  pleadings  based  the  claim  of 
estoppel  011I7  on  defendant's  examination  and 
acceptance  of  the  lumber. 

[Ed.  Note.— For  other  cases,  see  Bstoppd, 
CenL  Dig.  {  297;  Dec  Dig.  {  107.*] 

3.  TbIAL  (f  194*)— iNSTBUCnONS— Wbioht  oi* 
E^VIDENCK. 

In  an  action  for  the  price  of  Inmber  which 
defendant  claimed  to  have  rejected  because  of 
its  defective  quality  and  quantity,  where  de- 
fendsmt  pleaded  and  his  evidence  showed  that 
during  the  negotiationB  looking  to  the  adjust- 
ment of  the  controversy  he  thought  the  matter 
had  been  settled  and  so  used  a  small  quantity 
of  the  Inmber,  but  that  upon  learning  bis  mis- 
take he  immediately  notified  plaintiff  that  he 
would  pay  therefor,  an  instruction  that  defend- 
ant would  not  have  the  right  to  accept  the  lum- 
ber in  part  and  reject  it  in  part,  but  that  he 
was  required  either  to  accept  or  reject  it  as 
a  whole,  and  that  if  he  had  an  opportunity  to 
and  did  inspect  tbe  lumber  after  its  arrival  he 
should  then  determine  whether  he  would  ac- 
cept or  reject  it  as  an  entirety,  was  properly 
rinsed,  as  it  was  on  the  weight  of  the  evi- 
dence. 

[Bd.  Note.— For  other  eaaea,  see  Trial,  Gent 
Dig.  if  413,  436,  48&-441.  446-4S4,  466-466; 
Dec  Dig.  {  194.*] 

4.  Sales  (I  178*)— Aookftahos— What  Oon- 
STITUTE8. 

Where  a  purchaser  of  lumber  refused  to 
accept  it  because  of  its  defective  quality  and 
quantity,  but  during  the  negotiations  looking  to 
an  adjustment  of  the  controversy  he  thought  the 
matter  had  been  settled  and  used  a  small  quan- 
tity of  the  lumber  which,  upon  learning  of  his 
mistake  he  offered  to  pay  for,  this  was  not  nec- 
essarily an  acceptance  of  the  lumber. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  461-455;   Dec  Dig.  {  178.*] 

6.  Customs  ard  IJsaoxs  (f  8*>— Evidxnck— 

Aduibsibilitt. 

In  an  action  for  the  price  of  lumber  which 
defendant  claimed  to  have  rejected,  evidence 
as  to  a  custom  among  lumbermen  to  the  ef- 
fect that  when  a  purchaser  discovered  that 
lumber  delivered  was  not  op  to  grade  he  should 
make  out  a  claim  of  the  amount  and  forward 
it  to  tbe  shipper,  and  pending  the  settlement 
between  tbe  shipper  and  purchaser  hold  the 
lumber  subject  to  the  shipper's  order,  was  not 
inadmissible  on  the  ground  that  the  custom 
was  in  contravention  of  law;  since,  under  the 
circumstances  mentioned,  a  purchaser  might 
lawfully  decline  to  receive  the  lumber  and  hold 
the  shipment  subject  to  the  shipper's   order. 

[Bd.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {}  8-10;  Dec  Dig.  {  a*] 

Appeal  from  Tarrant  County  Court;  Cbas. 
T.  Prewett,  Judge. 

Action  by  the  Continental  Lumber  &  Tie 
Company  against  P.  H.  Miller.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

See,  also,  146  S.  W.  735. 

Lattimore,  Cnmmlngs,  Doyle  &  Botildln, 
of  Ft.  Worth,  for  appellant  Gioree  &  Tam- 
er, of  Ft  Worth,  for  appellee. 

SPEER,  J.  Tbe  Continental  Lumber  te 
Tie  Company  sued  P.  H.  Miller  upon  an  item- 
ized verified  account  to  recover  the  sum  of 
$656.14  due  for  two  cars  of  lumber  sold  and 
delivered  by  plaintiff  to  the  defendant  and  in 
the   alternative   to    recover   tbe   reasonable 


market  valne  of  snch  lumber.  Tbe  defendant 
denied  under  oath  the  acoonnt  nied  on  and 
pleaded  specially  that  tbe  shipment  of  Inm- 
ber was  not  of  the  character,  quality,  and 
quantity  bargained  for,  and  that  the  orders 
given  by  him  contained  tbe  express  provision 
that.  In  case  of  any  disagreement  between 
the  parties  In  respect  to  the  lumber  shipped, 
the  same  was  to  be  held  by  the  purchaser 
subject  to  an  inspection  by  some  officer  or 
person  sent  by  the  Tellow  Pine  Mannfactur- 
era'  Association,  whose  decision  should  be 
final;  that  be  notified  the  plaintiff  of  his  re- 
fusal to  accept  the  lumber,  called  for  an  in- 
spector according  to  the  contract;  bat  that 
his  request  had  at  all  times  been  refused,  and 
he  has  at  all  times  since  held  the  Inmber  sub- 
ject to  plalntUTs  order.  The  plea  contains 
some  further  allegations  which  will  be  notlo 
ed  in  connection  with  the  assignments  of  ap- 
pellant The  case  was  aubmitted  to  a  ivarj, 
and  the  verdict  and  Judgment  were  in  &Tor 
of  defendant,  and  the  plaintiff  has  appealed. 

The  case  has  been  once  before  appealed  to 
this  court  and  will  be  found  reported  in  145 
8.  W.  736. 

[1]  Appellant's  first  complaint  Is  that  the 
court  erred  in  not  sustaining  its  special  ex- 
ception urged  against  appellee's  answer  de- 
nying the  verified  account,  because  it  failed 
to  deny  that  such  account  "is  Just  or  true  In 
whole  or  in  part,"  as  required  by  the  statute. 
Kev.  Civ.  St  1911,  art  3712.  Appellee's  de- 
nial was  as  follows:  "And  defendant  now 
here  says  that  said  account  is  not  Just,  cor- 
rect, and  true,  and  that  the  same  is  not  dne, 
and  that  the  defendant  does  not  owe  tbe 
same,  or  any  Item  of  the  same,  and  this  tbe 
defendant  Is  ready  to  verify."  This  was  suf- 
ficient It  Is  a  denial  of  appellant's  account 
in  toto.  Hensley  v.  Degener,  25  S.  W.  1130. 
Tbe  contention  of  appellant  Is  for  pare  liter- 
alism. The  evident  purpose  of  the  statute 
was  to  require  only  a  definite  denial  of  that 
part  of  the  account  which  was  not  consider- 
ed by  the  defendant  to  be  Just  or  true  and 
where,  as  here,  the  account  is  denied  in 
whole,  every  Iton  thereof  is  put  in  issue. 

[2]  It  Is  next  complained  that  the  court 
erred  In  not  peremptorily  instructing  a  ver- 
dict for  appellant  The  instruction  was 
claimed,  first,  because  tbe  undisputed  evi- 
dence and  tbe  record  show  that  appellee  had 
elected  In  his  original  answer  to  affirm  the 
contract  of  sale  which  formed  the  basis  of 
appellant's  suit  by  asking  for  damages  for 
breach  thereof,  and  was  therefore  estopped 
to  disaffirm  the  contract,  as  be  was  attempt- 
ing to  do  on  this  trlaL  This  contention  is 
without  merit,  however,  since  no  such  plea 
of  estoppel  was  interposed  by  ai^iellant;  the 
plea  going  only  to  the  extent  of  alleging  ap- 
pellee's examination  and  acca>tance  of  the 
lumber  in  the  first  place.  The  Instracttwi 
was  claimed  next  upon  the  ground  that  the 
undisputed  testimony  shows  that  appellee. 
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after  haTlng  unloaded  and  inspected  tbe  lum- 
ber, received  and  accepted  the  same,  and  was 
therefore  eatoppod,  as  pleaded  by  appellant, 
to  say  that  the  Inmber  was  not  of  tbe  char- 
acter, quantity,  and  an<^ty  contracted  for. 
'She  facts  with  respect  to  an  acceptance,  how- 
ever, were  not  undisputed,  nor  such  as  to 
require  the  giving  of  a  summary  instruction 
upon  the  theory  that  appellee  had  accepted 
tbe  lumber  as  being  In  compliance  with  the 
terms  of  his  order.  The  trial  court  very 
clearly  submitted  this  question  to  the  jury, 
telling  them  that,  if  they  believed  the  grade 
and  quality  of  the  two  cars  of  lumber  were 
substantially  the  same  as  the  grade  and 
quiOity  of  the  lumber  ordered,  they  would 
find  for  the  plalnttff  for  the  full  amount  sued 
for,  and  fnrthnmore,  If  they  believed  from 
the  evidence  that  the  character  of  lumber  or- 
dered was  not  shipped,  but  that  lumber  of  a 
different  grade  and  quality  was  shipped,  and 
that  the  same  was  received  by  the  appellee 
and  accepted  by  him,  they  would  find  for  ap- 
pellant for  the  reasonable  market  value  of 
the  lumbtt  so  received  and  accepted,  together 
with  interest  thereon,  and  that  the  question 
of  acceptance  was  one  to  be  determined  by 
them  under  all  the  facts  and  drcumstancee 
surrounding  the  transaction.  Neither  was 
tbe  summary  instruction  called  for  upon  the 
theory  suggested  In  tbe  fourth  assignment,  to 
tbe  effect  that  appdtee  failed  to  notify  ap- 
pellant within  a  reasonable  time  that  he  had 
rejected  the  lumber. 

[3, 4]  Appellant's  special  charge  No.  8  was 
properly  refused,  because  under  the  facts 
of  this  case  it  would  have  been  on  the  weight 
of  the  evidence.  It  contained  the  following 
language:  "You  are  instructed  that  the  de- 
fendant would  not  have  the  right  to  accept 
said  lumber  in  part  and  reject  it  in  part, 
but  that  the  defendant  was  either  required 
to  accept  or  reject  the  lumber  shipped  as  a 
whole,  and  if  you  believe  from  the  evldoice 
In  this  case  that  the  defendant  had  an  op- 
portunity to  and  did  inqpect  said  lumber  after 
Its  arrival,  and  that  he  then  would  (should) 
determine  whether  he  would  accept  or  re- 
ject the  same  as  an  entirety."  Amnellee  plead- 
ed, and  his  evidence  showed,  that  during  the 
negotiations  looking  to  an  adjustmoit  of  the 
controversy  with  appellant,  he  thought  the 
matter  had  been  settled,  and  so  used  a  small 
4iuantity  of  the  lumber,  amounting  in  value  to 
about  the  sum  of  $4,  but  that  upon  learning 
bis  mistake  be  immediately  notlfled  appellant 
that  he  would  pay  for  the  lumber  used  by 
Allowing  It  as  a  credit  on  tbe  unloading 
-charges  which  had  been  made  against  appel- 
lant This,  under  the  circumstances,  did  not 
necessarily  show  an  acceptance  of  the  lum- 
ber; but  the  explanation  was  entirely  reason- 
able and  tended  to  negative  the  Intention  to 
accept  Special  charge  No.  6  contained  the 
same  vice. 

[(]  The  witness  I>amell  testified  to  a  cus- 
tom amongst  lumbermen  to  tbe  effect  that. 


when  a  purchaser  discovers  upon  Inspection 
that  tbe  lumber  delivered  is  not  up  to  grade, 
tbe  universal  custom  is  to  make  out  a  claim 
of  tbe  account  and  forward  it  to  the  shipper; 
pending  the  settlement  between  tbe  shipper 
and  the  purchaser,  the  lumber  is  held  sub- 
ject to  the  order  of  tbe  shipper.  Appellant 
objected  to  this  evidence  on  the  ground  that 
such  custom  was  in  contravention  of  the  law 
of  the  country  with  reference  to  the  sale  of 
personal  property.  It  is  not  apparent  how 
such  custom  is  in  contravention  of  any  law. 
Under  tbe  circumstances  detailed  by  the 
witness,  a  purchaser  might  lawfully  dedlne 
to  receive  the  lumber  and  hold  the  shipment 
subject  to  the  shipper's  order.  Tbe  proposi- 
tion submitted  under  the  assignment  raising 
this  question,  however,  again  asserts  that 
the  purchaser  in  such  a  case  must  reject  or 
accept  the  property  as  a  whole,  and,  if  he 
retains  and  uses  a  portion  of  it,  he  is  estop- 
ped to  deny  that  he  accepted  the  whole.  We 
have  already  disposed  of  this  contention. 
There  was  a  further  objection  to  this  wit- 
ness' testimony  upon  the  ground  that  the 
pleadings  as  to  custom  were  not  sufficient 
But  there  was  a  plea  of  custom  sufficient  we 
think  at  least  to  admit  a  portion  of  the  wit- 
ness' testimony,  and  there  is  no  specific  ob- 
jection to  a  particular  part  which  would  not 
be  within  the  pleas. 

The  eighth  assignment  complains  of  error 
In  permitting  the  witness  Faust  to  testify 
as  to  the  general  custom  among  lumbermoi  as 
it  affected  this  controversy.  But  what  we 
have  said  upon  the  ruling  last  discussed  will 
also  dispose  of  this  assignment 

The  evidoice  Justifies  the  verdict  and  sup- 
ports the  Judgment  There  is  no  error  in  the 
record,  and  the  Judgment  is  affirmed. 


BDWABDS  et  aL  v.  DENNINOTON. 

(Court  of  Civil  Appeals  of  Tszaa.    Ft  Worth. 

Nov.  29, 191S.) 

1.  JUSnOKS  OF  THB   PEACE   ({  44*)— J^mBDIO- 

TioN  — AuouitT  IK  COHTBOVBBST  — Amend- 
ment. 

Plaintiff  sued  to  cancel  his  note  for  |65, 
secured  by  a  ctiattel  mortgage  on  property 
valued  at  more  than  |200,  and  given  as  a  pre- 
mium for  a  bail  insarance  policy,  on  the  ground 
that  It  had  been  obtained  oy  nnnd,  and,  after 
defendant  pleaded  a  judgment  obtained  against 
him  on  such  note  for  1|76,  he  sought  to  re- 
cover damages  in  the  amount  of  such  judgment 
Held,  that  plaintiff's  cause  of  action  was  to  be 
construed  as  one  for  damages  to  the  amount  of 
the  judgment  which  was  within  the  original 
jurisdiction  of  the  justice's  court,  and  that,  even 
if  the  value  of  the  mortgaged  property  put  the 
original  suit  beyond  tbe  jurisdiction  of  the  jus- 
tice's court,  his  reply  to  tbe  plea  was  in  the 
nature  of  an  amendment  bringing  himself  with- 
in such  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the 
Peace,  Cent  Dig.  fi  157-172;  Dec  Dig.  | 
44.*] 

2.  Judgment    (i    713*)  —  Conclusiveness — 
Mattebs  Concluded. 

Judgment  against  plaintiff  on  his  note  to 
the  amount  of  $76  was  conclusive  as  against 
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his  right  to  reoover  for  damages  to  that  extent 
on  the  grovmd  of  fraud  in  obtaining  the  note, 
since,  if  he  had  a  cause  of  action  for  deceit,  it 
could  have  been  interposed  and  have  availed 
as  a  defense  in  the  suit  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  »  1063,  1066,  1099,  1234-1237, 
1239,  1241,  1247 ;   Dec.  Dig.  |  713.*] 

Appeal  from  Haskell  Oounty  Conrt;  A.  J. 
Smith,  Judge. 

Action  by  Q.  B.  Doinington  against  H.  H. 
Edwards  and  others,  wltb  cross-action  by 
defendants.  Judgment  for  plaintiff,  and  de- 
fmdants  appeal.  Reversed  and  rendered  for 
defendant 

Alexander,  Power  &  Ridgway,  of  Ft 
Wortb,  for  appellants.  H.  G.  McConnell,  of 
Haskell,  Gordon  B.  McGnire,  of  Dallas,  and 
C.  B.  Long,  of  Haskell,  for  appellee. 

SPEER,  J.  G.  E.  Dennlngton  brought  this 
suit  in  the  justice  court  of  precinct  No.  1, 
Haskell  county,  against  H.  H.  Edwards,  Hail- 
storm Underwriters,  and  L.  Q.  Ocheltree, 
charging  that  they  had  fraudulently  obtained 
from  him  a  certain  promissory  note  dated 
May  6,  1912,  for  the  sum  of  $65.40  as  a  pre- 
mium for  a  policy  of  hailstorm  insurance, 
agreeing  that  the  policy  should  be  guaranteed 
by  a  certain  company,  when  in  truth  a  differ- 
ent policy  had  been  delivered  to  him.  He 
sought  the  cancellation  of  the  note ;  but  up- 
on the  defendants  answering  by  plea  of  res 
adjudicata  that  a  Judgment  had  been  ohtaln- 
ed  against  him  on  such  note  in  the  county 
court  of  Tarrant  county  for  civil  cases,  he 
prayed  to  be  allowed  his  damages  in  the 
amount  of  such  Judgment  The  case  was 
tried  in  the  Justice  court  and  afterward  ap- 
pealed to  the  county  court  where  Judgment 
was  finally  rendered  In  favor  of  the  plain- 
tiff for  176.40.  There  was  a  cross-action 
pleaded  by  the  defendants,  but  this  was  de- 
cided against  them,  and  no  complaint  is 
made  as  to  this  portion  of  the  judgment 
though  they  do  appeal  from  the  money  Judg- 
ment In  plaintiff's  favor. 

[1]  It  is  first  contended  that  the  Justice 
and  county  courts  were  without  jurisdiction 
to  determine  this  suit  since  it  was  alleged 
by  appellants,  and  supported  by  appellee's  ad- 
mission In  open  court  that  the  note  for  the 
cancellation  of  which  the  suit  was  instituted 
was  secured  by  a  chattel  mortgage  on  prop- 
erty of  value  more  than  (200.  We  rule 
against  this  contention,  however,  since  we 
construe  appellee's  cause  of  action,  as  inters 
preted  by  bis  final  pleadings,  to  be  one  for 
damages  for  the  fraud  In  which  the  measure 
of  his  recovery  is  laid  at  the  amount  of  the 
Judgment  which  was  within  the  orglnal  ju- 
risdiction of  the  Justice  court  So  that  if, 
under  the  authorities,  as  indicated  in  StrlCk- 
lln  V.  Arrlngton  &  Carter,  141  S.  W.  189, 
the  value  of  the  mortgaged  property,  rather 
than  of  the  debt  secured  by  it  determines  the 
amount  In  controversy,  and  appellee's  peti- 
tion as  originally  filed  was  beyond  the  Juris- 


diction of  the  justice  court  still  he  would 
have  the^undoubted  right  to  put  himself  with- 
in the  jurisdiction  by  an  amendment  which, 
in  effect  he  did  in  reply  to  appellant's  plea 
of  res  adjudicata. 

[2]  The  next  question  presented  arises  up- 
on the  plea  of  res  adjudicata.  It  appears 
to  be  undisputed  that  suit  was  instituted  in 
the  county  court  of  Tarrant  county  for  dvil 
cases  against  appellee  upon  the  idoitical 
note  which  he  sought  in  this  suit  to  cancel; 
that  though  he  was  duly  cited,  he  made  de- 
fault In  that  suit  and  Judgment  was  accord- 
ingly entered  against  him.  This  we  take  it 
to  be  Is  conclusive  of  his  rights  in  this  suit 
It  la  a  well-established  rule  that  the  Judg- 
ment in  a  former  action  upon  the  same  dalm 
or  demand  concludes  the  parties  as  to  every 
matter  which  was  offered  and  received  to 
defeat  the  claim  or  demand,  as  well  also 
as  to  every  other  matter  which  might  hare 
been  offered  for  tliat  purpose.  City  of  Hous- 
ton V.  Walsh,  27  Tex.  Civ.  App.  121,  86  S. 
W.  106;  Nichols  v.  Dlbrell,  61  Tex  539; 
Henderson  v.  Terry,  62  Tex  281;  Wilson  v. 
Cook,  91  S.  W.  236.  It  cannot  be  denied  that 
if  appellee  had  such  a  cause  of  action  for 
deceit  as  would  sustain  his  claim  for  dam- 
ages in  this  suit  the  same  could  have  been 
Interposed  and  would  have  availed  him  as 
a  defense  in  the  suit  instituted  In  Tarrant 
county.  Such  cause  of  action  and  defense 
were  necessarily  concluded  by  that  Judgment 
The  trial  court  before  whom  this  plea  was 
tried  should  have  sustained  the  same,  and, 
for  his  error  in  not  doing  so,  the  Judgment 
is  reversed,  and  judgment  here  rendered 
for  appellants. 

Reversed  and  rendered. 


RECORD  CO.  V.  POPPLEWELLl 
(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
Nov.  8,  1913.) 

Appeai.  and  Ebbor  (I  773*)— DiBPOsmoii— 

Affibuancs— Bulk  or  Coubt. 

Rule  42  for  Courts  of  Civil  Appeals  (142 
S.  W.  xiv)  provides  that  where  appellant  fil«> 
no  briefs,  appellee,  before  the  call  of  the  ctK. 
may  file  a  brief  as  required  of  appellant,  shap- 
ing his  proposition  so  as  to  show  the  corrert- 
ness  of  the  judgment  which  the  conrt  may  re- 
gard as  a  correct  presentation  of  the  case,  with- 
out examining  the  record  further  than  to  tet 
that  the  judgment  Is  one  that  can  be  afflnoed 
upon  the  case  as  presented  by  appellee.  Plain- 
tifC  sued  a  newspaper  to  recover  $400  danui(M 
for  the  wrongful  deprivation  of  a  paper  rout^ 
whidi  salt  was  consolidated  with  one  by  defend- 
ant for  $125  for  papers  furnished,  the  real  con- 
tention being  whether  defendant  was  bound  to 
furnish  papers  at  a  price  named  in  a  contract 
with  the  carrier  whom  plaintiff  succeeded,  and, 
on  charges  within  the  pleadings,  a  verdict  snch 
as  a  jury  was  authorized  to  find  was  returned 
for  plaintiff,  and  for  defendant  for  $62.50.  and 
defendant  appealed  but  filed  no  briefs.  Beli,  on 
plaintitfs  brief  under  the  rule,  that  onder  iti 
express  terms  judgment  would  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  3104,  3108-3110;  Dec.  Dij. 
i  773.*] 


•For«tb«r( 


I  SM  same  topic  aad  secUoa  NiniBBR  In  D«k  Dig.  *  Anu  Dig.  K«7-N«.  Sartss  *  Sap'r  ladnw 


Digitized  by 


Google 


Tex.) 


YOUNG  MEN'S  CHRISTIAN  ASS'N  v.  SCHOW  BROS. 


931 


Appeal  from  Tarrant  County  Court;  Chas. 
T.  Prewltt,  Judge. 

Action  by  J.  M.  Popplewell,  Jr.,  against  tbe 
Record  Company,  wltb  counterclaim  by  de- 
fttidant  Judgment  for  plaintiff  on  his  claim 
and  for  defendant  as  to  part  of  Its  claim, 
and  defendant  appeals.     Affirmed. 

Bryan  ft  Spoonts,  of  Ft  Worth,  for  appel- 
lant J.  W.  Stltt,  of  Ft  Worth,  for  appel- 
lee. 

SPEER,  J.  J.  M.  Popplewell,  Jr.,  Insti- 
tuted a  suit  against  the  Record  Company,  a 
corporation  publishing  a  dally  newspaper  In 
Ft  Worth,  to  recover  the  sum  of  $400  dam- 
ages for  wrongfully  harlng  deprived  him 
of  a  paper  route  in  the  city  of  Ft  Worth, 
and  the  suit  was  consolidated  with  one  In- 
stituted by  the  Record  Company  against  Pop- 
plewell In  the  justice  court  bnd  appealed  to 
the  county  court  to  recover  $125  balance  due 
for  papers  furnished  him.  Popplewell  had 
Judgment  on  his  claim  for  $370,  and  the  Rec- 
ord Company  recovered  Judgment  on  Its 
claim  for  $62.50,  and  the  latter  has  appealed. 

Appellant  has  filed  no  brlefa  In  tbe  case, 
and  we  would  therefore  dismiss  the  appeal 
for  want  of  prosecution  but  for  the  fact  that 
appellee  has  filed  his  brief  under  rule  42 
(142  S.  W.  xlv),  in  which  he  prays  that  the 
Judgment  be  affirmed.  Tbe  trial  Judge  thus 
presented  the  case  to  the  Jury:  "In  this  case 
you  are  instructed  that  if  you  believe  from 
the  evidence  that  defendant  failed  to  furnish 
plaintiff  with  papers  according  to  the  con- 
tract altered  into  between  plaintiff  and  de- 
fendant, thereby  causing  plaintiff  to  lose  the 
use  and  benefits  of  said  route,  then  you  will 
find  for  the  plaintiff  for  the  reasonable 
market  value,  if  any,  of  said  route  at  the 
time  plaintiff  lost  said  route,  with  6  per 
cent  interest  from  March  25,  1912,  and,  un- 
less you  find  tliat  the  defendant  failed  to 
furnish  said  papers  according  to  the  terms  of 
said  contract  you  will  find  for  the  defend- 
ant as  to  plaintiff's  cause  of  action.  As  to 
defendant's  cause  of  action,  gentlemen  of 
the  Jury,  you  are  instructed  that,  if  you  be- 
lieve from  the  evidence  that  defendant  in 
said  cause,  Popplewell,  received  tbe  papers 
sued  for  in  said  cause  under  the  original 
contract  then  you  will  find  for  the  Record 
Company  against  the  said  Popplewell  for 
such  amount.  If  any,  as  you  may  find  that 
the  said  Popplewell  owes  the  Record  for  said 
papers,  and,  unless  you  find  that  said  papers 
were  received  by  the  said  Popplewell  under 
tbe  original  contract  you  wUl  find  for  the 
said  Popplewell  as  to  the  Record's  cause  of 
action." 

Tbe  real  dispute  between  the  parties  arose 
over  the  contention  that  the  Record  was  un- 
der obligation  to  furnish  to  Popplewell  pa- 
pers at  a  price  named  in  a  prior  contract 
with  another  carrier  whose  route  Popplewell 
Iiad  purchased.    Popplewell  admitted  an  In- 


debtedness of  S62.50  which  was  in  accordance 
with  the  price  fixed  In  such  _orIglnal  con- 
tract and  it  appears  from  tbe  verdict  that 
the  Jury  held  with  his  contention  that  the 
papers  were  furnished  under  that  contract 
The  charges  quoted  appear  to  be  within  the 
pleadings  and  evidence,  and  the  verdict  re- 
turned is  such  a  one  as  the  Jury  were  au- 
thorized to  find.  We  think  the  "Judgment  is 
one  that  can  be  affirmed  upon  the  view  of 
the  case  as  presented  by  appellee,"  In  ac- 
cordance wltb  rule  42,  and  It  Is  accordingly 
ordered  that  such  Judgment  be  affirmed. 
Affirmed. 


TOUNG    MEN'S    CHRISTIAN,    ASS'N    OP 
DALLAS  V.  SCHOW  BROa 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 
Dec.  e,  1913.) 

1.  estoppei.  (i  107*)— pueadino  as  dxfensb 
— Necessity. 

In  an  action  for  tbe  price  of  goods  sold, 
where  the  only  pleading  in  the  justice  court 
was  a  verified  account  and  no  further  pleading 
was  filed  on  the  appeal  to  the  county  court  as 
permitted  by  statute,  an  instruction,  authorize 
ing  a  recovery  if  defendant  by  acts  or  words, 
or  l>oth,  led  plaintiCC  to  believe  that  the  pur- 
chaser was  defendant's  agent  with  authority 
to  make  such  purchases  for  it,  was  erroneous, 
since  the  issue  presented  was  one  of  estoppel, 
and  plaintiffs  could  not  avail  themselves  of  the 
benefits  of  the  estoppel  unless  they  specially 
pleaded  it. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  (  297;   Dec.  Dig.  i  i07.*] 

2.  Justices  of  the  Peace  (i  174*)— Appeals 

TO  COUHTT  COTHn^PtBADIIIO. 

Rev.  Civ.  St  art  759,  providing  that 
when  a  case  is  removed  by  certiorari  from  the 
justice  court  to  the  county  court  plaintiff 
may  plead  new  matter  not  constituting  a  new 
cause  of  action,  also  applies  on  appeals  from 
the  justice  court  to  the  county  court 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  665-693;  Dec.  Dig. 
§   174.*] 

3.  Justices  of  the  Peace  (S  90*)— Pleading 
— ^Neces^Itt. 

Pleadings  are  as  essential  to  make  an  is- 
sue in  the  justice  court  as  in  a  court  of  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  306;    Dec.  Dig.  {  90.*] 

Appeal  from  Bosque  County  Court;  P.  S. 
Hale,  Judge. 

Action  by  Schow  Bros,  against  the  Young 
Men's  Christian  Assodation  of  Dallas.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded. 

J.  L.  Goggans,  of  Dallas,  for  appellant 
James  M.  Robertson,  of  Meridian,  for  appel- 
lees. 


DUNKLIN,  J.  In  a  suit  by  Schow  Bros, 
against  tbe  Yomig  Men's  Christian  Associa- 
tion of  Dallas,  a  private  corporation,  plain- 
tiffs recovered  a  Judgment  from  which  the 
defendant  has  appealed. 

The  suit  originated  in  the  Justice  court 
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later  appealed  to  the  county  conrt,  and  was 
ppon  a  verified  account  for  merchandise 
charged  to  the  defendant  The  merchandise 
shown  in  the  account  consisted  of  groceries 
furnished  by  plalntUFs  for  the  use  of  the 
members  of  the  defendant  association  during 
their  encampment  near  the  town  of  OUfton, 
in  Bosque  county.  The  evidence  Is  suffi- 
cient to  show  that  at  the  request  of  the  de- 
fendant's secretary  plaintiffs  furnished  a 
price  list  of  the  goods,  in  reply  to  plaintiffs' 
letter  to  the  defendant  soliciting  the  account 
for  such  supplies.  The  evidence  further 
shows  that  later  A.  A.  Allen  called  up  plain- 
tiffs over  the  telephone  and  ordered  the 
goods  for  and  on  behalf  of  the  defendant, 
stating,  in  effect,  that  he  was  authorized  by 
the  defendant  so  to  do.  The  goods  were  fur- 
nished in  obedience  to  this  request.  .The 
evldeDce  further  shows  that  defendant  en- 
tered Into  a  written  contract  with  Allen, 
whereby  the  latter  contracted  and  agreed 
to  board  the  boys  during  the  encampment 
and  to  furnish  all  supplies  necessary  there- 
for, for  a  fixed  sum.  But  this  contract  was 
not  known  to  the  plaintiffs  at  the  time  the 
goods  were  furnished  for  which  a  recovery 
was  allowed.  Whether  or  not  Allen  was  de- 
fendant's agent,  authorized  by  it  to  purchase 
the  goods  upon  defendant's  account,  was  an 
issue  sharply  controverted  by  the  defendant, 
and  properly  submitted  In  the  court's  diarge. 

[1  ]  The  court  further  instructed  the  Jury, 
in  effect,  that  the  defendant  would  be  bound 
by  the  acts  of  Allen  in  the  purchase  of  the 
goods.  If,  by  acts  or  words,  or  both,  they 
led  plaintiffs  to  believe  that  Allen  was  their 
agent,  with  authority  to  make  such  pur^ 
chases  for  the  defendant,  and  that  such  acts 
or  words  of  the  defendant  were  reasonably 
calculated  to  induce  the  plaintiffs  to  so  be- 
lieve, and  that,  acting  upon  such  belief,  they 
were  Induced  to  sell  the  goods  upon  the  cred- 
it of  the  defendant  One  of  the  grounds 
upon  which  the  instruction  last  noted  is  as- 
sailed is  that  there  was  no  pleading  to  war- 
rant it  The  only  pleading  by  plaintiffs 
shown  In  the  transcript  from  the  Justice 
court  to  the  county  court  consists  of  the  veri- 
fied account  and  It  does  not  appear  from 
the  record  that  any  other  pleading  than 
that  was  filed  by  plaintiffs  in  the  county 
court  after  the  case  was  appealed  to  that 
court. 

[2]  By  article  759,  Revised  Civil  Stat- 
utes 1911,  it  is  provided  that  when  a  case  is 
removed  by  certiorari  from  the  Justice  court 
to  the  county  court  the  plaintiff  may  plead 
new  matter  which  does  not  constitute  a  new 
cause  of  action,  provided  such  pleading  be 
in  writing  and  filed  in  the  cause,  and  this 
article  of  the  statute  applies  also  in  cases 
of  appeal  from  the  Justice  court  to  the  coun- 
ty court  Slover  v.  McCormlck  Harvesting 
Machine  Co.,  12  Tex.  Civ.  App.  446,  34  S.  W. 
1055,  and  cases  there  cited. 


[t]  Pleadings  are  aa  essential  to  make  an 
issue  in  the  Justice  court  as  in  a  court  of 
record.  Moore  v.  Jordan,  67  Tex.  384,  3  8. 
W.  817;  Maass  ▼.  Sollnsky,  67  Tex.  290,  3 
S.  W.  289.  The  lame  presented  by  the  in- 
struction now  under  consideration  was  one 
of  estoppeL  In  other  words,  essentially  it 
is  that  the  defendant  having  held  out  Al- 
len as  its  agent,  and  thereby  Induced  the 
plaintiffs  to  believe  that  he  was  its  author- 
ized agent  to  purchase  the  goods,  is  now 
estopped  to  deny  that  be  was  such  agent 
even  though  as  a  matter  of  fact  no  such 
agency  existed.  It  is  well  settled  by  the 
authorities  that  in  order  for  plaintiffs  to 
avail  themselves  of  the  beueflts  of  this  rule. 
It  was  necessary  for  them  to  specially  plead 
such  estoppel.  Swayne  ▼.  Insurance  Co.,  49 
S.  W.  618 ;  Wolf  V.  GWbralth,  39  Tex.  Civ. 
App.  351,  87  S.  W.  390. 

From  the  foregoing  conclusions  it  follows 
that  the  court  erred  in  giving  the  instruction 
last  noted,  and  for  this  error  the  judgment 
must  be  reversed  and  the  cause  remanded. 
All  other  assignments  of  error  have  been 
duly  considered  and  are  overruled. 

Beversed  and  remanded. 


GULF,  O.  ft  S.  F.  BY.  CO.  t.  DAVIS  et  vs. 

(Court  of  Civil  Appeals  of  Texas.    BH.  Worth. 
June  2a   1913.     Rehearing  De- 
nied Not.  15,   1913.) 

1.  Carbiebs  (S  316*)— Cabbiaqb  of  Pass*n- 
OEBS— Pbestucptiok— Res  Ipsa  Loquitdb. 

In  an  action  by  a  female  passenger  who 
fell  while  alighting  from  a  railroad  train  owing 
to  her  dress  catching  upon  something,  where 
there  was  no  showing  that  it  caught  on  any 
Bcrew  or  projection  upon  the  platform,  the  doc- 
trine of  res  ipsa  loquitur  cannot  be  relied  on  to 
raise  an  inference  of  negligence,  liecanse  it 
would  be  baaing  inference  on  inference;  the 
first  inference  being  that  by  reason  of  the  fall 
there  must  bare  been  some  obstruction,  and  the 
second  that  the  defendant  was  negligent  in  fail- 
ing to  discover  and  remove  the  projection. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  1261.  1262.  1283,  1285-1284; 
Dec.  Dig.  {  §16.*] 

2.  Cabkikbs  (S  318*)— Gabbiaos  or  Passeit- 

OERS— AOTIONS. 

In  an  action  against  a  railway  company 
for  injuries  received  by  a  passenger  who  fell 
while  alighting  from  a  car,  a  judgment  in  favor 
of  the  passenger  cannot  be  upheld,  where  the 
testimony  showed  that  the  accident  was  as  rea- 
sonably attributable  to  a  nonactionable  caoae 
as  to  the  company's  negligence. 

[Ea.  Note.— For  other  cases,  see  Garrien, 
Cent  Dig.  §S  1270,  1307-1314;  Dec.  Dig.  1 
31&«] 

3.  Carbiebs  ({  316*)— Gabbiaoe  of  Passer- 
OBBs— Duty  of  Case. 

While  it  is  the  duty  of  a  railroad  com- 
pany to  exercise  a  high  degree  of  care  to  tur- 
iiish  and  maintain  suitable  cars  and  platforms 
upon  which  passengers  may  move  with  safety, 
it  is  not  an  insurer  in  this  respect  and  one  in- 
jured upon  a  car  platform  has  the  burden  of 
proving  the  company's  negligence. 

[Ed.  Note. — For  other  cases,  see  Garrien. 
C:ent  Dig.  «  1261,  1262,  1283,  1285-1294: 
Dec.  Dig.  §  3I6.*] 


•For  otbar  cases  ■••  same  topic  and  section  NUUBSB  In  Dec.  Dig.  a  Am.  Dig.  K«r-Me.  Series  4k  Rep'r  ladsns 
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Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  L.  Lockett,  J^dge. 

Action  by  L.  C.  DavlB  and  wife  against  the 
Gulf,  Colorado  &  Santa  V6  Ballway  Compa- 
ny. From  a  Judgment  for  plaintiffs,  defend- 
ant appeals.    Reversed  and  rendered. 

See,  also.  139  S.  W.  674. 

Terry,  Cavin  &  Mills,  of  Oalveston,  Brown 
A  Lockett,  of  Clebnme,  and  Lee  &  Lomax,  of 
Ft.  Worth,  for  appellant  J.  B.  Haynes,  W. 
Polndexter,  and  Walker  &  Baker,  all  of  Cle- 
bnrne,  for  appelleea 

CONNER,  C.  X  This  appeal  Is  from  a 
lodgment  In  amiellees'  favor  for  the  sum  of 
$12,500  as  damages  for  personal  Injuries  al- 
leged to  have  been  received  by  Mrs.  Davis 
while  she  was  a  passenger  on  one  of  appel- 
lant's trains  on  the  16th  day  of  January, 
1900.  A  number  of  assignments  of  error  re- 
lating to  the  rulings  of  the  court  on  the  in- 
struction and  rejection  of  evidence  and  to 
special  charges  given  and  refused  have  been 
presented,  but.  In  the  view  that  we  have  tak- 
en of  the  case,  It  will  not  be  necessary  for  us 
to  determine  them.  The  vital  question,  as 
we  conclude,  is  whether  there  Is  any  evidence 
In  support  of  the  issue  of  negligence  upon 
which  the  case  was  submitted. 

Several  grounds  of  negligence  were  al- 
leged. All  'but  one,  however,  were  excluded 
from  the  consideration  of  the  Jury  by  the 
court's  charge,  and  of  this  no  complaint  Is 
made,  so  that  In  our  statement  of  the  case 
we  wUl  confine  ourselves  to  the  issue  of  neg- 
ligence submitted.  It  was  alleged,  in  sub- 
stance, that  on  the  evening  of  the  day  stated 
Mrs.  li.  C.  Davis  took  passage  at  Cleburne, 
Tex.,  upon  one  of  appellant's  passenger  trains 
for  the  purpose  of  being  transported  to  her 
home  In  Alvarado.  Mrs.  Davis  without  dis- 
pute paid  the  customary  railroad  fare  and 
became  a  passenger.  She  thus  alleges  the 
manner  of  her  injury:  "And  when  said  pas- 
senger train  reached  the  defendant's  passen- 
ger station  In  Alvarado,  Johnson  county, 
Tex.,  and  had  stopped  at  said  station  for  the 
purpose  of  allowing  passengers  to  disembark 
from  said  train,  and  from  the  coach  in 
which  she  was  riding,  the  plaintiff  in  the  ex- 
ercise of  due  care  arose  from  her  seat  in  said 
coach  and  passed  out  of  the  usual  and  regu- 
lar door  to  said  coach  onto  the  platform 
thereof,  and  while  she  was  attempting  to 
pass  down  the  steps  of  said  coach  from  the 
platform,  the  lower  and  back  portion  of  her 
dress  and  skirts  caught  upon  one  or  more 
nails,  screws,  bolts,  or  other  projection  negli- 
gently allowed  and  permitted  by  the  defend- 
ant to  protrude  above  the  surface  of  said 
platform,  or  to  be  attached  to  said  coach, 
and  the  back  part  of  her  dress  and  skirts  be- 
ing thus  caught  and  fastened  by  said  pro- 
jection, nails,  screws,  or  bolts,  caused  the 
front  and  lower  part  of  her  dress  and  skirts 
to  pull  and  Jerk  her  feet  from  under  her, 
and  caused  her  to  fall  and  to  be  thrown  down 


said  steps  from  near  the  top  thereof  to  the 
lower  part  of  said  steps,  and  the  stool  placed 
beneath  the  lower  step  and  o&  the  ground, 
and  as  a  direct  and  proximate  result  thereof 
severely  and  permanently  injured  her."  And 
thus  charges  the  issue  of  negUgenoe  upon 
which  the  case  was  submitted :  'TThat  the  de- 
fendant was  guilty  of  negligence  in  allowing 
and  permitting  said  nails,  screws,  bolts,  or 
other  projections  to  thus  stand  up  and  pro- 
trude above  the  surface  of  said  platform  or 
other  part  of  said  coach  near  the  door  and 
platform  of  said  coach,  and  was  guilty  of 
negligence  in  permitting  the  same  to  remain 
In  such  condition." 

Mrs.  Davis  testified  that  when  the  station 
of  Alvarado  was  called  she  got  up  and  start- 
ed out,  and  got  to  the  edge  of  the  platform 
to  make  her  first  step,  when  her  dress  caught 
behind  on  something  and  Jerked  her  feet 
from  under  her  and  threw  her  forward  to 
the  ground,  from  which  she  suffered  injuries 
as  related  in  her  testimony.  She  said :  "I 
do  not  know  what  my  dress  caught  on;  it 
caught  on  the  platform  somewhere.  The 
skirt  Just  Jerked  me  and  Jerked  my  feet  out 
from  under  me."  She  further  testified  that 
the  obstruction  tore  her  dress,  which  was  ex- 
hibited before  the  Jury,  and  which  was  thus 
described  by  her:  "No  one  has  worn  this 
dress  since  that  night  Prior  to  the  time  I 
fell  from  the  train  there  was  no  holes  in  this 
dress.  It  is  torn  now  crossways  at  the  bot- 
tom of  the  placket  and  towards  the  left  side. 
This  tear  is  about  eight  inches  to  the  left 
side  of  the  placket;  the  tear  extending  from 
the  bottom  of  the  placket  to  the  left  The 
hole  at  the  bottom  of  the  skirt  is  Just  over 
the  hem  and  is  about  six  inches  in  length 
and  extends  to  the  hem.  Then  it  is  torn 
slightly  at  the  left  side  and  not  quite  so 
much  to  the  right.  It  is  a  hole  your  fist 
could  slip  through  easily." 

Other  than  the  evidence  of  appellee  quoted, 
there  is  none  that  corroborates  her  theory  of 
the  fail,  save  the  testimony  of  Silas  Bank- 
ston,  who  testified:  That  he  was  present 
and  within  some  eight  or  ten  feet  of  Mrs. 
Davis  when  she  fell.  That  "when  I  first 
saw  Mrs.  Davis  she  was  standing  out  on  the 
platform  between  the  coaches  and  started 
down ;  she  took  one  step  and  started  to  take 
another  one  and  felL  Her  dress  was  pulled 
behind,  and  she  fell.  •  •  •  Her  dress 
swung  right  backwards  from  where  she  was 
getting  off.  I  Just  happened  to  be  noticing 
her  dress.  It  drew  in  front  of  her  and  about 
her  shoe  tops."  The  brakeman,  however,  at 
the  foot  of  the  steps,  a  bus  driver  standing 
near,  and  some  four  or  five  other  persons, 
also  near  by,  either  passengers  or  waiting  on 
appellee  to  take  passage,  all  deny  seeing  a 
screw,  nail,  or  other  thing  upon  the  plat- 
form on  which  appellee's  dress  could  have 
caught  These  witnesses  all  believed  them- 
selves in  position  in  which  to  have  seen  had 
there  been  anything  of  the  kind.  One  or 
more  of  them  testified  specifically  that  they 
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thougbt  they  would  have  Been  It  had  there 
been  a  projection,  and  all  also  denied  that 
they  observed  or  heard  any  tearing  of  appel- 
lee's dress,  or  any  drawing  of  the  dress  from 
behind  Immediately  preceding  the  fall;  one 
witness  giving  It  as  her  opinion  that  appellee 
either  fell  In  a  fit  or  voluntarily.  All  other 
observers  save  one  thought  her  fall  was 
with  design. 

Adopting,  however.  In  deference  to  the  ver- 
dict of  the  Jury,  appellee's  own  account  of 
her  fall,  there  yet  remains  the  vital  issue  of 
whether  appellant  or  Its  servants  were  guilty 
of  negligence  in  permitting  the  platform  or 
steps  of  the  car  In  question  to  be  in  the  con- 
dition alleged.  Other  than  the  mere  fact  that 
appellee's  dress  caught  on  "something,"  there 
Is  nothing  In  the  evidence  from  which  to 
draw  an  Inference  of  negligence.  The  evi- 
dence shows  that  appellant's  car  inspectors 
at  Cleburne  Inspected  the  car  during  the  day 
preceding  the  occurrence;  that  the  car  was 
also  inspected  by  the  brakemen  on  the  way  to 
Dallas  shortly  afterwards,  and  yet  later  after 
the  arrival  of  the  car  at  Dallas,  and  yet  again 
with  particularity  on  the  day  after  at  Cle- 
burne, when  appellant's  Inspectors  at  that 
place  were  Informed  that  appellee  claimed  to 
have  been  thrown  by  catching  her  dress  on  a 
screw  or  other  thing  on  the  platform.  On 
none  of  these  occasions  was  a  defect  or  ob- 
struction found  as  shown  in  the  evidence. 
It  is  not  contended  that  such  Inspectors  were 
incompetent  and  that  appellant  was  guilty  of 
negligence  In  their  employment  or  retention; 
nor  is  it  contended  that  there  Is  any  evidence, 
save  the  mere  fact  that  appellee's  dress 
caught,  that  indicates  carelessness  on  tlic 
part  of  any  of  appellant's  Inspectors,  or  of  an 
insufficient  Inspection;  nor  is  it  contended 
that  the  inspections  were  not  with  sufficient 
frequency,  nor  that  the  car  was  old  and 
worn,  or  defective  la  construction,  and  that 
appellant  was  guilty  of  negligence  in  this  re- 
spect Then  in  what  respect  was  appellant 
negligent?  The  allegation,  as  will  be  seen 
from  the  quotation  made,  is  that  appellant 
was  guilty  of  negligence  in  "permitting  said 
nail,  screws,  bolts,  or  other  projection  to 
thus  stand  up  and  protrude  above  the  surface 
of  the  platform  or  other  part  of  said  coach 
near  the  door,  and  was  guilty  of  negligence 
in  permitting  the  same  to  remain  In  such 
condition."  But  what  proves  it?  As  seen, 
inspection  was  made  before  the  car  was 
started  on  its  way  to  Alvarado,  and  no  screw, 
bolt,  or  other  projection  was  apparent.  The 
evidence  shows  that  screws  in  the  platform 
of  like  cars  sometimes  work  out,  but  nothing 
is  here  shown  when,  if  at  all,  the  raised 
screw  or  other  projection  first  protruded 
above  the  platform.  For  aught  that  appears 
In  the  evidence,  it  may  have  been  but  a  mo- 
ment before  appellee  appeared  on  the  plat- 
form. It  cannot  be  reasonably  said  that  the 
brakeman  or  other  employes  were  guilty  of 
negligence  In  falling  to  discover  the  elevate«l 
screw  when  neither  the  appellee  nor  any  of 


the  descending  or  ascending  paasengers  and 
other  observers  were  able  to  observe  It  before 
or  after  the  fall.  None  of  them  testified  tbat 
be  or  she  saw,  tripped  over,  had  clothing 
caught  on,  or  otherwise  discovered  a  protmd- 
Ing  screw,  or  other  thing  upon  which  a  dress 
could  have  caught  On  the  submlsaloii  it  was 
suggested  in  argument  that  appellee's  dress 
may  have  extracted  the  screw,  thus  account- 
ing for  the  failure  of  the  witnesses  to  see  it; 
but  this  is  a  mere  conjecture.  No  loose 
screw  was  found  on  the  ground  or  other  place 
afterwards,  nor  does  any  witness  indicate 
that  there  was  a  vacant  hole  in  the  platform. 
In  brief,  as  stated,  there  Is  nothing  in  the 
evidence,  which  we  have  carefuUy  considered, 
upon  wMch  to  found  the  conclusion  that 
appellant  was  guilty  of  negligence  In  the  re- 
spect alleged  by  appellee,  except  the  isolated 
fact  that  appellee's  dress  caught  upon  some- 
thing and  that  she  was  thereby  caused  to 
fall. 

[1]  Numerous  cases  might  be  dted  where 
an  inference  of  negligence  has  been  held  to 
be  justified  from  the  very  nature  of  the  defect 
causing  an  injury,  but  this  principle — that  of 
res  ipsa  loquitur — has  no  proper  application 
here.  The  defect,  the  cause  of  the  Call  in  the 
instance  before  us,  is  not  shown  with  any 
degree  of  certainty.  That  there  was  a  loose 
screw  or  other  projection  on  the  platform  of 
the  car  in  question  is  a  mere  Inference  from 
the  fact  that  appellee's  dress  caught  and  to 
proceed  yet  further  In  the  course  of  reason- 
ing, and  infer  negUgence  in  permitting  tbe 
screw  or  projection  to  be  there,  seems  to  be 
adding  presumption  upon  presumption,  whicb 
the  law  never  permits. 

[2]  One  of  the  passenger  witnesses,  Baxter 
Walton,  testified  that  he  was  in  the  middle 
of  the  platform  and  about  three  feet  behind 
appellee  and  in  position  to  have  seen  ber 
dress  if  it  caught  anything  as  she  got  off; 
there  being  nothing  to  obstruct  his  view.  He 
not  only  denied  seeing  any  obstruction,  bat 
further  testified  that  "another  boy  came  oat 
there  where  I  was  after  i  had  gotten  oat 
there,  and  stood  kinder  behind  me  on  tbe 
same  platform  that  I  was  on.  I  don't  know 
when  he  came  out  there,  but  he  was  standing 
there  after  she  fell.  I  noticed  him  before 
any  other  passengers  came  along.  I  knov  be 
did  not  come  up  the  steps  and  get  on  tbe 
train  after  the  lady  fell."  Baxter  Walton 
denied  that  he,  himself,  stepped  on  appellee's 
dress,  but  so  far  as  we  can  tell  from  the  rec- 
ord "the  boy"  was  not  called  as  a  witness. 
It  Is  possible  that  either  the  boy  or  some 
other  person  not  observed  Inadvertently  step- 
ped upon  appellee's  dress,  and  thus  tore  it 
and  threw  her.  This,  of  course,  is  but  a  mere 
conjecture  that  will  not  be  Indulged  by  tbe 
law,  but  is  given  merely  as  illustrating  tbat 
appellee's  testimony  accounting  for  her  taU 
is  not  inconsistent  with  causes  of  her  fall 
other  than  that  of  a  projecting  screw.  And 
the  rule  undoubtedly  is  that  where  the  tes- 
timony shows  that  an  accident  is  as  reason- 
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ably  attributable  to  a  nonactionable  canae  as 
to  one  that  la,  the  law  will  not  uphold  a  con- 
clusion in  the  nature  of  a  mere  guess  In  favor 
of  the  latter. 

[3]  While  it  was  appellant's  duty  to  exer- 
cise a  very  high  degree  of  care  to  furnish  and 
maintain  suitable  cars  and  platforms  upon 
which  passengers  could  move  with  safety,  it 
was  not  an  insurer  in  this  respect,  and  the 
burden  of  proof  rested  on  appellee  to  show 
such  a  state  of  circumstances  as  afTords  a 
reasonable  conclusion  of  negligence  as  alleg- 
ed, it  is  not  sufficient  for  a  plaintiff  to  show 
that  the  defendant  may  have  been  guilty  of 
negligence ;  the  evidence  must  point  out  that 
he  was. 

We  conclude  that  in  this  appellee  has 
wholly  failed,  and  that  such  failure  entitles 
appellant  to  Judgment  Texas  &  P.  Coal  Co. 
V.  Kowslkowsiki,  118  S.  W.  829,  s.  C.  103  Tex. 
173,  125  8.  W.  3;  St  Louis,  S.  F.  &  T.  Ky.  Co. 
V.  Cason,  128  S.  Wl.  397.  Such  being  our 
conclusion,  and  it  further  appearing  that  this 
case  had  been  twice  tried  and  fully  developed, 
we  think  in  the  interest  of  all  parties  that 
the  litigation  should  be  brought  to  an  end. 
It  Is,  accordingly,  ordered  that  the  Judgment 
be  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered  for  appellant 


OOODI  T.  SHAWVBR  et  sL 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  8,  1913.    Rehearing  Denied 

Dec.  18.  1013.) 

1.  PI.EADINO  (§   301*)— VKSmOATION— VBRWI- 
CATION    BT  ATTOBNXT. 

The  fact  that  a  pleading  was  verified  by  a 
party  before  one  of  his  attorneys  in  the  case 
was  not  ground  for  sustaining  a  special  excep- 
tion thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  314,  318,  882-897,  904-906;  Dec. 
Dig.  i  301.«] 

2.  Pabtnkrship  (I  213*)— AuxoATioNS— Rx- 

I.ATIOH. 

The  mere  allegation  in  the  petition  of  Joint 
ownership  of  the  mules  soueht  to  be  recovered 
was  not  equivalent  to  an  allegation  of  partner- 
ship as  to  the  mules. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {t  408,  409;  DecTbig.  i  213.*] 

3.  RkPLBVIN   ({  8*)— ISSUKS. 

In  an  action  hy  two  persons  to  recover 
mules,  or  their  value,  which  were  claimed  to  have 
been  converted  by  defendant  the  qnestions 
whether  plaintifls  were  partners,  and  whether 
one  i>laintiff  had  paid  the  other  for  his  interest 
therein,  were  immaterial. 

[Ed.  Note.— For  other  csises,  see  Replevin, 
Gent  Dig.  »  45-68 ;   Dec.  Dig.  |  8.*] 

4.  Pabtnershif  ({  218*)— Existence  or  Rei.a- 

TION— SUBUISSIOR   OF  IBSXIE. 

In  an  action  to  recover  possession  of  mules 
claimed  to  have  t)een  converted  by  defendant  or 
their  value,  whether  defendant  was  the  partner 
of  plaintift  need  not  be  submitted:  the  evi- 
dence not  tending  to  show  a  partnership. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {{  49,  426-428;    Dec  Dig.  S  218.*] 


5.  Pabtnebshif  ({  20*)— ExisTBNOS  or  Bxla- 

TION. 

An  agreement  that  one  of  the  parties  there- 
to would  furnish  the  money  to  purchase  horses 
would  not  of  itself  constitute  a  partnership  be- 
tween the  partiea 

[£^.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  a  6,  7;   Dec.  Dig.  §  20.*] 

6.  Partnebship  (}  218*) — Instbuomonb— Di- 

FINIMO    TERUS. 

A  requested  instruction  submitting  the  is- 
sue of  partnership  was  defective  for  not  stat- 
ing to  the  jury  what  would  constitute  a  partner- 
ship. 

[Ed.  Note. — ^For  other  cases,  see  Partnership, 
Cent  Dig.  H  49,  426-428;    Dec.  Dig.  S  218.*] 

7.  Pabtnebshif  (}  218*)— Existence  of  Rela- 
tion. 

An  instruction,  that  if  the  purchase  of  hors- 
es by  plaintiff  was  under  an  agreement  by  which 
defendant  was  to  have  a  third  interest  therein 
upon  paying  to  plaintifF  a  third  of  the  price 
without  fixiiiK  a  time  for  payment  unless  he 
paid  such  third  within  a  reasonable  time  he 
would  not  be  a  partner  in  the  stock,  was  not  er- 
roneous on  the  ground  that  it  authorized  the 
finding  that  failure  to  pay  defendant's  part  of 
the  price  would  dissolve  the  partnership,  though 
a  partnership  bad  been  consummated. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  49,  426-428;   Dec.  Dig.  $  218.*] 

Appeal  from  Knox  County  Court;  3.  H. 
Milam,  Judge. 

Action  by  O.  H.  Shawver  and  another 
against  C.  H.  Coody.  Froin  a  Judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

Jas.  A.  Stephens,  of  Benjamin,  for  appel- 
lant D.  J.  Brookreson,  of  Benjamin,  and 
Robert  Cole,  of  Crowell,  for  appellees. 

DUNKLIN,  J.  G.  H.  and  J.  A  Shawver 
instituted  this  suit  against  Henry  Coody  to 
recover  possession  of  three  mules  and  one 
horse,  or,  in  the  alternative,  the  value  there- 
of, also  for  $250,  the  value  of  two  mules  al- 
leged to  have  been  converted  by  the  defend- 
ant; title  to  aU  of  said  stock  being  claimed 
by  the  plaintiffs.  Judgment  was  recovered 
by  plalnOfls,  and  the  defendant  has  ap- 
pealed. 

The  animals  in  controversy  originally  be- 
longed to  a  herd  of  37  head  of  horses  and 
mules  purchased  at  public  sale;  plaintiff  G. 
H.  Shawver  furnishing  the  purchase  money 
therefor,  and  defendant  Coody  bidding  in 
the  stock  and  taking  and  holding  possession 
thereof  for  quite  a  long  i)eriod  of  time.  Ac- 
cording to  the  testimony  of  plaintiff,  O.  H. 
Shawver,  he  agreed  with  Coody  prior  to  the 
purchase  that  he  (Shawver)  would  furnish 
the  purchase  money,  and  after  the  purchase 
Coody  and  plaintiff  J.  A.  Shawver  might 
each  become  the  owner  of  a  one-third  inter- 
est in  the  stock  upon  payment  of  one-third 
of  the  purchase  price,  but  that  Coody  had 
never  paid,  or  offered  to  pay,  such  considera- 
tion, and  had  refused  to  turn  over  to  the 
plaintiffs  the  stock  in  controversy.  Accord- 
ing to  Coody's  testimony,  prior  to  the  auction 
sale  noted,  plaintiff  O.  H.  Shawver  had 
agreed  unconditionally  that   if  he  (Coody) . 
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would  bid  In  the  herd,  O.  H.  Shawver  would 
farnlsh  the  purchase  money,  and  that  the 
two  plalntlfls  and  Coody  would  become  part- 
nets  and  own  the  stock  in  equal  shares,  and 
that  J.  A.  Shawver  and  Ck)ody  should  each 
owe  to  G.  H.  Shawver  one-tblrd  of  the  pur- 
chase price  of  the  stock.  The  difference  In 
these  two  versions  of  the  terms  of  the  agree- 
ment was  the  only  controverted  Issue  upon 
the  triaL 

[1]  The  allegation  contained  In  Goody's  an- 
swer of  a  partnership  formed  between  the 
two  plaintiffs  and  himself  for  the  ownership 
and  management  of  the  herd  was  specially 
denied  by  plaintiffs  in  their  supplemental 
petition,  and  this  pleading  was  verified  by 
plaintiffs  before  one  of  their  attorneys  who 
acted  as  notary  public  in  taking  the  affidavit. 
Defendant's  special  exception  to  this  plead- 
ing on  the  ground  that  the  attorney  was  not 
a  proper  official  to  take  the  affidavit  was 
correctly  overruled.  Ryburn  v.  Moore,  72 
Tex.  85,  10  S.  W.  383;  Kosmlnsky  v.  Ray- 
mond, 20  Tex.  Civ.  App.  702,  51  8.  W.  61. 

[2,  3]  G.  H.  Shawver,  after  testifying  that 
his  brother,  J.  A.  Shawver,  owned  an  interest 
in  the  horses  in  question  and  that  defendant 
did  not  own  any  interest  in  them,  was  asked 
by  defendant's  counsel  if  J.  A.  Shawver  had 
ever  paid  to  witness  any  part  of  the  pur- 
chase money  for  the  herd.  Plaintiffs  object- 
ed to  this  question  on  the  ground  that  de- 
fendant had  not  by  answer  denied  under 
oath  allegations  in  plalntlfls'  petition  that 
the  two  plaintiffs  owned  the  horses  as  part- 
ners. This  objection  was  sustained,  and  this 
ruling  is  made  the  basis  of  the  second  assign- 
ment of  error.  While  the  petition  claimed  a 
joint  ownership  of  the  horses  in  plaintiSs, 
there  was  no  allegation  of  a  partnership  be- 
tween them,  nor  of  any  fact  that  would  con- 
stitute a  partnership.  Evidently  the  allega- 
tion of  Joint  ownership  was  construed  by  the 
court  as  equivalent  to  an  all^^tion  of  part- 
nership in  the  plaintiffs  in  such  ownership, 
which  was  incorrect  However,  the  issue  of 
whether  or  not  the  plaintiffs  were  partners 
in  the  ownership  of  the  horses  was  imma- 
terial, and  it  was  also  Immaterial  whether  or 
not  J.  A.  Shawver  had  paid  his  brother  for 
his  interest  in  the  horses.  Accordingly,  the 
second  assignment  of  error  is  overruled. 

[4]  Appellant  complains  of  the  refusal  of 
two  special  instructions  requested  by  him  up- 
on the  issue  of  partnership  between  himself 
and  the  plaintiffs.  Whether  or  not  the  de- 
fendant was  a  partner  of  plaintiffs  was  an 
immaterial  issue.  EUs  contention,  that 
plaintiff  G.  H.  Shawver  agreed  uncondition- 
ally that  as  soon  as  the  herd  was  purchased 
defendant  should  become  the  owner  of  a 
one-third  interest  therein  and  should  there- 
after pay  one-third  of  the  purchase  price, 
was  submitted  to  the  Jury  in  the  court's 
charge,  together  with  an  instruction  that,  if 
that  contention  was  sustained  by  the  evi- 
dence, a  verdict  should  be  returned  In  the 


defendant's  favor.  In  order  to  establish  the 
alleged  partnership  between  the  plaintiffs 
and  the  defendant,  it  would  have  been  neces- 
sary for  the.  defendant  to  show,  not  only  that 
be  acquired  an  Interest  in  the  stodc,  but  also 
further  facts  necessary  to  constitute  a  part- 
nership. The  charge  given  by  the  court  was 
therefore  more  favorable  to  the  defendant 
than  the  two  requested  instructions  last 
noted. 

[1,6]  Furthermore,  one  of  the  requested 
instructions  was  erroneous,  in  that  it.  con- 
tained the  proposition  that.  If  It  was  agreed 
between  the  parties  that  G.  H.  Shawver 
would  furnish  the  money  to  purchase  the 
horses,  that  agreement  alone  would  consti- 
tute a  partnership  between  them,  and  the 
other  requested  instruction  submitted  the  Is- 
sue of  partnership  with  no  guide  to  the  Jury 
for  the  purpose  of  determining  wliat  would 
constitute  a  partnership.  Hence  the  assign- 
ments complaining  of  the  refusal  of  the  re- 
quested instructions  are  overruled. 

[7]  Complaint  is  also  made  of  an  Instruc- 
tion given  by  the  court,  in  effect,  that  if  the 
purchase  of  the  stock  was  made  under  an 
agreement  whereby  defendant  was  to  have 
a  one-third  Interest  in  the  stock  provided  he 
would  pay  to  6.  H.  Shawver  one-third  of 
the  purchase  price  and  no  time  fixed  for  such 
payment,  the  defendant  would  have  a  rea- 
sonable time  to  pay  the  same,  and,  unless  he 
paid  the  same  within  a  reasonable  time,  he 
would  not  be  a  ipartner  with  the  plaintiffs  in 
the  stock.  The  criticism  of  the  instruction 
is  that  by  the  instruction  the  Jury  were  aa- 
thorlzed  to  find  that,  although  a  partnership 
had  been  in  all  things  consummated,  the  de- 
fendant's failure  to  pay  his  portion  of  the 
purchase  price  would  dissolve  the  partner- 
ship. By  the  very  terms  of  the  instruction 
the  acquisition  of  an  interest  in  the  property 
by  the  defendant  was  made  to  depend  upon 
the  luiyment  by  the  defendant  of  one-third 
of  the  purchase  price.  In  other  words,  the 
agreement  submitted  was  merely  one  giving 
the  defendant  an  option  to  become  the  owner 
of  an  undivided  one-third  interest  In  the 
stock,  and,  according  to  the  defendant's  own 
testimony,  he  never  paid  nor  offered  to  pay 
any  part  of  the  purchase  price.  For  this 
reason  there  Is  no  merit  in  the  assignment 

Another  paragraph  of  the  court's  charge  is 
criticised  as  being  upon  the  weight  of  the 
evidence  in  assuming  that  the  stock  in  ques- 
tion belonged  to  the  plaintiffs;  but,  when 
considered  in  connection  with  other  instruc- 
tions contained  in  the  charge  clearly  submit- 
ting that  issue  as  a  disputed  issue.  It  is  al- 
together improbable  that  the  Jury  interpreted 
the  charge  in  the  manner  suggested  in  the 
assignment 

There  is  no  merit  in  appellant's  seventh 
assignment  complaining  of  an  instruction 
permitting  a  finding  in  plaintiffs'  favor  of 
compensation  for  the  use  of  certain  animals 
claimed  by  the  plaintlfla  and  used  bj  the  de- 
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fendant,  Blnoe  it  appears  from  the  yerdlct 
of  tbe  Jury  that  no  anch  allowance  was  mad& 
We  are  of  the  opinion  further  that  the  eri- 
dence  was  ample  to  support  the  verdict 

By  another  assignment  it  Is  insisted  that 
the  judgment  should  be  reversed  because  the 
coTirt  failed  to  prepare  a  correct  statement  of 
facts.  In  answer  to  this  assignment.  It  is 
sufficient  to  say  that  a  statement  of  facts 
prepared  by  the  Judge  and  duly  certified  ap- 
pears tn  the  record,  and  that  appellant  has 
not  attempted  In  any  manner  to  point  out 
wherein  the  statement  of  facts  Is  defective, 
neither  has  he  submitted  any  motion  to 
Btiike  It  from  the  record. 

The  judgment  is  affirmed* 


OILLISPIB  r.  AMBKOSB  et  aL 
(Court  of  GlTll  Appeal*  of  Texas.    Ft.  Worth. 
Nov.  1.  1913.) 

1.   IiARDUttD   ARD   TBHANT   (i    223*)—CLAata 

Aaisnie  otit  ov  tbe  Same  TaANSAonoR. 
Under  Bev.  Civ.  St  1911,  art.  1330,  pro- 
viding that  the  preceding  article,  which  pro- 
vides that,  if  plaintiirs  cause  of  action  be  a 
claim  for  unliquidated  or  uncertain  damages 
founded  on  a  tort  or  breach  of  covenant,  the  de- 
fendant shall  not  be  permitted  to  set  off  any 
debt  due  him  by  the  plaintiS,  and,  if  the  suit 
be  founded  en  a  eertain  demand,  tbe  defendant 
shall  not  be  permitted  to  set  off  onliqoidated  or 
oncert&in  damages  founded  on  a  tort  or  breach 
of  covenant  shall  not  be  so  oonstraed  as  to  pro- 
hibit the  defendant  from  pleading  in  set-off  any 
connterclaim  founded  on  a  cause  of  action  aris- 
ing out  of,  incident  to,  or  connected  with  plain- 
tiffs cause  of  action,  in  a  landlord's  action  to 
recover  rent  and  compensation  for  the  Qse  of 
farming  imj^ements  and  mules,  the  defendant 
could  set  up  as  a  counterclaim  a  breach  of  war- 
ranty of  two  horses  which  be  agreed  to  buy  from 
the  landlord  in  part  consideration  for  the  lease, 
since  this  claim  arose  out  of  plaintiff's  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §{  885-^883 ;  Dec.  Dig.  | 
223.*] 

2.  PiSAOiito  (i  228*)— BxcxFTioir  to  Pueao- 

iRO  Good  in  Past. 

An  exception  to  five  counts  in  a  petition  of 
reconvention  was  properly  overruled  where  one 
of    the   counts    stated   a   proper   counterclaim. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent 
Dig.  fS  684-690;   Dec.  Dig.  |  228.*] 

8.  Pleading  ({  228*)— DKiniBBxa— Opxkatioii 
AND  EiTxcT  or  Decision  on  Devubbbb. 
An  exception  of  misjoinder  of  causes  of  ac- 
tion is  properly  addressed  to  the  entire  pleading, 
and,  if  sustained,  the  entire  pleading  is  strick- 
en out  leaving  it  optional  with  the  pleader  to 
select  such  portions  of  the  plea  as  he  may  see  fit 
and  the  court  cannot  make  this  selection  for  him; 
and  hence  an  exception  to  five  counts  in  a  plea 
of  reconvention  for  misjoinder,  by  which  it  was 
proposed  to  strike  out  such  counts  and  per- 
mit three  other  counts  to  remain,  was  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  584-690;  Dec.  Dig.  i  228.*] 

4.  Appeal  and  Ebbob  (§  732*)— Assionments 
OF  Ebbob— StrFFiciENCY. 

In  a  landlord's  action  for  rent  and  for  com- 
pensation for  the  use  of  farming  implements  and 
mules,  in  which  the  tenant  filed  a  plea  of  recon- 
vention for  breach  of  warranty  and  to  recover 


damages  for  torts,  an  assignment  of  error  that 
the  court  erred  in  overruling  plaintiirs  motion 
for  a  new  trial  because  the  jury  allowed  the 
full  amount  claimed  by  defendant's  plea,  except 
the  sum  claimed  as  damages  for  the  breach  of 
warranty,  was  too  general  to  require  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  30^-^024;  Dec.  Dig.  f 
732.*1 

5.  TBIAL     (I    250*)— iNSTBUCnONS— CONTOBK- 

rrr  to  Plxadinob  and  Evidence. 

Where,  under  a  plea  of  reconvention  al- 
leging that  defendant  had  falsely  and  maliciously 
declared  that  defendant  was  a  dishonest  person, 
owed  plaintiff  money  that  he  would  not  pay,  and 
for  which  she  held  a  lien  on  his  cotton,  by  tea- 
son  of  which  acts  defendant  was  unable  to  mar- 
ket his  cotton  in  the  town  of  A.,  where  he  was 
accustomed  to  sell  his  crops,  and  had  been  sus- 
pected by  his  neighbors  and  others  of  being  dis- 
honest, lost  their  respect,  and  suffered  withal 
humiliation,  tiiere  was  neither  allegation  nor  ev- 
idence of  the  amount  of  pecuniary  loss  resulting 
from  defendant's  inability  to  market  his  crop, 
the  claim  set  up  should  not  have  been  submitted 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8{  584-686;  Dec.  Dig.  f  260.*] 

6.  Appeal  and  Ebbob  ({  1140*)— Cube  oir  Eb- 
bob BT  Reuxttitub. 

Where  defendant  under  a  plea  of  reconven- 
tion in  a  number  of  counts  claiming  in  tbe  ag- 
gregate $196.60,  obUined  a  verdict  of  1136.50, 
indicating  that  the  jury  allowed  a  portion  of  a 
claim  of  $70,  which  under  the  pleadings  and  evi- 
dence should  not  have  been  submitted,  the  judg- 
ment would  be  reversed  unless  defendant  filed  a 
remittitur  of  the  whole  $70. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  4462-4476;  Dec.  Dig.  S 
U40.*] 

Appeal  from  Jones  County  Court;  Joe  C. 
Randel;  Judge. 

Action  by  Mrs.  Jerome  OHUspie  against 
J.  W.  Ambrose  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded,  unless  plaintiff  files  remitti- 
tur. 

H.  H.  Sagebld,  of  Oanado,  and  W.  S.  Pope, 
of  Anson,  for  appellant  Brooks  &  Brooks, 
of  Anson,  and  Davenport  &  Davenport,  of 
Stamford,  for  appellees. 

DUNKLIN,  J.  J.  W.  Ambrose  and  Ooy 
Ambrose  rented  land  from  Mrs.  Jerome  Oil- 
llsple,  who  Instituted  this  suit  against  them 
to  recover  several  items  claimed  to  be  due 
for  rents  and  for  the  use  of  farming  imple- 
ments and  mnles.  But  the  suit  was  dis- 
missed as  to  the  defendant  Guy  Ambrose. 
J.  W.  Ambrose,  In  addition  to  a  general  de- 
nial, filed  a  plea  In  reconvention  in  which  he 
sought  to  recover  for  certain  labor  performed 
for  the  plaintiff  and  in  which  he  further 
sought  to  recover  damages,  tbe  nature  of 
which  will  hereinafter  be  noted.  Judgment 
was  rendered  upon  the  verdict  of  a  jury  de- 
nying plaintiff  any  recovery  and  awarding 
defendant  a  recovery  against  the  plaldtiff  for 
$136.50,  from  which  plaintiff  has  appealed. 

The  land  'was  rented  for  two  years,  as 
shown  by  two  leases,  which  were  In  writing, 
and  one  of  them  contained  the  stipulation 
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that  defendant  would  pnrchaae  from  the 
plaintiff  two  horses  and  would  pay  plaintiff 
for  one  of  them  $100  and  for  the  other  $135. 
This  agreement  to  purchase  the  horses  was 
one  of  the  considerations  for  the  lease  to  the 
defendant 

In  the  fourth  count  of  defendant's  plea  In 
reconvention  it  was  alleged  that  plaintiff 
warranted  those  two  horses  to  be  In  sound 
condition  and  of  certain  ages,  but  that  they 
were  both  unsound  and  older  than  represent- 
ed, and  that  by  reason  of  those  misrepresen- 
tations they  were  worth  $60  less  than  tbe 
price  which  defendant  agreed  to  pay,  and  he 
sought  to  recover  of  plaintiff  that  sum  as 
damages.  By  tbe  fifth  count  in  the  plea 
damages  were  (Claimed  in  the  sum  of  $17.60 
as  the  value  of  certain  feed  stuffs  which  it 
was  alleged  belonged  to  the  defendant  and 
were  wrongfully  taken  from  bis  barns  during 
his  absence  by  plaintiff's  agent.  By  tbe  sixth 
count  in  the  plea  it  was  alleged  that  plaintiff, 
through  her  agents,  caused  his  arrest  and 
prosecution  on  a  charge  that  he  had  unlaw- 
fully used  two  of  her  mules  without  her  con- 
sent; that  he  had  been  duly  acquitted  of  the 
charge  ui>on  trial:  that  the  prosecution  of 
him  by  the  plaintiff  was  malicious  and  with- 
out probable  cause;  and  that  he  was  dam- 
aged thereby  in  the  sum  of  $15,  the  fee  which 
he  was  forced  to  expend  in  the  employment 
of  an  attorney  to  represent  him,  and  in 
the  further  sum  of  $5,  loss  of  time  in  at- 
tendiug  court  By  the  seventh  and  eighth 
counts  in  the  plea  it  was  alleged  that  de- 
fendant had  falsely  and  maliclouBly  published 
and  declared  that  defendant  was  a  dishonest 
person,  was  owing  plaintiff  money  that  he 
would  not  pay,  that  be  was  due  her  rent  for 
which  she  held  a  lien  upon  tbe  cotton  grown 
upon  the  premises  by  the  defendant,  and 
that  by  reason  of  such  acts  on  the  part  of 
the  plaintiff  he  was  unable  to  market  bis 
cotton  in  the  town  of  Anson,  where  he  was 
accustomed  to  sell  his  crops,  and  had  been 
suspected  by  his  neighbors  and  others  of  be- 
ing dishonest,  had  lost  th^r  respect  and 
esteem,  and  had  suffered  mental  humiliation 
and  harassment  by  reason  of  such  charges, 
all  to  his  damage  in  the  sum  of  $70,  for 
which  he  prayed  Judgment 

[1,2]  Plaintiff  addressed  an  exception  to 
those  five  counts  in  the  petition  collectively, 
which  was  overruled.  By  the  first  assign- 
ment of  error  complaint  is  made  of  that 
ruling.  By  the  first  proposition  it  is  insisted 
that  the  damages  claimed  and  to  which  the 
exception  is  addressed  are  for  tort  and 
breach  of  covenant,  which  cannot  be  pleaded 
and  set  off  against  plaintiff's  claim,  which 
Is  a  certain  demand.  By  the  second  proposi- 
tion it  is  insisted  that  If  plaintifTs  de- 
mand be  unliquidated,  defendant's  counter- 
claims cannot  be  offset  because  they  con- 
stitute unliquidated  demands  and  are  found- 
ed upon  alleged  torts.  As  noted  already,  the 
claim  made  ta  the  fourth  count  in  the  plea 
in  reconvention  was  for  damages  growing 


out  of  an  alleged  breadi  of  warranty  of  the 
condition  and  ages  of  the  two  horses  which 
he  had  agreed  to  buy  from  the  plaintiff  in 
part  consideration  for  the  lease  of  the  land. 
This  claim  arose  out  of  the  plaintiff's  cause 
of  action,  and  hence  was  a  legitimate  counter- 
claim to  plaintifTs  suit  Revised  Civil  Stat- 
utes, art  1330.  The  exception  now  under  dis- 
cussion having  been  addressed  to  this  claim, 
together  with  four  other  countM'claims  men- 
tioned above,  collectively,  and  being  in  ef- 
fect a  general  demurrer  to  all  five  of  those 
claims,  was  properly  overruled.  This  conclu- 
sion renders  it  unnecessary  to  determine 
whether  or  not  the  other  counterclaim  could 
properly  be  considered.  If  special  exceptions 
had  been  addressed  to  each  one  separately. 

[3]  Another  special  exception  was  address- 
ed to  the  five  counts  in  the  plea  of  recon- 
vention above  noted  upon  the  ground  that 
the  claims  there  asserted  sounded  in  tort 
and  were  improperly  joined  to  the  claims 
made  in  the  first,  second,  and  third  counts  in 
the  plea  which  arose  from  contractual  reU- 
tions.  By  this  exception  it  was  proposed  to 
permit  the  claims  set  out  in  the  first,  sec- 
ond, and  third  counts  to  remain  and  to  strike 
out  the  remainder  of  the  counts.  As  we  un- 
derstand the  rule,  an  exception  of  misjoinder 
of  causes  of  action  is  properly  addressed  to 
the  entire  pleading,  and,  if  the  exception 
is  sustained,  tbe  entire  pleading  is  stricken 
out,  thus  leaving  it  optional  with  the  pleader 
to  select  such .  portions  of  the  plea  as  be 
may  see  fit  to  urge,  and  it  is  not  the  province 
of  the  court  to  make  this  selection  for  htm. 
Furthermore,  as  noted  already,  the  claim 
made  in  the  fourth  count  of  tbe  plea  was 
a  proper  counterclaim. 

A  general  demurrer  was  addressed  to  the 
entire  plea  In  reconvention,  and  by  different 
assignments  It  is  insisted  that  upon  such  de- 
murrer certain  counts  in  the  plea  should  have 
been  stricken  out  These  assignments  are 
overruled  for  the  reason  that  at  aU  events 
some  of  the  counts  w^e  proper,  and  it  was 
not  the  duty  of  the  trial  court  to  carve  the 
demurrer  into  separate  parts  and  apply  It  to 
the  different  Items  and  to  sustain  It  as  to 
some  counts  and  overrule  it  as  to  others. 
The  proposition  presented  by  the  general  de- 
murrer was  that  the  entire  plea  should  be 
stricken  out  and  to  have  sustained  this  clear- 
ly would  have  been  error  for  the  reasons 
already  noted. 

[4]  By  the  fifth  assignment  it  is  contended 
that  the  court  erred  in  overruling  plaintiff's 
motion  for  a  new  trial  because  the  Jury  al- 
lowed the  full  amount  claimed  by  the  plea 
in  reconvention  except  the  sum  of  $60  claim- 
ed as  damages  for  a  breach  of  warranty  in 
the  sale  of  the  two  horses  above  mentioned. 
This  is  the  only  reason  assigned  for  the 
contention  that  the  verdict  was  contrary  to 
the  law  and  the  evidence  and  is  too  general 
to  merit  consideration. 

We  are  unable  to  say  that  the  Jury  allowed 
the  defendant  a  recovery  for  attom^'a  tt» 
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in  defending  him  in  the  criminal  prosecution 
noted  above  and  for  the  $5  claimed  for  loss 
of  time  In  attending  court.  Hence  the  sixth 
assignment  of  error,  In  effect  that  the  trial 
coiirt  erred  In  overmling  the  motion  for  new 
trial  because  those  two  items  were  allowed 
by  the  Jury,  Is  overruled. 

[6,  6]  The  aggregate  of  all  the  items  claim- 
ed by  t&e  defendant  In  his  plea  of  reconven- 
tion was  $196.50.  By  the  verdict  the  defend- 
ant was  allowed  a  total  of  $136.50,  thus  in- 
dicating that  they  allowed  at  least  a  por- 
tion of  the  clafan  of  $70  made  in  the  seventh 
and  dgbth  counts  of  the  plea  for  the  alleged 
publication  of  false  reports  concerning  the  ap- 
pellant. The  only  false  statement  alleged 
to  have  been  made  by  the  plaintiff  and  upon 
which  the  claim  for  damages  in  these  two 
coiuts  was  predicated  consisted  of  an  asser- 
tion by  the  plaintiff  that  defendant  was  in- 
debted to  her  for  rents,  and  that  for  such  in- 
debtedness'she  held  a  lien  upon  the  cotton 
grown  upon  the  fiirm  by  the  tenant,  and  the 
only  predicate  for  damages  claimed  as  a  re- 
sult of  such  false  statement  was  that  the  de- 
fendant could  not  market  his  crop  in  the 
town  of  Anson,  and  that  he  sustained  feel- 
ings of  humiliation  and  was  suspected  of  dis- 
honesty by  his  neighlwrs  on  account  of  such 
charges.  The  amount  of  pecuniary  loss  re- 
sulting from  his  inability  to  market  his  cot- 
ton in  the  town  of  Anson  was  neither  alleged 
in  the  plea  nor  supported  by  any  testimony. 
Such  being  the  record,  the  court  should  not 
have  submitted  to  the  jury  the  claim  last 
noted.  Accordingly  appellant's  seventh  as- 
signment of  error  to  the  trial  court's  refusal 
of  the  motion  for  new  trial  is  sustained,  and, 
because  this  claim  was  allowed,  in  part,  at 
least,  the  judgment  will  be  reversed  and  the 
cause  remanded,  unless  appellee  shall  within 
ten  days  from  the  rendition  of  this  decision 
file  a  lemlttitur  of  $70,  the  full  amount  of 
the  claim  last  referred  to.  If  such  remittitur 
is  filed  within  the  period  indicated,  the  judg- 
ment will  be  so  reformed  as  to  be  in  favor 
of  appellee  for  $66.50  only  and  lit  all  other 
respects  affirmed,  otherwise  the  judgment 
will  be  reversed  and  the  cause  remanded  for 
another  trial.  In  either  event  the  costs  of  ai>- 
peal  are  taxed  against  the  appellee. 


IVY  T.  PUGH  et  al. 
(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Nov.  8,  1913.) 
1.  Estoppel  (§  37*)— Pbopebtt  Sttbject— Ait- 

EB-ACQTJIBED   PBOPERTT — CBOPB. 

A  chattel  mortgage  upon  property  not  in 
existence  may  become  operative  if  the  proper- 
ty covered  subsequently  comes  into  the  pos- 
ses.sion  of  the  mortgagor,  on  the  equitable  prin- 
ciple of  estoppel,  rather  than  on  the  principle 
that  the  execution  of  the  mortgage  then  creates 
a  valid  lien  upon  the  thing  mortgaged. 

[Ed.    Note.— For   other   cases,   see   Estoppel, 
Cent.  Dig.  iS  91-98;  Dec  Dig.  |  37.*] 


2.  VEirnoK  Airn  Ptjbohaseb  (|  54*)— Bxhxdub 
OF  Ven DOB— Lien. 

A  vendor  of  real  estate  retains  the  supe- 
rior title  until  the  pnrchase  money  is  paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  85;    Dea  Dig.  §  54.*] 

3.  Chattel  Mobtoaoes  (|  138*)- Lien- Pbi- 

OBITT. 

Rev.  Civ.  SL  1911,  art  6476,  gives  to  a 

landlord  a  preference  lien  upon  the  crops  rais- 
ed for  any  rent  and  for  money  and  supplies  fur- 
nished to  the  tenant  in  making  a  crop.  A  par- 
chaser  in  possession  of  land,  subject  to  a  ven- 
dor's lien  in  favor  of  the  plamtiff,  on  November 
23,  1911,  executed  to  defendant  a  chattel  mort- 
gage on  cotton  to  be  raised  the  next  year  on 
the  land,  and  thereafter  on  March  26,  1912,  be- 
fore any  crop  had  been  planted,  convened  to 
plaintiff,  and  the  same  day  entered  into  a 
rental  contract  with  plaintiff  for  the  lands. 
Held  that,  though  a  chattel  mortgage  upon 
property  not  in  existence  may  become  operative 
if  the  property  subsequently  comes  into  the 
possession  of  the  morteagor,  yet  that,  as  the 
mortgagor  never  acquired  any  but  a  quaiified  in- 
terest m  the  crop,  the  landlord's  hen  thereon 
was  superior  to  that  of  the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §S  228-236;  Dec.  Dig.  §  138.*] 

Appeal  from  Parker  County  Court;  T.  F. 
Temple,  Judge. 

Action  by  W.  T.  Ivy  against  H.  B.  Pugh, 
J.  M.  Hart,  and  another.  Judgment  for 
defendant  Hart,  and  plaintiff  appeala  Re- 
versed and  Judgment  rendered  for  plaintiff 
against  defendant  Hart 

R.  Ia  Stennis,  of  Weatherford.  for  appel- 
lant Preston  Martin,  of  Weatherford,  for 
appellee. 

SPEER,  J.  This  suit  was  instituted  by 
W.  T.  Ivy  against  H.  R.  Pugh,  J.  W.  Light, 
and  J.  M.  Hart,  alleging  that  the  defendant 
Hart  had  wrongfully  converted  to  his  own 
use  certain  cotton  apon  which  plaintiff  as 
landlord  held  a  valid  lien  as  against  Pugh 
and  Light,  his  tenants.  Hart  pleaded  that  he 
took  the  cotton  under  a  mortgage  lien  which 
was  prior  in  law  to  plaintiff's  lien.  The 
honorable  county  judge  before  whom  the 
case  was  tried  made  the  following  findings  of 
fact,  which  we  adopt: 

"1.  I  find  that  on  the  10th  day  of  Septem- 
ber, 1909,  the  defendant  H.  R.  Pugh  pur- 
chased 70  acres  of  land  from  one  H.  Bums  in 
Parker  county,  Tex.,  and  the  said  H.  R.  Pugh 
with  his  family  has  resided  upon  said  70 
acres  of  land  ^ce  said  purchase. 

"2.  About  the  same  time  the  defendant  J. 
W.  Light  purchased  a  small  farm  of  about 
70  acres,  situated  near  the  said  farm  of  H. 
R.  Pugh,  and  since  said  purchase  has  resided 
with  his  family  on  said  farm. 

"3.  On  the  1st  day  of  July,  1910,  the  said 
H.  R.  Pugh  and  J.  W.  Light  purchased  from 
F.  M.  Copps  70  acres  of  land  joining  said 
farms  of  H.  R.  Pugh  and  J.  W.  Light  for  the 
consideration  of  $1,400.  That  the  title  to 
said  70  acres  was  then  in  F.  M.  Copps,  by 
agreement  of  all  parties,  the  conveyance  was 
made  by  deed  direct  from  F.  M.  Copps  to  H. 
R.  Pugh  and  J.  W.  light,  and  the  total  con- 
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Bideratloii  was  to  be  paid  by  H.  R.  Pngh  and 
J.  W.  Light  to  plaintiff,  he  having  advanced 
the  entire  purchase  price,  and  was  evi- 
denced by  seven  vendor's  lien  notes  executed 
by  H.  R.  Pugh  and  J.  W.  light  In  the  sum 
of  $200  each  and  payable  to  plaintiff,  and  to 
secure  said  notes  a  vendor's  lien  was  ex- 
pressly retained  In  said  deed,  and  said  deed 
was  duly  recorded  In  the  deed  records  of  Par- 
ker county  on  the  12th  day  of  July,  1910. 

"4.  On  the  23d  day  of  November,  1911,  the 
said  H.  R.  Pugh  was  Indebted  to  the  de- 
fendant J.  M.  Hart  In  the  sum  of  $385.10, 
and  on  said  date  executed  and  delivered  to 
said  J.  M.  Hart  his  note  In  writing  for  said 
sum  of  $385.10  due  October  1,  1912,  with  In- 
terest from  date  at  the  rate  of  10  per  cent 
per  annum,  and  on  said  23d  day  of  Novem- 
ber, 1911,  the  said  H.  R.  Pugh  by  his  chattel 
mortgage  In  writing  conveyed  to  said  J.  M. 
Hart  the  following  described  property:  'My 
first  eight  bales  of  cotton  raised  next  year, 
1912,  raised  on  my  farm  nine  and  one-half 
miles  from  Weatherford  on  Toto  Road,  said 
eight  bales  to  weigh  five  hundred  pounds  and 
to  be  free  from  all  other  liens,  said  cotton 
to  be  raised  In  the  field  north  of  the  houae. 
I  am  to  plant  thirty  acres  and  work  In  a 
farmer-like  way.'  Said  mortgage  provides 
that  It  Is  given  to  secure  said  note  for  $385.10 
and  to  cover  any  and  all  other  amounts  that 
the  said  Pugh  then  owes  and  might  there- 
after become  Indebted  to  and  owe  tfie  said  J. 
M.  Hart,  such  as  book  accounts,  etc,  and 
said  mortgage  was  on  the  23d  day  of  Novem- 
ber, 1911,  duly  filed  for  record  in  the  office 
of  the  county  clerk  of  Parker  county,  Tex., 
and  was  on  said  date  filed  on  the  chattel 
mortgage  records  for  said  county. 

"5.  The  said  J.  M.  Hart  after  the  23d  day 
of  November,  1911,  and  on  faith  of  said 
mortgage,  sold  supplies  to  said  H.  R.  Pugh  In 
the  sum  of  $49.05  and  received  payment 
thereon  In  the  sum  of  $11.70,  and  at  the  In- 
stitution of  this  suit  there  was  due  on  said 
account  a  balance  of  $37.35. 

"0.  At  the  institution  of  this  suit  the  said 
H.  R.  Pngh  was  indebted  to  the  said  J.  M. 
Hart  In  said  sum  of  $385.10  with  Interest 
thereon  at  the  rate  of  10  per  cent  per  an- 
num, on  the  23d  day  of  November,  1911,  and 
the  additional  sum  of  $37.35,  balance  on 
said  account 

"7.  On  the  26th  day  of  March,  1912,  the 
said  H.  R.  Pugh  and  J.  W.  Light  on  good 
faith  by  their  deed  In  writing  conveyed  to 
the  plaintiff  the  70  acres  of  land  which  had 
been  conveyed  to  them  by  said  F.  M.  Copps 
as  aforesaid,  and  said  conveyance  was  made 
in  consideration  of  the  cancellation  and  sur^ 
render  by  plaintiff  to  said  Pngh  and  light  of 
said  seven  vendor's  lien  notes  then  held  by 
plaintiff  In  the  sum  of  $200  each  with  all  In- 
terest due  thereon.  The  amount  due  by  said 
Pugh  and  light  on  said  notes  to  plaintiff 
was  the  full  value  of  said  seventy  acres  of 
land.  The  wife  of  said  J.  W.  Light  joined 
her  bnsband  In  said  deed,  and  said  deed 


signed  and  duly  acknowledged  by  said  Pngb 
and  Light  and  the  wife  of  Light  was  on 
said  26th  day  of  March,  1912,  delivered  to 
plaintiff  with  the  understanding  that  if 
plaintiff  desired,  the  wife  of  Pugh  would 
oome  in  thereafter  and  sign  and  a<^nowI- 
edge  the  deed;  and  thereafter  on  the  28tb 
day  of  September,  1912,  the  wife  of  said 
Pugh  signed  and  duly  acknowledged  said 
deed  when  same  was  presented  to  her  for  her 
signature  by  plaintiff,  and  said  deed  was 
duly  recorded  in  the  records  of  Parker 
county  on  said  28th  day  of  September,  1912. 
On  said  26th  day  of  March,  1912,  the  wife 
of  Pugh  was  prevented  by  BlckneBs  from  com- 
ing to  town  and  Joining  in  the  execution  of 
said  deed,  but  then  folly  approved  of  said 
conveyance  for  said  consideration. 

"8.  On  the  2eth  day  of  March  and  Imme- 
diately after  the  delivery  of  said  deed  by  said 
Pugh  and  Light  to  plaintiff,  the  said  Pugh 
and  Light  and  plaintiff  entered  Ihto  a  rental 
contract  In  writiog,  whereby  the  plaintiff,  in 
consideration  of  the  sum  of  $144.60  to  be 
paid  by  said  Pugh  and  Light,  rented  and 
leased  the  said  70  acres  to  said  Pngh  and 
Light  for  and  during  the  term  beginning  on 
the  26th  day  of  March,  1912,  and  ending  on 
the  31st  day  of  December,  1912,  and  at  the 
same  time  the  said  Pugh  and  Light  executed 
and  delivered  to  plaintiff  their  Joint  note  for 
the  sum  of  $144.50  of  date  March  26,  1912, 
and  payable  to  plaintiff  on  the  1st  day  of 
November,  1912,  in  the  sum  of  $144.50,  with 
Interest  from  maturity  at  the  rate  of  10  per 
cent  per  annum,  and  providing  for  10  per 
cent  as  attorney's  fees,  If  collected  by  suit 
or  placed  in  the  hands  of  an  attorney  for 
collection,  and  by  the  terms  of  said  rental 
contract  it  was  expressly  agreed  that  plain- 
tiff should  have  bis  preference  landlord's  lien 
as  provided  by  the  statutes  to  secure  his 
rent,  and  in  said  rental  contract  plaintiff 
gave  to  Pugh  and  light  an  option  of  baying 
back  said  70  acres  of  land  upon  certain  con- 
ditions any  time  prior  to  January  1,  1913. 
which  option  was  forfeited. 

"9.  The  said  J.  M.  Hart  had  no  noUce  of 
the  sale  of  said  land  by  Pugh  and  Light  to 
plaintiff  until  after  the  first  four  bales  had 
been  gathered  by  Pugh  from  the  said  field 
north  of  his  house  and  had  been  brought  to 
market  and  of  said  account  advanced  by 
said  iSart  to  said  Pugh  after  the  execution 
of  said  mortgage  as  aforesaid  the  sum  of  $13 
bad  been  so  advanced  after  the  26th  day  of 
March,  1912. 

"10.  The  said  70  acres  of  land  was  rented 
by  plaintiff  to  said  Pugh  and  Light  Jointly, 
but  the  said  Pugh  by  agreement  with  Light 
worked  and  cultivated  the  north  half  of 
said  tract  and  the  said  Light  by  agreement 
with  said  Pugh  worked  and  cultivated  the 
south  half  of  said  tract,  during  the  year 
1912,  but  the  plaintiff  had  nothing  to  do 
with  said  agreement  between  Pugh  and 
Light 

"IX.  During  the  year  191:^  aaid  Pu^  lais- 
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«d  and  gathered  from  the  north  half  of  said 
70  acres  six  bales  of  cotton,  all  of  which 
was  of  the  Talne  of  |300,  and  all  of  which 
was  appropriated  by  said  Hart  and  applied 
by  him  on  said  Indebtedness  due  him  by 
said  Pogh,  and  all  of  said  six  bales  of  cot- 
ton were  gathered  from  the  field  on  which 
said  Pugh  had  given  said  Hart  a  mortgage 
as  aforesaid. 

"12.  On  the  26th  day  of  March,  1912,  when 
said  Pugh  and  light  conveyed  said  70  acres 
of  land  to  plalntlfl,  no  crop  had  been  plant- 
ed on  said  land,  and  all  cotton  grown  on  said 
land  dnilng  the  year  1912  was  planted  after 
the  execution  and  delivery  by  said  Pugh 
and  Ught  to  plalntlfl  of  said  deed  on  the 
26th  day  of  March,  1912. 
.  "13.  No  part  of  the  rents  due  by  said 
Pugh  and  Ught  have  been  paid,  but  defend- 
ant J.  W.  Light  tendered  to  plalntlfl.  Ivy, 
one-half  of  the  amount  of  the  rental  note 
sued  on  prior  to  trial  In  justice  court  upon 
condition  that  he  be  released  from  further 
llabUlty  on  the  note. 

"14.  This  suit  was  Instituted  In  less  than 
30  days  after  the  removal  of  the  first  three 
bales  of  cotton  from  the  Ivy  premises  and 
before  the  last  three  bales  had  been  re- 
moved. 

"15.  In  the  field  north  of  the  house  re- 
ferred to  In  said  mortgage  there  was  one 
patch  of  cotton  of  about  18  acres  directly 
north  of  the  house,  and  another  patch  of 
20  acres  In  the  same  field  northwest  from 
the  house,  and  the  eight  bales  of  cotton  tak- 
en by  J.  M.  Hart  were  gathered  from  this 
2&-acre  patch,  six  bales  off  the  Ivy  land,  and 
two  bales  of  the  home  tract  of  Pugh,  pur- 
chased by  him  from  Bums;  but  all  the  cot- 
ton was  grown  in  one  Indosnre  or  fence 
north  of  the  house,  though  in  two  patches. 

"16.  This  suit  was  instituted  by  plaintiff,  W. 
T.  Ivy,  In  the  Justice  court  of  precinct  No.  1 
In  this  county  against  the  defendants  H.  R. 
Pugh  and  J.  W.  Light,  for  rents  on  said  70- 
acre  tract  of  land,  known  as  the  Ivy  tract, 
for  the  year  1912  In  the  sum  of  1144.50  and 
Interest  and  attorney's  fees  as  evidenced  by 
said  reht  note  and  for  a  foreclosure  of  his 
landlord's  lien  on  all  cotton  grown  by  said 
Pugh  and  Ught  on  said  land  during  the  year 
1912,  and  against  the  defendant  J.  M.  Hart ; 
the  plaintiff  aUeglng  that  said  J.  M.  Hart 
had  converted  to  his  own  use  and  benefit 
part  of  said  crop  and  was  setting  up  some 
sort  of  claim  or  lien  against  all  of  said 
'Crop,  and  prayed  for  judgment  on  said  rent 
note  and  for  foreclosure  of  his  landlord's 
lien  and  for  judgment  against  said  Hart 
for  such  part  of  said  crop  as  had  been  con- 
verted by  said  Hart,  and  for  Judgment  de- 
claring said  landlord's  Hen  to  be  superior  to 
the  mortgage  lien  of  said  J.  M.  Hart  The 
pleadings  of  the  plaintiff  ta  said  Justice  court 
and  In  this  court  were  oral." 

Upon  these  facts  the  trial  court  held  that 
the  mortgage  lien  of  the  defendant  Hart  on 


the  six  bales  of  cotton  gathered  by  Pugh 
from  the  north  half  of  the  plaintiff's  70-acre 
tract  was  superior  to  plaintiff's  landlord's 
lien.    The  plaintiff  has  appealed. 

We  think  the  holding  of  the  trial  Judge 
was  error. 

[1]  It  is  well  settled  in  this  state  that  a 
chattel  mortg&gb  executed  upon  property  at 
the  time  not  in  exist»ice  may  become  ova- 
ative  if  the  property  covered  subsequently 
comes  into  the  possession  of  the  mortgagor. 
This,  however,  Is  not  ui>on  the  ground  that 
the  execution  of  such  instrument  creates  at 
the  time  a  valid  lien  uiton  the  thing  mort^ 
gaged,  for  In  the  supposed  case  the  thing 
mort^ged  is  not  in  existence,  and  neces- 
sarily there  can  be  no  lien  agahost  it.  It  Is 
rather  upon  the  equitable  principle  of  es- 
toppel, or,  as  it  is  sometimes  expressed,  that 
the  subsequent  acquisition  of  the  property 
feeds  the  mortgage. 

[2]  It  is  equally  well  settled,  under  the 
peculiar  rule  of  decision  in  this  state,  that 
the  vendor  of  real  estate  retains  the  superior 
title  until  the  purchase  money  is  paid. 

[3]  Bearing  in  mind  these  rules  of  de- 
cision, we  hold  that  appellant's  landlord's 
lien  is  superior  to  appellee  Hart's  mortgage 
lien.  Appellee's  mortgage  lien  became  effec- 
tive upon  the  planting  and  growing  by  de- 
fendant Pugh  of  the  crop  embraced  in  its 
terms,  but  it  was  effective  only  to  the  ex- 
tent of  the  Interest  owned  by  said  Pugh  in 
the  crops.  Pugh  could  in  no  event  convey  a 
greater  title  than  he  had,  which,  under  the 
operation  of  our  landlord's  lien  act  (Bevised 
Statutes  1911,  art  5475),  was  one  subject  to 
the  lien  of  the  landlord  for  rents.  In  other 
words,  he  never  acquired  an  absolute  title 
to  the  property  previously  mortgaged,  but 
only  a  qualified  title.  So  that  the  mortgage 
in  the  very  nature  of  things  could  only  op- 
erate upon  the  limited  ownership  of  the  mort- 
gagor. See  Neblett  v.  Barron  (No.  6,236)  160  S. 
W.  1167,  not  yet  officially  reported.  The  prin- 
ciple which  controls  us  is  illustrated  in  the 
case  of  New  Orleans  &  O.  By.  C!o.  v.  Mel- 
len,  12  Wall.  362,  20  L.  Ed.  434,  holding  that 
a  mortgage  by  a  railroad  company  covering 
all  Its  future  acquired  property  attaches 
only  to  such  interest  therein  as  the  company 
acquires,  subject  to  any  liens  under  whidi  it 
comes  into  the  company's  possession.  A 
contrary  conclusion  ui>on  facts  very  similar 
has  been  reached  by  the  Supreme  Court  of 
Alabama  (Hamilton  v.  Maas,  77  Ala.  283), 
but  the  decision  in  that  case  appears  to  be 
based  in  i>art  upon  a  statute  which  la  not 
before  us,  and  furthermore  proceeds  upon 
the  theories  that  the  purchaser  of  lands  not 
paid  for  is  the  owner  thereof,  and  that  the 
mortgagee  of  chattels  takes  the  legal  title 
thereto,  which  theories  are  not  in  consonance 
with  the  decisions  of  this  state. 

The  judgment  of  the  county  court  Is  re- 
versed, and  upon  the  facts  stated  Judgment 
is  .her»    rendered    la    favor    of    appellant 
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against  appellee  3.  M.  Ebirt  for  the  amount 
of   his   debt  against  defendants    Pugh   and 
Light;   that  amount  being  less  than  the  es- 
tablished Talue  of  the  property  converted. 
BeTeraed  and  rendered. 


BUBNS  &  BELL  t.  LOWE  et  aL 

(Ciourt  of  GlWl  Appeals  of  Texas.    Ft  Worth. 

Nov.  22,  1913.) 

1.  GaBNISHMENT  ({  106*)— OABNISHinO  Cbbo- 
IT0B8 — RiOHTS.     ' 

Garnishing  creditors  occupy  no  better  posi- 
tion with  reference  to  the  fund  garnished  than 
did   their  debtors  at  the   service  of  the  writ. 
[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  t  216;    Dec.  Dig.  t  105.*] 

2.  Oabnishuxnt  ({  108*)  — Bank  Dkpobit  — 
ownkbshif  of  fund. 

L..  being  indebted  for  rent,  delivered  to  his 
wife  $113,  the  proceeds  of  his  crops,  with  in- 
structions to  pay  it  to  the  landlord.  She  in- 
stead deposited  the  amount  in  a  bank  to  her 
credit  and  later  drew  against  the  fund  in  fa- 
vor of  the  landlord  a  check  for  a  larger  am- 
ount, containing  the  |113.  After  delivery  of 
the  check,  bat  before  it  was  paid,  the  account 
in  the  bank  was  garnished  in  suit  against  L. 
Held  that,  to  the  extent  of  the  $113  so  deposit- 
ed, the  rights  of  the  landlord  were  superior  to 
those  of  the  garnishing  creditor,  though  the 
check  be  not  regarded  as  an  equitable  assign- 
ment of  so  much  of  the  funds  to  the  wife.  ' 
[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent.  Dig.  SS  220-226;   Dec.  Dig.  §  lOa*] 

3.  Fabent  and  Child  (i  9*)— Emancipation. 

A  father  may  make  a  Talid  gift  to  his 
minor  son  in  the  absence  of  complaint  by  an 
existing  creditor  that  the  gift  is  fraudulent, 
whether  the  son  has  been  emancipated  or  not 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child.  Cent  Dig.  H  74,  Ul-135;   Dec.  Dig.  { 

Appeal  from  District  Conrt,  Mitchell  Coun- 
ty;   W.  W.  Beau,  Judge. 

Garnishment  proceeding  by  Burns  &  Bell 
against  C.  O.  Lowe  and  others.  Decree  for 
defendants,  and  the  plaintiffs  appeaL  Af- 
firmed. 

ti.  W.  Sandusky  and  C.  H.  Earnest,  both 
of  Colorado,  Tex.,  for  appellants.  Royall  Q. 
Smith,  of  Colorado,  Tex.,  for  appellees. 

SPEER,  J.  This  i9  a  garnishment  suit 
wherein  Bums  &  Bell,  Judgment  creditors 
of  C.  C.  Lowe,  sought  to  hold  City  National 
Bank  as  garnishee;  the  fund  in  controversy 
being  a  deposit  of  $408.36  in  the  name  of 
Mrs.  Belle  Lowe  and  the  sum  of  $10  in  the 
name  of  Ruel  Lowe.  The  bank  answered, 
disclosing  these  deposits,  but  alleging  that 
the  one  was  the  separate  property  of  said 
Belle  Lowe  and  the  other  the  individual 
property  of  said  Ruel  Lowe,  and  otherwise 
denying  any  indebtedness  or  liability  to  C.  O. 
Lowe.  The  answer  was  traversed  by  the 
plaintiffs,  and  on  the  issues  thus  presented 
a  trial  was  had  before  a  jury  resulting  in 
a  verdict  and  judgment  against  the  plaintiffs, 
and   they  have   appealed. 

On  the  trial  the  court  instructed  as  fol- 


lows: "The  nncontroverted  evidence  In  this 
case  shows  that  the  rent  item  of  $113  in- 
cluded in  said  $363  che(&  waa  Included  in 
the  deposit  of  Belle  Lowe  in  the  City  Na- 
tional Bank  of  Colorado,  Tex.,  and  was  paid 
out  by  said  bank  cashing  said  check.  As  to 
this  item  I  charge  yon  tliat  the  same  was 
the  property  of  W.  L.  Lowe,  though  deposit- 
ed in  said  bank  by  Belle  Lowe  among  other 
funds  deposited  in  her  name  and  was  not 
subject  to  the  garnishment  herein,  and  as 
to  this  item  the  plaintiffs  would  not  be  en- 
titled to  recover."  It  is  complained  that  this 
charge  is  erroneous  because  the  Item  of  $113 
was  community  property  of  defendant  C.  C. 
Lowe  and  his  wife,  Belle  Lowe,  at  the  time 
of  the  service  of  the  writ  and  was  therefore 
subject  to  appellant's  demand.  The  facts, 
boweVer,  appear  to  be  undisputed  that  C 
C.  Lowe  waa  indebted  to  W.  L.  Lowe,  his 
landlord,  for  rents  and  delivered  this  sum 
of  money,  the  proceeds  of  farm  products 
grown  by  lilm,  to  his  wife.  With  instructions 
to  deliver  the  same  to  W.  L.  Lowe.  Mrs. 
Lowe  deposited  this  sum  in  the  bank  be- 
cause she  did  not  care  to  keep  that  amount 
of  money  around  the  place  and  gave  to  W. 
L.  Lowe  her  check  for  $363,  covering  this 
and  other  items  of  indebtedness.  It  is  un- 
disputed that  this  check  was  drawn  by  Mr& 
Lowe  and  accepted  by  W.  L.  Lowe  prior  to 
the  service  on  defendant  bank  of  the  writ  of 
garnishment,  though  the  bank  had  not  paid 
or  accepted  for  paym^t  the  dieck. 

[1]  In  this  state  of  the  evidence  there  was 
no  error  in  the  charge  quoted,  since  appel- 
lants, as  garnishing  creditors,  could  occupy 
no  better  position  with  reference  to  the  fund 
than  did  their  debtor  at  the  fUne  of  the  serv- 
ice of  the  writ 

[2]  Equity  will  not  aid  the  statutory  rem- 
edy of  a  garnishment  and,  even  though  it 
should  be  held  that  the  drawing  of  the  check 
was  not  an  assignment  pro  tanto  of  the 
funds  of  Mrs.  Lowe  in  the  bank  in  the  sense 
that  the  bank  could  be  sued  on  the  same 
prior  to  acceptance,  still  as  between  G.  C 
Lowe  and  W.  L.  Lowe,  and  necessarily  be- 
tween appellants  and  W.  L.  Lowe,  since  ap- 
pellants take  the  place  of  C.  O.  Lowe,  the 
rights  of  W.  L.  Lowe  are  superior  and  the 
bank  would  not  be  liable  to  the  writ  Neel.v 
V.  Grayson  County  Nat  Bank,  25  Tex.  Civ. 
App.  513,  61  S.  W.  559;  M.  Y.  Life  Insur- 
ance Co.  V.  Patterson,  35  Tex.  Civ.  App.  447, 
80  S.  W.  1058. 

[3]  The  remaining  assignments  in  effect  at- 
tack the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  finding  that  the  deposits  be- 
longed, respectively,  to  Mrs.  Lowe  and  Ruel 
Lowe.  The  evidence,  we  think,  abundantly 
supports  the  conclusion  that  the  small  item 
of  $10  to  the  credit  of  Ru*l  Lowe  was  a 
gift  by  the  father  to  the  son  for  minor  serv- 
ices, and  it  is  immaterial  whether  the  son 
had  been  emancipated  by  the  father  or  not 


•For  other  cases  see  same  topic  and  section  NUMBER  Is  Dee.  Dig.  ft  Am.  Dig.  K«r-Ns.  Serlee  *  Rep'r  ladczei 
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At  all  eroits,  the  lather  could  make  a  valid 
gift  eren  to  his  minor  son,  In  the  absence  of 
a  complaint  by  an  existing  creditor  that  such 
gift  was  fraudulent  and  void.  There  la  no 
such  complaint  In  this  case.  The  evidence 
furthermore  supports  Mrs.  Lowe's  contention 
that  the  deposit  In  her  name  was  a  fund  paid 
to  her  by  her  husband  in  repayment  of  bor- 
rowed money,  the  proceeds  of  an  Inheritance 
from  her  father. 

There  Is  no  error  In  the  Judgment,  and  It 
Is  affirmed. 


ZIMMBRMANN  et  al.  t.  BAUGH. 
(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Dec.  17,  1918.) 

1.  Tbial  (I  139*)— Questions  roa  Jtjbt— Di- 

BECTED    VEBDICT. 

The  court  should  not  direct  a  verdict  on 
an  issue  ot  fact  unless  the  evidence  shows  that 
reasonable  men  could  not  draw  a  different  con- 
clusion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dk  fl  332,  333,  33&-341,  365;    Dec.  Dig.  { 

2.  Advbbsb  Possxssion   ({  116*)— Actiohb— 
Evidence. 

In  trespass  to  try  title,  where  plaintiff 
claimed  under  a  prescriptive  title,  evidence  heM 
to  raise  a  question  for  the  jury  and  not  to  war- 
rant a  directed  verdict  in  plaintiff's  favor. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos^ 
session.  Cent  Dig.  Si  314,  681-701 ;  Dec.  Dig. 
!  116.*] 

3.  Evidence  (|  213*)— Admissions— Titxe. 

In  trespass  to  try  title,  evidence  that  plain- 
tiff offered  to  purchase  a  deed  from  defend- 
ants to  the  property  is  inadmissible,  for  that 
fact  will  not  affect  plaintiff's  title,  being  a 
mere  attempt  to  remove  a  possible  cloud. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f{  74&-751,  753;   Dec.  Dig.  {  213.*] 

Error  to  District  Court,  Bexar  County;  A. 
W.  Seellgson,  Judge. 

Action  by  W.  Pauline  Baugh  against  Bridg- 
et Zlmmermann  and  others.  There  was  a 
Judgment  for  plaintlfr,  and  defendants  bring 
error.    Reversed  and  remanded. 

See,  also,  160  S.  W.  593. 

Don  A.  Bliss,  of  San  Antonio,  for  plaintiffs 
in  error.  Augustus  McCloskey  and  Alex  0. 
Bullitt,  both  of  San  Antonio,  for  defendant 
in  exTor. 

CARL,  J.  The  defendant  In  error,  Mrs. 
W.  Pauline  Baugh,  brought  this  suit  In  tres- 
pass to  ti7  title  against  plaintiffs  In  error, 
Mrs.  Bridget  Zlmmermann,  Florence,  and 
Minnie  Zlmmermann,  the  land  In  controver- 
sy being  a  small  triangular  piece  out  of  what 
is  designated  as  the  north  part  of  lot  7  In 
blo(^  18,  New  City  block  525,  in  the  dty  of 
San- Antonio,  Bexar  county,  Tex.,  and  Is  more 
folly  described  by  metes  and  bounds  in  plain- 
tlfTs  (defendant  in  error's)  petition.  The 
plalntlS  below  asserted  title  In  herself  under 
the  three,  five,  and  ten  years'  statutes  of 
limitation,  but  relied  In  the  proof  on  the  ten 


years'  8tatat&  Plalntifb  In  error  answered 
by  the  usual  plea  of  "not  guilty,"  and  relied 
on  a  record  title  to  the  land,  which  it  was  ad- 
mitted was  regular,  from  the  dty  of  San  An- 
tonio down  to  and  including  them. 

[1, 2]  At  the  conclusion  of  the  testimony, 
the  court  Instructed  the  Jury  to  return  a  ver- 
dict in  favor  of  Mrs.  Baugh,  the  plaintiff 
there,  which  was  accordingly  done.  Whether 
the  court  was  correct  in  so  instructing  the 
Jury  Is  the  issue  before  this  court  If  the 
evidence  is  such  that  reasonable  minds  would 
not  differ  as  to  the  facts  established,  the 
court  was  correct  In  giving  the  instruction. 

Let  us,  then,  see  what  the  evidence  is. 
Mrs.  W.  Pauline  Baugh,  the  plaintiff  below, 
testified  that  she  had  owned  lot  5,  block  IS, 
N.  C.  B.  525,  twenty-seven  years;  that  she 
inherited  it  from  the  KeUeys  in  1885,  and 
they  had  bought  the  property  from  Elliston. 
She  says:  "I  meant  this  part  in  controversy 
— this  part  was  all  fenced  and  is  fenced  now, 
and  has  been  ever  since  I  came  to  San  An- 
tonio, which  was  in  1877."  Her  evidence  is, 
further:  That  she  bad  bad  the  property 
fenced  In  with,  lot  5  twenty-eight  years  and 
had  kept  it  rented  out;  the  part  in  contro- 
versy being  used  as  a  i>assageway  for  her 
tenants  in  going  to  and  coming  from  Chest- 
nut street  "That  fence  I  had  was  up  there 
until  two  years  ago.  It  had  been  repaired 
from  time  to  time.  It  was  standing  up  there 
until  Mrs.  Zlmmermann  changed  the  line. 
Q.  Do  you  know  who  lived  on  that  little 
piece  of  ground  that  inclosed  the  red  triangle 
(the  land  In  controversy)  7  A.  Well,  there 
was  a  man  by  the  name  of  Pleper.  He 
didn't  live  on  it;  he  rented  it  out  I  do  not 
know  who  had  it  prior  to  that;  I  do  not 
know  who  his  tenants  were.  They  have  had 
tenants  there  about  28  years,  I  presume." 
The  witness,  upon  redirect  examination,  said 
she  had  reference  to  the  large  triangle,  but 
not  the  land  In  dispute,  which  she  said  she 
and  those  under  whom  she  held  had  had 
fenced  since  1877  when  she  came  to  San  An- 
tonio. 

J.  W.  Houston,  who  was  called  by  defend- 
ant in  error,  said  he  had  lived  in  San  An- 
tonio 34  years  and  had  known  this  property 
all  his  life.  He  says :  "I  remember  well  the 
location  of  the  fence  of  that  property  with 
reference  to  the  streets.  •  •  •  I  know 
there  was  a  fence  in  there  through  to  what 
we  called  McQowan's.  The  fence  did  not 
take  in  the  little  triangle  (property  in  con- 
troversy). The  little  triangle  wasn't  there 
then ;  Baugh's  fence  didn't  fence  in  any  tri- 
angle. It  came  to  the  point  of  the  triangle 
and  stopped  at  the  triangle,  and  the  triangle 
extended  about  three  or  four  feet  from  the 
south  fence  of  the  Baugh  property.  No  sir, 
the  south  f^nce  was  not  a  little  longer,  the 
north  fence  was  the  longer;  and,  when  this 
south  fence  came  down,  it  struck  a  little  tri- 
angle. Just  a  little  nose  of  a  property  that 
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came  In  fhere  lust  like  fhe  point  of  the  tri- 
angle." 

J.  R.  Stnder,  for  plaintiffs  In  error,  said 
that  he  had  resided  near  the  property  for 
close  to  20  years.  He  says  that  Pleper  fenc- 
ed the  entire  block  7.  "I  don't  know  who 
built  that  cross-fenca  There  was  a  doeet 
built  back  there  somewhere.  My  father-in- 
law  (Pleper)  had  It  done.  There  was  no 
fence  which  Included  that  when  It  was  built 
16  to  18  years  ago.  When  that  closet  was 
buUt,  the  fence  did  not  come  right  along  the 
side  of  Chestnut  street  It  was  open — most 
of  the  years  there  was  nothing  at  all.  I 
donrt  remember  any  more  whether  when  the 
fmce  was  put  up  across  there  they  tore  down 
any  portion  of  the  old  fence  that  I  have  said 
fenced  in  the  entire  lot  7.  I  patched  it  up 
so  much  I  got  disgusted.  •  •  •  I  don't 
know  when  the  fence  running  across  was 
buUt  so  as  to  cat  off  this  little  piece  (in  con- 
troversy). Whoever  did  that  did  It  without 
my  knowing  anything  about  It  When  I  first 
knew  of  it  was  maybe  six  or  eight  years 
ago."  Studer  says  that  16  or  18  years  ago 
the  land  in  controversy  was  open,  and  he  al- 
so says  that  the  north  comer  of  the  land  in 
dispute  Is  in  the  same  place  it  has  always 
been  and  has  not  been  changed.  "I  knew 
that  the  land  In  controversy  was  inside  my 
father^ln-law's  fence  at  the  time  I  first  knew 
it  (about  twenty  years).  There  was  not  any 
cross-fence  there  Just  prior  to  that  time.  It 
was  fenced  at  the  time  he  (Pleper)  bought  it" 
So  the  state  of  the  evidence  is  that  Mrs. 
Baugh  says  her  fence  was  up  there  until  about 
two  or  three  years  ago,  when  it  was  knocked 
down.  Houston  says  this  little  triangle  was 
out  not  fenced  at  all  when  he  can  first  re- 
member, and  he  is  84  years  old.  Studer  says 
Mrs.  Baugh's  fence  was  not  there  when  Ple- 
Iter  bought  the  property  abont  20  years  ago, 
and  that  Pi^>er  built  a  closet  on  the  proper- 
ty in  controversy  about  18  years  ago.  He 
says  further  that  it  was  under  fence  before 
Pleper  bought  It 

We  think  the  condition  of  the  evidence  was 
such  that  reasonable  minds  might  honestly 
differ,  and  that  the  court  erred  In  refusing 
to  submit  the  case  to  the  Jury.  Choate  t. 
Ballway,  00  T^.  88,  S6  S.  W.  247,  37  S. 
W.  S19;  Mustain  v.  Stokes,  90  Tex.  358,  38 
S.  W.  7S8.  "It  is  only  when  it  is  so  clearly 
established  from  the  undisputed  testimony  as 
to  admit  of  no  other  reasonable  hypothesis 
or  conclusion  that  dther  a  fact  essential  to 
plaintiff's  action  Is  not  proven,  or  one  which 
Is  a  complete  defense  has  been  shown,  that  it 
becomes  the  duty  of  the  court  to  Instruct  a 
verdict  for  the  defendant."  Southern  Pa- 
cific By.  Co.  V.  Wlnton,  27  Tex.  Civ.  App. 
614,  66  S.  W.  483,  and  cases  cited.  Tbe  pos- 
session and  use  by  Mrs.  Baugh  is  not  so  con- 
clusively shown  as  to  take  the  case  from  the 
Jury. 

[3]  It  is  a  matter  of  no  consequence  tttat 


Mrs.  Baugh  may  liave  offered  $3S  tot  a  deed 
from  the  plaintiffs  in  error  to  this  property. 
Citizens  have  a  right  to  dear  their  titles  of 
those  things  which  would  hinder  a  sale,  and, 
if  th^  have  title  to  the  property,  a  mere 
attempt  to  remove  clouds  therefrom  would 
not  affect  the  title  they  already  have.  This 
court  so  held  in  Cuellar  v.  Dewltt  5  Tex. 
Civ.  App.  568,  24  S.  W.  671,  and  has  recent- 
ly  reaffirmed  the  same  doctrine. 

Since  we  have  concluded  to  reverse  tbe 
Judgment,  it  is  not  necessary  to  pass  on  any 
other  Questions  raised. 

The  Judgment  is  reversed,  and  the  cause  >•■ 
manded. 


CLEGO  et  aL  r.  BOSOOB  LTJMBBB  CO. 

(Court  of  Civil  Appeals  of  Texas.     Amarilla 
Dec.  13,  1913.) 

1.  LnnTATiow'OF  AcnoWB  (|  123*) — Toixiwo 
Statutes— Pendino  Action. 

The  pendency  of  an  action  will  prevent  the 
running  of  limitations,  thongh  the  petition  be 
bad  on  general  demurrer,  and  is  not  amended 
until  after  the  period  of  limitation  has  elapsed; 
and  the  fact  that  when  plaintiff  corporation  filed 
an  action  on  the  notes  sued  on,  it  was  not 
legally  entitled  to  sue  under  Bev.  Civ.  St  Iflll, 
art  '7399,  because  it  liad  not  paid  its  frandiiae 
tax,  would  not  cause  the  action  to  be  twited 
by  tbe  four-year  limitation,  thongh  before  an 
amended  petition  was  filed  showing  compliance 
with  the  statute  more  than  four  years  had 
elapsed  since  maturity  of  the  last  note. 

TEd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  |  539;  Dec  Dig.  g 
123.*] 

2.  ABATBHSHT  and  BKVIVAI.  (I  22*)— PlBA  IH 

Abatemxnt — BioHT  TO  Sue. 

The  fact  that  plaintiff  corporation  had  not 
paid  its  franchise  tax,  so  that  it  was  not  en- 
titled to  maintain  an  action  under  Bev.  St 
art  7^,  could  only  be  urged  by  a  plea  in 
abatement 

[Ed.  Note.— ror  other  cases,  see  Abatement 
and  Bevival,  Cent  Dig.  H  148-166;  Dec  Dig. 
122.*] 

Appeal  from  Potter  County  Court;  W.  M. 

Jeter,  Judge. 

Suit  .by  the  Roscoe  Lumber  Company 
against  Mida  Clegg  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeal 
Affirmed. 

Cooper,  Merrill  &  Lumpkin,  of  Amarmo, 
for  appellants.  Qustavua  &  Jackson,  of 
Amarlllo,  for  appellee. 

HALL,  J.  This  suit  was  filed  in  tbe  coun- 
ty court  of  Dallas  county,  July  14,  1910,  by 
appellee  lumber  company,  praying  recovery 
upon  three  notes  in  the  sum  of  $100  each, 
dated  October  1,  1907,  and  payable  Febmaiy 
1,  1908,  October  1,  1908,  and  Febmary  1, 
1009,  respectively,  bearing  interest  at  8  per 
cent  i>er  annum  from  date,  and  stipulating 
for  the  usual  10  per  cent  attorney's  fees. 
Appellants,  Mida  Clegg  and  Mrs.  Bmma  Tyde- 
man,  being  residents  of  Potter  counter,  filed 
their  pleas  of  privilege  in  Dallas  county  in 
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September,  1810,  wbich  were  sustained,  and 
the  case  transferred  to  Potter  county.  On 
February  3,  1812,  the  defendants  filed  their 
first  amended  original  answer  in  the  connty 
court  of  Potter  county,  amending  their  orig- 
inal answer,  alleging  that  the  appellee  corpo- 
ration had  forfeited  its  right  to  do  business 
in  Texas  on  the  2d  day  of  July,  1909,  by 
failing  to  comply  with  chapter  3,  Revised 
Statutes  of  1911,  in  the  payment  of  the  fran- 
chise tax  due  to  the  state,  as  required  by  said 
chapter,  and  that  the  Secretary  of  State,  in 
accordance  with  the  provisions  of  said  law, 
had  duly  forfeited  the  plaintiff's  permit  to 
do  business  in  the  state,  and,  under  article 
7399  of  said  statute,  plaintiff  was  denied  the 
right  to  sue  defendants.  The  appellee  cor- 
poration filed  no  other  pleading  than  the 
original  petition  and  a  supplemental  peti- 
tion (which  was  filed  July  14,  1910,  in  which 
it  alleged  that  Mlda  Glegg  had  married  J.  T. 
Harrison,  and  prayed  that  citation  Issue  to 
her  and  her  husband),  until  it  filed  its  amend- 
ed supplemental  petition  in  the  county  court 
of  Potter  county,  styled  "Plaintiffs'  Second 
Supplemental  Petition,"  which  was  filed 
March  29,  1913,  alleging,  in  reply  to  the  de- 
fenses it  exposed  by  appellants,  that  on  the 
24th  day  of  June,  1911,  It  had  paid  to  the 
Secretary  of  State  all  franchise  taxes,  inter- 
est, and  penalties  due  under  the  law,  and 
had  restored  its  corporate  standing  within 
the  state,  and  on  the  same  day  it  filed  an 
amended  original  petition,  in  wbich  was 
sought  a  recovery  against  Mrs.  Mlda  Clegg 
and  Mrs. 'Emma  Tydeman,  a  feme  sole,  de- 
claring upon  the  notes  as  In  its  original  peti- 
tion, and  stating  the  same  cause  of  action, 
with  the  exception  of  admitting  a  credit  of 
$35  paid  on  June  23, 1908.  To  this  last  peti- 
tion the  appellants  filed  an  amended  an- 
swer, pleading  by  special  exception:  First, 
that  the  cause  of  action  was  barred  by  the 
statute  of  four-year  limitation;  second, 
pleading  affirmatively  the  four-year  limita- 
tion as  a  bar  by  reason  of  the  failure  of  ap- 
pellee to  file  any  cause  of  action  at  a  time 
when  it  was  authorized,  tinder  the  law,  to 
malntalta  a  suit  for  affirmative  relief,  within 
the  period  of  four  years ;  and,  further  in 
bar  of  appellee's  right  to  recover,  it  was  al- 
leged that  said  cause  of  action  was  barred 
by  the  statute  of  four-year  limitation  in 
that  appellee  had  no  right  to  maintain  the 
cause  at  the  time  when  the  suit  was  brought, 
end  that  the  first  pleading  filed,  after  it  had 
reinstated  its  corporate  privileges,  was  more 
than  four  years  after  the  cause  of  action  had 
matured.  The  facts  are  that  the  suit  as  orig- 
inally filed  was  against  Mlda  Clegg  and  Mrs. 
Umma  Tydeman,  both  alleged  to  be  feme 
soles.  On  the  same  day  a  supplemental  pe- 
tition was  filed,  alleging  the  marriage  of 
Blida  Clegg  with  J.  T.  Harrison,  making  him 
a  party.  Appellee's  petition,  filed  on  March 
229,  1913,  merely  alleged  the  death  of  J.  T. 
Harrison,    and    Mrs.    Harrison    (nte    Mlda 


Clegg),  bdng  then  a  widow,  pleaded  the  same 
cause  of  action  as  before.  The  judgment 
was  against  both  Mr&  Harrison  and  Mrs. 
Tydeman. 

[1]  The  sole  question  raised  by  the  assign- 
ments is  one  of  limitation.  It  Is  true,  as  con- 
tended by  appellants,  that  the  appellee's 
right  to  sue  at  the  time  its  original  petition 
was  filed  is  denied  by  article  7399,  Revised 
Statutes,  supra,  and  it  Is  further  true  that, 
before  its  amended  pleading  was  filed,  show- 
ing compliance  with  that  act,  more  than 
four  years  had  elapsed  since  the  maturity  of 
the  last  note  sued  upon,  but  It  appears  that 
appellee  had  paid  its  franchise  tax  on  June 
24, 1911,  within  less  than  12  months  from  the 
filing  of  the  original  suit  and  within  less 
than  fonr  years  from  the  date  of  the  matur- 
ity of  the  first  note.  The  amended  petition 
did  not  allege  the  fact  that  appellee  had  ob- 
tained permission  to  do  business  in  Texas, 
and  revived  its  right  to  sue  by  complying 
with  the  law,  until  more  than  fonr  years 
after  the  cause  of  action  had  accrued.  It 
has  been  frequently  held  in  this  state  that 
a  suit  will  prevent  the  running  of  the  stat- 
ute of  limitation,  although  the  petition  be 
bad  on  general  demurrer,  and  is  not  amend- 
ed until  after  the  period  of  limitation  has 
elapsed.  KiUebrew  v.  Stockdale,  61  Tex. 
529;  Tarkinton  v.  Bronssard,  51  Tex.  550; 
I.  &  O.  N.  R  R.  Go.  V.  Irvine,  64  Tex.  529. 

[2]  The  fact  that  appellee  had  not  paid  Its 
franchise  tax  could  be  reached  only  by  plea 
in  abatement.  Harvey  v.  Provident  Ins. 
Co.,  156  S.  W.  1127.  In  Frazier  v.  Waco 
Building  Ass'n,  25  Tex.  Civ.  App.  476,  61 
S.  W.  132,  in  which  writ  of  error  was  denied 
by  the  Supreme  Court,  Fisher,  C.  J.,  said: 
"There  was  no  error  in  the  court's  overruling 
the  amended  motion  for  a  new  trial  on  the 
grounds  claimed  in  appellants'  eighth  assign- 
ment of  error.  The  right  of  appellee  to  bring 
and  maintain  the  suit  because  it  had  not 
paid  its  franchise  tax  should  have  been 
raised  before  Judgment,  and  came  too  late 
when  first  presented  by  the  motion  for  new 
trial.  Further,  we  are  also  of  the  opinion 
that  the  subsequent  payment  of  the  tax  related 
back  and  revived  whatever  rights  the  appel- 
lant had  at  the  time  the  suit  was  instituted." 
Appellants'  assignment  are  disposed  of  by 
what  is. here  said ;  and  the  Judgment  of  the 
trial  coart  Is  affirmed. 


H.  O.  WOOTEN  GROCER  CO.  v. 

SMITH  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Nov.  1,  1913.) 

Husband  and  Wifb    (t  268*)  —  Oommunitt 
Pkopebty — Sefabate  Debts. 

Where  a  husband  and  wife  to  secure  notes 
executed  by  them,  the  proceeds  of  which  were 
not  used  for  the  benefit  of  the  wife's  separate 
estate,  and  upon  which  she  was  therefore  a  sure- 
ty, executed  a  deed  of  trust  to  land,  in  wbich 


•JTor  other  case*  ■••  same  topic  and  ssctlon  NUUBKR  Is  Dec  Dig.  ft  Am.  Dls-  Key-No.  Seriei  *  Rep'r  Indexa* 
161  S.W.— 60 


Digitized  by 


Cjoogle 


946 


161  SOUTHWESTEBN  RBPORTEB 


(Tex. 


the  wife  owned  an  undivided  one-half  interest 
aa  her  separate  estate,  the  other  one-half  in- 
terest being  community  property,  and  the  hus- 
band therMfter  to  secure  a  note  executed  by 
him  executed  a  second  deed  of  trust,  the  right 
of  plaintiff  owning  the  debts  secured  by  both 
deeas  to  hare  the  wife's  interest  first  sold  and 
applied  to  the  payment  of  the  debt  secured  by 
the  first  deed,  in  order  that  the  husband's  in- 
terest might  be  available  for  the  payment  of 
the  debt  secured  by  the  second  deed,  was  a 
mere  equity  and  not  a  legal  right,  and  was  sub- 
ordinate to  the  wife's  equity  which  entitled 
her  to  have  the  husband's  interest  sold  and  ap- 
plied to  the  debt  secured  by  the  first  deed  be- 
fore resorting  to  her  interest. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
WUe,  Cent  Dig.  fg  953-967;  Dec.  Dig.  $  268.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

Action  by  the  H.  O.  Wooten  Grocer  Com- 
pany against  R.  D.  Smith  and  others.  From 
a  Judgment  for  plaintlfC  for  insufflcleut  re- 
lief, it  appeals.    AfSrmed. 

Elrby  &  Davidson,  of  Abilene,  and  Theo- 
dore Mack,  of  Ft  Worth,  for  appellant  Eu- 
gene De  Bogory  and  J.  M.  WagstafC,  both  of 
Abilene,  for  appellees. 

SPEER,  J.  This  suit  was  instituted  by  H. 
O.  Wooten  Grocer  Company,  a  corporation, 
against  R.  D.  Smith,  his  wife,  T.  E.  Smith, 
and  R.  G.  Patton  and  F.  G.  Alexander,  trus- 
tees in  certain  deeds  of  trust,  to  recover 
against  the  defendant  R.  D.  Smith  as  mak- 
er of  two  promissory  notes  and  against 
him  and  his  wife  for  a  foreclosure.  The 
action  was  dismissed  as  to  the  tmatees,  and 
As  to  the  other  defendants  resulted  in  a 
partial  recovery  by  the  Wooten  Grocer  Com- 
pany, and  that  company  has  appealed. 

The  findings  of  fact  upon  which  the  appeal 
Is  predicated  are  as  follows: 

"I.  The  court  finds  that  on  December  1, 
1905,  the  defendant  R.  D.  Smith  and  his 
wife,  T.  E.  Smith,  executed  and  delivered  to 
the  American  Freehold  Land  Mortgage  Com- 
pany of  London,  Limited,  a  series  of  cer- 
tain notes,  the  following  of  which  are  un- 
paid, to  wit:  Principal  notes  Nos.  6,  6,  7,  8, 
9,  and  10,  fbr  the  sum  of  $300  each,  all 
dated  December  1,  1905,  executed  by  said  R. 
D.  Smith  and  T.  E.  Smith,  payable  as  afore- 
said on  the  1st  day  of  January,  1911,  1912, 
1913,  1914, 1915,  and  1916,  respectively,  after 
date^  all  bearing  Interest  from  date  until 
paid  at  the  rate  of  8  per  cent  per  annum 
from  maturity,  payable  annually,  and  Inter- 
est from  maturity  at  10  per  cent  per  an- 
num, the  Interest  being  payable  annually  on 
the  1st  day  of  January  of  each  year,  and 
providing  for  the  usual  acceleratlve  maturi- 
ty clause  and  default  in  the  payment  of  in- 
terest, and  providing  for  10  per  cent  attor- 
ney's fees.  Also  the  following  Interest  notes: 
No.  7  for  $96;  No.  8  for  $72;  No.  9  for  $48; 
No.  10  for  $24 — executed  by  said  parties 
aforesaid,  and  payable  to  said  mortgage 
company  aforesaid   on  the  Ist  day  of  Jan- 


uary, 1913,  1914.  1915,  and  1916,  reBpecHve- 
ly,   after   date,  and  providing  for  Interest 
after  maturity  at  the  rate  of  10  per  cent 
per  annum  and  10  per  cent  attorney's  fees, 
all  of  which  notes  are  now  owned  by  the 
plaintlirs  herein,   and    that  to  secure  said 
notes  said  R.  D.  Smith  and  wife,  T.  E.  Smith, 
on  said  December  1,  1905,  executed  and  de- 
livered their  certain  deed  of  trust  upon  all 
of  the  property  Involved  in  this  suit  to  se- 
cure said  notes;    said  deed  of  trust  having 
the  following  provision  in  same,  to  wit:  The 
money  advanced  In  and  secured  by  this  deed 
of  trust  is  furnished  us  In  part  for  the  par- 
pose  of  taking  up  and  extending  the  time  of 
payment  of  three  certain   promissory  notes 
executed  by  R.  D.  Smith  and  T.  B.  Smith, 
payable  to  the  order  of  the  AUlene  Trust 
Company  as  follows:    One  for  $500.00  due 
December  1,  1905,  one  for  $500.00  due  De- 
cember 1,   1906,  and   one  for  $1,000.00  due 
December  1,  1907,   all  of  said  notes  dated 
November  10,  1904,  and  secured  by  a  deed 
of  trust  on   the  land   hereby   conveyed  in 
favor  of  K.  K.  Legett,  trustee,  which  is  re- 
corded in  volume  8,  pp.  538-541,  of  the  Deed 
Records  of   Jones  county,   Texas,  and  the 
American  Freehold  Land  Mortgage  Company 
of  London,  Limited,  the  beneficiary  herein, 
is  hereby  specially  subrogated  to  and  con- 
tinued in  all  the  rights,  legal  and  equitable, 
conferred  by  said  notes  and  the  deed  of  trost 
lien  securing  same.'    This  deed  of  trust  was 
duly  acknowledged  and  duly  filed  for  rec- 
ord in  Jones  county  on  December  5,  1905, 
and  duly  recorded,  and  all  the  ri^ts  there- 
under are  now  owned  and  held  by  plaintUf. 

"II.  That  prior  to  and  at  the  time  of  the 
giving  of  the  deed  of  trust  last  mentioned 
an  undivided  one-half  of  the  property  in 
controversy  was  owned  by  the  said  Mrs.  T. 
E.  Smith  as  her  separate  property,  and  the 
other  undivided  one-half  df  the  property  la 
controversy  was  community  property,  and 
the  record  title  of  same  was  in  the  name  of 
said  R.  D.  Smith,  and  there  was  no  other 
outstanding  lien  against  any  of  said  prop- 
erty. 

"III.  The  notes  mentioned  in  finding  No. 
I  are  now  due  and  unpaid  by  reason  of  the 
election  o£  the  holder  under  the  terms  there- 
of, and  they  are  a  valid  and  subsisting  in- 
debtedness secured  by  said  lien. 

IV.  That  on  January  2,  1911,  the  said  R. 
D.  Smith  executed  and  delivered  to  the  plaln- 
tlff  the  following  note  and  deed  of  trust, 
to  wit:  'Abilene,  Texas,  Jan.  2,  1911.  $3,- 
668.45.  On  or  before  January  1,  1912,  after 
date  for  value  received  I  promise  to  pay  to 
the  H.  O.  Wooten  Grocer  Company,  or  or- 
der, $8,668.46  at  Abilene,  Texas,  to  bear  in- 
terest at  the  rate  of  eight  per  cent  per 
annum  from  date,  land  further  hereby  agree 
that,  if  this  note  is  not  paid  when  due,  to 
pay  all  costs  necessary  for  collection,  includ- 
ing ten  per  cent  attorney's  fees.     [Signed] 
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R.  D.  Smith.  Due  Janaary  1,  1912.'  Deed 
of  trust  was  executed  by  sal4  R.  D.  Smith 
against  all  of  the  property  in  controversy 
conveying  the  same  to  F.  O.  Alexander,  trus- 
tee, to  secure  the  plaintiff  as  beneficiary  In 
the  payment  of  said  note  last  mentioned. 
The  said  deed  of  trust  was  duly  acknowl- 
edged and  filed  for  record  on  January  3, 
1911,  and  duly  recorded  in  the  records  of 
Jones  county,  Texas. 

"V.  The  court  finds  that  at  the  time  the 
said  last-mentioned  note  was  given  the  de- 
fendant R.  D.  Smith  was  owing  the  plaintiff 
the  sum  covered  by  said  note,  and  that  the 
same  was  past  due,  and  that  the  said  note 
and  deed  of  trust  was  given  in  consideration 
of  the  extension  of  time  evidenced  by  said 
note,  to  wit,  one  year. 

"VI.  The  conrt  finds  tjiat  none  of  the  pro- 
ceeds of  the  first  note  and  deed  of  trust  were 
spent  for  the  benefit  of  the  separate  estate  of 
Mrs.  T.  E.  Smith,  but  that  all  of  same  were 
^ised  originally  by  the  said  R.  D.  Smith  for 
the  purpose  of  engaging  in  the  mercantile 
business  at  Delk  and  Hawley,  Texas. 

"VII.  That  at  the  time  the  last  note  and 
mortgage  mentioned  in  these  findings  were 
given  the  said  R.  D.  Smith  was  insolvent,  and 
has  been  insolvent  at  all  times  thereafter, 
but  that  the  plaintiff  had  no  notice  of  such 
insolvency  whatever  until  after  the  giving  of 
said  last-mentioned  note  and  mortgage. 

"VIII.  The  court  finds  that  the  defendant 
R.  D.  Smith  acquired  his  undivided  one-half 
of  the  property  in  controversy  through  the 
following  deed,  to  wit:  'A  deed  from  R.  D. 
Moore  to  the  defendant  R.  D.  Smith,  dated 
October  7,  1897,  and  recorded  in  volume  9, 
page  344,  of  the  Deed  Records  of  Jones  coun- 
ty, Texas,  reciting  a  consideration  of  $857.00 
paid  and  five  notes  for  $428.57  each,  due  Jan- 
uary 1,  1899,  1900,  1901,  and  1902,  and  1903, 
respectively,  duly  acknowledged,  and  conveys 
an  undivided  one-half  interest  in  the  proper- 
ty in  controversy.'  And  that  the  vendor's 
lien  notes  mentioned  in  said  deed  were  after- 
wards released  of  record  to  the  said  R.  D. 
Smith  by  the  assignee  of  said  payee  of  said 
note,  Sarah  J.  Moore,  and  payment  being  ac- 
knowledged ;  but  how  or  in  what  manner  the 
same  were  paid  the  evidence  in  this  case 
fails  to  disclose. 

"IX.  That  the  time  the  said  last-mentioned 
note  for  $3,668.45  was  given  to  the  plaintiff 
by  the  defendant  R.  D.  Smith  the  plaintiff, 
up  to  and  Including  the  time,  had  no  actual 
notice  of  any  right,  claim,  or  title  to  any  of 
said  lands  in,  to,  and  by  the  said  Mrs.  T.  E. 
Smith  other  than  whatever  constructive  no- 
tice he  may  have  been  charged  with  by  rea- 
son of  the  deed  being  upon  record  in  Jones 
county. 

"X.  Prior  to  the  giving  of  the  first  mort- 
gage by  R.  D.  Smith  and  T.  £.  Smith  the 
tieed  conveying  to  her  an  undivided  one-half 
of  the  property  in  controversy  was  of  record 
in  Jones  county,  Texas,  and  there  being  a 
xvdthtlon  in  said  deed  that  said  property 


was  her  own  separate  Interest,  and  estate, 
and  as  a  gift  from  her  aont  Sarah  J.  Moore. 

"XI.  It  was  agreed  by  the  parties  to  the 
case  and  the  court  finds  that  R.  D.  Moore 
was  the  common  source  of  title,  and  that  R. 
D.  Moore  conveyed  an  nndivldeil  one-half  of 
the  property  in  controversy  to  Sarah  J. 
Moore,  and  she  tn  turn  conveyed  the  same  to 
Mrs.  T.  E.  Smith,  and  that  the  said  R.  D. 
Moore  conveyed  the  other  one-half  to  the  de- 
fendant R.  D.  Smith." 

Upon  these  fiicts,  which  we  adopt,  the 
trial  court  properly  rendered  Judgment  per- 
sonally against  appellee  R.  D.  Smith  for  the 
amount  due  on  both  notes,  together  with  a 
foreclosure  of  its  deed  of  trust  lien  on  the 
property  described ;  as  against  both  defend- 
ants subject  to  the  provision  that  the  undi- 
vided one-lialf  interest  of  appellee  R.  D. 
Smith  shall  be  first  sold,  and  the  proceeds 
applied  to  the  payment  of  the  amount  due  on 
the  note  first  given,  with  the  surplus.  If  any, 
to  be  returned  to  said  appellee,  and,  if  said 
one-half  interest  should  not  sell  for  enough 
to  satisfy  said  note,  then  the  undivided  one- 
half  interest  of  the  appellee  T.  B.  Smith  in 
the  land  shall  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  and  satisfaction  of  any 
balance  due  on  said  Indebtedness,  with  the 
surplus,  if  any,  to  be  returned  to  her.  The 
gist  of  appellant's  contention  is  that  the 
court  erred  in  not  holding,  as  a  matter  of 
law,  that  the  interest  of  appellee  T.  E.  Smith 
in  the  land  should  first  be  sold  to  satisfy  its 
demand  on  the  first  mortgage  note,  to  the 
end,  of  course,  that  appellee  R.  D.  Smith's  in- 
terest in  the  land  could  be  subjected  to  the 
payment  of  the  second  mortgage.  This  is 
not  a  legal  right  of  appellant's,  but  at  most 
is  only  an  equity  which  it  seeks  to  have  en- 
forced, but  over  against  it,  and  in  our  opinion 
exceeding  it,  is  the  equity  of  Mrs.  Smith  to 
have  the  community  property  of  R.  D.  Smith 
and  herself  first  sold  to  satisfy  the  debt  for 
which  her  separate  property  at  best  is  only 
bound  as  surety. 

The  decision  in  James  v.  Jacques,  26  Tex. 
320,  82  Am.  Dec  613,  is  very  much  in  point, 
and  the  language  of  that  opinion  peculiarly 
apt  in  the  present  controversy.  It  is  there 
said :  "The  true  controversy  here  is  between 
James  and  Mrs.  Shehan,  and  we  are  of  opin- 
ion that  James  cannot  claim  the  right  to 
have  the  respective  liens  so  adjusted  as  to 
subject  the  lota  which  were  community  prop- 
erty to  the  Belger  judgment  (a  second  Uen), 
and  the  piece  of  land  called  the  Rincon, 
which  is  Mrs.  Shehan's  separate  property,  to 
the  Uen  of  the  deed  of  trust,  or  to  the  pay- 
ment of  the  debt  to  Vance  (a  first  lien). 
Mis.  Shehan  is  shown  to  be  a  surety  for  her 
husband  in  the  note  to  Vance.  Her  separate 
property  is  in  no  way  liable  to  the  judgment 
in  favor  of  Belger.  It  is  true  her  separate 
property  is  liable  to  the  debt  of  Vance,  but 
only  in  connection  with  community  property, 
which  ought  first  to  be  exhausted.  In  this 
state  of  case  to  adjust  the  liens  of  Vance  and 
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Belger  In  rach  way  as  to  make  tbe  separate 
property  of  Mrk  Shehan  liable  to  the  whole 
of  the  Yance  debt  is  to  deprive  her  of  a  right 
viz.,  to  hare  the  community  property  first 
made  subject  to  that  debt,  and  would  be  the 
same  thing  in  the  end  as  to  make  her  sepa- 
rate property  liable  to  the  judgment  of 
Belger." 

So  here  to  sustain  appellant's  contention 
would  be  tbe  same  thing  in  the  end  as  to 
make  Mrs.  Smith's  separate  property  liable 
to  the  second  debt  and  mortgage  of  her  hus- 
band, a  thing  to  which  she  is  in  no  manner 
bound  either  by  contract  or  estoppel.  It 
would  be  a  strange  equity  that  would  thus 
take  one  person's  pro];)erty  for  the  payment 
of  another's  debt 

There  is  no  error  in  the  Judgment,  and  It 
is  affirmed. 


HOWELL  V.  CITY  OF  SWEETWATER. 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth, 

Nov.  15,  1913.     Rehearing  Denied 

Dec.  13,  1913.) 

1.  Appeal  and  Ebbob  ({  618*)— Reoobd— An- 

SWEB  —  PUtADINQ    NOT    CAIXED    TO    ATrEN- 

TiON  of  Tbiai.  Coubt. 

Where  an  appeal  was  taken  from  an  order 
granting  a  preliminary  injunction,  and  defend- 
ant's answer  was  not  filed  until  10  days  after 
the  writ  was  granted,  or  shown  ever  to  have 
been  called  to  the  court's  attention,  and  no  mo- 
tion was  made  to  vacate  the  writ,  the  answer 
was  not  properly  in  the  record  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  2342-2355;  Dec.  Dig.  i 
618.*] 

2.  MDNIOtPAI,       OOBPOBATIONB       (I       623*)    — 

Abatbmeni    or    Nuisances  —  Danoebous 

Bdildinos— Rights  o>  Cities. 

Rev.  Civ.  St  1911,  art  844,  authorizes 
cities  to  abate  nuisances,  and  to  define  what 
shall  tie  nuisances.  Article  856  provides  that 
whenever  in  the  opinion  of  the  city  council  a, 
building  is  liable  to  fall  and  endanger  persons 
or  property,  tbe  council  may  order  the  owner 
to  remove  it;  that  in  addition  the  council  shall* 
have  power  to  remove  the  same  at  the  expense 
of  the  city  and  assess  the  expense  to  the  land- 
owner. Article  965  also  authorizes  the  removal 
of  wooden  buildings  for  prevention  of  fire,  etc. 
Held,  that  where  an  old  building  in  a  city  was 
so  dilapidated  that  it  was  likely  to  fall  and  was 
composed  of  such  combustible  material  as  to 
render  it  dangerous  to  the  public  by  reason  of 
the  probability  of  its  burning  and  of  its  prox- 
imity to  other  buildings,  the  city  could  ordM 
its  removal   by  resolution  of  tbe  council. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1371-1374,  1383, 
1384;    Dec.  big.  |  623.*] 

3.  MUNICIPAI,  OOBPOBATIONS  (|  623*)— Abate- 
MFNT  OF  NtJIBANCE— EQUrry  JTJEISDICTION. 

Where  the  owner  of  a  dilapidated  wooden 
building  was  ordered  by  reeolution  of  the  city 
council  to  remove  it,  but  refused  to  do  so,  and 
was  proceeding  to  remodel  and  improve  it  for 
a  stable,  which  rendered  it  more  dangerous  and 
more  liable  to  take  fire,  within  the  city  fire 
limits,  the  city  was  authorized  to  invoke  the  aid 
of  equity  to  restrain  the  contemplated  improve- 
ments and  to  require  the  removal  of  the  onild- 
ing  as  a  nuisance. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1371-1374,  1383. 
1384;    Dec.  big.  i  623.*] 


Appeal  from  District  Court,  Nolan  Coun- 
ty;   W.  W.  Beall,  Judge. 

Suit  by  City  of  Sweetwater  against  O.  B. 
Howell.  Judgment  for  complainant,  and  de- 
fmdant  appeals.    Affirmed. 

Ed.  J.  Hamner,  of  Sweetwater,  for  appel- 
lant BeaU  &  Spencer  and  A.  W.  Chtistian, 
all  of  Sweetwater,  for  appellee. 

DUNKLIN,  3.  6.  B.  Howell  has  appealed 
from  an  order  made  by  the  judge  of  the  dis- 
trict court  In  chambers,  granting  a  tempo- 
rary writ  of  Injunction,  which  restrained  the 
defendant  from  constructing  certain  improve- 
ments of  a  building  owned  by  him,  and  also 
from  using  the  same  as  a  place  to  conduct  a 
livery  business. 

[1]  The  suit  was  Instituted  by  the  City  of 
Sweetwater,  and  the  building  Is  situated  in 
the  City  of  Sweetwater.  The  writ  was  grant- 
ed upon  an  ex  parte  hearing  of  the  plain- 
tifTs  petition,  which  was  duly  verified  by  the 
mayor  of  tbe  dty.  Some  10  days  subsequent 
to  the  Issuance  of  tbe  writ  of  injunction  the 
defendant  filed  an  answer  to  the  petition, 
which  appears  in  the  record  of  this  court 
No  proceeding  was  instituted  by  the  defend- 
ant in  the  district  court  for  a  vacation  of 
the  writ,  and  it  does  not  appear  that  the  an- 
swer filed  was  ever  brought  to  the  attention 
of  tbe  Judge  who  granted  the  writ  Nor  h»a 
appellant  filed  any  brief  in  this  court  The 
answer  has  no  proper  place  In  the  record  and 
cannot  be  considered,  as  we  must  determine 
the  merits  of  the  appeal  upon  the  allegatioDs 
of  the  petition  alone;  hence  appellee's  mo- 
tion to  strike  the  answer  from  the  record  is 
sustained.  Wynn  v.  Edmonson  Land  ft  Cat- 
tle Co.,  150  S.  W.  310. 

According  to  the  allegations  in  the  petition 
the  building '  in  question  -  is  a  wooden  one 
known  as  the  old  opera  house,  which  was 
built  several  years  ago,  and  is  constructed 
of  very  Inflammable  material.  In  recent 
years  It  has  been  used  for  no  other  purpose 
than  an  auditorium,  and  that,  too,  infre- 
quently, and  tbe  flooring  and  timbers  sup- 
porting the  same,  which  constituted  the  most 
substantial  part  of  the  btiUdlng,  have  been 
removed,  thus  rendering  it  unstable  and  lia- 
ble to  fall  down  and  Injure  persons  in  its 
Immediate  vicinity.  The  post  ofllce  building 
is  situated  on  the  adjoining  lot,  and  on  the 
opposite  side  of  the  street  there  are  several 
buildings,  one  of  them  being  the  First  Pres- 
byterian Church,  and  the  others  stores  of 
merchandise  and  dwellings. 

The  city  is  incorporated  under  the  gener- 
al laws  of  the  state,  and  has  by  ordinance 
duly  passed  established  certain  fire  limits 
within  which  wooden  buildings  are  not  al- 
lowed to  be  constructed  or  repaired,  and  tbe 
building  in  question  is  situated  within  those 
limits.  On  March  6,  1913,  a  short  time  aft- 
er the  building  was  found  to  l>e  on  fire  aod 
the  fire  extinguished,  the  dty  council,  by  res- 
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olutlon  duly  passed,  ordered  Barrow  &  Sons, 
who  then  owned  the  bnilding,  to  remove  the 
same.  A  copy  of  the  resolution  Is  made  a 
part  of  the  petition,  bnt  the  reason  given  In 
this  resolution  for  the  removal  of  the  build- 
ing Is  that  the  building  Is  'Olable  to  faU  down 
and  endanger  persons  or  property."  At  the 
date  the  ordinance  was  passed  defendant  was 
the  owner  of  the  lot,  but  not  the  owner  of 
the  bouse;  later  he  bought  the  house,  and 
now  owns  It,  as  well  as  the  lot  upon  which 
It  is  situated.  By  the  terms  of  the  resolution 
last  referred  to,  Barrow  &  Sons  were  order- 
ed to  move  the  building  within  10  days  after 
service  upon  them  of  a  copy  at  the  resolu- 
tion, with  the  further  notice  that  in  the 
event  the  order  was  not  obeyed,  the  building 
would  be  removed  at  the  expense  of  the  dty, 
which  expense  would  thereafter  be  taxed 
against  the  owner  of  the  bnlldlng,  In  accord- 
ance with  the  provialons  of  the  ordinance  re- 
lating to  unsafe  and  dangerous  buildings, 
and  which  ordinance  further  provides  that  a 
failure  of  such  owner  to  remove  the  house 
after  notice  given  would  be  deemed  a  misde- 
meanor, punishable  by  fine;  Barrow  &  Sons 
having  failed  to  obey  the  order,  and  the  de- 
fendant having  purchased  the  building,  tore 
up  and  removed  the  flooring  and  sills,  leav-^ 
ing  the  building  vacant  from  roof  to  ground 
with  no  support  other  than  the  outside  walls 
upon  which  rests  a  large,  cumbersome,  and 
dangerous  roof  of  old  and  combustible  ma- 
'  terial.  This  work  by  the  defendant  was,  pre- 
paratory to  his  purpose,  publicly  announced 
of  using  the  building  as  a  livery  stable,  where- 
in would  be  kept  horses,  vehicles,  and  stock 
feed,  thus  increasing  the  dangers  of  a  de- 
struction of  the  building  by  fire.  Upon  in- 
formation of  such  purpose  on  the  part  of  the 
defendant,  the  duly  authorized  representa- 
tives of  the  dty  at  once  gave  notice  to  the 
defendant  that  the  building  had  been  con- 
demned by  the  dty,  and  he  would  not  be 
permitted  to  operate  a  Uvery  stable  therein. 
Thereafter  the  dty  council  passed  a  resolu- 
tion requiring  the  defendant  to  desist  from 
so  occupying  the  building,  and  ordering  him 
to  take  down  and  remove  the  building  within 
10  days  after  service  upon  him  of  a  copy  ot 
the  resolution,  and  further  notifying  him 
that  in  the  event  of  his  failure  to  obey  said 
order,  then  the  dty  coundl  would  remove 
the  building  and  assess  the  expense  ot  such 
removal  against  the  lot  upon  which  the  build- 
ing was  located,  in  accordance  with  the  pro- 
visions ot  its  ordinance  relating  to  unsafe 
and  dangerous  buildings,  and,  according  to 
wliicb  ordinance,  defendant's  failure  to  obey 
the  order  would  be  a  misdemeanor  punish- 
able by  fine.  This  resolution  was  dated  July 
5,  1913,  and  a  copy  of  It  Is  made  a  part  of 
the  petition.  The  reason  assigned  in  the  res- 
olution for  the  order  to  Howell  to  remove  the 
building  was  that  the  building  "is  liable  to 
fall  down  and  endanger  persons  or  property." 
A  copy  of  the  resolution  was  immediately 
served  upon  the  defendant,  at  which  time 


the  defendant  stated  that  the  order  would 
not  be  obeyed,  that  the  building  would  re- 
main, and  that  he  would  proceed  to  occupy  it 
and  use  it  as  a  livery  stable,  as  he  had  pre- 
viously planned. 

According  to  fnrther  allegations  in  the  pe- 
tition the  dty  council  of  plaintiff  has,  by  or- 
dinances, declared  buildings  likely  to -cause 
fire  to  be  nuisances,  and  has  by  resolution 
condemned  the  defendant's  building  as  such 
nuisance.  The  petition  contains  this  further 
allegation :  "Plaintiff  shows  to  the  court  that 
said  old  building  has  at  all  times  past  been 
exceedingly  dangerous  as  a  fire  trap  and  fire- 
brand, endangering  not  only  the  property  in 
the  immediate  vicinity  thereof,  but  the  dty 
at  large,  because  of  its  dimensions,  the  very 
great  amount  of  combustible  material  In  it 
would  make  and  constitute  a  fire  and  con- 
fiagratlon  of  such  magnitude,  Intensity,  and 
heat  as  under  ordinary  drcumstances,  and 
espedally  should  the  usual  and  ordinary 
winds  of  this  country  be  blowing  at  sudi 
time  that  a  fire  might  exist  therdn,  to  en- 
danger the  entire  town,  especially  that  por- 
tion thereof  situated  windward  therefrom; 
that  to  place  and  operate  a  livery  stable  in 
said  old  building  with  the  usual  and  ordinary 
forage,  teed,  implements,  equipments,  and 
supplies  of  a  Avery  stable,  would  increase 
such  danger  possibly  fourfold  to  the  dan- 
ger now  existing  of  said  vacant  or  unoccu- 
pied building."  Notwithstanding  due  notice 
to  the  defendant  of  the  proceedings  so  tak- 
en by  plaintiff  condemning  said  building  and 
ordering  the  same  removed,  the  defendant  at 
night  removed  from  his  bam,  heretofore  oc- 
cupied by  him  as  a  livery  stable,  some  of  his 
horses  and  vehicles  Into  the  building  in 
question,  and  has  publicly  announced  his  pur- 
pose to  disobey  the  order  of  the  dty  coundl, 
and  to  Improve  and  repair  the  building  as  he 
saw  fit  and  to  operate  a  livery  business  there- 
in, and  that  nothing  would  deter  him  from 
this  purpose  except  that  he  be  placed  in  jail 
and  kept  there. 

By  another  paragraph  in  the  petition  it  is 
alleged  that  the  use  of  the  building  as  a  liv- 
ery stable  would  create  a  public  nuisance  by 
reason  of  offensive  odors  and  gases  arising 
from  the  rubbish  accumulating  therein,  at- 
tracting files,  and  becoming  offensive  to  the 
dtlzens  of  the  town. 

It  was  farther  alleged  in  the  petition  that 
at. the  time  the  suit  was  filed  the  plaintiff 
could  not  legaUy  remove  the  building  by  rea- 
son of  the  fact  that  the  10  days'  notice  given 
to  the  defendant  to  remove  the  same,  in 
accordance  with  the  resolution  aforesaid  and 
ordinances  adopted  by  the  dty,  had  not  ex- 
pired, and  that  unless  defendant  was  re- 
strained from  so  doing,  he  would  complete 
his  proposed  repairs  of  the  building. 

[2]  By  Revised  ClvU  Statutes  1911,  the 
city  council  of  a  dty  incorporated  under  the 
general  laws  are  Invested  with  the  followlug 
powers: 

"To  abate  and  remove  nuisances  and  to 
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punish  the  authors  thereof  by  penalties,  fine 
and  imprisonment,  and  to  define  and  declare 
what  shall  be  nuisances  and  authorize  and 
direct  the  summary  abatement  thereof."  See 
article  844. 

"To  abate  all  nuisances  which  may  injure 
or  affect  the  public  health  or  comfort  in  any 
manner  they  may  deem  expedient"  See 
article  845. 

"Whenever,  in  the  opinion  of  the  dty  coun- 
cil, any  building,  fence,  shed,  awning  or  any 
erection  of  any  kind  or  any  part  thereof  is 
liable  to  fall  down  and  endanger  persons  or 
property,  they  may  order  any  owner  or  agent 
of  the  same,  or  any  owner  or  occupant  of  the 
premises  on  which  such  building,  shed,  awn- 
ing, or  other  erection  stands  or  to  which  it  is 
attached,  to  take  down  and  remove  the  same, 
or  any  part  thereof,  within  such  time  as  they 
may  direct;  and  to  punish  by  fine  and  im- 
prisonment, or  either,  any  neglect,  failure  or 
refusal  to  comply  therewith.  The  city  coun- 
cil shall,  in  addition,  have  the  power  to  re- 
move the  same  at  the  expense  of  the  city,  on 
account  of  the  owner  of  the  proi)erty  or 
premises,  and  assess  the  expenses  on  the 
land  en  which  it  stood  or  to  which  it  was 
attached,  and  shall,  by  ordinance,  provide  for 
such  assessment,  the  mode  and  manner  of  giv- 
ing notice  and  the  means  of  recovering  any 
sudk  expenses."     See  article  856. 

"The  dty  council,  for  the  purpose  of  guard- 
ing against  the  calamities  of  fire,  may  pro- 
hibit the  erection,  building,  placing,  moving 
or  repairing  of  wooden  buildings  within  such 
limits  within  said  dty  as  they  may  designate 
and  prescribe;  and  may  within  said  limits 
prohibit  the  moving  or  putting  up  of  any 
wooden  building  from  without  said  limits,  and 
may  also  prohibit  the  removal  of  any  wooden 
building  from  one  place  to  another  within 
said  limits,  and  may  direct,  require  and  pre- 
scribe that  all  buildings  within  the  limits  so 
designated  and  prescribed,  as  aforesaid,  shall 
be  made  or  constructed  of  fireproof  materi- 
als, and  to  prohibit  the  rebuilding  or  repair- 
ing of  wooden  buildings  within  the  fire  limits 
when  the  same  shall  have  been  damaged  to 
the  extent  of  fifty  per  cent  of  the  value  there- 
of, and  may  prescribe  the  manner  of  ascer- 
taining such  damage;  may  dedare  all  the 
dilapidated  buildings  to  be  nuisances  and  di- 
rect the  same  to  t>e  repaired,  removed  or 
abated  in  such  manner  as  they  shall  pre- 
scribe and  direct ;  to  declare  all  wooden  build- 
ings in  the  fire  limits  which  they  deem  dan- 
gerous to  contiguous  buildings,  or  in  causing 
or  promoting  fires,  to  be  nuisances,  and  re- 
Qulre  and  cause  the  same  to  be  removed  in 
such  manner  as  they  shall  prescribe."  See 
article  965. 

We  are  of  the  opinion  that  the  instability 
of  the  building  rendering  it  likely  to  fall 
and  thereby  endanger  human  life,  and  the 
fact  that  it  is  a  wooden  building  of  such  com- 
bustible material  as  to  render  it  dangerous 


to  the  public  by  reason  of  the  probability  of 
its  burning  and  of  its  proximity  to  other 
buildings,  together  with  the  further  fact 
that  the  location  of  the  building  was  with- 
in the  first  limits  wUch  had  been  duly  es- 
tablished by  the  dty  council  by  ordinance^ 
furnished  a  sufiScient  predicate  under  the 
statutes  for  tiie  order  passed  by  the  council 
condemning  the  building  and  ordering  its 
removal. 

[3]  We  are  of  opinion,  further,  that  It  was 
proper  for  the  plaintiff  to  invoke  the  aid  of  a 
court  of  equity  by  injunction  to  enforce  such 
right  See  City  of  Bdton  v.  Hotel  Co.,  33  S. 
W.  297;  City  of  Llano  v.  Llano  County,  5 
Tex.  Civ.  App.  132,  23  S.  W,  108 ;  28  Cyc.  259. 

The  foregoing  condusion  renders  it  unnec- 
essary to  determine  the  suffldency,  for  the 
rdief  sought,  of  the  further  allegations  that 
the  use  of  the  property  for  purposes  of  a 
livery  stable  would  necessarily  create  a  pub- 
lic nuisance  by  reason  of  the  congregation  of 
flies  around  the  premises  and  the  odors 
which  would  arise,  both  of  which  results 
would  inevitably  follow  from  sadi  use  of  the 
premises. 

For  the  foregoing  reasons,  the  Jadgmoit  is 
affirmed. 


COLLIN  COUNTY  NAT.  BANE  et  aL  v.  Mc- 
CALL  HARDWARE  CO. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. " 

Nov.  15,  1913.     On  Motion  for  Rehearing, 

Dec  13,  1913.) 

Execution  (J  172*)— Vacation— Sebvicb—Eq- 

UITABUI  Reuxf. 

In  a  suit  to  enjoin  the  execution  of  a  judg- 
ment on  the  ground  that  there  was  no  suffi- 
cient service  on  wliich  to  base  it  comnlain- 
ant  cannot  recover  in  the  absence  of  proof  that 
it  had  a  valid  defense  to  the  cause  of  action 
on  which  the  judgment  was   based. 

[Ed.  Note. — For  other  cases,  see  Elxecation, 
Cent  Dig.  g|  519-639 ;    Dec.  Dig.  |  172.*] 

Appeal  from  District  Court  Montague 
County;  O.  F.  Spencer,  Judge. 

Suit  by  the  McCall  Hardware  Company 
against  the  Collin  County  National  Bank  and 
others.  Judgment  for  complainant  and  de- 
fendants appeaL     Reversed  and  remanded. 

Chambers  &  Cook,  of  Montague,  for  ap- 
pellants. W.  T.  Russell,  of  Nocona.  for  ao- 
pellee. 

CONNER,  a  J.  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  of  Montague 
county  enjoining  the  execution  of  a  Judg- 
ment of  the  Justice  court  of  prednct  No.  1, 
Collin  county,  in  favor  of  appellant  and 
against  the  McCall  Hardware  Comi)any,  do- 
ing business  in  Montague  county,  and  against 
the  Collin  County  Grain  Company  for  the 
sum  of  $77.ia 

The  ground  of  attack  is  that  there  has 
never  beei>  any  service  of  dtation  which 
would  give  the  Justice  court  referred  to  Jn- 
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rlsdlctlon  over  the  persons  of  W.  A.  McCall 
and  C.  McCall,  who  alone  compose  the  partr 
nership  doing  business  under  the  firm  name 
of  McCall  Hardware  Company. 

The  appellee  firm  offered  In  evidence  a 
citation  and  constable's  return  of  the  justice 
court  which  is  clearly  insufficient  to  author- 
ize the  judgment,  and  C.  McCall,  one  mem- 
ber of  the  firm,  testified  to  the  effect  that  he 
had  never  been  served  with  a  citation  to 
answer  the  suit  In  the  justice  court,  so  far 
as  he  could  remember. 

We  are  of  the  opinion  that  the  court  erred 
as  assigned  in  giving  the  peremptory  instruc- 
tion to  the  jury  to  find  for  appellees.  It  is 
true  that,  this  being  a  direct  attack,  the 
judgment  of  the  justice  court  may  be  shown 
to  be  void  for  want  of  any  service  of  a  suf- 
ficient citation,  but  in  the  case  before  us  the 
justice  court  judgment  recites  that  all  par- 
ties defendant  had  been  duly  cited  to  answer 
the  plaintiff's  demand  without  referring  to 
the  citation  upon  which  the  recital  rested. 
The  judgment,  therefore,  is  not  void  on  its 
face,  nor  can  it  be  said  to  be  void  on  the 
face  of  the  record  as  a  whole,  for  It  Is  only 
.when  the  judgment  is  silent  as  to  the  fact 
of  service  that  the  Inference  may  be  Indulged 
that  the  judgment  rests  upon  a  defective  cita- 
tion found  in  the  record.  See  Treadway  t. 
Eastbum,  67  Tex.  209;  Clark  v.  Thompson, 
47  111.  25,  95  Am.  Dec.  467 ;  Earnest  T.  Ola- 
ser,  32  Tex.  av.  App.  378,  74  S.  W.  605;  Mar- 
tin v.  Bums  Walker  &  Co.,  80  Tex.  676,  16 
S.  W.  1072;  Foust  v.  Warren,  72  S.  W.  404. 
The  burden  of  proof  rested  upon  appellees 
to  affirmatively  show  the  alleged  want  of 
service  of  citation,  and  this  in  our  opinion 
was  not  80  conclusively  shown  as  to  authorize 
the  court  to  take  the  issue  away  from  the 
jury.  As  we  have  seen,  the  mere  production 
from  the  record  of  the  justice  court  of  an 
Insufficient  citation  did  not  conclusively 
prove  the  want  of  service  alleged,  and  tliere 
was  no  evidence  that  the  defective  citations 
offered  by  appellees  were  the  only  ones  is- 
sued from  the  justice  court  The  evidence  Is 
likewise  wholly  silent  as  to  whether  service 
of  citation  had  been  bad  upon  W.  A.  McCaU, 
.  the  other  member  of  the  appellee  firm  and 
who  did  not  testify.  The  court  therefore 
■erred  In  giving  the  peremptory  instruction. 
For  yet  another  reason  we  think  the  judg- 
ment of  the  district  court  must  be  reversed 
as  appellant  urges.  There  is  no  evidence 
whatever  that  the  appellee  firm  has  a  de- 
fense to  the  cause  of  action  upon  which  the 
judgment  of  the-  justice  court  vnis  based. 
They  so  alleged  in  their  petition  for  injunc- 
tion, doubtless  recognizing  that  this  was  a 
material  allegation;  and,  if  the  allegations 
relating  to  their  defense  were  material,  evi- 
dence in  support  thereof  was  likewise  ma- 
terial for  reasons  heretofore  given  and  which 
need  not  be  here  repeated.  See  Foust  v. 
Warren,  supra ;  Chambers  v.  Gallup,  30  Tex. 


CiT.  App.  424,  70  S,  W.  1009;  Bnmfleld  ▼. 
Neal,  46  S.  W.  262;  Delaware  Ins.  Co.  t. 
Hutto,  159  S.  W.  73. 

We  conclude  that  the  judgment  should  be 
reversed,  and  the  cause  remanded,  and  It  Is 
so  ordered. 

On  Motion  for  Rehearing. 

On  the  motion  for  rehearing  our  atten- 
tion has  been  called  to  the  fact  that  appel- 
lant in  its  original  answer  admitted  that 
the  judgment  in  controversy  was  based  up- 
on the  defective  citations  offered  in  evidence. 
This  fact  had  been  noticed  upon  original  con- 
sideration, bnttwe  overlooked  the  fact  that 
appellant's  general  denial,  part  of  the  same 
answer,  was  a  qualified  one.  In  our  origi- 
nal opinion  we  proceeded  upon  the  theory 
that  the  service  upon  which  the  judgment 
rested  had  been  put  In  issue  by  the  general 
denial,  notwithstanding  the  admission  In  the 
special  answer;  but,  as  stated,  we  find  the 
geneiral  denial  qualified  in  such  way  as  to 
give  effect  to  the  admission  in  appellant's 
answer.  We  therefore  were  in  error  In  re- 
versing the  judgment  on  the  ground  that 
the  evidence  of  a  want  of  service  tailed  to 
Jvstitg  the  peremptory  instructioa  This, 
however,  we  think  is  immaterial  in  view  of 
the  second  ground  upon  which  the  reversal 
of  the  judgment  was  predicated  as  to  the 
necessity  of  appellee  firm  showing  that  they 
had  a  valid  defense  to  the  judgment,  as  an- 
nounced In  our  original  opinion.  We  see 
no  reason  to  change  the  conclusion  there  an- 
nounced. 

The  motion  for  rehearing  Is  accordingly 
orermled. 


LATTIMORE  et  ti.  t.  PUCKETT  A  WEAR. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  18,  1913.    Rehearine  Denied  Dec  6, 

1913.) 

1.  OoNTBACTS  (i  175*)— TEaBMs— Evidence. 

Evidence  as  to  terms  of  a  contract  for  con- 
atruction  of  a  dam  across  a  creek,  to  form  a 
fishpond,  held  sufficient  to  sustain  a  finding  that 
it  did  not  require  the  contractor  to  build  a 
foundation  of  snch  depth  and  nature  as  to 
prevent  the  water  escaping  below  it 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  766,  978,  1010,  1067-1069,  1786, 
1803,  1810;    Dec.  Dig.  g  175.*] 

2.  Tbial  ({  260*)— -Rkqukst  fob  Instbuohohs 
— Instbuciions  Albeadt  Given. 

Refusal  of  a  requested  instruction  may  not 
be  complained  of;  the  matter  being  substan- 
tially covered  both  in  affirmative  and  negative 
form,  by  another  requested  instruction,  which 
was  given,  and  by  the  general  charge. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Oig.  §8  651-659;    Dec.  Dig.  |  260.*] 

3.  TbIAL     (f    219*)— INSTBUCTIONS— DByiNINO 
WOBDS. 

The  court  need  not  define  to  the  jury  the 
meaning  of  the  words  "would  hold  water"  in 
a  contract  for  construction  of  a  dam ;  they 
being  of  common  use  and  easily  understood. 

[Ed.  Ndte.— For  other  cases,  see  Trial,  Cent 
Dig.  {  489;    Dec  Dig.  i  219.*] 
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4.  Affkai.  and  XSbbob  (i  1033*)  —  Habicuess 
Ebbob— InsTBucnoNS  —  Ebbob  Favobablb 

TO    PABTT    COlfPLAININQ. 

The  burden  of  proof  of  the  defense  of  fail- 
ure of  consideration,  in  an  action  on  a  note, 
being  on  defendants,  failure  to  so  instruct  was 
not  prejudicial  to  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §f  4062-4062;  Dec.  Dig.  t 
1033.*] 

6.  Tbial  (I  75*)— Objections  to  Etidenob— 

Waiveb. 

PlaintifF,  In  an  action  involving  the  ques- 
tion whether  he  had  constructed  a  dam  accord- 
ing to  contract,  having  testified,  without  objec- 
tion, that  the  soil  in  the  bottom  of  the  basin  of 
the  proposed  pond  would  not  hold  water,  and 
that  by  reason  thereof,  and  not  through  any  de- 
fect In  the  dam,  the  water  escaped,  and  this 
being  pertinent  to  the  issue,  it  was  not  error 
to  permit  another  witness  to  testify  to  the  same 
condition  of  the  soil,  and  that  by  reason  of 
the  lack  of  rain  other  lakes  and  tanks  were 
dry. 

[Ed.  Note.— For  other  cases,  see  TriaU  Cent. 
Dig.  a  171-182,  252 ;  .  Dec.  Dig.  |  75.*] 

Appeal  from  Tarrant  County  Court;  Cbna. 
T.  Prewltt,  Jndge. 

Action  by  Pudiett  ft  Wear  against  O.  S. 
Lattlmore  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Afflnned. 

Lattimore,  Cununlngs,  Doyle  Se  Bonldin,  of 
Ft  Worth,  for  appellants.  McCart  &  Bowlln, 
of  Ft  Worth,  for  appellees. 

DUNKLIN,  J.  In  the  trial  court  judgment 
was  rendered  In  favor  of  Puckett  &  Wear, 
plaintiffs,  against  O.  S.  Lattimore^  A.  J. 
Lawrence,  and  J.  E.  Cununlngs,  defendants, 
upon  a  promissory  note  executed  by  the  de- 
fendants in  plaintiffs'  favor,  and  the  de- 
fendants have  appealed. 

[1]  The  consideration  for  the  note  was 
plaintiffs'  contract  to  construct  a  dam  of  con- 
crete across  a  ravine,  which  dam  was  de- 
signed by  the  defendants  to  impound  water 
from  rainfall  for  the  purpose  of  forming  a 
flshpond.  The  dam  was  constructed,  but  the 
water  which  accumulated  after  each  rain  in 
the  basin  above  the  dam  escaped  through  the 
bottom  of  the  basin  and  ran  out  below  the 
dam.  The  evidence  shows  without  controver- 
sy that  the  water  did  not  percolate  through 
the  dam.  Plaintiffs'  contract  to  construct  the 
dam  was  in  parol,  but  the  evidence  shows 
without  controversy  that  they  agreed  to  bnild 
a  dam  that  would  hold  water.  The  principal 
controverted  issue  upon  the  trial  was  wheth- 
er plaintiffs  agreed,  as  contended  by  defend- 
ants, to  build  a  dam  upon  a  foundation  of 
such  depth  and  construction  that  the  water 
collecting  in  the  basin  above  the  dam  would 
be  held  there  and  not  permitted  to  escape 
below  the  dam,  or  whether  the  extent  of 
plaintiffs'  obligation  was,  as  contended  by 
them,  that  they  would  construct  a  dam 
through  which  water  would  not  percolate 
and  which  would  not  be  carried  away  by  the 
pressure  of  water  accumulatlag  In  the  basin 
above. 

By  different  assignments  appellants  insist 


that  the  evidence  conclusively  established 
their  contention  upon  the  issue  above  stated, 
and  for  that  reason  the  trial  court  erred  in 
failing  to  set  aside  the  verdict  of  the  Jury  upon 
their  motion  for  a  new  trial.  Notwithstand- 
ing the  evidence  of  appellants  tended  strong- 
ly to  support  their  construction  of  appellees' 
contract,  the  testimony  of  appellee  Puckett 
was  in  accord  with  plaintiffs'  contention  as 
above  stated.  In  addition  to  that  testimony 
of  Puckett,  it  was  further  shown  that,  after 
the  dam  had  been  finished  and  it  had  been 
demonstrated  that  the  water  collecting  in  the 
basin  above  the  dam  would  seep  out,  appel- 
lants paid  $75  of  the  agreed  consideration 
for  the  construction  of  the  dam,  and  executed 
a  note  for  the  balance  and  later  renewed  that 
note,  which  renewal  is  the  note  in  contro- 
versy herein.  This  evidence  of  appellees  was 
sufficient  to  support  the  verdict,  and  hence 
the  assignments  of  error  now  under  discus- 
sion are  overruled. 

By  another  assignment  of  error  the  conteur 
tlon  is  made  that  the  Judgment  was  exces- 
siv&  This  is  based  upon  the  statement  in 
appellants'  brief  that  the  note  stipulated  for 
interest  at  the  rate  of  10  per  cent  per  annum 
from  maturity.  But  the  note  found  in  the- 
statement  of  facts  expressly  stipulates  for 
Interest  from  date,  and  with  this  stipulation 
in  the  note  the  Judgment  was  not  excessive. 

[2]  By  the  fourth  assignment  of  error 
complaint  is  made  of  the  refusal  of  a  special 
instruction  requested  by  appellants.  This 
assignment  is  overruled  because  another 
special  Instruction  requested  by  the  appel- 
lants was  given  which  presented  substantial- 
ly appellants'  defense  to  the  note  in  an  af- 
firmative form.  In  addition  to  the  same  de- 
fense presented  in  a  negative  form  in  the 
court's  general  charge. 

[3]  We  know  of  no  rule  whidi  would  re- 
quire the  court  to  define  to  the  Jury  the 
meaning  of  the  words  used  in  plaintiffs'  con- 
tract to  construct  a  dam  that  "would  hold 
water,"  as  contended  by  another  assignment, 
as  those  terms  are  words  of  common  use  and 
easily  understood  by  the  Jury. 

[4]  Nor  do  we  think  that  the  instruction 
given  in  the  court's  main  charge  was  subject 
to  the  criticism  made  by  appellants  that 
it  was  on  the  weight  of  the  evidence.  The 
only  defense  to  the  note  was  that  of  fail- 
ure of  consideration.  Clearly  the  burden 
was  upon  the  defendants  to  establish  that 
defense,  and,  if  the  court  erred  in  fall- 
ing to  charge  the  jury  upon  the  burden  of 
proof,  it  was  an  wror  In  favor  of  appellants 
and  not  against  them,  as  contended  in  the 
tenth  assignment  of  error. 

[S]  As  plaintiffs  testified  withont  objection 
that  the  soil  which  constituted  the  bottom  of 
the  basin  of  the  proposed  lake  would  not  hold 
water,  and  that  the  water  escaped  by  reason 
of  this  condition  of  the  soil  and  not  through 
any   defect  in   the  dam,    and  as    tills   wa;i 
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pertinent  to  the  very  Issue  In  controTersy, 
tbere  was  no  error  In  permitting  the  witness 
0.  B.  Leake  to  testify  to  the  same  condition 
of  the  soil  and  that  by  reason  of  the  lade  of 
rainfall  other  lakes  and  tanks  were  dry. 

We  have  found  no  error  In  the  record,  and 
the  judgment  is  affirmed. 


PUGH  V.  WHITSITT  &  GUEHRY  et  aL 

(Court  of  Ciyll  Appeals  of  Texas.     Ft.  Worth. 

Not.  8,  1913.) 

1.  Mabshauno  'Assets  and  SECimiTiss  (|  3*) 
—Exempt  Pbopbbty. 

As  a  rule  the  doctrine  of  marshaling  se- 
cnrities  will  not  be  applied  so  as  to  deprive 
a  debtor,  who  has  not  waived  his  rights  thereto, 
of  his  homestead  or  exempt  property. 

[Bd.  Note. — For  other  caaes^  see  Marshaling 
Assets  and  SecuritleB,  Cent.  Dig.  gg  2,  3 ;  Dec. 
Dig.  f  3.»] 

2.  Homestead  ({ 168*)— Liabiuties— Bxhaus- 
TioN  OF  Otheb  Pbopbbty. 

A  debtor  has  the  equitable  right  to  have  a 
chattel  mortgage  debt  satisfied  by  a  sale  of  the 
unexempt  property  mortgaged  before  resorting 
to  the  sale  of  the  debtor  s  exempt  property. 

[Ed.  Mote. — For  other  cases,  see  Homestead, 
Cent  Dig.  f  lOT;   Dec.  Dig.  g  108.*] 

3.  Mabshalino  Assets  and  Secubities  (g  3*) 
—Exempt  Pbofebiy. 

The  doctrine  of  marshaling  assets  will  not 
be  enforced  so  as  to  require  a  creditor,  whose 
mortgage  covers  exempt  and  nonexempt  prop- 
erty, to  first  resort  to  a  sale  of  the  exempt 
property,  in  order  that  other  creditors  not  se- 
cured by  such  property  may  satisfy  their  claims 
out  of  the  nonexempt  residue,  thus  destroying 
the  debtor's  right  to  protect  the  exempt  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent.  Dig.  gg  2,  3;  Dec. 
Dig.  g  8.»] 

Appeal  from  Parker  County  Court;  T.  F. 
Temple,  Judge. 

Action  by  Wliltsitt  &  Guerry  against  C. 
F.  Pugh  and  another.  From  a  judgment  for 
plaintiffs  and  an  unnamed  defendant,  the  de- 
fendant named  appeals.  Reversed  and  ren- 
dered in  part,  and  affirmed  in  part 

R.  L.  Stennis,  of  Weatherford,  for  appel- 
lant Hood  &  Shadle  and  Preston  Martin, 
all  of  Weatherford,  for  appellees. 

DUNKLIN,  J.  Whitsitt  &  Gnerry  instt- 
tnted  this  salt  against  C.  F.  Pugh  for  debt 
and  foreclosure  of  a  mortgage  lien  in  plain- 
tiffs' favor  on  certain  cotton  raised  by  the 
defendant  during  the  year  1912.  Plaintiffs 
alleged  that  the  Farmers'  Bank  of  Peaster 
bad  a  prior  mortgage  on  said  cotton,  and 
also  on  two  mules,  one  wagon,  and  a  cow,  to 
secure  a  debt  owing  to  it  by  Pugh,  and  the 
bank  was  made  a  defendant  Upon  the 
equitable  doctrine  of  marshaling  securities 
plaintiffs  prayed  that  the  bank  be  required 
to  disclose  the  amount  of  Indebtedness  due  it 
by  Pugh  and  secured  by  the  mortgage  in  its 
favor,  and  that  that  Indebtedness  be  satisfled 
first  out  of  the  proceeds  of  the  sale  of  the 


mules,  wagon,  and  cow,  and  that  the  balance 
of  said  bank  debt  if  any,  be  satisfied  out  of 
the  sale  of  the  cotton,  leaving  the  remainder 
of  the  proceeds  of  the  cotton  subject  to  plain- 
tiffs' debt 

The  bank  ffied  an  answer,  in  wUch  it  al- 
leged the  execution  and  delivery  to  It  by 
Pugh  of  a  promissory  note  and  the  mortgage 
as  alleged  in  plaintiffs'  petition,  and  prayed 
judgment  against  Pugh  for  the  amount  of 
the  debt  together  with  foreclosure  of  the 
mortgage  lien  upon  the  property. 

Pugh  also  filed  an  answer,  alleging  that 
he  was  the  head  of  a  family,  and  claiming 
the  mules,  wagon,  and  cow  as  exempt  from 
forced  sale  to  pay  plaintiffs'  debt  He  pray- 
ed for  judgment  requiring  the  satisfaction  of 
the  bank's  debt  first  out  of  the  cotton  before 
resort  should  be  had  to  the  mules,  wagon, 
and  cow,  and  that  only  such  balance  of  the 
proceeds  of  the  sale  of  the  cotton  as  might 
remain  after  the  satisfaction  of  the  bank's 
debt  should  be  subjected  to  the  payment  of 
the  debt  he  owed  the  plaintiffs. 

In  obedience  to  a  peremptory  instmctlon 
by  the  trial  judge,  the  jury  returned  a  ver- 
dict in  favor  of  the  plaintiffs  and  also  in 
favor  of  the  bank  against  the  defendant  for 
their  respective  debts  and  for  foreclosure  of 
their  respective  liens,  with  direction  that  for 
the  satisfaction  of  the  judgment  in  favor  of 
the  bank  the  mules,  wagon,  and  cow  should 
be  first  sold,  and  the  proce»is  applied  to  the 
payment  of  that  judgment,  that  the  cotton 
should  then  be  sold  for  the  purpose  of  pay- 
ing any  balance  that  might  remain  unpaid  on 
the  bank's  judgment  and  that  the  proceeds 
of  the  sale  of  the  cotton  should  be  applied  to 
the  payment  of  the  plaintiffs'  debt  to  the  ex- 
clusion only  of  such  amount  as  might  be  re- 
quired to  satisfy  the  bank's  debt  after  the  ap- 
plication thereto  of  the  proceeds  of  the  sale 
of  the  mules,  wagon,  and  cow.  From  a  judg- 
ment rendered  in  accordance  with  this  ver- 
dict, the  defendant  Pugh  has  appealed. 

Substantially  all  the  facts  alleged  in  the 
pleadings,  indudlng  those  upon  which  de- 
fendant Pngh  based  his  plea  that  the  mules, 
wagon,  and  cow  were  exempt  from  forced 
sale,  were  established  by  the  evidence,  and 
the  only  question  presented  for  our  deter- 
mination Is,  Did  the  court  err  in  marshaling 
the  securities  as  was  done  by  the  judgment? 
Evidently  it  is  immaterial  to  the  bank  if 
the  relief  prayed  for  by  Pugh  is  granted,  and 
neither  in  the  trial  court  nor  here  has  the 
bank  offered  any  resistance  to  that  relief, 
thus  leaving  the  question  to  be  solved  from 
the  standpoint  of  the  rights  of  the  plaintiffs 
and  defendant  Pugh  alone. 

[1]  In  26  Cyc.  933,  it  U  stated  in  the  text 
that  it  is  held  by  the  great  weight  of  author- 
ity that  marshaling  securities  can  never  be 
invoked  so  as  to  deprive  the  debtor  of  his 
homestead,  or  other  exempt  property,  by  a 
creditor  with  respect  to  whose  Uen  there  ha!> 
been  no  waiver  of  such  homestead  or  ex- 
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empt  property,  but  that  a  number  of  antbor- 
itlea  aiinounce  a  contrary  doctrine.  This 
statement  in  the  text  seems  to  be  correct 
For  an  extensive  collation  of  anthorities  up- 
on the  subject,  In  addition  to  the  ones  cited 
In  Cyc,  see  84  Gent  Dig.  tiUe  "Marshaling 
Securities,"  col.  357;  12  Dec.  Dig.  titte  "Mar- 
shaling Securities,"  g  3.  The  only  decision 
which  we  have  found  in  our  Texas  courts 
bearing  upon  that  question  Is  the  case  of 
Henlcel  t.  Bohnke,  7  Tex.  Civ.  App.  16,  26 
S.  W.  645,  In  which  It  was  held  that  as  the 
practical  effect  In  that  case  of  enforcing  the 
rule  for  marshaling  securities  would  be  to 
subject  the  homestead  of  the  debtor  to  the 
satisfaction  of  a  debt  contrary  to  the  exemp- 
tion established  by  our  Constitution  and  stat- 
utes, the  equitable  rule  noted  would  not  ap- 
ply. We  concur  in  the  reasoning  and  oon- 
clnsion  there  announced. 

[2, 3]  Prior  to  the  execution  of  the  mort- 
gage to  plaintiffs  in  this  case,  as  between 
Pugh  and  the  bank,  the  former  had  the  equi- 
table right  to  have  the  bank  debt  satisfied 
first  out  of  the  proceeds  of  the  sale  of  the 
cotton  before  resort  to  the  sale  of  his  ex- 
empt property  for  tbe  satisfaction  of  the 
bank's  debt  King  y.  Hapgood  Shoe  Co.,  21 
Tex.  ay.  App.  217,  61  8.  W.  632;  Prldgen  y. 
Warn,  79  Tex.  688,  16  S.  W.  659.  Also,  see 
decisions  collated  in  25  Cent  Dig.  under  ti- 
tle "Homestead,"  |  167,  beginning  in  column 
2300;  and  10  Dec.  Dig.  titie  "Homestead," 
I  108.  We  are  unable  to  perceive  any  reason 
for  holding  that  the  equity  claimed  by  plain- 
tiffs under  the  general  rule  governing  mar- 
shaling securities  is  of  superior  dignity  to 
the  equity  in  favor  of  Pugh  noted  above.  If 
the  two  equities  are  of  equal  dignity,  then 
tbe  one  which  arose  first  should  prevail  over 
tbe  other,  and,  as  Pugh's  equitable  right  as 
against  the  bank  to  have  its  demand  satisfied 
first  out  of  the  cotton  before  resort  to  the 
other  security  arose  prior  to  the  execution  of 
plaintiff's  mortgage,  tbe  equity  claimed  by 
plaintiffs  was  subordinate  to  such  equity  In 
favor  of  Pugh.  1  Pomeroy,  Eq.  Juris,  {f  413- 
417;   2  Pomeroy,  Eq.  Juris.  ||  678,  682,  718. 

Accordingly  that  portion  of  the  trial 
court's  judgment  requiring  the  satisfaction  of 
the  iMink's  debt  first  out  of  the  proceeds  of 
the  sale  of  tbe  mules,  wagon,  and  cow,  and 
that  the  balance,  if  any,  remaining  unpaid  be 
satisfied  out  of  the  sale  of  the  cotton,  and 
applying  the  balance  of  the  proceeds  of  the 
sale  of  the  cotton,  if  any  remaining,  to  the 
satisfaction  of  the  plaintiffs'  debt  Is  revers- 
ed, and  it  is  here  decreed  that  the  cotton  be 
first  sold  for  the  purpose  of  satisfying  the 
bank's  debt  and,  If  the  proceeds  of  such  sale 
be  more  than  sufficient  to  satisfy  that  debt, 
the  balance  remaining  shall  be  applied  to  the 
payment  of  the  plaintiffs'  debt  and  that 
the  mules,  wagon,  and  cow  be  sold  under 
the  bank's  foreclosure  in  the  event  only  that 
tbe  proceeds  of  the  sale  of  the  cotton  be 
insufficient  to  pay  the  bank's  judgment  and, 


If  sold,  the  balance  of  the  proceeds  remain- 
ing after  the  satisfaction  of  such  unpaid 
portion  of  the  bank's  Judgment  shall  be  paid 
over  to  the  defendant  Pugh.  In  all  other  re- 
spects tbe  Judgment  is  affirmed. 


CHICAGO,  B.  I.  ft  G.  BX,  CO.  T.  rLOTD. 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Dec.  6,  1913.) 

1.  Al^TEBATION       OF      INSTBUICBNTS       (i      8*)  — 
FBEIOHT— AXTXBATION    OF    BlLL  OF  LaDINO. 

If  a  bill  of  lading,  when  sizned  by  tbe  con- 
signor, wag  not  indorsed  "charges  guaranteed" 
but  was  afterwards  altered  by  adding  ■neb 
words,  it  would  not  bind  the  consignor. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  ||  40-46 ;  Dec.  Dig. 

2.  Cabbiebs  (S  194*)— Fbkioht— Liabeutt  or 

CONBIONOB. 

As  a  rule  a  consignor  with  whom  a  con- 
tract of  shipment  is  made  is  impliedly  liable  for 
the  freight  charges,  irrespective  of  whether  he 
is  owner. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  870-872 ;  Dec.  Dig.  {  194.*] 

8.  Cabbiebs  (|  194*)— Fbciobt— Liabiutt  vob 

Charges— CoNsiONOB  as  Agent. 

While  a  consignor  is  ordinarily  liable  foi 
the  freight  charges,  if  the  owner  is  tbe  real 
consignor,  and  the  person  making  the  shipment 
to  the  carrier's  knowledge,  only  acts  as  the 
consignor's  agent  tbe  owner,  and  not  his  agent 
is  liable  for  tbe  freight  charges. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  870-872;   Dec  Dig.  {  194.*] 

4.  Pbincipal  and  Agent  (§  136*)— LiIabiijtt 

OF  Agent— Known  Pbincipau 

An  agent  is  not  personally  responsible  upon 
a  contract  made  for  a  known  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aeent,  Cent.  Dig.  g{  447-460.  476-491;  Dec. 
Dig.  i  136.*] 

Appeal  from  Gray  County  Court;  SUer 
Faulkner,  Judge. 

Action  by  the  Chicago,  Rock  Island  &  GuU 
Railway  Company  against  L.  O.  Floyd  and 
others.  From  a  judgment  in  favor  of  de- 
fendant named,  plaintiff  appeals.    Affirmed. 

Gustavua  ft  Jackson,  of  Amarillo,  and  N. 
EC  Lasaiter,  of  Ft  Worth,  for  appellant 
Synnott  &  Underwood,  of  Amarillo,  for  ap- 
pellee. 

HUFF,  C.  J.  The  appellant  railway  com- 
pany brought  suit  against  L.  O.  Floyd,  the 
appellee,  and  D.  W.  Thomas  and  S.  F.  Rig- 
gers, in  a  justice  court  in  Gray  county,  to 
recover  $165.68  freight  charges  on  three 
cars  of  watermelons  alleged  to  have  beoi 
shipped  by  said  parties  over  appellant's  line 
of  road  from  McLean,  Tex.,  to  Ft  Worth. 
Tex.  A  default  judgment  was  rendered 
against  Blggers  and  Thomas,  and  a  Judg- 
ment In  favor  of  L.  O.  Floyd.  Tbe  ndlway 
company  appealed  to  the  county  court  of 
Gray  county,  where  a  like  judgment  was 
rendered,  from  which  appellant  prosecutes 
an  appeal  to  this  court     It  is  alleged  In 
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substance  that  L.  O.  Floyd  In  October,  1911, 
delivered  to  appellant  three  cars  of  water- 
melons to  be  shipped  from  McLean,  Tex., 
to  Ft  Worth,  Tex.,  consigned  to  D.  W.  Thom- 
as, giving  the  dates  when  the  cars  were  to 
be  shipped  and  the  freight  rate;  that  Floyd 
signed  the  contracts  or  bills  of  lading  for 
the  transportation  of  the  melons,  on  which 
was  Indorsed,  "Charges  guaranteed."  The 
.  freight  charges  were  not  prepaid  by  him.  It 
Is  alleged  the  defendants  therein,  Thomas, 
Blggers  and  Floyd,  were  jointly  Interested 
In  making  the  shipment,  and  that  L.  O. 
Floyd,  in  signing  the  contracts  and  bUls  of 
lading  for  the  shipment  thereof,  was  acting 
for  and  on  behalf  of  D.  W.  Thomas  and 
S.  F.  Biggers  and  was  the  agent  for  said 
parties  and  of  each  of  them.  And  all  of 
said  defendants  were  partners  In  making  the 
shipment  and  each  was  liable  for  the  freight 
and  demurrage,  and,  U  appellant  was  mis- 
taken as  to  the  Joint  and  several  liability, 
then  that  Lu  O.  Floyd  is  Uable  for  the  freight 
and  demurrage  charge.  It  is  further  alleg- 
ed that  three  cars  were  transported  to  Ft 
Worth,  Tex.,  and  tendered  to  the  consignee 
and  freight  charges  demanded,  which  were 
not  paid  but  refused  and  the  melons  left  in 
charge  of  appellant  It  is  alleged  that  they 
were  sold  to  the  best  advantage  possible, 
and,  after  doing  so  and  crediting  the  amount 
received,  there  was  left  due  appellant  on  the 
freight  and  demurrage  the  smn  of  916S.58, 
the  amount  sued  for.  The  appellee  Floyd 
pleaded  non  est  factum  and  denied  partner- 
ship under  oath,  setting  up  speciflcally  that 
If  the  bills  have  indorsed  thereon  that  Floyd 
guaranteed  the  freight  charges,  then  that 
they  had  been  altered  or  changed  since  he 
signed  his  name^  and  farther  pleads  general 
denial. 

There  are  three  bills  of  lading  to  three 
separate  cars,  dated  October  5,  1911,  and  up- 
on appellant's  form  introduced  in  evidence. 
The  bills  of  lading  each  show  that  the  cars 
of  melons  were  received  from  K  O.  Floyd 
at  McLean,  Tex.,  consigned  to  D.  W.  Thom- 
as, destination,  Ft  Worth,  Tex.;  and  there 
is  indorsed  on  the  face  of  each  bill  of  lading 
In  the  handwriting  of  appellant's  station 
agent  at  McLean,  T.  tJ.  Salmon,  "Charges 
guaranteed."  The  instruments  recite  that  it 
Is  mutually  agreed  as  to  each  party  at  any 
time  Interested  In  all  or  any  of  said  prop- 
erty and  of  every  service  to  be  performed 
shall  be  subject  to  the  conditions  contained 
In  the  contract  L.  O.  Floyd  signed  each  of 
the  Instruments  as  shipper  and  T.  TJ.  Sal- 
mon as  authorized  agent  of  the  Chicago, 
Rock  Island  &  Gulf  Railway  Company.  The 
facts  show  the  freight  was  not  paid,  and  ap- 
pellant called  upon  the  consignee,  D.  W. 
Thomas,  at  Ft  Worth,  Tex.,  the  destination 
of  the  melons,  and  that  he  did  not  pay  the 
same  and  assigned  as  a  reason  for  not  do- 
ing so  that  he  did  not  have  the  money.  Ap- 
pellant then  carried  the  cars  of  melona  over 


to  Dallas  and  disposed  of  them  and  recelr> 
ed  therefor  $90,  and  then  suM  D.  W.  Thom- 
as, S.  F.  Blggers,  and  thq  appellee  Floyd 
for  the  sum  of  $165.58,  the  balance  due  on 
the  freight  bills,  after  crediting  the  same 
with  the  amount  obtained  from  the  sale  of 
the  melons. 

The  testimony  Is  practically  uncontrovert- 
ed  that  L.  O.  Floyd  and  Frank  Cook  raised 
on  appellee's  farm  part  of  the  melons  ship- 
ped in  the  three  cars ;  that  previous  to  load- 
ing the  cars  they  sold  thdr  melons  to  Blg- 
gers and  delivered  them  to  him  by  hauling 
them  in  wagons  to  the  railroad,  loading 
them  in  the  cars;  that  Blggers  also  pur- 
chased melons  from  two  other  parties  in  the 
neighborhood  and  employed  Cook  to  haul 
and  load  them  Into  the  cars  with  the  melons 
purchased  from  Floyd  and  Cook,  which  made 
up  the  three  cars.  The  testimony  further 
shows  tliat  Cook  and  Floyd  were  paid  for 
their  melons  by  Blggers,  through  the  bank 
In  the  town,  and  also  for  their  services  In 
hauling  and  loading  the.  other  melons  pur- 
chased by  Biggers.  Floyd  admitted  sign- 
ing the  bills  of  lading  but  says  that  the 
words  "charges  guaranteed"  were  not  on  the 
bill  when  he  signed  them  but  were  add- 
ed thereafter.  Salmon,  the  station  agent 
swears  that  he  wrote  the  words  before  Floyd 
signed  the  bills  and  that  he  (Floyd)  stood 
by  and  saw  him  do  it  Floyd's  testimony 
is  to  the  effect  that  he  asked  Blggers,  the 
purchaser  of  the  melons,  to  whom  he  want- 
ed them  shipped,  and  Biggers  told  him  that 
T.  U.  Salmon,  the  station  agent  was  a  part- 
ner with  him  in  the  melons,  and  that  he 
would  understand  to  whom  and  where  they 
should  be  shipped ;  that  he  told  Salmon  what 
Biggers  had  said.  This  statement  was  made 
to  Salmon  when  they  were  shipping  two  cars 
previous  to  the  three  in  question;  that  the 
three  cars,  for  the  freight  ot  whidi  suit  is 
brought  were  shipped  in  the  same  way,  and 
that  the  station  agent,  Salmon,  knew  that 
they  were  Blggers'  melons.  The  bills  of 
lading  were  left  with  Salmon  and  no  dup- 
licate was  given  to  Floyd,  and  that  he  did 
not  know  to  whom  they  were  shipped  and 
did  not  know  Thomas  and  had  never  heard 
of  him  previous  to  that  time.  He  testifies 
that  Salmon  directed  the  loading,  and  it  was 
done  under  his  direction.  He  further  testi- 
fied that  Salmon  told  him  that  he  would 
see  that  Blggers  got  the  bills  of  lading,  and 
that  he  (Floyd)  never  sent  Blggers  the  bills. 
There  is  no  testimony  in  the  record  showing 
that  Salmon  denied  the  statements  made  by 
Floyd  on  this  point,  and  Floyd's  evidence  is 
all  there  Is  in  the  record  on  the  question. 
The  witness  had  made  arrangements  with 
the  bank  to  pay  the  freight  on  the  melons 
before  he  sold  to  Blggers ;  after  selling  noth- 
ing more  was  done  by  him  about  any  money 
to  pay  the  freight 

Appellant  assigns  error  on  the  third  para- 
graph of  the  court's  charge  to  the  Jury,  which 
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Is  as  follows:  "If  you  find  that,  said  bills  of 
lading  were  changed  without  the  knowledge 
and  consent  of  defendant  L.  O.  Floyd,  after 
he  executed  the  same  In  a  material  manner, 
yet  the  said  Floyd  would  be  liable  for  the 
payment  of  the  freight  and  other  charges 
claimed  by  plaintiff  unless  plalntlfC  or  its 
agent  at  the  time  of  shipment  knew  that  the 
melons  shipped  belonged  to  S.  F.  Biggers  or 
S.  F.  Biggers  and  others;  but  if  at  the  time 
of  shipment  said  melons  did  not  belong  to 
defendant  Floyd,  and  he  had  no  interest  in 
the  same  other  than  to  make  delivery  there- 
of on  the  cars,  and  plaintiff  or  its  agent  knew 
such  fact,  then  the  said  Floyd  would  not  be 
liable  merely  on  account  of  having  delivered 
such  melons  for  shipment,  and  as  to  such  is- 
sue you  will  find,  if  you  so  beUeve,  for  de- 
fendant Floyd,  unless  you  find  for  plaintiff 
under  the  preceding  paragraph  of  this 
charge."  In,  the  preceding  charge  the  court 
had  Instructed  the  jury  that  they  would  find 
for  the  plaintiff  for  the  freight  charges  on 
three  cars  if  they  believed  from  the  evidence 
that  the  words  "charges  grnaranteed"  were 
written  in  said  contract  at  the  time  Floyd 
signed  the  same.  Appellant  presents  the 
proposition  under  this  assignment  that  the 
charge  was  erroneous  because  It  in  effect  In- 
structed the  Jury  that  Floyd  would  not  be 
liable  for  the  freight  charges  on  these  mel- 
ons if  the  plaintiff's  agent  knew  at  the  time 
of  the  shipment  that  the  melons  did  not  be- 
long to  Floyd  and  that  he  bad  no  interest  in 
them.  Because  if  he  delivered  the  melons  to 
the  railroad  company  as  a  shipper  of  them 
or  agent  of  the  shipper,  an  implied  promise 
arose  that  he  would  pay  the  charges  for  their 
transportation,  even  though  the  agent  of  the 
railway  company  knew  that  he  did  not  own 
them. 

[1]  If  the  bills  of  lading  were  not  drawn 
"charges  guaranteed"  by  Floyd  when  he  ex- 
ecuted them,  and  they  were  afterwards  alter- 
ed, then  it  would  be,  in  our  opinion,  a  ma- 
terial alteration  and  would  be  of  no  binding 
effect  as  to  Floyd. 

[2]  There  would  be  no  express  agreement 
to  pay  the  freight,  but  the  liability,  if  any, 
would  arise  upon  an  implied  contract  The 
rule,  as  stated  in  6  Cyc.  p.  500,  is:  "In  gen 
eral  the  consignor  with  whom  the  contract 
of  shipment  is  made  is  liable  under  the  con- 
tract for  the  charges  provided  for  therein. 
And  this  liability  exists  regardless  of  wheth- 
er the  consignor  is  the  owner  and  irrespec- 
tive of  the  failure  of  the  carrier  to  collect 
from  the  consignee."  The  case  of  Keeling  & 
Field  V.  Walter  Connerly  Co.,  157  S.  W.  232, 
cites  this  clause  in  Cyc,  and  also  Baltimore, 
Ohio  &  S.  W.  Ry.  Co.  v.  New  Albany  Box 
&  Basket  Co.,  48  Ind.  App.  64,  94  N.  E.  906, 
96  N.  B.  28,  and  Railway  Co.  v.  Lumber  Co., 
76  N.  J.  Law,  878,  69  Atl.  168.  All  the 
courts,  federal  and  state.  In  so  far  as  we 
know,  have  recognized  this  as  the  general 
rule,  and  in  no  court  has  the  above  rule  been 
more  clearly  announced  than  by  the  Massa- 


chusetts courts.  Wooster  r.  Tarr,  8  Allen 
(Mass.)  270,  86  Am.  Dec  707.  Tet  that  court, 
in  the  case  of  Union  Freight  Ry.  Co.  v.  Wink- 
ley,  159  Mass.  133,  84  N.  E.  91,  38  Am.  St 
Rep.  398,  held  substantially  that  the  con- 
signor, who  is  acting  as  the  agent  of  the 
owner  of  the  property,  to  not  liable  for  the 
freight  charges  when  the  railway  company 
knew,  at  the  time  of  the  shipment,  the  ca- 
pacity in  which  he  was  acting.  In  discuss- 
ing the  question  that  court  said:  "A  con- 
signor of  merchandise  delivered  to  a  rail- 
road for  transportation  may  be  the  owner 
and  act  for  himself  or  may  be  an  agent  for 
the  owner  and  act  for  him,  and  this  may  or 
may  not  be  known  to  the  railroad  company. 
In  the  present  case  the  railroad  company 
knew  the  name  and  residence  of  the  con- 
signee." In  discussing  the  question  further, 
that  court  quoted  from  the  case  of  Finn  v. 
Western  R.  R.  Co.,  112  Mass.  624, 17  Am.  Rep. 
128,  the  following:  "When  carrying  goods 
from  seller  to  purchaser,  if  there  is  nothing 
in  the  relation  of  the  several  parties  exc^t 
what  arises  from  the  fact  that  the  seller 
commits  the  goods  to  the  carrier  as  the  or- 
dinary and  convenient  mode  of  transmission 
and  delivery,  in  execution  of  the  order  or 
agreement  of  sale,  the  employment  to  by  the 
seller;  the  contract  of  service  to  with  him; 
and  actions  based  upon  that  contract  may, 
if  they  must  not  necessarily,  be  in  the  name 
of  the  consignor.  If,  however,  the  purchas- 
er designates  the  carrier,  making  him  hto 
agent  to  deliver  and  transfer  the  goods,  or 
if  the  sale  is  complete  before  delivery  to  the 
carrier,  and  the  seller  to  made  the  agent  of 
the  purchaser  in  respect  to  the  forwarding 
of  them,  a  different  implication  would  arise, 
and  the  contract  of  service  might  be  held  to 
be  with  the  purchaser." 

The  court,  in  the  Winkley  CSase,  supra, 
commenting  upon  the  above  quotation,  held 
that,  while  that  was  not  a  suit  for  the  re- 
covery of  freight,  yet  the  principles  an- 
nounced therein  would  apply,  and  held  that 
in  that  state  the  vendor  to  presumed  to  make 
the  contract  in  hto  own  behalf  for  the  trans- 
portation, but  that  such  a  presumption  was 
a  rebuttable  one  and  may  be  disproved  by 
evidence,  and  that  the  vendee  may  be  held 
liable  as  the  real  principal  in  the  contract 
"But,  whether  the  presumption  be  one  way 
or  the  other,  it  to  a  matter  of  inference 
from  the  particular  circumstance  of  the 
case,  and  the  question  which  to  always  to 
be  considered  to  the  understanding  of  the 
parties."  It  was  announced  in  that  case 
that  the  court  could  not  hold,  as  a  matter  of 
law,  that  the  consignor  made  a  contract  on 
his  own  behalf,  but  there  was  some  evi- 
dence that  the  understanding  of  all  par- 
ties was  that  the  consignee  should  pay  the 
freight  In  Wayland  v.  Moaeley,  6  Ala.  430. 
39  Am.  Dec.  335,  it  to  held  that  the  shipper 
of  goods,  who  to  impliedly  bound  by  the  bill 
of  lading  to  pay  the  freight,  may  show  by 
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parol  an  agreement  of  the  owner  of  the  ves- 
sel to  look  to  another  for  payment 

Without  the  words  "charges  guaranteed" 
written  on  the  bill  of  lading,  there  is  no 
express  agreement  on  the  part  of  Floyd  to 
pay  the  freight.  His  liability  at  most  would 
be  a  legal  deduction  from  the  fact  of  the 
shipment 

[3]  While  it  is  the  rule  in  this  state  that 
the  consignor  is  liable  for  the  freight  charg- 
es and  that  he  may  sue  for  injury  to  the 
property  In  his  own  name,  should  the  title 
to  the  property  be  in  another,  we  yet  be- 
lieve when  the  owner  himself  Is  the  con- 
signor, and  the  shipper  is  only  his  agent  in 
the  transaction,  and  that  fact  is  known  to 
the  railway,  that  the  owner,  as  the  consign- 
or, Is  liable  for  the  freight  charges,  and 
that  his  agent  should  .not  be  held  therefor. 
The  facts  and  drcumstances  in  this  case 
show  that  the  delivery  of  the  melons  on 
board  the  cars  completed  the  title  thereto  in 
Biggers,  who  bought  and  paid  for  them; 
that  he  had  left  instructions  with  the  sta- 
tion agent  to  whom  and  where  they  should 
be  shipped  and  instructed  Floyd  to  the  ef- 
fect that  the  agent  would  understand  to 
whom  the  shipment  should  be  made,  and  the 
agent  consigned  them  to  a  man  appellee  had 
never  heard  of  and  did  not  know.  Ap- 
pellee signed  the  bills  of  lading,  and  without 
any  question  the  station  agent  knew  he  was 
acting  only  for  Biggers  in  billing  the  cars. 
The  appellant  alleges  In  its  petition  that  the 
appellee  acted  as  the  agent  for  Thomas  and 
Biggers  and  for  each  of  them. 

[4]  Ordinarily  an  agent  Is  not  personally 
responsible  upon  a  contract  made  for  his 
principal  when  the  principal  Is  known  and 
the  contract  Is  for  the  principal.  Tlie  con- 
signor is  presumed  to  be  liable  for  the 
freight  and  a  party  at  interest  but  that  pre- 
sumption may  be  rebutted  like  any  other. 
In  this  case  Biggers  was  known  by  the  sta- 
tion agent  to  be  the  owner,  and  evidently 
be  had  instructed  him  to  consign  the  mel- 
ons to  Thomas  at  Ft  Worth,  which  was 
done.  Appellant  tried  to  collect  the  freight 
from  the  consignee,  who  under  the  law  was 
the  presumed  owner  of  the  melons,  but  could 
not  Floyd  was  merely  on  employe  of  Big- 
gers and  had  parted  with  the  title  to  the 
melons  when  they  were  placed  on  board  the 
cars.  These  were  all  facts  from  which  the 
Jury  could  infer  he  in  fact  was  not  the  con- 
signor. The  only  thing  which  would  make 
him  liable  w«uld  be  "charges  guaranteed" 
written  on  the  bills  of  lading.  Floyd  swore 
lie  did  not  sign  the  bills  with  that  Indorse- 
ment thereon,  and  that  it  was  placed  there 
after  he  signed  it  The  Jury  found  his 
statement  true.  The  effect  of  this  was  to 
make  him  liable  as  a  guarantor  when  under 
the  facts  he  was  not  liable  as  a  consignor, 
and  therefore  it  was  a  material  alteration 
and  in  effect  so  far  as  he  was  concerned, 


no  contract  We  believe  the  charge  of  the 
court  under  the  facts  of  this  case,  was  cor- 
rect 

The  second  and  third  assignments  complain 
of  the  action  of  the  court  In  refusing  special 
charges  to  the  effect,  if  Floyd  executed  the 
bills  of  lading,  he  would  be  liable  for  the 
freight  charges  and  the  demurrage,  whether 
the  phrase  "charges  guaranteed"  was  written 
In  the  bills  of  lading  before  or  after  their  ex- 
ecution. We  believe  what  has  been  said 
heretofore  will  dispose  of  these  assignments, 
and  they  will  therefore  be  overruled. 

The  case,  we  believe,  was  correctly  submit- 
ted to  the  Jury  and  will  therefore  be  af- 
firmed. 


FIRST  STATE  BANK  OF  PABADISB  et  al. 
V.  WALLACE, 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  25,  1913.     Rehearing  Denied 

Nov.  22,  1913.) 

1.  Indemnitt  (I  9*)— Extent  —  Attobnet's 
Fek— Action  ok  Contract. 

Plaintiff,  in  an  action  upon  a  contract  of 
indemnity  wtiereby  defendant  had  agreed  to  pay 
or  discharge  his  debts,  was  not  entitled  to  be 
indemnified  for  an  attorney's  fee  paid  by  him 
In  d^nding  one  of  the  creditors'  suits  pending 
the  transaction. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  {f  16,  17;   Dec.  Dig.  |  9.*] 

2.  Indeunitt  ({  16*)— Action  tob  Bbkach— 
Condition  Pbecbdent— Payment  of  Debt 
in  contbovebst. 

Plaintiff,  while  insolvent  transferred  his 
stock  of  goods,  his  accounts,  and  other  proper- 
ty to  defendant  bank  in  order  to  discharge  and 
satisfy  certain  debts  included  in  a  list  furnish- 
ed to  the  bank,  and  the  bank  satined  such 
creditors  and  broagbt  about  plaintiff's  discharge 
for  a  leas  sum  than  the  face  value  of  his  debts, 
so  that  he  was  not  required  to  pay  anything 
farther  to  such  debtors.  Held,  that  the  con- 
tract to  pay  plaintiff's  debt  was  a  contract  of 
indemnity  only,  and  that  plaintiff,  to  main- 
tain an  action  for  breach  thereof,  and  to  recover 
the  difference  between  the  face  of  the  debts 
and  the  amounts  paid  for  their  discharge,  must 
show  that  he  paid  such  debts. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  |S  36-10,  42-47;  Dec.  Dig.  {  16.*] 

Appeal  from  District  Court,  Wise  County ; 
J.  W.  Patterson,  Judge. 

Action  by  J.  W.  Wallace  against  the  First 
State  Bank  of  Paradise  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  rendered  for  defendants. 

McMurray  &  Qettys,  of  Dteatur,  for  appel- 
lant R.  E.  Cars  well,  of  Decatur,,  for  appel- 
lee. 


CONNER,  C.  J.  AppeUee  instituted  this 
suit,  alleging,  in  substance,  that  in  March, 
1912,  he  conveyed  to  the  First  State  Bank 
of  Paradise  certain  merchandise  and  other 
property  of  the  aggregate  value  of  $2,160.30, 
in  consideration  for  which  said  bank,  acting 
through  its  agent  L.  W.  Clarke,  agreed  to 
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pay  spedfled  debts  due  wholesale  creditors 
of  .plaintiff,  aggregating  $1,638.79.  It  was 
alleged  that,  in  addition  to  the  Indebtedness 
due  the  wholesale  dealers  named,  the  plain- 
tiff owed  the  defendant  bank  |1,000,  upon 
which  was  to  be  credited  the  difference  be- 
tween the  aggregate  amount  of  the  property 
conveyed  to  the  bank  and  the  aggregate 
amount  of  the  plalntltTs  indebtedness  (viz., 
$450),  and  that  for  the  balance  of  said  bank 
debt  plaintiff  gave  a  secured  note.  It  was 
further  alleged  that  Clarke,  acting  for  the 
defendant  bank,  specifically  agreed  to  pay 
the  plaintiff's  said  debts,  dollar  for  dollar, 
but  that,  contrary  to  said  agreement,  CJlarke 
later  secured  from  said  wholesale  men  ac- 
quittances or  discharges  from  said  debts 
against  the  plaintiff  for  33%  cents  upon  the 
dollar,  and  the  plaintiff  sought  to  recover 
the  difference  between  the  total  amount  of 
his  Indebtedness  and  the  amount  that  had 
in  fact  been  paid  aa  alleged  In  discharge 
thereof. 

The  defendant  bank  and  Clarke  answered 
by  general  and  special  exceptions,  the  gen- 
eral denial,  and  specially  that  at  the  time  of 
the  transaction  detailed  by  the  .plaintiff  he 
was  insolvent  and  Indebted  in  a  total  amount 
of  some  $3,027.04,  including  a  debt  ta  the 
bank  of  $1,377.20 ;  that  the  property  convey- 
ed to  the  bank  was  In  fact  worth  much  less 
.  than  had  been  estimated  In  the  agreement, 
and  that  "said  defendant  bank,  thropgh  its 
said  agent,  only  agreed  to  take  plaintiff's 
stock  of  goods  and  his  accounts  and  satisfy 
the  wholesale  men  to  whom  the  plaintiff  was 
indebted" ;  that  the  plaintiff's  assets  and  lia- 
bilities were  at  the  time  fully  known  to  and 
understood  by  aU  of  the  plaintiff's  creditors, 
and  that  the  same  were  Insufficient  to  pay 
more  than  about  60  cents  on  the  dollar ;  that 
the  purpose  of  the  transaction  on  the  part 
of  all  concerned  was  to  settle  the  plaintiff's 
debts  with  such  assets  as  he  could  produce 
or  give  for  that  purpose,  and  that  their  set- 
tlement was  to  be  made  by  Clarke  so  as  to 
extinguish  and  relieve  plaintiff  from  the 
debts;  that  the  transaction  was  undertaken 
and  carried  out  with  no  other  intention  on 
the  part  of  the  defendants,  and  that  they  had 
in  fact  fully  satisfied  all  of  plaintiff's  said 
wholesale  creditors  and  extinguished  the 
debts  owing  to  them  by  the  plaintiff  by  the 
payment  of  33%  cents  on  the  dollar. 

The  trial  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  In  the  sum  of  $783.53,  with 
Interest  thereon  from  March  12,  1912,  and 
defendants  have  appealed. 

[1]  We  think  it  quite  dear  that  In  no 
event  was  the  plaintiff  entitled  to  recover 
the  $25  attorney's  fees  paid  by  him  in  de- 
fending one  of  the  creditors'  suits  pending 
the  transaction,  as  was  authorized  by  the 
court's  charge  to  which  error  has  been  as- 
signed. See  Clark  v.  Mumford,  62  Tex.  535 ; 
Turner  v.  Miller,  42  Tex.  418,  19  Am.  Bep.  47. 
But,  as  this  error  might  be  cured  by  requiring 
a  remittitur,  we  will  without  Its  particular 


discussion  at  once  go  to  the  controlling  ques- 
tion. 

That  appellee  was  Indebted  In  the  several 
amounts  specified  in  the  answer  of  the  de- 
fendants seems  not  to  be  disputed.  Nor  is 
It  disputed  that  at  the  date  named  be  con- 
veyed to  the  defendant  bank  a  stock  of  mer- 
chandise Invoicing  $1,560.30  and  his  equity 
In  the  building  in  which  be  bad  been  doing 
business  at  an  agreed  value  of  $500.  The  ev- 
idence, however,  was  in  conflict  on  the  ques- 
tion of  the  real  value  of  the  property  so  con- 
veyed and  as  to  the  terms  of  the  agreement. 
Appellee  testified  that  the  8to<^  of  goods  was 
new  and  fairly  worth  the  Invoice  prices  at 
which  they  had  been  conveyed,  as  was  also 
his  equity  In  his  store  building ;  that  Clarke 
for  the  bank  had  agreed  to  pay  the  specified 
debts  In  full,  dollar  for  dollar.  Clarke,  ou 
the  contrary,  testified  to  a  considerable  less 
value  for  the  property  conveyed,  and  that 
the  agreement  was  merely  that  he  was  "to 
satisfy"  the  spedfled  creditors.  It  Is  also 
undisputed  that  at  the  time  of  the  transac- 
tion under  consideration  appellee  fomlsbed 
Clarke  a  list  of  his  creditors,  upon  which 
CSaike  made  the  following  Indorsement:  "I 
am  to  satisfy  the  wholesale  men.  I*  W. 
Clarke,  Cashier  First  State  Bank."  The 
court  instructed  the  jury  to  the  effect  that, 
if  they  found  the  plaintiff  bad  conveyed  the 
property  as  he  alleged,  and  that  the  bank, 
through  its  said  agent,  agreed  In  considera- 
tion therefor  that  it  "would  pay  off  the 
debts  of  plaintiff  mentioned  and  set  out  in 
his  petition,  and  if  you  further  believe  that 
'  said  defendant  bank  had  failed  to  fnlly  pay 
off  and  discharge  all  of  said  debts,  then  you 
will  find  for  the  plaintiff,  and  the  measure 
of  bis  damages  for  such  failure  to  fully  pay 
off  and  discharge  all  of  said  debts  (if  there 
was  such  failure)  Is  the  difference  between 
the  aggregate  amount  of  plaintiff's  said  debts 
and  the  aggregate  amount  paid  by  said  de- 
fendant thereon,"  with  6  per  cent,  interest 
from  the  12tb  day  of  March,  1912.  The  court 
further  charged.  In  answer  to  a  question  on 
the  part  of  the  jury,  "that  by  the  term  "pay 
off  and  discharge'  as  used  In  the  main  charge 
given  you  is  meant  to  pay  in  full ;  that  Is  to 
say,  100  cents  on  the  doUar." 

Without  reference  to  several  other  ques- 
tions presented  by  the  assignments  of  error 
and  otherwise  suggested  by  the  record,  we 
conclude  that  the  plaintiff's  petition  is  sub- 
ject to  demurrer,  and  that  the  court's  charges 
are  erroneous  as  assigned,  for  the  reason 
that  the  basis  of  appellee's  recovery  as  al- 
leged and  as  submitted  In  the  court's  charge 
is  without  support  under  the  law  of  this 
state.  Appellee  seems  to  have  based  his 
salt  upon  the  distinction  which  has  been 
made  in  numerous  decisions  between  con- 
tracts of  Indemnity  against  a  UabUlty,  or 
for  the  performance  of  some  spedflc  thing, 
and  contracts  to  indemaify  or  save  harmless 
from  the  consequences  of  such  liability  or 
failure  to  perform.    It  is  Insisted  in  behalf 
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of  appellee  that  the  obUgatlon  of  the  appel- 
lant bank  was  to  pay  the  spedfled  debts 
folly,  and  that,  not  having  done  so,  the  meas- 
ure of  bis  damaj^  for  the  breach  of  the 
contract  was  as  submitted  by  the  court  re- 
gardless of  the  absence  of  allegation  and 
proof  that  he  had  been  or  would  be  required 
to  pay  anything  more  or  other  than  had  in 
fact  been  paid  by  the  defendant  In  discharge 
of  the  debts  In  controversy.  We  have  ex- 
amined numerous  cases  that  would  seem  to 
support  appellee's  contention.  See  Ham  v. 
Hill,  29  Mo.  275;  Israel  v.  Reynolds,  11  111. 
218;  Risk  et  uz.  ▼.  Hoffman,  69  Ind.  137; 
Lappen  v.  Gill,  129  Mass.  349;  BoUes  v. 
Beach,  22  N.  J.  law,  680,  53  Am.  Dec.  263; 
WUson  T.  Stilwdl,  9  Ohio  St  467,  76  Am. 
Dec.  477;  Orofoot  v.  Moore,  4  Yt  204;  Ma- 
lott  ▼.  Goff,  96  Ind.  496;  Stuart  v.  Worden, 
42  Mich.  154,  3  N.  W.  876;  Smart  v.  Smart, 
24  Hun  (N.  X.)  127;  Boss  t.  Welch,  77  Mass. 
(11  Gray)  235;  Clark  t.  Gamwell,  125  Mass. 
428. 

[2]  In  our  state,  however,  contracts  to  pay 
the  debt  of  another  are  treated  as  contracts 
of  Indemnity  only,  and  It  Is  held  that  one 
complaining  of  the  breach  of  such  a  oon^ 
tract  must.  In  order  to  show  himself  eutltled 
to  recover,  show  that  he  has  paid  the  debt 
in  controversy.  In  the  case  of  Gnnst  v.  Pel- 
ham,  74  Tex.  586,  12  S.  W.  238,  Pelham  sold 
a  certain  tract  of  land  to  one  Johnson,  who  in 
consideration  therefor  promised,  among  other 
things,  to  pay  a  note  executed  by  Pelham  to 
Murchison  &  Coleman  for  the  sum  of  $1,052, 
wUdi  was  secured  by  a  mortgage  upon  the 
land.  Later  Johnson  sold  the  same  property 
to  Gunst  upon  the  same  terms,  and,  the  note 
of  Mordbison  &  Coleman  not  having  been 
paid,  the  holders  brought  suit  thereon 
against  the  maker,  making  Johnson  and 
Gnnst  parties,  to  foreclose  the  mortgage.  A 
decree  of  foreclosure  was  rendered,  pursuant 
to  which  the  land  was  sold  and  brought  but 
a  few  dollars  more  than  was  necessary  to 
satisfy  the  Judgment.  Suit  was  thereupon 
instituted  by  Pelham  against  Johnson  and 
Gnnst  for  the  amount  of  the  Murchison  & 
Coleman  note,  but  our  Supreme  Court  held 
that  exceptions  to  the  petition  so  stating  the 
facts  should  have  been  sustained;  the  court. 
In  an  opinion  by  Associate  Justice  Gaines, 
stating:  "Upon  the  conveyance  of  the  prop- 
erty to  Johnson,  and  Johnson  assuming  to 
pay  the  note  secured  by  the  mortgage,  the 
plaintlfr  acquired  no  immediate  right  of  ac- 
tion against  Johnson  upon  the  promise.  The 
promise  was  to  pay  the  holders  of  the  note, 
and  not  him.  As  between  plaintiff  and  John- 
8on«  by  the  agreement  Johnson  became  pri- 
marily liable  to  pay  the  note;  but  plaintiff 
could  only  acquire  a  right  of  action  against 


him  upon  the  promise  by  paying  the  note 
himselt"  We  have  not  found  where  the  au- 
thority, of  this  decision  has  been  disturbed. 
On  the  contrary,  It  has  been  dted  and  fol- 
lowed In  a  later  case  by  the  Court  of  Civil 
Appeals  for  the  Fourth  District  See  Greg- 
ory V.  Green,  133  S.  W.  481.  Adopting  the 
construction  of  appellee's  allegations  and  tes- 
timony most  favorable  to  him,  it  la  legal 
effect  but  amounts  to  an  agreement  on  the 
part  of  the  bank  to  fully  discharge  the  debts 
specified  in  the  appellee's  petition.  This  was 
the  substance  of  the  agreement  if  not  liter- 
ally Its  terms.  Appellee's  complete  discharge 
was  brought  about  without  dilute,  and  he 
thereafter  was  neither  required  to  pay  any- 
thing nor  did  there  exist  any  further  legal 
liability  on  his  part  with  reference  to  the 
debts  discharged.  It  would,  therefore,  so 
far  as  shown  in  the  proof  before  us,  seem  to 
be  immaterial  that  the  bank  brought  about 
the  discharge  for  a  less  sum  than  'the  face 
value  of  appellee's  debts  which  the  bank 
promised  to  pay.  Facts  of  like  legal  Import 
do  not  appear  in  any  of  the  cases  hereinabove 
dted  as  supporting  the  court's  charge  on  ap- 
pellee's measure  of  damages.  As  we  read 
them,  they  merely  proceed  upon  the  assump- 
tion that  a  breach  of  a  contract  to  pay  the 
debt  of  another  prima  fade  or  presumptively 
left  in  full  force  the  liability  of  the  original 
debtor.  But  none  of  them  seem  to  go  so 
far  as  to  give  a  right  of  recovery  where,  as 
here,  it  affirmatively  appears  there  remains 
neither  debt  nor  liability.  The  case  of  Ham 
V.  Hill,  29  Mo.  275,  supra,  indicates  other- 
wise. There  it  was  said  by  the  Supreme 
Court  of  Missouri,  in  reference  to  the  meas- 
ure of  damages  for  the  alleged  breach  of  a 
bond  to  pay  the  debt  of  another:  "If  the 
plaintiff  is  entitled  to  recover,  we  see  no 
reason  why  he  should  not  recover  the  sum 
due  by  the  bond.  Of  course,  if  the  bond  has 
been  paid  in  part  or  otherwise  satlsfled,  the 
defendant  will  be  entitled  to  the  benefit  of 
such  payment  or  satisfaction.  The  presump- 
tion Is  that  the  plaintiff  gave  full  considera- 
tion for  the  bond,  and,  if  it  Is  not  discharg- 
ed, the  defendant  should  pay  the  amount  of 
It" — thus  indicating  that  It  was  at  least  open 
to  the  defendant  to  show  an  actual  discharge 
of  the  debts  spedfled  In  the  bond,  and  thus, 
also,  perhaps.  Indicating  that  there  is  no 
necessary  conflict  between  the  cases  first  dt- 
ed and  that  of  Gunst  v.  Pelham,  supra.  See, 
also,  22  Cyc.  p.  92. 

We  conclude  that  appellee  failed  to  show 
a  right  of  recovery,  and.  Inasmuch  as  no 
other  ground  of  recovery  is  insisted  upon  or 
seems  probable,  it  is  ordered  that  the  Judg- 
ment be  reversed  and  here  rendered  in  favor 
of  appellanta 
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(Ter, 


LANDERS  T.  McCUTOHAN. 

(Court  of  CivU  Appeals  of  Texas.    Ft.  Worth. 

Oct  11,  1913.     Behearing  Denied 

Nov.  15,   1913.) 

1.  Appeal  and  Ebbob  (|  266*)— Rxbebtatioh 
or  Gbounos  of  Review. 

Under  Rev.  Civ.  St.  1911,  art  1990,  pro- 
viding that  where  a  special  veniict  is  rendered, 
or  the  conclusions  ol  fact  filed  by  the  judge 
are  separately  stated,  the  court  shall  render 
judgment  thereon  unless  the  same  be  set  aside 
and  a  new  trial  granted,  where  the  trial  court's 
conclusions  of  fact  were  separately  stated,  there 
was  no  exception  to  any  conclusion  of  fact 
no  request  for  any  additional  finding,  and  no 
finding  was  attacked  on  api>eal  for  want  of 
evidence  sufficient  to  support  it  and  the  facts 
found  as  a  whole  sustained  the  judgment  the 
judgment  should  be  affirmed. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1461, 1536-1651;  Dec.  Dig. 
I  266.*] 

2.  Fbauduijint  Conveyances  (|  301*)— Set- 
ting Aside. 

In  an  execution  purchaser's  action  to  re- 
cover the  title  and  possession  of  land  which 
the  execution  debtor  conveyed  to  defendant  prior 
to  the  execution  sale,  a  judgment  for  the  pur- 
chaser was  not  erroneous  because  of  the  insuf- 
ficiency of  the  evidence  to  show  defendant's 
knowledge  of  the  debtor  s  indebtedness,  or  of  his 
intention  to  defraud  his  creditors,  where  the 
trial  court  found  that  the  deed  to  defendant  was 
without  consideration  and  had  never  been  de- 
livered. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §{  904-«07 ;  Dec.  Dig. 
{  301.*] 

3.  Appeal  and  Ebbob  (g  265*)— Beskbtatior 
or  Gbourds  or  Rbview. 

In  an  execution  purchaser's  action  to  re- 
cover the  title  and  possession  of  land  which  .thi 
execution  debtor  had  conveyed  to  defendant 
prior  to  the  execution  sale,  a  judgment  for  the 
purchaser,  on  the  ground  that  the  conveyance 
to  defendant  was  fraudulent  aa  to  creditors,  was 
not  erroneous,  though  the  evidence  showed  an 
equitable  title  to  the  property  in  defendant  at 
all  times  by  reason  of  his  having  furnished  the 
consideration  for  the  purchase  of  the  land  by  the 
execution  debtor,  where  there  was  no  finding 
made  or  requested  on  the  issue  of  his  equitable 
ownership,  and  no  exception  taken  to  the  failure 
to  find. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «  1461,  1536-1551;  Dec. 
Dig.  i  265.*] 

4.  Tbial  (J  397*)  — FiNDiNOB  — Failube  to 
Find— Effect. 

In  an  execution  purchaser's  action  to  re- 
cover the  title  and  possession  of  land  which  the 
execution  debtor  conveyed  to  defendant  prior 
to  the  execution  sale,  a  finding  against  defend- 
ant on  bis  claim  of  equitable  ownership,  based 
on  the  claim  that  he  furnished  the  considera- 
tion for  the  debtor's  purchase  of  the  land,  would 
be  implied  from  the  judgment  against  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  940-945;    Dec  Dig.  {  397.*] 

6.  Fbaudulent  Conveyances  (|  295*)— Suitb 
to  Set  Abidb— Sufficiency  or  Evidknob. 
In  an  execution  purchaser's  action  to  re- 
cover the  title  and  possession  of  land  which  the 
execution  debtor  conveyed  to  defendant  prior  to 
the  execution  sale,  where  though  defendant  tes- 
tified to  a  state  of  facts  showing  his  equitable 
ownership  of  the  property  prior  to  the  judgment 
and  levy,  there  was  evidence  tending  to  show 
that  the  debtor  at  all  times  improved,  offered  to 
sell,  and  treated  the  property  as  his  own,  that 


soon  after  making  the  deed  he  absconded,  and 
that  when  defendant  was  asked  to  transfer  the 
property  to  the  creditors  he  made  no  claim  of 
equitable  ownership,  but  indicated  a  willing- 
ness to  make  such  retransfer  if  the  debtor  was 
willing  that  it  should  be  done',  a  finding  against 
his  claim  of  equitable  ownership  was  supported 
by  the  evidence,  as  be  was  an  interested  wit- 
ness and  the  court  was  not  bound  to  t>elieve 
him. 

[Ed.  Note.— For  other  cases,  see  Frandulent 
Conveyances,  Cent  Dig.  {  727;  Dec.  Dig.  { 
296.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  James  W.  Swayne,  Judge. 

Action  by  J.  D.  McCutchan  against  E>rerett 
Landers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Oendenen,  Simmons  &  Cameron,  of  Ft 
Worth,  for  appellant  O.  M.  Templeton,  of 
Ft  Worth,  for  appellee. 

CONNEB,  G.  J.  This  salt  was  instituted 
by  the  appellee,  J,  D.  McCntdian,  against 
appellant,  Everett  Landers,  to  recover  the 
title  and  possession  of  lots  Nob.  16  and  17, 
block  143  of  North  Ft  Worth,  Tarrant  coun- 
ty. Both  parties  claimed  under  O.  D.  Lan- 
ders as  common  Bource  of  tittle.  Appellee 
claimed  title  by  virtue  of  a  aberlfrs  deed  dat- 
ed August  6,  1912,  made  by  virtue  of  an 
order  of  sale,  Issued  upon  a  Judgment  of  a 
district  court  of  Tarrant  county  against  O. 
D.  Land^s,  for  the  sum  of  $876.80.  The  ap- 
pellant claimed  under  a  deed  from  O.  D. 
Landers  to  himself,  dated  November  28, 1911, 
and  also  claimed  as  the  equitable  owner, 
arising  from  the  fact,  as  he  alleged,  that  be 
furnished  the  consideration  upon  which  the 
conveyance  to  O.  D.  landers  had  been  made. 
Appellee  replied  with  a  general  denial,  and, 
farther,  that  the  deed  from  O.  D.  Landers 
to  appellant  had  been  made  without  consid- 
eration, that  it  In  fact  had  never  been  de- 
livered to  appellant  and  that  it  had  been 
executed  by  O.  D.  Landers  for  the  purpose 
of  defrauding  his  creditors.  The  trial  re- 
sulted in  a  Judgment  for  appellee,  and  the 
court  filed  his  conclusions  of  fact  and  law. 

Appellant  Insists:  First  that  the  court 
erred  In  rendering  judgment  for  the  plain- 
tiff, because  the  evidence  Is  wholly  InsuflS- 
dent  to  show  that  O.  D.  Landers  was  indebt- 
ed, at  the  time  of  the  judgment  by  virtue 
of  which  the  sale  to  appellee  was  made; 
second,  because  the  evidence  is  wholly  in- 
sufficient to  show  that  the  defendant,  E. 
Landers,  knew  of  such  Indebtedness,  if  any, 
at  the  time  that  he  received  the  deed  to  the 
property;  and,  third,  because  "the  evidence, 
and  all  of  the  evidence,"  shows  that  the  su- 
perior equitable  title  to  the  property  in  con- 
troversy bad  been  at  all  times  In  the  defend- 
ant E.  Landers. 

[1]  In  harmony  with  previous  expressions 
In  the  opinions  of  this  court  we  think  we 
would  be  Justified  la  entirely  disregarding 
the  assignmenta  presented.    Article  1990  of 


•For  other  cases  sae  same  topic  and  section  NUMBSK  m  Dso.  Dig.  A  Am.  Dig.  Kay-No.  SstIm  ft  Rsp'r  ladi 
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the  Revised  Statutes  of  1911  provides  that: 
"In  all  cases  where  a  special  verdict  of  the 
Jnry  is  rendered,  or  the  conclusions  of  fact 
filed  by  the  Judge  are  separately  stated,  the 
court  shall,  unless  the  same  be  set  aside  and 
a  new  trial  granted,  render  Judgment  there- 
on." As  already  stated.  In  this  case  we  have 
the  trial  court's  conclusions  of  fact  sepa- 
rately stated  from  his  conclusions  of  law; 
and,  under  the  statute  quoted,  it  Is  our  duty 
to  render  Judgment  upon  the  facts  so  found 
If  in  law  they  are  sufficient  to  authorize  the 
Judgment,  unless,  as  stated  by  the  statute, 
they  be  set  aside.  The  transcript  presents 
no  exertion  below  in  behalf  of  Everett 
Landers  to  any  conclusion  of  fact  filed  by  the 
court,  nor  does  It  appear  that  appellant  made 
a  request  for  any  additional  finding,  nor  is 
any  one  or  more  of  such  findings  directly 
attacked  before  us  for  want  of  evidence  suf- 
ficient to  support  it;  and,  the  facts  found  as 
a  whole  being  such  as  in  our  opinion  are 
amply  sufficient  to  sustain  the  Judgment,  it 
follows  that  the  Judgment  should  be  affirm- 
ed by  force  of  the  terms  of  the  article  of 
the  statute  quoted. 

[2]  However,  we  need  not  rest  our  final 
conclusion  upon  the  view  Just  expressed,  for 
we  have  examined  the  evidence,  and  think  it 
sufficient  to  sustain  the  trial  court's  conclu- 
sions to  the  ^ect  that  not  only  was  O.  D. 
Landers  indebted,  as  evidenced  by  the  Judg- 
ment against  him,  at  the  time  of  and  prior 
to  the  time  he  made  the  deed  to  appellant, 
E.  Landers,  but  also  that  said  deed  was 
made  without  consideration,  for  the  purpose 
of  defrauding  O.  D.  Landers'  creditors,  and 
had  in  fact  never  been  delivered  to  appellant 
The  findings  that  the  deed  from  O.  D.  Land- 
ers, under  which  appellant  claims,  had  been 
made  without  consideration  and  never  de- 
livered fully  answers  appellant's  contention 
herein  that  the  proof  falls  to  show  that  he 
knew  of  O.  D.  Landers'  indebtedness,  or  of 
his  Intent  to  defraud  his  creditors. 

[3-S]  Appellant's  final  contention  must  be 
overruled  for  the  reasons  that  there  Is  no 
finding  by  the  trial  court  on  the  Issue  of  ap- 
pellant's equitable  ownership  of  the  proper- 
ty in  qoestion,  no  request  for  a  finding  upon 
this  Issue  was  made,  nor  any  exception  tak- 
en to  the  conclusion  because  of  a  failure  to 
find  upon  the  issue.  Moreover,  a  finding  ad- 
verse to  this  contention  must  be  implied 
from  the  Judgment  against  appellant,  and  we 
cannot  say  that  the  evidence  is  wholly  insuf- 
ficient to  support  such  implied  conclusion. 
It  is  true  that  appellant  testified  to  a  state 
of  facts  which  would  have  vested  in  him  the 
equitable  ownership  of  the  property  prior  to 
the  time  of  the  Judgment  and  levy  under 
which  appellee  claims,  but,  he  being  an  in- 
terested witness,  the  court  was  not  compelled 
to  credit  him,  and  there  is  evidence  tend- 
ing to  show  that  O.  D.  Landers  at  all  times 
improved,  offered  to  sell,  and  otherwise  treat- 


ed the  property  as  his  own,  that  very  soon 
after  O.  D.  Landers  made  the  deed  under 
which  appellant  claims,  he  absconded,  and 
that  when  soon  thereafter  appellant  was  ap- 
proached in  behalf  of  appellee  in  an  eflort- 
to  induce  a  retransfer  of  the  property  in 
question  to  O.  D.  Landers'  creditors,  appel- 
lant made  no  claim  of  the  equitable  owner- 
ship now  asserted,  but  on  the  contrary  in- 
dicated a  willingness  to  make  a  retransfer 
In  event,  after  communclation,  O.  D.  Landers 
was  willing  that  It  should  be  done. 

We  conclude  that  the  trial  court's  conclu- 
sions of  law  and  fact  should  be  adopted  and 
the  Judgment  affirmed. 


INTERNATIONAL  Sc  Q.  N,  BT.  00.  T. 

WALKER. 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  17,  1918.) 

1.  Affkai.  and  Ebbob  (S  882*)— Invited  Eb- 

BOB. 

In  an  action  against  a  railroad  company, 
where  it  set  up  contributory  negligence,  and  the 
court  charged  generally  on  that  issue,  its  request 
of  a  special  charge  on  that  issne  will  not,  npon 
the  theory  of  invited  error,  preclude  it  from  at- 
tacking on  appeal  the  sufficiency  of  the  evi- 
dence to  warrant  any  verdict  in  favor  of  plain- 
tiff. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i§  3591-3610;  Dec.  Dig.  { 
882.*] 

2.  Railboads  (S  350*)— Cbossino  Accidents 
—Look  and  Listen. 

The  failure  of  a  person  to  stop,  look,  and 
listen  before  going  upon  a  railroad  crossing  will 
not  render  him  guilty  of  negligence  as  a  matter 
of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §i  1152-1192;   Dec.  Dig.  {  350.*] 

3.  Railboads  ({  348*)— Cbossino  Aocidents 
— BviDENCB— Sufficiency. 

In  an  action  against  a  railroad  company 
for  personal  injuries  received  at  a  crossing, 
evidence  held  sufficient  to  support  a  judgment 
for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138-1150 ;   Dec.  Dig.  {  348.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; R.  B.  Minor,  Judge. 

Action  by  Ganahl  Walker  against  the  In- 
ternational and  Great  Northern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Wilson,  Dabney  &  King,  of  Houston,  and 
Cobbs,  Eskrldge  &  Cobbs  and  Texas  Schramm, 
aU  of  San  Antonio,  for  appellant  Reagan 
Houston,  Perry  J.  Lewis,  and  H.  C.  Carter, 
all  of  San  Antonio,  for  appellee. 

FLY,  C.  J.  This  suit  was  instituted  by 
apt)eUee  to  recover  damages  alleged  to  have 
been  sustained  by  him  from  personal  in- 
juries inflicted  through  the  negligence  of 
appellant  It  was  alleged  that  appellee  was 
crossing  appellant's  railroad.  In  an  automo- 
bile. In  San  Antonio,  at  a  public  crossing  on 
Woodlawn  avenue,  a  much  used  highway. 
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and  that  appelant  &Qed  to  give  any  signals 
of  tbe  approach  of  the  train,  and  negligent- 
ly ran  Into  the  automobile  and  Injured  ap- 
pellee. Appellant  charged  contributory  neg- 
ligence upon  the  part  of  appellee.  A  trial 
by  Jury  resulted  in  a  verdict  and  Judgment 
in  favor  of  appellee  for  fS.OOO. 

[1]  There  are  but  three  assignments  of  er- 
ror, all  of  them  assailing  the  sufficiency  of 
the  evidence  to  sustain  any  verdict  in  favor 
of  appellee,  and  consequently  necessitates  a 
review  of  Uie  whole  testimony,  unless  appel- 
lant has  lost  the  right,  as  insisted  by  appel- 
lee, to  have  the  testimony  reviewed  by  this 
court,  by  reason  of  having  requested  charges 
grouping  the  facts  as  to  contributory  negli- 
gence. We  do  not  think  that  the  rule  of  in- 
vited error  can  be  applied  to  a  case  like 
this,  where  the  court  bad  submitted  the 
question  of  contributory  negligence  in  the 
general  charge,  and  appellant  merely  fol- 
lowed it  up  With  a  special  charge  on  the 
same  subject  How  appellant,  who  Insisted 
In  the  lower  court  that  appellee  should  not 
recover,  because  of  his  contributory  negli- 
gence. Is  precluded  from  raising  that  ques- 
tion in  this  court  on  account  of  asking  a 
charge  on  the  subject  on  the  trial  below 
does  not  appear  to  this  court  That  seems 
.  to  be  the  theory  advanced  in  Railway  v. 
Smith,  155  S.  W.  S61,  but  it  will  not  be  ap- 
plied In  this  case.  The  doctrine  of  invited 
error  has  always  been  upheld  by  this  court, 
but  none  of  the  opinions  of  this  court  dted 
by  appellee  goes  to  the  extent  of  the  case 
above  cited.  If  appellant  had  contended  in 
the  lower  court  that  there  was  no  evidence 
of  contributory  negligence,  and  then  had 
asked  a  charge  embodying  that  theory,  it 
might  be  said  that  the  right  to  raise  that 
question  in  this  court  had  been  lost,  but 
appellant  insisted  In  the  trial  court  that 
there  was  contributory  negligence  on  the 
part  of  appellee,  and  can  so  insist  In  this 
court,  no  matter  how  many  special  charges 
it  requested. 

[2,  3]  The  evidence  of  appellee  shows  that 
he  was  driving  an  automobile,  occupied  by 
him  and  Mrs.  Mamie  Turley,  eastward  on 
Woodlawn  avenue,  San  Antonio,  and  as  ap- 
pellee endeavored  to  cross  the  track  In  front 
of  a  swiftly  moving  train,  the  automobile 
was  struck  by  the  locomotive  and  injured. 
It  was  about  11  a.  m.  that  the  accident  oc- 
curred. Appellee  testified  that  he  did  not 
see  nor  hear  the  train  until  he  was  10  or 
12  feet  from  the  track;  that  the  bushes  were 
so  thick  near  the  track  that  they  obstruct- 
ed his  vision  so  that  he  could  not  see  the 
train  until  sharp,  rapid  blasts  of  the  whistle 
were  given,  when  it  was  so  close  that  he 
conld  not  stop  his  automobile.  The  train 
was,  at  the  time  the  blasts  were  given,  50 
or  76  feet  from  the  crossing.  No  signals  had 
been  given  before  those  mentioned.  The 
train  was  going  south;    that  is,  going  Into 


the  dty  of  San  Antonio.  The  train  was 
moving  rapidly.  After  trying  to  stop  his 
car  appellee  put  on  speed  in  an  attempt  to 
cross  over,  finding  that  he  could  not  stop 
before  reaching  the  crossing.  He  testified: 
"I  say  when  I  first  saw  the  train  it  was  50 
or  76  feet  away  from  me,  coming  towards 
me  very  rapidly,  and  that  was  when  I  was 
about  10  or  12  feet  distant  from  the  track, 
and  I  chose  the  course  that  I  thought  was 
safest;  if  I  had  continued  to  try  to  stop, 
I  knew  it  was  a  certainty  of  getting  hit, 
because  I  would  have  been  right  In  the  mid- 
dle of  the  track,  and  I  was  afraid  that  my 
car  would  stop  right  on  the  track,  and  I 
thought  the  safer  course  In  the  emergency 
was  to  try  to  get  out  of  the  way."  Appellee 
did  not  stop,  look,  or  listen  as  be  approached 
the  crossing.  Appellant  seems  to  have  been 
exceeding  the  rate  of  speed  prescribed  by 
the  ordinances  of  the  city  of  San  Antonio, 
and  if  the  testimony  of  appellee  is  to  be 
credited,  the  statutory  signals  were  not  giv- 
en by  appellant  on  approaching  the  street 
crossing. 

The  Jury  has  found  that  appellant  was 
guilty  of  negligence,  and  that  appellee  was 
not  gnilty  of  contributory  negligence.  What- 
ever may  be  the  rule  In  the  states  from 
which  the  numerous  cases  cited  by  appel- 
lant have  been  selected,  it  is  not  the  rale 
in  Texas  that  it  is  negligence  per  ae  for  a 
person  not  to  stop,  look,  and  listen  before 
going  upon  a  railroad  crossing.  A  failore 
to  use  such  precautions  is  a  matter  of  fact 
to  be  considered  by  a  jury.  The  overwhelm- 
ing weight  of  authority  in  Texas  Is  to  the 
effect  tiiat  In  the  absence  of  a  statute,  the 
failure  of  a  person  approaching  a  railroad 
crossing  to  stop,  look,  and  listen  does  not 
render  him  guilty  of  contributory  negligence 
as  a  matter  of  law.  The  authorities  on  the 
subject  are  collated  in  volume  5,  Encyclope- 
dic Dig.  Tex.  Rep.,  TlQe,  Crossings,  ppi  731, 
732. 

The  Judgment  is  affirmed. 


MUROATROXD  v.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.    Dee.  10, 

Affeai,   Aim    Ebbob   ({   509*)— Record— No- 
tice OF  Apfkai.. 

An  appeal  will  be  dismissed  where  the  rec- 
ord contams  no  notice  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  2317 ;   Dec.  Dig.  f  509.«] 

Appeal  from  Bexar  County  Oooit:  J.  R. 
Davis,  Judge. 

Mrs.  Nellie  Murgatroyd  was  convicted  of 
an  offense,  and  she  appeals.    Dismissed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  The  record  before  us  con- 
tains no  motion  for  new  trial  and  no  notloe 
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of  appeaL    Neither  does  It  contain  any  state- 
ment of  facts  nor  any  bill  of  exception. 

As  the  record  contains  no  notice  of  appeal, 
the  case  must  be  dismissed. 


SHAW  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Nor.  26, 

1913.    Reheaiing  Denied  Dec.  23,  1913.) 

1.  HoHiciDX  ({  309*)— Sudden  Anoxb— Fbab 
—Adequate  Cause— Manslauohtkb—Bvi- 
DKircK. 

In  a  prosecution  for  homicide,  accused's 
testimony  held  insufficient  to  raise  the  issue  of 
sndden  anger  or  fear  aroused  by  adequate  cause, 
and,  the  state's  evidence  indicating  a  plain  case 
of  murder,  the  court  did  not  err  m  omitting  to 
charge  on  manslaughter. 

[£2d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  849,  650,  662-655;  Dec.  Dig.  I 
309.»] 

2.  Hohicide  (I  300*)— In8TBUction»— Issues. 

Where  accused,  on  returning  from  a  hunt- 
ing expedition  armed  with  a  gun,  met  decedent 
on  a  railroad  right  of  way  and  there  engaged 
in  an  altercation  with  decedent  and  shot  him, 
the  conrt  did  not  err  in  omitting  to  charge  that, 
'when  accused  saw  decedent  on  the  railroad 
right  of  way,  he  had  the  right  under  the  law  to 
arm  himself  and  go  and  demand  an  explanation 
of  decedent's  prior  threats,  etc. 

[B!d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614,  616-620,  622-630;  Dec.  Dig. 
i  800.*] 

3.  Hohioide  (i  188*)— EviDEifCK— PxiOB  Iir- 

CABOEBATION  OF  DECEDENT. 

Where,  in  a  prosecution  for  homicide,  there 
was  no  offer  to  prove  that,  prior  to  the  killing, 
decedent's  wife  nad  informed  accused  that  her 
husband  had  served  a  two-year  term  in  the  pen- 
itentiary, accused  was  not  entitled  to  prove 
such  fact  by  decedent's  wife. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  |§  391-397 ;   Dec.  Dig.  |  188.*] 

Appeal  from  District  Court,  Kaufman 
County;  F.  L.  Hawkins,  Judge. 

Fred  Shaw  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

Fred  S.  Rogers,  of  Kaufman,  for  appel- 
lant 0.  O.  liane,  Asst  Atty.  Oen.,  for  the 
State. 

HARPER,  X  Appellant  was'  prosecuted 
and  convicted  of  murder  In  the  first  degree, 
and  his  punishment  assessed  at  Imprison- 
ment in  the  penitentiary  for  life. 

Appellant  earnestly  insists  that  the  court 
erred  In  tailing  to  submit  manslaughter  in 
his  charge,  and  of  course  this  in  every  case 
depends  upon  the  evidence  adduced.  If  the 
evidence  presents  no  "adequate  cause,"  then 
manslaughter  does  not  arise.  The  state's 
evidence  would  show  that  deceased  lived  in  a 
four-room  house  on  M'r.  Crittenden's  place; 
he  and  his  wife  occupying  two  rooms  of  the 
house,  and  Nathan  Cbartley  and  his  wife, 
Susana,  occupied  the  other  two  rooms.  About 
one  week  before  appellant  killed  the  de- 
ceased, one  night  Susana  Cbartley  left  her 
home  and  went  to  the  house  occupied  by  ap- 
pellant   He  returned  borne  with  her,  when 


Nathan  Cbartley  had  some  words  with  his 
wife  and  appellant.  The  next  morning  Mr. 
Crittenden  was  informed  of  the  matter,  and 
he  went  to  appellant  so  he  says,  and  in- 
formed him  that  he  must  keep  off  of  his  place. 
Annie  McCullough  says  at  the  request  of 
Susana  Cbartley  she  told  appellant  "that 
Susana  told  me  to  tell  him  not  to  come  on 
Mr.  Crittenden's  place  any  more;  that  Na- 
than Hicks  (deceased)  had  told  Mr.  Crittenden 
that  he  (appellant)  had  disturbed  the  peace." 
Joe  Cleavey  testified:  That  he  and  deceased 
worked  at  the  oil  mill  in  Forney.  That  de- 
ceased worked  in  the  daytime  and  he  worked 
at  night  That  be  had  requested  deceased  to 
loan  him  a  dollar,  and  deceased  bad  prom- 
ised to  do  so  that  evening.  That  when  be 
went  to  work  that  evening  he  saw  deceased 
going  down  the  railroad  track  towards  his 
home.  Tbat  appellant  was  a  short  distance 
behind  deceased.  He  (Joe)  called  to  de- 
ceased, and  requested  deceased  to  meet  him 
at  the  fence.  Deceased  turned  and  started 
back  towards  him,  and,  when  be  got  even 
with  api)ellant  he  heard  appellant  say, 
"Nath,  you  told  Mr.  Crittenden  that  I  dis- 
turbed the  peace  out  on  that  place  and  I  am 
going  to  kill  you;"  and  as  deceased  turned 
around  appellant  fired  and  killed  him.  That 
deceased  said  nothing  and  attempted  to  do 
nothing.  That  deceased  had  his  dinner  buck- 
et on  one  arm  and  his  pipe  in  his  right  hand. 
Appellant  testified  tbat  Mr.  Crittenden  had 
said  nothing  to  him  about  not  coming  on  the 
place  again,  but  that  Annie  McCullough  told 
him  that  deceased  had  said  he  had  instructed 
his  (deceased's)  wife  to  leave  the  house  when 
be  (appellant)  came  out  there;  that  appellant 
was  out  there  running  after  Susana  Cbart- 
I^;  that  if  he  (appellant)  came  out  there 
again  he  (deceased)  was  going  to  do  blm  up; 
and  that  Mr.  Crittenden  had  said  for  him 
to  stay  away  as  be  was  disturbing  the  peace. 
He  further  testified  that  on  the  day  of  the 
killing  he  had  been  hunting,  and  on  his  way 
home  came  up  with  deceased  on  the  railroad 
track,  and,  to  use  bis  own  language,  the  kill- 
ing occurred  under  the  following  circum- 
stances: "Me  and  Nathan  we  met  up  there 
and  when  we  met  up  there  I  spoke  to  him, 
says,  'Howdy,  Nath.'  He  says,  'Howdy.'  I 
says:  'Say,  Nath,  I  heard  about  some  re- 
marks you  made  about  what  you  are  going  to 
do  to  me,  and  I  heard  that  you  went  and  told 
Mr.  Crittenden  that  I  came  out  there  and 
disturbed  peace.  I  don't  know  whether  it 
Is  so  or  not  Don't  think  hard  of  me.  I 
don't  mean  no  fuss  or  nothing  like  that 
I  don't  want  to  disturb  no  peace  with  you,' 
which  I  didn't  do  it  I  didn't  aim  to  start 
no  fuss  with  him  or  nothing  like  that  To 
tell  the  truth  about  it  I  was  half  afraid  of 
blm  because  he  had  already  told  me  himself 
that  be  bad  been  to  the  pen,  and  he  would 
sooner  go  again.  Tbat  is  the  reason  I  was 
a  long  time  about  going  having  a  talk  with 
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him.  I  saTB,  'If  that  la  so,  Xath,  I  wish  ypn 
wonld  tell  me.'  He  says,  'Aw,  nigger,  go 
ahead.'  I  started  to  walk  off  firom  him.  I 
says,  'No,  I  will  ask  him  and  see  for  certain 
whether  he  did  do  this  talk.'  I  says,  'Nath, 
did  yon  tell  Mr.  Crittenden  that  I  came 
out  there  and  disturbed  peace?'  He  said  to 
me,  said,  'Let's  see.'  He  says,  'Tes,  I  want 
yon  to  stay  away  from  my  house.'  I  says; 
'Well,  can  I  not  come  ont  there  for  nothing? 
That  Is  my  own  cousin  I  come  out  there  to 
see.  I  ain't  bothered  you  In  any  way.  I  don't 
think  you  are  treating  me  right  talking 
around  and  talking  about  what  you  are  going 
to  do  to  me,  anything  that  way.  I  don't 
think  you  are  treating  me  right'  Joe  Cleavey 
called  him.  He  turned  and  started  towards 
Joe.  I  says:  'Did  you  tell  him  that?  Did 
you  tell  Mr.  Crittenden  that  I  came  out  there 
and  disturbed  peace?'  He  turned  around 
and  started  back  towards  me.  He  says,  'God 
damn  you,  don't  you  like  It?'  I  told  him  no, 
and  he  commenced  feeling  for  bis  knife  or 
something  and  started  towards  me.  I  backed 
off  from  him.  He  kept  coming.  I  backed  out 
of  the  track,  outside  in  the  dreen  we  had 
been  cutting  there.  I  backed  out  of  the 
track.  He  kept  coming.  I  says,  'Nath,  you 
had  better  get  back.'  I  told  him  the  second 
time.  I  says,  'Get  back.'  He  would  not  do  It. 
He  had  his  hands  in  his  pocket  this  way.  He 
was  coming  out  with  it  and  I  shot  then.  ,  He 
fell  with  both  hands  In  his  pockets.  That  is 
the  way  I  left  him  with  his  hands  in  his 
pocket  I  told  him  the  second  time  to  get 
back." 

[1]  To  take  the  state's  evidence,  It  Is  a 
plain  case  of  murder,  and  we  do  not  think 
the  defendant's  own  testimony  raises  the  la- 
sue  of  sudden  anger  or  fear  aroused  by  an 
adequate  cause,  and  under  such  circumstanc- 
es the  court  committed  no  error  In  failing  to 
charge  on  manslaughter.  The  court  presented 
the  Issue  of  self-defense  from  apparent  dan- 
ger, as  it  appeared  to  defendant  la  a  clear 
and  ludd  manner  and  In  a  way  not  com- 
plained of  by  appellant. 

[2]  The  only  other  complaint  of  the  charge 
Is  that  the  court  erred  in  failing  to  tell  the 
jury  "that  when  defendant  saw  deceased  on 
the  right  of  way  of  the  railroad,  then  he  had 
the  right  under  the  law  to  arm  himself  and 
go  and  demand  an  explanation."  This  Issue 
was  not  raised  by  the  testimony.  Appellant 
himself  testified  that  he  had  been  hunting 
and  explained  the  possession  of  the  gun  in 
that  way. 

[3]  The  only  ground  In  the  motion  for  a 
new  trial  complains  of  the  action  of  the  court 
in  refusing  to  permit  him  to  prove  by  de- 
ceased's wife  that  deceased  had  served  a 
two-year  term  In  the  penitentiary;  that  he 
bad  been  sent  from  Smith  county.  Appellant 
does  not  state  that  he  expected  to  prove  by 
the  witness  that  she  had  Informed  him  of 
that  fact  prior  to  the  killing.     If  be  had 


stated  that  he  had  expected  to  prove  by 
the  witness  that  she  had  Informed  him 
(appellant)  of  this  fact  before  the  killing, 
it  would  have  been  admissible.  >  But  it 
was  not  an  Issue  In  the  case  whether  or 
not  deceased  had  served  a  term  in  the  peni- 
tentiary. The  court  permitted  appellant  to 
testify  that  he  had  been  told  by  deceased 
himself  that  he  had  served  a  term  in  the 
penitentiary,  and  the  state  In  no  way  ques- 
tioned this  testimony.  Appellant  also  testi- 
fied that  he  had  been  Informed  that  deceased 
was  a  dangerous  man,  but  the  witnesses 
whom  he  questioned  on  this  point  testified 
that  they  had  never  heard  of  deceased's  rep- 
utation being  that  of  a  dangerous  and  violent 
man.  The  testimony  of  thb  wife  of  deceased 
that  he  had  been  In  the  penitentiary  might 
tend  slightly  to  support  the  testimony  of  ap- 
pellant that  he  had  been  Informed  by  de- 
ceased that  he  had  served  a  term  in  the 
penitentiary;  but  as  the  state  did  not  ques- 
tion that  fact  It  Is  not  such  a  matter  as  wUl 
call  for  a  reversal  of  the  case. 
The  Judgment  is  affirmed. 


CHAPPEI/L  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  10, 
igi3.) 

1.  Criminal  Law  (J  1169*)  —  Appeal  —  Veb- 

DICI^-EVIDENCE. 

A  conviction  supported  by  evidence  will  not 

be  disturbed  on  appeal,  though  otber  evideace 

introduced  would  have  authorized  an  acquittal. 

[Ed.    Note. — For   other   cases,   'see    Criminal 

Law,   CenL  Dig.   H   3074-3083;    Dec.   Dig.  { 

2.  Cbiuinai.  Law    (5   698*)— Continuance— 
Absence  of  Witnesses. 

An  application  for  a  continuance  for  ab- 
sence of  witnesses  was  properly  denied  for  lack 
of  diligence  in  attemptimg  to  procure  their  at- 
tendance, where  the  first  process  issued  for  tlie 
only  two  witnesses  who  tailed  to  appear  was 
not  served  upon  them  because  they  were  not  in 
the  county,  and  the  second  was  issued  on  the 
day  of  trial,  though  defendant  knew  tbat  such 
witnesses  had  left  the  bounty  and  resided  at 
certain  other  places  in  the  state. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1335-1341;  Dec  Dig.  $ 
698.*] 

3.  CanaNAi.  Law   ({    942*)— New    Tbiai.— 
Newlt  Dibcovesed  jcvidenos. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  was  properly  denied 
in  a  criminal  case,  where  it  appeared  tbat  not 
only  was  such  evidence  impeaching,  but  that 
proper  diligence  bad  not  been  exercised  to  pro- 
cure it  at  the  trial. 

[Ed.  Note. — ^For  other  cases,  see  Crimina' 
Law.  Cent  Dig.  $12816,2331,  2332;  Dec  Di- 
§  942.*] 

Appeal  from  Wood  County  Court;  R.  E. 
Bozeman,  Judge. 

Sid  Chappell  was  convicted  of  carrying  a 
pistol,  and  appeals    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Geo.,  for  the  State. 

PBENDERGAST,  P.  J.  AppeUant  was  in- 
dicted, tried,  and  convicted  for   unlawfully 
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carrying  a  pistol,  and  tbe  jury  assessed  bis 
punishment  at  the  lowest  prescribed  by  law — 
a  fine  of  $100. 

[1]  The  evidence  by  the  Btate  was  amply 
sufflclent  to  sustain  the  conyictlon.  Two 
witnesses  testified  positively  that  appellant 
bad  on  his  person,  at  tbe  time  charged,  a 
pistol.  He  denied  this,  and  introduced  sever- 
al witnesses,  tending  to  show,  and  who  testi- 
fied, that  he  did  not  have  a  pistol  ob  this 
occasion,  which  was  amply  saflSdent  to  au- 
thorize the  jury  to  acquit  liim,  but  this  mat- 
ter was  for  tbe  lower  court  and  the  Jury; 
and,  they  believing  the  state's  witnesses  and 
not  his,  this  court  cannot  reverse  on  that 
account. 

[2]  Appellant  contends  that  the  court 
erred  in  overruling  bis  motion  for  a  continu- 
ance. Tbe  record  shows  this  state  of  facts: 
The  indictment  against  appellant  was  filed 
May  7,  1913,  in  the  district  court.  On  the 
same  day  tbe  district  court  entered  a  proper 
order  transferring  tbe  case  to  the  connty 
court  Tbe  proper  transcript  was  made  out 
and  filed  in  the  county  court  on  May  lOtb. 
On  tbe  same  day  tbe  clerk  issued  the  proper 
capias,  which  was  executed  on  the  12th  by 
the  sheriff  arresting  tbe  appellant,  and  his 
then  giving  bond  to  appear  on  July  7th  fol- 
lowing— the  first  day  of  the  next  term  of 
court  Appellant  had  no  process  for  any 
witness  issued  until  June  16tb.  Then  be 
had  It  Issued  for  six  witnesses.  All  of  these 
witnesses  appeared  and  testified  in  the  case, 
except  two.  When  the  case  was  called  on 
July  7th  for  trial,  he  then  made  a  motion 
for  a  continnance  on  account  of  the  absence 
of  four  of  said  witnesses,  two  of  them,  as  the 
record  shows,  afterwards  appeared  and  tes- 
tified in  the  case,  but  two  did  not  Tbe  rec- 
ord further,  without  contradiction,  shows 
that  appellant  and  these  two  absent  wit- 
nesses were  residents  of  the  same  little  town 
In  that  connty,  and  bad  been  for  a  long  time 
prior  thereto  and  afterwards.  He  knew  that 
they  were  the  most  important  witnesses  he 
bad.  His  motion  for  continuance  shows  that 
their  testimony  was  material.  One  of  these 
witnesses,  Vester  Hagler,  a  married  man 
with  a  wife  and  two  children,  who  lived  In 
the  same  little  town  that  appellant  lived  In, 
and  appellant  knew  it  left  tbe  town  for 
Ft  Worth,  and  went  to  Ft  Worth  to  his 
uncle's  to  obtain  employment  on  June  14tb, 
two  days  before  appellant  had  his  first  pro- 
cess for  this  witness  Issued,  and  at  tbe  time 
of  the  trial  he  was  still  in  Ft  Worth,  and 
had  not  returned  to  bis  home;  that  bis 
other  witness,  Eugene  Weeks,  who  also  lived 
In  tbe  said  same  little  town,  and  had  for 
many  years,  left  there  and  went  to  Sanger  In 
Denton  county  on  May  30th,  and  remained 
there  and  was  there  until  after  this  trial. 
Appellant  bad  no  other  process  Issued  for 
these  witnesses,  or  either  of  them,  to  the 
county  of  tbeir  residence,  or  to  Denton  or 
Tarrant  county,  where  they  bad  respectively 


gone,  untQ  the  very  day  that  his  case  was 
called  for  trial  and  was  tried.  These  facts 
affirmatively  show  such  a  clear  lack  of  dili- 
gence on  tbe  part  of  appellant  to  in  no  way 
entitle  him  to  a  continuance  on  account  of 
these  witnesses,  or  either  of  them.  Giles  v. 
State,  148  S.  W.  321. 

[3]  Appellant  lias  but  two  complaints. 
One  Is  to  tbe  overruling  of  tbe  motion  for 
continnance  above  discussed.  The  other  is 
bis  claimed  newly  discovered  evidence.  He 
presents  the  affidavit  of  a  witness  by  whom 
he  exipected  to  prove  newly  discovered  evi- 
dence. Tbe  proposed  testimony  would  go 
solely  to  impeach  one  of  tbe  state's  witness- 
es. The  record  also  shows  no  sufficient  dili- 
gence to  discover  this  testimony,  and  does 
not  show  such  diligence  as  is  necessary  to 
entitle  him  to  a  new  trial  on  that  account 
even  if  the  testimony  had  not  been  solely  for 
impeachment  purposes.  No  error  is  shown 
by  tbe  court's  overruling  the  motion  for  new 
trial  on  that  account  Oray  v.  State,  144  S. 
W.  283. 

There  being  no  error  shown,  the  Judgment 
Is  affirmed. 


MATULA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  10, 
1913.) 

1.  Cbiminal  Law  (|  1020*)  —  Appeal  —  Ap- 
peal FROM  Inferior  Court. 

Where  a  criminal  prosecution  has  been  ap- 
pealed from  an  inferior  court  to  the  conn^ 
court  and  there  dismissed,  the  appellant  may 
procure  a  further  appeal  to  the  Court  of  Crim- 
inal Appeals  in  conformity  with  the  law;  such 
cases  not  being  within  the  statute  prohibiting 
an  appeal  where  the  fine  assessed  in  the  county 
court  on  appeal  from  an  inferior  court  is  less 
than  1100. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1020.»] 

2.  Criminal  Law  (|  1017*)  —  Appeal  fbom 
Inferior  Cottbt^-Trial  de  Novo. 

Where  accused  on  appeal  to  the  county 
court  from  a  conviction  in  the  corporation  court 
is  deprived  of  tbe  right  to  a  trial  de  novo  to 
which  he  is  entitled,  be  may  enforce  such  right 
by  a  further  appeal  to  the  Court  of  Criminal 
Appeals. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2572-2676,  2589 ;  Dec.  Dig. 
I  1017.*] 

3.  Bail  (|  68*)— Recognizance— Requisites. 

Where  recognizance  on  appeal  in  a  crim- 
inal case  failed  to  recite  one  of  the  causes  in 
statutory  form  which  requires  that  the  appel- 
lant abide  tbe  judgment  of  the  Court  of  Crim- 
inal Appeals  "in  this  case"  the  recognizance 
was  insufiicient  to  sustain  the  appeal. 

[EA.  Note. — For  other  cases,  see  Bail,  Gent. 
Dig.  i  286;    Dec.  Dig.  |  68.*] 

Appeal  from  Ft.  Bend  County  Court;  W.  I. 
McFarlane,  Judge. 

Frank  Matula  was  convicted  of  using  lan- 
guage calculated  to  provoke  a  breach  of  tbe 
peace,  and  be  appeals.    Dismissed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  tbe  State. 
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DAVIDSON,  7.  Appellant  was  convicted 
for  using  language  calculated  to  provoke  a 
breach  of  the  peace.  The  conviction  occurred 
in  the  corporation  court  The  case  went  on 
appeal  to  the  county  court,  where  it  was 
dismissed  on  motion  of  the  county  attorney. 
Another  appeal  bond  was  given  after  the  first 
motion  was  sustained,  and  to  this  also  a  mo- 
tion to  dismiss  was  Interposed  and  sustained 
by  the  court  From  this  action  of  the  court 
this  appeal  is  prosecuted. 

[1]  Where  a  case  has  been  appealed  from 
an  inferior  court  to  the  county  court  and 
there  dismissed,  the  appellant  would  have  the 
right  to  prosecute  an  appeal  in  conformity 
with  the  law.  Cases  of  this  character  are 
not  within  the  purview  of  the  statute  which 
prohibits  an  appeal  where  the  fine  is  less 
than  $100  In  the  county  court  when  appealed 
from  an  Inferior  court. 

[2]  If  appellant  complies  with  the  law  he 
is  entitled  to  a  trial  de  novo,  and  where  he  is 
deprived  of  that  trial  he  is  entitled  to  an 
appeal  to  this  court  for  revision  of  the  action 
of  the  court  dismissing  his  appeal  in  the 
county  court . 

[S]  The  trouble,  however,  is  the  recogni- 
zance entered  into  by  appellant  Is  not  in  com- 
pliance with  the  statute,  for,  among  other 
things,  the  recognizance  falls  to  recite  one  of 
the  causes  in  the  statutory  form  which  re- 
quires the  appellant  to  abide  the  Judgment  of 
the  Ck)urt  of  Criminal  Appeals  "in  this  case." 
The  language  "in  this  case"  is  omitted.  This, 
under  a  great  number  of  decisions,  is  held  to 
be  insufiSdent.  That  language  or  expression 
must  be  employed  in  the  appeal  recognizance. 
We  would  be  inclined,  however,  if  we  enter- 
tained jurisdiction  and  tried  the  case  on  its 
merits,  to  sustain  the  action  of  the  county 
court  in  dismissing  the  appeal  for  want  of  a 
sufladent  bond  in  the  county  court  to  Justify 
the  appeal  from  the  county  court 
However,  the  appeal  is  here  dismissed. 


LEONARD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  10, 

1913.) 
Appeai.  and  Error  (8  695*)— Record— Faotb. 
Where  the  facts  are  not  sent  up  with  the 
appeal  record,  an  objection  that  the  evidence 
is  insufiScient  to  support  a  conviction  cannot  be 
reviewed. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8§  2911-2914;  Dec.  Dig.  { 
e96.»] 

Appeal  from  Johnson  County  Court;  J.  B. 
Haynes,  Judg& 

George  Leonard  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

C.  B.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  J.  Appellant  prosecutes  this 
appeal  from  a  conviction  for  violating  the 
local  option  law.    The  only  ground  of  the 


motion  for  new  trial  is  the  alleged  Insufficien- 
cy of  the  evidence  to  support  the  conviction. 
The  facts  are  not  before  us,  not  having  been 
sent  up  with  the  record.  In  this  condition 
of  the  record  there  is  nothing  to  tevima. 
The  judgment  la  affirmed. 


HAMPTON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  10, 

1813.) 

1.  CannNAL  Law  (|  1099*)  —  STAimKirr  or 
Pacts— FiuNO— Time. 

Where  accused  was  convicted  at  a  term  of 
the  county  court  which  adjourned  August  16tb. 
and  his  statement  of  facts  was  not  filed  until 
September  15th  following,  it  was  not  filed  with- 
in the  required  20  days  after  adjounuaent  of 
the  court  and  could  not  therefore  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2866-2880;  Dec.  Dig.  { 
1099.*] 

2.  CannNAi.  Law  (|  1097*)— AwKAt— Statk- 

KERT   OF  PaOTB— NbCESBITT— iRStTFFICIKNCT 

or  Evidence. 

Insufficiency  of  evidence  to  support  a  con- 
viction, alleged  as  a  basis  for  new  trial,  cannot 
be  reviewed  on  appeal  in  the  absence  of  a  state- 
ment of  facts. 

[Ed.  Note.— For  ether  cases,  see  Criminal 
Law,  Cent  Dig.  U  2862,  2864.  2926.  2934. 
2938,  2939,  2941,  2942,  2947;  Dec.  Dig.  { 
1097.*] 

Appeal  from  Ft  Bend  County  0)urt;  W.  L 
McFarlane,  Judge. 

Tom  Hampton  was  convicted  of  aggravated 
assault  on  an  officer,  and  he  appealsl  Af- 
firmed. 

C.  E.  Lane,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  J.  This  conviction  was  for 
aggravated  assault  upon  an  officer.' 

[1  ]  The  court  adjourned  on  the  16th  day  of 
August;  the  statement  of  fticts  was  filed  on  the 
15th  of  September.  This  bMng  a  case  tried 
in  the  county  court  the  statement  of  facts 
to  be  considered  ought  to  have  been  filed 
within  20  days  from  the  adjournment  of 
court  As  the  statement  of  facts  was  filed 
more  than  20  days  after  adjournment  of 
court,  it  cannot  be  considered  under  the  deci- 
sions. 

[2]  The  motion  for  new  trial  is  based  on 
the  alleged  insufficiency  of  the  evidence.  Id 
the  absence  of  the  statement  of  fiicts,  this 
ground  of  the  motion  for  new  trial  cannot  be 
considered. 

The  judgment  Is  aiBrmed. 


JOBd  V.   STATBL 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  3, 
1913.) 

1.  Cbikinai.  Law  (i  607*)— OoBBOsoBATioit. 
As  regards  necessity  of  corroboration,  poe 
was  an  accomplice  to  any  burglary,  from  whici 
defendant  obtained  whisky,  he  having  after  the 
transaction    got    from    defendant    and    drunk 
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some  of  the  whisky,  knowing  beforehand  th&t 
the  "raid,"  as  he  termed  it,  was  to  be  made, 
and  nnderstanding  that  the  whieky  came 
from  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w^  Cent  Dig.  ||  1082-1096;    Dec.   Dig.   i 

2.  Cbikinai.  I<aw  (i  1000*)— Rbvibw— Nbcks- 

siTT  OF  Bills  of  Exobptiok. 

In  the  absence  of  bills  of  exception, 
pounds  of  motion  for  new  trial,  remarks  of 
prosecuting  officers,  application  for  continuance, 
and  objections  to  evidence  cannot  be  considered 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  2653,  2789,  2803-2822, 
2825-2827,  2027,  2928,  2948,  £204;  Dec.  Dig. 
1000.*] 

S.  BuBai.utT  (I  8*)— PtraPosE  of  BBBAKma. 
If  the  wrecking  of  saloons  was  for  the  par- 
pose  of  stealing  goods  from  them,  all  present 
and  enraging  in  it  would  be  guilty  of  burglary, 
bnt  if  the  breaking  was  actuated  only  by  a  mob 
and  riot  spirit  with  no  intent  to  appropriate 
the  property,  there  was  no  burglary. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  H  24-27;  Dec.  Dig.  {  3.*] 

4.  BUBOULXT    (I    42*)— SUITFIOIBNOT    OF    BtI- 
DBNOX. 

Two  saloons  having  been  raided  at  the 
same  time,  evidence  merely  that  defendant  had 
some  whisky  shortly  after,  and  that  he  said 
it  came  from  the  raid,  is  insufficient  to  convict 
him  of  buiglary  of  one  of  the  places,  though 
whisky  of  that  kind  was  in  snch  saloon;  it  not 
being  shown  the  same  kind  was  not  in  the 
other. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  |{  80,  104-107;   Dec  Dig.  {  42.*] 

Aitpe&l  from  District  Court,  Tarrant  Coun- 
ty;  B.  H.  Buck,  Judge. 

Jade  Jobe,  alias  Grundy  Jobe,  was  con- 
victed of  burglary,  and  appeala  Reversed 
and  remanded. 

C.  E.  Lane,  Aast  Atty.  Qen^  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
cif  burglary;  his  punislunent  b^ng  assessed 
at  two  years'  confinement  In  the  penitentiary. 

The  alleged  owner  of  the  house  and  prop- 
erty was  Joe  Patterson.  Patterson  was  the 
owner  of  a  saloon  located  on  East  Ninth 
street  in  Ft  Worth,  and  had  been  in  that 
business  for  eight  years,  and  was  so  engaged 
in  it  on  the  night  of  the  15th  of  May,  when 
this  matter  is  alleged  to  have  occurred. 
When  he  left  his  house  at  night  it  was  In 
good  condition  and  properly  closed.  Some  of 
the  openings  were  glass  windows.  He  says 
that  there  were  no  bricks  about  the  build- 
ing ;  when  he  left  it  in  the  afternoon  every- 
thing was  all  right,  and  no  breakage  about 
it  The  next  morning  when  he  came  down, 
somewhere  between  10  and  11  o'clock,  it  had 
been  broken ;  all  the  windows  had  been  bro- 
ken and  a  door  forced  open;  the  mirrors 
In  the  saloon  were  all  broken.  "The  front 
of  the  saloon  was  all  torn  up ;  the  doors  and 
\vlndows  were  all  knocked  out,  or  rather  the 
windows  were,  and  the  doors  broken  in,  and 
seemed  like  the  locks  had  been  knocked  open 
with  a  heavy  Instrument  of  some  kind,  crow- 


bar or  something.  There  was  glass  and 
empty  bottles  on  the  floor,  and  furniture  and 
everything  else  all  torn  up.  The  furniture 
inside  the  building  was  torn  up  In  there, 
everything  broke,  whisky  cases,  bar  fixtures, 
and  everything  In  there;  some  of  the  bar 
seemed  to  have  been  turned  over — that  is, 
the  back  bar — and  it  was  aU  down  there,  the 
work  board  and  everything  was  torn  up  and 
torn  to  pieces.  I  missed  about  $2,000  worth 
of  whisky,  $200  or  $800  worth  of  cigars,  and 
wine,  and  all  such  as  that,  I  found  a  few 
bottles  there  and  boxes.  I  left  about  2,000 
or  3,000  dgars  and  two  barrels  of  whisky, 
and  that  had  never  been  bunged;  I  left  be- 
tween 80  and  100  cases  of  whisky ;  I  left  cham- 
pagne, and  I  did  not  find  any  of  that  The 
stuff  that  I  had  left  there  the  night  before 
was  all  gone  next  morning ;  there  might  have  - 
been  two  or  three  boxes  there."  Speaking 
inrtlcularly  of  the  goods  he  had  on  hand,  he 
uses  this  language :  "I  had  on  hand  Epwortb 
whisky;  that  was  In  bottles;  then  I  had 
some  Maxwell  whisky  in  bottles;  then  I 
handled  Jersey  Creme;  that  Is  In  bottles; 
then  I  handled  Myrtle  Springs;  that  Is  In 
bottles;  then  I  had  my  barrel  goods,  Jersey 
Creme  and  Kentucky  Home,  and  all  sndi 
stuff  in  barrels;  that  Is  the  way  I  left  my 
stuff.  Then  I  had  the  John  W.  Brooks  whis- 
ky In  bottles.  I  think  McGar  handled  that 
whisky,  too.  McGar's  place  was  60  or  75 
feet,  I  guess,  from  my  place,  just  across  the 
street"  We  might  say  here  that  McGar's 
place  was  also  wrecked.  This  witness  knew 
nothing  about  who  broke  into  his  saloon  of 
his  own  personal  knowledge,  and  says:  "I 
cannot  swear  that  this  defendant  had  any- 
thing to  do  with  that  or  not  I  don't  claim 
that  I  know  all  the  brands  of  whisky  that 
are  handled  by  the  saloon  men  in  Ft  Worth ; 
as  a  matter  of  fact  they  all  handle  different 
brands.  I  purchase  from  all  these  different 
wholesale  houses  here,  some  of  the  stuff.  The 
furniture  and  stuff  in  there  was  all  torn  up. 
They  broke  my  mirrors,  all  of  them.  They 
broke  the  big  mirror  back  against  the  wall; 
that  was  broken  all  to  pieces."  He  did  not 
see  many  broken  bottles ;  but  it  seemed  like 
they  were  all  packed  off  and  carried  off.  The 
front  is  glass;  the  doors  are  double  doors. 
The  glass  front  was  all  broken  to  pieces.  The 
building  is  a  two-story  building ;  there  are 
rooms  over  the  saloon,  being  a  rooming  house. 
He  says  there  is  a  private  club  in  there  and 
rooms;  some  windows  in  the  upper  part  of 
the  house  were  broken. 

Vann  Childress  testified  he  was  working 
on  the  night  of  this  transaction  at  Joe  Vlck- 
ery's  barber  shop.  That  Jobe  worked  there 
on  the  second  diair.  He  says:  "I  don't  know 
just  the  date  but  I  seen  him  next  morning 
after  that  raid ;  I  saw  him  about  10  minutes 
to  6  next  morning;  he  came  Into  the  shop 
there ;  he  had  four  quarts  of  whisky  and  a 
quart  of  wine ;    he  sold  me  one  bottle ;    I 
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gare  him  50  cents  for  It;  I  bought  a  quart 
of  Jersey  Creme.  I  seen  several  bottles,  oue 
broken  one,  as  I  came  from  breakfast  He 
asked  me  where  I  went  the  nlt^t  of  the  raid, 
and  I  told  him  I  went  home,  and  he  says 
'Good  reason  yon  did  go  home' ;  I  says,  'Tes'  I 
thought  It  was;  I  let  my  conscience  be  my 
guide.  He  had  a  pocketful  of  cigars;  he 
asked  me  was  I  going  to  stay  there,  and  I 
says,  'Tes';  I  asked  him  was  he  going  to 
stay  there,  and  he  says  'Yes,'  and  I  says,  'I 
am  going  to  breakfast,'  and  after  I  came 
back  there  from  breakfast  he  opened  a  quart 
of  wine  him  and  his  brother  bad  been  drink- 
ing. He  said  he  tiad  been  out  in  that  raid 
the  night  before.  He  never  said  nothing  par- 
ticularly to  me  that  morning,  just  different 
men  coming  in  that  they  were  working  on 
and  talking  together  and  were  talking  about 
the  raid  that  night,  but  I  never  paid  any 
attention  to  that  at  all.  That  was  the  next 
morning  after  the  raid.  ♦  *  •  I  went 
home  that  night  of  that  raid.  I  went  home 
because  there  was  a  gang  around  up  here, 
and  I  did  not  want  to  get  into  anything,  and 
I  knew  about  what  they  were  going  to  do  so 
I  went  home.  I  ]ust  had  a  suspicion  what 
they  were  going  to  do ;  that  they  were  going 
to  do  something,  and  I  went  hom&  I  don't 
know  exactly  where  Jack  got  this  whisky; 
he  said  he  was  going  out  in  the  raid.  This 
conversation  took  place  over  at  the  shop 
where  we  were  both  working.  I  never  saw 
anybody  else  but  Blubber  at  the  time  he  gave 
me  the  wine;  Blubber  was  in  there.  There 
was  nobody  present  in  the  shop  that  morning 
when  I  had  that  conversation  except  me  and 
dim."  Speaking  of  the  conversation  he  had 
with  one  of  the  attorneys,  Mr.  Baldwin,  he 
says :  "I  told  him  I  had  been  out  early  that 
morning,  and  he  came  in  there.  I  did  not  de- 
scribe the  kind  of  whisky  he  had.  I  don't 
know  that  I  am  sore  about  them  tearing  up 
all  these  darkles'  property;  I  can't  pay  no 
mind  to  what  some  other  nigger  done;  it  is 
none  of  my  business." 

The  witness  Merrett  says  he  saw  defend- 
ant about  1  o'clock  that  night,  and  had  a  con- 
versation with  him.  "Henry  Vaughn  and 
myself  had  been  there  to  the  jail,  or  here  on 
the  steps  watching  the  crowd  at  the  Jail,  and 
we  went  home  and  stopped  in  over  there  to 
eat  a  lunch;  we  both  room  at  the  Scott 
hotel,  and  Grundy  had  some  whisky ;  he  4iad 
four  quarts  of  whisky,  as  I  remember;  that 
is  what  I  seen.  I  remember  one  brand  was 
Mitchell  Spring  or  Myrtle  Spring  and  the  oth- 
er Jersey  Creme ;  I  don't  remember  the  oth- 
er brands.  The  bottles  were  sealed.  He  had 
some  cigars  in  his  pocket;  there  was  about 
a  dozen  in  the  upper  coat  pocket,  and  a  can 
of  cigars  in  bis  lower  coat  pocket  He  didn't 
say  where  he  got  this  stufF.  He  said  he  had 
been  down  here  and  had  plenty  of  whisky 
and  wanted  to  sell  some.  He  tried  to  sell 
some  to  me ;  he  said  he  would  take  $3.50  for 
four  quarts.    I  don't  remember  that  he  men- 


tioned what  part  of  town  he  had  been  In.  I 
don't  remember  what  he  said  about  the  raid. 
•  •  •  .  There  was  nothing  else  said  there 
by  the  defendant  with  reference  to  where  he 
had  been  the  night  before  or  what  he  had 
been  doing.  I  stated  we  had  been  over  there 
at  the  courthouse  steps  watching  the  crowd 
at  the  jail,  and  I  just  came  from  around 
there  to  this  restaurant;  there  was  quite  a 
crowd  around  there.  I  was  not  in  the 
crowd  at  the  jail,  but  I  was  over  here  and 
saw  them  going  down  Commerce  street;  they 
were  going  in  the  direction  of  the  negro 
raid ;  I  understood  that  was  on  Ninth  street 
When  I  saw  them  they  were  just  starting  out 
going  like  a  bunch  of  hounds,  right  down  this 
street,  and  then  I  was  here  as  they  came 
back;  I  was  here  on  the  steps  in  front  of 
the  courthouse  when  they  came  ba<^.  I 
would  say  it  was  10 :30  or  11  that  I  saw  them 
go  down  there.  I  did  not  pay  much  attention 
to  how  many  did  go  down,  but  there  was  a 
big  noise,  and  I  heard  the  noise  that  came 
from  them.  They  were  just  yelling  and  talk- 
ing. I  was  out  here  when  they  came  up  the 
street;  there  was  more  than  a  hundred  came 
up  the  street  That  nigger  killing  that  po- 
liceman is  what  1  think  caused  all  that  ex- 
citement, and  I  taken  that  crowd  to  be  the 
rioters  that  went  down  that  way.  I  did  not 
follow  them  to  see  what  they  were  going  to 
do." 

The  witness  Schwaln  testified  that  he  was 
night  captain  of  the  police  force  on  the  night 
of  this  raid.  He  says:  "The  saloons  that 
were  raided,  as  well  as  I  remember,  was 
Joe  Patterson's  place  and  McGar's;  I  don't 
remember  of  there  being  any  others.  I  mean 
by  raided  that  they  just  stampeded  the  saloon 
and  stole  a  lot  of  stuff  out  of  there.  They 
threw  stones,  a  shower  of  stones,  that  broke 
out  the  windows  and  broke  the  fumitore  and 
mirrors.  I  understand  they  made  some 
noise;  I  was  not  present  myself.  I  went  by 
indications  when  I  said  they  had  stampeded. 
I  went  down  there  early  the  next  morning. 
It  looked  as  though  a  cyclone  had  passed 
through  there,  and  the  street  was  literally 
covered  with  brick,  both  small  stones  and  big 
enough  to  carry  in  your  pockets,  l^ey  bad 
been  in  Joe  Patterson's  place.  McOar's  place 
was  also  broken  into.  Then  there  was  a 
bank  there  and  drug  store,  jewelry  shop ;  it 
all  happened  about  the  same  time.  It  looked 
like  they  had  come  there  to  destroy  proper- 
ty ;  it  was  a  riot  that  resulted  from  this  ex- 
citement here  tliat  day." 

The  witness  Morris  testified  that  he  was 
14  years  of  age,  and  had  been  working  at 
the  Savoy  Theater,  and  lived  with  his  father 
and  mother  on  Weatherf ord  street  his  father 
b^ng  Dr.  Morris.  "I  was  down  on  Ninth 
street  the  night  there  was  some  saloons 
broken  into.  I  was  on  the  opposite  side  of 
the  street  I  heard  some  windows  crash  in 
and  bricks  going  through ;  I  could  not  swear 
who  tbrowed  the  bricks,  and  I  saw  people 
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coming  out  and  brim^ng  whisky  oat  After 
tbis  glass  crashed  I  saw  people  going  in 
there;  I  conld  not  see  them  all,  they  were 
going  In  so  fast ;  they  were  aU  men ;  when 
they  came  out  they  had  whisky  In  their 
hands ;  some  of  them  had  whole  boxes  of  ci- 
gars and  cigarettes  and  Bull  Durham.  They 
were  Just  getting  whisky  and  coming  out 
with  it  They  were  all  white  men;  some 
of  them  were  young  men,  and  some  of  them 
were  pretty  old.  I  did  not  go  up  to  the  sa- 
loon where  they  were  bringing  It  out  I 
don't  believe  I  know  this  defendant  I  knew 
some  of  the  people  who  were  bringing  whisky 
out  of  there;  I  knew  a  few  boys.  I  didn't 
stay  there  until  they  cleaned  up  that  saloon. 
I  Just  stayed  about  five  minutes  and  left  I 
could  not  teU  who  it  was  broke  it  open;  I 
was  coming  down  this  way  when  they  broke 
the  glass;  I  had  Just  ^lot  off  from  work. 
They  didn't  go  against  the  door;  the  bricks 
were  flying ;  there  was  10  or  12  people  throw- 
ing bricks  and  a  big  bunch  around  them. 
I  guess  there  was  a  thousand  people  there,  I 
did  not  count  them.  The  bricks  were  flying 
through  the  air,  and  they  broke  open  the 
doors  and  windows ;  I  saw  some  people  go- 
ing in  there ;  Just  a  big  crowd  of  them  went 
in  there  as  soon  as  the  doors  were  opened, 
they  all  went  in  there,  and  they  commenced 
carrying  it  out;  they  were  handing  it  out 
around  to  some  of  the  boys  around  there; 
some  fellow  would  go  in  there  and  get  some 
stuff,  and  come  out  and  pass  it  out  around 
to  the  rest  of  them  there." 

The  witness  Musick  testified  be  was  around 
at  the  courthouse  about  11:15  or  11:20  o'doick 
that  night ;  that  he  saw  the  defendant  there ; 
saw  him  in  the  crowd  in  front  of  the  JaU; 
"he  was  talking,  but  I  could  not  call  to  mind 
the  exact  words  he  said  there  at  the  Jail;  I 
could  not  tell  you  how  long  he  was  there ;  I 
seen  bim  in  the  crowd.  Just  like  I  seen  ser- 
eral  others  there;  I  did  not  notice  any  one 
particularly  or  when  they  left;  this  crOwd 
remained  there  up  to  near  1  o'clock,  maybe 
a  little  later  than  that  and  then  it  dispersed. 
The  crowd  was  coming  and  going  all  the 
time;  individuals  would  break  out  of  the 
crowd  and  leave,  and  then  others  would 
come  in.  I  did  not  see  a  great  number  of 
them  leave  and  go  in  any  particular  direc- 
tion; I  seen  a  bunch  return.  I  did  not  see 
this  man  in  any  crowd  that  was  down  on 
East  Ninth  street  I  did  not  know  at  the 
time  I  was  at  the  Jail  what  had  transpired 
down  on  Ninth  street  I  went  down  to  Joe 
Patterson's  saloon,  and  the  doors  were  open 
and  all  glass  was  broken  out;  the  inside  of 
the  saloon  was  nearly  completely  demolished, 
as  nearly  so  as  anything  could  be.  There 
was  no  stock  of  goods  in  it;  they  were  all 
gone." 

The  witness  Flippin  testified  tliat  he  had  a 
conversation  with  two  men,  one  bdng  de- 
fendant the  other  man  doing  most  of  the 
talking;  that  during  the  conversation  they 
Informed  him:  "Xon  want  to  be  away  from 


your  be^t  np  about  the  coarfhonse  about  9 
o'clock,  and  he  says,  'We  are  going  to  take 
that  nigger  out — those  niggers  out  and  hang 
them  or  burn  them,  all  three  of  them' ;  says 
'We  are  going  to  raise  thunder,'  or  something 
to  that  effect  up  here  at  that  time  I  told 
him  I  would  not  be  on  duty,  and  had  nothing 
to  do  with  it;  ttiat  I  went  off  at  or  before 
9  o'clock  and  would  not  be  there  at  that 
time  at  all.    I  rung  off  at  8'.30." 

Another  witness  says  he  saw  defendant  a 
couple  of  times  the  night  of  this  transaction ; 
the  first  time  he  supposed  about  9  or  9:30 
o'clock,  and  the  second  time  about  11  or  12 
o'clock,  or  maybe  after  12.  The  last  time 
he  had  some  cigars  and  whisky  and  some 
champagne;  some  Mumms  extra  dry.  He 
said  he  had  been  down  on  Ninth  street  Be 
says:  "I  don't  know  where  that  whisky,  wine, 
and  cigars  came  from.  I  don't  know  whether ' 
he  went  down  there  and  stole  them,  or 
whether  somebody  gave  them  to  him ;  il  did 
not  see  the  saloon  they  came  from;  all  I 
know  is  that  he  said  he  had  got  some 
from  down  on  Ninth  street  That  was  the 
night  after  the  raid;  about  an  hour  after 
the  raid,  I  suppose,  I  am  not  sure." 

This  is  the  case  practically  in  full  on  the 
facts. 

[1]  From  the  evidence  of  the  witness  Child- 
ress he  is  an  accomplice,  if  appellant  is 
guilty.  He  drank  and  got  some  of  the  whisky 
from  defendant  after  the  transaction,  know- 
ing beforehand,  he  says,  the  raid  was  going 
to  occur,  and  understanding  that  this  whisky 
came  "from  the  raid,"  as  he  terms  it  His 
testimony  to  connect  the  defendant  with  the 
burglary  would  have  to  be  corroborated,  and 
this  would  apply  to  any  witness  who  received 
or  bought  any  of  the  whisky  from  appellant, 
if  the  whisky  came  out  of  Patterson's  saloon. 
This  remark  is  made  in  a  general  way  to 
show  their  testimony  would  not  be  sufiSdent 
unless  corroborated. 

[2]  There  are  some  grounds  of  the  motion 
for  new  trial  that  cannot  be  considered  in 
the  absence  of  bills  of  exception:  The  re- 
marks of  the  prosecuting  officers,  the  appli- 
cation for  continuance,  and  objections  to  some 
of  the  testimony.  There  are  no  bills  of  ex- 
ception, and  these  matters  are  in  no  way  ver- 
ified and  pass  out  of  consideration. 

[S,  4]  Appellant  insists  that  the  evidence 
is  not  sufllcient  The  writer  is  inclined  to 
the  opinion  that  this  contention  is  correct 
To  sum  up,  in  a  general  way,  this  evidence 
shows  that  a  policeman  had  been  killed  by 
a  negro,  and  that  a  mob  bad  gathered  around 
the  Jail  for  the  purpose  of  securing  this  ne- 
gro, as  well  as  two  others.  In  this  they 
seemed  to  have  failed,  and  then  they  passed 
from  the  Jail  down  the  street  and  tore  up 
the  saloons  belonging  to  McGar  and  Patter- 
son; wrecked  thran  to  such  an  extent  that 
the  captain  of  the  night  police  said  it  looked 
like  a  cyclone  had  passed  through  that  part 
of  the  town.  No  witness  places  appellant 
present  at  the  wrecking  of  the  saloons;   no 
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one  identlfles  the  whisky  as  cotnlng  out  of  Pat- 
terson's saloon,  nnless  it  be  contended  that  the 
fact  that  appellant  had  a  bottle  of  Jersey 
Greme  and  a  bottle  of  Champagne,  Mumms  ex- 
tra dry,  and  a  bottle  of  Mitchell  or  Myrtle 
Spring  whisky.  Patterson  had  In  his  house 
champagne;  he  does  not  say  It  was  Mumms 
extra  dry.  He  had  also  Jersey  Creme  and 
Myrtle  Springs  whisky  In  bottles,  but  he  does 
not  undertake  to  Identify  these  as  coming  from 
his  house;  In  fact,  does  not  testify  in  regard  to 
these  one  way  or  another.  They  may  as  well 
have  come  from  McGar's.  No  witness  places 
appellant  at  the  scene  of  the  wrecking  of  eith- 
er saloon,  and  the  connection,  If  it  is  made  by 
the  state.  Is  found  In  the  fact  that  he  had 
four  bottles  of  whisky  and  some  cigars  an 
hour  or  so  after  the  wrecking  of  the  saloons. 
If  those  saloons  were  wrecked  for  the  pur- 
pose of  stealing  the  goods  out  of  them,  then 
all  parties  who  were  present  and  engaging  In 
it  would  be  equally  responsible  as  principals. 
If  the  saloon  was  broken,  not  for  the  pur- 
pose of  stealing  the  whisky,  but  to  wreck 
it  because  it  belonged  to  the  negroes  Patter- 
son and  McOar  In  connection  with  the  feel- 
ing of  mob  spirit  with  reference  to  falling 
to  get  the  n^roes  In  Jail  for  killing  the  po- 
liceman, then  the  case  might  not  be  one  of 
burglary  for  the  purpose  of  committing  theft 
If  the  mob  and  riot  spirit  actuated  the  break- 
ing of  the  saloons  with  no  intent  to  appro- 
priate the  property,  then  it  would  not  be  a 
case  of  burglary.  It  Is  not  burglary  simply 
to  tear  a  house  to  pieces;  there  must  be  the 
Intent  connected  with  it  to  commit  some 
other  offense  in  connection  with  the  breaking 
and  entry.  But  even  if  burglary  was  com- 
mitted, and  it  be  conceded  the  facts  are  suf- 
ficient to  show  a  burglary,  unless  appellant 
participated  in  it,  still  he  would  not  be 
guilty  of  burglary.  He  might  be  guilty  of  re- 
ceiving stolen  property  If  he  knew  that  the 
property  he  had  came  out  of  the  saloon. 
The  most  cogent  fact  against  appellant  in 
connection  with  the  burglary,  it  occurs  to  us. 
Is  found  In  the  fact  that  he  stated  the  whisky 
he  had  came  out  of  the  raid,  or  he  got  it 
in  the  raid,  whichever  It  may  be. 

We  have  a  line  of  decisions  In  effect  hold- 
ing that  where  a  breaking  has  been  shown 
and  property  taken  In  connection  with  the 
breaking  from  the  broken  house,  and  the 
pToi)erty  Is  identified  as  coming  out  of  that 
house  and  found  in  possession  of  the  accused, 
this  would  sustain  a  conviction  for  burglary. 
In  order  to  sustain  a  conviction  under  this 
line  of  authorities,  it  must  show  a  burglary 
for  the  purpose  of  committing  theft,  and  that 
the  property  was  taken  and  recently  there- 
after found  in  possession  of  the  accused,  and 
this  property  must  be  Identified  as  the  prop- 


erty coming  out  of'  the  house.    Patterson  did 
not  undertake  to  identify  this  property,  and 
no  one  undertakes  to  identify  it  as  Patter- 
son's property.    The  main  fact  by  whlCb  it  is 
sought  to  show  this  property  la  that  of  Pat- 
terson Is  that  the  whisky  was  Jersey  Creme 
and  Mitchell  or  Myrtle  Spring  whisky.    There 
Is  no  evidence  in  the  record  denying  this 
property  came  from  McGar's  saloon.     The 
same  mob  that  raided  one  raided  the  other; 
they  were  there  in  60  or  75  feet  of  each 
other.     McOar  was  not  used  as  a  witness, 
and  no  one  connected  with  the  McGar  estab- 
lishment was  used  as  a  witness.    This  record 
shows  the  testimony  could  have  been  made 
much  clearer  and  stronger,  identifying  this 
whisky,  and  not  only  so,  but  it  could  have 
been  shovm  whether  or  not  appellant  was  in 
that  crowd  at  ^ther  or  both  saloons.    The 
record  clearly  Bhow»  that  there  was  a  great 
number  of  men  in  that  mob,  and  they  all 
seemed  to  have  been  white  men.    Out  of  that 
vast  crowd  who  were  out  on  the  streets  that 
night  and  in  that  riotous  condition  about  the 
courthouse  and  around  the  saloons,  evidence 
could  have  been  obtained  that  would  put  this 
case  in  such  a  light  that  defendant's  guUt 
could  have  been  shown,  if  as  a  matter  of 
fact  he  participated  in  the  taking  of  the  prop- 
erty.   There  was  a  singular  dearth  of  evi- 
dence in  regard  to  that  transaction,  and  it 
was  one  of  the  most  Important  questions  in 
the  case;  that  is,  to  show  that  appellant  was 
in  the  mob  that  broke  into  Patterson's  house, 
and  the  purposes  for  which  that  breaking 
occurred.    Vtith  the  legal  machinery  under 
the  control  of  the  government  and  the  coorts, 
this  matter  could  have  been  elucidated  clear- 
ly and  satisfactorily.     Appellant  may  have 
be«i  in  the  crowd;   they  have  not  shown  It 
He  may  have  gotten  the  whisky  from  Pat- 
terson's saloon ;  they  have  not  proved  it  when 
they  could  have  done  so.     It  is  not  shown 
that  he  did  not  receive  It  from  others  who 
were  engaged  in  it;    he  himself  not   being 
present    In  that  crowd  some  one  would  have 
known,  or  ought  to  have  known,  the  parties 
present     EJvery  witness  who  testifies   about 
the  matter  did  not  know  whether  appellant 
was  in  the  crowd  or  not     None  of    them 
saw  him  there,  and  in  fact  there  were  many 
people  on  the  street  at  that  time  of  the  night 
and    engaged   in   these    matters,    and    only 
one  witness  was  placed  on  the  stand,  to  wit 
John  Morris,  who  saw  that  crowd  breaking 
In  those  saloons,  and  he  did  not  see  defendant 
there,  and  said  they  were  white  men  break- 
ing in  the  saloon.    The  writer  is  not  willing 
to  agree  to  an  afDrmance  of  the  case  on  this 
sort  of  record. 

The  judgment  is  reversed,  and  the  canae  is 
remanded. 
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DARNELL  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texaa.    Not.  28, 

1918.    On  B«heariBt:,  Dec  17,  1913.) 

1.  Bail  (|  68*>— Affkai,  Bond. 

Under  Code  Cr.  Proc.  1911,  art.  919,  fix- 
ing the  form  of  recogoicance  in  cases  of  appeal 
from  convictiona  of  misdemeanor,  which  con- 
cladea,  "In  order  to  abide  the  iadgment  of  the 
Conrt  of  Criminal  Appeals  of  the  state  of  Tex- 
as in  this  case,"  a  recognisance  omitting  the 
three  words  "in  this  case"  is  insufficient  to 
confer  jurisdiction  on  the  Court  of  Criminal 
Appeals. 

[Bd.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  i  286;  Dec.  Dig.  S  68.*] 

On  Rehearing. 

2.  TKLKORAfHB  AND  TELEPHONKS  (|  79*)— OF- 
FENSES —  "Indecent"  —  "Vdi-qab"  —  "Ob- 
scene." 

The  use  of  the  expresrion  "son  of  a 
bitch"  in  a  eonyersation  over  the  telephone 
falls  within  the  provision  of  Pen.  Code  1911, 
art.  471,  maldng  the  use  of  vulgar,  profane, 
obscene,  or  indecent  language  over  or  through 
a  telepnone  a  misdemeanor,  the  term  "inde- 
cent" meaning  unfit  to  be  heard,  offenrive  to 
modesty  and  aeUca<7,"  the  term  "vulgar"  sig- 
nifying "laclc  of  cultivation  or  refinement," 
wliile  the  term  "obscene"  means  "offensive  to 
chastitr  or  modest,"  for  the  expression  used 
is  not  merely  rude  and  uncouth. 

[Ed.  Note.— For  other  cases,  see  Telenaphs 
and  Telephones,  Cent.  Dig.  {  22;  Dec  Dig.  i 
79.* 

For  other  definitions,  see  Words  and  Phras- 
es. VOL  4,  p.  3637;  vol.  8.  pp.  7364,  7881; 
vol.  e,  pp.  4887-4889;    vol.  8,  p.  7735.] 

Appeal  from  Haskell  County  Court;  A.  J. 
Smith,  Judge. 

R.  H.  Darnell  was  convicted  of  using  vul- 
gar, obscene,  profane,  and  indecent  language 
over  and  through  a  telephone,  and  he  ap- 
peals.   Affirmed. 

C.  B.  Lane,  Aast  Atty.  Gen.,  for  the  State. 

PRBNDERGAST,  P.  J.  Appellant  was 
convicted  under  an  indictment  charging  that 
he  unlawfully  used  vulpir,  obscene,  profane, 
and  indecent  langiiage  over  and  through  a 
telephone. 

[1]  The  Assistant  Attorney  General  makes 
the  point  that  this  court  has  no  Jurisdiction 
because  the  recognizance  Is  not  in  compliance 
with  the  statute  in  that  it  leaves  off  the  three 
words  "In  this  case"  in  the  form  prescribed 
by  the  statute  (article  919,  C.  C.  P.).  In  the 
opinion  of  the  writer  this  should  not  have 
been  held  a  fatal  defect  in  the  recognizance. 
However,  this  court  has  in  so  many  cases 
held  this  defect  fatal  and  dismissed  the  cases 
because  thereof  that  the  court  Is  not  now 
willing  to  overrule  all  these  cases.  We  cite 
some  of  them.  Cryer  v.  State,  36  Tex.  Cr.  R. 
e21,  37  S.  W.  753,  38  S.  W.  203;  Brock  v. 
State,  72  S.  W.  599 ;  Page  v.  State,  72  S.  W. 
1134;  Bradley  v.  State,  72  S.  W.  1133;  Ma- 
son V.  State,  74  S.  W.  2S;  Heinen  v.  State, 
74  S.  W.  776;  Mallard  v.  State,  83  S.  W. 
1116:  Armstrong  y.  State,  77  S.  W.  446; 
Portenberry  v.  State.  72  S.  W.  686;  Forten- 


beriy  y.  State,  44  Tex.  Cr.  B.  635,  72  S.  W. 
688;  Adams  v.  State,  44  Tex.  Cr.  B.  6-36,  72 
S.  W.  588. 

Under  the  drcnmstances  this  court  has  no 
Jurisdiction  of  this  appeal,  and  the  case  1b 
therefore  dismissed. 

On  Rehearing. 

Since  this  case  was  dismissed  for  on  in- 
sufficient recognizance,  appellant  has  had  It 
corrected  and  now  brings  the  proper  evidence 
of  a  sufficient  recognizance  entered  into  in 
the  lower  court.  His  motion  to  set  aside  tlie 
former  dismissal  of  this  case  and  now  decide 
the  case  on  the  merits  Is  therefore  granted. 

(21  The  statute  under  which  appellant  was 
convicted  was  passed  In  1909  and  Is  now  arti- 
cle 471,  P.  C,  as  follows:  "If  any  person 
shall  use  any  vulgar,  profane^  obscene  or  in- 
decent language  over  or  through  any  tele- 
phone in  this  state,  he  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction  shall  be 
fined  In  any  sum  not  less  than  five  dollars  nor 
more  than  one  hundred  dollars."  The  lowest 
penalty  was  assessed  against  appellant. 

The  uncontradicted  proof  Introduced  by 
both  sides  shows  that  on  April  30,  1913,  ap- 
pellant, who  was  a  subscriber  of  the  tele- 
phone company,  called  up,  on  a  party  line, 
Mr.  Dinsmore  and  discussed  with  him  over 
and  through  the  phone  the  insufficient  service 
the  phone  company  was  giving  to  Ite  sub- 
scribers, and  said:  "I  think  I  know  what 
the  trouble  is,  but  I  don't  know  where  it  is 
from.  Like  the  fellow  that  went  into  the 
saloon  and  shot  it  up  and  shouted,  'I  am  son 
of  a  bitch  from  Texas;'  and  the  saloon  man 
replied,  'I  knew  you  were  but  did  not  know 
where  you  were  from.' "  At  least  two  others 
on  this  party  line  heard  this  conversation  at 
the  time.  One  of  the  witnesses  at  least  says 
appellant  used  the  words  "son  of  a  bitch" 
twice. 

It  is  well  known  that  the  telephone  ex- 
changes In  this  state  are  In  charge  of  and 
operated  by  young  ladles  almost  exclusively. 
It  was  evidently  the  Intention  of  the  Legis- 
lature to  protect  these  young  ladles,  as  well 
as  the  patrons  of  the  telephone  companies, 
when  in  use  by  any  person,  from  hearing  any 
vulgar,  profane,  obscene,  or  indecent  lan- 
guage used  over  it,  and  that  the  proper  way 
to  prevent  this  was  to  make  it  an  offense  and 
punish  the  person  who  used  any  such  lan- 
guage. It  makes  no  difference  whether  such 
person  at  the  time  Is  using  it  in  anger  or  , 
otherwise,  or  uses  such  language  to  and  of 
the  person  to  whom  he  is  talking. 

The  language  used  was  not  profane,  but  it 
was  certainly  Indecent,  vulgar,  and  obscene. 
The  lexicographers  define  "Indecent"  sub- 
stantlally  as:  "Not  deceit;  unfit  to  be 
heard;  offensive  to  modesty  and  delicacy." 
"Vulgar"  as:  "Lacking  cultivation  or  refine- 
ment ;  offensive  to  good  taste  or  refined  feel- 
ings; low;  coarse."  "Obscene"  as:  "Offen- 
sive to  chastity  or  modesty;   expressing  or 
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presenting  to  the  mind  or  view  sometlilng 
which  delicacy,  purity,  and  decency  forbid 
to  be  exposed;  offensive  to  the  senses;  re- 
pulsive; disgusting;  foul;  filthy;  offeustve 
to  modesty  and  decency." 

App^ant  contends  that  the  word  "son  of  a 
bitch"  used  by  appellant,  taken  separately 
or  as  a  collective  phrase,  is  neither  profane. 
Indecent,  vulgar,  nor  obscene,  and  that  the 
language  of  appellant  at  most  Is  only  rude 
and  uncouth  and  not  comprehended  by  the 
statute. 

The  court  expressly  charged  the  Jury  that 
they  oould  not  convict  appellant  unless  they 
believed  from  the  evidence,  beyond  a  .rea- 
sonable doubt,  that  such  word  constituted 
either  vulgar,  profane,  obscene,  or  Indecent 
language.  We  think  appellant's  contention 
cannot  and  should  not  be  maintained,  but 
that  the  jury  found  correctly.  We  have  no 
doubt  but  that  in  contemplation  of  this  law 
the  language  used  was  vulgar,  obscene,  and 
Indecent. 

There  Is  no  other  question  raised  In  such 
a  way  that  we  can  review  it  The  jiadg- 
ment  Is  attirmed. 


CHAYARIO  T.  STATE. 

(Court  of  Criminal  Appenls  of  Texas.    Dec  17, 
1913.) 

1.  Cbiminai,  Law  (|  1101*)— Affkai.— State- 
ment OF  Facts. 

Where  the  conrt,  after  accused  had  filed  a 
pauper's  afitdavit,  ordered  the  stenogrrapber  to 
make  out  a  statement  of  facts,  the  stenograph- 
er's refusal  to  make  out  same  on  the  ground 
that  he  was  entitled  to  pay  therefor  did  not 
excuse  the  want  of  a  statement  of  facts  in 
the  record,  where  accused  did  not  resort  to 
mandamus  or  any  other  process  to  compel  obe- 
dience to  the  order,  and  there  was  ample  time 
before  adjournment  of  the  court  and  also  with- 
in the  time  allowed  for  filing  the  statement  to 
have  resorted  to  such  proceedings. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IMg.  i  S204;   Dec.  Dig.  i  1101.*] 

2.  Cbihinai.  Law  (|  1092*)— Affeai/— Biu.  or 
Exceptions. 

That  the  trial  judge,  after  receiving  the 
bill  of  exceptions  within  the  time  allowed  for 
approving  same,  stated  that  he  could  not  give 
his  approval  until  he  had  received  the  state- 
ment of  facts  did  not  excuse  the  failure  of  ac- 
cused to  secure  bills  of  exception  in  time, 
where  be  made  no  application  for  extension 
of  the  time;  it  being  obligatory  upon  counsel 
to  follow  up  bills  of  exception  and  see  that 
they  are  approved  and  signed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2803, 2829,  2834r-2861, 2919; 
Dec.  Dig.  i  1092.*] 

Appeal  from  District  Court  Fayette  Coun- 
ty;   Frank  S.  Roberts,  Judge. 

Domingo  Chavarlo  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

L.  D.  Brown,  of  La  Orange,  for  appellant. 
C.  B.  Lan^  Asst  Atty.  Geo.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  manslaughter;  bis  punishment  being  as- 


sessed at  two  years'  confinement  In  tbe  pen- 
itentiary. 

[1]  The  case  is  before  us  without  a  state- 
ment of  facts  or  bills  of  e;xceptlon.  The 
court  adjourned  on  May  Slst  The  record 
was  filed  In  this  conrt  on  July  25th  follow- 
ing. After  conviction  and  before  adjourn- 
ment of  court  the  defendant  filed  bis  pau- 
per's affidavit  to  the  effect  that  he  was  un- 
able to  pay  or  give  security  for  the  costs 
for  making  out  the  stenograpUc  statement 
of  facts.  This  was  filed  May  15th,  before 
tbe  adjournment  of  court  on  May  31st  The 
court  entered  an  order  ordering  the  ste- 
nographer to  make  out  a  statement  of  facts, 
which  he  declined  to  do  on  the  ground  that 
he  was  entitled  to  receive  his  pay.  So  far 
as  tbe  record  is  concerned,  there  Is  no  show- 
ing that  appellant  resorted  to  a  writ  of 
mandamus  or  any  process  to  compel  the 
stenographer  to  file  the  statement  of  facts. 
Under  our  decisions  this  showing  is  not  suf- 
ficient In  order  to  have  brought  himself 
within  the  statute,  as  construed  by  the  de- 
cisions, appellant  should  have  resorted  to 
some  means  or  measure  by  which  he  could 
have  compelled  the  stenographer  to  file  a 
statement  of  facts;  and,  had  the  court  re- 
fused to  force  him  to  do  so,  then  appelhmt 
would  be  in  condition  to  urge  this  matter 
before  this  court  Tbe  appellant  could  bare 
secured  a  statement  of  facts  by  resorting  to 
compulsory  process  at  any  time  within  90 
days  after  the  adjournment  of  conrt;  and, 
had  the  court  refused  to  require  the  ste- 
nographer to  make  out  and  file  same^  this 
court  would  reverse  because  appellant  had 
been  deprived  of  his  evidence  on  appeal. 

[2]  Bills  of  exception  were  presented  to  the 
court  within  30  days.  Just  how  long  be- 
fore the  expiration  of  the  30  days  is  not 
made  definitely  to  appear.  There  is  a  let- 
ter attached  to  the  affidavit  of  tbe  attorney 
in  the  case,  signed  by  the  district  Judge, 
written  on  the  26th  day  of  June,  in  which  he 
acknowledges  receipt  of  bills  of  exception  in 
a  civil  case  and  refers  to  the  fact  that  he 
had  received  the  bills  of  exception  in  appel- 
lant's case  some  time  before  writing  this 
letter  but  was  not  in  position  to  sign  or  ap- 
prove the  bills  of  exception  for  want  of  the 
statement  of  facts,  stating  he  would  not  ap- 
prove the  bills  of  exception  until  he  rectiv- 
ed  the  statement  of  facts;  that  hia  mind 
was  not  sufficiently  clear  about  what  occur- 
red so  that  he  could  intelligently  pass  upon 
and  approve  the  proffered  bills  of  exception. 
Under  our  decisions  this  is  not  a  sufficient 
showing.  If  the  defendant  desired  a  long- 
er time  than  the  30  days  after  the  adjourn- 
ment of  court  he  should  have  had  an  order 
from  the  judge  extending  the  time  beyond 
the  30  days,  and  further  It  seems  to  be  the 
rule  under  the  decisions  that  it  is  obligatory 
upon  counsel  to  follow  up  bills  of  exception 
and  see  that  they  are  approved  and  signed. 
He  was  notified  by  the  Judge,  by  the  letter 
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preTloTisly  mentioned,  that  be  could  not  or 
would  not  approve  the  bills  of  exception  iin< 
til  be  bad  the  statement  of  facts.  At  the 
time  that  letter  was  written,  it  was  within 
five  days  of  tbe  limit  of  the  30  days,  count- 
ing from  the  31st  of  May,  or  rather  the  Ist 
day  of  June.  There  may  not  then  have 
been,  and  was  not  under  the  drcumstances 
set  out  in  the  affidavit  and  this  record,  time 
In  which  to  secure  tbe  statement  of  facts  for 
tbe  Judge.  It  then  became  tbe  duty  of  ap- 
pellant to  have  an  extension  of  time  or  some 
action  by  which  tbe  statement  of  facts  could 
have  been  gotten  before  the  judge  or  at  least 
to  have  presented  the  matter  for  action  on 
tbe  part  of  the  Judge  in  either  approving  the 
bills  or  rejecting  tbem.  The  statute  seems 
to  require  that  there  shall  be  no  want  of 
diligence  on  the  part  of  appellant  or  his 
counsel  in  securing  bills  of  exception.  In 
the  absence  of  securing  the  necessary  state- 
ment of  facts  and  bills  of  exceptions,  under 
the  terms  of  the  statute,  the  appellant  is  re- 
quired to  exercise  all  diligence  necessary, 
otherwise  laches  will  be  Imputed.  Under 
tbe  circumstances,  in  the  light  of  the  stat- 
ute and  our  decisions,  appellant  has  not 
brought  himself  within  the  rule  so  that  these 
matters  can  be  considered  and  a  reversal 
granted  on  account  of  the  failure  to  secure 
bills  of  exception  and  statement  of  facts. 

Without  these  matters  before  us,  there 
Is  no  ground  alleged  that  would  require  or 
authorize  a  reversal  of  this  Judgment  It  is 
therefore  affirmed. 


CLEMMONS  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  17, 
1913.) 

Cbimihai,  Law  (i  1172*)— Habicless  Bsbob— 

iNSTBUCnONS. 

In  a  prosecution  for  robbery,  the  court's 
failure  to  submit  the  issues  of  simple  and  ag- 
gravated assault  was  not  prejudicial  to  defend- 
ant, where  the  court  instructed  the  jury  to 
acquit  if  defendant  did  not  take  the  ring,  wliich 
he  was  charged  to  have  taken,  from  off  the 
person  of  another,  though  the  evidence  would 
have  sustained  a  coDviction  for  assault. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  §i  3128,  3154-3157,  31B9-3163, 
8169;    Dec  EHg.  «  1172.»] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Bobt  B.  Seay,  Judge. 

Frank  Clemmons  was  convicted  of  robbery, 
and  appeals.    AfSnned. 

0.  B.  Lane,  Asst  Atty.  tien.,  for  tbe  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  robbery,  and  bis  punishment 
assessed  at  five  years'  confinement  in  tbe 
state  penitentiary. 

No  objection  was  made  to  the  introduction 
of  testimony  on  the  trial  of  the  case,  and  the 
record  Is  brought  before  us  on  the  sole  ex- 
ception that  tbe  court  failed  to  submit  the 
Issues  of  simple  and  aggravated  assault 


The  record  discloses  beyond  doubt  that  an 
assault  was'  made  by  appellant  on  Mr.  Jones, 
and  Mr.  Jones  says  that  he  took  a  diamond 
ring,  from  off  his  person,  of  tbe  value  of  at 
least  $300.  Appellant  denies  taking  this  ring, 
and  testifies  to  facts  which  would  perhaps 
Justify  him  in  making  the  assault  The  court 
In  his  charge  Instructed  the  Jury  that  If  ap- 
pellant did  not  take  the  ring,  they  would  ac- 
quit appellant  Under  the  evidence  in  this 
case,  when  tbe  court  Instructed  the  Jury  that 
If  appellant  did  not  take  tbe  ring  from  oS 
tbe  person  of  Mr.  Jones  to  acquit  him,  it 
was  a  charge  presenting  the  case  as  made  by 
the  testimony  in  behalf  of  appellant  In  as 
favorable  light  as  be  had  a  right  to  expect. 
If  he  took  the  ring  under  the  circumstances 
detailed  by  Mr.  Jones  and  the  witnesses  for 
the  state,  it  was  robbery,  and  when  the  court 
instructed  tbe  Jury  that  If  he  did  not  take  tbe 
ring,  as  he  and  bis  witnesses  testify,  to  ac- 
quit, it  was  all  be  bad  a  right  to  ask.  While, 
perhaps,  it  is  true  that,  under  the  evidence, 
if  be  did  not  take  the  ring,  be  might  have 
been  convicted  of  an  assault,  yet  when  the 
court  made  the  criterion  of  bis  conviction 
tbe  fact  of  whether  or  not  he  took  the  rln$: 
as  testified  to  by  the  state's  witnesses,  this 
would  not  be  error  of  which  be  would  be 
^eard  to  complain.  In  plain  terma  tbe  Jury 
was  instructed.  If  he  did  not  take  tbe  riu{; 
from  the  person  of  Mr.  Jones  with  the  intent 
and  purpose  to  appropriate  it  to  his  own  use. 
to  acquit  him,  or  if  they  had  a  reasonable 
doubt  of  such  being  tbe  case,  to  acquit  The 
case  was  presented  In  a  way  of  which  appel- 
lant will  not  be  heard  to  complain. 

The  Judgment  is  affirmed. 


YOUNG  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  17, 
1918.) 

CxnaNAL  Law  (|  1081»)—Appkai/— Notice. 

Unless  the  record  shows  that  notice  of  ap- 
peal was  given  at  the  term  during  which  ac- 
cused was  tried,  the  Court  of  Criminal  Ap- 
peals is  without  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2722-2724,  2962;  Dec  Dig. 
|10§1.»] 

Appeal  from  District  C!ourt,  Grimes  Coun- 
ty; S.  W.  Dean,  Judge. 

Walt  Totmg  was  convicted  of  assault  to 
murder,  and  be  appeals.    Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  tbe  State. 

HARPER,  J.  Appellant  was  prosecuted, 
and  convicted  of  the  offense  of  assault  to 
murder,  and  his  punishment  assessed  at 
three  years'  confinement  in  tbe  state  peni- 
tentiary. 

Tbe  record  before  us  does  not  disclose  that 
any  notice  of  appeal  was  given  during  the 
term  of  court  at  which  appellant  was  tried; 
and,  under  such  circumstances,  we  have  no 
Jurisdiction  of  the  case.    Offleld  v.  State,  61 
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Tex.  Cr.  H.  340,  586,  136  S.  W.  566, 668.  How- 
ever, we  bave  read  the  record;  and,  it  the 
case  was  properly  before  us  for  review,  there 
Is  no  error  assigned  that  would  authorize  a 
reversal  of  the  case. 
The  appeal  is  dismissed. 


FLOYD  V.  STATU. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  17, 
1913.) 

1.  GsiiaNAi.  Law  (8  1097*)— Appbai/— Necks- 
srrr  of  Statement  or  Facts. 

In  thp  absence  of  any  statement  of  facta, 
the  coort  cannot  say  whether  the  charges  re- 
quested should  or  should  not  be  given,  nor  re- 
view those  grounds  in  the  motion  complaining 
of  the  charge  of  the  coart. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  2862,  2864.  2926,  2984, 2988, 
2939,  2941,  2942,  2947;   Dec.  Dig.  1 1097.»] 

2.  Cbimiitai.  Law   (|  1144*>— Appeal— Pbe- 
bumftions. 

In  the  absence  of  a  statement  of  facta,  the 
court  must  and  does  presume  that  the  trial 
court  charged  the  law  applicable  to  the  evi- 
dence introduced  and  all  the  law  necessary  to 
be  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  2736-2764,  2766-2771. 
2774-2781,  29(3,  8016-3037;  Dec.  Dig.  t 
1144.»] 

3.  CBiintTAi.  Law  (|  1036*)  —  Necksbity  of 
Objection— Btidbnce. 

Objection  to  the  admission  of  evidence 
comes  too  late  after  verdict  and  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  1681-1640,  2639-2641;  Dec 
Dig.  I  1036.»] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  R.  B.  Seay,  Judge. 

Will  Floyd  was  convicted  of  murder,  and 
he  appeals.    AfSrmed. 

0.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  murder,  and 
his  punishment  assessed  at  Imprisonment  in 
the  penitentiary  for  life. 

[1]  No  statement  of  facts  accompanies  the 
record ;  consequently  we  cannot  say  whether 
the  charges  requested  should  or  should  not 
have  been  given.  Neither  can  we  review 
those  grounds  In  the  motion  complaining  of 
the  charge  of  the  court 

[2]  In  the  absence  of  a  statement  of  facts 
we  must  and  do  presume  that  the  court 
diarged  the  law  applicable  to  the  evidence 
Introduced,  and  all  the  law  necessary  to  be 
given.  However,  there  are  several  bills  of 
exception  In  the  record  in  regard  to  the  In- 
troduction of  testimony.  As  to  the  testimo- 
ny of  the  witness  H.  Baker,  under  the  facts 
as  stated  by  the  court  in  approving  the  bill. 
It  was  clearly  admissible  as  res  gestee  of  the 
transaction.  As  to  the  testimony  of  Dr. 
Howard,  which  was  excluded  by  the  court, 
we  do  not  think  the  court  erred  In  permit- 
ting the  county  attorney  to  ask  the  questions 
he  propounded  to  this  witness  and  other  wit- 


nesses. In  our  opinion,  If  the  court  correct- 
ly states  the  facts  In  approving  the  bUls,  the 
court  was  In  error  in  excluding  the  testimo- 
ny, and  the  county  attorney  was-  correct  In 
Insisting  that  the  testimony  was  admissible 
as  a  dying  declaration,  and  his  persistence  in 
trying  to  get  it  admitted  would  not  present 
reversible  error. 

[3]  Several  of  the  other  bills  copied  in  the 
record  the  court  declined  to  approve,  stating 
that  no  such  objections  were  made,  and  the 
testimony  was  admitted  without  objection. 
It  may  be  that  counsel,  after  the  trial  of  the 
case,  decided  that  certain  testimony  ought 
not  to  have  been  admitted,  but  it  Is  too  late 
after  verdict  and  judgment  to  raise  the  ob- 
jections. 

The  judgment  is  affirmed. 


DEAN  r.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec  17, 
1913.) 

1.  CanaHAi.  Law  (i  406*)— Admibsibiutt  or 

EVIDERCB— AOBEEMXNT  TO  FUCAD  6tTII.TT. 

Where  defendant  through  her  attorney 
agreed  to  plead  guilty,  but  afterwards  exercis- 
ed her  right  not  to  do  so,  such  agreement  was 
not  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  785,  894-917,  920-927; 
Dec.  Dig.  f  406.*] 

2.  GBmnrAi.  Law  (J  lOBe*)— Appeai/— Neces- 
siTT  OF  Exceptions. 

On  appeal  in  a  misdemeanor  case,  where 
no  excaptfon  was  reserved  to  the  fallore  of  the 
court  to  give  defendant's  requested  charges, 
the  court's  action  was  not  presented  In  a  wa; 
to  authorize  a  review. 

[Ed.    Note.— For   other    cases,    see   Criminal 
Law,  Cent  Dig.  i§  2668.  2870;    Dec.   Di?.  { 
1066.*] 
8.  Cbivihai,  Law  (|  1172*)— Pbosecution- 

Instbuctions. 

Under  an  information  charging  that  de- 
fendant was  the  lessee  of  the  premises  and 
kept  a  house  of  prostitution,  where  the  evi- 
dence fully  supported  such  allegation,  error  in 
defining  the  offense  by  copying  the  entire  stat- 
ute as  to  such  offenses  was  not  reversible  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  U  3128,  3154-3157,  3159-3163, 
31G9;    Dec  Dig.  J  1172.*] 

Appeal  from  Gregg  County  C!onrt;  J.  H. 
McHaney,  Judge. 

Ella  Dean  was  convicted  of  keeping  a 
house  of  prostitution,  and  she  appeals.  Af- 
firmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  -  the  ofTense  of  keeping  a 
bouse  of  prostitution, '  and  her  punishment 
assessed  at  a  fine  of  $200  and  20  days'  con- 
finement in  the  county  Jail. 

[1]  In  bills  of  exception  It  Is  shown  that 
the  county  attorney,  by  appellant's  attome.v 
and  the  county  clerk,  undertook  to  prove  that 
appellant  through  her  attorney,  had  agreed 
to  enter  a  plea  of  guilty  at  this   term  of 
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court  The  coort  promptly  suatalned  appel- 
lant's objections  to  any  such  proof  being 
made,  and,  baring  done  so,  the  bills  present 
no  error.  While  It  Is  true.  If  an  agreement 
had  been  entered  Into  it  ought  to  hare  been 
lived  up  to,  yet  if  the  appellant  did  not  de- 
sire to  enter  a  plea  of  guilty,  as  her  counsel 
agreed  she  would  do,  it  was  her  right  not  to 
do  so,  and  let  the  state  prove  her  guilt  If  it 
could  do  so,  and  the  court  correctly  held  that 
this  agreement  of  counsel  was  not  admissible 
in  evidenca 

[2]  There  were  several  sjiecial  charges  re- 
guested,  some  of  which  were  not  given,  but 
no  exceptions  were  reserved  to  the  failure 
of  the  court  to  give  such  instructions,  and, 
this  being  a  misdemeanor,  the  questions  are 
not  presented  in  a  way  that  we  would  be  au- 
thorized to  review  them. 

[3]  There  is  one  complaint,  in  the  motion 
for  a  new  trial  to  the  charge  as  given,  that  it 
authorized  a  conviction  of  appellant  upon  a 
state  of  facts  not  supported  by  the  evidence. 
The  Information  did  charge  that  she  was  the 
lessee  of  the  premises,  and  kept  the  house  as 
a  bawdyhouse  or  house  of  prostitution,  and 
the  evidence  amply  and  folly  supports  these 
allegations,  and  that  in  defining  the  offense 
the  court  copied  the  entire  statute  would  not, 
under  the  circumstances,  present  reversible 
error.  The  statement  of  facts  In  this  case  is 
not  presented  in  a  very  Intelligent  shape.  It 
embraces  more  objections  and  remarks  of 
counsel  for  appellant  and  the  state  than  it 
does  the  testimony  of  the  witnesses.  Howev- 
er, we  have  carefully  studied  it,  and  no  tes- 
timony was  admitted  by  the  court  that  was 
not  properly  admissible. 

The  Judgment  is  affirmed. 


Ex  parte  COFFEB. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  10, 
1913.) 

1.  Contempt  (S  44*)— Power  to  Punish. 

It  is  essential  to  the  power  to  punish  for 
contempt  that  the  court  have  jurisdiction  both 
of  the  subject-matter  and  the  person  and  au- 
thority to  render  a  judgment  upon  the  focts 
adduced. 

[Ed.  Note. — ^For  other  cases,   see  Contempt 
Cent  Dig.  if  12S-130;    DeoDlg.  |  44.*] 

2.  Habeas  Cobfus  (f  92*)— Soofx  of  Rsvixw 
—Contempt. 

In  determining,  in  original  proceedings  In 
balsas  corpus  in  the  Court  of  Criminal  Appeals, 
the  power  of  a  court  to  fine  for  contempt,  the 
court  mav  go  behind  the  judgment  and  ascer- 
tain the  tacts. 

[Bd.  Note. — ^For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |i  81,  83,  87-M;    Dec.  Dig.  | 

3.  Contempt   (|  10*)- What    Constittjtes— 
Statemxnt  of  Attobret. 

A  statement  by  the  county  attorney  in  the 
presence  of  the  court  that  inasmuch  as  the 
court  had  permitted  a  private  citizen  to  appear 
and  defend  in  a  criminal  case,  he  would  decline 
to  represent  the  state  and  dissolve  his  connec- 
tion with  the  case  did  not  subject  him  to  be 
fined   for  contempt  where  the  court  did  not 


order  him  to  proceed  in  the  case  but'  adjourned 
court  and  subsequently  appointed  another  at- 
torney to  represent  the  state. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  |}  19-22 ;    Dec.  Dig.  f  10.»] 

Original  application  for  writ  of  habeas 
corpus  by  Thomas  J.  Coffee.  Relator  dis- 
charged. 

Thos.  J.  Coffee,  of  Colorado  City,  for  ap- 
pellant Lightfoot  Brady  &  Robertson,  of 
Austin,  and  O.  E.  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  AppUcant  Is  county  at- 
torney of  Mitchell  county  and  was  fined  for 
contempt  in  the  sum  of  $10|  by  the  county 
Judge.  The  Judgment  of  the  court  is  as  fol- 
lows: "On  this  the  21st  day  of  July,  1915, 
when  cause  No.  1604,  State  of  Texas  v.  An-, 
drew  McOehee,  was  called  for  trial,  J.  N. 
McGehee,  father  of  the  said  Andrew  Mc- 
Gehee,  addressed  the  court  and  asked  per- 
mission to  appear  as  counsel  for  his  son, 
the  said  Andrew  McGehee.  Premises  con- 
sidered, the  court  granted  the  said  J.  N. 
McGehee  the  privilege  of  representing  bis 
son,  the  said  Andrew  McGehee,  being  then 
and  there  a  minor  and  charged  by  indict- 
ment for  a  misdemeanor,  against  the  peace 
and  dignity  of  the  state.  Whereupon  the 
county  attorney,  Thomas  J.  Coffee,  arose  and 
addressed  the  court  stating  that  if  the  court 
permitted  the  said  J.  N.  McGehee  to  ai^>ear 
in  behalf  of  his  son,  the  said  Andrew  Mc- 
Gehee, who  was  a  minor,  being  only  18  years 
of  age,  he  (the  said  Thomas  J.  Coffee,  coun- 
ty attorney)  would  not  appear  as  counsel  for 
tile  state  of  Texas,  whereupon  the  court  ask- 
ed the  said  Thomas  J.  Coffee,  county  attor- 
ney, if  it  was  only  from  the  fact  that  the 
court  had  given  said  J.  N.  McGehee,  the 
father  of  said  Andrew  McGehee,  permission 
to  appear  for  his  son,  the  said  Andrew  Mc- 
Gehee, that  caused  him  to  withdraw  from 
the  prosecution  of  said  cause.  The  said 
^omas  J.  Coffee,  county  attorney,  answered 
in  the  affirmative  and  started  to  absent  him- 
self from  the  courtroom,  the  court  then 
and  there  being  in  session,  and  for  the  said 
conduct  of  the  said  Thomas  J.  Coffee,  coun- 
ty attorney,  A.  J.  Coe,  county  Judge  of  Mitch- 
ell county,  holds  and  la  of  the  opinion  that 
the  said  Thomas  J.  Coffee,  county  attorney, 
is  guilty  of  contempt  of  said  court  and 
should  be  fined  in  the  sum  of  $10.  It  is 
therefore  adjudged  and  decreed  by  the  court 
that  the  defendant  is  guilty  of  contempt 
of  court  and  a  fine  of  |10  is  assessed  against 
defendant  Thomas  J.  Coffee" — and  then  fol- 
lows the  usual  recitals  in  the  Judgment  of 
the  court.  And  it  was  further  ordered  that 
he  be  ordered  into  the  custody  of  the  sheriff 
to  be  held  by  him  until  the  fine  was  paid, 
and  in  default  of  payment  the  sheriff  was  or- 
dered to  place  defendant  in  the  county  jail 
of  Mitchell  county  until  it  was  paid. 
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There  Is  also  an  approved  statement  of 
facts  filed  by  the  county  Judge  as  follows: 
"Be  it  remembered  that  on  the  2l8t  day 
of  July,  1913,  the  case  of  State  of  Texas  t. 
Andrew  McGehee  (No.  1604),  pending  In  the 
county  court  of  Mitchell  county,  Tex.,  was 
regularly  called  for  trial,  and  J.  N.  McGehee^ 
father  of  the  defendant,  Andrew  McOehee, 
asked  permission  of  the  court  to  appear  as 
counsel  for  his  son,  the  defendant,  after  the 
state  bad  announced  ready  for  trial,  and 
said  McGehee  had  also  announced  ready 
for  his  son,  the  said  defendant,  and  the  said 
Andrew  McGehee  being  a  minor,  18  years 
of  age,  the  court  granted  the  said  J.  N. 
McGehee  the  privilege  of  acting  as  counsel 
for  and  in  behalf  of  his  said  son,  the  defend- 
ant, Andrew  McGehee.  The  Jury  had  been 
.challenged  for  cause  and  peremptorily,  but 
Jury  had  not  been  sworn  to  try  the  case, 
when  thereupon  the  county  attorney,  Thos. 
J.  Coftee,  stated  to  the  court  that,  if  the 
court  permitted  the  said  J.  N.  McGehee  to 
represent  the  defendant,  his  son,  he  (Coffee) 
would  not  represent  the  state  of  Texas.  The 
court  then  asked  the  said  county  attorney, 
Thos.  J.  Coffee,  if  it  was  for  that  reason 
(referring  to  the  statement  of  said  Coffee, 
above  given),  and  the  said  Coffee  stated  it 
was  that  fact  alone  (J.  N.  McGehee  was  not 
a  lawyer,  and  no  license  had  been  Issued 
him  to  practice  law).  Thereupon  the  court 
had  the  clerk  to  enter  up  a  fine  of  910 
against  said  Coffee  for  contempt  of  court, 
after  which  the  said  Coffee  absented  him- 
self from  the  courtroom." 

There  are  also  some  matters  made  to  ap- 
pear by  affidavits  to  the  effect  that  the  court 
then  took  a  recess,  this  being  in  the  morn- 
ing, until  after  the  noon  hour,  when  an- 
other attorney  was  appointed  to  represent 
and  did  represent  the  state.  It  is  little 
doubtful  as  to  whether  we  should  consider 
these  affidavits  in  the  attitude  in  which  the 
case  is  presented.  If  the  evidence  had  been 
presented  only  upon  affidavits,  there  would 
be  less  room  for  doubt  upon  this  question; 
but,  where  the  Judge  has  adjudicated  the 
matter  and  followed  by  an  approved  state- 
ment of  facts  in  relation  to  it,  there  may 
be  some  question  as  to  whether  the  affidavits 
in  this  connection  should  be  considered,  but 
It  is  not  deemed  essential,  in  the  manner 
in  which  this  case  is  presented,  to  pass  upon 
that  question. 

[1,2]  We  have  an  unbroken  line  of  au- 
thorities since  the  Degener  Case,  30  Tex. 
App.  566,  17  S.  W.  1111,  to  the  effect  that 
three  things  must  occur  in  order  to  author- 
ize the  court  to  fine  for  contempt:  First,  Ju- 
risdiction of  the  subject-matter;  second. 
Jurisdiction  of  the  person;  and,  third,  the 
authority  of  the  court  to  render  a  Judgment 
upon  the  facts  adduced.  In  other  words, 
that,  having  Jurisdiction  of  the  person  and 
subject-matter,  there  must  be  authority  in 
the  court  to  render  a  judgment  upon  the 


fftcts  wliich  form  ilie  batdB  or  predicate  for 
the  Judgment,  and,  if  no  Judgment  would  be 
Justified  under  the  given  state  of  facts,  then 
the  Judgment  would  be  void  and  subject  to 
be  set  aside  under  liabeas  corpus;  and  the 
rule  is  further  laid  down  that  we  can  go 
behind  the  Judgment  of  the  court  to  ascer- 
tain these  facts. 

In  the  instant  case  the  applicant  was  the 
county,  attorney,  and  it  seems  from  the  state- 
ment of  facts  and  adjudication  of  the  court 
that  he  refused  to  appear  in  this  case  be- 
cause J.  N.  McGehee  was  not  a  lawyer,  and 
therefore  not  authorized  to  appear  in  court 
and  represent  his  son  or  practice  law.  It 
is  deemed  unnecessary  to  discuss  the  right 
of  the  elder  McGehee  to  appear  In  behalf  of 
his  son  and  the  relation  to  this  case  of  this 
matter. 

[3]  The  question  here  is  as  to  whether  or 
not  appellant,  refusing  to  appear  as  counsel 
in  the  case,  would  subject  himself  to  con- 
tempt. From  the  adjudication  of  the  court 
and  from  the  facts  approved  by  him,  quoted 
above,  the  offense  of  the  county  attorney 
was  that.  Inasmuch  as  the  court  permitted 
a  private  citizen  to  appear  in  court  and  de- 
fend a  criminal  case,  be,  as  county  attorney, 
would  decline  to  appear  and  represent  the 
state,  and  for  tliis  reason  only  the  court 
states  he  did  not  appear  and  for  this  rea- 
son only  be  placed  him  in  contempt  It  will 
be  noticed,  when  be  notified  the  court  ttiat 
he  declined  to  appear  under  the  drcnm- 
stances  and  dissolved  his  connection  with 
the  case,  the  court  fined  him.  The  court 
did  not  order  or  require  applicant  to  pro- 
ceed, but,  if  we  go  to  the  affidavits  above  re- 
ferred to,  then  we  find  that  he  adjourned 
court  and  subsequently  appointed  another  at- 
torney, which  the  Judge  was  authorized  to 
do  on  account  of  the  absoice  of  the  count? 
attorney  at  the  time  of  reconvening  tlie 
court.  The  appointed  counsel  seems  to  have 
conducted  the  trial  of  the  case.  The  sim- 
ple fact  that  a  lawyer  states  he  severs  bla 
connection  with  a  case  in  the  presence  of 
the  court  would  not.  In  our  Judgment,  In 
and  of  itself  form  a  basis  of  contempt  pun- 
ishment. There  must  be  something  more. 
If  the  court  had  ordered  Iiim  to  proceed 
and  be  had  disobeyed  the  order,  we  would 
have  a  different  proposition.  There  may  be 
reasons  why  an  attorney  may  under  some 
circumstances  sever  his  connection  with  a 
case,  and  in  which  be  would  not  only  be  Jus- 
tified but  the  ethics  of  bis  profession,  as  well 
as  the  law,  may  demand  or  authorize  sucit 
action.  We  are  of  the  opinion,  therefore, 
that  the  mere  act  of  stating  he  severed  tils 
connection  with  the  case  would  not  l>e  suffi- 
cient to  Justify  the  court  in  placing  the  at- 
torney in  contempt 

We  are  of  opinion  the  county  attorn^  was 
not  in  contempt  of  court  In  stating  that  be 
severed  bla  connection  with  the  case  under 
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the  drcnmstances.  We  therefore  hold  that 
the  contemi»t  punlahment  was  not  JwAUieA, 
and  relator  la  ordered  discharged. 


LEACH  T.  STATE. 
(Ooort  of  Criminal  Appeala  of  Texas.    Dee.  17, 

Cbimikai.  I»aw  (II 1090. 1097*)— Appeai<— Rec- 
ord—Statement  or  FACTS  IN  Bill  of  Ex- 

CEFTIONB. 

Absent  a  statement  of  facta  and  bills  of 
exceptions,  grounds  in  the  motion  for  new  trial, 
complaining  of  the  rejection  of  evidence,  of  the 
foilure  of  the  court  to  charge,  and  based  on 
newly  discovered  evidence,  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  oee  Criminal 
Law,  Cent  Die.  if  2653,  2789, 2803-2822,  2825- 
282?;  2862.  2864.  2926-2928.  2934.  2938,  2941, 
2947.  2948:   Dec.  Dig.  |i  1090,  1097.»] 

Appeal  from  Criminal  lUatilct  Oooit,  Dal- 
las County;   Robt  B.  Seay,  Judge. 

Aaron  Leach  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

C.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  burglary,  his  punishment  being  assessed 
at  two  years'' confinement  In  the  x)enltentlary. 

The  record  Is  before  us  without  a  state- 
ment of  tacts  or  bills  of  exception.  The 
first,  second,  and  third  grounds  of  the  motion 
for  a  new  trial  refer  to  the  rejection  of  tes- 
timony, and  cannot  be  considered  In  the  ab- 
sence of  the  statement  of  facts  and  bills  of 
exception.  The  fourth  ground  alleges  error 
on  the  part  of  the  court  In  not  charging  on 
drcnmstantlal  evidence.  Because  the  evi- 
dence is  not  before  us,  this  matter  cannot  be 
revised.  The  fifth  ground  refers  to  newly 
discovered  evidence.  In  the  absence  of  the 
statement  of  facts,  we  cannot  tell  whether 
this  ground  presents  error  or  not 

As  the  record  Is  presented  to  us,  the  Judg- 
ment Is  affirmed. 


WHITE  V.  STATE. 

(Ooort  of  Criminal  Appeals  of  Texas.    Dec.  10, 
1913.) 

CUMINAI.  I<AW  (I  867*)— MlSOOKDVOT  Or  JUBT. 

Where  the  sole  defense  is  Insanity,  and  an 
agreement  on  a'  verdict  of  guilty  of  morder  In 
the  second  degree  Is  procured  as  a  result  of  the 
argument  of  certain  jnrors  that  there  is  a  lun- 
a<nr  commission  at  the  penitentiary,  and  that 
this  commission  is  better  able  to  pass  upon  de- 
fendant's insanity  that  the  doctors  who  testified 
thereon,  and  that  if  defendant  is  Insane  he  will 
not  be  placed  in  the  penitentiary,  the  case  will 
be  reversed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  2064,  2066;  Dec.  Dig.  | 
857.*] 

Appeal  from  District  Court,  Clay  Goimty; 
P.  A.  Martin,  Judge. 

Sterling  White  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Beversed 
and  remanded. 


Taylor  &  Humphrey  and  Wantland  &  Par- 
rish,  all  of  Henrietta,  for  appellant  C.  E. 
Lane,  Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant,  from  a  conviction 
for  murder  In  the  second  degree,  prosecutes 
this  appeal.  His  sole  defense  as  made  by  the 
evidence  was  that  he  was  Insane  at  the  time 
he  killed  the  young  lady. 

The  record  discloses  that  appellant  was 
a  young  man  who  had  lived  an  exemplary  life 
up  to  the  time  of  the  commission  of  this  of- 
fense. He  had  been  engaged  to  marry  Miss 
Blay  B.  Lee.  When  the  time  fixed  tor  the 
marriage  approached,  Miss  Lee  postponed 
the  marriage  for  two  months.  When  the 
second  date  approached,  appellant  procured 
the  Ucense,  but  Miss  Lee  insisted  again  on 
postponing  the  marriage,  this  time  for  two 
years.  Words  ensued,  and  the  engagement 
was  broken.  Miss  Lee  began  receiving  com- 
pany from  other  young  men,  when  appellant 
approached  her  father  and  asked  him  to 
send  her  away  until  he  could  gather  his  crop, 
when  he  would  leave^  stating  at  the  time  he 
loved  her  so  much  that  he  Just  could  not 
stand  seeing  her  go  with  others.  Witnesses 
say  that  appellant  became  morose  and  differ- 
ent from  what  he  bad  been  before.  One 
night  Miss  Lee  was  at  a  party.  Appellant 
went  to  this  party  and  saw  her  there  with 
another  young  man.  She  passed  and  he  saw 
the  flash  of  a  ring  on  her  hand,  when  he 
pulled  his  pistol  and  shot  her;  the  shot 
causing  her  death.  He  then  turned  the  pis- 
tol on  himself,  shot  himself  twice  In  the 
breast  and  once  in  the  head,  but  none  of 
these  wounds  proved  fatal.  The  pivotal  is- 
sue In  the  case  was:  Was  appellant  sane 
or  Insane  at  the  time  he  fired  the  shot?  The 
state's  witnesses  detail  facts  that  would 
authorize  the  Jury  to  find  that  appellant  was 
sane,  and  this,  their  verdict  would  Indicate 
was  their  finding.  Appellant  introduced  • 
number  of  witnesses  on  the  question  of  his 
sanity,  and  these  witnesses  would  have  him 
insane.  Mr.  Blackstock  would  have  a  streak 
of  Insanity  in  appellant's  family;  some  of 
his  relations  being  In  the  insane  asylum  in 
Arkansas.  Drs.  Reed,  Foote,  Jones,  and  Cal- 
houn all  testify  that  in  their  opinion  he  was 
insane  at  the  time  of  the  commission  of  the 
offense.  Drs.  Reed  and  Foote  were  called 
to  see  him  immediately  after  the  shooting 
and  waited  on  him  that  night  and  the  next 
morning.  Dr.  Foote  says  he  was  the  family 
physician  and  had  known  appellant  intimate- 
ly, and  testifies:  "I  observed  his  actions  and 
listened  to  his  talk  that  day  while  I  was 
there  and  saw  him  several  times  before  he 
was  moved  to  Henrietta,  and  from  his  man- 
ner of  talk  and  from  his  actions  I  am  sure 
he  was  insane  at  that  time,  and  I  am  sure 
that  he  did  not  know  the  nature  and  conse- 
quences of  the  act  he  had  committed.  He 
was  insane  at  that  time,  and  be  was  suffering 
with  that  type  of  insanity  known  as  melan- 


*For  othtr  cuw  lee  wunttoplq  aad  lectloa  NUMBER  la  Deo.  Dig.  1;  Am.  Dig.  K*r-No.  SerlM  &  Rap'r  ladaxn 
161  S.W.-62 


Digitized  by 


Google 


978 


lei  SOUTHWESTERN  RBPORTEB 


fTex. 


cbolla.  I  am  snre  at  the  time  I  saw  blm 
and  talked  wltb  blm  that  he  did  not  have 
mind  enough  to  know  right  from  wrong." 

The  court  fairly  submitted  the  Issue  to 
the  Jury,  and  we  would  not  disturb  their 
verdict  If  It  was  not  for  matters  that  took 
place  in  the  Jury  room.  On  the  motion  for 
rehearing  tbere  was  evidence  adduced,  and 
J.  F.  McNeal,  a  witness  for  the  state,  tes- 
tified three  of  the  Jurymen,  Pamplln,  Rob- 
erts, and  Cogglns,  voted,  "Not  gull^,"  giving 
as  tbelr  reason  they  believed  appellant  was 
insane,  when  the  following  questions  were 
propounded  and  answers  elicited  from  the 
witness:  "Q.  Now  I  will  ask  you  If  it  is  not 
a  fact  that  Pamplln  and  Roberts  stated  in 
the  presence  of  the  Jury  up  tbere  that  the 
reason  they  had  concluded  to  vote  with  the 
balance  of  the  Jury  was  because  some  of  the 
Jurors  said  that  tbere  was  a  commission  lu 
the  penitentiary  that  would  pass  on  his  san- 
ity or  Insanity,  and  that  if  he  was  insane  he 
would  not  have  to  stay  in  the  penitentiary? 
A.  Well,  they  did  say  something  of  that 
kind.  Q.  They  did  admit  to  you  and  the 
balance  of  the  Jurors  that  the  reason  they 
had  agreed  to  convict  him  was  because  some 
of  the  Jurors  had  argued  that  a  commission 
was  appointed  and  there  was  no  danger  of 
his  having  to  stay  in  the  penitentiary  if  he 
was  insane?  A.  It  is  true  that  there  was 
some  talk  of  that  kind,  but  I  could  not  say 
there  was  anything  about  it  being  appointed. 
Q.  But  the  question  I  asked  you  was:  Did 
not  they  say  that  they  were  willing  to  con- 
vict him  because  they  had  learned  that  there 
would  be  a  commission  down  there  that 
would  esiamine  him  and  if  he  was  insane 
they  would  send  him  to  the  asylum?  A. 
Tes,  this  commission,  they  said  there  would 
not  be  Insane  men  worked  in  the  peniten- 
tiary. Q.  And  that  was  the  reason  they 
would  give  him  a  verdict  of  guilty?  A.  Yes, 
sin  Q.  That  was  after  some  of  them  had 
argued  that  there  would  be  a  commission 
down  there  to  pass  on  it?  A.  It  was  after 
we  had  talked  about  that.  Q.  Now,  then, 
who  was  It,  if  you  remember  the  name  of 
the  Juror,  who  advanced  the  idea  that  there 
would  be  a  commlssiou  down  there  to  pass 
on  his  sanity  or  Insanity?  A.  Well,  Mr. 
King  and  I  both  talked  about  it;  said  that 
we  believed  tbere  would  be  arrangements 
made  for  crazy  men;  that  we  did  not  be- 
lieve they  worked  crazy  meu  lu  Uie  peniten- 
tiary. Q.  You  all  had  argued  that  before 
these  Jurors  said  if  that  was  so  they  would 
be  willing  to  convict  him,  hadn't  you?  A. 
Yes,  sir." 

Mr.  King  was  foreman  of  the  Jury  and  tes- 
tified: "Q.  Now,  is  It  not  a  fact  that  after 
you  all  had  retired  to  consider  of  your  ver- 
dict, and  soon  after  you  began  to  discuss 
these  matters,  the  Jurors  began  to  discuss 
the  fact,  and  you  and  Mr.  McNeal  began  the 
argument  with  the  Jury  that  there  was  not 
any  danger  of  this  fellow  having  to  serve  in 
the  penitentiaiy   It  be  was   Insane;    that 


there  was  a  commission  there  that  would 
pass  on  his  sanity;  and.  If  he  was  Insane, 
that  he  would  not  have  to  stay  in  the  peni- 
tentiary? A.  That  question  came  up;  I 
said  this,  'They  did  not  work  crazy  men  in 
the  penitentiary.'  Q.  Is  it  not  a  fact  that 
you  and  Mr.  McNeal  used  the  argument  to 
these  Jurors  that  there  would  be  a  commis- 
sion there  to  pass  on  his  Insanity,  and  that 
if  he  was. crazy  be  would  not  have  to  work 
in  the  penitentiary?  A.  I  said  this,  'They 
would  not  work  a  crazy  man  there,  and  bad 
authorities  to  look  after  that  business.'  I 
did  not  say  commission ;  that  was  my  opin- 
ion. Q.  You  did  not  hear  any  testimony 
about  there  being  that  kind  of  an  arrange- 
ment in  the  penitentiary?  A.  No,  sir.  Q. 
In  other  words,  that  argument  that  you  were 
putting  up  was  not  because  of  any  testimony 
that  you  beard  or  any  law?  A.  That  was 
simply  my  opinion,  and  tbere  was  no  doubt 
In  my  mind  at  the  time  that  there  was ;  but 
since  that  I  am  told  there  is  not  Q.  Is  it 
not  a  t&ct  that  Mr.  Pamplln  and  Mr.  J.  W. 
Roberts,  in  the  presence  of  3.  F.  McNeal, 
said  that  If  they  had  such  an  arrangement 
tbere  they  would  vote  for  "Guilty"?  A.  No, 
sir;  I  did  not  hear  that  Q.  Now,  then,  Mr. 
King,  it  was  the  Intention  and  purpose  of 
yourself  to  have  made  those  statements  for 
the  purpose  of  letting  the  Jurors  see  that 
there  was  not  any  danger  of  an  insane  man 
being  worked  there  like  a  sane  man;  that 
was  your  object?  A.  That  was  my  opinion, 
I  believed  that  was  true.  Q.  Now,  Mr.  King, 
you  are  not  in  a  position  to  say  that  that  did 
not  Influence  some  of  the  Jurors,  you  giving 
that  opinion?  A.  No,  sir;  I  do  not  know 
what. influenced  the  Jurors." 

Mr.  Cogglns  was  also  ofFered  by  the  state 
and  tesUfled  on  this  issue:  "Q.  Did  you  hear 
them  arguing  up  there  in  the  Jury  room 
about  there  being  a  commission  appointed 
in  the  penitentiary  to  pass  on  the  sanity 
of  men?  A  Yes,  sir.  Q.  Tell  the  court 
what  you  heard.  A.  It  was  something  like 
this:  One  man  (I  kinder  believe  it  was  Mr. 
McNeal;  I  am  not  sure  about  that)  said,  'It 
the  fellow  is  Insane,  we  have  got  him,  and, 
if  he  is  not  we  have  got  him.'  Q.  Did  he 
say  anything  about  a  commission  down  tbere? 
A.  He  said  that  there  was  a  commissiop 
down  there  to  pass  on  the  insanity  ot  cor- 
victs;  that  he  would  go  to  the  asylum  If  he 
was  Insane;  and  there  was  another  sugges- 
tion (I  know  that  somebody  made  It)  that 
the  commission  down  there  was  better  aMe 
to  pass  on  the  sanity  than  these  doctors 
around  here  were." 

These  were  all  the  witnesses  Introduced  by 
the  state  to  meet  the  aflldavlts  filed  by  ap- 
pellant's counsel,  which  we  do  not  deem  it 
necessary  to  copy,  and  we  have  only  taken 
short  excerpts  from  the  testimony  of  these 
Jurymen,  as  from  these  excerpts  it  la  mani- 
fest that  the  argument  was  used  that  there 
was  a  lunacy  commission  at  the  penitentiary, 
and  that  this  commission  wu  better  abit 
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to  pass  on  the  sanity  of  appellant  than  the 
tbree  or  four  doctors  who  had  testified  in 
tbe  case,  and,  if  that  commission  found  ap- 
Iiellant  was  Insane,  he  would  not  be  placed 
in  the  penitentiary;  as  one  Juryman  ex- 
pressed it,  "If  he  is  crazy,  we  have  got  him, 
and,  if  he  is  not  crazy,  we  have  got  him." 
Xhus  it  is  seen  at  least  a  part  of  the  Jury  did 
not  pass  on  the  question  of  whether  appel- 
lant was  sane  or  insane  but  thought  a  com- 
mission at  the  penitentiary  would  later  pass 
on  the  question.  As  this  was  tbe  sole 
question  in  the  case,  this  Character  of  argu- 
ment being  used,  and  facts  considered  not  in 
evidence,  we  do  not  think  the  verdict  should 
be  permitted  to  stand,  as  there  is  no  evidence 
that  such  proceedings  did  not  take  place. 

There  are  a  number  of  other  grounds  stat- 
ed in  the  motion,  and  we  hare  reviewed  each 
of  them  carefully  and  painstakingly,  but  none 
of  the  others  present  any  error ;  but  on  ac- 
count of  the  above  error,  the  Issue  being  so 
sharply  drawn  by  the  testimony,  we  are  of 
the  oidnlon  the  case  should  be  reversed  and 
remanded. 


DOSH  T.  STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.    Dec.  17, 
1913.) 

1.  CwMiNAi,  Law   (H   J096,  1102»)-Statk- 
KENT  OF  Facts— TiHK  fob  Jhiama. 

The  statement  of  facta  and  bills  of  excep- 
tions must  be  filed  within  90  days  after  the  aa- 
jonmment  of  the  term  at  which  accused  was 
convicted,  and,  if  subsequently  filed,  will  be 
stricken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r.aw.  Cent  Dig.  |  2847;  Dec.  Dig.  |i  1095, 
1102.»] 

2.  ROBBEBT     Q     80*)  — IirDIOIMBHT  — SUFFI-' 
CIENCT, 

In  order  to  authorize  the  Jury  to  assess  the 
death  penalty  for  robbery,  the  indictment  must 
allege  that  Uie  robbery  was  committed  by  ex- 
hibiting firearms  or  deadly  weapons. 

[Ed.  Note.— For  other  cases,  see  Hobbery, 
Cent.  Dig.  {  43;  Dec  Dig.  i  30.*] 

3.  BOBBKBT  (I  28*)— Vebdict. 

In  a  proeecution  for  robbery,  where  the 
indictment  charged  that  it  was  committed  by 
the  exhibition  of  deadly  weapons,  a  verdict  find- 
ing accused  guilty  as  charged  in  the  indict- 
ment, and  assessing  his  punishment  at  the  low- 
est term  of  imprisonment  prescribed,  is  suffi- 


cient because  there  are  no  degrees  of  robbery, 
however  committed. 

[Ed.  Note. — ^For  other  cases,  see  Robbery, 
Cent  Dig.  {41;   Dec.  Dig.  {  28.*] 

Appeal  from  District  Court,  Orayson  Coun- 
ty;  W.  J.  Mathis,  Special  Judge. 

John  Dosh  was  convicted  of  robbery,  and 
he  appeals.    Affirmed. 

Burton  Richards  and  John  C.  Wall,  both  of 
Sherman,  for  appellant  C.  E>.  Lane,  Asst 
Atty.  Gen.,  for  tbe  State. 

PRBNDEBOAST,  P.  J.  The  appellant 
was  convicted  of  robbery,  and  bis  punish- 
ment fixed  at  five  years  in  the  penitentlaiy — 
the  lowest  prescribed  by  law. 

[1]  The  statement  of  facts  and  bills  of  ex- 
ceptions were  filed  in  the  court  below  159 
days  after  the  adjournment  of  the  court  at 
which  appellant  was  tried.  Upon  the  motion 
of  the  Assistant  Attorney  Oeneral  both  the 
statement  of  facts  and  all  the  bills  of  excep- 
tions are  struck  out,  as  90  days  is  the  longest 
time  after  adjournment  in  which  either  can 
be  filed. 

[2,  3]  There  Is  but  one  question  which  can 
be  considered,  in  the  absence  of  a  statement 
of  facts  and  bills  of  exceptions.  The  indict- 
ment properly  charged  robbery,  and  in  order 
to  authorize  the  Jury  to  assess  the  death  pen- 
alty, it  further  charged  that  the  robbery  was 
committed  by  using  and  exhibiting  deadly 
weapons.  The  verdict  of  the  Jury  was:  "We, 
the  Jury,  find  the  defendant  guilty  as  charged 
in  the  indictment  and  assess  his  punishment 
at  five  (6)  years'  confinement  in  the  peniten- 
tiary." Appellant  contends  that  this  verdict 
is  invalid,  and  the  Judgment  must  be  set 
aside  because  it  does  not  find  of  what  degree 
of  robbery  appellant  was  guilty.  There  are 
no  degrees  of  robbery.  Robbery,  however 
committed,  is  only  one  offense.  If  the  state 
seeks  to  Inflict  capital  punishment,  it  is  nec- 
essary to  allege  that  the  rohbery  was  com- 
mitted by  exhibiting  a  firearm  or  deadly 
weapon ;  and,  unless  this  la  alleged,  the  Jury 
cannot  inflict  the  death  penalty.  The  ver- 
dict in  this  case  was  clearly  sufficient  Green 
V.  State,  147  S.  W.  694. 

There  is  no  other  question  raised  whidi 
can  be  considered  in  the  absence  of  •  state- 
ment of  facts  and  bills  of  exceptions. 

The  Judgment  Is  therefore  affirmed. 
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CALHOUN  et  sL  T.  ALEXANDEB,  Co.  Atty. 
(Ck>art  of  Appeals  of  Kmtaekj.   Dee.  19, 1818.) 

FBRBIES  a  81*)— BbOXTUlTION— Chabobs. 

Thou^  the  court*  iuiTe  jurisdiction  to  de- 
tennine  what  are  reasonable  rates  for  a  ferry, 
yet,  when  the  matter  is  once  settled,  it  should 
remain  so  until  there  is  some  substantial  change 
in  conditions,  as  the  statute  does  not  contem- 
plate that  the  owner  of  a  ferry  should  be  har- 
rassed  by  continual  application. 

[Ed.  Note.— For  other  cases,  see  Ferries,  Cent 
Dig.  i  78;   Dec.  Dig.  S  31.*] 

Appeal  from  Circuit  Court,  McLean 
County. 

Proceeding  by  R.  Alexander,  County  At^ 
toroey,  against  Margaret  Calboun  and  others, 
to  reduce  ferry  rates.  From  a  judgment  re- 
ducing tbe  rates,  defendants  appeal.  Revers- 
ed, and  remanded  for  a  Judgment  dismissing 
the  proceedings. 

W.  T.  Ellis,  of  Owensboro,  and  Joe  H.  Mil- 
ler and  Wm.  B.  Noe,  botb  of  Calhoun,  for  ap- 
pellants. B.  Alexander,  of  Calhoun,  for 
appellee. 

HOBSON,  O.  J.  Margaret  Calhoun  and 
Irene  Gates  and  her  children  own  a  ferry 
across  Green  river  between  Calhoun  and 
Rnmsey  In  McLean  ootmty;  Mrs.  Calhoun 
owning  the  ferry  right  on  the  Calhoun  side 
and  Mrs.  Gates  and  her  children  that  on  the 
Rumsey  side  of  the  river.  This  proceeding 
was  Instituted  by  B.  Alexander,  as  county  at- 
torney of  McLean  county,  by  notice  served 
on  them  on  October  28,  1911,  In  which  he 
sought  to  reduce  the  rate  of  toll  on  the  ferry 
to  a  person  on  foot  from  five  cents  each  way 
to  two  cents  each  way.  The  case  coming  on 
for  trial  in  the  county  court,  the  county  court 
overruled  the  motion,  refusing  to  disturb  the 
existing  rate  of  toll.  The  county  attorney 
appealed  to  the  drcnit  court,  and  In  the  cir- 
cuit court,  the  evidence  being  heard  anew, 
the  circuit  court  entered  a  judgment,  reduc- 
ing the  rate  of  toll  on  foot  passengers  from 
Ave  cents  each  way  to  three  cents.  From 
this  judgment  the  owners  of  the  ferry  appeal. 

In  the  year  1910  a  similar  proceeding  was 
Instituted  by  Alexander  as  county  attorney, 
against  the  owners  of  this  ferry,  to  reduce 
the  rate  of  toll,  and,  the  rates  having  been 
reduced,  the  owners  of  tbe  ferry  appealed  to 
this  court,  where  the  judgment  was  affirmed 
on  March  18,  1911.  See  Calhoun  v.  Alexan- 
der, County  Attorney,  143  Ky.  53,  135  S.  W. 
407.  There  was  then  pending  in  the  courts 
a  proceeding  instituted  by  J.  S.  Willis,  the 
purpose  of  which  was  to  obtain  a  judgment 
declaring  that  the  ferry  privilege  referred  to 
had  expired  or  was  no  longer  in  existence. 
The  circuit  court  dismissed  the  proceeding 
and  that  judgment  was  affirmed  by  this  court 
on  October  27,  1911,  or  about  the  time  that 
this  proceeding  was  instituted.  Section  1801, 
Ky.  St.,  provides:  "An  appeal  from  any  order 
concerning  a  ferry  or  ferry  rates,  in  favor  of 
any  one  interested,  shall  lie  to  the  circuit 


court  of  the  county,  and  thence  to  tbe  Court 
of  Appeals,  both  of  which  shall  have  Jurisdic- 
tion of  law  and  fact ;  but  the  Court  of  Ap- 
peals of  only  such  facts  as  may  be  certified 
from  the  circuit  court"  While  the  courts 
have  Jurisdiction  to  determine  what  are  rea- 
sonable ferry  rates,  the  matter  when  once  set- 
tled, should  remain  so  until  there  is  some 
substantial  change  In  conditions.  The  ques- 
tion of  what  were  reasonable  rates  on  this 
ferry  was  elaborately  gone  over  In  tbe  case 
finally  decided  by  this  court  on  March  18, 
1911 ;  and  only  about  seven  months  elapsed 
after  that  decision  before  this  new  proceed- 
ing to  relitigate  the  same  question  was  be- 
gim.  No  substantial  change  had  occurred 
in  'conditions  since  the  former  decision.  It 
is  not  contemplated  by  the  statute  that  the 
owner  of  a  ferry  should  be  harrassed  by  con- 
tinual applications  to  the  court  to  change  the 
ferry  rates.  No  reason  is  shown  why  all  the 
matters  now  shown  could  not  have  been  pre- 
sented in  that  case.  It  is  not  a  proceeding 
for  a  new  trial,  but  a  new  application  to 
change  the  rates.  The  evidence  is  conflicting. 
The  owners  of  the  feny  now  get  an  annual 
rental  of  $1,080  for  It ;  to  reduce  the  rate  on 
foot  passengers  would  reduce  the  r«it  to 
$600  or  $700  a  year.  While  sometimes  more 
than  one  passenger  la  taken  over  at  a  time, 
in  the  majority  of  cases  the  trip  is  made 
alone  for  one  passepger.  When  the  river  is 
low,  it  is  only  about  125  yards  wide,  but  a 
large  part  of  the  year  the  river  is  full  of 
water,  and  sometimes  covers  the  bottoms. 
The  ferry  must  be  run  at  all  times  and  un- 
der all  conditions.  The  ferry  Is  a  common 
carrier  of  iMissengers,  and  the  responsltdUty 
of  other  common  carriers  attaches  to  It.  The 
value  of  the  ferry  franchise  is  not  to  be 
flzed  alone  by  the  value  of  the  boats  and  the 
value  of  the  lots  on  the  bank  apart  from 
the  ferry  franchise.  The  ferry  franchise  is 
a  valuable  right,  carrying  with  It  public  re- 
sponsibllitieB.  While  the  evidence  is  conflict- 
ing in  view  of  all  the  facts,  the  question  of 
reasonable  rates  for  the  ferry,  which  has  so 
lately  been  settled,  should  not  now  be  re- 
Utigated. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  dismissing  the  proceeding. 


CAVE  HILL  OEMETBBT  00.  y.  GOSNEU^ 

(Court  of  Appeals  of  Kentucky.    Dec.  18, 
1913.) 

1.   CslfSTKBIES   (I  22*) — STATinXS. 

Under  Kr.  St  i  1338,  providing  that  any 
person  who  snail  willfullv  mutilate  the  graves, 
monuments,  fences,  shmbbery,  ornaments, 
grounds,  or  buildings  in  any  cemetery  or  place 
of  sepulcber  shall  be  gnilty  of  a  misdemeanoi', 
tbe  Sanctis  of  a  burial  ground  does  not  de- 
pend upon  whether  the  particular  portion  ii 
filled  with  graves:  the  purpose  of  the  statote 
being  to  protect  the  cemetezy,  and  not  merelr 
the  graves  In  it 

[Ed.  Note.— For  other  cases,  sse  CemeteriM, 
Cent  Dig.  ||  24,  25;  Dec.  Dig.  i  22.*] 
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2.  STAium  0  220*)  —  CoNSTBUcnoR  — Ao- 

QUIESCKROI  BT  LBOIBLATITBE. 

Where  the  Legialature  has  long  acquiesced 
in  the  construction  of  a  statute,  and  Iws  framed 
its  lecislative  policy  in  accordance  with  such 
construction,  the  ruling  cannot  subsequently  be 
disturbed. 

[E<d.  Note. — For  other  eases,  see  Statutes, 
Cent  Dig.  |  298;    Dec.  Dig.  |  220.*] 

8.  MUNICIPAI.  COBPOBATIONB  (|  434*)— PUB- 
UO  IUPB0VEMENT8  —  ABSBSSMBNTB  —  CbIOC- 
TEBT  PBOPEBTY. 

E^.  St  i  1336,  making  the  mutilation  of 
cemetery  property  and  graves  a  misdemeanor, 
applies  to  all  property  used  for  burial  purpos- 
es, and  hence  the  property  of  a  cemetery  asso- 
ciation is  not  subject  to  execution  sale  for  as- 
sessments imposed  by  a  municipality  for  public 
improvements. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  104&-10!iO:  Dee. 
Dig.  i  434.*] 

4.  CKMErSBIBB  (I  8*)  —  Pbotkctior  —  PnBUO 
POUCT. 

It  is  sound  pablic  policy  to  protect  the 
sepnlc^er  of  the  dead. 

[Ed.  Note. — For  other  cases,  see  Cemeteries, 
Cent  Dig.  i  8;  DecToig.  {  3.*] 

6.  MtTRICIPAL  COBPOBATIORB  (i  686*)— PUB- 
LIC IKFBOVEMENTS— SPECZAI.  A88ES8MKNT8— 

Pebsokb  and  Pbofebtt  Liable  —  Ceme- 

TBBIES. 

As  cemetery  property  is  free  from  the  Hen 
of  special  assessments  for  public  improvements, 
such  as  streets,  the  court  cannot,  by  indirec- 
tion, cast  such  burden  on  a  cemetery  corpora- 
tion by  making  it  personally  liable  for  the  as- 
sessment, and  subjecting  thereto  moneys  in  its 
hands  which  were  to  be  used  for  the  mainte- 
nance and  beautifying  of  the  cemetery. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1304-1306;  Dec. 
Dig.  f  686.*] 

6.  Municipal  Oobfobationb({  586*)— Public 
IiiFB0VEiaNT&— Pebsonal  Liabiutt. 

A  landowner  is  not  personally  liable  for 

an  assessment  for  public  improvements  placed 

In  front  of  or  near  by  his  land. 
[Ed.  Note. — For  other  cases,  see  Municipal 

Corporations,  Cent  Dig.  H  1804-1806;.  Dec. 

Dig.  I  686.*] 

Appeal  from  Clicnlt  Court,  Jefferson  Conn- 
ty,  Chancerj^  Branch,  Slrst  Division. 

Action  by  O.  W.  Ckwn^  against  the  Cave 
HUl  Cemetery  Company.  From  a  Judgment 
for  plaintlfl,  defendant  appeals.  Beversed 
and  remanded. 

Randolph  H.  Blaln,  of  Louisville,  for  appel- 
lant William  Furlong,  of  Louisville,  for  ap- 
pellee Gosnell.  3.  W.  S.  Clements  and  Pen- 
dleton Beckley,  both  of  Louisville,  for  appel- 
lee City. 

HOBSON,  C.  J.  George  W.  Gosnell  re- 
ceived an  apportionment  warrant  from  the 
city  of  Louisville  against  the  property  of 
the  Cave  Hill  Cemetery  Company  for  paving 
with  brick  a  portion  of  the  carriage  way  of 
Payne  street  The  amount  of  the  warrant 
was  $1,116.49.  He  brought  this  suit  against 
the  cemetery  company  to  subject  the  abutting 
land  to  its  payment  The  cemetery  compa- 
ny answered  in  substance  that  it  was  a  quasi 
public  corporation  without  stockholders,  em- 
powered to  conduct  a  cemetery,  not  held  for 


private  or  corporate  profit;  that  all  of  Its 
lands  and  property  were  held  and  used  un- 
der i)erpetual  trust  for  cemetery  purposes; 
that  a  part  of  the  property  sought  to  be  sub- 
jected was  occupied  by  the  United  States 
National  Cemetery ;  that  the  enforcement  of 
the  lien  would  be  a  violation  of  the  general 
statntes  of  the  state  and  the  acts  of  Con- 
gress prohibiting  the  violation  of  graveyards ; 
that  by  an  act  of  March  9,  1854  (Loc.  &  Priv. 
ActB  1853-54,  c  890),  it  was  provided  that 
the  corxMration  might  acquire  by  gift,  devise, 
or  purchase  not  exceeding  300  acres  of  land, 
and  that  all  lands  acquired  by  it  should  be 
perpetually  held  and  used  for  the  purposes 
of  a  rural  cemetery ;  that  by  an  amendment 
to  this  act  It  was  authorized  to  sell  to  pur- 
chaaera  burial  lots,  and  issue  to  them  certifi- 
cates vestlns  in  them  the  right  to  use  the 
lots  as  a  burial  place  for  the  dead,  but  not 
to  be  subject  to  execution  or  in  an  manner 
liable  for  the  debts  of  the  purchaser;  that 
all  the  lands  in  the  cemetery  grounds  should 
be  forever  exempt  from  taxation ;  that  one  or 
more  soldiers  of  the  United  States  were 
buried  on  the  land  set  apart  to  the  United 
States  National  Cemetery;  that  the  land 
sought  to  be  subjected  lies  wholly  within  the 
grounds  of  the  cemetery  which,  under  the 
charter  and  deed  from  the  dty  of  Louisville, 
is  to  be  perpetually  held  and  used  for  a 
cemetery ;  that  the  grounds  are  Inclosed  by  a 
permanent  wall,  13  inches  thick  and  0  feet 
high,  made  of  vitrified  brick  laid  in  cement : 
that  the  land  sought  to  be  subjected  has  been 
graded  and  prepared  for  use  as  burial  lots; 
that  shrubbery,  trees,  and  ornamental  plants 
hare  been  set  out  and  are  growing  thereon; 
that  some  graves  are  upon  the  land,  and  that 
the  land  cannot  be  lawfully  used  or  occu- 
pied by  a  purchaser  without  injuring  the 
wall  Inclosing  the  cemetery,  or  Interfering 
with  or  mutUating  the  grave  or  graves  and 
gravestones  Included  in  it,  or  without  de- 
stroying the  only  entrance  to  the  cemetery 
from  Payne  street;  that  over  43,000  of  the 
dead  are  buried  in  the  cemetery,  and  that  an 
entrance  into  it  from  Payne  street  is  neces- 
sary for  the  proper  use  and  maintenance  of 
the  cemetery ;  that  by  reason  of  the  premises 
the  city  had  no  power  to  make  the  cost  of 
the  improvement  of  Payne  street  a  charge 
upon  the  abutting  property  used  as  a  ceme- 
tery, or  to  subject  the  property,  or  any  part 
thereof,  to  sale.  The  plaintltF  demurred  to 
the  answer.  The  circuit  court  overruled  the 
demurrer  to  the  answer,  but  intimated  that, 
though  the  land  could  not  be  subjected,  the 
cemetery  company  might  be  required  to  pay 
the  apportionment  warrant  There  was  an 
issue  between  the  parties  as  to  how  much  of 
the  cost  of  building  the  street  should  be  ap- 
portioned to  the  cemetery  company ;  but  this 
was  settled  by  an  agreed  order  by  which 
Gosnell  recovered  of  the  city  of  Louisville 
$395.32.    And  it  was  agreed  that  the  balance 
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of  the  warrant,  to  wit,  $S20.17,  was  the  cor- 
rect proportion  of  the  contract  price  which 
should  be  calculated  against  the  land  of  the 
Cave  HUl  Cemetery  Company;  but  it  was 
stipulated  that  tliis  Judgment  should  not  op- 
erate or  be  construed  in  any  way  as  an  ad- 
mission by  the  company  that  it,  or  its  land, 
or  its  funds  were  in  any  manner  liable  for 
the  balance  of  the  apportionment  warrant 
The  plaintiff  filed  an  amended  petition,  in 
which  he  alleged  that  the  cemetery  company 
had  funds  on  hand  more  than  sufficient  to 
pay  the  claim.  The  cemetery  company  de- 
murred to  the  amended  petition ;  its  demur- 
rer was  overruled.  It  then  filed  an  answer, 
in  which  it  alleged  that  it  was  engaged  in 
the  improvement  and  ornamentation  of  the 
cemetery,  and  that  it  received  money  from 
the  sale  of  burial  lots,  also  money  from 
lot  owners  to  be  used  exclusively  in  the  an- 
nual care  of  their  respective  lots  and  graves; 
that  its  revenues  were  sufficient  to  satisfy 
its  mnning  expenses  only  by  economy;  and 
that  all  the  money  it  received  was  dedicated 
to  the  care,  and  upkeep,  and  beautifying  of 
the  cemetery.  The  circuit  court  sustained  a 
demurrer  to  its  answer,  and  entered  a  Judg- 
ment, whereby  he  adjudged  the  plaintiff  a 
lien  on  the  property  of  the  cemetery  for 
$620.17,  with  interest  and  cost,  excepting  out 
of  the  Judgment  the  land  conveyed  to  the 
United  States  National  Cemetery.  It  was 
further  adjudged  that,  it  appearing  to  the 
court  that  the  lot  of  land  against  which  the 
lien  was  adjndged  is  inclosed  as  part  of  a 
burial  ground  of  the  dead,  the  same  should 
not  be  sold  by  the  commissioner  at  public 
sale;  but  that,  it  appearing  that  the  ceme- 
tery company  had  more  than  sufficient  funds 
accumulated  as  a  surplus,  it  was  adjudged 
that  it  within  20  days  pay  into  court  a  sum 
of  money  sufficient  to  satisfy  the  decree.  The 
cemetery  company  appeals. 

In  Louisville  v.  Nevln,  10  Bush,  649,  19 
Am.  Rep.  78,  a  suit  was  brought  to  subject 
the  land  of  a  cemetery  to  a  street  assess- 
ment Refusing  to  subject  the  property,  the 
court  said:  "The  chancellor  will  not  decree 
that  to  be  sold  which  cannot  lawfully  be 
used  for  the  ordinary  purposes  to  which 
property  of  a  like  character  is  commonly  ap- 
plied, and  especially  when  there  is  no  im- 
aginable beneficial  use  to  which  it  can  be 
put  by  the  purchaser  which  would  not  subject 
him  to  punishment  under  the  penal  statute-s 
of  the  state.  Section  26,  art  17,  c.  29,  of 
the  General  Statutes  reads  as  follows :  'Any 
person  who  shall  wilfuUy  mutilate  the  graves, 
monuments,  fences,  shrubbery,  ornaments, 
grounds,  or  buildings  in  or  inclosing  any 
cemetery  or  place  of  sepulchre ;  or  shall  vio- 
late the  grave  of  any  person  by  wilfully  de- 
stroying, removing,  or  injuring  the  head  or 
foot  stone,  or  the  tomb  over,  or  the  indosure 
protecting  any  grave,  or  by  digging  into  or 
plowing  over,  or  removing  any  ornament 
Blimbbery,  or  flower  placed  upon  any  grave 
or  let  shall  be  fined  not  less  than  ten  nor 


more  than  one  hundred  dollars,  or  imprison- 
ed not  exceeding  six  months,  or  both,  as  a 
Jury  may  determine.'  If  the  lot  in  question 
was  sold,  the  purchaser  could  not  use  it  for 
any  of  the  purposes  for  which  town  lots  are 
ordinarily  used  without  subjecting  himself 
to  the  penalties  denounced  by  the  foregoing 
statute,  and  making  the  court  a  particeps 
criminis  in  his  offense.  If  it  be  said  that  the 
purchaser  must  take  care  of  it  himself,  it  will 
be  a  sufficient  answer  that  the  court  ought 
not  to  offer  that  for  sale  which  it  will  not 
allow  to  be  used  by  the  purchaser  for  any 
purpose  that  can  be  of  the  slightest  value  to 
him.  The  city  had  complete  authority  to 
contract  for  the  work,  but  had  no  authority 
to  make  it  a  charge  on  the  abutting  property, 
and  is  therefore  liable  to  the  contractor  for 
the  price  of  his  work.  Mnrphy  t.  Ci^  of 
Ix>ulsvUle,  9  Bush,  189." 

[1]  The  statute  quoted  Is  still  in  force, 
and  Is  now  section  133^,  Kentucky  Statutes. 
In  that  case  It  appeared  that  the  lot  was 
filled  with  graves,  and  that  the  trustee  had 
not  funds  in  his  hands  belonging  to  the  trust 
with  which  to  pay  the  assessment  It  does 
not  appear  here  that  the  lot  sought  to  be  sub- 
jected is  filled  witii  graves;  but  we  do  not 
regard  this  as  material,  for  the  reason  that 
the  statute  protects  the  monuments,  fences, 
shrubbery,  and  ornaments  no  less  than  the 
graves,  and  the  purchaser  would  be  liable  for 
the  same  penalties  if  he  disturbed  these  as 
he  would  be  if  he  disturbed  a  grave.  The 
purpose  of  the  statute  is  to  protect  the  ceme- 
tery, and  not  merely  the  graves  in  it 

[2,  S]  The  question  came  before  this  court 
ag^n  in  Colston  ▼.  Eastern  Cemetery  Co.,  15 
S.  W.  245,  12  Ky.  Law  Rep.  763.  In  that  case 
the  cemetery  company  was  incorporated  in 
the  year  1854  (Loc.  &  Priv.  Acts  1853-64,  c 
469),  and  by  its  charter  was  exempt  from 
sale  for  any  cause  under  an  execution  or  de- 
cree; but  by  an  act  of  March  24,  1882,  ceme- 
tery property  was  made  liable  for  assessment 
for  a  street  improvement  in  Louisville.  TbLs 
court  adhered  to  the  conclusion  reached  In 
Louisville  V.  Nevln,  and  held  the  amendatory 
statute  not  operative,  as  the  charter  of  the 
corporation  was  granted  before  the  act  of 
1856.  It  concluded  its  opinion  with  these 
words:  "It  must  be  conceded  that  in  a  large 
city  like  Louisville  the  existence  of  burial 
grounds  becomes  a  matter  of  necessity,  and. 
If  not  placed  under  corporate  control,  where 
money  may  be  invested  and  donated  for  the 
purchase  and  improvement  of  grounds  to  be 
used  for  cemeteries,  the  expenee  for  such  a 
purpose  would  be  a  public  burden,  and  hence 
the  state  Is,  or  should  always  be  ready  to 
encourage  the  creation  of  such  corporatloits, 
not  only  to  lessen  the  rate  of  taxation,  but  to 
invest  the  corporate  body  with  the  power  to 
raise  such  funds  as  will  enable  them  to 
beautify  and  ornament  the  homes  of  the 
dead.  Tills  was  the  object  of  the  charter 
creating  this  cemetery,  where  la  found,  from 
the  testimony,  at  the  time  thla  acUoa   was 


Digitized  by 


Google 


Ky.) 


OOITF  y.  KEanOK 


983 


instttnted,  nearly  4O,O0O  graves,  and  no  chan- 
cellor should  anthorlze  the  tax  gatherer  to 
invade  this  territory  of  the  dead  to  enforce 
the  collection  of  any  assessment  made  by  a 
state,  county,  or  municipality,  or  take  from 
the  faithful  trustee  the  funds  set  apart  from 
the  sale  of  lots,  and  apply  them  to  such  a 
purpose,  when,  by  the  terms  of  the  charter, 
the  land  itself  is  exempt  from  execution. " 
Under  these  dedcdonB  the  land  of  the  ceme- 
tery company  In  question  cannot  be  subjected 
to  the  apportionment  warrant,  and  la  not 
subject  to  a  lien  therefor,  for,  under  the 
construction  of  the  statutes  there  adopted, 
section  1336,  Kentucky  Statutes,  must  be 
held  as  creating  an  exception  out  of  the  stat- 
utes giving  a  lien  for  street  improvements. 
It  cannot  be  presumed  that  the  Legislature 
Intended  to  create  a  lien  upon  property  when 
it  declared  It  unlawful  to  oiter  upon  it  or 
to  disturb  it  in  any  way.  To  hold  that  the 
purchaser  would  violate  section  1336  if  be 
took  possession  of  the  property  is  necessarily 
to  hold  that  the  Legislature  did  not  intend  to 
create  a  lien  upon  it,  for  it  cannot  be  pre- 
sumed that  it  intended  a  vain  thing.  The 
effect  of  these  decisions  is  that  section  1336, 
E^.  St.,  is  to  be  read  into  the  statutes  creat- 
ing the  lien  on  the  abutting  property,  and 
when  it  is  so  read  it  necessarily  excepts 
cemetery  property  out  of  their  operation. 
If  the  section  of  the  statute  giving  the  lien 
had  contained  as  a  proviso  the  words  con- 
tained in  section  1336,  this  would  admitted- 
ly be  their  effect,  and  the  result  Is  the  same 
when  by  judicial  construction  they  are  to  be 
read  into  it^or  as  qualifying  it  The  Legisla- 
ture, since  these  decisions  were  rendered,  has 
acquiesced  In  this  construction.  There  Is 
no  statute  now  in  force  giving  the  dty  a 
right  to  subject  cemetery  property;  the 
amendatory  act  above  referred  to  not  hav- 
ing been  brought  over  into  the  present  stat- 
utes. The  construction  of  the  statute,  having 
been  acquiesced  In  by  the  Legislature,  can- 
not now  be  disturbed. 

[4-6]  It  remains  to  determine  if  the  funds 
in  the  hands  of  the  cemetery  company  may 
be  subjected.  To  require  the  cemetery  com- 
pany to  pay  the  apportionment  warrant  when 
its  land  is  not  subject  to  a  lien  would  be  In 
effect  to  make  the  owner  of  the  property 
personally  liable  for  the  amount  sued  for. 
But  we  have  often  held  that  the  owner  is  not 
personally  liable  for  the  cost  of  a  street  im- 
provement Orth  V.  Park,  117  Ky.  791,  79  S. 
W.  206,  80  S.  W.  1108,  81  S.  W.  251,  25  Ky. 
Law  Rep.  1910,  26  Ky.  Law  Rep.  184,  342; 
£ibng  V.  Barbour  Asphalt  Co.,  151  Ky.  1,  151 
S.  W.  6,  and  cases  dted.  To  require  the 
cemetery  company  to  pay  the  money  into 
court  is  only  in  another  form  to  subject  its 
.  property  to  the  lien.  All  the  funds  in  the 
bands  of  the  cemetery  company  are  held 
under  a  trust  to  maintain  the  cemetery,  and 
to  require  these  funds  to  be  paid  out  for 
other  purposes  is  to  require  the  trustee  to  di- 


vert the  funds  from  the  trust  to  which  they 
were  dedicated. 

In  Roe  &  Lyon  v.  Scanlan,  98  Ky.  25,  32  S. 
W.  216,  17  Ky.  Law  Rep.  595,  a  county  was 
indebted  to  a  contractor  for  the  construction 
of  a  courthouse,  and  had  set  apart  a  fund 
for  the  payment  of  the  debt  Mechanics  and 
materialmen,  having  claims  against  the  con- 
tractor for  labor  done  and  material  furnish- 
ed In  the  erection  of  the  building,  had  given 
the  notice  required  by  the  statute,  and  it  was 
held  that  they  thus  acquired  a  lien  upon  the 
fund,  although  the  lien  could  not  be  en- 
forced against  the  courthouse.  The  same 
rule  upon  like  facts  was  applied  in  Noonan 
V.  Hastings,  101  Ky.  813,  41  S.  W.  32,  19 
Ky.  Law  Rep.  485,  72  Am.  St  Rep.  419; 
Allen  County  v.  FldeUty  &  Guaranty  Co.,  122 
Ky.  833,  93  S.  W.  44,  29  Ky.  Law  Rep.  856. 
But  these  cases  have  no  application  here. 
The  county  bad  contracted  for  the  building 
of  tbe  courthouse,  and  bad  set  aside  the  fond 
to  pay  for  it  Tbe  fund  so  set  aside  repre- 
sented the  building,  and  in  giving  the  labor- 
ers and  materialmen  a  lien  upon  tbe  fund  no 
part  of  it  was  diverted  from  the  purpose  for 
which  it  was  dedicated.  But  here  tbe  ceme- 
tery company  has  made  no  contract;  It  holds 
the  funds  in  Its  bands  dedicated  to  other 
purposes,  and  these  funds  do  not  represent 
In  any  way  the  lots  sought  to  be  subjected, 
and  have  no  connection  therewith.  In  those 
cases  there  was  a  personal  liability  for  tbe 
price  of  the  building;  here  there  Is  no  per- 
sonal liability. 

It  is  a  sound  public  policy  to  protect  the 
burying  place  of  the  dead.-  Families  scatter; 
family  burying  grounds  sooner  or  later  fall 
into  decay,  and  experience  has  shown  that 
tbe  only  way  to  protect  permanently  burying 
grounds  is  to  have  some  organization  similar 
to  appellant  The  purchasers  of  lots  in  the 
cemetery  bought  them  and  paid  for  them 
under  a  contract  that  the  money  they  so  paid 
should  be  used  in  protecting,  keeping  up,  and 
ornamenting  the  cemetery.  This  constituted 
a  large  part  of  the  consideration.  To  re- 
quire this  money  now  to  be  paid  out  for 
other  purposes  would  be  to  divert  the  trust 
fund  from  the  purposes  to  which  it  was 
dedicated,  and  to  impair  the  obligation  of  tbe 
contract    This  cannot  be  done. 

We  do  not  see,  therefore,  that  either  the 
land  may  be  subjected  to  the  claim  or  that 
the  cemetery  company  may  properly  be  re- 
quired to  pay  it  out  of  the  funds  In  its  hands. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  above  indicated. 


GOFF  ▼.  RENICK  et  aL 

(Court  of  Appeals  of  Kentucky.     Dec.  19, 
1913.) 
1.  Wills  (|   534*)— Constbttction  — Bstatb 
Devised— CORTiNOKRT  Rekaindebb. 

Testator  devised  certain  land  to  four  sons 
by  name  for  their  Uvea,  but  after  their  death 
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or  the  death  of  either  of  them,  then  to  the  heirs 
of  their  or  his  body,  and  if  either  or  any  of  the 
detisees  should  die  without  issae  then  living, 
then  the  land  was  devised  to  the  survivor  and 
to  the  descendants  then  living  of  those  that 
might  be  dead,  to  be  divided  equally  among 
those  surviving  and  the  representatives  of  those 
who  might  be  dead,  the  descendants  of  either 
of  the  brothers  to  represent  their  ancestor. 
Held,  that  the  will  created  contingent  remain- 
ders as  to  the  share  of  one  of  the  brothers  who 
had  a  son  living,  the  first  taker  after  the  life 
estate  being  the  son,  provided  he  outlived  his 
father,  but  if  his  father  survived  him,  then 
the  share  passed  to  the  next  in  remainder,  who 
were  the  father's  three  living  brothers,  and 
last  in  remainder  to  the  children  or  descendants 
of  such  brothers,  who  would  take  if,  at  the 
time  of  the  death  of  the  life  tenant,  his  son 
.  and  the  three  brothers  were  dead. 

FEd.  Note.— For  other  cases,  see  "^Us.  Cent 
Dig.  a  1488-1610;  Dec.  Dig.  {  634.»] 

2.  Remaindbbs  d  16*)— Salk  or  Pbofebtt— 

PBOCEEDINOS— P  ABTIE8 . 

Civ.  Code  Prac.  |  491,  provides  that  in  an 
equitable  action  by  ue  owner  of  a  particular 
estate  of  freehold  in  possession,  or  by  his 
guardian  or  committee,  against  the  owner  of 
the  reversion  or  remainder,  or,  if  the  remain- 
der be  contingent,  against  the  person,  if  in  be- 
ing, in  whom  it  would  have  vested  if  the  con- 
tingency had  happened  before  commencement 
of  the  action,  real  property  may  be  sold  for  re- 
investment of  the  proceeds  in '  other  real  es- 
tate. Held,  that  where  real  property  was  de- 
vised to  testator's  four  sons  for  life,  remain- 
der to  the  heirs  of  their  bodies,  and  if  any  of 
the  devisees  should  die  without  issue  then  liv- 
ing, then  to  the  survivor  and  the  descendants 
then  living  of  those  that  might  be  dead,  etc., 
and  it  was  sought  to  sell  the  interest  of  one 
of  the  brothers  who,  at  the  commencement  of 
the  action,  was  alive  and  had  an  adult  son,  the 
contingent  remaindermen,  to  wit,  the  other 
brothers  and  their  descendants,  were  bound  by 
the  proceedings  by -representation,  and  were  not 
necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Bemainden, 
Cent  Dig.  1 11:  Dec  Dig.  |  16.*] 

8.  Remain  DKBS  ({  16*)— Sale— Pabttes— Joiir- 
DER — Plaintiffs  ob  DEFENDAirrs. 

Where  contingent  remaindermen  are  nec- 
essary parties  to  a  proceeding  to  sell  land  for 
reinvestment,  it  is  not  necessary  to  make  them 
defendants  if  they  voluntarily  join  as  plain- 
tiffs and  pray  for  the  relief  asked  in  the  com- 
plaint 

[Ed.  Note. — For  other  cases,  see  Remidndera, 
Cent  Dig.  {  11 ;    Dec.  Dig.  §  16.*] 

4.  Rekaindebb  (i  16*>— Sale  op  Pbofebtt— 

— PBOCEEDINOS— PbOOF—AITIDAVIT. 

Under  Civ.  Code  Prac  §|  543-647,  al- 
lowing the  tailing  of  proof  by  affidavit  in  cer- 
tain cases,  such  practice  was  properly  per- 
mitted in  a  proceeding  to  sell  real  property  de- 
vised for  life  subject  to  contingent  remainders, 
where  the  parties  in  interest  were  all  plaintiffs 
and  the  object  to  be  attained  by  the.  action  was 
for  the  benefit  of  all. 

[Ed.  Note.— For  other  cases,  see  Remainder!, 
Cent  Dig.  |  11:   Dec.  Dig.  {  16.*] 

Appeal  from  Circuit  Court,  Clark  Conn^. 

Action  by  J.  Scott  Renick  and  others  for 
the  sale  of  certain  teal  property  for  reinvest- 
ment From  an  order  confirming  the  sale 
and  overruling  exceptions  interposed  by  Ben. 
D.  Goff,  the  purchaser,  be  appeals.    Affirmed. 


Geo.  C.  Webb  and  &  M.  Wilson,  both  of 
Lexington,  and  J.  F.  Winn,  of  Winchester, 
for  appellant  Pendleton,  Buah  *  Busb,  of 
Winchester,  for  appellees. 

SETTLSi,  3.  TUs  action  was  brought, 
pursuant  to  section  491,  Civil  Code,  by  the 
life  tenant  and  remaindermen  to  obtain  a 
decree  for  the  sale  of  410  acres  of  land  in 
Clark  county,  described  in  the  petition,  and 
tbe  reinvestment  of  Its  proceeds  in  other  real 
estate.  By  the  Judgment  rendered,  the  sale 
of  the  land  was  ordered  as  prayed  in  the  pe- 
tition, and  it  was  thereafter  sold  at  pubUc 
auction,  after  due  advertisement,  by  the  mas- 
ter commlBsloner  to  the  appellant,  Ben.  D. 
Goff,  the  highest  and  best  bidder,  at  the  price 
of  1170.70  per  acre,  aggregating  about  $70,- 
000.  Following  the  filing  of  the  report  of 
sale  by  the  master  commissioner,  appellant 
filed  numerous  exceptions  thereto,  but,  on  the 
hearing  of  these  exceptions,  they  were  over- 
ruled by  the  circuit  court,  and  the  sale  con- 
firmed. From  the  Judgment  entered  in  pur- 
suance of  these  rulings,  this  appeal  is  prose- 
cuted. 

While,  in  the  brief  of  counsel  ftor  appel- 
lant, practically  all  of  the  exceptions  that 
were  filed  in  the  court  below  to  the  report  of 
sale  are  directly  or  indirectly  relied  on,  wa 
will  consider  only  such  of  them  as  have  any 
material  bearing  on  the  validity  of  the  sale. 
It  is  contended  by  appellant  that  there  was 
a  fatal  defect  of  parties,  in  that  all  persons 
interested  in  the  property  sold  were  not  made 
I>arties   to   the   action.     Before  considering 
this  contention,  it  will  be  necessary  to  deter- 
mine what  persons  were  Interested  in   the 
land.    The  title  to  the  land  sold  was  derived 
from  the  will  of  Abram  Renick,  deceased, 
and  from  the  commissioners'  deed  made  pur- 
suant thereto,   by  which  it  was  conveyed. 
The  clause  of  the  will  devising  this  land  is 
as  follows :     "All  the  land  herein  given  to 
Abram    Renick,   Jr.,    Morris   Renick,   Brink 
Renick  and  Scott  Renick  I  devise  to  them, 
each  of  them  during  their  several  natural 
lives,  but  after  their  death  or  the  death  of 
either  of  them  to  the  heirs  of  their  or  bla 
body.     If  either  or  any  of  said   devisees 
should  die  without  issue  then  living,  I  here- 
by devise  said  land  to  the  survivor  and  to 
the  descendants  then  living  of  those  that  may 
then  be  dead  to  be  divided  equally  among 
those  surviving  and  the  representattves   of 
those  who  may  be  dead,  the  descendants  of 
either  of  said  brothers  to  represent  their  an- 
cestor."    The  commissioners'  deed   contains 
the  following  clause:   "To  have  and  to  bold 
said  property  with  its  appurtenances   unto 
the  said  grantee  (J.  Scott  Renick)  as  provided 
in  the  will  of  Abram  Renick,  deceased." 

[1]  The  devisees  were  individually  named 
by  the  testator,  Abram  Renick,  and  the  tract 
of  land  here  involved  was  that  received  by 
J.  Scott  Renick  under  the  will  in  question. 
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It  Is  admitted  that  X  Scott  Renlck  Is  the 
holder  of  the  life  estate,  and  that  he  has  only 
one  child,  a  son,  who  Is  of  age  and  mar- 
ried, and,  farther,  that  J.  Scott  Renlck's 
brothers,  Abram  Renlck,  Jr.,  Morris  Renlck, 
and  Brink  Renlck,  are  all  living,  and  that 
they  are  adults,  married,  and  the  fathers  of 
children.  It  will  be  observed  that,  under 
the  provisions  of  the  will,  this  land  was  de- 
vised to  J.  Scott  Renlck  for  his  natural  life, 
and  at  his  death  it  was  to  go  to  the  heirs  of 
his  body,  but  in  the  event  he  died  without 
issue  then  living,  it  passed,  by  the  terms  of 
the  will,  to  his  brothers  named,'  Abram  Re- 
nlck, Jr.,  Morris  Renlck,  and  Brink  Renlck, 
or  to  the  living  descendants  of  those  who 
might  be  dead,  "to  be  divided  equally  among 
those  surviving  and  the  representatives  of 
those  that  may  be  dead,  the  descendants  of 
either  of  said  brothers  to  represent  their  an- 
cestors." It  is  apparent,  therefore,  that 
when  this  action  was  instituted,  the  life  ten- 
ant, his  son,  who  would  take  at  his  death, 
and  his  three  brothers,  who  were  to  take  in 
the  event  the  life  tenant  died  without  leav- 
ing issue  then  living,  were  all  In  being,  of 
age,  and  free  from  disability.  Obviously, 
several  contingent  remainders  are  created 
by  the  will;  the  first  taker  being  the  son  of 
the  life  tenant,  viz.,  H.  Phelps  Renlck,  pro- 
vided he  outUved  bis  father.  But,  if  he  Is 
survived  by  his  father,  then  the  next  re- 
mainder is  to  the  three  living  brothers, 
Abram  Renlck.  Jr.,  Morris  Renlck,  and  Brink 
Renlck;  and  the  last  remainder  Is  in  favor 
of  the  children,  or  descendants,  of  these 
three  brothers,  who  would  take  if,  at  the 
time  of  the  death  of  the  life  tenant,  J.  Scott 
Renlck,  his  son,  the  three  brothers  were  all 
dead.  The  action  was  instituted  by  J.  Scott 
Benlck,  Princess  Renlck,  his  wife,  Harry 
Phelps  Renick,  his  son,  Abram  Renlck,  B.  M. 
Benlck,  and  Morris  W.  Renlck,  his  brothers, 
all  being  plaintiffs.  SecUon  491  of  the  Civil 
Code,  under  which  the  action  was  brought, 
provides:  "In  an  equitable  action  by  the 
owner  of  a  particular  estate  of  freehold  in 
possession,  or  by  his  guardian  or  committee 
U  he  be  an  infant  or  of  unsound  mind, 
against  the  owner  of  the  reversion  or  remain- 
der, though  he  be  an  infant  or  of  unsound 
mind,  and  against  the  owner  of  the  particular 
estate  if  he  be  an  infant  or  of  unsound 
mind;  or,  if  the  remainder  be  contingent, 
against  the  person,  if  in  being,  in  whom  it 
would  have  vested  if  the  contingency  had 
liappened  before  commencement  of  the  ac- 
tion, though  he  be  an  infant  or  of  unsound 
mind,  and  against  the  owner  of  the  partic- 
ular estate  though  he  be  an  Infant  or  of 
unsound  mind — real  property  may  be  sold  for 
reinvestment  of  the  proceeds  in  other  real 
estate." 

[2]  Counsel  for  appellant  insists  that  the 
children  of  Abram  Renlck,  Jr.,  Morris  Re- 
nlck, and  Brink  Renlck  were  necessary  par- 
ties to  this  action,  and  that  the  sale  of  the 
land  by  the  commissioner  was  invalid,  and 


should  be  set  aside^  because  they  were  not 
brought  before  the  court  We  regard  this 
contention  unsound,  for  under  the  section 
supra,  as  these  remainders  were  contingent 
and  go  in  successive  order,  it  was  only  nec- 
essary to  bring  before  the  court,  in  order 
to  obtain  a  valid  sale  of  the  property  for 
reinvestment  of  the  proceeds,  "the  person, 
if  in  being,  in  whom  it  [the  title]  would  have 
vested  If  the  contingency  had  happened  be- 
fore commencement  of  the  action."  The  son 
of  the  life  tenant  was  the  only  person  in  be- 
ing in  whom  this  estate  would  have  vested 
if  his  father,  the  life  tenant,  had  died  be- 
fore commencement  of  the  action.  In  other 
words,  there  Is  only  one  contingency,  under 
the  terms  of  the  will,  on  the  happening  of 
which  the  estate  is  to  vest  in  the  remainder- 
man, and  that  is  the  death  of  the  life  tenant. 
When  J.  Scott  Renick  dies,  the  estate  cannot 
go  to  all  the  remaindermen  named  in  the 
will,  but  only  to  the  remainderman  first  in 
order,  who  is  in  being  at  that  time.  There- 
fore, if  the  son  of  the  life  tenant  is  Uving, 
he  takes,  and  the  others  do  not,  thus  mak- 
ing in  the  father  and  son,  if  that  contin- 
gency happens,  an  entire  and  complete  estate, 
which  is  the  first  estate;  but  if,  before  the 
death  of  J.  Scott  Renick,  his  son  should  die, 
and  there  were  no  other  children  of  either 
J.  Scott  Renick  or  of  Us  son,  that  would 
open  up  another  contingency,  by  which  the 
brothers  of  J.  Scott  Renick  would  take  to 
the  exclusion  of  all  others.  The  estate  that 
would  fall  to  them,  in  that  event,  together 
with  the  estate  held  by  the  life  tenant, 
would  necessarily  constitute  an  entire  and 
complete  estate  in  fee,  which  would  be  the 
second  estate.  But  there  is  further  a  third 
and  last  contingency,  dependent  upon  the 
second,  as  the  second  is  dependent  upon  the 
first,  each  subordinate  to  the  other,  the  last 
arising  in  the  event  of  the  death  of  the  son 
of  the  life  tenant  and  the  three  brothers  be- 
fore the  happening  of  the  contingency,  viz., 
the  death  of  the  life  tenant,  in  which  case 
the  children  of  the  three  brothers,  or  of 
such  of  the  three  brothers  as  may  die, 
would  take  as  representing  their  ancestor — 
that  is,  their  father's  part — ^and  in  this  con- 
dition, we  have  again  an  entire  estate  in 
fee,  made  up  of  the  life  estate  and  these  re- 
mainders in  the  event  they  should  take, 
which  would  make  the  third  estate.  But,  aft- 
er all,  the  vesting  of  the  estate  is  actually  de- 
termined by  the  happening  of  the  one  con- 
tingency; that  is,  the  death  of  the  life  ten- 
ant If  our  construction  of  section  401  of 
the  Civil  Code  correctly  interprets  its  mean- 
ing, the  brothers  of  the  life  tenant,  Abram 
Renick,  Morris  Renick,  and  Brink  Renick, 
were  not  necessary  parties  to  the  action, 
though  doubtless  made  so  as  a  matter  of  pre- 
caution on  the  part  of  the  life  tenant,  and 
to  show  their  approval  of  the  sale  of  the 
land. 

The  construction  here  given  the  section  of 
the  Code^  supra,  aa  well  as  the  application 
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made  of  Its  meaning,  has  repeatedly  been 
sanctioned  by  thla  court  Luttrell  v.  Welle, 
etc.,  97  Ky.  84,  30  S.  W.  10, 16  Ky.  Law  Rep. 
812,  was  an  equitable  action  under  this  sec- 
tion for  the  sale  of  real  estate,  In  whicb 
there  were  remainder  interests,  for  reinvest- 
ment of  the  proceeds  in  other  real  property. 
The  property  sought  to  be  sold  consisted  of  a 
farm  In  Mason  county,  thQ  title  to  which 
was  derived  under  certain  provisions  of  the 
will  of  Richard  Wells,  which  devised  to  bis 
son,  William,  the  rents  and  profits  of  the 
farm  during  his  life  and  at  his  death,  if  his 
wife  survived  him,  she  was  to  have  the  use 
and  profits  of  the  land  until  their  youngest 
child  arrived  at  the  age  of  21  years,  upon  the 
happening  of  which  event  the  farm  was  di- 
rected to  be  sold  and  the  proceeds  divided  be- 
tween the  widow  and  children  of  William, 
she  to  take  a  child's  part  The  will  further 
provided  that  should  William  survive  his 
wife,  then,  at  his  death,  the  farm  should  be 
sold  and  the  proceeds  divided  between  hia 
children  and  their  heirs;  the  heir  of  a  child 
to  take  the  share  of  tiie  deceased  i>arent, 
should  one  or  more  of  the  children  be  dead 
when  the  land  was  sold,  and  the  proceeds 
divided  according  to  the  provisions  of  the 
will.  William  Y.  Wells,  his  wife,  and  their 
six  adult  children,  with  the  husbands  of  their 
daughters  who  had  married,  and  the  two 
Infant  children  of  Wells  and  his  wife  were 
made  parties  to  the  action.  The  purchaser  of 
the  property  at  the  decretal  sale  excepted  to 
the  confirmation  of  the  sale,  upon  the  theory 
that,  as  some  of  the  children  of  William  Y. 
Wells,  the  life  tenant  might  die  before  he 
did,  in  which  event  the  share  of  the  one 
dying  would,  under  the  terms  of  the  will, 
pass  to  his  heirs,  probably  meaning  children, 
and  as  It  cannot  for  that  reason  be  told  who 
might  be  entitled  to  take  in  remainder  under 
the  will,  the  purchaser  could  not  get  a  per- 
fect title  under  the  decretal  sale.  In  over- 
ruling this  exception,  the  court  said:  "It  is 
sufficient  to  say  that  section  491  of  the  Code 
was  designed  to  meet  such  cases,  and  that 
although  the  remainder  may  be  contingent, 
yet  If  the  person  in  being.  In  whom  the  re- 
mainder interest  would  have  vested  if  the 
contingency  bad  happened  before  the  com- 
mencement of  the  action,  be  properly  before 
the  court,  as  seems  to  have  been  the  case 
here,  a  complete  and  perfect  title  may  be 
passed  under  a  proceeding  conforming  to  the 
provision  of  that  section  and  the  subsequent 
sections  of  the  Code  regulating  such  pro- 
ceedings." 

It  is  not  to  be  overlooked  that  proceedings 
under  this  section  of  the  Code  are  merely 
for  the  purpose  of  changing  the  investment, 
and  the  sale  cannot  be  made  unless  it  -Is 
established  by  proof  to  the  satisfaction  of  the 
chancellor  that  it  will  inure  to  the  benefit  of 
those  owning  an  interest  in  the  property; 
and  it  goes  without  saying  that  a  reinvest- 
ment in  real  estate,  which  wlU  benefit  the 


life  tenant  and  the  first  taker  In  remainder, 
must  also  benefit  the  second  taker  in  re- 
mainder, and  also  the  third  as  welL  There- 
fore, on  the  question  of  benefits,  all  the  con- 
tingent remaindermen  must,  and  will,  be 
affected  alike,  where  the  sale  is  for  rein- 
vestment in  like  property.  In  all  cases  the 
court  must  pass  upon  that  question  before 
sale  is  ordered.  So,  it  is  to  be  presumed  that 
the  more  remote  contingent  remaindermen 
wUl  be  as  much  benefited  by  the  sale  as  the 
remaindermen  standing  next  in  order  ahead 
of  them. 

In  this  connection,  it  is  well  to  notice  that 
section  498  of  the  Code,  wMch  authorizes  the 
sale  of  trust  estates,  with  remainders,  for 
reinvestment,  provides  that  where  lands  are 
held  in  trust  by  one  for  the  life  of  another, 
with  remainder  over  to  a  class  of  persons,  or 
to  any  person  not  ascertained,  or  to  be  ascer- 
tained, until  the  death  of  the  life  tenant 
or  where  the  life  tenant  has  the  p6wer  to 
dispose  of  the  estate  by  will  or  an  Instrument 
in  the  nature  of  a  will,  it  is  provided  that 
such  estates  may  be  sold  in  an  action  "to 
which  all  persons  having  a  present  or  vested 
Interest  in  such  lands  are  parties."  And  this 
is  followed  by  the  further  provision  in  the 
section  that  any  deed  or  mortgage  so  made 
under  order  of  court  "shall  be  held  and  con- 
strued to  have  the  same  effect  as  if  executed 
by  every  person  having  a  vested  or  contin- 
gent interest  in  and  ownership  of  said  land, 
and  as  if  executed  by  all  persons  and  classes 
who  would  take  under  the  limitations  or  pro- 
visions of  said  deed,  or  as  devisees  under 
the  exercise  of  such  power  to  devise  or  ap- 
point and  as  if  every  claimant,  present  or 
future,  under  such  deed  or  power,  was  under 
no  disability  whatever." 

It  is  also  to  be  noted  that  contingent  re- 
mainders may  be  sold  under  this  section  of 
the  Code  without  making  the  contingent  re- 
maindermen parties.  For  only  those  who 
have  a  present  or  vested  interest  are  requir- 
ed to  be  made  parties,  notwithstanding  which 
the  contingent  remaindermen  are  concluded 
by  the  Judgment  of  sale.  While  it  Is  true 
that  this  section  contemplates  the  existence 
of  a  trustee,  acting  in  a  represoitatlve  ca- 
pacity, its  provisi(ms  are  nevertheless  con- 
sistent with  the  recognized  doctrine  that 
parties  may  be  made  by  representation  as 
well  as  by  actual  service  of  process;  those 
acting  in  a  representative  capacity  as  to 
others  who  succeed  them  in  Interest  b^ng 
held  to  protect  the  subsequent  interest.  It 
is  therefore  a  rule,  recogni'ed  by  the  courts, 
that  persons  holding  remote  contingent  in- 
terests are  not  required  to  be  actnallv 
brought  before  the  court,  but  will  tte  treated 
as  parties,  where  the  interests  are  properlr 
represented  by  those  next  before  them,  if  the 
latter  are  before  the  court  Frltsch  v.  Klans- 
Ing,  13  S.  W.  241,  11  Ky.  lAW  Rep.  788,  is  a 
case  in  which  the  above  rule  was  applied 
A  satisfactory  statement  of  the  rule  la  giveu 
in  Hermann  r.  Parsons,  117  Ky.   238,  78  S. 
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W.  125,  25  Ky.  Law  Rep.  1344.  With  re- 
spect to  a  ruling  of  the  circuit  court  that 
certain  grandchildren  of  a  testator  owning 
a  contingent  remainder  Interest  In  the  real 
estate  In  litigation  should  have  b$en  made 
parties  to  a  previous  action  in  which  it  was 
sold,  and  that,  as  they  had  not  been  made 
parties,  they  still  retained  their  interest,  we 
said:  "We  are  of  the  opinion  that  the  lower 
court  erred.  These  appellees,  nnder  this  will, 
merely  held  contingent  remainder  interests. 
Their  grandmother  held  the  life  estate,  and 
their  father  the  fee,  subject  to  be  defeated 
by  his  death  before  his  mother's  death.  The 
general  rule  is  that  it  is  sufficient  to  bring 
before  the  court  the  persons  whose  several 
Interests  combined  make  up  the  first  estate 
of  inheritance.  As  these  appellees'  grand- 
mother and  their  father  were  parties  to  that 
action,  and  they  owned  together  the  first 
estate  under  the  will  at  that  time.  It  was  un- 
necessary to  have  made  appellees  parties, 
as  they  were  only  contingent  remaindermen, 
and  were  bound  by  representation.  See  Cal- 
vert on  Parties,  p.  261;  Freeman  on  Judg- 
ments, i  172.  The  reason  for  this  rule  is 
stated  In  FauUcner  v.  Davis,  18  Grat  (Va.) 
651,  98  Am.  Dec.  698,  where  the  court  said. 
This  rule  of  representation  often  applies  to 
living  persons  who  are  allowed  to  be  made 
parties  by  r^resentatlon  for  reasons  of  con- 
Tenlenoe  and  justice,  because  their  interests 
will  be  sufficiently  defended  by  others  who  are 
personally  parties,  and  who  have  motives 
both  of  self-interest  and  affection  to  make 
such  defense,  and  they,  therefore,  consider  it 
unnecessary  to  make  such  persons  parties, 
and  Indeed,  improper  to  do  so,  and  thus  com- 
pel them  to  litigate  about  an  Interest  which 
may  never  vest  in  them.'  Their  father  who 
held  the  first  estate  subject  to  the  life  es- 
tate of  his  mother  was  a  party.  He  had  a 
motive  of  self-interest  and  affection  to  cause 
blm  to  make  defense."  Although  the  opinion 
calls  attention  to  the  fact  that  there  are  cases 
in  which  a  distinction  has  been  made  be- 
tween one  who  is  in  privity  with  the  estate 
and  one  who  is  a  stranger  to  the  instrument 
by  which  the  contingent  remainder  has  been 
created,  yet  the  role  as  to  representation  was 
conceded  to  have  been  properly  applied  in  the 
case  of  Fritscb  v.  Elausdng,  supra,  and  in 
that  case  Mra  Evans,  who  institnted  the  ac- 
tion, was  not  a  stranger  to  the  instrument 
creating  the  estate,  but  her  relation  thereto, 
like  that  of  the  appellees  in  the  Instant  case, 
was  that  of  a  privy. 

In  23  Cyc.  1245,  Hermann  v.  Parsons  is, 
among  other  cases,  cited  as  sustaining  the 
following  statement  of  the  doctrine  under 
consideration:  "Persons  having  a  remote, 
contingent,  or  expectant  Interest  In  realty 
are  bound  by  the  Judgment  rendered  in  an  ac- 
tion concerning  the  property,  although  not 
made  parties  to  the  suit,  if  the  holder  of 
the  first  estate  of  inheritance  is  a  party,  as 
lie  represents  them.  And  estates  limited 
4>Ter  to  persons  not  in  esse  are  represented  by 


the  living  owner  of  the  first  estate  of  Inherit- 
ance, so  that  a  decree  in  a  suit  to  which  the 
first  holder,  a  living  person,  Is  made  a  party 
will  conclude  the-  rights  of  after-bom  re- 
maindermen." 

In  the  more  recent  case  of  Walsh  ▼.  Parr's 
Ex'r,  110  S.  W.  300  (not  elsewhere  reported), 
the  rule  of  being  bound  by  representation 
was  again  applied,  although  the  land  was 
sold  under  section  490,  Civil  Code.  The 
opinion  also  refers  to  Fritscb  v.  Klausing, 
shows  its  application  to  the  case  in  liand, 
and  concludes  its  reference  to  it  as  follows: 
"In  that  case  the  interests  of  the  contingent 
remaindermen  were  secured  by  a  reinvest- 
ment of  the  proceeds  of  the  sale  of  their  prop- 
erty upon  the  same  terms  and  conditions  as 
specified  in  the  deed.  In  the  case  at  bar  the 
contingent  remaindermen's  interests  are  pro- 
tected in  the  same  manner,  and  they  hare  no 
interest  in  the  property  in  litigation." 

It  is  apparent  from  the  opinions  in  Her- 
mann V.  Parsons,  and  Walsh  v.  Parr's  Ex'r, 
that  the  rule  was  recognized  as  applying, 
whether  the  sale  is  procured  by  a  stranger 
to  the  instrument  creating  the  estate,  or  by 
one  or  more  of  those  holding  nnder  it. 

In  the  more  recent  case  of  McGlure  v. 
Orume,  141  Ky.  361,  132  S.  W.  483,  the  rule 
in  question  was  again  applied  as  to  unborn 
contingent  remaindermen;  it  being,  in  sub- 
stance, held  that  section  491,  Civil  Code,  was 
enacted  to  protect  their  Interest  in  the  real 
estate  sought  to  be  sold  for  reinvestment,  by 
representation  through  the  contingent  re- 
maindermen in  being,  made  parties  to  the 
action.  In  this  case  the  proceeds  of  the  real 
estate  sold  were  allowed  to  be  reinvested  in 
similar  property  in  another  state. 

Tested  by  the  provisions  of  section  491, 
Civil  Code,  and  the  foregoing  authorities, 
it  is  manifest  that  all  the  necessary  parties 
in  interest  were  before  the  court  when  the 
Judgment  of  sale  was  rendered.  It  is  equal- 
ly manifest  from  the  record  that  the  sale 
of  the  land  and  reinvestment  of  its  proceeds 
as  adjudged  will  be  to  the  benefit  of  all  the 
parties  in  interest,  and  that,  in  making  the 
reinvestment,  the  court  will  require  the  real 
estate  to  be  conveyed  to  the  parties  In  In- 
terest in  the  same  manner  and  under  the 
same  limitations  as  the  land  sold  was  devised 
them  by  will  of  Abram  Renick. 

[3]  We  find  no  merit  in  appellant's  con- 
tention that  the  remaindermen,  brothers  of 
the  life  tenant,  should  have  been  made  de- 
fendants to  the  action.  If  it  would  have  been 
proper  to  adjudge  the  sale  and  reinvestment 
prayed,  by  making  the  remaindermen  in  ques- 
tion defendants,  their  voluntary  act  in  mak- 
ing themselves  plaintiffs  to  the  action  and 
Joining  in  the  prayer  for  the  relief  asked 
could  have  no  other  than  the  same  legal  ef- 
fect, and  served  to  reduce  the  cost  of  the 
proceedings.  Besides,  we  have  in  numerous 
cases  recognized  the  right  of  the  parties  in 
interest  to  so  conduct  the  proceedings:  How- 
ard, etc,  ▼.  Singleton,  etCi,  94  Ky.  336,  22 
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S.  W.  337,  15  Ky.  Uiw  Bep.  309;  Shelby, 
eta,  V.  Harrison,  etc.,  84  Ky.  14& 

[4]  The  only  other  material  contention  of 
appellant  is  the  complaint  raised  by  one  of 
the  exceptions  that  the  evidence  as  to  the 
necessity  for  the  sale  of  the  land  was  per- 
mitted .by  the  court  to  be  made  in  the  form 
of  affidavits.  This  objection  from  the  pur- 
chaser of  the  land  is  not  tenable.  In  an  ex 
parte  proceeding,  proof  is  often  made  by 
affidavits.  There  are  In  this  case  no  In- 
fants or  other  persons  under  legal  disability. 
The  Civil  Code  (sections  543-547)  allows,  in 
certain  cases,  the  taking  of  proof  by  affida- 
vit ;  and  where,  as  in  this  case,  the  parties  in 
interest  are  all  plaintiffs,  and  the  object  to 
be  Attained  by  the  action  is  for  the  benefit 
of  all,  it  will  be  presumed,  In  the  absence 
from  the  record  of  a  contrary  showing,  that 
the  taking  of  proof  by  affidavit  was  consen^ 
ed  to  by  all  the  parties. 

There  is  no  error  in  the  judgment  appealed 
from,  wherefore  it  is  affirmed. 


KENTON  WATEB  CO.  t.  CITT  OP  COV- 
INGTON ct  al.t 
(Court  of  Appeals  of  Kentucky.    Dec  19,  1918.) 

1.  CouBTs  (S  106*)— Adoption  of  Opinion  op 

LOWKB  COUBT. 

Where  the  opinion  at  the  lower  court  is  con- 
tained in  the  record,  the  appellate  court  may, 
without  impropriety,  adopt  it  as  its  own,  though 
it  is  rarely  done. 

nOd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  359;   Dec.  Dig.  i  106.*] 

2.  Waters  and  Water  Courses  Q  183*)  — 
Water woBKB— Acquisition  by  City— Con- 
tracts. 

A  water  company,  having  contracted  to  sup- 
ply a  town  with  water,  contracted  with  a  neigh- 
boring city  to  purchase  the  water  which  was  to 
be  transmitted  to  the  town  by  a  system  to  be  in- 
stalled by  the  company,  but  the  contract  further 
provided  that,  should  the  city,  during  the  term 
of  the  contract,  annex  the  town,  it  should  have 
the  option  of  purchasing  the  company's  prop- 
erty; the  price  to  be  fixed  by  arbitration. 
The  city,  after  having  annexed  the  town,  made 
an  offer  to  purchase  at  a  fixed  price.  Held,  that 
this  proposition  was  nothing  more  than  an  of- 
fer upon  the  part  of  the  city  to  make  a  new 
contract,  and  was  not  an  exercise  of  its  option 
to  purchase  under  the  contract,  and  did  not 
bind  it  to  have  the  price  fixed  by  arbitration. 
[Ei.  Note.— For  other  cases,  see  Watecs  and 
rater  Courses,  Cent  Dig.  |{  277,  278;  Dec. 
Dig.  f  183.*] 


Wai 


3.  Municipal  Corporations  (|  73*)- Statute 
—Vaudity— Legislative  Contbol. 

Laws  1910,  c.  83,  requiring  any  dty,  be- 
fore establishing  ite  own  water  system  hi  any 
neighboring  town  which  it  might  annex,  to  pur- 
chase the  property  of  the  company  then  supply- 
ing the  town,  violates  Const  |  181,  prohibiting 
the  General  Assembly  from  imposing  taxes  for 
the  purposes  of  any  county,  city,  etc.,  since  the 
purdiase  of  waterworks  would  necessitate  the 
levy  of  a  tax,  and  the  Legislature  cannot  do  in- 
directly what  It  cannot  do  directly. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  177,  178;  Dec  Dig. 
S73.*] 


4.  MUNICIPAI.  COBFOBATIOm   tf  64*)-^^OIB- 

lative  Contbol. 

The  extent  of  legislative  control  over  mu- 
nicipalities extends  as  far  as  is  essential  to  ac- 
complish a  result  in  which  the  state  has  an  in- 
terest in  its  governmental  capacity,  but  this 
power  does  not  extend  to  depriving  the  mu- 
nicipality of  discretion  in  the  means  or  methods 
of  accomplishing  the  result 

[Ed.  Note.— For  odier  cases,  see  Municipal 
Corporations,  Cent  Dig.  f|  166, 157;  Dec.  Dig. 

B.  Municipal  Cobpobations  (|  70*)— Lbois- 

LATivE  Contbol. 

The  establldiment  of  a  water  system  in  a 
dty  is  not  a  governmental  function  in  which 
the  state  may  have  such  an  interest  as  would 
give  it  power  to  compel  ite  maintenance  therein. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |f  170-174;  Dec  Dig. 
f  70.*] 

6.  Constitutional  I<aw  <f  70*)  —  Judicial 
Functions— WisDOH  or  btatutb. 

Courte  can  only  pass  upon  the  validity  of 
a  statute  and  have  nothing  to  do  with  its 
wisdom. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |i  129-132, 187 ;  Dec  Dig.  | 
70.*] 

7.  Municipal  Cobpobations  (i  266*)  —  Ih- 
.PBOviaiENTS— Statutes  —  Bxpkal— Vaudi- 
ty OP  BxPEALiNQ  Act. 

The  authority  of  the  dty  of  Covington  to 
construct  and  maintein  a  water  system  granted 
by  Ky.  St  f  3058,  subsec  4,  was  not  repealed 
by  Laws  1010,  c  83,  prohibiting  the  city  from 
establishing  ite  own  water  system  until  it  shall 
have  purchased  the  property  of  any  water  com- 
pany them  supplying,  since  the  UUter  net  was 
void. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {  712;  Dec  Dig.  | 
266.*] 

8.  CoNsmtrnoNAL  I»aw  (|  40*)— Vamditt  of 
Statute. 

When  the  Constitutioa  has  expressly  denied 
the  Legislature  the  right  to  require  a  particular 
thing  to  be  done,  then  it  cannot  by  indirection 
require  it  to  be  done  by  attaching  it  as  a'condi- 
tion  to  the  exerdse  of  some  other  power  granted. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  38;  Dec  Dig.  i  40.*] 

Appeal  from  Circuit  Court,  Kenton  Goan- 
ty.  Common  Law  and  Equity  Division. 

Action  by  the  Kenton  Water  Company 
against  the  City  of  Covington.  Judgment 
for  defendant,  and  plalntlfl  appeals.  Af- 
firmed. 

S.  D.  Bouse,  of  Covington,  for  appellant 

5.  L.  Blakely,  of  Covington,  for  appellee. 

SETTLE,  J.  [1]  Where,  on  an  appeal,  the 
record  is  found  to  contain,  as  in  this  case, 
a  carefully  written  opinion  from  the  judge 
of  the  court  rendering  the  Judgmoit  appeal- 
ed from,  which  fairly  Indicates  the  Issues 
of  law  and  fact  involved  and  presents  satis- 
factory reasons  and  authority  in  support  of 
such  judgment,  and  this  court,  upon  consid- 
ering the  appeal,  is  convinced  of  the  correct- 
ness of  the  judgment.  It  may,  though  such  a 
thing  Is  rarely  done,  without  Impropriety, 
adopt  and  hand  down  the  opinion  of  the  cir- 
cuit judge  and  thereby  mate  it  Ita  own. 
That  course  will  be  pursued  in  this  instance : 


*For  other  cases  •••  same  topic  asd  section  NUMBBE  in  Dae.  Dig.  A  Am.  Dig-  Key-Ne.  8«tiM  ft  Rap'r 

t  Rehearing  denied  February  13,  U14. 
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the  opinion,  in  the  conclusion  of  wMdi  we 
fully  concur,  being  as  follows : 

"In  this  action  it  is  sought  by  mandamus 
to  compel  the  defendant  to  purchase  the 
plaintiff's  water  plant  in  former  Latonia, 
now  the  city  of  Covington,  and  to  compel 
the  defendant  to  appoint  an  arbitrator  to  fix 
the  price.  It  is  also  sought  to  enjoin  the  de- 
fendant from  Installing  a  water  system  in 
that  part  of  CoTlngton  which  was  formerly 
Latonia. 

"The  facts,  as  disclosed  by  the  petition 
and  the  pleadings,  which  constitute  the  ba- 
sis for  the  first  asserted  right  are  as  fol- 
lows: On  June  26,  1003,  the  plaintiff  and 
the  town  of  Latonia  entered  into  a  contract 
by  which  the  plaintiff  was  to  furnish  water 
to  said  town  and  its  citizens  in  accordance 
with  the  contract  until  April  S,  1913,  and  it 
installed  in  that  town  a  water  system  and 
proceeded  to  furnish  water  under  that  con- 
tract There  is  no  prorision  in  this  contract 
either  binding  the  town  to  purchase  the  wa- 
ter system  at  any  time,  or  that  confers  or 
gives  the  town  any  option  to  purchase,  or 
that  relates  to  the  acquisition  of  the  water 
system  during  the  continuance  of  the  con- 
tract or  after  it  expired. 

"In  furnishing  water  to  Latonia,  it  was 
anticipated  that  the  plaintiff  would  purchase 
the  water  to  be  furnished  Latonia  from  the 
city  of  Covington  and  transmit  it  through  a 
system  to  be  installed  by  the  plaintiff  con- 
necting the  water  system  of  Covington  with 
Latonia.  This  was  done  by  the  plaintiff,  and, 
in  pursuance  of  this,  plaintiff  on  April  13, 
1003,  entered  into  a  contract  with  the  city 
of  Covington  whereby  the  dty  of  Covington 
was  to  furnish  the  water  to  be  by  it  provided 
for  the  town  of  Latonia  for  a  period  of  12 
years,  commencing  May  1,  1003.  In  this 
contract  it  was  provided:  'If  at  any  time 
during  the  term  of  this  contract  the  dty  of 
Covington  shall  annex  the  town  of  Latonia, 
that  the  Kenton  Water  Company  shall  sell 
to  the  dty  of  Covington,  if  It  so  elects  to 
purchase^  all  its  property  in  said  town  and 
district,  the  dty  to  pay  therefor  such  sum 
of  money  as  the  board  of  arbitration  shall  fix 
A»  its  value,  the  dty  to  select  one  arbitrator, 
and  the  Kenton  Water  Company  one,  and. 
In  case  of  disagreement,  they  to  select  the  um- 
pire to  act  with  them;  the  finding  of  a  ma- 
jority of  said  board  to  be  final  between  the 
parties.' 

"In  1909  the  dty  of  Covington  annexed  the 
town  of  Latonia,  and  thereafter  the  general 
council  of  Covington  passed  a  resolution 
by  which  it  offered  to  purchase  from  the 
plaintiff  its  water  system  at  the  price  of 
$26,.S31.45,  which  offer  was  to  remain  open 
for  ten  days.  The  offer  was  not  accepted 
by  the  plaintiff,  but  counter  propositions 
were  made  at  a  fixed'  valuation,  which  were 
likewise  rejected. 

[2]  "It  Is  now  contended  that  this  offer  of 
the  dty  of  Covington  to  purchase  the  prop- 


erty at  the  fixed  price  of  $26,331.45  was  an 
election  on  ttie  part  of  the  dty  to  purchase 
the  property  in  accordance  with  the  provision 
of  the  contract  above  set  out  and  binds  it 
to  have  the  price  arbitrated  and  to  accept 
the  property  at  the  price  fixed.  The  conten- 
tion is  so  palpably  erroneous  as  needs  but 
little  response  to  It  It  Is  suffldent  to  say 
that  no  authority  dted  by  the  plaintiff  sus- 
tains such  a  contention.  The  language  quot- 
ed from  Dillon  in  plaintifCs  brief  relates  ex- 
pressly to  cases  where  the  dty  is  either  by 
contract  or  statute  bound  or  compelled  to 
purchase  at  the  expiration  of  the  franchise, 
or  in  the  event  of  establishing  its  own  wa- 
ter system  in  the  territory.  In  this  case  it 
was  purely  optional  under  the  contract  for 
the  dty  to  purchase  the  property  and  have 
its  value  fixed  by  arbitration,  and  clearly  its 
offer  to  purchase  at  a  fixed  price, 'which  was 
not  accepted,  and  which  was  nothing  more 
than  an  offer  to  make  an  entirely  different 
contract,  cannot  be  turned  into  an  accept- 
ance of  the  option  to  purchase  the  plant  at 
a  valuation  to  be  fixed  in  accordance  with 
the  terms  of  the  option. 

[3]  "The  right  asserted  to  have  the  defend- 
ant enjoined  from  installing  Its  own  water 
system  in  that  part  of  the  city  which  was 
formerly  Latonia  is  based  upon  the.  following 
statute,  enacted  in  1910,  and  after  the  an- 
nexation of  the  dty  of  Latonia  to  the  dty  of 
Covington,  but  before  the  franchise  of  the 
plaintiff  to  furnish  water  to  Latonia  had  ex- 
pired. The  statute  is  as  follows:  'In  case 
the  dty  shall  secure  the  franchise  for  sup- 
plying any  neighboring  town,  dty  or  mu- 
nidpality,  or  in  case  of  the  annexation  of 
any  neighboring  town,  city  or  municipality, 
and  if  in  such  dty,  town  or  munldpallty,  any 
water  company  or  person  has  theretofore  laid 
or  constructed  water  mains,  fire  plugs,  hy- 
drants, etc,  in  any  such  dty,  town  or  mu- 
nldpallty, for  the  purpose  of  supplying  the 
same  and  its  Inhabitants  with  water,  then, 
and  in  that  event  the  dty  obtaining  said 
franchise,  or  annexing  said  town,  dty,  or 
monldpality,  shall  be  required,  before  they 
exerdae  any  franchise  therein  for  supplying 
water,  to  purchase  all  water  mains,  fire 
plugs,  hydrants  and  other  attachments  be- 
longing to  said  water  companies  or  person 
or  persons  in  said  dty,  town  or  munldpallty, 
at  a  price  to  be  agreed  upon  by  the  parties, 
and  in  the  event  of  a  disagreement,  the  price 
to  be  fixed  by  a  board  of  appraisers  oonsist- 
ing  of  three  persons,  one  to  be  selected  by 
the  dty,  one  to  be  selected  by  the  water 
company,  and  the  two  so  appointed  to  select 
the  third.'  If  this  act  U  vaUd,  it  follows 
that  the  dty  of  Covington  cannot  Install  Its 
water  aystem  and  exerdse  its  right  of  fur- 
nishing water  to  former  Latonia  without 
first  purchasing  the  water  system  of  the 
plaintiff  in  that  territory,  as  this  act  of  the 
Legislature  requires  this  to  be  done.  The 
validity  of   this  act  la.  however,  assailed 
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as  being  In  conflict  with  subsection  15  of 
section  68,  and  of  sections  19,  181,  and  242, 
of  the  Constitution  of  Kentucky,  and  of  the 
fourteenth  amendment  to  the  Ck>nstltntion  of 
the  United  States. 

"Section  181  of  the  Constitution  providea: 
The  General  Assembly  shall  not  Impose  tax- 
es for  the  purposes  of  any  county,  dty,  town 
or  other  municipality,  but  may  by  general 
laws,  confer  on  the  proper  authorities  there- 
of, respectively,  the  power  to  assess  and  col- 
lect such  taxes.  The  General  Assembly  may, 
by  general  laws  only,  provide  for  the  pay- 
ment of  license  fees  on  franchises,  stock  used 
for  breeding  purposes,  the  various  trades, 
occupations  and  professions,  or  a  special  or 
excise  tax;  and  may,  by  general  laws,  dele- 
gate the  power  to  counties,  towns,  cities  and 
other  municipal  corporations,  to  impose  and 
collect  license  fees  on  stock  used  for  breed- 
ing purposes,  on  franchises,  trades,  occupa- 
tions and  professlona' 

"It  is  clear  that  to  purchase  the  water 
system  of  the  plaintift  requires  the  levy  and 
assessment  of  taxes  by  the  dty  of  Covington, 
and  I  take  it  as  conceded  by  counsel  for  the 
plaintiff,  and  at  any  rate  it  is  well  settled 
by  reference  to  all  the  authorities,  that  had 
this  statute  undertaken  to  compel,  or  had 
simply  directed,  cities  of  this  class  to  pur- 
chase or  acquire  private  water  systems  with- 
in its  corporate  limits,  to  be  co'mpensated  for 
in  the  manner  provided  by  this  statute,  it 
would  dearly  be  in  conflict  with  the  consti- 
tutional provision  under  consideration,  and 
therefore  void.  But  the  point  is  made  that 
this  statute  does  not  compel  the  dty  of  Cov- 
ington to  purchase  its  water  system  but  sim- 
ply makes  the  purchase  of  its  water  system 
a  condition  precedent  to  the  right  of  th^ 
dty  to  establisha  water  system  in  a  part  of 
the  dty  which  has  recently  been  brought 
within  the  city  limits,  leaving  It  optional 
with  the  dty  whether  it  will  establish  a  water 
system  in  that  territory  or  not,  and  that  the 
Legislature  has  the  power  to  do  that,  even 
though  it  would  In  effect  require  the  dty  to 
levy  and  assess  a  tax  to  purchase  the  plain- 
tiff's water  system  in  the  event  the  dty  should 
elect  to  establish  its  own  water  system  in  that 
territory.  To  support  this  contention  the 
plaintiff  dtes  Dillon  on  Municipal  Corpora- 
tions, I  132  (6th  Ed.);  National  Water  Works 
Co.  V.  Kansas  Clt!y,  62  Fed.  853,  10  C.  C.  A. 
663,  27  li.  R.  A.  827;  Newburyport  Water 
Co.  V.  Kewburyport  (C.  C.)  103  Fed.  584; 
Citizens'  Gas  tight  Co.  v.  Wakefield,  161 
Mass.  432,  37  N.  B.  444,  31  L.  B.  A.  467.  In 
the  examination  of  these  cases  and  others 
dted,  the  court  finds  three  classes  of  cases: 

(1)  Where  a  dmilar  provision  for  the  pur- 
chase of  the  water  system  of  a  private  cor- 
poration Is  provided  in  a  contract  between 
the  dty  and  the  water  company  under  which 
the  water  company  exerdses  its  franchise. 

(2)  Where  a  similar  statute  has  been  enacted 
and  there  is  no  constitutional  provision  sim- 
ilar to  ours.    (S)  Where  there  la  a  constitu- 


tional provision    similar  to  onr  owa   and 
where  a  similar  statute  was  inrolved. 

"National  Water  Works  Co.  r.  Kansas 
City  was  a  case  where  there  was  no  statute 
and  no  question  of  constitutional  limitation 
involved.  In  that  case  the  dty  had  bound 
itself  by  contract  to  purchase  the  private 
corporation's  water  system  at  the  expiration 
of  the  franchise,  and  therefore  is  not  perti- 
nent upon  the  question  of  legislative  control. 

"In  Newburyport  Water  Ca  t.  Newbury- 
port and  in  Citizens'  Gas  Co.  t.  Wakefield, 
there  does  not  appear  from  the  opinion  In 
the  case  that  there  was  any  constitutional 
provision  such  as  is  Involved  here,  but,  in 
the  absence  of  such  a  provision,  the  validity 
of  a  statute  similar  to  the  one  In  question 
was  sustained,  and  In  the  latter  case  it  did 
so  upon  the  ground  that  it  was  a  matter  of 
election  with  the  city,  and  not  compulsory, 
whether  or  not  it  should  construct  its  gas- 
works, but  that  if  it  did  it  must  purchase  the 
company's  plant,  as  was  provided  by  the 
statute. 

"People  V.  Common  Council  of  Detroit,  28 
Midi.  288,  16  Am.  Rep.  202,  and  People  v. 
Chicago,  51  IlL  17,  2  Am.  Rep.  278,  are  not 
squarely  in  point,  as  they  Involved  the  ques- 
tion of  legislative  authority  to  compel  the 
construction  of  parks,  but  they  are  author- 
ity, or  at  least  the  first  case  Is  authority,  for 
the  proposition  that,  even  in  the  absence  of 
any  constitutional  provision  restricting  the 
power  of  the  Legislature,  It  has  not  the  pow- 
er to  legislate  concerning  any  matter  of  pure- 
ly local  concern,  and  held  the  statute  invalid. 

"The  case  of  Helena  Consolidated  Water 
Co.  V.  Steele,  20  Mont  1,  49  Pac.  382,  3" 
L.  R.  A.  412,  is  a  case  exactly  similar  to  the 
case  at  bar.  In  that  case  there  was  a  consti- 
tutional provision  similar  to  ours,  and  In 
that  case  the  statute  provided  that,  in  the 
event  the  dty  established  its  own  water  sys- 
tem, it  must  purchase  the  system  of  the 
company  then  operating  the  waterworks,  but 
leaving  it  optional  with  the  dty  whether  or 
not  it  would  establish  its  own  system,  and 
in  that  case  the  statute  was  held  invalid  and 
in  conflict  with  the  constitutional  provision. 
In  the  construction  to  be  given  the  law  a? 
laid  down  in  this  latter  case  It  is  contended 
for  the  plaintiff  that  in  the  Montana  case  the 
furnishing  of  water  by  a  dty  to  its  dtizens 
was  held  to  have  been  done  by  the  dty  in 
its  private  capacity/  while  in  Kentucky  the 
same  act  is  held  to  be  a  governmental  fane 
tlon,  and  that,  as  the  right  of  legislative 
control  turns  upon  the  first  question  as  to 
whether  the  estoblishing  of  a  water  system 
by  a  city  is  a  governmental  function  or  not, 
therefore,  where  it  is  held  to  be  a  govemmeit- 
tal  function,  that  the  right  of  legislative  con- 
trol must  be  admitted. 

[4]  "I  do  not  find  th^t  the  distinction  mezt- 
tloned  is  laid  down  in  the  Mtontona  case  as 
the  decisive  or  at  all  controlling  point.  la 
some  cases  this  question  of  what  is  done  by 
the  dty  in  Its  private  ^padty,  aa  dlstlii- 
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gulshed  from  Its  governmental  capacity,  la 
made  the  criterion  of  the  right  or  absence  of 
the  right  of  governmental  control,  but  even 
In  those  cases  the  accomplishment  of  a  result. 
In  general.  Is  the  thing  which  is  held  to  be 
governmental  and  not  the  particnlar  means 
to  be  used  to  accomplish  It  As  an  illustra- 
tion of  what  is  meant,  it  is  clear  that  the 
preservation  of  good  order  and  peace  in  a 
dty  is  a  matter  in  which  the  state  is  con- 
cerned, and  even  though  the  state  might 
legislate  to  the  effect  that  a  police  depart- 
ment be  established  and  maintained,  and 
even  might  prescribe  the  number  of  police 
which  should  be  employed,  and  what  their 
pay  should  be,  and  compel  the  city  to  levy  a 
tax  to  maintain  it,  or  It  might  prescribe 
other  things  essential  to  be  done  which  fair- 
ly could  be  said  to  be  essential  to  the  ulti- 
mate purpose  to  be  achieved,  and  in  which 
the  state  is  Interested,  the  preservation  of 
good  order  and  peace  in  the  community,  but 
none  of  the  authorities  dted,  or  which  the 
court  has  examined,  bold  or  intimate  that  the 
Legislature  could  provide  that  a  particular 
piece  of  property  should  be  purchased  at  a 
given  price  for  the  pnrpoee  of  buUdlng  a 
police  office  and  direct  a  levy  of  a  tax  to 
pay  for  it  Suppose  the  Legislature  should 
by  legislation  direct  an  expensive  piece  of 
property  be  purchased  and  an  extravagant 
bnilding  erected,  and  levying  a  tax  for  that 
purpose  upon  the  dty,  will  it  be  contended 
that  the  Legislature  has  such  power  simply 
because  the  preservation  of  good  order  and 
peace  within  the  city  is  a  governmental  func- 
tion? The  extent  of  legislative  control  over 
municipalities  extends,  so  far  as  is  essential, 
to  accomplish  a  result  in  which  the  state  has 
an  Interest  in  Its  governmental  capacity,  but 
this  power  does  not  extend  to  depriving  the 
municipality  of  discretion  in  the  means  or 
method  of  its  accomplishment,  or  the  expense 
It  will  incur  for  that  purpose,  where  such 
minnte  or  spedflc  control  In  details  or  means 
Is  not  essential  to  the  accomplishment  of  the 
result,  and  which  Interest  In  the  result  con- 
stitutes the  basis  of  legislative  right  of  con- 
troL 

"In  the  cases  cited  and  examined  by  both 
the  plaintiff  and  the  defendant  the  question 
was  constantly  put  as  to  what  Interest  the 
state  had  in  the  doing  of  the  act  directed  by 
the  Legislature  to  be  done,  and  whether  it 
was  a  matter  of  purely  local  concern  was 
the  matter  or  point  upon  wliich  the  right  of 
the  legislative  control  was  made  to  depend. 
Suppose  the  state  can  be  said  to  have  an  in- 
terest in  the  matter  of  supplying  the  newly 
annexed  territory  with  water,  putting  it  up- 
on the  ground  of  public  health,  has  it  any 
interest  in  what  particular  pipes  or  property 
the  dty  shall  purchase  or  ntllize  to  serve 
that  purpose?  Even  if  the  shadowy  dis- 
tinctions between  governmental  %nd  private 
functions  of  a  dty  be  the  turning  point  in 
determining  the  right  or  absence  of  right  of 
legislative  control,  the  question  is  determin- 


ed, not  by  whether  or  not  the  general  pur- 
pose to  be  achieved  Is  governmental  or  pri- 
vate, but  whether  or  not  the  particular  thing 
directed  by  the  act  of  the  Legislature  is  one 
in  whidi  the  state  is  interested  as  essential 
to  the  accomplishment  of  the  purpose. 

[6]  "While  the  court  has  discussed  this 
question  at  some  length  upon  the  assumption 
that  the  establishment  of  a  water  system  in  a 
city  is  a  governmental  function  In  which  the 
state  may  have  such  an  Interest  as  would 
give  it  power  to  compel  its  maintenance  in 
a  dty,  yet  the  court  is  of  the  opinion  that 
the  Ck>urt  of  Appeals  of  this  state,  in  common 
with  the  wdght  of  authority  elsewhere,  is 
to  the  contrary. 

"Board  of  Councilmen  v.  Commonwealth, 
94  S.  W.  648,  29  Ky.  Law  Eep.  699,  and  the 
subsequent  cases  following  it  are  relied  upon 
by  the  plaintiff.  Prior  to  this  case,  the  Court 
of  Appeals  has  held  in  City  of  Covington  v. 
Commonwealth,  89  S.  W.  836,  19  Ky.  ILaw 
Rep.  105,  that  an  exemption  from  taxation 
given  to  'pubUc  property  used  for  public  pur- 
poses,' was  synonymous  with  an  ^emptlon 
given  to  'public  property  used  for  govern- 
mental purposes,'  and  then  held  that  a  wa- 
ter system  of  a  dty  was  not  property  used 
for  governmental  purposes,  and  that  it  was 
therefore  subject  to  taxation.  Subsequent- 
ly, as  will  be  seen  by  the  opinion  in  Board 
of  Councilmen  v.  Commonwealth,  94  S.  W. 
648,  29  Ky.  Law  Rep.  699,  the  court  changed 
its  mind  about  the  exemption  for  "public 
purposes'  being  the  same  as  an  exemption 
'for  governmental  purposes,'  and  hdd  that 
the  water  system  was  used,  not  'for  govern- 
mental purposes,'  but  was  used  for  'public 
purposes,'  and  that  therefore  it  was  exempt 
Now  the  reading  of  these  cases  will  show 
that  the  court  did  not  hold  in  the  latter  case 
that  a  water  system  of  a  dty  was  used  for 
'governmental  purposes,'  but,  on  the  contrary, 
it  adhered  to  its  former  opinion  that  it  was 
not  held  or  used  for  'governmental  purposes,' 
but  it  held  that  this  was  different  from  'pub- 
lic purposes,'  and  that  it  was  held  for  'pub- 
lic purposes.'  The  change  of  opinion  was 
not  as  to  wliat  property  was  held  for  'gov- 
ernmental purposes'  but  to  the  effect  that 
property  used  for  'governmental  purposes' 
was  not  the  same  as  that  h^d  for  'public  pur- 
poses,' and  that  a  water  system  was  not  em- 
braced within  the  latter.  This  being  true, 
the  whole  contention  of  the  plaintiff  that  the 
matter  is  subject  to  legislative  control  be- 
cause a  water  system  of  a  dty  is  used  for 
governmental  purposes  fails. 

[t]  "It  has  been  urged  in  the  briefs  by 
counsel  that  the  effect  of  this  statute,  being 
invalid,  would  be  to  permit  the  dty  to  build 
a  system  which  would  render  its  system  of 
little  value  and  would  eventually  compel  them 
to  sell  to  the  dty  for  an  insignificant  sum; 
on  the  other  band,  it  is  contended  that  if  it 
is  valid,  then  the  dty  will  be  compelled  to 
purchase  and  pay  for  a  water  system  wholly 
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Inadequate  and  nseless,  and  which  It  would 
be  compelled  to  discard  if  It  purchased  it 
I  take  it  that  the  validity  of  the  act  can  only 
be  measured  by  the  legislative  authority  to 
enact  it  and  not  by  the  effect  it  may  have  in 
any  particular  case.  If  the  Legislature  has 
the  power  to  enact  it,  then  any  loss  it  might 
impose  upon  the  dty  must  be  borne  by  it, 
and  upon  the  other  hand,  if  it  bad  not  the 
power  to  enact  It,  any  detriment  or  loss  to 
the  plaintiff  which  might  result  by  reason  of 
the  want  of  such  statute  or  the  authority  to 
enact  it  must  be  borne  by  It,  otherwise  the 
courts  would  be  holding  the  statute  valid  in 
some  particular  instance  and  invalid  in  oth- 
ers. With  the  wisdom  of  enacting  the  stat- 
ute the  courts  have  nothing  to  do ;  it  being 
simply  a  question  of  l^slatlve  power. 

[7]  "The  last  proposition  Involved  Is  this: 
It  is  contended  by  the  plaintiff  that  the  au- 
thority of  a  city  to  construct  or  maintain  a 
waterworks  system  is  purely  a  matter  of 
legislative  grant,  and  that,  without  such  leg- 
islative grant,  it  has  no  authority  to  con- 
struct or  maintain  a  water  system,  and  there- 
fore it  is  subject  to  be  withdrawn  at  any 
time  or  repealed,  qualified,  or  modified,  and 
that  either  the  act  of  1910  (Laws  1910,  c. 
83)  is  the  only  authority  for  the  city's  power 
to  construct  a  water  system,  or,  if  it  had 
.power  to  do  so  by  prior  legislative  grant, 
that  it  was  repealed  by  the  act  of  1910,  and 
that,  as  the  dty  therefore  has  no  authority 
to  construct  or  maintain  the  water  system 
proposed,  an  injunction  should  go  against  it 
to  prevent  it,  even  though  the  provision  rela- 
tive to  the  purchase  of  Its  plant  be  invaUd. 
At  the  time  of  the  enactment  of  the  statute 
in  1910,  and  for  many  years  prior  thereto, 
the  city  of  Covington  had  legislative  authori- 
ty to  construct  and  maintain  a  water  sys- 
tem, which  authority  was  given  by  subsec- 
tion 4,  i  3058,  Kentucky  Statutes.  If  it  be 
contended  that  this  authority  was  limited 
to  such  territory  as  was  then  embraced  with- 
in Its  boundaries,  and  not  applicable  to  such 
as  might  thereafter  be  brought  within  it,  it 
seems  to  the  court  that  it  la  so  palpably 
groundless  as  not  to  require  any  citation  of 
authority.  In  fact,  the  court  feels  so  certain 
about  It  that  it  has  not  examined  any  au- 
thority upon  the  subject,  as  none  has  bem 
cited  by  the  plaintiff. 

"There  is  no  authority  for  the  contention 
to  the  effect  that  the  power  of  a  munidpality 
to  construct  and  maintain  a  water  system 
must  oome  by  way  of  legislative  grant 
There  ia  also  authority  for  the  position  that 
the  doing  of  whatever  is  essential  to  promote 
the  public  health  is  inherent  in  the  munici- 
pality. I  have  not  found  any  authority  in 
Kentucky  which  has  dedded  the  question, 
and  the  opinion  in  the  case  of  Board  of  Coun- 
dlmen  v.  Commonwealth,  94  S.  W.  648,  29 
Ky.  Law  Bep.  699,  relative  to  the  relation 
existing  between  a  water  system  and  the 
public  health,  throws  some  doubt  upon  wheth- 
er the  power  is  only  to  be  obtained  by  legis- 


lative grant.  However,  the  court  Is  of  opls- 
ion  that  that  is  Immaterial  here.  Conceding 
that  fhe  power  must  be  found  in  a  legislative 
grant,  it  existed  by  legislative  enactment  at 
and  prior  to  the  act  in  question,  and  the 
question  resolves  itself  into  whether  the  pro- 
vision of  the  act  of  1910,  prohibiting  the 
exercise  of  that  power  in  a  given  territory 
wltMn  the  dty  except  upon  the  condition 
that  it  purchase  such  water  system  then  in 
use,  had  the  effect  of  repealing  the  former 
legislative  grant,  where  the  condition  attach- 
ed was  one  which,  by  express  provision  of 
the  Constitution,  it  was  prohibited  from  en- 
acting. I  have  not  the  slightest  doubt  that 
the  Legislature  has  the  power  to  attach,  as 
a  condition  to  the  exercise  of  a  power  grant- 
ed, any  condition  which  is  not  denied  It  by 
the  Constitution  to  make,  nor  of  its  power 
to  restrict  a  power  already  granted  by  such 
condition. 

[S]  "On  the  other  hand,  where  the  Consti- 
tution has  by  express  provision  denied  the 
Legislature  the  right  to  require  a  particular 
thing  to  be  done,  or  to  legislate  upon  a  par- 
ticular subject  or  in  a  particular  way,  then 
the  Legislature  cannot  by  indirection  re- 
quire it  to  be  done  by  attaching  it  as  a  con- 
dition to  the  exerdse  of  some  power  which 
it  has  granted  and  which  is  essential  to  the 
public  welfare  that  it  be  exercised.  To  do 
this  would  be  to  permit  the  constitutional 
provision  to  be  indirectly  violated  and  render 
it  a  nullity,  for,  in  order  to  accomplish  or 
put  in  force  any  legislation  which  It  had 
been  denied  the  power  to  enact,  all  it  would 
require  would  be  to  attach  it  as  a  condition 
to  the  exercise  of  a  power  which  It  had 
granted  and  which  was  necessarily  essential 
should  be  exerdsed  for  the  public  good.  The 
Legislature  had  no  power  to  require  munici- 
palities to  purchase  water  systems  within  its 
boundary  which  would  require  the  assess- ' 
ment  and  levy  of  a  tax. 

"It  is  perfectly  apparent  that  the  purpose 
of  this  act  was  not  to  repeal  the  power  grant- 
ed to  the  city  to  maintain  a  water  aystem 
within  its  boundary,  or  in  any  part  of  tt, 
and,  except  upon  tba  assumption  that  U 
might  render  enforceable  the  provision  i«- 
quiring  the  dty  to  purchase  the  plant  of  wa- 
ter companies,  would  never  have  been  ena.ct- 
ed.  That  the  Legislature  did  not  regard  tlie 
establishment  of  a  water  system  In  this  ter- 
ritory as  a  thing  to  be  prohibited  Is  eTl- 
denced  by  the  fact  that  it  permitted  It,  condi- 
tioned only  upon  a  condition  whidi  It  had 
no  authority  or  power  to  make  and  wMcb 
had  expressly  been  denied  it  The  act  in 
that  particular  is  therefore  void,  and  the 
provision  prohibiting  the  city  from  establish- 
ing a  water  system  In  the  territory,  except 
upon  this  illegal  condition,  cannot  be  held 
to  have  repealed  the  power  formerly  grant- 
ed, which  granted  the  dty  the  power  to  coit- 
struct  and  maintain  a  water  system  any- 
where within  its  boundailea  Having  reach- 
ed this  conclusion.  It  Is  unnecessary  to 


Digitized  by 


Cjoogle 


K/.) 


LOUISVILLI!  *  I.  B.  CO.  T.  KRAFT 


993 


aider  the  other  objections  urged  as  to  the 
Talldity  of  the  act" 
Judgment  affirmed.    Whole  court  sitting 


LOtriSVILLB  ft  I.  R.  CO.  ▼.  KRAFT. 
(Couit  of  Appeals  of  Kentucky.    Dec.  24,  1913.) 

Dissenting  opinion. 

For  majority  opinion,  see  156  Ky.  66, 160  S. 
W.  803. 

NUNN,  J.  (dissenting).  I  am  In  complete 
accord  with  the  principles  announced  In 
thi^  case  to  the  effect  that  every  private  and 
public  Interest  demands  of  railroad  employes 
the  Imperative  duty  to  observe  and  conform 
to  all  reasonable  rules  and  regulations  Im- 
posed by  the  company  for  the  protection  of 
life  and  property,  and  that  any  trainman  who 
violates  such  rules,  of  which  he  has  knowl- 
edge and  has  undertaken  to  perform,  takes 
upon  himself  the  personal  consequences  of 
his  dereliction.  If  Injury  results  to  him  by 
reason  of  such  violation,  and  which  would 
not,  in  any  probability,  ha^'e  occurred  but 
for  It,  he  should  suffer  the  consequences  of 
his  fault  But  In  applying  these  principles 
due  consideration  should  be  given  to  the 
quesUou  of  whether  the  rule  in  question  la 
reasonable  and  just;  otherwise  there  is  no 
room  for  application  of  the  principles  stated 
in  the  opinion.  If  the  rule  Is  unreasonable, 
unjust,  conflicting,  or  of  doubtful  meaning, 
and  there  is  an  indication  that  it  was  arbi- 
trarily made  by  the  railroad  company  for  the 
mere  purpose  of  relieving  it  of  liability,  then 
employes  cannot,  and  should  not  be,  held  to 
that  strict  accountability. 

The  Sinclair  Case,  100  S.  W.  23^  SO  Ky. 
Law  Rep.  1040,  cited  in  the  opinion,  makes 
this  distinction  clear,  as  will  be  seen  from 
the  following  quotation  taken  from  It  "If  a 
railroad  company  can  make  rules  that  will 
exonerate  It  from  liability  to  employee  for 
the  gross  negligence  of  the  person  or  i>ersons 
who  represent  it  as  vice  principals,  without 
reference  to  whether  the  rules  are  reasonable 
and  just  or  not,  then  there  is  no  reason  why 
it  should  not  enact  rules  that  will  afford  it 
Immunity  in  every  case  where  an  employ^ 
is  injured." 

The  opinion  quotes  as  controlling  in  this 
case  rules  209,  210,  and  219,  but  it  omits 
another  rule  which  was  Introduced  In  evi- 
dence, and  is  quite  as  applicable  as  any  of 
the  three  quoted.  That  rule  is  the  train 
schedule,  or  time  card  governing  the  opera- 
tion of  api>ellant's  cars.  I  do  not  mean  that 
employes  were  obliged  to  run  their  cars  on 
schedule  time  regardless  of  the  rules  quoted, 
but  It  was  their  duty  so  to  do  unless  in 
conflict  with  the  rules,  and  which  rules 
were  reasonable  and  just  That  is  the  only 
phase  of  the  question  I  care  to  discuss,  and 
for  tliat  purpose  attention  Is  directed  to  the 
last  clause  of  rule  210,  which  Is  as  follows: 
"When  the  view  is  obscured  by  curvet,  fog 
101  &W.-68 


storms,  or  other  causes,  they  must  be  kept 
under  such  control  that  they  may  be  stopped 
within  the  range  of  vision."  This  is  the  only 
rule  which  it  Is  even  pretended  appeUee 
violated.  The  other  mles  quoted  are  pecul- 
iarly applicable  to  those  in  charge  of  the  car 
in  front  Appellee  was  in  charge  of  the  rear 
or  regular  car,  and  was  running  on  schedule 
tima  The  forward  car  was  an  extra,  and  it 
was  the  especial  duty  of  those  In  charge  of  It 
to  see  that  the  required  Interval  of  time  and 
space  be  maintained  between  the  two  cars, 
and,  In  event  of  accident  to  the  front  car,  it 
was  incumbent  upon  them  to  give  proper 
warning  to  the  one  following.  From  the 
time  card  those  in  front  knew  where  the 
latter  car  was,  or  should  be,  bat  those  be- 
hind could  have  no  knowledge  of  any  acci- 
dent to  or  stoppage  of  the  front  car  except 
as  those  in  charge  of  the  front  car  gave  it 
warning  as  required  by  the  mles ;  so  It  fol- 
lows that  unless  appellee  violated  that  clause 
of  rule  210  quoted  above,  he  was  guilty  of  no 
negligence,  and.  If  guilty  of  no  negligence, 
this  case  should  not  be  reversed. 

The  first  inquiry  is.  Why  was  the  word 
"curves"  used  in  that  rule?  If  the  rule  be 
read  and  construed  literally,  then  it  is  In 
direct  conflict  with  the  time  card.  The  time 
card  provides  for  the  nmning  of  these  cars 
on  schedule  during  the  hours  of  eyery  nlgbt 
Every  night  the  view  of  the  motorman  Is 
obscured  by  darkness.  With  the  headlight 
reflecting  straight  in  front  naturally  on  a 
curve  the  range  of  vision  Is  very  limited, 
usually  less  than  60  feet  Considering  the 
numerous  curves  upon  tUs  railroad,  In  fact, 
upon  every  railroad  In  Kentucky,  If  a  motor- 
man  be  required  to  slow  down  his  car  upon 
rounding  these  curves  after  dark,  so  that  it 
may  be  stopped  within  the  range  of  vision,  it 
Is  manifestly  Impossible  for  him  to  approxi- 
mate the  schedule  time.  Instead  of  making 
25  miles  an  hour,  according  to  the  schedule 
between  La  Grange  and  Louisville,  he  could 
not  make  10.  Had  there  been  no  acddent, 
and  appeUee  run  his  car  Into  Louisville  pur- 
suant to  such  a  construction  of  the  rule  can 
any  one  suppose  the  company  would  have  ac- 
cepted it  from  appeUee  as  a  sufficient  excuse 
for  the  delay  to  his  own  cars  as  well  as  to 
all  traffic  following  him  which  would  nec- 
essarily have  ensued  because  of  it?  The  rail- 
road company  did  not  Intend  that  Its  motor- 
man,  or  any  others,  place  upon  this  rule  any 
such  construction.  Then  what  doea  the  rule 
mean? 

There  are  times  of  unusual  weather  con- 
ditions when  these  cars  must  be  operated, 
not  by  the  time  card,  nor  by  telegraph  or 
telephone  orders,  but  by  the  natural  senses 
of  those  in  charge  of  the  car.  They  must 
rely  upon  sight  and  hearing.  In  fog  condi- 
tions the  lives  of  persons  crossing  the  track 
at  public  roads  would  be  endangered  unless 
the  car  be  kept  under  such  control  as  to  be 
quickly  stopped.  Windstorms  break  down 
telephone  and  telegraph  wires,  blow  down 
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treeB,  or  canse  the  traclc  to  be  otherwise  ob- 
stmcted.  Balnstorms  destroy  bridges  and 
wash  out  fllUk  All  these  are  causes  making 
the  rule  imperatlTe,  and  also  making  It  the 
Imperative  duty  of  those  In  charge  of  the 
car  to  so  ran  that  the  car  may  be  stopped 
quickly;   that  is,  within  the  range  of  vision. 

The  phrase  "or  other  causes"  clearly  means 
other  ccHuet  Wee  fog,  or  ttormi,  that  is,  oth- 
er unusual  conditions  causing  like  effects. 
To  my  mind  the  above  is  the  meaning  of  the 
clause  quoted,  and  the  only  Interpretation 
which  the  company  intended  Its  employes  to 
give  to  it  The  word  curve*  as  used  In  that 
connection  has  no  meaning,  unless  It  be  said 
It  was  placed  there  by  the  company  arbitra- 
rily, and  for  the  purpose  of  relieving  itself 
of  liability /in  all  cases  of  rear-end  collislona 
The  app^ee  was  operating  his  car  in  the 
usual  maimer,  upon  schedule  time.  There 
was  no  evidence  of  fog,  storm,  or  other  like 
conditions.  On  the  contraiy,  it  was  a  clear, 
still  night,  and  in  my  opinion  there  was  noth- 
ing in  the  rules,  or  elsewhere,  warning  or 
compelUhg  appellee  to  operate  his  car  in  any 
different  manner.  He  knew  there  was  a  car 
in  front,  which  should  be  running  at  least 
five  minutes,  and  not  less  than  1,000  feet, 
ahead  of  him.  That  time  and  distance  gave 
those  in  charge  of  front  car  ample  opportun- 
ity to  warn  him  of  trouble  to  It,  and  he 
had  a  right  to  rely  upon  those  in  charge  of 
It  performing  their  duty.  Entertaining  this 
view  of  the  case,  I  perceive  no  negligence 
upon  the  part  of  appellee.  Since  he  was 
guilty  of  no  negligence,  and  violating  no  rule, 
it  is  immaterial,  so  tax  as  the  company  is 
concerned,  whether  the  court  Instructed  the 
Jnry  that  he  should  exercise  ordinary  care, 
or  the  utmost  care,  or  that  it  was  his  imper- 
ative duty  to  follow  and  comply  with  the 
rules  of  the  company. 

For  these  reasons,  I  most  earnestly  dla- 
sent  from  the  oiiinlon  in  this  casa 


DAT  T.  SHARP. 

(Supreme  Court  of  Tennessee.    Nov.  18,  1913.) 

CoTJHTiKs    (i    64*)  —  OmcEBs  —  EuoiBiurr 
Awn  QuALUioATioN— "Ofeick." 

Const  art  2,  |  2&  provides  that  no  per- 
son who  has  been  a  collector  or  holder  of  pub- 
lic moneys  shall  hold  any  other  state  office  un- 
til he  shall  have  accounted  for  and  paid  into 
the  treasury  all  sums  for  which  he  may  be  lia- 
ble. Shannon's  Code,  i  1060,  excepts  from  eligi- 
bility to  office  defaulters  to  the  treasury  at  Ae 
time  of  election  and  declares  the  election  of 
such  person  void.  Defendant's  election  to  the 
office  of  trustee  of  a  county  was  void  because 
he  was  then  a  defaulter,  and  after  a  judgment 
bv  the  inducting  authority  that  he  was  ineligi- 
ble, but  that  a  vacancy  was  thereby  created, 
be  settled  his  default  and  was  elected  by  the 
counts'  court  to  such  office.  Held,  on  petition 
of  resistance  to  his  induction  therein,  that  the 
word  "office,"  as  used  in  the  Constitution  and 
statute,  implied  the  rtebt  to  exercise  the  func- 
tions of  a  public  trust  or  employment  and  to 


receive  the  fees  and  emoluments  betongin);  to 
it  and  to  hold  the  place  for  tiie  term  prescribed 
by  law;  that  "office  for  a  term"  was  an  en- 
tity; and  that  the  removal  of  an  officer  for 
disqualification  did  not  operate  to  divide  tin 
term  or  create  a  new  and  diatinet  term,  so  that 
the  default  and  consequent  disqnalifleation  did 
not  mereljr  affect  a  part  of  the  term  bat  nude 
him  ineligible  for  election  by  the  county  ooort 
to  hold  the  remnant  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  91-88;   Dec:  Dig.  f  64.* 

For  other  delinitioDS,  see  Words  and  Phnsei, 
vol  6,  pp.  4921-4931;  vol.  8.  p.  773a*] 

Api)eal  from  Criminal  and  Law  Court;  Clai- 
borne County ;   Xen  Hicks,  Judge. 

Petition  of  reslBtance  by  W.  N.  Day  against 
the  induction  of  A.  K.  Sharp  into  ofBce  of 
trustee  of  Claiborne  County.  Judgment  for 
Sharp,  and  Day  appeals.    Beveraed. 

John  P.  Davia,  of  Taxewell,  for  appellant 
Paul  B.  Divine,  of  Johnson  City,  and  Mont- 
gomery ft  Montgomery,  of  Tazewell,  for  ap- 
pellee. 

WILLIAMS,  7.  A.  K.  Sharp,  claiming  to 
be  the  holder  ot  a  certificate  of  his  election 
to  the  office  of  trustee  of  Glallwrne  county 
at  the  regular  Aagnst,  1912,  election,  pre- 
sented himself  with  hla  ceiilflcate  to  the 
proper  Inducting  authority  for  induction  in- 
to the  office.  Thereupon  W.  O.  Parkey,  who 
was  the  then  incnmhent  of  the  office  of  trus- 
tee and  also  a  candidate  for  re-election,  filed 
a  petition  in  pnrsnanoe  of  the  statute  re- 
sisting Sharp'j}  induction  on  the  ground, 
among  others,  that  at  the  date  of  the  Augnst 
election,  and  also  at  the  date  of  Sharp's  q>- 
pUcatlon  to  be  Inducted,  he  (Sharp)  was  a 
defaulter  to  the  treasury  as  drcnit  oonrt 
clerk  of  the  county. 

Upon  bearing  the  case  the  Inducting  au- 
thority adjudged  that  by  leaaon  of  nid  de- 
fault, found  to  exist  Sharp  waa  ineligible  to 
hold  the  office  of  trostee,  but  fnrthn  that  a 
vacancy  was  thereby  occasioned  In  the  office 
of  trustee ;  and  this  last  finding  waa  certified 
to  the  quarterly  county  court  to  the  end  that 
that  body  by  an  election  by  it  might  fill  the 
office  thua  adjudged  to  be  vacant  The  qua> 
terly  county  court  proceeded  thereon  to  elect 
Sharp  to  the  office  In  respect  of  whldi  he  had 
been  held  to  be  Ineligible. 

Shan>  procured  a  certlflcate  of  election 
from  the  quarterly  county  court  for  indoo 
tion  thereon,  and  on  Ita  presentation  W.  N. 
Day  Interposed  his  petition  of  resistance  u 
a  citizen  and  taxpayer  of  the  county  on  the 
groimd  that  Sharp  was  a  defaulter.  Sharn 
intermediate  the  popular  election  and  tlw 
date  of  the  election  attempted  to  be  held  \sj 
the  quarterly  county  court,  settled  his  de- 
fault in  an  effort  to  qualify  himself  for  tbe 
office. 

Defendant  Sharp  does  not  dalm  under  tbe 
election  at  the  poUs  In  August  1912 ;  but,  on 
the  contrary,  he  Insists  that  he  acquiesces  U 
the  decree  of  the  county  court  the  indoct- 
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ins  authority,  to  the  effect  that  he  was  on 
and  after  that  election  day  a  defanlter,  and 
tbat  the  election  was  therefore  void;  and  he 
Insists  that  thereafter,  and  before  his  elec- 
tion by  the  qnarterly  term  of  the  county 
court,  his  payment  of  the  amount  of  his 
default  Ta>dered  him  eligible  at  the  later 
election.  He  relies  alone  upon  his  election 
by  the  quarterly  county  court  to  fill  the 
claimed  vacancy. 

It  Is  an  Insistence  of  Day  that  Sharp  could 
not  make  himself  eligible  by  thus  purging 
himself  of  the  taint  of  the  default.  It  is 
argued  that  it  would  be  opposed  to  the  policy 
as  well  as  the  provisions  of  the  law  to  permit 
one,  ineligible  to  office  by  reason  of  his  de- 
fault, to  render  himself  eligible  for  the  same 
office  during  the  same  term  by  a  payment  of 
tbe  amount  of  his  delinquency. 

The  Constitution,  art.  2,  t  25,  provides: 
"No  person  who  heretofore  hath  been,  or  may 
bereafter  be,  a  collector  or  holder  of  publlo 
moneys,  shall  •  •  •  hold  any  other  of- 
fice under  the  state  government,  untU  such 
I>erson  shall  have  accounted  for,  and  paid 
Into  the  treasury,  all  sums  for  which  he  may 
be  accountable  or  liable." 

Code,  Shannon,  |  1068,  providing  tor  eligi- 
bility to  hold  office,  makes,  among  others, 
tills  exception: 

"(4)  Those  who  are  defaulters  to  the  treas- 
ury at  the  time  of  the  election,  and  the  elec- 
tion of  any  such  iwrson  shall  be  void." 

It  was  held  In  Lewis  v.  Watklns,  S  Lea, 
174,  182,  that  the  point  of  time  to  test  the 
eli^bUl^  of  the  candidate  is  the  day  of  the 
election,  under  the  statute;  that  the  Con- 
Btltntion  la  differently  worded  and  might 
admit  of  less  rigid  l^slation.  But,  apply- 
ing this  test,  did  the  settled  default  of  Sharp 
operate  to  affect  and  render  void  what  Is 
claimed  to  have  been  his  after-election  by  the 
quarterly  court? 

The  purpose  of  the  constitutional  and  stat- 
utory provisions  may  be  said  to  be  two-fold: 
To  discourage  official  defaulting  to  the  treas- 
ury; and,  where  that  has  occurred,  to  en- 
courage a  purging  thereof  by  settlement 
Had  Sharp  settled  his  delinquency  prior  to 
the  day  of  the  August  election,  it  seems  clear 
that  he  would  have  been  eligible.  But  were 
there,  or  could  there  have  been,  two  dis- 
tinct elections  of  Sharp  to  office  during  the 
period  of  the  single  term,  the  last  of  which 
elections  may  not  be  denounced  as  void  or 
Invalid? 

In  the  case  of  State  ez  rel.  Childs  v.  Dart, 
57  Minn.  261,  59  N.  W.  190,  it  appeared  that 
a  county  treasurer  was  removed  in  a  proper 
proceeding  for  the  misappropriation  of  public 
funds.  Afterward  the  board  of  county  com- 
missioners, which  had  authority  to  ffil  the 
vacancy,  elected  him  to  flU  out  the  term. 
The  question  arose  whether  there  was  power 
In  the  board  to  thus  reinvest  him  with  the 
office.  The  court  said:  "The  removal  pro- 
ceedings cannot  be  nullified  or  reversed  in 
that  manner.    Such  removal  proceedings  are 


not  merely  for  the  purpose  of  ousting  the 
person  holding  the  office;  they  include  a 
charge  that  he  tias  forfeited  his  quallflcatlon 
for  the  office  for  the  remainder  of  the  term. 
They  are  brought  to  declare  a  forfeiture  of 
a  dvil  right,  his  eligibility,  his  qualification 
to  hold  that  office  for  the  rest  of  that  term. 
The  proceeding  is  not  brought  for  his  re- 
moval from  a  day  or  a  week  or  a  month  of 
his  term,  but  for  the.  whole  of  tbe  remainder 
of  his  term.  *  •  •  Nothing  less  is  in- 
volved in  the  proceeding.  Whether  the  voters 
at  the  polls  could  condone  the  offense  by 
which  he  forfeited  his  office  it  is  not  neces- 
sary here  to  dedde.  We  are  of  the  opinion 
that  the  county  commissioners  could  not  do 
so." 

The  same  principle  was  announced  in 
State  V.  Rose,  74  Kan.  262,  86  Fac.  296,  6  L. 
E.  A.  (N.  S.)  843,  10  Ann.  Gas.  927,  writ  of 
error  dismissed  203  U.  S.  680,  27  Sup.  Ct 
779,  61  L.  Ed.  826,  where  it  appeared  that  an 
officer  by  official  misconduct  during  his  term 
had  forfeited  his  office,  and  the  forfeiture 
had  been  Judicially  declared.  It  was  held 
that  the  Judgment  operated  to  deprive  him  of 
the  right  to  take  or  hold  the  office  during 
the  remainder  of  the  term  to  which  he  had 
been  elected,  even  under  a  re-election  at 
the  polls.  The  court  said:  "Suppose  a 
county  clerk,  who  was  engaged  in  peculation 
with  the  connivance  of  the  board  of  county 
commissioners,  was  removed  from  office; 
the  board,  which  has  the  power  to  fill  the 
vacancy,  might  be  willing  to  give  the  de- 
faulter a  new  lease  of  power  to  continue  his 
frauds  against  the  public  until  the  end  of  the 
term,  but  to  allow  it  to  be  done  would  be 
trifling  with  Justice.  No  such  purpose  can 
reasonably  be  Imputed  to  the  Legislature. 
Counsel  for  the  defendant  were  inclined  to 
concede  that  an  officer  removed  for  derelic- 
tion of  duty  could  not  be  reappointed  to  fill 
the  vacancy,  but  contended  that  a  different 
rule  obtains  where  provision  is  made  for  fill- 
ing the  vacancy  by  election.  •  •  •  The 
protection  of  the  public  is  involved  in  the 
proceeding  and  Judgment  Nothing  in  the 
statute  suggests  that  electors,  even,  can  con- 
done the  misfeasance,  revive  the  forfeited 
right  Of  limit  the  effect  or  enforcement  of  a 
Judgment  of  ouster." 

It  will  be  noted  that  in  each  of  the  cases 
the  acts,  resulting  in  disqualification,  oc- 
curred while  the  term  of  office  was  current 
while  here  the  act  of  default  to  tbe  treasury 
is  argued  to  have  been  committed  before 
Sharp's  term  as  trustee  began.  He,  however, 
continued  in  default  to  and  within  the  period 
of  time  covered  by  that  term,  and  he  was 
adjudged  disqualified  for  his  default  so 
existing.  His  attempt  at  absolution,  by  pay- 
ment was  after  the  period  covered  by  that 
term  had  begun  to  run.  Can  this  case  be,  on 
principle,  differentiated? 

In  our  opinion  this  question  involves  a 
consideration  of  what  is  the  meaning  of  the 
word  "office"  used  in  the  Oonstitntlon  and 
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statute.  The  word  has  been  held.  In  snch 
connection,  to  imply  the  right  to  exercise  the 
functions  of  a  public  trust  or  employment, 
and  to  receive  the  fees  and  emoluments  be- 
longing to  it,  and  to  hold  the  place  for  the 
term  prescribed  by  law.  State  r.  Rose,  su- 
pra ;  United  States  v.  Hartwell,  6  Wall.  385, 
393, 18  L.  Bd.  830,  832;  People  v.  Duane,  121 
N.  Y.  367,  375,  24  N.  B.  845. 

OfiSce  for  a  term  has  been  described  as  an 
entity  in  so  far  as  that  a  removal,  for  dis- 
qualification, of  an  officer  does  not  operate  'to 
divide  the  term  or  create  a  new  and  distinct 
one.  "In  such  a  case  the  successor  is  filling 
out  his  predecessor's  term;  and,  when  the  de- 
fendant re-entered  the  office  and  undertook 
to  exercise  Its  duties,  he  was  simply  serving 
a  portion  of  the  very  term  which  the  court  had 
decided  he  was  unfit  to  hold."  State  v.  Rose, 
supra. 

In  People  v.  Aheam,  131  App.  Div.  30,  115 
N.  X.  Supp.  664  (1909),  it  was  held  that  a  re- 
moval- conclusively  determined  that  the  offi- 
cer was  in  legal  contemplation  an  unfit  per- 
son to  continue  to  perform  the  public  trust 
appertaining  to  his  office  during  the  term, 
and  that  the  removal  covered  the  entire  term, 
80  that  it  was  not  within  the  power  of  the 
board  of  aldermen  of  the  dty  of  New  York 
to  reinstate  him  to  serve  for  the  remainder 
of  the  term.  On  appeal  from  this  Judgment 
of  the  Appellate  Division,  the  Court  of  Ap- 
peals of  New  York,  in  writing  for  affirmance, 
throu{^  Judge  Hiscock,  said:  "Doubtless  we 
might  say,  as  so  earnestly  urged  by  counsel, 
that  the  strict  letter  of  the  statute  would  be 
satisfied  by  a  removal  which  ousted  appellant 
from  his  office  for  a  day  or  an  hour  until 
some  appointing  power  could  reinstate  him. 
But  if  we  consider  the  general  scope  and  pur- 
pose of  this  statute  we  shall  be  led  to  the 
conclusion  that  the  Legislature  must  have 
contemplated  and  intended  more  than,  this, 
and  that  the  language  which  it  employed  Is 
susceptible  of  a  construction  which  will  car- 
ry out  its  purpose.  •  •  •  It  Is  equally 
clear,  and  will  doubtless  be  so  conceded  in 
anything  which  may  be  said  or  written  on 
the  other  side  of  the  question,  that  this  pur- 
pose wiU  be  frustrated  and  the  administra- 
tion of  the  law  turned  into  a  farce  if  under 
it  an-  official  may  be  Immediately  reappointed 
and  a  removal  turned  into  a  mere  temporary 
suspension.  In  order  to  avoid  such  a  result, 
and  keeping  in  mind  the  purpose  of  the  stat- 
ute^ we  are  Justified,  in  my  Judgment,  in  con- 


struing the  removal  for  whidi  it  provides  as 
meaning  a  permanent  and  lasting  ouster  for 
the  entire  remaining  term  of  the  Incmnbent 
from  the  office  which  he  has  been  filling  or 
whose  obligations  he  has  been  found  unable 
or  unwilling  to  discharge.    As  was  well  said 
by  Mr.  Justice  Scott  at  the  Appellate  Divi- 
sion, an  office  implies  'much  more  than  the 
right  to  physically  occupy  a  certain  room,  to 
exercise  certain  power,  and  to  receive  a  pre- 
scribed emolument'    So  far  as  its  beneficial 
aspect  was  concerned,  appellant's  office  con- 
sisted of  the  right  to  enjoy  certain  powers, 
privileges,  honors,  and  emoluments  for  a  giv- 
en term,  and,  when  the  statute  prescribed 
that  he  should  be  removed,  it  may  be  con- 
strued to  mean  that  be  should  be  removed 
from  and  deprived  of  all  that  which  thus 
made  up  his  office,  namely,  the  right  to  en- 
joy these  things  for  and  during  the  entire 
term  for  which  he  had  originally  been  select- 
ed.   It  is,  of  course,  true,  as  is  urged  by  coun- 
sel, that  we  do  not  speak  of  removing  an  offi- 
cer from  his  'term'  of  office.     But  the  ri^t 
to  enjoy  for  a  certain  period  the  privileges 
and  profits  of  a  given  position  is  an  impor- 
tant element  of  an  office  in  its  complete  con- 
ception, and  a  removal  from  office  under  the 
conditions  here  present  may  fairly  mean  a 
dismissal  for  that  period  from  those  rights 
and  privileges."    People  t.  Abeam,  196  N.  Y. 
221,  229,  89  N.  B.  930, 26  L.  B.  A.  (N.  S. )  U53. 
In  accord  in  its  reasoning  is  Advisory  Opinion, 
31  Fla.  1, 12  South.  114,  18  L.  R.  A.  591,  and 
contra  State  ex  reL  v.  Jersey  City,  25  N.  3. 
Law,  636. 

Office  or  election  to  office  being  thus  con- 
ceived of  as  implying  not  merely  place  bnt 
term  or  tenure  as  well,  we  are  of  oi^nlon 
that  the  reasoning  of  the  courts  in  the  above- 
cited  cases  applies  here;  and  tliat,  under  the 
provision  of  the  statute  to  the  effect  that  the 
election  to  office  "of  any  such  person  (de- 
faulter) shall  be  void,"  an  election  of  Sharp 
at  the  polls  in  August,  1912,  if  assumed,  wu 
not  nullified  for  a  period  less  than  the  pre- 
scribed term  of  the  office,  so  far  as  Sharp 
was  concerned  as  beneficiary.  His  default 
and  consequent  disqualification  did  not  mere- 
ly affect  a  part  of  the  term.  The  result  is 
that  he  was  not  eligible  to  be  elected  by  the 
quarterly  county  court  to  hold  the  remnant 
of  that'term. 

The  lower  court  held  to  the  contrary.  Its 
Judgment  is  therefore  reversed.  Costs  below 
and  on  appeal  will  be  paid  by  A.  K.  Sharps 
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DOYLE  T.  CITX  OF  CHATTAMOOOA. 
(Supreme  Conrt  of  Tenneflsee.    Not.  29,  1913.) 

1.   NbOUOKRCK    (I    85*)— CONTRIBITTORT   NKO- 

UOBNCS— Acts  in  Eiieboenct. 

Ejyen  il  contiibutoiT  negligence  could  be 
•ttribnted  to  a  young  boy,  he  would  not  be 
guilty  of  8uch  negligence  in  jumping  Into  a 
pond  to  save  his  young  brother  from  drowning, 
haying  acted  in  an  emergency. 

[£M.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |i  121-128;    Dec.  Dig.  i  £».•] 

Z  Dedicatioh  (i  37*)— Stbkbts— Acokftanob 

—User. 

The  acceptance  of  a  street  by  a  municipal- 
ity may  be  implied  from  a  general  and  long- 
continued  use  thereof  by  the  public  as  of  right. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  H  73,  74 ;   Dec.  Dig.  i  37.*] 

8.  Dedicatiow    (I    38*)  —  Acceptance    of 

Stbeets. 

The  use  of  a  street  by  the  general  public 
may  operate  as  an  acceptance  thereof  so  as  to 
bind  the  dedicator  and  make  the  dedication  ir- 
revocable. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  77,  78;    Dec.  Dig.  |  88.*] 

4.   MUNICIPAt  COBPOBATIONS  (i  819*)— ACCEP- 
TANCE or  Streets. 

If  a  strip,  offered  to  be  dedicated  as  a 
street  contains  thereon  a  nuisance,  such  as  a 
dangerous  pond,  slight  acts  of  acceptance  by 
the  municipality  would  be  sufficient  to  show  an 
acceptance  so  as  to  make  it  liable  for  injuries 
arising  from  the  pond. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ii  1739-1743;  Dec. 
Dig.  I  819?*1 

6.  Dedication  (I  35*>— Acoeptancb. 

If  the  tract  dedicated  as  a  street  is  clearly 
defined  as  by  a  map,  and  the  public  use  is 
practically  of  the  whole  tract  dedicated,  it  is 
presumed  that  an  act  accepting  a  part  of  the 
tract  dedicated  is  an  acceptance  of  the  whole. 
[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  »  6&-71,  7B,  76;   Dec.  Dig.  i  35.*] 

6L   MUNIOIFAI.    COBPOBATIONS    ({    821*)— DaR- 

oBBous  Stbbbts  —  Acoeptancb  of  Dkdica- 

TION— StlFFICIBNOT  OF  EVIDENCE. 

Evidence  held  to  make  it  a  jury  question 
whether  a  tract  containing  a  dangerous  pond 
was  accepted  by  a  municipality  as  a  street 

[Ei.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  1745-1757;  Dec. 
Dig.  i  821.*] 

7.  Negugkncb    (i    23*)  —  Attbaotivb    Not- 

SANCES. 

The  owner  of  danferous  machinery,  nat- 
urally attractive  to  a  child,  is  liable  for  injuries 
to  one  attracted  thereto,  while  the  machinery  is 
on  the  owner's  premises. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  II  38,  34,  129;   Dec  Dig.  |  23.*] 

8.  MCNICIPAI,    COBPOBATIONS    (|   766*)  —  Db- 
FEcnvE  Streets. 

A  city  was  responsible  for  the  death  of 
boys  11  and  9  years  of  age  by  drowning  in  a 

Eond  which  occupied  the  whole  width  of  a  pub- 
c  street,  about  120  feet  from  a  public  park, 
in  analogy  to  the  rule  imposing  liability  for 
maintaining  an  attractive  nuisance. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  1621,  1622;  Dec 
Dig.  i  766.*j 

Certiorari  to  Court  of  Civil  Appeals. 
Actions   by   M.   A.   Doyle,   administrator, 
against  the  Clt7  of  C^iattanooga  and  another. 


Judgment  for  defendant.  In  each  case,  was 
affirmed  by  the  Court  of  Civil  Appeals,  and 
plaintiff  brings  certioratl.  Reversed  and 
remanded. 

M.  N.  Wbltaker  and  Jeptha  Bright,  both  of 
Chattanooga,  for  plaintiff.  W.  L.  Frierson 
and  Garvin  &  Cantrell,  all  of  Chattanooga, 
for  defendants. 

WILLIAMS,  J.  Under  the  above  case  style 
two  separate  actions  have  been  prosecuted 
by  M.  A.  Doyle,  as  administrator,  to  recover 
for  the  death  of  each  of  two  sons  by  drown- 
ing In  an  artificial  pond,  claimed  to  b^  with- 
in the  limits  of  a  street  of  the  defendant  dty, 
known  as  Bluff  street 

It  appears  that  many  years  ago  a  quarry 
was  worked,  by  the  then  owner  of  the  land, 
on  the  site  of  the  pond  complained  of;  the 
excavation  of  stone  was  to  a  depth  of  about 
18  feet  .below  the  natural  surface,  and  after 
the  abandonment  of  the  quarry  water  accum- 
ulated, forming  a  pond  of  that  depth,  aiq;>roz- 
Imately. 

The  pond  covers  the  entire  width  of  what 
la  claimed  to  be  the  street,  and  -overlaps  a 
few  feet,  on  some  of  the  abutting  lots,  herein- 
after referred  to.  The  excavation  also  form- 
ed a  bluff  on  and  near  the  side  of  the  street 
which  bluff  overhung  precipitously  the  water 
in  the  pond. 

The  dty  maintains  as  pleasure  grounds 
Jackson  Park,  about  120  feet  distant  from 
this  pond;  a  wire  fence  intervened,  over 
which  a  stile  had  been  erected,  and  a  path 
led  from  this  stile  towards  the  pond. 

The  two  deceased  sons  of  plaintiff,  one 
aged  11  and  the  other  aged  9  years,  with  a 
third  small  boy,  Lelby,  went  to  the  park  to 
play,  and  after  swinging  in  swings,  there  pro- 
vided, for  a  time,  one  of  the  Doyle  boys  sug- 
gested that  they  all  go  to  the  itond.  This 
they  did;  and,  after  throvrlng  rocks  in  the 
pond  for  a  while,  they  climbed  the  overhang- 
ing stone  bluff  towards  the  top,  when  the 
younger  Doyle  lost  his  footing  and  fell  Into 
the  pond.  The  place  where  he  slipped  was  on 
an  abutting  lot,  a  few  feet  from  the  street's 
margin.  His  older  brother,  Alex,  cried  to 
him:  "Stay  up;  I'll  get  you  or  go  with  you." 
Toung  Leiby  grabbed  Alex  in  an  effort  to 
keep  him  out  of  the  pond,  but  the  latter 
fought,  bit  young  Lelby,  and  forced  his  re- 
lease, and  then  Jumped  into  the  pond  to 
rescue  his  younger  brother.  Both  sank  la  the 
water  overlaying  the  street 

The  plaintiff  administrator  seeks  to  recov- 
er on  the  theory  that  the  city  allowed  an^ 
attractive  and  enticing  nuisance  to  exist  in  a' 
public  street;  the  dty  defends  on  grounds: 
(1)  That  such  pond  is  not  such  an  attractive 
nuisance  as  can  render  the  munidpallty  lia- 
ble; and  (2)  that  there  exists  no  such  street 
as  a  public  highway;  that  there  has  never 
been  an  acceptance  of  same  on  the  part  of 
the  dty  authorities  or  otherwise. 
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In  1891  a  land  company  platted  tbe  terri- 
tory surrounding  this  pond  Into  blocks,  lots, 
streets,  and  alleys,  and  registered  tbe  plat 
One  of  the  streets  was  platted  through  this 
pond.  Bluff  street,  which  Is  a  short  street 
about  three  dty  blocks  In  length.  Later,  In 
1907,  this  territory  was  annexed  to  the  city 
of  Chattanooga.  For  from  10  to  20  years 
prior  to  annexation,  and  ever  since,  there 
has  been  a  considerable  travel  by  the  osual 
modes  over  this  street  for  Its  entire  length, 
except 'that  when  the  pond  was  reached,  the 
travel  was  diverted  over  private  property 
Jost  to  one  side  of  the  pond,  and  near  the 
street  margin,  retnming  again  into  the  street 
after  the  pond  was  passed.  This  street  was 
level  in  comparison  with  other  nearby  paral- 
lel streets,  and  also  ran  diagonally,  and  for 
these  reasons  was  sought  by  travelers. 

It  was  in  proof  that  the  city  had  placed  a 
fire  plug  on  Bluff  street,  and  that  this  street 
had  been  platted  as  such  on  city  map  or 
maps.  There  was  proof  that  some  work  had 
been  done  on  the  street,  but  It  was  too  in- 
definite to  establish  that  it  was  done  by  the 
dty  authorities. 

Tbe  neighborhood,  along  cross  and  parallel 
streets,  is  thickly  settled,  but  only  a  few 
face  Bluff  street  Complaints  of  the  pond 
had  been  lodged  by  residents  there  touching 
the  pond,  which  could  have  been  fenced  or 
filled.  The  trial  judge  excluded  proof  offered 
to  the  effect  that  other  children  had  been 
drowned  In  the  pond. 

A  motion  of  the  dty  for  peremptory  In- 
structions in  its  favor  was  sustained.  On  ap- 
peal the  Court  of  Civil  Appeals  aflBrmed  that 
ruling;  and  the  case  is  here  for  review  on 
writ  of  certiorari. 

[1]  If  there  be  liability  on  the  part  of  the 
city  for  the  death  of  the  younger  Doyle  boy, 
there  would  be  for  the  death  of  his  older 
brother.  If  contributory  negligence  could  be 
attributed  to  a  child  of  tender  years  in  any 
event  still,  he  having  acted  in  a  sudden 
emergency  to  save  the  life  of  another  in  Im- 
minent danger,  such  negligence  could  not  be 
predicated  on  his  conduct  Railroad  v.  Rid- 
1^,  114  Tenn.  727,  86  S.  W.  606. 

One  of  the  main  defenses  of  the  city  was 
Its  nonacceptance  of  the  dedicated  street; 
and  on  this,  chiefly,  It  prevailed  in  the  lower 
courts. 

[2]  "It  may  now  be  considered  as  the  pre- 
vailing opinion  that  an  acceptance  may  be 
implied  from  a  general  and  long-continued 
use  by  the  public  as  of  right  The  later  ded- 
jsions  upon  the  subject  wtU,  when  analyzed, 
be  found  to  be  well  bedded  In  prtndple. 
•  •  •  The  munldpal  corporation  consists 
of  the  inhabitants  and  not  the  ofllcers;  the 
oflScers  are,  in  truth,  nothing  more  than  the 
agents  of  the  corporation.  The  inhabitants, 
therefore,  stand  to  the  officers  as  prindpals, 
and  If  the  prindpals  have,  by  their  conduct 
accepted  the  dedication.  It  Is  of  no  great 
Importance  that  the  agents  have  taken  no  ac- 


tion In  the  matter,  llie  inhabitants  of  a 
locality  having,  by  long-contlnned  nse,  treat- 
ed the  way  as  a  pubUc  one,  they  make  it  sndi 
without  the  intervention  of  those  who  derive 
their  authority  from  them."  Elliott,  Roads 
ft  St  (2d  Ed.)  i  154;  S  DlUon,  Man.  Corp.  | 
1087;  PhUllps  V.  Stomford,  81  Conn.  408,  71 
AtL  361,  22  li.  R.  A.  (N.  S.)  1114;  Southern 
P.  R.  Co.  V.  Ferris,  93  CaL  263,  28  Pac.  828, 
18  L.  R.  A.  610,  and  note. 

Tbe  contrary  doctrine  is  declared  In  13 
Cyc.  467;  but  onr  case  of  Railroad  v.  State, 
1  Baxt  65,  as  construed  and  followed  In  Hill 
T.  Hofllnan  (Ch.  App.)  58  S.  W.  932,  opinlOD 
by  the  present  Chief  Justice,  evidences,  to 
say  the  least  a  trend  toward  the  doctrloe 
announced  by  Elliott  and  by  Dillon.  How- 
ever, a  decision  of  this  case  wonld  not  nec- 
essarily call  for  a  ruling  on  that  point  though 
it  may  be  noted  that  the  great  weight  of 
authority  Is  In  favor  of  .the  rule  thus  de- 
clared. Indeed,  the  case  most  relied  upon 
by  the  writer  of  Cya's  article  on  Dedication 
(Downend  v.  Kansas  City,  156  Mo.  00,  56  a 
W.  902,  61  L.  R.  A.  170)  has  been  repudiated 
by  the  same  court  In  the  later  case  of  Benton 
V.  City  of  St  Louis,  217  Mo.  687,  118  S.  W. 
418,  129  Am.  St  Rep.  561,  and  see  mono- 
graphic  note  appended,  the  writer  of  whicti, 
after  summarizing  the  cases,  stated  that  the 
dedded  weight  of  authority  is  as  we  have 
indicated.  We  hold.  In  accord  with  our 
previous  cases,  to  that  rale. 

[3]  Certain  It  Is  that  ever  under  tbe  mi- 
nority rule,  a  user  by  the  general  public.  In 
its  unincorporated  capacity,  may  operate  as 
an  acceptance  on  Its  part  binding  tbe  dedi- 
cator by  way  of  consummating  tbe  dedi- 
cation, and  placing  it  beyond  revocation  on 
his  part  13  Cyc.  465;  Mathls  v.  Parham, 
1  Tenn.  Ch.  533;  State  v.  Hamilton,  109 
Tenn.  288,  70  S.  W.  619. 

[4]  If,  in  this  attitude  of  the  way,  under 
that  rale,  there  be  therein  a  nuisance,  such 
as  a  dangerous  artifldal  pond,  it  seems  to 
us  that  it  would  be  a  harsh  pronouncement 
of  the  law  that  any  liability  therefor  con- 
tinues to  rest  on  the  dedicator;  the  public 
in  travel  enjoying  the  use  of  tbe  way  the 
while.  Attorney  General  v.  Abbott  15i 
Mass.  323,  28  N.  E.  346,  13  L.  R.  A.  251. 

Under  such  conditions,  slight  acts  of  ac- 
ceptance on  the  part  of  the  Incorporated 
body,  standing  for  that  public,  should  be 
suffldent  to  bring  npon  It  the  burdens,  u 
well  as  the  benefits,  of  the  dedication. 

In  Town  Council  v.  Lythgoe,  7  Rich.  (S. 
C.)  435,  it  was  held  "that  digging  a  well 
In  the  way  was  evidence  of  acceptance" 
by  the  munidpality,  and  of  tbe  decision  It 
is  said  In  ElUott  Roads  and  Streets,  116: 
"We  have  no  doubt  of  the  soundness  of  this 
decision,  for,  no  matter  what  the  partlco- 
lar  act  is.  If  It  be  one  which  could  only  be 
rightfully  done  on  a  highway,  It  should  be 
regarded  as  evidence  of  acceptance."  See, 
also,  DIL  Mnn.  Corp^  (5tb  Ed.)  i  1807.  note; 
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Campbell  t.  mklnB,  68  W.  Va.  SOS,  52  S.  K 
220,  2  li.  R.  A.  (N.  S.)  159;  Brewer  t.  Pine 
Bluff,  80  Ark.  489,  97  S.  W.  1034.  It  would 
seem  tbat  the  placing  of  a  fire  plug  within 
the  limits  of  Bluff  street  la  one  so  similar 
as  to  be  the  legal  equivalent  of  the  act  of 
digging  a  welL 

The  execution  of  an  official  map  by  the 
city,  showing  the  street  offered  to  be  dedicat- 
ed to  be  such,  has  also  been  held  to  be  evi- 
dence of  an  acceptance. '  Glbbs  v.  Ashford,  27 
Tex.  Civ.  App.  829,  06  S.  W.  858 ;  Dallas  v. 
tiibbs,  27  Tex.  Civ.  App.  276,  66  S.  W.  81. 

[I,  S]  Where  the  dedication  Is  clearly  de- 
fined, as  In  this  case  by  registered  map,  and 
the  public  user  is  of  the  whole,  practically 
speaking,  the  presumption  is  that  an  act  of 
acceptance  of  a  part  thereof  is  an  acceptance 
of  the  whole.  Town  of  Derby  v.  Ailing,  40 
Conn.  410;  Pittsburg  v.  Epplng-Carpenter 
Company,  194  Pa.  S18,  46  Atl.  129;  DaUas 
T.  Gibbs,  27  Tex.  Wv.  App.  275,  65  S.  W. 
81;  Village  of  Lee  v.  Harris,  206  111.  428,  69 
N.  B.  230,  99  Am.  St  Rep.  176;  3  Dll.  Mun. 
Corp.  (5tb  Bd.)  {  1088.  If  we  were  proceed- 
ing under  the  minority  rule,  it  would  not  be 
necessary  for  us  to  decide  ijiat  either  of  the 
above  acts — the  placing  of  the  hydrant  or 
the  execution  or  adoption  of  the  official  map 
— ^would  of  Itself  support  a  finding  of  accept- 
ance on  the  part  of  a  municipality,  under  the 
situation  referred  to,  since  here  both  of  these 
acts  concur,  in  combination  with  long  user 
of  the  street  by  the  public,  beneficial  to  the 
pablia  There  was  sufficient  evidence,  in  any 
▼lew,  to  take  the  case  to  the  Jury  on  the 
question  of  fact  of  acceptance  by  the  public 
authorities. 

If^  therefore,  the  quarry  pond  may  be 
deemed,  or  may  be  by  a  Jury  found,  to  be 
within  the  limits  of  Bluff  street,  may  the 
City  of  Chattanooga  be  held  liable  to  the 
plaintiff  administrator  on  his  contention  that 
the  dty  had  permitted  the  pond  to  exist 
as  an  attractive  nuisance? 

[7]  This  court  is  committed  to  the  doctrine 
of  the  liability  of  the  owner  for  the  main- 
tenance of  negligently  exposed  dangerous  ma- 
chinery, attractive  to  a  child,  in  the  exercise 
of  his  natural  Instinct  or  curiosity  Injured 
thereby,  even  though  the  machinery  was  on 
the  owner's  private  premises.  Whlrley  ▼. 
Whlteman,  1  Heed,  610. 

The  principle  was  applied  by  this  court  to 
a  turntable,  so  maintained,  in  Railroad  v. 
CargUle,  105  Tenn.  628,  60  S.  W.  141,  which 
cites  as  authority  the  "turntable  case"  of 
Sioux  City,  etc.,  B.  Co.  ▼.  Stout,  17  WaU. 
657,  21  L.  Ed.  746,  which  cited  and  reUed  on 
the  case  of  Lynch  v.  Nurdln,  1  Ad.  &  B.,  N. 
S.,  29,  1  Q.  B.  30,  41  E.  C.  L.  422,  as  did  also 
our  case  of  Whlrley  v.  Whlteman,  supra. 

The  English  courts  have  recently  approved 
Lynch  ▼.  Nuidln,  and  carried  forward  its 
doctrine  in  an  application  of  same  to  a  turn- 
table case  (Cooke  v.  Midland,  etc.,  R.  C. 
[1909]  A.  a  229,  6  Ann.  Caa.  667);  while  the 


Supreme  Court  of  the  United  States  has 
adhered  to  the  doctrine  of  the  Stout  Case, 
and  evinced  its  willingness  to  advance  Its 
application  to  case  of  attractive  nuisance 
In  the  form  of  a  slack  pit,  beneath  the  sur- 
face of  which  the  slack  was  burning.  Mr. 
Justice  Harlan,  In  the  opinion,  said:  "If 
the  company  left  its  slack  pit  without  a 
fence  around  it,  or  anything  to  give  warning 
of  its  really  dangerous  condition,  and  knew 
or  had  reason  to  believe,  that  it  was  in  a 
place  where  it  would  attract  the  Interest  or 
curiosity  of  i>assers-by,  can  the  plaintiff,  a 
boy  of  tender  years,  be  regarded  as  a  mere 
trespasser,  for  whose  safety  and  protection 
while  on  the  premises  in  question,  against 
the  unseen  danger  referred  to,  the  railroad 
company  was  under  no  duty  or  obligation 
whatever  to  make  provision?"  Union  Pac. 
R.  Co.  V.  McDonald,  152  U.  S.  262,  14  Sup. 
Ct  619,  38  L.  Ed.  434,  holding  llablUty. 

Many  of  the  state  courts  of  last  resort 
have,  however,  declined  to  accept  the' doc- 
trine of  the  turntable  case;  and  others, 
which  apply  it  to  tnmtables  and  other  dan- 
gerous machinery  on  private  premises,  deny 
its  application  to  artificial  ponds  so  located. 
Many  of  the  authorities  are  reviewed  in  the 
case  of  Cooper  ▼.  Overton,  102  Tenn.  211,  52 
S.  W.  183,  45  L.  R.  A.  591,  73  Am.  St  Rep. 
864,  and  Railroad  v.  Ray,  124  Tenn.  16,  134 
S.  W.  858,  Ann.  Gas.  1912D,  910,  Bottum's 
Administrator  v.  Hawks,  84  Vt  370,  79  Ati. 
858,  36  L.  R.  A.  (N.  S.)  440,  Ann.  Gas.  igi3A, 
1025,  and  note. 

We  need  only  observe  that  we  have  not 
In  the  case  in  hand  an  attractive  nuisance  on 
private  premises.  However,  the  courts  that 
deny  liability  in  turntable  cases  do  so  on 
the  ground  that  under  common-law  prlnd-  . 
pies,  as  construed  by  them,  the  attractive- 
ness of  the  Instrumentality  or  object  causing 
the  injury  cannot  be  construed  Into  or  as 
the  equivalent  of  an  invitation  to  a  child, 
on  the  part  of  the  owner  of  the  premises, 
and  that,  without  an  invitation,  express  or 
implied,  no  duty  of  active  care  arises  even 
In  respect  of  a  child  of  tender  years  going 
on  the  premises. 

[I]  In  the  case  at  bar,  the  attractive  ob- 
ject was  in  a  place  (within  the  limits  of  a 
public  street)  where  a  child  had  a  right  to 
go,  on  invitation  such  as  is  Impliedly  given 
to  the  public  at  large.  A  trespass  could  not 
be  imputed  to  an  approach  to  or  use  of  such 
a  public  street  The  dty  cannot  be  heard  to 
say  that  the  bojrs  were  without  invitation 
to  go  upon  the  street  Therefore  the  point 
of  difficulty  with  some  courts  in  granting 
remedy  in  casA  of  the  character  noted  does 
not  here  appear. 

In  the  case  of  Busse  ▼.  Rogers,  120  Wis. 
443,  08  N.  W.  210,  64  L.  R.  A.  183,  it  was  held 
that  one  who,  is  using  a  street  adjoining  his 
property  piled  lumber  there  in  an  unstable 
manner  was  liable  for  Injuries  caused  by  its 
fall  upon  a  child  who,  In  play,  attempted  to 
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cUmb  npon  tbe  pOe,  and  thereby  caused  tbe 
lumber  to  ftill.  Tbe  court  said:  "Tbla  la 
not  tbe  case  of  an  owner  of  land  putting  an 
attractive  and  lawful  but  dangerous  ma- 
chine or  thing  upon  bis  own  property  and 
leaving  It  unguarded.  It  Is  the  case  of  an 
owner  placing  an  unlawful  nuisance  In  the 
highway  and  leaving  it  unguarded.  *  •  • 
Had  a  loose  timber  faUen  from  tbe  pile  by 
reason  of  s61e  negligent  piling,  and  injured 
a  traveler  passing  on  the  sidewalk,  there 
would  be  but  little  doubt  of  the  UabUity  of 
defendants,  and  of  the  city  as  well,  provided 
the  danger  was  one  which  had  existed  long 
enough  so  that  tbe  dty  officials  should  have 
known  of  it  *  *  *  The  central  Idea  is 
that  children  are  liable  always  to  be  upon 
the  public  streets,  and  also  are  liable  to 
turn  aside  from  traveling  and  play,  or  med- 
dle with  attractive  things  left  thereon ;  that 
a  reasonable  man  must  bear  this  fact  in 
mind,  and  hence  may  not  negligently  or  will- 
fully place  upon  the  street  a  dangerous 
*  *  *  trap,  well  calculated  to  arouse  the 
admiration  or  curiosity  of  a  child,  and,  when 
it  has  accomplished  tbe  natural  result  which 
might  be  reasonably  expected  escape  the  con- 
sequences by  saying  that  the  Injured  child 
should  not  have  yielded  to  his  curiosity." 
'  In  accord  are  the  later  cases  of  Secard  v. 
Lighting  Ck).,  147  Wis.  814,  133  N.  W.  45; 
Kelly  V.  Southern  Wia  B.  Co.,  152  Wis.  328, 
140  N.  W.  60,  44  L.  B.  A.  (N.  S.)  487;  Kessler 
V.  Berger,  205  Pa.  280,  64  AtL  887,  61  Ia  B. 
A.  611. 

In  Kramer  t.  Southern  B.  Co.,  127 «N.  O. 
328,  37  S.  B.  468,  52  L.  B.  A.  859,  the  same 
doctrine  was  held  and  applied. 

In  City  of  Omaha  v.  Richards,  40  Neb.  244, 
68  N.  W.  528;  s.  c,  50  Neb.  804,  70  N.  W. 
363,  it  appeared  that  the  dty  had  allowed 
a  pond  to  collect  in  an  accumulation  of  sur- 
face water  on  a  portion  of  a  street  and  abut- 
ting lots  and  that  a  boy,  10  years  old,  got 
on  a  detached  plank  of  a  sidewalk,  at  the 
time  floating  on  the  water,  and  used  same  as 
a  raft,  and  while  so  doing  was  drowned  in 
water  that  overlaid  the  lots  of  the  abutting 
owners. 

The  pond  was  near  a  public  school  building 
and  without  safeguards.  The  court  held 
that  It  "was  negligence  on  the  part  of  the 
city  to  leave  the  pond  of  water  unguarded, 
knowing  that  children  would  be  attracted  to 
such  a  place."  See,  also,  Llnnberg  v.  Bock 
Island,  136  lU.  App.  495. 

The  city  of  Chattanooga,  which  was  un- 
der obligation  in  Its  corporation  capacity  to 
abate  nuisances,  has  permitted  a  condition 
to  exist  in  one  of  its  streeto  liable  to  cause 
injury  to  children  of  tender  years,  when  a 
Jury  might  find  it  knew  or  should  have 
known  that  children  were  liable  to  be  lured 
thereby  to  hurt  or  death.  Whatever  may  be 
claimed  for  an  owner  of  private  premises  on 
which  such  a  pond  Is  allowed  to  exist,  or 


for  tbe  argument  based  upon  tbe  menm  and 
tuem  view  of  property  rights,  lying  so  pro- 
nouncedly at  the  base  of  tbe  decisions  in 
favor  of  such  private  owner,  we  hold  that  a 
city  caimot,  under  the  circumstances  here  ap- 
pearing, stand  acquitted  as  havlcj  had  due 
regard  for  the  protection  of  the  child  life 
within  its  borders ;  and  this  regard  the  law, 
in  its  increasing  humanity,  should  be  solicit- 
ouB  to  enforce. 

In  withdrawing  the  two  cases  against  tbe 
dty  from  the  Jury  there  was  error;  each  is 
reversed  and  remanded;  costs  of  the  ap- 
peal will  be  paid  by  the  dty. 


OITT  OP  CHATTANOOGA  t.  SOTJTHEEN 
BT.   CO. 

(Supreme  Court  of  Tennessee.    Nov.  22,  1913J 

1.  Bailboadb  (I  90*)  — Stbkr  Obossiitos  — 
Police  Poweb. 

AcU  1007,  c.  149,  I  25,  empowering  a  city 
to  re9uire,  by  ordinances,  railroad  companie* 
to  baild,  maintain,  repair,  or  replace  at  their 
own  expense  such  bridges  and  approaches  over 
their  tracks  when  crossing  any  streets  as  the 
coundl  may  deem  necesssj^  to  the  safety  and 
convenience  of  travelers  on  the  street,  and  an 
ordinance  pursuant  thereto  are  within  the  scope, 
and  an  exercise,  of  the  police  power. 

fE/d.  Note.— For  other  cases,  see  BaJIroada, 
Cent  Dig.  H  293-295,  297-304;    Dec.  Dig.  { 

2.  CONSTITDTIONAI.  LiAW   (|  116*)— lUPAIKIHa 

Obuoation  OS  Cqntbacts. 

The  matter  of  proper  crossings  of  streets 
and  railroads  for  the  safety  and  welfare  of  the 
public  is  one  within  the  police  power,  future 
exercise  of  which  cannot  be  bargaineid  away 
by  a  city,  so  that  Const  U.  S.  art  1,  {  10,  for- 
bidding passage  of  laws  impairing  obligation  of 
contracts,  is  not  contravened  by  Acts  1907,  e. 
149,  8  25,  empowering  a  dty,  by  ordinance,  to 
require  a  railroad  to  build  or  replace  bridges 
over  its  tracks  at  street  crossings,  and  an  or- 
dinance requiring  the  company  to  build  a  new 
bridge  at  such  a  crossing,  though  prior  to  the 
act.  In  consideration  of  contribution  by  the 
company  to  a  bridge  there  buUt  the  city  con- 
tracted with  it  to  forever  after  maintain  a  suit- 
able bridge  there. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  274-277,  290;  Dec  Dig. 
i  116.*] 

3.  BAiutOADB  (S  09*)— Stbkkt  and  Raii.boad 
Cbossinqs— PowEB  TO  RaqniBX  Bbidqks. 

Under  the  common  law  a  dty  could  require 
a  railroad  to  construct  and  maintain,  at  its 
expense,  a  proper  bridge  at  a  street  crowing 
over  its  tracks. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent.  Dig.  {(  293-295,  207-304;  Dec  Dig.  { 
99.*] 

Appeal  from  Chancery  Court,  Hamilton 
County ;   T.  G.  McConnell,  Chancellor. 

Suit  by  the  City  of  Chattanooga  against 
the  Southern  Railway  Company.  Decree  for 
complainant,  and  defendant  appeals.  Af- 
firmed and  remanded  for  further  proceedings. 

Bachman  &  Noll  and  Coleman  &  Frierson, 
all  of  Chattanooga,  for  City  of  Chattanooga. 
Cooke,  Swaney  &  Hope^  of  Chattanooga,  for 
Southern  By.  Go. 
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WILLIAMS,  3.  This  snlt,  standing  on 
bill  of  complaint  of  the  city  and  cross-bill  of 
the  railway  company,  was  brought  to  deter- 
mine whether  the  dty  or  the  company  1b  lia- 
ble for  the  cost  of  constructing  a  bridge  over 
the  track  of  the  company  on  one  of  the 
streets  of  the  dty.  The  bridge,  being  deemed 
by  both  parties  an  urgent  necessity,  was  con- 
stmcted  at  a  cost  of  18,354.90,  under  an 
agreement  that  provided  that  each  party 
should  contribute  one-half  of  the  cost,  and 
that  neither  should  be  precluded  of  Its  right 
later  to  recover  of  the  other.  The  (dty  sues 
for  $4,177.45,  and  the  company  by  its  cross- 
bill sues  the  dty  for  a  like  sum. 

[1]  The  dty  predicates  its  right  to  recover 
on  an  ordinance  duly  passed  pursuant  to  pow- 
er conferred  on  It  by  an  act  of  the  Legisla- 
ture (Acts  1907,  c.  149,  {  26)  "to  require,  by 
ordinance,  railroad  companies  to  build,  main- 
tain, r^palg  or  replace,  at  thdr  own  expense^ 
sudi  bridges  and  approaches,  *  *  *  over 
their  tracks  when  the  same  cross  any  of  the 
streets  of  said  dty,  as  the  general  council 
may  deem  necessary  to  the  safety  and  con- 
venience of  the  public  traveling  on  said 
streets,"  etc. 

The  bridge  In  qnestton  replaced  an  old 
wooden  structure  which  had  been  erected  in 
1876,  and,  concededly,  had  become  inade- 
quate. 

The  company's  defense,  and  also  its  right 
to  recover  under  its  croBs-biU,  Is,  in  the  ul- 
timate, based  on  a  contract  In  reference  to 
the  construction  of  the  old  bridge;  it  being 
alleged  that  in  1876  its  predecessor  compa- 
ny had  contributed  $1,000  towards  snCh  con- 
struction  under  a  contract,  duly  entered  into, 
which  provided  that  for  that  consideration 
the  dty  should  build  and  forever  afterwards 
maintain  a  bridge  at  the  crossing  in  ques- 
tion, suffldent  and  suitable  to  accommodate 
the  travel  at  that  and  all  future  times.  It 
la  contended  by  the  company  that  this  con- 
tract was  validly  entered  into,  and  that  it 
cannot  be  affected  by  the  statute  and  the 
pursuant  ordinances,  later  passed,  because 
of  the  provision  of  the  C!onstltntlon  of  the 
United  States  (arUcle  1,  |  10)  forbidding  the 
passage  of  laws  impairing  the  obligation  of 
contracts. 

It  Is  dear  that  the  statute  and  ordinance 
touchlDg  such  bridge  were  within  the  scope, 
and  an  exercise,  of  the  police  power  of  the 
state.    Authorittes  subsequent 

[2]  But  the  company's  contention  is  that, 
while  this  may  be  true  generally,  yet  the 
extension  of  the  police  power  of  the  dty  by 
tbe  legislative  act  could  not  operate  to  nul- 
lify the  contract  previously  made,  especially 
since  the  city  does  not  purpose  a  change  in 
tbe  charader  of  the  crossing  from  an  over- 
head structure  to  one  not  overhead. 

The  Insistence  of  the  dty  is  that  it  was 
beyond  the  power  of  the  board  of  mayor  and 
aldermen  of  Chattanooga,  in  1876,  to  so  bar- 
gain or  contract  as  to  deprive  future  boards 


of  the  exerdse  of  police  power  In,  relation 
to  t}iis  subject-matter,  thereafter  conferred 
on  the  munldpality  by  the  state. 

No  court  has  gone  further  than  the  Su- 
preme Court  of  the  United  States  in  giving 
to  the  police  power  a  broad  scope  and  ap- 
plication. Chicago,  etc.,  B.  Co.  ▼.  People,  200 
U.  S.  561,  26  Sup.  Ct  841,  60  L.  Ed.  596,  4 
Ann.  Cas.  1175. 

Recent  decisions  by  that  court  appear  to 
us  to  have  construed  the  provision  of  the 
national  Constitution  Invoked  by  the  compa- 
ny— ^forbidding  the  impairment  of  the  obliga- 
tion of  contracts — in  connection  with  the  po- 
lice power,  In  sudi  way  as  to  demonstrate 
the  unsoundness  of  the  company's  contention. 

In  Chicago,  etc.,  R.  Co.  v,  Nebraska,  170 
U.  S.  67,  18  Sup.  Ct  613,  42  L.  Ed.  948,  it 
was  held  that  contracts  which  aftect  the  safe- 
ty and  welfare  of  the  public  are  within  the 
supervising  power  and  control  of  the  Legis- 
lature when  exercised  under  the  police  pow- 
er to  protect  the  public  safety,  and  that 
the  obligation  of  a  contract  between  a  dty 
and  a  railroad  company  to  partldpate,  in 
view  of  their  mutual  duty  to  the  public,  in 
the  construction  of  a  viaduct  over  the  com- 
pany's tracks  is  not  violated  or  impaired  l>y  a 
statute  and  ordinance,  later  passed,  compel- 
ling the  railroad  alone  to  repair  it  The  court, 
speaking  first  in  respect  of  the  contract  to 
partldpate  in  the  construction  of  the  viaduct, 
said: 

"No  doubt  ttie  agreement  of  1886  consti- 
tuted a  contract  in  such  a  sense  that  the  re- 
spective parties  thereto  continued  to  be  bound 
by  its  provisions  so  long  as  the  legislation, 
in  virtue  of  which  it  was  entered  into,  re- 
mained unchanged.  While  the  agreement 
lasted,  its  provisions  defined  the  rights  and 
duties  of  the  dty  and  the  railroad  compa- 
nies. But  was  it  a  contract  whose  continu- 
ance and  operation  could  not  be  affected  or 
controlled  by  subsequent  legislation? 

"Usually,  where  a  contract,  not  contrary 
to  public  policy,  has  been  entered  into  be- 
tween parties  competent  to  contract,  it  is  not 
within  the  power  of  either  party  to  with- 
draw from  its  terms  without  the  consent  of 
the  other,  and  the  obligation  of  such  a  con- 
tract is  constitutionally  protected  from  hos- 
tile legislation.  Where,  however,  the  respec- 
tive parties  are  not  private  persons,  dealing 
with  matters  and  things  in  which  the  public 
has  no  concern,  but  are  persons  or  corpora- 
tions whose  rights  and  powers  were  created 
for  public  purposes  by  legislative  acts,  and 
-where  the  subject-matter  of  the  contract  is 
one  which  affects  the  safety  and  welfare  of 
the  public,  other  prlndples  apply.  Contracts 
of  tbe  latter  description  are  held  to  be  with- 
in the  supervising  power  and  control  of  the 
Legislature  when  exerdsed  to  protect  the 
public  safely,  health,  and  morals,  and  that 
clause  of  the  federal  Constitution  which  pro- 
tects contracts  from  legislative  action  can- 
not in  every  case  be  successfully  invoked. 
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The  premimptlon  Is  tbat,  when  snch  contracts 
are  entered  into,  It  is  with  the  knowledge 
that  parties  cannot,  by  making  agreements 
on  subjects  involylng  the  rights  of 'the  public, 
withdraw  such  subjects  from  the  police  pow- 
er of  the  Legislature. 

"We  do  not,  indeed,  understand  that  these 
principles  are  questioned  on  behalf  of  the 
plalntUT  in  error.  What  Is  claimed  la  that 
the  subject-matter  of  the  contract  In  ques- 
tion does  not  fiill  within  the  range  of  the 
I)ollce  power  of  the  state;  •  •  •  that, 
while  it  Is  not  questioned  that  the  mainte- 
nance of  the  viaduct  is  essential  to  the  safe- 
ty of  the  community,  yet,  if  existing  con- 
tract obligations  devolve  this  burden  upon 
the  city,  the  Legislature  of  the  state  cannot, 
under  the  plea  of  public  necessity,  pass  a 
law  imi)oslng  it  upon  the  plalntUT  in  error, 
without  bringing  the  act  within  the  prohibi- 
tions of  the  federal  Constitution." 

Continuing  the  discussion  on  the  iwint 
pressed  on  us  in  the  case  in  hand,  the  court 
Bald: 

"In  view  of  the  paramount  duty  of  the 
Legislature  to  secure  the  safety  of  the  com- 
munity at  an  important  crossing  within  a 
populous  city,  it  was  and  Is  within  its  power 
to  supervise,  control,  and  change  such  agree- 
ments as  may  be  from  time  to  time  entered 
into  between  the  dty  and  the  railroad  com- 
pany in  respect  to  such  crossing,  saving  any 
rights  previously  vested.  Any  other  view  In- 
volves the  proposition  that  it  is  competent 
for  the  dty  and  the  railroad  company,  by 
entering  into  an  agreement  between  them- 
selves, to  withdraw  the  subject  from  the 
reach  of  the  police  power,  and  to  substitute 
their  views  of  the  public  necessities  for  those 
of  the  Legislature." 

In  State  ex  rel.  Minneapolis  v.  St.  Paul, 
etc,  R.  Co.,  98  Minn.  380,  108  N.  W.  261,  28 
L.  R.  A.  (N.  S.)  298,  120  Am.  St  Rep.  681.  8 
Ann.  Cas.  1047,  there  was  involved  a  con- 
tract, entered  Into  in  1892,  by  which  the  dty 
of  Minneapolis,  in  consideration  of  the  rail- 
road company  constructing  certain  bridges 
and  approaches  at  the  Intersection  of  stipu- 
lated streets,  expressly  agreed  that  the  dty 
would  thereafter  construct  and  maintain  all 
crossings  or  approaches  made  necessary  by 
the  opening  of  new  streets.  It  was  contended 
by  the  railroad  company  that  this  constituted 
a  valid  contract  with  the  dty,  and,  having 
been  compiled  with  on  the  part  of  the  com- 
pany, that  it  was  beyond  the  power  of  the 
dty  later  to  require  the  company  to  con- 
struct the  brldt;e  over  a  new  street,  in  ques- 
tion ;  that  to  so  require  would  be  to  impair 
the  obligation  of  the  contract  The  court 
said: 

"In  this  we  do  not  concur.  The  power  of 
the  state  to  require  the  defendants  to  con- 
struct the  bridge  in  question,  or  any  other 
bridge,  at  streets  crossing  the  right  of  way 
is  an  exercise  of  the  police  power,  which  can 
be  neither  contracted  away  nor  lost  by  inac- 
tion on  the  part  of  the  public  authorities. 


The  contract  was  beyond  the  authority  of 
the  dty  coundl,  and  ultra  vires,  and  void" 
— dtlng  Chicago,  etc.,  R.  Co.  v.  Nebraska, 
supra. 

This  Minnesota  case  was,  by  writ  of  error, 
takai  to  the  Supreme  Court  of  the  United 
States,  where  it  was  affirmed  (214  tJ.  S.  497, 
29  Sup.  Ct  698,  63  L.  Bd.  1060),  on  the  au- 
thority of  the  case  of  Northern  Pacific  R. 
Co.  T.  Minnesota  ex  reL  Duluth,  208  U.  S. 
683,  28  Sup.  Ct  341,  62  L.  Ed.  630. 

This  last-named  case  was  a  companion 
case  to  the  Minneapolis  case,  and  In  it  the 
opinion  of  the  Minnesota  court  in  the  Min- 
neapolis case  was  freely  and  approvingly 
quoted  by  the  Supreme  Court  of  the  United 
States.  Referring  to  rulings  of  the  Supreme 
Court  of  lilnnesota  to  the  effect  that  It  lay 
in  the  power  of  the  dty,  at  common  law,  at 
the  time  the  contract  was  made  with  the  com- 
pany, to  have  required  the  latter  to  maintain 
In  safety  its  crossings  with  both  existing  and 
future  streets,  and  that  any  contract  which 
undertook  to  limit  the  exerdse  of  this  right 
was  without  consideration,  against  public 
policy,  and  void,  the  court  said,  through  Mr. 
Justice  Day: 

"^n>is  doctrine  Is  entirely  consistent  with 
the  prindples  dedded  by  this  court  But  It 
is  alleged  that  at  the  time  this  contract  was 
made  with  the  railroad  company  it  was  at 
least  doubtful  as  to  what  the  rights  of  the 
parties  were,  and  that  the  contract  was  a 
legitimate  compromise  between  the  parties, 
which  ought  to  be  carried  out  But  the  ex- 
ercise of  the  police  power  cannot  be  limited 
by  contract  for  reasons  of  public  policy,  nor 
can  it  be  destroyed  by  compromise,  and  It 
is  immaterial  upon  what  consideration  the 
contract  rests,  as  it  is  beyond  the  authority 
of  the  state  or  the  mnndpality  to  abrogate 
this  power  so  necessary  to  the  public  safety." 
Northern  Pacific  B.  Co.  v;  Minnesota  ex  reL 
Duluth,  supra. 

It  was  there  agcaln  8i)eciflcaIIy  ruled  that 
the  defense  here  urged  of  Impairment  of  the 
obligation  of  a  contract  was  not  maintain- 
able. The  court  well  said  that  the  police 
power  is  a  continuing  one,  and  that  a  require- 
ment imposed  on  the  company  under  it  was 
"not  in  violation  of  the  constitutional  In- 
hibition against  the  Impairment  of  the  ol>- 
llgation  of  contracts." 

We  are  unable  to  distinguish  the  case  at 
bar,  in  prlndple,  from  the  Minneapolis  case ; 
and  on  its  facts  It  is  a  counterpart  of  the 
Duluth  case,  where  the  contract  was  one  un- 
der which  the  dty  and  company  shared  the 
construction  cost  of  an  overhead  bridge,  and 
the  dty  agreed  that  it  wonld  thereafter  for- 
ever maintain  and  keep  In  repair  the  ap- 
proaches thereto,  and,  for  a  period  of  16 
years,  the  structure  proper.  Within  the  15 
years  the  dty  demanded  of  the  company  that 
It  repair  the  structure,  and  the  Utt^tion  and 
ruUngs  related  thereto.  98  Minn.  428,  106 
N.  W.  269. 

[S]  A  fundamental  contention  of  the  cono- 
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pany  in  this  cam  la  that  In  1876  the  duty  of 
oonstractlng  and  maintaining  the  old  bridge 
was  devolved  by  law  on  the  dty,  and  that  the 
dty  had  not  power  In  law  to  compel  the  com- 
pany to  erect  or  maintain  the  bridge  then 
constncted.  If  It  be  conceded  that  at  that 
date  there  was  no  statutory  power  In  the  dty 
to  that  end,  did  it  exist  at  the  common  law? 
This  qnestlon  Is  also  discussed  at  length  in 
the  cases  supra,  decided  by  the  Supreme 
Courts  of  Bllnnesota  and  the  United  States, 
where  It  was  held  that,  by  the  great  weight 
of  authority,  the  city  could  enforce  the  con- 
struction and  maintenance  of  such  a  struo- 
ture  as  an  obligation  imposed  on  the  com- 
pany by  the  common  law. 

In  this  state  as  early  as  1859  it  was  held, 
in  Railroad  ▼.  State,  3  Head,  623,  75  Am.  Dec. 
778,  that  it  was  the  duty  of  such  a  com- 
pany to  constmct  a  suitable  crossing,  a 
bridge  If  necessary,  "under  the  general  prln- 
dples  of  the  common  law."  Our  later  case 
of  Dyer  County  ▼.  Hallway,  87  Tenn.  712, 
11  8.  W.  943,  is  in  accord,  and  further  ho\ds 
that  the  company's  duty  was  a  continuing 
one  as  to  repair,  and  that  case  was  cited  by 
the  Supreme  Court  of  Blinnesota  in  the  Min- 
neapolis case  In  support  of  its  own  holding. 
See^  also.  Railway  t.  State,  87  Teon.  761, 11 
S.  W.  946. 

It  is  deer  that.  If  that  right  was  then  by 
the  dty  deemed  doubtful,  and  that,  under 
donbt  as  to  where  to  lay  the  paramount  duty 
to  construct  and  maintain  the  bridge,  the 
contract  was  then  entered  into,  In  quasi 
compromise  or  truce,  a  later  valid  exercise 
of  the  police  power  did  not  woi^k  an  impalr- 
mmt  that  was  a  violation  of  the  constitution- 
al provision  Invoked. 

If  It  be  conceived  that  the  contract  of  1876 
was  valid  to  an  extent,  still  the  contract- 
ing parties  were  charged  with  notice  of  the 
limitation  of  power  on  the  part  of  the  dty 
in  respect  of  its  binding  Itself  not  to  ex- 
erdse  In  after  years  a  police  power  to  onerate 
the  company  with  the  construction  and  main- 
tenance of  a  safer  and  more  adequate  bridge, 
demanded  by  changed  conditions,  mainly  in- 
cident to  the  growth  of  the  dty. 

The  chancellor  was  not  In  error  in  so 
ruling ;  decree  below  affirmed,  and  the  cause 
remanded  for  further  proceedings  in  accord. 


2.  Bankbuftot  (i  192*)— Pbiobities— Liens. 
Relative  to  the  qaestlon  of  certain  cred- 
itors of  a  bankrupt  contractor  being  entitled  to 
priority  as  having  filed  notices  of  lien  within 
30  days  of  completion  of  a  building,  the  bank- 
rupt's trustee  is  bonnd  by  the  agreement  of  the 
contractor  and  building  owner  in  extending  time 
for  the  completion. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Gent.  Dig.  {  294;    Dee.  Dig.  i  192.*] 

3.  Mechanics'  Lucrb  (|  132*)— Time  fob  Fil- 
INO  Notice— ENCABaEMEN'r  of  Contbaot. 

Within  the  statute  giving  materialmen  80 
days  from  completion  of  the  work  provided  by 
the  contract  within  which  to  file  notices  of 
liens,  they  have  SO  days  from  completion  of 
the  work  as  enlarged  by  amendment  of  the  con- 
tract between  the  owner  and  contractor,  thongb 
part  of  their  material  was  furnished  before  such 
amendment  and  all  of  it  was  for  the  work  pre- 
vionsly  provided  for  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  K  190,  192-207;  Dec  Dig.  { 
132.*] 

Appeal  from  Chancery  Court;  Knox  Coun- 
ty ;  Will  D.  Wright,  Chancellor. 

Suit  by  O.  Raleigh  Harrison,  trustee, 
against  Joseph  Knaffl  and  others.  From  an 
adverse  decree,  complainant  appeals.  Af- 
firmed. 

Green,  Webb  &  Tate,  of  Knoxville,  for  ap- 
pellant Jesse  L.  Rogers,  of  Knoxville,  for 
appellee  General  Fire  Extinguisher  Co.  J. 
Bailey  Wray,  of  Knoxville,  for  appellee  Alex 
A.  Scott  Brick  Co.  Colton  A  Morrill,  of 
Knoxville,  for  appellee  Tennessee  Mill  & 
Mine  Supply  Co. 

LANSDBN,  J.  Harrison  is  the  trustee  in 
bankruptcy  of  the  S.  M.  Beaumont  Company 
and  filed  this  bill  In  the  chancery  court  for 
the  punwse  of  contesting  with  the  General 
Fire  Blxtlngulsher  Company,  the  Tennessee 
Mill  &  Mine  Supply  Company,  and  the 
Alex  A.  Scott  Brick  Company  the  daims  of 
the  latter  to  a  furnisher's  lien  in  certain 
fund  paid  into  court  by  KnaflB  and  wife  to 
represent  the  value  of  two  certain  bouses 
constructed  for  them  by  S.  M.  Beaumont 
Company,  the  complainant's  bankrupt. 

[1]  The  question  here  Is  whether  the  lien 
dalmants  are  entitled  to  priority  in  the  fund 
representing  the  real  estate  over  the  general 
creditors  of  the  bankrupt. 

The  Alex  A.  Scott  Brick  Company  and  the 
Tennessee  Mill  &  Mine  Supply  Company  fur- 
nished the  material  used  in  the  constnic- 
tion  of  the  buildings,  and  the  Fire  Extin- 
guisher Company  Installed  an  automatic  fire 
extinguishing  plant  In  the  two  buildings. 
It  is  not  dalmed  that  the  Brick  Company  or 
the  Supply  Company  have  given  30  days'  no- 
tice from  the  last  date  of  materials  furnished 
by  them.  It  is  dalmed  by  them,  however, 
that  their  notice  was  given  within  30  days 
after  the  completion  of  the  buildings,  and 
this  is  likewise  the  dalm  of  the  Fire  Extin- 
guisher Company.  Whether  or  not  this  is 
true  depends  upon  the  effect  to  be  given  to 
certain  work  done  upon  the  sprinkler  system 

*For  othw  cases  see  same  tople  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  Indazts 


HARRISON  V.  KNAFFL  et  aL 

(Supreme  Court  of  Tennessee.    Nov.  10,  1018.) 

1.  Mechanics'  Liens  ({  132*)— Tiia  fob  Fel- 
INO  Nones— OouFumoN  of  Building. 
Under   a   contract   for   construction  of  a 
building,  induding  the  installing  of  a  sprinkler 

g'stem,  to  be  approved  by  the  State  Inspection 
nreau,  the  building  is  not  completed,  as  re- 
gards the  30'  days  thereafter  for  filing  notice 
,  of  Hen,  till  the  work  required  by  the  bureau 
on  its  inspection  is  done. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  H  100,  102-207;  Dec.  Dig. 
i  132.*] 
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December  26th,  27th,  and  28tta.  The  notice  > 
of  each  of  the  claimants  was  given  within 
30  days  from  those  dates,  but,  If  the  work 
done  upon  the  dates  referred  to  does  not 
fall  within  the  contemplation  of  the  bnlldlng 
contract,  notices  are  not  within  time. 

This  makes  it  necessary  to  state  the  con- 
tract between  S.  M.  Beaumont  Company,  the 
principal  contractor,  and  Knaffl  and  wife, 
as  the  owners  for  the  construction  of  the 
two  buUdlnga.  The  buildings  were  adjoining 
each  other  and  were  to  be  built  on  lots  of  a 
frontage  of  60  feet  each  and  according  to 
plans  and  speclflcations  prepared  by  certain 
architects  and  revised  and  approved  by  the 
contractor.  These  drawings  and  specifica- 
tions were  made  parts  of  the  contract.  The 
original  contract  provided  that  "no  payment 
made  under  this  contract  except  the  final 
payment  shall  be  conclusive  evidence  of  the 
performance  of  this  contract,  either  wholly 
or  In  part,  and  no  payment  shall  be  con- 
strued as  an  acceptance  of  defective  work  or 
improper  material." 

Soon  after  the  execution  of  this  contract, 
and  before  any  material  part  of  the  work  in 
the  construction  of  the  buildings  was  done, 
the  parties  agreed  in  parol  to  enlarge  the 
terms  of  the  original  contract  by  providing 
that  one  of  the  buildings  should  have  an  ad- 
ditional story  above  the  basement,  and  a 
complete  automatic  water  sprinkler  system, 
should  be  put  in  both  buildings,  but  as  one 
system,  by  the  contractor.  The  water  sprin- 
kler system  was  to  be  continuous  through  both 
buildings  with  one  pressure  tank  and  one 
supply  pipe  for  the  system.  The  contractor, 
after  this  enlargement  of  his  contract  with 
the  owner,  entered  Into  a  written  contract 
with  the  Fire  Extinguisher  Company  by 
which  that  company  agreed  to  install  the 
sprinkler  system  in  accordance  with  a  con- 
tract between  the  contractor  and  the  owner. 
This  contract  provided  that  the  material 
should  be  of  standard  quality  and  the  work 
done  in  a  thorough  and  workmanlike  man- 
ner and  in  conformity  with  plans  to  be  ap- 
proved by  the  Tennessee  Inspection  Bureau. 
The  si>eclflcatlon8  provided,  after  designating 
the  number  of  automatic  sprinklers,  pipes, 
fittings,  bangers,  and  the  like,  that  it  shall 
be  installed  "in  a  thorough  and  workmanlike 
manner  and  In  strict  conformity  with  the 
rules  and  requirements  of  the  wlthln-named 
Insurance  Interesta" 

It  is  also  provided  In  the  contract  "that  it 
Is  the  Intention  of  this  contract  to  cover  a 
complete  equipment  in  every  respect  and  in- 
stall in  a  manner  that  will  meet  with  the 
approval  of  the  wlthln-named  insurance  In- 
terests and  Beaumont  Bros.,  architects." 

The  evidence  shows  that  one  of  these  build- 
ings was  completed  so  that  a  tenant  was 
placed  In  it  August  1,  1912,  and  the  other 
was  completed  and  occupied  by  tenant  No- 
vember 6,  1912.  The  sprinkler  system  was 
installed  in  the  two  buildings  In  such  man- 
ner that  the  foreman  of  the  Fire  Extinguish- 


er Company  beUeved  it  to  be  in  compliance 
with  the  contract  between  that  company  and 
the  principal  contractor,  some  time  in  Oc- 
tober, and  certainly  in  November,  1912.  The 
sprinkler  system  was  Inspected  by  an  in- 
spector of  the  Tennessee  Inspection  Bureau, 
In  October,  and  water  was  turned  into  the 
system  November  6,  1912.  Insurance  was 
effected  on  the  buildings  November  6tb,  and 
the  sprinkler  system  was  believed  by  the 
insurance  agent  to  be  complete,  judging  alone, 
however,  from  its  general  appearance. 

One  of  the  buildings  was  used  as  a  factory 
for  the  manufacture  of  overalls,  pants,  and 
the  like,  and,  in  the  course  of  manufactur- 
ing these  articles,  it  is  necessary  to  use  large 
tables  upon  which  the  garments  are  cut 
These  tables  were  Installed  after  the  build- 
ing was  leased  to  this  tenant,  and  It  became 
necessary  to  add  a' number  of  sprinkler  heads 
under  these  tables  because  the  tables  cut 
off  the  protection  to  the  floor  which  would 
be  afforded  by  the  sprinkler  heads  located  in 
tbe  celling  over  the  tables.  This  work  was 
done  December  26,  27,  and  28,  1912,  and 
there  is  no  dalm  by  the  lien  claimants  that 
this  additional  work  would  fall  within  the 
contract  between  the  parties  so  as  to  extend 
the  time  of  their  lien.  The  claim  made  by 
tbe  lienors  is  that  the  contract  for  the  con- 
struction of  the  sprinkler  system  required 
that  the  system  be  approved  by  the  Tennes- 
see Inspection  Bureau  before  it  was  com- 
plete or  would  be  accepted  by  the  owner, 
and  that  the  system  as  first  installed  was 
Inspected  by  that  bureau  and  disapproved 
until  certalA  other  things  were  done  about 
it,  and  that  this  work  was  not  done  until 
the  dates  last  named.  The  inspector  reported 
the  system  equipment  to  be  good  in  general, 
the  piping  well  installed,  and  the  heads  ar- 
ranged both  staggered  and  in  regular  order; 
that  the  water  supply  was  good;  and  that 
the  equipment  should  control  any  ordinary 
fire  originating  in  the  building.  The  in- 
spector also  recommended  that  a  sprinkler 
head  located  agaii^it  a  steam  pipe  be  moved 
eight  inches,  and  that  a  hanger  should  be 
placed  on  the  end  of  the  line;  that  certain 
crooked  sprinklers  should  be  straightened  up, 
and  all  high  heads  should  be  lowered,  so 
that  the  defiectors  would  be  at  least  three 
inches  below  the  bottom  of  the  beams  in  the 
basement;  that  the  alarm  should  be  placed 
in  proper  working  order  and  plugs  Inserted 
in  drain  valves.  He  also  recommended  that 
an  additional  head  should  be  placed  over 
the  deck  of  the  stairs  on  the  second  floor. 

Under  the  authority  of  Volghtman  v.  Bail- 
road,  123  Tenn.  463,  131  S.  W.  982,  Ann.  Cas. 
1912C,  211,  if  the  improvements  suggested  by 
the  inspector  were  provided  for  by  the  con- 
tract for  the  installation  of  the  sprinkler 
system,  and  a  material  part  of  It,  and  this  ' 
work  was  not  properly  done  by  the  subcon- 
tractor, the  buUdlng  could  not  be  considered 
as  completed  until  after  the  improvements 
were  made  in  December.    Jt,  however,  it  was 
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merely  an  nnlmportant  detaU  or  an  Incon- 
siderable thing  not  of  the  essence  of  the  con- 
tract, or  If  It  was  merely  to  supply  defective 
material  or  to  repair  defective  work.  It  would 
not  extend  the  time  for  the  furnisher's  lien. 

As  to  whether  this  work  was  necessary  to 
make  the  sprinkler  system  a  completed  one 
and  such  as  would  be  approved  by  the  Ten- 
nessee Bureau  of  Inspection  la  a  matter  of 
proof.  The  witness  Clark,  foreman  of  the 
Fire  Extinguisher  Company,  states  at  one 
place  In  his  testimony  that  the  plant  could 
not  be  considered  as  completed  unless  the 
Improvements  recommended  by  the  Inspector 
were  placed  In  order  and  the  corrections  made, 
and  he  says  spedflcaUy  that  the  work  done 
December  26th,  27th,  and  28th  was  necessary 
to  complete  the  installation  of  the  plant. 
This  testimony  Is  not  entitled  to  great 
weight,  in  view  of  the  fact  that  the  witness 
had  previously  stated  that,  when  the  water 
was  turned  on  November  6th,  he  regarded 
the  system  as  completed  within  the  meaning 
of  the  contract  It  appears  from  this  wit- 
ness' testimony  that  the  Improvements  sug- 
gested by  the  Inspector  were  sent  to  the  home 
office  of  the  Inspection  Bureau,  and  from 
there  to  the  general  office  of  the  Fire  Extin- 
guisher Company,  and  from  the  office  of  the 
Fire  Extinguisher  Company  to  this  witness, 
and  that  he  received  the  designations  for  Im- 
provement some  time  In  November.  He  also 
says  that  the  work  of  making  these  Improve- 
ments was  postponed  by  agreement  between 
the  owner  and  the  contractor  for  the  con- 
venience of  the  tenant  until  the  Christmas 
holidaya  The  Inspector  inspected  the  bnlld- 
Ing  October  19, 1912.  As  this  time  he  direct- 
ed certain  improvements  to  be  made  In  the 
sprinkler  system,  and  he  says  that  these  im- 
provements were  necessary  to  be  carried  out 
by  the  Fire  E>xtlngulsher  Company  before 
the  Inspection  Bureau  would  recogidze  It  as 
a  completed  system.  He  says  that  It  would 
not  be  a  standard  system  with  the  suggested 
Improvements  left  off,  and  that  he  would  not 
recommend  it  to  the  bureau  until  the  "little 
defects"  mentioned  in  the  report  were  cor- 
rected. 

He  was  asked  if  the  matters  of  moving 
the  sprinkler  from  near  the  radiator,  fixing 
the  alarm,  and  the  nse  of  the  additional 
bangers  were  unimportant  matters,  and  he 
replied  that  it  would  be  necessary  for  these 
tilings  to  be  done  to  complete  the  system,  but 
that  they  were  not  as  Important  as  the  in- 
stalling of  the  extra  heads  under  the  work 
tables.  It  appears  that,  In  order  to  lower 
the  sprinkler  heads  in  the  basement  so  that 
they  would  be  three  inches  below  the  beams, 
it  was  necessary  to  lower  the  pipes  in  the 
basement  about  25  inches.  He  was  again 
asked  if  all  the  Improvements  recommended 
by  him  were  Important,  and  he  answered  as 
follows: 

"In  Inspecting  we  do  not  take  into  con- 
sideration whether  they  are  Important  or  not 
They  are  simply  necessary  to  get  the  maxi- 


mum protection  and  might  never  be-  used, 
while  again  they  might  •  •  *  Some  of 
them  were  small  matters.  The  question  6t 
putting  an  additional  hanger  on  did  not 
amount  to  as  much  as  moving  the  head  from 
the  steam  pipe.  They  simply  meant  addition- 
al protection  to  the  occupant  of  the  building 
and  to  the  owner." 

He  again  states  that  the  system  would  not 
have  been  recognized  until  all  of  the  im- 
provements that '  were  reported,  after  the 
Inspection,  had  been  put  in  and  the  recom- 
mendations carried  out 

The  learned  chancellor  held  that  the  build- 
ing was  not  completed  until  the  improve- 
ments required  by  the  Tennessee  Inspection 
Bureau  were  put  in  by  the  Fire  Extinguisher 
Company  for  the  reason  that  the  approval  of 
the  Inspection  Bureau  was  of  the  essence  of 
the  contract  between  the  Fire  Extinguisher 
Company  and  the  principal  contractor,  and 
that  under  the  proof  the  Importance,  or  ex- 
penslveness,  or  extenslveness  of  the  improve- 
ments was  not  entitled  to  particular  weight, 
because  the  approval  of  the  Inspection  Bu- 
reau was  the  thing  that  must  be  obtained  by 
the  Extinguisher  Company  before  Its  contract 
was  complete. 

We  think  this  Is  a  correct  view.  The  par- 
ties can  by  mutual  consent  make  the  comple- 
tion of  the  building  to  depend  upon  any  law- 
ful event  which  may  suit  their  purposes. 
The  purpose  of  Installing  the  sprinkler  sys- 
tem was  of  course  to  reduce  Insurance  rates, 
and  under  the  testimony  the  insurance  rate 
would  be  governed  by  the  recommendation 
of  the  Inspection  Bureau  so  far  as  this 
sprinkler  system  would  affect  It  So  one  of 
the  chief  values  of  the  sprinkler  system  to 
the  owner  was  its  approval  by  the  Tennessee 
Inspection  Bureau.  This  could  not  be  had 
without  the  work  done  in  December. 

While  it  is  entirely  true  that  the  expense 
of  making  the  improvements  and  the  labor 
done  in  connection  with  them  are  very  small 
Items  as  compared  with  the  cost  and  labor 
of  Installing  items  as  compared  with  the  cost 
and  labor  of  installing  the  entire  system,  this 
does  not  necessarily  mean  that  the  Improve- 
ments themselves  are  unimportant  The 
sprinkler  syst«n  is  Intended  to  eztlngulsb 
fire  automatically  by  rdeaslng  the  water  un- 
der pressure  in  the  pipes  when  the  heat  gen- 
erated by  a  fire  in  the  building  is  sufficient  to 
put  the  system  in  operation.  The  sprinkler 
heads  were  to  be  so  arranged  that  they  would 
spray  water  over  the  entire  surface  of  the 
bnlldlng.  It  is  thus  apparent  that  It  was  ol 
the  first  Importance  that  the  sprinkler  head 
too  near  the  steam  pipe  should  be  remov- 
ed, and  that  the  sprinkler  heads  In  the  base- 
ment too  near  the  beams  should  be  lowered 
so  that  the  water,  when  released,  would  be 
sprayed  over  the  entire  area  of  the  basement 

[2]  The  delay  In  making  these  improve- 
ments from  November  until  the  Christmas 
holidays  was  agreed  upon  by  the  owner  and 
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the  principal  contractor,  the  complainant's 
bankrupt  It  was  entirely  competent  for 
them  to  make  this  agreement,  and  the  com- 
plainant, as  representing  creditors,  Is  tMund 
thereby. 

[I]  It  Is  also  Insisted  that  the  Brl<^  Com- 
pany and  the  Supply  Company  are  not  en- 
titled to  their  liens  for  the  reason  that  the 
Installation  of  the  sprinkler  system  in  the 
two  buildings  was  not  part  of  the  general 
contract  for  the  erection  of  the  buildings  un- 
der which  the  Supply  Company  and  the  Brick 
Company  furnished  materlaL  As  stated,  Mr. 
and  Mrs.  Knaffl  made  a  contract  with  the 
Beaumont  Company  to  erect  the  two  build- 
ings referred  to.  The  Beaumont  Company 
was  the  principal  contractor.  Later  this 
contract  was  enlarged  so  as  to  provide  for 
an  additional  story  upon  one  of  the  build- 
ings, and  the  sprinkler  system  In  both  the 
buildings.  This  addition  to  the  contract  was 
made  long  before  these  two  claimants  fur- 
nished all  of  their  material.  We  think  it 
would  be  sticking  In  the  bark  to  say  that 
these  claimants  are  not  entitled  to  their  llena 
upon  notice  filed  within  30  days  from  the 
completion  of  the  contract  between  the  owner 
and  the  principal  contractor  simply  because 
the  contract  between  them  had  been  enlarged 
before  the  claimants  furnished  all  of  their 
materlaL  The  statute  says  they  shall  hare 
the  lien  if  they  give  the  notice  within  30 
days  from  the  completion  of  the  work  pro- 
vided by  the  contract    This  they  have  done. 

Other  questions  were  disposed  of  oiaUy. 


STATE  ex  rel.  NATIONAL  CONSERVATION 

EXPOSITION  CO.  V.  WOOLLEN,  State 

Comptroller. 

(Supreme  Court  of  Tennessee.    Nov.  29,  1913.) 

1.  Statutes  (|  6*) — ^Powebs  of  Lioi8I.att7bx 

—   EXTSAOBDINABT    SESSION    —   AfFBOFBIA- 
TIONS. 

Under  Const  art  3,  {  9,  authorising  the 
Governor,  on  extraordinary  occasions,  to  con- 
vene the  General  Assembly  by  proclamation, 
"in  which  he  shall  state  specucally  the  pur- 
poses for  which  the^  are  to  convene,  but  they 
shall  enter  on  no  legislative  business  except  that 
for  which  they  were  specifically  called,"  the 
Governor  can  limit  the  subject  which  the  Legis- 
lature can  consider,  and  he  can  do  this  by  the 
imposition  of  qualified  matter  upon  a  general 
subject;  hence  he  could  qualii^  the  general  sub- 
ject "appropriations"  by  ^"necessary  to  maintain 
the  state's  institutions.^' 

fEd.    Note.— For   other   cases,   see    Statutes, 
Cent  Dig.  {  4  ;  Dec.  Dig.  {  6.*] 

2.  CoNSTirnTioKAL  Law  (f  48*)  —  PsEsmcp- 
TiON  IN  Favob  of  Vauditt. 

A  presumption  is  always  in  fiivor  of  the 
constitutionality  of  an  act 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  46;   Dee.  Dig.  i  48.*] 

8.  Statutes  (t  6*)— Enacthert  at  Bxtbaob- 

DINABT    SeSSIOH  —  PbOOLAUATIOR   OF  GOV- 

EBNOB— "Maintaim"— Appbopbiations. 
An  appropriation  of  $25,000  to  the  Nation- 
al  Conservation   Exposition   Company,    a  cor- 
poration, created  for  the  purposes  of  holding  ex- 


positions, encooraging  and  supporting  agricul- 
ture, industrial  enterprises,  and  the  breeding  of 
blooded  live  stock  and  poultry,  made  by  the  Leg- 
islature in  extraordinary  session,  and  contained 
in  the  general  appropriation  bill  imder  the  bead 
of  "Department  of  Apiculture,"  was  not  em- 
braced within  tiie  call  of  the  Governor,  which 
was  "to  make  such  appropriations  of  the  pnt>- 
lie  moneys  as  may  be  deemed  necessary  and 
proper  to  maintain  the  state's  institutions,  of- 
fices and  departments,"  since,  though  some  of 
the  purposes  of  the  corporation  were  identical 
with  those  of  the  agricultural  department  and 
it,  in  carrying  out  its  purposes,  might  Indirectly 
aid  the  department,  it  was  a  separate  institu- 
tion in  no  way  connected  with  the  agricnltnral 
department  and  the  word  "maintain '  as  used 
in  the  Governor's  call  meant  if  not  direct  main- 
tenance by  an  appropriation  to  the  department 
itself,  at  least  one  under  its  control;  hence  the 
appropriation  was  void,  because  in  violation  of 
Const  art  3,  f  9,  authorizing  the  Ctovemor  to 
convene  the  General  Assembly  by  a  proclama- 
tion limiting  their  power  specincally  to  the  pur- 
poses for  which  they  are  convened. 

{Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  4 ;   Dec.  Dig.  {  6.* 

For  other  definltionB,  see  Words  and  Phrases, 
VOL  6,  pp.  4277-^281 ;   vol.  8,  p.  7712.] 

4.  States  (|  137*)— Vauditt— Pebsonb  Enti- 
tled TO  Question. 

The  officers  of  the  state  upon  whom  is  im- 
posed the  duty  of  disbursine  the  public  funds 
can  question  the  validity  of  an  appropriation 
made  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  134;    Dec  Dig.  i  137.*] 

Neil,  C.  J.,  dissenting. 

Appeal  from  Chancery  Courts  Knox  Coun- 
ty ;  Will  D.  Wright,  Chancellor. 

Suit  by  the  State  of  Tennessee  on  rdatlon 
of  the  National  Conservation  Exposition  Com- 
pany, to  compel  George  P.  Woollen,  Comp- 
troller of  the  Treasury  of  the  State  of  Ten- 
nessee, to  issue  bis  warrant  to  the  relator  for 
$25,000  the  amount  of  an  appropriation  made 
by  the  Legislature  at  Extraordinary  Session 
to  relator.  Decree  for  relator,  and  defend- 
ant appeals.    Reversed,  and  bill  dismissed. 

Frank  M.  Thompson,  Atty.  Gen.,  for  appel- 
lant Shields  &  Gates,  of  Knozvllle,  for  ap- 
pellee. 

NEIL,  O.  3.  Finding  an  excellent  state- 
ment of  the  case  and  of  the  facts  In  the  brief 
of  the  counsel  for  the  complainant  we  adopt 
It  as  follows: 

"The  state  of  Tennessee  on  relation  of  the 
National  Conservation  Exposition  Company, 
filed  this  petition  in  the  chancery  court  at 
Knoxvllle  to  compel  the  defendant,  George 
P.  Woollen  who  Is  the  comptroller  of  the 
treasury  of  the  state  of  Tennessee,  to  Issue 
the  comptroller's  warrant  for  an  appropria- 
tion for  $25,000,  which  was  made  to  the  Na- 
tional Conservation  Exposition  Company  by 
the  'general  appropriation  bill'  passed  by  the 
extra  session  of  the  58tb  General  Assembly 
of  the  state  of  Tennessee,  being  Senate  Bill 
No.  1  and  chapter  19  of  said  Acts. 

"The  defendant  George  P.  Woollen  filed  a 
demurrer  to  this  petition,  by  which  he  chal- 


*For  other  cases  see  same  topic  ud  Motion  NUUBBB  Is  Dm.  Dig.  *  Am.  Dlx-  K»r-So.  Bmim  *  Rap'r  ladaa* 
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lenged  the  oonstltatlonaUty  of  said  appropri- 
ation, and  resists  the  prayer  of  the  petition 
upon  the  following  three  grounds,  to  wit: 

"First  He  insists  that  the  proclamation 
of  the  Oovemor  oonrening  the  68tta  General 
Assembly  in  extraordinary  session  does  not 
'state  spedflcally'  that  the  appropriation  of 
$25,000  to  the  National  Conservation  Expo- 
sition Company  is  one  of  the  *purposes  for 
which  -they  are  to  convene,'  and  that  said 
appropriation  Is  nnconstitutional  and  void,  in 
that  it  contravened  article  3,  t  9,  of  the 
Constitution  of  the  state  of  Tennessee. 

"Second.  He  insists  farther  that  he  can- 
not be  made  to  Issue  a  comptroller's  warrant 
for  an  unconstltntional  appropriation,  and 
that  a  peremptory  mandamus  commanding 
him  to  do  so  in  this  case  would  violate  ar- 
ticle 2,  t  24,  of  the  Constitution  of  Tennessee, 
which  provides  that  'no  money  shall  be 
drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  by  law.' 

"Third.  H6  Insists,  further,  'that  the  at- 
tempted appropriation  and  setting  apart  of 
the  public  moneys  to  the  relator,  a  private 
corporation,  by  said  Senate  Bill  No.  1  was 
beyond  and  outside  of  the  caption  thereol' 

"This  cause  was  heard  by  the  chancellor  on 
the  bill  and  demurrer  on  October  28,  1913. 
The  chancellor  overruled  the  defendant's  de- 
murrer and  ordered  him  to  make  further  de- 
fense to  said  petition ;  but  he  declined  to  do 
so,  and  elected  to  stand  and  rely  upon  said 
demurrer  as  his  sole  defense  to  the  petition. 
That  part  of  the  decree  showing  this  fact 
is  as  follows: 

"  'It  is  therefore  decreed  by  the  court  that 
the  said  demurrer  be  and  the  same  is  over- 
ruled, and  that  the  defendant  shall  answer 
said  petition;  but  the  defendant,  being  in 
court  through  and  by  his  counsel,  the  At- 
torney General  and  Reporter  of  the  State  of 
Tennessee,  declined  to  make  other  or  further 
answer  or  defense  to  said  petition  than  Is 
made  by  said  demurrer,  and  elects  to'  stand 
and  rely  upon  said  demurrer.' 

"a%ereuiK>n  the  chancellor  entered  a  decree 
ordering  the  clerk  and  master  to  Immediately 
Issue  a  mandatory  mandamus  commanding 
and  compelling  the  defendant  to  Issue  his 
comptroller's  warrant  to  the  National  Oon- 
serratlon  Exposition  Company  upon  the  treas- 
ury of  tile  state  of  Tennessee  for  said  926,000 
a]m>roprlatlon. 

"From  this  decree,  the  defendant  prayed, 
and  has  perfected  an  appeal  to  this  honorable 
court,  and  has  assigned  errors  by  which  he 
raises  the  same  questions  that  are  raised 
by  his  demurrer. 

"The  undisputed  facta  are  as  follows,  to 
wit: 

"The  National  Conservation  Exposition 
Company  Is  a  corporation  organized  under 
tbe  laws  of  the  state  of  Tennessee  for  the 
purpose,  as  stated  in  its  charter,  'of  holding 
and  conducting  exiiositlons  and  amusements ; 
to  promote  the  conservation  and  develop- 
ment of  natural  reaonrcos,  the  encouragement 


and  support  of  agricultural,  horticultural.  In- 
dustrial enterprises,  commerce^  and  the 
breeding  and  raising  of  blooded  live  stock 
and  poultry.' 

"In  the  latter  part  of  1912  the  National 
Conservation  Exposition  Company  began 
preparations  to  hold  an  exposition  at  Knox- 
vUle,  Tennessee,  beginning  September  1, 1913, 
and  ending  November  1,  1913,  'for  tb^  pur- 
pose and  with  the  result  of  promoting  the 
highest  development  and  best  uses  of  the 
natural  resources  of  this  country;  to  Illus- 
trate and  te^ch  the  ways  in  which  the  wealth 
in  lands,  forests,  waters,  minerals,  wild  an- 
imal life,  and  human  efficiency  may  be  more 
effectively  promoted  and  utilized;  to  teach 
the  use  of  modem  machinery,  and  show  how 
It  lightens  labor  and  increases  production; 
to  promote,  encourage,  and  teach  our  farmers 
how  to  improve  their  soil,  ^nd  produce  bet- 
ter and  more  farm  products ;  to  Incite  indus- 
try, thrift,  development,  and  worthy  emula- 
tion In  the  dUCerent  avenues  of  commerce, 
agriculture,  manufacture,  art,  and  education 
within  the  state,  thereby  tending  to  the  per- 
manent betterment  and  prosperity  of  the 
whole  people ;  and  to  advertise  to  the  world 
the  natural  resources  and  wealth  of  our  state, 
and  thereby  encourage  Immigration  to  the 
state  and  the  building  up  and  development 
of  all  our  resources,  which  will  inure  to 
the  benefit  of  the  state  and  its  entire  popu- 
lation.' 

"In  aooompllahlng  these  purposes  the  Na- 
tional Conservation  Exposition  Company 
'spent  over  1350,000  In  erecting  buildings  In 
which  to  exhibit  our  resources,  and  in  obtain- 
ing material  for  teaching  the  purposes  of  the 
exposition  by  object  lessons,  in  paying  pre- 
miums to  our  farmers  for  the  best  exhibits 
of  all  farm  products  by  them,  and  of  all  poul- 
try and  live  stock  raised  and  exhibited  by 
them,  and  in  advertising  the  exposition  and 
its  purposes  throughout  the  United  States.' 
.  "Early  in  the  regular  session  of  the  Gener- 
al Assembly  of  the  state  of  Tennessee  for  the 
year  1913,  and  whUe  the  petitioner  was  get-- 
ting  together  an  exhibit  of  the  natural  re- 
sources of  Tennessee,  'a  bill  was  introduced 
in  the  House  and  Senate  appropriating 
$30,000  to  the  National  Conservation  Expo- 
sition Company  to  be  expended  by  it  In  gath- 
ering, assembling,  housing,  and  exhibiting  an 
agricultural,  horticultural,  forestry,  and  min- 
eral exhibit  of  the  resources  of  tiie  state  of 
Tennessee.  This  bill  passed  the  Senate,  but 
was  held  up  in  the  House  behind  a  multiplic- 
ity of  bUIa,  and  was  never  reached  on  the 
calmdar.  During  this  same  General  As- 
sembly, however,  there  was  Introduced  a 
general  appropriation  bill  by  which  an  item 
of  $30,000  was  appropriated  to  the  National 
Conservation  Exposition  Company  to  defray 
part  of  the  expenses  of  its  exhibition  of  the 
natural  resources  of  the  state.  This  bill 
passed  the  Senate  and  House,  but  was  vetoed 
by  the  Governor  on  the  ground  that  it  passed 
the  House   when  no  quorum  was  present 
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When  the  House  reassembled.  It  was  passed 
over  the  Governor's  veto  bnt  at  a  time  when 
the  quorum  was  broken  during  the  call  of  the 
roll  on  the  bill,  and  because  of  that  compli- 
cation the  bill  failed  to  pass  over  the  Oor- 
emor's  veto  In  the  Senate.  •  •  •  After 
the  passage  of  this  general  appropriation  bill, 
the  National  Conservation  Exposition  Cknn- 
pany  actually  expended  on  the  taith  of  this 
appropriation  more  than  $30,000  In  getting 
exhibits  of  the  agricultural,  mineral,  and 
timber  exhibits  of  the  state,  and  more  than 
that  amount  of  money  In  agricultural  exhib- 
its alone.' 

"On  August  29,  1918,  the  Honorable  Ben 
W.  Hooper,  Qovemor  of  the  state  of  Tennes- 
see, Issued  a  proclamation  to  the  members  of 
the  68th  General  Assembly  of  the  state  of 
Tennessee,  redtlng  that  the  public  welfare 
demands  legislation  upon  several  matters  of 
general  and  local  interest  which  are  of  such 
Importance  as  to  create  extraordinary  oc- 
casion for  the  assembling  of  the  Legislature 
of  the  state  of  Tennessee,'  and,  by  virtue  of 
the  authority  vested  In  him  by  article  8, 
{  9,  of  the  Constitution  of  Tennessee,  he  call- 
ed the  members  of  the  58th  General  Assem- 
bly of  Tennessee  to  convene  in  extraordinary 
session  in  the  Capitol  at  Nashville  on  Mon- 
day, September  8,  1918,  for  the  purpose  of 
considering  and  acting  upon  the  following 
matters  of  legislation: 

*"(1)  To  make  such  appropriations  of  the 
public  moneys  as  may  be  deemed  necessary 
and  proper  to  maintain  the  state's  institu- 
tions,  oflSces,  and  departments,  with  the  ex- 
ertion of  educational  institutions;  these 
having  been  liberally  provided  for  at  the  reg- 
ular session.' 

"In  pursuance  of  this  trnxdamatton  the 
members  of  the  68fh  General  Assembly  of 
the  state  of  Tennessee  convened  in  extraor- 
dinary session  in  the  Capitol  at  Nashville  on 
Monday,  September  8,  1913,  and  enacted, 
among  other  legislation,  'Senate  Bill  No.  1,' 
the  provisions  of  which  in  so  far  as  they 
'affect  the  questions  involved  in  this  contro- 
versy are  as  follows,  to  wit: 

-  'Senate  Bill  No.  1. 
"'General  Appropriation  BllL 

"'An  act  to  appropriate  money  out  of  the 
state  treasury  for  the  purpose  of  defray- 
ing the  expenses  of  the  state  government 
for  two  years  commencing  March  19, 1918. 
"  'Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that  the 
appropriations  hereinafter  set  out  are  here- 
by made  for  the  purpose  of  defraying  the 
expenses  of  the  state  government  for  two 
years   commencing   March   19,   1913,    which 
appropriations  shall  be  paid  out  of  the  state 
treasury  upon  the  warrants  of  the  comp- 
troUer.' 

"This  act  declares  that  the  appropriations 
hereinafter  set  out  are  hereby  made  for  the 
purpose  of  defraying  the  expenses  of  the  atate 


government  for  two  years  commencing  Mardi 
19,  1913,  which  appropriations  shall  be  paid 
out  of  the  state  treasury  upon  the  warrants 
of  the  comptroller.'  In  subheadings  under 
the  general  headings  'Jndldaiy,'  'Office  of 
Governor,'  'Department  of  History,'  'Ar- 
chives,' and  'Office  of  Insurance  Commission- 
er,' it  appropriates  moneys  for  the  payment 
of  salaries  and  all  classes  of  expenses  ger- 
mane to  these  general  subjects. 

"In  subheadings  under  the  next  general 
heading  of  'Office  of  Commissioner  of  Agri- 
culture,' it  appropriates  moneys  for  the  pay- 
ment of  the  salaries  of  the  commissioner  and 
all  of  his  clerks  and  his  office  expenses,  to 
establish  a  'Serum  Plant,'  for  Idve  Stock 
Sanitary  Control,'  for  holding  'Farmers'  In- 
stitutes,' for  the  'State  Board  of  E^ntomolo- 
gy,'  for  the  'Bureau  of  Immigration,'  and  for 
the  'Department  of  Agriculture.'  Under  the 
subheading  'Department  of  Agriculture'  the 
following  appears,  to  wit: 

"'Department  of  Agricultnr& 

For  state  laboratory,  tSJOOO.OO,  an- 
nually   17,000  00 

"'(Act  General  Assembly  1913,  House  BUI 
No.  13T.) 

To  the  Becreation  Park  Commission 
of  Memphis,  as  created  by  the  Acta 
of  General  Assembly,  chapter  5, 
Acts  of  1011,  for  the  erection  of 
a  state  ballding  or  buildings  with* 
in  which  there  is  to  be  collected, 
housed  and  exhibited  resources  of 
the  state  of  Tennessee,  for  the 
Tri-State  Fair  at  Memphis |26,000  00 

"The  building  or  buildings  to  be  erected 
under  the  direction  of  the  commissioner  of 
agriculture,  and  all  expenditures  made  out 
of  this  appropriation  to  be  first  approved  by 
the  said  commissioner. 

To  the  National  Conservation 
Exposition  Co_  Knoxrille,  Ten- 
nessee  $25,000  OOt* 

"[Acts  1013  (1st  Bx.  Sess.)  e.  19.]" 

The  original  capital  stock  authorised  by 
the  charter  of  the  National  Conservation 
Company  was  $100,000.  Amendments  wue 
subsequently  made  which  authorized  the 
stock  to  be  raised  to  $1,000,000. 

It  is  not  shown  that  this  corporation  la  la 
any  wise  under  the  control  of  the  department 
of  agriculture,  or  connected  therewith  or- 
ganically or  otherwise,  save  that  some  of 
its  purposes,  already  outilned,  are  the  same 
as  those  for  which  the  agrlcoltaral  d^art- 
meat  was  established. 

It  is  insisted  by  the  Attorney  General  for 
the  defendant  that  the  appropriation  In  fa- 
vor of  the  National  Conservation  Exposition 
Company  was  not  embraced  within  any  of 
the  purposes  of  the  special  call  made  by  the 
Governor  convening  the  IiOglslature  in  ex- 
tra session,  and  therefore  that  so  much  of 
the  act  as  made  that  appropriation  was  m- 
constitutional  and  void. 

The  section  of  the  Conatttatlon  (article  ik 
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i  9)  which  controls  tbla  sabject  reads  as  fol- 
lows: 

"He  [the  GoTernor]  may,  on  extraordinary 
occasions,  convene  the  General  Assonbly  by 
proclamation,  in  which  he  shall  state  spe- 
cifically the  purposes  for  which  they  are  to 
convene;  bnt  they  shall  enter  on  no  legis- 
latlTe  business  except  that  for  whldi  they 
were  specifically  called  together." 

It  is  insisted  for  the  complainant  that, 
while  article  3,  |  9,  of  the  Constitution,  re- 
quires the  OoTemor's  proclamation  for  con- 
vening an  extraordinary  session  of  the  Leg- 
islature to  "state  specifically  tiie  purposes  for 
which  they  are  to  convene,"  and  provides 
that  the  liegislatnre  "shall  enter  on  no  leg- 
islative bnsiness  except  that  for  which  th^ 
were  spedflcally  called  together,"  yet  that  it 
Is  "perfectly  well-settled  law  that  they  can 
constitutionally  enact  any  legislation  that  is 
germane  to  the  general  purpose  stated  in  the 
proclamation,  and  that  an  attempt  in  the 
proclamation  to  abridge  this  power  is  abso- 
tatdy  void" — citing  People  ex  rel.  v.  John- 
son, 23  Ck>lo.  163,  46  Pac.  681;  Brown  v. 
State,  32  Tex.  Cr.  B.  119,  22  S.  W.  696-602; 
Baker  v.  Kaiser,  126  Fed.  321,  61  C.  C.  A. 
303 ;  State  v.  Shores,  31  W.  Va.  491,  7  S.  E. 
413,  13  Am.  St.  Rep.  879;  Stockard  v.  Rdd, 
67Tex.Civ.App.l26,121S.W.1144;  Mitchell 
v.-  Turnpike  C!o.,  3  Humph.  456;  1  Suther- 
land on  Statutory  Construction,  p.  il2. 

We  shall  now  state  the  substance  of  these 
cases: 

People  ex  ret  v.  Johnson.  This  action 
grew  out  of  a  contest  between  two  factions ; 
each  claiming  the  right  to  file  nominations  of 
and  for  the  "People's  Party,"  and  to  use  the 
emblem  of  that  party,  to  wit,  the  device' 
known  as  the  "cottage  home."  Each  faction 
claimed  that  it  constituted  the  only  genuine 
"People's  Party" ;  one  convention  having  met 
in  the  city  of  Denver  on  September  7,  1896, 
and  the  other  in  the  city  of  Pueblo  two  days 
later.  The  contest  originally  arose  before 
the  secretary  of  state,  who  decided  in  favor 
of  the  list  of  nominees  selected  at  Denver, 
and  that  the  ticket  so  nominated  was  enti- 
tled to  use  the  emblem  in  question.  From 
the  secretary  of  state  the  matter  was  car- 
ried into  the  district  court  of  Arapahoe  coun- 
ty. That  court,  upon  a  final  hearing,  decided 
In  favor  of  the  ticket  nominated  at  Pueblo, 
and  directed  the  secretary  of  state  to  certi- 
fy that  ticket  upon  the  official  ballots,  giving 
to  it  the  emblem  and  name  of  the  "People's 
Party."  The  unsuccessful  faction  applied  for 
a  writ  of  prohibition  to  restrain  the  district 
court  from  carrying  its  judgment  into  effect 
The  jurisdiction  of  the  district  court  thus 
challenged  was  the  only  question  before  the 
court.  That  jurisdiction  was  attacked  on 
two  grounds,  the  first  of  which  was  as  fol- 
lows: 

"The  act  relied  upon  to  suiq^rt  the  juris- 
diction having  been  passed  at  the  special  1894 
session  of  the  Legislature,  it  is  claimed  it  is 
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void  and  of  no  force  or  effect  because  not 
embraced  within  the  call  by  the  Governor  for 
such  special  session." 

This  is  the  only  point  we  are  concerned 
with. 

Speaking  to  tias  matter,  the  court  said: 

"In  support  of  the  first  ground  section  9 
of  article  3  of  the  state  Constitntion  is  relied 
upon.    It  reads: 

"'Sec.  9.  The  Governor  may,  on  extraor- 
dinary occasions,  convene  the  General  As- 
sembly by  proclamation,  stating  therein  the 
purpose  for  which  it  is  to  assemble;  but 
at  such  special  session  no  business  shall  be 
transacted  other  than  that  specifically  named 
in  the  proclamation.    «    *    •  ■ 

"The  call  for  the  special  session  of  the 
Legislature  in  1894,  issued  in  pursuance  of 
the  foregoing  constitutional  provision,  con- 
tained, among  other  subjects  submitted  for 
legislation,  the  following: 

"  '(29)  To  enact  that  the  law  in  relation 
to  elections,  etc.,  in  this  state,  known  as  the 
"Australian  Ballot  Law,"  be  amended  so  as  to 
provide :' 

"This  is  followed  by  paragraphs  designat- 
ing in  detail  the  amendments  whldi  the 
executive  desired  the  Legislature  to  make. 
The  Governor,  by  specially  designating  in 
the  proclamation  convening  the  General  As- 
sembly as  one  of  the  subjects  of  legislation 
the  law  in  relation  to  elections,  etc.,  in  this 
state,  known  as  .the  'Australian  Ballot  Law,' 
for  amendment,  must  be  held  to  have  sub- 
mitted the  whole  subject-matter  of  such  act 
for  legislative  action  thereon.  He  had  no 
more  authority  to  go  farther  than  this  and 
specify  the  particular  character  of  the 
amendments  that  were  to  be  voted  upon  than 
he  would  have  had  to  have  prepared  the 
bills,  and  attached  them  to  his  call,  and 
directed  the  Legislature  to  have  passed  or 
rejected  the  same  without  amendment  Such 
spedflc  instructions  can,  at  best,  be  regarded 
as  advisory  only,  and  not  as  limiting  the 
character  of  le^slatlon  that  might  be  had 
upon  the  general  subject  of  the  Australian 
ballot  law." 

Baker  v.  Kaiser.  This  case  also  concerns 
the  constitutional  provl^ons  of  Colorado  con- 
sidered in  the  case  just  quoted.  The  opiniou 
was  rendered  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
The  following  excerpt  from  that  opinion 
shows  sufficiently  the  contents  of  the  case 
upon  the  subject: 

"The  Constitution  of  the  state  of  Colorado 
provides  that  in  the  calling  of  special  ses- 
sions of  the  General  Assembly  the  Governor 
shall  Indicate  the  subjects  of  legislation  to 
be  dealt  with,  and  that  the  business  of  any 
such  session  shall  be  confined  to  the  matters 
specifically  mentioned  in  the  proclamation. 
The  act  under  consideration  was  passed  at 
the  special  session  of  1894.  Among  the  vari- 
ous matters  specified  in  the  proclamation 
of  the  Qovernor  was  the  following:  *To  pro- 
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▼Ide  to  Tedbce  tbe  i>enaltles  and  Interest  on 
delinquent  taxes  to  one-bait  the  present 
rates.'  In  this  particular  It  la  claimed  that, 
Jnasmnch  as  the  prior  law  provided  for  a 
penalty  of  10  per  centum  upon  the  amount 
of  the  delinquent  tax,  and  the  reduction  was 
to  40  cents  per  tract  of  land,  the  limit  pre- 
scribed by  the  call  of  the  Governor  was  dis- 
regarded, and  that  therefore  the  act  Is  un- 
constitutional. The  Supreme  Court  of  Colo- 
rado, upon  a  precisely  similar  attack  upon  a 
law  passed  at  the  same  session,  said: 

"'Legislative  Judgment  and  discretion  as 
to  transaction  of  the  business  specially  nam- 
ed are  certainly  not  Inhibited  at  special 
sessions.  The  Legislature  cannot  go  beyond 
the  limits  of  the  business  specially  named 
In  the  proclamation;  *  •  •  but  within 
the  limits  of  such  business  it  may  act  free- 
ly, in  whole  or  in  part,  or  not  at  all,  as  may 
be  deemed  expedient,  according  to  its  own 
Judgment  The  Lef^lature  must  do  this 
much,  or  the  right  of  legislating  by  the  rep- 
resentatives of  a  free  people  at  special  ses- 
sion is  destroyed,  and  all  our  Ideas  of  such 
right  are  rendered  obsolete.    •    •    *  ■ 

"And  In  another  case  touching  the  validity 
of  the  act  we  are  considering,  the  same  court 
said:  'The  general  subject  submitted  for 
legislation  by  the  executive  is  the  reduction 
of  the  penalties  and  interest  on  delinquent 
taxes.  Tbe  words  following  are  to  be  treat- 
ed as  advisory  merely.  The  subject  having 
been  particularly  designated  in  the  call,  the 
extent  to  which  legislation  shall  extend  is 
primarily  for  legislative,  and  not  for  execu- 
tive, determination.'  In  re  Amendments  of 
Legislative  Bills,  19  Colo.  356,  35  Pac.  917. 

"This  interpretation  by  the  Supreme  Court 
of  Colorado  of  provisions  of  the  Constitution 
of  the  state  was  given  in  answer  to  questions 
propounded  by  the  House  of  Representatives 
while  the  act  was  in  process  of  legislative 
formulation,  and  such  Interpretation  by  the 
highest  court  of  the  state  is  binding  upon 
this  court  Moreover,  it  is,  in  our  opinion, 
wholly  consonant  with  good  reason." 

Brown  v.  State,  32  Tex.  Cr.  R.  119,  132,  22 
S.  W.  696,  601.  We  copy  the  foUowlng  mat- 
ter from  the  opinion,  which  fully  states  the 
controversy : 

"It  is  contended  that  the  act  of  the  special 
session  of  the  Twenty-Second  Legislature 
organizing  the  Twenty-First  judicial  district 
is  unconstitutional,  becanse  the  Governor  did 
not,  in  his  proclamation  convening  said  Leg- 
islature, designate  this  particular  matter  in 
said  proclamation  as  a  'subject'  for  legisla- 
tion. Article  4,  {  8,  Const,  provides  that 
the  Governor  'may,  on  extraordinary  occa- 
sions, convene  the  Legislature  at  the  seat  of 
government  (or  at,  etc.).  •  •  •  His  proc- 
lamation shall  state  spedflcally  the  purpose 
for  which  the  Legislature  is  convened.'  It 
Is  further  provided  by  article  3,  i  40,  of 
said  Constitution:  'When  the  Legislature 
shall  be  convened  in  special  session,  there 


shall  be  no  legislation  upon  any  subject  other 
than  those  designated  by  tbe  proclamation  of 
the  Governor  calling  such   session,  or  pre- 
sented to  them  by  the  Governor;    and  no 
such  session  shall  be   of  longer   duratton 
than  thirty  days.'    The  proclamation,  among 
other  things,  convened  the  Legislature  'to 
reapportion    the    state    into    congressional, 
senatorial,  judicial,  and  representative  dis- 
tricts, and  to  provide  for  the  election  of 
officers  therein.'    The  Judicial  districts  men- 
tioned In  the  proclamation  were  those  pre- 
sided over  by  the  district  judges.    A  casnal 
inspection  of  the  proclamation  renders  this 
certain.    That  the  authority  to  reapportion 
or  reorganize  the  Judicial  districts  of  the 
entire  state  necessarily  carried  with  it  the 
power  to  reapportion  any  given  number  of 
such  districts  is  to  our  minds  a  edf-evident 
proposition.    Tbe  office  of  the  proclamation 
is  to  designate  the  subjects,  and  not  the 
manner   or   extent   of   legislation  on   such 
subjects.    'It  is  not  the  intention  to  require 
the  Governor  to  define  with  precision  as  to 
detail  the  subjects  of  legislation,  but  only 
in  a  general  way  by  his  call  to  confine  the 
business  to  the  particular  subjects.'    Mitch- 
ell V.  Turnpike  Co.,  8  Humph.  [Tenn.]  456; 
Devereaux  v.   City  of  Brownsville    [C   C] 
29   Fed.   742;    Baldwin   v.    State,   21   Tex. 
App.  691,  3  S.  W.  109.    That  the  Legislature 
may  only  enact  legislation  In  part  in  re- 
lation to  the  subject  mentioned  in  the  call 
does    not    render  such    legislation    invalid, 
nor  is  it  necessary  to  the  validity  of  such 
legislation    that   the    whole    subject-matter 
should  be  acted  on  by  the  Leglslatare.    The 
call  includes  the  entire  subject  of  reappor- 
tioning the  judicial  districts,  and  authorized 
'any  and  all  such  legislation  upon  that  sub- 
ject as  was  deemed  necessary  by  the  Legis- 
lature.   It  was  not  necessary,  nor  would  it 
have  been  proper,  for  the  Governor,  in  his 
proclamation,   to  have  suggested  In  detail 
the  legislation  desired.    It  was  for  the  Leg- 
islature to  determine  what  the  legislation 
should  be.' " 

Stockard  v.  Beid.  "The  first  proposition," 
said  the  court,  "presented  and  urged  in  this 
court  is  that  the  court  below  erred  in  hold- 
ing the  act  of  tbe  Thirtieth  Legislature,  pass- 
ed at  its  special  session,  and  approved  May 
14,  1907  [chapter  8],  relating  to  the  contest 
of  local  option  elections  valid,  constitutional, 
and  binding,  for  that  said  act  is  contrary  to 
section  40,  art  3,  of  the  Constitution  of  this 
state,  because  it  relates  to  the  contest  of 
prohibition  elections,  and  not  to  the  proce- 
dure in  a  civil  or  criminal  trial,  and  sndi 
legislation  was  not  designated  in  the  proc- 
lamation of  the  Governor  convening  said 
special  session,  nor  presented  by  the  Gov- 
ernor in  any  message  to  the  Leglslatare. 
Tbe  act  In  question  was  passed  at  the  spe- 
cial session  of  the  Legislature  convened  by 
tbe  Governor  on  the  13th  of  April,  1907. 
The  first  clause  or  paragraph  ot  the  procla- 
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matlon  relative  to  tbe  purpose  for  wblch  the 
special  session  was  called  Is  aa  follows: 
To  enact  adequate  laws  simplifying  the  pro- 
cedure In  both  dvll  and  criminal  trials 
*  *  *  and  also  upon  the  needed  reforms  In 
onr  jury  system,  I  again  call  your  attention  to 
the  Importance  of  these  reforms,  both  to 
the  counties  and  state,  and  to  the  people  who 
bear  the  burden  of  a  system  almost  bewil- 
dering In  its  meshwork  of  technical  absurdi- 
ties. I  cannot  too  strongly  urge  upon  the 
Legislature  the  necessity  for  the  reforms 
demanded.' "  The  court  here  copied  the 
clause  from  the  Constitution  which  is  set 
forth  In  the  excerpt  from  the  preceding  case, 
and  held  that  the  act  was  within  the  call 
of  the  Governor,  and  not  violative  of  the 
constitutional  provision. 
State  V.  Shores.  Said  the  court: 
"It  is  Insisted  the  court  erred  In  permit- 
ting the  attorney  for  the  state,  against  the 
objection  of  the  prisoner,  to  strike  2  Ju- 
rors from  the  panel  of  20  qualified  Jurors, 
on  the  ground  that  the  act  of  1887  i)er- 
mltting  It  Is  unconstitutional.  It  is  not 
claimed  that  It  Is  unconstitutional  because 
it  denies  the  prisoner  any  right  secured  to 
him  by  the  Constitution,  but  because  the  act 
was  passed  at  an  extraordinary  session  of 
the  Legislature,  and  it  Is  claimed  the  sub- 
ject was  not  embraced  In  the  proclamation 
of  the  Governor.  The  Constitution  provides 
that  'the  Governor  may,  on  extraordinary  oc- 
casions, convene  at  his  own  instance  the 
Legislature ;  but,  when  so  convened,  it  shall 
enter  upon  no  business  except  that  stated  in 
the  proclamation  by  wblch  It  was  called  to- 
gether.' Section  7,  art.  7.  The  Governor, 
under  this  authority.  Issued  his  proclama- 
tion convening  the  Legislature  in  extra  ses- 
rion  on  the  third  Wednesday  in  April,  1887, 
to  consider  and  act  upon  the  business  stated 
In  the  proclamation,  among'  other  business, 
'to  protect  the  public  treasury  against  unnec- 
essary expenditures  by  regulating  the  costs, 
charges,  and  proceedings  in  criminal  cases 
before  justices  of  the  peace  and  circuit 
courts.'  Acts  1887  [Extra  Sess.]  p.  235.  The 
Legislature  so  convened  on  the  7th  day  of 
May,  1887,  amended  sections  1,  3,  4,  and  8 
of  chapter  169  of  the  Code.  The  first  clause 
of  section  8  was  amended  so  as  to  read: 
'In  case  of  felony  twenly  jurors  shall  be 
drawn  from  those  In  attendance  for  the 
trial  of  the  accused.  If  a  sufficient  number 
of  jurors  for  such  panel  cannot  be  procured 
In  this  way,  the  court  shall  order  others  to 
be  forthwith  summoned  and  selected,  until  a 
panel  of  twenty  jurors  free  from  exception 
be  completed;  from  which  itanel  the  accus- 
ed may  strike  off  six  jurors,  and  the  pros- 
ecuting attorney  may  strike  off  two  jurors,' 
etc  The  section,  by  Its  terms,  applies  only 
to  Indictments  for  offenses  committed  after 
the  act  took  effect  This  act  the  Governor 
approved,  thus  deciding  for  himself  that  it 
was  embraced  la  the  subjects  mentioned  In 


the  proclamation.  ■  Acts  1887  {Extra  Bess.] 
c.  6,  p.  243. 

"All  the  presumptions  are  In  favor  of  the 
constitutionality  of  the  act  If  by  any  rea- 
sonable construction  of  the  language  of  the 
proclamation  the  subject  legislated  upon  in 
section  3  Is  embraced  therein,  the  act  Is  con- 
stitutional. If  the  direct  tendency  of  this 
act  is  to  lessen  the  expenses  of  criminal 
trials,  and  thus  to  any  extent  protect  the 
pnbUc  treasury  against  unnecessary  expendi- 
tures, and  no  constitutional  right  of  the  citi- 
zen is  abridged  thereby,  then  the  act  is  with- 
in the  list  of  subjects  embraced  in  the  procla- 
mation, and  the  act  Is  constitutional,  we  can- 
not see  how  the  act  In  any  wise  abridges  the 
constitutional  rights  of  the  dtlzen.  State  v. 
Davis,  31  W.  Va.  390.  We  judicially  know 
that  one  great  cause  of  expense  in  criminal 
trials  is  hung  juries,  and  as  a  consequence 
new  trials.  The  panel  must  contain  20  jur- 
ors free  from  legal  exception.  When  all  the 
challenges  for  cause  have  been  made  by  both 
the  state  and  prisoner,  and  the  panel  con- 
tains 20  jurors,'  there  remain  8  peremptory 
challenges  for  cause  entirely  within  the 
breast  of  the  challenger.  He  may  strike  off 
the  number  he  is  permitted  by  law  to  strike, 
without  assigning  any  reason  therefor. 

"As  the  law  formerly  stood  the  prisoner 
alone  was  permitted  to  exercise  the  right  of 
peremptory  challenge.  If  he  had  a  warm 
personal  friend  on  the  jury,  who  would  be 
unconsciously  prejudiced  in  his  favor,  of 
course  he  would  be  left  on  the  jury,  and  so 
would  all  such,  unless  they  were  more  than 
12.  The  prosecuting  attorney  might  see  2  of 
the  most  intimate  friends  of  the  accused  on 
the  jury,  men  who  he  might  have  every  rea- 
son to  believe  would  refuse  to  render  a  ver- 
dict against  the  prisoner.  He  Is  powerless  to 
prevent  them  remaining  on  the  jury.  Be 
goes  through  the  trial,  and  because  these  men 
were  on  the  jury  there  Is  no  verdict,  and 
there  must  be  another  trial  with  all  its  at- 
tendant expense  to  the  state.  There  can  be 
no  doubt  that  giving  the  prosecuting  attorney 
a  peremptory  challenge  of  2  jurors  tends  to 
prevent  hung  juries  and  mistrials,  and  to 
lessen  the  expense  of  criminal  trials,  and 
thus  protect  the  public  treasury.  We  see  no 
objection  to  the  act  because  It  was  passed  at 
the  extra  session,  and  it  is  constitutional 
and  valid." 

Passing  for  the  present  our  own  case  of 
Mitchell  V.  Turnpike  Co.,  3  Humph.  468,  we 
shall  refer  to  certain  cases  from  other  juris- 
dictions cited  by  the  Attorney  General.  The 
first  of  these  is  Wells  v.  Missouri  Pac.  By. 
Co.,  110  Mo.  286,  19  S.  W.  530,  15  L.  R.  A. 
847. 

In  that  case  It  appeared  that  the  Governor, 
In  his  message  calling  the  Legislature  into 
extraordinary  session,  made,  by  particular 
reference,  certain  parts  of  his  biennial  mes- 
sage of  the  same  year  a  part  of  his  special 
message ;  that  is,  the  Supreme  Court  of  Mis- 
souri, in  deciding  the  question  presented  to 
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It,  said,  in  effect,  It  wonid  bo  consider  tbe 
special  message. 

The  GoTemor  thus  called  attention  to  sec- 
tion 14  of  article  12  of  tbe  Constitution  of 
1875.    This  section  was: 

"Railways  heretofore  constructed,  or  that 
may  hereafter  be  constructed  In  this  state, 
are  hereby  declared  public  highways,  and 
railroad  companies  common  carriers.  The 
General  Assembly  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination 
and  extortion  in  the  rates  of  freight  and  pas- 
senger tariffs  on  the  different  railroads  in 
this  state,  and  shall  from  time  to  time  pass 
laws  establishing  reasonable  maximum  rates 
of  charges  for  the  transportation  of  passen- 
gers and  freight  on  said  railroads,  and  en- 
force all  such  laws  by  adequate  penalties." 

Thus  treating  the  biennial  message  as  a 
part  of  the  special  message,  the  Governor 
said :  "I  call  your  particular  attention  to  the 
following  sections  of  article  12  of  our  state 
Constitution:  •  •  •  Section  14,  which 
declares  railways  to  be  public  highways,  and 
the  companies  operating  them  common  car- 
riers; it  also  directs  the  General  Assembly 
to  pass  laws  to  correct  abuses,  and  to  pre- 
vent unjust  discrimination  and  extortion, 
and  to  fix  maximum  rates  of  charges,  and 
enforce  all  such  laws  by  adequate  penalties." 

The  Legislature  passed  under  this  call  tbe 
'  act  of  June  16,  1887  (Acts  [Extra  Sess.]  1887, 
p.  14),  "to  provide  for  the  prevention  of  ac- 
cidents to  railroad  employes  and  others,  by 
requiring  the  switches,  frogs  and  guard  rails 
to  be  properly  blocked."  By  Its  first  sec- 
tion it  was  declared  that  "all  companies  or 
corporations,  lessees  or  other  persons  own- 
ing or  operating  any  railroad  or  part  of  a 
railroad  in  this  state,  are  hereby  required, 
on  or  before  the  first  day  of  November,  1887, 
to  adopt  and  put  in  use  the  best  known  ap- 
pliances or  Inventions  to  fill  or  block  all 
switches,  frogs  and  guard  rails  on  their  roads 
in  all  yards,  divisional  and  terminal  sta- 
tions, and  where  trains  are  made  up  to  pre- 
vent, as  far  as  possible,  the  feet  of  employes 
or  other  persons  from  being  caught  therein." 
The  second  and  last  section  declared  in  sub- 
stance that,  in  suits  for  damages  growing 
ont  of  noncompliance  with  the  first  section, 
tbe  contributory  negligence  of  the  Injured 
party  would  not  relieve  the  defendant  from 
liability. 

The  Supreme  Court  nf  MifsRourl  held  that 
the  act  did  not  fall  within  the  scope  of  sec- 
tion 14  of  article  12  of  the  Constitution, 
which  was  the  special  subject  they  were 
called  to  pass  a  law  or  laws  upon.  The  court 
said  that  the  words  "to  correct  abuses"  as 
employed  in  section  14  referred  to  abases 
having  some  relation  to  the  freight  or  pas- 
senger tariffs  of  railroads  as  public  highways 
and  common  carriers;  that  no  reasonable 
interpretation  of  the  language  of  section  14 
would  suggest  any  constitutional  command 
for  legislation  of  tbe  kind  appearing  in  the 
act  of  Jane  16,  1887,  above  mentioned;  that 


that  act,  imposing  as  It  did  a  duty  to  block 
all  switches,  frogs,  etc.,  not  only  upon  rail- 
way companies,  but  upon  all  kinds  of  corpo- 
rations "or  other  persons"  owning  any  part 
of  a  railroad,  would  reach  the  case  of  every 
private  citizen  owning  a  small  track  for  Ws 
own  convenience,  as  well  as  the  great  rail- 
road lines  of  Missouri ;  that  the  effect  of  the 
second  section  would  be  to  introduce  a  radi- 
cal Innovation  in  procedure  by  the  attempted 
elimination  of  contributory  negligence  as  a 
defense  by  the  way  of  penalty  for  the  viola- 
tion of  the  act  In  cases  to  which  It  might  ap- 
ply. The  court  said :  "It  has  no  fair  rele- 
vancy that  we  can  discover  to  the  subject  of 
freight  or  passenger  tariffs,  or  to  abuses  of 
corporate  power  by  railways  in  the  respects 
alluded  to  in  section  14,  art  12,  of  the  Con- 
stitution. We  conclude  that  the  act  does  not 
fall  within  the  range  of  the  subjects  sub- 
mitted to  the  Assembly  for  action  by  tbe 
Governor  in  his  proclamation  and  messages." 
It  was  therefore  held  void. 

The  provisions  of  the  Constitution  of  Mis- 
souri concerning  the  limitation  upon  legis- 
lation passed  under  special  call  of  the  Gov- 
ernor are  as  follows:  "On  extraordinary  oc- 
casions he  may  convene  the  General  As- 
sembly by  prodamatton,  wherein  he  shall 
state  specifically  each  matter  concerning 
which  the  action  of  that  body  is  deemed 
necessary."  Const.  1875,  art  5,  {  9.  It  was 
further  declared  by  section  55  of  the  fourth 
article  of  the  same  Instrument  that  "the  Gen- 
eral Assembly  shall  have  no  power,  when 
convened  in  extra  session  by  the  Governor 
to  act  upon  subjects  other  than  those  special- 
ly designated  In  the  proclamation  by  which 
the  session  is  called,  or  recommended  by  spe- 
cial message  to  Its  consideration  by  the  Gov- 
ernor, after  It  shall  have  been  convened." 

Jones  V.  Theall,  3  Nev.  233.  The  question 
In  this  case  was  not  whether  a  speciflc  act 
fell  vrithin  the  Governor's  call,  since  it  was 
not  mentioned  therein,  or  in  his  special  mes- 
sage to  the  Legislature  after  It  had  conven- 
ed, but  whether  under  certain  peculiar  provi- 
sions of  the  Constitution  of  that  state  It  was 
automatically  before  that  body  as  a  part  of 
the  legislation  to  be  considered  under  the 
special  call.  It  appears  that  when  a  certain 
time  has  elapsed  after  the  bill  has  been  re- 
ceived by  the  Governor,  and  the  Legislature 
adjourns  while  it  is  in  his  hands,  he  may 
state  his  objections  in  writing  after  the  ad- 
journment, and  file  the  bill  with  his  ob- 
jections in  the  oflBce  of  the  secretary  of  state, 
whose  duty  it  then  becomes  to  lay  tbls  bin 
with  the  objections  "before  the  Legislature 
at  Its  next  session  in  like  manner  as  it  it 
had  been  returned  by  the  Governor,  and  If 
the  same  shall  receive  the  vote  of  two-thirds 
of  the  members  elected  to  each  branch  of  the 
Legislature  upon  a  vote  taken  by  yeas  and 
nays  to  be  entered  upon  the  Journals  of  each 
house,  it  shall  become  a  law.   The  court  said: 

"To  the  special  session  of  the  LeglsIatuN 
convened  by  the  proclamation  of  the  Gov- 
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ernor  a  few  daya  after  tbe  adjonnunent  of 
tJie  general  session,  the  secretary  of  state 
returned  tMs  bill,  which  was  taken  up  and 
passed  by  a  two-thirds'  vote,  and  thns,  It 
lii  claimed,  became  a  law.  Upon  these  facts, 
it  is  urged  on  behalf  of  tbe  defendant  that 
the  Legislature,  «t  its  special  session,  had 
no  power  to  act  on  the  bill,  it  not  having  been 
called  to  its  attention  by  the  Governor,  and 
therefore  that  it  never  became  a  law. 

"Such  is  also  our  opinion,  and  we  think  it 
most  clearly  sustained  both  by  tbe  letter  and 
spirit  of  the  Constitution.  Whilst  the  scope 
Within  which  the  legislature  may  act  during 
Its  general  session  is  almost  unlimited,  it 
is  restricted  at  its  special  session  to  the  con- 
sideration of  such  business  as  may  be  special- 
ly called  to  its  attention.  Section  9,  art  5, 
of  tbe  Constitution  prescribes  the  limits  of 
its  power  at  such  session  in  the  following 
language:  "The  Governor  may  on  extraor- 
dinary occasions  convene  the  Legislature 
by  proclamation,  and  shall  state  to  both 
bouses,  when  organized,  the  purpose  for 
which  they  have  been  convened,  and  the  Leg- 
islature shall  transact  no  legislative  business 
except  tliat  for  which  they  were  especially 
convened,  or  such  other  legislative  business 
as  the  Governor  may  call  to  the  attention  of 
the  Legislature  while  in  session.' 

"Ther^  is  certainly  no  ambiguity  in  this 
language,  and,  unless  we  adopt  the  saying  of 
Talleyrand — that  words  are  given  to  con- 
ceal Ideas — there  can  be  no  difficulty  in  ascer- 
taining the  object  sought  to  be  accomplished 
by  this  section  of  the  Constitution.  The  pow- 
ers of  the  Legislature  at  its  special  sessions 
are  expressly  and  clearly  limited  to  the  trans- 
action of  the  business  for  which  it  may  be 
convened,  or  such  other  business  as  the  ex- 
ecutive may  call  to  its  attention  while  it  is  in 
session.  If  tbe  Legislature  can  break 
through  this  limit  for  one  purpose,  it  may  for 
all  purposes,  and  enter  upon  general  legisla- 
tion. If  it  may  take  up  a  vetoed  bill  to 
which  its  attention  is  not  directed  by  the 
Governor,  It  may  frame  and  pass  an  entirely 
new  bill  upon  a  subject  not  referred  to  in 
any  executive  message.  It  is  either  strictly 
limited  to  such  special  subjects  as  may  be 
called  to  its  attention  or  it  is  not  limited  at 
all.  There  Is  no  mean  between  these  ex- 
tremes which  can  be  adopted  without  a  clear 
departure  from  the  letter  of  the  Constitution. 
Let  it  be  borne  in  mind  that  it  is  only  upon 
extraordinary  occasions  that  a  special  ses- 
sion is  authorized  to  be  called;  such  being 
the  same,  it  is  fair  to  presume  that  it  was  the 
intention  tu  allow  none  but  urgent  business, 
and  such  as  would  admit  of  no  delay,  to  be 
transacted  at  such  a  session.  That  ordinary 
legislative  business  should  not  be  transacted 
at  a  session  which  can  properly  be  convened 
only  upon  some  extraordinary  occasion,  or 
when  some  great  emergency  makes  it  neces- 
sary, is  so  manifestly  proper,  and  the  transac- 
tion of  such  business  would  seem  to  be  so 
manifestly  Improper,  that  we  are  confirmed 


in  the  opinion  that  it  is  the  purpose  of  tbe 
Constitution  to  forbid  consideration  of  any 
but  such  business  as  the  Governor  may  deem 
necessary  to  be  transacted  at  such  sessions ; 
but  a  reconsideration  of  all  bills  vetoed  and 
filed  by  the  Governor  in  the  office  of  the  sec- 
retary of  state  after  the  adjournment  of  tbe 
general  session  is  not  necessarily  business  of 
such  urgent  importance  as  to  make  a  special 
session  necessary,  or  such  as  to  justify  the 
attention  of  the  Legislature  if  so  convened. 
Such  bills  might  possibly  be  of  the  most  triv- 
ial character.  At  least,  if  it  were  deemed 
important  to  have  them  reconsidered,  it  Is  the 
province  of  tbe  executive  to  ask  le^slative 
action  upon  them.  »  •  •  What  Is  meant 
by  the  words  'such  other  legislative  business 
as  the  Governor  may  call  to  the  attention  of 
tbe  Legislature  while  in  session'?  Clearly 
such  business  as  the  Governor  may  deem  it 
necessary  for  the  Legislature  to  transact,  and 
upon  which  he  may  solicit  action — ^the  busi- 
ness for  which  the  special  session  is  conven- 
ed, or  such  other  business  as  may  be  called 
to  the  attention  of  that  body  by  some  mes- 
sage coming  from  the  Governor  during  tbe 
session,  and  upon  which  he  may  ask  legisla- 
tive action.  Many  subjects  may  incidentally 
be  referred  to  in  the  executive  messages  up- 
on which  no  action  whatever  is  required; 
but  it  will  hardly  be  claimed  that  such  in- 
cidental reference  would  authorize  legislation 
upon  all  such  subjects  at  a  special  session. 
The  evident  object,  it  seems  to  us,  is  to  re- 
strict legislation  at  such  session  to  those  sub- 
jects which  the  Governor  may  deem  it  neces- 
sary to  legislate  upon.  If  such  be  not  the 
object,  why  was  any  restriction  whatever 
placed  upon  the  Legislature  at  its  special 
sessions,  or  any  control  over  its  power  given 
to  the  executive?  If  we  are  correct  in  the 
construction  which  we  place  upon  section  9, 
above  referred  to,  it  cannot  be  said  that  the 
Governor's  objections  to  a  bill  filed  with  the 
secretary  of  state  before  the  convention  of 
the  special  session  is  such  a  calling  of  at- 
tention to  the  bill  as  to  justify  its  con- 
sideration at  such  session.  We  are  satisfied 
that  the  Legislature,  at  a  special  session, 
can  only  legislate  upon  such  subjects  as  are 
specially  called  to  its  attention  by  the  Gov- 
ernor, with  a  view  to  secure  legislative  ac- 
tion thereon." 

We  shall  now  proceed  to  state  the  sub- 
stance of  our  own  case  of  Mitchell  v.  Turn- 
pike Company. 

In  1836,  as  stated  in  the  opinion,  at  a 
called  session  of  the  Legislature  (chapter  4, 
g  2)  it  was  provided  that  tbe  commissioners 
of  any  railroad,  or  turnpike  company,  might 
make  a  survey,  or  resurvey,  as  far  as  to 
locate  routes  or  make  such  changes  as  they 
might  deem  to  the  interest  of  said  compa- 
nies. By  authority  of  this  provision  the  com- 
missioners relocated  the  Franklin  &  Colum- 
bia Turnpike  Company's  road  so  as  to  make  It 
run  over  Mitchell's  farm.  Damages  were  as- 
sessed to  him  in  the  manner  customary  at 
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that  time ;  bnt,  deslrtng  to  escape  the  bnrden 
of  the  road  altogether,  he  attacked  the  act 
proTldIng  for  the  telocation  on  the  groand 
that  it  was  nnconstltutional.  We  now  quote 
from  the  opinion  what  is  said  upon  the  buI>- 
]ect: 

"The  alleged  unconstitutionality  of  this 
provision  is  not  supposed  to  arise  from  the 
character '  of  the  provision  itself,  or  the  na- 
ture of  the  subject,  for  the  Gonstitntion,  art 
11, 1  9,  declares  that  a  'well-regulated  system 
of  internal  Improvement  is  calculated  to  de- 
velop the  resouroes  of  the  state,  and  promote 
the  happiness  and  prosperity  of  her  citizens, 
therefore  it  ought  to  be  «icouraged  by  the 
General  Assembly.'  But  it  Is  supposed  to 
arise  from  the  limited  powers  of  the  Legisla- 
ture at  a  called  session;  their  commission 
at  such  time  to  legislate,  so  to  speak,  depend- 
ing nt)on  the  scope  and  extent  of  the  Oovern- 
or's  message,  to  be  laid  before  them.  Arti- 
cle 3,  (  9,  of  the  Constitution  provides  that 
the  Governor  'may,  on  extraordinary  occa- 
sions, convene  the  General  Assembly  by  proc- 
lamation, and  shall  state  to  them  when  as- 
sembled the  purposes  for  which  they  shall 
have  been  convened,  but  they  shall  enter  on 
no  legislative  business,  except  that  for  which 
they  were  especially  called  together.'  This 
undoubtedly  is  a  very  salutary  provision, 
tending  somewhat  to  check  overleglslatlon, 
and  to  render  laws  a  little  more  stable,  by 
furnishing  a  period  of  two  years  during 
which  they  may  be  in  some  degree  subjected 
to  the  test  of  a  brief  experiment.  And  cases 
may  sometimes  arise,  it  is  to  be  sincerely 
hoped  but  seldom,  in  which  It  may  become 
the  duty  of  the  court  to  declare  a  law  passed 
under  such  circumstances  beyond  the  scope 
of  the  legislative  commission  arising  out  of 
this  provision  of  the  Constitution.  Our  pres- 
ent inquiry  is  whether  this  be  one  of  such 
cases.  The  message  of  Newton  Cannon,  Gov- 
ernor of  the  state  at  the  time  in  question, 
calls  the  attention  of  the  Legislature  to  the 
surrey  of  a  route  through  the  state  for  the 
contemplated  Louisville,  Cincinnati  &  Charles- 
ton Railroad,  to  the  omission  of  a  county 
In  a  late  electoral  law,  to  the  disputed  bound- 
ary with  the  state  of  Mississippi,  to  the 
treaty  with  the  Cherokee  Nation,  to  compen- 
sation of  volunteer  militia  called  Into  service 
under  the  requisition  of  the  President  of  the 
United  States,  and  finally  to  the  act  of 
Congress  entitled  'An  act  to  regulate  the  de- 
posits of  the  public  money,'  a  copy  of  which 
was  transmitted  to  them,  and  with  respect  to 
which  the  Governor  remarked  that  It  pre- 
sented another  subject  demanding  legislative 
action  during  that  session,  and  he  adds  that 
the  reception  and  judicious  investment  of 
such  snm  or  sums  of  money  as  may  from 
time  to  time  be  appropriated  to  our  state 
under  the  provisions  of  the  said  act  must  be 
regarded  by  all  as  a  matter  of  paramount 
importance,  and  that  he  had  the  'fullest  con- 
fidence that  they  would  devote  to  It  the  most 
mature  consideration.' 


"He  adds,  with  regard  to  the  acts  of  Con- 
gress, •  •  •  that  'its  happy  influence  In 
stimulating  us  to  increased  and  vigoroiu 
exertions  in  the  prosecution  of  our  system  of 
education  and  internal  improvement  must  be 
extensively  beneficial  to  ttie  whole  com- 
munity.' At  that  time  by  the  pre-existing 
laws  the  state  was  interested  to  the  extent 
of  one-tblrd  in  all  the  turnpike  companies, 
and  we  cannot  say  that  the  resnrvey  or 
change  in  the  location  of  the  routes  of  such 
public  improvements  wonld  not  constitute  a 
step,  and  a  very  material  step,  to  the  Judi- 
cious investment  of  the  fund  alluded  to. 

"We  cannot  say,  in  view  of  the  message, 
that  it  was  not  competent  for  the  Legislature 
to  enter  upon  the  business'  thus  submitted 
to  their  consideration,  or  that  the  provision 
in  question  is  so  remotely  connected  with 
that  matto:  or  'business'  as  not  properly  to 
spring  out  of  the  general  subject 

"The  Governor  or  executive,  with  us,  is  In 
no  degree,  or  in  any  sense,  a  part  of  the  Legis- 
lature, and  has  not  even  at  a  called  session 
the  Initiation  of  bills.  At  such  session,  when 
he  submits  a  general  subject,  and  the  Legis- 
lature 'enter  upon  the  business'  of  legislating 
upon  It,  It  will  be  found  a  difficult  and  in- 
vidious task  to  secure  the  character  and  de- 
tails of  their  provisions  so  as  to  determine 
them  of  too  remote  affinity  with  thev  message 
from  which  they  arise.  In  this  case  it  is 
not  necessary." 

[1-3]  We  have  tHns  set  out  the  cases  very 
fully,  with  a  vlpw  to  more  conveniently  ex- 
amining and  comparing  them,  and  deducing 
conclusions  from  them.  The  lllnstrative 
facts  in  each  enable  us  better  to  apply  the 
principles  announced. 

Comparing  these  cases  we  see  no  substan- 
tial difference  in  the  constitutional  limita- 
tions upon  legislative  power.  They  all  pro- 
vide that  the  Governor  may  confine  the  Legis- 
lature, called  in  special  session,  to  such  sub- 
jects of  legislation  as  he  may  prescribe, 
which  limitations  he  may  make  operative,  in 
some  by  his  proclamation  alone,  in  others  by 
a  special  message  or  messages  after  the  l>od.v 
is  convened,  in  others  still  by  both  means. 
All  the  cases  agree  that  while  the  Governor 
may  so  limit  the  subjects  of  legislation,  he 
cannot  dictate  to  the  Legislature  the  special 
legislation  which  they  shall  enact  on  those 
subjects.  In  all  of  them  the  inquiry  is  final- 
ly reduced  to  the  ascertainment  of  the  sub- 
ject or  subjects  embraced  in  the  call,  or  mes- 
sage, determined  by  an  analysis  and  con- 
struction of  that  paper  as  in  the  case  of  any 
other  written  Instrument  and  by  a  like  analy- 
sis and  construction  of  the  legislation  drawn 
in  question  for  the  purpose  of  deciding  wheth- 
er it  is  embraced  within  the  call,  or  message. 
It  is  agreed,  so  far  as  any  of  the  cases  speak 
on  the  matter,  and  this  view  la  undoubtedly 
sound,  that  the  presumption  is  always  in 
favor  of  the  constitutionality  of  an  act  and 
that  any  piece  of  legislation  so  under  con- 
sideration should  be  held  within  the  call.  If 
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U  can  be  done  by  Any  reasonable  oonstrnc- 
tion.  To  these  principles  we  agree,  and  we 
now  proceed  to  examine  Goyemor  Hooper's 
call  to  ascertain  the  subjects  of  legislation 
thereby  proposed.  For  convenience  we  re- 
produce BO  mnch  of  It  at  this  point  as  we 
think  necessary  to  fadUtate  the  constmo- 
tlon. 

The  Legislature,  then,  was  called  "to 
make  such  appropriations  of  the  public  mon- 
eys as  may  be  deemed  necessary  and  prop- 
er to  maintain  the  state's  institutions,  oflSces, 
and  departments." 

[4]  The  general  subject  or  purpose  was  "to 
make  appropriations  *  *  *  to  maintain 
the  state's  institutions,  offices,  and  depart- 
ments." It  was  not  to  make  appropriations 
in  general  to  promote  the  welfiire  of  the 
state,  but  to  make  appropriations  limited  to 
the  maintenance  of  the  state's  Institutions, 
offices,  and  departments;  the  power  to  make 
such  appropriations  being  reposed  in  the 
Legislature,  and  the  duty  imposed  on  them 
by  the  same  instrument.  The  call,  then,  was 
to  the  discharge  of  a  duty  of  the  Legislature 
Imposed  by  the  Constitution,  if  not  in  terms, 
still  by  necessary  implication.  Within  the 
limits  of  this  subject  or  purpose  mentioned 
the  Legislature  had  power  to  enact  any  laws 
they  might  deem  proper,  any  laws  which 
would  be  germane  to  such  maintenance,  or 
which  would  have  a  reasonably  direct  bear- 
ing thereon,  and  the  Governor  could  not  in 
any  manner  confine  that  power.  But  the 
Governor  has  power,  under  the  Constitution, 
to  limit  the  subjects  which  they  may  con- 
sider, and  in  order  to  do  this  he  may  de- 
fine the  subject  so  as  to  make  it  broad  or 
narrow,  according  to  his  conception  of  his 
public  duty.  He  cannot,  under  the  guise  of 
a  definition.  Impose  his  will  upon  the  Legis- 
lature as  to  the  laws  they  shall  pass,  as  It 
seems  was  attempted  in  the  Colorado  cases. 
But,  we  repeat,  he  can  by  bona  fide  defini- 
tion limit  the  subject  to  be  legislated  on  so 
as  to  make  that  subject  either  broad  or 
narrow.  This  narrowing  by  definition  Is  ac- 
complished, as  in  all  other  matters  under 
the  dotalnion  of  the  laws  of  thought  and  the 
laws  of  expression  in  human  language,  by 
the  imposition  of  qualifying  matter  upon  a 
general  subject  Just  as  the  general  sub- 
ject "animal"  may  by  the  addition  of  qual- 
ifying limitations  be  reduced  to  the  concept 
man,  and  this  down  further  to  some  special 
race,  or  class,  or  group  of  men.  Each  one 
of  these  would  in  its  turn  be  truly  a  sub- 
ject of  thought,  and  concerning  which  prop- 
ositions might  be  affirmed,  or  laws  enacted. 
So  here  it  was  within  the  power  of  the 
Governor  by  definition,  or  the  imposition  or 
addition  of  qualifying  matter,  to  reduce  the 
general  subject  of  appropriations  down  to, 
or  restrict  them  to,  those  for  the  mainte- 
nance of  the  institutions,  offices,  and  depart- 
ments of  the  state  for  the  ensuing  two  years 
from  Ifarcb  10, 191S.    He  could  not  fix  the 


amount,  or  Impoise  any  terms  as  to  the  meth- 
od or  means  of  such  maintoiance.  'llils 
would  be  a  matter  for  the  Legislature  only. 
But  this  last  observation  must  be  restricted 
to  the  relations  between  the  Governor  and 
the  lawmaking  body.  The  officers  of  the 
state  upon  whom  Is  imposed  the  duty  of  dis- 
bursing the  funds  of  the  state  have  the  right 
to  tiave  submitted  to  the  courts  the  question 
whether  the  appropriation  has  been  consti- 
tutionally made.  The  courts  in  determining 
this  question  will  inquire  whether  the  legis- 
lative act  passed  at  a  special  session  was 
within  the  Governor's  caU.  But  in  the  ef- 
fort to  reach  a  conclusion  on  this  subject 
the  courts  will,  as  already  said,  give  a  lib- 
eral construction  with  a  view  to  upholding 
the  act  if  it  can  be  reasonably  done.  They 
will  adopt  a  construction,  even  though  not 
the  most  obvious,  if  that  construction  is  still 
a  reasonable  ene,  and  will  sustain  the  legis- 
lation. The  same  observation  is  true  of  the 
Governor's  c&U  as  one  of  the  ne<!essary  con- 
ditions of  the  legislation. 

Now,  in  this  view,  what  meaning  should 
be  ascribed  to  the  word  "maintain"?  The 
most  obvious  is,  of  course,  direct  support. 
Another  meaning  somewhat  more  remote  is 
to  aid.  This  may  be  given,  and  is  best  giv- 
en, usually,  by  direct  appropriation.  But  it 
may  also  be  given,  as  the  vnlter  thinks,  by 
holding  up  the  hands  of  those  who  are  do- 
ing the  same  work,  that  Is,  work  which  the 
special  department  of  the  state  government 
was  created  to  do.  It  is  in  this  view,  he 
thinks,  that  the  Constitution  authorizes  the 
Legislature  to  exempt  certain  charitable  in- 
stitutions from  taxation,  which  exemption  is 
an  indirect  largesse.  These  institutions  do 
work  in  helping  the  Indigent  and  unfortunate 
people  of  the  state,  which  relieves  the  state 
of  the  direct  burden.  So,  according  to  the 
description  given  of  the  complainant's  work, 
it  was  most  largely  and  efficiently  assisting 
in  the  work  for  which  the  agricultural  de- 
partment was  designed.  It  was  not  inap- 
propriate, therefore,  as'  the  writer  believes, 
that  the  state  should  endeavor  to  help  for- 
ward the  work  of  that  department  by  mak- 
ing the  appropriation  in  behalf  of  so  able  a 
coadjutor.  By  placing  the  appropriation  un- 
der the  head  of  the  agricultural  department, 
the  Legislature  showed,  as  it  seems  to  the 
writer,  that  it  understood  it  was  thereby 
assisting  and,  albeit  -indirectly,  maintaining 
that  department  It  goes  without  saying 
that  such  an  appropriation  was  for  a  public 
purpose,  and  that  money  could  not  be  ap- 
propriated for  any  other  purpose.  And  there 
is  no  doubt  such  an  appropriation,  as  the 
writer  understands,  might  have  been  made 
by  a  bUl  at  any  general  session,  since  it  was 
for  such  public  purpose.  This  special  phase 
of  the  question  was  settled  in  the  case  of 
Shelby  County  ▼.  Exposition  Co.,  96  Tenn. 
660,  36  S.  W.  694,  33  L.  R.  A.  717. 

The  majority  of  the  court,  however,  while 
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thoroughly  approTlng  the  principles  annoimo- 
ed,  are  of  the  opinion  that  the  writer  haa 
given  to  them  an  application  which  they  do 
not  support  The  majority  are  of  the  opin- 
ion that  the  word  "maintain"  as  used  in  the 
Governor's  call  meant,  if  not  direct  mainte- 
nance by  an  appropriation  to  the  agricul- 
tui'al  department  to  be  received  and  used  by 
it,  at  least  one  under  its  own  direction  and 
control,  and  that  It  was  not  susceptible  of 
any  other  or  additional  meaning,  and  that 
its  intent  could  not  find  true  expression  in 
an  appropriation  to  a  separate  institution 
or  corporation  to  be  expended  by  such  sep- 
arate institution  or  corporation,  although 
such  separate  organization  might  be  en- 
gaged In  whole  or  in  part  in  doing  work  for 
which  the  department  was  organised.  The 
majority  believe  that  the  call  was  to  ap- 
propriate money  to  the  support  of  the  de- 
partment itself,  and  not  in  any  sense  to  aid 
some  other  in  doing  work  of  the  same  kind. 
It  results  that  the  decree  of  the  chan- 
cellor must  be  reversed,  and  the  bill  dis- 
missed, at  relator's  costs. 

NEIL,  C.  J.,  dissenting. 


JONES   V.    STATB. 
(Supreme  Court  ot  Tennessee.    Nov.  28,  1913.) 

1.  Homicide  (f  308*)  —  Isbdss  —  Second  Dx- 

OBEE    MUBDEB. 

In  view  of  Shannon's  Code,  |  6441,  requir- 
ing the  jury  to  ascertain  in  their  verdict  wheth- 
er the  offenM  is  murder' in  the  first  or  second 
degree,  it  was  error,  on  trial  of  an  indictment 
for  murder,  for  the  court  not  to  instruct  «n 
second  degree  murder. 

[Ed.    Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  gf  642-^47;    Dec.  Dig.  I  308.*] 

2.  HOMICIDB     ({     807*)  —  iNSTBUCTIONS  —  DE- 
OKEB8   OF   CBIUE. 

It  is  the  better  practice  to  charge  npon 
all  of  the  offenses  embraced  in  the  indictment, 
since  failure  to  do  so  will  be  reversible  if  there 
is  any  doubt  that  accused  was  prejudiced  by 
such  omission. 

[Ed.  Note.— F«r  other  cases,   see  Homicide, 
Cent  Dig.  H  638-641- ;    Dec.  Dig.  ^  307.*] 

3.  HoinciDE    (i   340*)  —  Appeal  —  HABUI.ESS 
Ebrob— Failubb  to  Instbuct. 

Failure  to  instruct  on  second  degree  murder 
so  that  the  juj^  could  ascertain  in  its  verdict 
whether  the  oCtense  was  first  or  second  degree 
murder,  pursuant  to  Shannon's  Code,  $  6441, 
was  reversible  error,  notwithstanding  Pub.  Acts 
1911,  c.  32,  providmg  that  no  judgment  shall 
be  set  aside  for  error  in  the  charge,  etc.,  un- 
less it  affirmatively  appears  that  it  affected  the 
result 

[Kd.   Note.— For  other   cases,    see  Homicide, 
Cent  Dig.  if  716-717,  720;   Dec.  Dig.  {  340.*] 

4.  Cbiminal  Law  ({  1178*)— AppeaI/— Waiv- 
es OF  Bbbob. 

The  fact  that  counsel  both  for  the  state 
and  for  accused  took  the  position  that  he  was 
guilty  of  first  degree  murder  or  entitled  to 
acquittal  on  the  ground  of  self-defense  would  not 
operate  as  a  waiver  of  accused's  right  to  have 
the  question  of,  second  degree  murder  submitted. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  3011-3013;  Dec.  Dig.  f 
1178.*] 


Appeal  from  Cilmbial  Oonrt,  Kaax.  Coob- 
ty ;  T.  A.  R.  Nelson,  Judge. 

Preston  Jones  was  oonvlcted  at  first  degree 
murder,  and  appeals.  Beveraed  and  reoiand- 
ed. 

J.  A.  Atchley,  E.  F.  'Walsh,  and  Gordon 
Mynatt,  all  of  Knoxville,  for  appellant  W. 
W.  Faw,  Asst  Atty.  Gen.,  and  W.  T.  Kenner- 
ly,  City  Atty.,  of  Knoxville,  for  the  State. 

NEIL,  C  J.  The  plaintiff  in  error  was  in- 
dicted and  convicted  in  the  criminal  court  of 
Knox  county  for  the  murder  of  Samuel  C. 
Hickey  on  the  morning  of  June  1,  1913.  He 
was  sentenced  to  death  and  has  appealed  to 
this  court.  Numerous  errors  are  assigned  by 
his  counsel,  but  we  need  consider  only  one. 

[1]  The  assignment  referred  to  is  hi  sub- 
stance that  the  trial  judge  charged  the  jury 
only  on  the  subject  of  murder  in  the  first  de- 
gree, and  self-defense,  and  matters  relating 
thereto,  and  failed  to  instruct  them  on  the 
crime  of  murder  in  the  second  degree.  This 
was  reversible  error.  The  sections  of  our 
Code  bearing  on  the  subject  are  as  follows: 

"6438.  If  any  person  of  sound  memory  and 
discretion,  unlawfully  kill  any  reasonable 
creature  in  being,  and  under  the  peace  of  the 
state,  with  malice  aforethought,  either  ex- 
press or  implied,  such  person  shall  be  gnlltr 
of  murder. 

"6430.  Every  murder  perpctaated  by  means 
of  poison,  lying  in  wait,  or  by  an  other  Mod 
of  willful,  deliberate,  malicious,  and  premed- 
itated killing,  or  committed  in  the  perpetra- 
tion of,  or  attempt  to  perpetrate,  any  arson, 
rape,  robbery,  burglary,  or  larceny,  is  murder 
in  the  first  degree. 

"6440.  All  other  kinds  of  mnrder  shall  be 
deemed  murder  ifi  the  second  degree. 

"6441.  The  Jury  before  whom  the  oflTender 
is  tried,  shall  ascertain  in  their  verdict 
whether  it  is  murder  in  the  first  or  second 
degree ;  and  if  the  accused  confess  his  guilt, 
the  court  shall  proceed  to  determine  the  de- 
gree of  crime  by  the  verdict  of  a  Jury,  up- 
on the  examination  of  testimony,  and  give 
sentence  accordingly." 

Manifestly  it  was  impossible  for  the  Jmy 
to  perform  the  duty  Imposed  upon  them  In 
the  section  last  quoted,  when  the  trial  court 
failed  to  submit  to  them  the  question  wheth- 
er the  prisoner's  crime  fell  within  the  de- 
scription of  murder  in  the  second  degree. 
His  failure  to  charge  upon  tills  subject  was 
equivalent  to  a  specific  Instruction  that  plain- 
tiff in  error  was  guilty  of  murder  in  the  ilrst 
degree,  or  entitled  to  an  acquittal  under  his 
plea  of  self-defense.  He  thus  withdrew  from 
the  jury  a  question  which  the  Code  spedfl- 
cally  required  should  be  submitted  to  them. 
The  difference  was  vital,  since  the  punish- 
ment for  murder  in  the  first  degree  is  death, 
while  that  for  murder  in  the  second  degree 
is  imprisonment  in  the  penitentiary  from  10 
to  20  years. 
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It  was  said  In  Good  t.  State,  1  Lea  (09 
Tenn.)  293,  294: 

"When  It  is  clear  that  the  grade  of  of- 
fense charged  is  proved,  and  there  la  no  room 
for  doubt  as  between  it  and  a  lesser  grade 
embraced  by  statute  In  the  higher,  and  of 
course  Included  in  the  indictment,  to  charge 
the  law  pertaining  to  such  lesser  grades 
would  simply  tend  to  confuse  and  mislead 
the  Jury  and  often  result  in  verdicts  inade- 
quate to  the  crime  actually  committed.  In 
applying  the  rule  of  this  opinion,  courts  will 
of  necessity  act  with  circumspect  caution, 
giving  to  the  accused  the  fuU  benefit  of  all 
the  rules  of  law  applicable  to  the  facts  de- 
veloped in  the  trial  of  his  cause. 

"When  the  oftense  charged  is  beyond  con- 
troversy made  out  and  ia  complete,  it  is  the 
duty  of  the  court  to  confine  Its  charge  to  such 
case;  and  so.  If  the  offense  must  be  the  one 
charged  or  no  offense  in  law,  as  frequently 
happens,  the  charge  should  be  so  restricted 
that  the  Jury  may  be  enabled  to  decide  in- 
telligently the  single  question  presented  and 
'  not  be  mystified  by  abstractions." 

This  case  was  followed  and  approved  In 
the  following  subsequent  cases:  State  v.  Har- 
grove, 13  Lea  (81  Tenn.)  178;  State  v.  Park- 
er, Id.  221;  Palmer  v.  State,  121  Tenn. 
465,  488,  118  S.  W.  1022;  Frazler  v.  State, 
117  Tenn.  430,  439-441,  100  S.  W.  94;  Pow- 
ers V.  State,  117  Tenn.  363,  372,  97  S.  W. 
815.  Of  these,  three  were  murder  cases,  but 
in  none  of  the  murder  cases  was  there  a  fail- 
ure to  charge  upon  the  crime  of  murder  in 
the  second  degree  as  well  as  murder  in  the 
first  degree.  In  State  v.  Hargrove  and  Fra- 
zler V.  State,  the  error  assigned  was  the  fail- 
ure to  charge  on  the  subject  of  manslaugh- 
ter ;  in  Powers  v.  State  the  failure  to  charge 
the  law  applicable  to  Involuntary  manslaugh- 
ter, assault  and  battery,  and  simple  assault. 
Of  the  other  cases,  Oood  v.  State  involved  a 
prosecution  for  robbery;  State  v.  Parker  for 
assault  and  battery;  Palmer  v.  State  a  con- 
viction for  rape.  The  special  question  now 
before  us,  arising  under  Code,  i  6441,  could 
not  therefore  have  arisen  In  these  last-men- 
tioned cases. 

[2]  It  follows  therefore  that,  in  every  mur- 
der case  wherein  the  crime  of  murder  in  the 
first  degree  Is  involved  or  embraced  In  the 
indictment,  the  trial  Judge  must  charge  on 
both  murder  in  the  first  degree  and  murder 
in  the  second  degree.  To  lower  grades  of 
homicide  and  to  all  other  kinds  of  crime, 
the  rule  laid  down  in  Good  v.  State  applies, 
but  we  deem  it  proper  to  repeat  the  caution 
offered  In  Frazler  v.  State,  supra,  as  follows: 

'Trtie  better  practice  to  be  pursued  by  trial 
fudges  undoubtedly  is  for  them  to  charge  up- 
on all  offenses  embraced  in  the  indictment, 
because  whenever  there  is  any  doubt  that  the 
defendant  has  been  prejudiced  by  such  omis- 
sion It  will  be  error,  for  which  it  will  be  the 
duty  of  this  court  to  reverse  the  Judgment 
and  remand  the  case  for  a  new  trlaL 


"It  is  only  In  cases  where  it  Is  absolutely 
certain  that  the  omission  was  not  prejudicial 
to  the  defendant,  in  tlie  trial  court,  that  a 
charge  omitting  instructions  upon  every  of- 
fense contained  In  the  indictment  can  be  sus- 
tained." 

The  court  added  that  it  was  only  because 
of  "such  absolute  certainty"  that  the  asslgn- 
m»it  was  overruled  in  that  case. 

[3]  Chapter  32,  Acts  of  1911,  cannot  reach 
the  vital  error  committed  in  the  case  before 

US. 

[4]  It  Is  proper  to  state  that  the  bill  of  ex- 
ceptions in  the  present  case  sets  forth  the 
fact  that,  in  their  addresses  to  the  Jury,  both 
counsel  for  the  state  and  for  the  prisoner 
took  the  position  and  argued  that  the  pris- 
oner was  either  guilty  of  murder  In  the  first 
degree  or  entitled  to  an  acquittal  on  his  plea 
of  self-defense.  It  could  not  be  treated  as  a 
waiver  of  the  prisoner's  right  to  have  the 
case  submitted  to  the  Jury  In  the  manner  pre- 
scribed by  statute. 

For  the  error  Indicated,  the  Judgment  must 
be  reversed,  and  the  cause  remanded  to  the 
criminal  court  of  Knox  county  for  a  new 
trlaL 


SHIPP  T.  STATB. 
(Supreme  Court  of  Tennessee.     Nov.  29,  1913.) 

1.  HoiaoiDs  (I  282*)— TbiaI/— DnxonOM  or 
Vebdict. 

In  a  prosecution  for  homicide,  where  ac- 
cused pleaded  not  guilty,  thoneh  he  admitted 
the  firing  of  the  fatal  shot,  claiming  that  it 
was  caused  by  his  nervousness,  and  that  ha  was 
only  attempting  to  rob  deceased,  it  is  reversible 
error  for  the  court  to  charge  that  the  only 
question  for  the  jury  to  determine  was  whether 
accused  was  guilty  of  murder  in  the  first  degree 
with  mitigating  circumstances,  for  Shannon's 
Code,  I  6441,  declares  that  the  jury  before 
whom  an  ofFender  is  tried  shall  ascertain  wheth- 
er it  is  murder  in  the  first  or  second  degree, 
and  if  accused  confess  his  guilt,  the  court  shall 
determine  the  degree  of  crime  by  the  verdict 
of  a  jury,  and  the  court,  not  having  the  power 
to  set  aside  the  verdict  of  a  jury,  cannot,  as  it 
practically  did  in  this  case,  direct  a  verdict 
of  guilty  or  pass  on  any  question  of  facL 

[EM.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  574;    Dec.  Dig.  |  282.*] 

2.  Cbimiral  Law  ({  758*)  —  Tbiai,  —  Dunce- 
TioN  o»  Verdict. 

In  a  prosecution  for  felony,  where  a  plea 
of  not  guilty  is  interposed,  the  court  can  nei- 
ther direct  a  verdict  of  guilty  nor  can  it  pass 
on  any  question  of  fact  unfavorable  to  accused. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1713,  1727-1739;  Dec.  Dig. 
S  758.*] 

Appeal  from  Criminal  Court,  Hamilton 
CJounty;  8.  D.  McBeynolds,  Judge. 

Peter  Shlpp  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Reversed 
and  remanded. 

W.  L.  Prierson,  of  Chattanooga,  for  appel- 
lant W.  W.  Faw,  Asst  Atty.  Cten.,  for  the 
State. 
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WILLIAMS,  J.  In  fbls  case  there  was  a 
conviction  of  the  plaintiff  in  error  of  tlie 
crime  of  murder  In  the  first  degree  for  the 
UlUng  of  one  Bedell;  the  sentence  being 
one  for  his  execution.  He  has  appealed  and 
assigned  as  error  that  the  trial  Jqdge  charg- 
ed the  jury  as  follows,  notwithstanding  he 
stood  at  the  time  on  a  pl^  of  not  guilty: 

"The  defendant  makes  no  denial  of  this 
occurrence,  but  states  on  the  stand  that  he 
did  commit  this  murder,  but  insists  that  he 
was  raised  up  around  Bedell's  place,  that  he 
never  bad  any  education,  and  that  he  was 
raised  up  under  Bed^'s  tutelage  to  some  ex- 
tent. And  from  these  facts  his  attorney,  in 
argument,  requests  the  Jury  to  find  the  de- 
fendant guilty  of  murder  in  the  first  degree 
with  mitigating  circumstances.  From  this 
admission  of  defendant  and  his  counsel,  the 
only  thing  left  for  you,  gentlemen  of  the  jury, 
is  to  determine  whether  or  not  you  will  rec- 
ommend mercy  in  your  verdict,  and  this  Is 
a  matter  for  you 'to  determine  and  report 
If  you  find  the  defendant  guilty  of  murder 
In  the  first  degree,  without  more,  under  the 
law  be  will  have  to  suffer  death.  If  yon 
find  Urn  guilty  of  murder  in  the  first  degree, 
with  mitigating  drcumstances,  and  so  re- 
port, then  it  is  a  question  for  the  court  to 
determine  as  to  whether  he  shall  be  sentenced 
for  life  or  sentenced  to  death  under  the  law." 

The  reference  in  the  charge  is  to  the  testi- 
mony of  plaintiff  in  error  to  the  effect  that 
he  did  kill  Bedell,  not  that  in  so  doing  he 
committed  murder  in  the  first  degree;  that 
he  and  one  Dodson  had  planned  to  rob  Bedell 
and  laid  in  wait  in  the  darkness  for  deceas- 
ed to  leave  his  store  to  go  to  his  residence; 
that  plaintiff  In  error  did  not  start  out  or 
design  to  shoot  Bedell  but  Intended  to  hold 
up  deceased  and  rob .  him.  "Q.  Now,  how 
came  it  that  he  was  shot?  A.  I  don't  know. 
Scared — nervous,  I  reckon — and  pulled  the 
gun  off,  I  reckon.    I  didn't  intend  to." 

The  charge  from  which  the  above  excerpt 
is  made  contained  the  usual  Instructions  in 
respect  to  the  different  degrees  of  homicide, 
the  presumption  of  innocence,  reasonable 
doubt,  and  weight  of  evidence. 

[1,2]  The  argument  of  counsel  of  the  ac- 
cused for  error  is  that  the  portion  of  the 
charge  of  the  trial  judge  quoted  was  tanta- 
mount to  giving  peremptory  instructions  to 
the  jury  to  find  plaintiff  in  error  guUty  of 
murder  in  the  first  degree  and  was  an  In- 
vasion of  the  province  of  the  jury  as  well 
as  a  denial  of  trial  by  jury  guaranteed  by 
the  Constitution. 

It  will  be  noted  that  the  trial  judge  told 
the  jury  that;  In  view  of  the  admissions 
made,  the  only  thing  left  for  the  jury  to  do 
was  to  determine  whether  or  not  extenuating 
circumstances  existed.  The  jurors  could 
have  drawn  no  conclusion  from  this  other 
than  that  they  were  under  instruction  to 
proceed  upon  the  basis  of  murder  in  the  first 
degree  being  fixed  on  the  accused,  so  tar  as 
they  were  to  make  return. 


This  was  error.  Whatever  may  be  the  rule 
in  relation  to  misdemeanors,  the  weight  of 
authority  is  overwhelming  to  the  effect  that 
in  prosecution  for  felony,  where  a  plea  of 
not  guilty  is  interposed,  it  is  not  perminible 
for  the  court  to  direct  a  verdict  of  guilty  or 
to  pass  on  any  question  of  fact  unfavorably 
to  the  defendant  This  la  tme  even  though 
the  Incriminating  evidence  is  uncontradicted 
or  conclusive.  Huffman  v.  State,  29  Ala.  40; 
State  V.  Wilson,  62  Kan.  621,  64  Fac  23,  tS2 
U  R.  A.  679;  State  v.  Godwin,  145  N.  a 
461,  B9  S.  E.  132,  122  Am.  St  Rep.  467: 
Konda  V.  U.  S.,  166  Fed.  91,  82  O.  C.  A.  75, 
22  L.  R.  A.  (N.  S.)  304,  and  note. 

In  the  last  dted  case.  Baker,  dr.  J.,  said: 
"In  our  judgment,  however,  a  defendant  In  a 
criminal  case  has  the  absolute  right  to  re- 
quire that  the  jnty  decide  whether  or  not  the 
evidence  sustains  each  and  every  material 
allegation  of  the  indictment  *  *  *  In  a 
eMl  case,  the  judge  may  exerdae  the  power 
of  directhtg  a  verdict  for  the  plaintiff  when 
there  is  no  confiict  in  the  evidence  and  the 
only  inference  that  may  be  drawn  by  rea- 
sonable minds  as  to  the  ultimate  facts  in 
issue  favors  the  plaintiff.  This  iwwer,  we 
opine,  grew  out  of  the  practical  administia- 
tion  of  the  fundamental  power  to  review,  on 
a  motion  for  a  new  trial,  the  findings  of  the 
jury.  •  •  •  But  in  a  criminal  case,  If 
the  jury  returns  a  verdict  for  the  defendant, 
the  judge,  no  matter  how  contrary  to  tbe 
evidence  he  may  think  the  verdict  is,  cannot 
set  it  aside  and  order  a  new  trial.  There- 
fore, since  the  judge  is  without  power  to  re- 
view and  overturn  a  verdict  of  not  guilty, 
there  is  no  basis  on  which  to  claim  the  pow- 
er to  direct  a  verdict  of  guilty.  Our  concla- 
slon  is  that  an  accused  person  has  tbe  same 
light  to  have  12  laymen  pronounce  upon  the 
truth  or  falsity  of  each  material  averment 
in  the  indictment,  if  the  evidence  against 
him  is  clear  and  uncontradicted,  as  he  un- 
questionably would  have  If  it  were  donbUnl 
and  confiicting.  Inasmuch  as  Jurors  are 
rightly  trusted,  in  close  and  difficult  cases,  to 
maintain  the  peace  and  dignity  of  organized 
society,  surely  they  may  be  relied  on  In  the 
plain  and  simple  ones." 

In  this  state  we  have  a  statute  (Shan- 
non's Code,  i  6441)  providing,  in  reference  to 
trials  for  murder,  as  follows:  "The  Jury  be- 
fore whom  the  offender  is  tried,  shall  ascer- 
tain In  their  verdict  whether  it  is  murder  la 
the  first  or  second  degree;  and  if  the  accus- 
ed confess  his  gifllt,  the  court  shall  proceed 
to  determine  the  degree  of  crime  by  the  vei- 
dlct  of  a  jury,  upon  the  examination  of  tes- 
timony, and  give  sentence  accordingly." 

If  on  a  plea  of  guilty  the  jurors  are  by 
statute  made  the  determiners  of  the  degree 
of  such  an  accused's  guilt,  a  fortiori  the  trial 
judge  cannot  be  permitted  to  exercise  tb«t 
function  and  instruct  as  in  this  case,  where 
the  accused  had  pleaded  not  guilty. 

Further,  plaintiff  in  error  testified  that 
the  shooting  and  killing  was  not  inteotioaal, 


Digitized  by 


Cjoogle 


Ark.) 


SHACEI.EFOBD  ▼.  0A.MFBBl4l« 


1019 


bnt  were  attributable  to  bis  nervousness  In 
canrlng  out  the  real  design  to  rob.  What- 
ever of  welgbt  or  lack  of  weight  this  testi- 
mony carried  was  a  matter  for  the  jury,  to 
be  considered  when,  under  the  statute  quot- 
ed, It  came  to  ascertain  by  verdict  whether 
the  crime  was  murder  In  the  first  or  second 
degree.  This  phase  of  the  statute  Is  treated 
of  In  an  opinion  by  the  Chief  Justice  at  this 
term  In  the  case  of  Jones  v.  State,  161  S. 
W.  1016,  and  need  not  be  bere  further  dis- 
cussed. Plaintiff  in  error  was  entitled  to 
have  the  jury  determine  whether  his  guilt 
was  that  of  murder  In  the  second  degree.  Be- 
▼ersed  and  remanded. 


8HAGKLEFORD  v.  CAMPBEIiL  et  aL 
(Supreme  Court  of  Arkanaaa.     Dec.  1.  1918.) 

1.  Counties  ({  127*)— Conxbaots— Moduioa- 

HON— Vaudity. 

A  contract  dulv  let  to  the  lowest  and  best 
bidder  aa  required  by  law  for  the  construction 
of  an  annex  to  a  courthouse  for  $666,987,  call- 
ed for  a  four-atory  building;  the  first  story  to 
be  of  Arkansas  granite,  and  the  remaining  sto- 
ries of  Bedford  stone.  The  interior  was  to  be 
a  ateel-frame  construction,  with  brick  masonry 
partition  waUa,  and  fireproof  windows  were  to 
be  conatmcted  on  one  side,  next  a  club.  After 
its  execution,  it  was  ascertained  that  ArlfonMg 
granite  could  not  be  quarried  in  sufficient  quan- 
tities to  erect  the  bmlding  within  a  reasonable 
time,  and,  as  the  public  needs  required  that  it 
be  erected  aa  expeditiously  as  possible,  it  was 
agreed,  pursuant  to  a  provision,  that  modifica- 
tions might  be  made,  that  a  different  kind  of 
stone  as  suitable  and  durable  as  Arkansas  gran- 
ite, and  making  no  difference  in  the  appearance 
of  the  building  except  in  the  color  of  the  stone, 
should  be  substituted;  a  deduction  in  the  price 
of  $2,874  being  allowed  because  of  the  substi- 
tution, nte  county  having  purchased  and  torn 
down  the  dub  building,  it  was  deemed  unneces- 
sary to  construct  the  fireproof  windows,  and 
they  were  changed  to  conform  to  the  other 
windows.  It  was  also  found  that  great  delay 
would  be  bad  in  procuring  steel  for  the  interior 
work,  and  this  was  changed  to  re-enforced  con- 
crete construction,  which  was  aa  durable  as 
that  provided  for  under  the  original  contract, 
gave  more  floor  space,  and  permitted  changes 
in  the  interior  arrangement  of  the  building 
which  could  not  be  made  with  the  steel  and 
masonry  construction  first  contemplated.  A  de- 
duction in  the  price  of  $7,180  was  allowed 
because  of  this  change.  Held,  that  while  a 
change  in  the  general  plans  of  the  building  and 
the  construction  of  a  building  of  wholly  differ- 
ent kind  and  character  from  that  provided  for 
under  the  original  contract  would  be  a  palpa- 
ble evasion  of  Const,  art.  19,  g  16,  requiring 
contracts  for  erecting  or  repairing  public  build- 
ings to  be  given  to  the  lowest  responsible  bid- 
der, and  of  the  statutes  regulating  the  erection 
of  public  buildings,  the  county  court  and  court- 
house commissioner,  in  the  absence  of  bad  faith, 
had  authority  to  authorize  such  changes,  and 
the  contract  was  not  void  becanse  thereof. 

[Ed.   Mote.— For   other   cases,   see   Counties, 
Cent.  Dig.  (f  192,  193;    Dec.  Dig.  |  127.»] 

2.  COUHTIKS      (S      196*)— CONTBACTSH- TaXPAT- 

ms'  Action— SumciENOY  of  Bvidencb. 
In  a  taxpayers'  suit  to  restrain  the  per- 
formance of  a  contract  for  the  erection  of  an 
annex  to  a  courthouse,  evidence  as  to  whether 
changes  and  modifications  in  the  original  con- 
tract were  authorized  by  the  county  court  and 


courthouse  commissioner  fraudulently  or  in  good 
faith  held  to  support  the  chanceDors  finding  in 
favor  of  defendants. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  308;    Dec.  Dig.^  19&*] 

3.  Appkal   and   Ebbob  (J   1009*)-w-E«vi»w— 

Questions  ov  Fact. 

The  chancellor's  findings  of  fact  will  not 
be  disturbed  on  appeal  unless  they  are  against 
the  clear  preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3970-3978;  Dec  Dig.  | 
1009.*] 

Appeal  from  Pulasld  Chancery  Court; 
John  E.  Martlneau,  Chancellor. 

Taxpayers'  suit  for  an  Injunction  by  John 
D.  Sbackleford  against  A.  O.  Campbell  and 
others.  From  a  decree  dismissing  the  com- 
plaint, plaintiff  appeals.    Affirmed. 

This  Is  a  proceeding  by  appellant,  a  tax- 
payer of  Pulaski  county,  against  appellees  to 
restrain  them  from  proceeding  further  In  the 
erection  of  an  annex  to  the  Pulaski  county 
court  house.  The  county  court  deemed  it 
expedient  to  erect  an  annex  to  the  present 
courthouse,  and  the  quorum  court  made  an 
appropriation  for  that  purpose.  Gordon  N. 
Peay  was  appointed  commissioner  of  public 
buildings,  to  superintend  the  erection  of  the 
same.  George  R.  Mann  was  appointed  archi- 
tect, and,  as  such,  prepared  and  submitted  to 
the  county  court  complete  and  detailed  plans 
and  specifications  of  the  proi>osed  annex, 
MTlth  the  dimensions  thereof  and  the  materi- 
als of  which  It  was  to  be  composed,  with  an 
estimate  of  the  probable  cost  thereof.  The 
plans  were  approved  by  the  county  court,  and 
the  commissioner  advertised  for  receiving  pro- 
posals for  erecting  the  building.  In  July,  1912, 
the  contract  was  awarded  to  A.  O.  Campbell 
at  the  sum  of  $566,987,  he  being  the  lowest 
and  best  bidder ;  and  a  formal  contract  was 
executed  to  erect  the  building  according  to 
the  plans  and  specifications.  The  specifica- 
tions called  for  a  four-story,  fireproof  court- 
house building,  to  be  erected  on  the  comer 
of  Spring  and  Markham  streets.  In  the  city 
of  Uttlc  Rock,  Pulaski  county,  Ark.  The 
proposed  building  adjoins  the  site  of  the 
present  courthouse.  The  first  story  was  to 
be  of  Arkansas  granite,  and  the  remaining 
stories  of  Bedford  stone.  The  Interior  was 
to  be  a  steel-frame  construction,  with  brick 
masonry  partition  walls,  and  fireproof  win- 
dows were  to  be  constructed  on  the  west 
side,  next  to  the  Qnapaw  Club.  After  the 
contract  was  executed  for  the  erection  of  the 
building,  and  soon  after  the  excavation  for 
the  foundations  was  commenced,  certain 
changes  in  the  construction  of  the  building 
were  suggested.  It  was  ascertained  that  it 
was  not  practical  to  quarry  Arkansas  gran- 
ite in  sufildent  quantities  to  erect  the  build- 
lug  within  a  reasonable  time,  and  that  a  de- 
lay of  more  than  one  year  would  be  caused  If 
the  walls  of  the  first  story  should  be  con- 
stmcted  of  that  materiaL  It  was  agreed 
that  the  first  story  should  be  constructed  of 
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Batesvllle  stone,  instead  of  Aikanaas  gran- 
ite, aqd  a  deduction  in  the  contract  price  of 
$2,874  sbould  be  allowed  the  county  by  rea- 
son of  the  change  in  the  stone.  After  the 
contract  was  made,  the  county  purchased  the 
ground  occupied  by  the  Quapaw  Club  build- 
ing, and'  tore  down  that  building.  It  was 
then  deemed  unnecessary  to  construct  the 
fireproof  windows,  and  they  were  changed 
so  as  to  conform,  to  the  other  windows  in  the 
building.  It  was  also  found  out  that  great 
delay  would  be  had  in  procuring  the  steel  for 
the  interior  work,  and  this  was  changed  to 
reinforced  concrete  construction,  and  a  de- 
duction, on  account  of  the  change  In  the 
windows  and  the  change  to  reinforced  con- 
struction, was  to  be  allowed  the  county  in 
the  sum  of  $7,180. 

The  original  contract  proTided,  in  effect, 
that  the  county  court  should  have  the  right 
to  make  any  alterations,  additions,  or  omis- 
sions of  work  or  material  or  in  designs  and 
plans,  during  the  progress  of  the  erection 
of  the  buUding,  that  it  should  find  necessary. 
It  is  conceded  by  appellant  that  the  original 
contract  was  executed  in  conformity  with 
the  provision  of  article  19,  §  16,  of  the  CJon- 
stitutlon,  and  with  chapter  35  of  Klrby's  Di- 
gest, and  that  the  same  is  valid  in  all  re- 
spects. The  county  court,  by  appropriate 
orders,  approved  the  changes  as  set  out 
above,  and  the  contract  was  modified  so  as 
to  allow  them  to  be  made.  It  is  contended 
by  the  appellant  that  these  changes  were 
made  without  authority  of  law,  and  that  tbey 
render  the  whole  contract  void.  Appellant 
also  contends  that  the  changes  were  phKmred 
by  fraud,  and,  on  that  account,  the  contract 
is  void.  The  present  suit  was  commenced  on 
the  1st  day  of  August  1913,  and  at  that  time 
the  change  from  Arkansas  granite  to  Bates- 
.  vllle  stone,  for  the  first  story,  was  finished, 
and  the  greater  part  of  the  changes  made  in 
the  Interior,  as  provided  for  in  the  modifica- 
tions of  the  contract,  was  also  completed. 
Appellees  filed  an  answer  in  which  they  de- 
nied any  fraud  on  their  part  in  making  the 
changes,  and  alleged  that  the  reduction  made 
on  account  of  the  changes  Is  fair  and  ade- 
quate and  represents  fairly  the  difference 
in  the  cost  of  construction.  They  also  claim 
that  under  the  contract  they  had  a  right  to 
make  the  changes.  Other  evidence  heard  be- 
fore the  chancellor  on  the  trial  of  the  case 
will  be  stated  in  the  opinion.  The  chancellor 
dismissed  the  complaint  for  want  of  equity, 
and  the  cause  is  here  on  appeal. 

Jno.  D.  Shackleford  and  Henry  C,  Rlegler, 
both  of  Ijlttle  Rock,  for  appellant  Cockrill 
&  Armistead  and  Marshall  &  Coffman,  all  of 
Little  Rock,  for  appellees. 

HART,  3.  (after  stating  the  facts  as  above). 
[1]  Article  19,  i  16,  of  our  Constitution,  pro- 
vides that  the  contracts  for  erecting  or  re- 
pairing public  buildings  or  bridges  In  any 
county,  or  for  materials  therefor,  shall  be 
given  to  the  lowest  responsible  bidder  under 


such  regulation  as  may  be  provided  by  law. 
Appellant  contends  that  under  this  provision 
of  the  Constitution,  and  under  chapter  35  of 
Klrby's  Digest,  the  county  court  had  no  tn- 
thority  to  order  the  changes  made  in  the 
plans  and  specifications,  and  that  the  chang- 
es, as  made,  render  the  contract  void.    He 
relies  upon  the  case  of  Fones  Hardware  Co. 
V.  Erbe,  54  Ark.  645,  17  S.  W.  7,  13  L.  R.  A 
353,  to  sustain  his  contention;  but  we  do  not 
think  that  case  an  authority  for  the  portion 
he  has  assumed.    There,  general  plans  were 
adopted    for   building   a    bridge  across  the 
Arkansas  river  in  Pulaski  county,  and  com- 
petitive plans  and  specifications  were  adver- 
tised for  and  received  by  the  board  of  com- 
missioners.    Each  bidder  pr^Mired  his  own 
plans  and  specifications   and  made  his  bid 
thereon,  and  the  court  said  that  it  was  phin 
that  no  two  of  the  bids  would  be  made  upon 
the  same  basis,  unless  by  accident,  and  there- 
fore, under  such  a  plan,  there  could  be  no 
competition   among    bidders.     This  was  a 
palpable  violation  of  the  Constitution  and 
statute    regulating    the    erection    of    public 
buildings  and  bridges.    Here,  complete  detail- 
ed plans  and  specifications  were  prepared  by 
the  architect  and   adopted   by   the  county 
court    The  advertisement  for  bids  was  made 
in  accordance  with   the  plans  and  gpecifl- 
catlons  adopted;   and  it  Is  perfectly  evident 
that  each  bidder  bid  upon  the  same  plans  and 
specifications,  and  thus  competitive  bidding 
was  secured. 

It  is  conceded  by  appellant  that  the  origi- 
nal contract  was  let  In  accordance  with  the 
provisions  of  the  Constitution  and  statutes 
above  referred  to;  but  he  contends  that  the 
modification  of  the  contract  was  made  with- 
out authority  of  law,  and  that  this  rendered 
the  whole  contract  void.  The  original  con- 
tract contained  a  provision  that  modification^ 
of  it  might  be  made.  The  evidence  shows 
that  it  is  usual  to  insert  In  contracts  for  the 
erection  of  buildings  of  any  magnitude  provi- 
sions for  modifications  in  the  contract,  so 
that  necessary  changes  or  alterations  in  the 
plans  of  the  building  may  be  made,  and  such 
clauses  have  been  generally  held  to  be  valid 
when  applied  to  contracts  made  between 
private  individuals.  In  the  absence  of  consti- 
tutional and  statutory  prohibition,  there 
seems  to  be  no  good  reason  why  such  a 
clause  may  not  be  legally  inserted  in  a  con- 
tract for  a  public  building.  The  power  so  to 
do  is  recognized  in  11  Cyc.  485;  but  the 
author  adds  that  in  no  event  can  the  count; 
board  or  court  make  important  general  chang- 
es in  the  plans  of  the  building,  and  dtes  In 
support  of  the  text  the  cases  of  Gibson  Conn- 
ty  V.  Cincinnati  Steam  Heating  Co.,  128  Ind. 
240,  27  N.  B.  612,  12  L.  R.  A.  502,  and  Kit- 
chel  V.  Union  County,  123  Ind.  540,  24  N.  K 
366.  Under  the  laws  of  Indiana,  as  In  this 
state,  contracts  for  the  erection  of  public 
buildings  must  be  let  at  public  bidding  after 
the  plans  and  specifications  have  been  adopt- 
ed and  filed  in  accordance  with  the  statotai 


Digitized  by 


Google 


AA.) 


SHACEIJSFOBD  y.  CAMPBELL 


1021 


In  the  case  last  mentioned,  certain  taxpayefrs 
sought  to  enjoin  the  county  from  proceeding 
In  the  erection  of  the  courthouse  upon  the 
ground  that  tbe  specifications  submitted  to 
the  bidders  permitted  alterations  and  chang- 
es. The  Supreme  Court  of  Indiana  held  that 
the  objection  was  unavailing,  and  said  that 
no  prudent  Individual  would  make  a  contract 
for  the  construction  of  a  building  of  any 
magnitude  without  incorporating  a  provision 
somewhere  making  specific  and  definite  agree- 
m»!)t8  concerning  extra  work,  and  that  the 
provision  complained  of  seemed  to  be  of  that 
character.  In  the  first-mentioned  case,  plans 
and  specifications  were  adopted  for  the  con- 
struction of  a  courthouse  as  required  by  law, 
and  It  was  contended  that  there  was  no  au- 
thority to  contract  for  a  steam  heating  ap- 
paratus for  the  reason  that  no  plans  or  speci- 
fications were  ever  filed  therefor  and  that 
the  contract  was  not  let  at  public  bidding  as 
required  by  the  statute.  In  discussing  an  ob- 
jection that  the  board  had  no  authority  to 
contract  for  the  steam  heating  apparatus,  the, 
Supreme  Court  of  Indiana  said:  "In  our 
opinion  the  statute  was  not  intended  to  pre- 
vent changes  in  plans  and  specifications  from 
being  made  In  cases  where  It  becomes  appar- 
ent in  the  progress  of  the  work,  that  changes 
are  required.  We  do  not  mean  to  be  under- 
stood as  holding  that  changes  in  the  general 
plan  of  the  work  may  be  made  at  the 
pleasure  of  the  board  of  commissioners,  but 
we  do  mean  to  adjudge  that  changes  may  be 
made  in  details  and  minor  particulars." 

■In  the  case  of  Board  of  Commissioners  v. 
Gibson,  158  Ind.  471,  63  N.  B.  982,  the  court 
again  had  occasion  to  discuss  the  question. 
In  that  case,  a  contract  to  construct  a  court- 
house was  let,  in  accordance  with  the  statute, 
to  the  lowest  bidder,  for  $76,000.  The  con- 
tract contained  a  provision  allowing  changes 
and  alterations  to  be  made.  After  the  con- 
tract was  executed  and  the  excavation  for 
the  building  was  commenced,  it  was  discov- 
ered that,  owing  to  the  character  of  the  soil, 
the  foundation  would  have  to  be  laid  much 
deeper  than  was  provided  for  in  the  contract^ 
It  was  then  suggested  that  a  subbasement 
could  be  added  for  very  Uttle  more  cost,  and 
this  was  done  at  the  additional  cost  of 
$20,000.  The  court  held  the  modification  thnr 
made  In  the  contract  was  valid,  and,  in  dis- 
cnsstng  the  objections  to  its  validity,  said: 
"The  fltatnte  referred  to  [Revj  St.  Ind. 
1881,  K  4243,  4244]  was  intended  as  a  safe- 
guard of  the  public  interest,  and  we  are 
disposed  to  enforce  it  according  to  its  spirit 
We  do  not  think,  however,  that  It  was  In- 
tended to  apply  to  a  case  like  this,  where  a 
sudden  and  unforeseen  emergency  confronts 
a  board  of  commissioners  after  it  has  regu- 
larly let  a  contract  for  a  public  building,  and 
where  it  is  to  be  desired  to  avoid  delay,  and 
not  to  put  a  new  contractor  on  the  work,  but 
to  have  the  work  continued  by  the  general 
contractor  for  the  constructioa  of  the  build- 


ing. In  such  a  case,  where  it  can  be  said 
that  the  new  work  la  but  an  Inddtat  of  a 
work  before  regularly  contracted  for,  and 
where  it  does  not  appear  that  the  act  of 
the  parties  was  a  mere  effort  to  evade  the 
statute,  we  do  not  tMnk  that  the  statute  is 
applicable."  The  court  also  said:  "Where 
the  parties  act  In  good  faith,  the  authority 
of  the  board  to  make  changes  without  com- 
plying with  the  statute  referred  to  should  be 
determined,  not  prtmarUy  by  the  cost  of  the 
change,  but  by  the  relation  that  the  change 
bears  to  the  main  work,  and  the  circumstanc- 
es that  confront  the  commissioners  when 
they  order  the  change." 

In  the  case  of  Mueller  v.  Eau  Claire  Coun- 
ty, 108  Wis.  304,  84  N.  W.  430,  the  conrt  said: 
"A  clause  in  the  contract  provides  that: 
'Should  said  committee,  at  any  time  during 
the  progress  of  the  work  of  said  heating 
plant,  require  any  alteration,  addition,  or 
omission  from  the  work  specified,  the  same 
shall  be  done,  and  shall  not  affect  or  avoid 
this  contract  and  will  be  added  to,  or  deduct- 
ed from,  the  contract  price,  as  may  be,  by  a 
fair  and  reasonable  valuation.'  Upon  this 
the  plaintlfFs  attempt  to  found  an  argument 
that  it  is  an  evasion  of  the  statute,  which 
says  that  the  board  shall  prepare  'complete' 
plans  and  specifications  for  the  work.  This 
'smacks  of  over-refinement'  It  is  the  clause 
usually  put  In  building  contracts  to  enable 
the  owner  to  make  changes,  correct  mistakes, 
or  cause  additions  or  omissions  in  order  to 
make  the  building  more  truly  conform  to  its 
intended  use.  It  must  be  construed  reason- 
ably, and,  80  construed,  would,  of  course, 
limit  the  changes  to  such  as  would  not  alter 
the  substantial  character  of  the  building,  or 
increase  Its  cost  to  an  unreasonable  amount" 

Our  Constitution  and  statutes  governing 
the  erection  of  public  buildings  do  not  pro- 
hibit the  contract  from  providing  for  neces- 
sary changes  In  the  plans  and  specifications ; 
and,  when  this  fact  is  considered  in  connec- 
tion with  the  principles  of  law  announced 
in  the  cases  above  referred  to  and  quoted 
from,  we  do  not  think  the  modification  made 
in  the  original  contract  for  the  erection  of 
the  annex  to  the  courthouse  rendered  the 
contract  void. 

When  the  original  contract  was  executed, 
the  Qnapaw  Club  building  was  situated  close 
to  the  proposed  annex,  and  it  was  deemed 
proper  to  provide  for  fireproof  windows  next 
to  that  building.  Subsequentiy,  the  county 
purchased  this  building  and  tore  it  down. 
The  fireproof  windows  then  became  unneces- 
sary, and  the  conn^  court  properly  changed 
the  contract  so  as  to  dispense  with  them. 

The  evidence  shows  that  the  public  needs 
required  that  the  annex  to  the  courthouse 
should  be  erected  as  expeditiously  as  pos- 
sible, and  that  it  would  cause  a  delay  of 
more  than  a  year  if  the  original  plan  of 
constructing  the  exterior  of  the  first  story 
of  Arkansas  granite  should  be  adhered  to. 
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The  BatesTlUe  stone  was  substitated  In  Its 
place,  and  the  sabstitQtion  made  no  difference 
whaterer  In  tbe  appearance  of  the  building, 
except  in  the  cQlor  of  the  stona  Both  stones 
were  suitable  for  the  erection  of  the  kind  of 
building  under  construction,  and  there  ap- 
pears to  be  no  difference  In  their  suitableness 
for  that  purpose  as  far  as  durability  Is  con- 
cerned. Therefore  It  was  entirely  proi)er 
to  make  this  change. 

The  building,  as  originally  contemplated, 
was  not  what  Is  commonly  known  as  steel 
construction,  but  was  a  combination  of  sted 
and  masonry  construction.  The  steel  con- 
tructlon  was  supported  on  brick  walls;  In 
other  words,  the  Interior  waUs  were  built 
of  brick.  On  these  brick  walls  were  to  be 
placed  steel  I-beams,  resting  from  one  brick 
wall  to  another  at  intervals  of  from  six  to 
ten  feet  On  top  of  that  was  placed  a  r^n- 
forced  concrete  slab.  The  roof  was  to  be  con- 
structed in  like  manner,  except  that  it  was 
to  be  made  of  cinder  concrete. 

The  change  to  reinforced  concrete  construc- 
tion gave  about  6,000  square  feet  of  addi- 
tional floor  space.  The  eTldence  shows  that 
the  reinforced  concrete  construction  makes  a 
better  kind  of  building  than  the  construction 
under  the  original  plan,  because  the  building 
is  put  up  Independently  of  the  walls,  and  the 
Interior  arrangement  of  the  building  can  be 
easily  changed.  Under  the  plan  of  the  origi- 
nal construction,  the  Interior  arrangement  of 
the  building  could  not  be  changed,  because 
the  brick  wall  supported  the  buUdlug.  The 
testimony  shows  that  the  reinforced  concrete 
construction  was  as  durable  as  that  provided 
for  under  the  original  plan,  and  that  the  In- 
terior arrangements  of  the  building  can  be 
easily  changed  under  the  altered  construc- 
tion, for  the  simple  reason  that  the  parti- 
tions are  carried  independent  on  each  floor 
and  that  the  interior  wall  can  be  shifted 
about  in  any  way  required.  Under  the  origi- 
nal plans  and  specifications,  the  work  was 
let  to  Campbell  for  the  sum  of  $565,987.  Un- 
der the  contract  as  modified,  the  county  was 
allowed  the  sum  of  $9,551  on  account  of  the 
changes  made  in  the  copstructlon  of  the 
building.  No  change  has  been  made  In  the 
general  plan  of  the  building.  It  presents 
the  same  general  appearance,  both  on  the 
Interior  and  exterior  of  the  building,  except 
that  the  color  of  the  stone  on  the  first  floor 
Is  different  The  substantial  character  of 
the  building  remains  as  it  was  under  the 
original  plans  and  spedflcatlons. 

When  we  consider  the  cost  of  the  change 
as  compared  with  the  cost  of  the  whole  build- 
ing under  the  original  contract  and  the  re- 
lation of  the  changes  made  to  the  whole 
building,  and  the  necessity  for  the  same,  as 
well  as  the  conditions  which  confronted  the 
county  court  and  the  courthouse  commission- 
er, inducing  them  to  make  the  change,  we 
are  of  the  opinion  that  under  the  terms  of 
the  original  contract  providing  tor  changes 


in  the  building  during  the  progress  of  the 
work,  they  had  a  right  to  make  theee  duuig- 
es,  and  that  they  did  not  iwider  the  contract 
void.  We  do  not  mean  to  hold  that  tbej 
had  a  right  to  change  the  general  plans  ot 
the  building  and  construct  a  building  ot 
wholly  different  kind  and  character  from 
that  provided  for  under  the  original  contnct 
To  do  80  would  be  a  palpable  evasion  of  tbe 
Constitution  and  statute  regulating  the  eree- 
tlon  of  public  buildings,  and  would  constUnte 
fraud.  But  we  do  not  think  the  cbanges 
made  In  the  erection  of  the  oonrthooae  annex 
were  of  that  character,  and  are  of  tbe 
opinion  that  they  did  not  change  the- sub- 
stantial character  and  general  plan  of  the 
building. 

[2]  It  is  also  contended  by  appellant  that 
the  (Ganges  and  modifications  made  in  tbe 
original  contract  were  procured  by  fraud. 
The  county.  Judge,  the  courthouse  oonunlB- 
sloner,  the  arcliitect  and  the  contractor  all 
testified  that  the  reduction  made  on  ac- 
count of  the  changes  is  fair  and  adeqaate, 
and  represents  the  difference  in  cost  of  con- 
struction. They  say  that  the  changes  were 
made  honestly  and  in  good  faith  and  because 
it  was  necessary  to  do  so  In  order  not  to 
unduly  delay  the  erection  of  the  building. 

The  evidence  on  the  part  of  the  appellees 
shows  that  the  Batesville  stone  was  placed 
In  the  first  story  before  this  suit  was  com- 
menced, and  that  the  change  in  the  interior 
construction  from  steel  and  masonry  to  rein- 
forced concrete  was  practically  completed  be- 
fore the  suit  was  instituted.  The  contractor 
testified  that  on  this  account  he  Icnew  exact- 
ly what  the  changes  cost  and  that  he  did 
not  charge  any  profit  to  the  county  but  only 
required  the  county  to  pay  him  the  actual 
cost  of  construction,  as  far  as  these  changes 
are  concerned.  He  took  up  the  plans  and 
specifications  in  detail  and  showed  what  the 
work  actually  cost  He  also  took  the  origi- 
nal plans  and  spedflcatlons  and,  in  a  detailed 
manner,  showed  what  the  cost  would  have 
been  under  them.  He  said  the  reductions 
allowed  to  the  county  actually  represented 
the  difference  in  cost  of  construction.  Wit- 
nesses who  were  engaged  In  cut  stone,  mar- 
ble, and  granite  work  in  Little  Rock,  Ark., 
testified  that  they  were  familiar  with  the 
prices  of  Arkansas  granite  and  Batesville 
stone,  and  Imew  tbe  difficulties  In  procuring 
the  Arkansas  granite.  They  took  the  de- 
tailed plans  and  spedflcatlons  of  the  original 
contract  for  tbe  Arkansas  granite,  and  tbe 
detailed  plans  and  spedflcatlons  under  which 
the  Batesville  stone  was  substituted  for  the 
Arkansas  granite,  and,  after  figuring  and 
estimating  tbe  difference  in  the  cost  of  the 
two  stones,  say  that  the  reduction  allowed 
the  county  by  the  contractor  was  fair  and 
represented  the  actual  difference  in  the  cost 
of  substituting  the  Batesville  stone  for  the 
Arkansas  granite. 

Other  witnesses  who  had  had  great  ei- 
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p«ilcnoe  in  Constrncttng  bnlldlnga  of  rda> 
forced  concrete  took  up  the  original  plans 
and  tbe  changed  plans  in  detail,  and  testi- 
fied that  tbe  reduction  made  represented 
the  actual  difference  in  the  cost  of  substitut- 
ing reinforced  concrete  tor  steel  and  masonry 
construction  on  tbe  interior  of  the  building. 
Tbe  testimony  shows  that  the  change  gave 
an  additional  floor  space  of  6,000  feet,  and 
that  tbe  reinforced  concrete  construction  was 
as  durable  and  more  desirable  than  the  con- 
struction provided  for  in  the  original  con- 
tract because  the  Interior  arrangement  of 
the  rooms  could  be  changed  U  it  became  de- 
sirable In  the  future  to  do  so.  Opposed  to 
this  is  the  testimony  of  appellant's  witnesses 
as  to  the  difference  of  the  cost  of  the  build- 
ing, as  originally  planned,  and  of  tbe  same 
as  changed.  None  of  these  witnesses  took 
up  the  plans  and  spedflcatlons  in  detail  and 
figured  as  to  tbe  difference  in  cost  They 
only  testified  in  a  general  way  that  the 
cost  would  have  been  much  less  under  the 
original  plans  and  specifications.  One  of 
them  frankly  admitted  that  his  estimate 
was  only  a  guess,  and  the  others  admitted 
that  their  testimony  was  not  based  upon  an 
examination  of  the  detailed  plans  and  speci- 
fications, bat  was  made  from  their  general 
knowledge  of  the  matter. 

Without  meaning  in  any  way  to  reflect 
upon  their  integrity  and  honesty  of  purpose, 
we  do  not  think  that  the  general  declarations 
made  by  them  are  suffldeut  to  overcome  the 
testimony  given  by  the  witnesses  for  the 
appellees,  as  above  set  forth,  and  established 
fraud.  We  have  not  attempted  to  set  out 
iu  detail  tbe  testimony  of  the  witnesses 
on  the  question  of  fraud.  To  do  so  would 
extend  the  opinion  beyond  reasonable  limits 
and  could  serve  no  useful  purpose.  The 
testimony  is  set  out  at  length  In  the  ab- 
stracts of  both  parties,  and  we  have  careful- 
ly and  patiently  considered  It  and  weighed 
It  In  all  its  bearings,  and  have  reached  the 
conclusion  that  the  finding  of  the  chancellor 
In  favor  of  appellees  Is  not  against  the  pre- 
ponderance of  the  evidence. 

[3]  It  Is  weU  settled  In  this  state  that  the 
findings  of  fact  made  by  a  chancellor  will 
not  be  disturbed  on  appeal  unless  they  are 
against  the  clear  preponderance  of  the  evi- 
dence. 

The  decree  will  therefore  be  affirmed. 


PRICKBTT  et  nx.  V.  WILIilAMS. 
(Supreme  Court  of  Arkantas.     Dec.  1,  lOlS.) 
1.  MoBTOAOKS    a    32*)— Abbolutk    Dikd   as 

MOBTOAGE>— EVIDKNCE. 

A  deed  absolute  in  form  will  be  construed 
to  be  intended  as  a  mortgage  if  the  proof  of 
such  intent  U  clear,  unequivocal,  and  convinc- 
ing. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |§  60-m,  84-94 ;   Dec.  Dig.  §  32.*] 


2.  UsuBT  (S  116*)  — Pabol  Bvidbnob  — As- 

lassiBiurr. 

Parol  evidence  is  admissible  to  ihow  that 
a  contract  for  tbe  purchase  and  resale  of  land 
is  a  mere  cloak  for  usury. 

[Ed.  Note. — For  other  cases,  see  Usury,  CSent 
Dig.  i  326 ;   Dec.  Dig.  S  115.*] 

8.  Appeal  awd  Brbob  (|  842*)  —  Rbvibw — 

QuKsnoRS  OF  Fact. 

In  a  suit  to  liave  a  conveyance  declared  a 
usnrioDB  mortgage,  evidence  held  to  make  a 
question  of  fact  for  the  trial  court  as  to  wheth- 
er defendant  loaned  plaintiff  the  money  with 
which  to  carry  out  a  contract  of  purchase  with 
a  third  person  taking  a  deed  aa  security,  or 
whether  ne  purchased  the  land  from  the  third 
person  and  resold  it  to  plaintifC 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3316-^330;    Dec.  Dig.  S 

4.  Appeal  akd  Ebbob  d  1009*)— Review- 

QmecmoNs  of  Fact. 

The  chancellor's  findings  of  fact  will  not  be 
disturbed  on  appeal  unless  against  the  prepon- 
derance of  the  evidence. 

lEjd.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  8970-3978;    Dec.  Dig.  f 

Appeal  from  Logan  Chancery  Court;  7.  V. 
Bourland,  Chancier. 

Suit  by  A.  O.  Prickett  and  wife  against 
Charles  X.  Williams.  From  a  decree  dismiss- 
ing the  complaint,  plaintiffs  appeal.  Af- 
firmed. 

Bobt  J.  Whlte^  of  Paris,  for  appellants. 
Anthony  Hall,  of  Paris,  for  appellee. 

HART,  J.  In  tbe  wring  of  1911,  T.  M. 
Downs  made  an  agreement  with  A.  G.  Prick- 
ett to  sell  and  convey  to  him  130  acres  of 
land,  and  the  price  agreed  ui>on  was  |1,750 ; 
$300  of  the  purcliase  money  was  paid  down, 
and  the  balance  of  $1,450  was  to  be  paid  on 
January  1,  1913.  Downs  executed  a  deed 
to  A,  6.  Prickett  for  90  acres  of  the  land  and 
to  his  wife  for  the  remaining  40  acres.  The 
deeds  were  deposited  by  Downs  with  Charles 
X.  Williams  to  be  delivered  to  Prickett  upon 
the  payment  of  the  balance  of  the  purchase 
money  on  January  1,  1912,  and  it  was  un- 
derstood that  if  the  money  was  not  paid  on 
that  date  the  deeds  were  not  to  be  deliver- 
ed, and  the  verbal  contract  of  sale  was  to  be 
canceled.  Prickett  entered  Into  possession 
of  tbe  land,  but  failed  to  make  the  payment 
on  the  1st  day  of  January,  1912.  When 
Prickett  failed  to  pay  tbe  balance  of  the 
purchase  money  on  January  1,  1912,  it  was 
agreed  that  Downs  should  make  a  deed 
to  Charles  X.  WlUiams  to  the  land  for  $1,- 
460,  which  was  done.  WlUlams  made  a 
contract  in  wriOng  with  Prickett,  whereby  he 
agreed  to  make  him  a  deed  to  the  lands  in 
question  on  a  payment  to  Iiim,  on  or  before 
June'l,  1912,  of  the  sum  of  $1,550;  and  tbe 
agreement  provided  that  if  the  payment  was 
not  made  on  or  before  that  date  the  contract 
should  be  of  no  effect  This  suit  was  Insti- 
tuted by  Prickett  and  his  wife  against  Wil- 
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Hams,  and  its  object  and  purpose  is  to  bare 
the  conveyance  from  Downs  to  WllUams  de- 
clared to  be  a  mortgage,  and  the  debt  which 
It  was  given  to  secure  is  alleged  to  be  nsnrl- 
ons.  The  chancellor  held  that  the  transac- 
tion complained  of  was  a  sale  and  not  a  loan 
of  money  from  Williams  to  Prickett.  A  de- 
cree was  accordingly  entered,  dismissing  the 
complaint  for  want  of  eqnity,  and  the  case  is 
here  on  appeal. 

[1,  2]  The  appeal  raises  the  question  as  to 
whether  the  alleged  contracts  of  purchase 
and  of  resale  were  a  mere  cover  for  a  loan. 
We  hare  held  that  a  deed  absolute  In  form 
will  be  construed  to  be  Intended  as  a  mort- 
gage In  effect  if  the  proof  of  such  intent  la 
clear,  unequivocal,  and  convincing.  Orlffln 
T.  Welch,  88  Ark.  336,  114  S.  W.  710;  Rush- 
ton  V.  McIUvene,  88  Ark.  299,  114  S.  W.  709. 
We  have  also  held  that  parol  evidenoe  is  ad- 
missible to  show  that  contracts  of  purchase 
and  of  resale  of  land  may  be  a  mere  cloak 
for  usury.  Lowe  v.  Loomls,  63  Ark.  454,  14 
S.  W.  674 ;  TUlar  v,  Cleveland,  47  Ark.  287, 
1  S.  W.  616. 

[3]  Prickett  testified  that  he  borrowed  the 
$1,450  from  Williams  to  pay  Downs  for  the 
land,  and  that  he  was  to  pay  him  $100  bonus 
and  10  per  cent  Interest  That  the  deed 
was  executed  by  Downs  to  Williams  for  the 
pnrpose  of  securing  the  latter.  Prickett  stat- 
ed that  the  contract  with  ynUiams  purport- 
ing to  resell  the  land  to  him  was  executed  on 
the  8th  day  of  January,  1912,  before  the 
deed  from  Downs  to  WllUams  was  execut- 
ed and  delivered. 

T.  M.  Downs  testified:  "After  Mr.  Prick- 
ett failed  to  pay  the  balance  of  the  pnr«>hase 
money  on  the  land  on  the  Ist  of  January, 
1912,  he  came  to  me  and  said  that  he  had 
made  arrangements  to  get  the  money  from 
Mr.  Charles  X.  Williams  to  pay  me.  We 
then  went  down  to  the  bank,  of  whidi  Mr. 
Williams  was  cashier,  to  talk  over  the  mat- 
ter, and  Williams  said  that  he  wonid  not 
have  anything  to  do  with  the  matter  unless 
all  the  strings  were  cut  loose.  He  said:  'I 
will  take  up  the  deal,  but  all  strings  will 
have  to  be  cut  loose  on  that  place,  and  I  will 
have  to  have  the  deed  direct  to  me.'  I  exe- 
cuted a  deed  to  WllUams  for  the  land,  and 
he  paid  me  $1,450.  I  do  not  know  that  I  un- 
derstood at  any  time  that  I  was  seUing  the 
land  to  Williams.  I  understood  the  agree- 
ment between  Prickett  Williams,  and  my- 
self to  be  tbat  I  would  have  to  make  Wil- 
liams a  deed  for  the  place,  as  I  was  looking 
tq  him  for  the  money;  but  I  thought  I  was 
carrying  out  my  original  deal  with  Prickett 
WllUams  executed  a  written  contract  to 
Prickett  whereby  the  latter  was  to  pay  him 
$1,650  for  the  land." 

Charles  X.  Williams  testified:  "Prickett 
applied  to  me  to  borrow  money,  both  as 
cashier  of  the  bank  and  as  a  private  individ- 
ual, and  I  refused  to  lend  it  to  him.  My 
grandfather  owned  and  settled  the  land  in 


qneation,  and  I  was  porfeetly  fsmillar  with 
it  I  never  agreed  to  lend  him  money  to  pay 
off  the  balance  due  on  the  land.  I  taU  him 
I  thought  he  had  agreed  to  pay  too  much 
money  for  the  place;  he  having  agreed  to 
pay  $1,760  for  it  and  having  already  paid 
$300  of  this  amount  I  boni^t  the  land  from 
Mr.  Downs  and  paid  him  $1,460  fbr  It  I 
then  agreed  to  sell  it  to  Mr.  Prickett  for$l,- 
860." 

Mrs.  Mattie  Edwards  testifled:  'T.  beaid 
part  of  the  conversation  between  Mr.  Wil- 
liams and  Mr.  Prickett  In  regard  to  the  land 
In  question,  but  did  not  pay  much  attention 
to  it  I  heard  enough  of  the  convenation 
between  them  to  know  that  Mr.  Prickett 
wanted  to  borrow  money  and  Mr.  Willlama 
refused  to  lend  it  to  him.  Mr.  Williams  said 
the  only  way  he  would  have  anything  to  do 
with  the  transaction  would  be  to  bny  the 
land  outright" 

Dorsey  Yancy  teetifled  that  he  was  a  ten- 
ant on  Ute  place,  and  that  Prickett  told  him 
that  he  had  arranged  things  vrith  Mr.  WO- 
Hams;  that  a  deed  had  been  made  to  the 
land  to  Mr.  WllUams  for  so  much  mon^, 
and  that  he  had  a  contract  with  Williama 

[4]  Thns,  it  will  be  seen  that  it  is  a  ques- 
tion of  fact  whether  or  not  WUUams  bought 
the  land  and  then  contracted  to  resell  it  to 
Prickett  or  whether  the  transaction  was  a 
mere  cloak  for  usury.  The  testimony  of  Wil- 
liams and  Prickett  in  regard  to  ttie  trans- 
action is  in  direct  and  irreconcilable  conflict 
WhUe  Downs  testifies  that  be  understood 
that  Williams  was  Inidlag  money  to  Prickett 
with  which  to  pay  blm  the  balance  of  the 
purchase  price  of  the  land,  be  also  states 
that  Williams  said  that  he  would  have  notb- 
Ing  to  do  with  the  matter  unless  aU  the 
strings  were  cut  loose  and  a  deed  was  made 
direct  to  himself.  He  further  stated  that 
he  did  not  know  what  Williams  meant  by 
saying  that  all  the  strings  must  be  cut  loost 
It  is  evident,  however,  from  WilUams'  testi- 
mony, and  that  of  Mr&  Edwards,  that  be 
meant  that  he  wonld  not  have  anything  to 
do  with  the  matter  nnless  the  contract  be- 
tween Dovms  and  Prickett  was  canceled,  la 
which  event  he  wonld  purchase  the  land  him- 
self and  resell  it  to  Prickett  provided  Qie 
terms  could  be  agreed  upon.  While  Mrs. 
Edwards  testified  that  she  did  not  pay  mach 
attention  to  the  conversation  between  Prick- 
ett and  Williams,  she  does  state  that  Prick- 
ett was  trying  to  borrow  money  from  Wil- 
liams, and  that  WlUlams  refused  to  lead  It 
to  him.  She  also  says  Mr.  Williams  said  tbe 
only  way  he  would  have  anything  to  do  witb 
tbe  place  was  to  bny  it  outright  Under 
this  state  of  the  pnxrf,  the  dianceUor  foond 
that  the  transaction  in  question  was  a  par- 
diase  by  Williams  from  Downs  and  a  re- 
sale by  WllUams  to  Prickett  and  that  it  was 
not  a  loan  of  money  from  Williams  to  Prick- 
ett It  is  weU  settled  tbat  the  findings  of 
fact  made  by  a  chanceUor  will  not  be  db- 
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tarbed  on  appeal  nnlesa  against  the  prepon- 
derance of  the  evidence. 
It  follows  that  the  decree  most  be  affirmed. 


WESTBBN  UNION  TELEORAPH  CO.  r. 

HEABN. 

(Supreme  Court  of  Arkansaa.    Nor.  17,  1913.) 

1.  Teixohaphs  ako  Tklefhouss  (|  73*)— 
TsANSMissioR  or  MEaaAQES  —  Dxi.at  —  As- 
BxesuiENT  or  Daxaqeb. 

In  an  action  for  damages  for  delay  in 
tranimittins  a  death  message,  evidence  of  neg- 
ligence held  sufficient  to  go  to  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  76;  Dec.  Dig.  i 
73.*] 

2.  ^ELXORAFHS    AND     TSUEFHOItKB    ({     66*)  — 

Tbansmibsion  or  Messages— Dklat. 

Where  a  telegraph  company  accepted  a 
death  message  on  Sunday  and  transmitted  it  to 
within  a  short  distance  of  the  destination  be- 
fore 2  o'clock  in  the  afternoon,  and  the  message 
was  not  delivered  until  8  o'clock  the  following 
morning,  the  telegraph  company  has  the  burden 
of  explaining  and  excusing  its  unreasonable  de- 
tay. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  61-68;  Dea  Dig. 

5.  Tbi.e(»aphs  and  Telephones  (i  38*)— De- 
i^T  IN  TBANsmssiON  or  Message— Excuse. 

Where  a  telegraph  company  accepted  a 
death  message  for  transmission  on  Sunday,  and 
it  was  not  transmitted  because  of  a  defect  in 
the  line,  the  fact  that  the  lineman  refused  to 
repair  it  on  that  day  will  not  alone  excuse  the 
company ;  for,  having  accepted  the  message,  it 
was  bound  to  use  reasonable  diligence  and  is 
chargeable  \dth  the  lineman's  negligence. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  I  33;  Dec.  Dig.  f 
88.*] 

4.  Appeal  and  Bbbob  ({  882*)— Fbbsons  En- 
titled TO  Allege  Ebbob. 

In  an  action  against  a  telegraph  company 
for  damages  for  delay  in  the  transmission  of  a 
death  inessage,  where  proof  of  the  giving  of 
written  notice  within  60  days  o!  Intention  to 
claim  damages  for  delay  was  excluded  on  the 
company's  objection,  it  cannot  urge  on  appeal 
the  failure  to  give  notice  as  ground  for  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3591-3610;  Dec.  Dig.  i 
882.*] 

6.  txleobaphs  and  telephones  (|  54*)— 
Daiiaoes    fob    Negligent    Delay- Con- 

TBACTS    LnCTINO    LlABILITT. 

While  common  carriers  mar  stipulate 
against  contractual  or  common-law  liabilities,  it 
is  against  public  policy  to  allow  them  by  con- 
tract to  protect  themselves  from  liability  for 
their  own  negligence,  and  hence  a  stipulation 
on  a  telegraph  blank  limiting  damages  for  de- 
lay to  $50  is  ineffectuaL 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  39-17 ;  Dec.  Dig. 

t,  Teleobaphs  and  Tklephones  a  64*)— 
Damages  fob  Delay- Statute. 

Under  Kirby's  Dig.  !  7947,  providing  that 
telegraph  companies  shall  be  liable  in  damages 
for  mental  aaguish  or  suffering,  for  negligence 
in  transmitting  or  delivering  messages,  and  that 
the  jnry  may  award  such  damages  as  they  con- 
clude resulted  from  negligence,  a  stipulation  in 


telegraph  blanks  limiting  damages  for  delay  to 
$60  is  ineffectual  to  so  limit  the  recovery  for 
negligence  in  transmitting  a  death  message. 

[Ed.  Note.^For  other  eases,  see  Telegraphs 
and  Telephonea,  Cent  Dig.  if  89-47 ;  Dec.  Dig. 
i  64.*] 

Appeal  from  Oircnlt  Court,  Pike  County; 
Jeff.  T.  Cowling,  Judge. 

Action  by  Mrs.  Jennie  Heam  against  the 
Western  Union  Teleg^ph  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  H.  Fearons,  of  New  York  City,  Rose, 
Hemingway,  Cantrell  ft  Loughtwrongh,  ot 
LitCle  Bock,  and  W.  C.  Bodgers,  of  Nash- 
ville, for  apptellant  S.  S.  Langley  and  A.  P. 
Steel,  boUi  of  Mnrfreesboro,  for  appellee. 

Mcculloch,  C.  J.  TI»e  plaintiff,  Mrs. 
Jennie  Heam,  instituted  this  action  against 
the  Western  Union  Telegraph  Company  to  re- 
cover damages  on  account  of  alleged  negli- 
gent failure  of  appellant  to  deliver  a  tele- 
gram apprising  plaintiff  of  the  death  of  her 
father.  She  alleges  and  attempts  to  prove 
that,  U  the  telegram  had  been  delivered  with 
reasonable  promptness,  she  could,  and  would, 
have  reached  the  place  where  her  father  died 
In  time  to  attend  the  funeral,  and  that  she 
suffered  mental  anguish  by  reason  of  being 
deprived  ot  that  privilege.  The  plaintiff 
lived  at  Boseboro,  Ark.,  a  point  on  the  rail- 
road north  of  Gurdon,  and  her  father,  R.  B. 
Alexander,  lived  at  Whelen,  Ark.,  a  railroad 
point  south  of  Gurdon.  Her  father  died  at 
Whelen  early  In  the  morning  on  Sunday, 
October  6,  1912,  and  about  10  o'clock  that 
morning  one  Stone  delivered  to  defendant's 
telegraph  operator  at  that  place  a  message 
directed  to  plaintiff  In  the  following  lan- 
guage :  "Father  died  about  1  o'clock.  Come 
at  once."  The  customary  toll  was  paid,  and 
the  message  was  accepted.  If  the  message 
had  been  delivered  at  any  time  prior  to  7 
o'  clock  a.  m.  Monday,  October  7th,  plain- 
tiff could  have  gotten  a  train  at  Boseboro, 
which  would  have  carried  her  to  Whelen  in 
time  to  reach  there  several  hours  before  the 
funeral  occurred ;  but  the  telegram  was  not 
delivered  until  shortly  'after  8  o'clock  on 
October  7th,  which  was  too  late  to  get  a  train 
or  any  other  mode  of  conveyance  to  the 
scene  ot  the  funeral.  The  body  could  not  be 
kept  over  another  day,  and  plaintiff  was 
thus  deprived  of  the  privilege  of  attending 
her  father's  funeral.  She  recovered  damages 
at  the  trial  In  the  sum  of  $250,  and  the 
amount  of  the  verdict  Is  not  challenged  as 
being  excessive.  The  operator  at  Whelen 
transmitted  the  message  to  Little  Bock,  and 
thence  It  was  sent  to  Gurdon,  reaching  there 
about  2  o'clock  p.  m.  Sunday.  It  was  sent 
over  the  railroad  wire,  because  of  the  tact 
that  the  commercial  wire  was  not  in  use 
except  during  the  office  hours  for  that  day, 
which  were  limited  to  the  hours  between  8 


•For  other  ewas  sea  same  topic  and  ssctton  NUUBBB  in  Dao.  Dig.  A  i 
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a.  m.  and  10  a.  m.  and  from  4  p.  m.  to  6 
p.  m.  The  Gordon  operator  attempted  to  for- 
ward tbe  message  to  Boseboro,  bat  found  the 
wires  down,  and  an  effort  was  made  to  have 
the  wires  repaired,  but  the  linemen  on  duty 
at  that  place  refused  to  work  because  It  was 
Sunday.  The  operator  also  testified  that  he 
tried  to  telephone  the  message  to  Roseboro, 
but  found  that  the  tekphone  wire  to  Gurdon 
was  also  out  of  use.  The  message  was  sent 
through  early  Monday  morning  soon  after  the 
telegraph  line  was  repaired  and,  as  before 
stated,  was  delivered  about  8  o'clock,  but 
too  late  for  plaintiff  to  catch  the  morning 
train.  There  is  evidence  to  the  effect  that 
the  telegraph  wire  between  Gurdon  and  Bose- 
boro went  down  on  the  evening  or  night  of 
October  5th. 

[1, 2]  We  are  of  the  opinion  that  the  evi- 
dence was  sufficient  to  sustain  a  finding  of 
negligence  which  warranted  the  award  of 
damages  and  that  the  court  did  not  err  in 
refusing  to  give  a  peremptory  instruction. 
There  was  an  unreasonable  delay  in  trans- 
mitting and  delivering  the  message,  and  the 
burden  was  on  the  defendant  to  account  for 
the  delay  so  as  to  free  itself  of  the  charge  of 
negligence.  Western  Union  Telegraph  C!o.  ▼. 
Chilton,  100  Ark.  296,  140  S.  W.  26.  The 
message  reached  Gurdon  at  2  o'dodc  p.  m. 
on  Sunday,  and  appellant  had  from  then  un- 
til 7  o'clock  the  next  morning  to  forward 
and  deliver  it  in  time  for  the  train  which 
plaintiff  might  have  caught 

[3]  The  evidence  tends  to  show  that  the 
line  was  down  the  evening  before,  and  rea- 
sonable diligence  might  have  discovered  its 
condition  even  before  the  Sunday  hours  be- 
gan. There  was  no  attempt  to  show  that 
the  trouble  with  the  wires  was  discovered 
at  the  earliest  moment  and  effort  made  to 
repair  It  Western  Union  Telegraph  Co.  v. 
Bickerstaff,  100  Ark.  1,  138  S.  W.  997,  Ann. 
Cas.  1913B,  242.  But  be  that  as  it  may,  de- 
fendant having  accepted  the  message  on  Sun- 
day, It  was  its  duty  to  exercise  reasonable 
diligence  to  transmit  it  to  destination,  and 
It  does  not  free  itself  from  the  charge  of 
negligence  merely  by  showing  that  its  line- 
men on  duty  at  Gurdon  refused  to  work. 
The  trouble  with  the  line  might  have  been 
a  trifling  one  which  could  have  been  easily 
remedied  by  some  one  else.  The  fact  that 
it  was  Sunday  did  not  relieve  defendant  of 
exercising  diligence  to  repair  ite  line  and  de- 
liver a  message  which  it  had  rec^ved  for 
transmission,  and  the  fact  that  its  linemen 
refused  to  work  on  that  day  was  no  excuse 
for  falling  to  transmit  a  message  which  it 
had  accepted  for  that  purpose.  It  had  the 
legal  right  to  refuse  to  accept  messages  on 
Sunday,  but  having  done  so,  it  was  bound 
to  exercise  diligence  to  transmit  and  deliver 
the  same.  The  refusal  of  the  lineman  to 
perform  his  part  of  the  work  necessary  to 
complete  the  transmission  of  the  message  is 
dtiargeable  to  the  company  and  renders  It 


liable.    Arkansas  ft  Louisiana  By.  Co.  v.  Lee, 

79  Ark.  448,  96  S.  W.  148. 

[4]  It  ia  contended  that  the  plaintiff's  ac- 
tion must  fail  because  she  &lled  to  allege 
and  prove  that  she  gave  notice  to  the  com- 
pany within  60  days  of  her  intention  to 
claim  damages,  ^e  blank  upon  which  the 
message  was  written  contained  the  usual 
stipulation  that  "the  company  will  not  be  lia- 
ble for  damages  or  stetutoiy  penalties  in  any 
case  where  dalm  is  not  presented  in  writ- 
ing within  60  days  after  the  message  is  filed 
with  the  company  for  transmission.'*  It  is 
not  alleged  in  the  complaint  that  this  provi- 
sion of  the  contract  was  complied  with,  bat 
the  answer  contains  a  paragraph  denying 
that  the  contract  in  that  respect  was  com- 
plied with.  Thus,  notwithstanding  the  omis- 
sion of  such  an  allegation  in  the  complaint 
the  answer  set  up  this  failure  on  the  part 
of  plaintiff  to  comply  with  the  contract  as  a 
defense  to  the  action,  and  the  issue  was  thus 
tendered.  No  objection  was  made  to  the 
sufficiency  of  the  complaint  by  demurrw  or 
otherwise.  Counsel  for  appellant  in  their 
brief  call  attention  to  the  fact  that  during 
the  progress  of  the  trial,  the  plaintiff  offered 
to  introduce  testimony  to  the  effect  that  this 
clause  of  the  contract  was  complied  with, 
but  uiwn  their  objection  the  court  excluded 
the  testimony.  Appellant  by  its  own  act  in 
objecting  to  the  testimony,  eliminated  this 
Issue  from  the  case,  and  it  is  too  late  now  to 
raise  the  issue  for  the  first  time  here.  White 
V.  Moffett  168  S.  W.  605.  A  party  cannot 
on  appeal  teke  advantage  of  a  defect  in  the 
proof  which  was  brought  about  by  a  ruling 
of  the  court  made  at' ite  own  request 

[I,  I]  Nor  is  there  any  merit  in  the  conten- 
tion that  the  damages  must  be  limited  to  the 
sum  of  $50  by  reason  of  the  stipulation  to 
that  effect  in  the  contract  It  has  long  been 
the  rule  of  this  court  that  a  common  carrier 
cannot  lawfully  stipulate  for  exemption  from 
responsibility  on  account  of  negligence  of  its 
own  servants.  Bailway  v.  Lesser,  46  Ark. 
236.  Carriere  may,  for  a  reasonable  consider- 
ation, stipulate  against  contractual  or  com- 
mon-law liabilities,  express  or  implied;  but 
it  is  contrary  to  public  policy  to  permit  them 
to  stipulate  aerainst  responsibility  for  their 
own  acte  of  negligence.  Bailway  v.  Weakley, 
50  Ark.  397,  8  S.  W.  134,  7  Am.  St  Bep.  IM. 
Besides,  a  statute  of  this  state  expressly 
dedares  that  "telegraph  companies  doing 
business  in  this  stete  shall  be  liable  in  dam- 
ages for  mental  anguish  or  suffering,  even  In 
the  absence  of  bodily  injury  or  pecnniaiy 
loss,  for  negligence  in  receiving,  transmitting 
or  delivering  messages;  and  In  all  actions 
under  this  section  the  Jury  may  award  sadi 
damages  as  they  conclude  resulted  from  the 
negligence  of  the  said  telegraph  company." 
Klrby's  Digest  §  7947.  This  ia  a  positlTe 
statutory  provision  which  cannot  be  chang- 
ed by  contract  for  the  reason,  as  before 
stated,  that  it  is  contrary  to  public  policy  to 
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allow  a  pnbllc  service  corporation  to  stipulate 
against  liability  for  Its  own  negligence. 

There  are  objections  made  to  the  rulings  of 
the  court  In  giving  and  refusing  instructions, 
but  after  a  careful  consideration  of  the  rec- 
ord we  are  of  the  opinion  that  all  the  issues 
were  properly  submitted  to  the  Jury  and  that 
there  was  no  error.  A  discussion  of  each 
assignment  separately  Is  useless,  as  no  new 
question  is  Involved. 

The  case  was  properly  submitted  to  the 
Jury,  and  tha  evidence  Is  found  sufficient  to 
sustain  the  verdict,  so  the  Judgment  is  af- 
firmed. 


WESTBEN  UNION  TEI/EGRAPH  OO.-t. 
ALFORD. 

(Supreme  Conrt  of  Arkansas.     Dec.  8,  1913.) 

1.  Teucgbaphs  aitd  Telephones  ({  66*)— Se- 
lection o»  Route. 

If  the  initial  company  does  not  operate  a 
telegraph  line  to  destination,  a  sender  has  the 
right  to  select  the  route  beyond  such  company's 
last  receiving  office. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  23 ;  Dec.  Dig.  § 
66.*] 

2.  Teueobaphs  and  Teixphones  (I  65*)— Sx- 
UECTioN  OF  Route. 

Where,  though  the  Initial  telegraph  com- 
pany's lines  do  not  extend  to  the  nltimate  des- 
tination of  a  message,  there  is  a  continuous 
telegraphic  route,  the  sender,  by  selecting  the 
telegraph  as  a  means  of  transmission,  impliedly 
selects  that  means  over  the  whole  route,  and 
•  the  telegraph  company  is  liable  for  resulting 
damages  if  it  transmits  to  final  destination  by 
telephone. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  23;    Dec.  Dig.  i 

3.  TEI.EORAPHS     AND     TBIEPHONES     (g     64*)— 

Contracts— LnciTATioN  ot  Liability. 
A   limitation    of    the   company's    liability, 
contained  in  a  telegraph  blank,  to  the  sum  of 
$50,  is  not  binding  on  the  sender. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  gg  3&-47;  Dec.  Dig. 
i  64.*] 

4.  Telegraphs  and  Telephones  (g  66*)— 
Failure  to  Deliveb— Actions— Admission 
OF  Evidence. 

In  an  action  for  damages  for  mental  an- 
guish for  failure  to  deliver  an  Illness  message, 
which  was  telephoned  to  M.,  the  ultimate  des- 
tination, though  it  could  have  been  transmitted 
by  telegraph,  evidence  that  M.  was  then  quite 
a  cotton  market,  so  that  many  farmers  were  in 
town,  was  admissible  to  corroborate  evidence  of 
the  telegraph  operator  at  M.  that  if  the  mes- 
sage had  been  received  he  would  have  found 
some  means  of  getting  the  information  to  the 
sendee. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  gg  61-63 ;  Dec.  Dig. 
g  66.*] 

5.  Tbial  (g  82*)— Objections  to  Evidence— 
Specific  Objections. 

While  as  a  rule  a  general  objection  will 
raise  the  question  of  the  incompetency  of  evi- 
dence, if,  in  an  action  for  failure  to  deliver  a 
telegraph  message,  defendant  desired  to  object 
to  evidence  that  witnesses  would  hare  given  all 
inquirers  information  as  to  the  sendee's  where- 


abouts on  the  ground  that  the  witnesses  did  not 
show  that  they  were  in  town  when  the  message 
was  received,  the  court's  attention  should  have 
been  called  to  that  particular  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  194-210;   Dec.  Dig.  g  82.*] 

6.  Tkial  (8  84*)- Reception  of  Evidence- 
General  Objections. 

Ordinarily  a  general  objection  to  evidence 
is  sufficient  to  raise  the  question  of  its  com- 
petency. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  211-218,  220-222;   Dec  Dig.  g  84.*] 
Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Jeff,  T.  Cowling,  Judge. 

Action  by  Mrs.  Willie  Alford  against  the 
Western  Union  Telegraph  Company.     From 
a  Judgment  for  plaintiff,  defendant  appeals. - 
Affirmed. 

Geo.  H.  Fearons,  of  New  York  City,  Rose, 
Hemingway,  CantreU  &  Loughborough,  of 
Little  Rock,  and  W.  0.  Rodgers,  ot  Nashville, 
for  appellant  W.  P.  Feazel,  of  Nashville, 
for  appellee. 

McCULLOCH,  0.  J.  This  is  an  action  for 
damages  for  mental  anguish  growing  out  of 
the  alleged  negligence  of  appellant  In  falling 
to  deliver  a  telegram.  The  complaint  al- 
leged: That  appellant  was  a  foreign  corpora- 
tion and  operated  a  line  of  telegraph  from 
Vivian,  La.,  to  Asbdown,  Ark.,  and  at  the 
latter  place  connected  with  a  line  of  tele- 
graph owned  by  the  Memphis,  Dallas  &  Gulf 
Railway  Company  from  Ashdown  to  Mineral 
Springs,  Ark.  That  at  7  a.  m.  September 
30,  1912,  appellee's  brother,  T.  C.  Clark,  de- 
livered to  the  appellant  at  Vivian,  La.,  a  tele- 
gram addressed  to  appellee  at  Mineral 
Springs,  Ark.,  as  follows:  "Come  at  once, 
Amess  Is  very  low.  T.  0.  Clark."  That 
the  toll  for  the  message  was  paid,  but  ap- 
pellant whoUy  failed  and  neglected  to  trans- 
mit '  and  deliver  it  That  Amess  was  a 
brother  of  appellee  and  was  at  the  time  very 
low,  and  that  he  died  the  day  following  the 
filing  of  the  message  and  was  buried  the 
next  day  thereafter.  Damages  were  asked 
for  the  mental  pain  suffered  in  the  sum  of 
$1,500.  In  its  answer  the  appellant  denied 
that  its  line  connected  with  a  line  of  tele- 
graph owned  and  operated  by  the  railway 
company  from  Ashdown  to  Mineral  Springs; 
and  denied  that  it  ever  entered  into  any 
contract  with  appellee,  or  any  one  for  her, 
to  transmit  and  deliver  the  message  in  con- 
troversy, but  only  agreed  to  transmit  It  as 
far  as  its  lines  went  towards  its  destina- 
tion; denied  that  It  had  been  guilty  of  any 
negligence  In  its  transmission;  and  denied 
the  damages.  The  answer  alleged  that  by 
the  contract  with  the  appellee  it  was  made 
the  agent  of  the  sender,  without  liability,  to 
forward  the  message  over  the  line  of  any 
other  company  that  might  be  necessary. 

The  proof  on  the  part  of  appellee  was  to 
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tbe  following  effect:  That  it  the  message  had 
been  delivered  promptly  she  could,  and  would 
hare  gone  to  her  brother,  and,  had  the  mes- 
sage^ been  received  at  any  time  before  the 
funeral,  that  the  funeral  would  have  been 
delayed  until  after  her  arrival;  but  that 
the  message  had  never  been  received,  and 
she  was  not  advised  of  her  brother's  illness 
and  death  until  after  his  funeral;  that  there 
was  a  telegraph  line  maintained  along  the 
Memphis,  Dallas  &  Gulf  Railroad  from  Ash- 
down  to  Mineral  Springs  which  received  and 
transmitted  messages  for  the  public;  that 
the  telegraph  operator  at  Asbdown  was  the 
Joint  operator  of  the  railway  company  and 
the  appellant ;  and  that  these  companies  had 
a  common  office.  It  was  admitted  that  ap- 
pellant did  not  operate  its  linies  into  Mineral 
Springs,  and  the  proof  offered  by  it  was  to 
the  following  effect:  That  the  message  was 
routed  through  Asbdown  to  Hope  as  re- 
quired by  the  route  book,  and  that  the  oper- 
ator received  the  message  there  without  de- 
lay, but  never  transmitted  it  further  by  tele- 
graph, and  mailed  it  in  one  of  the  Western 
Union  envelopes  the  following  morning.  The 
operator  at  Hope  testified  that,  immediately 
after  the  message  was  received,  a  telephone 
call  was  put  in  for  the  telephone  operator 
at  Mineral  Springs  and  the  information  com- 
municated that  there  was  a  death  message 
for  appellee,  the  addressee.  The  operator  at 
Hope  testified  that  inquiry  was  made  several 
times  of  tbe  telephone  operator  at  Mineral 
Springs,  and  that  the  message  was  mailed 
the  next  day,  no  information  having  been 
obtained  about  addressee,  and  notified  the 
sending  office  that  the  message  could  not  be 
delivered,  but  tbe  sender  was  never  apprised 
of  that  fact  The  telephone  operator  at  Min- 
eral Springs  testified  that  she  received  the 
call  on  September  30th,  and  that  she  inquired 
of  several  business  men  In  town,  and  also 
of  tbe  postmaster,  but  received  no  informa- 
tion as  to  Mrs.  Alford's  address.  The  blank 
on  which  the  message  was  written  contained 
the  following  among  other  stipulations:  "The 
company  is  hereby  made  the  agent  of  the 
sender,  without  liability,  to  forward  this 
message  over  the  lines  of  any  other  company 
when  necessary  to  reach  its  destination."  In 
rebuttal,  appellee  offered  the  evidence  of  the 
telegraph  operator  at  Mineral  Springs,  who 
testified  what  his  custom  was,  in  tbe  dis- 
charge of  his  duty,  upon  the  receipt  of  a  tele- 
gram where  the  addressee  was  unknown  to 
him.  And  this  evidence  was  of  such  a  char- 
acter as  to  make  it  a  question  for  the  Jury 
whether  the  message  would  have  been  de- 
livered had  It  reached  the  telegraph  opera- 
tor at  Mineral  Springs  in  the  due  course  of 
transmission  and  tbe  operator  had  thereafter 
discharged  his  duty  in  making  inquiry  for 
the  appellee.  Appellee  did  not  live  in  Min- 
eral Springs,  but  lived  in  tbe  country  six 
miles  from  there,  and  the  message.  If  sent 
to  her  over  the  telephone  from  Mineral 
Springs,  or  If  she  had  been  called  over  tbe 


telephone,  could  have  reached  her  only 
through  tbe  telephone  of  a  Dr.  Holcombe, 
who  was  appellee's  neighbor,  as  appellee  bad 
no  telephone  in  her  home;  but  Dr.  Holcombe 
testified  that  It  was  his  costom  to  call  any 
neighbor  when-  wanted  ovw  tbe  tel^hone. 
Further  in  rebuttal,  one  H.  O.  Campbell  was 
permitted,  over  appellant's  objection,  to  tes- 
tify that,  during  tbe  latter  part  of  Septem- 
ber and  the  first  part  of  October,  Mineral 
Springs  was  a  good  cotton  market,  and  that 
much  cotton  was  received  there  during  that 
time.  The  court  also  admitted  the  testimony 
of  Claude  Johnson,  a  rural  mail  carrier, 
and  Mr.  Crump  Stewart,  a  farmer,  both  of 
whom  lived  in  Mineral  Springs,  to  the  effect 
that  they  knew  appellee  and  could  have  given 
her  'address  if  inquiry  had  been  nlade  of 
tben\.  The  Jury  returned  a  verdict  in  fiivor 
of  appellee,  assessing  damages  in  the  sum 
of  $350,  Judgment  was  entered  accordingly, 
and  an  appeal  has  been  dnly  prosecuted  to 
this  court' 

The  primary  and  controlling  question  in 
this  case  is  whether  appellant  telegraph  com- 
pany had  the  right  to  change  the  nature  of 
the  message  from  a  telegram  to  a  tdephone 
message  and  undertake  to  deliver  it  from  its 
nearest  office  to  destination  by  telephone^  or 
whether  it  should  have  continued  the  mes- 
sage and  sent  it  as  a  telegram  to  destina- 
tion over  the  line  of  a  connecting  telegraph 
company.  According  to  the  above  recitals, 
the  proof  shows  that  there  was  a  connecting 
telegraph  line  from  Asbdown  to  Mineral. 
Springs,  the  destination  of  the  message,  and 
that  if  it  had  been  sent  by  that  route  it 
wonld  have  been  delivered  to  the  addressee. 
On  the  other  hand,  the  testimony  is  sufficient 
to  warrant  a  finding  that  the  servants  of  the 
company  at  Hope  exercised  ordinary  care  to 
■deliver  the  message  by  telephone  to  appellee 
at  Mineral  Springs,  tbe  point  of  destination, 
but  failed  to  discover  her.  Tbe  court  re- 
fused to  instruct  the  Jury  to  the  effect  that 
if  the  company  exercised  ordinary  care  to 
deliver  the  message  by  telephone  from  its 
nearest  office  at  Hope  to  the  destination  at 
Mineral  Springs,  It  would  not  be  liable. 

[1]  No  cases  are  dted  expressly  deciding 
the  question  now  presented.  It  seems  to 
be  well  settled,  however,  by  the  autboritlea 
that  a  sender  of  a  telegraphic  message,  where 
the  initial  company  does  not  operate  a  line 
to  the  destination,  has  the  absolute  right  to 
select  tbe  route  beyond  the  destination  of  the 
company  receiving  the  message.  2  Joyce  on 
Electric  Law,  {  788B;  Western  Union  Tele- 
graph Co.  V.  McDonald,  42  Tez.  Civ.  App 
229,  95  S.  W.  691.  This  right  is  recognized 
by  the  clause  in  the  contract  which  express- 
ly stipulates  that  "the  company  is  her^y 
made  the  agent  of  the  sender,  without  lia- 
bility, to  forward  this  message  over  the  lines 
of  any  other  company."  If  the  recdvlng  car- 
rier of  tbe  message  is,  under  the  contract  to 
be  treated  merely  as  an  agent  of  the  sender 
over  the  connecting  line,  It  necessarily  foUofn 
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tbat  tbe  sender  has  the  absolute  right  to 
select  the  route. 

Now,  the  fnrther  inquiry  Is,  since  it  is  sem 
that  the  sender  has  the  right  to  select  the 
route,  whether  in  this  Instance  the  sender 
had  selected  a  continuous  telegraphic  route, 
or  whether  It  was  left  with  the  telegraph 
company,  at  Its  option,  to  select  another 
route  or  method— that  by  way  of  the  tele- 
phone. 

[2]  It  seems  to  us  that  the  only  reasonable 
view  is  that,  where  there  Is  a  conttnnous 
telegraphic  route,  and  the  sender  flies  tbe 
message  with  a  tdegraph  company,  that,  of 
Itself,  amounts  to  a  selection  of  the  continu- 
ous route,  and  such  selection  must  be  ob- 
serred  by  the  telegraph  company,  and  If  It 
adopts  another  route  contrary  to  this  selec- 
tion It  does  so  at  Its  peril. 

There  Is  a  distinct  difference  between  a 
telegraph  message  and  a  telephone  message, 
so  far  as  the  means  of  transmission  Is  con- 
c^ned.  Southern  Telephone  Co.  t.  King,  108 
Ark.  leo,  146  S.  W.  489,  89  L.  R.  A.  (N.  S.) 
402.  By  the  first  method  the  Identical  writ- 
ten words  of  the  sender  are  transmitted  and 
delivered  In  that  form;  whereas,  the  ordi- 
nary method  of  communication  by  telephone 
Is  for  the  carrier  to  furnish  tbe  means  of 
communication  and  tbe  sender  and  sendee 
converse  directly. 

Mr.  Gray,  In  his  work  on  Communication 
by  Telephone  (page  182),  gives  the  following 
as  the  scope  of  duty  of  a  telegraph  com- 
pany: "A  telegraph  company  does  not,  as 
the  government  does,  undertake  to  transport 
and  deliver  the  paper  upon  which  the  em- 
ployer writes  the  Intelligence  that  he  wishes 
to  have  communicated.  It  undertakes  to 
transmit,  with  the  aid  of  electricity,  the  in- 
telligence contained  tn  that  paper  to  the 
place  of  destination,  and  there  to  write  It 
,  out  and  deliver  it  to  the  person  addressed." 

In  a  decision  by  the  Missouri  Court  of  Ap- 
peals (Brashears  v.  Western  Union  Telegraph 
Co.,  46  Mo.  App.  433),  the  court  pointed  out 
this  definition  by  the  text-writer,  and  added 
that  such  "is  undoubtedly  the  usual  under- 
taking of  a  telegraph  company,  and,  In  the 
absence  of  a  special  contract  to  the  contrary, 
anything  short  of  it  would  be  a  failure  of 
duty  to  the  sender.  The  latter  has  the  right 
to  expect  and  demand  that  a  copy  of  the  mes- 
sage be  promptly  delivered  to  the  addressee 
In  person,  if  he  is  accessible." 

In  most  Instances  the  same  result  Is  ac- 
complished If  the  message  is  transmitted 
from  the  sender  to  the  sendee,  and  in  that 
case  no  damage  can  result.  But  where  both 
means  of  communication  are  open,  the  sender 
undoubtedly  has  the  right  to  choose  which 
method  he  will  employ,  and,  as  before  stated. 
It  is  dear  to  us  that  the  filing  of  a  tele- 
graphic message  Is  a  selection  of  that  route 
and  mode  of  communication. 

It  follows  that  if  appellant  Ignored  the 
selection  thus  made  by  the  sender  and  under- 
took to  send  by  another  method  and  route,  It 


is  liable.  If  the  forwarding  of  the  message  by 
the  route  selected  by  the  sender  would  havtf 
accomplished  a  delivery,  even  though  the 
company  exercised  ordinary  care  in  its  effort 
to  send  the  message  by  telephone  Western 
Union  Telegraph  Go.  T.  Turner,  94  Tex.  304, 
60  S.  W.  432. 

The  Instructions  of  the  court  were  con- 
formable to  this  view  of  tbe  law,  and  we 
think  the  case  was  correctly  submitted  to 
the  jury.  It  is  unnecessary  to  set  out  the 
instructions  or  discuss  them  at  length. 

[3]  Tbe  contract  contained  a  limitation  of 
liability  to  the  sum  of  fSO,  and  that  is 
pleaded  in  this  case.  But  the  question  is  de- 
cided adversely  to  appellant's  contention  in 
the  recent  case  of  Western  Union  Telegraph 
Co.  V.  Heam,  161  S.  W.  1025. 

It  is  insisted  that  the  court  erred  in  arl- 
mittlng  tbe  testimony  of  witness  Campbell, 
as  to  the  cotton  market  at  Mineral  Spriugii 
at  the  time  the  message  was  sent ;  and  also 
the  testimony  of  witnesses  Johnson  and 
Stewart,  to  the  effect  that  they  could,  and 
would,  have  given  to  all  inquirers  informa- 
tion as  to  the  whereabouts  of  Mrs.  Alford, 
the  appellee. 

[(]  The  testimony  of  witness  Campbell  is 
of  very  little  probative  force,  but  it  tended 
to  establish  the  fact  that  Mineral  Springs 
were  being  patronized  at  that  time  as  a  cot- 
ton market,  which  necessarily  brought  many 
farmers  to  town,  and  this  tended  to  corrob- 
orate the  testimony  of  the  telegraph  operator 
at  Mineral  Springs  in  his  statement  that,  if 
the  message  had  been  received,  he  could,  and 
would,  have  found  some  method  of  getting 
the  information  to  Mrs.  Alford  concerning 
the  message  so  that  it  could  be  delivered  to 
her. 

The  objection  now  urged  to  the  testimony 
of  witnesses  Johnson  and  Stewart  is  that 
they  did  not  show  that  they  were  in  Mineral 
Springs  on  the  day  and  at  the  hour  when  the 
message  was  sent,  and  for  that  reason  their 
testimony  was  Incompetent 

[t]  It  may  be  conceded  that  the  testimony 
was  not  competent  unless  the  witnesses  were 
in  position  at  the  time  to  have  been  Inquired 
of  concerning  the  residence  of  Mrs.  Alford ; 
but  we  do  not  think  that  the  objection  was 
made  tn  a  way  that  called  the  court's  at- 
tention to  it.  Each  of  the  witnesses  stated 
that  he  resided  in  Mineral  Springs  on  the 
day  that  this  message  was  sent ;  that  he  was 
acquainted  with  Mrs.  Alford  and  knew  where 
she  resided;  and  that.  If  inquiry  had  been 
made  of  him,  he  would  have  given  informa- 
tion as  to  where  she  lived  and  how  she  could 
be  communicated  with.  They  were  not  asked 
whether  they  were  in  town  and  on  the  streets 
that  day,  bat  we  think  there  is  a  fair  infer- 
ence from  their  testimony  that  they  meant 
to  say  that  they  were  in  a  position  on  that 
day  to  have  given  information  if  inquiry  had 
been  made  of  them.  At  any  rate,  we  think 
that  ftiimess  to  the  plaintiff  and  to  the  court 
demanded  that  attention  should  have  been 
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called  to  the  fact  that  objection  was  made 
On  that  ground.  Counsel  for  appellant  wait- 
ed until  the  final  question  was  asked  whether 
they  would  have  given  Information  concern- 
ing the  whereabouts  of  Mrs.  Alford  If  asked, 
and  then  they  made  a  general  objection  with- 
out specifying  the  grounds. 

[8]  We  do  not  overlook  the  well-settled  rule 
that  a  general  objection  Is  ordinarily  suffi- 
cient to  raise  the  question  of  Incompetency 
of  testimony;  but  the  appearance  of  the 
objection  In  this  record  as  a  general  one 
convinces  us  that  neither  the  court  nor  coun- 
sel had  In  mind  the  fact  that  these  witnesses 
had  not  been  sufficiently  specific  In  their 
statements  concerning  their  presence  at  a 
time,  and  place  where  Inquiries  would  likely 
have'  been  made  of  them.  If  we  were  to  sus- 
tain this  objection  now  and  reverse  the  case, 
it  would  be  upon  a  point  apparently  that  was 
not  urged  below. 

Upon  the  whole,  we  are  of  the  opinion  that 
the  case  was  fairly  tried,  and  that  appellee's 
case  was  fully  made  out  so  as  to  warrant 
the  verdict 

Affirmed. 

SMITH,  J.,  dlssentSL 


CONWAX  V.  CWURSBT. 
(Supreme  Court  of  Arkansas.     Dec.  1,  1913.) 

1.  Tbial  (J  262*)  — Ihstbuctionb  — SiTPPOBT 

in    EVIDKNCE. 

In  replevin  for  logs,  alleged  to  have  been 
cut  from  plaintiff's  land  while  in  the  possession 
of  a  lessee  under  a  clearing  lease,  where  there 
was  no  evidence  that  plaintiff  personally  had 
ratified  tlie  written  lease  by  his  agent  put  in  ev- 
idence, or  that  he  had  any  knowledge  of  it  un- 
til after  the  timber  bad  been  cut  and  removed, 
instructions  that  if  his  agent  had  leased  the 
land  and  plaintiff  knew  of  the  lessee's  occn- 
pancy  and  received  rent,  and  that  if  the  lessee 
m  good  faith  sold  the  timber  for  clearing  pur- 
poses, plaintiff  could  not  recover  were  without 
support  in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  it  606,  696-612;   Dec  Dig.  S  262.*] 

2.  Loos     AND      LOOOINO      (§     8*)  —  CLBABinO 

Lease— RioHTB  or  Pasties. 

An  agreement  for  the  rental  and  clearing 
of  timber  land  does  not  convey  title  to  the 
standing  timber  so  that  the  tenant  may  sell  it 
but  the  title  thereto  and  the  right  to  remove  it 
remains  in  the  owner,  though  if  the  owner  does 
not  remove  it  in  apt  time  the  tenant  may  de- 
stroy such  timber,  by  deadening  it  or  otherwise, 
as  is  necessary  to  clear  the  land. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §{  6-12;    Dec.  Dig.  |  3.*] 

3.  Afpbai.  and   Bbbob  ((  1031*)— Habuuess 
Ebbob  —  Pbesumption  or  Pbejudicb  — In- 

STBUCTIONS. 

Where  it  does  not  clearly  appear  from  the 
record  that  an  erroneous  instruction  was  harm- 
less, the  judgment  must  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4038-1046;  Dec.  Dig.  S 
1081.*1 

Appeal  from  Circalt  Court,  Chicot  County ; 
J.  R.  Yerger,  Special  Judge. 


Replevin  by  Francis  H.  Conway  against 
A.  T.  Conrsey.  Judgment  for  defendant  as 
to  part  of  the  property,  and  plalntlfl  appeals. 
Reversed. 

Appellant,  Francis  H.  Conway,  filed  a  re- 
plevin suit  before  a  justice  of  the  peace  for 
the  possession  of  one  lot  of  sawlogs  on  the 
yard  at  Indian  Station,  Chicot  county.  Ark., 
worth  $295.  He  filed  a  replevin  bond  and  ob- 
tained an  order  of  delivery  and  took  posses- 
sion of  the  logs  under  It  Judgment  was  ren- 
dered In  his  favor  at  the  trial  by  the  justice 
of  the  peace,  and  an  appeal  was  taken  by 
the  appellee  to  the  circuit  court  and  in  the 
trial  there  the  evidence  was  substantially  as 
follows: 

Appellant  testified  he  owned  380  acres  of 
land  In  Chicot  county,  and  that  the  logs  re- 
plevined  came  oft  his  land;  that  he  went 
over  his  land  and  bad  the  county  surveyor  to 
make  an  estimate  of  the  tlml)er  cut  and  re- 
moved therefrom,  and  he  found  that  some 
one  bad  cut  about  three  times  as  much  tim- 
ber as  was  embraced  In  this  suit  and  that  all 
of  the  land  was  practically  denuded  of  its 
timber ;  that  he  had  never  at  any  time  sold 
any  timber  to  any  one  nor  authorized  any 
one  to  sell  his  timber,  and  that  no  timber 
bad  been  disposed  of  except  for  the  purpose 
of  clearing  the  land;  that  he  had  never  giv- 
en Lewis  Keith  a  written  lease  for  any  part 
of  this  land,  and  he  had  never  authorised 
any  one  else  to  do  so ;  that  the  only  leases 
which  he  ever  made,  or  authorized,  provided 
that  the  land  should  be  cleared  by  deadening 
the  timber,  and  that  no  right  was  given  to 
remove  or  use  any  timber  except  for  fence 
posts  and  to  improve  the  place,  and  that  no 
clearing  was  required  to  be  done  except  as  It 
became  necessary  to  put  the  land  in  cultiva- 
tion, and  that  no  authority  was  ever  given 
to  any  one  to  sell  any  merchantable  timber. 

Mr.  Ward  testified  that  he  was  appellant's 
representative  In  renting  and  clearing  the 
land,  but  that  he  bad  never  been  given  any 
authority  to  authorize  any  use  of  the  timber 
except  for  clearing  the  land  and  improving 
It,  and  that  be  had  received  explicit  direc- 
tions from  appellant  that  no  timber  should 
be  sold ;  and  witness  stated  that  he  had  nev- 
er sold  any  timber  nor  authorized  the  sale 
of  any.  He  admitted,  however,  the  execution 
of  a  certain  lease  which  was  offered  In  evi- 
dence, and  which  reads  as  follows:  "This 
contract  entered  into  this  11th  day  of  March, 

1908,  by  and  between  Francis  H.  Conway, 
party  of  the  first  part,  and  Lewis  Keith,  par- 
ty of  the  second  part,  wltnessefh:  Party  of 
the  first  part  agrees  to  rent  party  of  the  sec- 
ond part  the  John  White  tract  of  land,  con- 
taining eighty-five  acres  cleared  and  tlmbei^ 
ed  land  for  the  term  of  five  years,  for  the 
sum  of  seventy-five  00-100  per  annum,  paya- 
ble the  1st  day  of  December,  each  year,  1903, 

1909,  1910,  1911,  1912,  out  of  first  cotton. 
Party  of  the  first  part  also  agrees  to  allow 
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pasty  of  the  second  part  tbe  privilege  of 
clearing  and  cnltlTating  all  the  land  he  can 
during  the  said  terms,  and  agrees  to  furnish 
what  wire  and  staples  that  may  be  necessary 
to  fence  said  lands.  Party  of  the  second 
part  agrees  to  pnt  said  land  in  good  cultivat- 
ing condition  and  keep  all  fences  in  good  re- 
pair and  put  up  all  fences  on  good  posts  and 
on  the  •  •  •  of  said  tract  with  no  ex- 
pense to  party  of  the  first  part  Also  agrees 
to  clear  at  least  forty  acres  of  timbered  lands 
In  good  cultivating  condition  during  the 
times  before  mentioned.  We  this  11th  day 
of  March,  1908,  set  our  hands  and  seaU. 
[Signed]  Francis  H.  Onway,  per  W.  W. 
Ward,  Agt  [Signed]  L.  W.  Keith.  Witness: 
[Signed]  I.  M.  Worthington,  Jr." 

Lewis  Keith  testified  that  he  owned  a  tract 
of  land  adjoining  the  Conway  land  which  he 
had  leased,  and  that  he  sold  the  timber  on 
Ills  own  land  for  ^150  and  sufildent  lumber 
with  which  to  bi)ild  a  house  on  the  Oonway 
lease  with  the  understanding  that  enough 
timber  should  be  cut  and  removed  from  the 
Oonway  lease  to  furnish  the  necessary  lum- 
ber for  building  the  house.  Keith  testified 
that  appellee  paid  him  the  $160  and  immedi- 
ately commenced  cutting  and  removing  tim- 
ber on  the  land  leased  by  witness  as  well  as 
on  that  owned  by  him.  He  further  testified 
that  he  notified  appellee  that  he  had  no  au- 
thority to  sell  any  timber  on  his  lease,  and 
that  he  had  not  done  so,  and  that  he  twice 
ordered  off  the  cutters  and  haulers  off  this 
lease,  and  tliat  after  he  had  done  so  the  sec- 
ond time  appellee  came  upon  tbe  land  with  a 
shotgun  and  announced  his  intention  to  cut 
the  timber;  whereupon  witness  notified  Mr. 
Ward,  who  in  torn  notlfled  the  appellant,  and 
this  suit  was  Immediately  begun.  Keith  fur- 
ther testified  that  appellee  offered  to  pay 
him  SCO  for  the  timber  cut  on  tills  lease,  but 
be  dedlned  to  receive  the  money  upon  the 
ground  that  he  had  not  sold  the  timber  nor 
been  authorized  to  sell  it.  He  further  stated 
that  he  had  never  moved  upon  tills  lease, 
nor  had  he  cleared  tbe  land  as  his  contract 
authorized  him  to  do,  and  that  when  the  con- 
troversy arose  over  the  timber  be  abandoned 
his  contract  and  made  no  attempt  to  clear 
the  land. 

Appellee  admitted  that  be  bad  cat  and  re- 
moved 80,000  feet  of  timt>er  from  this  lease, 
but  he  stated  that  the  other  timber  replev- 
Ined  came  off  of  Keith's  own  land  and  other 
lands  on  which  he  had  bought  the  timber, 
bu(  he  denied  that  he  cut  any  timber  on  ap- 
pellant's land  except  from  the  Keith  lease. 
He  further  testified  that  66,000  feet  of  lum- 
ber Iiad  been  taken  from  Iiim  under  order  of 
delivery,  and  that  only  30,000  feet  of  this  had 
been  taken  from  the  Keith  lease,  and  he  tes- 
tified that  he  paid  Keith  $150  in  money  and 
agreed  to  furnish  lilm  the  lumber  to  build  a 
house  on  the  Conway  land,  and  for  this  con- 
sideration he  was  to  liave  the  tlml>er  on  both 
Keith's  land  and  lease;  tliat  lie  Iiad  offered 
Keith  lumber  to  build  hU  house  with,  but 


Kdlth  declined  to  receive  it,  bat  appellee  de- 
nied that  he  had  offered  to  make  any  other 
payment  to  Keith. 

There  was  some  other  evidence  which  we 
think  it  unnecessary  to  set  out. 

The  court  gave  various  instructions  and, 
among  others,  gave  at  appellee's  request  and 
over  appellant's  objection  instruction  No.  4, 
which  reads  as  follows;  "Yon  are  Instructed 
that  if  you  find  from  the  evidence  that 
Wi  W.  Ward,  acting  as  agent  for  plaintiff, 
leased  to  Lewis  Keith  the  land  from  which 
the  timber  in  controversy,  or  a  i>art  thereof, 
was  cut,  and  plaintiff  knew  of  the  occupancy 
of  Keith  under  said  lease  and  received  rent 
under  the  terms  thereof,  and  if  you  further 
find  that  the  chief  consideration  for  said 
lease  was  the  clearing  and  putting  in  a  state 
of  cultivation  of  40  acres  of  said  land,  the 
obligation  to  clear  necessarily  implied  the  re- 
moval of  the  timber  therefrom,  and  if  you 
further  find  that  the  said  Keith  in  good 
faith,  for  the  purpose  of  clearing  and  improv- 
ing said  land  and  complying  with  the  terms 
of  his  lease,  sold  the  timber  off  the  land  to  be 
cleared  to  the  defendant,  your  verdict  will  be 
for  the  defendant  for  the  timber  cut  from  the 
Keith  land  or  its  value." 

The  jury  returned  the  following  verdict,  to 
wit:  "We,  the  jury,  find  for  the  defendant 
for  36,000  feet  of  logs  at  $10.00  per  thousand. 
[Signed]  J.  R.  Spragglns,  Foreman."  Judg- 
ment was  thereupon  entered  by  the  court 
against  appellant  and  the  sureties  on  his 
bond  for  36,000  feet  of  logs  if  they  can  be 
found,  or  for  the  value  with  interest  thereon 
from  the  date  they  were  taken  under  order 
of  delivery  Issued  by  the  justice.  A  motion 
for  a  new  trial  was  overruled,  and  an  ap- 
peal prayed  and  granted. 

N.  B.  Scott,  of  Lake  Village,  Armstrong 
Barrow,  of  Pine  Bluff,  and  Cockrill  &  Arm- 
Istead,  of  Little  Rock,  for  appellant 

SMITH,  X  (after  stating  the  facts  as 
alMve).  [1,2]  The  court  erred  in  giving  the 
instructioDS  set  out  for  two  reasons:  In  the 
first  place,  there  was  no  evidence  to  submit 
to  the  jury  that  appellant  ratified  or  confirm- 
ed the  written  lease  introduced  in  the  evi- 
dence. There  was  no  evidence  that  appellant 
bad  any  knowledge  of  it  until  after  the  tim- 
ber had  been  cut  and  removed.  And  In  the 
second  place,  the  evidence  was  undisputed 
that  appellant  never  at  any  time  sold  the  tim- 
ber nor  authorized  its  sale.  Indeed,  the  lease 
offered  in  evidence,  and  under  which  appellee 
claimed,  is  not  a  sale  of  the  timber  and  does 
not  purport  to  be.  It  is  merely  an  agreement 
for  the  rental  and  clearing  of  lands,  and 
such  leases  do  not  operate  to  convey  title  to 
the  standing  timber  so  that  the  tenant  may 
sell  it  In  such  contracts  as  the  one  here  set 
out,  the  title  to  the  timber  and  the  right  to 
remove  it  remains  in  the  owner  of  the  land. 
If  the  owner  of  the  land  does  not  remove 
the  timber,  the  tenant  has  the  right  to  de- 
stroy it  u  it  becomes  necessary  to  do  bo  to 
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clear  the  land ;  bat  rach  omtracts  convey  so 
right  to  sell  the  merchantable  timber  as  snch, 
and  no  right  to  destroy  it  except  as  it  is  nec- 
essary to  do  so  to  clear  the  land  by  deaden- 
ing tiie  timber  or  otherwise,  which  may  of 
course  be  done  If  the  landlord  does  not  re- 
move the  timber  in  apt  time.  Reichardt  t. 
Howe,  01  Ark.  280,  121  S.  W.  347. 

[3]  This  Instrnction  was  therefore  errone- 
ous, and,  as  it  does  not  clearly  appear  from 
the  records  that  it  was  harmless,  the  Judg- 
ment must  be  reversed.  St  U  &  S.  F.  R.  Go. 
V.  Grabtree,  69  Ark.  134,  62  S.  W.  64;  Nea] 
T.  Brandon,  70  Ark.  70,  66  S.  W.  200. 


ST.  LOUIS  ft  a  F.  B.  GO.  t.  GRIDBR. 
(Snpreme  Court  of  ArkanBaa.    Dec  8,  1013.) 

1.  Gabriebs    (I  321*)— Pessonai.   Irjitbibs— 

iNBTBUCnORB— GONniTIOR    OF    PBEUIBKS. 

In  an  action  for  personal  injury  by  falling 
through  a  platform  at  defendant's  station, 
where  it  appeared  that  the  platform  had  a 
plank  flooring,  and  that,  while  the  part  where 
plaintiff  was  injured  had  been  designed  for 
freight,  it  was  seldom  so  used,  and  there  was 
nothing  to  prevent  paBBeneers  from  going  upon 
it,  and  that  it  had  a  railing  to  prevent  per- 
sons walking  oS,  defendant's  requested  in- 
structions, that  if  the  platform  was  intended 
for  freight,  and  there  was  no  necessity  for 
plaintiff  to  go  upon  it,  it  would  not  be  liable 
for  failure  to  keep  it  in  a  reasonably  safe  con- 
dition, and  that,  If  a  waiting  room  vrith  suffi- 
cient accommodations  exclusive  of  the  plat- 
form was  furnished,  plaintiff,  injured  while  on 
the  platform  without  necesBity,  could  not  re- 
cover, were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Garriers, 
Cent.  Dig.  H  1247,  1326-1336,  1343;  Dec.  Dig. 

2.  Gabbikbs  ({  286*)— Gabbiasb  ow  Pabsbr- 
OEBs — Condition  and  TJbe  of  Pbemises. 

Railroad  companies  must  keep  in  a  safe 
condition  all  parts  of  their  platforms  and  ap- 
proacbes  to  which  the  pubhc  would  naturally 
resort,  and  all  parts  of  their  station  grounds 
reasonably  near  to  the  platform  where  passen- 
gers boarding  or  leaving  trains  would  ordi- 
narily be  Ukely  to  go,  and  especially  by  those 
routes  and  methods  which  the  company  has 
established  by  its  own  easterns  and  practice. 

[Ed.  Note.— For  other  cases,   see  Garriers, 
Cent.  Dig.  U  1142-1148, 1150-1162;  Dec.  Dig. 
S  286.*] 
8.  Cabbibbs  (H  327,  347*)— PxBSOifAi.  iNjtr- 

BIBS— OONTBIBOTOBT     NBOUOEHCE— USB     OF 

Pbxmibes. 

A  passenger,  injured  by  falling  through  a 
platform  while  waiting  at  defendant's  station 
for  a  train,  could  not  recover  therefor  if  he 
failed  to  exercise  ordinary  care  for  his  own 
safety,  which  failure  contributed  in  any  degree 
to  his  injury;  but  ordinary  care  did  not  require 
him  as  a  matter  of  law  to  remain  in  a  wait- 
ing room  until  the  arrival  of  his  train. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1346,  1350-1386,  1388-1397, 1402; 
Dec.  Dig.  j§  327,  347.*] 

4.  Cabbiebs  ({  318*)— Pebbonai.  Injttbies— 
Question  fob  Jubt— Cabe  of  PaxinsES. 
On  evidence  in  an  action  for  injury  from 
falling  through  a  platform  at  defendanrs  sta- 
tion while  waiting  for  a  train,  held,  that  the 
jury  was  warranted  in  finding  that  the  plat- 
form was  one  which  passengers  would  be  like- 
.ly  to  use,  and  that  defendant's  duty  was  not 


discharged  by  having  a  safe  waiting  room  snd 
a  safe  approach  therefrom  to  the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  1270,  1307-1814;  Dec.  Die  t 
318.*] 

S.  Cabbiebs  ({  820*)— Gabbiaob  or  Passkh- 

GEBS. 

On  evidence  in  an  action  for  personal  in- 
juries by  falling  through  the  depot  platform 
while  plaintiff  was  waiting  for  a  train.  AeM. 
that  whether  defendant  should  be  charged  with 
linowledge  that  the  platform  woold  be  so  used 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Qarriers, 
Gent  Dig.  H  1118,  U26,  1149,  1163,  1160^ 
1167, 1179,  1100,  1217.  1233.  1244,  1248,  1315- 
1326;   Dec  Dig.  |  329.*] 

Appeal  from  Circuit  Court,  MlwdaHlppt 
County;  W.  J.  Driver,  Judge. 

Action  by  W.  H.  Grider  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Appellee  instltated  this  qtdt  in  the  drcait 
oonrt  of  Mississippi  county  to  recover  dam- 
ages for  certain  injuries  received  by  him  by 
falling  through  appellant's  depot  platform  at 
the  station  of  Grider,  In  said  connty,  March 
8,  1912.  The  suit  was  tried  at  the  January 
term,  1918,  and  resulted  in  a  verdict  for  ap- 
pellee for  12,000,  from  which  the  appellant 
has  api>ealed  to  this  oonrt 

There  was  no  real  conflict  in  the  evidence, 
and  no  complaint  is  now  made  that  the  dam- 
ages were  excessive.  Appellee's  testimony 
was  substantaUy  as  follows:  "I  live  near 
Grider  station,  and  went  to  the  depot  Just 
across  the  tracks  from  my  store  to  take  tbe 
north-bound  train  for  Osceola.  The  train 
was  due  abont  ,7: 30  p.  m.  but  was  about  15 
minutes  late.  I  came  to  the  station  at  nigbt 
and  stopped  at  the  store  and  stood  there  and 
talked  until  about  train  time,  and  I  walked 
over  to  the  depot  and  sat  in  the  waiting  room 
awhile,  and  the  train  didn't  come,  and  I  got 
restless.  When  the  train  did  not  come  on 
time,  walked  out  the  door,  and  the  train  ap- 
proached there  from  the  south  going  north. 
I  walked  to  see  if  I  could  see  it  down  the 
track,  and  I  walked  out  there  and  conldnt 
see  any  lights,  and  so  I  Just  thoughtlessly 
wandered  around  on  that  side  of  the  platform 
there  that  adjoins  that  other  one.  There's  a 
railing  around  all  of  them  which  nearly  er- 
ery  one  that  comes  to  take  a  train  uses,  and 
after  I  made  a  few  steps  on  the  platform  my 
right  foot  all  at  once  Just  went  right  down, 
and  my  whole  weight  right  on  it,  yon  know, 
and  then  the  floor  had  pulled  away  (indicat- 
ing), and  I  had  to  crawl  np  over  this  sprain- 
ed foot  to  keep  from  rolling  under  the  depot" 
Appellee  further  testlfled  that  the  platform 
where  he  was  Injured  was  only  abont  five 
feet  from  the  door  of  the  passenger  waiting 
room,  and,  although  it  was  oonstmcted  as  a 
freight  platform,  it  was  seldom  used  as  sndi; 
that  it  was  commonly  used  by  passengers 
who  were  waiting  for  trains;  and  that  there 
was  a  railing  about  waist  high  on  its  south 


•For  oUiw  cases  lee  uimo  topic  and  section  NUMBER  In  Dae.  Dig.  A  Am.  Dig.  Key-No.  Berle*  *  Rep'r  Indexes 


Digitized  by 


Google 


Al^ 


ST.  I.OT7I8  *  a  V.  B.  00.  T.  OBIDBB 


1033 


side  wlilcb  prevented  passengers  from  walk- 
ing off  of  It;  and  that  he  had  many  times 
walked  on  It  in  perfect  safety,  and  be  sup- 
posed It  was  safe  at  the  time  of  his  Injury. 
Witness  lived  near  the  depot,  and  was  fre- 
quently a  passenger  there,  and  had  at  one 
time  been  the  agent  at  this  station,  and  bad 
seen  many  passengers  standing  on  this  plat- 
form. This  platform  was  buUt  to  the  south 
end  of  thf  depot  and  was  on  a  level  and  con- 
nected with  the  platform  between  the  depot 
and  the  railroad  tracks.  Had  this  railing 
been  on  the  west  end  of  the  platform  where 
appellee  was  hurt,  it  would  have  kept  passen- 
gers from  going  on  it,  while,  being  at  the 
south  end,  it  prevented  passengers  who  went 
upon  it  from  walking  off  of  it  There  was  a 
lamp  on  this  platform,  but  it  was  not  light- 
ed at  the  time  of  the  injury.  There  was  no 
necessity  for  appellee  to  go  upon  this  plat- 
form to  take  the  train,  and  he  went  there  be- 
cause he  was  restless  and  had  grown  tired 
waiting  for  his  train,  which  was  behind  time. 
All  of  the  platform  which  it  was  essential 
appellee  should  use  to  enter  the  train  was 
in  a  safe  condition. 

The  appellee  requested,  and  the  court  gave, 
the  following  Instructions: 

"(1)  It  Is  the  duty  of  railroad  companies  to 
exercise  ordinary  care  to  keep  in  reasonably 
safe  condition  all  portions  of  their  platforms 
and  approaches  thereto  to  which  persons  pur- 
chasing tickets  with  the  view  of  becoming 
passengers  upon  trains  would  naturally  or 
ordinarily  be  likely  to  go. 

"(2)  If  you  find  from  a  preponderance  of 
the  evidence  that,  on  the  date  of  the  alleg- 
ed injury,  defendant  was  negligent  in  failing 
to  exercise  ordinary  care  to  keep  in  a  rea- 
sonably safe  condition  the  approach  to,  or 
portion  of  its  platform  at  Grider  station, 
and  further  find  that  from  such  evidence 
such  approach  to  or  portion  of  its  platform 
was  located  where  persons  purchasing  tickets 
with  a  view  of  taking  passage  on  defendant's 
trains  would  naturally  or  ordinarily  be  like- 
ly to  resort,  and  you  should  farther  find  from 
such  proof  that  plaintiff  on  said- date  had 
purchased  a  ticket  with  the  intention  of  tak- 
ing passage  on  defendant's  train,  and  while 
awaiting  such  train,  and  in  the  exercise  of 
care  for  his  own  safety,  was  Injured  by  step- 
ping upon  and  having  his  ankle  sprained  in 
such  defective  platform  or  approach,  you 
should  find  for  the  plaintiff. 

"(3)  If  you  find  and  believe  from  the  evi- 
dence that  the  plaintiff  in  this  case  failed  to 
exercise  reasonable  and  ordinary  care  for 
bis  own  safety,  and  such  failure  on  his  part 
in  any  degree  contributed  to  his  injuries,  he 
cannot  recover.  The  burden  of  proof  of  con- 
tributory negligence  la  upon  defendant,  who 
must  establish  the  same  by  a  preponderance 
of  the  evidence  unless  the  same  sufficiently 
appears  from  proof  on  part  of  plaintiff." 

Appellant  requested  two  instructions,  num- 
bered 1  and  2,  but  both  were  refused  and 
tbey  read  as  follows: 


"(1)  Yon  are  instmcted  that  If  you  find 
and  believe  from  the  evidence  that  the  plat- 
form in  question  whereupon  plaintiff  was  in- 
jured was  constructed  by  the  railroad  com- 
pany for  the  use  and  accommodation  of  its 
patrons  in  handling  and  discharging  freight 
and  was  not  Intended  by  the  railroad  com- 
pany for  the  use  of  passengers  in  going  to 
and  from  its  trains  or  to  and  from  its  depot, 
and  yon  farther  find  that  It  wasn't  neces- 
sary for  the  plaintiff  to  occupy  any  portion 
of  tills  platform  where  he  was  Injured  in 
reaching  the  depot  trom  the  trains  or  the 
trains  to  the  depot  or  his  home  or  place  of 
business  from  the  depot  or  trains,  then  the 
company  was  not  due  to  keep  that  portion  of 
the  platform  intended  for  the  use  of  freight 
in  a  reasonably  safe  condition,  and  is  not 
liable  to  this  plaintiff  for  its  failure  to  do  so. 

"(2)  Ton  are  Instructed  that  If  yon  find 
and  believe  that  the  defendant  company  fur- 
nished a  waiting  room  at  the  station  of  Gri- 
der sufficient  to  accommodate  this  plaintiff 
and  the  other  passengers  on  the  day  plaintiff 
was 'injured,  and  also  furnished  sufficient 
platform  reaching  from  the  depot  to  the 
trains,  and  the  plaintiff  unnecessarily  and  In 
the  nighttime  and  in  the  darkness  of  night 
and  without  any  necessity  for  so  doing  went 
upon  the  platform  provided  for  the  use  of 
patrons  in  the  handling  of  freight  and  re- 
ceived the  injuries  complained  of,  then  he 
could  not  recover." 

W.  P.  Evans,  of  Bt  Louis,  Mo.,  and  W.  J. 
Orr,  of  Springfield,  Mo.,  for  appellant.  J.  T. 
Coston,  of  Osceola,  for  appellee. 

SMITH.  J.  (after  stating  the  facts  as 
above).  [1,  2]  We  think  the  court  did  not  err 
In  giving  the  Instructions  requested  by  appel- 
lee and  In  refusing  those  asked  by  appellant 
under  the  facts  in  this  case.  In  effect,  the 
instructions  requested  by  appellant  told  the 
Jury  that  If  the  platform  on  which  appellee 
was  hurt  was  intended  for  use  in  handling 
and  discharging  freight  and  was  not  intend- 
ed by  the  railroad  company  for  the  use  of 
passengers  in  going  to  and  from  its  trains, 
and  there  was  no  necessity  for  appellee  to 
occupy  any  portion  of  the  platform  in  reach- 
ing the  depot  or  train,  appellant  was  under 
no  obligation  to  keep  it  in  a  reasonably  safe 
condition  and  would  not  be  liable  for  its 
failure  to  do  so.  And  further  that,  if  a 
waiting  room  with  sufficient  accommodations, 
exclusive  of  the  platform  in  question,  had 
been  furnished,  and  appellee  went  upon  the 
defective  platform  in  the  nighttime  when 
there  was  no  necessity  for  him  so  to  do,  he 
could  not  recover.  The  duty  of  railroad  com- 
panies In  making  their  depots  and  platforms 
safe  Is  announced  In  the  case  of  Texas  &  St. 
Louis  Ry.  Co.  V.  Orr,  46  Ark.  182,  where  the 
following  language  was  used :  "As  a  general 
rule,  railroad  companies  are  bound  to  keep 
in  a  safe  condition  all  portions  of  their  plat- 
forms and  approaches  thereto,  to  which  the 


Digitized  by 


Google 


1034 


VU  SOUTHWESTERN  BBPOBTEB 


(AA. 


public  do  or  wonid  naturally  resort,  and  all 
portions  of  their  station  grounds  reasonably 
near  to  the  platform  where  passengers,  or 
those  who  have  purchased  tickets  with  a 
view  to  take  passage  on  the  cars,  or  to  de- 
bark from  them,  would  naturally  or  ordi- 
narily be  likely  to  go;  and  especially  by 
those  routes  and  methods  which  the  company 
have  established  by  its  own  customs  and 
practice,  as  here.  This  is  well  established." 
A  number  of  cases  are  there  dted  in  support 
of  the  courf  8  declaration  of  the  law.  The 
above  statement  of  the  law  has  been  ex- 
pressly approved  in  the  following  cases,  sev- 
eral of  which  quote  with  approval  the  exact 
language  of  that  opinion:  Railroad  v.  Cald- 
well, 93  Ark.  286,  124  S.  W.  1034 ;  RaUroad 
V.  Dooley,  77  Ark.  561,  92  S.  W.  789;  St  L., 
I.  M.  ft  S.  R.  Co.  V.  Barnett,  65  Ark.  258,  46 
S.  W.  550;  Arkansas  Midland  Ry.  Co.  v. 
Robinson,  96  Ark.  32,  130  S.  W.  536. 

[S,  (]  Appellee's  Instructions  in  the  present 
case  substantially  conformed  to  the  law,  as 
announced  in  the  above-dted  cases,  and  we 
think  were  properly  given  under  the  facts  in 
this  case.  These  instructions  do  not  give  the 
passenger  authority  to  ramble  at  will  over 
the  premises  of  the  railroad  company  adja- 
cent to  the  depot,  and  they  impose  upon  the 
carrier  the  obligation  and  duty  only  of  mak- 
ing those  premises  safe  which  passengers 
would  likely  and  ordinarily  -use  when  wait- 
ing to  take  passage  upon  trains.  The  third 
instruction  given  at  appellee's  request  prop- 
erly told  the  jury  that  there  can  be  no  recov- 
ery if  the  passenger  failed  to  exercise  ordi- 
nary care  for  his  own  safety  If  such  faUure 
contributed  in  any  degree  to  his  injury. 
Here,  the  platform  appears  to  have  been  but 
a  single  structure  built  in  part  of  gravel  or 
sUica  and  of  wood,  with  a  plank  flooring  and 
all  upon  the  same  level,  so  that  passengers 
used  all  portions  of  it  alike.  And  while  a 
part  of  it  had  been  designed  for  loading  and 
unloading  freight  into  wagons,  it  was  seldom 
used  as  such,  and  there  was  nothing  to 
prevent  passengers  from  going  upon  it,  as 
they  did  upon  other  parts  of  the  platform. 
Indeed,  the  jury  might  have  found  that  the 
railing  on  the  south  end  was  an  Invitation  to 
passengers  for  its  use,  for,  had  the  railing 
been  put  upon  the  west  side,  it  would  have 
kept  them  off  entirely. 

Appellee's  first  Instruction  told  the  jury 
that  it  was  the  duty  of  the  railroad  company 
to  exercise  ordinary  care  to  keep  in  a  rea- 
sonably safe  condition  ail  platforms  and  ap- 
proaches upon  which  passengers  would  nat- 
urally or  ordinarily  be  likely  to  go,  and  we 
think  the  jury  was  warranted  in  finding  that 
this  was  such  a  platform,  and  that  appel- 
lant's duty  was  not  discharged  by  having  a 
safe  waiting  room  and  a  safe  approach  there- 
from to  the  train.  The  railroad  company 
must  be  charged  with  the  knowledge  that 
passengers  might  not  remain  in  the  waiting 


rooms  nntll  the  arrival  of  the  trains.  Nor 
does  ordinary  care  for  one's  safety  Impose 
such  duty  upon  passengers  as  a  matter  of 
law,  BO  that  the  failure  to  remain  in  a  wait- 
ing room  until  the  arrival  of  the  train  would 
necessarily  constitute  negligence.  It  Is  tme 
it  was  said  In  the  case  of  Little  Rock  ft  Ft 
Smith  R.  Co.  T.  Gavanesse,  48  Ark.  106.  2  S. 
W.  505,  that  "the  duty  of  the  carrier  to  keep 
its  platform  and  approaches  thereto  in  good 
condition  and  to  provide  safe  and  convenient 
means  of  entrance  and  departure  creates  the 
reciprocal  duty  on  the  part  of  the  passengers 
to  occupy  tlte  premises  provided  for  their 
use  in  waiting  for  trains  and  in  going  to  and 
from  the  carrier's  depot,  offices,  platform, 
and  trains  to  use  the  ways  and  means  pro- 
vided for  that  purpose."  But  the  facts  of 
tliat  case  were  entirely  dissimilar  from  those 
of  the  present  case,  as  the  injured  party  in 
that  case  had  gone  to  a  place  where  the  rail- 
road company  could  not  have  anticipated  a 
passenger  would  go,  and  where  there  was  no 
duty  to  make  the  place  safe.  The  instruc- 
tions given  do  not  offend  against  the  law  as 
announced  in  the  cases  cited,  whUe  the  In- 
structions requested  by  appellant  undertake 
to  apply  to  the  facts  of  this  case  the  law 
applicable  to  the  facts  in  the  Gavanesse  C^se, 
and  they  apparently  state  the  law  to  be  that 
the  railway  company  was  under  no  duty  to 
keep  the  platform  safe  if  it  was  designed  as 
a  freight  platform,  and  ignores  the  fact  that 
It  was  ordinarily  and  commonly  used  by  pas- 
sengers as  a  part  of  the  passenger  platform. 

[S]  It  was  a  question  of  fact  for  submis- 
sion to  the  jury  whether  appellee  and  other 
passengers  had  the  right  to  be  upon  this  de- 
fective platform  and  that  the  railroad  com- 
pany should  be  charged  with  knowledge  that 
it  would  be  so  used,  and  the  verdict  of  the 
jury  settied  that  question  of  fact 

The  judgment  of  the  court  below  Is  there- 
fore aflSrmed. 


DRAINAGE  DIST.  NO.  1  OP  GROSS  COUN- 
TI  V.  ROLFB  et  aL 

(Supreme  Court  of  Arkansas.     Dec.  8,  1913.) 

1,  Appkai.  and  Ebbob  (i  669*)— EsTABUBH- 
MENT— Pbockkdinos— Appeal. 

The  part  of  the  record  in  proceeffinga  to 
establish  a  drainage  district,  brought  up  from 
the  county  court  after  the  taking  ol  an  appeal 
from  a  judgment  of  the  circuit  court  revers- 
ing the  judgment  of  the  county  court  estab- 
lishing the  district,  cannot  be  considered  by 
the  Supreme  Court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2834-2843;  Dec.  Dig.  i 
659.»] 

2.  Dbains  (f   86*)  —  BsTABUBHiiKra  —  Pbo- 

OEKDIHOS— AFPBAIh 

An  appeal  from  an  order  of  the  county 
court  establishing  a  drainage  district  must  be 
granted  by  the  court  and  not  by  the  clerk,  and 
the  order  fixing  the  amount  of  the  bond  which 
is  equivalent  to  granting  the  appeal  mast  be 
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eotered  at  the  term  when  the  final  order  ea- 
tablishiag  the  district  is  made. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  f{  44-«);  Dec.  Dig.  f  36.*] 

8.  DBAINS    (S    36*)  —  ESIABUSHIOCHT  —  Pbo- 
OKEDINOS— APFKAI.. 

The  failure  to  move  the  drcoit  court  to 
dismiss  an  appeal  from  the  county  court  es- 
tablishing a  drainage  district  on  the  ground 
that  the  statutory  requirements  essential  to 
perfecting  an  appeal  were  not  taken  does  not 
operate  as  a  waiver  of  the  defect  of  the  ju- 
risdiction of  the  circuit  court,  where  there  is 
an  entire  absence  of  anything  in  the  record 
showing  an  appeal  from  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  §{  44-60;   Dec.  Dig.  |  8&*] 

4.  Dbains    (S    36*)  — EsTABtisnuKifT— Pbo- 

CEEDiNOS— Appeal. 

The  circuit  court  on  appeal  from  an  order 
of  the  county  court  establishing  a  drainage  dis- 
trict may,  while  the  case  is  pending  before  it 
allow  the  briaging  up  from  the  county  court  of 
an  amendment  so  as  to  show  the  allowance  of 
an  appeal  and  thus  establiah  jurisdiction  to  re- 
yiew  the  proceedings. 

[EM.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  H  44-60;   Dec  Dig.  {  36.*] 

6.   DBAIN8  ({  36*)— KSTABLISHMKNT— PBOCKBD- 
IKOS— AFPKAI.. 

Where  the  Supreme  Court  reversed  a 
judgment  of  the  circuit  court  reversing  an  or- 
der of  the  county  court  establishing  a  drainage 
district,  on  the  ground  that  there  was  no  vahd 
appeal  to  the  circtiit  court,  and  remanded  the 
case  for  further  proceedings,  the  drcuit  court 
could  allow  the  record  of  the  county  court  to 
be  amended  so  as  to  show  the  necessary  facts, 
conferring  jurisdiction  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  f§  44-60;  Dec.  Dig.  §  36.*] 

Appeal  from  Circuit  Court,  Cross  County; 
Frank  Smith,  Judge. 

Proceedings  for  the  establishment  of 
Drainage  District  No.  1  of  Cross  County,  In 
which  F.  D.  Rolfe  and  others  lodged  a  tran- 
Bcript  In  the  Circuit  Court,  and  from  a  judg- 
ment of  the  Circuit  Court  reversing  the  or- 
der of  the  County  Court  establishing  the  dis- 
trict, with  directions  to  enter  Judgment 
against  the  petitioners  for  the  district,  the 
district  appeals.  Reversed  for  farther  pro- 
ceedings. 

Il  0.  Going,  of  Memphis,  Tenn.,  for  appel- 
lant O.  N.  KlUough,  of  Wynne,  and  J.  F. 
Summers,  of  Augusta,  for  appellees. 

McCULLOGH,  C.  J.  Drainage  district  No. 
1  of  Cross  county.  Ark.,  was  established  by 
an  order  of  the  county  court  of  that  coun^ 
made  pursuant  to  a  petition  of  landowners, 
and  all  the  proceedings  appear  to  have  been 
in  conformity  with  the  statutes  of  this  state 
regulating  the  establlslunent  of  drainage  dis- 
tricts. The  final  order  was  entered  by  the 
county  court  on  Jime  23,  1911,  and  thereafter 
appellees,  F.  D.  Rolfe  and  others,  who  were 
tbe  owners  of  lands  affected  by  the  establish- 
ment of  the  district,  lodged  a  transcript  of 
the  proceedings  in  the  circuit  court,  where 
tbe  case  was  heard  as  on  appeal.  The  judg- 
ment of  the  circuit  court  was  rendered  on 
June  25,  1912.     The  court,  finding  that  tbe 


proposed  improvement  was  not  practicable, 
reversed  the  order  of  tbe  county  court,  with 
directions  to  enter  Judgment  accordingly 
against  tbe  petitioners  for  the  district  An 
appeal  was  prosecuted  to  Ibis  court,  the 
same  being  granted  by  tbe  clerk  of  this 
court  on  March  13,  1913. 

Tbe  record  lodged  here,  which  contains  a 
transcript  of  the  record  and  proceedings 
In  the  county  court,  does  not  show  anything 
about  the  remonstrance  of  appellees  against 
tbe  formation  of  tbe  district  nor  their  ap- 
peal from  the  county  court,  U  any  was  grant- 
ed. The  record  does  not  show  anything 
about  a  remonstrance,  or  an  appeal,  or  any 
of  the  steps  necessary  In  taking  an  appeal, 
and  no  question  was  raised  In  the  trial  below 
as  to  that  defect  In  tbe  record,  and  tbe  cir- 
cuit court  proceeded  to  a  trial  without  objec- 
tion from  any  one  as  U  an  appeal  bad  been 
properly  taken.  This  defect  In  tbe  record 
was  suggested  for  tbe  first  time  when  appel- 
lant's brief  was  filed,  and  It  Is  insisted  that 
tbe  circuit  court  was  without  jurisdiction 
and  its  judgment  void  because  there  Is  no 
record  showing  tbe  granting  of  an  appeal  or 
any  of  tbe  essential  steps  In  that  direction. 
Since  tbe  filing  of  appellant's  brief,  appellees 
obtained  an  order  of  tbe  county  court,  eja- 
tered  nunc  pro  tunc,  showing  the  granting  of 
an  appeal  on  tbe  day  tbe  Judgment  of  that 
court  establishing  the  district  was  rendered. 
A  copy  of  that  order,  together  with  a  copy  of 
tbe  appeal  bond  and  remonstrance  against 
tbe  formation  of  the  district,  all  duly  certi- 
fied by  the  clerk  of  tbe  county  court,  were 
filed  In  tbe  drcuit  court  and  have  been 
brought  here  by  writ  of  certiorari.  This 
was  all  done,  as  before  stated,  slnre  the  case 
has  been  brought  here  on  appeal  It  appears 
that  an  appeal  was  taken  to  tbe  drcuit  court 
from  the  last  order  o£  tbe  county  court  en- 
tering nunc  pro  tunc  tbe  order  granting  tbe 
appeal,  and  we  are  now  asked  to  post];>one 
the  bearing  of  the  cause  until  tbe  record  of- 
the  drcuit  court  on  that  appeal  can  be 
brought  here. 

[1]  It  is  unnecessary  to  further  postpone 
the  case,  for  the  reason  that  none  of  the 
record  brought  up  from  tbe  county  court  aft- 
er the  appeal  was  taken  from  the  drcuit 
court  to  this  court  can  be  considered.  The 
transcript  of  the  county  court  proceedings 
cannot  now  be  amended  so  as  to  bring  In 
matters  which  were  not  part  of  tbe  record  In 
the  drcuit  court  at  the  time  that  court  beard 
tbe  case.  Tbe  drcuit  court  could  amend  Its 
own  records  in  any  way  necessary  to  speak 
the  truth,  but  It  cannot  make  a  new  record 
of  things  which  did  not  exist  at  the  time  of 
the  trial  In  that  court ;  nor  can  we  consider 
on  appeal  anything  that  was  not  a  part  of 
tbe  record  at  that  time.  This  leaves  tbe  rec- 
ord without  any  shovrlng  whatever  that  an 
api>eal  was  taken  to  tbe  drcuit  court  from 
tbe  county  court 

[2]  Tbe  matter  of  appeals  from  orders  of 
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county  courts  establisUng  drainage  dis- 
tricts was  fully  considered  by  this  court  In 
the  case  of  Drainage  District  No.  7  v. 
Stuart,  104  Ark.  113,  147  B.  W.  460,  and  the 
necessary  steps  to  perfect  an  appeal  were 
pointed  out  In  that  case  we  said:  "Un- 
der the  statute,  the  court  must  grant  the  ap- 
peal, and  not  the  derk.  The  order  fixing  the 
amount  of  the  bond,  which  Is  equivalent  to 
granting  the  appeal,  must  be  entered,  as  be- 
fore stated,  at  the  term  when  the  final  or- 
der Is  made  establishing  the  district  *  •  • 
These  statutory  requirements  are  essential  to 
Jurisdiction,  and  therefore  they  cannot  Tte 
waived.  This  is  a  specdal  statutory  proceed- 
ing, and,  the  statute  having  prescribed  the 
manner  in  wlilch  the  appeal  shall  be  taken. 
It  supersedes  the  general  statute  upon  the 
subject  of  appeals  from  the  county  court  as 
contained  In  section  1487  of  Klrby's  Digest 
The  statute  prescribing  the  method  for  fak- 
ing appeals  In  these  cases  must  be  followed 
substantially  In  order  to  give  the  court  Juris- 
diction. The  decisions  of  this  court  holding 
that  a  failure  to  make  a  motion  to  dismiss 
and  to  have  the  circuit  court  rule  on  the 
motion  is  a  waiver  of  the  affidavit  or  some 
other  statutory  requirement  for  an  appeal 
under  the  general  statutes  regulating  appeals 
cannot  have  any  application  here,  for  the 
reason,  as  stated,  that  this  is  a  special  stat- 
utory proceeding  and  the  method  prescribed 
therein  is  mandatory  and  Jurisdictional,  and 
cannot  be  waived.  •  •  •  The  record  In 
this  case  falls  to  show  that  there  was  a 
prayer  for  an  appeal  which  was  granted  by  the 
county  court  This  court  has  often  held 
that,  in  order  to  Invest  a  court  to  which  an 
appeal  is  taken  with  Jurisdiction,  it  is  neces- 
sary that  it  appear  that  the  appeal  was  pray- 
ed for  'and  granted  in  the  lower  court"  This 
decision  is  decisive  of  the  question  now  be- 
fore us,  for,  if  the  circuit  court  did  not  pos- 
sess Jurisdiction  at  the  time  it  undertook  to 
render  Judgment  the  Judgment  Is  void. 

[3]  Nor  was  the  defect  of  Jurisdiction 
waived  by  a  failure  to  move  the  court  to 
dismiss  the  appeal.  That  point  is  covered  in 
the  opinion  In  the  Stuart  Case,  supra.  It 
may  be  that  the  failure  to  move  to  dismiss 
might  waive  some  of  the  preliminary  steps 
toward  granting  an  appeal,  but,  certainly,  it 
would  not  be  a  waiver  of  the  entire  absence 
of  anything  in  the  record  showing  an  appeaL 
It  is  unfortunate  that  the  case  must  be 
reversed  on  this  ground,  for  the  additional 
record  brought  here  concerning  the  orders  of 
the  county  court  Indicates  that  an  appeal 
was,  in  fact  granted ;  but  there  is  no  escape 
from  the  conclusion,  if  we  are  to  pursue  any- 
thing like  an  orderly  procedure  tn  Judicial 
administration,  that  the  Jurisdiction  of  the 
circuit  court  must  be  tested  by  the  contents 
of  the  record  as  it  stood  when  the  case  was 
tried.  It  would  be  an  exercise  of  original 
Jurisdiction  for  us  to  go  back  to  the  record  of 
the  county  court  now  to  ascertain  what  it 


disclosed,  or  should  have  disclosed,  at  the 
time  the  case  was  on  trial  In  the  circuit 
court 

[4,  S]  The  circuit  court,  while  the  case  wag 
pending  there,  might  have  allowed  an  amend- 
ment to  be  brought  In  from  the  county  court 
so  as  to  show  the  allowance  of  an  appeal, 
thus  establishing  the  Jurisdiction  of  the  d^ 
cuit  court  to  review  the  proceedings;  and 
when  the  case  Is  remanded  it  is  still  wltbln 
the  power  of  the  circuit  court  to  allow  the 
record  of  the  county  court  to  be  amended  so 
as  to  show  the  necessary  Jurisdictional  facts. 

The  Judgment  must  therefore  be  reversed; 
but  inasmuch  as  the  record  brought  here 
indicates  to  us  that  the  necessary  amend- 
ment has  been  made  in  the  county  court  and 
can  be  added  to  the  record  of  the  drcnlt 
court  the  cause  will  be  remanded  for  further 
proceedings  if  the  Jurisdiction  of  the  court  Is 
properly  shown  upon  the  corrected  tecoM. 
It  is  so  ordered. 

SMITH,  3^  not  parttdpatlns: 


BROWN  T.  AIXBBIGET  et  al 

(Supreme  Court  of  Arkansas.     Dec.  8,  1913.) 

1.  MOBTOAOBS  (S  463*)— ACTIOIT  TO  FoBi:cix>sc 

— BviDKNOB— Tms  09  Pathent. 

Evidence,  in  an  action  to  foreclose  a  mort- 
gage, lieU  to  show  that  at  the  time  the  mort- 
pgee's  second  deed  to  the  mortgagor,  releas- 
ing a  condition  in  the  first  deed,  was  executed 
and  deposited  in  a  bank  for  delivery  when  the 
mortgage  was  paid,  there  was  no  time  fixed 
within  which   payment   should  be   made. 

FEd.  Note. — For  other  cases,  see  MortKagex, 
CentDig.  {{  1361.  1363-1368;  DecDig.  |463.'] 

2.  Fbadds,  Statutb  of  (J  74*)— -Intebest  is 
Beai.  Pbopebtt— Contbact  to  Convey. 

Where  a  mortgagee  executed  a  warrantr 
deed,  releasing  a  condition  in  a  prior  deed,  and 
deposited  it  with  a  third  party  for  delivery  to 
the  mortgagor  when  the  mortgage  should  be 
discharged,  and  thereafter  gave  his  written  re- 
ceipt for  $100  paid  on  the  mortgage,  the  trant- 
action  was  not  a  parol  contract  for  the  con- 
veyance of  land,  within  the  statute  of  frauds, 
but  an  executed  contract  to  take  effect  when 
the  mortgage  was  paid. 

[Ed.  Note.— For  other  cases,  see  Frandt, 
Statute  of.  Cent  Dig.  {§  83,  122-131;  Dee. 
Dig.  S  74.*] 

3.  EscBows  (S  8*)— Bight  to  Becaix. 

Where  a  deed  evidendng  a  gift  of  land  t* 
trustees  of  a  church  was  deposited  in  a  bank, 
to  be  delivered  on  their  payment  of  a  mortgage 
debt  to  the  grantor,  the  gift  would  be  complete 
when  such  payment  was  made,  and,  -^diere 
he  subsequently  accepted  payments  on  the 
mortgage  debt  knowing  that  they  were  made  on 
condition  that  the  deed  was  to  be  delivered  on 
discharge  thereof,  he  could  not  withdraw  the 
deed  without  giving  the  trustees  an  opportnnitT 
to  comply  with  the  condition  as  to  dehveiy. 

[Ed.  Note.— For  other  cases,  see  Escrowa, 
Cent  Dig.  H  0,  10;   Dec.  Dig.  i  &"*] 

Appeal  from  Clay  Chancery  Oonrt;  Cbas. 
D.  Frierson,  Chancellor. 

Action  by  Abe  Brown  against  3.  A.  All- 
brigbt  and  others,  trustees,  etc.,  with  cross- 
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complaint  by  defendants.  Decree  for  plain- 
tiff on  condition,  and  he  appeals.    Affirmed. 

This  Is  a  suit  b7  appellant  against  appel- 
lees as  trustees  of  the  Methodist  Episcopal 
Church,  South,  at  Peach  Orchard,  Ark.,  to 
foreclose  a  mortgage  on  the  church  lot  and 
house  executed  by  the  trustees  to  appellant. 
The  lot  on  which  the  church  building  was 
afterwards  erected  was  formerly  donated  to 
the  church  by  appellant  This  deed,  In  the 
habendum  clause,  contalnefd  a  provision  to 
the  effect  that  the  trustees  were  to  hold  the 
same  "so  long  as  the  same  shall  be  used  and 
occupied  as  a  Methodist  Church."    This  deed 
was  accepted  by  the  trustees  and  recorded  In 
April,  1906.     Appellant  thereafter  loaned  to 
appellees  $620,  evidenced  by  promissory  notes. 
In  August,  1906,  the  trustees  proceeded  to 
erect  a  church  house  on  the  lot    Some  time 
in  1910  the  trustees  and  some  of  the  other 
members  of  the  church  informed  appellant 
that  they  were  unable  to  obtain  a  loan  from 
the  Church  Extension  Board  to  pay  off  the 
mortgage  to  appellant,  and  appellant  there- 
upon,  according  to  the  testimony  for   the 
appellees,  executed  to  them  a  warranty  deed, 
and  placed  it  In  the  People's  Bank  of  Peach 
Orchard,  Ark.,  with  Instructions  to  deliver  it 
to  the  trustees  when  the  mortgage  debt  was 
paid.    According  to  the  testimony  of  appel- 
lant,  he  executed  the  warranty  deed  and 
placed  It  in  the  bank  to  be  delivered  to  appel- 
lees whffli  the  debt  was  satisfied,  but  that  it 
was  understood  and  agreed  at  the  time  with 
the  trustees  that  the  mortgage  debt  was  to 
be  paid  at  once.    This  was  in  the  latter  part 
of  the  year  1910.    On  the  14th  day  of  April, 
1911,  the  Ladles'  Aid  Society  of  the  church 
paid  $100  on  the  mortgage  debt,  which  was 
credited  on  one  of  the  notes.    About  the  15th 
of  July,  1912,  nothing  more  having  been  paid, 
appellant  went  to  the  bank  and  requested 
that  the  deed  be  delivered  to  him,  which  was 
done,  and  he  destroyed  it    In  addition  to  the 
mortgage  debt,  appellant  had  an  open  ac- 
count against  the  Church  which  was  not  se- 
cured by  the  mortgage.    There  had  been  sev- 
eral payments  made  previous  to  the  execu- 
tion of  the  last  deed  which  appellant  credited 
on  the  open  account    The  appellant  contend- 
ed that  at  the  time  those  payments  were 
made  nothing  was  said  as  to  which  debt  the 
payments  should  be  applied  on.    The  appel- 
lees, on  the  other  band,  contended  that  the 
payments  were  to  be  applied  on  the  mortgage 
4lebt.     The  appellant  credited  his  open  ac- 
count with  certain  donations  that  he  had 
xnade  himself.    Appellant  asked  for  foreclo- 
sure of  the  mortgage  for  the  full  amount  of 
the  mortgage  less  the  credit  that  had  been  en- 
dorsed thereon.    The  appellees,  in  their  an- 
swer,  which  they  made  a  cross-complaint, 
asked  that  certain  payments  be  credited  on 
tbe  mortgage  debt,  and  not  on  the  account, 
and  that  appellant  be  required  to  execute  and 
deliver  a  deed  with  general  warranty  to  the 
cburch  lot  spon  the  payment  to  him  of  the 


balance  due  on  the  mortgage  debt  The 
court  found  that  appellees  had  paid  the  sum 
of  $185.60  which  had  not  been  credited  on  the 
mortgage  debt  and  that  the  sum  of  $490.80 
was  due  the  appellant  The  court  ordered 
the  property  sold  if  the  latter  sum  vyas  not 
paid  within  20  days,  and  that  before  the 
sale  appellant  should  execute  a  warranty 
deed  to  the  church  property  in  favor  of  the 
appellees  and  deliver  it  to  the  commissioner 
appointed  to  make  the  sale,  and  that  if  ap- 
pellees should  pay  the  amount  of  the  Judg- 
ment the  commissioner  should  deliver  the 
deed  to  them.  Other  facts  stated  In  the 
opinion. 

F.  O.  Taylor,  of  Coming,  for  appellant  C. 
T.  Bloodwortb,  of  Coming,  for  appellees. 

WOOD,  X  (after  stating  the  facts  as 
above).  I.  The  appellant  contends  that  the 
court  erred  in  finding  that  the  appellees  had 
paid  $186.60  on'  the  mortgage  debt  and  in 
holding  that  this  amount  should  be  credited 
thereon  instead  of  on  the  open  account 

Appellant  does  not  question  the  correctness 
of  the  amount  of  the  payments  which  were 
credited  on  the  indebtedness.  He  only  con- 
tends that  the  court  erred  In  placing  the 
credits  on  the  notes  instead  of  letting  them 
remain  on  the  open  account  where  appellant 
had  placed  them.  But  we  are  of  the  opinion, 
after  considering  the  exhibits  which  were 
introduced  in  evidence  and  abstracted  fully 
in  the  brief  for  the  appellees,  in  connection 
with  the  testimony  of  the  appelant  and  of 
the  witnesses  on  behalf  of  the  appellees,  that 
the  court  did  not  err  in  crediting  the  amount 
named  on  the  mortgage  debt.  These  exhibits 
and  the  other  testimony  convince  us  that  the 
parties  understood  at  the  time  that  these 
payments  were  to  go  on  the  mortgage  debt 
The  witnesses  who  made  the  payments  testi- 
fied that  they  directed  that  they  be  placed  on 
the  church  debt  Appellant  when  asked  if 
the  parties  directed  what  application  should 
be  made  of  the  payments,  said:  "I  do^'t 
know ;  they  told  me  only  Just  to  apply  them 
on  the  chur«^  debt  I  don't  know  that  they 
spedfled  anything  particular;  only  Just  gave 
it  to  me  to  apply  on  the  business." 

While  it  is  true  that  the  testimony  shows 
that  the  appellant  had  an  open  account 
against  the  church  in  addition  to  the  mort- 
gage debt  the  chancellor  evidently  found 
that  the  witnesses,  when  they  told  the  ap- 
I)ellant  that  the  money  was  to  go  on  the 
church  debt,  meant  the  mortgage  debt  and 
we  think,  taking  all  the  testimony  together, 
that  the  chancellor  was  correct  in  so  inter- 
preting the  testimony.  It  could  serve  no  use- 
ful purpose  to  set  out  at  length  the  testi- 
mony of  the  witnesses  concerning  this  mat- 
ter, but  It  suffices  to  say  that  the  finding  of 
the  chancellor  on  this  point  is  not  clearly 
against  the  weight  of  the  evidence. 

There  is  testimony  from  which  the  chancel- 
lor might  have  found  that  Uw  notes  and 
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mortgage  tbat  were  executed  on  August  lOtb 
covered  tbe  appellant's  open  account  to  that 
date  as  well  as  the  cash  that  he  advanced 
at  that  time.  The  mortgage  and  notes,  on 
their  face,  show  the  sum  of  $620  which  ap- 
pellees owed  appellant,  but  there  was  testi- 
mony showing  that  appellees  only  received 
from  appellant  at  tliat  time  the  sum  of  $450 
In  cash;  so  that  the  balance  must  have  been 
used  to  apply  on  the  open  account  of  appel- 
lees with  appellant  that  had  accrued  prior 
to  that  time. 

11.  The  appellant  contends  that  the  court 
erred  in  requiring  appellant  to  execute  a 
warranty  deed  to  the  land  embraced  in  the 
mortgage 

In  regard  to  the  execution  and  delivery  of 
the  second  deed,  which  was  a  warranty  deed 
without  any  limitations  or  reservations,  the 
appellant  testified  as  follows:  "I  heard  ru- 
mors tbat  there  was  complaint  about  the 
reservation  clause  in  the  (first)  deed,  and 
some  of  them  came  to  me  and  told  me  that 
they  wanted  the  deed  changed,  and  that  if 
I  would  make  a  warranty  deed  they  would 
take  it  up  right  away.  Mrs.  Allen,  for  one, 
told  me  that  they  would  raise  the  money  at 
once  if  I  would  make  a  good  deed.  Allbright 
(one  of  the  trustees)  also  said  that  they 
would  raise  the  money  and  pay  out  the  mort- 
gage right  away  if  I  would  make  a  deed, 
and  my  wife  and  I  made  a  deed  to  them,  and 
I  placed  it  In  the  bank  at  Peach  Orchard 
with  the  understanding  that  if  they  paid  the 
mortgage  off  the  deed  was  to  be  delivered 
to  the  church  people.  In  the  meantime  the 
Ladies'  Aid  paid  $100  on  the  mortgage,  and 
the  same  is  credited  on  the  back  of  the 
notes.  The  deed  lay  in  the  bank  something 
like  18  months,  and  the  conditions  in  the 
church  changed  from  what  they  used  to  be 
BO  tbat  I  went  and  took  the  deed  down  and 
destroyed  it  I  considered  that  they  had  had 
ample  time  to  pay  it  if  they  intended  to." 
In  another  place  in  liis  testimony  he  says: 
"I  first  fell  out  with  the  church  when  they 
tried  to  carry  that  road  business  into  the 
church  along  some  time  last  summer.  The 
preacher  came  and  jumped  on  me  about  that 
road,  and  after  tbat  he  preached  a .  sermon 
that  was  pointed  to  reflect  on  some  of  the 
young  ladies  of  the  town,  and  I  objected 
seriously  to  it  and  withdrew  from  the  chnrch. 
The  church  failed  to  have  the  same  peace 
and  quiet  it  did  before  the  circumstances 
changed  to  such  a  degree  that  I  had  my 
doubts  that  the  church  would  be  used  as  a 
place  of  worship,  and  consequently  I  with- 
drew the  deed.  I  had  no  agreement  to  put 
up  the  deed  and  just  put  up  the  deed  with 
their  promise  to  pay.  I  now  refuse  to  give 
them  a  warranty  deed,  even  though  they  pay 
every  cent  that  is  due." 

The  testimony  of  the  trustees  and  one 
Mrs.  Allen  tended  to  show  that  they  inform- 
ed appellant  that  they  were  unable  to  raise 
the  necessary  aubscriptlons  to  pay  off  the 


mortgage  debt  on  account  of  ttie  reservation 
in  the  first  deed.  They  told  him  that  the 
people  understood  that  he  had  glvoi  the 
church  lot,  but  they  found,  upon  investiga- 
tion, that  the  deed  contained  this  reaerration 
clause  which  prevented  them  from  getting 
money  from  the  Church  Extension  Board  to 
pay  off  the  mortgage.  They  informed  appe- 
lant that  they  were  willing  to  pay  the  debt 
if  he  wotild  make  a  warranty  deed,  but 
that  they  would  not  pay  any  more  on  it  un- 
less he  would  make  a  warranty  deed.  Appel- 
lant stated  that  he  had  not  intended  to  de- 
fraud anybody  by  the  way  he  drew  op  the 
deed,  and  If  they  wanted  a  warranty  deed  be 
would  make  them  one  and  deposit  it  in  the 
bank,  and  when  they  paid  the  debt  off  he 
would  authorize  any  one  who  was  cashier  of 
the  bank  to  turn  the  deed  over  to  the  trus- 
tees of  the  church.  He  also  stated  tbat  at 
that  time  the  Ladies'  Aid  had  $100  in  money, 
and  If  they  would  pay  the  $100  and  the  men 
of  the  community  $100  that  he  himself  would 
donate  $100. 

Appellant  made  a  warranty  deed,  which 
was  satisfactory  to  the  trusted  and  deposit- 
ed it  in  the  bank;  the  cashier  stating  that 
it  was  his  understanding  that  it  was  held  to 
be  delivered  when  the  mortgage  debt  was  set- 
tled. The  deed  was  executed  some  time  in 
November  or  December,  1910.  On  the  14tli 
day  of  AprU,  1911,  the  Ladies'  Aid  Sodety 
paid  $100  on  the  mortgage  debt,  which  ap- 
pellant credited  on  the  no£es.  On  the  15th 
of  July,  1912,  appellant  withdrew  the  deed 
from  the  bank  without  consulting  the  tnis- 
tees  or  obtaining  their  consent  to  its  wltb- 
drawaL  The  testimony  shows  that  other 
sums  were  paid  wliich  he  accepted.  Mrs. 
Allen,  among  other  things,  stated  that  they 
had  been  informed  that  appellant  had  made 
and  deposited  the  second  deed  or  they  would 
not  have  been  trying  to  raise  the  money. 
They  bad  not  endeavored  to  raise  the  money 
before  that  time  because  everybody  they  ask- 
ed did  not  want  to  help  until  they  got  a  good 
deed.  After  the  deed  was  deposited,  the 
people  helped  more  liberally.  "There  was  no 
time  fixed  in  which  payment  was  to  be 
made." 

[1,  2]  The  preponderance  of  the  evidence 
shows  that  at  the  time  the  second  deed  ma 
executed  and  deposited  in  the  bank  there 
was  no  time  fixed  in  which  the  mortgage 
debt  should  be  paid.  The  depositing  of  the 
deed  and  the  written  receipt  of  the  payment 
of  $100  take  the  case  out  of  the  statute  of 
frauds.  It  was  not  a  parol  contract  for  the 
conveyance  of  land,  but,  as  we  construe  it, 
an  executed  contract  by  a  dejKielt  of  the 
deed  which  conveyed  the  title  to  appellees, 
to  take  effect  when  the  mortgage  debt  was 
paid.  It  was  evident  that  at  the  time  ap- 
pellant made  the  deposit  of  the  deed  with 
the  cashier  of  the  bank  he  intended  that  It 
should  pass  entirely  beyond  his  control,  and 
it  was  only  necessary,  In  order  to  eflectoat 
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ly  convey  the  title  to  appellees,  tbat  they 
should  pay  off  the  mortgage  debt 

[3]  While  it  Is  trae  that  both  deeds  evi- 
denced gifts  of  the  appellant  of  the  land  In 
controversy,  yet  the  deposit  of  the  deed  In 
the  bank  to  be  deUvered  npon  the  payment 
of  the  debt  made  the  gift  complete  when 
that  event  shoald  occur,  and  since  appellant 
accepted  the  payment  of  $100,  and  other  pay- 
ment«,  knowing  that  they  wonld  not  have 
been  made  except  npon  the  condition  that 
the  second  deed  was  to  be  delivered  npon 
the  payment  of  the  mortgage  debt,  he  could 
not  withdraw  the  deed  without  giving  the 
appellees  an  opportunity  to  comply  with 
the  conditions  upon  which  the  deed  was  de- 
posited In  the  bank.  The  grantor,  after  the 
appellees  had  partially  compiled  with  the 
condition  upon  which  the  deed  was  deposited, 
was  under  obllgatton  to  allow  the  deed  to 
remain  In  the  bank  for  them.  Says  Chief 
Justice  Shaw.  In  Foster  v.  Mansfield,  S  Mete. 
(Mass.)  412,  37  Am.  Dea  154:  "Where  the 
future  delivery  la  to  depend  npon  the  pay- 
ment of  money,  or  the  performance  of  some 
other  condition.  It  will  be  deemed  an  escrow. 
•  •  •  StlU  It  will  not  take  effect  as  a 
deed,  until  the  second  delivery ;  but,  when 
thus  delivered.  It  will  take  effect,  by  rela- 
tion, from  the  first  delivery."  See  Grilley 
V.  Atkins,  78  Conn.  388,  62  Aa  887.  4  L.  B. 
A.  (N.  S.)  816,  112  Am.  St  Rep.  162.  While 
a  voluntary  grantor  or  donor  may  revoke 
his  gift  at  any  time  before  the  compliance 
by  the  opposite  party  with  the  conditions  up- 
on which  it  is  to  be  delivered,  yet  when  the 
grantee  or  donee  has  partially  compiled  with 
such  conditions  to  the  acceptance  of  the 
donor  or  grantor,  the  latter  cannot  then 
withdraw  his  donation  without  giving  the 
donee  an  opportunity  to  fully  comply.  See 
Mechanics  Nat  Bank  r.  Jones,  76  App.  Dlv. 
684,  78  N.  Y.  Supp.  800;  Id.,  176  N.  X.  618, 
67  N.  B.  1085. 

Appellees,  under  the  evidence,  had  acquir- 
ed rights  under  the  deed  which  could  not  be 
forfeited  without  giving  them  an  opportunity 
to  pay  off  the  mortgage  debt 

The  decree  is  therefore  correct,  and  it  la 
affirmed. 


SOHUMAN  et  nx.  v.  OEOBGEl,  County  Judge, 
et  aL 

(Supreme  Court  of  ArkanaaiL    Dee.  15,  1013.) 

1.  CouiTOES  (S  34*)— JuBiSDionoN  ov  Coun- 
ty   OocBT  —  Detebiciwation    of    County 

BLEOnON. 

The  county  court  has  exclagiTe  original  ju- 
risdiction to  determine  the  result  of  an  election 
held  on  the  question  of  the  removal  of  a  coun- 
ty seat 

(BM:   Note.— For   other  cases,   see    Counties, 
Cent  Dig.  {i  34-37;   Dec  Dig.  |  34.*1 

2.  Deeds  (S  60*>—yAUDiTY— Mistake. 

Kirby's  Dig.  |  1122,  provides  that,  before 
the  conn^  court,  which  has  ezcluaive  original 


jurisdiction  to  determine  the  result  of  an  elec- 
tion held  to  decide  the  removal  of  a  county 
seat  shall  make  any  order  carrying  the  result 
of  an  election  thereon  into  effect,  the  vendor  or 
donor  of  the  new  location  shall  execute  and  de- 
liver to  the  county  Judge  a  sufficient  conveyance 
in  fee  simple  to  the  county  of  the  location, 
without  reservation  or  condition.  After  the 
county  court  had  made  an  order  establishing 
a  town  as  the  chosen  county  seat,  and  pending 
a  contest  over  the  election,  plaintiffs  executed  a 
deed  donating  a  site  therefor.  Held  that  al- 
though the  order  of  the  coun^  judge  was  re- 
versed, the  deed  was  not  invalid  as  having  been 
executed  under  a  mistake  of  fact 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  166-164;    Dec.  Dig.  f  60.*] 

3.  Evidence   (i   420*)— Pabol   Evidence  to 
Vabt  Writino— Deed. 

A  condition  that  a  county  seat  would  be  lo- 
cated in  a  certain  town  could  not  be  attached 
to  the  donors'  conveyance  of  a  site  therefor  by 
a  parol  agreement. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  M  1728,  1796,  1800,  1804,  1816, 
1821,  19J»-lg44;   Dec.  Dig.  §  420.*] 

4.  Judgment  (J  707*)— Pabtieb  Affected. 

A  decree  of  the  chancery  court  in  a  suit 
instituted  by  courthouse  commissioners  against 
the  dedicator  of  certain  land  to  the  public,  that 
such  dedication  was  a  mistake,  and  that  the 
owner  intended  to  convey  it  to  the  county  for 
courthouse  purposes  and  setting  aside  such  ded- 
ication, did  not  affect  the  rights  of  the  public 
or  of  any  one  not  a  party  to  the  suit 

[Ed.   Note. — For  other   cases,  see  Judgment 
Cent  Dig.  {  1230;    Dec.  Dig.  i  707.*] 
6.  EsTOPPEi.  (§  36*)— Okantobs'  Bbacquibed 

TnXB— RiOHTS   OF   GKANTiat. 

Where  land  was  voluntarily  conveyed  to  a 
county  for  county  seat  purposes,  any  title  to 
the  property  subsequently  acquired  by  the 
grantors  inured  to  the  benefit  of  the  county. 

[Ed.  Note. — For  other  cases,  see  Etstoppel, 
Cent  Dig.  I  84;    Dec.  Dig.  |  ^6.*] 

Appeal  from  Little  River  Chancery  Court ; 
Jas.  D.  Shaver,  Chancellor. 

Suit  by  Carl  Schuman  and  wife  against 
N.  A.  George,  as  County  Judge  of  Little  River 
County,  and  others.  Decree  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 

In  1898  Eliza  Schuman  was  the  owner  in 
fee  simple  of  80  acres  of  land,  on  which  Is 
now  situated  the  town  of  Rocky  Comfort. 
The  railroad  station  and  post  office  are  called 
"Foreman."  The  land  was  situated  in  Little 
River  county;  and  in  1898  Eliza  Schuman 
laid  it  off  into  lots  and  blocks  for  town-site 
purposes.  The  west  half  of  block  30  was 
dedicated  to  the  public.  The  dedication  was 
made  by  a  deed  which  was  duly  acknowledg- 
ed and  is  as  follows:  "Know  all  men  by 
these  presents :  That  we,  Carl  Schuman  and 
Eliza  Schuman,  his  wife,  owners  of  the  west 
half  of  the  southeast  quarter  of  section  6, 
township  12  south,  range  32  west  have  caus- 
ed the  same  to  be  subdivided  in  a  manner  as 
shown  on  this  plat  t^i^d  ^^  streets  and  alleys 
and  the  west  half  of  block  No.  SO,  are  hereby 
dedicated  to  the  public." 

At  its  October  term,  1901,  the  county  conrt 
of  Little  River  county  made  an  order,  sub- 
mitting to  the  voters  of  the  county  the  prop- 
osition to  vote  on  a  relocation  of  the  county 
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aeat,  and  the  towns  of  Aabdown  and  of 
Rocky  Comfort  were  named  In  said  order  as 
two  places  to  be  voted  for,  In  addition  to  the 
other  iBsnea  submitted  to  the  voters  of  Little 
River  county,  viz.,  for  removal  or  against  re* 
moval  from  Its  existing  location,  at  that  time 
at  Richmond.  Said  election  was  ordered  to  be 
held  on  December  3,  1901,  and  was  duly  held 
at  that  time.  The  votes  cast  In  said  elec- 
tion were  duly  canvassed  and  returned  to 
the  county  court,  and  on  November  4,  1902, 
the  county  court  made  an  order  declaring 
that  the  town  of  Rodcy  0<Mnfort  had  receiv- 
ed the  highest  number  of  votes  and  had  be- 
come the  county  seat  of  Little  River  county, 
and  commissioners  were  appointed  and  order- 
ed to  remove  the  records  and  all  the  property 
pertaining  to  the  county  seat  to  the  town*of 
Rocky  Comfort  The  conuuissioners  com- 
piled with  the  order,  and  Rocky  Comfort  be- 
came, and  was  treated  as,  the  county  seat 
until  December  S,  1904.  An  appeal  was  tak- 
en from  the  order  of  the  coimty  court  ad- 
judging Rocky  Comfort  to  be  the  county  seat, 
and,  at  the  October  term,  1903,  of  the  circuit 
court,  it  was  determined  that  Ashdown  had 
received  the  highest  and  greatest  number  of 
votes  in  said  dectlon  and  thereby  became  the 
county  seat  of  Little  River  county;  and  It 
was  ordered  that  the  records  and  all  proper- 
ty of  the  county  be  removed  to  Ashdown,  and 
that  Ashdown  be  the  permanent  county  seat 
of  Little  River  county.  On  appeal  to  the 
Supreme  Court,  the  judgment  of  the  circuit 
court  was  affirmed  on  the  3d  day  of  Decem- 
ber, 1904.  See  Schuman  et  aL  v.  Sanderson 
et  al.,  73  Ark.  187,  83  S.  W.  940.  ImmedUte- 
ly  thereafter  the  records  and  all  county 
property  were  removed  to  Ashdown,  and 
Ashdown  has  remained  the  county  seat  of 
Little  River  county  ever  since  that  time. 

On  the  16th  day  of  February,  1903,  the 
Little  River  chancery  court.  In  a  suit  in- 
stituted by  the  courthouse  commissioners 
against  Carl  Schuman  and  Eliza  Schuman, 
entered  a  decree  in  which  It  found  that  the 
west  half  of  block  No.  30  of  the  town  of 
Rocky  Comfort  was  dedicated  to  the  public 
by  mistake  of  the  draftsman,  and  that  the 
donor,  Eliza  Schuman,  Intended  to  convey 
the  same  to  the  county  of  Little  River  for 
courthouse  purposes.  The  dedication  to  the 
public  was  annulled  and  set  aside,  and  the 
decree  of  the  court  provided  that  Eliza  Schu- 
man should,  within  80  days,  make  and  exe- 
cute to  the  county  of  Little  River  a  deed  to 
said  property.  On  the  18th  day  of  February, 
1903,  Eliza  Schuman,  by  warranty  deed  in 
common  form,  conveyed  said  property  to  the 
county  of  Little  River.  The  consideration 
recited  in  the  deed  was  $1.  Thereafter  the 
county  took  possession. of  said  property  and 
has  held  possession  of  it  ever  since. 

On  the  24th  day  of  October,  1911,  Carl 
Schuman  and  Eliza  Schuman  instituted  an 
action  In  the  chancery  court  against  the  town 
of  Rocky  Comfort  and  certain  taxpayers  of 
said  town,  who  are  alleged  to  represent  the 


public.  Tte  defendants  faQed  to  answer  bat 
made  default  On  the  llSth  day  of  Jnne.  1912, 
the  chancery  court  found  that  the  sole  con- 
sideration for  the  conveyance  of  the  west 
halt  of  Mode  No.  30  in  the  town  of  Rocky 
Comfort  to  the  public  was  that  said  plot 
of  ground  be  used  for  the  purpose  of  erect- 
ing a  courthouse  thereon,  and  that  said  con- 
sideration was  so  mutually  understood  bj 
and  between  the  plaintiffs  and  the  in0>rpo- 
rated  town  of  Rocky  Comfort  and  the  enthre 
public  of  said  town.  A  decree  was  mtered 
Quieting  the  title  to  said  property  in  the 
plaintiffs;  and  it  was  further  decreed  "that 
all  the  rights  of  the  defendants  are  forever 
barred,  with  respect  to  said  property,  and 
that  all  the  title  and  Interest  of  said  defend- 
ants is  hereby  decreed  in  the  plalntUEB." 

On  the  13th  day  of  September,  1912,  N.  A. 
Oeorge,  county  judge  of  Ldttle  River  county, 
made  an  order  for  the  sale  of  said  property, 
reciting  in  said  order  that  It  would  be  to 
the  best  interests  of  the  county  to  sell  the 
same  at  public  auction,  and  Seth  G.  Reynolds 
was  appointed  commissioner  to  make  the  salt. 
The  property  was  duly  advertised  and  offer- 
ed for  sale,  pursuant  to  said  order,  on  the 
14th  day  of  October,  1912,  at  which  sale  J. 
H.  Ellis  purchased  two  of  the  lots.  The  re- 
maining lots  were  bid  in  by  various  parties; 
but  the  county  court  at  its  January  term, 
1913,  disapproved  of  the  sale  of  all  the  lots 
except  the  two  that  were  struck  off  to  J.  H. 
Ellis,  and  as  to  these  two  lots  the  cooniy 
court  approved  the  sale  and  ordered  said 
commissioner  to  make  a  deed  to  J.  H.  Bails 
for  the  same  when  the  purchase  price  was 
paid. 

On  the  15th  day  of  March,  1913,  Carl  and 
Eliza  Schuman  Instituted  this  action  In  the 
chancery  court  against  the  defendant  N.  A 
George,  as  county  judge,  Seth  C.  Reynolds,  as 
commissioner,  and  J.  H.  Ellis.  The  facts 
above  set  forth  were  stated  in  the  complaint 
The  object  and  purpose  of  the  bill  was  to  re- 
strain the  commissioner  from  making  a  deed 
to  J.  is.  Ellis,  to  set  aside  all  orders  made  by 
the  county  judge  in  reference  to  said  proper- 
ty, and  to  declare  the  conveyance  by  plain- 
tiffs to  Little  River  county  null  and  void,  and 
to  quiet  the  title  of  the  plaintiffs  to  said 
property. 

The  evidence  on  the  part  of  plaintUEs 
shows  that  the  $1  consideration  recited  In 
the  deed  of  February  18,  1903,  from  Eliza 
Schuman  to  Little  River  county  was  never 
paid  and  was  not  intended  to  be  paid,  and 
that  the  sole  consideration  for  the  deed  was 
that  the  courthouse  should  be  erected  on  the 
ground  embraced  in  the  deed. 

Carl  Schuman  testified  that  he  was  agent 
for  his  wife  in  the  transaction,  and  that  if 
she  had  known  at  the  time  the  deed  was  ^e- 
cuted  to  the  county  that  the  county  was  not 
in  a  condition  to  build  a  oourthoase  on  the 
property,  and  could  not  legally  do  so,  she 
would  not  have  executed  the  deed.  He  said 
that  both  be  and  bis  wUi  knew  at  tha  tlma 
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the  deed  was  execated  that  there  was  a  con- 
test pending  over  the  resnlt  of  the  election 
for  the  county  seat,  and  said  that  the  deed 
was  given  tor  no  other  consideration  except 
that  it  be  used  as  a  site  for  the  erection  of  a 
courthouse  and  Jail.  He  was  asked  this 
question :  "Did  Mrs.  Schuman  then  malce  the 
deed  on  condition  that  the  county  seat  would 
be  located  at  Rocky  Comfort  and  it  would  be 
used  as  a  county  site  for  the  erection  of  a 
courthouse  and  Jail?  Answer :  Yes,  sir ;  she 
did." 

The  county  erected  a  Jail  on  the  property 
and  used  it  while  the  county  seat  was  at 
Rocky  Comfort,  but  a  courthouse  was  never 
erected  on  said  property.  A  temporary  loca- 
tion for  it  was  secured  elsewhere  in  the  town, 
pending  the  contest. 

The  chancellor  found  that  neither  of  the 
plaintiffs  had  any  interest  whatever  in  the 
west  half  of  block  30  in  the  town  of  Rocky 
Comfort,  and  It  was  decreed  that  the  com- 
plaint of  plaintiffs  be  dismissed  for  want  of 
equity.  The  plaintiffs  have  duly  prosecuted 
an  appeal  to  this  court  Additional  facts 
will  be  referred  to  in  the  opinion. 

A.  H.  Scott  and  J.  W.  ft  3.  W.  House,  Jr., 
all  of  little  Rock,  for  appellant.  Steel,  lAke 
ft  Head,  of  Texarkana,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  It  Is  first  contended  by  counsel  for 
appellants  that  the  case  of  Griffith  v.  Se- 
bastian County,  49  Ark.  24,  3  S.  W.  886, 
is  decisive  of  the  present  case.  There  Grif- 
fith conveyed  to  Sebastian  county,  for  the 
nominal  consideration  of  $1,  lots  In  Ft 
Smith,  to  be  used  as  a  site  for  the  court- 
house. The  conveyance  was  made  under  a 
misapprehension  common  to  both  parties  that 
Ft  Smith  had  become  the  county  seat,  and 
the  anticipated  enhancement  in  value  of  ad- 
jacent lands  belonging  to  Griffith  was  the 
real  consideration  for  the  deed.  It  was 
afterwards  decided  that  the  county  seat 
had  not  been  removed  to  Ft  Smith  but  re- 
mained at  Greenwood.  Griffith  filed  a  bill 
to  cancel  the  deed.  The  court  held  that  the 
deed  was  fonnd  on  an  assumption  as  to  the 
removal  of  the  county  seat,  which  was  a 
mutual  mistake  of  the  parties,  against  which 
Griffith  was  entitled  to  relief  in  equity. 
Here,  as  in  the  Griffith  Case,  the  real  consid- 
eration for  the  deed  was  the  anticipated  en- 
hancement In  value  of  adjacent  property  be- 
longing to  Mrs.  Schuman,  but  the  other  facts 
are  essentially  different  In  the  Griffith  Case 
the  order  of  the  county  court  establishing  the 
courthouse  at  Ft  Smith  was  absolutely  void, 
and  on  that  account  the  court  held  there  was 
a  mutual  mistake  which  entitled  the  donor 
of  the  ground  for  county  seat  purposes  to 
relief  in  equity,  and  the  deed  was  ordered 
canceled. 

[1,  2]  The  county  court  has  exdualve  orig- 
inal Jurisdiction  to  determine  the  result  of 
an  election  held  to  decide  the  removal  of  a 
161  S.W.-66 


county  seat  Russell  v.  Jacoway,  38  Ark.  191. 
Hence  it  will  be  seen  that  the  order  of  the 
county  court  establishing  the  county  seat  In 
the  present  case  at  the  town  of  Rocky  Com- 
fort was  not  a  void  order  but  was  a  valid 
one.  Of  coarse  it  was  subject  to  review  on 
appeal  and,  if  erroneous,  would  be  reversed 
or  set  aside.  Carl  Schuman,  who  acted  as 
agent  for  his  wife,  knew  that  a  contest  was 
pending  when  his  wife  executed  the  deed  to 
the  county.  Section  1122  of  Klrby's  Digest 
provides  that  before  the  county  court  shall 
make  any  order  carrying  into  effect  the  will 
of  the  majority  voting  for  the  removal  of  the 
county  seat  the  vendor  or  donor  of  the  new 
location  shall  make,  or  cause  to  be  made,  and 
deliver  to  the  county  Judge,  a  good  and  suffi- 
cient deed,  conveying  to  the  county  the  land 
or  location  so  sold  or  donated,  In  fee  simple, 
without  reservation  or  condition.  This  stat- 
ute was  in  force  when  Mrs.  Schnman  execut- 
ed the  deed  to  the  county. 

In  the  case  of  Rogers  v.  Sebastian  County, 
21  Ark.  440,  the  court  In  construing  this 
statute,  held  that  the  commissioners  had  no 
power  to  receive  any  donation  of  land  for  a 
courthouse  site  with  a  reservation  or  limita- 
tion expressed  in  the  deed,  and  that  this  the 
donor  knew,  or  was  obliged  to  know;  it  being 
the  public  law.  As  above  stated,  Schuman 
knew,  when  the  deed  was  executed  by  his 
wife  to  the  county,  that  there  was  a  contest 
pending  over  the  result  of  the  election  for  the 
removal  of  the  county  seat  and  that  the  deci- 
sion of  the  county  court  locating  it  at  the 
town  of  Rocky  Comfort  was  subject  to  be  re- 
versed on  appeal.  The  county  court  was 
within  its  Jurisdiction  in  making  the  deci- 
sion, and  the  order  of  the  court  establishing 
the  county  seat  at  Rocky  Comfort  was  valid 
and  made  Rocky  Comfort  the  county  seat,  un- 
less the  order  was  reversed  on  appeal. 
Therefore  we  hold  that  the  deed  was  not  exe- 
cated under  a  mistake  of  fact.  Neither  do 
we  think  that  the  case  of  Gaskins  v.  Wil- 
liams, 235  Mo.  663,  139  S.  W.  117,  35  L.  R.  A. 
(N.  S.)  603,  1b  authority  for  the  position  as- 
sumed by  counsel  for  appellants.  There  the 
dedication  was  made  under  a  statute  which 
provides  that  a  duly  acknowledged,  certified, 
and  recorded  plat  shall  vest  the  fee  of  such 
parcels  of  land  as  are  therein  named,  describ- 
ed, or  intended  for  public  use  in  such  dty, 
town,  or  village,  when  incorporated,  in  trust 
for  the  uses  therd.n  named,  expressed,  or  in- 
tended, and  for  no  other  use  or  purpose.  Ac^ 
cording  to  the  designation  in  the  plat  in  that 
case,  the  block  was  dedicated  to  the  county 
for  courthouse  purposes,  and  it  was  so  ex- 
pressed on  the  face  of  the  plat.  The  court 
said  that  the  statute  referred  to  bad  been 
construed  by  the  court  to  limit  the  use  to  the 
use  expressed  in  the  dedication.  The  court, 
therefore,  held  that  under  the  statute  the 
county  held  the  block  for  courthouse  purpos- 
es, and  for  no  other  purpose.  Thereafter, 
and  before  the  courthouse  was  erected  on 
the  property,  the  county  seat  waa  located  at 
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another  place,  and  the  Supreme  Court  of  Mis- 
souri held  that,  aa  a  practical  proposition, 
the  execution  of  the  trust  had  become  im- 
possible, and  that  inasmnch  as  there  waa  no 
absolute  ownership  In  the  county,  and  as  it 
had  become  impossible  tor  the  connty  to 
execute  the  trust  by  using  the  block  for 
courthouse  purposes,  the  land  reverted  to  the 
heirs  of  the  original  donors.  As  we  have  al- 
ready seen,  our  statute  is  entirely  different 
It  provides  that  the  donor  of  the  new  loca- 
tion shall  make  and  deliver  to  the  connty 
Judge  a  good  and  sufficient  deed,  conveying  to 
the  county  the  land  or  location  so  donated,  in 
fee  simple,  without  reservation  or  condition. 
The  deed  required  to  be  executed  under  this 
statute  being  an  absolute  deed,  there  can  be 
no  reversion  to  the  grantor,  and  it  could  only 
be  canceled,  as  was  done  in  the  Griffith  Case, 
for  mutual  mistake  of  the  parties. 

[3]  Here,  as  we  have  already  seen,  there 
was  no  mutual  mistake  of  the  parties,  and 
Schuman  stated,  in  response  to  a  direct  ques- 
tion asked  by  his  counsel,  that  the  deed  was 
made  on  condition  that  the  county  seat 
would  be  located  at  Rocky  Comfort  Under 
the  rule  announced  in  the  case  of  Rogers  v. 
Sebastian  County,  supra,  this  condition  was 
void,  even  if  written  in  the  deed,  and  the 
court  there  held  that  no  such  condition  could 
be  attached  by  parol  agreement. 

It  follows  that  the  chancellor  was  right  in 
holding  that  neither  of  the  plaintiffs  had  any 
Interest  whatever  in  the  property  in  contro- 
versy. It  will  be  noted  that  in  1898  the 
proper^,  by  deed,  was  dedicated  to  the 
public,  and  the  record  shows  that  the  dedi- 
cation was  impliedly  accepted.  A  town  was 
platted,  and  lots  were  sold  on  the  faith  of 
this  dedication,  and  we  do  not  attempt  to 
decide  as  to  the  rights  of  parties  who  have 
purchased  lots  adjacent  to  the  property  in 
question,  for  these  parties  are  not  before  the 
court 

[4]  It  is  certain  that  the  decree  of  the 
chancery  court  of  February  16,  1903,  did  not 
affect  the  rights  of  any  of  these  parties,  be- 
cause the  only  parties  to  that  suit  were  the 
plaintiffs  in  this  action  and  the  courthouse 
commissioners.  The  pubUc  was  not  represent- 
ed at  all.  The  suit  was  instituted  by  the 
courthouse  commissioners  against  Carl  and 
Eliza  Schuman,  and  the  decree  was  rendered 
upon  the  pleadings,  without  any  proof  being 
taken,  and  the  decree  could  not  affect  the 
rights  of  any  one  not  a  party  to  the  suit 
It  will  be  noted  that  the  dedication  to  the 
public  was  made  before  the  election  for  a  re- 
location of  the  connty  seat  was  ordered. 
Hence  it  may  be  said  that  that  decree  was 
of  no  effect  whatever,  and  that  the  deed 
made  by  plaintiffs  to  the  county  on  the  18th 
day  of  February,  1903,  was  the  voluntary 
act  of  the  plaintiffs. 

[t]  If  they  subsequently  reacquired  title 
to  lie  property  by  the  decree  of  June  15, 


1912,  referred  to  in  the  statonent  of  tacts, 
then  their  title  Inured  to  the  benefit  of  the 
county.  Horsely  v.  Hllbnm,  44  Ark.  45& 
If  that  decree  did  not  reinvest  title  In  the 
plaintiffs  (a  question  which  we  do  not  decide 
because  it  is  not  put  in  issue  in  this  case), 
then  the  title  remains  in  the  public,  and  the 
plaintiffs  have  no  title  to  the  property  in 
question.  - 

Therefore  the  decree  of  the  chancellor  dis- 
missing the  plaintiff's  complaint  for  want  of 
equity  was  correct  and  it  wlU  be  affirmed. 


LOEWER  V.  LONOKE  RICE  MILIAHQ  00. 
(Supreme  Court  of  Arkansas.    Dec.  15,  1913.) 

1.  Plbadino    (S    367»)— Complaiwt^Makiso 
More  Definite  and  Cbbtain. 

Where,  in  an  action  by  a  corporation 
against  a  former  employe  who  was  also  a  di- 
rector, the  complaint  alleged  that  withoDt  its 
knowledge,  and  for  the  purpose  of  defraudini; 
it  he  directed  its  tiookkeeper  to  credit  him  with 
divers  and  sundry  smounts  to  wMcb  he  was  not 
jnsUy  entitled,  among  which  were  certain  itenu 
specifically  mentioned,  and  an  account  exhibited 
with  the  complaint  showed  the  amount  for 
which  it  asked  judgment,  the  complaint  in  con- 
nection with  the  account  sufficiently  advised  de- 
fendant of  the  specific  items  which  he  was  al- 
leged to  have  had  credited  to  himself  on  the  cor- 
poration's books,  and  his  motion  to  make  the 
complaint  more  specific  was  properly  over- 
ruled. 

[EM.   Note. — For   other    cases,    see   Pleadine. 
Cent  Dig.  H  64, 1173-119S ;  Dec.  Dig.  {  367.*] 

2.  AccotTNT  Stated    (|  12*)  —  Subohaboisg 

AND  FALSimNO. 

An  account  in  which  itnns  have  been  ot- 
tered or  omitted  through  fraud,  mistake,  acci- 
dent, or  nndue  advantage  may  be  falsified  or 
surchaiKed  even  after  there  has  been  a  settle- 
ment and  payment  of  the  balance  fotmd  due. 

[Ed.    Note. — For    other    cases,    see    Account 
Stated,  Cent  Dig.  gf  73-76;   Dec.  Dig.  g  12.'] 

3.  AccotTNT   Stated  (|  U«) -:- Subohaboiro 

AND  FALSIFTINa. 

One  seeking  to  falsify  or  surcharge  an  ac- 
count for  fraud,  mistake,  accident  or  undue  ad- 
vantage must  proceed  within  a  reasonable  time 
after  the  discovery  of  the  fraud. 

[Ed.    Note.— For    other    cases,    see    Accoont 
Stated,  Cent  Dig.  gg  73-76;   Dec  Dig.  g  12.») 

4.  AocouNT   Stated   (g  19")  —  Subchabowo 

AND  FALSIFTINO. 

One  seeking  to  falsify  or  surcharge  an  a^ 
count  for  fraud,  after  a  settlement  and  payment 
of  the  balance  found  due,  has  the  burden  of  es- 
tablishing the  fraud  by  clear  and  convincing  ev- 
idence. 

[Ed.    Note.— For   other    cases,    see    Acooont 
Stated.  Cent  Dig.  gg  91-98;   Dec.  Dig.  g  1».*1 

6.  ACC017NT   Stated  (g  IS*)  —  Subohaeoiiio 

AND  FaXSIFTINO. 

In  an  action  by  a  coriwration  against  a  tot- 
met  employe  and  director,  evidence  keU  to 
show  that  credita  on  the  corporation's  books  in 
favor  of  defendant,  upon  which  a  settlement 
between  him  and  the  corporation's  bookkeeper 
was  based,  were  entered  by  the  tiookkeeper  tt 
defendant's  direction,  without  the  knowledge  or 
consent  of  the  other  directors. 

[Ed.    Note.— For    other   cases,    see   Aeconnt 
Stated,  Cent  Dig.  gg  91-93;  Dec  Dig.  g  19.*1 
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6.  AcooTiHT   Stated  (|  12*)  —  Subohaboino 

AITD    FaLBIFYINO. 

Where  the  credits  on  a  corporation's  booka 
in  faTor  of  an  employ&  who  was  also  a  direc- 
tor, npon  which  a  subsequent  settlement  be- 
tween such  employe  and  the  company's  book- 
keeper was  based,  were  entered  by  the  book- 
keeper by  direction  of  snch  employ^  without  the 
knowledge  or  consent  of  the  ouier  directors,  the 
settlement  was  not  conclusive,  and  the  account 
was  properly  opened  for  the  purpose  of  correct- 
ing snch  credits. 

[Ed.  Note.— For  other  cases,  see  Acconnt 
Stated,  Cent  Dig.  H  73-76;    Dec.  Dig.  |  12.*] 

7.  COBFOBATIONB    ($   308*). 

In  an  action  by  a  corporation  against  a 
former  employ^,  where  it  appeared  that  under 
the  contract  of  employment  he  was  to  be  paid 
one-half  of  the  profits  on  binder  twine  sold  by 
him  np  to  the  date  of  the  contract,  that  there- 
after the  corporation's  bookkeeper  made  a  state- 
ment showing  the  profits  op  to  that  time,  b^ 
which  it  appeared  that  the  employ^  was  enti- 
tled to  $80,  and  there  was  no  testimony  that 
this  was  not  the  amount  of  his  profits  up  to 
that  date,  though  an  account  which  included 
profits  and  losses  subsequent  to  that  date  show- 
ed a  much  less  profit,  be  was  entitied  to  credit 
for  $80. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig,  i|  1334-1340 ;   Dec.  Dig.  |  308.*] 

8.  COBFOBATIONB  (i  314*)— AOENTS  AHD  ElC- 
PLOT£s— FXBSONAI.  INTEBEST  IN  TSAIiaAO- 
II0R8. 

A  person  employed  by  a  corporation  to  buy 
rice  for  it  could  not  act  for  it  in  the  sale  of 
rice  owned  by  him. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  fi  1393-1398,  1400;  Dec.  Dig.  1 
314.*1 

9.  CoBPOBATioRS    (|   432*)  —  OimcBRa  —  Au- 

THOBITT— SuFFICrBNCT  OF  BtiDEWCE. 

In  an  action  by  a  corporation  against  a 
person  formerly  employed  to  buy  rice  for  it,  stI- 
dence  held  to  show  that  the  corporation's  man- 
ager, who  purchased  defendant's  one-half  inter- 
est in  a  crop  of  rice  for  10  cents  a  bushel  more 
than  bad  preTlously  been  paid  for  the  other  one- 
half  interest,  was  authorized  to  make  snch  pur- 
chase. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  y  1717,  1718,  1724,  1726-1786, 
1737,  1743,  1762;  Dec.  Dig.  i  432.*] 

10.  COBFOBATIONB    (t     813*)  —  OtfIOBBS    AND 

AOKNTS— Duties  Towabd  GoBPOBAxioif. 
A  director  of  a  corporation,  also  employed 
by  It  on  a  salary  to  purchase  rice  for  it,  was 
bound  to  deal  with  it  in  the  utmost  good  faith, 
and  to  buy  rice  for  it  and  not  for  himself. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1387 ;   Dec.  Dig.  §  813.*] 

11.  COBFOBATIONB    (i    619*)  —  OFWCEBS  —  Ao- 

TioNO— SumcizNcT  or  Etidknck. 

In  an  action  by  a  corporation  against  a 
person  formerly  employed  to  bny  rice  for  it,  ev- 
idence  held  to  show  that  a  crop  of  rice,  on 
which  he  claimed  to  be  entitied  to  a  profit  on  the 
theory  that,  on  the  corporation's  repudiation  of 
the  purchase,  he  assumed  it  himself  and  subse- 
qnently  sold  the  crop  to  the  corporatim,  was 
purchased  for  the  corporation  and  that  it  did 
not  repudiate  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
rent  Dig.  H  2086,  2088^^)6»,  2061,  2093; 
Dec.  Dig.  f  610.*] 

12.    COBFOBATIONB  {{  814*)— AOSNTB  AND   Eu- 

PL,oy&8— Pkbsonai.  Intkbbst  in  Tbanbao- 

TIONS. 

A  person  employed  by  a  corporation  to  bny 
rice,  and  who  did  purchase  a  crop  of  rice  for  it, 
could  not  resell  it  to  the  corporation  at  a  prof- 


It  unless  it  clearly  appeared  that  it  repudiated 
his  purchase  thereof  and  affirmatively  consented 
to  treat  it  as  a  purchase  by  him  personally. 

[Ed.  Note.— For  other  cases,  see  Corporations 
Cent  Dig.   {g  1393-1388,  1400;    Dee.  Dig.  { 

13.  cobfobationb  (f  808*)— cokpenbation— 
Febfobmancs  of  Sebvices. 

A  contract  between  a  corporation  and  a 
person  employed  to  buy  rice  and  to  render  snch 
other  assistance  as  would  be  necessary,  for  a 
period  beginning  July  Ist  and  ending  April  1st, 
at  a  salary  of  |1,000  for  that  time,  further  pro- 
vided that  his  time  was  extended  beyond  April 
Ist  to  the  end  of  the  milling  season,  if  neces- 
sary. He  discharged  his  duties  as  buyer  to  the 
end  of  the  buying  season,  which  lasted  five 
months,  and  was  then  instructed  not  to  buy  any 
more  nee ;  and,  though  he  thereafter  entered 
the  employment  of  another  party,  he  i^erformed 
some  services  for  the  corporation  which  it  ac- 
cepted, and  it  did  not  appear  that  he  was  call- 
ed upon  to  render  assistance  in  any  other  ca- 
pacity than  that  of  bnyer.  Long  after  the  close 
of  the  season,  and  after  he  had  entered  into  a 
contract  with  other  parties,  he  was  credited  on 
the  corporation's  books  with  the  full  amount  of 
his  salary.  SM.  that  he  was  entitled  to  the 
full  salary,  ana  not  merely  to  five-ninths 
thereof. 

[£3d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1334-1349;   Dec.  Dig.  $308.*] 

14.  cobfobationb  9  808*)— comfensation— 

Amount. 

A  person  employed  to  buy  rice  and  render 
other  assistance,  who  by  his  contract  was  to  re- 
ceive 26  per  cent,  of  the  net  profits  on  seed  rice, 
was  only  entitied  to  such  percentage  of  the 
profits  on  seed  rice  sold  by  him,  and  not  on 
seed  rice  sold  by  the  employer  through  other 
employes. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  !{  1334-1349 ;   Dec.  Dig.  g  808.*] 

Appeal  from  Lonoke  Chancery  Oonrt;  Jno. 
E.  Martinean,  Chancellor. 

Action  by  the  Lonoke  Rice  Milling  Com- 
pany againBt  Henry  Loewer.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Modi- 
fled. 

Appellee  la  a  corporation  engaged  In  the 
bnainesB  of  rice  milling  at  Lonoke.  On  May 
21,  1909,  appellant  "was  employed  as  rough 
rioe  bnyer,  and  to  render  snch  other  assist- 
ance as  would  be  necessary  during  the  period 
beginning  Jnly  1,  1900,  and  ending  April 
1,  1910,  at  a  salary  of  $1000  for  said  time." 
The  contract  further  provided  "that  he  be 
allowed  26  per  cent  of  the  net  profits  on 
seed  rice,  the  amount  of  seed  rice  handled  to 
be  left  to  the  manager  and  the  directors." 
The  contract  further  provided  as  follows: 
"That  he  (Loewer)  b^  paid  one-half  of  the 
profits  on  twine  sold  to  this  date,  the  mill  to 
get  all  profit  from  twine  sold  after  thla 
date."  And,  further,  "Mr.  Loewer'a  time  is 
extended  beyond  April  1st  on  to  the  end  of 
the  milling  season  if  necessary.  The  amount 
due  him  is  to  be  paid  at  the  end  of  the 
season,  except  he  is  to  be  allowed  to  pay 
one-half  on  his  assessment  for  stock  in  cash 
and  credit  him  with  balance  out  of  amount 
due  him  on  salary.  Mr.  Loewer  is  to  i>ay 
his  own  expenses  while  In  our  employ  except 
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wben  out  of  our  district  The  quantity  of 
rice  to  be  bought  and  price  to  be  fixed  by  the 
directors." 

Tbe  appellee  brought  this  suit  against 
the  appellant  on  an  itemized  account  which 
it  made  an  exhibit  to  Its  complaint  and, 
after  setting  up  the  contract,  appellee  al- 
leged that  on  tbe  1st  day  of  December, 
1909,  appellant  quit  appellee's  employment 
and  went  to  work  for  other  parties  at  a  sal- 
ary of  $200  per  month;  that  during  the  time 
of  the  employment  appellant  was  a  director 
of  the  plalntur  corporation,  and  that  while 
so  employed  and  without  the  knowledge  of 
the  appellee  and  for  the  purpose  of  defraud- 
ing It,  be  directed  its  bookkeeper  to  credit 
him  with  divers  and  sundry  amounts  to 
which  he  was  not  Justly  entitled,  among  the 
items  there  being  $798  rebate  on  the  liCroy 
rice  crop,  $407.36  on  tbe  Schenebeck  rice 
crop  and  $1000  on  bis  salary,  and  $80.00  on 
binder  twine,  when  be  was  only  entitled  to  a 
credit  on  the  binder  twine  account  of  $19.29. 
Appellee  alleged  that  It  was  not  aware  of 
such  false  entries  until  it  bad  its  books 
audited,  and  that  it  was  entitled  to  the  sum 
of  $3,920.06,  as  shown  by  the  Itemized  state- 
ment, which  it  claims  shows  tbe  correct 
amount  due  appellee  and  for  which  it  prayed 
Judgment 

The  appellant,  after  filing  a  motion  to 
make  the  complaint  more  specific,  which  was 
overruled,  answered,  denying  that  his  em- 
ployment was  to  extend  longer  than  the  rice 
season,  which  he  alleged  would  expire  Janu- 
ary Ist  He  denied  the  allegations  of  fraud, 
set  up  that  all  the  items  credited  to  him  on 
the  books  were  correct,  and  tbat  the  same 
were  acquiesced  in  and  approved  by  appellee 
and  Its  authorissed  agents;  alleged  that  the 
officers  and  directors  made  daily  visits  to  the 
office  where  tbe  books  were  kept  and  made 
personal  investigation  of  the  books  and  had 
full  knowledge  of  the  condition  of  appellant's 
account  and  each  item  thereof;  alleged  tbat 
be  purchased  the  rice  crop  of  Schenebeck 
In  gross  for  the  sum  of  $3,600  and  reported 
tliat  fact  to  the  appellee,  and  that  appellee 
refused  to  ratify  the  contract  and  tbat  ap- 
pellant personally  assumed  the  same  and 
afterwards  sold  same  to  appellee  for  $1  per 
bushel,  which  amounted  to  about  $3,900.  He 
denied  that  be  ordered  the  bookkeeper  to  en- 
ter the' credits  on  appellee's  books,  and  al- 
leged that  the  credits  <of  which  appellee  com- 
plains were  made  at  the  direction  of  tbe 
appellee,  and  tbat  he  was  entitled  to  such 
credits. 

By  way  of  cross-complaint  appellant  al- 
lied that  be  continued  to  work  for  appellee 
under  the  contract  from  July  1,  1909,  until 
he  had  fully  complied  with  his  contract  al- 
though appellee  ordered  him  to  discontinue 
buying  rice  December  1,  1909.  He  alleged 
tbat  he  was  entitled  to  the  full  amount  of 
the  salary  named.  Alleged  tliat  on  December 
11,  1909,  the  account  between  him  and  ap- 
pellee showed  a  balance  due  appellant  of 


$223.78  and  that  appellee  gave  him  a  dieck 
for  that  amount  ^nd  that  this  was  m.  full 
and  complete  settlement  except  that  tli«e 
was  not  included  in  tbls  settlement  the 
amounts  due  appellant  for  salary  or  profit! 
on  seed  rice.  He  alleged  that  appellee  paid 
him  on  his  salary  $500  on  March  1,  IdlOk 
and  $600  on  April  26,  1910,  and  tliat  at 
each  time  he  requested  an  itemized  statement 
and  appellee  failed  to  furnish  it  to  him.  He 
specified  that  there  was  due  him  from  aiq>d- 
lee  the  following  sums:  On  Leroy  rice  crop, 
one-half  profit  $798.00;  on  Sdienebeck  ilce 
crop,  $316.00;  advanced  by  him  on  Sdiene- 
beck  rice  crop,  $2,544.90;  one-half  profits  on 
binder  twine,  $80.00;  one-fourth  profits  on 
seed  rice,  $1,694.37,  making  a  total  of  $5,333.- 
00,  for  which  amount  he  prayed  Judgment 

Tbe  matters  at  issue  between  the  parties  on 
the  pleadings  and  the  testimony  presented  by 
this  somewhat  complicated  record  could  have 
been  more  easily  and  correctly  detenniDed, 
perhaps,  had  the  matters  and  i^ues  been  re- 
ferred to  a  master  to  state  an  account  but 
the  chancery  court  did  not  see  proper  to  do 
that  and  considered  the  testimony  at  first 
hand  and  rendered  a  written  opinion  in 
which  he  took  up  various  contested  items  be- 
tween tbe  parties  and  made  his  findings 
thereon,  and  after  entering  the  debits  and 
credits  as  same  were  determined  from  the 
testimony,  entered  a  Judgment  in  favor  of 
the  appellee  in  the  sum  of  $2,109.86  with  in- 
terest thereon  from  July  1,  1910,  at  the 
rate  of  six  per  cent  per  annum,  wfaidi 
amounted,  at  the  time  of  tbe  rendition  of  tbe 
decree,  to  tbe  aggregate  sum  ^eluding  inter- 
est and  principal)  of  $2,457.88,  and  from  this 
decree  appellant  duly  prosecutes  this  appeal 

C.  F.  Greenlee  and  G.  Otis  Bogle,  both  of 
Brinkley,  and  Manning,  Emerson  &  Morris,  of 
Little  Rock,  for  appellant  Trimble  ft  Trim- 
ble, of  Lonoke,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  Appellant  urges  that  the  Judgment 
should  be  reversed  for  the  following  reasons: 
First  because  tbe  court  erred  in  not  sustain- 
ing the  motion  to  make  the  complaint  more 
specific ;  second,  because  the  settlement  and 
payment  made  December  11,  1909,  was  con- 
clusive of  all  claims  prior  thereto ;  third,  be- 
cause tbe  court  erred  in  its  finding  on  tbe 
binder  twine  account;  fourtli,  tbe  Leroy 
rice  account;  fifth,  the  Schenebeck  rice  ac- 
count; sixth,  appellant's  salary;  and, 
seventh,  the  seed  rice  account  We  will  con- 
sider these  in  the  order  named. 

[1]  I.  Appellant  asked  tbat  the  complaint 
be  made  more  specific  "by  spedflcally  stat- 
ing each  item  which  it  claimed  appellant  bad 
converted  to  bis  own  use,  and  by  specifying 
the  divers  and  sundry  amounts  which  it  al- 
leged appellant  bad  had  credited  to  himself 
to  which  he  was  not  entitled,  and  specifically 
stating  the  amount  for  which  appellee  claim- 
ed Judgment"  Tbe  account  exhibited  with 
amended  complaint  showed  tbe  amonnt  Cor 
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which  appellant  asked  Judgment.  Among  the 
"divers  and  anndry  amounts"  which  appellee 
alleged  that  appellant  had  procured  to  be 
credited  upon  his  account  with  appellee  were 
the  following  Items:  "$798  rebate  on  Leroy 
rice  crop,  $407.36  rebate  on  Schenebeck  rice 
crop,  11,000  on  salary,  and  $80  on  binder 
twine."  The  above  Items,  In  connection  with 
the  Itemized  statement  of  account,  made  an 
exhibit  to  the  amended  complaint,  were  suf- 
ficient to  advise  appellant  of  the  specific 
items  which  he  is  alleged  to  have  had  credit- 
ed to  himself  on  the  books  of  appellee.  The 
court  did  not  err  in  overruling  the  motion 
to  make  more  specific. 

[2-4]  11.  An  account  in  which  items  have 
been  entered  or  omitted  through  fraud,  mis- 
take, accident,  or  undue  advantage  may  be 
falsified  or  surcharged  even  after  there  has 
been  a  settlement  and  payment  of  the  bal- 
ance found  due.  But  one  who  seeks  to  falsi- 
fy or  surcharge  an  account  for  fraud,  etc., 
must  proceed  within  a  reasonable  time  after 
the  fraud  has  been  discovered,  and  the  onus 
Is  upon  him  to  establish  the  fraud  by  clear 
and  convincing  evidence.  Roberts  v.  Totten, 
13  Ark.  609 ;  Lawrence  v.  Ellsworth,  41  Ark. 
502;  Weed  v.  Dyer,  53  Ark.  155,  13  S.  W. 
592;  Lanier  v.  Union  Mortgage  Banking  & 
Tr.  Co.,  64  Ark.  39,  40  S.  W.  466 ;  Fletcher 
V.  WhlOow',  72  Ark.  234-240,  79  S.  W.  773; 
1  Cyc.  pp.  460-467. 

[6, 1]  The  facts  concerning  the  alleged  set^ 
tlement  by  the  payment  made  December  11, 
1909,  are  substantially  as  follows:  W.  B. 
Hudson  was  the  bookkeeper  of  appellee  at 
that  Ume.  He  testifies:  "We  gave  Mr. 
Loewer  $223.78  to  balance  bis  account,  In- 
cluding that  stock;  also  credits  for  the 
Leroy  Planting  Ck)mpaDy,  and  for  the  Schene- 
beck business.  Cp  to  that  time  (December 
11,  1909)  Loewer  owed  the  mill  nothing.-  Mr. 
Loewer  and  I  had  a  settlement  on  that  day." 
And  further  on  he  says:  "We  balanced  off 
on  January  5,  1910,  and  he  was  credited  for 
the  Leroy  Planting  Company  and  also  for  the 
Schenebeck  business." 

The  appellant  te.stlfied,  concerning  thla  al- 
leged settlement,  as  follows}  "I  had  a  set- 
tlement with  the  company  December  11, 
1909.  The  mill  was  then  Indebted  to  me 
In  the  sum  of  $223.78,  which  was  paid  by 
check.  I  asked  for  a  statement  when  we 
settled  December  11, 1909.  Hudson  promised 
he  would  make  It  out,  but  he  never  did." 

If  the  above  were  aU  the  testimony,  the 
appellant  would  be  correct  in  his  contention 
that  the  payment  of  December  11,  1909,  was 
a  complete  and  final  settlement  to  that  date. 
But  Hudson,  the  bookkeeper,  testified  fur- 
ther as  follows:  "I  was  directed  by  Loewer 
to  make  these  entries  on  the  books.  He 
went  over  the  account  with  me  when  we 
made  the  settlement.  He  was  superintendent 
of  the  mill  and  the  rough  rice  buyer.  He 
was  supposed  to  tell  me  all  trades  made  in 
buying  rough  rice.  I  got  all  my  Instructions 
from   Loewer.     All  entries  were  made  at 


his  reQuest  I  was  working  for  the  com- 
pany, and  Mr.  Loewer  was  a  director.  I  was 
under  his  directions." 

The  appellant.  In  his  testimony,  does  not 
deny  that  he  directed  the  bookkeeper  to  en- 
ter the  above  items  to  his  credit  on  the  books 
of  appellee.  As  to  the  Schenebeck  crop,  he 
says:  "The  mill  was  to  take  it  at  $1  per 
bushel,  and  I  told  Mr.  Hudson  to  figure  up 
what  was  coming  to  me  and  give  me  credit 
for  it" — thus  affirmatively  corroborating  Hud- 
son's testimony  that  the  credit  was  entered 
at  appellant's  request  C.  G.  Miller,  one  of 
the-  directors  of  appellee,  testified  as  fol- 
lows: "The  board  never  authorized  Hudson 
to  settle  with  Loewer  for  his  salary  of  $1,- 
000.  We  contended  that  we  did  not  owe  it 
We  never  authorized  the  credit  on  seed  rice 
or  on  the  Leroy  rice  crop.  Loewer  had  over- 
drawn his  account,  and  he  had  had  false  en- 
tries made.  The  books  for  1909,  1910,  and 
1911  were  audited  in  19U." 

W.  W.  McCrary,  another  director,  testified: 
"The  board  did  not  authorize  Loewer  to 
enter  up  the  credits  that  were  entered  on  the 
books  or  to  draw  funds  on  his  salary.  He 
never  consulted  with  the  directors  as  to  the  - 
debits  and  credits  placed  on  the  books  In 
regard  to  the  Schenebeck  and  Leroy  deals. 
Wheat  and  I  went  to  the  mill  every  day 
and  went  over  the  mall,  but  did  not  look 
over  the  books.  We  discovered  the  entries 
made  at  the  direction  of  Loewer  as  to  the 
rebate  on  the  Leroy  crop,  the  Schenebeck 
crop,  and  the  twine  account  when  we  had 
the  books  audited  by  Mr.  Kuhn." 

Under  the  above  testimony,  to  permit  the 
payment  of  December  11,  1900,  to  go  as  a 
final  settlement  of  all  items  of  account  prior 
to  that  date  would  be  tantamount '  to  allow- 
ing appellant  to  make  the  settlement  without 
consulting  appellee.  In  other  words,  appel- 
lant made  the  settlement  for  appellee  with 
himself;  for  the  bookkeeper  says  that  In 
entering  up  these  credits  to  appellant  on  the 
books  of  appellee  he  acted  under  the  direc- 
tions of  the  appellant  The  appellee,  under 
the  testimony.  Is  contending  that  appellant 
was  not  entitled  to  these  credits,  and  that 
the  bookkeeper  was  not  authorized  to  enter 
them  on  the  books  because  they  were  false. 
Then  to  treat  a  settlement  based  thereon  as 
final  would  shut  out  inquiry  and  enable  ap- 
pellant to  perpetrate  a  fraud  upon  appellee. 

Since  the  other  directors  challenge  the  cor- 
rectness of  the  credits  and  deny  that  appel- 
lant was  entitled  to  them,  and  show  that 
they  were  entered  by  the  bookkeeper  upon 
appellant's  directions  and  without  authority 
from  appellee,  and  since  they  further  testify 
that  they  had  no  knowledge  that  the  book- 
keeper bad  entered  up  these  credits  to  ap- 
pellant until  the  books  were  audited  in  1911, 
we  are  of  the  opinion  that  the  court  was  cor- 
rect In  holding,  under  the  familiar  principles 
of  law  above  announced,  that  the  alleged 
settlement  of  December  11, 1900,  and  the  pay- 
ment made  on  that  date  were  not  conclusive 
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of  the  matter  of  accoTint  between  appellant 
and  appellee  np  to  that  time.  The  court 
properly  opened  the  account  for  the  purpose 
of  correcting  the  items  of  credit  aboye  men- 
tioned which  appellee  alleged  were  erroneous. 
That  the  appellee  had  no  voice  or  part  in  the 
alleged  settlement  Is  established  by  clear 
and  convincing  testimony.  In  so  holding,  we 
do  not  overlook  the  testimony  in  the  record 
tending  to  show  that,  "after  Hudson  was 
made  bookkeeper.  Wheat  and  McCrary  came 
into  the  mill  every  morning  and  went  over 
the  business  of  the  day  before;  that  they 
went  over  the  accounts  and  saw  what  was 
paid  for  rice,  how  much  was  bought,  etc.; 
that  they  had  before  that  time  had  trouble 
with  Apple,  the  former  bookkeeper,  and  had 
taken  in  hand  the  financial  part  of  It  to  keep 
it  straight  after  Hudson  came  in ;"  nor  the 
testimony  tending  to  show  that  Loewer  had 
nothing  to  do  with  the  keeping  of  the  books 
at  the  mill  and  that  he  was  not  the  superin- 
tendent of  the  milL  This  testimony  does 
not  contradict  the  testimony  of  the  bookkeep- 
er and  of  appellant  himself,  showing  that 
the  credits  were  entered  at  appellant's  in- 
stance; nor  does 'it  contradict  tile  i>ositlve 
testimony  of  the  other  directors  that  they 
bad  no  knowledge  that  such  credits  were 
entered.  The  testimony  therefore  was  not 
relevant  on  the  issue  of  the  finality  of  the  set- 
tlement The  testimony,  however,  tending 
to  show  that  the  other  directors  of  the  ap- 
pellee had  the  opportunity  to  know  of  these 
credits  at  the  time  or  soon  after  they  were 
made,  is  relevant  on  the  issue  as  to  whether 
or  not  the  credits  were  correct,  and  we  come 
now  to  that  question. 

[7]  ni.  The  record  shows  that  appellant 
was  to  get  one-half  of  the  profit  on  binder 
twine  sold  np  to  the  date  when  appellant 
was  employed  by  appellee,  to  wit,  May  24, 
1909.  While  appellant  was  employed  on  the 
above  date,  his  serivce  was  not  to  begin  until 
July  1,  1909. 

Appellant  testified  that  there  was  due  him 
for  commission  on  the  binder  twine  account 
the  sum  of  $80.  The  bookkeeper  of  appellee 
was  asked  to  make  a  statement  showing  the 
profits  made  on  binder  twine  up  to  the  time 
appellant  was  employed  by  the  appellee,  and 
he  made  a  statement  showing  that  on  De- 
cember 4, 1909,  appellant  was  credited  on  the 
books  of  appellee  with  commissions  on  bind- 
er twine  account  in  the  sum  of  $S0.  There 
is  no  testimony  to  show  that  this  credit  did 
not  represent  the  correct  amount  of  appel- 
lant's commission  on  binder  twine  up  to  the 
date  that  the  contract  was  entered  into. 
This  was  the  credit  as  Shown  in  the  original 
account  That  was  introduced  in  evidence; 
but  in  another  exhibit  which  was  afterwards 
Introduced  appellant  was  credited  with  a 
commission  of  $80  on  binder  twine  account 
as  of  December  4,  1909,  and  was  charged 
back  with  the  same  amount  of  commission  as 
on  July  1, 1910 ;  but  it  was  admitted  by  ap- 
plies that  this  binder  twine  account  was  er- 


ror. And  in  still  another  account  whldi  Is 
designated  as  "Loewer's  account  as  correct- 
ed," appellant  is  credited  as  of  December  4, 
1909,  with  commissions  on  binder  tvvine  ac- 
count $19.29.  The  latter  sum  is  the  amonnt 
of  commission  on  binder  twine  that  the  court 
allowed  the  appellant  This  was  ascertained, 
as  shown  by  the  twine  account  in  the  record, 
by  taking  into  consideration  the  profit  and 
loss  on  twine  account  from  August  11,  1909, 
to  July  1,  1910,  which  was  $38.57.  But  wi- 
der the  contract,  appellant  was  to  have  one- 
half  of  the  profits,  as  we  have  stated,  on  the 
twine  that  had  been  sold  up  to  the  date 
when  his  contract  was  entered  into,  and  he 
testifles,  and  there  is  nothing  to  show  to  the 
contrary,  that  on  July  1,  1909,  when  he  en- 
tered appellee's  service  and  also  at  the  time 
the  credit  of  $80  commission  on  binder  twine 
was  entered  in  his  favor,  the  bookkeeper  fig- 
ured it  up  for  him,  and  he  was  entitled  to 
that  sum.  The  court  therefore  erred  In  not 
allowing  him  that  amount 

[1, 1]  IV.  Appellant  and  one  liartln  were 
equal  iKirtners  in  the  Leroy  Bice  Planting 
Company.  Appellant  therefore  owned  a  one- 
half  Interest  in  what  we  will  hereinafter 
call  the  "Leroy  rice."  As  to  this  rice  be 
could  not  represent  both  himself  and  the  ap- 
pellee In  making  the  sale,  for  he  was  the  sell- 
er and  appellee  the  purchaser.  He  testified 
that  his  partner  was  willing  to  sell  his  share 
of  the  crop  at  00  cents  per  bushel,  but  that 
he  (appellant)  was  unwilling  to  sell  his  Inter- 
est at  that  price.  There  were  3,490  bushels 
of  the  Leroy  rice.  It  was  all  delivered  to  ap- 
pellee's mill  as  one  lot  Appellant  Informed 
one  Hoetzel,  who  was  the  manager  of  the 
mill  at  that  time,  that  he  could  buy  Martin's 
share  of  the  rice  at  90  cents,  and  Hoetzel 
bought  it  at  that  price.  Appellant's  half 
went  In,  but  he  told  the'  bookkeeper  that  be 
was  not  selling  his  at  that  time.  Afterwards 
the  price  went  up  to  $1,  and  he  sold  his  rice 
to  Hoetzel.  It  was  worth  $1  at  that  time 
Appellant  and  Hoetzel  had  Just  bought  for 
appellee  the  Herron  rice  at  that  price,  and 
appellant  states  that  he  could  have  sold  his 
rice  at  that  time  to  the  Wheatley  Bice  Mill 
at  $1.02  per  busheL  His  rice  was  an  excel- 
lent quality  and  well  worth  the  price  that  be 
sold  It  for.  Hoetzel,  who  acted  for  the  ap- 
pellee in  buying  this  rice,  testified  that  he 
was  in  the  employ  of  appellee  as  manager  of 
the  mill;  he  supervised  the  buying  of  ron^ 
rice  and  sold  clean  rice.  Loewer,  in  buying 
rice,  was  under  his  instructions.  The  first 
agreement  of  the  directors  was  that  not 
more  than  90  cents  was  to  be  paid  for  rice, 
and  they  bought  all  they  could  get  at  that 
price.  Then  prices  went  up  and  they  bad 
to  pay  more,  but  not  until  the  matter  was 
taken  up  with  the  members  of  the  board. 
He  says  the  Leroy  rice  was  all  haaled  In  as 
one  lot  He  bought  Martin's  part  at  90  cents. 
There  was  no  trade  at  that  time  with  Loe- 
wer. Witness  bought  Loewer's  rice  ten  day? 
later  at  $1  per  bushel.    He  paid  £<oewer  na 
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more  for  hla  rice  than  he  would  have  paid 
anybody  else  at  that  time.  They  were  pay- 
ing In  the  market  as  much  as  $1.06  for  rloe 
of  the  same  grade  as  they  paid  Iioewer  $1 
for. 

The  testimony  of  the  directors,  on  the  oth- 
er hand,  was  to  the  ^ect  that  they  had  not 
authorized  Hoetzel  to  buy  rough  rice,  and 
that  they  had  fixed  the  price  of  rough  rice 
to  be  purchased  by  Loewer  at  not  more  than 
90  cents  per  bushel,  unless  otherwise  in- 
structed by  the  board. 

Appellant  testified  that  the  bookkeeper  had 
given  him  credit  on  the  books  for  a  part  of 
Martin's  rice,  but  that  he  was  not  entitled  to 
that  and  did  not  ask  for  It,  and  he  asked 
him  to  charge  It  back  to  appelant 

Hudson,  the  bookkeeper,  testified  that  the 
books  showed  that  the  entire  crop  of  the  Le- 
roy  rice  was  purchased  at  90  cents  per  bush- 
el for  the  Honduras  and  75  cents  per  bushel 
for  the  Japan,  but  that  later  the  appellant 
directed  him  to  credit  on  bis  account  the  sum 
of  $798;  the  same  being  a  rebate  on  the  Le- 
roy  rice  crop,  and  he  being  allowed  10  cents 
per  bushel  on  all  the  Honduras  rice:  He 
states  that  this  entry  was  made  without  the 
knowledge  or  consent  of  the  board  of  dlrec- 
tor& 

The  directors  testify  that  they  never  au- 
thorized Loewer  to  take  such  a  credit,  and 
that  afterwards  when  they  took  up  the  mat- 
ter with  Loewer  with  a  view  of  adjusting  the 
same,  he  then  stated  that  his  credit  should 
have  been  only  $349,  inasmuch  as  he  had 
only  a  half  Interest  In  the  Leroy  rice  crop 
and  his  part  of  that  crop  was  3,490  bushels. 

Hudson,  the  bookkeeper,  testified  that  ap- 
pellant never  told  him  that  he  was  not  sell- 
ing his  half  of  the  Iieroy  rice  crop.  The 
books  showed  that  at  the  time  of  that  sale 
the  entire  crop  was  sold  to  the  mill  and  en- 
tered one-half  to  the  Leroy  Rice  Planting 
Company  and  one-half  to  appellant  at  90 
cents.  The  rebate  of  $700  was  entered  at  ap- 
pellant's request  He  gave  him  a  credit  of 
10  cents  per  bushel.  The  credit  was  not 
made  by  error.  Appellant  asked  for  the  re- 
bate of  10  cents  per  bushel  on  the  whole,  not 
half,  of  the  Leroy  crop.  "He  came  back  and 
said  It  was  error  and  had  me  charge  him 
with  the  difference." 

One  of  the  directors  testified  that,  If  ap- 
pellant held  his  half  of  the  Leroy  rice  back 
and  sold  his  half  afterwards  to  the  appellee, 
at  the  time  of  such  sale  the  price  of  rice  had 
(one  down  and  he  should  have  obtained  less 
than  be  claims. 

The  testimony  of  the  directors  was  to  the 
effect  that  appellant  did  not  consult  with  the 
board  with  reference  to  selling  his  half  of 
the  Leroy  rice  crop  to  appellee.  The  board 
did  direct  him  to  pay  more  than  90  cents  for 
other  crops. 

It  is  difficult  to  reconcile  the  conflicts  in 
tbe  testimony  as  to  the  credit  of  $349  In  fa- 
vor of  appellant  appearing  on  the  books  of 
appellee,  entered  as  *  rebate  la  favor  of  ap-  \ 


pellant,  soon  after  the  sale  of  the  Leroy  rice 
crop  to  appellee.  This  credit  also  appears  in 
the  statement  filed  with  appellee's  original 
complaint;  but  in  the  "corrected  statement 
of  aeoount"  filed  with  the  amended  com- 
plaint, "to  correspond  with  the  proof,"  the 
credit  does  not  appear,  and  the  chancery 
court  held  that  the  Item  of  $349  entered  as  a 
credit  to  appellant  on  the  Leroy  rice  crop 
should  be  eliminated. 

Tbe  burden  of  proof  was  on  the  appellee 
to  falsify  the  account  as  taken  from  its  books 
of  original  entry '  concerning  this  Item,  and 
we  are  of  the  opinion  that  the  testimony  is 
not  of  such  clear  and  convincing  character 
as  to  show  that  this  was  a  false  credit  On 
the  contrary,  we  are  of  the  opinion  that  the 
preponderance  of  the  evidence  is  in  favor  of 
the  appellant's  contention  that  he  should  be 
allowed  this  credit  He  was  the  seller  of  his 
own  rice,  and  not  the  buyer,  and  tbe  party 
with  whom  the  transaction  was  made,  and 
who  assumed  to  represent  the  appellee,  cor- 
roborates appellant  in  his  statement  as  to  the 
sale  of  the  Leroy  rice.  While  the  testimony 
for  the  appellee  tended  to  show  that  Hoetzel, 
the  manager,  had  no  express  authority  to 
make  such  purchase,  yet  the  fact  remains 
that  he  and  appellant  both  testify  that  he 
did  have  authority  to  make  it  and  the  proof 
is  nndlspnted  that  he  made  other  purchases 
of  rough  rice  about  that  time;  some  of  these 
being  from  other  directors  of  appellee. 

Both  appellant  and  Hoetzel,  the  manager, 
who  negotiated  with  appellant  for  the  pur- 
chase of  the  Leroy  rice,  testified  that  they 
talked  with  the  president  Mr.  Wheat  con- 
cerning these  transactions,  and  it  was  shown 
that  Wheat  and  Hoetzel  bought  rice  at  that 
time  for  appellee  at  from  97  cents  to  $1.06 
per  bushel.  Among  the  rice  so  purchased 
was  Wheat's  rice  at  97  cents  per  bushel,  and 
the  proof  shows  that  this  rice  was  a  grade 
lower,  and  was  worth  several  cents  less  per 
bushel,  than  appellant's  rice. 

The  preponderance  of  the  evldoice  shows 
that  Hoetzel  did  have  authority  to  make  the 
purchase  from  appellant  and,  this  being  true, 
there  is  no  conflict  as  to  the  purchase  of  ap- 
pellant's rice  at  tbe  price  of  $1  per  bushel 
as  he  contends.  The  court  therefore  erred 
in  eliminating  the  credit  of  $349  in  favor  of 
appellant  on  the  Leroy  rice  crop. 

[1S-121  y.  The  Schenebeck  rice  crop  stands 
on  an  entirely  different  footing  from  the  Le- 
roy rice  crop.  It  was  the  duty  of  appellant 
to  buy  that  rice  for  appellee  and  not  for  him- 
self. This  transaction  must  be  scrutinized 
with  the  greatest  care,  for  ap];>ellant  was  not 
only  employed  by  the  appellee  to  buy  rough 
rice  for  it,  but  he  was  at  the  same  time  a 
director  of  the  appellee,  and  in  his  relation 
both  as  the  employer's  agent  and  as  a  direc- 
tor of  the  company  he  was  bound  to  deal 
with  it  In  the  utmost  good  faith.  See  10  Cyc. 
p.  790,  and  cases  dted  in  note;  2  Thompson 
on  Ck>rp.  pp.  1223,  1224. 

App^ant   dalms   that  he   bought  8,907 
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bushels  of  rice  from  one  Schenebeck  for 
which  he  paid  $3,500.  To  the  contract  of 
purchase  he  signed  appellee's  name  as  well 
as  his  own  name  indiyidually.  At  that  time 
be  paid  $10  of  bis  own  money  to  bind  the 
contract,  but  his  own  evidence  shows  that  he 
afterwards  collected  this  $10  from  the  ai>- 
pellee.  The  rice  was  shipped  to  appellee 
with  bill  of  lading  attached,  and  the  same 
was  paid  by  appellee.  After  he  purchased 
the  rice,  he  notified  the  directors  that  be 
had  made  some  good  money  for  the  rice 
mill  by  purchasing  rice  at  a  bargain.  Appel- 
lant afterwards  paid  on  the  last  shipment 
of  this  rice  the  sum  of  $2,544.90,  same  being 
paid  by  his  own  check  on  the  bank  of  Lonoke, 
which  sum  was  included  in  an  amount  cred- 
ited on  books  of  appellee  as  "Schenebeck  crop 
balance." 

Appellant  testified  concerning  this  transac- 
tion that  the  mill  was  to  take  it  at  $1  per 
bushel.  The  contract  was  signed  like  all 
other  contracts  by  him  for  the  milliug  com- 
pany, for  be  wanted  the  mlUlng  company  to 
have  the  benefit  of  it  He  "reported  the 
transaction  to  Hoetzel,  and  Hoetzel  said  he 
reported  it  to  the  directors."  "Hoetzel  re- 
fused to  accept  the  contract  the  day  after 
I  bought  it,"  says  appellant  "I  told  Schene- 
beck, when  he  brought  the  rice  in,  that  the 
mill  had  refused  to  ratify  the  contract  and 
that  he  would  have  to  look  to  me  for  the 
money.  The  first  shipment  of  the  rice  was 
to  the  Lonoke  Rice  Milling  Company  and 
they  paid  for  It  I  was  at  the  mill  when  the 
last  shipment  came  in  and  gave  my  check 
for  it  They  had  no  money  at  the  time.  I 
had  money  to  my  credit" 

Hoetzel  testified  that  Loewer  reported  to 
him  that  he  bad  bought  the  Schenebeck  rice 
crop  and  had  given  $3,500  for  it  and  that 
he  (Hoetzel)  told  Loewer  that  appellee  could 
not  take  it.  He  discussed  it  with  the  board, 
and  they  thought  as  witness  did,  but  left  it  to 
witness.  Witness  told  Loewer  that  they 
could  not  ratify  the  contract  but  would  pay 
$1  per  bushel.  "He  said  that  was  all  right 
We  told  him  if  there  should  be  either  profit 
or  loss  he  would  have  to  stand  it" 

The  directors  McCrary  and  Miller  testified 
that  Hoetzel  had  no  authority  to  pay  Loe- 
wer $1  per  bushel  for  the  Schenebeck  crop. 
The  board  ratified  the  contract  of  buying 
the  Schenebeck  rice  in  the  field  by  paying 
a  part  of  the  consideration,  and  as  soon  as 
Loewer  came  in  he  was  paid  the  $10  which 
he  had  paid  out  to  bind  the  contract  The 
rice  was  sent  to  the  mill  with  draft  attached. 
The  board  did  not  authorize  Loewer  to  take 
the  profit  over  and  above  $3,500.  The  board 
did  not  authorize  Loewer  to  buy  rice  for 
himself;  did  not  refuse  to  purdiase  the 
Schenebeck  crop  at  $3,600.  Hoetzel  was  dis- 
charged from  appellee's  employment.  Hoet- 
sel,  however,  denied  that  he  was  discharged, 
but  said  that  his  contract  was  up  and  be 
did  not  ask  for  ze-employment. 


^e  bookkeeper  testified  tbat  Loewer  rep- 
resented that  he  had  purchased  tbe  Scbme- 
beck  rice  and  that  he  was  entitled  to  what 
profit  there  was  above  $3,000.  "This,  to  my 
knowledge,"  says  be,  "was  not  submitted  to 
the  board  of  directors.  Tbe  $407.36  rebate 
is  the  difference,  the  profit  between  $3,500 
and  $3,907.36.  Loewer  told  me  to  credit  bin 
with  the  dUTerence,  which  I  did." 

The  chancery  court  was  clearly  correct  In 
finding  that  the  appellant  was  not  entitled 
to  this  credit  The  fact  that  he  executed  tbe 
contract  in  the  appellee's  name  for  the  pur- 
chase of  the  Schenebeck  rice,  which  it  was 
his  duty  to  do,  and  that  be  sent  tbe  bill  of 
lading  with  draft  attached  to  the  appellee 
for  payment  and  the  fact  that  he  collected 
from  appellee  tbe  $10  that  he  had  advanced 
to  Insure  the  bargain,  are  all  strong  circum- 
stances tending  to  show  that  the  pnrcbase 
was  made  for  the  appellee,  and  there  is  do 
testimony  to  warrant  the  condusion  that  ap- 
pellee refused  to  ratify  the  purchase.  There- 
fore appellant  had  no  right  to  set  up  an  in- 
terest in  this  purchase  antagonistic  to  that 
of  his  employer  and,  without  the  knowledge 
and  consent  of  the  directors  of  the  compauy, 
to  have  the  credit  representing  the  profits 
on  this  transaction  entered  on  his  private  ac- 
count This  would  be  enabling  appellant  to 
take  advantage  of  bis  relation  to  make  a 
secret  profit  for  himself,  to  which  the  appel- 
lee, under  the  contract  was  Justly  entitled. 

Appellant  under  the  proof,  could  not  as- 
sume to  buy  the  Schenebeck  crop  for  the  ap- 
pellee, and  then  make  a  profit  out  of  the 
transaction  by  selling  tbe  same  crop  to  the 
appellee,  without  the  clearest  proof  that  ap- 
pellee had  first  repudiated  the  purchase  from 
Schenebeck  and  had  affirmatively  consented 
to  treat  the  same  as  tbe  purchase  of  appel- 
lant Appellant  undoubtedly  was  acting  as 
appellee's  agent  in  the  purchase  of  this  crop, 
and  appellee  would  have  been  liable  to 
Schenebeck  for  it  had  he  not  been  paid. 

[IS]  VI.  Under  the  contract  Loewer  wa» 
entitled  to  a  salary  of  $1,000  for  his  services 
as  rough  rice  buyer,  beginning  July  1,  1909, 
and  ending  April  1,  1010,  or  a  period  of  nine 
months,  with  the  provision  that  his  time  was 
to  extend  beyond  April  Ist  to  the  end  of  the 
mining  season  if  necessary.  A  decided  pre- 
ponderance of  the  evidence  tends  to  show 
that  appellant  discharged  his  duties  as  rougk 
rice  buyer  to  the  end  of  the  season — that  la, 
for  a  period  of  five  months  beginning  July  1, 
1909 — and  tbe  testimony  tends  to  show  tbat 
at  the  end  of  this  season  he  was  Instructed 
not  to  buy  any  more  rice  as  the  season  bad 
been  a  disastrous  one.  Long  after  the  sea- 
son had  closed  and  after  appellant  had  quit 
the  employment  of  the  appellee  and  entered 
into  a  contract  vrith  other  parties,  appellant 
was  credited  on  the  books  of  the  appellee 
with  the  amount  of  his  salary,  $1,000.  At 
that  time  no  objection  was  made  because 
appellant  bad  ault  tbe  service  of  appellee 
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Appellant,  notwltbetandlng  he  had  entered 
the  employment  of  another,  testified  that  he 
held  himself  In  readiness  to  buy  rice  for  the 
appellee  If  It  called  upon  him  to  do  so.  The 
testimony  nowhere  shows  that  the  appellee 
called  upon  him  after  that  time  to  buy  any 
rice. 

While  the  contract  spedfled  that  appellant 
was  to  render  "such  other  assistance  as 
vonld  be  necessary"  to  the  end  of  the  mill- 
ing season,  there  Is  testimony  tending  to 
show  that  appellant  did  serve  appellee,  after 
It  had  instructed  him  not  to  buy  any  more 
rice,  in  making  sales  of  seed  rice,  and  that 
his  services  in  that  respect  were  acc^ted. 

It  is  manifest  from  the  contract,  taken  in 
connection  with  the  other  testimony,  that 
the  principal  service  that  appellant  was  to 
render  appellee  was  in  the  capacity  of  rough 
rice  buyer.  If  "his  assistance  in  any  other 
capacity"  was  deemed  necessary,  it  was  the 
duty  of  the  appellee  to  have  called  upon  him 
for  such  assistance.  Under  the  contract  It 
was  for  appellee  to  determine  what  other 
assistance,  if  any,  was  necessary,  and  the 
record  does  not  disclose  that  appellee  notified 
appellant  that  any '  other  assistance  than 
that  of  buying  rou^  rice  was  necessary  dar- 
ing the  period  covered  by  his  contract.  It 
is  true  there  is  some  testimony  tending  to 
show  that  when  not  away  from  the  mill 
Loewer  was  to  be  there  in  the  capacity 'of 
superintendent,  and  that  when  the  manager 
was  away  be  was  to  look  after  the  running 
of  the  mill.  But  there  is  no  evidence  to 
show  that  appellant  failed  to  discharge  any 
of  the  duties  he  was  called  upon  to  perform 
under  his  contract  during  the  period  for 
which  he  was  employed.  But  appellant 
shows  that  he  was  ready,  after  the  rough 
rice  buying  season  had  closed,  to  render  any 
assistance  to  appellee  that  it  should  deem 
necessary. 

The  appellant  was  entitled  to  his  salary. 
The  court  therefore  erred  In  reducing  appel- 
lant's salary  to  $555.55.  He  should  have 
been  allowed  the  full  amount  of  bis  salary, 
and  be  is  entitled  to  a  credit  therefor,  in 
addition  to  what  the  court  found,  of  $444.- 
45. 

[14]  yil.  The  contract  provided  that  appel- 
lant was  "to  be  allowed  25  per  cent  of  the- 
net  profits  on  seed  rice,  the  amount  of  seed 
rice  handled  to  be  left  to  the  manager  and 
the  directors."  The  court  construed  tblfl 
contract  to  mean  that  appellant  was  to  be 
allowed  25  per  cent  of  the  net  profits  on 
seed  rice  sold  by  him,  and  that  it  did  not 
include  profits  on  seed  rice  sold  by  appellee 
through  employes  oth^  than  appellant 
While  the  contract  Is  not  entirely  free  from 
ambiguity  on  this  point,  we  are  of  the  opin- 
ion that  the  court  correctly  construed  it  and 
did  not  err  in  holding  that  appellant  was 
only  entitled  to  $699.65  as  one-fourth  of  the 
profits  on  the  seed  rice  sold  by  him. 


VIII.  The  aivellee,  in  its  acconnt,  charges 
appellant  with  the  sum  of  $50  for  rice  sold 
J.  D.  Edmonds.  The  appellant  and  Esmonds 
both  testified  that  Edmonds  bought  only  30 
bushels  of  rice,  paying  $1.25  per  bushel,  mak- 
ing $37.60.  The  appellant  therefore  should 
only  be  charged  that  sum. 

IX.  The  court  entered  a  decree  in  favor 
of  appellee  for  $2,109.80,  exclusive  of  inter- 
est Appellant  does  not  specifically  allege 
any  errors  in  this  decree  other  than  those 
discussed  in  its  brief.  Therefore  we  must 
assume  that  the  decree  of  the  court  was 
correct  in  all  other  particulars  except  those 
in  which  we  have  found  error  to  exist 

The  errors  entering  into  the  decree  against 
appellant,  as  above  ascertained,  are  as  fol- 
lows :  On  binder  twine,  $60.71;  on  Leroy  rice 
crop  account,  $349;  on  salary,  $444.45; 
and  on  rice  sold  to  J.  D.  Edmonds,  $12.50 — 
making  a  total  of  $866.66.  The  decree  there- 
fore wUl  be  modified  by  eliminating  these  er- 
rors, and  a  decree  will  be  entered  here  in 
favor  of  the  appellee  for  $1,243.20,  with  in- 
terest from  July  1,  1910,  and  the  costs  of 
api>eal  will  be  adjudged  against  appellee. 


BOTLE  V.  STATE. 
(Supreme  Court  of  Arkansas.     Dec.  1,  1913.) 

1.  CaiiaNAL  Law  (|  553*)— Evidknoe— Suf- 

nCIBNCT — CaSDIBILITT  OF  WlTNKSSKS. 

Objections  to  witnesses  for  the  state,  that 
they  were  employed  by  the  police  department 
of  a  city  to  act  as  detectives  in  securing  testi- 
mony to  convict  accused,  that  the  witnesses 
were  paid  for  their  services  in  procuriDg  tes- 
timony, and  that,  to  secure  the  conviction  of  ac- 
cused, one  of  the  witnesses  had  resorted  to  in- 
famous conduct,  and  had  induced  others  to  en- 
gage with  hun  in  such  conduct,  merely  go  to 
the  credibility  of  the  witnesses,  and  a  convic- 
tion supported  by  their  testimony  will  not  be 
disturbed. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  i  1252;   Dec  Dig.  i  553.*] 

2.  Pbostitution  (J  1*>— Oftenses  —  Statu- 
TOBY  Pbovisions— "Pandebing." 

The  statute  making  any  person  who,  by 
promises,  threats,  fraud,  or  artifice,  entices  or 
procures  any  female  to  enter  any  place  in  which 
prostitution  is  practiced  for  the  purpose  of  pros- 
titution guilty  of  pandering  prohibits  the  pro- 
cnring  of  females  for  the  purpose  of  prostitu- 
tion, and  the  question  whether  any  female  pro- 
cured was  virtuous  or  not  is  immaterial,  and 
one  taking  a  female  to  a  place  where  prostitu- 
tion is  practiced  for  the  purpose  of  prostitution 
is  guilty,  whether  she  went  voluntarily  or  not. 
[Bid.  Note. — ^For  other  cases,  see  Prostitution, 
Cent  Dig.  SS  1,  2;   Dec.  Dig.  i  1.*] 

3.  Pbostttdtiok  (I  4*)— Opfensbb  —  Statu - 
TOBY  Pbovisions— Evidence. 

Evidence   held  to  justify   a  conviction  of 
pandering,  punishable  by  the  act  of  1913. 
.    [EM.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  |  4;   Dec  Dig.  |  4.*] 

4.  Pbostitution  ({  4*j  —  PARnKBiNO  —  Evi- 

DKNCE— AdMIBBIBIUTT. 

Where,  on  a  trial  for  pandering,  the  state 
showed  that  the  house  occupied  by  accused  was 
used  and  bad  been  used  continuously  for  some 
time  prior  to  the  alleged  offense  and  antil  that 


•For  other  cases  lea  uun*  topic  and  taction  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Koy-No.  Serlet  &  Rop'r  IndosM 
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time  as  a  disorderly  house,  the  testimonr  of  wit- 
nesses living  at  the  bouse  and  of  those  haviag 
an  opportunity  for  obserrinj;  the  facts,  that  up 
to  the  time  when  prosecutrix  was  taken  to  the 
bouse  it  was  not  used  as  a  disorderly  house,  was 
relevant. 

[Ed.  Note. — For  other  cases,  see  Prostitution, 
Cent.  Dig.  f  4 ;   Dec.  Dig.  {  4.*] 

6.  PBOSTrrtJTioN  (|  1*)  —  Pahdkbino  —  Bvi- 

DKNCK— SUFFIOrENCT. 

To  warrant  a  conviction  of  pandering,  the 
proof  must  show  that  men  and  women  actually 
resorted  to  the  house  to  which  prosecutrix  was 
brought  for  immoral  purposes,  and  that  the 
house  was  a  place  in  which  prostitution  was  en- 
couraged or  allowed,  and  Uiat  she  was  taken 
there  for  the  purpose  of  prostitution,  and  the 
reputation  of  the  house  for  bawdy  purposes  is 
not  alone  sufficient 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent.  Dig.  S§  1,  2;    Dec.  Dig.  f  !.•] 

6.  PBOSTITOTION    (I   4*)— BVIDKNOE— Admism- 
BIUTT. 

Where,  on  a  trial  for  pandering,  the  state 
proved  that  accused  was  enjgaged  only  in  the 
business  of  maintaining  a  disorderly  house,  to 
which  prosecutrix  was  brought,  evidence  that 
accused,  before  and  at  the  time  of  the  alleged 
oiCense,  was  engaged  in  the  business  of  inven- 
tion and  of  securing  patents  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  i  4 ;    Dec.  Dig.  |  4.*] 

7.  Cbiirnal  liiW  (§  372*)— Pbostitotioii  ft 

4*) — BVIDKNCB— AdMIBSIBILITT. 

On  a  trial  for  pandering,  evidence  that  ac- 
cused had  on  other  occasions  than  the  one  in 
question  taken  other  females  to  his  place  for  the 
purpose  of  prostitution  and  evidence  of  his  man- 
ner towards  females  on  the  street  corners  and 
at  stores  was  admissible  on  the  issue  whether 
he  was  indulging  in  the  practice  of  procuring  fe- 
males to  enter  a  disorderly  bouse. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (f  833,  834;  Dec.  Dig.  f 
372:*  Prostitution,  Cent  Dig.  |  4;  Dec.  Dig. 
f  4.*] 

Appeal  from  Glrcait  Court,  Garland  Coun- 
ty; Calvin  T.  Cotham,  Judge. 

Jack  Boyle  was  convicted  of  crime,  and  be 
appeals.  Beveraed,  and  cause  remanded  for 
new  trial. 

The  Legislature  of  1913  passed  an  act  in 
relation  to  pandering,  which  provides,  among 
other  things,  "that  any  person  who  by  prom- 
ises, threats,  violence,  by  any  device  or 
scheme,  by  fraud  or  artifice  *  •  •  shall 
take,  place,  harbor,  inveigle,  entice,  per- 
suade, encourage  or  procure  any  female  per- 
son to  enter  any  place  in  this  state  In  which 
prostitution  is  practiced,  encouraged  or  al- 
lowed for  the  purpose  of  prostitution,  shall 
be  guilty  of  pandering,  and  upon  conviction 
shall  be  punished  by  imprisonment  in  the 
penitentiary  for  a  term  of  not  less  than  two 
nor  more  than  ten  years."  Laws  1913,  p. 
407. 

Appellant  was  Indicted  under  the  above 
statute;  the  indictment  charging  him,  sub- 
stantially In  the  language  of  the  statute,  of 
procuring  by  promise,  device,  scheme,  arti- 
fice "Birdie  Taylor,  a  female,  to  enter  a  cer- 
tain house  In  the  city  of  Hot  Springs  known 
as  the  French  Flats,  a  place  where  prosti- 
tution was  then   and  there  practiced,  en- 


couraged, and  allowed,  for  Uie  purpose  of 
prostitntlon." 

The  state  introduced  testimony  tending  to 
prove  that  the  appellant  had  rooms  in  a 
building  known  as  the  Froich  Flats  in  the 
dty  of  Hot  Springs  that  he  rented  for  the 
purpose  of  prostitution.  One  witness  testi- 
fied tliat  he  rented  a  room  from  the  appel- 
lant, and  appellant  asked  him  If  be  knew 
where  witness  could  get  a  girl,  and  aiHPel- 
lant  replied  that  he  knew  where  he  could 
get  one  girl  or  a  hundred;  that  appellant 
and  vTltness  started  out  on  Central  aregnie 
looking  for  a  certain  girl  whose  name  was 
Birdie  Taylor.  They  met  her  on  the  street, 
and  appellant  Introduced  the  witness  and 
the  girl  under  assumed  names.  Appellant 
told  the  girl  that  witness  was  his  friend, 
and  that  he  wanted  her  to  meet  the  witness. 
The  girl  asked  api>ellant  whether  she  should 
meet  the  witness  over  at  appellant's  house, 
and  appellant  told  her  that  would  be  all 
right.  They  made  arrangements  to  meet  at 
appellant's  place  on  Tuesday.  Witness  went 
up  to  appellant's  room,  and  a  girl  was  in 
there  with  appellant  Appelant  showed  wit- 
ness the  room,  and  left  everything  In  readi- 
ness for  witness  and  the  glrL  Witness  hir- 
ed this  room  from  the  appellant,  and  met 
the  ^1  there,  and  also  met  a  certain  other 
girl  there  on  another  occasion  for  the  pur- 
pose of  prostitntlon.  Witness  paid  not  only 
the  room  rent  but  a  dollar  extra  to  appel- 
lant on  each  occasion  that  he  met  the  girls. 

The  court  permitted,  over  the  objection  of 
appellant,  testimony  to  go  to  the  Jury  tend- 
ing to  show  that  appellant,  on  other  occa- 
sions, had  taken  other  girls  and  women  to 
his  house,  and  to  show  the  conduct  of  ap- 
pellant on  the  comers  of  the  streets  and 
about  certain  stores,  engaging  certain  wo- 
men and  girls  in  conversation,  and  as  to 
his  manner  and  deportment  in  introducing 
Iiimself  to  them,  and  about  his  having  ac- 
companied other  girls  on  various  occasions 
prior  to  the  offense  charged  herein  to  his 
rooms  at  the  French  Flats.  It  Is  unneces- 
sary to  go  Into  detail  in  setting  oat  this 
testimony. 

The  court  permitted  a  witness,  over  the 
objection  of  appellant,  to  testify  tbat  the 
house  In  which  appellant  lived  had  a  bad 
reputation,  and  that  witness  was  told  that 
it  was  an  assignation  house.  There  'was  tes- 
timony on  behalf  of  the  state  tending  to 
show  tbat  the  reputation  of  the  hotise  that 
appellant  was  keeping  was  that  of  an  as- 
signation house.  Witnesses  on  behalf  of  the 
state  were  permitted  to  testify  that  appel- 
lant had  no  other  occupation  than  tliat  of 
keeping  the  assignation  house.  A.  -wUnes 
was  introduced  who  testified  that  he  roomed 
with  Jack  Boyle  at  the  French  Flats  from 
April  18  to  May  14,  1913;  that  proatitotlon 
could  not  have  been  practiced  In  the  bouse 
during  witness'  stay  there  without  witness' 
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knowledge,  xmleBB  tt  waa  carried  on  very 
BecreUy.  The  witness  was  not  allowed  to 
testify  that  during  his  stay  there  the  ap- 
pellant had  not  permitted  prostitution  to 
be  practiced  in  the  house.  The  witness  was 
asked  to  state  whether  prostitution  was  prac- 
ticed, enoonraged,  or  allowed  in  said  bouse 
during  the  time  he  was  there,  and  he  would 
have  answered  that  It  was  not;  that  Jack 
Boyle  did  not  encourage  or  allow  prostitution 
In  the  house  while  witness  was  there.  He  re- 
marked in  the  presence  of  witness  that  he 
preferred  not  to  have  ladles  In  the  house.  The 
court  would  not  permit  this  testimony  to  be 
Introduced,  to  which  appellant  duly  excepted. 

Appellant  offered  to  prove  by  a  certain 
witness  that  she  applied  to  appellant  for  a 
room  in  the  house  where  the  offense  charg- 
ed is  alleged  to  have  been  committed;  that 
defendant  stated  to  the  witness  that  he  did 
not  desire  to  rent  his  rooms  to  women ;  said 
that  she  could  have  the  room,  but  be  want- 
ed It  understood  that  she  could  not  have 
m«i  calling  on  her  there  at  that  place  while 
she  was  an  occupant  of  the  room;  that  ap- 
pellant, after  engaging  in  conversation  with 
her  for  some  time,  finally  stated  as  follows: 
"I  believe  I  will  rent  yon  a  room  because 
yon  look  all  right  to  me."  Appellant  fur- 
ther offered  to  prove  by  this  witness  that 
she  rented  a  room  from  the  appellant  prior 
to  the  date  of  his  arrest;  that  while  she  oc- 
cupied this  room  she  had  an  opportunity  to 
observe  the  character  of  the  place,  and  that 
the  flat  was  used  for  renting  rooms;  that 
there  were  no  vacant  rooms  while  witness 
was  there;  that  she  had  not  observed  any 
misconduct  upon  the  part  of  the  appellant  or 
ni>on  the  part  of  any  one  there  to  indicate 
that  the  house  was  used  for  prostitution,  or 
that  It  was  a  place  where  prostitution  was 
carried  on;  that  witness  would  testify  that 
appellant,  besides  keeping  a  rooming  house, 
was  working  on  some  patents  in  the  kitchen. 

Appellant,  in  bis  brief,  does  not  point  out 
or  insist  on  any  specific  error  in  the  instruc- 
tlons  of  the  court,  and  therefore  we  assume 
that  they  are  correct,  and  do  not  set  them 
out  or  comment  upon  them.  Appellant  ap- 
peals from  a  Judgment  of  conviction  sen- 
tencing him  to  the  penitentiary  for  a  period 
of  two  years.  Other  facts  stated  in  the  opin- 
ion. 

Rector  &  Sawyer,  of  Hot  Spilngs,  for  ap- 
pellant Wm.  L.  Moose,  Atty.  Oen.,  and  Jno. 
P.  Streepey,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [11  The  appellant  contends  that  the 
Judgment  should  be  reversed,  because  It  was 
shown  that  one  of  the  principal  witnesses 
for  the  prosecution  was  employed  by  the 
police  department  of  Hot  Springs  to  act  as  a 
detective  In  securing  the  testimony  to  con- 
vict appellant,  that  this  witness  and  other 
witnesses  had  been  paid  for  their  services 
in  procuring  testimony,  and  that,  In  order 


to  secure  the  conviction  of  appellant,  one  of 
the  piindpal  witnesses  against  him  had 
resorted  to  disgraceful  and  infamous  con- 
duct in  order  to  find  out  the  alleged  f&cts  to 
which  he  testified,  and  had  induced  others 
to  engage  with  him  in  such  disreputable 
conduct  But  the  objection  which  appellant 
urges  to  the  character  and  conduct  of  the 
witnesses  goes  only  to  their  credibility,  and 
therefore  was  for  the  Jury,  and  not  for  this 
court  The  testimony  is  sufficient  here  to 
sustain  the  verdict 

[2]  The  statute  is  comprehensive  in  its 
terms.  It  is  leveled  at  the  nefarious  prac- 
tice of  procuring  females  to  be  used  for  the 
purpose  of  prostitution.  The  crime  is  des- 
ignated in  modem  criminal  statutes  as  "pan- 
der," or  "white  slave  traffic."  While  doubt- 
less the  purpose  of  the  lawmakers  primarily 
was  to  protect  females  who  are  already  vir- 
tuous from  the  multifarious  and  wicked  de- 
vices and  schemes  of  the  panderer,  or  one 
who  for  hire  would  seek  to  make  traffic  and 
commerce  of  females,  and  thus  destroy  their 
virtue  and  make  them  prostitutes,  yet  in 
order  to  effectuate  this  purpose  the  act  in 
terms,  was  made  broad  enough  to  include 
those  who,  by  any  method  mentioned  in  the 
statute,  procure  any  female,  whether  vir- 
tuous or  not  to  engage  In  illicit  sexual  in- 
tercourse. It  was  only  by  making  the  law 
thus  comprehensive  and  drastic  in  Its  terms 
that  the  Legislature  could  most  successfully 
carry  out  its  purpose  to  prevent  the  prosti- 
tution of  females.  It  is  therefore  whoUy  im- 
material under  the  law  whether  the  female 
procured  for  the  purpose  of  illicit  sexual 
Intercourse  was  at  the  time  virtuous  or  not 
The  statute,  in  terms,  prohibits  the  procur- 
ing of  any  female  for  the  purpose  of  prosti- 
tution. There  is  a  provision  in  the  statute 
directed  against  the  procuring  of  females 
to  become  prostitutes,  and  then  preventing 
the  procuring  of  females  to  enter  any  place 
in  which  prostitution  is  practiced  for  the 
purpose  of  prostitution. 

[3]  The  contention,  therefore,  of  appellant 
that  the  offense  is  not  committed  where  the 
woman  involved  exercises  her  own  discretion 
and  goes  voluntarily  to  the  place  of  prosti- 
tution is  not  well  taken,  and  the  fact  that 
the  girl  whom  appellant  is  alleged  to  have 
procured  to  enter  the  place  of  prostitution 
was  already  of  easy  virtue  and  went  vol- 
untarily under  the  promises  and  by  the 
persuasion  and  encouragement  of  the  appel- 
lant is  wholly  immaterial.  If  he  took  her 
to  a  place  where  prostitution  was  practiced 
for  the  purpose  of  prostitution,  whether  she 
went  voluntarily  or  not  he  was  guilty  un- 
der this  statute.  The  evidence  adduced,  if 
believed  by  the  Jury,  was  sufficient  to  war- 
rant thera  in  returning  a  verdict  against  him. 

[4,  6]  The  court  erred,  however.  In  exclud- 
ing from  the  Jury  the  testimony  which  ai>- 
pellant  offered  tending  to  show  that  the 
house  where  it  is  alleged  the  female  involv- 
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ed  was  taken  was,  for  some  time  before 
that,  and  at  that  time,  not  a  place  of  pros- 
titution and  a  place  where  prostitution  was 
encouraged  or  allowed.  The  testimony  of 
tUe  witnesses  who  lived  at  the  place  and  of 
those  who  bad  opportunity  for  observing  and 
luiowlng  the  facts  tending  to  show  that  np 
to  the  time  when  Birdie  Taylor  was  taken 
to  the  house  it  was  not  used  as  a  house  of 
prostitution,  and  that  Ulldt  sexual  inter- 
course was  not  allowed  to  take  place  there, 
was  competent  and  relevant  testimony  and 
was  not  cnmulatlva  This  testimony  tended 
directly  to  rebut  the  testimony  Introduced 
on  behalf  of  the  state  tending  to  show  that 
the  bouse  was  used  and  had  been  used  con- 
tinuously for  some  time  prior  to  the  alleged 
ofCense  and  until  that  time  as  a  house  of 
prostitution.  It  was  necessary  for  tbe  state 
to  show,  under  the  charge  made  in  the  In- 
dictment, that  the  house  to  which  Birdie 
Taylor  was  taken  was  a  place  in  which  pros- 
titution was  practiced,  encouraged,  or  al- 
lowed, and  that  she  was  taken  there  for  the 
purpose  of  prostitution.  For  this  purpose 
the  court  correctly  permitted  testimony  to 
go  to  the  Jury  showing  that  the  house  had 
the  reputation  of  being  a  bawdy  house  or  a 
house  of  assignation.  But  the  reputation 
of  the  house  for  bawdry  or  assignation  pur- 
poses was  not  alone  sufficient  to  convict 
It  was  a  drcnmstance  for  the  Jury  to  con- 
sider. To  warrant  conviction,  the  proof 
would  also  have  to  show  that  men  and  wo- 
men actually  resorted  there  for  illicit  in- 
tercourse. See  14  Qya  410;  State  T.  Bm- 
nell,  29  Wis.  43S;  Llsmore  v.  State,  94  Ark. 
210,   126  B.  W.  863. 

This  proof  being  competent  on  the  part 
of  the  state  to  show  the  guilt,  it  was  cer- 
tainly also  competent  on  the  part  of  the  de- 
fense to  show  to  the  contrary,  which  the  ex- 
cluded evidence  tended  to  do.  The  court 
should  not  have  permitted  the  witness  to 
testify  that  a  certain  party  told  him  tliat 
the  place  had  a  bad  reputation.  This  was 
purely  hearsay. 

[(]  The  court  also  should  have  permit- 
ted the  testimony  offered  tending  to  show 
that  appellant,  before  and  at  the  time  of 
the  alleged  offense,  was  engaged  in  the  busi- 
ness of  Invention  and  of  securing  patents  for 
his  inventions.  This  testimony  tended  to  re- 
b)it  the  proof  introduced  on  the  part  of  the 
state  tending  to  show  that  the  appellant 
was  engaged  only  in  the  business  of  main- 
taining a  place  of  prostitution. 

[7]  The  court  did  not  err  in  permitting 
the  testimony  tending  to  prove  that  appel- 
lant had  on  other  occasions  taken  other  fe- 
males to  his  place  for  the  purpose  of  pros- 
titution, nor  the  testimony  tending  to  show 
bis  manner  and  conduct  towards  females  on 
the  street  comers  and  at  stores.  This  was 
relevapt  to  the  issue  of  whether  or  not  he 
was  Indulging  in  the  practice  of  procuring 


females  to  enter  his  house  or  loonas  for  the 
purpose  of  prostitution. 

For  the  error  indicated,  the  Judsment  is 
reversed,  and  the  cause  remanded  tor  »,  new 
triaL 


ST.  LOUIS.  I.  M.  A  S.  RT.  CO.  r. 

REIIiLT. 

(Supreme  Court  of  Arkansas.     Nov.  17,  1913.) 

1.  Release  (|  17*)— Vauditt— Fai-ss  Refse- 
bentations. 

One  who  signed  a  release  of  a  claim  for 
personal  injuries,  in  reliance  on  false  statements 
by  the  agent  of  the  wrongdoer,  without  reading 
the  release,  was  not  bound  thereby. 

[EkI.  Note.— For  other  cases,  see  '"rlratt. 
Cent  Dig.  {  32;   Dec  Dig.  1 17.*] 

2.  Release  ((  57*)— VALmrrx  —  Sucticiesct 
OF  Evidence. 

Evidence  in  a  passenger's  action  against  ■ 
railroad  company  for  personal  injnries,  keU  to 
sustain  a  finding  tliat  plaintiff's  signature  to  a 
release  of  her  claim  against  defendant  was  ob- 
tained by  fraud. 

[Ed.  Note.— For  other  cases,  see  Release^ 
Cent  Wg.  H  106-108 ;  Dec  Dig.  S  57. »! 

3.  Appeal  ard  Ebrob  ({  999*)  —  Vkrdiot  — 
conclusivkitess  on  appeai. 

A  verdict  for  plaintiff  mnat  be  tested  by 
taking  the  view  of  the  testimony  mosTftivorable 
to  plaintiff. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent  Dig.  »  3912-3921,  8923.  8924; 
Dec  Dig.  {  999.*] 

4.  Tbial  ({  260*)— REQimBTED  IirsTKncnoas. 

The  refusal  of  requested  iastmctions  was 

not  prejudicial  error,  where  other  instmctions 

were  given  correctly  covering  the  same  subject 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  !§  651-659;   Dec  Dig.  f  260.*] 

5.  Venue  (|  36*)— Change— Civil  Actions. 

Acts  1909,  p.  751,  providing  that  the  venue 
of  civil  actions  shall  not  be  changed  unless  ths 
court  finds  that  the  same  is  necessary  to  obtain 
a  fair  trial,  applies  to  all  civil  actions. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  11  64,  55;   Dec  Dig.  {  86.*] 

6.  Venue  (|  72*)— Change  tob  Pbejudic»- 
DiscBETioN  or  COUBT. 

While  the  court  has  a  certain  discretion  in 
weighing  the  evidence  on  a  motion  to  change  tbe 
venue  because  of  local  prejudice,  it  cannot  ar- 
bitrarily refuse  a  change  if  the  evidence  shows 
that  a  fair  trial  cannot  be  had. 

{Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  {  127 ;   Dec.  Dig.  §  72.*] 

7.  Venue  (|  42*)— Chanqk  —  Dibcbktioh  or 

COUBT. 

Under  Acts  1909,  p.  751,  providing  that  the 
venue  of  civil  actions  shall  not  be  changed  un- 
less the  judge  finds  that  the  same  is  necessary 
to  secure  a  fair  trial,  upon  finding  that  a  fair 
trial  may  be  had  in  tbe  county  of  the  venue,  the 
judge  has  no  discretion  to  order  a  change. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  S  64 ;    Dec  Dig.  {  42.*] 

8.  Venue  (|  72*)— Change— Pbocebdihqs. 

A  statement  by  the  judge,  when  defendant 
offered  to  produce  as  many  as  20  or  more  per- 
sons to  sign  an  affidavit  supporting  the  change 
of  venue,  that  it  would  do  no  good,  as  a  request 
of  200  persons  would  not  compel  him  to  make 
an  order  he  did  not  think  was  correct,  was  not 
a  refusal  to  hear  more  testimony  on  the  qoes- 
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tion,  bnt  merely  meant  that  the  number  of  af- 
fiants would  not  control  the  court's  judgment. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  f  127;   Dec.  Dig.  |  72.*] 

9.  Venue  (§  72*)— Change  —  Dibcbbtion  of 

coubt— numbeb  of  witnesses. 

The  court  has  some  discretion  in  determin- 
ing how  many  witnesses  he  will  hear  on  a  mo- 
tion to  change  the  venue  because  of  local  prej- 
udice. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  1127;  Dec  Dig.  §  72.»] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  Jeptha  H.  Evans,  Judge. 

Action  by  Edna  RelUy  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  JB^rom  a  Judgment  for  plaintiff,  de- 
fendant  appeals.     Affirmed. 

Thos.  B.  Pryor,  of  Ft  Smith,  for  appellant 
Sam  R.  Chew,  of  Van  Bwen,  for  appellee. 

McCULLOCH,  C.  J.  This  is  an  action  in- 
stituted by  appellee  in  the  circuit  conrt  of 
Franklin  county,  Ozark  district,  against  ap- 
pellant, to  recover  for  personal  injuries  al- 
leged to  have  been  sustained  while  appellee 
was  a  passenger  on  one  of  appellant's  trains. 
Appellee  resided,  at  the  time  the  Injur}-  oc- 
corred,  in  Desha  county.  Ark.,  and  was  en 
route  home  from  Coffeyville,  Kan.  The  train 
on  which  she  was  a  passenger  collided  with 
another  train  In  the  railroad  yards  at  Von 
Bnren,  Ark.,  and  her  foot  was  injured.  She 
was,  by  the  verdict  of  the  Jury,  awarded 
damages  in  the  sum  of  $540,  and  it  is  not 
claimed  that  the  verdict  is  excessive,  if  she 
is  entitled  to  any  recovery  at  all.  Appellee 
was  a  married  woman,  and  had  her  infant  in 
her  arms,  but  was  otherwise  unattended  on 
the  Journey.  Shortly  after  the  injury  occur- 
red, appellant's  claim  agent  boarded  the 
train  and  obtained  releases  from  many  of 
the  passengers,  including  appellee.  She  sign- 
ed a  release  purporting  to  be  a  settlement 
in  full,  in  consideration  of  the  sum  of  $40,  of 
compensation  for  her  personal  injuries  and 
for  damages  to  her  baby  buggy,  and  also  the 
injuries  sustained  by  her  Infant  The  instru- 
ment also  purported  to  be  a  settlement  of  the 
claim  of  appellee's  husband  on  account  of  her 
injuries,  and  the  name  of  her  husband  was 
signed  tiiereto.  There  is  a  conflict  in  the  tes- 
timony whether  appellee  signed  her  hus- 
band's name,  but  she  admits  that  she  signed 
her  own  name.  She  testified,  however,  that 
the  claim  agent  induced  her  to  sign  by  repre- 
senting that  it  was  only  a^  settlement  of  the 
claim  for  the  baby's  injuries  and  for  the 
-damage  to  the  buggy.  This  release  was 
pleaded  in  bar  of  the  right  to  recover  dam- 
ages, and  constitutes  the  only  Issue  of  fact  In 
the  case.  Negligence  of  the  company  with 
respect  to  the  collision  which  caused  the  in- 
jury is  not  disputed. 

[I]  The  law  applicable  to  this  feature  of 
the  case  is  settled  in  Railway  v.  Smith,  82 
Ark.  105-114,  100  8.  W.  884.  888.  In  that 
case  a  release  was  pleaded,  which  purported 


to  cover  all  of  the  plaintUCs  dalm  on  account 
of  Injuries  received  in  a  collision.  She  tes- 
tified that  the  settlement  only  covered  com- 
pensation for  delay  and  inconvenience,  and 
did  not  .embrace  compensation  for  personal 
injuries.  In  disposing  of  the  question,  we 
said:  "It  was  not  correct  to  say  that  plain- 
tiff was  bound  by  the  writing,  even  without 
knowledge  of  Its  contents,  if  she  failed  to 
read  it  over.  If  she  was  induced,  on  account 
of  reliance  on  the  false  statements  of  the 
agent,  to  sign  it  without  reading  it,  she  was 
not  lK)und  by  it  The  fraud  of  the  agent.  If 
he  in  fact  misrepresented  its  contents,  vitiat- 
ed it" 

A  very  similar  case  is  Bliss  v.  New  York, 
etc..  R.  R.  Co.,  160  Mass.  447,  36  N.  E.  65,  39 
Am.  St  Rep.  504,  which  involved  a  claim  for 
personal  injuries,  and  a  release  was  pleaded. 
The  plaintiff  testified  that  he  had  accepted 
the  payment  of  compensation  for  damages  to 
his  wearing  apparel,  but  that  nothing  was 
said  about  pay  for  personal  injuries,  and  lie 
signed  the  release  without  reading  it  The 
court  held  that  "if  it  was  understood  at  the 
time  that  the  payment  was  received  only  for 
the  injury  to  his  clothing,  and  that  no  claim 
for  personal  injury  was  settled  for  or  releas- 
ed, and  If  the  release  and  receipt  were  by 
fraud  so  phrased  as  to  cover  the  claim  also, 
and  if  they  are  avoidable  by  reason  of  the 
fraud  80  far  as  the  claim  for  personal  in- 
Jury  is  concerned,  the  plaintiff  was  under  no 
obligation  to  return  the  money  received  by 
him." 

II,  3]  The  testimony  of  appellee  was  suf- 
ficient to  make  a  case  for  the  Jury  on  the 
question  of  fraud  In  Inducing  her  to  sign  the 
release.  The  settlement  was  made  a  short 
time  after  the  collision  and  while  appellee, 
according  to  her  testimony,  was  laboring  un- 
der great  nervous  strain.  Her  infant  was 
injured  about  the  head,  and  she  was  greatly 
distressed  and  excited.  The  collision  occur- 
red about  1  or  2  o'clock  in  the  morning,  and 
the  settlement  was  effected  about  daybreak, 
before  the  train  left  the  yards  at  Van  Buren. 
Appellee  did  not  know  at  that  time  that  she 
had  received  any  personal  injuries  herself, 
and  stated  to  the  claim  agent  that  she  was 
not  injured.  He  proposed  to  pay  $40  for  the 
baby's  injuries  and  for  damage  to  the  buggy, 
and  she  accepted  it  The  agent  induced  her 
to  believe  that  it  covered  no  other  Injuries, 
and  she  sigfued  the  release  npon  the  faith 
of  those  representations.  She  admits  that  the 
agent  read  the  release  to  her,  and  that  she 
may  have  read  it  herself,  but  that  she  was  so 
excited  at  the  time  that  she  did  not  compre- 
hend its  meaning,  and  relied  entirely  on  the 
statements  of  the  claim  agent  She  cashed 
the  check  when  she  passed  through  Little 
Rock  later  in  the  day,  but  still  did  not  know 
that  it  was  intend«l  to  cov^r  her  own  in- 
juries, and  did  not  realize  that  she  had  re- 
ceived injuries  to  amount  to  anything.  The 
extent  of  her  injuries,  she  testi'°"<1,  was  de- 
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Teloped  later.  That  state  of  the  case  was 
disputed  by  the  claim  agent  and  other  wltp 
nesses  introduced  by  appellant,  but  we  cannot 
settle  that  conflict  in  the  testimony.  That 
ha's  been  done  by  the  verdict  of  the  jury. 

We  most  test  the  verdict  In  the  light  of  the 
testimony  most  favorable  to  appellee.  It  was 
legally  snfBcient  to  sustain  the  verdict,  and, 
upon  well-established  principles,  we  must 
treat  the  issue  as  settled. 

[4]  Error  is  assigned  in  the  refusal  of  the 
court  to  give  certain  requested  instructions 
on  that  issue.  But  we  find  that  other  in- 
structions were  given  which  correctly  cover- 
ed the  same  subject,  and  there  was  no  prej- 
udice in  the  court's  refusal  to  give  those  re- 
quested by  appellant 

Oliere  is  one  other  question  presented  for 
review.  That  Is  the  assignment  of  error  in 
the  court's  refusal  to  order  a  change  of 
venue.  Appellant  presented  a  petition,  veri- 
fied by  one  of  its  attorneys  and  supported  by 
the  oath  of  several  others,  conceded  to  be 
credible  persons.  Evidence  was  adduced,  pro 
and  con,  on  the  issue  whether  the  alleged 
ground  for  change  of  venue  in  fact  existed. 
The  court  found  that  a  fair  and  impartial 
trial  of  the  case  could  be  obtained  in  that 
county  and  district,  and  denied  the  prayer  of 
the  petition.  The  statute  authorizes  the  court 
in  all  dvU  cases,  when  a  change  of  venue  is 
asked,  to  Investigate  the  allied  grounds  set 
forth  In  the  petition,  and  it  provides  that 
"the  vorne  of  dvil  actions  shall  not  be 
changed  unless  the  court  or  judge  to  whom 
the  application  for  change  of  venue  is  made 
finds  that  the  same  is  necessary  to  obtain  a 
fair  and  Impartial  trial  of  the  cause."  Acts 
1909,  p.  761. 

[6,  ■]  This  applies  to  all  civil  actions. 
Railway  v.  Transmler,  153  S.  W.  817.  The 
statute  means,  of  course,  that  the  court  must 
hear  evidence  on  the  subject  and  be  governed 
by  it  in  reaching  a  conclusion  on  the  issue 
whether  or  not  a  fair  and  impartial  trial  can 
be  obtained  in  the  county.  The  court  has  a 
certain  amount  of  discretion  in  weighing  the 
evidence,  but  cannot  arbitrarily  refuse  to 
grant  a  change  of  venue  when  the  evidence 
establishes  the  fact  that  a  fair  trial  cannot 
be  obtained  there. 

[7]  Much  has  been  said  In  the  argument 
about  the  remarks  of  the  trial  judge  in  ren- 
dering his  decision  on  the  question  of  a 
change  of  venue.  It  is  contended  that  the 
judge  misconceived  the  law  on  the  subject, 
and  refused  to  grant  the  change  because  he 
thought  it  was  beyond  his  power  to  do  so  in 
any  case.  The  remarks  are  brought  forward 
in  the  record,  and  after  consideration  of 
same  we  are  of  the  opinion  that  the  judge  did 
not  misconceive  the  law  on  the  subject,  and 
that  he  meant  to  express  his  finding,  from  the 
evidence,  that  a  fair  trial  of  the  case  could  be 
obtained  in  that  county  and  district  It  is 
true  he  stated  that  he  had  no  discretion  in 


the  matter,  bat  was  bound  to  refuse  the 
change  of  venue  under  the  circumstances. 
Our  construction  of  his  language  In  tluit 
respect  Is  that  what  he  meant  to  say  wu 
that,  after  finding  that  a  fair  trial  could  be 
had  in  that  county  and  district,  his  discre- 
tion was  gone,  and  that  the  statute  compelled 
him  to  refuse  to  order  the  change.  He  was 
correct  in  that,  because  the  statute  does  ex- 
pressly make  the  right  to  obtain  a  change  of 
venue  depend  upon  proof  that  a  fair  trial 
cannot  be  had. 

[I]  Another  point  is  made  upon  the  offer  of 
appellant  to  produce  as  many  as  200  more 
persons  to  sign  the  affidavit  supporting  the 
change  of  venue,  and  the  court's  reply  that 
that  would  do  no  good,  as  a  request  of  200 
persons,  would  not  compel  him  to  moke  an 
order  that  be  did  not  think  was  correct  It 
Is  argued  that  this  shows  that  the  judge  re- 
fused to  hear  more  testimony  on  the  subject 
We  do  not  so  construe  his  remarks,  but  think 
he  merely  meant  that  the  number  of  afBants 
would  not  control  his  judgment  against  the 
testimony  adduced.  Appellant  did  not  offer 
to  introduce  any  more  witnesses  to  support 
the  petition  for  change  of  venue,  but,  on  the 
contrary,  the  court  heard  all  the  evidence 
that  was  offered. 

[I]  Of  course,  the  court  has  the  right  to  ex- 
ercise some  discretion  in  determining  how 
many  witnesses  will  be  heard  on  on  issue  ot 
this  kind,  and  that  discretion  will  not  be  con- 
trolled unless  there  Is  an  arbitrary  abuse  of 
it  We  find  nothing  in  this  record  that  In- 
dicates a  misconception  on  the  part  of  the 
trial  judge  of  his  duty  with  respect  to  change 
of  venue,  nor  that  he  abused  his  discretion  in 
giving  a  fair  hearing  of  the  matter  tiefore 
reaching  a  conclusion. 

Judgment  affirmed. 


ST.  LOUIS,  I.  M.  &  S.  R.  CO.  t.  THUBHAN. 

(Supreme  Court  of  Arkansas.    Nov.  17.  1913.) 

1.  Cabbikbs  (S  320*)  —  iNTUsns  to  Passsn- 

OKB»— NkOUOENCB-^UXSTION  fob  JT7KT. 

In  an  action  for  injuries  to  a  passenger  b; 
the  derailment  of  a  cor  in  which  be  was  ridins. 
the  question  of  the  carrier's  negligence  h«U,  un- 
der the  evidence,  for  the  jury. 
'  [Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  1118,  1126,  1149,  1163.  UflO, 
1167,  IITO,  1190,  1217,  1233,  1244.  1248,  1315- 
1325;   Dec.  Dig.  |  S20.«] 

2.  Cabbikbs  (t  317*)  —  Irjubus  to  Pabbxh- 

OKBS— EVIDBHCE— AniasSIBILITT. 

Where,  in  on'  action  for  injuries  to  a  pas- 
senger by  the  derailment  of  a  car  in  wiiich  he 
was  riding,  the  passenger  showed  that  the  tract 
was  out  of  repair,  and  that  it  remained  in  the 
same  condition  for  five  months  or  more.  exceiA 
for  the  fact  that  new  ties  had  been  put  in  im- 
mediately after  the  accident  evidence  as  to  the 
condition  of  the  track  about  five  montha  aitet 
the  accident  showing  that  It  was  then  in  bad 
condition,  was  admissible  to  show  the  condition 
of  the  track  at  the  time  of  the  accident 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  U  1295,  1297-1306;  Dae  Dig.  i 
317.*] 
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3.  Tbul  (I  250*>— iNBTinjonoNs— iBBinw. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger bjr  the  derailment  of  a  car,  no  issue  was 
raised  on  a  failure  to  keep  a  lookout,  and  the 
undisputed  evidence  showed  that  a  proper  look- 
oat  was  kept,  an  instruction  that,  though  the 
roadbed,  track,  and  engine  were  in  perfect  con- 
dition, yet  if  the  engineer  could,  by  the  exercise 
of  proper  care,  have  seen  obstructions  ahead  in 
time  to  have  stopped  the  train,  a  yerdict  for  the 

Sassenger  was  authorized  was  erroneous  because 
iverting  the  jury  from  the  real  issues. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  584-586;    Dec.  Dig.  i  250.»] 

4.  Afpxai.  akd  Ebbor  ($  882*)  —  QintsiioNa 

RjiVIBW  ABLE— I  NSTBUCnO  NS . 

A  party  requesting  an  instruction  cannot 
complain  of  an  instruction  given  containing  the 
error  repeated  in  the  instruction  requested. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  3591-3610;  Dec.  Dig.  |: 
882.*J 

5.  TEIAL  (8  217»)— INSTBUOTIONB  —  OAUTIOir- 
ABT  IhSTBUCTIONB. 

An  instruction  that  one  may  bring  his  ac- 
tion in  a  count?  other  than  the  county  where 
the  injury  complained  of  occurred,  and  is  enti- 
tled to  have  his  case  tried  according  to  the  law' 
and  the  evidence,  is  a  proper  cautionary  instruc-' 
tion,  where  the  court's  attention  is  called  to  a 
newspaper  article  published  during  the  week  of 
the  trial  with  reference  to  the  trial  of  eases 
brought  in  counties  other  than  those  where  the 
injuries  complained  of  occurred. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  483,  486;   Dec.  Dign  217.*] 

Appeal  from  Clrcnit  Court,  Franklin  Cotin- 
t7 ;  Jeptha  H.  Evans,  Judge. 

Action  by  John  M.  Thurman  against  the 
St  Louis,  Iron  Mountain  &  Southern  Railroad 
Comitany.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Thos.  B.  Pryor,  of  Ft  Smith,  for  appel- 
lant. Sam  R.  Chew,  of  Van  Buren,  and 
JtSratton  &  Fraser  and  Daris  &  Pace,  all  of 
Little  Bock,  for  appellee. 

WOOD,  J.  While  appellee  was  a  passenger 
on  appellant's  train  running  from  Little  Rock 
to  Coffeyville,  Kan.,  the  car  in  which  he  was 
riding  was  derailed  and  orertumed,  causing 
aitpellee  serious  bodily  injuries,  damages  for 
which  he  seeks  to  recover  in  this  action.  He 
alleges  that  appellant  carelessly  and  neg- 
ligently ran  Its  train  at  an  unusual  and  un- 
safe rate  of  speed,  considering  the  condition 
of  the  track  at  the  place  where  the  injury 
occurred.  That  it  negligently  and  careless- 
ly constructed  and  maintained  Its  roadbed 
and  track  at  the  place  where  the  injury  oc- 
curred, and  carelessly  and  negligently  con- 
structed and  maintained  Its  engine  and  cars, 
all  in  such  manner  as  to  cause  the  derail- 
ment of  the  train,  and  thereby  produce  the 
Injury  of  which  appellant  complalna  The 
appellant  denied  all  the  material  allegations 
of  the  complaint.  A  motion  for  a  change 
of  venne  was  made  and  overruled  by  the 
court.  The  verdict  and  Judgment  were  In 
tbe  sum  of  $15,000.  The  amount  of  the  ver- 
dict Is  not  challenged  here. 

[1]  The  undisputed  evidence  showed  that 


appellee  was  injured,  while  a  passenger 
upon  appellant's  train,  by  reason  of  the  de- 
railment and  overturning  of  the  car  in  which 
appellee  was  riding.  Appellant  adduced  evi- 
dence, which  It  is  unnecessary  to  set  out  In 
detail,  tending  to  show  that  the  tracks  where 
the  injury  occurred  were  in  perfect  condition, 
and  that  Its  engine  and  cars  were  In  perfect 
condition.  In  other  words,  the  testimony  on 
behalf  of  appellant  tended  to  rebut  the 
charges  of  negligence  set  up  In  the  appellee's 
complaint,  and  to  overturn  the  presumption 
of  negligence  arising  from  the  injury  caused 
by  the  running  of  appellant's  train. 

Appellant  undertook  to  show  that  the  In- 
Jury  was  caused  by  obstructions  placed  upon 
Its  track  by  two  small  boys.  Its  porter,  who 
was  riding  on  tbe  cowcatcher,  testified  fhat 
immediately  before  reaching  the  point  of  de- 
railment, his  attention  was  attracted  to  some 
rocks  that  were  upon  the  rail ;  that  he  looked 
ahead  and  saw  some  iron  bolts  and  some 
nuts  upon  the  raUs  and  between  the  Joints 
of  the  rails;  that  as  soon  as  the  front  wheels 
of  the  engine  struck  the  bolts  it  caused  the 
wheels  to  derail. 

The  engineer  testified  that  he  "discovered 
things  on  the  rails  on  each  side.  They  look- 
ed to  him  about  the  size  of  these  little  snow- 
birds sitting  on  the  track."  He  was  keeping 
a  lookout  He  supposed  that  these  things 
caused  the  engine  to  derail. 

Witness  testified,  without  objection,  that 
tbe  engtaeer,  whUe  crawling  out  from  un- 
der the  engine  Just  after  the  wreck  occurred, 
stated  that  there  was  something  on  the  track 
that  threw  him  off. 

There  was  other  testimony  tending  to 
show  that  the  train  was  derailed  by  reason 
of  small  nuts  and  bolts  being  placed  on  the 
track.  Witnesses  testified  that  if  the  track 
was  In  perfect  coniCtlon,  then  these  nuts  and 
bolts  placed  on  the  rail  were  calculated  to 
derail  the  train.  Th^  examined  certain 
spikes  and  nuts,  and  the  bright  scars  and 
marks  on  them  that  indicated  conclnslv^ 
that  they  had  been  mashed  by  the  cars. 

Tbe  train  dispatcher's  records  were  In- 
troduced, slwwlng  that  seven  trains  had 
passed  over  the  track  on  the  day  of  the  de- 
railment prior  to  the  wrecked  train.  One  of 
these  passed  three  hours  before  the  wreck 
occurred.  The  engineers  of  these  trains  tes- 
tified that  the  track  was-  in  first-class  con- 
dition. 

In  addition  to  this  testimony,  the  appel- 
lant Introduced  evidence  showing  that  John 
Escue  and  John  Johnson,  two  small  boys,  had 
been  indicted  by  the  grand  Jury  of  Crawford 
county  for  the  crime  of  wrecking  this  train, 
and  that  these  boys,  on  a  preliminary  hear- 
ing before  a  Justice  of  the  peace  on  said 
charge,  had  admitted  placing  these  obstruc- 
tions upon  the  raU.  Other  witnesses  testi- 
fied that  they  had  heard  these  boys  admit 
that  they  had  placed  the  obstructions  upon 
the  track  which  derailed  the  train. 
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On  the  other  band,  the  appellee  Introdnced 
testimony  tending  to  show  that  the  track  at 
the  place  where  the  Injury  occurred,  at  the 
time  of  such  Injury,  was  out  of  repair.  The 
testimony  of  several  witnesses  tended  to 
show  that  at  the  place  where  the  wheels  first 
left  the  rails  there  were  rotten  ties,  five  or 
six  In  number.  The  indications  on  the  ties 
showed  that  the  raUs  had  spread.  The  rails 
bad  sagged  down  Into  the  ties  and  cut  out- 
ward from  the  tracks  in  such  manner  as  to 
show  that  they  had  spread.  The  track  at 
the  place  was  examined,  both  at  the  time  of 
the  wreck  and  some  time  afterwards,  by  wit- 
nesses who  testified  that  a  large  portion  of 
the  ties  were  so  rotten  that  they  would  not 
hold  a  spike.  From  the  place  where  the 
train  first  left  the  track  to  the  yard-limit 
board  witnesses  bad  pulled  from  25  to  60 
spikes  out  of  the  ties  with  their  fingers.  In 
some  of  the  ties  there  were  no  spikes  at  all. 
In  most  of  the  ties  the  spikes  were  not  driv- 
en down  to  the  rail  but  were  up  an  inch  or 
more  from  the  rail  and  not  binding  same 
firmly.  Some  of  the  ties  that  were  in  the 
track  at  the  time  when  and  at  the  place 
where  the  wreck  occurred  were  gathered  up 
and  were  exhibited  to  the  Jury  in  evidence. 

The  boys  that  were  accused  of  having 
placed  the  obstructions  on  the  track  were 
witnesses,  and  denied  having  anything  to  do 
with  wrecking  the  train;  and  they  showed 
that  their  confessions  and  statements  were 
caused  by  threats  and  inducements  held  out 
to  them  by  one  Cathey  Pltcock,  which  they 
detailed.  There  was  also  testimony  tending 
to  corroborate  the  testimony  of  these  boys, 
showing  that  they  were  not  on  the  track  at 
the  time  when  the  train  was  wrecked,  and 
that  they  had  nothing  to  do  with  wrecking 
the  same. 

The  appellant  contends  that  the  court 
should  have  directed  a  verdict  In  Its  fitvor 
upon  the  undisputed  evidence,  but  the  ques- 
tion of  appellant's  negligence  was  for  the 
Jury,  and  the  court  did  not  err  in  refusing 
its  prayer  for  a  directed  verdict. 

[2]  The  appellant  urges  that  the  court  err^ 
ed  in  admitting  the  testimony  of  a  witness 
as  to  the  condition  of  the  track  a  few  days 
before  the  trial,  showing  that  same  was  in 
bad  condition  at  that  time.  The  trial  was 
had  on  the  2eth  of  February,  1913.  The 
wreck  occurred  September  26,  1912.  The 
court,  in  ruling  on  the  objection,  stated  that 
the  testimony  would  be  admitted  "only  for 
the  purpose  of  enabling  the  jury  to  arrive  at 
the  condition  of  the  track  immediately  be- 
fore and  after  the  derailment."  The  court, 
in  admitting  other  testimony  as  to  the  con- 
dition of  the  track  two  or  three  weeks  after 
the  wreck,  stated  that  he  admitted  the  tes- 
timony showing  the  condition  of  the  track, 
before  the  time  and  after  the  time  the  wreck 
occurred,  for  the  purpose  of  enabling  the 
Jury  to  determine  what  the  condition  of  the 
track  was  at  the  time  of  the  wreck,  and  for 
no  other  purpose  whatever.    There  was  oth- 


er testimony  tending  to  ebow  that  flie  track 
was  In  the  same  condition  at  the  time  of 
the  wreck  as  It  was  in  when  visited  by  wit- 
ness Adams  five  months  subsequent  to  the 
wreck;  that  these  conditions  had  continned 
from  the  time  of  the  wreck  except  for  the 
new  ties  that  had  been  put  in  die  track  im- 
mediately after  the  wreck. 

In  Little  Rock  &  Ft  Smith  By.  v.  ESabanks, 
48  Ark.  460-474,  3  S.  W.  808,  813  (3  Am. 
St  Rep.  245),  we  held  that:  "Where  a  defec- 
tive track  is  alleged  to  be  the  cause  of  the 
casualty,  it  is  often  impracticable  to  adduce 
evidence  as  to  the  condition  of  the  track  at 
the  precise  moment  the  casualty  occurred. 
It  is  enough  to  prove  such  a  state  of  facts 
shortly  before  or  after  as  will  induce  a  rea- 
sonable presumption  that  the  condition  is 
unchanged."  See,  also,  St  Louis,  I.  Sf.  ft 
S.  R.  Co.  V.  Freeman,  89  Ark.  331,  116  S. 
W.  678.  The  testimony,  under  the  above  rule, 
was  competent  Other  testimony  than  the 
testimony  objected  to  tended  to  prove  that 
the  same  condition  testified  to  by  the  witness 
had  existed  from  the  time  of  the  casualty, 
and  it  would  be  unreasonable  to  conclude 
that  railroad  ties  that  were  in  first-ciass 
condition  at  the  time  the  wreck  occurred 
could  deteriorate  so  rapidly  as  to  be  rotten 
within  five  months  thereafter.  It  might  be 
said  as  a  matter  of  common  knowledge  that 
such  is  not  the  nature  of  railroad  ties.  It 
would  take  longer  than  five  months  for  the 
disintegration  of  the  timber  out  of  whldi 
railroad  ties  are  made. 

[S]  Appellant  bases  certain  assignments  of 
error  upon  the  rulings  of  the  court  in  grant- 
ing and  refusing  prayers  for  instmctlons. 
Among  these,  the  most  important  Is  the 
granting  of  appellant's  prayer  No.  10,  whldi 
In  effect  told  the  Jury  that  even  if  they 
found  the  roadbed,  track,  and  engine  in  pa- 
feet  condition,  yet  If  the  engineer  could  by 
the  exercise  of  proper  care  have  aeeaa  the 
obstructions  ahead  in  time  to  have  stopped 
the  train,  they  might  find  for  the  plalntlS. 
No  issue  was  raised  in  the  pleadings  based 
upon  a  failure  to  keep  the  lookout  required 
by  statute,  and  the  undisputed  evidence  show- 
ed that  the  proi)er  lookout  was  kept  "ntere- 
fore  the  above  instruction  should  not  have 
been  given,  as  it  "was  calculated  to  confuse 
the  Jury  and  divert  their  minds  from  the 
real  issue."  Railway  Co.  v.  Woodward,  70 
Ark.  443,  69  S.  W.  56.  "It  Is  error  to  sub- 
mit as  issues  to  the  Jury  matters  about  which 
there  Is  no  dispute."  E3  Dorado  &  Bastrop 
Ry.  Co.  V.  Whatley,  88  Ark.  20,  114  S.  W.  234. 
129  Am.  St  Rep.  93,  and  cases  died. 

[4]  But  appellant  asked,  and  the  court  gave, 
the  following:  "If  you  find  from  the  evidence 
that  the  track  at  the  point  where  the  derail- 
ment occurred  was  in  good  condition  imme- 
diately before  the  derailment  and  that  the 
engine  was  in  good  condition,  and  was  be- 
ing operated  in  a  careful  manner,  reasonably 
consistent  with  the  mode  of  operation  of 
trains,  and  that  said  train  was  caused  to  be 
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derailed  on  accoiint  of  Iron  bolts,  nuts  or 
otber  obstructioiis  b^ng  placed  upon  the 
track  by  a  stranger,  then  your  verdict  should 
be  for  defendant"  Appellant  cannot  com- 
plain of  the  Instruction  given  at  the  Instance 
of  appellee,  since  the  same  error  was  repeat- 
ed In  an  Instruction  asked  by  It  St  Louis, 
I.  M.  &  S.  R.  Ck).  V.  Lamb,  95  Ark.  209,  128 
S.  W.  1030;  Cn  R.  L  &  Pac.  R.  Co.  v.  Smith, 
84  Ark.  628.  127  81  W.  715;  Llndsey  v.  St 
L.,  I.  M.  &  S.  R.  Co.,  95  Ark.  641,  129  S.  W. 
807;  Little  Rock  &  M.  Ry.  Co.  v.  Russell,  88 
Ark.  175,  118  S.  W.  1021;  Choctaw  Okla.  & 
Gulf  Rd.  Co.  T.  Hlckey,  81  Ark.  579,  99  S. 
W.  839. 

We  have  carefully  examined  the  other  as- 
signments of  error  as  to  the  granting  and  re- 
fusing prayers  for  Instructions,  and  find  that 
such  of  the  refused  prayers  as  were  correct 
the  court  covered  In  other  Instructions  given, 
both  at  the  Instance  of  appellant  and  appel- 
lee. There  was  n^  error  In  any  of  the  other 
Instructions  given,  and  the  record  upon  the 
whole  is  free  from  prejudicial  error  In  the 
rulings  of  the  court  upon  the  Instmctlona. 

The  assignment  of  error  In  the  refusal  of 
the  court  to  order  a  change  of  venue  Is  based 
upon  the  same  facts  as  in  the  case  of  St  I>., 
L  M.  &  S.  R.  Co.  V.  Rellly,  101  S.  W.  1052, 
opinion  handed  down  this  day  by  the  Chief 
Justice,  and  that  case  on  this  point  rules 
this. 

[S]  Just  before  reading  the  instructions  to 
the  jury,  the  court  made  the  following  re- 
marks: "Gentlemen  of  the  Jury:  Counsel  for 
the  plaintur  have  called  my  attention  to  an 
article  which  appeared  In  one  of  the  town 
papers  this  week.  In  regard  to  the  trial  of 
cases  which  are  brought  In  counties  other 
than  the  counties  where  the  Injuries  oc- 
curred, and  they  want  to  know  whether  the 
Jurors  have  read  the  article  or  articles,  and, 
if  80,  they  want  the  court  to  Instruct  you 
that  you  will  not  be  governed  by  anything 
except  the  law  and  evidence  if  yon  should 
have  read  the  article.  It  is  a  lawful  right  that 
a  party  has  to  bring  his  suit  here,  and  when 
he  brings  it  here  he  Is  entitled  to  have  It 
tried  by  the  law  and  the  evidence  exactly 
like  he  would  if  he  lived  in  the  county  and 
in  no  other  way.  We  are  assembled  here 
for  the  purpose  of  trying  cases  according  to 
the  law  and  the  evidence,  and  no  extraneous 
or  outside  matter  should  be  allowed  to  in- 
fluence the  Judge  or  Jurors,  or  any  person 
connected  with  the  administration  of  the  law, 
to  do  other  than  the  law  and  evidence  re- 
quire in  the  case."  The  court  Informed  the 
jury  as  to  the  purport  of  the  newspaper 
article,  and  cautioned  them  not  to  allow  any 
"extraneous  or  outside  matter"  to  Influence 
their  verdict  The  remarks,  under  the  cir- 
cumstances developed,  were  proper.  They 
were  cautionary,  and  were  Intended,  and 
tbelr  effect  could  only  have  been  to  hold  the 
Jury  to  a  consideration  only  of  the  law  and 


evidence  of  the  case  In  hand,  and  to  free 
them  of  any  possible  prejudice  from  outside 
sources. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  must  be  afllrmed;  and  It  Is  so 
ordered. 


WOOD  et  al.  v.  DRAINAOB  DIST.  NO.   2 
OF  CONWAY  COUNTY  et  aL 

(Supreme  Court  of  Arka,n8aa.     Dec.  8,  1913.) 

1.  Drains  (i  57*)— Dauaoes  fbou  Gon8TBT70- 

TION— LlABIUTT, 

Acts  1909,  p.  829,  authorizes  the  establish- 
ment of  drainace  districts  and  provides  for  the 
appointment  of  commissioners  who  shall  have 
control  of  the  improvement  in  their  district 
Section  7  provides  that  the  commissioners  shall 
assess  all  damages  accruing  to  any  landowner 
by  reason  of  the  proposed  improvement,  includ- 
ing all  injury  to  land  taken  or  damaged.  Sec- 
tion 8  authorizes  any  property  owner  dissatis- 
fied with  the  assessment  of  damages  by  the  com- 
missioners to  eive  notice  that  he  demands  an 
assessment  at  bis  damages  by  a  jury  and  requires 
the  commissioners  thereupon  to  institute  suit  to 
condemn  the  lands  taken  or  damaged.  Held, 
that  a  drainage  district  has  only  such  power  and 
only  such  liabilities  as  are  prescribed  by  the  stat- 
ute creating  it;  and  as  it  has  no  property  out  of 
which  a  judgment  for  tort  could  be  satisfied, 
and  no  power  to  levy  assessments  for  the  satis- 
faction of  such  Judgmente,  it  is  not  liable  for 
negligence  in  the  construction  of  a  drainage  ditch 
resulting  in  damages  to  land  in  the  vicinity. 

[BSd.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  tf  67,  69;   Dec.  Dig.  {  67.»] 

2.  Dbairs  (1 17*)— Daxaoks  tbou  Conbtbuo- 

HON— LlABILITT. 

Under  Acts  1909,  p.  842,  {  16,  authorising 
the  establishment  of  dialnage  districts,  which 
provides  that  no  member  of  any  board  of  im- 
provement shall  be  liable  for  any  damages  sus- 
tained by  any  owner  in  the  prosecution  of  the 
work  under  his  charge,  unless  he  shall  have 
acted  with  a  corrupt  and  malicious  intent  the 
commissioners  of  a  drainage  district  are  not 
liable  for  injuries  to  property  caused  by  negli- 
gence in  the  construction  of  a  drainage  ditch. 
[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dtg.  a  11,  12;  Dec.  Dig.  {  17.*] 

8.  Dbains  (i  57*)— Damaoes  fbom  Constbuc- 

TION— LlABIUTT. 

Persons  contracting  with  a  drainage  dis- 
trict for  the  construction  of  a  drainage  ditch 
are  liable  for  injuries  to  property  caused  by 
their  negligence  in  the  construction  of  the  ditch 
under  the  plan  adopted  and  the  contract  with 
the  drainage  commissioners. 

[E^.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  IS  67,  60;    Dec.  Dig.  §67.*] 

4.  Plkadiko  <8  367.*)— MoDB  or  Objbotion— 
Demubbeb  ob  Motion. 

Where  the  substantial  facts  constituting  a 
cause  of  action  are  stated  in  the  complaint  or 
can  be  inferred  by  reasonable  intendment  from 
the  matters  set  forth,  though,  imperfectly  or 
indefinitely  alleged,  the  proi>er  mode  of  correct- 
ing the  defect  is  not  by  demurrer  but  by  motion 
to  make  more  definite  and  certain. 

[Bid.    Note. — For   other  cases,    see    Pleading, 
Cent  Dig.  H  64,  1173-1193 ;   Dec.  Dig.  {  3677J 

5.  Pleadino  as  8,  48,  192,  193*)- Mode  of 
Objection— Demubbeb  ob  Motion. 

Under  the  Code  requirement  that  the  com- 
plaint shall  contain  a  plain  and  concise  state- 
ment of  the  facts  constituting  the  cause  of  ac- 
tion, every  essential  element  of  the  cause  of 
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action  miMt  be  ttated,  and  mere  abstract  con- 
clnsionB  of  law  may  not  be  pleaded,  and  defects 
in  these  respects  may  be  reached  by  demurrer. 
[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  M  12-28%,  68,  106.  106,  408^^5; 
487-443;   Dec.  Dig.  H  8,  48,  ite,  193.*] 

6.  Dbainb  (t  67*)— Dauaoes  tbov  Cokstbuo- 

TIOK— COMPI.AINT— SUFFICIKNOT. 

In  an  action  for  injaries  to  property  claim- 
ed to  have  been  caused  by  water  seeping  from 
a  drainage  ditch  which  was  being  constructed,  a 
complaint  alleging  that  as  ttie  work  progressed 
dams  were  constructed  across  the  ditdi  and 
water  pumped  into  that  part,  of  the  ditch  be- 
tween the  dam  and  the  place  where  the  work  of 
excavation  ended,  but  stating  no  facts  show- 
ing that  this  was  the  result  of  negligent  or  im- 
S roper  construction,  and  not  alleging  that  the 
redging  machinery  was  not  placed  on  a  boat 
and  floated  along  on  tlie  water  of  the  canal  to 
facilitate  the  work  of  excavation,  or  that  this 
would  be  an  improper  or  anskillfal  construc- 
tion of  the  ditch,  was  insnlBcient,  as  the  mere 
fact  tnat  water  was  allowed  to  stand  in  the 
canal  daring  construction  did  not  constitute 
negligence. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  H  67,  68;   Dec.  Dig.  {  67.*] 

7.  PUEADiiro  (t  8*)  —  Conclusions  —  Nkoli- 

OXNOK. 

In  an  action  for  Injuriea  to  property  claim- 
ed to  have  been  cansed  by  water  seeping  from  a 
drainage  canal  which  was  being  constructed,  a 
complaint  alleging  a  delay  on  the  part  of  the 
contractor  in  completing  the  canal  beyond  the 
time  allowed  by  the  contract,  but  stating  noth- 
ing further  to  show  diat  this  constituted  negli- 
gence, was  insufficient;  the  allegation  that  the 
delay  was  negligent  being  a  mere  conclusion  of 
law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  12-28^,  68;  Dec.  Dig.  i  8.*] 

Appeal  from  Circuit  Coart,  Conway  Coun- 
ty; Hugh  Basham,  Judge. 

Action  by  W.  L.  Wood  and  another  against 
Drainage  District  No.  2  of  Conway  County 
and  others.  From  a  Judgment  for  defend- 
ants on  demurrer,  plaintiffs  appeal.  Af- 
firmed. 

W.  P.  Strait,  of  Morrillton,  for  appellants. 
Wm.  L.  Moose,  of  Little  Rock,  for  appellees. 

HART,  J.  W.  L.  Wood  and  Frank  Pryor 
Instituted  tMs  action  In  the  circuit  court 
against  drainage  district  No.  2  of  Conway 
county,  Ark.,  T.  C.  Herrey,  J.  S.  Moose,  and 
T.  J.  Kissire,  commissioners  of  said  district, 
Napanee  Drainage  Company,  and  Frank 
Reed.  The  complaint  alleges  that  W.  L. 
Wood  is  the  owner  of  cultivated  lands 
situated  within  said  district,  and  that 
during  the  year  1912  Frank  Pryor,  as 
his  tenant,  undertook  to  raise  a  crop  of  com 
and  cotton  on  said  land.  The  complaint  fur- 
ther alleges:    "That  on  the  day  of 

,  1910,  the  said  commissioners,  acting 
for  and  representing  the  said  drainage  dis- 
trict No.  2,  in  their  official  capacity,  con- 
tracted with  the  defendant  Napanee  Drain- 
age Company,  a  partnership  composed  of 
Harry  Green,  Willis  Reed,  Frank  Reed,  and 
Arthur  Rosenberg,  for  a  valuable  considera- 
tion to  dig,  excavate,  af  d  construct  a  large 
drainage  canal  across  and  In  said  drainage 


district,  which  said  drainage  canal  passed 
across,  over,  through,  contlgaous,  and  near 
the   above-described  land,  which   said  con- 
tract  so   entered   and   made   provided   that 
said  canal  should  be  completed  on  or  by  the 
Ist  day  of  March,  1912;  that  said  defendant 
Frank  Reed,  managing  the  buaineas  of  tlie 
partnership  of  wlilch  he  was  a  member,  as 
above  alleged,  bad  charge  of  the  construc- 
tion thereof  and  has  been  in  the-  actual  sn- 
perintendency,  control,  management,  and  di- 
rection   thereof;     that    the    said    defendant 
partnersldp,    Napanee    Drainage    Company, 
failed  to  comply  with  its  said  contract  and 
to  complete  the  said  canal  within  the  time 
provided  therein,  thereby  negligoitly  and  dd- 
necessarily    delaying   the   draining   of    said 
land  and  holding  large  bodies  of  water  there- 
in in  said  district,  which  is  stUl  held,  to  the 
damage  and  detriment  of  the  above-describ- 
ed land  of  the  plaintiffs;   that  during  a  long 
I)erlod  of  time  extending  from  March  1, 1912, 
until  July  10,  1912,  along  said  canal  excava- 
tion, across  and  contiguous  to  the  land  of 
this   plaintiff,    said   defendants  constructed, 
and  the  said  defendant  Frank  Reed,  operat- 
ing under  defendant's  contract  and   by  the 
authority  of  the  said  drainage  district  No. 
2,  through  Its  directors  as  aforesaid,  has 
negligently  maintained  In  said  artificial  ca- 
nal, large  bodies  of  water  collected  and  gath- 
ered therein,  and  has  negligently  malntaln- 
ed  dams  and  embankments  across  the  same, 
thereby  establishing  atHflcial  ponds  or  pools 
into  which  was  pumped  from  the  canal  prop- 
er large  quantities  of   water   to  a   height 
equal  to  and  above  the  surface  of  tbe  sur- 
rounding country  and  this  plaintUTs  land, 
and   negligently  maintained   said   bodies  of 
water  for  long  periods  of  time  between  the 
1st  of  March  and  the  10th  of  July,  1912,  on 
such  high  level  as  to  cause  the  same  to  seep 
through  and  overflow  and  saturate  tbe  said 
land  of  the  plaintiff,  above  described,  with 
water  to  such  an  extent  as  to  totally  de- 
stroy its  use  and  usable  value  for  agricul- 
tural purposes  and  to  make  it  nncultlvatatile 
for  the  year  1912  and  to  totally  destroy  the 
crop  of  com  and  cotton  and  the  products 
thereof  planted,  to   be  planted,   and   to  be 
grown  upon  said  land  for  the  year  1912,  and 
to  the  plaintiff's  damage  in  the  sum  of  $500." 

The  court  sustained  a  demurrer  to  tbe 
complaint,  and,  the  plalnttflCs  electing  to 
stand  on  the  complaint,  Judgment  was  en- 
tered against  them.  They  have  duly  prose- 
cuted an  appeal  to  tMs  court 

[1]  Section  22,  art.  2,  of  our  Constitutiou, 
provides  that  private  property  shall  not  be 
taken,  appropriated,  or  damaged  for  public 
use  without  Just  compensation '  therefor. 
The  drainage  district  in  question  was  or- 
ganized under  an  act  to  provide  for  the  crea- 
tion of  drainage  districts  in  this  state,  ap- 
proved May  27,  1909.  Acts  of  1909,  p.  829. 
The  act  In  question  recognises  the  section 
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of  the  Oonstltntion  quoted  above.  tTnder 
the  act,  after  the  petition  required  by  the 
statute  has  been  filed,  and  the  county  court 
has  determined  upon  the  estabUshment  of 
the  drainage  district,  and  the  plan  for  Its 
construction  has  been  adopted,  commission- 
ers are  appointed,  who  shall  have  control  of 
the  improvement  In  their  district.  Section 
7  provides  that  the  commissioners  shall  as- 
sess all  damages  that  will  accrue  to  any 
landowner  by  reason  of  the  proposed  im- 
provement, including  all  injury  to  land  tak- 
en and  damaged.  Section  8  provides  that 
any  property  ovnier  who  may  be  dissatis- 
fied with  the  assessment  of  damages  in  his 
favor  by  the  commissioners  may  give  the 
commissioners,  in  ^0  days  after  th^  have 
filed  their  assessment,  notice  that  be  de- 
mands an  assessment  of  his  damages  by  a 
jury,  and  it  shall  then  be  the  duty  of  the 
commissioners  to  institute  suit  in  the  cir- 
cuit court  to  condemn  the  lands  that  are 
thus  taken  or  damaged  in  making  said  Im- 
provement 

In  the  case  of  Newgass  v.  Railway  Co., 
64  Ark.  140,  15  S.  W.  188,  which  was  a  con- 
demnation suit  by  a  railroad  company,  the 
court  said:  "If  the  appropriation  of  the  part 
and  its  use,  as  a  railroad  resulted  in  flood- 
ing the  remainder  of  appellant's  lands,  the 
damage  so  occasioned  should  be  included  in 
the  assessmrait;  but  no  account  should  be 
taken  of  Injuries  thereafter  to  result  from 
an  Improper  construction  or  maintenance  of 
the  bed,  for  the  condemnation  does  not  au- 
thorize either,  and  the  corporation  that  con- 
demns the  land  will  be  liable  for  such  in- 
juries as  may  thereafter  result  therefrom." 

We  have  also  held  In  condemnation  pro- 
ceedings by  railway  companies  that  where, 
at  the  time  of  the  trial,  it  is  shown  that  the 
railroad  has  been  constructed  over  the  land 
sought  to  be  condemned  and  damages  have, 
resulted  to  the  landowner  from  faulty  or 
improper  construction,  such  damages  may  be 
recovered  In  the  condemnation  proceeding; 
but  they  are  not  allowed  because  they  are  a 
part  of  the  compensation  allowed  th^  land- 
owner for  property  taken  or  damaged  within 
the  meaning  of  the  Ck)nstitutlon,  but  are  al- 
lowed because  the  railroad  company  may  not 
Injure  the  property  of  others  by  the  neg- 
ligent or  onskillfttl  ezerdse  of  a  right  with- 
out a  corresponding  liability ;  and  they  may 
be  recovered  in  the  same  action  because  the 
law  does  not  favor  splitting  up  causes  of 
action. 

In  the  case  of  Board  of  Improvement  of 
Sewer  District  No.  2  v.  Moreland,  94  Ark. 
380,  127  S.  W.  469,  21  Ann.  Gas.  957,  we  held 
that  improvement  districts  in  cities  and 
towns  are  quasi  public  corporations,  having 
no  powers,  duties,  or  liabilities  except  as  ex- 
i^ressly  conferred  by  statute,  and  that  they 
are  not  liable  for  negligence  whereby  an  em- 
ployfi  is  .injured  while  engaged  in  the  con- 
struction of  the  Improvement 

In   Nugent    t.   Levee   Conunissioneia,  68 


Miss.  197,  It  was  held  that  a  board  of  levee 
commissioners  was  not  Uable  in  tort  for  dam- 
ages arising  from  the  Improper  construction 
of  a  levee.  In  that  case  the  court  said: 
"The  levee  commissioners  are  simply  public 
ofilcers  clothed  with  a  corporate  capacity 
solely  for  the  convenience  of  administration, 
and  are  endowed  with  no  representative 
character,  as  respects  the  taxpayers;  and, 
if  they  had  such  character,  it  would  be 
strictly  limited  to  those  duties  which  by  law 
they  were  authorized  to  perform.  •  •  • 
In  all  the  cases  on  the  subject  of  the  lia- 
bility of  these  corporations,  it  is  admitted 
that  the  liability  in  each  case  depends  on 
the  true  construction  of  the  statute  creating 
the  corporation.  The  difference  in  the  cases 
seems  to  be  In  the  mode  of  arriving  at  the 
intention  of  the  Legislature.  In  some  it  is 
held  that  the  liability  arises  from  the  con- 
stitution of  the  body  and  the  biisiness  it  is 
charged  with,  if  there  be  no  restrictive  lan- 
guage ;  in  others  it  is  said  there  ought  to  be 
an  express  provision  for  liability  before  it 
can  attach.  In  this  case  the  meaning  of  the 
act  seems  to  be  clear.  The  tax  is  levied,  as 
expressed  in  the  statute,  'for  the  purpose  of 
repairing  and  constructing  the  levees  and  for 
carrying  into  effect  the  object  and  purpose 
of  securing  the  counties  of  Bolivar,  Washing- 
ton, and  Issaquena  from  overflow  from  the 
Mississippi  river.'  This  does  not  include  the 
very  different  object  of  paying  damages  for 
the  default  and  misconduct  of  the  persons 
charged  with  the  execution  of  the  act  This 
expression  of  the  purpose  of  the  tax  in  the 
act  is  an  exclusion  of  all  other  purposes.  If 
such  damages  were  chargeable  on  the  fund, 
their  payment  might  prevent  the  accomplish- 
ment of  the  purpose  for  which  the  tax  was 
levied.  The  whole  fund  might  be  consumed 
in  compensating  landowners  for  a  failure 
to  receive  that  protection  from  the  levees 
which  they  were  designed  to  afford.  The 
taxes  levied,  instead  of  being  a  fund  for  se- 
curing this  protection,  would  be  converted, 
as  was  said  by  Lord  Mansfleld  in  an  anal- 
ogous case,  into  the  capital  of  an  insurance 
company  to  indemnify  against  losses  from 
floods.  The  taxpayers  would  become  insurers 
against  damages,  Instead  of  contributors  to 
a  fund  to  be  used  in  preventing  the  recur- 
rence of  damages.  To  entail  so  alarming  a 
liability  on  property  holders  without  their 
free  consent  ought  to  require  a  very  plain 
expression  of  the  legislative  wlU,  if  indeed 
there  be  any  power  in  a  free  government  thus 
to  deal  with  the  property  and  business  of  the 
peopla  That  a  taxpayer  living  in  the  dis- 
trict should,  on  account  of  the  negligence  or 
misconduct  of  the  persons  administering  the 
powers  of  the  corporation,  or  their  agents  or 
employes,  fail  to  receive  the  protection  from 
overflow,  to  secure  which  he  was  taxed,  is 
indeed  a  hardship ;  but  we  are  not  authorized 
to  remove  this  hardship  by  the  imposition 
of  a  burden  on  his  cosufferers.  He  must  be 
left  to  his  remedy  against  those  by  whose 
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misconduct  he  was  Injured,  whose  .liability 
for  fhelr  own  acts  and  omlsslonB  Is  to  be 
determined  by  tbe  rales  of  law  applicable  to 
such  caaea"  See,  also,  Hensley  r.  Recla- 
mation District,  121  CaL  90,  63  Paa  401; 
Thompson  et  aL  r.  Board  of  Commlaslonera 
of  Polk  County,  38  Minn.  130.  87  N.  W.  267; 
14  Cyc.  1057. 

So  here  It  may  be  said  that  the  drainage 
district  has  only  such  power  and  has  only 
such  liabilities  as  are  prescribed  by  the  stat- 
ute creating  it  The  district  has  no  proper^ 
ty  out  of  which  a  Judgment  for  tort  could 
be  satisfied.  It  is  true  it  has  the  power  to 
levy  assessments,  but  this  can  be  done  only 
for  the  pnrposes  provided  in  the  act  And 
the  statute  does  not  give  it  any  power  to 
levy  assessments  for  the  satisfaction  of  Judg- 
ments for  tort  against  it  Therefore  we  hold 
that  the  district  was  not  liable,  under  the 
allegations  of  the  complaint 

[2]  Neither  are  the  comnUssloneis  of  the 
district  liable.  Section  16  of  tbe  act  pro- 
vides that  no  member  of  any  board  of  im- 
provement shall  be  liable  for  any  damages 
sustained  by  any  one  in  the  prosecution  of 
the  work  under  his  charge,  unless  it  shall 
be  made  to  appear  that  he  has  acted  with 
corrupt  and  malicious  intent  Thus  it  will 
be  seen  that  the  statute  exempts  tbe  com- 
missioners from  damages  which  result  from 
the  faulty  or  improper  construction  of  the. 
improvement  We  held  that  the  commis- 
sioners of  a  board  of  improvement  were  not 
liable  under  a  similar  statute.  Board  of 
Improvement  Sewer  District  No.  2  t.  More- 
land,  04  Ark.  380,  127  S.  W.  468,  21  Ann. 
Cas.  957. 

[3]  But  it  by  no  means  follows  that  the 
contractors  are  not  liable.  Section  13  of  the 
act  provides  that  no  work  exceeding  $1,000 
shall  be  let  without  public  advertisement; 
and  from  the  allegations  of  the  complaint  it 
appears  that  the  defendants  the  Napanee 
Drainage  Company  and  Frank  Beed  were 
concluding  the  work  under  contract  with  the 
commissioners  of  the  drainage  district  and 
they  are  therefore  independent  contractors. 
They  had  a  right  to  construct  the  Improve- 
ment under  the  plan  adopted  and  under  the 
contract  made  with  the  drainage  commis- 
sioners ;  but  if,  in  the  exercise  of  that  right, 
by  negligence,  they  injured  the  property  of 
another,  they  are  liable.  Nugent  v.  Board 
of  Commissioners,  supra ;  Thompson  r.  Board 
of  Commissioners  of  Folk  County,  supra. 

[4-7]  This  brings  us  to  the  question  of 
whether  the  complaint  states  a  cause  of  ac- 
tion against  them.  Since  the  adoption  of 
our  Code,  it  has  been  uniformly  held  that 
if  the  substantial  facts  which  constitute  a 
cause  of  action  are  stated  in  tbe  complaint 
or  can  be  inferred  by  reasonable  Intendment 
from  tbe  matters  set  forth,  although  the  al- 
legations of  these  facts  are  imperfect  or 
indefinite,  tbe  proper  mode  of  correcting  the 
deficiency  is  not  by  demurrer  but  by  motion 


to   make   more  definite  and   certain.     Our 
Code,  however,  requires  that  the  complaint 
should  contain  a  plain  and  concise  statement 
of  the  facts  constituting  the  cause  of  action. 
Every  essential  element  of  the  cause  of  action 
must  be  stated,  and  it  is  not  allowable  to 
plead    mere    abstract    conclusions    of    law. 
Such  defects  may  be  reached  by  demurrer. 
Southern  Orchard  Planting  Co.  v.  Gore,  83 
Ark.  78,  102  S.  W.  709.    It  appears  from  the 
allegations    of   the   complaint   that,    as   tbe 
work  of  digging  the  ditch,  or  canal,  progress- 
ed, dams  were  constructed  across  it  and  wa- 
ter was  pumped  into  that  part  of  the  canal 
between  the  dam  and  the  place  where  the 
work  of  excavation  ended.     The  complaint 
does  not  state  any  facts  which  show  that 
this  was  the  result  of  negligent  or  Improper 
construction  of  the  ditch.     It  may  be  that 
the  dredging  machinery  was  placed  upon  a 
boat  and  the  boat  floated  along  on  the  wa- 
ter of  the  canal  to  facilitate  the  work  of  ex- 
cavation.    And  presumably   this   was    what 
was  done  in  the  present  cas&    There  la  no 
statement  of  facts  that  shows  that  such  ac- 
tion on  the  part  of  the  contractors  would  be 
an  Improper  or  unskillful  construction  of  the 
ditch.    The  complaint  does  allege  that  the 
work  of  constructing  the  ditch  was  let  to  tbe 
Napanee  Drainage  Company,  and  that  Frank 
Reed  was   its   manager,   in  charge  of  the 
work,  and  that  the  contract  provided  that 
tbe  canal  should  be  completed  on  or  by  tbe 
1st  day  of  March,  1912,  and  that,  by  tbe  neg- 
ligence of  the  defendant  water  was  allowed 
to  stand  in  the  canal  between  the  dam  and 
the  place  where  tbe  excavation  ended  until 
July  10,  1912,  and  that  plalntifiCs'  land  was 
damaged  by  the  water  seeping  through  on 
it    The  mere  fact  that  water  was  allowed 
to  stand  in  the  canal  while  the  same  was 
being  constrncted  does  not  constitute  neg- 
ligence, nor  does  the  farther  fact  that  the 
canal  was  not  completed  within  the   time 
designated  in  the  contract  show  negligence. 
This   allegation  does  not  state  facts   suffi- 
cient to  constitute  negligence  and  is  a  mere 
conclusion  of  law  on  thie  part  of  the  pleader. 
It  may  be  that  the  completion  of  the  canal 
was  delayed  on  account  of  the  weatber  or 
some  other  unforeseen  cause.    In  any  event 
the  complaint  itself  does  not  state  any  facts 
in   regard  thereto   which  would  constitute 
negligence. 

Therefore  the  court  was  right  in  sustain- 
ing the  demurrer  to  the  complaint,  and  tbe 
Judgment  will  be  affirmed. 


MONTGOMERY  t.   SOtTTHWEST  ARKAN- 
SAS TELEPHONE  CO. 
(Supreme  Conrt  of  Arkansas.     Dec  15,  1913.) 
1,  Telkobaphs   awd    Teliphowm    (I    34»v— 

DiSCEIMINATION  —  PENALTIES  —  CONSmrC- 

TiON  OF  Statute. 

Kirby'a  Dig.  §  7948,  authorizing  recovery 
of  penalties  from  a  telephone  company  for  di?- 
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crimination,  la  merely  declaratory  of  the  com- 
mon law,  for  the  purpose  of  preventinc  diacrim- 
ination,  with  penalties  added. 

[Bid.  Note.— For  other  caaea,  aee  Tel^apha 
and  Telephonea,  Cent  Dig.  |  21;  Dec  Dig.  $ 
84.*] 

2.   TKLKOBAPns  AITD  TELEPHONES  (|  34*>— Dl7- 
TIES— DlBCBIlIINATION. 

While  telephone  companiea  may  in  good 
faith  determine  the  limits  within  which  they 
will  carry  on  their  bnainess,  they  are  common 
carriers  and  obligated  as  snch  to  Kive  the  same 
service  on  the  same  terms  to  all  who  apply 
therefor,_  without  partiality  or  unreasonable  dis- 
crimination. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  21;    Dec.  Dig.  I 

8.  Teu:obafhs   ani)    Tkus>hoite8   (|   34*)— 
Pknalit  tob  DiscBiiaNATiON— Riobt  to 

RXOOVSB. 

Where  a  telephone  company  operating  a 
telephone  exchange  in  a  city,  contracted  with- 
ont  legal  obligation  to  do  so,  to  conilect  with  a 
rural  line,  and  provided  exchange  service  there- 
for, and  where  a  person  living  outside  the  city 
and  entitled  to  such  service  under  the  contract 
moved  within  the  limits  established  by  the  tele- 
phone company  (or  operating  its  telephone  ex- 
change in  the  regular  manner,  and  connected  a 
phone  in  his  new  residence  with  the  rural  line, 
the  telephone  company  could  not  be  held  liable 
under  K^by's  Dig.  f  7948,  prescribing  penalties 
for  discrimination  by  telephone  companies,  for 
its  refusal  to  give  him  telephone  service  at  his 
new  residence  by  way  of  the  rural  line. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  21 ;    Dec  Dig.  i 

Appeal  from  Circuit  Court,  Nevada  Coun- 
ty; Jacob  M.  Carter,  Judge. 

Action  by  D.  J.  Montgomery  against  the 
Southwest  Arkansas  Telephone  Company. 
From  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

This  Is  a  suit  by  appellants  against  appel- 
lee for  the  recovery  of  the  statutory  penal- 
ty, under  section  7948  of  Kirby's  Digest,  for 
an  alleged  discrimination  against  them  In 
refusing  them  telephone  service.  The  com- 
plaint alleges  that  appellee  is  a  corporation, 
organized  under  the  laws  of  this  state,  and 
that  it  owns  and  ojperates  a  telephone  ex- 
change in  the  city  of  Prescott;  that  on  the 
Ist  day  of  March,  1912,  appellants  lived  In 
the  country,  about  four  miles  distant  from 
the  dty  of  Prescott;  that,  In  connection  with 
several  of  their  neighbors,  appellants  enter- 
ed into  a  written  contract  with  appellee, 
whereby  appellee,  for  ttie  sum  of  $18  per  an- 
num, agreed  to  erect  and  maintain  Its  poles 
to  the  corporation  Une  of  the  dty  of  Pres- 
cott, and  to  permit  appellants,  and  four  of 
their  nelgbbprs  who  had  signed  the  contract, 
to  erect  a  telephone  wire  from  their  resi- 
dences In  the  country  to  appellee's  wire  at 
the  corporate  limits  of  the  dty  of  Prescott, 
and  there  connect  with  it;  that  appellee,  for 
tbe  consideration  named  In  the  contract,  was 
to  furnish  appellants,  and  the  four  others 
who  signed  the  contract,  telephone  service  on 
tbis  party  Une;  that  appellants  paid  their 
part  of  the  rent  on  said  line  from  the  1st 


day  of  March,  1912,  to  the  1st  day  of  Mardh, 
1913,  and  fully  compiled  with  all  the  appel- 
lee's rules  and  regulations  In  regard  thereto. 
That  appellee  refused  to  permit  appellants  to 
have  connection  on  said  telephone  line  from 
the  6th  day  of  November,  1912,  to  the  26th 
day  of  December,  1912.  Appellee  filed  an  an- 
swer, in  which  It  admitted  that  it  entered 
Into  the  contract  with  appellants  and  others 
for  a  party  Hue  to  their  residences  In  the 
country,  but  alleged  that  later,  without  Its 
knowledge,  appellants  moved  and  established 
their  residence  just  outside  the  corporate  line 
of  the  city  of  Prescott,  but  really  Inside  the 
dty  limits,  and,  without  appellee's  knowledge 
and  consent,  strung  a  wire  from  their  resi- 
dence, and  attached  the  same  to  the  party 
line  running  to  their  former  residence  in 
tbe  country.  Appellee  alleges  that  it  main- 
tains and  operates  a  telephone  exchange  In 
the  dty  of  Prescott,  and  In  Its  immediate 
suburbs,  and  that  parties  living  within  these, 
limits  are  required  to  pay  $1.50  per  month 
for  telephone  connections.  On  the  trial  of 
the  case,  it  was  proved  that  appellants'  pres- 
ent residence  Is  about  60  feet  from  the  cor- 
poration line  of  the  dty  of  Prescott,  and  that 
appellants  moved  into  this  residence  In  July, 
1912,  and  that  before  that  time  they  lived 
something  like  four  miles  in  the  country. 
Appellants  offered  to  introduce  in  evidence 
the  written  contract  made  by  themselves  and 
certain  of  their  neighbors  with  appellee,  on 
March  1,  1912,  while  they  lived  out  in  tbe 
country.  The  court  refused  to  permit  this 
contract  to  be  introduced  in  evidence,  and 
appellants  duly  saved  exceptions  thereto. 
Judgment  was  rendered  in  f&vor  of  appellee, 
and  to  reverse  that  judgment  this  appeal  is 
prosecuted. 

J.  O.  A.  Bush,  of  Prescott,  for  appellant 
Thos.  O.  McRae,  W.  V.  Tompkins,  D.  I*  Mc- 
Rae,  and  Chas.  H.  Tompkins,  all  of  Prescott, 
for  appellee 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  This  suit  was  instituted  under 
section  7948  of  Kirby's  Digest  The  section 
In  question  Is  merely  declaratory  of  the  com- 
mon law  for  the  purpose  of  preventing  dis- 
crimination, with  penalties  added.  S.  W. 
TeL  ft  Telegraph  Co.  v.  Danaher,  102  Ark. 
647,  144  S.  W.'925.  See,  also.  Home  Tel.  Co. 
V.  Peoples'  Tel.  ft  Telegraph  Co.,  126  Tenn. 
270,  141  S.  W.  845, 43  L.  R.  A.  (N.  S.)  550,  and 
cases  dted;  Bradford  v.  Citizens'  Telephone 
Co.,  161  Mich.  885,  126  N.  W.  444,  137  Am. 
St  Rep.  513. 

[2]  Telephone  and  tdegrapb  companies  are 
common  carriers  of  Intelligence,  and  must 
give  the  same  service  on  the  same  terms 
to  all  who  apply  therefor,  without  partiality 
or  unreasonable  discrimination.  S.  W.  Tel. 
Co.  V.  Danaher,  102  Ark.  547,  144  S.  W.  925; 
Home  TeL  Co.  v.  Peoples'  TeL  ft  Telegraph 
Co.,  supra,  and  cases  dted.    Telephone  com- 
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panies  may  In  good  faith  determine  for  tbem- 
selves  the  limits  within  which  they  will 
carry  on  their  business.  87  Cyc.  1663;  Cum- 
berland Tel.,  etc.,  Co.  t.  Kelly,  160  Fed.  316, 
87  O.  C.  A.  268,  15  Ann.  Ga&  1210;  Delaware 
&  A.  Telegraph  &  Telephone  Co.  v.  State  of 
Delaware  ex  reL  Postal  Tel.  ft  Cable  Co.,  60 
Fed.  677,  2  C.  C.  A.  1. 

,[3]  According  to  the  allegations  of  the  an- 
swer, appellee  owned  and  operated  a  tele- 
phone exchange  In  the  dty  of  Prescott,  and 
this  included  the  thickly  populated  territory 
adjacent  to  the  corporate  limits.  Within  the 
limits  which  it  established,  under  the  stat- 
ute, appellee  was  required  to  give  the  same 
serrioe,  on  the  same  terms,  to  all  who  applied 
therefor,  without  partiality  or  unreasonable 
discrimiaation.  It  could  not  be  required  to 
extend  its  line  or  service  beyoqd  the  limits 
which  It  had  established.  The  act  of  appellee 
In  making  the  contract  of  March  1,  1912, 
with  appellants  and  others,  whereby  it 
agreed  to  furnish  them  telephone  service  on 
a  party  line,  was  a  mere  privilege  which  it 
might  grant  to  them,  but  it  could  not  have 
been  compelled  to  have  executed  such  a  con- 
tract This,  we  think,  is  clear  from  the 
principles  decided  in  the  cases  dted  above, 
and  it  was  expressly  so  decided  in  the  case 
of  Younts  V.  Southwestern  Tel.  &  TeL  Co.  (C. 
C.)  196  Fed.  200.  See,  also,  Crouch  v.  Amett, 
71  Kan.  49,  79  Pac.  1086. 

As  long  as  appellants  lived  in  the  country, 
they  had  a  right  to  telephone  service  over 
the  party  line  during  the  life  of  their  con- 
tract with  the  telephone  company;  but  the 
present  suit  is  not  based  on  contract,  but 
was  Instituted  to  recover  penalties  imposed 
by  section  7948  of  Kirby's  Digest,  for  unlaw- 
ful discrimination.  When  appellants  moved 
from  their  residence  in  the  country,  outside 
of  appellee's  telephone  zone,  into  their  resi- 
dence in  the  suburbs  of  the  city  of  Prescott, 
they  brought  themselves  within  the  limits 
established  by  the  telephone  company  for 
maintaining  and  operating  its  telephone  ex- 
change. All  persons  who  comply  with  the 
reasonable  rules  of  a  telephone  company, 
and  who  come  within  the  same  class,  are 
entitled  to  telephone  service  within  the  es- 
tablished Umits  of  the  telephone  company; 
and  it  is  for  discrimination  against  such  iter- 
sons  that  the  penalties  of  the'  statute  are  di- 
rected. When  appellants  moved  into  the 
limits  established  by  appellee  for  conducting 
its  business,  they  brought  themselves  within 
the  class  whom  appellee  was  bound  to  serve 
without  partiality  or  unreasonable  discrim- 
ination, if  proper  application  was  made 
therefor.  Appellants  do  not  show  that  they 
applied  for  telephone  service  upon  the  same 
terms  as  those  who  live  within  the  estab- 
lished limits,  but  they  demanded  service  un- 
der the  contract  they  had  made  with  appel- 
lee while  they  lived  in  the  country.  When 
they  lived  outside  of  appellee's  telephone 


zone,  they  could  not  compel  appellee  to  give 
them  telephone  service,  and  for  that  reason 
could  not  recover  the  penalties  denonnoed  by 
the  statute.  At  most,  they  could  have  only 
sued  appellee  for  damages  for  breach  of  con- 
tract; and  we  do  not  decide  whether  they 
could  have  even  maintained  such  action,  for 
it  might  be  said  that,  having  moved  away 
from  their  former  residence  in  the  country, 
they  placed  themselves  in  a  position  where 
they  could  not  use  the  party  line  which  they 
had  contracted  for,  and  on  this  account  there 
would  be  no  breach  of  contract  on  the  part 
of  appellee. 

The  court  did  not  err  In  refusing  to  per- 
mit appellants  to  Introduce  the  contract 
above  referred  to  in  evidence;  and,  even 
if  it  had  been  admitted  in  evidence,  under 
the  views  we  have  expressed,  the  result 
would  have  been  the  samei.  Therefore  the 
judgment  will  be  affirmed. 


WESTERN  UNION  TBLEGRAPQ  00.  v. 
WESTBROOK. 

(Supreme  Court  of  Arkansas.     Dec.  1,  1913.) 

1.  Temobaphs  Awn  Teufhonbs  d  87*)— Di- 
uvKBT— What  CoNSTrruTcs. 

A  message  addressed  to  two  persons  jointlj 
may  be  delivered  to  either,  and  a  deliver;  to 
one  is  a  delivery  to  the  other. 

[Ed.  Note.— For  other  cases,  see  Telegraph* 
and  Telephones.  Cent  Dig.  ||  23,  24,  29,  30, 
32;   Dec.  Dig.  1  87.*] 

2.  TEI.EOBAFHS  AND  TKUEPHONSS  (|  38*)— DB- 

LiVKBT  OF  Mkssaoks— Fbek  Deuvxbt  Lim- 
its. 

A  person  living  a  mile  and  a  half  from  t 
town  having  a  i>opnlation  of  less  than  5,000  is 
beyond  the  free  delivery  limits  of  a  telegraph 
company  establishing  free  delivery  limits  with- 
in a  radius  of  half  a  mile  from  its  offlc^  sod 
a  delivery  of  a  message  by  promptly  placing  it 
in  the  post  office,  addressed  to  the  addressee,  ii 
sofficient  where  the  company  has  no  aatborit]' 
from  the  sender  to  incur  special  delivery  ex- 
penses. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  33;  Dec.  Dig.  { 
38.*] 

3.  Telbobaphb  akd  TaxxPHONss  (i  38*)— De- 
uvEBT  or  MnssAoxs— Fbxe  Dkutxbt  Lim- 
its. 

Where  the  addressee  of  a  message  resided 
beyond  free  delivery  limits,  and  the  messenger 
looted  around  the  town  to  find  some  one  by 
whom  be  could  send  the  message  to  the  addressM 
and,  failing  to  find  any  one,  deposited  it  in  th« 
post  office  after  advising  the  postmaster  of  its 

Sresence  and  contents  and  requesting  a  prompt 
elivery,  the  company  was,  as  a  matter  of  law, 
not  guilty  of  any  breach  of  duty  in  foiling  to 
deliver  the  message;  the  sender  conferring  no 
authority  for  special  delivery  expenses. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  33 ;  Dec  Dig.  { 
38.*] 

4.  Tkleobapbs  and  Tzxxphonks  (|  38*)— 
Delivebt  of  Messages  —  Fbkb  Deuveit 
Limits. 

Where  the  operator  at  the  destination  of 
a  message  advised  the  operator  at  the  initial 
point  of  the  fact  that  the  addressee  resided  be- 


*r«T  othsr  easM  s«e  same  topic  and  aactlon  NUMBBR  in  Dec.  Dig.  &  Am.  Dig.  Kay-No.  Sacies  *  Rap'r  Indtni 
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jwA  free  deUrery  limitB,  and  the  sender,  on  be- 
ing informed  of  the  C&cts,  expressed  satisfac- 
tion with  the  nuiiling  of  the  message,  the  com- 
pany was  without  authority  to  incur  special 
delivery  expenses  and  as  a  matter  of  law  was 
not  guUty  of  any  breach  of  duty,  notwithstand- 
ing its  rule  providing  for  special  messenger 
service  on  the  sender  guaranteeing  the  deliver; 
charges. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Diff.  I  88;  Dec.  Dig.  i 
3&*] 

Appeal  from  Circuit  Court,  Wliite  County; 
Eugene  Lankford,  Judge. 

Action  by  Rosa  Weetbrook  agalDSt  the 
Western  Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeala 
Reversed,  and  cause  dismissed. 

Appellee  alleged  in  her  complaint:  That 
appellant  was  a  corporation,  operating  a  line 
of  telegraph  from  SaltiUo,  Tex.,  to  Beebe^ 
Ark.,  and  that  on  January  4,  1012,  one  Wal- 
ter Everett  delivered  to  the  defendant  com- 
pany at  SaltlUo  a  message  directed  to  her 
at  Beebe,  advising  her  that  her  hnsband,  who 
was  then  at  Saltillo,  was  very  ill,  and  that 
on  the  next  day  the  said  Everett  delivered 
another  message  to  the  defendant  directed 
to  appellee  tn  the  following  words :  "Bert  died 
to-day.  Interment  here  tomorrow  nnless  you 
advise  to  the  contrary."  That  the  said  Ever- 
ett paid  the  customary  price  for  the  trans- 
mission and  delivery  of  said  messages  to  the 
appelant,  but  they  were  not  delivered  with- 
in a  reasonable  time  or  within  any  other 
time.  That  her  husband  died  on  the  6th  of 
January,  1912,  and  was  burled  without  her 
knowledge  of  even  his  serious  Illness.  That, 
If  the  tel^ram  had  been  properly  transmit- 
ted to  her,  she  could  and  would  have  at- 
tended her  husband  in  his  last  illness  and 
have  brought  his  remains  to  her  home  at 
Beebe,  where  she  could  have  attended  his 
funeraL  She  alleged  that,  because  of  appel- 
lant's negligence  in  failing  to  transmit  and 
deliver  the  message,  she  suffered  great  grief 
and  mental  anguish  and  prayed  Judgment  in 
the  sum  of  $2,999.  The  answer  denied  all 
negligence  but  admlted  receipt  of  the  mes- 
sages, and  alleged  they  were  promptly  trans- 
mitted and  that  appellant  was  gruilty  of  no 
negligence  in  their  delivery,  and  alleged  fur- 
ther that  appellee  co'uld  not  have  reached  her 

,  iHisband  before  his  death,  but  that  the  mes- 
sages were  delivered  in  time  for  her  to  have 
Slven  directions  about  his  funeral  and  to 
bare  attended  It  at  Saltillo,  or  to  have  made 
arrangements  tor  it  at  Beebe. 

There  appears  to  have  been  no  controversy 
as  to  what  happened  at  Saltillo.  Mr.  Everett 
sent  four  messages,  the  first  of  which  was 
dated  3 :30  p.  m.  of  January  4,  1912,  and  was 
addressed  to  appellee  Individually  and  read 

as  follows:    "Bert  Westbrook  seriously  iU. 
Answer."     A  second  telegram  was   sent  at 

3:47  p.  m.  on  the  6th  and  was  addressed  to 

John  and  Rosa  Westbrook,  Beebe,  Atk.,  and 


read  as  follows:  "Bert  dying.  Answer  col- 
lect" The  third  telegram,  which  has  been 
set  out  in  full,  was  addressed  to  John  and 
Rosa  Westbrook  and  advised  them  of  the 
death  and  day  of  the  interment  unless  In- 
structions to  the  contrary  were  received. 
That  telegram  was  dated  4:30  p.  m.  of  the 
6th.  A  fourth  and  last  telegram  was  sent 
by  Everett  on  the  6th  acknowledging  the  re- 
ceipt of  a  telegram  sent  to  Iilm  by  John  West- 
brook in  regard  to  the  funeral  arrangements. 
The  complaint  sets  out  the  first  and  third 
telegrams  and  makes  no  mention  of  the  sec- 
ond, although  appellee  denied  receiving  any 
of  them. 

The  evidence  in  the  case  was  aabstantially 
as  follows : 

One  Armspaugh  testified  that  be  was  the 
appellee's  father  and  that  she  was  living  with 
him  during  the  month  of  January,  1912,  and 
had  been  for  some  time  prior  thereto,  and 
that  he  was  well  known  in  and  around  Beebe, 
and  that  he  got  the  tel^^ram  addressed  to 
Mrs.  Westbrook  out  of  the  post  ofSce  on  the 
morning  of  January  6th,  between  8  and  9 
o'clock,  and  that  the  enveloiw  showed  that 
it  had  been  mailed  at  p.  m.,  Janu- 
ary 4,  1912,  and  the  first  they  had  ever  heard 
of  any  of  the  telegrams  was  on  the  night  of 
the  6th,  when  they  were  advised  by  a  negro 
named  Love  of  the  first  telegram  and  its 
contents.  Witness  lived  three^uarters  of 
a  mile  lieyond  the  corporate  limits  of  the 
town  of  Beebe  and  something  -more  than  a 
mile  from  the  telegraph  office. 

AppeUee  testified  that  she  only  received 
the  tdegrams  herein  designated  as  the  first 
and  third,  and  that  the  first  telegram  was 
delivered  to  her  on  the  morning  of  the  6th, 
and  the  other  during  the  afternoon  of  that 
day.  She  testified  that  had  ahS  received 
these  telegrams  she  could  and  would  have 
gone  to  her  husband.  And  there  is  some 
evidence.  In  addition  to  her  own,  which 
makes  It  appear  not  Impossible,  although 
highly  improbable,  that  she  might  have 
reached  her  hnsband  before  the  time  of  his 
death,  wlilch  was  shown  to  have  occurred  at 
3 :30  p.  m.  on  the  6th,  had  the  first  telegram 
been  delivered  immediately  after  its  receipt 
In  Beebe;  but  she  could  have  reached  Salt- 
iUo before  his  funeral,  which  occurred  on  the 
6th. 

John  Westbrook,  who  was  one  of  the  ad- 
dressees in  the  second  and  third  messages,  tes- 
tified at  first  that  he  received  both  of  those 
messages  during  the  afternoon  of  the  6th 
and  that  on  the  7th  he  sent  a  message  to 
Mr.  Everett  saying:  "Bury  Bert  nicely;  I 
will  pay  expenses."  But  upon  cross-examina- 
tion admitted  that  he  bad  In  fact  received 
both  messages  about  6  p.  m.  on  the  evening 
of  the  5th,  although  he  stUl  contended  he 
had  gotten  them  on  that  date  through  the 
post  office  and  not  from  the  telegraph  op- 
erator. 


*rur  atlMT  eases  see  same  tople  and  section  NUUBBS  In  Dao.  DIs.  ft  Am.  Dlt-  Kejr-No.  Series  ft  Bap'r  ladezis 
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Tbe  evidence  upon  ttie  part  of  tiie  appel- 
lant was  to  tlie  following  effect: 

Garrison,  tbe  operator  at  Beebe,  teetifled 
tliat  upon  receipt  of  the  message  addressed 
to  Mrs.  Rosa  Westbrook  Indlyidnally,  which 
was  received  at  his  ofDce  In  connection  with 
one  addressed  to  John  Westbrook  indlrldu- 
ally,  he  went  to  tbe  store  of  a  man  named 
John  Westbrook  and  gave  him  the  telegram 
beariflg  that  address  and,  upon  its  being  torn 
open  and  read,  Westbrook  advised  him  who 
the  addressees  were.  Thereupon  the  opera- 
tor went  to  his  ofiBce  and  inclosed  the  tele- 
gram tn  an  envelope  addressed  to  appdlee 
and  gave  it  to  his  porter  with  directions  to 
make  inquiry  about  town  for  the  addressees 
and  to  deliver  If  he  could,  or  send  the  tele- 
gram to  her  If  he  saw  an  opportunity  to  do 
so,  and,  if  not,  to  mail  the  telegram  at  the 
post  office.  The  witness  wired  the  operator 
at  Saltillo  to  the  following  effect:  "Your 
two  messages  date  Westbrook  signed  Ever- 
ett undelivered.  Parties  live  two  miles  in 
the  country.  Have  mailed  copies."  This 
witness  further  testified  that,  while  he  was' 
receiving  the  message  stating  that  deceased 
was  dying,  John  Westbrook,  the  deceased's 
brother,  came  into  his  office  and  began  writ- 
ing a  telegram,  but,  before  be  had  finished 
doing  so,  witness  gave  him  the  t^egram  he 
had  Just  received  and  Westbrook  left  the 
office  without  finishing  the  telegram;  that 
within  a  few  minutes  Westbrook  came  again 
Into  his  ofAce  while  witness  was  receiving 
the  third  telegram  containing  the  notice  of 
deceased's  death;  and  that  this  telegram 
was  delivered  In  the  office  Immediately  upon 
its  receipt  This  witaesB  testified  that  West- 
brook returned  again  and  at  8  a.  m.  on  the 
morning  of  the  6th  aaat  to  Bverett  the  tele- 
gram containing  the  directions  in  regard  to 
the  burial  and  the  promise  to  pay  the  ex- 
pense thereof. 

The  assistant  postmistress  testified  that  the 
porter  mailed  two  telegrams  on  the  evening 
of  the  4th,  one  addressed  to  the  appellee, 
Bosa  Westbrook  and  the  other  to  John  West- 
brook, and  asked  her  to  assist  him  In  deliv- 
ering them  as  soon  as  iwsslble. 

The  porter  testified  that  he  knew  appellee 
but  did  not  expect  to  find  her  in  town  on 
the  afternoon  of  the  4th  because  of  the  sever- 
ity of  the  weather;  but  he  thought  he  might 
find  some  one  to  whom  he  could  deliver  the 
message;  and  that,  after  spending  about  25 
minutes  in  that  attempt,  he  deposited  the 
telegram  In  the  post  office.  A  negro  named 
Pleas  Love  testified  that  Mr.  John  West- 
brook, who  lived  in  the  city  of  Beebe,  and  to 
whom  the  telegram  had  been  first  erroneously 
delivered  by  the  operator,  asked  witaess  to 
notify  appellee  of  the  telegram  and  its  con- 
tents, and  witness  stated  that  he  passed  the 
home  of  Mr.  Armspaugh  about  6  o'clock  in 
the  afternoon  of  the  4th  and  told  Armspaugh 
of  this  message  and  its  contents.  The  wit- 
ness Is  very  positive  as  to  the  date,  but  the 
Jury  evidently  did  not  beUeve  his  atatementa.  i 


The  operator  at  Saltino  testUed  Oiat,  after 
receiving  the  message  from  the  operator  at 
Beebe  advising  him  of  the  nond^wy  of  the 
telegrams  and  stating  the  reasons  tberrfor, 
he  Immediately  called  Mr.  Everett,  the  sender 
of  the  telegrams,  over  the  phone  and  told 
him  what  had  been  done,  and  that  Mr.  Bver- 
ett had  said  that  it  was  satisfactory  to  him 
to  have  the  telegrams  mailed,  and  there  was 
no  request  to  have  them  delivered  in  tbe 
country  nor  offer  made  to  pay  the  charges 
for  doing  so.  He  testified  further  that,  when 
the  messages  addressed  to  John  and  Bosa 
Westbrook  jointly  were  sent  by  him,  he  ad- 
vised the  operator  at  Beebe  the  expense  of 
their  delivery  would  be  guaranteed,  but  be 
was  almost  immediately  notified  by  the  oper- 
ator at  Beebe  that  there  would  be  no  charge 
for  delivery  as  the  messages  had  been  de- 
livered directly  upon  their  receipt.  The  tele- 
gram advising  to  that  effect  was  received  at 
6  o'clock  on  the  evening  of  the  6th. 

Mr.  Everett,  the  sender  of  the  messages, 
testified  that  he  was  foreman  of  the  mill 
at  which  deceased  was  working  at  the  time 
of  his  illness,  and  that  deceased  had  pneu- 
monia and  died  after  an  illness  of  five  days ; 
that  deceased  was  known  to  him  as  Harry 
Jones,  and  his  name  was  so  written  on  the 
time  book;  but  that  he  found  from  some 
letters  and  scraps  of  paper  on  the  person  of 
the  deceased  showing  what  his  true  name 
was  and  where  his  family  lived,  and  that  he 
sent  the  messages  herein  mentioned.  He  tes- 
tified further  that  he  received  the  message 
from  John  Westbrook  on  the  6th  dlrecUng 
him  to  "bury  Beit  nicely"  and  promising  to 
pay  the  expenses  of  the  fnneraL  He  testi- 
fied furtber  that  these  expenses  had  never 
been  paid,  although  appellee  had  promised  to 
pay  him  out  of  the  proceeds  of  this  litlgadon. 

The  proof  showed  that  Beebe  was,  a  town 
of  less  than  6,000  people,  and  tliat  under  tbe 
rules  of  the  appellant  company,  which  nu- 
merous cases  in  this  and  other  states  have 
held  to  be  reasonable,  a  free  delivery  was 
not  required  beyond  a  radius  of  a  half  mile 
from  the  telegraph  office,  and  both  Mrs. 
Westbrook  and  her  brother-in-law  John  West- 
brook lived  at  a  greater  distance  than  that 
beyond  the  corporate  limits  of  Beebe. 

Appellee  Introduced  in  evidence  rale  Na 
61  of  the  appellant  company  which  goveins 
special  deliveries  and  the  charges  therefor, 
and  which  reads  as  follows:  "If  the  serv- 
ice of  a  special  messenger  be  required,  and 
the  special  delivery  charges  have  not  beea 
provided  for,  the  sending  office  will  prompt- 
ly notify  by  telegraphing  the  cost  of  deliv- 
ery, and  that  office  will  endeavor  to  collect 
the  charges  from  the  sender,  who.  If  he  pa; 
or  guarantee  the  delivery  charges,  will  also 
pay  for  the  message  ordering  a  special  de- 
livery or  guarantee  the  collection  of  the  total 
thereon.  If  the  sending  office  be  unable  to 
collect,  or  If  a  reply  from  the  sending  office 
be  not  promptly  received,  a  copy  of  the  mes- 
sage will  be  mailed  to  the  addressee^  and,  U 
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another  copy  be  afterwards  dellTered,  tbe 
word  'dnplicate'  wlU  be  plainly  written 
across  its  face." 

Geo.  H.  Fearons,  of  New  Tork  City,  and 
Bose>  Hemingway,  Cantrell  &  Loughborough 
and  B.  U  McHaney,  all  of  Little  Bock,  for 
appellant  B.  Brondldge,  of  Searcy,  for  ap- 
pellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  We  have  set  out  the  evidence  in 
eztenso  because  of  the  view  we  take  of  it, 
and  for  the  same  reason  we  regard  it  un- 
necessary to  set  out  or  discuss  the  Instruc- 
tions in  this  opinion.  Appellee  complains  of 
the  alleged  negligent  failure  to  deliver  the 
messages,  one  addressed  to  her  individually 
and  the  other  to  her  and  John  Westbrook 
Jointly ;  tbe  one  advising  her  of  her  hus- 
band's illness,  the  other  of  his  death.  The 
first  message  she  claims  not  to  have  been  re- 
ceived until  the  morning  of  the  6th,  and  the 
other  one  not  until  the  afternoon  of  that 
day. 

[1]  But  a  Joint  message  may  be  delivered 
to  either  of  the  addressees,  and  a  delivery  to 
John  Westbrook  was  a  delivery  to  appellee 
of  the  message  addressed  to  her  and  to  him. 

[2]  It  is  true  John  Westbrook  did  at  first 
testify  that  the  Joint  messages  were  not  de- 
livered until  the  afternoon  of  the  6th,  and 
he  contradicts  the  operator's  statement  that 
the  delivery  occurred  In  telegraph  office ;  but, 
although  he  says  he  received  the  messages 
through  the  post  office,  he  does  admit  on 
cross-examination,  after  his  recollection  has 
been  refreshed,  that  the  messages  were  de- 
livered to  him  on  the  afternoon  of  the  6th, 
and  within  a  short  time  after  their  receipt 
for  transmission  at  SaltlUo.  This  brother 
lived  a  mile  and  a  half  from  the  town  of 
Beebe,  which  was  of  course  beyond  the  free 
delivery  limits,  and,  although  the  messages 
were  put  in  the  post  office,  this  proved  to  be 
a  very  expeditious  method  of  delivering  them 
to  him. 

[3]  Nor  does  the  proof  show  any  negligence 
in  falling  to  deliver  the  first  telegram.  Ap- 
pellee resided  beyond  the  free  delivery  lim- 
its, and  there  is  nothing  in  the  record  to  In- 
dicate that  a  delivery  of  the  message  could 
have  been  made  within  these  limits.  The 
evidence  is  undisputed  that  the  weather  was 
very  inclement,  and  the  colored  porter,  who 
knew  appellee,  testified  that  he  had  no  hope 
of  finding  her  in  town  on  such  a  day  but 
that  he  looked  around  the  town  to  find  some 
one  by  whom  he  could  send  the  message  to 
the  country,  and,  falling  to  find  any  one,  he 
deposited  the  telegram  in  tbe  post  office,  aft- 
er advising  the  postmistress  of  its  presence 
there  and  of  its  contents  and  after  request- 
ing that  she  deliver  It  as  soon  as  possible. 

[4]  Nor  do  we  think  there  was  any  negli- 
gent failure  to  observe  the  rule  61  offered 
In   evidence.     This  rule  was   substantially 


complied  with.  Immediately  upon  learning 
that  appellee  lived  In  the  country,  the  opera- 
tor at  Beebe  advised  the  operator  at  Saltillo 
of  the  conditions  and  of  what  he  had  done, 
and  the  operator  at  Saltillo  immediately 
called  Biverett,  the  sender  of  the  message, 
over  the  telephone,  and  Everett  said  it  was 
satisfactory  to  him  for  the  messages  to  be 
mailed  in  the  post  office^  Under  these  dr- 
cnmstances  appellant  would  have  had  no 
authority  to  incur  any  expense  in  the  deliv- 
ery of  this  message,  and  we  think,  as  a  mat- 
ter of  law,  that  appellant  was  guilty  of  no 
breach  of  duty  In  failing  to  deliver  this 
message.  King  ▼.  West.  Union  Telegraph  Co., 
89  Ark.  402,  117  S.  W.  621. 

The  court  below  should  therefore  have  di- 
rected a  verdict  in  appellant's  favor,  and  for 
Its  failure  so  to  do  the  Judgment  must  be 
reversed,  and  the  cause  will  now  be  dis- 
missed. 


BRINKLBY  CAB  WORKS  A  MTO.  CO.  v. 
COOK. 

(Supreme  Court  of  Arkansas.     Dec.   1,  1913.) 

1.  OONTRAOTB  (I  71*)— OORBIDEBATIOir— SUT'- 
nCIBNGY. 

An  agreement  not  to  exercise  a  legal  light 
is  a  sufScient  consideration  to  support  a  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  U  296,  296,  298,  316-324 ;  Dec.  Dig. 
i  71.*] 

2.  Fbattos,  Statuts  or  (f  23*)— Answeuino 
FOB  Dkbt  of  ANOTHEB—OBIOINAI.  OB  OOL- 
LATKBAL   PBOiaSE. 

A  promise  by  a  thiid  person  to  pay  the 
pre-existing  debt  of  another,  founded  on  the 
original  liability,  without  any  new  considera- 
tion to  support  it,  is  a  collateral  undertaking, 
and  within  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  U  18,  19;   Dec.  Dig.  f  23.*} 

3.  Fbauos,   Statutk  of  (f  3S*>— Ahswebino 

FOB   DXBI   OF  ANOTHBB--OBiainAI.   INDEBT- 

NESS. 

Where  plaintiff  sold  lumber  for  buildings, 
and  the  purchaser  on  request  for  payment  stat- 
ed that  defendant  was  indebted  to  him,  and  re- 
quested plaintiff  to  collect  from  defendant,  and 
defendant;  before  the  expiration  of  the  time  for 
filing  a  hen,  requested  plaintiff  not  to  file  a 
lien,  and  promised  to  pay  the  debt  if  no  lien 
was  filed  or  action  brought  against  the  pur- 
chaser, in  reliance  upon  which  the  plaintiff 
forebore  to  and  lost  its  right  to  enforce  its 
lien,  the  defendant's  promise  was  an  original 
undertaking  upon  a  new  consideration,  and  was 
not  required  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  «  50-53,  56;  Dec.  Dig.  |33.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;    Eugene  Lankford,  Judge. 

Action  by  the  Brinkley  Car  Works  &  Man- 
ufacturing Company  against  W.  P.  Cook. 
From  an  order  sustaining  a  demurrer  to  the 
complaint  and  dismissing  it  upon  plaintiff's 
refusal  to  amend,  plaintiff  appeals.  Revers- 
ed and  remanded,  with  direction  to  overrule 
the  demurrer. 
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Appellant  was  the  plaintiff  belov,  and  •!• 
leged  In  Its  complaint  the  following  tacts: 
"That  during  August  and  September,  1911, 
It  had  sold  and  delivered  to  one  Ben  Blrsch 
certain  lumber  of  the  value  of  $362.66  for 
the  purpose  of  erecting  buUdlngs  on  his  farm. 
That  when  plaintiff  requested  payment  from 
said  Hlrsch  for  said  lumber,  he  stated  that 
defendant  Ck>ok  was  Indebted  to  him  in  a 
sum  In  excess  of  the  amount  which  he  owed 
to  plaintiff,  and  requested  the  plaintiff  to 
collect  the  amount  from  said  defendant 
That  before  the  time  had  expired  for  filing 
a  lien  on  the  building  and  land  of  said 
Hirsch,  defendant  requested  plaintiff  not  to 
file  a  lien  or  bring  action  against  said  Hirsch 
for  the  payment  of  said  sum,  due  for  the 
lumber  as  aforesaid,  and  promised  plaintiff 
to  pay  said  debt  if  action  was  not  brought 
against  said  Hirsch.  That,  relying  upon  the 
promise  of  defendant  to  pay  said  debt,  plain- 
tiff did  not  file  a  lien  or  bring  action  against 
said  Hirsch  for  the  payment  of  said  debt 
That  said  Hirsch  has  since  sold  the  land  on 
which  the  Improvements  were  made  with 
said  lumber,  and  has  left  the  State  of  Ar- 
kansas." The  complaint  further  alleged  a 
demand  for  payment  by  appellant  and  a  re- 
fusal to  pay  by  appellee.  The  court  sus- 
tained a  demurrer  to  the  complaint  and  dis- 
missed it,  upon  appellant's  refusal  to  amend, 
and  this  appeal  is  taken  from  that  order. 

C.  F.  Greenlee,  of  Brinkley,  for  appellant 
Thomas  &  Lee,  of  Clarendon,  for  appellee. 

SMITH,  J.  (after  stating  the  facta  as 
above).  [1-3]  An  agreement  not  to  exercise 
a  legal  right  is  a  valid  consideration  to  sup- 
port a  contract  Lay  v.  Brown,  151  S.  W. 
1001.  And  the  agreement  alleged  in  the  com- 
plaint was  a  new  and  original  consideration, 
moving  between  the  newly  contracting  iiar- 
tles,  which  takes  the  promise  to  pay  Hlrscb's 
debt  from  without  the  Bta.tate  of  frauds. 

The  controlling  question  in  cases  involving 
an  agreement  to  pay  the  debt  of  another  is 
whether  the  agreement  so  to  do  Is  original 
or  collateraL  "A  promise  by  a  third  person 
to  pay  the  pre-existing  debt  of  another  found- 
ed upon  an  original  liability,  and  without 
any  new  consideration  to  support  it,  is  a 
collateral  undertaking,  and  within  the  stat- 
ute of  frauds."  Kurtz  v.  Adams,  12  Ark. 
174;  Chapline  ▼.  Atkinson,  46  Ark.  67,  66 
Am.  Bep.  531;  White  v.  Rintoul,  108  N.  Y. 
222,  15  N.  E.  318. 

But  the  facts  alleged  in  the  complaint  are 
that,  subsequent  to  the  making  of  the  orig- 
inal debt  the  appellant  refrained  from  pur- 
suing a  statutory  remedy  to  enforce  the  pay- 
ment of  its  debt,  and  by  so  doing  lost  the 
lien  given  it  by  the  statute,  and  this  in- 
dulgence was  extended  at  appellee's  request 
and  in  consideration  of  his  promise  to  pay 
the  debt  This  promise  was  therefore  an 
original  undertaking  upon  a  new  considera- 


tion, and  was  not  required  to  be  In  writing, 
and  the  demurrer  'should  have  been  over- 
ruled. Zimmerman  v.  Holt,  102  Ark.  407, 144 
S.  W.  222,  and  cases  there  dted. 

The  Judgment  of  the  court  below  will 
therefore  be  reversed,  and  the  cause  renumd- 
ed,  with  directions  to  overrule  the  demorret. 


STATE  V.  CHICAOO,  B,  1.  ft  P.  BY.  CO. 

(Supreme  Court  of  Arkansas.     Dec.  1,  1913.) 

1.  lNnlCTl£ENI    AKD    iKrORICATIOH    (|    100*)— 

Statutobt  Offenses. 

An  indictment  charging  a  atatutory  offense 
must  allege  all  of  the  elegenta  essential  to  the 
offense. 

[Ed.  Kote.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ft  286-288;  Dec. 
Dig.  f  100.*] 

2.  RAiLBOAsa     (i     265*)  — Opibation  — Or- 

IXNSEB. 

Acta  1807,  p.  363,  {  1,  requiring  railroad 
companies  at  all  junctiona  where  two  or  more 
trains  connect  to  liave  all  passenger  trains  de- 
part only  from  the  depot,  and  section  2,  re- 
a airing  all  companies  to  liave  on  duty  at  aach 
epot  a  crier  who  shall  cry  the  departure  of  all 
trains,  oidy  requires  that  a  railroad  company 
have  a  crier  at  a  junction  where  the  traina  of 
two  or  more  railroads  arrive  or  depart  at  ot 
near  the  aame  time,  and  hence  an  indictment  for 
violating  the  statote  was  bad  wliere  it  did  not 
allege  that  tlie  station  was  a  junction  where 
two  or  more  trains  connect 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  U  773-788;   Dec.  Dig.  |  255.*] 

Appeal  from  Circuit  Court,  White  County; 
J.  M.  Jackson,  Judge. 

The  Chicago,  Bock  Island  ft  Padflc  Ball- 
way  Company  was  indicted  for  failure  to 
maintain  a  station  crier  pursuant  to  statute, 
and,  from  a  Judgment  sustaining  a  demur- 
rer to  the  indictment,  the  State  appeals. 
Afilrmed. ' 

Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Gen.,  for  the  State. 
Thos.  S.  Buzbee  and  Jno.  T.  Hicka,  both  of 
Little  Bock,  for  appellee. 

HABT,  J.  The  state  has  appealed  from 
the  Judgment  of  the  circuit  court  of  White 
county  sustaining  a  demurrer  to  the  follow- 
ing Indictment:  "The  grand  Jury  of  White 
county,  in  the  name  and  by  the  authority  of 
the  state  of  Arkansas,  accuse  the  CUcago, 
Bock  Island  &  Pacific  Ballway  Company  ot 
the  crime  of  falling  to  provide  a  station 
crier,  committed  as  follows,  to  wit:  That  tlte 
said  Ctdcago,  Bock  Island  &  Pacific  Railway 
Company,  the  same  being  a  railroad  corpora- 
tion owning  and  operating  a  line  of  railroad 
through  the  state  of  Arkansas,  in  the  county 
and  state  aforesaid,  on  the  1st  day  of  Febru- 
ary, 1912,  did  then  and  there  vrilltully  and 
unlawfully  fail,  refuse,  and  neglect  to  pro- 
vide at  its  station  at  Higglnson,  White  coun- 
ty, Arkansas,  the  same  being  a  Junction  point 
with  the  St.  Louis,  Iron  Mountain  ft  Soathem 
Ballway  Company,  a  station  crier  whose 
duty  it  was  to  cry  out  the  departure  of  its 


*Fm  atkar  eaaaa  sa*  sam*  topic  and  aaction  NUMBER  In  Oao.  Dig.  *  Am.  Dig.  Kar-Me.  Sarlaa  *  Bap'r  ladcxas 


Digitized  by 


Google 


Ark.) 


BRtJDEB  y.  STATE 


1067 


paaoenger  train  No.  609,  the  destination 
(hereof,  and  the  track  from  which  it  would 
depart,  contrary  to  the  statute  in  such  case 
made  and  provided,  against  the  peace  and 
dignity  of  the  state  of  Arkansas." 

The  Indictment  was  returned  nnder  the 
following  statute: 

"Section  1.  That  all  railroad  companies 
operating  railroads  in  this  state  shall,  at  all 
Jnnctions  where  two  or  more  trains  con- 
nect require  that  all  trains  carrying  passen- 
gers departing  from  such  junction  shall  de- 
part only  from  the  station  house  or  depot 
at  snch  Junction. 

"Sea  2.  That  all  railroad  companies  oper- 
ating passenger  trains  In  this  state  shall  pro- 
vide and  have  on  duty  at  such  depot  or  sta- 
tion a  crier,  whose  duty  it  shall  be  to  cry 
out  at  such  depot  or  station  the  departure 
of  all  trains,  the  destiitatlon,  and  the  track 
from  which  any  such  train  will  depart;  that 
Bach  crier  shall  cry  out  such  departures  a 
snifficient  time  before  the  departure  of  any 
sudi  trains  as  to  give  passengers  ample  time 
to  reach  such  trains." 

"Sec.  4.  That  In  case  of  the  failure  of  any 
railroad  company,  as  herein  provided  by 
section  1,  fail,  refuse,  or  neglect  to  provide 
snch  crier  as  herein  provided,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  subject 
to  a  fine  of  from  twenty-five  dollars  to  one 
hundred  dollars,  and  that  the  failure  to  cry 
out  the  departure  of  each  train  shall  consti- 
tnte  a  separate  offense."  Acts  of  1907,  p. 
363. 

[1]  An  indictment  for  a  statutory  offense 
mnst  state  all  the  elements  essential  to  con- 
stitute the  offense.  Houpt  v.  State,  100  Ark. 
409,  140  S.  W.  294,  Ann.  Cas.  19130,  090; 
PaAer  t.  State,  08  Ark.  675,  137  S.  W.  253. 

Article  17,  {  1,  of  our  Constitution,  pro- 
vides that  every  railroad  company  shall  have 
the  right,  with  its  road,  to  intersect,  connect 
with,  or  cross  any  other  road,  and  shall  re- 
ceive and  transport  each  the  other's  passen- 
gers, tonnage,  and  cars,  loaded  or  empty, 
without  delay  or  discrimination.  Section  4 
of  the  act  nnder  which  the  indictment  was 
found  directs  the  penalties  of  the  act  against 
railroad  companies  coming  within  the  pro- 
visions of  section  1  of  the  act 

[2]  It  will  be  noted  that  the  act  does  not 
provide  that  all  railroad  companies  operating 
railroads  in  this  state  shall,  at  all  Junctions 
where  it  connects  with  one  or  more  lines  of 
railroad,  provide  and  have  on  duty  at  its 
station  a  crier  whose  duty  it  shall  be  to  call 
out  the  departure  of  all  passenger  trains, 
etc.;  but  it  provides  for  a  crier  at  all  Junc- 
tions where  two  or  more  trains  connect  The 
object  and  purpose  of  the  statute  is  for  the 
protection  of  passengers  and  to  prevent  con- 
fusion in  embarking  on  trains.  We  think  the 
words  "at  all  Junctions  where  two  or  more 
trains  connect"  mean  a  Junction  where  the 
trains  of  two  or  more  railroads,  when  on 
schedule  time,  arrive  and  depart  at  or  near 


the  same  time.  The  object  and  purpose  of 
the  statute  will  then  be  carried  out  by  having 
a  crier  to  call  out  the  departure  of  the  trains, 
and  the  track  from  which  they  leave,  so  that 
passengers  alighting  from  a  train  on  the 
line  of  the  initial  carrier  may  safely  embark 
on  the  train  of  the  connecting  carrier. 

The  indictment  under  consideration  does 
not  allege  that  Higglnson  was  a  Junction 
where  two  or  more  trains  connect,  and,  as 
we  have  already  sefen,  this  was  an  essential 
element  of  the  offense. 

Therefore  the  Judgment  of  the  circuit 
court  was  correct,  and  it  will  be  affirmed. 


BRUDER  V.  STATE. 
(Supreme  Court  of  Arkansas.     Dec.  8,  1913.) 

1.  Criminai,  liAW  (I  694*)— AppkaIt-Disoee- 
•no.N  OF  Trial  CouBr— CowninjANCE. 

Accused  reqnested  a  continuance  on  the 
ground  of  the  absence  of  witnesses,  two  of 
whom  were  nonresidents,  and  one  of  whom  was 
not  shown  to  be  a  resident,  and  there  being  no 
showing  that  the  voluntary  attendance  of  one  of 
such  witnesses  could  have  been  secured,  and 
no  excuse  for  not  taking  his  deposition.  Held, 
Qiat  the  refusal  of  a  continaance  was  not  such 
an  abuse  of  the  trial  court's  discretion  as  to 
manifestly  operate  as  a  denial  of  justice  and 
constitute  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i{  1321,  1822,  1382;  Dec  Dig. 
i  604.*] 

2.  JURT  (S   75*>— EXCUBIKO  jTTROBr-AxnraOBI- 

TT  OP  Court. 

It  is  within  the  discretion  of  the  trial  court 
to  excuse  a  juror  on  account  of  sickness. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  a  384-390;   Dec.  Dig.  |  76.*] 

3.  WrrwESSES  (|  349*)— Cboss-Bxamihation— 

lUPBACBMENT. 

Where  a  witness  for  defendant  testified 
that  on  the  day  prior  to  the  killing  defendant 
had  no  gun  and  wanted  to  borrow  one  because 
he  was  afraid  to  travel  from  the  car  line  te  his 
house,  it  waa  proper  to  cross-examine  him  as  to 
whether  be  had  married  the  keeper  of  a  house 
of  prostitution  and  bad  been  divorced  from  her, 
and  as  to  whether  a  scar  on  his  face  waa  the 
result  of  a  fight  in  her  house. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1135-1139;   Dec.  Dig.  S  349.»] 

4.  WmnasES  (J  257*)— Represhino  Memory 
— STjBinTTiKO  Witnesses'  Memobahdum  to 
Jury. 

In  a  trial  for  homicide  committed  in  a 
saloon,  where  an  eyewitness  cross-examined  by 
defendant's  counsel  as  to  the  width  of  the  conn- 
ter,  shelving,  etc.,  in  the  saloon,  refreshed  his 
memory  by  referring  to  a  memorandum  of 
measurements  be  had  himself  made  of  his  own 
accord,  the  refusal  to  permit  the  defendant  to 
have  such  memorandum  aubmitted  to  the  jury's 
inspection  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  892 ;  Dec.  Dig.  g  257.*] 

6.  Witnesses  (5  317*)— Credibiutt— Bpfeot 

OP  False  Testimony. 

In  a  trial  for  homicide  It  was  error  to  In- 
struct that,  if  the  jury  believed  any  witness  to 
have  sworn  falsely  to  any  material  fact,  they 
might  disregard  the  whole  or  any  part  of  bis 
testimony ;  it  being  necessary  that  it  be  will- 
fully done. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  1080-1083 ;  Dec.  Dig.  §  317.*] 
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8.  WiTwitBSM   (I  879*)— Impkaohmekt— Cos- 

TKADIGTOBT   STATEUBNTS. 

A  witness  may  be  Impeac^ied  by  the  party 
against  whom  he  Is  produced  by  contradictory 
evidence  by  showing  that  he  has  made  state- 
ments differing  from  his  present  testimony. 

[Bid.  Note. — Por  other  cases,  see  Witnesses, 
Gent    Dig.    11    1200,    1320-1222,    1247-1256; 

Dec.  Dig.  s  are.*] 

7.  WirwissKS  (I  338*) — Impbaohmbitp— Ekpu- 
TATION  or  Witness. 

A  witness  may  be  impeached  by  the  party 
against  whom  be  U  produced  by  evidence  that 
his  general  reputation  for  truth  and  morality 
renders  him  unworthy  of  belief. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  1114,  1116,  1U8;  Dec.  DigTl 
83&»] 

8.  Cbiuinai.  Law   (|  563*)— TbiaI/— Wkioht 
of  evidknck. 

It  is  the  duty  of  the  Jnry  to  receive  and 
consider  the  testimony  of  a  witness,  notwith- 
standing his  impeachment,  if  they  believe  his 
testimony  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1252;  Dec.  Dig.  |  663.*] 

9.  Cbimiwai  Law  (§  1043*)— Appeai/— Objec- 
tions—IirsTBronoNa—CBEDiBiiJCTT  OF  WlT- 

ITE8S. 

In  a  trial  for  homicide,  the  conrt  correctly 
charged  as  to  the  impeachment  of  a  witness  b^ 
the  party  against  whom  he  la  produced  by  evi- 
dence as  to  his  statements  contradictory  to  his 
testimony  and  by  evidence  of  his  general  repu- 
tation rendering  him  unworthy  of  belief,  and 
that  the  jury  should  receive  and  consider  the 
testimony  of  a  witness  notwithstanding  his  im- 
peachment if  they  believed  it  to  be  true,  and 
then  erroneously  instructed  that,  if  the  jury  be- 
lieved any  witness  had  sworn  falsely  to  any 
material  fact,  they  might  disrerard  the  whole 
or  any  part  of  his  testimony.  Beld,  in  the  ab- 
sence of  any  specific  objection  to  the  erroneous 
instruction,  the  objection  going  only  to  the  in- 
struction as  a  whole,  that  the  partial  error  was 
not  ground  for  reversal. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  2664,  2656;  Dec  Dig.  i 
1048.»] 

10.  Ceimnal  Law  (§  823*)— Tbzai^Instbxto- 
TioNS— Theobies  of  Case. 

In  a  trial  for  homicide,  where  it  was  de- 
fendant's theory  that  he  had  been  assaulted  by 
deceased  with  a  murderous  intent  when  he  en- 
tered his  saloon,  and  hence  was  under  no  obli- 
gation to  retreat  an  instruction  as  to  the  duty 
to  retreat  predicated  upon  the  evidence  for  the 
state,  was  not  erroneous,  where  defendant's 
theory  was  fully  covered  by  other  charges,  since 
all  phases  of  the  case  need  not  be  contained  in 
one  charge. 

[E>1.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |f  1902-1905,  3158;  De&  Dig. 
S  823.*] 

11.  HomciDK  d  54*)— Dbgbees— Mawblaxtgh- 

TEB. 

Where  the  accused  shot  and  killed  under 
the  belief  that  he  was  about  to  be  assaulted, 
but  acted  too  hastily  and  without  due  care,  and 
therefore  was  not  justified  in  taking  life  under 
'  the  circumstances,  accused  was  gaUty  of  man- 
slaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  78;  Dec.  D'ig.  i  54.*] 

12.  Homicide  (|  300*)  —  Instbuotionb  —  De- 
GBEE  OF  Offense. 

In  a  trial  for  homicide,  an  instruction  that, 
before  defendant  could  justify  the  killing  upon 
the  ground  of  self-defense,  it  must  have  ap- 
peared to  him  at  the  time  as  a  reasonable  per- 
son that  the  killing  was  necessary  to  save  his 


life  or  to  prevent  great  bodily  harm,  that  if 
there  was  no  such  danger,  his  negligent  though 
honest  belief  that  there  was  would  not  excuse 
him,  and  as  to  his  duty  to  avoid  the  necessity 
of  killing  by  all  reasonable  means,  dealt  ex- 
clusively with  the  Question  of  justification  and 
was  not  objectionable  as  declaring  that  if  then 
was  really  no  danger  to  defendant  he  would  be 
guilty  of  murder. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  II  614,  616-620,  622-630;  Dec.  Dig. 
I  800.*] 
IS.  CKnojiAL  Law  (|  711*)— Tbial— Teke  fob 

Abguhent. 

Before  beginning  argument  !n  a  homicide 
case,  the  court  and  counsel  agreed  on  four  honia 
for  each  side,  that  each  of  defendant's  counsel 
should  have  two  hours,  but  counsel  opening  for 
defendant  did  not  use  25  minutes  of  Ua  allotted 
time.  Beld,  that  because  of  the  agreement  de- 
fendant could  not  complain  that  the  court  did 
not  grant  his  other  counsel  the  right  to  use  the 
time  that  had  been  allowed  to  and  not  used  by 
his  opening  counsel 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1657;  Dec  Dig.  |  711.*] 

Appeal  from  Circuit  Court,  Scott  Gonnt?; 
Daniel  Hon,  Judge. 

John  Bmder  was  convicted  of  mnrder  In 
tbe  second  degree,  and  be  appeals.    Affirmed. 

The  defendant,  John  Bmder,  was  Indicted 
for  murder  In  the  first  degree,  charged  to 
have  been  committed  by  shooting  Tony  BIy. 
The  facts  proved  by  the  stat^  briefly  stated, 
are  as  follows: 

The  deceased,  Tony  Bly,  was  tbe  pToprletoi 
of  a  saloon  in  the  dty  of  Ft  Smith,  in  Sebas- 
tian comity.  Ark.,  and  was  killed  In  It  by  the 
defendant  ediortly  after  5  o'clock  In  the  after- 
noon of  the  23d  day  of  January,  1913.  The 
defendant  had  been  In  the  saloon  earlier  in 
the  afternoon.  In  the  absence  of  the  deceased, 
and  had  assaulted  one  of  deceased's  cus- 
tomers and  beat  him  up.  Between  3  and  4 
o'clock  in  the  afternoon,  after  the  deceased 
had  returned  to  bis  saloon,  the  defendsot 
again  entered  It  Deceased  was  behind  the 
counter,  and  called  the  defendant  to  Mm  and 
told  him  that  he  understood  that  he  had  had 
some  trouble  there,  and  said  that  he  did 
not  want  him  to  come  In  his  place  any  more 
raising  trouble  with  bis  customers.  He  told 
the  defendant  he  was  trying  to  run  a  de- 
cent place,  and  that  If  he  came  in  there  any 
more  and  beat  up  any  of  his  customers  he 
was  going  to  take  a  gun  and  kill  bluL  De- 
fradant  told  him  that  If  be  felt  that  way 
about  it  he  would  not  come  in  any  more,  and, 
after  shaking  hands,  the  defendant  left  the 
saloon.  Later,  be  returned  to  the  sidewalk 
in  front  of  tbe  saloon,  and  stood  around  and 
walked  up  and  down  the  sidewalk  for  a 
while.  He  raised  on  tiptoes  and  looked  in 
at  the  front  window  of  tbe  saloon,  and  then 
walked  off.  He  then  returned  and  waited 
into  the  saloon,  and  drawing  an  automatic 
revolver  out  of  bis  overcoat  pocket,  shot  the 
deceased  five  times.  When  tbe  defendant  be- 
gan to  shoot,  the  deceased  threw  up  his  bands 
and  began  to  back  off.  The  deceased  was 
behind  the  counter,  and  continued  to  back 
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with  hlB  hands  upraised  nntQ  he  fell  to  tiie 
floor. 

One  of  the  witnesses  for  the  state  says: 
That  he  was  standing,  talking  to  the  de- 
ceased, when  the  defendant  came  In.  That 
he  heard  some  one  say,  "Tony,  did  yon  say 
you  would  kill  me?'  That  he  looked  around 
and  saw  the  defendant  there.  That  he  then 
heard  Bly  say:  "Yes,  I  said  I  would  kill  you 
If—"  and  that  he  did  not  hear  the  rest 
of  the  sentence.  That  defendant  was  stand- 
ing there  with  his  hand  In  his  overcoat  pock- 
et, and  Jerked  out  his  pistol  and  began  to 
shoot  at  the  deceased,  and  shot  five  times  in 
rapid  succession.  That  the  deceased  made 
no  hostile  demonstrations  towards  the  defend- 
ant, but  raised  his  hands  and  began  to  back 
.  away.  The  deceased  died  a  few  days  later 
from  the  effects  of  the  gunshot  wounds. 
Several  eyewitnesses  to  the  killing  testified 
that  the  deceased  made  no  hostile  demonstra- 
tions whatever  towards  the  defendant,  and 
that  he  was  unarmed. 

John  Bruder,  the  d^endant,  testified  for 
himself:  "I  was  drinking  heavily  on  the  day 
that  I  shot  deceased,  and  had  been  for  sev- 
eral days  prior  thereto.  On  the  afternoon  of 
the  killing,  as  I  walked  out  of  the  saloon, 
Bly,  who  was  sitting  behind  the  little  office, 
said  to  me:  'If  you  come  in  here  again,  I 
am  going  to  kill  you.'  I  asked  him  what  he 
meant,  and  he  repeated  his  statement  I 
shook  hands  with  him  and  walked  out  I 
was  not  mad,  and  did  not  know  that  he  wa& 
I  had  tried  to  borrow  a  pistol  before  this 
frOm  Mack  Dean.  I  told  him  I  was  staying 
out  at  my  brother's  house,  which  was  situat- 
ed away  from  other  houses,  and  I  needed  a 
pistol  to  protect  me.  Later  I  met  another 
friend,  who  told  me  where  I  could  get  a  pis- 
tol, and  I  went  over  there  and  got  it  A 
young  man  whom  I  did  not  know  had  told 
me  that  he  would  go  out  to  the  house  and 
stay  all  night  with  me,  and  I  started  out  to 
find  him.  I  looked  in  the  doer  of  Bly's  saloon 
for  blm  and  did  not  see  him.  Afterwards, 
I  came  back  and  looked  in  again,  and  chang- 
ed the  pistol  from  my  pants  pocket  to  my 
overcoat,  because  it  was  rubbing  my  leg. 
While  I  was  standing  there  In  front  of  the 
deceased's  saloon,  some  one  came  out  and 
told  me  they  wanted  to  see  me  in  the  saloon. 
I  asked  him  who  wanted  to  see  me^  and  he 
replied  that  It  was  Tony  Bly.  I  told  him 
that  Tony  was  mad  at  me  and  half  crazy, 
and  he  said  that  was  all  over  and  Tony  want- 
ed to  apologize  I  looked  in  and  saw  Tony, 
and  he  motioned  to  me  to  come  In.  I  went 
In,  and  he  was  standing  behind  the  counter. 
I  said  to  him:  'What  do  you  want,  Tony? 
"Son  said  yon  were  going  to  kill  me.'  He  re- 
plied, Tes,  that  is  what  I  said,  and  I  am 
going  to  do  It,'  and  he  reached  for  his  gun. 
"When  he  did  that,  I  commenced  shooting. 
I  bad  an  automatic  pistol,  and  do  not  know 
bow  many  times  I  shot"  Cross-examina- 
tion: "When  Tony  said  he  was  going  to 
kill  me,  he  reached  behind  him,  and  I  do 


not  know  whether  be  reached  for  his  pocket 
or  reached  for  the  shelving.  I  reached 
across  the  counter  to  do  the  shooting." 

In  rebuttal,  the  state  Introduced  a  number 
of  witnesses  who  testified  that  they  knew 
the  reputation  of  the  defendant  for  truth  and 
morality  in  Ft.  Smith,  where  be  lived,  and 
that  It  was  bad. 

The  Jury  returned  a  verdict  of  guilty  of 
murder  in  the  second  degree,  and  fixed  the 
defendant's  punishment  at  a  term  of  21  years 
In  the  6tate  penitentiary. 

Cravens  &  Cravens,  of  Ft  Smith,  for  appel- 
lant Wm.  U  Moose,  Atty.  G^i^  and  Jno.  P. 
Streepey,  Asst  Atty.  Oen.,  for  the  State 

HART,  J.  (after  stating  the  fftcts  aa 
above).  [1]  The  first  assignment  of  error  re- 
lied upon  by  the  defendant  for  the  reversal 
of  the  Judgment  of  conviction  Is  that  the 
court  erred  in  refusing  to  grant  him  a  con- 
tinuance. The  motion  states:  That  T.  V. 
Sprinkles  and  Chance  Rodgers  would  tes- 
tify that,  immediately  prior  to  the  killing, 
they  were  standing  in  front  of  deceased's 
saloon,  when  some  young  white  man  came 
out  of  the  saloon  and  told  the  defendant 
that  deceased  wanted  him  to  come  in  the 
saloon,  and  that  Bruder  replied:  "I  do  not 
want  to  come  in  because  Tony  Is  mad  and 
half  cnusy."  That  the  man  then  said,  "Tony 
Is  all  right  now  and  wants  you  to  come  In." 
And  Bruder  replied,  "WeU,  If  he  Is  all  right 
and  wants  to  see  me,  I  will  go  In,"  and  Im- 
mediately he  went  into  the  saloon.  That 
defendant  is  informed  and  believes  that  the 
witness  Sprinkles  Is  at  his  home  in  Poteau, 
OkL,  confined  by  illness,  and  is  unable  to 
attend  court  That  the  witness  Rodgers  Is 
at  his  home  at  Stigler,  OkL;  but  that  both 
of  said  witnesses  can  and  will  be  present  at 
the  next  term  of  the  court  A  certificate  of 
a  physician  was  Introduced,  to  the  efltect 
that  Sprinkles  was  under  his  care  and  was 
too  sick  to  attend  the  trial.  The  motion  for 
continuance  also  stated :  That  W.  L.  Peevey 
would  testify,  If  present,  that  Just  before 
the  shooting  he  heard  the  deceased  tell  some 
young  man  whom  he  did  not  know  to  go  out 
in  front  of  the  saloon  where  Bruder  was  and 
tell  him  to  come  inside.  That  Peevey  was 
duly  served  with  a  subpcena  in  this  case, 
and  that  his  home  was  in  Crawford  county, 
Ark.  One  of  defendant's  attorneys  testi- 
fied that  he  had  taken  the  affidavit  of  Peevey 
as  to  what  his  testimony  would  be;  that  be 
had  pointed  Peevey  out  to  a  deputy  sherUT 
in  the  dty  of  Ft  Smith;  that  the  witness 
had  been  duly  served  with  a  subpcena;  and 
that  he  had  seen  Peevey  in  Ft  Smith  not 
longer  than  a  week  before  the  trlaL  In  re- 
gard to  the  witness  Rodgers,  it  may  be  said 
that  no  excuse  whatever  Is  shown  by  the 
defendant  for  his  nonattendance  at  the  trial, 
and  no  testimony  is  given  toidlng  to  show 
that  he  could  be  procured  at  the  next  term 
of  the  court  If  the  case  was  continued.    Rodg- 
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era  was  a  nonresident  of  the  state  of  Ar- 
kansas, and  his  attendance  at  the  trial  conld 
not  be  compelled  under  the  process  of  the 
coort  Sprinkles  was  also  a  nonresident  of 
the  state,  and  was  therefore  beyond  the  ju- 
risdiction of  the  conrt  It  Is  tme  that 'a 
certificate  of  a  physician  was  presented  to 
the  court,  showing  that  the  witness  was  sick 
and  unable  to  attend  court;  but  this  is  not 
sufficient  to  show  that  his  roluntary  attend- 
ance at  conrt  could  have  been  procured.  His 
deposition  might  hare  been  taken,  under  the 
statute,  and  no  excuse  for  not  doing  so  is 
shown.  The  court  offered  to  permit  de- 
fendant to  read  the  aflidaTlts  of  both  these 
witnesses,  taken  by  his  attorney  at  S^  Smith 
some  time  prior  to  the  trlaL  The  defendant 
proTed  by  a  lawyer  in  attendance  at  court 
that  he  had  known  Lon  Feevey  for  about  ten 
years;  that  he  lived  south  of  Alma  and 
was  a  farmer;  that  it  had  been  four  or  five 
years  since  he  saw  him  last;  and  that  he 
did  not  know  where  he  is  now.  The  witness 
was  a  resident  of  Ft  Smith,  and  said  that 
fie  had  not  seen  him  in  Ft  Smith  lately. 
There  is  nothing  to  show  that  Lon  Peevey 
was  the  same  person  as  W.  L.  Peevey,  who 
had  been  subpoenaed  to  attend  the  trial  of 
this  case.  For  anght  that  appears  from  the 
record,  the  W.  L.  Peevey  that  was  subpoe- 
naed as  a  witness  in  this  case  may  have  been 
a  nonresident  of  the  state  and  beyond  the 
Jurisdiction  of  the  court.  At  least,  there  Is 
nothing  in  the  record  to  show  that  he  lived 
within  the  Jurisdiction  of  the  court,  or  that 
his  attendance  could  have  been  procured  if 
the  case  had  been  continued.  It  is  well  set- 
tled in  this  state  that  the  continuance  of  a 
trial  in  a  criminal  case  is  within  the  sound 
discretion  of  the  trial  conrt,  and  that  the 
refusal  of  the  trial  court  to  grant  a  contin- 
uance will  never  be  ground  for  a  reversal 
of  a  Judgment  of  conviction  unless  it  clear- 
ly appears  that  there  has  been  an  abuse  of 
such  discretion  and  that  it  manifestly  op- 
erates as  a  denial  of  Justice.  Miller  v. 
State,  94  Ark.  538,  128  S.  W.  353;  Jackson 
V.   State,  44  Aik.  406. 

[2]  It  Is  next  assigned  as  error  that  the 
court  erred  in  excusing  J.  A.  Wagoner,  a 
Juror  who  had  been  accepted  by  both  sides 
to  try  the  case.  Wagoner  was  the  fifth  Ju- 
ror selected,  and  at  the  time  of  his  selec- 
tion the  defendant  had  exercised  only  seven 
peremptory  challenges;  but,  at  the  time  he 
was  excused  by  the  court,  eight  Jurors  had 
been  selected,  and  the  defendant  had  exer- 
cised fifteen  peremptory  challenges.  The 
juror  became  suddenly  111  after  he  had  been 
accepted,  and,  on  account  of  bis  illness,  was 
excused  by  tile  conrt  We  have  held  that 
it  was  within  the  discretion  of  the  court  to 
excuse  a  juror  on  account  of  sickness. 
Caughron  v.  State,  09  Ark.  462,  139  S.  W. 
315.  Therefore  the  court  did  not  err  In  ex- 
cueAng  the  juror. 

[3]  It  is  next  contended  by  counsel  for  de- 


fendant that  the  court  erred  In  permitting 
cross-examination  of  witness  Dean  concern- 
ing his  residence  and  association.  Mack 
Dean  had  testified  for  the  defendant  that 
be  had  seen  him  several  times  on  the  day 
of  the  killing  and  had  been  In  his  company 
frequently  for  several  days  prior  thereto; 
that  the  defendant  was  very  drunk  on  the 
day  of  the  killing,  and  bad  been  drinking 
heavily  for  several  days;  that  defendant 
had  told  him  on  a  day  prior  to  the  kUllng 
that  he  did  not  have  any  gun  and  wanted 
to  borrow  one  because  he  was  afraid  to 
travel  from  the  car  Une  to  the  house  where 
he  slept  In  response  to  questions  asked  him 
on  cross-examination,  the  witness  testified 
that  he  had  married  a  woman  who  ran  a 
whorehouse  and  later  had  been  divorced 
from  her;  that  a  scar  which  was  on  his  face 
was  the  result  of  a  fight  in  the  whorehouse. 
It  Is  always  competent  to  interrogate  a  wit- 
ness on  cross-examination  touching  his  pres- 
ent or  recent  residence,  occupation,  and  as- 
sociation. Hollingsworth  v.  State,  53  Ark. 
387,  14  8.  W.  41. 

[4]  The  next  assignment  of  error  is  that 
the  Judgment  should  be  reversed  becaose 
the  court  refused  to  compd  Trice,  a  witness 
for  the  state,  to  show  a  memorandum  to  de- 
fendant's couns^  Trice  was  an  eyewitness 
to  the  kUling,  and  was  by  occupation  a  car- 
I)enter.  It  appears  that  while  he  was  being 
cross-examined  by  defendant's  counsel  in  re- 
gard to  the  width  of  the  counter,  shelring, 
eta,  in  the  saloon  where!  the  killing  occur- 
red, he  refreshed  his  memory  by  referring 
to  a  memorandum  of  measurements  whicb 
he  had  himself  made.  The  questions  and 
answers  show  that  the  witness  was  refer- 
ring merely  to  a  memorandum  of  some  fig- 
ures he  had  made  of  his  own  accord  of  the 
width  of  the  counter,  shelving,  etc.,  in  the 
saloon.  Under  these  circumstances,  the 
court  did  not  err  in  refusing  to  permit  the 
defendant  to  have  said  memorandum  snb- 
mltted  to  the  Jury  for  their  inspection.  1 
Wlgmore  on  Evidence,  |  673. 

[I-I]  It  Is  next  Insisted  by  counsel  for  de- 
fendant that  the  court  erred  in  giving  in- 
struction No.  17,  at  the  instance  of  the  state, 
which  is  as  follows: 

"A  witness  may  be  impeached  by  the  par- 
ty against  whom  he  is  produced,  by  contra- 
dictory evidence,  by  showing  he  has  made 
statements  different  from  his  present  testi- 
mony, or  by  evidence  that  his  general  repu- 
tation for  truth  or  morality  renders  him  nn- 
worthy  of  beUef. 

"But  the  jury  are  the  sole  judges  of  wheth- 
er the  witness  has  been  Impeached,  and  If  an 
impeached  witness  is  corroborated  the  jarj 
may  still  take  his  testimony,  notwithstand- 
ing the  impeachment  and  are  Judges  of  Us 
credibility,  and  may  take  and  consider  it  If 
they  believe  he  has  sworn  truthfully  althon^ 
he  Is  impeached. 

"If  the  jury  believe  any  witness  has  swon 
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falsely  to  any  material  fact,  they  may  dis- 
regard the  whole  or  any  part  of  his  testi- 
mony." 

The  objection  nrged  to  the  Instruction  by 
the  defendant  Is  that  the  third  paragraph 
warranted  the  Jifry  In  disregarding  testimony 
It  believed  to  be  true  If  It  came  from  a  wit- 
ness  whom   the  Jniy    believed   had   sworn 
falsely  to  some  other  material  fact     They 
dte,  In  support  of  thdr  contention,  Prazler 
V.  State,  66  Ark.  242,  19  S.  W.  838;   Taylor 
T.  State,  82  Ark.  540,  102  S.  W.  367;   Bloom 
V.  State,  68  Arte.  337,  58  S.  W.  41.    It  Is  true 
that   an   Instmctlon   standing   by   Itself   In 
substantially   the   same  form   as  the  third 
paragraph   of  Instmctlon   No.   17  was  con- 
demned In  the  cases  cited  by  defendant    The 
reason  given  was  that,  before  you  can  disre- 
gard the  testimony  of  a  witness  for  false 
swearing,  the  false  swearing  must  be  will- 
fully done;    and,   moreover,  the  Instruction 
might  be  construed  as  warranting  the  jury  In 
disregarding  the  testimony  which  It  believed 
to  be  true,  If  It  emanated  from  a  witness  who 
had  sworn  falsely  to  some  other  fact    In  the 
case  of  Darden  v.  State,  73  Ark.  315,  at  page 
320,  84  S.  W.  607,  at  page  608,  the  court  said: 
"The  exception  to  the  Instmctlon  given  by 
the  court  on  his  own  motion  and  copied  In 
this  .  opinion    was    general.      The    objection 
urged  agalnsti  It  In  this  court  Is  that  the 
court   said   a   reasonable   doubt   Is  one  for 
which  a  Juror  could  give  a  reason,  If  called 
upon  to  do  so.    If  this  be  a  defect,  which  we 
think  It  was.  It  should  have  been  reached  by 
a    spedflc   objection.      It   Is   one   the   court 
would  have  doubtless  readily  remedied  If  Its 
attention  had  been  called  to  it    The  objec- 
tion extended  to  t^e  whole  Instmctlon,  con- 
sisting of  four  paragraphs,  and,  one  or  more 
of  these  being  sufildent,  it  should  not  have 
been  sustained.     See  St  L.,  I.  M.  &  S.  Ry. 
Co.  ▼.  Bamett,  66  Ark.  255  [45  S.  W.  550]." 
In  the  application  of  the  rale  there  an- 
nounced to  the  present  case,  we  do  not  think 
the    ^dgment   should    be   reversed   for    the 
error  complained  of.     No  specific  objection 
was  made  to  the  Instruction,  but  only  an  ob- 
jection made  to  It  as  a  whole.    l*e  Instruc- 
tion is  In  three  paragraphs.    The  first  para- 
graph Is  a  correct  declaration  of  the  law. 
No  objection  Is  urged  by  the  defendant  to  the 
second  paragraph,  and  we  can  i)ercelve  none 
to  it  that  would  not  have  been  cured  by  a 
spedflc  objection.    The  first  part  of  the  sec- 
ond   paragraph  of  the  Instmctlon  tells  the 
Jnry,  If  an  Impeached  witness  Is  corroborat- 
ed,   tbe  Jury  may  still   take  his  testimony, 
notwithstanding  the  Impeachment    This  was 
wrong,  because  it  was  the  duty  of  the  Jury 
to  receive  and  consider  t^e  testimony  of  the 
witness,   notwithstanding    his   Impeachment, 
if   they  believed  his  testimony  to  be  trae; 
and   the  Jury  are.  In  effect,  told  this  in  the 
latter  part  of  the  paragraph.    In  effect,  the 
second  paragraph  told  the  Jury  that  they 
were  the  Judges  of  the  credibility  of  the  wit- 
nesses, and  that  they  must  take  and  consider 


the  testimony  of  any  witness,  if  they  believe 
he  has  sworn  tmtbfally,  although  he  may  be 
Impeached  in  one  of  the  manners  provided 
by  law.  The  third  paragraph  of  the  instruc- 
tion, if  standing  alone,  would  be  objection- 
able, under  tbe  rale  laid  down  in  the  cases 
dted  by  counsel  for  defendant,  supra,  and 
would  be  reversible  error ;  but  when  we  con- 
sider that  the  objection  extended  to  tbe 
whole  Instmctlon,  consisting  of  three  para- 
graphs, and  that  the  remaining  paragraphs 
were  not  open  to  any  valid  objection,  we  are 
of  the  opinion,  under  the  rale  announced  In 
the  case  of  Darden  v.  State,  supra,  the  ob- 
jection to  the  third  paragraph  of  the  in- 
struction should  not  be  sustained  and  the 
Judgment  reversed,  for  the  reason  that  the 
defect  contained  in  it  should  have  been  met 
by  specific  objection.  We  think  that,  when 
the  whole  lustmction  is  read  together,  it,  in 
effect,  tells  the  Jury  that  they  are  the  Judges 
of  the  credibility  of  the  witnesses,  although 
one  or  more  of  them  had  been  impeached, 
and  that  If  they  believe  a  wltoess  has  sworn 
falsely  In  part  and  trathfuUy  in  part  they 
should  reject  that  portion  which  they  be- 
lieve to  be  false  and  accept  that  part  they 
believe  to  be  trae.  See,  also,  Bennett  t.  State, 
95  Ark.  107,  128  a  W.  861. 

It  is  next  contended  by  counsel  for  de- 
fendant that  the  court  erred  in  giving  in- 
stmctlon No.  12,  which  Is  as  follows:  "No 
one,  In  resisting  an  assaul(  made  upon  him  in 
the  course  of  a  sudden  brawl  or  quarrel,  or 
upon  a  sudden  rencounter,  or  In  a  combat  on 
a  sudden  quarrel,  or  from  anger  suddenly 
aroused  at  the  time  it  is  made,  or  in  a  mortal 
combat,  is  Justified  or  excused  in  taking  the 
life  of  the  assailant,  unless  he  Is  so  endanger- 
ed by  such  assaults  as  to  make  it  necessary 
to  kill  the  assailant  to  save  his  own  life,  or  to 
prevent  a  great  bodily  Injury,  and  must  have 
employed  all  the  means  in  his  power,  con- 
sistent with  his  safety,  to  avoid  the  danger 
and  avert  the  necessity  of  killing.  He  can- 
not provoke  an  attack  or  bring  on  the  com- 
bat, and  then  slay  his  assailant,  and  claim 
exemption  from  the  consequences  of  killing 
his  adversary  on  the  ground  of  self-defense. 
He  cannot  invite  or  voluntarily  bring  upon 
himself  an  attack  with  the  view  of  resisting 
it,  and,  when  he  has  done  so,  slay  his  assail- 
ant, and  then  shield  himself  on  the  assump- 
tion that  he  was  defending  himself.  He 
cannot  take  advantage  of  a  necessity  pro- 
duced by  his  own  unlawful  and  wrongful  act 
After  having  provoked  or  Invited  tbe  attack, 
or  brought  on  the  combat,  he  cannot  be  ex- 
cused or  Justified  In  killing  his  assailant  for 
the  purpose  of  saving  his  own  life,  or  pre- 
venting a  great  bodily  injury,  until  he  has.  In 
good  faith,  withdrawn  from  the  combat,  as 
far  as  he  can,  and  done  all  in  his  power  to 
avoid  the  danger  and  avert  the  necessity  of 
the  kUling." 

"The  court  charges  yon  that  a  necessity 
.dther  actual  or  apparent  as  explained  in 
the  Instractiom  In  this  case,  is  the  sole  ex- 
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case  whidi  will  justify  the  taking  of  hnman 
life." 

[It]  It  is  conceded  by  counsel  for  defend- 
ant that  this  Instruction  la  taken  from  Car- 
penter V.  State,  62  Ark.  286,  S6  S.  W.  900; 
but  it  is  contended  that  the  Instruction  is 
erroneous  because,  according  to  the  testi- 
mony of  the  defendant,  he  was  assaulted  by 
the  deceased  with  a  murderous  intent  when 
he  entered  the  saloon,  and  he  was  therefore 
under  no  obligation  to  retreat  The  instrac- 
tlon,  as  given,  was  predicated  upon  the  eA- 
dence  adduced  in  behalf  of  the  state.  The 
theory  of  the  defendant  was  fully  covered 
by  other  Instructions  given  by  the  court,  and 
it  is  well  settled  that  all  phases  of  a  case 
cannot,  and  need  not,  be  contained  in  one 
instruction.  Therefore  the  court  did  not 
err  in  giving  this  instruction. 

[11,12]  It  is  also  contended  by  counsel  for 
defendant  that  the  court  erred  in  giving  in- 
struction Mo.  11,  which  ia  as  follows: 

"Before  the  defendant  can  justify  the  kill- 
ing of  deceased  upon  the  grounds  of  self-de- 
fense, it  must  appear  to  him  at  the  time  as  a 
reasonable  person  that  the  danger  of  losing 
his  own  life  or  receiving  a  great  bodily  in- 
jury at  the  hands  of  the  deceased  was  so  ur- 
gent and  pressing  that  the  kilUng  was  neces- 
sary to  save  his  own  life,  or  prevent  his  re- 
ceiving great  bodily  injury.  He  must  have 
acted  with  due  caution  and  circumspection. 
If  there  was  no  danger,  and  bis  belief  of  the 
existence  thereof  be  imputable  to  negligence, 
he  is  not  excused,  however  honest  the  belief 
may  be.  He  must  have  used  all  reasonable 
means  in  his  power,  consistent  with  his  safe- 
ty, to  avoid  the  danger  and  avert  the  necessi- 
^  of  killing  the  deceased. 

"It  must  also  appear  that  the  deceased  was 
the  assailant,  and  began  the  encounter  which 
resulted  in  his  death,  or  that  defendant  had 
really  and  in  good  faith  endeavored  to  de- 
cline any  further  contest  before  the  mortal 
Injury  was  given. 

"If  the  defendant  wiUfully  and  of  his  mal> 
ice  aforethought,  and  after  premeditation 
and  deliberation,  killed  the  deceased,  Tony 
Bly,  while  laboring  under  a  sense  of  wrong 
or  some  Indignity,  real  or  fancied,  that  the 
deceased  had  done  him,  he  would  be  guilty 
of  murder  in  the  first  degree." 

They  say  that  the  first  paragraph  of  this 
instruction  told  the  jury  in  substance  that, 
if  there  was  really  no  danger  to  the  defend- 
ant at  the  time  of  the  killing,  no  matter  how 
honest  such  belief  of  danger  was  In  his 
mind,  if  such  belief  was  imputable  to  negli- 
gence, the  defendant  would  be  gruilty  of  mur- 
der. We  do  not  think  the  first  paragraph  of 
the  instruction  conveyed  any  such  impression 
upon  the  minds  of  the  jury.  That  paragraph 
of  the  instruction  dealt  exclusively  with  ttie 
question  of  justification,  and  did  not,  in  any 
way,  touch  upon  the  subject  of  murder,  or 


eren  manslaughter.  This  oonrt  bas  held 
that  where  a  jury  believes  that  the  defendant 
shot  under  the  belief  that  he  was  atwot  to 
be  assaulted,  but  that  he  acted  too  hastily 
and  without  due  care,  and  was  therefore  not 
justified  In  taking  life  under  the  drcum- 
stances,  he  is  guilty  of  manslaughter.  Alli- 
son T.  State,  74  Ark.  444,  86  S.  W.  409; 
Brooks  V.  State,  86  Ark.  376,  108  S.  W.  20Sl 
But,  as  we  have  already  stated,  the  oonrt,  in 
the  first  paragraph  of  the  instructioii,  was 
dealing  exclusively  with  the  question  of  self- 
defense,  and  In  other  instructions  given  de- 
fined manslaughter  and  told  the  jury  under 
what  circumstances  the  defendant  would  be 
guilty  of  that  ofTense.  We  do  not  think  the 
court  erred  in  giving  this  instruction. 

[IS]  Finally,  it  is  insisted  by  counsel  for 
defendant  that  the  judgment  should  be  re- 
versed because  the  court  arbitrarily  curtail- 
ed the  time  allowed  the  defendant's  coonad 
within  which  to  argue  the  case^    Before  be- 
ginning  the  argument,    the   court  and  at- 
torneys agreed   on  4  hours  on  each  stde^ 
which  the  attorneys  stated  to  the  ooort  they 
would  divide  as  follows:   That  W.  A.  Bates, 
for   the  prosecution,   should   take   1   hour, 
and  A.  A.  McDonald  and  Paul  little,  for  the 
prosecution,  1%  hours  each;  and  for  the  de- 
fendant, T.  N.  Sanford  and  Ben  Cravens  2 
hours  each.    T.  N.  Sanford  opened  for  the 
defendant,  and  lacked  25  minutes  of  con- 
suming the  2  hours  allotted  to  him  for  Ids 
argument     Mr.  Cravens,  the  other  counsel 
for  the  defendant,   requested  the  oonrt  to 
allow  him  in  his  argument  to  use  the  time 
remaining  to  Bir.  Sanford,  which  the  court 
refused  to  do.     Counsel  for  the  defendant 
having  specifically  agreed  to  the  amount  of 
time  that  was  to  be  used  by  each  one  in 
making  his  argument  to  the  jury,  are  not 
now  in  an  attitude  to  complain  that  the  conit 
refused  to  allow  Mr.   Cravens  to  use  the 
time  which  had  not  been  consumed  by  San- 
ford in  his  opening  argmeat  for  the  de- 
fendant   If  the  court  bad  allowed  4  hours 
to  the  defendant,  then  he  would  not  have 
had  any  right  to  direct  how  much  of  tbis 
time  should  be  consumed  by  each  attorney; 
but  the  attorneys  would  have  the  right  to 
divide  the  time  as  best  suited  them.    Bnt 
for  the  reason  that  they  agreed  in  advance 
as  to  how  much  time  should  be  consumed 
by  each  of  them,  the  defendant  is  not  now  in 
an  attitude  to  complain  that  the  court  did 
not  grant  Cravens  the  right  to  use  the  time 
that  had  been  allotted  to  Sanford. 

Other  assignments  of  error  have  been 
urged  upon  us  for  a  reversal,  but  we  do  not 
deem  it  necessary  to  discuss  them.  We  bave 
considered  them  carefully,  and  have  reached 
the  conclusion  that  the  case  was  fairly  tried 
upon  proper  instructions  given  by  the  court, 
and  that  the  evidence  warranted  the  verdict 

Therefore  the  Judpoient  will  be  afBrmed. 
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BOSS  ▼.  7BI/EMANN  et  aL 

<Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.    Dec  10,  1813.     Rehearing 
Denied  Jan.  7,  1914.) 

1.  iNJtJKCTION  (!S  168,  188*)— Eksctainino 
Obdeb  — DissoLunoic  — Chanoxd  Condi- 
tions. 

Where,  after  the  issuance  of  a  temporary 
restrainine  order,  a  sworn  answer  is  filed 
showing  changed  conditions  that  no  longer  en- 
title complainant  to  an  injunction,  the  court 
may  properly  dissolve  the  same,  taxing  against 
defendant  the  costs  incident  to  the  proceedings 
so  far  as  necessary  to  give  complainant  the  re- 
lief to  which  she  is  entitled;  complainant's  fur- 
ther rights  depending  upon  the  changed  condi- 
tions. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §1  357-371,  408 ;  Dec.  Dig.  |i  163, 
188.»] 

2.  Highways  (|  80*)— BsTABLiaHMBwr— No- 
nce—Record. 

It  is  not  essential  to  the  legality  of  pro- 
ceedings for  the  establishment  of  a  highway 
that  the  character  of  the  notice  given  be  made 
a  matter  of  record,  but  it  is  sufficient  if  a 
proper  notice  Is  given  or  notice  has  been 
waived. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  !{  60-70;   Dec.  Dig.  {  80.»] 

8.  iNjuNCTiow    (i   118*)— Plbadimg— BBQtn- 

SITES. 

In  a  suit  for  an  injunction,  the  mle  that 
the  allegations  of  the  petition  must  be  talcen 
most  strongly  against  complainant  is  re-enforc- 
ed by  the  further  requirement  that  the  mate- 
rial and  essential  elements  which  entitle  com- 
plainant to  reUef  shall  be  sufficiently  certain 
to  negative  every  reasonable  inference  arising 
from  the  facts  so  stated,  that  complainant 
might  not,  under  other  supposable  facts  con- 
nected with  the  aobject,  be  entitled  to  such 
relief. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §f  223-242;    Dec.  Dig.  J  118.*) 

4.   HiGHWATB     (§     38*)- ESTABLISHMENI^NO- 

TiCE  or  Heabino— Objkctionb— Waivbb  — 

Appeabance. 

An  objection  to  notice  of  intention  to  lay 
ont  a  highway,  in  that  it  was  signed  by  only 
one  member  of  the  jury  of  view,  was  waived 
by  the  landowner's  appearance  pursuant  to  the 
notice. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  If  93-97;   Dec.  Dig.  §  88.*] 

6.  Highways    (S   41*)— Establishment— Be- 

PORT    or   ViEWEBS. 

Where  the  jury  of  view  In  highway  pro- 
ceedings were  only  authorized  to  lay  out  a 
third  class  road,  their  report  was  not  fatally 
defective  because  it  recited  the  laying  out  of  a 
"road"  instead  of  a  "third  class  road,"  since  no 
other  Und  of  a  road  could  be  legally  establish- 
ed  thereunder. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {$  90,  108-131;  Dec.  Dig.  jll.*] 

0.  Highways  (§  41*)  —  Estabushmsnt  — 
ViEWEBs'  Refobt  —  Hearing  by  Couuis- 
sionebs'  Coitbt. 

In  proceedings  for  the  establishment  of  a 
third  class  road,  the  law  does  not  require  no- 
tice to  the  landowner  gf  the  date  of  the  hear- 
ing by  the  commissioners'  court,  on  the  report 
of  the  jury  of  view,  since  the  owner,  having 
received  notice  from  the  jury,  mast  follow  up 
the  proceedings  in  the  court 

r£d.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {{  90,  108-131;  Dec.  Dig.  {  41.*] 


7.  Highways  (S  41*)  —  Establishment  — 
ViEwEBs'  Report  —  Heabino  by  Commis- 
sioners' Court. 

In  proceedings  to  establish  a  third  class 
road,  it  was  not  necessary  that  the  commis- 
sioners' court  should  pass  on  the  report  of 
the  jury  of  view  at  the  first  term,  or  at  a  reg- 
ular term,  of  such  court 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  f«  90,  108-131;   Dec.  Dig.  §  41.*] 

8.  Highways  (§  41*)  —  Establishment  — 
ViEWEBS'  Report— Hearing — Order— Mod- 
ification—Notice  to  Landowner. 

Where  an  order  of  the  commissioners' 
court,  adopting  the  report  of  the  jury  of  v}ew 
in  third  dass  highway  proceedings,  was  held 
by  the  district  court,  at  the  suit  of  a  property 
owner,  to  be  defective  in  certain  particulars, 
it  was  not  necessary  that  such  landowner  be 
notified  of  the  court's  intention  to  pass  a  new 
order  to  cure  the  defect 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  It  90,  108-131;   Dec.  Dig.  i  41.*] 

9.  Injunction  (|  122*)— Supplemental  Pe- 
tition—Verification. 

Where  a  supplemental  petition  in  ail  in- 
junction suit  alleged  a  new  ground  for  injunc- 
tive relief,  it  should  have  been  verified. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  262-268;   Dec  IMg.  {  122.*] 

Appeal  from  District  Court,  Kinney  Coun- 
ty; W.  0.  Douglas,  Judge. 

Suit  by  Virginia  Ross  against  Jos.  Veltmann 
and  others.  Decree  for  defendants,  and  com- 
plainant appeals.    Affirmed. 

Martin  &  Martin,  of  Dvalde,  for  appellant 

MOURSDND,  J.  On  May  21,  1913,  appel- 
lant submitted  to  Hon.  W.  C.  Douglas,  Judge 
of  the  Sixty-Third  judicial  district,  ber  peti- 
tion, under  oath,  praying  that  upou  final 
hearing  an  order  of  the  commissioners'  court 
of  Kinney  county,  establishing  a  road  across 
a  section  of  land  owned  by  her,  be  vacated 
and  annulled,  and  that  a  temporary  in  June-, 
tion  Issue  restraining  Jos.  Veltmann,  county 
judge  of  Kinney  county,  Hans  Petersen,  Al- 
bert Schwandner,  L.  N.  Lewis,  and  A.  M.  Sla- 
ter, the  other  members  of  the  commissioners' 
court  of  said  county,  and  T.  F.  Scarborough, 
from  interfering  vrlth  her  fence  and  opening 
up  said  road.  The  order  establishing  the 
road  was  alleged  to  be  void  on  the  grounds: 
(1)  The  road  was  classified  as  a  "community 
road."  (2)  The  width  of  the  road  was  not 
stated.  (3)  The  notice  received  by  plaintiff 
from  the  Jury  of  view  gave  plaintiff  no  notice 
that  a  community  road  was  to  be  laid  out 
across  ber  land.  (4)  No  road  overseer  was 
appointed  by  the  court  who  would  be  author- 
ized to  apiKirtion  bands  to  work  the  road. 
(5)  The  jury  of  view  was  appointed  to  lay 
out  a  third  class  road  through  plaintiff's 
land,  but  the  court  classified  and  established 
a  community  road.  It  was  further  alleged 
that  defendant  Scarborough  had  been  em- 
ployed by  the  commissioners'  court  to  remove 
plaintUTs  fences  and  open  up  the  road.  Judge 
Douglas  granted  a  temporary  restraining  or- 
der, but  refused  to  grant  a  temporary  injunc- 
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tion  nntU  a  hearing  could  be  had  after  notice 
to  defendants,  stating  In  his  order  that  the 
petition  showed,  by  allegation  and  lAference, 
that  all  requirements  necessary  to  legally  lay 
out  a  third  class  road  had  been  comI»lled 
with,  except  that  no  classification  was  made 
of  the  road,  and  no  width  ascribed*  to  it,  and 
that  if  this  was  correct,  It  would  be  his  doty 
to  forbid  the  opening  of  the  road  until  the 
two  requisites  named  were  complied  with. 
He  concluded  that  the  classification  as  a  com- 
munity road  was  no  classification  because 
such  a  road  is  not  recognized  by  statute,  and 
that  no  "neighborhood  road"  was  authorized 
because  the  road  did  not  follow  section  lines. 
On  June  7,  1913,  the  defendants  answered 
by  general  demurrer,  three  special  excep- 
tions, a  general  denial  and  a  special  answer, 
containing  thel  following  allegations:  That 
at  the  regular  February  term,  1913,  of  said 
commissioners'  court,  said  court  upon  its  own 
motion  passed  an  order  to  establish  a  third 
class  road,  leading  from  the  town  of  Brackett 
to  the  Tom  Perry  ranch,  and  appointed  a  Ju- 
ry of  view  to  lay  out  and  survey  said  road, 
the  names  of  the  members  of  the  Jury  of 
view  being  stated;  that  proper  and  legal  no- 
tices were  issued  to  said  members  of  the  Ju- 
ry of  view,  and  legally  served  upon  them  by 
the  sheriff  of  Kinney  county  and  due  return 
made  thereon,  said  notices  being  attached  to 
and  made  part  of  the  answer;  that  four 
members  of  the  Jury  of  view,  naming  them, 
subscribed  the  oath  prescribed  by  law,  their 
said  oaths  being  also  attached  to  the  answer; 
that  before  said  Jury  of  view  laid  out  and 
surveyed  the  road  complained  of  by  plaintiff 
Scarborough,  one  of  the  members  of  the  Jury 
of  view  Issued  to  J.  E.  Fritter,  the  agent  of 
plaintiff,  the  proper  and  legal  notice  required 
by  law  to  be  given  to  owners  of  land  over 
which  the  road  to  be  established  would  run 
or  be  likely  to  run,  stating  at  the  time  the 
date  when  the  Jury  of  view  would  lay  out 
and  survey  said  road,  an  affidavit  of  said 
Scarborough  to  that  effect  being  attached  to 
the  answer;  that  on  February  26,  1913,  said 
four  members  of  the  Jury  of  view  proceeded 
to  survey  and  lay  out  the  road,  and  made 
their  report,  a  copy  of  which  was  attached, 
in  which  the  road  was  described;  that  when 
said  Jury  of  view  met  to  assess  the  damages 
to  the  landowners  over  whose  lands  said 
road  was  laid  out.  Fritter,  plaintiff's  agent, 
was  present  and  failed  and  refused  to  sub- 
mit any  claim  for  damages;  that  on  May  12, 
1913,  the  report  of  the  Jury  of  view  was  ap- 
proved by  the  commissioners'  court  of  Kin- 
ney county,  the  field  notes  of  the  road  record- 
ed In  the  minutes  of  said  court,  damages  al- 
lowed plaintiff  in  the  sum  of  $15,  and  the 
road  classified  as  a  "community  road,"  but  on 
June  2,  1913,  said  court  in  special  session  re- 
scinded and  annulled  said  order,  and  passed 
an  order  approving  the  report  of  the  Jury  of 
view,  establishing  and  classifying  the  road  as 


a  "third  class  road"  and  allowing  plaintiff 
$15  as  damages.    A  certified  copy  of  the  or- 
der attached  to  the  petition  shows  that  the 
width  of  the  road  was  fixed  at  30  feet    It 
was  further  alleged  that  a  warrant  bad  been 
drawn  in  favor  of  plaintiff  for  $15  and  plac- 
ed In  possession  of  the  county  treasurer  of 
Kinney  county  subject  to  her  demand.     On 
June  16,  1913,  plaintiff  filed  her  first  sawle- 
mental  petition,  consisting  of  a  general  de- 
murrer to  defendants^  answer,  various  spe- 
cial exceptions  thereto,  and  an  answer  to  the 
effect  that  plaintiff  had  no  notice  of  the  in- 
tention of  the  commissioners'  court  to  pass 
the  order  entered  on  June  2, 1913,  end  had  no 
opportunity  to  contest  the  same,  wherefore 
she  prayed  afi  in  her  original  petition,  and 
in  the  alternative  for  all  costs  because  of 
the  proceedings  taken  by  the  commissioners* 
court  after  the  filing  of  her  petition.    Upon 
consideration  of  the  case  as  made  by  the  ad- 
ditional pleadings,  and  after  hearing  argu- 
ment, the  Judge  refused  the  temporary  In- 
junction,  and   dissolved   the   temporary  re- 
straining order.    Plaintiff  appealed. 

[1]  The  contention  made  by  appellant's  pe- 
tition, briefly  stated,  was  that  the  order  es- 
tablishing a  community  road  was  null  and 
void,  both  because  no  such  road  is  known  to 
our  statute,  and  because  there  was  no  order 
appointing  a  Jury  of  view  to  lay  out  that 
kind'  of  road;  and  the  notice  given  appel- 
lant by  the  Jury  of  view  did  not  disclose  that 
a  community  road  was  to  be  laid  out  These 
contentions  were  sustained  by  the  oonrt  La- 
ter it  was  made  to  appear  to  the  court  by 
sworn  answer  that  a  new  order  had  been  en- 
tered by  the  commissioners'  court  establish- 
ing a  third  class  road  upon  the  same  report 
of  the  Jury  of  view,  whereupon  he  refused  to 
grant  a  temporary  injunction,  and  dissolved 
the  temporary  restraining  order.  Even  when 
a  temporary  injunction  has  been  granted,  if 
it  be  made  to  appear  by  sworn  answer  that 
the  conditions  have  changed  and  no  longer 
entitle  plaintiff  to  an  injunction,  the  Judge 
Is  authorized  to  dissolve  the  injunction.  Al- 
len V.  Abernathy,  151  S.  W.  348. 

[2]  As  was  correctly  held  by  Judge  Doug- 
las, the  matter  then  resolves  Itself  into  a 
matter  of  costa  Ptalntiff  has  been  protected 
from  unlawful  acts,  and  the  costs  inddeot 
to  the  proceeding,  in  so  far  as  it  gave  plaio- 
tlff  the  relief  to  which  he  was  entitled, 
should  be  taxed  against  defendant  An;  fur- 
ther rights  asserted  by  plaintiff  mast  be 
based  upon  conditions  then  existing,  and  it 
must  appear  that  such  conditions  still  entitle 
plaintiff  to  relief  by  injunction;  otherwise 
the  appellate  court  wUl  not  set  aside  the 
dissolution  of  the  injunction.  The  question 
to  be  considered  upon  this  appeal  Is  whether 
plaintiff  is  entitled  to  have  a  temporary  in- 
junction restraining  the  opening  and  laying 
out  of  the  road  established  and  classified  u 
a  third  class  road  by  the  order  of  June  2, 
1911.  Several  contentions  are  made  by  ap- 
pellant In  this  coimection,  one  of  which  is 
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that  appellees'  answer  contained  no  allega- 
tion stating  the  cbaracter  of  notice  given 
plaintiff's  agent  by  the  jaz7  of  view,  hut 
meirely  a  conclusion  that  the  written  notice 
glTen  plaintiff's  agent  was  "the  proper  and 
1^^  notice  required  by  law,"  and  that  there- 
fore the  subsequent  proceedings  are  not  legaL 
It  is  not  necessary  to  the  legality  of  the  pro- 
ceedings that  the  character  of  the  notice  be 
made  a  matter  of  record.  Sneed  y.  Falls 
County,  91  Tex.  168,  41  S.  W.  481.  If  suffi- 
cient notice  was  given,  or  notice  was  waived, 
the  further  proceedings  are  authorized  to  be 
taken.  It  will  be  noticed  that  in  plaintiff's 
petition  it  is  admitted  that  notice  was  given, 
bat  It  Is  expressly  denied  that  the  same  was 
of  the  proposed  laying  ont  of  a  community 
road.  It  is  also  alleged  that  the  order  ap- 
pointing a  }ary  of  view  directed  the  laying 
out  of  a  third  class  road.  The  natural  in- 
ference arising  from  these  allegations  is 
that  the  notice  given  by  the  Jury  of  view  was 
that  a  third  class  road  would  be  laid  ont,  and 
such  Inference  is  not  negatived  in  any  of 
plaintiff's  pleadings,  nor  shown  to  be  untrue 
by  any  allegations  of  defendants'  pleadings. 

[3]  The  rule  with  regard  to  pleadings  in 
Injunction  suits  is  as  follows:  "The  rule  of 
pleading  that  the  statements  of  a  party  are 
to  be  taken  most  strongly  against  himself  is 
reinforced  in  Injunction  suits  by  the  further 
requirement  that  the  material  and  essential 
elements  which  entitle  him  to  relief  shall  be 
sufficiently  certain  to  negative  every  reason- 
able Inference  arising  upon  the  facts  so  stated, 
from  which  it  might  be  deduced  that  he 
might  not,  under  other  snpposable  facts  con- 
nected with  the  subject,  thus  be  entitled  to 
reUef."  CiUls  v.  Bosenhelmer,  64  Tex.  246; 
SchUnke  v.  De  Witt  County,  145  S.  W.  666; 
Weaver  t.  Emlson,  153  S.  W.  923. 

[4]  It  is  clear  that  the  record  discloses  no 
charge  of  illegality  in  the  proceedings  be- 
cause of  failure  to  give  notice  of  the  in- 
tention to  lay  out  a  third  dass  road,  and  on 
the  contrary  that  the  inference  from  the  facts 
stated  is  that  such  was  the  character  of  the 
notice  given.  It  further  appears  from  the  an- 
swer and  the  affidavit  of  a  member  of  the 
Jury  of  view,  thereto  attached,  that  such 
notice  was  in  writing,  and  that  it  brought 
on  negotiations  between  said  agent  and  the 
jury  of  view,  and  at  the  request  of  the  agent 
the  jury  of  view  did  not  meet  to  assess  dam- 
ages until  he  returned  from  San  Antonio, 
and  when  it  met  he  was  present,  but  de- 
clined to  state  what  damages  plaintiff  claim- 
ed, if  any.  The  record  discloses  no  Illegality 
In  the  notice  on  the  ground  of  not  stating, 
or  misstating,  the  character  of  the  road  to 
he  laid  out,  and  if  the  notice  be  insufUcient 
because  signed  by  only  one  member  of  the 
jury  of  view,  such  defect  is  waived  by  ap- 
pearance pursuant  to  the  notice.  Railway  ▼. 
Baudat,  18  Tex.  Civ.  App.  699,  46  S.  W.  939. 

[I]  ^e  jury  of  view  made  their  report, 
and  only  one  objection  is  urged  thereto, 
namely,  that  they  reported  the  laying  out  of 


a  "road"  instead  of  a  "third  class  road."  As 
they  were  only  authorized  to  lay  out  a  third 
class  road,  and  no  other  kind  of  road  could 
be  legally  established  upon  the  report  as  a 
basis,  we  do  not  regard  the  objection  as  fatal, 
and  hold  that  the  report  was  sufficient  in 
law  to  authorize  the  establishment  of  a  third 
class  road.    Railway  v.  Baudat,  supra. 

[S-l]  The  question  then  arises  whether  the 
commissioners'  court  complied  with  the  law 
in  Its  proceedings,  taken  after  such  report 
was  filed.  The  law  does  not  require  notice 
to  the  landowner  of  the  date  when  the  com- 
missioners' court  will  pass  upon  the  report 
of  the  Jury  of  view.  The  owner,  having  re- 
ceived notice  from  the  Jury  of  view,  must 
follow  up  the  proceedings  in  the  commis- 
sioners' court,  and  it  is  not  necessary  to 
give  him  notice  of  the  time  when  the  court 
win  take  up  the  matter.  At  the  regular 
May  term  the  court  entered  an  order  which 
plaintiff  contended,  and  still  contends,  was 
a  nullity,  and  which  Judge  Douglas  held 
to  be  null  and  void  when  first  passing  upon 
the  petition.  The  commissioners'  conrt  was 
not  required  to  pass  upon  the  matter  at  the 
first  term,  nor  at  a  regular  term.  Terrell 
V.  Tarrant  Co.,  8  Tex.  Civ.  App.  663,  28  S. 
W.  367.  It  was  not  necessary  to  notify 
plaintiff  of  the  intention  of  the  court  to  pass 
a  new  order,  pursuant  to  the  suggestion  of 
the  district  Judge  in  his  order  granting  the 
temporary  restraining  order,  nor  does  it  ap- 
pear that  plaintiff  ever  filed  any  objections 
to  the  report  of  the  jury  of  view,  or  asked 
to  be  heard,  nor  that  she  was  prevented 
from  perfecting  an  appeal,  if  she  was  enti- 
tled to  appeal  without  having  made  any 
claim  for  damages. 

[I]  It  further  appears  that  the  supplemen- 
tal petition,  in  which  a  want  of  notice  of 
such  intention  is  pleaded,  was  not  sworn  to, 
and,  being  a  new  ground  alleged  for  the 
purpose  of  securing  relief  by  Injunction,  it 
appears  that  the  same  should  have  been 
sworn  to. 

Although  the  Jury  of  view  allowed  no 
damages,  no  claim  being  made,  the  commis- 
sioners' court  allowed  $15,  for  which  a  war- 
rant was  drawn  in  favor  of  plaintiff,  and 
placed  in  the  hands  of  the  county  treasurer 
subject  to  her  order. 

We  conclude  that  all  of  appellant's  assign- 
ments are  without  merit,  and  that  therefore 
the  Judgment  should  be  affirmed. 

Judgment  affirmed. 


SWEETWATER  LUMBER  CO.  T.  HAMNER. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Dec.  6,  1913.) 

Contracts  (8  386*)  —  BTTir.Diwo  Contbaot— 
MATEBiAUiAn  —  Action  Aoaihsi  Ownkb— 
Assionhknt. 

Where  a  petition  by  a  materialman  against 
an  owner  for  materials  furnished  to  the  con- 
tractor for  the  building  alleged  that  the  con- 
tractor was  indebted  to  plaintiff  on  account  of 
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materials  fumlBhed  for  the  bnildln?  in  a  greater 
■um  than  |500,  and  was  stiU  so  indebted ;  that 
the  contractor,  to  secure  payment  to  plaintiff 
therefor,  gave  it  an  order  on  defendant  to  pay 
plaintiff  $000;  that  plaintiff  delivered  the  as- 
signment to  defendant,  who-  accepted  the  order 
and  promised  to  pay  it  out  of  the  sums  owing 
by  him  to  defendant  as  they  became  due  under 
the  contract;  that  the  contract  has  been  per- 
formed, and  the  work  completed,  and  the  indebt- 
edness of  the  contractor  for  materials  has  been 
paid,  except  the  debt  sued  on,  etc. — the  petition 
was  not  fatally  defective  because  it  failed  to 
allege  that  the  contractor  had  furnished  receipts 
for  material  used  in  the  construction  of  the 
building,  as  required  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §i  1664-1676;  Dec.  Dig.  {  335.*] 

Appeal  from  Nolaii  County  Court;  John  H. 
Cochran,  Jr.,  Judge. 

Action  by  the  Sweetwater  Lumber  Com- 
pany against  Ed.  J.  Hamner.  Judgment  for 
defendant,  and  plaintifl  appeals.  Reversed 
and  remanded. 

J.  F.  Eidson  and  Crane  &  Bondies,  all  of 
Sweetwater,  for  appellant  Ellis  Douthit  and 
Geo.  T.  Wilson,  both  of  Sweetwater,  for  ap- 
pellee. 

CONNER,  0.  J.  The  appellant  company  in- 
stituted this  suit  against  appellee,  and  as  the 
basis  of  recovery  sought  presented  a  iwtltlon, 
which,  omitting  formal  parts,  reada  as  fol- 
lows: 

"That  heretofore,  to  wit,  on  or  about  Sep- 
tember 19,  1911,  Hugh  Martin,  a  contractor 
and  builder,  was  engaged  in  the  erection  and 
construction  In  Sweetwater,  Texas,  of  a  home 
building  for  the  defendant  herein  under  a 
contract,  the  nature  and  terms  of  which  are 
well  known  to  the  defendant,  he  being  a 
party  thereto,  but  unknown  to  these  plain- 
tifts,  except  so  far  as  herein  stated.  That  at 
the  time  4iamed  said  Hugh  Martin  was  In- 
debted to  plaintiffs  for  and  on  account  of 
materials  furnished  for  and  used  in  the  con- 
struction of  said  home  in  a  sum  greater  than 
$500,  and  is  still  so  Indebted.  That  at  the 
time  named  the  defendant  herein  was  in- 
debted to  said  Martin  for  and  on  account  of 
labor  done  and  performed  In  the  construction 
of  said  home  In  the  sum  of  $2G3.05  and  more, 
to  the  completion  of  said  work  upon  his  said 
home,  plus  $1,041  and  more,  due  him  when 
receipts  for  the  materials  used  thereupon 
were  obtained.  That,  In  order  to  secure  the 
payment  to  plaintiffs  of  the  amount  so  ow- 
ing to  them  as  aforesaid,  said  Martin  gave 
to  plaintiffs  an  order  upon  the  defendant  re- 
questing and  requiring  him  to  pay  to  plain- 
tiffs said  sum  of  $500.  That  plaintiffs  pre- 
sented and  delivered  said  order  and  assign- 
ment to  defendant  on  or  about  September  19, 
1911.  That  on  the  date  last  named  defendant 
accepted  said  order  and  assignment  by  his 
certain  letter  in  writing,  and  promised  there- 
in to  pay  said  sum  to  these  plaintiffs  out  of 
the  sums  aforesaid  owing  by  him  to  defend- 
ant as  and  when  they  became  due  and  pay- 


able under  the  condltloiui  stated  aforesaid. 
That  said  conditions  have  been  met,  in  that 
said  work  has  been  completed,  and  the  in- 
debtedness of  said  Martin  for  and  on  account 
of  materials  has  been  paid  off  and  satisfied, 
except  the  debt  sued  upon  herdn.  Plaintiffs 
say  further,  If  they  are  mistaken  In  saying 
that  all  indebtedness  of  said  Martin  for  ma- 
terials has  been  paid  (which  they  do  not 
admit,  but  insist  that  the  same  has  been 
paid),  that  such  fact  does  not  constitute  rea- 
son why  the  defendant  should  not  pay  them 
herein,  for  that  the  debt  sued  upon  is  on  ac- 
count of  such  materials  fuml&hed  and  used 
in  said  home  building. 

"(2)  They  say  that  on  or  about  the  date  of 
the  contract  sued  upon  the  defendant,  vi  et 
armls,  drove  the  said  Hugh  Martin,  hla  agent 
and  employ^  away  from  and  off  the  works 
and  improvements  being  carried  forward  on 
his  said  homestead,  and  has  ever  since  refus- 
ed to  permit  the  said  Hugh  Martin,  his  agents 
or  employte,  to  conduct  said  work.  That  at 
such  time  there  was  due  and  owing  to  the 
said  Hugh  Martin  under  his  contract  with  de- 
fendant herein  the  sum  of  $1,304.65.  That 
said  work  was  practically  if  not  entirely  com- 
pleted. That  to  carry  said  work  to  comple- 
tion, and  to  pay  off  debts  for  materials,  etc 
owing  by  said  Hugh  Martin  on  account  of 
said  work,  there  was  necessary  to  be  expend- 
ed about  the  sum  of  $804.65.  That  there  was 
therefore  then  due  and  owing  said  Hugh 
Martin  on  account  of  said  woik  tbe  sum  of 
$500. 

"(3)  That  the  defendant  is  accordingly  Ua- 
ble  and  bound  to  pay  these  plaintiffs  said  sum 
of  $500 ;  but,  though  often  thereunto  request- 
ed, he  has  hitherto  wholly  failed  and  refus- 
ed, and  still  falls  and  refuses,  to  pay  the 
same  or  any  part  thereof,  to  plaintiff's  dam- 
age in  the  sum  of  $600. 

"(4)  Wherefore,  plaintiffs  sue,  and  pray 
that  defendant  be  dted  to  appear  and  answer 
herein,  and  that  upon  hearing  hereof  they 
have  judgment  for  their  said  damage,  with 
interest  and  costs  of  suit,  and  for  such  other 
and  further  relief  as  they  may  be  entitled 
to." 

The  court  erred,  we  think,  tn  sustaining  ap- 
pellee's general  demurrer  to  the  petition. 
Indulging  in  its  favor  all  reasonable  intend- 
ments, as  is  the  rule  when  challenged  by  gen- 
eral demurrer,  the  petition  sufficiently 
charges  appellee  with  an  Indebtedness  which 
he  promised,  in  writing,  to  pay  to  appellant 
If  the  contract  between  appellee  and  Martin 
be  subject  to  conditions  which  will  .defeat 
the  alleged  Indebtedness  to  Martin,  the  mat- 
ter Is  defensive  In  character,  and  Ues  partic- 
ularly within  the  knowledge  of  appellee. 
The  mere  failure  of  Martin  to  obtain  and 
furnish  receipts  for  material  used  in  the  con- 
struction of  appellee's  building  would  not  de- 
feat the  indebtedness  to  Martin,  if  such  in- 
debtedness actually  existed  as  alleged,  and 
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the  failure  of  the  petition  to  aver  that  such 
receipts  were  obtained  does  not,  In  view  of 
all  the  allegations,  render  the  petition  fatal- 
ly defective. 

The  court  also  sustained  several  special  ex- 
ceptions ;  but  vie  will  not  discuss  them.  It 
Is  to  be  presumed,  we  think,  that  appellant 
would  have  corrected  by  amendment  any 
formal  omission  or  defect  In  his  petition 
called  for  by  a  special  exception  had  the 
court  overruled  the  general  demurrer.  It 
certainly  would  be  useless  to  so  attempt  after 
the  court  had  ruled  that  the  petition  was 
wholly  bad  on  the  general  exception. 

It  Is  ordered  that  the  Judgment  be  reversed, 
and  the  cause  remanded. 


GAMES  CO.  V.  NBWBEBG. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct.  25,  1913.) 

DotTBLK  BxcovEHY— Not  Permitted. 

Where  plnictiff's  account  for  labor  and  ma- 
terials on  a  plumbins  job  could  not  properly 
amount  to  more  than  $92.25,  including  profit  to 
him  as  a  contractor,  items  of  20  per  cent,  added 
to  cover  matters  possibly  overlooked  and  $52 
for  personal  services  were  in  the  nature  of  a 
double  recovery,  and  not  permissible. 

Appeal  from  Tarrant  County  Court;  Cbas. 
.T.  Prewett,  Judge. 

Action  by  the  Gamer  Company  against  C. 
A.  Newberg,  with  counterclaim  by  defend- 
ant Judgment  for  plaintiff,  and  It  appeals. 
Reversed,  and  Judgment  for  a  certain  amount 
rendered  for  plaintiff. 

F.  H.  Haddlx,  of  Ft  Worth,  for  appellant 
Crenshaw  &  Boykin,  of  Ft  Wbrth,  for  appel- 
lee. 

SPEER,  J.  Chas.  Gamer  sued  O.  A.  New- 
berg to  recover  $299.20  upon  a  verified  ac- 
count for  certain  plumbing  materials  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ant. The  defendant  answered,  pleading  a 
counterclaim  of  $163  according  to  an  itemiz- 
ed account  for  labor  and  material  furnished 
to  plaintiff  in  making  certain  plumbing  re- 
pairs. The  defendant  admitted  the  correct- 
ness of  plaintiff's  account,  except  the  sum  of 
$15,  and  during  the  progress  of  the  trial  paid 
$135  in  open  court  A  Jury  trial  resulted  in 
a  verdict  and  Judgment  In  favor  of  plaintiff 
for  the  sum  of  $11.20,  and  the  plaintiff  has 
appealed. 

The  admission  of  certain  testimony  is 
complained  of  in  the  first  assignment  of  er- 
ror; but  appellee  insists  that  the  error  has 
been  waived  since  the  same  or  similar  testi- 
mony was  adduced  by  appellant  himself. 
But,  however  this  may  be,  a  disposition  of 
this  assignment  becomes  unnecessary,  for 
we  are  compelled  to  sustain  the  remaining 
assignments  to  the  effect  that  the  Judgment 
Is  not  supported  by  the  evidence.  Necen- 
sarlly,  the  verdict  and  Judgment  allow  ap- 
pellee's  full    counterclaim,    while   his   own 


testimony,  which  is  aU  there  Is  to  support  it, 
shows  that  he  is  entitled  to  a  much  less  sum. 
We  have  carefully  read  all  the  evidence,  and 
are  of  the  opinion  It  is  insufiSdent  to  support 
appellee's  counterclaim  in  excess  of  $92.25. 
His  testimony  makes  it  very  clear  that  this 
sum  is  a  reasonable  compensation  for  all  the 
labor  and  material  furnished  by  him,  and  in- 
dndes  a  profit  or  compensation  to  him  as 
contractor,  so  that  the  items  of  "20  per  cent, 
added  on  to  cover  something  he  may  have 
overlooked"  and  $52  for  his  personal  services 
were  Improperly  allowed.  They  constituted 
In  effect  a  double  recovery.  The  Judgment  of 
the  county  court  of  Tarrant  county  for  dvll 
cases  Is  therefore  reversed,  and  Judgment 
here  rendered  In  favor  of  appellant  for  the 
amount  sued  for,  less  $227.26,  or  the  aggre- 
gate of  the  sum  paid  during  the  trial,  and 
the  account  proved. 
Reversed  and  rendered  fbr  appellant 


BLACK  V.  TEXAS  &  P,  RY.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Nov.    1,   1913.      Rehearing   De- 
nied Nov.  29,  1913.) 

1.  ABATBJntNT   AWD   RBVIVAL    (t    64»>— DKATU 
(§  47*)— SUBVIVOBSHiP. 

In  an  action  by  a  snrvlvlnK  widow  for  per- 
sonal injuries  to  her  deceased  husband,  the  pe- 
tition, which  did  not  allege  whether  the  injuries 
received  did  or  did  not  result  in  his  death,  fail- 
ed to  state  a  cause  of  action,  either  under  Rev. 
Civ.  St.  1911,  art  4694,  providing  an  action  for 
wrongful  death,  or  article  5686,  providing  that 
causes  of  action  for  personal  injuries  other  than 
those  resulting  in  death  shall  not  abate  by  rea- 
son of  the  death  of  the  injured  person ;  the  lat- 
ter action  not  surviving  at  common  law,  and  the 
former  being  wholly  a  creature  of  statute. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cient  Die.  U  255-258,  261-270; 
Dec.  Dig.  j  64  ;•  Death,  Cent  Dig.  {  61 ;  Dec. 
Dig.  i  47.*] 

2.  Abateuxnt  and  Revival  (|  54*)— Pxbson- 
AL  Injuries— Death  op  Pabtt. 

No  action  can  be  maintained  under  Rev. 
Civ.  St  1911,  art.  6686,  providing  that  rights 
of  action  for  personal  injuries  not  resulting  in 
death  shall  survive,  unless  the  injury  did  not 
cause  decedent's  death. 

I'Sa.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  fi  ^5-258,  261-270: 
Dec.  Dig.  f  64.*] 

Appeal  from  District  Court,  Taylor  Conn-: 
ty;  Thomas  L  Blanton,  Judge. 

Action  by  Mrs.  W.  C.  Black  against  the 
Texas  &  Pacific  Railway  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
AfiSrmed. 

Scarborouj^  iSe  Hickman,  of  Abilene,  for 
appellant  Cunningham  &  Sewell,  of  Abi- 
lene, for  appellee. 

SPEER,  J.  Mrs.  W.  C.  Black,  the  surviv- 
ing widow  of  W.  C.  Black,  who  died  on  about 
the  1st  of  June,  1912,  brought  this  suit 
against  the  Texas  &  Pacific  Railway  Com- 
pany to  recover  damages  for  alleged  personal 
injuries  received  by  the  deceased,  and,  from 
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a  Indgment  sastalnlng  a  general  demurrer  to 
ber  petition  and  dismissing  her  cause  of 
action,  bas  appealed. 

[1, 2]  It  Is  unnecessary  for  us  to  state  the 
character  of  Injuries  received  by  the  deceas- 
ed or  the  grounds  of  negligence  relied  on  by 
appellant,  since  these  could  in  no  manner 
affect  the  conclusion  we  have  reached.  Ap- 
];>eUant's  suit  is  not  a  death  action  brought 
under  article  4694,  Revised  C^vll  Statutes 
1911,  for  It  is  nowhere  alleged  that  the  in- 
juries received  by  the  deceased  resulted  in 
his  death.  The  cause  of  action  in  deceased's 
favor  abated  at  common  law,  and  did  not 
survive  to  his  heirs  and  legal  representatives, 
unless  it  comes  within  the  scope  of  article 
5686,  Revised  Civil  Statutes  1911.  That  ar- 
ticle provides  that  causes  of  action  for  per- 
sonal injuries  other  than  tbose  resulting  in 
death  shall  not  abate  by  reason  of  the  death 
of  the  Injured  person.  Appellant's  petition, 
however,  nowhere  alleges  that  the  deceased's 
injuries  did  not  result  in  his  death.  She, 
therefore,  has  not  brought  herself  within  the 
article  last  cited.  Ellyson  v.  I.  &  6.  N.  R. 
Co.,  83  Tex.  av.  App.  1,  75  S.  W.  86S.  The 
court  properly  sustained  the  general  de- 
murrer to  appellant's  petition,  and  the  judg- 
ment is  affirmed. 

Affirmed. 


BENNETT  et  al.  ▼.  FOSTER. 

(Cburt  of  cavil  Appeals  of  Texas.    Ft  Worth. 
Nov.  1,  1913.) 

1.  Malicious  Peosecxttion  (§  58*)— Wrong- 
ful Gaenishment—EvidbnCe— False  Rep- 
resentations—Opinion. 

In.  an  action  for  wrongful  garnishment,  in 
a  gait  against  plaintiff  as  surety  on  notes  exe- 
cuted for  the  value  of  stock  sold  to  A.,  evidence 
that  plaintiff  was  induced  to  sign  the  notes  as 
surety  by  the  representations  of  L.,  who  was 
negotiating  the  transaction,  that  A.'8  father 
would  advance  money  with  which  to  pay  oS  the 
notes  as  soon  as  the  sale  of  the  stocli  to  bis  son 
was  consummated,  etc.,  was  objectionable  as  a 
mere  expression  of  opinion  on  L.'s  part,  on 
which  plaintiff  had  no  right  to  rely. 

[Eld.  Note.— For  other  cases,  see  Malicious 
ProsecuUon,  Cent.  Dig.  {§  117-124;  Dec.  Dig.  ji 
58.*] 

2.  Malicious  Pbosecution  (8  58*)— Weowo- 
FUL  Garnishment- Evidence. 

Where,  in  an  action  for  alleged  wrongful 
garnishment  arising  out  of  plaintiff's  signing  as 
surety  notes  of  A.  given  by  him  in  a  stock 
transaction,  plaintiff  claimed  that  he  was  induc- 
ed to  sign  the'  notes  by  L.,  and  it  was  an  issue 
in  the  case  whether  L.  was  an  agent  of  defend- 
ants, evidence  by  defendant  B.,  who  conducted 
the  negotiations  in  behalf  of  the  other  defend- 
ants as  well  as  himself,  that  during  their  pen- 
dency plaintiff,  A.,  and  L.  all  came  to  the  cor- 
poration's plant,  investigated  its  financial  con- 
dition, and  later  L.  told  him  that  plaintiff 
would  make  the  trade  if  witness  would  give  him 
llO  shares  of  stock  in  the  corporation,  which 
witness  refused  to  do,  and  thereafter  plaintiff 
and  L.  told  witness  tliat  F.,  who  was  admitted- 
ly defendants'  agent,  had  agreed  to  give  10 
shares  of  bis  stock  coming  to  nim  as  a  commis- 
sion on  the  sale  in  order  that  the  trade  might 
be  consummated,  was  admissible  as  tending  to 


show  knowledge  on  the  part  of  the  witness  that 
L.  was  assumed  to  be  acting  as  the  agent  of  all 
of  the  defendants  in  the  sale  of  the  stock  to  A. 
and  a  ratification  of  his  own  acts  as  sach. 

LEd.  Note. — For  other  cases,  see  Malicious  Pros- 
ecution. Cent.  Dig.  {{  117-124;  Dec.  Dig.  {  58.*] 

3.  Evidence  (i  317*)— Heabsat. 

In  an  action  for  wrongful  gamtthment 
arising  out  of  plaintiff's  signing  as  snrety  notes 
^iven  by  A.  for  the  price  of  corporate  stock,  ev- 
idence that  during  the  negotiations  for  the  sale 
F.  told  plaintiff  that  L.,  who  was  attempting 
to  complete  the  transaction,  was  to  receive  from 
defendants  $1,000  of  the  stock  as  a  commissioii 
for  making  the  sale  was  objectionable  as  hear- 
say. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  1174-1192 ;  Dec.  Dig.  (  317.*] 

4.  Evidence  (J  471*)— Conclusion  of  Wit- 
nebs. 

In  an  action  for  wrongful  garnishment,  a 
question  to  plaintiff,  asking  him,  from  the  man- 
agement of  his  business,  his  experience,  capital, 
etc.,  what  bis  reasonable  income  would  be  for 
the  next  three  years  after  he  was  closed  oat, 
if  he  had  not  been  interfered  with  by  reason 
of  the  garnishment,  was  objectionable  as  calling 
for  a  conclusion ;  it  being  the  province  of  the 
jury  to  estimate  the  profits  plaintiff  would  bavc 
made -In  the  future  from  all  the  facta  and  cir- 
cumstances in  evidence. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent.  Dig.  H  214^2185;    Dec.  Dig.  |  471.*] 

5.  Trial  (|  256*)— iNsraucTioNS— Mcasuxi 
OF  Dahaoes. 

In  an  action  for  wrongful  garnishment,  an 
instruction  that  if  the  jury  found  that  the  writ 
was  wrongfully  issued,  plaintiff  should  recover 
for  such  actual  loss  as  was  the  natural,  direct, 
and  proximate  result  of  the  service  of  the  writs 
was  not  objectionable  as  failing  to  give  the  jury 
any  mle  for  measuring  such  actual  damages, 
hut  was  good  as  far  as  it  went;  it  being  the 
duty  of  defendants  to  request  a  more  specific  in- 
struction if  they  desired  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  628-641;   Dec.  Dig.  i  256.*] 

6.  Trial  (J  251*)  —  Instructionb  —  Afpuca- 
BiLiTT  TO  Pleading. 

Where  no  actual  damages  were  claimed  for 
the  levy  of  a  garnishment,  the  conrt  properly 
refused  a  request  to  charge  that  the  jury  should 
measure  the  actual  damages  by  the  reasonable 
market  value  of  the  property,  taken  with  the  le- 
gal interest  from  the  time  of  taldng  to  the  time 
of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  587-595 ;  Dec.  Dig.  !  251.*] 

7.  Trial  (|  261*)  —  Instructions  —  Pabiial 
iNVALiDirr. 

Where  an  instmction  is  partially  liad,  it 
may  be  entirely  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §f  484,  660,  671,  673,  675 ;  Dec  Dig.  J 
261.*] 

8.  Malicious  Peosecution  (J  58*)— Wboso- 
FUL  Garnishment- Pleading  —  Eftoet  to 
CoifPROiasE  Debt. 

In  an  action  for  wrongful  gamishment,  it 
was  not  error  to  overrule  defendants'  q>ecial  ex- 
ception to  a  portion  of  plaintiff's  petition,  alleg- 
ing an  effort  to  compromise  the  debt  for  which 
the  former  suit  was  instituted,  made  prior  to 
the  garnishment,  and  to  permit  proof  thereof. 

[Ed.  Note. — For  other  cases,  see  Malicious  Pros- 
ecution, Cent  Dig.  |$  117-124;  Dec.  Dig.  {  58.'] 

9.  Malicious  Pbosecihion  jJ  52*)  —  Mau- 
cious  Issuance  of  Weit— Esxmplabt  Dah- 

AGES. 

Where,  in  an  action  for  wrongful  "gamiiJi- 
ment,  plaintiff's  petition  alleged  that  the  gt^ 
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nishment  writ,  as  well  as'thc  sttachment,  was 
supd  out  WTongfull7  and  maliciously  and  with- 
out probable  canse,  and  actaal  dainagea  were 
claimed,  they  were  recoyerafale  if  proved ;  and 
hence  exceptions  to  the  claim  for  exemplary 
damacM,  on  the  cround  that  no  actual  damages 
were  sumciently  pleaded,  were  properly  overruled. 
[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  {  100 ;   Dec.  Dig.  {  52.*] 

10.  Maucious  Prosecution  (|  67*)— Wbong- 
EtTL  Gabnisiiment — Dakjiqes. 

Where,  in  an  action  for  wrongful  garnish- 
ment, plaintiff  claimed  that  the  levy  and  sub- 
jection of  certain  shares  of  corporate  stock  re- 
sulted in  damage,  and  that  he  lost  an  opportu- 
nity to  exchange  the  stoclc  for  certain  vendor's 
lien  notes,  the  daim  for  the  value  of  such  notes 
with  interest  was  a  proper  element  of  damage. 
[Ed.  Note. — For  other  cases,  see  Malicious  Pros- 
ecution, CentDig.  g§  155,  156 ;  Dec.  Dig.  1 67. •] 

11.  Malicious  Prosecution  (§  67*j— Wrong - 
ruL  Garnishment  —  Loss  ot  Business  — 
Paoxm. 

Leas  of  prospective  profits  in  plaintiff's 
business  as  the  result  of  a  wrongful  issuance 
and  service  of  garnishment  cannot  be  recovered 
as  actual  damages,  but  may  be  looked  to  to  es- 
timata  punitive  damages,  it  a  proper  predicate 
is  established  therefor. 

[Ed.  Note. — For  other  cases,  see  Malicious  Pro-s- 
ecution,  CentDig.  S|  155,  156;  Dec.  Dig.  J  67.*] 

12.  MAUtcious  Proskcbtion  (I  64*)— Wbong- 
FUI.  Garnisbuent  —  Dakaoes  —  Loss  OF 

PUOnrS— EVIDENOK. 

In  an  action  for  wrongful  garnishment  al- 
leged to  have  resulted  in  the  loss  of  plaintiff's 
business  as  a  broker,  evidence  held  insufficient 
to  establish  the  extent  of  plaintiff's  loss  and 
the  value  of  his  business,  and  not  to  justify  a 
recovery  of  the  profits  he  might  have  made  in 
sncceedmg  years. 

[Ed.  Note.— For  other  cases,  see  Malicious  Pros- 
ecution, CentDig.  ||  151-153 ;  Dec  Dig.  i  64.*] 

Appeal  from  District  Court,  Baylor  CSoun- 
ty :  Jo.  A.  P.  Dickson,  Judge. 

Action  by  J.  8.  Foster  against  R.  O.  Ben- 
nett and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Taylor  &  Humphrey,  of  Henrietta,  Sporer 
&  McClure,  of  Jacksboro,  and  J.  A.  Wheat,  of 
Seymour,  for  appellants.  D.  A.  Holman  and 
Glasgow  &  Kenan,  aU  of  Seymour,  for  ap- 
pellee 

DUNKUN,  J.  This  is  the  second  appeal 
in  this  case,  the  disposition  of  the  former 
appeal  being  reported  in  162  S.  W.  233.  In 
a  suit  other  than  the  present  R  O.  Bennett, 
W.  A.  Bennett,  A.  Power,  and  B.  D.  Power 
sued  Chas.  W.  Abbott,  and  J.  S.  Foster  upon 
three  promissory  notes  executed  by  them, 
and  also  procured  the  issuance  of  an  at^ 
tachment  upon  an  affldavlt  that  Chas.  W. 
Abbott  was  insolvent,  and  that  J.  8.  Foster 
had  disposed  of  his  property  in  part  for  the 
purpose  of  defrauding  his  creditors.  The 
attachment  so  procured  was  levied  on  cer- 
tain real  estate  belonging  to  Foster.  Later  a 
writ  of  garnishment  was  sued  out  and  served 
upon  the  Seymour  Cotton  Oil  Company,  in 
which  company  J.  S.  Foster  owned  26  shares 
of  the  Capital  stock,  and  which  was  subject- 
ed to  the  writ.     The  present  suit  was  in- 


stituted by  J.  S.  Foster  against  the  plaintiffs 
in  the  former  suit,  to  recover  damages  re- 
sulting from  the  wrongful  issuance  and  serv- 
ice of  the  writ  of  garnishment  He  alleged 
that  he  was  a  surety  only  upon  the  note 
upon  which  the  former  suit  was  instituted, 
and  that  he  was  not  legally  liable  upon  said 
note,  for  the  reason  that  he  was  induced  to 
sign  the  same  by  certain  false  and  fraudu- 
lent representationB  made  to  him  by  the 
agents  of  the  plaintiffs  in  the  former  suit. 
In  the  present  suit  a  Judgment  was  rendered 
In  favor  of  Foster  tor  the  sum  of  |3,000  as 
actual  damages,  from  which  the  defendants 
have  appealed. 

In  his  i>etltlon  Foster  alleges  that  by 
reason  of  the  service  of  the  writ  of  garnish- 
ment apod  the  Seymour  Cotton  Oil  Company 
he  was  prevented  from  consummating  a 
trade  which  had  theretofore  been  negotiated, 
and  by  which  he  could  and  would  have  ex- 
changed his  26  shares  of  stock  In  that  com- 
pany for  vendor's  lien  notes  for  the  prin- 
cipal sum  of  $2,600  and  bearing  Interest  at 
the  rate  of  10  per  cent  per  annum.  He  al- 
leged that  at  the  time  of  the  service  of  the 
garnishment  his  stock  was  not  worth  more 
than  80  cents  on  the  dollar  of  its  face  value, 
and  that  by  this  trade  he  would  have  re- 
alized 100  cents  on  the  dollar,  and  would 
also  have  realized  Interest  upon  the  notes 
during  the  pendency  of  the  former  suit  He 
further  alleged  that  since  the  service  of  the 
writ  no  revenue  had  been  derived  from  .the 
stock.  The  damages  claimed  for  the  pro- 
curement and  service  of  the  garnishment  was 
$520,  the  difference  between  the  face  value 
of  the  stock  and  Its  real  value,  and  $768.26 
for  interest  which  he  would  have  realized 
upon  the  vendor's  lien  notes  had  said  trade 
been  consummated. 

In  another  paragraph  of  the  petition  plain- 
tiff alleged  that  the  writs  of  attachment  and 
garnishment  were  sued  out  without  probable 
cause  therefor,  and  that  In  procuring  them 
the  defendants  were  actuated  by  malice; 
that  for  a  period  of  10  years  next  preceding 
the  Institution  of  that  suit  plaintiff  was  "en- 
gaged as  trader  and  broker  in  buying  and 
selling  and  trading  in  corporation  stock, 
vendor's  lien  notes,  and  real  estate  and  gin 
property  as  his  occupation  and  support  of 
himself  and  his  family,  wbicfl  was  well 
known  to  defendants."  He  further  alleged 
that  at  the  time  of  the  levy  of  the  writs  he 
had  a  capital  of  from  |15,000  to  $20,000, 
which  was  employed  in  the  prosecution  of 
his  business,  also  an  unimpaired  credit,  and 
that  for  the  period  of  10  years  next  pre- 
ceding the  levy  of  the  writs  he  had  realized 
annual  proflts  from  his  business  of  $2,000; 
that  by  reason  of  the  service  of  the  writs 
his  credit  has  been  Impaired,  and  he  had 
been  left  without  sufficient  capital  to  pros- 
ecute his  business,  resulting  in  a  complete 
breaking  up  of  his  business ;  that  by  reason 
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of  the  service  of  tbe  writ  be  had  been  unable 
to  sell  his  capital  stock  garnished,  and  he 
had  been  thereby  deprived  of  its  nse  and 
benefit  Following  those  allegations  occur 
the  following:  "That  from  plaintiff's  past 
experience  In  the  management  of  said  busi- 
ness, and  from  tbe  annual  earnings  and  In- 
come made  by  him  therein  for  the  past  10 
years,  he  would  reasonably  have  made  $2,- 
600  per  annum,  all  of  which  he  must  lose 
and  be  deprived  of  on  account  of  the  wrong- 
ful, malicious,  and  oppressive  use  of  tbe 
writs  aforesaid,  to  his  damage  in  the  sum 
of  $7,500  for  the  loss  of  his  said  earnings 
therefrom.  And  for  damages  to  plaintiff's 
credit — the  inconvenience,  humiliation,  and 
trouble  occasioned  by  tbe  breaking  up  of  his 
business  aforesaid,  and  because  defendants 
In  suing  out  and  by  service  of  said  writs  of 
attachment  and  garnishment  did  so  wrong- 
fully, and  were  actuated  by  malice,  and  with 
intent  to  vex  and  harass  and  oppress  the 
plaintiff,  and  without  probable  cause — the 
said  defendants,  R.  O.  Bennett,  W.  A.  Ben- 
nett, A.  Power,  and  B.  D.  Power  became  li- 
able to  the  plaintiff  in  tbe  sum  of  $20,000  in 
exemplary  damages." 

It  was  further  alleged  in  plaintiff's  peti- 
tion that  tbe  three  promissory  notes  upon 
which  tbe  former  suit  was  Instituted  were 
given  In  part  payment  for  104  shares  of 
stock  In  the  Seymonr  Mill,  Elevator  &  Light 
Company,  which  were  sold  to  Abbott  by  the 
defendants  in  this  case,  acting  through  their 
agents,  M.  R.  Fuller,  and  T.  W.  Larkin; 
that  Foster  was  surety  only  upon  said  notes 
for  Abbott,  and  was  induced  to  sign  the 
same  upon  the  false  and  fraudulent  repre- 
sentations made  to  him  by  said  agents;  in 
effect,  that  the  stock  then  being  sold  was 
worth  $1.14  for  each  dollar  shown  upon  the 
face  of  tbe  stock;  and  that  Abbott's  father, 
who  was  wealthy,  and  who  was  anxious  to 
get  his  son,  C.  W.  Abbott,  into  business, 
would  liquidate  those  notes  so  given,  by  ad- 
vancements to  his  son  as  soon  as  G.  W.  Ab- 
bott could  get  settled  into  some  kind  of  busi- 
ness. And  further  that  the  Indebtedness  of 
the  Seymour  Mill,  Elevator  &  Light  Ck>m- 
pany  at  that  time  would  not  exceed  $13,000 
over  and  above  such  Indebtedness,  as  ac- 
counts and  goods  on  hand  belonging  to  the 
company  were  sufficient  to  liquidate;  that 
each  and  all  of  said  representations  were 
untrue;  that  at  the  time  said  representa- 
tions were  made  said  company  was  insol- 
vent, the  stock  so  sold  worthless,  and  that  by 
reason  of  such  misrepresentations  plaintiff 
was  not  liable  In  any  amount  upon  the  prom- 
issory notes  so  sl^ed  by  him.  Tbe  Jury 
were  instructed,  In  effect,  that  if  the  alleged 
misrepresentations  were  made  to  Foster  for 
tbe  purpose  of  inducing  him  to  sign  the  notes 
as  surety  for  Abbott,  and  that  he  was  Induced 
thereby  to  sign  them,  then  he  was  not  liable 
thereon,  and  that  if  he  was  not  liable  upon 
those  notes,  then  be  could  recover  the  dam- 
ages actually  sustained  by  him  as  a  result 


of  tbe  service  of  the  writ  of  gamirtiment 
mentioned  above. 

[1]  Plaintiff  testified  in  part  as  follows: 
"I  was  induced  to  sign  three  notes  by  the 
representations  which  Fuller  had  made  to 
me  that  the  stock  was  worth  $1.14  on  the 
dollar;  that  there  was  enough  stock  and 
merchandise,  accounts  and  money,  on  band 
with  which  to  meet  all  of  tbe  indebtedness 
of  tbe  mill  due  and  owing  to  tbe  First  Na- 
tional Bank,  and  to  tbe  statements  that 
Larkln  made  to  me  about  Abbott,  he  said 
that  Abbott's  father  was  very  wealthy,  that 
Mr.  Abbott  bad  married  lately  into  a  very 
wealthy  family,  and  that  his  wife  was  spend- 
ing too  'much  money ;  that  Abbott's  father 
bad  spoken  to  him  some  two  or  three  times, 
and  he,  Larkln,  said  that  as  soon  as  Abbott's 
father  found  out  the  trade  bad  been  made, 
tbe  money  would  be  sent  Mm,  and  that  the 
money  would  be  sent  him  in  30  days,  and 
that  he,  Larkln,  was  satisfied  that  it  would 
be  here  in  30  days.  These  statements  in- 
duced me  to  sign  the  notes."  That  part  of 
the  testimony  quoted  relative  to  what  Larkln 
told  the  plaintiff  was  objected  to  by  the  de- 
fendants at  the  time  it  was  offered,  one  of 
the  grounds  of  objection  bdng,  in  effect,  that 
such  statements  were  hearsay,  and  not  such 
as  plaintiff  had  the  legal  right  to  reply  on 
as  an  Inducement  to  sign  the  note.  We  are 
of  tbe  opinion  that  upon  this  objection  the 
testimony  should  have  been  excluded.  Clear- 
ly the  gist  of  the  alleged  statements  by  Lar- 
kln was  an  assurance  that  Abbott's  fatber 
would  advance  the  money  with  which  to 
pay  off  the  three  notes  signed  by  his  son  and 
Foster  as  soon  as  the  sale  of  the  stock  to 
his  son  was  consummated.  This  was  merely 
an  expression  of  opinion  and  belief  on  the 
part  of  Larkln  that  Abbott's  father,  who 
was  In  no  way  liable  upon  the  notes,  would 
advance  to  bis  son  funds  sufficient  to  satisfy 
them,  and  such  opinion  would  not  constitute 
a  legal  basis  for  Foster  to  escape  liability 
upon  the  notes. 

[2]  Tbe  Issue  whether  or  not  Larkln  was 
the  agent  of  the  defendants  in  this  case  in 
the  sale  of  the  stock  above  mentioned  to 
Abbott  was  sharply  contested  by  the  defend- 
ants, each  and  all  of  whom  testified  that 
Fuller  was  the  sole  agent  to  negotiate  such 
sale;  that  Larkln  was  never  employed  by 
them,  and  never  acted  as  such  agent  with- 
in their  knowledge ;  and  error  has  been  as- 
signed to  the  refusal  of  an  instruction  re- 
quested by  defendants  that  the  Jury  should 
not  consider,  for  any  purpose,  the  testimony 
of  plaintiff,  Foster,  relative  to  the  alleged 
mlBrepresentations  made  to  him  by  Larkln, 
and  which  he  says  in  part  induced  him  to 
execute  the  notes.  Hie  defendant  W.  A 
Bennett,  who  seems  to  have  conducted  the 
negotiations  in  behalf  of  tbe  other  defend- 
ants, as  well  as  for  himself,  in  the  sale  of 
the  stock,  further  testified  that  during  those 
negotiations  Foster,  Abbott,  and  Larkin  all 
came  down  to  the  mill  and  Investigated  its 
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financial  condition;  that  later  Larkln  came 
to  him  and  told  him  that  Foster  would  make 
the  trade  if  Bennett  would  give  Foster  110 
shares  of  stock,  which  Bennett  refused  to 
do,  and  thereafter  Foster  and  Larkin  came 
to  the  mill  and  told  Bennett  that  Fuller  had 
agreed  to  give  up  10  shares  of  stock  coming 
to  him  as  a  commission  on  the  sale  in  order 
that  the  trade  might  be  consmnmated,  to 
which  proposition  Bennett  agreed  after  Ful- 
ler instructed  him  to  do  so.  We  are  of  the 
opinion  that  this  evidence  tended  to  show, 
although  perhaps  to  a  slight  extent  onl^  a 
knowledge  on  the  part  of  W.  A.  Bennett  that 
IJarkin  was  assuming  to  act  as  the  agent  of 
the  defendants  in  the  sale  of  the  stock  to 
Abbott,  and  a  consequent  ratification  of  hla 
acts  as  such  agent;  and  therefore  appel- 
lant's tenth  assignment  of  error  is  over- 
rnled. 

[3]  Plaintiff  further  testified  that  during 
the  negotiations  for  the  sale  of  the  stock  to 
Abbott,  Fuller  told  plaintiff  that  Larkin  was 
to  receive  from  the  defendants  $1,000  of  the 
stock  in  the  same  company  as  a  commission 
for  making  the  sale  to  Abbott  This  testi- 
mony was  objected  to  on  the  ground  that  it 
was  hearsay.  Evidently  it  was  offered  for 
the  purpose  of  proving  Larkln's  agency  to 
sell  the  stock  to  Abbott,  and  clearly  it  was 
subject  to  the  objection  urged.  Accordingly 
appellant's  eleventh  assignmen):  of  error  is 
sustained. 

[4]  The  following  question  was  propound- 
ed to  the  plaintiff:  "Now,  from  the  manage- 
ment of  your  business,  your  experience  In 
the  management  of  that  business,  and  the 
capital  yon  had,  can  you  reasonably  state  to 
the  jury  what  your  reasonable  income  would 
have  been  for  the  next  three  years  after 
you  were  closed  out,  if  you  had  not  been 
interfered  with?"  To  this  question  plaintiff 
answered  as  follows:  "I  ought  to  have  made 
as  much  in  the  next  three  years  as  I  had 
made,  which  was  about  $2,000  or  $2,500  per 
annum."  Defendant  objected  to  the  testi- 
mony upon  the  ground  that  it  was  a  conclu- 
sion. This  testimony  was  in  support  of  plaln- 
ttfTs  claim  for  loss  of  profits  in  his  business 
occasioned  by  the  service  of  the  writ  of  gar- 
nishment It  was  exclusively  the  province 
of  the  jury  to  estimate  the  profits  that  plain- 
tiff would  make  in  the  future,  from  all  the 
facts  and  circumstances  in  evidence,  and  the 
objection  made  to  this  testimony  should 
have  been  sustained.  It  follows  from  this 
conclusion  that  appellant's  twenty-fourth  as- 
signment of  error  should  be  sustained. 

[S]  Complaint  la  made  of  two  different  par- 
agraphs of  the  court's  charge  in  which  the 
jury  were  instructed,  in  effect,  that  in  the 
event  of  a  finding  that  the  writs  of  garnish- 
ment and  attachment  were  wrongfully  is- 
sued, plaintiff  should  be  allowed  damages 
for  such  actual  loss  as  was  the  natural,  di- 
rect, and  proximate  result  of  the  service  of 
such  writs.    No  actual  damage  was  claimed 


in  the  petition  for  a  wrongful  levy  of  the 
writ  of  attachment,  and  it  was  possible  er- 
ror for  the  court  to  base  any  recovery  of 
actual  damages  upon  a  wrongful  Issuance  of 
that  writ,  but  the  instruction  Is  not  assailed 
upon  that  ground;  the  only  objection  being 
that  such  instruction  did  not  give  the  jury 
any  rule  for  measuring  such  actual  damages. 
Aside  from  the  criticism  above  suggested  by 
us,  we  think  the  instruction  was  good  so  far 
as  it  went;  and,  if  the  defendants  desired  a 
more  specific  direction  to  the  jury  for  the 
computation  of  the  damages,  they  should 
have  presented  to  the  trial  judge  a  request 
therefor. 

[I,  7]  Another  error  is  assigned  to  the  re- 
fusal of  plaintlfrs  requested  instruction  No. 
14.  In  part,  that  instruction  was  that  the 
Jury  should  measure  the  actual  damages  for 
the  wrongful  suing  out  of  the  attachment 
and  garnishment  by  the  reasonable  market 
value  of  the  property  taken,  with  the  legal 
rate  of  interest  thereon  from  the  time  of 
taking  to  the  time  of  the  triaL  As  no  actual 
damages  were  claimed  for  the  levy  of  the 
writ  of  attachment  this  portion  of  the  in- 
struction was  inapplicable;  and,  as  other 
portions  of  the  requested  Instruction  to  the 
actual  loss  sustained  by  the  plaintiff  for 
wrongfully  suing  out  and  serving  the  writ 
of  garnishment  were  somewhat  confusing 
and  inapt  there  was  no  error  in  refusing 
the  entire  instruction. 

Another  error  assigned  is  to  the  refusal  of 
an  instruction  requested  by  the  defendants 
that  in  no  event  could  plaintiff  recover  the 
10  per  cent  interest  stipulated  in  the  ven- 
dor's lien  notes  for  which  he  would  have 
traded  his  stock  that  was  garnished.  This 
contention  was  discussed  and  decided  ad- 
versely to  appellants  upon  the  former  ap- 
peal, and  we  still  concur  in  the  views  there 
expressed  by  us. 

The  trial  court  instructed  the  Jury  quite 
at  length  upon  the  issue  whether  or  not 
Fuller  and  Larkin  were  legally  defendant's 
agents  in  the  trade  by  which  the  stock  was 
sold  to  Abbott,  and  plaintiff,  Foster,  was  In- 
duced to  sign  Abbott's  notes  given  in  con- 
sideration therefor.  By  the  sixth,  seventh, 
and  eighth  assignments  of  error  complaint 
is  made  of  errors  in  tho^e  Instructions.  One 
of  the  objections  urged  to  the  instructions 
\a  that  they  are  upon  the  weight  of  the  evi- 
dence in  assuming  that  Larkin  was  a  Joint 
agent  of  defendants  with  Fuller.  We  do  not 
think  the  instructions  are  subject  to  this 
criticism.  Another  ground  of  complaint  is 
that  no  evidence  was  introduced  tending  to 
show  the  agency  of  Larkin.  This  objection 
was  untenable,  for  the  reason  that,  as  not- 
ed already,  we  think  there  was  some  evi- 
dence tending  to  establish  such  agency.  We 
do  not  wish  to  be  understood  as  approving 
the  instructions  given  by  the  court,' and  last 
referred  to,  as  we  think  they  are  subject  to 
other  criticisms  not  presented  by  the  assign- 
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menta,  and  which  will  likely  be  avoided  upon 
another  trial. 

[I]  For  reasons  stated  In  our  opinion  on 
the  former  appeal  there  was  no  error  in  over- 
mllng  defendants'  special  exception  to  that 
portion  of  plaintiff's  petition  alleging  an 
effort  to  compromise  the  debt  for  whldi  the 
former  suit  was  instituted,  made  before  the 
attachment  was  Issued,  and  in  admitting 
testimony  upon  the  last  trial  In  support  of 
those  allegations. 

[I]  In  plaintiff's  petition  it  was  alleged 
that  the  garnishment  writ,  ad  well  as  the 
attachment,  was  sued  out  wrongfully  and 
maliciously,  and  without  probable  cause.  As 
noted  already,  actual  damages  were  claimed 
which  we  are  of  the  opinion  were  recoverable 
if  established.  Hence  the  exceptions  to  the 
claim  for  exemplary  damages  on  the  ground 
that  no  actual  damages  were  pleaded  were 
properly  overruled.  If  there  was  error  in 
overruling  other  special  exceptions  seeking 
more  specific  information  relative  to  the 
name  of  the  payee,  payer,  date  of  note,  date 
of  maturity,  etc.,  such  error  becomes  Im- 
material in  view  of  another  trial,  since  ap- 
I>ella&ta  are  now  fully  Informed  upon  those 
issues  from  the  evidence  introduced  on  the 
last  trial. 

[10]  Nor  was  there  error  in  overruling 
different  special  exceptions  to  the  claim  for 
the  value  of  the  vendor's  lien  notes,  with  in- 
terest, which  plaintiff  alleged  that  he  would 
have  received  In  exchange  for  his  stock  but 
for  the  service  of  the  writ  of  garnishment, 
for  the  reasons  discussed  on  the  former  ap- 
peal. See,  also,  Trawlck  v.  Martin  Brown 
Co.,  79  Tex.  460, 14  8.  W.  664. 

[II]  Appellants  insist  that  the  lo0s  of  pro- 
spective profits  in  business,  which  appel- 
lee alleges  resulted  from  the  Issuance  and 
service  of  the  writ  of  garnishment,  could  not 
in  any  event  be  recovered  as  actual  dam- 
ages, but  could  be  looked  to  only  for  the  pur- 
pose of  estimating  punitive  damages  if  the 
proper  predicate  should  be  established  there- 
for. This  contention  is  sustained  by  numer- 
ous decisions  of  our  Supreme  €!onrt.  Kauf- 
man V.  Armstrong,  74  Tex.  65, 11  S.  W.  1048; 
Kauffman  v.  Babcock,  67  Tex.  241,  2  S.  W. 
878;  Miller  v.  Janilett,  63  Tex.  82;  Wallace 
V.  Flnberg,  46  Tex.  35.  Appellee  Invokes  the 
following  decisions  of  our  Supreme  Court  to 
sustain  his  contention  that  such  loss  of 
prospective  profits  is  recoverable  as  actual 
damages.  City  of  San  Antonio  v.  Royal 
(Sup.)  16  S.  W.  1101;  G.  H.  &  8.  A.  By.  Co. 
V.  De  Groff,  102  Tex.  433,  118  S.  W.  134,  21 
Ti.  R.  A.  (N.  S.)  749;  also  the  following  deci- 
sions by  the  Court  of  CXvll  Appeals  for  the 
Third  District:  American  Construction  Gq. 
V.  Caswell,  141  S.  W.  1013,  and  American 
Construction  Co.  v.  Davis,  141  S.  W.  1019. 
The  case  of  City  of  San  Antonio  v.  Boyal, 
was  one  for  the  recovery  of  damages  for  the 
destruction  of  the  business  of  a  huckster  by 
the  removal  of  his  trading  stand.    The  case 


of  Ballway  v.  De  Groff  was  a  salt  In  wUch 
an  injunction  was  sought  by  De  Groflf  to  re- 
strain the  railway  company  from  obstruct- 
ing the  street  In  front  of  plalntUTs  hotel, 
which  obstruction  caused  a  depredatimi  in 
plaintiff's  hotel  business,  resulting  from  in- 
convenience to  the  customers  of  the  hotel  in 
reaching  it.  In  that  case  our  Snprone  Oonrt 
held  that  the  injunction  prayed  for  would 
not  lie  for  the  reason  that  plaintiff  bad  a 
right  of  action  at  law  for  damages  for  loss 
of  business  resulting  from  audi  obstruction. 
Anterlcan  Constr.  Co.  v.  Caswell,  sniira,  was 
a  suit  by  Caswell,  a  merchant,  to  recover 
damages  for  loss  of  profits  in  his  business  on 
account  of  the  erection  of  a  fence  and  other 
buildings  on  a  lot  adjoining  plaintiff's  store; 
resulting  in  a  diversion  of  customers  from 
plaintiff's  place  of  business,  and  the  obstruc- 
tion of  light  and  air  rendering  the  store  hot, 
dark,  and  uncomfortable.  American  Oonstr. 
Co.  V.  Davis,  supra,  was  a  companion  case 
to  the  case  last  noted,  by  Davis,  also  a  mer- 
chant, who  sued  for  damages  of  the  same 
character.  The  cases  relied  on  by  appel- 
lants were  suits  for  damages  resulting  from 
the  levy  of  attachment  writs  wrongfully  is- 
sued. In  the  opinions  relied  on  by  the  appel- 
lee no  reference  is  made  to  the  decisions 
first  noted.  Whether  or  not  there  is  a  con- 
flict between  these  two  lines  of  decisions  it 
is  not  necessary  for  us  to  determine,  for  we 
feel  it  our  duty  to  follow  the  rule  announced 
in  the  decisions  first  cited  as  being  more  di- 
rectly applicable  to  the  issues  in  the  present 
cose.  Based  upon  that  conclusion,  we  are 
of  the  opinion  that  actual  damages  claimed 
in  this  suit  by  the  appellee  for  loss  of  pros- 
pective profits  In  his  business  were  not  re- 
coverable, although  such  loss  could  be  proven 
for  the  purpose  of  assessing  exemplary  dam- 
ages, provided  a  proper  predicate  should  be 
established  therefor. 

[12]  We  are  of  the  opinion,  farther,  that 
even  though  such  profits  as  alleged  in  plain- 
tiff's petition  were  recoverable  as  compensa- 
tory damages,  the  evidence  introduced  upon 
the  trial  was  too  Indefinite  and  uncertain  to 
warrant  such  a  recovery.  The  only  evidence 
we  hav6  found  In  the  record  offered  for  the 
purpose  of  showing  such  loss  of  profits  was 
that  of  the  plaintiff,  Foster,  himself.  He'  tes- 
tified In  part  as  follows:  "In  the  year  1900 
I  divided  up  with  my  children,  my  first  wife 
having  died,  and  I  had  property  that  I  valued 
at  $1,800.  On  January  1,  1910,  I  was  worth 
about  $25,000,  which  was  the  income  of  my 
property  from  1900  to  1910,  and  from  which 
I  estimate  that  my  annual  Income  during 
that  time  must  have  been  at  least  $2,000  or 
$2,600  per  year,  and  from  the  management  of 
my  business,  my  experience  in  the  manage- 
ment of  that  business,  and  the  caidtal  I  bad, 
I  should  reasonably  have  made  $2,000  or 
$2,500  during  the  next  three  years,  and  since 
the  running  of  these  garnishments  on  my 
property  I  have  not  been  able  to  carry  on 
my  business.    I  had  nothing  left  with  which 
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to  carry  on  my  business  to  make  the  annnal 
earnings  I  had  been  the  years  before.  My 
credit  was  good  at  the  banks,  and  In  the  com- 
mercial world,  I  conld  borrow  money  from 
any  one  who  had  It  to  loan  and  who  knew  me 
without  collateral.  Nobody  ever  asked  me 
for  collateral  or  secnrlty.  I  have  borrowed 
the  limit  several  times  from  these  banks 
here,  $7,000  without  security,  and  since  the 
attachments  and  garnishments  I  have  had  to 
put  up  security  for  every  dollar  I  borrowed. 
I  have  not  asked  any  one  to  credit  me  with- 
out security.  •  •  •  My  main  bnslness 
has  been  that  of  a  trader,  buying  and  selling, 
and  Mr.  Bennett  has  lived  here  for  a  number 
of  years,  and  was  intimately  acquainted  with 
my  business.  All  the  property  of  mine  that 
was  reached  by  the  writs  of  gamlsbmoit 
was  the  26  shares  In  the  oil  mill.  I  do  not 
know  what  my  annual  earnings  were  for 
any  one  year,  cannot  say  what  they  were  in 
1900,  1901,  1902,  and  1903,  or  any  other  year 
during  the  10  years  from  1900  to  1910.  I 
don't  know  exactly  what  trades,  nor  how 
I  made  It  Part  of  the  time  I  was  In  the 
grocery  business,  part  of  the  time  in  the  gin 
business,  a  part  of  the  time  working  on  a 
salary  for  W.  R.  Martin  Grocery  Store.  I 
know  of  a  few  trades  I  have  made."  This 
witness  then  detailed  three  or  four  trades 
that  he  made  upon  which  he  made  a  profit, 
consisting  of  the  purchase  and  sale  of  real 
estate,  an  electric  light  plant  and  gin,  all  of 
which  property  he  has  since  sold,  and  fur- 
ther testified  that  he  had  realized  a  profit 
from  the  operation  of  the  electric  light  plant, 
and  also  from  the  operation  of  the  gin. 
After  detailing  those  transactions,  he  con- 
tinued: "I  don't  know  what  other  trades  I 
have  made,  and  I  couldn't  tell  yon  without 
looking  on  the  record,  or  something  of  that 
kind,  as  I  have  kept  no  account  In  the  last 
ten  years." 

It  is  well  established  by  all  those  authori- 
ties in  wMch  damages  for  the  loss  of  profits 
in  business  are  allowed  that  there  must  be 
sufficient  data  to  enable  the  Jury,  with  a 
reasonable  degree  of  certainty  and  exactness, 
to  ascertain  the  loss  and  that  damages  will 
not  be  allowed  where  the  losses  are  merely 
speculative  and  conjectural  and  incapable 
of  ascertainment  with  reasonable  deflnlteness. 
See  Railway  v.  De  Groff,  supra.  As  noted 
already,  in  the  case  last  dted,  the  business 
which  plaintiff  was  conducting  was  that  of 
hotel  keeper.  Ip  the  case  of  City  of  San 
Antonio  V.  Royal,  plaintiff  was  engaged  in 
operating  a  huckster's  stand,  and  in  each  of 
the  cases  of  Am.  Constr.  C!o.  v.  Caswell  and 
Am.  Constr.  Co.  v.  Davis,  supra,  the  plain- 
tiff was  operating  a  store  for  the  sale  of 
naerchandlse.  In  each  of  the  four  cases  last 
naentloned  it  appears  that  the  business  was 
an  established  business.  It  is  doubtful 
whether  the  business  of  the  appellee  in  this 
case,  being  that  of  a  mere  speculator  In 
buying  and  selling  real  estate,  stock,  eta, 


was  of  that  fixed  and  certain  character 
which  would  be  a  proper  basis  for  a  recovery 
of  damages  even  under  the  four  last-men- 
tioned decisions.  At  all  events,  we  are  of 
the  opinion  that  the  evidence  Introduced  upon 
the  trial  of  the  present  case  was  insufficient 
to  sustain  appellee's  claim  for  damages  for 
loss  of  profits  in  his  business,  even  under  the 
four  last-named  decisions,  as  there  were  no 
facts  detailed  by  him  in  his  testimony  rela- 
tive to  his  business  transactions  during  the 
past  10  years  next  preceding  the  trial  from 
which  the  jury  could  ascertain  with  reason- 
able certainty  the  amount  of  profits  lost 
From  plaintiflTs  own  testimony  only  a  small 
part  of  his  total  capital  of  $25,000  was  tied 
up  by  the  service  of  the  writ  of  garnishment 
He  was  left  free  to  operate  upon  the  capital 
not  affected  by  the  garnishment,  and  did 
operate  the  same.  He  testified  that  before 
the  levy  of  the  garnishment  he  could  borrow 
money  without  giving  security  therefor,  but 
does  not  give  any  estimate  of  the  amount  he 
could  have  so  borrowed.  The  gravamen  of 
his  complaint  seems  to  be  that  he  had  lost 
his  credit  with  the  banks  to  this  extent  and 
yet  according  to  his  testimony,  he  never  at- 
tempted to  borrow  money  without  offering 
collateral  after  the  garnishment  was  served. 
He  does  not  testify  to  what  uses  he  would 
have  applied  any  capital  he  might  have  bor- 
rowed if  his  former  credit  had  not  been  im- 
paired, what  investments  he  could  and  would 
have  made  with  such  fimds,  nor  does  he  give 
the.  jury  any  information  from  which  they 
could  estimate  whether  or  not  such  invest- 
ments, If  any,  would  have  been  profitable. 
As  noted  above,  the  aggregate  of  damages 
claimed  for  the  loss  of  appellee's  opix>rtuni- 
ty  to  exchange  his  26  shares  of  stock  for 
the  vendor's  lien  notes  was  $1,278.26.  In  no 
event  would  the  record  in  this  cause  sup- 
port a  recovery  for  a  sum  greater  than  that 
amount;  and,  accordingly,  appellants'  first 
assignment  of  error,  complaining  that  the 
trial  court  erred  in  overruling  a  motion  for 
new  trial  on  the  ground  that  the  verdict  was 
excessive,  is  sustained. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


FT.  WORTH  BBI/T  RT.  CO.  v.  CABELL. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  8,  1913.     Rehearing  Denied 

Dec.  13,  1913.) 

1.  Negliqenci:  (J  136*)— Pboximate  Cause— 
.TUBY  Qttestion. 

Ordinarily,  the  question  whether  an  in- 
jury should  have  been  foreseen  and  was  the 
proximate  result  of  the  negligence  complained 
of  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §{  277-363;   Dec.  Dig.  {  136. »] 

2.  Neouoence  (i  69*)— Pboximate  Cause. 

If  an  injury  follows  an  act  of  negligence  in 
natural  sequence,  and  there  is  no  intervening 
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agency,  tiie  wrongdoer  is,  as  a  matter  of  law, 
AeM  to  hare  had  the  result  in  contemplation. 
[Ed.  Note.— For  other  cases,  see  Ne^gence, 
Cent  Dig.  {  72;   Dec.  Dig.  f  59. •) 

3.  Master  and  Sekvant   (S   286*)-Ihjuris8 
TO  Sekvant— JuBT  Question. 

In  a  personal  injury  action  by  a  railroad 
brakeman,  whether  the  employer's  negligence 
was  the  proximate  cause  of  the  injury  A«M  un- 
der the  evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  1002,  1003,  1007,  lOOS, 
1016,  1035.  1043,  1053 ;    Dec.  Dig.  I!  285.*] 

4.  Mabtkb  and  Sebvant  (|  129*)  —  Injubikb 
TO  Sebvant— PBOzntATB  Cause. 

Where  a  railroad  brakeman,  upon  the 
breaking  loose  of  cars,  attempted  to  catch  them 
so  as  to  put  on  the  brakes,  and  was  injured  by 
being  thrown  from  the  cars  when  they  struck 
stationary  ones,  the  fact  that  he  left  a  place 
of  safety  and  exposed  himself  to  danger,  that 
beinp  bis  duty,  did  not  break  the  causal  con- 
nection between  the  negligence  of  the  railroad 
company,  in  furnishing  insufficient  couplers  and 
defective  tracks,  and  the  Injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  267-263;  Dec.  Dig.  f 
129.*] 

5.  TBIAI.  (S  260*)— IWSTRDCTIONft— REFOBAI.  OF 

Request  Covered  by  Those  Given. 

In  a  personal  injury  action,  where  the 
court  fully  charged  on  proximate  cause,  the  re- 
fusal of  a  special  request  on  that  issue,  which 
also  defined  remote  cause,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  »  651-659;   Dec  Dig.  §  260.*] 

6.  CRtiAi,   (t   84*)— Actions— Evidence— Ad- 

HI88IBILITT. 

In  a  personal  injury  action  by  a  railroad 
brakeman  who  was  thrown  from  wild  cars, 
which  he  was  attempting  to  stop  after  they  had 
broken  loose  from  a  train,  where  the  railroad 
set  up  contributory  negligence  because  of  his 
failure  to  jump  after  he  saw  that  the  cars 
would  collide  with  a  standing  car,  evidence  that 
the  parallel  tracks  on  which  other  cars  were 
standing  seemed  closer  than  was  usual  in  rail- 
road yards  cannot  be  held  inadmissible  merely 
on  general  objection,  upon  the  theory  that  it 
tended  to  show  negligence  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  211-218,  220-222;    Dec.  Dig.  {  84.*] 

7.  Appeal  and   Ebrob   (|   1050*)— Harmless 
Ebeoe— Admission  of  Evidence. 

Any  error  in  the  admission  of  evidence 
over  objection  was  harmless,  where  other  evi- 
dence to  the  same  effect  was  received  without 
objection. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1068,  1069,  4153^157, 
4166;   Dec.  Dig.  §  1050.*] 

8.  Master  and   Servant  (J  286*)— Injitbiis 
TO  Servant— Actions— Jury  Question. 

In  a  personal  injury  action  by  a  railroad 
brakeman  hurt  when  thrown  from  wild  cars 
which  bad  come  uncoupled,  the  question  of  the 
master's  negligence  in  furnishing  insufficient 
couplers  and  in  maintaining  defective  tracks, 
which  caused  the  cars  to  break  loose,  A«2d  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  1001,  1006.  1008.  1010- 
1015,  l6l7-10S3,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  §  286.*] 

9.  Master  and  Servant  ({  274*)— Injuries 
TO  Servant— Actions — Evidence. 

In  a  personal  injury  action  by  a  railroad 
brakeman,  where  the  railroad  company  claimed 
that  his  failure  to  jump  from  wild  cars   was 


contrtbntory  negligence,  evidence  that  it  voold 
have  been  dangerous  to  have  jumped,  under 
the  circumstances,  was  admissible. 

(Ed.  Note.— For  other  cases,  see  Master  &  Serv- 
ant, Cent  Dig.  {|  939-949;  Dec.  Dig.  i  274.'] 

10.  Evidence  <i  471*)— Conclubiohb  or  Wit- 
ness—Admissibility. 

In  a  personal  injury  action,  where  it  was 
sought  to  show  that  plaintiff  was  a  malingerer, 
and  the  court  allowed  a  full  inquiry  as  to  a 
previous  injury,  it  was  proper  to  exclude  tes- 
timony by  a  physician  that  on  one  occasion  he 
noticed  plaintiff  go  across  the  street  on  crotch- 
es, and  that  they  were  absolutely  useless  as 
far  as  the  assistance  plaintiff  was  getting  from 
them,  the  testimony  being  in  the  nature  of  a 
conclusion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  iS  2149-2185;   Dec:  Dig.  i  471.*] 

11.  Evidence  (S  129*)— Admibbibiutt— Pib- 
BONAL  Injuries. 

In  a  personal  injury  action,  where  there 
was  nothing  to  show  a  settled  system  on  the 
part  of  plaintiff  of  maintaining  fictitious  claims, 
an  isolated  instance  of  a  fictitious  claim  for 
damages  for  personal  injury  is  inadmissible  to 
show  that  plaintiff  was  simulating  his  present 
injuries. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  388-^93,  395-398;  Dec.  Dig.  I 
129.*] 

12.  Witnxbseb  (1 410*)— Cobbobobatior. 

In  a  personal  injury  action,  where  a  phy- 
lAd&D  who  testified  to  examining  plaintiff  at 
the  time  of  an  injury  while  working  for  another 
railroad  company  was  contradicted  by  plaintiff, 
that  contradiction  was  not  such  an  impeach- 
ment as  to  authorize  the  introduction  of  the  re- 
port by  the  physician  as  corroborative  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1284;  Dec.  Dig.  §  410.*] 

13.  Appeal  and  Ebbob  (|  742*)  —  Absion- 
MENTB  OF  Ebbob— Pbopobitions. 

In  a  personal  injury  action,  where  plain- 
tiffs  character  had  been  impeached  by  testimony 
as  to  his  poor  reputation  for  honesty  and  integ- 
rity, and  plaintiff  testified  as  to  why  he  failed 
to  pay  his  debts,  propositions  under  an  as- 
signment complaining  of  the  admission  of  such 
testimony,  which  recited  that  in  a  personal  in- 
jury action  it  is  error  to  admit  plaintiff's  tes- 
timony to  the  effect  that  he  was  poverty-strick- 
en, and  that  the  introduction  of  immaterial  and 
irrelevant  testimony  does  not  justify  the  ad- 
mission, over  the  objection  of  defendant  of  im- 
proper testimony  to  explain  it  do  not  require 
consideration;  being  _  too  general,  and  not 
pointing  out  any  specific  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3000;   Dec.  Dig.  {  742.*] 

14.  Witnesses    (J    358*)  — •  Examination  — 

CROSS-EXAMINATION. 

Where  impeaching  witnesses  are  offered, 
to  attack  the  reputation  of  one  of  the  parties, 
the  party  assailed  is  entitled,  on  cross-exami- 
nation, to  compel  the  witness  to  state  the  source 
of  the  reports  upon  which  he  bases  his  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1150,  1160;   Dec.  Dig.  {  358.*] 

15.  Witnesses  (g  361*)— Impeachment— C<«- 

BOBORATION. 

Where  impeaching  testimony  is  offered  evi- 
dence which  wiU  satiwactorily  explain  it  is  ad- 
missible, and  hence,  in  a  personal  injury  ac- 
tion, where  plaindfrs  character  was  impeadi- 
ed  by  evidence  as  to  his  bad  reputation  for  in- 
tegrity and  truth,  owing  to  his  failure  to  pay 
his  debts,  plaintiff  was  entitled  to  testify  as  to 
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the  reaaona  for  hia  faflure ;  espedallr  where 
some  of  hia  reasons  were  elicited  withoat  ob- 
jection upon  the  examination  of  other  wit- 
nesses. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1167-1175;   Dec  Dig.  §  361. •] 

18.  Appeal   and  Ebbob  (|  719*)  —  Asmqh- 

mKTB  OF  Erbob —  Necessitt. 

In  a  personal  injury  action,  where  there 
was  no  assignment  of  error  that  the  verdict, 
aa  reduced  by  the  trial  court,  was  excessive, 
a  judgment  for  plaintiff  will  not  be  disturbed 
because  of  improper  argument  of  counsel, 
which  went  to  tiie  amount  of  recovery  only. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  296&-2982,  »W0;  Dec. 
Dig.  I  719.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   R.  H.  Buck,  Judge. 

Action  by  O.  S.  Cabell  against  the  Ft 
Worth  Belt  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Stephens  &  Miller,  of  Ft  Worth,  for  ap- 
pelant Carlock  &  Carlock,  of  Ft  Worth, 
for  appellee. 

CONNER,  O.  J.  Appellee  Instttuted  this 
suit  to  recover  damages  for  personal  in- 
juries, and  secured  a  verdict  and  judgment 
for  $5,000,  which  upon  a  hearing  of  the  mo- 
tion for  a  new  trial  was  reduced  by  remit- 
titur to  13,000. 

Every  step  In  the  proceeding  seems  to  have 
been  skillfully  and  vigorously  contested  In 
behalf  of  appellant  but  after  a  careful  con- 
sideration of  the  record,  we  have  failed  to 
find  an  error  for  which  we  think  the  Judg- 
ment most  be  reversed. 

As  alleged  and  supported  by  testimony,  ap- 
pellee's Injuries  were  received  under  substan- 
tially the  following  circumstances:  Appellee 
at  the  time  was  In  the  employment  of  the  ap- 
X)ellant  railway  company  as  a  switchman.  On 
the  day  of  the  accident,  a  switch  engine  cou- 
pled to  a  string  of  some  eight  standing  cars 
with  the  purpose  of  coupling  thereto  a  stand- 
ing car  some  25  car  lengths  south  of  the  cars 
first  mentioned.  Appellee,  in  the  perform- 
ance of  his  duty,  first  released  the  air  on 
the  cars  attached  to  the  engine,  and  Im- 
mediately and  rapidly  walked  In  the  direc- 
tion of  the  single  car  to  which  the  train  was 
to  be  coupled,  with  the  purpose  of  opening 
the  "knuckle"  in  order  to  make  the  coupling. 
When  within  about  30  or  35  feet  from  the 
car  at  the  south  end  of  the  yards,  another 
switchman,  Du  Poyster,  gave  appellee  a 
signal  indicating  that  the  cars  had  broken 
apart.  Appellee,  as  It  was  his  duty  to 
do,  immediately  started  in  a  run  back  to 
the  uncoupled  cars  which  had  been  attach- 
ed to  the  engine,  for  the  purpose  of  set- 
ting the  brakes  to  keep  them  from  doing 
damage  by  hitting  the  stationary  car,  or 
by  going  over  a  "derail"  situated  at  the 
south  end  of  the  track.  Appellee  caught  the 
first  of  the  approaching  cars  while  going  at 


a  speed,  as  he  testified,  of  some  12  or  15 
miles  an  hour,  with  the  intention  of  ascend- 
ing to  the  top  and  fastening  the  brakes.  This 
car  was  provided  with  a  "stirrup"  extend- 
ing below  the  bottom  of  the  car  above  which 
was  fastened  a  hand  hold.  The  ladder  pro- 
vided for  ascension  was  on  the.  front  Instead 
of  on  the  side,  and  appellee,  after  having 
gotten  upon  the  stirrup  with  his  left  foot 
and  with  his  left  hand  holding  to  the  sup- 
port above,  threw  liis  right  hand  around  the 
comer  of  the  car,  intending  to  ascend  the 
end  ladder,  when,  as  he  testifies,  he  saw 
that  he  was  so  near  the  standing  car  that 
he  did  not  have  time  to  make  the  ascension; 
that  it  was  dangerous  to  Jump  off  the  car 
npon  which  he  was  standing  because  of  the 
proximity  of  some  standing  cars  on  a  par- 
allel track,  and  it  was  likewise  dangerous 
for  him  to  place  himself  upon  the  end  ladder 
and  remain  there  during  the  impending  col- 
lision; tliat  he,  therefore,  remained  in  the 
position  stated,  to  wit  with  his  left  foot  In 
the  stirrup,  with  his  left  hand  on  the  sup- 
port above,  with  his  right  hand  on  one  of 
the  rounds  of  the  end  ladder,  and  his  right 
foot  on  an  extending  uncoupling  rod;  that 
while  In  the  position  stated,  the  string  of 
cars  npon  which  he  was  situa^  violently 
collided  with  the  standing  car;  that  thereby 
his  hold  was  broken  and  he  was  hurled  for- 
ward, but  managed  to  catch  upon  the  stand- 
ing car  which  he  later  ascended  and  where 
he  was  afterwards  found  with  injuries  to 
which  he  testified.  As  accounting  for  the 
fact  that  the  string  of  cars  broke  loose  from 
the  switch  engine,  and  as  grounds  of  neg- 
ligence charged  to  be  the  proximate  cause  of 
appellee's  injuries.  It  was  alleged  that  the 
string  of  cars  to  which  the  switch  engine 
bad  been  first  attached  were  provided  with 
automatic  couplers,  and  that  the  track  npon 
which  the  movements  were  made  was  in  bad 
repair,  there  being  low  Joints  In  the  track 
which  had  a  tendency  to  so  disarrange  the 
couplers  as  to  allow  them  to  part  and  the 
defendant  company  was  charged  with  neg- 
ligence in  maintaining  both  defective  cou- 
plers and  a  defective  condition  of  the  track 
whereon  the  cars  were  being  handled  at  the 
time. 

[1-3]  In  several  forms,  it  Is  earnestly  insist- 
ed that  if  It  be  admitted,  as  there  was  evi- 
dence tending  to  show,  that  the  appellant  rail- 
way company  was  guilty  of  negligence  In 
either  providing  defective  couplers  or  iu 
maintaining  a  defective  track,  yet  such  acts 
of  negligence  cannot  be  held  to  be  the  proxi- 
mate cause  of  appellee's  injuries,  for  the  rea- 
son that  such  injuries  were  not  such  as,  in 
the  light  of  the  attending  circumstances, 
ought  to  have  been  foreseen  as  a  natural 
and  probable  consequence  of  such  act  of 
omission ;  numerous  authorities  being  cited 
In  support  of  this  contention.  The  doctrine 
of  "proximate  cause"  has  been  so  frequently 
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discQBBed,  and  Is  so  well  understood  that  we 
cannot  hope  to  add  to  what  has  from  time 
to  time  been  clearly  stated  on  the  subject 
In  the  decisions.  There  can  be  no  doubt  of 
the  general  proposition  that  it  is  ordinarily 
an  Issue  for  the  Jury  to  determine  whether, 
in  any  given  case,  an  Injury  similar  In  char- 
acter to  that  under  Investigation  ought  to 
have  been  foreseen  as  a  result  of  an  act  of 
negligence  established  by  the  evidence.  If 
the  Injury  follows  the  act  of  negligence  In 
natural  sequence,  and  there  Is  no  Independ- 
ent, Intervening  cause,  and  the  Injury  would 
not  have  occurred  but  for  the  act  or  acts  of 
negligence  shown.  It.  meets  the  requirements 
of  the  law.  Under  such  circumstances,  the 
wrongdoer,  as  a  matter  of  law,  Is  held  to 
have  bad  Oie  result  In  contemplation.  The 
court  gave  an  approved  deflnltlon  of  the 
term  "proximate  cause,"  and  we  think  It 
was  for  the  Jury  in  this  case  to  say  whether 
the  acts  of  negligence  shown  caused  or  prox- 
imately contributed  to  cause  appellee's  in- 
juries, and  whether  such  Injuries,  or  some 
like  Injuries,  under  the  attending  drctun- 
stances,  ought  to  have  been  foreseen.  The 
Jury's  verdict  on  this  issue  was  In  appel- 
lee's favor,  and  under  the  evidence  we  do 
not  thipk  the  verdict  can  be  disturbed. 

[4]  It  is  true  appellee  was  In  a  place  of 
safety  when  he  was  Informed  of  the  un- 
coupling of  the  cars,  but  his  act  in  thereupon 
attempting  to  ascend  the  approaching  train 
was  in  the  performance  of  his  duty  to  ap- 
pellant as  a  switchman  and  can  in  no  legal 
sense  be  regarded  as  an  Independent  cause 
which  brought  about  appellee's  injuries  in 
the  sense  that  It  broke  the  causal  connection 
between  the  negligence  charged  and  the  in- 
juries received. 

[I]  Nor  do  we  think  the  court  committed 
error  in  refusing  appellant's  special  charges 
2,  3,  and  4,  on  the  subject  of  proximate 
cause,  which  in  our  Judgment  would  have  had 
a  tendency  to  confuse  rather  than  to  enlight- 
en the  Jury.  For  instance  special  charge  No. 
2  is  as  follows:  "Even  though  you  find  and 
believe  from  the  evidence  that  the  track  be- 
longing to  the  defendant  was  [and]  In  use 
by  it  at  the  time  of  the  occurrence  of  the 
things  complained  of  by  plaintiff  in  his  peti- 
tion herein  was  In  defective  condition  by 
reason  of  low  Joints  therein,  and  that  by  rea- 
son of  such  defective  condition  of  said  track 
the  defendant  was  guUty  of  negligence,  yet 
you  cannot  find  for  the  plaintiff  on  that 
ground  unless  you  believe  and  find  from  the 
evidence  that  such  negligence  was  the  prox- 
imate cause  and  not  the  remote  cause  of 
the  injury  of  which  plaintiff  complains.  In 
the  law  of  negligence,  a  remote  cause  of  an 
injury  is  one  which  does  not  by  itself  alone 
produce  the  given  result,  but  which  sets  in 
motion  another  cause,  called  the  proximate 
cause,  which  immediately  brings  about  the 
given  effect,  or,  otherwise  defined,  it  is  that 
which  may  have  happened  and  yet  no  injury 


have  occurred,  notwithstanding  that  no  in- 
jury could  have  occurred  if  it  had  not  hap- 
pened." 

The  issue  presented  in  the  first  paragraph 
of  this  special  Charge  was  submitted  In  the 
court's  general  charge  under  an  approved 
definition  of  proximate  cause  which,  intel- 
ligently considered,  as  we  must  presume  was 
done,  needed  no  Illumination  in  the  way  of  a 
definition  of  an  opposite — a  "remote  cause"— 
which  at  most  could  only  be  indirectly  rele- 
vant. 

[6]  It  is  urged  in  the  sixth  and  seventh  as- 
signments of  error  that  the  court  erred  ia 
permitting  apx>ellee,  as  also  the  witness  C. 
P.  Oarey,  to  testify,  in  substance,  that  tbe 
parallel  tracks  hereinbefore  mentioned  "seem- 
ed closer  together  than  tracks  In  railroad 
yards  ordinarily  are."  On  the  trial  appel- 
lant pleaded  contributory  negligence  on  ap- 
pellee's part  because  of  his  failure,  among 
other  things,  to  Jump  off  of  the  car  upon 
which  he  attempted  to  ascend  after  he  saw 
that  it  was  about  to  collide  with  another, 
and  it  seems  dear  that,  as  relevant  to  this 
issue,  appellee  was  authorized  to  show  the 
distance  between  the  parallel  tracks,  the  dis- 
tance the  standing  cars  extended  over  the 
track,  and,  as  he  did  by  expert  tesUmony, 
that  it  was  hazardous  to  Jump  off  of  the 
running  car  In  such  close  proximity  to  the 
cars  standing  on  the  parallel  tracks.  So 
that  we  could  in  no  event  sustain  the  single 
proposition  under  the  assignments  named, 
which  is  that  the  testimony  "was  Immaterial 
and  Inadmissible,  and  the  admission  of  sncb 
evidence  constitutes  reversible  error." 

[7]  Could  it  be  said,  however,  that  the 
general  objections  that  the  "evidence  was  Im- 
material and  inadmissible"  were  sufficiently 
broad  to  admit  the  contention  that  it  tended 
to  establish  an  Issue  of  negligence  not  al- 
leged, or  that  in  no  event  could  be  a  proxi- 
mate cause  of  the  injuries  received,  then  we 
think  the  objections  are  answered  by  the  fact 
that  other  evidence,  of  substantially  the 
same  effect,  on  the  part  of  the  witness  W.  N. 
Tumey  was  offered  and  received  without  ob- 
jection, this  witness  testifying  that:  "Those 
tracks  (the  parallel  tracks  to  which  the  testi- 
mony objected  to  relates)  are  too  close  to- 
gether and  have  always  been,  while  I  was 
working  there."  Moreover,  it  would  seem 
that  the  unusual  proximity  of  the  tracks  was 
part  of  the  very  situation  in  which  appellee 
was  placed  at  the  time  it  ia  insisted  he 
should  have  Jumped  from  the  moving  train, 
and,  perhaps,  tended  to  explain  why  he  fail- 
ed to  do  as  he  otherwise  might  safely 
have  done  had  tbe  tracks  been  placed  their 
usual  distances  apart. 

[I]  By  objection  to  the  testimony,  and  by 
the  presentation  of  a  special  chai^  to  the 
refusal  of  which  error  Is  assigned,  appelant 
presented  the  contention  that  there  was  no 
evidence  of  a  defect  in  the  coupling  of  the 
cars.    It  Is  true  that  the  witness  who  coupled 
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the  parting  cars  testified  that  he  looked  at 
the  couplings  to  see  U  there  was  any  defect, 
and  that  he  f  onnd  none,  but  there  was  expert 
testimony,  that  we  think  competent,  offered 
in  behalf  of  appellee,  to  the  effect  that,  with 
ordinary  handling,  cars  will  not  part  as  those 
under  consideration  did  unless  there  were  de- 
fects In  the  track  or  in  the  couplings.  It 
was  also  shown,  as  before  stated,  that  there 
were  low  Joints  In  the  track,  and  that  the 
{•articular  cut  of  cars  that  were  being  switch- 
ed broke  apart  at  three  different  places  be- 
fore they  were  switched  off  of  the  main 
line  track  upon  which  the  operation  began, 
and  we  think  it  was  for  the  jury  to  say 
whether,  if  low  Joints  in  the  track  were  per- 
missible, the  couplers,  in  the  exercise  of  due 
care,  should  have  been  made  to  extend  per- 
pendicularly such  distance,  or  otherwise  ar- 
ranged so  as  to  preclude  a  imrting  because  of 
low  joints  In  the  track.  At  least  the  evi- 
dence seems  to  render  it  certain  that  the 
uncoupling  was  brought  about  because  of  a 
defect  In  either  the  track  or  the  couplings, 
and  whether  one  or  the  other  would  seem 
to  be  immaterial,  if,  as  a  proximate  result, 
appellee  was  injured. 

[I]  The  testimony  of  the  Witnesses  named 
in  the  fifteenth  to  the  twenty-first  assign- 
ments of  error,  Induslre,  to  the  effect  that 
it  would  have  been  dangerous  for  appellee, 
under  the  circumstances,  to  have  attempted 
^ther  to  Jump  off  of  the  moving  car  upon 
which  he  was  stationed,  or  to  have  ascended 
on  the  end  ladder,  was  relevant  to  the  issue 
of  contributory  negligence,  and  the  court, 
therefore,  committed  no  error  in  admitting 
tliis  testimony. 

[10]  Nor  do  we  think  the  court  committed 
any  error  of  which  appellant  can  complain 
relating  to  its  plea  that  appellee  was  a  ma- 
lingerer. Api>eUant  wais  permitted,  in  sup- 
port of  this  plea,  to  go  rather  fully  into 
an  accident  and  claim  of  injury  on  appellee's 
part  during  the  previous  year  on  the  T.  & 
B.  V.  Railway,  and  the  mere  exclusion,  re- 
gardless of  the  sufficiency  of  the  objection 
thereto,  of  the  statement  by  Dr.  M.  L.  Lang- 
ford  that  on  one  occasion  he  noticed  the 
plaintiff  go  across  the  street,  and  "noticed 
that,  in  walking  with  his  crutches,  his  crutch- 
es were  absolutely  useless  as  far  as  the  as- 
sistance plaintiff  was  getting  from  them," 
etc.,  will  not  authorize  us  we  think  to  re- 
verse the  Judgment.  The  answer  offered  par- 
takes of  the  nature  of  a  conclusion  of  the 
witness,  and,  as  we  view  the  record,  it  is  not 
clear  that  the  entire  issue  was  not  irrelevant. 

[II]  No  connection  whatever  between  the 
accidents  was  nhown,  nor  was  there  evidence 
offered  tending  to  show  a  settled  course  of 
action  or  system  on  appellee's  part  in  the 
maintenance  of  flctitioua  claims,  and  nothing 
seems  better  settled  than  that,  under  such  dr- 
cumstances,  an  Isolated  transaction  of  the 
kind  is  inadmissible  as  proof  that  on  the 
occasion  at  Issue  appellee  was  simulating  his 
Injuries. 


[12]  There  is  yet  another  reason  for  over- 
ruling appellant's  claim  of  error  in  the 
court's  rejection  of  the  written  report  of  an 
examination  of  appellee  at  the  time  of  his  in- 
juries on  the  T.  &  B.  V.  Hallway.  Dr.  A.  P. 
Hbward  was  permitted  to  testify,  as  a  wit- 
ness, that  on  the  occasion  he  referred  to  he 
examined  appellee  and:  failed  to  find  any  evi- 
dence of  injury,  and  the  mere  fact  that  ap- 
pellee on  the  trial  denied  that  Dr.  A.  P. 
Howard  made  any  such  examination  was  not 
such  an  Impeachment  of  the  witness  as  au- 
thorized in  his  corroboration  the  introduction 
of  the  report  made  by  him  at  the  time.  See 
McKensle  v.  Watson,  36  Tex.  Civ.  App.  235, 
81  8.  W.  1017 ;  Hardin  v.  F.  W.  ft  D.  C.  Ry. 
Co.,  49  Tex.  av.  App.  184,  108  S.  W.  490; 
Taliaferro  v.  Goudelock,  82  Tex.  621,  17  S.  W. 
792. 

[13]  Under  appellant's  twenty-fourth  as- 
signment of  error,  objection  is  urged  to  the 
action  of  the  court  in  permitting  appellee 
to  give  the  following  testimony:  "Excluding 
one  debt  of  $90  which  is  in  doubt,  the  ques- 
tion of  whether  I  owe  it,  I  owe  about  $115.  I 
am  indebted  to  Dr.  Langford  and  have  been 
off  and  on  since  my  child  was  bom ;  I  owe 
Jackson  &  Tatum  $6.  I  owe  Wilson  Bros. 
$17  or  $16,  I  am  not  positive.  I  owe  Mr.  Ira 
Wood  $2,  and  I  owe  HiUman  Bros.  $8.  I  may 
owe  $15  or  $20  around  the  place  there,  and 
this  W.  B.  Summers  debt  When  I  oi)ened 
up  business  down  there  I  bought  $121.  The 
Summers  debt  was  for  furniture,  and  I  paid 
on  that  up  to  the  time  of  the  fire,  and  have 
the  bills  to  show  it,  and  the  reason  why  I 
have  not  met  those  obligations  is  that  my 
wife  has  been  constantly  sick  and  in  awful 
bad  shape  for  the  last  two  years  and  a  half. 
Well,  I  have  been  crippled  for  seven  months 
— this  accident,  and  in  that  fire.  In  February 
last,  I  lost  over  $790,  and  this  past  February 
I  was  out  of  employment  for  two  months 
after  the  fire,  and  I  only  worked  four  days 
in  May  when  received  this  injury,  and  since 
then  I  have  been  unable  to  earn  any  money 
whatever  or  do  anything." 

It  appears  that  appellant  bad  offered  a 
number  of  witnesses  who  testified  to  the 
effect  that  appellee's  general  reputation  for 
truth  and  veracity  and  for  honesty  and 
integrity  was  bad  in  the  town  of  Mart,  where 
he  formerly  lived,  and  one  of  them,  at  least, 
on  cross-examination  by  appellee,  gave  names 
of  persons  whom  he  had  heard  so  state,  and 
testified  that  appellee  was  Indebted  to  him 
and,  as  reported,  to  some  or  aU  of  the  other 
persons,  and  that:  "I  think  Ills  (appellee's) 
reputation  is  bad  (>e<»use  he  won't  pay  his 
debts,  and  I  think  that  any  man  that  don't 
pay  his  honest  debts  is  a  bad  man."  It  seems 
that  appellee's  testimony  quoted  above  was 
admitted  in  explanation  of  such  impeaching 
testimony,  and  the  only  objections  thereto 
that  we  are  called  upon  to  consider  by  the 
propositions  submitted  under  the  assignment 
named  are:  First:  "In  a  suit  for  damages 
tor  personal  injuries,  it  la  error  to  admit 
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plalntUFs  testimony,  to  the  effect  that  he  Is 
poverty-stricken  and  has  been  unfortunate  In 
life"  Second:  "The  Introduction  of  Immate- 
rial and  Irrelevant  testimony  by  the  plaintiff 
does  not  Justify  the  admission  over  objection 
by  the  defendant  of  Improper  testimony  to 
explain  it."  The  proposition  first  quoted 
points  out  no  specific  «rror  and  Is  evidently 
too  general  to  require  consideration.  The 
second  proposition  Is  almost  if  not  quite  as 
general  as  the  first  in  that  it  entlr^  falls 
to  give  any  specific  reason  why  the  quoted 
testimony  Is  "improper." 

[14]  It  cannot  be  said  that  the  testimony 
developed  by  appellee  on  cross-examination 
of  appellant's  impeaching  witnesses  was  ei- 
ther immaterial  or  irrelevant  Oftentimes 
nothing  short  of  a  cross-examination  which 
compels  an  Impeaching  witness  to  state  both 
the  source  of  the  reports  to  which  he  testifies 
and  their  nature  will  enable  a  party  either  to 
test  the  correctness  of  the  impeaching  evi- 
dence or  to  protect  the  i)erson  assailed,  and 
it  has  uniformly  been  held  that  such  cross- 
examination  is  permissible. 

[IS]  Nor  can  It  be  said  that  under  no  cir- 
cumstances is  evidence  explanatory  of  im- 
peaching testimony  authorized.  On  the  con- 
trary, under  circumstances  and  with  limita- 
tions not  necessary  to  here  notice,  such  evi- 
d^ice  is  often  both  material  and  relevant 
See  St  L.  &  S.  W.  Ry.  Go.  of  Tex.  v.  Bry- 
son,  41  Tex.  Civ.  App.  245,  91  S.  W.  829; 
Roberts  v.  Commonwealth,  94  Ky.  499,  22 
S.  W.  846;  2  Wlgmore  on  Evidence,  §  112; 
Annis  V.  People,  13  Mich.  617.  So  that  we 
feel  unable  to  sustain  as  made  the  objections 
to  appellee's  testimony  now  under  considera- 
tion. Moreover,  other  testimony  of  like  gen- 
eral Import  was  admitted,  without  objection 
on  appellant's  part  That  appellee's  wife 
was  an  Invalid  was  testified  to  by  Dr.  Lang- 
ford  without  objection  and  the  wife,  herself, 
also  appeared  as  a  witness  and  teetlfled  to 
her  condition.  Evidence  was  admitted  with- 
out objection  that  the  plaintifTs  business  was 
burned  up  in  February,  1912,  and  that  he  had 
been  out  of  employment  up  until  a  little  while 
before  he  got  hurt  thus  raising  an  infer- 
ence of  an  inability  to  pay  his  debts  and 
hence  of  an  origin  for  his  ill  repute  that  was 
without  moral  turpitude.  In  view  of  all 
which,  we  think  the  twenty-fourth  assign- 
ment of  error  must  be  overruled. 

[18]  The  only  remaining  assignments  re- 
late to  certain  arguments  on  the  part  of  ap- 
pellee's counsel  in  his  closing  address  to  the 
jury,  and  to  an  alleged  excessiveness  in  the 
verdict  and  judgment  As  to  these  assign- 
ments, we  think  It  sufficient  to  say  that,  in 
the  case  of  at  least  two  of  the  arguments, 
the  court  in  answer  to  appellant's  objection 
expressly  instructed  the  jury  to  disregard 
them.  The  remaining  argument  as  to  which 
the  jury  were  not  so  Instructed,  as  indeed 
all  of  the  arguments,  went  not  to  the  issue 
of  liability,  but  to  the  amount  of  the  recov- 


ery only  and,  inasmuch  as  no  aastgnment 
raises  the  question  of  an  excess  in  the  ver- 
dict and  judgment  after  the  action  of  the 
court  In  requiring  a  remittitur,  we  think  the 
assignments  relating  to  the  argument  as  well 
as  that  ailing  an  excess  in  the  verdict 
should  at  all  events  be  now  overruled. 

We  conclude  by  stating,  as  before,  that  a 
careful  examination  of  the  record  discloses 
no  error  for  which  we  think  the  Judgment 
should  be  reversed,  and,  believing  that  the 
evidence  supports  the  material  issues  allied 
and  submitted,  It  is  ordered  that  the  Judg- 
ment be  affirmed. 


TEXAS  MIDLAND  R.  R.  v.  NELSON. 

(Court  of  Civil  Appeals  of  Texas.     Dallai. 

Dec.  6,  1918.    Rehearing  Denied 

Jan.  3,  1914.) 

L  Evidence  (§  117*)— Rklbvahct— Showiho 

BY  Other  Evidknce. 

In  an  action  for  the  value  of  a  borse,  vag- 
on,  and  harness  in  a  collision  at  a  crosKin; 
where,  though  a  witness  testified  that  some 
six  or  seven  years  before  the  aoddent  the  driv- 
er was  addicted  to  drink  and  when  drinkiiig 
wag  in  a  stupor  and  unconscious  of  what  he 
was  doing,  there  was  no  evidence  that  he  was 
intoxicated  at  the  time  of  the  accident  or  that 
he  was  addicted  to  drink  within  a  reasonable 
time  prior  to  the  accident  and  the  witness  who 
found  a  bottle  of  wliisky  among  the  debris  of 
the  wagon  was  two  blocks  from  the  accident 
when  it  happened,  evidence  as  to  the  findiDg 
of  such  bottle  was   properly  excluded. 

[Ed.   Note. — For  other  cases,   see  Evidence, 
Cent  Dig.  i  136;    Dec.  Dig.  {  117.*] 

2.  TBIAt     (I    191*)— IWSTRUCIIONS— PBOVmd 

or  Jdbt. 

In  an  action  for  injuries  to  property  sus- 
tained in  a  crossing  accident  an  instmction 
that  if  some  one  warned  the  driver  of  the  ap- 
proaching train,  and  if  he  heard  the  warning 
and  could  have  stopped  in  time  to  have  pre- 
vented the  accident  but  failed  to  do  so,  to  find 
for  defendant  was  properly  refused  even  if 
otherwise  proper,  since  it  made  the  failure  to 
need  such  warning  negligence  per  se,  while  it 
would  not  constitute  negligence  unless  an  ordi- 
narily prudent  person  under  all  the  facta  and 
circumstances  would  have   observed  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  307,  308;   Dec.  Dig.  §  191.*] 

3.  Railboads  (§  351*)— CaossiNo  Accidents 
—Actions— iNSTBUcnoNB. 

In  an  action  for  injury  to  property  in  a 
crossing  accident,  an  instruction  that  if  the 
engineer  believed  that  plaintiff's  driver  saw  the 
approaching  train  and  believed  that  he  wonld 
stop,  and  if  when  he  attempted  to  cross  the 
engineer  did  all  he  could  to  prevent  the  injni?. 
to  find  for  defendant  was  properly  refused 
where  there  was  evidence  that  the  driver's 
view  of  the  crossing  was  obstructed  by  de- 
fendant's cars  on  a  siding,  since  it  permitted 
the  jury  to  find  for  defendant  even  though  the 
driver  went  u^on  the  track  as  the  result  of  de- 
fendant's negligence. 

"[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1193-1211,  1213-1215;  Dec.  Dig. 
«  351.*] 

Appeal    from    Kaufman    County    Court; 
James  A.  Cooley,  Judge. 
Action  by  J.  R.  Nelson  against  the  Texas 
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Midland  Ballroad.     Jadgment  for  jdalntlff, 
and  defendant  appeals.  .Affirmed. 

H.  0.  Coke  and  S.  W.  Marshall,  both  of 
Dallas,  and  Dashlell,  Cmmbaagh  &  CkK>n,  of 
Terrell,  for  appellant  Ed.  B.  Bumpass,  of 
Terrell,  for  appellee. 

BASBUBT,  J.  The  appellee  sned  appel- 
lant in  the  court  below  for  9200,  alleged  to  be 
the  value  of  a  horse,  wagon,  and  harness 
destroyed  by  appellant  in  a  collision  in  the 
town  of  Terrell  at  the  intersection  of  appel- 
lant's road  and  Moore  avenue,  a  public  high- 
way, between  appellant's  train  and  appellee's 
wagon  while  being  driven  by  John  Wiggins. 
The  grounds  of  negligence  alleged  by  appel- 
lee, the  defenses  urged  by  appellant,  and  the 
evidence  adduced  upon  Ixial  of  the  case  are 
substantially  identical  with  those  set  out  in 
our  opinion  delivered  November  29,  1913,'  in 
the  case  of  Texas  Midland  Ballroad  v.  John 
Wiggins,  161  S.  W.  445,  not  yet  officially  re- 
ported, which  are  adopted  as  a  part  of  this 
opinion,  except  where  departed  from.  Wig- 
gins was  appellee's  driver,  and  the  opinion 
referred  to  disposes  of  an  appeal  taken  by  ap- 
pellant in  this  case  from  a  Judgment  for 
Wiggins  for  damages  for  injuries  sustained 
by  Wiggins  in  said  collision,  which  at  the 
same  time  destroyed  the  property  herein  sued 
for.  Upon  trial  of  this  case  appellee  recover- 
ed verdict  for  $160. 

The  issues  raised  on  this  appeal  by  appel- 
lant under  authority  of  its  first,  second,  third, 
fourth,  fifth,  seventh,  and  eighth  assignments 
of  error  are  decided  adversely  to  appellant 
in  the  Wiggins  Case,  and  for  Uiat  reason  we 
will  not  discuss  them  here. 

[1]  On  the  trial  of  the  Wiggins  Case  ap- 
Iiellant  offered  to  prove  by  its  witness  Clark 
the  presence  of  a  bottle  containing  whisky  in 
the  wagon  driven  by  Wiggins  in  substantia- 
tion of  the  allegation  that  Wiggins  was  drunk 
on  the  morning  of  the  accident  and  appeared 
drowsy  and  careless  on  approaching  the 
crossing  where  the  collision  occurred.  There 
we  held  that  no  proof  having  been  offered 
that  Wiggins  was  intoxicated  at  the  time 
of  the  accident,  and  the  witness  who  found 
the  bottle  being  two  blocks  from  the  accident, 
and  the  bottle  being  found  among  the  debris 
of  the  wagon  after  it  was  demolished,  the 
proof  was  too  remote.  On  the  trial  of  this 
case  tlie  same  witness  was  offered,  the  Jory 
withdrawn,  and  the  witness  examined,  who 
testified,  as  he  did  on  the  trial  of  the  Wiggins 
Case,  of  finding  the  bottle  containing  whisky, 
and  then  testified  that  Wiggins  was  once  in 
his  employ  for  a  period  of  a  year,  during 
which  time  he  was  a  whisky  "fiend"  or 
"worm,"  and  when  drinking  was  in  a  stupor 
and  in  substance  unconscious  of  what  he  was 
doing.  On  cross-examination  witness-  said  it 
Iiad  been  six  or  seven  years  since  he  employ- 
ed Wiggins,  since  which  time  he  had  seen  him 
dally,  with  occasional  lapses,  but  had  never 
seen  him  intoxicated  during  said  period  of 
161  S.W.-«9 


years,  nor  had  he  seen  him  In  the  stupid 
condition  described  by  witness,  nor  did  wit- 
ness see  him  drinking  prior  to  or  at  the  time 
of  accident  The  court  declined  to  permit 
the  witness  to  testify  as  above  Indicated  to 
the  Jury.  The  court's  action  Is  assigned  as 
error.  We  are  of  opinion  that  the  facts  above 
detailed  do  not  in  any  respect  cure  the  ob- 
jection found  by  us  on  trial  of  the  Wiggins 
Case.  It  is  clear  that  in  the  absence  of  other 
facts  or  circumstances  having  some  reason- 
able proximity  to  the  time  of  the  accident 
indicating  the  drink  habit  on  the  part  of 
Wiggins,  and  in  the  absence  of  any  definite 
fact  or  circumstance  tending  to  prove  drunk- 
enness on  the  day  of  the  accident  evidence 
that  six  or  seven  yearb  ago  he  was  addicted 
to  drink  would  also  be  speculative  and  re- 
mote, and  hence  Inadmissible  in  suppoH  of 
the  allegation  of  drunkenness,  and  insufficient 
to  support  a  charge  upon  such,  issue. 

[2]  The  court  did  not  err  in  refusing  to 
instruct  the  Jury  as  requested  by  appellant 
that  If  some  one  warned  Wiggins  of  the  ap- 
proaching train  by  halloaing  to  him  and  he 
heard  the  warning  and  could  have  stopped 
his  horse  in  time  to  have  prevented  the  ac- 
cident but  failed  to  do  so,  to  then  find  for 
appellant  Aminming  the  facts  raised  the  is- 
sue covered  by  this  charge,  and  conceding  the 
right  of  appellant  to  have  the  facts  consti- 
tuting its  defense  grouped,  yet  an  analysis  of 
the  charge  discloses  that  the  failure  to  heed 
the  warning  is  made  negligence  per  se,  while 
the  correct  rule  is  that  Wiggins  should  have 
observed  the  warning,  if  the  Jury  believed 
that  an  ordinarily  prudent  person  under  all 
the  facts  and  circumstances  would  have 
done  so. 

[3]  The  tenth  and  eleventh  assignments  of 
error  complain  in  substance  of  the  refusal  of 
the  court  to  instruct  the  Jury  that  If  appel- 
lant's engineer  believed  that  Wiggins  saw  the 
approaching  train  and  believed  that  he  would 
stop  and  not  attempt  to  cross  the  track, 
and  that  when  he  did  attempt  to  cross  the  en- 
gineer did  all  he  could  do  to  prevent  the  in- 
Jury,  to  then  find  for  appellant  Without  at- 
tempting a  discussion  at  length  of  this  issue, 
we  are  of  opinion  that  it  is  sufficient  to  say 
that  the  charge  should  not  have  been  given. 
It  Ignored  and  withdrew  from  the  Jury  a 
consideration  of  the  duties  Imposed  by  law 
upon  appellant  under  the  issues  made  by 
appellee.  It  permitted  the  Jury  to  find  for  the 
appellant  even  though  Wiggins  got  upon  the 
track  as  the  result  of  the  negligence  of  ap- 
pellant The  evidence  sustained  the  finding 
of  the  Jury  that  Wiggins  was  placed  In  a 
position  of  danger  because  his  view  of  the 
crossing  was  obstructed  by  appellant's  cars 
on  a  siding.  Whether  this  was  true  or  not, 
it  was  In  evidence  before  the  Jury,  and  if  the 
Jury  believed  it  as  the  verdict  indicates,  the 
effect  of  the  charge  would  have  been  to  tell 
the  Jury  that  even  though  he  was  In  a  posi- 
tion of  danger  brought  about  by  the  negll- 
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genoe  of  appeUant,  nererthelesB  appellant 
would  not  be  liable  If  its  engineer  beUeved 
he  was  not  In  a  position  of  danger  or  did  all 
be  coold  to  prevent  tbe  accident  when  Wlg- 
glnsf  danger  was  apparent  and  when  It  was 
too  late  for  Wiggins  to  avoid  the  coUlslon. 
Tbe  Judgment  Is  affirmed. 


SOUTHWESTERN    LAND    CORPORATION 

V.  NEESB. 
(Court  of  Civil  Appeal*  of  Texas.    San  Anto- 
nio.   Dee.  10,  1813.) 

1.  JusncBS  or  ihx  Pxack  (i  147*)— Apfbai<— 
Dboisions  Rktixwabix. 

Under  Rev.  Civ.  St  1911,  art  2893,  re- 

?nlriiig  appeals  from  JnBtice'a  court  to  be  per- 
ected  within  10  days  from  tbe  date  of  the 
Judgment,  and  article  747,  providing  that  a 
writ  of  certiorari  to  review  a  judgment  of  a 
Justice  of  the  peace  shall  not  be  granted  more 
than  90  day*  after  the  date  of  tne  Judgment, 
no  appeal  could  be  taken  from  an  order  refus- 
ing to  enter  nunc  pro  tunc  an  order  setting 
aside  a  judgment  granted  more  than  two  years 
before,  ana  granting  a  new  trial,  since  the 
statute  does  not  permit  tbe  county  court  to 
entertain  an  appeal  for  the  sole  purpose  of 
deciding  whether  such  order  should  have  been 
entered  nunc  pro  tunc,  and,  if  the  appeal 
brought  up  the  entire  case,  the  application, 
however  unfounded,  and  whensoever  made, 
would  have  the  effect  of  a  motion  for  a  new 
trial  ffled  within  the  time  prescribed  by  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  488-601;   Dec.  Dig. 

2.  JUBTICKS  or  THS  Pbaox  (i  148*)— Afpbai^ 
Dkcisionb  Rkvtewablk. 

When  a  Judgment  nunc  pro  tunc  is  enter- 
ed by  a  justice  of  the  peace,  it  becomes  the 
final  Judgment  of  the  coart  and  an  appeal  may 
be  taken  therefrom,  and  a  revision  of  the  en- 
tire proceedings  had. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  S02;  Dec  Dig.  i  148.*] 

8.  Juanoxs  or  xhk  Fkack  (|  162*>— Apfxait- 

Erracrr. 

An  appesl  from  a  Judgment  of  the  Justice's 
court  annuls  the  Judgment 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  600,  603,  605 ;  Dec 
Dig.  i  162.*] 

Appeal  from  Bexar  County  Court;  John 
H.  Clark,  Judge. 

Action  by  0.  Ij.  Neeae  against  the  Soutb- 
westem  Land  Corporation.  From  a  Judg- 
ment of  the  county  court  dismissing  an  ap- 
peal from  Justice's  court,  defendant  appeals. 
Affirmed. 

Searcy  *  Browne,  of  Ban  Antonio,  for  a» 
pellant 

MOURSUND,  J.  On  November  15,  1910, 
O.  L.  Neese  recovered  a  Judgment  by  de- 
fault In  tbe  Justice's  oonrt  against  the  South- 
western Land  Corporation  for  |185,  although 
there  was  an  answer  on  file.  On  December 
16,  1812,  the  defendant  filed  a  motion  alleg- 
ing that  tbe  Justice  of  the  peace  who  had 
rendered  the  Judgment,  but  was  no  longer  In 
office,  had,  during  the  term  at  which  the  Judg- 


ment was  rendered,  set  the  same  aside;  auA 
granted  a  new  trial,  but  such  order  bad  not 
been  entered,  wherefore  defendant  prayed 
that  the  same  be  entered  nunc  pro  tunc  as  of 
date  November  16,  1910.  This  motion  was, 
on  December  28,  1912,  denied  by  tbe  then 
Justice  of  the  peace  after  hearing  evldoice, 
to  which  ruling  defendant  excepted,  and 
gave  notice  of  appeal  to  the  county  oonrt  for 
dvll  cases.  Appeal  bond  was  filed  Decem- 
ber SO,  1912.  The  oonn^  oonrt  for  dvll  cas- 
es dismissed  the  appeal  for  want  of  Juris- 
diction, whereupon  an  appeal  to  this  court 
was  duly  perfected. 

[1,  2] 'There  la  only  one  qoeetlon  to  be  de- 
termined upon  this  appeal,  and  that  la  wheth- 
er the  county  court  erred  In  dismiaBing  Oie 
appeal  from  the  Justice's  court  for  want  of 
Jurisdiction.  The  appeal  to  tbe  county  court 
la  from  an  order  entered  two  years  later  than 
the  Judgment,  by  which  order  the  Justice's 
court  refused  to  enter  nunc  pro  tunc  an  or- 
der setting  the  Judgment  aside.  When  a 
Judgment  nunc  pro  tunc  la  entered.  It  be- 
comes the  final  Judgment  of  the  court,  and 
an  appeal  may  be  tahen  therefrom,  and  a  re- 
vision of  the  entire  proceedings  bad.  But 
this  was  not  an  appeal  from  a  Judgment  en- 
tered nunc  pro  tunc,  but  from  an  order  re- 
fusing to  enter  nunc  pro  tone  an  order  set- 
ting aside  a  final  Judgmait  Our  atatatea 
provide  two  methods  of  securing  an>dlate 
revision  of  a  Justice's  court  Judgment;  one 
is  by  certiorari,  the  other  by  an  appeal  In 
this  case  no  appeal  was  perfected  within  the 
time  prescribed  by  arttde  2888,  Revised  Stat- 
utes 1911,  nor  was  any  writ  of  certiorari  pro- 
cured within  the  time  prescribed  by  artlde 
747. 

[S]  When  Oie  county  court  acquires  appe- 
late Jurisdiction,  the  trial  in  such  case  Is  de 
novo.  Article  1950,  Revised  Statutes  1911. 
An  appeal  from  a  Judgment  of  the  Justice's 
court  annuls  the  Judgment  Jordan  r.  Moon; 
65  Tex.  863 ;  Railway  Co.  t.  Mosty,  8  Tez. 
av.  App.  880,  27  a  W.  1057;  Harter  v. 
Curry,  101  Tex.  187,  106  S.  W.  988. 

In  this  case  the  Judgment  Itself  was  not 
appealed  from  In  either  of  the  methods 
prescribed  by  statute.  If  an  appeal  from  an 
order  refusing  to  enter  nunc  pro  tunc  an 
order  setting  aside  a  Judgment  carries  to  tbe 
county  court  the  entire  case,  then  an  ap- 
plication for  such  an  order,  however  un- 
founded, would  have  all  tbe  effect  of  a  mo- 
tion for  new  trial  filed  within  the  time  pre- 
scribed by  statute,  and  overruled  during  the 
term,  although  such  application  was  filed 
long  after  the  term  of  court  expired.  On 
the  other  hand,  our  statute  does  not  pomit 
the  county  court  to  entertain  an  amieal  fi>r 
the  sole  purpose  of  deciding  whether  an  or- 
der should  have  been  entered  nunc  pro  tone 
setting  aside  a  final  Judgment  of  the  Jus- 
tice's court  The  county  court  cannot  enter 
the  order,  nor  can  it,  as  an  appellate  court, 
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order  fbe  jntitloe^s  court  to  enter  the  sama 
It  le  dear  that  the  coonty  court  did  not  ac- 
gnlie  Jurisdiction  of  the  case,'  and  that  the 
court  was  correct  In  dismissing  the  attempt- 
ed appeal. 

We  have  omitted  to  state  any  of  Oie  facts 
bearing  upon  the  merits  of  the  controversy 
whether  the  Justice  of  the  peace  should  have 
entered  the  order  nunc  pro  tunc,  because  the 
only  question  for  us  to  determine  was  wheth- 
er the  county  court  acquired  Jorisdlctlon  by 
the  attempted  appeal 

The  Judgment  is  affirmed. 


BALCH  at  aL  T.  SAN  ANTONIO,  F.  &  N.  B. 

CO. 
(Court  of  Ova  Appeals  of  Texas.    San  Anto- 

nia    Dec.  20, 1913.) 
BmiranT  DouAiir  (t  172*)— Jubisdiohoh  or 

OOUBTS— COUHTT  GOTTBT. 

A  county  court  has  jurisdiction  in  matters 
of  eminent  domain,  sucn  jurisdiction  not  be- 
ing taken  away  by  Acts  32d  Leg.  c.  24,  dimin- 
isning  the  jurisdiction  of  tbe  county  court  of 
Kendall  county. 

nSd.  Note.— For  other  cases,  see  Bmlnent 
Domain.  Cent.  Dig.  if  470-472;  Dec.  Dig.  | 
172.*] 

BrroT  to  Kendall  County  Court;  T.  W. 
Lanhon,  Judge. 

Action  by  the  San  Antonio,  Fredericksburg 
tt  Northern  Ballroad  Company  against  Alice 
Balch  and  another.  Judgment  dismissing 
the  proceeding.  Defendants  bring  error. 
Beyersed  and  remanded. 

Kampmann  ft  Bumey,  of  San  Antonio,  for 
plaintiffs  In  error. 

CABL,  J.  This  suit  was  instituted  In  the 
county  court  of  Kendall  county  by  the  San 
Antonio,  Fredericksburg  ft  Northern  Ballroad 
Company,  defendants  In  error,  against  Alice 
Balch  and  B.  J.  Beall,  plaintiffs  In  error,  to 
condemn  a  strip  of  land  for  right  of  way  for 
the  railway  company  over  the  land  of  plain- 
tiffs In  error  in  that  county.  Commissioners 
were  appointed  as  provided  by  law  and  made 
their  award,  to  which  award  objections  were 
filed  by  plaintiffs  in  error.  The  court  there- 
upon dismissed  said  cause,  upon  the  ground 
that  the  Thirty-Second  Legislature  of  Texas 
(General  Laws  1911,  page  30),  had  diminished 
the  Jurisdiction  of  the  county  court  of  Ken- 
dall county  so  as  to  deprive  It  of  the  power 
to  act  In  matters  of  this  kind.  The  Judgment 
of  dismissal  of  said  cause  has  been  brought 
to  this  court,  by  plaintiffs  in  error  for  re> 
riew,  and  is  assigned  as  error. 

The  Supreme  Court  of  this  state  has  di- 
rectly passed  upon  this  question  In  the  case 
of  Southern  Kansas  By.  Co.  of  Texas  ▼. 
Vance,  104  Tex.  90,  183  S.  W.  1043,  in 
wUch  it  is  held  that,  while  the  general  dvil 
and  criminal  Jurisdiction  of  the  county  court 
may  be  diminished  or  taken  away.  It  still 


retains  Its  powers  and  Jnilsdlctlon  In  matters 
of  eminent  domain.  -  This  b^ng  true,  it  be- 
comes our  duty  to  reverse  the  Judgment  of 
the  lower  court  dismissing  this  case,  and  to 
remand  the  cause  for  trial,  which  U  accord- 
ingly done. 
Beversed  and  remanded. 


WESTBBN  UNION  TELBGBAPH  CO.  v. 

KEBSTEN. 

(Court  of  (SvH  Appeals  of  Texas.    Galveston. 

Dec.  22.  1913.) 

On  motion  for  rehearing.    Motion  overruled. 
For  former  opinion,  see  161  S.  W.  868. 

PliBASANTS,  O.  J.  In  an  able  motion  for 
rehearing  filed  by  counsel  for  appellee,  It  is 
very  earnestly  insisted  that  this  court  erred 
In  the  opinion  heretofore  filed  herein  in  hold- 
ing that  tlie  charge  given  the  Jury  by  the 
trial  court  was  erroneous  in  the  respects 
stated  in  said  opinion. 

We  adhere  to  our  conclusion  that  the 
cfaai^  was  Incorrect;  but  we  agree  with 
counsel  that  the  orrors  In  the  charge  pointed 
out  in  said  opinion  are  not  such.  In  view  of 
the  evidence  in  the  case,  as  would  require  a 
reversal  of  the  Judgment  We  reversed  the 
Judgment  because  we  concluded  that  the  evi- 
dence failed  to  show  that  appellee  could  have 
been  present  at  his  brother's  funeral  If  the 
telegram  had  been  promptly  d^vered,  and 
the  errors  in  tbe  charge  were  only  pointed  out 
for  the  puriKwe  of  preventing  their  repeti- 
tion upon  another  trial. 

The  motion  for  rehearing  is  overruled. 


TAFOLLA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  10, 
1913.) 

1.  WKAFONS  (I  13»)  —  CABBTIWa  —  JUBTIFIOA- 
TION. 

The  rule  that,  where  a  person  going  about 
his  usual  bnainesB  is  informed  that  unknown 
persons  will  likely  assault  him  or  have  threat- 
ened to  do  so.  he  may  prepare  for  his  defense 
will  not  justify  a  person  who  on  election  day 
is  interesting  himself  in  the  candidacy  of  anoth- 
er, and  who  several  times  during  the  day  is  tak- 
en by  officers  from  within  tbe  inhibited  limits 
near  the  polls,  in  carrying  a  pistol,  even  though 
he  had  reason  to  believe  from  assaults  made 
on  others  that  he  was  likely  to  be  assaulted. 

[Ed.  Note. — ^For  other  cases,  see  Weapons, 
Cent.  Dig.  U  16,  17;   Dec.  Dig.  i  13.*] 

2.  CaiiaNAi.  Law  (I  829*)— Tbiai^— Betubai. 

or  iNSTBTTCnONS  COVEBBD. 

In  a  prosecution  for  carrying  a  pistol,  it 
was  not  error  to  refuse  instructions  covered  by 
those  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;   Dec.  Dig.  i  829.*] 

Appeal  from  Bexar  County  Court;  J.  B. 
Davis,  Judge. 

Pete  Tafolla  was  convicted  of  carrying  a 
pistol,  and  appeals.    Affirmed. 

O.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 
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DAVIDSON,  3.  Appellant  was  conTlcted 
for  carrying  a  pistol. 

The  facts  show  that  there  was  an  election 
In  San  Antonio  somewhat  exciting  In  Its  na- 
ture and  a  little  strenuous;  the  election  be- 
ing held  for  the  selection  of  a  mayor  of  that 
city.  Tlie  state's  case  Is  to  the  effect  that 
on  the  13th  of  May,  the  day  of  the  election, 
Mock  was  a  policeman  on  duty  at  election 
poll  No.  14,  which  was  at  the  corner  of  West 
Commerce  and  Pinto  streets.  The  witness 
saw  a  -crowd,  In  which  there  seemed  to  be  a 
flght,  at  the  corner  of  two  streets,  and  went 
to  the  scene  of  the  trouble,  and  saw  defend- 
ant standing  on  the  ground  near  a  buggy, 
saw  him  get  in  the  buggy,  and  some  one  In- 
formed him  that  be  had  a  pistol.  Thereupon 
he  searched  defendant,  and  took  a  pistol 
from  his  pants  pocket — a  small  automatic 
pistol.  Morales  testified  that  defendant  had 
been  to  election  precinct  No.  14,  at  the  corner 
of  West  Commerce  and  Pinto  streets,  a  num- 
ber of  times  during  the  morning,  and  was 
loud  and  boisterous,  and  was  put  out  of  the 
poll  limits  several  times.  In  the  evening  he 
came  back  in  his  buggy  and  stopped  at  the 
comer  of  West  Houston  and  Pinto  streets,  a 
block  from  the  poll,  and  began  to  hurrah, 
saying,  "Oh,  we  got  them  beat;"  and  witness 
went  up  to  him  and  said,  "If  you  think  you 
have  us  beat,  why  don't  you  bet  your  mon- 
ey?" "He  said  he  did  not  care  to  bet;  that 
he  did  not  have  money.  I  told  him  he  was 
afraid  to  bet  He  said,  'Your  crowd  has  the 
money,  and,  if  you  win  the  election,  you  will 
buy  it'  I  called  him  a  liar.  He  was  In  his 
buggy.  He  grabbed  his  whip,  and  I  grabbed 
it  away  from  him,  and  he  ran  his  hand  in 
his  pocket  as  he  got  out  of  the  buggy  and 
pulled  a  pistol  out  of  his  pocket  The  crowd 
prevented  further  trouble,  and  a  policeman 
arrested  defendant,  and  took  his  pistol." 
This  witness  was  a  supporter  of  the  ticket 
headed  by  Clinton  G.  Brown,  and  defendant 
was  a  supporter  of  the  ticket  headed  by  Jos- 
eph Ryan;  they  being  the  opposing  candi- 
dates for  mayor.    This  Is  the  state's  case. 

Appellant  testified  that  he  was  a  supporter 
of  Ryan  for  mayor ;  that  he  was  afraid  he 
was  going  to  be  assaulted  by  supporters  of 
Brown;  that  he  had  been  told  by  three  or 
four  different  parties  he  was  In  danger  of 
being  assaulted;  that  other  Ryan  men  had 
been  assaulted,  and  he  wished  to  protect 
himself  from  any  unlawful  attack  upon  his 
person;  he  asked  a  deputy  United  States 
marshal  for  permission  to  carry  a  pistol,  but 
could  not  get  the  permit  and  on  election  day 
he  put  the  pistol  in  the  bottom  of  his  buggy 
between  his  feet  and  the  dashboard,  and  put 
a  newspaper  over  it ;  that  he  was  working  on 
that  day,  going  from  poll  to  poll  in  the  city 
to  see  that  the  Ryan  men  voted,  and  to  get 
them  out  to  vote ;  his  voting  poll  was  No.  6 ; 
that  he  went  with  Mr.  Poston  from  poll  No. 
16  In  his  buggy  to  poll  No.  14,  at  the  corner 
of  West  Commerce  and  Pinto  streets;  that 
he  was  going  to  poll  No.  6,  and  poll  No.  14 


was  six  or  eight  Modes  out  of  his  direct  way 
to  No.  6 ;  that  he  stopped  his  buggy  a  Mode 
away  at  the  comer  of  West  Houston  and  Pin- 
to streets ;  that  Poston  got  out  of  the  buggy, 
and  Joe  Morales  offered  to  bet  Uiat  Brown 
would  win.  "I  told  him  I  did  not  want  to 
bet;  he  seemed  mad,  and  when  I  would  not 
bet  he  slapped  at  me  hard,  and  then  grabbed 
my  whip,  and  I  got  hold  of  the  whip,  and  be 
broke  it  I  then  reached  down  In  my  buggy 
and  got  my  pistol,  and  just  got  out  of  the 
buggy,  and  the  crowd  got  bold  of  Morales, 
and  I  put  the  pistol  in  my  pocket,  and  was 
getting  back  in  the  buggy  when  the  police- 
man arrested  me,  and  found  the  pistol  In 
my  pocket"  On  cross-examination  he  testi- 
fied :  "Some  three  or  four  parties  told  me  I 
was  in  danger ;  one  of  them  was  Sim  Guer- 
ra.  I  don't  remember  the  name  of  any  other 
who  told  me,  or  when  I  was  told."  Poston 
testified  that  he  was  in  the  buggy  with  de- 
fendant on  day  of  city  election;  that  when 
on  the  way  to  box  No.  6  he  saw  the  pistol  on 
the  bottom  of  the  buggy  between  defendant's 
feet  and  the  dashboard,  and  that  it  was 
still  in  the  buggy  when  they  got  to  West 
Houston  and  Pinto  streets,  when  he  immedi- 
ately got  out,  and  did  not  see  the  commence- 
ment of  the  difficulty;  that  paper  was  over 
pistol  part  of  the  time.  Guerra  testified  that 
he  never  at  any  time  told  defendant  he  was 
going  to  be  attacked,  or  that  he  was  in  dan- 
ger of  being  attacked.  "This  was  at  my 
house  while  I  was  in  bed  suffering  from  an 
assault  I  was  beat  over  the  head  with  a 
plstoL"    This  is  the  statement  of  facta. 

[1]  There  were  quite  a  number  of  charges 
given  and  refused  which  seem  to  present  the 
case  pretty  generally  and  fairly  well.  Ttere 
were  quite  a  number  of  exceptions  reserved 
by  bills,  the  first  of  whidi  is,  in  substance, 
as  follows :  Defendant  offered  to  prove  that 
a  party  of  Brown  supporters  in  the  dty  elec- 
tion assaulted  with  knife  and  pistol  one  of 
the  partisan  supporters  of  Ryan  for  mayor, 
and  then  on  the  same  night  a  party  of  Brown 
supporters  invaded  the  west  side  headquar- 
ters of  the  Ryan  supporters,  and  then  and 
there  assaulted  and  beat  up  with  pistols  a 
number  of  Ryan  supporters,  which  was  of- 
fered to  show  that  the  defendant  had  reasons 
to  believe  the  warnings  he  had  received  as 
to  his  danger  of  attack  from  unknown  per- 
sons to  be  true,  and  his  Inability  to  protect 
himself  against  such  assault  by  having  a 
number  of  unknown  persons  arrested  by  le- 
gal process.  The  county  attorney  objected  to 
this  testimony,  for  the  reason  that  the  fights 
and  riots  of  others  could  not  Justify  defend- 
ant in  carrying  a  pistol,  and  was  irrelevant 
and  immatcarial  to  the  case.  Unda  the  facts 
of  this  case  we  are  of  the  opinion  the  court 
was  correct  in  excluding  this.  Taken  in 
connection  with  the  evidence  as  given  by  the 
defendant  himself  it  was  not  error.  He 
shows  that  he  was  working  that  day  over 
the  dty,  going  from  one  imlllng  place  to  an- 
other In  the  interest  of  the  Ryan  ticket 
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Tbls  he  bad  a  right  to  do.  Every  citizen  has  | 
a  right  to  electioneer  for  his  side  of  the  ques- 
tion or  for  any  candidate  he  sees  proper  to 
Indorse  or  desires  to  see  elected;  but  this 
would  not  Justify  him  in  carrying  a  plstoL 
If  appellant  was  anticipating  an  attack  from 
unknown  parties,  under  the  decisions  of  our 
court  he  would  be  Justified  In  carrying  some 
weapon  of  defense,  if  the  threatened  attack 
was  of  'such  a  nature  as  would  authorize 
blm  to  believe  that  his  person  or  his  life  was 
In  danger;  but  in  this  case  appellant  was 
going  about  the  dty  from  place  to  place  for 
electioneering  purposes,  and  seemed  from  the 
testimony  little  enthusiastic,  and  on  more 
than  one  occasion  was  taken  by  the  oflScera 
from  within  the  inhibited  limits,  and  where 
he  should  not  have  been.  Under  these  cir- 
cumstances we  believe  the  court's  ruling  was 
correct,  and  this  testimony  was  not  author- 
ized. 

[2]  There  were  several  charges  asked  by 
the  defendant  which  were  refused  by  the 
court ;  but  we  are  of  opinion  that  the  charge 
given  by  the  court  and  requested  instruc- 
tions given  BUflBdently  presented  any  de- 
fense that  he  was  Justly  entitled  to  have  sub- 
mitted. This  requested  charge  was  given: 
"You  are  instructed  that,  tf  the  defendant 
carried  a  pistol  in  his  buggy  at  the  bottom 
thereof  near  the  dashboard,  then  yon  will  de- 
termine from  the  law  given  you  in  the  court's 
charge  whether  or  not  the  same  was  on  or 
about  the  person  of  defendant  And  if  the 
same  was  not  on  or  about  his  person,  you 
should  acquit  the  defendant,  and  upon  this 
question,  if  yon  have  a  reasonable  doubt, 
you  will  find  defendant  not  guilty." 

Another  requested  charge  was  given,  as  fol- 
lows :  "If  you  find  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  Pete 
Tafolla,  did,  In  Bexar  county,  Texas,  on  or 
about  the  time  alleged  in  the  information, 
carry  on  or  about  his  person  a  pistol,  and 
that  at  the  time  the  defendant  did  not  then 
have  a  reasonable  ground  for  fearing  an  un- 
lawful attack  upon  his  person,  and  that  the 
danger  of  such  attack  was  so  Imminent  and 
threatening  as  not  to  admit  of  the  arrest  of 
the  party  or  parties,  if  any,  about  to  make 
such  attack  upon  him,  by  legal  process,  then 
you  wUl  find  the  defendant  gnllty,  and  as- 
sess his  punishment  by  a  fine  of  not  less  than 
$100  nor  more  than  $200,  or  by  confinement 
in  the  county  Jail  for  any  period  of  time  not 
less  than  30  days  nor  more  than  12  months, 
or  by  both  such  fine  and  imprisonment  In 
the  discretion  of  the  Jury." 

The  Jury  was  further  charged,  at  the  re- 
quest of  the  defendant,  that  the  burden  of 
proof  is  on  the  state  of  Texas  to  prove  be- 
yond a  reasonable  doubt  that  the  defend- 
ant did,  in  Bexar  county,  Texas,  at  or  about 
the  time  stated  in  the  information,  carry  on 
or  about  his  person  a  pistoL 

The  following  charge  was  also  asked  by  ap- 
pellant and  given:  "The  law  of  this  state  per- 
mits a  citizen  to  cany  on  or  about  his  pw- 


son  a  pistol  whenever  he  has  reasonable 
grounds  for  fearing  an  unlawful  attack  upon 
his  person,  and  the  danger  is  so  imminent 
and  threatening  as  not  to  admit  of  the  ar- 
rest of  the  party  or  parties  about  to  make 
the  attack  on  him,  upon  legal  process.  There- 
fore, even  if  you  should  find  that  the  de- 
fendant did  have  and  carry  on  or  about  his 
person  a  pistol.  In  Bexar  county,  Texas,  at 
or  about  the  time  charged  in  the  information, 
if  you  further  find  that  the  defendant  then 
had  reasonable  ground  for  fearing  an  unlaw- 
ful attack  upon  bis  person,  and  that  the  dan- 
ger was  so  imminent  and  threatening  as  not 
to  admit  of  the  arrest  by  legal  process  of  the 
party  about  to  make  such  attack,  then  you 
will  find  the  defendant  not  guilty." 

The  foUovring  charge  was  also  asked  by 
appellant  and  given :  "In  all  criminal  prose- 
cutions the  defendant  is  presumed  to  be  in- 
nocent until  his  guilt  is  established  by  the 
state  beyond  a  reasonable  doubt  In  this  case 
you  are  instructed  that  the  burden  is  upon 
the  state  to  prove  the  guilt  of  defendant  be- 
yond a  reasonable  doubt,  and,  if  you  have  a 
reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant, you  will  give  him  the  benefit  of 
that  doubt  and  find  him  not  guilty.  Tou  are 
the  exclusive  Judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  to  be  given  to 
their  testimony;  but  you  are  bound  to  re- 
ceive) the  law  from  the  court  as  it  is  herein 
given  you,  and  be  governed  thereby." 

The  following  charge  was  asked  but  re- 
fused: "If  you  find  from  the  evidence  that 
the  defendant,  at  the  time  and  place  mention- 
ed in  the  information,  had'  a  pistol  lying  in 
the  bottom  of  a  buggy  in  which  he  was  then 
and  there  sitting,  and  that  upon  apprehend- 
ing an  attack  upon  his  person,  if  any  he  did 
so  apprehend,  he  took  the  pistol  in  his  hand 
with  the  intuition  of  resisting  such  attack, 
then  you  are  instructed  that  under  such  cir- 
cumstances the  defendant  would  not  be 
guilty,  and,  if  you  so  find  the  facts,  you  will 
acquit  the  defendant" 

There  are  other  charges  along  the  same 
line  which  were  asked  and  refused;  but  we 
are  of  opinion  the  court  did  not  err  in  refus- 
ing the  requested  instructions,  inasmuch  as 
he  had  sufBdently  presented  these  phases 
of  the  law ;  nor  do  we  believe  the  court  was 
In  error  in  refusing  to  charge  thevJury  that 
the  fact  that  appellant  placed  the  pistol  in 
the  buggy  and  carried  it,  as  be  says  he  car- 
ried It,  under  the  circumstances  detailed  by 
himself,  without  taking  Into  consideration 
the  state's  evidence  that  he  was  Justified  In 
carrying  the  pistol.  If  appellant  was  going 
about  his  usual  business,  and  had  been  in- 
formed that  unknown  parties  would  likely 
assault  him,  or  had  threatened  to  do  so,  and 
not  knowing  who  the  parties  were,  he  would 
be  Justified  in  preparing  for  Us  defense 
against  such  assault  But  under  the  facts  of 
this  .case  the  appellant  himself  makes  it  ap- 
parent that  be  was  not  going  about  bis  usual 
business,  but  was  going  about  the  dty  Inter- 
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eating  blmself  In  tlie  candidacy  of  Mr.  Ryan 
for  mayor  of  the  city.  This  be  might  do; 
but  he  was  not  Jnatlfled  in  going  from  polling 
place  to  polling  place  carrying  a  itiatol  and 
conducting  himself  as  the  witnesses  state  he 
was  doing.  This  would  be  carTylng  the  doc- 
trine of  carrying  a  pistol  under  oar  law  be- 
yond what  was  Intended  by  the  law  to  pro- 
tect him  In  carrying  the  plstoL  Tbertfore 
the  court  did  not  err  in  giving  the  charges 
quoted  and  similar  charges  presenting  this 
phase  of  his  contention.  Under  the  facts  we 
think  appellant  was  not  justified  in  carrying 
the  plstoL 

Believing  there  was  no  such  error  commit- 
ted as  deprived  appellant  of  a  fair  trial,  or 
deprived  him  of  any  legal  rights  under  the 
pistol  law,  we  think  the  judgment  ought  to 
be  afBrmed,  and  it  is  accordingly  so  ordered. 


COOPER  V.  STATU. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Dec  17, 
1013.) 

1.  HoiacIDK   (I  809*)— BVIDKNOB— Nbouokht 

HoiaciDE. 

Evidence  in  a  trial  for  homicide  A«M  not 
to  raise  the  issue  of  negligent  homicide. 

(Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  649,  650,  652-656;  Dec.  Dig.  ( 
809.*] 

2.  HoHiciDE    n    165*)— Btidenos— Pebsohai. 
Belatiors— Iix  Tbbatmxnt. 

On  a  trial  of  accused  for  the  murder  of 
Us  wife,  evidence  of  his  ill  treatment  of  her 
during  their  marriage  of  13  months  was  ad- 
misslble  of  itself,  and  espedally  so  in  connec- 
tion with  other  testimony  showing  his  contin- 
uous ill  treatment*  of  her  down  to  the  time  of 
the  kflUng. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  319:    Dec.  Dig.  i  166.*] 

8.  CanaiTAL   Law   (i   1158*)— Appeai<— Dm- 

CBETION     OF     TBIAL    COUBT— RECEPTION    07 

Evidence. 

Where  relatives  of  accused  were  present 
at  the  trial  and  heard  the  testimony  of  a  wit- 
ness for  the  state  after  the  rule  had  been  in- 
voked, but  the  state's  attorney  at  the  time  did 
not  know  that  they  knew  anything  about  the 
case,  but  after  adjournment  of  the  first  half 
day  of  trial  had  them  sworn  and  placed  under 
the  rule,  the  trial  court,  in  permitting  them  to 
testify,  did  not  abuse  his  discretion,  so  as  to 
afford  ground  for  reversal. 

[Ed.   Note.— For  other  cases,   see   Criminal 
Law,  Cent   Dig.   H  80B1-8066;    Dec.   Dig.  | 
1168.*] 
4.  CBiiaNAi,  Law    (i  706*>-JrBiAir-REbEP- 

TioH  or  Btidekoe. 

A  witness  for  the  state  did  not  or  would 
not  remember  t)iat  be  had  told  the  county  at- 
torney that  immediately  before  the  shooting 
by  accused  deceased  told  accused  "not  to  shoot 
her,"  but  testified  that  he  said  "not  to  hurt 
her,"  whereupon  the  county  attorney  held  be- 
fore him  and  examined  him  from  a  statement 
made  by  him  shortly  after  the  shooting  that 
deceased  had  said  to  accused,  "Don't  shoot 
me."  The  witness,  when  recalled  the  follow- 
ing day  testified  that  deceased  had  said,  "Don't 
shoot  me."  Beld,  that  there  was  no  error  in 
permitting  such  examination  by  the  county  at- 
torney. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1661;   Dec.  Dig.  i  706.*] 


6.  Homicide  (|  125*)  —  'TSxcwumx  Hoio- 
cidb"— AcoiDEirr  ob  Misfobtune. 

Homicide  is  excusable  where  the  death  of 
a  human  being  happens  by  accident  or  misfor- 
tune. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  189,  190;   Dec.  Dig.  |  12S.* 

For  other  definitions,  see  Words  sad  Phras- 
es, voL  8,  pp.  2555,  2566.] 

6.  Cbiuinai.  Law  d  829*)— TkiaIt— Bequbst- 
ED  iNSTBucnoNS— Given  Inbtbuotiohs. 

Where  the  court  correctly  submitted  the 
issue  of  excusable  homicide  by  accident  or  nds- 
fortune,  there  was  no  error  in  refusing  the  de- 
fendant s  special  charge  thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;  Dec.  Dig.  |  829.*] 

7.  Cbiminai.  Law  ({  778*)— TeiaIt— Ihbikuc- 
noNs— BuBDEN  or  Pboot. 

The  court  was  not  called  upon  to  gjve  de- 
fendant's charge  that,  as  the  evidence  intro- 
duced by  both  the  state  and  himself  showed  bis 
statement  that  he  shot  and  killed  deceased  by 
accident,  and  did  not  intend  to  UB  her.  the 
state  must  show  that  such  statement  was  ulse, 
where  in  effect  he  did  so  charge,  and  the  jniy. 
without  believing  that  his  dumed  accidental 
shooting  was  false,  could  not  have  convicted  of 
murder  in  the  second  degree. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1862, 1854-1857, 1960, 
1967';  Dea  Dig.  I  778.*] 

8.  HoiaciDE  (I   18*)  — SCanblauqhteb— Im- 
plied Mauce. 

In  murder  in  the  second  degree  maHce 
will  be  implied  from  the  fact  of  an  unlawful 
killing  not  justified  or  excused. 

[Ed.  Note.— For  other  cases,  see  Honddde, 
Cent  Dig.  I  18;   Dec.  Dig.  i  18.*] 

Appeal  from  District  Court  McLauian 
County;  Blchard  I.  Munroe,  Judg& 

Eugene  Cooper  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Taylor  &  Forrester,  of  Waco,  for  appelant 
a  E.  Lane,  Asst.  Atty.  Oea,  tor  the  Stat& 

PBENDEBOAST,  P.  J.  AppeUant  was 
convicted  of  murder  in  the  second  degree, 
and  his  punishment  fixed  at  25  year^  ooa- 
flnement  in  the  penitentiary. 

The  statement  of  tacts  is  quite  loigthy. 
The  material  evidence,  however.  Is  not  ez- 
tensive.  The  statement  shows  the  wltneeses 
were  examined  in  chief,  crossed,  re-examined, 
recroBsed  over  and  over  again — simidy  a  re- 
hashing of  the  same  matter  withont  develop- 
ing anything  additional  in  most  of  the  le-ez- 
aminatlons.  The  appellant  and  his  deceased 
wife,  whom  he  was  convicted  of  murdering, 
and  appellant's  sister  and  a  man  by  the  name 
of  George  Bradshaw,  all  lived  in  a  small 
house  at  the  time  of  the  killing;  appenant 
and  his  wife  in  one  room,  and  appellant's 
sister  and  Bradshaw  in  another.  They  t&d 
been  thus  living  for  a  few  months  prior  to 
the  killing.  Between  7  and  8  o'clock  on  Jan- 
uary 5,  1913,  these  four  persons  together 
went  to  a  picture  show  In  Waco,  where 
they  remained  till  about  10  o'clock;  they 
then  went  to  a  negro  clubhouse,  all  the  par* 
ties   being  negroes,  where   they   remaioed, 
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'dandng,  drinking,  and  frolicking  till  8  or  4 
o'clo<&  in  the  morning.  Bradshaw  and  ap- 
pellant's Bister  went  borne  first  and  went  to 
bed.    Appellant  and  his  wife  went  later. 

At  the  time  of  the  killing  appellant  and  de- 
ceased had  been  married  less  than  13  months. 
For  semal  months  after  their  marriage 
they  lived  at  a  different  place  from  where 
the  klUlng  occurred.  A  few  months  before 
the  killing  they  mored  to  the  place  where 
It  occurred. 

Oossle  Perry,  a  sister  of  deceased,  testified 
that  she  knew  how  appellant  treated  de- 
ceased when  he  found  deceased  had  been  to 
see  any  of  her  kinsfolk ;  that  he  treated  her 
mean,  though  she  never  saw  him  strike 
ber;  that  on  the  Saturday  night  before  the 
killing  deceased  was  at  her  house;  when 
appellant  came  and  knocked  on  the  door,  de- 
ceased opened  it,  and  be  told  her  to  "come  on 
down ;  you  know  It's  7  o'clock." 

BUa  Ware,  deceased's  consin,  testified  she 
knew  of  trouble  between  Ada  Moore,  de- 
ceased, and  appellant  after  deceased  and  ap- 
pellant were  married;  that  deceased  caught 
app^ant  In  bed  with  Ada,  and  at  the  time 
pulled  him  out  of  the  bed,  and  then  told  Ada 
that  she  had  married  appellant,  and  did  not 
want  to  catch  her  with  him  any  morei 
Thereupon  Ada  Jumped  on  and  had  a  fight 
with  deceased;  that  this  Mooro  woman  was 
not  the  only  one  that  appellant  had  anything 
to  do  with ;  that  there  was  another  woman 
by  the  name  of  Grystlne;  that  after  appel- 
lant and  deceased  were  married  they  were 
at  a  picture  show  one  night,  and  appellant 
sat  by  Crystlne  In  this  show ;  that  deceased 
went  to  him  and  wanted  him  to  come  and  sit 
with  her;  that  he  told  her  to  go  on  back, 
and  after  they  went  home  from  the  picture 
show  appellant  Jumped  on  deceased,  hit  her 
with  his  fist,  and  started  to  hit  her  again 
when  he  was  prevented  by  one  who  was  pres- 
ent; that  appellant  Just  stayed  with  de- 
ceased when  he  got  ready. 

Mrs.  Mattie  Hayden,  a  white  neighbor,  tes- 
tified she  lived  directly  across  the  street 
from  appellant  and  deceased  at  the  time  of 
the  killing  and  for  a  few  months  continuous- 
ly theretofore;  that  somettmes  appellant 
seemed  to  be  kind  to  deceased,  and  then 
again  he  would  abuse  her;  that  she  had 
heard  him  curse  her,  and  had  seen  him 
draw  a  gun  on  her  in  the  fall  during  cotton 
picking  time  before  the  killing;  that  he 
seemed  to  be  mad  at  the  tlme^  but  his  wife 
was  laugUng;  that  the  night  of  the  killing 
she  heard  appellant  and  dec^sed  when  they 
got  home  Just  before  the  killing;  when  he 
stepped  up  on  his  gallery,  she  heard  him  say, 
"I  will  show  you;"  that  they  then  went  in 
the  house,  when  she  heard  load  talking,  but 
could  not  hear  what  they  said ;  and  that  she 
then  heard  the  report  of  the  gun. 

The  evidence  further  shows  that  the  wom- 
an Ada  Moore  was  at  the  clubhouse  with 
the  others  the  night  of  the  killing.  Lizzie 
Brown,  who  was  at  the  club  that  night,  tes- 


tified that  appdlanf  B  mother  was  also  there, 
and  that  she  and  appellant's  mother  lived 
together,  but  after  they  separated,  when  going 
home  that  night  she  went  on  bome^  but  appel- 
lant's mother  stayed,  waitlnfi;  to  see  appel- 
lant ;  that  she  did  not  know  what  she  wanted 
to  see  him  for,  but  that  some  of  the  parties 
at  the  club  said  they  (appellant  and  deceased) 
were  fussing  up  at  the  club ;  that  she  never 
heard  it  herself;  that  afterwards  appellant's 
mother  came  on  to'  ber  house,  and  still  later 
appellant  and  his  wife,  going  to  their  home, 
passed  their  house,  and  appellant's  mother, 
hearing  them,  opened  the  door  and  called  to 
deceased,  saying,  "Was  he  there?"  Deceased 
repUed,  "Oh,  I  don't  know." 

Edna  Ckwper,  appellant's  sister,  who  lived 
In  the  house  with  them  and  George  Brad- 
Bhaw,  on  cross-examination,  testified  that  she 
had  heard  appellant  and  deceased  fuss  and 
then  make  up  several  times  while  they  were 
living  together ;  that  It  was  Just  kind  of  fuss- 
ing, not  real  fussing;  that  appellant  did  not 
fuss  with  the  deceased  much ;  that  she  did  not 
know  what  appellant  had  ever  had  to  do  with 
Ada  Moore,  but  had  seen  them  talking  to- 
gether, like  that;  that  she  had  heard  de- 
ceased hurrahing  appellant  about  Ada  Moore, 
and  she  herself  had  hurrahed  him  about  her. 

Oeorge  Bradshaw,  who  was  Uvlng  in  the 
house  with  appellant  and  deceased  and  ap- 
pellant's sister,  Edna  Cooper,  and  had  for 
some  time  before  the  killing,  testified:  That 
he  went  home  that  night  before  appellant 
and  deceased,  and  when  they  came  he  had 
gone  to  bed  and  was  asleep.  That  about 
8  or  4  o'clock  in  the  morning  appellant  and 
deceased  came  home,  and  appellant  did  not 
knock  at  the  door,  but  shook  It,  and  before 
he  could  get  to  It  shook  it  again.  That  he 
then  opened  it  and  said  to  appellant  "Hell, 
quit  that  beating  at  the  door  that  way." 
That  he  went  on  back  to  his  bed,  and  the  de- 
ceased and  appellant  came  in  the  room. 
That  a  lamp  was  burning  at  the  time.  That 
the  deceased  walked  up  to  the  dresser  and 
took  her  hat  off,  and  put  it  on  the  dr^ser. 
That  appellant  went  over  to  where  his  gun 
was,  picked  it  up,  backed  back  a  few  steps, 
breeched  and  unbreeched  the  gun,  and  said 
to  deceased,  "You  are  always  talking  about 
killing  me."  She  said,  "I  wouldn't  hurt  you 
for  nothing,  Eugen&"  He  said,  "Ton  are 
always  talking  about  killing  me."  She  said, 
"No,  Eugene,  don't  shoot  me;  I  wouldn't 
hurt  you  for  nothing."  And  he  said,  "You 
are  a  damn  Ue,"  and  shot  her  in  the  left  arm 
and  left  side,  from  which  wounds  she  died 
a  few  hours  later.  That  all  the  time  from 
the  time  appellant  picked  up  the  gun  on  this 
occasion,  while  he  was  breeching  and  nn- 
breeching  It,  and  backed  back  a  few  steps,  he 
was  pointing  the  gun  all  the  time  at  the  de- 
ceased, and  seemed  to  be  a  little  mad. 

It  seems  that  the  firing  of  the  gun  or  the 
commotion  at  the  time  put  out  the  light  De- 
ceased, when  shot,  fell,  and  began  holloeing 
and  calling  for  Edna  Cooper.    Edna  relighted 
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tbe  lamp,  and,  findliig  deceased  sbot,  Biad- 
Bbaw  went  off  after  a  doctor,  and  told  tbe 
police,  He  could  not  find  a  doctor;  bnt  the 
police  at  once  went  to  tbe  bouse  wbere  the 
UlUng  occurred.  Soon  after,  or  about  fbe 
time,  tbe  police  got  there  tbe  doctor  arrived. 
In  the  meantime  many  of  the  neighbors,  hear- 
ing the  shooting  and  the  commotion,  hurriedly 
went  over  to  the  house.  Numerous  witnesses 
who  first  got  there  and  the  policemen  tes- 
tified that  when  they  first  got  to  the  parties 
deceased  had  been  put  on  the  bed ;  appellant 
was  standing  or  kneeling  by  her,  or  alternate- 
ly, one  or  the  other,  and  trying  time  and  time 
again  to  get  her  to  say  she  had  shot  herself; 
the  deceased  would  never  say  so;  tliat  the 
deceased  would  not  tell  the  doctor,  any  of 
the  policemen,  or  others  present  who  had 
shot  her,  or  how  it  had  occurred,  until  repeat- 
edly urged  and  pi'essed  to  do  so;  that  ap- 
pelant at  first  expressly  denied  that  he  had 
shot  her.  During  the  time  appellant  went 
out  of  the  room  somewhere.  While  he  was 
absent  deceased  then  told  the  police  and 
those  present  that  the  appellant  had  shot 
her.  They  then  had  him  come  back  in  tbe 
room  where  she  was.  Tbe  substance  of  tbe 
testimony  of  tbe  policemen  then  is  that  she 
again  stated  to  appellant  that  he  had  shot 
her,  and  Mr.  Harbour,  one  of  the  policemen, 
testified  that  when  appellant  was  first  called 
back  in  he  said  to  deceased,  "Honey  you  done 
it"  She  replied,  "Honey,  yon  done  It;"  and 
be  said,  "No,  I  didn't  either."  She  said, 
"Yes,  yon  did;  you  know  you  did."  He 
then  said,  "Tes,  I  did  do  it,  but  it  was  an 
accident;  I  taken  the  gun  off  of  the  bed  and 
went  to  set  it  in  the  corner,  and  it  went  off 
and  shot  her." 

Appellant  himself  testified,  in  effect,  deny- 
ing that  he  had  tried  to  get  deceased  to  tell 
that  she  had  shot  herself,  and  he  denied  that 
be  had  denied  shooting  her,  but  claimed  in 
his  testimony  on  the  trial  that  he  had  shot 
her  acddently,  that  the  gun  went  off  when  be 
was  breeching  or  unbreeching  it,  and  that  he 
bad  no  intention  of  shooting  or  killing  her. 
He  did  testify  that  when  they  came  from 
the  club  that  night  and  his  wife  was  at  the 
dresser  she  said,  "I  ought  to  kill  you,"  some- 
thing about  like  that,  and  that  reminded  him 
of  his  gun.  He  denied  the  balance  of  the  con- 
versation between  them  as  testified  to  by 
Bradshaw.  He  also  in  effect  denied  that  he 
Iiad  any  trouble  or  mistreated  his  wife  at 
any  time,  and  expressly  denied  the  testimony 
of  Mrs.  Hayden.  In  fact  bis  whole  testimony 
and  defense  was  an  accidental  shooting  and 
kUllng. 

[1]  We  have  carefully  read  and  studied  tbe 
evidence,  and  in  our  opinion  negligent  boml- 
ti&e  was  not  raised,  and  the  court  did  not  err 
in  refusing  to  submit  such  question  to  tbe 
Jury. 

[2]  By  one  of  appellant's  bills  of  excep- 
tions he  objected  to  the  testimony  of  said  wit- 
ness Ella  Ware  as  to  what  she  testified  about 
bis  treatment  of  tbe  deceased,  claiming  that 


the  transactions  and  matters  told  about  by 
her  were  too  remote  from  the  killing,  and  no 
relation  or  connection  therewith  was  shown 
between  those  transactions  and  the  killing, 
and  sncb  evidence  was  calculated  to  prejudice 
tbe  Jury  against  him,  and  such  testimony 
would  throw  no  light  upon  or  illustrate  his 
motive  in  the  killing.  We  think  tbls  testi- 
mony was  admissible  of  and  within  itself 
but  especially  so  in  connection  with  tbe  tes- 
timony of  other  witnesses  showing  practical- 
ly a  continuous  Ul  treatment  of  her  by  him 
down  to  the  very  time  of  the  killing.  See 
section  1235,  White's'  Ann.  P.  a ;  and  sec- 
tion 1074,  subd.  c.  of  bis  Ann.  C.  C.  P. 

[S]  By  another  bill  he  complains  that  tbe 
court  erroneously  permitted  said  witnesses 
Ella  Ware  and  Qussie  Perry  to  testify,  be- 
cause they  had  been  present  In  the  court- 
room and  heard  the  testimony  of  (Jeorge 
Bradshaw  after  the  mle  had  been  invoked 
and  enforced.  The  court,  in  allowing  this 
bill,  explained  and  qualified  it  by  stating  that 
the  state's  attorney  did  not  know  that  said 
witnesses  knew  anything  about  the  case  at 
the  time  the  rule  was  invoked,  but  was  ad- 
vised that  relatives  of  deceased  were  in 
court;  after  court  adjourned  he  then  talked 
with  them,  and  on  the  following  morning  had 
them  sworn  and  placed  under  tbe  rule;  that 
the  case  bad  been  on  trial  only  one-balf  day ; 
and  they  heard  no  other  witness  testify  ex- 
cept Bradshaw.  The  law  in  such  matters, 
as  uniformly  held  by  this  court,  gives  tbe 
trial  Judge  wide  discretion  in  permitting  a 
witness  to  testify  under  such  circumstances, 
and  will  not  reverse  a  case  where  he  has  thus 
used  bis  discretion  except  in  clear  cases  of 
abuse.  Branch's  Grim.  Law,  |  $81,  and  cases 
dted.  We  think,  under  the  circumstances, 
the  court  did  not  improi)erly  exercise  bis  dis- 
cretion In  permitting  these  witnesses  to  tes- 
tify. 

[4]  By  his  only  other  bill  be  complains 
that  the  court  erred  in  permitting  the  char- 
acter of  examination  by  the  county  attorn^ 
of  the  state's  witness  said  Bradshaw,  in  ef- 
fect, that  he  asked  him  leading  qnestiona, 
and  held  a  paper  in  front  of  him  (tbe  connty 
attorney),  and  questioned  the  witness  from 
said  paper,  representing  that  it  was  a  writ- 
ten statement  signed  by  tl^e  witness  in  tbe 
county  attorney's  office  three  days  after  tbe 
shooting.  The  bill  develops  that  the  witness 
at  that  time  did  not  remember  or  would  not 
remember  that  he  had  told  the  county  attor- 
ney that  immediately  before  the  shooting  of 
tbe  deceased  by  the  appellant  she  told  appel- 
lant "not  to  »hoot  her";  he  then  testified 
that  she  said  not  to  hurt  her.  The  court,  in 
approving  this  bill,  qualified  and  explained  it 
by  stating  that  the  paper  mentioned  as  being 
held  before  the  county  attorney  while  he  ?ras 
examining  this  witness  was  a  statement 
made  by  said  witness  shortly  after  the  kill- 
ing, in  which  the  witness  made  the  statement 
that  the  deceased  said  to  defendant;  "Don't 
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shoot  me."  The  witnesB  did  not  answer  tbe 
question  as  Indicated  In  tbe  bill,  bat  was 
recalled  by  the  state  on  the  day  following  hlB 
first  appearance  on  the  stand,  when  he  testi- 
fied wlttaont  hesitation  that  deceased  said 
to  defendant,  among  other  things,  "Don't 
shoot  me."  As  qnalifled  by  the  court,  this 
bill  presents  no  error.  Carter  ▼.  State,  S8 
Tex.  Cr.  R.  73,  127  S.  W.  218. 

In  submitting  murder  In  the  second  degree 
to  the  jury  for  a  finding,  the  court  charged 
the  Jury:  "Now,  If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  Eugene  Cooper,  In  the  county  of 
McLennan  and  state  of  Texas,  did,  on  or 
about  the  time  alleged  in  the  Indictment, 
with  a  gun,  and  that  the  same  was  a  deadly 
weapon,  and  one  reasonably  calculated  and 
likely  to  produce  death  by  the  mode  and 
manner  of  Its  use  In  a  sudden  passion,  and 
not  under  circumstances  which  would  reduce 
the  killing  to  an  accidental  or  excusable 
kllUng,  did  unlawfully  and  with  Implied 
malice  shoot  and  thereby  kill  said  Pearl 
Cooper,  you  will  find  him  guilty  of  murder 
In  the  second  d^ree,  and  assess  his  punish- 
ment at  confinement  in  the  penitentiary  for 
any  period  that  the  Jury  may  determine,  pro- 
vided It  be  for  not  less  than  five  years." 

[t,  6]  Then  immediately  followed  it  with 
the  further  charge:  "Homicide  is  excusable 
when  the  death  of  a  human  being  happens 
by  accident  or  misfortune.  Now,  if  you  be- 
lieve from  the  evidence  that  the  defendant 
shot  and  kiUed  the  said  Pearl  Cooper,  but  if 
you  farther  believe  from  the  evidence  that 
in  the  breeching,  or  unbreechlng,  or  hand- 
ling the  gun  with  which  the  shooting,  tf  any, 
was  done  said  gun  was  accidentally  discharg- 
ed, thereby  shooting  and '  killing  the  said 
Pearl  Cooper,  or  if  you  have  a  reasonable 
doubt  thereof,  then  yon  will  return  a  verdict 
of  not  guilty."  These  charges  correctly  sub- 
mitted the  issues  to  the  Jury,  and  the  court 
did  not  err  in  refusing  appellant's  special 
charge  No.  2,  on  the  subject  of  excusable 
homicide  by  accident  or  misfortune,  as  the 
court's  charge  had  fully  and  substantiaUy 
already  so  charged. 

[7]  Under  the  state  of  the  evidence  in  this 
case  the  court  was  not  called  upon  to  give 
appellant's  tUrd  special  charge,  requiring 
that,  as  the  Evidence  Introduced  by  both  the 
state  and  the  defendant  as  to  his  admissions 
and  statements  in  which  he  stated  that  he 
shot  and  killed  tbe  deceased  by  accident,  and 
did  not  Intend  to  shoot  and  kill  her,  the  state 
must  show  that  his  said  statement  was  false ; 
otherwise  fo  acquit  him.  Besides,  In  sub- 
mitting the  case  to  the  Jury,  as  shown  above, 
the  court,  in  effect,  did  so  charge,  and  the 
Jury  could  not  have  found  the  verdict  It  did 
without  believing  that  his  claimed  accidental 
shooting  9f  deceased  without  Intention  to 
kill  her  was  false. 

The  court  in  this  case  correctly  defined 
murder  in  the  first  degree  in  accordance  with 
tbe  statute.     He  also  fully  defined  express 


malice.  In  a  separate  paragraph  he  quoted 
the  latter  part  of  the  definition  of  murder 
(article  1140,  P.  C):  "Murder  is  distinguish- 
able from  every  other  species  of  homicide 
by  the  absence  of  drcumstances  which  reduce 
the  offense  to  negligent  homicide  or  man- 
slaughter, or  which  excuse  or  justify  tbe 
homicide."  Then  be  charged  on  murder  in 
the  second  degree  as  follows:  "M'aUce  is 
also  a  necessary  ingredient  of  the  offense  of 
murder  in  the  second  degree.  The  distiii- 
guishing  feature,  however,  so  far  as  tbe  ele- 
ment of  malice  is  concerned,  is  that  in  mur- 
der In  tbe  first  degree  malice  must  be  proved 
to  the  satisfaction  of  the  Jury,  beyond  a  rea- 
sonable doubt,  as  an  existing  fact,  while  In 
murder  in  tbe  second  degree  malice  will  be 
implied  from  the  fact  of  an  unlawful  killing. 
Implied  malice  is  that  which  the  law  Infers 
from  or  Imputes  to  certain  acta,  however 
suddenly  done.  Thus,  when  the  fact  of  an 
unlawful  killing  is  established,  and  the 
tacts  do  not  establish  express  malice  beyond 
a  reasonable  doubt,  nor  tend  to  mitigate,  ex- 
cuse, or  Justify  the  act,  then  the  law  implies 
malice,  and  the  murder  is  in  tbe  second  de- 
gree; and  tbe  law  does  not  further  define 
murder  in  the  second  degree  than,  if  the 
killing  la  shown  to  be  unlawful,  and  there  is 
nothing  in  evidence  on  the  one  hand  showing 
express  malice,  and  on  the  other  hand  there 
is  nothlhg  in  evidence  that  will  reduce  the 
killing  below  the  grade  of  mqrder,  then  the 
law  impUes  malice,  and  tbe  homicide  is  mur- 
der in  the  second  degree.  Tbe  instrument  or 
means  by  which  a  homicide  is  comn^tted  Is 
to  be  taken  into  consideration  in  judging  the 
Intent  of  the  party  offending.  If  the  Instru- 
ment be  one  not  likely  to  produce  death,,  it 
is  not  to  be  presumed  that  death  wks  de- 
signed, unless  from  the  manner  In  which  it 
was  used  such  intention  evidently  appears." 

[8]  Appellant  complains  of  this  part  of  tbe 
court's  charge  wherein  the  court  states  "that 
in  murder  in  tbe  second  degree  malice  will 
be  Implied  from  the  fact  of  an  unlawful 
killing,"  claiming  that  this  is  not  the  law,  and 
that  such  language  should  not  have  been 
used  in  the  charge  in  this  case. 

In  the  recent  case  of  Hicks,  163  S.  W.  — , 
from  Caldwell  county,  not  yet  officially  re- 
ported, in  discussing  this  identical  question, 
we  said:  "The  definition  of  murder  in  tbe 
second  degree,  and  how  and  when  the  law 
infers  malice  from  an  unlawful  killing  in 
exact  accordance  with  the  two  paragraphs 
of  the  court's  charge  above  quoted,  has  been 
tbe  established  law  of  this  state  ever  since 
we  have  had  two  degrees  of  murder.  Judge 
White,  in  his  Ann,  P.  C.,  in  section  1257, 
after  stating  what  is  Ipso  facto  murder  of 
the  first  degree,  says:  'If,  however,  they  do 
not  establish  murder  committed  in  one  of 
these  modes,  and  do  not  show  any  justifica- 
tion, excuse,  or  mitigation  for  tbe  homldde, 
the  law  implies  the  malice,  and  the  murder 
is  in  the  second  degree' — citing  McCoy  v. 
State,  25  Texi  33  [78  Am.  Dec.  620] ;  Jordan 
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T.  State,  10  Tex.  478;  Hamby  t.  State,  36 
Tez.  528;  Jones  t.  Stete,  13  Tex.  168  [62 
Am.  Dec.  S50];  Atkinson  v.  State,  20  Tez. 
622;  Farrer  t.  State,  42  Tez.  26S ;  Farrell  T. 
State,  43  Tez.  503:  Hill  y.  State,  11  Tez. 
App.  456;  Ellison  t.  State,  12  Tez.  App.  557; 
Neyland  t.  State,  13  Tez.  App.  636;  Maiv 
tinez  y.  State,  30  Tez.  App.  129  [16  S.  W. 
767,  28  Am.  St  Rep.  895] ;  QiUdera  t.  State, 
83  Tez.  Cr.  B.  509  [27  S.  W.  183] ;  Baltrip  T. 
State,  80  Tez.  App.  545  [17  S.  W.  1106]. 
Again,  in  section  1259,  he  says:  'Implied 
malice  la  tbe  essential  characteristic  of  mar- 
der  in  the  second  degree.  It  is  not  a  fact, 
but  an  inference  or  conclusion  dedudble 
from  particular  facto  and  circumstances 
judicially  ascertained.  Thus,  when  the  fact 
of  an  unlawful  killing  is  estebUshed,  and 
there  are  no  circumstances  In  evidence  which 
show  the  ezlstence  of  ezpress  malice,  or 
which  tend  to  mitigate,  ezcuse,  or  Justify  the 
act,  then  the  law  implies  malice,  and  the  of- 
fense is  murder  in  the  second  degree' — cit- 
ing Martines  t.  State,  supra;  Harris  y. 
Stete,  8  Tez.  App.  90;  Toonery  y.  State,  6 
Tez.  App.  163;  Douglass  t.  State,  8  Tez. 
App.  620;  Hubby  t.  State,  8  Tez.  App.  597; 
Hill  y.  State,  supra;  Ellison  y.  State,  supra; 
Neyland  y.  State,  supra;  Reynolds  y.  State, 
14  Tez.  App.  427;  Turner  y.  State,  16  Tez. 
App.  878;  Stanley  y.  State,  16  Tez.  App. 
492;  Smith  y.  State,  19  Tez.  App.  95;  Hart 
y.  State,  21  Tez.  App.  168  [17  S.  W.  421]; 
Baltrip  y.  State,  supra.  This  court.  In  Bar- 
ton y.  State,  53  Tez.  Cr.  R.  446  [111  S.  W. 
1042],  ezpressly  approved  and  commended  aa 
admirably  presenting  the  law  on  the  subject 
a  charge  of  which  the  two  paragraphs  first 
above  quoted  are  literally  the  same.  Mr. 
Branch,  in  his  Criminal  Law,  |  426,  in  the 
first  subdivision  on  page  255,  gives  as  a  cor- 
rect charge  substantially  the  first  paragraph 
above  quoted,  citing  Douglass  v.  State,  8 
Tez.  App.  620,  Neyland  v.  State,  18  Tez. 
App.  586,  supra,  and  Gonzales  v.  State,  30 
Tez.  App.  224  [16  S.  W.  978],  and  then  fol- 
lows with  a  literal  copy  of  the  second  para- 
graph as  the  law  on  the  subject,  and  cites 
Barton  v.  State,  supra;  McOrath  v.  State,  86 
Tez.  Or.  R.  428  [84  S.  W.  127,  941] ;  Smith  v. 
State,  46  Tez.  Cr.  R.  653  [78  S.  W.  694]; 
Carson  v.  State,  57  Tez.  Cr.  R.  396  [123  & 
W.  590,  186  Am.  St  Rep.  961];  and  Harris 
y.  State,  8  Tez.  App.  90." 

The  charge  of  the  court  in  this  case  was 
correct  on  this  point  and  in  accordance  with 
the  law,  and  appellant's  objections  thereto 
present  no  error.  Taking  the  charge  as  a 
whole,  which  must  always  be  done,  it  was 
an  admirable  announcement  of  the  Uw,  and 
presents  to  the  Jury  for  a  finding  in  accord- 
ance with  the  evidence  in  the  case. 

The  evidence  clearly  was  sufficient  to  sus- 
tain the  verdict  No  reversible  error '  la 
pointed  out,  and  the  Judgment  will  be  af- 
firmed. 


JOHNSON  T.  STATE. 
(Court  of  Oriminal  Araeals  of  Tesaa.    Dee.  10^ 

L  CBnaNAi.  IiAW  (i  1206*)  —  Puxbuimjuit  — 
Indbtckmin ATI  Skiitkrcs  Law— SkFScr  of 
iNVALiDrrr. 

The  indeterminate  sentence  lav  pi—rd  at 
the  r^ular  session  of  the  83d  Lc«idatnie  (Acts 
88d  Lea.  c.  132)  liaving  been  decuired  nnoonsti- 
tutional,  accused,  charged  with  murder  allesed 
to  have  been  committed  October  1,  1901,  for 
which  he  was  placed  on  trial  in  July,  1913. 
was  entitled  as  of  right  to  have  his  puniahment 
assessed  by  the  Jury,  aa  provided  by  Code  Cr. 
Proc.  1911,  art  760. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  H  3271-^077,  8279,  3280: 
Dec.  Dig.  i  1206.*] 

2.  HOKICIDK  (i  813*)— Dbobxbb— POinaHKKIfT. 

Where  the  law  relatlog  to  murder  aa  it  ex- 
isted in  1901,  when  the  crime  for  which  accnaed 
was  placed  on  trial  was  committed,  provided  a 
different  punishment  for  murder  committed  oo 
ezpress  malice  from  that  committed  oa  implied 
malice,  he  was  entitled  to  have  the  Jury  find 
whether  the  offense  had  been  committed  on  ez- 
press or  implied  malice,  and  to  liave  his  pnn- 
ishment  assessed  accordingly. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  671-4t76;  Dec.  Dig.  i  SIS.*] 

3.  HoinciDK   (I  300*)  — SELT-DomaB— IR- 

BIBUCnONS. 

In  a  prosecation  for  homicide,  aa  instroc- 
tion  on  self-defense  requiring  the  Jury  to  find 
aflSrmatively  that  at  the  time  defendant  shot, 
he  believed  he  had  been  actually  asaanlted  and 
struck  on  the  head  with  a  hoe,  and  that  he  shot 
deceased  In  good  &ith,  etc.,  in  order  to  entitle 
him  to  rely  on  self-defense,  was  erroneous; 
such  defense  being  made  out  if  the  Juy  believ- 
ed, or  had  a  reasonable  doubt,  that  ancb  state 
of  facts  existed. 

[Ed.  Note.— For  other  caaea,  see  Homicide. 
Cent.  Dig.  H  614,  61&-e20,  622-630;  Dec  Dig. 
i  800.*] 

Appeal  from  District  Court,  Smitb  Ooimty; 
J.  A.  BoUoudi,  Special  Judge. 

William  Jolmson  was  convicted  of  mnrdex, 
and  he  appeals.    Reversed  and  remanded. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  tiie 
State. 

HARPER,  J.  The  appellant  In  this  case 
was  indicted,  charged  with  murder,  at  the 
fall  term,  1901,  of  the  district  court  of  Smith 
county,  alleging  that  on  the  Ist  day  of  Octo- 
t>er,  1901,  with  malice  aforethought,  he  did 
kill  John  Woods  by  shooting  him  with  a  pis- 
toL  He  was  not  located  nor  arrested  until 
in  October,  1912,  11  years  after  the  indict- 
ment was  returned.  He  was  not  placed  on 
trial  until  in  July  of  tUs  year,  the  verdict 
being  returned  on  July  16,  1913;  the  Jury 
returning  the  following  verdict:  "We,  the 
Jury,  find  the  defendant  guilty  of  murder," 
assessing  no  punishment.  The  court,  under 
this  verdict,  sentenced  appellant  to  penal 
servitude  in  the  penitentiary  for  any  term 
of  years  not  less  than  five  nor  longer  than 
his  natural  life. 

[1]  Appellant,  at  the  time  the  cbaxge  was 
given,  when  the  verdict  was  returned,  and 
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In  tbe  motton  for  a  new  trial,  objected  to 
the  action  of  the  court  In  bla  charge  author- 
izing the  return  of  this  character  of  verdict, 
and  to  the  action  of  the  Jury  In  retomlng  a 
verdict  In  which  no  penalty  la  aaseased,  and 
to  the  action  of  the  court  In  Itself  aas^slng 
the  punishment  to  be  undergone  by  appellant 
In  tbe  case  of  Bz  parte  Bandell  Marshall, 
161  S.  W.  112,  recenUy  decided,  but  not  yet 
reported,  we  held  the  indeterminate  sentence 
law,  as  passed  by  the  regular  session  of  the 
33d  Legislature  (Acts  83d  Leg.  c.  132),  void 
for  tbe  reasons  stated  in  amjellant's  sixth  biU 
of  exceptions ;  and,  while  In  a  number  of  oth- 
er UUs  of  exceptions  appellant  states  a  num- 
ber of  other  reasons  why  he  thinks  the  law 
▼old,  we  do  not  deem  it  necessary  to  discuss 
these  other  grounda  And,  having  held  the 
first  indeterminate  sentence  law  void,  appel- 
lant bad  the  right,  as  contended  by  him  in 
his  third  bill  of  exertions,  to  have  the  Jury 
and  not  the  trial  Judge  assess  the  punishment 
he  should  imdeigo  for  this  violation  of  the 
law.  Artl«ae  760  of  the  Code  bf  Crim.  Proc. 
(1911  Bevlslon). 

[2]  Again,  appellant  contends  that,  as  he 
was  charged  with  Iiavlng  committed  an  of- 
fense (murder)  in  1901,  when  the  laws  of 
this  state  prescribed  a  different  punishment 
for  murder  committed  upon  express  malice 
from  that  committed  upon  implied  malice,  he 
had  a  right  to  have  the  Jury  determine 
whether  if  appellant  was  guilty  of  murder,  he 
had  committed  it  upon  express  malice  or  im- 
plied malice.  As  the  law  now  in  force  as- 
the   same   punishment   tat  murder. 


whether  committed  upon  express  or  implied 
malice,  and  the  punishment  may  be  more 
severe  for  murder  committed  upon  implied 
malice  than  could  have  been  Inflicted  when  he 
Is  alleged  to  have  committed  the  crime,  then 
he  had  the  right  to  have  the  Jury  determine 
whether  or  not  the  offense  of  murder  was 
committed  upon  express  or  implied  malice, 
and.  If  they  determined  it  was  committed  up- 
on implied  malice,  to  have  them  Instructed  to 
inflict  the  punishment  in  accordance  with 
the  law  in  force  at  the  time  he  is  alleged  to 
have  committed  the  offense.  This  contention 
Is  the  law  of  the  state,  and  the  court  should 
have  so  Instructed  tbe  Jury.  Articles  15,  16, 
17,  and  18  of  the  Penal  Code. 

[3]  On  the  law  of  self-defense.  In  para- 
graph 12  of  tbe  charge,  the  court  required 
the  Jury  to  find  affirmatively  that  at  the  time 
he  shot  be  believed  "he  had  been  actually  as- 
saulted and  struck  in  the  head  vrith  a  hoe, 
and  that  he  shot  the  deceased,  in  good  faith, 
etc."  Then  he  would  be  Justified  in  shooting 
deceased.  The  law  of  this  state  does  not 
authorize  the  court  to  Instruct  the  Jury  that 
they  must  find  that  the  defendant  "acted  In 
good  faith,"  under  such  circumstances,  nor 
that  they  must  find  the  facts  affirmatively. 
The  law  Is,  if  the  Juiy  believe  or  have  a  rea- 
sonable doubt  that  such  state  of  facts  may 
have  existed,  then  the  defendant  would  be 
entitled  to  act 

Tbe  other  matters  in  the  record  before  us 
need  not  be  discussed,  as  they  present  no  er- 
ror, but  on  account  of  the  errors  above  re- 
ferred to,  the  case  Is  reversed  and  remanded. 
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ADAMS  v.  BUTTON  et  at 
(Goart  of  Appeals  of  E^entncky.    Jan.  7,  1914.) 

1.  Husband  and  Win  (|  40^*)— Pbopebtt 
— Girrs. 

Where  a  hnsband,  competent  to  transact 
business,  directed  a  note  given  for  the  price  of 
land  sold  to  be  made  payable  to  the  wife,  it 
would  be  construed  as  a  gift  to  or  provision 
for  her,  in  the  absence  of  any  agreement  to  the 
contrary  or  circumstances  indicating  a  dlfCerent 
purpose. 

W[Ed.  Note. — ^IV>r  other  cases,  see  Husband  and 
ife.  Cent  Dig.  |i  249-256;  Dec.  Dig.  149^.*] 

2.  EviDENox  A  271*)— Deolabaxioh. 

In  an  action  to  establirti  a  trust  in  land, 
declarations  of  plaintiflTs  father,  bearing  upon 
Us  intention  to  create  a  tmst  in  the  proceeds  of 
a  purcliaser's  money  note,  jtayable  to  his  wife, 
pluntifCs  stepmother,  made  when  the  wife  was 
not  present,  was  not  competent  against  those 
claiming  nnder  her. 

[H!d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ii  1068-1079,  1061-1104;  Dec.  Dig. 
i  271.*] 

Appeal  from  Ctrcult  Court,  Trimble  County. 

Action  by  J.  T.  Adams  against  T.  L.  Button 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

O.  W.  Peak,  of  La  Orange,  and  Edwards, 
Ogden  &  Peak,  of  Louisville,  for  appellant 
W.  B.  Moody,  of  New  Castle,  for  appellees. 

TURNER,  J.  This  Is  an  equitable  action 
by  appellant  seeking  to  have  It  adjudged  that 
a  certain  tract  of  land  containing  27  acres 
was  held  In  trust  by  his  stepmother  for  his 
father.  F.  A.  Adams,  the  father,  had  been 
twice  married,  and  appellant  was  the  only 
child  by  the  first  marriage,  and  there  were 
no  children  of  the  last  marriage.  F.  A. 
Adams,  prior  to  March,  1893,  was  the  owner 
of  a  tract  of  27  acres  of  land  adjoining  two 
tracts  of  about  27  acres  owned  by  his  last 
wife,  Lydla  Adams;  the  three  tracts  con- 
stituting one  farm  of  abont  104  acres.  In 
March,  1893,  the  whole  farm  was  sold  to 
one  CalUs,  the  consideration  being  $3,000, 
payable  In  three  years,  and  the  note  for  the 
whole  amount  was  made  payable  to  Lydla 
Adams,  the  wife.  Callls  failed  to  make  any 
payment  of  any  size  on  the  note,  and  In  April, 
1897,  he  reconveyed  the  whole  tract  of  104 
acres  to  Lydla  Adams,  and  his  note,  amount- 
ing then  to  $3,500  or  $3,600,  was  surrender- 
ed to  him.  F.  A.  Adams  died  In  1898,  and 
Lydla  Adams  continued  to  hold,  managei  and 
control  the  whole  of  the  farm  conveyed  to 
her  until  her  death,  In  1908,  except  she  sold 
4  acres  and  a  fraction  for  a  cemetery.  There- 
after, and  In  1909,  appellant  instituted  this 
action ;  the  lower  court  dismissed  his  peti- 
tion, and  he  has  appealed. 

It  Is  urged  for  appellant  that  the  evidence 
shows  that  in  March,  1893,  when  the  land 
was  conveyed  to  Callls,  and  In  April,  1897, 
when  he  reconveyed  It  to  Lydla  Adams,  F. 
A.  Adams  was  In  such  mental  condition  that 
he  could  not  understand  the  nature  and  effect 


of  a  contract,  and  that  for  that  reason  Lydla 
Adams  held  the  Utle  to  the  27  acres  in  tmst 
for  his  heirs. 

[11  The  evidence  unquestionably  shows 
that  In  April,*  1897,  the  condition  of  F.  A. 
Adams  was  such  that  he  was  Incapable  of 
transacting  any  business  or  imderstanding 
the  nature  and  character  of  a  contract :  but 
at  the  time  at  which  the  original  transaction 
took  place  in  March,  1893,  his  mental  oon- 
dltlrai,  under  the  evld»ioe  of  all  the  witness- 
es, was  very  different,  and  much  better.  At 
that  time  he  was  attending  to  all  <rf  his  own 
business,  conducting  his  mercantile  establish- 
ment In  the  usual  way,  and,  while  ther«  Is 
some  evidence  that  he  had  b^^m  to  fall  men- 
tally, the  decided  weight  of  the  evldenoe  is 
that  he  was  then  competent  to  transact  busi- 
ness. That  being  true,  when  he  directed  the 
note  for  his  land  to  be  made  payable  to  bis 
wife,  the  universal  rule  Is  that  It  will  be  con- 
strued as  a  gift  to  or  provision  for  her,  in 
the  absence  of  any  agreement  to  the  oontr«iy 
or  drcuustaifces  Indicating  a  dlflterent  pur- 
pose.    21  Cyc.  1297. 

The  evidence  discloses  that  P.  A.  Adams 
was  a  man  of  some  property ;  that  about  the 
time  of  the  transaction  In  1883  he  made  an 
advancement  of  several  hundred  dollars  to 
appellant,  his  only  son. 

[2]  The  man  who  wrote  the  deed  from 
Adams  and  his  wife  to  GalUs  testified  that, 
when  he  ascertained  that  the  title  to  the  27 
acres  was  In  F.  A.  Adams,  he  called  bis  at- 
tention to  that  fact,  and  told  him  that  the 
note  ought  to  be  made  partly  payable  to  him, 
and  that  Adams  laughed,  and  said,  "I  am  not 
afraid  I  will  not  get  my  part;"  and  from 
this  It  Is  urged  there  was  an  intention  upon 
the  part  of  F.  A.  Adams  to  create  a  tmst. 
But  Lydla  Adams  was  not  present  at  that 
time,  and,  even  if  such  a  loose,  uncertain, 
and  vague  expression  could  be  In  any  case 
evidence  of  such  a  purpose.  It  could  not  be 
In  this  case  competent  evidence  against  Lydia 
Adams  or  those  claiming  under  ha. 

Judgment  affirmed. 


TAULBEE  y.  LEWIS  &  CHAMBERS. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1914.) 

1.  Pleadino    (i   355*)— STBiKiira  Answes— 

Want  of  Vebihoation. 

In  an  action  on  notes,  where  an  amended 
answer,  alleging  that  defendant  was  plaintifPs 
agent  tor  the  sale  of  wagons,  that  defendant 
agreed  to  credit  him  with  $2.60  for  every  wagon 
shipped  into  his  territory,  and  that  650  wagons 
had  been  so  shipped,  and  aaking  judgment 
against  defendant  for  the  balance  above  tibe 
amount  of  the  notes,  was  not  verified,  the  court 
should  not  have  allowed  it  to  t>e  filed,  and,  after 
filing,  when  its  attention  was  called  to  the  fact 
that  it  was  not  verified,  it  properly  required  de- 
fendant to  verify  it,  and,  where  he  failed  to 
comply  with  the  order,  did  not  abuse  its  discre- 
tion in  striking  it  from  the  files. 

[Ed.-  Note.— For    other    cases,   see   Pleading. 
Cent.  Dig.   H  1102-1110;    Dec.  Dig.  |  355.*! 
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2.  PiAAOiRO  (i  257*)— Etidkhos  Admissible 
Undeb  Pleadings. 

In  an  action  on  notes,  where  the  answer 
alleged  that  defendant  was  plaintifTs  agent  for 
the  sale  of  wagons,  that  by  his  contract  he  was 
to  be  credited  with  $2.60  for  every  wagon  ship- 
ped into  his  territory  by  plaintiff  independently 
«f  him  during  the  life  of  the  contract,   that 

Elaintiff  sold  and  shipped  into  sacb  territory  a 
irge  nunrijcr  of  wagons,  the  exact  number  of 
which  defendant  could  not  tell,  and  tliat  ut>on  a 
fair  settlement  he  was  not  indebted  to  plaintifC 
in  any  sum,  and  called  upon  plaintiff  to  file  a 
statement  showing  the  number  of  wagons  so 
shipped,  every  fact  could  be  shown  under  such 
answer  which  could  have  been  shown  under  an 
amended  answer  stricken  by  the  court,  which 
alleged  that  650  wagons  were  bo  shipped. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  784 ;   Dec.  Dig.  i  267.*] 

a.  Bills  and  Notes  (|  489*)- Aonow— Pixad- 

ING   AND   PROOr. 

Where,  after  an  action  on  notes,  in  which 
defendant  admitted  the  execution  of  the  notes, 
and  alleged  that  he  was  plaintiffs  agent  for  the 
sale  of  wagons,  and  that  he  was  to  be  credited 
with  $2.50  for  each  wagon  shipped  into  his  ter- 
ritory, and  that  a  large  number  of  wagons  were 
■o  shipped,  was  referred  to  a  commissioner,  who 
•at  for  the  purpose  of  hearing  evidence,  and  filed 
his  report,  and  after  plaintiff  had  moved  to  sub- 
mit the  case  for  judgment,  defendant,  who  of- 
fered no  evidence,  filed  an  amended  answer,  al- 
leging that  660  wagons  were  shipped  into  such 
territory,  plaintiff  would  have  been  entitled  to 
Judgment  even  if  the  court  had  not  stricken 
such  amended  answer  for  lack  of  verification, 
as  the  notes  made  a  iwima  facie  case,  and  the 
amended  answer,  without  proof  to  sustain  it, 
did  not  defeat  plaintiff's  right  to  judgment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  |i  1587-1642;  Dec  Dig.  f 
48U.*] 

Appeal  from  Circuit  Court.  Breatbltt 
County. 

Action  by  Lewis  &  Chambers  against  S.  S. 
Tanlbee.  From  a  judgment  for  plaintUfs, 
defendant  appeals.    Affirmed. 

E.  C.  Hyden  and  O.  H.  Pollard,  both  of 
Jackson,  for  appellant  John  B.  Patrick,  of 
Jackson,  for  appellees. 

HOBSON,  C.  J.  Lewis  4  Chambers  brought 
this  suit  against  S.  S.  Taulbee  to  recover  on 
four  notes  executed  by  Taulbee  to  them  ag- 
gregating over  $1,600.  Taulbee,  by  his  an- 
swer, admitted  the  execution  of  the  notes, 
and  pleaded  that  the  plaintiffs  constituted 
and  appointed  him  their  agent  for  the  sale 
of.  Studebaker  wagons  in  the  counties  of 
Breathitt,  Lee,  Owsley,  Perry,  Knott,  Magof- 
fin, Morgan,  and  Wolfe;  that  the  notes  sued 
-on  were  executed  by  him  for  wagons  received 
under  this  contract,  and  that,  by  the  terms 
of  the  contract,  he  was  to  be  credited  with 
the  sum  of  $2.50  for  every  wagon  shipped 
Into  and  sold  in  this  territory  by  the  plain- 
tiffs independently  of  blm  during  the  life 
of  the  contract;  that  during  the  life  of  the 
contract  the  plaintiffs,  independently  of  him, 
sold  and  shipped  Into  the  territory  in  car 
lots  and  otherwise  a  large  number  of  wag- 
ons, the  exact  number  he  could  not  tell,  but 
the  plaintiffs  knew;    and  that  upon  a  fair 


settlement  of  the  matter  he  was  not  indebted 
to  the  plaintiffs  In  any  sum  or  amount  He 
caUed  upon  the  plaintiffs  to  file  In  the  action 
a  statement  from  its  books  showing  the  ex- 
act number  of  wagons  shipped  into  the  ter- 
ritory independently  of  him  during  the  life 
of  the  contract  The  plaintiffs  filed  a  reply, 
in  which  it  averred  that  during  the  life  of 
the  contract  42  wagons,  which,  at  $2.50  each, 
entitled  him  to  a  credit  of  $105,  were  ship- 
pei  into  the  territory,  and  that  these  were 
the  only  wagons  that  they  had  so  shipped  or 
sold.  By  his  rejoinder,  Taulbee  denied  that 
the  42  wagQns  were  the  only  ones  shipped  in- 
to the  territory.  He  prayed  that  the  case  be 
transferred  to  equity,  and  referred  to  the 
master  commissioner,  with  directions  to  hear 
proof,  and  ascertain  the  number  of  wagons 
shipped.  The  motion  to  this  effect  was  sus- 
tained, and  at  the  March  term,  1012,  an  or- 
der of  reference  was  made,  as  he  asked.  At 
the  next  term  of  the  court  the  commissioner 
filed  a  report  showing  that  on  the  23d  day 
of  April  he  sat  for  the  purpose  of  hearing 
evidence  in  the  case  pursuant  to  the  order, 
notice  having  been  duly  given;  that  the 
plaintiffs  appeared,  but  that  the  defendant 
did  not  appear,  or  offer  any  evidence.  The 
plalntlfls  entered  a  motion  on  June  5th  to 
submit  the  ease  for  judgment,  and  on  June 
29th  the  defendant  filed  an  amended  answer, 
set-off,  and  counterclaim.  In  the  amended 
answer  he  alleged  that  plaintiffs  had  sold 
and  shipped  into  the  territory  referred  to 
650  wagons,  which,  at  $2.50,  would  amount 
to  $1,625.  This  he  pleaded  as  a  counterclaim, 
and  prayed  judgment  against  the  defendant 
for  the  balance  over  and  above  the  notes. 
On  the  same  day  the  plaintiffs  moved  the 
court  to  require  the  defendant  to  "verify  his 
amended  rejoinder  filed  her^n  on  to-day." 
WUle  the  order  uses  the  word  "rejoinder," 
as  the  only  pleading  filed  on  that  day  was 
the  amended  answer,  it  Is  clear  that  the 
word  "rejoinder"  was  simply  a  clerical  error 
for  "answer,"  The  court  sustained  the  mo- 
tion, and,  the  defendant  failing  to  verify  the 
pleading.  It  was  stricken  from  the  files,  to 
which  the  defendant  excepted,  and,  the  de- 
fendant falling  to  plead  further,  a  judg- 
ment was  entered  in  favor  of  the  plaintiffs 
for  the  amount  of  the  notes  subject  to  a  cred- 
it of  $105,  as  admitted  in  the  answer.  The 
defendant  appeals. 

[1-3]  The  amended  answer  not  having  been 
verified,  the  court  should  not  have  allowed 
it  to  be  filed,  and  when  on  the  same  day  his 
attention  was  called  to  the  fact  that  it  was 
not  verified,  he  properly  required  the  de- 
fendant to  verify  it,  and,  the  defendant  fail- 
ing to  comply  with  the  order,  there  was  no 
abuse  of  discretion  In  striking  it  from  the 
files,  as  it  should  not  have  been  filed  in  the 
first  place  without  verification.  The  issues 
had  been  made  up  at  the  previous  term;  no 
reason  was  shown  for  the  delay  in  tender- 
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Ing  the  amendment,  and  every  Cact  that 
could  be  shown  nnder  the  amended  answer 
could  hare  been  shown  nnder  the  original 
answer.  The  case  had  been  referred  to  a 
oommlsaloner  to  take  proof  and  report  on 
the  very  subject  In  addition  to  this,  the 
defendant  had  taken  no  proof  to  sustain  his 
defense.  The  notes  made  out  a  prima  fade 
case  for  the  plaintiffs.  It  the  court  had  sim- 
ply sustained  the  plalntlfls'  motion  to  submit 
the  case  for  Judgment,  without  striking  th<) 
amended  answer  from  the  flies,  the  result 
would  have  been  precisely  the  same,  for  the 
amended  answer,  without  any  proof  to  sus- 
tain It,  constituted  no  reason  for  withholding 
Judgment  from  the  plaintiffs.  The  defend- 
ant had  had  his  day  in  court;  he  had  had 
ample  opportunity  to  take  his  proof,  and  he 
offered  non&  The  Judgment  Is  clearly  right 
on  the  merits  of  the  case,  and  there  was  no 
substantial  error  in  the  proceedinga  of  the 
court 
Judgment  affirmed. 


WILLIAMS  y.  HABTH. 
(Court  of  Appeal*  of  Kentucky.    Jan.  8»  1914.) 

1.  Fbauduxxnt  Cohvetamoes  (i  89*)— Pbehi- 
uus  ON  Ihsubahob  Pouoiks. 

Under  K7.  St  I  664,  providing  that  if  the 

Sremium  on  any  poucy  <»  insaranee  mentioned 
I  tttat  section  is  paid  by  any  person  with  in- 
tent to  defraud  creditors,  an  amount  equal  to 
the  premium  so  paid,  with  interest  tbeieon, 
shall  inure  to  tlie  benefit  of  creditors,  the  ac- 
ceptance by  the  beneficiary  of  the  amount  of 
the  policy  and  the  investment  thereof  in  real 
estate  does  not  constitute  her  a  frandolent 
grantee. 

[Ed.  Note.— For  other  cases,  see  Ihraadalent 
Oonveyancea,  Oent  Dig.  M  06,  tS7,  168;  Dec 
Dig.  I  89.^  ••  •~>      . 

2.  EXSCDTOBS  AND  Administbatobs  ({  57*)— 
Assets— IHSURANOB  PauauMs  Fbaudqlkni- 
LT  PAin. 

Under  Ky.  St  i  664,  providing  that  If  the 

greminm  on  any  life  insurance  policy  mentioned 
1  that  section  is  paid  by  any  person  with  in- 
tent to  defraud  liis  creditors,  an  amount  equal 
to  the  premium  so  paid,  with  interest  thereon, 
shall  inure  to  the  benefit  of  such  creditors,  the 
premiums  so  paid  are  a  trust  fund  for  the  cred- 
itors, which  passes  to  the  personal  representa- 
'  tive  as  a  part  of  insured's  estate,  whether  re- 
covered from  the  beneficiary  by  the  personal 
representative  or  a  creditor,  and  the  creditor, 
instituting  an  action  for  its  recovery  and  ob- 
taining a  lis  pendens  lien  on  property  in  which 
the  fund  has  been  invested  by  the  beneficiary, 
acquires  no  priority  over  the  other  creditors. 
(Ed.  NotCi— For  other  caseiL  see  Executors 
and  Administrators,  Cent  Dig.  |  309 ;  Dec.  Dig. 
i  57.*] 

8.    EXKCUTOBS  AND  ADIRNISTBATOU  (I  428*)— 

AonoNB— PABTmt— Cbeditobs. 

Under  such  section  the  personal  represent- 
ative of  the  person  paying  such  premiums 
should  sue  for  their  recovery,  but  in  the  event 
of  ills  refusal  to  do  so,  a  creditor  may  bring  the 
action  for  himself  and  all  other  creditors,  to 
which  action  all  creditors  shonld  be  made  par- 
tte* 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Oent  Dig.  i|  1660, 1660^ ; 
Dec  Dig.  i  428.*] 


4.  Fbaudtjixnt  Oonvbtancm  d  89*)  — Pa*- 

mtTMs  OR  Irsubanck  Poucibs. 

Ky.  St  SI  664,  666,  providing  that  the 
amount  of  insurance  premiums  ixaid  In  fraud  of 
creditors,  with  interest  thereon,  shall  inure  t» 
the  benefit  of  sudi  creditors,  do  not  apply  to 
premiums  oaid  to  fraternal  insurance  ORanisa- 
tions,  in  view  of  section  671,  providing  that  the 
money  or  other  benefit  paid  by  any  oo-opermtive 
or  assessment  Insurance  socie^  shall  Im  exempt 
from  execution,  and  not  liable  to  seizure  by  any 
legal  or  equitable  process  for  the  debt  or  lia- 
bility of  a  member. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |i  66,  67,  168;  Dec 
Dig.  i  89.*] 

6.  E<XE0UT0B8  AND  AoiaNiBimATins  (i  484*) — 

AonoNB— Sbt-Offs. 

Under  Ky.  St  |  664,  providing  that  tiie 
amount  of  insurance  premiums  paid  in  fraud 
of  creditors,  with  intmst  thereon,  stiali  innre 
to  the  benefit  of  such  creditors,  m  an  action 
against  a  beneficiary  to  recover  the  amount  of 
premiums  so  paid,  she  was  not  entitled  to  set 
off  a  note  due  her  from  insured,  since  she  owed 
insured  during  his  lifetime  no  part  of  the  fund 
sought  to  be  recovered,  but  held  it  impreseed 
with  a  trust  in  behalf  of  creditors,  and  owed 
it  to  them,  and  hence  the  court  properly  rele- 
gated her  claim  on  the  note  to  settlement  in 
the  action  pending  for  the  settlement  of  in- 
sured's estate. 

[Ed.  Mote.— For  other  cases,  see  Exeentors 
and  Administrators,  Cent  Dig.  B  1698-1716; 
Dec  Dig.  i  484.*] 

Appeal   from   Clrcnlt   Court,    McOracken 

County. 

Action  by  J.  W.  Williams  an  others 
against  Jennie  B.  Harth,  whidti  wen  consol- 
idated. From  the  Judgment  the  plalntUF 
named  anneals,  and  dtfendant  cross-appeals. 
Affirmed. 

Bradshaw  &  Bradshaw,  of  Paducah,  for 
appellant  Morton  &  Morton,  ot  Morganlleld, 
for  appellee 

HANNAH,  J.  J.  F.  Harth  died  in  Union 
county,  Ky.,  testate.  J.  W.  Williams,  a  Judg- 
ment creditor  of  said  Harth,  instituted  an  ac- 
tion in  the  M(<Cracken  drcnlt  court  against 
Jennie  E.  Harth,  widow  of  said  J.  F.  Harth, 
under  section  654,  Kentucky  Statutes,  seA- 
ing  to  recover  Judgment  against  her  in  the 
sum  of  11,427.68,  the  amount  of  his  Judgment 
against  decedent  He  alleged  that  said  T.  F. 
Harth,  during  his  lifetime  and  while  insol- 
vent; diverted  a  large  sum  ot  money  from  Ids 
creditors,  and'  employed  same  in  the  payment 
of  premiums  on  policies  of  life  Insurance  pay- 
able to  said  Jennie  B.  Harth,  and  that  she 
had  received  from  several  Insurance  com- 
panies quite  a  sum  of  money  as  the  proceeds 
of  said  insurance  contracts,  upon  the  death 
of  said  J.  F.  Harth,  the  insured.  The  pre- 
miums so  paid  by  decedent  and  the  policies 
upon  which  said  sums  were  paid,  were  set 
out  in  detail  in  the  petition.  Soon  after  the 
filing  of  this  petition,  several  othw  creditors 
of  said  decedent  instituted  similar  actions  In 
said  court  The  defendant  Jennie  B.  Harth. 
answered  for  herself  individually,  and  alao 
as  executrix  of  said  J.  F.  Harth.    She  denied 
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tlw  tcaud  diarged  In  the  petition  in  tbe  dlver- 
■lon  of  tbe  money  so  paid  for  premlams,  and 
pleaded  tbat,  by  virtue  of  section  071,  Ken- 
tacky  Statutes,  the  premiums  paid  by  dece- 
dent on  one  of  said  insurance  contracts,  a 
certain  benefit  certificate  beld  by  bim  in  tbe 
Knights  of  Honor,  a  fraternal  insurance  or- 
ganization, were  not  recoverable  by  creditors 
of  decedent;  and,  finally,  as  a  set-ofT  against 
tbe  cansea  of  action  of  said  plaintUFs,  she 
pleaded  a  certain  note  executed  to  her  by  de- 
cedent and  bis  two  brothers,  praying  that  she 
might  have  credit  for  the  amount  thereof  as 
against  whatever  sum  mti^t  be  adjudged 
against  her  on  account  of  the  paymoit  by 
decedent  of  the  insurance  preminmB  above 
mentloDed.  Ai  executrix,  she  alleged  that 
should  the  court,  upon  trial  of  said  cases,  ad- 
judge against  hear  any  amount  because  of  the 
payment  by  decedent  of  said  insurance  pre- 
miums, the  same  belonged  to  and  was  a  part 
of  the  estate  of  said  decedent,  and  that  same 
should  be  so  adjudged,  and  subject  to  dlstrl- 
bntlon  ratably  among  all  the  creditors  there- 
of. She  farther  alleged  that  ahe  had  quali- 
fied in  the  Union  county  court  as  executrix 
of  the  wiU  of  said  J.  F.  Hartfa,  he  having 
died  a  resident  of  that  county,  and  his  said 
will  having  beoi  probated  therein;  that  as 
such  executrix  she  had  instltnted  an  action  In 
the  Union  circuit  court  for  the  aettlement  of 
tbe  estate  of  said  decedent,  to  which  action 
tbe  several  plaintUb  In  these  actions,  as  well 
as  all  other  creditors  of  said  estate,  had  been 
made  parties  defendant;  that  the  several 
plaintlfb  in  these  acttoua  had  filed  their 
<dalms  against  said  estate  in  that  action, 
which  she  alleged  was  then  sliU  poiding  in 
said  Union  circuit  court  The  several  ac- 
tions above  mentioned  were  then  consolidat- 
ed, the  pleadings  completed,  certain  stipula- 
tions agreed  to,  and  tbe  cause  submitted;  and 
it  was  adjudged  by  the  court  that  plalntiffB 
recover  of  the  defendant  Jennie  E;  Harth  the 
sum  of  16,660.89,  which  amount  the  court 
found  to  be  the  sum  total  of  the  premiums 
paid  by  said  decedent  on  said  insurance  con- 
tracts, after  January  1,  1907,  the  date  on 
which  said  J.  F.  Harth  became  insolvent,  as 
fixed  and  agreed  upon  by  stipulation  of  tbe 
parties,  which  amount,  however,  does  not  in- 
dode  tiie  amount  of  the  premiums  paid  by 
aaid  J.  F.  Harth  on  the  benefit  certificate 
hsM  by  him  in  the  Knights  of  Honor.  The 
conrt  farther  adjudged  said  sum  of  ^660.89 
for  wbidi  Judgment  was  rendered  against  de- 
teaSajxt,  Jennie  B.  Harth,  to  be  a  part  of  the 
estate  of  said  J.  F.  Harth,  Inuring  to  the 
benefit  of  all  his  creditors,  and  ordered  tbe 
same  to  be  paid  into  tbe  hands  of  the  mas- 
tar  commissioner  of  the  Union  circuit  court, 
wherein  the  above-mentioned  action  was  then 
pending,  to  settle  the  estate  of  said  J.  F. 
Harth;  the  court  adjudging  that  neither  the 
plaintiff  nor  the  other  creditors  in  the  con- 
solidated action  obtained  any  priority  over 
the  other  credltora  of  Mid  estate  by  virtue 


of  their  institution  of  these  actions.  As  to 
the  premiums  paid  by  said  J.  F.  Harth  upon 
the  insurance  contract  held  by  him  in  the 
Knights  of  Honor,  the  court  adjudged  that 
same  were  not  recoverable  by  plaintiffs.  And, 
in  tbe  matter  of  tbe  set-off  pleaded  by  de- 
fendant, Jennie  B.  Harth,  the  court  refused 
to  allow  same,  holding  that  the  proper  pro- 
cedure bad  been  followed  when  said  note  was 
.filed,  and  allowed  as  a  general  creditor** 
claim  in  the  action  pending  in  the  Union  cir- 
cuit court  to  settle  said  estate.  From  tbe 
Judgment  denying  to  the  plaintiff  J.  W.  Wil- 
liams a  superior  lien  on  the  fund  recovered, 
and  priority  in  the  distribution  thereof,  and 
refusing  to  subject  the  amount  of  tbe  pre- 
miums paid  to  the  Knights  of  Honor  after 
he  became  insolvent,  said  J.  W.  Williams  ap- 
peals. The  defendant,  Jennie  B.  Harth,  pros- 
ecutes a  cross-appeal  from  that  part  of  tbe 
Judgment  denying  the  note  above  mentioned 
to  be  a  setoff  against  the  said  fund  in  her 
hands  adjudged  to  belong  to  the  credltois  of 
her  deceased  husband. 

The  questions  presented  by  appellant  are : 
Did  the  court  err  in  refusing  to  adjudge  ap- 
pellant to  be  a  preferred  creditor  and  oi- 
titled  to  priority  over  the  other  creditors  in 
the  distribution  of  the  fund  recovered  be- 
cause he  instituted  the  first  action  to  subject 
the  fund ;  and  (2)  Did  the  court  err  in  deny- 
ing a  recovery  of  the  amount  of  the  prem- 
iums paid  by  said  J.  F.  Harth  as  dues  on  tbe 
benefit  certificate  held  by  him  in  the  Knights 
of  Honor? 

[1]  Appellant  bases  his  claim  to  prefer- 
ence and  priority  in  the  distribution  of  the 
fund  recovered  upon  the  ground  that  defend- 
ant, Jennie  B.  Harth,  was  grantee  of  a 
fraudulent  conveyanca  His  petition  de- 
scribed the  premiums  paid  by  decedent,  and 
policies  of  insurance  upon  which  same  were 
paid,  the  purpose  thereof  being  to  create  a 
lien  on  said  fund.  At  the  time  of  his  death, 
the  decedent  owned  several  valuable  tracts 
of  coal  land  in  Union  county,  incumbered 
by  mortgaga  Action  having  been  instituted 
shortly  after  tbe  death  of  said  J.  F.  Harth 
for  sale  of  said  lands  to  discharge  the  mort- 
gage debt,  a  sale  thereof  was  had,  at  which 
defaidant,  Jennie  B.  Harth,  became  the 
purchaser  of  said  lands;  the  said  purchase 
being  made  with  the  money  received  by  her 
as  tbe  proceeds  of  the  insniance  contracts 
heretofore  mentioned.  Defendant,  Jennie  B. 
Harth,  also  erected  a  residence  in  Paducah 
with  part  of  the  same  money.  Appellant 
filed  an  amended  petition  containing  the 
necessary  allegations  upon  which  to  base 
a  lis  i)endens  lien,  describing  the  said  lands 
and  residence  property,  and  now  claims  that 
because  of  said  i>roceedlngs  he  has  a  lien  on 
the  fund  recovered  superior  to  other  credi- 
tors. The  defendant,  Jennie  B.  Harth,  is 
not  the  defendant  in  the  Judgmoit  whi<>b 
was  made  the  basis  of  appellant's  action. 
Nor  is  she  grantee  of  a  frauduloit  conv^- 
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ance.  Tbere  Is  no  fraud  brought  borne  to 
her.  The  statute  declares  that  the  payment 
by  any  person  of  premiums  on  life  Insurance 
contracts  made  with  Intent  to  defraud  cred- 
itors shall  render  recoverable  an  amount 
equal  to  the  premiums  so  paid,  with  Interest 
thereon,  which  recovery  shall  inure  to  the 
benefit  of  said  creditors.  But  the  accept- 
ance by  the  benefldary  of  the  amount  of  the 
policy,  and  the  Investment  thereof  In  real 
estate,  does  not  of  Itself  constitute  said 
benefldary  a  fraudulent  grantee. 

[2]  The  statute  under  which  the  plalntlfC 
creditors  Instituted  these  proceedings  (sec- 
tion 6M,  Kentucky  Statutes)  says:  "If  a 
premium  on  any  policy  in  this  section  men- 
tioned Is  paid  by  any  person  with  Intent  to 
defraud  his  creditors,  an  amount  equal  to 
the  premium  so  paid,  with  interest  thereon, 
shall  mure  to  the  heneflt  of  said  oreditors." 
The  plain  and  manifest  meaning  of  the  lan- 
guage of  this  statute  is  that  the  premiums 
so  paid  In  prejudice  of  the  rights  of  credi- 
tors constitute  a  fund  impressed  with  a  trust 
In  behalf  of  all  the  creditors  therein  men- 
tioned, and  said  fund  passes  to  the  personal 
representative  as  a  part  of  the  estate  of  the 
decedent  The  statute 'Is  silent  as  to  the 
person  in  whom  the  right  of  action  for  the 
recovery  of  said  premiums  is  lodged;  but 
undoubtedly  when  the  same  are  recovered 
under  the  action  authorized  by  this  section, 
the  fund  so  recovered  becomes  a  part  of  the 
estate  of  the  decedent,  for  the  equal  use  and 
benefit  of  all  the  creditors  in  said  section 
mentioned,  it  matters  not  by  whom  the  re- 
covery was  enforced. 

In  the  case  of  Klttel  y.  Domeyer,  175  M. 
T.  205,  67  N.  E.  433,  Klttel,  a  creditor  of  de- 
cedent, Domeyer,  instituted  an  action  against 
certain  life  insurance  companies,  the  admin- 
istrator of  the  estate,  and  against  the  widow, 
seeking  to  recover  a  part  of  the  proceeds  of 
certain  .insurance  policies  upon  which  the 
decedent  had  paid  premiums  while  insolvent, 
and  under  an  alleged  state  of  fact  which 
rendered  same  recoverable  under  the  New 
Tork  statute.  The  plaintiff  alleged  that  the 
administrator  had  refused  to  institute  the 
action.  He  demanded  Judgment,  declaring 
the  amount  of  his  claim  to  be  a  lien  upon 
the  proceeds  of  said  insurance  policies,  be- 
cause of  his  institution  of  the  action.  The 
lower  court  denied  to  him  the  particular 
and  exclusive  relief  prayed  for — that  is, 
the  application  to  his  claim  preferentially 
of  the  insurance  money  above  mentioned — 
but  sustained  the  action  so  as  to  bring  the 
fund  into  the  hands  of  the  administrator  for 
distribution  ratably  among  all  the  creditors 
of  the  estate.  On  appeal  to  the  Court  of 
Appeals  from  the  Appellate  Division  of  the 
Supreme  Court,  that  court  said  in  part: 
"It  was  also  held  by  the  Appellate  Division 
that,  while  in  the  event  of  the  refusal  of 
the  administrator  or  executor  to  perform 
his  duty  of  reducing  the  excess  of  insurance 


to  possession  a  creditor  might  bring  an  ac- 
tion in  behalf  of  himself  and  all  other  cred- 
itors, the  plaintifTa  situation  gave  him  no 
standing  to  maintain  an  action  of  this  char- 
acter. Presumably  what  the  learned  court 
had  reference  to  was  the  claim  in  the  com- 
plaint to  a  preference  in  lien  and  in  pay- 
ment over  all  other  creditors,  for  that  was 
the  theory  of  the  action,  and  plaintiff's  con- 
tention Is  that  his  diligence  entitles  him  to 
be  so  rewarded."  But  in  this  contention  the 
higher  court  did  not  concur,  and  it  sus- 
tained the  lower  court  In  holding  the  said 
fund  BO  recovered,  for  distribution  ratably 
among  all  the  creditors  of  the  estate, 
through  the  hands  of  the  administrator. 
We  believe  this  to  be  the  proper  construc- 
tion of  the  statute  under  consideration, 
that  the  fund  when  recovered  is  a  part  of 
the  estate  of  the  decedent.  In  which  all  the 
creditors  mentioned  in  the  statute  are  en- 
titled to  participate  ratably. 

[3]  We  are  also  of  the  opinion  that  the 
personal  representative  should  institute  the 
action  for  the  recovery  of  Ufe  Insurance 
premiums  paid  In  fraud  of  creditors,  but 
that  in  the  event  of  the  refusal  of  such  per- 
sonal representative  to  do  so,  a  creditor  may 
bring  such  action  for  himself  and  aU  other 
creditors;  and,  such  action  being  in  the  na- 
ture of  a  proceeding  to  settle  the  estate,  all 
creditors  should  l>e  made  parties. 

[4]  As  to  the  premiums  paid  by  said  J.  F. 
Harth  on  the  benefit  oertiflcate  held  by  him 
in  the  Knights  of  Honor,  the  lower  court 
properly  adjudged  that  same  are  not  recov- 
erable This  was  done  upon  the  autborlty 
of  section  671,  Kentucky  Statutes,  which 
provides  that  the  money  paid  by  fraternal 
insurance  organizations  aa  the  proceeds  of 
insurance  contracts  shall  ba  exempt  from 
execution,  and  not  liable  to  be  seised,  taken, 
or  appropriated  by  legal  or  equitable  pro- 
cess to  pay  any  debt  of  the  insured.  The 
Legislature  evidently  Intended  to  except 
from  the  operation  of  sections  651  and  635, 
Kentucky  Statutes,  premiums  paid  to  frater- 
nal insurance  organizations,  and  in  fact  does 
80  in  direct  terms. 

[S]  As  to  the  cross-appeal  prosecuted  by 
appellee,  the  court  properly  refused  to  ad- 
Judge  the  note  held  by  defendant  against 
decedent  a  set-ofC  against  the  fund  adjudged 
to  be  in  her  hands  belonging  to  decedent's 
creditors.  This  note  was  for  money  loaned 
decedent.  She  owed  her  husband  during  his 
lifetime  no  pert  of  the  fund  adjudged 
against  her  In  this  action.  Upon  the  death 
of  her  husband,  this  fund,  by  operation  of 
the  statute  referred  to,  became  the  proper- 
ty of  decedent's  creditors,  aud  she  held  it 
Impressed  with  a  trust  in  their  behalf.  She 
at  no  time  owed  the  decedent  anything  on 
account  of  this  fund ;  and,  when  she  collect- 
ed it,  she  held  it  for  the  creditors  and  owed 
it<  to  them.  The  court  properly  relegated 
her  claim  to  settlement  in  the  action  pending 
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In  the  Union  drcnlt  court,  wbereln  tbe  es- 
tate of  decedent  Is  In  process  of  settlement, 
-and  In  which  action  said  note  had  been  filed. 
The  judgment  appealed  from  Is  affirmed 
«n  both  the  original  and  cross-appeals. 


MORELAND  t.  HENBY  et  aL 
(CJourt  of  Appeals  of  Kentucky.    Jan.  8,  1914.) 

1.  Vbndob  ahd  Pubohaseb  (I  343*)— Ekoov- 

■BT   or  PUBOHASB  MONKT  PAID— OVBBFAT- 
lOtKT. 

Where  a  tract  of  laud  was  represented  by 
the  vendor  to  contain  200  acres,  and  the  sale 
was  sot  in  gross  of  a  body  of  land,  but  bj  the 
acre,  tbe  Tendee  could  recover  tbe  value  of  any 
deficit  in  quantity. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i{  1023-1029;  Dec  Dig. 
I  343.»] 

2.  Vkndok  and  FuBcnASEB  (I  80*)— Remsdiks 
or  PuBCHASKB— SxirnciKNCT  or  Evidkncb— 
OTKBFATiacm. 

Evidence  keU  to  show  that  a  sale  of  land 
was  by  the  acre,  and  not  in  gross,  though  the 
deed  described  the  land  by  adjoining  land  and 
public  roads,  and  recited  that  there  were  200 
acres,  more  or  leas. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi  182-136;    Dec.  Dig. 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  ESvls  Henry  and  others  against 
David  Moreland.  Judgment  for  platntlffa. 
Defendant  appeals.    Affirmed. 

Ernest  Woodward  and  M.  L.  Heavrln,  both 
of  Hartford,  for  appellant  Barnes  &  Smith, 
of  Hartford,  for  appellees. 

CARROLL,  J.  [1,1]  In  March,  1910,  the 
appellant  sold  to  the  appellees  a  tract  of 
land  for  $8,000.  The  deed  described  the 
land,  not  by  metes  and  bounds,  or  courses 
and  distances,  bot  by  adjoining  lands  and 
public  roads,  and  ledted  that  the  tract 
"contains  200  acres,  more  or  less."  In  the 
latter  part  of  1911  the  appellees,  averring 
that  they  bought  the  land  at  $40  per  acre, 
believing  that  there  were  200  acres  in  the 
tract,  and  that  the  recitation  In  the  deed 
that  It  contained  200  acres,  more  or  less,  was 
inserted  by  mutual  mistake,  brought  this 
suit  to  recover  from  appellant  $620,  the 
value  of  tbe  deficit  In  the  quantity  of  the 
land.  For  answer  to  this  suit,  the  appel- 
lant set  up  that  the  sale  was  of  a  tract  of 
land  in  gross,  and  not  by  the  acre,  and  that 
appellees,  at  the  time  of  and  before  the  pur- 
chase, bad  actual  knowledge  of  the  boundary 
lines  of  the  land,  and  the  fact  that  its  con- 
tents had  never  been  calculated.  He  also 
relied  upon  the  recitation  In  the  deed  as 
conclusive  of  the  contract  between  the  par- 
ties. After  the  case  bad  been  prepared  for 
trial,  the  lower  court  gave  the  appellees  the 
relief  prayed  for,  and,  from  the  judgment, 
this  appeal  is  prosecuted. 

If  the  sale  was  in  gross  of  a  body  of  land, 
and  not  by  the  acre,  the  deficit,  not  amount- 


ing to  as  much  as  10  per  cent  would  not  be 
sufficient  to  entitle  appellees  to  the  relief 
sought.  On  the  other  hand,  if  the  tract  was 
represented  by  appellant  to  contain  200  acres, 
and  was  bought  by  appellees  by  the  acre,  tbe 
judgment  should  be  affirmed.  Page  v.  Ho- 
gan,  150  Ky.  726,  160  S.  W.  801;  Salyer  v. 
Blessing,  161  Ky.  469,  162  S.  W.  276. 

At  the  outset  it  is  urged  by  counsel  tor 
appellant  that  the  recital  in  the  deed  that 
the  land  contained  200  acres,  more  or  less, 
contains  the  contract  between  the  parties, 
and  this  redtal,  together  with  the  general 
description  of  the  boundary,  shows  that  the 
sale  was  of  a  body  of  land  In  gross,  and  not 
by  the  acre.  Unexplained,  this  recital  would 
be  conclusiTe  on  the  parties  that  the  sale 
was  In  gross,  and  not  by  the  acre;  but  the 
weight  of  the  evidence  clearly  establishes 
that  the  appellant,  the  appellees,  and  the 
draftsman  of  the  deed  all  believed  that  the 
body  of  land  contained  200  acres,  and  that 
the  sale  and  purchase  was  of  200  acres  of 
land  at  $40  per  acre. 

The  appellees  did  not  have  the  title  ex- 
amined or  the  land  surveyed,  and  four  wit- 
nesses testify  positively  that  appellant  rep- 
resented that  the  body  of  land  contained  200 
acres,  and  that  he  wanted  $40  an  acre  for  it 

The  draftsman  of  the  deed,  who  had  at 
one  time  surveyed  the  land,  but  did  not  cal- 
culate the  contents  of  the  survey,  says  that 
at  the  time  the  deed  was  written  appellant 
said  to  appellees  that  there  were  200  acres  lu 
the  tract,  and  that  he  (the  witness)  thought 
the  tract  contained  200  acres,  and  so  told 
appellees.  He  further  testifies  that,  before 
writing  the  deed,  he  told  appellant  that  he 
thought  there  were  200  acres  In  the  tract, 
and  that  appellant  told  him  to  write  the 
deed  "for  200  acres  at  $40  an  acre."  It  fur- 
ther appears  that  the  draftsman  of  the  deed 
inserted  the  words  "more  or  less"  without 
direction  from  any  person. 

The  evidence  of  appellant  is  to  the  effect 
that  he  declined  to  sell  the  land  by  the  acre, 
although  he  believed  there  were  200  acres 
in  the  tract,  and  sold  the  land  as  a  body  for 
$8,000. 

Under  these  circumstances,  we  think  the 
Judgment  of  the  lower  court  was  clearly 
correct,  and  it  is  affirmed. 


RICHARDS   V.   BARBER  ASPHAi;r   PAV- 
ING OO.t 
(Court  of  Appeals  of  Kentucky.    Jan.  7,  1914.) 

1.    MUNICIPAI.    COKPOBATIONS    (>   487*)— PUB- 
LIC    IlCPBOVEUKNTS — LlABILrTT    TO     ASSESS 

MENT— Pbbsumption   or   Pubchabeb's   No 

TICK 

Ky.  St  I  2834,  part  of  the  charter  of  tb^ 
city  of  Louisville,  provides  for  a  lien  on  abut- 
ting property  for  the  cost  of  original  improve- 
ments of  streets  and  for  its  enforcement  by 
court  proceedings,  and  that  no  error  in  the 
proceedings  of  the  council  shall  exempt  from 
payment  after  the  work  has  been  done  as  re- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ka7-No.  Series  &  Rep'r  Indaxaa 
161  S.W.— 70  t  Rehearing  denied  February  4,  1314. 
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Suired  by  either  the  ordinance  or  contract  bnt 
liat  the  council  or  the  court  shall  make  all  cor- 
rections and  orders  to  do  justice  between  the 
IMtrties.  Defendant  knew  of  an  improTement  at 
the  time  he  purchased  property  upon  which  the 
assessnuent  had  apparently  been  paid.  Held, 
that  it  must  be  presumed  that  he  had  knowl- 
edge of  the  statute,  and  hence  he  was  not  an 
innocent  purchaser  for  Talue  without  notice, 
but,  under  its  express  provisions,  was  liable 
to  an  additional  assessment,  resultintr  from  a 
decrease  in  the  assessment  territory  ordered  by 
the  court  and  a  consequent  increase  in  the  as- 
sessment against  property  remaining  within  the 
district. 

[Bid.  Note.— For  other  cases,  see  Monldpal 
Corporations,  Cent  Dig.  |  1146;    Dec.  Dig.  | 

2.  Municipal  OoBPOBATions  (|  487*)— Pub- 

LIO  IlCPBOVXHBNTS— CoBBKOnOR   OF  ASSSSB- 
KBNT. 

In  such  case  the  fact  that  the  original 
assessment  paid  by  defendant's  Tendor  was  er- 
roneous, and  that  such  error  misled  defendant 
to  his  prejudice,  and  required  him  to  pay  an  ad- 
ditional assessment,  was  not  sufficient  ground 
for  estoppel,  in  view  of  his  presumed  knowledge 
of  Ky.  St.  I  2834,  expressly  authorizing  a  city 
to  correct  an  erroneous  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oo^rationa,   Cent   Dig.   f  ll46;    Dec.   Dig. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Dirlslon. 

Action  by  the  Barber  Asphalt  Paying 
Company  against  Albert  J.  Richards  and 
others.  Judgment  for  plaintiff,  and  defend- 
ant Richards  appeals.    AiBrmed. 

Oscar  O.  Bader,  of  LoulsTille,  for  appel- 
lant WiUlam  Furlong  and  Furlong,  Wood- 
bury &  Furlong,  all  of  Louisville,  for  ap- 
pellee. 

OliAY,  C  The  city  of  LoulBvUle,  by  ordi- 
nance approved  April  7,  1910,  ordered  the 
Improvement  of  Bayly  avenue  from  Frank- 
fort avenue  to  Center  avenue.  Being  orig- 
inal construction,  the  work  was  ordered 
done  at  the  expense  of  the  abutting  prop- 
erty owners.  The  ordinance  defined  the 
assessment  district  as  extending  on  the  east, 
halfway  back  to  Birchwood  avenue.  The 
contract  for  doing  the  work  was  awarded  to 
the  Barber  Asphalt  Paving  Company.  On 
completion  of  the  work  the  cost  thereof 
was  regularly  assessed  against  the  property 
owners  In  that  assessment  district  As  the 
assessment  district  was  quite  large,  the  bills 
were  comparatively  small.  All  the  property 
owners  immediately  facing  Bayly  avenue 
paid  their  assessments.  Some  time  there- 
after two  of  these  property  owners  sold  and 
conveyed  their  lots  to  apx)ellant,  Albert  J. 
Richards.  A  few  months  later  suit  was  In- 
sltuated  on  the  apportionment  warrants 
against  those  who  had  not  paid  their  assess- 
ments. Among  the  defendants  was  one 
George  W.  Long.  On  appeal  to  this  court 
it  was  held  that  the  assessment  territory 
was  too  large,  and  the  case  was  remanded 
with  directions  to  the  lower  court  to  appor- 
tion the  assessment  as  indicated  in  the  opin- 


ion. Long  T.  Barber  Af^halt  Paving  Ool, 
161  Ky.  1.1  The  effect  of  the  opinion  was  to 
decrease  the  assessment  territory,  and  con- 
sequently to  increase  the  bUls  against  all 
the  property  owners.  Including  those  who 
had  theretofore  paid  the  original  assess- 
ments. On  the  return  of  tbp  case  a  reap- 
portionment was  made  in  accordance  with 
the  opinion,  supra.  On  the  day  that  the  re- 
apportionment was  made,  app^ee,  the  Bar- 
ber Asphalt  Paving  Company,  filed  an 
amended  petition,  making  parties  to  the  ac- 
tion several  persons  who  had  purchased  lots 
between  the  day  of  the  1910  apportlopment, 
which  was  set  aside  by  the  court,  and  the 
new  apportionment  made  by  the  lower  court 
Among  those  thus  made  parties  was  the 
appellant,  Albert  J.  Richards.  On  the  same 
day  that  the  amended  petition  was  filed  a 
lis  pendens  notice  vnis  filed  in  the  county 
clerk's  office,  as  required  by  statute.  Appel- 
lant defended  on  the  ground  that  at  the 
time  of  his  purchase  his  grantors  had  paid 
the  assessment  that  was  made  by  the  city 
of  Louisville,  and  that  he  was  an  Innoooit 
purchaser  for  value  without  notice.  He  also 
Invoked  the  doctrine  of  estoppel,  based  on 
the  principle  that  where  one  of  two  Innocent 
persons  must  suffer,  he  should  suffer  whose 
act  caused  the  injury.  The  lower  court  held 
these  defenses  insufficient  and  gave  Judg- 
ment against  appellant  for  $46:26,  the  excess 
of  the  reapportionment  over  the  original  ap- 
portionment 

[1]  SecUon  2834,  Kentudqr  Statutes,  being 
a  part  of  the  charter  of  the  dty  of  Louis- 
ville, after  providing  for  a  lien  on  the  abut- 
ting property  for  the  cost  of  the  original 
improvement  of  public  ways,  provides  as  fol- 
lows: "Payments  may  be  enforceci.  upon  the 
property  bound  therefor  by  proceedings  in 
court;  and  no  error  in  the  proceedings  of 
the  general  council  shall  exempt  from  pay- 
moit  after  the  work  has  been  done  as  re- 
quired by  either  the  ordinance  or  contract; 
but  the  general  council,  or  the  courts  in 
which  suits  may  be  pending,  shall  make  all 
corrections,  rules,  and  orders  to  do  Justice 
to  all  parties  concerned."  Appellant  knew 
of  the  improvement  at  the  time  of  the  pur- 
chase of  the  property,  and  it  must  be  pre- 
sumed that  he  had  knowledge  of  the  statute, 
supra.  That  being  true,  he  was  not  an  inno- 
cent purchaser  for  value  without  notice. 
On  the  contrary,  he  not  only  knew  that  the 
property  purchased  was  subject  to  a  lien, 
but  he  purchased  subject  to  tiie  right  of  the 
council  or  the  court  to  correct  any  error 
in  the  assessment,  and  with  notice  of  the 
fact  that  the  prop^ty  could  not  be  exonpted 
from  any  part  of  its  Just  proportion  of  the 
assessment  by  any  error  on  the  part  of  the 
general  council. 

[2]  For  the  same  reason  th^re  is  no  merit 
in  the  plea  of  estoppel.  The  mistake  hi  the 
original   assessment    and   the   collection    of 
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the  ortginal  apix>rtloDment  warrant,  did  not 
release  the  Uen.  The  fact  that  the  original 
assessment  was  erroneons,  and  the  farther 
fact  that  he  was  misled  to  his  prejudice  by 
this  error  of  the  city,  la  not  anffldent  ground 
for  eatt^qpel.  In  view  of  the  ezpreas  author- 
ity given  by  the  statnte  to  correct  the  as- 
sessment, and  of  his  presnmptlTe  knowledge 
of  this  right  on  the  part  of  the  city.  It  was 
so  adjudged  In  the  case  of  Comley,  etc,  v. 
American  Standard  Asphalt  Co.,  130  Ey. 
262,  113  S.  W.  125,  where  the  precise  ques- 
tion was  under  consideration. 
Judgment  affirmed. 


BRBNTLINGEIB  v.  LOUISVILLB  BT. 
CO.  et  aL 

(Court  of  Appeals  of  Kentucky.    Jan.  7,  1914.) 

1.  Municipal  Cobfobatiokb  (||  794,  809*)— 
Sakrt  or  Stbkkt»— Injtjbt  to  Pkdestbian 
— Dtjtt  o»  City— Duty  o»  Ooktbactob. 

When  a  contractor,  under  a  permit  from 
a  city,  obBtmcted  the  tide  of  a  street  with  his 
machinetT  and  materials  and  laid  a  temporary 
board  sioewalk  around  the  obstruction  for  the 
public  use,  it  was  the  duty  both  of  the  city 
and  the  contractor  to  use  ordinary  care  that  the 
temporary  walk  should  be  safe. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Die.  |i  1668,  1688-iea»4; 
Dec.  Dig.  fi  794,  809.*] 

2.  MUNI0I7AX    COBPOBATIOHB    (i    80S*)  —  Ob- 

STBUcTioH  OF  Stbkbts— Duty  or  Tbavkleb. 
A  pedestrian  using  a  temporal?  walk 
around  the  machinery  and  material  of  a  con- 
tractor obstructing  one  side  of  a  street  was 
bound  to  exercise  such  care  for  his  own  safety 
as  might  be  reasonably  expected  of  a  peiaon  of 
ordinary  prudence  in  that  situation. 

[BM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1678,  1682;  Dec 
Dig.  I  808.*] 

3.  Municipal  Cobpobatiorb  (|  816*)  — Di- 
fkcts  in  Strkxts— LiIabiuty  ov  City  and 

PSBSON  CaUBIHO  DsraOT— P1.EADINO. 

Plaintiff,  in  his  action  against  a  city  and 
a  construction  company  for  injury  from  the  pro- 
jecting end  of  a  street  ear  as  it  turned  across 
the  temporary  board  walk  which  the  city  per- 
mitted and  which  the  contractor  built  outside 
of  its  machinery  and  material  for  the  public 
use,  alleged  that  the  city  and  the  construc- 
tion company  were  negligent  in  the  construction 
of  a  walk  so  close  to  the  street  railroad  trade 
as  to  make  it  dangerous  to  people  using  It,  and 
that  the  city  was  negligent  in  permitting  the 
oontiactor  to  block  the  street  and  in  furnishing 
a  dangerous  sidewalk  for  pedestrians.  Held, 
that  the  petition  was  good  as  against  a  demur- 
rer by  the  city  and  by  the  construction  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fj  1711-1716,  1718, 
1720-1723;    Dec.   Dig.  |  816.*] 

4.  Municipal  Oobfokations  (|  806*)  — Use 
or  Stbeet— Pbbsumption  or  Satbty. 

Plaintiff,  walking  on  a  temporal?  sidewalk 
built  by  a  contractor  aronnd  his  machinery  and 
material  on  one  side  of  a  street  and  held  out 
to  the  public  for  use,  had  a  right  to  assume 
that  the  walk  was  safe. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  |  1678,  1682 ;  Dec. 
Dig.  f  806.*] 


6.  Sibxxt  Bailboads  (i  117*)  — Action  pob 
iNJUBiKS  —  Question    fob    Jubt  —  Neou- 

OENCK. 

In  an  action  against  a  street  railroad  for 
Injuries  from  being  struck  by  the  rear  end  of 
its  car  projecting  over  a  temporary  sidewalk 
as  it  turned,  held,  on  the  evidence,  that  whether 
those  in  charge  o(  the  car  in  the  exercise  of 
ordinary  care  should  have  anticipated  plaintiff's 
presence  on  the  sidewalk  when  the  car  turned, 
and  should  have  maintained  a  lookout  or  taken 
other  precautions  for  his  safety,  was  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ||  239-257;  Dec.  Dig.  | 
117.*] 

6.  Stbxbt  Bailboads  (i  93*V— Injuby  to  Peb- 
aoNB  ON  Btbebt  — Cabk  Reqitibbd  —  Look- 
out. 

Where  the  presence  of  persons  near  a 
street  railway  track  and  danger  to  them  may  be 
reasonably  anticipated  by  those  in  charge  of 
cars.  It  Is  their  duty  to  maintain  a  lookout  for 
such  persons  and  to  exercise  such  care  for 
their  mfety  as  may  usually  be  expected  of  per- 
sons of  ordinary  prudence  under  the  circum- 
stances. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  195-200;   Dec.  Dig.  {  93.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  oiilrd  Division. 

Action  by  Walter  W.  Brentllnger  against 
the  lioulsville  Railway  Company,  City  of 
LoulsvUle,  and  the  Selden  Breck  Construc- 
tton  Company.  Demurrer  of  the  City  and 
the  Construction  Company  sustained,  and 
verdict  directed  for  defendant  Loulavllle 
Railway  Company,  and  plaintiff  appeals. 
Judgment  reversed  as  to  each  of  the  defend- 
ants, and  canse  remanded. 

J.  L.  Richardson  and  H.  O.  Williams,  both 
of  lionlsvllle^  for  appellant  Leon  P.  Lewis 
and  Pendleton  Beckley,  both  of  Louisville, 
for  appellee  City  of  Louisville.  Falrlelgh, 
Straus  &  Falrlelgh,  of  Louisville,  for  ajfpti- 
lee  Louisville  By.  Co.  O^eal  &  O'Neal,  of 
Louisville^  tor  appellee  Selden  Breck  Const. 
Co. 

HOBSON,  0.  J.  Jefferson  street  In  Loois- 
vlUe  runs  east  and  west  There  are  two 
street  car  tracks  in  the  street;  cars  going 
west  using  the  north  track  and  cars  going 
east  nstng  the  south  track.  Fifth  street  runs 
north  and  south.  Most  of  the  cars  running 
on  Jefferson  street  run  up  and  down  the 
street,  bat  thoe  are  street  car  tracks  in 
Fifth  street  and  occasionally  a  car  going 
west  on  Jefferson  street  turns  south  on  Fifth 
street  In  January,  1912,  the  Selden  Breck 
Construction  Company  was  erecting  the  Inter 
Southern  building  at  the  northeast  comer-  of 
Fifth  and  Jefferson  streets,  and  under  a  per- 
mit from  the  city  was  obstructing  the  north 
side  of  Jefferson  street  with  its  engines  and 
material  nearly  out  to  the  north  street  car 
track.  To  permit  footmen  to  get  along  on 
this  side  of  the  street.  It  had  laid  a  tern- 
I)orary  board  sidewalk  around  its  obstructiona 
for  the  public  to  walk  on.  This  board  side- 
walk came  oat  nearly  to  the  street  car  track. 
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and  all  the  space  between  this  sidewalk  and 
the  property  line  was  occupied  by  the  ob- 
structions referred  to.  Walter  W.  BrentUng- 
er,  who  lived  In  Jefferson '  county,  was  In 
the  dty  on  business  and  passing  eastward  on 
Jefferson  street.  As  he  was  walking  on  the 
board  walk  referred  to,  a  street  car  came 
along.  This  car  turned  southward  Into  Fifth 
street,  and  In  making  the  turn  the  rear  end 
of  the  car  swung  out  over  the  sidewalk, 
striking  Brentllnger  upon  the  hip  and  knock- 
ing him  over  upon  the  material  stacked  on 
the  opposite  side,  inflicting  upon  him  as  he 
alleged  serious  and  painful  injuries,  to  re- 
cover for  which  he  brought  this  suit  against 
the  dty  of  Louisville,  the  construction  com- 
pany, and  the  street  railway  company.  He 
alleged  In  his  petition  that  the  dty  and  the 
construction  company  were  negligent  in  the 
construction  of  the  sidewalk  so  close  to  the 
railroad  track  as  to  make  it  dangerous  to 
people  using  it ;  that  the  dty  was  also  negli- 
gent in  permitting  the  construction  company 
to  blockade  the  street  and  in  furnishing  a 
dangerous  sidewalk  for  pedestrians  to  use; 
and  that  the  railroad  company  was  negligent 
in  operating  the  car  and  running  against  him. 
The  drcult  court  sustained  the  demurrer  of 
the  dty  and  the  construction  company  to  the 
plalntUTs  petition.  The  case  came  on-for  trial 
against  the  railway  company,  and  at  the  con- 
dusion  of  the  evidence  for  the  plaintiff  the 
court  instructed  the  Jury  peremptorily  to  find 
for  the  defendant,  and,  the  plaintiff's  petition 
having  been  dismissed,  he  appeals. 

In  Baumdster  v.  Markham,  101  Ey.  122, 
39  S.  W.  844,  41  8.  W.  816,  19  Ky.  Law  Rep. 
308,  72  Am.  St  Rep.  397,  we  held  that  the  de- 
gree of  care  required  of  contractors  who  are 
constructing  buildings  on  the  streets  of  a  dty 
must  be  proportionate  to  the  danger  and 
risk  of  injury  Involved  in  the  drcumstances 
of  the  i)articular  case,  and  that  they  must 
exercise  ordinary  care  for  protecting  the  pub- 
lic from  liability  to  Injury,  either  from  an 
excavation  made  In  the  street  or  by  any 
other  act  which  makes  the  use  of  the  street 
unsafe  or  less  secure. 

In  Grlder  ▼.  Jefferson  Realty  Co.,  116  S.  W. 
091,  we  said:  "It  Is  the  duty  of  a  dty  to 
keep  its  streets  and  all  parts  thereof  at  all 
times  in  a  reasonably  safe  condition  for  pub- 
lic traveL  And,  when  the  dty  permits 
abutting  owners  to  use  its  streets  in  the  con- 
struction or  repair  of  buildings,  this  does  not 
in  any  measure  lessen  its  duty  to  exercise 
the  degree  of  care  that  would  be  required  If 
it  had  not  surrendered  a  portion  of  the  street 
for  this  purpose.  The  streets  of  a  dty  can- 
not be  kept  reasonably  safe  for  public  travel 
unless  obstructioiis,  unsafe  places,  and  exca- 
vations are  protected  by  means  or  methods 
reasonably  suffldent  to  give  persons,  exercis- 
ing ordinary  care  for  their  own  safety,  notice 
or  warning  of  the  obstructions,  unsafe  places, 
or  excavations." 

The  same  principles  were  announced  in 
Blocher  r,  Dleco,  90  S.  W.  606,  and  aty  of 


Glasgow  T.  Glllenwaters,  113  Ky.  140,  67  S. 
W.  381,  28  Ky.  Law  Rq>.  237B. 

[1]  The  temporary  walkway  was  built  for 
the  public  to  walk  on;  the  public  were  by 
necessary  implication  invited  to  use  It  It 
was  incumbent  upon  both  the  contractor  and 
the  dty  to  use  ordinary  care  to  keep  the 
street  reasonably  safe ;  and,  when  the  tempo- 
rary sidewalk  was  provided  tot  the  nse  of 
the  public  while  the  regular  sidewalk  was 
obstructed,  it  was  incumbent  upon  both  the 
contractor  and  the  dty  to  nse  ordinary  care 
that  the  temporary  walk  should  be  safe.  It 
is  true  there  were  no  holes  in  the  plank.  If 
there  had  been  holes  in  the  temporary  side- 
walk and  the  plaintiff  had  been  injured  by 
falling  into  one  of  them,  confessedly  both 
the  contractor  and  the  dty  would  be  liable, 
for  the  sidewalk  had  been  there  some  time 
and  had  in  fact  been  constructed  under  the 
supervision  of  the  dty. 

[2,3]  But  the  danger  of  being  struck  by 
passing  cars  rendered  the  sidewalk  no  less 
unsafe  for  pedestrians  than  if  there  had 
been  holes  in  it  The  cars  usually  vrent 
straight  down  Jefferson,  and  a  car  going 
down  Jefferson  would  not  be  in  any  way 
dangerous,  but  occasionally  a  car  would  turn 
Bonth  on  Fifth  street ;  and,  when  a  car  would 
turn  south  on  Fifth  street,  the  pedestrians 
could  not  tdl,  until  it  began  to  turn,  as  the 
movement  was  made  by  an  electric  switch 
under  the  charge  of  the  motorman;  and 
when  the  turn  was  made  the  rear  end  of  the 
car  would  strike  any  one  on  the  sidewalk  at 
the  point  on  the  turn.  Whether  the  plaintiff 
exercised  ordinary  care  is  a  question  for  the 
Jury.  It  was  his  duty  to  exercise  such  care 
for  his  own  safety  as  may  be  reasonably  ex- 
pected of  a  person  of  ordinary  prudence  sit- 
uated as  he  was.  But  if,  as  he  showed,  he 
was  not  aware  of  any  danger  on  the  side- 
walk until  he  was  strudc  by  the  car,  it  can- 
not be  said  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negligence,  especially 
if,  as  he  showed,  the  material  of  the  construc- 
tion company  was  piled  out  up  to  the  tem- 
porary sidewalk,  so  that  when  he  came  in 
danger  from  the  car  there  was  no  space  for 
him  to  get  out  of  the  way  of  it  The  side- 
walk having  been  provided  for  the  use  of 
the  public,  if,  in.  view  of  the  projection  of 
the  rear  end  of  a  street  car,  it  was  not  rea- 
sonably safe,  neither  the  dty  nor  the  con- 
struction'company  can  be  said  to  have  dis- 
charged its  duty,  and  this  is  a  question  for 
the  Jury. 

We  do  not  see  any  essential  difference  be- 
tween an  excavation  made  in  a  street  and 
any  other  dangerous  situation  created  there- 
in. If  this  temporary  sidewalk  had  been 
over  an  excavation  and  had  been  left  un- 
guarded BO  that  a  iwrson  In  the  dark  had 
fallen  into  the  pit,  the  defendants  would 
clearly  be  liable,  and  the  same  result  must 
follow  if,  when  they  obstructed  the  regular 
sidewalk,  they  constructed   for  the  use  of 
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the  public  a  temporary  walkway  which  for 
any  other  reason  was  not  reasonably  safe. 

It  Is  true  we  held  in  South  Covington,  etc., 
Street  Ballway  Go.  y.  Besse,  108  S.  W.  848, 
16  L.  R.  A.  (N.  S.)  890,  LoulsvlUe  Railway 
Co.  V.  Ray,  124  S.  W.  313,  and  Grlbblns  ▼. 
Kentucky  Traction  Co.,  150  Ky.  277,  150  S. 
W.  338,'  that  a  person  struck  In  a  street  by 
the  rear  end  of  a  street  car  In  making  a 
turn  could  not  recover  for  the  reason  that  he 
should  not  have  stood  so  near  the  street  car. 
These  cases  are  in  line  with  the  authorities 
In  other  jurisdictions.  But  there  the  plain- 
tlfl  had  the  whole  street  for  his  use ;  he  saw 
the  car  and  all  he  had  to  do  was  to  keep 
out  of  Its  way.  The  ground  upon  which 
aU  these  cases  rest  is  that  there  the  cause  of 
the  plaintUFs  injury  was  his  not  olwerving 
the  obvious  precaution  of  stepping  back  or 
getting  out  of  the  way  of  the  car,  a  thing 
which  under  the  facts  those  in  charge  of  the 
car  bad  a  tl{^t  to  assume  he  would  do.  Nel- 
lis  on  Street  Railways,  i  424 ;  Jelly  r.  North 
Jersey  Street  Railway  Co.,  76  N.  J.  Law,  191, 
08  Atl.  1091;  Wldmer  v.  West  N.  St  Rail- 
way, 158  Mass.  49,  32  N.  E.  899;  Oarvey  v. 
R.  I.  Co.,  26  R.  I.  80,  58  AtL  456. 

[4]  Here  the  plalntUC  was  walking  on  a 
sidewalk  built  for  the  use  of  the  public  and 
held  out  to  the  public  for  Its  use.  The 
plaintifC  had  a  right  to  assume  under  such 
drcnmstances  that  the  sidewalk  was  safe, 
for  he  was  using  it  upon  an  implied  invita- 
tion. The  facts  of  the  case  also  distinguish 
It  from  the  cases  cited  as  to  the  street  car 
company. 

[6]  The  real  danger  here  consisted  in  the 
fact  that  ordinarily  the  cars  did  not  turn 
out  Fifth  street,  and  that  persons  who  did 
not  know  that  cars  sometimes  turned  out 
Fifth  street  would  be  under  no  apprehension 
of  danger  until  the  car  began  to  turn,  and 
then  there  would  be  no  adequate  way  of  es- 
cape from  the  danger,  as  the  space  left  was 
80  narrow.  Here  the  plaintift  testified  that 
when  the  car  began  to  turn  there  was  no 
room  for  him  to  get  out  of  its  way  by  rea- 
son of  the  obstructions  placed  in  the  street 
by  the  construction  company,  and  that  the 
car  was  moving  rapidly  and  struck  him  be- 
fore he  could  do  anything.  This  condition 
of  things  had  existed  for  some  days.  Jef- 
ferson street  is  one  of  the  main  thorough- 
fares of  the  dty.  Fifth  and  Jefterson  streets 
is  one  of  the  most  Important  comers  of  the 
city;  the  courthouse  being  between  Fifth 
and  Sixth  streets  on  Jefferson,  the  dty  hall 
on  the  corner  of  Sixth  street,  and  many  oth- 
er large  buildings  in  the  vidnlty.  In  view 
of  the  character  of  the  thoroughfare,  the 
unusual  condition  of  this  comer,  and  the 
fact  that  any  car  turning  ont  Fifth  street 
would  endanger  a  person  on  this  sidewalk, 
it  was  a  question  for  the  Jury  whether  those 
in  charge  of  the  street  car  in  the  exerdse 
of  ordinary  care  should  have  antidpated  the 


presence  of  persons  on  the  sidewalk  when  a 
car  was  making  this  turn  and  should  have 
maintained  a  lookout  for  them  or  taken  other 
precautions  for  their  safety. 

[I]  For  the  rule  is  that,  where  the  presence 
of  persons  near  a  railroad  track  and  danger 
to  them  may  be  reasonably  anticipated  by 
those  in  Charge  of  the  cars,  it  is  their  duty 
to  maintain  a  lookout  for  such  persons  and 
to  exerdse  such  care  for  their  safety  as  may 
be  usually  expected  of  a  person  of  ordinary 
prudence  under  the  drcnmstances. 

Judgment  reversed  as  to  each  of  the  de- 
fendants, and  cause  remanded  for  further 
proceedings  consistent  herewltlL 


VIOTORIA  LIMBSTONB  CO.   v.  HINTON. 
(Court  of  Appeals  of  Kentucky.    Jan.  7,  1914.) 

1.  CONTBAOTB    tt    216*)— CoWSTBUbnOK— ISCB- 
HINATION. 

When  the  time  of  service,  under  a  contract 
for  the  hauling  of  stone  by  barge,  was  left  indef- 
inite, either  party  could  terminate  it  at  any 
time  without  any  caose  therefor. 

[£d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ll  996-1009;    Dec  Dig.  |  216.*] 

2.  CONTBACTB    (J    10*)— ACTION   rOB   BbKACH— 

Defenses— Want  or  Mutdalitt. 

A  want  of  mutuality  in  the  terms  of  a  con- 
tract is  no  defense  in  the  case  of  an  executed 
contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Jl  21-40;  Dec.  Dig.  i  10.*] 

3.  CONTBACTS    (S   216*)— CONSTEUOTION- TllOC. 

In  an  action  upon  a  contract  for  the  haul- 
ing of  stone  by  barge  to  average  three  barge 
loads  a  week,  indefinite  as  to  time  of  service, 
but  executed  by  plaintiff  from  June  28  to  No- 
vember 4,  1012,  when  he  exercised  his  right  to 
terminate  it  because  defendant  bad  not  furnish- 
ed such  average  number  of  loads,  the  agreement 
as  to  the  average  number  was  properly  con- 
strued as  applying  to  the  time  for  which  the 
contract  was  executed,  instead  of  for  a  longer 
time. 

[Ed.  Note.— For  other  cases, '  see  Contracts, 
Cent.  Dig.  ff  996-1009;  Dec.  Dig.  |  216.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  C.  C.  Hlnton  against  the  Victo- 
ria Limestone  Company,  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Sims  &  Rodes,  of  Bowling  Green,  for  ap- 
pellant O.  H.  Herdman,  of  Bowling  Oreen, 
for  appellee. 

MILLBB,  3.  The  appellant  operated  the 
Slim  Island  Quarries,  on  Barren  river,  a  few 
miles  below  Bowling  Oreen,  and,  desiring  to 
employ  Hlnton,  the  owner  of  a  gasoline  tow- 
boat  and  a  barge,  to  haul  the  stone  quarried 
by  the  appellant  company,  it  addressed  him 
the  following  letter,  which,  by  agreement, 
was  taken  as  the  contract  between  the  par- 
ties, to  wit: 

"Bowling  Green,  Ky.,  June  12,  1912. 

"Mr.  C.  C.  Hlnton,  Bowling  Green,  Ky.— 
Dear  Sir:  Confirming  our  conversation  with 
you  this  morning,  will  state  that  tMs  compa- 
ny is  at  present  boating  three  (3)  barges  of 
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stone  per  week,  the  barges  mnnijig  from 
eleven  to  fourteen  hundred  cubic  feet  each, 
on  which  we  are  paying  a  fee  for  boating  of 
two  <^)  cents  per  cubic  foot  Inspection  meas- 
ure. If  you  will  provide  a  gasoline  or  other 
towboat  and  barge  which  will  handle  this 
business,  we  can  assure  you  that  our  towing 
will  average  not  less  than  three  (3)  barges 
per  week,  and  within  the  next  few  months 
we  exi>ect  to  Increase  our  quarry  equipment, 
which  will  enable  us  to  run  from  four  (4)  to 
six  (6)  barges  of  stone  per  weekl  If  you  de- 
cide to  do  our  boating  for  ua^  we  wUl,  of 
course,  have  no  objection  to  your  boating 
stone  for  other  parties  whenever  the  opportu- 
nity presents  Itself,  except  we  will  expect  a 
preference  for  our  own  stone,  the  other  stone 
to  be  boated  at  such  times  that  it  would  not 
seriously  Interfere  with  our  business.  Yours 
truly,  The  Victoria  limestone  Company, 
Robt  P.  Starkweather,  President" 

Hinton  began  work  with  his  boat  and 
barge  on  June  28th,  and  hauled  such  stone 
as  the  appellant  tendered  him  for  transpor- 
tation; it  averaging,  however,  only  about 
1^  barges  per  week,  instead  of  a  minimum 
of  3  barges  per  week,  as  provided  in  the  con- 
tract. Hinton's  son  ran  the  boat,  and,  after 
he  had  worked  a  few  weeks,  he  complained 
to  appellant  that  he  was  operating  the  boat 
at  a  loss,  because  of  appellant's  failure  to 
furnish  the  minimum  amount  of  stone  pro- 
vided by  the  contract;  whereupon  appellant 
promised  to  Increase  its  output,  but  failed  to 
do  so.  There  being  no  substantial  Increase 
in  the  business  furnished  appellee  by  appel- 
lant, the  appellee,  pursuant  to  a  notice  he 
had  theretofore  given  appellant,  terminated 
the  contract  on  November  4,  1912,  and 
brought  this  action  for  breach  of  contract, 
fixing  his  damages  at  $670.32,  less  a  credit 
of  |20  paid  thereon. 

The  substance  of  the  plaintiff's  petition  is 
that  under  the  contract  the  minimum  amount 
of  stone  to  be  hauled  in  the  period  of 
about  18V^  weeks  during  which  appellee 
worked  was  65  barges,  carrying  from  1,100 
to  1,400  cubic  feet  of  stone  each,  aggregating 
60,500  cubic  feet,  and  that,  instead  of  fur- 
nishing him  with  this  minimum  amount  of 
freight,  appellant  furnished  only  29  barges 
of  stone,  aggregating  only  030  feet  per  barge, 
being  33,530  cubic  feet  less  than  the  mini- 
mum. 

At  the  close  of  the  plaintiff's  testimony  the 
defendant  moved  the  court  for  a  peremptory 
instruction,  which  was  overruled,  and,  the 
defendant  standing  upon  its  motion,  and  de- 
clining to  offer  any  testimony,  the  court  sus- 
tained the  plaintiff's  motion  for  a  peremptory 
Instruction,  under  which  the  Jury  returned 
a  verdict  for  plaintiff  for  $650.32,  the  net 
amount  claimed.   The  defendant  api>eals. 

Appellant  rests  its  case  upon  the  conten- 
tion that  there  is  no  obligation  by  the  terms 
of  the  contract  requiring  It  to  furnish  appel- 


lee with  any  stone  whatever,  and  tbat  tiie 
contract,  being  indefinite  in  time,  and  with- 
out mutuality  of  obligation,  is  unenforceable 

[1,  2]  Upon  the  question  of  the  Indefinlte- 
ness  of  the  term  of  the  contract,  the  role  is 
well  settled  that,  when  the  time  of  servloe 
under  a  contract  is  left  discretionary  with 
either  party,  or  when  It  is  not  definite  ms  to 
time,  either  party  has  the  right  to  terminate 
It  at  any  time,  and  no  cause  therefor  need 
be  alleged  or  proved.  L.  &  N.  R.  B.  Co.  t. 
Oflutt,  99  Ky.  127,  86  S.  W.  181.  18  Ky.  Iaw 
Rep.  803,  59  Am.  St  Rep.  467.  And  as  to  the 
question  of  a  want  of  mutuaUt?  of  obligation, 
it  Is  equally  apparent  that  a  want  of  mnta- 
allty  Is  no  defense  in  the  case  of  an  executed 
contract  Des  Moines  Valley  R.  Co.  t.  Orali; 
27  Iowa,  99,  1  Am.  Rep.  256. 

In  the  case  at  bar,  therefore,  either  party 
had  the  right  to  terminate  the  contract  at 
any  time  without  any  further  liability;  bat, 
so  long  as  the  parties  worked  under  the  con- 
tract both  are  liable  thereunder. 

[3]  In  this  case  the  contract  was  In 
full  operation  from  June  28  to  November 
4,  1912,  and  dnring  that  time  appellant. stood 
obligated  to  furnish  wpellee  3  barges  of 
stone  per  week,  and  appellee  was  likewise 
obligated  to  tow  the  same  at  2  cents  per 
cubic  foot  To  that  extent  the  contract 
was  in  operation,  and,  appellant  having 
failed  to  perform  Us  part  thereof;  It  Is 
liable. 

Appellant  farther  contends,  however,  that 
by  its  contract  It  agreed  only  that  Its  tow- 
ing would  average  not  less  than  3  barges  per 
week,  and  that  the  ooort  erred  in  applying 
that  provision  to  the  period  between  June 
28th  and  November  4th,  instead  of  to  a 
longer  period,  of  either  six  months  or  a 
year.  In  support  of  this  contention  it  is 
argued  that  while  appellant's  business  might 
have  dropped  below  the  average  during  the 
period  extending  from  June  28th  to  Novem- 
ber 4th,  It  might  nevertheless,  have  exceed- 
ed the  average  for  the  remainder  of  the 
year,  so  as  to  make  the  general  average  of 
freight  for  the  entire  year  equal  to,  or  even 
greater  than,  the  average  provided  in  the 
contract  There  might  be  some  force  in  this 
argument  If  appellant  had  made  that  fact 
appear  by  Its  pleading  and  proof;  but  in 
the  absence  of  both  allegation  and  proof 
upon  the  subject  we  do  not  think  the  point 
Is  entitled  to  serious  consideration.  On  the 
contrary,  appellee's  proof,  which  la  uncon- 
tradicted, shows  that  appellee  complained  to 
appellant  that  it  was  not  supplying  the 
amount  of  freight  called  for  by  the  contract 
and  that  appellant  promised  to  Increase  its 
output  to  as  to  make  the  average  of  treij^t 
satisfy  the  contract  but  that  it  wholly 
failed  to  do  so. 

We  are  of  opinion  the  circuit  court  prop- 
erly Interpreted  the  contract 

Judgment  affirmed. 
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FABNSLBY'S  ADM'R  ▼.   PHILADELPHIA 

LIFE  INS.  CO. 
(Gonrt  of  Appeals  of  Kentucky.    Jan.  8,  ldl4.) 

1.  IirsxTBANCK  (I  046*)— Accident  Irbubanos 

— ^AonO  N8— PUBTTMPTIO  N8. 

In  an  action  on  an  accident  policy,  which 
excepted  liability  for  suicide,  the  presumption 
that  death  by  drowning  was  accidental,  and 
not  suicidal,  arises  only  after  the  iattoduction 
of  evidence  of  the  circumstances  snrronnding 
the  death  compatible  either  with  the  theory  of 
accidental  death,  or  with  soicide,  and  cannot 
be  based  merely  on  proof  of  drowning. 

[Ed.  Kote. — ^For  other  cases,  see  Insuranctk 
Cent  Dig.  {{  1556,  164&-1668;  Dec.  Dig.  I 
846.*] 

2.  Pl2A.DIIia  (I  846*)— JUDOUKITT  OH  Plxad- 
IHOS. 

In  an  action  on  an  accident  policy  accept- 
ing death  by  suicdde^  judgment  was  properly 
directed  for  defendant  on  the  pleadings,  where 
the  petitioo  did  not  aver  that  the  death  was 
accidental,  and  the  answer  did  not  cure  the 
error;  the  evidence  not  disclosing  the  manner 
of  death  other  than  that  it  was  by  drowning. 
[Ed.  Note.— For  other  cases,  see  Pleading. 
Gent.  Dig.  ff  1066-1069;    Dec.  Dig.  |  8467] 

S.  JtrDonnr    (i    668*)  —  0oR0i.usivniS8fl — 

11A.TTKB8  OONOLTTDKO. 

A  Judgment  «n  the '  pleadings  in  an  action 
on  an  accident  policy^  in  favor  of  defendant 
because  of  plaintiffs  failnre  to  allege  that  the 
death  was  accidental,  is  in  effect  a  dismissal  of 
the  petition  for  failure  to  state  a  cause  of  ac- 
tion and  is  not  a  bar  to  a  future  action. 

[Eld.  Note. — For  other  cases,  see  Judgment; 
Cent  Dig.  I  908;    Dec.  Dig.  {  669.*] 

4.  Costs  (|  71*)— Iioposition  or  Costs. 

Under  the  direct  provisions  of  Civ.  Code 
Prae.  |  03,  a  defendant  who  fails  to  demur  to 
a  -petition  whidi  does  not  state  a  cause  of  ac- 
tion is  liable  for  all  costs  arising  after  the  fil- 
ing of  the  answe^  even  though  judgment  on 
the  pleadings  was  directed  in  its  favor  after  the 
close  of  the  case. 

[Ed.  Note.— For  other  case,  see  Costa,  Cent 
Dig.  SS  297-303;    Dec.  Dig.  |  71.*] 

Appeal  from  (Srcnit  Court,  McOiacken 
County. 

Action  by  Frank  R.  Famsley's  administra- 
tor against  the  Philadelphia  life  Insurance 
Compcmy.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Bradshaw  &  Bradshaw,  of  Paducah,  for  ap- 
pellant Reed  &  Reed,  of  Paducah,  for  appel- 
lee. . 

HANNAH,  J.  This  action  was  instituted 
on  what  is  usually  termed  an  "accident  in- 
surance policy,"  insuring  Frank  R.  Farnsley 
against  "accidental  death  (suicide,  sane  or 
insane,  not  covered)  •  •  •  for  loss  of 
life,  seven  hundred  dollars."  The  petition, 
after  setting  out  plaintiff's  capacity  to  sue 
and  its  appointment  as  administrator  of  the 
estate  of  Frank  R.  Farnsley,  is  as  follows: 
"Plaintiff  says  that  on  the  4th  day  of  De- 
cember, 1012,  the  defendant,  the  Philadelphia 
Life  Insurance  Company,  a  corporation  of 
Philadelphia,  Pa.,  engaged  in  the  life  and 
accident  insurance  business,  issued  and  de- 
livered to  the  plaintiff's  decedent  its  policy  of 


Insurance;  nnder  the  terms  of  which.  In  con- 
sideration of  $1.76  to  be  paid  monthly  by  the 
decedent,  and  which  monthly  payment  for 
December,  1912,  was  paid  to  the  defendant, 
the  defendant  undertook  and  obligated  it- 
self to  pay  his  administrator,  in  the  event 
of  his  death  during  the  life  of  said  policy, 
the  sum  of  $700.  Plaintiff  says  that  prompt- 
ly aitac  the  death  ot  the  decedent,  which  oc- 
curred during  the  life  of  said  policy  (Decem- 
ber 2S,  1012),  the  defendant  was  notified  in 
writing  at  Its  home  office  in  the  city  of  Phil- 
adelphia, Pa.,  of  the  death  of  decedent;  and 
that  the  plaintiff  did  and  performed  all  other 
acts  and  things  which  it  was  required  and 
bound  to  do  under  the  terms  of  the  con- 
tract between  the  defendant  and  plaintiff's 
decedent  Bald  contract  of  Insurance  Is  filed 
herewith  as  a  part  hereof  marked  'Bxliibit 
B.'" 

The  policy  so  filed  and  made  part  of  the  pe- 
tition shows  that  defendant  is  obligated  to 
pay  the  amount  of  said  policy  only  in  the 
event  of  insured's  "accidental  death  (suicide, 
sane  or  insane,  not  covered)."  The  petition 
contains  no  allegation  as  to  the  manner  or 
cause  of  the  death  of  the  insured.  The  ex- 
hibit therefore  contradicts  and  virtually  des- 
troys' the  petition  because  of  its  lack  of  an 
allegation  concerning  the  manner  of  the  death 
of   insured,   or  that   same  was   accidental. 

The  answer  merely  traversed  the  petition, 
and  Bkillfnlly  avoids  caring  the  defects  there- 
of. Upon  the  trial,  plaintiff  introduced  but  two 
witnesses,  the  widow  and  daughter  of  deced- 
ent The  widow  was  asked  as  follows:  **Q. 
Is  Capt  Frank  R.  Farnsley  now  living  or 
dead?  A.  He  is  dead.  Q.  State,  if  you  know, 
of  what  he  died.-  A.  He  was  drowned.  Q. 
When?  A.  December  23, 1912."  The  daugh- 
ter was  asked:  "Q.  Now  living  or  dead? 
A.  Dead.  Q.  When  did  he  die?  A.  Decem- 
ber 23,  1012."  This  is  aU  the  evidence  In 
regard  to  said  Famsley's  death.  The  de- 
fendant refused  to  offer  any  evidence.  Seem- 
ingly without  any  motion  by  either  party,  the 
court  instructed  the  Jury  to  find  for  the  plain- 
tiff the  sum  of  $700  with  interest  from  April 
16,  1913,  which  they  did.  Thereupon  defend- 
ant filed  a  written  motion  to  render  Judgment 
for  it  on  the  pleadings  notvdthstandlng  the 
verdict  of  the  Jury,  which  motion  was  sustain- 
ed by  the  court,  and  a  Judgment  was  enter- 
ed that  "the  plaintiff  take  nothing  by  its 
petition  and  that  the  defendant  do  recover 
of  the  plaintiff  its  costs  herein  expended." 

It  will  be  seen  that  the  i>etition  tails  to 
show  any  fact  or  circumstance  from  which 
it  can  be  inferred  that  the  death  of  decedent 
was  an  accident,  and  the  evidence  is  likewise 
silent  upon  that  point,  except  that  it  shows 
that  he  was  drowned,  but  not  the  manner  of 
the  drowning. 

[1,2]  It  Is  insisted  by  appellant  that  the 
evidence  that  he  was  drowned  Is  sufficient  to 
sustain  a  presumption  that  it  was  an  ac- 
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dJental  death,  and  a  number  of  decisions  of 
rhls  court  are  dted  In  support  of  this  con- 
tention. JEtna.  Life  Ins.  Co.  t.  Kaiser,  115 
Ky.  539,  74  S.  W.  203,  24  Ky.  Law  Bep.  2454; 
Union  Casualty  &  Surety  Co.  t.  Goddard, 
7C  S.  W.  832,  25  Ky.  Law  Rep.  1035 ;  Mason- 
ic Life,  etc.,  Ass'n  ▼.  Pollard's  Guardian,  121 
Ky.  349,  89  S.  W.  219,  28  Ky.  Law  Rep.  301, 
123  Am.  St  Rep.  198.  An  examination  of  the 
line  of  autborlties  cited  by  appellant,  how- 
ever, demonstrates  that  It  was  shown  in 
evidence  in  those  cases  that  the  Insured  was 
found  dead,  there  being  no  eyewitness  or 
evidence  as  to  the  manner  of  death;  and, 
in  such  cases,  the  law  presumes  that  death 
was  accidental.  Here  appellee  failed  to  show 
that  the  manner  of  the  death  of  the  Insured 
was  unknown ;  and,  if  the  manner  of  death 
was  unknown  (that  Is,  whether  the  drowning 
was  accidental  or  suicide),  that  state  of  fact 
should  have  been  proved  in  order  that  plain- 
tlfF  might  be  entitled  to  the  presumption 
that  attaches  to  death  by  drowning  in  an 
unknown  manner.  That  presumption  becomes 
operative  only  after  the  introduction  of  evi- 
dence compatible  either  with  the  theory  of 
accidental  death  or  with  the  theory  of  sui- 
cide. In  such  cases,  the  law  presumes  ac- 
cidental death  rather  than  suicide.  The 
court  therefore  properly,  sustained  the  mo- 
tion of  defendant  for  judgment  upon  the 
pleadings. 

[3,  4]  The  judgment  appealed  from  in  ef- 
fect dismisses  the  petition  on  defendant's 
objection  that  same  falls  to  state  a  cause  of 
action,  as  no  trial  was  had  of  the  action 
upon  its  merits  and  is  no  bar  to  any  future 
action.  This  objection  should  have  been 
made  by  the  defendant  by  demurrer  before 
or  at  the  time  of  the  filing  of  its  answer; 
and,  because  of  its  fkllnre  to  demur,  it  Is 
Uable  for  aU  the  costs  arising  In  the  lower 
court  after  the  filing  of  said  answer,  together 
with  the  costs  In  this  court.    Civil  Code,  g  93. 

Judgment  reversed  for  judgment  as  herein 
indicated. 


STEARNS  COAL  &  LUMBER  CO.  et  al.  ▼. 

TUGGLE. 
(Court  of  Appeals  of  Kentucky.    Jan.  8,  1014.) 

1.  Masteb  and  Skbvant  (I  199*)— Fellow 
Sebvants— Who  Abk. 

Servants  in  charge  of  different  coal  cars 
in  a  mine  are  not  fellow  servants  any  more 
than  employes  on  different  street  cars  or  rail- 
road trains  would  be. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  491;    Dec  Dig.  |  199.*] 

2.  Tbial  ({  229*) — ^iNSTBtrcTiONS. 

In  a  personal  injur;  action,  where  one  in- 
struction correctly  stated  the  rule  as  to  dam- 
ages, it  was  not  necessary,  in  another  instruc- 
tion on  the  question  of  defendant's  liabilltyi  to 
restate  the  rule. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  513 ;    Dec.  Dig.  (  229.*! 


8.  Masteb  and  Sebtart  (|  95*)— Injubies  to 

teBTAN'T— Sebvant  tnrDEB  AOB. 

A  servant  imder  the  age  of  16  years,  em- 
ployed in  a  mine  without  the  consent  of  his 
father,  may  recover  for  injuries  received  in  the 
coarse  of  his  employment,  regardless  of  the 
negligence  of  the  master,  where  it  knew  that 
the  servant  was  under  age,  and  was  warned  not 
to  employ  him;  this  being  true  even  though 
the  injury  was  occasioned  by  the  negligence  of 
a  fellow  servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  141,  160;    Dec.  Dig.  i 

4.  Davaoes   (i  ISO*)— PEBSonAL  InniBiis— 

Excessive  Dakaobs. 

Where  a  boy  under  16  had  his  ankle  and 
foot  mashed  in  an  accident  in  a  mine,  and  the 
injury  confined  him  to  his  bed  for  a  month  and 
a  half,  and  necessitated  the  use  of  crutches  for 
a  similar  length  of  time,  an  award  of  $2,000 
was  not  ezecessive,  where  two  years  after  the 
accident  the  foot  and  ankle  were  still  stiff,  and 
a  walk  of  a  few  miles  would  cause  them  to 
swell  so  that  a  shoe  could  not  be  kept  on. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ff  357-367,  370;  Dec  Dig.  |  ISO.*) 

Appeal  from  Circuit  Gourt,  Wbltley  County. 

Action  by  Ray  Tuggle,  by  next  friend, 
against  the  Steams  Coal  &  Lumber  Company 
and  others.  From  a  judgment  for  plalntUf, 
defendants  appeal.    Affirmed. 

Sharp  &  Smith,  of  Williamsburg,  fbr  appel- 
lants. Robert  Harding  and  John  W.  Rawl- 
ings,  both  of  Danville,  and  R.  L.  Pope  and 
R.  S.  Rose,  both  of  WUllamsburs,  for  appel-' 
lee. 

CARROLL,  J.  The  appellee,  Ray  Tuggle, 
at  the  time  he  received  the  Injuries  com- 
plained of,  was  under  16  years  of  age  and  an 
employe  of  the  app^ant  company.  When 
injured  he  was  engaged  in  driving  a  mole 
hitched  to  four  loaded  coal  cars,  and  was 
seated  on  the  front  end  of  the  front  car  with 
his  feet  banging  over  the  end.  Another 
loaded  train  of  cars.  In  charge  of  a  driver 
named  Richmond,  had  started  out  of  the 
mine  about  25  minutes  before  Tnggle's  train 
started,  but  for  some  reason  not  very  deariy 
shown  in  the  evidence  the  first  train  stopped 
at  a  trapdoor  at  the  foot  of  a  heavy  grade, 
and  when  Tuggle,  In  the  darkness  of  (be 
mine,  first  discovered  the  train  of  cars  stand- 
ing on  the  track  In  front  of  him,  he  was 
only  60  or  70  feet  away,  and  be  was  unable 
to  stop  his  train.  The  mule  he  was  driving, 
to  use  the  language  of  Tuggle,  "had  been  in 
the  mine  nine  or  ten  years,  and  he  was  pret- 
ty well  up  to  all  the  tricks,  and  had  a 
great  deal  more  exiwrience  In  working  In  a 
mine  than  I  had.  And  when  I  first  saw 
Richmond  and  whistled,  the  mule  just  slow- 
ed  up  and  sat  down  on  my  lap  on  the  front 
end  of  the  car  and  held  me,  and  let  the 
trip  run  np  on  him,  and  when  the  car  got  to 
moving  up  to  Richmond,  he  jumped  over  the 
hind  car  of  Richmond's  trip  to  one  side,  and 
I  moved  my  left  leg  as  quick  as  I  could  out 
of  the  way,  but  did  not  get  my  right  leg  out 
in  time,  and  got  this  ankle  mashed  all  to 
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pieces.  The  mule  seen  be  was  going  to  bave 
to  Jump  or  get  cangbt,  and  he  Jamped  to  the 
right-hand  corner  of  the  car."  When  this 
experienced  mnle  saw  that  a  collision  was  In- 
evitable and  Jumped  ont  of  the  way  to  avoid 
It,  the  front  car  on  which  Toggle  was  riding 
collided  with  the  rear  car  of  Richmond's 
train,  thereby  causing  the  injuries  to  recover 
damages  for  which  Toggle  sued,  obtaining  a 
Judgment  for  $2,000. 

[1]  Although  several  grounds  of  negligence 
were  charged  in  the  petition,  it  is  shown  by 
the  record  that  the  case  went  to  the  jury 
upon  the  ground  that  Toggle  was  under  the 
statutory  age,  and  therefore  his  employment 
was  unlawful,  and  that  the  company  was 
further  remiss  In  failing  to  furnish  him  a 
reasonably  safe  place  and  reasonably  safe  ap- 
pliances with  which  to  work.  We  think,  how- 
ever, that  the  accident  was  really  due  to  the 
fact  that  Richmond  stopped  his  train  of  cars 
at  the  foot  of  the  grade  when  he  should  have 
gone  ahead,  and,  this  being  so,  the  negli- 
gence in  the  operation  was  due  to  the  fault 
of  Richmond.  Taking  this  view  of  the  mat- 
ter, It  is  urged  that  there  can  be  no  recovery 
because  it  is  said  Richmond  and  Tuggle  were 
fellow  servants.  But  aside  from  the  fact 
that  the  fellow  servant  doctrine  has  no  place 
in  the  case,  as  Tuggle  was  within  the  pro- 
hibited age,  they  were  not  fellow  servants 
any  more  than  would  be  employes  on  dlfter- 
ent  street  cars  or  on  ditTerent  railroad  trains. 
L,.  &  N.  V.  Brown,  127  Ky.  732,  106  8.  W. 
785,  32  Ky.  Lew.  Rep.  652,  13  L.  R.  A.  (N. 
S.)  1135;  LouisviUe  By.  Co.  v.  Hibbltt,  139 
Ky.  43,  128  8.  W.  319,  139  Am.  St  Rep.  464. 

[2,  S]  Instruction  No.  8  is  the  only  one  crit- 
icized, and  it  reads  as  follows:  "If  you  be- 
lieve from  the  evidence  that  the  plalntlfl, 
Ray  Tuggle,  at  the  time  of  the  injury  com- 
plained of  in  the  petition  was  under  the  age 
of  16  years,  which  fact  was  known  to  the 
defendants  or  the  one  or  ones  managing, 
operating,  or  controlling  the  mines  mentioned 
in  the  evidence,  their  agents  or  servants,  or 
by  the  exercise  of  reasonable  diligence  could 
have  been  known  to  it  or  to  them,  and  fur- 
ther believe  from  the  evidence  that  said  em- 
ployment of  said  Tuggle  was  without  the 
knowledge  or  consent  of  J.  B.  Tuggle,  the 
father  of  the  plaintiff,  then  the  law  is  for 
the  plalnttB,  Ray  Tuggle,  and  you  wlU  so 
find."  The  objection  urged  to  this  instruc- 
tion is  that  it  authorized  a  recovery  ir- 
respective of  whether  the  appellants  were 
negligent  or  not,  and  besides,  does  not  define 
the  measure  of  damages  the  Jury  might  as- 
sess In  the  event  they  found  for  Tuggle.  It 
is  very  true  that  Instruction  No.  3  does  not 
describe  the  character  of  damages,  but  in- 
struction No.  4,  of  which  no  complaint  is 
made,  correctly  advised  the  Jury  upon  this 
subject,  and  it  was  not  necessary  to  restate 
it  in  instruction  Na  8,  nor  was  It  necessary, 
to  anthorlce  a  recovery  under  instmction  No. 


3,  that  the  Jury  should  liave  been  told  they 
must  believe  the  persons  employing  Tuggle 
were  negligent  in  the  discharge  of  some  duty 
that  they  owed  him.  Indeed  the  instruction, 
although  not  as  aptly  worded  and  open  to 
criticism,  is  upon  the  whole  more  favorable 
than  appellants  were  entitled  to.  The  evi- 
dence shows  that  Tuggle  was  under  16  years 
of  age,  and  that  the  company  was  advised  of 
this  fact  before  it  employed  him,  and  was 
also  warned  not  to  employ  him  in  die  charac- 
ter of  work  he  was  engaged  in  when  injured. 
The  rights  of  an  infant  under  16  years  of 
age  and  the  duty  and  liability  of  his  em- 
ployer are  so  fully  set  out  In  the  case  of 
Louisville,  Henderson  ft  St  Louis  Ry.  C!o.  v. 
Lyons,  155  Ky.  396,  159  S.  W.  971,  that  it  is 
not  necessary  to  do  more  than  refer  to  that 
opinion  for  the  law  applicable  to  cases  like 
this. 

[4]  Another  ground  urged  for  reversal  is 
that  the  verdict  is  excessive.  Upon  this 
point  the  evidence  shows  that  the  ankle  and 
foot  of  Tuggle  were  caught  between  the  cars 
and  severely  injured,  and  that  he  was  con- 
fined to  his  bed  about  a  month  and  a  half, 
and  went  on  crutches  about  the  same  length 
of  time,  and  that  after  he  was  able  to  dis- 
pense with  the  crutches,  he  had  to  go  some 
time  without  a  shoe  on  the  injured  foot.  The 
trial  took  place  more  than  two  years  after 
the  accident,  and  It  was  further  shown  by 
the  evidence  that  at  the  time  of  the  trial 
the  injured  foot  was  stiff  from  the  effects 
of  the  injury,  and  that  if  Tuggle  walked  a 
few  miles  at  a  time  his  foot  would  swell  to 
such  an  extent  that  he  would  have  to  take  his 
shoe  off,  and  that  it  would  remain  in  a  sore 
and  swollen  condition  for  three  or  four  days. 

We  think  the  evidence  shows  that  the  in- 
Jury  is  permanent  and,  this  being  so,  the 
verdict  was  not  excessive. 

The  Judgment  is  aflirmed. 


HBNRX  BICKBL  CO.  v.  NATIONAL  SURE- 
TY CO,  et  aL 

(Court  of  Appeals  of  Kentucky.    Jan.  8,  1914.> 

Mbosanics'  Liens  ({  47*)  —  Matebialuan's 

Lien— FuBNisHino  Bnoihe. 

One  who  rented  a  hoisting  engine  to  con- 
tractors was  not  entitled  to  a  lien  for  sudi  rent 
under  Ky.  St  |  2463,  givini;  one  who  furnishes 
materials,  etc.,  in  the  erection  of  any  structure 
a  lien  thereon. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  60;   Dec.  Dig.  |  47.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch,   First  Division. 

Action  by  the  Henry  Blckel  Company 
against  the  National  Surety  Company  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.     A£9rmed. 

Furlong,  Woodbnry  ft  Furlong,  of  Louis- 
ville, for  appellant  William  W.  Crawford, 
of  LouisviUe,  for  appellees. 
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HOBSON,  C.  3.  B.  A.  Barker  ft  Son  were 
tbe  contractors  for  the  constructon  of  sec- 
tion B  of  the  northwestern  sewer  in  Louis- 
ville under  a  contract  with  tbe  commissioners 
of  sewerage  and  the  National  Surety  Com- 
pany  was  the  surety  of  Barker  ft  Son  on  a 
bond  executed  to  the  commissioners  of  sew- 
erage, conditioned  for  tbe  faithful  perform- 
ance of  the  contract,  and  "to  save  and  pro- 
tect the  said  commissioners  of  sewerage  of 
the  dty  of  LoulsTille,  Kentucky,  and  any 
I>erBon  furnishing  materials  in  the  prose- 
cution of  said  work  from  any  loss  or  damage 
by  reason  thereof."  The  Henry  Bickel 
Company  rented  to  the  contractors,  E.  A. 
Barker  ft  Son,  a  hoisting  engine  at  the  rate 
of  $2.50  a  day,  the  total  rent  accruing  for 
the  time  the  engine  was  used  by  the  con- 
tractors in  the  work  amounting  to  $265.00. 
Barker  ft  Son  failed  to  pay  the  Bickel  Com- 
pany the  rent;  and  within  the  time  fixed 
In  the  mechanic's  lien  statute  the  Bickel 
Comi)any  filed  its  claim  in  the  county  clerk's 
office  of  Jefferson  county,  asserting  a  me- 
chanic's and  materialman's  lien  for  the 
sum  of  $265,  and  shortly  thereafter  institut- 
ed this  action  against  the  contractors,  the 
National  Surety  Company  and  the  commis- 
sioners of  sewerage,  setting  out  in  the  peti- 
tion the  above  facts.  The  commissioners 
of  sewerage  and  the  National  Surety  Com- 
pany demurred  to  the  petition,  the  demurrer 
was  sustained,  and,  the  plaintiff  declining  to 
plead  further,  the  petition  was  dismissed  as 
to  them.     The  plaintiffs  appeal. 

The  queston  arising  on  the  appeal  Is  wheth- 
er or  not  the  plaintiff,  by  furnishing  the 
traction  engine  In  the  construction  of  the 
sewer  in  controversy,  has  a  lien  under  sec- 
tion 2463,  Kentucky  Statutes,  and  whether 
under  the  provisions  of  tbe  bond  tbe  surety 
company  is  liable  for  the  rental  of  the  en- 
gine. 

Section  2463,  Ky.  St,  provides:  "A  person 
who  performs  labor  or  furnishes  materials 
lot  tbe  erection,  altering  or  repairing  a 
house,  building  or  other  structure,  or  for 
any  fixture  or  machinery  therein,  or  for  the 
excavation  of  cellars,  dstems,  vaults,  wells, 
or  for  the  improvement.  In  any  manner,  of 
real  estate  by  contract  with,  or  by  the  writ- 
ten consent  of,  tbe  owner,  contractor,  sub- 
contractor, architect  or  authorized  agent 
shall  have  a  lien  thereon,  and  upon  the 
land  upon  which  said  improvements  shall 
have  been  made  or  on  any  interest  such  own- 
er has  in  the  same,  to  secure  the  amount 
thereof  with  costs." 
*  The  bond  executed  by  the  National  Surety 
Company  was  taken  by  the  commissioners 
of  sewerage  to  protect  them  against  claims 
arising  under  the  statute,  and  by  its  terms 
tbe  obligors  in  the  bond  bound  themselves 
to  protect  "any  person  furnishing  materials 
In  the  prosecution  of  said  work  from  any 
loss  or  damage  by  reason  thereof."  Unless 
by  renting  the  engine  to  the  contractors  to 
.  be  used  in  the  work  the  Bickel  Company 


became  a  "person  furnishing  materials  in  the 
prosecution  of  said  work,"  its  rent  daim 
Is  not  within  the  terms  of  the  bond;  and, 
if  it  was,  In  this  way,  a  person  furnishing 
materials  in  the  prosecution  of  the  work, 
it  is  entitled  to  a  lien  under  the  statute. 
So  the  whole  case  comes  to  this:  Is  the 
Bickel  Company  entitled  to  a  lien  under 
tbe  statute  for  the  rent  of  the  engine? 

In  rowler  ft  Guy  v.  PompeUy,  76  8.  W. 
173,  25  Ky.  Lew  Bep.  615,  the  perscm  who 
hauled  the  lumber  to  the  premises  where 
the  house  was  built  was  held  ^titled  to  a 
lien  as  a  materialman  furnishing  labor, 
but  in  that  case  the  labor  was  performed 
by  the  man  who  asserted  the  claim.  The 
lumber  had  to  be  hauled  from  the  mill  and 
the  hauling  of  the  lumber  to  the  premises, 
and  the  putting  of  the  lumber  on  the  house 
were  necessary  steps  In  the  erection  of  the 
building ;  the  hauling  entering  into  the  value 
of  the  lumber  when  placed  on  the  ground. 
In  Carson  v.  Shelton,  128  Ky.  248,  107  S 
W.  793,  82  Ky.  Law  Bep.  1083,  15  L.  B.  A. 
(N.  S.)  509,  a  contractor  boarded  his  hands, 
and  bought  from  Carson  the  supplies  neces- 
sary for  this  purpose,  and  for  the  feeding  of 
bis  teams.  Carson  asserted  a  lien,  but  It 
was  held  that  he  had  furnished  supplies 
for  the  contractor  and  not  material  for  the 
work;  and   the  lien  was  refused. 

In  Avery  &  Sons  v.  Woodruff,  etc.,  144  Ky. 
227,  137  S.  W.  1088,  36  L.  B.  A.  (N.  S.)  866, 
a  materialman's  lien  was  adjudged  in  favor 
of  the  person  who  furnished  the  lumber  out 
of  which  the  concrete  forms  were  made  for 
the  erection  of  a  concrete  building.  In  that 
case  the  court  said:  "In  the  case  at  bar,  the 
material  furnished  by  api)ellees  was  raw 
lumber  to  be  used  in  the  erection  of  the  con- 
crete building,  and  it  was  contemplated  by 
the  parties  at  the  time  it  was  furnished  that 
it  would  be  totally  used  up  in  making  forms 
in  the  erection  of  the  Avery  &  Sons'  plant 
If  the  lumber  had  been  furnished  to  make  a 
scaffold,  molds,  or  forms  with  the  intention 
of  using  them  in  the  erection  of  that  build- 
ing and  then  carry  them  away  and  use  them 
in  constructing  other  buildings,  then  no  lien 
would  attach,  as  they  would  be  regarded  as 
a  part  of  the  appliances  of  the  workman, 
and  would  occupy  the  same  place  as  a  ham- 
mer, saw,  or  other  tool  used  by  the  workmen, 
for  which  no  lien  is  allowed  by  the  statute." 

The  engine  which  was  used  In  this  case 
occupied  the  same  place  as  a  hammer,  saw, 
or  other  tool  used  by  the  workmen.  The  per- 
son who  rented  the  engine  is  no  more  entitled 
to  a  lien  on  the  sewer  for  the  rent  than  the 
merchant  would  be  who  sold  him  the  spades, 
drills,  or  other  tools  constituting  his  plant 
with  which  he  did  the  work.  In  E^vahs  v. 
Lower,  67  N.  J.  Eq.  233,  68  AtL  294,  one  of 
the  claims  was  for  the  tools  furnished  the 
contractor  and  used  in  the  work.  A  lien  was 
refused.  In  Lohman  v.  Peterson,  87  Wis.  227, 
58  N.  W.  407,  the  owner  of  oxen  hired  them 
out  to  a  person  who  performed  labor  In  haul- 
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Ins  ties,  and  aaeerted  a  lien  for  tbe  rent  of 
Ills  oxen.  The  claim  was  disallowed.  That 
case  differs  from  the  Pompelly  Case  above 
referred  to.  In  the  Pompelly  Case  the  man 
who  did  the  hauling  asserted  the  lien,  but  In 
the  Lohman  Case  the  man  who  hired  the 
oxen  to  the  man  who  did  the  hauling  asserted 
the  lien.  In  McAullffe  t.  Jorgenson,  107  Wis. 
132,  82  N.  'Wy  706,  a  contractor  for  the  boring 
of  a  well  rented  a  well-boring  machine  from 
McAullffe,  and  McAullffe,  not  having  been 
paid  the  rent  of  his  machine,  asserted  a  lien. 
The  court  pointed  out  that  when  he  hired  his 
machine  to  the  contractor,  it  became  the  lat- 
ter's  machine  while  he  used  it,  and  was  used 
by  him  as  though  it  was  his  own ;  that  for 
its  use  In  connection  with  his  own  labor,  he 
would  have  been  entitled  to  a  lien — not  for 
the  use  of  the  machine  alone,  but  because 
-  with  his  labors  in  the  use  and  operation  of 
the  machine  the  well  was  drilled.  After 
pointing  this  oat,  the  conrt  said:  "The  ma- 
chine thus  used  Is  the  plant  of  the  contrac- 
tor,' and  can  in  no  sense  be  said  to  be  mate- 
rials famished  or  used  in  the  drilling  of  the 
welL  Basshor  v.  B.  &  O.  B.  Co.,  66  Md.  99 
[3  AtL  285].  To  permit  this  lien  to  stand 
and  be  enforced  would  be  stretching  the  lien 
law  beyond  any  reasonable  limit" 

In  Potter  Manufacturing  Co.  v.  Meyer  & 
Co.,  171  Ind.  613,  86  N.  E.  837,  131  Am.  St 
Bep.  267,  the  contractor  for  the  construction 
of  a  sewer  rented  of  the  Potter  Manufactur- 
ing Company  a  trench  machine,  and  it  assert- 
ed a  lien  on  the  work  for  its  rent  Refusing 
a  lien,  the  court  said:  "This  trench  machine, 
owned  by  appellant,  did  not  work  automat- 
ically, but  was  operated  by  men  In  the  em- 
ploy and  under  direction  of  the  lessee  of  the 
machine,  J.  J.  Smith  &  Co.  There  could  be 
no  question  that  the  contractor,  J.  J.  Smith 
&  Co.,  might  have  acquired  a  lien  to  the  ex- 
tent of  the  value  of  the  work  done,  including 
that  done  by  this  labor-saving  machine.  Ap- 
pellant, however,  did  not  perform,  or  In  any 
manner  engage  to  perform,  any  labor  upon 
the  structure  to  be  erected.  Its  claim  is  not 
for  the  value  of  work  actually  done,  but  com- 
pensation, at  an  agreed  price  for  a  spedfled 
time,  as  the  rental  value  of  the  machine. 
•  *  •  We  are  clearly  of  opinion  that  ap- 
pellant is  not  shown  to  have  performed  any 
work,  and,  as  the  mere  lessor  of  this  ma- 
chine, cannot  be  regarded  as  one  i>erform- 
ing  labor,  within  the  meaning  of  the  statute 
under  consideration."  A  similar  conclusion 
was  reached  in  Allen  v.  Elwert,  29  Or.  428,  44 
Pac..823,  48  Fac.  64 ;  Oppenhelmer  v.  Morrell, 
118  Pa.  189,  12  Aa  307;  Stlmson  Mill  Co.  v. 
Los  Angeles  Traction  Co.,  141Cal.  SO,  74Pac. 
367;  Meek  v.  Parker,  63  Ark.  367,  38  S.  W. 
900,  58  Am.  St  Bep.  119 ;  McMulUn  v.  McMul- 
lln,  92  Me  336, 42  AtL  600,  69  Am.  St  Rep.  510 ; 
Wood,  Curtis  &  Co.  v.  Eldorado  Lumber  Co., 
153  CaL  230,  94  Pac.  877,  16  I*  R.  A.  (N.  S.) 
684, 126  Am.  St  Rep.  80,  15  Ann.  Cas.  382,  and 


notes;  Haas  Electric  Co.  v.  Springfield,  etc., 
Park  Co.,  236  m.  452,  86  N.  E.  248,  23  L.  B.  A. 
(KT.  S.)  620, 127  Am.  St  Bcp.  297 ;  McElnnon  v. 
Red  River  Lumber  Co.,  119  Minn.  479,  138 
N.  W.  781,  42  L.  R.  A  (N.  S.)  872,  and  notes; 
Troy  Public  Works  Co.  .v.  City  of  Yonkers, 
etc.,  207  N.  Y.  81,  100  N.  B.  700,  44  L.  B.  A. 
(N.  S.)  811. 
Judgment  affirmed. 


BOABD  OP  COUNCIL  OF  CITT  OF 
FRANKFORT  v.  KIRBY.    • 
(Goort  of  Appeals  of  Kentucky.    Jan.  9,  1914.) 

1.  MtmiOIFAI.       GOBPOBATIONS       (|      768*)  — 
Stbxbts  — Stonk    Steps  — Defbotb  — Neou  - 

OENCS. 

Where,  In  an  action  for  injuries  to  a  pedes- 
trian, while  passing  down  certain  stone  steps 
leading  from  one  street  to  another,  it  was  shown 
that  plaintiff  was  caused  to  fall  by  the  fact 
that  one  of  the  stones  was  loose  and  tilted  when 
he  bore  his  weight  thereon,  it  was  immaterial 
whether  the  negligence  of  the  city  consisted  of 
an  inherent  defect  in  the  construction  of  the 
steps  or  whether  it  was  a  mere  failure  to  keep 
them  in  proper  repair. 

[Ed.  Note. — ^B\>r  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  1622,  1624.  1^ ; 
Dec.  Dig.  1768.*] 

2.  Appeal  ahd  Ebkob  (|  1060*)— Rkoeptioh 
or  EviDBNOB— Pbejudick. 

Defendant  in  an  action  for  injuries  was 
not  prejudiced  by  evidence  of  plaintiff  that  he 
thought  he  was  going  to  die  for  about  two  weeks, 
where  plaintiff's  physicians  testified  in  substance 
to  the  same  fact 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1068,  1069,  4153-4167, 
4166;   Dec.  Dig.  {1050.*] 

3.  Evioenoe  (I  477*)— CoNDiiiOH  om  Injttbed 
Person. 

A  lay  witness  of  inexperience,  who  had  not 
examined  an  injured  person,  was  not  entitled  to 
testify  that,  from  seeing  such  person,  he  thought 
he  was  in  a  dangerous  condition. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2237-2241;  DecTbig.  i  477.*] 

4.  Dauaobb    (I    132*)— BxoBBsivxNEas— Peb- 

BONAX.  INJUBIES. 

Plaintiff,  at  the  time  of  his  injury,  was  68 
years  of  age,  in  good  health,  and  earning  $2  a 
day,  though  he  was  not  regularly  employed.  He 
was  permanently  injured,  and  there  was  evi- 
dence that  he  suffered  greatly  and  that  it  was 
probable  that  his  earning  capacity  for  the  rest 
of  his  life  had  been  completely  destroyed.  Beld, 
that  a  verdict  allowing  him  $3,500  was  not  ex- 
cessive. 

lEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  ||  872-385,  306;   Dec.  Dig.  »  132.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  Zadiary  T.  Kitbj  against  the 
Board  of  Council  of  the  City  of  Frankfort 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Scott  &  Hamilton  and  F.  M.  Dalley,  all  of 
Frankfort,  for  appellant  O'Rear  ft  Wil- 
liams, of  Frankfort  for  appellee. 

TURNER,  J.  This  1&  an  action  by  appel- 
lee against  appellant  tor  personal  injuries 
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allegea  to  bave  been  received  by  blm  as  a 
result  of  appellant's  failure  to  keep  in  prop- 
er repair  certain  stone  steps  leading  down  a 
steep  passageway  from  East  Main  street  to 
East  Broadway  In  Frankfort  The  trial  in 
the  lower  court  resulted  in  a  verdict  of  ^,- 
500  for  appellee,  and  this  appeal  results. 

Many  questions  were  made  In  the  lower 
court,  biit  in  this  court  tbey  were  all  ex- 
pressly waived  except  two:  (1)  Should  ap- 
pelhrnt's  motion  for  a  peremptory  instruc- 
tion have  prevailed ;  and  (2)  was  certain  evi- 
dence offered  by  plaintiff  properly  permitted 
to  go  to  the  Jury? 

At  the  time  of  the  accident  appellee  was 
alone,  and  there  was  no  other  eyewitness. 
His  testimony  is  that  in  going  down  these 
steep  stone  steps  he  stepped  upon  one  of 
them  which  was  loose,  and  thnt  it  tilted 
slightly  when  his  weight  went  upon  it,  whidb 
threw  him  violently  against  the  stone  steps, 
whereby  be  was  injured  in  his  left  side,  in 
his  stomach,  and  his  head;  that  he  remain- 
ed in  bed  14  or  16  weeks  and  had  never  been 
able  to  do  any  work  since.  'Several  other 
witnesses  testified  that  the  stone  step  refer- 
red to  was  loose,  that  there  was  a  triangular 
block  that  had  been  broken  out  of  this  step, 
or  the  one  next  to  It,  and  two  or  three  wit- 
nesses besides  appellee  stated  that  they  had 
received  falls  at  that  place.  Several  physi- 
cians testified  that  appellee  was  permanently 
Injured,  that  he  bad  not  been  able  to  do  any 
manual  labor  since  the  accident,  and  prob- 
ably never  would  be ;  that  as  a  result  of  the 
injury  he  had  a  chronic  pleurisy  in  his  left 
side  brought  about  by  the  adherence  of  the 
pleura  to  the  lung  and  floating-rib. 

[1]  It  is  the  contention  of  appellant  that 
it  was  entitled  to  a  peremptory  instruction 
because  the  testimony  failed  to  show  that 
the  step  shown  to  have  been  loose  was  the 
one  that  produced  the  injury;  but  in  this 
counsel  is  mistaken.  Appellee  distinctly 
states  in  his  cross-examination  that  it  was 
the  second  step  of  the  western  set  of  steps 
that  tilted  with  him,  cind  the  other  witness- 
es identify  that  step  as  the  one  that  was 
loose.  It  is  Immaterial  for  the  purposes  of 
this  case  whether  the  negligence  consisted 
of  some  inherent  defect  of  construction,  or 
whether  it  was  failure  to  keep  the  steps  in 
proper  repair;  the  salient  fact  is  that  It 
was  loose,  that  it  tilted,  and  caused  his  in- 
Jury.  The  motion  for  a  peremptory  instruc- 
tion was  properly  overruled. 

[2]  It  is  also  argued  that  the  testimony  by 
appellee  himself  that  he  thought  he  was 
going  to  die  for  about  two  weeks  was  highly 
improper  and  prejudicial.  Without  consid- 
ering the  importance  of  this  testimony,  it  is 
sufficient  to  say  that  it  could  not  have  been 
prejudicial  for  the  reason  that  appellee's 
physicians  testified  in  substance  to  the  same 
thing. 

[3]  It  is  further  alleged  that  the  testimony 
by  one  of  the  witnesses  to  the  effect  that 
when  be  went  to  see  appellee  he  seemed  to 


be  BuflCering  a  great  deal,  and  that  he  thought 
be  was  in  a  dangerous  condition,  was  erro- 
neous and  prejudicial ;  bat  for  the  same  rea- 
son above  given  this  testimony  cannot  be 
t>rejadicial,  although  we  are  constrained  to 
say  that  it  is  not  proper  to  permit  such  evi- 
dence to  go  to  the  Jury  from  witnesses  of  in- 
experience who  have  not  examined  the  in- 
jured person,  there  being  no  sufficient  basts 
for  theiif  opinion. 

[4]  It  is  suggested,  bnt  not  urged,  that  the 
verdict  is  excessive.  At  the  time  of  the  in- 
jury appellee  was  58  years  of  age,  in  good 
health,  and  earning  $2  per  day,  but  not  reg- 
ularly employed.  That  be  was  permanently 
Injured,  and  that  he  suffered  greatly,  there- 
seems  no  doubt  from  the  testimony,  and  it  is 
altogether  probable  that  his  earning  capacity 
for  the  rest  of  his  life  has  been  completely 
destroyed. 

Jndgment  affirmed. 


CHESAPEAKE  ft  O.  HT.  CO.  y.  BURTON. 
(Court  of  Appeals  of  Kentucky.    Jan.  0,  1914.> 

1.  Raiisoadb  (I  446*)— KiLUKQ  OF  Stock— 
Pboop  of   NKGUQicncK  —  Pebekptobt  Ih- 

BTBUCTION. 

Where  in  an  action  for  the  death  of  a  horae 
from  being  struck  by  a  train,  the  uncontradict- 
ed evidence  showed  that  the  whistle  was  not 
sounded  at  the  public  road  crossing,  that  there 
was  nothins  to  prevent  the  engineer  from  see- 
ing the  animal  from  300  to  COO  yards  back, 
that  the  stock  alarm  was  not  sounded,  and  that 
no  attempt  was  made  to  stop  the  train,  a  per- 
emptory Instruction  for  defendant  was  proper- 
ly refused,  though  those  in  charge  of  the  train 
testiiied  that  they  used  care  to  avoid  the  acci- 
dent: the  burden  placed  upon  the  defendant  by 
Ky.  St.  I  809,  to  disprove  negligence  in  a  stock 
killing  case  not  being  overcome  where  the  evi- 
dence is  conflicting,  but  the  question  of  negli- 
gence in  such  case  being  for  the  jury  nnder  all 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  1627-1641 ;    Dec.  Dig.  |  446. •] 

2.  Affeai.  and  Bbbob  (|  231*)  —  Objectiok 
Bexow— Aduission  or  Evidenob. 

Where,  in  a  stock  killing  case,  the  killing 
of  the  animal  by  defendant's  train  was  admit- 
ted, error  in  admitting  evidence  that  the  killing 
was  caused  by  defendant's  negligence,  before 
defendant  introduced  any  evidence  to  sustain 
the  burden,  placed  upon  it  by  Ky.  St.  |  809, 
to  disprove  negligence,  aiuld  not  be  considered 
on  appeal,  where  such  evidence  was  not  ob- 
jected to  below  on  the  ground  that  it  was  ad- 
mitted out  of  its  proper  order,  especially  where 
defendant's   rights   were  not  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1299,  1352;  Dec.  Dig.  f 
231.»] 

Appeal  from  Glrcnlt  Court,  Carter  County. 

Action  by  O.  W.  Burton  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  L.  Woods  and  WUhoit  ft  Wllhoit,  all 
of  Grayson,  and  Shelby  ft  Shelby,  of  Lexing- 
ton, for  appellant  H.  B.  Dysard,  of  Ash- 
land, for  appellee. 
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SETTLE,  J.  This  ia  an  appeal  from  a 
judgement  entered  upon  a  verdict  awardtag 
the  appellee,  6.  W.  Burton,  $300  damages  for 
the  death  of  a  mare  alleged  to  have  been 
killed  by  the  negligence  of  the  servants  of 
the  appellant  in  charge  of  one  of  its  passen- 
ger trains. 

[1]  A  reversal  of  the  Judgment  is  asked  by 
appellant  upon  the  grounds,  first,  that  the 
trial  court  erred  in  refusing  to  peremptorily 
instmct  the  Jury  to  find  for  it  at  the  conclu- 
sion of  the  evidence;  second,  that  the  ver- 
dict Is  flagrantly  against  the  evidence.  It  is 
admitted  by  appellant  that  the  mare  was 
killed  by  its  train,  but  denied  that  her  death 
was  caused  by  the  negligence  of  its  servants 
In  charge  thereof.  According  to  the  evidence, 
the  mare  was  overtaken  and  struck  by  the 
train  on  a  fill  at  the  end  of  a  bridge  span- 
ning Williams  creek.  This  fill  Is  from  80  to 
100  yards  long,  and  is  crossed  by  a  county 
road  at  the  distance  of  about  100  feet  from 
the  bridge.  The  height  of  the  fill  near  where 
it  is  crossed  by  the  county  road  is  10  feet, 
and  gradually  Increases  until  it  attains  a 
height  of  20  feet  at  the  bridge.  For  some 
distance  befdre  reaching  the  bridge  its  sides 
are  almost  perpendicular,  and,  from  the 
crossing  to  the  bridge,  there  is  a  space  be- 
tween the  end  of  the  railroad  ties  and  the 
edge  or  bank  of  the  fill  of  only  2  feet  in 
width,  and  this  space  on  the  south  side  of 
the  track  contains  a  beaten  path.  Appellee's 
residence  is  situated  near  where  the  county 
road  crosses  the  railroad.  The  mare  owned 
by  appellee  had  been  running  at  large  upon 
his  premises,  and  by  some  means  passed 
through  the  gate  which  Inclosed  same  and 
went  upon  the  county  road,  where  she  was 
standing  when  appellant's  train  came  in 
sight  As  the  train  came  on,  the  mare,  be- 
coming frightened,  ran  down  the  path  of  the 
fill  in  the  direction  of  the  bridge,  and,  upon 
reaching  the  bridge,  was  overtaken  by  the 
train,  and,  though  still  in  the  path  by  the 
side  of  the  track,  was  struck  by  the  train, 
knocked  from  the  fill,  and  instantly  killed. 

The  evidence  Introduced  in  behalf  of  ap- 
pellee shows  that  the  marc  ran  a  distance  of 
75  or  80  yards  before  she  was  struck  by  the 
train;  also  that  the  engineer  and  fireman 
upon  the  train,  by  keeping  a  lookout  in  ap- 
proaching the  crossing,  could  readily  have 
seen  stock  or  any  similar  object  on  the  cross- 
ing and  track  or  fill  for  a  distance  of  400  or 
600  yards  therefrom;  that  the  train  neither 
sounded  its  whistle  nor  rang  its  bell  in  ap- 
proaching the  crossing,  or  after  it  came  in 
view  of  the  mare,  before  she  ran  In  the  direc- 
tion of  the  bridge,  and  that  there  was  noth- 
ing to  prevent  the  engineer  and  fireman  from 
seeing  the  fright  of  the  mare  or  her  flight  on 
the  fill  toward  the  bridge  several  hundred 
yards  before  the  train  reached  and  struck 
tier;  that  the  train  was  going  at  a  speed  of 
35  or  40  miles  an  hour,  and  did  not  at  any 
time  sound  the  stock  alarm.  According  to 
.«ome  of  the  witnesses,  when  within  75  or  100 


yards  of  the  mare,  there  seemed  to  have 
been  a  shutting  off  of  the  steam,  or  applica- 
tion of  the  air  brakes,  which  momentarily 
lessened  the  speed  of  the  train,  but  Immedi- 
ately thereafter  the  steam  was  applied,  or 
the  air  brakes  taken  off,  and  the  speed  of  the 
train  again  increased  before  its  collision  with 
the  mare  occurred.  Considered  as  a  whole, 
the  evidence  introduced  in  behalf  of  appellee, 
much  of  which  was  furnished  by  the  testi- 
mony of  eyewitnesses  to  the  accident,  con- 
duced to  .prove  that  appellant's  servants  In 
charge  of  the  train  might  have  stopped  It 
before  reaching  the  fill,  or  so  slackened  its 
e^eed  as  to  have  prevented  the  death  of  the 
appellee's  mare. 

The  only  witness  Introduced  by  appellant 
WaM  H.  S.  Meddis,  the  engineer  in  charge  of 
the  train  by  which  the  mare  was  killed. 
Meddis  testified  that  the  mare,  when  first 
seen  by  him,  was  only  50  yards  from  the 
train,  which  was  running  at  a  speed  of  85  or 
40  miles  an  hour;  that  the  mare  was  then 
standing  on  the  fill  near  the  county  road,  ap- 
parently about  10  feet  from  the  railroad 
track,  and  at  once  began  to  run  in  the  direc- 
tion of  the  bridge,  which  she  reached  before 
being  overtaken  and  struck  by  the  train ; 
that,  seeing  her  at  what  he  tbought  a  suffi- 
cient distance  from  the  railroad  track  to  en- 
able the  train  to  pass  without  striking  her, 
he  did  not  anticipate  her  collision  with  the 
train,  and  did  not,  with  the  whistle,  give  the 
stock  alarm,  fearing  it  would  frighten  and 
cause  her  to  run  on  the  track  in  front  of  the 
train.  The  witness  frankly  admitted  that  at 
no  time  did  he  give  the  stock  alarm,  and  he 
failed  to  state  whether  the  train  whistle  was 
sounded  for  the  public  road  crossing,  or  that 
he  or  the  fireman  were  maintaining  a  look- 
out ahead  of  the  train  In  approaching  the 
crossing.  He  did  testify,  however,  that  at 
no  time  after  discovering  the  presence  of  the 
mare  on  the  fill  would  it  have  been  possible 
to  have  stopped  the  train  before  It  struck 
her.  As  according  to  all  the  evidence  the 
mare  was  never  on  the  railroad  track,  but 
remained  on  the  path  of  the  fill  until  struck 
by  the  train,  and  the  space  between  the 
track  and  edge  of  the  fill  was  nowhere  more 
than  2  feet  in  width,  Meddis  was  evidently 
mistaken  in  stating  that,  when  first  seen  by 
him,  the  mare  was  10  feet  from  the  track. 

It  will  thus  be  seen  that  appellee's  witness- 
es were  uncontradicted  as  to  the  facts  that 
the  train  whistle  was  not  sounded  for  the 
public  road  crossing ;  that  there  was  nothing 
to  prevent  the  engineer  or  fireman  from  see- 
ing the  mare  on  the  fill  for  a  distance  of 
from  300  to  500  yards  before  the  train  reach- 
ed the  crossing,  if  they  or  either  of  them  had 
been  maintaining  a  lookout ;  that  the  whistle 
did  not  sound  the  stock  alarm;  and  that 
there  was  no  attempt  on  the  part  of  appel- 
lant's servants  in  charge  of  the  train  to  stop 
it  after  it  reached  the  point  from  which  the 
mare  could  be  seen  by  the  engineer  and  fire- 
man and  before  It  struck  and  killed  her. 
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The  Jury  were  properly  permitted  to  deter- 
mine ftom  these  facts  whether  the  death  of 
appellee's  mare  was  caused  by  the  negligence 
of  appellant's  servants  in  charge  of  the  train, 
and,  as  their  verdict  must  have  been  baaed  up- 
on the  theory  that  the  death  of  the  mare  was 
caused  by  the  failure  of  appellant's  servants 
to  sound  the  train  whistle  for  the  public 
crossing,  or  maintain  a  lookout  In  approach- 
ing the  crossing.  In  falUng  to  stop  the  train 
to  prevent  its  striking  the  mare,  or  failing  to 
give  the  stock  alarm  after  she  began  running 
toward  the  bridge,  whidb,  if  done,  might 
have  so  frightened  her  as  to  cause  her  to  leap 
from  the  fill  before  the  train  reached  her,  it 
is  patent  that  it  cannot  be  said  there  was  no 
evidence  to  support  it 

It  Is  not  to  be  overlooked  that,  under  the 
statute  (section  809,  Ky.  Stat),  the  killing 
or  injuring  of  stock  by  a  railroad  train  is 
presumed  to  have  been  caused  by  the  negli- 
gence of  those  in  charge  of  the  train,  and  the 
burden  of  showing  that  such  was  not  the 
case  rests  upon  the  railroad  company.  It 
may,  however,  relieve  itself  of  that  presump- 
tion by  showing  by  competent  evidence  that 
Its  servants  used  ordinary  care  to  avoid  the 
killing  or  injuring  complained  of;  but  when, 
notwithstanding  the  testimony  of  those  in 
charge  of  the  train  that  such  care  was  used, 
other  witnesses  testify  that  they  were  negli- 
gent, it  becomes  the  duty  of  the  Jury  to  pass 
upon  the  question  at  issue  from  all  the  evi- 
dence, li.  ft  N.  B,  R.  Co.  v.  Rhodes,  90  S.  W. 
219,  28  Ky.  Law  Rep.  692. 

In  Campbell  v.  Mobile  ft  Ohio  R.  R.  Co., 
154  Ky.  582,  157  S.  W.  931,  we  held  that 
where  stock  were  killed  by  a  railroad  train 
at  a  public  crossing,  the  negUgence  imputed 
to  the  railroad  company  by  section  809,  su- 
pra, is  not  removed  until  it  is  shown  that 
the  train,  in  approaching  the  crossing,  gave 
the  signals  required  by  section  786,  Ky.  Stat, 
which  are  intended  for  the  protection  of 
stock  as  well  as  human  beings.  If  appellee 
had  introduced  no  evidence  as  to  the  kUling 
of  his  mare  by  appellant's  train,  it  might 
well  be  doubted  whether  the  testimony  of 
the  latter's  engineer,  Meddis,  relieved  it  of 
the  negligence  Imputed  to  it  by  the  statute ; 
but  when  we  come  to  consider  that  of  appel- 
lee's witnesses,  conducing,  as  It  does,  to  af- 
firmatively show  the  negligence  of  appel- 
lant's servants  complained  of  in  the  petition, 
no  ground  is  left  for  saying  that  the  verdict 
of  the  jury  is  flagrantly  against  the  evidence, 
and,  if  correct  in  this  conclusion,  it  necessa- 
rily follows  that  the  refusal  by  the  trial  court 
of  the  peremptory  instruction  asked  by  ap- 
pellant was  not  error. 

[2]  It  is  insisted  for  appellant  that,  In  view 
of  its  having  the  burden  of  proof  as  to  the 
question  of  negligence,  the  trial  court  erred 
in  permitting  appellee  to  Introduce  some  of 
its  evidence  before  that  of  appellant  was  in- 
troduced.  Notwithstanding  the  admitted  kill- 


ing of  appellee's  mare  by  appellant's  train, 
and  the  statutory  presumption  of  negligence 
arising  therefrom,  it  was  necessary  for  ap- 
pellee to  introduce  evidence  as  to  the  value 
of  the  mare  before  that  of  appellant  was  in- 
troduced, and,  thongli  he,  in  addition,  intro- 
duced some  of  his  evidence  tending  to  prove 
that  her  death  was  caused  by  the  negligence 
of  appellant's  servants,  which  more  properly 
should  have  been  introduced  after  that  of  ap- 
pellant we  do  not  find  in  the  record  that  the 
evidence  thus  Introduced  by  appellee  was  for 
that  reason  objected  to  by  appellant,  in  view 
of  which  such  objection  will  not  be  heard  oa 
appeal.  Appellant's  rights  were  in  no  war 
prejudiced  in  this  matter. 

It  is  not  complained  that  the  verdict  is  ex- 
cessive. The  evidence  as  to  the  value  of  the 
mare  was  all  to  the  effect  that  her  fair  mar- 
ket value  at  the  time  of  her  death  was  $300 
to  $350.  The  instruction  fairly  snibmitted  to 
the  jury  the  issues  of  fact  involved,  and 
properly  advised  them  of  the  law  applicable 
thereto. 

Judgment  afflnned. 


CESSER  V.  McLANB  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1914.) 

1.  MtTNICIFAI.  GOBPOBATIONB  (|  459*)— SKWKB 

Assessment — Fbofebtt    Subject— Patmkni 

FBOU  Gbnebal  Fund. 

Under  Ky.  St  |  3490,  gnbd,  9,  relative  to 
apportionment  of  the  cost  of  the  constructioB 
of  sewers  in  cities  of  the  fourth  class,  a  city 
council  may  assess  the  cost  of  a  sewer  to  the 
extent  of  $1  per  front  foot  on  the  abutting 
property,  and  provide  for  the  payment  of  the 
cost  in  excess  thereof  out  of  the  general  fund; 
the  provision  of  such  section  that  when  the  en- 
tire cost  of  the  construction  exceeds  $1  per 
front  or  abutting  foot  the  entire  cost  shall  be 
assessed  on  the  lots  in  the  sewer  district  which 
may  be  benefited  thereby  not  being  mandatory. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  11()1;  Dec.  Dig.  { 
459.*] 

2.  municipai.  oobpobationb  (|  469*)— scwkb 
Assessments — Vauditt. 

Where  a  sewer  was  constructed  by  a  city 
of  the  fourth  class  on  its  side  of  a  street  form- 
ing the  line  between  two  cities,  the  fact  that 
the  asBessment  therefor  was  not  levied  on  the 
property  abutting  the  street  on  the  opposite 
side  over  which  it  had  no  control  did  not  in- 
validate  the  assessment 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1113-1117;  Dec. 
Dig.  I  'm^i 

S.  MUNIOIPAIi  OOBPOBATIOnS  ({  110*)— PUB- 
LICATION or  Okdinancb— SmrnciENor. 
The  publication  of  an  ordinance  of  the  city 
of  the  fourth  class  by  typewritten  bandbilla  was 
a  sufficience  compliance  with  Ky.  St  |  3487, 
requiring  that  all  ordinances,  unless  publiahed 
in  a  newspaper,  be  published  by  handbills. 

[£<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  239-244;  Dec.  Dig. 
I  110.*]  «  .  •* 

4.   MUNICIFAI.    COBFOBATIONB    (9    417*)— OoN- 
8TBU0TI0N    or    SEWEB— ASSESSHENT. 

That  a  drain  had  been  previously  con- 
structed along  a  portion  of  the  route  followed 
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by  the  Mwer  In  qnestion  did  not  prednde  the 
sewer  ^m  bebiK  an  orijsliial  impTDTcment,  the 
cost  of  which  conid  be  asseaaed  against  the 
abatting  property,  where  it  did  not  appear  that 
the  drain  was  a  sewer  within  Ky.  St  {  3490, 
Bnbd.  9,  providing  for  the  conBtrnction  of  sew- 
eiB  and  asKSsment  therefor,  or  that  it  was 
not  constructed  at  the  city's  expense. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1021,  1022;  Dec 
Dig.  I  417.»i 

5.  EianxNT  Doicain  (|  2*)— Mttnioipai.  Cob- 
poBATioNB  (g  470*)— Sewkb  Aasusuxm^^ 
Pbopxbtt  Bubjsot. 

That  a  comer  lot  lias  been  assessed  SI  per 
front  foot  on  one  street  for  the  construction  of 
a  sewer  thereon  will  not  render  invalid,  as  a 
taking  of  private  property  without  jnst  com- 
pensation. In  violation  of  Const  {  242,  an  as- 
sessment for  a  sewer  constructed  upon  the  oth- 
er street 

[E!d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  S-12;  Dec.  Dig.  12;*  Ma- 
nicjpal  CorporatioDa,  Cent  Dig.  I  1118;  Dec. 
Dig.  I  470.T    ^^ 

Appeal  from  Ctrcnit  Court,  Campbell 
Ooonty. 

Action  by  Jobn  B.  McLane  and  anotber, 
dolus  business  as  John  B.  McLane  ft  Co., 
against  Joseph  P.  Cesser.  Prom  Judgment 
for  plalntilte,  defendant  appeals.    Affirmed. 

Hubbard  Scbwartz,  of  Newport,  for  appel- 
lant. Barbour  ft  Bassmann,  of  Newport, 
for  appellees. 

CLA.Y,  C.  Bellerue  Is  a  dty  of  the  fourth 
class.  Its  board  of  council  ordered  the  con- 
struction of  a  sewer  along  Hoffman  alley 
from  Van  Voast  ayoiue  to  (/Fallon  avenue, 
and  In  O'Fallon  avenue  from  Hoffman  al- 
ley to  the  south  curb  line  of  Fairfield  ave- 
nue. By  appropriate  proceedings  John  B. 
McLane  and  Fred.  B.  McLane,  doing  business 
under  the  firm  name  of  John  B.  McLane  ft 
Co.,  were  employed  to  construct  the  sewer. 
On  completion  of  the  work  by  them  It 
was  accepted  by  the  board  of  ooundl,  and  an 
ordinance  was  passed  assessing  the  cost 
thereof  on  the  abutting  property  owners  to 
the  extent  of  $1  a  foot  The  balance  of  the 
cost  was  paid  by  the  dty  out  of  Its  general 
fund.  The  sewer  extends  north  and  south 
along  O'FaUon  avenue  about  720  feet  It 
then  turns  at  right  angles  and  runs  west 
from  O'Fallon  avenue  along  Hoffman  alley 
207^  feet  O'Fallon  avenue  Is  on  the  di- 
viding line  of  the  dty  of  Bellevue  and  the 
dty  of  Dayton.  The  property  abutting  on 
the  east  side  of  O'Fallon  avenue  Is  In  the 
dty  of  Dayton,  while  that  abutting  on  the 
west  side  is  In  the  dty  of  Bellevue.  The 
O'Fallon  avenue  sewer  is  laid  about  seven 
feet  from  the  corporate  line  and  on  the 
Bellevue  side.  Joseph  Oesser  owns  a  piece 
of  property  extending  107^  feet  along  the 
sewered  portion  of  Hoffman  alley  and  on  a 
portion  of  Van  Voast  avenue,  which  is  par- 
alld  with,  and  the  first  street  west  of, 
CPallon  avoiue,  and  along  which  a  sewer 
bad  previously  been  constructed.  On  the 
failure  of  the  defendant  Oesser  to  pay  his 


proportion  of  the  cost  of  the  sewer  in  qnes- 
tlon,  plaintiffs,  John  B.  iScLnne  ft  Co., 
brought  this  action  to  recover  on  the  appor- 
tionment warrant  issued  against  his  proper- 
ty. On  final  hearing  Judgment  was  rendered 
in  favor  of  plaintiffs,  and  defendant's  prop- 
erty was  ordered  sold  to  satisfy  the  lien 
adjudged  thereon.    Defendajit  appeals. 

[1]  The  first  point  raised  by  the  defendant 
is  that  the  dty  of  Bellevue  had  been  divided 
into  sewer  districts,  and  as  the  cost  of  the 
sewer  In  question  exceeded  |1  a  foot  the 
board  of  council  should  have  assessed  the 
cost  thereof,  not  only  on  the  abutting  prop- 
erty, but  on  all  property  in  the  sewer  dis- 
trict benefited  by  the  sewer,  and  was  without 
authority  to  assess  the  cost  to  the  extent 
of  $1  a  foot  on  the  abutting  pro];>erty  owners 
and  pay  the  remainder  of  the  cost  out  of  the 
general  fund.  In  support  of  this  position  we 
are  dted  to  subsection  0,  |  S400,  Ky.  St 
which  Is  a  part  of  the  charter  of  dtles  of 
the  fourth  class,  and  provides: 

"The  board  of  council  shall  have  power 
within  the  dty: 

"0.  To  construct  sewers  along  or  under  any 
of  the  streets,  alleys  or  highways  of  the  dty, 
and  may  assess  the  entire  cost  including  the 
intersections,  of  constructing  the  same,  t»  an 
amount  not  exceeding  one  dollar  per  front 
foot  of  the  abutting  property,  upon  the  lots 
and  lands  abounding  or  abutting  upon  said 
streets,  alleys  or  highways  in,  under  and 
along  which  the  sewers  shall  have  been  con- 
structed; the  cost  of  the  construction  of 
sewers  not  exceeding  said  sum  of  one  dollar 
per  front  foot  of  the  abutting  property, 
shall  be  apportioned  equally  on  the  said 
abutting  lot  owners  according  to  the  front 
or  abutting  feet  When  the  amount  of  the 
quotient,  after  dividing  the  entire  cost  of 
the  construction  of  the  newer,  as  estimated 
and  computed  to  the  general  council  by  the 
engineer  by  the  front  or  abutting  foot,  ex- 
ceeds the  sum  of  one  dollar  iter  front  or 
abutting  foot,  then,  and  in  that  event,  the 
entire  cost  of  construction  of  said  sewer 
shall  be  assessed  upon  the  lots  and  lands  in 
the  district  of  said  sewer  which  may  be 
benefited  thereby,  according  to  the  benefits 
received,  and  the  said  district  shall  be  de- 
fined before  the  improvement  is  made,  and 
in  every  such  case  the  ooundl  shall,  by  or- 
dinance, fix  and  determine  the  amount  of 
tax  to  be  levied  upon  the  several  lots  or 
lands  so  benefited.  The  general  coundi 
may,  however,  out  of  the  general  fund  con- 
tribute and  pay  toward  the  construction  of 
such  sewer  such  part  of  the  cost  thereof 
as  may  to  the  coundi  seem  proper.  The 
tax  provided  for  in  this  section  shall  be  a 
Uen  upon  such  abutting  proi>erty  or  benefited 
property,  as  the  case  may  be,  and  may  be 
collected  and  enforced  as  street  improvement 
liens  are  collected  and  enforced,  but  the 
amount  of  sewer  tax  assessed  against  any 
lot  or  land  shall  in  no  event  exceed  one  dol- 


•roratlMrt 


I  as*  same  t^le  and  Metlsa  NUHBBR  in  Deo.  Die.  *  ^^m.  Dig.  Kay-No.  Beilw  *  Bep'r  IndaxM 


Digitized  by 


Google 


1120 


161  SOUTHWESTBBN  BBPOBTEIB 


(Ky. 


lar  per  front  or  abutting  foot  Nothing  here- 
in shall  be  so  conatrued  as  to  prevent  the 
board  of  council  from  paying  tor  all  or 
any  part  of  any  sewer  or  sewers  constructed 
under  this  act" 

It  Is  apparent  from  an  examination  of  the 
foregoing  section  that  that  part  providing 
that  when  the  amount  of  the  quotient  after 
dividing  the  entire  cost  of  the  construction 
of  the  sewer,  exceeds  the  sum  of  91  per  front 
or  abutting  foot  the  entire  cost  of  construc- 
tion shall  be  assessed  on  the  lots  and  lands 
in  the  district  of  said  sewer  which  may  be 
benefited  thereby  Is.  not  mandatory.  On  the 
contrary,  It  gives  express  authority  to  the 
general  council  to  pay  out  of  the  general 
fund  such  part  of  the  cost  of  said  sewer  as 
may  to  thecOundl  seem  proper.  The  latter 
provision  is  a  wise  one,  for  doubtless  It  would 
often  happen  that  a  lateral  sewer  benefited 
no  property  other  than  that  abutting  on  the 
sewer,  and  yet  by  reason  of  having  to  blast 
through  solid  rock  the  cost  might  exceed  $1 
per  abutting  foot  In  this  case  the  council 
assessed  the  cost  to  the  extent  of  $1  per  foot 
on  the  abutting  property,  and  provided  for 
the  payment  of  the  cost  In  excess  of  that 
sum  out  of  the  general  fund.  As  this  plan 
of  assessment  is  authorized  by  the  section 
In  question,  it  follows  that  defendant's  com- 
plaint on  this  score  is  without  merit 

[2]  Another  defense  interxwsed  by  the  de- 
fendant is  that  his  property  is  not  liable  for 
the  assessment,  because  the  cost  of  the  sewer 
was  not  assessed  against  all  of  the  property 
abutting  thereon.  It  appears,  however,  that 
the  property  abutting  on  the  east  side  of 
O'Fallon  avenue  lies  in  the  city  of  Dayton. 
The  sewer  was  constructed  on  the  west,  or 
Bellevue,  side.  As  a  matter  of  course,  the 
council  of  the  city  of  Bellevue  had  no  an- 
thority  to  levy/ an  assessment  on  property  lo- 
cated in  the  city  of  Dayton.  In  speaking  of 
abutting  property  the  statute  must  be  con- 
strued to  mean  abutting  property  lying  with- 
in the  city  where  the  sewer  is  constructed. 
That  being  true,'  one  owning  property  in  one 
dty  along  which  a  sewer  is  constructed  can-* 
not  complain  that  property  lying  in  another 
dty,  though  abutting  on  the  sewer,  is  not  re- 
quired to  bear  any  part  of  the  cost  thereof. 

[3]  Another  contention  of  defendant  is 
that  the  ordinance  ordering  the  improvement 
was  not  published  as  required  by  law.  The 
charter  of  fourth  class  dtles  provides :  "Im- 
mediately after  tlie  adjournment  of  each 
meeting  of  the  board,  every  ordinance  passed 
at  that  meeting  shall  be  published  at  least 
once  In  some  newspaper  published  In  the 
dty,  or  by  handbills,  and  such  publication 
shall  be  made  before  any  ordinance  is  en- 
forced ;  and  it  shall  be  the  duty  of  the  derk 
to  have  such  publication  made  and  to  pre- 
serve a  copy  thereof."  Section  3487,  Ken- 
tucky Statutes.  The  evidence  shows  that, 
upon  the  passage  of  the  ordinance  ordering 
the  Improvement  and  the  other  ordinances 


relating  Idiereto,  the  derk  bad  typewritten 
copies  made  and  posted  them  in  dght  or  ten 
conspicuous  places  in  the  dty.  As  the  stat- 
ute provides  for  publication  by  Iiandbills, 
without  requiring  any  particular  form  of 
handbills,  we  conclude  that  publication  by 
typewritten  handbills  is  a  sufficient  compli- 
ance with  the  statute. 

[4]  Another  ground  of  complaint  is  that 
prior  to  the  time  of  the  construction  of  the 
sewer  in  question,  a  aewer  had  been  construct- 
ed in  Hoffman  alley,  and  that  the  sewer  in 
question  was  not  therefore  an  original  im- 
provement The  evidence,  however,  fUls  to 
show  that  a  sewer  had  been  previously  con- 
structed in  Hoffman  alley  at  the  exi>ense  of 
the  abutting  property  owners,  as  provided  by 
the  statute.  It  simply  shows  that  there  was 
a  drain  there.  For  aught  that  appears,  the 
drain  may  have  been  constructed  at  the  ex- 
pense of  the  dty,  and  was  not  a  sewer  with- 
in the  purview  of  the  statute. 

[S]  Lastly  it  is  insisted  that  It  was  an 
abuse  of  legislative  authority,  and  a  Tlola- 
tion  of  section  242  of  the  Constltntion,  to  as- 
sess defendant's  property  for  the  cost  of  tlie 
sewer  on  HofFman  alley,  in  view  of  the  fact 
that  his  property  had  already  been  assessed 
for  a  sewer  on  Van  Voast  avenue,  on  which 
his  property  fronted,  and  that  the  Holfnian 
alley  sewer  was  therefore  of  no  benefit  to 
his  property.  Manifestly  this  defense  is 
without  merit  for  it  has  been  held  that 
where  a  comer  lot  has  been  assessed  $1  per 
front  foot  on  one  street  for  the  constmction  of 
a  sewer  on  tliat  street  it  is  nevertheless  U- 
able  for  the  construction  of  a  sewer  on  the 
other  street  Rich  v.  Woods,  118  Ky.  865,  82 
S.  W.  578,  26  Ky.  Law  Bep.  79e.  It  is  a 
hardship,  of  course,  hut  it  is  a  hardship 
growing  out  of  the  disadvantage  of  owning 
a  corner  lot 

Judgment  affirmed. 


FERRBLL  v.  BAUER  COOPERAGE  CO. 

et  aL 

(Court  of  Appeals  of  Kentucky.    Jan.  9,  1914.) 

Affeai.  ano  Ebrob  (I  543*)— RscoRD— Ex- 
hibits—Supplying  Lobs— Pbockoube. 
Where,  after  trial  and  before  tlie  bill  of 
exceptions  was  signed,  two  maps  used  at  the 
trial  were  lost  they  could  be  supplied  only  in 
the  manner  provided  for  supplying  lost  recoids 
by  Ky.  St  §§  3991-4000;  and  lience  a  map 
handed  by  appellant's  attorney  to  the  cleric,  to 
which  an  affidavit  that  it  was  a  correct  copy  of 
the  maps  used  at  the  trial  was  attached  and 
which  was  placed  by  the  clerk  in  the  transcript 
could  not  become  a  part  of  the  record. 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Error,  Cent  Dig.  {{  2409-2411:  Dec.  Dig.  { 
543.*] 

Appeal  from  Circuit  Court  Wayne  County. 

Action  between  H.  H.  FerreU  and  the 
Bauer  Cooperage  Company  and  others.  Judg- 
ment for  the  latter,  and  the  former  appeals. 
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On  motion  to  strike  a  certain  map  from  the 
record.    Granted. 

Joe  Bertram  &  Son,  of  Monticello,  for  ap- 
peUant  J.  M.  Kennedy  and  F.  B.  Harri- 
son, botli  of  Monttoello,  tor  appellees. 

MILLEB,  J.  Upon  notice  given,  appellee 
has  moved  tlie  court  to  strike  from  the  rec- 
ord a  map  or  plat  of  a  survey  made  by 
W.  C  Bell  upon  the  ground  that  it  was 
not  used  upon  the  trial  or  made  a  part  of 
the  record  by  the  bill  of  exceptions. 

ThB  affidavits  show  that  two  maps  were 
used  by  the  parties  upon  the  trial,  and  that 
they  were  lost  after  the  trial  and  before  the 
bill  of  exceptions  was  signed  by  the  drcoit 
Judge.  Thereafter,  in  making  np  the  record 
for  the  appeal,  aj^Uaut's  attorney  handed 
the  derk  a  map  which  the  affidavits  show 
is  a  correct  copy  of  the  maps  used  upon  the 
trlaL  The  clerk  placed  said  map  in  the 
transcript,  and  it  has  been  filed  with  it 
in  this  court  In  the  absence  of  an  agree- 
ment of  record  by  the  parties  to  the  appeal, 
the  map  cannot  be  considered.  Appeals 
are  heard  upon  the  record  as  shown  by  the 
bill  of  exceptions,  which  is  made  by  the  trial 
Judge,  not  by  the  clerk.  When  records 
are  lost  they  should,  in  the  absence  of  an 
agreement  of  record,  be  supplied  in  the  man- 
ner provided  by  chapter  106  of  the  Kentucky 
Statutes. 

The  circuit  court  clerk  was  without  author- 
ity to  make  the  plat  a  part  of  the  record, 
and  the  appellee's  motion  to  strike  it  from 
the  record  is  sustained.  However,  since 
the  affidavits  show  the  loss  of  the  maps 
beyond  recovery,  appellant  is  given  30  days 
in  which  to  supply  the  record  in  the  chr- 
cuit  court 


OITT  OF  HEMDEBSON  v.  COMNELL. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1914.) 

1.  MumOIPAL  COBPOSATIONB  (|  408*)— SlBEET 
IKPBOVEKENTS— GOBT  OF  INIXBSKCTIONB. 

The  proTision  of  Acts  1912,  c  113,  that  a 
city  may  assess  the  entire  cost  of  street  im- 
provements or  reimprovements  against  the  prop- 
erty owners  and  issue  bonds  therefor  does  not 
repeal  Ky.  St  {  3456,  providing^  that  the  cost  of 
improvements  at  street  intersections  shall  be 
paid  by  the  city,  but  must  be  construed  in  con- 
nection therewith;  and  hence  it  does  not  au- 
thorize the  city  to  assess  the  cost  of  intersec- 
tions against  the  property  holders. 

[EM.  Note. — For  other  cases,  see  Municipal 
Ciorporations,  Gent  Dig.  H  1005,  1006,  1183; 
Dec.  Dig.  i  408.*] 

2.  Statcth  (I  1S9*)— Befeai.  bt  Implica- 
tion. 

A  statute  will  not  be  construed  as  repealing 
a  prior  statute  by  implication  unless  so  clearly 
repugnant  thereto  as  to  admit  of  no  other  rea- 
sonaole  construction. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  229;   Dec  Dig.  |  159.*] 

Appeal    f^om    Olrcnit    Court,    Henderson 
County. 
Suit  by  Hiram  Connell  against  the  City  of 


Henderson.  A  demurrer  to  the  petltloa  was 
overruled,  and  the  defendant  api)eal&  Af- 
firmed. 

John  C.  Worsham,  of  Henderson,  for  appel- 
lant Clay  ft  Ctoy,  of  Henderson,  for  appd- 
lee. 

MILLEB,  J.  [1]  This  case  raises  the  ques- 
tion of  the  right  of  cities  of  the  third  class 
to  assess  the  coat  of  Improving  intersections 
of  streets  with  sidewalks,  curbs,  and  gutters 
against  the  abutting  property.  The  legisla- 
tive diarter  granted  to  the  city  of  Hen- 
derson in  1867  provided  that  all  Intersec- 
tions of  streets  should  be  graded,  guttered, 
and  stepping  stones  placed  or  crosswalks 
made  at  the  expense  of  the  city ;  and  by  the 
amendment  of  1880  said  provision  was  re- 
Incorporated  into  the  charter  of  that  year. 

Henderson  is  a  city  of  the  third  class ;  and, 
1^  the  general  act  of  1893,  being  chapter  89 
of  the  Kentucky  Statutes,  and  constituting 
the  charter  of  dtlee  of  the  third  class,  it  is 
provided  as  follows:  "In  all  cases  of  the 
improvement  of  the  streets  and  gutters,  curbs 
and  paving  sidewalks,  the  improvement  of  the 
intersections  thereof  shall  be  paid  by  the 
city."    Ky.  Stats.  {  3456. 

By  an  act  approved  March  18, 1912,  the  Leg- 
islature amended  chapter  89  of  the  Kentucky 
Statutes  by  an  act  entitled  "An  act  to  amend 
the  charters  of  cities  of  the  tliird  class"; 
the  first  section  thereof  reading  in  part  as 
foUows:  "Section  1.  Chapter  89  of  the  Ken- 
tucky Statutes,  Carroll's  Bevislon  of  1909, 
the  same  being  the  charter  of  cities  of  the 
tlilrd  class,  is  hereby  amended  by  adding 
thereto  after  section  3469  thereof,  the  follow- 
ing section  as  section  3459a,  which  section 
shall  read  as  follows,  to  wit:  'Sec.  3459a. 
The  common  council  may  provide  that  the 
construction  or  reconstruction  of  any  of  the 
sewers,  streets,  alleys,  public  ways  and  side- 
walks shall  be  made  on  the  ten  (10)  year 
plan ;  and  thereupon  when  any  such  improve- 
ment or  reimprovement  lias  been  completed 
and  accepted  a  notice  sliall  be  given  by  publi- 
cation in  a  newspaper  of  general  circulation 
published  in  the  city,  requiring  the  property 
owner  to  pay  the  assessments  made  against 
their  property  for  such  work;  and  if  such 
assessments  be  not  paid  by  such  property 
owners,  then  to  provide  a  fund  for  the  pay- 
ment of  such  portion  of  the  entire  cost  of 
such  improvement  or  reimprovement  as  the 
property  holders  shall  be  liable  for  but 
may  not  pay  in  cash  in  conformity  with  said 
notice  the  common  council  is  authorized  to 
borrow  money  at  a  rate  of  interest  not  ex- 
ceeding six  per  cent  per  annum  in  anticipa- 
tion of  the  collection  of  a  special  tax  or  as- 
sessment for  such  improvement  or  reimprove- 
ment from  such  property  holders,  and  to  is- 
sue the  Iwnds  of  the  city  therefor  in  manner 
and  form  herein  provided,  pledging  the  liens 
on  the  property  and  any  fund  which  the  city 
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may  have  set  apart  for  aald  purpose  and  the 
talth  and  credit  of  the  city  where  the  dty  has 
been  authorized  to  pledge  its  faith  and  credit, 
or  any  or  all  of  said  pledges  may  be  given  by 
the  dty  for  the  payment  of  the  principal  and 
Interest  of  said  bonds  as  the  dty  may  desire. 
The  dty  may,  If  it  so  desires  and  has  been 
authorized  by  law  to  pledge  the  faith  and 
credit  of  the  dty  in  payment  of  its  part  of  the 
cost  of  any  improvement  made  hereunder, 
Issue  bonds  for  Its  part  of  the  cost  of  the 
improvement  in  like  manner  as  is  herein 
provided  for  the  issual  of  bonds  in  payment 
of  the  cost  of  the  improvement  on  behalf  of 
the  property  holders.  But  said  city  may 
assess  the  entire  cost  of  such  Improvement  or 
reimprovement  against  the  property  owners 
and  issue  bonds  therefor  as  herein  provided. 
Said  bonds  shall  be  divided  into  ten  series, 
each  series  to  be  as  nearly  equal  as  possible ; 
said  series  to  be  paid  respectively  In  one,  two, 
three,  four,  five,  six,  seven,  eight,  nine  and 
ten  years  after  date,' "  etc.    Acts  1912,  p.  880. 

Acting  under  the  authority  of  the  amend- 
ment of  1912,  supra,  appellant  passed  13  ordi- 
nances providing  for  the  Improvement  of  cer- 
tain streets  in  the  dty;  section  6  of  each 
ordinance  reading  as  follows:  "Sec.  5.  That 
the  cost  of  the  construction  of  the  sidewalks, 
curbs  and  gutters  provided  for  in  this  ordi- 
nance shall  be  paid  by  the  owners  of  the 
property  abutting  or  fronting  thereon,  to  be 
apiwrtioned  and  assessed  against  said  prop- 
erty owners  according  to  the  number  of  front 
feet  abutting  thereon;  except,  that  in  addi- 
tion, the  cost  of  the  sidewalks,  curbs  and  gut- 
ters on  the  intersection  of  the  various  sec- 
tions shall  be  prorated  among  and  assessed 
against  the  property  owners  on  each  of  the 
said  sections  according  to  the  frontage  of 
thdr  said  property." 

The  appellee,  Connell,  acting  for  himself 
and  other  dtlzens  of  Henderson  who  were 
alike  interested  in,  and  would  be  affected  by, 
the  proposed  improvements,  brought  this  ac- 
tion for  the  purpose  of  restraining  appellant 
from  collecting  the  cost  thereof  from  the 
abutting  property  holders  and  from  issuing 
any  bonds  by  which  the  property  owners  are 
to  be  held  liable  for  the  cost  of  said  improve- 
ments. The  drcuit  court  overruled  a  de- 
murrer to  the  petition;  and,  the  dty  of  Hen- 
derson electing  to  stand  by  its  demurrer,  the 
allegations  of  the  petition  were  taken  as 
true,  and  the  injunction  granted.  The  dty 
appeals. 

It  is  not  contended  by  dther  side  that  the 
act  of  1912  repealed  section  3456  of  the  Ken- 
tucky Statutes,  above  quoted,  which  imposes 
upon  the  dty  the  obligation  of  paying  for  the 
improvement  of  intersections.  Appellant  in- 
sists, however,  that  the  provision  of  the  act 
of  1912  which  declares  that  the  dty  "may 
assess  the  entire  cost  of  such  Improvement 
or  reimprovement  against  the  property  own- 
ers, and  issue  bonds  therefor,"  gives  the  city 
the  choice  of  two  methods  of  procedure:  (1) 


It  may  pay  for  the  Improvement;  or  ®  it 
may  require  the  properly  owners  to  pay  for 
it  On  the  other  hand,  appellee  Insists  that, 
since  section  3456  reqolies  the  dty  to  pay 
for  the  intersections  in  all  cases,  the  act  of 
1912  merely  provides  two  methods  of  proce- 
dure on  the  part  of  the  dty :  (1)  It  may  pay 
in  cash;  or  (2)  it  may  issue  bonds  therefor 
as  in  the  act  provided.  It  will  readily  be 
seen  that  these  two  constructions  of  the  stat- 
ute are  radically  antagonistic.  Under  appd- 
lant's  construction  the  dty  can  require  tbe 
abutting  property  owner  to  pay  the  entire 
cost  of  the  intersection,  while  under  appel- 
lee's contention  the  dty  most  pay  it  In  all 
cases. 

The  act  of  1912  provides  a  new  plan  by  which 
the  payment  of  the  cost  of  street,  sidewalk, 
and  curb  construction  may  be  extended  over  s 
period  of  ten  years  on  what  is  known  as  the 
ten-year  plan.  When  the  street  has  been  com- 
pleted and  accepted,  notice  is  publlahed  re- 
quiring the  property  owners  to  pay  the  as- 
sessments made  against  thdr  property  for 
their  respective  portions  of  the  improve- 
ment; and,  if  such  assessments  are  not  paid, 
the  dty  is  authorized  to  borrow  money  to 
provide  a  fund  for  the  payment  of  such  por- 
tion of  the  entire  cost  of  the  Improvement  as 
the  property  holders  shall  be  liable  for  and 
to  issue  bonds  therefor  upon  the  faith  and 
credit  of  the  dty.  In  this  way  the  contractor 
gets  his  money  at  once,  and  the  property 
owner  is  given  ten  years  In  which  to  pay  his 
debt  After  thus  disposing  of  the  liability 
of  the  property  holder,  the  act  further  pro- 
vides that  the  dty  may,  if  it  so  desires,  and 
has  been  authorized  by  law  to  pledge  the 
faith  and  credit  of  the  dty  in  payment  of 
its  share  of  the  cost  of  the  improvement,  is- 
sue bonds  for  the  payment  of  its  share  in 
like  manner  as  is  provided  in  the  act  for  the 
issual  of  bonds  in  payment  of  the  property 
holder's  portion  of  the  cost  of  the  improve- 
ment If  the  act  had  stopped  there,  there 
would  be  no  doubt  as  to  its  meaning,  since 
it  is  clearly  apparent  that  up  to  that  point 
the  act  dearly  gives  the  right,  both  to  the 
property  holder  and  to  the  city,  of  diadiarg- 
ing  their  respective  liabilities  for  the  im- 
provement under  the  ten-year  plan.  But  if 
section  3456,  which  Imposes  upon  the  dty 
the  cost  of  the  Intersection  Improvement  In 
all  cases,  is  to  stand  unimpaired,  then  clear- 
ly the  interpolated  clause  of  the  act  of  1812, 
which  would  give  the  dty  the  right  to  assess 
the  entire  cost  of  the  improvement  against 
the  abutting  property  holders  and  issue  bonds 
therefor,  cannot  be  given  effect,  since  the 
two  acts  are  diametrically  opposed  in  thdr 
essential  operations.  The  dty  cannot  im- 
prove one  street  at  the  cost  of  the  property 
owners  and  another  street  at  the  cost  of  the 
dty.    The  procedure  must  be  uniform. 

[2]  Ko  rule  of  law  is  better  settled  than 
that  repeals  by  implication  are  not  favored 
by  the  courts,  and  that  mo  statute  wiU  be 
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construed  as  rqteaUng  a  prior  statute  unless 
It  be  80  clearly  repugnant  thereto  as  to  ad- 
mit of  no  otber  reasonable  construction. 
Commonwealth  v.  Petri,  122  Ky.  26,  90  8.  W. 
987,  28  Ky.  Law  Bep.  84a 

In  Ck>mmonwealth  ▼.  International  Har- 
vester Co.,  131  Ky.  561,  115  S.  W.  707,  133 
Am.  St  Bep.  256,  It  Is  said:  "If,  however, 
the  Legislature  has  enacted  two  or  more 
statutes  which  from  their  wording  appear  to 
be  Inconsistent,  or  If  the  statute  under  con- 
sideration appears  to  be  In  conflict  with  a 
provision  of  the  Constitution,  state  or  fed- 
eral, there  Is  an  ambiguity,  for  it  is  always 
presumed  that  the  Legislature  did  not  In- 
tend to  violate  either  Constitution ;  it  is  al- 
ways presumed  it  Intended  its  enactments 
to  become  valid  and  enforceable  laws,  i^or 
are  repeals  by  Implication  favored,  as  it  must 
be  presumed  that,  if  the  Legislature  had  in- 
tended that  one  statute  should  repeal  anoth- 
er, it  would  have  so  expressed  it  as  to  leave 
no  doubt  of  its  purpose.  Hence,  when  two 
statutes  bearing  on  the  same  subject  appear 
on  their  face  to  be  so  inconsistent  with  each 
other,  the  first  duty  of  the  court  called  upon 
to  construe  them  is  to  harmonize  them,  if 
'  possible,  so  as  to  allow  both  to  stand;  or,  if 
that  cannot  be  done  without  violence  to  some 
part  of  the  language  employed  in  one  or  both 
the  statutes,  then  the  rule  is  to  construe 
them  so  as  that  both  will  stand  so  far  as 
possible,  and,  wherein  any  part  of  either  is 
irreconcilable  vrlth  any  part  of  the  other, 
the  latest  stands,  while  the  inconsistent  part 
of  the  former  is  deemed  to  have  been  re- 
pealed." 

Applying  this  rule  to  the  seemingly  incon- 
sistent provisions  of  section  3456  of  the 
Kentucky  Statutes,  above  quoted,  and  the 
provisions  of  the  act  of  1912,  it  is  first  to  be 
noticed  that  the  later  act  is  amendatory 
merely  to  chapter  89  of  the  Kentucky  Stat- 
utes, which  constitutes  the  charter  of  cities 
of  the  third  class.  .The  act  contains  no  re- 
pealing clause,  and  evidently  it  was  intended 
as  a  mere  addition  to,  or  a  new  provision  for, 
charters  of  dtles  of  the  third  class.  If  the 
two  statutes  can  be  read  together  so  that 
both  may  stand,  it  should  be  done.  Bearing 
in  mind  that  the  legislative  Intent  is  the 
rule  by  which  we  are  to  be  guided,  we  think 
It  reasonably  clear  that  the  two  statutes 
can  be  read  together  so  that  both  may  stand. 

As  above  pointed  out,  the  act  of  1912 
provided  a  new  scheme  by  which  the  cost  of 
street  and  other  like  Improvements  might 
be  paid  for  on  the  ten-year  plan.  This  was 
something  new  to  charters  of  cities  of  the 
third  class.  It  recognized  the  fact  that  under 
section  3456  the  dty  paid  the  cost  of  the  In- 
tersection, while  the  property  holder  paid  the 
remainder  of  the  cost,  by  first  providing  that 
the  proiierty  holder  might  take  advantage  of 
the  lew  plan  in  so  far  as  it  applied  to  his 
liability,  and  immediately  thereafter  that  the 


dty  could,  if  it  so  desired,  use  the  same 
method  in  the  payment  of  its  part  of  the 
cost  by  issuing  bonds  for  its  part  of  the  cost 
thereof  in  like  manner  as  is  provided  for 
the  Issual  of  bonds  Ui  payment  of  the  cost 
of  the  improvement  on  behalf  of  the  property 
holders.  That  provision  Is  followed  by  the 
further  proTlsion  that  the  dty  may  assess 
the  entire  cost  of  such  improvement  or  re- 
improvement  against  the  property  owners 
and  Issue  bonds  therefor  as  therein  provided. 
This  last-named  provision  is,  however,  not  a 
separate  and  independent  provision  to  be 
considered  as  standing  by  itself  and  granting 
a  new  power  inconsistent  with  section  3456, 
supra.  Such  a  construction  would  be  mean- 
ingless. Evidently  it  was  Intended  to  sup- 
plement the  first  provision  of  the  amend- 
ment, which  provides  that  the  ten-year  plan 
might  be  used  in  paying  that  portion  of 
the  property  holder's  liability  which  he  had 
not  paid  in  cash,  by  applying  the  ten-year 
plan  to  the  entire  liability  of  the  property 
ovmer.  Under  this  construction  the  dty 
would  have  the  option  of  applying  the  ten- 
year  plan  to  the  payment  of  such  part  of  the 
property  holder's  liability  as  be  had  not  paid 
In  cash,  or  it  might,  at  the  outset,  apply  the 
ten-year  plan  to  so  much  of  the  entire  cost 
of  the  improvement  as  was  chargeable 
against  the  property  owners.  Clearly  this 
was  the  Intention  of  the  Legislature;  other- 
wise we  would  have  to  say  that  it  Intended 
to  let  section  3456  of  the  charter  remain  un- 
impaired, requiring  the  dty  to  pay  the  cost 
of  street  Intersections,  and  at  the  same  time 
nullify  its  operation  by  holding  that  the  pro- 
vision of  the  act  of  1912  gave  the  dty  the 
right  to  pnt  that  cost  upon  the  property 
holder. 

The  drcult  court  gave  the  act  the  construc- 
tion above  suggested  and  held  the  bonds 
were  yalld,  but  that  the  dty  was  without 
power  to  assess  the  cost  of  the  Intersections 
against  the  property  holders,  and  that  so 
much  of  the  bonds  as  represented  the  cost 
of  the  Intersections  should  be  paid  by  the 
dty.  We  are  of  opinion  that  the  conclusion 
there  reached  was  sound  in  every  particular. 

Judgment  affirmed. 


NATIONAL   CO-OPBBATIVB   BT7BIAL 

ASS'N  V.  AUL'S  ADM'B  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  9,  1914.) 

EXEOUTOBS    AND    ADinNIBTBAXOBB    (i    119*)-' 

Pkbsorai.  Who  no — Liabiutt  or  Estate. 
Where  defendant  claimed  that  decedents* 
administrator  and  the  undertaker  who  buried 
decedent's  body  conspired  to  prevent  defendant 
association  from  barying  decedent,  and  thus  in- 
jured defendant's  itandlng  and  membership  in 
the  sum  of  $300,  such  act  constituted  a  tort  by 
the  administrator  and  the  undertaker  personal- 
ly for  which  decedent's  estate  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  483;  Dec. 
Dig.  i  U9.*J 
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Appeal  from  Circuit  Court,  Darless 
County. 

Action  by  Jobn  W.  Cbeatham,  as  adminis- 
trator of  J.  A.  Aul,  deceased,  and  others 
against  the  National  Co-OperatlTe  Burial 
Association.  Jndgment  for  plaintiffs,  and  de- 
fendant appeals.  On  motion  to  dismiss. 
Granted. 

W.  T.  Ellis,  of  Owensboro,  for  appellant 
Blrkhead  &  Wilson,  of  Owensboro,  for  ap- 
pellees. 

HOBSON,  C.  J.  John  W.  Cheatham,  as  ad- 
ministrator of  J.  A.  Aul,  deceased,  brought 
this  suit  against  the  National  Co-Operative 
Burial  Association,  alleging  that  his  deced- 
ent was  a  member  of  the  association  and 
that  It  by  Its  policy  bound  Itself  to  furnish 
him  burial  to  cost  not  exceeding  $100  and 
had  ^iled  to  do  so.  Judgment  was  prayed 
for  $100  and  cost  The  association  among 
other  defenses  pleaded  that  Cheatham  and 
D.  Ii.  Vissels,  the  undertaker  who  had  burled 
this  deceased,  had  entered  into  a  conspiracy 
to  prevent  It  from  burying  the  deceased  and 
had  thiis  injured  its  standing  and  member- 
ship in  the  sum  of  $300,  for  which  Judgment 
was  prayed  against  them.  The  plaintiff  won 
in  the  circuit  court  The  defendant  appeals, 
and  a  motion  has  been  entered  to  dismiss  the 
appeal  for  want  pf  Jurisdiction,  as  the 
amount  in  controversy  Is  less  than  $200. 

The  estate  of  the  decedent  Is  In  no  wise 
liable  for  the  conduct  of  Cheatham  and 
James  charged  in  the  answer.  This  was 
simply  a  personal  wrong  on  their  part  and 
the  court  below  properly  so  held.  The  mat- 
ter could  not  be  brought  into  this  action  and 
litigated  here.  The  amount  in  controversy 
between  the  parties  to  the  action  is  there- 
fore less  tiian  $200,  and  the  motion  to  dis- 
miss the  appeal  must  be  sustained. 

Appeal  dismissed. 


S.  B.  REESE  LUMBER  CO.  ▼.  LICKING 

COAL  &  LUMBER  CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  9,  1914.) 

1.  Pboctss  (i  142*)— Shebift's  Rktubw— Con- 

OLUSIVEITESS. 

Where  the  sheriff's  return  was  sufficient 
to  show  due  service,  it  is,  under  Ey.  St.  §  3760, 
providing  that,  except  In  a  direct  proceeding 
against  himself  or  his  auretiea,  no  fact  official- 
ly stated  by  an  officer,  as  to  a  matter  about 
which  he  is  by  law  required  to  make  a  return, 
shall  be  called  in  question,  except  on  the  al- 
location of  fraud  or  mistalce.  conclusive  in  a 
collateral  attaclc  on  the  judgment  upon  the 
ground  that  there  was  no  service,  unleBS  the 
return  is  attacked  as  fraudulent  or  made 
through  mistake. 

[Ed.    Note. — For    other   cases,    see    Process, 
Cent.  Dig.  {  193 ;    Dec.  Dig.  (  142.*] 

2.  COBPOBATIOITS  (§  668*)— FOBEIOR  COBFOBA- 

TioNs— Sbbvice  on. 

Under  Ky.  St.  |  671,  providing  tliat  all 
foreign  corporations  shall  have  a  known  place 
of  business  and  an  authorized  agent  on  whom 


process  may  be  served,  and  that  It  shall  not  be 
lawful  for  any  corporation  to  carry  on  bu8ines$ 
until  it  shall  have  filed  in  the  office  of  the  Sec- 
retary of  State  a  statement  giving  the  location 
of  its  office  and  the  name  of  its  agent,  and,  if 
the  agent  shall  be  changed,  notice  shall  at  once 
be  given,  service  of  process  on  one  who  appear- 
ed as  agent  in  the  statement  filed  with  the  Sec- 
retary of  State  is  a  good  service  on  a  foreign 
corporation,  even  though  the  agency  had  been 
terminated. 

lEA.  Note.— Bbr  other  cases,  see  Corporations, 
Cent  Dig.  §i  2608-2627;    Dec.  Dig.  I  668.*] 

3.  JunoMENT  ({  138*)— Default— Vacations. 

The  negligence  of  an  agent  is  imputable  to 
the  principal;  consequently  the  failure  of  an 
agent  appointed  by  a  foreign  corporation  to 
receive  service  of  process,  to  inform  the  corpo- 
ration of  the  service,  tnoagh  preventing  the 
corporation  from  making  a  defense  to  the  ac- 
tion, is  not  an  unavoidable  casualty  or  misfor- 
tune within  the  meaning  of  Civ.  Code  Prac.  { 
618,  suhsec.  7,  providing  for  the  vacation  of 
judgments  obtained  by  reason  of  unavoidable 
casualty  or  misfortune  preventing  the  party 
from  defending. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  gg  249-251,  254;   Dec.  Dig.  g  138.*J 

4.  JuDGMEHT  (I  188*)— Vacation— GBOuwn. 

Courts  will  not  grant  an  unsnccessfnl  liti- 
gant a  new  trial  upon  the  ground  that  bis  neg- 
ligence prevented  bim  from  making  his  defense 
to  an  action ;  consequently,  a  judgment  against 
a  foreign  corporation  will  not  be  vacated  be- 
cause service  was  made-  on  one,  who,  thongh  not 
actually  its  agent  was  designated  as  agent  to 
receive  service  of  process  in  the  statement  filed 
with  the  Secretary  of  State. 

lEd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  gg  249-251,  254 ;   Dec.  Dig.  g  13S.*] 

Appeal  from  Circuit  Court  Bath  County. 

Suit  by  the  S.  B.  Reese  Lumber  Company 
against  ttie  Licking  Coal  &  Lumber  Company. 
From  a  Judgment  for  defendant  plaintiff 
appeals.    Affirmed. 

B.  S.  Wilson  and  W.  A.  Young,  both  of 
Morehead,  and  C.  W.  Goodpaster,  of  Owlngs^ 
Tllle,  for  appellant  J.  J.  Nesbitt  of  Owings- 
Tllle,  for  appellee. 


SETTLE,  J.  March  29, 1910,  the  appellee. 
Licking  Coal  ft  Lumber  Company,  Institated 
an  action  in  the  Bath  circuit  court  to  recover 
of  the  appellant  S.  B.  Reese  Lumber  Com- 
pany, $783.36  alleged  to  be  due  it  for  timber 
sold  and  delivered  the  latter  In  the  year 
1907.  On  the  6th  day  of  October,  1910, 
Judgment  was  rendered  In  the  court  mentloo- 
ed  In  favor  of  appellee  and  against  appellant 
for  the  amount  sued  for,  with  interest  there- 
on at  the  rate  of  6  per  cent  per  annum  from 
the  17th  day  of  September,  1907,  until  paid, 
and  costs  of  the  action.  Thereafter  execu- 
tion was  duly  issued  on  the  Judgment  di- 
rected to  the  sheriff  of  Morgan  county,  and 
same  was  by  him  levied  on  e  716-acre  tract 
of  land  situated  In  Morgan  county  owned  by 
appellant  Following  the  advertisement  of 
the  sale  of  the  land  by  the  sheriff  under  the 
execution,  and  before  such  sale  could  be  had. 
appellant  brought  this  action  in  the  Bath 
circuit  court  against  appellee  and  the  sher- 
iff seeking  the  vacation  of  the  Judgment  in 
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question  and  a  new  trial  upon  tbe  grounds 
spedfled  in  subsections  4  and  7,  8  518  OItU 
Code;  and  also  to  enjoin  tbe  slierlfF  from 
proceeding  with  the  sale  of  tbe  land  under 
the  execution.  In  other  words,  the  grounds 
relied  on  by  appellant  for  vacating  the  Judg- 
ment and  obtaining  a  new  trial  were:  First, 
that  fraud  was  practiced  by  appellee  in  ob- 
taining Judgment;  second,  that  appellant 
was  by  unavoidable  casualty  and  misfortune 
prevented  from  appearing  and  making  de- 
fense to  the  action.  A  general  demurrer 
was  filed  by  appellee  to  the  petition  which 
the  circuit  court  overruled.  Thereupon  it 
filed  answer  traversing  the  averments  of  the 
petition;  and,  after  the  taking  of  proof  by 
the  parties  and  submission  of  the  case.  Judg- 
ment was  rendered  by  the  circuit  court  dis- 
missing the  action,  and  from  that  Judgment 
this  appeal  is  prosecuted. 

[1]  The  fraud  alleged  in  the  petition  Is  that 
the  timber,  for  the  price  of  which  appellee 
obtained  Judgment,  had  not  been  sold  by  it 
to  appellant,  but  to  S.  B.  Reese,  Its  vice 
president  and  manager  as  tbe  agent  of  one 
George  Francis,  who,  It  Is  claimed,  was  the 
actual  purchaser  of  tbe  timber  end  the  only 
person  indebted  to  appellee  therefor.  This 
was  denied  by  the  answer  and  as  to  this  Is- 
sue of  fact  there  was  a  contrariety  of  evi- 
dence, the  weight  of  which.  In  our  opinion, 
conduced  to  show  appellant  to  have  been  the 
purchaser  of  the  timber.  In  our  view  of  the 
case,  however,  it  will  be  unnecessary  to  pass 
upon  this  issue,  as  appellant  has  failed  to 
establish  its  second  and  essential  ground  re- 
lied on  for  a  new  trial,  namely,  unavoidable 
casualty  or  misfortune  which  prevented  It 
from  appearing  or  making  defense  to  the 
action.  The  unavoidable  casualty  or  misfor- 
tune alleged  arises  out  of  the  daim  upon 
the  part  of  the  appellant  that  It  was  never 
served  with  summons  in  the  action  in  which 
tbe  Judgment  was  obtained  by  appellee,  and 
therefore  it  had  no  knowledge  of  the  institu- 
tion or  pendency  of  the  action  until  after 
Judgment  went  against  It.  This  contention  is 
unsupported  by  tbe  record.  Summons  was  is- 
sued in  the  action  Instituted  by  appellee  at 
tbe  time  of  the  filing  of  the  petition,  March 
29,  1910,  and  was  served  by  the  sheriff  on 
May  9,  1910,  by  delivering  a  true  copy  there- 
of to  William  Cook,  tbe  agent  of  appellant 
Such  service,  however,  though  properly  had, 
was  Inadequately  shown  by  the  return  made 
on  the  summons  by  the  sheriff  at  the  time  of 
its  service;  the  return  being  as  follows: 
"Executed  on  S.  B.  Reese  Lumber  Co.,  by 
delivering  a  true  copy  of  the  within  summons 
to  William  Cook  of  Salt  Lick,  Kentucky,  on 
May  9,  1910— this  9th  day  of  May,  1910. 
Seth  Botts,  S.  B.  C,  by  Cole  Barnes,  D.  S." 
Being  later  advised  of  the  insufficiency  of 
this  return,  the  sheriff  on  October  5,  1910. 
the  day  before  the  Judgment  in  appellee's 
favor  was  rendered,  by  leave  of  the  court, 
amended  the  return  upon  the  summons  as  fol- 
lows: "By  leave  of  court  I  now  amend  my 
return  on  this  summons.     I  executed  this 


summons  on  the  9th  day  of  May,  1910,  upon 
the  within  named  S.  B.  Reese  Lumber  Com- 
pany by  delivering  a  true  copy  of  this  sum- 
mons to  William  Cook  of  Salt  Lick,  Ken- 
tucky. Said  William  Cook  being  the  person 
designated  by  defendant  opon^whom  process 
may  be  served  for  said  S.  B.  Reese  Lumber 
Company,  as  appears  from  the  records  on 
file  in  th*  ofiice  of  Secretary  of  State  of  Ken- 
tucky. This  5th  day  of  October,  1910.  Seth 
Botts,  S.  B.  C,  by  Cole  Barnes,  D.  S." 

The  return  of  the  sheriff  by  his  deputy, 
as  amended,  positively  shows  due  service  of 
the  summons  upon  Cook  as  appellant's  agent, 
and  it  ia  not  alleged  in  the  petition  in  this 
case  that  the  sheriff  or  his  deputy  was  guilty 
of  fraud  in  the  matter  of  serving  the  sum- 
mons upon  Cook,  nor  is  it  alleged  that  there 
was  any  mistake  made  by  the  officer  in  the 
manner  of  its  service  or  in  amending  the  re- 
turn thereon.  It  Is  true  Cook  evasively  tes- 
tified that  he  did  not  understand  from  what 
passed  between  himself  and  the  deputy  sher- 
iff that  the  summons  had  been  served  on 
him;  but  the  testimony  of  Cook,  even  had  it 
been  more  definite,  was  incompetent  to  im- 
peach the  officer's  return  upon  the  summons. 
Section  3700,  Kentucky  Statutes,  provides: 
"Unless  in  a  direct  proceeding  against  him- 
self or  his  sureties,  no  fact  officially  stated 
by  an  officer  in  respect  of  a  matter  about 
which  he  Is  by  law  required  to  make  a  state- 
ment, in  writing,  either  In  the  form  of  a 
certificate,  return  or  otherwise,  shall  be 
called  in  question,  except  upon  the  allegation 
of  fraud  in  the  party  benefited  thereby,  or 
mistake  on  the  part  of  the  officer."  If  tbe 
testimony  of  Cook  could  be  regarded  as  ad- 
missible for  any  purirase,  it  is  contradicted, 
not  only  by  the  corrected  return  on  the  sum- 
mons, but  also  by  Barnes,  the  deputy  sheriff, 
and  J.  J.  Nesbltt,  appellee's  attorney,  who 
was  with  that  officer  when  the  summons  was 
served.  But  the  return  on  the  summons,  be- 
ing placed  by  the  statute  beyond  the  reach  of 
such  collateral  attack,  must  be  accepted  as 
conclusive  evidence  of  the  proper  service  of 
the  summons.  Thomas  v.  Ireland,  88  Ky. 
581,  11  S.  W.  653,  11  Ky.  Law  Rep.  103,  21 
Am.  St  Rep.  SUG;  Bramlett  v.  McVey,  91 
Ky.  181,  15  S.  W.  49,  12  Ky.  Law  Rep.  760; 
Fribble  v.  Hall,  13  Bush,  61;  Cumberland 
Bank  v.  Slusher,  102  Ky.  415,  43  S.  W.  471, 
19  Ky.  Law  Rep.  1497. 

[2]  It  Is,  however,  further  contended  by 
appellant,  and  was  testified  by  Cook,  that  the 
latter  was  not  its  agent  or  in  Its  employ  at 
the  .time  of  the  service  of  the  summons  upon 
blm,  and  that  he  never  notified  appellant  of 
its  service  or  of  the  pendency  of  the  action. 
This  contention  is  also  without  merit  It  ap- 
pe&ra  from  the  uncontradicted  testimony  of 
C.  H.  Vansant  Assistant  Secretary  of  State, 
found  In  the  record,  that  there  is  on  file  in 
the  office  of  the  Secretary  of  State  at  the 
capltol  a  written  statement  received  from 
appellant  which  reads  as  follows:  "To  the 
Secretary  of  State,  Washington,  Pa.  Frank- 
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fort,  Ky.,  Feb.  12,  1904.  Sir:  I  bereby  give 
notice  tbat  the  place  of  business  for  the  S.  B. 
Reese  liumber  Company  In  Kentucky  Is  at 
Farmers,  Kentucky,  on  the  west  side  of  Lick- 
ing river  in  Bath  county — and  that  William 
Cook  of  Salt  lick,  Kentucky,  is  our  agent 
thereat,  upon  whom  process  may  be  served 
in  any  suit  that  may  be  brought  against  onr 
company  within  the  state  of  Kentucky.  Done 
at  Washington,  Pa.,  this  12tb  day  of  Febru- 
ary,  1904,   James   S.   Forsythe,    Secretary." 

Appellant,  though  doing  business  in  Ken- 
tucky, is  a  foreign  corporation.  Incorporated 
under  the  laws  of  Pennsylvania,  and  having 
its  chief  office  at  Washington  in  that  state, 
and  the  above  statement  was  duly  filed  in 
the  office  of  the  Secretary  of  State  of  Ken- 
tucky as  required  by  section  671,  Kentucky 
Statutes,  which  provides:  "All  corporations 
except  foreign  Insurance  companies  formed 
under  the  laws  of  this  or  any  other  state,  and 
carrying  on  any  business  in  this  state,  shall 
at  all  times  have  one  or  more  known  places 
of  business  in  tUB  state,  and  an  authorized 
agent  or  agents  thereat,  upon  whom  process 
can  be  served ;  and  It  shall  not  be  lawful  for 
any  corporation  to  carry  on  any  business  in 
this  state,  until  it  shall  have  filed  in  the  office 
of  the  Secretary  of  State  a  statement,  signed 
by  its  president  or  secretary,  giving  the  loca- 
tion of  its  office  or  offices  in  this  state,  and 
the  name  or  names  of  Its  agent  or  agents 
thereat  upon  whom  process  can  be  served; 
and  when  any  change  is  made  in  the  location 
of  its  office  or  offices,  or  in  its  agent  or 
agents,  it  shall  at  once  file  with  the  Secretary 
of  State  a  statement  of  such  change;  and 
the  former  agent  shall  remain  agent  for  the 
purpose  of  service  until  statement  of  appoint- 
ment of  the  new  agent  is  filed;  and  if  any 
corporation  fails  to  comply  with  the  require- 
ments of  this  section,  such  corporation,  and 
any  agent  or  employ^  of  such  corporation, 
who  shall  transact,  carry  on  or  conduct  any 
business  In  this  state,  for  it,  shall  be  sever- 
ally guilty  of  a  misdemeanor,  and  fined  not 
less  than  one  hundred  nor  more  than  one 
thousand  dollars  for  each  offense."  It  fur- 
ther appears  from  the  testimony  of  Yaqsant 
that  since  filing  the  above  statement  appel- 
lant has  not  sent  to  the  Secretary  of  State 
or  filed  in  his  office  any  other  statement  from 
its  president  or  secretary  giving  any  change 
in  the  location  of  its  office  in  this  state,  or 
in  the  name  of  its  agent  thereat  upon  whom 
process  can  be  served;  and  that  William 
Cook,  upon  whom  the  service  of  summons 
was  had  in  the  action  in  which  appellee  ob- 
tained judgment  against  appellant,  remains 
and  is  still  the  latter's  agent  upon  whom 
process  must  be  served. 

The  language  of  the  statute  supra  leaves 
no  doubt  of  Its  meaning;  and,  as  held  in 
Oliver  Co.  v.  ]U)uIsvllle  Realty  Co.,  156  Ky. 
628,  161  S.  W.  570,  its  provisions  are  so  man- 
datory that  a  foreign  corporation  cannot  by 
suit  enforce  a  contract  entered  into  in  the 
execution  of  its  business  in  this  state  without 


a  compliance  with  ita  provisions  reqnlrlnis: 
the  filing  in  the  office  of  the  Secretary  of 
State  of  the  written  statement  dealgnatlng 
ita  place  of  business  therein  and  its  aatborlz- 
ed  agent  thereat  upon  whom  process  may  be 
served.  It  is  manifest  therefore  that  Wil- 
liam Cook,  upon  whom  service  of  the  snm- 
mons  in  the  action  in  which  appellee  obtained 
Judgment  was  had,  was,  at  the  time  of  snch 
service,  appellant's  agent  and  the  proper  per- 
son upon  whom  to  serve  it  It  Is  not  mate- 
rial that  he  was  not  at  the  time  of  the  service 
of  the  summons  in  appellant's  employ,  if  snCb 
was  the  case.  By  the  statement  from  it  on 
file  in  the  office  of  the  Secretary  of  State, 
Cook  was  then  and  down  to  the  time  of  the 
taking  of  the  deposition  of  Vansant,  Assist- 
ant Secretary  of  State,  in  this  case,  held  ont 
to  the  public  as  its  agent  upon  whom  It  was 
necessary  to  serve  a  summons  or  other  pro- 
cess required  in  any  action  brought  against 
it,  In  view  of  which  appellant  is  estopped  to 
claim  tliat  Cook  was  not  its  agent  and  the 
proper  person  upon  whom  to  serve  tlie  smn- 
mons  in  question. 

[3]  Nor  is  it  material  that  Cook  failed  to 
notify  appellant  of  the  service  of  the  sxun- 
mons  upon  him.  Appellee's  attorney,  J.  J. 
Nesbitt,  testified  that  he  advised  Cook  at  the 
time  of  the  service  of  the  summons  upon  bim 
that  it  was  his  duty  to  notify  appellant,  his 
principal,  of  the  service  thereof;  and  that 
Cook  replied  that  he  was  aware  of  tbat  fact 
and  would  notify  appellant  Though  Cook's 
denial  that  such  advice  was  given  Iilm  by 
Nesbitt  or  tbat  he  made  the  reply  attributed 
to  him  by  the  latter;  and  that  of  appdlant's 
vice  president  and  manager,  S.  B.  Reese,  that 
notice  of  the  service  of  the  summons  was  vret 
given  appellant  by  Cook,  be  acc^ted  as  the 
truth  of  the  matter,  it  would  merely  show 
that  Cook  was  negligent  in  failing  to  inform 
appellant  of  the  service  of  the  summons  upon 
him,  and,  this  being  so,  appellant  cannot 
rely  upon  the  negligence  of  Its  agent  sis 
ground  for  vacating  the  Judgment  rendered 
against  it  after  being  properly  summoned  in 
the  action.  In  such  a  state  of  case  tiie  neg- 
ligence of  the  agent  is  imputed  to  the  princi- 
pal and  is,  therefore,  the  negligence  of  the 
latter.  In  other  words,  the  absence  of  actual 
knowledge  by  appellant  of  the  service  of  the 
summons  upon  its  agent  or  of  the  pendency 
of  the  action,  though  it  may  have  prevented 
it  from  making  defense  to  the  action,  was  not 
such  an  unavoidable  casualty  or  mlafortone 
in  the  meaning  of  subsection  7,  |  518,  CivU 
Code,  as  entitles  it  to  a  vacation  of  the  Judg- 
ment or  a  new  trial.  Beasly  et  aL  v.  Furr, 
154  Ky.  286,  157  S.  W.  10. 

[4]  No  court  has  ever  granted  the  unsuc- 
cessful litigant  a  new  trial  upon  the  ground 
that  the  negligence  of  himself  or  his  agent 
prevented  htm  from  making  his  defense  to 
the  action.  In  this  case  both  appellant  and 
its  agent  Cook,  according  to  their  own  show- 
ing, were  guilty  of  negligence;  the  former 
In  falling  to  advise  the  public  through  the 
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flUng  of  tbe  necessary  written  statement  with 
the  Secretary  of  State  tbat  Cook  was  not  Its 
agent  or  the  proper  person  upon  wbom  to 
serve  process,  and  tbe  latter  In  falling  to  no- 
tify appellant  of  tbe  service  upon  him  of  tbe 
summons  In  the  action  in  which  the  judgment 
complained  of  was  rendered.  Tbe  negligence 
of  neither  presented  a  snflBdent  reason  for 
tbe  refusal  by  the  circuit  court  ot  the  new 
trial  asked  by  appellant. 
Wherefore  tbe  Judgment  is  affirmed. 


TBNAWINB  y.  TTCRBTTB  CONCRBTB 

PRODUCTS  CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  9,  1914.) 

Afpbai.  and  Ebbob  ({  659*)— Rbcobd— FiuNO 

— Appkixaxb  Coubt. 

Unless  a  view  of  the  original  papers  ia  im- 
portant, the  Court  of  Appeals  wQl  not  order 
the  original  papers  brought  up  unless  they  are 
bulky  parts  of  the  record,  and  tbe  circuit  clerk 
will  not  be  compelled  to  file  original  depositions, 
consisting  of  ouy  a  little  more  than  BOO  type- 
written pages,  bnt  he  will  be  required  to  nle 
exhibits  offered  with  tbe  depositions  when  an  in- 
spection of  them  will  be  of  assistance  to  the 
court 

\JBjA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  2834-2843;  Dec  Dig.  i 
669.*1 

Appeal  from  Circuit  Court,  Jefferson  Coui^ 
ty,  Clumcery  Branch,  Second  Division. 

Action  between  John  W.  Xenawine  and  tbe 
Tyctete  Concrete  Products  Oonyjany.  From 
a  judgment  for  the  latter,  tbe  former  ap- 
peals. On  motion  for  a  subpoena  duces  te- 
cum requiring  tbe  clerk  of  the  circuit  court  to 
file  original  exhibits  and  depositions.  Mo- 
tion sustained  as  to  exhibits  and  overruled 
as  to  depositions. 

K.  C.  Kinkead  and  H.  H.  Nettlerotb,  both 
of  Louisville,  for  appellant  Burnett,  Batson 
&  Gary,  of  Louisville,  for  appellee.  Morris 
A.  Sachs,  of  Louisville,  for  derk  of  circuit 
court 

HOBSON,  O.  3.  The  appellant  has  en- 
tered a  motion  for  a  subpoena  duces  tecum 
against  the  clerk  of  tbe  Jefferson  circuit 
court  requlrlDg  him  to  file  in  this  court  the 
original  depositions  and  all  exhibits  filed 
therewith  In  the  action.  In  Ralney  v.  Rainey, 
144  Ky.  503, 139  S.  W.  787,  we  held  that,  un- 
less a  view  of  the  original  papers  is  impor- 
tant to  a  correct  decision  of  the  appeal,  we 
will  not  order  tbe  original  papers  brought 
here  unless  they  are  bulky  parts  of  tbe  rec- 
ord, such  as  a  book  or  the  like,  the  copying 
of  which  will  cause  great  and  unnecessary 
cost  or  delay.  The  depositions  in  the  case  at 
bar  consist  of  523  pages  of  typewriting,  and 
under  the  rule  laid  down  in  that  case,  which 
had  often  been  followed  before,  the  original 
depositions  will  not  be  required  to  be  brought 
here.  But  the  exhibits  filed  with  the  deposi- 
tions are  of  a  peculiar  nature,  and  an  in- 


spection of  tlie  papers  themselves,  as  shown 
by  the  afiSdavlts,  will  be  of  assistance  to  the 
ooiirt  in  the  determina^on  of  the  a^jcal. 
The  motion  for  a  subpoena  ducc«  tecum  for 
the  original  exiiibits  filed  with  the  deposi- 
tions is  sustained,  but  tbe  remainder  of  the 
motion  is  overruled.  The  appellant  is  allow* 
ed  30  days  to  complete  the  tifanscrlpt  by 
obtaining  a  copy  of  the  depositions. 

The  motion  is  sustained   as   to  the  ex- 
hibits and  overruled  as  to  tbe  depositions. 


QAHRBN,  DODOB  ft  MAI/TBT  v.  FARM- 
ERS' BANK  OF  ESTILL  GOUNTT. 

(Court  of  Appeals  of  Kentucky.    Jan.  8, 1914.) 

1.  Nxw  Tbiaj.  (I  32*)— Gbourds— Plbadiho— 

AOBEEMKNT   WITH   PI.AINTIFF. 

Though  the  violation  by  plaintifrs  attorney 
of  Ills  sgreement  that  If  defendant  would  file 
no  answer,  he  would  take  no  action  in  the  case 
without  first  notifying  defendant  constituted  a 
ground  for  new  trial,  it  was  not  error  to  refuse 
tbe  new  trial,  where  tbe  answer  tendered  was 
insufBcient  because  not  properly  verified. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {47:    Dec.  Dig.  i  32.*] 

2.  MoRKT  Lkrt  (I  6*)— PrrmoN. 

A  petition  which  alleged  that  on  October 
22,  1912,  plaintiff  loaned  defendants  $5,000, 
which  they  eacli  both  jointly  and  severally 
promised  to  pay  one  day  after  date,  and  that, 
though  frequently  demanded,  no  part  bad  been 
paid,  stated  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Money  Lent 
Cent  Dig.  H  8-10;   Dec.  Dig.  {  6.*] 

3.  PuEADiira  (I  126*)  —  Ahswkb  —  Neoativb 
Pbeorant. 

Where  a  petition  alleged  that  plaintiff,  on 
October  22,  1912,  loaned  to  defendants  $6,000, 
which  they  each  both  Jointly  and  severally 
promised  to  pay,  an  answer  that  "defendant  de- 
nies that  on  October  22,  1912,  plaintiff  loaned 
to  defendants  |6,0(X>,  which  amount  both  joint- 
ly and  severally  promised  to  pay,"  etc  was  in- 
sufficient since  tbe  answer  in  that  form  admit- 
ted the  loan  on  some  other  day,  for  a  sum 
slightly  less,  and  that  though  denying  a  prom- 
ise joint  and  several,  it  admitted  one  either 
joint  or  several. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {f  261-263;    DecTDig.  |  126. 'J 

4.  PLKADIITe     (i    127*)— ADlOSBIOIla— ARBWXB 

—Want  o»  Considkbation. 

That  the  answer  contained  the  further 
averment  that  the  debt  was  without  considera- 
tion did  not  render  it  sufficient  as  a  defense,  in 
view  of  the  admissions  already  made  that  some 
consideration  passed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  264-268;    Dec  Dig.  {  127.*] 

Appeal  from  Circuit  Court,  Lee  County. 

Action  by  the  Farmers'  Bank  of  Bstill 
County  against  Oahren,  Dodge  ft  Maltby 
and  another.  Judgment  for  plaintiff,  and  de- 
fendant Gahren,  Dodge  ft  Maltby  appeals. 
Affirmed. 

V.  S.  Beatty  and  T.  B.  Blakey,  both  of  Beat- 
tyville,  for  appellant  Sam  Hurst  and  J.  F. 
Sutton,  both  of  Beattyvllle,  for  appellee. 


•For  other  csmi  m*  lune  topic  and  ■•ctlon  NUHBES  In  Dec.  Dig.  A  Am.  Die.  Key-No.  BorlM  *  Rop  r  Indexts 


Digitized  by 


Cjoogle 


1128 


161  SOUTHWESTEBN  REPOBTBB 


(Ky- 


CLAY,  O.  Plaintiff,  Banners'  Bank  of 
EatlU  county,  brought  tbla  action  against 
the  defendants,  Gahren,  Dodge  &  Maltby  and 
the  Cltlzena'  Trust  &  Guaranty  Company  «f 
Parkersburg,  W.  Va.,  to  re«X)ver  the  sum  of 
$5,000,  with  Interest  from  October  22,  1912, 
until  paid.  It  alleged,  In  substance,  that  on 
October  22,  1012,  at  the  special  Instance  and 
request  of  both  of  the  defendants,  plaintiff 
loaned  to  them  the  sum  of  $5,000,  which 
amount  they  each,  and  both  Jointly  and  sev- 
erally, agreed  to  pay  plaintiff  one  day  after 
date,  with  6  per  cent  interest  from  date  until 
paid;  that  said  debt  was  jnst,  and  no  part 
thereof  had  ever  been  paid,  though  payment 
thereof  had  been  frequently  demanded.  The 
petition  was  filed  on  April  24,  1913.  On  June 
3,  1913,  the  Citizens'  Trust  ft  Guaranty  Com- 
pany filed  an  answer  which  It  Is  not  necessa- 
ry to  consider.  On  July  17th  plaintiff  moved 
the  court  to  take  the  allegations  of  the  peti- 
tion as  true  against  the  defendant  Gahren, 
Dodge  &  Maltby,  and  to  render  judgment 
against  It  according  to  the  prayer  of  the  pe- 
tition. Thereupon  the  defendant  Gahren, 
Dodge  ft  Maltby  tendered  and  offered  to  file 
the  following  separate  answer:  "The  defend- 
ant, Gahren,  Dodge  &  Maltby,  denies  that  on 
the  22d  day  of  October,  1912,  at  its  special 
Instance  and  request,  plaintiff  loaned  to  the 
defendant  the  sum  of  $5,000,  which  amount 
both  defendants  Jointly  and  severally  agreed 
to  pay  plaintiff  one  day  after  date,  with  6  per 
cent,  interest  from  date  until  paid;  denies 
that  said  indebtedness  is  just  and  due  against 
this  defendant,  and  that  no  part  thereon  has 
ever  been  paid,  and,  having  thus  answered 
the  defendant,  Gahren,  Dodge  ft  Maltby,  asks 
to  be  dismissed  hence  with  its  cost  Defend- 
ant states  that  said  note  or  debt  sued  on  was 
without  consideration,  and  this  defendant  re- 
ceived nothing  therefor."  The  foregoing  an- 
swer was  verified  by  T.  B.  Blakey,  one  of  de- 
fendant's attorneys,  who  stated  that  none  of 
the  defendant's  chief  officers  were  present  In 
tee  county  at  that  time.  The  trial  court  per- 
mitted the  foregoing  answer  to  be  filed. 
Thereupon  plaintiff  Interposed  a  demurrer  to 
the  answer,  which  was  sustained.  On  being 
asked  by  the  court  if  it  desired  to  amend  its 
answer  or  to  file  any  farther  pleadings,  de- 
fendant declined  to  do  either,  but  elected  to 
stand  on  its  answer.  Thereupon  came  plain- 
tiff and  renewed  Its  motion  to  take  the  alle- 
gations of  the  petition  as  tra&  This  motion 
was  sustained,  and  judgment  was  entered  in 
favor  of  plaintiff  for  its  debt,  interest,  and 
costs.    Defendant  appeals. 

[1]  Among  the  grounds  urged  for  a  new 
trial  and  for  a  reversal  of  the  judgment  here 
la  the  violation  of  the  agreement  alleged  to 
have  been  made  by  plaintiff's  attorney  with 
J.  W.  Butler,  vice  president  of  the  defend- 
ant According  to  the  affidavits  filed  by  But- 
ler and  V.  S.  Beatty,  one  of  defendant's  at- 
torneys, plalntifTs  attorney  agreed  that  If  de- 
fendant would  file  no  answer  or  other  de- 


fensive pleading  in  the  case,  he  would  not 
take  any  judgment  against  the  defendant 
without  first  notifying  said  Butler.  Notwith- 
standing this  agreement,  plaintiff's  attorney, 
on  July  16th,  asked  for  a  judgment  against 
the  defendant  without  any  notice  whatever 
to  said  Butler.  At  that  time  said  Butler  and 
one  of  his  attorneys,  V.  S.  Beatty,  were  ab- 
sent from  the  city  of  BeattyviUe  on  other 
business.  In  view  of  the  fact  that  Butler 
left  Beattyville,  and  thereby  made  it  Impossi- 
ble for  plaintiff's  attorney  to  notify  him  of 
any  contemplated,  action  in  the  pending  suit, 
and  in  view  of  the  further  fact  that  one  of 
defendant's  attorneys  was  present  in  court 
when  judgment  was  asked,  and  not  only  filed 
an  answer  to  which  a  demurrer  was  sustain- 
ed, but  elected  to  stand  on  that  answer  and 
declined  to  plead  further,  it  may  be  doubted 
if  the  violation  of  the  alleged  agreement 
constituted  a  ground  for  new  trial.  But,  con- 
ceding that  it  did,  It  was  incumbent  upon  de- 
fendant, in  order  to  avail  himself  of  such 
ground,  to  show  that  it  had  a  good  defense  to 
the  action.  To  this  end  it  was  its  duty  to 
present  a  good  and  sufficient  answer,  verified 
according  to  law.  The  answer  which  it  ten- 
dered, while  sufficient  in  other  respects,  was 
not  verified.  That  being  true,  the  trial  court 
did  not  err  in  refusing  a  new  trial  on  the 
ground  mentioned. 

[2]  But  defendant  insists  that  it  is  entitled 
to  a  reversal  because  plaintiff's  petition  is 
not  Boflacient  It  appears  from  the  petition 
that  on  October  22,  1912,  at  the  special  in- 
stance and  request  of  both  the  defendants, 
plaintiff  loaned  to  them  the  sum  of  $5,000. 
which  amount  they  each  both  jointly  and  sev- 
erally agreed  to  pay  plaintiff  one  day  after 
date,  with  6  per  cent  interest  thereon  from 
date  until  paid;  that  payment  thereof  had 
been  frequently  demanded,  but  no  part  there- 
of had  ever  been  paid.  There  can  be  no 
doubt  that  the  petition  states  a  cause  of  ac- 
Uon. 

[S,41  But  it  is  Insisted  that  the  original 
answer  filed  by  the  defendant  presented  a 
good  defense.  It  is  unnecessary  to  cite  au- 
thority to  show  that  this  is  not  the  caae.  A 
denial  that  on  the  22d  day  of  October,  1912, 
plaintiff  loaned  to  defendant  the  sum  of 
$5,000  is  an  admission  that  on  some  oth«' 
day  plaintiff  loaned  to  defendant  that  sum. 
A  denial  that  plaintiff  loaned  to  defendant 
the  sum  of  $5,000,  without  the  addition  of  the 
words,  "or  any  other  sum,"  is,  of  course,  not 
good,  for  it  is  an  admission  that  plaintiff 
loaned  to  defendant  a  sum  slightly  less  than 
$5,000.  For  the  same  reason,  the  denial  of 
the  following  allegation  of  the  petition: 
"Which  amount  they  each  both  jointly  and 
severally  agreed  to  pay  plaintiff"  in  the  fol- 
lowing language:  "Which  amount  both  Jointly 
and  severally  agreed  to  pay  plalntUT' — is  an 
admission  that  either  jointly  or  severally  it 
agreed  to  pay  plaintiff  said  amount  Nor 
does  the  addition  of  the  words,  "defendant 
states  that  said  note  or  debt  sued  oa  waa 
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witbont  constderatloii,  and  tbls  defendant  re- 
ceived notlilng  therefor,"  In  view  of  the  ad- 
missions contained  In  the  first  part  of  the 
pleading,  present  a  defense.  Having  admit- 
ted the  loan  and  the  agreement  to  pay,  the 
consideration  was  likewise  admitted,  and  the 
plea  of  no  consideration  was  not  available. 
Judgment  affirmed. 


LOUISVIIiLB  *  N.  B.  OO.  v.  MOOBE. 
(Court  of  Appeals  of  Kentucky.    Jan.  8,  1914.) 

1.  Plkadinq  (I  369*)— BUEonoH— Causes  or 
AcnoH— Mbckssitt. 

In  an  action  by  an  injured  servant,  where 
he  attempted  to  rely  both  on  the  common  law 
and  the  federal  Employera'  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [V.  S.  Comp. 
St.  Supp.  1911,  p.  1322]),  the  defendant's  mo- 
tion to  require  an  election  must  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  K  1199-1209;    Dec.  Dig.  f  869.*] 

2.  Apfeai.  and  Ebkob  (|  1039*)  —  Bevikw — 
Habklkss  £}bbob. 

In  a  personal  injury  action  by  a  servant 
where  he  attempted  to  plead  in  the  alternative 
under  the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c  149,  36  Stat  66  [V.  S. 
Comp.  St  Supp.  1911,  p.  1822])  and  the  com- 
mon law,  the  improper  denial  of  the  master's 
motion  to  compel  an  election  is  harmless,  where 
the  court  at  the  close  of  the  evidence  ruled  that 
the  case  did  not  come  within  the  federal  act 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  4075-4088;  Dec.  Dig.  | 
1039.*] 

3.  Masteb  and  Servant  (§  198*)  —  Injubies 
lo  Sebvant— Feixow  Sebvant. 

Servants  placing  running  boards  on  a  rail- 
road car  are  not  fellow  servants  with  a  car- 
penter engaged  in  repairing  the  floor,  where 
the  two  acted  entirely  independently. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  493-614;  Dec.  Dig.  { 
198.*] 

4.  Afpbai.  ard  Ebbob  ({  1033*)— Pebsoh  En- 
titled TO  Alleob  Ebbob. 

In  a  personal  injury  action  by  a  servant 
the  master  cannot  complain  that  the  court  im- 
properly ruled  that  certain  persons  were  fellow 
servants  of  plaintiff,  and  that  a  recovery  could 
only  be  had  in  case  the  master  furnished  an 
insufficient  number  of  persons  to  perform  the 
duties  imposed  upon  sudi  persons. 

(E^  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4062-4062;  Dec.  Dig.  i 
1033.*] 

6.  Dakaoes  (1 168*)— Iir.ruKDCB  to  Sebvaht— 

Evidence. 

In  a  personal  injury  action  by  a  servant 
testimony  that  while  unable  to  work  he  had  to 
do  what  little  he  could  to  keep  from  sending 
Ua  children  to  the  orphans'  home  is  incompe- 
tent 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  480,  482-486;    Dec.  Dig.  {  168.*] 

6.  Appeal  and  Ebbob  ({  1060*)  —  Bevibw — 
Habitless  ETbbob. 

In  a  personal  injury  action  by  a  servant, 
the  admission  of  evidence  that  he  had  to  do 
what  little  he  could  to  keep  from  sending  his 
children  to  the  orphans'  home,  and  the  failure 
of  the  court  to  admonish  the  jury  that  evi- 
dence  of  the  servant's  sobriety  and  industry 


could  be  considered  only  on   the  question  «f 
damages,   was  harmless,  though  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  1068,  1069,  4163-4167, 
4166;    Dec.  Dig.  |  1050.*] 

7.  Dauaoes    (i    132*)— Pebsonal   Irjubies— 

Mbasube  or  Dauaoes. 

An- allowance  of  912>600  damages  in  favor 
of  a  carpenter  who  received  such  severe  in- 
juries that  he  was  unable  to  do  anything  and 
was  a  physical  wreck,  and  would  remain  so 
until  death,  is  not  excessive  where,  at  the  time 
of  the  injury,  he  was  a  strong,  vigorous  young 
man  of  28  years. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  fi  372-385,  396;    Dec.  Dig.  {  132.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  P.  Norman  Moore  against  the 
Lonisvllle  &  Nashville  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Benjamin  D.  Warfleld,  of  Lonisvllle,  and 
Sims  &  Rodes,  of  Bowling  Green,  for  appel- 
lant Wright  &  McElroy,  of  Bowling  GreMi, 
Hazel  ilgg  &  Hazelrigg,  of  Frankfort,  and 
B.  F.  Procter,  of  Bowling  Green,  for  appellee. 

CARROLL,  J.  The  appellee,  a  carpenter, 
was  engaged  as  a  car  repairer  by  the  appel- 
lant comxjany,  and  while  engaged  in  repairing 
a  car  was  stmck  and  seriously  and  per- 
manently injured  by  a  plank  that  fell  from 
the  top  of  the  car.  To  recover  damages 
for  the  Injary  thus  sustained,  he  brought 
this  suit,  and  on  a  trial  before  a  Jnry  there 
was  a  verdict  and  judgment  In  his  favor 
for  $12,500. 

At  the  time  of  his  injury  Moore  was  about 
28  years  old  and  a  strong,  vigorous  young 
man.  He  was  a  carpenter  by  trade  and  bad 
been  working  for  the  railroad  company  as  a 
car  repairer  about  ten  months  before  he 
was  hurt  On  the  day  he  suffered  the  in- 
jury complained  of,  he  was  directed  by  Ja- 
cobs, the  foreman  in  charge  of  this  class  of 
work,  to  repair  a  freight  car  standing  In 
the  railroad  yard  at  Louisville.  He  had  a 
helper  working  with  him  by  the  name  of 
Tnrpla.  After  they  had  finished  repairing 
the  fioor  In  the  car,  it  was  discovered  that 
the  car  door  needed  some  attention,  and 
for  the  purpose  of  repairing  It  the  appel- 
lee and  Xurpin  were  standing  outside  of 
but  near  to  the  side  of  the  cur.  At  the 
time  appellee  and  Turpln  were  engaged  In 
laying  the  floor,  and  also  when  they  were 
reiMilrlng  the  door  of  the  car,  three  other 
men,  employed  by  the  company,  were  engaged 
In  putting  new  running  boards  on  the  top  of 
the  car.  These  two  sets  of  men,  although 
working  on  the  same  car  and  under  the  same 
foreman,  had  no  duties  in  common  to  per- 
form. They  were  engaged  In  separate,  dis- 
tinct kinds  of  work,  and  the  appellee  testi- 
fies that  he  did  not  know  that  running  boards 
were  being  put  on  the  top  of  the  car  by  men 
engaged  in  that  work. 

A  man  named  Herbold  was  the  head  car- 
penter engaged  in  putting  the  running  boards 


•For  otbsr  cases  see  same  topic  and  sectioo  NUMBER  tn  Dec.  Dig.  ft  Am.  Dig.  Key-Mo.  Series  *  Rop'r  Indexes 


Digitized  by 


Cjoogle 


1130 


161  SOUTH WUSTEBN  BBPOBTEB 


(Ky. 


on  the  car  and  was  aaatsted  by  two  laborers, 
Torstlck  and  Stone.  It  appears  that  Herbold 
stood  on  top  of  the  car  and  that  Stone  and 
Torstlck  handed  the  boards  from  the  ground 
up  to  him.  Two  running  boards  had  been 
put  in  place  on  top  of  the  car,  and  Torstlck 
and  Stone  had  picked  up  a  third  board, 
which  was  a  heavy  pine  board  about  34  feet 
long  and  8  Inches  wide,  that  would  weigh 
about  130  pounds.  Torstlck  was  at  one 
end  of  the  board  and  Stone  at  the  other,  and, 
after  they  had  carried  It  on  the  ground  to 
the  end  of  the  car,  Torstlck  climbed  a  step- 
ladder  with  the  board  and  handed  the  end 
of  it  up  to  Herbold  on  top  of  the  car,  and, 
after  doing  this,  Herbold  pulled  the  board 
and  Stone  pushed  from  the  other  end. 
When  Herbold  had  pulled  the  board  so  far 
up  on  top  of  the  car  that  the  end  Stone 
had  hold  of  was  beyond  his  reach,  the  board 
got  away  from  Herbold  and  slipped  from 
the  top  of  the  car,  falling  down  on  the  side 
at  which  appellee  was  engaged  in  repairing 
the  door.  When  the  board  fell  it  struck 
appellee,  inflicting  the  injury  sued  for.  At 
the  time  the  board  fell  no  person  had  hold 
of  it  except  Herbold.  Torstlck,  it  seems, 
let  the  board  go  after  he  lifted  the  end  high 
enon^  for  Herbold  to  catch  it,  and  when 
Stone  had  pushed  the  board  up  on  top  of 
the  car  as  far  as  he  could,  standing  on  the 
ground,  his  connection  with  it  ceased. 

Returning  now  for  a  moment  to  the  plead- 
ings, it  appears  that  in  the  petition  a  re- 
covery was  sought  under  the  state  law, 
but  afterwards  an  amended  petition  was 
filed  setting  up  the  federal  Bmployers'  Lia- 
bility Act,  and  it  was  pleaded  in  the  alter- 
native  that  plaintiff's  cause  of  action  arose 
under  this  act  or  the  common  law  in  force 
in  this  state.  A  motion  was  made  in  behalf  of 
the  railroad  company  to  require  the  plain- 
tiff to  elect  whether  he  would  prosecute  his 
action  under  the  common  law  prevailing  in 
this  state  or  under  the  federal  act,  but 
this  motion  was  overruled. 

Upon  the  conclusion  of  the  evidence  for 
the  plaintiff,  the  court  overruled  a  motion 
to  direct  a  verdict  In  favor  of  the  company 
but,  after  all  the  evidence  was  in,  correctly 
ruled,  in  response  to  a  request  of  counsel 
for  the  company,  that  the  case  did  not  come 
within  the  federal  act,  and  that  the  plain- 
tiff's cause  of  action  arose  under  the  common 
law,  but  overruled  a  motion  for  a  peremptory 
Instruction. 

[1, 2]  It  is  now  Insisted  that  the  court  err- 
ed in  overruling  the  motion  to  require  the 
plaintiff  to  elect  whether  he  would  prosecute 
his  suit  under  the  federal  Employers'  Liabil- 
ity Act  or  under  the  common  law.  The  mo- 
tion to  elect  should  have  been  sustained. 
S.  0.  &  C.  St  Ry.  Co.  V.  Plnan,  153  Ky. 
340,  155  S.  W.  742;  Louisville  ft  Nash- 
ville R.  R.  Co.  V.  Strange,  166  Ky.  439, 
161  S.  W.  239.  But  this  error,  however,  was 
not  in  this  case  prejudical  to  the  railroad 
company,  and  in  cases  like  this  the  failure 


to  require  the  plaintiff  to  elect  will  not 
be  reversible  error  unless  it  appears  that 
the  substantial  rights  of  the  defendant  were 
prejudiced  by  the  ruling  of  the  court,  as  an 
error  in  this  respect  is  to  be  treated  as  are 
other  errors  made  by  the  trial  court.  In 
the  Strange  Case  we  pointed  out  the  dif- 
ference between  the  federal  act  and  the  com- 
mon law  and  the  reasons  why  it  was  preju- 
dicial error  in  that  case  not  to  have  sus- 
tained a  motion  to  elect,  but  the  reasons 
that  made  it  prejudicial  not  to  sustain  the 
motion  In  that  case  do  not  appear  In  this 
one,  and  so  we  may  pass  this  assigned  error. 

It  is  further  strongly  contended  that  the 
evidence  in  behalf  of  the  plaintUt  was  not 
sufSdent  to  take  the  case  to  the  Jury  under 
the  common-law  rule,  and  that  the  motion  by 
counsel  for  tb»  railroad  company  to  direct 
a  verdict  in  its  favor  should  have  been  ans- 
talned.    We  do  not  think  so. 

The  petition  charged  tour  acts  of  negli- 
gence: That  the  mra  engaged  in  putting  the 
running  boards  on  the  car  were  negligent  in 
handling  the  plank  that  tell,  and  also  negli- 
gent in  falling  to  give  warning  to  app^ee 
that  they  were  going  to  put  a  running  board 
plank  on  top  of  the  car;  that  the  company 
was  negligent  in  falling  to  have  a  snfSdent 
number  of  hands  to  handle  the  running 
board  planks  with  reasonable  safety,  and 
also  In  the  employment  of  incompetent  and 
inexperienced  men  to  do  or  help  to  do  this 
work.  There  was  sufficient  evidence  to  sus- 
tain each  of  these  charges  of  negligence  and 
to  authorize  an  instruction  submitting  each 
of  them  to  the  Jury,  but  the  trial  court,  un- 
der a  mistaken  view  that  Herbold  and  his 
crew  were  fellow  servants  of  appellee,  not 
only  refused  to  give  any  instructions  upon 
the  subjects  of  the  negligence  of  these  men 
in  handling  the  running  board  plank  and  in 
falling  to  warn  appellee  that  they  were  about 
to  put  the  plank  on  the  car,  but  Instructed  the 
Jury  that  the  men  handling  the  ronnlng  board 
plank  and  appellee  were  fellow  servants, 
and  there  could  be  no  recovery  If  appellee 
was  injured  by  reason  of  their  negligence. 
Having  this  view,  the  court  submitted  the 
case  to  the  Jury  In  two  instructions  treating 
of  the  subject  of  the  Insufficiency  of  the 
bands  to  properly  handle  the  running  board 
plank  and  their  inexperience  and  incompe- 
tency. 

[3, 4]  The  instructions  given  on  these  sub- 
jects, although  criticised,  fairly  submitted 
the  Issues  described  in  them  to  the  Jury,  bat 
on  the  whole  case  the  instructions  were  en- 
tirely too  favorable  to  the  railroad  company, 
because  the  men  handling  the  running  board 
plank  were  not  fellow  servants  of  appellee, 
and  he  was  entitled  to  recover  if  his  injury 
was  due  to  the  negligent  manner  in  which 
they  handled  the  runnkig  board  plank  or  to 
their  failure  to  give  reasonable  notice  that 
they  were  about  to  put  the  plank  on  the 
car.     L.  *  N.  B.  R.  Co.  V.  Brown,  127  Kj. 
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732,  106  8.  W.  795,  32  ECy.  Law  Rep.  5S2, 
13  L.  B.  A.  (N.  S.)  1135;  LonlsTiUe  R.  Co., 
V,  Hlbbltt,  188  Ky.  47,  129  S.  W.  319,  139 
Am.  St  B^.  464.  So  that  the  railroad  com- 
pany has  no  ground  upon  which  to  rest  a 
complaint  that  the  jury  was  not  properly  In- 
structed. 

[S,  I]  On  the  examination  of  appellee,  In 
answer  to  the  question,  "Are  you  able  to 
do  anything  with  your  hands^'  he  replied: 
"No,  sir ;  I  ain't  able  to  do  anything,  to  tell 
the  truth.  I  have  to  work  what  little  I  can 
do  to  keep  from  sending  my  chUdren  to  the 
orphans'  home."  To  this  answer  there  was 
an  objection  and  an  exception.  A  part  oi 
the  answer  was  competent,  but  so  much  of  it 
as  related  to  his  chUdren  was  incompetent; 
but  nnder  the  circumstances  it  cannot  be 
said  to  hsTe  been  so  prejttdidal  as  to 
amount  to  a  reTersible  error,  and  the  same 
may  be  said  of  the  failure  of  the  court  to 
admonish  the  jury  that  evidence  as  to  the 
Industrious 'and  sober  habits  of  appellee  was 
only  admissible  tor  the  purpose  of  showing 
the  loss  he  sustained  by  the  injuries  that 
disabled  blm  from  engaging  in  any  wage- 
earning  employment 

A  few  other  minor  criticisms  are  made 
touching  the  admission  of  evidence,  bnt  they 
are  scarcely  of  sufficient  importance  to  no- 
tice. 

[7]  Complaint  is  also  made  that  the  ver- 
dict is  excessive.  But  It  Is  not  The  evi- 
dence, shows  that  the  appellee,  on  account 
of  the  injuries,  is  practically  a  physical 
wreck  and  will  so  remain  the  balance  of  his 
days. 

Upon  t)ie  whole  case  we  find  no  reason 
for  disturbing  the  judgment  and  it  Is  af- 
llrmed. 


ADAMS  et  al.  v.  CHATTANOOGA  CO.. 

Limited. 
(Sapri>me  Court  of  Tennessee.    Nov.  29,  1913.) 

1.  COBPOBATIONS  (§  634*)— FoEEIGN  CoBPO- 
RATIONS— LiCENSINO  OF  FOBEIOIT  COBPOBA- 
TIORS. 

A  foreign  corporation  doing  business  In  the 
state  under  foreign  corporation  statutes  (Acts 
1877,  c.  31:  Acta  1891,  c.  122;  Acts  1895,  c. 
81),  requiring  the  filing  of  the  charter  with  the 
secretary  of  state  and  the  procurement  of  a 
license,  is  not  a  new  entity,  distinct  from  the 
foreign  organization,  and  is  domestic  only  as 
to  property  and  acts  within  the  jurisdiction. 

[Ed.   Note.— For  other  cases,   see  Corpora- 
tions, Cent  Dig.  H  2497-2602;    Dec.  Dig.  i 

2.  Equity  (§  241*)— Plbadiwg— Pbacticb. 

Every  reasonable  presumption  should  be 
exercised  in  favor  of  a  bill  when  assailed  by 
demurrer. 

[Ed.    Note. — For    other    cases,    see    Equity, 
Cent  Dig.  §  515;  Dec.  Dig.  i  24l*] 

3.  CoBPOBATIONS  (|  691*)— FoBEIOR  OOBPOSA- 
TIONS  —  DlSSOI.tmOK  —  JUBISDICTION  OF 
COUBTB. 

A  court  of  chancery  will  not  dissolve  a 
foreign  corporation  domesticated  in  the  state, 


where  all  of  its  assets  are  in  a  fcieign  juris- 
diction, regardless  of  Its  authority  to  act,  for 
its  decree  would  be  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  g|  2673-2677;    Dec.  ifig.   { 

4.  COBPOBATIORS  (I  091*)  —  DissoLxmoR  — 
FOBEIOn  COBPOBATIONS. 

Shannon's  Code,  H  6187,  6103,  6104,  re- 
spectively dedaring  that  a  corporation  is  not 
dissolved  by  the  nonuser  or  assignment  of  Its 
powers  and  franchises,  unless  aU  its  property 
has  been  appropriated  to  the  payment  of  its 
debts,  and  any  creditor  or  stockholder  may  file 
a  bill  to  attach  the  corporate  property,  and 
have  it  appli6d  to  the  payment  of  debts,  and  to 
have  any  surplus  divided  among  the  stockhold- 
ers, and  that  in  such  cases  the  conrt  may  ap- 
point a  receiver,  and  take  an  account  of  the 
affairs  of  the  corporation,  and  satisfv  the  debts, 
and  divide  the  surplus  if  any,  appl^  not  only 
to  domestic  corporations  bnt  to  foreign  corpo- 
rations, and  under  them  a  conrt  of  chancery 
may  dissolve  a  foreign  corporation  as  to  its 
property  within  the  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  -Dig.  H  2678-2677;  Dec.  Dig.  i 
691.*] 

6.    COBPOBATIONS    (8    691*)  —  DlBSObiniON  — 
BlOHT  TO  DIBBOI.VB. 

Complainants  and  others  joined  in  forming 
a  British  corporation,  chartered  to  acquire  land 
and  the  stock  of  any  companies  owning  land 
or  doing  business  in  Tennessee,  to  take  or 
otherwise  acquire  stock  in  any  company  engag- 
ed In  business  which  it  was  authorized  to  car- 
ry on,  and  to  sell,  hold,  reissue,  or  otherwise 
deal  with  such  stock  and  securities.  The  Brit- 
ish corporation,  which  was  formed  to  take  over 
large  tracts  of  land  in  Tennessee,  did  not  de- 
velop them,  but  sold  them  to  other  corpora- 
tions, receiving  the  shares  of  those  companies 
in  part  payment  Held  that  as  it  was  not  in- 
solvent and  as  the  holding  of  such  stocks  was 
within  its  charter  powers,  complainant  stock- 
holders were  not  entitled  to  dissolution,  under 
Shannon's  Code,  f  5187,  declaring  that  a  cor- 
poration is  not  dissolved  by  the  nonuser  or  as- 
signment in  whole  or  in  part  of  its  powers, 
franchises,  and  privileges,  unless  all  of  the  cor- 
porate property  has  been  appropriated  to  the 
payment  of  debts. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  2673-2677;  Dec.  Dig.  f 
691.*] 

6.  Cebtiobabi  (§  64*)— Rkview— Moot  Cases. 
In  a  suit  to  dissolve  a  corporation  and  dis- 
tribute its  assets,  where  the  preferred  stock- 
holders were  not  before  the  court  it  Is  im- 
proper for  the  court  to  construe  the  charter 
m  relation  to  the  rights  of  the  preferred  and 
common  stockholders ;  that  being  a  moot  ques- 
tion not  presented  by  the  record.  * 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  {{  174,  175,  188,  184;  Dec.  Dig. 
§  64.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Bill  by  J.  W.  Adams  and  others  against 
the  Chattanooga  Company,  Limited.  A  de- 
cree sustaining  a  demurrer  to  the  bill  was 
affirmed  by  the  Court  of  Civil  Appeals,  and 
complainants  bring  certiorari.    Affirmed. 

T.  D.  Young,  of  Corinth,  Miss.,  and  Cole- 
man ft  Frierson,  of  Chattanooge,  tor  plain- 
titCs.  Thomas  &  Thomas,  of  Chattanooga, 
for  defendant 

WILLIAMS,  J.  The  bUl  ot  complaint  in 
this  cause  was  filed  by  complalntint  Adams 
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and  others,  as  the  owners  of  about  8,000 
shares  of  a  total  Issue  of  60,000  shares  of 
the  common  or  ordinary  shares  of  the  Chat- 
tanooga Company,  limited,  against  that  com- 
I>any,  two  other  corporations  as  vendees  of 
that  company,  and  the  Chattanooga  Savings 
Bank.  A  demurrer  filed  to  It  was  sustained 
by  the  chancellor.  The  bill  Is  lengthy  and 
somewhat  Involved,  and  It  Is  more  than  ordi- 
narily difficult  to  succinctly  state  the  con- 
tents, due  In  large  measure  to  the  fact  that 
general  allegations  In  the  body  of  the  bill 
are  In  several  Instances  modified  or  refuted 
by  more  detailed  recitals  of  corporate  rec- 
ords exhibited  with  the  bill  and  prayed  to 
be  treated  as  parts  thereof. 

So  far  as  material  to  the  disposition  of 
the  errors  assigned  In  this  court,  the  bill 
may  be  said  to  contain  allegations  as  fol- 
lows: 

Complainants  were  formerly  holders  of 
blocks  of  the  preferred  stock  of  the  Chatta- 
nooga Land,  Coal,  Iron  &  Railway  Company, 
predecessor  of  the  defendant  Chattanooga 
Company,  Limited.  The  predecessor  com- 
pany Issued  $1,300,000  of  mortgage  bonds, 
upon  which  it  defaulted.  The  bonds  were' 
held  by  residents  of  Great  Britain.  Pending 
a  sale  in  foreclosure,  the  bondholders  and 
the  holders  of  the  preferred  stock  entered 
into  a  reorganization  agreement,  by  the 
terms  of  which  It  was  stipulated  that  a  new 
corporation  should  be  organized,  under  the 
laws  of  Great  Britain,  to  acquire  the  mort^ 
gaged  estates  at  such  sale,  the  capital  stock 
of  the  new  corporation  to  be  Issued  in  two 
classes:  12,000  of  6  per  cent  preferred  shares 
of  26  each,  and  60,000  common  shares  of  S 
each,  the  preferred  shares  to  go  to  the  bond- 
holders, and  the  common  shares  to  go  to  the 
preferred  stockholders,  of  the  insolvent  com- 
pany— complainants  and  others.  It  was  re- 
cited in  the  reorganization  agreement  that 
"the  condition  of  preference  is  that  the  pre- 
ferred shares  shall  receive  principal  and  in- 
terest at  6  per  cent  before  anything  is  paid 
upon  common  shares,  and  that  the  preferred 
shares  Shall  thereafter  rank  as  common 
shares." 

The  Chattanooga  Company,  Limited,  ac- 
cordingly was  organized  and  acquired  the 
mortgaged  estates,  and  Its  capital  stock  was 
so  distributed.  After  holding  the  properties 
for  about  19  years  (during  which  practically 
nothing  was  done  towards  developing  Its 
lands  for  profit),  defendant  company  sold 
and  conveyed  12,000  acres  of  its  holdings  to 
defendant  ]>urham  Coal  ft  Iron  Comjuiny, 
receiving  as  consideration  $120,000  in  cash, 
$300,000  in  the  7  per  cent  preferred  stock, 
and  $160,000  in  the  common  stock  of  this 
vendee  corporation.  The  entire  remaining 
realty  of  the  company,  8,000  acres,  was  con- 
veyed to  the  defendant  Chattanooga  Estates 
Company  in  consideration  of  $200,000  in  cash, 
$1,000,000  in  the  preferred  stock,  and  $1,300,- 
000  in  the 'common  stock  of  this  vendee  cor- 
poration; the  total  consideration  received  in 


the  two  transactions  being  $S,000,000  In  cash 
and  stocks. 

The  charter  of  the  Chattanooga  Company, 
limited,  was  prepared  by  or  at  the  instance 
of  the  preferred  stockholders  in  Great  Brit- 
ain, and  provided  for  the  lodgment  of  the 
voting  power  In  the  preferred  stodc  until 
that  stock  was,  by  payments  made,  reduced 
to  the  level  of  the  common  stock.  A  copy  of 
the  British  charter  was  filed  and  registered 
in  the  state  of  Tennessee  in  compliance  with 
our  foreign  corporation  laws,  and  thereby 
the  corporation  became  domesticated  in  this 
state,  and,  It  Is  by  complainants  alleged,  be- 
came a  distinct  corporation  in,  and  under 
the  laws  of,  this  state. 

As  to  the  locus  of  the  assets  of  the  com- 
pany: It  is  alleged  that  the  Chattanooga 
Company,  Limited,  has  "no  property  or  assets 
in  England  or  elsewhere,  savlBg  and  except- 
ing the  lands  in  Hamilton  county,  Tennes- 
see"; that  the  defendant  Chattanooga  Sar> 
ings  Bank,  located  in  Hamilton  county,  "has 
for  a  long  time  been,  and  is  now,  the  finan- 
cial agent  and  depository  of  the  company, 
and,  as  such,  now  has  in  its  possession  a 
large  amount  of  cash  notes,  accounts,  and 
various  stocks  and  bonds  belonging  to  said 
defendant  company,"  which  the  bill  seeks 
to  impound;  that  "said  cash  proceeds  from 
the  sale  of  said  lands  have  been  unlawfully 
distributed  pro  rata  among  the  preferred 
stockholders"  as  interest  on  their  shares  of 
stock. 

Touching  the  place  or  places  where  the 
company's  business  was  transacted:  The 
city  of  Chattanooga  "was  the  place  of  the 
principal  office  and  business  headquarters  of 
said  company  in  the  state  at  Tennessee, 
where  it  kept  its  books,  conducted  all  its 
business  transactions,  and  kept  and  used  Its 
corporate  seal."  The  principal  officers  and 
directors  all  lived  in  Great  Britain,  where 
corporate  meetings  were  held. 

The  charter  of  the  Chattanooga  Company, 
Limited — ^memorandum  and  articles  of  asso- 
ciation under  the  Companies  Acts  of  Parlia- 
ment 1862  to  1890— provided  that  the  objects 
of  the  company  trete,  among  others: 

To  purchase  and  otherwise  acquire  land 
and  other  properties  in  America  and  the  cap- 
ital or  other  stocks  of  any  companies  owning 
property  or  doing  business  in  Tennessee. 

To  enter  into  and  carry  Into  effect,  as  the 
company  may  determine,  any  agreements  for 
the  purchase  or  acquisition  of  the  properties 
or  stocks  so  acquired. 

To  take  or  otherwise  acquire  stock,  shares, 
and  securities  of  any  company  carrying  on, 
engaged  In,  or  about  to  carry  on  or  engage  in 
any  business  or  transaction  whldi  this  com- 
pany is  authorized  to  carry  on  or  engage  in, 
or  any  business  or  transaction  capable  of  be- 
ing conducted  so  as  directly  or  indirectly  to 
benefit  this  company,  and  to  sell,  hold,  re- 
issue, or  otherwise  deal  with  such  stock, 
shares,  and  securities. 
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To  sell  fhe  undertaking  of  the  company,  or 
any  part  thereof,  for  such  consideration  as 
the  company  may  think  fit,  and,  In  particu- 
lar, for  shares,  debentures,  or  securities  of 
any  other  company  having  objects  altogether, 
or  in  part,  similar  to  those  of  this  company. 

To  Issue  preference  shares  and  ordinary 
shares,  and  to  attach  to  said  preference 
shares  and  ordinary  shares  such  preferen- 
tial, deferred,  or  special  rights,  privileges,  or 
conditions  as  may  be  determined  by,  or  In 
accordance  with,  regulations  of  the  company. 

The  bill  charges  In  general  terms  that  the 
Chattanooga  Company,  Limited,  Is  Insolvent ; 
but  Its  exhibits  show  In  detail  that  the  com- 
pany Is  solvent,  and  Its  solvency  was  proper- 
ly assumed  by  the  solicitors  of  the  complain- 
ants In  their  arguments  In  this  court 

It  Is  alleged  that  the  company,  upon  the 
sale  of  said  lands  to  the  purchasing  com- 
panies, "ceased  to  do  any  business,  to  use  its 
franchises,  or  to  be  a  going  concern ;"  but  this 
is  refuted  by  the  corporate  records  exhibited, 
which  show  that  the  company  was,  in  the  ex- 
ercise of  its  British  franchises,  proceeding  to 
the  transaction  of  business  in  course  claimed 
by  It  to  be  regular.  That  business  was  being 
transacted  In  Great  Britain  by  the  company, 
complainants  elsewhere  in  thdr  Mil  allege. 

It  Is  charged  that  the  directors  purpose  to 
hold  the  proceeds  of  the  land  sales,  particu- 
larly the  stocks  of  the  vendee  corporations, 
in  the  treasury,  and  not  to  distribute  to  the 
shareholders;  that  they  farther  purpose  ar- 
bitrarily and  unjustly  to  favor  the  preferred 
shareholders  in  so  doing.  In  this,  that  the  6 
per  cent.,  stipulated  to  be  paid  on  the  pre- 
ferred stock,  may  accumulate  thereon  until 
in  the  end  all  claim  of  the  common  sharehold- 
ers in  the  purchase-money  fund  is  wiped  out 
It  is  further  charged  that  the  said  fund  is  in 
no  sense  "earnings,"  and  that  only  earnings 
may  be  applied,  lawfully,  in  payment  of  in- 
terest on  the  preferred  stock;  that  the  pay- 
ment so  made  out  qt  the  cash  consideration 
sums  is  a  diversion ;  and  that  any  payments 
out  of  capital  (such  as  the  consideration 
cash  and  stocks)  must  be  made  to  aU  share- 
holders pro  rata,  without  preference  as  be- 
tween the  two  classes. 

Complainants  sue  in  behalf  of  all  creditors 
and  stockholders,  and  the  prayer  of  the  bill 
Is  that  it  be  sustained  as  a  general  creditors' 
bill  for  Impoundment  of  the  assets,  including 
the  consideration  stocks,  for  a  receiver  to 
take  charge  of  the  property,  that  an  account 
be  taken  to  ascertain  the  rights  of  creditors 
and  stockholders,  and  for  general  relief. 

The  bill  of  complaint  was  demurred  to  on 
grounds  to  be  later  Indicated  rather  than 
formally  stated;  the  demurrer  was  sustained 
by  the  chancellor,  whose  decree  was  affirmed 
by  the  Court  of  Civil  Appeals.  The  cause  is 
before  this  court  on  writ  of  certiorari. 

The  errors  assigned  by  complainants  are 
two  in  number. 

1.  The  Court  of  Civil  Appeals  was  in  error 


in  holding  that  the  courts  of  Tennessee  have 
no  jurisdiction  to  wind  up  the  affairs  of  the 
defendant  company,  at  the  instance  of  stock- 
holders, because  it  has  been  domesticated  in 
Tennessee,  and  it  fairly  appears  from  the 
bill  that  all  its  assets  are  in  Tennessee. 

2.  That  court  was  in  error  in  holding  that 
the  bill  does  not  allege  such  facts  as  would 
warrant  a  court  of  equity,  at  the  instance  of 
stockholders,  in  winding  up  the  defendant 
corporation '  and  distributing  Its  assets,  be- 
cause (1)  It  appears  that  the  original  scheme 
is  now  impossible  of  consummation ;  (2)  such 
nonuser  and  assignment  to  others  of  the  pow- 
ers and  franchises  of  the  corporation  are  al- 
leged as  entitle  complainants  to  relief  under 
our  statutes;  (3)  the  complainants  are  en- 
titled to  a  distribution  in  specie  under  the 
charter;  (4)  the  bad  faith  of  those  in  control 
in  holding  the  stocks  In  the  treasury  until  all 
interest  of  the  common  stockholders  shall  be 
consumed,  by  diversion  of  funds,  entitled 
complainant  to  the  relief  sought;  afid  (5) 
the  corporation  was  organized  to  do  business 
in  Tennessee,  and  with  intention  that  Its 
property  should  be  located  here,  and  that  by 
the  sale  of  Its  realty,  and  the  attempt  to 
withdraw  the  consideration  sums  to  Great 
Britain,  the  company  has  abandoned  its  cor- 
porate business. 

There  arises  for  determination,  under  these 
assignments  of  error,  the  question  whether  a 
court  of  equity  of  this  state  will  assume 
jurisdiction  of  a  proceeding  to  wind  up  the 
defendant  corporation  on  the  grounds  set 
forth  In  the  bill  of  complaint 

This,  in  turn,  involves  a  consideration  of 
the  status  and  nature  of  this  defendant  as 
a  corporation  complying  with  and  domesti- 
cated under  the  provisions  of  our  foreign 
corporation  statutes.  Acts  1877,  c.  SI; 
Acts  1891,  c.  122 ;   Acts  189B,  c.  81. 

[1]  It  was  held  by  this  court,  in  Coke  & 
Coal  Co.  y.  Steel  Co.,  123  Tenn.  428,  442, 
181  8.  W.  888,  991  (31  L.  R.  A.  [N.  S.]  278), 
that  the  result  of  the  first-named  act  as 
amended  by  the  two  last  named,  was  in  ef- 
fect a  legislative  pronouncement  that  such 
corporations  shall  be  "deemed  and  taken  to 
be  corporations  of  this  state,  and  said  cor- 
porations may  sue  and  be  sued  In  the  courts 
of  this  state,  and  shall  be  subject  to  the  ju- 
risdlctlon  of  the  state  as  fully  as  If  created 
under  the  laws  of  Tennessee." 

The  insistence  of  complainants  Is  that,  un- 
der these  statutes  and  the  decisions  based 
thereon,  a  distinct  and  separate  corporate 
entity  was  created  in  this  state  when  the 
Chattanooga  Company,  Limited,  complied 
with  the  law  by  filing  Its  charter  in  the  prop- 
er office  in  this  state — a  corporation  so  far 
dissociated  from  the  British  entity  as  that  It 
may  be  wound  up  In  a  Tennessee  court  in  all 
respects  as  could  a  corporation  originally 
chartered  under  the  laws  of  this  state,  with- 
out reference  to  the  status  or  condition  of 
the  for^gn  entity. 

The  true  concept,  as  indicated  by  our  de- 
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dstons,  based  npon  the  statutes  referred  to, 
appears  to  ns  to  be  that  a  corporation  so 
domesticated  becomes,  not  a  new  and  distinct 
entity,  bnt  only  a  corporation  of  this  state 
qnoad  hoc  any  property  and  acta  within  its 
Jurisdiction.  Ohio  ft  Miss.  R.  Co.  t.  Wheel- 
er, 1  Black,  297,  17  L.  Ed.  130;  Tonng  t. 
Iron  Ck>.,  86  Tenn.  189,  197,  2  8.  W.  202,  4 
Am.  St.  Rep.  752;  19  Oyc.  1204.  It  differs 
essentially  from  snch  corporations  as  were 
under  consideration  in  Grangers'  Life  Ins. 
Cio.  T.  Kamper,  73  Ala.  325,  and  Memphis, 
etc.,  B.  Co.  T.  Alabama,  107  U.  S.  581,  2  Sap. 
Ct  432,  27  L.  Ed.  618,  which  were  corpora- 
tions with  distinct  incorporators,  stock  Is- 
snee,  or  directors,  in  the  respective  domesti- 
cating states. 

The  doctrine  now  is  that  "one  state  may 
make  a  corporation  of  another  state,  as  thus 
organized  and  conducted,  a  corporation  of  its 
own,  as  to  any  property  in  Its  territorial 
Jurisdiction.  lUustrations  of  these  conclu- 
slonfl  -are  now  seen  every  day  in  the  passage 
by  states  of  enactments  making  foreign  cor- 
porations doing  business  within  the  domestic 
Jurisdictions  domestic  corporations,  and 
amenable  in  all  respects  to  the  domestic 
laws  and  police  regnlations,  notwithstanding 
the  provisions  of  their  foreign  diarters.  But 
it  remains  equally  true  that,  for  many  pur- 
poses of  legal  procedure  and  practical  con- 
venience In  the  administration  of  Justice, 
each  one  of  the  bodies  so  created  remains  a 
domestic  corporation  within  the  state  under 
whose  Legislature  it  has  been  called  into  ex- 
istence. Clearly,  sudi  a  corporation  is  a  do- 
mestic corporation  within  each  of  the  states 
whose  leglslBtlon  has  created  it,  for  the  pur- 
pose of  local  Jurisdiction  to  the  application 
of  local  police  regulation.  Such  a  corpora- 
tion Is  a  resident  of  each  of  such  states,  for 
the  purpose  of  the  ordinary  Jurisdiction  of 
its  courts."  10  Oyc.  170,  171;  6  Thomp. 
Corp.  (2d  Ed.)  i  6629. 

This  court,  in  Coke  ft  Goal  Go.  v.  Steel 
Co.,  supra,  dted  and  quoted  opinions  of  the 
Supreme  Court  of  the  United  States  in  sup- 
port of  the  ruling  there  made  that  it  was 
competent  for  a  state  to  make  a  foreign  cor- 
poration complying  with  its  legislative  acts 
80  providing  a  domestic  corporation,  and 
commented,  without  disapproval,  on  the 
statement  of  limitation  in  St  Louis  R.  Co.  v. 
James,  161  U.  S.  645,  16  Sup.  Ct  621,  40  Lu 
Ed.  802,  that  such  domestication  was  "in  re- 
gard to  property  and  acts  within  the  terri- 
torial Jurisdiction."  and  also  on  the  ruling  in 
the  James  Case  to  the  effect  that  a  domesti- 
cation of  a  corporation,  after  the  manner  of 
that  involved  in  this  case,  left  outstanding  or 
remaining  In  the  state  of  its  creation,  an  en- 
tity, of  citizenship  foreign  to  the  domesticat- 
ing Jurisdiction,  so  to  be  treated  in  that 
Jurisdiction  for  certain  purposes  indicated. 
The  Supreme  Court  of  South  Carolina  held 
the  same  way  touching  a  corporation  which 
Iiad  been  made,  in  like  manner,  a  domestic 
corporation  of  that  state.    Calvert  v.  Bail- 


way  Go.,  64  S.  O.  155,  36  S.  E.  760,  41  S.  E. 
063,  affirmed  187  U.  S.  636,  23  Sup.  Ct  844, 47 
L.  Ed.  343.  To  the  same  effect  is  the  later 
case  of  Southern  R.  Co.  v.  Allison,  190  U.  8. 
826,  23  Sup.  Ct  713,  47  L.  Ed.  1078,  whereto 
Mr.  Justice  Peckham,  for  the  court  stated  a 
distinction  between  a  domestication,  su(±  as 
herein  appears,  and  that  form  of  domestla- 
tlon  of  a  corporation  which  was  considered 
in  Memphis,  etc.,  B.  Co.  v.  AiahamA,  supra, 
and  said  that,  "by  reason  of  the  language 
used  in  the  Alabama  act  there  was  a  s^ 
arate  original  Alabama  corporation  formed, 
which  made  it  a  corporation  created  as  well 
as  controlled  by  the  state  of  Alabama." 

That  the  defendant  Chattanooga  Company, 
Limited,  became  a  domestic  corporation 
quoad  hoc,  and  not  for  all  purposes  as  a 
wholly  separate  and  unrelated  entity,  is  fur- 
ther shown  by  the  fact  that  by  our  Acts  1891, 
i  6,  above  dted,  provision  is  made  that  when 
a  complying  fordgn  corporation  has  no  agent 
in  this  state  upon  whom  process  may  be 
served,  its  property  may  be  attached  as  that 
of  a  nonresident  thus  affirmatively  showing 
that  the  Legislature  did  not  conceive  or  In- 
tend that  compliance  should  ipso  facto  work 
a  creation  of  a  distinct  body  politic,  and 
work  a  loss  to  the  corporation  of  residence  or 
dtlsenahip  in  the  state  of  its  creation. 

In  Re  Standard  Oak  Veneer  Ca  (D.  O.)  173 
Fed.  103,  that  able  Jurist  Judge  Sanford. 
sitting  in  the  United  States  District  Court  in 
tUs  state,  held  that  a  foreign  corporatton,  so 
complying  with  our  foreign  corporation  acts, 
did  not  become  a  resident  of  this  state, 
where  the  corporation  retained  its  prindpal 
office  In  the  state  of  creation,  and  its  present- 
ed claim  was  based  upon  transactiona  con- 
ducted through  such  foreign  office^  so  fkr 
forth  as  to  be  entitled  Va  the  priority  award- 
ed to  creditors  who  are  resident  in  Tennessee 
in  the  distribution  of  the  assets  of  a  fortign 
corporation  itself  also  domesticated  in  this 
state  under  the  dted  statutes.  Notwith- 
standing compliance  and  consequent  domesti- 
cation, it  was  held  that  the  daimant  corpo- 
ration remained  also  a  resident  of  the  state 
of  its  creation,  and,  as  such,  was  oonstitutlon- 
ally  to  be  denied  Its  daim  of  right  to  share 
in  priority,  under  the  rulings  in  Blake 
V.  McOung.  172  U.  S.  230,  19  Sup.  Ct  165,  43 
L.  Ed.  432;  Blake  v.  McClung,  176  U.  8.  00, 
20  Sup.  Ct  307,  44  L.  Ed.  374,  overruling 
McCIung  V.  Embreeville  Co.,  103  T»m.  399. 
52  S.  W.  1001,  and  Sully  v.  American  Nat 
Bank,  178  U.  S.  289,  20  Sup.  Ct  935,  44  I..  Ed. 
1076. 

In  Toung  v.  Iron  Co.,  supra.  It  appeared 
that  the  dty  of  Chattanooga  was  by  the  Iron 
Company's  by-laws  made  the  general  office 
of  the  company ;  that  all  of  its  books,  Indud- 
Ing  its  stock  books  and  seal,  were  there  kept; 
that  all  of  its  officers  resided  there;  the 
meetings  of  stockholders  and  directors  were 
held  there,  where  also  was  its  plant  and  cor- 
Itorate  property  of  every  kind.    It  was  held 
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that,  wblle  a  foreign  corporation  In  one  sense, 
ttiat  company,  in  view  of  its  corporate  acts, 
was  to  be  deemed  a  domestic  corporation 
80  tar  fortb  as  to  give  sltns,  for  attachment 
of  its  shares  of  stock.  In  this  state.  There 
the  '^acts  wltliln  the  territorial  Jurisdiction" 
went  to  the  extent  of  drawing  even  corporate 
sltnB,  for  the  indicated  purpose^  Into  this 
Jurisdiction  as  the  place  of  the  true  home 
office  of  the  corporation.  Fact  was  allowed 
to  overrule  legal  fiction.  But  it  was  not 
meant  to  be  there  ruled  that  every  corpora- 
tion which  complies  with  our  acts  acquired, 
by  Yirtne  of  that  fact,  situs  for  stock  attach- 
ment purposes. 

[2,  S]  On  the  basis,  therefore^  of  the  defend- 
ant company  being  treated  as  a  corporation 
domesticated  only  for  purposes  of  Jurisdic- 
tion in  respect  of  properly  and  transactions 
In  this  state,  we  have  next  for  consideration 
whether  a  court  of  equity  in  this  state  will 
assume  Jurisdiction  in  a  case  where,  as  here, 
'  the  corporation  is  not  insolvent,  at  the  in- 
stance of  stockholders,  to  wind  up  the  corito- 
ratlon  on  any  ground  stated  In  the  bill  of 
complaint. 

Under  the  familiar  role  that  the  court 
should  make  every  reasonable  presumption 
In  &vor  of  the  bill  of  complaint  when  as- 
sailed by  a  demurrer,  we  are  of  opinion  that 
the  complainants  must  be  taken  to  allege 
that  the  undistributed  assets  of  the  defend- 
ant company  are  in  this  state. 

Counsel  of  defendant  comjKtny  insist  that 
the  bill  shows  otherwise,  and  in  accord  with 
the  truth,  that  the  assets  sought  to  be  im- 
pounded are  in  Great  Britain.  If  this  ap- 
peared, or  were  made  to  appear,-  then  we 
would  have  for  further  consideration  whether 
a  court  of  equity  in  this  state,  regardless  of 
any  question  of  potential  Jurisdiction  over 
the  defendant  as  a  domestic  corporation, 
would  decline  to  assume  or  exercise  Jurisdic- 
tion. This,  on  the  ground  that,  the  govern- 
ing officers  and  the  property  to  be  affected 
being  out  of  the  state,  the  court  could  render 
no  effective  decree,  and  would  leave  the 
claimants  to  seek  their  remedy  In  the  Juris- 
diction where  the  corporation  was  created. 
Edwards  ▼.  Schllllnger,  245  lU.  231,  81  N.  E. 
1048,  33  L.  B.  A.  (N.  S.)  895,  187  Am.  St  Bep. 
308;  Olark  v.  Mutual,  etc.,  Ass'n,  14  App. 
D.  0.  154,  43  Lu  B.  A.  390;  State  v.  North 
American,  et)c,  Co.,  106  Ia.  632,  31  South. 
172,  87  Am.  St  Bep.  309;  Willlston  v.  Mich., 
etc.,  B.  Co.,  13  Allen  (Mass.)  400;  Smith  v. 
Mutual,  etc.,  Co.,  14  Allen  (Mass.)  836;  19 
Cyc.  1238,  1345. 

Manifestly,  as  to  the  phase  of  insolvency, 
our  cases  which  relate  to  the  winding  up,  at 
the  Instance  of  Tennessee  claimants,  of  Insol- 
vent foreign  corporations  (Smith  v.  St  Louis, 
etc.,  Ins.  Co.,  8  Tenn.  Ch.  602;  Id.,  6  Lea, 
564,  and  cases  in  accord)  are  aside.  We  have 
here  no  such  case,  whether  the  principal  de- 
fendant be  deemed  a  domestic  or  a  foreign 
corporation  for  that  assumed  purpose^ 


[4,  t]  But  a  phase  of  the  decisions  in  the 
last-dted  case  is  relied  on  by  complainants 
in  support  of  their  contention  that  a  court  of 
equity  will  award  to  a  resident  stockholder, 
even  in  a  foreign  corporation,  relief  of  wind- 
ing up  its  affairs,  so  far  as  assets  within  the 
state  are  concerned.  In  a  proper  case.  Code, 
Shannon's,  provides  (as  did  the  Code  of  1858, 
in  sections  8431,  4294,  and  4295)  as  follows : 

"Sec.  5187.  A  corporation  is  not  dissolved 
by  the  nonuse  or  assignment  to  others,  in 
whole  or  in  part  of  Its  powers,  franchises, 
and  privileges,  unless  all  the  corporate  prop- 
er^ has  been  appropriated  to  the  payment 
of  Its  debts,  and  any  creditor,  for  himself 
and  other  creditors,  whether  he  has  recov- 
ered Judgment  or  not  or  any  stockholder,  for 
himself  and  other  stockholders  may  file  a  bill 
under  the  provisions  of  this  chapter,  to  at- 
tach the  corporate  property,  and  have  such 
property  applied  to  the  payment  of  the  debts 
of  the  corporation,  and  any  surplus  divided 
among  the  stockholders." 

"Sec.  6103.  The  creditors  of  a  corpora- 
tion may  also,  without  first  having  obtained 
a  Judgment  at  law,  ffie  a  bill  in  the  court  of 
chancery,  to  attach  the  property  of  the  cor- 
poration, and  subject  the  same,  by  sale  or 
otherwise,  to  the  satisfaction  of  their  debts, 
when  the  corporate  frandUses  are  not  used, 
or  have  been  granted  to  others  in  whole  or 
in  part 

"Sec:  6104.  In  such  cases  the  court  may 
appoint  a  receiver,  take  an  account  of  the 
afCalrs  of  the  corporation,  and  apply  the 
property  and  effects  to  the  payment  of  debts 
pro  rata,  and  divide  the  surplus.  If  any, 
among  the  stockholders." 

In  the  case  last  dted  the  statute  was  con- 
strued to  apply  to  creditors  of  a  foreign  cor- 
poration as  well  as  a  domestic  corporation, 
and  this,  whether  the  effort  of  the  creditors 
was  to  base  their  remedy  on  Insolvency  of 
the  corporation  or  on  its  having  ceased  to 
do  business  and  to  use  its  franchise. 

Chancellor  Cooper  said:  "The  argument 
is  that  the  provisions  of  our  Code — sections 
3431,  4294,  4295  (Shannon's,  ||  6187,  6103, 
6104) — apply  to  domestic  corporations,  and 
the  property  of  foreign  corporations  is  left 
to  be  seized  by  the  more  diligent  claimants 
under  other  provisions  of  the  law.  •  •  • 
Both  the  statutes  and  the  decisions  speak  of 
corporations,  without  drawing  any  distinc- 
tion between  domestic  and  foreign  corpora- 
tions, and  the  principle  of  the  decisions,  as 
shown  by  the  anthorltieB  dted.  Is  manifestly 
based  on  the  nature  of  corporations  and  cor- 
porate funds  generally.  And  It  would  be  a 
curious  departure  from  uniformity,  so  de- 
sirable In  the  administration  of  law,  to  hold 
that  a  different  measure  of  Justice  should  be 
meted  out  to  creditors,  dependent  upon 
whether  their  debtor  was  a  domestic  or  for- 
eign corporation.  Most  clearly  there  is  noth- 
ing in  the  language  of  the  Code  or  the  de- 
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dfllonB  to  give  countenance  to  tbe  dlsUnc- 
tion  contended  for."    3  Tenn.  Ch.  604,  506. 

By  parity  of  reasoning,  the  quoted  aecttons 
of  the  Code  sustain  an  action  of  like  charac- 
ter on  the  part  of  stockholders  there  named 
along  with  creditors. 

Complainants  insist  that  they  have  pre- 
sented a  proper  case  for  the  winding  up  of 
the  company  and  a  distribution  of  Its  assets; 
their  prime  contention  being  that  the  origi- 
nal scheme  of  the  corenturers  Is  now  Impossi- 
ble of  consummation,  and  has  been  definitely 
abandoned.  They  urge  that  the  object  of 
the  corporation  was  to  acquire  and  develop 
land  in  Hamilton  county;  that  practically  no 
development  had  been  made  and  no  profits 
had  been  earned.  In  consequence  of  which 
the  lands  had  been  sold,  and  tbe  scheme 
abandoned.  This  contention  takes  no  note 
of  the  alternative  provisions  of  the  charter, 
stipulating  that  the  company  might  "sell  its 
undertaking,  or  any  part  thereof,  for  such 
consideration  as  the  company  may  think  fit, 
and,  In  particular,  for  shares  •  •  •  of 
any  other  company  having  objects  altogether, 
or  In  part,  similar  to  those  of  this  company," 
or  of  the  further  provision  that  the  company 
shall  have  iwwer  "to  hold  or  otherwise  deal 
with  stock  or  shares."  The  bill  of  complaint 
shows  that  the  governing  body  of  the  com- 
pany Is,  In  pursuance  of  this  feature  of  the 
British  franchise,  proposing  to  hold  the  con- 
sideration stocks,  thus  carrying  on  the  busi- 
ness. There  Is  therefore  no  nonuse  of  that 
franchise.  Complainants  Invested  in  the  en- 
terprise by  taking  shares  In  the  British  en- 
tity under  the  British  charter,  and  they  can- 
not validly  urge  that  a  discontinuance  of  tbe 
use  of  any  feature  of  the  franchise  from 
this  state  touching  the  ownership  and  con- 
trol of  land  here,  acquired  on  or  after  do- 
mestication, gives  them  a  right  to  treat,  or 
have  treated,  the  enterprise  as  abandoned, 
and  the'  company  wound  up.  The  case  of 
O'Connor  v.  KnozviUe  Hotel  Co.,  93  Tenn. 
708,  28  S.  W.  308,  urged  on  us,  manifestly  is  no 
autiiority  for  the  contention  that  this  enter- 
prise Is,  on  these  facts.  Impossible  of  con- 
summation. 

Having  failed,  first,  to  show  Insolvency, 
and,  as  Just  demonstrated,  to  show  discon- 
tinuance of  the  business  of  tbe  corporation 
and  nonuse  of  Its  franchises,  In  neither  as- 
pect of  the  code  section  quoted  above  (Code, 
Shannon,  |  5187)  do  complainants  make  out 
a  case  for  the  winding  up  of  the  affairs  of 
the  company. 

All  other  matters  assigned  as  error  do  not 
fall  within  the  purview  of  the  bill  of  com- 
plaint and  the  prayer  for  relief.  No  relief  by 
way  of  injunction  or  otherwise  Is  asked  In 
respect  of  what  are  claimed  to  be  ultra 
vires  acts  of  the  directors  in  Great  Britain 
in  respect  to  the  payment  of  dividends  on  the 
preferred  stock,  to  complainants'  prejudice. 

[6]  An  effort  is  also  made  in  this  court  to 


convert  tbe  bill  Into  one  for  a  constmctlan 
of  the  charter  in  relation  to  tbe  rights  of  tbe 
preferred  stockholders  and  tbe  common 
stockholders,  respectively.  In  a  distribution 
of  assets  on  dissolution;  but,  since  there  is  a 
failure  to  show  grounds  for  winding  up,  and 
the  holders  of  preferred  stock  are  not  before 
the  court,  no  such  Issue  arises  for  solution  on 
the  record.  As  said  by  the  Supreme  Court  of 
the  United  States:  "The  duty  of  this  court, 
as  of  every  Judicial  tribunal,  is  limited  to 
determining  rights  of  persons  or  of  property, 
which  are  actually  controverted  In  tbe  par- 
ticular case  before  It  When,  In  determin- 
ing such  rights.  It  becomes  necessary  to  give 
an  opinion  upon  a  question  of  law,  that 
opinion  may  hare  weight  as  a  precedent  for 
future  decisions.  But  the  court  is  not  end- 
powered  to  decide  moot  questions  or  ab- 
stract propositions,  or  to  declare,  for  tbe 
government  of  future  cases,  prlndplea  or 
rules  of  law  which  cannot  affect  the  result 
as  to  tbe  thing  in  Issue  in  the  case  before 
It"  Kimball  v.  Kimball,  174  U.  S.  158,  19 
Sup.  Ct  639,  43  L.  Ed.  032;  Taylor  v.  Ii>- 
surance  Co.,  97  Va.  60,  33  S.  E.  386,  45  K 
R.  A.  621,  627. 

Tbe  demurrer  to  tbe  bill  was  properly  sus- 
tained, and  the  decree  of  the  Court  of  GItII 
Appeals  is  affirmed. 


CAROLINA,  O.  ft  O.  RT.  t.  SHEWAI/TEB. 
(Supreme  Court  of  Tennessee.    Nov.  22,  1913.) 

1.  Apfbai.  and  Ebrob  (i  1092*)  —  Rkvuw  — 
Rkdttotion  of  Vbbdiot. 

The  redaction  of  tiie  verdict  in  an  action 
for  death,  being  upheld  by  the  Court  of  CSvil 
Appeals,  will  not  be  interfered  with  by  the  Su- 
preme CJourt 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4312-1821:    Dec.  Dig.  i 

ioe2.»i 

2.  Dbaih  (i  10*)  —  Gattbk  or  Acnoir  —  Stat- 
utes—Irtkbstatk  COMMEBOB  EMPLOTA. 

Act  April  22,  1908,  known  aa  the  Employ- 
era'  Liability  Act  c.  149,  i  1,  35  Stat  66  (U. 
S.  Comp.  St  Supp.  1911,  p.  1S22),  declares  a 
carrier  by  railroad  UaUe  in  damages  to  a  "per- 
son suffering  injuty"  while  employed  by  it  in 
interstate  commerce,  or,  In  case  of  his  death, 
to  his  personal  representative,  for  the  benefit  of 
certain  relatives.  Section  9,  added  to  sudi 
chapter  by  Act  April  5,  1010,  c.  143,  |  2,  38 
SUt  291  (U.  S.  Comp.  St  Supp.  1011.  p.  132^, 
provides  that  any  right  of  action  given  by  tins 
act  to  a  "person  suffering  injuiy"  shall  survive 
to  his  representative.  SM,  tiiat  section  9 
creates  no  new  cause  of  action,  but  merely 
preserves,  by  survival,  the  cause  of  action  given 
the  employ^,  and  therefore  has  no  application 
where  there  Is  an  instantaneous  killing,  ti^ht 
of  action  for  the  killing  In  such  case  being  giv- 
en the  personal  representative. 

[Ed.    Note.— For   other    cases,    see    Death,  ■ 
Dec.  Dig.  {  10.*] 
8.  DxATu  (i  18*)  —  AonoiT  FOB  Benefit  of 

Relatives. 

To  authorize  recoveiy  for  the  benefit  of 
the  father  of  an  adult  son  instantly  killed 
while  employed  by  a  railroad  in  interstate  com- 
merce, under  Act  April  22,  1008,  c.  149,  {  1. 


*Por  other  cases  lee  ume  topic  and  MCtlon  NUUBEB  In  Dec  Dig.  A  Am.  Dig.  Kay-No.  Serlaa  *  Rep'r  Indaxaa 
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85  Stat  66  (U.  a  Comp.  St  Snpp.  1911.  p. 
1322),  merely  declaring  the  company  liable  in 
<lamaEeB,  it  must  be  shown  the  father  had  rea- 
sonable expectation  of  pecuniary  assistance  or 
support  from  deceased. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  20:  Dec.  Dig.  i  18.*] 

Appeal  from  Law  Court,  Sulliyan  Coiinty; 
B.  K.  Bachman,  Special  Judge. 

Action  by  W.  N.  Shewalter,  administrator, 
against  the  Carolina,  Cllnchfield  &  Ohio 
Railway.  Judgment  for  plaintiff.  Defend- 
ant appeala     ReTersed  and  dlsmlesed. 

Phlegar,  Powell,  Price  &  Staelton,  of  John- 
son City,  for  appellant  Harr  &  Barrow,  of 
Bristol,  for  appellee. 

GREEN,  J.  This  snlt  was  brought  by  W. 
N.  Shewalter,  the  father  and  administrator 
of  Robert  Shewalter,  deceased,  to  recover 
damages  for  the  death  of  the  latter,  a  rail- 
road fireman,  who  was  killed  in  an  accident 
on  the  line  of  defendant  company  while 
la  its  employ. 

[1]  There  was  a  verdict  below  for  $15,000, 
remittitur  of  $6,000  directed,  and  Judgment 
entered  for  $10,000.  This  judgment  was  af- 
firmed by  the  Court  of  Civil  Appeals.  The 
case  is  before  us  on  certiorari,  both  i)artles 
petitioning.  The  administrator  complains  of 
the  redaction  of  the  verdict  We  will  not  in- 
terfere in  a  matter  of  this  sort,  where  the 
Court  of  CItII  Appeals  has  upheld  the  trial 
judge.  We  overrule  all  assignments  of  er- 
ror on  behalf  of  the  railway  company,  except 
those  raising  the  question  of  the  measure 
of  damages  under  the  act  of  Congress  known 
as  the  Employers'  Uablllty  Act,  which  we 
win  now  consider. 

The  salt  was  founded  on  the  act  of  Con- 
gress, known  as  the  Employers'  Liability 
Act  (Act  April  22,  1908,  c.  149,  35  Stat  65 
IV.  S.  Comp.  St  Sapp.  1911,  p.  1322],  and  the 
amendment  of  April  6,  1910,  c.  143,  i  2,  36 
Stat  281  (U.  8.  Comp.  St  Sapp.  1911,  p. 
132^. 

The  particular  provisions  of  the  act  drawn 
In  question  upon  this  appeal  are  the  follow- 
ing sections: 

Section  1:  "That  every  common  carrier 
by  railroad  while  engaged  In  commerce  be- 
tween any  of  the  several  states  or  territories, 
or  between  any  of  the  states  and  territories, 
or  between  the  District  of  Columbia  and  any 
'  of  the  states  or  territories,  or  between  the 
District  of  Columbia  or  any  of  the  states 
or  territories  and  any  foreign  nation  or  na- 
tions, shall  be  liable  In  damages  to  any  per- 
son suffering  injury  while  be  Is  employed  by 
sach  carrier  in  such  commerce,  or,  in  case  of 
the  death,  of  such  employ^,  to  his  or  her  per- 
sonal representative,  for  the  benefit  of  the 
sarvlvtng  widow  or  husband  and  children  of 
such  employe;  and.  If  none,  then  such  em- 
ploye's parents;  and,  if  none,  then  of  the 
next  of  kin  dependent  upon  such  employe,  for 
such  injury  or  death  resulting  in  whole  or 


in  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employes  of  such  carrier, 
or  by  reason  of  any  defect  or  insufficiency, 
due  to  ite  negligence,  in  ita  care,  engines, 
appliances,  machinery,  track,  roadbed,  works, 
boats,  wharves  or  other  equipment" 

Section  9:  "That  any  right  of  action  given 
by  this  act  to  a  person  suffering  injury  shall 
survive  to  his  or  her  personal  representative, 
for  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employe,  and, 
if  none,  then  of  sudi  employe's  iwrente ;  and, 
if  none,  then  of  the  next  of  kin  dependent 
upon  sach  employe,  bat  in  such  cases  there 
shall  be  only  one  recovery  for  the  same  in- 
jury." 

Section  9  was  an  amendment  to  the  origi- 
nal act  It  will  be  observed  that  by  the  pro- 
visions of  section  1  heretofore  two  righta  of 
action  are  given ;  the  first  to  the  injured  em- 
ploye, and  the  second,  in  case  of  death,  to 
his  or  her  personal  representative,  for  the 
benefit,  etc. 

In  two  cases  arising  in  the  circuit  courts 
of  the  United  States  it  was  held  that  the 
first  right  of  action,  that  given  to  the  em- 
ploye, would  not  survive  to  his  personal  rep- 
resentative in  case  of  his  death.  Folgham  v. 
Midland  Valley  Railroad  Co.  (0.  0.)  167 
Fed.  660;  Walsh  v.  N.  T.,  etc.,  R.  R.  Co. 
(0.  C.)  173  Fed.  494. 

As  appears  from  the  reporte  of  the  Ju- 
diciary Committees  of  the  House  and  Senate, 
the  amendment  was  enacted  to  meet  the  ef- 
fect of  these  two  decisions,  and  to  cause  the 
survival  of  the  original  right  of  action  given 
to  the  employe  for  injuries  to  his  personal 
representative. 

It  is  conceded  ui)on  this  record  that  the 
death  of  Robert  Shewalter  was  instanta- 
neous, or  practically  so.  He  was  killed  by 
the  collision  of  the  engine,  upon  which  he 
was  fireman,  with  a  large  boulder  that  bad 
fallen  from  the  mountain  side,  along  which 
the  train  ran,  to  the  track  below.  The  en- 
gine overturned,  and  probably  rolled  over 
him.  The  witnesses  say  be  was  killed  out- 
right 

In  bis  charge  to  the  jury,  the  drcnlt  Judge 
instructed  tnem  as  follows: 

"The  statute  of  the  United  States,  known 
as  the  Employers'  Liability  Act,  under  which 
this  suit  is  brought,  provides  that  'the  right 
of  action  given  by  this  act  to  a  person  suf- 
fering injury  shall  survive  to  his  or  her 
personal  representative,  for  the  benefit  of 
the  surviving  widow,  husband,  or  children 
of  such  employe;  and  if  none,  then  to  such 
employe's  parents.'  This  means  that  all  the 
rights  the  employe  would  have  had  for 
the  injury  received  will.  In  the  case  of  his 
death,  go  to  his  personal  representative,  for 
the  benefit  of  his  widow  and  children,  ii 
there  be  any;  and  if  none,  then  for  the 
benefit  of  his  parents.  In  this  case,  if  you 
shall   find   that  plaintiff   is   entitled   to  re- 
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cover,  the  elements  of  damage  that  woald 
have  sarrlved  to  Robert  Sbewalter,  had 
death  not  resulted  from  his  injuries,  will  sur- 
vive for  the  benefit  of  hla  father,  he  having 
left  no  widow,  child,  or  mother.  I,  there- 
fore Inetruct  yon  that,  in  an  action  for  per- 
sonal injuries,  the  plaintUF  is  entitled  to  re- 
cover compensation,  so  far  as  it  is  suscepti- 
ble of  an  estimate  in  money,  for  the  loss  and 
damage  caused  to  him  by  defendant's  negli- 
gence, and  a  reasonable  sum  for  the  pain 
and  suffering,  if  any  be  shown,  and  also  a 
tail  recompense  for  the  loss  of  what  he 
would  have  otherwise  earned  at  his  trade  or 
profession,  and  has  been  deprived  of  the  ca- 
pacity of  earning,  by  the  wrongful  act  of 
the  defendant,  if  such  be  shown.  And  this 
will  be  the  measure  of  damages  in  this  case, 
if  you  shall  find  for  the  plaintiff.  In  other 
words,  the  pecuniary  value  of  the  life  of  the 
deceased,  Robert  Shewalter,  is  to  be  deter- 
mined, if  you  find  for  the  plaintiff,  upon  a 
consideration  of  his  expectancy  of  Ufe,  his 
age,  condition  of  health  and  strength,  ca- 
pacity for  labor,  and  for  earning  money 
through  skill  in  any  trade,  occupation,  or 
business,  and  his  personal  habits  as  to  so- 
briety and  industry,  all  modified,  however, 
by  the  fact  that  the  expectation  of  Ufe  is 
at  most  only  a  probability  based  upon  ex- 
perience, and  also  by  the  fact  that  the  earn- 
ings of  the  same  individual  are  not  always 
uniform.  All  of  these  elements  are  to  be 
taken  into  consideration  by  the  Jury,  and, 
after  weighing  them  all,  they  should  assess 
such  amount  of  damages  as  may  be  sufficient 
to  compensate  for  the  loss  of  the  life  whose 
value  they  are  attempting  to  estimate." 

The  point  of  the  criticism  directed  at  this 
excerpt  from  the  charge  is  that  it  permits 
the  Jury  to  assess  damages  in  this  suit  not 
only  for  the  loss  sustained  by  the  plaintiff, 
the  beneficiary  of  the  suit,  but  also  the  actu- 
al damages  inflicted  upon  the  person  and  the 
estate  of  the  deceased — the  pecuniary  value 
of  the  life  of  deceased. 

It  is  insisted  that,  inasmuch  as  the  death 
of  the  deceased  was  Instantaneous,  he  sus- 
tained no  damage  himself,  and  no  cause  of 
action  accrued  to  him  which  might  survive; 
that  plaintiff's  only  right  of  action  here  is 
under  those  provisions  of  the  act  which  pro- 
vide a  cause  of  action  for  certain  beneficia- 
ries in  case  of  death  of  the  party  injured; 
and  that  the  only  damages  to  which  the 
plaintiff  is  enUtied  are  those  actually  sus- 
tained by  him. 

The  charge  of  the  circuit  Judge  was  cor- 
rect, under  the  statutes  of  Tennessee,  and  is 
In  accord  with  the  law  as  laid  down  in  Da- 
vidson-Benedict Co.  V.  Severson,  109  Tenn. 
672,  72  S.  W.  967,  and  cases  there  reviewed. 

This  suit,  however,  is  not  brought  under 
the  statutes  of  this  state,  but  is  founded  on 
the  act  of  Congress,  and  this  act  of  Congress, 
in  the  field  which  it  covers,  has  been  express- 
ly held  by  the  Supreme  Court,  In  Mondou  v. 


N.  T.,  N.  H.  ft  H.  R.  R.  Co.,  223  U.  8.  1,  32 
Sup.  Ct  169,  56  li.  Ed.  327,  38  t,.  R.  A.  (N. 
S.)  44,  to  supersede  all  state  legislation,  and 
to  cover  and  control  all  matters  arising  there- 
under. 

It  therefore  becomes  necessary  to  examine 
the  federal  statute  and  determine  the  meas- 
ure of  damages  properly  allowable  under  It 
in  a  suit  like  this. 

Owing  to  the  peculiar  language  of  our 
acts  relating  to  this  subject,  our  decisions 
construing  these  acts  unfortunately  will  be 
of  littie  benefit  to  us  in  this  investigation. 

At  the  common  law,  as  is  well  knovra,  the 
right  of  action  for  damages  for  personal  in- 
juries perished  with  the  death  of  the  injured 
person.  Such  right  did  not  survive  in  favor 
of  any  one. 

Another  rule  of  the  common  law  was  that 
the  death  of  a  human  being  was  not  a  mat- 
ter that  could  be  complained  of  as  an  Injnry 
by  any  one,  and  no  one  was  entitied  to  main- 
tain an  action  for  damages  for  the  mere  loss 
of  life  of  another.  Pollock  Torts,  54 ;  Baker 
V.  Bolton,  ist  Camp.  493;  Osborne  v.  Gil- 
lette, Lb  R.  A.  Exch.  88. 

The  Parliament  of  Great  Britain,  and  the 
Legislatures  of  nearly  all  the  states  of  this 
Union  have  passed  acts  to  obviate  and  re- 
peal these  harsh  common-law  rules.  Some  of 
these  acts  repeal  the  first  rule,  and  provide 
that  a  decedent's  cause  of  action  against  a 
wrongdoer  shall  survive.  These  are  often 
called  "survival  acts."  Other  acts  give  sub- 
stantially a  new  cause  of  action  to  certain 
relatives  or  persons  dependent  upon  deceased 
for  the  loss  they  sustained  by  reason  of  the 
death.  These  acts  are  frequeitly  spoken 
of  as  "death  acts."   ■ 

Quite  often  It  appears  that  the  states  have 
passed  both  survival  and  death  acts  and 
they  are  somettmes  contained  in  the  same 
general  statute.  Such  seems  to  have  been  the 
course  taken  by  Congress  in  the  act  here  un- 
der consideration,  after  it  was  amended. 
The  act  provides  for  the  survival  of  the  origi- 
nal cause  of  action,  and  also  provides  a  new 
action  for  death  of  the  Injured  person  in 
favor  of  certain  designated  beneficiaries. 

As  has  been  said  before,  the  statutes  of 
Tennessee  upon  this  subject  are  unique,  and 
this  court  has  been  at  much  pains  to  explain 
these  statutes  and  lay  down  rules  for  their  ■ 
Interpretation.  See  review  of  our  cases  in 
Davidson  Benedict  Co.  v.  Severson.  100  Tenn. 
572,  72  S.  W.  967. 

Tennessee  statutes  as  contained  in  Shan- 
non's Code  are  as  follows: 

"Sea  4025.  The  right  of  action  whldi  a 
person  who  dies  from  injuries  received  from 
another,  or  whose  death  is  caused  by  the 
wrongful  act,  omission,  or  killing  of  another, 
would  have  had  against  the  wrongdoer  in 
case  death  had  not  ensued,  shall  not  abate 
or  be  extinguished  by  his  death,  but  shall 
pass  to  his  widow,  and,  in  case  there  is  no 
widow,  to  his  children  or  to  his  personal 
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representatlTe,  for  the  benefit  of  his  widow 
or  next  of  Un,  free  from  the  claims  of  credi- 
tors." 

Sections  4020,  4029,  4466,  and  4469  con- 
tained other  provisions  with  reference  to 
such  suits  which  are  not  material  to  tills  dls- 
cnssion.  Under  section  4025,  it  was  former- 
ly held  by  this  conrt  that  damages  were  not 
recoverable  where  the  killing  was  instantane- 
ous.   The  court  said: 

"The  killing  of  a  man  Is  not,  of  Itself,  a 
cause  of  dvil  action.  Damages  recoverable 
are  for  what  was  Incurred  or  suffered  while 
the  person  lived.  If  the  kUling  be  absolutely 
instantaneous,  damages  are  not  recoverable, 
for  that  would  be  giving  damages  for  the 
mere  act  of  killing."  Railroad  v.  Burk, 
Adm'x,  6  Cold.  46,  62. 

This  holding  of  the  court  was  afterwards 
overruled  In  Railroad  v.  Prince,  2  Helsk.  685, 
In  which  case,  constrains  the  statute,  this 
court  said: 

"But  does  the  section  of  the  Code  under 
consideration  Include  and  provide  for  a  case 
In  which  the  Injury  produced  Instantaneous 
death?  The  answer  to  this  question  must  de- 
pend upon  the  Intention  of  the  Legislature, 
as  the  same  is  to  be  ascertained  from  the 
language  used.  It  will  be  observed  that  two 
daases  of  cases  are  provided  for  In  the  sec- 
tion connected  together  by  the  use  of  the 
disjunctive  conjunction,  the  right  of  action 
which  a  person  haa  who  dies  from  Injuries 
received  from  another.'  This  language  de- 
scribes one  class  of  cases — ^those  In  which 
death  results  after  the  injuries  received, 
but  not  Instantaneously,  as  we  understand 
the  language.  As  to  the  second  class,  the 
right  of  action  which  a  person,  whose  death 
is  cansed  by  the  wrongful  act  or  omission  of 
another,  would  have  had  against  the  wrong- 
doer. In  case  death  had  not  ensued,  shall  not 
be  extinguished  by  his  death.'  This  is  the 
second  class  ,of  cases.  One  class  embraces 
right  of  action  which  the  person  hat  who 
dies  from  injury  received ;  the  other  class, 
rights  of  action  which  the  person  'would  have 
had  whose  death  Is  caused  by  the  wrongful 
act  or  omission  of  another,'  etc.  The  dis- 
tinction between  the  two  classes  of  cases  is 
by  no  means  dear.  It  there  Is  any  differ- 
ence. It  Is  this:  That  the  language  used  in 
describing  the  second  class  more  clearly  In- 
cludes cases  of  instantaneous  death  than 
that  used  in  describing  the  first  dass;  and 
we  Infer  that  the  language  was  used  in  the 
alternative,  with  the  view  of  more  distinctly 
Indicating  the  purpose  of  the  Legislature  to 
indude  cases  of  instantaneous  death,  as  well 
as  those  of  death  ensuing  from  injuries 
previously  received.  But  whether  the  Legis- 
lature used  the  two  different  forms  of  expres- 
sion for  the  purpose  suggested  or  not,  it  can- 
not be  controverted  tliat  the  language,  "whose 
death  is  caused  by  the  wrongful  act  or  omis- 
sion of  another,'  includes  cases  of  instantane- 
ous death ;  and  language  which  immediately 
follows,  'would  have  had  against  the  wrong- 


doer, In  case  death  had  not  ensued,  shall  not 
abate  and  be  extinguished  by  his  death,' 
necessarily  means  that  the  representative  of 
the  deceased  person  shall  have  a  right  of 
action,  whether  the  deceased  died  after  the 
Injuries  were  recdved,  or  died  simultaneous- 
ly with  the  infliction  of  the  Injury  which 
caused  death;  and  this  right  of  action  Is 
to  be  for  the  benefit  of  the  wldoyr  or  next 
of  kin." 

After  some  farther  discussion,  the  court 
overruled  the  case  of  Railroad  v.  Burk,  su- 
pra. In  so  far  as  that  case  construed  the 
act  to  contain  no  provision  for  recovery  of 
damages  In  cases  of  instantaneous  death. 

Railroad  v.  Prince,  supra,  has  been  follow- 
ed in  Fowlkes  v.  Railroad,  5  Baxt  663; 
Haley  v.  Railroad,  7  Baxt  239;  and  Rail- 
road V.  Daughtry,  88  Tenn.  721,  18  S.  W. 
688,  and  other  cases.  It  has  been  conceded 
since  the  dedsion  in  Railroad  v.  Prince  that 
our  statute  covered  cases  where  the  killing 
was  Instantaneous,  by  reason  of  the  peculiar 
provisions  of  this  statute  pointed  out  In  that 
case.' 

The  Connecticut  statute  of  diapter  193  of 
the  Public  Acts  of  1903,  provides: 

"In  all  actions  surviving  to  or  brought  by  an 
executor  or  administrator  for  injuries  re- 
sulting In  death,  whether  inttantaneoug  or 
othertoite,  such  executor  or  administrator 
may  recover  from  the  party  legally  In  fault 
for  such  injuries.  Just  damages  not  exceeding 
$5,000." 

Prior  to  the  passage  of  the  above-mention- 
ed act,  1903,  the  statute  of  Connecticut  pro- 
vided that  "actions  for  injury  to  the  person, 
whether  the  same  do  or  do  not  result  In 
death    •    •    •    shall  survive." 

The  Connecticut  court  has  been  at  pains 
to  explain  and  point  out  the  difference  be- 
tween the  statutes  of  that  state  and  those  of 
other  states  to  which  we  shall  hereafter  re- 
fer. Murphy  T.  New  Tork  &  N.  H.  R.  Co., 
30  Conn.  184;  Bioughel  v.  Son.  New  Bng. 
Tdephone  Ca,  72  Conn.  617,  45  Aa  486,  49 
L.  R.  A.  404. 

The  Iowa. statute  contains  some  peculiar 
clauses,  and  the  dedslons  construing  the 
same  do  not  appear  to  be  in  harmony.  In  so 
far  as  a  recovery  has  been  permitted  under 
a  survival  statute  in  cases  of  instantaneous 
killing,  such  recovery  seems  to  have  been  Jus- 
tlfled  by  reason  of  an  old  statute  of  that 
state  whidi  provided:  "When  a  wrongful 
act  produces  death,  the  perpetrator  is  dviUy 
liable  for  the  Injury."  See  Conners  v.  Bur- 
lington C  R.  &  N.  Y.  Ry.  Co.,  71  Iowa,  490, 
32  N.  w.  466,  60  Am.  Rep.  814:  Worden  ▼. 
Humeston  ft  S.  R.  Co.,  72  Iowa,  201.  33  N. 
W.  629.  See,  also,  Tiffany's  Death  by  Wrong- 
fol  Act  (2d  Ed.)  i  76.  For  a  critical  review 
of  the  Iowa  cases,  see  DlUon  y.  Great  North- 
em  R.  Co.,  38  Mont  486,  100  Paa  960. 

In  Louisiana,  llkewisis,  the  decisions  con- 
struing the  survival  act  of  that  state  seem 
to  be  somewhat  out  of  harmony.  In  so  far 
as  these  dedslons  authorize  recovery  of  dam- 
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ages  for  lostantaneons  killings,  they  seem  to 
rest  upon  the  proTlslona  of  a  statute  which 
enacts  that,  "every  act  whatever  that  causes 
damage  to  another  obliges  him  by  whose 
fault  It  happens  to  repair  It.  The  right  of 
this  action  shall  survive,  In  case  of  death  in 
favor  of  the  minor  children  or  widow  of  the 
deceased,"  eta  See  Van  Amburg  t.  Ylcks- 
burg  &  P^  B.  Co.,  37  La.  Ann.  651,  05  Am. 
Rep.  617,  and  Hamilton  v.  Morgan's  Ii.  &  T. 
R.  &  S.  S.  Co.,  42  La.  Ann.  824,  8  South.  686. 

It  will  be  observed  In  this  connection  that 
the  Supreme  Court  of  the  United  States, 
construing  the  Louisiana  statute,  held  that, 
where  a  vessd  met  with  an  accident,  and 
sank  ten  minutes  later,  drowning  libelant's 
daughter,  no  action  for  her  suffering  and 
fright  during  such  ten  minutes,  separate  and 
apart  from  the  cause  of  action  arising  out 
of  her  subsequent  death,  could  be  maintain- 
ed. The  Corsair,  145  U.  S.  335,  12  Snp.  Ct 
949,  36  Lw  Ed.  727. 

The  four  states  mentioned,  Tennessee,  Con- 
necticut, Iowa,  and  Louisiana,  are  the  only 
four,  so  far  as  we  know,  where  damages  have 
ever  been  allowed  to  be  recovered  under 
survival  statutes,  where  death  was  instan- 
taneous. In  Tennessee  and  Connecticut,  it  is 
manifest  from  what  we  have  said  that  this 
result  was  reached  owing  to  the  peculiar 
statutory  provisions  in  those  states.  As  we 
understand  their  decisions,  no  uniform  re- 
,snlt  has  been  attained  in  Louisiana  or  Iowa. 
To  the  extent,  however,  that  survival  stat- 
utes in  those  states  have  been  held  to  justi- 
fy recovery  in  cases  in  Instantaneous  kiU- 
ings,  the  decisions  appear  to  be  rested  like- 
wise on  peculiar  phraseology  of  statutes  In 
force. 

Reverting  now  to  the  act  of  Congress  un- 
der consideratl<Mi,  there  does  not  appear  to 
be  any  ambiguity  in  the  language  of  the  act 
of  1908  or  the  amendment  of  1910. 

Hie  original  act  provided  that  carriers 
should  be  liable  in  damages  to  "any  person 
suffering  Injury,"  and  the  amendment  pro- 
vided that  this  right  of  action  given  "to  a 
person  snfferlng  Injury"  should  survive. 
There  seems  to  be  small  room  for  oonstmc- 
tlon  bere.  The  provisions  of  this  amendment 
of  1910,  or  survival  act,  as  we  may  call  it, 
are  little  different  from  the  provisions  of 
survival  statutes  in  several  of  the  states  to 
which  we  shall  now  refer. 

There  are  a  number  of  statutes  in  Massa- 
chusetts, but  the  original  act,  which  has 
been  frequently  construed  by  the  courts  of 
that  state,  provides  that  "the  action  for  tres- 
pass on  the  case  for  damages  to  the  person 
shall  hereafter  survive  so  that  in  the  event 
of  the  death  of  the  person  entitled  to  bring 
such  action,  it  may  be  prosecuted  or  defend- 
ed by  or  against  the  executor  or  administra- 
tor In  the  same  manner  as  if  he  were  living." 
And  construing  this  statute,  the  Massachu- 
setts court,  speaking  through  Chief  Justice 
Shaw,  said: 

"The  statutes  suppose  the  party  deceased 


to  have  been  once  entlfled  to  bring  an  ac- 
tion for  damages  for  the  injury,  and  either 
to  have  commenced  the  action  and  subse- 
quently died,  or,  being  entitled  to  bring  it,  to 
have  died  before  exercising  that  right  The 
question  is  whether  the  provision  dted  ap- 
plies to  the  case  before  us.  In  the  first  case, 
where  the  casualty  relied  on  as  the  cause  of 
action,  and  the  death  of  the  party  injured 
was  simultaneous,  it  seems  clear  that  the 
right  of  action  cannot  survive.  The  case 
contemplated  by  the  statute  must  be  of  such 
a  nature  that  the  party  injured  must  Mmsrff 
have  •  •  •  had  a  cause  of  action.  The 
cause  of  action  must  accrue  during  the  life- 
time of  the  party  injured.  Here  there  was 
no  time,  during  the  life  of  the  intestate,  at 
which  a  cause  of  action  could  accrue,  because 
the  life  closed  with  the  accident,  from  which 
a  cause  of  action  would  have  otherwise  ac- 
crued." Kearney  t.  B.  ft  W.  B.  Co.,  9  Cush. 
(Mass.)  108. 

In  a  similar  case,  the  same  learned  judge 
observed: 

"The  question,  in  deciding  whether  any 
case  is  within  the  statute,  is  whether  the 
sufferer  survived,  that  la,  lived  after  the  act 
was  done,  which  constitutes  the  cause  of  ac- 
tion, life  or  death,  that  is  the  test  If  the 
death  was  Instantaneous,  and,  of  coarse, 
simultaneous  with  the  injury,  no  right  of 
action  accrues  to  the  person  killed,  and,  of 
course,  none  to  which  the  statute  can  apply. 
But  if  the  party  survives,  Uves  after  It 
the  right  of  action  accrues  to  him,  as  a  per- 
son in  esse,  and  his  subsequent  death  does 
not  defeat  it,  but,  by  operation  of  the  stat- 
ute, vests  In  It,  the  personal  representative.'' 
Hollenbeck  t.  Berkshire  B.  Co.,  9  Cush. 
(Mass.)  478. 

The  rule  laid  down  in  these  cases  is  re- 
affirmed by  the  Massachusetts  court  In  the 
following  cases :  Kennedy  v.  Standard  Sugar 
&  Refinery,  125  Mass.  90,  28  Am.  Bep.  214; 
Moran  v.  HoUings,  125  Mass.  93 ;  Mulchahey 
V.  Washburn  Car  Wheel  Co.,  145  Mass.  281, 
14  N.  B.  106,  1  Am.  St  Bep.  458. 

Under  the  Constitution  of  Arkansas,  art 
5,  {  31,  and  by  lU  statutes  (Kirby's  Digest  H 
6285-6290),  provision  Is  made  for  the  sur- 
vival of  causes  of  action  for  Injuries  result- 
ing in  death  without  peculiar  phraseology. 

The  Arkansas  court  has  held,  in  a  suit 
for  damages  for  the  death  of  a  chUd,  that 
"the  survival  of  the  action  depends  upon 
whether  the  Injured  child  lived  after  the 
act  constituting  the  cause  of  action."  St 
Louis,  I.  M.  ft  S.  By.  0>.  V.  Dawson.  68 
Ark.  1,  66  S.  W.  46;  St  Louis,  L  M.  ft  S. 
By.  Co.  V.  Stamps,  84  Ark.  241,  104  S.  W. 
U14. 

The  Mississippi  Code  of  1906,  {  721,  as 
amended  by  chapter  167  of  the  Laws  of  1908, 
now  provides:  "The  fact  that  death  is  in- 
stantaneous shall  in  no  case  affect  the  right 
of  recovery."  Prior  to  this  amendment  a 
simple  survival  statute  existed  la  Missis- 
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Blppl,  and  construing  this  statute,  the  Su- 
preme Coort  of  that  state  said: 

"The  eyll  of  the  common  law  was  that 
all  personal  actions  died  with  the  person. 
The  remedy  of  the  statute  Is  to  cause  the 
action  or  the  right  of  action  to  surrlTe  to 
the  personal  representatlTe.  Whatever  suit 
was  maintainable  by  the  deceased  shall  be 
held  maintainable  by  the  i>ersonal  repre- 
sentatlTes  of  the  deceased.  But  the  deceased 
never  had  any  personal  action  which  conld 
abate  at  common  law,  where  the  Injury  caus- 
ing death  and  the  death  Itself  was  simulta- 
neous. It  is  Impossible  to  conceive,  at  com- 
mon law,  of  a  right  of  action  to  be  begun 
*  *  •  by  one  who  died  Instantaneously 
on  being  Injured.  If,  as  we  liave  declared, 
the  statute  was  framed  to  prevent  the  abate- 
ment of  the  right  of  personal  action  by  the 
death  of  the  Injured  person,  then  It  bears 
Its  own  natural  construction  upon  Its  own 
face.  And  if  no  strained  or  hidden  meaning 
Is  to  be  Imparted  to  the  language  of  the 
statute,  the  survivorship  Is  to  personal  ac- 
tions which  the  testator  or  Intestate  might 
have  commenced  and  prosecutedl  But  the 
testator  or  Intestate  could  never  have  be- 
gun or  prosecuted  an  action  for  Injuries 
which  ended  in  Instantaneous  death."  I.  O 
R.  Co.  V.  Pendergrass,  69  Miss.  425, 12  South. 
054;  Vlcksburg,  etc.,  B.  Co.  v.  Phillips,  64 
Miss.  693,  2  South.  537. 

In  Montana  there  was  some  discussion  as 
to  whether  their  statute  was  a  survival 
statute.  The  court  held  that  It  was,  and, 
after  an  exhaustive  review  of  the  authori- 
ties, concluded,  referring  to  deceased:  "As 
his  death  was  Instantaneous,  It  seems  It 
was  impossible  that  such  a  cause  of  action 
conld  arise  In  his  favor  for  the  wrongful  act 
which  caused  his  death,  and,  as  such  cause 
of  action  did  not  arise  pirlor  to  his  death, 
we  hold  that  there  was  not  any  survival 
of  a  right  of  action."  Dillon  v.  Great  North- 
ern R.  Co.,  38  Mont.  486,  100  Pac  960. 

The  South  Dakota  statute  provides  that. 
If  the  life  of  any  person  shall  be  lost,  "the 
personal  representatives  may  institute  suit 
and  recover  damages  in  the  same  manner 
that  the  person  might  have  done  for  any  In- 
jury where  death  did  not  ensue."  Section 
5498,  Comp.  Laws  1887.  The  court  held 
that  this  was  a  survival  statute,  and,  when 
death  was  Instantaneous  with  the  accident,  no 
right  of  action  accrued  to  deceased,  because 
his  life  closed  >wlth  the  accident,  and  none 
could  therefore  accrue  to  his  personal  rep- 
resentative. Holding  V.  Black  Hills  R.  Co., 
etc.,  3  8.  D.  369,  63  N.  W.  750. 

Under  the  Kentucky  General  Statutes 
1873,  c  10,  providing  for  any  person  In- 
jured, with  certain  exceptions,  an  aoUon 
might  be  brought  or  revived  by  the  person- 
al representative  in  the  same  manner  as  a 
cause  of  action  founded  on  contract  It  was 
held  that  there  must  be  an  appreciahle  In- 
terval between  the  infliction  of  Injury  and 


the  death,  and  that  no  ncorerj  conld  be 
had  where  the  death  was  practically  Instan- 
taneous or  immediate.     Hansford  v.  Payne, 

11  Bush  (Ky.)  380;  Newport  News,  etc.,  R. 
Go.  V.  Dentzel,  91  Ky.  42,  14  S.  W.  958. 

We  do  not  understand  that  Hansford  v. 
Payne  has  been  overruled  by  the  later  case 
of  Glvens  v.  Ky.  Central  B.  Co.,  89  Ky.  231, 

12  S.  W.  267.  The  salt  In  the  later  case 
was  based  upon  a  different  statute. 

In  Michigan  both  a  snrvlval  statute  and 
a  death  statute  exist  It  has  been  frequently 
held  there  that  If  death  is  instantaneous, 
the  administrator  can  recover  damages  un- 
der the  death  statate  alone^  and  that  If 
death  is  not  instantaneous,  he  can  recover 
only  under  the  survival  statute.  Sweetiand 
V.  Cbg.,  etc,  B.  Co.,  117  Mich.  329.  76  N. 
W.  1066,  43  L.  R.  A.  668;  Dolson  v.  Lake- 
shore,  etc.,  R.  Co.,  iSS  Mich.  444,  87  N.  W. 
629;  Kyea  t.  Valley  Telephone  Co.,  182 
MidL  281,  93  N.  W.  623 ;  OUver  T.  Hough- 
ton County  Street  Ry.  Co.,  184  Bfich.  867, 
96  N.  W.  434,  104  Am.  St  Rep.  607,  8  Ann. 
Gas.  63. 

In  Bfalne  it  was  formerly  provided  that 
any  railroad  corporation,  by  whose  negli- 
gence the  life  of  any  person  In  the  exercise 
of  due  care  was  lost  should  forfeit  not  more 
than  $5,000,  nor  less  than  |500,  to  be  re- 
covered by  Indictment  to  the  use  of  persons 
spedfled,  the  remedy  by  indictment  being 
applicable  to  only  a  small  class  of  persons. 
An  indictment  conld  be  maintained  only  In 
cases  of  instantaneous  j}eath.  In  other  cas- 
es, an  action  was  maintainable  for  the  re- 
covery of  such  damages  as  the  party  Injured 
might  have  recovered  had  he  lived  under 
the  survival  act  now  Revised  Statute  1903, 
c.  89,  i  &  In  1891  the  Legislature  passed 
a  death  act  (Laws  1891,  c.  124,  Revised  Stat- 
ute 1903,  c.  89,  {I  9,  10)  substantially  on 
the  lines  of  Lord  Campbell's  Act  whldb,  by 
implication,  repealed  the  remedy  by  Indict- 
ment The  construction  given  to  the  statute 
providing  a  remedy  by  indictment  was  ad- 
hered to,  however,  In  so  far  that  it  Is  held 
that  the  death  act  is  limited  to  cases  where 
the  i)er8on  Injured  died  Immediately,  upon 
the  ground  that  the  Legislature  must  have 
intended  by  this  act  to  extend  the  means  of 
redress  to  a  class  of  cases  where  none  ex- 
isted before,  and  not  to  begin  two  actions 
for  a  single  Injury,  one  for  the  benefit  of 
the  decedent's  estate,  and  another  for  the 
benefit  of  the  widow  and  children,  or  next  of 
kin.  Tiffany's  Death  by  Wrongful  Act  (2d 
Ed.)   i  43,  and  cases  there  cited. 

In  Wisconsin,  which  has  both  a  death  act 
and  a  snrvlval  act,  the  precise  question  here 
under  consideration  does  not  seem  to  have 
arisen,  but  the  Wisconsin  court  has  held  that 
the  length  of  time  a  decedent  survives  after 
the  Injury  is  material  in  estimating  the  dam- 
ages recoverable.  Brown  v.  Chg.  ft  N.  W. 
Ry.  Co.,  102  Wis.  137,  77  N.  W.  748,  78  N.  W. 
771,  44  L.  R.  A.  679;    Lehmann  T.  Folwell, 
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96  WlB.  186,  TO  N.  W.  170,  37  L.  R.  A.  333, 
60  Am.  St  Rep.  111. 

In  some  of  the  states  It  Is  held  there  can 
be  no  recovery  under  a  Barrlval  statute  at 
all,  except  in  cases  where  death'  results  from 
some  cause  other  than  the  Injnry.  It  is  said 
in  those  states  that  the  death  statutes  are  in- 
tended to  cover  every  case  where  death  re- 
sults from  the  injury,  whether  immediate  or 
otherwise.  Holton  t.  Daly,  106  lU.  131; 
Chg.  &  B.  I.  R.  Co.  v.  O'Ctonnor,  lift  Dl.  686, 
0  N.  E.  263 ;  McCarthy  v.  Chg.  R.  I.  ft  P.  R. 
Co.,  18  Kan.  46,  26  Am.  Rep.  742;  Lubrano 
V.  Attantic  Mills,  19  R.  I.  129,  32  AtL  206,  34 
U  B.  A.  797.  Also  see  L.  &  N.  R.  Co.  T.  Mo- 
Blwalne,  98  Ky.  700,  34  &  W.  236,  84  L.  R. 
A.  788,  66  Am.  St  Rep.  885. 

[2]  From  the  foregoing  review  of  the  cases, 
it  may  be  taken  as  weLUeettled  law  that  no 
right  of  action  passes  to  the  personal  repre- 
sentatives of  a  deceased  person  where  the  kill- 
ing was  instantaneous,  under  statates  which 
provide  simply  in  general  terms  for  a  survival 
of  causes  of  action  for  personal  injury.  Stat- 
ates which  have  been  construed  to  the  con- 
trary, as  we  have  seen,  contained  some  lan- 
guage peculiar  to  themselves,  and  are  not 
plain  and  direct  in  their  terms  as  is  the 
amendatory  act  of  Congress  here  under  con- 
sideration. 

The  act  of  1906  conferred  a  right  of  action 
upon  employte  suffering  Injury,  and  the 
amendment  simply  provided  that  this  right 
of  action  should  survive.  The  amendment 
undertook  to  deal  with  the  causes  of  action 
which  had  accrued,  and  which  otherwise 
would  have  been  lost  by  the  death  of  the  em- 
ploy&  The  amendment  was  passed  to  meet 
the  effect  of  the  decisions  In  Fulgbam  v. 
BUdland  Valley  R.  R.  Co.  (&  C.)  167  Fed. 
660,  and  Walsh  v.  New  York,  etc,  R.  R.  Co. 
(O.  C.)  173  Fed.  494.  It  was  not  the  Intention 
of  Congress  by  this  amendment  to  create  a 
new  cause  of  action,  but  only  to  preserve  one 
heretofore  conferred  upon  the  employes  by 
the  act  of  1908.  The  act  of  1908  cannot  be 
construed  as  having  conferred  upon  an  em- 
ploye or  his  estate  an  action  for  recovery  of 
damages,  where  his  death  was  instantaneous. 
In  such  cases,  the  right  of  action  was  con- 
ferred upon  designated  beneficiaries. 

Only  the  quick  can  be  described  &s  tuffer- 
Ittff.  The  dead  may  have  tufferei,  but  are 
not  ntfferinff.  When  injury  and  death  of  an 
employe  are  simultaneous,  there  occurs  no 
period  in  which  he  may  be  said  to  be  letter- 
ing, no  span  of  life  in  which  this  right  of  ac- 
tion may  accrue.  Never  liaving  existed,  such 
right  of  course  cannot  survive 

It  Is  insisted,  however,  that  the  reports  of 
the  Judiciary  committees  of  the  House  and 
Senate  indicate  that  the  purpose  of  the 
amendment  of  1910  was  to  make  the  remedy 
of  the  employe  as  broad  an3  comprehensive 
as  the  remedy  afforded  to  him  and  his  estate 
in  any  of  the  states.  Such  language  Is  found 
in  these  retorts. 


We  must  however,  look  prlmailly  to  the 
language  used  by  the  lawmakers  in  the  stat- 
ute enacted.  If  the  language  there  used  is 
plain,  and  there  Is  no  cause  for  construction 
or  interpretation,  we  are  not  Justified  In 
drawing  upon  extraneous  sources  for  the 
meaning  of  the  statuta  The  Supreme  Court 
of  the  United  States  has  said  this: 

"The  primary  and  general  rule  of  statu- 
tory oonatruction  is  that  the  intent  of  tlie 
lawmaker  is  to  be  found  in  the  language 
that  he  has  used.  He  is  presumed  to  know 
the  meaning  of  words  and  rules  of  grammar. 
The  courts  have  no  function  of  IeglsIa.tion, 
and  simply  seek  to  ascertain  the  will  of  the 
legislator.  It  is  true  there  are  cases  in 
which  the  letter  of  the  statute  is  not  deemed 
controlling,  but  the  cases  are  few  and  ex- 
ceptional, and  only  arise  where  there  are 
cogent  reasons  for  believing  that  the  letter 
does  not  fully  and  accurately  disclose  the  In- 
tent No  mere  omission,  no  mere  failure  to 
provide  for  contingencies,  which  it  may  seem 
wise  to  have  specifically  provided  for.  Justify 
any  Judicial  addition  to  the  language  of  the 
statute."  U.  S.  V.  Goldenberg,  168  U.  S.  96, 
18  Sup.  Ct  3,  42  L.  Ed.  394.  See,  also,  Lewis 
Sutherland  Statutory  Construction,  |  866. 

As  said  before,  the  language  of  the  act  of 
1908  and  the  amendment  of  1910  seems  plain 
and  simple.  We  cannot  supply  the  omission 
of  Congress^  nor  cure  a  failure  to  adopt  all 
the  unusual  remedies  and  measures  of  danh 
age  obtaining  in  different  states,  by  interpo- 
lations into  this  act  or  construction  broader 
than  the  language  used  would  warrant 

[3]  As  we  have  observed,  the  amendment 
of  1910  deals  with  an  action  that  has  accru- 
ed. No  action  accrues  to  an  employe  where 
his  death  Is  instantaneous,  and  consequently 
no  action  survives.  The  remedy  in  such 
cases  Is  conferred  by  that  portion  of  the  orig- 
inal act  patterned  after  Lord  Campbell's 
Act  which  provides  for  recovery  in  case  of 
death  in  favor  of  certain  designated  benefici- 
aries. 

The  case  under  consideration  Is  not  cover- 
ed by  the  amendment  tuid  must  therefore  be 
disposed  of  as  a  suit  based  on  the  act  of 
1008,  brought  on  behalf  of  beneficiaries  nam- 
ed to  recover  damages  for  the  employe's 
death. 

This  portion  of  the  act  of  1908  has  Xtetsa 
considered  and  construed  by  the  Supreme 
Court  in  the  late  cases  of  Michigan  Central 
R.  Co.  v.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct 
192,  57  L.  Ed.  417,  decided  January  20,  1913, 
and  American  R.  Co.  y.  Didrickson,  227 
U.  S.  145,  33  Sup.  Ct  224,  67  L.  Ed.  456,  de- 
cided January  27,  1913. 

The  court  said  that  the  act  of  Congress,  in 
giving  an  action  for  the  benefit  of  certain 
members  of  the  family  of  the  decedent  was 
essentially  identical  with  the  act  known  as 
Lord  Campbell's  Act  chapter  93,  9  and  10 
Victoria.  Acts  fashioned  after  Lord  Camp- 
bell's Act  have  been  passed  in  many  states  of 
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the  Union,  and  the  rules  for  ascertaining  and 
fixing  damages  recoverable  thereunder  are 
well  settled. 

Mr.  Xlffany  collates  the  statutes  on  his 
work  on  Death  by  Wrongful  Act,  i  129  et 
seq.    He  says : 

"The  distinguishing  feature  of  Lord  Camp- 
bell's Act  and  of  acts  similar  to  It  in  respect 
to  damages  Is  that  the  damages  to  be  recov- 
ered are  solely  such  as  result  (1)  from  the 
death  (2)  to  the  persons  for  whose  benefit 
the  action  Is  given.  This  feature  Is  common 
to  all  the  acts  In  force  In  the  United  States 
with  the  following  exceptions: 

"L  The  acts  of  Iowa,  Kentucky,  Oregon, 
and  Rhode  Island,  as  construed  by  the  courts, 
provide  that  the  damages  except  in  actions 
by  parents  shall  be  such  as  result  from  the 
death  to  the  estate. 

"II.  The  acts  of  North  Carolina,  Virginia, 
and  West  Virginia,  as  construed  by  the 
courts,  provide  for  a  recovery  notwithstand- 
ing there  may  be  in  existence  no  one  of  the 
relatives  for  whose  benefit  the  action  is 
primarily  given. 

"III.  The  acta  of  Louisiana,  Mississippi, 
and  Tennessee  provide,  in  effect,  for  the  re- 
covery both  of  such  damages  as  result  to  the 
party  Injured  from  the  injury,  and  to  the 
beneficiaries  from  the  death. 

"IV.  The  act  of  Georgia  provides  that  the 
measure  of  damages  shall  be  the  full  value  of 
the  life  without  deduction  for  the  expenses 
of  deceased  had  he  lived. 

"V.  The  acts  of  Massachusetts  provide  for 
a  forfeiture  in  certain  cases  to  be  recovered 
by  indictment  A  dvll  action  may  also  be 
maintained,  under  certain  drcumstancea,  in 
which  the  damages  are  assessed  with  refer- 
ence to  the  degree  of  culpability  of  the  de- 
fendant"   Id.  t  129. 

The  act  of  Congress  contains  none  of  the 
exceptional  provisions  found  in  the  statutes 
of  some  of  the  states  noted  above,  but  as 
said  by  the  Supreme  Court: 

"First,  it  is  grounded  upon  the  original 
wrongful  injury  of  the  person ;  second,  it  is 
for  the  exclusive  benefit  of  certain  specified 
relatives;  third,  the  damages  are  such  as 
follow  from  the  deprivation  of  the  pecuniary 
oenefits  which  the  benefldaries  might  have 
reasonably  received  if  the  deceased  had  not 
died  from  his  injury.  The  pecuniary  loss  Is 
not  dependent  upon  any  legal  liability  of  the 
injured  person  to  the  beneficiary.  That  is 
not  the  sole  test  There  must  however,  ap- 
pear some  reasonable  expectation  of  pecun- 
iary assistance  or  support  of  which  they 
bave  been  deprived.  Compensation  for  such 
loss  manifestly  does  not  Include  damages  by 
way  of  recompense  for  grief  or  wounded  feel- 
iaga."  Michigan  Central  R.  Co.  v.  Vreeland, 
supra. 

The  court  again  says: 

"The  rule  for  the  measurement  of  damages 
must  differ  according  to  the  relation  between 
the  parties  plaintiff  and  the  decedent  'ac- 


cording as  the  action  is  brought  for  the  bene- 
fit of  husband,  wife,  minor  child  or  parent 
of  minor  child  for  the  loss  of  services  or  sup- 
port to  which  the  benefldary  was  legally  en- 
titled, or  Is  brought  for  the  benefit  of  a  per- 
son whose  damages  consist  only  in  the  loss 
of  a  prospective  benefit  to  which  he  was  not 
legally  entitled.' "  Tiffany's  Death  by  Wrong- 
ful Act  (2d  Ed.)  II  158,  160-2. 

The  deceased,  Robert  Shewalter,  was  an 
adult  about  26  years  of  age.  He  did  not 
live  with  his  father  at  the  time  of  his  death, 
nor  did  he  contribute  anything  to  the  support 
of  his  father,  so  far  as  the  record  shows. 
An  effort  was  made  by  counsel  for  the  rail- 
road company  below  to  ascertain  from  a 
brother  of  deceased  while  on  the  stand  what, 
contributions  deceased  liad  made  to  his 
father's  support  with  a  view  of  putting  this 
in  evidence  to  mitigate  the  recovery.  Ob- 
jection, however,  was  taken  to  this  evidence 
by  counsel  for  plaintiff  below,  and  it  was 
excluded.  So  there  is  no  evidence  in  the 
record  that  the  fiither  of  deceased  had  been 
in  the  habit  of  receiving  pecuniary  assist- 
ance or  support  from  deceased.  The  de- 
ceased was,  of  course,  under  no  legal  liability 
to  the  beneficiary,  and  the  benefldary  has 
wholly  failed  to  show  that  he  has  lost  any 
prospective  pecuniary  benefit  by  reason  of 
the  death  of  his  son. 

In  Michigan  Central  Railroad  Co.  v.  Vree- 
land, supra,  the  Supreme  Court  expressly 
approves  the  rule  for  the  measurement  of 
damages  laid  down  by  Mr.  Tiffany  In  his 
Death  by  Wrongful  Act  In  discussing  the 
measure  of  damages  to  which  a  benefldary 
is  entitled  under  Lord  Campbell's  Act  where 
the  latter  has  no  legal  daim  upon  deceased, 
and  the  loss  consists  only  In  a  prospective 
benefit  to  which  be  was  not  legally  entitled, 
as  where  the  beneficiary  sues  for  the  death 
of  an  adult  child,  this  author  says: 

"The  distinction  taken  in  the  English  cases 
has  generally  been  observed  in  the  United 
States,  that  is,  the  plaintiff  must  show  that 
the  decedent  gave  assistance  to  the  parent 
or  that  the  parent  had  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continued 
life  of  the  child.  The  proper  measure  of 
damages  Is  the  present  worth  of  the  amount 
which  it  is  reasonably  probable  the  deceased 
wonld  have  contributed  to  the  support  of 
the  parent  during  the  latter's  expectancy  of 
life  in  proportion  to  the  amount  he  was  con- 
trlbstlng  at  the  time  of  his  death,  not  ex- 
ceeding his  expectancy  of  life;  though  it 
would  seem  that  the  rule  is  not  to  be  ap- 
plied with  mathematical  strictness,  and  that 
the  Jury  may  properly  take  Into  considera- 
tion tlie  Increasing  wants  of  the  parents, 
and  the  increasing  ability  of  the  child  to  sup- 
ply them.  In  some  cases  the  evidence  has 
been  held  suffldent  to  sustain  a  finding  that 
there  was  a  reasonable  expectation  of  pe- 
cuniary benefit  although  the  evidence  fell 
short  of  showing  that  assistance  was  actual- 
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ly  rendered.  Tu  Hntchlns  y.  St  Panl  IC.  &  Ml 
Ry.  Co.  [44  Minn.  5,  46  N.  W,  79],  It  was  said 
'the  proper  estimate  can  nsnally  be  arrived 
at  wltb  approximate  accuracy  by  taking  Into 
account  the  calling  of  deceased  and  the  In- 
come derived  thereby,  his  health,  age,  talents, 
habits  of  industry,  his  success  In  Ufe  In  the 
past,  as  well  as  the  amount  of  aid  In  money 
or  services  which  he  was  accustomed  to  fur- 
nish the  next  of  kin,  and  if  the  verdict  is 
greatly  in  excess  of  this  sum  thus  arrived  at, 
the  court  will  set  it  aside,  or  cut  it  down.' " 
Tiffany's  Death  by  Wrongful  Act  (2d  Ed.)  i 
168. 

It  la  necessary  under  the  rule  laid  down 
by  the  Supreme  C!ourt,  In  order  to  entitle  the 
beneficiary  to  recover,  that  be  sliow  some 
reasonable  expectation  of  pecuniary  assist- 
ance or  support  of  which  he  has  been  de- 
prived, and  the  court  held  in  Michigan  Cen- 
tral Railroad  Co.  v.  Vreeland,  supra,  that  it 
was  error  to  permit  tbe  Jury  to  estimate  the 
value  of  a  husband's  care  and  advice  to  hla 
wlfe^  even  if  such  care  and  advice  be  con- 
sidered a  kind  of  service  from  Um  capable 
of  measurement  by  pecuniary  standard,  where 
there  was  neither  allegation  nor  evidence 
of  such  loss  of  service,  care  or  advice. 

Under  the  rule  laid  down  in  tbe  several 
cases  collected  In  TifFany's  Death  by  Wrong- 
ful Act  (2d  Ed.)  {  184,  it  is  doubtful  if  there 
is  any  sufficient  pleading  by  the  plaintiff  be- 
low to  Justify  a  recovery  in  this  case.  No 
damages  to  the  benefldary  of  this  suit  of  a 
pecuniary  nature  are  averred  in  the  dec- 
laration. Whether  such  an  averment  was 
necessary  or  not,  we  need  not  determine. 
Certain  it  is  there  is  no  proof  offered  from 
which  it  appears  that  the  plaintiff  below  had 
any  reasonable  expectation  of  pecuniary  as- 
sistance or  support  from  the  deceased.  As 
we  understand  Michigan  Central  R.  Co.  v. 
Vreeland,  supra,  such  proof  is  necessary  to 
a  recovery. 

There  being  therefore  no  evidence  upon 
which  a  recovery  in  this  case  might  be  based, 
the  motion  of  the  railroad  company  for  per- 
emptory instructions  should  have  been  sus- 
tained. The  action  of  tbe  lower  courts  in 
overruling  such  motion  is  here  reversed,  and 
the  suit  dismissed. 


FOURTH  NAT.  BANK  OP  NASHVILLE  v. 
NASHVILLE,  a  &  ST.  L.  RY.  CO. 

(Supreme  Court  of  Tennessee.    Dec.  80,  1013.) 

L  Cabbiebs    (8    69*)  — Freioht  — Delivekt 

WITHOUT  Bill  of  Ladino. 

Though  •  railroad  company  wronefully  de- 
livered grain  without  the  surrender  of  the  bill 
of  lading  as  required  by  it,  the  consignors  had 
uo  right  of  action  against  It  if  they  were  not 
injured  because  they  had  received  payment  for 
the  grain. 

[Ed.  Note.-^For  other  cases,  see  Carriers, 
Cent  Dig.  S§  217-219,  222,  228,  230,  232-239 ; 
Dec.  Dig.  §  69.*] 


2.  Cabbubs  (8  65*)— FBEiaHT— "Bnx.  or  Lad- 

IKO." 

A  "bill  of  lading"  is  not  a  negotiable  in- 
strument but  la  merely  a  contract  by  a  carrier 
to  deliver  the  goods  described  at  a  particular 
place  according  to  the  usual  course  of  trans- 
portation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  130,  168 ;   Dec.  Dig.  8  55.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  790-796.] 

3.  Cabbiebs  (8  69*)— Bnx  or  LAonra— Bora 

Fide  Tbansfzbkk. 

Complainant  bank  first  accepted  a  bill  of 
lading,  covering  a  shipment  of  grain,  and  an 
attached  draft  on  Febrnary  10th,  and  that  draft 
and  three  other  drafts  against  the  same  bill  of 
lading  were  subsequently  dishonored  and  taken 
up  by  tbe  maker,  and  when  the  fifth  draft  was 
deposited,  which  was  likewise  dishonored  and 
was  not  taken  up,  the  bill  of  lading  had  been 
issued  for  more  than  three  months.  The  grain 
covered  by  it  was  a  domestic  shipment  to  an 
adjoining  state.  Held,  in  view  of  the  stalenesa 
of  the  bill  of  lading,  that  the  bank  was  not  an 
innocent  transferee  of  the  bill  of  lading  and 
was  estopped  from  recovering  from  the  railroad 
company  for  negligently  delivering  the  grain 
without  the  surrender  of  the  bill  of  lading. 

[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  §8  170-190 ;   Dec.  Dig.  8  69.*] 

4.  Estoppel  (8  54*)— B/Qttitable  Estopfbl— 

DlLIGERCE. 

One  relying  on  an  estoppel  must  have  ex- 
ercised such  reasonable  diligence  as  the  ciicom- 
stances  require. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig,  88  128-135 ;   Dec.  Dig.  8  64.*] 

6.  Estoppel  (8  54*)— Equitable  EIstopfklt— 

Knowledge  of  Pabties. 

Where  both  parties  have  the  same  means 
of  ascertaining  the  truth,  no  estoppel  can  exist 

[Ed.  Note. — For  other  cases,  see  ESstoppel, 
Cent  Dig.  88  128-135;    Dec.  Dig.  8  64.*] 

6.  Bbtoppki.  (8  64*)— Eqititable  H1btoppki>- 

Neouoencb. 

One  who  conducts  himself  with  a  careless 
indifference  to  means  of  information  reason- 
ably at  hand  or  ignores  highly  sasplcious  cir- 
cumstances which  should  warn  oim  of  danger  or 
loss  cannot  invoke  the  doctrine  of  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  88  128-135 ;   Dec.  Dig.  8  64.*] 

7.  Estoppel  (8  62*)— Good  Faith. 

One  claiming  the  benefit  of  an  estoppel 
must  have  proceeded'  with  the  utmost  g<>od 
faith. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  88  121-125,  127 ;    Dec  Dig.  8  52.*] 

8.  Estoppel  (S  56*)— Negligence. 

If  a  ground  of  estoppel  is  btfsed  on  negli- 
gence, the  negligence  must  have  been  the  proxi- 
mate cause  of  the  conduct  of  the  complaining 
party. 

[Ed.  Note.— For  other  cases,  see  Estoppel. 
Cent  Dig.  8  142 ;   Dec.  Dig.  8  66.*] 

9.  Cabbiebs  (8  69*)— Delivebt  of  Goods — 
Bill  of  Lading — Failube  to  Requibx — 
Evidence. 

In  an  action  by  the  holder  of  a  bill  of  lad- 
ing for  damages  because  defendant  railroad 
company  surrendered  freight  without  presenta- 
tion of  the  bill  of  lading,  evidence  held  to  show 
that  such  negligence  by  the  railroad  company 
was  not  tbe  proximate  cause  of  the  bank's  loss. 
[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  Sf  217-219,  222,  228,  230,  232-239 ; 
Dec.  Dig.  8  09.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  tt  Am.  Dig.  Key-Mo.  Series  *  Rep'r  tndexas 
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Appeal  from  Cbancery  Conrt,  Davidson 
County;   John  Allison,  Jndge. 

Action  by  the  Fourth  National  Bank  of 
Nashville  against  the  Nashville,  Chattanooga 
ft  St  Louis  Railway  Company.  From  a  de- 
cree for  complainant  defendant  appeals.  Re- 
versed. 

Frank  Siemens,  SIoss  D.  Baxter,  and  Claude 
Waller,  all  of  Nashville,  for  appellant  Stokes 
ft  Stokes,  of  NashvlUe,  for  appellee. 

GREEN,  J.  This  suit  was  brought  by  the 
Fourth  National  Bank  of  Nashville  against 
the  railway  company  to  recover  from  the  lat- 
ter the  value  of  a  shipment  of  grain  made 
on  an  order  notify  bill  of  lading  by  Miller 
ft  Co.,  of  Nashville,  to  the  Santee  Cypress 
Company,  of  Ferguson,  S.  C,  which  bill  of 
lading  was  negotiated  by  the  shipper  at  com- 
plalnant  bank.  The  shipment  of  grain  was 
released  by  the  final  carrier  to  the  consignee 
without  surrender  of  the  bill  of  lading. 

The  suit  was  brought  under  the  Carmack 
Amendment  (chapter  3591,  {  7,  34  Stat  at  Li. 
684,  595  [U.  S.  Comp.  St  Supp.  1911,  p.  1307]) 
to  the  Hepburn  Act  to  hold  defendant  rail- 
way comiMiny  as  the  initial  carrier  liable  for 
the  default  of  the  Atlantic  Coast  Line,  which 
was  the  last  carrier  and  the  carrier  handling 
the  grain  to  the  point  of  its  destination. 

The  railway  company  answered  and  inter- 
posed several  defenses.  The  chancellor  ren- 
dered a  decree  In  favor  of  complainant,  and 
the  railway  company  has  appealed  to  this 
court 

Miller  ft  Co.  delivered  to  the  railway  com- 
pany at  Nashville  some  400  bags  of  oats  on 
February  10, 1910,  to  be  shipped  to  the  order 
of  consignees  at  Ferguson,  S.  C,  with  direc- 
tions to  notify  the  Santee  Cypress  Company 
at  the  latter  place.  The  railway  company  is- 
sued a  through  bill  of  lading  in  customary 
form  containing,  among  other  things,  the  fol- 
lowing stipulation:  "The  surrender  of  this 
original  order  bUl  of  lading  properly  indorsed 
shall  be  required  before  the  delivery  of  the 
property." 

On  this  same  day  Miller  ft  Go.  made  a 
draft  on  the  Santee  Cypress  Company  for 
91,041,  to  which  draft  was  attached  the  bill 
of  lading  Just  referred  to.  The  draft  was  de- 
posited on  account  of  Miller  &  Co.  in  com- 
plainant bank  and  cash  credit  was  given  to 
them  for  the  amount  thereof,  less  .026  per 
cent 

This  draft  was  dishonored  and  returned. 
Miller  &  Co.  paid  to  the  bank  the  amount  of 
the  draft  and  on  March  5,  1910,  made  anoth- 
er draft  with  this  bill  of  lading  attached  on 
the  Santee  Cypress  Company.  The  second 
draft  was  returned  and  taken  up  by  Miller  & 
Co.,  and  on  March  31,  1910,  a  third  draft 
with  the  bill  of  lading  attached  was  made  on 
the  above-mentioned  consignee.  The  third 
draft  was  also  dishonored,  and  on  April  21, 
1910,  a  fourth  draft  with  the  same  bill  of 


lading  attached  was  made  by  Miller  ft  Co.  on 
the  same  parties,  which  draft  was  returned 
unpaid.  On  May  19,  1910,  a  fifth  draft,  to 
which  was  attached  this  same  bill  of  lading, 
was  made  by  Miller  ft  Co.  on  the  eypress 
company,  and  this  draft  was  likewise  dis- 
honored. 

Upon  the  return  of  the  first  four  drafts, 
Idler  ft  Co.  made  the  amount  of  each  good 
at  the  bank.  They  had  received  cash  credit 
for  all  the  drafts,  less  discount  By  the  time 
the  fifth  draft  was  returned,  Mr.  Miller,  the 
head  of  this  concern,  had  died,  and.  his  firm 
proved  insolvent  Hence  this  suit  by  the 
bank  against  the  railway  company. 

The  grain  In  question  was  ordered  from 
Bflller  ft  Co.  by  the  Santee  Cypress  Company 
on  open  account,  and  no  authority  was  given 
to  Miller  ft  Co.  to  draw  on  the  consignee. 
When  the  shipment  arrived  at  Ferguson,  S. 
C,  there  appeared  to  be  a  shortage  in  it  On 
March  14th,  however,  a  check  was  sent  to 
Miller  ft  Co.  by  the  cypress  company  for  the 
amount  of  the  consignment,  less  the  short- 
age, and  the  cypress  company  having  credit 
with  the  agent  of  the  railroad  company  at 
Ferguson,  S.  C,  the  latter  released  the  grain, 
on  explanation  that  it  had  been  paid  for, 
without  the  surrender  of  the  bill  of  lading. 
The  shortage  in  question  was  made  good  by 
Bflller  &  Co.,  and  on  April  27th  the  cypress 
company  sent  a  check  for  the  balance  of  this 
order. 

So  that  on  May  19,  1910,  when  the  draft 
with  the  bill  of  lading  here  sued  on  was  last 
deposited  in  complainant  bank,  the  grain  rep- 
resented by  the  bill  of  lading  had  been  some 
time  delivered  to  the  consignee,  and  the  8hli>- 
per  had  been  paid  therefor. 

At  this  time  the  consignors  had  no  dalm 
whatever  against  the  railway  company  by 
reason  of  their  possession  of  this  bill  of  lad- 
ing. Proper  delivery  had  been  made  of  the 
grain  shipped,  and  the  consignors  had  been 
paid  for  the  same.  While  consignors  held 
the  biU  of  lading,  its  surrender  to  thie  rail- 
way company,  so  far  as  they  were  concerned, 
at  this  time  would  have  been  merely  a  mat- 
ter of  ceremony.  This  is  pointed  out  in  Witt 
ft  Watkins  v.  Railroad,  99  Tenn.  442,  41  S. 
W.  1064. 

[1]  Although  the  railway  company  breach- 
ed its  duty  In  delivering  this  grain  without 
the  surrender  of  the  bill  of  lading,  no  damag- 
es resulted  to  the  consignors  by  reason  of 
this  breach,  for  they  had  received  payment 
for  their  grain.  The  consignors  had  no  right 
of  action  or  Just  claim  against  the  railway 
whatever. 

There  is  some  conflict  of  authority  as  to  the 
rights  of  an  Innocent  transferee  of  a  bill  of 
lading,  fraudulently  negotiated,  after  there 
has  been  a  delivery  of  the  goods.  It  is  not 
necessary  to  review  these  authorities  here, 
owing  to  the  peculiar  drctmistances  of  this 
case. 
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[2]  A  biU  of  lading  is  not  a  negotiable  in- 
strument, but,  if  thia  one  ahould  be  treated 
aa  such,  there  could  be  no  recovery  by  tbe 
bank  In  thla  case.  For  If  this  bill  of  lading 
be  considered  aa  negotiable,  it  was  "past 
due"  at  the  time  it  was  last  transferred  to 
the  bank.  A  bill  of  lading  is  a  contract  or 
undertaking  on  the  part  of  a  carrier  to  de- 
liver the  goods  therein  described  at  a  partic- 
ular place,  subject  to  the  conditions  therein 
contained,  according  to  the  usual  course  of 
transportation.  This  bill  of  lading  was  dat- 
ed February  10,  1910.  It  covered  a  shipment 
from  Nashville  to  a  point  in  a  neighboring 
state,  and  in  ordinary  course  of  carriage  such 
shipment  was  due  to  be  delivered  long  prior 
to  May  19,  1910,  the  date  upon  which  said 
bill  of  lading  was  last  negotiated. 

But,  as  said  above,  a  bill  of  lading  is  not 
a  negotiable  instrument,  and  the  rights  of 
the  i)artles  are  not  to  be  determined  by  the 
application  of  rules  coatroUlng  the  transfer 
of  commercial  paper. 

The  cases  which  declare  a  carrier  liable  to 
the  bona  fide  holder  of  a  bill  of  lading  fraud- 
ulently negotiated,  after  delivery  of  the  con- 
signment, proceed  on  the  theory  of  estoppeL 
They  rest  on  the  principle  that,  where  one 
of  two  innocent  parties  must  suffer,  he,  by 
whose  fault  the  loss  was  occasioned,  must 
bear  it  It  is  said  that  when  a  carrier  is- 
sues a  bill  of  lading,  a  symbol  of  property, 
undertaking  to  deliver  such  property  to  the 
holder  thereof,  it  is  liable  to  one  who  ac- 
quires this  bill  of  lading  for  value,  if  it 
has  made  delivery  to  another,  even  to  the 
consignee,  without  the  surrender  of  the 
bill  of  lading,  but  leaving  same  outstanding, 
and  a  loss  is  thereby  occasioned  to  an  inno- 
cent transferee.  Merchants',  etc.,  Bank  ▼. 
Railroad  Co.,  102  Md.  573,  63  AtL  108;  Mid- 
land National  Bank  v.  Railway  Co.,  132  Mo. 
492,  33  S.  W.  621,  63  Am.  St.  Bep.  605 ;  Ratzer 
V.  Railway  Co.,  64  Minn.  245,  66  N.  W.  988, 
68  Am.  St  Rep.  630 ;  Railway  Co.  t.  John- 
son, 46  Neb.  57,  63  N.  W.  144,  60  Am.  St  Rep. 
640;  HutCheson  on  Carriers,  voL  1,  {  182. 

[8]  Is  the  complainant  bank  an  innocent 
transferee,  and  is  it  entitled  to  recover  in 
this  case? 

We  think  not  Applying  familiar  principles 
of  the  law  of  estoppel,  the  bank  must  be  de- 
nied relief  ber^n. 

[4,1]  A  party  setting  up  an  estoppel  is 
bound  to  the  exercise  of  reasonable  dili- 
gence— such  diligence  as  the  circumstances 
of  the  case  require.  Moore  v.  Bowman,  47 
N.  H.  494.  This  rule  is  probably  the  founda- 
tion of  the  other  rule  that  where  both  par- 
ties have  the  same  means  of  ascertaining  the 
truth,  there  can  be  no  estoppel.  Crabtree  v. 
Bank,  108  Tem.  483,  67  S.  W.  797,  and 
Brant  v.  Va.  Coal,  etc.,  Co.,  93  U.  S.  326, 
23  U  Ed.  927. 

[I]  That  is  to  say,  if  a  party  decides  upon 
a  matter  or  determines  his  course  with  a 
careless  indifference  to  means  of  informa- 


tion reasonably  within  his  reach,  or  tf  be  is 
heedless  of  drcumstancea  highly  suspicionB 
and  sufficient  to  warn  him,  he  will  not  be 
entitled  to  complain  and  invoke  estoppeL 

[7]  To  hold  that  one,  who  shuts  bis  e^ea 
and  disregards  danger  signals  flaunted  be- 
fore his  view,  is  an  innocent  party,  entitled 
to  invoke  the  doctrine  of  equitable  estoppel, 
would  be  to  encourage  fraud.  A  person  who 
so  conducts  himself  scarcely  acts  In  good 
faith,  and  it  is  well  settled  that  a  party  must 
proceed  in  the  utmost  good  faith  to  claim 
the  benefit  of  an  estoppeL  16  Cfc  747,  and 
cases  there  dted. 

Beferrlng  again  to  the  facts  heretofore  set 
out,  complainant  bank  first  took  this  MU  of 
lading  and  a  draft  for  the  value  of  the  grain 
February  lOtb.  This  draft  was  dishonored, 
and  likewise  three  other  drafts  with  the 
same  bill  of  lading  were  dishonored  before 
the  final  draft  was  negotiated.  At  the  time 
the  fifth  draft  was  deposited,  this  bill  of 
lading,  covering  a  domestic  shipment,  was 
more  than  three  months  old.  It  was  stale 
It  had  previously  passed  Oaoaga  the  bank's 
hands  four  times.  The  period  during  whb^ 
this  grain  should  have  been  transported  and 
delivered  in  ordinary  course  of  business  bad 
long  since  expired.  The  bank  should  have 
known  that  something  was  wrong.  It  should 
have  made  some  inquiry  as  to  this  collateral 
before  taking  it  for  the  fifth  time,  if  it  ex- 
pected to  be  protected  as  an  innocent  holder. 
^e  transaction  of  making  five  drafts  on  the 
same  bill  of  lading  was  out  of  the  ordinary 
and  so  unusual  as  to  excite  suspicion  and  to 
require  investigatton.  The  bank  has  been  so 
negligent  and  remiss  in  thla  .matter  as  to 
deprive  It  of  the  status  of  an  innocent  trans- 
feree and  to  compel  the  court  to  rebuff  tiie 
effort  to  obtain  an  equitable  estoppel  In  Us 
behalf. 

[I]  Another  principle  Is  that,  when  an 
estoppel  is  sought  to  be  based  on  negligence, 
such  negligence  must  be  the  proximate  cause 
of  leading  the  complaining  party  into  the 
mistake.    16  Cyc.  772,  and  cases  dted. 

[9]  While  the  carrier  was  of  course  ne^- 
gent  in  delivering  this  grain  without  requir- 
ing the  surrender  of  the  bill  of  lading,  we 
hardly'  think  such  negligence  was  the  proxi- 
mate cause  of  the  bank's  loss  in  this  caae. 
It  is  fairly  inferable  from  this  record  that 
the  bank  received  these  drafts  from  the  con- 
signors and  gave  the  latter  cash  credit  there- 
for more  by  reason  of  the  standing  and  cup- 
posed  responsibUlty  of  the  consignors  than 
upon  the  faith  of  the  bill  of  lading.  The  tes- 
timony of  a  bank  official  in  this  record  shows 
that  the  account  of  AQiler  &  Co.  was  very 
satisfactory,  and  that  they  enjoyed  good 
credit  at  the  bank.  Every  time  one  of  theae 
drafts  was  deposited  by  Miller  ft  Co.  and 
credited  to  their  account,  the  bank  made  a 
profit  of  about  |2.60. 

Had  this  credit  to  Miller  &  Ga  been  extend- 
ed solely  or  principally  on  the  faith  of  the 
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bill  of  lading,  it  Is  more  than  likely  that 
the  bauk  would  have  lefused  further  credit 
thereon  when  the  flist  or  second  draft  was 
dishonored.  The  drafts  were  cashed,  as  we 
think,  rather  on  the  Individual  credit  of  Mill- 
er &  Co.  than  on  the  faith  of  this  bill  of  lad- 
ing. Consequently  the  bank's  mistake  as  to 
the  credit  of  Miller  &  Co.  proximately  occa- 
sioned its  loss  and  not  reliance  upon  tha  blU 
of  lading. 

Other  Interesting  questions  are  presented 
In  the  case  respecting  the  application  of  the 
Carmack  Amendment  to  these  facta  We  do 
not,  however,  find  it  necessary  to  consider 
them  in  this  opinion,  Inasmuch  as  we  must 
dismiss  this  blU  for  the  reasons  heretofore 
stated.  The  decree  of  the  chancellor  will  be 
reversed. 


FINE  et  aL  ▼.  LASATEB  et  aL 

(Supreme  Court  of  Arkansas.     Dec.  8,  1913.) 

1.  Deeds  (|  61*)— Dhuvebt— DEPOsrr  fob  De- 
UTXBT  oir  Obaktob's  Death. 

An  owner  of  land  executed  a  deed  thereto 
to  his  daughter,  reciting  that  it  was  in  consid- 
eration of  the  support  of  himself  and  his  wife  for 
life,  and  delivered  it  with  an  indorsement  stat- 
ing that  it  was  to  be  delivered  to  his  daughter's 
husband  after  his  death,  to  an  officer  of  a  bank, 
with  instructions  to  deliver  It  to  the  son-in-law 
after  his  death.  The  daughter  knew  the  terms 
of  the  deed  and  accepted  them,  and  in  compliance 
therewith  cared  for  her  father  and  mother  until 
the  father's  death,  and  thereafter  continued  to 
care  for  the  mother.  The  father  never  by  word, 
or  act,  showed  that  he  was  dissatisfied  with  hav- 
ing executed  the  deed,  or  attempted  to  exercise 
any  control  or  dominion  thereover,  and  always 
referred  to  the  place  as  his  daughtei^s,  and  told 
various  persons  that  he  had  deeded  it  to  her. 
Seld,  that  the  deed  was  in  escrow,  or  was  in 
the  nature  of  an  escrow,  and,  having  been  re- 
corded by  the  son-in-law  after  the  father's  death, 
would  not  be  canceled  as  a  cloud  on  the  heir's 
title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  140,  141;  Dec.  Dig.  {  6L*] 

2.  Deeds    (S    17*)  — OoNsioERATioir  — Aobeb- 

XKNTB  TO  SxTPPOBT. 

An  agreement  upon  the  part  of  a  grantee  to 
support  the  grantor  during  his  lifetime  is  a 
suflQcient  consideration  for  a  deed  conveying 
land. 

VEA.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  Si  26-87;  Dec  Dig.  %  17.*] 

8.  Deeds    (J    61*)— Dkliveby— Deposit    fob 
Dbuvbbt  on  Gbantob's  Death. 

Whether  the  delivery  of  a  deed  to  a  third 
par^,  to  be  delivered  by  him  to  the  grantee  aft- 
er tne  grantor's  death,  is  to  be  deemed  a  pres- 
ent delivery  is  generally  a  question  of  fact,  de- 
pending on  the  conduct  and  intention  of  the 
parties  to  the  transaction. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent 
T>ig.  §S  140,  141;   Dec  Dig.  S  61.*] 

4.  Dbeds  (t  61*)— Dkuvbbt— Deposit  iob  Db- 
uvebt  on  Gbantob's  Death. 

EV>r  the  delivery  of  a  deed  to  a  third  p«uty, 
to  be  delivered  by  him  to  the  grantee  after  the 
grantor's  death,  to  constitute  a  present  delivery, 
the  grantor  most  deliver  it  for  tne  grantee's  use, 
and    in  some  way  express  such  intention,  and 


must  part,  both  with  the  possession  of  the  deed, 
and  with  all  dominion  and  control  thereover. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  ii  140,  141 ;  Dec  Dig.  |  61.*] 

Appeal  from  Crawford  Chancery  Court; 
J.  y.  Bourland,  Chancellor. 

Suit  by  Mattie  Fine  and  others  against 
AnnaUza  Lasater  and  others.  From  a  de- 
cree dismissing  the  complaint,  plalntlfls  ap- 
peal.   Affirmed. 

Sam  Doit  Bell,  of  Van  Bnren,  for  appel- 
lanta  HIU,  Brlzzolara  &  Fltzhugh,  of  Ft 
Smith,  for  appellees.  * 

HART,  3.  Appellants  Instltnted  this  suit 
in  the  chancery  court  against  appellees,  and 
their  complaint  alleges,  in  substance,  that 
they,  as  well  as  appellee  AtitimUm  liasater, 
are  the  heirs  at  law  of  E.  B.  Bryant  de- 
ceased ;  that  during  his  lifetime,  B.  B.  Bry- 
ant executed  and  acknowledged  a  deed  to  a 
tract  of  land  owned  by  him  to  Annallza  La- 
sater;  that  said  deed  was  never  delivered 
to  the  grantee,  but  was  wrongfully  obtained 
by  her,  after  the  grantor's  death,  and  placed 
on  record.  The  prayer  of  the  complaint  la 
that  the  deed  be  canceled  as  a  cloud  upon 
their  title,  and  that  the  lands  embraced  In 
the  deed  be  partitioned  among  the  heirs  of 
B.  B.  Bryant,  deceased,  according  to  their 
respective  Interests.  The  deed  was  a  war- 
ranty deed  in  common  form,  and  was  exe- 
cuted on  the  19th  day  of  February,  1908,  and 
purported  to  convey  to  the  grantee,  Annallza 
Lasater,  a  tract  of  land  which  Is  admitted  to 
be  worth  $8,000.  The  deed  recites:  "That 
we,  E.  B.  Bryant  and  Julia  A  Bryant,  his 
wife,  for  and  In  consideration  of  the  sum  of 
taking  care  of  us,  E.  B.  Bryant  and  Julia  A 
Bryant,  during  our  natural  lives  to  us  paid 
by  Annallza  Lasater ;  said  Annallza  Lasater 
to  keep,  and  to  care  for  E.  Bt,  Bryant  and  Julia 
A  Bryant  during  our  natural  lives  did  hereby, 
grant,  bargain,  sell  and  convey  unto  the  said 
Annallza  Lasater  and  unto  her  heirs  and  as- 
signs forever,  the  following  lands  lying  In  the 
cotmty  of  Crawford,  and  state  of  Arkansas, 
to  wit"  The  deed  was  written  by  J.  W. 
Storie,  a  justice  of  the  peace,  and  aclmowl- 
edged  by  B.  B.  Bryant  and  his  wife,  Julia 
A.  Bryant,  and  was  left  in  the  possession  of 
E.  B.  Bryant  About  four  days  after  this, 
Mr.  Bryant  went  to  the  office  of  Mr.  Storie 
and  made  his  will.  He  placed  the  will  and 
the  deed  In  an  envelope,  and  wrote  thereon: 
"Deliver  to  N.  A.  Lasater  at  my  death. 
[Signed]  B.  B.  Bryant"  He  carried  the  en- 
velope and  delivered  It  to  the  assistant  cash- 
ier of  the  bank  of  Mulberry,  with  Instruc- 
tlon&  to  deliver  it  to  N.  A.  Lasater  after  his 
death. '  After  he  died,  the  envelope  was  de- 
livered to  N.  A  Lasater  who  opened  it,  took 
the  deed  out,  and  placed  it  upon  record. 

J.  W.  Storie  testified  that  E.  B.  Bryant, 
Julia  Bryant,  his  wife,  and  Annallza  Lasater 
were  all  present  in  the  room  when  the  deed 


•For  other  cas«e  ■••  sun*  toplo  sad  sactlvi  NTTMBBB  In  Ow.  Dtg.  *  Am.  0!g.  Kej-No.  Sarlw  &  Rap'r  Indazw 
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was  ezecnted;  that  he  left  the  deed  there 
after  It  was  ezecnted,  and  no  further  refer- 
ence was  made  to  It;  that  he  remained 
with  them  for  about  a  half  an  hour,  engaged 
in  social  conversation;  that  he  was  a  fre- 
quent visitor  in  the  homes  of  the  Lasaters, 
and  that  Mr.  Bryant  and  his  wife  contlnaed 
to  live  with  them  until  his  death;  and  that 
the  relation  between  the  parties  always 
seemed  pleasant 

Mr.  Bryant  was  79  years  of  age  when  he 
died.  The  cashier  of  the  bank  testified  that 
he  did  not  know  what  tt^e  enveloi)e  contained, 
but  that  Mr.  Bryant  delivered  It  to  him  and 
Instructed  blm  to  deUver  it  to  N.  A.  Lasater 
after  his  death ;  that  In  accordance  with  his 
custom  he  deposited  the  envelope  In  a  box 
with  the  letter  "B"  on  It,  which  contained 
papers  belonging  to  Mr.  Bryant  and  other 
customers  whose  names  began  with  B ;  that 
Mr.  Bryant  never  thereafter  asked  to  see 
the  envelope  or  exercised  any  control  over 
It;  that  after  Mr.  Bryant's  death,  the  en- 
velope was  delivered  to  N.  A.  Lasater  who 
opened  It  and  found  that  It  contained  the 
deed  in  question,  and  also  Mr.  Bryant's  will. 

Mrs.  Mattle  Fine,  one  of  appellants,  stated 
that  she  was  a  daughter  of  Mr.  Bryant,  and 
that  some  time  during  the  year  before  he 
died  her  father  told  her  that  It  was  not  re- 
corded that  Annallza  Lasater  would  get 
everything  he  had,  and  that  If  things  did  not 
go  to  suit  him  the  i)apers  could  be  easily '  de- 
stroyed. The  wife  of  the  grandson  of  Mr. 
Bryant  testified  that  she  was  present  and 
heard  this  conversation. 

Julia  Bryant,  the  wife  of  B.  B.  Bryant,  tes- 
tified: "My  husband,  my  daughter,  Annallza 
Lasater,  and  myself  were  all  present  when 
the  deed  in  question  was  executed.  My 
daughter  knew  the  terms  of  the  deed,  and 
knew  that  the  property  was  being  conveyed 
to  her  in  consideration  of  her  taking  care  of 
Mr.  Bryant  and  myself.  She  agreed  to  the 
terms  of  the  deed.  Mr.  Bryant  told  me 
that  he  had  deposited  the  deed  in  the  bank 
to  hold  for  our  daughter,  Annallza  Lasater. 
My  husband  and  I  resided  at  the  home  of  our 
daughter  from  the  time  the  deed  was  execut- 
ed, on  the  19th  day  of  February,  1908,  until 
the  date  of  his  death,  on  the  6th  day  of 
August,  1912.  Daring  all  this  time,  and  for 
several  years  prior  thereto,  my  daughter 
took  care  of  us  and  gave  us  every  attention 
that  we  needed.  I  still  reside  with  my 
daughter,  and  intend  to  remain  with  her 
as  long  as  I  live.  She  is  my  only  child; 
the  other  heirs  of  Mr.  Bryant  being  children 
by  his  first  vrtfe." 

Annallza  Lasater  testified:  "I  was  present 
at  the  time  when  the  deed  in  controversy 
from  my  parents  was  executed  to  me.  I 
knew  that  the  deed  was  made  in  considera- 
tion of  my  taking  care  of  my  father  and 
mother  during  their  natural  lives,  and  I  ac- 
cepted these  terms.  My  father  and  mother 
had  been  living  with  me  for  several  years 
before  the  deed  was  executed,  and  continued 


to  live  with  me  np  to  the  date  of  my  father's 
death.  My  mother  still  lives  with  me,  and  I 
intend  to  take  care  of  her  until  she  dies. 
It  was  at  one  time  thought  that  my  &ther 
had  cancer,  but  he  got  better  of  that  before 
he  died.  I  gave  him  and  mother  every  care 
and  attention  that  could  be  bestowed  upon 
them,  and  intend  to  continue  to  do  so  in  re- 
gard to  my  mother  until  her  death.  I  knew 
that  the  deed  was  placed  in  the  bank  for  me." 

"N.  A.  Lasater,  the  husband  of  AnnsllTa 
lasater,  testified  that  he  was  told  about  the 
execution  of  the  deed  and  its  tmns,  and 
agreed  to  the  same;  that  the  envelope  con- 
taining the  deed  and  Bfr.  Bryant's  will  was 
delivered  to  him  after  Mr.  Bryant  died,  and 
that  he  filed  the  deed  for  record;  that  he 
was  also  named  as  executor  of  the  will. 

Two  other  witnesses  testified  that  were  well 
acquainted  with  B.  B.  Bryant,  and  that  he 
told  them  he  had  executed  a  deed  to  his 
daughter  Annallza  Lasater  to  the  land  in 
controversy,  and  that  he  had  idaoed  the  deed 
in  the  bank  of  Mulberry,  and  tliat  the  bank 
was  holding  it  for  his  daughter. 

By  the  terms  of  the  will,  certain  spedflc 
bequests  were  made  to  the  children  of  Mr. 
Bryant,  other  than  Annallga  Lasater,  and 
the  amount  of  these  bequests  more  than 
absorbed  his  remaining  estate.  The  chancel- 
lor found  in  favor  of  appellees,  and  the  com- 
plaint was  dismissed  for  want  of  equity. 
The  case  is  here  on  appeal. 

[1]  Counsel  for  appellees  seek  to  nphold 
the  decree  on  the  ground  that  the  deed  was 
in  escrow,  or  was  a  deed  as  in  the  nature 
of  an  escrow.  In  the  case  of  Masters  v. 
Clark,  89  Ark.  191,  116  S.  W.  186,  the  court 
said:  '^o  constitute  an  Instrument  an  es- 
crow, It  is  absolutely  necessary  that  the  de- 
posit of  it  should  be  irrevocable;  that  Is, 
that  when  the  Instrument  is  placed  in  the 
hands  of  the  depositary.  It  should  be  intend- 
ed to  pass  beyond  the  control  of  the  grantor 
for  all  time,  and  that  he  should  actually  lose 
the  control  of  and  dominion  over  the  Instru- 
ment ;  for,  In  case  the  deposit  is  made  in  fur- 
therance of  a  contract  between  the  parties, 
the  contract  must  be  so  complete  that  it  re- 
mains only  for  the  grantee  or  obligee,  or 
another  person  to  iterform  the  required  con- 
dition, or  for  the  event  to  happen,  to  have 
the  instrument  take  effect  according  to  its 
import'  16  Cyc.  568,  and  cases  dted;  1 
Am.  ft  Bug.  Encyclopedia  of  Law  (2d  Ed.) 
336." 

In  the  case  of  Foster  t.  Mansfield,  3  Mete. 
(Mass.)  412,  87  Am.  Dea  164,  Shaw,  Chief 
Justice,  speaking  for  the  court,  said: 
"Whether,  when  a  deed  is  executed,  and 
not  Immediately  delivered  to  the  grantee, 
but  handed  to  a  stranger,  to  be  delivered  to 
the  grantee  at  a  future  time,  it  is  to  be  con- 
sideretd  as  the  deed  of  the  grantor  present- 
ly, or  as  an  escrow,  is  often  matter  of  some 
doubt;  and  it  will  generally  depend  rather 
on  the  words  used  and  the  purposes  express- 
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ed  than  apon  the  name  which  the  parties 
give  to  the  Instroment  Where  the  future 
delivery  Is  to  depend  upon  the  payment  of 
money,  or  the  performance  of  some  other 
condition,  It  will  be  deemed  an  escrow. 
Where  it  Is  merely  to  await  the  lapse  of  time, 
or  the  happening  of  some  contingency,  and 
not  the  performance  of  any  condition.  It  wlU 
be  deemed  the  j^ntor's  deed  presently. 
Still  it  will  not  take  effect  as  a  deed  nntU 
the  second  delivery ;  but  when  thus  deliver- 
ed, it  will  take  effect  by  relation,  from  the 
first  delivery.  Bnt  this  distinction  is  not 
now  very  material,  because  where  the  deed 
is  delivered  as  an  escrow,  and  afterwards, 
and  before  the  second  delivery,  the  grantor 
becomes  Incapable  of  making  a  deed,  the 
deed  shall  be  considered  as  taking  effect  from 
the  first  delivery,  in  order  to  accomplish 
the  intent  of  the  grantor,  which  would  other- 
wise be  defeated  by  the  intervening  Inca- 
pacity." 

[2]  Tested  by  this  rule,  we  think  the  con- 
tention of  counsel  for  appellees  is  correct. 
An  agreement  upon  the  part  of  the  grantee 
to  support  the  grantor  during  his  lifetime 
is  a  sufficient  consideration  for  a  deed  con- 
veying land.  Boyd  v.  Uoyd,  86  Ark.  169, 
UO  S.  W.  696. 

The  testimony  on  the  part  of  appellees 
shows  that  appellee  Annaliza  Lasater  knew 
the  terms  of  the  deed,  and  accepted  them. 
In  compliance  therewith,  she  did  take 
care  of  her  father  and  mother  for  over  four 
years,  ontil  her  father  died,  and  is  continu- 
ing to  take  care  of  her  mother  until  her 
death.  Both  she  and  Mrs.  Bryant  testified 
that  her  father  told  her  that  the  bank  was 
holding  the  deed  for  her.  Mrs.  Bryant  tes- 
tified that  she  was  stUl  living  with  her 
daughter,  and  intended  to  do  so  until  her 
death,  and  that  she  was  satisfied  that  the 
deed  should  be  delivered  to  her  daughter. 
Thus  it  will  be  seen  that  appellee  had  sub- 


stantially performed  the  condition  in  the 
deed,  and  the  delivery  to  her  was  not  wrong- 
ful. 

[3]  Whether,  in  a  given  case,  the  delivery 
of  a  deed  to  a  third  party  to  be  delivered 
by  him  to  the  grantee  after  the  grantor's 
death  is  to  be  deemed  a  delivery  in  preesenti 
or  not  is  generally  a  question  of  fact,  de- 
pending on  the  conduct  and  intention  of  the 
parties  to  such  transactions.  Battle  v.  An- 
ders, 100  Ark.  427,  140  S.  W.  693,  and  cases 
dted. 

[4]  The  grantor  must  deliver  the  deed  to  a 
third  person  for  the  use  of  the  grantee,  and 
In  some  way  express  his  intention  to  that 
effect;  and  at  the  time  of  such  delivery  to 
the  third  person,  he  must  part  both  with  the 
possession  of  the  deed  and  with  all  dominion 
and  control  over  it.  We  think  that  under 
the  facts  shown  in  the  case  at  bar,  the 
chancellor  did  not  err  in  holding  that  the 
delivery  of  the  deed  to  the  cashier  of  the 
bank  was,  in  effect,  the  present  delivery  of 
it  to  be  held  by  the  bank  for  the  benefit 
of  appellee  Annaliza  Lasater.  The  testi- 
mony on  the  part  of  appellees  shows  that 
the  grantee  in  the  deed  was  present  when  it 
was  executed,  knew  its  terms,  and  accepted 
them.  The  grantor  told  his  wife  and  his 
daughter,  the  grantee  in  the  deed,  that  he 
would  place  it  in  the  bank  to  be  delivered  to 
the  grantee  after  his  death.  He  lived  for 
over  four  years  after  this  time  at  the  home 
of  the  grantee,  and  never,  by  word  or  act, 
showed  that  be  was  dissatisfied  with  having 
executed  the  deed,  nor  did  he  ever  attempt 
to  exercise  any  control  or  dominion  over  the 
deed.  He  always  referred  to  the  place  con- 
veyed by  the  deed  as  being  his  daughter's, 
and  told  various  persons  that  he  had  deeded 
the  place  to  his  daughter.  Under  these  cir- 
cumstances, we  do  not  think  the  finding  of 
the  chancellor  can  be  disturbed  on  appeal 

The  decree  wUl  be  afllrmed. 
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In  re  NINETEENTH  STREET  IN  KANSAS 
CITY. 

KANSAS    OITZ    t.    MASTIN    REALTY    & 

MINING  CO.  et  ai. 
(Sapreme  Court  of  Missoari.     Dec  24,  ISIS.) 

1.  BviDENCS  (I  242*)— Widening  or  STHErr— 

ABSESSMBNT    of    BXNBriTS    AND    Dauaoes^ 

Waives  or  Ebbob. 

Where  a  property  owner's  authorized  agent, 
appearing  in  hia  stead,  testified  in  condemna- 
tion proceedings  that  the  owner  would  be  sat- 
isfied with  the  assessment  to  be  made  tK>  long 
as  the  benefits  did  not  exceed  the  damages,  an 
assessment  made  by  the  Jury  on  a  basis  more 
'  favorable  to  the  owner  than  such  testimony  au- 
thorized, could  not  be  disturbed  on  appeal, 
though  disproportionate  to  assessments  against 
other  property. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  219;    Dec.  Dig.  |  242.«] 

2.  Evidence  (|  242*)— Tebtimont  oi  Agent— 
Binding  Eftect. 

Where  a  proi>ert^  owner  authorised  an 
agent  to  represent  him  in  condemnation  proceed- 
ings, he  was  bound  by  the  agent's  testimony 
that  his  principal  would  be  satisfied  with  the 
assessment  so  long  as  the  benefits  did  not  ex- 
ceed the  damages,  though  such  agent  exceeded 
or  misconceived  lus  instructions. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  219;   Dec.  Dig.  {  242.*] 

Woodson,  J.,  dissenting. 

En  Banc.  Appeal  from  Circuit  Oonrt, 
Jackson  County;   W.  O.  Thomas,  Judge. 

Condemnation  proceedings  by  Kansas  City 
against  the  Mastln  Realty  &  Mining  Com- 
pany and  others.  From  the  judgment,  de- 
fendant named  appeals.    Afilrmed. 

This  is  a  condonnatlon  proceeding  ander 
an  ordinance  of  Kansas  City  for  the  widen- 
ing of  Nineteenth  street  between  specified 
limits.  Proper  steps  were  taken  In  the  dr- 
colt  ooart  as  prescribed  by  the  charter  of 
said  dty,  and  a  Jury  called  to  assess  the  re- 
spective benefits  and  damages  of  the  owners 
of  the  property  lying  within  the  benefit  dis- 
trict, who  returned  their  verdict  on  the  25th 
of  October,  1912.  On  the  trial  the  evidence 
showed  that  15  feet  of  the  south  side  of 
Nineteenth  street  (running  east  and  west) 
were  taken  for  the  distance  of  three  blocks, 
in  order  to  widen  it  according  to  the  ordi- 
nance; that  appellant  owned  the  entire 
frontage  on  both  sides  of  one  of  the  three 
blocks  to  be  widened,  being  the  distance  be- 
tween McGee  street  and  Grand  avenue.  The 
amoont  of  damage  assessed  the  appellant  was 
$38,(XX),  and  It  was  charged  as  benefits  in 
the  sum  of  $37,617.69.  The  only  part  taken 
by  appellant  during  the  trial  was  the  fol- 
lowing testimony  given  by  bis  employe  Isaac 
Tempofsky.  "Q.  What  property  Is  it  you  rep- 
resent? A.  All  of  block  89,  Mastin's  subdi- 
vision. AU  we  have  to  say  in  the  case  Is,  we 
think  the  benefits  should  not  exceed  the 
damages.  That  Is  about  all  there  is  to  say, 
as  we  own  on  both  sides  of  the  street  CroBs- 
examlnatlon  by  Mr.  Cooper:  Q.  That  Is  the 


attitude  of  the  owners  of  tbe  Blastin  prop- 
erty— ^that  if  it  is  an  offset,  tlie  damages  and 
benefits  be  equal,  they  are  satisfied?  A.  Yes, 
sir.  Q.  Do  the  owners  of  your  property 
think  ,this  is  a  general  benefit  to  the  neigh- 
borhood and  to  the  property?  A.  Yes,  sir." 
After  the  verdict  aK>eilant  duly  moved  for  a 
new  trial,  and  was  allowed  10  days  there- 
after to  file  affidavits  in  support  Within 
said  time  two  unsworn  statements  In  the 
form  of  affidavits  were  filed  by  api)ellant,  the 
one  signed  by  its  president,  the  other  signed 
by  its  agent  Isaac  Tempofsky.  In  snbstance, 
Mastln  stated  that  his  company  owned  cer- 
tain property  on  Nineteenth  street  within  the 
locality  where  it  was  to  be  widened ;  that  he 
favored  the  widening  of  the  street,  and  un- 
dertook to  express  his  views  to  Isaac  Tem- 
pofsky an  employe  of  his  company ;  that  be- 
ing out  of  the  dty  be  did  not  appear  as  a 
witness  himself;  that  the  testimony  given 
by  Tempofsky  is  not  in  harmony  "vvith 
what  affiant  purposed  touching  the  widening 
of  said  street,"  adding,  "Mr.  Tempofsky's  tes- 
timony was  that  I  would  be  satisfied  as 
long  as  the  benefits  did  not  exceed  the  dam- 
ages, or  vice  versa,  but  he  did  not  intend  to 
mean  on  my  benefits  or  my  damages,  but  of 
the  entire  property  taken,  and  referring  also 
to  the  entire  benefits  and  damages."  He 
further  complained  that  the  verdict  of  the 
Jury  would  cause  him  to  lose  $3,500  after 
having  donated  the  property  for  the  widening 
of  the  street,  and  tliat  said  amount  of  $3,500 
should  have  been  allowed  him  as  damages 
for  reconstruction.  The  statement  of  Mr. 
Tempofsky  la,  to  wit: 

"In  the  Circuit  Court  of  Jadcson  County, 
Missouri,  at  Kansas  City.  N.  68513.  In  the 
Matter  of  the  Opening  and  Widening  of 
Nineteenth  Street  from  the  East  line  of 
Maine  Street  to  the  West  line  of  McGee 
Street  State  of  Missouri,  County  of  Jack- 
son— ss.:  Isaac  Tempofsky,  being  first  duly 
sworn,  says:  I  am  the  agent  of  the  Mastln 
Realty  A  Mining  Company,  and  testified  be- 
fore the  Jury  having  under  consideration  the 
widening  of  Nineteenth  street  Kansas  City, 
Mo.  I  have  read  the  affidavit  of  T.  H.  Mas- 
tln, filed  herein,  and  am  familiar  with  the 
contents  of  the  same.  That  it  was  my  pur- 
pose in  testifying  before  the  Jury  to  express 
the  thought  as  contained  In  Mr.  Mastin's  affi- 
davit, and  if  the  Jury  got  a  different  im- 
pression I  certainly  misstated  myself,  or  the 
Jury  misconstrued  by  testimony.  Mr.  Mastln 
had  instructed  me  to  do  all  that  I  could  to 
assist  in  the  enterprise  of  widening  said 
street,  but  he  certainly  did  not  authorize  me 
to  give  the  company's  proi)erty  away  with 
such  liberality  as  has  been  done  In  the  Jury's 
verdict    [Signed]    Isaac  Tempofslcy. 

"Subscribed  and  sworn  to  before  me  this 
29th  day  of  November,  1912.    Bfy  commission 

expires ,  191 — .    ,  Notary 

Public,  Jackson  0>.,  Mo." 
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The  motion  for  new  ttlal  was  overruled 
and  this  appeal  is  only  prosecuted  by  Mastln 
Bealty  &  Mining  Company.  Other  evidence 
bearing  on  the  errors  complained  of  by  ap- 
j>eUant  will  be  noticed  as  much  as  Is  needful 
in  ruling  upon  the  same. 

Boyle  &  Howell  and  Jo&  S.  Brooks,  all  of 
Kansas  City,  for  appellant  Mastln  Realty 
&t  Mining  Co.  A.  F.  Evans,  City  Counselor, 
and  Francis  M.  Hayward,  Asst  City  Counsel- 
or, both  of  Kansas  City,  for  respondent 

BOND,    J.    (after    stating   the   facts   as 
above).     [1]  The  errors  assigned  are,  that 
the  Jury  made  unequal  and  disproportionate 
assessments  of  the   property   of  appellant 
.  The  evidence  shows  that  In  eiatimatlng  bene- 
fits the  Jury  charged  a  sum  against  plalntlS 
In  excess  of  what  should  have  been  appor- 
tioned to  it  considering  the  extent  of  the 
entire  benefit  district  and  considering  also 
the  proportions  of  the  total  benefits  which 
should  have  been  borne  by  It  and  by  other 
property  owners,  respectively ;  this  was  par- 
ticularly the  case  as  the  relative  amount  of 
assessments  of  benefits  found  against  appel- 
lant and  one  Tllney.     No  apparent  reason 
existed  for  the  discrimination  between  these 
two  parties,  since  the  Jury  awarded  one  of 
them  damages  for  reducing  his  lot  to  36  feet 
and  assessed  against  the  other  a  benefit  for 
reducing  his  lot  17  feet;  the  two  lots  being 
on  opposite  sides  of  the  street    In  view  of 
this  action  of  the  Jury  we  would  reverse  and 
remand  this  case  except  for  the  basis  afford- 
ed to  their  findings  by  the  testimony  of  Tem- 
pofSky,  who  was  sent  to  testify  before  them 
on  behalf  of  appellant    But,  considering  the 
testimony    and    the   statement   explanatory 
thereof  made  by  the  president  of  the  appel- 
lant corporation  and  submitted  on  its  mo- 
tion for  new  trial,  we  do  not  fee!  at  liberty 
to  award  appellant  the  redress  it  would  have 
been  otherwise  entitled  to  on  this  appeal. 
There  was  no  misdirection  as  to  the  mle 
goremlng  the   assessment  of   benefits   and 
damages  to  the  various  property  owners  ex- 
pressed  In  the   Instructions   of   the   court 
wbldi.  In  substance,  embraced  the  provisions 
of  the  charter  of  Kansas  City  on  that  subject 
and  the  general  law  applicable  to  such  mat- 
ters.   Webster  v.  K.  O.  ft  S.  Ry.  Co.,  116  Mo. 
loc.  Cit  118,  22  S.  W.  474.    The  seeming  dis- 
regard of  that  rule  by  the  verdict  of  the  Jury 
was  Induced  by  the  statement  on  the  witness 
stand  of  app^lanifs  accredited  agent  that 
appellant  only  desired  an  equation  of  bene- 
fits and  damages  in  the  assessments  which 
tbe  Jnry  might  make  for  this  desirable  street 
widening.    Appellant  got  that  for  the  dam- 
ages given  it  slightly  exceeded  its  burdens 
in  tbe  way  of  damages. 

[2]  n.  The  only  question  which  can  arise 
as  to  the  precluslveness  on  this  appeal  of 
the  testimony  given  for  appellant  on  the  trial 
is  whether  TempofAky  was  authorized  by  it 


to  appear  as  Its  representative?  That  he 
was  so  employed  Is  clear  from  the  statement 
made  in  support  of  its  motion  for  new  trial ; 
and.  If  it  be  true  the  witness  exceeded  his 
instructions  or  misconceived  them,  stUl  he 
was  acting  within  the  apparent  scope  of  his 
ag«icy  when  he  appeared  and  testified,  and 
hence  his  principal  Is  Just  as  much  bound  by 
that  testimony  as  If  it  had  conformed  In  all 
respects  to  the  dlrectious  given  to  the  agent 
Mr.  Mastln,  the  president  of  appellant  saw 
fit  to  intrust  the  communication  of  his  "at- 
titude to  the  widening  of  Nineteenth  street" 
to  Its  employ^,  and,  that  communication  hav- 
ing been  made  without  notice  of  any  limita- 
tions to  the  court  and  Jury,  the  verdict  ren- 
dered In  accordance  with  the  testimony  thus 
adduced  is  Just  as  free  from  legal  objections 
as  If  it  had  been  based  on  the  same  testimony 
falling  from  the  lips  of  the  president  of  the 
corporation  If  he  had  chosen  to  appear  as 
the  witness,  which  he  says  he  intended  to 
do,  but  that  on  account  of  absence  he  dele- 
gated that  task  to  his  agent  The  law  is  the 
guardian  of  the  rights  and  property  of  all 
persons,  but  It  does  not  undertake  to  stand 
sponsor  for  their  failure  to  exercise  ordinary 
care  and  vigilance  in  the  management  of 
their  own  business.  "Vlgilantlbus  et  non 
dormientibus  Jura  subvenlunt"  If.  any  loss 
has  happened  to  appellant  in  this  matter.  It 
resulted  simply  from  voluntary  Inattention 
to  his  private  bosiness.  Oayle  v.  Mo.  Car  & 
Fdry.  Co.,  177  Mo.  loc,  dt  466,  76  S.  W.  887. 
Estes  V.  Nell,  163  Mo.  loc.  dt  396,  63  S.  W. 
724. 

We  discover  no   reversible   error  In   the 
Judgment;  It  Is  affirmed. 

LAMM,    O.    J.,    and   GRAVES,    BBOWN, 
WALKEB,  and  FABIS,  JJ.,  concon 

WOODSON,  jr.,  dissents. 


STATE  T.  WEINHARDT. 
(Supreme  Court  «f  Mlssoari.    Dee.  24,  1918.) 

1.  ROBBEBT  (I  27*)— INCLTTDIITO  OVRItSKS. 

The  crime  <tf  robbery  includes  all  the  ele- 
ments of  larceny,  with  Uie  added  acts  of  vio- 
lence or  putting  in  fear,  so  that  in  a  prosecu- 
tion for  robbery,  if  there  is  substantial  evidence 
that  the  taking  was  without  assault  or  putting 
in  fear,  defendant  is  entitled  to  sabmission  of 
the  offense  of  larceny. 

[Ed.    Note.— For   other  cases,    see   Robbeiy, 
Cent  Dig.  II  38-40;   Dee.  Dig.  t  27.*] 

2.  ROBBKBT  (I   27*)— Iroludinq   OnxNSES— 

FSTn    LiABCKNT. 

Where  accused  was  charged  with  first  de- 
gree robbery  in  that  he  entered  a  saloon  and 
By  seizing  and  choking  the  saloon  keeper's  wife 
forced  her  to  permit  him  to  take  $20  from  the 
cash  register,  which  he  carried  and  converted 
to  Ilia  own  use,  and  he  testified  that  after  order- 
ing beer  he  passed  beliind  the  bar,  oi>ened  the 
cash  register,  and  removed  tbe  money,  but  did 
not  choke  or  threaten  to  choke  the  saloon  keep- 
er's wife,  who  was  in  charge  of  the  saloon,  and 
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did  nothing  to  pnt  her  In  fear,  it  waa  enrar  tot 
the  court  to  refnae  to  charge  on  petit  larceny. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent.  Dig.  M  3S-40;    Dec.  Dig.  i  27.*] 

Walker,  J.,  dissenting. 

In  Banc.  Appeal  from  St  Lonls  Gtrcnlt 
Court;   Leo  S.  Raasieur,  Jadge. 

Andrew  Weinhardt  was  convicted  of  rolh 
bery  in  the  first  degree,  and  be  appeals.  B«- 
versed. 

Defendant  appeals  from  a  Judgment  of  tbe 
drcnlt  court  of  St  Lonis  city  sentencing  him 
to  serve  Ave  years  In  the  penitentiary  for  the 
alleged  crime  of  robbery  In  the  first  degree, 
as  denounced  by  section  4S30,  R.  8.  1909. 
The  evidence  on  the  part  of  the  state  strong- 
ly tended  to  prove  that  defendant  entered  a 
saloon  kept  by  one  Koebbe,  and  by  seizing 
and  choking  Koebbe's  wife,  who  was  tempo- 
rarily in  charge  of  said  saloon,  forced  her 
to  permit  him  to  take  abont  $20  from  the 
cash  register  which  he  carried  away  and 
converted  to  his  own  use.  It  is  unnecessary 
to  incumber  this  opinion  with  the  detailed 
evidence  on  the  part  of  the  state — ^it  amply 
supports  the  verdict  and  Judgment  The  only 
error  assigned  upon  which  defendant  serious- 
ly insists  for  reversal  is  the  failure  of  the 
trial  court  to  instruct  the  Jury  on  the  crime 
of  petit  larceny.  Defendant's  learned  coun- 
sel assert  that  the  defendant's  evidence  tends 
to  prove  that  he  did  not  use  any  violence  to- 
wards Mrs.  Koebbe,  and  did  not  place  her 
in  fear  of  immediate  injury  to  her  person 
while  he  was  taking  the  money,  and  there- 
fore the  court  should  have  given  his  request- 
ed instruction  on  petit  larceny. 

That  part  of  defendant's  testimony  which 
it  is  contended  presents  the  issue  of  petit  lar- 
ceny is  as  follows:  "Q.  Did  yon  drink  any 
beer  in  the  saloon,  Andreas?  A.  I  asked 
for  a  glass  of  beer.  Q.  Was  it  served?  Did 
you  get  it?  A  Yes,  sir.  Q.  Now,  UAl  the 
Jury  what  happened,  in  your  own  way,  as 
near  as  yon  remember  it  A.  Mrs.  Koebbe 
was  standing  behind  the  bar,  and  we  was 
making  fun  there,  talking  like  that,  and  I 
walked  behind  the  bar  and  rang  the  cash 
register  and  took  the  money  out  and  she  says 
I  shonld  don't  hurt  her.  Q.  Speak  loader. 
A  She  told  me  that  I  should  don't  hurt  her, 
and  I  says,  'No,  I  ain't  going  to  do  nothing,' 
and  J  walked  right  outside.  That  is  all  I  know 
about  it  Q.  Did  yon  take  the  money?  A. 
Yes,  sir.  Q.  That  is  all  yon  know  about  it? 
A.  Yes,  sir.  Q.  Now,  Andreas,  I  will  ask  you 
did  you  grab  her  by  the  throat  or  put  your 
bands  on  her,  or  threaten  to  kill  her,  or  any- 
thing like  that?  A.  No,  sir;  not  a  word  like 
that  She  was  excited  and  nervous,  and  she 
was  standing  there  talking.  Q.  But  you  did 
take  the  money,  did  you?  A.  Yes,  sir.  Q. 
Then  when  you  got  the  money  what  did  you 
do?  A.  I  walked  out  *  *  •  Q.  And  you 
told  her  that  you  wasn't  going  to  kill  her  if 
she  didn't  holler?    A.  No,  sir ;  I  Jnst  told  her 


I  wouldn't  hart  her.  Q.  Too  did  tdl  berthat 
you  would  not  hurt  her  If  she  did  not  boiler  i 
A  No,  sir.  Q.  What  did  yon  say  to  her?  A, 
I  Just  said  to  her,  'I  ain't  going  to  hurt  yoo.' 
She  said:  'Don't  hnrt  me;  take  all  yoa 
vrant'  Q.  And  Just  before  yon  went  behind 
there  you  ordered  a  glass  of  beer  and  she  set 
that  on  the  counter?  A  Yes,  sir.  Q.  And 
instead  of  taking  the  beer,  that  is  when  yon 
ran  behind  her?  A.  No,  sir;  she  took  the 
ni<±el  and  went  to  pat  It  in  the  roister,  and 
I  walked  back  there.  Q.  You  tell  this  Jury 
you  did  not  touch  her  at  all?  A.  Yes,  sir. 
Q.  And  had  not  threatened  to  kill  her?  A. 
No,  sir.  *  *  *  Q.  I  will  ask  yon  whether 
you  told  this  officer.  Sergeant  Hnssey,  or  any 
other  of  these  officers,  that  yon  bad  gotten 
Mrs.  Koebbe  by  the  throat  or  threatened  to 
kill  her?  Did  you  tell  them  anything  like 
that?  A  No,  sir.  Q.  Did  anything  like  that 
happen,  as  near  as  yon  can  remember?  A. 
No,  sir.  •  •  •  Mr.  Shaner:  Yonsay  then, 
if  I  understand  your  correctly,  tbat  yoa 
know  everything  that  yoa  did  on  tbe  inside 
of  that  saloon,  bnt  you  are  not  sure  of  every- 
thing you  did  on  the  outside;  Is  that  cor- 
rect? Answer  that  yes  or  no.  Judge  Zacb- 
ritz :  I  object  to  that  He  hasnt  stated  tbat 
A.  I  know  I  didn't  do  much  on  the  inside^ 
just  took  that  money  and  walked  oat;  that 
is  all  I  done.  *  *  *  Q.  If  you  were  drunk 
and  don't  know  what  yon  did,  yon  don't 
know  but  what  yoa  put  your  bands  on  this 
woman  there,  as  she  says  you  did,  do  you? 
A.  I  know  I  didn't  do  that  Q.  Yon  didn't 
touch  that  old  woman  in  there?  A.  No^  sir. 
Q.  Tbat  is  correct?    A.  Yes,  sir." 

Zachrits  &  Zachritz,  of  St  Lonla,  for  ap- 
pellant John  T.  Barker,  Atty.  Qen.,  and  W. 
T.  Rutherford,  Asst  Atty.  Gen.,  for  the  State. 

BROWM,  J.  I.  When  this  case  was  heard  in 
division  2  of  this  court  the  writer  was  of 
the  opinion  that  defendants  own  evidence 
amounted  to  an  admission  that  at  the  time 
he  took  the  money  from  tbe  cash  register 
he  placed  Mrs.  Koebbe  in  fear  of  immediate 
injury  to  her  person,  and  therefore  I  fa- 
vored the  affirmance  of  the  ^dgment  appealed 
from.  Bat  upon  a  reargumoit  of  the  case 
in  banc,  and  a  re-examlnatlon  of  the  evi- 
dence, I  am  convinced  that  the  testimony  of 
defendant  did  warrant  an  instruction  on  the 
crime  of  petit  larceny. 

[1]  The  crime  of  robbery  in  tbe  first  de- 
gree includes  all  the  elements  of  larceny,  with 
the  added  acts  of  violence  or  putting  in  fear, 
eta,  so  that  under  section  4904,  B.  S.  1909, 
if  there  was  substantial  evidence  that  in 
taking  the  money  from  Koebbe's  cash  regis- 
ter the  defendant  did  not  assanlt  Mrs. 
Koebbe  nor  place  her  in  fear  of  immediate 
injury  to  her  person,  then  it  became  tbe  du- 
ty of  the  trial  court  to  instmct  tbe  Jury 
that  it  might  find  defendant  guilty  of  petit 
larceny,  provided  it  believed  tbat  he  took. 
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stole,  and  carried  away  the  money  from 
Eoebbe's  cash  register,  and  that  he  was  not 
guilty  ot  robbery  as  that  crime  was  defined 
In  the  Instroctlons.  Though  Mrs.  Koebbe 
may  have  been  scared,  that  fact  alone  does 
not  convert  defendant's  acts  in  taking  the 
money  into  the  crime  of  robbery,  unless  he 
Intentionally  did  or  said  something  which 
placed  her  in  fear  of  Immediate  Injury  to 
her  person. 

12]  However  improbable  the  testimony  of 
defendant  may  have  been,  the  court  could 
not  refuse  to  submit  it  to  the  Jury.  By  re- 
fusing and  failing  to  give  any  Instruction 
on  the  crime  of  petit  larceny  the  court  ar- 
bitrarily refused  to  allow  the  Jury  to  con- 
sider defendant's  evidence,  and  thereby  com- 
mitted reversible  error.  State  v.  Richard- 
son, 194  Mo.  326,  92  S.  W.  649;  State  v. 
McBroom,  238  Mo.  495,  141  S.  W.  1120; 
State  V.  Hoag,  232  Mo.  308,  loa  dt  816,  184 
S.  W.  509;  and  State  v.  Bidstrup,  287  Mo. 
278,  loc.  dt.  286,  140  S.  W.  904. 

Other  alleged  errors  are  assigned  by  de- 
fendant, but,  if  errors  at  all,  they  are  not 
likely  to  re-occur  upon  another  trial  of  this 
cause;  therefore  we  have  not  considered 
them. 

For  the  error  of  the  circuit  court  in  fail- 
ing to  submit  to  the  Jury  the  issue  of  petit 
Inreeny  as  presented  by  defendant's  evi- 
dence, Its  Judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  It  is 
so  ordered.  All  concur,  except  WALKER, 
J.,  who  dlasoita  In  separate  opinion  filed. 

WALKER,  X  I.  I  do  not  concur  In  the 
majority  opinion  in  its  holding  that  an  in- 
struction for  petit  larceny  was  authorized 
upon  the  testimony  of  appellant;  upon  this 
testimony  he  was.  If  not  guilty  of  robbery, 
entitled  to  an  acquittal.  He  denies  the  as- 
sault, and  as  confirmatory  of  his  testimony 
that  he  did  not  put  the  woman,  who  was  In 
possession  of  the  money,  in  fear  of  immedi- 
ate injury,  be  says,  "I  told  her  I  wouldn't 
hurt  her,"  to  which  she  repUed:  "Don't  hurt 
me;  take  all  you  want"  In  the  absence  of 
an  assault  or  putting  in  fear,  one  or  the 
other  necessarily  essential  to  the  crime,  there 
can  be  no  robbery,  and,  if  the  owner  of  the 
property  under  these  circumstances  consent- 
ed to  the  taking  of  the  same,  there  is  absent 
an  equally  vital  essential  to  the  existence  of 
tbe  lesser  offense,  and  there  can  be  no  larceny. 
It  Is  elementary  that  the  crime  of  larceny  al- 
ways includes  the  taking  and  conversion  of 
property  without  the  consent  of  the  owner. 
Hence  there  can  be  no  larceny  if,  as  the  ap- 
pellant contends,  the  owner  voluntarily  part- 
ed with  the  possession  of  the  property.  State 
▼.  Court.  225  Mo.  609,  614,  126  S.  W.  451 ; 
State  V.  Anderson,  186  Mo.  25,  35,  84  S.  W. 
946;  State  t.  Waller,  174  Mo.  518,  523,  74 
S.  W.  842;  State  v.  Storts,  138  Mo.  127,  137, 
39  S.  W.  483.  This  rule  \a  so  universal  that 
the  employment  of  further  space  in  the  cita- 
161  S.W.-78 


tlon  of  authorities  In  Ite  support  is  not  neces- 
sary, except  to  say  that  it  has  been  held  in 
Colorado  that,  when  proi)erty  is  taken  with 
the  consent  of  the  owner,  no  matter  how 
guilty  may  have  been  the  purpose  and  intent 
of  the  taker,  there  is  no  larceny.  Connor  v. 
People,  18  Colo.  373,  33  Pac  159,  25  L.  B. 
A.  841,  36  Am.  St  Rep.  295.  Measuring  the 
grade  of  the  offense  by  appellant's  testimony 
alone,  he  was  therefore  not  entitled  to  an  in- 
struction for  petit  larceny,  and  the  trial 
court  ruled  correctly  in  refusing  same. 

II.  However,  there  is  another  equally  co- 
gent reason  why  the  instruction  should  not 
have  been  given.  While  it  is  true  that  a  de- 
fendant, when  charged  with  an  offense  con- 
sisting of  different  grades,  or  where  one  of- 
fense includes  another,  may  be  entitled,  un- 
der proper  testimony,  to  an  Instruction  for 
a  lesser  grade  of  offense  than  tbe  one  with 
which  he  is  charged,  although  his  testimony 
alone  may  afford  the  basis  for  such  an  in- 
struction, there  Is  a  well-established  excep- 
tion to  this  rule,  viz.,  that  the  testimony,  on 
which  the  instruction  for  a  lesser  grade  of 
offense  Is  based,  must  not  be  inconsistent  and 
unreasonable  when  compared  with  all  the 
other  testimony  In  the  case,  and.  If  so.  It 
should  not  be  given. 

In  view  of  a  different  announcement  of 
the  rule  in  State  v.  Richardson,  194  Mo.  326, 
344,  92  S.  W.  649,  which  is  not  and  does 
not  assume  to  t>e  supported  by  any  authority, 
to  the  effect  that  a  defendant  is  entitled  to 
such  an  instruction  as  we  have  referred  to, 
no  matter  how  inconsistent  and  unreasonable 
may  have  been  his  statemente,  we  deem  it 
not  improper  to  summon  at  least  a  few  of 
the  well-reasoned  authorities  in  this  Juris- 
diction to  t>ear  witness  in  opposition  to  the 
rule  as  thus  announced. 

In  State  V.  Nelson,  118  Mo.  124,  23  S.  W. 
1088,  the  accused  was  convicted  of  an  as- 
sault with  intent  to  kill,  in  having  shot  at 
an  officer  with  a  pistoL  The  court  held  that, 
while  a  defendant  in  a  criminal  case  has  a 
right  (which  we  do  not  question  here)  to  tes- 
tify as  to  the  intent  with  which  he  did  the 
act,  he  is  not  entitled  to  an  Instruction  upon 
his  oral  te&timony  where  it  is  contradicted 
by  the  physical  facta 

In  Payne  v.  Railroad,  136  Mo.  562,  583,  38 
S.  W.  308,  314,  the  court  holds  in  passing  up- 
on certain  testimony  not  dtemed  in  accord 
with  the  physical  facta  that :  "Even  in  crim- 
inal cases,  cases  Involving  liberty  or  life,  we 
have  repeatedly  ruled  that,  if  a  party  testifies 
directly  in  the  face  of,  and  in  opposition  to, 
obvious  physical  tacte,  neither  courta  nor  Ju- 
ries are  bound  to  stultify  themselves  by  giv- 
ing credence  to  such  testimony" — citing  in 
support  thereof  a  number  of  Missouri  cases. 

In  State  V.  Pollard,  139  Mo.  220,  228,  40 
S.  W.  949,  962,  this  court  says :  "Heretofore 
we  have  said,  and  we  have  frequently  repeat- 
ed the  observation,  that  neither  courta  nor 
Juries  are  required  to  yield  credence  to  the 
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atatementa  of  a  witness  who,  to  save  Mmself 
from  Justly  merited  pnnlshment,  challenges 
the  array  of  all  the  physical  facts  in  the  case, 
and  then  boldly  Invokes  instructions  based 
upon  such  simulated  evidence" — citing  in 
support  thereof  some  six  earlier  cases  decid- 
ed by  this  court 

In  State  t.  Hamilton,  170  Mo.  377,  70  S. 
W.  876,  an  assault  with  Intent  to  kill,  it  was 
held  that  an  instruction  will  not  be  author- 
ized where  the  defendant  testifies  that  be 
shot  simply  to  scare  parties  and  not  to  do 
them  any  harm;  that  his  intention  will  be 
measured  and  estimated  by  his  acts,  and  not 
by  bis  subsequent  explanatory  words. 

In  State  v.  Fraga,  199  Mo.  127,  138,  97  S. 
W.  898,  it  is  held  in  a  murder  case  that, 
where  tiie  facts  are  clearly  inconsistent  with 
the  defendant's  account  of  the  homicide,  he 
Is  not  entitled  to  an  instructlou  on  the 
ground  of  self-defense,  citing  in  support 
thereof  a  number  of  casea 

In  State  t.  Vaughan,  200  Mo.  1,  22,  08  S. 
W.  2,  it  is  held  that  where  the  defendant  tes- 
tified to  a  pretended  agreement  and  distinct 
understanding  with  others  that  no  one 
should  be  hurt  or  kiUed  in  the  perpetration 
of  a  felony  agreed  upon,  which  testimony 
was  inconsistent  with  the  physical  facts,  the 
court  should  for  that  reason  alone  refuse 
such  an  instruction.  Courts  are  not  required 
to  yield  credence  to  the  statement  of  a  de- 
fendant absolutely  inconsistent  with  the 
physical  facts  and  base  an  instruction  on 
such  simulated  evidence. 

in  State  v.  King,  203  Mo.  BOO,  671,  102  S. 
W.  616,  a  murder  case,  the  defendant  sought 
to  have  the  court  give  an  instruction  for  a 
lower  degree  of  homicide  based  on  his  own 
testimony,  which  was  refused  on  the  ground 
that  it  was  in  contradiction  of  all  the  other 
testimony  in  the  case,  and  that  "ndther 
courts  nor  Juries  are  required  to  stultify 
themselves  by  rejecting  the  immutable  facts 
in  the  case." 

In  State  t.  Arnold,  206  Mo.  689,  600,  105 
S.  W.  641,  an  assault  with  Intent  to  kiU,  the 
court  holds  that  neither  courts  nor  Juries  are 
required  to  accept,  as  true,  evidence  which 
contradicts  the  admitted  physical  facts  in  a 
case, 

In  State  v.  Tucker,  232  Mo.  1,  18, 133  S.  W. 
27,  it  Is  held  that  where  the  statements  of  the 
defendant  so  <K>ntradict  the  physical  facts, 
and  his  conduct  was  so  unreasonable  and  in- 
consistent with  the  experience  of  mankind, 
that  the  court  was  not  bound  to  believe  him 
and  instruct  the  Jury  on  his  testimony  for  a 
less  grade  of  the  oflTense  than  murder  in  the 
first  degree. 

A  brief  review  of  the  f&cts  lu  the  case  at 
bar,  under  the  rule  announced  In  the  author- 
ities cited,  will  enable  it  to  be  determined 
whether  an  instruction  for  petit  larceny 
should  have  been  given. 

Appellant  and  his  cousin,  both  under  the 
influence  of  liquor — a  fact  repeatedly  sought 


to  be  emphasized  by  the  counsel  for  ibe  de- 
fense   during   the   trial — ^went   to    Koebbe's 
saloon,  at  the  time  in  charge  of  bis  wife,  and, 
finding  her  alone,  the  cousin  remained  out- 
side, evidently  on  the  lookout,  while  appe- 
lant caught  Mra  Koebbe  by  the  throat  and 
told  her  to  shut  up ;  that,  if  she  did  not,  he 
would  kill  her.    He  then  dragged  ber  about 
half  the  length  of  the  counter  or  bar,  to 
where  the  cash  register  was  located,  and, 
while  holding  her  with  one  hand,  he  opened 
the  register  with  the  other  and  took  out  tbe 
money.     During  this  time  she  was  not  able 
to  speak,  but,  recovering  her  voice,  she  said: 
"7ou  can  have  that  money,  but  leave  me 
alone;  don't  kill  me."    He  then  dragged  ber 
bade  to  the  end  of  the  counter  or  bar,  and 
ran  out;    this  in  brief  Is  the  testimony  for 
the  state,  except  that  tbe  police  otHcers,  wbo 
arrested  appellant  and  his  cousin,  testified 
that  both  made  statments  admitting  tbe  of- 
fense as  charged. 

The  probative  force  of  evidence  must,  un- 
der all  drcumstances,  be  measured  by  the 
standards  of  average  human  Intelligence  and 
thA  ordinary  experience  of  men.  Taking  in- 
to consideration  the  fact  that  the  appellant 
was  bent  on  taking  the  money,  which  Is  not 
disputed,  tbe  testimony  for  the  state  Is  not  a 
strained  or  distorted  account  of  what  prob- 
ably happened.  A  woman  of  Mrs.  Koebbe's 
station  and  environment,  especially  when  em- 
ployed as  a  barkeeper  in  her  husband's  ab- 
sence, was  little  likely  to  be  alarmed,  mudi 
less  intimidated,  by  any  words,  although 
framed  as  threats,  of  a  man  under  tbe  in- 
fluence of  liquor.  As  the  appellant  was  of  the 
same  nationality  as  Mrs.  Koebbe,  and  had 
lived  from  boyhood  in  the  neighborhood, 
he  doubtless  knew  her  personally  and  realized 
full  well  that  nothing  short  of  an  assault, 
coupled  with  threats,  would  enable  him  to 
accomplish  his  purpose.  He  employed  both, 
and  forcibly  held  her  while  be  robbed  the 
register. 

Defendants  In  criminal  cases  should,  un- 
der all  circumstances,  be  accorded  fair  and 
Impartial  trials ;  but  where,  as  in  this  case, 
the  proof  of  guilt  is  convincing,  and  the 
statements  of  tbe  defendant  are  so  contra- 
dictory to  and  inconsistent  with  all  tbe  other 
testimony,  we  cannot,  without  subscribing  to 
the  violation  of  a  rule  in  the  administration 
of  the  criminal  law,  which  we  regard  as  es- 
tablished beyond  cavil,  agree  with  the  ma- 
jority that  the  Instruction  in  question  should 
have  been  given. 

A  most  earnest  and  vigorous  defense  was 
made  by  counsel  for  the  appellant,  and  he 
was  allowed  such  latitude  that  tbe  transcript 
is  replete  with  testimony  in  bis  client's  be- 
half, which,  under  a  proper  regard  for  the 
roles  of  evidence,  should  have  been  excluded; 
notwithstanding  this,  the  Jurors  under  their 
Oaths  found  beyond  a  reasonable  doubt  that 
appellant  was  guilty  as  charged,  and  this 
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finding  was  approved  by  the  trial  conrt  In  Its 
overruUng  of  the  motion  for  a  new  trial. 

We  are  therefore  of  the  opinion  that  the 
Jadgment  of  the  trial  court  sboold  be  af- 
firmed. 


BOARD  OF  COM'RS  OP  TUBER  CTJLOSIS 

HOSPITAL  DIST.   OF   BUCHANAN 

COUNTY  v.  PETER. 

(Supreme  Couit  o{  Missouri.    Dea  24.  1918.) 

1.  CONSTlTUTIOKAIi   liAW    (f   48*)— STATDTK*— 

Vaudity. 

'A  statute  will  not  be  held  nnconstltntlonal 
by  the  courts  unless,  after  viewing  it  with  ev- 
ery presumption  in  its  favor,  there  is  no  rea- 
sonable doubt  that  it  is  violative  of  the  organic 
law. 

[Ed.  Note.— For  other  cases,  see  Constitation- 
al  Law,  Cent  Dig.  g  46 ;   Dec.  Dig.  |  4&*] 

2.  Taxation  (|  38»)— Taxing  Poweb— Tubkb- 

CULOSIS— "PtTBlOtO    PUBPOSK." 

Laws  1911  n.  130,  i  8,  as  amended  by 
Laws  1913,  pp.  l43  et  seq.,  establishing  a  tuber- 
culosis district  in  B.  county,  and  providing  for 
the  levy  of  a  tax  to  support  the  same  within 
such  district,  provided  for  the  levy  of  a  tax  "for 
a  public  purpose,"  within  Const,  art  10,  f  3, 
providing  that  taxes  may  be  levied  and  col- 
lected for  public  purposes  only,  etc. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  67;    Dec.  Dig.  f  38.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6815-5817;   voL  8,  p.  7773.] 

3.  Taxation  (|  29*)— Conotitutionai.  Provi- 
sions—Taxing    POWKB— LnaTATION— HOB- 

fital    Distwot— "Munioipai,    Cobfoba- 

TION." 

Const  art  10,  |  1,  providing  that  the  tax- 
ing power  may  be  exercised  by  the  General  As- 
sembly for  state  purposes  only,  and  by  counties 
and  other  municipal  corporations  under  au- 
thority granted  to  them  by  the  General  Assem- 
bly for  county  and  other  corporate  purposes, 
is  a  limitation  on  the  sources  of  the  taxing 
power,  and  hence  did  not  authorize  the  Legis- 
lature to  confer  such  power  on  a  hospital  dis- 
trict which  could  not  be  regarded  as  a  "mu- 
nicipal corporation." 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  |  60;   Dec.  Dig.  {  29.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4620^627 ;    vol.  8,  p.  7726.] 

4.  OOUNTIKS  (S  190*)— COUKTT  LBVT— IiMITA- 
HON— STATtjTKS— I N  VALI DITT. 

Const,  art  10,  i  11,  provides  that  taxes  for 
eoanty  purposes  may  be  levied  at  a  rate  not  ex-° 
caeding  36  cents  on  the  SlOO  valuation,  and 
anthorizes  an  increase  of  the  rate  for  the  erec- 
tion of  public  buildings,  etc.,  on  authority  grant- 
ed by  two-thirds  of  the  qualified  voters,  etc. 
Held,  that  Laws  1911,  p.  130,  (  8,  as  amended 
by  Laws  1913,  pp.  148  et  seq.,  creating  the 
board  of  commissioners  of  the  tubeiculosis  hos- 
pital district  of  B.  county,  and  authorizing  an 
additional  levy  for  hospital  purposes  equal  to 
25  cents  on  the  $100  taxable  valuation,  was 
violative  of  the  Constitution  and  unsustainable. 
[E]d.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  IS  303,  304;  Dec.  Dig.  |  190.*] 

Bn  Bana  Appeal  from  Oircnlt  Court, 
Bnchanan  County;  Wm.  D.  Rusk,  Jndge. 

Petition  by  the  Board  of  Commissioners 
o£  the  Tuberculosis  Hospital  District  of  Bu- 
chanan County,  for  the  levy  of  a  tax  for 
the  support  of  the  district,  under  Laws  1911, 


p.  130,  g  8,  as  amended  by  Laws  IQhS,  p.  143 
et  seq.,  In  which  James  J.  Peter  Intervened 
and  filed  objections.  From  a  decree  denying 
such  relief,  petitioner  appeals.    Affirmed. 

Corry  C.  Ferrell,  C.  F.  Strop,  and  Culver 
ft  Phillip,  all  of  St  Joseph,  for  appellant 
Spoicer  ft  Landis,  of  St  Joseph,  for  respond- 
ent 

LAMM,  O.  J.  Plaintiff  appeals  from  the 
Judgment  of  the  Buchanan  circuit  court  in  a 
proceeding  to  obtain  an  order  from  that 
court  directed  to  the  county  court  of  Buchan- 
an county  requiring  the  latter  to  levy  cer- 
tain taxes  theretofore  "levied"  by  the  Board 
of  Commissioners  of  the  Tuberculosis  Hospi- 
tal District  of  Buchanan  County;  the  order 
being  denied. 

In  1911  the  General  Assembly  enacted  a 
statute  prescribing  a  method  for  the  creation 
of  public  tuberculosis  hospital  districts,  the 
appointment  of  hoards  of  commissioners  for 
such  districts  when  organized,  and  prescrib- 
ing the  duties  and  powers  of  such  boards, 
among  them  the  power  to  levy  taxes,  to  es- 
tablish and  maintain  public  tuberculosis  hos- 
pitals and  dispensaries.  Laws  of  1911,  {  8, 
p.  130.  In  conformity  with  that  act  an  elec- 
tion was  held  in  Buchanan  .county  In  No- 
vember, 1912,  resulting  in  a  favorable  vote, 
the  organization  of  a  district,  and  the  ap- 
pointment by  the  Governor  of  a  board  of 
commissioners  (hereinafter  called  the  board). 
Such  board  organized  in  conformity  with  the 
act  and  the  district  became  "a  body  corporate 
and  politic"  by  the  name  and  style  of  the 
Tuberculosis  Hospital  District  of  Buchanan 
County.  Section  2.  In  1913  (Laws  of  1913,  p. 
143  et  seq.)  the  General  Assembly  repealed 
section  8  of  the  act  of  1911,  and  in  lieu 
thereof  enacted  four  new  ones,  viz.,  8,  8a, 
8b,  and  8c.  There  was  also  an  emergency 
clause  putting  the  amendatory  act  into  Im- 
mediate effect  on  its  approval,  which  hap- 
pened March  20,  1913. 

A  summary  of  sections  8,  8a,  and  8b  may 
not  be  amiss.  (Section  8c  pertains  to  bond 
issues  to  acquire  lands  end  erect  hospitals 
and  Improvements  thereon,  etc.,  but,  as  that 
power  Is  not  in  question  In  this  cause,  we 
shall  say  nothing  about  it.) 

Section  8  gives  the  board  power  by  resolu- 
tion to  levy  annually  a  tax  of  not  exceeding 
one-fourth  of  1  per  cent  on  each  dollar  of 
the  aggregate  of  the  assessed  valuation  of 
all  property  of  every  kind  within  said  dis- 
trict, subject  to  taxation  for  state  and 
county  purposes,  and  shown  by  the  last  pre- 
ceding assessment,  to  be  used  by  the  boord 
for  the  support,  maintenance,  and  operation, 
additions  and  Improvements,  or  all  other 
necessary  and  proper  expenses  of  carrying 
out  the  purposes  for  which  the  district  was 
created.  Such  resolution  is  to  be  certified  to 
the  proper  prosecuting  attorney  or  city  coun- 
sellor, as  the  case  may  be. 

Section  8a  provides  that  the  prosecuting 
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attorney  or  dty  counsellor,  as  tbe  case  may 
be,  on  receipt  of  snch  resolution  certifying 
that  a  levy  had  been  directed,  shall  imme- 
diately present  a  petition  to  the  circuit  court 
of  his  county  setting  forth  the  facts  and 
specifying  the  reasons  why  such  tax  should 
be  assessed,  levied,  and  collected;  whereup- 
on such  court,  on  being  satisfied  that  such 
levy  is  authorized  by  law,  and  that  the  as- 
sessment, levy,  and  collection  thereof  will 
not  be  in  conflict  with  the  Constitution  and 
laws  of  this  state,  shall  make  an  order  di- 
rected to  the  county  court,  commanding  It  to 
hare  assessed,  levied,  and  collected  said 
tax,  and  shall  enforce  such  order  by  man- 
damus or  otherwise.  This  circuit  court  order 
is  to  be  certified  to  the  county  court,  and 
thereat  It  becomes  the  duty  of  such  county 
court  "to  Include  the  tax  levy  so  ordered  in 
the  annual  levy  to  be  made  for  the  current 
year  for  state  and  county  *  •  *  purpos- 
es." Thereat  such  levy  shall  he  carried  out 
on  all  the  assessment  books  of  property  with- 
in the  district  and  such  taxes  shall  be  col- 
lected by  the  collector  at  the  same  time  and 
in  'the  same  manner  that  state  and  county 
taxes  are  collected.  When  collected,  such 
tax  Is  to  be  turned  over  to  the  treasurer  of 
the  board,  and  provision  Is  made  for  suits 
to  enforce  payment  or  to  collect  the  same 
without  suit  precisely  as  provided  by  the 
laws  relating  to  collection  of  taxes,  and  such 
taxes  are  made  a  lien  upon  the  property  sit- 
uate in  the  district  the  same  as  other  taxes. 

Section  8b  prescribes  that  the  board  shall 
have  power  to  make  one  tax  levy  of  one- 
fourth  of  1  per  cent  of  each  dollar  of  the 
assessed  value  of  taxable  property  In  the 
district  (to  be  ascertained  as  in  section  8a) 
for  the  purpose  of  paying  for  lands  condemn- 
ed or  purchased  for  tuberculosis  hospitals, 
and  for  erecting  Improvements,  reconstruct- 
ing hospital  buildings,  eta,  such  levy  to  be 
subject  to  the  same  provisions  enumerated 
in  section  8a,  and  to  be  collected  In  the 
same  way. 

Following  the  passage  of  that  amendatory 
act,  to  wit,  on  the  31st  day  of  March,  1918, 
the  board  passed  a  resolution  levying  a  tax 
of  one-fourth  of  1  per  cent  of  the  assessed 
value,  on  all  taxable  property  situate  In  said 
district,  having  regard  to  the  assessment  for 
state  end  county  purposes  for  the  preceding 
year,  and  such  steps  were  taken  thereafter 
that  the  prosecuting  attorney  of  Buchanan 
county  became  charged  with  the  duty  of  pre- 
senting a  petition  to  and  obtaining  an  order 
from  tbe  circuit  court  directing  the  county 
court  to  levy  such  tax.  Such  petition  In  the 
name  of  the  board  be  presently  presented, 
showing,  inter  alia,  that  the  district  bad  no 
lands,  buildings,  or  other  equipment  to  car- 
ry out  the  purposes  for  which  It  was  created, 
and  that  the  levy  was  necessary  for  the  ao- 
qulsition  of  lends,  the  erection  of  buildings, 
and  the  maintenance  of  hospitals  for  the 
treatment  of  persons  suffering  from  tubercu- 
losis, no  levy  having  been  theretofore  made 
for  snch  purpose.    He  further  Informed  the 


court  that  the  levy  and  collection  of  the  t»s 
were  not  In  conflict  with  the  ConsHtntlon  or 
laws  of  this  state.    Presently  a  hearing  was 
had  on  issues  made  by  the  pleading  of  one  Pe- 
ter, who  intervened  as  a  householder  and  resi- 
dent taxpayer  of  the  county,  on  leave  grant- 
ed.   Intervener  alleged  that  the  valuation  of 
the  property  situate  in  Buchanan  county  is 
In  excess  of  ^0,000,000  for  taxation  purpos- 
es; that  under  the  Constitution  (section  11. 
art.  10)  there  could  not  be  levied  for  county 
purposes  in  said  county  a  tax  In  excess  of 
39  cents  on  the  $100  valuation ;   that  a  levy 
at  that  rate  was  the  usual  one  in  that  coun- 
ty, and  was  necessary  for  county  purposes, 
and  that  the  levy  of  the  proposed  tax  of  one- 
fourth  of  1  per  cent,  of  each  dollar,  1.  e.,  25 
cents  on  each  $100  of  valuation)  would  be  in 
contravention  of  that  constitutional  provi- 
sion;    and,    further,    that   not   only    is    the 
amendatory  act  of  1913  unconstitutional  In 
the  particular  mentioned,  but  that  It  was 
violative  of  sections  1  and  3  of  article  10 
of  the  Constitution,  for  that  the  purpose 
for  which  the  levy  is  made   ia  prohibited 
thereby.    The  court  found  the  averments  of 
the  petition  true  except  that  one  averring 
the   constitutionality    of  the   amended  act 
It  held  contra  on  that  point  and  refused  to 
make  the  order  on  the  ground  that  the  act 
of  the  Leg^islature  purporting  to  authorize 
audi   order   violates  the   Constitution,   and 
hence  confers  no  Jurisdiction  to  make  snch 
order.    Accordingly  It  dismissed  the  petition 
and   adjudged   costs   against  plaintlflC     As 
said,   an  appeal  was  prosecuted  from    tbe 
Judgment  of  the  court  denying  the  order  and 
dismissing  the  petition.    The  cause,  advanc- 
ed on  motion,  was  submitted  on  briefs   on 
both  sides  and  oral  argument  by  appellant 

There  are  propositions,  some  of  law,  others 
of  fact  which  it  cannot  be  amiss  to  lay  dovm 
as  a  foreword,  to  wit:   . 

[1]  (a)  Courts,  out  of  solemn  respect  to 
the  lawmaker,  never  Impute  to  him  an  in- 
tention to  circumvent  abrogate  or  Impair  a 
constitutional  prorision;  hence  they  ap- 
proadi  the  qnestlon  of  tbe  constitntlonalitj 
of  a  law  with  great  caution,  view  it  from  all 
angles  and  in  aU  Its  aspects,  giving  free  play 
to  a  strong  (even  violent)  presumption  in 
favor  of  its  validity ;  hence,  too,  tbe^  never 
declare  a  law  void  unless  its  nullity  and  in- 
validity are  placed,  in  their  Judgment  be- 
yond a  reasonable  doubt ;  henoe  (and  noost  of 
all)  every  allowable  art,  part  and  act  of 
Judicial  power,  every  wise  and  benign  mle 
of  construction  and  interpretation,  should 
be  astutely  levied  upon  and  exercised  in  so 
Interpreting  the  law,  if  possible  in  reosoii. 
that  none  of  its  parts  perish.  Ehc  parte  Iiov- 
Ing,  178  Mo.  loc.  dt  203  et  aeq.,  77  S.  W. 
508;  State  ex  rel.  v.  Warner,  197  Mo.  loc. 
clt  656,  94  S.  W.  962;  In  re  WelUngton  et 
al.,  Petitioners,  16  Pick.  (Mass.)  loc  dt  K^ 
26  Am.  Dec.  631 ;  State  ex  reL  v.  Mcintosh, 
205  Mo.  loc.  clt.  602, 103  S.  W.  1078;  State  ex 
rel.  V.  St  Loula,  241  Mo.  loc.  cU.  247.  145  S 
W.  801. 
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But  i^  when  all  is  done  for  It  that  can  be 
done  In  reason,  It  appears  that  there  can  be 
no  two  ways  about  it,  but  that  the  law  vio- 
lates the  Constitution,  then  the  paramount 
authority  of  that  Instrument  breaks  the  law. 
It  becomes  a  mere  empty  noise,  and  Is  as  If 
it  never  had  been  at  all.  To  declare  a  stat- 
ute unconstitutional  is  the  exercise  of  a  high 
and  delicate,  but  necessary,  judicial  power, 
to  be  fearlessly  used  if  need  calls  and  there 
Is  no  way  out  of  it  In  no  other  way  known 
to  Intelligent  men  can  a  government  by  writ- 
ten constitution  exist  except  there  be  power 
somewhere  to  make  statutes  square  with  that 
instrument,  and  to  say  whether  or  no  they 
do.  That  high  power  is  now  lodged  with  the 
courts,  there  It  has  been  for  generations,  and 
there  it  must  remain  until  the  people  by  the 
exercise  of  their  sovereign  will,  expressed  in 
a  constitutional  way,  take  it  away  and  lodge 
It  elsewhere. 

(b)  So  vast  and  imminent  is  the  peril 
struck  at  by  the  statute,  so  surely  has  science 
shown  us  In  these  latter  times  that  mankind 
is  not  (as  once  was  thought)  helplessly  bound,  j 
as  by  a  decree  of  fate  (to  wit,  by  some  dread- ; 
ful  and  immutable  law  of  heredity),  to  be  the 
pathetic  victim  of  an  incurable  and  inherited 
disease,  tuberculosis,  so  surely  is  the  benign 
object  of  the  law  directed  to  the  welfare  of 
the  people  in  protecting  them  from  a  scourge 
bred  by  infection,  a  scourge  that  is  "communi- 
cable, preventable  and  curable,"  that  kills 
one-tenth  to  one-seventh  of  all  our  people 
and  one-third  of  all  who  die  between  the  ages 
of  18  and  45 — I  say.  In  view  of  such  premises, 
my  personal  feelings  in  deciding  this  cause 
are  expressed  in  the  first  part  of  the  judg- 
ment of  Crewe,  O.  J.,  in  the  matter  of  the 
petitions  of  Lord  Willoughby  and  the  Earls 
of  Oxford  and  Derby  anent  the  noble  house 
of  De  Vere  and  the  earldom  of  Oxford,  pend- 
ing and  adjudged  in  the  high  court  of  ParUa- 
ment,  ta  the  first  year  «f  Charles  I  (Sir  Wil- 
liam Jones'  Rep.,  vol.  1,  p.  26)  viz.:  "I  have 
labored  to  make  a  covenant  with  mys^  that 
affection  may  not  press  upon  my  Judgment; 
for  I  suppose  there  is  no  man,  that  hath  any 
apprehension  of  gentry  and  nobleness,  but  bis 
affection  stands  for  the  continuance  of  so 
noble  a  name  and  house,  and  would  take  hold 
of  a  twig  or  twine  thread  to  uphold  it."  For 
"gentry  and  nobleness,"  read  "public  weal," 
and  for  "name  and  bouse,"  read  "statute," 
and  the  excerpt  justifies  itself  to  me  as  ap- 
posite. 

(It  may  not  be  getting  too  far  afield  for 
correct  judicial  discourse  to  observe  that  the 
discriminating  scholar  who  has  not  access  to 
the  old  report  may  thank  me  for  citing  him 

to  252  Mo.  p.  ,  where  the  remainder  of 

Chief  Justice  Crewe's  observations,  one  of  the 
most  notable  and  rugged  examples  of  un- 
alloyed eloquence  that  ever  fell  from  judicial 
lips,  may  be  found  quoted  in  the  funeral  ora- 
tion of  Judge  Philips  in  the  memorial  serv- 
ices at  our  bar  for  our  late  Brother  GANTT.) 

Despite  our  respect  for  the  motive  of  the 


statute  and  our  labor  to  sustain  it,  we  are 
constrained  to  follow  the  cold  reason  of  the 
thing  in  the  beaten  path  of  interpretation 
and  sustain  the  judgment  Instead,  as  will 
now  appear. 

(c)  It  is  argued  for  respondent  that  the 
statute  is  void  because  violative  of  section  1, 
art  10,  of  the  Ctonstitution,  reading:  "The 
taxing  power  may  be  exercised  by  the  Gener- 
al Assembly  for  state  purposes,  and  by 
counties  and  other  municipal  corporations, 
under  authority  granted  to  them  by  the  Gen- 
eral Assembly,  for  county  and  other  corpo- 
rate purposes." 

It  is  further  argued  that  it  violates  sec- 
tion 3  of  article  10,  reading:  "Taxes  may  be 
levied  and  collected  for  public  purposes  only. 
They  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  all  taxes  shall 
be  levied  and  collected  by  general  laws." 

[2]  d)  It  is  not  apparent  why  the  purpose 
to  be  subserved  by  the  tax  in  question  Is  not  a 
public  purpose  within  the  intendment  of  sec- 
tion 3,  supra.  The  evil  in  the  mind  of  the 
Constitution  maker,  and  blazoned  forth  in  his 
instrument  was  the  danger  of  a  misuse  of 
the  taxing  power  for  private  purpoies,  and 
we  are  not  willing  to  hold  that  the  statute 
comes  within  the  mischief  interdicted  there- 
by. The  argument  of  respondent  in  that  be- 
half Is  faintly  developed,  and  if  there  were 
no  other  constitutional  obstacles  In  the  way 
of  the  statute,  we  would  be  inclined,  at  first 
blush  and  without  at  this  time  pursuing  the 
matter  in  all. its  ramifications  and  bearings, 
to  hold  that  statute  well  enough  from  that 
angle. 

[3]  (2)  Coming  to  section  1  of  article  10,  su- 
pra, it  is  an  unquestionable  limitation  on  the 
sources  of  the  taxing  power.  It  is  a  plain 
provision  made  by  plain  men  for  plain  men, 
locating  that  power  in  only  two  places,  name- 
ly, in  the  General  Assembly  for  state  pur- 
poses, and  in  counties  and  "other  municipal 
corporations"  for  "corporate  purposes."  It 
can  be  looked  for  at  no  other  places  than 
those  two.  If,  now,  the  act  of  1911  had  not 
been  amended  by  the  act  of  1913,  It  would 
have  stood  as  a  palpable  violation  of  the  Con- 
stitution In  that  regard;  for  the  act  of  1911 
granted  the  taxing  power  to  the  board  of 
commissioners  of  the  tuberculosis  hospital 
district — a  source  of  taxing  power  strange  to 
the  Constitution,  and  a  statutory  Invention 
BO  clearly  outside  of  the  provisions  of  that 
instrument  as  to  be  a  daring  and  dangerous 
innovation.  It  cannot  be  held  that  thei  hos- 
pital district  is  a  municipal  corporation  with- 
in the  purview  of  section  1,  supra.  Black's  L. 
Diet  (2d  Ed.)  tit  "Municipal  Corporations." 
Where  would  the  end  be  on  that  road?  What 
other  new  source  of  taxing  power  would  come 
in  if  the  constitutional  barrier  is  to  be  thus 
overleaped  or  broken  down?  The  maxim 
"withstand  beginnings"  could  nowhere  be  bet- 
ter applied  than  by  stamping  out  such  here- 
sy when  it  first  rears  its  head.    The  act  of 
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1913  obylonsly  was  Intended  to  bring  tbe  law 
within  constltntlOQal  sanctions  In  that  par- 
ticular. True,  It  directs  that  the  board  by 
resolution  may  levy  a  tax  rate  In  a  given 
amount  The  use  of  the  word  "levy"  was  un- 
fortunate; for  by  common  usage  that  word 
expresses  a  concept  inseparably  and  intrinsi- 
cally connected  with  the  taxing  power.  But 
the  act  of  1913  requires  the  avouchment  of 
the  county  court  and  a  levy  by  that  body  as 
a  condition  precedent  to  the  consummation 
of  a  legal  tax  levy,  so  that  the  act  of  1913 
may  be  Interpreted  to  mean  that  the  county 
court  must  make  the  levy,  but  may  not  do  so 
unless  the  lioard  has  theretofore  by  resolu- 
tion required  It  to  be  done.  The  word  "levy" 
In  the  grant  of  power  to  the  board  might  be 
construed.  In  a  pinch,  to  be  a  mere  prelimi- 
nary order  or  requisition  evidencing  the  offi- 
cial action  of  the  board  upon  the  amount 
necessary  for  the  purposes  In  hand. 

Section  1  of  article  10,  under  review,  uses 
tbe  phrase  "corporate  purposes."  That  Is  a 
broad  term.  Intentionally  left  broad  and  gen- 
eral, and  to  be  broadly  construed  or  Intei^ 
preted.  We  are  not  prepared  to  say  It  does 
not  mean  county  purposes  or  city  purposes, 
as  tbe  case  may  be;  and  what,  ta  turn.  Is 
a  dty  or  county  purpose  must  be  determined 
by  a  reference  to  the  whole  body  of  the  learn- 
ing on  that  score.  We  wUl  not  go  Into  that 
field  because  roads,  bridges,  the  care  of 
paupers,  of  the  Insane,  of  prisoners,  official 
salaries,  the  care  of  public  buildings,  etc, 
have  usually  been  considered  county  purposes 
within  the  purview  of  revenue  laws  and  tbe 
administrative  details  of  county  business, 
and,  having  In  mind  the  settled  breadth  and 
scope  of  county  purposes  as  evidenced  by  a 
group  of  statutes,  we  are  not  prepared  to  say 
that  a  statutory  scheme,  Involving  the  pre- 
vention and  cure  of  infectious  diseases  Im- 
porlonsly  menacing  the  public  health,  and  the 
care  of  those  who  are  afflicted  therewith, 
who  are  Indigent,  at  public  expense  in  the 
same  public  hospital  with  those  who  can  pay 
and  are  required  to  pay,  as  here,  would  not 
be  such  essential  part  of  the  public  welfiire 
as  would  become  a  corporate  purpose— L  e., 
a  county  purpose — within  the  fair  intend- 
ment of  the  broad  constitutional  term. 

The  provision  of  the  act  of  1913  requiring 
the  resolution  of  the  board  to  be  lodged  with 
the  prosecuting  attorney,  and  requiring  that 
officer  to  present  a  petition  to  the  circuit 
court  In  ordor  that  the  legality  of  the  tax 
levy  be  predetermined  by  that  tribunal,  and 
that  the  county  court  Should  only  move  un- 
der the  direction  and  order  of  the  circuit 
court,  has  two  aspects,  viz. :  In  one  it  would 
appear  at  first  blush  that  the  lawmaker  en- 
tertained such  serious  doubts  of  the  validity 
of  his  enactment  that  he  Interdicted  Its 
enforcement  except  on  the  vise  and  avouch- 
ment  of  the  circuit  court  But  looked  Into, 
that  Is  not  so;  for  the  other  is  that  the 
lawmaker,  out  of  abundant  caution,  was  but 
squaring  his   enactment  with   those  provi- 


sions of  the  General  Statutes,  commonly 
known  as  the  "Cottey  Act"  (Laws  1ST9,  p. 
185)  carried  forward  as  live  law  In  some  of 
the  sections  of  article  5,  e.  117,  B.  S.  1900. 
entitled  "Taxation  and  Revenue."  Tbe  Cot- 
tey act  provides  for  the  same  kind  of  an  ap- 
plication to  the  circuit  court  and  puts  tbe 
same  limitation  on  the  exercise  of  the  tax- 
ing power  in  some  of  Its  features;  bence  all 
sinister  significance,  in  the  way  of  a  sup- 
posed doubt  in  the  lawmaker's  mind,  must 
be  put  to  one  side.  As  at  present  advised, 
we  see  no  Insuperable  obstacles  to  the  law 
in  section  1,  art  10,  of  the  Constitution, 
standing  alone;  but  that  section,  as  well 
as  section  3,  supra,  must  be  read  In  connec- 
tion with  section  11  of  article  10  of  the 
Constitution,  for  they  i>ertaln  to  the  same 
subject-matter,  and  are  strictly  In  pari  mate- 
ria. Brooks  V.  Schultz,  1T8  ifflo.  228,  77  S. 
W.  861. 

[4]  (d)  It  Is  argued  for  respondent  that 
section  11,  art  10,  of  the  Constitution  is 
violated  by  the  amendatory  act  of  1913, 
and  this  contention  presents  tbe  decisive 
question  and  discloses  the  fatal  blemish  In 
the  act  That  section  Is  long  and  we  repro- 
duce only  those  parts  material  here,  vlx.: 
"Taxes  for  county,  •  *  •  purposes  may 
be  levied  on  all  subjects  and  objects  of  taxa- 
tion. •  *  •  For  county  purposes  tbe  an- 
nual rate  on  property;  •  •  •  In  counties 
having  thirty  million  dollars  or  more,  said 
zate  shall  not  exceed  thlrty-flve  cents  on  the 
hundred-dollar  valuation.  •  •  •  For  the 
purpose  of  erecting  public  buildings  In  coun- 
ties, dtles  or  school  districts,  the  rate  of  tax- 
ation herein  limited  may  be  increased  when 
the  rate  of  such  increase  and  the  purpose 
for  which  It  Is  Intended  shall  have  been  sub- 
mitted to  a  vote  of  tbe  people,  and  two- 
thirds  of  the  qualified  voters  of  sudi  county, 
•  •  •  Toting  at  such  election,  shall  vote 
therefor.  The  rate  herein  allowed  to  eadi 
county  shall  be  ascertained  by  the  amount 
of  taxable  property  therein,  according  to  thp 
last  assessment  for  state  and  county  purpos- 
es; *  *  *  said  restrictions  as  to  rates 
shall  apply  to  taxes  of  every  kind  and  de- 
scription, whether  general  or  special,  except 
taxes  to  i>ay  valid  Indebtedness  now  exist- 
ing, or  bonds  whldi  may  be  Issued  In  renew- 
al of  such  Indebtedness.  •  •  •  ••  That 
part  of  section  11,  above,  referring  to  the 
erection  of  public  buildings  and  the  Increase 
of  taxation  therefor  upon  the  vote  of  two- 
thirds  of  the  qualified  voters  of  the  county, 
may  be  laid  out  of  view  for  the  purposes  of 
the  Instant  case,  because  the  facts  do  not 
bring  the  case  within  that  provision,  and  no 
contention  Is  made  by  appellant  that  the 
tax  levy  in  Judgment  stands  on  that  foot  or 
Is  validated  thereby.  Neither  Is  it  contend- 
ed by  appellant  that  the  proposed  tax  enters 
Into  and  becomes  an  Integral  part  of  the 
35  cents  on  the  $100  authorized  to  be  levied 
for  county  puriwses. 
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The  case,  then,  must  stand  or  fall  on  the 
proposition  that  the  proposed  levy  Is  In 
addition  to  the  35  cents  allowed  by  the  Con- 
stitution for  "county  purposes."  Evidently 
that  was  the  theory  of  the  lawmaker.  Oth- 
erwise, 4]>  \tlte  constitutional  levy  of  85 
cents  for  roads,  bridges,  the  care  of  the 
Insane,  paupers,  criminals,  and  the  current 
expenses  of  the  county  for  salaries.  Jury 
service,  care  of  public  buildings,  and  what 
not,  is  to  be  depleted  by  a  deduction  of  a 
26-cent  levy  on  the  $100  for  the  tuberculosis 
hospital  district,  then  all  the  usual  and 
needful  activities  of  the  county  would  be 
crippled  by  starvation  into  a  state  of  sus- 
pended animation  akin  to'  death.  Self-evl- 
dently  so  benevolent  an  act  as  the  one  under 
review  could  not  have  contemplated  so  un- 
benevolent  and  Injurious  a  result  The  itch- 
ing Idea  in  the  lawmaker's  mind  was  to 
progress — L  e.,  to  keep  what  we  have  and 
get  more— not  to  go  backward  In  govern- 
mental purpose  and  action.  The  lawmaker, 
then,  must  be  held  to  have  Intended  his  act 
to  i)ermit  a  levy  in  addition  to  the  35  cents 
permitted  by  the  Constitution,  and  appellant 
so  argues  In  a  brief  most  commendable  tn 
tone  and  uncommonly  ingenious  in  reason- 
ing. But  we  shall  not  follow  the  lead  of 
learned  counsel.  That  provision  of  the  Con- 
stltatlon  may  neither  be  struck  down  by 
the  General  Assembly  nor  Ignored,  nor 
evaded  by  deft  indirection.  It  stands  there 
as  an  Insurmountable  barrier  to  an  increase 
in  taxation  for  county  purposes  beyond  the 
maximum  rate  of  36  cents  on  the  $100.  It 
goes  further.  It  interprets  itself.  It  de- 
clares that  the  restriction  shall  apply  to 
taxes  of  every  kind  and  description,  whether 
general  or  special,  except  taxes  to  pay  valid 
Indebtedness  now  existing,  or  bonds  which 
may  be  Issued  In  renewal  of  such  indebted- 
ness. Looked  at  from  every  standpoint,  we 
have  come  to  rate  it  as  our  bounden  duty  to 
so  write  the  law.  The  student  in  Missouri 
history  need  not  be  told  that  the  constitu- 
tional convention  of  1876  met  at  a  time 
when  there  was  a  deep-going  and  widespread 
iwpular  revulsion  from  high  taxes  incident 
to  a  prior  expansion  of  county  and  city  ex- 
penditures and  Indebtedness  and  a  present 
contraction  of  debt-paying  [ability.  That 
convention  provided  remedies  therefor  with 
unsparing  and  unmistakable  words.  It  left 
no  loopholes  for  evasion  or  bars  down  in 
that  behalf.  It  encompassed  public  frugal- 
ity by  setting  Impassable  metes  and  bounds 
to  taxation,  public  expenditure,  and  the 
creation  of  public  Indebtedness.  Its  instru- 
ment most  be  construed  by  courts  so  as  to 
preserve  Its  spirit  and  further  its  purpose. 
"Ita  lex  scripts  est" 

If,  peradventure,  the  state  has  outgrown 
prescribed  taxation  limits,  or  new  discover- 
ies have  been  made,  or  a  new  public  senti- 
ment  has  sprang,  demanding  as  a  matter  of 


social  Justice  and  public  welfare  that  the 
hard  and  fast  limits  of  the  present  Constitu- 
tion no  longer  are  adequately  responsive  to 
the  people's  needs,  then  the  remedy  is  not 
for  this  court  to  emasculate  or  whittle  away 
the  permanent  law  by  refinements,  but  it  is 
for  the  people  to  at  all  times  cry  aloud  (vide 
Cato's  iteration  and  reiteration  anent  the 
destruction  of  Carthage)  for  an  amendment 
to  the  Constitution  In  a  straightforward 
constitutional  way,  or  to  frame  and  adopt 
a  new  one. 

Unless  the  proposed  tax  be  construed  to 
be  for  corporate  purposes,  which  we  think 
(and  have  ruled)  are  equivalent  to  county 
purposes,  it  has  no  constitutional  warrant 
at  aU. 

We  are.  referred  to  principles  of  law  per- 
mitting the  levy  of  special  assessments  for 
local  Improvements,  as  for  example,  for 
park,  street,  levee,  and  drainage  purposes. 
But  those  benefit  assessments  have  been 
validated  because.  In  their  essence,  while 
referable  to  the  taxing  power  in  a  sense, 
they  are  not  taxes  in  a  constitutional  sense, 
but  stand  on  a  distinct  principle  not  at  all 
applicable  here.  They  are  taxes  only  in  a 
loose  and  colloquial  sense,  and  not  in  a  con- 
stitutional or  legal  sense.  We  cite  a  case  or 
so  to  the  point  (from  one  discern  all):  Far- 
rar  v.  St  Louis,  80  Mo.  loc.  dt  387  et  seq., 
and  cases  dted  and  reviewed;  Kansas  City 
V.  Bacon,  147  Mo.  loa  clt  282,  48  S.  W.  860. 
Appellant's  case  cannot  prosper*  on  the  the- 
ory validating  special  assessments  for  local 
Improvements.  The  tax  levy  here  sought 
Is  of  a  tax  strictly  so  by  name  and  by  inher- 
ent quality.  We  have  no  doubt  the  act,  in  the 
particulars  in  Judgment,  is  unconstitutional. 
It  follows  that  the  circuit  court  did  right  in 
refusing  to  order  a  tax  levy. 

Let  the  Judgment  be  afSrined. 

WOODSON,  GRAVES,  WALKER,  and 
FARIS,  JJ.,  concur.  BROWN,  J.,  dubltante. 
BOND,  J.,  concurs  in  result 


LUEDERS  T.  ST.  LOUIS  &  S.  P.  R.  (X). 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  6,  1913.) 

1.  CoNsnnrnowAL  Law  (|  801*)— Dbath  (S 
9*)— DtJB  Pbocess  of  Law— liiABiUTT  fob 
Pebsonai,  Injttbies. 

Rev.  St  1909,  {  6426,  providing  that  when 
a  person  ihall  die  from  an  injury  received 
through  the  negligence  of  any  person  engaged 
in  running  a  locomotive,  car,  etc.,  the  owner  of 
the  vehicle  shall  forfeit  and  pay  as  a  penalty, 
etc.,  the  sum  of  not  less  than  $2,000  and  not 
exceeding  $10,000,  in  the  discretion  of  the 
jury,  is  not  a  delegation  to  the  jury  of  the  leg- 
islative power  of  nzing  penalties  so  as  to  de- 
prive one  of  bis  property  without  due  process 
of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  848-850,  867:  Dec.  Dig. 
g  301;*   Death,  Cent  Dig.  {  11;   Dec.  Dig.  { 


•For  otber  casM  see  same  t^lc  and  sacUon  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-Nv.  Serla*  *  Rep'r  Indexes 
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2.  Railroads  ({  76*)— Use  or  Stbxets— Ex- 
tent OF  RlSRT. 

Where  a  railroad  company  is  permitted  by 
a  municipality  to  lay  its  tracks  in  a  street,  the 
extent  of  its  rights  in  the  street  is  measured 
by  the  permission  given,  together  with  such 
lawful  ordinances  as  define  and  regulate  its  use, 
and,  within  such  limits,  its  rights  in  the  street 
are  upon  an  equality  with  the  rights  of  the  pub- 
lic; each  must  respect  the  rights  of  the  other, 
having  due  regard  to  the  nature  of  the  ase  by 
each. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  {|  195,  196,  199-201;  Dec.  Dig.  S 
76.*] 

8.  Railroabs  (S  236*)  — Usk  of  Stbektb  — 
PowEB  TO  Control  and  REOtrrxTE. 

As  a  municipality  may  impose,  as  a  con- 
dition to  its  grant  to  a  railroad  company  of  the 
right  to  lay  its  tracks  in  a  public  street  any 
reasonable  regulation,  it  could  afterwards  pass 
a  speed  ordinance  and  make  other  regulations 
as  to  the  use. 

[Ed.  Note.— For  Other  cases,  see  Railroads, 
Cent.  Dig.  i  749 ;   Dec  Dig.  §236.*] 

4.  RAII.B0ADS  (I  385*)— Injuries  to  Teavel- 

KR— Use  of  Streets— Liability. 

A  railroad  company,  in  the  use  of  a  pub- 
lic street,  had  a  right  to  assume  that  its  sig- 
nals would  be  heard  and  obeyed  by  travelers 
in  the  street,  and  a  traveler  in  the  street  had 
the  right  to  presume  that  the  railroad  would  ob- 
serve all  regulations  prescribed  by  law  for  his 
protection;  hence,  in  the  use  of  a  street  along 
which  a  railroad  track  extended,  a  traveler  bad 
the  right  to  presume  that  the  railroad  wpuld  ob- 
serve an  ordinance  limiting  its  speed  to  five 
miles  per  hour. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §|  1311-1313;   Dec.  Dig.  §  385.»] 

6.  RaII,BOADB  (I  398*)— IlTJTTBIES  FBOU  OPER- 
ATION IN  Street- ExcBSSTVB  Speed— Suffi- 
oiENCT  OF  Evidence. 

Evidence,  in  an  action  for  the  death  of 
plaintiff's  intestate  run  over  by  a  train  in  a 
public  street  on  which  tracks  extended,  held  to 
justify^  a  finding  that  the  speed  of  the  train  was 
excessive  in  view  of  an  ordinance  limiting  the 
speed  to  five  miles  i>er  hour. 

[Ejd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1366,  1358-1363;  Dec  Dig.  | 
39&*] 

6.  Evidence  (|  6*)— Jttdioiai.  Noticb— Dis- 
tance Between  telegraph  Poles. 

This  conrt  will  take  judicial  notice  of  the 
fact  that  telegraph  poles  are  more  than  150 
feet  apart 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {4;  Dec  Dig.  S  5.*] 

7.  Railroads  (|  398*)— Injuries  From  Oper- 
ation IN  Street— Proxuiate  Cause  of  In- 
jury. 

Evidence,  in  an  action  for  the  death  of 
plaintiff's  intestate  run  over  by  a  train  in  a 
public  street,  held  to  Justify  a  finding  that  the 
excessive  speed  of  the  train  was  the  proximate 
cause  of  the  accident. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §i  1356,  1358-1363;  Dec  Dig.  | 
398.*] 

8.  Railroads  (|  381*)— Care  Required  of 
Person  on  Trace. 

A  person  walking  along  a  railroad  track  in 
a  public  street  along  which  the  tracks  extended 
was  bound,  after  be  saw  a  train  approaching, 
to  use  the  care  that  an  ordinarily  prudent  per- 
son would  have,  under  the  circumstances,  used 
to  get  off  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i§  1285-1293 ;    Dec  Dig.  |  381.*] 


9.  Railroads  (|  400*)— CftossiNO  Accident— 
Action— Question  ros  Jury— Contributo- 
BT  Neoligencb. 

Whether  plaintiff's  intestate  used  such  cai« 

was  properly  submitted  to  the  jury. 
[Ed.   Note. — For  other  cases,   see  Railroads, 

Cent  Dig.  if  1365-1381;   Dec.  Dig.  |  400.*] 

Graves  and  Lamm,  JJ.,  dissenting  In  part 

Appeal  from  Cape  Girardeau  Court  of 
Common  Pleas;  R.  O.  Raney,  Judge. 

Action  by  Johanna  Lneders  against  tbe  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Affirmed. 

Moses  Wbybark,  of  Cape  Girardeau,  W.  F. 
Evans,  bt  St  IjOuIs,  and  A.  P.  Stewart,  of 
Cape  Girardeau,  for  appellant  Orren  Wll" 
sou,  of  Cape  Girardeau,  and  Wilson  Cramer, 
of  Jackson,  for  respondent 

BROWN,  C.  This  suit  was  brought  In  the 
Cape  Girardeau  court  of  common  pleas  Au- 
gust 23, 1907.  The  plaintiff,  respondent  here, 
is  the  widow  of  Henry  Lueders,  who  was 
killed  by  a  train  of  the  defendant  in  the  city 
of  Cape  Girardeau  May  1,  1907.  She  sues  to 
recover,  on  account  of  his  death,  $10,000,  the 
maximum  penalty  prescribed  by  section  2S64 
of  the  Revised  Statutes  of  Missouri,  1899,  as 
amended  by  the  act  of  April  13,  1905  (page 
135),  being  section  6425  of  the  Revised  Stat- 
utes of  1909.  The  negligence  charged  Is  tbe 
violation  of  an  ordinance  of  the  city  limit- 
ing the  speed  of  railway  engines,  cars,  and 
trains  within  the  dty  to  five  miles  per  hour 
and  prescribing  a  fine  for  Its  violation.  De- 
fendant demurred  to  the  petition  on  the 
ground  that  the  statute  Is  unconstitutional 
because  It  vests  in  the  jury  an  absolute  and 
arbitrary  discretion  as  to  the  amount  of  the 
recovery,  depriving  the  court  of  the  power  to 
control  It,  thereby  denying  to  the  defendant 
the  right  of  trial  by  jury  as  theretofore  en- 
joyed, and  depriving  It  of  property  without 
due  process  of  law;  and  also  that  it  closes 
the  court  against  and  denies  certain  remedy 
to  the  defendant  for  Injury  to  his  property. 
The  demurrer  was  overruled,  and  the  point 
was  again  made  from  time  to  time  in  the 
progress  of  the  trial.  The  question  of  consti- 
tutional construction  so  presented  is  the  foun- 
dation of  the  Jurisdiction  of  this  court  The 
defendant  answered  with  a  general  denial 
and  a  plea  of  contributory  negligence  by  go- 
ing upon  defendant's  tracks,  and  by  falling  to 
step  off  the  track  when  he  saw  the  train  and 
was  warned  of  its  approach. 

The  accident  occurred  on  Aquamsl  street, 
a  traveled  street  In  the  dty  of  Cape  Girar- 
deau upon  which  defendant's  track  had  been 
laid  and  operated  for  many  years  along  tbe 
west  bank  of  the  Mississippi  river.  The  de- 
fendant's shops  and  roundhouse  and  the 
trackage  connected  therewith  were  situated 
on  a  tract  of  land  adjoining  the  rlrer  in  the 
southern  part  of  the  city  through  which  its 
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main  track  extended,  from  the  soatliem  lim- 
its, more  tban  tbree-qnart^B  of  a  mile  sonth 
of  William  street,  reaching  tbe  river  bank 
wbere  Morgan  Oak  street  abntted  on  a  levee; 
thence  north  to  Good  Hope  street,  a  distance 
of  one  block  of  about  460  feet;  thence  across 
Good  Hope  street  to  William  street,  about 
620  feet  further;  thence  north  along  the  lev- 
ee in  Aqnamai  street,  some  636  feet  further; 
and  thence  in  the  same  general  direction  to 
defendant's  passenger  station,  and  througb 
tbe  dty.  The  freight  depot  was  a  consider- 
able stracture  situated  on  the  east  side  of  the 
track  toward  the  river  between  Good  Hope 
and  William  streets,  and  between  tbe  main 
track  and  the  depot,  extending  from  Morgan 
Oak  street  to  a  point  between  tbe  south  side 
of  William  street  and  the  north  end  of  the 
depot,  was  a  side  track  used  for  loading  and 
unloading  cars.  The  grade  of  the  main  track 
from  Morgan  Oak  to  Good  Hope  street  was 
nearly  level;  and  from  Good  Hope  street 
north  to  and  beyond  the  place  of  tbe  accident 
descended  one  per  cent,  or  one  vertical  foot 
In  each  100  horisontal  feet  At  the  time  of 
the  accident,  a  train  stood  on  the  side  track 
west  of  the  depot  consisting  of  a  couple  of 
freight  cars,  a  caboose,  and  tbe  engine,  which 
was  headed  sooth  so  that  the  cars  deared  tbe 
switch  of  William  street  The  foot  travel 
along  Aquamai  is  Indicated  to  some  extent  by 
the  testimony  of  the  engineer,  who  said  that 
at  the  time  he  saw  Mr.  Lneders  on  the  track 
there  were  several  other  people  walking  along 
a  little  beaten  path  by  the  west  end  of  the 
ties.  Mr.  Carleton,  a  witness  of  the  acci- 
dent, said  that  be  would  pass  op  and  down 
the  track  sometimes  a  dozen  times  a  day, 
and  Mr.  McKee,  another  witness,  said  he 
walked  up  and  down  the  track  every  morn- 
ing. 

Mr.  Oarleton  was  a  transfer  man,  and  tes- 
tified that  be  was  at  the  fright  depot  on 
business  the  day  of  the  accident,  and  first 
saw  Mr.  Lueders  at  a  little  road  that  crosses 
from  Aquamsi  street  into  the  freighthouse 
about  two-thirds  of  the  way  north  from  Good 
Hope  street  to  William  street  walking  north; 
ttiat  witness  came  out  from  the  north  end  of 
tbe  freighthouse,  and  Mr.  Lueders  was  walk- 
ing on  the  track  north  of  it,  and  witness 
passed  him.  He  seemed  to  have  a  cane  or 
flab  pole,  he  could  not  say  which.  The  wit- 
ness thought  a  man  as  feeble  as  he  looked  to 
be  was  in  danger  and  had  no  business  there. 
He  was  old  and  feeble  and  seemed  to  be  nerv- 
ous, and  tbat  is  bow  he  came  to  notice  him 
so  much.  The  witness  was  on  the  north  side 
of  William  street  when  he  first  heard  the 
train;  it  was  then  south  of  Good  Hope  street, 
and  had  not  yet  whistled  for  the  crossing. 
He  walked  on  something  like  ten  steps  and 
tnmed  around  and  saw  the  old  man  still 
'walking,  and  about  that  time  the  train  came 
around  tbe  curve  and  blew  for  the  crossing — 
four  whistles.  The  old  man  was  then  down 
almost  to  William  street    He  did  not  look| 


back  when  they  blew  for  tbe  crossing,  and 
tbe  witness  thought  perhaps  be  might  be 
deaf,  and  started  back  and  motioned  to  him. 
He  thinks  he  saw  him  and  finally  looked 
back — ^looked  directly  south  toward  the  train, 
which  was  in  full  view.  He  then  turned 
around,  facing  north,  and  walked  diagonally 
toward  the  edge,  put  one  foot  ontside  the  rail 
on  tbe  tie,  and  stopped  and  looked  back 
again  over  his  shoulder  In  tbe  direction  of  tta* 
train.  Tbe  train  was  not  veiy  far  from  him  ' 
at  that  time,  probably  (witness  indicating) 
from  here  to  that  door.  He  made  no  effort 
to  get  any  further,  and  remained  standing 
practically  in  the  same  position  until  they 
struck  him.  Tbe  train  whistled  the  alarm 
probably  two  telegraph  poles  from  him,  and 
continued  to  whistle  short  blasts  right  np  to 
tbe  time  they  struck  him,  and  applied  the 
air  something  in  the  neighborhood  of  one  tel- 
egraph pole  from  him. 

Mr.  Fish,  the  engineer,  testified  tbat  be 
was  ruimlng  north  into  Cape  Girardeau  with 
an  engine  and  caboose  on  the  schedule  and 
as  first  section  of  passenger  train,  with  sig- 
nals displayed  indicating  ttiat  a  second  sec- 
tion was  following.  Bigbty  rods  south  of 
Good  Hope  be  whistled  for  that  crossing,  and 
when  he  approached  it  he  saw  tbe  train 
standing  at  the  depot  and  called  attention  to 
his  own  signals  with  two  blasts  of  bis  whis- 
tle. Tlie  engineer  of  the  standing  train,  tbe 
enjpiie  of  which  was  heading  south,  did  not 
respond,  and  on  crossing  the  street  he  blew 
the  same  signal  again,  making  four  blasts  all 
together.  The  other  engineer  then  appeared 
from  tbe  left  side  of  his  engine,  came  around 
the  pilot,  and  gave  the  necessary  signal  with 
his  bands — two  movements  as  if  he  were 
pulling  the  cord — and  Mr.  Fish  passed  on. 
He  had  shut  off  tbe  steam  before  signaling 
the  standing  train,  so  as  to  drift  down  tbe 
hill,  which  gave  him  better  control  of  his  en- 
gine in  case  it  should  become  necessary  to 
make  an  emergency  stop.  The  top  of  bis 
grade  was  at  Good  Hope  street  Before  shut- 
ting off  the  steam,  he  had  glanced  ahead  and 
seen  nobody  on  the  track.  After  shutting  it 
off,  bis  attention  was  drawn  to  the  front  of 
the  engine  to  look  at  tbe  air  and  water  gaug- 
es. It  was  necessary  to  look  at  the  water 
gauge  because  the  water  sometimes  recedes 
when  the  engine  stops  working  the  steam 
from  the  boiler,  and  he  looked  at  the  air 
gauge  to  make  sure  tbat  be  would  have  the 
necessary  pressure  in  case  of  emergency. 
His  attention,  be  said,  was  properly  drawn 
to  tbe  front  of  tbe  engine  for  those  purposes 
two  or  three  seconds,  during  which  he  would 
say  that  his  engine  had  moved  a  couple  of 
car  lengths  possibly.  The  length  of  the  av- 
erage car  is  34  feet  inside  and  about  37  feet 
outside,  whidi  includes  the  couplings.  He 
then  looked  up  and  saw  Mr.  Lueders  walking 
about  two  car  lengths,  somewhere  near  70 
feet  ahead  of  him.  He  thm  applied  tbe  air 
In  emergency  and  grabbed  tbe  signal  and 
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whistled  the  warning.  To  put  his  hand  on 
the  brake  valve  and  apply  the  air  would 
probably  consume  two  seconds,  and  to  reach 
the  whistle  rope  about  a  second  or  so.  It 
would  consume  from  about  two  to  four  sec- 
onds, and  the  train  would  move  In  that  time 
four  or  five  car  lengths.  He  sounded  the 
whistle  immediately.  Mr.  Lueders  heard  It 
It  was  the  flrst  intimation  he  had,  apparent- 
ly, that  the  train  was  there.  He  hesitated, 
looked  back  over  his  shoulder,  and  started 
over  the  rail  on  the  rlghtrhand  side.  He  got 
both  feet  over  the  rail.  He  got  his  feet  to 
the  end  of  the  ties,  but  in  a  stooped  position. 
Els  body  stuck  back,  and  he  was  feeling 
with  a  cane  as  though  for  a  place  to  set  a 
foot,  when  the  bumper  beam  of  the  pilot 
struck  him.  This  Is  a  heavy  beam  across 
the  front  of  the  engine  flush  with  the  out- 
side of  the  cylinders,  or  perhaps  an  inch  out- 
side them  to  protect  them.  The  end  of  this 
struck  him  in  the  region  of  the  hip.  He  stood 
stooped  over  like  this  (illustrating),  with  the 
cane  like  this  (illustratliig).  The  bumper 
beam  stnu^  him  right  in  here  (indicating), 
and  turned  him  around  and  knocked  him  In 
the  direction  and  he  fell  into  a  pile  of  rodtu 
down  on  this  side  of  the  dump.  The  engine 
was  drifting  under  control.  Had  the  man 
shown  up  in  the  middle  of  the  track  when  he 
shut  off,  he  could  have  stopped  easy  enough, 
but  after  he  looked  at  the  gauge  and  looked 
out  and  saw  him  he  could  not.  The  engine 
stopped  two  or  three  car  lengths,  not  to  ex- 
ceed three  car  lengths,  after  striking  the  man. 
The  engineer  testified  that  south  of  Good 
Hope  street  he  had  been  running  at  eight  or 
ten  miles  an  hour,  but  in  coming  around  the 
curve  it  slowed  up  to  some  extent  when  be 
crossed  the  street  As  to  the  speed  when  he 
struck  Mr.  Lueders,  the  following  question 
was  asked  and  answers  given:  "Q.  At  what 
rate  of  speed  were  you  going  when  you 
struck  him?  A.  I  stated  at  one  time  I  was 
making  eight  or  ten  miles,  but  since  I  have 
looked  over  the  ground  and  seen  the  distance 
in  which  I  stopped  and  seen  the  gNitieman 
and  stopped  after  I  struck  blm,  I  don't  think 
.  I  was  running  that  fast,  but  I  did  state  at 
the  coroner's  Inquest  I  was  going  that  fast, 
because  when  anything  like  that  happens  a 
man  will  naturally  judge  his  speed  faster 
than  any  ordinary  time." 

Mr.  McKee  testified  that  he  was  living  on 
Aquamsi  street  and  had  for  six  years  before 
the  trial,  about  30  feet  from  the  street,  be- 
hind the  Catholic  Church  and  pretty  near  the 
center  of  the  block  between  William  and 
Merrlwether  streets.  He  was  at  home  the 
afternoon  of  the  accident  and  saw  them 
bring  Mr.  Lueders  up  the  bank  and  put  blm 
In  the  caboose.  The  point  from  which  they 
brought  him  was  across  the  track  and  per- 
haps four  feet  further  north  than  the  north- 
east comer  of  the  witness'  house. 

[1]  1.  Tbe  appellant  calls  attention  to  the 
fact  that  since  acquiring  Jurisdiction  of  this 


appeal  we  have  upheld  tbe  oonstltatlonality 
of  the  section  of  the  statute  upon  wbldi  the 
suit  1b  founded  in  Toung  v.  Railroad,  227 
Mo.  807,  127  S.  W.  19  (decided  March  31. 
1010),  and  Boyd  v.  RaUroad,  236  Mo.  54,  130 
S.  W.  561  (decided  July  1,  1013),  and  roninds 
us  that  we  have  also  held  that,  having  obtain- 
ed jurisdiction  upon  the  constlttttional  qne»- 
tton,  we  will  retain  it,  citing  Pope  ▼.  Rail- 
road, 242  Mo.  232,  146  S.  W.  700,  which  was 
decided  in  April,  1012.  It  stiU  inslsta,  bow- 
ever,  upon  the  question.  We  know  of  no  bet- 
ter way  to  meet  this  contention  than  by  quot- 
ing from  the  last-named  case  the  following: 
"Since  the  trial  of  this  case,  the  oonstitntion- 
allty  of  section  5425,  Revised  Statntee  IfiOO, 
on  which  the  action  was  based,  has  been  sus- 
tained by  this  court  and  therefore  app^- 
lant's  attack  thereon  need  not  be  farther  con- 
sidered."   We  are  still  of  the  same  ndnd. 

2.  Did  tbe  court  err  in  refostng  to  direct 
a  verdict  for  defendant?  If  there  was  sab- 
stantial  evidence  tending  to  prove  that 
the  plaintiff  while  in  the  exercise  of 
that  reasonable  care  which  the  law  re- 
quires of  persons  acting  und«r  like  dream- 
stances  and  conditions^  was  struck  by  defoid- 
ant's  train  because  it  was  being  ran  in 
Aquamsi  street  in  the  city  of  Cape  Qirardeau 
at  a  speed  exceeding  five  miles  per  hour,  then 
there  was  no  error  in  that  respect;  for  the 
killing  and  the  existence  of  tbe  ordinance 
limiting  tbe  speed  of  trains  to  five  miles  per 
hour  are  admitted  for  all  the  porposes  of 
this  hearing,  and  no  excose  is  offered  fbr  tbe 
violation  of  the  ordinance,  if  It  were  violated, 
which  is  denied.  It  is  seldom  we  have  a  case 
more  free  from  difficulty  as  to  the  physical 
facts ;  for  the  stories  of  the  three  witnesses, 
each  from  his  own  standpoint,  of  which  we 
have  made  the  foregoing  consecutive  synop- 
sla,  naturally  give  us  a  clearer  and  more 
vivid  impression  of  the  details  than  we  oould 
have  gained  with  our  own  senses  from  any 
single  point  of  view.  To  qualify  oursdves 
for  the  proper  application  of  these  facts, 
however,  it  will  be  helpful  to  first  consider 
the  legal  situation  of  the  parties  at  the  time 
of  their  occurrence.  Mr.  Lueders  was  not 
there  as  a  trespasser,  nor  did  he  have  to  de- 
pend for  his  right  upon  the  permission  of  the 
defendant  The  locality  was  a  public  street 
of  tbe  city,  dedicated  to  the  purposes  of 
public  travel  by  the  public  at  large,  on  foot 
and  on  horseback  as  well  as  by  the  more 
complicated  and  cumbersome  means  of  loco- 
motion. The  use  by  the  defendant  was  an 
extraordinary  one,  in  that  its  vehicles  were 
confined  to  an  inunovable  track,  so  that  they 
could  not  turn  out  to  avoid  obstacles,  and 
were  so  heavy  that  their  momentum  could 
not  be  readily  overcome  when  moving  even 
at  normal  speed.  For  these  reasons  the  Leg- 
islature very  naturally  forbade  the  laying  of 
railroad  tracks  in  the  public  streets  of  cities 
without  municipal  permission.  The  easemeat 
BO  granted  has  been  described  by  this  court 
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as  "carved  out  of  the  people's  common  in- 
heritance, to  wit,  the  right  to  safely  come 
and  go  on  a  public  thoroughfare."  Rlgga  t. 
Railroad,  216  Mo.  304,  817,  115  S.  W.  968, 
974.  In  the  same  case  the  court  continued : 
"Showing  the  pre-existing,  dominant  idea  of 
public  use,  it  has  been  held  that  a  city  coun- 
cil has  no  authority  to  establish  a  street  for 
the  use  of  a  buainess  corporation  or  an  in- 
dividnal,  bnt  that  the  right  to  estabUsh  a. 
street  is  traced  back  to  the  need  of  the  pidH 
Uc  at  large.  In  re  Twenty-First  Street  (Kan- 
sas aty  T.  Hyde)  196  Mo.  498  [96  S.  W.  201]. 
See,  aiso,  Scallln  t.  Railroad,  184  Mo.  loc. 
dt  704  et  seq.  [8S  8.  W.  760],  and  cases 
dted." 

[2-4]  When  the  city  of  Gape  Girardeau  au- 
thorized the  defendant  to  lay  its  track  in  the 
dty  and  upon  Aquamsl  street,  it  placed  it 
upon  an  equality  with  plaintiff  so  far  as 
the  use  of  the  street  was  concerned.  Each 
had  the  right  to  use  it,  having  due  regard 
to  the  rights  of  the  other  and  the  nature  of 
the  use  which  was  to  be  made  of  it  by  each. 
Public  safety  and  the  public  Interest  de- 
manded that  the  defendant  should  have  due 
regard  to  the  safety  of  those  who  should  use 
it  in  a  more  primltlye  and  less  deadly  way, 
and  demanded  of  the  plaintiff  that  he  should 
not  unnecessarily  expose  himself  to  danger 
from  the  lawful  use  of  the  defendant's  en- 
gines and  cars,  nor  unnecessarily  embarrass 
the  defendant  In  the  performance  of  the 
duties  to  the  public  on  which  its  right  was 
founded.  As  the  dty  might  have  imposed 
any  regulation  of  this  character  as  a  condi- 
tion of  its  grant  (Railway  t.  Kirkwood,  169 
Mo.  239,  60  S.  W.  110,  53  L.  R.  A.  300)  as  it 
might  afterwards,  and  did  by  the  speed  ordi- 
nance in  question,  make  reasonable  regula- 
tions for  such  mutual  us&  And  all  such  reg- 
ulations, whether  they  result  from  the  salu- 
tary principles  of  the  common  law,  which 
come  to  the  rescue  in  case  of  so  many  defi- 
ciencies in  human  foresight,  or  from  direct 
legislative,  or  munldpal  action  as  in  this 
case,  are  mutually  binding  upon  all  parties 
to  the  transaction.  As  the  defendant  bad  the 
right.  In  the  lawful  use  of  Its  franchise  to 
assume,  in  the  absence  of  any  appearance  to 
the  contrary,  ,that  its  signals  to  Insure  the 
safety  of  the  public  would  be  heard  and  obey- 
ed, so  that  plaintiff  liad  the  right,  in  the  law- 
ful use  of  the  street,  to  assume  that  all  those 
things  which  the  law  required  for  his  inro- 
tection  would  be  faithfully  observed.  It 
would  be  a  travesty  to  require  that  the  de- 
fendant move  its  trains  at  a  speed  of  five 
miles  per  hour  through  the  dty  for  the  pro- 
tection of  the  public  using  its  streets,  and 
refuse  the  people  any  advantage  from  such 
protection,  bnt  compel  them  to  act  as  if  no 
such  protection  existed ;  to  be  in  a  constant 
state  of  qui  vlve  exi)ectlng  the  law  to  be  vio- 
lated. 

[1-7]  From  this  standpoint  we  have  to  ap- 
proach the  killing  of  Lueders.  He  came  <m 
the  track  at  a  private  way  leading  across  it 


into  the  station  one-third  of  the  block,  or 
150  feet  south  of  the  south  line  of  William 
street  and  near  the  rear  of  the  little  train 
that  stood  there  with  its  rear  car  dearing 
the  switch.  Mr.  Carleton,  who  was  in  the 
depot  and  saw  him  come  on  the  track,  left 
the  building  from  the  north  end  and  got  on 
the  track  behind  him  after  he  had  passed  the  - 
switch  on  Ills  way  north  to  the  place  of  the 
acddent  Bdng  old  and  feeble,  and  very 
nervous,  Mr.  Carleton  overtook  and  passed 
him  and  wait  on  north  of  William  street, 
when  he  heard  the  train  coming  up  from 
the  south.  Feeling  anxions  for  the  old  mas 
on  account  of  his  evident  infirmities,  he 
turned  round,  saw  him  still  coming  down 
the  track,  and  then  the  train  came  round  the 
curve  and  blew  for  the  crossing;  fonr  whis- 
tles. The  old  man  did  not  look  back;  and 
Mr.  Carleton  started  back,  motioning  to  him. 
The  old  man  then  looked  aronnd  and  start- 
ed to  the  east  side  of  the  trade,  wliere  he 
was  lilt  The  train  whistled  the  alarm  about 
two  telegraph  poles  from  Mr.  Laedera  and 
put  on  the  air  about  one  telegraph  pole  away 
from  him.  Since  railways  measure  the  dis- 
tance from  mile  to  mile  by  the  number  of 
telegraph  poles,  directing  public  attention 
to  the  system  and  its  resnlting  information 
by  painting  upon  the  iiolee,  and  a  nomencla- 
ture has  come  into  general  use  in  which 
"telegraph  poles"  and  "car  lengths"  are  used 
as  units  of  distance,  the  courts  may  assume, 
without  subjecting  themselves  to  the  imputa- 
tion of  arrogance,  that  a  telegraph  pole  or- 
dinarily ropreeents  a  distance  of  as  much  as 
150  feet ;  so  that,  interpreting  the  stetement 
of  Mr.  Carleton  into  the  latter  terms,  it  is 
safe  to  say  that  it  means  that  the  engineer 
whistled  to  alarm  Mr.  Lueders  when  he  was 
yet  300  feet  away,  and  that  he  put  the  air 
on  his  brakes  in  emergency  160  feet  away. 

Keeping  these  things  in  mind,  we  will  look 
for  a  moment  from  the  point  of  view  of  the 
engineer  on  the  locomotive.  He  moved  at 
least  a  half  mile  through  the  town  at  a 
speed  of  from  dght  to  ten  miles  per  hour, 
whlsUed  fonr  blasts  for  the  crossing  at  Good 
Hope  street  while  yet  a  quarter  of  a  mile 
away,  and  as  he  was  approaching  it  he  shut 
off  the  steam,  and  looking  ahead  saw  nobody 
on  the  track,  but  did  see  a  train  standing 
at  the  frelghthouse  in  the  block  north  of 
Good  Hope.  He  whistied  twice  to  call  atten- 
tion to  his  signals,  and  after  waiting  for  a 
response,  and  not  receiving  one,  he  repeated 
his  signal,  and  it  was  answered.  Up  to  this 
time  he  had  not  been  hurried.  If  moving 
only  ten  miles  per  hour  between  Morgan  Oak 
and  Good  Hope  streets,  it  took  him  a  full  half 
minute  to  reach  the  south  line  of  the  latter, 
and  from  there  It  would  take  him  still  longer, 
35  seconds,  to  reach  the  south  line  of  WU- 
11am  street,  although  here  he  was  drifting 
down  a  stiff  grade  without  steam  or  brakes 
and  would  naturally  pick  op  speed.  At  a 
point  not  more  than  150  feet  north  of  Good 
Hope  street  the  front  of  the  two  engines 
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met.  The  oommunicatloii  between  the  two 
engineers  was  necessarily  finished,  and  we 
will  leave  him  there  for  a  few  moments, 
while  we  locate  Mr.  Lueders,  and  then  we 
will  go  back  and  pick  him  up.  Mr.  McEee's 
house,  so  the  defendant's  map  shows  us, 
was  in  the  middle  of  a  30-foot  lot  fronting 
on  Aquamsl  street  immediately  north  of  and 
adjoining  the  lot  of  the  St  Vincent  Church 
166  feet  wide  on  the  northwest  comer  of 
William  and  Aquamsl.  Mr.  McKee  saw  the 
Injured  Buui  brought  up  the  bank  and  located 
the  point  aa  being  a  few  feet  north  of  the 
north  line  of  his  house.  All  previous  obser- 
vations described  by  the  witnesses  had  been 
taken  while  conditions  were  changing  with 
lightning-like  rapidity;  but  here  the  victim 
had  become  still,  the  place  where  he  fell  was 
marked  by  a  pile  of  stones  described  by  the 
engineer,  and  the  defendant  has  perpetuated 
it  by  a  mark  upon  the  map  In  its  abstract, 
so  that  we  are  at  perfect  liberty  to  take  it 
as  a  starting  point  The  old  gentleman  was 
struck,  then,  at  least  180-odd  feet  north  of 
William  street,  which  Is  70  feet  wide  and  150 
feet  north  of  the  wagonway  where  he  entered 
upon  the  track.  All  these  points  are  easily 
ascertained  anc^  plainly  described  in  the 
evidence,  and  show  that  he  bad,  at  the  time 
he  was  struck,  walked  along  the  track  In 
his  feeble  way  about  400  feet.  South  of 
where  he  went  onto  It,  stood  the  other  train 
consisting  of  its  three  cars  and  engines, 
which,  according  to  the  figures  given  in  the 
testimony  of  Mkr.  Fish,  occupied  153  feet 
more.  Here  we  get  back  to  his  own  engine 
running  at  the  rate  of  10  miles  per  hour,  or 
16  feet  per  second,  with  550  feet  to  go  before 
overtaking  Mr.  Lueders.  This  would  take 
him,  at  the  rate  given,  nearly  37  seconds, 
and  It  Is  for  this  time  and  distance  that  he 
tries  to  account  in  his  testimony.  He  had  a 
perfectly  straight  track  before  him,  with  the 
old  gentleman  in  plain  view,  several  hundred 
feet  ahead  of  him.  We  will  assume  that  up 
to  that  time  he  had  neglected  to  look  at  bis 
gauges.  His  attention,  he  said,  was  probably 
drawn  to  the  front  of  the  engine  two  or 
three  seconds,  during  whldi  he  would  say 
that  it  possibly  moved  a  couple  of  car 
lengths.  Ignoring  the  fact  that  this  move- 
ment would  indicate  a  speed  of  at  least  17 
miles  per  hour,  we  accept  it  as  it  is  given  us, 
and.  find  that  when  his  attention  was  re- 
leased, and  he  found  himself  at  perfect  liber- 
ty to  take  up  his  lookout  along  the  track, 
be  still  bad  475  feet  of  track  between  him 
and  the  place  of  the  accident  He  then  look- 
ed up  and  saw  Mr.  Lueders  on  the  track  70 
feet  ahead.  What  had  become  of  the  re- 
maining 400  feet  of  track  he  does  not  say, 
unless  there  is  some  lilnt  of  it  In  the  state- 
ment that  when  he  saw  the  old  gentleman  he 
applied  the  air  in  emergency,  and  grabbed 
his  signal  and  whistled  a  warning.  That  to 
put  his  hand  on  the  brake  valve  and  apply 
the  air  would  probably  consume  two  .seconds, 
and  to  reach  the  whistle  rope  about  a  sec- 


ond or  80.  It  would  consume  tioia  two  to 
four  seconds,  be  says,  and  the  train  would 
move  In  that  time  four  or  Ave  car  lengths. 
These  figures  would  require  a  speed.  In  round 
numbers,  of  from  25  to  60  miles  per  hour. 
There  Is  no  reason  why  the  Jury  should  not, 
and  many  reasons  why  they  diould,  have 
believed  the  statement  of  Mr.  Carleton  that 
the  engineer  of  the  defendant's  tialn  saw  the 
deceased,  and  whistled  the  alarm  while  still 
300  feet  away  from  him,  and  that  he  failed 
to  apply  the  air  or  attempt  to  get  his  train 
under  control  until  too .  late  to  save  him. 
The  engineer's  testimony  is  a  story  of  reck- 
less disregard  of  human  safety  in  running 
upon  a  public  street  under  the  circumstances 
which  he  details,  without  even  suflSdent  out- 
look to  discover  a  man  walking  on  a  straight 
track  ahead  until  be  gets  within  70  feet  of 
him,  although  in  plain  eight  of  him  for  at 
least  a  minute  and  a  half.  This,  however, 
constitutes  no  ground  for  recovery,  as  the 
plaintiff,  in  her  petition,  has  put  herself  fkir- 
ly  upon  the  ground  that  the  cause  of  the 
death  of  her  husband  was  the  running  of  the 
train  at  a  speed  in  excess  of  five  miles  per 
hour  contrary  to  the  provisions  of  the  dty 
ordinance. 

8.  That  the  evidence  tended  to  prove  that 
the  train  was  running,  at  the  time  It  struck 
Mr.  Lueders,  more  than  five  miles  per  hour, 
is  not  disputed  by  the  appellant,  and.  In  our 
opinion,  it  tends  strongly  to  show  that  it 
was  running  at  even  greater  speed  than  tea 
miles  per  hour,  the  maylmnm  mentioned  by 
Mr.  Fish.  It  says,  however,  that  "the  Cacts 
show  that  the  failure  to  observe  the  ordi- 
nance of  five  miles  per  hour  was  not  the 
proximate  cause  of  the  Injury."  Upon  that 
question  there  is  ample  evidence  tending  to 
show:  (1)  That  if  the  train  had  been  running 
at  the  rate  of  five  miles  per  hour  Mr.  Lueders 
would  have  had  ample  time  to  and  would 
have  saved  himself  by  clearing  the  train  ¥vlth 
his  body  In  the  eftort  he  actually  made  to  es- 
cape. Had  the  Jury  believed  from  the  whole 
evidence,  as  they  might  well  have  believed, 
that  the  train  was  running  at  the  rate  of 
ten  miles  per  hour,  the  old  gentleman  would 
have  had  as  much  time  in  which  to  take  the 
last  step  for  which  he  was  feeling  with  his 
cane,  as  It  had  already  taken  liim,  after  his 
warning,  to  escape  to  that  point  Had  the 
warning  been  received  while  the  engine  was 
only  70  feet  away,  he  would  stUl  have  had 
five  seconds  In  which  to  take  this  step.  The 
Jury  had  the  right  to  come  to  the  sensible 
conclusion  that  he  would  have  taken  it,  and 
had  time  to  spare  before  the  engine  would 
pass  him.  (2)  They  might  have  found  from 
the  evidence  that  the  engineer  saw  the  old 
man  and  recognized  his  danger  while  he  was 
still  300  feet  (two  telegraph  poles)  away,  and 
that  excessive  speed  was  the  only  thing  In 
the  evidence  tending  to  account  on  any  rea- 
sonable hypothesis,  for  the  failure  to  put  the 
train  under  complete  control,  and  stop,  if 
necessary,  to  save  him.    Or  (?)  they  might 
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well  have  adopted  the  engineer's  own  tbeoiy 
eloquently  expressed  from  the  witness  chair, 
that  had  It  not  been  necessary  to  examine 
the  water  and  air  gauges  to  guard  against 
the  explosion  of  his  boUet,  and  to  prepare 
for  Jnst  sach  emergendes  as  the  one  he  en- 
eonntered  a  moment  afterward  entirely  un- 
prepared, he  would  hare  had  ample  time  to 
have  looked  out  for  Mir.  ILneders  and  to 
have  saved  him.  Although  this  may  seem 
ridiculous  as  an  excuse  In  its  application  to 
,  the  occurrences  on  Mr.  Fltth's  engine  from 
the  time  It  passed  the  engine  in  front  of  the 
frelghthouse  to  the  place  of  the  acddent, 
yet  It  contains  the  pith  that  gives  life  to 
all  such  regulations,  enabling  all  parties  to 
enjoy  their  rights  without  Interfering  with 
their  opportunity  for  forming  that  calm  and 
deliberate  Judgment  Indicated  by  the  nature 
«f  the  situation,  and  acting  accordingly.  If 
the  Jury  should  believe  every  word  of  his  tes- 
timony. It  would  not  be  difficult  for  them  to 
find  from  it  that  it  was  the  speed  of  his  train 
which  made  It  impossible  to  perform  the 
other  duties  crowded  upon  him  and  look  out 
for  Mr.  Lueders,  and  that  even  10  or  15  sec- 
onds added  to  his  time  would  have  enabled 
him  to  save  him. 

We  think  that  from  the  evidence  the  Jury 
would  have  been  justified  In  finding  not  only 
that  the  speed  of  the  train  was  excessive  in 
view  of  the  ordinance,  but  that  the  fact 
contributed  directly  to  bis  death  In  any  or 
all  of  the  three  ways  we  have  Indicated. 

[I]  4.  The  question  whether  Mr.  Lueders 
by  his  own  negligence  contributed  directly 
to  his  death  Is  simplified  by  the  fact  that 
It  Is  specially  pleaded  in  the  answer  as  fol- 
lows: "That  If  plaintiff's  husband  was 
killed  as  alleged  In  the  petition,  the  same 
was  the  result  of  his  own  carelessness  and 
neglect  by  going  upon  the  railroad  track  of 
the  defendant  and  walking  thereon,  when  he 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  that  the  trains  of  the 
defendant  were  constantly  passing  thereon; 
and  that,  after  the  train  which  It  is  alleged 
struck  him  was  In  view,  he  saw  the  same 
and  could  have  stepped  off  of  the  track  and 
out  of  its  way  without  Injury,  but  he  neg- 
lected and  failed  to  do  so,  although  he 
saw  the  said  train,  and  In  addition  thereto, 
was  warned  of  its  approach." 

[I]  As  we  have  already  seen,  Mr.  Lueders 
had  the  right,  notwithstanding  the  municipal 
permission  to  the  defendant  to  lay  Its  track 
upon  and  move  the  trains  along  It,  to  use 
the  street  even  where  the  defendant's  track 
is  laid,  for  purposes  of  ordinary  travel.  In 
a  manner  consistent  with  the  right  of  de- 
fendant; and  the  defendant's  right  is  mea- 
sured by  the  permission  by  which  it  is  cre- 
ated, and  such  lawful  ordinances  as  may 
have  been  enacted  defining  and  regulating 
Its  use,  that  the  deceased  was  under  no  ob- 
ligation to  anticipate  that  the  defendant 
would  use  the  street  with  its  trains  other- 
wise than  to  the  extent  of  its  said  right,  and 


might  therefore  presume,  upon  going  upon 
the  track,  that  It  would  conform  its  speed 
to  the  requirement  of  the  ordinance^ '  Being 
so  In  the  use  of  the  track,  the  presumption 
would  continue  until  he  should  become  aware 
or  have  reason  to  believe  that  the  defendant 
was  violating  or  would  violate  the  ordinance. 
After  he  saw  the  train  and  had  been  warned 
of  Its  approach.  It  was  his  duty  to  give  It 
the  right  of  way  by  making  all  reasonable 
efforts  to  get  off  the  track  so  that  It  might 
pass  vTlthont  striking  blm.  Under  this 
pleading  we  are  not  called  upon  to  consider 
to  what  extent  "the  duty  of  watchfulness 
rested  on  him,  for  he  actually  saw  the  train, 
and  the  question  is  whether  after  he  saw  it 
he  could,  by  the  exercise  of  reasonable  care — 
that  Is,  by  making  a  reasonable  effort — con- 
sidering all  the  drcumstanoea,  Including 
his  own  condition  and  ability,  have  escaped 
it  The  testimony  of  the  engineer  affords 
Interesting  and  ample  material  for  the  en- 
lightenment of  the  Jury  on  that  question. 
If  it  found  that  he  could  not  have  escaped 
by  reasonable  effort,  then  It  became  their 
duty  to  Inquire  whether'  the  train  was  ex- 
ceeding the  speed  limit  of  five  miles  per  hour. 
If  they  found  that  it  was.  It  remained  for 
them  to  determine  whether,  if  It  had  been 
observing  the  speed  limit  from  the  time  he 
first  saw  it,  he  could  and  would  have  es- 
caped. These  questions  were  all  within  the 
peculiar  province  of  the  Jury,  and  there  was 
no  error  in  submitting  them. 

6.  The  defendant  complains  of  the  refusal 
of  the  court  to  give  at  its  request  the  fol- 
lowing instruction:  "6.  You  are  further  In- 
structed that,  although  you  may  find  from 
the  evidence  that  the  train  which  struck  the 
deceased  was  running  In  excess  of  five  miles 
an  hour,  yet,  If  you  further  find  that  the 
deceased  was  consdous  of  his  danger  In  time 
to  avoid  the  same,  and  be  could  have  done 
so  by  stepping  over  the  west  rail  and  off  the 
track,  but,  Instead  of  taking  that  course,  be 
walked  across  the  railroad  track,  to  the  east, 
and  undertook  to  leave  the  track  on  the  east 
side,  and  in  doing  so  he  did  not  get  off  the 
same  In  time  to  avoid  the  train,  then  and  In 
that  case  you  will  find  the  Issues  for  the  de- 
fendant" It  Is  Buffident  to  say  of  this  In- 
struction that  the  question  Is  not  what  the 
deceased  could  have  done  to  save  himself  in 
the  light  of  all  the  facts  and  drcumstances 
developed  at  the  trial,  but  whether  he  acted 
as  a  reasonably  careful  man  would  have 
done  In  trying  to  escape  It  The  court  com- 
mitted no  error  In  refusing  it 

The  Judgment  of  the  Cape  Girardeau  court 
of  common  pleas  la  affirmed. 

PER  CURIAM.  The  foregoing  opinion 
of  BROWN,  C,  is  adopted  aa  the  opinion  of 
the  court  All  concur ;  OBA VE2S,  J.,  In  sep- 
arate opinion  in  which  LAMM,  J.,  concntB. 

GRAVES,  7.  (concurring).  I  concur  in  the 
result  of  the  opinion  by  our  learned  Com- 
missioner, and  in  the  opinion  itself,  except 
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the  following  language:  "Since  railways 
measure  the  distance  from  mile  to  mUe  by 
the  number  of  telegraph  poles,  directing 
public  attention  to  the  system  and  Its  re- 
sulting information  by  painting  upon  the 
poles,  and  a  nomenclature  has  come  into 
general  use  In  whldi  'telegraph  poles'  and 
'car  lengths'  are  used  as  units  of  distance, 
the  courts  may  assume,  without  subjecting 
themselves  -to  the  Imputation  of  arrogance, 
that  a  telegraph  pole  ordinarily  represents  a 
distance  of  as  much  as  150  feet;  so  that, 
Interpreting  the  statement  of  Mr.  Carleton 
into  the  latter  terms.  It  is  safe  to  say  that  It 
means  that  the  engineer  whistled  to  alarm 
Mr.  Lueders  when  he  was  yet  300  feet  away, 
and  that  he  put  the  air  on  his  bralies  in  emer- 
gency 160  feet  away."  This  language  Is 
in  effect  announcing  that  we  will  talce  Judi- 
cial notice  of  the  fact  that  telegraph  poles 
are  not  set  less  than  160  feet  apart  This  is 
a  matter  of  proof,  and  there  is  no  proof  In 
the  record.  We  cannot  Judicially  Imow  this 
fact,  and  as  to  the  foregoing  language  I  dis- 
sent 

LAMM,  J.,  concurs  in  these  views. 


UNION  BLECTRIO  LIGHT  &  POWER  CO. 

V.  CITY  OF  ST.  LOUIS. 
(Supreme  Court  of  Missouri.     Dec  24,  1913.) 

1.  ELECTBICITT  (I  1*)— POWBB  RATES— 0«DI- 
NANCB— NuiXmOATION. 

Repeal  of  Rev.  St  1909.  §^  9568,  9569, 
9570,  conferring  on  the  city  of  St  Louis  author- 
ity to  fix  rates  for  servJce  of  public  utilities  op- 
erating under  franchlBes  within  tlie  city,  by 
Acts  1913.  p.  651,  {  139,  vesting  such  power 
in  tlie  public  service  commission,  operated  to 
nullify  St.  Louis  city  ordinance  No.  24196,  ap- 
proved February  24,  1909,  prescribing  a  max- 
imum electric  rate,  and  regulating  the  measure- 
ment of  the  service  and  furnishing  of  new 
lamps,  etc. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  I  I.*] 

2.  Appbal  and  Ebbob  (t  781*)  —  Subject- 
Matteb— Termination  Pending  Appeal- 
Effect. 

Where,  pending  appeal  in  a  suit  to  enjoin 
the  enforcement  of  a  city  ordinance  fixing  max- 
imum electric  rates  and  regulating  the  furnish- 
ing of  electric  light  and  power,  the  ordinance 
was  nullified  by  the  repeal  of  the  statute  under 
which  the  city  derived  power  to  pass  it  the 
appeal  thereafter  involved  but  a  mere  moot 
question,  and  would  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  63-80,  3m;  Dec.  Dig.  | 
781.*] 

Bn  Bana  Appeal  from  St  Louis  Circuit 
Court;   Chas.  Claflln  Allen,  Judge. 

Suit  by  the  Union  Electric  Light  &  Power 
Company  against  the  City  of  St  Louis. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   On  motion  to  dismiss.    Oranted. 

The  Legislature  of  this  state  In  1907  pass- 
ed an  act  approved  by  the  Governor  May  8, 
1907,  which  required  the  owners  or  oper- 
ators of  certain  public  utilities,  under  fran- 
chises granted  by  the  state  of  any  of  its 


cities,  to  conform  their  charges  for  senioe 
of  utilities  to  the  amount  "fixed"  by  the  or- 
dlnaAces  In  the  respective  cities  where  they 
were  conducted.  The  words  of  the  act  grant- 
ing this  power  to  the  cities  are  as  follows: 
"Are  hereby  granted  power  or  authority  to 
fix,  by  ordinance,  the  rates  of  the  charge  for 
the  service  of  such  utilities  within  their  cor- 
porate limits,  and  to  provide  and  enforce 
fines  and  penalties  for  the  violation  there- 
of, and  to  change  such  rates,  by  ordinance 
from  time  to  time,  as  often  as  may  be  deem- 
ed necessary;  provided,  however,  that  such 
rates  must  be  reasonable,  and  shall  not  be 
changed  oftener  than  once  every  two  years." 
Session  Acts  1907,  p.  120,  |  1.  The  act  also 
afforded  a  right  of  attaclc  In  the  circuit 
court  within  20  days  after  the  passage  of 
such  ordinance,  to  test  its  validity  and  the 
reasonableness  of  such  rates,  with  a  further 
right  of  appeal  by  either  party  as  In  other 
cases.  The  act  further  provided  that  any 
such  city  or  town  might  create  a  commiwrion 
to  investigate  all  facts  and  matters  touching 
the  establishing  of  a  Just  and  reasonable 
rate  of  charge,  and  report  its  findings  and 
recommendations  to  the  dty  council.  The 
provisions  of  this  act  were  carried  Into  the 
Revised  Statutes  of  1909,  where  they  now 
appear  as  sections  9568-9570. 

In  pursuance  of  the  above  delegation  of 
authority,  the  dty  of  St.  Louis,  by  ordinance 
No.  24196,  approved  February  24, 1909,  creat- 
ed a  public  service  commission  and,  upon  a 
report  from  that  body  bearing  on  the  busi- 
ness and  property  and  rates  charged  by  the 
Union  Electric  Light  &  Power  Company, 
adopted  a  further  ordinance,  which  is  No. 
25812,  approved  April  12,  1911.  This 
ordinance  by  Its  terms  went  into  effect  six 
months  after  its  approval.  Section  1  of  said 
ordinance  prescribed  a  maximum  rate  of  9^ 
cents  per  kilowatt  hour  for  the  services  of 
electric  current  Said  ordinance  by  section  3 
provided  that  all  owners  or  proprietors  en- 
gaged in  supplying  electric  current  "such  be 
subject  and  bound  by  the  following  reguta' 
tiotu."  It  then  provided  that  such  persons 
shall  furnish  to  the  consumer  of  electric  cur- 
rent meters  free  of  cost  and  under  certain 
circumstances  to  supply  them  lamp  renewals 
upon  the  return  of  burnt-out  lamps,  and  for- 
bade them  to  contract  with  consumers  not 
to  use  other  means  than  electricity  for  llg^t 
or  power,  or  to  require  any  consumer  to  con- 
tract for  a  longer  period  of  service  than  one 
month,  and  prohibited  them  from  charging 
any  rental  for  service  connection  or  meters, 
or  to  require  the  customer  to  agree  to  use  a 
fixed  amount  of  electric  current  or  to  pay 
any  fixed  sum  for  services  rendered  him,  pro- 
hibited them  from  requiring  any  customer 
to  make  a  deposit  to  secure  payment  of  serv- 
ices In  excess  of  two  months'  average  busi- 
ness, and  requiring  them  to  pay  Interest  at 
5  per  cent  per  annum  on  all  deposits,  and  re- 
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quiring  tbem  to  furnish  free  service  connec- 
tions to  the  extent  of  100  feet  from  the  street 
to  the  Inside  walls  of  the  premises  of  such 
consumer.  Immediately  after  the  passage  of 
tJils  ordinance,  to  wit,  AprU  28,  1811,  the 
Union  Electric  light  ft  Power  Company,  a 
corporation  engaged  in  the  city  of  St  Lonls 
in  the  business  of  famishing  and  selling 
electricity  for  lighting,  heating,  and  power, 
brought  this  suit,  praying  that  said  ordi- 
nance, setting  It  out  in  hfec  verba,  be  declared 
unconstitutional  and  rold  as  to  said  plaintiff 
and  that  its  enforcement  be  perpetually  en- 
Joined. 

The  grounds  upon  wUch  the  ordinance  was 
sought  to  be  annulled  were:  That  its  enact- 
ment by  the  dty  was  In  excess  of  the  power 
delegated  to  it  by  the  act  of  the  Legislature 
of  Missouri  (B.  S.  1909,  li  9568,  9569,  9570), 
in  that  the  only  power  purported  to  be  given 
to  the  dty  by  the  terms  of  said  act  of  the 
Legislature,  was  the  power  "to  fix,  by  ordi- 
nance, the  rates  of  charge  for  the  services 
of  such  utilities  within  their  corporate  lim- 
its," and  that  from  these  words  the  dty 
could  not  ezerdse  the  broader  power  of 
establlsfllng  a  maximum  rate  and  regulating 
the  business  of  complainant  as  it  had  at- 
tempted to  do  by  the  ordinance  in  question; 
that  said  ordinance  was  unreasonable  and 
confiscatory,  and  attempted  to  Impair  the 
right  of  contract  and  the  freedom  of  contract 
guaranteed  to  plaintifl  by  the  Constitution  of 
Missouri  (section  4,  art  2). 

The  defendant  dty  filed  its  amended  an- 
swer,  admitting  that  plalntlH  iB  engaged  in 
the  city  of  St  Lonls  in  the  business  stated 
in  its  petition,  admitting  the  passage  by  de- 
fendant of  the  ordinance  referred  to  in  the 
petition,  and  that  it  was  correctly  copied 
therein,  and  admitting,  farther,  that  "unless 
restrained  by  this  or  other  court  of  compe- 
tent jurisdiction  it  will  proceed  to  enforce 
the  ordlntince  against  the  plaintifl."  De- 
fendant further  answered,  denying  that  the 
mnxlmum  rate  of  charge  for  electrldty  estab- 
lished by  said  ordinance  Is  unreasonable  as 
concerns  the  business  of  plaintifl,  denying 
that,  if  enforced,  it  would  require  plaintifl 
to  furnish  electric  current  for  a  sum  which 
will  not  yield  a  fair  and  reasonable  return 
upon  the  cost  and  value  of  its  property,  and 
denying  that  said  ordinance  is  therefore  un- 
reasonable, oppressive,  or  confiscatory.  Up- 
on the  filing  of  said  answer  plaintifl  filed  a 
written  motion  for  Judgment  upon  said  an- 
swer on  the  ground  of  the  admission  in  the 
answer  as  to  the  passage  of  the  ordinance 
and  the  purpose  of  the  dty  to  enforce  It 
against  the  plaintifl.  Said  motion  for  Judg- 
ment concludes  to  wit:  "Whereupon  this 
plaintifl  states  that  defendant  by  said  an- 
swer admits  that  it  has  passed,  and  upon  the 
filing  of  the  petition  herein  threatened,  and 
now  still  threatens,  to  enforce  said  ordi- 
nance, under  an  act  of  the  General  Assembly 
authorizing  it  merely  to  fix,  but  not  to  reg- 


ulate the  rates  which  may  be  charged  by 
this  plaintiff.  And  plaintifl  states  that  it 
thus  appears  by  the  admissions  of  defendant 
that  the  ordinance  aforesaid,  the  enforce- 
ment of  which  is  sought  by  this  plaintiff  to 
be  restrained,  is  null,  void,  and  of  no  effect 
because,  among  other  grounds  assigned  in  its 
petition  it  does  not  come  within  the  exercise 
of  the  power  conferred  upon  defendant  by 
said  act  of  the  General  Assembly.  Wherefore 
plaintiff  now  moves  the  court  for  a  Judgment 
and  decree  upon  said  answer  as  Is  prayed  by 
it  in  its  petition."  Upon  the  consideration 
of  this  motion  the  court  on  the  12th  of  Feb- 
ruary, 1912,  entered  a  decree  sustaining  the 
prayer  for  Judgment  and  peri)etually  enjoin- 
ing the  enforcement  of  said  ordinance 
against  plaintiff.  After  the  overruling  of  a 
motion  for  new  trial  defendant  appealed  to 
this  court 

During  the  pendency  of  said  appeal  the 
respondent  filed  in  this  court  a  motion  to  dis- 
miss the  appeal  for  the  reason  that  since  it 
was  taken,  the  General  Assembly  had  passed 
an  act  known  as  the  "Public  Service  Com- 
mission Act"  creating  such  a  commission 
and  defining  its  powers  and  duties,  and  in- 
vesting  it  with  fuU  regulation  and  control  of 
public  service  corporations  like  the  plain- 
tiff, and  expressly  repealing.  In  terms,  sec- 
tions 9568-9570  of  the  Revised  Statutes  of 
1909  in  pursuance  of  which  sections  the 
ordinance  sought  to  be  enjoined  had  been  en- 
acted by  the  dty  of  St  Louis.  Said  motion 
concludes  to  wit :  "That  by  reason  of  the  re- 
peal of  the  said  sections  of  the  Revised  Stat- 
utes of  1909  aforesaid,  all  power  or  right  of 
the  dty  of  St  Louis  to  fix  the  price  of  elec- 
tric current  has  been  repealed,  so  that  said 
dty  of  St  Louis  no  longer  has  such  power; 
and  therefore  the  appeal  In  this  case  presents 
now  merely  a  moot  or  academic  question." 
In  support  of  this  motion  and  in  opposition 
thereto,  the  parties  have  filed  printed  briefs 
in  addition  to  those  filed  theretofore,  and 
have  stipulated  for  the  submission  of  the  case 
on  said  briefs. 

William  E.  Baird,  Truman  P.  Young,  and 
Lambert  Walther,  all  of  St  Louis,  for  appel- 
lant H.  S.  Priest  John  H.  Drabelle,  and 
Schnurmacher  ft  Rassleur,  all  of  St  Louis, 
for  respondent 

BOND,  J.  (after  stating  the  facts  as 
above).  L  On  the  motion  of  respondent  to 
dlamlHs  this  appeal  only  one  question  is  pre- 
sented. Was  the  ordinance.  Mo.  25812,  which 
purported  to  establish  a  maximum  rate  of 
charge  for  electrical  service  and  provide  oth- 
er regulations  which  should  govern  the 
plaintiff  in  the  conduct  of  Its  business,  re- 
pealed when  the  act  of  1907  (R.  S.  1909, 
Si  9568-9570),  was  expressly  repealed  by  sec- 
tion 139  of  the  Public  Service  Commission 
Act  passed  by  the  Legislature  of  1913  (Ses- 
sion Acts,  p.  661,  !  139)? 

This  ordinance  could  only  spring  from  one 
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or  two  sources;  L  e,  tbe  charter  of  tbe  city, 
or  the  provisions  of  the  grant  of  power  to  It 
contained  In  the  act  of  1907  (R.  S.  1900,  H 
9568-8570).  Was  It  within  tbe  power  vested 
In  the  city  by  its  charter?  Appellant  plead- 
«d  no  such  authority  In  Its  amended  answer 
in  this  case,  but  that  does  not  exclude  it 
from  review,  for  the  charter  of  St  Lonla 
Is  Judicially  known  to  all  courts.  Const 
Mo.,  art  9,  |  21.  In  the  brief  for  appellant 
our  attention  Is  directed,  as  authority  for  the 
ordinance  derivable  from  the  dty  charter, 
to  the  following  language:  "To  license,  tax 
and  regulate  *  •  •  telegraph  companies 
or  corporations  •  •  •  and  all  other  busi- 
ness, trades,  avocations  or  professions  what- 
ever." Charter  of  St  Louis,  art  3,  i  26,  cL 
5.  This  language  of  the  charter  of  St 
Louis  was  In  Judgment  in  Oils  court  where 
the  point  under  review  was  the  authority 
of  the  city  of  St.  Louis,  by  force  of  that 
langnage,  to  pass  an  ordinance  prescribing 
that,  "The  annual  charge  for  tbe  use  of  the 
telephone  in  the  city  of  St  Louis  shall  not 
«xceed  $50.00."  Tlie  telephone  company  was 
fined  $300  for  violating  that  ordinance,  and 
appealed  to  this  court  It  was  contended 
that  the  ordinance  could  be  sustained  imder 
the  language  of  the  charter  above  quoted. 
It  was  ruled  that  the  language  in  question 
afforded  no  warrant  for  the  enactment  of 
the  ordinance  fixing  the  rate  for  telephone 
service;  that  such  power  resided  in  the 
state,  but  had  not  been  delegated  to  the  city 
of  St  Louis  under  the  provisions  of  its  char- 
ter, to  which  the  attention  of  the  court  was 
then  directed,  nor  under  its  power  to  regu- 
late the  streets,  nor  under  that  given  to  it 
by  the  "general  welfare  clause,"  and  since 
such  a  power  was  not  necessarily  or  fairly 
implied  in  or  incident  to  any  power  express- 
ly granted  to  the  dty,  it  was  not  exer- 
cisable by  it  City  of  St  Louis  v.  Bell  Tele- 
phone Co.,  96  Mo.  623,  10  S.  W.  197,  2  L.  B. 
A.  278,  9  Am.  St  Rep.  370.  The  case  dted 
has  been  a  leading  authority  in  this  state 
since  it  was  ruled,  and  is  conduslve  from 
A  charter  standpoint,  as  to  the  Invalidity  of 
the  ordinance  under  review  in  so  far  as  it  at- 
tempted to  establish  a  maximum  rate  of 
charge  for  the  service  of  electric  current  In- 
deed that  is  conceded  in  the  brief  of  the 
learned  counsel  for  the  dty,  who  insists,  how- 
«ver,  that  the  ordinance  is  sustainable  as 
to  those  clauses  and  provisions  which  are 
termed  "regulatory,"  since  these  merely  pro- 
tect the  public  against  any  "improper  or 
harmful  manner  in  which  the  aeirylce  might 
have  been  rendered,"  and  hence  are  with- 
in proper  exercise  of  the  iwlice  power  of 
the  dty.  We  cannot  assent  to  that  view. 
An  analysis  of  the  various  regulations  con- 
tained in  the  ordinance  disdoses  that  each 
and  all  of  them  relate  to  the  question  of  the 
price  at  which  the  plaintiff  might  sell  its 
«lectric  current,  and  do  not  touch  even  re- 
motely, upon  the  health,  morals,  and  welfare 
ot  the  public,  or  the  conservation  of  its  prop- 


erty, or  upon  any  subject  failing  within  the 
Just  protection  of  the  i>oUce  power  of  the 
dty.  Take  for  Instance  the  requirement  of 
free  meters;  that  was  evidently  designed 
to  bring  within  Oie  maximum  rate  all  ex- 
pense attendant  upon  securing  the  service 
of  dectricity.  In  other  words  it  was  the 
intention  of  the  framers  of  the  ordinance 
that  all  meter  cost  should  be  absorbed  in 
the  amount  prescribed  in  the  maximum  rate 
of  charge.  That  regulation  bore  no  possi- 
ble rdation  to  any  matter  Ijrlng  within  the 
Just  domain  of  the  police  power.  The  same 
may  be  said  to  the  regulation  as  to  lamp 
renewals  without  cost  to  the  consumer. 

The  other  regulations  related  to  restric- 
tions upon  the  power  of  plaintiff  to  make 
contracts  with  its  consumer  for  the  purpose 
of  securing  the  payments  of  its  charges; 
such  regnlatiODS  are  not  only  outside  of  tbe 
police  power,  but  they  are  in  contravention 
of  the  Constitution,  which  guarantees  to  the 
dtlzens  the  right  of  freedom  of  contract  as 
to  any  lawful  subject-matter.' 

Our  conduslon  is  that  the  regulations  in- 
serted In  this  ordinance  were  only  intended 
to  prevent  the  avoidance,  in  any  way,  of  the 
maximum  rate  of  charge  prescribed,  and 
were  inserted  in  the  ordinance,  not  for 
police  purposes,  but  to  insure  that  none  of 
the  appliances  for  the  service  of  electric 
current  should  carry  its  cost  to  the  users 
above  9%  cents  per  kilowatt  hour.  As 
the  dty  had  no  power  under  its  ctiarter  to 
fix  any  rate  of  diarge  for  the  use  of  elec- 
tricity, it  necessarily  was  without  charter 
power  to  afteet  the  price  at  which  it  was 
sold  to  the  public  by  regulatory  provisions 
contrived  solely  to  that  end,  for  that  would 
be  pro  tanto  a  fixing  of  the  price,  and  this, 
as  has  been  seen,  it  had  no  charter  power 
to  do.  The  result  is  that  the  ordinance  un- 
der review  cannot  be  sustained  as  a  valid 
exercise  of  any  powers  expressly  or  inddent- 
aUy  granted  in  the  charter  of  St  Louis. 

II.  Was  the  ordinance  in  question  enacted 
within  the  scope  of  the  powers  delegated  to 
the  dty  of  St  Louis  by  the  act  of  the  Legis- 
lature of  1907?    B.  S.  1909,  H  9568-9670. 

[1]  The  act  of  the  Legislature  approved 
March  17,  1913,  known  as  the  Public  Service 
Commission  Act  relieves  us  from  an  answw 
to  that  inquiry.  That  act  among  other  things, 
in  express  terms  repealed  the  three  secttona 
of  the  Revision  of  1909  in  which  the  original 
act  of  1907  was  bodily  incorporated.  Ses- 
sion Acts  of  1913,  p.  661,  i  139.  The  effect 
of  this  spedflc  repeal  of  the  sections  of  tbe 
Revised  Statute  necessarily  repealed  any 
ordinance  which  tbe  dty  of  St  Louis  might 
have  enacted  in  pursuance  of  the  power  de- 
volved upon  it  by  the  repeal  sections  of  tbe 
statute.  This  exact  point  was  before  this 
court  in  a  recent  case,  where  the  court  bdd 
in  Judgment  whether  an  ordinance  of  tbe 
dty  of  St.  Louis  was  repealed  by  a  repug- 
nant act  of  the  Legislature  subsequently 
enacted. 
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Tbe  defendant  in  that  case  was  charged 
with  the  violation  of  the  ordinance  prior  to 
the  Btatote.  Despite  that  fact,  this  court, 
speaking  through  Woodson,  J.,  held  that  the 
defendant  was  proiterly  discharged,  adding, 
"For  the  reason  that  the  law  la  well  set- 
tled In  this  state  that  the  repeal  of  an  or- 
dinance pending  a  prosecntion  nnder  Its  pro- 
yislons  operates  to  relieve  the  defendant  un- 
less it  is  otherwise  provided  in  the  act  repeal- 
ing the  ordinance."  St  Louis  v.  Dairy  Co., 
213  Mo.  loc.  dt  147, 148, 112  S.  W.  625 ;  aty 
of  Kansas  v.  Clark,  68  Mo.  688.  The  pres- 
ent case  Is  stronger,  if  possible,  than  the 
one  ]ust  dted,  for  liere  the  section  of  the 
statute  upon  which  tbe  ordinances  of  the  dty 
of  St.  Louis  were  necessarily  founded  was 
expressly  and  in  terms  repealed  by  the  later 
act 

[2]  We,  therefore,  bold  that  the  present  ap- 
peal, being  resolved  into  an  effort  to  reverse 
a  judgment  which  enjoined  as  to  this  re- 
spondent an  abrogated  ordinance,  presents 
no  question  for  review  by  us,  and  the  ap- 
peal taken  herein  is  accordingly  dismissed. 

LAMM,  0.  J.,  and  GRAVES,  BROWN, 
WALKER,"  and  WOODSON,  JJ.,  concur  in  re- 
sult and  in  paragraph  2  in  opinion  by 
GRAVES,  J.     FARIS,  J.,  concurs  in  result 

GRAVES,  J.  I  concur  fully  in  what  is 
«ald  in  paragraph  2  of  the  opinion  of  our 
Brother  BOND,  and  in  the  result  reached 
in  the  case.  What  is  said  in  paragraph  2 
of  tbe  opinion  fully  disposes  of  the  case, 
and  renders  what  is  said  in  paragraph  1 
In  a  sense  obiter — not  strictly  obiter,  because 
it  could  well  be  written  under  the  issues  in- 
volved, but  obiter  in  the  sense  that  after 
reaching  the  oondnsion  reached  in  paragraph 
2,  the  case  was  finally  disposed  of,  and  there 
was  no  necessity  for  further  utterance.  The 
opinion  may  be  right  or  wrong  upon  the  ques- 
tions discussed  in  paragraph  1  (matters  upon 
which  we  express  no  opinion  at  all),  but 
when  we  touch  one  question,  therein  sug- 
gested, we  are  in  contact  with  a  very  "live 
wire,"  and  ought  to  approach  it  with  hesi- 
tancy, and  then  only  In  a  case  where  the 
question  is  the  question  in  the  case.  I  re- 
fer to  restrictions  in  state  laws  or  ordinances 
wbicb  tend  to  do  away  with  the  terms  of  ex- 
isting contracts  on  the  theory  that  the  police 
power  of  the  state  cannot  be  contracted 
away.  The  trend  of  recent  legislation  is  such 
that  this  question  ia  going  to  become  the 
turning  point  in  some  case  in  the  very  near 
future,  and  for  that  reason  I  prefer  to  ex- 
press no  opinion  thereon  at  this  time,  but 
await  a  time  when  it  can  be  considered  upon 
full  argument  in  the  light  of  modem  stat- 
utes and  some  more  recent  cases. 

For  these  reasons  I  concur  only  in  para- 
graph 2  of  (the  opinion,  and  in  the  result 

LAMM,  C.  J.,  and  WOODSON,  BROWN, 
and  WALKER,  JJ.,  concur  In  these  views. 


STATE  ex  rel.  SPRIGGS  v.  ROBINSON  et 

aL,   State  Board  of  Health. 

(Supreme  Court  of  MissouTi,  Division  No.  2. 

Dec.  6,  1913.) 

1.  Physicians  and  Surgkonb  ({  11*)— Right 
TO  Practicb— Natttbe. 

The  right  of  a  licensed  physician  to  prac- 
tice is  not  a  mere  shadowy  privilege  which  may 
be  revoked  regardless  of  whether  the  possessor 
has  violated  the  laws  of  the  state,  but  is  a 
valuable  privilege  and  perhaps  a  property  right, 
which  is  protected  at  least  by  such  safeguards 
as  the  Legislature  has  thrown  around  it. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Sttigeons,  Cent  Dig.  $  15;    Dec  Dig.  { 

2.  Physicians  anp  Subobonb  ({  11*)— Revo- 
cation OF  AUTHOBITT  TO  PEACTICB— StAT- 
UTOBY  PboVISIONS. 

Rev.  St  1909,  i  8317,  authorizing  the  State 
Board  of  Health  to  refuse  to  license  to  practice 
medicine  and  surgery  persons  guilty  of  unpro- 
fessional or  dishonorable  conduct  and  to  re- 
voke licenses  for  like  causes,  and  Bi>ecifying 
certain  acts  which  shall  be  deemed  unprofes- 
sional and  dishonorable  conduct  but  providing 
that  these  specifications  are  not  intended  to 
exclude  all  other  acts  for  which  licenses  may 
be  revoked,  so  far  as  it  authorizes  the  revoca- 
tion of  licenses,  is  highly  penal  and  must  be  so 
construed. 

[Ed.   Note. — ^For  other  cases,   see  Physicians 
gd^Surgeons,  Cent  Dig.  «  16;    Dec.  Dig.  » 

8.  Statutes  (J  241*)— Constbttction— Penal 

Statutes. 

A  penal  statute  is  construed  with  a  degree 
of  strictness  commensurate  with  the  severity  of 
the  penalty  it  imposes,  and  where  the  penalty 
is  onerous  no  one  can  be  held  to  have  violated 
its  provisions  unless  his  acts  come  within  both 
the  letter  and  the  spirit  of  the  law. 

[Ed.    Note.— For   other  cases,    see    Statutes, 
Cent  Dig.  ${  322,  323 ;   Dec.  Dig.  |  241.*] 

4.  Statutes  (U  174,  175*)— Conbtbuction  — 

Rational  Construction. 

All  laws  must  receive  a  rational  and  not 
an  arbitrary  construction. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  !§  254,  266;   Dec  Dig.  iS  174,  175.*] 

6.  Physicians  and  Suboeons  (S  11*)— Pbo- 
OEBDINQS  TO  Revoke  Licenses— EjVidenck. 
Under  Rev.  St  1909,  $  8317,  authorizing 
the  State  Board  of  Health  to  revoke  licenses 
to  practice  medicine  and  snrgery  for  produc- 
ing criminal  abortions,  aq  advertisement  by  a 
physician,  stating  that  Ids  practice  was  limited 
to  "diseases  of  women  and  surgery,"  and  the 
testimony  of  a  witness,  that  several  physicians 
had  told  him  that  such  physician  had  the  repu- 
tation of  being  a  criminal  abortionist  would 
not  sustain  a  suspension  from  practice. 

[Ed.  Note. — For  other  cases,  see  Physldanz 
and   Surgeons,   Cent  Dig.  {  16;    Dec.  Dig.  | 

6.  Evidence  (|  317*)— Heabsat  EviDEiniB— 
State3(ent8  Of  Thibd  Pebsors. 

In  a  proceeding  to  suspend  a  physician  for 
producing  abortions,  the  testimony  of  a  witness, 
that  physicians  had  told  him  that  defendant  had 
the  reputation  of  being  a  criminal  abortionist, 
was  hearsay  evidence  and  should  not  have  been 
admitted  or  considered. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  {!  1174-1192 ;    Dec  Dig.  {  317.*] 

7.  Physicians  and  Surgeons  (|  11*)— Sus- 
pension FBou  Pbactice— Grounds. 

Under  Rev.  St.  1909,  i  8317,  authorizing 
the  State  Board  of  Health  to  revoke  licenses 


•For  otber  cas«a  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rsp'r  Indezee 
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to  practice  medicine  and  mirgery  for  unprofes- 
sional or  dishonorable  conduct,  and  providing 
that  habitual  drunkenness,  drug  habit,  exces- 
sive use  of  narcotics,  producing  criminal  abor- 
tions, or  soliciting  patronage  by  agents  shall 
be  deemed  unprofessional  and  idishonorable 
conduct,  but  that  these  specifications  do  not  ex- 
clude all  other  "acts"  for  which  licenses  may 
be  revoked,  a  willingness  or  offer  to  produce 
an  abortion  does  not  justify  suspension  of  the 
right  to  practice,  in  view  of  the  fact  that  the 
grounds  specified  all  grow  out  of  intentional 
affirmative  acts,  while  the  general  specification 
which  follows  refers  only  to  "acts." 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  16;    Dec.  Dig.  S 

8.  STATUTK8  (S  194*)— CONSTBUCnON— Gkkeb- 

AL  AND  Specific  Words. 

Where  a  law  specifically  designates  several 
matters  or  things  which  shall  be  governed  by 
its  provisions,  and  then  by  general  language 
undertakes  to  include  other  acts  and  things  not 
specifically  named,  it  must  l>e  so  construed  as 
to  apply  only  to  things  or  acts  of  the  same 
general  nature  as  those  definitely  set  out. 

[£d.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  272 ;   Dec.  Dig.  {  194.*] 

9.  Phtsicias'b  and   Subqbons  (|  11*)— Strs- 
PBRSION  nioM  Practiob— Gboundb. 

Under  Rev.  ~St  1909,  {  8317,  authorizing 
the  State  Board  of  Health  to  refuse  to  license 
to  practice  medicine  and  surgery  persons  guilty 
of  unprofeaaional  or  dishonorable  conduct  and 
to  revoke  licenses  for  like  causes,  and  specifying 
certain  acts  wliich  shall  be  deemed  unprofession- 
al and  dishonorable  conduct  but  providing  that 
these  specifications  are  not  intended  to  exclude 
all  other  acts  for  which  licenses  may  be  revok- 
ed, the  board  is  not  authorized  to  determine 
what  shall  constitute  dishonorable  and  unpro- 
fessional conduct,  in  view  of  Const,  art  4,  i 
1,  vesting  the  power  to  make  laws  in  the  Gen- 
eral Assembly,  and  article  3,  prohibiting  execu- 
tive officers  from  performing  legislative  func- 
tional 

[£!d.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {  IS;  Dec.  Dig.  { 
11*  J 

10.  Phtsicianb  and  Subgeons  (I  11*)— Sus- 
pension  FBOK  PbACTICB — GbOBNDS. 

Assuming  that  under  Rev.  St.  1900,  | 
8317,  authorizing  the  State  Board  of  Health  to 
revoke  licenses  to  practice  medicine  and  surgery 
for  unprofessional  or  dishonorable  conduct 
specifying  certain  acts  which  shall  be  deemed 
unprofessional  and  dishonorable  conduct  but 
providing  that  these  specifications  shall  not  ex- 
clude all  other  acts  for  which  licenses  may  be 
revoked,  the  board  may  determine  what  shall 
constitute  dishonorable  and  unprofessional  con- 
duct, it  could  not  suspend  a  physician  for  offer- 
ing to  commit  an  atiortion  where  it  had  made 
no  law  or  rule  prohibiting  offers  to  commit 
abortions,  in  view  of  Const,  art.  2,  i  15,  pro- 
hibiting tiie  enactment  of  laws  retrospective  in 
their  operation  by  the  (General  Assembly. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  $  15;    Dec  Dig.   | 

Appeal  from  St.  Louia  Circuit  Court;  6.  C. 
Hitchcock,  Judge. 

Proceeding  by  the  State,  on  the  relation  of 
M.  liUther  Spriggs,  against  E.  F.  Robinson 
and  others,  comprising  tbe  State  Board  of 
Healtb.  From  a  Judgment  sustaining  the  ac- 
tion of  tbe  Board  iu  suspending  relator  from 
the  practice  of  medicine  and  surgery,  he  ap- 
peals. Reversed,  and  acUon  of  the  Board 
quashed. 


Appeal  from  the  Judgment  of  the  drcnit 
court  of  St  liouls  city  sustaining  tbe  action 
of  the  State  Board  of  Health  in  suspending 
the  appellant  from  the  practice  of  medicine 
and  surgery  in  this  state  for  a  period  of  one 
year.  The  charge  upon  which  appellant  was 
suspended  Is  that  he  was  guilty  of  "nnptofea- 
sional  and  dishonorable  conduct,"  In  that  he 
offered,  or  was  willing,  to  commit  a  criminal 
abortion.  Prior  to  October  19,  1912,  appel- 
lant was  engaged  in  the  practice  of  medicine 
and  surgery  at  Joplln,  MJo.,  and  the  evidence 
upon  which  he  was  suspended  from  practice 
is  mostly  documentary,  and  Is  as  follows: 

First  The  following  advertisement  Insert- 
ed by  appellant  In  a  newspaper  at  Joplln: 
"Dr.  M.  ILuther  Spriggs.  Practice  limited  to 
diseases  of  women  and  surgery.  Office  and 
private  hoq^ital,  417  S.  Cox  avenue.  Con- 
sultation hours,  9  to  12  a.  m.,  2  to  4  p.  m. 
Home  phone  411,  Bell  phone  617.  Residence, 
The  Connor."  After  this  advertisement  ap- 
peared, a  post  office  inspector  caused  certain 
letters  to  be  written  and  mailed  to  appellant 
from  Galena,  Mo.,  to  which  letters  was  af- 
fixed the  name  "Susie  Davis."  Said  letters 
and  the  appellant's  replies  thereto  are  as 
follows: 

"Galena,  Mo.,  May  10th,  1912.  Doctor  U. 
Luther  Spriggs — Dear  Sir:  I  cut  the  en- 
closed from  a  Joplln  Globe  of  last  Sunday, 
and  wish  to  write  yon,  as  I  was  about  to  go 
to  Kansas  City  or  somewhere  away  from 
here.  I  am  not  married  and  was  indiscreet 
to  allow  my  bean  liberties  which  I  should  not 
have  done.  The  worst  of  It  is,  I  am  caught 
I  fear,  and  in  a  family  way.  I  missed  Just 
twice.  I  ought  to  be  sick  the  14th  of  tills 
month  but  I  don't  know  whether  I  will  or 
not  I  have  taken  all  kinds  of  medicine 
without  avail.  I  am  scared  every  day  of 
discovery  and  believe  I  am  getting  larger. 
Please  let  me  know  if  you  will  take  it  away 
and  how  much  it  will  cost  I  ask  no  charity 
as  I  have  some  money  and  I  know  the  young 
man  the  cause  of  the  trouble  will  furnish 
more.  If  needed.  We  can  pay  you  well  be- 
tween us.  Please  destroy  this  letter.  Tours 
truly,  Susie  Davis,  Galena,  Mo." 

"Joplln,  Mo.,  May  11,  1912.  Miss  Davis: 
Replying  to  yours  of  the  10th  Inst,  allow  nw 
to  say  that  you  should  come  here  at  the  ear- 
liest possible  moment.  At  that  time  we  can 
go  fully  into  all  of  the  details.  Very  truly 
yours,  M.  Luther  Spriggs." 

"Galena,  Missouri,  May  21st,  1912.  Doctor 
M.  Luther  Spriggs — ^Dear  Sir:  Replying  to 
your  letter  in  regard  to  my  coming  to  Joplln 
for  operation,  I  would  ask  what  the  approxi- 
mate cost  will  be.  I  do  not  want  to  make 
the  trip  to  Joplln  without  enough  money  to 
have  the  work  done.  I  can  get  the  money 
easier  now  than  I  can  get  It  after  I  get  there. 
I  can  leave  here  as  soon  as  I  hea^  from  yon. 
Tours  truly,  Susie  Davis,  Galena,  Mo." 

"Joplln,  Mo.,  May  22,  1912.  Dear  Miss 
Davis:  Will  say  In  reply  to  yours  of  the  21st 
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Inst^  that  yonr  bill  wltli  me  will  be  approxi- 
mately $125.00  and  yoor  living  expenaes  will 
have  to  be  met  for  something  like  a  week  or 
possibly  ten  days.  It  seems  to  me  that 
$150.00  shonid  be  ample  to  take  care  of 
everything.  Renjember  that  it  Is  Important 
to  act  as  promptly  as  possible.  Very  truly 
yours,  M.  Luther  Sprlggs." 

"Galena,  Missouri.  Dr.  lH  Luther  Sprlggs 
— Dear  Sir:  Replying  to  your  favor  of  the 
22nd  Inst,  I  had  no  Idea  the  price  for  re- 
lieving one  in  a  family  way  was  over  $25.00 
to  $50.00.  While  I  can  get  more  than  this, 
I  much  fear  that  I  cannot  raise  tbi  amount 
you  mentioned,  and  unless  you  can  do  some 
better  for  me,  I  must  make  other  arrange- 
ments. I  can  raise  $100.  Please  write  me 
without  delay  what  you  will  do.  Yodrs 
truly,  Susie  Davis,  Oalena,  Mo.  May  26th, 
1912." 

"Joplln,  Mo.,  May  26,  1012.  Dear  Miss 
Davis:  Replying  to  yours  of  to-day  allow  me 
to  say  that  we  do  not  ordinarily  make  any 
concessions  in  such  matters.  However,  I 
am  willing  under  the  circumstances,  to  allow 
you  the  reduction  you  speak  of,  viz.:  $100.00 
professional  fee.  Ton  will  of  course  have  to 
defray  your  living  expenses  for  a  week  or 
ten  days,  which  will  be  moderate,  and  I 
will  be  glad  to  assist  you  to  make  arrange- 
ments in  this  way  that  will  be  satlsftictory. 
Hoping  this  will  meet  with  your  approval. 
Very  truly  yours,  M  Luther  Sprlggs." 

"Galena,  Mo.,  May  30tb,  1912.  Dr.  M.  Lu- 
ther Sprlggs — Dear  Sir:  Replying  to  your  let- 
ter of  the  26th  lust,  I  thank  you  for  the  con- 
cession you  have  made,  but  since  my  last  let- 
ter, I  have  come  unweU  a  little.  Do  you  think 
I  could  be  pregnant  under  the  circumstances? 
I  have  missed  a  week  or  two  before  but  never 
anything  like  this.  Could  my  worrjrlng  over 
this  matter  have  kept  off  my  monthly  sick- 
ness? However,  the  flow  Is  not  like  it  usual- 
ly Is  and  there  is  some  pain  which  Is  not 
usual  with  me.  Do  you  think  I  should  stlU 
come  t6  Joplln  and  have  the  work  done?  I 
can  come  If  yon  think  It  possible  that  I  am 
In  a  family  way  and  that  I  should  come  un- 
der the  circumstances.  Thanking  you  for 
yonr  prompt  attention  to  this  matter  for  me, 
I  am.  Tours  very  truly,  Susie  Davis." 

"Joplln,  Mo.  Dear  Miss  Davis:  Replying 
to  yours  of  the  30th  lust.,  will  say  that  you 
should  not  be  confused  by  the  appearance  of 
a  discharge  By  all  means  do  not  delay  your 
coming  as  we  are  losing  valuable  time. 
There  Is  no  doubt  whatever  In  my  mind  In 
regard  to  the  actual  condition.  However, 
when  I  examine  you  I  virlll  be  in  a  position  to 
tell  you  definitely  all  about  the  details.  It 
is  not  uncommon  for  women  to  have  a  men- 
strual discharge,  which  originates  from  the 
cervix,  in  a  condition  such  as  yours  and  they 
are  sometimes  deceived  by  it.  You  may  be 
quite  positive  that  worry  and  anxiety  would 
never  cause  a  delay  such  as  yours.  I  can- 
not impress  too  forcibly  on  your  mind  the 
absolute  necessity  of  prompt  action.    Assur- 


ing you  of  my  best  wishes  and  hoping  to  see 
you  soon,  very  truly,  M.  Luther  Sprlggs. 
May  30th,  1912." 

The  complaint  was  signed  by  three  physi- 
cians of  Joplin,  Mo.,  who  describe  them- 
selves as  the  "Board  of  Censors  of  Jasper 
County  Medical  Society."  Neither  of  those 
physicians  testified  at  the  triaL  The  secre- 
tary of  the  State  Board  of  Health  testified 
that  several  physicians  of  Joplln,  Mo.,  had 
told  him  that  appellant  had  the  reputation 
of  being  a  criminal  abortionist  Four  physi- 
cians residing  at  Joplln,  Mo.,  and  two  re- 
siding at  Galena,  Mo.,  testified  that  appel- 
lant had  been  practicing  medldne  In  Joplln 
for  about  ten  years,  that  they  were  quite 
intimately  acquainted  with  him,  and  that  his 
reputation  was  of  the  very  best  They  also 
testified  that  he  was  a  very  skillful  surgeon; 
that  a  large  part  of  his  professional  work 
consisted  In  performing  operations  upon 
patients  brought  to  him  by  other  doctors.  He 
had  operated  upon  one  of  the  physicians  who 
gave  evidence  in  this  cause,  and  upon  the 
wife  of  another  of  said  witnesses.  The  evi- 
dence of  all  six  of  these  witnesses  was  very 
laudatory  of  the  personal  character  and  pro- 
fessional ability  of  appellant.  They  had 
never  heard  of  him  being  suspected  of  com- 
mitting criminal  abortions  until  this  proceed- 
ing was  instituted.  It  is  conceded  by  the 
respondents  that  "Susie  Davis"  had  no  real 
existence,  and  that  her  name  was  simply  used 
by  the  post  office  inspector  In  carrying  on 
the  correspondence  with  appellant  hereinbe- 
fore set  out 

W.  T.  Nardin,  of  St  Louis,  and  Howard 
Gray  and  McReynoIds  ft  Halliburton,  all  of 
Carthage,  for  appellant  John  T.  Barker, 
Atty.  Gen.,  and  W.  T.  Rutherford,  Asst  Atty. 
Gen.,  for  respondents. 


BROWN,  P.  J.  (after  stating  the  facts  as 
above).  I.  The  theory  of  resiwndents  Is  that 
the  letters  Introduced  prove  that  appellant 
offered  to  commit  the  crime  of  criminal  abor- 
tion upon  the  mythical  "Susie  Davis";  in 
other  words,  that  he  was  possessed  of  evil 
thoughts,  or  a  willingness  to  commit  crime, 
and  therefore  his  license  to  practice  medi- 
cine and  surgery  should  be  revoked. 

Statute.  The  statute  under  which  the  Board 
of  Health  suspended  the  appellant  Is  as 
follows:  "The  Board  may  refuse  to  license 
individuals  of  bad  moral  character,  or  per- 
sons guilty  of  unprofessional  or  dishonor- 
able conduct  and  they  may  revoke  licenses, 
or  other  rights  to  practice,  however  derived, 
for  Uke  causes,  and  in  cases  where  the  li- 
cense has  been  granted  upon  false  and  fraud- 
ulent statements,  after  giving  the  accused  an 
opportunity  to  be  heard  In  his  defense  be- 
fore the  Board  as  hereinafter  provided. 
Habitual  drunkenness,  drug  habit  or  exces- 
sive use  of  narcotics,  or  producing  criminal 
abortion,  or  soliciting  patronage  by  agents, 
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shall  be  deemed  nnprofeeslonal  and  dishon- 
orable conduct  within  the  meaning  of  this 
section,  but  these  speciflcationB  are  not  in- 
tended to  exclude  all  other  acts  for  which 
licenses  may  be  revoked."  Section  8317,  R. 
S.  1909.  That  portion  of  the  statute  upon 
which  the  action  of  the  respondents  in  find- 
ing appellant  guilty  of  dishonorable  and  un- 
professional conduct  must  be  sustained, 
if  It  can  be  upheld  at  all,  is  found  in  the  last 
three  lines  before  quoted,  and  is  as  follows : 
"But  these  specifications  are  not  intended 
to  exclude  all  other  acts  for  which  licenses 
may  be  revoked." 

Concretely  stated,  the  contentions  of  ap- 
pellant are:  (1)  That  the  evidence  does  not 
prove  that  he  offered  to  commit  the  crime 
of  abortion ;  (2)  that  if  It  were  satisfactori- 
ly proven  that  he  offered,  or  was  willing,  to 
commit  said  crime,  the  statute  does  not 
authorize  the  State  Board  of  Health  to  re- 
voke his  license  or  suspend  him  from  the 
practice  of  medicine  and  surgery,  because  he 
merely  possessed  a  desire  to  do  a  dishonor- 
able and  unprofessional  act 

[1]  II.  Rights  of  Appellant.  To  properly 
dispose  of  the  issues  we  must  consider  the 
nature  of  the  right  which  appellant  held  as 
:i  practicing  physician.  Is  it  a  mere  privi- 
lege? Is  it  a  vested  right?  Is  it  property? 
Some  of  the  authorities  cited  by  respondents 
hold  that  a  license  l:o  practice  a  profession 
is  not  property,  and  not  a  right  at  all,  but 
only  a  privilege  which  the  state  may  with- 
draw without  the  formality  of  a  trial,  and 
without  a  compliance  with  the  constitutional 
guaranties  (section  10,  art.  2,  Constitution  of 
Missouri)  which  protect  persons,  property, 
and  character.  State  ex  rel.  v.  Goodier  et 
al.,  195  Mo.  loc.  dt  560,  93  S.  W.  928.  I 
am  Impressed  with  the  idea  that  a  more  log- 
ical and  rational  view  was  announced  by 
the  members  of  division  1  of  this  court  in 
the  recent  case  of  State  ex  rel.  Shackleford  v. 
McElhinney,  241  Mo.  loc.  dt  606,  145  S.  W. 
1139,  wherein  it  was  held  that  the  right  of 
a  licensed  attorney  to  practice  law  is  "a 
valuable  property  right."  By  analogy,  it 
must  be  admitted  that  If  the  right  of  an  at- 
torney to  practice  law  is  a  property  right, 
then  the  duly  licensed  physician  has  a  prop- 
erty right  protected  at  least  by  such  safe- 
guards as  the  Legislature  has  thrown  around 
it  It  is  not  a  mere  shadowy  privilege  which 
may  be  revoked  regardless  of  whether  the 
possessor  has  violated  the  laws  of  the  state. 
By  what  we  have  said  it  should  not  be  in- 
ferred that  we  desire  to  overrule  the  Good- 
ier Case.  It  is  not  neces.?ary  to  disturb 
that  decision  in  order  to  reach  a  cor- 
rect conclusion  in  this  case.  We  approach 
the  solution  of  this  case  with  the  under- 
standing that  the  appellant  through  bis 
license  to  practice  medidne,  and  through 
his  abUlty  and  industry,  has  become  pos- 
sessed of  at  least  a  valuable  privilege — per- 
haps a  property  right  which  has  been  sus- 


pended by  the  action  of  the  respondents  for 
his  alleged  violations  of  the  laws  of  this 
state. 

[2-4]  III.  Petml  Late.  The  next  prelimina- 
ry question  which  arises  in  the  case  is: 
Shall  that  part  of  section  8317,  supra,  which 
authorizes  the  Board  of  Health  to  revoke  li- 
censes of  physicians,  be  adjudged  a  remedial 
or  a  penal  statute?  If  remedial.  It  must 
be  liberally  construed  in  behalf  of  both  re- 
spondents and  appellant  while,  if  It  be  a 
penal  law,  it  must  be  strict^  construed 
against  the  respondents,  as'  the  representa- 
tives of  the  state,  and  liberally  construed  In 
favor  of  appellant.  State  v.  Baldi  et  aL, 
178  Mo.  392,  77  S.  W.  547;  State  v.  Koock, 
202  Mo.  loc.  cit  235,  100  S.  W.  630;  and 
State  V.  McMahon,  234  Mo.  loc  dt  614, 
137  S.  W.  872. .  This  rule  is  announced  in 
Lewis'  Sutherland,  Statutory  Construction, 
vol.  2  (2d  Ed.)  I  531:  "Among  penal  laws 
which  must  be  strictly  construed,  those 
most  obviously  induded  are  all  such  acts  as 
in  terms  impose  a  fine  or  corporal  punish- 
ment under  sentence  in  state  prosecutions,  or 
forfeitures  to  the  state  as  a  punitory  con- 
sequence of  violating  laws  made  for  the 
preservation  of  the  peace  and  good  order  of 
society.  But  these  are  not  the  only  penal 
laws  which  have  to  be  so  construed.  There 
are  to  be  included  under  that  denomination 
also  all  acts  which  •  •  »  take  away  or  im- 
pair any  privilege  or  right"  A  statute 
which  provides  for  the  disbarring  of  attor- 
neys has  been  held  to  be  a  penal  law.  Mon- 
tray  v.  People,  162  lU.  194,  44  N.  E.  498. 
A  penal  statute  is  construed  with  a  degree 
of  strictness  commensurate  with  the  severity 
of  the  penalty  it  imposes,  and  where  the 
penalty,  as  in  this  case,  is  onerous,  no  one 
can  be  held  to  have  violated  its  provisions 
unless  his  acts  come  within  both  the  letter 
and  the  spirit  of  the  law.  Lewis'  Suther- 
land, Statutory  Construction,  vol.  2.  Sf  520, 
621 ;  State  ex  inf.  v.  Railroad,  238  Mo.  605. 
loc.  clt  612,  142  S.  W.  279.  All  laws,  how- 
ever, must  receive  a  rational,  and  not  an 
arbitrary,  construction.  Upon  the  well-con- 
sidered precedents  we  have  no  hesitation  in 
holding  that  the  law  now  in  Judgment  in  so 
far  as  it  authorizes  the  revocation  of  licenses 
of  physicians,  is  highly  penal,  and  must  be 
treated  as  a  v&aal  law. 

[(,  •]  IV.  Hearaay  Evidence.  Coming  Iwck 
to  the  facts  In  this  case,  we  find  no  existence 
in  the  brief  of  the  honorable  Attorney  Gen- 
eral that  the  conviction  and  suspension  of 
appellant  can  be  sustained  on  the  advertise- 
ment which  the  appellant  published  in  a 
newspaper,  or  upon  the  evidence  of  Dr.  Kil- 
ler to  the  effect  that  several  lAysidans  of 
Joplin  had  told  him  that  appellant  bore  the 
reputation  of  bdng  a  criminal  abortionist 
It  would  certainly  have  been  an  Insult  to 
the  intelligence  of  the  age  to  contend  that  a 
judgment  could  be  sustained  on  the  mere 
hearsay  evidence  of  Dr.  Hiller,  which  ought 
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not  to  have  been  admitted  or  considered  by 
respondents. 

V.  Evidence,  Tbls  leaves  for  our  consider- 
ation the  letters  between  the  appellant  and 
the  mythical  "Susie  Davis."  It  wlU  be  ob- 
served that  appellant  did  not  directly  offer 
to  perform  an  abortion  upon  ."Susie,"  though 
the  letters  written  to  him  were  cunningly 
worded  and  designed  to  make  It  appear  that 
it  he  agreed  to  treat  her  at  all  he  was  will- 
ing to  commit  that  crime.  There  Is  no  expert 
medical  testimony  before  us  which  tends  to 
explain  whether  the  symptoms  narrated  In 
the  letters  Indicated  the  presence  of  a  liv- 
ing foetus,  a  dead  foetus,  or  some  ailment  of 
the  womb  or  genital  organs.  The  writer  of 
the  letter,  after  describing  "her"  symptoms, 
does  not  say  that  she  Is  pregnant,  but  only 
that  she  fears  she  Is  pregnant.  If  the  symj)- 
toms  detailed  In  the  letters  Indicated  the  pres- 
ence of  a  dead  foetus,  then  the  replies  which 
appellant  made  to  said  letters  would  not 
point  to  an  evil  purpose  or  a  willingness  on 
his  part  to  commit  criminal  abortion.  The 
appellant  proved  such  an  excellent  reputa- 
tion by  his  neighbors — physicians  who  knew 
him  intimately — ^that  If  the  letters  could 
have  been  construed  so  as  to  be  consistent 
with  an  Innocent  purpose,  the  Board  of 
Health,  being  honorable  men  and  learned  In 
the  medical  science,  would  certainly  have 
given  him  the  benefit  of  the  doubt  and  ac- 
quitted him.  The  fact  that  they  found  him 
guilty  must,  under  the  evidence  In  this  case, 
be  taken  by  us  to  mean  that  the  symptoms 
and  conditions  narrated  In  the  Davis  letters 
unmistakably  pointed  to  the  existence  of  a 
living  fcetuB,  which  it  woald  have  been  a 
crime  to  remove  or  destroy. 

[7,  t]  TI.  Oonatrvciion  of  Statute.  Tbls 
brings  vm  to  the  application  of  the  statute'  to 
the  facts  proven.  Did  the  General  Assembly, 
by  the  enactment  of  section  8317,  R.  S.  1909, 
mean  to  designate  a  mere  willingness  to  com- 
mit the  crime  of  abortion  as  dishonorable 
and  unprofessional  conduct?  We  may  gain 
some  light  on  this  point  by  a  close  considera- 
tion of  the  specific  acts  designated  as  unpro- 
fessional conduct 

There  Is  a  well-recognized  rule  that  where 
a  law  specifically  designates  several  matters 
or  things  which  shall  be  governed  by  Its  pro- 
visions, and  then  by  general  language  under- 
takes to  include  other  acts  and  things  not 
s];)eclflcally  named,  such  law  must  be  so  con- 
strued as  to  apply  only  to  things  or  acts  of 
the  same  general  nature  as  those  definitely 
set  out  City  of  St  Louis  v.  Kalme  et  al., 
180  Mo.  309,  79  S.  W.  140,  and  State  ex  rel.  ▼. 
Berryman,  142  Mo.  App.  373,  127  S.  W.  129. 
This  Is  but  the  restatement  of  a  rule  of  com- 
mon sense  and  everyday  experience  of  man- 
kind. Whffli  a  man  is  speaking  only  of  bonds 
and  promissory  notes,  his  mind  is  not  suppos- 
ed to  be  dwelling  on  wagons  and  threshing 
machines,  and  we  do  not  apply  his  words 
uttered  on  that  occasion  to  any  such  subjects. 


If  a  man  speak  of  wlU  animals,  his  mind  is 
not  likely  at  the  selfsame  time  to  dwell  npon 
domestic  animals,  and  it  would  be  silly  to 
give  his  words  such  a  construction. 

The  General  Assembly  cannot  enact  a  val- 
id law  without  the  minds  of  Its  members  con- 
sidering the  things  to  which  the  law  is  to 
apply,  for  the  legislative  will  Is  what  be- 
comes the  law.  In  a  broad  general  sense  we 
discern  the  legislative  will  by  the  words  it 
has  spoken  through  its  enactments,  the  same 
as  we  would  interpret  the  language  of  an  in- 
dividual. 

Applying  this  weU-known  and  simple  rule 
to  the  statute  now  under  consideration,  we 
find  that  "habitual  drunkenness,  drug  habit, 
or  excessive  use  of  narcotics"  are  declared 
dishonorable  and  uqprofessional  conduct; 
likewise,  "producing  criminal  abortion  or  so- 
liciting patronage  by  agents"  are  placed  in 
the  same  catagory.  The  first  three  specifica- 
tions, it  will  be  observed,  grow  out  of  acts  of 
a  physician  which  tend  to  weaken  or  destroy 
his  mind  and  render  him  mentally  incapable 
of  properly  applying  his  medical  skilL  The 
second  two  specifications  pertain  to  acts 
which  are  by  the  Legislature  deemed  suffi- 
cient grounds  for  revoking  a  Ucense.  It  will 
further  be  observed  that  aU  five  of  the  speci- 
fications named  grow  out  of  intentional  af- 
firmative acts,  not  a  mere  contemplation  or 
willingness  to  perform  wrongful  acts.  The 
general  specification  then  follows:  "But 
these  specifications  are  not  intended  to  ex- 
clude ail  other  acts  for  which  licenses  may 
be  revoked."  It  will  thus  be  seen  that  the 
lawmakers,  after  having  particularly  desig- 
nated certain  mind-destroying  habits  and  cer- 
tain wrongful  acts  for  which  the  license  of  a 
physician  may  be  revoked,  undertook  to  des- 
ignate generally  that  there  are  other  acts 
which  may  justify  such  revocation.  To  my 
mind,  It  la  clear  that  the  general  specification 
cannot  be  applied  to  mere  evil  thoughts  or  a 
consent  to  do  wrong  where  no  wrong  is  actu- 
ally done.  It  could  not  logically  be  urged 
that  a  mere  desire  or  willingness  to  use  in- 
toxicants or  narcotics  excessively  would  im- 
pair the  mind ;  and  for  the  same  reason  it 
must  be  held  that  a  mere  consent  to  perform 
an  abortion  would  not  make  the  appellant  an 
abortionist,  or  subject  him  to  the  penalties  of 
having  committed  that  crime.  The  general 
specification  of  the  statute  in  Judgment  is 
directed  solely  against  certain  undesignated 
acts,  not  against  evil  thoughts  or  a  willing- 
ness to  perform  wrongful  acts. 

As  we  have  said,  the  statute  In  judgment 
Is  highly  penal  and  cannot  be  expanded  or 
enlarged  beyond  its  letter  or  spirit  Con-, 
sequently,  it  does  not  support  the  action  of 
respondents  In  revoking  appellant's  license. 
We  have  been  taught  that  a  mere  desire  to 
do  wrong  Is  as  great  a  sin  as  the  act  of  doing 
wrong  Itself.  That  rule  will  be  all  right 
when  the  Creator  sits  as  Judge,  but  mere 
courts  and  boards  of  health  have  not  the 
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capacity  to  search  out  and  correctly  weigh 
the  many  Impulses  which  enter  the  human 
mind.  For  that  reason  the  state  concerns  It- 
self mostly  about  wrongful  acts,  not  eyll 
thoughts,  and  Its  agents  and  administrative 
boards  must  be  governed  accordingly.  No 
one  can  be  deprived  of  any  right  or  privilege 
because  his  mind  has  been  contaminated  by 
evU  thoughts,  unless  the  statute  has  denounc- 
ed said  evil  thoughts  in  plain  terms.  How- 
ever reprehensible  It  may  be  for  a  physician 
to  entertain  a  desire  to  commit  abortion,  his 
license  cannot  be  revoked  unless  by  a  written 
statute  his  evil  desires  are  made  a  ground 
for  subjecting  him  to  that  penalty. 

Our  learned  Attorney  General  earnestly 
Insists  that  it  was  impossible  for  the  Gen- 
eral Assembly  to  designate  the  numerous 
acts  and  things  which  would  constitute  "dis- 
honorable and  unprofessloual  conduct"  on 
the  part  of  physicians,  and  that  therefore 
the  general  specification  in  section  8317, 
supra,  should  be  construed  to  Include  all 
acts  (and,  inferentlally,  all  wicked  thoughts 
and  evil  desires)  which,  by  "common  judg- 
ment," are  found  to  be  dishonorable.  He 
cites  In  support  of  this  contention:  People 
V.  Apfelbaum,  261  lU.  loc.  dt  22,  96  N.  E. 
995;  Berry  v.  SUte  (Tex.  Civ.  App.)  135  S. 
W.  631;  Horse  v.  State  Bd.  Med.  Ex.,  57 
Tex.  av.  App.  93,  122  8.  W.  loc.  dt  448; 
Spurgeon  v.  Rhodes,  167  Ind.  loc.  dt  11, 
12,  78  N.  E.  228;  and  WoU  v.  State  Bd.  Med. 
Ex.,  109  Minn.  360,  123  N.  W.  1074.  The 
authorities  dted  tend  to  support  the  con- 
tention of  respondents.  The  attorneys  for 
the  appellant,  with  equal  Industry,  have 
dted  the  following  cases  which  tend  to  sus- 
tain their  insistence  that  the  general  8i)eclfl- 
cation  In  section  8317,  supra.  Is  void  for  un- 
certainly: Matthews  v.  Murphy  (Ey.)  63 
S.  W.  786,  54  L.  R.  A.  416;  Ex  parte  Mc- 
Nulty,  77  CaL  164,  19  Pac.  237,  11  Am.  St 
Rep.  257;  Hewitt  v.  Board  of  Medical  Ex- 
aminers, 148  Cal.  590,  84  Paa  39,  3  L.  R.  A. 
(N.  S.)  896,  113  Am.  St  Rep.  315,  7  Ann. 
Caa  750;  Czarra  v.  Board,  26  App.  D.  C. 
443;  and  Ex  parte  Jackson,  45  Ark.  164. 
In  view  of  the  conflicting  Qpinions  of  re- 
spectable courts  on  this  proposition,  we  will 
quote  what  is  said  by  the  learned  commenta- 
tors of  (3yc.:  "The  grounds  commonly  desig- 
nated by  the  statute  upon  which  the  medical 
board  is  authorized  to  revoke  a  physidan's 
license  or  certificate  are  unprofessional,  dis- 
honorable, or  Immoral  conduct  Unprofes- 
sional or  dishonorable  conduct  is  not  de- 
fined by  the  common  law,  and  what  conduct 
may  be  of  either  kind  is  a  matter  of  opinion 
only.  For  this  reason  it  has  been  held  tn 
several  cases  that  such  a  statute  is  void  for 
uncertainty.  Similar  statutes  have  been 
construed  in  other  jurisdictions  without  the 
question  of  validity  being  raised,  the  courts 
merely  considering  what  can  be  deemed  un- 
professlonal,  dishonorable,  or  immoral  con- 
duct"  30  Cya  p.  1555  (B). 


There  is  such  a  great  divergency  in  Judi- 
cial thought  on  this  subject  that,  after  read- 
ing it  all,  we  find  ourselves  grroping  In  a 
wilderness  of  confusing  precedents.  In  con- 
sidering precedents  it  is  usually  safest  to 
keep  any  eye  on  the  rules  of  common  sense, 
which  often  prove  a  safer  guide  than  hair- 
splitting judicial  reasoning.  We  do  not  take 
judicial  notice  that  doctors  are  more  willing 
to  commit  crimes  than  men  of  other  profes- 
sions. Physldans  are  usually  people  of  in- 
telligence, with  a  high  sense  of  the  duties 
and  responsibilities  of  good  dtizenship.  We 
are  therefore  unwilling  to  believe  that  the 
physicians  of  our  state,  or  any  of  them, 
are  guilty  of  such  a  multiplicity  of  wrongful 
acts  that  their  conduct  may  not  safely  be 
regulated  by  a  single  legislative  enactment 
By  section  4739,  R.  S.  1909,  it  is  made  a 
crime  to  otFer  for  sale  any  secret  drug  de- 
signed to  prevent  conception,  and  it  wonld 
be  the  rankest  folly  to  say  that  it  would 
have  been  more  difficult  to  prohibit  physl- 
dans from  offering  to  commit  abortions  than 
it  was  to  prohibit  persons  from  offering  for 
sale  obnoxious  drugs.  We  therefore  hold 
that  it  would  have  been  possible  for  the 
General  Assembly  to  designate  the  particu- 
lar offenses  for  which  they  Intended  that 
the  licenses  of  physicians  might  be  revoked. 

[•]  Another  theory  of  the  Attorney  Gen- 
eral Is  that  the  general  specification  in  sec- 
tion 8317,  supra,  must  be  construed  to  au- 
thorize the  Board  of  Health  to  determine 
what  shall  constitute  dishonorable  and  un- 
professional conduct  This  point  does  not 
deserve  serious  consideration.  To  grant  the 
Board  of  Health  that  power  would  be  to 
concede  that  it  has  the  right  to  enact  from 
time  to  time  sudt  laws  as  it  deems  necessary 
to  regulate  the  Conduct  of  physicians  and 
surgeons.  We  give  the  honorable  members 
of  the  Board  of  Health  credit  with  pos- 
sessing too  mocb  good  judgment  to  attempt 
to  assume  the  role  of  lawmakers. 

[10]  If  section  1,  art  4,  of  the  Constitu- 
tion of  Missouri,  vesting  in  the  General  As- 
sembly the  power  to  make  laws,  and  article 
3  of  said  Constitution,  prohibiting  executive 
officers  from  performing  legislative  func- 
tions, could  both  be  suspended,  and  the 
Board  of  Health  given  power  to  legislate, 
the  respondents  would  be  in  no  better  condi- 
tion, so  far  as  the  facts  of  this  case  are 
concerned.  It  nowhere  appears  in  this  rec- 
ord that  prior  to  the  institution  of  this  ac- 
tion to  revoke  appellant's  license  the  State 
Board  of  Health  had  ever  enacted,  or  pre- 
tended to  prescribe,  a  law  or  rule  prohibiting 
physldans  from  offering  to  commit  abortions. 
The  General  Assembly  is  prohibited  from 
giving  its  enactments  retrospective  effect, 
and  if  we  concede  legislative  powers  to  the 
Board  of  Health  (which  we  do  not)  that 
Board  would  have  to  be  governed  by  the 
same  constitutional  limitations.  Section 
15,  art  2,  Constitution  of  MlssourL 
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The  action  of  the  State  Board  of  Health 
in  anspendliitr  the  appellant  from  the  prac- 
tice of  medld.ne  and  snrgery  shonld  be 
qnashed  and  for  naught  held;  and  the  Judg- 
ment of  the  circuit  court  of  St  Louis  Clt; 
sustaining  and  upholding  the  action  and 
finding  of  the  Board  of  Healtb  should  be 
reversed.    It  is  so  ordered. 

WALKER  and  FARIS,  JJ.,  concur. 


SAILS  T.  FUNK. 

(Spring:field  Court  of  Appeals.    Missouri.    Dec. 

11,  1913.    ReheariDg  Denied  Jan.  6, 

1914.) 

1.  Pabtim  (i  76*>— DEraore— Waivsb  or  Ob- 
jection. 

Under  Ber.  Stats.  1909,  I  1800,  authoriz- 
ing the  objection  of  a  defect  of  parties  plaintiff 
to  be  taken  by  demurrer  when  apparent  upon 
the  face  of  the  petition,  and  section  1804,  pro- 
viding that  U  such  defect  does  not  appear  up- 
on the  face  of  the  petition,  the  objection  may 
be  taken  by  answer,  and  that  if  not  so  taken, 
defendant  is  deemed  to  liave  waived  it,  where 
such  objection  was  not  taken  by  demurrer  or 
answer  the  court  did  not  err  in  refusing  to  per- 
mit defendant  to  amend  his  answer  at  the  close 
of  plaintiffs  evidence  so  as  to  allege  such  de- 
fect 

[Ed.  Note.-!-For  other  cases,  see  Parties,  Cent 
Dig.  ii  115-117;  Dec.  Dig.  {  76.»] 

2.  Baiuosnt     (I     28*)  — AonoNS     againr 
Bailee— Pabties. 

A  deed  conveying  land  to  plaintiff,  his  wife, 
and  his  brother-in-law  was  left  with  defendant 
for  safe-keeping.  Plaintiff  purchased  his  broth- 
er-in-law's interest,  and  defendant  thereafter  de- 
stroyed the  deed  and  procured  a  new  deed  from 
the  grantor  to  a  third  party.  Plaintiff  then  sued 
the  grantor,  the  third  party,  and  the  brother-in- 
law  to  quiet  title  and,  having  obtained  a  decree 
quieting  the  title  in  himself  and  his  wife,  sued 
defendant  to  recover  the  coats  of  such  litigation 
and  the  value  of  his  time  lost  in  attending  there- 
to. Meld,  that  the  wife  who  paid  no  part  of  such 
expenses  was  not  a  necessary  or  proper  party, 
as  she  had  no  claim  against  defendant  jointly 
with  her  hnsband,  or  otherwise,  in  the  subject- 
matter  involved. 

[Ed.   Note. — For  other   cases,   see   Bailment 
Cent  Dig.  {  122;  Dec.  Dig.  S  29.*] 

3.  Baiuibnt     (I     12*)  — Cabb     Rbqcibbd  — 
Baiixb  without  Reward. 

A  bailee  of  a  deed  without  reward  was  re- 
quired to  exercise  such  care  thereof  as  an  ordi- 
narily careful  and  prudent  person  in  bis  situa- 
tion would  bestow  on  his  own  property,  and  to 
excuse  his  failure  to  produce  it  on  demand  it 
must  appear  that  it  was  lost  without  his  negli- 
gence or  fault ;  and  hence,  in  an  action  against 
him  to  recover  the  expenses  of  a  suit  to  quiet 
title  necessitated  by  his  destruction  of  the  deed 
the  procurement  of  a  deed  from  the  grantor  to 
a  third  person,  the  court  did  not  err  in  refusing 
to  instruct  a  verdict  in  his  favor,  and  instruc- 
tions requiring  a  finding  that  he  acted  fraudu- 
ientiy  or  in  bad  faith  to  justify  a  verdict  against 
him  were  sufflcientiy  liberal  in  his  behalf. 

[Ed.   Note.— For  other  cases,   see    Bailment 
Cent  Dig.  IS  37-41;   Dec.  Dig.  I  12.*] 

4.  Affkal  and  Ebbob    (|   1001*)— Review— 
QuEmoNS  OF  Fact. 

In  an  action  against  one  intrusted  with  a 
deed  to  recover  the  expenses  of  litigation  neces- 
ritated  by  his  destruction  thereof  and  his  pro- 
curement of  a  new  deed  to  a  third  person,  where 


the  questions  of  his  fraud  and  bad  faith  were 
submitted  to  the  jury  and  found  against  him  on 
evidence  tending  to  support  the  finding,  the  ver- 
dict could  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i{  3922,  3928-3934;  Dec.  Dig. 
flOOi.*]  •*"  >  ^ 

Appeal  from  Clrcalt  Court,  Jasper  Connty; 
Joseph  D.  Perkins,  Judge. 

Action  by  James  Sails  against  J.  J.  Fonk. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

M.  R.  lively,  of  We'bb  City,  for  appellant 
W.  R.  Shuck,  of  Webb  City,  and  R.  M.  Sbq^ 
pard,  of  Joplln,  for  respondent 

ROBERTSON,  P.  J.  Plaintiff  sued  the  de- 
fendant in  the  circuit  court,  alleging  that  la 
April,  1911,  be,  his  wife,  and  his  brother-in- 
law  purchased  from  John  A  Kerchner  a  tract 
of  land  in  Jasper  county,  and  that  said 
Kerchner  executed  and  delivered  to  those 
three  a  general  warranty  deed  therefor;  that 
the  purchasers  did  not  record  the  deed,  but 
deposited  it  with  the  defendant;  that  the 
plaintiff  afterwards  purchased,  his  brother- 
in-law's  interest  in  said  property;  that  in 
March,  1912,  the  defendant  fraudulently  pro- 
cured from  said  Kerchner  and  wife  e  second 
deed  conveying  said  property  to  the  father- 
in-law  of  plaintiff,  and  that  the  defendant, 
without  the  knowledge  or  consent  of  the 
plaintiff,  destroyed  the  first  deed;  that  the 
plaintiff,  after  learning  of  the  execution  and 
delivery  of  the  second  deed  to  his  father-in- 
law,  caused  to  be  brought  in  the  circuit  court 
of  Jasper  county  a  suit  in  equity  to  quiet 
the  tlUe  to  said  property,  and  obtained  a 
decree  in  said  court  vesting  the  title  in 
plaintiff  and  his  wife,  and  that  as  a  result  of 
said  litigation  he  was  compelled  to  and  did 
employ  counsel  in  order  to  perfect  the  title 
to  said  property  and  to  pay  out  money  in 
said  cause,  and  costs,  and  that  he  had  lost 
time  in  attending  to  said  litigation,  for  all 
of  which  he  asked  damages  in  the  sum  of 
$500.  The  defendant  appeared  and  answered 
by  a  general  denial.  A  trial  was  had  to  the 
Jury,  and  resulted  in  a  verdict  for  $100  in 
favor  of  the  plaintiff,  and  the  defendant  has 
appealed. 

The  testimony  discloses  that  the  property, 
which  was  incumbered  at  the  time  of  the  pur- 
chase, was  paid  for  by  the  plaintiff's  wife, 
conveying  to  Kerchner  40  acres  of  land  in 
Arkansas,  which  constituted  the  sole  consid- 
eration for  the  equity  in  the  Jasper  county 
land.  It  also  appears  that  the  land  was 
purchased  for  the  purpose  of  conducting  a 
retail  grocery  business  in  the  store  building 
tbereon.  Immediately  upon  the  purchase  of 
the  property  the  plaintiff  paid  some  Interest 
on  the  incumbrance  tben  past  due,  and  made 
some  improvements  in  the  buildings  located 
on  the  land.  Three  or  four  mouths  after  the 
original  purchase  the  plaintiff  bought  his 
brother-in-law's  interest  in  the  property,  pay- 
ing the  constderaUon  therefor  in  cash  and 
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notes.  In  April  or  May,  1912,  tbe  plaintiff 
first  learned  that  the  original  deed  had  been 
destroyed  and  a  new  one  executed  and  de- 
livered, whereupon  he  Immediately  interview- 
ed the  defendant,  ascertaining  what  he  could 
about  the  transaction,  but  getting  little  in- 
formation. Be  says  that  the  defendant  first 
told  him  that  he  could  not  find  the  first  deed, 
and  later  that  he  had  destroyed  It  long  be- 
fore the  plaintiff's  first  Inquiry  about  it. 
The  plaintiff,  after  consulting  with  his  vrlfe, 
then  wrote  to  his  father-in-law  about  the 
transaction,  requesting  that  the  premises  be 
reconveyed  to  him  and  his  wife,  but,  re- 
ceiving no  satisfactory  answer,  he  Instituted 
the  equity  suit  referred  to  in  his  petition. 
That  suit  was  brought  against  Kerchner, 
plaintiffs  brother-in-law  and  his  father-in- 
law,  and  resulted  in  a  decree  vesting  the  title 
to  the  premises  in  plaintiff  and  his  wife. 
Upon  the  eve  of  the  trial  of  the  former  suit, 
the  plaintiff's  brother-in-law  and  father-in- 
law  delivered  to  the  plaintiff  a  quitclaim 
deed,  conveying  the  property  to  the  plaintiff 
and  bis  wife;  bat  if  the  plaintiff  and  his 
wife  bad  then  dismissed  their  case,  they 
would  have  had  no  Instrument  showing  a 
transfer  from  Kerchner,  because,  so  far  as 
the  evidence  discloses,  the  grantors  in  the 
quitclaim  deed  did  not  tender  the  deed  from 
Kerchner  to  the  father-in-law,  and  it  was 
never  recorded,  and  there  Is  some  evidence 
that  It  was  destroyed. 

The  defendant's  testimony  was  to  the  ef- 
fect that  the  plaintiff's  wife,  at  the  time  of 
the  execution  of  the  first  deed,  was  an  em- 
ploy6  in  defendant's  office,  and  kept  In  his 
safe  a  package  of  her  private  papers;  that 
she  put  the  first  deed  in  question  in  a  pack- 
age and  sealed  it  up  and  placed  it  in  the  safe, 
as  It  was  her  custom  to  do,  and  that  thereaft- 
er she  advised  defendant  that  she  wanted  a 
deed  made  to  her  father  because  they  were 
so  far  behind  on  the  payments  due  on  the 
incumbrance  that  foreclosure  was  threaten- 
ed, and  she,  therefore,  wanted  to  deed  It  to 
her  father,  or  have  it  deeded  to  him,  and  he 
would  advance  the  interest  and  save  their 
home.  At  the  request  of  plaintiff's  wife,  he 
says,  he  saw  Kerchner,  and  inquired  if  he 
would  make  a  new  deed.  Defendant  says 
that  he  advised  her  It  would  be  the  easiest 
way,  and  would  save  recording  one  deed, 
which  would  cost  90  cents,  and  the  making  of 
one  entry  on  the  abstract,  which  would  cost 
50  cents,  and  told  her  she  could  get  a  deed 
direct  from  Kerchner,  and  the  other  deed, 
not  being  recorded,  could  be  destroyed.  The 
defendant  thereupon  saw  Kerchner,  who  tes- 
tified that  he  agreed  to  execute  a  new  deed 
upon  the  assurance  of  the  defendant  that 
it  was  entirely  satisfactory  to  the  grantees 
named  In  the  first  deed.  The  defendant  ad- 
mits that  he  destroyed  the  old  deed  without 
the  consent  of  the  plaintiff,  and  admits  that 
he  did  not  talk  to  the  plaintiff  until  a  long 
time  after  this  transaction.  He  also  admits 
that  be  paid  Kerchner  $2  for  executing  this 
new  deed,  but  says  he  simply  advanced  it 


fbr  plalntlff'B  wife,  although  he  testlfles  that 
he  has  never  been  repaid.  Kerchner  testified 
that  the  defendant  told  him  he  was  paying 
It  out  of  his  own  pocket  The  defendant  fur- 
ther testified  that  he  knew  of  the  equity  snit 
to  quiet  the  title  some  time  before  the  trial, 
and  wrote  to  the  wife  of  plaintiff  about  It. 
The  defendant,  in  undertaking  to  explain 
why  he  did  not  advise  the  plaintiff  that  the 
first  deed  was  destroyed  when  plaintiff  first 
inquired  about  It,  states  that  at  first  he 
thought  the  plaintiff  was  asking  about  the 
second  deed,  yet  the  defendant  had*  previous- 
ly testified  that  the  second  deed  had  been  de- 
livered to  the  plaintiff's  wife,  and  the  de- 
fendant must  therefore  have  known  that  be 
did  not  have  that  deed.  Later  he  seeks  to 
explain  this  apparent  Incimslstency,  but  It 
was  for  the  Jury  to  determine  which  of  bis 
statements  was  correct. 

At  the  close  of  the  testimony  the  defend- 
ant requested  the  court  to  Instruct  the  Jury 
to  return  a  verdict  for  him,  which  was  re- 
fused. At  the  request  of  the  plaintiff  the 
court  Instructed  the  jury  that  if  the  first 
deed  was  deposited  with  the  defendant  for 
safe-keeping,  and  afterwards  he,  without  the 
knowledge  or  consent  of  the  plaintiff,  de- 
stroyed said  deed  and  procured  a  second  deed 
to  said  property  tioia  said  Kerchner  and 
wife,  conveying  said  property  to  plaintiff's 
father-in-law,  and  that  said  deed  was  deliver- 
ed to  him,  and  that  the  defendant  destroyed 
the  first  deed  and  procured  the  second  deed 
for  the  purpose  of  defrauding  the  plaintiff 
out  of  his  Interest  In  said  property,  and  If  it 
became  necessary  for  the  plaintiff  to  Insti- 
tute the  salt  In  the  circuit  court  for  the 
purpose  of  Iiavlng  the  title  to  said  property 
vested  in  himself  and  wife  free  and  clear  of 
the  claims  of  Kerchner  and  the  brotbei^tn- 
law  and  fftther-in-law,  then  they  shoold  find 
the  issues  in  favor  of  the  plaintiff,  and  as- 
sess his  damages  at  such  sum  as  from  Ota 
evidence  It  appeared  It  was  necessary  for 
the  plaintiff  to  expend,  and  obligate  himself 
to  expend,  in  perfecting  said  title,  not  ex- 
ceeding the  amount  claimed  in  the  petition. 
At  the  request  of  the  defendant  the  court  in- 
Btructed  the  Jury  that,  even  though  it  might 
appear  from  the  evidence  that  the  defendant 
did  destroy  the  first  deed,  yet  If  be  acted  in 
good  faith  therein,  and  In  soliciting  the  exe- 
cution of  the  second  deed,  the  verdict  must 
be  for  the  defendant 

At  the  close  of  the  testimony  offered  in 
behalf  of  the  plaintiff  the  defendant  asked 
leave  to  amend  his  answer  so  as  to  charge 
that  "the  parties  plaintiff  were  not  properly 
Joined,  and  that  there  was  a  defect  of  parties 
plaintiff  In  the  suit"  The  permission  to 
amend  at  that  time,  as  stated  by  the  attorney 
for  the  defendant,  was  asked  for  the  reason 
that  he  had  not  sooner  been  able  to  discover 
this  condition.  The  court  thereupon  Inquired 
of  the  defendant,  who  it  was  claimed  were 
the  necessary  jiarties  plaintiff,  which  elicited 
the  answer,  "We  claim  that  Mrs.  Sails  is 
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one."  The  court  refused  to  permit  the 
amendment,  and  the  defendant  excepted. 
The  defendant  Is  now  here  Insisting  that  the 
court  erred  In  refusing  to  permit  the  amend-, 
ment,  and  insists  that  by  reason  of  the  fact 
of  the  nonjoinder  of  plalutUTs  wife  there 
was  no  cause  of  action  stated. 

There  are  several  other  minor  objections  as 
to  the  sufflclency  of  the  petition  which,  when 
followed  to  their  final  analysis,  are  referable 
to  the  alleged  defect  of  parties  plaihtlff. 

The  defendant  offered  the  plaintiff's  irlte 
as  a  witness,  who  was  first  excluded  because 
she  was  not  a  competent  witness,  and  the  de- 
fendant thereupon  offered  to  prove  certain 
facts  by  her,  which  the  court  properly  held 
were  not  material,  and  also  sustained  the  ob- 
jection as  to  her  competency.  Later,  how- 
ever, she  did  testify  as  a  witness  in  behalf 
of  the  defendant  upon  numerous  material 
questions  about  which  she  was  asked,  and 
upon  the  court  sustaining  objections  as  to 
her  competency  maide  by  plaintiff,  the  de- 
fendant offered  to  prove  certain  facts,  which 
offer  the  conrt  properly  refused,  as  they 
were  wholly  ImmateriaL  The  defendant  here 
assigns  error  solely  on  the  ruling  as  to  the 
competency  of  the  plaintifrs  wife,  and  does 
not  complain  as  to  the  ruling  on  the  question 
as  to  the  immateriality  of  the  testimony  of- 
fered, and,  as  we  must  sustain  the  court  on 
this  ruling  as  to  materiality,  it  is  unneces- 
sary to  consider  the  questions  as  to  the  com- 
petency of  the  wife  as  a  witness. 

There  are,  to  our  minds,  but  two  proposi- 
tions involved  here,  and  these  are:  First, 
whether  or  not  the  court  erred  in  refusing 
to  permit  the  proposed  amendment;  and,  sec- 
ond, whether  or  not  there  Is  sufiBdent  testi- 
mony in  this  case  to  uphold  the  verdict    \ 

[1,2]  That  the  court  committed  no  error 
in  refusing  to  permit  the  amendment  is  so 
evident  from  a  reading  of  sections  1800  and 
1804,  R.  S.  1909,  that  it  seems  useless  to  dte 
the  numberless  authorities  so  holding.  Sec- 
tion 1800  provides  for  raising  the  objection 
of  a  defect  of  parties  plaintiff  by  demurrer 
when  It  Is  apparent  upon  the  face  of  the  peti- 
tion, and  section  1804  provides  that  if  such 
defect  does  not  appear  upon  the  face  of  the 
petition,  the  objection  may  be  taken  by  an- 
swer, and  if  not  so  taken,  the  defendant  is 
deemed  to  have  waived  the  same.  We  are 
discussing  only  the  right  of  the  defendant 
to  amend  his  answer,  and  are  not  deciding 
.  that  there  was  no  other  way  to  reach  the 
point  in  view.  We  are,  however,  of  the 
opinion  that  plaintiff's  wife  was  not  a  neces- 
sary or  proper  party  to  this  suit  She  paid 
no  part  of  the  expenses  of  the  equity  suit, 
and  has  no  claim  against  the  defendant  Joint- 
ly with  her  husband,  or  otherwise,  in  the 
subject-matter  Involveid  here. 

[S]  Upon  the  second  proposition,  it  is  clear 
that  the  court  did  not  commit  any  error  in 
refusing  to  instruct  the  Jury  to  find  the  is- 


sues in  favor  of  the  defendant  The  instruc- 
tions which  were  given  were  sufficiently  lib- 
eral In  behalf  of  the  defendant  to  foreclose 
any  grounds  of  complaint  on  his  part.  While 
it  is  true  the  defendant  was  In  the  nature  of 
a  bailee  of  the  first  deed  without  reward, 
yet  he  is  required  to  exercise  reasonable  care 
in  its  safe-keeping;  and,  to  excuse  his  failure 
to  produce  the  deed  to  the  plaintiff  upon  de- 
mand therefor,  it  must  appear  that  "it  was 
lost  without  defendant's  negligence  or  fault" 
Huxley  V.  Hartzell,  44  Mo.  370,  373.  It  was 
the  duty  of  the  defendant  in  this  case  to  take 
the  same  care  of  the  deed  Intrusted  to  him 
by  the  plaintiff  as  an  ordinarily  careful  and 
prudent  person  in  his  situation  would  bestow 
on  his  own  property.  Levi  &  Co.  v.  Railroad, 
157  Mo.  App.  536,  543,  138  S.  W.  699;  SUn- 
ard  MllUng  Ck).  v.  Transit  CSo.,  122  Mo.  258, 
274,  26  S.  W.  704. 

[4]  The  Instructions  in  the  case  at  bar 
went  further,  and  required  the  Jury  to  find 
that  the  defendant  acted  fraudulently,  and 
the  instruction  given  in  behalf  of  the  defend- 
ant required  that  the  Jury  should  find  that 
he  acted  in  bad  faith  in  destroying  the  first 
deed  and  soliciting  the  execution  of  the  sec- 
ond. The  Jury  resolved  both  questions  of 
fraud  and  good  faith  against  the  defendant; 
and,  as  there  was  testimony  tending  to  sup- 
port these  propositions,  or  at  least  the  ques- 
tion of  gross  negligence,  we  are  powerless  to 
destroy  the  verdict  of  the  Jury. 

The  Judgment  is  affirmed. 

STURGIS  and  FARRINGTON,  JJ..  con- 
cur. 


STATB  V.  SOHOMERS. 

(Sprlnefield  Court  of  Appeals.    Missouri    Dec. 

11,  1913.     On  Motion  for  Rehearing, 

Jan.  7,  1914.) 

1.  iNMCTintNT  ANO  iNrOBKATXOK  (J  79*)  — 
LaNOUAOK— MiSTAKSS  IN   GbAMKAB. 

Ad  information  need  not  strictly  and  techr 
nically  conform  to  the  rules  of  grammar  and 
rhetoric,  if  it  fnlly  and  sufficiently  informa  de- 
fendant of  the  nature  and  cause  of  the  accusa- 
tion. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  !|  209-214;  Dec. 
Dig.  S  79.*] 

On  Motion  for  Rehearing. 

2.  Assault  and  Battxbt  (|  77»)— Indictimnt 
AND  Infobmation— Acts  CoNSTiruTiNa  As- 

SAtJLT. 

An  information  for  common  assaolt  may  be 
good  without  any  averments  as  to  striking,  beat- 
ing, or  wounding. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  106;    Dec.  Dig.  {  77.*] 

3.  Assault  and  Battert  ({  74*)— Indicthknt 
AND  INTOBUATIOR— Acts  Constttutino  As- 
sault. 

An  information  for  assault  charging  that 
"one  S.  •  *  •  in  and  upon  one  B.  *  •  * 
did  make  an  assault,  and  with  a  deadly  weapon 

•  •    •    'him,'  the  said  S.,  did  then  and  there 

*  *    *    strike,    beat   and    wound   with   intent 
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•  ♦  •  him,  the  said  B.,  •  •  •  to  kill  and 
murder,"  was  not  defectfive  as  charging  that 
S.  struck,  beat,  and  wounded  himself,  or  as  fail- 
ing to  show  whom  he  struck,  beat,  or  wounded, 
since  "him"  could  be  read  as  referring  to  B., 
and  where  it  is  possible,  without  doing  much 
violence  to  the  language  used,  that  reading 
which  upholds  the  indictment,  rather  than  one 
which  destroys  it,  should  be  adopted,  especially 
where,  taking  the  indictment  as  a  whole,  there 
is  no  doubt  out  that  such  is  the  reading  and 
meaning  intended,  and,  moreover,  the  clearness 
and  accuracy  required  in  criminal  pleadings  is 
often  relaxed  in  misdemeanor  cases. 

[Ed.  Note. — ^For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  103,  106,  108;   Dec  Dig. 

Appeal  from  CSrcuit  Conrt,  Pheipe  Ck>unty; 
L.  B.  Woodslde,  Judge. 

John  Schomers  was  convicted  of  assault, 
and  he  appeals.    AfBrmed. 

Holmes  ft  Holmes  and  Bland  &  Murphy, 
all  of  Rolla,  for  appellant 

ROBERTSON,  P.  J.  The  defendant  was 
convicted  of  common  assault  and  has  ap- 
pealed to  this  court  The  Information  upon 
which  his  conviction  is  based  reads  as  fol- 
lows, omitting  the  caption,  signature,  and 
jurat:  "Corrle  li.  Arthur,  prosecuting  at- 
torney within  and  for  the  county  of  Phelps 
and  state  of  Missouri,  upon  his  official  oath, 
here  Informs  the  court  that,  on  or  about  the 

day  of  November,  1912,  at  and  in  the 

county  of  Phelps  and  state  of  Missouri,  one 
John  Schomers,  did  then  and  there,  in  and 
upon  one  Tim  Birmingham,  feloniously,  on 
purpose  and  of  his  malice  aforethought,  did 
make  an  as^ult,  and  with  a  deadly  weapon, 
to  wit,  a  stick  of  wood  of  the  length  of  about 
two  feet,  of  the  tlilckness  of  about  IVi  inches 
and  of  the  weight  of  about  two  pounds,  com- 
monly called  a  'billy,'  him,  the  said  John 
Schomers,  did  then  and  there  feloniously  on 
purpose  and  of  his  malice  aforethought, 
strike,  beat  and  wound,  with  intent  then  and 
there  him,  the  said  Tim  Birmingham  fe- 
loniously, on  purpose  and  of  his  malice  afore- 
thought, to  kill  and  murder,  against  the 
peace  and  dignity  of  the  state." 

The  only  complaint  made  in  behalf  of  the 
defendant  is  that  this  information  "charges 
no  offense;  it  plainly  and  unmistakably 
charges  the  appellant  (defendant)  with  beat- 
ing and  wounding  himself  with  the  intent 
to  kill  and  murder  Tim  Birmingham."  We 
do  not  so  hold.  The  information,  divested 
of  the  explanatory,  surplus,  and  qualifying 
words,  would  read  as  follows:  "That  one 
John  Schomers  did  upon  one  Tim  Birming- 
ham make  an  assault  and,  with  a  deadly 
weapon  him  (Birmingham),  the  said  John 
Schomers  did  then  and  there  strike,  beat  and 
wound,  with  the  intent,  him,  the  said  Tim 
Birmingham,  to  kill." 

[1]  The  Insistence  upon  behalf  of  the  ai>- 
pellant  appears  to  us  so  unjustifiable  that 
we  do  not  deem  it  necessary  to  consume  time 
or  space  to  further  discuss  the  question,  ex- 


cept to  dte  the  case  of  State  v.  Zom,'  202 
Mo.  12,  45,  100  S.  W.  691,  holding  that  It  Is 
not  essential  for  an  information  to  strictly 
and  technically  conform  to  the  rules  of 
grammar  and  rhetoric  if  It  fully  and  snffi- 
dently  informs  the  defendant  of  the  nature 
and  cause  of  the  accusation.  The  infornia- 
tion  Involved  here  is  clearly  sufficient  to  ac- 
complish this  end,  and  therefore  the  judg- 
ment of  the  trial  court  is  affirmed.  All  con- 
cur. 

On  Motion  for  Rehearing. 

PER  CURIAM.  [2,  3]  The  defendant  urges 
on  us  a  reconsideration  of  this  case  on  the 
ground  that  the  opinion  is  in  conffict  with 
State  V.  Evans,  128  Mo.  406,  31  S.  W.  34, 
wherein  an  Indictment  similar  to  this  one  is 
held  bad.  Reminded  that  the  decisions  of  the 
Supreme  Court  are  binding  on  us,  we  have 
given  this  case  much  thought  We  hare  con- 
cluded, though  not  without  some  doubt,  tliat 
the  former  opinion  should  stand.  An  infor- 
mation for  common  assault  may  be  good 
without  any  averments  as  to  striking,  beat- 
ing, or  wounding.  See  the  Information  held 
good  In  State  v.  Cox,  43  Mo.  App.  32&  The 
information  in  this  case  differs  from  that  in 
the  Evans  Case,  supra,  in  that  in  that  case 
there  was  no  object  to  the  verbs  "strike,  cot, 
stab,  and  thrust"  In  that  case  the  conrt 
said  of  the  indictment :  "As  it  is,  the  indict- 
ment is  fatally  defective  in  that  it  falls  to 
state  who  it  was  that  was  cut  struck,  or 
stabbed."  Such  is  not  this  case,  as  It  is 
here  claimed  that  the  person  charged  to  have 
been  "struck,  beaten,  and  wounded"  is  the 
defendant  himself.  It  is  evident  that  the 
pronoun  "him"  is  the  object  of  sadi  verbs, 
and  the  whole  question  is  as  to  whom 
"him"  refers,  to  the  defendant  or  the  per- 
son assaulted.  The  defendant  contends  that 
the  indictment  can  only  be  read  with  "him" 
referring  to  John  Schomers,  the  defend- 
ant; that  is,  did  "strike,  beat,  and  wound 
him,  the  said  John  Schomers."  We  think, 
however,  that  it  can  also  be  read  with 
"him"  as  the  object  referring  to  Tim  Bir- 
mingham; that  is,  "him  (Tim  Birmingham), 
the  said  John  Schomers  did  then  and  there 
strike,  beat,  and  wound."  Where  It  is 
possible,  without  doing  much  violence  to 
the  language  used,  we  thinlc  we  should 
adopt  that  reading  which  upholds  the  in- 
dictment, rather  than  one  which  destroys  It 
This  is  especially  true  where,  taking  the  in- 
dictment as  a  whole,  there  is  no  doubt  but 
that  such  Is  the  reading  and  meaning  In- 
tended, and  no  one  reading  it  would  mis- 
understand it.  This  indictment  was  cardess- 
ly  drawn  and  a  close  analysis  shows  faulty 
grammatical  construction.  This  case,  how- 
ever, comes  to  us  as  a  misdemeanor,  and 
many  cases  will  be  found  holding  that  the 
clearness  and  accuracy  required  in  criminal 
pleadings  is  often  relaxed  in  misdemeanors. 
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The  Evans  Case,  supra,  Is  rather  an  extreme 
case  even  for  a-  felony.  That  case  was  re- 
versed and  remanded  on  other  grounds.  The 
only  case  there  dted  by  Sherwood,  J.,  on 
this  point,  Is  State  v.  Rector,  126  Mo.  328,  23 
S.  W.  1074.  That  opinion  was  also  written 
by  Judge  Sherwood,  and  on  the  part  of  it 
dealing  with  this  point  the  other  judges  ex- 
pressed no  opinion,  and  it  is  the  opinion  of 
the  writer  only.  While  this  Evans  Case  has 
been  dted  as  to  the  general  statement  of  the 
law  that  in  criminal  pleading  nothing  ma- 
terial must  be  left  to  intendment  or  impli- 
cation. It  seems  not  to  have  been  dted  as 
to  the  particular  defect  bearing  on  this  case. 
It  is  highly  technical,  and  we  are  not  dis- 
posed to  extend  the  ruling  there  made  to  an 
tnfonhatlon  any  less  faulty  than  the  one 
there  considered.  We  are  persuaded  that 
the  information  here  fully  Informed  the  de- 
fendant of  the  nature  and  cause  of  the  ac- 
cusation against  him,  and  that  he  was  not 
prejudiced  In  the  least  in  making  any  de- 
fense he  had  by  reason  of  any  defect  in  the 
langnage  of  the  Information. 
The  motion  for  rehearing  Is  overruled. 


STATE  ex  reL   BEHBENS  r.  WILSON, 
Clerk  of  Circuit  Court 

(Sprii^fleld  Court  of  Appeals.    Missouri.    Dec. 

11,  1913.    Beheanng  Denied  Jan.  6, 

19143 

1.  Execution  (t  161*)— Plcties  Exiorrnon 
— Void  Juookxnt. 

A  pluries  execution  issned  on  a  void  Judg- 
ment should  be  quashed. 

[Ed.  Note. — For  other  cases,  see  Execntlon, 
Cent.  Dig.  {{  467-471;  Dec.  Dig.  i  161.*] 

2.  Gabnishigent     (|     217*}— iNTEBPLEAnSa— 
GOUNTEBCLAIV. 

An  independent  action  by  one  interpleader 
against  another  cannot  be  ingrafted  upon  a  gar- 
nishment proceeding  by  the  mere  filing  of  a 
connterclaim,  and  the  court  could  not  render 
judgment  by  default  on  such  counterclaim  in  fa- 
vor of  such  interpleader  against  the  other. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  {{  409,  410;  Dec.  Dig.  f  217.*] 

Mandamus  by  the  State  of  Missouri,  on  re- 
lation of  Henry  A.  Behrens,  against  Charles 
D.  Wilson,  Clerk  of  the  Circuit  Court  of 
Stoddard  County.    Writ  denied. 

Charles  D.  Yancey,  of  St  Lonis,  for  plain- 
tlfr.  Lew  B.  Thomason,  of  Poplar  Bluff,  for 
defendant 

PER  CURIAM.  This  is  an  original  pro- 
ceeding In  this  court  asking  a  peremptory- 
writ  of  mandamus  to  compel  the  defendant, 
as  clerk  of  the  circuit  court  of  Stoddard 
connty,  to  issue  a  pluries  execution  on  a  cer- 
tain Judgment  rendered  in  that  court  on  Oc- 
tober 6,  1910,  in  favor  of  Charles  D.  Yancey, 
as  plalntlfF,  against  I^ulsa  E.  Graves,  Eliza- 
beth Graves,  and  Alfte  Mohan,  defendants, 
In  the  sum  of  9858.66,  said  execution  to  be  in 
favor  of  the  relator,  Henry  A.   Behrens,  as 


assignee  and  owner  of  said  judgment.  A  re- 
turn to  the  preliminary  writ  has  been  filed 
by  defendant,  and  relator  moves  for  judg- 
ment on  the  pleadings.  The  defendant's  re- 
turn sets  up  the  facts  connected  with  the 
rendition  of  said  judgment  in  the  circuit 
court  substantially  as  the  same  will  be  found 
in  the  statement  and  opinion  of  the  St  Lonis 
Court  of  Appeals  under  the  title  of  Chapman 
V.  Yancey,  155  S.  W.  1087,  and  such  facts 
need  not  be  repeated  here.  The  defendant 
also  pleads  the  decision  and  judgment  of  the 
St  Louis  Court  of  Appeals  In  said  cause  and 
the  subsequent  judgment  of  the  Stoddard 
county  drcult  court,  rendered  In  pursuance 
to  the  mandate  of  said  Court  of  Appeals,  as 
res  judicata  of  plaintiff's  right,  and  that  of 
his  assignee  to  have,  and  of  the  power  and 
authority  of  the  said  drcult  court  to  issue, 
any  execution  on  that  judgment  It  Is  snffl- 
dent  here  to  say  that  the  judgment  on  which 
this  execution  is  asked  to  be  ismied  is  the 
same  Judgment  of  which  the  St  Louis  Court 
of  Appeals,  in  the  case  mentioned,  in  speak- 
ing of  the  action  of  the  Stoddard  county  dr- 
cult court  In  rendering  the  same^  said:  "Its 
judgment  In  favor  of  O.  D.  Yancey  and 
against  these  parties  [Louisa  E.  Graves, 
Elizabeth  Graves,  and  Alice  Mohan]  was  not 
only  irregular  but  absolutely  void."  All  the 
parties  to  said  judgment,  inclusive  of  relat- 
or, Behrens,  as  assignee,  on  which  we  are 
a^ed  to  direct  an  execution  to  be  issued, 
were  parties  to  the  proceedings  on  the  writ 
of  error  In  the  St  Louis  Court  of  Appeals  in 
the  case  Just  mentioned,  and  that  case  Is  the 
same  case  as  this  one  under  a  different  title 
as  therein  explained.  It  is  insisted  here 
that  this  case  of  Charles  D.  Yancey  v.  Louisa 
E.  Graves,  Elizabeth  Graves,  and  Alice  Mo- 
han was  never  before  the  St  Louis  Court  of 
Appeals  and  that  the  Chapman  Case,  supra, 
is  a  different  case;  bat  that  is  a  misappre- 
hension, and  is  true  only  as  applied  to  the 
title  of  the  case,  and  not  to  the  case  itself. 

[1,2]  There  can  be  and  is  no  doubt  but 
that  we  are  asked  to  direct  the  Issuance  of 
an  execution,  a  pluries  one,  to  enforce  the 
same  Judgment  of  the  Stoddard  county  dr- 
cult court  In  favor  of  Yancey  and  against 
Louisa  B.  Graves,  Elizabeth  Graves,  and 
Alice  Mohan,  rendered  on  October  6,  1910,  as 
was  the  basis  of  the  alias  execution,  the  re- 
fusal to  quash  which  was  held  error  in  the 
Chapman  Case,  supra,  because  the  said  judg- 
ment of  the  Stoddard  county  circuit  court 
was  and  is  void.  Moreover,  we  have  no  hesi- 
tancy In  saying  and  holding,  as  we  now  do, 
that.  If  the  clerk  had  Issued  a  pluries  execu- 
tion on  that  judgment,  and  the  drcult  court 
had  refused  to  quash  the  same,  this  court 
would  on  the  facts  presented  In  the  return 
hold  such  refusal  error.  And  this  is  true 
because,  as  held  by  the  St  Louis  Court  of 
Appeals,  an  independent  action  by  one  inter- 
pleader against  another  cannot  be  ingrafted 
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on  a  gamisbment  proceeding  by  the  mete 
filing  of  a  counterclaim.  Tlie  circuit  court 
in  such  proceeding  would  bave  no  Jurisdic- 
tion to  render  a  Judgment  by  default  on  sucb 
counterclaim  in  favor  of  one  interpleader 
against  tbe  other. 

It  results,  therefore,  that  tbe  peremptory 
writ  asked  for  Is  denied. 


KAUFMAN  T.  DAVIS  et  al. 

(Springfield  Court  of  Appeals.    Missouri    Dec. 

11,  191S.     On  Motion  for  Rehearing, 

Jan.  6.  1014.) 

1.  Appbai.  and  Bbkok   (§   690*)  — Rkoobd  — 
Mattbbs  to  bb  Included. 

Under  Springfield  Court  of  Appeals  rule  8, 
providing  that,  for  the  purpose  of  reviewing  the 
giving  or  refusal  of  instructions,  it  shall  not 
be  necessary  to  set  out  the  evidence  in  the  bill 
of  exceptions,  but  that  it  shall  be  sufficient  to 
state  that  there  was  evidence  tending  to  prove 
the  particular  fact  or  facts,  the  refusal  of  an 
instruction  could  not  be  reviewed,  though  the 
abstract  of  the  record  stated  that  there  was  ev- 
idence tending  to  prove  the  facts  upon  which  it 
was  based,  where  the  instructions  given  were 
not  brought  to  the  Court  of  Appeals,  since  the 
burden  is  on  appellant  to  establish  error,  and 
the  Court  of  Appeals  could  not  presume  that 
the  refusal,  if  erroneous,  was  not  cured  by  the 
other  instructions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  2928-2830;  Dec.  .Dig.  i 
699.*] 

2.  Fbaud    (J   69«)— AcTioKB   roB   Damagbs— 
Meabube  or  Damages. 

Where  a  party  induced  to  agree  to  an  ex- 
change of  property  with  H.  and  to  pay  money 
to  brokers  in  reliance  on  tbe  brokers  false  rep- 
resentations that  H.  had  title  to  tbe  real  prop- 
erty to  be  exchanged  by  him,  instead  of  suing 
in  equity  to  rescind  the  contract,  sued  at  law 
for  damages  from  the  fraud  and  deceit  of  the 
brokers,  be  was  entitled  to  recover  the  benefits 
of  his  bargain,  and  hence  to  recover  the  value 
of  the  land  which  he  would  have  obtained  had 
H.  had  title  and  not  merely  to  recover  the  money 
paid  by  him. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  If  60-62,  64;   Dec.  Dig.  |  59. •] 

On  Motion  for  Rehearing. 
S.  Appeal  and   Errob   ({  671*)  —  Rkcobd — 

Matters  to  be  Inclddbd. 

In  an  action  by  a  person,  induced  to  enter 
into  an  exchange  of  merchandise  for  land  in 
reliance  on  brokers'  false  representations  that 
the  other  party  had  title  to  tbe  land,  against  tbe 
brokers  for  damages  from  the  fraud  and  deceit, 
where  the  abstract,  unobjected  to,  showed  only 
that  plaintiff  introduced  evidence  tending  to 
sustain  tbe  allegations  of  his  petition  and  that 
the  court  rejected  bis  evidence  as  to  the  market 
value  of  the  land  on  the  ground  that  such  value 
was  not  the  proper  measure  of  damages,  the 
court  could  not  pass  on  defendant's  contention 
that  the  title  to  the  merchandise  also  failed  or 
that  it  was  of  no  value. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2867-2872;    Dec.  Dig.  f 

4  Fraud  (J  49*)  —  Aohonb  —  Pubadinq— Is- 
sues. 

In  an  action  for  damages  by  a  person  in- 
duced to  enter  into  an  exchaneie  of  merchandise 
for  land  in  reliance  on  brokers'  false  representa- 
tions that  the  other  party  had  title  to  the  land, 
where  the  answer  contained  only  a  general  de- 


nial, a  defense  or  eounterdabn  arising  from  tbe 
fraud  and  deceit  practiced  by  plaintiff  with  ref- 
erence to  the  quality,  qnandty,  or  title  of  the 
merchandise  could  not  be  passisd  upon  by  tbe 
trial  court  or  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  it  44,  46 ;   Dec.  Dig.  §  &.•] 

Appeal  from  CSrcult  Court,  Jasper  County ; 
D.  E.  Blair,  Judge. 

Action  by  Arthur  ECaofman  against  A.  F. 
Davis  and  otbers.  From  a  Jndgment  for 
plaintiff  for  an  insuflScient  amount,  be  ap- 
peals.   Reversed  and  remanded.  . 

R.  M.  Sbeppard,  of  Joplln,  for  appellant. 
Orant  Emerson  and  W.  J.  Owen,  botb  of 
Joplln,   for  respondents. 

ROBERTSON,  P.  3.  Plaintiff  seeks  to  re- 
coyer  of  tbe  defendants  tbe  sum  of  $2,500  as 
damages  on  account  of  tbe  alleged  fraud 
perpetrated  upon  bim  by  defendants  in  tbat, 
as  be  alleges,  for  a  commission  agreed  by  blm 
to  be  paid  to  them,  tbey  nndertook  to  trade 
certain  property  owned  by  idaintiff  for  a 
tract  of  real  estate  in  Arkansas,  and  tbat, 
in  pretending  to  consummate  tbe  deal,  tbe 
defendants  falsely  and  fraudulently  repre- 
sented to  tbe  plaintiff  tliat  one  Henaon  was 
tlie  owner  of  tbe  land ;  tbat  tbe  defendants 
furnished  tbe  plaintiff  with  a  pretended  ab- 
stract of  title  to  the  land,  showing  said  Hen- 
son  to  be  the  owner  thereof,  but  tbat  said 
Henson  did  not  own  tbe  land,  and  tbe  ab- 
stract wbich  so  showed  was  absolutely  false: 
tbat  tbe  plaintiff,  relying  upon  these  repre- 
sentations, transferred  bis  property  to  Hen- 
son  and  also  paid  to  tbe  defendants  $46  In 
cash  as  a  commission  for  their  services  and 
executed  a  note  payable  to  tbe  said  Henson 
for  $150  and  a  mortgage  on  said  land  to  se- 
cure tbe  payment  of  tbe  same;  tbat  tbe  de- 
fendants delivered  none  of  the  plalntUT's  said 
property  to  Henson  but  kept  and  fraudulent- 
ly appropriated  tbe  same  to  tbeir  own  use 
and  did  not  pay  any  i»rt  of  tbe  said  money 
received  from  plaintiff  to  said  Henson,  nor 
deliver  said  note  to  bim,  but,  without  any  au- 
thority from  Henson,  indorsed  bis  name  up- 
on said  note  and  transferred  it  to  some  other 
person.  Plaintiff  further  alleges  tbat  the 
land  was  reasonably  worth  tbe  sum  of  $2,500. 

The  defendants'  answer  is  a  general  denial. 
A  Jury  trial  resulted  in  a  verdict  in  favor  of 
tbe  plaintiff  for  tbe  sum  of  $45,  from  which 
Judgment  tbe  plaintiff  bas  appealed,  assign- 
ing as  error  tbe  action  of  tbe  trial  court  in 
refusing  to  admit  testimony  offered  by  bim  as 
to  the  reasonable  market  value  of  tbe  Ar- 
kansas land  at  tbe  time  tbe  fraud  Is  alleged 
to  have  been  perpetrated  upon  plaintiff  by 
defendants;  tbe  court  excluding  tbe  offer 
on  the  ground  tbat  the  measure  of  damages 
was  confined  to  tbe  amount  of  tbe  money 
paid.  Tbe  court  alsoArefused  tbe  following 
instruction  requested  by  tbe  plaintiff:  "If 
tbe  Jury  find  tbe  issues  for  tbe  plaintiff,  then 
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yon  ahonld  find  for  the  plaintifl  the  fall  value 
of  what  said  land  wonld  have  been  worth  at 
the  time  of  said  sale  If  the  title  to  said  land 
had  been,  as  represented  by  said  defendants, 
not  to  exceed  $2,500."  This  refused  In- 
struction Is  set  out  in  the  appellant's  abstract 
of  the  record  and  is  said  to  have  been  taken 
from  page  126  of  the  bill  of  exceptions.  No 
other  instructions  are  quoted  in  appellant's 
abstract  of  the  record. 

[1]  Rule  8  of  this  court  a23  8.  W.  t)  Is  a 
duplicate  of  rule  6  of  the  Supreme  Court 
(73  S.  W.  V).  In  the  case  of  Clark  v.  Iron  & 
Foundry  Co.,  234  Mo.  436,  437, 137  S.  W.  577, 
the  method  of  applying  this  rule  Is  announc- 
ed. It  is  there  said  that,  where  It  is  sought 
to  have  only  a  review  of  the  action  of  the 
court  upon  instructions,  "it  Is  sufficient  for 
the  bill  of  exceptions  to  show  that  the  evi- 
dence ottered  by  the  plaintiff  tended  to  prove 
all  of  the  allegations  of  the  petition,  and  that 
the  evidence  offered  by  the  defendant  tend- 
ed to  contradict  all  of  the  evidence  offered  by 
the  plaintiff,  and  also  tended  to  prove  the 
allegations  of  the  answer,  and  that  plaintiff 
offered  evidence  tending  to  disprove  all  of  the 
allegations  of  new  matter  contained  In  the 
answer,"  etc.  See,  also,  O'Donnell  v.  Patton, 
117  Mo.  13.  18,  22  S.  W.  903.  We  are  not  in- 
sisting that  any  fixed  or  Inflexible  form  Is  es- 
sential under  this  rule,  but  we  are  of  the 
opinion  that  the  appellant  should  do  more 
than  submit  the  Instruction  or  instructions 
complained  of  by  him  where  other  Instruc- 
tions have  been  given,  as  it  is  apparent,  from 
the  motion  for  a  new  trial,  other  instructions 
were  given  in  this  case.  We  are  not  or- 
dinarily authorized  to  presume  tliat  because 
the  court  refused  to  give  one  Instruction, 
even  if  the  refusal  was  erroneous,  other  In- 
structions were  not  given  which  cured  any 
error  in  the  refusal  of  the  one.  The  burden 
is  on  the  appellant  to  establish  error.  Ran- 
idn  V.  Railroad,  150  Mo.  App.  32,  129  S.  W. 
755.  Under  rule  8,  while  the  appellant  may, 
as  a  foundation  for  a  review  of  the  action 
of  the  trial  court  on  Instructious,  state  that 
bis  testimony  tended  to  prove  a  certain  state 
of  facts,  yet  it  is  incumbent  upon  the  appel- 
lant to  bring  to  this  court  all  of  the  Instruc- 
tions which  were  given,  so  that  we  may  de- 
termine the  force  and  effect  of  the  ruling  of 
the  court  on  any  one  Instruction  with  refer- 
ence to  the  Instructions  as  a  whole.  It  fre- 
(inently  happens  that  an  instruction  given  byr 
the  court  cures  the  error  In  the  refusal  of  an 
Instruction.  It  is  as  Important  that  the  ap- 
pellate court.  In  passing  on  the  question  of 
Instructions,  have  all  of  the  given  Instruc- 
tions in  a  case  as  that  there  should  be  sub- 
mitted to  the  appellate  court  all  of  the  tes- 
timony In  a  given  case  when  passing  on  a 
demurrer  to  the  testimony.  However,  in 
view  of  the  fact  that  the  respondent  has  join- 
ed Issue  here,  made  no  objection  to  the  appel- 
lant's abstract  of  the  record,  and  offered  no 
additional  abstract  of  the  record,  we  have 


concluded,  since  there  is  but  one  legal  prop- 
osition Involved,  to  assume  that  said  errors 
are  properly  presented  here.  It  is  evident 
from  the  motion  for  a  new  trial  that  the 
questions  of  the  rejectioil  of  the  testimony 
and  the  refusal  of  the  instructions  here  in- 
volved were  properly  submitted  to  and  were 
passed  upon  by  the  trial  court 

[2]  The  issue  here  for  review  is  clearly 
and  concisely  defined  by  the  appellant  as  fol- 
lows: "The  contention  of  the  plaintiff  and  ap- 
pellant herein  at  the  trial  court  and  here  Is 
that  the  rule  in  this  state  is  that,  in  cases 
where  fraudulent  representations  are  made  as 
to  property  which  Induced  a  person  to  part 
with  money  or  other  valuable  consideration, 
the  measure  of.  damages  is  the  difference  in 
the  reasonable  market  value  of  the  property 
at  the  time  of  the  transfer,  if  as  represented, 
and  its  value  as  it  really  was." 

The  respondents  in  their  brief  state  that 
they  agree  with  appellant  that  "there  is  but 
one  point  to  be  determined,  and  that  Is  the 
measure  of  plaintiff's  damages."  Respond- 
ents also  state:  "This  is  an  action  ex  delicto 
and  is  in  no  wise  to  be  confused  with  actions 
arising  out  of  breach  of  contracts  or  actions 
ex  contractu." 

From  the  case  of  Ryan  v.  Miller,  236  Mo. 
496,  508,  139  S.  W.  128,  131  (Ann.  Cas.  1912D, 
540),  we  quote  as  follows :  "In  cases  of  fraud 
and  deceit  the  plaintiff  has  two  remedies: 
(1)  He  can  stand  upon  his  contract  and  sue 
for  the  damages  growing  out  of  the  fraud 
and  deceit  practiced  upon  him  In  the  pro- 
curement of  the  contract ;  or  (2)  he  can  elect 
to  rescind  the  contract  and  sue  to  have  the 
same  canceled  and  for  naught  held.  Brown 
V.  South  Joplln  L.  &  Z.  M.  Co.,  231  Mo.  166, 
132.  S.  W.  693  [140  Am.  St  Rep.  509].  Of 
these  two  remedies  the  first  is  at  law  and  the 
latter  in  equity.  The  measure  of  damages  is 
different  as  well  as  the  forum.  In  the  first 
action  the  plaintiff  can  recover  the  differ- 
ence between  the  full  value  of  the  property, 
as  its  value  would  have  been  had  the  proper- 
ty been  np  to  the  representations,  and  the 
real  or  actual  value  of  the  property,  thus 
giving  to  the  grantee  the  benefits  and  profits 
of  his  bargain.  Kendrlck  v.  Ryus,  225  Mo. 
150  [123  S.  W.  937,  135  Am.  St  Rep.  585]. 
In  the  action  In  equity  the  conrt  simply  plac- 
es the  parties  where  they  were  before  the 
vitiated  contract  was  made."  We  had  occa- 
sion in  the  case  of  Peters  v.  Lohman,  171 
Mo.  App.  465,  483,  166  S.  W.  783,  to  note  this 
distinction. 

That  the  appellant  In  this  case  Is  seeking 
relief  under  the  first  above-mentioned  remedy 
Is  clear  from  the  allegations  of  his  petition, 
as  Is  conceded  by  the  respondents,  and  we 
must  therefore  hold,  under  the  authorities  In 
Oils  state,  that  be  is  entitled  to  recover  the 
"benefits  of  his  bargain"  and  that  the  trial 
court  committed  error  In  refusing  to  admit 
the  testimony  and  to  give  the  instruction 
above  quoted.    The  respondents,  In  support 
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of  their  contention,  dte  the  cases  of  Ttipley 
V.  Labeaume's  Bx'r,  1  Mo.  550;  Evans  v. 
Fulton,  134  Mo.  653,  661,  36  S.  W.  230; 
Frank  v.  Organ,  167  Mo.  App.  493,  151  S.  W. 
604 ;  Coleman  v.  ■  Clark,  80  Mo.  App.  339 ; 
Jeffords  t.  Drelsbach,  168  Mo.  App.  677,  153 
S.  W.  274 ;  and  Falk  t.  Organ,  160  Mo.  App. 
218,  225,  141  S.  W.  1— but  aU  of  these  cases 
were  actions  for  the  breach  of  covenants  of 
seisin.  Respondents  also  rely  upon  cases 
from  other  states  and  refer  to  the  case  of 
George  v.  Hesse,  100  Tex.  44,  93  S.  W.  107,  8 
K  R.  A.  (N.  S.)  804,  123  Am.  St  Rep.  772,  16 
Ann.  Cas.  456,  which  contains  a  lengthy  note 
commencing  on  page  776.  There  It  Is  noted 
that  the  decisions  of  the  federal  courts  are 
opposed  to  the  rule  of  giving  the  purchaser 
the  benefit  of  his  bargain.  However,  the  fol- 
lowing statement  is  found:  "But  a  majority 
of  the  state  courts  hold  that  the  plaintiff  is 
entitled  to  the  benefit  of  his  bargain  and  can 
recover  the  difference  between  the  actual 
value  of  the  property  at  the  time  of  the  pur- 
chase and  what  it  would  have  been  worth  If 
the  false  representations  had  been  trua" 

Judge  Graves  in  the  case  of  Kendrick  v. 
Ryus,  225  Mo.  160,  158,  123  S.  W.  937,  939 
(136  Am.  St  Rep.  585),  enters  upon  an  ex- 
haustive review  of  the  authorities  prefaced 
as  follows :  "This  action  is  not  to  rescind  the 
contract  but  an  action  ex  delicto  for  damages 
sustained  by  reason  of  fraud  and  deceit  used 
at  the  time  the  contract  was  made."  So  that 
it  la  xmnecessary  for  us  to  further  review 
the  cases  outside  of  this  state,  as  the  "bene- 
fit of  the  bargain"  rule  Is  clearly  recognized 
In  this  state. 

Since  the  court  erred  In  excluding  the  tes- 
timony offered  and  in  refusing  the  instruc- 
tion requested,  we  reverse  the  Judgment  and 
remand  the  case. 

STURGIS  and  FARRINGTON,  JJ.,  concur. 

On  Motion  for  Rehearing. 

PER  CURIAM.  [3, 4]  Respondents  in  this 
case  are  insisting  that  this  court  consider 
and  pass  on  questions  not  presented  to  us 
by  the  record.  They  insist  that  the  mer- 
chandise represented  by  the  invoices  as- 
signed to  them,  or  the  party  whom  they  rep- 
resented on  the  trade  for  the  land,  had  no 
existence  or  value,  or  that  plaintiff  had  no 
more  or  better  title  to  such  merchandise  than 
the  party  for  whom  respondents  purported  to 
act  in  making  the  trade  had  to  the  land.  It 
is  Insisted  that  the  transaction  was,  In  part 
at  least,  merely  a  trade  of  land  for  mer- 
chandise, and  that  while  the  title  to  the  land 
failed  on  the  one  side,  so  did  the  title  or  val- 
ue of  the  merchandise  fall  on  the  other  side, 
and  that  plaintiff  ought  not  to  be  allowed  to 
recover  for  the  value  of  the  land  lost  to  him 
without  taking  into  account  the  value  of  the 
merchandise  lost  to  the  respondents.  This 
court  has  not  so  ruled  for  the  reason  that  no 


such  question  Is  presented  in  this  record. 
If  evidence  to  sustain  respondents'  conten- 
tion was  offered,  the  record  does  not  so 
show.  On  this  point  the  abstract  of  the  rec- 
ord, unobjected  to,  shows  no  more  than  tbat 
plaintiff  put  in  evidence  tending  to  sustain 
the  allegations  of  his  petition,  and  that  the 
court  rejected  his  evidence  as  to  the  market 
value  of  the  i>articular  land  lost  to  him  by 
the  failure  of  the  vendors'  title  on  the  ground 
that  such  value  was  not  the  proper  measure 
of  damages.  Nor  was  any  such  issue  raised 
by  defendants'  answer.  Under  the  plead- 
ings, as  they  now  stand,  neither  the  trial 
court  nor  this  court  is  called  upon  to  pass  on 
any  defense  or  counterclaim  arising  to  de- 
fendants from  fraud  and  deceit  practiced  by 
plaintiff  with  reference  to  the  quality,  quan- 
tity, or  title  of  the  merchandise  exchanged 
for  the  Arkansas  land. 
The  motion  for  rehearing  U  overruled. 


UNION  COLD  STORAGE  &  WAREHOUSE 
CO.  V.  PITTS. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 
11,  1918.    Rebearine  Denied  Jan.  6, 
19140 
L  Afpsai.  and  Ebbob  ({  699*)— Rbcobd— Re- 
view. 

It  appearing  merely  that  there  was  objec- 
tion and  exception  to  modification  of  the  in- 
Btrucdons,  and  not  appearing  what  the  modifi- 
cations were,  thei«  is  nothing  for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2928-2930;  Dec.  Dig.  i 
699.»] 

2.  PiJEADiNO  (J  29*) — Advancks  bt  Pijcdoee. 
A  cold  storage  company,  to  which  produce 
stored  with  it  was  pledged  as  security  for  ad- 
vances, refusing  arbitrarily  to  sell  to  customers 
produced  by  the  pledgor  at  prices  sufiicient  to 
pay  it,  and  afterwards  selling  It  for  an  insnffl- 
cient  amount,  Is  liable  for  the  loss. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  64.  74;   Dec.  Dig.  S  29.*] 

8.  Wabkhottsemsn  ({  28*)— Advances. 

A  cold  storage  company,  to  whom  produce 
stored  with  it  was  pledged  as  security  for  ad- 
vancements, having  refused  to  sell  it  to  custom- 
ers produced  by  the  pledgor  at  prices  sufficient 
to  pay  it,  and  then  sold  ft  for  leas,  is  liable  for 
conversion. 

[Eid.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  f  64 ;   Dec.  Dig.  |  28.*] 

Appeal  from  Circuit  Court,  Polk  County; 
(X  H.  Skinker,  Judge. 

Action  by  the  Union  Cold  Storage  &  Ware- 
house Company  against  W.  H.  Pitts.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

W.  W.  Wood,  of  Humansvllle,  for  ap- 
pellant Recfaow  &  Pufahl,  of  Bolivar,  for 
respondent 

ROBERTSON,  P.  J.  Plaintiff  aUeges  In 
its  petition  that  It  is  engaged  In  the  cold 
storage  and  warehouse  business  in  the  dty 
of  Chicago,  and  that  at  the  special  Instance 
and   request  of  the  defendant  it  advanced 
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to  lilm  the  sum  of  $3,300,  for  which  the  de- 
fendant executed  and  delivered  to  it  Are 
promissory  notes  aggregating  said  sum,  and 
that  the  defendant  held  In  storage  with 
plaintiff,  in  Chicago,  produce  designated  and 
described  in  Tarlous  InToices  mentioned  in 
said  notes  which  was  to  be  held  by  the  plain- 
tiff as  collateral  security  for  said  notes; 
that  the  collateral  contract  In  said  notes  pro- 
vided that  the  plaintiff  should  be  authorized 
to  sell  said  produce  or  any  part  thereof  upon 
maturity  of  the  notes  or  at  any  time  there- 
after or  before  in  the  event  that  said  security 
depreciated  in  value  in  the  opinion  of  the 
plaintiff ;  and  that  such  sale  might  be  made 
privately  or  publicly,  without  advertising  or 
giving  any  notice  to  the  maker  of  the  notes, 
and  plaintiff  should  apply  the  proceeds  to  the 
payment  of  the  notes,  or  any  other  liability 
of  the  defendant  to  plaintiff,  including  in- 
terest and  all  expenses,  and  that,  in  case  the 
proceeds  so  derived  were  not  suflSclent  to 
cover  the  principal,  interest,  and  all  expenses, 
the  defendant  should  pay  the  deficiency  forth- 
with after  such  sale.  Plaintiff  farther  al- 
leges that  the  produce  designated  in  said  in- 
voices consisted  of  dressed  poultry  to  the 
amount  of  $2,551,  which  the  plaintiff  sold 
under  the  terms  of  said  notes  and  applied 
said  amount  to  the  credit  of  the  defendant 
on  the  said  notes,  leaving  a  balance  due  of 
149  on  one  of  the  notes  and  $700  on  another 
of  the  notes,  exclusive  of  interest  on  all  of 
said  notes.  The  plaintiff  further  alleges 
that  the  defendant  deposited  with  it  other 

'  and  further  warehouse  warrants  for  produce 
to  the  value  of  $717.24,  which  were  sold  by 
the  plaintiff,  and  that  the  defendant  paid  in 
cash  the  sum  of  $8.35,  making  the  total 
amount  received  on  additional  ccdlateral 
$726.59;  that  there  was  charged  against  the 
defendant  interest  on  said  notes  amounting 
to  $173.71,  insurance  on  produce  in  storage, 
$84.47,  storage  charges,  $293.16,  cartage,  la- 
bor, and  packing,  $46.21,  making  a  total  of 
$S47.55,  leaving  a  balance  due  the  defendant 
on  said  additional  collateral  account  of 
$179.04;   and  that,  after  deducting  the  said 

*  last-named  sum  from  the  balance  due  on  said 
promissory  notes,  there  was  a  balance  of 
$509.96  due  and  owing  the  plaintiff  from  the 
defendant,  for  which  amount  it  prayed  Jndg- 
mmt;  together  with  interest  from  April  19, 
1912. 

The  defendant  filed  his,  answer  to  plain- 
tiff's petition,  alleging  as  a  counterclaim  that 
in  the  year  1910  he  stored  with  plaintiff,  in 
Chicago,  chickens  and  turkeys  of  the  total 
value  of  $4,851.38,  and  that  on  or  about  June 
21,  1911,  he  demanded  possession  of  said  tur- 
keys and  ordered  and  directed  the  plaintiff  to 
deliver  same  to  another  company  in  Chicago, 
and  that  on  or  about  June  29,  1911,  he  de- 
manded possession  of  all  of  said  chickens 
and  ordered  and  directed  the  plaintiff  to  de- 
liver the  same  to  a  third  company  in  Chicago, 
and  that  these  two  companies  demanded  pos- 
session of  said  fowls  so  sold  to  them,  and 


that  the  plaintiff  failed  and  refused  to  de- 
liver any  of  them  but  converted  the  same  to 
its  own  use,  all  of  which  said  poultry  was 
then  of  the  reasonable  value  of  $4,851.38,  and 
that,  by  reason  of  the  failure  and  refusal  of 
the  plaintiff  to  deliver  the  property  as  afore- 
said, the  defendant  has  been  damaged  in 
said  sum,  for  which,  together  with  Interest  at 
the  rate  of  6  per  cent  per  annum  from  June 
20, 1911,  the  defendant  asked  Judgment.  And 
for  another  cause  of  action  against  the  plain- 
tiff the  defendant  alleged  that  he  was  in  pos- 
session of  the  property  aforesaid  of  the  value 
above  stated,  and  that  plaintiff  without  any 
authority  converted  the  same  to  Its  own  use, 
to  his  damage  in  the  amount  above  stated, 
for  which  Judgment,  with  interest,  was 
prayed. 

Plaintiff  filed  its  reply  in  the  nature  of  a 
general  denial,  the  trial  on  the  issues  was 
had  to  the  court,  and  Judgment  rendered  and 
entered  by  the  court  against  the  plaintiff  on 
its  petition  and  In  favor  of  the  defendant  on 
his  counterclaim  in  the  sum  of  $670,  after 
allowing  plaintiff  credit  for  all  sums  advanc- 
ed to  defendant  on  the  promissory  notes,  to- 
gether with  interest,  storage,  expense  of  sale, 
and  all  claims  for  money  advanced  and  ex- 
pended for  and  in  behalf  of  the  defendant 
From  this  Judgment  the  plaintiff  has  ap- 
pealed. 

The  testimony  discloses  that,  for  a  number 
of  years  previous  to  the  transactions  in- 
volved here,  the  defendant  has  been  engaged 
in  collecting,  dressing,  and  shipping  fowls  to 
the  plaintiff  for  cold  storage  in  its  ware- 
house in  Chicago  and  for  sale  on  commission, 
and  that  the  plaintiff  would  advance  to  the 
defendant,  upon  such  property  so  shipped 
and  stored,  certain  sums  of  money  agreed  up- 
on between  them,  which  the  defendant  would 
collect  by  sight  draft,  and  the  plaintiff  would 
thereafter  forward  to  the  defendant,  for  his 
signature  and  return,  an  agreement  in  the 
nature  of  a  promissory  note  and  a  collateral 
security  contract  covering  the  warehouse 
warrant  for  the  merchandise  stored.  Prior 
to  June  21,  1911,  the  price  of  chickens  and 
turkeys  in  Chicago  began  to  decline,  and 
the  defendant  became  anxious  to  dispose  of 
the  poultry  and  discharge  his  obligation  to 
the  plaintiff.  He  thereupon  agreed  with  the 
two  firms  above  referred  to  for  the  sale  of 
the  property,  and  so  instructed  plaintiff,  and 
directed  plaintiff  to  deliver  same  to  them, 
with  the  understanding  that  those  parties 
would  pay  plaintlfl  the  purchase  price  there- 
of, which  was  more  than  suflSdent  to  pay  all 
of  the  obligations  owed  by  defendant  to 
plaintiff,  and  that  the  plaintiff  refused  to  so 
deliver  the  property  but  thereafter  disposed 
of  said  produce,  as  it  contends,  under  its 
collateral  agreement,  with  the  result  set  out 
in  the  petition.  The  only  reason  plaintiff 
gave  for  not  complying  with  defendant's  re- 
quest was  that  one  of  its  ofllcers  did  not  like 
the  parties  to  whom  the  defendant  had  sold 
the  property,  although  there  Is  no  testimony 
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Introduced  In  behalf  of  the  plaintiff  which 
discloses  that  these  parties  were  not  finan- 
cially responsible  and  entirely  reliable  busi- 
ness concerns,  and  although  In  fact  many 
sales  in  the  same  manner  had  theretofore 
been  made  by  the  defendant  to  them.  The 
value  of  a  portion  of  the  property  alleged  to 
have  been  converted  by  the  plaintiff  was 
made  up  of  a  number  of  consighments  of 
turkeys  which  the  defendant  alleges  to  have 
been  of  the  value  of  $1,197.86.  At  no  time 
had  the  plaintiff  ever  made  any  advancement 
to  the  .defendant  on  account  of  these  ship- 
ments. 

The  trial  proceeded  upon  the  theory  In  be- 
half of  the  plaintiff  that  It  was  not  bound 
to  sell  the  property  at  the  market  value  In 
June,  1011,  for  the  benefit  of  defendant,  and 
consequently  objected,  and  Insists  here  upon 
the  objection,  that  the  court  erred  In  permit- 
ting the  defendant  to  prove  the  market  val- 
ue of  the  property  at  the  time  It  Is  alleged 
the  plaintiff  converted  the  same.  The  de- 
fendant's position  here  is  that  It  was  incum- 
bent upon  plaintiff,  under  the  circumstances 
disclosed  in  this  case,  to  dispose  of  the  proi)- 
erty  at  the  time  he  requested  the  sale,  and 
that  the  plaintiff  could  not  arbitrarily  re- 
fuse to  comply  with  his  request  and  there- 
after sell  the  property  upon  a  declining  mar- 
ket and  arbitrarily  compel  the  defendant  to 
suffer  loss  by  reason  thereof. 

At  the  conclusion  of 'the  testimony  the 
court  declared  the  law  to  be  tliat,  if  the 
plaintiff  received  the  produce  in  question, 
made  advancements  to  the  defendant  there- 
on, held  the  warehouse  receipts  as  collateral 
security  on  the  notes  given  for  such  advanc- 
es, then  the  plaintiff  had  the  right  to  retain 
the  possession  of  the  property  until  the  sums 
advanced  by  it,  together  with  Interest  due 
thereon  according  to  the  terms  of  the  notes, 
as  well  as  all  proper  charges  for  storage, 
were  paid  or  tendered;  that  plaintiff  was  not 
required  to  turn  the  property  over  to  the  de- 
fendant or  any  other  person  on  his  order  un- 
less when  the  demand  for  the  property  was 
made  the  full  amount  of  the  advances  and  all 
proper  charges  against  said  property  was 
tendered,  but  that  If  on  or  about  June  21, 
1911,  the  plaintiff  received  notices  or  orders 
from  the  defendant  to  turn  over  said  produce 
to  certain  other  dealers  in  Chicago,  if  plain- 
tiff understood  therefrom  that  defendant  de- 
sired said  produce  sold  and  marketed,  and 
that  plaintiff  did  not  honor  said  orders,  then 
it  was  the  duty  of  the  plaintiff  to  proceed 
with  reasonable  diligence  to  sell  such  prod- 
uce and  apply  the  proceeds  upon  defendant's 
indebtedness;  and  that,  if  plaintiff  arbitra- 
rily held  said  produce  for  months  after  it  so 
understood,  then  the  plaintiff  would  not  be 
permitted  to  charge  the  defendant  storage  for 
said  produce  while  the  same  was  so  arbitra- 
rily held,  and  that  the  plaintiff  was  liable 
to  defendant  for  losses  caused  by  declines 
in  the  market  while  said  produce  was  so 


arbitrarily  held  by  it.  The  court  also  declar- 
ed the  law  to  be  that,  in  making  sales  of 
produce  under  the  terms  of- the  collateral 
contract,  plaintiff  was  not  required  to  obtain 
the  highest  market  prices  for  the  produce 
sold,  but  that  it  Is  only  required  to  use  ordi- 
nary care  to  obtain  a  reasonable  market  val- 
ue at  the  time  and  place  of  sale,  and  that 
the  presumption  attains  that  plaintiff  did  use 
ordinary  care,  and  the  burden  was  on  the 
defendant  to  show  negligence,  or  want  of 
ordinar}'  care,  on  the  part  of  the  plaintiff  in 
making  such  sale. 

[1]  These  declarations  of  law  were  given, 
as  we  view  the  record,  without  any  objection 
on  behalf  of  the  plaintiff.  The  declarations 
of  law  as  they  appear  in  the  record  are  pre- 
ceded with  this  statement,  "Whereupon  the 
court  declared  the  law  to  be  as  follows;" 
and  at  the  conclusion  of  the  declarations  of 
law  appears  the  following  statement,  "To 
the  modification  of  said  Instructions  and 
each  of  them  plaintiff  objected  and  excepted 
at  the  time."  What  modifications,  if  any, 
were  made  or  by  whom  made,  or  who  re- 
quested the  declarations  of  law,  if  any  one, 
or  whether  they  were  given  on  motion  of 
the  court,  is  not  disclosed  by  the  record.  It 
therefore  becomes  essential  for  us  to  deter- 
mine only  whether  there  is  sufficient  evidence 
in  the  record  upon  which  to  base  these  dec- 
larations. If  the  case  was  decided  by  the 
court  on  the  wrong  theory,  as  shown  by 
these  declarations  of  law,  and  without  objec- 
tions on  behalf  of  the  plaintiff,  then  there  is- 
nothing  before  us  to  review  as  there  are  no 
refused  declarations  of  law  and  none  given 
in  behalf  of  the  defendant.  We  may,  bow- 
ever,  ^tate  that  we  are  not  led  to  an  affirm- 
ance of  the  judgment  solely  upon  the  ac- 
quiescence of  plaintiff  in  the  declarations  of 
law  given  by  the  court,  but  upon  the  whole 
record  we  are  of  the  opinion  that  the  Judg- 
ment is  for  the  right  party. 

[2]  It  was  the  duty  of  the  plaintiff,  under 
its  agreement  and  the  drcumstances  dis- 
closed by  the  testimony,  to  use  ordinary  care 
and  diligence  to  protect  the  defendant  from 
any  unnecessary  loss  on  his  property  in  its 
custody,  and  if,  through  its  negligence  or 
wrongful  act  or  omission,  there  was  a  de- 
predation thereof  to  the  Injury  of  the  de- 
fendant, the  plaintiff  should  be  held,  as  it 
was  in  tills  case,  for  such  loss.  Benedict  & 
Co.  V.  Inland  Grain  Co.,  80  Mo.  App.  449; 
National  Exchange  Bank  y.  £mpatrlc  204 
Mo.  110,  102  S.  W.  499,  120  Am.  St  Bep.  689. 

[S]  That  the  defendant  under  the  facts  dis- 
closed in  tills  case  was  entitled  to  maintain 
his  counterclaim  In  the  nature  of  an  action 
for  conversion  is  well  settled  in  this  state. 
Schaaf,  Adm'r,  v.  Fries,  90  Mo.  App.  Ill, 
116 ;  People's  State  Savings  Bank  v.  M.,  K. 
&  T.  By.  Co.,  158  Mo.  App.  519,  628,  138  S. 
W.  915. 

Brushing  aside  all  formalitieB  and  tedi- 
nicallties  presented  in  thla  case  and  looking 
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at  It  solely  with  a  view  of  administering  jus- 
tice between  the  two  parties,  it  would  be  un- 
conscionable to  adjudge,  we  think,  that  the 
plaintiff  should  be  permitted  to  arbitrarily 
hold  the  property  stored  with  it  and  refuse 
to  dispose  of  it,  at  the  request  of  the  defend- 
ant, in  a  manner  that  would  enable  it  to  im- 
mediately realize  a  sum  sufficient  to  pay  all 
of  defendant's  indebtedness  to  plaintifC  and 
then  permit  it  to  sell  the  property  for  a  sum 
Insufficient  therefor  and  allow  it  to  recover 
any  balance  so  due  from  the  defendant. 
The  Judgment  of  the  trial  court  is  affirmed. 

STURUIS,  J.,  concurs.  FARRINGTON,  J., 
concurs  in  result  in  a  separate  opinion. 

FARRINGTON,  J.  (concurring).  The  ded- 
Blon  In  the  case  of  National  Exchange  Bank 
V.  Kilpatric,  204  Mo.  119,  102  S.  W.  499,  120 
Am.  St  Rep.  689,  to  the  effect  that  the  hold- 
er of  collateral  security  is  required  to  sell 
the  same  under  the  terms  of  the  contract  of 
pledge  when  instructed  to  do  so  by  the 
pledgor,  requires  that  I  concur  in  the  affirm- 
ance of  this  Judgment;  the  circuit  court  hav- 
ing found  upon  sufficient  evidence  that  such 
demand  was  made.  But  it  is  my  opinion 
(without  any  disresi>ect)  that  the  ruling  of 
our  Supreme  Court  in  the  Kilpatric  Case  Is 
opiMsed  to  the  great  weight  of  authority  in 
other  Jurisdictions  where,  according  to  my 
view,  the  better  reasoned  cases  on  the  sub- 
ject axe  found. 


GATES  «t  aL  v.  STECKBL  et  aL 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

11,  1913.    Beheanng  Denied  Jan.  6, 

19143 

1.  Mines  and  Minxbaia  (|  83*)— lacxNSn— 
Revocation. 

While  licensees  under  a  mining  license  ae- 
qnired  no  estate  or  interest  in  the  land,  mines, 
or  minerals,  and  had  no  poesession  snfflcient  to 
enable  them  to  maintain  any  possessory  action, 
yet  they  had  substantial  rights  which  the  law 
would  protect,  and  their  right  to  mine  conld 
not  be  revoked  at  will  or  arbitrarily,  in  the  ab- 
sence of  some  substantial  violation  of  the  terms 
and  conditions  imposed  on  them  by  the  license. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Cent  Dig.  {{  212,  214,  215;  Dec 
Dig.  I  si.*} 

2.  Minks  and  Minbbals  (i  84*)— Licen8s»— 
Revocation. 

The  licensees  under  a  license  to  mine  on 
certain  lands  which  authorized  the  licensors  to 
forfeit  the  license  for  failing  to  do  continuous 
mining,  or  to  pay  the  royalties  when  due,  or 
for  assigning  an  interest  in  the  license  withont 
the  licensors'  consent  owed  the  licensors  $4.30 
as  royalty,  which  they  offered  to  pay,  though 
they  did  not  then  have  the  money  present,  but 
were  assured  that  they  could  pay  it  at  any  con- 
venient time.  The  licensees  made  an  arrange- 
ment with  two  persons  to  carry  on  the  mining 
operations,  not  amounting  to  sale  or  assignment 
M  the  license  or  interest  therein,  but  rather  to 
a  contract  of  employment  for  a  percentage  of 
the  mineral  ores  produced.  The  licensees  fail- 
ed to  do  continuous  mining,  but  though  the  li- 


censors were  aware  of  this  fact  they  made  no 
complaint  until  after  active  mining  operations 
had  been  resumed.  They  then  declared  a  for- 
feiture, and  immediately  granted  a  new  license 
to  the  other  parties  at  a  larger  royalty.  Heli, 
that  there  was  no  such  violation  of  the  terms  or 
conditions  of  the  license  as  warranted  a  for- 
feiture, and  a  court  of  equity  would  set  a  for- 
feiture aside. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  213 ;   Dec  Dig.  i  84.*] 

3.  Mines  and  Minxbals  (t  84*)— Licenses- 
Revocation. 

Under  a  mining  license  by  which  the  li- 
censors had  a  right  to  forfeit  the  license  for  a 
failure  to  dA  continuous  mining,  where  the 
licensees  failed  to  do  continuous  mining,  but  the 
licensors,  although  aware  of  this  fact  made  no 
complaint  until  at  least  a  week  after  the  re- 
sumption of  active  mining  operations,  they  could 
not  then  declare  a  forfeiture  for  the  past  default. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  213 ;   Dec  Dig.  i  84.*] 

Error  to  Circuit  Court  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  Hattie  Gates  and  others  against 
Phillip  Steckel  and  othera  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

R.  A.  Mooneyham,  of  Carthage,  for  plain- 
tiffs in  error.  A.  G.  Young,  of  Webb  City,  for 
defendants  in  error. 

STURGIS,  J.  In  this  equitable  proceed- 
ing the  trial  court  after  hearing  all  the  evi- 
dence, set  aside  a  forfeiture  of  a  mining  li- 
cense made  by  the  defendants.  Hough  and 
wife,  to  the  plaintiff  Hattie  Gates  and  her 
associates.  Hough  and  wife,  as  owners  of 
the  land,  granted  to  plaintiffs  a  license  to 
mine  thereon  for  a  term  of  five  years  from 
October  12,  1911,  and  declared  the  same  for- 
feited on  December  7,  1911,  and  thereby  ter- 
minated the  right  of  said  licensees  to  further 
mine  on  said  land.  The  defendant  licensors 
sought  in  the  trial  court  to  Justify  their  ac- 
tion in  this  respect  on  the  grounds  that 
plaintiffs  had  violated  the  terms  and  condi- 
tions of  their  mining  license  in  failing  to  do 
continuous  mining,  in  falling  to  pay  the  roy- 
alties when  due,  and  in  assigning  an  interest 
in  such  license  without  the  consent  of  the 
licensors.  Withont  setting  out  the  terms  and 
conditions  of  the  mining  license  in  question. 
It  Is  sufficient  to  say  that  the  same  contained 
provisions  of  this  character,  and  also  a  pro- 
vision that  any  failure  to  comply  with  the 
terms  and  conditions  of  the  license  in  good 
faith  shall  end  and  determine  the  same,  and 
the  first  parties  may  enter  upon  said  land 
without  proceedings  at  law.  The  trial  court 
after  hearing  all  the  evidence,  found  that  the 
plaintiff  licensees  had  not  violated  any  of  the 
terms  or  conditions  of  the  mining  license  in 
such  manner  as  to  warrant  the  forfeiture  de- 
clared by  the  defendant  landowners.  The 
questions  raised  are  largely  questions  of  fact 
and,  after  readlhg  the  evidence,  we  find  our- 
selves in  accord  with  the  result  reached  by 
the  trial. court 
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[1]  While  plaintiffs  were  mere  licensees 
and  acquired  no  estate  or  interest  in  the 
land,  mines,  or  mineral,  and  had  no  posses- 
sion snfflclent  to  enable  them  to  maintain 
any  possessory  action  (Joplin  Supply  Co.  v. 
West,  149  Mo.  App.  78,  93,  130  S.  W.  156), 
and  cases  there  dted,  yet  their  right  to  mine 
on  this  land  could  not  be  revoked  at  will, 
and,  having  substantial  rights  which  the  law 
will  protect,  they  could  not  be  arbitrarily  de- 
prived of  their  rights  under  the  license,  lu 
the  absence  of  some  substantial  violation  of 
the  terms  and  condltlond  imposed  on  them 
by  such  mining  license.  Bingo  Mining  Co.  v. 
Felton,  78  Mo.  App.  210;  Boone  v.  Stover,  66 
Mo.  430 ;  Mining  Co.  v.  Mining  Co.,  106  Mo. 
App.  66,  80  S.  W.  12. 

[2]  The  plaintiffs,  after  obtaining  the  min- 
ing license  in  question,  at  once  commenced 
sinking  a  shaft,  and  did  sink  a  suitable  min- 
ing shaft  to  the  depth  of  about  00  feet,  at  an 
outlay  of  about  $600.  Only  a  small  amount 
of  mineral  ore  was  taken  from  the  mine  prior 
to  the  forfeiture  in  question,  but  a  more  or 
less  promising  "prospect"  was  discovered. 
The  mining  license  provides  that  the  owner- 
ship of  aU  ores  mined  shall  be  and  remain  in 
the  first  parties  Gicensors),  and  that  payment 
for  same  when  sold  shall  be  made  to  the  said 
first  parties.  It  seems  to  be  conceded,  bow- 
ever,  that  the  second  parties  were  given  spe- 
cial permission  to  clean  and  market  the  small 
amount  of  ore  mined,  and  that  they  realized 
therefrom  about  $33,  of  which  there  was  due 
the  licensors  $4.30,  as  royalty.  The  nonpay- 
ment of  this  small  amount  of  royalty  is  one 
of  the  grounds  of  forfeiture.  It  is  not  shown 
Just  how  long  before  the  forfeiture  was  de- 
clared that  this  mineral  was  marketed,  but 
there  is  evidence  that  at  the  time  of  the  sale 
the  amount  necessary  to  pay  the  royalty  was 
carefully  set  aside  and  kept  ready  by  one  of 
the  licensees  to  pay  the  landowners,  and  that 
he  informed  the  landowners  of  this  fact,  and, 
not  having  the  money  then  present,  offered 
to  go  and  get  it  and  make  the  payment,  but 
was  assured  that  it  was  all  right,  and  he 
could  pay  it  to  them  at  any  convenient  time. 

As  to  the  alleged  assignment  of  an  interest 
in  the  mining  license,  the  evidence  shows  that 
the  plaintiff  licensees  made  a  verbal  arrange- 
ment with  two  persons  named  Holcomb  and 
Steckel,  by  which  they  were  to  carry  on  the 
mining  operations  "six  months  at  a  time" 
for  a  per  cent  of  the  ores  mined.  The  de- 
tails of  this  agreement  are  not  very  clearly 
shown,  but  the  court  was  justified  in  finding 
that  it  was  not  a  sale  or  assignment  of  the 
mining  license,  or  of  any  Interest  in  the  same. 
Under  the  agreement  made,  Holcomb  and 
Steckel  did  not  become  owners  or  part  own- 
ers of  the  mining  license,  but  were  rather 
employes,  working  for  a  per  cent  of  the  min- 
eral ores  produced.  The  licensees  were  still 
the  sole  owners  of  the  mining  license,  and  did 
not  lose  control  of  the  mining  operations. 
We  are  not  impressed  with  the  good  faith  of 
the  licensors  in  declaring  the  forfeiture  in 


question  on  this  ground,  as  it  appears  that 
on  the  very  day  the  forfeiture  was  declared, 
if  not  previously,  a  new  mining  license  was 
granted  to  these  same  parties,  Holcomb  and 
Steckel,  at  a  larger  royalty.  That  the  land- 
owners were  seeking  to  profit  by  this  for- 
feiture and  the  making  of  a  new  license  at  a 
higher  rate  of  royalty  is  "a  fact  that,  if  not 
admitted  point-blank,  is  hardly  denied,  and 
of  which  the  testimony  leaves  no  doubt" 
Shoe  Co.  V.  Odd  Fellows  Hall  Co.,  133  Mo. 
App.  229,  243,  113  S.  Wl  253. 

[3]  As  to  the  ground  for  forfeiture  that 
the  licensees  faUed  to  do  continuous  mining, 
the  evidence  shows  that  no  work  was  done 
during  November,  1911,  and  perhaps  during 
the  latter  part  of  October.  The  defendant 
licensors  were  aware  of  this  fact,  and  made 
no  complaint  at  the  time.  About  Decemt>er 
1st  the  arrangement  Just  mentioned  with 
Holcomb  and  Steckel  was  made  by  the  li- 
censees, and  the  active  mining  operations 
were  then  resumed.  Such  active  mining 
work  had  been  going  on  at  least  a  week  after 
its  resumption  before  the  licensors  declared 
the  forfeiture  in  question.  We  think  the  li- 
censors could  not  thus  silently  acquiesce  in 
the  licensees  stopping  work  and  letting  the 
mine  lay  idle  for  a  month,  and,  after  they 
had  resumed  work  and  mining  operations 
were  again  progressing  favorably,  declare  a 
forfeiture  for  the  past  default  "The  lessor 
may,  in  many  instances,  by  his  overt  acts, 
be  afterward  estopped  to  claim  the  right  of 
forfeiture,  as  against  the  lessee,  although  his 
acts  do  not  amount  to  an  absolute  recogni- 
tion of  the  lessee's  rights  nnder  the  lease. 
As  where  the  lessor  stands  by  and  sees  the 
lessee  make  subsequent  discoveries  and  ex- 
penditures, without  objection,  which  are 
much  more  valuable  than  the  damages  result- 
ing from  his  breach."  White  on  Mines  and 
Mining  Remedies,  §  256. 

In  Shoe  Co.  v.  Odd  Fellows  Hall  Co.,  133 
Mo.  App.  229,  245,  118  S.  W.  253,  258,  the 
court  said:  "If  a  lessor  would  forfeit  the 
term  for  breaches  of  contract  by  the  lessee, 
he  must  be  prompt  in  his  declaration  of  for- 
feiture after  he  learns  of  the  breaches,  and 
cannot  hold  his  decision  in  reserve  to  specu- 
late for  some  advantage  to  himself,  while  he 
suffers  the  tenant  to  incur  expense  in  the  be- 
lief that  he  will  not  be  disturbed.  18  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  pp.  382,  383, 
and  citations  in  notes;  Garnhart  v.  Finney, 
40  Mo.  449  [93  Pac.  303];  Hawes  v.  Favor, 
161  lU.  440  [43  N.  E.  1076]."  See,  also.  2 
Taylor,  Landlord  and  Tenant  (9th  Ed.)  i  498. 

We  think  this  is  a  proper  case  for  a  court 
of  equity  to  grant  relief  against  a  forfeiture, 
and  that  the  learned  chancellor  who  tried  the 
case  below  reached  a  correct  and  Just  conclu- 
sion. The  Judgment  will  therefore  be  af- 
firmed. 


FARRINGTON,    J.,    concoia. 
SON,  P.  J.,  not  sitting. 
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TAYLOR  T.  GEORGB. 

(Springfield  Court  of  Appeals.  Missouri.  Dec. 
11,  1913.     Rehearing  Denied  Jan.  6,  1914.) 

1.  WOBK  AND  LABOB  (8  7*)— IMPLIED  CON- 
TBAOT— GONTBACT  BETWEEN  RELATIVES. 

There  is  no  presumption  that  services  ren- 
dered by  a  daughter  to  her  aged  mother  are  to 
be  paid  for,  and,  to  recover  therefor,  the  daup;h- 
ter  must  show  a  contractual  relation  by  provmg 
an  intention  and  obligation  on  one  side  to  pay, 
and  intention  and  right  on  the  other  to  receive 
pay,  for  such  services. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  ffi  llVj-22;   Dec  Dig.  {  7.*] 

2.  Witnesses  (|  144*)— Competency— Testi- 
mony OF  Agent  —  CoNTBACT  with  Deck- 
dent. 

Under  Rev.  St.  1909,  §  6354,  providing  that, 
In  actions  where  one  of  the  original  parties  to 
the  contract  in  issue  is  dead,  the  other  party 
shall  not  testify  for  himself,  where  the  other 
party  to  the  contract  sued  on  is  dead,  the  agent 
of  the  living  party,  who  made  the  contract  for 
such  party,  is  disqualified  from  testifying  in  an 
action  to  enforce  the  contract 

[EA.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  tS  625-643;    Dec.  Dig.  §  144.*] 

3.  Witnesses  (jk  144*)  — Competency  — Con- 
TBACT  with  Decedent. 

Rev.  St.  1909,  §  6354,  providing  that  no 
person  shall  be  disqualified  as  a  witness  by  rea- 
son of  interest  in  the  event,  provided  that,  in 
actions  where  one  of  the  original  parties  to 
the  contract  in  issue  is  dead,  the  other  party 
shall  not  testify  for  himself,  is  both  an  enabling 
and  a  disabling  statute;  the  proviso  disabling 
one  from  testifying  on  account  of  the  other's 
death. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fS  625-643;   Dec.  Dig.  |  144.*] 

4.  Witnesses  (g  144*)- Competenct— Con- 
TBACT  WITH  Decedent— CoNSTBUcnoR  of 
Statdti. 

Rev.  St  1909,  |  6354,  providing  that,  in 
actions  where  one  of  the  original  parties  to  a 
contract  in  issae  is  dead,  the  other  party  to 
the  contract  or  cause  of  action  shall  not  testify 
for  himself,  should  be  construed  to  accomplish 
its  evident  purpose  of  preventing  by  law  one 
party  to  a  contract  from  testifying,  where  death 
has  prevented  the  other  from  testifying. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  625-643 ;   Dec.'  Dig.  |  144.*] 

5.  Husband  and  Wife  (|  25*)— Aoency  fob 
Wife— Sufficiency  of  Evidence. 

Evidence,  in  an  action  by  a  daughter 
against  her  mother's  estate  to  recover  for  per- 
sonal services  in  caring  for  her  mother,  held 
not  to  show  that  plaintiff's  husband  was  her 
agent  for  making  a  contract  with  her  mother  to 
pay  for  the  latter's  care. 

[EA.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  42 ;  Dec.  Dig.  {  25.*] 

Appeal  from  Circuit  Court,  Dallas  County ; 
C.  H.  Sklnker,  Judge. 

Action  by  S.  E.  Taylor  against  John 
George,  executor  of  Mrs.  B.  G.  Munhollon, 
deceased.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Afiirmed. 

J.  W.  Miller  and  Levi  Engle,  both  of  Buf- 
falo, and  L.  C.  Mayfield,  of  Lebanon,  for  ap- 
pellant. John  S.  Haymes  and  O.  H.  Scott, 
both  of  Buffalo,  for  respondent 

STURGIS,  J.  This  rait  has  for  its  basis 
tbe  same  claim  against  the  estate  of  Mrs.  E. 


G.  Munhollon  as  was  the  subject  of  the  ap- 
peal in  Taylor  v.  George,  159  Mo.  App.  160, 
140  S.  W.  611.  After  the  decision  in  that  case, 
plaintiff  brought  suit  in  the  circuit  court  to 
establish  her  claim  as  a  Judgment  for  allow- 
ance against  that  estate.  The  plaintiff  is 
the  daughter  of  the  deceased.  Her  dalm  Is 
made  up  of  several  items,  by  far  the  largest 
of  which  Is  for  boarding,  supporting,  and  tak- 
ing care  of  her  mother  during  the  last  10  or 
12  years  of  her  life  and  during  the  last  two 
of  which  It  is  alleged  her  mother  was  almost 
entirely  helpless,  requiring  almost  constant 
care.  After  hearing  the  evidence,  the  court 
excluded  this  item  and  two  others  of  minor 
importance  from  the  consideration  of  the 
Jury  and  permitted  plaintiff  to  recover  for 
two  other  items  for  taxes  paid  and  purchase 
of  a  coffin  for  deceased.  The  plaintia  has  ap- 
pealed. 

There  is  no  formal  assigiuuent  of  error  in 
this  court,  but  the  "points"  made  In  appel- 
lant's brief  relate  to  the  action  of  the  court 
with  reference  to  this  item  for  care  and  sup- 
port of  plaintiff's  mother.  The  evidence 
abundantly  shows,  and  it  will  be  conceded, 
that  the  deceased  mother,  an  aged  widow 
lady,  lived  with  her  daughter  during  the 
last  several  years  of  her  life,  and  that  during 
the  last  year  or  more  she  was  in  a  rather 
helpless  condition  both  mentally  and  physi- 
cally and  required  much  care  and  attention. 
That  the  daughter,  plaintiff  here,  gave  her 
mother  a  home  and  bestowed  on  her  kind 
and  patient  care  and  attention,  administer- 
ing to  her  every  want  as  best  she  could  from 
her  limited  means  and  humble  home,  goes 
without  question. 

[1]  It  must  be  conceded,  however,  that,  on 
account  of  the  relationship  of  these  parties 
and  the  circumstances  under  which  the  moth- 
er went  to  live  with  the  daughter  in  her  old 
age,  however  merltcrrlous  and  valuable  were 
the  services,  care,  and  attention  rendered  by 
the  daughter  to  the  mother,  this  case  falls 
within  that  class  of  cases  where  no  presump- 
tion arises  that  such  services  are  to  be  paid 
for.  Unlike  it  would  be  between  strangers, 
no  Implied  contract  to  pay  for  same  arises 
from  the  performance  by  one  of  a  family  of 
valuable  services  for  another.  Such  services 
are  In  such  cases  presumed  to  be  rendered 
on  account  of  the  moral  obligations  arising 
from  the  family  relation  and  to  be  gratuitous. 
Before  one  party  can  recover  from  another  a 
money  consideration  nnder  such  circum- 
stances, there  must  be  proof  of  a  contractual 
relation,  showing  both  an  intention  and 
obligation  on  the  one  party  to  pay  and  an 
intention  and  right  on  the  other  party  to  de- 
mand and  receive  pay  for  such  services.  The 
law  applicable  to  this  and  like  cases  is  well 
expressed  and  the  authorities  collated  by 
the  Kansas  City  Court  of  Appeals  in  Brand 
v.  Ray,  156  Mo.  App.  622,  630,  137  S.  W. 
623,  624,  as  follows:    "That  the  family  rela- 
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tlon  existed  Is  not  a  matter  of  doubt  or  dis- 
pute. In  such  Instances  there  Is  no  presump- 
tion, as  In  cases  between  strangers,  that 
services  rendered  by  one  member  to  the  other 
are  to  be  paid  for.  Such  services  are,  bow- 
ever,  the  subject  of  contract,  and  they  can 
only  be  made  the  ground  of  an  action  when 
they  are  rendered  under  a  contract  between 
the  parties.  The  contract  need  not  neces- 
sarily be  In  the  form  of  express  terms.  It 
may  be  Implied ;  but,  before  an  Implication 
'vrlll  arise,  it  must  be  shown  that  there  was  a 
contractual  Intention  and  understanding  and 
an  expectation  to  pay  wages  by  one  party 
and  an  expectation  to  receive  wages  by  the 
other.  Blrcher  v.  Boemler,  204  Mo.  654,  562, 
663  [103  S.  W.  40] ;  Kostuba  v.  MiUer,  137  Mo. 
161,  175,  38  S.  W.  946;  Erhart  ▼.  Deltrlch,  118 
Mo.  418  [24  S.  W.  188] ;  Morris  v.  Barnes,  85 
Mo.  412;  Guenther  v.  Blrklcht,  22  Mo.  439. 
And  so  the  Courts  of  Appeals  have  time  and 
again  followed  these  decisions.  Woods  v. 
Land,  30  Mo.  App.  176;  Brock  v.  Cox,  88 
Mo.  App.  40;  Lawrence  v.  Bailey,  84  Mo. 
App.  107;  Sloan  v.  Dale,  90  Mo.  App.  87; 
Fltzpatrlck  v.  Dooley,  112  Mo.  App.  165  [86 
S.  W.  719];  Birch  v.  Birch,  112  Mo.  App. 
167  [86  S.  W.  1106].  The  expression  of  an 
intention  to  bestow  a  bounty  and  an  expecta- 
tion to  receive  a  bounty  will  not  suffice;  an 
expectation  to  be  made  the  beneficiary  In  a 
will  is  not  sufficient  There  must  be  an  un- 
derstanding of  a  debtor  and  creditor  relation, 
capable  of  enforcement  in  law.  There  must 
be  brought  into  existence  a  legal  obligation." 

The  cases  of  Blrcher  v.  Boemler,  204  Mo. 
554,  103  S.  W.  40,  and  Woods  v.  Lend,  30  Mo. 
App.  176,  show  that  there  must  be  something 
more  than  a  mere  Intention  to  make,  or  ex- 
pectation to  receive,  compensation  at  some 
time  and  In  some  way  for  such  services  In 
order  to  constitute  the  same  an  enforceable 
claim  against  an  estate.  The  claimant  must 
show  such  an  agreement  between  the  parties 
as  will  compel  the  benefldary  to  make  pay- 
ment, whether  be  so  desires  or  not. 

The  claimant  In  this  case,  in  recognition  of 
this  requirement  of  the  law,  attempted  to 
show  a  promise  and  agreement  by  the  de- 
ceased with  her  daughter  binding  the  deceas- 
ed to  pay  her  daughter  for  boarding  and  tak- 
ing care  of  her.  It  la  conceded  that  such 
agreement  was  shown,  If  at  all,  oiily  by  the 
evidence  of  the  plaintiff's  husband.  The  trial 
court  excluded  bis  evidence  as  being  incom- 
petent, and  this  is  the  principal  question  in 
the  case. 

[2]  The  husband  would  be  a  competent  wit- 
ness for  his  wife  only  by  reason  of  his  be- 
ing her  agent  and  then  only  as  to  some  matter 
of  business  or  bustness  transaction  had  with 
or  conducted  by  him  as  her  agent  Section 
6859,  B.  S.  1909.  Granting  that  he  was,  and 
acted  in  this  matter  as,  his  wife's  agent  and 
as  such  made  a  contract  for  her  binding  his 
mother-in-law  to  pay  lutr  daughter  for  board- 


ing and  caring  for  hes,  we  are  then  conf rontr 
ed  with  the  proposition  that,  the  otber  irnrty 
to  this  contract  b^ng  dead,  be  is  an  incom- 
petent witness  under  the  proviso  contained 
in  section  6354,  R.  S.  1909.  The  insistence  is 
that  the  statute  disqualifying  one  party  to  a 
contract  when  the  other  is  shown  to  be  dead 
includes  the  agent  of  such  living  party  where 
the  contract  was  made  by  and  throu^  snCh 
agent.  This  has  been  a  much  mooted  ques- 
tion in  this  state.  The  decisions  are  conflict- 
ing. It  was  at  one  time  held  that  tlie  stat- 
ute did  not  disqualify  a  party  to  a  contract  or 
cause  of  action  in  issue  unless  such  party 
was  also  a  party  to  the  suit  Looker  t. 
Davis,  47  Mo.  140 ;  Jackson  t.  Smith,  139  Mo. 
App.  691,  123  S.  W.  1026,  and  cases  cited. 
Such,  however,  is  not  now  the  law.  McClnre 
V.  Clement,  161  Mo.  App.  23,  25-28,  143  SL 
W.  82,  and  cases  cited ;  Meier  v.  Thleuinn,  90 
Mo.  433,  2  S.  W.  435;  CleveUnd  v.  Coulson, 
00  Mo.  App.  468,  73  8.  W.  1105:  Griffin  v. 
Nicholas,  224  Mo.  275,  328,  123  S.  W.  1063. 
There  is  also  a  line  of  decisions  based  on  the 
theory  that  the  statute  Is  an  enabling  one 
only  and  not  a  disabling  one,  and  that 
whether  the  witness  has  or  has  not  an  inter- 
est in  the  controversy  is  a  fact  to  be  con- 
sidered in  determining  his  competency.  This 
doctrine  is  to  the  effect  that,  where  a  witness 
Is  not  a  party  to  a  suit  or  interested  therein, 
he  Is  not  disqualified  at  common  law,  even 
though  the  other  party  to  the  contract  in  is- 
sue is  dead,  and  the  statute,  bdng  an  ena- 
bling one  only,  does  not  disqualify  one  who  Is 
not  disqualified  by  the  common  law.  Baer 
v.  Pftiff,  44  Mo.  App.  35,  40 ;  Ring  v.  Jamison, 
66  Mo.  424;  Curd  v.  Brown,  148  Mo.  82,  49 
S.  W.  090;  Clark  v.  Thias,  173  Mo.  628,  73 
S.  W.  616.  Some  of  these  cases  have  been 
expressly  overruled,  and  this  doctrine  has 
been  abandoned,  and  it  la  now  held  that  the 
death  of  the  otber  party  is  the  only  controll- 
ing factor  in  determining  the  competency  of 
a  witness.  Weiermueller  v.  Scullln,  203  Mo. 
466,  471,  473,  101  S.  W.  1088;  Jackson  t. 
Smith,  139  Mo.  App.  691,  700, 123  S.  W.  1028; 
Carroll  V.  Railroad,  157  Mo.  App.  247.  274, 
277-279,  187  S.  W.  303;  McClure  v.  Clement, 
161  Mo.  App.  23,  25,  143  S.  W.  82. 

[3J  The  main  provision  of  this  statute  Is 
an  enabling  one  by  removing  the  disability  of 
Interest,  but  the  proviso  is  a  disabling  one  on 
account  of  the  death  of  the  other  party.  Grif- 
fin V.  Nicholas,  224  Mo.  275,  327,  123  3.  W. 
1063 ;  Banking  House  v.  Rood,  132  Mo.  256, 
262,  33  S.  W.  816. 

The  Identical  question  now  presented  to 
this  court  has  recently  undergone  a  thorou^ 
examination  by  both  of  the  other  Courts  of 
Appeals  In  Carroll  v.  Railroad,  157  Mo.  App. 
247,  137  S.  W.  303,  and  Jackson  v.  Smith,  139 
Mo.  App.  691, 123  S.  W.  1026.  In  the  Jackson 
V.  Smith  Case  the  Kansas  City  Court  of  Ap- 
peals, basing  its  dedston  on  Claiic  v.  'Xlilas,  173 
Mo.  628, 73  S.  W.  616,  held  directly  that,  where 
the  husband  made  a  contract  for  bla  wUe  u 
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her  agent,  tbe  statnte  in  qnestton  did  not  dis- 
qualify him  as  a  witness.  That  court,  how- 
erer,  mentioned  the  fact  that  the  decisions 
were  not  harmonious  and  conceded  that, 
where  a  corporation  or  partnership  acts  by 
agent,  the  death  of  the  agent  would  disquali- 
fy the  other  party  and  vice  versa.  Williams 
V.  Edwards,  94  Mo.  447,  7  S.  W.  429;  Nich- 
ols, Shepard  &  Co.  v.  Jones,  32  Mo.  App.  657 ; 
Columbia  Brewing  Go.  t.  Robltng,  133  Mo. 
App.  65-67,  112  8.  W.  767.  Besides,  the  Jack- 
son T.  Smith  Case,  supra,  following  Clark  y. 
Thlas,  supra,  was  partially,  at  least,  based 
on  the  erroneous  theory  that,  because  the 
agent  was  neither  a  party  to  the  record  nor 
interested  In  the  suit,  the  statute  did  not 
disqualify  him,  which  It  does  not  on  the 
ground  of  interest  but  does  on  the  ground 
that  the  other  party  to  the  contract  at  issue 
Is  dead.  Tills  same  court  In  the  later  case 
of  McClure  v.  Clement,  161  Mo.  App.  23,  143 
8.  W.  82,  stated  that  in  deciding  Jackson  v. 
Smith,  supra,  it  had  overlooked  the  fact  that 
this  statute  has  been  amended  since  the  de- 
cision of  Looker  v.  Davis,  47  Mo.  140,  and 
that  that  case  and  those  following  It  were 
no  longer  authority  as  to  that  point 

In  the  case  of  CarroU  v.  Railroad,  157  Mo. 
App.  247,  275,  137  S.  W.  303,  the  St  Louis 
court  basing  its  decision  on  the  case  of 
Griffin  v.  Nicholas,  224  Mo.  275,  326,  123  S. 
W.  1063,  as  being  the  last  controlling  decision 
of  the  Supreme  Court  declined  to  follow 
Jackson  v.  Smith,  supra,  and  held  that 
where  the  plaintiff  contracted  by  agent  the 
death  of  the  other  contracting  party  disquall- 
jQed  such  agent.  This  is  a  well-considered 
case  and  we  think  announces  the  correct  rule 
of  law. 

[4]  There  Is  no  longer  a  doubt  but  that  the 
statute  should  be  construed  according  to  its 
spirit  and  intent  rather  than  its  strict  letter 
and  in  such  a  way  as  to  accomplish  its  evi- 
dent purpose  of  closing  the  mouth  of  one 
party  by  law  where  death  has  closed  the 
mouth  of  the  other.  Welermueller  v.  Scullln, 
203  Mo.  466,  472,  101  8.  W.  1088.  In  so  con- 
struing it  there  is  no  doubt  as  said  by  Mac- 
farlane,  J.,  In  Banking  House  v.  Rood,  132 
Mo.  256,  33  S.  W.  816,  that  "  'a  party  to  the 
contract'  has  been  construed  to  mean  the 
person  who  negotiated  the  contract  rather 
than  the  person  in  whose  name  and  interest 
It  was  made."  Brim  v.  Fleming,  135  Mo. 
597,  606,  37  8.  W.  501 ;  McKee  v.  Downing, 
224  Mo.  116,  140,  124  S.  W.  7;  Commercial 
Sav.  Bank  v.  Slattery,  166  Mo.  «20,  633,  634, 
66  S.  W.  1066.  We  are  also  impressed  with 
the  correctness  of  the  reasoning  and  Justness 
of  the  conclusion  of  the  Carroll  Case,  supra, 
that  there  is  no  just  reason  for  holding  that 
a  contracting  agent  of  a  corporation  is  dis- 
qualified by  the  death  of  the  other  party  to 
the  contract  but  that  the  contracting  agent 
of  an  individual  is  not  so  disqualified.  That 
a  corporation  always  acts  and  contracts  by 
agents,  and  that  individuals  only  so  act  and 
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contract  part  of  the  time,  Is  certainly  no 
valid  reason  for  appljrlng  the  rule  to  Individ- 
uals when  they  do  so  act  or  contract 

We  think  our  decision  In  this  case  will  be 
found  In  fall  accord  with  Oreen  v.  Ditsch, 
143  Mo.  1,  7,  8,  44  S.  W.  799;  WiUUms  v. 
Edwards,  94  Mo.  44T,  7  8.  W.  429;  Brim  v. 
Fleming,  135  Mo.  597,  606,  37  S.  W.  501 ;  Real 
Estate  Co.  v.  Bldg.  Co.,  196  Mo.  358,  93  S.  W. 
1111;  Robertson  v.  Reed,  38  Mo.  App.  32; 
Donnell  Newspaper  Co.  v.  Jung,  81  Mo.  Aiq;>. 
677;  Wendover  v.  Baker,  121  Mo.  273,  297, 
25  S.  W.  918 ;  Waltemar  v.  Schnick's  Estate, 
102  Mo.  App.  133,  76  S.  W.  1053;  Edwards 
V.  Warner,  84  Mo.  App.  200.  The  present 
ruling  certainly  conforms  to  the  evident 
purpose  of  the  statute,  makes  it  uniform  In 
its  application,  and  aids  In  preventing  in- 
equality and  false  swearing  in  that,  In  all 
cases  where  one  of  the  active  parties  In 
making  a  contract  or  conducting  a  business 
transaction,  whether  as  principal  or  agent,  is 
dead  and  such  contract  or  transaction  be- 
comes the  basis  of  a  lawsuit  then  the  other 
active  party  is  disqualified  as  a  witness  with 
relation  thereto.  Keeping  this  Intent  and 
purpose  of  the  proviso  to  the  statute  in  view, 
much  of  the  difficulty  In  the  construction  of 
the  statute  vanishes  by  applying  these  prin- 
ciples: That  the  spirit  of  the  statute  in- 
cludes In  the  term  "party  to  the  contract 
or  cause  of  action"  the  agent  who  nego- 
tiated the  contract  or  conducted  the  busi- 
ness; that  the  statute  makes  no  distinc- 
tion in  this  respect  between  corporations  or 
partnerships  and  individuals'  when  acting  by 
agent  and  there  is  no  distinction  In  princi- 
ple; that  the  proviso  to  the  statute  makes 
the  death  of  the  other  party  to  a  contract 
or  cause  of  action  the  sole  ground  and  test 
of  such  disability  without  any  reference  to 
the  witness'  Interest  in  the  controversy  or 
bis  competency  at  common  law.  We  there- 
fore hold  that  the  trial  court  did  not  err  in 
holding  that  plaintiff's  husband  is  not  a  com- 
petent witness  as  to  making  any  contract  as 
agent  of  his  wife  with  the  deceased  and  In 
excluding  his  evidence  as  to  such  matter. 

[S]  We  also  hold  that  there  is  no  sufficient 
showing  that  the  husband  was  in  fact  acting 
as  agent  of  his  wife  in  making  or  attempting 
to  make  any  such  contract.  The  husband  did 
not  testify  that  his  wife  authorized,  request- 
ed, or  directed  him  to  make  any  agreement 
with  her  mother  binding  the  mother  to  pay 
the  daughter  for  boarding  and  caring  for 
her,  except,  possibly,  in  so  stating  as  a  mere 
conclusion  of  the  witness  dravrn  from  certain 
remarks  or  conversations  with  his  wife, 
which,  when  given  in  evidence,  refuted  any 
such  idea.  The  witness  said  that  he  gener- 
ally tended  to  all  his  wife's  business,  looked 
after  and  tended  the  farm,  did  everything 
she  directed,  etc.,  and  then  said  that  his 
wife  told  and  directed  him  to  go  after  and 
bring  his  mother-in-law  to  their  home,  which 
be  did.    But  tills  falls  far  short  of  proving 
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that  he  was  antborlzed  to  make  a  contract 
for  his  wife  compelling  his  mother-in-law  to 
pay  for  her  board  and  any  and  all  care  that 
might  become  necessary  In  case  of  sickness. 
He  also  testified  as  to  hearing  his  mother-in- 
law  tell  his  wife  In  a  conversation  between 
them  that  she  would  pay  her  for  boarding 
and  caring  for  her,  but  he  certainly  was  not 
acting  as  agent  of  his  wife  In  listening  to  the 
making  of  any  contract  directly  between 
them.  "These  were  matters  about  which  be 
could  as  well  testify  had  he  never  been  agent, 
GO  far  as  obtaining  his  information  by  reason 
of  his  agency  is  concerned.  It  did  not  grow 
out  of  bis  agency,  nor  was  it  connected  there- 
with in  the  sense  of  the  statute."  White  t. 
Ghaney,  20  Mo.  App.  389,  and  cases  cited; 
Flannery  t.  Ballroad,  44  Mo.  App.  396. 

Other  points  are  ■  discussed  by  counsel  in 
their  briefs  but  what  we  have  said  Is  decisive 
of  the  case.  It  therefore  results  that  the 
caae^  having  been  properly  tried,  Is  affirmed. 

ROBERTSON,  P.  J.,  and  PABBINGTON, 
J.,  concur. 


PONCOT  V.  ST.  LOUIS,  L  M.  &  S.  BY.  CO. 

(Springfield  Court  of  Appeals.    Missouri.    Dec. 

11,  1913.     Rehearing  Denied 

Jan.  6,  1014.) 

1.  Appeai,  and  Ebbor  (§  301*)— Besebvation 
OF  Grounds  of  Review— Motion  fob  New 
Trial. 

Under  Rev.  St.  1909,  §  2083,  requiring  the 
Supreme  Court  and  Courts  of  Appeals  to  ex- 
amine the  record  and  award  a  new  trial,  re- 
verse or  afiirm,  or  give  such  iudgments  as 
the  circuit  court  ought  to  have  given,  and  sec- 
tion 2081,  proriding  that  no  exceptions  shall  be 
taken  in  an  appeal  or  writ  of  error  to  any  pro- 
ceedings in  the  circuit  court  except  such  aa 
have  been  expressly  decided  by  such  court, 
matters  of  exception  not  embraced  in  a  motion 
for  a  new  trial  cannot  be  considered  by  the 
Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1743, 1753-1756;  Dec.  Dig. 

2.  Appeai.  and  Erbob  (J  644*)— Rksebvation 
OF  Grounds  of  Review— Motion  fob  New 
Tbial. 

A  motion  to  strike  an  amended  petition  on 
the  ground  of  departure  from  the  original  pe- 
tition is  not  equivalent  to  a  demurrer  and  is 
not  a  part  of  the  record  proper,  and  hence  the 
ruling  of  the  court  thereon  must  not  only  be 
made  a  part  of  the  record  by  a  bill  of  excep- 
tions, but  must  be  embraced  in  a  motion  for  a 
new  trial  giving  the  circuit  court  an  opportu- 
nity to  correct  the  alleged  error  before  it  can 
be  considered  or  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  2412-2415,  2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec  Dig.  $ 
644.*] 

3.  Appeal  and  Ebbob  ({  866*)  — Scope  of 
Review. 

Where  plaintiff,  after  the  striking  of  his 
amended  petition  on  the  ground  of  departure 
from  the  original  petition,  failed  to  prosecute 
the  suit,  whereupon  the  court  dismissed  the 
cause,  on  an  appeal  from  the  judgment  of  dis- 


missal, the  dismissal  alone  conid  be  complain- 
ed of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ((  3467-3475;  Dec  Dig.  | 
866.*] 

4.  DisMissAi,  AND  Nonsuit  ({  00*)— Want  of 
Prosecution. 

Where  plaintiff  after  the  striking  of  his 
amended  petition  on  the  ground  of  departure 
from  the  original  petition  failed  to  prosecute 
the  suit,  and  such  failure  was  not  induced  by 
the  striking  of  such  petition,  the  court  proper- 
ly dismissed  the  cause. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  §{  140-152;  Dec.  Dig. 
I  60.*] 

5.  Railboads   (8   108*)   —  Coxstbuction   — 
Ditches  and  Culvkbts. 

Under  Bev.  St  1909,  {  3150,  requiring 
raUroad  companies  to  construct  and  maintain 
suitable  openings  across  and  through  the  right 
of  way  and  roadbed  and  suitable  itches  and 
drains  along  each  side  of  the  roadbed  to  con- 
nect with  ditches,  drains,  or  water  courses  so 
as  to  afford  sufficient  outlet  to  drain  and  carry 
off  the  water,  including  the  surface  water  along 
the  railroad  whenever  the  draining  thereof  ha* 
been  destroyed  or  rendered  necessary  by  the 
construction  of  such  railroad,  where  the  lateral 
drain  on  the  sosth  side  of  the  roadbed  was  not 
constructed  in  a  negligent  manner,  was  not 
an  unsuitable  oae,  and  was  not  made  to  drain 
more  territory  or  surface  water  than  was  nec- 
essary in  complying  with  the  statute,  and  there 
was  no  other  ditch,  drain,  or  water  coarse  af- 
fording an  outlet  for  such  lateral  ditch,  the 
company  was  not  liable  because  the  ditch 
after  passing  through  the  roadbed  and  leavinc 
the  right  of  way  overflowed  the  land  on  the 
north  side  of  the  same;  the  onening  tbrousb  thi- 
roadbed  and  ditch  on  the  right  of  way  being 
sufficient,  the  company  merely  having  done  what 
it  was  authorized  to  do  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  8S  333-336:  Dec  Dig.  §  108.*] 

Appeal  from  Jasper  Circuit  Court;  D.  B. 
Blair,  Judge. 

Action  by  A.  F.  Poncot  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  dismissing  the 
cause  for  failure  to  prosecute,  plaintiff  ap- 
peals.   Affirmed. 

Shannon  &  Phelps,  of  Carthage,  for  ap- 
pellant B.  T.  Bailey,  of  St  Louis,  and  A. 
E.  Spencer,  of  Joplin,  for  respondent 

BOBEBTSON,  P.  J.  Plaintiff  has  appealed 
from  the  following  judgment  entered  June 
18, 1913:  "It  appearing  to  the  court  that  the 
plaintiff  has  felled  to  appear  and  prosecute 
this  cause,  It  is  therefore  ordered  by  the 
court  that  this  cause  be  and  the  same  Is 
hereby  dismissed;  that  the  defendant  be 
discharged  and  recover  of  and  from  the 
plaintiff  the  costs  of  this  case;  and  that 
execution  issue  therefor." 

The  history  of  the  case  Is  as  follows:  On 
May  17,  1012,  the  plaintiff  filed  in  the  cir- 
cuit court  his  original  petition  seeking  to  re- 
cover for  damages  to  his  crops  caused  by  the 
flooding  of  his  land  by  the  defendant  in  the 
years  1907,  1008,  1009,  1910,  and  1911.  On 
the  first  day  of  the  return  term,  June  3, 
1012,  the  defendant  appeared  and  answered 
by  a  general  denial.    At  the  November,  1912, 
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term,  on  the  commencement  of  the  trial  be- 
fore a  Jury,  npon  motion  to  require  the 
plaintiff  to  elect  upon  which  cause  of  action 
he  would  proceed,  the  court  sustained  the 
'  same,  and  thereupon  the  plalntifF  filed  an 
amended  petition,  stating  the  several  causes 
of  action  embraced  in  the  original  petition 
In  five  separate  counts.  Afterwards,  during 
the  progress  of  the  trial,  the  plaintiff  further 
amended  his  i>etltion  by  striking  out  certain 
portions  of  each  count  of  said  amended  peti- 
tion and  interlining  certain  words  in  each 
count,  wMch  Interlineations  were  by  the 
court  strlclsen  out  on  the  ground  that  they 
constituted  a  departure  from  the  original 
petition  and  stated  a  new  and  different  cause 
of  action.  The  court  discharged  the  Jury, 
made  an  order  continuing  «the  cause,  and 
gave  the  plaintiff  leave  to  file  another  amend- 
ed petition.  On  December  14, 1912,  the  plain- 
tiff filed  another  amended  petition  containing  ; 
five  counts,  and  on  December  17,  1912,  the 
defendant  filed  a  motion  to  strilse  out  each 
count  of  said  last-amended  petition  for  the 
reason  assigned  that  said  amended  petition 
stated  different  causes  of  action  from  those 
contained  In  the  original  petition.  On  Janu- 
ary 4,  1913,  the  last  day  of  the  Novem- 
ber term  of  said  court,  the  court  sustained 
the  said  motion,  and  the  plaintiff  was  given 
until  the  third  day  of  the  February,  1913, 
term  of  said  court  in  which  to  file  his  bill  of 
exceptions.  The  next'  record  disclosed  in 
the  case  Is  that  of  the  filing  of  the  bill  of 
exceptions  on  February  17, '1913,  the  first 
day  of  the  February,  1913,  term  of  courl^ 
and  the  only  other  record  is  that  of  the  judg- 
ment of  dismissal,  above  set  out,  on  June  18, 
1913,  for  failure  to  prosecute  said  cause. 
Plaintiff  has  taken  the  necessary  steps  to 
perfect  his  appeal  to  this  court  from  the 
judgment  of  dismissal,  but  no  motion  for  a 
new  trial  was  filed  by  him  in  the  circuit 
court.  This,  we  think,  precludes  a  review 
by  this  court  of  the  errors  complained  of 
here  by  the  appellant. 

[1,  2]  Section  2083,  R.  S.  1909,  makes  it  our 
duty  to  examine  the  record  in  all  cases  ir- 
re.spectlve  of  any  exceptions  in  motions  for 
new  trial  or  In  arrest  of  judgment ;  but  un- 
der section  2081,  R.  S.  1909,  we  overstep  our 
bounds  when  we  seek  to  decide  questions 
which  are  wholly  matters  of  exception  but 
in  which  either  no  exceptions  were  saved,  or 
of  which  no  complaint  was  made  in  the  mo- 
tion for  new  trial.  In  short,  we  should  be 
careful  not  to  convict  the  trial  court  of  an 
error  of  which  full  opportunity  was  not 
given,  as  provided  for  by  law,  for  correction 
before  the  case  reaches  'this  court 

Thus,  it  is  necessary  that  we  determine 
whether  the  motion  in  this  case  to  strike 
out  the  last  amended  petition  of  plaintiff 
from  the  files  is  a  part  of  the  record  proper. 
Matters  of  exception,  such  as  complaint  of 
striking  out  portions  of  pleadings,  not  em- 
braced in  a  motion  tor  new  trial,  cannot  be 
considered  by  this  court  Acock  v.  Acock,  j 
S7  Mo.  154,  156;    Gardner  T.  Met  St  By.  i 


Co.,  223  Mo.  389,  412, 122  S.  W.  1068,  ]8  Ann. 
Cas.  1166;  Coffey  v.  Carthage,  200  Mo.  616, 
629,  98  S.  W.  562 ;  Barrett  v.  Stoddard  Co., 
246  Mo.  501,  509,  152  S.  W.  43;  Williams  v. 
Railway  Co.,  112  Mo.  463,  485,  20  S.  W.  631, 
34  Am.  St  Rep.  403. 

The  case  of  Blck  v.  Dry,  134  Mo.App.  589, 
114  S.  W.  1145,  Is  a  case  directly  In  point, 
holding  that  a  motion  and  the  action  of  the 
court  in  striking  out  the  petition  on  the 
ground  that  there  Is  a  departure  are  mat- 
ters of  exception  and  not  a  part  of  the  record 
proper,  so  that  It  necessarily  follows  that 
they  should  be  Incorporated  in  the  bill  of  ex- 
ceptions; and,  under  the  rulings  in  the  Acock, 
Gardner,  Coffey,  Barrett  and  Williams  Cases, 
supra,  it  was  essential  that  a  motion  in  the 
nature,  at  least  of  a  motion  for  a  new  trial, 
should  have  been  filed,  or  that  some  oppor- 
tunity should  have  been  given  the  trial  court 
to  have  corrected  the  errors  of  which  com- 
plaint is  now  made. 

In  Bateson  v.  Clark,  37  Mo.  31,  34,  It  is 
said  that  the  record  proper  is  the  petition, 
summons,  and  all  subsequent  pleadings,  in- 
cluding the  verdict  and  judgment  and  that 
these  the  law  has  made  it  our  duty  to  ex- 
amine and  revise  whether  any  exceptions 
are  taken  or  not  In  the  opinion  in  the  case 
of  In  re  Estate  of  Howard,  128  Mo.  App. 
482,  490,  106  S.  W.  116,  118,  are  collected 
and  classified  numerous  authorities,  and, 
after  the  statement  that  there  are  various 
motions,  the  rulings  on  which  may  be  re- 
viewed without  being  mentioned  In  a  motion 
for  new  trial,  is  the  following:  A  motion 
"to  strike  out  an  entire  pleading,  which  mo- 
tion is  equivalent  to  a  demurrer.  O'Connor 
V.  Koch,  56  Mo.  253."  The  case  cited,  upon 
which  this  instance  is  given,  involved  in  ef- 
fect a  demurrer  to  the  petition. 

In  the  case  of  Heman  v.  Glann,  129  Mo. 
325,  334,  31  S.  W.  589,  after  a  motion  to 
strike  out  an  amended  petition  on  the  ground 
of  departure  was  sustained,  the  plaintiffs  ex- 
cepted, afterwards  moved  the  court  to  set 
aside  its  order  striking  out  said  amended 
petition,  and,  after  that  was- overruled,  the 
plaintiffs  again  excepted,  and  thereupon  took 
a  nonsuit  with  leave  to  move  to  set  the  same 
aside,  and  afterwards  filed  said  motion, 
whicli  was  overruled,  and  plaintiffs  excepted 
and  thereupon  perfected  their  appeal. 

In  the  case  of  Ross  v.  Mineral  Land  Co., 
162  Mo.  317,  328,  62  S.  W.  984,  upon  the 
sustaining  of  a  motion  to  strike  out  the 
plaintiffs  excepted  and  announced  that  they 
would  stand  upon  their  petition  and  declined 
to  plead  further.  The  court  then  gave  judg- 
ment for  the  defendants,  to  which  plaintiffs 
excepted  and  In  due  time  filed  their  motion 
to  set  aside  the  order  striking  out  their 
amended  petition  and  to  set  aside  the  judg- 
ment rendered  for  the  defendants  and  to  per- 
mit the  plaintiffs  to  proceed  to  trial.  Upon 
the  overruling  of  this  motion,  tiie  plaintiffs 
excepted  and  perfected  their  appeal. 

In  the  case  of  Beattie  Mfg.  Co.  v.  Oerardl, 
166  Mo.  142,  152,  65  S.  W.  1035,  the  defend- 
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ant  sought  to  reach  the  defect  of  departnre, 
or  change  of  cause  of  action,  by  means  of  a 
demurrer,  and  the  Supreme  Court  held  (166 
Mo.  153,  65  S.  W.  1035)  that,  as  a  demurrer 
only  goes  to  some  defect  apparent  on  the 
face  of  the  petition  demurred  to,  the  question 
could  only  have  been  raised  by  a  motion  to 
strike  out.  Thus,  It  is  apparent  that  a  mo- 
tion of  this  character  Is  not  and  cannot,  un- 
der any  circumstances,  be  considered  in  the 
nature  of  a  demurrer  or  as  a  part  of  the  rec- 
ord proper,  and  the  appellant  In  the  case  at 
bar  80  understood,  and  therefore  made  the 
motion,  and  his  exception  to  the  action  of 
the  court  sustaining  It,  a  part  of  the  record 
by  a  bill  of  exceptions;  but  be  did  not  file 
any  farther  motion  in  the  nature  of  a  mo- 
tion for  a  new  trial  giving  the  circuit  court 
an  opportunity  to  correct  the  alleged  error. 

[3, 4]  This  case  also  presents  the  peculiar 
situation  that,  long  after  the  appellant  had 
filed  his  bill  of  exceptions  and  made  his  last 
appearance  in  the  case,  the  court  dismissed 
the  cause  for  failure  to  prosecute.  It  ap- 
pears from  the  conduct  of  plaintiff  in  this 
regard  that  he  had  abandoned  the  case,  and 
he  should  now  be  heard  to  complain  of  noth- 
ing except  the  dismissal.  The  record  does 
not  disclose  that  the  judgment  from  which 
the  plalntlfF  has  appealed  was  Induced  by  the 
matters  of  which  he  now  complains,  but  it 
appears  to  have  been  brough't  about  as  a  re- 
sult of  his  failure  to  prosecute  his  suit  The 
record  does  not  disclose  that  his  failure  to 
proceed  with  his  case  was  because  of  the  ac- 
tion of  the  court  in  striking  out  his  last 
amended  petition.  In  this  dismissal  the 
court  committed  no  error. 

We  feel  that  this  case  should  not  be  passed 
without  the  suggestion  that,  while  we  pre- 
fer to  dispose  of  cases  on  the  merits  rather 
than  upon  questions  of  practice,  we  should 
not  be  expected  to  Ignore  the  statutory  pro- 
visions that  are  enacted  for  a  fair  and  full 
presentation  to  the  circuit  court  of  all  mat- 
ters to  which  error  is  here  assigned.  The 
rule  requiring  a  motion  for  a  new  trial  is  a 
Just  one  and  one  which  In  fairness  to  the  low- 
er courts  should  be  enforced  when  the  occa- 
sion arises  and  the  attention  of  the  appel- 
late court  is  called  thereto.  If  the  appellant 
had  pursued  an  orderly  course  in  the  lower 
court,  it  might  have  been  unnecessary  for  him 
to  seek  a  review  here.  After  the  circuit  dis- 
missed his  case  for  failure  to  prosecute,  he 
then  proceeded  here  too  rapidly. 

Finding  no  error  of  which  the  trial  court 
can  be  convicted,  It  Is  our  duty  to  affirm  the 
Judgment 

Affirmed. 

STURGIS  and  FARRINGTON,  JJ.,  concur 
herein  and  file  a  separate  opinion. 

STURGIS,  J.  [§]  I  fully  concur  with 
ROBERTSON,  P.  J.,  in  the  foregoing  opin- 


ion and  think  the  case  should  be  affirmed  for 
another  reason. 

Even  If  the  motion  to  strike  out  the  a  maid- 
ed petition  be  regarded  as  having  the  force 
and  effect  of  a  demurrer  and  for  that  rea- 
son no  motion  for  a  new  trial  is  necessary, 
yet  the  action  of  the  court  should  be  sus- 
tained for  the  reason  that  the  amended  pe- 
tition so  stricken  out  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
amended  petition  in  effect  alleges  that  the 
defendant  constructed  an  embankment  east 
and  west  so  as  to  obstruct  the  natural  flow 
northward  of  surface  water  on  his  adjacent 
farm  on  the  south;  that  it  constructed  a 
ditch  on  the  south  side  of  this  embankment 
to  connect  and  ^ain  the  surface  water  west- 
ward Into  a  ditch  running  north  and  cross- 
ing defendant's  right  of  way ;  that  this  ditch 
running  north  overflowed  the  land  on  the 
north  side  of  the  right  of  way  because  In- 
sufficient to  carry  off  all  the  surface  water 
running  into  the  same.  It  is  not  alleged  and 
in  fact  the  overflow  on  the  north  side  of  the 
embankment  could  not  be  caused  by  an  in- 
sufficient opening  through  the  same  or  any 
obstruction  on  the  right  of  way.  The  peti- 
tion merely  alleges  that  defendant  did  what 
the  statute  (section  3150,  R.  S.  1909)  author- 
izes and  required  it  to  do,  to  wit  construct 
a  suitable  ditch  and  drain  along  the  side  of 
the  roadbed  to  connect  with  the  ditches  and 
drains  passing  through  its  roadbed,  so  as  to 
afford  a  sufficient  outlet  to  drain  and  carry 
ott  the  surface  water.  The  statute  does  not 
require  railroads  to  be  built  on  open  trestle 
work,  so  as  to  in  no  way  obstruct  the  flow  of 
surface  water,  but  authorizes  solid  embank- 
ments with  sufficient  openings  where  there 
are  ditches  and  drains  or  water  courses  to 
pass  through  and  the  construction  of  lateral 
ditches  and  drains  to  connect  with  and  drain 
the  surface  water  into  the  same.  Graves  v. 
Railroad,  69  Mo.  App.  579;  Cooper  v.  RaQ- 
road,  123  Mo.  App.  141,  100  S.  W.  494;  Ran- 
ney  v.  Railroad,  137  Mo.  App.  537,  119  S.  W. 
484.  To  the  extent  to  which  railroads  are 
permitted  and  required  by  this  statute  to 
construct  and  maintain  ditches  and  drains 
along  Its  roadbed  to  carry  surface  water  into 
other  ditches,  drains,  or  water  courses,  they 
cannot  be  held  liable  for  so  doing  or  for  any 
damage  resulting  therefrom.  It  Is  not  al- 
leged that  the  lateral  drain  was  constructed 
In  a  negligent  manner  or  was  not  a  "suitable" 
one,  or  that  it  was  made  to  drain  more  terri- 
tory or  more  surface  water  than  was  neces- 
sary In  complying  with  the  statute,  or  that 
there  was  any  other  ditch,  drain,  or  water 
course  affording  an  outlet  for  this  lateral 
ditch.  The  rule  forbidding  the  collection  of 
surface  water  into  ditches  and  discharging  it 
in  increased  volume  on  other  lands  is  not 
applicable  to  this  case. 

FARRIMQTON,  J.,  concuta. 
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JOHNSON   T.    SPRINGFIEtD   TRACTION 
CO. 

<Springfieia  Court  of  Appeals.    Missoari.    Dec. 
11,  1913.    Rehearing  Denied  Jan.  6,  1914.) 

1.  Street  Railboads  (|  117*)— Personal  In- 
JcmiE8— Question  fob  Jury. 

On  evidence,  in  an  action  for  personal  in- 
juries from  a  collision  of  defendant  s  street  car 
with  a  wagon  on  which  plaintiff  was  riding, 
held,  that  a  demurrer  to  the  evidence  was  prop- 
■erly  overruled. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  fi  239-257;  Dec.  Dig.  |  117.*] 

2.  Tbiai.  (S  260*)— Rbtubal  of  Imstbuotionb 
— multipucitt. 

Courts  should  not  give  too  many  instruc- 
tions in  any  case,  as  they  tend  to  confuse  rather 
than  to  enlighten  the  jury,  and,  having  given 
-an  instruction  fairly  and  clearly  presenting  an 
issue,  further  instructions  diSereutly  worded 
but  covering  the  same  point  or  making  nice  le- 
gal distinctions  are  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i§  651-659 ;  Dec.  Dig.  |  260.*] 

5.  Pleading   (§  8*)— Coholumons— Contrib- 

CTORT  NeQLIGBNCC. 

The  mere  general  statement  of  a  conclu- 
sion that  if  defendant  was  negligent  the  plain- 
tiff was  also  guilty  of  negligence  contributing 
thereto  is  bad  pleading  which,  in  the  absence 
-of  waiver,  is  insufficient  to  raise  any  such  is- 
nae. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
<3eiifc  Dig.  |«  12-28%,  68;   Dec.  Dig.  I  8.*] 

4.  Street    Railboadb    (§   99*)  —  Travelkrb' 

Ube  of  Street— Neoliobncb. 

The  mere  use  of  a  public  street,  no  part 
«f  which  was  set  apart  for  the  exclusive  use  of 
a  street  railway,  by  driving  on  the  part  of  the 
street  occupied  by  its  car  track,  is  not  negli- 
gence which  will  preclude  recovery  for  injuries 
received  by  being  run  into  by  a,  street  .car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  SJ  209-218 ;   Dec,  Dig.  §  99.*] 

•6.  Negligence  (|  93*)— Contributory  Nbo- 

LioENCE— Imputed  Negligence. 

Where  plaintiff,  in  an  action  against  a 
street  railway  for  personal  injuries  from  a  col- 
lision, was  not  driving  or  directing  the  wagon 
on  which  she  was  riding  with  her  husband,  and 
he  was  not  her  agent  in  so  doing,  his  negligence 
In  driving,  if  any,  was  not  imputable  to  her, 
where  she  did  not  concur  in  or  expressly  sanc- 
tion it,  or  knowing  the  danger  fail  to  protect 
herself. 

[EJd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  f{  147-160;  Dec.  Dig.  |  93.*] 

6.  Trial  (§  296*)— Instructions— Contribu- 
tory Negligence — Cube  of  Ouission. 

In  an  action  against  a  street  railway  for 
personal  injuries  from  a  collision,  a  defense 
like    contributory    negligence,    which    must    be 

E leaded  and  proved  by  defendant,  may  properly 
e  left  to  a  separate  instruction,  so  tfat  a  gen- 
eral instruction  for  plaintiff  omitting  any  refer- 
ence to  such   defense  is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  is  705-718,  715.  716,  718;  Dec.  Dig.  f 
296.*] 

7.  Trial  (S  295*)— Ihbtructions— Construc- 
tion AS  a  Whole. 

Error,  if  any,  in  a  general  instruction 
for  plaintiff,  in  an  action  against  a  street  rail- 
way for  personal  injuries,  omitting  any  refer- 
ence to  contributory  negligence,  was  harmless 
where  it  and  the  instruction  for  defendant, 
pointing  out  all  acts  of  plaintiff  alleged  to  con- 
stitute   contributory    negligence,    supplemented 


each  other  and  when  read  together  made  a  har- 
monious whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  70S-717;    Dec.  Dig.   |  295.*] 

8.  Street  Railroads  (g  118*)— Personal  In- 
juries—Inbtbuotions— Negligence. 

In  an  action  against  a  street  railway  for 
personal  injuries  from  a  collision,  an  instruc- 
tion stating  generally  the  duty  of  defendant, 
followed  with  a  specific  application  of  the  doc- 
trine so  stated  to  the  facts  in  issue,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,   Cent   Dig.    {§   258-269;    Dec   Dig.   { 

9.  Street  Railroads  (|  81*)— Pebbonal  In- 
juries—Duty OF  Vigilant  Watch. 

The  vigilant  watch  doctrine  is  in  force  as 
part  of  the  common  law,  without  any  city  ordi- 
nance to  that  effect 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  172-177;  Dec.  Dig.  8/81.*] 

10.  Trial  ({  191*)  —  Ihstbuotions— AsstniF- 
TioN  OF  Fact. 

In  an  action  against  a  street  railway  for 
personal  injuries  from  a  collision,  an  instruc- 
tion that  if  a  jury  found  from  the  evidence  that 
the  motorman  saw,  or  by  ordinary  care  could 
have  seen,  the  plaintiff's  wagon  moving  along 
its  track  in  dangerous  nearness  thereto,  was  not 
objectionable  as  assuming  that  the  car  was 
"in  dangerous  nearness  thereto"  without  the 
qualification  "if  you  so  find." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  420-^1,  435;   Dec.  Dig.  g  191.*] 

11.  Street  Railroads  (g  90*)— Personal  In- 
juries—Avoidable Injury. 

In  an  action  for  personal  injuries  received 
in  a  collision  with  a  street  car,  plaintiff  might 
recover  where  defendant  could  have  prevented 
injury  cither  by  sounding  the  gong  or  stopping 
the  car  and  failed  to  do  so,  and  could  also  re- 
cover on  defendant's  negligence  in  not  stopping 
the  car,  even  if  the  gong  was  being  sounded. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  gg  190-193 ;   Dec  Dig.  g  90.*] 

12.  Trial  (J  243*)— Instbuotiows— Confliot- 
INO  Instbuctions. 

In  an  action  for  personal  injuries  received 
in  a  collision  with  a  street  car,  an  instruction, 
permitting  a  recovery  if  defendant  could  have 
prevented  the  accident  by  either  sounding  a 
gong  or  stopping  the  car  and  failed  to  do  so,  was 
not  in  conflict  with  an  instruction  permitting  re- 
covery for  negligent  failure  to  stop  the  car  even 
if  the  gong  was  being  sounded,  since,  if  it  was 
defendant's  duty  to  do  both  of  such  things  to 
avoid  injnrv,  the  doing  of  one  only  would  not 
excuse  its  failure  to  do  the  other  when  the  do- 
ing of  the  other  would  have  avoided  injury. 

[Ed.  Note.— For  other  cases,  see.  Trial,  Cent 
Dig.  gg  564,  565;    Dec.  Dig.  g  243.*] 

13.  Street  Railboads  (g  90*)— Opebation— 
"Vigilant  Watch"  —  "Fibst  Appearance 
OF  Danger." 

The  doctrine  of  "vigilant  watch,"  as  apply- 
ing to  the  operation  of  a  street  railway,  requires 
that  a  motorman  on  the  "first  appearance  of 
danger"  to  a  vehicle  on  the  track  shall  stop  the 
car  in  the  shortest  time  and  space  possible ;  and 
where  be  has  an  unobstructed  view  of  the  ve- 
hicle either  on  the  track  or  so  near  as  to  be  in 
danger,  and  he  sees,  or  by  due  care  might  see, 
the  danger  in  time  to  control  or  stop  his  car 
before  collision,  (he  time  and  place  where  his 
duty  to  do  80  arose  is  somewhere  between  the 
place  of  vision  and  tho  collision. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  gg  190-193 ;   Dec  Dig.  g  90.*] 
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14.  Stbket  Raelboadb  ({  117*)— Pebsonai.  In- 
JtJBrEs  —  Question  foe  J  hey  — Avoidable 
Injubt.    ■  ' 

In  an  action  against  a  street  railway  for 
personal  injuries  from  a  collision  of  its  car  with 
plaintiffs  wagon,  it  is  for  the  jury  to  determine 
when  plaintiff's  danger  first  appeared. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  239-257;  Dec.  Dig.  I 
117.»1 

15.  Appeai.  and  Ebbob  (|  882*)— Right  to 
ColfPLAIN— Pabtt  Alleoino  Ebbob. 

A  party  cannot  complain  of  error  in  the 
theory  on  which  the  case  was  submitted,  when 
its  own  instruction  submitted  the  same  theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3591-3610;    Dec.  Dig.  I 

16.  Neouobnce  (S  119*)  — Issues  — Last 
Cleab  Chance— Plaintiff's  Negligence. 

The  humanitarian  or  last  clear  chance  doc- 
trine is  an  exception  to  and  defeats  the  rule 
that  Contributory  negligence  is  a  complete  de- 
fense, and  arises  not  because  of,  but  in  spite 
of,  plaintiff's  negligence,  so  that  where  the 
facts  found  call  for  the  application  of  the  doc- 
trine, the  fact  that  plaintiff's  negligence  is  not 
pleaded  or  admitted  is  unimportant 

[Sid.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {§  200-216;    Dec.  Dig.  §  119.*] 

17.  Tbiai.  (I  194*)— Insteoctions— Peoviwcb 
of  Jvbt. 

Whether  positive  evidence  of  witnesses  who 
said  that  they  heard  the  gong  of  a  street  car 
Bounded  was  entitled  to  greater  weight  than 
negative  evidence  of  witnesses,  who  said  that 
they  were  in  a  position  to  hear  it,  but  did  not 
hear  it,  is  a  question  to  be  weighed  by  the  jury, 
who  are  the  sole  judges  of  the  weight  to  be'  given 
the  testimony  of  any  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  413,  436,  439-441,  446-454,  456-466; 
Dec.  Dig.  §  194.*] 

1&  Tbial  (J  252*)— iNSTBUcnoNB— Applica- 
tion TO  Evidence. 

In  an  action  against  a  street  railway  for 
personal  injuries  from  a  collision,  where  there 
was  no  proof  of  plaintiff's  expectancy  of  life 
at  her  age,  it  was  not  error  to  refuse  an  instruc- 
tion that,  in  determining  the  amount  of  damag- 
es, her  age  and  expectancy  should  be  considered. 
[Ed.  Note.— For  other  cases,  see -Trial,  Cent 
Dig.  |§  505,  596-612;   Dec.  Dig.  i  252.* j 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Arch  A,  Jobnson,  Judge. 

Action  by  Martha  A.  Johnson  against  the 
Springfield  TracHon  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  defendant  appeals  from  a  Judgment 
for  $6,000  in  favor  of  plaintiff  for  personal 
injuries  sustained  by  her  by  reason  of  de- 
fendant's trolley  car  colliding  with  a  wagon 
on  which  she  was  riding  with  her  husband, 
whereby  plaintiff  was  thrown  to  the  pave- 
ment The  injury  occurred  on  Jefferson,  a 
north  and  south  street,  in  Springfield,  Mo., 
on  Labor  Day,  1912.  The  plaintiff  and  her 
husband,  both  very  old  people,  were  moving 
from  the  country  to  town  and  were  haul- 
ing certain  household  goods,  including  an 
"old  fashioned"  kitchen  safe,  on  a  one-horse 
spring  wagon;  they  sitting  on  a  spring  seat 
with  tills  kitchen  safe  fastened  crosswise  on 
the  wagon  bed  Just  behind  thhs  seat    This 


safe  was  some  6  or  7  feet  high,  end  when 
laid  across  the  wagon  bed  projected  over  ei- 
ther side  some  18  to  24  inches.  The  wagon 
was  traveling  south,  as  was  the  troUey  car 
which  struck  it,  and,  while  there  is  some  con- 
tiict  of  the  evidence  on  this  point,  the  Jury 
were  warranted  in  finding  that  shortly  be- 
fore the  actual  collision  one  wheel  of  the 
wagon  was  running  inside  the  west  rail  with 
the  driver  trying  to  turn  to  the  west  so  as 
to  entirely  clear  the  track.  The  car  over- 
took the  wagon  Just  after  the  wagon  wheel 
passed  over  the  rail  to  the  west  side  and 
while  the  wagon  was  yet  so  near  the  track 
that,  while  the  car  cleared  the  wagon,  it 
struck  the  projecting  end  or  legs  of  this 
kitchen  safe,  forcing  it  forward  against  the 
seat  and  precipitating  both  plaintiff  and  her 
husband  onto  the  pavement  a  few  feet  from 
the  curb  on  the  west  side  of  the  wagon.  The 
force  of  the  blow  was  such  that,  while  plain- 
tiff was  pn  the  east  end  of  the  seat  next  to 
the  colliding  car,  she  was  thrown  over  her 
husband  lighting  nearest  to  the  west  curb. 
The  husband  died  from  the  effects  of  his  in- 
juries, and  tills  plaintiff  bad  several  bones 
broken  and  received  severe  and  permanent 
injuries.  This  suit  is  for  her  personal  in- 
juries and  not  for  the  death  of  her  husband. 
It  is  shown  that  Jefferson  is  a  much  traveled 
street  at  and  near  the  place  of  the  accident, 
and  ttiat  at  the  time  and  place  thereof  there 
were  one  or  two  automobiles  near  the  west 
curb,  so  that  plaintiff's  wagon  was  to  some 
extent  hemmed  in  so  as  to  prevent  turning 
westward  to  clear  the  track.  Plaintiff  testi- 
fied that  she  remembered  well  of  their  driv- 
ing along  the  street  in  the  wagon,  but  knew 
nothing  of  the  accident  or  what  caused  it  un- 
til she  regained  consciousness  at  the  hospi- 
tal some  days  later  and  was  told  how  she 
got  hurt  As  the  husband  was  killed,  it  is 
mere  conjecture  that  be  ever  knew  of  the 
approach  of  the  car  from  the  rear  or  what 
happened  to  him. 

It  is  undisputed  that  those  in  diarge  of 
the  car  had  an  unobstructed  view  of  tlie 
wagon  as  it  proceeded  up  the  track  for  a 
block  before  the  wagon  was  reached ;  it  was 
a  dear  day,  the  tragk  in  good  condition,  the 
car  equipped  with  modern  appliances  and 
running  upgrade.  There  is  also  much  evi- 
dence, though  this  is  not  uncontradicted,  that 
the  car  was  running  eight  to  ten  miles  per 
hour,  the  speed  not  slackened  until  the  ac- 
tual collision,  and  that  no  gong  or  other 
alarm  was  sounded  to  give  warning  of  the 
car's  approach  from  the  rear.  The  follow- 
ing substance  of  the  evidence  of  the  witness 
Horn,  who  saw  the  accident,  will  show  how 
it  occurred:  "I  operated  an  electric  car  as 
motorman  about  two  years  at  Kansas  City. 
Am  reasonably  familiar  with  the  operation 
of  these  cars  and  with  the  appliances  on 
them.  This  was  a  two-truck  car.  I  was  In 
Springfield  on  September  2,  1912,  on  Labor 
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Day.  I  did  not  know  Mr.  and  Mrs.  Johnson 
at  that  time.  I ,  witnessed  the  collision. 
When  I  first  saw  the  wagon.  It  was  going 
south,  one  wheel  on  the  left-hand  side  being 
about  on  the  west  rail  of  the  track.  The  car 
was  about  60  feet  from  the  wagon  when  I 
first  noticed  It  The  car  was  going  eight  or 
ten  miles  an  hour  and  did  not  slow  up  after 
I  saw  it  until  It  struck  the  wagon.  It  kept 
on  at  the  same  rate  of  speed.  I  did  not 
hear  any  alann  sounded.  At  the  time  the 
car  struck  the  wheel  of  the  wagon  had  gotten 
off  of  the  track.  I  do  not  think  the  car 
struck  the  wagon,  but  it  struck  the  legs  of 
the  safe  lying  on  top  of  the  wagon  and  threw 
it  against  the  seat.  The  safe  extended  over 
the  sides  of  the  wagon.  The  effect  of  the 
collision  was  the  pushing  of  the  safe  forward 
and  striking  the  seat  and  throwing  the  old 
people  out  At  the  speed  this  car  was  going 
It  could  have  been  stopped  In  about  30  or  40 
feet." 

The  grounds  of  negligence  alleged  In  the 
petition  and  on  which  the  case  went  to  the 
Jury  are  that  the  persons  in  charge  of  the 
car  saw  or  by  the  exercise  of  ordinary  care 
could  have  seen,  the  wagon  and  plaintiff  on 
the  track  or  In  dangerous  nearness  thereto 
in  time  to  have  prevented  the  accident  by 
sounding  the  gong  or  stopping  the  car  and 
negligently  failed  to  do  so.  The  answer  is 
in  effect  a  general  denial,  except  admitting 
the  collision,  coupled  with  a  general  state- 
ment that  if  defendant  "was  guilty  of  any 
negligence,  as  alleged  In  the  petition,  which 
defendant  denies,  and  that  such  alleged  neg- 
ligence caused  said  collision  and  injury, 
which  defendant  denies,  the  negligence  of  the 
plaintiff  and  the  negligence  of  her  said  hus- 
band directly  contributed  thereto." 

Delaney  &  Delaney,  of  Springfield,  for  ap- 
pellant George  Pepperdine  and  Patterson 
&  Patterson,  aU  of  Springfield,,  for  respond- 
ent 

STUROIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  asked  a  demur- 
rer to  the  evidence,  but  the  above  statement 
of  the  salient  facts  of  the  case  will  leave  no 
doubt  that  the  trial  court  correctly  overruled 
the  same. 

The  principal  errors  assigned  here  relate 
to  the  giving  and  refusal  of  instructions. 
The  court  gave  five  instructions  for  plain- 
tiff, one  of  which,  defining  ordinary  care  and 
negligence  is  not  criticised,  and  gave  eight 
Instructions  for  defendant,  as  asked,  and  one 
other  slightly  modified;  enough,  we  think, 
to  abundantly  and  redundantly  present  all 
the  Issues  in  the  case.  Nevertheless,  defend- 
ant complains  and  assigns  error  on  the  re- 
fusal of  each  and  all  of  fourteen  other  In- 
structions. 

[2]  We  are  not  advised  whether  the  trial 
court  exercised  its  right  to  refuse  some  or 
all  of  those  so  refused  on  the  ground  of  their 
multiplicity  on  the  theory  that  too  many 


instructions  tend  to  confuse  rather  than  en- 
lighten the  Jury  on  the  Issues.  Sidway  v. 
Land  Co.,  163  Mo.  842,  356,  63  S.  W.  705; 
Norton  v.  Railway,  40  Mo.  App.  642;  Craw- 
shaw  V.  Sumner,  56  Mo.  617;  C!oe  ▼.  Griggs, 
76  Mo.  619.  We  will  not  so  treat  the  case,  as 
we  are  aware  that  the  courts,  by  justifying 
at  times  the  refusal  of  instructions  upon 
the  ground  of  their  not  being  so  accurately 
worded  or  drawn  as  to  present  a  strictly 
correct  statement  of  the  law  as  applied  to 
the  particular  facts  of  that  case,  make  neces- 
sary the  practice  which  they  condemn.  We 
do  hold,  however,  that  courts  should  not  give 
too  many  instructions  in  any  case,  as  they 
tend  to  confuse  rather  than  enlighten  {he 
Jury,  and  that,  having  given  a^  Instruction 
which  fairly  presents  an  issue  in  such  man- 
ner that  the  ordinary  Juror  wlU  understand 
the  same,  then  further  instructions,  different- 
ly worded  but  covering  the  same  point  or 
making  nice  legal  distinctions,  are  properly 
refused.  What  we  have  here  said  is  not  a 
mere  general  observation,  but  is  directly  ap- 
plicable to  this  case  and  disposes  of  numer- 
ous alleged  errors  in  the  refusal  of  instruc- 
tions, 

To  set  out  all  of  the  instructions  given 
and  refused  and  mention  each  and  all  of 
the  very  many  objections  urged  against  them 
would  extend  this  opinion  beyond  reasonable 
limits.  We  will  therefore  only  mention  such 
as  seem  to  be  specially  relied  on  or  which 
on  first  thought  would  seem  to  have  some 
merit  The  first  instruction  given  told 
the  Jury  that:  "The  court  instructs  the  Jury 
that  it  is  the  duty  of  a  motorman  operating 
a  street  car  in  a  public  street  to  keep  a 
strict  watchout  for  persons  or  vehicles  in 
the  pathway  of  the  car,  or  so  near  the  path- 
way of  the  car  that  they  are  likely  to  get  in 
the  pathway  of  the  car;  and  a  failure  to 
do  so  is  negUgence."  Then,  after  numerat- 
ing certain  facts  to  be  found  as  to  the  track 
and  method  of  traveling  and  condltibn  of 
the  wagon  and  safe  thereon,  proceeds:  "And 
that  defendant's  motorman  caused  and  suf- 
fered said  car  to  collide  with  plaintiff's 
wagon,  and  thereby  injured  plaintiff;  and 
that  defendant's  motorman  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen, 
the  said  wagon  moving  along  the  defendant's 
said  track,  as  aforesaid,  in  dangerous  near- 
ness thereto;  and  that  thereafter  said  mo- 
torman, by  sounding  the  gong  of  the  car, 
or  by  stopping  said  car  in  the  shortest  time 
and  space  practicable,  with  the  means  ^d 
appliances  at  hand,  could  have  prevented 
said  car  from  collldhag  with  said  wagon  and 
the  said  safe  that  it  contained;  and  that 
said  motorman  negligently  and  carelessly 
failed  so  to  do — ^then  you  will  find  the  is- 
sues in  favor  of  the  plaintiff." 

The  first  criticism  leveled  against  this 
instruciion  is  that  it  is  one  purporting  to 
cover  the  whole  case  and  directing  a  ver- 
dict for  plaintiff  on  the  facts  there  stated. 
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and  tbat  It  Is  erroneous  because  not  mention- 
ing the  defense  of  contributory  negligence. 
We  have  much  doubt  as  to  tbere  being  any 
contributory  negligence  in  the  case  as  ap- 
plied to  plaintiff,  either  in  the  pleadings  or 
evidence. 

[3]  The  courts  have  again  and  again  con- 
demned this  method  of  pleading  contributory 
negligence  by  a  mere  general  statement  of  a 
conclusion  that.  If  defendant  was  negligent, 
the  plaintiff  was  also  guilty  of  negligence 
contributing  thereto,  and  have  held  the  same 
bad  pleading  and  Insufficient  (absent  some 
waiver)  to  raise  any  such  issue.  Cain  t. 
Wlntersteen,  144  Mo.  App.  1,  128  S.  W.  274; 
Wallower  v.  City  of  Webb  aty,  171  Mo.  App. 
214,  156  S.  W.  48,  and  cases  there  cited. 

[4]  Considering  the  evidence  on  this  point, 
this  was  a  public  street,  no  part  of  which 
was  set  aside  for  the  exclusive  use  of  the 
defendant,  and  the  mere  use  for  driving 
thereon  of  the  part  of  the  street  occupied  by 
the  car  track  was  not  negligimce. 

[6]  The  plaintiff  was  not  driving  or  direct- 
ing the  management  of  the  wagon ;  nor  was 
her  husband  her  agent  In  so  doing.  Any 
negligence  on  his  part,  though  we  do  not 
hold  there  was  any,  as  to  where  and  how  be 
was  driving.  Is  not  to  be  imputed  to  her. 
His  negligence  was  not  hers.  Moon  v.  Tran- 
sit Co.,  237  Mo.  425.  435,  141  8.  W.  870,  Ann. 
Cas.  1913A,  183 ;  Munger  v.  City  of  Sedalia, 
66  Mo.  App.  629;  Hedges  v.  City  of  Kansas, 
18  Mo.  App.  62;  Stotler  v.  Railroad,  200 
Mo.  107,  146,  98  8.  W.  509;  Becke  v.  Rail- 
road, 102  MO.  544,  13  S.  W.  1053,  9  L.  R.  A. 
157;  Slnder  v.  Transit  Co.,  189  Mo.  107, 
138,  88  8.  W.  648,  5  L.  R.  A.  (N.  S.)  186. 
Nor  is  there  anything  In  this  case  to  bring 
this  plaintiff  within  the  exceptions  to  the 
rule  just  stated  on  the  ground  that  she  con- 
curred In,  or  gave  express  sanction  to,  any 
negligent  act  of  the  husband,  or,  knowing  the 
danger,  failed  to  protect  herself.  Sluder  v. 
Transit  Co.,  189  Mo.  107,  142,  88  S.  W.  638, 
5  L.  R.  A.  (N.  S.)  ifee. 

[I,  7]  But,  granting  that  there  is  evidence 
of  contributory  negligence  sufficient  to  take 
that  issue  to  the  Jury,  yet  the  court  gave  an 
instruction  asked  by  the  defendant  pointing 
out  all  the  acts  of  both  plaintiff  and  her  hus- 
band which  it  thought  would  constitute  con- 
tributory negligence  and  winding  up  by  tell- 
ing the  Jury  that  if  they  found  such  conduct 
contributed  to  the  collision  and  Injury  to 
find  for  defendant  Instruction  numbered  6, 
given  for  plaintiff,  also  submitted  this  same 
Issue  to  the  jury.  The  Insistence  here  Is 
that  these  "belated"  Instructions,  though 
properly  submitting  this  Issue,  do  not  cure 
the  error  of  omitting  this  defense  in  instruc- 
tion numbered  1.  It  Is  broadly  asserted  that 
any  Instruction  which,  by  its  terms  and 
meaning,  covers  the  whole  case  and  on  the 
facts  therein  stated  directs  a  verdict  for 
plaintiff  Is  erroneous.  If  it  falls  to  Include  the 
defense  interposed,  and  such  error  is  not 


cured  by  other  instructions  correctly  snb- 
mlttlng  such  defense.  The  decisions  may  b« 
hard  to  reconcile  on  this  proposition,  and 
the  rule  is  probably  too  general  to  fit  all 
cases  either  way.  Such  an  Instruction  may 
or  may  not  be  error,  depending  on  the 
peculiar  facts  of  the  particular  case.  To 
say,  however,  that  such  an  instruction,  if 
standing  alone.  Is  erroneous,  is  one  thing, 
and  that  the  error  cannot  be  cured  by  anoth- 
er proper  Instruction  Is  quite  another.  All 
the  cases  cited  by  defendant  do  not  sustain 
Its  broad  contention,  as  it  is  plainly  held  in 
Austin  V.  Transit  Co.,  116  Mo.  App.  146,  152, 
91  S.  W.  460,  452,  that,  wbUe  such  an  in- 
struction is  erroneous,  "but  where  the  omis- 
sion Is  cured  by  other  Instructions  plainly 
and  Intelligently  Eiubmlttlng  the  omitted  evi- 
dence to  the  jury  and  directing  the  result 
that  should  be  reached  if  such  evidence  la 
found  to  be  true,  the  error  would  be  correct- 
ed. Gordon  v.  Burris,  153  Mo.  223,  64  S.  W. 
546;  Perrette  v.  Kansas  City,  162  Mo.  238, 
62  S.  W.  448 ;  Orscheln  v.  Scott,  79  Mo.  App. 
634;  Lemser  v.  MTg.  Co.,  70  Mo.  App.  209; 
Lorson  v.  Mining  Co.,  71  Mo.  App.  612." 
Such,  also.  Is  the  ruling  in  Johnson  v.  Rail- 
way Co.,  117  Mo.  App.  308,  311,  93  8.  W.  866; 
Abbott  V.  Mining  Co.,  112  Mo.  App.  650,  556, 
87  S.  W.  110.  As  applied  to  the  particular 
point  now  at  issue.  It  has  been  frequently 
ruled  that  a  defense  like  contributory  neg- 
ligence or  assumption  of  risk  which  must 
be  pleaded  and  proved  by  defendant  may 
properly  be  left  to  a  separate  Instruction, 
and  an  Instruction,  like  the  one  complained 
of,  omitting  any  reference  to  such  defense, 
Is  not  erroneous.  Underwood  v.  Railroad, 
125  Mo.  App.  490,  102  S.  W.  1045,  and  cases 
dted.  It  is  said  In  Melly  v.  Railroad,  215 
Mo.  667,  114  8.  W.  1013,  that  no  case  except 
that  of  Sullivan  v.  Railroad,  88  Mo.  169.  has 
ever  so  held,  and  that  It  was  overruled  by 
Owens  V.  Railroad,  95  Mo.  169,  8  S.  W.  330, 
6  Am.  St.  Rep.  39,  and  a  number  of  other 
caSes  cited.  We  therefore  rule  this  point 
against  appellant  and  think  our  ruling  will 
be  found  to  be  in  accord  with  Deschner  y. 
Railway  Co.,  200  Mo.  310,  333,  98  S.  W.  737, 
and  Tranbarger  v.  Railroad,  260  Mo.  46,  156 
S.  W.  694.  We  are,  of  course,  now  speaking 
of  cases,  of  which  this  Is  one,  where  the 
instructions  supplement  each  other  and, 
when  read  together,  make  a  harmonious 
whole,  and  not  of  cases  where  an  Incorrect 
instruction  Is  sought  to  be  excused  or  cured 
on  the  ground  that  another  given  Instruction, 
covering  the  same  point,  but  contradictory, 
is  correct  In  such  cases  they  would  not 
supplement  and  aid  each  other,  making  a 
harmonious  whole,  but  would  be  contra- 
dictory and  destructive,  one  of  the  other,  and 
presumptively  such  would  be  error.  Such 
is  the  reason  underlying  some  of  the  cases 
relied  on  by  appellant,  as  for  instance, 
Stewart  v.  Andes,  110  Mo.  App.  243,  248, 
84  S.  W.  1134. 
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[8]  The  first  part  of  "preamble"  of  tliia  In- 
struction numbered  1,  above  quoted,  Is  also 
criticised  as  being  a  mere  abstract  principle 
of  law  too  general  to  be  a  guide  to  the  jury 
and  affording  the  Jury  too  much  of  a  roving 
commission.  It  Is  certainly  the  common 
practice  to  preface  an  instruction  in  negli- 
gence cases  with  a  general  statement  of  the 
daty  of  the  operator  of  machinery,  etc.,  to 
those  using  it  or  likely  to  come  in  contact 
therewith  and  to  follow  the  same,  as  was 
done  in  this  case,  with  a  specific  application 
of  the  doctrine  thus  stated  generally  to  the 
particular  facts  in  Issue.  We  know  of  no 
case  condemning  such  an  instruction,  and  a 
similar  one  received  the  approval  of  this 
court  In  Overby  t.  Hears  Bflning  Co.,  144. Mo. 
App.  363,  374,  128  S.  W.  813. 

[9]  It  is  also  assigned  as  error  that  this 
preamble  puts  in  force  the  vigilant  watch 
doctrine  without  any  city  ordinance  being  in 
force  to  that  effect  Such  doctrine,  howev- 
er, is  in  force  as  part  of  the  common  law  of 
the  land  without  any  city  ordinance.  Sluder 
V.  Transit  Co.,  189  Mo.  107,  136,  88  S.  W. 
648,  5  L.  R.  A.  (N.  S.)  186,  and  cases  cited; 
McFem  v.  Gardner,  121  Mo.  App.  1,  11,  97  S. 
W.  972 ;  Mertens  v.  Transit  Co.,  122  Mo.  App. 
804,  312,  99  S.  W.  512. 

[10]  It  is  also  said  that  this  instruction 
numbered  1  is  erroneous  in  saying,  "The 
court  further  Instructs  the  Jury  that  if  they 
believe  and  find  from  the  evidence  •  •  • 
that  the  defendant's  motorman  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen, 
the  said  wagon  moving  along  the  defendant's 
said  track,  as  aforesaid,  in  dangerous  near- 
ness thereto,  etc.,"  in  that  it  assumes  that  the 
car  in  question  was  "in  dangerous  nearness 
thereto,"  and  that  same  should  have  been 
qualified  by  saying  "if  you  so  find,"  or  some 
equivalent  expression.  We  see  no  merit  in 
this  contention.  Certainly  any  Juror  would 
understand  that  he  was  required  to  find  as  a 
prerequisite  to  plaintlfTs  recovery  not  only 
that  the  motorman  saw  the  wagon  in  a  dan- 
gerous position,  but  that  It  was  in  a  danger- 
ous position  when  he  saw  it.  While  Instruc. 
tions  should  be  carefully  drawn  so  as  not  to 
assume  a  controverted  fact,  yet  the  habit, 
due,  possibly,  to  the  technicality  of  the  courts 
In  that  respect,  of  inserting  after  every 
clause  of  an  instruction  such  phrases  as  "if 
any,"  and  "if  you  so  find,"  is  apt  to  cause 
more  confusion  than  it  clears  up. 

[11,12]  It  is  next  complained  that  instruc- 
tions numbered  1  and  2,  given  for  plaintiff, 
are  In  conflict,  in  that  No.  1  permits  a  recov- 
ery If  the,  defendant  could  have  prevented 
the  accident  by  either  sounding  the  gong  or 
stopping  the  car  and  failed  so  to  do;  while 
Mo.  2  permits  a  recovery  for  the  negligent 
failure  to  stop  the  car  even  if  the  gong  was 
being  sounded.  We  cannot  see  why  both 
propositions  are  not  correct  If  it  was  the 
dui?  of  defendant  to  do  both  these  things  if 
thereby  the  injury  could  have  been  avoided, 
then  the  doing  of  one  only  would  not  excuse 


the  failure  to  do  the  other  when  the  doing  of 
the  other  would  have  avoided  the  injury. 

[13, 14]  Another  complaint  is  that  the  mo- 
torman in  charge  of  the  car,  although  seeing 
the  wagon  on  the  track  or  dangerously  near 
thereto,  bad  a  right  to  presume  that  the 
plaintiff  and  her  husband  would  leave  the 
track  on  the  approach  of  the  car,  and  that 
the  motorman  owed  them  no  duty  to  stop  the 
car  or  check  its  speed  until  it  became  appar- 
ent that  the  wagon  would  not  or  could  not  do 
60,  and  that  the  Jury  should  have  been  so  in- 
structed. We  fail,  however,  to  find  any  such 
instruction  among  the  numerous  refused  ones 
asked  by  the  defendant  But  it  is  said  that 
plaintiff's  instructions  should  have  told  the 
Jury  when  defendant's  duty  to  stop  the  car 
arose.  As  applied  to  street  cars  easily  con- 
trolled and  stopped  and  being  operated  on  a 
much  traveled  street,  the  doctrine  Just  stated 
has  a  very  limited  application.  If  it  is 
meant  that  such  cars  may  be  run  and  kept 
running  at  such  a  rate  of  speed  under  such 
conditions  in  reliance  on  a  wagon  moving  out 
of  the  danger  zone  until  too  late  to  avoid  the 
injury  by  stopping  the  car,  then  we  cannot 
give  assent  to  it  We  have  shown  that  the 
vigilant  watch  doctrine  is  but  declaratory  of 
the  common  law  and  exists  without  any  or- 
dinance, and  that  doctrine  requires  that  the 
motorman  "on  the  first  appearance  of  danger 
to  such  vehicle  shall  stop  the  car  in  the  short- 
est time  and  space  possible."  It  is  a  ques- 
tion for  the  Jury  to  determine  when  the  first 
appearance  of  danger  accrues  under  the  facts 
of  any  particular  case.  When  there  is  an  un- 
obstructed view  of  a  wagon,  either  on  the 
track  or  so  near  thereto  as  to  be  in  the  dan- 
ger zone,  80  tliat  the  Jury  is  warranted  in 
finding  that  the  motorman  either  saw  or  by 
due  care  could  have  seen  such  wagon  in  the 
place  of  danger  in  abundant  time  to  control 
or  stop  his  car  'before  colliding  with  it,  then 
the  time  and  place  where  his  duty  in  this  re- 
gard arose  is  necessarily  somewhere  between 
the  place  of  first  vision  and  the  collision. 
The  first  instruction  predicates  negligence  on 
the  failure  to  stop  the  car  after  the  motor- 
man  saw  or  with  due  care  could  have  seen 
the  wagon  "moving  along  the  track  in  dan- 
gerous proximity  thereto,"  and  the  second 
one  on  such  failure  to  stop  or  attempt  to  stop 
the  car  after  so  seeing  the  wagon  "in  the 
pathway  of  the  car"  and  before  the  time  of 
collision.  These  Instructions  conform  to  the 
amended  instruction  approved  in  Bunyan  t. 
Railway  Co.,  127  Mo.  12, 15,  16,  29  S.  W.  842, 
and  do  not  conflict  with  Boyd  v.  Railway  Co., 
105  Mo.  871,  380, 16  S.  W.  909,  or  Hutchinson 
V.  Railway  Co.,  88  Mo.  App.  376,  relied  on  by 
appellant  See  Wise  v;  Transit  Co.,  198  Mo. 
546,  558,  559,  95  S.  W.  898.  We  rule  this 
point  also  against  the  appellant 

[16,11]  We  are  also  met  with  the  novel 
suggestion  that  the  court  should  not  have 
submitted  the  case  on  the  humane  or  last 
chance  doctrine  because  plaintiff  does  not 
plead  or  admit  her  own  negligence,  and  It  is 
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asserted  that  tbis  doctrine  rests  only  on  con- 
ceded negligence,  citing  Bectenwald  v.  Rail- 
way Co.,  121  Mo.  App.  596,  601,  97  S.  W. 
557.  Aside  from  tbe  fact  that  defendant 
submitted  the  same  theory  by  Its  Instmction 
numbered  C,  and  cannot  now  be  heard  to  com- 
plain (Sepetowski  v.  Transit  Co.,  102  Bto. 
App.  110,  76  S.  W.  603),  we  do  not  think  that 
It  is  either  usual  or  necessary  for  the  plain- 
tiff to  plead  or  admit  his  own  negligence  in 
pleading  the  facts  invoking  such  doctrine. 
In  those  cases  in  which  the  humanitarian 
doctrine  is  an  exception  to  and  defeats  the 
rule  that  contributory  negligence  is  a  com- 
plete defense,  this  doctrine  arises,  not  be- 
cause of,  but  in  spite  of,  plaintiff's  negligence. 
Hutchinson  v.  Railway  Co.,  88  Mo.  App.  376. 
Negligence  in  such  cases  is  more  often  found 
by  the  Jury  against  plaintiff's  denial  than  by 
Ids  admission,  and  the  plaintiff  is  allowed  to 
recover  notwithstanding  the  finding  against 
blm  of  bis  contributory  negligence.  Tbe 
more  correct  doctrine  is  that,  where  the  facts 
found  call  for  the  application  of  the  humani- 
tarian doctrine,  the  question  of  plainttfTs 
negligence  becomes  of  no  importance  one 
way  or  the  other. 

[17]  Nor  can  we  convict  the  trial  court  of 
error  in  refusing  the  instruction  asked  that 
positive  evidence,  to  wit,  the  evidence  of 
witnesses  who  say  that  they  heard  the  gong 
sounded,  is  entitled  to  greater  weight  than 
negative  evidence,  to  wit,  of  those  who  say 
that  they  were  in  a  position  to  hear  but  did 
not  hear  any  gong.  This  is  a  question  to  be 
weighed  by  the  jury,  who  are  the  sole  Judges 
of  the  weight  to  be  given  the  evidence  of  any 
witness.  State  ex  rel.  v.  Railroad,  70  Mo. 
App.  684,  641 ;  Milllgan  y.  Railroad,  79  Mo. 
App.  303,  397. 

[18]  Nor  was  it  error  to  refuse  to  instruct 
the  Jury  that  in  determining  the  amount  of 
damages  to  take  into  consideration  the  age 
and  expectancy  of  the  plaintiff,  as  there  was 
no  proof  of  her  expectancy  at  her  age. 

We  have  examined  the  numerous  other  as- 
signed errors.  Inclusive  of  the  Instruction  on 
the  measure  of  damages  and  the  remarks  of 
connsel  to  the  Jury  during  the  argument,  bat 
find  no  reversible  error  therein. 

The  Judgment  is  therefore  affirmed. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 
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RAUM  V.  BOARD  OF  COUNCIL  OF  CITI 
OF  DANVILLK  (two  cases).  (Court  of  Ap- 
peals of  Kentucky.  Dec.  11,  1913.)  Appeals 
from  Circuit  Court,  Boyle  County.  Nash 
Raum  was  convicted  in  two  cases  of  violating 
the  local  option  law  in  tbe  city  of  Danville,  and 
he  appeals.  Affirmed.  Robert  Hnrdini;  and 
Jno.  W.  Rawlinga,    both  of  Danville,  for  ap- 


pellant.    Chenault   Hnguely,  of  Daaville,   for 

appellee.    . 

NUNN,  J.  Appellant  wag  convicted  for  vio- 
lation of  the  local  option  law  in  two  cases.  la 
one  he  was  find  $80,  and  in  the  other  (UO,  with 
20  days'  imprisonment.  The  facts  and  legal 
propositions  involved  are  tiie  same  as  those  re- 
ported in  the  case  decided  November  11,  1913. 
155  Ky.  &)0,  160  S.  W.  255.  For  the  reasons 
stated  in  that  opinion,  the  judgment  in  both  of 
these  cases  is  affirmed. 


COLLINS  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  17,  1913.)  Appeal 
from  Dallas  (I!ounty  Court  at  Law;  W.  F. 
VVhitehurst,  Judge.  Sarah  Collins  was  convict- 
ed of  keeping  a  disorderly  house,  and  she  ap- 
peals. Affirmed.  C.  R  Lane,  Asst  Atty.  Oen., 
for  the  State. 

•  PRENDERGA'ST,  P.  J.  The  appeUant  was 
convicted  for  keeping  a  disorderly  bouse  under 
article  496,  P.  C,  and  her  punishment  fixed  at 
a  fine  of  $200  and  20  days  in  jail.  There  is 
no  statement  of  facts  or  bills  of  exceptions,  in 
the  absence  of  which  do  question  is  raised  that 
this  court  can  consider.  Tbe  judgment  is 
therefore  affirmed. 


DAVILLO  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  10,  1913.)  Appeal 
from  Dallas  County  Court  at  Law;  W.  F. 
Whitehurst,  Judge.'  Pancho  Davillo  was  con- 
victed of  unlawfully  carrying  a  pistol,  and  be 
appeals.  Affirmed.  C.  E.  Lane,  Asst.  Atty. 
Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  a  fine  of  flOO  and  imprison- 
ment in  jail  for  6  months.  The  record  contains 
neither  a  statement  of  facts  nor  any  bill  of  ex- 
ception. Under  such  circumstances,  there  is  no 
ground  stated  in  the  motion  for  a  new  trial  we 
can  review.    Affirmed. 


HARDY  V.  STATE.    (Court  of  Criminal  Ap- 

Eeals  of  Texas.  Dec.  I'T,  1913.)  Appeal  from 
tistrict  Court,  San  Augustine  County ;  A.  EL 
Davis,  Judge.  Dorsey  Uardy  was  convicted  of 
aggravated  assault,  and  be  appeals,  .\ffirmed. 
C.  E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Upon  an  indict- 
ment for  assault  with  intent  to  kill,  appellant 
was  convicted  of  aggravated  assault,  and  his 
punishment  fixed  at  a  fine  of  $200  and  60  days' 
confinement  in  jail.  There  is  neither  a  state- 
ment of  facts  nor  a  bill  of  exception  in  the 
record.  There  is  nothing  raised  bv  the  motion 
for  new  trial  that  can  be  reviewed,  in  tbe  ab- 
sence of  these.    The  judgment  is  affirmed. 


HART  V.  STATE.  (Ckmrt  of  Criminal  Ap- 
peals of  Texas.  Dec.  23,  1913.)  Appeal  from 
Wichita  County  Court;  C.  B.  Felder,  Judge. 
Lizzie  Hart  was  convicted  of  keeping  a  dis- 
orderly house,  and  she  appeals.  Affirmed.  C 
E.  Lane,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  From  a  conviction, 
with  the  penalty  prescribed  by  law  inflicted,  for 
keeping  a  disorderly  house,  appellant  prosecntes 
an  appeaL  G?here  is  no  statement  of  facts 
nor  bills  of  exceptions  in  the  record.  Nothing 
is  raised  which  can  be  considered  in  the  ab- 
sence of  this.    The  judgment  is  affirmed. 

DAVIDSON,  J.,  absent 


HOUSE  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec.  10,  1913.)  Appeal  from 
Criminal  District  Court.  Dallas  County ;  W. 
L.  Crawford,  Judge.  Charlei  House  was  con- 
victed of  manslaughter,  and   he  appeals.     Af- 
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finned.    O.  B.  Lane,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
manslaughter,  and  bis  punishment  assessed  at 
4  years'  confinement  in  the  state  penitentiary. 
As  the  record  contains  no  statement  of  facts, 
no  question  is  presented  which  calls  for  a  re- 
view of  the  action  of  the  court.    Affirmed. 


JOHNSON  ▼.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  3,  1913.)  Appeal 
from  District  Court,  Bexar  County;  W.  S.  An- 
derson, Judge.  Clarence  Johnson  was  convict- 
ed of  burglary,  and  appeals.  Affirmed.  C.  £. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRBNDERGAST,  P.  J.  From  a  conviction 
for  burglary,  appellant  prosecutes  this  appeal, 
without  anv  statement  of  facts  or  bills  of  ex- 
ceptions. No  question  is  attempted  to  be  rais- 
ed which  we  can  consider  in  the  absence  of 
these.    The  judgment  is  therefore  affirmed. 


KYLE  V.  STATE.     (Court  of  Criminal  Ap- 

geals  of  Texas.  Nov.  12,  1913.  Rehearing 
>enied  Dec  10,  1913J  Appeal  from  Nolan 
Coun^  Court;  Jno.  H.  Cochran,  Jr.,  Judge. 
Mat  Kyle  was  convicted  of  aggravated  assault, 
and  appeals.  Affirmed.  W.  T.  Potter,  of  Aus- 
tin, for  appellant  C.  E.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
aggravated  assanlt;  bis  punishment  being  as- 
sessed, at  a  fine  of  |1()0  and  90  days'  imprison- 
ment in  the  county  jail.  This  record  is  before 
us  without  a  statement  of  facts  or  bill  of  ex- 
ceptions.- In  that  condition  the  record  presents 
no  revisable  matter.    The  judgment  is  affirmed. 

ORTH  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec.  23,  1913.)  Appeal  from 
Wichita  County  Court;  C.  B.  Felder,  Judge. 
T.  R.  T.  Orth  was  convicted  of  maintaining  a 
house  of  prostitution,  and  appeals.  Affirmed. 
-Charles  C.  Huff  and  Orville  Bullington,  both  of 
Wichita  Falls,  for  appellant.  C.  B.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted  and 
Convicted  under  an  indictment  charging  that 
he  "was  the  owner  of  a  house  then  and  there 
situate,  which  said  house  he  did  then  and  there 
unlawfully  keep,  was  concerned  in  keeping,  and 
knowingly  permitted  to  be  kept  as  a  house  for 
the  purpose  of  prostitution,  and  where  prosti- 
tutes were  permitted  to  resort  and  reside  for 
the  purposes  of  plying  their  vocation."  He 
was  convicted,  and  bis  .punishment  assessed  at 


a  fine  of  $200  and  imprisonment  in  the  county 
jail  for  20  days.  At  the  threshold  we  are  met 
with  the  motion  of  the  Assistant  Attorney 
General  to  strike  ont  the  bills  of  exception 
and  statement  of  facts  contained  in  the  record, 
because  they  were  not  filed  within  the  time 
prescribed  by  law.  Appellant's  able  counsel 
have  filed  a  brief  in  which  they  earnestiy  in- 
sist we  are  wrong  in  the  construction  heretofore 
given  to  the  acts  of  the  Legislature  governing 
these  matters.  Every  contention  of  appellant 
is  disposed  of  In  the  case  of  Durham  v.  State, 
165  S.  W.  222,  and,  as  we  see  no  reason  to 
change  our  views  in  this  matter,  we  respectful- 
ly refer  to  that  opinion,  and  the  motion  of  the 
Assistant  Attorney  General  is  sustained.  See, 
also,  De  Friend  v.  State,  153  S.  W.  881,  and 
cases  there  cited.  This  of  necessity  disposes 
of  all  questions  presented  in  the  motion  for  a 
new  trial,  except  the  one  wherein  the  suffi- 
ciency of  the  indictment  is  challenged.  All 
questions  raised  by  him  were  decided  adverse- 
ly to  his  contention  in  the  cases  of  Willis  ▼. 
State,  34  Tex.  Cr.  Rep.  148,  29  S.  W.  787; 
Merrell  v.  State,  29  8.  W.  41;  Schulze  ▼. 
State,  56  S.  W.  918,  and  cases  dted  in  these 
opinions.  Affirmed. 
DAVIDSON,  J.,  absent 


WHITE  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec.  23,  1913.)  Appeal  from 
Angelina  County  Court;  B.  B.  Robb,  Judge. 
Frank  White  was  convicted  of  nving  liqnor  to 
a  minor,  and  he  appeals.  Affirmed.  C.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  From  a  conviction 
for  giving  liquor  to  a  minor,  appellant  has  ap- 
pealed. No  statement  of  facts  is  in  the  rec- 
ord.   The  judgment  is  therefore  affirmed. 

DAVIDSON,  J.,  absent 


YOUNG  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Nov.  26.  1913.)  Appeal  from 
District  Court  Jasper  County;  A.  E.  Davis, 
Judge.  Will  Toung  was  convicted  of  assault 
with  intent  to  kill,  and  be  appeals.  Affirmed. 
See,  also,  151  S.  W.  1046.  C.  E.  Lane,  Asst. 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  The  appellant  was 
convicted  of  an  assault  with  intent  to  kill  and 
murder,  and  his  punishment  fixed  at  15  years' 
confinement  in  the  penitentiary.  There  is  no 
statement  of  facts  in  the  case.  Neither  is 
there  any  bill  of  exception.  Nothing  is  raised 
by  the  motion  for  new  trial  that  we  can  con- 
sider in  the  absence  of  a  statement  of  facta. 
The  judgment  is  therefore  affirmed. 
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ABANDONMENT. 

See  Contracts,  }  323;   Dedication,  §  63;   Home- 
stead, I  181 ;    Husband  and  Wife,  t  283. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  S  334 ;   Death,  f  10. 

m.  DEFECTS    AND    OBJECTIONS    AS 
TO  PA&TIBS  AND  PBOOBEDINOS. 

122  (Tex.Civ.App.)  The  fact  that  plaintiff 
mrporation  had  not  paid  its  franchise  tax,  so 
that  it  was  not  entitled  to  maintain  an  ac- 
tion under  Rev.  Civ.  St.  1911,  art.  7399.  could 
only  be  urged  by  a  plea  in  abatement.— Clegg  v. 
Roscoe  Lumber  Co.,  161  S.  W.  944. 

{ 39  (Ark.)  Under  Kirby's  Dig.  {  6285,  relat- 
ing to  abatement  and  revival,  causes  of  action 
in  favor  of  an  industrial  insurance  company 
for  slander,  libel,  malicious  prosecution,  fraud- 
ulent conspiracy  to  injure  and  destroy  its  busi- 
ness, etc.,  did  not  survive. — Arkansas  Life  Ins. 
Co.  V.  American  Nat.  Life  Ins.  Co.,  161  S.  W. 
136. 

V.  DEATH  OF  PAKTT  AND  RETIVAL 

OF  ACTION. 

(A)  Abatememt  or  Sarvlvml  at  Aetloa. 

i  54  (Tex.Civ.App.)  A  petition,  in  an  action 
by  a  surviving  widow  for  personal  injuries 
to  her  husband,  is  insufficient  as  stating  a 
cause  of  action,  under  Rev.  Civ.  St.  1911,  art 
5686,  for  injuries  not  resulting  in  death,  when 
it  did  not  allege  whether  the  injuries  were  or 
were  not  the  cause  of  the  husband's  death. — 
Black  V.  Texas  &  P.  Ry.  Co.,  161  S.  W.  1077. 

No  action  can  be  maintained  under  Rev.  Civ. 
St.  1911,  art  5686,  providing  that  rights  of 
action  for  personal  injuries  not  resulting  in 
death  shall  survive,  unless  the  injury  did  not 
cause  decedent's  death.— Id. 


See  Seduction. 


ABDUCTION. 
ABORTION. 


See  Indictment  and  Information,  §  191 ;   Physi- 
cians and  Surgeons,  $  11. 

{ 6  (Mo.)  Under  an  information  charging  ac- 
cused with  causing  a  woman  to  take  drugs  to 
grocure  an  abortion,  resulting  in  the  death  of 
er  child,  the  state  must  prove  that  the  death 
was  occasioned  by  the  use  of  some  drug. — State 
V.  Sonner,  161  S.  W.  723. 

The  state  had  the  burden  of  proving  that  the 
use  of  the  drug  was  not  necessary  to  preserve 
the  life  of  the  woman  or  that  of  her  unborn 
child.— Id. 

ABSENCE. 

See  Continuance.  $  12. 


ABSTRACTS. 

See  Appeal  and  Error,  K  584,  586,  663,  671, 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  H  408-487.  648, 
663. 

ACCEPTANCE. 

See  Dedication,  It  35.  37,  38;   Sales,  i  17& 

ACCESSORIES. 

See  Criminal  Law,  H  81,  792. 

ACCIDENT  INSURANCE. 

See  Insurance,  §f  452,  646. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  S|  237,  434. 

ACCOMPLICES. 

See  Criminal  Law,  ii  507-510,  780. 

ACCORD  AND  SATISFACTION. 

See  Novation ;  Payment ;  Release. 

ACCOUNT. 

See  Appeal  and  Error,  J  1028;  Limitation  of 
Actions,  i  100;  Mortgages,  |  199;  Pleadiiig, 
f  330. 

ACCOUNT,  ACTION  ON. 

S  4  (Mo.App.)  Where  plaintiff  accepted  a 
note  in  payment  of  an  account,  and  defendant's 
counsel  agreed  not  to  set  up  the  giving  of  a 
note  as  a  defense  in  case  it  was  returned,  and 
plaintiff  failed  to  return  the  note,  defendant  did 
not  waive  his  right  to  interpose  that  defense.— 
Barton  Lumber  Co.  v.  Gibson,  161  S.  W.  357. 

Action  on  an  account,  for  the  amount  of 
which  a  note  had  been  given,  before  maturity 
of  the  note  held  premature. — Id. 

g  13  (Tex.Civ.App.)  Under  Rev.  Civ.  St.  1911. 
art.  3712,  denial  of  verified  account  alleging  that 
it  was  not  correct  and  true,  that  it  was  not 
due,  and  that  defendant  did  not  owe  it  or  any 
item  thereof,  held  sufficient. — Continental  Lum- 
ber &  Tie  Co.  V.  Miller,  161  8.  W.  927. 

ACCOUNT  STATED. 

See  Justices  of  the  Peace,  §  91;  Pleading,  §g 
330,  424;   Reference,  J  S. 

S  12  (Ark.)  An  account  in  which  items  have 
been  entered  or  omitted  through  fraud,  mistake, 
or  undue  advantage  may  be  surcharged  even 
after  there  has  been  a  settlement  and  payment 
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of  the  balance  found  due. — ^Loewer  T.  Lonoke 
Bice  Hilling  Co.,  161  S.  W.  1042. 

One  Reeking  to  surcharge  an  account  for  fraud, 
mistake,  accident,  or  undue  advantage  must 
proceed  within  a  reasonable  time  after  the  dis- 
covery of  the  fraud.— Id. 

Where  credits  on  corporation's  books,  upon 
which  settlement  with  employ^  who  was  also 
a  director  was  based,  were  made  by  his  direc- 
tion, without  the  knowledge  or  consent  of  the 
other  directors,  the  settlement  was  not  conclu- 
sive, and  the  account  was  properly  opened  to 
correct  such  credits. — Id. 

{  19  (Ark.)  One  seeking  to  surcharge  an  ac- 
count for  fraud,  after  a  settlement  and  payment 
of  the  balance  found  due,  has  the  burden  of 
establishing  the  fraud  by  convincing  evidence. — 
Iioewer  v.  Lonoke  Rice  Milling  Co.,  161  S.  W. 
1042. 

Evidence  hM  to  show  that  credits  on  corpora- 
tion's books  in  favor  of  employ^  and  director, 
upon  which  a  settlement  was  based,  were  made 
by  the  bookkeeper  at  such  director's  order,  with- 
out the  luiowledge  or  consent  of  the  other  di- 
rectors.—Id. 

ACKNOWLEDGMENT. 

See  Limitation  of  Actions,  §|  141,  142. 
I.  KATTTBE  Ain>  NEOESSITT. 

14  (Mo.)  An  unacknowled^  deed  is  valid 
and  sufflcient  to  convey  the  title  as  between  the 
parties.— Schroeder  v.  Xnrpin,  161  S.  W.  716. 

ACTION. 

See   Abatement   and   Revival:    Dismissal   and 
Nonsuit ;   Pleading,  ft  193,  228,  369. 

n.   NATURE    Ain>    FORM. 

1 25  (Tex.Civ.App.)  The  rule  that  an  equita- 
ble demand  cannot  be  pleaded  in  a  court  of  law 
in  set-off  against  a  legal  demand  has  been 
abolished  in  this  state.— Reeves  v.  White,  161 
S.  W.  43. 

1 32  (Mo.)  There  is  but  one  form  of  action  for 
the  enforcement  or  protection  of  private  rights 
or  the  redress  or  prevention  of  private  wrong. — 
Norton  v.  Reed,  161  S.  W.  842. 

ADJOINING  LANDOWNERS. 

See  Agriculture,  |  8;   Boundaries;    Railroads, 
li  113,  364. 

{  8  (K^.)  Where  injuries  to  premises  adjoin- 
ing a  railroad  right  of  way  are  caused  by  blast- 
ing operations  casting  rock  and  soil  thereon, 
the  railroad  company  is  liable  independent  of 
the  question  of  negligence  or  want  of  skill. — 
I>exington  A  B.  Ry.  Co.  v.  Baker,  161  B.  W. 
228. 

ADMINISTRATION. 

See  Ezecntors  and  Administrators, 

ADMISSIONS. 

See  Criminal  Law,  {  406;    Evidence,  H  208- 

AD  VALOREM  TAX. 

See  Taxation,  |  117. 

ADVANCES. 

See  Landlord  and  Tenant,  (i  209-246L 

ADVERSE  CUIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Appeal  and  Error,  |§  877,  1056,  1068 ;  Life 
Estates,  I  8 ;   Limitation  of  Actions ;   Munici- 

5al   Corporations,   I   648;    Partition,  {   13; 
tenancy  in  Common,  {  16. 


X.  KATURE  Aim  REQUISITES. 

(A)  AeaoIalttoM  of  Rislita  br  Preaerlpttoa 
la  G«aeral. 

1 7  (Tez.Clv.App.)  Where  the  state  of  Texas 
placed  grants  made  by  any  former  sovereign 
on  the  same  footing  as  tiiose  made  by  the 
state,  rights  originating  by  treaty  or  under 
the  Constitution  or  laws  of  the  state  were  not 
violated,  and  such  giants  were  not  protected 
from  the  operation  of  the  statute  of  limita- 
tions.—Campbell  V.  Gibba,  161  8.  W.  430. 

I  13  (Tei.Oiv.App.)  One  who  has  advers^ 
peacealile,  and  continuous  possession  of  land 
for  more  than  ten  years  acquires  a  prescriptive 
titie.- Frailer  ▼.  Houston  OU  Ca,  161  S.  W. 
20. 

(B)  Aetiutl  PoaaessioB. 

I  14  (Tex.Civ.App.)  To  sustain  a  presump- 
tion of  the  existence  or  execution  of  a  deed 
from  drcomstances,  actual  possession  is  not 
necessary,  but  open  claim  of  ownership  and 
acquiescence  hy  the  holder  of  the  adversary  ti- 
tle with  Imowledge  of  his  interest  held  essen- 
tial.—Le  Blanc  v.  Jackson,  161  S.  W.  60. 

f  16  (Mo.)  Person  htid  to  exercise  usual  acts 
of  ownership  over  unfenced  and  uncultivated 
portion  of  tract,  within  Rev.  St.  1990,  f  1882, 
by  cuttinf  and  selling  timber,  keeping  tres- 
passers o£  and  protecting  the  timber.— Thomp- 
son V.  StUlwell,  161  STW.  681. 

f  22  (Tex.Civ.App.)  A  person  who  fenced  land 
and  used  it  continuously,  exclusively,  peaceably, 
and  notoriously  for  a  pasture  for  five  stock 
had  sufficient  possession  thereof  witUn  the 
five-years  statute.— Griswold  v.  Comer,  161  S. 
W.  423. 

1 25  (Tex.Civ.App.)  Where  a  lease  gave  the 
tenant  the  right  to  possession  of  the  entire  tract 
of  land,  only  part  of  which  was  improved,  the 
tenant  could  not,  by  limiting  his  claims  to  the 
improved  portion,  defeat  the  lessor's  construc- 
tive possession  of  the  entire  tract. — Frasier  v. 
Houston  Oil  Co.,  161  S.  W.  20. 


(O)  Tislble 


■d  Notovlova  Poaaessloa. 


iSI  (Tex.Civ.App.)  Heir  of  holder  of  record- 
ed tax  deed,  to  whom  land  was  granted  by  par- 
tition deed  held  not  guilty  of  fraud  or  con- 
cealment of  her  ownership  because  she  did  not 
record  the  partition  deed  or  leases  of  the  land 
by  her.— Griswold  v.  Comer,  161  S.  W.  423. 

(K)  Duration    and   Coatlavltr   ot  Posaea- 
alon. 

143  (Tez.Civ.App.)  Where  a  party  who  held 
land  in  trust  for  another,  although  his  convey- 
ance was  absolute  on  its  face,  possessed  the 
property  adversely  to  other  claimants,  the  trus- 
tee's adverse  holding  inured  to  the  benefit  of 
the  cestui  que  trust— Ratcliff  t.  RatcliS,  161 
S.  W.  30. 

(F)  HoatUe  Cbaraeter  of  Poaaeaaloa. 

1 65  (Mo.)  That  fencing  of  portion  of  land  to 
which  defendant's  grantor  had  color  of  title 
was  by  mistake  held  not  to  prevent  such  gran- 
tor's possession  from  being  adverse  where  the 
third  person  who  did  such  lendng  subsequently 
occupied  the  tract  as  such  grantor's  tenant- 
Thompson  ▼.  StiUwell,  161  8.  W.  681. 

1 73  (Tex.Civ.App.)  Junior  patentees  of  the 
state,  or  persons  holding  under  the  patentees, 
hold  under  the  sovereignty  of  the  soil  within 
the  three-year  statute  of  limitations. — Camp- 
bell V.  Gibbs,  161  S.  W.  430. 

179  (Tez.Civ.App.)  A  tax  deed  kM  not  in- 
sufficient as  a  basis  for  prescription  because  of 
an  incorrect  reference  to  the  name  of  the  sur- 
vey and  tile  certificate  nnmt>er. — Griswold  v. 
Comer,  161  S.  W.  423. 

Where  heirs  of  holder  of  recorded  tax  deed 
partitioned  the  land,  an  heir's  possession  there- 
after held  under  a  registered  deed  within  the 
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five  years  atatnte  as  to  the  -whole  tract,  though 
she  did  not  record  her  own  deed. — Id. 

For  a  tax  deed  to  be  su£acient  aa  a  basis 
for  prescription  under  the  five-years  statute, 
all  the  prerequisites  of  the  law  need  not  be 
complied  with  in  making  the  tax  sale.— Id. 

I  80  (Tei.Civ.App.)  Under  the  five-year  stat- 
ute of  limitation,  which  requires  the  adverse 
possession  relied  upon  to  give  title  to  be  under 
a  deed  duly  registered,  the  deed  mnst  describe 
the  land  with  sufficient  certainty  to  identify  it 
— Griswold  v.  Comer,  161  S.  W.  428. 

f  85  (Mo.)  Evidence  held  to  show  that  per- 
son claiming  under  sheriff's  deed  to  quarter 
section  in  good  faith  took  and  for  20  years  held 
possession  of  part  of  the  west  half  in  the 
name  and  under  claim  of  title  to  the  whole.— 
Thompson  ▼.  Stillwefl.  181  S.  W.  681. 

yl5  (Mo.)  Elvidence  in  partition  proceedings 
not  to  show  that  defendants  held  the  land 
adversely  so  as  to  prevent  partition. — Boothe 
V.  Check,  161  S.  W.  791. 

1 85  (Tex.Civ.ApQ.)  In  trespass  to  try  title, 
where  plaintiff  claimed  by  adverse  possession, 
evidence  held  sufficient  to  support  a  finding  that 
the  iwssession  was  not  adverse  for  the  whole 
period  of  limitation.— Ratclifi  v.  Batcliff,  161 
S.  W.  30. 

(O)  PaymeBt  of  Taxes. 

{95  (Tex.Civ.App.)  Evidence  of  failure  to 
pay  taxes  on  land  while  it  was  alleged  that  ad- 
verse possession  was  being  asserted  was  admis- 
sible as  against  the  claimants  by  adverse  pos- 
session.—Houston  Oil  Co.  of  Texas  v.  Jones, 
161  S.  W.  92. 

{95  CJ^ex.Civ.App.)  Evidence  held  not  insuffi- 
cient to  show  payment  of  taxes  by  one  claim- 
ing title  by  prescription  merely  becaose  the 
tax  receipts  gave  a  wrong  certificate  number. — 
Griswold  V.  Comer,  161  S.  W.  423. 

XX.  OPEKATXON  AMD  EFFECT. 


(A)  Bz««Bt  at  Poasesaloa. 

{  100  (Mo.)  Under  Bev.  St.  1909,  (  1882, 
making  possession  under  color  of  title  of  part 
of  a  tract  possession  of  the  whole,  sheriff's 
deed  issued  to  purchaser  at  execution  sale 
held  to  be  color  of  title  to  the  whole  of  the 
land  covered  tiiereby.— 'Thompson  t.  StillwelL 
161  S.  W.  681. 

{  103  (Ky.)  One  who,  claiming  under  deed 
embracing  an  interference  with  an  earlier  pat- 
ent, though  living  outside  the  interference, 
cleared  land,  erected  fences,  and  cultivated  land 
within  the  interference  held  to  have  possession 
of  it  all.— Bassett  ▼.  Lush,  161  S.  W.  227. 

(B)  TlUe  OP  RiKlit  Aeaalred. 

g  104  (Tex.Civ.App.)  The  execution  of  a  deed 
may  be  proved  by  circumstances,  or  by  the  pre- 
sumption from  the  existence  of  such  muniments 
of  title  as  are  necessary  to  give  lawful  origin  to 
a  titie  long  openly  asserted  on  one  side,  with 
aoqoiescence  in  sncb  claim  on  the  other.— Le 
Blanc  T.  Jackson,  161  S.  W.  60. 

The  execution  of  a  deed  or  other  muniment 
of  titie  may  be  presumed  from  mere  silence  or 
failure  to  object  to  another's  known  assertion 
of  title,  without  any  corroborating  act  evidenc- 
ing such  acquiescence. — Id. 

The  presumption  of  the  execution  or  existence 
of  a  deed  from  the  facts  and  drcnmstances 
shown  is  a  presumption  of  fact. — Id. 

The  rule  that  parol  evidence  cannot  be  offered 
over  objection  to  prove  a  sale  of  land  in  this 
state  has  no  application  to  a  case  where  cir- 
cumstances are  relied  on  to  support  a  presump- 
tion of  a  deed.— Id. 

{  106  (Mo.)  Adverse  possession  transfers  the 
title  from  the  owner  to  tiie  occupant  as  effectual- 
ly as  would  a  deed,  and  the  occupant,  after  bis 
title  has  ripened  by  prescription,  stands  just  as 


any  other  landowner.— Korton  t.  Reed,  161  S. 
W.  842. 

{107  (Tex.Civ.AppL)  Bev.  Civ.  St  1911,  art. 
5676,  providing  that  adverse  possession  shall  be 
construed  to  embrace  not  more  than  160  acres, 
contemplates  that  a  possessor  shall  receive  160 
acres  in  a  body,  and  be  cannot  acquire  titie 
to  a  parcel  in  one  comer  of  a  survey  and  an- 
other parcel  in  an  another  corner;  the  total  ag- 
gregating 160  acres.— Mixon  v.  Wallis,  161  & 
W.  907. 

Where  a  third  person  acquiring  by  adverse 
possession  titie  to  160  acres  in  a  survey  claim- 
ed by  defendant  conveyed  other  160  acres  to  de- 
fendant who  surrendered  to  plaintiff,  plaintiff 
was  not  prejudiced  by  the  conveyance  and 
could  not  appropriate  the  land  acquired  by  the 
third  person. — Id. 

XXX.  PIXADIKO,  EVIBEHOE,  TRIAI., 
AMD  BEVIEW. 

(112  (Mo.)  A  defendant  who  sets  up  adverse 
possession  has  the  burden  of  proof. — ^Norton  v. 
Reed,  161  S.  W.  842. 

{114  (Tex.CivApp.)  Where  it  appears  more 
probable  that  a  deed  or  other  muniment  of  titie 
in  question  had  been  executed  than  that  it  had 
not  been,  the  jury  would  be  authorized  to  pre- 
sume that  it  had  been  so  executed. — Le  Blanc 
▼.  Jackson,  161  S.  W.  60. 

{115  (Tex.Civ.App.)  Evidence  held  sufficient 
to  go  to  the  jury  on  the  issue  of  plaintiff's 
claim  to  the  specific  land  described  in  his  peti- 
tion and  in  the  field  notes  of  the  surveyor,  and 
of  such  cltiim  for  the  period  of  limitations.— 
Houston  Oil  Co.  of  Texas  v.  Lambert  161  S. 
W.  6. 

{115  (Tex.Civ.App.)  In  trespass  to  ti7  ti- 
tie, where  plaintiff  claimed  under  a  prescrip- 
tive title,  evidence  held  to  raise  a  question  for 
the  jury  and  not  to  warrant  a  directed  verdict 
in  ^aintifPs  favor.— Zimmerman  v.  Baugh,  161 
S.  W.  943. 

AFFIDAVITS. 

See  Appeal  and  Error,  H  197,  861,  643,  586, 
688,714;  Attachment,  {{  119,  122;  Continu- 
ance, {  33 ;  Criminal  liiw,  g  958 ;  Divorce,  { 
105 ;  Executors  and  Administrators,  (  227: 
Injunction,  {  122;  Justices  of  the  Peace.  { 
189 ;  Remainders,  {16.  ' 

AGENCY. 

See  Principal  and  Agent 

AGRICULTURE. 

{8  n?ex.av-«Lpp.)  Rev.  Civ.  St  1911,  arts. 
6601,  6602,  nrohibiting  railroad  companies  from 
permitting  Johnson  grass  to  mature  on  the  right 
of  way,  and  imposing  a  iitenalty  in  favor  of  con- 
tiguous landowners  for  its  violation,  is  penal, 
and  should  be  strictly  construed. — Internation- 
al &  G.  N.  B.  Co.  V.  Boles,  161  S.  W.  914. 

Land  which  was  separated  from  a  railroad 
right  of  way  only  by  a  parallel  public  road, 
which  was  condemned  from  the  owner,  was  "con- 
tiguous" to  the  right  of  way  within  Rev.  Civ. 
St.  1911,  art  6602,  permitting  one  owning  land 
contiguous  to  the  right  of  way  of  a  railroad 
company  which  has  permitted  Johnson  grass  to 
mature  on  its  land  to  recover  a  certain  sum  and 
actual  damages.— Id. 

AIDER  BY  VERDICT. 

See  Pleading,  {{  403-483. 

ALIBI. 

See  Criminal  Lav,  ((  776.  814. 

ALLOTMENT. 

See  Homestead,  {  199. 


For 
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ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  InstromeDts. 

i  4  (Ark.)  Alteration  of  a  contract  for  the 
sale  of  goods,  ao  as  to  require  the  payment  of 
$2.08  instead  of  ^2.00  per  week,  was  a  materi- 
al one  and  sufficient  to  vitiate  the  contract. — 
Oiitcault  Advertising  Co.  v.  Young  Hardware 
Co.,  161  S.  W.  142. 

i  8  (Tex.Civ.App.)  If,  after  signiuK,  a  bill  of 
lading  was  altered  by  adding  the  words  "charges 
guaranteed,"  the  alteration  was  material  and 
would  not  bind  the  consignor.— Chicago,  R.  I.  & 
G.  Ry.  Co.  V.  Floyd,  161  8.  W.  954. 

AMENDMENT. 

See  Appeal  and  Error,  g  653 ;  Parties,  f  75 ; 
Pleading,  H  237-257,  356;  Statutes,  if  141, 
230. 

ANIMALS. 

See  Appeal  and  Error,  {  231 :  Evidence,  {  122 ; 
Justices  of  the  Peace,  H  91,  100;  Municipal 
Corporations,  {§  591.  611 ;  Negligence,  §  29 ; 
Pleading,  |  34 ;  Railroads,  H  337,  407-447 ; 
Sales,  11  279,  284;    Trial,  M  191,  234. 

ANNULMENT. 

See  Wills,  §S  229-329. 


ANSWER. 


See  Pleading. 


APPEAL  AND  ERROR. 


See  Certiorari;  Contempt,  (  66;  Courts,  | 
231 ;  Criminal  Law,  §1  1017-1186 ;  Divorce, 
if  181,  184 :   Drains,  |  36 ;    Exceptions,  Bill 


of;  Habeas  Corpus,  Jf  3,  113;  Homicide,  J§ 
340,  349;  JusMces  of  the  Peace,  ff  141-189; 
New  Trial. 

V.  PRESENTATIOir  AKD  RESERVA- 
TION IK  I.OWER  COURT  Or 
OROXJHSB  OF  REVIEW. 
<A)  laaoea  smA  <kae«tlOMB  ia  tAnr*r  Coav*. 

f  170  (Mo.)  Where  defendant  did  not  claim  in 
a  proceeding  against  it  to  enforce  the  penalty 
imposed  by  Rev.  St.  1909,  if  3039,  3040,  that  it 
was  denied  the  right  of  trial  by  jury,  it  cannot 
first  make  that  claim  on  appeal. — State  ex  rel. 
Jones  V.  Howe  Scale  Co.  of  Illinois,  161  8.  W. 
789. 

i  172  (Mo.)  In  a  suit  by  a  cemetery  associa- 
tion to  enjoin  the  enforcement  of  a  municipal 
ordinance  prohibiting  future  burials,  lot  own- 
ers cannot  upon  appeal  obtain  a  decree  requir- 
ing the  association  to  do  certain  work  on  the 
lots ;  that  question  not  being  presented  by  the 
pleadings  or  evidence. — Union  Cemetery  Ass'n 
v.  Kansas  City,  161  S.  W.  261. 

i  173  (Tei.Clv.App.)  The  contention  that  fail- 
ure to  object  to  the  introduction  of  a  deed  by 
the  heirs  of  the  grantor  claiming  ber  title  barred 
them  from  objecting  to  its  validity  on  appeal 
was  not  sound,  where  the  latter  objection  was 
as  to  the  legal  sufficiency  of  the  deed  to  convey 
the  grantor's  interest.— Le  Blanc  v.  Jackson, 
161  S.  W.  60. 

{  173  (Tex.Civ.App.)  NotwithsUnding  failure 
of  defendant's  pleadings  to  attack  the  validity 
of  a  contract,  under  which  the  notes  sued  on 
were  executed,  the  appellate  court  will  con- 
sider the  validity  of  the  contract,  where  it  is 
apparent  upon  the  record  that  it  is  void.^^ran- 
dall  V.  Scott,  161  S.  W.  925. 

<B)  Oltjeettona  and  Motlona.  aad  Rollnaca 
Thereon. 

i  (93  (Mo.)  Under  Rev.  St.  1009,  S  2119,  cIs. 
8,  9,  14,  where  an  objection  that  the  petition 
in  ejectment  defectively  alleged  that  defendant 
was  retaining  possession  was  not  called  to  the 
trial  court's  attention  by  demurrer  or  by  ob- 


jection to  the  entry  of  judgment,  defendants 
could  not  present  such  objection  on  appeaL — 
Pitzpatrick  v.  Carver,  101  S.  W.  714. 

{  193  (Mo.App.)  The  objection  that  the  peti- 
tion does  not  state  a  cause  of  action  is  avail- 
able at  any  stage  of  the  proceedings,  even  in  the 
appellate  court.— Rundelman  v.  John  O'Brien 
Boiler  Works  Co.,  161  S.  W.  609. 

f  194  (Tex.Civ.App.)  Exceptions  to  the  an- 
swer of  an  intervener,  where  not  called  to  the 
attention  of  the  trial  court,  must  be  regarded 
as  waived.— Ratcliff  v.  RatcliS,  161  S.  W.  30. 

§  197  (Mo.App.)  Under  Rev.  Stat.  1909,  i 
1846,  held,  that  a  party  must  interpose  timely 
objection  to  the,  admission  of  evidence  outside 
of  the  scope  of  the  pleadings,  grounded  upon 
such  variance  and  supported  by  affidavit  setting 
forth  the  respect  in  which  he  has  been  misled. 
— Rundelman  v.  John  O'Brien  Boiler  Works 
Co.,  161  S.  W.  609. 

1 207  (Mo.App.)  Where  an  objection  was  sus- 
tained to  an  improper  question  before  answer, 
and  no  request  was  made  for  a  reprimand  or 
that  the  jury  be  discharged,  and  the  matter  was 
not  mentioned  by  defendant  in  his  motion  for  a 
new  trial,  error  could  not  be  predicated  there- 
on.—Marto  V.  Powell,  161  S.  W.  871. 

S2I6  (Tei.Civ.App.)  Any  error  in  not  limit- 
ing the  recovery  for  loss  of  time  to  the  sum 
alleged  in  the  petition  to  have  been  lost  be- 
cause of  personal  injuries  was  one  of  omission 
of  which  defendant  cannot  complain,  where  he 
did  not  ask  a  special  charge  correcting  such 
omission.— Trinity  &  B.  V.  Ry.  Co.  v.  Black- 
shear,  161  S.  W.  305. 

i2l6  (Tex.Civ.App.)  Where  a  charge  correct 
in  law  directs  a  verdict  for  defendant  on  the 
finding  of  certain  facts,  its  defect  in  embracing 
more  facts  than  were  necessary  to  support  the 
defense  held  an  omission  unavailable  in  the 
absence  of  a  requested  charge. — St.  Louis  SouA- 
westem  Ry.  Co.  of  Texas  v.  Martin,  101  S.  W. 
405. 

{231  (Ark.)  To  raise  the  point  that  one  of 
plaintiff's  instructions  was  in  conflict  with  one 

?iven  at  defendant's  request,  it  was  necessary 
or  the  objection  to  be  specific — Reich  v.  Work- 
man, 161  S.  W.  180. 

f  231  (Ky.)  Error  in  admitting  evidence  in  a 
stock  killing  case,  wherein  the  killing  was  ad- 
mitted, before  defendant  introduced  evidence  to 
sustain  the  burden  of  disproving  negligence, 
placed  upon  it  by  Ky.  St.  {  809,  could  not  be 
considered  on  appeal,  where  such  evidence  was 
not  objected  to  on  the  ground  that  it  was  ad- 
mitted out  of  its  proper  order. — Chesapeake  & 
O.  Ry.  Co.  V.  Burton,  161  S.  W.  1116. 

{231  (Mo.App.)  A  party  cannot  complain  on 
appeal  that  evidence  incompetent  for  certain 
reasons  was  improperly  admitted,  where  the 
objection  below  did  not  point  out  the  reason  of 
incompetency.— Winfrey  v.  Matthews,  161  S.  W. 
583. 

{  232  (Ark.)  Where  plaintiff  saved  only  a  gen- 
eral objection  to  instructions  as  to  an  alleged 
gift,  be  could  not  object  that  the  instructions 
did  not  charge  that  delivery  was  an  essential 
element  of  a  gift.— Fancher  v.  Kenner,  161  S.  W. 
166.' 

(C)  Bzeeptlona. 

i  254  (Mo.)  An  adverse  ruling  on  a  general 
demurrer  may  be  reviewed  without  an  exception. 
— Hynds  v.  Ilynds,  161  S.  W.  812. 

i260  (Mo.)  The  appellate  court  will  not  re- 
view the  rulings  of  the  trial  court  upon  the  ad- 
missibility of  evidence,  where  no  exceptions 
were  taken  thereto  in  the  lower  court.— Tur- 
ner V.  Butler,  161  S.  W.  745. 

{265  (Tex.Civ.App.)  Under  Eev.  Civ.  St. 
1911,  art.  1990,  where  facts  found  sustained 
judgment  and  there  was  no  exception  to  any 
conclusion  of  fact  or  request  for  additional  find- 
ings, and  no  finding  was  attacked  for  want  of 
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evidence,  jadfnnent  will  be  affirmed. — Landers 
T.  McCntchan,  161  S.  W.  960. 

JudgiDent  against  debtor's  fraudulent  grantee 
for  title  and  possession  of  land  held  not  er- 
roneous, though  the  evidence  showed  defend- 
ant's equitable  ownership  of  the  land,  where  no 
Ending  on  this  question  was  made  or  requested, 
and  no  exception  taken  to  the  failure  to  find. 
—Id. 

(D)  MotlOMs  for  ITe'w  Trial. 

{281  (Tez.Civ.App.)  Assignments  of  error  not 
supported  by  a  motion  for  new  trial  cannot  be 
considered.— Vinson  v.  W.  T.  Carter  &  Bro., 
161  S.   W.  49. 

S  301  (Mo.)  Where  no  complaint  of  the  assess- 
ment of  costs  is  made  in  the  motion  for  new 
trial  or  in  arrest,  the  question  will  not  be  con- 
sidered on  appeal.— Wolz  v.  Venard,  161  S.  W. 
760. 

$30 1  (Mo.App.)  Where  an  objection  was  sus- 
tained to  an  improper  question  before  answer, 
and  no  request  was  made  for  a  reprimand  or 
that  the  jury  be  discharged,  and  the  matter  was 
not  mentioned  by  defendant  in  his  motion  for  a 
new  trial,  error  could  not  be  predicated  there- 
on.—Marts  V.  Powell,  161  S.  W.  871. 

i30f  (Mo.App.)  Under  Hev.  St.  1909,  IS 
2(^1,  2083,  matters  of  exception  not  embraced 
in  a  motion  for  a  new  trial  cannot  be  consider- 
ed.—Poncot  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
161  S.  W.  1190. 

f  302  (Tex.Civ.App.)  Assignments  of  error  not 
distinctly  specifying  the  ground  of  error,  and 
distinctly  setting  them  forth  in  the  motion  for 
new  trial,  as  required  by  rule  24  of  Courts  of 
Civil  Appeals  rules  (142  S.  W.  xii),  are  not 
ground  for  reversal.— Adams  v.  Burrell,  161  S. 
W.  61. 

in.  PABTIES. 

1 334  (Ark.)  Under  Kirby's  Dig.  {  6313,  where 
appellants,  defendants,  suggested  the  death  of 
one  of  the  plaintiffs  but  did  not  within  one  year 
give  notice  of  a  motion  to  revive,  the  appeal 
as  to  him  would  be  dismissed. — Bank  of  Des 
Arc  V.  Moody,  161  S.  W.  134. 

Vn.   BEttmSITES  AICD-PBOOEEDIHOS 
FOB  TBANBFEB  OF  OAXTSE. 

(B)  PetltlOM    or    Prayer,    Allowanee,    aad 

Certificate  or  Alllfla'vlt. 

{361  (Mo.)  Facts  held  to  show  that  an  affi- 
davit for  appeal  was  sworn  to  before  the  cir- 
cuit clerk,  and  plaintiffs  were  not  entitled  to 
a  dismissal  because  the  jurat  did  not  contain 
the  signature  of  the  clerk. — Davidson  v.  La- 
clede Land  &  Improvement  Co.,  161  S.  W.  686. 

{361  (Tex.)  Where  Court  of  Civil  Appeals  re- 
fused to  consider  assignments  of  error,  motion 
for  rehearing  and  petition  to  Supreme  Court  for 
writ  of  error  held  not  defective  because  they 
complained  only  of  the  "overruling"  of  the  as- 
signments.— Chicago.  R.  I.  &  G.  Ry.  Co.  v.  Pem- 
berton,  161  S.  W.  2. 

(C)  Pajrment  of  Fee*  or  Coats,  and  Bonds 

or  Other  Secnritlea. 

(395  (Tex.Civ.App.)  Where  an  appeal  bond 
was  not  filed  within  the  time  required  by  law, 
the  appeal  was  properly  dismissed  on  motion. — 
Le  Blanc  v.  Jackson,  161  S.  W.  60. 

IX.    SUPERSEDEAS  OR  STAT  OF 
PBOCEEDINOS. 

{467  (Tex.Civ.App.)  That  a  married  woman 
who  was  a  party  could  not  legally  sign  the 
supersedeas  bond  did  not  affect  its  validity  if 
the  sureties  were  sufficient. — Duller  v.  McNeill, 
161  8.  W.  45. 

X.  BEOOBD  AMD  PROOEEDIHOS  NOT 
Iir  RECORD. 

(A)  Matter*  to  be  Hlioirn  by  Record. 

{ 499  (Tex.Civ.App.)  Assignments  of  error 
based  on  the  refusal  to  give  a  peremptory  in- 


atrnction  must  be  overruled  in  the  absence  of 
anything  in  the  record  to  show  that  such  in- 
struction was  ever  asked  or  acted  on. — Houston 
Oil  Co.  of  Texas  v.  Jones,  161  S.  W.  92. 

{499  (Tex.Civ.App.)  A  bill  of  exceptions  to 
the  exclusion  of  evidence  which  does  not  state 
what  the  objection  to  the  evidence  was  will 
not  be  considered.— Autrey  v.  Collins,  161  S.  W. 
413. 

{ 509  (Tex.Cr.App.)  An  appeal  will  be  dis- 
missed where  the  record  contains  no  notice  of 
appeal.— Murgatroyd  v.  State,  161  S.  W.  962. 

(B)  Scope  and  Contents  of  Record. 

{516  (Mo.)  The  date  of  the  institution  of  the 
action  is  a  part  of  the  record  proper.— Mahaffey 
v.  Lebanon  Cemetery  Ass'n,  161  S.  W.  701. 

{518  (Mo.)  The  pleadings  are  a  part  of  the 
record  proper.- Mahaffey  v.  Lebanon  Cemetery 
Ass'n.  161  S.  W.  701. 

{518  (Mo.)  An  exception  to  the  ruling  on  a 
motion  to  strike  out  parts  of  an  amended  an- 
swer, on  grounds,  some  of  which  could  only  be 
reached  by  demurrer,  but  others  of  which  could 
be  reached  by  motion  to  strike,  should  be  sav- 
ed by  bill  of  exceptions,  in  order  to  bring  up 
the  grounds  of  the  motion  separable  from  the 
demurrer.— Hynds  v.  Hynds,  161  8.  W.  812. 

{518  (Tex.Civ.App.)  Where  an  apiieal  was 
taken  from  an  order  granting  a  preliminary  in- 
junction before  answer,  and  the  answer,  subse- 
quently filed,  was  not  shown  to  have  been  called 
to  the  attention  of  the  court  by  motion  to  va- 
cate the  writ  or  otherwise,  it  was  not  properly 
in  the  record  on  appeal.— Howell  v.  City  of 
Sweetwater,  161  8.  W.  948. 

(529  (Mo.)  The  judgment  constitutes  a  part 
of  the  record  proper. — Mahaffey  v.  Lebanon 
Cemetery  Ass'n.  161  8.  W.  701. 

{533  (Mo.App.)  A  written  opinion,  prepared 
by  the  trial  judge  on  sustaining  a  motion  for  a 
new  trial,  to  be  available  as  disclosing  the 
grounds  for  which  new  trial  was  granted  must 
have  been  spread  of  record  in  the  case.— Clark- 
son  V.  Garvey,  161  8.  W.  664. 

{543  (Ky.)  Where  two  maps  used  at  the 
trial  were  lost  before  the  bill  of  exceptions  was 
signed,  tbey  could  be  supplied  only  in  the  man- 
ner provided  by  Ky.  St.  §$  3991^000;  and 
hence  a  map  with  an  affidavit  showingit  to  be 
a  correct  copy  of  those  used  at  the  trial,  filed 
with  the  clerk,  could  not  become  a  part  of  the 
record.- Perrell  v.  Bauer  Cooperage  Co.,  161 
S.  W.  1120. 

(C)  Heeeaaltjr  of  Btll  of  Bxceptlona,  Caae, 
or  statement  of  Facta. 

{ 544  (Mo.App.)  Motion  to  strike  amended 
petition  for  departure  held  reviewable  only 
where  made  a  part  of  the  record  by  a  bill  of 
exceptions. — Poncot  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.,  101  S.  W.  1190. 

(B)  Abstracts  of  Record. 

{  584  (Mo.)  It  was  proper  for  the  abstract  of 
record  to  group  under  entries  of  the  court"  cop- 
ies of  the  pleadings  and  other  matters  going 
to  make  up  the  record  proper,  after  which  the 
abstract  stated  "end  of  record  proper,"  which 
was  followed  by  the  bill  of  exceptions. — Mahaf- 
fey V.  Lebanon  Cemetery  Ass'n,  161  S.  W.  701. 

{ 586  (Mo.)  A  statement  in  the  abstract  that 
defendant  filed  in  due  form  its  affidavit  for  ap- 
peal to  the  Supreme  Court,  and  the  trial  court 
finding  the  same  sufficient  after  approving  the 
appeal  bond  granted  the  appeal,  sufficiently 
showed  that  a  sufficient  affidavit  for  appeal  was 
filed. — Mahaffey  v.  Lebanon  Cemetery  Ass'n,  161 
S.  W.  701. 

A  statement  in  the  abstract  of  record  that  de- 
fendant filed  in  due  form  its  affidavit  for  appeal 
and  the  trial  court,  finding  the  same  sufficient, 
after  approving  the  appeal  bond  did  grant  said 
appeal,  when  taken  with  the  presumption  that 
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the  affidavit  complied  with  the  statute  Buffident- 
ly  showed  that  the  order  for  appeal  was  granted. 
—Id. 

The  Supreme  Court  will  read  into  the  alwtract 
of  the  record  the  certified  copy  of  the  judgment 
and  order  granting  the  appeal.— Id. 

(H)  Txanamlaalon,    Filing,    Frlntlng;,    and 
Berrlee  of  Copies. 

{625  (Tez.CiT.App.)  Where  defendant  In  er^ 
ror  filed  a  complete  transcript  of  the  record  on 
motion  to  affirm  on  certificate,  and  the  motion 
was  denied  as  prematurely  filed,  the  transcript 
would  be  considered  a  sufficient  filing  of  the 
record  to  warrant  a  consideration  of  the  case 
on  its  merits.- Bartley  v.  Bobinson,  161  S.  W. 
386. 

(I)  Defeeta,   Objections,  Amendment,  and 
Correction. 

{ 635  (Ark.)  Defendants'  appeal  will  not  be 
dismissed  for  failure  of  their  transcript  to  con- 
tain the  contract  upon  which  suit  was  brought, 
where  plaintiffs  admitted  the  existence  of  the 
contract  and  the  pleadings  contained  most  of  its 
terms.— RussellviUe  Water  &  Logbt  C!o.  t.  Saaei^ 
man,  161  S.  W.  502. 

Where  plaintiffs,  who  were  successful  below, 
moved  to  dismiss  the  appeal  and  in  the  alter- 
native for  the  court  to  consider  as  part  of  their 
brief  and  argument  that  brief  and  argument  filed 
in  a  similar  case  by  another  plaintiff  against 
the  same  defendant  wherein  the  contract  in  suit 
was  fully  copied,  plaintiffs'  alternative  motion 
supplied   the  omission  in  the  transcript. — ^Id. 

1 653  (Mo.)  The  Supreme  Court  may  in  its 
discretion  in  a  proper  case  permit  the  amend- 
ment of  an  abstract  of  record  after  lapse  of  the 
time  prescribed  in  the  statutes  and  court  rules 
for  filing  the  abstract. — Mahaffey  v.  Lebanon 
Cemetery  Ass'n,  161  S.  W.  701. 

Appellant  held  not  entitled  to  amend  the  ab- 
stract—Id. 

1 659  (Ark.)  After  drainage  proceedings  in 
the  county  court  were  taken  by  appeal  to  the 
circuit  court  and  on  further  appeal  to  the  Su- 
preme Court,  an  addition  to  the  record  of  the 
county  court,  filed  in  the  circuit  court  and 
bronglit  to  the  Supreme  Court  on  certiorari, 
could  not  be  considered. — Drainage  Dist.  No.  1 
of  Cross  County  v.  Bolfe,  161  S.  W.  1034. 

8  659  (Ky.)  Unless  a  view  of  the  original 
impers  is  important,  the  CJourt  of  Appeals  will 
not  order  them  brought  up  unless  they  are 
bulky  parts  of  the  record,  and  the  circuit  clerk 
will  not  be  compelled  to  file  original  deposi- 
tions, consisting  of  only  a  little  more  than 
6(X)  typewritten  pages,  but  he  will  be  required 
to  file  exhibits  offered  witli  the  depositions, 
when  an  inspection  of  them  will  be  of  assistance 
to  the  court. — Tenawine  v.  Tycrete  Concrete 
Producte  Co.,  161  S.  W.  1127. 

(J)   Conolnstveness    and    Bflect,    Impeaeb- 
lav  and  ContradtctlnK. 

i  664  (Ark.)  Facts  held  to  show  that  a  record- 
ed lease  sent  up  on  a  writ  of  certiorari  and  not 
another  lease  between  the  same  parties  con- 
tained in  the  bill  of  exceptions  was  the  one 
which  plaintiff  offered  in  evidence. — Pennsyl- 
vania Mining  Co.  v.  Bailey,  161  S.  W.  200. 

CK)  Qnestlons  Presented  for  Revle'w. 

{  67 1  (Mo.App.)  In  action  against  brokers  for 
damages  for  fraudulent  representations  to  in- 
duce exchange  of  property,  held,  that  under 
the  abstract  the  court  could  not  pass  on  de- 
fendant's contention  that  title  to  the  property 
transferred  by  plaintiff  had  failed  or  that  it 
was  of  no  value.— Kaufman  v.  Davis,  161  S. 
W.  1180. 

1 688  (Ky.)  Alleged  improper  argument  held 
not  reviewable,  where  the  bill  of  exceptions  did 
not  authenticate  the  fact  that  it  was  used, 
though  it  showed  the  filing  of  an  affidavit  ol 
opposing  counsel  that  it  was  used. — Southern 


By.  Co.  in  Eentncky  y.  Thackei'a  Adm'x,  161 
S.  W.  236. 

f  688  (Ky.)  Alleged  improper  argument  of  de- 
fendant's attorney  could  not  be  reviewed  in  the 
absence  of  a  bill  of  exceptions  containing  the  evi- 
dence.— Fish  v.  Welch's  Adm'r.  161  S.  W.  512. 

§  690  (Tex.Civ.App.)  An  assignment  of  error 
to  the  exclusion  of  evidence,  not  supported  by 
the  bill  of  exceptions  applicable  to  the  assign- 
ment, does  not  raise  any  question  on  appeaL— 
Bllerd  v.  Campfield,  161  S.  W.  392. 

J  695  (Tex.Cr.App.)  Where  the  facta  are  not 
sent  up  with  the  record,  an  objection  that  the 
evidence  was  insufficient  to  support  a  conviction 
cannot  be  reviewed. — Iieonard  v.  State,  161  S. 
W.  968. 

{697  (Ark.)  A  bill  of  exceptions  held  to  im- 

Sliedly  show  that  it  contained  all  of  the  evi- 
ence  in  the  case,  though  not  expressly  so  stat- 
ing.—Warden  V.  Middleton,  161  S.  W.  IKL 

§699  (Mo.A;>p.)  Where  the  record  diadoKS 
that  instructions  were  given  whidi  are  not 
brought  up,  there  can  be  no  reversal  for  error 
in  the  instructions,  unless  substantially  preju- 
dicial.—Perry  v.  Van  Matre,  161  S.  W.  643. 

{699  (Mo.App.)  Though  abstract  stated,  as 
required  by  Springfield  Court  of  Appeals  role 
8,  that  there  was  evidence  to  prove  the  tactm 
upon  whidi  a  refused  instruction  was  based, 
this  refusal  held  not  reviewable  where  the  in- 
structions given  were  not  brought  to  the  Court 
of  Appeals.- Kaufman  y.  Davis,  161  S.  W. 
1180. 

{699  (Mo.App.)  It  appearing  merely  fliat 
there  was  objection  and  exception  to  modifica- 
tion of  the  instructions,  and  not  appearing 
what  the  modifications  were,  there  is  nothing 
for  review.— Union  Cold  Storage  &  Warehouse 
Co.  V.  Pitts.  161  S.  W.  1182. 

§706  (Mo.App.)  Where  the  record  does  not 
show  on  what  ground  a  motion  for  new  trial 
was  granted,  the  trial  court's  action  must  be 
sustained  if  it  was  proper,  on  any  one  ot  the 

Sounds  set  forth  in  the  motion. — Clarkaon  v. 
arvey,  161  S.  W.  661. 

(Ii)  Hatteva  Not  Apparent  ot  Record. 

{714  (Ky.)  Where  misconduct  of  the  court  in 
rernsing  to  discharge  the  jury  because  some  of 
the  members  had  acted  in  other  cases  during  a 
suspension  of  the  present  trial  was  not  shown 
by  the  bill  of  exceptions  but  only  by  appel- 
lant's affidavit,  it  could  not  be  revieweo. — Swna 
V.  Gray,  161  S.  W.  553. 

XI.  ASBIGimEIVT   OF  ERBOBS. 

{719  (Tex.Civ.App.)  When  condusiona  of 
fact  are  voluntarily  med  by  the  trial  court,  nei- 
ther party  is  required  to  take  notice,  and  no 
exception  to  the  conclusions  and  no  assignments 
of  error  are  required  of  parties  against  whom 
such  findings  are  made  to  entitle  them  to  at- 
tack the  judgment  on  the  ground  that  it  is  un- 
supported by  the  evidence. — ^Le  Blanc  v.  Jack- 
son, 161  S.  W.  60. 

{719  (Tei.Civ.App.)  The  impropriety  of  a 
charge,  making  a  wife's  right  to  sell  community 
land  to  provide  necessaries  after  the  husband's 
desertion  contingent  upon  her  haying  minor 
children  to  support,  will  not  authorize  a  reversal, 
where  the  error  was  not  assigned. — Adama  v. 
Wm.  Cameron  &  Co.,  161  S.  W.  417. 

{719  (Tex.Ciy.App.)  In  a  personal  injury  ac- 
tion, where  there  was  no  assignment  tliat  the 
verdict,  as  reduced  by  the  court,  was  excessive, 
a  judgment  for  plaintiff  will  not  be  disturbed 
because  of  improper  argument  of  counsel, 
which  went  to  the  amount  of  recovery  only. — 
Ft  Worth  Belt  By.  Co.  v.  Cabell,  161  S.  W. 
1083. 

§  724  (Tex.Civ.App.)  Courts  of  Civil  Appeals 
Bnles  24  and  25  (142  S.  W.  xii),  requiring  as- 
signments to  specify  the  grounds  of  error  and 
to  refer  to  the  part  of  the  motion  for  new  trial 
in  which  error  is  complained  of,  held  in  con- 
flict with  Bey.  Ciy.   St  1811.  art   MHZ,  as 


Digitized  by 


Cjoogle 


1207 


INDEX-DIOEST 


AppMtl  Mid 


amended  by  Acta  3Sd  Leg.  e.  186,  proTidini 
that  an  assignment  directmg  the  attention  oi 
the  coart  td  the  error  complained  of  is  saffi- 
dent— Conn  v.  Bosamond,  161  S.  W.  73. 

1 724  (Tex.ClT.App.)  Assignments  of  error, 
which  do  not  show  the  objection  made  below,  but 
leave  it  to  the  appellate  conrt  to  go  to  the 
record  and  dig  it  out  of  the  bill  of  exceptions, 
will  not  be  considered  on  appeal. — Childress  v. 
Robinson,  161  S.  W.  78. 

1 732  (Tex.CiT.App.)  An  assignment  that  the 
conrt  erred  in  refusing  to  grant  specified  de- 
fendants' amended  motion  for  new  trial  was 
too  general  to  present  any  qnestion  for  review. 
—Brown  v.  Brenner,  161  S.  W.  14. 

1 732  (Tex.CiT.App.)  Assignment  that  the 
court  erred  in  denying  a  motion  for  new  trial 
because  jury  allowed  the  full  amount  claimed 
by  plea  in  reconvention,  except  amount  claimed 
as  damages  for  breach  of  warranty,  held  too 
general.— Gilllq?ie  v.  Ambrose,  161  8.  W.  937. 

|736  {Tex.CiT.App.)  Certain  assignments  of 
error  hM  multifarious.— Fideli^  &  I>epoBit  Co. 
v.  Bankers'  Trust  Co..  161  S.  W.  4fi. 

1 742  (Tex.)  Under  Bale  81  (or  Courts  ol 
Civil  Appeals  (142  S.  W.  xiii),  the  statement 
subjoined  to  a  proposition  under  an  assignment 
of  error  need  not  refer  to  the  page  of  the  tran- 
•cript  where  the  motion  for  a  new  trial  may  be 
found,  unless  the  motion  is  necessary  to  sopport 
the  proposition.— Chicago,  B.  I.  &  CI.  By.  Oo.  T. 
Pemberton,  161  S.  W.  2. 

Where  statement  subjoined  to  propositions  did 
not  refer  to  the  pages  of  the  transcript  as  re- 
quired byjftule  31  for  Courts  of  Civil  Appeals 
(142  S.  W.  xiii)^  the  refusal  of  that  court  to 
consider  the  assignments  will  not  be  reviewed 
by  the  Supreme  Conrt- Id. 

1 742  (Tex.CiT.App.)  A  proposition  that  the 
court  erred  in  permitting  witnesses  to  glTe  their 
opinion  as  to  the  mental  capacity  of  the  gran- 
tor in  a  deed  held  not  germane  to  -an  assign- 
ment that  the  court  erred  in  denying  defend- 
ant's motion  for  a  new  trial  because  a  finding 
of  want  of  capacity  was  not  sustained  bv  the 
evidence. — Brown   v.   Brenner,   161   S.   W.   14. 

A  proposition  that  the  court  erred  in  cancel- 
ing deeds  but  should  have  directed  a  verdict 
for  defendants  held  not  germane  to  an  assign- 
ment that  the  court  erred  in  not  granting  de- 
fendants a  new  trial  because  the  evidence  was 
insufficient  to  jnstify  a  finding  that  defendants 
had  notice  of  their  incapacity  at  the  time  they 
took  the  deeds. — ^Id. 

S  742  rrex.Civ.App.)  Assignments  of  error 
complaining  of  the  charge,  wnen  not  followed  by 
propositions  subjoined  to  a  sufficient  statement 
to  explain  the  propositions,  as  required  by  rule 
31  (142  S.  W.  xiii),  will  not  be  considered.— 
Willett  T.  Herrin,  161  S.  W.  26. 

{  742  (Tex.Civ.A^p.)  Rules  requiring  each  as- 
signment of  error  m  a  brief  to  be  followed  by  a 
proposition  and  a  suflScient  statement  from  the 
record  held  not  in  conflict  with  Rev.  Civ.  St. 
1911,  art.  1612,  as  amended  by  Acts  33d  Lieg. 
c.  136,  declaring  an  assignment  directing  the 
attention  of  the  court  to  the  error  complained 
of  to  be  sufficient— Conn  r.  Rosamond,  161  S. 
W.  78. 

S  742  (Tex.Civ.App.)  Rev.  CTt.  St  1911,  art 
1612,  referring  to  assignments  of  error,  though 
repealing  Rule  25  (142  S.  W.  xil),  held  not  to 
abrogate  Court  Rules  30  and  31  (142  S.  W. 
xiii),  requiring  each  point  in  assignment  to  be 
stated  as  a  proposition. — Childress  v.  Robinson, 
161  S.  W.  78. 

An  assignment  of  error  which  merely  refers 
to  the  bill  of  exceptions,  wherein  the  proceedings 
complained  of  were  set  out  cannot  be  consider- 
ed, not  being  followed  by  a  sufficient  statement 
—Id. 

An  assignment  of  error,  reciting  that  the  conrt 
erred  in  overmling  the  general  demurrer  of  the 
plaintiffs,  contained  in  their  first  supplemental 
petition,  to  the  answer  of  defendants  as  appears 


by  the  bill  of  exceptions,  cannot  be  considered 
as  a  proposition,  and  so  need  not  be  considered 
on  appeal- Id. 

Assignments  of  enor  complaining  of  the  ex- 
clusion of  evidence,  which  do  not  show  the  ob- 
jection made  below,  and  are  followed  by  no  prop- 
osition or  statement  except  to  see  the  bul  of 
exceptions,  will  not  be  considered  on  appeaL— Id. 

Assignments  of  error  complaining  of  the  exdn- 
sion  of  evidenceL  followed  by  a  proposition  which 
merely  stated  the  p^rpose  for  which  it  was  of- 
fered, cannot  be  considered ;  the  proposition  not 
being  sufficient — Id. 

Assignments  of  error  followed  by  neither  prop- 
ositions nor  statements  cannot  be  considerra  on 
appeaL— Id. 

S  742  (Tex.Giv.App.)  An  assignment  of  error 
complaining  of  exclusion  of  evidence  will  be 
overruled,  where  the  statement  of  tacts  does  not 
contain  that  part  of  the  evidence  and  the  judge's 

Snaliflcatlon  of  the  bill  of  exceptions  shows  that 
bat  part  was  excluded. — Biainger  t.   SnUivan, 
161  sT W.  397. 

1 742  (7ex.GivApp.)  An  assignment  of  error 
not  followed  by  a  sufficient  statement  of  the 
evidence  tending  to  support  it  as  required  by 
Courts  of  CivU  Apjpeals  Rule  81  (14i2  S.  W. 
xiii),  held  not  entitled  to  consideration. — St 
Louis  Southwestern  By.  Co.  of  Texas  v.  Mar- 
tin, 161  S.  W.  406. 

1 742  (Tez.Ciy Jipp.)  An  assignment  of  error 
which  attacks  the  judgment  as  unsupported  by 
the  evidence  will  not  be  considered  where  no 
statement  is  made  under  the  assignment — Fahey 
V.  Benedetti,  161  S.  W.  896. 

An  assignment  that  the  court  erred  in  over- 
mling the  special  exception  of  defendant  to 
plaintiff's  fsilure  to  allege  a  contract  in  writing 
will  not  be  considered,  where  no  statement  is 
submitted  and  the  conrt  on  appeal  does  not 
know  to  what  ruling  complaint  b  made. — Id. 

1742  (Tex.Civ.App.}  Propositions  under  an 
assignment  complaining  of  the  admission  of 
evidence  held  not  to  require  consideration,  be- 
ing too  general,  and  not  pointing  out  any 
specific  error.— Ft  Worth  Belt  By.  Co.  T. 
Cabell,  161  S.  W.  1083. 

{743  (Tex.)  Where  assignments  of  error, 
though  not  in  literal  compliance  with  Rules  23, 
24,  and  26  for  Courts  of  Civil  Appeals  (142 
S.  W.  xil),  substantially  confined  appellant 
to  errors  raised  below  showed  that  the  error 
assigned  was  urged  in  the  motion  for  a  new 
trial,  and  enabled  Court  of  Appeals  to  veri^ 
the  identi^  of  the  errors,  they  should  be  con- 
sidered.—Chicago.  R.  L  &  O.  By.  Ca  v.  Pem- 
berton, 161  S.  W.  2. 

Assignments  of  error,  referring  by  number  to 
the  paragraphs  of  the  motion  for  a  new  trial 
where  the  errors  were  complained  of,  but  not 
referring  to  the  page  of  the  transcript  where 
they  might  be  found,  held  in  literal  compliance 
with  rules  24  and  25  for  Courts  of  Civil  Ap- 
peals (142  S.  W.  xii).— Id. 

1743  (Tex.CiT.App.)  An  assignment  of  error 
that  the  court  erred  in  directing  a  Terdict  will 
not  be  considered,  where  it  does  not  refer  to  the 
paragraphs  of  the  motion  for  new  trial  in  whidi 
the  questions  were  presented,  and  the  statement 
does  not  contain  such  reference,  and  the  motion 
contains  no  reference  to  the  grounds  urged  in 
the  assignment— Fahey  t.  Benedetti,  161  S.  W. 
896. 

1748  (Tex.CiT.App.)  Where  an  appellant's 
assignments  of  error  are  not  prepared  in  com- 
pliance with  the  court  rules,  the  court  may,  ei- 
ther on  the  motion  of  the  appellee  or  its  own 
motion,  refuse  to  consider  them. — Childress  v. 
Bobinson,  161  S.  W.  78. 

XXI.   BRIEFS. 

i  758  (Tex.Civ.App.)  The  Supreme  Court  will 
notice  as  fundamental  error  the  rendition  of  a 
judgment  for  plaintiffs  on  a  substituted  petition, 
though   not  briefed,   when   defendants  had   not 
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been  cited  and  had  not  filed  an  answer  thereto 
or  otherwise  appeared.— J.  M.  Radford  Grocery 
Co.  V.  Owens,  161  S.  W.  911. 

S  760  (Ky.)  Where  appellant's  brief,  in  an  ac- 
tion involvinf;  an  account  for  services,  etc.,  does 
not  point  out  any  item  as  to  which  the  trial 
court  erred,  and  there  are  some  433  issues  of 
fact  and  250  paRes  of  conflicting  testimony 
thereon,  the  appellate  court  will  not  search  the 
record  for  errors. — Garvey  v.  Garvey,  161  S.  W. 
526. 

§760  (Tex.Civ.App.)  A  ruling  on  the  admis- 
sion of  testimony  cannot  be  reviewed  where 
there  is  nothing  in  appellant's  brief  to  indicate 
that  an  objection  was  interposed  and  the  brief 
does  not  refer  to  bills  of  exception  taken  to  the 
ruling. — Brown  v.  Brenner,  161  S.  W.  14. 

§766  (Tex.Civ.App.)  The  printed  argument 
cannot  be  looked  to  to  supply  vital  defects  in 
the  brief.— Childress  v.  Robinson,  161  S.  W.  78. 

§767  (Tex.Civ.App.)  Under  Rev.  Civ.  St 
1911,  art.  1614,  and  rule  3T  (142  S.  W.  xiii), 
typewritten  brief  containing  40  pages  held  viola- 
tive of  the  statute  and  rule,  and  to  be  stricken.— 
Waterman  Lumber  &  Supply  Co.  v.  Holmes,  161 
S.  W.  70. 

§  773  (Tei.Civ.App.)  In  view  of  a  postpone- 
ment granted  to  the  appellee  and  of  the  absence 
of  any  allegation  of  injury  or  want  of  time  to 
file  a  brief  after  service  of  appellant's  brict 
held,  that  a  motion  to  dismiss  on  the  ground 
of  delay  would  be  denied. — International  & 
G.  N.  R.  Co.  v.  Walters,  161  S.  W.  916. 

§773  (Tex.Civ.App.)  On  appeal  from  judg- 
ment for  plaintiff  and  for  defendant  as  to  part 
of  its  counterclaim,  where  defendant  appeale^ 
but  filed  no  briefs,  held,  on  plaintiff's  brief  filed 
according  to  rule  42  (142  S.  W.  xiv),  that  under 
the  express  terms  of  the  rule  the  judgment  was 
one  that  might  be  affirmed  upon  the  case  as 
presented  by  appellee.— Record  Co.  v.  Popple- 
well,  161  S.  W.  930. 


xm.  DismssAi.,  winacDBAWAi.,  OR 

ABAintOmCEKT. 

§781  (Mo.)  Where,  i>ending  appeal  in  a  suit 
to  enjoin  the  enforcement  of  a  city  ordinance 
regulating  rates  and  electric  service,  the  stat- 
ute under  wliich  the  ordinance  was  passed  was 
repealed  and  the  ordinance  therefore  nullified, 
the  appeal  will  be  dismissed  as  involving  a 
mere  moot  question. — Union  Klectric  Light  & 
Power  Co.  v.  City  of  St.  Louis,  161  S.  W.  1166. 

XV.  HEARING  AND  REHEARING. 

§  835  (Tex.Civ.App.)  An  objection  to  an  in- 
struction in  a  libel  action  that  it  erroneously 
submitted  certain  publications  as  a  ground  for 
recovery  because  the  petition  did  not  justify  such 
submission  cannot  be  first  raised  in  a  motion  for 
rehearing  on  appeal. — Autrey  v.  Collins,  161  S. 
W.  413. 

XVI.  REVIEW. 
(A)  Scope  and  Bztent  la  Geaeral. 

§  837  (Mo.App.)  Where  the  bill  of  exceptions 
did  not  contain  the  evidence  taken,  but  did  con- 
tain finding  of  facts  made  by  the  court  at  the 
request  of  the  parties  without  objection,  such 
findings  of  fact  might  be  considered  to  deter- 
mine whether  proper  conclusions  of  law  were 
drawn  therefrom. — ShuU  v.  Cummings,  161  S. 
W.  360. 

§  837  (Tex.Civ.App.)  In  considering  the  pro- 
priety of  the  action  of  the  lower  court  in  sus- 
taining a  demurrer  to  the  petition,  the  appel- 
late court  cannot  consider  the  allegations  of  a 
supplemental  petition. — Swanson  v.  Nacogdoch- 
es, 161  S.  W.  83. 

§842  (Ark.)  Evidence  held  to  make  question 
of  fact  for  the  chancellor  as  to  whether  defend- 
ant loaned  money  to  plaintiff  to  carry  out  con- 
tract for  purchase  of  land  taking  deed  as  secur- 
ity or  whether  he  purchased  the  land  and  re- 
sold it  to  Diaintiff.— Prickett  v.  Williams,  161 
S.  W.  102S 


§842  (Mo.App.)  Under  Rev.  St  1909,  §  % 
023,  whether  person  who  indorsed  a  stolen  check 
to  accommodate  the  thief  was  a  holder  in  due 
course  held  a  question  of  fact.— Greisser  v. 
Emmons,  161  S.  W.  613. 

)i  843  (Mo.^  Where  the  court  trying  a  case 
without  a  jury  admitted  evidence  which  was 
not  considered  by  the  trial  court  in  determin- 
ing the  issue  on  which  the  decision  on  appeal 
depended,  the  court  on  appeal  will  not  pass  on 
the  admissibility  of  the  evidence. — Merrill  v. 
Thompson,  161  S.  W.  674. 

§  854  (Mo.App.)  It  is  the  duty  of  the  appel- 
late court  to  aifirm  a  judgment  if  there  is  any 
f;round  upon  which  the  action  of  the  court  be- 
ow  may  be  properly  sustained.- Muth  .  Realty 
Co.  V.  Timmerberg,  161  S.  W.  589. 

§  854  (Mo.App.)  The  appellate  court  will  not 
reverse^  an  order  granting  a  new  trial  because 
it  specifies  an  erroneous  reason  for  such  action 
if  other  valid  reasons  raised  by  the  motion  ex- 
ist, but  the  burden  is  on  respondent  to  show 
such  other  reasons.— Roney  v.  Organ,  161  S.  W. 
868. 

§866  (Mo.App.)  Where  plaintiff,  after  the 
striking  of  bis  amended  petition  for  departure 
from  the  original  petition,  failed  to  prosecute 
the  suit,  whereupon  the  court  dismissed  the 
cause,  on  an  appeal  from  the  judgment  of  dis- 
missal, the  dismissal  alone  could  be  complained 
of.— Poncot  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  161 
S.  W.  1190. 

1 867  (Mo.App.)  In  determining  whether  the 
trial  court  erred  in  granting  defendant  a  new 
trial  the  appellate  court  must  decide,  not  wheth- 
er defendant  could  complain  of  the  verdict  on 
appeal,  but  rather  whether  the  new  trial  was 
granted  for  good  cause  shown.— Roney  v.  Or- 
gan, 161  S.  W.  86a 

(O  FarMes  Bntltled  to  AUeco  Bnpor. 

§877  rTcx.Civ.App.)  Intrespasg  to  try  title, 
where  plalntiS  counted  on  adverse  possession, 
and  defendant  set  up  the  property  was  deeded 
to  her  as  trustee,  and  she  held  for  the  benefi- 
ciary, plaintiff  cannot  complain  that  the  court 
allowed  the  beneficiary  to  intervene,  setting  up 
the  same  facts  as  those  alleged  by  defendant; 
the  rights  of  the  beneficiary  under  the  trust 
not  affecting  his  claim. — RatcliS  v.  Ratcliff,  161 
S.  W.  30. 

5  879  (Tex.Civ.App.)  Where  an  intervener 
neither  appealed  nor  assigned  errors,  the  effect 
of  the  decision  of  the  appellate  court  on  his 
rii|[ht8  cannot  be  considered,  though  he  filed  a 
brief  asking  that  judgment  for  plaintiff  be  af- 
firmed.—Brown  V.  Bay  City  Bank  &  Trust  Co., 
101  S.  W.  23. 

§880  (Ky.)  Appellant  could  not  object  to  the 
overruling  of  a  motion  to  quash  the  return  of 
the  summons  against  its  codefendant,  to  whose 
rights  in  the  property  in  controversy  it  had 
succeeded,  where  the  latter  did  not  appeal 
from  the  judgment  against  it. — Chesapeake  &  (>. 
Ry.  Co.  V.  Weddington's  Adm'r,  161  S.  W.  20.S. 

§  882  (Ark.)  In  an  action  against  a  telegraph 
company  for  damages  for  delay  in  the  transmis- 
sion of  a  death  message,  where  proof  of  the 
giving  of  written  notice  within  60  days  of  inten- 
tion to  claim  damages  for  delay  was  excluded 
on  the  company's  objection,  it  cannot  urge  on 
appeal  the  failure  to  give  notice  as  ground  for 
reversal.— Western  Union  Telegraph  Co.  v. 
Hearn,  161  S.  W.  1025. 

§  882  (Ark.)  A  party  requesting  an  instmc- 
tion  cannot  complain  of  an  instruction  given 
containing  the  error  repeated  in  the  instruc- 
tion requested.— St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Thurman.  161  S.  W.  1054. 

§882  (Ky.)  Railroad  company  held  not  en- 
titled to  complain  of  instruction  to  find  for 
plaintiff,  in  action  for  death  at  a  crossing  under 
certain  circumstances,  where  it  requested  an  in- 
struction to  find  for  it  if  the  circumstances 
were  the  opposite  of  those  stated  in  the  first 
instruction.- Southern  Ry.  Co.  in  Kentucky  v. 
Thacker's  Adm'x,  161  S.  W.  236w 
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i  882  (Mo.)  Defendant  could  not  complain 
that  instnictions  correctly  applying  the  human- 
itarian doctrine  conflicted  with  instructions  giv- 
en at  his  request,  which  ignored  that  doctrine. — 
Lyons  v.  MetropoUtan  St.  By.  Co.,  161  S.  W. 

ris. 

{882  (Mo.App.)  Where  defendant  in  its  own 
requested  charge  adopted  the  language  of  an  in- 
struction given  for  plaintiff,  it  cannot  complain 
of  errors  in  such  language. — Livingston  v.  City 
of  St.  Joseph,  161  S.  W.  304. 

{882  (Mo.App.)  A  party  who  assumes  the 
burden  of  proof  while  it  rested  on  an  adverse 
party  may  not  complain  of  an  instruction  plac- 
ing the  burden  on  him.— Keet-Rountree  Dry 
Goods  Co.  V.  Hodges,  161  S.  W.  862. 

{  882  (Mo.App.)  A  party  cannot  complain  of 
error  in  the  theory  on  which  the  case  was  sub- 
mitted, when  its  own  instruction  submitted  the 
same  theory. — Johnson  v.  Springfield  Traction 
Co.,  161  S.  W.  1193. 

{882  (Tex.Civ.App.)  Where  defendants  by 
their  answer  sought  partition  of  the  land  in 
suit,  they  cannot  on  appeal  attack  their^  own 
pleadings,  as  insufficient  to  warrant  partition. — 
Gutheridge  v.  Gutheridge,  161  S.  W.  882. 

{882  (Tez.CivApp.)  Where  defendant  rail- 
road set  up  contributory  negligence,  and  the 
court  charged  on  that  issue,  defendant's  re- 
quest of  a  special  charge  on  that  question  will 
not,  upon  the  theory  of  invited  error,  preclude 
it  from  attacking  the  sufficiency  of  the  evidence 
to  warrant  any  verdict  for  plaintiff. — Interna- 
tional &  G.  N.  Ry.  Co.  V.  Walker,  161  S.  W. 
961. 

(D)   Amenamenta,   Additional   Proota,  and 
Trial  of  Caaae  Anew. 

1 894  (Mo.)  In  an  equity  case,  all  the  testi- 
mony shonld  be  brought  up  by  the  party  seeking 
a  reversal.— Hynds  v.  Hynds,  161  S.  W.  812. 

Appellants,  who  in  their  bill  of  exceptions 
had  made  a  call  for  an  exhibit  which  bad  been 
mislaid,  held  not  in  fault  within  the  Supreme 
Court  rule.  7  (73  S.  W.  v),  requiring  that  in  an 
equity  case  all  Uie  testimony  be  brought  up. — Id. 

(K)   Preanmptlona. 

{901  (Mo.App.)  The  burden  is  on  the  appel- 
lant to  show  by  the  record  that  prejudicial  er- 
ror was  committed. — Marts  v.  Powell,  161  S.  W. 
871. 

{ 907  (Ark.)  Ordinarily,  where  the  record  of 
the  evidence  is  incomplete,  a  presumption  will 
be  indulged  on  appeal  that  the  omitted  matter 
support  the  chaucellor'K  finding.— Bank  of  Des 
Arc  V.  Moody,  161  S.  W.  184. 

Where  exhibits  to  a  complaint  related  only  to 
matter  as  to  which  there  was  no  dispute  and 
had  no  bearing  on  the  issues  involved,  their 
omission  from  the  record  of  the  evidence  did 
not  justify  a  presumption  that  they  supported 
the  finding  below. — Id. 

In  stockholders'  action  against  directors  of 
bank  and  new  bank  which  bad  purchased  de- 
funct bank's  assets,  omission  of  exhibit  to  an- 
swer showing  a  list  of  such  assets  held  not  to 
justify  presumption  that  the  exhibit  supported 
the  finding  below. — Id. 

{916  (Tez.Civ.Anp.)  In  determining,  on  ap- 
peal, whether  a  plea  of  privilege  to  be  sued  in 
the  county  of  defendant's  residence  was  proper- 
ly sustained  it  will  be  presumed  that  the  alle- 
gations of  the  petition  which  are  material  for 
the  purposes  or  determining  the  proper  venue 
are  true.— Theodore  Keller  Co.  v.  Mangum,  161 
S.  W.  19. 

{  926  (Tex.Civ.App.)  On  a  trial  to  the  court, 
it  would  be  presumed  that  letters,  cards,  etc., 
showing  the  market  price  of  millet  seed,  were 
not  considered  as  evidence  of  market  value,  but 
only  as  bearing  on  the  weight  of  the  testimony 
of  witnesses  as  to  the  market. — Barteldes  Seed 


Co.  V.  Bennett-Sims  Mill  &  Elevator  Co.,  161  & 
W.  399. 

{927  (Mo.App.)  In  determining  whether  de- 
murrer to  evidence  should  have  been  sustained, 
h^d.  that  it  would  be  assumed  that  a  train  was 
backed  against  a  standing  car,  under  which 
plaintiff  was,  intentionally  and  without  the  usu- 
al warning. — Featherstone  v.  Kansas  City  Ter- 
minal Ry.  Co.,  161  8.  W.  284. 

{927  (Mo.App.)  In  reviewing  a  ruling  over- 
ruling a  demurrer  to  plaintiff's  evidence,  plain- 
tiff should  be  given  the  benefit  of  every  .reason- 
able inference  fairly  deducible  from  the  evidence. 
^Battles  V.  United  Rya.  Co.  of  St.  Louis,  161 
S.  W.  614. 

{933  (Mo.App.)  In  deciding  on  defendant's 
appeal  from  an  order  refusing  to  set  aside  an 
order  granting  plaintiff  a  new  trial,  the  facts 
should  be  considered  in  the  light  moat  favorable 
to  plaintiff.— Wilt  v.  Coughlin,  161  S.  W.  888. 

{934  (Ky.)  Where  the  petition  in  mandamus 
showed  that  petitioner  was  examined  for  a 
teacher's  certificate  by  the  board  of  examiners, 
but  did  not  show  that  before  entering  thereupon 
he  subscribed  the  oath  required  by  St.  1903,  { 
4425,  as  amended  by  Act  March  16,  1906  (Laws 
1906,  c.  29),  it  would  be  presumed  in  support 
of  a  judgment  for  the  board  that  it  did  not  im- 
properly admit  him  to  examination  without  his 
making  the  required  oath.— Flynn  v.  Barnes,  101 
S.  W.  523. 

{  934  (Mo.AppO  Where  there  was  a  finding  in 
favor  of  plaintiff,  only  plaintiff's  evidence  need 
be  considered  in  determining  the  propriety  of 
the  finding.— Winfrey  v.  Matthews,  161  8.  W. 
588. 

(F)   Dlaeretlon   of   Lower  Conrt. 

{957  (Mo.App.)  In  the  case  of  default  judg- 
ments, the  appellate  courts  look  with  favor  upon 
the  exercise  of  the  lower  court's  discretion  in 
favor  of  a  trial  on  the  merits  and  are  less  apt 
to  interfere  when  the  judgment  is  set  aside  tlian 
when  it  is  not.— Muth  Realty  Co.  v.  Timmerberg, 
161  S.  W.  589. 

The  action  of  the  trial  court  in  declining  to  set 
aside  a  default  judgment  will  not  be  reviewed  on 
appeal,  unless  appellant  make  a  prima  facie 
showing  of  a  meritorious  case. — Id. 

{  977  (Ky.)  The  Court  of  Appeals  cannot  in- 
terfere with  the  grant  of  a  new  trial  unless  dis- 
cretion is  abused. — Nantz  v.  Siaemore,  161  S. 
W.  552. 

{977  (Mo.App.)  It  is  the  duty  of  the  appel- 
late court  to  reverse  an  order  sustaining  a  mo- 
tion for  a  new  trial,  made  through  a  mistake  in 
construing  the  law. — Wilt  v.  Coughlin,  161  S. 
W.  888. 

{979  (Mo.App.)  Award  of  a  new  trial,  on, the 
ground  that  the  verdict  is  against  the  weight 
of  the  evidence,  should  be  sustained,  unless  there 
appears  an  abuse  of  discretion. — Clarkson  v. 
cTarvey,  161  S.  W.  664. 

(Q)   Q.neatIona  of  Fact,  Vcrdlcta,  and  Flnd- 
Inara. 

{  989  (Tex.Civ.App.)  The  court,  in  passing  on 
an  assignment  that  the  finding  of  the  court  is 
contrary  to  the  evidence,  will  only  determine 
whether  there  ip  sufficient  evidence  to  authorize 
the  finding.— Campbell  v.  Gibbs,  161  S.  W.  430. 

{ 994  (Mo.)  A  finding  sustained  by  the  tes- 
timony of  a  credible  witness  will  not  be  disturb- 
ed because  several  witnesses  contradicted  his- 
testimony.— Merrill  v.  Thompson,  161  S.  W.  674. 

{999  (Ark.)  A  verdict  for  plaintiff  must  be 
tested  by  taking  the  view  of  the  testimony  most 
favorable  to  plaintiff.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  ReiUy,  161  S.  W.  1052. 

{  999  (Tex.  Civ.  App.)  Where  the  appellate 
court  is  unable  to  say  that  the  jury  were 
wrong,  the  verdict  will  not  be  disturbed. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Leabo,  161 
S.  W.  382. 


For  cases  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (i)  NUMBER 


Digitized  by  VjOOQ IC 


Appeal  Mid 


lei  SODTHWBSTEBIf  BEPOBTBB 


1210 


i  1001.  Where  there  Ib  any  evidence  to  sup- 
port a  Terdict  it  cannot  be  disturbed  on  appeal. 
— (Mo.App.)  Rnbey  Tmat  Oo.  v.  Weidner,  161 
S  W  333  * 

(Tex.CiV.App.)  Texas  Midland  B.  B.  t.  Wig- 
gins, 161  S.  W.  445. 

§  1001  (Mo.App.)  On  evidence  tending  to  sup- 
port the  verdict,  it  could  not  be  disturbed.— 
Sails  V.  Funk,  161  S.  W.  1175. 

S  1003  (Mo.App.)  A  verdict  vrill  not  be  dis- 
turbed on  appeal  when  supported  by  substantial 
evidence,  though  against  tne  preponderance  of 
the  evidence,  and  though  the  reviewing  court 
would  have  found  a  different  verdict. — Marts  y. 
Powell,  161  S.  W.  871. 

i  1003  (Tex.Civ.App.)  A  verdict  may  be  over- 
ruled on  appeal,  when  it  is  so  against  the  weight 
of  the  evidence  as  to  l>e  manifestly  wrong. — Tex- 
as Midland  B.  B.  v.  Wiggins,  161  S.  W.  446. 

S  1008  (Mo.App.)  A  finding  of  facts  has  the 
same  force  on  appeal  whether  requested  below 
or  not. — Barton  Lumber  Go.  v.  Gibson,  161  S. 
W.  357. 

1 1008  (Mo.App.)  In  cases  tried  by  the  court, 
where  no  findings  of  fact  are  requested  and  no 
declarations  of  law  ^iven,  the  judgment  will  be 
affirmed,  unless  it  is  so  manifestlv  erroneous 
that  it  cannot  be  sustained  under  the  evidence. 
— Greisser  v.  Emmons,  161  S.  W.  613. 

i  1009  (Ark.)  The  chancellor's  findings  of  fact 
will  not  be  disturbed  unless  against  the   pre- 

Eanderance  of  the  evidence.— Prickett  v.  Wil- 
ams,  161  S.  W.  1028 ;  Shackleford  v.  Camp- 
bell, Id.,  1019. 

\  1009  (Ky.)  A  finding  baaed  on  conflicting 
evidence  will  not  be  reversed,  where  the  court  ii 
not  convinced  that  the  chancellor  has  erred  to 
the  prejudice  of  the  substantia]  rights  of  the 
appellant— McDowell  ▼.  Bdwards'  Adm'r,  161 
8.  W.  534. 

i  1009  (Mo.App.)  Since  a  suit  for  separate 
maintenance  by  the  wife  Is  in  the  nature  of  an 
equitable  proceeding,  the  trial  court's  findings 
are  not  binding  on  appeal,  though  they  will  be 
largely  deferred  to,  where  the  evidence  sharply 
conflicts.- Kindorf  ▼.  Kindorf,  161  8.  W.  318. 

!  1010  (Mo.)  In  an  action,  under  Rev.  St 
1909,  i  2535,  to  determine  title  to  land,  where 
there  is  nothing  in  it  of  an  equitable  character, 
the  court's  flnding,  if  supported  by  substantial 
evidence,  will  be  affirmed.— 'Thompson  v.  Still- 
well,  161  S.  W.  681. 

§  1010  (Mo.Ap^.)  Where  the  cause  was  sub- 
mitted to  the  tnal  court  without  any  declara- 
tions of  law  being  asked  or  given,  tiie  judgment 
should  be  sustained  if  there  is  any  substantial 
evidence  in  support  of  the  finding  on  the  facts. 
—Winfrey  v.  Matthews,  161  S.  W.  583.  • 

{  (OK  (Ky.)  A  finding  by  the  trial  court  as 
to  the  value  of  the  services  of  an  expert  wit- 
ness, based  on  sharply  conflicting  evidence,  will 
not  be  disturbed  on  appeal.- McCormack  v. 
Louisville  &  N.  B.  Co.,  161  S.  W.  618. 

i  1012  (Mo.)  Where  the  facts  in  evidence  are 
about  evenly  balanced,  the  findings  of  the  trial 
court  will  not  be  disturbed.— Ryan  v.  Strop,  161 
S.   W.  700. 

I  1012  (Mo.)  Where  the  trial  judge  decided 
the  case  on  a  transcript  taken  before  another 
judge  and  on  depositions,  and  the  only  witness 
who  testified  orally  did  not  testify  as  to  the 
contract  relied  on,  and  none  of  the  witnesses  re- 
sided in  the  circuit  court  over  which  the  trial 
judge  presided,  he  could  not  be  presumed  to  be 
in  a  position  to  more  advantageously  weigh  the 
evidence  than  the  appellate  court — Hersman  v. 
Bersman,  161  S.  W.  800. 

(H)  Harmlesa  Brror. 

1 1027  (Tei.CivApp.)  Where,  in  an  action  on 
vendor's  lien  notes,  the  issue  was  whether  the 
time  for  payment  had  been  extended  under  an 
agreement  between  an  agent  of  plaintiff  and 
defendant,  and  the  jury  specifically  found  that 
no  agreement  was  made,  rulings  involving  the 


anthority  of  the  agent  to  make  tiie  agreement 
were  immateriaL— Bllerd  v.  Gampfield,  ISl  S. 
W.  882. 

1 1027  (Tex.Civ.App.)  Where,  in  trespass  to 
try  title  against  a  husband  and  wife,  the  judg- 
ment for  plaintiff  involved  only  a  finding  that 
the  property  was  community  property,  the  er- 
ror, if  any,  as  to  a  wife's  separate  property, 
\eld  not  prejudicial.— Treadwell  t.  Walker 
County  Lumber  Co.,  161  S.  W.  397. 

1 1028  (Mo.App.)  Where  an  action  on  an  ac- 
count was  prematurely  brotight,  k«Id,  that  a 
judgment  against  defendant  will  be  reversed. 
though  he  owed  the  account  or  a  note  ^ven 
therefor;  coats  alone  being  a  substantial  right 
—Barton  Lumber  Co.  v.  Gibeon,  161  S.  W.  357. 

{1031  (Ark.)  Where  it  does  not  clearly  ap- 
pear from  the  record  that  an  erroneous  instruc- 
tion was  harmless,  the  judgment  mnst  be  re- 
versed.—Conway  V.  Coursey,  161  S.  W.  1090. 

{  1032  (Mo.App.)  Where  appellant  complains 
of  the  giving  of  an  instruction,  he  most  show, 
not  only  that  it  was  erroneous,  but  that  it  was 
prejudicial— Perry   v.   Van  Matre,   Ittl  S.  W. 

tt033  (Ky.)  A  master  held  not  entitled  to 
complain  of  a  ruling  that  certain  persons  were 
fellow  servants  of  plaintiff,  and  that  recovery 
could  only  be  had  in  case  the  master  furnished 
an  insuflicient  number  of  persons  to  perform  the 
duties  imposed  upon  sudi  persons. — ^Louisville 
&  N.  B.  Co.  V.  Moore,  161  8.  W.  1129. 

I  1033  (Tex.  Civ.  App.)  After  judgment  for 
plaintiff,  defendant  could  not  complain  on  ap- 
peal of  the  action  of  the  trial  coatt  in  sub- 
mitting a  ground  of  defense  not  supported  by 
the  endenee.— Missouri,  K.  &  T.  By.  Oo.  of 
Texas  v.  Leabo,  161  S.  W.  382. 

1 1033  (Tex.Civ.App.)  A  charge  that  plaintiff 
could  not  recover  unless  the  jury  found  certain 
facts,  as  to  some  of  which  there  was  no  dis- 
pute, if  erroneouk,  held  favorable  to  defend- 
ant—St Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Martin,  161  S.  W.  405. 

S  1033  (Tex.Civ.App.)  The  burden  of  proof  of 
the  defense  of  failure  of  consideration,  in  an  ac- 
tion on  a  note,  being  on  defendants,  failure  to 
so  instruct  was  not  prejudicial  to  them. — ^Latti- 
moro  V.  Puckett  &  Wear,  161  S.  W.  951. 

1 1036  (Sj.)  Where  a  grantee  pendente  lite,  in 
an  action  for  breach  of  a  crossing  covenant  in 
a  railroad  right  of  way  deed,  actively  conducted 
the  action  for  the  grantor  and  was  bis  principal 
witness,  he  was  estopped  to  claim  any  part  of 
the  recovery,  and  defendants  were  not  preju- 
diced by  failure  to  make  him  a  party. — Cheaa- 
peake  &  O.  By.  Co.  v.  Weddington's  Adm'r, 
161  S.  W.  208. 

i  1 039  (Ky.)  Where  an  injured  servant  at- 
tempted to  plead  in  the  alternative  under  the 
federal '  Employers'  Liability  Act  and  the  com- 
mon law,  denial  of  the  master's  motion  to  com- 
pel election  is  harmless,  where  the  court  at  the 
close  of  the  evidence  ruled  that  the  case  did 
not  come  within  the  federal  act — Louisville  & 
N.  B.  Co.  V.  Moore,  161  S.  W.  1129. 

{  1042  (Mo.App.)  Where  a  case  was  tried  as 
though  the  matters  alleged  in  defendants*  spe- 
cial answer  bad  not  been  stricken,  the  appel- 
late court  may  disregard  the  action  of  the 
lower  court  in  striking  the  principal  allegations 
of  defense. — Citizens'  Bank  of  Senath  y.  Dong- 
lass,  161  S.  W.  601. 

I  1042  (Tex.CivApp.)  Where,  though  the 
county  court  on  an  appeal  m>m  justice  court 
denied  a  motion  to  strike  out  a  cause  of  action 
not  set  up  in  the  justice  court,  when  made,  the 
judgment  recited  that  it  was  sustained,  thus  in- 
dicating that  the  new  cause  of  action  was  not 
considered,  the  error  was  cured. — ^McKneely  t. 
Beatty,  161  S.  W.  18. 

§  1043  (Ark.)  Since  upon  affirmance  of  a 
judgment  for  plaintiff  he  is  entitled  to  judg- 
ment against  defendant  and  his  sureties  on  the 
supersedeas  bond,  there  was  no  prejudicial  er- 
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ror  in  that,  upon  the  dissolution  of  an  injunc- 
tion staying  proceedings  on  a  decree,  the  chan- 
cellor rendered  judgment  against  defendant  and 
the  sureties  on  the  Injunction  bond,  where  the 
same  persons  also  signed  the  supersedeas  bond 
on  the  appeal  from  the  judgment  enjoined. — 
Felker  v.  Rice,  161  8.  W.  162. 

f  1048  (Mo.App.)  In  an  action  for  damages 
for  the  loss  of  plaintiff's  mare  killed  in  a  col- 
lision on  the  lughway  with  defendant's  horse 
and  buggy,  error  in  examination  of  plaintiffs 
son,  who  was  riding  the  mare,  held  not  ground 
for  reversal.— Hodges  t.  Hill,  161  S.  W.  633. 

I  1048  (Mo.App.)  Error  in  overruling  an  ob- 
jection to  a  question  is  harmless,  where  the 
question  is  not  answered. — Perry  v.  Van  Matre, 
161  S.  W.  643. 

{  1050  (Ky.)  In  an  action  for  damages  for 
breach  of  a  railroad's  covenant  to  install  cross- 
ing, defendant  held  not  prejudiced  by  the  ad- 
mission of  evidence  as  to  the  probable  cost  of 
the  construction  of  a  haul  road  off  the  right  of 
way  to  enable  plaintiS  to  use  the  crossing 
constructed  on  the  lower  end  of  the  track  so  as 
to  render  the  upper  end  accessible.— Chesapeake 
&  O.  Ry.  Co.  T.  Weddington's  Adm'r,  161  S. 
W.  208. 

S  1 050  (Ky.)  Defendant  in  an  action  for  in- 
juries was  not  prejudiced  by  evidence  of  plain- 
tiff that  he  thought  he  was  going  to  die  for 
at>out  two  weeks,  where  plaintiffs  physicians 
testified  in  snlwtance  to  the  same  fact. — Board 
of  Council  of  City  of  Frankfort  v.  Kirby,  161 
S.  W.  1116. 

S  1050  (Ky.)  In  a  personal  injury  action  by  a 
servant,  the  admission  of  evidence  that  he  had 
to  do  what  little  he  could  to  keep  from  sending 
his  children  to  the  orphans'  home,  and  the 
failure  of  the  court  to  admonish  the  jury  that 
evidence  of  the  servant's  sobriety  and  industry 
could  be  considered  only  on  the  question  of  dam- 
ages, was  harmless,  though  erroneous. — Louis- 
viUe  *  N.  R.  Co.  V.  Moore,  161  S.  W.  1129. 

S  1050  (Mo.App.)  In  an  action  for  the  killing 
of  plaintief s  mare  in  a  collision  with  defend- 
ant s  horse  and  buggy  upon  the  highway,  where 
the  evidence  was  such  as  would  only  sustain 
a  judgment  for  defendant,  held  that  any  error 
in  the  admission  of  evidence  that  plaintiff's  son 
was  accustomed  to  ride  along  the  highway  at 
a  fast  rate  was  not  ground  for  reversaL — Hodg- 
es V.  Hill,  161  8.  W.  633. 

I  1050  (Mo.App.)  The  admission  of  evidence 
as  to  a  matter  concerning  which  another  wit- 
ness had  testified  fully  without  objection,  if 
erroneous,  was  harmless. — Perry  v.  van  Matre, 
161  S.  W.  643. 

J  1050  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion, the  admission  without  objection  of  cer- 
tain evidence  held  to  render  any  error  in  the 
subsequent  admission  of  similar  testimony  harm- 
less.—Ft  Worth  Belt  Ry.  Co.  v.  Cabell,  161  S. 
W.   1083. 

1 1053  (Tez.Civ.App.)  The  error  in  admitting 
improper  evidence  is  not  ground  for  reversal 
where  the  court  specifically  withdrew  it,  and 
directed  the  jury  not  to  consider  it. — Kirby 
Lumber  Co.  v.  Stewart,  161  S.  W.  372. 

8  1056  (Tex.Civ.App.)  Refusal  to  admit  evi- 
dence of  failure  to  pay  taxes  on  land  while  it 
was  elaimed  by  adverse  possession  was  revers- 
ible error.— Houston  Oil  C!o.  of  Texas  v.  Jones, 
161  8.  W.  92. 

{  1060  (Tex.Civ.App.)  In  a  personal  injury 
action  by  one  run  down  at  a  railroad  crossing, 
aignment  of  counsel,  held  harmless. — Texas  Mid- 
land R.  R.  V.  Wiggins,  161  S.  W.  445. 

§  1064  (Ark.)  In  an  action  for  personal  in- 
juries while  attempting  to  board  a  train,  as 
plaintiff  was  entitled  to  do  after  having  been 
denied  opportunity  to  purchase  a  ticket,  in- 
struction as  to  right  to  rely  on  direction  of  de- 
fendant's agent  held  not  prejudicial. — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Green,  161  S.  W.  148. 


I  1064  (Ky.)  In  an  action  for  death  by  being 
struck  by  a  train  while  crossing  the  track  in 
the  course  of  decedent's  work  in  constructing 
a  coal  tipple,  and  error  in  admitting  evidence 
of  the  trainmen's  failure  to  give  warning  at 
crossings  near  the  tipple  held  not  prejudicial. 
—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Win- 
ningham's  Adm'r,  161  S.  W.  606. 

I  1064  (Tez.Civ.App.)  Repeated  charges  al- 
lowing recovery  in  case  plaintiff  was  either 
physically  or  mentally  incapacitated  held  preju- 
diciaL— Texas  Cent.  Ry.  Co.  v.  Rose,  161  8. 
W.  387. 

1 1066  (Ark.)  An  inapplicable  instruction  as  to 
the  ordinary  duty  to  hold  a  train  a  reasonable 
time  for  passengers  to  board  it,  held  not  preju- 
dicial where  it  must  have  been  understood  as 
relating  to  the  facts  in  the  case.— St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Green,  161  8.  W.  148. 

I  r066  (Mo.App.)  Where,  plaintiff  admitted 
an  express  warranty  that  the  jack  was  sound 
and  a  good  breeder,  an  instruction  on  implied 
warranty,  though  not  warranted  by  the  evi- 
dence, was  harmless,  and,  under  B.  S.  1909, 
§§  1850,  2082,  requiring  that  errors  not  injuri- 
ous be  disregarded,  was  not  ground  for  reversal. 
—Perry  v.  Van  Matre,  161  S.  W.  643. 

S  1068  (Mo.)  An  instruction  on  acquisition  of 
title  by  prescription,  if  erroneous,  A«I<J  harm- 
less, where  the  undisputed  evidence  showed 
that  the  defendant  and  its  predecessors  had 
been  in  actual,  open,  exclusive,  notorious,  and 
continuous  possession  for  more  than  ten  years. 
— Quinn  v.  St  Louis  &  8.  F.  R.  Co.,  161  S.  W. 
820. 

I  1068  (Tex.Civ.App.)  Error  in  charging  that 
the  jury  might  find  for  plaintifEs,  with  10  per 
cent  interest,  is  harmless,  where  the  judgment 
provided  only  for  6  per  cent. — WiUett  v.  Her- 
rin,  161  S.  W.  26. 

$  1068  (Tex.Civ.App.)  On  evidence,  in  a 
switchman's  action  for  injuries,  such  that  only 
a  verdict  for  plaintiff  could  have  been  rendered, 
error,  if  any,  in  an  instruction  as  to  the  neg- 
ligence of  defendant's  foreman  and  yardmaster 
held  not  ground  for  reversal.- Missouri,  K.  & 
T.  By.  Co.  of  Texas  v.  Leabo,  161  S.  W.  382. 

S  1070  (Tex.Clv.App.)  Where  the  petition  al- 
leged that  a  descrihea  tract  contained  160  acres, 
and  sought  recovery  of  an  undivided  one-half, 
that  the  verdict  and  judgment  awarded  an  un- 
divided one-half  of  the  land  set  forth  in  plain- 
tiff's petition,  without  more  definite  descrip- 
tion, was  not  a  fundamental  error. — Houston 
Oa  C!o.  of  Texas  v.  Jones,  161  8.  W.  92. 

(J)   Dedalona    of  Intermediate    Courts. 

J  1092  (Mo.App.)  The  court's  discretion  as  to 
affirmance  of  a  judgment  of  a  justice  of  the 
peace  for  nonpayment  of  the  fee  for  filing  the 
transcript  will  not  be  disturbed  except  for 
abuse.— Muth  Realty  Co.  v.  Timmerberg,  161 
S.  W.  589. 

§  1092  (Tenn.)  The  reduction  of  the  verdict, 
in  an  action  for  death,  being  upheld  by  the 
Court  of  Civil  Appeals,  will  not  be  interfered 
with  by  the  Supreme  Court. — Carolina,  0.  & 
O.  By.  ▼.  Shewalter,  161  S.  W.  1136. 

(K)  Babaeqnent  Appeal*. 

{  1007  (Mo.)  Matters  determined  on  a  pre- 
vious appeal  in  the  same  action  become  the 
law  of  the  case  and  will  not  again  be  review- 
ed.—Armor  V.  Frey,  161  8.  W.  829. 

XVn.  SETERMINATIOV  AND  DISPO- 
SITION OF  CAUSE. 

(B)  Afflnaamoe. 

S  1 127  (Tex.Civ.App.)  Where  defendant  in  er- 
ror's motion  to  affirm  was  denied  at  the  term' 
at  which  the  transcript  should  have  been  filed, 
because  made  within  the  90  days  allowed,  a 
similar  motion  at  the  next  term  will  be  denied 
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because   filed    too    late.— Hartley   v.   Robinson, 
161  S.  W.  386. 

{  I  (33  (Tez.Civ.App.)  In  tbe  absence  of  a 
statement  of  fact,  bills  of  exception,  and  mo- 
tion for  new  trial,  a  judgment  will  be  affirmed, 
unless  fundamental  error  appears  on  the  face 
of  the  record  proper. — National  Aeroplane  Co. 
V.  McCormick,  161  S.  W.  .<575. 

i  1 140  (Tex.Civ.App.)  Where  verdict  for  de- 
fendant on  plea  of  reconvention  showed  that 
jury  allowed  part  of  a  claim  which  should  not 
have  been  submitted,  teld,  that  the  judgment 
would  be  reversed  unless  the  entire  amount  of 
such  claim  was  remitted. — Gillispie  v.  Ambrose, 
161  S.  W.  937. 

(O)  ReTcnwl. 

g  1 1 70  (Mo.App.)  A  new  trial  should  not  be 
granted  to  defendant  in  an  action  for  libel  in 
charging  perjury  because  the  verdict  for  plain- 
tiff only  found  exemplary  damages  for  him, 
without  mentioning  actual  damages,  in  view 
of  Rev.  St.  1909,  |  1850,  requiring  the  court  to 
disregard  defects  not  affecting  (he  substan- 
tial nghts  of  the  parties.— Roney  v.  Organ,  101 
S.  W.  868. 

{  1 170  (Tez.Civ.App.)  A  charge  correct  in 
law,  which  directed  a  verdict  for  tbe  defendant 
on  the  finding  of  certain  facts,  held  not  ground 
for  reversal,  though  the  defense  could  be  sus- 
tained by  a  finding  of  fewer  facts  than  were 
embraced  in  tbe  hypothesis. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Martin,  161  S.  W. 
406. 

11171  (Tex.Civ.App.)  Where  the  jury  did  not 
follow  erroneous  instructions  as  to  tbe  measure 
of  damages,  and  it  did  not  appear  what  evi- 
dence they  considered  in  arriving  at  an  exces- 
sive verdict,  such  verdict  will  be  reversed. — 
Louisiana  Rio  Grande  Canal  Co.  v.  Quinn,  161 
S.  W.  375. 

5  1172  (Tex.Civ.App.)  Under  rule  82a  for 
Courts  of  avU  Appeals  (14»  S.  E.  x),  the  ap- 
pellate court  may,  in  an  action  by  a  woman  to 
set  aside  her  former  husband's  deeds  to  their 
community  property,  reverse  only  that  part  of 
the  judgment  which  erroneously  granted  'par- 
tition without  evidence  of  value. — Guther(dge  v. 
Gutheridge,  161  S.  W.  892. 

§1(75  (Ark.)  In  an  action  against  a  tele- 
graph company,  where  it  was  only  liable  for 
nominal  damages,  the  case  will  be  reversed  and 

Judgment    for   nominal    damages    entered. — Ifiil- 
erson  v.   Western  Union   Telegraph  Co.,  161 
S.  JV.  168. 

S  1178  (Ark.)  Where  a  suit  in  equity  was  not 
tried  on  the  proper  theory,  it  could  be  sent 
back  for  further  proof  and  for  reference  to  a 
master  if  that  course  was  found  necessary. — 
Bank  of  Des  Arc  v.  Moody,  161  S.  W.  134. 

(F)    Mandate    and    Proceedings    in    Loirei 
Court. 

i  1207  (Ark.)  On  affirmance  in  part  and  re- 
versal in  part  of  a  decree  of  a  chancery  court 
relating  to  homestead  rights  and  a  remand  with 
direction  to  enter  a  decree  in  accordance  with 
tbe  opinion,  held,  that  a  subsequent  decree  dis- 
posing of  land  not  in  controversy  ana  not  dis- 
posed of  by  the  former  decree  was  in  excess  of 
the  mandate,  and  to  that  extent  would  be  re- 
versed.—Felton  V.  Brown,  161  S.  W.  194. 

XVni.   ZJABII.ITIEB   ON   BONDS   ABTS 
UNSEKTAKINOS. 

§1241  (Mo.App.)  Where  defendants  gave  an 
appeal  bond  in  favor  of  a  corporate  plaintiff, 
they  cannot  after  affirmance,  raise  tbe  issue  of 
tbe  corporate  existence  of  plaintiff  in  an  action 
on  the  bond,  for  that  matter  could  have  been 
raised  in  the  original  action,  and  that  judgment 
is  conclusive. — Iroquois  Mfg.  Co.  v.  Annan-Burg 
Milling  Co.,  161  S.  W.  320. 


APPLIANCES. 

See  Master  and  Servant,  {g  101-129,  265. 

APPROPRIATION. 

See  States,  g  137 ;    Statutes,  {  5. 

ARBITRATION  AND  AWARD. 

See  Partition,  g  22;    Reference;   Specific  Per^ 
formance,  §  80. 

I.  BUBMISglON. 

g  16  (Mo.)  A  statutory  submission  to  arbi- 
tration of  the  rights  of  distribntees  to  lands 
acquired  from  their  ancestor  was  revoked  by 
the  bringing  of  suit  by  one  of  the  parties  for 
partition,  before  actual  submission  to  the  arbi- 
trators.—FerreU  V.  FerreU,  161  S.  W.  719. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error,  I  766;    Criminal  Ldw, 
gg  711-730;   Trial,  g  106. 

ARREST. 

See  Municipal  Corporations,  g  745. 

ARSON. 

g25  (Mo.)  In  a  prosecution  for  burning  in- 
sured property,  in  violation  of  Rev.  St.  1909.  g 
4609,  it  is  not  necessary  to  prove  that  the  in- 
surer of  the  property  is  a  corporation. — State 
V.  Ruckman,  161  S.  W.  705. 

f  37  (Mo.)  In  a  prosecution  for  arson  in  the 
third  degree,  evidence  iield  insufficient  to  sus- 
tain a  conviction.- State  v.  Ruckman,  161  S. 
W.   706. 

Evidence  of  motive  uncorroborated  by  in- 
criminatory facts  and  circumstances  is  insuf- 
ficient to  establish  a  prima  facie  case  of  guilty. 

ARTICLES. 

See  Corporations,  {  18. 

ASSAULT  AND  BATTERY. 

See    Homicide,    g    292 ;     Mayhem ;    Maniclpal 
Corporations,  g  745 ;    Rape,  g  66. 

I.  Oivn.  T.TAWTTiTTT. 

(A)   Act*  Conatltutlnv  AMaanlt  or  Battery 
and  Ualillltr  Therefor. 

g  2  (Ky.)  An  assault  is  an  attempt  with  force 
Or  violence  to  do 'a  corporal  hurt  to  another; 
while  a  battery  is  an  unlawful  touching  of  the 
person  of  another  by  the  aggressor  himself. — 
Ilixson  V.  Slocum,  161  S.  W.  522. 

g  12  (Ky.)  Plaintiff  who  attempted  to  compel 
defendant  to  leave  the  sidewalk  where  he  had 
a  right  to  be,  attempting  to  use  force  therefor. 
Is  the  aggressor  in  the  assault,  though  defend- 
ant applied  profane  epithets  towards  him. — 
Mixson  V.  Slocum,  ICl  S.  W.  522. 

(B)  Aettona. 

g35  (Mo.App.)  Evidence,  in  an  action  for 
damages  for  an  assault,  held  to  sustain  a  ver- 
dict for  plaintiff.— Marts  v.  PoweU,  161  S.  W, 
871. 

n.   CBIMINAI.    BESFONSIBIUTT. 
(B)   Proaecation  and  Pnalabokeat. 

g  74  (Mo.App.)  Information  for  assault  ket4 
not  defective  as  charging  that  accused  struck, 
beat,  and  wounded  bimseu  or  as  failing  to  show 
whom  he  struck,  beat,  or  wounded. — State  v. 
Schomers,  161  S.  W.  1177. 

177  (Mo.App.)  An  information  for  common 
assault  may  be  good  without  averments  as  to 
striking,  beating,  or  wounding.— State  v.  Scho- 
mers, 161  S.  W.  1177. 
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ASSESSMENT. 

See  Manicipal  Corporations,  |f  408-586;  Tax- 
ation, is  301,  463. 

ASSETS. 

See  Marshaling  Assets  and  Securities. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error.  «  281.  302.  361,  489, 
690,  719-748 ;   Criminal  Law,  1 1130. 

ASSIGNMENTS. 

See  Chattel  Mortgages,  S§  204,  225 ;  Limitation 
of  Actions,  I  49 ;  Mines  and  Minerals,  S  64 ; 
Witnesses,  |  143. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

'See  Bankruptcy. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Lent;    Work  and  Labor. 

ASSUMPTION. 

See  Mortgages.  H  280-292. 
Of  risk,  see  Carriers,  f  298 ;    Master  and  Serv- 
ant, |g  203-226. 

ATTACHMENT. 

See  .Tnsticea  of  the  Peace,  I  173;  Malicious 
Prosecution,  Si  55,  71;      Sequestration. 

m.  PROOSDBDIirCW   TO   FBOOURE. 

(B)  AflldaTUa. 

1 1 19  (Tex.Civ.App.)  Where  the  affidavit  and 
bond  for  attachment  were  sufficient,  the  fact 
that  the  petition  was  subject  to  general  demur- 
rer will  not  render  the  attachment  void.— Baker 
V.  Hahn,  161  S.  W.  443. 

t  122  (Tez.Civ.App.)  Where  the  affidavit  and 
bond  for  attachment  were  anflcieDt,  the  peti- 
tion, though  sobject  to  general  demurrer,  may 
be  amended  without  suing  out  a  new  writ  of 
attachment.— Baker  v.  Hahn,  161  S.  W.  443. 

TX.  FBOCZZDnrOS   TO   STTPFORT  OB 
ENFOBCE. 

1 21 1  (Tex.Civ.App.)  Where  an  action  against 
a  nonresident  is  commenced  by  attachment,  a 
default  judgment  on  a  petition,  not  stating  a 
cause  of  action,  will  not  warrant  a  foreclosure 
of  the  attachment.- Baker  v.  Hahn,  161  S.  W. 
44a 

Vin.   OX.AIMS    BT    THIBD    PEBSON8. 

S  302  (Mo.App.)  An  interplea  filed  by  a  claim- 
ant of  the  property  levied  on  in  attachment  is 
a  separate  suit,  wherein  the  interpleader  is 
plaintiff,  while  plaintiff  in  the  main  action  is 
defendant— Keet-Rountree  Dry  Goods  Co.  v. 
Hodges,  161  S.  W.  862. 

§  308  (Mo.App.)  One  claiming  the  ownership 
of  property  levied  on  ia  attachment  issued 
against  defendant  in  possession  has  the  burden 
to  show  titie.— Keet-Kountree  Dry  Goods  Co. 
v.  Hodges,  161  S.  W.  862. 

A  defendant  in  possession  of  personalty 
levied  on  in  attachment  may  not,  where  a  third 
person  interpleads,  introduce  evidence  to  sup- 
port the  third  person's  claim.— Id. 

{311  (Mo.App.)  An  instruction,  on  a  trial  of 
an  interplea  filed  by  a  third  person  claiming 
goods  levied  on  in  attachment  issued  against 
defendant,  held  misleading.— Keet-Rountree  Dry 
Goods  Co.  V.  Hodges,  161  S.  W.  802. 

An  instruction  should  have  added  the  element 


that   the   third   person's  indicia   of  ownership 
shonld   have  heen  continuous.— Id. 

An  instruction  AeM  not  so  framed  aa  to  en- 
able the  jury  to  apply  the  law  to  the  proof  of 
a  voluntary  conveyance  of  defendant's  goods, 
by  the  aid  of  the  third  person,  to  his  wife.— Id. 

ATTENDANCE. 

See  Jury,  {  75. 

ATTORNEY  AND  CLIENT. 

See  Contempt,  S  10;  Continuance,  f  12;  Dis- 
trict and  Prosecuting  Attorneys;  New  Trial, 
i  32 ;    Partition,  i  114 ;   Trial,  {  106. 

rv.  OOMFEHSATIOir  AWP  X.IEir  OF 

ATTOBinnr. 

(A)   Fees  and    Other   Renmneratlon. 

i  135  (Mo.App.)  Where  an  attorney  renders 
valuable  services  which  are  accepted  by  his 
client,  there  is  an  implied  agreement  to  pay 
therefor. — Connor  Realty  Co.  v.  St.  Louis 
Union  Trust  Co.,  161  S.  W.  865. 

(B)   lilen. 

S  189  (Ky.)  A  judgment  for  a  client,  which 
has  been  reversed  on  appeal,  has  no  effect  to 
limit  his  right  to  settle  the  controversy  with 
his  opponent,  irrespective  of  his  contract  with 
his  attorney  for  a  fee  based  on  the  amount  of 
the  recovery. — McGormack  v.  Louisville  &  N.  R. 
Co.,  161  S.  W.  618. 

i  190  (Ky.)  Where  defendant  in  a  personal 
injury  action  compromised  directly  with  plain- 
tiff, its  liability  to  an  attorney  who  had  a  con- 
tract with  plaintiff  for  a  contingent  fee  on  the 
percentage  basis  must  be  measured  by  treating 
the  sum  paid  to  plaintiff  as  tbe  entire  recov- 
ery, and  not  merely  the  percentage  to  which 
Slaintiff  was  entitled.— McCormack  v.  Louisville 
i  N.  R.  CV).,  161  S.  W.  518. 

AUTHORITY. 

See  Justices  of  the  Peace,  ii  36-46 ;  Levees,  St 
7,  34;  Principal  and  Agent,  SS  1<».  123. 

AUTOMOBILES. 

See  Kstoppel,  S  119 ;  Licenses.  Si  6,  7 :  Master 
and  Servant,  i§  107,  247.  258,  285,  289;  Neg- 
ligence, S  134;  Railroads,  Si  333,  348;  Stat- 
utes, S  79. 

BAIL 
n.  nr  cbxmihai.  pboseoutioks. 

S  68  (Tex.Cr.App.)  A  recognizance  on  appeal, 
failing  to  provide  that  the  appellant  would 
abide  the  judgment  of  the  Court  of  (Criminal 
Appeals  "in  this  case,"  is  fatally  defective.— 
Matula  V.  State,  161  S.  W.  065. 

S68  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  019,  a  recognizance,  omitting  the 
concluding  words  "in  this  case,'  is  insufficient 
to  confer  jurisdiction  upon  the  Court  of  Crim- 
inal Appeals  of  an  appeal  in  a  misdemeanor 
case.— Darnell  v.  State,  161  S.  W.  971. 

BAILMENT. 

See  Pledges;    Warehousemen. 

S12  (Mo.App.)  Bailee  of  a  deed  without  re- 
ward held  bound  to.  exercise  ordinary  care 
thereof,  and,  in  action  to  recover  expenses  of 
litigation  necessitated  by  his  destruction  there- 
of and  procurement  of  a  deed  to  a  third  person, 
instructions  to  find  for  him  unless  he  acted 
fraudulently  and  in  bad  faith  were  sufficiently 
liberal.- Sails  v.  Funk,  161  S.  W.  1175. 

§  29  (Mo.App.)  In  an  action  to  recover  the 
expenses  of  a  suit  to  quiet  title  from  one  whose 
destruction  of  a  deed  made  it  necessary,  plain- 
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tiff"!  wife  who,  tlioasfa  she  had  an  interest  in 
the  projierty,  iwid  no  part  of  such  expense*, 
held  neither  a  necessary  nor  a  proper  piirty. — 
Sails  ▼.  FonlE.  161  S.  W.  U75. 

BANKRUPTCY. 

m.  ASSIGWMEWT.  AWMTNISTBATIOlf, 

AHD  DISTKIBUnON  OF  -BATtK- 

KVWa  ESTATE. 

(O)  Prefer«B«ea   and   Tnuufera   by    Bamlc- 

rapt>  And  Attaebments  and 

Other  lilena. 

f  192  (Tenn.)  Relative  to  the  question  of  cer- 
tain creditors  of  a  bankrupt  contractor  being 
entitled  to  priority  as  having  filed  notices  of 
lien  within  80  days  of  compleUon  of  a  building, 
the  bankrupt's  trustee  is  bound  by  the  agree- 
ment of  the  contractor  and  building  owner  in 
extending  time  for  the  completion.— Harrison 
T.  Kna^  161  S.  W.  1003. 

BANKS  AND  BANKING. 

See  Appeal  and  Error,  t  907:  Forgery,  {  29; 
Frauds,  Statute  of,  H  23,  26,  168;  Ganiish- 
ment,  I  108;  Guaranty,  |{  36L  70,  77-90: 
Judgment,  f  261:  Novation,  |  6;  Principal 
and  Surety,  H  14  46. 

H.  BAlfKINO  OOBPORATIOHS  Ain> 
ASSOCIATIONS. 
(C)   Stoeklioldera. 

{47  (Ark.)  Stockholder  of  bank  held  entitled 
to  have  tbe  liabUity  of  other  stockholders  on 
their  subscriptionB  enforced,  and  the  directors 
had  no  right  to  cancel  the  notes  for  the  stock 
subscriptions.— Bank  of  De*  Arc  v.  Moody,  161 
S.  W.  134. 

(D)   Ofllcera  and  Acenta. 

S54  (Ark.)  Directors  of  bank  negligently  per- 
mitting the  cashier  to  make  bad  loans  resulting 
in  the  inBoIvency  of  the  bank  held  liable  to  the 
stockholders  for  their  negligence.— Bank  of  Des 
Arc  V.  Moody,  161  S.  W.  134. 

Director  of  bank  who  was  never  notified  of 
his  election  and  never  acted  as  such  held  not  li- 
able to  stockholders  for  his  failure  to  prevent 
the  cashier  from  making  bad  loans. — Id. 

m.  FXTlfOTIOire  ABD  DEAUNOS. 

(B)  Repreaentation    ot    Bank    by    Oflloera 
and  Aaienta. 

S  105  (Mo.App.)  In  view  of  Rev.  St  1909,  | 
1112,  one  who  nad  not  been  removed  as  cashier 
though  he  is  principally  occupied  with  other 
business  in  another  city,  is  authorized  to  bind 
the  bank.— Citizens'  Bank  of  Senath  v.  Doug- 
lass, 161  S.  W.  601. 

(  109  (Mo.App.)  The  caghler  of  a  bank  has 
prima  facie  authority  to  extend  the  time  for 
payment  of  negotiable  paper,  this  being  partic- 
ularly true  where  he  has  virtual  control  of  the 
bank's  entire  business.— Citizens'  Bank  of  Sen- 
ath v.  Douglass,  161  S.  W.  601. 

{116  (Mo.App.)  Where  the  cashier  of  a  bank 
in  his  private  capacity  learned  that  payment  of 
a  note  given  by  defendants  had  been  assumed 
by  third  persons,  and  he  later  extended  tbe 
time  of  payment  of  the  note,  the  bank  was 
chargeable  with  his  knowledge.— Citizens'  Bank 
of  Senath  v.  Douglass,  161  S.  W.  601. 

(G)  Deppalta. 

I  1 54  (Ark.)  A  depositor  has  a  right  of  action 
to  recover  the  amount  of  a  deposit  in  a  bank,  if 
payment  thereof  is  refused.— Bank  of  Des  Arc 
v.  Moody,  161  &.  W.  134. 

IV.  XATIOHAI.  BABX8. 

y'M  (Ky.)  A  stockholder  in  a  national  bank 
to  have  the  absolute  right  under  Rev.  St. 
U.  S.  f  6210  (TJ.  S.  Comp.  St.  1901,  p.  3498), 
to  examine  the  list  of  stockholders  at  any  prop- 


er time,  whatever  may  be  his  motive.- Murray 
T.  Walker,  161  S.  W.  512. 

In  a  proceeding  by  an  alleged  stockholder  of 
a  national  bank  to  com];>el  an  examination  of 
the  bank's  stock  books,  evidence  that  plaintiff 
was  not  a  stockholder  in  good  faith  or  at  all 
held  admissible.— Id. 

i  253  (Ky.)  The  directors  of  a  national  bank 
are  regarded  as  trustees  for  the  stockholders, 
and  the  strictest  ];>erformance  of  their  duties  as 
such  is  required.— First  Nat  Bank  t.  Doherty, 
161  S.  W.  211. 

BAR. 

See  limitation  of  Actions. 

BEQUESTS. 

See  Willi: 

BEST  AND  SECONDARY  EVIDENCE 

See  Criminal  Law,  {{  400,  408;    Evidence,  fi 


BIAS. 


See  Jnry,  U  99,  107. 

BIDS. 

See  Counties,  1 116. 

BIGAMY. 

See  Jury,  i  99;   Witnesses,  H  103,  26a 

1 8  (Tex.Cr.App.)  In  a  prosecution  for  big- 
amy, the  fact  that  a  child  was  bom  to  the  first 
alleged  wife  held  inadmissible,  as  it  would  have 
no  tendency   to  show   that  defendant   was  tbe 

Eerson  who,  under  another  name,  had  married 
er  at  a  certain  place.— Harris  v.  State,  161  S. 
W.  125. 

BILL  OF  LADING. 

See  Alteration  of  Instruments,  I  8:    Oarriers, 
ii  65,  59,  69. 

BILLS  AND  NOTES. 

See  Account,  Action  on,  I  4;  Appeal  and  Er- 
ror, S  842;  Bnnts  and  Banking.  55  109.  116: 
Cancellation  of  Instnimpnts;  Carriers,  S§  5-5, 
57,  69;  Corpurations,  6  327;  Costs,  §  32; 
Husband  and  Wife,  §  ISiS ;  Judgment,  {  713 : 
Justices  of  the  Peace,  §  44 ;  Limitation  of  Ae- 
105,  123;  Malicious  Prosecution, 
vation,  §  5;  Pleading,  {{  257. 
^  I  and  Surety,  S§  14,  46.  KM. 
108,  162;  Sallys,  §§  347,  359;  Set-Off  and 
Counterclaim,  p  28,  33;  Subrogation,  |  4; 
Trial,  I  252 ;  Usury,  §§  2,  48,  80. 

I.  BEQVI8ITES  ABD  TAUBITT. 

(B)   Form   and  Contents  of  Pro^daaory 
Hotea   and    Dnebllla. 

J  49  (Mo.App.)  Persons  signing  for  accommo- 
dation, but  as  joint  makers,  are  persons  pri- 
marily liable  to  pay  the  note  within  Negotiable 
Instruments  Law.— Citizens'  Bank  of  Soiatb  v. 
Douglass,  161  S.  W.  601. 

(B)  Oonaideratlon. 

{94  (Tex.Civ.A^p.)  A  previous  debt,  tliougb 
barred  by  limitation,  was  a  sufficient  consid- 
eration for  the  execution  of  a  new  note  to  tiie 
extent  that  it  was  given  for  such  indebtedness.— 
Helmke  v.  Uecker,  161  S.  W.  17. 

(F)  TaUdlty. 

{  102  (Mo.App.)  Where  defendant  signed  a 
note  without  taking  any  precautions  to  ascer- 
tain its  terms,  he  is  not  entitled  to  cancellation 
on  the  ground  of  mistake  because  the  terms  were 
not  as  he  thought  they  should  be.— Avery  Co.  v. 
Powell,  161  S.  W.  335. 
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V.  BIGHTS  AKD  UABIXXTIES  ON  IX- 
DOBSEKEIIT  OB  TBAN8FEB. 

(A)  Indomeinent    Before    DeUvery    to    or 
Tranater  by  Pare*- 

(237  (Mo.)  An  accommodation  indorser  is  a 
surety,  and  eqnally  bound  with  the  maker  to 
pay  tiie  note  when  it  became  due.— Havlin  y. 
Continental  Nat.  Bank  of  St  Louis,  161  S.  W. 
741. 

An  accommodation  indorser  of  a  note  war- 
rants that,  if  the  note  is  dishonored,  he  will, 
upoti  notice  thereof,  pay  the  same.— Id. 

(D)  Bob*  Fide  IParelutBera. 
S352  (Mo.App.)  Under     Negotiable     Instru- 
ments Law,  a  wife  who  received  a  note  from 
her  husband  as  a  gift  was  not  a  bona  fide  pur- 
chaser.—Oreer  ▼.  Orchard,  161  S.  W.  875. 

VI.  PBESEHTMBHT.  DBHAnD,  HO- 
TICE.  AHD  FBOTEST. 

8  397  (Mo.)  Where  a  note,  payable  to  a  bank 
and  at  the  bank,  was  owned  by  the  bank  at  ma- 
turity, presentment  and  demand  were  not  nec- 
essary.—Havlin  T.  Continental  Nat.  Bank  of 
St  Louis.  161  S.  W.  741. 

Vn.  PATMENT  AUD  duohaboe. 

1 429  (Tei.Civ.App.)  A  note  for  $200,  eiecut- 
ed  by  plaintiff  to  defendant  was  saUsfied  and 
discharged  if  plaintiff  afterwards  presented  to 
defendant  a  bill  for  $200  for  services  in  sat- 
isfaction of  the  note,  and  requested  that  the 
note  be  returned,  and  defendant  impliedly  ac- 
quiesced in  such  means  of  paym"ent — ^Antrey  v. 
Collins,  161  S.  W.  413. 

1 434  (Mo.)  Payment  of  a  note  by  an  accom- 
modation indorser,  after  dishonor  by  the  mak- 
er, was  not  a  voluntary  payment— Havlin  v. 
Continental  Mat  Bank  of  St  Louis,  161  a  W. 
741. 

vm.  AOTioira. 

(462  (Tex.Civ.App.)  A  petition  in  an  action 
on  a  note  *eW  not  to  state  a  cause  of  action.— 
Baker  v.  Hahn,  161  S.  W.  448. 

1485  (MaApp.)  Under  Eev.  St  1909,  {  1986, 
the  execution  of  a  note  alleged  to  have  been 
procured  by  fraud  is  admitted,  and  the  fraud 
cannot  be  relied  upon  unless  the  answer  setting 
it  np  be  verified.— Avery  Co.  v.  Powell,  161  S. 
W.  335. 

S  489  (Ky.)  Where,  after  reference  to  commis- 
sioner, and  report  and  motion  by  plaintiff  for 
judgment  defendant  who  admitted  the  execn- 
tioB  of  3»e  note  sued  on,  and  who  offered  no 
evidence,  filed  an  amended  answer,  held  that 
plaintiff  would  have  been  entitled  to  judgment 
even  if  such  answer  had  not  been  stricken  for 
want  of  verification.— Taulbee  v.  Lewis  &  Cham- 
bers. 161  8.  W.  1100. 

1497  (Mo.App.)  Under  Negotiable  Instru- 
ment Law  (Rev.  St  1909,  (1 10022,  10025.  and 
lOOS^),  in  a  suit  on  a  note  by  an  indorsee  on 
proof  that  the  title  of  the  payee  was  defective 
because  the  instrument  was  obtained  by  fraudt 
the  burden  shifts  to  the  plaintiff  tq  prove  tliat 
he  acquired  title  as  a  holder  in  due  course.— 
HiU  V.  Dillon,  161   S.  W.  881. 

Mete  want  or  failure  of  consideration  for  a 
note  sued  on  by  an  indorsee,  not  coupled  with 
negotiation  in  breach  of  faith,  or  under  such 
circnmatancefl  as  to  amount  to  a  fraud,  does 
not  constitute  defective  title  so  as  to  change  the 
burden  of  proof  of  bona  fide  holder  under  Bev. 
St  1909,  {  10029.— Id. 

1499  (MoJLpp.)  A  defendant  pleading  pay- 
ment of  a  note  has  the  burden  of  prool— Win- 
frey  v.  Matthews,  ISl  S.  W.  683. 

§  520  (Mo.App.)  In  a  suit  against  the  guar- 
antor of  a  note,  where  he  set  up  fraud  in  the 
procurement  of  his  guaranty,  evidence  held  in- 
sufficient to  show  any  fraud  on  the  part  of  plain- 


tiff's agent— Avery  Co.  ▼.  Powdl,  161  8.  W. 
335. 

§  520  (Tex.Civ.App.)  In  an  action  on  vendor's 
lien  notes,  evidence  held  to  show  that  the  notes 
by  mistake  recited  that  the  conveyance  was  from 
the  payee  to  the  maker  instead  of  that  the  con- 
veyance was  from  a  third  person  to  the  maker.— 
Brown  v.  Bay  CSty  Bank  &  Trust  Co.,  161  8. 
W.  23. 

1537  (Mo.App.)  Where,  in  an  action  by  an 
indorsee  of  a  note,  defendant  introduced  proof 
that  the  execution  of  the  note  was  Induced  by 
fraud,  and  plaintiff  offered  uncontradicted  evi- 
dence that  he  was  a  holder  in  due  course,  the 
issue  whether  he  was  such  holder  was  for  the 
jury.— HUl  v.  Dillon,  161  S.  W.  881. 

BLASTING. 

See  Adjoining  Landowners,  8  8. 

BOARD  OF  EDUCATION. 

See  Schools  and  School  Districta,  f  97. 

BOARD  OF  HEALTH. 

See  Physicians  and  Surgeons,  {  11. 

BONA  FIDE  PURCHASERS. 


See  Bills  and  Notes, 
Purchaser,  $|  229-2 


362,  637 ;  Vendor  and 


BONDS. 

See  Appeal  and  Error,  K  395,  1043,  1241; 
Bail;  Elections.  {  65;  Evidence,  g  88:  Ha- 
beas Corpus,  88  3,  113;  Justices  of  the  Peace, 
8159;  Levees,  8  84;  Mandamus,  J  67 ;  Prin- 
cipal and  Sure^;  Schools  and  School  Dis- 
tricts, I  97. 

BOOMS. 

See  Navigable  Waters,  8f  21,  20. 

BOUNDARIES. 

See  Partition,  |  9;  Pleading,  8  129;  Trial,  81 
243,  253. 

n.  BVmEHOB.  ASOEBTAINMBKT,  AlTD 
ESTABUBHMENT. 

8  37  Mo-)  Evidence  htM  not  to  show  that  de- 
fendant's fence  was  12  feet  too  far  nort^  or 
that  the  boundary  was  aa  claimed  by  plaintiff. — 
Clark  V.  McAtee,  161  S.  W.  698. 

837  (Tex.CivJV.pp.)  In  an  action  for  cutting 
and  removing  timber  from  land,  evidence  on  the 
issue  of  boundaries  held  to  show  that  the  tim- 
ber was  cut  and  removed  from  a  tract  of  plain- 
tiff.—Kirby  Lumber  Co.  v.  Stewart  161  S.  W. 
372. 

8  40  (Tex.Civ.App.)  Where  a  latent  ambigui- 
ty in  a  call  for  a  boundary  arises  because  the 
proof  shows  that  a  line  run  in  accordance  with 
the  call  will  not  reach  the  comer  called  for,  the 
manner  of  ascertaining  the  true  comer  is  for 
the  jury.— Kirby  Lumber  Co.  v.  Stewart  161  S. 
W.  372. 

8  41  (Ark.)  An  instruction  on  the  issue  of 
agreed  boundair  line  held  proper.— Torquett  T. 
McMurrain.  161  S.  W.  176. 

BREACH. 

See  Sales,  88  161-181,  279,  284,  428-140. 

BREACH  OF  THE  PEACL 

See  Municipal  Oorporations,  8  663. 

BRIDGES. 

See  Railroads,  8S  99,  411. 
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BRIEFS. 

See  Appeal  and  Error,  |i  742,  758-773,  879; 
Criminal  Law,  {  1130. 

BROKERS. 

See  Appeal  and  Error,  J  671;  Evidence,  H  108, 
471;  Fraud,  §  49;  Principal  and  Agent,  { 
123. 

IT.   OOBIPEMSAT^ION  AND  IJEN. 

1 49  (Ark.)  That  a  broker  did  not  notify  the 
owner  of  the  name  of  his  prospective  purchas- 
er held  no.  defense  to  an  action  for  a  commis- 
sion.—Reich  V.  Workman,  161  S.  W.  180. 

§  54  (Mo.App.)  It  Is  sufficient  if  the  purchas- 
er is  ready  to  complete  the  purchase  within  a 
reasonable  time.— Bunyard  v.  Farman,  161  S. 
W.  640. 

f  54  (Tex.Civ.App.)  A  broker  was  not  requir- 
ed to  prove  that  his  purchasers  were  ready,  will- 
ing, and  able  to  buy,  where  defendants  on  re- 
ceiving notice  of  the  sales  wrote  plaintiff  and 
the  proposed  purchasers  confirming  the  same.— 
E.  R.  &  D.  C.  Kolp  V.  Brazer,  161  S.  W.  899. 

$56  (Ark.)  A  broker  held  entitled  to  commis- 
sion where  he  interested  the  purchaser  and  was 
the  procuring  cause  of  the  sale,  although  it  was 
consummated  by  defendant. — Reich  v.  Work- 
man, 161  S.  W.  180. 

{60  (Mo.App.)  Owner  held  entitled,  after 
production  of  purchaser  by  broker,  to  reason- 
able time  in  which  to  make  deed,  prepare  ab- 
stract, and  correct  any  curable  defects  therein 
and  not  liable  for  commissions  if  the  purchaser 
refuses  to  allow  such  reasonable  time. — Bun- 
yard  V.  Farman,  161  S.  W.  640. 

What  is  a  reasonable  time  for  an  owner  of 
land  to  make  a  deed,  prepare  an  abstract,  and 
correct  any  curable  defects  therein  after  the 
production  of  a  purchaser  by  a  broker  depends 
on  the  facts  of  each  case. — Id. 

V.  AOTIOKB  FOB  OOBIPEHSATXOir. 

8  85  (Mo.App.)  Where  the  owner  claimed 
that  the  purchaser  refused  to  complete  the  pur- 
chase because  of  curable  defects  in  the  title,  a 
decree  correcting  a  misdescription  in  the  own- 
er's deed  held  admissible  to  show  the  owner's 
ability  to  cure  such  defect,  though  not  recorded, 
shown  by  the  abstract,  or  known  to  the  broker. 
—Bunyard  v.  Farman,  161  S.  W.  040. 

§  86  (Tex.Civ.App.)  A  broker's  evidence  that 
he  made  the  contracts  held  to  establish  a  prima 
facie  case  without  proof  by  each  of  the  pur- 
chasers.—E.  R.  &  D.  C.  Kolp  V.  Blazer,  161 
S.  W.  899. 

{  88  (Mo.App.)  Evidence  held  to  make  a  ques- 
tion for  the  jury  as  to  whether  the  prospective 
purchaser  wag  ready,  willing,  and  able  to  pur- 
chase.- Bunyard  v.  Farman,  161  S.  W.  640. 

Where  the  owner  claimed  that  a  prospective 
purchaser,  upon  examination  of  abstract,  refus- 
ed to  complete  the  purchase  under  any  circum- 
stances, an  instruction  held  erroneous  as  deny- 
ing the  owner  a  reasonable  time  within  which 
to  cnre  defects  in  his  title.— Id. 

BURGLARY. 

X.    OrrENSES   AWP   BESFOKSIBIUTT 
THEBEFOB. 

{3  (Tez.Cr.App.)  If  the  wrecking  of  saloons 
was  for  the  purpose  of  stealing  goods  from 
them,  all  present  and  engaging  in  it  would  be 
guilty  of  burglary,  but  if  the  breaking  was  ac- 
tuated only  by  a  mob  and  riot  spirit,  with  no 
intent  to  appropriate  the  property,  there  was 
no  burglary.— Jobe  v.  State,  161  S.  W.  966. 

n.   FBOSECUTIOIT  Ain>  FUNISHMENT. 

g  41  (Mo.)  Evidence  held  to  sustain  a  finding 
that  defendant  broke  into  a  comcrib. — State  v. 
Duft,  101  S.  W.  683. 


1 42  (Tex.Cr.App.)  Two  saloons  having  been 
raided  at  the  same  time,  evidence  that  defendant 
had  some  whisky  shortly  after,  and  that  he  said 
it  came  from  the  raid,  is  insufficient  to  convict 
him  of  burglary  of  one  of  the  places,  tboogh 
whisky  of  that  kind  was  in  snch  saloon.— Jobe 
V.  State,  161  S.  W.  966. 

CALENDARS. 

See  Trial,  |  11. 

CANCELLATIOPt  OF  INSTRUMENTS. 

See  Appeal  and  Error,  j||  742,  1172;  Bills  and 
Notes,  I  102;  Chattel  Mortgages,  g  241: 
Costs,  f  32:  Justices  of  the  Peace,  {  44; 
Quieting  Title;  Reformation  of  Instruments; 
Sales,  i  23. 

I.  BXOHT  OF  ACTXOir  AHB  DEFEHSBB. 

f  6  (Mo.App.)  Makers  of  a  note,  who  later  be- 
came only  sureties  by  third  persons  assuming 
payment,  on  being  discharged  by  extension  of 
time  of  payment,  were  not  entitled  to  a  cancel- 
lation of  the  instrument. — Citizens'  Bank  of 
Senath  v.  Douglass,  161  S.  W.  601. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

See  Appeal  and  Error,   U  1064,  1066:    Com- 
merce,  §§  16,  47:    Judgment,  |  715;    Master 
and   Servant,-}  86;    Release,  f  57; 
228. 


Trial.  { 


XL  OABBXAOE   OF   OOOIM. 

(B)   Bllla    of    Iiadlns.    81ilpplnar    Receipts, 
and   Special   Coatracts. 

S  55  (Tenn.)  A  "bill  of  lading"  ia  not  a  ne- 
gotiable instrument  but  is  merely  a  contract  by 
a  carrier  to  deliver  the  goods  described  at  a 
particular  place  according  to  the  ngnal  course 
of  transportation. — Fourth  Nat  Bank  v.  Nash- 
ville, C.  &  St.  L.  By.  Co.,  161  S.  W.  1144. 

I  57  (Mo.App.)  A  purchaser  of  goods  shipped 
subject  to  the  consignor's  order,  with  draft  at- 
tached, before  honoring  the  draft,  has  no  right 
to  maintain  replevin  against  the  carrier  to  ob- 
tain possession  of  the  goods.— Burxess  v.  St 
Louis  &  S.  F.  R.  Co.,  161  S.  W.  858. 

1 59  (Tenn.)  Where  the  draft  originally  at- 
tached to  a  bill  of  lading  held  by  complainant 
bank  by  transfer,  as  well  as  three  other  drafts 
against  the  same  bill,  were  dishonored  and  taken 
up  by  the  maker  before  the  fifth  draft  was  made, 
at  which  time  the  bill  which  covered  a  domestic 
shipment  was  more  than  three  months  old.  held, 
that  the  bank  was  not  an  innocent  transferee  of 
the  bill  of  lading.— Fourth  Nat  Bank  v.  Nash- 
ville, C.  &  St.  L.  Ry.  Co.,  161  S.  W.  1144. 

§  69  (Tenn.)  Though  a  railroad  company 
wrongfully  delivered  grain  without  the  surren- 
der of  the  bill  of  lading,  the  consignor  had  no 
right  of  action  against  it  where  they  were  not 
injured  because  they  had  received  payment  for 
their  goods. — Fourth  Nat.  Bank  v.  Nashville,'  C. 
&  St  L.  Ry.  Co.,  161  S.  W.  1144. 

In  an  action  by  the  holder  of  a  bill  of  lading 
for  surrendering  freight  without  presentation  of 
the  bill  of  lading,  evidence  held  to  show  that 
defendant's  negligence  was  not  the  proxjinate 
cause  of  the  bank's  loss. — Id. 

(F)  liOas  of  or  lajmr  to  Goods. 

g  132  (Tez.Giv.App.)  There  is  no  presumption 
that  property,  when  delivered  to  a  carrier  for 
carriage,  was  in  the  same  condition  as  when  de- 
livered to  the  consignee,  where  there  was  evi- 
dence that  it  was  in  good  condition  when  de- 
livered to  the  company  and  was  damaged  when 
delivered  to  the  consignee. — Missouri,  K.  A  T. 
Uy.  Co.  of  'iexas  v.  Western  Automatic  Music 
Co.,  161  S.  W.  SStt. 
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i  134  (Tez.C!iv^pp.)  Evidence,  in  an  action 
for  damage  to  a  piano  wliile  being  sliipped  on 
defendant  B  railroad,  field  to  sustain  a  finding 
of  ownership  of  tlie  piano  in  plaintiff.— Mis- 
souri, K.  &  T.  By.  Co.  of  Texas  v.  Western 
Automatic  Music  Co.,  161  &  W.  380. 

(J)  Charses  «lid  Ueits> 

8  194  (Tex.Cir.App.)  As  a  mle  a  consignor 
-with  wliom  a  contract  of  shipment  is  made  is 
impliedly  liable  for  tlie  freight  charges,  irre- 
spective of  whether  he  is  owner. — Chicago,  H.  I. 
&  G.  By.  Co.  V.  Floyd,  161  S.  W.  954. 

While  a  consignor  is  ordinarily  liable  for  the 
freiglit  charges,  if  the  owner  is  the  real  con- 
signor, and  the  person  making  the  shipment,  to 
the  carrier's  knowledge,  only  acts  as  the  con- 
signor's agent,  the  owner,  and  not  bis  agent,  is 
liable  for  the  freight  charges.— Id. 

IT.    CARRIAGE   OF   PASSENGERS. 

(A)  Relation    Between    Carrier    and    Pas- 
■enacer. 

i  239  (Ark.)  Under  the  statutes,  a  person  who 
goes  to  a  railroad  station  for  the  purpose  of 
becoming  a  passenger  on  a  train,  but  is  given 
no  opiwrtunity  to  purchase  a  ticket,  has  the 
right  to  l>oard  the  train  as  a  passenger  without 
a  ticket— St.  Louis,  I.  M.  &  S.  By.  Co.  t. 
Green,  161  S.  W.  148. 

f  241  (Mo.App.)  A  railway  postal  clerk  is  a 
passenger.— Farmer  v.  St.  Louis,  I.  M.  &  S.  By. 
Co.,  161  S.  W.  827; 

1 246  (Ark.)  In  an  action  for  personal  inju- 
ries, evidence  held  to  show  that  plaintiff  before 
attempting  to  board  a  train  was  given  no  op- 

Sortunity   to  purchase  a  ticket— St.  Louis,  I. 
t.  &  S.  By.  Co.  v.  Green,  161  S.  W.  148. 

(D)  Pemonal  Injaries. 

{ 280  (Mo.App.)  A  mail  clerk  assumes  the 
risk  of  injuries  incident  to  his  transportation 
in  a  mail  car,  though  the  carrier  is  required  to 
exercise  toward  him  the  same  high  degree  of 
care  generally  imposed  in  favor  of  passengers. 
—Farmer  v.  St  Louis,  I.  M.  &  S.  By.  Co.,  161 
S.  W.  327. 

{  286  (Ark.)  Bailroad  companies  must  keep  in 
a  safe  condition  all  parts  of  their  platforms  and 
approaches  thereto  to  which  the  public  would 
naturally  resort,  and  all  parts  of  their  station 
grounds  reasonably  near  to  the  platform  where 
passengers  boarding  or  leaving  trains  would 
ordinarily  be  likely  to  go.— St.  Louis  &  S.  F. 
B.  Co.  v.  Grider,  161  S.  W.  1032. 

S286  (Tex.C!vApp.)  A  railroad  company 
which  maintains  an  unlighted  and  unguarded 
station  platform  elevated  four  or  five  feet  above 
the  ground  is  guilty  of  negligence  towards  its 
passengers.— Stamp  v.  Eastern  By.  Co.  of  New 
Mexico,  161  8.  W.  450. 

S  287  (Ark.)  A  railroad  company  denying  an 
intending  passenger  opportunity  to  purchase  a 
ticket,  and,  on  his  attempting  to  board  the 
train  without  one,  told  him  to  go  back  and  pro- 
cure one,  held  bound  to  give  him  a  reasonable 
time  to  do  so.— St.  Louis,  I.  M.  9c  S.  By.  Co. 
T.  Green.  161  S.  W.  148. 

I  290  (Tex.Civ.App.)  A  carrier  of  passengers 
must  furnish  a  reasonably  safe  car  and  ex- 
ercise the  highest  degree  of  care  to  ascer- 
tain and  repair  defects  in  the  car,  as  by  fur- 
nishing an  experienced  inspector,  etc.— St 
Louis  Southwestern  By.  Co.  v.  Moore,  161  S. 
W.  378. 

^298  (Mo.App.)  A  passenger  on  a  freight 
train  necessarily  assumes  the  risk  of  perils  aris- 
ing from  Jolts,  jars,  or  lurches  ordinarily  inci- 
dent to  the  operation  of  such  trains. — Farmer  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.,  161  S.  W.  327. 

1307  (Tex.Civ.App.)  Where,  before  state- 
hood, a  railroad  company  in  the  territory  of 


New  Mexico  gave  plaintiff  a  pass  for  an  in- 
trastate trip,  a  condition  in  the  pass  exempting 
the  company  from  all  liability,  whether  caus- 
ed by  its  own  negligence  or  not,  was  valid. — 
Stamp  V.  Eastern  By.  Co.  of  New  Mexico,  161 
S.  W.  450. 

A  pass  given  as  a  gratuity  is  none  the  less  a 
free  pass  because  the  carrier  requires  the  per- 
son usin^  to  sign  an  agreement  exempting  it 
from  liability  for  injuries. — Id. 

A  pass  given  by  a  railroad  company  to  the 
mother  of  one  of  its  employes  is  none  the  less 
a  free  pass  because  the  giving  of  such  pass 
was  customary,  where  the  employe  could  not 
have  recovered  in  case  of  the  carrier's  refus- 
al.—Id. 

{316  (Tex.Civ.App.)  In  an  action  by  a  pas- 
senger who  fell  while  alighting  from  a  train 
from  her  dress  catching  upon  something,  where 
there  was  no  showing  that  it  caught  on  any 
projection  upon  the  platform,  the  doctrine  of 
res  ipsa  loquitur  does  not  raise  an  inference  of 
negligence.— Gulf,  C.  &  S.  F.  By.  Co.  v.  Davis, 
161  S.  W.  932. 

While  a  railroad  company  must  exercise  a 
high  degree  of  care  to  furnish  suitable  cars  and 
platforms^  it  is  not  an  insurer  in  this  respect, 
and  one  injured  upon  a  car  platform  has  the 
burden  of  proving  the  company's  negligence.— 
Id. 

{317  (Ark.)  In  an  action  for  personal  inju- 
ries while  attempting  to  board  a  moving  train, 
advice  of  defendant's  agent  to  board  the  train 
and  his  offer  of  help  held  admissible  on  the 
question  of  negligence. — St  Ix>uis,  I.  M.  A  S. 
By.  (3o.  T.  Green,  161  S.  W.  148. 

{317  (Ark.)  In  an  action  for  injuries  to  a 
passenger  by  the  derailment  of  a  car,  evidence 
that  track  was  in  bad  condition  about  five 
months  after  the  accident  held  admissible  to 
show  the  condition  of  the  track  at  the  time  of 
the  accident— St  Louis,  I.  M.  &  S.  E.  Co.  v. 
Thurman,  161  S.  W.  1054. 

{318  (Ark.)  Evidence  held  to  warrant  finding 
that  the  station  platform  was  one  which  pas- 
sengers would  be  likely  to  use,  and  that  defend- 
ant's duly  was  not  discharged  by  having  a  safe 
waiting  room  and  a  safe  approach  therefrom  to 
the  train.— St.  Louis  &  S.  F.  B.  Co.  v.  Grider, 
161  S.  W.  1032. 

{318  (Tex.Civ.App.)  In  an  action  for  injuries 
received  by  a  passenger  who  fell  while  alighting 
from  a  car,  a  judgment  in  her  favor  cannot  be 
upheld,  where  the  testimony  showed  that  the 
accident  was  as  reasonably  attributable  to  a 
nonactionable  cause  as  to  the  company's  negli- 
gence.—Gulf,  C.  &  S.  F.  By.  Co.  V.  Davis,  161 
S.  W.  932. 

{320  (Ark.)  Whether  defendant  should  be 
charged  with  knowledge  that  the  platform 
through  which  plaintiff  fell  and  which  was  in- 
tended for  freight  would  be  used  by  passengers 
was  for  the  jury.— St  Lonis  &  S.  F.  B.  Co.  v. 
Grider,  161  S.  W.  1082. 

{ 320  (Ark.)  In  an  action  for  injuries  to  a 
I>assenger  by  the  derailment  of  a  car,  the  ques- 
tion of  the  carrier's  negligence  held  for  the  jury. 
—St  Louis,  I.  M.  &  S.  B.  Co.  v.  Thurman,  161 
S.  W.  1054. 

{ 320  (Mo.App.)  In  an  action  by  a  railroad 
mail  clerk  injured  by  a  jar  when  the  engine 
was  coupled,  held,  that  the  presumption  of  neg- 
ligence arising  under  th^  doctrine  of  res  ipsa 
loquitur  was  sufficient  to  carry  the  case  to  the 
jury. — Farmer  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
161  S.  W.  827. 

{  32 1  (Ark.)  In  an  action  for  personal  injury 
by  falling  through  a  platform  at  defendant's 
station,  which  was  in  fact  intended  for  freight 
but  was  not  so  designated,  and  was  seldom  so 
used,  held,  that  defendant's  requested  instruc- 
tions as  to  its  duty  to  maintain  in  proper  con- 
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dltion  were  properly  refused. — St.  Louis  ft  S.  F. 
B.  Co.  T.  Grider,  161  S.  W.  1032. 

§321  (Tei.Civ.App.)  A  special  charge  that 
common  carriers  are  held  to  the  highest  degree 
of  care  in  operation  for  the  protection  of  pas- 
sengers was  correct  so  far  as  it  went.— St 
Louis  Southwestern  Ry.  Co.  v.  Moore,  161  S. 
W.  87& 

(B)   Oontrtbntory     NearllKenoe     of     Person 
Injured. 

S323  (Tex.CiT.App.)  That  a  railroad  com- 
pany owes  the  highest  degree  of  care  to  a  pas- 
senger upon  its  premises  will  ;iot  excuse  the 
contributory  negligence  of  the  passenger. — 
Stamp  T.  Eastern  Ry.  Co.  of  New  Mexico,  161 
S.  W.  450. 

§327  (Ark.)  A  passenger,  injured  by  falling 
through  a  platform  while  waiting  at  defendant's 
station  for  a  train,  could  not  recover  therefor  if 
he  failed  to  exercise  ordinary  care  for  his  own 
safety,  which  failure  contributed  in  any  degree 
to  his  inju^.— St  Louis  &  S.  F.  R.  Co.  v. 
Grider,  161  S.  W.  1032. 

§  327  (Tez.Civ.App.)  A  passenger,  unfamiliar 
with  a  railroad  station,  in  walking  around  in  the 
dark  is  guilty  of  contributory  negugence  barring 
recovery  for  a  fall  from  the  unlighted  and  un- 
guarded platform.— Stamp  v.  Eastern  By.  Co. 
of  New  Mexico,  161  8.  W.  450. 

i  330  (Mo.App.)  Where  a  passenger,  order- 
ed by  the  porter  to  remain  in  the  smoking  car, 
remained  without  protest,  and  no  one  Knew 
that  the  smoke  was  making  him  sick,  he  could 
not  recover.— Bussell  v.  St  Louis  &  S.  F.  B. 
Co.,  161  S.  W.  638. 

i  347  (Ark.)  A  passenger's  attempt  to  board  a 
moving  train  was  not  necessarily  negligence, 
that  being  a  question  for  the  jury  on  all  the 
circumstances  of  the  case. — St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Green,  161  S.  W.  148. 

J  347  (Ark.)  Ordinary  care  did  not  rejiuire  a 
passenger  as  a  matter  of  law  to  remain  in  a 
waiting  room  until  the  arrival  of  his  train. — 
St  Louis  &  S.  F.  R.  Co.  v.  Grider,  161  S.  W. 
1032. 

(F)    BJeotlon  of  Pnaaemsera  and  Intradem. 

i353  (Tex.Civ.App.)  Though  plaintiff  pur- 
chased a  ticket,  yet  if  he  refused  to  deliver  it 
to  the  conductor,  and  informed  him  that  he 
had  no  money  to  pfty  his  fare,  the  carrier's 
servants  may  eject  him,  whether  he  was  intoxi- 
cated or  not.— Texas  Cent.  Ry.  Co.  v.  Rose, 
161  S.  W.  387. 

§366  (Tex.Civ.App.)  Where  the  employes  do 
not  know  Qf  the  intoncated  condition  of  a  pas- 
senger, they  may  act  upon  the  presumption 
that  he  will  exercise  care  to  avoid  injury.— Tex- 
as Cent  Ry.  Co.  v.  Rose,  161  S.  W.  387. 

Where  .i  carrier  ejected  an  intoxicated  pas- 
senger, its  liability  depends  upon  whether  the 
place  of  ejection  was  such  a  one  as  a  prudent 
person  would  have  considered  safe  under  the 
drcumstanees. — Id. 

CARRYING  WEAPONS. 

See  Weapons. 

CASHIERS. 

See  Banks  and  Banking,  gg  105-110. 

CEMETERIES. 

See  Appeal  and  Error,  i  172;  Constitutional 
Law,  SS  120,  316;  Injunction,  $  128;  Mu- 
nicipal Corporations,  §f  434,  586,  592,  609. 

i  3  (Ky.)  It  is  sound  public  policy  to  protect 
the  sepulcher  of  the  dead. — Cave  Hill  Cemetery 
Co.  v.  Gosnell,  161  S.  W.  980. 

{  3  (Mo.)  Neither  the  state  nor  the  municipal- 
ity can  preclude  itself  from  enacting  laws  pro- 
hibiting burials  in  places  where  they  constitute 
a  public  nuisance. — Union  Cemetery  Ass'n  v. 
Kansas  City,  161  S.  W.  261. 


Where  the  location  of  a  cemetery  to  a  large 
extent  blocked  the  growth  of  one  part  of  a 
city,  an  ordinance,  enacted,  not  to  protect  the 
public  health,  but  to  benefit  speculators  and 
landowners  in  the  vicinity,  which  prohibited 
subsequent  burials  in  the  cemetery  and  would 
tend  to  work  the  destruction  of  the  cemetery, 
LB  unreasonable,  tyrannical,  and  invalid. — Id. 

{  22  (Ky.)  Under  Ky.  St  §  1336.  the  sanctity 
of  a  burial  ground  does  not  depend  upon  wheth- 
er the  particular  portion  is  filled  with  ^aves.— 
Cave  Hill  Cemetery  Co.  v.  Gosnell,  161  S.  W- 

oa>. 

CERTIFICATt 

See  Mandamus,  i  79. 

CERTIORARI. 

See  Appeal  and  Error,  H  659,  664. 

ZX.  FBOOEEDINOS  AND   DETEB- 
MUTATION. 

1 64  (Tenn.)  In  a  suit  to  dissolve  a  corpora- 
tion and  distribute  its  assets,  where  the  pre- 
ferred stockholders  were  not  before  the  court, 
it  would  be  improper  for  the  court  to  construe 
the  charter  in  relation  to  the  rights  of  the  pre- 
ferred and  common  stockholders;  that  being  a 
moot  question  not  presented  by  the  lecora. — 
Adams  v.  Chattanooga  Co.,  161  S.  W.  IISL 

CHALLENGE. 

See  Jury,  {|  99,  107. 

CHANGE  OF  VENUE. 

See  Criminal  Lew,  §§  121-137;   Venue.  H  36- 

CHARACTER. 

See  Criminal  Law,  {§  876,  776;   Witnesses,  H 
266^!,  336-861. 

CHARGE. 

To  jury,  see  Criminal  Law,  |f  756%-830:  Trial, 
§f  191-296. 

CHARTER. 

See  Colleges  and  Universities,  J  9;    Municipal 
Corporations,  §{  14r-17,  592,  609. 

CHATTEL  MORTGAGES. 

See  Estoppel,  S  87 ;   Homestead,  1 108;   Usury. 
§  80. 

X.  REQUISITES  AND  VAIXDITT. 
(B)  Form    and    Contents    of    Inatnunentii. 

§48  (Ark.)  A  chattel  mortgage  describing  the 
proper^  as  the  entire  crop  to  be  raised  on 
plaintiS's  farm  in  Faulkner  county,  or  else- 
where in  that  county,  is  sufBciently  definite  to 
give  all  persons  notice  of  the  lien  on  any  crop 
raised  by  the  mortgagor  on  defendant's  land 
in  the  county.— Storthz  v.  Smith,  161  S.  W. 
183. 

in.   OONSTBUCTIOH  Ain>   OPERA. 
TION. 

(D)  Uen  and  Priority. 

1 138  (Tex.Civ.App.)  In  view  of  Rev.  Civ.  St 
1911,  art  6475,  giving  a  landlord  a  preference 
lien  upon  crops,  etc.,  for  rent  held,  that  a  land- 
lord's lien,  operative  before  the  tenant's  crop 
was  planted,  was  superior  to  the  lien  of  a  pre- 
viously executed  chattel  mortgage. — Ivy  v.  Pngh, 
161  S.  W.  989. 

IV.  RIGHTS  AND  I.IABIIJTXEB  OF 
PARTIES. 

§  170  (Tex.CiT.App.)  Whoever,  with  actual  or 
constructive  notice  of  the  chattel  mortgage,  is 
directiy  or  indirectly  the  instrumentality  through 
which  a  conversion  of  mortgaged   property  is 
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brought  about  is  liable  for  tbe  conversion.— 
Nunn  ▼.  Padgitt  Bros.,  161  S.  W.  921. 

VI.  ASSXOmiEKT  OF  MORTOAOE  OB 
DEBT. 

i  204  (Tex.Civ.App.)  Under  Bev,  Civ.  St 
1911,  art.  5661,  providing  that  all  persona  shall 
be  charged  by  the  registration  of  a  chattel  mort- 
gage with  notice  thereof  and  of  the  rights  of 
mortgagee's  assignee,  and  article  S659  requiring 
a  mortage  to  be  satisfied  by  acknowledging  sat- 
isfaction opon  the  registry,  the  failure  of  the 
purchaser  of  chattel  mortgage  notes  to  have 
their  assignment  to  him  recorded  would  not  pre- 
vent one  purchasing  the  property  from  being 
charged  with  notice  of  his  rights  under  the 
mortgage.— Mnnn  v.  Padgitt  Bros.,  161  S.  W. 
921. 

TH.  BEMOVAI.  OB  TBANSFEB  OF 

PBOFEBTT  BT  MOBTOAOOB. 
(A)  RIvIita   and    Usbllltlea  o<   Parties. 

H  220-222  (Tez.Civ.App.)  While  a  chattel 
mortgagor  in  possession  may  sell  the  property 
in  recognition  of  the  mortgagee's  right,  a  sale 
in  denial  of  such  right  would  be  a  conversion 
by  the  mortgagor. — ^Nunn  v.  Padgitt  Bros.,  161 
8.  W.  921. 

Where  a  mortgagee  of  chattels  assigned  the 
mortgage  notes  to  plaintiff  and  subsequently 
purchased  the  mortgaged  property,  he  became, 
in  effect  a  mortgagor  in  possession  as  to  plain- 
tiff ;  and  hence  his  subsequent  sale  of  the  prop- 
erty in  denial  of  plaintiff's  rights  was  a  conver- 
sion.— Id. 

§  225  (Tez.Civ.App.)  A  sale  by  a  chattel  mort- 
gagor in  denial  of  the  right  of  the  mortgagee 
would  amount  to  a  conversion  by  tbe  purchaser 
if  persisted  in  by  him.— Nunn  v.  Padgitt  Bros., 
161  S.  W.  921. 

That  a  chattel  mortgagor  denied,  when  be  sold 
property  covered  by  a  recorded  chattel  mortgage, 
that  the  property  was  incumbered  would  not  be 
a  defense  to  the  right  of  the  mortgagee  to  sue 
the  purchaser  of  the  property  for  its  conversion 
by  tne  denial  of  such  mortgagee's  rights. — Id. 

The  fact  that  the  county  clerk  advised  pur- 
chasers of  property  covered  by  a  recorded  chat- 
tel mortgage  that  the  property  was  not  mort- 
gaged would  not  prevent  the  purchasers  of  the 
property  from  being  liable  to  the  mortgagee  for 
Its  conversion. — Id. 

That  defendant  agreed  to  advance  money  with 
which  to  purchase  property  covered  by  a  record- 
ed chattelmortgage  only  on  condition  that  mort- 
gagors should  first  convey  to  her  that  she  might 
convey  to  her  son  and  in  that  method  give  her 
what  she  considered  greater  security  for  tbe 
money  advanced  would  not  prevent  defendant's 

Jiurchase  in  denial   of   the  mortgagee's  rights 
rom  being  a  conversion  of  the  property  as  to 
mortgagee. — ^Id. 

An  assignee  of  notes  secured  by  a  recorded 
chattel  mortgage  was  not  negligent  in  permit- 
ting the  property  to  remain  in  the  possession 
of  one  who  he  Icnew  had  purchased  it  from  mort- 
gagor so  as  to  prevent  him  from  recovering  for 
its  conversion  by  sale,  in  view  of  Rev.  Civ.  St 
1911,  art  5665,  making  chattel  mortgages  void 
against  subsequent  purchasers,  etc,  unless  regis- 
tered, where  the  property  remains  in  mortgagor's 
possession. — Id. 

i  229  (Tex.Civ.App.)  Where  the  value  of  con- 
verted property  covered  by  a  recorded  chattel 
mortgage  exceeds  the  debt,  tbe  judgment,  in  an 
action  by  a  mortgagee  for  such  conversion, 
should  be  for  the  debt,  and,  if  the  debt  exceeds 
the  value  of  tbe  property,  should  be  for  such 
value.— Nnnn  v.  Padgitt  Bros.,  161  S.  W.  921. 

Vm.   PATMENT    OK    PEBFOBMANOE 

OF   OONBITIOIT.   BEI.EASE,  AND 

SATISFACTIOK. 

§241  (Tex.Civ.App.)  Execution  of  larger  note 
by  the  maker  of  a  smaller  note  secured  by  a 


chattel  mortgage,  upon  an  agreement  that  the 
holder  and  mortgagee  would  surrender  tbe  note 
and  cancel  the  mortgage,  held  to  operate  as  a 
present  cancellation  of  the  mortgage. — Helmke 
V.  Uecker,  161  S.  W.  17. 

Such  agreement  held,  if  not  a  present  cancel- 
lation of  the  mortgage,  to  be  a  covenant  to  can- 
cel it,  enforceable  in  a  suit  on  the  mortgage 
note.— Id. 

On  facts  stated,  held,  that  the  holder  of  a 
larger  note  executed  by  the  maker  of  a  smaller 
note  secured  by  a  chattel  mortgage  was  entitled 
to  judgment  on  the  larger  note,  with  foreclosure 
of  the  mortgage  to  the  extent  of  the  smaller 
note.— Id. 

CHURCHES. 

See  Religions  Societies. 

CIRCUMSTANTIAL  EVIDENCL 

See  Criminal  Law,  i  784;   Jury,  |  107. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Ezecutors  and  Administrators,  H  221-227 ; 
Justices  of  the  Peace,  (  91. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Insane  Persons,  {  26;    Judgment,  i  490. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  i{  867,  893. 

COLUTERAL  SECURITY. 

See  Pledges. 

COLLEGES  AND  UNIVERSITIES. 

See  Torts,  i  10. 

§  9  (Ky.)  College  authorities  may  make  any 
regulations  for  their  government  which  a  parent 
could  make  for  the  same  purpose  without  in- 
terference from  the  courts,  unless  the  regula- 
tions are  unlawful  or  against  public  policy. — 
Gott  V.  Berea  College,   161   S.  W.  204. 

A  college  may  prescribe  requirements  for  the 
admission  of  students  and  rules  of  conduct  gov- 
erning them,  unless  it  is  supported  by  public 
appropriations,  and  then  a  student  entering  col- 
lege impliedly  agrees  to  conform  to  such  rules. 
— "Id. 

Under  its  charter  provisions,  held,  that  Berea 
College  could  adopt  a  rule  prohibiting  its  stu- 
dents from  entering  eating  houses  and  places 
of  amusement  in  the  town,  not  controlled  by  the 
college,  on  pain  of  dismissal. — Id. 

Even  if  such  rule  was  unreasonable,  one  who 
ran  a  restaurant  near  the  campus,  whicli  was 
largely  patronized  by  students,  but  who  had 
no  children  in  the  school,  could  not  object  to 
such  rule.- Id. 

COLOR  OF  TITLE. 

See  Adverse  Possession.  {  100. 

COMBINATIONS. 

See  Monopolies,  f  12. 
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COMITY. 

See  Courts,  {  511. 

COMMERCE. 

See  Master  and  Serrant,  §  86 ;  Pleading,  i  369. 

n.   SUBJECTS  OF  REOUI.ATI01f. 

i  16  (Tenn.)  "Commerce"  among  the  states 
consists  of  intercourse  and  trafBc,  including  the 
transportation  of  persons  and  property,  as 
well  as  the  purchase  and  exchange  of  commodi- 
ties.—Interstate  Amusement  Co.  y.  Albert,  161 
S.  W.  488. 

A  contract  to  furnish  theatrical  companies 
as  agent  to  the  owners  of  various  theaters  for 
a  certain  sum  and  a  percentage  of  the  amount 
paid  the  actors,  by  which  complainant  agreed 
to  furnish  such  companies  for  defendant's  thea- 
ter, iield  not  to  involve  interstate  commerce. 
-Id. 

{27  (Ky.)  In  an  action  for  death  of  a  rail- 
road employ^,  train  on  which  he  was  at  work 
held  not  engaged  in  interstate  commerce  at  the 
time  he  was  killed,  and  hence  plaintiff  was  not 
entitled  to  maintain  an  action  under  the  fed- 
eral Employers'  Liability  Act.— Louisville  &  N. 
R.  Co.  V.  Strange's  Adm'x,  161  S.  W.  239. 

{27  (Ky.)  A  brakeman  engaged  in  switching 
cars  for  transportation  from  one  state  to  an- 
other is  engaged  in  interstate  commerce,  thongh 
the  train  on  which  he  is  employed  runs  oiut 
between  two  points  in  a  state.— Nashville  C.  a 
St  L.  Co.  V.  Banks,  161  S.  W.  554. 

i  47  (Tex.Civ.App.)  In  case  of  a  passenger 
traveling  on  a  pass  good  from  one  point  in  the 
territory  of  New  Mexico  to  another  point,  there 
is  no  interstate  carriage  or  question  of  inter- 
state commerce.— Stamp  v.  Eastern  By,  Co. 
of  New  Mexico,  161  S.  W.  450. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Drains,  {  17;    Levees,  {{  2-34. 


COMMISSIONS. 


See  Brokers. 

COMMON  LAW. 

See  Evidence,  §  80 ;  Libel  and  Slander,  8  1% ; 
Monopolies,  {  12;  Pleading,  {  369;  Railroads, 
8  99;  Sodomy,  {  5;  Street  Railroads,  «  81; 
Telegraphs  and  Telephones,  {  34;  Wills,  | 
839. 

{  1 1  (Mo.)  Georgia  is  one  of  the  states  orig- 
inally under  the  common  law. — ^Armor  ▼.  Prey. 
161  S.  W.  829. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  {{  249-273;  Vendor 
and  Purchaser,  {  229. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  {  101. 

COMPENSATION. 

See  Attorney  and  Client;  Brokers:  Corpora- 
tions, {  ZCS:  District  and  Prosecuting  Attor- 
neys, {  5;  ESninent  Domain,  {{  79-172;  Par- 
tition, {  85. 

COMPETENCY. 

See  Evidence.  S  539i^;  Jury,  {§  99,  107;  Wit- 
nesses, {{  143-193. 


COMPLAINT. 

See  Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Attorney  end  Client,  {  190;  Payment; 
Release. 

§23  (Tex.Civ.App.)  Evidence,  in  an  action 
upon  a  turpentine  contract,  held  not  to  sastain 
a  finding  that  plaintiff  accepted  defendant's  or- 
der for  money  in  full  settlement  of  damages 
for  the  breach.— Conn  t.  Rosamond,  161  & 
W.  73. 

COMPUTATION. 

See  limitation  of  Actions,  {{  47-13a 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCLUSION. 

See  Pleading,  {{  8,  192.  214. 

CONCLUSIVENESS. 

See  Appeal  and  Eirror,  (  1241;  Judgment,  {{ 
693-715. 

CONDEMNATION. 

See  Eminent  Domain. 

CONFESSION. 

See  Criminal  Law,  {{  517,  51& 

CONFIDENTIAL  RELATIONS. 

See  Witnesses,  {  193. 

CONFLICT  OF  LAWS. 

See  EiXemptions,  {  2;  Statutes,  {79;  Usuiy, 
{  2;   Wills,  S  839. 

CONNECTING  LINES. 

See  Telegraphs  and  Telephones,  {  55. 

CONSIDERATION. 

See  Bills  and  Notes,  S§  94,  497;  Contracts,  H 
71,  101-142.  237;  Deeds,  {  17;  Exchange  of 
Property,  {  3. 

CONSPIRACY. 

See  Abatement  and  Revival,  { -39;  Injunction, 
§{  101,  114;  Monopolies,  {  12;  New  Trial, 
{72. 

I.  CIYIX.  UABUJTT. 

(A)  Aeta  ConatltuttMK  Conaptracy  sad  U- 
abllltr  Therefor. 

{  I  (Mo.App.)  A  combination  of  two  or  more 
persons  by  some  concerted  action,  either  for 
the  purpose  of  accomplishing  an  unlawful  act 
or  for  the  purpose  of  accomplishing  a  lawful 
act  by  unlawful  means,  constitutes  a  conspira- 
cy.—Clarkson  v.  Laiblan,  161  S.  W.  660. 

{  8  (Mo.App.)  It  itf  unlawful  for  several  per- 
sons to  conspire  to  oppress  another  through 
substantial  injury  to  his  lawful  business  or 
means  of  livelihood,  as  by  coercing  his  employer 
to  discharge  him  and  to  cancel  a  subcontract.— 
Clarkson  v.  Laiblan,  161  S.  W.  660. 

(B)  Aetlona. 

{  19  (Mo.App.)  In  an  action  against  the  busi- 
ness agent  and  other  officers  of  a  nnion  for  con- 
spiracy, plaintiff  had  the  burden  of  proof  that 
the  other  defendants  conspired  with  or  were  re- 
sponsible for  or  ratified  the  business  agent's 
acts.— Clarkson  T.  Garrey.  161  S.  W.  664. 
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CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Adverse  Possession,  g  7;  Counties,  §j  64, 
127,  190;  Courts,  §  200^::  Criminal  Law, 
S  1206;  Death,  §  9:  Elections,  §  65;  Emi- 
nent Domain,  §  2;  Jury,  §  24;  licenses,  §  7; 
Mandamus,  j!  79  ;  Monopolies.  8  2  ;  Munici- 
pal Corporations,  |§  73,  611,  803,  867;  Nav- 
igable Waters,  §  1 ;  Physicians  and  Surgeons, 
i  11;  Railroads,  i  99;  Searches  and  Seizures, 
12;  Statutes,  g$  6,  79,  141;  Taxation,  K 
29,  38,  47;  Telegraphs  and  Telephones,  {  10. 

n.   CONSTKUCTION.   OPERATION, 

AND  ENFOBCEMENT   OF   CON- 

STirnXIOMAI.  PROVISION'S. 

i  40  (Ky.)  When  the  Constitution  has  express- 
ly denied  the  Legislature  the  right  to  require  a 
particular  thing  to  be  done.  It  cannot  by  indi- 
rection require  it  to  be  done  by  attaching  if  as 
a  condition  to  the  exercise  of  some  other  power 
granted.— Kenton  Water  Co.  T.  City  of  Coving- 
ton, 161  S.  W.  988. 

$42  (Ky.)  One  who  is  not  interested  in  the 
subject  of  a  statute,  and  is  not  injuriously  af- 
fected thereby,  cannot  attack  its  provisions.— 
City  of  Newport  v.  Merkel  Bros.  Co.,  161  S. 
W.  549. 

1 42  (Ky.)  The  rule  that  the  obligation  of  a 
contract,  valid  when  made  by  the  laws  of  the 
state  as  then  construed,  cannot  be  impaired  by 
any  subsequent  decision  of  its  courts  altering  its 
construction  cannot  be  invoked  by  a  party  going 
into  court  as  a  confessed  violator  of  the  law, 
and  asking  relief  from  a  condition  resulting 
from  its  willful  violation  of  a  penal  statute. 
—Oliver  (3o.  v.  Louisville  Realty  Co.,  161  S.  W. 
670. 

$48  (Ky.)  A  construction  which  will  uphold 
an  act  is  to  be  preferred  to  one  which  would 
render  it  void.— Flynn  v.  Barnes,  161  S.  W.  523. 

§  48  (Mo.)  A  statute  will  not  be  held  uncon- 
stitutional unless  there  is  no  reasonable  doubt. — 
Board  of  Com'rs  of  Tuberculosis  Hospital  Dist 
of  Buchanan  County  v.  Peter,  161  S.  W.  1155. 

§  48  (Tenn.)  A  presumption  is  always  in  favor 
of  the  constitutionality  of  an  act.-^tate  T. 
Woollen.  161  S.  W.  1006. 

m.  DISTBIBimON  OF   OOVEBN- 

HENTAX   POWERS   AND 

FUNCTIONS. 

(A)  Ij«KlsI«tlTe  Fotrem  and  Delenatton 
Thereof. 

S  60  (Mo.)  The  state,  cannot  surrender  or  bar- 
gain 'away  its  police  power.— Union  Cemetery 
Ass'n  v.  Kansas  City,  161  8.  W.  261. 

$  63  (Ky.)  Legislative  power  to  assume  con- 
trol and  supervision  of  the  highways  of  the 
state  may  be  delegated  to  a  subdivision  of  the 
state.— Christian-Todd  Telephone  Co.  t.  Com- 
monwealth, 161  S.  W.  543. 

(B)   Jadlelal  Power*   and   Fanctlons. 

8  70  (Ky.)  Courts  can  only  pass  upon  the  va- 
lidity of  a  statute  and  have  nothing  to  do  with 
its  wisdom.— Kenton  Water  Co.  v.  City  of  Cov- 
ington, 161  S.  W.  988. 

§75  (Tei.Civ.App.)  In  a  suit  to  foreclose 
vendor's  lien  notes  on  land,  where  there  were 
several  who  claimed  the  surplus,  if  any,  after 
foreclosure  sale,  it  was  improper  for  the  court 
to  direct  a  sheriff  to  pay  the  surplus  proceeds 
to  such  person  as  he  might  conclude  was  the 
equitable  owner  of  the  land;  that  question  be- 
ing a  judicial  one,  and  the  court  having  no  right 
to  delegate  its  authority. — Brown  v.  Bay  City 
Bank  &  Trust  Co.,  161  S.  W.  23. 


VH.  OBU6ATION  OF  CONTBAOTS. 

(A)   Powera  of  States  In  General. 

§  115  (Tenn.)  The  matter  of  proper  crossings 
of  streets  over  railroads  is  one  within  the  po- 
lice power,  future  exercise  of  which  a  city  can- 
not bargain  away,  so  that,  notwithstanding  a 
prior  contract  of  a  city  with  a  railroad  to  main- 
tain a  bridge.  Acts  1907,  c.  149,  §  25,  empower- 
ing the  city  to  require  the  company  to  build  a 
new  bridge,  and  an  ordinance  pursuant  thereto, 
do  not  contravene  Const.  U.  S.  art.  1,  §  10, 
forbidding  laws  impairing  obligation  of  con- 
tracts.—City  of  Chattanooga  v.  Southern  Ry. 
C!o.,  161  S.  W.  1000. 

8116  (Ky.)  The  obligation  of  a  contract,  val- 
id when  made  under  the  laws  of  the  state  as 
then  expounded,  cannot  be  impaired  by  any  sub- 
sequent decision  of  the  courts  altering  the  con- 
struction of  the  law. — Oliver  Co.  v.  Louisville 
Realty  Co.,  161  S.  W.  570. 

(B)  Contracts    of    States   and    Hnnielpall- 
tles. 

i  129  (Mo.)  The  state  cannot  preclude  itself 
by  a  charter  to  a  cemetery  association  from  en- 
acting laws  prohibiting  burials  in  places  where 
they  constitute  a  public  nuisance. — Union  Ceme- 
tery Ass'n  V.  Kansas  City,  161  S.  W.  261. 

IX.  FBIVII.EOES  OR  IMMITNITIES. 
AND  CI.ASS  I.EOISI.ATION. 

§205  (Ark.)  Acts  1913,  p.  1118,  prohibiting 
nonresidents  from  hunting  and  fishing  in  spec- 
ified counties,  held  violative  of  Ark.  Const,  art. 
2,  §  18.— I^wis  V.  State,  161  S.  W.  154. 

Regulations  of  the  propagation  and  preserva- 
tion of  wild  game  and  fish,  for  the  use  of  the 
public,  must  bear  with  equal  weight  on  all 
members  of  the  community  alike. — Id. 

Where  necessity  for  the  preservation  of  wild 
game  and  fish  exists  in  certain  territories  of  the 
state,  they  may  be  segregated;  but  the  privi- 
leges of  taking  and  using  fish  and  game  there- 
in must  be- extended  to  th$  people  of  the  state 
outside  the  territory  on  the  same  terms  as  are 
prescribed  for  those  residing  within  the  terri- 
tory.— Id. 

§205  (Ky.)  Ky.  St.  §  319,  prohibiting  any 
church  or  society  of  Christians  from  taking 
more  than  50  acres  of  land,  applies  to  all  re- 
ligious organizations  of  whatever  faith,  and 
not  to  societies  of  Christians  only,  and  hence 
is  not  discriminatory  against  Christians. — 
Compton  V.  Moore,  161  S.  W.  540. 

XI.  DUE  PROCESS  OF  X.AW. 

§301  (Mo.)  Rev.  St.  1909,  §  5425,  providing 
that  when  a  person  shall  die  from  an  injury  re- 
ceived through  the  negligence  of  any  person  en- 
gaged in  running  a  locomotive,  car,  etc.,  the 
owner  of  the  vehicle  shall  pay  as  a  penalty, 
etc.,  the  sum  of  not  less  than  $2,000  and  not 
exceeding  $10,000,  in  the  discretion  of  the  jury, 
held  not  to  deprive  one  of  his  propert.v  with- 
out due  process  of  law. — Lueders  v.  St.  Louis  8c 
S.  F.  R.  Co.,  161  S.  W.  1159. 

§312  (Tex.Civ.App.)  The  enforcement  of  a 
judgment  obtained  against  property  of  a  non- 
resident on  levy  of  an  attachment  is  not  a  dep- 
rivation of  property  without  due  process. — 
Baker  v.  Hahn,  161  S.  W.  443. 

§316  (Mo.)  For  the  Supreme  Court  to  ren- 
der a  decree  settling  the  duty  of  plaintiff,  a 
cemetery  association,  to  lot  owners,  as  to  the 
care  of  their  lots,  when  the  issue  was  not  rais- 
ed below  and  the  lot  owners  were  not  even 
parties,  would  work  a  deprivation  of  plaintiff's 
property  without  due  process  of  law. — Union 
Cemetery  Ass'n  v.  Kansas  City,  161  S.  W.  261. 
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CONSTRUCTION. 

S«e  Chattel  Mortgages,  §  138;  Constitutional 
Law,  fS  40-48;  Contracts,  §§  153,  175; 
Deeds,  |§  93,  97;  Guaranty,  i  36;  Insur- 
ance, S§  146-179%. 

CONTEMPT. 

See  Habeas  Corpus,  S  92. 

I.  ACTS  OR  COITDUCT  CONSTITUT- 
INO   CONTEMPT   OF   COURT. 

§  10  (Tex.Cr.App.)  The  mere  act  of  the  coun- 
ty attorney  in  stating  in  the  presence  of  the 
couil  that  he  severed  his  connection  with  the 
case  held  not  to  justify  a  fine  for  contempt — 
Ex  parte  Coffee,  161  S.  W.  975. 

n.  POWER  TO  ppmsH.  Ain>  pro- 

CEEDIirOS  THEREFOR. 

i  36  (Ark.)  The  ma^or  of  an  incorporated 
city,  under  Klrby's  Dig.  (  6586,  merely  ^ving 
him  the  powers  and  jurisdiction  of  a  justice  of 
the  peace,  has  no  power  to  punish  for  contempt 
except  that  committed  in  the  presence  of  the 
court  or  in  disobedience  of  its  process,  under 
section  726,  relating  to  all  inferior  courts  in 
the  absence  of  statute  conferring  more. — Ex 
parte  Patterson,  161  S.  W.  173. 

{  44  (Tex.Cr.App.)  It  is  essential  to  the  pow- 
er to  punish  for  contempt  that  the  court  have 
jurisdiction  of  the  subject-matter  and  the  per- 
son and  authority  to  render  a  judgment  upon 
the  facts.— Bx  parte  Coffee,  161  S.  W.  975. 

i  66  (Tex.Cr.App.)  Appeal  will  not  lie  from 
a  judgment  in  proceedings  in  accordance  with 
Code  Cr.  Proc.  1911,  art  528  et  seq.,  fining  one 
for  contempt  of  court  in  refusing  to  obey  a 
subpoena.— Pegram  v.  State,  161  S.  W.  458. 

CONTINUANCE. 

See  Criminal  Law,  S§  594-600,  1052,  1161. 

S  12  (Ky.)  It  was  not  error  to  overrule  de- 
fendant's motion  for  a  continuance  for  the  sick- 
ness and  absence  of  its  chief  counsel,  where  it 
was  ably  represented  by  two  other 'attorneys.— 
I^ouisville,  H.  &  St  L.  Ry.  Co.  v.  Wilson's 
Bx'i,  161  S.  W.  513. 

§33  (Ky.)  Denial  of  a  motion  for  continu- 
ance for  absence  of  a  witness  was  not  error, 
when  tbe  affidavit  was  read  as  the  witness 
deposition  and  substantially  tbe  same  facts 
were  proven  by  other  witnesse8.^uhe8apeake  & 
O.  Ry.  Co.  v.  Weddington'B  Adm'r,  161  S.  W. 
208. 

§33  (Ky.)  Under  Civ.  Code  Prac.  i  315,  the 
trial  court  did  not  abuse  its  discretion  in  re- 
fusing a  continuance,  where  the  affidavit  was 
read  as  tbe  deposition  of  the  absent  witness. — 
Louisville,  H.  &  St.  h.  Ry.  Co.  v.  Wilson's  Ex'x, 
161  S.  W.  613. 

CONTRACTS. 

See  Alteration  of  Instruments ;  Appeal  and 
Error,  $  173;  Bills  and  Notes:  Cancellation 
of  Instruments ;  Carriers,  §|  56,  194 ;  Chat- 
tel Mortgages;  Compromise  and  Settlement; 
Constitutional  Law,  §§  42,  115-129 ;  Corpora- 
tions, j§  309,  327,  482,  657,  659;  Countife,  §§ 
113-127,  196;  Covenants;  Damages,  §§  62, 
124;  Deeds;  Estoppel,  §  107;  Evidence,  §f 
441,  448;  Exchange  of  Property;  Frauds, 
Statute  of;  Guaranty;  Husband  and  Wife, 
§  26;  Indemnity;  Injunction,  g  59;  Insur- 
ance ;  Interest ;  Justices  of  the  Peace,  §  91 ; 
Landlord  and  Tenant,  §  223  ;  Lotteries  §  12  : 
Master  and  Servant,  §§  20--11;  Mechanics' 
Liens ;  Money  Lent ;  Monopolies,  §  12 ; 
Mortgages;  Novation;  Partition,  |§  22,  114; 
Partnership ;  Payment ;  Pledges ;  Principal 
and  Agent ;  Principal  and  Surety ;  Reforma- 
tion of  Instruments ;  Release ;  Sales ; 
Schools  and  School  Districts,  §  W5 ;  Specific 
Performance ;       Stipulations ;      Subrogation ; 


Telegraphs  and  Telephones,  |(  S4,  65;  Trial. 
«  m,  95,  136,  191,  219^  244 ;  tTsnrr,  H  2- 
80,  115;  Vendor  and  Purchaser;  venue,  f 
21 ;  Warehousemen ;  Waters  and  Water 
Courses,  i  183 ;  Witnesses,  f  144 ;  Work  and 
Labor. 

X.  REQTTISITES  AITD  VAUDITT. 

(A)   Nature  ajnd  Bnaentials  In  General. 

i  10  (Ky.)  A  want  of  mutuality  in  the  terms 
of  a  contract  is  no  defense  in  the  case  of  an 
executed  contract. — Victoria  Limestone  Co.  ▼. 
Hinton,  161  S.  W.  1109. 

i  10  (Tex.Civ.App.)  A  stipulation,  in  a  con- 
veyance of  trees  on  certain  land,  that  the 
agreed  time  for  removing  them  may  be  extend- 
ed as  long  as  the  buyer  "may  want"  upon  iiay- 
ment  of  a  certain  rental,  .is  not  nnifateral. — 
Davis  V.  Conn,  161  S.  W.  39. 

(D)   Conalderstlon. 

S  71  (Ark.)  An  agreement  not  to  exerdae  a 
legal  right  is  a  sufficient  consideration  to  sup- 
port a  contract— Brinkley  Car  Works  &  Mfg. 
Co.  V.  Cook,  161  S.  W.  1065. 

(B)   Talldlty  of  Assent. 

§  94  (Mo.App.)  To  warrant  setting  aside  a 
written  obligation  on  the  ground  of  fraud  there 
should  be  real  fraud  to  excuse  the  signer  from 
the  failure  to  linow  the  contents  of  the  instru- 
ment.—Avery  Co.  V.  Powell,  161  S.  W.  335. 

§  96  (Ky.)  A  transfer  of  property  by  persons 
mentally  or  physically  infirm  to  those  having 
custody  of  them  will  be  set  aside  in  equity, 
where  influence  has  been  acquired  and  abused, 
or  confidence  reposed  and  betrayed. — McDowell 
V.  Edwards'  Adm'r,  161  S.  W.  534. 

i  99  (Ky.)  Evidence  held  to  require  a  finding 
that  a  transfer  of  all  of  decedent's  property  a 
few  days  before  his  death,  to  tbe  husband  of  his 
niece,  in  consideration  of  care,  had  been  obtain- 
ed by  undue  influence,  and  was  therefore  void. — 
McDoweU  V.  Edwards'  Adm'r,  161  S.  W.  534. 

(B*)   liesnlltr  of    Objeet   nnd   of   Conalder- 
ntton. 

§  101  (Mo.App.)  Where  the  parties  intended 
that  a  contract  should  be  governed  by  the  law 
of  a  particular  state,  the  rule  that  it  will  be 
presumed  that  the  contract  was  made  with  ref- 
erence to  the  law  which  recogniies  it  as  valid 
does  not  obtain.-nj.  I.  Case  ThreBhing  Mach. 
Co.  V.  Tomlin,  161  S.  W.  286. 

gill  (Mo.App.)  Any  agreement  for  divorce, 
or  any  collateral  bargaining  promotive  of  it, 
is  void.— McDonald  v.  McDonald,  161  S.  W.  850. 

§  1 17  (Tenn.)  Provision  of  a  contract  of  sale 
of  a  stock  of  goods  and  store  fixtures,  that 
seller  will  not  in  that  town  for  five  years  en- 
gage in  business  in  competition  with  tha  buy-  - 
er,  does  not  "tend  to  lessen  free  and  full  com- 
petition," in  violation  of  AcU  1903,  c.  140,  <  1- 
— Baird  v.  Smith,  181  S.  W.  492. 

{  142  (Mo.App.)  Where  the  acts  of  parties 
surrounding  the  making  of  a  contract  indicated 
that  they  intended  it  to  be  governed  by  the 
law  of  Missouri  and  not  of  Kansas,  and  tbe 
testimony  was  not  conflicting,  the  question  was 
for  the  court — J.  I.  Case  Threshing  Mach.  Co. 
T.  Tomlin,  161  S.  W.  286. 

n.   CONSTRUCTION    AND    OPERA- 
TION. 
(A)   General   Rnlea  of  Oonatmctlon. 

$  153  (Ky.)  A  construction  of  a  written  con- 
tract which  will  make  it  binding  upon  the  par- 
ties will  be  preferred  to  one  making  it  not  bind, 
ing.— First  Nat  Bank  v.  Doherty,  161  S.  W. 
211. 

{  175  (Tex.Civ.App.)  Evidence  aa  to  terms  of 
a  contract  for  construction  of  a  dam  across  * 
creek  to  form  a  fishpond,  held  sufficient  to  sus- 
tain a  finding  that  it  did  not  require  the  con- 
tractor to  build  a  foundation  of  such  depth  and 
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nature  as  to  preTent  the  water  escaping  below 
It.— Lattimore  v.  Pnckett  &  Wear,  161  S.  W. 
851. 

(B)  Partlea. 

i  187  (Ky.)  A  bank  could  sue  on  a  contract, 
made  for  its  benefit  by  corporate  officers,  to 
be  jointly  bound  to  the  bank  on  the  corpora- 
tion's obligation,  even  if  it  was  a  stranger  to 
the  consideration. — ^First  Kat  Bank  t.  Doher- 
*y,  161  S.  W.  2U. 

§  187  (Mo.App.)  A  bank  may  enforce  a  con- 
tract whereby  tlurd  persons  agreed  to  assume 
payment  of  a  note  defendants  had  execnted  in 
its  favor. — Citizens'  Bank  of  Senath  t.  Doug- 
lass, 161  S.  W.  601. 

(D)  Place  and  Time. 

1216  (Ky.)  When  the  time  of  service,  under 
A  contract  for  the  hauling  of  stone  by  barge, 
was  left  indefinite,  either  party  could  terminate 
it  at  any  time.— Victoria  Limestone  Co.  v.  Hin- 
ton.  161  S.  W.  1109. 

In  an  action  upon  a  contract  for  the  hauling 
of  stone  by  barges  to  average  three  barge  loads 
a  week,  indefinite  as  to  time  of  service,  but  ex- 
ecuted from  June  28  to  November  4,  1912,  when 
plaintiff  exercised  his  right  to  terminate  it, 
agreement  as  to  the  average  number  held  prop- 
erly construed  as  applying  to  the  time  for  which 
the  contract  was  executed,  instead  of  for  a 
longer  time.— Id. 

m.   MODIFICATION  Ain>  MERGER. 

i  237  (Mo.App.^  A  new  contract  made  in  the 
place  of  an  existmg  contract  must  be  supported 
by  a  consideration.— Poller  y.  Henseler  Mer- 
-cantile  OU  &  Supply  Co.,  161  S.  W.  684. 

§238  (Mo.App.)  A  written  contract  may  be 
subsequently  modified  by  a  new  parol  contraitt. 
— Goller  T.  Henseler  Mercantile  Oil  &  Supply 
Ca,  161  8.  W.  684. 

§  245  (Mo.App.)  All  prior  negotiations  as  to 
the  subject-matter  are  merged  in  a  written  con- 
tract in  absence  of  fraud,  accident,  or  mis- 
take.—Goller  V.  Henseler  Mercantile  Oil  & 
Supply  Co.,  161  S.  W.  584. 

V.  FERFOBMANOE  OR  BREACH. 

i  323  (Tex.Civ.App.)  In  action  for  refusal  to 
permit  plaintiff  to  perform  contract,  evidence 
held  to  make  question  for  jury  as  to  plaintiff's 
abandonment  of  the  contract  before  defendant's 
cancellation  thereof. — ^Waterman  Lumber  & 
Supply  Co.  T.  Hohnes,  161  S.  W.  70. 

VI.  ACTIONS  FOR  BREAOK. 

§328  (Tex.CiT.App.)  In  an  action  for  ex- 
tracting turpentine  on  lands  on  which  defend- 
.ants  were  not  entitled  to  enter  by  their  lease, 
the  answer,  alleging  that  the  land  leased  con- 
tained less  acreage  than  was  represented,  AeZd 
to  state  a  good  defense. — Conn  v.  Rosamond, 
161  S.  W.  73. 

§  335  (Tex.Civ.App.)  Petition,  in  an  action  by 
a  materialman  against  the  owner  of  a  building 
on  an  order  given  by  the  contractor,  held  not  fa- 
tally defective  for  failure  to  aver  that  the  con- 
tractor had  obtained  and  furnished  receipts  for 
materials  used  in  the  construction  of  the  build- 
ing so  as  to  entitle  him  to  the  amount  specified 
in  the  order. — Sweetwater  Lumber  Co.  v.  Ham- 
iner,  161  S.  W.  1075. 

§  342  (Tex.Civ.App.)  In  an  action  for  the 
breach  bt  a  contract,  defendant's  allegation  that 
be  intended  that  a  deposit  should  be  the  extent 
of  his  liability,  and  that  if  the  contract  did 
not  show  that,  it  was  a  mistake  of  the  parties, 
AoM  not  sufficient  as  an  allegation  of  mutual 
mistake.— Conn  v.  Rosamond,  161  S.  W.  73. 

§  346  (Mo.App.)  While  the  parties  may  modi- 
fy the  terms  of  an  existing  written  contract, 
recovery  must  be  had  upon  the  original  con- 


tract as  modified.— Goller  t.  Henseler  Mercan- 
tile OU  &  Supply  Co.,  161  S.  W.  584. 

§346  (Tex.Civ.App.)  Under  allegations  of 
fraud  or  mutual  mistake  tn  the  execution  of  a 
contract,  evidence  would  be  admissible  to  show 
that  it  did  not  express  the  real  agreement  of 
the  parties  and  to  show  what  the  agreement  in 
fact  was.— Conn  t.  Rosamond,  161  S.  W.  73. 

CONTRADICTION. 

See  Witnesses,  §§  379-410. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  §§  85-101. 

CONVERSION. 

See  Trover  and  Converdon. 

§  15  (Mo.)  Under  a  will  which  bequeathed 
$1,000  to  each  of  testator's  three  children,  and 
provided  that  the  personal  property  and  cer- 
tain farms  be  sold,  and  that  after  the  three  chil- 
dren got  their  shares  an  equal  share  should  go 
to  each  living  grandchild,  etc.,  held  that  testa- 
tor's intention  was  that  the  property  be  sold, 
and  the  bequest  to  the  children  paid  and  the 
residue  be  equally  divided  among  testator's 
grandchildren.— Griffith  v.  Witten,  161  8.  W. 
708. 

If  testator  clearly  intended  that  all  of  his  es- 
tate be  converted  into  cash  and  be  distributed 
under  the  will,  equity  wiU  consider  the  real  es- 
tate as  money. — Id. 

§  19  (Mo.)  The  equitable  conversion  of  testa- 
tor's realty  into  money  continues  until  by  the 
beneficiary's  election  there  has  been  a  reconver- 
sion, which  may  take  place  at  any  time  before 
the  actual  conversion;  the  constructive  or  eq- 
uitable conversion  taking  place  as  of  the  date 
of  the  will  or  testator's  death,  and  the  actual 
conversion  taking  place  as  of  the  date  of  the 
sale  of  the  realty.— Griffith  v.  Witten,  161  S.  W. 
708. 

§  22  (Mo.)  Where  equity  considers  real  estate 
as  money  as  authorized  by  the  intent  of  testa- 
tor, the  beneficiaries  may  elect  to  reconvert — 
Griffltii  V.  Witten,  161  S.  W.  708. 

While  in  case  of  adult  beneficiaries  there 
must  be  an  election  to  reconvert  the  proceeds  of 
land,  directed  to  be  sold  and  distributed  un- 
der the  will,  into  realty,  a  court  of  equity  may 
make  such  election  for  infant  beneficiaries  if  the 
case  requires  it  for  the  infant's  best  interest 

CONVEYANCES. 

See  Executors  and  Administrators,  §  397; 
Mortgages;  Partition;  Partnership,  §  246; 
Vendor  and  Purchaser. 


COPY. 

ror,  §  686 

CORPORATIONS. 


See  Appeal  and  Error,  §  686 ;   Criminal  Law,  § 
403. 


See  Abatement  and  Revival,  §  22;  Account 
Stated,  S§  12,  19;  Banks  and  Banking;  Car^ 
riers ;.  Certiorari,  §  64 ;  Drains;  Electricity: 
Judgment,  S  138;  Limitation  of  Actions,  § 
123;  Malicious  Prosecution,  ||  58,  67;  Mu- 
nicipal Corporations,  §  586;  Pleading,  |§  35, 
403 ;  Railroads ;  Religious  Societies ;  Street 
Railroads ;  Taxation,  §  117 ;  Telegraphs  and 
Telephones;  Waters  and  Water  Courses,  § 
183. 

I.  INCORPORATION  AND  ORGAN- 
IZATION. 

§  18  (Ey.)  Both  stockholders  and  officers  of 
a  corporation  are  chargeable  with  knowledge 
of  the  provisions  of  the  articles  of  incorpora- 
tion which  are  a  contract  between  the  stock- 
holders   and    the    corporation. — Crouinger    ▼. 
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Bpthel  GroTe  Camp  Oronnd  Asa'n,  101  S.  W. 
230. 

rV.  OAPITAI.,  STOCK,  AMD  DIVI- 

SENDS. 

(D)   Traiufer  of  Bbmrea. 

I  1 16  (Mo.App.)  Where  defendants  ^ye  notes 
for  stock  in  a  mining  corporation  witliout  ex- 
acting any  warranty  in  connection  tlierewitli 
and  with  Knowledge  of  the  property  which  the 
corporation  owned,  together  with  the  incum- 
brances thereon,  the  fact  that  the  property  was 
not  as  valuable  as  expected  and  did  not  turn 
out  to  he  profitable  did  not  show  a  failure  of 
consideration  for  the  notes. — ^HiU  t.  Dillon,  161 
S.  W.  881. 

§  1 2 1  (Mo.App.)  In  an  action  on  a  note  given 
for  the  price  of  certain  mining  stock,  evidence  of 
a  third  person  tending  to  show  that  he  bad  been 
defrauded  by  false  representations  of  one  con- 
nected with  the  payee  of  the  note  in  a  similar 
transaction  held  inadmissible. — Hill  ▼.  Dillon, 
161  S.  W.  881. 

V.  MEBIBEBS   AND    STOOKHOLDEBS. 

(D)   LlablUty  tor   Corporate  Debts  and 
Acta. 

S  279  (Ark.)  A  court  of  equity  is  the  appro- 
priate forum  to  enforce  the  right  of  a  stock- 
holder who  has  paid  his  subscription  against 
one  who  has  not  paid,  where  the  corporation 
has  ceased  to  perform  its  functions.— Bank  of 
Des  Arc  v.  Moody,  161  S.  W.  134. 

VJ.  OFFIOEBS  AND  AOBNTS. 

(O  Riicltt*,   Dntlea,   and   UabfUtlea  aa   to 
Corporatlim   and  Ita   Members. 

i  308  (Ark.)  Where  employ^  was  to  have  one- 
half  of  profits  on  sales  up  to  the  date  of  his  con- 
tract, held,  that  he  was  entitled  to  the  amount 
tihown  to  be  due  by  a  statement  prepared  by  the 
employer's  bookkeeper,  where  there  was  no  tes- 
timony showing  that  this  was  not  the  correct 
amount  of  bis  profits  up  to  that  date. — Lioewer 
v.  Lonoke  Rice  Milling  Co.,  161  S.  W.  1042. 

Person  employed  to  buy  rice  and  render  other 
assistance  from  July  1st  to  April  1st,  who  dis- 
charged his  duties  as  buyer  during  the  buying 
season,  and  who  was  not  thereafter  asked  to 
render  other  assistance,  held  entitled  to  his  sal- 
ary for  the  full  time,  though  he  entered  the  em- 
ployment of  a  third  person. — Id. 

A  person  employed  to  buy  rice  and  render  oth- 
er assistance,  who  by  his  contract  was  to  re- 
ceive 25  per  cent,  of  the  net  profits  on  seed  rice, 
was  only  entitled  to  such  percentage  of  the 
profits  on  seed  rice  sold  by  him,  and  not  on  seed 
rice  sold  by  the  employer  through  other  em- 
ployes.— Id. 

{308  (Mo.App.)  One  who  though  called 
treasurer,  and  secretary  end  treasurer,  of  a 
corporation,  was  neither  a  director  nor  stock- 
holder, but  merely  a  hired  employ^,  ield  enti- 
tled to  recover  the  reasonable  value  of  his 
services,  rendered  with  the  knowledge  and  con- 
sent of  the  company's  officers  and  directors, 
notwithstanding  a  resolution  that  no  salary 
should  be  paid.— St.  Louis  Sanitary  Co.  v.  Reed, 
161  S.  W.  315. 

{309  (Ky.)  Contract  between  a  director  and 
a  corporation  AeW  ultra  vires. — Croninger  v. 
Bethel  Grove  Camp  Ground  Ass'n,  161  S.  W. 
230. 

A  corporation  cannot  retain  the  benefits  of 
an  ultra  vires  contract  and  also  refnse  to  per- 
form, but  the  rule  is  not  applicable  to  the  case 
of  a  director,  who,  knowing  that  the  company 
is  indebted  up  to  the  legal  limit,  advances  mon- 
ey to  it,  agreeing  to  repayment  only  out  of 
surplus  earnings, — Id. 

{310  (Ky.)  A  corporation  director  is  a  trus- 
tee for  the  stockholders,  and  he  is  responsi- 
ble for  failure  to  conduct  the  corporate  busi- 
ness according  jto  the  rules  relating  to  such 
trust  and  is  bable  to  the  stockholders  for  loss 
resulting  from  failure  to  perform  bis  dutiea.— 


Croninger  t.  Bethel  Grove  Camp  Oronnd  Ass'n, 
161  S.  W.  230. 

{313  (Ark.)  A  director  of  a  corporation,  also 
employed  by  it  on  a  salary  to  purchase  rice  for 
it,  was  bound  to  deal  with  it  in  the  utmost  good 
faith,  and  to  buy  rice  for  it  and  not  for  himself. 
— Loewer  v.  Lonoke  Rice  Milling  Co-  161  S. 
W.  1042. 

{314  (AA.)  A  person  employed  by  a  corpora- 
tion to  buy  rice  for  it  could  not  act  for  it  in  the 
sale  of  rice  owned  by  him. — Loewer  v.  Lonoke 
Rice  MiUing  Co..  161  S.  W.  1042. 

A  person  employed  by  a  corporation  to  boy 
rice  and  who  purchased  a  crop  of  rice  for  it 
could  not  resell  it  to  the  corporation  at  a  profit 
unless  it  repudiated  his  purchase  and  affirm- 
atively consented  to  treat  it  as  a  purchase  by 
him  personally. — Id. 

(D)  Uablllty  for  Corporate  Debts   and 
Aets. 

{ 327  (Ky.)  An  agreement  by  corporate  offi- 
cers of  a  corporation,  in  consideration  of  loans 
already  made  and  to  be  made  by  a  bank  to  the 
corporation,  to  be  jointly  bound  on  all  obliga- 
tions of  the  corporation  indorsed  by  them  is 
valid  if  the  bank  in  fact  granted  renewal  notes 
or  accepted  new  notes  on  the  faith  thereol.— 
First  Nat.  Bank  v.  Doherty,  161  S.  W.  211. 

Under  Negotiable  Instruments  Act,  requiring 
an  indorsement  to  be  made  upon  the  instrument 
or  an  attached  paper,  a  separate  instrument 
signed  by  corporate  officers  agreeing,  in  con- 
sideration of  loans  made  to  the  corporation  by 
a  bank,  to  be  jointly  bound  to  the  bank  on 
the  corporation's  obligations  did  not  make  the 
signers  liable  merely  as  indoraers. — ^Id. 

{  361  (Ky.)  In  an  action  on  an  instrument 
signed  by  corporate  officers,  evidence  held  to 
show  that  it  was  executed  for  plaintiff's  bene- 
fit, and  not  merely  as  a  memorandum  of  a  pri- 
vate agreement  among  themselves. — First  Nat. 
Bank  v.  Doherty,  161  8.  W.  211. 

Vn.   OOBPOBATB  POWEBS  AND 
INABILITIES. 

(A)  Extent  and  Ezerelse.af  Poirers  la 
General. 

{391  (Ky.)  Power  to  grant  a  franchise  to  a 
corporation  carries  with  it  the  power  to  im- 
pose Bucb  reasonable  regulations  as  will  ef- 
fectuate the  purposes  for  which  it  ia  granted.— 
Christian-Todd  Telephone  Co.  ▼.  Conunon* 
wealth,  161  S.  W.  643. 

(B)   Representation  of  Corporation  by  Of- 
flecrs  and  Agents. 

{413  (Ky.)  Where  a  contract  with  a  corpo- 
ration provided  that  one  advancing  money  to  it 
should  be  repaid  "out  of  the  first  surplus  re- 
maining from  the  earnings,  after  provisions  for 
current  expenses  and  interest  on  bonded  debt," 
such  creditor  was  onl^  entitled  to  repayment 
from  any  surplus  remaining  from  the  earnings 
and  could  not  enforce  his  claim  against  any 
other  fund. — Croninger  v.  Bethel  Grove  Camp 
Ground  Ass'n,  161  S.  W.  230. 

{432  (Ark.)  In  action  by  corporation  a^inst 
person  formerly  employed  to  buy  rice,  evidence 
held  to  show  that  corporation's  manager,  who 
purchased  defendant's  interest  in  a  crop  of  rice 
at  a  higher  price  than  that  paid  for  the  other 
interest  therein,  was  authorized  to  make  the 
purchase. — Ix)cwer  ▼.  Lonoke  Rice  MiUing  Co., 
161  S.  W.  1042. 

(D)  Contracts  and  Indebtedness. 

{482  (Ky.)  Application  of  surplus  after  the 
sale  of  corporate  property  under  a  mortgage  to 
payment  of  a  general  claim  against  the  corpo- 
ration Aeld  violative  of  provision  of  the  arti- 
cles of  incorporation  exempting  property  of 
stockholders  on  corporate  debts. — Croninger  v. 
Bethel  Grove  Camp  Ground  Ass'n.  161  8.  W. 
230. 
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(F)  Ct-rtt  Aetlona. 

{514  CMoApP-)  In  i^  action  by  a  supposed 
corporation.  Hey.  St.  1900,  g  1985,  declaring 
that  it  shall  not  be  necessary  to  prove  the  fact 
of  incorporation,  unless  put  in  issue  by  af- 
fidavit filed  with  the  pleadings,  does  not  make 
the  affidavit  part  of  the  answer,  so  as  to  render 
unnecessary  a  denial  of  corporate  existence  in 
the  answer.— Iroquois  Mfg.  Co.  v.  Annan-Borg 
Milling  Co.,  161  S.  W.  320. 

{518  (Mo.App.)  In  an  action  by  a  corporate 
plaintiff,  where  there  was  no  issue  as  to  its 
incorporation,  eridenoe  tending  to  show  that  it 
-was  not  incorporated  is  imidmissible.— Iroquois 
Mfg.  Co.  ▼.  Annan-Burg  Milling  Co.,  161  S. 
W.  320. 

{519  (Ark.)  Evidence  heM  to  show  that  a 
crop  of  rice  on  which  person  employed  by  cor- 
poration to  buy  rice  claimed  a  profit,  as  against 
the  corporation,  was  pnrchasea  for  it  and  that 
it  did  not  repudiate  the  purchase. — ^Loewer  v. 
Lonoke  Bice  MiUing  Co.,  161  S.  W.  1042. 

XH.  FOREXOX  GOBPOBATIOMS. 

{ 634  (Tenn.)  A  foreign  corporation  domes- 
ticated under  Acts  1877,  c.  31,  Acts  1891,  c. 
122,  and  Acts  1895.  c.  81,  is  not  a  new  entity, 
distinct  from  the  foreign  organization,  and  is 
domestic  only  as  to  property  and  acts  within  the 
Jurisdiction. — Adams  v.  Chattanooga  Co.,  161 
S.  W.  1131. 

{'642  (Tenn.)  Engaging  in  booking  theatrical 
companies  with  theaters  in  the  state  as  agent 
for  the  owners  held  "doing  business"  within  the 
state,  within  Acts  1877,  c.  31,  AcU  1891,  c 
122,  and  Acts  1895,  c.  81.— Interstate  Amuse- 
ment Co.  V.  Albert,  161  S.  W.  488. 

A  foreign  corporation  is  "doing  business" 
within  thk  state  when  it  transacts  therein  some 
substantial  part  of  its  ordinary  business,  and 
its  operations  within  the  state  do  not  consist 
of  mere  casual  or  occasional  transactions.— Id. 

{645  (Ky.)  Ky.  St.  g  571,  requiring  all  cor- 
porations doing  business  in  the  state  to  show, 
by  statement  filed  with  the  Secretary  of  State, 
a  regular  place  of  business  and  the  name  of  an 
agent  to  receive  service  of  process,  held  intend- 
ed as  a  police  regulation  for  the  protection  of 
the  people  of  the  state,  who  have  a  right  to 
know  whether  parties  with  whom  they  deal  are 
individuals  or  corporations. — Oliver  Co.  t.  Louis- 
ville Realty  Co.,  161  S.  W.  570. 

{657  (Ky.)  Under  Ey.  St  {  571,  requiring 
corporations  doing  business  in  the  state  to  have 
a  known  place  of  business  and  an  agent  to  re- 
ceive service  of  process,  and  requiring  a  state- 
ment thereof  to  be  filed  with  the  Secretary  of 
State,  and  making  noncompliance  therewith  a 
misdemeanor,  but  not  in  terms  declaring  con- 
tracts made  in  violation  thereof  to  be  illegal, 
held  that  a  contract  in  violation  thereof  was 
void.— Oliver  Co.  v.  Louisville  Realty  Co.,  161 
S.  W.  570. 

{659  (Ky.)  One  contracting  with  a  corpora- 
tion which  had  violated  B^y.  St.  I  571,  held 
not  estopped  from  setting  up  such  violation 
thereof  in  defense  to  an  action  on  the  contract 
—Oliver  Co.,  v.  Louisville  Realty  Co.,  161  S.  W. 
570. 

{ 661  (Tenn.)  A  foreign  corporation,  which 
does  not  comply  with  Acts  1877,  c.  31,  Acts  1891, 
c.  122,  and  Acts  1895,  c.  81,  cannot  maintain 
an  action  arising  out  of  business  transacted 
within  the  state,  even  though  the  illegality  of 
such  transactions  only  appears  from  the  proof, 
and  not  from  the  pleading.— Interstate  Amuse- 
ment Co.  v.  Albert,  161  S.  W.  488. 

{668  (Ky.)  Under  Ky.  St.  g  571,  relating  to 
the  appointment  of  process  agents  by  foreign 
corporations,  service  of  process  on  the  agent 
whose  name  was  filed  with  the  Secretary  of 
State  is  good  as  against  the  foreign  corpora- 
tion, even  though  the  agency  had  been  terminat- 


ed.—S.  B.  Reese  Lumber  (3a  t.  Licking  Coal  tt 
Lumber  Co.,  161  8.  W.  1124. 

§691  (Tenn.)  C!hancery  will  not  at  the  in- 
stance of  resident  stockholders,  dissolve  a  for- 
eign corporation  domesticated  in  the  state, 
where  all  of  its  assets  are  in  a  foreign  jurisdic- 
tion, regardless  of  its  authority  to  act  ^or  its  de- 
cree would  be  unenforceable. — Adsjns  v.  Chat- 
tanooga Co.,  161  S.  W.  1131. 

Shannon's  Code,  gg  5187,  6103,  6104,  refer- 
ring to  the  distribution  of  a  corporation  s  prop- 
erty, apply  not  only  to  domestic  but  to  foreign 
corporations,  and  authorize  the  court  to  dissolve 
them  as  to  their  property  within  tiie  jurisdiction, 

A  foreign  corporation  cannot  be  dissolved  un- 
der Shannon's  Code,  I  5187,  where  it  was  not 
insolvent  and  was  authorized  by  its  foreign 
charter  to  carry  on  the  business  of  holding  sto^s 
of  other  companies,  and  is  so  doing. — Id. 

COSTS. 

See  Appeal  and  Error,  {{  301,  1028 ;  Executors 
and  Administrators,  g  456;  Injunction,  { 
188;  Justices  of  the  Peace,  g  158;  Partition, 
g  114. 

I.   NATTTBE,  OBOITiniS.  AITD  EXTENT 
OF  BIGHT  IN   OENEKAI^ 

g  32  (Mo.App.)  Under  Rev.  St  1909,  gg  2263, 
2275,  held  that  plaintiff  prevailing  in  a  suit 
to_  cancel  a  note  and  deed  of  trust,  and  to  en- 
join defendant  from  selling  the  land  in  ques- 
tion, was  entitled  to  costs.— Bridwell  v.  Spen- 
cer, 161  S.  W.  874. 

i  60  (Ark.)  In  a  suit  between  a  crop  mort- 
gagee and  the  lessor,  who  had  a  lien  on  the 
crop  for  his  rent  A«2a,  that  costs  were  improp- 
erly assessed  solely  against  the  lessor,  who 
claimed  more  than  wps  due;  it  not  appearing 
that  the  mortgagee  tendered  him  rent.--Storthz 
V.  Smith,  161  S.  W.  183. 

g  71  (Ky.)  Under  the  direct  provisions  of  Civ. 
Code  Prac.  g  93,  a  defendant  who  fails  to  demur 
to  a  petition  which  does  not  state  a  cause  of  ac- 
tion IS  liable  for  all  costs  after  the  filing  of 
the  answer,  though  judgment  on  the  pleadings 
was  directed  in  its  favor  after  the  close  of  the 
case.— Famsley's  Adm'r  v.  Philadelphia  Life 
Ins.  Co.,  161  S.  W.  1111. 

COTENANCY. 

See  Tenancy  in  Ommon. 

COUNCIL 

See  Municipal  (Corporations,  g  110. 

COUNTERCLAIM. 

See  Set-OfF  and  Counterclaim. 

COUNTIES. 

See  Eminent  Domain,  g  317;  Estoppel,  g  35; 
Highways ;   Telegraphs  and  Telephones,  g  10. 

n.   GOVERNMENT  AND  OFFIOEBS. 

(B)   Conntr  Seat. 

{ 34  (Ark.)  The  county  court  has  exclusive 
ont^nai  jurisdiction  to  determine  the  result  of 
an  election  on  the  question  of  the  removal  of  a 
county  seat. — Schuman  v.  George,  161  S.  W. 
1039. 

(D)   Officers  aad  Areata. 

g  64  (Tenn.)  Under  Const  art  2,  g  25,  making 
a  defaulting  collector  or  holder  of  public  mon- 
eys ineligible  to  ofilre,  and  Shannon's  Code,  g 
1069,  declaring  the  election  of  defaulters  to  the 
treasury  void,  held,  that  defendant's  disqualifi- 
cation by  reason  of  default  existing  at  the  time 
of  a  popular  election  operated  as  a  disqualifi- 
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cation  for  the  entire  term  of  office,  to  that,  aft- 
er the  default  was  settled,  the  county  court  could 
not  elect  him  for  the  remnant  of  the  term. — Day 
V.  Sharp,  161  S.  W.  994. 

m.  PBOPERTT.  COimtACTS.  AlVD 
UABXLITIES. 

(D)   Contracta. 

,  {113  (Ky.)  The  fiscal  court  has  only  limited 
jurisdiction,  and  can  do  only  such  things  as  the 
statute  permits.— Taylor  v.  Rlney,  161   S.  W. 

K^.  St.  §  1840,  giving  the  fiscal  court  juris- 
diction "to  regulate  and  control  the  fiscal  af- 
fairs and  property  of  the  county,"  authorized 
it  to  contract  for  the  employment  of  an  ac- 
countant for  the  purpose  of  investigating  the 
affairs  of  county  officers. — Id. 

ill6  (Ky.)  If  the  fiscal  court  could  employ 
an  accountant  for  investigating  the  affairs  of 
county  officers,  they  could,  in  their  discretion, 
accept  the  proposal  of  the  particular  bidder 
for  the  work  who,  in  their  jud^ent,  was  best 
qualified,  though  his  bid  was  higher  than  that 
of  others.— Taylor  v.  Biney,  161  S.  W.  203. 

i  127  (Ark.)  Notwithstanding  Const,  art.  19, 
S  16,  and  the  statutes  requiring  public  contracts 
to  be  let  to  the  lowest  bidder,  commissioner  held 
to  have  power,  in  the  absence  of  bad  faith,  to 
authorize  changes  in  a  contract  for  the  construc- 
tion of  an  annex  to  a  courthouse  which  in  the 
course  of  the  work  appeared  necessary. — Shack- 
leford  V.  Campbell,  161  S.  W.  1019. 

IV.  FISOAI.    BCAITAOEMENT.    P1TBI<IC 

DEBT,  SECinUTIES.  AMD 
TAXATION. 

S  160  (Ky.)  Though  there  was  no  tax  levy  for 
that  purpose,  the  fiscal  court  could  order  the 
amount  of  a  contract  made  by  it  for  services 
to  be  paid  out  of  the  general  fund  of  the  coun- 
ty, which  presumably  consists  of  the  surplus 
remaining  from  funds  appropriated  for  other 
purposes.— Taylor  v.  Riney,  161  8.  W.  203. 

i  190  (Mo.)  Laws  1911,  p.  130,  {  8,  as  amend- 
ed by  Laws  1913,  p.  143  et  seq.,  creating  the 
tuberculosis  hospital  district  of  B.  county,  and 
providing  for  a  tax  equal  to  25  cents  on  the 
$1.00  valuation,  held  violative  of  Const,  art 
10,  g  11,  limiting  the  tax  rate  for  county  pur- 
poses, and  was  invalid. — Board  of  Com'rs  of 
Tuberculosis  Hospital  Dist.  of  Buchanan  Coun- 
ty V.  Peter,  161  S.  W.  1166. 

{  196  (Ark.)  In  a  taxpayers'  suit  to  restrain 
performance  of  a  contract  for  erection  of  court- 
house annex,  evidence  as  to  fraud  or  good  faith 
in  authorizing  modifications  in  the  contract  held 
to  support  chancellor's  finding  for  defendants. 
— Shackleford  v.  Campbell,  161  S.  W.  1019, 

COUNTS. 

See  Indictment  and  Information,  {  130. 

COURTS. 

^*iL„^P?^"'  *°^  Error,  {{  742,  743,  748,  767, 
773,  894;  Constitutional  Law,  j|  70,  75; 
Contempt;  Counties,  K  34,  113,  116;  Emi- 
nent Domain  §  172;  Executors  and  Admin- 
istrators, I  5l9;  Ferries,  8  31:  Highways,  §§ 
90,  118,  165;  Jury,  8  21;  iusti^s  of  thi 
Peace;  Telegraphs  and  Telephones.  (  26; 
Trial,  §8  191,  194,  349,  370,  397. 

X.  NATITRE,  EXTENT,  AND  EXERCISE 
OF  JUKISDIOTION  IN  OENEBAI.. 

§  36  (Mo.)  The  presumptions  in  favor  of  the 
action  of  the  probate  court  over  matters  with- 
in its  jurisdiction  are  the  same  as  arise  in 
case  of  courts  of  gpiioral  jurisdiction.— Norton 

V.  Keed,  161  8.  W.  842. 


n.  ESTABLISHMENT,    ORGANIZA- 
TION, AND  PROOEDTTRE  IN 
GENERAI.. 

(O)  Rules  of  Court  mat  Condnot  of  B«at- 


J78  (Tex.CiT.App.)  When  a  rule  prescribed 
by  the  Supreme  Court  conflicts  with  the  statute, 
the  rule  must  yield.— Conn  t.  Rosamond,  161  S. 
W.  78. 

8  85  (Tex.OIv.App.)  Under  Sayles'  Ann.  Civ. 
St.  1897,  art.  947,  authorizing  the  Supreme 
Court  to  make  and  enforce  rules,  court  rules 
adopted  by  that  tribunal  have  the  force  and 
effect  of  statutes.— Childress  v.  Robinson,  161 
S.  W.  78. 

(D)  Roles    of    DeetsfoB,    Adjndteatlona, 
Opinions,  nnd   Reoorda. 

8  89  (Ky.)  Unless  there  is  something  mani- 
festly erroneous,  or  the  rule  of  decision  has 
been  changed  by  statute,  the  court  will,  nnder 
the  doctrine  of  stare  decisis,  follow  earlier 
precedents.— McCormack  t.  Louisville  &  N.  R. 
Co.,  161  S.  W.  618. 

S  89  (Ky.)  Rule  of  stare  decisis  in  relation 
to  its  effect  upon  private  affairs  held  to  be  noth- 
ing more  than  the  application  of  the  doctrine 
of  estoppel  to  court  decisions. — Oliver  Co.  ▼. 
Louisville  Realty  Co.,  161  S.  W.  570. 

In  view  of  Ky.  St.  {  571,  requiring  a  corpora- 
tion doing  business  in  the  state  to  have  a  known 
place  of  business  and  an  agent  to  receive  serv- 
ice of  priH'css,  and  making  a  violation  thereof 
a  misdemeanor,  held  that  a  corporation,  know- 
ingly and  in  bad  faith  entering  into  a  con- 
tract in  violation  thereof,  could  not  rely  on  the 
doctrine  of  former  decisions  that  the  other  party 
to  the  contract  could  not  defend  on  the  ground 
of  its  violation  of  the  statute.— Id.     . 

8  90  (Ky.)  When  a  rule  has  once  been  delib- 
erately declared,  it  onght  not  to  be  disturbed 
unless  by  a  court  of  appeal  or  review,  and  never 
by  the  same  court,  except  for  very  coeent  rea- 
sons and  upon  a  clear  manifestation  of  error. — 
Oliver  Co.  v.  Louisville  Realty  Co.,  161  S.  W. 
570. 

The  rule  of  stare  decisis  does  not  positively 
forbid  the  questioning  of  prior  decisions  under 
any  circumstances,  but  where  the  future  public 
benefit  is  of  greater  moment  than  any  former 
erroneous  decision,  or  where  a  correction  can 
be  made  without  working  more  harm  than  good, 
it  may  be  the  duty  of  the  court  to  overrule  its 
own  previous  decision. — Id. 

§95  (Tex.Civ.App.)  While  all  courts  may 
change  their  decisions,  the  court,  in  determin- 
ing the  law  of  a  foreign  state,  must  presume 
that  an  authoritative  announcement  of  the  law 
will  not  be  changed.— Stamp  v.  Eastern  By.  Co. 
of  New  Mexico.,  161  S.  W.  450. 

{96  (Tex.Civ.App.)  The  binding  effect  of  de- 
cisions of  the  Supreme  Court  upon  the  terri- 
tory of  New  Mexico  was  not  changed  by  act  of 
Congress  of  March  3,  1911,  providing  that  the 
amount  in  controversy,  upon  which  the  right 
to  appeal  to  the  federal  Supreme  Court  depend- 
ed, should  be  ascertained  under  oath ;  that  be- 
ing a  mere  matter  of  pleading  and  procedure.— 
Stamp  V.  Eastern  Ry.  Co.  of  New  Mexico,  161 
S.  W.  450. 

{  100  (Ky.)  Where  cases  holding  that  one  con- 
tracting with  a  corporation  which  had  not  com- 
plied with  Ky.  St.  g  571,  requiring  it  to  have 
a  known  i^lace  of  business  and  an  agent  to  re- 
ceive service  of  process  in  this  state,  was  es- 
topped from  defending  on  the  ground  of  the 
corporation's  noncompUance  therewith  were  not 
overruled  until  after  the  transaction  out  of 
which  a  similar  action  arose,  the  corporation 
was  not  deprived  of  its  right  to  rely  on  the  doc- 
trine of  stare  decisis. — Oliver  Co.  y.  Lonisville 
Realty  Co.,  161  8.  W.  570. 

8  106  (Ky.)  Where  the  opinion  of  the  lower 
court  is  contained  in  the  record,  the  appellate 
court  may,  without  impropriety,  adopt  it  as 
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its  own.— Kenton  Water  Co.  t.  CSty  of  Cov- 
ington, 161  S.  W.  988. 

S  107  (Tex.Oiv.Apip.)  Where  an  appellate 
court  withdraws  an  opinion,  it  should,  in  def- 
erence to  the  court's  wishes,  be  treated  as  if 
never  rendered.— &Uxon  ▼.  WaUis,  161  S.  W. 
90T. 

rV.  OOTTBTS   OF  I.XBaTEI>   OB  INFE- 
RIOR  JUBISDIOTION. 

S  169  (Tex.Cl7.App.)  In  an  action  between 
former  partners,  where  defendant  by  counter- 
claim sought  to  recover  the  specific  sum  of  $090 
alleged  to  have  been  received  by  the  plaintiff, 
who  refused  payment  thereof,  the  court  was  not 
called  upon  to  adjudicate  a  partnership  trans- 
action of  double  that  amount  so  as  to  exceed 
the  jurisdiction  of  the  court— Reevee  ▼.  White, 
161  S.  W.  43. 

v.   COXTBTS  OF  PBOBATE  JXTBISDIO- 
TION. 

f  200'/2  (Ark.)  Under  Const  art  7,  J  84,  and 
Kirby's  Dig.  {  1840,  probate  courts  have  no  ju- 
risdiction to  hear  contests  as  to  the  title  of 
property  between  an  executor  and  third  per- 
sons.—Fancher  V.  Kenner,  161  S.  W.  166. 

VI.   OOVBTS   OF   APPEIXATE  JTJBIS- 
DICTIOir. 

(B)   Covrta  of  Partlomlar  States. 

§231  (Mo.)  On  appeal  from  a  conviction  for 
-a  misdemeanor,  where  no  constitutional  ques- 
tion was  raised  save  by  a  motion  to  quash, 
and  alleged  error  in  the  overruling  of  it  was 
not  called  to  the  attention  of  the  court  on 
motion  for  a  new  trial,  no  constitutional  ques- 
tion was  presented,  and  the  Supreme  Court 
had  no  jurisdiction.— State  v.  Humfeld,  161  S. 
W.  735. 

1231  (Mo.)  Where,  in  a  suit  to  have  a  deed 
of  trust  declared  satisfied,  the  only  question 
was  whether  the  deed  was  satisfied  by  an  ex- 
tension without  consent  of  the  sureties,  the 
Supreme  Court  bad  no  jurisdiction  of  an  appeal 
transferred  from  the  Kansas  City  Court  of  Ap- 
peals; title  not  being  involved.— Hardwicke  T. 
Barnes,  161  S.  W.  744. 

(23 1  (Mo.)  That  the  penalty  imposed  by 
Rev.  St  1009,  I  3040,  upon  foreign  corpora- 
tions doing  business,  without  a  license,  when 
collected,  must  go  into  the  school  fund  under 
Const,  art  11,  {  8,  is  immaterial  to  the  corpo- 
ration, so  that  any  invalidity  in  the  provision 
directing  recovery  to  go  to  the  county  revenue 
fund  would  not  raise  a  constitutional  question, 
so  as  to  give  the  Supreme  Court  jurisdiction 
on  appeal  in  a  proceeding  to  enforce  the  pen- 
alty.—State  ex  rel.  Jones  v.  Howe  Scale  Co. 
of  Illinois,  161  S.  W.  789. 

Where  the  sole  question  in  such  proceeding 
is  whether  the  statute  provided  for  the  col- 
lection of  the  penalty  by  a  civil  action,  and  it 
was  not  claimed  that  the  statute  infringed  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion, there  was  no  construction  of  the  fourteenth 
amendment  involved. — Id. 

The  question  of  who  is  authorized  under 
Rev.  St  1909,  {  3040,  to  enforce  the  penalty 
against  foreign  corporations  doing  business  in 
the  state  without  a  license  is  one  of  statutory 
construction,  so  that  the  fact  that  that  ques- 
tion is  involved  would  not  give  the  Supreme 
Court  jurisdiction  of  an  appeal. — Id. 

$231  G^io.)  Since  the  validity  of  Rev.  St 
1000,  §  0253,  delegating  to  municipalities  the 
power  to  impose  a  license  tax  upon  insurance 
companies,  has  been  settled,  a  controversy  in- 
volving such  power  cannot  confer  jurisdiction 
of  an  appeal  upon  the  Supreme  Court  on  the 
ground  that  it  involves  a  constitutional  ques- 
tion.— City  of  Richmond  v.  Creel,  161  S.  W. 
794. 


No  construction  Of  a  revenue  law  is  involved, 
which  would  confer  jurisdiction  of  an  appeal 
on  the  Supreme  Court. — Id. 

Vin.   CONCUBBENT  AND    OON7UOT. 

ZirO  JUBISDIOTION,  AND 

COMITT. 

(O)  OonrtB  of  Dlllerent  States  or  Oonmtrlea. 

§  5 1 1  (Mo.App.)  The  courts  of  one  state  com- 
monly recognizied  the  laws  of  another  state, 
where  the  general  policy  of  the  states  on  the 
subject  is  the  same.— John  H.  Schroeder  Wine 
&  Liquor  Co.  v.  Willis  Coal  &  Mining  Co.,  161 
S.  W.  352,  356 ;   Schroeder  v.  Same.,  Id.  357. 

COVENANTS. 

See  Appeal  and  Error,  H  1036,  1050 ;  Landlord 
and  Tenant  §  125;  Limitation  of  Actions,  t 
47 ;   Railroads,  {  72. 

n.   CONSTBUOTION    AND    OFEBA- 

TION. 

(D)  Coirenanta    Rnnnlny    with    «he    Lamd. 

S  67  (Ky.)  Under  grant  of  standing  timber  to 
grantee,  his  heirs  and  assigns,  with  covenant 
of  warranty  and  a  provision  that  the  trees 
might  remain  on  the  land  so  long  as  the  grantee 
desired,  held,  that  they  passed  as  realty,  and 
that  the  covenant  of  title  would  follow  them 
into  the  hands  of  any  vendee. — Shepherd  v. 
Bank  of  Montreal.  161  S.  W.  214. 

CREDIBILITY. 

See  Witnesses,  {{  317-410. 

CREDITORS. 

See  Bankmptcy;  Executors  and  Administra- 
tors, {  423;  Marshaling  Assets  and  Securi- 
ties: Subrogation;  Wills,  S  839;  Witnesses, 
i  143. 

CRIME  AGAINST  NATURE. 

See  Sodomy,  (  6. 

CRIMINAL  LAW. 

See  Abortion ;  Arson ;  Assault  and  Battery,  gg 
74,  77 ;  Bail ;  Bigamy;  Burglary ;  Escape ; 
Forgery ;  .  Gaming ;  Homicide ;  Indictment 
and  Information;  Intoxicating  Liquors,  §§ 
224^239;  Larceny;  Libel  and  Slander,  { 
156 ;  Mayhem ;  Perjury ;  Prostitution ; 
Rape ;  Robbery ;  Searches  and  Seiiures ; 
Seduction ;  Sodomy ;  Telegraphs  and  Tele- 
phones, i  79;    Weapons. 

n.  CAPACITY  TO  OOBCMIT  AND  BE- 
SPONSIBIIiIT-S'  FOB   CBIKE. 

g  53  (Ark.)  Voluntary  intoxication  is  no  ex- 
cuse for  crime.— Alford  v.  State,  161  S.  W.  497. 

m.  PABTIES   TO   OFFENSES. 

g8l  (Ark.)  Where  accused  was  tried  on  an 
indictment  charging  him  not  only  with  murder 
but  with  being  an  accessory  before  the  fact, 
and  he  did  not  move  to  have  the  state  elect  the 
record  of  the  conviction  of  the  principal  is  ad- 
missible against  him.— Tiner  v.  State,  161   S. 

W.  195.  

V.  VENUE. 
(A)  Plaee   of  Brtnarlnar   Proaecntton. 

gill  (Tei.Cr.App.)  Where  the  evidence  show- 
ed that  the  robbery  was  committed  within  50 
feet  of  the  county  line,  accused  was  subject  to 
prosecution  in  either  county,  as  provided  by 
Code  Or.  Proc.  1911,  art  28&— Madrid  v. 
State,  161  S.  W.  03. 

(B)  Chanve  of  Teaae. 

g  121  (Mo.)  The  granting  of  a  change  of  ven- 
ae  for  local  prejudice  against  accused  is  with- 
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in  the  sound  discretioii  of  the  trial  conrt — 
State  V.   Shaffer,   161   S.   W.    805. 

Evidence  on  a  motion  for  change  of  venae,  in 
a  prosecution  for  grand  larceny,  on  the  ground 
of  local  prejudice  held  not  to  show  an  abuse  of 
discretion  in  denying  the  motion. — Id. 

§  134  (Mo.)  On  a  motion  to  change  the  ven- 
ue, in  a  prosecution  for  grand  larceny  by  hog 
theft,  on  the  ground  of  prejudice  against  ac- 
cused, evidence  that  more  than  20  years  ago, 
when  accused  was  only  6  or  6  years  of  age, 
his  brother  and  three  cousins  were  charged 
with  a  notorious  murder  in  the  county  was 
properly  excluded.— State  t.  Shaffer,  161  S.  W. 
805. 

{  137  (Ark.)  Though  one  of  accused's  counsel, 
in  withdrawing  a  petition  for  a  change  of  ven- 
ue, did  so  without  the  consent  of  accused  or 
his  other  attorney  and  in  their  absence,  their 
failure  to  request  a  ruling  on  the  petition  held 
equivalent  to  a  withdrawal  thereof. — Threet  ▼. 
State,  161  S.  W.  130. 

X.   EVIDEIfCE. 

(A)  Jndlotal     Notice,     PreframptloBS,     and 

linrden  of  Proof. 

{308  (Tez.Cr.Appj)  In  a  prosecution  under 
Acts  32d  Leg.  c.  23,  for  pandering  held^  that 
there  was  a  presumption  of  innocence  m  de- 
fendant's favor.— Currington  ▼.  State,  161  S.  W. 

(B)  Faota    in    laane    and    Relevant   to    la- 

■nea,  and  Res  Oestie, 

{  338  (Tez.Cr.App.)  Evidence  of  conviction  of 
another  party  for  murder  in  connection  with 
the  same  difficulty  held  Improperly  admitted.— 
Lara  v.  State,  161  S.  W.  99. 

Evidence  that  other  parties  had  been  indicted 
for  their  participation  in  the  difficulty  in  which 
the  alleged  assault  occurred,  and  such  indict- 
ments themselves,  were  improperly  admitted. — 
Id.  . 

Evidence  that  other  parties  indicted  for  their 
participation  in  the  same  difficulty  had  forfeit- 
ed their  bonds  and  fled  held  improperly  admit- 
ted.-Id. 

8338  (Tex.Or.App.)  "Relevancy"  as  applied 
to  evidence  means  that  which  conduces  to 
prove  a  pertinent  hypothesis;  a  pertinent  hy- 
pothesis being  one  which,  if  sustained,  would 
logically  influence  the  issue.— Belcher  v.  State, 
161  S.  W.  459. 

i  338  (Tex.Cr.App.)  Where  waybills  for  ship- 
ments of  whisky,  addressed  to  person  accused 
of  selling  a  half  pint,  described  it  as  quarts  and 
pints,  testimony  of  express  agent  that  shipments 
so  marked,  addressed  to  other  persons,  con- 
tained half  pint  bottles  held  incompetent,  though 
he  could  testify  to  the  condition  of  packages 
addressed  to  accused.— Cowley  v.  State,  161  S. 
W.  471. 

I  338  (Tez.Cr.App.)  Where,  in  a  perjury  case, 
defendant's  father  was  not  a  witness,  it  was  er- 
ror to  admit  evidence  showing  that  he  had  left 
another  county  under  suspicious  circumstances. 
— Ponlter  v.  State,  161  S.  W.  475. 

In  a  prosecution  for  perjury,  it  was  prejudi- 
cial error  to  admit  evidence  that  defendant's  fa- 
ther, several  years  before,  had  stolen  a  log 
chain ;    the  father  not  being  a  witness. — Id. 

1363  (Tez.Cr.App.)  Officer  who  claimed  that 
after  he  was  notified  of  pending  trouble,  and, 
after  demanding  a  knife  from  accused,  he  was 
assaulted  by  accused ;  that  he  then  arrested 
four  persons,  and  was  again  assaulted — held 
properly  permitted  to  testify,  on  accused's  trial 
for  assault  to  murder,  as  to  the  details  of  both 
difficulties.— Lara  v.  State,  161  8.  W.  99. 

J  364  (Mo.)  In  a  prosecution  for  murder,  evi- 
dence that  after  accused  returned  home,  and 
within  a  few  minutes  after  the  shooting,  he 
took  down  a  shotgun,  loaded  it,  and  stated  that 
he  would  go  back  and  kill  every  d — — d  one  of 
them  field  admissible  as  a  part  of  the  res  ges- 
t».— State  T.  Rogers,  161  S.  W.  77ft, 


§366  (Tez.Cr.App.)  A  witness  who  was  half 
a  mile  from  the  place  of  the  shooting  but  who 
ran  there  upon  hearing  it,  when  decedent  toI- 
untarily  told  him  the  circumstances,  could  tes- 
tify thereto.— Christian  v.  State,  161  S.  W.  101. 

(C)  other   OSenses,  and  Charaeter  of  Ae- 

ensed. 

{  369  (Mo.)  It  was  error  to  permit  witnesses 

to  testify  that,  while  acting  as  deputy  sheriffs, 
they  had  arrested  defendant  and  his  daughter 
upon  a  similar  charge.— State  v.  Duff,  161  S. 
W.  683. 

i  369  (Mo.)  In  a  prosecution  for  picking 
prosecutor's  pocket  on  a  street  car,  evidence 
that  prior  to  the  offense  defendant  was  seen  on 
another  car,  shoving  himself  between  witness 
and  witness'  father,  was  admissible  to  show  de- 
fendant's presence  in  the  vicinity,  and  was  not 
objectionable  as  tending  to  show  another  of- 
fense.—State  V.  Gordon.  161  S.  W.  721. 

1 369  (Tez.Cr.App.)  Where  defendant  was  on 
trial  for  perjur;^,  evidence  of  other  offenses  com- 
mitted by  him  in  other  counties,  under  different 
circumstances,  and  for  which  he  had  never 
been  indicted,  was  inadmissible. — Ponlter  ▼. 
State,  161  S.  W.  476. 

§369  (Tex.Cr.App.)  Independent  and  discon- 
nected crimes  cannot  ordinarily  be  proven  against 
an  accused  on  his  trial  for  another  different  and 
distinct  crime.— Currington  v.  State,  161  S.  W. 
478. 

{ 371  (Ark.)  Evidence  of  the  commission  of 
similar  offenses  is  not  admissible,  except  in  cas- 
es where  the  act  may  be  either  lawful  or  crim- 
inal, depending  upon  the  intent  when  such  evi- 
dence is  admissible  to  show  intent. — Setzer  v. 
Stote,  161  S.  W.  190. 

g  37 1  (Tez.Cr.App.)  In  a  prosecution  under 
Acts  32d  Leg.  c.  23,  for  attempting  to  procure 
a  woman  to  enter  a  house  of  prostitution,  held, 
that  evidence  of  other  distinct  offenses  were  so 
related  to  the  offense  charged  as  to  be  admissi- 
ble to  show  intent. — Currington  v.  State,  161  S. 
W.  47a 

8372  (Ark.)  In  a  prosecntion  for  stealing 
hogs,  evidence  held  admissible  that  during  the 
same  winter  witness  thought  he  recognized  ac- 
cused and  another  carrying  a  bog  near  accused's 
house  and  heard  one  of  the  men  say  it  was  bet- 
ter than  they  got  the  day  before.— Setter  ▼• 
State,  161  S.  W.  190.       . 

1 372  (Ark.)  Evidence  that  accused  had  on 
other  occasions  taken  other  females  to  his 
place  for  the  purpose  of  prostitution  was  ad- 
missible on  the  issue  whether  he  was  in  the 
practice  of  procuring  females  to  enter  a  dis- 
orderly house.— Boyle  v.  State,  161  S.  W.  1(M9. 

1 372  (Mo.)  On  a  trial  for  sodomy  the  ad- 
mission of  evidence  that  accused  liad  the  repu- 
tation of  committing  such  crime  is  erroneous, 
as  practically  amounting  to  trying  accused  for 
crimes  not  designated  in  the  information,  in 
violation  of  Const,  art.  2,  8  22.— State  v.  Well- 
man,  161  S.  W.  795. 

The  attempt  by  the  state  to  prove  by  rumor 
or  common  report  that  accused  had  committed 
the  crime  against  nature  on  a  woman  not  call- 
ed as  a  witness,  and  had  been  guilty  of  adul- 
tery, was  improper. — Id. 

.  8  376  (Mo.)  Evidence  of  the  bad  character  of 
accused  is  admissible  solely  to  impeach  him  as 
a  witness,  and,  where  he  does  not  testify  or 
otherwise  place  his  reputation  in  issue,  the  evi- 
dence is  inadmissible.— State  t.  Wellman,  161 
S.  W.  795. 

(D)  HaterlalltT   and   Competener  I>  Gen> 

eral. 

8385  (Tex.O.App.)  It  is  improper  prhctice 
to  permit  incompetent  evidence  to  go  before  the 
jury,  and  after  it  had  been  discussed  to  with- 
draw it  on  the  court's  own  motion  or  at  the 
suggestion  of  the  prosecuting  officer. — Hill  v. 
State,  161  S.  W.  118. 


Digitized  by  VjOOQIC 


1229 


IHDBX-DIOBST 


Orimbud  Law 


(B)  Beat  wmt   Seeondary   mnd  Demonatra-. 
«▼•  B-rldeaee. 

i  400  (Tex.Or.App.)  Where  a  marriage  li- 
cense offered  by  the  state  was  not  admissible 
in  a  prosecution  for  bigamy,  the  state  could  not 
prove  its  contents  by  oral  testimony. — Harris 
V.  SUte,  161  8.  W.  125.  .  „     ,.       ., 

In  a  prosecution  for  bigamy,  held,  that  the 
mother  of  the  first  alleged  wife,  identifying  let- 
ters to  her  from  defendant,  could  not  testify  as 
to  their  contents  unless  they  had  been  lost  or 
destroyed. — Id. 

§403  (Mo.)  A  copy  made  from  entries  in  a 
family  Bible  containing  the  date  of  the  birth 
of  prosecutrix  iteld  admissible,  on  a  trial  for 
her  seduction  to  establish  her  age;  proof  hav- 
ing been  made  of  the  correctness  of  the  copy 
and  of  the  worn  condition  of  the  Bible.— State 
T.  Bruton,  161  S.  W.  751. 

(F)  Admlaatona,   Declaratloaa,   and  Bear- 
•oy. 

1406  (Ark.)  In  a  prosecution  for  homicide, 
evidence  of  a  statement  made  by  accused  at  the 
coroner's  inquest  which  conflicted  with  the  the- 
ory of  his  defense  is  admissible,  being  in  the 
nature  of  an  admission.— Tiner  v.  State,  161  S. 
W.  195. 

In  a  criminal  prosecution,  evidence  of  a  par- 
ty's voluntary  declarations  showing  how  the 
crime  was  committed  is  admissible  against  him, 
regardless  of  whether  they  were  favorable  or 
unfavorable  to  his  interest  at  the  time  of  the 
admission. — Id. 

S  406  (Tex.Cr.App.)  Where  defendant  through 
her  attorney  agreed  to  plead  guilty,  but  after- 
wards exercised  her  right  not  to  do  so,  such 
agreement  was  not  admissible  in  evidence. — 
Dean  v.  State.  161  S.  W.  974. 

{413  (Tex.Cr.App.)  Statement  of  defendant, 
a  short  time  before  the  killing,  to  a  third  per- 
son that  he  had  been  told  deceased  had  charged 
defendant  and  his  sister-in-law  with  improper 
conduct  is  a  self-serving  declaration.— Strick- 
land V.  State,  161  S.  W.  110. 

4  414  (Tex.CrJ^pp.)  In  a  prosecution  for  hom- 
icide, evidence  of  a  statement  alleged  to  have 
been  made  by  defendant  to  decedent  on  the  day 
of  and  prior  to  the  killing  was  admissible,  where 
one  of  the  two  witnesses  who  heard  it  recog- 
nized defendant's  voice,  though  the  other  did  not. 
—Belcher  v.  State,  161  S.  W.  459. 

§421  (Tex.CrJipp.)  Testimony  that  defendant 
was  reputed  to  be  in  control  of  a  private  resi- 
dence is  hearsay.— Dunn  v.  State,  161  S.  W. 
467. 

(H)  Docnmemtarr    B-rldence    and    Bx«ln- 
■lon  of  Parol  Bvldenoe  Tbereby. 

§444  (Tex.Cr.App.)  In  a  prosecution  for  big- 
amy, a  license  to  defendant  to  marry  the  alleg- 
ed former  wife  held  not  admissible  unless  prov- 
en to  be  the  original  license  issued  by  the  prop- 
er officer  or  unless  a  certified  copy  of  it  was 
filed  with  the  papers  at  least  three  days  before 
trial  and  notice  of  its  filing  given  to  defendant 
-Harris  v.  State,  161  8.  W.  125. 

(I)   Opinion  Evidence. 

§448  (Tex.Cr.App.)  After  testifying  the  di- 
rection, as  shown  by  tracks,  deceased's  horse 
was  traveling  when  near  a  tree,  testimony  that 
this  would  put  the  left  side  of  the  rider  to- 
wards the  tree  was  not  objectionable  as  an 
opinion.— Strickland  v.  State,  161  S.  W.  110. 

§  456  (Tex.Cr.App.)  Konexperts  may  testify 
as  to  a  mental  condition  if  they  show  an  inti- 
mate acquaintance  and  knowledge  of  the  per- 
son's habits  and  conduct— Key  v.  State,  161 
S.  W.  130. 

i  459  (Tcx.Cr.App.)  Witnesses  not  experts  are 
competent  to  testify  to  the  finding  of  blood  at  or 
near  the  place  of  the  killing  on  the  next  day 


and  for  a  few  daya  thereafter.— Belcher  v.  State, 
161  S.  W.  459. 

(J)  Teatlmony    of   Aeconiplteea   and   Code- 
fendanta. 

P  507  (Tex.Cr.App.)  Witness  was  an  accom- 
plice in  any  burglary  from  which  be  obtained 
whisky,  he  having  after  the  transaction  got 
from  defendant  some  of  the  whisky  knowing  be- 
forehand that  the  "raid,"  as  be  termed  it.  was 
to  be  made,  and  understanding  that  the  whisky 
came  from  it.— Jobe  v.  State,  161  S.  W.  966. 

§508  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  791,  one  who  was  also  under  a  sepa- 
rate indictment  for  killing  decedent  was  prop- 
erly excluded  from  testifying  against  accused, 
who  was  charged  for  the  same  offense.— Chris- 
tian V.  State,  161  S.  W.  lUl. 

§  510  (Mo.)  A  conviction  may  be  had  apon  the 
uncorroootated  testimony  of  an  accomplice. — 
State  r.  Shaffer,  161  S.  W.  805. 

(K)   Confeaalona. 

§517  (Tex.Cr.App.)  In  a  prosecution  for  pat- 
ricide, evidence  of  an  oral  confession  of  accused 
while  in  custody,  containing  statements  con- 
cerning the  identity  of  decedent  and  the  man- 
ner of  the  killing,  which  were  found  on  post 
mortem  examination  of  the  body  to  be  true,  neld 
admissible  under  Code  Cr.  Proc.  1911,  art.  810. 
—Belcher  v.  State,  161  S.  W.  459. 

§518  (Tex.Cr.App.)  An  alleged  statement  by 
accused,  while  under  arrest  before  warning,  that 
he  shot  his  wife  because  she  would  not  go  home 
with  him  was  not  admissible  for  any  purpose.— 
Hill  v.  State,  161  S.  W.  118. 

(H)  IVelKht   and   Snfllclency. 

§  553  (Ark.)  ObjectionB  that  witnesses  for  the 
state  were  employed  by  the  police  department 
to  act  as  detectives  in  securing  testimony  to 
convict  accused,  and  had  resorted  to  infamous 
conduct  to  procure  testimony,  merely  go  to  their 
credibility.— Boyle  v.  State,  161  S.  W.  1040. 

§  553  (Ark.)  It  is  the  duty  of  the  jury  to  con- 
sider the  testimony  of  a  witness  notwitlistand- 
ing  his  impeachment  if  they  l>elieve  his  testi- 
mony to  be  tnie. — ^Bruder  ▼.  State,  161  S.  W. 
1067. 

S  564  (Tex.Cr.App.)  Venue  may  be  proved  by 
other  than  positive  testimony,  and  it  is  suflScient 
if  the  jury  may  reasonably  conclude  from  the 
evidence  that  the  offense  was  committed  in  the 
county  alleged.— Belcher  v.  State,  161  S.  W.  459. 

XI.  TIME    OF    TBIAI.    AKD    OONTIM. 
1TANOE. 

§  594  (Ark.)  As  Kirby's  Dig.  §  3137  and  sec- 
tion 3157,  Bubsec.  3,  provide  that  one  convicted 
of  a  felony  must  be  examined  by  deposition, 
and  that  such  deposition  shall  be  competent, 
an  accused  desiring  the  testimony  of  a  convict 
must  secure  his  deposition  and  is  not,  despite 
Acts  1913,  p.  961,  making  convicts  competent 
witnesses,  entitled  to  a  continuance  to  procure 
his  actual  attendance.— Tiner  v.  State,  161  S. 
W.  195. 

§  594  (Ark.)  Denial  of  continuance  on  the 
ground  of  absence  of  witnesses  not  shown  to 
reside  within  the  jurisdiction  of  the  court  held 
not  an  abuse  of  the  trial  court's  discretion. — 
Bruder  v.  State,  161  S.  W.  1067. 

§596  (Tex.Cr.App.)  That  the  testimony  of  an 
absent  witness  was  cumulative  does  not  render  a 
first  application  for  continuance  insufficient. — 
Poulter  V.  State,  161  8.  W.  475. 

§  598  (Tex.Cr.App.)  It  was  not  error  to  re- 
fuse to  allow  withdrawal  of  announcement  of 
ready  fo»  trial,  after  the  state  had  introduced 
its  evidence,  on  a  statement  that  defendant 
could  show  facts  tending  to  impeach  a  state  wit- 
ness ;  he  showing  no  diligence. — ^Miller  v.  State, 
161  S.  W.  128. 
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{598  (Tez.Cr.App.)  A  motion  for  a  contina- 
ance  held  properly  denied,  where  defendant  had 
not  exercised  diligence  to  procure  the  attendance 
of  the  only  two  witnesses  who  failed  to  appear. 
— Chappell  V.  SUte,  161  S.  W.  964. 

§  600  (Ark.)  Where  the  court  found  that  ac- 
cused's motion  for  a  continuance  on  the  ground 
of  the  absence  of  a  material  witness  was  suffi- 
cient, the  continuance  cannot  be  denied  merely 
upon  the  state's  agreeing  to  admit  that  the 
witness  if  present  would  testify  to  the  facts 
alleged  in  the  motion.— Tiner  v.  State,  161  S. 
W.  195. 

Zn.   TBIAI.. 
(A)  Prellmlnarir  Proceedlagrfi. 

{610  (Ark.)  Consolidation  of  separate  indict- 
ments charging  bog  theft  and  the  alteration  of 
hog  marks  with  intent  to  steal  was  proper  on 
a  showing  that  they  related  to  the  same  trans- 
tictions ;  accused  consenting  thereto.— Setzer  t. 
State,  161  S.  W.  190. 

(B)  Oonrae  and  Condaet  of  Trial  la  Gen- 
eral. 

§  634  (Tex.Cr.App.)  The  judge  should  not  ab- 
sent himself  during  the  trial,  and  lose  control 
of  the  case.— Dunn  v.  State,  161  S.  W.  467. 

S  656  Ci^ez.Cr.App.)  A  suggestion  by  the  court 
to  the  district  attorney  that  he  ask  a  witness  cer- 
tain questions  to  connect  evidence  admitted  held 
not  objectionable  as  on  the  weight  of  the  evi- 
dence.—Belcher  V.  State,  161  S.  W.  469. 

(C)   ReeeptioB  of  Kvidenee. 

{  676  (Mo.)  The  general  reputation  of  a  Wit- 
ness is  a  collateral  issue,  and  the  trial  court 
has  a  wide  discretion  in  limiting  the  number  of 
witnesses  who  may  testify  on  the  issue. — State 
V.  Miles,  161  S.  W.  766. 

Where  accused  produced  six  witnesses  that  the 
general  reputation  of  a  state's  witness  for  ve- 
racity was  bad,  and  the  state,  in  rebuttal,  used 
three  witnesses  as  to  his  general  good  reputation, 
refusal  to  allow  accused  to  present  additional 
witnesses  was  not  an  abuse  of  discretion. — Id. 

§  678  (Tex.Cr.App.)  Where  the  indictment  and 
evidence  would  have  justified  a  conviction  of 
assault  to  murder,  maiming,  or  robbery,  all 
arising  out  of  a  single  transaction,  the  state 
was  required  to  elect  the  offense  for  which  it 
would  demand  a  conviction. — Madrid  v.  State, 
161  S.  W.  93. 

(B)  Arvamenta   aad    Condaet   of  Connael. 

$  706  (Tei.Or.App.)  The  court  did  not  err 
in_  permitting  the  county  attorney,  examining  a 
witness  for  the  state,  to  hold  bis  signed  state- 
ment in  front  of  him,  and  to  question  him  there- 
from.—Cooper  v.  State,  161  S.  W.  1094. 

{711  (Ark.)  Where  the  court  and  counsel  for 
defendant  agreed  that  each  of  his  counsel  should 
have  two  hours  for  argument,  held,  that  defend- 
ant could  not  complain  that  the  court  refused  to 
allow  one  of  counsel  to  use  the  time  allotted  to 
but  not  used  by  his  other  counseL — Bruder  t. 
State,  161  S.  W.  1067. 

8  715  (Tex.Cr.App.)  Where  the  defense  was 
that  deceased  killed  herself,  it  was  not  reversi- 
ble error  for  the  prosecuting  attorney,  in  his 
argument,  to  hand  the  pistol  to  a  juror  and  ask 
him  if  it  were  possible  for  deceased  to  have  shot 
Herself  in  the  place  where  she  was  shot — ^Bor- 
ders V.  State,  161  S.  W.  483. 

§718  (Tex.Cr.App.)  The  county  attorney,  in 
argument,  should  not  go  outside  of  and  talk 
about  things  not  in  the  record. — Dunn  v.  State, 
161  S.  W.  467. 

§720  (Ark.)  Argument  that  the  jury  could 
consider  the  evidence  of  a  witness  which 
showed  that  accused  and  the  others  were  in  the 
hog  stealing  business,  and  ask  who  got  the  hogs 
if  they  did  not,  held  permissible.- Setzer  v. 
State,  161  S.  W.  190. 

{  720  (Mo.)  In  a  trial  for  murder,  where  the 
homicide  was  clearly  proven,   the  prosecuting 


attorney's  remark,  "Men,  it  would  be  a  disgrace 
for  us  to  acquit  the  defendant  under  the  testi- 
mony," held  proper  argument. — State  v.  Rogers, 
161  S.  W.  77(>. 

{721  (Ark.)  In  a  criminal  prosecution,  where 
accused  did  not  take  the  stand  in  his  own  be- 
half, the  prosecutor  should  not  refer  to  his 
failure.— Tiner  v.  State,  161  S.  W.  195. 

{721  (Mo.)  Where  the  testimony  of  an  ab- 
sent witness  at  a  former  trial  was  read,  »  state- 
ment by  the  prosecuting  attorney  that  the  wit- 
ness was  necessarily  absent  and  that  his  testi- 
mony so  read  was  not  contradicted  was  not  ob- 
jectionable as  a  reference  to  the  failure  of  ac- 
cused to  testify.— State  v.  Gordon,  161  S.  W. 
721. 

{7221/2  (Mo.)  Proof  that  accused  on  trial  for 
sodomy  had  been  convicted  of  adultery  does  not 
justify  the  prosecuting  attorney  in  referring  in 
his  reinarka  to  the  conviction  as  evidence  of 

fuilt  of  the  crime  charged.— State  ▼.  Wellman, 
61  S.  W.  7»5. 

{724  (Mo.)  Where  accused  had  gone  from 
(Chicago  just  prior  to  the  commission  of  the 
theft,  it  was  not  error  for  the  prosecuting  at- 
torney to  refer  to  him  in  argument  as  a  for- 
eign thief."— State  v.  Gordon,  161  S.  W.  721. 

§728  (Tex.Cr.App.)  Argument  of  district  at- 
torney held  not  reversible  error:  no  special 
charge  in  regard  thereto  having  been  requested 
by  defendant— Strickland  t.  State,  161  S.  W. 
110. 

{  728  (Tex.Cr.App.)  It  wag  not  reversible  er- 
ror for  prosecuting  attorney,  in  his  argument  to 
point  his  finger  at  accused  and  call  him  a  "cold- 
blooded brute"  and  "an  animal,"  as  the  record 
showed  the  murder  to  have  been  very  bmtal, 
and  there  was  no  requested  charge  on  the  point 
—Borders  v.  State,  161  S.  W.  483. 

{ 730  (Ark.)  In  a  prosecution  for  hog  theft 
in  which  accused  claimed  that  he  took  up  tiie 
hogs  for  W.,  who  was  dead,  there  was  no  pr^a- 
dicial  error  in  the  prosecuting  attorney  stathig 
in  argument  that,  if  W.  were  here,  he  would 
tell  a  different  tale,  where  on  objection  the 
statement  was  withdrawn  and  the  jury  admon- 
ished not  to  consider  it— Setzer  v.  State,  161 
S.  W.  190. 

(F)  ProTlBce   of  Conrt  and  Jnry  In  Gen- 
eral. 

§736  (Tex.Cr.App.)  Whether  an  oral  confes- 
sion or  statement  by  accused  while  in  custody  is 
admissible  is  a  question  of  law  for  the  court ;  it 
being  only  when  the  voluntary  character  of  the 
confession  is  contested  or  the  making  thereof 
denied  that  the  court  is  required  to  submit  the 
issue  to  the  jury.— Belcher  t.  State,  161  S.  W. 
459. 

{741  (Tex.Or.App.)  The  weight  of  the  testi- 
mony is  for  the  jury.— Christian  v.  State,  161 
S.  W.  101. 

{  741  (Tex.Cr.App.)  Where  the  evidence  would 
sustain  a  conviction,  error  cannot  be  predicated 
on  refusal  to  peremptorily  instruct  a  verdict 
of  not  guilty.— Miller  v.  State,  161  S.  W.  128. 

§742  (Tex.Cr.App.)  The  credibility  of  the 
witnesses  is  for  the  jury. — Christian  v.  State, 
161  S.  W.  101. 

§  753  (Tenn.)  In  a  prosecution  for  felony, 
where  a  plea  of  not  guilty  is  interposed,  tiie 
court  can  neither  direct  a  verdict  of  guilty  nor 
can  it  pass  on  any  question  of  tact  unfavorable 
to  accused.— Shipp  v.  State,  161  S.  W.  101". 

{  755'/2  (Mo.App.)  In  a  prosecution  for  violat- 
ing the  local  option  law,  an  instruction  that  tite 
jury  to  convict  must  find  that  defendant  kept 
the  whisky  to  protect  another  was  not  violative 
of  Rev.  St  1909,  §  6244,  providing  that  the 
court  shall  not  comment  upon  the  evidence. — 
State  V.  Galliton,  161  S.  W.  848. 

{{  763, 764  (Tez.Cr.App.)  Instruction  as  to 
corroboration  by  letters  held  erroneous  as  on  the 
weight  of  the  evidence,  assuming  that  prosecu- 
trix's testimony  was  troe,  permitting  the  jury 
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to  determine  whether  the  letters  were  corrobora- 
tive, and  i>ermitting  their  consideration  with 
other  evidence,  though  not  connected  with  ac- 
cused by  any  independent  testimony. — James  t. 
State,  161  S.  W.  472. 

(G)   Heceaslty,  Reiimteltea,  and   Sallleleney 
of  Instrnotlonii. 

i  770  (Tez.Cr.App.)  Instructions  must  sub- 
mit every  phase  of  the  case  suggested  by  the 
evidence  and  every  legitimate  Inference  there- 
from.—Christian  T.  State,  161  S.  W.  101. 

In  submitting  the  issues  to  the  jnry,  the  court 
is  not  limited  by  the  evidence  of  accused  for 
himself  but  should  submit  every  question  sug- 
gested by  the  evidence,  whether  offered  by  the 
state  or  accused,  or  both.— Id. 

I  The  court  should  instruct  on  the  law  ap- 
plicable to  every  theory  of  guilt  or  defense  with- 
in the  scope  of  the  indictment,  which  the  evi- 
dence tends  to  establish. — Id. 

S  772  (Tex.Cr.App.)  The  court  should  present 
accused's  defenses  in  an  affirmative  way. — Key 
▼.  State,  161  S.  W.  130. 

§775  (Tex.Cr.App.)  Certain  instructions  ^iven 
held  to  sufficiently  submit  the  issue  Si  alibi  and 
defendants'  identity  as  the  persons  who  com- 
mitted the  offense.— Madrid  v.  State,  161  S.  W. 
93. 

S776  (Tex-Cr.App.)  Testimony  field  not  to 
put  D.'s  reputation  in  issue,  so  that  there  was 
no  occasion  for  an  instruction  that,  as  accused 
put  in  issue  D.'s  reputation,  the  state  had  the 
right  also  to  offer  evidence  on  such  issue  in 
rebuttal.— Strickland  v.  State,  161  S.  W.  110. 

{ 778  (Ark.)  It  was  error  to  instruct,  in  a 
prosecution  for  assault  with  intent  to  kill,  de- 
fended on  the  ground  of  self-defense,  that  every 
sane  man  is  presumed  to  intend  the  natural  and 

grobable  consequences  of  his  acts. — Coulter  ▼. 
tote,  161  S.  W.  186. 

§  778  (Tei.Cr.App.)  The  court  keM  not  called 
upon  under  the  evidence  to  give  defendant's 
charge  requiring  the  state  to  show  that  his 
statement  that  the  killing  was  acoidentol  was 
false.— Cooper  v.  State,  161  S.  W.  1094. 

S  780  (Mo.)  An  instruction  is  correct  in  a 
proper  case  that  an  accomplice's  testimony  may 
be  corroborated  by  the  circumstonces  given  in 
evidence.— State  v.  Shaffer,  161  S.  W.  805. 

1781  (Tex.Cr.App.)  Where  the  state  did  not 
rely  on  an  entire  confession  by  accused  to  prove 
guilt,  and  exculpatory  statements  therein  were 
proved  by  accused,  the  court  did  not  err  in  omit- 
ting to  charge  that  such  statements  must  be  tak- 
en as  true,  unless  the  state  proved  them  false. — 
Belcher  v.  State,  161  S.  "WT  459. 

i  784  (Tex.Cr.App.)  Defendant,  the  only  eye- 
witness, having  testified  he  shot  deceased  in 
self-defense,  and  others  having  testified  that  he 
admitted  to  them  he  shot  deceased,  the  case 
did  not  depend  solely  on  circumstantial  evi- 
dence.—Strickland  V.  State,  161  S.  W.  110. 

i  784  (Tex.Cr.App.)  In  a  prosecution  for  big- 
amy, .where  there  was  no  positive  identification 
of  defendant  as  the  one  who  had  married  the 
first  alleged  wife.  held,  that  the  refusal  of  an 
instruction  on  circumstantial  evidence  was  er- 
ror.—Harris  V.  State,  161  S.  W.  125. 

J  787  (Ark.)  Under  Kirby's  Dig.  §  3088,  re- 
fusal of  instruction  that  it  was  accused's  privi- 
lege to  decline  to  testify,  that  this  was  not  evi- 
dence or  presumption  of  guilt,  and  that  it  must 
not  be  considered,  held  error. — ^Threet  ▼.  State, 
161  S.  W.  139. 

{789  (Mo.)  Instmctions  should  require  that 
the  reasonable  doubt  justifying  an  acquittal 
shall  "arise  from  a  consideration  of  all  the  evi- 
dence In  the  case." — State  v.  Christian,  161  S. 
W.  736. 

%  789  (Tex.Cr.App.)  Where  the  court,  after  de- 
fining the  different  degrees  of  homicide,  required 
the  jury  to  find  the  facts,  constituting  each  de- 
gree, to  exist  beyond  n  reasonable  doubt,  it  was 


not  error  to  fall  to  charge  the  negative  of  the 
facts  constituting  each  degree. — Boraera  t.  State, 
161  S.  W.  483. 

§  792  (Tex.Cr.App.)  Accused  cannot  claim,  in 
a  prosecution  for  homicide  committed  as  al- 
leged while  accused  and  others  were  carrying 
away  stolen  goods,  that  an  instruction  on  prin- 
ciples abstractly  correct  was  harmful  on  the 
ground  that  his  intention  may  have  been  only 
to  burglarize  without  intent  to  kill,  where  the 
instructions  require  a  finding  that  accused  him- 
self fired  the  fatal  shot.- Chnstian  v.  State,  161 
S.  W.  101. 

§  800  (Tex.Cr.App.)  It  was  not  error  to  de- 
fine the  word  "willful"  and  require  that  the 
offense  must  have  been  wiUfulV  committed,- 
though  the  statute  creating  the  offense  does  not 
in  terms  require  that  robbeiT  be  willfully  done. 
—Madrid  v.  State,  161  S.  W.  93. 

S800  (Tex.Cr.App.)  Under  Acts  32d  Leg.  c. 
23,  making  procurement  an  offense,  Code  Cr. 
Proc  1911,  art.  58,  and  Pen.  Code  1911,  art 
10,  requiring  words  to  be  taken  in  their  usual 
meaning  except  when  particularly  defined  by 
law,  Aetd.  that  the  lefusal  to  define  the  wor^ 
"procure'  was  not  error.— Currington  v.  State, 
161  S.  W.  478. 

{  805  (Tex.Cr.App.)  The  charge  in  a  homicide 
case  cannot  and  should  not  all  be  given  in  a 
single  paragraph. — Christian  v.  State,  161  S.  W. 
101. 

i  8 1 1  (Mo.)  In  a  trial  for  murder,  instmction 
as  to  the  received  statement  of  the  defendant 
soon  after  the  crime  that  he  would  go  back  and 
kill  the  whole  d d  outfit  lield  an  erroneous- 
singling  out  of  part  of  the  evidence. — State  v. 
Rogers,  161  S.  W.  770. 

§811  (Mo.)  A  requested  charge,  in  a  prosecu- 
tion for  hog  theft,  that,  unless  the  hog's  en- 
trails, claimed  to  have  been  found  in  accused's 
icehouse,  were  placed  there  with  accused's 
knowledge  and  consent,  such  fact  was  not  evi- ' 
dence  of  guilt  was  properly  refused  as  comment- 
ing upon  a  particular  phase  of  the  evidence. — 
State  V.  Shaffer,  161  S.  W.  806. 

S8(4  (Ark.)  Whether  it  is  proper  to  submit 
to  the  jury  the  question  of  accused's  guilt  of 
any  particular  offense  included  in  the  indict- 
ment depends  on  whether  there  is  evidence 
which  would  justify  a  conviction  for  that  of- 
fense.—Cariton  V.  State,  161  S.  W.  145. 

{814  (Mo.)  On  trial  for  seduction,  an  instruc- 
tion on  alibi  held  properly  given  in  view  of  the 
evidence.— State  v.  Bruton,  181  S.  W.  751. 

§814  (Mo.)  The  rule  that  the  instructions 
must  not  be  broader  than  the  information,  is 
limited  to  cases  where  it  appears  that  the  add- 
ed charge  in  the  instructions  either  misled  or 
was  calculated  to  mislead  the  jury,  or  where  it 
was  attempted  by  the  added  charge  to  cure  a 
defective  information.— State  v.  Bunyard,  161  S. 
W.  756. 

§814  (Tex.Cr.App.)  The  giving  of  defendant's 
requested  charge  that  he  had  the  right  to  seek 
deceased  and  demand  an  explanation  of  his  re- 
marks was  not  called  for;  his  testimony  show- 
ing he  did  not  seek,  but  by  accident  met,  de- 
ceased.—Strickland  V.  State,  161  S.  W.  110, 

§814  (Tex.Cr.App.)  Under  an  information  for 
keeping  a  disorderly  house  in  a  house  owned  by 
another  and  leased  by  the  defendant,  an  instruc- 
tion authorizing  a  conviction  if  defendant  him- 
self was  the  owner  was  reversible. — Hall  v. 
State,  161  S.  W.  457. 

§814  (Tex.Gr.App.)  Instruction  that  if  accus- 
ed unlawfully  sold  liquor  as  D.'s  agent,  he  was 
guilty  held  erroneous,  where  there  was  no  evi- 
ence  that  he  acted  as  agent  for  D. — Cowley  v. 
State,  161  S.  W.  471. 

§  820  (Tex.Cr.App.)  The  instructions  must  be. 
given  a  reasonable  construction. — Christian  v. 
State,  161  S.  W.  101. 
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§822  (Tex.Cr.App.)  A  charge  should  be  con- 
strued as  a  whole  and  not  by  separate  para- 
graphs.—Christian  T.  State,  161  S.  W.  101. 

8  823  (Ark.)  In  a  trial  for  homicide,  where  it 
was  defendant's  theory  that  he  had  been  as- 
saulted by  deceased  with  a  murderous  intent 
when  he  entered  his  saloon,  and  hence  was  un- 
der no  obligation  to  retreat,  an  instruction  as  to 
the  duty  to  retreat  predicated  upon  the  evidence 
for  the  state  was  not  erroneous,  where  defend- 
ant's theory  was  fully  covered  by  other  charges. 
— Brader  v.  State,  161  S.  W.  1067. 

(H)  Reqnest*   tor    Instraotlona. 

8829  (Ark.)  Where  an  instruction  given  fully 
covered  that  requested  by  defendant,  the  re- 
fusal of  defendant'^  request  was  not  error.— 
Carlton  v.  State,  161  S.  W.  145. 

S  829  (Ark.)  Requested  instructions  present- 
ing the  question  of  reasonable  doubt  and  the 
presumption  of  innocence  were  properly  refused, 
where  the  court  had  fully  instructed  thereon. — 
Coulter  V.  State,  161  S.  W.  180. 

A  requested  instruction  held  sufficiently  cov- 
ered fay  charges  given. — Id. 

g  829  (Mo.)  It  is  not  error  to  refuse  request- 
ed instructions  covered  by  other  instructions 
asked  by  defendant  or  given  on  the  court's  own 
motion.— State  v.  Bruton,  161  S.  W.  751. 

§  829  (Mo.)  It  is  not  error  to  refuse  a  request- 
ed charge  fully  covered  by  the  instructions  giv- 
en.—State  V.  Miles,  161  S.  W.  766. 

S  829  (Mo.)  Even  if  otherwise  proper,  a  re- 
quested instruction  attempting  to  definitely  de- 
fine reasonable  doubt  was  properly  refused 
w^ere  the  court  had  already  given  instructions, 
at  accused's  request,  sufficiently  defining  the  na- 
ture of  such  reasonable  doubt  as  would  author- 
ize an  acquittal.— State  v.  Shaffer,  161  S.  W, 
805. 

§  829  (Tex.Cr.App.)  In  a  prosecution  under 
'Acts  32d  Leg.  c.  23,  defendant's  requested  in- 
struction, that  if  he  did  not  attempt  to  procure 
a  certain  woman  as  an  inmate  of  a  house  of 
prostitution  be  should  be  acquitted,  was  proper, 
where  that  part  of  the  case  has  been  covered  by 
the  instructions  given.— Currington  v.  State,  161 
S.  W.  478. 

{829  (Tez.Cr.App.)  It  was  not  error  to  re- 
fuse instructions  covered  by  those  given.— Tafol- 
la  V.  State,  161  S.  W.  1091. 

{829  JTex.Cr.App.)  Where  the  court  correct- 
ly submitted  the  issue  of  excusable  homicide  by 
accident  or  misfortune,  there  was  no  error  in 
refusing  the  defendant's  special  charge  thereon. 
—Cooper  V.  State,  161  S.  W.  1094. 

{ 830  (Ark.)  Where  accused  requested  the 
court  to  instruct  on  involuntary  manslaughter 
but  did  not  tender  a  correct  instruction,  he  can- 
not complain  that  the  court  did  not  grant  his 
request,  and  the  reading  of  the  statute  defining 
voluntary  and  involuntary  manslaughter  was 
sufficient— Carlton  v.  State,  161  S.  W.  145. 

(J)    Onatod^.    Condaet,   and   Dellberatlona 
of  Jnry. 

{  857  (Tex.Or.App.)  Where  a  verdict  of  guilty 
of  murder  In  the  second  degree  is  procured  by 
the  argument  of  certain  jurors  that  there  is  a 
lunacy  commission  at  the  penitentiary  which  is 
better  able  to  pass  upon  defendant's  insanity 
than  the  doctors  who  testified  thereon,  and  that 
if  defendant  is  insane  he  will  not  be  placed  in 
the  penitentiary,  the  case  will  be  reversed. — 
White  V.  State,  161  8.  W.  977. 

{  862  (Tex.Cr.App.)  Under  the  statute  prohib- 
iting reception  of  evidence  after  the  jury  has 
retired,  one  of  the  jurors  should  not  tell  the 
others  what  he  knows  about  defendant. — Dunn 
▼.  State,  161  S.  W.  467. 

{ 866  (Tex.Cr.App.)  Adding  up  punishment 
which  jurors  desired  to  inflict,  and  adopting  the 
result  obtained  as  the  verdict,  held  not  to  render 
the  verdict  one  arrived  at  by  lot,  where  the  ver- 
dict was  not  agreed  upon  until  after  much  fur- 


ther discussion  and  several  ballots. — ^Dawson  r. 
State.  161  S.  W.  469. 

(K)  Terdtet. 

§885  (Tex.Cr.App.)  That  the  court  at  ac- 
cused's request  submitted  the  question  of  sus- 
pending the  sentence,  and  that  the  jury  made  no 
recommendation  on  that  issue,  did  not  present 
error.- Dawson  v.  State,  161  8.  W.  489. 

XTTT.  MOTIONS  FOB  NEW  T&IAX., 
Ain>   IN.  ABBEST. 

(  938  rrex.Cr.  App.)  Newly  discovered  evidence 
to  justify  a  new  trial  must  be  such  as  conld 
not  by  reasonable  diligence  have  been  previous- 
ly discovered  and  be  probably  true  and  such 
as  would  probably  produce  a  different  result. — 
Madrid  v.  State,  161  S.  W.  93. 

§  942  (Tex.Cr.App.)  A  motion  for  new  trial 
for  newly  discovered  evidence  was  properly  de- 
nied, where  it  was  impeaching. — Cbappdl  t. 
State,  161  S.  W.  964. 

§  949  (Tex.Cr.App.)  An  amended  motion  for  a 
new  trial  cannot  be  filed  without  leave  of  court 
after  the  denial  of  the  original  motion;  de- 
fendant's remedy  being  by  motion  to  set  aside 
the  order  of  denial  and  to  grant  the  amended 
motion  for  a  new  trial.— Bracher  v.  State,  161 
S.  W.  124. 

§  958  (Tex.Cr.App.)  An  application  for  a.  new 
trial  for  newly  discovered  evidence  was  properly 
denied  wh^re  there  was  no  showing  of  wligence. 
—Madrid  v.  State,  161  S.  W.  93. 

§  958  (Tex.Cr.App.)  An  application  for  a  new 
trial  for  newly  discovered  evidence  must  be  sup- 
ported by  affidavit.— Bracher  v.  State,  161  S. 
W.  124. 

XTV.  JUBOMEKT,   SEHTENCE.    AITB 
FINAI.  COMMITMEirr. 

§992  (Mo.)  Where  the  record  shows  that  a 
defendant  charged  with  larceny  and  burglarr. 
though  be  pleaded  not  guilty,  was  convicted  of 
burglary  alone,  but  was  sentenced  for  larceny 
because  "he  had  pleaded  not  guilty,"  there  is 
no  valid  judgment,  and  the  case  will  be  remand- 
ed.—State  V.  Duff,  161  S.  W.  683. 

XV.  APPEAX  Ain>  EBBOB  AXTD 
CEBTIOBABI. 

(A)  Form    of    Remedr,    JnrUdletlOB*    and 

Rlvltt  of  Revleir. 

{1017  (Tex.Cr.App.)  Where  accused  on  ap- 
peal to  the  coimty  court  from  a  conviction  in  the 
corporation  court  is  deprived  of  the  right  to  a 
trial  de  novo,  he  may  enforce  such  right  by  a 
further  appeal  to  the  Court  of  Criminal  Appeals. 
— Matula  V.  State,  161  S.  W.  965. 

I  1020  (Tex.Cr.App.)  Where  an  appeal  from 
an  inferior  court  to  the  county  court  is  there 
dismissed,  appellant  may  prosecute  a  further  ap- 
peal to  the  Court  of  Criminal  Appeals  regard- 
less of  the  statute  prohibiting  an  appeal,  where 
the  fine  assessed  in  the  county  court  on  appeal 
from  an  inferior  court  is  less  than  $£0iO.— 
Matula  V.  State,  161  S.  W.  965. 

(B)  Prenentatlon  and  Reservation  In  IjOW^ 
er   Conrt   of  Grounds  of   Review. 

§  1036  (Mo.)  The  erroneous  admission  of  evi- 
dence of  deputy  sheriff  that  he  had  arrested  ac- 
cused and  his  wife  on  a  similar  charge  of  bur- 
glary held  not  reversible  In  absence  of  objection. 
—State  V.  Duff,  101  S.  W.  683. 

§  1036  (Tex.Cr.App.)  Objection  to  the  admis- 
sion of  evidence  comes  too  late  after  verdict 
and  appeal.— Floyd  v.  State,  161  S.  W.  974. 

§  1037  (Mo.)  The  court  on  appeal  may  disre- 
gard improper  remarks  of  the  prosecuting  at- 
torney in  his  closing  argument  where  the  re- 
marks were  not  objected  to. — State  v.  Wellman, 
161  S.  W.  795. 

S  1038  (Ark.)  An  instruction  not  objected  to  in 
the  trial  court  is  not  reviewable  on  appeal- 
Coulter  T.  State,  161  S.  W.  186. 
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i  1038  (Tex.Cr.App.)  In  the  absence  of  any  re- 
quest for  a  special  charge,  error  held  not  to  be 
predicated  on  a  statement  of  the  district  at- 
torney to  the  jury.— Miller  t.  State,  161  S.  W. 
128. 

i  1043  (Ark.)  Instruction  as  to  impeachment 
and  as  to  jury's  ri^ht  to  disregard  the  testimony 
of  any  witness  who  has  sworn  falsely  to  any 
material  fact,  even  though  erroneous  in  part, 
held  not  reversible  in  the  absence  of  specific  ob- 
jection.—Bruder  V.  State,  161  S.  W.  1067. 

§  1049  (Mo.)  An  objection  that  the  elisor  vi- 
olated the  order  of  court  in  summoning  the 
venire  from  the  central  part  of  the  county  in- 
stead of  the  southern  part  will  not  be  considered 
on  appeal,  where  no  exception  was  saved  to  the 
order  overruling  the  motion  to  quash  the  panel 
on  that  account— State  v.  Shaffer,  161  S.  W. 
805. 

i  1052  (Mo.)  Where  no  exception  was  taicen 
to  the  overruling  of  a  motion  for  a  continuance, 
the  point  is  not  reviewable,  though  the  motion, 
with  a  recital  that  it  was  overruled,  was  set 
forth  in  the  bill  of  exceptions. — State  v.  Miles, 
161  S.  W.  766. 

{  1053  (Tex.Cr.Ajpp.)  In  the  absence  of  an  ex- 
ception, an  objection  that  the  jury  was  com- 
posed wholly  of  "talesmen"  is  not  ground  for 
reversal.— Bracher  v.  State,  161  S.  W.  124. 

f  i  054  (Mo.)  The  admission  of  improper  testi- 
mony is  not  reviewable  where  there  was  no  ob- 
jection to  the  testimony  until  after  its  admis- 
aion.— Stete  v.  Wellman,  161  S.  W.  795. 

{  1056  (Tex.Cr.App.)  Where  no  exception 
was  reserved  to  the  failure  of  the  court  to 
give  defendant's  requested  charges,  the  court's 
action  could  not  be  reviewed. — Dean  v.  State, 
161  S.  W.  974. 

$  1059  (Mo.)  The  admission  of  improper  tes- 
timony is  not  reviewable  where  accused  merely 
objected  to  the  testimony  without  specifying  any 
reason  for  its  exclusion.— State  t.  Wellman,  161 
S.  W.  795. 

f  1064  (Mo.)  Alleged  error  in  not  instructing 
on  all  of  the  law  of  the  case  will  not  be  consid- 
ered, where  appellant's  motion  for  new  trial  does 
not  state  any  point  upon  which  the  court  failed 
to  instrnct.— State  v.  Sydnor,  161  S.  W.  692. 

S  1064  (Mo.)  The  point  that  the  court  erred 
in  failing  to  charge  that  the  prosecutrix  was  an 
accomplice  and  must  be  corroborated  must  be 
ruled  against  accused  where  the  point  is  not 
specifically  assigned  in  the  motion  for  new 
trial.— State  v.  Wellman,  161  S.  W.  796. 

<C)   Proceedlnca    for    Transfer    of    Cause, 
and   Bffect  Thereof. 

f  1081  (Tex.Cr.App.)  Unless  the  record  shows 
that  notice  of  appeal  was  given  at  the  term  at 
which  accused  was  tried,  the  Court  of  Criminal 
Appeals  is  without  jurisdiction. — Young  v.  State, 
161  S.  W.  973. 

<D)  Reeord  and  Proceeding  Hot  In  Rec- 
ord. 

f  1086  (Mo.)  Where  the  record  entry  in  a 
criminal  case  states  with  reference  to  impanel- 
ing and  swearing  of  the  jury  merely  that,  "the 
jury  being  by  the  clerk  sworn,  and  after  selec- 
tion the  loUowing  *  *  *  ^re  chosen  as  ju- 
rors to  try  this  cause,"  the  verdict  and  sentence 
will  be  4et  aside;  such  record  entry  not  show- 
ing that  the  trial  jury  was  impaneled  or  sworn 
to  try  the  cause.— State  v.  Duff,  161  S.  W.  683. 

S  1088  (Mo.)  A  motion  to  quash  an  informa- 
tion is  no  part  of  the  record  proper. — State  v. 
Humfeld,  161  S.  W.  735. 

§  1090  (Tex.Cr.App.)  Rulings  on  admissibility 
of  evidence,  complained  of  in  motion  for  new 
trial,  cannot  be  reviewed  on  appeal,  in  the  ab- 
sence of  bills  of  exception.— Strickland  v.  State, 
161   S.  W.  110. 

Alleged  remarks  of  the  district  attorney,  com- 


Slalned  of  in  the  motion  for  new  trial,  cannot 
s  reviewed;  the  fact  of  his  making  them  not 
being  verified  by  bills  of  exception. — ^Id. 

8  1.090  (Tex.CT.App.)  Questions  as  to  intro- 
duction of  evidence,  attempted  to  l>e  raised  by 
motion  for  new  trial,  cannot  be  reviewed  in  the 
absence  of  bill  of  exceptions. — Kuykendall  v. 
State,  161  S.  W.  130. 

i  1090  (Tex.Gr.App.)  In  the  absence  of  bills  of 
exception,  grounds  of  motion  for  new  trial,  re- 
marks of  prosecuting  officers,  ai>plicatiou  for 
continuance,  and  objections  to  evidence  cannot 
be  considered.- Jobe  v.  State,  161  S.  W.  966. 

{  1090  (Tex.Cr.App.)  In  the  absence  of  bills  of 
exceptions,  grounds  in  the  motion  for  new  trial, 
complaining  of  the  rejection  of  evidence,  of  the 
failure  of  the  court  to  charge,  and  l>ased  on 
newly  discovered  evidence,  cannot  be  reviewed. — 
Leach  v.  State,  161  S.  W.  977. 

§  1091  (Mo.)  Error  in  overruling  a  motion  to 
quash  must  be  preserved  in  the  bill  of  excep- 
tions.—State  v.  Humfeld,  161  S.  W.  735. 

i  1092  (Mo.)  Under  Rev.  St  190»,  |  5246, 
providing  for  the  allowance  and  filing  of  excep- 
tions in  criminal  cases  as  in  civil  cases,  and 
Laws  1911,  p.  139,  repealing  Rev.  St  1909,  S 
2029,  and  prescribing  that  procedure  in  civil 
cases,  held,  that  the  provision  as  to  criminal 
cases  was  affected  by  uie  amendment,  so  that  a 
bill  of  exceptions  filed  within  the  amendment 
was  timely.— State  v.  Rogers,  161  S.  W.  770. 

81092  (Tex.Cr.App.)  Where  the  term  at  which 
defendant  was  convicted  of  a  misdemeanor  ad- 
journed May  28th,  a  bill  of  exceptions,  not  filed 
until  July  30th,  could  not  be  considered  either 
in  passing  on  alleged  errors  or  as  the  basis 
for  supporting  the  judgment— HaU  ▼.  State, 
161  S.  W.  457. 

8  1092  (Tex.Cr.App.)  Where  a  term  of  the 
county  court  adjourned  on  May  3lBt,  bills  of 
exception  not  filed  within  20  days  after  ad- 
journment of  court  could  not  be  considered. — 
Hart  V.  State,  161  8.  W.  458. 

8  1092  (Tex.Cr.App.)  That  the  trial  judge,  aft- 
er receiving  the  bill  of  exceptions  within  the 
time  allowed  for  approving  same,  stated  that  he 
could  not  give  bis  approval  until  he  had  received 
the  statement  of  facts  did  not  excuse  the  failure 
of  accused  to  secure  bills  of  exception  in  time, 
where  he  made  no  application  for  extension  of 
the  time.— Chavario  v.  State,  161  S.  W.  972. 

8  1 094  (Mo.)  Though  motions  for  new  trial  and 
in  arrest  of  judgment  were  filed,  only  the  record 
proper  will  be  reviewed,  if  appellant  did  not  file 
a  bill  of  exceptions.— State  v.  Printz,  161  S.  W. 
674. 

8  1095  (Tex.Cr.App.)  Bills  of  exception,  not 
filed  until  60  days  alter  the  adjourning  of  court 
in  a  misdemeanor  prosecution,  will  be  stricken 
on  motion,  in  view  of  the  stenographer's  act  of 
1911  (Acts  32d  Leg.  c  119).- Phillips  v.  State, 
161  S.  W.  459. 

8  1095  (Tex.Cr.App.)  Bills  of  exceptions  not 
filed  in  the  trial  court  until  the  sixtieth  day  aft- 
er adjournment  for  the  term,  and  after  appel- 
lant had,  within  30  days  allowed  for  filing  a 
statement  of  facts  and  bills  of  exception,  at- 
tempted to  extend  the  time  for  another  30  days, 
were  filed  too  late,  and  will  be  stricken  on  mo- 
tlon.— Boyd  v.  State,  161  S.  W.  459. 

8  1095  (Tex.Cr.App.)  A  biU  of  exceptions  not 
filed  within  00  days  after  the  adjournment  of 
the  term  at  which  accused  was  convicted  will  be 
stricken.— Dosh  v.  State,  161  S.  W.  979. 

8  1097  (Tex.Cr.App.)  Insufficiency  of  evidence 
to  support  a  conviction,  alleged  as  a  basis  for 
new  trial,  cannot  be  reviewed  in  the  absence  of 
a  statement  of  facts.— Hampton  v.  State,  161  S. 
W.  066. 

8  1097  (Tex.Cr.App.)  In  the  absence  of  any 
statement  of  facts,  the  court  cannot  say  wheth- 
er the  iustructions  requested  should  have  been 
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given,  or  review  those  grounds  in  the  motion 
complaining  of  the  charge.— Floyd  v.  State,  161 
S.  W.  974. 

{  1097  (Tez.Cr^pp.)  In  the  absence  of  a 
statement  of  facts  grounds  in  the  motion  for 
new  trial,  complaining  of  the  rejection  of  evi- 
dence, of  the  failure  of  the  court  to  charge,  and 
based  on  newly  discovered  evidence,  cannot  be 
reviewed.— Leach  t.  State,  161  S.  W.  977. 

I  1099  (Tex.Cr,App.)  Where  the  prosecuting 
officers  failed  to  agree  to  a  statement  of  facts 
in  time,  or  return  the  same,  defendant's  coun- 
sel should  present  a  statement  to  the  judge  and 
request  that  be  prepare  and  file  a  statement, 
if  the  one  presented  was  not  correct — lovano- 
vich   V.   State,   161   S.  W.  98. 

S  1099  (Tex.Cr.App.)  Where  transcripts  were 
required  to  be  filed  within  90  days  after  sen- 
tence, under  Acts  32d  Leg.  c.  119,  S  7,  and 
appellant  was  sentenced  February  24th,  and 
the  statement  of  facts  was  not  presented  until 
August  30th,  it  was  too  late.— Bracher  v.  State, 
161  S.  Wn  124. 

Where  accused  employed  his  own  attorney  to 
defend  him,  the  negligence  of  such  attorney  in 
failing  to  present  the  statement  of  facts  to  the 
judge  for  approval  in  time  will  be  imputed  to 
accused. — Id. 

§1099  (Tex.Cr.App.)  Where  the  term  at  which 
defendant  was  convicted  of  a  misdemeanor  ad- 
journed May  28th,  a  statement  of  facts  not 
ffled  antU  July  30th.  could  not  be  considered  ei- 
ther in  passing  on  alleged  errors  or  as  the  basis 
for  supporting  the  judgment.— Hall  v.  State, 
161  S.  W.  457. 

1 1099  (Tex.Cr.App.)  Where  a  term  of  the 
county  court  adjourned  on  Mav  Slst,  a  state- 
ment of  facts  not  filed  within  20  days  after  ad- 
journment of  court  could  not  be  considered. — 
Hart  T.  State,  161  S.  W.  458. 

§  1099  (Tex.Cr.App.)  Where  accused  was  con- 
victed at  a  term  of  the  county  court  which  ad- 
journed August  16th,  and  his  statement  of  facts 
was  not  filed  until  September  16th,  it  was  not 
filed  within  the  required  20  days  after  adjourn- 
ment—Hampton v.  State,  161  S.  W.  966. 

(1 101  (Tex.Cr.App.)  That  the  stenographer 
refused  to  obey  the  court's  order,  made  after  ac- 
cused had  fiJed  a  pauper's  affidavit,  that  he  make 
out  a  statement  of  facts  held  not  to  excuse 
want  of  a  statement  of  facts. — Chavario  v.  State, 
161  S.  W.  972. 

f  1102  (Tex.Cr.App.)  A  statement  of  facts 
not  filed  in  the  county  court  until  more  than 
20  days  after  adjournment  will  be  stricken  on 
motion.— Collins  v.  State,  161  S.  W.  116. 

S  1 102  (Tex.Cr.App.)  A  purported  statement 
of  facts,  not  filed  in  the  trial  court  until  six 
months  after  adjournment,  will  be  stricken. — 
Arrisman  v.  State,  161  S.  W.  118. 

§  1 102  (Tex.Cr.App.)  A  statement  of  facta, 
not  filed  until  60  days  after  the  adjourning  of 
court  in  a  misdemeanor  prosecution,  will  be 
stricken  on  motion,  in  view  of  die  Stenogra- 
pher's Act  of  1911  (Acts  32d  Leg.  c.  119).— PhU- 
lips  V.  State,  161  S.  W.  459. 

§  1 102  (Tex.Cr.App.)  A  statement  of  facte  not 
filed  within  90  days  after  the  adjournment  of 
the  term  at  which  accused  was  convicted  will 
be  stricken.— Dosh  v.  State,  161  S.  W.  979. 

I  1106  (Mo.)  An  appeal  not  perfected  by  the 
filing  in  the  Supreme  Court  of  a  transcript  with- 
in the  time  prescribed  by  Rev.  St.  1909,  i  5313, 
must  on  motion  be  dismissed,  unless  accused 
shows  good  cause  for  the  delay.— State  v.  Leib- 
tig,  161  S.  W.  674. 

S  1 106  (Mo.)  An  appeal  in  a  criminal  prosecu- 
tion, not  perfected  by  the  filing  a  transcript 
within  the  time  prescribed  by  Rev.  St.  1909,  { 
5313,  must  on  motion  be  dismissed,  in  the  ab- 
sence of  a  showing  of  good  cause  for  the  delay. 
—State  V.  Wade,  161  S.  W.  680. 

{  1 1 24  (Tex.Cr.App.)  An  order  denying  a  mo- 
tion for  a  new  trial  for  newly  discovered  evi- 


dence cannot  be  reviewed  where  evidence  sub- 
mitted on  the  motion  is  not  brought  up  by  bill 
of  exceptions  or  otherwise. — Madrid  v.  State, 
161  S.  W.  93. 

(Bi)   AsstarnmeBt  of  EIrrora  and  Brief*. 

S  I  ISO  (Mo^App.)  Although  no  briefs  are  filed 
and  there  are  no  assignmente  of  error,  the  court 
will  examine  the  record  and  pass  judgment 
thereon.— State  v.  Glogover,  161  S.  W.  274. 

(O)  Revlaw. 

S  1 134  (Tex.Cr.App.)  The  overruling  of  a  mo- 
tion for  new  trial,  being  unnecessary,  presents 
no  question  for  review  further  than  would  be 
presented  by  the  motion  itself.— Miller  v.  State, 
161  S.  W.  128. 

S  i  144  (Tex.Cr.App.)  The  jury  must  be  deem- 
ed to  have  placed  a  reasonable  constmction 
upon  the  charge. — Christian  v.  State,  161  S. 
W.  101. 

§  1 144  (Tex.Cr.App.)  Where  the  court  cannot 
consider  tlie  statement  of  tacte,  it  must  presume 
that  the  trial  court  submitted  the  law  as  appli- 
cable to  the  evidence.— Hall  v.  State,  161  S.  W. 
457. 

S  1 144  (Tex.Cr.App.)  Where  the  question  of 
venue  was  not  made  an  issne  in  the  trial,  nor 
raised  until  motion  for  new  trial,  and  the  court 
modified  appellant's  bill  of  exceptions  on  such 
subject  by  stating  certain  evidence  tending  to 
prove  venue,  the  Court  of  Criminal  Appeals  was 
required  to  presume  that  the  venue  was  suffi- 
ciently proved,  under  Acta  26th  Leg.  c.  12, 
amending  Code  Cr.  Proc.  1895,  art  9(>4.— Belch- 
er V.  State,  161  S.  W.  459. 

§  1 144  (Tex.Cr.App.)  The  appellate  court  in 
the  absence  of  the  evidence,  held  bound  to  pre- 
sume that  the  evidence  heard  did  not  sustain 
the  motion  for  new  trial  overruled  below.-— 
Persies  v.  State,  161  S.  W.  482. 

{  1 144  (Tex.Cr.App.)  In  the  absence  of  a  state- 
ment of  facts,  the  court  must  presume  that  the 
court  charged  the  law  applicable  to  tiie  evidence, 
and  all  the  law  necessary  to  be  given. — ^Eloyd  v. 
State,  161  S.  W.  974. 

f  1 150  (Mo.)  Granting  a  change  of  venue  will 
not  be  disturbed,  unless  an  abuse  of  discretion 
appears.— State  v.  Shaffer,  161  S.  W.  806. 

{MSI  (Tex.Cr.App.)  Refusal  of  a  continu- 
ance on  affidavit  of  the  jailer  denying  defend- 
ant's alleged  illness  was  discretionary  and  sliould 
not  be  disturbed  in  the  absence  of  a  showing  of 
abuse.— Perales  v.  State,  161  S.  W.  482. 

S  1153  (Tex.Cr.A;pp.)  The  action  of  the  court 
in  permitting  relatives  of  accused  to  testify  aft- 
er they  had  been  in  court  and  heard  the  testi- 
mony of  a  witness  for  the  state  after  the  rule 
had  been  invoked  was  not  such  an  abuse  of  his 
discretion  as  to  require  a  reversal. — Cooper  v. 
State,  161  S.  W.  1094. 

g  1 1 59  (Tex.Cr.App.)  The  credibility  of  tbe 
witnesses  and  the  weight  of  their  testimony  is 
for  the  jury  and  not  for  the  Court  of  Criminal 
Appeals  to  determine.— Christian  v.  State,  161 
S.  W.  101. 

S  1 159  (Tex.Cr.App.)  A  conviction  supported 
by  evidence  will  not  be  disturbed,  though  other 
evidence  introduced  would  have  authorized  an 
acquittal.— Chappell  v.  State,  161  S.  W.  964. 

g  1 163  (Ark.)  Accused,  in  the  absence  of  a 
showing  of  prejudice,  cannot  complain  of  the 
separation  of  the  jury  prior  to  the  time  the 
court  ordered  them  to  be  kept  together.  Kirby's 
Dig.  {  2390.-Carlton  v.  State,  161  S.  W.  145- 

§1163  (Mo.)  That  injury  resulted  to  accused 
from  an  error  in  the  instructions  must  be  pre- 
sumed, unless  the  record  shows  the  contrary,  in 
which  case  the  conviction  will  not  be  disturbed. 
—State  V.  Bunyard,  161  S.  W.  756. 

{  1 165  (Mo.App.)  Accused  could  not  complain 
of  error  in  an  instruction  to  her  advantage. — 
State  V.  (Sainton,  161  S.  W.  848. 

g  1166  (Ark.)  Under  Kirby's  Dig.  •  2220,  fact 
that  accused  was  given  no  opportnnltj  to  chal- 
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lenge  grejiA  Jnron  htM  not  ground  for  leTersal 
where,  on  a  motion  to  quash,  he  made  no  at- 
tempt to  eetabliah  a  claim  that  they  were  inter- 
ested in  his  prosecution. — ^Tbreet  ▼.  State,  161 
S.  W.  139. 

Setting  caBe  for  trial  in  accused's  absence 
held  not  prejudicial  where  the  trial  was  had 
without  any  request  for  additional  time  to  pre- 
pare for  tnal. — Id. 

i  ll66!/2  (Ark.^  Bemarks  of  trial  judge  held 
not  prejudicial  in  yiew  ot  other  Etatementa  by 
the  court— Coulter  v.  State,  161  S.  W.  186. 

I  1167  (Tex.  Or.  App.)  Where  an  Indictment 
charged  assault  to  murder, '  maiming,  and  rob- 
bery, all  committed  in  the  same  transaction,  de- 
fendants were  not  prejudiced  by  the  fact  that 
the  court  submitted  only  the  charge  of  robbery. 
—Madrid  v.  State,  161  S.  W.  93. 

I  1169  (Mo.)  The  error,  if  any,  in  admitting 
evidence,  which  if  merely  cumulative  of  a  nec- 
essary but  uncontradicted  fact  established  by 
competent  prool  is  harmless.— State  v.  Bruton. 
161  S.  W.  751. 

S  ll70'/2  (Tex.Cr.App.)  There  was  no  reversi- 
ble error,  in  the  asking  of  questions  by  the 
prosecuting  attorney  for  impeachment  purposes, 
as  to  whether  a  certain  witness  was  not  forget- 
ful and  as  to  whether  she  had  not  told  stories, 
where  such  questions  were  not  answered.^ 
Christian  v.  State,  161  S.  W.  101. 

$1171  (Mo.)  The    closing    argument   of   the 

grosecnting  attorney,  to  the  effect  that  accused 
ad  lived  in  adultery  with  his  wife  before  her 
marriage,  and  lived  with  a  harlot  at  the  time 
of  the  commission  of  the  crime  charged,  held 
prejudicial  when  not  justified  by  the  evidence. — 
Stote  V.  Wellman,  161  S.  W.  795. 

The  closing  argument  of  the  prosecuting  at- 
torney, wherein  he  denounced  a  witness  for  ac- 
cused as  a  prostitute,  was  prejudicial  where 
there  was  no  evidence  justifying  the  charge. 
— Id. 

1 1171  (Tex.Cr.App.)  In  a  prosecution  for 
bigamy,  tile  district  attorney's  statement  to  the 
jury  wat  if  he  had  been  allowed  to  introduce 
defendant's  letters  to  his  alleged  first  wife  he 
could  have  shown  his  guilt  held  prejudicial.— 
Harris  v.  State,  161  S.  W.  125. 

f  1172  (Ark.)  Error  in  instructing,  in  a  pros- 
ecution for  assault  with  intent  to  kill,  that 
every  sane  man  is  presumed  to  intend  the  nat- 
ural and  probable  consequences  of  his  acts  was 
not  prejudicial  to  accused,  where  he  admitted 
that  he  in  fact  shot  prosecuting  witness  with 
intent  to  kill  for  the  purpose  of  protecting  his 
own  life.— Coulter  v.  State,  161  8.  W.  186. 

1 1 172  (Mo.)  Error,  in  an  instruction  author- 
izbig  a  conviction  if  accused  assaulted  prose- 
cutor with  a  knife  with  intent  to  kill,  maim,  or 
disfigure  him,  while  the  information  only  charg- 
ed an  assault  with  intent  to  maim,  held  not  prej- 
ndicial,  where  the  jury  found  accused  guilty  as 
charged  in  the  information. — State  v.  Bunyard, 
161  S.  W.  756. 

Though  the  facts,  in  prosecution  for  mayhem, 
do  not  justify  an  instruction  on  self-defense, 
and  the  instruction  given  is  improperly  framed 
but  accused  is  not  injured  thereby,  he  may  not 
complain. — Id. 

§  1172  (Mo.)  Instructions  that,  while  both  ac- 
cused and  his  wife  were  competent  witnesses  for 
the  defense,  the  jury  might  consider,  as  affecting 
their  credibility,  their  interest  in  the  result 
of  the  trial  were  not  reversible  error,  though  it 
would  be  better  to  omit  such  instructions. — 
State  V.  Shaffer,  161  S.  W.  805. 

S  1172  (Tei.Cr.App.)  Accused  was  not  preju- 
diced by  an  instruction  that  the  robbery  must 
have  been  willfnlly  committed,  since  such  re- 
quirement only  imposed  an  additional  burden 
on  the  state.— Madrid  v.  State,  161  S.  W.  93. 

S  1 172  (Tex.Cr.App.)  In  a  prosecution  for  rob- 
bery, the  court's  failure  to  submit  the  issues  of 
simple  and  aggravated  assault  was  not  prejudi- 


cial to  defendant,  where  the  court  instmcted 
the  jury  to  acquit,  if  defendant  did  not  take  the 
ring,  which  he  was  charged  to  have  taken,  from 
off  the  person  of  another. — Clemmons  v.  State, 
161  S.  W.  973. 

I  1172  (Tex.Cr.App.)  Under  an  information 
charging  that  defendant  was  the  lessee  of  the 
premises  and  kept  a  disorderly  house,  where 
the  evidence  fully  supported  such  allegation, 
error,  in  defining  the  offense  by  copying  the 
entire  statute  as  to  such  offenses  was  not  ground 
for  reversal.- Dean  v.  State,  161  S.  W.  974. 

S  1178  (Tenn.)  The  facts  that  counsel,  both 
for  the  state  and  for  accused,  took  the  position 
that  he  was  guilty  of  first  degree  murder  or  en- 
titled to  an  acquittal  on  the  ground  of  self- 
defense  would  not  operate  as  a  waiver  of  ac- 
cused's right  to  have  the  question  of  second  de- 
gree murder  submitted.- Jones  v.  State,  161  S. 
W.  1016. 

(H)  Determination  and  Disposition  ot 
Oanse. 

(  1 1 86  (Ark.)  On  reversal  of  conviction  for 
rape,  the  state  can  elect  to  sentence  accused  for 
carnal  abuse,  instead  of  having  a  new  trial.— 
Threet  v.  State.  161  S.  W.  139. 

{  1 186  (Tex.Gr.App.)  t7nder  Acts  25th  Leg.  c. 
21,  amending  Code  Cr.  Proc.  1895,  art.  7&,  a 
judgment  of  conviction  should  not  ordinarily  be 
reversed  for  unnecessary  instructions  in  uvor 
of  accused.— Christian  v.  SUte,  161  S.  W.  101. 

XVIL   PUN ISBSSEWI    AHD    PREVEIT- 
TlOV  OF  ORnOB. 

1 1206  (Tex.Cr.App.)  Indeterminate  sentence 
law  (Acts  33d  Leg.  c.  132)  held  invalid  for  in- 
definiteness,  within  Pen.  Code  1911,  art.  6. — 
Ex  parte  Marshall,  161  S.  W.  112. 

{  1206  (Tex.Cr.App.)  Where  accused  was 
charged  with  having  committed  a  murder  in 
1901,  and  was  not  placed  on  trial  until  July, 
1913,  he  was  entitled  to  have  his  punishment 
assessed  by  the  jury  under  Code  Cr.  Proc.  1911, 
art  750;  the  indeterminate  sentence  law,  pass- 
ed at  the  regular  session  of  the  33d  Legislature 
(Acts  33d  Leg.  c.  132)  having  been  declared  un- 
constitutional.—Johnson  v.  State,  161  S.  W. 
1098. 

CROPS. 

See  Chattel  Mortgages,  SS  48,  188. 

CROSS-EXAMINATION. 

See  Witnesses,  Si  257-286,  336,  337,  349,  858. 

CROSSINGS. 

See  Raflroads,  {{  304-351,  415. 

CUSTOMS  AND  USAGES. 

{ 8  (Tex.Civ.App.)  Custom  among  lumber- 
men, when  lumber  delivered  was  not  up  to 
grade,  to  make  out  a  claim  and  forward  It  to 
the  shipper  and  pending  settlement  hold  the 
lumber  subject  to  the  shipper's  order,  held  not 
inadmissible  in  evidence  as  in  contravention  of 
law.— Continental  Lumber  &  Tie  Ca  v.  Miller, 
161  S.  W.  927. 

DAMAGES. 

See  Agriculture,  §  8;  Appeal  and  Error,  Ig 
1170,  1171,  1175;  Death,  8  95 ;  Fraud,  |  60; 
Libel  and  Slander,  §  33;  Malicious  Prosecu- 
tion, S{  55,  67,  71 ;  Master  and  Servant,  g  41 : 
Nuisance,  {  72 ;  Sales,  g  388 ;  Telegraphs  and 
Telephones,  St  71,  73 ;  Torts,  f  10;  Trial,  H 
191,  228,  251,  256;  Vendor  and  Purchaser, 
§343. 
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m.  OBomrsB  ahb  bubjeotb  of 

COMFEHSATOBT  DAMAGES. 

(B)  AMraTsUon,  Hltlvatlon,  and  Redac- 
tion of  liOaa. 

{62  (Mo.App.)  A  party  who  is  damaged  b; 
the  wrongful  act  of  another  should  take  all 
reasonable  precautions  to  protect  his  property 
and  minimize'  his  damages.— Weller  v.  Miasoun 
Lumber  &  Mining  Co.,  161  S.  W.  853. 

(62  (Tex.CiT.App.)  Amount  which  contractor 
could  haye  made  in  other  employment  by  the 
use  of  his  wagons  and  teams  held  to  b«  de- 
ducted in  ascertaining  his  damages  from  the 
refusal  of  the  other  party  to  permit  him  to 
perform  contract  for  hauling  and  distributing 
railroad  ties. — Waterman  Lumber  &  Supply 
Co.  V.  Holmes,  161  S.  W.  70. 

VI.  MEAS1TBS   OF  DAMAGES. 
(B)   Injvrlea  to  Propertr* 

.  {  lOS  (Tex.Civ.App.)  In  an  action  for  the  fir- 
ing of  plaintiff's  household  goods,  plaintiff  is 
competent  to  testify  as  to  the  value  of  their 
use,  where  the  goods  had  no  market  value  at 
the  place  of  loss. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Benjamin,  181  S.  W.  379. 

S  106  (Mo.App.)  The  damages  recoverable  for 
maintaining  a  temporary  obstruction  in  a  nav- 
igable stream  which  prevented  the  rafting  of 
logs  to  plaintiffs  sawmill  held  the  loss  caused 
by  the  enforced  idleness  of  the  mill  or  the  cost 
of  removal  in  case  it  amounted  to  less  than  the 
loss  from  idleness. — Weller  v.  Missouri  Lumber 
&  Mining  Co.,  161  8.  W.  863. 

fill  (Ky.)  Measure  of  damages  for  injuries 
to  a  house  was  a  sum  sufficient  to  restore  the 
property  to  the  condition  in  which  it  was  prior 
to  the  injury,  and  such  further  sum  as  would 
compensate  plaintiff  for  diminution  in  the  value 
of  the  use  during  the  continuance  of  the  in- 
jury.—I^xington  &  B.  Hy.  Co.  v.  Baker,  161 
S.  W.  228. 

(C)   Breach  of  Contract. 

J  124  (Tex.  Civ.  App.)  Contractor  prevented 
from  performing  contract  held  entitled  only  to 
the  net  profits  or  difference  between  the  con- 
tract price  and  expenses  necessarily  incident 
to  performance.— Waterman  Lumber  &  Supply 
Co.  V.  Holmes,  161  8.  W.  70. 

VH.  INADEQUATE  AMD   EXCESSIVE 
DAMAGES. 

S  ISO  (Ky.)  Where  a  boy  under  16  had  his 
ankle  and  foot  mashed,  was  confined  to  his  bed 
for  a  month  and  a  half,  an  award  of  $2.(X)0  was 
not  excessive,  where  two  years  after  the  acci- 
dent the  foot  and  ankle  were  still  stiff.— Steams 
Coal  &  Lumber  Co.  v.  Tuggle,  161  S.  W.  1112. 

S  132  (Kv.)  In  an  action  for  injuries,  a  ver- 
dict allowing  plaintiff  $3,500  held  not  exces- 
sive.- Board  of  Council  of  City  of  Frankfort  v. 
Kirby,  161  S.  W.  1116. 

§  132  (Ky.)  An  allowance  of  $12,500  damag- 
es in  favor  of  a  carpenter  who  received  such 
severe  injuries  that  he  was  unable  to  do  any- 
thing and  was  a  physical  wreck  and  would  re- 
main so  until  death  is  not  excessive  where,  at 
the  time  of  the  injury,  he  was  a  strong,  vigorous 
young  man  of  28  years.— Louisville  &  N.  R.  Co. 
V.  Moore,  161  S.  W.  1129. 

{  132  (Mo.)  Verdict  of  $17,500  for  personal 
injuries  not  totally^  disabling  plaintiff  held  ex- 
cessive and  to  require  a  new  trial  unless  plain- 
tiff would  remit  all  in  excess  of  $10,00U.— Lyons 
y.  Metropolitan  St.  Ry.  Co.,  161  S.  W.  726. 

S  132  (Tex.Civ.App.)  Verdict  of  $8,500  to 
switchman  permanently  injured  in  hip,  ankle, 
elbow,  and  back  held  not  excessive. — Missouri, 
K.  &  T.  By.  Co.  of  Texas  v.  Leabo,  161  S.  W. 
382 

8  132  (Tex.Civ.App.)  A  verdict  of  S10,500  to 

.  a  brakeman,  earning  $100  a  month,  for  loss  of 

his  foot,  the  attendant  pain  and  mental  anguisli. 


the  diminution  of  bis  eaminir  capacity,  and  Us 
loss  of  time  and  medical  expenses  held  not 
excessive.— St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Martin,  161  S.  W.  406. 

J!  1 32  (Tex.Civ.App.)  An  award  of  $3,500 
damages  held  not  excessive.— Texas  Midland  B. 
B.  V.  Wiggins,  161  S.  W.  445. 

Vm.  PI.EADING.  EVIDENCE,  AND 

ASSESSMENT. 

(A)  Pleadlnv- 

g  141  (Mo App.)  The  petition  need  not  allege 
the  measure  of  damages,  for  that  is  a  matter  to 
be  regulated  by  the  court  in  the  instructions.- 
Weller  v.  Missouri  Lumber  &  Mining  Co.,  161 
S.  W.  853. 

i  158  (Mo.)  Where  petition  alleged  that  a  kid- 
ney was  crushed,  evidence  as  to  discovery  of 
blood  cells  in  urine  held  not  outside  the  issues. 
—Lyons  v.  Metropolitan  St  By.  Co.,  161  a  W. 
726. 

(B)  Brldenoe. 

{  166  (Tex.Ciy.App.)  Where  plaintiff's  bruises 
were  slight  and  he  was  apparently  well,  evi- 
dence as  to  a  very  slight  bruise  causing  can- 
cerous wound,  and  that  a  person  died  from  a 
pin  scratch,  was  not  admisdble.- St.  Louis 
Southwestern  Ry.  Co.  v.  Moore,  161  S.  W.  37a 

i  168  (Ky.)  In  a  twrsonal  injury  action  by  a 
servant,  testimony  that  while  unable  to  work 
he  had  to  do  what  little  he  could  to  keep  from 
sending  his  children  to  the  orphans'  home  is  in- 
competent.—Louisville  &  N.  B.  Go.  T.  Moore, 
161  8.  W.  1129. 

§  185  (Mo.)  Evidence  held  to  show  sufficiently 
that  the  condition  of  plaintiff's  kidney  was  caus- 
ed by  the  injuries  received  in  a  collision  with  a 
street  car. — Lyons  v.  Metropolitan  St  Ry.  Co- 
161  8.  W.  726. 

(C)  Proceedlnsn  for  Asseaament. 

1208  (Tex.av.App.)  Whether  pUintiflF  Vas 
rendered  unable  to  sleep  on  his  left  side  by 
reason  of  the  injury  so  as  to  be  entitled  to 
damages  on  that  nonnd  held  a  jury  question.- 
Trinity  &  B.  V.  R.  Co.  v.  BUckshear,  161  & 

g  208  (Tez.Ciy.App.)  Evidence  held  to  author- 
ize the  submission  to  the  jury  of  plaintiff's  loss 
of  future  earning  capacity. — Texas  Midland  R. 
B.  V.  Wiggins,  161  S.  W.  445. 

A  failure  to  prove  the  life  expectancy  of 
plaintiff  and  to  absolutely  establish  his  age 
iield  no  ground  for  refusal  to  submit  the  ques- 
tion of  his  loss  of  future  earning  capacity. — Id. 

{216  (Ky.)  An  instruction  on  the  measure 
of  damages  for  personal  injuries  held  erroneous 
for  the  use  of  words  "for  injuries  to  his  per- 
son" and  the  words  "permanent  injury  to  him 
lessening  his  power  to  earn  money,'  in  place  of 
the  expression  "diminution  of  hi8_power  to  earn 
money."— Nashville,  G.  &  St  L.  R.  Co.  v. 
Banks,  161  S.  W.  554. 

1221  (Tex.Giy.App.)  In  a  railroad  employe's 
action  for  personal  injuries  under  Employers' 
Liability  Act,  it  is  the  better  practice  to  have 
the  jury  find  whether  plaintifi  was  negligent, 
and,  if  so,  find  the  damages  sustained  by  him 
and  the  extent  his  dainaces  are  diminished  be- 
cause of  bis  own  negligence. — St  Louis,  B.  & 
M.  By.  Co.  y.  Vernon,  161  8.  W.  84. 

DAMS. 

See  Waters  and  Water  Courses,  i|  118,  126. 

DATE. 

See  Appeal  and  Error,  t  616L 

DEATH. 

See  Abatement  and  Revival,  I  64;  Appeal  and 
Error,  {  1092 ;  Commerce,  f  27 ;  Master  and 
Servant  ii  101,  102,  243,  276  278,  293; 
MuniciiMl  Gorporationa,  {  766;  Partnersbip, 
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I  246:  Pleading.  H  34,  345,  368;  Railroads, 
|l  282,  338,  351,  358,  369,  398:  Bobbery,  | 
30;  Street  Bailroads,  8  114;  Telegraphg  and 
Teiephonea,  g  38;  Trial,  (g  252,  258. 

n.  ACTIOirS    FOB    CAirSIHO   DEATH. 
(A)   RlKbt  Of  Action  and   Defensefi. 

{  9  (Mo.)  Rev.  St.  1909,  |  5425,  providing  tbat 
wben  a  person  dies  from  injury  througli  negli- 
gence of  person  running  locomotive,   etc.,   the 


owner  shall  pay  a  penalty  not  leas  than  $2,000 
nor  more  than  $10,000,  in  discretion  of  jury, 
held  constitutional. — Lueders  v.  St.  Louis  &  8. 


F.  R.  Co.,  161  S.  W.  1159. 
1 10  (Tenn.)  Section  9,  added  by  Act  AprU  5, 

1910,  c.  143,  g  2,  36  Stat.  291  (U.  S.  Comp.  St 
Supp.  1911,  p.  1325),  to  Act  April  22,  1908, 
known  as  Employers'  Liability  Act,  which  by 
section  1,  declared  a  railroad  liable  to  a  "person 
suCEering  injury"  while  employed  in  interstate 
commerce,  or,  in  case  of  his  death,  to  his  per- 
sonal representative,  preserves,  by  survival,  the 
canse  of  action  given  the  employ^,  and  has  no 
application  in  case  of  instantaneous  killing. — 
Carolina,  C.  &  O.  By.  t.  Shewalter,  161  S.  W. 
1136. 

g  18  (Tenn.)  To  authorize  recovery  for  the 
benefit  of  the  father  of  an  adult  son  instantly 
killed  while  employed  by  a  railroad  in  interstate 
commerce,  under  Act  April  22,  1908,  c.  149.  g  1, 
35  Stat.  65  (U.  S.  Comp.  St  Supp.  1911,  p. 
1322),  merely  declaring  the  company  liable  in 
damages,  it  must  be  shown  the  father  had  rea- 
sonable expectation  of  pecuniary  assistance  or 
support  from  deceased.— Carolina,  C.  &  O.  Ry. 
T.  Shewalter,  161  S.  W.  1136. 

g32  (Mo.App.)  A  widow  suing  for  the  negli- 
gent death  of  her  husband,  leaving  surviving 
children,  must  sue  for  herself  and  as  trustee 
for  the  children,  so  that  all  the  damages  may  be 
recovered  in  one  action.— Marques  v.  Koch,  161 
S.  W.  648. 

(D)  Pleadtav   and   Brideaee. 

g47  (Tez.Ciy.App.)  A  petition,  in  an  action 
by  a  surviving  widow  for  personal  injuries  to 
her  husband,  is  insuflScient  as  stating  a  cause  of 
action  for  wrongful  death,  under  Rev.  C!iv.  St 

1911,  art  4694,  when  it  did  not  allege  whether 
the  injuries  were  or  were  not  the  cause  of  the 
husband's  death.— Black  v.  Texas  &  P.  Ry.  Co., 
161  S.  W.  1077. 

g58  (Mo.App.)  The  rule  that  it  is  presumed 
that  a  decedent  was  not  guilty  of  contributory 
negligence,  where  no  one  saw  the  accident, 
would  not  apply  where  there  was  evidence  by 
eyewitnesses  tending  to  show  contributory  neg- 
ligence.—Battles  v.  United  Rys.  Co.  of  St  Louis, 
161  S.  W.  614. 

(E)  DaBtavea>  Forfeltvre,   or  Flae. 

g  9S  (Ky.)  The  measure  of  damages  is  such 
as  will  compensate  the  estate  of  decedent  for 
the  destruction  of  liis  earning  power,  in  view 
of  all  the  evidence  tearing  on  the  question. — 
Louisville  &  N.  R.  Co.  v.  Stewards  Adm'x, 
161  S.  W.  667. 

g  101  (Ky.)  In  an  action  under  the  federal 
Employer's  Liability  Act  for  negligent  death, 
the  jury  should  apportion  the  recovery,  if  any, 
between  the  beneficiaries. — Louisville  &  N.  K. 
Co.  T.  Stewart's  Adm'x,  161  S.  W.  667. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Marshaling  Assets  and  Secu- 
rities; Subrogation;  Witnesses,  g  143. 

DECEDENTS. 

See  Witnesses,  gg  143,  144. 

DECLARATION. 

See  Pleading. 


DECLARATIONS. 

See  Criminal  Law,  gg  413,  414;  Evidence,  g  271. 

DEDICATION. 

X.  KATTTBE  AlVD  BECfDISITES. 

g  35  (Tenn.)  If  the  tract  dedicated  as  a  street 
is  clearly  denned  as  by  a  map,  and  the  public 
use  is  practically  of  the  whole  tract  dedicated, 
it  is  presumed  that  an  act  accepting  a  part  of 
the  tract  dedicated  is  an  acceptance  of  the 
whole.— Doyle  v.  <3ity  of  Chattanooga,  161  S. 
W.  997. 

g37  (Tenn.)  The  acceptance  of  a  street  by  a 
municipality  may  be  implied  from  a  general  and 
long-continued  use  thereof  by  the  public  as  of 
right— Doyle  v.  City  of  Chattanooga,  161  S.  W. 

g37  (Tex.Civ.App.)  Where  streets  were  dedi- 
cated to  the  public,  the  use  of  them  by  the  pub- 
lic, and  the  removal  of  gravel  therefrom  by  the 
city  under  the  claim  that  they  were  a  public 
street,  is  sufficient  to  show  acceptance  of  the 
dedication,  even  though  the  streets  were  not  al- 
ways kept  in  condition  fit  for  travel.— City  of 
La  Grange  v.  Brown,  161  S.  W.  8. 

g  38  (Tenn.)  The  use  of  a  street  by  the  gen- 
eral public  may  operate  as  an  acceptance  there- 
of, as  to  make  the  dedication  irrevocable.— Doyle 
V.  City  of  Chattanooga,  161  S.  W.  997. 

H.  OPEBATIOM  Ain>  EFFECT. 

g63  (Tez.Cir.App.)  Mere  nonnser  or  delay  in 
the  improvement  of  a  street  so  that  parts  of  it 
became  practically  impassable  and  were  not  used 
by  travelers,  is  insufficient  to  establish  an  aban- 
donment by  the  city  of  that  portion  of  the  street 
where  it  was  a  part  of  the  general  street  system 
which  was  dedicated  in  laying  out  a  subdivision. 
—City  of  La  Grange  v.  Brown,  161  S.  W.  8. 

DEEDS. 

See  Acknowledgment,  g  4;  Adverse  Possession, 
gg  80,  103,  104,  114;  Appeal  and  Error,  g 
742 ;  Bailment ;  Brokers,  {  60 ;  Escrows ;  Es- 
toppel, g  36;  Evidence,  gg  420,  441;  Execu- 
tors and  Administrators,  gg  146,  397 ;  Guard- 
ian and  Ward ;  Insane  Persons,  g  66 ;  Mort- 
gages: Partition,  I  9;  Partnership,  g  141; 
Pleading,  g  8 ;  Railroads,  g  72 ;  Reformation 
of  Instruments,  gg  19,  23,  25,  36,  45;  Tax- 
ation, g  776;  Trespass  to  Try  Title,  I  6; 
Trial,  g  105;  Trusts,  j  31;  Vendor  and  Pur- 
chaser, gg  229,  231,  258. 

I.  BEQTTI8ITE8  AlVD  VAUDITT. 

(A)   Natnre  and  Bnsentiala  of  Coaveyanc- 
ea  In  General. 

g6  (Tex.Civ.App.)  Where  defendants  recover- 
ed land  possessed  by  plaintiff's  husband  and 
plaintiff  sought  to  defeat  the  effect  of  the  judg- 
ment by  claiming  the  land  as  her  own,  a  deM 
executed  by  the  husband  after  the  adverse  judg- 
ment is  wholly  ineffective,  even  though  he  claim- 
ed it  was  confirmatory  of  a  prior  verbal  gift; 
such  gift  being  of  no  effect — Childress  v.  Robin- 
son, 161  S.  W.  78. 

g8  (Tex.Civ.App.)  The  location  of  land  ac- 
quired  by  adverse  possession  within  Rev.  Civ. 
St  1911,  art  5676,  is  fixed  to  a  certain  extent, 
and  a  purchaser  from  the  possessor  must  take 
notice  of  that  fact  and  of  the  fact  that  he  ac- 
quires no  title  unless  he  purchases  the  land 
whose  location  is  so  fixed. — Mixon  v.  Wallis, 
161  S.  W.  907. 

g  17  (Ark.)  An  agreement  npon  the  part  of  a 
grantee  to  support  the  grantor  during  his  life- 
time is  a  sufficient  consideration  for  a  deed  con- 
veying land.— Pine  v.  Lasater,  161  S.  W.  1147. 

g  17  (Mo.)  Where  a  son,  on  receiving  a  deed 
of    his    parents'    farm    and    homestead,    orally 
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agreed  that  when  they  conld  not  care  for  tbem- 
sdves  he  would  assist  them,  and  after  the 
death  of  his  fother  cared  for  his  mother  ac- 
cording to  tiia  agreement,  there  was  a  sufficient 
consideration  for  the  deed.— Wing  t.  Havelilc, 
161  S.  W.  732. 

(II)  Form    and    Oontota    of    iBBtmmenta* 

{31  (Tei.Civ.App.)  A  deed  is  not  binding  up- 
on one  who  signs  it  but  who  is  not  named  in  the 
body  of  the  deed  as  one  of  the  grantors. — Le 
Blanc  y.  Jackson,  161  S.  W.  60. 

S  38  (Mo.)  A  deed  failing  to  describe  any 
laud  which  could  be  located  from  the  description 
was  void.— Schroeder  v.  Turpin,  161  S.  W.  716. 

$38  ^Mo.App.)  A  deed  which  did  not  contain 
a  sufiScient  description  of  the  land  conveyed  wa* 
invalid  on  its  face,  and  did  not  convey  any  title. 
—Barber  Asphalt  Paving  Co.  v.  Field,  161  S.  W. 
364. 

§  4 1  (Ky.)  Deed  referring  to  land  as  that  con- 
veyed to  the  grantor  held  to  convey  the  same 
land,  though  it  contained  different  calls  than  in 
the  grantor's  deed.— Bassett  v.  Lush,  161  S.  W. 
227. 

(D)  DeltTerr. 

1 50  (Ark.)  The  acknowledgment  and  filing  for 
record  of  a  deed  was  prima  facie  evidence  of  its 
delivery  to  the  grantee.— Felker  v.  Bice,  161  S. 
W.  162. 

{  61  (Ark.)  Deed,  ezecnted  by  father  to  daugh- 
ter in  consideration  of  support,  and  delivered  to 
a  bank  with  instructions  to  deliver  it  to  the 
daughter's  husband  after  father's  death,  held- to 
be  in  escrow  and,  having  been  delivered  to 
daughter's  husband  after  grantor's  death,  would 
not  be  canceled.— Fine  v.  Lasater,  161  S.  W. 
1147. 

Whether  the  delivery  of  a  deed  to  a  third 
party,  to  be  delivered  by  him  to  the  grantee  aft- 
er the  grantor's  death,  is  to  be  deemed  a  present 
delivery  is  a  question  of  fact,  depending  on  the 
conduct  and  intent  of  the  parties  to  the  transac- 
tion.—Id. 

For  the  delivery  of  a  deed  to  a  third  party,  to 
be  delivered  to  the  grantee  after  the  grantor's 
death,  to  constitute  a  present  delivery,  the  gran- 
tor must  deliver  it  for  the  grantee's  use,  and  in 
some  way  express  such  intent,  and  must  part 
both  with  the  possession  and  with  all  control  of 
the  deed. — Id. 

{ 67  (Mo.App.)  A  deed,  which  was  presump- 
tively not  delivered  so  as  to  become  operative  un- 
til after  the  date  of  its  acknowledgment,  did  not, 
when  delivered,  relate  back  to  its  date  or  to  the 
date  of  a  prior  executed  void  deed  between  the 
parties,  at  least  not  for  the  purpose  of  convey- 
ing title  as  of  those  dates  so  as  to  uphold  an  ac- 
tion on  a  special  tax  bill  against  the  grantee, 
who  did  not  otherwise  have  title  at  that  time. — 
Barber  Asphalt  Paving  Co.  v.  Field,  161  S.  W. 
364. 

(ES)   Valtdlty. 

i  69  (Aik.)  Under  Kirby's  Dig.  {  1122  pro- 
viding that,  before  the  county  court,  which  has 
exclusive  jurisdiction  to  decide  the  result  of  an 
election  upon  the  question  of  the  removal  of 
a  county  scat,  should  make  any  order  carrying 
such  result  into  effect  a  donor  of  a  new  loca- 
tion should  execute  a  sufficient  conveyance 
thereof  to  the  county  in  fee,  held,  that  deed  of 
a  donor  pending  an  appeal,  in  which  the  order 
of  the  county  court  was  reversed,  was  not  in- 
valid as  having  been  executed  by  mistake. — 
Schuman  v.  George,  161  S.  W.  1039. 

1 72  (Mo.)  A  deed  will  be  set  aside  when  ob- 
tained by  the  undue  influence  of  a  person  other 
than  the  grantee;  "undue  influence"  meaning 
any  influence,  however  exercised,  which  destroys 
free  agency,  and  substitutes  the  will  of  another 
for  that  of  the  person  in  whose  name  the  act 
brought  in  judgment  is  done. — Wing  v.  Havelik, 
161  8.  W.  732. 


( 78  (Tez.Civ.App.)  In  suit  to  set  aside  deed, 
evidence  held  to  authorize  submission  to  the  jair 
of  the  question  whether  the  grantor  was  mental- 
ly incompetent  to  make  the  conveyance  at  the 
time  he  executed  it — Brown  v.  Brenner,  161  S. 
W.  14. 

in.   OONSTBUCTIOir  AKD  OPEHA* 

TIOM. 

(A)   General   Knlea  of  CoMtractlom. 

i  93  (Mo.)  The  intention  of  the  parties  to  a 
deed  must  be  effectuated  if  not  in  contravention 
of  some  positive  rale  of  law.— Gatiett  r. 
Wiltse,  161  S.  W.  694. 

The  intention  of  the  parties  to  a  deed  must 
be  gathered  from,  its  four  cornere.— Id. 

{97  (Mo.)  The  habendum  clause  of  a  deed 
may  be  referred  to  for  the  removal  of  ambigu- 
ities and  even  to  control  and  modify  the  grant- 
ing clause  when  that  is  necessary  to  effectuate 
the  grantor's  plain  intent. — Garrett  v.  WUtaek 
161  S.  W.  694. 

(B)   Property  CoBvered. 

{Ill  (Tex.Civ.App.)  Where  by  the  rejection 
of  a  false  and  impossible  part  of  a  description 
which  is  repugnant  to  the  general  intention 
of  a  deed  a  perfect  description  will  remain, 
the  false  part  should  be  rejected  and  effect 
given  to  the  deed.— Griswold  v.  (Domer,  161  S. 
W.  423. 

(O)  Batates  and  Interest*  Created. 

^  120  (Mo.)  A  grantee,  though  the  grantor's 
heir,  cannot  take  more  than  the  grantor  has  to 
convey.— Boothe  v.  Cheek,  161  S.  W.  791. 

{  124  (Mo.)  A  deed  held  to  give  the  grantee 
an  estate  in  fee  simple. — Garrett  v.  Wiltse,  161 
S.  W.  604. 

At  common  law  the  word  "heirs"  was  nec- 
essary to  pass  an  estate  of  inheritance. — Id. 

The  words  "heirs"  in  a  conveyance  at  com- 
mon law  was  a  word  of  limitation  and  not  of 
purchase.— Id. 

To  construe  the  word  "heirs,"  when  nsed  in 
a  deed,  as  a  word  of  purchase  and  not  of  lim- 
itation, the  intent  not  to  use  the  word  in  its 
usual  legal  meaning  must  be  unequivocally 
shown.— Id. 

■  nr.   PI.EADIITO   AND   EVIDEKOE. 

{  194  (Mo.App.)  It  is  presumed  that  a  deed 
was  not  delivered  so  as  to  become  operative  un- 
til after  the  date  of  its  acknowledgment. — Bar- 
ber Asphalt  Paving  Co.  v.  Field,  161  S.  W.  364. 

{ 21 1  (Mo.)  Evidence  held  sufficient  to  show 
that  at  the  time  of  execution  of  a  deed  the  gran- 
tor was  of  sound  mind. — Wing  v.  Havelik,  161 
S.  W.  732. 

Evidence  held  not  to  show  any  undue  influ- 
ence on  the  part  of  the  grantee  or  his  wife. — Id. 

Evidence,  in  an  action  to  set  aside  a  deed 
from  parents  to  a  son,  held  insufficient  to  show 
that  the  will  of  the  father  was  overcome  by 
that  of  the  mother,  who  was  of  unsound  mind. 
-Id. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  {  138. 

DELAY. 

See  Telegraphs  and  Telephones,  ({  88,  06,  7i. 

DELEGATION  OF  POWER. 

See  Licenses,  {  6;  Taxation,  {  29. 

DELIVERY. 

See  Deeds,  g;  59-67;  Sales,  |  181;  Telegraph! 
and  Telephones^  {{  37,  38. 
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DEMAND. 

S««  Bills  and  Notes,  8  897. 

DEMURRER. 

See  Pleading,  H  192-228.  4S8. 

DEPOSITIONS. 

See  Appeal  and  Brror,  |  659;  Habeas  Corpns, 
I  113. 

183  (Ark.)  The  refnsal  of  a  witness  to  an- 
swer questions  not  shown  to  be  material  was  not 
groand  for  suppressing  the  deposition. — Fancher 
v.  Kenner,  161  S.  W.  166. 

I  107  (Tez.Oir.App.)  Objections  that  answen 
to  questions  in  a  deposition  are  not  responsive 
must  be  taken  before  announcement  of  ready 
for  trial.—!:.  B.  &  D.  G.  Eolp  v.  Bnuser,  1». 
S.  W.  899. 

DEPOSITS. 

See  Banks  and  Banking,  §  164. 

DESCENT  AND  DISTRIBUTION. 

See  Adverse  Possession,  {$  SI,  79;  Equity,  | 
59;  Estoppel,  S  98:  Executors  and  Adminis- 
trators; Homestead,  {|  135,  146;  Taxation, 
IS  867,  893;  Wills. 

III.  BIGHTS  AKD  I.IABn.ITn!S  OF 
HEIBS  AHD  DIBTBXBXrTEEB. 

(C)   Debt*  of  InteatKte  »nd  Inenmbrsnsea 
om  Property. 

i  128  (Mo.)  While  a  husband  at  common  law 
was  liable  on  his  warranty  in  a  deed  made  by 
him  and  his  wife  conveying  her  land,  an  heir 
of  the  husband  is  not  liable  on  the  covenant 
of  warranty  by  reason  of  advancements.— Armor 
v.  Prey,  161  S.  W.  829. 

S  130  (Mo.)  Under  the  express  provisions  of 
the  statute  of  descents  and  distributions  (Rev. 
St.  1909,  {  332),  the  heir  takes  subject  to  the 
payment  of  the  ancestor's  debts,  and  the  cred- 
itor's claim  is  somewhat  in  the  nature  of  a  lien. 
—Armor  v.  Lewis,  161  S.  W.  261. 

DESCRIPTION. 

See  Deeds,  ^  38. 

DEVISES. 

See  Wills. 

DIRECTING  VERDICT. 

See  Criminal  Law,  {  768;  Trial,  I  178. 

DIRECTORS. 

See  Banks  and  Banking,  §1  54,  263:  Corpora- 
tions, S{  810,  313. 

DISABILITIES. 

See  Negligence,  |  86. 

DISCHARGE. 

See  Master  and  Servant,  H  2<Mll;  Principal 
and  Surety,  K  104,  108;  Belease. 

DISCOVERED  PERIL 

See  Master  and  Servant,  |  296;  Negligence,  i 
119;  Railroads,  |  33a 

DISCRETION  OF  COURT. 

See  Aj^peal  and  Error,  iS  653,  957-979,  1092; 
Continuance,  {  33 ;  Criminal  Law,  |S  676, 
1160-1153 ;  Jury,  {  75 :  Justices  of  the  Peace, 
{  168:  New  Trial,  |  ^;  Trial,  |  106;  Venue, 
!i  42,  72. 


DISCRIMINATION. 

See  Telegraphs  and  Telephones,  {(  26,  84. 

DISEASE. 

See  Pleading,  |  84. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  {{  334,  861,  396,  500, 
635,  773,  781;  Criminal  Law,  8  1106;  Di- 
vorce, I  146;  Justices  of  the  Peace,  §§  169, 
164,  166;  Limitation  of  Actions,  {  130;  New 
Trial,  i  167;  Quieting  Title,  |  34. 

n.   IHVOLVHTAKT. 

{60  (Mo.App.)  Where  plaintiff,  after  the 
striking  of  his  amended  petition  for  departure 
from  the  original  petition,  failed  to  prosecute 
the  suit,  and  such  failure  was  not  induced  by 
the  striking  of  such  petition,  the  court  properly 
dismissed  the  cause. — ^Poncot  y.  St.  Louis,  I.  M. 
&  S.  By.  Co.,  161  S.  W.  1190. 

DISORDERLY  HOUSE. 

See  Perjury,  i  11;  Prostitution,  H  1>  4. 

DISSOLUTION. 

See  Corporations,  |  601 ;  Injunction,  {{  168, 188. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Contempt,  I  10:  Criminal  Law,  706-780; 
Payment,  H  87,  89;  Witnesses,  H  193,  887. 

I S  (Ark.)  One  acting  as  a  deputy  prosecut- 
ing attorney  under  the  district  prosecuting  at- 
torney, whose  appointment  was  not  in  writing 
and  was  not  approved  by  the  circuit  court,  was 
not  a  de  jure  but  a  de  facto  officer  not  entitied 
to  collect  the  fees  of  the  office.— WilUford  v. 
Eason,  161  S.  W.  498. 

DISTRICTS. 

See  Drains;  Highways,  |  161;  Levees,  {{  2-84. 

DIVORCE. 

See  Oonbracts,  |  111. 

IV.  JUBIBDIOTION.   PROOEEDHTOS, 
AMD  KEtXET. 

(C7)  PIe»dlnar. 

{  104  (Mo.App.)  In  an  action  for  divorce,  an 
amendment  of  the  petition,  after  submission  of 
the  case  at  the  suggestion  of  the  court,  so  as  to 
withdraw  a  charge  of  adultery  which  had  not 
been  sustained  and  make  a  charge  of  indignities 
more  specific,  held  properly  allowed  as  merely 
conforming  the  petition  to  the  proof.— Bea  v. 
Bea,  161  S.  W.  278. 

i  105  (Mo.App.)  Where  a  petition  for  divorce 
was  properly  sworn  to  originally.  It  was  not  es- 
sential that  it  be  reverified  after  an  amendment 
to  conform  to  the  proot— Bea  v.  Bea,  161  S.  W. 
278. 

(B)  DUmlaaal,  Trial  or  Hesrlmc,  «nd  Re-nr 
Trial. 

{  146  (Mo.App.)  In  an  action  for  divorce,  an 
amendment  of  the  petition,  after  submission  to 
conform  the  petition  to  the  proof  as  to  a  charge 
of  indignities  contained  in  the  petition  and  to 
eliminate  a  charge  of  adultery,  held  not  to  en- 
title defendant  to  introduce  further  evidence.— 
Bea  v.  Bea,  161  S.  W.  278. 

(F)  Jndvntent  or  Deereo. 

S  167  (Mo.App.)  Bev.  St.  1909,  (  2381,  does 
not  prohibit  a  suit  to  set  aside  a  judgment  of  di- 
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vorce  on  the  ground  of  fraud  In  its  piocnre- 
mpDt.— McDonald  v.  McDonald,  161  S.  W.  860. 

Where  a  bnsband  obtained  from  bis  wife  a 
waiver  of  sanuuons  and  an  agreement  that  the 
cause  might  be  submitted  for  trial,  she  relying 
on  his  representation  that  she  should  receive 
notice  of  the  trial,  a  decree  obtained  by  him 
without  notice  was  procured  by  fraud  and  prop- 
erly set  aside  at  the  suit  of  the  wife.— Id. 

A  decree  obtained  pursuant  to  an  agreement 
will  be  set  aside.— Id. 

A  divorce  held  properly  set  aside  at  the  suit 
of  the  wife  as  obtained  under  a  collusive  agree- 
ment.— Id. 

Where  a  husband  procured  a  divorce  without 
contest,  only  by  consent  of  bis  wife,  such  con- 
sent being  fraudulently  obtained,  the  fact  that 
the  wife,  after  learning  of  the  decree,  executed 
deeds  describing  herself  as  a  single  woman, 
was  no  obstacle  to  setting  aside  the  divorce  on 
her  application, — Id. 

(G)  Appeal. 

S  181  (Mo.App.)  Under  Rev.  St.  1909,  {  2380, 
providing  for  writs  of  error  in  divorce  proceed- 
ings, a  writ  of  error  must  be  sued  out  within 
60  days  after  the  judgment  is  rendered. — Mc- 
Neill V.  McNeill,  161  S.  W.  858. 

I  184  (Mo.App.)  While  findings  of  the  trial 
court  in  an  action  for  divorce  are  not  binding 
on  appeal,  they  will  nevertheless  be  given  per- 
suasive influence  and  deferred  to  by  the  appel- 
late court- Rea  v.  Rea,  161  S.  W.  278. 

DOCKETS. 

See  Trial,  t  11. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Criminal  Law,  %  444. 

DOING  BUSINESS. 

See  Corporations,  |  642. 

DOMICILE. 

See  Hosband  and  Wife,  ^  283;  Venue,  |  21. 

DRAINS. 

See  Appeal  and  Error,  {  6S9;  Injunction,  { 
128;  Municipal  Corporations,  |f  417,  459- 
470,  784,  791. 

X.  ESTABIiISHMEITT   AKD  MAIN- 
TEITANOE. 

i  17  (Ark.)  Under  Sp.  Acts  1911,  p.  218,  f  2, 
providing  that  the  directors  of  a  drainage  dis- 
trict may  employ  such  officers  and  agents  as 
they  deem  necessary,  the  b<Mird  can  employ  a 
construction  engineer  without  appointing  him 
chief  engineer.— Keene  t.  Trice,  161  S.  W.  499. 

{  17  (Ark.)  Under  Acts  1909,  p.  842,  g  16, 
the  commissioners  of  a  drainage  district  are  not 
liable  for  injuries  to  property  caused  by  negli- 
gence in  the  construction  of  a  drainage  ditch.— 
Wood  V.  Drainage  Dist  No.  2  of  Conway  Coun- 
ty, 161  S.  W.  1057. 

{ 36  (Ark.)  An  appeal  from  an  order  of  the 
county  court  establishing  a  drainage  district 
must  be  granted  by  the  court  and  not  by  the 
clerk,  and  the  order  fixing  the  amount  of  the 
bond,  which  is  equivalent  to  granting  the  ap- 
peal, must  be  entered  at  the  term  when  the 
final  order  establishing  the  district  is  made. — 
Drainage  Dist.  No.  1,  of  Cross  County  v.  Bolfe, 
161  S.  W.  1034. 

The  failure  to  move  the  circuit  court  to  dis- 
miss an  appeal  from  the  county  court  establish- 
ing a  drainage  district,  on  the  ground  that  the 
statutory  requirements  essential  to  perfecting 
an  appeal  were  not  taken,  does  not  operate  as 


a  waiver  of  the  defect  of  the  Jurisdiction  of  the 
circuit  court,  where  there  is  an  entire  absence 
of  any  thing  in  the  record  showing  an  appeal 
from  the  county  court — Id. 

The  circuit  court  on  appeal  from  an  order  or 
the  connl7  court  establishing  a  drainage  dis- 
trict may,  while  the  case  is  pending  before  it, 
allow  the  bringing  up  from  the  county  court  of 
an  amendment  so  as  to  show  the  allowance  of 
an  appeal. — Id. 

Where  the  Supreme  Court  reversed  a  judg- 
ment of  the  circuit  court  reversing  an  order 
of  the  county  court  establishing  a  drainage  dis- 
trict, on  the  ground  that  there  was  no  valid 
appeal  to  the  circuit  court  and  remanded  the 
case  for  further  proceedings,  the  circuit  court 
could  allow  the  record  of  the  county  court  to 
be  amended  so  as  to  show  the  facts  conferrins 
jurisdiction. — Id. 

1 57  (Ark.)  Under  Acta  1909,  pp.  835.  837,  f{ 
7,  8,  drainage  districts  held  not  liable  for  dam- 
ages  to  land  caused  by  negligence  in  the  con- 
struction of  a  drainage  ditch. — Wood  v.  Drain- 
age Dist  No.  2  of  Conway  Coun^,  161  S.  W. 
1057. 

Persons  contracting  with  a  drainage  district 
for  the  construction  of  a  ditch  are  liable  for 
injuries  to  property  caused  by  negligent  con- 
struction under  the  plan  adopted  and  the  con- 
tract with  the  drainage  commissioners. — Id. 

In  an  action  for  injuries  to  property  claimed 
to  have  been  caused  by  water  seeping  from  a 
drainage  ditch  which  was  being  constructed, 
complaint  which  merely  showed  that  water  was 
allowed  to  stand  in  the  ditch  during  construc- 
tion held  insufScient  to  show  negligence. — ^Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGS. 

See  Abortion,  |  6. 

DRUNKARDS. 

See  Oiminal  Law,  {  53;  Negligence,  S  8. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  H  301-316. 

DUPLICITY. 

See  Indictment  and  Information,  {  12S. 

DURESS. 

See  Payment,  {  87. 

DYING  DECLARATIONS. 

See  Homicide,  ^  203. 

EJECTION. 

See  Carriers,  {{  853,  366. 

EJECTMENT. 

See  Appeal  and  Error,  {  193 ;  Judgment,  |  237; 
Limitation  of  Actions,  {  105;  Tenancy  in 
Common,  {  16 ;  Trespass  to  Try  Title. 

I.  BIGHT  OF  ACTION  AMS  DE- 
FENSES. 

i  16  (Mo.)  Under  Rev.  St  1909,  {«  2382, 2385, 
prior  possession  by  plaintiCt  held  not  a  prerequi- 
site to  the  action.— FitspatrJck  t.  Garver,  161 
S.  W.  714. 

§  18  (Mo.)  Under  Rev.  St  1909,  H  2382,2385. 
ouster  by  defendant  held  not  a  prerequisite  to 
the  right  to  maintain  ejectment — Fitzpatrick  t. 
Garver,  161  S.  W.  714. 

m.  piiEADnro  and  evidence. 

g65  (Ark.)  Under  Eirby's  Dig.  |  2742.  com- 
plaint in  ejectment  held  insufficient  because  it 
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faUed  to  show  title  in  plaintiffia  by  descent,  par- 
chase,  or  operation  of  law,  or  show  by  what 
right  they  claimed. — McAlister  t.  Harness,  161 
S.  W.  185. 

I  65  (Mo.)  Under  Rev.  St  1909,  ii  1794, 2387. 
2388,  a  petition  in  ejectment  held  sufficient  as 
against  an  objection  that  it  failed  to  state  that 
plaintiS  was  entitled  to  ijossession  on  the  very 
day  suit  was  filed.— Fitspatrick  v.  Gkirver,  161 
S.  W.  714. 

1 66  (Mo.)  Under  Bev.  St  1909,  H  1704, 
2387,  2388,  a  petition  in  ejectment  held  suffi- 
cient as  against  an  objection  that  it  failed  to 
show  that  defendants  were  then  unlawfully 
withholding  possession.— Fitzpatrick  v.  Garver, 
161  S.  W.  714. 

1 69  (Mo.)  Under  the  express  provisions  of 
Rev.  St  1909,  {  1806,  held  that  defendant  in 
ejectment  had  the  right  to  onite  in  his  answer 
a  general  and  specific  denial  with  a  statement 
of  any  new  matter  constituting  a  defense  and 
connterclaim.— Hynds  v.  Hynds,  161  S.  W.  812. 

{  86  (Mo.)  Defendant  who  undertook  to  show 
that  widow  and  administrator  of  the  ancestor 
under  whom  all  claimed  had  settled  with  all 
the  heirs  except  himself,  that  she  had  promised 
bim  the  land,  bought  with  estate  funds,  as  his 
share,  and  that  the  land  in  question  did  not 
exceed  the  value  of  his  own  share,  held  to  have 
the  burden  of  establishing  such  claim. — Hynds 
V.  Hynds,  161  S.  W.  815. 

i  95  (Mo.)  In  ejectment  where  the  rights  of 
the  parties  rested  upon  a  resulting  trust  creat- 
ed by  the  acts  of  the  administrator  of  their 
ancestor,  evidence  held  to  sustain  defendant's 
claim  that  a  settlement  had  been  made  with 
all  the  other  beneficiaries  except  himself.— 
Hynds  V.  Hynds,  161  S.  W.  812. 

V.  DAMAGES,   MESinB   PROFITS,   JUL. 
FBOVXMENTS,  AlTD  TAXES. 

i  135  (Mo.)  While  ordinarily  'rents  are  recov- 
erable in  ejectment,  no  rent  can  be  recovered 
in  ejectment  by  tenants  in  common  where  their 
interest  was  subject  to  defendant's  claim  for  an 
allowance  for  improvements,  and  the  evidence 
failed  to  disclose  for  what  the  land  would  rent 
without  the  improvements. — Armor  v.  £^ey, 
161  S.  W.  829. 

ELECTION. 

See  Criminal  Law,  |  678. 

ELECTION  OF  REMEDIES. 

See  Appeal  and  Error,  S  1039;  Pleading,  i 
369;   Sales,  {  425. 

ELECTIONS. 

See  Counties,  |  84;  Intoxicating  Liiguors,  I 
36;  Schools  and  School  Districts,  §|  97-107; 
Weapons. 

XV.  QXTALIFIOATIOirS  OF  VOTERS. 

{ 60  (Ky.)  Const  {  165,  held  to  authorize 
Act  March  12,  1912  (Laws  1912,  c.  47),  provid- 
ing that  women  may  vote  on  all  school  meas- 
nres  and  questions  submitted  to  a  vote  of  the 
people.— Stuessy  v.  City  of  Louisville,  161  S.  W. 
664. 

1 65  (Ey.)  An  election  in  the  city  of  Louis- 
ville on  a  tax  measure  held  a  school  district 
election,  within  Const  §  155,  conferring  on 
the  General  Assembly  the  sole  right  to  regulate 
such  elections.— Stuessy  v.  City  of  Louisville, 
161  S.  W.  564. 

A  proposition  to  issue  bonds  of  a  school  dis- 
trict for  the  improvement  of  the  schools  of  the 
district  was  a  school  measure  or  question,  with- 
in Act  March  12,  1912  (Laws  1912,  c.  47),  pro- 
viding that  women  may  vote  for  scnool  trustees 
and  on  all  school  measures  and  questions. — Id. 


ELECTRICITY. 

See  Appeal  and  Error,   g  781. 

I  I  (Mo.)  Repeal  of  Rev.  St  1909,  »  9568, 
9569,  9570,  authorizing  the  city  of  St  Louis  to 
fix  service  rates  of  public  utilities,  by  Acts 
1913,  p.  651,  {  139,  vesting  such  power  in  the 
Public  Service  Commission,  nullified  St.  Louis 
city  ordinance  Mo.  24196,  approved  February 
24,  1909,  prescribing  a  maximum  electric  rate, 
and  regulating  the  furnishing  of  electricity  for 
light  and  power. — Union  Electric  Light  &  Power 
Co.  V.  City  of  St  Louis,  161  S.  W.  1166. 

{  16  (Mo.)  An  electric  light  and  power  com- 
pany held  not  liable  for  injury  to  a  spectator 
caused  by  the  falling  of  a  pole  by  reason  of  a 
crowd  pressing  against  the  cable. — Meehan  v. 
Union  Electric  Light  &  Power  Co.,  161  S.  W. 
825 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  g{  266-686. 

I.   NATTTRE,  EXTENT.  AND  DELEGA- 
TION  OF  POWER. 

{  2  (Ky.)  That  a  comer  lot  has  been  assessed 
$1  per  front  foot  on  one  street  for  the  construc- 
tion of  a  sewer  thereon  will  not  render  invalid, 
as  a  taking  of  private  property  without  just 
compensation  in  violation  ot  Const.  {  242,  an 
assessment  for  a  sewer  constructed  upon  the 
other  street — (Sesser  v.  McLane,  161  S.  W. 
1118. 

n.  OOBIPENSATION. 

(A)  IfecesaltT  and  SafllolencT  Im  OemerAl. 

K  79,  80  (Mo.)  Plaintiffs  held  estopped  to  re- 
cover compensation.— Quinn  v.  St  Louis  &  S. 
F.  R.  Co.,  161  S.  W.  820. 

(B)  Taklngr      or      Inlnrlnar      Propertr      as 

Ground  for  Compenaatton. 

i  1 19  (Mo.)  Where  a  city  acquires  title  to  a 
street  by  limitations,  and  a  railroad  company, 
with  the  city's  consent,  appropriates  such  street 
for  its  tracks,  the  former  owner  of  the  street 
cannot  recover  compensation  from  the  railroad 
company  for  such  appropriation. — Quinn  v.  St. 
Louis  &  S.  P.  R.  Co.,  161  S.  W.  820. 

m.  PROCEEDINGS   TO   TAKE   PROP- 
ERTT  AND  ASSESS   COM- 
PENSATION. 

I  172  (Tex.Civ.App.)  A  county  court  has  ju- 
risdiction in  matters  of  eminent  domain,  such 
jurisdiction  not  being  taken  away  by  Acts  32d 
Leg.  c.  24.— Balch  v.  San  Antonio,  F.  &  N.  R. 
Co..  161  S.  W.  1091. 

IV.  REMEDIES   OF  OWNERS   OF 
PROPERTY. 

1 206  (Mo.)  Where,  in  an  action  against  a 
railroad  company  by  the  former  owner  of  the 
land  of  a  street  which  the  company  had  appro- 
priated with  the  city's  consent,  the  defendant 
relied  upon  title  in  the  city  by  prescription,  ev- 
idence  of  invalid  condemnation  proceedings  un- 
der which  the  street  was  originally  taken  by 
the  city,  was  admissible  as  evidence  of  color  of 
title  and  to  fix  the  boundary  line.— Quinn  v. 
St  Louis  &  S.  F.  B.  Co.,  161  S.  W.  820. 

Where  defendant  relied  upon  prescriptive  ti- 
tle in  the  city  and  estoppel,  a  petition  signed 
by  plaintiff  and  others,  requesting  that  the  city 
permit  the  railroad  company  to  use  the  street, 
and  the  ordinance  enacted  pursuant  thereto, 
were  admissible  in  evidence. — Id. 

V.  TITLE   OR  RIGHTS  ACQ1TIRED. 

{317  Crex.Civ.App.)  A  county,  by  condemning 
land  for  a  public  highway,  only  acquires  an 
easement  therein;  the  fee  remaining  in  the 
original  owner.— International  &  G.  N.  R.  Co. 
V.  Boles,  161  S.  W.  014. 
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EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  {  1039 ;  Commerce,  { 
27;  Damages,  {  221;  Death,  If  10,  101; 
Master  and  Servant,  |{  86,  250%,  266,  276, 
278;  Negligence,  |  101;  Pleading,  i  369; 
Stetutea,  {  221. 

EMPLOYES. 

See  BCaster  and  Servant 

EQUITY. 

See  Ai>peal  and  Error,  Si  894,  1178;  Cancel- 
lation of  Instruments;  ConTendon;  Corpora- 
tions, $  279;  Injunction;  Marshaling  Assets 
and  Securities;  Partition;  Quieting  Title; 
Reformation  of  Instruments;  Set-OtF  and 
Counterclaim;  Specific  Performance;  Subro- 
gation; Trial,  {  11;  Trusts. 

Equitable  estoppel,  see  Estoppel,  |{  62-119. 

Z.  jmEUSDIOTION,  PBINOIPI.E8,  AXD 

MAXTWg. 

(O)  Prlnolplea  mnd  Maxima  ot  Ba«ltr« 

1 59  (Mo.)  Where  children  after  their  ma- 
jority acquiesced  for  a  long  time  in  some  do- 
mestic arrangement,  whereby  each  received 
from  their  father's  estate  an  amount  nearly 
eqoal  to  the  share  that  each  was  apparently 
entitled  to,  the  maxim  "Egualityis  equity"  ap- 
plied.—Hynds  V.  Hynds,  161  S.  W.  812. 

i  65  (Mo.)  Where  plaintiff  in  a  suit  to  re- 
sand  an  ezcliange  of  property  was  defrauded, 
he  was  not  barred  from  relief  in  equity  on  the 
theory  that  his  hands  were  unclean  because  he 
overvalued  his  property  in  the  exchange. — 
Schroeder  t.  Turpin,  161  S.  W.  716. 

XV.  PIiEABING. 
iB)  Denmrrer,    Bxeeptionai    and    Motions. 

1 24 1  (Tenn.)  Every  reasonable  presumption 
should  be  exercised  in  favor  of  a  bill  when  as- 
sailed by  demurrer. — ^Adams  v.  Chattanooga  Co., 
161  S.  W.  1131. 

X.  DEOKEE  AWD  EITFOBOEMENT 
THEKEOF. 

1418  (Ark.)  Where  defendant  filed  his  an- 
swer on  September  9th,  and  on  October  12th 
was  given  ten  days  from  that  date  in  which  to 
file  an  amended  answer  by  an  order  which  pro- 
vided that  certain  evidence  be  taken  on  Novem- 
ber 27th,  but  defendant  did  not  file  an  amended 
answer,  nor  appear  in  court  on  November  27th, 
he  cannot  claim  that  the  decree  then  rendered 
was  prematurely  entered. — Felker  r.  Rice,  161  S. 
W.  162. 

S  430  (Ark.)  After  the  expiration  of  the  term 
at  which  a  decree  is  rendered,  the  court  can 
only  set  It  aside  upon  application  under  the 
statute  for  a  specified  cause,  or  by  bill  of  re- 
view under  the  chancery  practice.— Felker  v. 
Rice,  161  S.  W.  162. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error;  Criminal  Law,  H  1017- 
1186. 

ESCAPE. 

{  10  (Ma)  Evidence,  in  a  prosecution  for  as- 
sisting one  to  escai>e  with  knowledge  that  be 
had  stolen  a  horse,  held  not  to  sustain  a  con- 
viction.—State  V.  Christian,  161  S.   W.  736. 

The  burden  was  on  the  state  to  show  that  the 
person  who  had  stolen  the  horse  was  in  fact 
trying  to  escape. — Id. 

ESCROWS. 

{ 8  (Ark.;  Grantor  depositing  deed  with  a 
bank  to  be  delivered  to  trustees  of  a  church  on 
thdr  payment  of  a  mortgage  debt,  and  receiv- 
ing payments  thereon,  held  not  entitled  to  with- 
draw the  deed  without  giving  the  trustees  an 


opportunity  to  comply  with  the  conditions  «a 
to  delivery.— Brown  v.  AHbright,  161  S.  W. 
1036. 

ESTATES. 

See  Deeds,  gg  120.  124  -Descent  and  Distribu- 
tion ;  Estoppel,  |  98 ;  Executors  and  Adminia- 
trators;  Landlord  and  Tenant;  Life  Estates; 
Partnership,  {  246;  Remainders;  Tenancy  in 
Common ;  Trusts,  |  147 ;  Wills. 

ESTOPPEL 

See  Appeal  and  Error,  |  1086;  Corporations, 
i  659 ;  Eminent  Domain,  8|  79.  80 ;  Exchange 
of  Property,  §  3:  Insurance,  g  367;  Justices 
of  the  Peace,  {  36;  Landlord  and  Tenant,  f 
61:  Municipal  Corporations,  {  487;  Partition, 
g  44;  Principal  and  Surety,  ^  46;  Reforma- 
tion of  Instruments,  g  23. 

H.  BT  DEED. 

(B)  Eat»tea  mnd  Riarlita   SabaeanaBtlr  Ae- 
anired. 

g  35  (Ark.)  Where  land  was  voluntarily  con- 
veyed to  a  county  for  county  seat  purposes,  ti- 
tle to  the  property  subsequently  acquired  by 
the  grantors  inured  to  the  benefit  of  the  coun- 
ty.—Schuman  V.  George,  161  S.  W.  1039. 

g  37  (Tez.Civ.App.)  A  chattel  mortgage  upon 
property  not  in  existence  may  become  operative 
if  the  property  covered  subsequently  comes  into 
the  possession  of  the  mortgagor,  on  the  equita- 
ble principle  of  estoppel  rather  than  on  the 
principle  that  the  execution  of  the  mortgage 
then  creates  a  valid  lien  upon  the  thing  mort- 
gaged.—Ivy  V.  Pugh,  161  S.  W.  939. 

m.  EQinTABI.E  ESTOPPEXi. 

(A)  Nature  and  Blaaentlala  Id  General. 

{ 52  ^enn.)  One  claiming  Ae  benefit  of  an 
estoppel  must  have  proceeded  with  the  utmost 
good  faith.— Fourth  Nat.  Bank  v.  Nashville^  C. 
4  St  L.  By.  Co.,  161  S.  W.  1144. 

i  54  (Tenn.)  One  relying  on  an  estoppel  most 
have  exercised  such  reasonable  diligence  as  the 
circumstances  of  the  case  reqnire.--Fourth  Nat 
Bank  v.  Nashville,  C.  &  St  L.  Ry.  Ca,  161  & 
W.  1144. 

Where  both  parties  have  the  same  means  of 
ascertaining  the  truth,  no  estoppel  can  exist — 
Id. 

One  who  conducts  himself  with  a  careless  in- 
difference to  means  of  information  reasonably  at 
hand  or  ignores  highly  suspicious  circumstances 
which  should  warn  him  of  danger  or  loss  cannot 
invoke  the  doctrine  of  estoppel.— Id. 

g  56  (Tenn.)  If  a  ground  of  estoppel  is  baaed 
on  negligence,  the  negligence  must  have  been  the 
proximate  cause  of  the  conduct  of  the  complain- 
ing party.— Fourth  Nat  Bank  v.  Nashville,  O. 
&  St  L.  By.  Co.,  161  &  W.  1144. 

(C)  Peraoma  ASeeted. 

g98  nfo.)  Where  plaintiffs  had  an  estate  in 
remainder  under  the  will  of  their  grandfather, 
thejr  were  not  estopped  from  claiming  the  re- 
nuunder  because  their  parents,  who  were  the 
life  tenants,  sold  the  property  and  received  the 
proceeds,  for  they  did  not  take  under  the  life 
tenants,  but  directly  from  the  original  owner.— 
Armor  v.  Fpey,  161  8.  W.  829. 

(E)   FleadlnK,    Evidence,    Trial,    aaA    R*. 
▼lew. 

S  r07  (Tez.Civ.App.)  In  an  action  for  the 
price  of  lumber,  plaintiff  could  not  insist  that 
defendant  by  asking  damages  for  the  breach  of 
the  contract  was  estopped  to  disaffirm  the  con- 
tract, where  plaintiff  based  the  claim  of  estop- 
pel only  on  defendant's  examination  and  accept- 
ance of  the  lumber. — Continental  Lomber  & 
Tie  Co.  V.  MiUer,  161  S.  W.  927. 

g  1 07  (Tez.Civ.App.)  Where  only  pleading 
was  verified  account,  instruction  antnorising 
recovery,  if  defendant  had  led  plaintiff  to  be- 
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lieve  that  purchaser  of  goods  -was  Its  agent, 
held  erroneous,   as  estoDpel   must  be  specially 

E leaded. — Youn?  Men's  Christian  Ass'n  of  Dal- 
18  V.  Schow  Bros.,  161  S.  W.  931. 
i  1 1 2  (Mo.App.)  A  plea  of  estoppel,  to  be  suf- 
ficient, must  plead  the  facts  and  elements  of  an 
estoppel,  one  of  which  is  that  the  party  invok- 
ing the  estoppel  was  in  some  manner  prejudic- 
ed thereby. — GiUen  v.  New  York  Life  Ins.  Co., 
161  S.  W.  667. 

1 1 17  (Ark.)  Declarations  of  the  prospective 
seller  of  an  automobile  to  a  newspaper  com- 
pany, offering  it  as  a  prize,  that  the  winner 
would  get  the  car,  and  as  to  streamers  on  the 
car  to  that  effect  and  as  to  its  standing  in 
front  of  the  newspaper  office,  held  admissible 
against  his  claim  of  ownership  as  against  the 
winning  contestant. — Jones  v.  Burks,  161  S. 
W.  177. 

{119  (Ark.)  Whether  a  defendant,  who  was 
represented  to  have  sold  an  automobile  to  the 
newspaper  which  offered  It  as  a  prize,  had 
estopped  himself  from  claiming  it,  held  for  the 
jury.^Jones  t.  Burks,  161  S.  W.  177. 

EVIDENCE. 

See  Abortion,  f  6;  Account  Stated.  |  19; 
Adverse  Possession,  §§  14,  85,  95,  104,  112, 
114,  115;  Appeal  and  Error,  {J  1'^,  197,  231, 
260,  4»9,  &§§,  695,  697,  742,  837,  842,  843, 
854,  894,  901-934,  989-1012,  10S2.  1033. 
1050-1056;  Arson;  Assault  and  Battery,  | 
35;  Attachment,  f  308;  Banks  and  Dank- 
ing,  {  246;  Bigamy;  Bills  and  Notes,  {§  497, 
499,  520;  Bonnaaries,  5  37;  Broters,  §§  S5, 
^C ;  Burglary,  §§  41,  42 ;  Carriers,  §§  09,  132, 
134,  246,  316-318,  320,  366 ;  Compromise  and 
Settlement,  §  23 ;  Conspiracy,  S  19 ;  Constita- 
tional  Law,  §  48;  Contracts,  §§  99,  175,  346; 
Corporations,  §§  121,  361,  432,  519;  Crimi- 
nal Law,  §§  308-564,  656,  676,  678.  741,  703, 
764,  778,  780,  781,  784,  811,  938-958,  1038, 
1054,  1059,  1090,  1097,  1144,  1163,  1169; 
Customs  and  Usages;  Damages,  §|  166-185; 
Death,  S  58;  Dedication,  §{  85,  37;  Deeds. 
K  59,  194,  211;  Depositions ;  Ejectment,  gi 
86,  95;  Eminent  Domain,  i  296;  Escape,  | 
10;  Estopiwl,  S  117;  Exchange  of  Property, 
9  8;  Executors  and  Administrators,  g  221; 
Fraud,  g  50;  Frauds,  Statute  of,  g  158; 
Fraudulent  Conveyances,  gg  295-301;  Guar- 
anty, g  90 ;  Habeas  Corpus,  gg  85,  113 ;  High- 
ways, g  184;  Homestead,  081;  Homicide, 
11  156-254 ;  Husband  and  Wife,  |g  25,  273, 
297;  Injunction,  g  128;  Insurance,  gg  646, 
818,  819;  Intoxicating  Liquors,  gg  224r-236; 
Jury,  g  107;  Justices  of  the  Peace,  g  101; 
Landlord  and  Tenant,  g  169;  Larceny,  gg 
55-65 ;  Libel  and  Slander,  gg  112,  158 ;  Lim- 
itation of  Actions,  g  142;  Malicious  Prosecu- 
tion, gg  58, 64;  Marriage,  gg  40. 47 ;  Master  and 
Servant,  gg  265,  274-281;  Money  Received, 
S  18;  Mortgages,  |§  32,  292,  463;  Municipal 
CorporationB,  gg  816,  819 ;  Navigable  Waters, 
"  26;  Negligence,  gg"  121-134;  New  Trial,  Jg 
.2,  78;  Partition,  g  63;  Partnership,  g  218; 
Perjury,  gg  11,  32;  Physicians  and  Surgeons, 
g  11;  Pleading,  g|  356,  428;  Principal  and 
Agent,  gg  123,  160;  Prostitution,  gf  1,  4; 
Railroads,  gg  348,  396,  398,  441,  443,  481; 
Rape,  g  66 ;  Reformation  of  Instruments,  g 
45;  Release,  g  57;  Remainders,  g  16;  Rob- 
bery, gg  20,  24;  Sales,  gg  181,  359,  441; 
Schools  and  School  Districts,  g  107;  Seduc- 
tion, gg  44,  46 ;  Specific  Performance,  g  til ; 
Stipulations,  g  14;  Street  Railroads,  gg  112, 
114;  Telegraphs  and  Telephones,  gg  66,  71; 
Tenancy  in  Common,  g  15;  Trespass  to  Try 
Title,  gg  6,  35-41:  Trial,  M  75-105.  136-141, 
178,  194,  229,  250-253:  Usury.  {  115;  Ven- 
dor and  Purchaser,  g§  79,  80,  242,  243,  315; 
Venue,  g  72;  Waters  and  Water  Courses,  g 
126;  Wills,  gg  52  53,  163,  166,  488;  Wit- 
nesses ;  Work  and  Labor,  g  7. 


I 


I.  JITDIOIAt.  NOTICE. 

g5  (Mo.)  This  court  will  take  judicial  notice 
of  the  fact  that  telegraph  poles  are  more  than 
150  feet  apart.— Lueders  v.  St  Louis  &  S.  F. 
R.  Co.,  161  S.  W.  1159. 

g  7  (Mo.)  The  court  knows  that  ordinarily 
cement  sets  and  hardens  in  less  than  eight  days, 
and  an  electric  light  and  power  company,  erect- 
ing poles  supported  by  bolts  secured  by  cement 
about  eight  days  before  using  the  poles,  exer- 
cises proper  care. — Meehan  v.  Union  Electric 
Light  &  Power  Co.,  161  S.  W.  825. 

g  34  (Tex.Civ.App.)  The  courts  will  take  judi- 
cial notice  that  before  statehood  the  decisions 
of  the  Supreme  Court  of  the  United  States  were 
the  law  of  the  land  in  the  territory  of  New 
Mexico.— Stamp  v.  Eastern  Ry.  Co.  of  New 
Mexico,  161  S.  W.  450. 

g  35  (Tex.Civ.App.)  A  foreign  law  is  required 
to  be  proven  just  as  any  other  substantive  fact. 
—Stamp  V.  Eastern  Ry.  Co.  of  New  Mexico, 
161  S.  W.  460. 

H.  PRE817MPTIONB. 

S  65  (Mo.)  Every  person  is  presumed  to  know 
the  law.— Garrett  v.  Wiltse,  161  S.  W.  694. 

g  80  (Mo.)  In  an  action  for  personal  injuries 
sustained  in  Kansas,  where  neither  party  prov- 
ed the  law  of  Kansas,  the  law  of  Missouri  ap- 
plied.— Lyons  v.  Metropolitan  St  Ry.  Co.,  161 
S.  W.  726. 

In  the  absence  of  a  showing  to  the  contrary, 
the  laws  of  a  sister  state  will  be  presumed  to 
be  the  name  as  that  of  the  former. — ^Id. 

f  80  (Mo.)  Georgia  being  one  of  the  states 
originally  under  the  common  law,  it  will  be 
presumed  that  the  common  law  remains  in  force 
therein.— Armor  v.  Frey,  161  S.  W.  829. 

g82  (Mo.App.)  It  is  presumed  that  the  courts 
will  pursue  the  proper  course  if  their  power  is 
•roperly  invoked.— Boney  v.  Organ,  161  S.  W. 


g  83  (Ky.)  On  an  issue  as  to  whether  a  city 
bad  exceeded  its  debt  limit,  high  school  bonds 
previously  issued  would  be  presumed  valid  in 
the  absence  of  evidence  to  the  contrary. — South- 
em  BituUthic  Co.  v.  Detreville,  161  S.  W.  660. 

IV.  BEIiEVAirOT.  MATEBIAXITT,  AMD 

COMPETENCT  IN  OENERAX. 
(A)   F»ota  In  laaae  and  Relevunt  to  laanes. 


g  1 06  (Mo.App.)  It  is  error  to  permit  an  inter- 
pleader claiming  goods  levied  on  in  attachment 
to  show  that  his  general  reputation  for  truth 
and  veracity  is  good. — Keet-Rountree  Dry  Goods 
Co.  V.  Hodges,  161  S.  W.  862. 

gll6  (Mo.App.)  Where,  in  an  action  for 
damages  for  assault  with  intent  to  rape,  defend- 
ant, in  an  attempt  to  show  that  a  business  com- 
petitor instigated  the  action,  shows  that  a  con- 
versation took  place  between  such  competitor 
and  the  plaintiffs  father,  plaintiff's  evidence 
that  such  conversation  was  about  lodge  mat- 
ters, and  not  about  the  trouble  out  of  which 
the  litigation  arose,  is  admissible.- Marts  t. 
Powell,  161  S.  W.  871. 

p  17  (Tex.Civ.App.)  Testimony  that  when 
witness  reached  the  place  of  uie  accident  he 
found  a  pint  whisky  bottle  one-third  full  in  the 
debris  of  plaintiff's  wagon  is  not  competent, 
standing  alone,  to  show  intoxication. — ^Texas 
Midland  R.  R.  v.  Wiggins,  161  S.  W.  445. 

g  117  (Tex.Civ.App.)  Evidence  as  to  finding  a 
bottle  of  whisky  in  the  debris  of  the  wagon 
after  the  accident  held  properly  excluded  for 
luck  of  sufficient  evidence  that  the  driver  was 
intoxicated  or  addicted  to  drink  within  a  rea- 
sonable time  before  the  accident. — Texas  Mid- 
land R.  R.  V.  Nelson,  161  S.  W.  1088. 

(B)  Rea  Geatn. 

g  122  (Mo.App.)  In  an  action  for  the  killing 
of  plaintifTs  mare  by  collision  with  defendant's 
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horse  and  bug^y  on  the  highway,  statement  of 
platntilTs  son,  who  was  riding  the  mare,  that  he 
should  have  to  ride  home  fast,  held  aamissible 
as  a  part  of  the  res  gestte.— Hodges  t.  Hill,  161 

s.  wTesa. 

I  126  (Ky.)  Statements  made  by  decedent 
tbat  he  was  Jerked  from  a  train  on  which  be 
was  employed,  within  two  minutes  after  his  in- 
juries were  received,  were  admissible  as  res 
gestee.— IiouisTille  &  N.  R.  Co.  t.  Strange's 
Adm'x,  161  S.  W.  289. 

(O)   Similar  Facts  and  Tmnaacttona. 

{  129  (Tex.CiT.App.)  Where  there  was  noth- 
ing to  show  a  settled  system  on  the  part  of 
plaintiff  of  maintaining  fictitious  claims,  an 
isolated  instance  of  a  fictitious  claim  by  him 
for  damages  for  personal  injury  is  inadmissible 
to  show  that  plaintiff  was  simulating  his  pres- 
ent injuries.— Ft.  Worth  Belt  Ry.  Co.  ▼.  CabelL 
161  S.  W.  1083. 

V.  BEST  AITD  SECONSABY  EVIDENCE. 

f  1 68  (Tez.Ciy.App.)  In  an  action  for  broker's 
commissions  for  sales  for  defendants,  their  ex- 
agent  with  whom  the  transactions  were  bad 
held  properly  permitted  to  testify  that  he  sent 
letters  confirming  sales  to  the  purchasers  on 
receipt  of  plaintiff's  telegrams  that  sales  had 
been  made  to  them.— B.  R.  &  D.  O.  Kolp  v. 
Brazer,  161  S.  W.  899. 

I  1 85  (Tez.CiT.App.)  Plaintiff  having  given  de- 
fendants notice  to  produce  correspondence  and 
papers,  and  they  having  failed  to  do  so,  plain- 
tiff was  entitled  to  introduce  carbon  copies  of 
letters  written  by  him  to  defendants  as  secon- 
dary evidence.— B.  R.  &  D.  O.  Kolp  ▼.  Braxer, 
161  S.  W.  899. 

•Vn.  ASHIS8IOH8. 

(A)  If atnre,  Forat,  mad  Ineldenta  la.  Gen- 
eral. 

{208  (Mo.)  Where  defendants  In  partition 
claimed  by  adverse  possession,  a  petition  by 
them  in  a  former  partition  suit,  alleging  that 
tb^  Jointly  owned  one-half  of  the  same  lands 
and  believed  that  the  present  plaintiffs  owned 
the  rest  as  heirs,  was  admissible  as  an  admis- 
sion that  defendants  were  not  then  holding  ad- 
versely, though  no  estoppel  was  pleaded  in  the 
present  action.— Boothe  v.  Cheek,  161  S.  W.  791. 

(213  (Tez.Civ.App.)  In  trespass  to  try  title, 
evidence  that  plaintiff  offered  to  purchase  a 
deed  from  defendants  to  the  property  held  in- 
admissible, for  tbat  fact  will  not  affect  plaintiffs 
title,  being  a  mere  attempt  to  remove  a  possible 
cloud.— Zimmermann  t.  Baugh,  161  S.  W.  943. 

(C)  Bt   Grantors.  Foraier   Ovraera,   or 
Prl-rles. 

{230  (Tez.GiT.App.)  The  testimony  of  ft 
grantor  that  before  the  execution  of  the  deed  he, 
with  the  grantee's  agent,  went  on  the  ground, 
and  pointed  out  the  boundary,  is  inadmissible 
against  a  subsequent  purchaser  relying  on  the 
deed  duly  recorded.— Kirby  Lumber  Co.  v.  Stew- 
art, 161  S.  W.  872. 

(D)   By  Aventa  or  Otker  RepreaentatlTca. 

{  242  (Mo.)  An  assessment  of  the  benefits  and 
damages  to  certain  property  from  the  widen- 
ing of  a  street  will  not  be  disturbed,  when  more 
favorable  to  the  owner  than  his  authorized 
agent  testified  would  be  satisfactory,  though  dis- 
proportionate to  assessments  against  other  prop- 
erty.—In  re  Nineteenth  St  in  Kansas  City,  161 
S.  W.  1150. 

Where  a  property  owner  authorized  an  agent 
to  represent  him  in  condemnation  proceedings, 
he  was  bound  by  the  agent's  testimony  that  his 
principid  would  be  satisfied  with  the  assess- 
ment so  long  as  the  benefits  did  not  exceed  the 
damages,  though  such  agent  exceeded  his  in- 
structions.—Id. 


{243  (Tez.Civ.App.)  Where  plaintiff  selliiig 
feedstuff  for  defendants  would  wire  orders  to  de- 
fendants' agent,  who  would  write  letters  of  cod- 
firmation  to  the  purchasers — sending  cailion 
copies  to  plaintiff  and  to  defendants — such  let- 
ters were  acts  and  dedarations  of  defendants 
through  their  agent,  and  admissible  to  bind 
them  in  an  action  for  plaintiff's  commissioDS. — 
E.  R.  &  D.  C.  Kolp  V.  Brazer,  161  S.  W.  889. 

■VUL  DEOX.ABATIOHB. 

(A)  Ifatnre,  Form,  and  Ineldenta  la   Ctea- 
eral. 

{271  (Ky.)  In  an  action  to  entablish  a  tmst 
in  land,  declarations  of  plaintiff's  father  bear- 
ing upon  his  intention  to  create  a  trust  in  tiu 
proceeds  of  purchaser's  money  note,  payable  to 
bis  wife,  made  when  the  wife  was  not  present, 
held  not  competent  against  those  claiming  ander 
her.- Adams  v.  Button,  161  S.  W.  1100. 

XZ.  HEAR8AT. 

{317  (Mo.)  In  a  proceeding  to  sn8i>end  ft  phy- 
sician for  producing  abortions,  the  testimony  of 
a  witness,  that  physicians  had  told  him  that  de- 
fendant had  the  repntation  of  being  a  ciiminal 
abortionist,  was  hearsay  evidence.— State  ez  reL 
Spriggs  v.  Robinson,  161  S.  W.  1169. 

{317  (Tez.Civ.App.)  A  witness  cannot  testis 
to  declarations  by  the  alleged  husband  that  he 
quarreled  with  his  first  wife,  and  left  the  coun- 
try with  the  woman  the  validity  of  whose  mar- 
riage to  him  was  in  issue.- Adams  r.  Wm.  Cam- 
eron &  Co.,  161  S.  W.  417. 

{317  (Tez.Civ.App.)  In  an  ftction  for  wrong- 
ful garnishment  arising  out  of  plaintiff's  sign- 
ing notes  for  the  price  of  corporate  stock  sold 
to  A.,  evidence  that  F.  told  plaintiff  that  ll, 
who  was  negotiating  the  transaction,  was  to 
receive  $1,000  of  the  stock  as  a  commission  for 
making  the  sale,  was  objectionable  as  hearsay. 
—Bennett  v.  Foster,  161  S.  W.  107a 

ZI.  PABOZ.    OB    EXTBnrglO    EVI- 
DENOE  AFFEOTINO  'WBITXNOS. 

(A)    Contradlettnar,  Varrtnv,  or  Addla*  to 
Terms  of  'Written  Instmment. 

(419  (Ark.)  Parol  evidence  is  admissible  to 
show  that  a  grantee  agreed,  as  a  part  of  the 
consideration,  to  assume  and  discharge  a  mort- 
gage.—Felker  V.  Rice,  161  S.  W.  162. 

{420  (Ark.)  A  condition  that  a  county  seat 
would  be  located  in  a  certain  town  could  not 
be  attached  to  the  donors'  conveyance  of  a  site 
therefor  by  a  parol  agreement — Schuman  t. 
George,  161  S.  W.  1039. 


(0)Se 
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{441  (Mo.App.)  A  written  contract  of  em- 
ployment as  agent  for  the  sale  of  oil,  which  re- 
quired plaintiff  to  get  the  market  prices,  could 
not  be  varied  by  parol  evidence  that  when  the 
contract  was  ezecuted  defendant  agreed  to  per- 
mit plaintiff  to  give  a  rebate  to  his  customers 
from  his  commission. — GoUer  v.  Henseler  Mer- 
cantile OU  &  Supply  Co.,  161  S.  W.  581. 

{441  (Mo.App.)  Where  deed  under  Rev.  St 
1909,  {  2793,  was  to  be  construed  as  containing 
a  covenant  against  incumbrances,  parol  evidence 
held  not  admissible  to  show  an  agreement  to 
assume  taxes  in  addition  to  the  recited  consid- 
eration; section  1974,  relative  to  proving  want 
or  failure  of  consideration,  having  no  applica- 
tion.— Laclede  Laundry  Ck>.  t.  Freudenstein, 
161  S.  W.  693. 


(D)    Conatmotioa   or  Applloatioa   of 
Knave  of  'Written  Inatrnment. 

{  448  (Tez.Civ.App.)  Where  there  is  no  am- 
biguity in  a  written  contract,  parol  evidence 
to  explain  its  meaning  is  inadmissible. — Conn  t. 
Rosamond,  161  S.  W.  78. 
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Xn.   OPimOH  ETIDEHOE. 

<A)  Conelvsiomi  and  Oplniona  of  'WitneM- 
ea  iB  Oenerml. 

(471  (Tex.Civ.App.)  In  an  action  for  brok- 
er'B  commissions,  a  statement  of  a  witness  that 

glaintiS  sold  certain  parties  was  not  objectiona- 
le  as  an  opinion.— E.  R.  &  D.  C.  Kolp  t.  Bra- 
»er,  161  S.  W.  890. 

i  47 1  (Tei.Civ.App.)  A  question,  asking  plain- 
tiff from  the  management  of  his  business  his 
experience,  etc.,  what  would  be  his  reasonable 
income  for  the  next  three  years,  held  objection- 
able as  calling  for  a  conclusion- — Bennett  v. 
Foster,  161  S.  W.  1078. 

1471  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion, testimony  that  witness  had  seen  plaintiff 
nsin^  crutches  when  they  were  of  no  assistance 
to  lum  hel4  tbe  conclusion  of  the  witness  and 
properly  excluded.— Ft.  Worth  Belt  Ry.  Co.  v. 
Cabell,  161  S.  W.  1083. 

1 474  (Mo.)  Witneaa  who  had  ridden  in 
street  cars,  noticed  and  estimated  their  speed, 
and  whom  the  opposing  counsel  declined  to  ex- 
amine further  as  to  his  qualifications  held  prop- 
erly permitted  to  testify  as  to  the  speed  of  a 
street  car.— Lyons  v.  Metropolitan  St  By.  Co., 
161  S.  W.  726. 

§  474  (Mo.App.)  In  an  action  by  a  railroad 
clerk  for  damages  for  injuries  caused  by  an 
unusually  violent  coupling,  other  experienced 
mail  clerks  held  competent  to  testify  to  the 
unusual  jarring  of  the  coupling. — Farmer  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.,  161  S.  W.  827. 

i  477  (Ky.)  A  lay  witness  of  inexperience,  who 
bad  not  examined  an  injured  i>erson,  was  not 
entitled  to  testify  tliat,  from  seeing  such  per- 
son, he  thought  he  was  in  a  dangerous  condi- 
tion.— Board  of  Council  of  City  of  Frankfort  v. 
Kirby,  161  S.  W.  1118. 

(  501  (Mo.App.)  Where  witnesses  are  testi- 
fying as  to  their  opinions  npon  matters  within 
their  iier«ional  knowledge  or  observation,  the 
facts  upon  which  the  opinion  is  based  should 
be  stated  by  the  witness. — Farmer  ▼.  St.  Louis, 
I.  M.  &  S.  By.  Co.;  161  S.  W.  827. 

'    (B)   Smbjeeta  of   BSxpert   Teattiiioi>r< 

1528  (Mo.App!)  Evidence  of  plaintiffs  at- 
tending physician  as  to  his  diagnosis  was  ad- 
missible, though  witness  was  required  to  state 
on  cross-examination  that  it  was  a  guess. — 
Lewkowitz  v.  United  Bys.  C!o.  of  St.  Louis,  161 
S.  W,  68a 

(C)  OoBkpetenor  of  BSxperta. 

{5391/2  (Mo.)  In  action  against  a  street  car 
company  for  injuries,  motorman  and  conductor 
formerly  in  defendant's  employ  held  qualified 
to  testify  as  to  the  distance  within  which  tbe 
car  conld  have  been  stopped. — Lyons  v.  Metro- 
politan St.  Ry.  Co.,  161  S.  W.  7^26. 

(D)  BxanlnAtlom  of  Bxperta. 

1 548  (Mo.)  In  an  action  for  personal  injuries, 
questions  asked  the  physicians  who  treated  tbe 
injuries  and  the  surgeon  who  operated  there- 
for, as  to  whether  the  conditions  discovered 
could  have  been  the  result  of  the  accident, 
which  questions  hypothesized  the  facts  of  tbe 
accident  as  detailed  by  plaintiff's  witnesses, 
held  proper.— Lyons  y.  Metropolitan  St.  By. 
Co.,  161  S.  W.  726. 

XXV.   WEIGHT  Am)  BUFFIGIENOT. 

f  598  (Mo.)  Tbe  weight  of  testimony  does  not 
so  much  depend  on  the  number  of  witnesses,  as 
on  their  intelligence,  honestyL^and  veracity.— 
Merrill  v.  Thompson,  161  S.  W.  674. 

§  598  (TexCiv.App.)  A  finding  of  fact  in  a 
cause  tried  to  the  court  without  a  jury  may.  be 
based  upon  the  positive  testimony  of  one  wit- 
ness, though  it  was  contradicted  by  that  of  an- 
other.—Batcliff  V.  Batcliflf,  161  S.  W.  30. 


EXAMINATION. 

See  Witnesses,  gf  257-286. 

EXCEPTIONS. 


See  Appeal  and   Error, 
Law,  «  104»-1058, 
228,  801. 


254-265;    Criminal 
;    Pleading,  §|  192- 


EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error.  |{  499,  518,  643,  544, 
584,  664,  68a  697,  714,  724,  742,  760,  837, 
866,  894.  1133;  Criminal  Law,  fg  1090-1092, 
1004,  l(f95. 

H.  BETTXiEMEN'T,   SIOMIITO,  AMB 
FrLtNO. 

»39  (MoJ  Under  Bev.  St.  1909,  I  2029,  ex- 
ceptions to  a  motion  to  strike  part  of  an  amend- 
ed answer,  saved  at  one  term  of  court  while  the 
decree  was  entered  and  the  bill  of  exceptions 
was  filed  at  the  succeeding  term,  held  not  to 
save  the  exceptions  if  necessary  to  a  review. — 
Hynds  v.  Hynds,  161  S.  W.  812. 

g  51  (Ark.)  Laws  1913,  pp.  962,  963,  H  2,  3, 
4,  providing  an  official  court  stenographer  and 
defining  bis  duties  in  the  making  up  of  the  rec- 
ord, held  not  to  provide  the  exclusive  method 
for  the  preparation  and  approval  of  bills  of 
exceptions,  and  that  it  was  tbe  duty  of  the 
judge  to  examine  and  approve  a  bill  prepared 
by  petitioner. — Missouri  &  N.  A.  B.  Co.  v. 
Reed,  161  S.  W.  192. 

i  53  (Ark.)  Mandamus  is  the  proper  remedy 
to  compel  a  circuit  court  jndee  to  sign  a  bill 
of  exceptions.— Missouri  &  N.  A.  B.  Oo.  v. 
Beed,  161  S.  W.  192. 

EXCESSIVE  DAMAGES. 

See  Damages,  §<  130,  182. 

EXCHANGE  OF  PROPERTY. 

See  Equity,  (  65. 

S  3  (Mo.)  Where,  by  reason  of  the  nullity  of 
defendant's  deed,  delivered  pursuant  to  an 
agreement   to   exchange   property,    he   received 

160  acres  and  eight  city  lots  for  $100  in  cash, 
the  inadequacy  of  the  consideration  was  A> 
shocking  as  to  entitle  plaintiff  to  rescind. — 
Schroeder  v.  Turpin,  161  S.  W.  7ia 

Where  defendant's  deed  to  land,  delivered 
to  plaintiff  pursuant  to  an  agreement  for  an 
exchange  of  property,  in  fact  conveyed  nothing, 
plaintiff's  attempt  to  convey  the  land  to  a 
third  person  did  not  estop  him  to  assert  his 
right  to  rescind. — ^Id. 

g  5  (Mo.)  Where  defendant's  deed  to  plaintiff 
pursuant  to  an  agreement  for  an  exchange  of 
proper^  conveyed  nothing,  plaintiff  was  en- 
titled to  rescind.— Schroeder  v.  Turpin,  161  S. 

W.  7ia 

g  8  (Mo.)  In  a  suit  to  rescind  an  exchange  of 
property,  defendant  having  been  permitted  to 
retain  certain  city  lots  concededly  worth  $240, 
plaintiff  held  not  barred  from  relief  because 
be  failed  to  tender  $100  cash  and  certain  worth- 
less  oil   stock   received. — Schroeder  v.   Turpin, 

161  S.  W.  716. 

g  8  (Tex.Civ.App.)  Evidence  in  a  suit  to  re- 
scind an  exchange  of  property  held  sufficient  to 
support  a  finding  that  defendant's  representa- 
tions that  the  title  to  the  land  to  be  conveyed  to 
plaintiff  was  unincumbered,  except  for  a  $500 
mortgage,  were  fraudulently  made. — Willingham 
y.  Geitzenauer,  161  S.  W.  376. 

Evidence  held  sufficient  to  show  that  plaintiff 
did  not  undertake  to  determine  for  himself  that 
the  title  offered  him  was  clear,  but  relied  on  tb« 
false  representations  made  to  him  by  defendant. 
-Id. 
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EXCUSABLE  HOMICIDE. 

See  Homicide,  {  126. 

EXECUTION. 

See   Advene   PoBsession,   {   100;    Attachment; 
Partnership,  {  220. 

V.    8TAT,  QXTABHINO,  VACATING,  AND 
REI.IEF   AOAIN8T  EXEOUTION. 

§  161  (Ho.App.)  An  execution  issued  on  a  void 
judgment  should  be  gnashed. — State  ex  rel. 
Behrena  v.  Wilson,  161  S.  W.  1179. 

{  172  (Tez.Civ.App.)  In  a  suit  to  restrain  an 
execution  on  account  of  fraud  in  obtaining  the 
judgment,  the  writ  should  be  made  returnable, 
under  the  statute,  to  the  court  in  which  the 
judgment  was  rendered.— J.  M.  Radford  Gro- 
cery Co.  V.  Owens,  161  S.  W.  911. 

S  172  (Tex.CiT.App.)  In  a  suit  to  enjoin  the 
execution  of  a  judgment,  complainant  cannot 
recover  in  the  absence  ot  proof  that  it  had  a 
valid  defense  to  the  cause  of  action  on  which 
the  judgment  was  baaed.— ColUn  Counto  Nat 
Bank  v.  McCaU  Hardware  Co.,  161  S.  W.  950. 

Vn.   8AI.E. 
(B)  Title   »nd  aivhta   ot  Pwrekaaer. 

1 272  (Mo.)  A  purchaser  at  an  execution  sale, 
with  notice  of  a  pending  suit  by  a  beneiiciary 
in  a  deed  of  trust,  executed  by  the  execution 
debtor  to  secure  a  debt  for  the  reformation 
of  the  deed  so  as  to  correctly  describe  the  land 
intended  to  be  conveyed  takes  with  notice,  and 
he  cannot  affect  the  beneficianr's  rixht  to  ref- 
ormation.—Wolz  V.  Venard,  161  S.  W.  760. 

i  275  (Mo.)  A  sale  under  an  execution  not  ia- 
Bued  by  the  clerk  of  the  circuit  court  of  the 
county  rendering  the  judgment,  as  required  by 
Bev.  St.  1909,  f  2166,  but  issued  from  the  of- 
fice of  the  clerk  of  the  circoit  court  of  another 
county,  conveys  no  title. — ^Wol«  t.  Yenard,  161 
S.   W.   760. 

X.   STTPFLEMENTAJftT  PBOOEEDINGS. 

1413  (Ky.)  The  property  discovered  under 
Civ.  Code  Prac.  {  4i39,  giving  an  equitable  ac- 
tion to  discover  property  and  subject  it  to  the 
satisfaction  of  the  judgment,  can  be  subjected 
to  a  lien  in  such  action  without  further  pro- 
ceedings.- Marcnm  y.  Marcnm,  161  S.  W.  616. 

EXECUTORS  AND  ADMINISTRATORS. 

Sie  Descent  and  Distribution;  Judgment,  |  822; 
Wills;    Witnesses,  §  143. 

n.  APPOINTMENT,    QUAUTIOATION, 
AND   TEN1TBE. 

§  34  (Ky.)  Testator's  widow  by  remarrying 
becomes  disqualified  to  continue  to  act  as  execu- 
trix.—Murphy  v.  Murphy,  161  S.  W.  533. 

m.  ASSETS,  AFPKAISAI.,  AND  IN- 
VSNTOBT. 

J  57  (Ky.)  Under  Ky.  St  S  664,  held  that 
insurance  premiums  paid  to  defraud  creditors 
passes  to  insured's  personal  representative  as  a 
part  of  the  estate,  and,  whether  recovered  by 
him  or  a  creditor,  belongs  to  the  estate ;  and  a 
creditor,  by  suing  therefor,  acquires  no  priority. 
—Williams  y.  Harth,  161  S.   W.  11(«. 

XV.  OOIiLEaTION  AND  MANAGEMENT 
OF  ESTATE. 
(A)  In  Oenersl. 

i  1 19  (Ky.)  That  decedent's  administrator  and 
the  undertaker  who  buried  decedent's  body  con- 
spired to  prevent  defendant  from  buryinR  dece- 
dent and  injured  it  in  a  specified  sum  held  a 
personal  wr.ong  and  unavailable  as  a  claim 
against  decedent's  estate. — National  Co-Opera- 
tive  Burial  Asa'n  v.  Aul's  Adm'r,  161  S.  W. 
U28. 


I  124  (Mo.)  Where  only  one  of  two  execntor* 
joined  in  conveying  land  in  accordance  with 
an  order  of  sale  by  the  court  of  ordinary,  the 
conveyance  was  inoperative  and  did  not  pMS 
title.— Armor  v.  Frey,  161  S.  W.  829. 

(B)  Real  Pr«p«>tr  and  Intoresta  Therela. 

{  145  (Mo.)  A  conveyance  made  by  aa  exeea- 
tor  under  a  power  in  the  will  cannot  be  con- 
strued to  be  his  act  as  executor  where  on  its 
face  it  appeared  as  bis  individual  amveyance.— 
Armor  v.  Frey,  161  S.  W.  829. 

§  152  (Tex.(3iv.App.)  Such  of  tlie  records  of 
administration  which  were  not  destroyed  by  fire 
held  to  support  a  finding  tliat  the  administra- 
tion was  closed  before  the  administrator  pnr- 
chased  the  land  of  one  of  the  heirs  at  a  tax 
sale.— Oriswold  v.  Comer,  161  S.  W.  423. 

Where  certain  land  of  a  decedent  was  parti- 
tioned by  the  probate  court,  held,  that  the  ad- 
ministrator was  not  bonnd  to  pay  the  taxes 
thereafter,  and  could  purchase  the  land  set 
apart  to  one  of  the  heirs  at  a  tax  sale. — Id. 

VI.  AI.I.OWAN0E  AND  PAYMENT  OF 

(A)  I.lBblIltIea   of  Katatc. 

g  22 1  (Mo.App.)  Where  personal  services  are 
rendered  to  an  aged  and  partially  helpless  per- 
son by  an  adult  cliild,  it  will  be  presumed  that 
he  does  so  from  motives  of  filial  love,  and  not 
from  the  expectation  of  pecuniary  reward.— 
Crowley  v.  Dagley,  161  S.  W.  366. 

Presumption  that  services  rendered  by  a  child 
in  caring  for  her  helpless  parent  are  rratnitous 
may  be  rebutted  by  evidence  that  the  parent 
intended  to  pay  for  the  services,  and  the  child 
expected  to  receive  compensation. — Id. 

Where  plaintiff  filed  a  claim  against  her 
mother's  estate  for  services  rendered  in  her 
last  illness,  the  burden  was  on  plaintiff  to  show 
the  existence  of  a  contract  that  the  aerTicea 
should  be  paid  for  in  money. — Id. 

Evidence  of  declarations  by  plaintiff's  mother 
that  she  wanted  claimant  well  paid  for  the 
services  performed  in  caring  for  her,  and  that 
her  other  daughters  should  have  the  balance  of 
the  estate,  held  insufficient  to  establish  a  con- 
tract to  p«^  for  the  services  enforceable  against 
the  mothers  estate.— Id. 

(B)   Preaentatlom  and  AUo'wnnee. 

f  227  (Ark.)  There  was  a  sufficient  compliance 
with  Kirby's  Dig.  {  114,  requiring  an  affidavit 
of  the  justice  of  a  claim  against  an  estate  to 
be  appended  to  the  demand,  and  section  113 
making  it  a  suffident  exhibition  of  a  elaim 
founded  on  a  note  to  deliver  a  copy  of  the  in- 
strument to  the  administrator,  construing  the 
sections  with  section  119,  where  the  affidavit 
was  attached  to  a  verbatim  copy  of  the  note 
sued  on  in  an  action  against  an  adminiatra- 
tor.— Davenport  v.  Davenport  161  S.  W.  189. 

Vm.   SAI.E8  AND  CONVETANCE8  UN- 
DEB  ORDER  OF  COURT. 
(A)  Wlien  AutborlBeA. 

S329  (MoJ  Under  the  Homestead  Act  of 
1^5  (Rev.  St.  1899,  S  3620),  held,  that  a  home- 
stead could  not  be  sold  in  course  of  administra- 
tion to  pay  the  debts  of  the  decedent  created 
subsequent  to  his  acquisition  of  the  homestead 
and  not  chained  thereon  in  his  lifetime. — Armor 
V.  Lewis,  161  S.  W.  251. 

(O)  Bale. 

i  362  (Mo.)  Under  Rev.  St  1889,  i  147,  pro- 
viding for  four  weeks'  publication  for  sale  of 
land  by  an  administrator,  a  full  28  days  is  nec- 
essary.- Norton  v.  Reed,  161  S.  W.  842. 

Notice  is  an  indispmsable  prerequisite  to  the 
jurisdiction  of  the  probate  court  to  order  a 
sale  of  the  land  of  a  decedent — Id. 

Tlat  the  judge  before  whom  proof  of  publica- 
tion for  the  sale  of  decedent's  land  was  takoi 
did  not  sign  the  blank  jurat  attached  to  the 
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pnblishei's  affidavit  wlU  not  invalidate  proofis 
of  pablicatlon.— Id. 

(D)   Conveyanoe. 

{  397  (Mo.)  A  conveyance  made  by  an  execu- 
tor under  order  of  coart  cannot  be  construed 
to  be  bia  act  as  executor,  where  on  its  face  it 
api>ear«d  as  his  individual  conveyance.— Armor 
V.  Frey,  161  S.  W.  829. 

X.   ACTIONS. 

i  423  (Ky.)  The  personal  representative  of  a 
person  paying  insurance  premiums  to  defraud 
creditors  should  sue  for  their  recovery,  but  in 
the  event  of  his  refusal,  a  creditor  may  sue  for 
himself  and  all  other  creditors,  making  all  the 
creditors  parties.— Williams  v.  Earth,  161  S. 
W.  1102. 

1 434  (Ey.)  In  on  action  against  beneficiary 
to  recover  insurance  premiums  paid  in  fraud 
of  creditors,  as  permitted  by  Ky.  St.  i  654,  ben- 
eficiary held  not  entitled  to  set  off  a  note  due 
her  from  insured.— Williams  v.  Harth,  161  S. 
W.  1102. 

i  456  (Ark.)  Where  an  executor  permitted  an 
action  to  proceed  as  a  suit  to  recover  property 
after  it  was  disclosed  that  defendant  claimed 
title  nnder  an  alleged  gift,  and  plaintiff  re- 
covered only  one  item  of  the  property,  the  court 
?roperIy  divided  the  costs. — Fancher  v.  Eenner, 
61  S.  W.  166. 

Kirby'a  Dig.  {  965,  giving  plaintiff  costs  If 
he  recovers  judgment,  has  no  application  to  a 
special  statutory  proceeding  by  an  executor  to 
recover  property  alleged  to  belong  to  his  es- 
tate.— H. 

XXX.  FOBEION  AHD  ANCHXART  AS- 
MimSTBATION. 

f  519  (Mo.App.)  Where  a  citizen  of  Missouri 
died  owning  property  and  owing  debts  In  Ar- 
kansas, a  special  administrator  appointed  in 
Arkansas,  who  acquired  possession  of  intes- 
tate's property  in  that  state,  did  so  only  for  the 
payment  of  debts  and  had  acquired  no  jurisdic- 
tion of  assets  beyond  the  state. — First  Xat. 
Bank  of  Coming,  Ark.,  v.  Dowdy,  161  S.  W. 
859. 

Where  an  administrator  is  appointed  by  the 
courts  of  one  state,  such  courts  reserve  to 
themselves  full  and  conclusive  jurisdiction  over 
the  assets  of  the  estate  within  the  limits  of 
that  state.— Id. 

{525  (Mo.App.)  Where  an  ancillary  adminis- 
trator's powers  were  limited  by  statute  of  the 
state  of  appointment  to  the  defense  of  a  suit 
against  the  intestate,  the  creditor  on  recover- 
ing judgment  was  not  entitled  to  proceed  on 
the  judgment  against  the  domiciliary  adminis- 
trator in  another  state.— First  Nat.  Bank  of 
Coming,  Ark.,  v.  Dowdy,  161  S.  W.  859. 

When  an  ancillary  administrator,  appointed 
in  Arkansas,  was  only  authorized  by  the  laws 
of  that  state  to  defend  a  suit  against  intes- 
tate, the  creditor,  having  recovered  judgment, 
could  not  proceed  thereon  in  Missouri  under 
Bev.  St.  1909,  {  1737,  authorizing  foreign  ad- 
ministrators to  sue  in  Missouri  when  such  au- 
thority is  possessed  under  the  laws  of  their 
own  state.— Id. 

EXEMPTIONS. 

See  Carriers,  J  807;  Garnishment,  {  131; 
Homestead;  Landlord  and  Tenant,  J  246; 
Marshaling  Assets  and  Securities,  {  3;  Rail- 
roads, i  72;   Statutes,  g  79. 

X.  NATTTHE  AMD  EXTENT. 

(A)  lf«tvre>   Orestlon,    Dnratlon,   and    Bt- 
feat  In   Oeneral. 

f  2  (Mo.App.)  There  Is  a  comity  between  the 
several  states  in  enforcing  exemption  laws.— 
John  H.  Schroeder  Wine  &  Liquor  Co.  v.  Willis 


Coal    &    Mining    Co.,    161    S.   W.   352,    356; 
Schroeder  v.  Same,  Id.  357. 

(C)  Property  and  Rt*Iita  Bxempt. 

i  45  (Tex.av.App.)  Kev.  Civ.  St.  1911,  art 
3785,  subd.  S,  held  to  exempt  the  presses,  en- 
gine, and  other  articles  of  a  newspaper  pub- 
lisher necessary  for  the  conduct  of  his  basi- 
ness.— Harris  v.  Townley,  161  S.  W.  6. 

§45  (Tex.  Civ.  App.)  Conducting  a  butcher 
shop  held  a  trade,  notwithstanding  the  sale  of 
the  meats  cut  up  or  butchered,  within  Sayles' 
Ann.  Civ.  St.  1897,  art  2395,  subd.  B.— Ham- 
mond V.  McFarland,  161  S.  W.  47. 

Cash  register  and  refrigerator  held  not  tools 
or  apparatus  belonging  to  a  batcher's  trade 
within  Sayles'  Ann.  CUv.  St  1897,  art  2895, 
subd.  5. — Id. 

EXPLOSIVES. 

See  Master  and  Servant,  $  319l 

FACTORS. 

See  Brokers. 

FALSE  IMPRISONMENT. 

See  Malidons  Prosecution. 

FALSE  PERSONATION. 

1 2  (Tex.Cr.App.)  In  view  of  Code  Or.  Ppoa 
1911,  arts.  43,  44,  and  Pen.  Code  1911,  arts. 
349,  506,  561,  611,  a  policeman  is  an  executive 
officer  of  the  state  within  Pen.  Code  1911,  art 
424,  declaring  any  person  who  shall  falsely  as- 
sume to  be  an  executive  officer  shall  be  nan- 
ished.— Ex  parte  Preston,  161  8.  W.  IIS, 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Courts,  {  96. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  ^  27;   Death,  (  lOL 

FEES. 

See  Attorney  and  Client;    District  and  Prose- 
cuting Attorneys,  §  5. 

FEE  SIMPLE. 

See  Deeds,  i  124. 

FELLOW  SERVANTS. 

See  Master  and  Servant  S§  198,  199. 

FENCES. 

See  Adverse  Possession,   fi    18,   22,  65,  103; 
Railroads,    i   411. 

FERRIES. 

H.  BEOiri.ATION   AND   OPERATXOIT. 

{ 31  (Ky.)  Though  the  courts  iiave  jurisdic- 
tion to  determine  rates  for  a  ferry,  yet,  when 
the  matter  is  once  settled,  it  should  remain  so 
until  there  is  some  substantial  change  in  con- 
ditions.—Calhoun  V.  Alexander,  161  S.  W.  98a 

FILING. 

See  Appeal  and  Error,  |  020^ 

FINDINGS. 

See  New  Trial,  K  72,  78. 
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FIRE  INSURANCE. 

See  Insarance, 

FIRES. 

See  Arson;   Bailroada,  g  481. 

FISH. 

See  CoDBtitotioiial  Lanr,  §  205. 

{  I  (Ark.)  Fish,  ferte  oaturte,  belong  to  the 
whole  people  of  the  state  collectivelr. — Lewis  v. 
State.  161  S.  W.  154. 

I  5  (Ark.)  Right  of  land  owner  to  take  fish 
on  his  own  soil  ia  subject  to  the  right  of  the 
state  to  regulate  and  preserve  the  fish  and  game 
for  public  use.— Lewis  v.  State,  161  S.  W.  154. 

{  8  (Ark.)  Where  necessity  for  the  preserva- 
tion of  fish  exists  in  certain  territories  of  the 
state,  they  may  be  segregated. — Lewis  v.  State, 
161  S.  W.  154. 

5  9  (Ark.)  Acts  1913,  p.  1118,  prohibiting  non- 
residents from  hunting  and  fishing  in  specified 
counties,  held  unconstitutional. — ^Lewis  7.  State, 
161  S.  W.  154. 

FLOWAGE. 

See  Waters  and  Water  Courses,  if  118,  126. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Tenancy  in  Common,  {  38. 

I.  OIVIX.  UABniTT. 

S  6  (Ky.)  The  actual  possession  of  plaintiff  is 
the  issue  inTolved  in  forcible  entry,  and  no  ques- 
tion of  title  or  right  to  possession  is  involved. — 
Derrington  v.  Childers,  161  S.  W.  216. 

i  9  (Ky.)  The  possession  of  a  cabin  upon  a 
tract  having  well-marked  boundaries  held  suffi- 
cient possession  of  the  entire  tract— Derrington 
v.  Childers,  161  S.  W.  216. 

Complainant  trespassing  upon  the  actual  pos- 
session of  defendant  did  not  thereby  come  into 
possession,  and  hence  he  could  not  maintain 
forcible  entry.— Id. 

Complainant,  who  asserted  his  claim,  not  as 
a  joint  owner  with  defendant  but  as  an  adverse 
claimant  of  the  exclusive  possession  of  the  land, 
and' whose  entry  thereon  without  the  consent  of 
defendant  was  a  mere  trespass,  held  to  have  no 
such  actual  possession  as  would  enable  him  to 
maintain  forcible  entry. — ^Id. 

FORECLOSURE. 

See  Mortgages,  I  468. 

FOREIGN  CORPORATIONS. 

See  (Corporations,  {{  634-691;  Judgment,  S  138. 

FORFEITURES. 

See  Insurance,  f{  755,  818-825;  Mines  and 
Minerals,  i  84;    Searches  and  Seizures,  {  2. 

FORGERY. 

i  29  (Ky.)  An  indictment  for  forging  or  utter- 
ing a  forged  bank  check  must  be  drawn  under 
Ky.  St.  g  1189,  and  charge  that  the  bank  was 
authorized  by  law. — Mason  t.  Commonwealth, 
161  S.  W.  229. 

FORNICATION. 

See  frostitution;    Seduction. 

FRANCHISES. 

See  Abatement  and  Revival,  §  22;  Mandamus, 
{  98;  Monopolies,  §  2;  Municipal  Corpora- 
tions, i  617;  Taxation,  f§  47,  117,  463;  Tele- 
graphs and  Telephones,  f  10. 


1 2  (Ey.)  Grant  of  a  franchise  being  in  the 
nature  of  a  vested  property  right,  it  is  snb:ject 
to  the  performance  of  conditions  and  duties  im- 
posed on  the  grantee.— Christian-Todd  Tele- 
phone Co,  T.  (Commonwealth,  161  S.  W.  64S. 

FRAUD. 

See  Abatement  and  Revival,  t  30;  Aeooant 
Stated.  §{  12,  19;  Adverse  Possession,  i  31; 
Appeal  and  Error,  |  671;  Bills  and  Notes,  H 
497,  520;  Contracts,  g  94;  DiTorce,  {  167; 
Frauds,  Statute  of;  Fraudulent  ConTeyances; 


Limitation  of  Actions,  g  100;  Payment.  H 
86,  87;  Release,  gg  17,  67.  58;  Sales.  g|  347, 
388,  891 ;  Trial,  g  252 ;  Wills,  gg  166-166. 324. 

n.   ACTIONS. 
(B)   Pmrtles  and  Flesdlnv. 

g  49  (Mo.App.)  In  action  against  brokers  for 
damages  from  false  representations  inducing 
plaintilf  to  enter  into  exchange  of  property, 
where  the  only  answer  was  a  general  denial, 
held,  that  defense  or  counterclaim  arising  from 
plaintiff's  fraud  and  deceit  was  not  open  to 
consideration. — Kaufman  t.  Davis,  161  &  W. 
1180. 

•     (C)  K-rldenee. 

g  50  (Ky.)  Where  fraud  implied  from  fiduci- 
ary relations  of  the  parties  is  charged,  the  bur- 
den is  on  the  person  against  whom  the  com- 
plaint is  made  to  show  the  fairness  of  the 
transaction.- McDowell  v.  Edwards*  Adm'r,  161 
S.  W.  534. 

g  50  (Mo.App.)  Fraud  ia  never  presumed,  and 
the  burden  of  proving  fraud  rests  upon  him  who 
asserU  It— Avery  Co.  v.  Powell,  161  S.  W.  335. 

(D)  Damaare*. 

g  59  (Mo.App.)  Person  induced  to  exdiange 
property  by  false  representations  of  brokers  that 
the  other  party  had  title,  who  sued  brokers  for 
damages  instead  of  suing  to  rescind,  could  re- 
cover the  value  of  the  property  which  was  to 
be  transferred  to  him  and  not  merely  the  mon^ 

?aid  by  him.— Kaufman  y.  Davis,  161  S.  W. 
18a 

FRAUDS,  STATUTE  OF. 

See  Trial  gg  89,  95. 

m.  PROMISES   TO  AHSWEK  FOB 

DEBT.  DEFATTXT  OB  MISCAB- 

BIAGE  OF  AHOTHBB. 

g  18  (Mo.App.)  An  agreement  whereby  ^  gran- 
tee assumes  a  mortgage  executed  by  the  gran- 
tor need  not  be  incorporated  in  the  convejrance, 
but  may  be  entirely  oral,  not  being  within  the 
statute  of  frauds. — Citizens'  Bank  of  Senath  t. 
Douglass,  161  S.  W.  601. 

g23  (Ark.)  A  ptomise  by  a  third  person  to 
pay  the  pre-existing  debt  of  another  founded 
on  the  original  liability,  without  any  new  con- 
sideration to  support  it,  is  a  collateral  under- 
taking.—Brinkley  Car  Works  &  Mfg.  Co.  t. 
Cook,  161  S.  W.  1065. 

g  23  (Mo.App.)  Promise  by  one  to  a  bank  to 
stand  personally  liable  for  checks  drawn  on  the 
bank  by  him  as  treasurer  of  a  club  held  orig- 
inal and  not  within  the  statute  of  frauds. — Bn- 
bey  Trust  (3o.  v.  Weidner,  161  a  W.  333. 

g  26  (Mo.App.)  Defendant,  who  agreed  with  a 
bank  to  repay  money  advanced  by  the  bank  in 
honoring  checks  drawn  by  a  club,  upon  the 
bank's  refusal  of  credit  to  the  club,  coold  not 
afterwards  limit  the  effect  of  his  promise  by  only 
agreeing  to  pay  in  case  the  club  did  not  do  so.— 
Bubey  Trust  Co.  v.  Weidner,  161  S.  W.  333. 

g  31  (Mo.App.)  Promise  of  a  third  peiaon  to 
answer  for  the  debt  of  another  must  be  baaed 
either  on  a  benefit  to  the  promisor  or  harm  to 
the  promisee  and  must  have  the  effect  of  reliev- 
ing the  original  debtor  of  all  li&biUty. — Martin  t. 
Harrington,  161  S.  W.  275. 

In  an  action  on  defendant's  agreement  to  pay 
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the  debt  of  H.  to  plaintiff,  the  petition  held  to 
charge  that  defendant's  agreement  was  in  con- 
sideration of  plaintiff's  release  of  H.  and  hence 
stated  a  cause  of  action  not  within  th&  stat- 
ute of  frauds.— Id. 

§33  (Ark.)  Promise  of  defendant  to  pay  for 
lumber  purchased  by  a  third  person,  if  plain- 
tiff would  not  file  a  lien,  in  reliance  on  which 
plaintiff  forebore  to  enforce  and  lost  its  right 
to  enforce  a  mechanic's  lien,  held  an  original 
promise  upon  a  new  undertaking. — Brinkley 
Car  Works  &  Mfg.  Co.  v.  Cook,  161  S.  W.  1065. 

TI.  BEAX<  PROPERTT  AITD  ESTATES 
AKD  INTERESTS  THEREIN. 

§  63  Crex.CiT.App.)  A  verbal  gift  of  land  by  a 
bnsband  to  his  wife  is  wholly  void,  being  within 
the  statute  of  frauds,  where  it  appeared  that  the 
land  was  not  purchased  with  the  wife's  separate 
means.— Childress  v.  Robinson,  161  S.  W.  78. 

§74  (Ark.)  Where  a  mortga(;ee  executed  a 
warranty  deed  releasing  a  condition  in  a  prior 
deed  and  deposited  it  for  delivery  to  mortgag- 
or when  the  mortgage  should  be  discharged, 
and  gave  his  receipt  for  $100  paid  thereon, 
the  transaction  was  not  a  parol  contract  within 
the  statute  of  frauds,  but  an  executed  contract 
to  take  effect  when  the  mortgage  was  paid.— 
Brown  v.  Allbright,  161  S.  W.  1086. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

I  138  (Ky.)  It  was  no  defense  to  an  action  to 
recover  money  paid  as  part  of  the  purchase 
price,  under  a  parol  contract  for  the  sale  of 
land,  that  plaintiff  had  abandoned  the  purchase. 
—Burks  V.  Douglass,  161  S.  W.  225. 

X.  PI.EADINO.  EVIDENOE,  TRIAI^ 

AND   REVIEW. 

§  150  (Mo.App.)  A  claim  that  the  contract 
sued  on  is  within  the  statute  of  frauds  cannot  be 
raised  by  demurrer.- Martin  v.  Harrington,  161 
S.  W.  276. 

§  150  (Tez.Civ.App.)  Where  the  petition  did 
not  show  that  a  contract  for  the  sale  of  real 
estate  was  oral,  an  exception  to  the  petition 
for  failure  to  allege  a  contract  in  writing  was 
properly  overruled. — Fahey  v.  Benedetti,  161 
S.  W.  896. 

§  152  (Tex.Civ.App.)  The  defense  of  the  stat- 
ute of  frauds  is  available  under  a  general  de- 
nial, if  interposed  by  seasonable  objection  to 
testimony.— Johnson  v.  Tindall,  161  S.  W.  401. 

§  158  (Mo.App.)  That  checks,  paid  by  a  bank 
on  defendant's  agreement  to  repay,  were  kept  on 
the  bank  books  as  an  account  of  the  club  on 
which  they  were  ,drawn,  was  some  evidence  as  to 
whether  credit  was  given  to  defendant  or  the 
club.— Rubey  Trust  Co.  v.  Weidner,  161  S.  W. 
333. 

Evidence  held  to  show  that  a  bank  looked  only 
to  defendant  to  repay  amounts  of  checks  drawn 
by  a  club  and  presented  by  defendant,  its  treas- 
urer.—Id. 

FRAUDULENT  CONVEYANCES. 

See  Homestead,  §  180. 

I.   TRANSFERS   AND   TRANSACTIONS 
INVAUD. 

(B)  nature   and   Fonn   of  Transfer. 

1 39  (Ky.)  Under  Ky.  St.  §  654,  providing  that 
insurance  premiums  paid  in  fraud  of  creditors 
shall  inure  to  their  benefit,  acceptance  by  bene- 
ficiary of  proceeds  and  investment  in  real  es- 
tate held  not  to  constitute  her  a  fraudulent 
grantee.— Williams  v.  Harth,  161  S.  W.  1102. 

Ky.  St.  §1  654,  655,  providing  that  insurance 
premiums  paid  in  fraud  of  creditors  shall  in- 
ure to  their  benefit,  held  not  to  apply  to  pre- 


miums paid  to  fraternal  insurance  society,  in 
view  of  section  671. — Id. 

(C)  Property  and  Rivlita  Tranaferred. 

§52  (Mo.)  A  creditor  cannot  complain  of  the 
fraudulent  disposition  of  a  homestead. — ^Armor 
V.  Lewis,  161  S.  W.  251. 

H.  RIGHTS   AND   LIABIUTIES   OF 
PARTIES   AND   PURCHASERS. 

(A)  Original  Partlea. 

I  176  (Mo.)  If  land  was  purchased  with  an- 
other's money  under  an  arrangement  with  the 
latter  for  the  purpose  of  defrauding  his  cred- 
itors, equity  would  not  raise  a  trust  in  the 
land  in  favor  of  the  person  who  actually  fur- 
nished the  money.— Boothe  v.  Cheek,  161  S.  W. 
791. 

§  183  (Mo.App.)  Where  a  debtor  had  actually 
sold  the  goods  with  intent  to  defraud  credit- 
ors, the  purchaser,  without  notice,  held  entitled 
only  to  claim  protection  to  the  extent  of  actual 
payment  on  the  price  prior  to  the  attachment. 
— Keet-Rountree  Dry  Goods  Co.  v.  Hodges, 
181  S.  W.  862. 

m.  REMiBDIES  OF  CREDITORS  AND 
PURCHASERS. 

(F)   Pleadlnar. 

§  269  (Ey.)  One  seeking  to  subject  property 
conveyed  by  a  husband  to  his  wife  to  a  judgment 
against  the  husband  on  the  ground  that  the  con- 
veyance was  fraudulent  must  allege  and  prove 
fraud.- Mount  v.  Fourth  Street  Bank,  161  S.  W. 
220. 

(O)  BTldenee. 

§  295  (Ky.)  In  a  suit  to  set  aside  a  conveyance 
as  fraudulent,  though  the  direct  evidence  shows 
the  payment  of  the  recited  consideration,  the 
court  may  be  controlled  by  facts  and  circum- 
stances appearing  to  be  entitled  to  more  weight. 
—Mount  V.  Fourth  Street  Bank,  161  S.  W.  220. 

§295  (Tex.Civ.App.)  In  suit  by  execution 
purchaser  against  debtor's  fraudulent  grantee, 
evidence  helS  to  support  finding  against  defend- 
ant's claim  of  equitable  ownership,  though  he 
testified  to  facts  showing  such  ownership. — 
Landers  v.  McCutchan,  161  S.  W.  960. 

§301  (Tex.Civ.App.)  In  suit  by  execution 
purchaser  against  debtor's  grantee,  judgment 
for  purchaser  held  not  erroneous  for  insuffi- 
ciency of  evidence  to  show  grantee's  knowl- 
edge of  the  debtor's  fraudulent  intention.— Lan- 
ders v.  McCutchan,  161  S.  W.  960. 

FREIGHT. 

See  Carriers,  §  194. 

FUNDS. 

See  Counties,  §  160. 

GAME. 

See  Searches  and  Seizures,  §  2. 

§  I  (Ark.)  Game,  ferte  nature,  belong  to  the 
whole  people  of  the  state  collectively. — Lewis  v. 
State,  161  S.  W.  154. 

§  3  (Ark.)  Right  of  landowner  to  take  game 
on  his  own  soil  is  subject  to  the  right  of  the  state 
to  regulate  and  preserve  the  fish  and  game  for 
public  use.— Lewis  v.  State,  161  S.  W.  154. 

§  31/2  (Ark.)  Where  necessity  for  the  preser- 
vation of  wild  game  exists  in  certain  territories 
of  the  state,  they  may  be  segregated.— Lewis  t. 
State,  161  S.  W.  154. 

§  4  (Ark.)  Acts  1913,  p.  1118,  prohibiting  non- 
residents from  hunting  and  fishing  in  specified 
counties,  held  unconstitutional. — Lewis  v.  State, 
161  S.  W.  154. 
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GAMING. 

See  Constitutional  Law,  i  205;    Lotteries. 

m.   CRIMINAI.    BESPONSIBIUTY. 

(A)   OSenaea. 

i  72  (Tez.Cr.App.)  A  private  residence  cannot 
be  an  appurtenance  to  a  public  road,  near 
which  it  is,  so  as  to  authorize  prosecution  for 
permitting  teaming  therein,  as  in  a  public  place. 
—Dunn  V.  State,  161  S.  W.  467. 

GARNISHMENT. 

See  Evidence,  I  317;  Malicious  Prosecution,  SS 
52,  58,  64,  67;   Trial,  §g  251,  256. 

V.  LIBIT   OF   OARinSHMENT   AND 
UABILITT   OF   OARNISHEE. 

I  105  (Tex.Civ.App.)  Garnishing  creditors  oc- 
cupy no  better  position  with  reference  to  the 
fund  garnished  than  did  their  debtors  at  the 
time  of  the  service  of  the  writ. — Burns  &  Bell 
V.  Lowe,  161  S.  W.  942. 

§  108  (Tex.Civ.App.)  Where  a  debtor  gave 
to  his  wife  money  to  pay  rent  and  she  deposit- 
ed it  in  the  banli  in  her  own  name  and  gave  a 
check  on  the  account  to  the  landlord  for  an 
amount  in  excess  of  the  deposit,  but  before  the 
check  was  presented  the  account  was  garnish- 
ed, the  rights  of  the  landlord  were  superior 
as  to  such  deposit  to  the  garnishing  creditor. 
—Bums  &  BeU  v.  Lowe,  161  S.  W.  942. 

VZ.  PBOOEEDmOS  TO   S17PPOBT  OB 
EHFOBCE. 

g  131  (Mo.App.)  Under  Hurd's  Rev.  St.  111. 
1912,  c.  62,  g  14,  exempting  from  garnishment 
not  to  exceed  $15  a  week  of  a  wage-earner's 
wages,  and  requiring  every  employer  to  pay  over 
such  amount  notwithstanding  garnishment  pro- 
ceedings, an  employer  may  set  up  such  exemp- 
tion, though  the  employ^  does  not  interplead  and 
set  it  up. — John  H.  Schroeder  Wine  &  Liquor  Co. 
V.  Willis  Coal  &  Mining  Co.,  161  S.  W.  352, 
356;    Schroeder  v.   Same,  Id.  357- 

In  proceedings  to  garnishee  wages  earned  by 
an  employe  in  Illinois,  the  employer  may  set 
up,  under  the  doctrine  of  comity,  the  Illinois 
statute  exempting  wages  to  the  amount  of  $15 
a  week  from  garnishment,  and  requiring  every 
employer  to  pay  over  such  wages  notwithstand- 
ing garnishment  proceedings ;  a  similar  policy 
being  adopted  by  Rev.  St.  1909,  {  2415.— Id. 

VIII.   OIiAIMS  BT  THIBB  PERSONS. 

i2l7  (Mo.App.)  An  independent  action  by  one 
interpleader  against  another  cannot  be  ingrafted 
upon  a  garnishment  proceeding  by  the  mere  fil- 
ing of  a  counterclaim,  and  the  court  could  not 
render  judgment  by  default  on  such  counter- 
claim in  favor  of  such  interpleader  against  the 
other.— State  ex  rel.  Behrens  v.  Wilson,  161  S. 
W.  1179. 

GIFTS. 

See  Appeal  and  Error,  §  232;  Dedication;  Hus- 
band and  Wife,  §§  49%,  250;  Parent  and 
Child,  g  9;    Taxation,  gg  867,  893;   Trial,  g 

GOOD  FAITH. 

See  Vendor  and  Purchaser,  gg  229-243. 

GRAND  JURY. 

See  Criminal  Law,  g  1166;    Perjury,  g  32. 

GRAND  LARCENY. 

See  Larceny,  g  55. 

GRANTS. 

See  Monopolies,  g  2 ;   Public  Lands. 


GUARANTY. 

See  Indemnity;  Principal  and  Surety. 

H.   OONSTB1TOTION  AND  OPEBATIOK. 

g  36  (Tex.Civ.App.)  On  a  guaranty  of  certain 
assets  of  a  bank  transferred  to  plaintiff,  its 
measure  of  damages  was  the  difference,  between 
the  face  value  of  the  indebtedness  and  its  actual 
value.— Young  v.  Bank  of  Miami,  161  S.  W. 
436. 

nx.  DISCHARGE  OF  OUABANTOB. 

g  70  (Tex.Civ.App.)  On  a  guaranty  of  the  col- 
lection of  certain  assets  of  a  bank,  time  not  be- 
ing of  the  essence,  die  guarantors  were  not  re- 
'lieved  from  liability  because  the  uncollected  pa- 
per was  not  delivered  to  an  attorney  for  suit 
within  30  days  after  maturity  as  provided  for. — 
Young  V.  Bank  of  Miami,  161  S.  W.  436. 

IV.   BEBIEDIE8  OF  CREDITORS. 

g  77  (Tei.Civ.App.)  Defendants  having  repu- 
diated liability  under  a  contract  gnaranteelng 
collection  of  certain  of  a  bank's  assets,  plain- 
tiff was  entitled  to  sue  at  once  and  was  not  re- 
quired to  prove  performance  of  all  precedent 
conditions  on  its  part. — Toung  v.  Bank  of  Mi- 
ami, 161  S.  W.  436. 

g  82  (Tex.Civ.App.)  Where  defendants  guar- 
anteed certain  assets  of  a  bank  on  transferring 
them  to  plaintiff,  the  principal  debtors  were  not 
necessary  parties  to  a  suit  on  the  guaranty. — 
Young  V.  Bank  of  Miami,  161  S.  W.  436. 

A  suit  on  a  guaranty  of  certain  assets  of  an 
old  bank  transferred  to  a  partnership  operating 
a  new  one  held  properly  brought  in  the  name  of 
the  new  bank. — Id. 

g  87  (Tex.Civ.App.)  In  an  action  on  a  con- 
tract of  guaranty,  an  alleged  variance  between 
the  contract  and  the  petition  held  immateriaL — 
Young  V.  Bank  of  Miami,  161  S.  W.  430. 

g  90  (Tex.Civ.App.)  Where  a  partnership  op- 
erating a  bank  transferred  its  assets  to  a  new 
firm  consisting  of  one  of  its  members  and  others, 
representations  of  such  continuing  member  as 
to  the  collectibility  of  the  paper  of  the  bank. 
made  to  one  of  the  retiring  partners,  held  ad- 
missible on  the  issue  of  his  guaranty  of  the  as- 
sets of  the  bank. — Young  ▼.  Bank  of  Miami,  161 
S.  W.  436. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  gg  54,  66. 

tV.  SALES   AND    OONVETANCES   UN- 
DER  OBDEB  OF  COURT. 

gill  (Tex.Civ.App.)  A  deed  to  defendant's 
grantor  signed  C.  B.  per  S.  Le  B.,  "curator,"  in 
the  absence  of  any  authority  shown  for  the  exe- 
cution of  the  deed  by  him,  held  not  binding  upon 
C.  B.  and  insufficient  to  pass  her  title. — Le 
Blanc  v.  Jackson,  161  S.  W.  60. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

g  3  (Tex.Cr.App.)  Where  mayor  or  other  of- 
ficer refuses  to  approve  sufficient  bond  of  person 
appealing  from  mayor's  court,  mandamus,  and 
not  habeas  corpus,  held  to  be  the  proper  remedy. 
—Ex  parte  Hunt,  161  S.  W.  457. 

g  20  (Tex.Cr.App.)  A  lunacy  proceeding  is  civ- 
il, and  not  quasi  criminal,  and  a  person  convict- 
ed therein  is  not  entitled  to  habeas  corpus  to  de- 
termine the  constitutionality  of  the  statute  un- 
der which  the  proceedings  were  instituted. — Ex 
parte  Singleton,  161  S.  W.  123. 

n.  JURISDICTION,    PROCEEDINGS. 
AND  BELIEF. 

g  85  (Tex.CiT.App.)  In  an  action  by  a  father 
for  the  custody  of  iiiis  minor  child,  evidence  held 
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to  establish  that  the  child's  maternal  grand- 
parents acquired  custody  lawfully.— Ex  parte 
Sams,  161  S.  W.  388. 

I  92  (Tex.Cr.App.)  In  determining,  in  habeas 
corpus  in  the  Court  of  Criminal  Appeals,  the 
power  to  fine  for  contempt,  the  court  may  go 
behind  the  judgment  and  ascertain  the  facts. — 
Ex  parte  CotEee,  161  S.  W.  975. 

1 99  (Tex.CiT.App.)  A  surrender  of  the  posses- 
sion of  a  child  by  its  parents,  whether  evidenced 
by  a  written  instrument  or  vesting  in  parol, 
is  not  a  contract,  and  cannot  be  enforced  as 
such,  because  neither  the  child  nor  its  custody 
is  a  matter  of  contract,  although  the  transfer 
will  be  enforced  if  for  the  benefit  of  the  child. 
—Ex  parte  Sams,  161  S.  W.  388. 

Held,  that  a  young  father  would  not  be  given 
the  custody  of  his  minor  child  as  against  the 
maternal  grandparents,  who  rightfully  came  in- 
to custody,  where  it  was  for  the  benefit  of  the 
child  to  remain  with  his  grandmother. — Id. 

S  113  (Tex.Cr.App.)  Where  accused,  remanded 
to  the  custody  of  the  aheriflf  to  be  released  on 
bond,  appealed,  hia  appeal  should  be  dismissed 
for  want  of  jurisdiction  if  he  afterwards  entered 
into  bond.— Ex  parte  Simpkins,  161  S.  W.  97. 

{  1 13  (Tex.Civ.App.)  In  habeas  corpus  for  the 
custody  of  a  child,  Uie  erroneous  admission  of  a 
deposition  taken  in  another  suit  is  not  prejudi- 
cial error  where  the  same  matters  were  testified 
to  by  another  witness. — Ex  parte  Sams,  161  S. 
W.  388. 

HABENDUM  CLAUSE. 

See  Deeds,  §  97. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  JS  1027-1070;  Crimi- 
nal taw,  H  1163-1172. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  |  421;  Evidence,  (  317. 

HIGHWAYS. 

See  Appeal  and  Error,  f  1050;  Constitutional 
Law,  S§  63,  301;  Dedication;  Eminent  Do- 
main, I  317;  Municipal  Corporations,  i$  648, 
663,  766-821;  Navigable  Waters;  Railroads, 
H  304-351;   Telegraphs  and  Telephones,  $  10. 

I.   ESTABLISHMIiNT.  AliTEBATION, 
AND  DISOONTINnAITCE. 

(B)   Establlaliinent    liy    Siatnte    or    Statn- 
tory    Proceedlnara. 

ISO  (Tex.Civ.App.)  It  is  not  essential  to  the 
legality  of  proceedings  to  establish  a  highway 
that  the  character  of  the  notice  given  be  made 
a  matter  of  record. — Ross  v.  Veltmann,  161  8. 
W.  1073. 

i  38  (Tex.Civ.App.)  An  objection  to  notice  of 
intention  to  lay  out  a  highway,  in  that  it  was 
signed  by  only  one  member  of  the  jury  of  view, 
was  waived  by  the  landowner's  appearance  pur- 
suant to  the  notice.— Ross  v.  Veltmann,  161  S. 
W.  1073. 

{41  (Tex.Civ.App.)  Where  the  jury  of  view 
in  highway  proceedings  were  only  autiiorized  to 
lay  out  a  third  class  road,  their  report  was  not 


fatally  defective  in   reciting  the  laying  out  of 

ad."— Ross 
v.  Veltmann,  161  S.  W.  1073, 


a  "road"  instead  of  a  "third  class  road 


The  law  does  not  require  notice  to  the  land- 
owner of  the  date  when  the  commissioners' 
court  will  pass  on  the  report  of  the  jury  of 
view. — Id. 

It  was  not  necessary  that  the  commissioners' 
court  should  pass  on  the  report  of  the  jury  of 
view  at  the  iirst  term  or  at  a  regular  term  of 
such  court. — Id. 

An  order  having  been  held  defective  in  cer- 
tain particulars,  an  objecting  landowner  was 
not  entitled   to  notice  of  an  intention   of  the 


commissioners'  court  to  pass  a  new  order  to 
cure  the  defect— Id. 

HE.  COHSTRUCTION.  IMPROVEMENT, 
AND  REPAIR. 

{ 99  (Ky.)  The  county  court  having  general 
authority  to  open  public  roads,  under  Ky.  St.  Jg 
4287-4300,  the  fiscal  court,  under  its  authority 
over  roads  conferred  by  sections  1840  and  4306, 
cannot  make  an  appropriation  for  a  new  road, 
its  authority  extending  only  to  roads  already 
in  existence.— Howe  v.  Alexander,  161  S.  W, 
608. 

■  {118  (Ky.)  Under  Ky.  St.  |  1840,  giving  the 
fiscal  court  power  to  make  appropriations  to 
maintain  the  roads,  the  fiscal  court  cannot  ap- 
propriate county  funds  to  compensate  persons 
who  repaired  the  road  without  any  contract  or 
authority.— Rowe  v.  Alexander,  161  S.  W.  508. 

That  citizens  repaired  a  county  road  without 
any  contract  or  anthorization  will  not  render 
the  connty  liable  on  the  quantum  meruit.— Id. 

V.   REOTTXATION  AND  USE  FOR 

TRAVEI.. 

(A)   Obatraetton*    and    Etecroaehmenta. 

{161  (Mo.App.)  Under  Rev.  St  1909,  §  10,- 
633,  imposing  a  penalty  for  the  obstruction  of 
a  public  road  recoverable  by  the  road  district, 
and  Rev.  St.  1909,  gg  10.576-10,610,  providing  for 
the  consolidation  of  districts,  held,  that,  after 
consolidation  of  two  districts,  the  consolidated 
district  was  the  proper  plaintiff  in  an  action 
for  the  penalty.— Boonville  Special  Road  Dist. 
V.  Fuser,  161  S.  W.  683. 

A  petition  in  an  action  for  a  penalty  under 
Rev.  St.  1909,  {  10,533,  for  obstructing  a  pub- 
lic road  held  sufficient.— Id. 

(B)  Vut  of  HlKhivar  and  lia^v  of  flie  Road. 

{  165  (Ky.)  In  the  absence  of  constitutional 
restriction,  the  Legislature  may  assume  or  re- 
gain control  and  supervision  of  the  highways 
of  the  state  in  whole  or  in  part. — Christian-Todd 
Telephone  Co.  v.  Commonwealth,  161  S.  W.  543. 

The  control  of  public  roads,  given  the  fiscal 
courts  by  Ky.  St.  §  4306,  is  a  right  of  which 
they  cannot  be  deprived  without  their  consent 
except  by  express  legislative  authority. — Id. 

{  165  (Ky.)  The  Legislature  can,  in  the  exer- 
cise of  the  police  power,  regulate  the  use  and 
driving  of  motor  vehicles. — City  of  Newport  v. 
Merkel  Bros.  Co.,  161  S.  W.  549. 

I  184  (Mo.App.)  In  an  action  for  damages  for 
the  killing  of  plaintiffs  mare  by  collision  with 
defendant's  horse  and  buggy  on  the  highway  in 
the  nighttime,  evidence  that  plaintiff's  son,  who 
rode  the  mare  at  the  time  of  the  accident,  was 
in  the  habit  of  riding  her  along  the  highway  at 
the  place  of  the  accident  at  a  high  speed,  hM 
admissible.— Hodges  v.  UiU,  161  S.  W.  633. 

HOMESTEAD. 

See  Appeal  and  Error,  g  1207;  Executors  and 
Administrators,  |  329;  Fraudulent  Convey- 
ances, i  52;  Marshaling  Assets  and  Securi- 
ties, {  3;   Partition,  g  12. 

I.  NATURE.  AOQTTISITION,   AND 
EXTENT. 

(A)  Kutnre,   Creation,  and   Duration   of 
Batate  or  Rlcht   in   Qeneral. 

{  I  (Mo.)  The  homestead  and  fee  are  not  two 
separable  and  divisible  interests,  but  must  be 
kept  together.— Armor  v.  Lewis,  16l  S.  W.  251. 

(B)   Lilabllttlea   Bnforceable   A«atnat 
Honteatead. 

{  108  (Tex.Civ.App.)  A  debtor  has  the  equi- 
table right  to  have  a  chattel  mortgage  debt 
satisfied  first  from  the  proceeds  of  the  sale  of 
the  unexempt  mortgaged  property  before  re- 
sorting to  the  sale  of  the  debtor's  exempt  prop- 
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erbr.— Pugh  v.  Whltsitt  ft  Guerry,  161  S.  W. 

nX.  BIGHTS  OF  SUBVIVINO  HTT8- 

BAMB,  WIXX2CHIIJ>REN, 

OB  HEIB8. 

S  135  (Mo.)  The  rights  and  interests  of  the 
widow  and  heirs  of  a  deceased  homesteader  are 
not  to  be  determined  by  the  atatate  of  descents 
and  distributions,  but  by  the  homestead  stat- 
utes which  cover  the  whole  ground.— Armor  v. 
Lewis.  161  S.  W.  251. 

I  146  (Ark.)  On  the  death  of  the  mortgagor' 
of  a  homestead  his  heir  was  entitled  to  rents 
and  profits  until  one  of  the  mortgagees  had  as- 
serted his  right  to  foreclose  or  take  possession 
to  subject  the  rents  and  profits  to  the  payment 
of  the  mortgages. — Armistead  ▼.  Bishop,  161  S. 
W.  1S2. 

On  death  of  the  mortgagor  of  a  homestead  it 
was  immaterial  to  a  junior  mortgagee  whether 
the  rents  prior  to  foreclosure  were  paid  to  the 
heir  or  to  the  administrator. — ^Id. 

IV.  ABAMBOmiENT.   WAIVEB,   OB 
rOBFEIXUBE. 

i  1 62  (Ky.)  Temporary  absence  when  the 
debt  was  created  held  not  to  defeat  the  right  of 
homestead.— Mount  t.  Fourth  Street  Bank,  161 
S.  W.  220. 

f  ISO  (Ky.)  Where  land  was  paid  for  before 
a  debt  was  created,  that  a  conveyance  to  the 
debtor's  wife  was  fraudulent  did  not  defeat 
their  right  to  a  homestead  as  against  the  cred- 
itor.—Mount  V.  Fourth  Street  Bank,  161  S.  W. 
220. 

i  181  (Tex.Civ.App.)  The  court's  finding  that 
a  wife  ml  not  abandon  .her  homestead,  but 
merely  left  her  husband  temporarily  to  earn  a 
living  for  herself  and  her  minor  child,  ^eld  sup- 
ported by  the  evidence.— Gutberidge  v.  Guther- 
idge,  161  S.  W.  892. 

V.  PBOTBOTION  AND  ENFOROEKEirr 
OF  BIGHTS. 

i  185  (Mo.)  A  homestead  is  protected  against 
a  creditor's  judgment  lien.— Armor  v.  Lewis, 
161  S.  W.  261. 

§  199  (Ky.)  Where,  in  suit  to  set  aside  con- 
veyance to  debtor's  wife  as  fraudulent,  the 
court  concluded  that  an  allotted  homestead  was 
insufficient,  he  could  make  the  allotment  him- 
self instead  of  appointing  other  commissioners. 
—Mount  T.  Fourth  Street  Bank,  161  S,  W.  220. 

I  203  (Mo.)  A  creditor  of  the  owner  cannot 
sell  the  homestead  tract  on  fi.  fa.  subject  to  the 
homestead  right.— Armor  v.  I^ewis,  161  S.  W. 
251. 

HOMICIDE. 

See   Criminal  Law,   i§   778,   805;    Indictment 
and  Information,  §  191. 

n.  mrRDEB. 

1 8  (Tex.Cr.App.)  Under  Pen.  Code  1911,  art. 
15,  one  who  committed  a  homicide  in  April,  be- 
fore the  enactment  of  Acts  33d  Leg.  c.  116,  effec- 
tive July  1st,  abolishing  the  degrees  of  murder, 
should  be  tried  under  the  old  law. — Hill  v. 
•State,  161  S.  W.  118. 

{  13  (Tex.Cr.App.)  In  murder  in  the  second 
degree  malice  will  be  implied  from  the  fact  of 
an  unlawful  killing  not  justified  or  excused. — 
Cooper  V.  State,  161  S.  W.  1094. 

I  18  (Tex.Cr.App.)  Where  accused  and  others 
were  engaged  in  hauling  away  goods  stolen 
from  a  burglarized  car  when  accused  shot  an 
officer  attempting  to  arrest  them,  accused  was 
"in  the  perpetration"  of  the  burglary,  within 
Pen.  Code  1911,  art  1141.— Christian  t.  State, 
161  S.  W.  lOL 


m.  MAH8X.A1TGHTEB. 

136  (Tex.Cr.App.)  Though  accused  used  in- 
sulting epithet  intending  to  provoke  a  difficulty, 
if  he  intended  to  provoke  only  an  ordinary  fight 
and  was  forced  to  kill  under  the  circumstances, 
held,  that  he  would  not  be  guilty  of  a  higher 
grade  of  homicide  than  manslaughter.- Reed  v. 
State,  161  S.  W.  97. 

I  54  (Ark.)  Where  defendant  shot  and  killed 
under  the  belief  that  he  was  about  to  be  as- 
saulted, but  acted  too  hastily  and  without  due 
care,  he  was  guilty  of  manslaughter.— Bruder 
V.  State,  161  S.  W.  1067. 

{  63  (Tex.Cr.App.)  Person  who  killed  another 
in  a  fight  held  guilty  only  of  manslaughter  if 
he  entered  into  the  fight  with  no  purpose  of 
killing  and  the  court  should  have  submitted 
manslaughter  from  the  viewpoint  of  mutual 
combat.— Reed  v.  State,  161  S.  W.  97. 

I  83  (Tex.Cr.App.)  That  accused  was  a  small- 
er man  than  deceased  held  not  to  reduce  homi- 
cide committed  in  a  fight  with  a  knife  below  the 
grade  of  manslaughter  under  the  facta.— Dawaon 
V.  State,  161  S.  W.  469. 

V.   EXOTT8ABI.E   OB   JITBTIFIABIJE: 
HOMICIDE. 

S  125  (Tex.Cr.Apn.)  Homicide  is  excusable 
where  the  death  of  a  human  being  happens  by 
accident  or  misfortune.— Cooper  y.  State,  161 
S.  W.  1094. 

VH.  BinDENCE. 
(B)  Admlsslbllltr   In    General. 

I  156  (Tex.Cr.App.)  Evidence  as  to  location 
and  extent  of  wounds  inflicted  on  deceased  held 
admissible  on  the  question  of  whether  an  intent 
to  kill  was  manifest  from  the  manner  of  ac- 
cused's use  of  a  knife,  though  deceased's  death 
from  wounds  inflicted  by  accused  had  alreadv 
been  proved.— Dawson  v.  State,  161  S.  W.  409. 

§  158  (Tex.Cr.App.)  In  a  prosecution  for  kill- 
ing accused's  wife,  evidence  as  to  a  quarrel 
earlier  in  the  morning,  other  than  that  which 
wag  the  basis  of  the  homicide,  was  admissible 
to  show  the  relation  between  the  parties. — Hill 
V.  State,  161  S.  W.  118. 

I  165  (Tex.Cr.App.)  In  the  trial  of  accused 
for  the  murder  ot  his  wife,  evidence  of  his  ill 
treatment  during  their  marriage  of  13  months 
held  admissible.— Cooper  v.  State,  161  S.  W. 
1094. 

{  174  (Tex.Cr.App.)  Evidence  that  deceased, 
after  receiving  the  fatal  injuries,  and  while  be- 
ing taken  to  a  doctor,  asked  where  "the  a of 

a  b "  (meaning  accused)  was,  was  properly 

excluded.— Dawson  v.  State,  161  S.  W.  469. 

i  188  (Tex.Cr.App.)  Accused  was  not  enti- 
tled to  prove  by  decedent's  wife  that  decedent 
had  served  a  two-year  term  in  the  penitentiary, 
in  the  absence  of  an  offer  to  prove  that  she 
had  informed  accused  of  the  fact  prior  to  the 
killing.-Shaw  t.  State,  161  S.  W.  963. 

(C)  Dylav  Deelsratloaa. 
{203  (Tex.Cr.App.)  Where  decedent,  while 
being  helped  into  the  ambulance  after  being 
shot,  told  witness  to  take  decedent's  gun  be- 
cause he  wonld  never  have  any  more  use  for  it, 
conscionsness  of  approaching  death  was  shown, 
within  Code  Cr.  Proc.  1911,  art.  808.— Chria- 
tian  V.  State,  161  S.  W.  101. 

(E)  'WelKitt  and  Bnflleleney. 

}250  (Tex.Cr.App.)  Evidence  held  sufficient 
to  support  a  conviction  '  for  manslaughter. — 
Dawson  v.  State,  161  S.  W.  469. 

S  254  (Mo.)  Evidence  held  to  sustain  a  con- 
viction of  murder  in  the  second  degree. — State 
V.  Miles,  161  S.  W.  766. 

▼m.  TBIAIi. 

(B)   Q.ne«tlona  for  JarT. 

{282  (Tenn.)  Under  Shannon's  Code,  §  6441, 
the  trial  court  cannot,  where  accused  pleaded 
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not  guilty  and  claimed  that  he  fired  the  fatal 
shot  by  accident  while  attempting  to  rob  de- 
ceased, take  away  £ioin  the  jury  the  right  to 
determine  whether  the  offense  was  murder  in 
the  first  degree  or  a  lesser  crime. — Shipp  y. 
State,  161  S.  W.  1017. 

(C)   Inatractlona. 

§286  (Tex.Cr.App.)  Where  the  evidence  show- 
ed that  accused  and  decedent  who  were  stran- 
gers met  suddenly  in  the  nighttime,  and  accus- 
ed testified  that  he  cut  decedent  only  once,  with 
a  pocketknife,  which  was  not  shown  to  have 
been  a  dangerous  weapon,  merely  to  defend 
himself  and  another  against  threatened  attack 
and  without  intent  to  kill,  the  court  should 
have  instructed  that  accused  should  be  acquit- 
ted of  homicide  if  he  bad  no  intent  to  kill. — 
Trevino  t.  State,  161  S.  W.  108. 

j  292  (Ark.)  In  a  prosecution  for  assault  with 
intent  to  kUl,  instruction  as  to  defendant's 
felonious  intent  and  as  to  his  resumption  of  the 
difficulty  after  its  abandonment  held  not  errone- 
ous as  permitting  a  conviction  without  consider- 
ing the  element  of  malice  aforethought. — Alford 
v.  State,  161  S.  W.  497. 

{ 294  (Ark.)  Where  defendant  in  a  prosecu- 
tion for  assault  with  intent  to  kill  was  guilty  of 
some  degree  of  assault,  even  if  he  was  too  in- 
toxicated to  form  a  specific  intent  to  kill,  the 
omission  to  charge  as  to  the  element  of  intoxica- 
tion was  not  error. — Alford  v.  State,  161  S.  W. 
407. 

S  295  (Tex.Cr.App.)  It  was  error  to  refuse  a 
requested  charge  in  a  homicide  case  submitting 
the  question  of  insulting  conduct  by  decedent 
toward  accused's  mother,  the  evidence  raising 
that  issue.— Trevino  v.  State,  161  S.  W.  108. 

§300  (Ark.)  An  instruction,  in  a  prosecution 
for  assault  with  intent  to  kill,  that,  if  accused 
thought  be  might  be  murderously  assaulted  by 
A.,  prosecuting  witness,  "or"  the  latter's  broth- 
er, ft  was  his  duty  to  do  everything  in  his  pow- 
er, consistent  with  his  own  safety,, to  avoid  the 
diflScnlty  was  not  erroneous,  where  accused  tes- 
tified that  when  he  shot  he  believed  that  pros- 
ecuting witness  and  his  brothers  were  making 
a  concerted  attack  upon  him. — Coulter  v.  State, 
161  S.  W.  186. 

An  instruction  held  not  objectionable  as  per- 
mitting an  inference  that  there  was  evidence 
that  accused  could  have  prevented  the  injury 
without  shooting  after  drawing  his  pistol, 
where  prosecutor  testified  that  accused  bad  bis 
pistol  in  his  hands  before  he  shot. — Id. 

{300  (Arlc)  In  a  trial  for  homicide,  instruc- 
tion ield  to  deal  exclusively  with  the  subject 
of  self-defense  and  not  to  be  objectionable  as 
telling  the  jury  that  if  there  was  really  no 
danger  to  defendant,  no  matter  how  honest 
■his  belief  of  danger  was,  he  would  be  guilty 
of  murder.— Bruder  v.  State,  161  S.  W.  1067. 

{  300  ^o.)  An  instruction  that  accused  must 
have  believed  and  have  had  reasonable  cause  to 
believe  that  decedent  was  atiout  to  take  his  life, 
and  that,  in  determining  whether  accused  had 
reasonable  cause,  the  jury  must  consider  all  the 
facts,  sufficiently  submitted  the  law  of  self- 
defense.— State  V.  Miles.  IGl  S.  W.  766. 

An  instruction  on  self-defense  held  properly 
refused  for  want  of  evidence  on  which  to  base 
it.— Id. 

An  instruction  that  it  was  the  same  offense  to 
kill  a  bad  man  as  to  kill  a  good  one,  and  that 
decedent  when  intoxicated  was  a  quarrelsome 
man,  did  not  justify  accused  in  killing  him, 
held  proper.- Id. 

{300  (Tex.Cr.App.)  Reasonable  doubt  as  to 
necessity  of  a  charge  of  manslaughter,  self- 
defense,  or  defense  of  another  should  be  resolv- 
ed in  favor  of  accused.— Christian  v.  State,  161 
S.  W.  101. 

1300  (Tex.Cr.App.}  The  court  having  given 
a  full  charge  on  self-defense,  without  any  lim- 


itation on  provoking  the  difficulty,  it  was  not 
necessary  to  give  defendant's  requested  instruc- 
tion that  he  had  a  right  to  seek  deceased  for  an 
explanation  of  remarks  about  him  and  his  sis- 
ter-in-law and  if  he  anticipated  danger  to  arm 
himself.— Strickland  v.  State,  161  S.  W.  110. 

§300  (Tex.Cr.App.}  Evidence  that  decedent 
said  to  defendant,  I  will  fix  you  right  now," 
and  grabbed  for  an  axe,  whereupon  defendant 
immediately  killed  him,  did  not  re<iuire  a  charge 
on  threats.— Belcher  v.  State,  161  8.  W.  459. 

In  a  prosecution  for  patricide,  an  instruction 
on  self-defense,  held  not  erroneous  as  containing 
a  condition  hypothesizing  defendant's  knowledge 
of  the  character  and  disposition  of  deceased 
and  their  relative  strength. — Id. 

§300  (Tex.Cr.App.)  Where  accused  alone 
testified  that  deceased  had  threatened  to  kill 
him,  and  there  was  no  question  of  any  other 
threats,  a  charge  as  to  defendant's  honest  belief 
as  to  the  making  of  such  a  threat  by  deceased 
was  not  called  for.— Perales  v.  State,  161  S.  W. 
482. 

Where  accoaed  alone  testified,  without  con- 
tradiction, that  deceased  had  threatened  to  kill 
him,  and  there  was  no  question  of  any  other 
threats,  a  charge  as  to  defendant's  honest  be- 
lief'as  to  the  making  of  such  a  threat  by  de- 
ceased was  not  called  for. — Id. 

(300  (Tex.Cr.App.)  Where  accused,  on  re- 
turning from  a  hunting  expedition,  shot  decedent 
on  a  railroad  rjght  of  way,  the  court  did  not 
err  in  omitting  to  charge  that,  when  accused 
saw  decedent,  he  had  the  right  to  arm  himself 
and  demand  an  explanation  of  prior  threats. — 
Shaw  V.  State,  161  S.  W.  063. 

§300  (Tex.Cr.App.)  An  instruction  on  self- 
defense  requiring  the  jury  to  find  that,  at  the 
time  defendant  shot,  he  believed  that  he  had 
been  actually  assaulted,  and  that  he  shot  deceas- 
ed in  good  faith,  etc.,  held  erroneous.— Johnson 
v.  State,  161  S.  W.  1098. 

{  30 1  (Tex.Cr.App.)  A  reasonable  doubt  as  to 
necessity  of  a  charge  of  defense  of  another 
should  be  resolved  in  favor  of  accused. — Chris- 
tian V.  State,  161  S.  W.  101. 

.§301  (Tex.Cr.App.)  An  inatmction  on  de- 
fense of  another  held  erroneous.— Trevino  v. 
State,  161  S.  W.  108. 

Where  there  was  evidence  in  a  homicide  case 
that  accused  did  the  cutting  to  defend  another, 
who  was  then  being  attacked  by  decedent,  the 
issue  of  the  killing  in  defense  of  another  should 
have  been  submitted.— Id. 

§307  (Tenn.)  It  is  the  better  practice  to 
charge  upon  all  of  the  offenses  embraced  in  the 
indictment,  since  failure  to  do  so  will  be  re- 
versible if  there  is  any  doubt  that  accused  was 
prejudiced  by  such  omission. — Jones  v.  State, 
161  S.  W.  1016. 

§308  (Tenn.)  In  view  of  Shannon's  Code,  § 
6441,  requiring  the  jury  to  ascertain  in  their  . 
verdict  whether  the  offense  is  murder  in  the 
first  or  second  degree,  it  was  error  for  the  court 
on  trial  of  an  indictment  for  murder  not  to  in- 
struct on  second  degree  murder. — Jones  v.  State, 
161  S.  W.  1016.      . 

§  309  (Ark.)  An  instruction  placing  the  bur- 
den of  showing  tbe  homicide  to  be  manslaugh- 
ter was  proper,  where  the  evidence  would  have 
warranted  a  conviction  of  murder  in  the  second 
degree.- Carlton  v.  State,  161  S.  W.  145. 

§309  (Tex.Cr.App.)  A  reasonable  doubt  as  to 
necessity  of  a  charge  of  manslaughter  should 
be  resolved  in  favor  of  accused.— Christian  v. 
State.  161  S.  W.  101. 

§  309  (Tex.Cr.App.)  It  was  not  error  in  a 
homicide  case  to  refuse  to  submit  in  the  charge 
on  manslaughter  tbe  insulting  language  by  de- 
cedent which  consisted  in  calling  accused  a  son 
of  a  whore  and  disgraced.- Trevino  v.  State, 
161  S.  W.  108. 
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S309  (Tex.Cr.App.)  Evidence  held  to  call  for 
an  instruction  on  negligent  homicide  in  the 
second  degree.— Hill  v.  State,  161  S.  W.  118. 

§309  (Tex.Cr.App.)  Accused's  testimony  held 
iusufiicient  to  raise  the  issue  of  sudden  anger 
or  fear  aroused  by  adequate  cause;  and,  the 
state's  evidence  indicating  a  plain  case  of  mur- 
der, the  court  did  not  err  in  omitting  to  charae 
on  manslaughter.— Shaw  v.  State,  161  S.  W. 
963. 

§309  (Tex.Cr.App.)  Evidence  h«ld  not  to 
raise  the  issue  of  negligent  homicide. — Cooper  t. 
State,  161  S.  W.  lOSi. 

(D)  Verdict. 

{313  (Tex.Cr.App.)  Where  accused  was 
charged  with  having  committed  a  murder  in  1901, 
when  the  punishment  for  murder  on  exprrtis 
malice  differed  from  that  pro^nded  for  murder 
with  implied  malice,  be  was  entitled  to  have  the 
jury  iind  whether  he  committed  the  offense  with 
express  or  Implied  malice. — Johnson  v.  State, 
161  S.  W.  1098. 

X.  APPEAX.  AND  EBBOB. 

1340  (Ark.)  In  a  prosecution  for  homicide, 
the  giving  of  an  instruction  casting  on  accused 
the  burden  of  showing  the  offense  to  be  less 
than  murder  in  the  second  degree  was  harmless, 
where  accused  was  only  convicted  of  manslaugh- 
ter.—Carlton  V.  State,  161  S.  W.  145. 

!  340  (Tenn.)  Failure  to  instruct  on  second 
degree  murder  so  that  the  jury  could  ascertain 
in  its  verdict  whether  the  offense  was  first  or 
second  degree  murder,  pursuant  to  Shannon's 
Code,  §  6441,  was  reversible  error,  notwith- 
standingPub.  Acts  1911,  c.  32.— Jones  v.  State, 
161  S.  W.  1016. 

i  340  (Tex.Cr_App.)  Under  evidence  that  de- 
cedent, a  deputy,  stepped  out  from  hiding  and 
presented  a  gun  at  accused  and  others  carrying 
away  stolen  property,  any  error  in  submitting 
manslaughter,  self-defense,  or  defense  of  an- 
other was  not  prejudicial,  though  the  only  de- 
fense was  alibi.— Christian  v.  State,  161  S.  W. 
101. 

g  349  (Tex.Cr.App.)  Where  a  conviction  for 
aggravated  assault  under  an  indictment  for  as- 
sault to  murder  is  reversed,  assault  to  murder 
should  not  be  submitted  on  the  new  trial. — 
Lara  t.  State,  161  S.  W.  99. 

HOSPITALS. 

See  Taxation,  |{  29,  88. 

HUMANITARIAN  DOCTRINE. 

See  Master  and  Servant,  {  295;  Negligence,  S 
119;   Railroads,  g  338. 

HUSBAND  AND  WIFE. 

See  Appeal  and  Error,  §§  719,  1009,  1027. 
1172 ;  Bigamy ;  Descent  and  Distribution,  g 
128;  Divorce;  Frauds,  Statute  of,  i  63; 
Fraudulent  Conveyances,  §  269;  Judgment,  g 
693;  Marriage;  Partition,  g  9;  Pleading,  i 
433 ;  Sales,  f  359 ;  Vendor  and  Purchaser,  | 
229. 

I.  M UT1TAI.  BIGHTS,  SUTIES,  AND 
I.IABIUTIES. 

g  15  (Mo.)  Where  a  wife  joined  with  her  hus- 
band in  executing  a  power  of  attorney  to  con- 
vey land  in  which  her  husband  had  a  Vie  estate, 
and  the  power  clearly  showed  that  she  had  no 
interest  in  the  land  except  as  wife,  her  execution 
did  not  carry  with  it  her  contingent  remainder 
in  the  land  given  by  the  will  of  her  father-in- 
law.— Armor  V.  Frey,  161  S.  W.  829. 

g  25  (Mo.App.)  Upon  a  husband's  lease  of 
property  of  his  wife  in  which  he  had  no  inter- 
est, held,  in  view  of  her  knowledge,  her  claim 
for  an  accounting  of  the  rents,  etc.,  that  there 
WM  a  recognition  in  the  lease  and  that  the 


lessee  became  the  wife's  tenant. — Shall  ▼.  Cnm- 
mlngs,  161  S.  W.  360. 

g  25  (Mo.App.)  Evidence,  in  an  action  by  a 
daughter  against  her  mother's  estate  to  recover 
for  personal  services  in  caring  for  her  mother, 
held  not  to  show  that  plaintiff's  husband  was 
her  agent  for  making  a  contract  with  her  moth- 
er to  pay  for  the  latter's  care.— Taylor  v.  George, 
161  S.  W.  1187. 

m.  CONVETANCES,  OONTBAOTS.  AND 

OTHEB  TBAN8AOTIONB  BETWEEN 

HUSBAND  AND  WIFE. 

g49'/2  (Ky.)  Where  a  husband,  competent  to 
transact  business,  directed  a  note  for  land  sold 
to  t>e  made  payable  to  the  wife,  it  would  be  con- 
strued as  a  gift  to  or  provision  for  her,  in  the 
absence  of  any  agreement  to  the  contrary. — ^Ad- 
ams V.  Button,  161  S.  W.  1100. 

V.  WIFE'S  SEP  ABATE  ESTATE. 

(B)   RlKhta  and  l,lablllttea  of  Hnabaad. 

g  138  (Mo.App.)  Thou|;h  a  husband  who  leas- 
ed his  wife's  property  did  not  have  her  written 
consent  as  the  statute  requires,  after  death 
of  the  husband  or  divorce,  she  might  ratify  the 
lease.— ShuU  v.  Cummings,  161  S.  W.  360. 

(C)   Uabllltles  and  CkarKca. 

g  156  ^Ark.)  A  married  woman  was  not  per- 
sonally liable  on  a  note  executed  by  her  for  her 
husband's  accommodation,  which  was  given  for 
the  purchase  price  of  a  jack  in  which  she  had 
no  interest— Warden  v.  Middleton,  161  S.  W. 
151. 

gl7l  (Mo.)  That  a  wife  signed  a  note  and 
deed  of  trust  on  her  home  because  of  threats 
that  her  husband  would  be  prosecuted  for  crime 
if  she  did  not,  constituted  duress  authorizing 
cancellation.— Ryan  v.  Strop,  161  S.  W.  700. 

VI.  ACTIONS. 

g  221  (Ky.)  Where  a  wife  has  been  fuUy  com- 
pensated for  her  interest  in  land,  but  her  record 
title  remains,  the  court  ordering  sale  thereof 
under  judgment  against  the  husband  should 
make  her  a  par^to  the  action. — ^Marcnm  v. 
Marcum,  161  S.  W.  616. 

VH.   COMMUNITY  PBOPEBTT. 

g249  (Tex.Civ.App.)  Property  acquired  by  a 
husband  before  bis  wife  secured  a  divorce  is 
community  property,  even  if  at  the  time  of  the 
acquisition  she  was  living  apart  from  him  be- 
cause obliged  to  do  so  to  make  her  own  living. 
— Gutheridge  t.  Gutheridge,  161  S.  W.  892. 

8  250  (Tex.Civ.App.)  Where  one  entered  on 
land  as  a  trespasser,  and  occupied  it  for  four 
or  five  years,  and  then  orally  gave  it  to  a  mar- 
ried daughter,  and  she  and  her  husband  re- 
mained in  possession  long  enough  to  acquire 
title  by  adverse  possession,  the  proper^  was 
community  pipperty.— Treadwell  v.  Walker 
County  Lumber  Co.,  161  S-.  W.  397. 

g  267  (Tex.Civ.App.)  Where  a  husband  de- 
serts his  wife,  she  may  sell  the  community 
estate  to  provide  necessaries  for  herself,  even 
though  she  has  no  minor  children. — Adams  v. 
Wm.  Cameron  &  Co.,  161  S.  W.  417. 

1267  (Tex.Civ.App.)  Where  a  husband  con- 
veyed one-half  of  the  community  property  of 
himself  and  wife  to  their  infant  child,  the  rights 
of  the  parties,  upon  the  death  of  the  child  in- 
testate and  without  issue,  are  the  same  as  if 
no  conveyance  had  been  made.— Gutheridge  v. 
Gutheridge,  161  S.  W.  892. 

A  conveyance  by  a  husband  of  the  community 
property  of  himself  and  wife  is  good  as  to  his 
interest  in  the  property  and  should  not  be  can- 
celed at  the  suit  of  the  wife  except  aa  to  her 
share. — Id. 

8  268  (Tei.Civ.App.)  Where  first  deed  of  trust 
to  land,  undivided  half  interest  of  which  was 
wife's  separate  property  and  one-half  commu- 
nity property,  by  husband  and  wife  secured  debt 
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on  which  wife  was  surety,  while  second  deed 
by  hnsband  alone  secnred  his  debt,  wife's  right 
to  have  hasband's  interest  sold  and  applied  to 
the  first  debt  before  resorting  to  her  interest 
held  superior  to  the  equity  of  the  creditor. — H. 
O.  Wooten  Grocer  Co.  t.  Smith,  161  8.  W.  945. 

8  270  (Tex.Civ.App.)  In  trespass  to  try  title 
to  community  property,  it  is  not  necessary  to 
make  the  defendant's  wife  a  party,  even  though 
the  land  be  used  as  their  homestead. — Childress 
V.  Bobinson,  161  S.  W.  7a 

1273  (Tei.Civ.App.)  Where  a  wife  died  be- 
fore the  execution  of  a  deed  by  which  the  sur- 
viving husband,  acquired  title,  the  presumption 
was  that  the  property  was  his  separate  es- 
tate, unless  it  were  shown  that  title  had  in 
effect  been  acquired  by  purchase  prior  to  the 
death  of  the  wife  and  had  been  paid  for  with 
community  funds.— Le  Blanc  v.  Jackson,  161 
S.  W.  60. 

VXn.   SEPARATIOM    AND    SEFAKATE 
MAIXTEirANCE. 

{283  (Mo.App.)  A  husband  is  entitled  to  se- 
lect the  family  domicile;  but  neither  spouse 
is  entitled  to  demand  that  the  other  live  in 
such  manner  that  his  or  her  parents  cannot 
visit  them.— Coulter  v.  Coulter,  161  S.  W.  281. 

Where  a  wife  abandoned  her  husband,  leav- 
ing the  home  that  he  had  provided  for  her,  he 
condoned  her  fault  by  resuming  cohabitation 
with  her  under  a  promise  to  provide  as  soon  as 
possible  a  new  home  more  acceptable  to  her, 
consenting  for  her  to  temporarily  remain  with 
her  parents. — Id. 

A  wife  is  entitled  to  a  decree  for  separate 
maintenance  under  Rev.  St.  1009,  i  8295,  where 
her  husband  consented  to  her  living  apart  from 
him  temporarily,  and  failed  to  make  any  pro- 
vision for  her  return  to  him  or  to  new  home  in 
another  state. — Id. 

I  283  (Mo.App.)  A  wife  may  leave  home  and 
sue  for  separate  maintenance  under  the  stat- 
ute, if  her  husband's  wrongful  conduct  makes 
her  condition  while  living  with  him  intolerable. 
— Kindorf  v.  Kindorf,  161  S.  W.  318. 

There  is  an  abandonment,  entitling  the  wife 
to  separate  maintenance,  where  her  husband 
wrongfully  drives  her  from  him  or  turns  her 
out  of  doors. — Id. 

To  constitute  an  abandonment,  so  as  to  en- 
title the  wife  to  a  separate  maintenance,  there 
must  be  a  failure  or  refusal  to  provide  for  her, 
as  well  as  an  abandonment— Id. 

A  husband  cannot,  after  turning  his  wife  out 
of  his  home  without  cause,  relieve  himself  from 
providing  a  separate  maintenance  by  offering 
to  support  her  if  she  returns. — Id. 

!  297  (Mo.App.)  Evidence  in  an  action  for 
separate  maintenance  held  to  sustain  a  finding 
that  defendant  struck  his  wife  and  drove  her 
from  his  home,  and  afterwards  refused  to  pro- 
vide for  her  unless  she  would  return. — Kindorf 
V.  Kindorf,  161  S.  W.  318. 

Evidence  in  an  action  for  separate  mainte- 
nance held  not  to  show  that  an  allowance  of 
$25  a  month  was  excessive. — Id. 

IMPEACHMENT. 

See  Witnesses,  H  317--il0. 

IMPLIED  CONTRACTS. 

See  Money  Lent ;  Work  and  Labor. 

IMPROVEMENTS. 

See  Mechanics'  Liens ;  Municipal  Corporations, 
{{  266-586,  623;   Partition.  {  85. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  g  93. 


INCORPORATION. 

See  Municipal  Corpondons,  §{  14-17. 

INCUMBRANCES. 

See  Wills.  {  839. 

INDEBTEDNESS. 

See  Wills,  {  839. 

INDEMNITY. 

See  Principal  and  Surety. 

{  9  (Tex.Civ.App.)  On  a  contract  of  indemnity 
whereby  defendant  had  agreed  to  pay  or  dia- 
charge  plaintiff's  debts,  held  not  to  oe  indemni- 
fied by  an  attorney's  fee  paid  by  him  in  de- 
fending one  of  the  creditors'  suits  pending  the 
transaction. — First  State  Bank  of  Paradise  v. 
Wallace,  161  S.  W.  957. 

I  15  (Tex.Civ.App.)  Bank's    contract    to    pay 

Slaintiff's  debts  held  merely  a  contract  of  in- 
enmity,  and  that  plaintiff,  to  maintain  bis  ac- 
tion for  the  breach  thereof,  and  to  recover  the 
difference  between  the  face  of  the  debts  and  the 
amount  actually  paid  by  defendant  for  their 
discharge,  must  show  that  he  had  paid  the  debts 
in  controversy.— First  State  Bank  of  Paradise 

V.  Wallace,  161  S.  W.  957. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  H  316,  819. 

INDICTMENT  AND  INFORMATION. 

See  Abortion,  {  6 ;  Assault  and  Battery,  §J  74, 
77 ;  Criminal  Law,  fS  619,  1088,  HOT ;  For- 
geiy,  f  29 ;  Mayhem,  {  4 ;  Railroads,  I  255 ; 
Robbery,  H  17,  20,  80 ;   Sodomy,  i  5. 

IV.  FII.INO  AMO  FORMAI.  REQUI- 
SITES OF  INFORMATION  OR 

OOMPI.AINT. 

{  35  (Ark.)  Prosecuting  ofDcers  have  the  right 
to  file  a  criminal  "information"  which  is  an 
accusation  in  the  nature  of  an  indictment,  dif- 
fering only  in  t)einE  presented  by  a  competent 
public  official  on  his  oath  of  oBice  instead  of 
by  a  grand  jury  on  their  oath. — State  v.  Wil- 
liams, 161  S.  W.  159. 

V.  REQUISITES  AND  SUFFICIENOT 
OF  AOOTTSATION. 

S  79  (Mo.App.)  Ad  information  need  not 
strictly  conform  to  the  rules  of  grammar,  if  it 
fully  informs  defendant  of  the  nature  and  cause 
of  the  accusation. — State  v.  Schomers,  161  S.  W. 
1177. 

{  109  (Ark.)  An  indictment  charging  a  statu- 
tory offense  must  allege  all  of  the  essential  ele- 
ments.- State  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
161  S.  W.  1066. 

gll9  (Tex.Cr.App.)  The  indictment  clearly 
charging  an  offense  both  in  getting  drunk  and 
being  found  intoxicated  in  a  public  place,  un- 
necessary allegations  do  not  invalidate  it  but 
are  surplusage. — Kuykendall  v.  State,  l6l  S. 
W.  130. 

VI.  JOINDER  OF  PARTIES.  OFFENSES, 
AND  COUNTS,  DUPliCITT, 

AND  EI.EOTION. 

S  1 24  (Mo.)  There  was  an  improper  joinder  of 
parties  defendant  in  an  information  charging 
that  accused  and  another  jointly  stole  a  horse 
and  also  charging  that  accused  alone  assisted 
in  the  escape  of  such  other  after  such  other 
had  alone  stolen  the  same  horse. — State  v.  Chris- 
tian, 161  S.  W.  736. 

%  125  (Ark.)  Indictment  for  rape  by  force  on 
a  female  under  16  held  not  defective  as  charg- 
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ing  both  rape  and  carnal  abuse. — Tbreet  v. 
State,  161  S.  W.  13fl. 

8  130  (Mo.)  A  count,  charging  that  accused 
and  another  jointly  stole  a  .horse,  could  not  be 
joined  with  another  count  charging  that  accused 
assisted  in  the  escape  of  such  other  after  he 
alone  bad  stolen  the  same  horse,  not  being  au- 
thorized by  Rev.  St.  1909.  {§  4528,  5103,  5104. 
—State  V.  ChrUtian,  161  S.  W.  736. 

Only  such  offenses  may  be  joined  as  arise 
out  of  the  same  transaction  and  are  so  far  re- 
lated that  an  acquittal  or  conviction  for  one 
would  bar  a  prosecution  for  the  other. — ^Id. 

rc.  ISS1TE8.  PROOF.  AND  VARXANOK 

1171  (Tex.Gr.App.)  Where  an  indictment 
charged  that  three  persons  committed  robbery, 
they  were  not  entitled  to  acquittal  if  the  evi- 
dence did  not  show  that  they  acted  jointly, 
but  one  or  more  might  be  convicted. — Madrid  v. 
State,  161  S.  W.  §3. 

\ 
Z.   CONVICTION  OF  OFFENSE  IN- 
OIiUBES  IN  CHARGE. 

i  191  (Mo.)  Rev.  St.  1909,  i  4458,  defining 
manslaughter  in  the  second  degree  and  the  of- 
fense of  felony  of  abortion,  creates  separate 
offenses,  and,  under  an  information  charging 
manslaughter  in  the  second  degree,  accused  may 
not  be  convicted  of  abortion.— State  v.  Sonner, 
161  S.  W.  723. 

INDORSEMENT. 

See  Bills  and  Notes,  S  237. 

INFANTS. 

See  Equity,  f  59;  Executors  and  Administra- 
tors, S  221 ;  Guardian  and  Ward ;  Master 
and  Servant,  {  95 ;  Municipal  Corporations,  { 
766;  Negligence,  §|  23,  86;  Parent  and 
Child. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE  TAX. 

See  Taxation,  if  867,  803. 

INJUNCTION. 

See  Appeal  and  E'rror,  if  618,  1043;  Execu- 
tion, f  172 ;  Municipal  Corporations,  f  623 ; 
Partnership;  Schools  and  School  Districts,  f 
107 ;    Trespass  to  Try  Title,  f  6. 

n.  SUBJECTS   OF   PROTECTION   AND 
RELIEF. 

(O  Contracts. 

f  59  (Tez.ClT.App.)  The  insolvent  proprietor 
of  a  moving  picture  show,  who  licensed  plain- 
tiffs to  visit  his  show  at  any  time  without  pay- 
ment, will  be  enjoined  from  preventing  })!ain- 
tiffs  from  visiting  his  performance. — Prickett 
v.  Steiner,  161  S.  W.  36. 

(O)   Peraonal  Blckta  amd  Dntles. 

f  99  (Mo.App.)  A  man's  occupation  partakes 
of  the  character  of  property  entitled  to  the 
protection  of  an  injunction. — Clarkson  ▼.  Lalb- 
lan,  161  S.  W.  660. 

f  101  (Mo.App.)  Conspiracy  of  officers  of  a 
trade  union,  who  threatened  plaintiff's  employ- 
er with  a  strike,  whereby  plaintiff  lost  his  place 
as  foreman  and  lost  a  subcontract,  to  his  sub- 
stantial injury,  held  to  authorize  an  injunction. 
— Clarkson  v.  Laiblan,  161  S.  W.  660. 

m.   ACTIONS  FOR  INJtTNCTIONS. 

f  114  (Mo.App.)  Where  the  business  agent  of 
a  local  union,  DJr  threats  of  a  strike  made  to 
plaintiff's  employer,  according  to  the  regulations 
of  the  union,  caused  plaintiff's  loss  of  a  job  and 
of  a  subcontract,  the  other  officers  of  the  union 


were  also  guilty  of  conspiracy  and  subject  to  be 
enjoined.--Clarkson  v.  Laiblan.  161  S.  W.  660. 

{IIS  (Tex.CiT.App.)  Court  held  not  authoris- 
ed to  grant  a  permanent  injunction  in  a  suit 
originally  filed  by  a  single  plaintiff,  where  a 
substituted  petition  made  the  original  plaintiff 
and  another  parties  plaintiff,  and  there  was  no 
citation  or  notice  to  defendants  after  it  was 
filed  and  no  answer  filed  or  other  appearance 
mode.— J.  M.  Radford  Grocery  Co.  t.  Owens, 
161  S.  W.  911. 

f  1 1 8  (Tez.Civ.App.)  In  a  suit  for  an  injunc- 
tion, the  rule  that  the  allegations  of  the  peti- 
tion must  be  taken  most  strongly  against  com- 
plainant is  reenforced  by  the  requirement  that 
the  material  elements  entitling  complainant  to 
relief  shall  be  suflSdently  certain  to  negatiTe  eT- 
ery  reasonable  inference  possible  on  other  snp- 
posable  facts  to  the  contrary.— Ross  v.  Velt- 
mann,  161  S.  W.  1073. 

f  122  (Tcx.Civ.App.)  Where  a  supplemenul 
petition  in  an  injunction  suit  alleged  a  new 
ground  for  injunctive  relief,  it  should  have  been 
verified.— Boss  v.  Veltmann,  161  S.  W.  1073. 

f  128  (Ark.)  In  an  action  to  compel  defend- 
ant, the  former  engineer  of  a  drainage  district, 
to  turn  over  the  records  of  his  office  to  his  suc- 
cessor, evidence  held  to  show  that  defendant 
was  never  elected  engineer  of  the  district  but 
was  merely  engaged  as  a  construction  engineer. 
— Kecne  v.  Trice.  161  S.  W.  499. 

Evidence  held  insufficient  to  ^ow  that  defend- 
ant was  employed  until  the  completion  of  the 
work  but  to  establish  that  he  was  employed  for 
a  stipulated  length  of  time.— Id. 

I  128  (Mo.)  In  a  suit  to  enjoin  the  enforce- 
ment of  a  municipal  ordinance  prohibiting  fut^ 
ther  burials  in  a  cemeten  located  within  a 
municipality,  evidence  held  to  show  that  the 
ordinance  was  not  passed  for  the  benefit  of  the 
public  health  or  to  abate  nuisances. — Union 
Cemetery  Ass'n  t.  Kansas  City,  161  S.  W.  261. 

KV.  PREI.IMINART  AND  INTERIiOOV- 
TORT  INJUNCTIONS. 


(B)  Co 
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f  163  (Tex.CiT.App.)  Where,  after  a  awom 
answer  is  filed  showing  changed  conditions  that 
no  longer  entitle  complainant  to  the  temporary 
restraining  order,  it  may  be  dissolved. — Ross  v. 
Veltmann,  161  S.  W.  1073. 

f  188  (Tex.Civ.App.)  Where,  after  a  sworn 
answer  is  filed  showing  changed  conditions  that 
no  longer  entitle  complainant  to  the  tempo- 
rary restraining  order,  it  is  dissolved,  costs  ao 
far  as  necessary  to  give  complainant  the  relief 
to  which  she  is  entitled  may  be  taxed  against 
defendant.— Ross  v.  Veltmann,  161  S.  W.  1073. 

Vm.  IIABIUTIES   ON  BONDS  OR 
XniDERTAXINOS. 

{241  (Ark.)  Immediately  upon  the  dissolu- 
tion of  an  injunction  staying  proceedings  on  a 
decree,  the  chancellor  could  render  judgment 
against  the  principals  and  sureties  on  the  in- 
junction bond  according  to  its  terms,  under 
Kirby's  Dig.  f  3998.— Felker  v.  Rice.  161  S. 
W.  162. 

INNOCENCE. 

See  Criminal  Law,  f  308. 

INNUENDO. 

See  Libel  and  Slander,  {{  86,  100. 

INSANE  PERSONS. 

See  Habeas  Corpus,  f  20. 

n.  INQUISITIONS. 

f  13  (Mo.App.)  Rev.  St.  1909,  {  476,  prodd- 
ing for  inquisitions  without  notice  to  or  the 
presence  of  the  alleged  insane  peraon,  ia  un- 
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constitatioiial.— Citiseos'  State  Bank  of  Tren- 
ton V.  Shanklin,  161  S.  W.  341. 

Where  defendant  was  not  notified,  his  mere 
presence  in  court  at  a  subsequent  proceeding 
wherein  he  was  declared  sane  is  not  a  judicial 
admission  of  the  validity  of  the  first  inquisi- 
tion; it  appearing  that  the  second  was  not  in- 
stituted by  him.— Id. 

§  26  (MoApp.^  A  proceeding  without  notice  is 
subject  to  collateral  attack. — Citizens'  State 
Bank  of  Tienton  y.  Shanklin,  161  S.  W.  341. 

IV.  OU8TOBT  AlfS   SUPPORT. 

{  54  (Mo.App.)  An  unauthorized  person,  act- 
ing as  guardian  for  a  lunatic,  is  not  entitled 
to  credits  for  any  expenditures  except  for 
necessaries  for  the  Insane  person  or  his  family. 
—Citizens'  State  Bank  of  Trenton  v.  Shanklin, 
161  S.  W.  341. 

One  appointed  as  guardian  of  a  defendant  in 
a  void  inquisition  as  to  his  sanity  is  not  enti- 
tled to  a  credit  for  moneys  furnished  defend- 
ant's adult  son  to  enable  him  to  move  to  Cali- 
fornia, it  not  appearing  how  the  sums  furnish- 
ed could   be  considered   necessaries. — Id. 

Nor  is  he  entitled  to  credits  for  sums  furnish- 
ed defendant's  adult  daughter  to  defray  neces- 
sary expenses  during  her  last  illness. — Id. 

V.   PBOPERTT    Ain>    OONVETAKOEB. 

1 65  (Mo.App.)  Where  the  guardian  of  de- 
fendant, appointed  in  an  inquisition  wherein 
he  was  held  insane,  expended  money  to  keep 
up  life  policies  previously  taken  out  by  de- 
fntdant,  the  gnardian  is  entitled  to  a  credit  for 
snch  expenditures  even  though  his  appoint- 
ment was  void.— Citizens'  State  Bank  of  Tren- 
ton V.  Shanklin,  161  S.  W.  341. 

f  66  (Tex.Civ.App.)  Plaintiflf  was  not  entitled 
to  a  return  of  the  consideration  as  a  condition 
to  the  canceling  of  certain  deeds  executed  by 
an  insane  person  in  the  absence  of  proof  that 
he  had  the  money  at  the  time  of  his  death  or 
that  it  had  been  used  to  purchase  necessaries 
or  been  invested  by  or  for  him  for  the  benefit 
of  his  estate  and  was  still  on  band. — Brown  v. 
Brenner,  181  S.  W.  14. 

INSOLVENCY. 

See  Bankruptcy ;  Limitation  of  Actions,  |  48 ; 
Principal  and  Surety,  {  163. 

INSPECTION. 

See  Appeal  and  Error,  f  669 ;  Carriers,  {  290 ; 
Mnnicipal  Corporations,  ff  591,  611. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  §§  765%-830; 
Trial,  U  136.  191-296. 

INSURANCE. 

See  Abatement  and  Revival,  8  39;  Executors 
and  Administrators,  fS  57,  423,  434 ;  Fraudu- 
lent Conveyances,  ji  39 :  Insane  Persons,  | 
66;  Judgment,  §  669;  Libel  and  Slander,  | 
80;  Licenses,  {  7;  Master  and  Servant,  | 
840. 

V.  THS  CONTKACT  IN  OENERAI.. 
(A)   Nature,   Reanlsltes,    and    Valtdlty. 

(  145  (Tex.Civ.App.)  Where  live  stock  insur- 
ance policies  did  not  provide  that  the  policy 
was  in  force  only  while  the  horse  was  in  a  cer- 
tain town,  and  insured  requested  a  similar  re- 
newal policy^  insured  could  assume  that  the  pol- 
icy issued  did  not  contain  a  provision  so  limit- 
ing the  company's  liability. — Indiana  &  O.  Live 
Stock  Ins.  Co.  y.  Eeiningbam,  161  S.  W.  .3S4. 

(B)   Constmctioii    and    Operation. 

I  I4C  (Mo.App.)  Language  of  a  policy  is  to 
be  construed  so  as  to  effectuate  the  insurance, 


and  not  so  as  to  defeat  it.— Mitchell  v.  German 
Commercial  Accident  Co.,  161  S.  W.  362. 

Where  the  language  employed  in  a  policy  is 
in  the  least  doubtful,  it  is  to  be  more  strictly 
construed  against  the  insurer,  and  in  such  a 
way  as  to  protect  the  insured.— Id. 

§  146  (Mo.App.)  In  case  of  ambiguity,  a  con- 
tract of  insurance  should  be  construed  most 
strongly  against  the  insurer. — Century  Realty 
Co.  V.  Frankfort  Marine  Accident  &  Plate  Glass 
Ins.  Co.,  161  S.  W.  624,  631 ;  Same  y.  Travel- 
ers' Ins.  C6.,  Id.  630. 

§  146  (Tex.Civ.App.)  Insured  is  ordinarily 
bound  by  the  terms  of  the  policy,  whether  he 
reads  it  or  not. — Indiana  &  O.  Live  Stock  Ins. 
Co.  V.  Keiningham,  161  S.  W.  384. 

Every  doubt  must  be  resolved  a^nst  the  com- 
pany in  case  of  inconsistent  provisions  in  an  in- 
surance policy. — Id. 

i  151  Crex.Civ.App.)  Where  a  live  stock  pol- 
icy made  the  application  a  part  of  it,  the  appli- 
cation would  control  if  the  policy  ;provided  tiiat 
the  horse  should  be  insured  only  while  it  remain- 
ed in  a  certain  county  and  the  application  did 
not  so  limit  the  liability.— Indiana  &  O.  Live 
Stock  Ins.  Co.  V.  Keiningham,  161  S.  W.  384. 

f  l79'/2  (Mo.App.)  An  express  promise  being 
made  by  the  insured  to  repay  a  loan  and  redeem 
the  policy  pledged  therefor,  the  contract  creat- 
ed a  personal  obligation  on  the  insured,  and, 
though  the  pledge  was  void,  the  personal  obliga- 
tion remained. — Gillen  y.  New  York  Life  Ins.  Co., 
161  S.  W.  667. 

Vm.   OANCKUiATION.    SURREHOEB. 
ABANDONMENT,  OR  RESCIS- 
SION OF  POUCT. 

i  239  (McApp.)  Under  Rev.  St.  1899,  ||  7900, 
providing  for  the  surrender  of  life  poUcies  for 
an  adequate  consideration,  the  insured  could,  aft- 
er default  in  premiums,  surrender  the  policy  on 
cancellation  of  a  personal  indebtedness. — Gillen 
V.  New  York  Life  Ins.  Co.,  161  S.  W.  667. 

{240  (Mo.App.)  A  pledge  of  a  lite  policy  by 
the  insured  to  the  company  to  secure  a  loan 
held  not  a  surrender  of  the  policy,  under  Rev. 
St.  1869,  §  7900.— Gillen  v.  l^w  York  Life  Ins. 
Co.,  161  S.  W.  667. 

{  241  (Mo.App.)  The  insured  could  consent  to 
a  surrender  of  the  policy  and  the  application  of 
its  proceeds  to  the  payment  of  his  loan,  either 
directly  or  by  way  of  estoppel. — Gillen  v.  New 
York  Life  Ins.  Co.,  161  S.  W.  667. 

X.  FORFEIT1TRE  OF  POUCT  FOB 
BREACH  OF  PROMISSORY  WAR- 
RANTT.  COVENANT,  OB  CONDI- 
TION SuBSEQITENT. 

IE!)  Noaparnnent   of  Preailams  «r   Aasesn- 
menta. 

I  367  (McApp.)  Under  Rev.  St.  1899,  |  7897, 
providing  for  purchase  of  extended  insurance,  a 
loan  contract  oy  which  the  insured  agreed  that 
the  net  reserve  should  be  applied  to  the  payment 
of  the  loan  held  void. — Gillen  v.  New  York  Life 
Ins.  Co,  161  S.  W.  667. 

Where  the  insured  was  not  sufficiently  in- 
formed of  his  rights,  his  failure  to  reply  to  a 
notice  from  the  company  and  protest  against  the 
application  of  the  proceeds  of  the  net  reserve 
of  his  policy  to  the  satisfaction  of  a  personal  in- 
debtedness created  by  a  loan  was  not  an  acqui- 
escence by  estoppel  to  such  action  by  the  com- 
pany.— Id. 

XII.   BISKS  AND  CAUSES  OF  1.088. 

(E)   Accident   and   Health    Insurance. 

§452  (Mo.App.)  Accident  policy  ■held  not  tu 
cover  the  death  of  one  killed  while  attempting 
to  board  a  street  car,  but  who  had  not  be- 
come a  passenger. — Mitchell  v.  German  Com- 
mercial Accident  Co.,  161  S.  W.  362. 
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ZTXn.   AOTIOWS  OW  POLICIES. 

{646  (Ky.)  The  presumption  that  death  by 
drowning  was  accidental,  and  not  suicidal,  aris- 
es only  after  evidence  of  the  circumstances  sur- 
rounding the  death  compatible  either  with  the 
theory  of  accidental  death,  or  with  suicide,  and 
cannot  be  based  on  mere  proof  of  drowning. — 
Famsley's  Adm'r  t.  Philadelphia  life  Ins.  Co., 
161  S.  W.  1111. 

{ 666  (Mo.App.)  Though  an  indemnity  policy 
fixed  15,000  as  the  limit  for  any  one  injured,  the 
insurer,  being  entitled  to  conduct  the  defense  and 
bound  to  pay  the  costs  and  expenses  thereof, 
held  bound  to  defray  the  interest  accrued  on  a 
judgment  pending  appeal  in  accordance  with 
Rev.  St.  1909,  {  7181,  though  the  judgment  was 
for  15,000.— Century  Realty  Co.  v.  Frankfort 
Marine  Accident  &  Plate  Glass  Ins.  Co.,  161  S. 
W.  624,  631 ;  Same  v.  Traveler's  Ins.  Co.,  Id. 
630. 

{  668  (Ky.)  Where  the  defense  was  cancellation 
by  notice  accepted  by  the  insured's  agent,  and 
there  was  no  evidence  that  the  agent  had  any 
authority  other  than  to  procure  the  policy,  a  per- 
emptory instruction  was  properly  given  for 
plaintiffs. — Dixie  Fire  Ins.  Co.  v.  A.  Layne  & 
Bro.,  161  S.  W.  530. 

XX.  MTTTTTAI.   BENEFIT    INSXJBAirOE. 
(B)  Tke  Contraet  In  General. 

{723  (Tex.Civ.App.)  False  statements  that 
one  had  never  had  dysentery  or  any  disease  of 
the  genital  organs  or  undergone  a  surgical  op- 
eration are  material  to  the  risk,  within  Acts 
3l8t  Leg.  (1st  Extra  Sess.)  c.  36.— Supreme 
Ruling  of  Fraternal  Mystic  Circle  v.  Hansen, 
161  &  W.  54. 


(D)  Forfeiture  or  Supenslon. 

{ 745  (Tex.CJv.App.)  Acts  31st  Leg.  (lat  Ex- 
tra Sess.)  c.  36,  declaring  untrue  statements 
in  an  application  for  membership  in  a  frater- 
nal beneficiary  association  shall  not  prevent  re- 
covery on  the  benefit  certificate  unless  shown 
to  be  material,  does  not  govern  a  certificate  on 
a  member  reinstated  before  the  act  took  ef- 
fect—Supreme Ruling  of  Fraternal  Mystic 
Circle  v.  Hansen,  161  S.  W.  64. 

{ 751  (Mo.App.)  Where  the  by-laws  required 
notice  of  contributions  called  to  be  mailed  to 
the  member  at  bis  regular  address,  the  mailing 
of  such  notice  was  a  condition  precedent  to  the 
right  of  the  association  to  declare  a  forfeiture  of 
death  benefits. — Bange  v.  Supreme  Council  Le- 
gion of  Honor  of  Missouri,  161  S.  W.  662. 

Parties  to  an  insurance  contract  may  a^ree 
that  the  mailing  of  notices  tor  contributions 
shall  constitute  notice  to  the  membjer. — Id. 

§  755  (Mo.App.)  Waiver  of  forfeiture  of  a 
benefit  certificate  for  nonpayment  of  dues  by 
the  acceptance  of  a  premium  is  not  based  on 
contract  or  actual  intention,  but  on  estoppel 
to  insist  on  conditions  inconsistent  witb  the 
acceptance  or  rejection  of  the  premium. — Keys 
v.  National  Council,  Knights  &  Ladies  of  Se- 
curitj-.  161  S.  W.  345. 

A  forfeiture  of  a  benefit  certificate  once 
waived  cannot  afterwards  be  revived. — Id. 

As  between  the  association  and  a  beneficiary, 
the  rule  that  actual  knowledge  of  the  cause  of 
forfeiture  mu^t  be  shown  to  work  a  waiver 
will  not  be  applied,  if  it  should  have  known  of 
the  facts  by  proper  attention  to  its  business. 
-Id. 

A  waiver  of  a  forfeiture  of  a  mutual  benefit 
certificate  may  be  inferred  when  the  association, 
after  knowledge  of  the  cause  of  forfeiture,  re- 
quires insured  under  the  policy  to  do  some  act 
or  incur  some   expense. — Id. 

Knowledge  of  the  local  financial  officer  of  a 
mutual  benefit  association  that  Insured  was 
more  than  60  days  in  arrears  when  she  was 
reinstated  charged  the  association  with  such 
knowledge. — Id. 

The  conduct  of  a  mutual  benefit  association 
in  not  unequiyocally  declaring  a  forfeiture  when 


it  learned  of  insured's  death  on  the  day  after 
paying  dues  in  arrears,  but  instead,  request- 
ing the  appointment  of  an  administrator  for 
insured,  knowing  that  she  had  no  other  PfoP" 
erty,  could  be  considered  in  determining  wheth- 
er it  had  knowledge  of  her  illness  while  re- 
taining her  premiums  prior  to  her  death,  as 
well  as  on  the  question  of  waiver  of  the  for- 
feiture after  her  death. — Id. 

A  forfeiture  for  nonpayment  of  premiums  is 
waived  where  a  benefit  association,  with  knowl- 
edge of  the  cause  of  forfeiture,  causes  plain- 
tiff to  incur  additional  expense  in  famishing 
proof. — Id. 

By  accepting  and  retaining  back  premiums 
with  knowledge  of  insured's  ill  health  when 
they  were  paid,  a  mutual  benefit  association 
waived   a   forfeiture   for   nonpayment. — Id. 

Though  a  mutual  benefit  association  did  not 
know  that  its  agent  had  accepted  back  premi- 
ums after  the  time  within  which  they  could 
be  paid,  or  while  insured  was  in  bad  health,  it 
ratified  the  agent's  act  by  retaining  them  after 
learning  that  she  was  in  bad  health  when  the 
agent  received  them,  so  as  to  waive  the  for- 
feiture as  of  the  time  the  agent  accepted  the 
premiums. — Id. 

i  756  (Mo.App.)  Under  the  by-laws  held  Oat 
a  suspension  did  not  become  effective,  even 
though  the  member  was  notified  of  his  default, 
until  the  council  declared  him  to  be  suspended. 
— ^Bange  v.  Supreme  Council  Legion  of  Honor 
of  Missouri,  161  S.  W.  652. 

To  sustain  a  forfeiture  for  nonpayment  of 
contributions,  it  must  appear  that  the  notice  of 
suspension  was  received  by  the  member  in  time 
for  him  to  have  acted  upon  it,  where  it  was  not 
delivered  to  bis  regular  address. — Id. 

For  the  notice  of  suspension  to  conclude  a  for- 
feiture, it  must  be  an  official  one. — Id. 

The  question  of  the  regular  address  of  a  mem- 
ber of  an  insurance  order  is  not  identical  with 
that  of  domicile,  which  depends  on  intention,  the 
expression  "regular  address"  merely  referring  to 
the  place  where  the  member  would  be  likeb' 
to  get  his  mail. — Id. 

For  acquiescence  in  an  illegal  suspension  to 
bind  the  beneficiary,  it  need  not  appear  that  the 
member  had  official  notice  of  his  suspension. 
—Id. 

{  757  (Mo.App.)  Where  a  member  acquiesced 
in  a  suspension,  his  beneficiary  is  bound  by 
such  acquiescence,  even  though  tEe  suspension 
was  not  legal. — Bange  v.  Supreme  Council  Leg- 
ion of  Honor  of  Missouri,  161  8.  W.  652. 

{  76 1  (Tex.Civ.App.)  An  application  for  re- 
instatement in  a  fraternal  mutual  benefit  as- 
sociation Aeld  a  warranty  that  the  member 
had  had  none  of  the  diseases  mentioned  in  the 
original  application  after  the  certificate  was 
issued. — Supreme  Ruling  of  Fraternal  Mystic 
Circle  v.  Hansen,  161  S.  W.  54. 

In  the  absence  of  a  statute  limiting  the  effect 
of  a  breach  of  warranty,  on  which  one  is  re- 
instated to  membership  in  a  fraternal  mutual 
benefit  association  which  has  issued  a  benefit 
certificate  on  his  life,  that  he  has  not  had  cer- 
tain diseases,  the  breach  works  a  forfeitnre 
of  the  contract. — Id. 

(F)  Actions  tor  BeneCts. 

{818  (Mo.App.)  In  an  action  on  a  certificate 
defended  on  the  ground  of  forfeiture  for  non- 
payment of  premiums,  evidence  of  the  reten- 
tion of  back  premiums  paid  after  actual  no- 
tice of  insured's  ill  health  when  paying  them 
was  admissible  upon  the  association's  inten- 
tion in  originally  receiving  the  premiums. — 
Keys  V.  National  Council,  flights  &  Ladies  of 
Security,  161  S.  W.  345. 

In  an  action  on  a  certificate  defended  on  the 
ground  of  forfeiture  by  nonpayment  of  back 
premiums  until  insured  was  ill,  evidence  that 
insured's  neighbors  knew  that  she  was  sick 
was  not  admissible  to  show  that  the  com- 
pany had  actual  knowledge  of  her  sickness.— Id. 
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§819  (Mo.App.)  Slight  evidence  showing  an 
intention  to  waive  a  forfeiture  of  a  mutual 
benefit  certificate  for  nonpayment  of  premiums 
will  prevent  a  forfeiture. — Keys  v.  National 
Council,  Knights  &  Ladies  of  Security,  161  S- 
W.  345. 

In  an  action  on  a  certificate  defended  on  the 
ground  of  forfeiture  by  nonpayment  of  premi- 
ums until  after  sickness,  evidence  that  the 
association  retained  back  premiums  after  no- 
tice of  insured's  ill  health  when  she  paid  them 
was  admissible,  as  showing  a  waiver  of  for- 
feiture by  ratif.ving  the  act  of  the  association's 
agent  in  theretofore  accepting  back  premiums 
without  a  health  certificate,  so  as  to  show  that 
insured  could  rely  on  such  a  course. — ^Id. 

1819  (Ho. App.)  Evidence  held  to  make  out  a 
prima  facie  case,  casting  on  the  defendant  the 
burden  of  establishing  its  defense. — Bange  v. 
Supreme  Council  of  Legion  of  Honor  of  Mis- 
souri, 161  S.  W.  652. 

f  825  (Mo.App.)  The  question  whether  a  fra- 
ternal benefit  association  has  followed  a  course 
of  conduct  as  might  waive  a  forfeiture  of  a 
certificate  for  nonpayment  of  dues  is  usually 
for  the  jury.— Keys  v.  National  Council, 
Knights  &  Ladies  of  Security,  161  S.  W.  345. 

In  an  action  on  a  mutual  benefit  certificate, 
defended  on  the  f;round  of  forfeiture  by  non- 
payment of  premiums  for  three  months,  and 
offering  to  pay  such  arrears  while  ill,  whether 
the  assodation,  by  accepting  such  dues  and  re- 
questing the  appointment  of  an  administrator, 
waived  the  forfeiture  JkeW  a  jnry  question. — Id. 

Evidence  held  to  make  it  a  jury  question 
whether  the  forfeiture  was  waived  by  failing  to 
unequivocally  declare  a  forfeiture  on  learning 
that  the  premiums  were  paid  while  insured  was 
sick.— Id. 

{  825  (Mo.App.)  The  question  of  the  insured's 
regular  address  held  for  the  jury. — Bange  v.  Su- 
preme Council  Legion  of  Honor  of  Missouri, 
161  S.  W.  652. 

INTENT. 

See    Deeds,    f    93;     Homicide.    K   156,    286; 
Mortgages,  |  32 ;    Wills,  K  W4,  440-488. 

INTEREST. 

See  Appeal  and  Error,  {  1068 ;   Malicious  Pros- 
ecution, {  67;    Usury. 

n.  BATE. 

§31  (Tex.Civ.App.)  Where  an  obligation  pro- 
viding for  the  return  of  money  did  not  stipulate 
any  rate  of  interest,  the  obligee  can  recover 
only  the  legal  rate  of  6  per  cent.— Willett  v. 
Herrin,  161  S.  W.  26. 

INTERMEDIATE  COURTS. 

See  Appeal  and  Error,  {  1002. 

INTERPLEADER. 

See  Attachment,  {  302 ;   Garnishment,  {  217. 

INTOXICATING  LIQUORS, 
m.  i:.ocAi.  oPTioir. 

1 36  (Tex.Cr.App.)  Under  Rev.  dv.  St.  1911, 
art.  5728,  objection  to  notice  of  local  option 
election  must  be  made  by  contest  and  cannot  be 
made  on  prosecution  for  selling  intoxicating 
liquors  in  prohibition  territory.— Miller  v.  State, 
161  S.  W.  128. 

VI.   OFFENSES. 

S  146  (Tex.Cr.App.)  Person  who,  on  behalf 
of  himself  and  others,  contributing  part  of  the 
purchase  price,  bought  whisky  which  they  then 
drank,  held  not  guilty  of  selling  whisky. — Mc- 
Lain  v.  State,  161  S.  W.  117. 


f  169  (Tex.Cr.App.)  Person  who  in  procuring 
whisky  acted  merely  as  agent  of  purchaser  held 
not  guilty  of  selling  it— Cowley  v.  State,  161  S. 
W.  471.  - 

VnX.  ORIMIITAI.  PROSEOTTTIONS. 

i  224  (Mo.App.)  Under  Rev.  St.  1009,  §§  7227, 
7228,  every  keeping  for  another  of  intoxicating 
liquors  in  a  local  option  county  is  prima  facie 
unlawful  and  when  admitted  places  the  burden 
of  explanation  upon  the  accused. — State  v.  Gal- 
liton,  161  S.  W.  848. 

§230  (Tex.Cr.App.)  The  prosecution  being 
for  pursuing  the  occupation  of  selling  intoxicat- 
ing liquors,  testimony  that  defendant  at  various 
other  times,  after  selling  to  witness,  solicited 
him  to  make  purchases  is  admissible. — Miller  ▼. 
State,  161  S.  W.  128. 

Evidence  of  whisky  and  alcohol  being  fre- 
quentiy  shipped  and  delivered  to  defendant  is 
admissible,  on  a  prosecution  tor  pursuing  the 
business   of   selling   intoxicating  hquors. — Id. 

§  233  frex.Cr.App.)  On  trial  for  selling  intox- 
icating hquors,  evidence  as  to  receipt  by  accused 
of  liquor  about  and  prior  to  the  alleged  sale  held 
competent.— Cowley  v.  State,  161  S.  W.  471. 

WTiere  accused  testified  that  he  procured  whis- 
ky from  D.  at  request  of  prosecuting  witness,  ex- 
clusion of  testimony  that  accused  inquired  for 
D.,  was  directed  to  him,  started  in  that  direc- 
tion, and  immediately  thereafter  delivered  to  the 
prosecuting  witness  a  half  pint  of  whisky  held 
erroneous. — Id. 

§  236  (Mo.App.)  Evidence  in  a  prosecution  for 
keeping  for  another  intoxicating  liquors,  in  vio- 
lation of  local  option  law  (Rev.  St.  1900,  § 
7227),  held  to  sustain  a  conviction.— State,  v. 
Galliton,  161  8.  W.  848. 

§  239  (Tex.Cr.App.)  The  charge  on  prosecu- 
tion for  pursuing  the  occupation  of  selling  in- 
toxicating liquors  iield  not  to  authorize  a  con- 
viction merely  for  making  two  sales.- Miller 
v.  State,  161  S.  W.  128. 

INTOXICATION. 

See  Criminal  Law,  §  53;    Homicide,  |  204. 

INVITED  ERROR. 

See  Appeal  and  Error,  §  882. 

JOHNSON  GRASS. 

See  Agriculture,  §  8. 

JOINDER. 

See  Indictment  and  Information,  {|  124,  130; 
Parties,  §  14. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Criminal  Law,  §{  634,  656 ;  Exceptions,  Bill 
of,  I  51 ;   Justices  of  the  Peace ;   Venue,  §  72. 

JUDGMENT. 

See  Appeal  and  Error;  Constitutional  Law,  § 
312;  Divoree,  f  167;  Equity  §g  418.  430; 
Execution ;  Justices  of  the  Peace,  |§  147- 
162,  189;  Larceny,  §§66,  65;  Libel  and 
Slander,  §  156 ;  Limitation  of  Actions,  §  105 ; 
Partition,  §  63;  Pleading,  §§  345,  403-433; 
Principal  and  Surety,  §  163;  Process,  §  142; 
Prostitution,  J§  1,  4;  Railroads,  §  348;  Rob- 
bery, §  24 ;  Seduction,  §  46 ;  Trespass  to  Try 
Titie,  §6;    Trial,  §  397, 

I.   NATTTBE  AMD  ESSEMTIAI.B   DT 
OENEBAI.. 

§  17  (Tex.Civ.App.)  A  judgment  awarding  ex- 
ecution as  on  a  i)eraonal  judgment  is  unauthor- 
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ized  in  an  action  against  a  nonresident  com- 
menced by  substituted  service  and  attachment. 
-Baker  v.  Hahn,  161  8.  W.  443. 

Under  district  court  rules  13  and  14  (142  S. 
W.  xviii),  an  original  petition  after  amendment 
is  no  longer  part  of  the  pleadings,  and  hence, 
in  an  action  against  a  nonresident  begun  by 
attachment,  the  service  upon  the  nonresident 
of  the  original  petition,  after  amendment,  will 
not  support  a  judgment. — Id. 

IV.  BT  DEFAUI.T. 
<B)  OpenlaK   or   Betting  Aalde  Default. 

§  138  (Ky.)  The  failure  of  an  agent,  appoint- 
ed by  a  foreign  corporation  to  receive  service  of 
process,  to  inform  the  corporation  of  the  serv- 
ice of  a  writ,  is  not  an  unavoidable  casualty 
or  misfortune  within  the  meaning  of  Civ.  Code 
Prac.  i  618,  subsec.  7. — S.  B.  Reese  Lumber  Co. 
V.  Licking  Coal  &  Lumber  Co.,  161  S.  W.  1124. 

A  Judgment  against  a  foreign  corporation  will 
not  be  vacated  biecause  servioe  was  made  on  one 
who,  though  not  actually  its  agent  to  receive 
service,  was  so  designated  in  the  statement 
filed  with  the  Secretary  of  State.— Id. 

VI.   ON  TBIAI.  OF  ISSUES. 

(A)   Rendttlon,    Form,    and    Re«nlalteB    la 
General. 

i  199  (Tez.Civ.App.)  Judgment  non  obstante 
veredicto  is  permissible  only  when  there  is  un- 
disputed evidence,  outside  of  the  facts  found  by 
the  jury,  on  which  a  verdict  should  have  been 
directed.— Mixon  v.  Wallis,  161  S.  W.  907. 

(B)  rartlea. 

{  237  (Mo.)  In  ejectment,  where  the  land  sued 
for  is  held  in  separate  possession  by  different 
defendants,  the  plaintiff  may  be  compelled  to 
elect  against  which  he  may  proceed,  but  where 
Fiuch  election  is  not  required,  judgment  may  be 
rendered  against  each  defendant.— Norton  v. 
Reed,  161  S.  W.  842. 

(C)  ContormltT   to   Prooes*.  Pleadlnss, 
Proota,  and  Verdlet   or  Flndinse. 

§251  (Ark.)  Plaintiffs  held  not  entitled  to  a 
decree  against  a  bank  for  an  amonnt  which  had 
been  deposited  to  their  credit  and  their  right  to 
which  had  not  been  disputed;  their  action  be- 
ing to  recover  a  larger  amount  from  the  deposi- 
tors.- Bank  of  Dea  Arc  v.  Moody,  161  S.  W. 
134. 

1 25 1  (Mo.)  Where  the  pleadings  in  a  suit  to 
reform  a  deed  of  trust  and  to  quiet  title,  under 
Rev.  St.  1909,  $  2635,  did  not  raise  any  issue 
as  between  defendants,  a  decree  which  not  only 
granted  the  relief  demanded  by  plaintiff  but 
which  purported  to  settle  the  rights  of  defend- 
ants as  between  themselves  was  erroneous  be- 
cause b<-yond  the  issues.— Wolz  v.  Venard,  101 

s.  w.  760. 

Cross-actions  as  between  codefendants  must 
be  germane  to  plaintiff's  bill  and  in  the  na- 
ture of  a  defense  to  give  the  court  jurisdic- 
tion to  found  a  decree  thereon. — Id. 

1 251  (Tex.Civ.App.)  In  an  action  to  foreclose 
vendor's  lien  notes,  where  the  plea  of  interven- 
tion filed  by  the  purchaser  of  the  maker's  interest 
was  stricken,  the  court  could  not  in  its  judg- 
ment determine  the  rights  of  the  intervener  to 
the  surplus,  if  any,  after  foreclosure;  such  de- 
termination having  no  support  in  the  pleadings. 
—Brown  t.  Bay  City  Bank  &  Trust  (Jo.,  161  S. 
W.  23. 

J  252  (Tex.Civ.App.)  If  defendant  praya  for 
relief  and  shows  himself  entitled  thereto  by  the 
evidence,  the  court  may  grant  it  notwithstand- 
ing the  pleadings  of  the  plaintiff  do  not  request 
it— Gntheridge  v.  Gutheridge.  IGl  S.  W.  ^2. 

1 253  (Mo.App.)  A  judgment  in  excess  of  the 
amount  ctaimcd  is  improper,  and  will  be  re- 
versed.— Weller  v.  Missouri  Lumber  &  Mining 
Co,  161  S.  W.  853. 


VH.  EXTBT,  KEOOXD,  AKD  IMMK- 
ETIHO. 

$289  (Ma)  Where  a  jndgmenjt  reeitaa  valid 
notice,  this  recital  only  refers  to  the  faets  ap- 
pearing in  the  judgment  roll,  when  such  facts 
are  so  preserved;  and  the  recitals  contained 
in  the  roll  may  be  used  to  overthrow  those  in 
the  judgment.— Norton  v.  Reed,  161  S.  W.  842. 

XL   COU.ATERAI.  ATTACK. 

(B)   Oroands. 

1 490  (Mo.)  In  a  suit  to  quiet  title  as  against 
a  tax  deed,  plaintiffs  held  not  entitled  to  ques- 
tion the  sufficiency  of 'a  notice  by  publication 
on  nonresident  owners  on  the  ground  that  the 
order  of  publication  was  not  spread  of  record 
by  the  clerk. — Davidson  t.  Laclede  Land  & 
Improvement  Co.,  161  S.  W.  686. 

Xin.  MERGES  AND  BAK  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 
(A)  Jndvnentri  Operative  aa  Bar. 

1 569  (Ky.)  A  judgment  on  the  pleadings  in 
an  action  on  an  accident  policy,  in  favor  of  de-  , 
fendant  for  plaintiff's  failure  to  allege  that  the 
death  was  accidental,  is  in  effect  a  dismissal 
for  failure  to  state  a  cause  of  action  and  is 
not  a  bar  to  a  future  action.— Famaley**  Adm'r 
V.  Philadelphia  Life  Ins.  Co.,  161  S.  W.  1111. 

(B)   Cannea  of  Action  and  Defenseri  Merc- 
ed, Barred,  or  Concluded. 

{622  (Mo.App.)  Where  a  defendant  urged  a 
set-off  the  judgment  is  an  adjudication  of  the 
right  to  set-off,  and  that  matter  cannot  be  nrged 
in  a  subsequent  action  on  the  judgment. — Mal- 
lory  ▼.  Patterson,  161  S.  W.  306. 

XIV.   CONCLUSIVENESS   OF  ADJUDI- 
CATION. 
(B)   Persona  Concluded. 

(693  (Tex.Civ.App.)  Where  defendants  in  a 
previous  action  of  trespass  to  try  title  recovered 
a  judgment  against  plaintiff's  husband,  the  then 
owner  of  the  land,  that  judgment  was  conclusive 
as  to  the  question  whether  the  land  constituted 
plaintiffs  homestead. — Childress  v.  Robinson, 
161  S.  W.  78. 

1 693  (Tez.Civ.App.)  A  judgment  for  plaintiS, 
in  trespass  to  try  title  against  a  hnsband,  is 
conclusive  on  the  rights  of  the  wife,  where  the 
property  was  community  property. — ^Treadwell 
v.  Walker  County  Lumber  Co.,  161  S.  W.  397. 

{  707  (Ark.)  A  decree  of  the  chancery  court, 
in  a  suit  instituted  by  courthouse  commission- 
ers against  the  dedicator  of  certain  land  to  the 
public,  that  such  dedication  was  a  mistake,  and 
that  the  owner  intended  to  convey  it  to  the 
county  for  courthouse  purposes  and  setting 
aside  such  dedication,  held  not  to  affect  the 
rights  of  the  public  or  of  any  one  not  a  par^ 
to  the  suit.— Schuman  v.  George,  161  S.  W. 
1039. 

(O)  Matters  Oonolnded. 

1 713  (Mo.App.)  Defendant,  against  whom  a 
judgment  was  recovered  for  his  fraud  in  obtain- 
ing plaintiff's  signature  to  a  mortgage  and  notes 
for  a  greater  amount  than  was  agreed  upon, 
cannot,  in  a  subsequent  action  on  the  judgment, 
set  up  as  a  partial  defense  his  possession  of  one 
of  the  mortgage  notes,  where  that  defense  was 
not  urged.— Mallory  v.  Patterson,  161  S.  W.  306. 

A  judgment  of  revivor  is  res  adjudicata  as  to 
all  matters  which  were  or  might  have  been  set 
up  in  the  proceedings  to  revive,  and  hence  a  de- 
fense raised  in  a  proceeding  to  revive  a  judg- 
ment cannot  be  raised  in  a  subsequent  action  on 
the  judgment  revived- — Id. 

{713  (,Tez.Civ.App.)  Judgment  against  pbin- 
tiS  on  his  note  to  the  amount  of  $76  held  con- 
clusive as  against  his  right  to  recover  for  dam- 
ages to  that  extent  on  the  ground  of  fraud  in 
)btaining  the  note,  as  such  claim  conld  have 
been  interposed.— BMwards  T.  Dennington,  161 
S.  W.  829. 
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8  715  (Ky.)  Judgment  reversing  judgment  for 
shipper  in  railroad's  action  for  undercharges  of 
freight  and  holding  that  the  road  was  entitled 
to  recover  held  a  bar  to  the  shipper's  subsequent 
suit  to  recover  the  amount  paid  on  the  ^ound 
that  the  road  had  fraudulently  furnished  him  the 
lower  rate  intending  to  exact  the  lawfol  higher 
rate.— Allen  v.  Ijoai8vUle&  N.  R.  Co.,  161  S.  W. 
203. 

§  7 1 5  (Mo.App.)  In  an  action  on  a  judgment, 
delenscs  set  up  and  adjudicated  in  an  action  in 
aid  of  the  judgment  are  res  adjudicata,  and  can- 
not be  again  urged. — Mallory  v.  Patterson,  161 
S.  W.  306. 

XVH.   FOREIGN  JXTDGMEWTS. 

§822  (Mo.App.)  A  judgment  against  an  an- 
cillary administrator  furnishes  no  cause  of  ac- 
tion, and  is  not  even  evidence,  against  the 
domiciliary  executor  or  administrator.— First 
Nat.  Bank  of  Coming,  Ark.,  v.  Dowdy,  161  S. 
W.  8JS9. 

Where  judgment  was  recovered  against  an 
ancillary  administrator,  the  refusal  of  the  court 
having  charge  of  the  domiciliary  administration 
to  permit  the  enforcement  of  the  judgment 
against  the  estate  was  not  a  violation  of  the 
full  faith  and  credit  clause  of  the  United  States 
Constitution. — Id. 

XIX.   STTSPEN8ION,  ERFOBCEMENT, 
AND  BEVrVAI.. 

1866  (Mo.)  Under  Rev.  St  1900,  {i  2125- 
2132,  providing  for  the  revival  of  judgments,  a 
judgment  can  be  revived  only  in  tiie  court  ren- 
dering^  it,  notwithstanding  section  2535,  au- 
thorizing suits  to  determine  interest  in  real  es- 
tate and  quiet  title  thereto.— Wols  v.  Venard, 
161  S.  W.  760. 

XXI.   ACTIONS   ON  J1TD6MENT8. 

(A)  Domestic  JadKments. 

1 910  (Ky.)  Where  surety  paid  a  judgment, 
but  his  principal  made  no  new  promise  to  him, 
and  made  no  payment  during  the  period  of 
limitations,  the  judgment  is  barred  by  t^<^  lapse 
of  20  years;  it  appearing  that  no  exocution 
was  issued  during  that  time. — Davis  v.  Strange, 
161  S.  W.  217. 

XXH.   PI.EABING  AND  EVIDENCE  OF 

JimOMENT  AS  BSTOPPEl   OR 

DEFENSE. 

$  948  (Mo.App.)  The  conclusiveness  of  a  prior 
adjudication  must  ordinarily  be  pleaded. — Iro- 
quois .Mfg.  Co.  V.  Annan-Burg  Milling  Co.,  161 
S.  W.  320. 

JUDICIAL  NOTICE. 

See  Evidence,  H  5-35. 

JUDICIAL  SALES. 

See  Execution,  {{  272,  275. 

JURISDICTION. 

See  Contempt,  H  86.  44 ;  Counties,  {{  34,  118 ; 
Courts;  Criminal  Law,  §  1020;  Eminent 
Domain,  I  172 ;  Executors  and  Administra- 
tors, i  519;  Justices  of  the  Peace,  §§  36- 
45,  91,  100,  141 :  Telegraphs  and  Telephones, 
I  26. 

JURY. 

See  Appeal  and  Error,  {  170;  Criminal  Law, 
i!  755V,-830,  867-866,  1086;  Highways,  | 
41;    Trial,  §§  136-296,  870. 

n.  RIGHT  TO  TRIAI.  BT  XOBT. 

1 24  (Tex.Cr.App.)  Constitutional  right  of  tri- 
al by  jury  does  not  entitle  the  accused  to  have 
the  punishment  assessed  by  the  jury  after  they 


have  determined  Us  guilt — ^Ex  parte  Marshall, 
161  S.  W.  112. 

IV.  SXrifMONINO,  ATTENDANCE.  DIS. 

CHARGE,  AND  COMPEN- 
SATION. 

1 75  (Ark.)  It  is  within  the  discretion  of  the 
trial  court  to  excuse  a  juror  on  account  of  sick- 
ness.—Bruder  V.  State,  161  S.  W.  1067. 

V.  COMPETENCY  OF  JURORS,  OBLAX.. 

IJiNGES,  AND  OBJECTIONS. 

§  99  (Tex.Cr.App.)  A  juror  in  a  trial  for  big- 
amy, who,  before  the  trial,  had  said  that  in  such 
case  he  would  convict  the  defendant  held  incom- 
petent by  reason  of  his  fixed  and  expressed  opin- 
ion of  defendant's  guilt— Harris  v.  State,  161 
S.  W.  125. 

{  107  (Tex.Cr.App.)  Where  the  state  depended 
on  circumstantial  evidence,  the  court  properly 
sustained  a  challenge  to  jurors  who  had  con- 
scientious scruples  ag[aiiist  inflicting  the  death 
?enalty  upon  such  evidence. — Borders  v.  State, 
61  S.  W.  488. 

JUSTICES  OF  THE  PEACE. 

See  Appeal  and  Error,  |  1092. 

m.  CIVIIi    JTTRISDICTION    AND    ATT- 
THORITT. 

§36  (Tex.Civ.App.)  An  action  for  $137  rent 
due  from  defendant,  as  plaintiff's  tenant,  is 
within  the  jurisdiction  of  the  justice  court ;  the 
rule  estopping  a  tenant  from  disputing  the  title  of 
his  landlord  rendering  the  question  of  title  im- 
material.— Standley  v.  Currey,  161  S.  W.  416. 

§44  (Tex.Civ.App.)  Where  the  petition  stated 
a  cause  of  action  for  the  recovery  of  $200  deliv- 
ered to  defendant  under  an  agreement  that  he 
should  repay  on  demand,  the  jurisdiction  of  the 
justice  court  is  not  ousted  by  the  general  aver- 
ment of  $500  for  the  defendant's  refusal  to  pay. 
— Willett  v.  Herrin,  161  S.  W.  26. 

§44  (Tex.Civ.App.)  Suit  to  cancel  a  note  f<» 
$65  secured  by  a  chattel  mortgage  on  property 
valued  at  more  than  $200  with  plea  of  a  for- 
mer judgment  on  the  note  for  $76  and  a  reply 
seeking  damages  in  the  amount  of  snch  judg- 
ment seM  a  suit  for  damages  to  the  amount  of 
the  judgment,  within  the  original  jurisdiction 
of  the  justice  8  court.— Edwards  v.  Dennington, 
161   S.  W.  929. 

§  45  (Tex.Civ.Ai>p.)  Where  defendant  set  up  a 
counterclaim  alleging  several  amounts,  the  total 
of  which  exceeded  $200,  the  counterclaim  was 
beyond  the  jurisdiction  of  the  justice,  even 
though  defendant  prayed  for  a  recovery  of  only 
$200.- Willett  V.  Herrin,  161  S.  W.  26. 

IV.   PROCEDXTBE  IN  CXVU.  OASES. 

§90  (Tex.Civ.App.)  Pleadings  are  as  essen- 
tial to  make  an  issue  in  the  justice  court  as  in 
a  court  of  record. — Young  Men's  Christian  Ass'n 
of  Dallas  v.  Schow  Bros.,  161  S.  W.  931. 

§91  (MoApp.)  Statement  of  account  filed  in 
justice's  court  held  sufficiently  definite  and 
specific. — Rundelman  v.  John  O'Brien  Boiler 
Works  Co.   161  S.  W.  609. 

A  very  liberal  rule  prevails  with  respect  to 
statements  filed  before  justices  of  the  peace. — Id. 

§  91  (Mo.App.)  A  statement  against  a  rail- 
road company  for  killing  of  animal  on  its  track, 
alleging  that  the  company  by  its  employes  neg- 
ligently ran  its  train  against  the  animal,  and 
that  by  ordinary  care  the  accident  could  have 
been  avoided,  sufficiently  stated  a  cause  of  action. 
—Martin  v.  Butler  County  R.  Co.,  161  S.  W. 
631. 

§91  (Tex.Civ.App.)  A  petition  held  to  state  a 
cause  of  action  on  contract,  and  the  claim,  being 
for  interest  eo  nomine  and  not  as  damages,  doen 
not  oust  the  justice  of  jurisdiction. — Willett  v. 
Herrin,  161  S.  W.  26. 
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t  100  (MoApp.)  A  party  cannot  bring  a  suit 
beiore  a  justice  on  one  canse  of  action  and  re- 
cover on  another. — Rundelman  v.  Jotin  O'Brien 
Boiler  Works  Co.,  161  S.  W.  609. 

i  100  (Mo.App.)  Where  a  suit  for  killing 
stock  is  brought  against  a  railroad  in  a  town- 
ship other  than  that  where  the  stock  was  killed, 
the  fact  that  the  townships  adjoined  is  juris- 
dictional and  must  be  averred  and  proved.— 
Martin  v.  Butler  County  R.  Co.,  161  S.  W.  631. 

{101  (Mo.App.)  Objection  in  a  justice's  court 
to  the  reception  of  any  evidence  under  the 
petition  for  failure  to  state  a  cause  of  action 
merely  challenges  its  sufficiency  for  a  total 
failure  to  state  a  cause  of  action  and  cannot 
fulfill  the  purpose  of  a  motion  to  make  more 
definite  and  certain. — Rundelman  v.  John 
O'Brien  Boiler  Works  Co.,  161  S.  W.  609. 

V.  REVIEW   OF   PROOEEDIHOB. 

(A)  Appeal  and  Brror. 

{141  (Tex.Civ.App.)  The  county  court  ac- 
quires no  jurisdiction  on  appeal  where  the  jus- 
tice was  without  jurisdiction. — ^Willett  v.  I£er- 
rin.  161  S.  W.  26. 

{141  (Tex.Civ.App.)  In  determining  the  juris- 
diction of  the  county  court  upon  an  appeal  from 
the  justice's  court,  averments  in  plaintiff's  sup- 
plemental petition,  filed  in  answer  to  defend- 
ant's plea  to  the  jurisdiction  first  filed  in  the 
county  court,  cannot  be  considered. — Standley 
V.  Currey.  161  S.  W.  416. 

{  147  (Tex.Civ.AppO  Under  Rev.  Civ.  St 
1911,  arts.  747,  2393,  order  of  justice's  court 
more  than  two  years  after  judgment  refusing  to 
enter  nunc  pro  tunc  order  setting  aside  the 
judgment,  and  granting  new  trial,  held  not  ap- 
pealable.—Southwestern  Land  Corporation  y. 
Neese.  161  S.  W.  1090. 

§  148  (Tex.Civ.App.)  When  a  judgment  nunc 
pro  tunc  is  entered  by  a  justice  of  the  peace, 
it  becomes  the  final  judgment  of  the  court,  and 
an  appeal  may  be  taken  therefrom,  and  a  re- 
visal  of  the  entire  proceedings  had.— South- 
western Land  Corporation  v.  Neese,  161  S.  W. 
1090. 

I  158  (Mo.App.)  Under  Rev.  St.  1909,  H 
2273,  7568,  heU,  that  a  judgment  may  be  af- 
firmed where  appellant  does  not  within  apt  time 
pay  the  requisite  filing  fee  to  the  circuit  clerk. 
— Muth  Realty  Co.  v.  Timmerberg,  161  S.  W. 
589. 

The  payment  of  the  fee  for  filing  the  tran- 
script of  an  appeal  from  a  judgment  of  the 
justice  is  not  jurisdictional,  and  affirmance  for 
failure  to  pay  rests  in  the  discretion  of  the 
court— Id. 

Where  plaintiffs  left  the  conduct  of  appeal 
from  a  justice  to  their  attorney,  failure  to 
pay  filing  fee  within  apt  time  wul  be  excused 
where  the  attorney  was  stricken  with  mortal 
illness  before  the  time  to  pay. — Id. 

§  159  (Tex.Civ.App.)  Where  plaintiffs'  cause 
of  action  was  dismissed  and  the  only  judgment 
against  them  was  for  costs,  no  bond  is  required 
to  perfect  an  appeal  to  the  county  court;  and 
hence  a  defect  in  the  bond  given  was  not  ground 
for  dismissal.— Willett  v.  Herrin,  161  S.  W.  26. 

§  162  (Tex.Civ.App.)  An  appeal  from  a  judg- 
ment of  the  justice  s  court  annuls  the  judgment 
— Southwestern  Land  Corporation  v.  Neese,  161 
S.  W.  1090. 

i  1 64  (Ark.)  Under  Kirby's  Dig.  I  4670,  pro- 
viding that,  before  the  first  day  of  the  circuit 
court  next  after  the  appeal  shall  have  been 
granted,  the  justice  shall  file  bis  transcript,  the 
appellant  must  see  that  this  is  done,  although 
the  statute  imposes  the  duty  on  the  justice. — 
Hart  V.  Lequieu,  161  S.  W.  201. 

Kirby's  Dig.  §  4670,  while  directory,  cannot 
be  ignored,  and  the  appeal  must  be  dismissed  for 
failure  to  file  the  transcript  within  the  time  pre- 
scribed, unless  the  appellant  shows  an  excuse 
for  the  delay.— Id. 

(  166  (Ark.)  Where  the  circuit  court  dismisses 
an  appeal  from  a  jtistice  court,  it  may  at  the 


same  term  reinstate  the  appeal  for  a  good  ex- 
cuse shown.— Hart  v.  Lequieu,  161  S.  W.  201- 

I  173  (Tex.CIv.App.)  An  agreement,  in  an  ac- 
tion begun  by  attachment  in  justice  court  that 
the  attachment  should  be  quashed  and  the  court 
should  enter  such  judgment  aa  might  be  just 
held  not  to  preclude  defendant  from  assertiDg 
on  appeal  bis  claim  for  damages  for  wrongful 
attachment — Johnson  v.  Tindall,  161  &  W. 
401. 

§  174  (Mo.App.)  Under  Rev.  St  1900,  (  75S6, 
where  defendant  pleaded  a  counterclaim  before 
a  justice  of  the  peace,  he  eouM  not  enlarge  his 
demand  by  amenidment  on  appeal  to  the  circnit 
court— Excelsior  Stove  Mfg.  Co.  v.  Million,  161 
S.  W.  298. 

f  174  (Mo.App.)  Noncompliance  with  Rev.  St 
1909,  {  7413,  requiring  filing  of  items  of  account 
held  waived  on  appeal  from  the  justioe  to  the 
circuit  court  by  failure  to  make  motion  therefor. 
—Barton  Lumber  Co.  v.  Gibson,  161  S.  W.  357. 

{  174  (Tex.Civ.App.)  Where  plaintiff  in  jus- 
tice court  claimed  only  $162,  an  amendment  on 
appeal  claiming  ^60  additional  should  bare 
been  stricken.— McKneely  v.  Beatty,  161  S.  W. 
18. 

{  174  (Tex.Civ.App.)  Where  defendanfs  coun- 
terclaim was  beyond  the  jurisdiction,  defendant 
cannot  complain  that  the  county  court  improp- 
erly allowed  plaintiffs  to  interpose  a  defense 
thereto  not  pleaded  in  the  justice  court — ^WU- 
lett  V.  Herrin,  161  S.  W.  26. 

{174  (Tex.Civ.App.)  Rev.  Civ.  St  1911.  art 
769,  authorizing  plaintiff  to  plead  new  matter 
on  removal  of  case  from  justice  court  to  coun- 
ty court  by  certiorari,  held  to  apply  also  to  ap- 
peals.— Young  Men's  Christian  Ass'n  of  Dallas 
V.  Schow  Bros.,  161  S.  W.  931. 

I  189  (Mo.App.)  Where  a  judgment  appealed 
from  the  justice's  court  is  affirmed  because  of 
failure  to  diligently  proBecut&  the  appellant 
must  not  only  show  facts  sufficient  to  excuse 
his  failure  to  prosecute  the  appeal  but  must 
also  make  a  prima  facie  showing  that  he  bad 
a  meritorious  defense  or  cause  of  action. — Muth 
Realty  Co.  v.  Timmerberg,  161  S.  W.  589. 

An  affirmance  of  a  judgment  appealed  from 
a  justice's  court  for  failure  to  prosecute  the 
appeal  cannot  be  vacated  merely  upon  an  af- 
fidavit alleging  that  the  appellant  had  a  meri- 
torious defense. — Id. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  |  125.  , 

KNOWLEDGE. 

See  Corporations,  |  18. 

LANDLORD  AND  TENANT. 

See  Adverse  Possession,  §  25 ;  Chattel  Mort- 
gages, \  138 ;  Costs/}  60 ;  Garnishment,  | 
108 ;  Husband  ond  Wife,  {  25 ;  Justices  of 
the  Peace,  J  36;  Limitation  of  Actions.  {  28; 
Logs  and  Logging,  {  3 ;   Mines  and  Minerals, 

m.  I.AlTDI.OKD'S  TITIX  AND  BB- 
VERSION. 

(A)  RlKhta  and  Powers  of  I,andlord. 

{  55  (Tex.Civ.App.)  Under  a  turpentine  lease 
whereby  defendant  agreed  to  pay  the  owner  a 
specified  sum  for  each  tree  destroyed,  burned, 
etc.,  during  the  work,  and  under  which  $1,000 
was  deposited  to  secure  the  obligation,  the 
amount  of  the  deposit  held  not  to  measure  the 
defendant's  liability,  when  that  was  expressly 
fixed  by  the  contract. — Conn  v.  Rosamond,  161 
S.  W.  t3. 

(B)   Estoppel  of  Tenant. 

{ 61  fTex.Civ.App.)  A  tenant  is  estopped  to 
deny  the  title  of  his  landlord. — Standley  t. 
Currey,  161  S.  W.  416. 
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VI.  TENANOIES  AT  WHX  Ain>  AT 

STXFFEBANCE. 

I  120  (McApp.)  Under  the  express  provision 
of  R.  8.  1909,  I  7883,  a  tenant  at  will  is  en- 
titled to  30  days^  notice  to  quit.— ShuU  t.  Cum- 
mingB,  161  S.  W.  360. 

VII.  PREMISES.  AND  ENJOTMENT 

AND  USE  THEREOF. 

(A)      Deacrlptlon,   Bztent,   and   Condition. 

I  125  (Mo.App.)  There  is  no  implied  covenant 
by  the  landlord  that  the  premises  are  in  good 
repair  when  let.— WUt  v.  CoughUn,  161  S.  W. 
8^ 


(D)  Ropalra, 


Insamnce,  «nd   Improve- 
menta. 


{  ISO  (Mo.App.)  In  the  absence  of  a  covenant 
to  repair,  the  landlord  is  not  liable  for  failure 
to  keep  the  premises  in  repair.— Wilt  v.  Cough- 
Hn,  161  8.  W.  888. 

(E)  Injnrles  from  DnnKorona  or  Deteett'ro 
Condition. 

{  162  (Mo.App.)  A  landlord  is  liable  for  in- 
juries proximately  resulting  from  bidden  dan- 
gers on  the  leased  premises. — Wilt  v.  Coaghlin, 
161  S.  W.  888. 

{  166  (Mo.App.)  Where  a  tenant's  horse  was 
kept  in  the  barn  lot  some  60  or  70  feet  in  the 
rear  of  the  house  upon  the  leased  premises,  and 
the  lease  did  not  contemplate  that  it  should 
be  kept  in  the  front  yard,  the  landlord  was  not 
liable  for  injury  to  the  horse  by  falling  into  a 
cesspool,  covered  by  boards  and  earth,  in  the 
front  yard,  the  existence  of  which  the  tenant 
knew.— Wilt  v.  CoughUn,  161  S.  W.  888. 

§  169  (Mo.App.)  Evidence,  in  an  action  by 
a  tenant  for  injuries  to  his  horse  by  falling 
into  a  cesspool  in  the  front  yard,  held  to  show 
that  the  parties  did  not  contemplate  that  that 
part  of  the  premises  would  be  used  by  the  ten- 
ant to  run  horses  on. — Wilt  v.  Coughlin,  161 
8.  W.  888. 

Vni.  RENT  AND  ADVANCES. 
(A)   RlRTlita  nnd  lilabllltles. 

8  209  (Ark.)  Under  Kirby's  Dig.  §  5a35,  a 
subtenant  of  farm  land  is  liable  to  the  owner 
only  for  the  rent  on  the  land  for  which  he  con- 
tracted.—Storthz  V.   Smith,  161  S.  W.  183. 

(B)  Actions. 

J  223  (Tex.Civ.App.)  Under  Bev.  Civ.  St. 
1911,  art.  1330,  in  landlord's  action  for  rent 
and  compensation  for  the  use  of  farming  im- 

glements  and  mules,  breach  of  warranty  of 
orses  which  defendant  bought  from  landlord 
In  part  consideration  for  the  lease  held  a  prop- 
er counterclaim.— -Gillispie  v.  Ambrose,  161  S. 
W.  937. 

(C)  Uen. 

(246  (Tex.Civ.App.)  Under  Rev.  Civ.  St. 
1911,  art.  5490,  a  landlord  had  no  Hen  on 
proi)erty  of  the  tenant  which  was  exempt  from 
forced  sale. — Harris  v.  Townley,  161   S.  W.  5. 

IX.  RE-ENTRT  AND  REOOVERT  OF 
POSSESSION  BT  LANDLORD. 

i306  (Mo.App.)  Where  the  petition  alleged 
merely  a  right  to  possession  in  plaintiff,  an 
answer  of  general  denial  was  merely  a  denial 
of  such  right  of  possession  and  was  sustained 
t^  a  failure  to  give  notice  to  quit. — Shull  v. 
Cfummings,  161  S.  W.  360. 


LANDS. 


See  Public  Lands. 


LAPSE. 


LARCENY. 

See  Burglary ;  Criminal  Law,  Sf  369,  372 ;  In- 
dictment and  Information,  S  130;  Libel  and 
Slander,   g   100;    Robbery. 

n.  PROSECUTION  AND  PUNISH- 
MENT. 

(B)  Bvldenoe. 

1 55  (Mo.)  Evidence  in  a  prosecution  for 
grand  larceny  for  hog  theft  held  to  sustain  a 
conviction.— State  v.  Shaffer,  161  S.  W.  805. 

i  64  (Mo.)  Where  the  manner  of  obtaining  ac- 
tual possession  of  recently  stolen  property  is 
fully  explained,  and  the  only  issue  is  whether 
accused  holds  such  possession  feloniously  or  in- 
nocently, no  presumption  of  guilt  arises  from 
the  mere  fact  of  possession. — State  v.  Christian, 
161  S.  W.  736.  . 

{ 65  (Mo.App.)  Evidence  held  to  sustain  a 
conviction  of  petit  larceny. — State  v.  Powell, 
161  S.  W.  600. 

LAST  CLEAR  CHANCE.    • 

See  Master  and  Servant,  {  295;  N^ligence,  i 
119;   Railroads,  i  338. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  f  1097. 

LAWYERS. 

See  Attorney  and  Client. 

LEASE. 

See  Landlord  and  Tenant. 

LEGACIES. 

See  Wills. 

LEGACY  TAX. 

See  Taxation,  H  867,  893. 

LEGISLATIVE  POWER. 

See  Municipal  Corporations,  i{  64-73. 

LEHERS. 

See  Criminal  Law,  {  400; 


185; 
268. 


Seduction,   |   46 ; 


Evidence, 
Witnesses, 


II  lai; 


LEVEES. 


See  Partition,  |  44. 


{2  (Arte.)  Act  March  24,  1913  (Laws  1913. 
p.  791),  in  authorizing  the  commissioners  of 
Helena  Improvement  District  to  make  an  addi- 
tional improvement  in  its  levee  without  the 
consent  of  a  majority  in  value  of  the  property 
owners,  is  not  invalid,  the  district  including 
suburban  as  well  as  urban  territory,  and  the 
constitutional  provision  regulating  improvement 
districts  applying  only  to  one  embracing  ex- 
clusively urban  property. — Cunningham  v.  Kee- 
shan,  161  S.  W.  170. 

{ 7  (Ark.)  Authority  of  commissioners  of 
Helena  Improvement  District,  under  Act  March 
24,  1913  (Laws  1913,  p.  791)  i  1,  is  to  be  con- 
sidered as  authorizing  improvement  ol  the  whole 
levee,  that  north  of  Walker  street  as  well  as 
that  south,  in  view  of  Act  May  31,  1897  (Laws 
1897  [Ex.  Sess.]  p.  22),  creating  the  district 
witli  Walker  street  as  the  northerly  boundary, 
Act  1907  extending  the  district  a  mile  further 
north,  and  the  need  of  improvement  of  the  whole 
levee;  "which  begins,"  etc.,  being  mere  words 
of  description. — Cunningham  v.  Keeshan,  161  8. 
W.  170. 

S  25  (ArkJ  The  commissioners  of  Helena  Im- 
provement District,  under  the  authority  of  Act 
March  24,  1913  (Laws  1913,  p.  791),  to  cause 
assessments  for  an  enlargement  and  strengthen- 
ing of  the  levee  of  the  district,  to  be  made,  in 
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accordance  with  Act  May  31,  1897  (Laws  1897 
[Ex.  Sess.]  p.  22),  creatine  the  original  district, 
have  power  to  increase  the  assessment  on  dis- 
<'overinK  that  it  is  insufficient — Cunningham  v. 
Keeshan,  161  S.  W.  170. 

S  34  (Ark.)  The  authority  to  borrow  money 
to  enlarRe  and  strengthen  a  levee,  given  by  Act 
March  24,  1913  (Laws  1913,  p.  791),  Implies 
the  power  to  issue  interest-bearing  bonds. — Cun- 
ningham V.  Keeshan,  161  S.  W.  170. 

LEVY. 

See  Taxation,  Si  801,  463. 

LEWDNESS.' 

See  Prostitution. 

LIBEL  AND  SLANDER. 

See  Abatement  and  Revival,  S  39 ;    Appeal  and 
Error,  §§  835,  1170. 

I.  WORDS    AND    ACTS   ACTIOMAB]:.E, 
AND  LIABIUTT  THSBEFOB. 

i  1 1/2  (Mo.App.)  Rev.  St.  1909,  j  4818,  defin- 
ing libel,  is  merely  declaratory  of  the  common 
law.— Skelley  v.  St.  Louis  &  S.  F.  R.  Ca,  161 
S.  W.  877. 

{7  (Mo.App.)  A  bare  statement  that  one  has 
sworn  falsely  in  court  imputes  the  crime  of  per- 
jury.—Roney  V.  Organ,  101  S.  W.  868. 

A  charge  of  perjury  is  actionable  per  se. — Id. 

§  7  (Mo.App.)  A  statement  by  a  railroad 
freight  agent  in  a  freight  expense  bill,  charging 
a  specified  sum  for  certain  fence  posts  "con- 
fiscated" by  plaintiff  in  the  shipment  of  certain 
logs,  held  not  to  import  a  larceny  of  the  posts, 
and  not  therefore  libelous.— Skelley  v.  St.  Louis 
&  S.  F.  R.  Co.,  161  S.  W.  877. 

§33  (Mo.App.)  The  law  presumes  that  dam- 
age results  from  the  publication  of  words  ac- 
tionable per  se.— Roney  v.  Organ,  161  S.  W. 
808. 

TV.   AOTIOirS. 

<B)  Partlea,  PreUmlnapy  Proceedlnv*,  and 
PIcadinK> 

§  80  (Ark.)  In  an  action  bv  one  insurance 
company  against  another,  allegations  as  to 
slander  by  agents  working  for  defendants 
against  plaintiff's  credit  held  not  to  state  a 
cause  of  action.— Arkansas  Life  Ins.  Co.  v. 
American  Nat.  Life  Ins.  Co.,  161  S.  W.  136. 

i  86  (Mo.App.)  The  function  of  an  innuendo 
in  an  action  for  libel  is  to  point  out  the  mean- 
ing which  plaintiff  claims  to  be  the  true  mean- 
ing of  the  libelous  language,  and  is  required 
where  the  language  is  ambignous,  whether  the 
ambiguity  is  patent  or  latent.— Skelley  v.  St 
Louis  &  S.  F.  R.  Co.,  161  S.  W.  877. 

Where  plaintiff,  in  an  action  for  libel  by  in- 
nuendo, puts  a  meaning  on  the  language  pub- 
lished, he  is  bound  by  it. — Id. 

§  100  (Mo.App.)  Where  a  petition  alleged  that 
defendant  falsely  charged  plaintiff  with  lar- 
ceny by  publishing  a  charge  that  plaintiff  "con- 
fiscated" posts  belonging  to  a  railroad  company, 
plaintiff  could  not  recover,  in  the  absence  of 
proof  of  his  innuendo,  unless  the  charge  of  con- 
fiscation necessarily  imported  larceny. — Skelley 
v.  St,  Louis  &  S.  F.  R.  Co.,  161  S.  W.  877. 

(C)  BTldenoe. 

{112  (Tcx.Civ.App.)  Evidence,  in  an  action 
for  libel  in  publishing  a  statement  during  plain- 
tiff's campaign  for  state  senator,  that  he  had 
not  paid  a  certain  note  given  by  him  to  defend- 
ant held  to  sustain  a  finding  that  the  debt  evi- 
denced by  the  note  had  been  satisfied  at  the 
time,  and  that  both  plaintiff  and  defendant 
so  considered  it.— Autrey  v.  Collins,  161  S.  W. 
.13. 


▼1.  ORimNAL  KEBPOHBXBIUTT. 

(B)   Proaecntion   and  Pnnlakment. 

I  156  (Mo.App.)  Evidence  in  a  prosecution  for 
falsely  and  maliciously  stating  that  ianother  had 
committed  perjury  held  sufficient  to  sustain  a 
conviction.— State  v.  Glogover,  161  S.  W.  274. 

LICENSES. 

See  Courts,  $231:  Criminal  Law.  {  400: 
Mines  and  Minerals,  §{  83,  84 ;  Railroads,  H 
356,  368 ;    Statutes,  §  79 ;   Taxation,  f  117. 

I.  FOK  OCCUPATIONS  AITO  PBTVI- 
LEGES. 

S  6  (Ky.)  Though  a  city  had  power  from  the 
state  to  tax,  and  could,  by  ordinance,  reasonably 
regulate  the  use  of  motor  vehicles  on  its  streets, 
either  or  both  of  these  powers  could  be  witli- 
drawn  from  the  city  at  any  time  by  the  Leg- 
islature.— City  of  Newport  t.  Merkel  Bros.  Co., 
161  S.  W.  549. 

i  6  (Mo.)  The  state  has  power  to  tax  all 
trades,  professions,  and  occupations,  and  to 
delegate  such  power  to  musicipalities. — City  of 
Richmond  v.  Creel.  101  S.  W.  794. 

8  7  (Ky.)  Act  1910,  known  as  the  "Motor 
Vehicle  Law,"  regulating  the  use  of  motor 
vehicles  within  the  state,  is  not  a  revenue 
measure,  but  was  enacted  under  the  police 
power  of  the  state. — CSty  of  Newport  y.  Merkel 
Bros.  Co.,  161  S.  W.  549. 

A  city  ordinance,  requiring  all  persons  using 
motor  vehicles  on  its  streets  to  pay  license  fee, 
held  invalid  as  to  nonresidents  because  in  con- 
flict with  Act  1910,  c.  81,  {  7,  exempting  non- 
residents where  they  have  already  complied 
with  similar  laws  of  their  own  state. — Id. 

{  7  (Mo.)  When  the  power  to  impose  a  license 
tax  ui>on  insurance  companies  has  been  dele- 
gated to  municipalities,  it  may  be  exercised 
by  them  without  any  infringement  of  C^onst. 
art  10,  S  3,  providing  that  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects  within 
the.  teiritory  limits  of  the  authority  levying 
the  tax.— City  of  Richmond  v.  Creel,  161  S.  W. 
794. 

LIENS. 

See  Attorney  and  Client;  Chattel  Mortgages, 
I  138;  Constitutional  Law,  |  75;  Descent 
and  Distribution,  {  130;  Execution,  |  413; 
Homestead,  f  185 ;  Judgment  ^  251 ;  Land- 
lord and  Tenant,  i  246;  Mechanics'  Liens; 
Municipal  Corporations,  H  558-686;  Physi- 
cians and  Surgeons,  §  ll ;  Pledges;  Veiiaor 
and  Purchaser,  gS  258-267. 

LIFE  ESTATES. 

See  Remainders;    Wills,  |  614. 

{  8  (Mo.)  A  life  tenant  cannot  by  his  acts  or 
declarations,  set  up  pretensions  to  an  absolute 
estate  so  as  to  make  his  possession  adverse  to 
the  reversioner  or  remaindermen;  those  persons 
having  no  right  to  the  estate  until  the  termina- 
tion of  the  life  estate.— Armor  v.  Frey,  161  S. 
W   829 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  C^ossession;  Judgm«it  f  910; 
Remainders,  |  17 ;    Stipulations,  {  14. 

I.  STATUTES  OF  UMITATION. 
(B)   lilmltatlona    Applicable  to  Partlenlar 

AOtlOBS. 

§28  (Ky.)  A  claim  for  rent  of  real  property 
•for  a  period  prior  to  August  28,  1905,  was 
barred  by  limitations,  and  was  not  recoverable 
in  an  action  instituted  March  27,  1911. — Burks 
T.  Douglass.  161  S.  W.  226. 
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n.  COMPITTATION   OF  PEBXOD   Or 
XJMITATIOK. 

<A)   Aeenuil    of    Rlckt    of    AettOB    or    De- 
(enae. 

{47  (Tex.CiT.App.)  Limitations  against  an 
action  for  breach  of  a  covenant  of  warranty 
do  not  run  until  actual  or  constructive  evic- 
tion under  a  superior  outstanding  title. — Hays 
V.  TaUey,  161  S.  W.  429. 

Wliere  there  was  a  conflict  in  title  which 
required  judicial  determination,  limitations 
against  an  action  for  breach  of  warranty  be- 

fiD  to  run  from  the  final  judgment  of  the 
upreme  Court  adjudging  that  the  county  had 
title  as  against  plaintiff  in  such  action. — ^Id. 

§49  (Ky.)  The  liability  of  the  assignor  of 
a  note  is  barred  five  years  after  the  maker  is 
judicially  declared  insolvent — ^Amett  v.  How- 
ard, 161  S.  W.  531. 

I  55  (Ky.)  A  right  of  action  immediately  ac- 
crued to  plaintiff  for  injury  to  his  land  by  de- 
fendant railroad  company  dumping  earth  from 
its  cut  on  plaintiff's  land,  so  that  an  action 
therefor  was  barred  after  five  years. — Louisville 
Ry.  Co.  V.  Wiggington,   161  S.  W.  200. 

(F)   iKBoranee,  Mlntafee,  Tr«at,  Fraad«  and 
Concealment  of  Cnnse  of  Action. 

i  100  (Mo.App.)  In  action  for  value  of  stock 
and  for  an  accounting,  for  fraud  in  represent- 
ing that  stock  transferred  to  plaintiff  was  his 
pro  rata  share  of  that  held  by  defendant  as 
trustee  for  plaintiff  and  others,  facts  held  insuf- 
ficient to  bring  the  case  within  Rev.  St.  1909, 
I  1889,  snbd.  5,  providing  that  causes  of  action 
for  fraud  are  not  deemed  to  have  accrued  until 
the  discovery  of  the  fraud. — Heisler  v.  Clymer, 
161  S.  W.  337. 

Under  Rev.  St.  1909,  S  18S9,  subd.  5,  actions 
for  relief  on  the  ground  of  fraud  must  be 
brought  within  five  years  and  not  within  ten 
years  of  the  discovery  of  the  facts  constituting 
the  fraud.— Id. 

(G)  PendencT  of  liCirnl  Proeeedln(B,  In- 
lanction,  Stay,  or  'War. 

i  105  (Ky.)  A  void  judgment  against  the  as- 
signor on  a  note  will  not  suspend  the  running 
of  limitati6ns  in  his  favor  against  an  action 
against  him  on  the  note. — ^Amett  v.  Howard, 
161  S.  W.  531. 

I  105  (Mo.)  In  view  of  Rev.  St.  1909,  g  2391, 
referring  to  actions  in  ejectment  against  several 
defendants,  a  previous  suit  against  defendant 
who  occupied  land  adversely,  though  praying 
cancellation  of  the  deed  to  him,  held  identical 
with  a  subsequent  action  of  ejectment,  and  to 
toll  the  statute  of  limitations.— Norton  v.  Reed, 
161  S.  W.  842. 

(H)   Commencement  of  Action  or  Otker 
Proceeding. 

§  119  (Ky.)  Under  Ky.  St.  {  2524,  declaring 
an  action  to  be  commenced  by  summons  and 
Civ.  Code  Prac.  j!  39,  declaring  an  action  com- 
menced by  filing  with  the  clerk  a  petition,  etc., 
held  that,  where  plaintiff  has  filed  such  peti- 
tion, and  caused  summons  to  issue,  he  could  not 
be  prejudiced  by  a  mistake  of  the  clerk. — Casey 
T.  Newport  Rolling  Mill  Co.,  161  S.  W.  528. 

The  mere  direction  to  the  clerk  to  issue  sum- 
mons where  in  fact  no  summons  was  issued  was 
not  sufficient  to  commence  an  action  so  as  to 
stop  the  running  of  limitations. — Id. 

S  123  (Tex.Civ.App.)  The  fact  that  when 
plaintiff  corporation  sued  on  notes  it  was  not  le- 
gally entitled  to  sue  under  Rev.  Civ.  St.  1911, 
art.  7399,  because  it  had  not  paid  its  franchise 
tax,  would  not  cause  the  action  to  be  barred  by 
the  four-year  limitation,  though  before  an 
amended  petition  was  filed  showing  compliance 
with  the  statute  more  than  four  years  had  elaps- 
ed since  maturity  of  the  Inst  note. — Clegg  v. 
Roscoe  Lumber  Co.,  161  S.  W.  944. 


f  130  (Mo.)  Where  plaintiffs,  the  owners  of 
land,  instituted  an  action  before  the  running 
of  the  period  of  limitations,  they  could  there- 
after suffer  a  voluntary  nonsuit,  and  within  a 
year  institute  a  new  action,  which  would  not 
be  barred  by  limitations  even  though  the  period 
had  then  run,  provided  it  involved  the  same 
issues  as  the  first— Norton  v,  Beed,  161  S.  W. 
842. 

m,  ACKKOWTESOMEirr,  NEW 

PROinSE,  AND  FART 

PAYMENT. 

§  141  (Ky.)  In  order  to  toll  the  statute  of 
limitations,  the  debtor  must,  within  the  statu- 
tory period,  expressly  promise  to  pay  the  ob- 
ligation, or  aclmowledge  it  as  an  existing  debt. 
—Davis  V.   Strange,  161  S.  W.  217. 

i  142  (Ky.)  The  acknowledgment  of  the  debt 
must  be  made  to  the  creditor  or  one  authorized 
to  act  for  him,  and  evidence  of  statements  made 
to  third  persons  wherein  the  debtor  admitted 
his  indebtedness  is  inadmissible. — Davis  v. 
Strange,  161  S.  W.  217. 

LIMITATION  OF  LIABILITY. 

See  Telegraphs  and  Telephones,  {  64. 

LIQUOR  SELLING. 

See  Intoxicating  Uquors. 

LIS  PENDENS. 

See  limitation  of  Actions,  |  lOB. 

LIVE  STOCK. 

See  RaUroads,  f  g  407-447. 

LIVE  STOCK  INSURANCE. 

See  Insurance,  g|  145,  161. 

LOANS. 

See  Money  Lent 

LOCAL  LAWS. 

See  Statutes,  {  79. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  gg  36,  224-230. 

LOGS  AND  LOGGING. 

See  Adverse  Possession,  g  16;  Covenants;  Man- 
damus, g  79;    Sequestration,  g  20. 

f3  (Ark.)  Under  an  agreement  for  the  ren- 
and  clearing  of  timber  land,  held,  that  the 
title  to  the  standing  timber  and  the  right  to 
remove  it  remained  in  the  owner,  and  that  the 
tenant  had  no  right  to  sell  it  or  to  destroy  any 
of  it  except  such  as  it  might  be  necessary  to 
destroy  in  clearing  the  land.— Conway  v.  Cour- 
sey,  161  S.  W.  1030. 

g3  (Ky.)  Where  grant  of  standing  timber 
gave  grantee  six  years  to  remove  it,  and  he 
to  have  the  right  to  let  the  trees  stand  after 
six  years  until  he  should  desire  to  remove  them, 
held  that  a  failure  to  remove  them  within  six 
years  or  a  reasonable  time  thereafter  did  not 
divest  his  title.— Shepherd  v.  Bank  of  Montreal, 
161  S.  W.  214. 

{3  (Tex.Civ.App.)  Where  it  is  contemplated 
by  a  conveyance  of  growing  trees  that  the  pur- 
chaser shall  have  some  beneficial  use  of  the 
land  in  connection  with  tbe  trees,  which  shall 
remain  on  the  land  and  receive  their  sustenance 
therefrom,  the  sale  is  of  an  interest  in  land,  and 
carries  the  right  to  the  use  of  the  land  for  the 
sustenance  of  the  trees  and  of  entering  tbereon 
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to  enjoy  the  interest  conveyed.— Davis  v.  Conn, 
161  S.  W.  89. 

Where,  in  conveying  growing  trees,  a  sever- 
ance and  taking  away  from  the  land  is  contem- 
plated, the  sale  is  of  an  interest  in  chattels 
only,  and  the  right  of  removal  must  be  exer- 
cised within  the  time  agreed. — Id. 

A  sale  of  growing  trees  with  the  privilege  of 
removing  them  within  five  years,  or  after  that 
time,  if  an  annual  rental  shall  be  paid,  operates 
as  a  sale  of  chattels  rather  than  of  an  Inter- 
eat  in  realty.— Id. 

A  stipulation  that  the  agreed  time  for  re- 
moving trees  may  be  extended  as  long  as  the 
buyer  may  want"  upon  payment  of  a  certain 
rental  means  that  the  time  may  be  extended 
for  as  long  as  needed.— Id. 

Under  a  conveyance  of  growing  trees  with 
the  right  of  removing  them  within  five  ^  years, 
01  thereafter  if  an  annual  rental  should  be 
paid,  the  buyer  had  the  right  to  turpentine  the 
trees  while  standing,  where  he  proceeded,  with 
diligence,  to  remove  them  in  accordance  with 
the  contract,  and  no  damage  was  done  the  soil 
beyond  that  necessarily  incident  to  turpentin- 
ing the  trees.— Id. 

Where  the  buyer  of  all  trees  of  12  inches  or 
greater  diameter  growing  on  certain  land  sold 
the  right  of  turpentining,  he  was  not  liable  in 
damages  because  those  turpentining  the  trees 
destroyed   trees   under  12   inches  in  diameter. 

LOSS  OF  SERVICE. 

See  Master  and  Servant,  i  340. 

LOTTERIES. 

XX.  X.OTXEKT  FRAirOHISES,   OON- 

TBACTS,  AND   TBANS- 

ACTIONS. 

{12  (Ark.)  Where  there  was  a  contract  of 
e  of  an  automobile  completely  executed  by 
delivery  to  the  winner  in  the  contest  for  news- 
paper subscriptions,  it  was  wholly  immaterial 
whether  the  contest  was  a  lottery. — Jones  v. 
Burks,  161  S.  W.  177. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Master  and  Servant,  {|  101-129;    Negli- 
gence, i  23. 

MAIL  CLERKS. 

See  Carriers,  U  241,  280,  320. 

MAIMING. 

See  Mayhem. 

MAINTENANCE. 

See  Husband  and  'mfe,  H  283,  297. 

MALICIOUS  PROSECUTION. 

See  Abatement  and  Revival,  S  39. 
V.  ACTIONS. 

1 52  (Tez.Civ.App.)  Where,  in  an  action  for 
wrongful  garnishment,  the  petition  alleged  that 
the  garnishment  writ,  as  well  as  the  attach- 
ment, was  sued  out  wrongfully  and  maliciouBly 
and  without  probable  cause,  and  actual  damag- 
es were  claimed,  exceptions  to  the  claim  for  ex- 
emplary damages  on  the  ground  that  actual 
damages  were  not  sufiSciently  pleaded  were  prop- 
erly overruled.— Bennett  t.  Foster,  161  S.  W. 
107& 


S  55  (Tez.Civ.App.)  In  an  action  begnn  by  at- 
tachment, where  defendant's  plea  in  reconvoi- 
tion  did  not  in  terms  allege  that  the  attachment 
was  sued  out  without  probable  cause  but  al- 
leged facts  showing  that  it  wfts,  such  plea  was 
sufficient  to  support  a  recovery  of  exemplary 
damages.— Johnson  v.  Tindall,  161  S.  W.  401. 

{  58  (Tei.Civ.Apa)  In  an  action  for  wrong- 
ful garnishment  arising  out  of  plaintiff's  liabil- 
ity as  surety  on  notes  executed  by  A.,  evidence 
that  plaintiff  was  induced  to  sign  the  notes  by 
false  representations  of  L.  that  A.'s  father  would 
pay  the  notes  as  soon  as  the  transaction  was 
completed  held  inadmissible  as  a  mere  opinion 
on  which  plaintiff  was  not  entitled  to  rely. — 
Bennett  v.  Foster,  161  S.  W.  1078. 

In  an  action  for  wron^ul  garnishment  aris- 
ing out  of  plaintiff's  signing  certain  notes  of  A. 
executed  in  a  deal  for  the  purchase  of  corpo- 
rate stock,  evidence  held  admissible  as  tending 
to  show  knowledge  on  the  part  of  the  defendant 
that  L.  was  acting  as  their  agent  in  the  sale 
of  the  stock. — Id. 

In  an  action  for  wrongful  garnishment,  it  was 
not  error  for  the  court  to  permit  an  allegation 
in  plaintiff's  petition  that  he  made  an  effort  to 
compromise  the  debt  before  the  garnishment 
was  issued  to  remain,  and  to  permit  proof  there- 
ot— Id. 

1 64  (Tex.Civ.App.)  In  an  action  for  wrongful 
garnishment,  evidence  held  insufficient  to  Justify 
a  recovery  for  profits  lost  in  terminating  plain- 
tiff's business  which  he  would  otherwise  have 
made  in  succeeding  years.— Bennett  v.  Foster, 
161  S.  W.  1078. 

i  67  (Tex.av.App.)  Where  plahitiff  claimed 
that  the  wrongful  garnishment  of  certain  cor- 
porate stock  resulted  in  his  inability  to  exchange 
the  stock  for  certain  vendor's  lien  notes,  his 
claim  for  the  value  of  such  notes  and  interest 
was  a  proper  element  of  damage.— Bennett  t. 
Foster,  161  S.  W.  1078. 

Loss  of  prospective  profits  in  plaintiff's  boai- 
ness  as  the  alleged  result  of  the  wrongful  issu- 
ance and  service  of  a  garnishment  cannot  be 
recovered  as  actual  damages,  but  may  be  con- 
sidered in  determining  punitive  damages. — Id. 

I  7 1  (Tex.Civ. App.)  In  an  action  for  compen- 
sation for  medical  services  begun  by  attachment, 
where  defendant  claimed  damages  for  malicious 
attachment,  the  evidence  held  to  raise  the  issue 
of  punitive  damages. — Johnson  v.  TindalL  ISl 
S.  W.  401. 

MALPRACTICE. 

See  Physicians  and  Surgeons. 

MANDAMUS. 

See  Appeal  and  Error,  |  984;   Exceptions,  Bill 
of,  I  53. 

n.  STTBJZiCTS  AND   PITBPOSES  OF 
BEIiIZiF. 

(A)  Acts  and  ProceediiiKs   of  Courts, 
Jadses,  and  JBdiclal  Oflleers. 

i  57  (Tez.Cr.App.)  Where  mayor  or  other  of- 
ficer refuses  to  approve  sufficient  bond  of  per- 
son appealing  from  mayor's  court,  mandamus 
held  to  be  the  proper  remedy. — ^Bx  parte  Hunt. 
161  S.  W.  457. 

(B)  Acta   and   Proeeedlnss   o(  Pablie    Ofll- 
eers and  Boards  and  Hnnlcipalltles. 

i79  (Ky.)  Under    St   1903,    i   4425,    before 
amendment  of  March  16,  1905  (Laws  1906.  c  . 
29),    relating   to   the  examination   of  and    the 

? ranting  of  certificates  to  teachers,  and  Const. 
2,  prohibiting  arbitrary  power  to  any  state 
officer,  held,  that,  where  the  board  of  county 
examiners  arbitrarily  refused  a  certificate,  man- 
damns  would  compel  the  granting  of  a  certifi- 
cate as  a  ministerial  act^Flynn  v.  Barnes,  161 
S.  W.  523. 

Under  St  1903,  {  4425,  before  amendment  of 
March  16,  1906  (Laws  1906,  c.  29),  relating  tn 
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the  examination  of  and  the  granting  of  cer- 
tificates to  teachers,  and  Const.  |  2,  prohibiting 
arbitrary  power  to  any  officer  of  the  state,  held, 
that,  where  the  board  had  reasonable  grounds 
for  refusing  a  certificate,  its  discretion  would 
not  t>e  controlled. — Id. 

1 98  (Ky.)  Where  a  telephone  company  desires 
to  construct  its  line  along  the  highways  of  a 
county  under  Ky.  St.  §  4679b,  and  the  fiscal 
court  arbitrarily  refuses  to  oflfer  a  franchise 
for  sale,  the  telephone  company  may  compel 
such  action  by  mandamus  under  Civ.  Code  Froc 
i  474.— Christian-Todd  Telephone  Co.  t.  Com- 
monwealth. 161  S.  W.  543. 

MANDATL 

See    Mbndamus. 

MANSLAUGHTER. 

See  Homicide,  H  86-63,  306. 

MAPS. 

See  Appeal  and  Error,  {  643. 

MARRIAGE. 

See  Appeal  and  Error,  5  467;  Bigamy;  Crim- 
inal Law,  f  400;  Divorce;  £>xecutor8  and 
Administrators,  |  84;    Husband  and  Wife. 

{40  (Tex.Civ.App.)  While  persons  seeking  to 
trace  their  title  to  land  through  a  marriage  of 
the  former  owner  have  the  burden  of  proving 
a  marriage,  it  is  presumed  that  the  marriage 
was  valid,  and  the  burden  of  proof  is  upon 
those  contesting  its  validity. — ^Adams  v.  Wm. 
Cameron  &  Co.,  161  S.  W.  417. 

§47  (Tex.Civ.App.)  Declarations  held  incom- 
petent to  diow  invalidity  or  nonexistence  of  a 
marriage. — Adams  v.  Wm.  Cameron  &  Co.,  161 
S.  W.  417. 

{  52  (Tei.Civ.App.)  Where  there  is  testimony 
tending  to  rebut  the  presumption  of  validity  of 
a  marriage,  an  instruction  on  the  presumption 
is  properly  refused;  the  whole  matter  being 
for  die  jury.— Adams  v.  Wm.  Cameron  &  (3o., 
161  S.  W.  417. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

{3  (Tex.Civ.App.)  As  a  rule  the  doctrine  of 
marshaling  securities  will  not  be  applied  so  as 
to  deprive  a  debtor,  who  has  not  waived  his 
rights  thereto,  of  bis  homestead  or  exempt  prop- 
erty.—Pugh  V.  Whitsitt  &  Guerry,  161  S.  W. 
953. 

The  doctrine  of  marshaling  assets  will  not  tie 
enforced  so  as  to  require  a  creditor,  whose  mort- 
gage covers  exempt  and  nonexempt  property,  to 
first  resort  to  the  exempt  property,  that  other 
creditors  not  secured  by  such  property  may 
satisfy  their  claims  out  of  the  nonexempt  resi- 
due.—Id. 

MASCULINE  GENDER. 

See  Statutes,  {  ISa 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  §i  1033,  1039,  1050, 
1068 ;  Commerce,  {  27 ;  Corporations,  §  308 ; 
Evidence,  «  126,  474;  Gamishmeut,  {  131; 
Pleading,  J|  34,  369;  Statutes,  §  221;  Trial, 
i!  244,  252,  258;  Work  and  Labor. 

Z.  THE  BEI.ATION. 

(O)  Temtlnatlon  and  Dlsckiirve- 

120  (Ark.)  Where  an  ofFer  of  employment 
did  not  specify  any  length  of  time  of  service, 
an  acceptance  would  create  a  contract  termi- 
nable at  will. — Fulkerson  v.  Western  Union  Tel- 
egraph Co.,  161  S.  W.  1C8. 


1 30  (Mo.App.)  Where  a  contract  to  pay 
plaintiff  commissions  upon  oil  sold  by  him  for 
defendant  provided  that  plaintiff  should  get  the 
market  prices  for  the  oil,  sales  by  plaintiff  un- 
der an  agreement  to  refund  to  his  customers  6 
per  cent,  of  bis  commissions  would  be  a  breach 
justifying  discharge.— Goller  v.  Henseler  Mer- 
cantile Oil  &  Supply  Co.,  161  S.  W.  584. 

§41  (Tex.Civ.App.)  Damages  for  breach  of  a 
contract  of  employment  for  a  year  at  a  certain 
amount  per  month  Aeld  to  include  expense  of 
moving  and  such  other  damages  and  loss  sus- 
tained, not  to  exceed  the  amount  to  which  he 
would  have  been  entitled  had  the  contract  been 
performed. — Louisiana  Rio  Grande  Canal  Co. 
V.  Quinn,  161  S.  W.  375. 

A  servant  employed  for  a  year,  at  a  certain 
amount'  per  month,  on  his  discharge  without 
cause  had  an  immediate  right  of  action  for  the 
damages  accruing  from  the  breach,  though  only 
those  damages  accrued  at  the  time  of  the  trial 
are  recoverable. — ^Id. 

m.  MASTEB'B   UABIUTT   FOB   nX- 
JITBIES  TO   SERVANT. 

(A)  nature  and  Extent  In  General. 

i  86  (Ky.)  Where  a  carrier  is  engaged  in  in- 
terstate commerce  and  an  employ^  is  injured 
while  employed  in  such  commerce,  the  federal 
Emplpyer's  Liability  Act  supersedes  all  state 
laws  and  famishes  the  only  basis  for  recovery. 
—Louisville  &  N.  R.  Co.  t.  Strange's  Adm'x, 
161  S.  W.  239. 

Whether  an  action  for  injuries  to  or  death  of 
a  railroad  employe  depends  on  the  federal 
Employer's  Liability  Act  or  the  state  law  de- 
pends on  whether  the  injuries  were  sustained 
while  the  carrier  was  engaged  and  the  employ^ 
was  employed  in  interstate  commerce. — Id. 

§  05  (Ky.)  A  servant  under  the  age  of  16 
years,  employed  in  a  mine  without  the  consent 
of  hia  father,  may  recover  for  inj  Dries  received 
in  the  course  of  his  employment,  regardless  of 
the  negligence  of  the  master,  where  it  knew 
that  the  servant  was  under  age,  and  was  warn- 
ed not  to  employ  him. — Stearns  Coal  &  Lumber 
Co.  V.  Tuggle,  161  S.  W.  1112. 

§  96  (Ky.)  To  recover  for  the  master's  negli- 
gence it  is  necessary  that  the  injury  was  the 
natural  and  proximate  result  of  the  negligence. 
— Cooke- Jeliico  Coal  Co.  v.  Richardson's  Adm'x, 
161  8.  W.  637. 

(B)  Toola,  Machinery,  Appllanees,  and 
Place*  (or  'Work. 

M  101,  102  (Ky.)  In  an  action  for  death  of  a 
railroad  employe,  plaintiff  may  recover  for  ordi- 
nary negligence. — Louisville  &  N.  R.  Co.  v. 
Strange's  Adm'x,  161  S.  W.  230. 

§{  101,  102  (Mo.App.)  An  employer  is  not 
bound  to  furnish  an  absolutely  safe  place  of 
work  but  only  one  free  from  the  dangers  not 
ordinarily  incident  to  the  work. — Braden  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  161  S.  W.  279. 

fS  101,  102  (Mo.App.)  A  master  most  exer- 
cise ordinary  care  in  furnishing  a  reasonably 
safe  appliance.— Cattanne  v.  St  Louis  Car  Co., 
161  S.  W.  697. 

§§101,  102  (Mo.App.)  The  term  "reasonably 
safe,"  within  the  rule  requiring  an  employer  to 
adopt  a  reasonably  safe  mode  for  the  perform- 
ance of  the  work,  means  safe  according  to  the 
usages,  and  habits,  and  ordinary  risks  of  the 
business.— Marquez  v.  Koch,  161  S.  W.  648. 

{  tOS  (Tenn.)  A  master  may  impose  upon  a 
servant  the  duty  of  giving  signals  prescribed 
for  his  own  safety,  and  where  such  signals  are 
not  given  as  his  duty  requires  he  cannot  recov- 
er for  injury  resulting  therefrom. — ^American 
Zinc  Co.  V.  Smith,  161  S.  W.  494. 

i  103  (Tex.Civ.App.)  Where  plaintiff,  whose 
duty  it  was  to  keep  the  machines  adjusted  and 
repaired,   knew  that  a  jam   nut  was  defective 
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and  a  wrench  slipped  from  it,  wliereby  he  was 
injured,  defendant's  liability  conld  not  be  predi- 
cated on  the  defect  in  the  nut. — Prnitt  v.  Froet- 
Johnson  Lumber  Co.  of  Texas,  161  S.  W.  421. 

i  107  (Mo.App.)  A  railroad  company  which 
employed  plaintiff  to  mow  its  right  of  way  with 
a  machine  and  by  hand  was  not  required  to 
furnish  him  with  a  ISvel  surface  to  mow  in 
order  to  discharge  its  duty. — Braden  v.  Chica- 
go, B.  &  Q.  R.  Co.,  161  S.  W.  279. 

§  107  (Mo.App.)  When  defendant  overhauled 
an  automobile  for  plaintiff's  use  in  demonstrat- 
ing, it  was  defendant's  duty  to  exercise  ordi- 
nary care  in  reconstructing  all  parts  of  it,  in- 
cluding the  steering  gear. — Cabanne  v.  St.  Louis 
Car  Co.,  161  S.  W.  597. 

$110  (Tex.Civ.App.)  In  view  ofRev.  Civ.  St. 
1911,  art.  6713,  requiring  railroads  t6_  equip 
their  engines  and  tenders  with  foot  stirrups, 
and  in  view  of  defendant's  nonperformance  of 
such  duty,  Its  requested  instructioja  that  it  was 
not  required  to  maintain  foot  stirrups  upon  its 
engines  or  tenders  held  properly  refused. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Martin, 
161  S.  W.  405. 

(125  (Mo.App.)  A  master  who  has  exercised 
ordinary  care  to  furnish  a  reasonably  safe  ap- 
pliance is  not  liable  for  injuries  resulting  from 
it  becoming  defective  while  in  use,  unless  he 
should  have  known  of  the  defect  by  exercising 
ordinary  care  for  a  sufficient  time  to  have  en- 
abled him  to  remove  it.— Cabanne  v.  St  Louis 
Car  Co.,  161  S.  W.  597. 

An  employer  who  undertakes  to  constriict  and 
furnish  an  appliance  need  not,  as  a  condition  to 
liability  for  defects  therein,  be  given  notice  of 
a  defect  which  he  could  have  discovered  by  ex- 
ercising ordinary  care  in  constructing  the  ap- 
pliance.— Id. 

{  125  (Tex.  Civ.  App.)  Where  defendant's 
switching  foreman,  directing  the  running  of 
cars  in  the  nighttime  at  the  rate  of  10  miles 
an  hour,  failed  to  know  the  condition  of  the 
track  on  which  they  were  run,  whereby  there 
was  a  collision  Injuring  a  switchman,  the  de- 
fendant was  liable,  irrespective  of  whether  the 
foreman  actually  gave  the  signal  to  go  at  that 
rate  or  not.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Leabo,  161  S.  W.  382. 

§  129  (Tex.Civ.App.)  That  a  brakeman.  on 
the  breaking  loose  of  cars,  exposed  himself  to 
danger  in  an  attempt  to  catch  them  to  use  the 
brakes,  and  was  thrown  therefrom  when  they 
struck  a  stationary  one,  did  not  break  the  caus- 
al connection  between  the  negligence  of  the 
railroad  company,  in  furnishing  insufficient 
couplers  and  defective  tracks,  and  the  injury. — 
Ft.  Worth  Belt  Ry.  Co.  v.  Cabell,  161  S.  W. 
1083. 

(O)   Hetboda  of  "WorlL,  Rales,  and  Orders. 

§  137  (Ky.)  While  a  railroad  brakeman  as- 
sumes the  risks  and  hazards  arising  from  usual 
and  ordinary  jerks  incident  to  the  operation  of 
the  train,  yet,  if  he  is  killed  or  injured  as  the 
result  of  an  unusual  and  unnecessary  jerk  so 
violent  as  to  show  want  of  ordinary  care,  a 
recovery  may  be  had. — Louisville  &  N.  R.  Co. 
V.  Strange's  Adm'x,  161  S.  W.  239. 

(D)  'Warnlnar  and   InstrnctlnK  Servant. 

I  150  (Mo.App.)  If  a  danger  is  one  not  or- 
dinarily incident  to  the  service,  and  the  em- 
ployer knows  it,  he  is  negligent  for  failing  to 
warn  the  employ^;  otherwise  in  case  of  nonob- 
vious  dnngcrs.— Braden  T.  Chicago,  B.  &  Q.  R. 
Co.,  161  S.  W.  279. 

$  155  (Mo.App.)  If  a  danger  is  obvious  to 
one  of  ordinary  intelligence  and  can  be  appre- 
ciated by  him,  the  employer  is  not  bound  to 
warn  a  servant  thereof. — Braden  v.  Chicago, 
B.  &  Q.  R.  Co.,  161  S.  W.  279. 

(B)  Fellow  Servants. 

$  198  (Ky.)  Servants  placing  running  boards 
on  a  railroad  car  are  not  fellow  servants  with 


a  carpenter  engaged  in  repairing  the  floor, 
where  the  two  acted  entirely  independently. — 
LouisviUe  &  N.  B.  Co.  v.  Moore,  161  S.  W. 
1129. 

§  199  (Ky.)  Servants  in  charge  of  different 
coal  cars  in  a  mine  are  not  fellow  servants. — 
Stearns  C!oal  &  Lumber  Co.  v.  Tuggle,  161  S. 
W.  1112. 

(P)  Risks  Assumed  by  Servant. 

S  203  (Ky.)  The  defenses  of  contributory  neg- 
ligence and  assumed  risk  are  distinct,  the  doc- 
trine of  assumed  risk  resting  upon  an  agree- 
ment by  the  servant  that  the  master  shall  not 
be  liable  for  an  injury  ordinarily  incident  to  the 
service,  or  arising  from  a  known  and  obvious 
danger.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Goldston,  161  S.  W.  246. 

S  206  (Ky.)  An  employ^  assumes  all  of  the 
ordinary  risks  incident  to  his  employment. — 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Goldston, 
161  S.  W.  246. 

i  206  (Mo.App.)  One  employed  by  a  railroad 
company  to  mow,  with  a  machine  and  by  hand, 
a  part  of  its  right  of  way  assumed  the  risk 
of  injury  to  his  team  by  one  of  the  horses 
falling  into  a  ditch  on  the  right  of  way.— Brad- 
en V.  Chicago,  B.  &  Q.  R.  Co.,  161  S.  W.  279. 

I  209  (Tex.)  An  experienced  engineer  held  to 
have  assumed  risk  of  injury  where  base  on 
which  engine  rested  was  too  high,  the  space 
between  the  base  and  the  wheel  pit  too  narrow, 
the  pit  was  insufficiently  guarded,  and  the  floor 
was  slippery,  caused  by  oil  dropped  by  himself. 
—Snipes  v.  Bomar  Cotton  Oil  Co.,  161  S.  W.  1. 

f  217  (Ky.)  An  employ^  assumes  all  risks  of 
which  he  may  know  in  the  exercise  of  ordinary 
care,  but  he  does  not  assume  latent  risks. — Cin- 
cinnati. N.  O.  &  T.  P.  Ry.  Co.  t.  Goldston,  161 
S.  W.  246. 

{217  (Ky.)  If  the  miner's  own  work  made  the 
room  dangerous  and,  knowing  of  the  danger, 
he  remained  therein,  he  assumed  the  risk. — 
Cooke-Jellico  Coal  Co.  v.  Richardson's  Adm'x, 
161  S.  W.  537. 

S  2 1 7  (Tex.Civ.App.)  A  servant,  who'  knew  and 
fully  appreciated  the  danger  involved  in  the  use 
of  a  wrench  so  defective  aa  to  slip,  while  be 
was  endeavoring  to  loosen  a  nut,  yet,  who  chose 
such  a  wrench  when  he  might  have  chosen  one 
without  defect  and  which  would  not  have  slip- 
ped, assumed  the  risk  of  injury  from  the  de- 
fect.— Priiitt  V.  Frost-Johnson  Lumber  Co.  of 
Texas,  161  S.  W.  421. 

S  226  (Ky.)  An  employ^  does  not  assume 
risks  created  by  the  master's  negligence. — Cin- 
cinnati, N.  O.  &  T.  P.  By.  Co.  v.  Goldston, 
161  S.  W.  246. 

(O)   Contributory    Ifealivenee    of    Servant. 

{  233  (Tex.CHv.App.)  Where  a  master  furnish- 
ed a  servant  wrencnes  free  of  defects  and  rea- 
sonably safe  for  use,  and  the  servant,  instead  of 
using  one  of  them,  chose  and  used  a  defective 
wrench,  the  master  discharged  his  duty. — Prnitt 
V.  Frost-Johnson  Lumber  Co.  of  Texas,  161  S. 
W.  421. 

S  243  (Tenn.)  Servant's  noncompliance  with 
the  master's  rule  forbidding  any  one  to  come  in- 
to a  mining  shaft  without  giving  notice  thereof 
by  signal  held  negligence,  defeating  any  recov- 
ery for  his  death  from  a  block  falling  in  the 
shaft.— American  Zinc  Co.  v.  Smith,  161  8.  W. 
494. 

§  247  (Mo.App.)  That  an  employe  when  in- 
jured was  running  an  automobile  in  excess  of 
the  statutory  speed  limit  will  not  bar  recover}-, 
unless  such  negligence  proxmiately  contributed 
to  his  injury.— Cabanne  v.  St.  Louis  Car  Co., 
161  S.  W.  597. 

§  248  (Tex.Civ.App.)  In  a  car  repairer's  ac- 
tion for  injuries  after  he  had  jumped  from  cars 
on  a  side  track  and  ran  in  front  of  an  engine 
on  a  parallel  track,  held,  on  the  facts,  that 
those  in  charge  of  the  engine  could  not  antici- 
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pate  injui?  to  plaintiff  aB  probable  antil  it  ap- 
peared that  he  was  nearing  the  track  without 
knowing  of  the  engine's  approach. — Internation- 
al &  G.  N.  R.  Co.  V.  Walters,  161  S.  W.  916. 

(H)   Actions. 

S250Vi  [New,  yol.  15  Key-No.  Series]  (Ky.) 
where  a  general  allegation  of  negligence  is 
sufficient'  in  the  courts  of  a  state,  such  allega- 
tion is  good  in  an  action  under  the  federal  Em- 
ployers' Liability  Act.— LouisTille  &  N.  B.  Co. 
V.  Stewart's  Adm'x,  161  8.  W.  667. 

i  256  (Tex.)  Petition  Aeld  insufficient  as  fail- 
ing to  show  upon  what  ground  recovery  was 
sought.— Snipes  v.  Bomar  Cotton  Oil  Co.,  161 
S.  W.  1. 

§  258  (Mo.App.)  Allegations,  in  an  action  for 
injuries  by  the  steering  ^ar  of  an  automobile 
coming  apart  and  causing  a  collision  while 
plaintiff  was  demonstrating  for  defendant,  that 
the  injuries  were  the  direct  result  of  defendant's 
negligence  in  furnishing  a  car  with  defective 
steering  apparatus,  grounded  the  action  on  neg- 
ligence in  not  originally  furnishing  a  reasonably 
safe  appliance,  and  hence  need  not  allege  that 
defendant  should  have  known  of  the  defect. — 
Cabanne  v.  St.  Louis  Car  Co.,  161  S.  W.  697. 

{  265  (Ky.)  An  employe,  suing  under  the  fed- 
eral Employer's  LiabiUty  Act  for  personal  in- 
juries, has  the  burden  of  showing  that  defend- 
ant's employes  were  guilty  of  negligence  caus- 
ing his  injury.— Cincinnati,  N.  O.  &  T.  P.  Ky. 
Co.  v.  Goldston,  161  S.  W.  246. 

{  265  (Mo.App.)  The  presumption  that  an  em- 
ployer did  his  duty  with  respect  to  furnishing 
a  reasonably  safe  appliance  is  not  concluuve. 
—Cabanne  v.  St  Louis  Car  Co.,  161  S.  W.  697. 

i  265  (Tex.Civ.App.)  Acts  31st  Leg.  (1st  Ex- 
tra Sess.)  c.  10  (Rev.  Civ.  St.  1911,  art.  6649) 
providing  that  the  damages  shall  be  diminished 
in  proportion  to  the  amount  of  negligence  at- 
tributable to  a  plaintiff,  did  not  abrogate  the 
rule  placing  the  burden  of  proving  contributory 
negligence  upon  defendant. — St.  Louis,  B.  &  M. 
Ry.  Co.  V.  Vernon,  161  S.  W.  84. 

§274  (Tex.Civ.App.)  Where  the  'railroad 
company  claimed  that  a  brakeman's  failure  to 
jump  from  wild  cars  was  contributory  negli- 
gence, evidence  that  it  would  have  been  dan- 
gerous to  have  jumped,  under  the  circumstanc- 
es, was  admissible.— Ft.  Worth  Belt  Ry.  Co.  v. 
Cabell,  161  S.  W.  1083. 

{  276  (Ky.)  Efvidence  held  insufficient  to  show 
that  the  master's  negligence  in  failing  to  proper^ 
ly  snt>port  the  roof  of  a  mine  and  in  allowing 
one  of  the  props  to  be  taken  from  near  the  place 
of  the  accident  was  the  proximate  cause  of  the 
injury.— Oooke-.Tellico  Coal  Co.  v.  Richardson's 
Adm'x,  161  S.  W.  637. 

§276  (Ky.)  In  an  action  under  the  federal 
Employer's  Liability  Act  for  the  death  of  an 
engineer,  evidence  held  not' to  show  the  negli- 
gence of  the  rear  flagman  in  applying  the  emer- 
gency air  brake. — Louisville  &  N.  R.  Co.  v. 
Stewart's  Adm'x,  161  S.  W.  557. 

i  276  (Tex.Civ.App.)  Evidence  in  an  action 
for  injuries  to  an  engineer  in  a  collision  of  his 
train  with  another  standing  on  the  main  track 
held  to  sustain  a  finding  that  negligence  in  not 
having  the  Qther  train  on  siding,  or  in  not 
warning  plaintiff  that  the  main  track  was  ob- 
structed and  turning  the  switch  for  the  sid- 
ing, was  the  ]>roximate  cause  of  plaintiff's  in- 
jury.—St.  Louis,  B.  &  M.  Ry.  Co.  v.  'Vernon, 
161   S.  W.  84. 

§  278  (Ky.)  In  an  action  under  the  federal 
Employers'  Liability  Act  for  the  death  of  an 
engineer,  evidence  held  to  show  that  the  con- 
ductor was  negligent  in  giving  signals  to  the 
engineer. — Louisville  &  N.  R.  Co.  v.  Stewart's 
Adm'x,  161  S.  W.  557. 

§  278  (Tex.Civ.App.)  Evidence  in  an  engi- 
neer's action  for  injuries  in  a  collision  of  his 
train  with  another  standing  on  the  main  track 


at  a  station  held  to  sustain  a  finding  of  de- 
fendant's negligence  in  failing  to  have  the  other 
train  on  the  side  track,  or  if  not,  in  failing 
to  warn  plaintiff  that  the  main  track  was  ob- 
structed, and  in  not  turning  the  switch  for  the 
side  track.— St.  Louis,  B.  &  M.  Ry.  Co.  v.  Ver- 
non, 161  S.  W.  84. 

§  278  (Tex.Civ.App.)  In  a  brakeman's  action 
for  injuries,  evidence  held  sufficient  to  show 
that  by  use  the  outer  top  edge  of  a  step  on  a 
tender  had  worn  off,  so  that  instead  of  present- 
ing a  square  edge  on  top  it  slanted  downward. 
—St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Martin.  161  S.  W.  405. 

In  a  brakeman's  action  for  injuries  by  slip- 
ping a  worn  step  on  the  tender  while  attempt- 
ing to  board  after  opening  a  gate,  evidence  held 
sufficient  to  show  that  at  the  time  of  his  injury 
he  was  in  the  discharge  of  his  duty. — Id. 

Evidence  held  sufficient  to  show  that  such  step 
was  provided  for  the  use  of  employes  in  going 
upon  the  tender  and  train. — Id. 

§  28 1  (Ky.)  Evidence,  in  an  experienced  min- 
er's action  for  injuries  from  the  falling  of 
slate,  held  to  sustain  a  finding  that  at  the  time 
of  the  accident  plaintiff  was  digging  coal  from 
the  entry  stump,  contrary  to  the  rules  of  the 
mine,  and  that  his  own  negligence  was  the 
proximate  cause  of  his  injury.- Sams  v.  Gray, 
161  S.  W.  553. 

§  285  (Mo.App.)  In  an  action  for  injuries  by 
the  steering  gear  of  an  automobile  which  plain- 
tiff was  demonstrating  for  defendant  coming 
apart  and  causing  a  collision  with  a  tree,  wheth- 
er the  injury  was  caused  by  the  defective  steer- 
ing gear  or  by  the  explosion  of  a  tire  held  a 
jury  question.— Cabanne  v.  St.  Louis  Car  Co., 
161  S.  W.  597. 

§  285  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion by  a  railroad  brekeman,  the  question 
whether  the  employer's  negliglnce  was  the  prox- 
imate cause  of  the  injury  held  under  the  evi- 
dence for  the  jury.— Ft.  Worth  Belt  Ry.  Co. 
V.  CabeU,  161  S.  W.  1083. 

1 286  (Ky.)  Whether  a  jerk  by  which  plain- 
tiff's decedent  was  thrown  from  his  train  and 
received  injuries  from  which  he  died  was  an  un- 
usual and  unnecessary  one  showing  negligence 
*eW  for  the  jury. — LouisvUle  &  N.  R.  Co.  v. 
Strange's  Adm'x.  161  S.  W.  239. 

§286  (Tex.Civ.App.)  Whether  the  outer  step 
on  a  tender  which  was  worn  so  as  to  slant 
downward,  instead  of  presenting  a  square  edge 
on  top,  made  it  more  likelv  that  one's  foot 
would  slip  therefrom,  and  wheUier  its  mainte- 
nance in  such  condition  was  negligence,  held 
questions  for  the  jury. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Martin,  161   S.  W.  405. 

§  286  (Tex.Civ.App.)  In  a  car  repairer's  ac- 
tion for  injuries,  b^  being  struck  by  an  engine, 
held,  on  the  evidence,  that  the  question  whether 
the  engineer  saw  plaintiff  on  the  side  of  the 
car  from  which  he  jumped  and  ran  in  front  of 
the  engine  was  for  the  jury.— International  & 
6.  N.  R.  Co.  V.  Walters,  161  S.  W.  916. 

§  286  (Tex.Civ.App.)  On  injury  to  a  brake- 
man,  thrown  from  wild  cars  which  had  come 
uncoupled,  the  question  of  the  master's  negli- 
gence in  furnishing  insufficient  couplers  and  in 
maintaining  defective  tracks  held  for  the  jury. 
—Ft.  Worth  Belt  Ry.  Co.  v.  Cabell,  161  S.  W. 
1083. 

§  288  (Ky.)  Evidence  held  to  make  it  a  jury 
question  j^-hether  the  jerking  of  a  train  was 
only  the  ordinary  movement  of  the  train,  toe 
risk  of  which  plaintiff  assumed. — Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Goldston,  161  S.  W.  246. 

§  289  (Mo.App.)  In  an  action  for  injuries 
by  the  steering  gear  of  an  automobile  furnished 
to  plaintiff  for  demonstrating  coming  apart  and 
causing  a  collision  with  a  tree,  whether  plain- 
tiff  was   guilty   of  contributory   negligence   in 
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exceeding  the  speed  limit  held  a  juiy  question. 
— Cabanne  v.  St.  Louib  Car  Co.,  161  S.  W.  697. 

Whether  plaintiff's  negligence  in  running  the 
automobile  above  the  statutory  speed  limit  prox- 
imatdy  contributed  to  his  injury  held  a  jury 
question.— Id. 

{289  (Tez.CiT.App.)  Evidence  in  an  action 
by  a  railroad  engineer  for  injuries  in  a  colli- 
sion of  his  train  with  train  on  the  main  track 
at  a  station  iteld  not  to  show  plaintiff's  con- 
tributory negligence  as  a  matter  of  law  In  as- 
suming the  track  was  clear  because  the  switch 
target  was  white.— St  Louis,  B.  &  M.  Ry.  Co. 
V.  Vernon,  161  S.  W.  84. 

1 289  (Tex.Civ.App.)  On  evidence,  in  a  car 
repairer's  action  for  personal  injuries,  held, 
that  it  was  for  the  jury  to  say  whether  defend- 
ant's employes  on  the  engine  which  struck 
plaintiff  exercised  ordinary  care  to  prevent  the 
injury,  and,  if  they  did  not,  whether  their  ex- 
ercise of  such  care  could  have  averted  the  in- 
Jury.— International  &  G.  N.  R.  Co.  V.  Walters, 
161  S.  W.  916. 

1291  (Ey.)  Where  the  negligence  in  issue  In 
a  conductor's  action  for  injuries  was  defective 
step  of  a  caboose  and  sudden  jerk  of  the  train, 
an  instruction,  which  coupled  with  the  latter 
negligent  act,  negligence  of  the  engineer  in 
starting  before  receiving  a  signal,  was  errone- 
ous.—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Gold- 
ston,  161  S.  W.  246. 

1 293  (Ky.)  Instructions  in  an  action  for  in- 
juries from  the  sudden  jerking  of  the  train 
should  have  used  the  terms  "violent,  unusual, 
and  unnecessary,"  in  characterizing  the  jerk, 
instead  of  "quick,  violent,  sudden,  and  unusual.' 
—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Gold- 
ston,  161  S.  W.  246. 

The  court  having  submitted  in  one  instruc- 
tion the  issue  of  the  sudden  jerk  of  the  train, 
it  was  confusing  to  submit  the  same  question 
in  a  second  Inskuction  also  submitting  the 
question  of  a  defective  step. — Id. 

{ 293  (Mo.App.)  An  instruction,  in  an  action 
for  the  death  of  an  employ^,  held  to  contain 
Inconsistent  statements  as  to  the  duty  of  the 
employer  to  provide  a  reasonably  safe  place 
to,  work.— Marquez  v.  Koch.  161  S.  W.  648. 

An  instruction,  in  an  action  for  the  death  of 
an  employ^,  held  to  erroneously  submit  the  is- 
sue of  the  employer's  reasonable  care  in  view 
of  the  evidence  of  the  usual  way  adopted  by 
others  engaged  in  a  similar  business.— Id. 

g  293  (Tex.Civ.App.)  In  a  brakeman's  action 
for  injuries  from  a  defertive  step  on  the  tender, 
instruction  held  not  objectionable  as  authoriz- 
ing a  verdict  for  plaintiff,  even  though  defend- 
ant had  exercised  ordinary  care  to  furnish  a 
proper  step  and  keep  it  in  repair. — St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Martin,  161 
S.  W.  405. 

i  295  (Ky.)  Where  there  was  more  evidence 
that  the  jerk  of  a  train  was  only  an  ordinary 
movement  than  that  it  was  violent  and  unneces- 
sary, the  court  should  have  instructed  upon  the 
question  of  assumed  risk. — Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Goldston,  161  S.  W.  246. 

$295  (Tex.Civ.App.)  When  plaintiff  seeks  a 
recovery  upon  the  issue  of  discovered  peril  as 
well  as  upon  other  theories,  charges  on  assum- 
ed risk  should  be  limited  to  be  considered  only 
upon  the  other  theories,  as  such  defense  can- 
not be  urged  to  defeat  liability  arising  by  reason 
of  discovered  peril. — International  &  G.  N.  R. 
Co.  V.  Walters,  161  S.  W.  916. 

§  296  (Ky.)  An  instruction  submitting  the  is- 
sue of  contributory  negligence  must  charge  that 
it  was  the  duty  of  the  brakeman  to  perform 
his  duties  in  a  reasonably  safe  way  and  exercise 
the  care  of  an  ordinarily  prudent  person  under 
like  circumstances. — Nashville,  0.  8c  St.  L.  R. 
Co.  V.  Banks,  161  S.  W.  554. 

S  296  (Tex.Civ.App.)  In  car  repairer's  action 
for  personal  injuries,  instruction  as  to  duty  of 
defendant's  employes  after  discovering  his  peril 
Tield  not  without  support  in  the  evidence. — In- 


ternational &  G.  N.  R.  (3o.  V.  Walters,  161  S. 
W.  916. 

When  plaintiff  seeks  a  recovery  upon  the  is- 
sue of  discovered  peril  as  well  as  upon  other 
theories,  charges  on  contributory  negligence 
should  be  limited  to  be  considered  only  upon 
the  other  theories,  as  such  defense  cannot  be 
urged  to  defeat  liability  arising  by  reason  of 
discovered  peril. — Id. 

TV.  UABII.ITIE8   FOR   INJURIES   TO 

THIRD  PER80KB. 

(B)  Work  of  Independemt  Contractor. 

{315  (Ey.)  If  one  making  a  railroad  cat 
was  an  independent  contractor,  over  whom  the 
company  had  no  control,  he  alone,  and  not  the 
company,  was  responsible  for  a  trespass  com- 
mitted by  him  in  dumping  earth  on  plaintiff's 
land.— Louisville  Ry.  Co.  v.  Wigginton,  161  S. 
W.  209. 

f  3 1 9  (Ky.)  Where  blasting  operations  on  a 
railroad  right  of  way  casting  material  on  plain- 
tiff's adjoining  property  were  necessary  in  the 
execution  of  a  contract  for  the  improvement 
and  such  as  would  naturally  result  in  injury  to 
plaintiff's  property,  even  if  done  with  ordinary 
care,  the  railroad  company  could  not  escape  lia- 
bility because  the  work  was  performed  by  in- 
dependent contractors.— Lexington  &  E.  Ry. 
Co.  v.  Baker,  161  S.  W.  22a 

V.  IHTERFEKENGE  WITH  THE  BE- 

XJkTION  BT  THIRD  PERSONS. 

(A)  Civil  lilablUtr. 

i  340  (Ark.)  In  an  action  by  one  insurance 
company  against  another,  allegations  charging 
interference  with  plaintiff's  employes  Aftd  not 
to  state  a  cause  of  action. — Arkansas  life  Ins. 
Co.  V.  American  Nat  Life  Ins.  Co.,  161  S.  W. 
136. 

MATERIALITY. 

See  Alteration  of  Instruments,  H  ^  & 

MAYHEM. 

I  I  (Tex.Cr.App.)  Under  the  statute  proTld- 
ing  that  to  maim  is  to  wQlfully  and  maliciously 
deprive  of  an  ear,  etc.,  the  injui^  must  be 
done  willfully  and  maliciously,  and,  if  it  arises 
from  a  sudden  attack  without  premeditated  de- 
sign, the  offense  is  not  maiming. — Key  v.  State, 
161  S.  W.  121. 

Where  the  statute  prohibits  an  injury  to  ft 
member,  such  as  an  ear,  etc.,  which  disfigures 
the  person,  the  whole  member  need  not  be  de- 
tached to  constitute  the  offense,  but  a  sever- 
nnce  of  only  a  small  part,  which  does  not  dis- 
figure the  person  and  could  only  be  discovered 
by  close  examination,  is  not  an  offense. — Id. 

An  act  is  "willful"  within  the  statute  if  it  is 
committed  with  evil  intent,  with  legal  malice, 
and  without  reasonable  ground  for  believing  the 
act  to  be  lawful  or  legal  justification,  and  is 
"malicious"  if  committed  in  a  state  of  mind 
showing  a  heart  fatally  bent  on  mischief. — Id. 

If  a  maiming  occurred  under  the  immediate 
influence  of  sudden  passion  aroused  by  adequate 
cause,  such  as  an  assault,  the  issue  of  simple 
assault  by  accused  would  not  be  in  the  case, 
though  accused  only  intended  to  Commit  a  dm- 
ple  assault;  Pen.  Code  1011,  art  50,  provid- 
ing that  if  one  Intending  to  commit  a  misde- 
meanor shall,  through  mistake,  commit  a  felony 
he  shall  receive  the  lowest  punishment  for  the 
felony. — ^Id. 

§  2  (Mo.)  Self-defense  may  be  available  to  a 
charsp  of  mayhem.— State  v.  Bonyard,  161  8. 
W.  756. 

$4  (Mo.)  An  information  which  alleged  that 
accused  feloniously  assaulted  prosecutor  with  a 
knife,  and  of  his  malice  aforethought  cut  and 
slit  the  nose  of  prosecutor,  with  intent  to  maim 
and  disfigure  him,  sufficiently  charges  the  of- 
fense of  mayhem,  under  Rev.  St.  1909,  {  4480. 
—State  T.  Bunyard,  161  S.  W.  756. 
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1 6  (Mo.)  Where  the  eridence  raises  the  is- 
sue of  self-defense,  the  court  must  as  required 
by  Bev.  St  1909,  |  5231,  submit  It  to  the  jury. 
—State  ▼.  Bunyard,  161  S.  W.  756. 

An  instmction  that,  if  accused  sought  or 
brought  on  the  difficulty  or  voluntarily  entered 
into  it,  he  could  not  justify  himself  under  the 
law  of  self-defense  is  erroneous,  for  not  stating 
the  intention  with  which  accused  entered  into 
the  difficulty.— Id. 

On  a  trial  for  mayhem,  an  instruction  on 
self-defense  held  unauthorized  under  the  evi- 
dence.— Id. 

On  prosecution  for  mayhem,  in  an  assault  on 
a  school-teacher  who  was  conducting  an  enter- 
tainment in  the  schoolhouse,  the  court  must 
presume,  in  the  absence  of  a  contrary  showing, 
that  Rev.  St.  1909,  |  10,784,  had  been  complied 
with,  and  that  the  teacher  had  the  right  to 
eject  disturbers. — Id. 

MAYOR. 

See  Contempt,  i  86. 

MEASURE  OF  DAMAGES. 

See  Damages,  S|  105-124. 

MECHANICS'  LIENS. 

See  Bankruptcy,  i  192;  Subrogation,  i  24. 

H.  BIGHT  TO  UEK. 

<B)   Servlees  Remdered  and  Staterlals  Par- 

mlalied. 

{  47  (Ky.)  One  who  rented  a  hoisting  engine 
to  contractor^  was  not  entitled  to  a  lien  for 
such  rent,  under  Ky.  St.  f  2463,  giving  one  who 
furnishes  "materials"  a  lien. — ilenry  Bickel  Co. 
V.  National  Surety  Co.,  161  S.  W.  1113. 

m.  PBOOEEDINGS  TO  PERFECT. 

i  132  (Tenn.)  Under  a  building  contract,  in- 
cluding the  installing  of  a  sprinkler  system,  to 
be  approved  by  the  State  Inspection  Bureau, 
the  building  is  not  completed,  as  regards  the 
time  for  filing  notice  of  lieuj  till  the  work  re- 
quired by  the  bureau  on  its  inspection  is  done. 
— HarrUon  v.  Knaffl,  161  S.  W.  1003. 

Within  the  statute  giving  materialmen  30 
days  from  completion  of  the  work  provided  by 
the  contract  within  which  to  file  notices  of 
liens,  they  have  30  days  from  completion  of  the 
work  as  enlarged  by  amendment  of  the  contract 
between  the  owner  and  contractor,  though  part 
of  their  material  was  furnished  before  such 
amendment  and  all  of  it  was  for  the  work  pre- 
viously provided  for  by  the  contract — Id. 

MEETINGS. 

See  Schools  and  School  Districts,  i  66L 

MEMORANDA. 

See  Witnesses,  {  257. 

MENTAL  CAPACITY. 

See  Wills,  H  47-63,  829. 

MENTAL  SUFFERING. 

See  Telegraphs  and  Telephones,  {g  68,  71,  74. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  ||  95,  199,  217,  243, 
276,  281;  Partition,  {  114;  Vendor  and  Pur- 
chaser, g  175. 

II.   TITLE,   OONVETANCES,   Ain> 

OONTBAOTS. 
(C)  IttmMtUt  UeeRBes.  aad  OontiAota. 

S  64  (Ark.)  Where  mining  lessee  leased  the 
property  for  a  term  extending  beyond  his  term. 


hel^  that  his  lessee  was  an  assignee  of  the 
original  lease  and  not  a  sublessee.— Pennsylvania 
Mining  Co.  v.  Bailey,  161  S.  W.  200. 

An  assignee  of  a  mining  lease  was  liable  to 
the  original  lessor  for  the  stipulated  royalty.— Id. 

§  83  (Mo.App.)  Mining  licensees,  thouf;h  hav- 
ing no  estate  or  interest  in  the  land,  mines,  or 
minerals,  held  to  have  substantial  rights  which 
the  law  would  protect,  and  of  which  they  could 
not  be  deprived  at  will  or  arbitrarily,  in  the 
absence  of  any  substantial  violation  by  them  of 
the  license.— Gates  v.  Steckel,  161  S.  W.  1185. 

g  84  (Mo.App.)  Under  a  license  to  mine  on 
certain  lands,  held  that  there  had  been  no  such 
substantial  violations  of  the  terms  and  condi- 
tions thereof  by  the  licensees  as  justified  the  li- 
censors in  dedaring  a  forfeiture,  and  a  court 
of  equity  would  therefore  set  the  forfeiture 
aside.— Gates  v.  Steckel,  161  S.  W.  1185. 

Where  mining  licensors,  although  aware  that 
licensees  were  not  doing  continuous  mining, 
made  no  complaint  nntU  at  least  a  week  after 
the  resumption  of  active  mining  operations, 
held  that  they  could  not  then  declare  a  forfei- 
ture for  the  past  default. — Id. 

MISTAKE. 

See  Account  Stated,  j  12 ;    Adverse  Possession, ' 
i  65;    Bills  and  Xotes,  g  102;    Deeds,  g  69; 
Reformation  of  Instmmenta,  gg  19,  8i3>  46; 
Sales,  g  36. 

MODIFICATION. 

See  Contracts,  gg  288-246. 

MONEY  LENT. 

g  6  (Ky.)  A  petition  held  to  state  a  cause  of 
action.— Gahren,  Dodge  &  Maltby  v.  Farmers' 
Bank  of  Estill  (bounty,  161  S.  W.  1127. 

MONEY  RECEIVED. 

See    Payment    gg    82-89;     Pleading,    I    367; 
Sales,  g  391;   Vendor  and  Purchaser,  g  843. 

g  I  (Mo.App.)  An  action  for  money  bad  and 
received  lies  for  money  which  in  equity  and 
right  defendant  ought  to  refund,  for  money  paid 
by  mistake,  or  got  through  imposition,  express  or 
implied,  or  an  undue  advantage  taken  of  plain- 
tifirs  situation,  contrary  to  laws  made  for  the 
protection  of  persons  under  the  circumstances, 
and  is  favored.— St  Louis  Sanitary  Co.  v.  Reed, 
161  S.  W.  315. 

g  17  (Mo.App.)  The  petition  in  an  action  for 
money  had  and  received,  which  defendant  claim- 
ed was  paid  him  for  services,  should  have  set 
forth  the  relation  of  the  parties  and  the  con- 
tract or  wrong  out  of  which  the  cause  of  ac- 
tion arose;  it  not  being  one  on  an  account. — St 
Louis  Sanitary  Co.  v.  Reed,  161  S.  W.  315. 

g  18  (Mo.App.)  In  an  action  for  money  had 
and  received,  which  defendant  claimed  was  paid 
him  by  plaintiff  for  his  services,  it  was  error  to 
hold  that  the  burden  at  the  ontset  and  by  the 
pleadings  Tvas  on  defendant — St  Louis  Sanitary 
Co.  V.  Reed,  161  S.  W.  315. 

MONOPOLIES. 

I.  TAUDITT  AND   EFFECT  OF 
OBANTB. 

(2  (Tenn.)  Under  Const,  art  1,  g  22,  for- 
bidding perpetuities  and  monopolies,  the  Legisla- 
ture cannot  confer  upon  a  municipality  the 
XMwer  to  grant  an  exclusive  franchise  for  the 
conduct  of  a  business  which  is  of  common  right. 
— Noe  V.  Town  of  Morristown,  161  S.  W.  485. 

IL  TBirSTS   Aim    OTHER    COMBIKA- 

TIONB  IK  RESTRAINT 

OF  TRADE. 

g  12  (Tex.Civ.App.)  A  contract  by  which 
plaintiff,  in  consideration  of  the  execution  of 
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certain  notes  in  his  favor  by  other  moving  pic- 
ture concemB,  agreed  to  discontinue  his  busi- 
ness and  warrant  that  no  showhouse  besides 
those  existing  should  open  in  tlie  town  for  a 
certain  period  held  to  violate  the  Anti-Trust 
Act  as  stated.— Crandall  v,  Scott,  161  S.  W. 
925. 

A  combination  in  violation  of  the  anti-trnst 
statute  is  void,  irrespective  of  the  common-law 
distinction  between  reasonable  and  unreason- 
able restrictions  on  trade. — Id. 

MOOT  QUESTIONS. 

See  Appeal  and  Error,  g  781 ;   Certiorari,  §  64. 


MORTGAGES. 

See  Chattel  Mortgages;  Corporations,  g  482; 
Costs,  S  32;  Homestead,  §  146;  Husband  and 
Wife,  ig  171,  268;    Pleading,  g  423. 

X.  REQUISITES   AND   VAUOITT. 

(A)   Nature  »nd  BsBentialB  of  Conveyaaoes 
aa   Security. 

g  32  (Ark.)  A  deed  absolute  in  form  will  be 
construed  as  a  mortgage  if  the  proof  of  such  in- 
tent is  clear  and  convincing. — Prickett  v.  Wil- 
liams, 161  S.  W.  1023. 

in.   CONSTRUCTION  AND  OPERA- 
TION. 
(A)   General   Rales    of    Conatractton. 

g  105  (Tez.Civ.App.)  A  deed  and  a  bill  of  sale 
with  a  mortgage  and  notes  simultaneously  exe- 
cuted by  the  grantee  as  security  for  the  pur- 
chase price  referring  to  the  same  subject-mat- 
ter held  but  one  act  and  to  be  construed  as 
one  and  the  same  agreement— Vinson  v.  W.  T. 
Carter  &  Bro.,  161  S.  W.  49. 

rV.   RIGHTS   AND   LIABILITIES   OF 
PARTIES. 

_  g  199  (Ark.)  Where  a  senior  mortgagee  was 
in  possession  as  tenant  of  the  administrator  and 
heir  of  the  deceased  mortgagor,  and  not  as 
mortgagee,  he  could  not  be  required  to  ac- 
count for  rents  and  profits  for  the  benefit  of  a 
junior  mortgagee.— Armistead  v.  Bishop,  161  S. 
W.  182. 

VX   TRANSFER  OF  PROPERT  T  M ORT- 

GAGED  OR  OF  EQUITY  OF 

REDEMPTION. 

{280  (Mo.App.)  Though  a  deed  did  not  state 
directly  that  the  grantee  assumed  a  mortgage 
yet,  as  the  deed  mentioned  it  and  provided  that 
the  grantor  should  be  released  from  liability  for 
it,  it  amounted  to  an  assumption  by  the  gran- 
tee.—Greer  V.  Orchard,  161  S.  W.  875. 

g28l  (Ark.)  Where  a  deed  recited  that  the 
consideration  was  a  certain  sum  in  cash,  and 
the  assumption  of  a  $400  mortgage  by  the 
grantee,  the  grantee  by  accepting  the  deed  im- 
pliedly promised  to  discharge  the  mortgage.— 
Felker  v.  Rice,  161  S.  W..162. 

g  283  (Ark.)  A  grantee  assuming  a  mortgage 
on  the  premises  as  a  part  of  the  consideration 
was  a  surety  for  the  debt— Felker  v.  Rice,  161 
S.  W.  162. 

g  283  (Mo.App.)  Where  a  grantee  assumes  a 
mortgage,  not  only  does  he  l»ecome  the  principal 
debtor  between  the  parties,  but  the  mortgagee, 
after  notice  of  the  assumption,  must  treat  the 
grantee  as  the  principal  and  the  grantor  as 
surety.— Citizens'  Bank  of  Senath  v.  Douglass, 
161  S.  W.  601. 

g283  (Mo.App.)  Where  mortgaged  property 
is  conveyed  to  one  who  assumes  the  mortgage 
debt,  the  grantee  becomes  the  principal  and  the 
mortgagor  and  grantor  his  surety.^-Greer  v. 
Orchard,  161  S.  W.  875. 

_  g292  (Ark.)  Evidence  held  to  sustain  a  find- 
ing that  a  defendant  assumed  in  a  deed  to  him- 
self to  discharge  a  mortgage  which  covered  part 
of  the  laud.— Felker  v.  Kice,  161  S.  W.  162. 


X.  FORECLOSURE  BT  ACTION. 
(F)   Pleading  and  Bvldence. 

1463  (Ark.)  Evidence,  in  an  action  to  fore- 
close a  mortgage,  held  to  ahow  rbat,  at  the 
time  the  mortgagee's  deed  to  the  mortgagor 
releasing  a  condition  in  a  prior  deed  was  exe- 
cuted and  deposited  in  a  bank  for  delivery 
when  the  mortgage  was  paid,  there  was  no  time 
fixed  within  which  payment  should  be  made.— 
Brown  v.  AUbright,  161  S.  W.  1036. 

MOTION  PICTURES. 

See  Injunction,  i  69. 


MOTIONS. 

See  ConHnnance,  §  33;  Criminal  I«w,  !  1088; 
New  Trial,  gg  108,  124,  167;  Pleading,  ii 
345-360;  Trial,  g  178;   'C^enue,  gg  36-72. 

MULTIFARIOUSNESS. 

See  Appeal  and  Error,  g  736. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  gg  172,  781 :  Cemeteries, 
I  S :  Constitutional  Law,  §  115;  Contempt, 
I  30;  Counties;  Courts,  5  231;  Dedioation ; 
Elections.  §  65;  Klectricity,  §  1;  Eminent 
Domain.  g§  2,  119,  296:  Evidence,  §g  83.  242; 
lu.iunotion.  §  128:  Licenses,  §  6 ;  Monopolies, 
g  2;  Railroads,  55  76,  99.  236.  398;  Schools 
and  School  Districts ;  Street  Kailroads;  Wa- 
ters and  Water  Courses,  {  183. 

L   CREATION,    ALTERATION,    EXIST- 
ENCE. AND  DISSOLUTION. 
(A)   laeorporatton    and    Ineldenta    of    Bx- 
latence. 

„Slt(Tex.Civ.App.)  Under  Sayles'  Ann.  Civ. 
St.  1897,  art.  386a,  a  city  with  less  than  2,000 
inhabitants  could  not  be  lawfully  incorporated 
so  as  to  include  more  than  two  square  miles  of 
territory,  and,  an  attempt  having  been  made 
to  do  it,  the  defect  could  not  be  cured  by  elim- 
inating the  excess.— Wilson  v.   Carter,   161  S. 

g  15  (Tex.Civ.App.)  Sayles'  Ann.  Civ.  St 
1897,  art  386b,  enacted  in  1895,  providing  for 
the  relinquishment  of  excess  territory  by  cities, 
held  only  to  apply  to  those  incorporated  prior 
to  1895.— Wilson  v.  Carter,  161  S.  W.  411. 

Sayles'  Ann.  Civ.  St.  1897,  art.  386c,  enacted 
in  1897,  and  validating  incorporation  of  cities 
which  had  included  more  than  two  square  miles 
of  territory  and  whose  city  councils  had  re- 
stricted the  limits  to  prescribed  bounds,  held  not 
applicable  to  a  city  so  incorporated  in  1911. 
— Id. 

Rev.  Civ.  St.  1911,  art.  776,  validating  in- 
corporation of  cities  which  had  included  more 
than  two  square  miles  of  territorj-,  hel4  not  to 
apply  to  city  incorporation  proceedings  which 
were  subject  to  such  defect  but  which  had  been 
dissolved  by  an  election  prior  to  the  taking  ef- 
fect of  the  act— Id. 

g  17  (Tex.Civ.App.)  Where  a  mnnicipal  cor- 
poration was  illegally  incorporated  so  as  to 
contain  more  than  two  square  miles  of  terri- 
tory but  with  less  than  2.000  inhabitants  in 
violation  of  Sayles'  Ann.  Civ.  St.  1897,  art  38fia, 
but  officers  were  elected  and  debts  incurred, 
it  was  a  corporation  de  facto.— Wilson  v.  Carter. 
161  S.  W.  411. 

n.   GOVERNMENTAL  POWERS  AND 
FUNCTIONS   TN   GENERAL. 

g63  (Mo.)  The  courts  may  inquire  into  the 
reasonableness  of  municipal  ordinances.— Union 
Cemetery  Ass'n  v.  Kansas  City,  161  S.  W.  26L 

m.   LEGISLATIVE  CONTROL   OF  MU- 
NICIPAL  ACTS.   RIGHTS.   AND 
LIABILITIES. 

g  64  (Ky.)  The  extent  of  legislative  control 
over  municipalities  extends  as  far  as  is  essential 
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to  accompliih  a  result  in  which  the  state  has 
an  interest  in  its  governmental  capacity  but 
not  so  as  to  deprive  the  municipality  of  discre- 
tion in  the  means  of  accomplishing  the  result. 
—Kenton  Water  Co.  v.  City  of  Covington,  161 
S.  W.  988. 

S  70  (Ky.)  The  establishment  of  a  water  sys- 
tem in  a  city  is  not  a  governmental  function  in 
which  the  state  can  have  such  an  interest  as 
would  give  it  power  to  compel  its  maintenance 
therein.— Kenton  Water  Co.  v.  City  of  Coving- 
ton, 161  S.  W.  988. 

§73  (Ky.)  Laws  1910,  c.  83.  requiring  any 
city,  before  establishing  its  own  waterworks  in 
any  neighboring  town  annexed,  to  purchase  the 
property  of  the  water  company  then  supplying 
such  town,  violates  Const  i  181.— Kenton  Wa- 
ter Co.  V.  City  of  Covington,  161  S.  W.  988. 

XT.  PBOCEEDIIfOS    OF   COUNCIL   0& 
OTHER  CraVEBNUrO  BODT. 

(B)  Ordlnaneea  ahA  By-IiAWB  in  General. 

I  110  (Ky.)  The  publication  of  an  ordinance 
of  the  city  of  the  fourth  class  by  typewritten 
handbills  was  a  sufiScient  compliance  with  Ky. 
St.  i  3487.— Gesser  v.  McLane,  161  S.  W. 
1118. 

T.  OFFICERS.  AGENTS,  ANB  EM- 
'  VLOYta. 

(B)  Hnnlelpal    Departments    anA    OIBceni 
TItereof. 

S  180  (Tex.Cr.App.)  A  policeman  of  a  city  is 
a  public  officer  holding  his  office  as  a  trust  from 
the  state,  and  not  as  a  matter  of  contract  be- 
tween himself  and  the  city ;  the  word  applying 
equally  to  every  member  of  the  police  force. — Ex 
parte  Preston,  161  S.  W.  115. 

IX.   PTTBUC   IMPROVEBfENTB. 

(A)  Power     to     Make     ImproTementa     or 

Grant  Aid  Therefor. 

S  266  (Ky.)  The  authority  of  the  city  of  Cov- 
ington to  construct  and  maintain  a  water  sys- 
tem, granted  by  Ky.  St.  {  3058,  subsec.  4,  held 
not  repealed  by  Laws  1910,  c.  83.— Kenton  Wa- 
ter Co.  V.  City  of  Covington,  161  S.  W.  988. 

<B)  Prellmlnarr     Proeeedlnca    and    Ordl- 
naneea or  Reaolntlona. 

{292  (Mo.App.)  As  the  statute  requires  no 
particular  form  of  signature  to  a  petition,  the 
signature  of  a  corporate  officer  is  binding  if  he 
had  authority  to  bind  it  in  ordinary  corporate 
contracts.— I'asche  v.  South  St.  Joseph  Town 
Co..  161  S.  W.  322. 

Where  the  board  of  directors  placed  the  active 
management  of  a  corporation  in  the  hands  of 
its  secretary  and  iiresident,  the  signing;  by  the 
secretary  of  a  petition  for  street  paving  held 
binding.— Id. 

A  general  resolution  of  the  board  of  directors 
at  the  end  of  the  year,  ratifying  all  of  his  acts, 
validates  his  signature  as  of  the  time  of  sign- 
ing.—Id. 

Though  the  statute  requires  a  petition  for  a 
street  improvement  to  be  in  writing,  the  author- 
ity of  an  officer  of  the  corporation  to  sign 
such  petition  need  not  be  written. — Id. 

§325  (Mo.App.)  A  finding  by  the  board  of 
public  works  that  a  petition  for  paving  had 
been  signed  by  the  owners  of  a  majority  of  the 
abutting  property  establishes  prima  facie  the 
validity  of  such  signatures.- Pasche  y.  South 
St.  Joseph  Town  Co..  161  S.  W.  322. 

(B)  Aaaeaamenta  tor  Benellta,  and  Special 

Taxes. 

§408  (Ky.)  The  provision  of  Acts  1912,  c. 
113,  thnt  a  city  may  assess  the  cost  of  street 
improvements  against  the  property  owners,  etc.. 


does  not  repeal  Ky.  St  §  3456,  providing  that 
the  cost  of  improvements  at  street  intersections 
shall  be  paid  by  the  city.— City  of  Henderson  v. 
ConneU.  161  S.  W.  1121. 

§417  (Ky.)  That  a  drain  had  been  construct- 
ed alon^  a  portion  of  the  route  of  the  sewer 
in  question  held  not  to  preclude  the  sewer  from 
being  an  original  improvement  the  cost  oi 
which  was  assessable  against  the  abutting  prop- 
erty, under  Ky.  St  §  3490.— Gesser  t.  McLane, 
161  S.  W.  1118. 

§  434  (Ky.)  Under  Ky.  St  §  1336,  making 
the  disturbance  of  cemetery  property  a  misde- 
meanor, such  property  cannot  be  sold  under  ex- 
ecution to  pay  an  assessment  for  the  public 
improvement  made  by  the  municipality  in  which 
the  property  is  located.— Cave  Hill  Cemetery 
Co.  V.  GosneU,  161  S.  W.  980. 

§  459  (Ky.)  Ky.  St  §  3490,  subd.  9,  relative 
to  apportionment  of  the  cost  of  the  construc- 
tion of  sewers  in  cities  of  the  fourth  class,  not 
being  mandatory,  the  council  has  power  to  as- 
sess the  cost  of  a  sewer,  to  the  extent  of  $1 
per  front  foot,  on  the  abutting  property  and 
provide  for  the  payment  of  the  cost  in  excess 
thereof  out  of  the  general  fund. — Gesser  v.  Mc- 
Lane, 161  S.  W,  1118. 

{469  (Ky.)  Where  a  sewer  was  constructed 
by  a  city  of  the  fourth  class  on  its  side  of  a 
street  forming  the  line  between  two  cities,  the 
fact  that  the  assessment  therefor  was  not  lev- 
ied on  the  property  abutting  the  street  on  the 
opposite  side  over  which  it  nad  no  control  did 
not  invalidate  the  assessment— Gesser  v.  Mc- 
Lane, 161  S.  W.  1118. 

§  470  (Ky.)  A  corner  lot  which  has  been  as- 
sessed $1  per  front  foot  for  the  construction  of 
a  sewer  on  one  street  may  be  assessed  for  a 
sewer  constructed  on  the  other  street.— Gesser 
V.  McLane,  161  S.  W.  1118. 

§  487  (Ky.)  A  purchaser  who  knew  of  a  street 
improvement  on  which  the  assessment  had  been 
paid  held  presumed  to  bE^ve  knowledge  of  Ky. 
St  §  2834,  part  of  the  city  charter  permitting 
a  lien  for  improvements  and  permitting  correc- 
tions, so  that  he  was  not  a  purchaser  without 
notice,  but  was  liable  for  a  correcting  addition- 
al assessment. — Uichards  v.  Barber  Asphalt 
Paving  Co.,  161  S.  W.  1105. 

The  fact  that  the  original  assessment  for  a 
street  improvement  paid  by  defendant's  vendor 
was  erroneous,  and  that  such  error  misled  de- 
fendant and  required  him  to  pay  an  additional 
assessment  held  not  sufficient  ground  for  es- 
toppel, in  view  of  his  presumed  knowledge  of 
Ky.  St.  §  2834,  expressly  authorizing  a  city 
to  correct  an  erroneous  assessment — Id. 

(F)   Bntoreement  ot  Aaaeaamenta  and  Spe- 
cial Taxea. 

g  558  (Mo.  App.)  An  action  to  enforce  the 
lien  of  a  special  tax  bill  issued  under  Kansas 
City  charter,  permitting  such  suits  against 
owners  of  the  land  charged,  but  providing  that 
only  the  title  and  interest  of  the  defendants 
shall  be  affected  by  the  proceedings,  is  not  one 
in  rem  until  jurisdiction  of  the  subject-matter 
Is  acquired.— Barber  Asphalt  Paving  Co.  v. 
Field.  161  S.  W.  364. 

§  565  (Mo.  App.)  An  action  to  enforce  a  spe- 
cial tax  bill,  brought  under  Kansas  City  char- 
ter, providing  that  the  owners  of  any  interest 
in  the  land  charged  may  be  made  defendants, 
but  only  their  right  or  interest  in  the  land 
shall  be  affected,  can  only  be  maintained  against 
one  owning  some  interest  in  the  land  when  ac- 
tion is  brought— Barber  Asphalt  Paving  Co.  v. 
Field,  101  S.  W.  364. 

§  586  (Ky.)  As  cemetery  property  is  free  from 
the  lien  of  public  improvements,  the  court  can- 
not, by  indirection,  cast  such  burden  on  a  ceme- 
tery  corporation   by    making   it   personally   lia- 
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ble   for  the  agsessment— Care   Hill  Cemetery 
Co.  V,  Gosnell,  161  S.  W.  980. 

A  landowner  is  not  personally  liable  for  an 
assessment  for  public  improvements  placed  in 
front  of  or  nearby  his  land. — Id. 

Z.  POLICE  POWER  AND  KEGVUL- 
TIONS. 

(A)   Delesatton,    Extemti    and   Exerolae    of 
Poirer. 

§  591  (Mo.)  The  city  cannot  surrender  or  bar- 
gain away  its  police  power. — Union  Cemetery 
Ass'n  V.  Kansas  City,  161  S.  Vf.  261. 

§  59 1  (Tenn.)  The  proTlsion  of  section  16  of 
the  ordinance  of  Morristown  providing  for  the 
inspection  of  slaughterhouses,  which  confers 
police  powers  upon  the  inspector,  is  objection- 
able.—Noe  V.  Town  of  Morristown,  161  S.  W. 
485. 

The  provision  of  section  13  of  the  ordinance 
of  Morristown  providing  for  the  inspection  of 
slaughterhouses,  which  gives  the  inspector  ab- 
solute power  to  dispose  of  the  condemned  meat, 
is  objectionable  as  delegating  to  him  a  decision 
which  should  be  controlled  by  law. — Id. 

The  provisions  of  the  ordinance  of  Morris- 
town regulating  the  insiiection  of  slaughter- 
honses  and  the  sale  of  meat,  that  certain  acts 
should  be  "sufficient"  evidence  that  the  goods 
were  on  sale,  are  objectionable. — Id. 

f  592  (Mo.)  Where  a  cemetery  association  was 
incorporated  by  a  special  act,  the  right  of  the 
municipality  in  which  it  was  located  to  pro- 
hibit the  continued  use  of  the  burying  ground 
cannot  be  denied  on  the  ground  that  the  char- 
ter of  the  municipality  giving  it  authority  to 
pass  snch  ordinances  prohibited  the  passage  of 
ordinances  inconsistent  with  the  state  laws. — 
ITnion  Cemetery  Ass'n  ▼.  Kansas  City,  161 
S.  W.  261. 

i  609  (Mo.)  Under  Kansas  City  Charter  1900, 
art.  1,  §  1,  par.  13,  art.  3,  f  1,  par.  16,  or 
under  paragraph  41  alone,  the  city  may  prohibit 
the  further  use  of  a  public  burying  ground 
when  it  is  detrimental  to  public  health  and  its 
continued  use  constitutes  a  nuisance. — Union 
Cemetery  Ass'n  t.  Kansas  City,  161  S.  W.  261. 

$611  (Tenn.)  The  ordinances  of  a  town,  pro- 
viding for  the  selection  of  places  for  the  in- 
spection of  animals  to  be  slaughtered  for  food 
and  confirming  a  contract  which  made  the  prem- 
ises of  a  company  the  only  place  where  they 
should  be  inspected  and  slaughtered,  were  void 
as  not  being  within  the  powers  conferred  by 
the  town  charter  (Acts  1903,  c.  103).— Noe  v. 
Town  of  Morristown,  161  S.  W.  485. 

An  act  authorizing  the  establishment  of  a  mu- 
nicipal slaughterhouse,  to  be  constitutional, 
must  provide  that  all  persons  should  have  a 
right  to  resort  to  that  place  to  do  their  own 
slaughtering  or  to  have  it  done  by  their  own 
agents. — Id. 

The  original  ordinance  of  Morristown,  provid- 
ing for  the  selection  of  one  or  more  places  for 
the  inspection  and  slaughter  of  animals  in- 
tended for  food,  is  in  the  main  valid. — Id. 

is  17  (Tenn.)  The  power  to  grant  an  exdn* 
sive  franchise,  even  of  the  limited  class  which 
may  be  granted  within  a  town,  must  be  express- 
ly conferred  by  the  Legislature.— Noe  v.  Town 
of  Morristown.  161  S.  W.  485. 

§623  (Tex.Civ.App.)  Under  Rev.  Civ.  St. 
1911,  arts.  844,  856,  and  965,  a  city  council  by 
resolution  held  authorized  to  require  the  re- 
moval of  a  dilapidated  wooden  building  located 
within  the  fire  limits,  where  it  was  lilcely  to 
fall  and  endanger  human  life  or  to  bum. — 
Howell  V.  City  of  Sweetwater,  161  S.  W.  948. 

A  city  having  properly  condemned  a  wooden 
building  within  the  fire  limits,  and  the  owner 
having  refused  to  remove  the  same,  the  city 
could  enjoin  the  construction  of  improvements, 
and  compel  the  removal  of  the  building  as  a 
'nuisance. — Id. 


XI.  V8E  ANB  UBaXTLATlOV  OF  PVB- 

XJO  FX.AOES,  PBOPEBTT, 

Ain>  WORKS. 

(A)   atre«ta  and  Otber  Fablle  'Wmym, 

§  648  (Mo.)  Where  a  city  uses  a  strip  of  land 
for  public  use  for  more  than  ten  years  under 
claim  of  title,  and  improves  the  same,  the  strip 
becomes  a  public  street  by  adverse  possession. — 
Quinn  v.  St.  Louis  &  S.  F.  R.  Co.,  161  S.  W. 
820. 

§  663  (Ky.)  The  sidewalk  belongs  to  the  pub- 
lic, and  an  abutting  owner  cannot  compel  a 
member  of  the  public  to  leave  the  sidewalk, 
even  though  he  is  guilty  of  a  violation  of  a 
breach  of  the  peace.— Hixson  v.  Slocum,  161  S. 
W.  522. 

S663  (Tex.Civ.App.)  Even  though  the  abut- 
ting owner  owns  the  fee  of  the  street,  the  city 
is  entitled  to  remove  soil  or  gravel  therefrom 
when  necessary  to  properly  grade  it,  and  to 
use  the  gravel  or  soil  in  improving  the  streets 
in  another  locality.— City  of  La  Grange  v. 
Brown,  161  S.  W.  8. 

As  Rev.  Civ.  St  1911,  art  769,  expressly  au- 
thorized cities  owning  waterworks  to  improve 
a  highway  to  their  plants  even  though  they  be 
without  the  corporate  limits,  a  city  may  use 
gravel  and  soil  removed  from  a  street  witliin 
its  corporate  limits  for  the  purpose  of  im- 
proving the  highway  to  its  water  plant — ^Id. 

ZH.  TORTS. 

(B)  Aeta     or     Oialssloila     of     OlBoem     •r 
Aventa. 

i  745  (Tex.Civ.App.)  A  municipal  corporation 
is  not  liable  for  the  wrongful  assault  and  im- 
prisonment of  the  plaintiff  by  its  officers  without 
a  showing  of  some  wrongful  act  by  the  corpora- 
tion itself.— Swanson  v.  Nacogdoches,  161  S.  W. 
83. 

(O)  Defect*  or  Obatrnetlona  In  Street* 
and  Otker  Pnbllo  'Waya. 

$  766  (Mo.  App.)  Where  an  injury  results 
from  a  danger  inherent  in  the  plan  adopted  by 
a  city  for  the  improvement  of  a  street,  it  is 
not  liable,  but  if  the  danger  has  arisen  from 
negligent  construction  or  maintenance  liability 
accrues. — Trippensee  v.  City  of  Jefferson,  161 
S.  W.  303. 

§766  (Tenn.)  A  city  was  responsible  for  the 
death  of  children  11  and  9  years  of  age  by 
drowning  in  a  pond,  which  occupied  the  whole 
width  of  a  public  street,  about  120  feet  from  a 
public  perk. — ^Doyle  v.  City  of  Chattanooga,  161 
S.  W.  997. 

§768  (Ky.)  In  an  action  for  Injuries  to  a 
pedestrian  by  the  tilting  of  a  stone  in  steps 
leading  from  one  street  to  another,  it  was  im- 
material whether  the  city's  negligence  consist- 
ed of  a  defect  in  the  oonstruction  or  a  failure 
to  keep  tlie  steps  in  proper  repair. — Boanl  of 
Council  of  City  of  Frankfort  v.  Kirby,  181  S. 
W.  1115. 

§  768  (Mo.App.)  Where  walks  are  not  negli- 
gently constructed  nor  allowed  to  become  or  re- 
main unsafe,  an  injury  caused  by  mere  slant  is 
not  actionable.— Price  v.  City  of  Maryville,  l61 
S.  W.  295. 

A  city  is  not  liable  for  a  step-off  rendered 
necessary  in  the  construction  ot  a  sidewalk, 
where  it  is  not  negligently  maintained  and  tiie 
plan  is  not  manifestly  unsafe. — Id. 

A  city  held  liable  for  injuries  to  a  i)edestrian 
at  night  by  stepping  on  a  "low  place"  in  the 
sidewalk,  which  resulted  from  a  defect  in  the 
walk,  and  was  not  a  mere  step-off  arising  from 
the  topographical  conditions,  of  which  defect 
the  city  bad  had  notice. — Id. 

§  772  (Mo.App.)  Where  a  city  allowed  wa- 
ter from  one  of  lis  hydrants  to  run  over  the 
sidewalk  so  that  it  formed  slnsh  with  newly 
fallen  snow,  it  cannot  escape  liability  for  in- 
juries to  one  who  fell  upon  the  unevenly  frosen 
slush,  on  the  ground  tiiat  the  snow  was  a  gen- 
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eral  condition. — UvlngBton  ▼.  City  of  St  Jo- 
seph, 161  S.  W.  304. 

§  784  (Mo.App.)  Act  of  a  city  engineer  in 
allowing  hooks  attached  to  a  sewer  cover  to  be 
80  placed  that  they  could  be  easily  moved,  so 
that  the  cover  would  not  remain  in  place,  was 
not  a  part  of  the  general  plan  of  construction 
adopted  by  the  city,  and  rendered  the  city  lia- 
ble for  injuries  suffered  by  a  i>edestrian  by 
reason  thereof. — Trippensee  v.  City  of  Jefferson, 
161  S.  W.  303. 

i  79 1  (Mo.App.)  Where  the  displacement  of  a 
sewer  cover  by  which  a  pedestrian  was  injured 
was  not  the  result  of  the  act  of  a  third  per- 
son, but  rather  the  negligence  of  the  city  in 
the  original  construction,  the  city  was  charged 
with  notice  of  the  defect  from  the  tiegiuning. 
— Trippensee  ▼.  City  of  Jefferson,  161  S.  W. 
303. 

S  794  (Ky.)  Where  a  contractor,  under  a  per- 
mit from  the  city,  obstructed  the  side  of  a 
street  with  his  engines  and  materials  and  laid 
a  temporary  Ixiard  sidewallc  around  the  ob- 
stmction  for  public  use,  it  was  the  duty  of 
the  tiity  to  use  ordinary  care  that  such  walk 
should  be  safe  fo;^  the  use  which  the  public 
were  invited  to  make  of  it. — ^Brentlinger  v. 
LouisvUle  Ey.  Ca,  161  8.  W.  1107. 

§  803  (Ky.)  A  pedestrian  using  a  temporary 
walk  around  the  engines  and  material  of  a  con- 
tractor obstructing  one  side  of  a  street  was 
bound  to  exercise  such  care  for  his  own  safety 
as  might  be  reasonably  expected  of  a  person 
of  ordinary  prudence  in  that  situation. — Brent- 
linger  V.  Louisville  Ry.  Co.,  161  S.  W.  1107. 

i  806  (Ky.)  Plaintiff,  walking  on  a  temporary 
sidewalk  built  by  a  contractor  around  his  ma- 
chinery and  material  on  one  side  of  a  street  and 
held  out  to  the  public  for  use,  had  a  right  to 
assume  that  the  walk  was  safe.— Brentlinger  t. 
LouUville  Ry.  Co.,  161  S.  W.  1107. 

f  809  (Ky.)  Where  a  contractor,  under  a  per- 
mit from  the  city,  obstructed  the  side  of  a 
street  with  his  engines  and  materials  and  laid 
a  temporary  walk  around  the  obstruction  for 
the  public  use,  it  was  his  duty  to  use  ordinary 
care  that  the  walk  should  be  safe.— Brentlinger 
V.  Louisville  Ry.  Co.,  161  S.  W.  1107. 

§816  (Ky.)  Petition,  in  an  action  for  injury 
from  the  projecting  end  of  a  street  car  as  ft 
turned  across  a  temporary  board  sidewalk  built 
outside  a  contractor's  machinery  and  materi- 
als, held  good  as  against  demurrers  by  the  city 
permitting  the  walk  and  by  the  contractor.— 
Brentlinger  v.  Louisville  Ry.  Co.,  161  S.  W. 
1107. 

§  816  (Mo.App.)  Evidence  held  not  a  variance 
as  showing  that  plaintiff  walked  into  a  ditch 
Instead  of  into  a  low  place  in  the  walk. — Price 
V.  City  of  Maryville,  161  S.  W.  295. 

§  819  (Tenn.)  If  a  strip  offered  to  be  dedicat- 
ed as  a  street  contains  thereon  a  nuisance,  such 
as  a  dangerous  pond,  slight  evidence  of  accept- 
ance by  the  municipality  would  be  sufficient 
to  make  it  liable  for  injuries  arising  from  the 
pond.— Doyle  v.  City  of  Chattanooga,  161  S. 
W.  997. 

J  82 1  (Mo.App.)  Whether  the  city  was  negli- 
gent in  permitting  a  defect  to  remain  held  for 
the  jury.— Price  v.  aty  of  Maryville,  161  S.  W. 
295. 

{821  (Mo.App.)  The  question  of  the  city's 
negligence  in  permitting  water  to  run  onto 
the  sidewalk  from  a  hydrant  forming  slush 
with  the  snow  held  for  the  jury.— Livingston  t. 
City  of  St.  Joseph,  161  S.  W.  304. 

§821  (Tenn.)  Evidence  held  to  make  it  8  ju- 
ry question  whether  a  tract  containing  a  dan- 
gerous pond  was  accepted  by  a  municipality  as 
a  street.- Doyle  v.  City  of  Chattanooga,  161  8. 
W.  097. 


Xm.   FISCAX  MANAGEMENT,  PUB- 

UC  DEBT,   SECTTRITIEB,  AND 

TAXATION. 

(A)  Power  to  Incur  Indebtedness  nnd  Bx- 
pendltnres. 

§  863  (Ky.)  An  obligation  of  a  ci^  in  excess 
of  the  income  and  revenue  provided  for  the  year 
is  a  violation  of  the  Constitution,  though  it  is 
made  payable  in  future  years.— Southern  Bitu- 
Uthic  Co.  V.  Detreville,  161  8.  W.  560. 

Where  a  city  has  created  a  debt  which  is  not 
in  excess  of  the  amount  it  can  constitutionally 
raise  by  taxation,  it  cannot  defeat  the  debt  by 
failing  to  make  the  necessary  levy. — Id. 

i  867  (Ky.)  Under  Const  §§  157,  168,  a  mu- 
nicipality, without  a  vote  of  the  people,  cannot 
create  in  one  year  a  debt  to  be  thereafter  paid 
out  of  the  income  and  revenue  of  subsequent 
years  and  for  the  payment  of  which  no  provi- 
sion can  be  made  out  of  the  income  and  revenue 
for  the  year  in  which  the  indebtedness  is  cre- 
ated.—Southern  Bitnlithic  Co.  t.  Detreville,  161 
S.  W.  560. 

MURDER. 

See  Homicide,  §§  8-18. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  §§  723-825. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  §§  246,  263. 

NAVIGABLE  WATERS. 

See  Damages,  §   106;    Ferries;    Waters  and 
Water  Courses. 

I.  RIGHTS  OF  FilBLIC. 

I  I  (Mo.App.)  Under  Const,  art.  1,  §  1.  re- 
serving to  the  people  the  free  use  of  all  nav- 
igable streams  leading  to  the  Mississippi  as  a 
common  highway  a  stream  capable  of  transport- 
ing commerce  in  any  manner  m  which  commerce 
is  ordinarily  conducted  is  a  public  highway. — 
Weller  v.  Missouri  Lumber  &  Mining  Co.,  161 
S.  W.  853. 

f  1 9  (Mo.App.)  The  obstruction  of  a  navigable 
stream  is  a  public  nuisance. — Weller  v.  Missouri 
Lumber  &  Mining  Co.,  161  S.  W.  853. 

§  2 1  (Mo.App.)  Where  defendant  maintained 
a  boom  above  plaintiffs  sawmill,  preventing  him 
from  rafting  logs  down  the  branch  of  a  nav- 
igable stream  upon  which  the  sawmill  was  lo- 
cated, it  is  no  defense  that  such  channel  came 
back  to  the  main  stream  below  the  boom,  and 
the  logs  might,  by  artificial  means,  have  been 
forced  upstream.— Weller  v.  Missouri  Lumber 
k  Mining  Co.,  161  S.  W.  853. 

1 26  (Mo.App.)  A  petition  held  to  state  a 
cause  of  action  for  the  maintenance  of  an  ob- 
struction in  a  navigable  river  constituting  a 
public  nuisance. — Weller  v.  Missouri  Lumber  & 
Mining  Co.,  161  S.  W.  863. 

In  an  action  for  damages  for  maintaining  an 
obstruction  in  a  navigable  stream,  evidence  of 
damages  not  alleged  by  the  petition  is  inadmissi- 
ble.— Id. 

The  question  whether  a  stream  is  navigable  is 
one  of  fact  for  the  jury. — Id. 

In  an  action  for  damages  for  obstructing  a 
navigable  stream,  it  is  no  defense  that  defend- 
ant and  its  predecessors  had  deepened  the  chan- 
nel and  made  it  more  suitable  for  the  purpose 
used. — Id. 

NAVIGATION. 

See  Navigable  Waters. 

NEGATIVE  PREGNANT. 

See  Pleading,  §  126. 
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NEGLIGENCE. 

See  Adjoininar  Iiandownen, 


ing,  § 


8;    Appeal  and 

lanks  and  Bank- 

,  280-347;   Congti 


Error,  J  882;    Bailment; 

54*  Carriers,  CS  66  ^t^w-^^^,  w^oi,* 
tutiohal  Law,  §  301 ;  Death,  S  58;  iJrainB,  M 
._    __      _.       .  .  ^^   J  jg.    Estoppel,  S   56; 

ant,   S8   162-169;    Master 


17,  57;  Electricity, 
Landlord  and  Tenant,  „ 
and  Servant,  {§  86-296;  Municipal  Corpora- 
tions,  (S  745-®l;  PhysicianB  and  Surgeons, 
1;   Pi  -       -        -      -   ■-       -     -' 


street  Maiiroaas,  m  ju-ij.o;  xeiegrapns  auu 
Telephones,  »  26-79;  Trial,  |i  84,  191,  194, 
203,  229,  242,  252,  260.  296. 

I.  ACTS  OB  OMISSIONS  CONSTITUT- 
IMO  NEOIilOENGE. 

(A)  PeraOBOl  Condaet  In  General. 

{2  (Mo.App.)  An  injury  is  not  caused  by 
negligence  when  the  party  charged  with  the 
negligence  owed  no  duty  to  the  injured  party. 
— ^I'eatherstone  v.  Kansas  City  TerminaJ  Ry. 
Co.,  161  S.  W.  284. , 

i8  (Tex.Civ.App.)  The  care  due  to  a  person 
intoxicated  to  the  extent  of  being  unable  to  take 
care  of  himself  is  that  of  reasonable  care  to 
avoid  injuring  him. — ^Tezas  Cent.  By.  Co.  v. 
Rose,  161  S.  W.  387. 

(B)  Danverona       Snbatiuiceii,      MaeMiiery, 

and    Otber   Instramentalltlea. 

f  23  (Tenn.)  The  owner  of  dangerous  machin- 
ery naturally  attractive  to  a  child  is  liable  for 
injuries  to  one  attracted  thereto,  while  the  ma- 
chinery is  on  the  owner's  premises. — ^Doyle  v. 
City  of  Chattanooga,  161  S.  W.  997. 

(C)  Condition  and  Cae  of  Land,  Bnlldlnca, 

and   Other  Strnctnrea. 

I  29  (Mo.App.)  The  owner  of  uninclosed  land 
need  not  make  it  safe  for  pasturage  and  is  not 
liable  for  injuries  to  stiay  cattle  by  falling  into 
excavations  thereon.— Wilt  v.  Coughlin,  161  S. 
W.  888. 

U.  PROXmATX!  CAVSE  OF  INJUKT. 

S58  (Mo.App.)  Plaintiff  must  show  that  the 
injuries  would  naturally  and  probably  result 
from  the  negligent  act  and  should  have  been 
foreseen  by  defendant  as  likely  to  result  there- 
from.—Wilt  V.  Coughlin,  161  S.  W.  888. 

159  (Tex.Civ.App.)  An  injury  which  could 
not  have  been  foreseen  or  reasonably  anticipated 
as  the  natural  and  probable  result  of  a  negli- 
gent act  is  not  proximately  caused  by  such  act. — 
International  &  G.  N.  R.  Co.  v.  Walters,  161 
S.  W.  916. 

i  59  (Tex.Ciy.App.)  If  an  injury  follows  an 
act  of  negligence  in  natural  sequence,  and 
there  is  no  intervening  agency,  the  wrongdoer 
is,  as  a  matter  of  law,  held  to  have  had  the 
result  in  contemplation. — Ft.  Worth  Belt  Ry. 
Co.  V.  Cabell,  161  S.  W.  1083. 

m.  CONTBIBXTTOBT  HEOIiIOENOE. 
(B)   Cblldren  and  Otheia  Under  Diaablllty. 

{85  (Mo.App.)  A  child  of  tender  years  may 
comprehend  certain  dangers  so  as  to  be  guilty 
of  negligence  as  a  matter  of  law,  and  will  be 
held  negligent  if  he  does  so,  or  if  the  danger  is 
obvious  to  one  of  his  age. — Battles  v.  United 
Rys.  Co.,  of  St.  Louis,  161  S.  W.  614. 

g  85  (Tenn.)  A  young  boy  would  not  be  guilty 
of  contributory  negligence  in  jumping  into  a 
pond  to  save  his  young  brother  from  drowning, 
having  acted  in  an  emergency. — ^Doyle  v.  City  of 
Chattanooga,  161  S.  W.  997. 

(C)  Intpnted  IfeKllKenee. 

t  93  (Mo.App.)  Where  plaintiff  was  not  driv- 
ing or  directing  the  wagon  on  which  she  was 
riding  with  her  husband,  and  be  was  not  her 
agent  in  so  doing,  his  negligence  in  driving,  if 
any,  was  not  imputable  to  her,  where  she  did 


not  concur  in  or  expressly  sanction  it,  or 
knowing  the  danger  fail  to  protect  herself.— 
Johnson  v.  Sprin^eld  Traction  Co.,  161  S.  W. 
1193. 

(D)   Comparative  NeKllirenae. 

S  101  (Ky.)  The  federal  Employer's  Liability 
Act  only  means  that  the  employ^  can  recover 
a  proportional  amount  bearing  the  same  rela- 
tion to  the  full  amount  as  the  negligence  at- 
tributable to  the  railroad  company  bears  to  the 
entire  negligence  attributable  to  both.— Nash- 
ville, C.  &  St  L.  R.  Co.  T.  Banks,  161  S.  W. 
554. 

g  tOI  (Tex.Clv.App.)  Acts  31st  Leg.  (1st  Ex- 
tra Sess.)  c.  10  (Rev.  Civ.  St.  1911,  art.  6649), 
only  denies  recovery  because  of  contributory 
negligence  to  the  extent  that  the  jury  determines 
is  attribatable  to  his  negligence. — St  Loais,  B. 
&  M.  Ry.  Co.  v.  Vernon,  161  S.  W.  84. 

Even  where  plaintiff's  proof  shows  that  he  is 

?:uilty  of  contributory  negligence  as  a  matter  of 
aw,  under  Acts  Slat  Leg.  (Ist  Extra  Sess.) 
c.  10  (Rev.  Civ.  St  1911,  art.  6649),  the  court 
can  only  direct  the  jury  to  diminish  the  dam- 
ages in  proportion  to  plaintiff's  negligence. — Id. 
!  101  (Tex.Civ.App.)  In  view  of  Rev.  Civ.  St 
1911,  art.  6649,  providing  that  plaintiffs  con- 
tributory negligence  shall  merely  diminish  bis 
damages  proportionately  to  his  negligence,  a  re- 
quested charge  that  if  plaintiff  was  guilty  of 
contributory  negligence  he  could  not  recover 
held  properly  refused.— St  Louis  Southweateni 
Ry.  Co.  of  Texas  v.  Martin,  161  S.  W.  405. 

rV.  ACTIONS. 

(A)   Rlvht  of  Action,  Parties,  Preliminary 
ProeeedlnKa,  and  Pleading. 

P  1 19  (Mo.App.)  The  last  clear  chance  doc- 
trine is  an  exception  to  the  rule  that  contribu- 
tory negligence  is  a  complete  defense,  so  that, 
where  the  facts  found  call  for  the  application 
of  the  doctrine,  the  fact  that  plaintiff  s  negli- 
gence is  not  pleaded  or  admitted  is  unimport- 
ant—Johnson  ▼.  Springfield  Traction  Co.,  161 
S.  W.  1193. 

(B)  Evidence. 

$  121  (Tex.Civ.App.)  Neither  negligence  nor 
causal  connection  between  it  and  the  injury  will 
be  presumed  from  the  fact  of  injury  alone. — 
Stone  &  Webster  Engineering  Corporation  v. 
Brewer,  161  S.  W.  38. 

i  124  (Mo.App.)  In  an  action  for  negligence, 
the  general  reputation  of  the  party  charged 
with  the  negligence  in  respect  to  bis  being  care- 
ful or  negligent  is  generally  inadmissible. — 
Hodges  V.  Hill,  161  S.  W.  633. 

I  125  (Mo.App.)  Proof  of  specific  acts  similar 
to  those  on  which  the  action  was  grounded,  as 
distinguished  from  a  custom  or  habit,  to  do 
such  acts,  is  inadmissible. — Hodges  v.  Hill,  161 
S.  W.  633.    . 

Evidence  as  to  specific  acts  of  carelessness  or 
to  general  traits  of  negligence  of  the  party 
charged  therewith,  without  reference  to  the  par- 
ticular act  in  issue,  was  inadmissible. — Id. 

I  134  (Mo.App.)  Running  an  automobile  at  a 
speed  above  that  permitted  by  statute  is  prima 
facie  negligence.— Cabanne  t.  St  Louis  Car  Co., 
161  S.  W.  597. 

g  134  (Mo.App.)  A  causal  connection  between 
the  alleged  negligence  and  the  injury  need  not 
be  shown  by  direct  evidence,  but  may  appear  by 
a  fair  inference  from  the  circumstances  proved. 
—Battles  V.  United  Rys.  Co.,  of  St  Louis,  161 
S.  W.  614. 

Plaintiff  must  prpve  that  the  alleged  negli- 
gence proximately  caused  the  injury,  by  evi- 
dence which  amounts  to  more  than  mere  conjec- 
ture.— Id. 

g  134  (Tex.Civ.App.)  Not  only  must  negli- 
gence upon  defendant's  part  be  shown,  but  the 
causal  connection  between  it  and  the  injury 
must  be  shown. — Stone  &  Webster  Engineering; 
Corporation  v.  Brewer,  161  S.  W.  38. 
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(C)  Trtol,  Jndsment,  anA  Revlefr. 

i  136  (Mo.App.)  An  act  which  all  reasonable 
minds  woald  pronounce  a  culpable  breach  of 
-duty  is  negligence  in  law,  but,  if  there  is  any 
doubt  as  to  the  facts  and  infeiences  to  be 
drawn  therefrom,  negligence  is  for  the  jury. — 
Pontius  V.  Chicago,  R.  I.  &  P.  Ky.  Co.,  161  S. 
W.  292. 

I  136  (Tez.CiT.App.)  Ordinarily,  the  question 
whether  an  injury  should  have  been  foreseen 
and  was  the  proximate  result  of  the  negligence 
complained  of  is  for  the  jury.— Ft.  Worth  Belt 
Ry.  Go.  V.  CabeU,  161  S.  W.  1083. 

$141  (Tez.CiT.App.)  An  instruction,  if  plain- 
tiff's negligence  and  defendant's  negligence  -were 
concurrent  proximate  causes  of  the  injuries, 
plaintiff's  damages  should  be  diminished  pro- 
portionately to  the  amount  of  negligence  at- 
tributable to  him  held  not  aflSrmatively  errone- 
ous or  misleading. — St  Louis,  B.  &  M.  Ry.  Co. 
V.  Vernon,  161  S.  W.  84. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

See  Criminal  Law.  {!  938-958;  New  Trial,  H 
102-124. 

NEW  MAHER. 

See  Justices  of  the  Peace,  i  174. 

NEW  PROMISE. 

See  Limitation  of  Actions,  t  141. 

NEWSPAPERS. 

See  Estoppel,  i  119;   Ezemptions,  {  45. 

NEW  TRIAL 

See  Appeal  and  Error,  |§  281-302,  633,  706, 
724,  '732,  742,  743,  ^54,  867,  933,  977,  979, 
im  1170;  Criminal  Law,  §i  938-958,  1064, 
1124,  1134. 

n.  oBOiiin>8. 

<B)   Hlscomdnct    of    Parties,     Coanael,    or 
'Wltnesaea. 

f  32  (Ky.)  Alleged  violation  by  plaintifTs  at- 
torney of  his  agreement  that,  if  defendant 
would  file  no  answer,  he  would  take  no  action 
in  the  case  without  notice  to  defendant,  was 
not  ground  for  new  trial,  where  the  answer  ten- 
dered was  insufficient  because  not  properly 
verified.— Gahrcn,  Dodge  &  Maltby  v.  Farm- 
ers' Bank  of  Estill  County,  161  S.  W.  1127. 

(F)  Verdlet  or  FiadliiKB  Oontrarr  to  Ijavr 
or   Bvldenee. 

872  (Mo.App.)  It  is  proper  to  grant  a  new 
trial  on  the  ground  that  the  verdict  is  against 
the  weight  of  the  evidence.— Clarkson  v.  Garvey, 
161   S.   W.  664. 

The  award  of  new  trial  will  not  be  disturbed 
where  there  is  substantial  evidence  in  favor  of 
or  such  as  will  sustain  a  verdict  for  the  party 
to  whom  the  new  trial  is  granted. — Id. 

In  an  action  against  the  business  agent  of  a 
local  union  for  conspiracy  by  threatening  plain- 
tiff's employer  with  a  strike,  whereby  plaintiff 
lost  his  job  and  also  a  subcontract,  held,  that 
the  court  did  not  abuse  its  discretion  in  grant- 
ing defendant  a  new  trial. — Id. 

178  (Mo.App.)  Under  Rev.  St.  1909,  g  2023, 
held,  that,  if  the  court  has  set  aside  one  verdict 
on  the  ground  of  insufficiency  of  the  evidence,  a 
second  verdict  cannot  be  set  aside  for  the  same 
cause.- Clarkson  v.  Garvey,  101  S.  W.  664. 

Under  Rev.  St.  1909,  §  2023,  held,  that  the 
court  may  grant  one  new  trial  to  either  party 
for  insufficiency  of  the  evidence,  regardless  of 
the  number  of  new  trials  theretofore  granted 
to  the  same  party  upon  other  grounds.- Id. 


(H)  Ifevrly  DlaeoTcred  Bvldenoe. 

I  102  (Ky.)  Plaintiff  was  not  wanting  in  dili- 
gence barring  a  new  trial  for  newly  discovered 
evidence,  in  that  he  failed  to  ask  one  of  defend- 
ant's witnesses  whether  he  heard  defendant 
state  his  contract  with  plaintiff. — ^Nantz  v.  Size- 
more,  161  S.  W.  552. 

8  108  (Mo.)  Alleged  newly  discovered  evidence 
held  of  such  slight  probative  force  as  to  justify 
the  denial  of  the  motion  for  a  new  trial  on  the 
ground  that  it  would  not  change  the  result.^ 
liffonB  v.  Metropolitan  St  Ry.  Co.,  161  S.  W. 
726. 

m.  PROCEEDIKOS  TO  PBOGUBE 
NEW  TBIAIk 

8  124  (Mo.)  A  motion  for  a  new  trial  for  new- 
ly discovered  evidence,  which  neither  stated  the 
evidence,  gave  the  names  of  any  witnesses,  nor 
stated  fhe  diligence  used  before  the  trial,  was 
insufficient. — Lyons  v.  Metropolitan  St.  Ry.  Co., 
161  8.  W.  726. 

§  167  (Ky.)  An  action  for  a  new  trial  was 
properly  dismissed  where  it  appeared  that  plain- 
tiffs had  no  defense  to  the  original  action. — 
Burks  y.  Douglass,  161  S.  W.  225. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  8  199. 

NONRESIDENCE. 

See  Constitutional  Law,  88  205,  312;  Fish,  8 
9;  Game,  {  4;   Judgment,  8  17. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  8  509;  Brokers,  f  49; 
Chattel  Mortgages,  8§  48,  201;  Corporations, 
8  18;  Criminal  Law,  g  1081;  Execution,  8 
272;  Executors  and  Administrators,  |  362; 
Highways,  8{  30.  38,  41;  Injunction,  g  115; 
Insane  Persons,  g  13;  Insurance,  8$  751,  756; 
Intoxicating  Liquors,  $  36;  Landlord  and 
Tenant,  8  120;  Malicious  Prosecution,  8  58; 
Master  and  Servant,  gS  95,  125,  150,  155; 
Mecbanics'  Liens,  5  132 :  Municipal  Corpo- 
rations, 81  110,  487,  791;    Pleading,  8  330; 


Sheriffs  and  Constables,  8  153;  Street  Rail- 
roads, 8  Bl;  Telegraphs  and  Telephones,  88 
68,  73;  Tenancy  in  Common,  |  15;  Trespass 
to  Try  TiUe,  8  41;  Trial,  g  252;  Vendor  and 
Purchaser,  88  229-243. 

NOVATION. 

8  5  (Mo.App.)  Where  a  bank  agreed  to  an 
arrangement  whereby  third  persons  were  to  pay 
defendants'  note,  held  that,  as  defendants  were 
not  released,  there  was  no  novation. — Citizens' 
Bank  of  Senath  v.  Douglass,  161  S.  W.  601. 

NUISANCE 

See  Cemeteries,  8  3;  Municipal  Corporations,  88 
609,  623,  819,  821 ;  Navigable  Waters,  88  19, 
26. 

H.  PtTBLIO  mnSAHOES. 


(B)  Ria 


nd  Remedies  of  Private  Per- 
sons. 


8  72  (Mo.App.)  In  an  action  for  damages  for 
the  maintenance  of  a  public  nuisance,  the  plain- 
tiff must  show  specifu  damages  different  from 
those  incurred  by  the  public  generally. — Weller 
V.  Missouri  Lumber  &  Mining  Co.,  161  S.  W. 
853. 

That  the  injury  to  plaintiff  by  a  public  nui- 
sance is  greater  in  degree  than  that  suffered  by 
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the  public  generally  will  not  authorize  the  main- 
tenance of  an  action  where  it  ia  of  the  same 
kind.— Id. 

OBJECTIONS. 

See  Appeal  and  Error,  {{  193-232,  836;  Crim- 
inal Law,  S  1054. 

OBLIGATION  OF  CONTRACTS. 

See  Oonatitutional  Law,  SI  42,  115-129. 

OBSCENITY. 

See  Telegiaphg  and  Telephones,  §  79. 

OBSTRUCTIONS. 

See  Highways,  §  161;  Navigable  Waters,  H19- 
26;   Waters  and  Water  Courses,  f{  118,  126. 

OCCUPATION. 

See  Injunction,  §  09. 

OFFICERS. 

See  Counties,  g  64;  District  and  Prosecuting 
Attorneys;  False  Personation,  g  2;  Justices 
of  the  Peace;  Mandamus,  §{  57,  79,  98;  Mu- 
nicipal Corporations,  fg  180,  292,  745; 
Schools  and  School  Districts,  g  56;  Seduction, 
~  46;   Sheriffs  and  Constables;    States,  gg  66, 


187. 


m.  BIOHT8.  POWEXIS,  DUTIES.  AND 
LIABZUTIES. 

g  1 10  (Tez.Cr.App.)  It  is  the  purpose  and  the- 
ory of  the  law  that  peace  officers  especially  shall 
do  everything  necessary  to  prevent,  suppress, 
and  punish  crime.— Ex  parte  Preston,  161  S.  W. 
115. 

OPINION  EVIDENCE 

See  Criminal  Law,  gg  448-469;  Bvidence,  gg 
471-648. 

OPINIONS. 

See  Appeal  and  Error,  g  533;  Courts,  gg  106, 
107. 

ORDINANCES. 

See  Municipal  Oorporationa,  gg  63,  110,  681- 
623. 

PANDERING. 

See  Prostitution. 

PARENT  AND  CHILD. 

See  Death,  g  32;  Habeas  Corpus,  gg  85,  99, 
113:  Railroads,  g  304;  Specific  Performance, 
g  121;  Wills,  i  163;  Work  and  Labor,  g  7. 

g  9  (Tex.Civ.App.)  A  father  may  make  a  val- 
id gift  to  his  minor  son  in  the  absence  of  com- 
plaint by  an  existing  creditor,  without  refer- 
ence to  whether  the  son  has  been  emancipated. 
—Bums  &  BeU  v.  Lowe,  161  S.  W.  942. 

PAROL  EVIDENCE. 

See  Evidence,  gg  419-448. 

PARTIES. 

See  Appeal  and  Error,  gg  334,  877,  879;  Bail- 
ment, I  29;  Contracts,  g  187;  Highways,  | 
161;  Husband  and  W'ife,  g|  221,  270;  In- 
dictment and  Information,  g  124;  Judgment, 
g  237:  Partnership,  g  197;  Process,  g  81;  Re- 
mainders, g  16;  Wills,  g  229. 

I.  PIiAIM  TIFFS. 
(B)  Jolmder. 

g  14  (Mo.)  All  persons  having  an  interest  in 
the  subject-matter  of  a  private  civU  action  may 
be  Joined  as  plaintiffs.- Norton  y.  Reed,  161 
S.  W.  842. 


V.  DEFECTS,   OBJEOTIOlrS.  AXD 
AMENDMENT. 

g75  (Mo.)  In  case  a  petition  shows  on  its 
face  a  defect  of  parties,  the  defect  may  be 
reached  by  demurrer,  but  if  it  does  not  show 
such  defect  on  its  face,  the  fault  may  be  at- 
tacked by  answer.— Norton  v.  Reed,  161  S.  W. 
842. 

Where  a  defect  in  parties  or  a  misjoinder  of 
causes  of  action  are  not  taken  advantage  of 
either  by  demurrer  or  answer,  it  is  waived. 
—Id. 

g  75  (Mo.App.)  Where  a  defect  of  parties  ap- 
pears on  the  face  of  the  petition,  it  must,  under 
Rev.  St.  1909,  g  1800,  be  taken  advantage  of 
by  demurrer;  but,  if  not  so  appearing,  it  must, 
under  section  1804,  be  taken  advantage  of  by 
answer,  or  the  defect  is  waived. — Iroquois  Mfe. 
Co.  V.  Annan-Burg  MiUing  CJo.,  161  S.  W.  320. 

g  75  (Mo.App.)  Under  Rev.  St.  1909,  gg  1800, 
1804,  where  defect  of  parties  was  raised  neither 
by  demurrer  nor  answer,  court  held  not  to  have 
erred  in  refusing  to  permit  amendment  so  as  to 
allege  such  defect  at  the  close  of  plaintiff's 
evidence.— Sails  v.  Funk,  161  S.  W.  ll'TO. 

PARTITION. 

See  Adverse  Possession,  gg  31,  79,  85;  Appeal 
and  Error,  g  882;  Evidence,  g  208:  Quieting 
Title,  g  50;  Remainders,  g  17;  Tenancy  in 
Common,  g  15. 

I.  BT  ACT  OF  PABTIES. 

g  9  (Mo.App.)  Where  land  belonged  to  a  mar- 
ried woman  and  her  brother  aa  tmanta  in  com- 
mon, a  partition  deed  from  the  brother  to  her 
and  her  husband  was  not  a  conveyance  of  title 
to  her  husband,  nor  even  to  her,  but  was  a  mere 
setting  off  of  the  boundaries  to  the  land  she 
owned;— ShuU  v.  Cuinmlngs,  161  S.  W.  360. 

n.  ACTIONS  FOB  PABTITION. 
(A)  Ricbt  of  Aetiom  mnd  Defeaaea. 

g  12  (Mo.)  Partition  will  not  lie  while  the 
homestead  exists.- Armor  ▼.  liewis,  161  S.  W. 
251. 

g  13  (Mo.)  A  disseisnre  on  actual  adverse 
possession  destroys  the  unity  of  possession 
among  tenants  in  common  and  takes  away  the 
right  of  partition  until  the  title  is  determined 
by  appropriate  action. — Armor  v.  Frey,  161  S. 

g  22  (Mo.)  An  unperformed  agreement  to  ar- 
bitrate the  partition  of  certain  real  property 
held  no  defense  to  a  suit  for  partition.— Ferrell 
V.  Ferrell,  161  S.  W.  719. 

(B)   ProceeAlnKS  and  Relief. 

g34  (Tex.Civ.App.)  Rev.  Ov.  St.  1911,  art 
6097,  providing;  a  statutory  mode  of  partition, 
is  not  exclusive,  and  does  not  deprive  the 
courts  of  their  equitable  power  of  partitioii. — 
Gutheridge  v.  Gutheridge,  161  S.  W.  892. 

1 44  (Mo.)  The  right  to  partition  being  a 
right  common  to  both  tenants,  neither  are  bar- 
red from  asking  that  relief  by  reason  of  lapse 
of  time.— Armor  v.  Frey,  161  S.  W.  829. 

g55  (Tex.Civ.AppJ  Under  the  direct  provi- 
sions of  Rev.  Civ.  St  1911,  art  6097,  subd.  3. 
a  petition  for  statutory  partition  is  insufficient 
when  not  giving  an  estimate  of  the  value  of 
the  premises.— Gutheridge  v.  Gutheridge,  161 
S.  W.  892. 

A  petition  for  equitable  partition  need  not 
state  the  estimated  value  of  the  property. — ^Id. 

gSS  (Tex.Giv.App.)  In  a  proceeding  for  the 
partition  of  real  estate,  the  question  of  value 
should  govern  more  than  the  item  of  quantity, 
and  a  judgment  rendered  without  any  evidence 
of  value  cannot  be  supported. — Gutheridge  v. 
Gutheridge,  161  S.  W.  892. 

g  85  (Mo.)  A  tenant  in  common  who  makes 
Improvements  on  the  property  in  good  faith,  not 
for  the  purpose  of  embarraasing  his  cotenants, 


Digitized  by 


Coogle 


1279 


INDBX-DIGBST 


PaymMat 


or  incumbering  tbeir  estate,  or  hindering  parti- 
tion, is,  npon  partition,  entitled  to  compensa- 
tion for  snch  improvements.— Armor  t.  Frey,  161 
S.  W.  829. 

i  85  (Mo.)  Where  a  tenant  in  common  in  pos- 
session places  improvements  on  the  land  in 
good  falu,  he  is  entitled  to  an  allovyance  upon 
partition  for  such  sum  as  may  be  equal  to  the 
increase  in  the  value  of  the  land  by  reason  of 
the  improvements.— Armor  v.  Jester,  161  S.  W. 
839:  Same  v.  Kearney,  Id.  840;  Same  v.  Coop- 
er, Id.  841. 

S  1 14  (Mo.App.)  Under  Rev.  St  1909.  {$ 
2275,  2279,  2609,  relating  to  costs  in  partition 
suits,  AeM,  that  the  fee  of  the  attorney  for 
plaintiff  need  not  be  fixed  by  contract  to  au- 
thorize the  trial  judge  to  allow  him  a  fee.  and 
that  such  rale  applied  where  the  parties  form- 
ed a  corporation  and  received  stock  therein  in 
proportion  to  their  interest  in  the  land. — Con- 
nor Realty  Co.  v.  St  Louis  Union  Trust  Co., 
161  S.  W.  866. 

In  partition  involving  mineral  lands  worth 
$24,000,  where  the  desired  result  was  accom- 
plished by  the  formation  of  a  corporation  and 
the  issuance  of  stock  therein  to  the  parties  in- 
terested in  the  land,  and  where  attorneys  tes- 
tified that  1,200  was  a  reasonable  fee,  the  trial 
court  was  Justified  in  awarding  a  fee  of  $720 
to  plaintiff's  attorney. — Id. 

PARTNERSHIP. 

See  Replevin,  {  8:    Set-Off  and  Counterclaim, 
H  28.  33,  44. 

I.  THE  BEI.ATION. 
(A)   Creation  amd  Revnlnltes. 

S20  (Tez.Civ.App.)  An  agreement  that  one 
of  the  parties  thereto  would  furnish  the  mon- 
ey_  to  purchase  horses  would  not  of  itself  con- 
stitute a  partnership  between  the  parties. — 
Coody  V.  Shawver,  161  S.  W.  935. 

nX.  BtUTUAIi  BIGHTS.  DUTIES,  AKD 

T.TABTT.TTIES   OF  PABTHEB8. 

(C)  Actlona    Between   Partners. 

{  108  (Tex.Civ.App.)  The  rule  that  one  part- 
ner cannot  sue  another,  except  for  dissolution 
of  the  partnership  and  for  a  general  account- 
ing held  to  have  no  application  to  a  suit  between 
former  partners  after  dissolution  by  consent.— 
Reeves  v.  White,  161  S.  W.  43. 

rV.  RIGHTS  AND  UABII.ITIES  AS  TO 

THIRD    PEBSONS. 
(A)  Representation    of   Finn   by    Partner. 

g  141  (Tex.Civ.App.)  A  deed  signed  by  part- 
ners, reciting  that  it  conveyed  all  of  the  prop- 
erty and  assets  of  the  company,  includes  only 
the  partnership  property  and  not  the  partners' 
individual  estate. — Dye  t.  Livingston  Lumber 
Co.,  161  S.  W.  53. 

(D)  Aetlons  by  or  Aaratnst  Firms  or  Part- 


i  197  (Mo.App.)  Actions  by  a  partnership 
should  be  brought  in  the  names  of  the  individual 
partners,  and  if  brought  in  the  firm  name  there 
is  a  detect  of  parties. — Iroquois  Mfg.  Co.  v. 
Annan-Burg  MllUng  Co.,  161  S.  W.  320. 

{213  (Tex.Civ.App.)  The  mere  allegation  in 
the  petition  of  joint  ownership  of  the  mules 
sought  to  be  recovered  was  not  equivalent  to 
an  allegation  of  partnership  as  to  the  moles. — 
Coody  V.  Shawver,  161  S.  W.  935. 

S2I8  (Ark.)  In  replevin  for  the  automobile 
claimed  by  plaintiff  as  the  prize  in  the  contest 
for  newspaper  subscriptions,  held  on  the  evi- 
dence that  whether  one  interested  with  defend- 
ant in  the  sale  of  the  car  to  the  newspaper 
company  on  commission  had  authority  to  de- 
liver -it  was  for  the  jury. — Jones  v.  Burks,  161 
S.  W.  177. 


{218  (Tez.Civ.App.)  In  an  action  to  recover 
possession  of  mules  claimed  to  have  been  con- 
verted by  the  defendant,  whether  defendant 
was  a  partner  of  plaintiff  need  not  be  submit- 
ted; the  evidence  not  showing  a  partnership. — 
Coody  V.  Shawver,  161  S.  W.  935. 

A  requested  instruction  submitting  the  issue 
of  partnership  was  defective  for  not  stating 
to  the  jury  what  would  constitute  a  partner- 
ship.—Id. 

An  instruction  that  if  the  purchase  of  horses 
by  plaintiff  was  under  an  agreement  by  which 
defendant  was  to  have  a  third  interest  upon 
pa^g  plaintiff  a  third  of  the  price,  unless  he 
paid  within  a  reasonable  time,  he  would  not 
be  a  partner,  was  not  erroneous  as  authorizing 
a  finding  that  failure  to  so  pay  would  dissolve 
the  partnership. — Id. 

$220  (Tex.CivJlpp.)  Under  Rev.  St  1911, 
art  3743,  providing  for  levy  of  execution  on 
the  interest  of  a  partner,  a  partnership  cannot 
enjoin  such  levy,  though  it  would  result  in  sus- 
pending the  partnership  business. — J.  M.  Rad- 
ford Grocery  Co.  v.  Owens,  161  S.  W.  911. 

VI.  DEATH  OF  PABTITEB.  AMD  8UB- 
VIVXHG  PARTNERS. 

i  246  (Mo.)  While  a  partnership  cannot  hold 
the  legal  titie  to  land,  yet  equity  recognizes 
the  rifht  of  a  firm  in  pairtnersnip  land,  and  a 
surviving  partner  has  an  equitable  estate  in 
the  land  and  the  right  to  treat  it  as  personalty 
in  order  to  wind  up  the  affairs  of  the  firm, 
though  after  the  partnership  demands  are  sat- 
isfied the  surplus  is  treated  as  real  estate.— 
Armor  v.  Frey,  161  S.  W.  829. 

Where  no  creditors  of  a  firm  made  any  claim 
to  wild  lands  owned  by  the  partners,  and  the 
surviving  partner  before  conveying  the  proper- 
ty obtained  deeds  from  the  executor  and  heirs 
of  the  deceased  partner,  the  surviving  part- 
ner's conveyance  of  the  proper^  will  not  be 
upheld  as  a  conveyance  to  wind  up  the  partner- 
ship affairs;  it  appearing  that  the  conveyance 
of  the  executor  of  the  deceased  partner  was 
insufficient  to  pass  titie.— Id. 

PASSENGERS. 

See  Oarriert,  U  239-866. 

PASSES. 

See  Carriers,  |  307. 

PASTURAGE. 

See  Adverse  Possession,  |  22. 

PAYMENT. 

See  Account,  Action  on,  {  4;  Billa  and  Notea, 
U  429,  434,  499;  Jastices  of  the  Peace,  {  158: 
Mortgages,  I  463:  Subrogation;  Vendor  and 
Purchaser,  H  176,  267,  316. 

▼.  REOOVERT  OF  PAYMENTS. 

8  82  (Ark.)  Although  an  exaction  is  illegal, 
yet,  if  voluntarily  paid  without  any  compulsion, 
it  cannot  be  recovered.— Williford  v.  Elason,  161 
S.  W.  498. 

{  86  (Ky.)  A  vendor  repaying  $1,600  to  vendee 
to  enable  him  to  perfect  the  title  held  entitled 
to  recover  $500  of  such  amount  paid  by  vendee 
to  an  attorney  without  vendor's  knowledge. — 
Marrowbone  Coal  &  Coke  Co.  v.  Oleman,  161 
8.  W.  238. 

g  87  (Ark.)  A  payment  of  the  fee  claimed  by 
a  deputy  prosecuting  officer  not  entitled  there- 
to, made  while  plaintiff  was  in  the  custody  of 
an  arresting  officer,  and  upon  the  assurance  of 
a  justice  of  the  peace  that  it  was  legal  and 
could  be  enforced  against  him,  held  a  payment 
under  duress  and  hence  recoverable. — Williford 
V.  Bason,  161  S.  W.  498. 
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i  89  (Ark.)  In  an  action  to  recover  a  fee  paid 
to  a  de  facto  prosecuting  attorney  not  entitled 
thereto,  Bubmission  of  the  case  on  the  sole  iaaue 
whether  plaintiff  knew  when  he  made  the  pay- 
ment that  the  fee  demanded  was  illegal  was 
more  favorable  than  defendant  was  entitled  to. 
— Williford  v.  Eason.  161  S.  W.  498. 

PENALTIES. 

See  Agriculture,  J  8;  Jury,  }  107;  Robbery,  { 
30;  Statutes,  §  241;  Telegraphs  and  Tele- 
phones, §  34. 

PENDENCY  OF  ACTION. 

See  Limitation  of  Actions,  §  106. 

PERJURY. 


See  Libel  and  Slander, 
286. 


7,  156;  Witnesses,  S 


I.  orrENSEg  Ain>  iussponbibii.itt 

THEREFOR. 

§  1 1  (Mo.)  Evidence  of  false  testimony  before 
the  grand  jury  as  to  whether  a  hotel  proprietor 
was  running  a  bawdyhouse  Xeld  material,  with- 
in Rev.  St.  1909,  §  4344.— SUte  v.  Burnett,  161 
8.  W.  680. 

n.  PROSEOUTION  AND  FUKISHIIEIIT. 

i  32  (Tex.Cr.App.)  In  a  prosecution  for  per- 
jury in  falsely  testifying  that  accused  had  never 
been  injured  while  working  for  another  rail- 
-  road,  parts  of  the  transcript  in  such  action, 
which  showed  that  accused's  counsel  therein 
withdrew  from  the  case  upon  it  appearing  that 
accused  had  testified  falsely,  were  not  admissible. 
-Key  V.  State,  161  S.  W.  130. 

1 32  (Tex.Cr.App.)  In  a  prosecution  for  tes- 
tifying falsely  before  the  grand  jury  as  to  his 
brother's  age,  evidence  that  an  action  was  pend- 
ing against  the  brother  in  the  justice  court,  in 
which  he  had  entered  a  plea  of  minority  and 
swore  that  he  was  onlv  19  years  of  age,  was 
admissible,  but  the  result  of  that  trial  was  inad- 
missible.—Poulter  V.  State,  161  S.  W.  475. 

Testimony  of  grand  jury  men  was  admissible 
to  show  that  defendant  acted  deliberately  and 
willfully  and  did  not  testify  through  misappre- 
hension or  agitation. — Id. 

PERSONAL  INJURIES. 

See  Abatement  and  Revival,  §  54;  Carriers,  §g 
246,  280-347;  Damages,  §§  130,  132,  166- 
221;  Death;  Electricity,  f  16;  Evidence.  $§ 
471,  648;  Master  and  Servant,  88  86-296; 
Municipal  Corporations,  88  766-821;  Negli- 
gence; Pleading,  8§  34,  369;  Railroads,  g§ 
275-^00;  Release;  Street  Railroads,  «  81- 
118;  Trial.  §g  84,  191,  194,  217,  229.  242, 
243,  250,  252,  260,  206. 

PETITION. 

See  Pleading. 

PETIT  LARCENY. 

See  Larceny,  §  65. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  if  317,  628,  648;  Malicious  Pros- 
ecution, {  71;   'Witnesses,  g  410. 

8  1 1  (Mo.)_  The  right  of  a  licensed  physician 
to  practice  is  a  valuable  privilege  which  is  pro- 
tected by  such  safeguards  as  the  Legislature 
has  thrown  around  it— State  ex  rel.  Spriggs  v. 
Robinson,  161  S.  W.  1169. 

Rev.  St.  1909,  §  8317,  so  far  as  it  authorizes 
the  revocation  of  licenses  to  practice  medicine 
and  surgery,  is  highly  penal  and  must  be  so 
construed. — Id. 

Evidence  held  insufficient  to  sustain  suspen- 
sion of  physician  by  State  Board  of  Health 


nnder  Rev.  St  1909,  i  8317,  for  prodndng  an 
abortion. — Id. 

Under  Rev.  St  1909,  {  8317.  a  physician's 
right  to  practice  cannot  be  suspended  becanse 
of  a  willingness  or  offer  to  produce  an  abortion. 
— Id. 

Rev.  St  1909,  {  8317,  relative  to  revocation 
of  licenses '  to  practice  medicine  and  surgery, 
held  not  to  authorize  the  State  Board  of  HealUi 
to  determine  what  shall  constitute  dishonoraUe 
conduct  on  the  part  of  a  physician  and  sor- 

feon,  in  view  of  Const  art  4,  |  1,  and  article 
. — Id. 

Assuming  that  the  State  Board  of  Health, 
under  Rev.  St.  1900,  g  8317,  may  determine 
what  shall  constitute  unprofessional  condoct 
it  could  not  suspend  a  physician  for  offering  to 
commit  an  abortion,  where  it  had  not  pro- 
hibited such  offers,  in  view  of  Const  art  2. 
8  15,  prohibiting  retrospective  legislation.— Id. 
i  24  (Mo.App.)  In  an  action  against  a  soigeon 
for  damages  for  negligence  in  an  operation, 
evidence  held  insufficient  to  go  to  the  iory.— 
Boner  v.  Nicholson,  161  S.  W.  309. 

PLEADING. 

See  Abatement  and  Revival,  g  54;  Appeal  and 
Error,  Jg  172,  173,  193,  194,  107,  254.  518, 
544,  837,  882,  916,  1042;  Attachment,  g  211; 
Bills  and  Notes,  gg  462,  485,  489;  Contracts, 
gg  328,  336,  342;  Corporations,  fg  514,  51S: 
Coste,  g  71;  Damages,  gg  141,  158;  Death,  I 
47;  Dismissal  and  Nonsuit  g  60;  Divorce,  if 
104,  105;   Drains,  g  57;  Ejectment  jg  65,  66, 


69;  Equity,  J  241;  Estoppel,  gg  107,  112; 
Exceptions,  Bill  of,  f  39;  Fraud,  §  49; 
Frauds,  Statute  of,  g  150;    Fraudulent  Con- 


'eace  88  44  90 
174;  Landlord  and  Tenant,J  3(i6;  Ldbel  and 
Slander,  fg  80-100;  Limitation  of  Actions,  g 
123;  Malicious  Prosecution,  88  52,  55.  5S: 
Master  and  Servant,  gg  256,  340:  Money  Lent, 
g  6;    Money  Received,  {  17;  MoniciiwI  Cor- 

S orations,  $  816:  Navigable  Waters,  g  26; 
fegligence,  8  119;  Parties,  g  75;  Partition, 
8  56;  Partnership,  g  213;  Process,  I  68; 
Quieting  Title,  gg  34-50;  Railroads,  gg  114, 
439,  441;  Rape,  g  66;  Reformation  of  In- 
struments, g  36 ;  Sales,  g  446 ;  Specific  Per- 
formance, g  114;  Street  Railroads,  g  117; 
Telegraphs  and  Telephones,  g  65;  Trespass 
to  Try  -nUe,  g  32;  Trial,  gg  139.  194,  250- 
253,397. 

I.  FORM  AND  AIXEOATXONS  IN  OEN. 
ERAL. 

g  8  (Ark.)  Mere  abstract  conclusiona  of  law 
may  not  be  pleaded. — ^Wood  v.  Drainage  Dist 
No.  2  of  Conway  County,  161  S.  W.  1057. 

The  allegation  that  the  delay  in  completing 
work  under  a  contract  was  negligent  Md  a 
mere  conclusion  of  law. — Id. 

8  8  (Mo.)  An  allegation  that  a  certain  deed 
wag  ineffective  is  a  conclusion  of  law  and  not  an 
allegation  of  fact— Boothe  v.  Cheek,  161  S.  W. 
791. 

g  8  (MoApp.)  Averments  in  a  petition,  that 
by  obstruction  of  a  stream  plaintiff's  sawmill 
was  rendered  wholly  worthless,  and  he  was 
caused  to  move  it,  held  conclusions  of  the  plead- 
er.—Weller  V.  Missoari  Lumber  &  Mining  Co., 
161  S.  W.  853. 

g8  ^Mo.App.)  The  statement  of  a  condnsion 
that,  if  defendant  was  negligent  the  plaintiff 
was  also  guilty  of  negligence  contribnting  there- 
to, held  bad. — Johnson  v.  Springfield  Traction 
Co.,  161  S.  W.  1193. 

§  8  (Tex.Civ.App.)  An  allegation  that  defend- 
ant became  bound  to  pay  plaintiff  held  a  con- 
clusion.—Baker  v.  Hahn,  161  S.  W.  443. 

g  34  (Mo.App.)  The  word  "disease"  as  used  in 
an  allegation  of  the  answer,  in  an  action  for 
the  price  of  a  jack,  that  the  jack  was  not  a  good 
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breeder  and  sure  foal-getter  because  of  the  dia- 
ease,  meant  any  derangement  of  the  fnnctiona 
or  alteration  of  the  structui'e  of  the  animal  or- 
gans—Perry V.  Van  Matre,  161  8.  W.  643. 

1 34  (Tez.}  In  action  for  death  of  an  employ^, 
where  petition  alleged  that  the  floor  was  greasy 
and  slipiwry,  but  failed  to  sho'w  that  any  other 
person  was  responsible  for  snch  condition,  held, 
that  it  would  be  presumed  that  the  employs 
caused  such  condition. — Snipes  t.  Bomar  Cotton 
Oil  C3o.,  161  S.  W.  1. 

{35  (Mo.App.)  The  words  "a  corporation," 
appearing  in  the  caption  of  a  complaint  after 
the  name  of  the  plaintiff,  may  be  disregarded 
as  surplusage. — Iroquois  Mfg.  Co.  t.  Annan- 
Burg  MiUing  Co.,  161  S.  W.  320. 

U.  DEOIAKATIOW.   COBIFIAINT,   PE- 
TITION, OB  STATEMEHT. 

{48  (Ark.)' Every  essential  element  of  the 
cause  of  action  most  be  stated  in  the  complaint. 
— ^Wood  T.  Drainage  Diat  No.  2  of  Conway 
County,  161  S.  W,  1067. 

{67  (Ky.)  Plaintiff  is  only  required  to  state 
in  his  petition  facts  making  out  a  prima  facie 
case  in  his  favor,  and  is  not  bound  to  anticipate 
the  answers  or  objections  wliich  defendant  may 
intend  to  rely  upon.— Flynn  v.  Barnes,  161  S. 
W.  523. 

HI.   PIXA  OR  ANSWER.  0RO88-OOM. 
PIJONT.  AND  AFFIDAVIT 
OF  DEFENSE. 

(O)  Trsveraea  or  Denials  mnd  AAmlsslona. 

(126  (Ky.)  An  answer,  denying  that  plain- 
tiff "on  (October  22,  1912,  loaned  defendants 
$5,(X)0,  which  amount  both  jointly  and  severally 
promise  to  pay,"  held  to  admit  a  loan  on  some 
other  day,  for  a  different  amount,  and  a  promise 
either' joint  or  several.— Gahren,  Dodge  &  Malt- 
by  V.  Farmers'  Bank  of  Estill  C!ounty,  161  S. 
W.  1127. 

{  127  (Ky.)  An  answer  denying  that  on  Octo- 
ber 22d  plaintiff  loaned  defendant  $5,000,  being 
an  admindon  of  a  loan  on  some  other  day,  or  for 
a  less  sum,  the  consideration  for  the  loan  was 
admitted,  so  that  the  further  answer  that  the 
debt  was  without  consideration  presented  no 
defense. — Gahren,  Dodge  &  Maltby  v.  Farmers' 
Bank  of  Estill  County,  161  S.  W.  1127. 

{  129  (Ky.)  Where  defendant's  allegations  of 
ownership  of  land  and  that  a  part  of  his 
boundary  was  within  a  boundary  claimed  by 
plaintiff  were  not  denied,  no  issue  was  raised  as 
to  whether  the  lap  was  within  defendant's 
deed.— Bassett  t.  Lush,  161  8.  W.  227. 

V.  DEM1TRRER  OR  EXCEPTION. 

{  192  (Ark.)  Where  mere  abstract  conclusions 
of  law  are  pleaded,  the  defect  may  be  reached  by 
demurrer. — Wood  v.  Drainage  Dist.  No.  2  of 
Conway  County,  161  S.  W.  1057. 

{  193  (Ark.)  Failure  to  state  every  essential 
element  of  the  cause  of  action  may  be  reached 
by  demurrer. — Wood  v.  Drainage  Dist.  No.  2  of 
Conway  County,  161  8.  W.  1057. 

i  193  (Mo.)  In  case  a  petition  shows  on  its 
face  a  misjoinder  of  action,  the  defect  may  be 
reached  by  demurrer,  but  if  it  does  not  show 
such  defect  on  its  face,  the  fault  may  be  at- 
tacked by  answer.— Norton  v.  Reed,  161  S.  W. 
842. 

{  193  (Mo.App.)  It  is  no  ground  for  demurrer 
in  actions  at  law  that  the  prayer  for  relief  is 
not  warranted  by  the  averments  of  the  petition. 
— Weller  v.  Missouri  Lumber  &  Mining  Co.,  161 
8.  W.  853. 

{214  (Mo.)  A  demurrer  to  the  petition  ad- 
mits the  truth  of  the  allegations  therein.— Mee- 
ban  V.  Union  Electric  Light  &  Power  Co.,  161 
S.  W.  825. 


(214  (Mo.App.)  A  demurrer  admits  all  facts 
well  pleaded  and  the  inferences  of  fact  whidi 
may  be  reasonably  drawn  therefrom,  but  not 
conclusions  of  law  nor  the  conclusions  of  the 
pleader.— Weller  v.  Missouri  Lumber  &  Mining 
Co.,  161  S.  W.  853. 

{214  (Tex:.Civ.App.)  On  demurrer  the  aver- 
ments of  the  petition  most  be  taken  as  true.— 
Dye  V.  Livingston  Lumber  Co.,  161  S.  W.  63. 

{ 228  (Tex.Civ.App.)  An  exception  to  five 
counts  in  a  petition  of  reconvention  was  prop- 
erly overruled  where  one  of  the  counts  stated 
a  proper  counterclaim. — Glllispie  v.  Ambrose, 
161  8.  W.  937. 

Exception  to  five  counts  in  plea  of  recon- 
vention for  misjoinder  by  which  it  was  propos- 
ed to  strike  them  out  and  permit  other  counts  to 
remain,  held  properly  overruled,  as  the  entire 
pleading  is  to  be  stricken,  leaving  it  to  the 
pleader  to  select  such  portions  of  the  plea  as  he 
may  see  fit. — Id. 

VI.  AMENDED   AND   SUPPLEBtENTAI. 
PLEADINGS  AND  REPLEADER. 

{ 237  (Mo.)  In  an  action  against  a  railroad 
company  b^  the  former  owner  of  the  land  of  a 
street,  which  the  company  had  appropriated 
with  the  city's  consent,  held  not  error  to  permit 
defendant  to  amend  its  answer  to  conform  to  the 
evidence,  after  the  instructions  were  given.— 
Quinn  V.  St  Louis  &  S.  F.  R.  Co.,  161  S.  W. 
820. 

§  243  (Ark.)  Where  no  cause  of  action  was 
stated  in  a  complaint  as  distinguished  from  a 
cause  of  action  defectively  stated,  it  could  not 
be  amended.— Arkansas  Life  Ins.  C!o.  v.  Amer- 
ican Nat.  Life  Ins.  Co.,  161  8.  W.  136. 

{257  (Ky.)  In  action  on  notes,  every  fact 
provable  under  an  amended  answer  stricken  by 
the  court,  alleging  that,  under  contract  by 
which  defendant,  as  plaintiff's  agent,  was  to  re- 
ceive $2.50  on  each  wagon  shipped  by  plaintiff, 
660  wagons  were  so  shipped,  held  provable  un- 
der the  original  answer,  alleging  that  a  large 
number,  the  exact  number  of  which  defendant 
could  not  tell,  were  shipped. — Taulbee  v.  Lewis, 
&  Chambers,  161  S.  w!,  1100. 

Vn.  SIONATVRE  AND  VERIFICATION. 

{301  (Tex.Civ.App.)  That  a  pleading  was 
verified  by  a  party  before  one  of  his  attorneys  in 
the  case  was  not  ground  for  sustaining  a  spe- 
cial exception  thereto. — Coody  v.  Shawver,  Wl 
o.    iV.  9oO. 

IZ.  BILL  OF  PARTIC1TLARS  AND 
COPY  OF  ACCOUNT. 

{330  (Tex.Clv.App.)  That  plaintiff  was  in 
possession  of  the  account  books  and  would  not 
permit  defendant,  his  former  partner,  to  in- 
spect them  was  a  sufficient  excuse  for  not  par- 
ticularly itemizing  the  amount  alleged  by  coun- 
terclaim to  be  due  to  defendant— Reeves  v. 
White,  161  8.  W.  43. 

XI.  MOTIONS. 

{345  (Ky.)  Judgment  was  properly  directed 
for  defendant  on  the  pleadings,  where  the  peti- 
tion did  not  aver  that  the  death  was  accidental, 
and  the  answer  did  not  cure  the  error;  the  evi- 
dence not  disclosing  the  manner  of  death  other 
than  that  it  was  by  drowning. — Farnsley's 
Adm'r  v.  Philadelphia  Life  Ins.  Co.,  161  8.  W. 
1111. 

i  355  (Ky.)  In  an  action  on  notes,  heU,  that 
the  court  properly  struck  an  unverified  answer 
setting  up  counterclaim  for  defendant's  failure 
to  comply  with  an  order  requiring  him  to  verify 
it— Taulbee  v.  Lewis  &  Chambers,  161  8.  W. 
1100. 

I  356  (Mo.)  The  question  whether  an  amend- 
ment of  the  answer,  intended  to  make  it  agree 
with  the  proof,  was  in  fact  warranted  by  the 
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evidence,  cannot  be  decided  on  motion  to  strike 
the  amendment.— Hynds  ▼.  Hynds,  161  S.  W. 
812. 

i  367  (Xrk.)  A  motion  to  make  the  complaibt 
more  specific  held  properly  denied. — I/oewer  t. 
Lonoke  Rice  MUling  Co.,  161  S.  W.  1042. 

{367  (Ark.)  Where  the  snbstantial  facts  con- 
stituting a  cause  of  action  are  stated  in  the  com- 
plaint, though  imperfectly  alleged,  the  proper 
mode  of  correcting  the  defect  is  by  motion  to 
make  more  definite  and  certain. — Wood  ▼. 
Drainage  Dist.  No.  2  of  Conway  County,  161 
S.  W.  1G57. 

§  367  (Mo.App.)  The  failure  of  the  petition 
in  an  action  for  money  had  and  received  to  set 
forth  the  relation  of  the  parties,  the  contract, 
or  the  wrong  out  of  which  the  cause  of  action 
arose,  could  have  been  reached  by  motion  to 
make  it  more  definite  and  certain,  if  not  by 
demurrer. — St.  Ijouis  Sanitary  Co.  t.  Reed,  161 
S.  W.  315. 

g  369  (Ky.)  Where  a  petition,  in  an  action  for 
death  of  a  railroad  employe  charged  that  he 
was  engaged  either  in  interstate  or  intrastate 
commerce  at  the  time  of  the  accident,  it  was 
not  sustainable  under  Civ.  Code  Prac.  {  113, 
subd.  4,  authorizing  alternative  allegations,  and 
defendant  was  entitled  to  compel  plaintiff  to 
elect  on  which  she  would  proceed. — Louisville 
&  N.  R.  Co.  V.  Strange'8  Adm'x,  161  S.  W.  239. 

In  negligence  cases,  a  cause  of  action  for 
phjrsical  pain  and  mental  anguish  during  the 
period  between  the  accident  and  death  of  the 
person  injured  cannot  be  joined  with  a  cause  of 
action  for  death,  but  the  plaintiff  must  elect  be- 
tween them. — Id. 

A  motion  to  compel  plaintiff  to  elect  whether 
she  would  proceed  under  the  state  law  or  under 
the  federal  Employers'  laability  Act  to  recover 
for  the  death 'of  her  intestate,  made  before  pro- 
ceeding to  trial,  was  in  time. — Id. 

8  369  (Ky.)  Where  an  injured  servant  at- 
tempted to  rely  on  both  the  common  law  and  the 
federal  Employers'  Liabilitv  Act,  the  defend- 
ant's motion  to  require  an  election  must  be  sus- 
tained.—Louisville  &  N.  R.  Co.  V.  Moore,  161 
S.  W.  1129. 

i  369  (Ma)  Where  the  same  cause  of  action 
was  set  out  in  separate  counts  to  meet  possible 
variations  in  the  proof,  plaintiff  was  not  requir- 
ed to  elect  on  which  he  would  proceed. — Schroe- 
der  V.  Tnrpin,  161  8.  W.  716. 

xm.  DEFECTS   AND    OBJEOTIOIfS, 

WAIVER,  ANB  AIDER  BT  VEIU 

DIOT  OR  XHDOMENT. 

J>403  (Mo.)  Failure  of  plaintiffs'  petition  to 
ege  defendant's  incorporation  was  cured  by 
an  answer  expressly  admitting  that  defendant 
waa  a  corporation.— Davidson  v.  Laclede  Land 
&  Improvement  Co.,  161  S.  W.  686. 

i  403  (Tez.CivA.pp.)  The  defects  in  the  plead- 
ings of  one  party  may  be  cured  by  averments  In 
the  pleadings  of  the  other.— Childress  v.  Robin- 
aon,  161  S.  W.  78. 

Tile  failure  of  defendant's  answer  to  show 
that  plaintiff,  the  wife  of  the  possessor  of  land 
against  whom  a  judgment  had  been  recovered, 
was  a  party  to  that  action  so  as  to  be  bound  by 
the  judgment,  is  cured  where  plaintiffs  peti- 
tion showed  that  the  proi>erty  was  the  com- 
munity estate  of  herself  and  her  husband. — Id. 
J (406  (Mo.)  Where  a  defect  in  parties  or  a 
sjoinder  of  causes  of  action  are  not  taken 
advantage  of  either  by  demurrer  or  answer,  it  is 
waived.— Norton  v.  Reed,  161  S.  W.  842. 

{418  (Mo.)  Undei  Rev.  St.  1909,  H  1800, 
1804,  a  defendant  who  pleads  over  by  taking  is- 
sue on  the  facts  after  the  overruling  of  a  de- 
murrer to  the  petition  on  the  grounds  of  multi- 
fariousness and  misjoinder  of  parties  thereby 
waives  the  objection.— Wola  v.  Venard,  161  8. 
W.  760. 

(423  (Ark.)  The  failure  to  make  a  note  an 
euibit  to  the  complaint,  in  an  action  to  fore- 


close a  mortgage  and  recover  the  debt,  waa 
waived  bv  defendant  by  not  objecting  on  tbat 
ground,  the  mortgagee  having  been  made  an  ex- 
hibit and  read  in  evidence  and  considered  with 
the  complaint— Felker  v.  Rice,  161  S.  W.  162. 

{424  (MoU^pp.)  A  defendant  may  waive  his 
right  to  insist  upon  the  filing  of  an  account,  in 
accordance  with  Rev.  St.  1909,  {  1832,  in  an  ac- 
tion begun  in  the  circuit  court — Barton  Lnm- 
ber  Co.  v.  Gibson,  161  S.  W.  357. 

{ 428  (Mo.App.)  An  objection  to  the  petition, 
first  made  by  an  objection  to  evidence,  can  pre- 
vail only  when  the  petition  wholly  fails  to  state 
any  cause  of  action,  construed  most  favorably 
to  plaintiff.— Price  v.  City  of  Maryville,  161 
S.  W.  295. 

{433  (Mo.App.)  The  omission  of  an  essential 
averment  from  a  petition  is  not  wholly  waived 
by  answer  to  the  merits ;  but  a  failure  to  demur 
brings  into  play  the  rule  of  liberal,construction, 
and,  if  the  omitted  fact  can  be  'found  to  be 
alleged  by  inference,  the  petition  will  not  be 
held  bad  after  verdict— Coulter  v.  Coulter,  161 
S.  W.  281. 

A  petition,  In  an  action  by  a  wife  tor  sep- 
arate maintenance,  under  Rev.  St  1909,  |  8293, 
held  good,  though  not  in  terms  alleging  that  the 
husband's  abandonment  was  without  just 
cause,  when  not  challenged  until  after  verdict 
-Id. 

PLEDGES. 

See  Insurance,  {  240. 

( 29  (Mo.App.)  A  cold  storage  company,  to 
which  produce  stored  with  it  was  pledged  for 
advances,  refusing  arbitrarily  to  sell  to  cus- 
tomeis  produced  by  the  pledgor  at  prices  suffi- 
cient to  pay  it  and  afterwards  selling  it  for  an 
insufficient  amount,  is  liable  for  loss. — Union 
Cold  Storage  &  Warehouse  Co.  t.  Pitt%  161 
8.  W.  1182. 

PLURAL 

See  Statutes,  { 188. 

POLICE. 

See  False  Personation,  i  2;  Municipal  Corpo- 
rations, {  180. 

POLICE  POWER. 

See  Oonatitntional  Law,  I  60;  Municipal  Corpo- 
rations, {{  691-623;   Railroads,  {  W. 

POSSESSION. 

See  Adverse  Possession;  Ejectment,  (  16;  For^ 
cible  EiUtry  and  Detainer,  {  9;  Larceny,  i  64; 
Replevin,  |  8 ;   Trover  and  Conversion,  f  11. 

POST  OFFICE. 

See  Carriers,  {{  241,  280,  320. 

POWERS. 

See  Wills,  |  69S. 

n.  OON8TBITOTION  AHD  EXEOTTTIOK. 

{34  (Mo.)  Whenever  there  is  a  conveyance 
by  the  donee  of  a  power  and  the  conveyance 
cannot  be  given  full  effect  witiiont  its  beinr 
construed  as  an  execution  of  the  power,  it  wiU 
be  held  to  be  such  execttti<»i,  even  though  there 
is  no  reference  to  the  power.— Armor  v.  Frey. 
161  8.  W.  829. 

{41  (Mo.)  Where  an  owner  of  land  devised  it 
to  his  children  for  life  with  the  power  of  ap- 
pointment by  will  in  favor  of  their  children,  the 
execution  by  a  child  of  the  power  in  favor_  of 
bis  son  is  not  a  devise  of  property,  rendering 
the  son  liable  on  the  father  s  covenant  of  war- 
ranty made  in  the  conveyancv  of  land ;  the  sod 
taking  from  the  original  owner.— -Armor  v.  Frey, 
161  S.  W.  829. 
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PRACTICE. 

For  practice  In  particular  actions  and  proceed- 
ings, see  the  varioas  specific  topics. 

PRAYER. 

See  Pleading,  |  103. 

PRECEDENTS. 

See  Courts,  K  88-96. 

PREMIUMS. 

See  Insurance,  g|  755,  818. 

PRESCRIPTION. 

See  Adverse  Possession;   Ldmitation  of  Actions. 

PRESENTMENT. 

See  Bills  and  Notes,  i  397. 

PRESUMPTIONS. 

See  Appeal  and  Error,  Sf  901-834;  Criminal 
Law,  IS  308,  1144,  1163;  Evidence,  IS  65-83. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  Sg  81,  792. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error,  S  1027;  Attorney  and 
Client:  Banks  and  Banking.  SS  54,  105-116, 
253;  Brokers;  Carriers,  S  184:  Corporations, 
H  308-361.  413,  432;  Drains,  |  17;  Evidence, 
11  242,  243,  441;  Husband  and  Wife,  SI  25, 
138;  Injunction,  |  114;  Intoxicating  Liquors, 
I  169;  Municipal  Corporations,  |  292 ;  Wit- 
nesses, 1 144. 

in.  BIGHTS  AND  UABIUTIES  AS  TO 
THIRD  PEB80NS. 
(A)  Power*  •(  Ajcemt. 

1 103'  (Ark.)  A  traveling  salesman,  in  the 
alMence  of  proof  of  special  authority,  had  no 
power  to  accept  an  order  for  goods  taken  by 
him  on  behalf  .of  his  principal,  so  as  to  ef- 
fectuate a  binding  contract  between  the  buyer 
and  seller.— Outcault  Advertising  Co.  v.  Toung 
Hardware  Co.,  161  S.  W.  142. 

S  123  (Tex.CivApp.)  In  an  action  for  broker's 
commissions,  evidence  held  to  warrant  a  finding 
that  defendants'  agent,  with  whom  plaintiff 
conducted  the  transactions  in  question,  bad  au- 
thority to  act.— B.  R.  &  D.  C.  Kolp  v,  Brazer, 
161  S.  W.  899. 

I  136  (Tex.Civ.App.)  An  agent  is  not  person- 
alty resjmnsible  upon  a  contract  made  for  a 
known  principal.— Chicago,  R.  I.  A  G.  By.  Co. 
V.  Floyd,  161  S.  W.  954. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  |  467;  Bills  and  Notes, 
M  237,  484;  Guaranty;  Injunction,  S  241; 
Judgment,  S  910;  Malidous  Prosecution,  f 
58;   Mortgages,  |  283. 

I.  OBEATION  AND  EXISTENCE  OF 

KEI^TION. 

(A.)  Between  Indlvidnalfi. 

Ji  14  (Mo.App.)  Where  third  persons  agreed 
tb  defendants,  for  a  valuable  consideration, 
to  assume  a  debt  defendants  owed  a  bank,  the 
relation  of  principal  and  surety  was  created  be- 
tween the  parties,  even  though  the  bank  was 
not  a  party  to  the  agreement. — Citizens'  Bank 
of  Senath  v.  Douglass,  161  S.  W.  601. 

Where  a  creditor  accepts  a  promise  of  third 
parties  made  to  the  debtor  to  discharge  the  lat- 
ter's  obligation,  the  creditor  is  bound  to  respect 
the  contract  of  suretyship  between  them. — Id. 


Where  third  persons  agreed  with  defendants 
to  pay  their  note  due  a  bank,  and  the  bank  not 
only  accepted  the  promise  of  the  third  persons, 
but  induced  them  to  assume  payment  of  the. 
debt,  granting  an  extension  of  time  without  noti- 
fying defendants,  the  bank  must  be  held  to  have 
elected  to  accept  the  third  persons  as  principals, 
and  can  look  to  defendants  merely  as  sureties. 
-Id. 

Where  defendants,  primarily  liable  on  a  note, 
became  sureties  owing  to  a  subsequent  agree- 
ment by  third  persons  to  pay  it,  their  liability 
was  unaffected  by  the  Negotiable  Instruments 
Law.— Id. 

g  46  (Mo.App.)  The  extension  of  time  of  pay- 
ment of  a  note  by  a  bank,  where  defendants, 
the  makers,  bad  already  agreed  with  others  that 
they  should  discharge  it,  held  not  to  work  an 
estoppel  on  the  bank  to  hold  the  makers;  there 
having  been  no  change  of  position  by  them. — 
Citizens'  Bank  of  Senath  v.  Douglass,  161  S. 
W.  601, 

m.  DISOHABOE  OF  SUBETT. 

S  104  (Mo.App.)  The  extension' of  the  time  of 
payment  of  a  note  due  a  bank  held,  to  relieve 
the  makers  of  liability;  their  liability  having 
become  that  of  sureties  by  reason  of  a  subse- 
quent agreement  with  third  parties  for  the  pay- 
ment of  the  note.— Citizens'  Bank  of  Senath 
V.  Douglass,  161  S.  W.  601. 

8  108  (Mo.App.)  For  an  extension  of  time  of 
payment  to  discharge  a  surety  on  a  note,  such 
extension  must  be  supported  by  a  valid  con- 
sideration and  be  binding  upon  the  creditor,  this 
also  being  the  rule  of  Negotiable  Instruments 
Law.— Citizens'  Bank  of  Senath  t.  Douglass, 
161  a  W.  601. 

rv.  BEBCEDIES  OF   OBEDITOBS. 

S  160  (Tex.Civ.App.)  In  an  action  on  a  bond 
to  indemnify  against  the  default  of  a  con- 
tractor and  to  indemnify  plaintiff,  who  made 
a  deposit  to  assist  the  contractor,  evidence  that 
plaintiff  was  not  an  owner  of  the  house,  but 
merely  advanced  the  money,  was  admissible  to 
establish  plaintifTs  interest. — Fidelity  &  Depos- 
it Co.  V.  Bankers'  Trust  O).,  161  S.  W.  45. 

S  162  (Mo.App.)  Where  defendants,  who  had 
executed  a  note,  but  who  were  liable  only  as 
sureties,  owing  to  a  subsequent  agreement  by 
third  persons  to  pay  it,  claimed  that  they  had 
been  discharged  by  the  principal's  extension  of 
time,  the  question  was  for  the  jury,  where  the 
evidence  was  conflicting. — Citizens  Bank  of 
Senath  v.  Douglass,  161  S.  W.  601. 

i  163  (Tex.Civ.App.)  Where  in  an  action  on 
a  bond,  judgment  was  rendered  against  both  the 
surety  and  contractor  with  execution  first 
against  the  contractor  and  judgment  for  the 
surety  over  against  him,  it  was  immaterial 
whether  the  contractor  was  solvent  as  to  the 
surety's  liability  to  reimburse  plaintiff.— Fideli- 
ty &  Deposit  Co.  v.  Bankers'  Trust  Co.,  161 
8.  W.  45. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  g  193. 

PROBATE. 

See  Wills,  gg  22&-S29. 

PROBATE  COURTS. 

See  Courts,  g  200H- 

PROCESS. 

See  Appeal  and  Error,  S  880;  Attachment;  Cor- 
porations, g  668;  Limitation  of  Actions,  g  119; 
Mandamus;  Searches  and  Seizures;  Seques- 
tration. 
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X.  KATUBE.  IMVANOB.  BBQinSXTES, 
AKD  VAUDITT. 

131  (K.J.)  Under  Ky.  St  |  2524,  and  Civ. 
Code  Prac.  |  39,  declaring  an  action  to  be  begun 
by  sammona,  filing  a  petition,  etc.,  the  summona 
to  be  valid  must  name  the  defendants  to  be  sum- 
moned.—Casey  y.  Newport  Boiling  Mill  Co.,  161 
8.  W.  628. 

n.  aEBVXOE. 

(A)  Peraonal  Berrlee  In  General. 

f  66  (Tei.ClT.App.)  Under  Rev.  Civ.  St  1911, 
art  1869,  referring  to  service  upon  nonresidents, 
held,  that  the  service  of  an  amended  petition  is 
not  authoriied  where  the  notice  does  not  men- 
tion the  amendment— Baker  ▼.  Bahn,  161  S.  W. 
443. 

(B)  Retars  and  Proof  of  Berrlee. 

S  142  (Ky.)  In  a  collateral  attaclc  on  a  judg- 
ment the  sheriff's  return  is,  under  Ky.  St  I 
3760,  conclusive,  unless  attaclced  on  the  ground 
of  fraud  or  mistalce.- S.  B.  Reese  Lumber  Co. 
V.  Licking  Coal  &  Lumber  Co.,  161  S.  W.  1124. 

PROFITS. 

See  Mortgages,  {  199. 

PROMISSORY  NOTES. 

See  Bills  and  Motes. 

PROPERTY. 

See  Logs  and  Logging;    Mines  and  Minerals; 
Partnership,  i  246. 

PROPERTY  TAX. 

See  Taxation,  |  117. 

PROPOSITIONS. 

See  Appeal  and  Error,  §  742. 

PROSTITUTION. 

See  Criminal  Law,  |  371. 

S  I  (Ark.)  The  statute  prohibiting  pandering 
punishes  one  procuring  any  female,  whether  vir- 
tuous or  not,  to  enter  a  place  for  prostitution. 
—Boyle  v.  State,  161  S.  W.  1(>49. 

To  warrant  a  conviction  of  pandering,  the 
proof  must  show  that  men  and  women  resorted 
to  the  house  to  which  prosecutrix  was  brouijht 
for  immoral  purposes,  and  was  a  place  in  which 
prostitution  was  allowed,  and  that  she  was  tak- 
en there  for  that  purpose. — ^Id. 

i  I  (Tez.Cr.App.)  Acts  S2d  Leg.  c  23,  held 
intended  to  cover  all  acts,  conduct  devices,  etc., 
to  induce  any  female  to  submit  her  body  to  oth- 
er men  for  the  purpose  of  prostitution,  whether 
they  succeeded  in  inducing  her  to  do  so  or  not, 
and  that  whether  she  was  virtuous  or  not  prior 
thereto  was  immaterial.— Currington  v.  State, 
161  S.  W.  478. 

!  4  (Ark.)  Evidence  held  to  justify  a  convic- 
tion of  pandering,  minishable  by  the  act  of  1913. 
—Boyle  V.  State,  ftl  S.  W.  1049. 

On  a  trial  for  pandering,  the  testimony  of  wit- 
nesses living  at  the  house  that  up  to  the  time 
prosecutrix  was  taken  to  it  it  was  not  used  as  a 
disorderly  house  held  relevant  to  contradict  tes- 
timony that  the  house  had  been  and  was  then 
used  as  a  disorderly  house. — Id. 

Where  the  state  proved  that  accused  was  en- 
gaged only  in  the  business  of  maintaining  a  dis- 
orderly house,  to  which  prosecutrix  was  brought, 
evidence  that  accused,  at  the  time  of  the  alleg- 
ed offense,  was  engaged  in  the  business  of  secur- 
ing patents  was  admissible. — Id. 

Evidence  of  defendant's  manner  toward  fe- 
males on  the  street  corners  was  admissible  on 
the  issue  whether  he  was  in  the  practice  of 
procuring  females  to  enter  a  disorderly  house. 
— Id. 

1 4  (Tex.Cr.App.)  In  a  prosecution  under 
Acta  32d  Leg.  c  23,  offense  must  be  shown  t>e- 


yond  a  reasonable  dotibt— Cnrrington  t.  State, 
161  8.  W.  47a 

In  a  prosecution  under  Acta  32d  Leg.  c.  23, 
the  burden  of  proof  was  on  the  atate.— Id. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  K  73»-764;   Trial,  U  191. 

PROVOCATION. 

See  Homicide,  S  296. 

PROXIMATE  CAUSE. 

See  Ne^gence,  ||  68,  69. 

PUBLICATION. 

See  Municipal  Corporations,  |  110. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  S|  863,  867; 
Schools  and  School  Dtstricte,  H  97-107; 
States,  f  137. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  H  286-586. 

PUBLIC  LANDS. 

See  Adverse  Possession,  |  73. 

m.  DISPOSAI.  OF  LANDS  OF  THE 
STATES. 

i  176  (Tez.Civ.App.)  Where  the  state  of  Tex- 
as placed  grante  made  by  a  former  sovereign 
on  the  same  footing  as  those  made  by  the  state, 
any  grant  by  the  state  of  a  part  of  lands  em- 
braced in  a  grant  of  a  former  sovereign  was 
void.— Campbell  v.  Gibbs,  161  S.  W.  430. 

PUBLIC  NUISANCE. 

See  Nnisance,  {  72. 

PUBLIC  POLICY. 

See  Cemeteries,  |  3. 

PUBLIC  PURPOSE. 

See  Taxation,  1 38. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districta. 

PUBLIC  SERVICE  COMMISSION. 

See  Electricity,  |  1. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Railroads;  Street 
Railroads;   Telegraphs  and  Telephones. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Cooraes,  1 183. 

PUPILS. 

See  Schools  and  School  Districts,  |  169. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

See  Execution,  {  161. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  §§  736-742;  Trial,  H  130- 
141,  870. 

QUIETING  TITLE 

See  Judgment,  ii  251,  490;  Remainders,  {  17. 
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I.  BIOHT     OF     ACTION     AlfD     DE- 
FENSES. 

{ 19  (Mo.)  Statutes  for  aaieting  title  are 
enabling  acta  and  not  penal  or  reatrictiTe.— 
Armor  v.  Frey,  161  S.  W.  829. 

A  suit  to  quiet  title  brought  under  the  stat- 
ute is  a  proceeding  b^  one  claimant  of  an  in- 
terest in  property  against  another  claimant  ask- 
ing the  court  to  ascertain  and  determine  the 
title,  but  a  recovery  of  the  possession  of  the 
real  estate  is  not  essential;  this  being  so  even 
though  the  amendment  of  1909  was  intended  to 
give  full  afBrmative  relief  in  case  the  suit  was 
changed  from  one  of  quiet  title  to  one  to  quiet 
title  and  ^ve  possession.— Id. 

n.  PROOEEDXNOS  AND  BELIEF. 

g34  (Mo.)  Where,  in  a  suit  to  quiet  title, 
the  petition  did  not  disclose  that  defendant 
claimed  alone  through  a  fatally  defective  tax 
record,  the  suit  will  not  be  dismissed  on  the 
ground  that,  the  tax  deed  being  void,  there  was 
no  cause  of  action. — Davidson  v.  Leclede  Land 
&  Improvement  Co.,  161  S.  W.  686. 

{  39  (Mo.)  A  cross-bill  undertaking  to  state 
a  cause  of  action  to  quiet  title  under  Bev.  St. 
1909,  i  2536,  held  snfficient— Hynda  v.  Hynds, 
161  S.  W.  812. 

S43  (Mo.)  Where,  in  an  action  to  quiet  ti- 
tle, the  petition  alleged  title  generally  in  plain- 
tiff and  asked  that  the  title  of  the  partfes  be 
defined  and  adjudicated,  and  the  answer  was 
a  general  denial  and  special  plea  asserting  title 
and  praying  that  title  be  adjudged  in  defendant, 
tbe  whole  title  was  in  issue.— MahafFey  v.  Leb- 
anon Cemetery  Ass'n,  161  S.  W.  701. 

I  50  (Mo.)  Where  a  party  brings  a  suit  to  es- 
tablish an  equitable  interest  in  land,  he  may  in 
the  same  suit  have  partition,  but  the  rule  is 
otherwise  where  the  plaintiff  counts  solely  on 
his  legal  title.— Armor  v.  Frey,  161  S,  W.  829. 

RAILROADS. 

See  Agriculture,  I  8;  Appeal  and  Error,  M  882, 
1048,  1050,  1060,  1064;  Commerce;  Consti- 
tntional  Law,  {  116;  Eminent  Domain;  Jus- 
tices of  the  Peace,  {{  91,  100;  Limitation  of 
Actions,  {  66;  Master  and  Servant;  Pleading, 
H  237,  369;  Statutes,  g  263;  Street  Rail- 
roads: Trial,  tl  84,  191,  194,  234,  242,  250, 
252,  296. 

V.  BIOHT  or  WAT  AND  OTHEB  IN- 

TEBEST8  IN  Z^ND. 

1 72  (Ky.)  A  railway  company  which  accept- 
ed a  right  of  way  deed  containing  covenants  to 
maintain  a  sufficient  right  of  way  fence  could 
not  exempt  itself  from  such  obligation  by  con- 
veying the  property  to  another  company. — 
Louisville  By.  Co.  v.  Wiggington,  161  S.  W. 
209. 

{76  nfo.)  When  a  railroad  company  is  per- 
mitted by  a  municipality  to  use  a  public  street, 
tbe  extent  of  its  right  in  the  street  is  measured 
by  the  permission,  together  with  such  ordinanc- 
es as  define  and  regulate  its  use. — Lueders  v.  St. 
Louis  &  S.  F.  B.  Co..  161  S.  W.  1169. 

VI.  CONSTBUOTION.    ItAINTENANCE, 

AND  EQUIPMENT. 

»99  (Tenn.)  Acts  1907,  c.  149,  i  25,  empow- 
ering a  city  to  require,  by  ordinance,  a  rail- 
road company  to  build  and  maintain  bridges 
over  its  tracks  at  street  crossings,  is  within  the 
police  power. — City  of  Chattanooga  v.  Southern 
By^  Co.,  161  S.  W.  1000. 

Under  the  common  law  a  cit/  could  require  a 
railroad  to  constmct  and  maintain  at  its  ex- 
pense a  proper  bridge  at  a  street  crossing  over 
its  tracks.— Id. 

§  108  (Mo.App.)  Under  Rev.  St  1909,  §3150, 
a  railroad  company  held  not  liable  because 
ditch  through  roadbed  overflowed   tbe  land  on 


the  north  aide  of  tbe  right  of  way,  wtiere  the 
lateral  ditch  on  the  south  side  of  the  roadbed 
was  proper  and  properly  constructed. — Poncot 
V.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  161  S.  W. 
1190. 

{113  (Ky.)  That  tbe  L.  &  I.  Ry.  Co.  had  tbe 
same  generu  offices  and  was  under  the  same 
control  as  the  L.  Ry.  Co.  would  not  make  tbe 
one  liable  for  the  wrong  of  tbe  other. — Louis- 
ville Ry.  Co.  V.  Wigginton,  161  S.  W.  209. 

A  former  owner  of  a  railroad  right  of  way 
would  not  be  responsible  for  injury  to  adja- 
cent land  in  grading  the  right  of  way  by  its 
grantee  by  dumping  earth  on  such  land;  the 
grantee,  who  committed  the  wrong,  only  being 
responsible   therefor. — Id. 

i  1 14  (Ky.)  ComtiUint  held  not  to  allege  that 
defendant  railroad  company  wrongfully  throw- 
ing dirt  on  plaintilTs  land  cast  more  water  up- 
on plaintiffs  land  than  the  natural  flow.— 
Louisville  Ry.  Co.  v.  Wigginton,  161  S.  W. 
209. 

X.   OPEBATION. 

(B)   Statutory,      StUBlcipml,      »md      Oflletal 
RevBlatloaa. 

S  236  (Mo.)  A  mnnicipality  granting  to  a  raU- 
road  company  the  right  to  lay  its  tracks  in  a 
public  street,  may  afterwards  pass  a  speed  ordi- 
nance and  make  other  regulations  as  to  the  use. 
—Lueders  v.  St  Louis  £  S.  F.  R.  Co.,  161  S. 
W.  1159. 

(  255  (Ark.)  An  indictment  for  violating  Acts 
1907,  p.  863,  H  1,  2,  requiring  railroad  compa- 
nies at  junctions  where  trains  connect  to  have 
a  crier  on  duty,  held  defective  for  not  alleging 
that  the  station  was  a  junction  where  trains 
connect— State  v.  Chicago,  B.  I.  &  P.  By.  Co., 
161  S.  W.  1066. 

(D)  lajnrlea   to   Ucenseea   or  TrCBprnssera 
1b  Oea«r«l. 

{27S  (Kt.)  a  railroad  held  bound  to  give 
warning  of  tbe  approach  of  a  train,  in  antici- 
pation of  the  presence  of  persons  working  on 
the  track.— Cincinnati,  N.  O.  &  T.  P.  By.  Co. 
V.  Winningham's  Adm'r,  161  8.  W.  606. 

If  a  railroad  company  was  charged  with  no- 
tice that  a  coal  tipple  was  being  constructed  at 
a  certain  point  near  the  track,  so  that  it  was 
bound  to  anticipate  the  presence  of  workmen 
on  the  track,  it  was  not  excused  for  failure  to 
give  warning  of  a  train's  approach  because  the 
engineer  did  not  in  fact  know  tbe  tipple  was 
being  constructed.— Id. 

§  282  (Ky.)  If  a  railroad  company  was  bound 
to  warn  of  the  approach  of  a  train  to  a  point 
at  which  a  coal  tipple  was  being  constructed 
over  the  track,  one  engaged  in  tbe  work  could 
assume  that  a  warning  would  be  given,  and 
was  not  conclusively  negligint  in  not  looking 
in  crossing  the  track  in  his  work.— Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  V.  Winningham's  Adm'r, 
161  S.  W.  606. 

In  an  action  for  tbe  death  of  one  engaged  In 
constructing  a  coal  tipple  near  a  railroad  track 
by  being  struck  by  a  train  whether  decedent 
was  guilty  of  contributory  negligence  in  not 
looking  on  crossing  the  track  in  his  work  keM 
a  jury  question.— Id. 

Where  all  of  tbe  facts  were  admitted,  the 
question  of  whether  a  railroad  company  was 
bound  to  give  warning  on  approaching  a  point 
where  a  coal  tipple  was  being  constructed  over 
tbe  track  was  one  for  the  court — Id. 

(F)  Aeeldeata    at    CrosainKa* 

{304  (Mo.App.)  While  under  Laws  1911,  p. 
153,  the  obstruction  of  a  road  crossing  for 
longer  than  five  minutes  is  negligence  per  se, 
the  statute  allows  trainmen  a  reasonable  exer- 
cise of  tbe  obstruction  privilege,  but  does  not 
affect  tbe  common-law  duty  of  train  operatives 
to  exercise  reasonable  care  at  crossings. — Fife 
v.  Chicago  &  A.  R.  Co..  161  S.  W.  300. 

Operatives  of  a  freight  train  held  not  negli- 
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gent  in  closinje  the  train  at  a  crossing  prior  to 
the  passing  of  a  passenger  train  on  an  adjoin- 
ing track,  by  reason  of  which  plaintiff's  horse 
was  killed  after  passing  on  the  crossing  and 
being  unable  to  proceed.— Id. 

{307  (Tez.GiT.App.)  Where  an  ordinarily 
prudent  person  would  have  maintained  a  flag- 
man or  watchman  at  the  railroad  crossing 
where  an  injury  occurred,  a  failure  to  keep 
such  flagman  or  watchman  was  negligence.— 
Tezna  Midland  R.  B.  t.  Wiggins,  161  S.  W. 
446. 

{310  (Mo.App.)  The  degree  of  care  required 
of  railroads  at  public  crossings  depends  on  the 
circumstances  oC  each  particular  case,  and  that 
a  statute  prescribes  one  precaution  will  not 
relieve  the  railroad  company  from  adopting 
others  dictated  by  common  prudence. — Fife  ▼. 
Chicago  &  A.  R.  Co.,  161  S.  W.  300. 

{316  (Mo.App.)  It  is  not  negligence  to  run 
passenger  trains  at  a  high  rate  of  speed  over 
road  crossings  in  the  country. — Fife  t.  Chicago 
&  A.  a.  Co.,  161  S.  W.  SCO. 
'  {327  (Aik.)  Traveler  struck  by  a  train  which 
he  could  have  seen  except  for  a  failure  to  look 
held  negligent,  even  conceding  that  he  had  a 
right  to  pay  greater  attention  to  a  freight  train 
on  another  track.— St.  Louis,  I.  M.  &  S.  R.  Ca 
V.  Roddy,  161  8.  W.  156. 

{ 327  (Tez.ClT.App.)  Persons  about  to  cross 
a  railroad  track  must  look  and  listen  for  ap- 
proaching trains,  and  a  failure  to  do  so  bars 
recovery.— Texas  Midland  R.  R.  v.  Wiggins, 
161  S.  W.  445. 

{  330  (Ark.)  Failure  of  train  approaching 
crossing  to  give  signals  and  warning  h^d  to  be 
considered  on  the  question  of  contributory  neg- 
ligence only  when  there  are  circumstances  ex- 
cusing a  traveler  from  performing  the  duty  to 
look  and  listen.— St  Louis,  I.  M.  &  S.  R.  Co. 
V.  Roddy,  161  8.  W.  156. 

{330  (Mo.App.)  While  a  traveler  approach- 
ing a  railroad  crossing  in  a  city  may  assume 
thait  a  train  will  not  cross  at  an  unlawful 
speed,  he  must  nevertheless  use  his  senses  for 
his  own  protection,  and  be'  careful  until  out 
of  danger.— Coby  v.  Quincy,  O.  &  K.  C.  R.  Co., 
161  S.  W.  290. 

{  333  (Mo.App.)  Where  plaintiff  and  the  driv- 
er of  an  automobile,  when  they  were  only  60 
or  70  feet  from  a  railroad  crossing,  saw  and 
heard  a  freight  train  about  400  feet  away, 
which  was  obviously  running  at  an  excessive 
speed,  bvt  did  not  check  the  speed  of  the  au- 
tomobile, and  attempted  to  cross  ahead  of  the 
train,  they  were  guilty  of  negligence. — Coby  v. 
Quincy,  O.  &  K.  C.  R.  Co.,  161  S.  W.  290. 

{337  (E^.)  In  an  action  for  killing  a  team 
at  a  crossing,  it  was  not  error  to  refuse  to 
charge  that  defendant  would  not  be  liable  if 
the  proximate  cause  was  the  breaking  of  the 
lock  chain  on  the  wagon,  where  the  evidence 
showed  that,'  though  the  chain  broke,  the  driver 
had  the  team  under  control  before  he  attempt- 
ed to  cross.— Louisville,  H.  &  St.  L.  Ry.  Co.  v. 
Wilsons  Ex'x,  161  S.  W.  513. 

S  338  (Ark.)  In  action  for  death  in  crossing 
accident  prior  to  taking  effect  of  Acts  1911,  p. 
275,  instruction  making  defendant  liable,  not- 
withstanding contributory  negligence,  if  its  em- 
ployes discovered  plaintiffs  peril,  or  by  ordi- 
nary care  could  have  discovered  it  in  time  to 
have  avoided  injuring  him  held  erroneous. — St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Roddy,  161  S.  W. 
156. 

{338  (Mo.App.)  To  make  the  last  dear 
chance  doctrine  applicable  to  injuries  at  a  rail- 
road crossing,  the  traveler's  peril  must  be  ap- 
parent to  the  trainmen. — Coby  v.  Quincy,  O.  & 
K.  0.  R.  Co.,  161  S.  W.  290. 

{348  (Mo.App.)  Evidence,  in  an  action  for 
injuries  in  a  collision  between  an  automobile 
in  which  plaintiff  was  riding  and  a  freight 
train,  held  to  show  that  the  train  was  within 
sight   and   hearing   when   the   automobile    ap- 


proached the  crossing  and  attempted  to  cross. 
—Coby  v.  Quincy,  O.  &  K.  C.  R.  Co.,  161  S. 

Evidence  held  not  to  show  that  plaintiff's  peril 
was  known  and  apparent  to  the  engineer  in  time 
to  stop  BO  as  to  avoid  the  collision. — Id. 

{348  (Tex.Civ.App.)  Evidence  held  sufficient 
to  support  a  judgment  for  nlaintiff. — Interna- 
tional &  G.  N.  Ry.  Co.  T.  Walker,  161  S.  W. 
961. 

{ 350  (Ark.)  Elvidence  held  to  make  a  ques- 
tion for  the  jury  as  to  whether  engineer  of  train 
who  saw  a  person  on  track  should  have  slack- 
ened the  speed  of  the  train  or  given  warning  of 
its  approach.— St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Roddy,  161  S.  W.  156. 

{  350  (Ky.)  In  view  of  the  evidence  as  to  ob- 
structions at  a  crossing,  court  held  to  have 
properly  permitted  the  jury  to  determine  wheth- 
er the  statutory  crossing  signals  were  sufficient 
or  whether  the  company  should  have  used  other 
reasonably  effective  means.— Southern  Ry.  Co. 
in  Kentucky  v.  Thacker's  Adm'x,  161  S.  W. 
236. 

{  350  (Ky.)  Evidence  held  sufficient  to  take  to 
the  jury  the  question  of  defendant's  negUgence 
in  failing  to  give  the  alarm  for  the  crossing.— 
Louisville,  H.  &  St  L.  Ry.  Co.  t.  Wilson's 
Ex'x,  161  8.  W.  513. 

{  350  (Tex.Civ.App.)  The  question  whether 
plaintiff  looked  and  listened  is  one  for  the  jury, 
whenever  the  evidence  is  conflicting. — Texas 
Midland  R.  R.  ▼.  Wiggins,  161  8.  W.  445. 

The  question  of  the  railroad  company's  neg- 
ligence in  failing  to  keep  a  watchman  at  the 
crossing  held  for  the  jury. — Id. 

{350  (Tex.Cir.App.)  Failure  of  one  to  stop, 
look,  and  listen  before  going  upon  a  crossing 
will  not  render  him  guilty  of  negligence  as  a 
matter  of  law.— International  &  G.  N.  Ry.  Co.  v. 
Walker,  161  8.  W.  961. 

{351  (Ark.)  Where  there  were  no  circum- 
stances justifying  deceased's  total  failure  to 
look,  instructions  as  to  duty  to  ring  bell  or 
sound  whistle  held  erroneous  because  the  jury 
might  have  ^understood  that  they  could  consider 
this  on  the  question  of  contributory  negligence.— 
St  Louis,  I.  M.  &  S.  R.  Co.  v.  Roddy,  161  & 
W.  156. 

In  action  for  death  in  crossing  accident  in- 
struction ^B  to  obstruction  of  crossing  by 
freight  train  held  erroneous  because  the  jury 
might  have  understood  that  a  partial  obstruc- 
tion of  the  crossing  rendered  the  company  lia- 
ble, whereas  such  obstruction  was  not  the  prox- 
imate cause  of  the  injury. — Id. 

{351  (Tex.Civ.App.)  Instructicm  to  find  rail- 
road company  not  liable  if  the  engineer  was  not 
negligent  held  properly  refused  where  there  was 
evidence  that  driver's  view  of  crossing  was  ob- 
structed by  the  company's  cars  on  a  siding.— 
Texas  Midland  R.  R.  v.  Nelson,  161  S.  W.  1088. 

(O)   Injnrles     to    Peraona    on    or    near 
TrmclM. 

{ 356  (Mo.App.)  Railroad  company,  permit- 
ting public  to  use  its  property  for  travd  or 
recreation,  with  knowledge  thereof,  held  bound 
to  exercise  reasonable  care  to  avoid  injuring 
such  users. — Featherstone  v.  Kansas  City  Ter- 
minal Ry.  Co.,  161  S.  W.  284. 

i  358  (Mo.App.)  Child  playing  npon  side 
track  held  not  to  lose  status  of  licensee  by  go- 
ing under  a  car  to  procure  coal  for  a  woman 
picking  up  coal. — Featherstone  v.  BCansas  City 
Terminal  Ry.  Co.,  161  S.  W.  284. 

Railroad  company  held  to  owe  to  children  ac- 
customed to  play  on  side  track  the  dn^  of 
warning  them  before  backing  other  cars  uere- 
on.— Id. 

{  359  (Mo.App.)  Where  a  child  is  a  trespass- 
er on  railroad  property,  and  is  injured  in  a 
place  where  the  company  has  no  reason  to  an- 
ticipate its  presence,  the  company  is  not  liable. 
—Featherstone  v.  Kansas  City  Terminal  By. 
Co.,  161  S.  W.  284. 
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'  {  384  (Tex.GlT.App.)  A  railroad  company  vas 
bound  to  operate  ita  train  so  as  not  to  iiit«r- 
.fere  with  plaintiff's  enjoyment  of  his  premises 
near  the  right  of  way  by  casting  missiles  from 
the  train  and  injuring  plaintiff. — Trinity  &  B. 
V.  By.  Co.  V.  Blackshear,  161  S.  W.  395. 

{381  (Mo.)  A  person  walking  along  a  rail- 
road track  in  a  public  street  along  which  the 
tracks  extended  was  bound,  after  he  saw  a 
train  approaching,  to  use  the  care  that  an 
ordinarily  prudent  person  would  have,  under 
the  circumstances,  used  to  get  off  the  track.— 
Lueders  y.  St  Louis  &  8.  F.  B.  Co.,  161  8. 
W.  11S9. 

§  383  (Ky.)  The  doctrine  of  "stop,  look^  and 
listen"  on  approaching  and  crossing^a  railroad 
track  has  not  been  adopted  in  Kentucky. — 
Cincinnati,  N.  O.  &  T.  P.  Ky.  Co.  v.  Winning- 
ham's  Adm'r,  161  S.  W.  506. 

$385  (Mo.)  A  traveler  in  a  public  street 
«IoDg  which  a  railroad  extended  had  the  right 
to  rely  upon  the  observance  by  the  railroad  of 
an  ordinance  limiting  its  speed  to  five  miles  per 
honr.— Lueders  v.  St  Louis  ft  S.  F.  R.  Co.,  161 
S.  W.  1159. 

1398  (Ter.Civ.App.)  The  res  ipsa  loquitur 
doctrine  will  raise  a  presumption  of  negligence 
by  defendant  railroad  company,  where  plaintiff 
while  plowing  in  his  field  about  50  feet  from 
the  track  was  struck  by  a  spike  "picked  up" 
by   a  passing  freight   train   and   thrown   with 

r\t  force  into  plaintiff's  field.— Trinity  &  B. 
Ry.  Co.  V.  Blackshear,  161  S.  W.  395. 
§  398  (Mo.)  Evidence,  in  an  action  for  the 
death  of  plaintiff's  intestate  run  over  by  a 
train  in  a  public  street  along  which  tracks  ex- 
tended, held  to  justify  a  finding  that  the  speed 
of  the  train  was  excessive  in  view  of  an  ordi- 
nance limiting  the  speed  to  five  miles  per  hour, 
and  that  the  excessive  speed  was  the  proximate 
cause  of  the  accident. — Lueders  v.  St.  Louis  & 
S.  F.  R.  Co.,  161  S.  W.  1159. 

{400  (Mo.)  The  question  whether  plaintiff's 
intestate,  after  he  saw  the  train,  used  reasonable 
efforts  to  get  off  the  track,  was  properly  sub- 
mitted to  Sie  jury. — Lueders  v.  St.  Louis  &  S. 
F.  R.  Co.,  161  S.  W.  1159. 

(H)  Imjifrles  to  Aatmala  on  or  near  Trmaks. 

{407  (Mo.App.)  Engineer  of  train  standing 
near  overhead  crossing  while  waiting  for  clear 
track  held  not  negligent  in  blowing  tne  custom- 
ary blasts  of  the  whistle  as  a  signal  to  the 
rear  brakeman  who  had  gone  back  to  warn 
other  trains,  though  the  horse  of  a  person 
waiting  for  the  train  to  move  before  crossing 
the  bridge  was  thereby  frightened.— Pontius  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  161  S.  W.  292. 

{411  (Mo.App.)  Under  Rev.  St  1909,  {{ 
3145,  3146,  statutory  remedy  for  failure  to 
fence  railroad  held  not  available,  where  horse 
went  on  track  and  fell  into  trestle  bridge  with- 
out being  injured,  frightened,  or  run  by  a  lo- 
comotive or  train. — McClaskey  v.  Quincy,  O. 
ft  K.  C.  B.  Co.,  161  S.  W.  277. 

Under  Rev.  St.  1909,  {{  3145,  3146,  owner 
of  horse  which  went  on  railroad  track  because 
of  absence  of  fence  and  cattle  guards,  though  not 
injured,  frightened,  or  run  by  a  locomotive  or 
train,  held  entitled  to  recover  for  injuries 
caused  by  falling  into  a  bridge;  the  statutory 
remedies  not  being  exclusive. — Id. 

Under  Rev.  St  1909,  {  3145,  proprietor  of 
railroad  crossed  by  private  road  held  to  owe  to 
the  owner  of  a  horse  living  at  some  distance 
the  duty  of  providing  a  lawful  barrier  to  pre- 
vent the  horse  straying  from  a  public  road  to 
the  railroad  by  the  way  of  the  private  road. 
—Id. 

{411  (Tex.Civ.App.)  Railroad  company  held 
not  bound  to  maintain  a  fence  extending  from 
its  track  to  the  right  of  way  fence  after  mov- 
ing the  rifbt  of  way  fence  closer  to  the  track, 
and  not  liable  to  the  owner  of  a  cow  which 


escaped  from  its  paBtote '  through  such  fence 
and  fell  into  a  hole.— Missouri,  K.  ft  T.  By. 
Co.  of  Texas  v.  Meyer,  161  S.  W.  12. 

Bailroad  company,  which  made  excavation  on 
its  right  of  way  into  which  surface  water  flow- 
ed and  washed  a  deep  hole,  hdd  not  bound  to 
guard  such  hole  to  prevent  penons  or  animals 
falling  therein.— Id. 

8  414  (Tex.Civ.App.)  Bailroad  company  held 
under  no  duty  to  keep  a  deep  hole  on  its  right  * 
of  way  inclosed  to  prevent  live  stock  falling 
therein,  and  not  liable  for  the  death  of  a  cow 
.which  fell  therein  after  it  had  moved  its  right 
of  way  fence  so  as  not  to  inclose  such  hole. — 
Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  v.  Meyer, 
161  S.  if.  12. 

{415  (McApp.)  Where  an  animal  killed  was 
on  a  public  railroad  crossing,  the  statutory 
duty  to  ring  the  bell  of  an  approaching  engine 
was '  mandatory,  regardless  whether  the  train- 
men saw  or  could  have  seen  the  animal,  while 
if  the  animal  was  not  at  a  public  crossing  the 
liability  for  killing  it  rested  on  the  common-law 
duty  of  the  company  to  avoid  injury,  if  rea- 
sonably possible  after  discovering  the  danger. — 
Martin  v.  Butler  County  R.  Co.,  161  S.  W. 
681. 

{419  (Mo.App.)  Where  the  engineer  or  fiire- 
man  saw  or  could  have  seen  an  animal  on  the 
track  or  coming  onto  it  in  time  to  have  avoid- 
ed killing  the  animal  by  either  scaring  it  from 
the  track  by  an  alarm,  or  by  stopping  the  train, 
the  railroad  company  was  liable  for  killing  it. — 
Martin  v.  Butler  County  R.  Co.,  161  S.  W.  681. 

{  425  (Tex.Civ.App.)  The  negligence  of  a  rail- 
road company  in  obstructing  a  private  crossing 
does  not  render  it  liable  for  the  death  of  a 
horse  without  any  showing  connecting  the  negli- 
gence with  the  death.— San  Antonio  &  A.  P. 
Ry.  Co.  V.  Schendel,  161  S.  W.  376. 

{439  (McApp.)  Plaintiff's  right  to  recover 
for  injuries  to  a  horse  under  an  allegation  that 
railroad  company  failed  to  maintain  a  law- 
ful fence  held  not  affected  by  the  inclusion  of 
another  allegation   of   negligence   of    the    com- 

Sany's  servants  not  sustained  by  the  evidence. — 
IcClaskey  v.  Quincy,  O.  &  K.  C.  R.  Co.,  161 
S.  W.  277. 

{441  (Mo.App.)  In  an  action  for  negligently 
blowing  locomotive  whistle,  frightening  norse, 
burden  of  pleading  and  proving  a  negligent 
breach  of  duty  held  to  be  with  plaintiff  to  the 
end  of  the  case.— Pontius  ▼.  Chicago,  R.  I.  ft 
P.  Ry.  Co.,  161  S.  W.  292. 

§  443  (Tex.Civ.App.)  Elvidence  held  to  sustain 
a  finding  that  the  horse  killed  entered  on  the 
track  at  a  point  where  railroad  employes  put- 
ting in  a  new  crossing  negligently  left  an  open- 
ing in  the  fence.— Texas  &  N.  O.  R.  Co.  v. 
Cunniff,  161  S.  W.  396. 

{  446  (Ky.)  In  an  action  for  value  of  a  horse 
struck  by  a  train,  a  peremptory  instruction  for 
defendant  held  properly  refused,  though  those 
in  charge  of  the  train  testified  that  they  used 
(!are  to  avoid  the  accident;  the  burden  placed 
upon  defendant  by  Ky.  St  {  809,  to  disprove 
negligence  not  being  overcome. — Chesapeake  & 
O.  Ry.  Co.  v.  Burton,  161  S.  W.  1116. 

{ 447  (Mo.App.)  An  instruction,  in  an  action 
against  a  railroad  company  for  the  killing  of  an 
animal,  held  defective  for  failing  to  state  what 
facts,  if  found,  constituted  actionable  negli- 
gence.- Martin  v.  Butler  County  R.  Co.,  161  8. 
W.  631. 

(I)  rires. 

{  481  (Tex.Civ.App.)  In  an  action  for  burning 
plaintiff's  goods,  where  its  witnesses  testified 
that  the  engines  were  equipped  with  the  best 
spark  arresters,  plaintiff  can  show  that  the  en- 
gines threw  sparks  and  started  fires.— St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Benjamin, 
161  S.  W.  379. 
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RAPE 

See  Criminal  Law,  j  1186;  Evidence,  |  116; 
Indictment  and  Information,  {  125. 

X.  OFFENSES   AKD   KESFOKSIBIXJTr 
THEKEFOB. 

1 14  (Ark.)  Failure  to  resist  or  make  out- 
cry because  of  fear  fteM  not  to  preTent  crime 
'  constituting  rape,  and  instruction  requiring 
prosecutrix  to  use  only  sucti  means  to  prevent 
accused  accomplishing  his  purpose  as  was  con- 
sistent with  her  safety  was  proper.— Threet  ▼. 
Sute.  161  S.  W.  139. 

H.   PROSEOimONAlfDPinaSHMENT. 
(C)  Trial  msd   ReTl«w. 

1 59  (Ark.)  Where  prosecutrix  made  no  dis- 
closure for  al>out  60  days,  and,  in  the  mean- 
time, voluntarily  had  sexual  intercourse  with 
accused  and  others,  refusal  of  instructions  that 
this  might  be  considered  in  determining  wheth- 
er the  act  charged  was  against  her  will  held  er- 
ror.—Threet  v.  State,  161  S.  W.  189. 

m.  OIVIXi  XJABII.ITT. 

'  f66  (Mo.App.)  Where  the  petition  stated  a 
cause  of  action  for  damages  for  an  assault  with 
intent  to  rape,  and  the  evidence  merely  tended 
to  establish  a  simple  assault,  the  variance  was 
immaterial.— Marts  v.  PoweU,  161  S.  W.  871. 

RATE. 

See  Electricity,  §  1;  Ferries,  |  31;  Interest,  i 
81;   Telegraphs  and  Telephones,  g  26. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer; 
Partition;  Quieting  Title;  Trespass  to  Try 
Title. 

REASONABLE  DOUBT. 

See  Criminal  Law,  i  789. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  H  676,  678. 


See  Ball. 


RECOGNIZANCES. 
RECORDS. 


See  Adverse  Possession,  {  79;  Appeal  and  Er- 
ror, §{  173,  499-714,  760,  901,  1133;  Certi- 
orari, S  64;  Chattel  Mortgages,  J  204;  Crim- 
inal Law,  tS  1081,  1086-1124;   Deeds,  |  69. 

REDIRECT  EXAMINATION. 

See  Witnesses,  |  286. 

REFERENCE 

X.  NATVRE,   OROUMUS,    AMD    ORDEB 
OF  REFERENCE. 

J  B  (Ky.)  An  account  was  peculiarly  one  for 
reference  to  a  commissioner  where  there  were 
4.^3  issues  of  fact  involving  charges  for  serv- 
ices and  countercharges. — Garvey  v.  Garvey,  161 
S.  W.  526. 

REFORMATION  OF  INSTRUMENTS. 

I.    RIGHT  OF  ACTION  AND  DEFENSES. 

I  19  (Mo.)  The  mistake  which  constitutes  a 
ground  for  the  reformation  of  an  instrument 
must  ,be  mutual,  and,  where  the  parties  agree 
to  accomplish  a  particular  object  by  an  in- 
strument to  be  executed,  and  the  instrument 
does  not  do  so,  a  court  of  equity  may  reform 
the  instrument— Wolz  v.  Venard,  161  S.  W. 
700. 

Where  the  parties  to  a  deed  of  trust  admitted 


that  by  inadvertence  there  was  a  misdescription 
in  the  real  estate  intended  to  be  convey^  by 
the  grantors  and  received  by  the  bendciary, 
there  was  a  mutual  mistake  of  the  parties  jus- 
tifying reformation. — Id. 

g  23  (Ark.)  Where  defendants  purchased 
land  from  a  railroad  company  and  relied  upon 
the  railroad  company's  agent  to  insert  tlie  de- 
scription in  their  application  for  the  purchase, 
defendants  are  not  estopped  from  securing  a 
reformation  of  their  deed  because  they  did  not 
examine  the  description  and  ascertain  that  it 
failed  to  include  the  land  they  sought  to  buy.— 
St  Louis,  I.  M.  &  S.  Ry.  CJo.  t.  McConnell,  161 
S.  W.  496. 

1 25  (Ark.)  Where  defendants  purcliased  land 
from  plaintiff  and  went  into  possession,  erecting 
structures  thereon,  they  wlU  not  be  denied  a 
reformation  of  their  deed  to  include  the  land 
purchased,  on  the  ground  that  the  parties  can- 
not be  placed  in  statu  quo.— St  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  McConneU,  161  S.  W.  496. 

H.  PROCEEDINGS   AND  REUEF. 

f  36  (Mo.)  A  petition  for  the  reformation  of 
an  instrument  on  the  ground  of  mutual  mistake 
need  only  set  forth  the  substantive  facts  nec- 
essarily showing  mutuality  of  mistake.— W<ds 
V.  Venard,  161S.  W.  760. 

A  petition  for  the  reformation  of  a  deed  of 
trust  by  correcting  the  misdescription  of  land, 
which  alleges  that  the  grantor  agreed  to  con- 
vey by  deed  of  trust  two  tracts,  that  pursu- 
ant to  the  agreement  a  deed  was  executed, 
wherein  the  land  was  misdescribed,  because  the 
draftsman  Inserted  the  wrong  description, 
states,  when  liberally  construed,  as  required  by 
Rev.  St  1909.  g  iSl,  a  cause  of  action  based 
on  mutual  mistake.— Id. 

g  45  (Ark.)  Before  a  written  instrument  will 
be  reformed  for  mutual  mistake,  the  evidence  of 
the  mistake  must  be  clear  and  convincing. — St 
Louis.  I.  M.  &  S.  Ry.  Co.  v.  McConnell,  161  S. 
W.  496. 

Where  defendants  filed  a  cross-complaint  seek- 
ing a  reformation  of  their  deed,  evidence  held 
sufficient  to  support  a  decree  of  reformation. 

REFRESHING  MEMORY. 

See  Witnesses,  g  257. 

REHEARING. 

See  Appeal  and  Error,  g  835;  New  TriaL 

REINSTATEMENT. 

See  Insurance,  g  761. 

RELEASE. 

See  Payment 

X.  REQUISITES  AND  VAUDITT. 

g  17  (Ark.)  One  who  signed  a  release  of  a 
claim  for  personal  injuries,  in  reliance  on  false 
statements  by  the  agent  of  the  wrongdoer,  with- 
out reading  the  release,  was  not  bound  there- 
by.—St  Louis,  I.  M.  &  S.  Ry.  (3o.  v.  Reilly,  161 
S.  W.  1002. 

g  17  (Tex.Civ.App.)  Where  the  release  of  a 
claim  for  a  personal  injury  was  obtained  on  the 
representation  that  only  a  railroad  company  was 
released,  a  telegraph  company  could  not  rely  on 
the  release  which  in  fact  discharged  all  com- 
panies because  of  the  failure  of  the  person  in- 
jured and  her  husband  to  read  the  release  before 
signing. — Western  Union  Telegraph  Co.  v. 
Walck,  161  S.  W.  902. 

m.  PLEADING,  EVIDENCE,  TRIAIh 
AND  REVIEW. 

g  57  (Ark.)  Evidence,  in  a  passenger's  action 
against  a  railroad  company  for  personal  in- 
juries, held  to  sustain  a  finding  that  plaintiff's 
signature  to  a  release  of  her  claim  avidnst  de- 
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fendant  was  obtained  by  fraud.— St.  Louis,  I. 
M.  &  S.  By.  Co.  V.  Reilly,  161  S.  W.  1052. 

IS8  (Tez.CiT.App.)  Evidence  held  to  require 
BUDmission  of  the  issue  whether  a  release  in- 
cluding the  company  was  procured  by  fraud. — 
Western  Union  Telegraph  Co.  t.  Walck,  161 
S.  W.  902. 

RELEVANCY. 

See  Evidence,  i§  106-117. 

RELIGIOUS  SOCIETIES. 

See  Constitutional  Law,  §  205;  Escrows,  |  8. 

g2  (Ky.)  Ky.  St.  {  319,  prohibiting  any 
church  or  society  of  Christians  from  taking 
more  than  50  acres  of  land,  applies  to  all  re- 
ligious organizations  of  whatever  faith,  and  not 
to  societies  of  Christians  only,  and  hence  is  not 
discriminatory  against  Christians. — Compt(»>  t. 
Moore,  161  S.  W.  640. 

REMAINDERS. 

See  Husband  and  Wife,  I  16;    Life  Estates; 

Wills,  H  229,  634. 

I  16  (Ky.)  In  a  proceeding  to  sell  real  prop- 
erty for  reinvestment,  under  Civ.  Code  Prac.  I 
491,  contingent  remaindermen  held  bound  by 
the  proceedings  by  representation,  and  were  not 
necessary  parties. — GotE  v.  Renidc,  161  S.  W. 
983. 

Where  contingent  remaindermen  are  necessary 
parties  to  a  proceeding  to  sell  land  for  rein- 
vestment and  join  as  plaintiffs,  it  is  not  neces- 
sary to  make  them  defendants. — Id. 

Under  Civ.  Code  Prac.  §8  643-547,  the  court 
properly  permitted  the  taking  of  proof  by  afB- 
aavit  in  a  proceeding  to  sell  property  devised 
for  life,  sahject  to  contingent  remainders  for  re- 
investment for  the  benefit  of  all  parties  in  in- 
terest, who  were  plaintiSs  in  the  proceeding. — 
Id. 

S  17  (Mo.)  The  statute  of  limitations  does  not 
mn  against  remaindermen  who  take  after  a  life 
tenant  until  the  determination  of  the  life  es- 
tate.—Armor  V.  Frey,  161  S.  W.  829. 

In  view  of  the  analogy  between  suits  to  quiet 
title  and  those  for  partition  under  Rev.  St. 
1909,  §S  2572,  2575,  the  failure  of  a  remainder- 
man, entitled  to  take  after  the  determination  of 
a  life  estate,  to  institute  a  suit  to  quiet  title 
before  the  termination  of  the  preceding  estate, 
will  not  start  the  running  of  limitations  against 
him,  though  the  life  tenant  asserted  be  owned 
the  tee. — Id. 

REMOVAL  OF  CAUSES. 

See  Venue,  ff  36-72. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Ejectment,  I  136;  Landlord  and  Tenant,  §S 
209-246;  Limitation  of  Actions,  §  28;  Mort- 
gages, {  199. 

REPAIRS. 

See  Landlord  and  Tenant,  §{  125,  150. 

REPEAL. 

See  Statutes,  f  169. 

REPLEVIN. 

See  Carriers,  {  57;  Partnership,  {  218;  Trial, 
S  252. 

I.  RIGHT  OF  ACTION  AITD  DEFENSES. 

8  8  (Ark.)  Where  the  automobile  which  plain- 
tiff won  in  a  contest  for  newspaper  subscrip- 


tions was  not  delivered  to  him,  he  could  not 
maintain  replevin ;  but,  where  it  was  delivered 
with  the  consent  of  the  ^arty  selling  it  to  the 
newspaper  and  participating  in  the  scheme,  he 
could  recover.— Jones  v.  Burks,  161  S.  W.  177. 
§  8  (Tei.Civ.App.)  In  an  action  by  two  per- 
sons to  recover  mules,  or  their  value,  which 
were  claimed  to  have  been  converted  by  defend- 
ant, the  question  whether  plaintiffs  were  part- 
ners and  whether  one  plaintiff  had  paid  the  oth- 
er for  his  interest  therein  was  immaterial.— 
Goody  V.  Shawyer,  161  S.  W.  935. 

REPORT. 

See  Highways,  i  41. 

REPUTATION. 

See  Negligence,  |  124. 

REQUESTS. 

See  Trial,  H  255-267. 

RESALL 

See  Sales,  H  334,  335. 

RESCISSION. 

See  Exchange  of  Property,  §  8. 

RES  GEST/E. 

See  Criminal  Law,  §  364;   Evidence,  g$  122- 
126. 

RESIDENCE. 

See  Constitutional  Law,  {  205;   Gaming,  i  72. 

RES  IPSA  LOQUITUR. 

See  Carriers,  fS  316,  320;  Railroads,  f  396. 

RESTRAINT  OF  TRADE. 

See  Contracts,  |  117;   Monopolies,  i  12. 

RESULTING  TRUSTS. 

See  Trusts,  i  81. 

RETURN. 

See  Process,  S  142. 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Criminal  Law,  {  1186. 

REVERSIONS. 

See  Landlord  and  Tenant,  {{  55,  61. 

REVIEW. 

See   Appeal  and   Error;    Certiorari;'   Criminal 
Law,  II  1017-1186;  Taxation,  g  463. 

REVIVAL. 

See  Judgment,  |  866. 

REVOCATION. 

See  Arbitration  and  Award. 

RIGHT  OF  WAY. 

See  Railroads,  ||  72,  76,  113,  236. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  {  38. 
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RISK,  ASSUMPTION  OF. 

See  Carriers,  |  298;    Master  and  Servant,  11 
203-226,  296. 

ROADS. 

See  Highways;  Municipal  CorporationB,  11  648, 
663,  766-821. 

ROBBERY. 

See  Indictment  and  Information,  |  171. 

f  17  (Tez.Cr.App.)  It  is  not  necessary  that 
the  indictment  allege  the  denomination  and 
kind  of  money  stolen. — Bracher  t.  State,  161 
S.  W.  124. 

{20  (Tex.Cr.App.)  Where  an  indictment  al- 
leged that  C.  was  robbed  of  $10,  proof  that  he 
was  robbed  of  S14  was  not  a  yanance. — Bracher 
T.  State,  161  8.  W.  124. 

i  24  (Mo.)  Evidence  held  to  sustain  a  convic- 
tion for  robbery.— State  v.  Sydnor,  161  S.  W. 
692. 

{ 24  (Tez.Gr.App.)  Evidence  held  to  justify  a 
conviction,  notwithstanding  defendant's  evi- 
dence of  alibi.— Bracher  v.  State,  161  S.  W.  124. 

S27  (Mo.)  Robbery  in  the  first  degree  in- 
cludes all  the  elements  of  larceny,  with  the 
added  acts  of  violence  and  putting  in  fear,  so 
that,  in  the  absence  of  proof  of  violence  and 
putting  in  fear,  accused  is  entitled  to  the  8ul>- 
mission  of  the.  offense  of  larceny. — State  v. 
Weinhardt,  161  S.  W.  1151. 

In  a  prosecution  for  robbery,  defendant's  evi- 
dence held  to  require  a  cliarge  on  the  offense 
of  petit  larceny. — Id. 

128  (Tex.Cr.App.)  A  verdict  finding  accused 
guili7  as  charged,  and  assessing  his  punishment 
at  the  lowest  term  of  imprisonment,  is  safS- 
cient  under  an  indictment  charging  robbery  by 
exhibiting  deadly  weapons,  which  would  have 
authorized  the  imposition  of  the  death  penalty.— 
Dosh  V.  State,  161  S.  W.  979.  . 

{30  (Tex.Cr.App.)  To  authorize  the  jury  to 
assess  the  death  penalty  for  robbery,  the  indict- 
ment must  allege  that  the  robbery  was  commit- 
ted by  exhibiting  firearms  or  deadly  weapons.— 
Dosh  V.  State,  161  S.  W.  979. 

RULES. 

See  Colleges  and  Universities,  {  9. 

RULES  OF  COURT. 

•  See  Conrta,  {{  78,  85. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  {{  101-129. 

SALES. 

See  Alteration  of  Instruments,  J  4;  Appeal  and 
Error,  §  1066 :  Carriers,  {  57;  Chattel  Mort- 

fages,  j{  220-222,  22.');  Corporations,  {{  116, 
21;  Execution,  §{  272  275;  Husband  and 
Wife,  {267;  Logs  and  Logging,  {  3;  Lotter- 
ies, §  12;  Remainders,  {  16;  Vendor  and  Pur- 
chaser. 

I.   BEQUISITES  Aim  VAUDITT  OF 
CONTRACT. 

{  23  (Ark.)  Where  a  written  contract  was  bnt 
an  order  for  goods,  it  was  subject  to  cancella- 
tion before  acceptance  by  the  seller,  though  it 
expressly  provided  to  the  contrary.— Outcault 
Advertising  Co.  v.  Young  Hardware  Co.,  161 
S.  W.  142. 

§  36  (Tex.Civ.App.)  The  rule  that  when  a 
mistake  is  not  mutual  courts  will  not  relieve  the 
party  making  it,  does  not  apply  where  the  par- 
ty accepting  an  offer  knows  of  the  mistake  and 
seeks  to  take  advantage  of  it— Barteldes  Seed 
Co.  V.  Bennett-Sims  Mill  &  Elevator  Co.,  161 
S.  W.  399. 

.    Where  by  a  clerical  error  the  price  nt  which 
defendants  offered  to  sell  seed  was  a  dollar  per 


hundredweight  too  low,  and  plaintiffs  accepted 
the  offer  knowing  that  it  must  have  been  a  mis- 
take, plaintiff  could  not  recover  for  defendants' 
failure  to  perform.— Id. 

1 53  (Ark.)  Whether  an  order  for  goods  ob- 
tained by  a  traveling  salesman  was  accepted  by 
the  seller  before  cancellation  by  the  bnyer  held 
for  the  jury.— Outcault  Advertising  Co.  t. 
Young  Hardware  Co.,  161  S.  W.  142. 

n.  OONSTHUCTTOH   OF  CONTKACT. 

{  79  (Tez.Civ^pp.)  Where  a  defendant  orders 
ed  one  car  of  crates  complete  6^  1  o.  b.  Mag- 
nolia, the  expression  merely  indicated  that  the 
Srice  was  to  be  6%  cents,  including  freight  to 
[agnolia,  and  not  that  the  goods  were  to  be 
delivered  at  that  place.— Burton  &  Beard  v. 
Nacogdoches  Crate  &  Lumber  Co.,  161  S.  W. 
25. 

{82  (Tez.CJiv.App.)  Where  goods  are  ordered 
delivered  to  a  third  person  and  charged  to  de- 
fendant, the  purchase  price  cannot  be  collected 
until  delivery.— Burton  &  Beard  v.  Nacogdoches 
Crate  &  Lumber  Co.,  161  S.  W.  25. 

IV.  PERFOBMANOE    OF    OOHTBAOT. 

(C)  DellverT-    and    Acceptance    of    Gooda. 

{161  (Tex.Civ.App.)  Where  defendanta  order- 
ed a  car  of  cratee  to  be  shipped  to  third  per- 
sons, the  sellers,  by  delivering  the  shipment  to 
the  carrier  in  the  time  stimulated,  comply  with 
the  contract  and  are  Aititled  to  recover  the 
purchase  price,  even  though  the  shipment  is  so 
delayed  that  the  consignees  refuse  to  receive  it 
—Burton  &  Beard  v.  Nacogdoches  Crate  & 
Lumber  Co.,  161  S.  W.  25. 

{  176  (Ark.)  Where  defendant  ordered  a  car 
load  of  cooperage  by  sample  and,  with  knowl- 
edge of  defects  in  quality,  paid  a  part  of  the 
price  and  promised  to  pay  the  balance  to  se- 
cure an  extension  of  time  of  payment,  he  waived 
right  to  object  because  of  such  defects. — Men- 
asha  Wooden  Ware  Co.  v.  Hudgins  Produce  Co., 
161  S.  W.  198. 

{  177  (Tex.Civ.App.)  Under  contract  for  sale 
of  lumber  at  a  specified  price  per  thousand  feet 
buyer  could  accept  so  much  only  as  complied 
with  the  contract,  and  seller  could  demand  that 
it  do  so,  and  that  part  of  that  tendered  did  not 
comply  with  the  contract  did  not  jostify  an  en- 
tire refusal  to  accept— Bland  &  Fisher  Lumber 
Co.  v.  Scanlan,  161  S.  W.  401. 

{  178  (Tex.Civ.App.)  Use  of  small  quantity  <^ 
lumber  by  purchaser,  who  bad  refused  to  accept 
it,  by  mistake,  held  not  necessarily  an  accept- 
ance of  the  lumber. — Continental  Lumber  &  Tie 
Co.  V.  Miller,  161  S.  W.  927. 

{181  (Ark.)  Evidence  held  to  show  that  an 
automobile  had  been  delivered  to  plaintiff  in 
pursuance  of  the  contract  of  sale  between  the 
seller  and  a  newspaper  company  offering  it  as 
a  prise.— Jones  t.  Barks,  161  S.  W.  177. 

VI.  IVABKAXTIEa. 

{ 279  (Mo.App.)  There  is  no  difference  be- 
tween a  warranty  that  a  jack  is  a  "good  breed- 
er" and  a  warranty  that  he  is  a  "great  breeder," 
except  possibly  in  degree ;  if  there  is  any  differ- 
ence, a  great  breeder  would  be  a  more  than  oi^ 
dinarily  good  breeder.— Perry  v.  Van  Matre,  161 
S.  W.  643. 

{  284  (Mo.App.)  Where  an  animal,  warranted 
to  be  of  sound  and  healthy  condition,  has  with- 
in it,  on  the  date  of  the  sale,  the  seeds  of  dis- 
ease, from  which  a  condition  of  unfitness  devel- 
ops, there  is  a  breach  of  the  warrant?. — ^Perry 

V.  Van  Matre,  161  S.  W.  643. 

Vn.   BEMEBIES  OF  BEIXEB. 

(D)  Reaale. 

S  334  (Mo.App.)  Defendants,  to  whom  tmion 
sets  had  been  shipped,  with  draft  attached -to 
bill  of  lading,  having  requested  a  reduction  of 
10  per  cent,  held  bound  to  ascertain  from  the 
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bank  plaintiffs'  action  in  that  regard,  and,  hav- 
ing failed  to  do  so,  plaintiffs'  sale  of  the  sets 
for  defendants'  account  within  a  reasonable 
time  after  plaintiffs'  refusal  was  valid. — Leesley 
Bros.  T.  A..BehoTi  Fruit  Co.,  161  S.  W.  861. 

1 335  (Mo.App.)  Where  the  court  was  justified 
in  finding  that  onion  sets,  on  being  refused,  were 
resold  by  the  seller  at  a  fair  price,  the  buyer 
could  not  object  that,  because  part  of  the  sets 
were  sold  to  plaintiff's  agent,  the  sale  was  no 
criterion  for  determining  defendant's  liability. 
—Leesley  Bros.  r.  A.  Bebori  Fruit  Co.,  161  S. 
W.  861. 

(Bi)  Aetlonii  for  Prlee  or  Valnc. 

1 347  (Ark.)  If  the  purchaser  was  induced  by 
false  and  fraudulent  statements  by  the  seller 
to  purchase  a  jack  and  execute  his  note  there- 
for, and  the  purchaser  was  injured  by  such 
false  representations  in  that  the  jack  did  not 
breed,  the  seller  could  not  recover  the  price. — 
Warden  t.  Middleton,  161  S.  W.  151. 

S  359  (Ark.)  Evidence  in  an  action  on  a  note 
for  the  price  of  a  jack  purchased  from  plain- 
tiff held  not  to  show  that  defendant's  wife,  who 
signed  the  note,  was  interested  in  the  purchase 
of  the  animal.— Warden  v.  Middleton,  161  S.  W. 
161. 

(F)  AetloBs  tor  Damasea. 

1388  (Ark.)  On  an  issue  of  false  representa- 
tions in  the  making  of  a  contract  of  sale,  the 
court  properly  charged  that  if  plaintiff's  agent 
obtained  the  contract  by  material  false  repre- 
sentations defendant  wonld  avoid  the  contract 
— Outcault  Advertising  Go.  v.  Young  Hardware 
Co.,  161  S.  W.  142. 

VllX.  BEMEDIE8  OF  BUYEB. 

(A)  Recovery   of  Price. 

$391  (Ark.)  Where  the  purchaser  of  a  jack, 
upon  discovering  the  falsi^  of  representations 
as  to  it,  offered  to  return  it  and  rescind  the 
contract,  he  could  sue  the  seller  for  all  damages 
sustained  by  such  fraudulent  misrepresenta- 
tions.—Warden  y.  Middleton,  161  S.  W.  161. 

(D)  Actions  and  Connterclalais  for  Breach 
of  Warranty* 

1425  (Mo.App.)  On  a  breach  of  warranty  of 
sale,  the  buyer  may  keep  the  chattel  and  sue 
for  the  difference  between  the  chattel  as  war- 
ranted and  its  actual  value,  or  he  may  return 
the  chattel  and  sue  for  the  full  amount  paid  on 
the  price.— ETcelsior  Stove  Mfg.  Co.  v.  Million, 
161  S.  W.  298. 

$428  (Mo.App.)  Where  a  buyer  did  not  elect 
to  rescind  on  acquiring  knowledge  of  a  breach 
of  warranty,  he  became  liable  for  the  contract 
price,  and  could  set  up  his  damages  for  breach 
of  warranty  by  way  of  counterclaim. — Excelsior 
Stove  Mfg.  Co.  ▼.  Million,  161  S.  W.  298. 

$441  (Mo.App.)  Evidence,  in  an  action  for 
the  price  of  a  jack,  wherein  the  defense  was 
breach  of  a  warranty  that  the  animal  was 
sound  and  a  good  breeder,  held  to  sustain  a 
finding  that  the  animal,  on  the  date  of  sale,  was 
diseased,  and  thereby  rendered  unfit  for  breed- 
ing purposes.— Perry  t.  Van  Matre,  161  S.  W. 

S  446  (Mo.App.)  Instmcttons  on  warranty,  in 
an  action  for  the  price  of  a  jack,  held  not  er- 
roneous, though  they  failed  to  assume  eviden- 
tiary facts  which  were  pleaded  in  the  answer, 
and  were  in  issue;  the  evidence  thereon  being 
in  conflict— Perry  ▼.  Van  Matre,  161  S,  W. 
64S. 

Where  defendant  testified  that  plaintiff  repre- 
sented the  jack  as  a  great  breeder,  it  was  not 
error  to  use  the  term  "great  breeder"  in  an  in- 
struction on  the  warranty,  though  the  warranty 
as  pleaded  in  the  answer  was  that  the  jack  was 
a  "food  breeder  and  a  sure  foal-getter." — Id. 

Where  the  warranty  set  up  in  the  answer  was 


double,  that  the  animal  was  sound  and  a  good 
breeder,  and  plaintiff  secured  an  instruction 
predicated  upon  only  one-half  of  such  warranty, 
an  instruction  given  for  defendant,  and  covering 
the  entire  warranty,  was  not  erroneous  as  con- 
flicting with  plaintiff's  instruction. — Id. 

Where  the  warranty  set  up  in  the  answer 
was  double,  an  instruction  which,  thouj^b  pur- 
porting to  cover  the  case  and  directing  a  find- 
ing, covered  only  one-half  of  such  warranty  was 
erroneous. — Id. 

An  instruction  to  find  for  defendant  if  plain- 
tiff warranted  the  animal  to  be  sound  and  a 
good  breeder,  and  he  was  not  such,  was  not  er- 
roneous for  failure  to  fix  any  time  at  or  within 
which  the  warranty  must  be  found  to  be  opera- 
tive.—Id. 

SATISFACTION. 

See  Payment;    Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  Universities;  Elections,  $S  60, 
66;   Statutes,  $  141. 

n.  FXTBUO  SOHOOLa 

(O)  GoTcmmeat,   Oflleera,   and   District 
Heetlnsa. 

$  56  (Ark.)  It  is  only  when  the  board  of  school 
directors  convene  and  act  together  as  a  board 
that  they  bind  the  district  by  their  acts.— 
School  Dlst.  No.  66  ▼.  Jackson,  161  S.  W.  153. 

(B)  District    Debt,    Seoarltlea,   and    Taxa- 
tion. 

$  97  (Ky.)  The  board  of  education  in  cities  of 
the  first  class  has  no  authority  to  issue  school 
bonds  or  levy  a  tax  for  school  purposes;  such 
power  vesting  exclusively  in  the  general  council. 
— Stuessy  v.  City  of  LouisviUe,  161  S.  W.  564. 

An  election  to  authorize  a  school  bond  issue 
by  the  city  of  Louisville  under  Act  March  15, 
1912  (Laws  1912,  c.  90),  was  not  invalid  be- 
cause 10  days'  notice  of  the  election  required 
by  an  ordinance  adopted  to  carr^  the  act  into 
effect  was  not  given;  the  ordinance  having 
been  published  nearhr  three  months  before  the 
election  was  held. — Id. 

Where  a  statute  authorizing  an  election  for 
the  issuance  of  school  bonds  did  not  provide  for 
notice,  and  such  notice  as  was  provided  by  or- 
dinance was  not  given,  the  size  of  the  vote  cast 
could  be  considered  in  determining  whether  the 
notice  actually  given  was  sufficient. — Id. 

$  103  (Tex.Civ.App.)  Acts  31st  Leg.  c.  12,  f  1 
amending  Acts  29th  Leg.  c.  124,  g  58,  relative 
to  notice  of  election  to  vote  on  school  taxes  to 
supplement  state  school  fund,  held  neither 
strictly  nor  substantially  complied  with  by  post- 
ing two  notices  within  the  district  and  one  no- 
tice outside  tlie  district — Cochran  v.  Kennon, 
161  S.  W.  67. 

Where  one  of  the  notices  of  an  election  to 
vote  on  a  school  district  tax  required  by  Acts 
31st  Leg.  c.  12,  $  1,  amending  Acts  29th  Leg. 
c.  124,  S  58,  was  posted  outside  the  district, 
subsequent  annexation  of  territory,  including 
the  place  where  it  was  posted,  to  such  district, 
held  not  to  render  the  notice  sufficient — Id. 

S  107  (Tex.Civ.App.)  Under  Acts  31st  Leg:  c. 
12,  $  1,  amending  Acts  29th  Leg.  a  124,  $  68, 
the  validity  of  an  election  to  vote  on  a  school 
tax  to  supplement  the  state  school  fund  may  be 
attacked  for  failure  to  give  the  statutory  notice 
in  a  suit  to  enjoin  the  collection  of  the  tax. — 
Cochran  v.  Kennon,  161  8.  W.  67. 

In  suit  to  enjoin  collection  of  school  tax  for 
failure  to  ^ve  notice  of  election,  as  required  by 
Acts  31st  Leg.  c.  12,  $  1,  amending  AcU  29th 
Leg.  c.  124,  $  68,  bnrden  held  on  defendants  to 
show  that  all  or  a  substantial  majority  of  the 
qualified  voters  had  actual  knowledge  of  the 
election. — Id. 
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(Q)   Teachers. 

§  135  (Ark.)  Knowledge  and  conduct  of  school 
directors  who  'had  employed  plaintiff  to  teach 
under  an  invalid  contract  held  a  ratification  of 
the  contract.— School  Diat  No.  66  t.  Jackson, 
161  S.  W.  153. 

(H)  Pnplla,    and    Coadnot    and    DlaeipUne 
of  Belioola. 

i  169  (Ky.)  Except  aa  to  the  parental  right 
of  control,  the  power  of  school  authoritieB  over 
pupils  extends  to  all  acts  detrimental  to  the 
best  interest  of  the  school,  whether  committed 
in  school  hours  or  after  the  pupil's  return  home^ 
— Gott  y.  Berea  College.  161  8.  W.  204. 

SEARCHES  AND  SEIZURES. 

1 2  (Ark.)  Kirby'a  Dig.  {  1742  (Rev.  St  1837, 
c.  44,  div.  6,  art.  8,  |  9).  requiring  a  sheriff  on 
notice  of  violations  of  the  gaming  law  to  give 
notice  to  a  judicial  officer,  oeld  not  to  violate 
Const.  1874,  art.  2,  !  16,  providing  that  no 
search  warrant  shall  issne  except  on  probable 
cause  supported  by  oath  or  affirmation. — State 
▼.  WUUams,  161  S.  W.  169. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  f§  400,  403. 

SEDUCTION. 

H.  OBIMINAX.  BESFOXSIBIIJTT. 

§44  (Mo.)  Evidence  that,  during  the  period 
fixed  by  prosecutrix  as  the  period  during  which 
accused  kept  company  with  her,  he  kept  com- 
pany with  other  girls  was  properly  limited  to 
the  particular  dates  fixed  by  prosecutrix  as  the 
dates  accused  was  in  her  company. — State  v. 
Bmton,  161  S.  W.  751. 

1 46  (Mo.)  Where  prosecutrix  testified  to  an 
engagement  in  May,  1910,  a  letter  written  by 
accused  to  her  in  July  following,  wherein  he 
asked  her  if  she  would  marry,  did  not  corrobo- 
rate promise  of  marriage,  as  required  by  Rev. 
St  1909,  {  5235.— State  v.  Bruton,  161  S.  W. 
751. 

The  evidence  to  be  corroborative  within  Rev. 
St.  1909,  S  5235,  must  be  evidence  of  material 
circumstances  corroborative  of  the  testimony  of 
the  prosecuting  witness  aa  to  the  promise  of 
marriage. — Id. 

$46  (Tex.Cr.App.)  There  must  be  some  fact, 
independent  of  the  testimony  of  the  prosecu- 
trix, tending  to  connect  accused  with  the  of- 
fense, to  justify  a  conviction. — James  v.  State, 
161  S.  W.  472. 

Letters  purporting  to  have  been  signed  by  ac- 
cused did  not  corroborate  the  testimony  of  prose- 
cutrix, where  there  was  no  testimony  except 
hers  to  show  that  they  came  from  accused. — Id. 

S50  (Tei.Or.App.)  An  instruction  as  to  cor- 
roboration held  erroneous,  and  that  the  court 
should  have  charged  that  the  jury  must  find 
prosecutrix's  testimony  to  be  true,  and  also 
that  there  was  evidence,  independent  of  her  testi- 
mony, tending  to  connect  accused  with  the  crime. 
—James  v.  State,  161  8.  W.  472. 

Court  held  to  have  erred  in  giving  and  refus- 
ing instructions  because  the  jury  were  not  point- 
edly told  that  letters  claimed  to  have  been  writ- 
ten by  accused  could  not  be  considered  as  cor- 
roborative evidence,  unless  there  was  evidence, 
other  than  hers,  tending  to  show  that  he  wrote 
them. — Id. 

SEIZURE. 

See  Searches  and  Seizures. 

SELF-DEFENSE. 

See  Homicide,  $$  188,  300;  Mayhem,  8S  2,  6. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  i  413. 


SENTENCE. 

See  Criminal  Lew,  H  892,  1206. 

SEPARATE  ESTATE 

See  Husband  and  Wife,  f  138. 

SEQUESTRATION. 

S20  (Tex.Civ.App.)  In  trespass  to  try  title, 
where  plaintiffs  after  sequestration  obtained 
possession  by  filing  a  replevin  bond  held  that 
on  judgment  for  defendant  they  were  liable  for 
unlawfully  cutting  and  removing  timber  belong- 
ing to  the  defendants.— Adams  t.  BnrrelL  161 
8.  W.  51. 

SERVICE. 

See  Process,  H  66,  142. 

SERVICES. 

See  Work  and  Labor. 

SET-OFF  AND  COUNTERCLAIM. 

See  Action,  i  25;  Executors  and  Administra- 
tors, I  434;  Fraud,  i  49;  Jnatices  of  the 
Peace,  SI  46,  174:  Landlord  and  Tenant,  i 
223;  Pleading,  U  228,  855;  Sales,  i  428. 

I.  MATintE  AITD   0B01THD8  OF 
REMEDY. 

f  3  (Tex.ClT.App.)  Rev.  Civ.  St  1911,  art 
1326,  relating  to  counterclaims,  was  enacted 
to  avoid  a  multiplicity  of  suits  and  should  be 
liberally  construed. — KeeTes  v.  White,  161  S. 
W.  43. 

H.   BUBJEOT-MATTEX. 

i  28  (Tex.Civ.App.)  Under  Rev.  Civ.  St  1911. 
arts.  1325,  1329,  prescribing  the  claims  which 
may  be  set  off,  held  that,  in  an  action  on  a 
note  by  his  former  partner,  the  defendant  might 
set  ofic  a  debt  due  from  the  plaintiff. — Reeves 
V.  White,  161  S.  W.  43. 

§33  Crex.Civ.App.)  Where  plaintiff  was  in- 
dividually indebted  to  defendant  upon  a  claim 
not  founded  upon  a  tort  or  breach  of  cove- 
nant, defendant  might  set  off  such  debt  against 
his  individual  debt  to  the  plaintiff,  founded  on 
a  note,  and  it  was  immaterial  that  defendant's 
demand  arose  out  of  former  partnership  trans- 
actions.- Reeves  v.  White,  161  S.  W.  ^. 

1 44  (Tex.Clv.App.)  The  rule  that  set-offs  or 
counterclaims  must  be  due  in  the  same  right 
and  that  a  separate  debt  cannot  be  set  off  by 
a  joint  debt  does  not  prevent  the  setting  off 
of  a  separate  individual  debt  from  one  of  two 
partners  to  the  other.- Beeves  ▼.  White,  161  S. 
W.  43. 

SETTLEMENT. 

See  Arbitration  and  Award;  Payment;  Release. 

SEWERS. 

See  Eminent  Domain,  {  2. 

SHERIFFS  AND  CONSTABLES. 

See  Officers,  i  110. 

in.   POWEKS,  DUTIES,  AlfD  UABIU- 
TIES. 

1 153  (Ark.)  Under  Kirby's  Dig.  |  1742  (Rev. 
St  1837,  c.  44,  div.  6,  art  3,  f  9),  k«M,  that 
in  each  case  it  was  for  the  jury  in  a  prosecu- 
tion of  the  sheriff  for  nonfeasance  to  determine 
whether  the  sheriff  had  such  knowledge  or  prob- 
able cause  to  give  notice. — State  v.  Williams, 
161  S.  W.  159. 

Although  Kirby's  Dig.  f  1742  (Rev.  St  1837. 
c.  44_,  div.  6,  art.  3,  |  9)  requiring  the  sheriff 
to  give  notice  to  certain  judicial  officers  of 
violations  of  tho  samin^  law,  does  not  say  how 
such  notice  slmll  be  given,  a  proper  practice 
requires  it  to  be  in  writing.— la 
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SIDEWALKS. 

See  Municipal  Corporatioiu,  |i  663,  768,  772, 
794-816. 

SIGNALS. 

See  Master  and  Servant,  f  103. 

SIGNATURES. 

See  Appeal  and  Eiror,  f  361;  Deeds,  |  81;  Mu- 
nicipal Corporations,  §§  292,  325. 

SLANDER. 

See  Libel  and  Slander. 

SLAUGHTER  HOUSES. 

See  Municipal  C!orporationa,  H  Sdl,  611. 

SNOW. 

See  Municipal  Corporations,  |  772. 

SODOMY. 

15  (Mo.)  Hev.  St.  1909.  i  4726,  punishing 
every  person  committing  the  crime  against  na- 
ture with  the  sexual  organs  or  with  the  mouth 
enlarges  the  common-law  offense,  and  the  acts 
by  which  the  crime  is  committed  must  be  desig- 
nated at  least  in  a  general  way.— State  v.  Well- 
man,  161  S.  W.  7*. 

An  information  alleging  that  accused  com- 
mitted the  crime  against  nature  by  haying  sex- 
ual intercourse  with  prosecutrix  with  his  mootn 
does  not  charge  the  crime  as  defined  by  Rev.  St. 
1909,  f  4726,  notwithstanding  the  statute  of 
jeofaila  (section  5115).— Id. 

SPECIAL  LAWS. 

See  Statutes,  f  79. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  fS  724,  782. 

SPECIFIC  PERFORMANCE 

H.  OONTBACTS  EKTFOROEABIf. 

{ 42  (Mo.)  Acts  claimed  to  have  been  done  in 
part  performance  of  an  oral  contract  to  convey 
must  be  referable  only  to  the  contract,  and  not 
«xplainable  on  any  other  theory  than  that  they 
were  done  in  part  performance  of  the  contract. 
— Hersman  v.  Hersman,  161  S.  W.  800. 

fSI  (Mo.)  To  authorize  a  decree  of  specific 
performance  of  an  oral  contract  to  convey, 
where  there  has  been  part  performance,  the 
consideration  of  the  contract  must  have  been 
fair.— Hersman  v.  Hersman,  161  S.  W.  800. 

I  80  (Mo.)  A  contract  between  distributees  to 
meet  and  divide  the  property,  and,  if  they  fail- 
ed to  agree,  to  select  arbitrators  to  appraise 
each  acre  held  not  a  proper  subject  for  specific 
performance.- Ferrell  v.  Ferrell,  161  S.  W.  719. 

An  agreement  to  name  arbitrators  cannot  be 
specifically  enforced. — ^Id. 

rv.  PKOOEEDINOS  AlTD  REUEF. 

{114  (Tez.Civ.App.)  A  petition  held  to  allege 
such  performance  on  the  part  of  the  vendor  as 
entitles  him  to  specific  performance,  even  if  the 
contract  was  not  in  writing. — Fahey  v.  Bene- 
detti,  161  S.  W.  896. 

{  121  (Mo.)  In  an  action  for  the  specific  per- 
formance of  an  alleged  ojnX  contract,  evidence 
held  to  sustain  a  finding  of  the  making  of  the 
contract  and  of  performance  of  the  considera- 
tion.—Merrill  V.  Thompson,  161  S.  W.  674. 

1121  (Mo.)  To  authorize  a  decree  compelling 
specific  performance  of  an  oral  contract  to  con- 
vey, upon  proof  of  part  performance,  the  con- 
tract to  convey  must  be  shown  by  evidence  so 


clear  and  convincing  as  to  leave  no  reasonable 
doubt  of  its  existence  and  terms. — Hersman  v. 
Hersman,  161  S.  W.  800. 

Evidence,  in  a  suit  for  specific  performance  of 
an  oral  contract  to  convey,  held  not  to  show  that 
defendant  promised  to  convey  to  plaintiff  in  con- 
sideration of  services  to  be  rendered  by  her  to 
her  and  defendant's  parents. — Id. 

STARE  DECISIS. 

See  Courts,  |§  89,  00. 

STATEMENT. 

See  Appeal  and  Error,  i  1133;  Criminal  Xaw. 
!S  1090,  1097-1102 ;   Witnesses,  {{  379^10. 

STATES. 

See  (Constitutional  Law,  }  129;  Licenses,  {  6; 
Municipal  Corporations,  {|  64-73;  Physi- 
cians and  Surgeons,  |  11;  Public  Lands,  | 
176. 

n.  OOVEBmiENT  AMD  OFFXOEBS. 

{68  (Tex.Cr.App.)  In  a  popular  sense  a 
"state  officer"  is  one  whose  jurisdiction  Is  co- 
extensive with  the  state,  while  in  a  more  en- 
larged sense  a  "state  officer"  is  one  who  re- 
ceives bis  authority  under  the  laws  of  the  state. 
—Ex  parte  Preston,  161  S.  W.  116. 

IV.  FISOAX.    MANAOZanSKT,    PTOUO 

DEBT,  Aini  SEonitrnES. 

{  137  (Tenn.)  The  officers  of  the  state  upon 
whom  is  imposed  the  duty  of  disbursing  the 
public  funds  can  question  the  validity  of  an 
appropriation  made  by  the  Legislature.— State 

V.  WooUen,  161  S.  W.  1006. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  ENAOTMEKT,   REQUISITEB,  AKD 
VALIDITT  nr  aENEBAL. 

{  5  (Tenn.)  Under  Const  art.  3,  {  9,  author- 
izing an  extraordinarv  session  by  proclamation 
for  stated  purposes,  the  Ctovernor  conld  qualify 
the  general  subject  "appropriations"  by  "nec- 
essary to  maintain  the  state's  institutions." — 
SUte  V.  Woollen,  161  S.  W.  1006. 

An  appropriation  of  $25,000  to  the  National 
Conservation  Exposition  Company,  made  by  the 
Legislature  in  extraordinary  session  called  to 
make  appropriations  for  state  Institutions,  held 
not  embraced  within  the  call  of  the  Qovemor, 
and  void  under  Clonst.  art  3,  (  9,  prohibiting  an 
extraordinary  session  from  entering  on  any  busi- 
ness except  that  embraced  within  the  call.— Id. 

XL  OENEBAI.  AND  SFEGIAI.  OB  LO- 
OAI.   rAWS. 

{  79  CK.J.)  Act  1910,  c.  81,  {  7,  exempting  non- 
residents from  registration  of  motor  vehicles, 
payment  of  the  license  tax,  etc.,  where  they 
nave  alreadv  complied  with  similar  laws  of  their 
own  state,  does  not  discriminate  against  the  citi- 
zens of  the  state  within  state  Const.  {  60.— City 
of  Newport  t.  Merkel  Bros.  (3o.,  161  S.  W.  549. 

IV.  AMENDMENT.  REVISION.  AND 
CODIFICATION. 

{  f4l  (Ky.)  Under  Const  (  61,  forbidding  the 
amendment  of  an  act  without  re-enactment  and 
publication  at  length,  and  Act  March  10,  1906 
(Laws  1906,  c.  29),  entitled  an  act  to  amend  vSt. 
1903,  §  4425,  relating  to  the  examinations  and 
certificates  of  teachers,  held,  that  the  amenda- 
tory act  was  not  an  addition  thereto,  not  having 
republished  any  of  the  former  section,  but  was  a 
substitute  for  it,  so  that  the  former  section  was 
no  longer  in  force.— Flynn  v.  Barnes,  161  S.  W. 
523. 
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▼.  BEFEAI..    SUSPEKBION,    EXPXBA- 
TIOK.  AKD  BXrVTVAI.. 

^  159  (Ey.)  A  Btatate  will  not  be  constnted 
u  repealing  a  prior  statute  by  implication  nn- 
leas  80  clearly  repugnant  thereto  as  to  admit  of 
no  other  reasonable  construction. — City  of  Hen- 
detBon  T.  Connell,  161  S.  W.  1121. 

vz.  GoirsTBiTonoir  aiid  opera. 

TION. 
(A)  General   Rales   of   Conatrnatlon. 

If  174,  175  (Mo.)  All  laws  must  receive  a  ra- 
tional and  not  an  arbitrary  construction.— State 
ex  rel.  Spriggs  t.  Robinson,  161  S.  W.  1169. 

I  188  (Mo.)  Even  in  construing  statutes,  the 
plural  is  generally  included  in  the  singular  num- 
ber, and  the  masculine  gender  is  construed  to 
include  the  feminine.— Garrett  t.  Wiltse,  161  S. 
W.  694. 

I  194  (Mo.)  Where  a  law  designates  aeveisal 
matters  to  be  governed  by  its  provisions,  and 
by  general  language  includes  other  acts  not  spe- 
cmcally  named,  it  must  be  construed  to  apply 
only  to  things  of  the  same  general  nature  as 
those  set  out. — State  ex  rel.  Spriggs  v.  Robin- 
son. 161  S.  W.  1169. 

§220  (Ky.)  Where  the  Legislature  has  long 
acquiesced  in  the  construction  of  a  statute,  and 
has  framed  its  legislative  policy  in  accordance 


therewith,  snch  construction  will  be  followed.— 
Cave  HiU  Cemetery  Co.  v.  Gosnell,  161  S.  W. 
980. 

i  221  (Tex.Civ.App.)  It  will  be  presumed  tiiat 
the  Legislature  knew  when  it  enacted  the  Em- 
ployers' Liability  Act,  that  contributory  negli- 
gence would  bar  a  recovery  by  employ^. — St. 
Louis,  B.  &  M.  By.  Co.  ▼.  Vernon,  161  S. 
W.  84. 

1 230  (Mo.)  In  the  interpretation  of  amended 
statutes,  the  state  of  the  old  law,  the  mischiefs 
arising  thereunder,  and  the  remedies  provided 
therefor  in  the  new  law,  are  to  be  considered. — 
Armor  ▼.  Lewis,  161  S.  W.  251. 

(B)  Partlenlar   Clamea  of    Btatntea. 

{241  ^Mo.)  Where  the  penalty  is  onerooa,  do 
one  can  be  held  to  have  violated  the  provision* 
of  a  penal  statute  unless  his  acts  come  within 
both  the  letter  and  the  spirit  of  the  law.— State 
ex  reL  Spriggs  v.  Robinson,  161  S.  W.  1109. 

(O)  Time  of  TalctnK  BCeet. 

i  253  (Ark.)  Acts  lOU,   p.   276,   relattve  to 

liability  of  railroad  companies  for  failure  to 
keep  a  lookout,  though  approved  May  26,  1911. 
held  not  in  force  until  90  days  after  adjourn- 
ment of  the  legislature,  June  2.  1911.  and  not 
applicable  to  an  accident  on  May  29,  1911.— 
St.  Louis,  I.  M.  &  S.  B.  Co.  t.  Boddy,  161 
S.  W.  156. 


TTNITED  STATES. 

CONSTITUTION. 

Amend.  14   789 

Art  1,110 1000 

STATUTES  AT  LABOB. 

1908,  April  22,  ch.  149,  35 

Stot.  66  2^,  246 

564,  557,  1129 
1908,  April  22,  ch.  149, 1 1, 

35  Stat.  65 1186 

1008,  April  22,  ch.  149  (§  9 

added  by  Act  1910,  April 
6.  ch.  148,  S  2,  86  Stat. 
26I)    ,.......! 1136 

1910,  April  6,  ch.  143,  §  2, 

36  Stat.  291 1136 
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BBVISED  STATUTES 
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COMPILED  STATUTES 
1901. 

Page  8498 612 

COMPILED  STATUTES 
SUPP.  1911. 

Page  229    460 

Page  1322   239,  246,  664 

657,  1120,  1136 
Page  1826  ....4 1136 


ABKANSAS. 

CONSTITUTION. 

Art  2,  I  15 160 

Art.  2,  I  18 164 

Art  7.  I  34 166 

Art  16,  I  16 1019 

KIBBT'S  DIGEST. 

mi3,  114, 119 189 

726 173 


STATUTES  CONSTRUED. 

S  966 166 

i   1122 1039 

I  1340 166 

1742  159 

2220 138 

2390  145 

2742  186 

3088  130 

3137 195 

3157,  snbsec.  3 195 

f  3998  162 

i  4670 201 

i   5036 183 

"  5586 173 

6285  136 

6313  134 

7947  1025 

7948 1060 

REVISED   STATUTES  1837. 
Ch.  44,  div.  6,  art  8,  §  9. .  159 

SPECIAL  &  PBIVATB 
LAWS. 

1911,  p.  218,  I  2 499 

LAWS. 

1897  (Ex.  Seas.)  p.  22 170 

1907,  p.  166 170 

1907,  P..353,  SJ  1,  2 1066 

1909,  p.  751 1052 
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7,  8,  16  1057 

1911,  p.  275 156 

1913,  p.  791 170 

1913,  p.  791,  §1 170 

1913,  p.  961  196 

1913,  w>.  962,  963,  i$  2-4. ,  192 
1913,  p.  111^  ....!. 154 


nxiNois. 

HUBD'S    REVISED    STAT- 
UTES 1912. 


Ch.  62,  i  14. 


362 


KEHTUU&y. 

CONSTITUTION. 

i§  2,61 823 

60 648 

166 5« 

{  167,  158 560 

164 543 

181 088 

242 1118 

CIVIL  CODE  OP  PRAC- 
TICE. 

10,  snbsec.  4 626 

•89 528 

93 1111 

113,  snbsec  4. 238 

816 613 

439 616 

474 543 

491 983 

518,  sabsec.  7 1124 

i  543-547 983 

606 217 

606,  Bubsec  7 217 

STATUTES  1903. 

I  4426  

I  4425.    Amended  by  Laws 
1006,  ch.  29  623 

STATUTES  1809. 

319 540 

571 670,  1124 

I!  654,  666,  671 U02 

809 1118 

1189 229 

1336 980 

1840  203,  508 

2463 1113 

2524 528 

§  2834 1106 

~  3058,  subsec.  4 98S 

3456 1121 

i{  3487,3490 U18 

3490,  subsec  9 U18 

3720b,  subsec  31 211 

3760 1124 
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SI  3901-4000 ...1120 

i  4077-4080,  4088 222 

42818 610 

„  4287-4300 508 

i4306 508,  543 

i4679b 643 

liAWS. 

1906.  ch.  29 523 

1910,  ch.-81 549 

1910,  ch.  81,  S  7 649 

1»10,  ch.  83 988 

1912,  chs.  47,  90 664 

1912,  ch.  113 1121 

MI880UBI. 

CONSTITUTION. 

Art.  1,  i  1 868 

Art.  2,§  15 1169 

Art  2,  J  22 796 

Art.  3  1169 

Art  4,  I  1 1169 

Art.  10,  f  1 1166 

Art  10,  13 794,  1166 

Art  10,  j  11 1165 

Art  11,  i  8 789 


REIVISED  STATTJTE8  1889. 
i  147 842 

BEVISBD  STATUTES  1899. 

i  3620  261 

H  7897,  7900 667 

RBVISBD  STATUTES  1909. 

832 251 

476 ,  341 

1112 601 

1737 850 

1794  714 

i  1800, 1804  . .  .320,  760,  1175 

S  1806,  1807 812 

1831 760 

1832 857 

1846 609 

1850 648,  868 

1882 .681 

1889,  subsec.  5 337 

1974  593 

1985  320,  335 

2023  664 

2029 812 

2029.  Repealed  by  Lews 

1911,  p.  139 770 

2081  1190 

2082 643 

2083 1190 

2119,8ubsec8.  8.  9,  14...  714 

12125-2132,2166 760 

2263 874 

2273 689 

2275  885,  874 

2279 865 

2380  858 

2881  850 

12882,2385,2387,2388..  714 

2391 842 

2415 352 

2535  681,  760,  812 

j  J2572.2576. 829 

2609 865 

2793 598 

2810 694 

!2881,  2887 862 
8039,3040 789 
3145,  3146 277 

3160  1190 

4344 680 

4458  723 

4480 756 

4509  705 


i  4528 786 

I  4726 796 

i  4818 877 

ii  5103,  6104 736 

i  5115 795 

I  5231 756 

I  5235 751 

I  5244 848 

i  5245 770 

I  5313  674,  680 

I  5425 1159 

i  6313 791 

i  6354 U87 

i  7180 286 

I  7181 624 

|{  7182,  71»4 286 

!|  7227,  7228 848 

7413 357 

7568 589 

7586 298 

7883 360 

8296 281 

8317 1169 

I  0253 794 

is  0568-9570.  Repealed  by 
Laws  1013,  p.  651,  S 

130 rU66 

I  0996 876 

I  10028 613 

iS  10026,  10029 881 

10090 601 

10160 875 

10161 601 

10222 876,  881 

IS  10633,  10676-10610. ...  683 
110784 766 

CITY  CHARTBB& 

Kansas  Citr  1909,  art  1,  | 
l,par.  13 261 

Kansas  City  1009,  art  8,  S 
1,  pars.  16,41 261 

LAWS. 

1806,  p.  185 261 

1911,  p.  130,  S  8.  Amend- 
ed by  Laws  1918,  p.  148 

et  seq 1155 

1911,  p.  189 770 

1911,  p.  153 300 

1913,  p.  143  et  seq. 1165 

1913,  p.  651,  {  1^ 1166 


TEKKEHUEB. 

CONSTITUTION. 
Art  1, 


Art  2, 
Art  8, 


=  i 


22. 
25. 
9.. 


485 

994 

1006 


SHANNON'S  CODE. 

il069  .        994 

S  5187,"  eibs, '6164.* '.'.'.'. illSl 
6441 1016,  1017 

LAWS. 

1877,  ch.  81 488,  U31 

1891,  ch.  122  .......488,  1131 

1895,  ch.  81 488,  1131 

1903,  ch.  108 485 

1903,  ch.  140,  I  1 492 

1907,  ch.  149,  I  25 1000 

1911,  ch.  32 1016 

TEXAS. 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1895. 
Art    723.      Amended    by 

Laws  1897,  cb.  21 101 

Art.     904.     Amended     by 

Laws  1897,  ch.  12 469 


CODE  OF  CRIMINAL  PRO- 
CEDURE  1911. 

Arts.  48,  44 116 

Art  58 478 

Art  238 03 

Art.  628  et  seq 468 

Art  750   1008 

Arts.  791,  808 101 

Art  810  459 

Art  919 971 

PENAL  CODE  1911. 

Art  6   112 

Art  10 478 

Art.  15 118 

Art.  50  121 

Arts.  349,  424 115 

Art.  471 971 

Arts.  606,  661,  611 115 

Art  1141  101 

RBVISBD  STATUTES  1805. 
Art  1194 19 

REVISED  CIVIL  STAT- 
UTES 1911. 

Art  747 1090 

Art  750  031 

Art  769 8 

Arts.  844,  856.  966 948 

Arts.  1326,  1329 43 

Art  1330  937 

Art  1612   78 

Art     1612.    Amended    by 

Laws  1913,  ch.  136 73 

Art  1614 70 

Art  1869 443 

Art  1990 960 

Art  2303  1000 

Art  3712 927 

Art  3743  Oil 

Art  3785,  sabsec.  6 5 

Art  3965 401 

Art  4604  1077 

Art  5475 039 

Art  6400  6 

Arts.  6659,  6661,  6666...  921 

Art  6676 907 

Art  6686 1077 

Art  6728  128 

Art  6097 892 

Art  6097,  subsec.  8 802 

Arts.  6601,  6602 914 

Art  6649 84,  40& 

Art.  6713 406 

Art  7399 944 

Art  7796 926 

SATLBS'  ANNOTATED 
CIVIL   STATUTES  1897. 

Arts.  386a-886c,  776  ....  411 

Art  947 78 

Art  2395,  Bnbsec.  6 47 

LAWS. 

1897,  ch.  12 459 

1807,  ch.  21 101 

1906,  ch.  124,  S  68.    Amend- 
ed by  Laws  1909,  cb.  12, 

S  1 67 

1909,  ch.  12.  8  1 67 

1909   (Ist    Ex.    Sess.)   ch. 

10 84 

1909  (1st    Bz.   Sess.)   ch. 

86 64 

1911,  ch.  23 478 

1911,  ch.  24 1091 

1911,  ch.  119 459 

1911,  ch.  119,  S  7 124 

1913,  ch.  lie 118 

1913,  ch.  132 112,  1098 

1913,  ch.  136 73 
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STIPULATIONS. 

S«e  Telegraphs  and  Telephones,  {  64. 

S'I4  (Tez.ClT.App.)  An  agreement  of  the  pais 
tles  in  trespass  to  try  title,  which  stipulates  that 
it  was  agreed  that  the  defendants  claiming  un- 
der junior  patents  have  such  title  as  was  vested 
in  tjie  Junior  patentees,  relieves  defendants  of 
the  burden  of  establishing  the  consecutive  links 
in  their  respective  chains  of  title,  and  satisfies 
the  requirement  of  the  three-year  statute  of 
limitations  that  there  shall  be  color  of  title  from 
the  sovereignty.— Campbell  v.  Oibbs,  161  S.  W. 
430. 

STOCK. 

See  Corporations,  SJ  116,  121. 

STOCKHOLDERS. 

See  Banks  and  Banking,  U  47,  246;  Ooipora- 
tions,  §  279. 

STORAGE. 

See  Pledges,  i  29;  Warehousemen. 

STRAYS. 

See  Negligence,  {  29. 

STREET  RAILROADS. 

See  Evidence,  H  474,  539i^;  Railroads  ;  Tax- 
ation, tl  47,  463;  Trial,  {i  191,  243,  252, 
296. 

n.  BEOtn.ATioN  Ain>   operation. 

{81  (Mo.App.)  The  failure  of  a  street  car  to 
give  warning  on  approaching  a  crossing  is  neg- 
ligence per  se.— Battles  v.  United  Rys.  Co.  of  St. 
lA)uiB,  161  S.  W.  614. 

§  81  (Mo.App.)  The  vigilant  watch  doctrine 
is  in  force  as  part  of  the  common  law,  without 
any  city  ordinance  to  that  effect. — Johnson  ▼. 
Springfield  Traction  Co.,  161  S.  W.  1193. 

§  90  (Mo.)  The  motorman  in  charge  of  a  street 
car,  after  discovering  a  vehicle  in  danger,  was 
bound  to  use  all  reasonable  effort  consistent  with 
the  safety  of  persons  on  ho&TA  the  car  to  avoid 
a  collision.— Lyons  v.  Metropolitan  St  By.  Co., 
161  S,  W.  726. 

190  (Mo.App.)  Plaintiff  might  recover  where 
defendant  could  have  prevented  injury  either 
by  sounding  the  gong  or  stopping  the  car  and 
failed  to  do  so.  and  could  also  recover  upon 
defendant's  negligence  in  not  stopping  the  car 
even  if  the-  gong  was  being  sounded.— Johnson 
▼.  Springfield  Traction  Co.,  161  S.  W.  1193. 

The  doctrine  of  vigilant  watch  requires  that 
a  motennan  on  the  "first  appearance  of  dan- 
ger" to  a  vehicle  on  the  track  shall  stop  the 
car  in  the  shortest  time  and  space  possible, 
which,  in  a  case  where  he  saw  or  might  have 
seen  the  danger  in  time  to  liave  avoided  injury, 
was  tietween  his  first  vision  and  the  collision. — 
Id. 

{93  (Ky.)  Where  the  presence  of  persons 
near  a  street  railway  track_  and  danger  to  them 
may  l>e  reasonably  anticipated  by  those  in 
charge  of  cars,  held,  that  it  was  their  duty  to 
maintain  a  lookout  for  such  persons  and  to 
exercise  such  care  for  their  safety  as  might 
usually  be  expected  of  persons  of  ordinary  pru- 
dence under  the  circumstances. — Brentlinger  v. 
Louisville  By.  Co.,  161  S.  W.  1107. 

i  95  (Mo.App.)  Where,  when  he  saw  a  boy  on 
the  track,  the  motorman  had  only  an  instant  in 
which  to  act,  and  immediately  reversed  the  car 
and  ai>plied  the  air  brakes,  l>elieving  he  did  not 
have  time  to  do  that  and  also  lower  the  fender, 
he  was  not  negligent  in  not  lowering  the  fender. — 
Battles  V.  United  Rys.  Co.  of  St.  Louis,  161  S. 
W.  614. 

§  99  (Mo.App.)  The  mere  use  of  a  public 
ftreet,  no  part  of  which  was  set  apart  for  the 
exclusive  use  of  a  street  railway,  by  driving  on 
the  part  of  the  street  occupied  by  its  car  track, 


h(M.  not  n^ligence. — Johnson  t.  Springfield 
Traction  Co.,  161  S.  W.  1193. 

(  102  (Mo.App.)  The  injury  must  have  prox- 
imately resulted  from  the  negligence  compluned, 
though  such  negligence  was  alleged  to  be  the  vio- 
lation of  a  speed  ordinance. — Battles  v.  United 
Bys.  Co.  of  St.  Louis,  161  S.  W.  614. 

{  112  (Mo.App.)  That  a  street  car,  which 
caused  the  injury,  was  running  at  a  speed  pro- 
hibited by  ordinance  does  not  raise  the'presnmp- 
tion  that  the  injury  was  caused  by  such  excessive 
speed.— Battles  v.  United  Bys.  C3o.  of  St  Louis, 
161  S.  W.  614. 

The  burden  was  on  plaintiff  to  show  that  the 
accident  was  proximately  caused  by  the  neg- 
ligence alleged.— Id. 

{  1 14  (Mo.App.)  Evidence  in  an  action  for  the 
death  of  a  boy  by  being  struck  by  a  street  car 
held  not  to  show  that  the  excessive  speed  prox- 
imately caused  the  boy's  death. — Battles  v.  Unit- 
ed Bys.  Co.  of  St  Louis,  161  S.  W.  614. 

Evidence  held  to  show  that  failure  to  sound  a 
gong  was  not  the  proximate  cause  of  his  deatli. 
—Id. 

Evidence  held  not  to  show  that  there  was  snch 
an  impact  of  the  body  against  the  front  of  the 
fender  so  as  to  cause  it  to  automatically  drop, 
and  hence  not  to  show  that  it  was  defective, 
though  it  failed  to  drop. — Id. 

Evidence  held  to  show  that  the  boy's  death 
was  caused  by  his  own  negligence. — ^Id. 

{117  (Ky.)  In  an  action  against  a  street  rail- 
road for  injuries  from  being  struck  by  the  rear 
end  of  its  car  projecting  over  a  temporary  side- 
walk, held,  on  the  evidence,  that  whether  those 
in  charge  of  the  car  in  the  exercise  of  ordinair 
care  should  have  anticipated  the  presence  of 
plaintiff  on  the  sidewalk  when  the  car  turned, 
and  should  have  kept  a  lookout  or  taken  other 
precautions  for  his  safe^,  was  a  question  for 
the  jury. — ^Brentlinger  v.  Louisville  By.  Co~  161 
S.  W.  1107. 

I  1 17  (Mo.)  In  action  for  Injuries  sustained  in 
collision  between  street  car  and  buggy,  evidence 
held  to  justify  the  submission  of  the  case  on  the 
humanitarian  theory.— Lyons  t.  Metropolitan 
St  By.  Co.,  161  S.  W.  726. 

{117  (Mo.A^p.)  In  an  action  for  injuries 
from  a  collision  of  defendant's  car  with  a 
wagon  on  which  plaintiff  was  riding,  held,  tliat 
a  demurrer  to  the  evidence  was  properly  over- 
ruled.—Johnson  v.  Springfield  Traction  Co.,  161 
S.  W.  1193. 

It  was  for  the  Jury  to  determine  wlien  plain- 
tifPs  danger  first  appeared. — Id. 

I  1 1 8  (Mo.App.)  In  an  action  against  a  street 
railway  for  personal  injuries  from  a  collision, 
an  instruction  stating  generally  the  du^  of  de- 
fendant, followed  with  a  specific  application 
of  the  doctrine,  held  proper. — Johnson  v.  Spring- 
field Traction  Co.,  161  S.  W.  1193. 

STREETS. 

See  Dedication;  Municipal  Corporations,  {{  64Sl 
663,  766-S21. 

STRIKING  OUT. 

See  Anpeal  and  Error,  (  767. 

STUDENTS. 

See  Colleges  and  Universities,  {  9l 

SUBROGATION. 

{4  (Mo.)  Where  an  accommodation  indorser, 
after  a  note  was  dishonored,  paid  it  and  subse- 
quently the  note  was  again  paid  by  the  maker, 
the  Indorser  was  subrogated  to  the  rights  of  the 
maker,  and  could  recover  from  the  payee  the 
amount  so  paid  by  the  maker. — ^Havlin  v.  Con- 
tinental Nat.  Bank  of  St.  Lbuis,  161  S.  W.  741. 

{ 24  (Ark.)  The  provision  in  a  construction 
contract  for  the  retention  by  the  owner  of  15 
per  cent  of  the  contract  price  after  completion 
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la  for  the  sole  benefit  of  tbe  owner  and  famishes 
no  basis  for  subrogation  by  an  unpaid  material- 
man.—Russellville  Water  &  Light  Co.  t.  Sauer- 
man,  161  S.  W.  502. 

SUFFERANCE. 

See  Landlord  and  Tenant,  i  120. 

SUMMARY  PROCEEDINGS. 

Bee  Landlord  and  Tenant,  f  306. 

SUMMONS. 

£l«e  Process. 

SUNDAY. 

See  Telegraphs  and  Telephones,  i  38. 

SUPERSEDEAS. 

See  Appeal  and  Error,  gg  467,  1043. 

SUPPORT. 

See  Husband  and  Wife,  gg  283,  297. 

SUPPRESSION. 

See  Depositions,  g  83. 

SUPREME  COURTS. 

See  Courts,  g  231. 

SURCHARGING. 

See  Account  Stated,  gg  12,  10. 

SURETYSHIP. 

See  Flrincipal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  |g  118,  126. 

SURPLUSAGE. 

See  Indictment  and  Information,  g  119;  Plead- 
ing, g  85. 

SURRENDER. 

See  Insurance,  gg  230,  241. 

SURVIVAL 

See  Abatement  and  Rerival,  g  89. 

SURVIVING  PARTNERS. 

See  Partnership,  g  246. 

TAXATION. 

See  Abatement  and  Revival,  g  22 ;  Adverse  Pos- 
session, gg  31,  79,  95;  Appeal  and  Error,  g 
1056 ;  Counties,  g  190 ;  Levees,  I  25 :  Licens- 
es; Municipal  Corporations,  g|  408-586; 
Schools  and  School  Districts,  gg  97-107. 

I.  KATCKE  AITD  EXTENT  OF  POWEB 
nr    OEHERAIi. 

g  29  (Mo.)  Const  art.  10,  g  1,  held  a  limita- 
tion on  the  sources  of  the  taxing  power,  pre- 
cluding the  Legislature  from  conferring  such 
power  on  a  hospital  district  which  could  not  be 
regarded  as  a  municipal  corporation. — Board 
of  Com'rs  of  Tuberculosis  Hospital  Dist  of  Bu- 
chanan County  V.  Peter,  161  S.  W.  U56. 

n.   OONSTTTITTIONAX    BEQVIRE- 
MENTS   AND  RESTBIOTIOITS. 

g  38  (Mo.)  Laws  1911.  p.  130,  g  8,  as  amend- 
ed by  Laws  1913,  p.  143  et  seq.,  providing  for 
tbe  levy  of  a  tax  to  support  the  tuberculosis 


hospital  district  in  B.  county,  held  to  provide 
taxation  for  a  "public  purpose"  within  Const, 
art.  10,  g  8.— Board  of  Com'rs  of  Tuberculosi* 
Hospital  Dist  of  Buchanan  County  ▼.  Peter, 
161  S.  W.  1156. 

5  47  (Ky.)  Under  Ky.  St.  gg  4077-4080,  the 
amount  assessed  by  tbe  state  board  as  a  fran- 
chise tax  against  a  street  railroad  held  in  part 
double  taxation,  and  illegal. — City  of  Newport 
V.  South  Covington  &  C.  St  By.  Co.,  161  S. 
W.  222. 

in.   T.TABTT.TTY  OF  FEBSONB  AND 
PKOPEBTY. 

<B)  OorporatlOBB  and   Corporate  Btoek  ' 
and  Property. 

g  1 17  (Ky.)  A  franchise  tax  is  not  a  license 
or  occupation  tax,  but  simply  an  ad  valorem 
or  property  tax.— -City  of  Newrwrt  v.  South 
Covington  &  C.  St  By.  Co.,  161  S.  W.  222. 

V.  XJEVr  AND  ASSESSMENT. 
•  (A)  I<eT7  and  Apportlonnent. 

g30i  (Tez.Civ.App.)  Where  the  burden  6t 
taxation  is  authorized  to  be  laid  upon  the  prop- 
erty of  citizens  under  certain  conditions,  a  com- 
pliance with  all  such  conditions  is  essential  to 
tbe  validity  of  the  tax. — Cochran  v.  Kennont 
161  S.  W.  67. 

(G)  Review,  Oorreotlon,  or  Setting  Aside 
of  Aaaeasment. 

g  463  (Ky.)  Under  Ky.  St  gg  4077-4080,  and 
4083,  relating  to  franchise  taxes  a  railroad 
claiming  an  overassessment  of  its  franchise  tax 
in  a  city  was  not  required  to  apply  within  30 
days  to  the  state  board  for  correction,  since 
before  the  valuation  became  final  it  had  no 
means  of  knowing  what  the  assessment  would 
be. — City  of  Newport  v.  South  Covington  &  O. 
St  By.  Co.,  161  S.  W.  222. 

XX.  TAX  TXTIiES. 

(B)   Tax   Deeds. 

g  776  (Mo.)  Tax  deed  construed  and-  Md  only 
to  convey  a  part  of  tbe  tract  assessed  and  on 
which  the  tax  lien  was  imposed. — Davidson  v. 
Laclede  Land  &  Improvement  Co.,  161  S.  W. 
686. 

Xm.  IiEOAOY.  IN  UKJtITANOE,  AND 
TBANSFEB  TAXES. 

£867  (Ky.)  Under  Ky.  St  g  4281a,  held,  that 
personalty  of  a  nonresident  Intestate,  situated 
in  this  state  at  the  time  of  her  deatn  and  de^ 
Bcending  to  her  heirs,  was  subject  to  an  inher- 
itance tax.— Barclay's  Trustee  v.  Commonwealth, 
161  S.  W.  610. 

g  893  (Ky.)  An  administrator  of  estate  of  de- 
ceased nonresident  held  not  entitled  to  settle  the 
question  of  liability  of  the  estate  to  inheritance 
tax  by  proceeding  against  tbe  sheriff. — Barclay's 
Trustee  v.  Commonwealth,  161  S.  W.  510. 

TEACHERS. 

See  Schools  and  School  Districts,  g  186 ;  Stat- 
utes, g  141. 

TELEGRAPHS  AND  TELEPHONES. 

See  Apneal  and  Error,  gg  8S2,  1176 ;  Evidence, 
g  6;  Mandamus,  g  08. 

I.  ESTABLISHMENT,  OONSTBTTOTION, 
AND  MAINTl^ANOE. 

i  ID  (Ky.)  Under  Ky.  St.  gg  4306,  4679b,  •  tel- 
ephone company,  without  first  having  acquired 
a  franchise  by  purchase,  as  required  by  Const,  g 
164,  had  no  right  to  construct  and  operate  its 
line  alonK  the  highways  of  a  county.— Christian* 
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rd  Telephone  Co.  ▼.  CoauBonwealtb,  161  S. 
543. 
Under  Const  i  164,  a  telephone  company  can- 
not occiwy  the  highways  of  a  county  for  its  tel- 
ephone line  without  first  making  compensation 
therefor  by  bidding  for  a  franchise. — Id. 

n.  rz:giti<ation  aitd   ofebatiox. 

i26  (Ky.)  The  fiscal  court  of  a  county,  being 
authorized  to  prohibit  the  use  of  the  highways  by 
a  telephone  company  without  a  frandiise,  was 
aathorized  not  only  to  regulate  the  construction 
and  maintenance  of  the  line  hot  to  regulate 
rates  and  impose  restrictions  to  prevent  discrim- 
ination.—Christian-Todd  Telephone  Co.  ▼.  Com- 
monwealth, 161  S.  W.  543. 

{34  (Ark.)  Kirby's  Digest,  i  7948,  authoriz- 
ing recovery  of  penalties  from  a  telephone  com- 
pany for  discrimination,  is  merely  declaratory 
of  tne  common  law  for  the  purpose  of  prevent- 
ing discrimination,  with  penalties  added. — Mont- 
fomery  t.  Southwest  Arkansas  Telephone  Co., 
61  S.  W.  1060. 

While  telephone  companies  may  in  good  faith 
determine  the  limits  within  whidi  they  will 
carry  on  their  business,  they  are  obligated  to 
give  the  same  service  on  the  same  terms  to  all 
«4io  apply  therefor,  without  partiality  or  un- 
reasonable discrimination. — Id. 

A  telephone  company  held  not  liable  for  the 
penalties  prescribed  by  Kirby's  Dig.  §  7948,  for 
refusal  to  eontinoe  giving  telephone  service,  nn- 
der  its  contract  to  fnmish  service  to  a  rural 
line,  to  a  penon  who  moved  from  his  residence 
OB  the  rural  line  to  a  residence  within  the  city 
limits,  and  connected  his  new  residence  with  the 
niral  line. — Id. 

1 37  (Ark.)  A  message  addressed  to  two  per- 
sons Jointly  may  be  delivered  to  either,  and  a 
delivery  to  one  is  a  delivery  to  the  other. — 
Western  Union  Telegraph  Co.  v.  Westbrook,  161 
8.  W.  1062. 

{  37  (Tez.Civ.App.)  In  the  absence  of  a  special 
contract,  a  company  is  not  liable  for  failure  to 
deliver  a  message  beyond  the  limits  of  the  city 
of  destination  or  beyond  the  free  delivery  lim- 
its thereof.— Western  Union  Telegraph  Co.  v. 
Kersten,  161  S.  W.  369. 

ids  (Ark.)  Where  a  telegraph  company  ac- 
cepted a  death  message  for  transmission  on  Sun- 
day, it  cannot  excuse  its  failure  solely  on  a 
shewing  that  the  lineman  refused  to  repair  a 
defect  on  that  day. — Western  Union  Telegraph 
Co.  T.  Hearn,  161  S.  W.  1025. 

1 38  (Ark.)  A  person  living  a  mile  and  a  half 
from  a  town  having  a  population  of  less  than 
5,000  1b  beyond  the  free  delivery  limits  of  a 
telegraph  company  establishing  free  delivery 
limits  within  a  radius  of  half  a  mile  from  its 
office,  and  a  delivery  of  a  message  by  promptly 

S lacing  it  in  the  post  office  addressed  to  the  ad- 
ressee  is  sufficient.— Western  Union  Telegraph 
Co.  V.  Westbrook,  161  S.  W.  1062. 

Where  the  addressee  of  a  message  resided  be- 
yond free  delivery  limits,  and  the  messenger 
looked  around  the  town  to  find  some  one  by 
whom  he  could  send  the  message  and,  failing  to 
do  so,  deposited  it  in  the  post  office  and  advised 
the  postmaster  of  the  facts  and  the  contents  of 
the  message,  the  company  was  not  guilty  of  any 
breach  of  duty. — Id. 

Where  the  sender  of  a  message  was  informed 
of  the  fact  that  the  addressee  resided  beyond 
free  delivery  limits  and  expressed  satisfaction 
with  the  mailing  of  the  message,  the  company 
^d  not  breach  ite  duty,  notwithstanding  its  rule 
for  special  messenger  service  on  the  sender  gnar- 
anteeing  the  charges  therefor.— Id. 

{  39  (Tex.Civ.App.)  The  substitution  of  "Dal- 
las" for  "Galveston,"  Tex.,  as  the  sender's  ad- 
dress, was  negligence  entitling  the  sender  to 
damages,  if  no  answer  was  received  because  of 
such  mistake. — Western  Union  Telegraph  Co. 
V.  McFarlane,  161  S.  W.  57. 

1 54  (Ark.)  A  stipulation  on  a  telegraph  blank 
limiting  damages  for  a  delay  to  $50  held  inef- 


fectnal.  Kirby's  Dig.  I  7947.— Western  Uma* 
Telegraph  Co.  v.  Heam.  161  S.  W.  1025. 

i  54  (Ark.)  A  limitation  of  the  company's  li- 
ability, contained  in  a  telegraph  blank,  to  tbt 
sum  of  $50,  held  not  binding  on  the  sender.— 
Western  Union  Telegraph  Co.  r.  Alford,  161  S. 
W.  1027. 

{  55  (Aik.)  If  the  initial  company  does  not  op- 
erate a  telegraph  line  to  destinanon,  a  sender 
has  the  right  to  select  the  route  beyond  such 
company's  last  receiving  office. — Western  Union 
Telegraph  Co.  v.  Alford,  161  S.  W.  1027. 

Where,  though  the  initial  telegraph  company's 
lines  do  not  extend  to  the  destination  of  a  mes- 
sage, there  is  a  continuous  telegraphic  roate, 
the  telegraph  company  is  liable  for  resulting 
damages  if  it  transmits  to  final  destination  by 
telephone.— Id. 

S65  (Tex.Civ.App.)  A  petition,  in  an  actkm 
for  delaying  a  message,  which  alleges  that  the 
company  accepted  the  same  for  delivery  and  also 
the  sender's  guaranty  of  payment  of  any  special 
charges  for  delivery,  held  to  set  forth  a  special 
contract. — Western  Union  Telegraph  Co.  v.  Kei^ 
sten,  161  S.  W.  369. 

i  66  (Ark.)  Where  a  telegraph  company  negli- 
gently delay  the  transmission  of  a  message  of- 
fering plaintiff  employment  at  will,  it  cannot 
be  presumed  that  the  employment  wonld  con- 
tinue for  any  given  length  of  time,  so  as  to 
entitle  plaintiff  to  a  recover];  for  his  loss  dui^ 
ing  that  period,  and  hence  evidence  of  the  prof- 
its he  would  have  made  had  he  obtained  the 
position  is  inadmissible.— Fulkerson  v.  Western 
Union  Telegraph  Co.,  161  8.  W.  168. 

§  66  (Ark.)  Defendant  telegraph  company  ft«M 
to  have  the  burden  of  excusing  its  delay.— 
Western  Union  Telegraph  Co.  v.  Heam,  161  S. 
W.  1025. 

S  66  (Ark.)  In  an  action  for  failure  to  de- 
liver message,  which  was  telephoned  to  IC,  the 
ultimate  destination,  though  it  could  have  been 
transmitted  by  telegraph,  evidence  that  many 
farmers  were  m  M.  about  that  time  was  admissi- 
ble to  corroborate  evidence  of  the  operator  at  M. 
that  if  the  message  had  been  received  he  would 
have  found  means  of  getting  the  information  to 
sendee. — Western  Union  Telegraph  Co.  v.  Al- 
ford, 161  8.  W.  1027. 

g  66  (Tex.Civ.App.)  In  an  action  for  delay  in 
the  delivery  of  a  message  annonncing  the  death 
of  the  sendee's  brother,  evidence  held  not  to  sus- 
tain a  finding  that  he  would  have  attended  the 
funeral  bad  the  telegram  been  promptly  deliver- 
ed.—Western  Union  Telegraph  Co.  t.  Kersten. 
161  S.  W.  369. 

I  68  (Tex.Civ.App.)  A  mistake  in  snbstitutin; 
"Dallas"  for  "Galveston"  as  the  sender's  mt 
dress,  by  reason  of  which  no  answer  was  re- 
ceived to  a  telegram  wiring  for  money  and 
stating  that  the  sender's  wife  had  just  died,  was 
the  proximate  cause  of  mental  anguish  to  the 
sender,  resulting  from  inability  to  properly  bury 
his  wife  because  of  lack  of  money. — Western 
Union  Telegraph  Co.  v.  McFarlane,  161  S. 
W.  57. 

Though  a  telegraph  company  was  not  told, 
when  a  message  was  sent,  requesting  money  im- 
mediately and  stating  that  plaintiff's  wife  had 
just  died,  that  plaintiff  desired  the  money  for 
embalming  his  wife,  it  was  sufficiently  informed 
that  its  failure  to  properly  transmit  would 
probably  cause  plaintiff  mental  anguish  from  in- 
ability to  properly  embalm  his  wife  on  the  non- 
receipt  of  the  money. — Id. 

J7I  (Tex.Civ.App.)  Evidence,  in  an  action 
for  damages  for  mental  anguish,  etc,  through, 
failure  to  deliver  a  telegram  requesting  money, 
held  not  to  show  that  a  verdict  for  plaintiff  for 
$1,1500  was  excessive.- Western  Union  Tele- 
graph Co.  V.  McFarlane,  161  S.  W.  67. 

§  73  (Ark.)  Where  a  telegraph  company  negli- 
gently delayed  the  transmission  of  an  intelligible 
business  message,  disclosing  on  its  face  that  it 
was  of  importance,  it  is  liable  at  least  for  nom- 
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inal  damages,  and  it  is  Improper  to  direct  a  ver- 
dict in  its  favor.— Fulkerson  v.  Western  Union 
Telegraph  Co.,  161  S.  W.  168. 

I  73  (Ark.)  In  an  action  for  damages  for  de- 
lay in  transmitting  a  deatli  message,  evidence  of 
negligence  held  sufficient  to  go  to  the  jury. — 
Western  Union  Telegraph  Co.  v.  Heam,  161  S. 

w.  loes. 

1 74  (Tez.OiTApp.)  An  instroction  on  the 
question  of  mental  anguish  resulting  from  plain- 
tiff's inability  to  properly  embalm  and  bury  his 
wife  as  a  result  of  failii^  to  receive  an  answer 
to  «  telegram  held  not  affirmatively  erroneous 
or  misleading.— Western  Union  -Telegraph  Co. 
V.  McParlane,  161  S.  W.  57. 

(74  (Tex.Civ.App.)  An  instruction,  in  an  ac- 
tion for  delay  In  the  delivery  of  a  message,  held 
objectionable  as  imposing  on  the  company  the 
absolute  duty  to  deliver  the  message  in  a  reason- 
able time.— Western  Union  Telegraph  Co.  v. 
Kersten,  161  8.  W.  369. 

1 79  (Tex.Cr.App.)  The  expresdon  "son  of  a 
bitch"  is  vulgar,  obscene,  or  indecent  language 
over  the  telephone,  within  Penal  Code  1911,  art. 
471.— Damdl  v.  State,  161  S.  W.  971. 

TENANCY. 

9e«  Landlord  and  Tenant 

TENANCY  IN  COMMON. 

See  Partition,  H  0>  18,  86. 

U.  MUTUAXJUOHTS.    DITTIES,    ASH 
X.IABIUnEB  or  OOTBNAITTS. 

{  15  (Mo.)  The  mere  possession  of  land  by  a 
cotenant  was  not  sufficient  to  compel  his  coten- 
ants  to  bring  ejectment  before  maintaining  a 
suit  in  partition.— Boothe  v.  Cheek,  161  S.  W. 
791. 

1 15  (Mo.)  To  establish  adverse  possession  in 
favor  of  one  cotenant  as  against  another  there 
must  be  such  outward  acts  of  exclusive  owner- 
ship as  to  impart  notice  of  adverse  possession 
to  other  cotenants,  but  actual  notice  is  not  neces- 
sary.—Hynds  V.  Hynds,  161  S.  W.  812. 

There  is  a  rebuttable  presumption  that  the 
possession  of  one  cotenant  is  the  possession  of 
all,  and  the  burden  is  on  a  cotenant  seeking  to 
rebut  it  to  do  so  by  cogent  proof.— Id. 

1 28  (Ky.)  Each  tenant  in  common  is  equally 
entitled  to  use  the  common  property,  and  nei- 
ther is  entitled  to  the  exclusive  use,  enjoyment, 
and  possession  thereot— Derrington  ▼.  Childers, 
161  S.  W.  216. 

1 38  (Ky.)  One  joint  owner  cannot  maintain 
forcible  entry  against  his  cotenant— Derrington 
V.  Childers,  161  S.  W.  216. 

TESTAMENTARY  CAPACITY. 

See  Wills,  H  *l-SS,  329. 

TESTAMENTARY  POWERS. 

See  Powers;  Wills,  H  6,  693. 

THEATERS  AND  SHOWS. 

See  Commerce,  {  16;  Monopolies,  t  12. 

THEFT. 

See  lAToeny. 

TIMBER. 

See  Covenants;  Liogs  and  Ijogglng. 

TIME. 

See  Account  Stated,  §  12;  Appeal  and  Error, 
If  197,  395,  653,  1127 ;  Brokers,  M  54.  60 : 
Carriers,  ^  287 ;  Contracts,  §  216 ;  Divorce,  ( 
181 ;  Executors  and  Administrators,  §  362 ; 
Justices  of  the  Peace,  J  164 ;  Landlord  and 


Tenant  i  120;  Logs  and  Logging,  |  8:  Mas- 
ter and  Servant,  i  20 ;  Mechanics'^  Liens,  i 
132 ;  Mortgages,  §  463 ;  Partition,  f  44;  Prin- 
cipal and  Surety,  K  46,  104,  108;  Sales,  f 
334;  Statutes,  }  2S3;  Taxation,  |  468. 

TITLE. 

See  Attachment  i  308;  Execution,  |  276; 
Landlord  and  Tenant  J!  55,  61 ;  Limita- 
tion of  Actions,  {  47;  Logs  and  Logging,  | 


pass  to  Try  Title:   Trial,   {  397;   Trusts.  } 
31;  Vendor  and  Purchaser,  f|  54,  79,  239, 

TOOLS. 

See  Master  and  Servant,  f{  101-12&. 

TORTS. 

See  Assault  and  Battery,  H  2-86;  Carriers,  H 
132,  184,  280-366;  Conspiracy;  Electricity, 
i  10;  Executors  and  Administrators,  1^119; 
Fraud ;  Libel  and  Slander :  Malicious  Prose- 
cution ;  Master  and  Servant,  II  315.  319 ;  Mu- 
nicipal Corporations,  S§  745-821;  Negligence; 
Nuisance;   Trover  and  Conversion. 

1 1  (Ky.)  One  is  not  liable  for  injurious  oon- 
seqnences  incidental  to  the  performance  of  a 
lawful  act  in  a  proper  manner.— Gott  v.  Berea 
College,  161  S.  W.  204. 

1 10  (Ky.)  Even  if  a  college  mle  prohibiting 
students  from  entering  eatinc  houses  in  the 
town,  not  controlled  by  the  college,  was  unrea- 
sonable, one  who  ran  a  restaurant  near  the 
campus,  which  was  largely  patronized  by  stu- 
dents but  who  had  no  children  In  the  school, 
donld  not  recover  damages  for  injury  to  his 
business  resulting  from  enforcement  of  the 
rule.— Oott  T.  Berea  College,  161  S.  W.  204. 

TOWNS. 

See  Municipal  Corp<Hcattons;  Schools  and 
School  Districts. 

TRADE  UNIONS. 

See  Conspiracy,  |  19;  Injunction,  U  101,  114. 

TRANSCRIPTS. 

See  Appeal  and  Error,  {|  626,  636. 

TREATIES. 

See  Adverse  Possession,  {  7. 

TREES. 

See  Covenants;  Logs  and  Logging; 

TRESPASS. 

See  Master  and  Servant  i  315;  Bailroads,  if 
358,  359. 

TRESPASS  TO  TRY  TITLE. 

See  Adverse  Possession,  J|  86,  116;  Appeal 
and  Error,  l§  877,  1027;  Evidence,  f  213; 
Husband  and  Wife,  i  270;  Judgment  i  693; 


and  Error,  l§  877,  1027;  Evidence,  f  213; 
Husband  and  Wife,  i  270;  Judgment  i  OT" 
Sequestration,   i  20;    Stipulations,   |  14. 

I.  ZUOHT  OX*  AOTIOir  AND  DEFENSES. 

{6  (Tex.dv.App.)  In  an  action  to  enjoin  the 
enforcement  of  a  judgment  upon  land    which 

Slaintiff  claimed  was  her  individual  estate,  a 
eed  not  executed  in  favor  of  plaintiff  untU 
after  the  institution  of  the  injunction  suit,  and 
not  referred  to  in  the  pleadings,  is  inadmissible. 
—Childress  v.  Robinson,  161  S.  W.  78. 
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n.  FBOGEEDINCW. 

132  (Tex.Civ.App.)  A  petition  In  trespass  to 
try  title,  which  averred  that  defendants  based 
their  claim  of  sole  title  on  a  deed  executed  by 
plaintiffs  as  members  of  a  firm,  which  includ- 
ed only  the  firm  property,  and  that  the  land  was 
the  individual  property  of  plaintiffs,  states  a 
dause  of  action. — Dye  v.  Livingston  Lumber  Co., 
161  S.  W.  53. 

.  Counts  of  a  petition  held  to  state  no  cause 
of  action. — ^Id. 

( 35  (Tex.Civ.App.)  Where  defendants  stipu- 
lated that  plaintiffs  held  whatever  title  A. 
had  at  his  death,  and  he  died  in  1870,  evidence 
to  show  acquisition  of  adverse  title  thereafter 
is  inadmissible.— Adams  v.  Wm.  Cameron  & 
Co..  161  S.  W.  417. 

f38  (Tez.Civ.App.)  la  trespass  to  try  title, 
plaintiff  must  establish  prima  facie  his  title 
and  right  to  recover,  before  the  defendant  is 
required  to  make  any  defense. — Childress  t. 
Robinson,  161  S.  W.  78. 

{38  (Tex.Civ.App.)  A  plaintiff  has  the  bar- 
den  of  establishing  the  location  of  the  ancient 
{irant  under  which  he  claims,  so  as  to  include 
the  land  sued  for.-^Campbell  t.  Oibbs,  161  8. 
W,  430. 

1 41  (Tex.Civ.App.)  Evidence  held  sufficient 
to  support  a  conclusion  that  defendant's  grantor 
by  deed  or  settlement  had  acquired  the  title 
of  two  of  his  brothers  to  their  interest  in  the 
land.— Le  Blanc  t.  Jackson,  161  S.  W.  60. 

Evidence  as  to  talk  in  the  family  that  defend- 
ant's grantor  had  acquired  the  title  of  his 
brothers  held  admissible  as  bearing  upon  the 
knowledge  of  the  grantor's  claim  on  Uw  part 
of  the  brothers'  heirs. — Id. 

{41  (Tex.Civ.App.)  In  trespass  to  try  title 
to  recover  land  under  ancient  graiits,  evidence 
held  to  sustain  a  finding  that  the  land  claimed 
bad  not  been  located  and  surveyed  on  the 
ground,  so  as  to  embrace  the  land  claimed  by 
plaintiff.— CampbeU  v.  Oibbs,  161  S.  W.  4S0. 

{41  (Tex.Giv.App.)  In  trespass  to  try  title 
wherein  an  intervener  and  certain  of  the  de- 
fendants claimed  under  the  ten-year  statute  of 
limitation  by  reason  of  improvenients  and  pos- 
■ession  I?y  tiieir  ancestor,  evidence  held  not  to 
show'  that  their  ancestor  had  conveyed  160 
acres  to  a  third  person.r-Mixon  t.  Wallis,  161 
S.  W.  807. 
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n.  DOOKETfl,  XJ8T8,  AHS  OAI.EH- 
DAB8. 

(  1 1  (Ky.)  Under  G!v.  Code  Prae.  (  10.  snb- 
sec.  4,  permitting  transfer  of  a  case  to  the 
equity  docket  if  it  involves  complicated  ac- 
counts, an  action  for  the  value  of  servioea, 
etc.,  was  properly  transferred  where  there  were 
more  than  400  separate  items  of  charges  and 
countercharges.— Garvey  v.  Garvey.  161  S.  W. 
526. 

A  case  should  be  transferred  to  the  equity 
docket,  under  Civ.  Code  Prac.  {  10,  snbsec.  4, 
in  all  cases  where  there  is  difficulty  in  adjnst- 
ing  accounts,  or  the  issues  are  so  numerous  and 
complicated  as  to  make  a  Jury  trial  impracti- 
cable.— Id. 

XV.  BEGEPnOK  OF  BVISEHOE. 

(C)  ObJeotlOBm  Motlona  to  StrllEo  Omt,  ■>< 
BxeoptlOB*. 

{75  (Tsx.C9T.App.)  Plaintiff  having,  without 
objection,  testified  to  a  matter  pertinent  to  the 
issue,  it  was  not  error  to  permit  another  wit- 
ness for  plaintiff  to  testify  to  the  same  matter. 
— Lattimorfe  v.  Puckett  ft  Wear,  161  S.  W.  951. 

{ 82  (Ark.)  On  objection  to  evidence,  the 
court's  attention  'should  have  been  called  to  the 
particular  objection.— Western  Union  Tele- 
graph Co..  v.  Alford,  161  S.  W.  1027. 

{ 84  (Ark.)  Ordinarily  a  general  objection  to 
evidence  is  suRicient  to  raise. the  question  of  its 
competency. — Western  Union  Telegraph  Co.  v. 
Alford,  161  S.  W.  1027. 

i  84  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion by  a  railroad  brakeman,  evidence  tending 
to  show  his  freedom  from  contributory  negli- 
gence held  admissible  on  general  objection,  as 
against   the   contention   that   it   showed   negli- 

fence  of  defendant  not  pleaded.— Ft.  Worth 
telt  Ry.  Co.  v.  CabeU,  161  S.  W.  1083. 
{ 89  (Tex.Civ.App.)  A  collateral  oral  contract 
to  pay  the  debt  of  another  being  within  the 
statute  of  frauds  (Rev.  Civ.  St  1911,  art  3965), 
testimony  by  plaintiff  that  defendant  made  such 
an  agreement  is  incompetent  to  show  an  in- 
debtedness on  defendant's  part  and  shonld  be 
stricken.— Johnson  v.  Tindall,  ISl  S.  W.  401. 

{  95  (Tex.CivApp.)  Testimony  that,  after  the 
services  were  rendered  to  defendant  s  married 
daughter,  defendant  orally  promised  to  iiay  if 
the  daughter's  husband  did  not  while  objec- 
tionable because  showing  a  contract  in  contra- 
vention of  the  statute  of  frauds,  was  properly 
received  over  objection  that  the  promise,  bavinc 
been  made  after  the  services  were  rendered  and 
not  being  in  writing,  was  not  binding  on  de- 
fendant—Johnson V.  Tindall,  161  S.  W.  401. 

{  105  (Ark.)  Evidence  as  to  the  contents  of 
a  recorded  deed  could  be  considered  Uiongh  the 
original  deed  was  in  existence,  where  admitted 
without  objecti<m. — Felker  v.  Bice,  161  S.  W. 
162. 

▼.  ABOtTMEHTB  AND  OOHDtTOT  OF 
OOWSEL. 

I  106  (Tex.Giv.App.)  The  scope  of  the  ar^ 
ment  of  counsel  rests  largely  in  the  discretion 
of  the  trial  court— Texas  Midland  B.  B.  v. 
Wiggins,  161  S.  W.  446. 

VI.  TAKING   CASE  OB  QUXSTION 
FHOM  XDBT. 

(A)  <t«eatloaa  of  I.aw  or  of  Foot  IB  Gem- 

eral. 

{  136  (Tez.CiT.App.)  Where  there  is  no  am- 
biguity in  a  written  contract  it  is  the  duty 
of  the  court  to  construe  it  and  to  instruct  the 
jury  what  its  legal  effect  ia. — C!onn  t.  Rosamond, 
161  S.  W.  73. 

I  139  (Mo.App.)  In  an  action  agalnat  several 
defendants,  where  the  evidence  wholly  failed 
to  show  the  liability  of  some  of  them,  their  de- 
murrer to  the  evidence  should  be  sustained. — 
Livingston  v.  City  of  St  Joseph,  161  S.  W.  304. 
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I  139  (Tex.Civ.App.)  The  conrt  shoald  not  di- 
rect a  verdict  on  an  issue  of  fact  unless  the  evi- 
dence shows  that  reasonable  men  could  not 
drav  a  different  conclusion. — Zimmerman  v. 
Baugh,  161  S.  W.  943. 

{141  (Mo.App.)  The  court  should  declare  the 
legal  effect  of  uncontradicted  facts.— Russell  v. 
St  Louis  &  S.  F.  R.  Co.,  161  S.  W.  638. 

(D)  Dlrcetlon  of  Verdlet. 

1 178  (Mo.App.)  In  passing  on  a  motion  for 
A  peremptory  instruction  for  defendant,  the 
court  will  consider  the  evidence  in  the  light 
most  favorable  to  plaintiff.— Marts  v.  Powell, 
161  S.  W.  871. 

Vn.  HTSTRUOTIOKS   TO    JURY. 

(A)  ProTlKee  of  Covrt  amA  Jarjr  is  Gen- 
eral. 

(  191  (MoJ^pp.)  Where  plaintifTs  horse  while 
bnng  driven  07  S.  was  Killed  on  defendant's 
CTOsaing,  an  instruction  that  defendant  was  lia- 
ble if  the  property  was  destroyed  on  account 
of  the  joint  or  concurrent  negligence  of  both 
defendant  and  S.  held  objectionable  as  assum- 
ing that  the  damage  was  caused  by  such  con- 
current negligence. — Fife  v.  Chicago  &  A.  R. 
Co.,  161  S.  W.  300. 

{191  (MojVpp.)  In  an  action  for  services,  a 
request  to  charge  that,  though  defendant  told 
plaintiff  to  take  charge  of  certain  mules,  that 
statement  would  not  constitute  a  contract  of 
employment  on  defendant's  part  individoally 
Xeld  properly  refused. — Hatfield  v.  Swift,  161 
S.  W.  359. 

{191  (McA^p.)  An  instruction  allowing 
plaintiff  commissions  for  selling  oil  for  defend- 
ant, which  was  required  to  be  sold  at  the  mar- 
ket price,  that,  if  it  was  not  agreed  that  plain- 
tiff could  allow  rebates,  defendant  could  refuse 
to  permit  him  to  give  rebates,  etc.,  held  errone- 
ous as  assuming  that  an  agreement  relating  to 
rebates,  made  contemporaneously  with  the  writ- 
ten contract,  was  valid. — GoUer  v.  Henseler 
Mercantile  Oil  &  Supply  Co.,  161  S.  W.  584. 

{191  (Mo.App.)  In  an  action  for  injuries 
from  a  collision,  an  instruction  that  if  the  jury 
believed  that  the  motorman  saw,  or  by  ordina- 
ry care  could  have  seen,  the  plaintiff's  wagon  in 
dangerous  nearness  to  the  track,  held  not  ob- 
jectionable as  assuming  that  the  car  was  "in 
dangerous  nearness  thereto"  without  the  qualifi- 
cation. "If  you  so  find." — Johnson  v.  Spring- 
field -Traction  Co.,  161  S.  W.  1193. 

{191  (Tex.Civ.App.)  In  contractor's  action 
for  damages  from  refusal  to  permit  him  to  per- 
form^ instruction  on  measure  of  damages  as  to 
considering  irregularity  of  the  job,  distance 
from  the  contractor's  home,  and  other  expenses, 
held  properly  refused  as  assuming  that  such 
matters  were  parts  of  the  expense  of  perform- 
ance.— Waterman  Lumber  &  Supply  Co.  v. 
Holmes,  161  S.  W.  70. 

{191  (Tex.Civ.App.)  In  action  for  injuries 
to  property  in  crossing  accident,  an  instruction 
held  properly  refused,  even  if  otherwise  proper, 
because  it  made  driver's  failure  to  heed  warn- 
ing negligence  per  se,  whether  or  not  an  ordi- 
narily prudent  person  would  have  observed  the 
warning.- Texas  Midland  K.  K.  v.  Nelson,  161 
S.  W.  1088. 

I  194  (Ark.)  In  an  action  for  injuries  while 
attempting  to  board  a  moving  train,  instruc- 
tion as  to  plaintiff's  right  to  rely  on  the  assur- 
ance of  defendant's  agent  on  the  train  held  not 
objectionable  as  taking  the  issue  of  contributory 
negligence  from  the  jnry. — St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Green,  161  8.  W.  148. 

{  194  (Mo.App.)  An  instruction  that  positive 
evidence  of  witnesses,  that  they  heard  the  e;ong 
of  a  street  car  was  entitled  to  greater  weight 
than  negative  evidence  of  witnesses  who  said 
that  they  were  in  a  position  to  hear  it  but  did 


not  hear  it,  held  properly  refused. — Johnson  v. 
Springfield  Traction  Co.,  161  S.  W.  1193. 

{  194  (Tex.Civ.App.)  In  a  brakeman's  action 
for  injuries  by  slipping  from  a  step  of  the  tend- 
er, instruction  as  to  the  dangerous  condition 
of  the  step  and  as  to  defendant's  negligence  in 
maintaining  it  held  not  on  the  weight  of  the 
evidence.— St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Martin,  161  S.  W.  406. 

§  194  (Tex.Civ..\pp.)  In  action  for  price  of 
lumber  which  defendant  claimed  to  have  reject- 
ed, where  his  pleading  and  evidence  showed  the 
use  of  a  small  quantity  of  the  lamber  by  mis- 
take, instruction  that  he  could  not  accept  in 
part  and  reject  in  part  held  properly  refused 
as  on  the  weight  of  the  evidence. — Continental 
Lumber  ft  Tie  Co.  v.  Miller,  161  S.  W.  927. 

(B)  Neeesalty  and  Snbleot-Matter. 

{203  (Tex.Civ.App.)  Where  two  or  more 
grounds  of  negligence  are  alleged  as  the  basis 
of  the  plaintiff's  action,  and  the  conrt  submits 
the  case  only  upon  one  of  them,  the  other 
ground  of  negligence  Is  thereby  withdrawn  from 
the  juiy's  consideration,  and  the  defendant  is 
not  entitled  to  have  any  special  charge  thereon. 
—St.  Louis  Southwestern  Ry.  C&  of  Texas  T. 
Martin,  161  S.  W.  406. 

§217  (Ark.)  A  cautionary  instruction  as  to 
the  right  to  sue  in  a  county  for  an  injury  oc- 
curring in  another  county  held  proper,  where 
the  court's  attention  was  called  to  a  newspa- 
per article  published  as  to  the  trial  of  cases 
brought  in  counties  other  than  those  where  the 
injuries  complained  of  occurred. — St  Louis,  I. 
M.  &  S.  R.  Co.  V.  Thurman,  161  S.  W.  1054. 

{219  (Mo.App.)  An  instruction,  on  a  trial  of 
an  interplea  nled  by  a  third  person  claiming 
goods  levied  in  attachment  held  defective  for 
failing  to  state  what  character  of  frauds  defeat 
a  sale  within  Rev.  St.  1909,  $§  2881,  2887, 
making  a  sale  of  personalty  without  delivery 
void  as  to  creditors. — Keet-Ronntree  Dry  Goods 
Co.  V.  Hodges,  161  S.  W.  882. 

{219  (Tex.Civ.App.)  The  conrt  need  not  de- 
fine to  the  jnry  the  meaning  of  the  words 
"would  hold  water"  in  a  contract  for  construc- 
tion of  a  dam ;  they  being  of  common  use  and 
easily  understood.— Lattimore  v.  Puckett  & 
Wear,  161  S.  W.  961. 

(O)  Konui  Reaivtattcs.  aad  Snfllclener. 

{228  (Tez.Civ.App.)  An  instruction,  in  an 
action  for  damages  to  a  piano  in  transit  that 
if  it  was  injured  by  defendant's  negligence  the 
jury  should  find  for  plaintiff  the  difference  in 
its  cash  market  value  in  the  condition  in  which 
it  was  delivered  to  it  if  delivered  in  good  con- 
dition, and  "said  piano  should  have  arrived  in 
at  Dallas,  the  difference  in"  its  cash  market 
value  in  tne  condition  in  which  in  did  arrive  at 
Dallas,  held  not  erroneous  because  of  the  quoted 
part.— Missouri,  K.  &  T.  I^^.  Co.  of  Texas  t. 
Western  Automatic  Music  Co.,  161  S.  W.  380. 

S  229  (Ky.)  In  a  personal  injury  action, 
where  one  instruction  correctly  stated  the  rule 
as  \o  damages,  it  was  not  necessary  in  another 
instruction,  on  the  question  of  defendant's  lia- 
bility, to  restate  the  rule.— Steams  Goal  & 
Lumber  Co.  v.  Tuggle,  161  S.  W.  1112. 

{229  (Tex.Civ.App.)  Where  the  evidence  is 
so  conflicting  as  to  authorize  the  jury  to  find 
for  either  party,  instructions  so  emphasizing 
and  repeating  the  theory  of  plaintiff's  cause 
that  they  amount  to  a  peremptory  instruction 
for  him  are  erroneous. — Risinger  v.  Sullivan, 
161  S.  W.  397. 

{ 233  (Ky.)  The  instructions  must  be  suffi- 
ciently concrete  to  bring  before  the  jury  the 
law  of  the  case,  and  instructions  which  do  not 
present  a  party's  theory  of  the  case  are  insuffi- 
cient—Nashville, C.  &  St  L.  R.  Co.  V.  Banks, 
161  S.  W.  654. 
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{234  (Mo.App.)  In  an  action  for  killing 
plaintitTs  llotBe  at  a  crossing,  it  being  establish- 
ed that  the  statutory  crossing  signals  had  l>een 
given,  the  court  properly  cLarged  that  there 
was  no  evidence  that  the  signals  were  not  giv- 
en, and  restricted  the  jury  to  the  evidentiary 
issues.— Fife  v.  Chicago  &  A.  R.  Co.,  161  S.  W. 
800. 

$236  (Mo.)  An  instruction  tliat  the  jury  will 
consider  the  character  of  the  witnesses  and 
their  conduct  on  the  stand,  etc.,  is  proper.— 
Wendling  v.  Bowden,  161  S.  W.  774. 

(242  (Tex.CivApp.)  Charge,  in  brakeman's 
action  for  injury,  that  unless  the  jury  should 
find  ttie  existence  of  all  the  facts  enumerated  in 
a  previous  paragraph  of  the  charge  they  should 
return  a  verdict  for  defendant,  A«i<I  not  confus- 
ing.—St  Louis  Southwestern  Ry.  Co.  of  Texas 
T.  Martin,  161  S.  W.  405. 

{ 242  (Tex.Civ.App.)  An  instruction  on  con- 
tributory negligence  held  not  misleading.— Tex- 
as Midland  R.  R.  v.  Wiggins,  161  S.  W.  445. 

J  243  (Ark.)  Where'  the  court  properly  charg- 
ed on  agreed  boundary,  a  further  instruction, 
making  plaintiff's  right  to  recover  depend  en- 
tirely on  whether  he  had  adverse  possession  of 
the  land  in  controversy,  was  conflicting  and  er- 
roneous.—Tuiquett  V.  McMarraln,  161  S.  W. 
175. 

1 243  (Mo.App.)  In  an  action  for  injury  from 
a  street  car's  collision  with  plaintiff's  wagon, 
instruction,  permitting  a  recovery  if  defendant 
could  have  prevented  the  accident  by  either 
sounding  a  gong  or  stopping  the  car  and  failed 
to  do  so,  held  not  in  conflict  with  instruction 
permitting  recovery  for  the  negligent  failure  to 
stop  the  car,  even  if  the  gong  was  being  sound- 
ed.—Johnson  ▼.  Springfield  Traction  Co.,  161 
S.  W.  1193. 

1 244  (Mo.App.)  A  request  to  charge  that  a 
certain  statement  made  by  defendant  to  plain- 
tiff would  not  constitute  a  contract  of  employ- 
ment on  defendant's  part  individually  was  im- 
proper as  commenting  on  or  particularizing  cer- 
tain  evidence.— Hatfield  v.   Swift.  161   S.   W. 


(D)  Applleabllltr    to    Pleadlnvs   and   BTt- 
dence. 

I  25D  (Ark.)  An  Instruction,  in  an  action  for 
injuries  to  a  passenger  by  the  derailment  of  a 
car,  held  erroneous  because  submitting  an  issue 
not  raised  by  the  pleadings  and  the  evidence. — 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Thunnan,  161  S. 
W.  1054. 

S  250  (Mo.App.)  Instructions  inapplicable  to 
the  issues  and  evidence  are  improper. — Citizens' 
Bank  of  Senath  v.  Douglass,  161  S.  W.  601. 

§250  (Tex.Civ.App.)  Where  plea  of  recon- 
vention alleging  that  plaintiff  had  circulated 
false  reports  concerning  defendant  preventing 
him  from  marketing  a  crop  of  cotton  and  caus- 
ing him  humiliation,  etc.,  failed  to  allege  and 
there  was  no  evidence  of  the  amount  of  bis  pe- 
cnniary  loss  from  his  inability  to  market  the 
cotton,  held,  that  this  claim  should  not  have 
been  submitted  to  the  jury. — Gillispie  v.  Am- 
brose, 101  S.  W.  037. 

1251  (Mo.App.)  An  instruction  which  per- 
mits the  jury  to  find  for  more  damages  tnan 
asked  by  the  pleader  is  erroneous. — Weller  v. 
Missouri  Lumber  &  Mining  Co.,  161  S.  W.  853. 

S25I  (Tex.Civ.App.)  An  instruction  which 
submits  an  issue  not  raised  by  the  pleadings  or 
evidence  is  erroneous. — Western  Union  Tele- 
graph Co.  v.  Kersten,  161  S.  W.  360. 

i  25 1  (Tex.Civ.App.)  Where  no  actual  dam- 
ages were  claimed  for  the  levy  of  a  garnish- 
ment, the  court  properly  refused  a  request  to 
charge  that  the  jury  should  measure  the  actual 
damages  by  the  reasonable  market  value  of  the 
property  taken,  with  legal  interest  thereon  from 
the  time  of  taking  to  the  time  of  the  trial.— 
Bennett  v.  Foster,  161  S.  W.  1078. 


II  252  (Ark.)  In  replevin  for  logs,  instructions 
held  erroneous  because  not  warranted  by  the 
evidence.— Conway  ▼,  Coursey,  161  S.  W.  1030. 

{  252  (Mo.)  An  instmction  that  the  jury  will 
consider  the  characjter  of  the  witnesses  and 
their  conduct  on  the  stand,  etc,  is  not  objec- 
tionable as  not  baaed  on  evidence,  where  there 
was  evidence  contradicting  the  testimony  of  a 
witness.- Wendling  v.  Bowden,  161  S.  W.  774. 

§  252  (Mo.App.)  An  instruction,  in  an  action 
for  the  death  of  an  employe,  held  abstract  for 
failing  to  point  out  one  or  more  safe  systems  of 
rules,  if  any,  which  the  evidence  tended  to  show 
were  safe,  and  which  might  have  been  adopted 
by  the  employer. — Marquez  v.  Koch,  161  S.  W. 
648. 

§  252  (Mo.App.)  Where,  in  an  action  on  a 
note  by  an  indorsee,  there  was  no  evidence  that 

ElaintiS  acted  in  conjunction  with  the  payee  or 
ad  anything  to  do  with  the  transaction  in 
which  the  note  was  given,  an  instruction  that 
if  he  had  notice  of  the  fraud  before  the  transfer 
of  the  note  to  him,  or  if  he  acted  in  conjunc- 
tion with  the  payee  and  others  in  inducing  de- 
fendant to  execute  the  note,  they  should  find 
for  defendants  was  erroneous. — Hill  v.  Dillon, 
161  S.  W.  881. 

An  instruction  not  justified  by  any  evidence 
in  the  case  should  be  refused. — Id. 

I  252  (Mo.App.)  In  an  action  against  a  street 
railway  for  personal  injuries  from  a  collision, 
where  there  was  no  proof  of  plaintiff's  expect- 
ancy of  life  at  her  age,  it  was  not  error  to  re- 
fuse an  instruction  that  in  determining  the 
amount  of  damages  her  age  and  expectancy 
should  be  considered. — Johnson  v.  Springfield 
Traction  Co.,  161  S.  W.  1103. 

}252  (Tex.Civ.App.)  An  instruction  that,  if 
inspection  would  not  have  disclosed  the  defect, 
the  railroad  company  would  not  be  liable,  to 
one  injured  thereby,  held  erroneous,  in  the  ab- 
sence of  evidence  of  any  inspection. — St.  Louis 
Southwestern  Ry.  Co.  v.  Moore,  161  S.  W. 
378. 

1 252  (Tex.Civ.App.)  In  a  brakeman's  action 
for  injuries,  instruction  permitting  the  consid- 
eration of  the  reasonable  value  of  the  time  lost 
in  consequence  of  the  injury  held  applicable 
to  the  evidence. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas'  v.  Martin,  161  S.  W.  405. 

i  252  (Tex.Civ.App.)  A  requested  charge  Iiav- 
ing  no  basis  in  the  evidence  should  be  refused. 
—Adams  v.  Wm.  Cameron  &  Co.,  161  S.  W. 
417. 

§  253  (Ark.)  In  an  action  involving  a  disput- 
ed boundary  line,  a  modification  of  a  requested 
charge  held  erroneous,  as  in  effect  withdrawing 
plaintiff's  testimony,  on  the  issue  involved,  from 
the  jury.— Turquett  v.  McMurrain,  161  8.  W. 
176. 

(Si)   Reqnesta   or   FrSTers. 

i  255  (Tex.Civ.App.)  The  failure  of  the  court 
to  define  phrases  in  its  instructions  is  not  error, 
in  the  absence  of  a  requested  definition. — ^E<I- 
lerd  V.  Campfield,  161  S.  W.  392. 

{ 255  (Tex.Civ.App.)  An  error  of  omission  in 
the  court's  general  charge  should  be  supplied  by 
a  request  for  a  correct  special  charge. — St 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Martin, 
161  S.  W.  405. 

J  256  (Ark.)  Instructions  as  to  the  validity  of 
a  gift,  which  in  themselves  were  correct,  held 
not  objectionable  because  they  did  not  include 
delivery  as  an  essential  element,  in  the  absence 
of  request  so  to  charge. — Fancher  v.  Kenner, 
161  S.  W.  166. 

S  256  (Tex.Civ.App.)  In  an  action  for  'wropc- 
ful  garnishment,  an  instruction,  authorizing 
the  jury  to  allow  damages  for  such  actual  loss 
as  was  the  natural,  direct  and  proximate  re- 
sult of  the  service  of  the  writs,  AeM  not  ob- 
jectionable as  failing  to  give  to  the  jury  any 
rule  for  measuring  the  actual  damages;  it 
being  incumbent  on  defendants  to  request  far- 
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ther  iDStraetioa  if  they  desired  It— Bennett  ▼. 
Poster,  161  S.  W.  1078. 

{  258  (Mo.App.)  Where  the  conrt  gave  ten  in- 
structions requested  by  on  employer  when  sued 
for  the  negligent  deatii  of  an  employ^,  the  re- 
fusal to  give  seven  other  requested  instructions 
was  not  erroneous.— Marquez  v.  Kjch,  161  S. 
W.  648. 

I  260  (Ark.)  The  refusal  of  requested  instmc- 
tions  was  not  prejudicial  error,  where  other  in- 
structions were  given  correctly  covering  the 
same  subject.— St.  Louis,  I.  M.  &  8.  Ry.  Co.  ▼. 
ReUly,  161  S.  W.  1052. 

f  260  (Mo.App.)  Where  the  court  fully  charg- 
ed that  plaintiff  could  recover  only  in  case  she 
exercised  reasonable  caie  at  the  time  she  was 
injured  on  the  defective  walk  in  question,  It 
was  not  error  to  refuse  an  instruction  prescrib- 
ing the  care  required  of  a  person  passing  over 
snch  walk.— Price  v.  City  of  Maryville,  161  S. 
W.  296. 

1 260  (Mo.App.)  Defendant  was  not  prejudic- 
ed by  refusal  of  a  request  to  charge,  the  sub- 
ject of  which  was  covered  by  another  instruc- 
tion.—Hatfield  T.  Swift,  161  S.  W.  359. 

1 260  (Mo.App.)  Having  given  an  instrnction 
fairly  and  clearly  presenting  an  issue,  further 
instructions,  differently  worded  but  covering  the 
same  point  or  making  nice  legal  distinctions, 
are  properly  refused. — Johnson  v.  Springfield 
a?raction  Co.,  161  S.  W.  1193. 

1260  (Tez.Civ.App.)  Where  defendant  re- 
quested two  8i>ecial  charges  on  the  issue  as  to 
whether  plaintiff's  grantor  had  ever  claimed  a 
definite  tract,  the  giving  of  one  of  the  special 
charges  was  sufficient,  and  defendant  cannot 
complain  of  the  refusal  of  the  other.— Houston 
Oil  Co.  of  Texas  v.  Lambert,  161  S.  W.  6. 

1 260  (Tex.Civ.App.)  Requested  charges  were 
properly  refused  where  those  which  were  cor- 
rect were  sufficiently  covered  by  charges  given. 
—St.  Louis,  B.  &  M.  Ry.  Co.  v.  Vernon,  161  S. 
W.  84. 

1 260  (Tei.CiT.Anp.)  A  requested  charge  la 
properly  refused  where  covered  by  other  chaiges 
given.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  t. 
Leabo,  161  S.  W.  382. 

§  260  (Tex.Civ.App.)  Special  charges  request- 
ed by  defendant  held  properly  refused,  where 
the  subject-matter  thereof  had  been  sufficiently 
charged  in  the  general  charge. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Martin,  161  S.  W. 
405. 

$260  (Tex.Civ.App.)  The  refusal  of  a  re- 
quested charge  covered  by  the  charges  given  is 
not  error.- Adams  v.  Wm.  Cameron  &  Co.,  161 
S.  W.  417. 

{260  (Tex.GiT.App.)  Refusal  of  a  requested 
instruction  may  not  be  complained  of ;  the  mat- 
ter being  substantially  covered,  both  in  affirma- 
tive and  negative  form,  by  another  requested 
instruction,  which  was  given,  and  by  the  gener- 
al charge.— Lattimore  t.  Pnckett  &  Wear,  161 
S.  W.  951. 

{  260  (Tei.Civ.App.)  In  a  personal  injury  ac- 
tion, where  the  court  fully  charged  on  proxi- 
mate cause,  the  refusal  of  a  special  charge  on 
that  issue,  which  also  defined  remote  cause, 
was  not  error.— Ft  Worth  Belt  By.  Co.  v.  Ca- 
bell, 161  S.  W.   1083. 

1 26 1  (Tex.Civ.App.)  Where  an  instruction  is 
partially  bad,  it  may  be  entirely  ref used.- Ben- 
nett v.  Foster,  161  S.  W.  1078. 

1 267  (Mo.)  Where  the  court  modified  an  in- 
struction as  requested  by  defendant,  and  gave 
it  as  modified,  it  was  error  if  the  instruction 
was  a  proper  one,  as  requested.— Turner  v.  But- 
ler, 161  S.  W.  745. 

(0>  Conatractlon  and  Operation. 

{ 295  (Mo.App.)  E}rror  in  a  general  instruc- 
tion omitting  any  reference  to  contributory  neg- 
ligence   held  harmless,    where    it   and    the    in- 


struction thereon  for  defendant  as  •  whole  cov- 
ered such  matter. — Johnson  v.  Springfield  Trac- 
tion Co.,  161  S.  W.  1193. 

i  296  (Mo.App.)  In  an  action  against  a  rail- 
road company,  an  erroneous  instruction  held 
cured  by  others.- Farmer  t.  St  Louis,  I.  M.  & 
S.  By.  Co.,  161  S.  W.  327. 

i  296  (Mo.App.)  In  an  action  against  a  street 
railway  for  personal  injuries  from  a  collision, 
a  defense  like  contributory  negligence,  which 
must  be  pleaded  and  proved  by  defendant,  may 
properly  be  left  to  a  separate  instruction,  so 
that  a  general  instruction  for  plaintiff  omitting 
any  reference  to  such  defense  was  not  errone- 
ous.— Johnson  t.  Springfield  Traction  Co.,  161 
S.  W.  1193. 

§296  (Tex.CiT.App.)  In  a  brakeman's  action 
for  injuries  from  slipping  from  a  step  on  the 
tender,  a  charge  on  the  assumption  of  risk,  if 
objectionable  as  stating  an  abstract  proposition 
of  law,  held,  when  considered'  with  a  special 
charge,  to  correctly  submit  that  issue.— St 
Louis  Southwestern  Ry.  Co.  of  Texas  t.  Mar- 
tin, 161  S.  W.  406. 

IZ.  VERDICT. 

(B)   Special  Interrosatorlea  and  Fladlaca. 

1 349  (Tex.Civ.App.)  The  rule  of  the  Supreme 
Coatt  for  the  district  and  county  courts  gov- 
erning the  submission  of  special  issues  is  not  a 
limitation  of  the  power  of  the  court,  and  the 
court  may  under  the  statute,  at  the  request  of 
either  party  or  on  its  own  motion,  submit  a 
case  on  special  innes. — EUerd  v.  Campfield,  161 
S.  W.  392. 

X.   TBIAX.  BT  OOUXtT. 

(A)  Hearing  and  Determination  of  Cavae. 

}  370  (Ky.)  Where,  in  an  action  for  the  value 
of  services,  etc.,  the  case  was  properly  trans- 
ferred to  the  equity  docket,  under  Civ.  Code 
Prac.  i  10,  subsec.  4,  because  of  the  large 
number  of  accounts  involved,  the  court  alio 
properly  refused  to  submit  certain  questions  to 
the  jury  as  to  whether  defendant  promised  to 

§ay  for  the  work,  etc.— Garvey  v.  Garvey,  161 
;.  W.  626. 

(B)  Flndinv*  of  Fact  and  Conelnalona  of 

Law. 

{ 397  (Tex.Civ.App.)  An  adverse  judgment 
having  been  rendered  against  plaintiff,  be  can- 
not contend  that  it  was  improper  because  the 
conrt  did  not  sustain  his  claims  of  title  up- 
on matters  not  pleaded  or  placed  in  issue. — Rat- 
cliffe  V.  Ratcliffe,  161  S.  W.  30. 

1 397  (Tex.Civ.App.)  In  suit  against  debtor's 
fraudulent  grantee,  finding  against  his  claim  of 
equitable  ownership,  based  on  his  claim  that  he 
furnished  the  consideration  for  the  debtor's  pur- 
chase, held  to  be  implied  from  the  judgment 
against  him.— Landers  t.  McCutchan,  161  S.  W. 
960. 

XI.   WAIVEK   AND    GOBBEOTIOIT    OX* 
IRREOTTXiABITIES  AlfD  EBBOB8. 

1418  (Mo.App.)  Defendant  by  itself  putting 
in  evidence,  uter  demurring  to  plaintiff's  evi- 
dence, thereby  waived  its  demurrer.^Battlea  v. 
United  Rys.  Co.  of  St  Louis,  161  S.  W.  614. 

TROVER  AND  CONVERSION. 

See  Chattel  Mortgages,  §§  170,  220-222,  226, 
229;  Warehousemen,  §  28. 

I.  ACTS  OONSTXTUTIIfa  OOHVEB- 

SION  Ain>  I.IABXUTT 

THEBEFOR. 

S  1 1  (Tex.CiTApp.)  One  who  buys  personalty 
must  ascertain  the  ownership  thereof  at  his 
peril,  and  his  possession  in  denial  of  the  real 
owner's  right  it  the  seller  had  authority  to  sell 
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constitutes  a  conversion  of  the  property. — ^Nnnn 
T.  Pad«itt  Bros.,  161  S.  W.  921. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Adverse  Possession,  f  43;  Appeal  and  Er- 
ror, i  877;  Banks  and  Banking,  §  253;  Cor- 
porations, g  310;  Evidence,  8  271;  Monopo- 
lies, I  12;  Reformation  of  Instrnments,  §( 
19,  36;  Wills,  a  6,  693. 

Z.  OBEATIOIC,  EXISTEirOE.  AND  VA- 
UmiTY. 

(A)   Bxpreaa    Traata. 

1 31  (Tez.Civ.App.)  A  showing  of  accident, 
fraud,  or  mistake  is  not  necessary  to  ingraft  a 
trust  upon  a  deed  conveying  the  legal  title  on 
its  face.— BatcllfE  v.  BatclifC  161  8.  W.  30. 

(B)  Reavltlnc  Traata. 

f  81  (Mo.)  Where  a  widow  with  minor  chil- 
dren assumed  to  deal  with  the  personal  estate 
of  her  deceased  husband  as  her  own,  and  in- 
vested it  In  real  estate  in  her  own  name,  there 
was  a  resulting  trust  in  the  property  so  pur- 
chased in  favor  of  the  children,  whose  money 
was  so  used,  and  in  such  ratable  proportion  to 
each  as  each  contributed  to  the  purchase  mon- 
ey.—Hyndfl  V.  Hynds,  161  S.  W.  812. 

H.  OONSTBXrOTION   AMD   OFEBA- 
TION. 

(B)  Batata  or  Intereat  of  Tnutee  and  of 
Ceatnl   due  Trnat. 

S  147  (Mo.)  A  cestui  gue  trust  who  Is  entitled 
to  a  conveyance  may  direct  that  it  be  made  to 
another  so  as  to  pass  his  whole  interest  in  the 
property.— Boothe  v.  Cheek,  161  S.  W.  79L 

TUBERCULOSIS. 

See  Taxation,  {  38. 

ULTRA  VIRES. 

See  Corporations,  {  809. 

UNDUE  INFLUENCE. 

See  Contracts,  §g  96,  99;  Deeds,  g  72;  Willa, 
SS  156-166,  324. 

UNIONS. 

See  Conspiracy,  g  19;  Injunction,  |{  101,  114. 

UNITED  STATES. 

See  Courts,  g  96. 

USURY. 

Z.   USUBIOUS   CONTRACTS   AND 
TRANSACTIONS. 

(A)   Nature  and  Talldltr. 

{2  (Mo.App.)  Notes  secured  by  a  chattel 
mortgage,  payable  in  Missouri  though  executed 
in  Kansas,  held  Missouri  contracts,  and,  being 
void  for  usury  under  the  law  of  that  state,  were 
unenforceable. — J,  I.  Case  Threshing  Mach.  Co. 
y.  Tomlin,  161  S.  W.  286. 

g48  (Mo.App.)  Under  Rev.  St.  1909,  g  7182, 
a  note  bearing  a  lawful  rate  of  interest  before 
maturity  and  an  unlawful '  rate  after  that  time 
is  usurious,  if  forbearance  is  exercised  and  the 
unlawful  rate  is  exacted. — J.  I.  Case  Threshing 
Mach.  Co.  V.  Tomlin,  161  S.  W.  286. 

g  80  (Mo.App.)  Under  the  express  provisions 
of  Rev.  St.  1909,  g§  7180,  7182,  7184,  a  chattel 
mortgage  securing  a  note  bearing  more  than  8 
per  cent,  interest  is  void  for  usury. — J.  I.  Case  , 
Threshing  Mach.  Co.  v.  TomUn,  101  8.  W.  286.  I 


(B)  Rlarhta  and  Bemedlea  af  Partlea. 

gits  (Ark.)  Parol  evidence  is  admiaaiUe  l» 
show  that  a  contract  for  the  purchase  and  re- 
sale of  land  is  a  mere  cloak  for  nsoir.— Piickett 
V.  WilUama,  161  S.  W.  1023. 

VACATION. 

See  Divorce,  |  167. 

VALUE. 

See  Partition,  {§  55,  68. 

VARIANCE. 

See  Indictment  and  Information,  |  171:  Baptu 
g  66;  Bobbery,  g  20.  «       '-t 

VEHICLES. 

See  Constitutional  Law,  g  301;  Highways,  g 
165.  ^^ 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  g  1027;  (Constitutional 
Law,  g  75;  Evidence,  g§  230,  419;  Execu- 
tion, gg  272,  275;  Executors  and  Adminis- 
trators, gg  329-397 ;  Frauds,  Statute  of,  g  18 ; 
Homestead,  g  203;  Judgment,  g  251;  Logs 
and  Logging,  g  3;  Municipal  Corporations,  { 
487;  Partnership,  g  246;  Payment,  I  86; 
Railroads,  g  72;  Remainders,  g  16;  Sales; 
Specific  Performance. 

n.   OONSTRTTCTION   AND   OPERA- 
TION OF  OONTRACT. 

g  54  (Tez.(3iv.App.)  A  vendor  of  real  estate 
fctains  the  superior  title  until  the  purcliase 
money  is  paid.— Ivy  v.  Pugh,  181  8.  W.  939. 

g  79  (Tex.Civ.App.)  A  deed  and  a  biU  of  sale 
of  personalty  with  the  grantee's  simultaneoosly 
executed  mortgage  and  notes  to  secure  payment 
of  the  purchase  price,  construed  together.  Mi 
to  show  an  executor/  contract  for  a  conveyance 
of  land;  the  superior  title  to  remain  in  the 
grantor  until  payment  of  the  purchase  price.— 
Vinson  v.  W.  T.  Carter  ft  Bro.,  161  8.  W.  49. 

g  80  (Ky.)  Evidence  held  to  show  that  a  sale 
of  land  was  by  the  acre,  and  not  in  gross, 
thouRh  the  deed  described  the  land  by  adjoin- 
ing land  and  public  roads,  and  recited  that 
there  were  200  acres,  more  or  less.— Moreland 
V,  Henry,  161  S.  W.  U05. 

IV.  FEBFORBCANOE    OF    OONTRACT. 

(D)   Payment   of  Pnreliaae   Monex. 

g  175  (Ey.)  Where  plaintiff  understood  the 
purpose  of  defendant  in  buying  the  surface  of 
his  land,  plaintiff  should  be  compelled  to  abate 
the  purchase  price  by  the  amount  necessary  to 
obtain  a  quitclaim  deed  from  another  mining 
company  to  whom  he  had  granted  inconsistent 
rights. — Marrowbone  Coal  &  Coke  C!o.  v.  Cole- 
man, 161  8.  W.  238. 

V.  RIGHTS  AND  LIABTT.mEg  OF 
PARTIES. 

(A)  Aa  to  Baeb  Otber. 

g  203  (Ky.)  A  vendee  of  real  property  under 
an  oral  contract  of  sale  held  not  liable  for  the 
destruction  of  a  cabin  on  the  property  which 
she  replaced  with  a  better  house. — Burks  v. 
Douglass,  161  S.  W.  225. 

(C)   Bona   Fide  Pnroliaaera. 

J  229  (Tex.Clv.App.)  Where  a  purchaser  was 
affected  with  notice  that  his  grantor  acquired 
title  during  the  life  of  his  wife,  he  was  charged 
with  notice  that  the  property  was  community. — 
Le  Blanc  v.  Jackson,  161  S.  W.  60. 

Where  a  purchaser  knew  that  his  granntr 
had  been  married,  as  several  of  bis  cnildren 
joined  in  the  deed,  he  was  bound  to  take  notice 
that  other  children  of  the  grantor's  wife  were 
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«ntitled  to  an  tntereit  in  their  mother's  half  of 
commnnity  land. — Id. 

1231  (Mo.)  Under  Rev.  St  1909,  {  2810,  r»- 
lating  to  notice  b;  record,  a  purchaser  is  charg- 
ed with  constructive  notice  of  everything,  m 
prior  recorded  deeds,  which  go  to  make  up  the 
chain  of  title  under  which  he  holds. — Qarrett  t. 
Wiltse,  161  S.  W.  694. 

8  239  (Tez.Cir.App.)  The  legal  title  of  the 
purchaser  for  value  not  shown  to  have  notice 
of  an  outstanding  equitable  title  held  superior 
to  the  equity.— Le  Blanc  v.  Jackson,  161  S.  W. 
«0, 

1242  (Tez.Civ.App.)  Parties  asserting  an  eq- 
uitable title  as  against  a  purchaser  for  value 
liave  the  burden  of  showing  that  he  had  notice 
of  all  the  facts  constituting  their  title.— Le 
Blanc  V.  Jackson,  161  S.  W.  60. 

8  243  (Mo.)  As  a'gainst  a  subsequent  bona  fide 
purchaser  without  notice  of  such  declarations, 
evidence  as  to  a  prior  grantor's  declarations  as 
to  the  estate  intended  to  be  conveyed  waa  not 
admissible  if  not  actually  brought  to  such  sub- 
sequent purchaser's  notice. — Garrett  v.  Wiltse, 
191  a.  W.  694. 

VI.  BEMia>IZ:S  OF  VENDOB. .  __ 
(A)   Iilen  and  Reocverr  of  LiSnd. 

i  258  (Ky.)  A  deed  providing  that  in  consid- 
eration of  $500,  secured  to  be  paid  by  part  of 
«.  note  of  S500  ezecuted  to  grantee  by  C.  for 
$500,  "$240  of  which  was  part  of  the  above 
consideration,"  the  balance  being  evidenced  by 
notes  of  grantee,  and  retaining  a  lien  for  "the 
unpaid  purchase  money  hereinbefore  named," 
only  secured  the  balance  of  the  price,  the  $240, 
even  if  the  lien  was  intended  to  apply  to  the 
C.  note  of  $600.— Arnett  v.  Howard,  161  S.  W. 
«81. 

1265  (Tez.Civ.App.)  Plaintiff,  daiming  nn- 
^er  a  purchaser  from  a  vendee  with  notice  of 
the  vendor's  lien  and  superior  title,  held  not 
entitled  to  recover  against  those  claiming  under 
the  vendor.— Vinson  v.  W.  T.  Carter  &  Bro., 
161  S.  W.  49. 

8  267  (Tez.Civ.App.)  "Where  defendant  gave 
vendor's  lien  notes  In  "payment  of  land  and  aft- 
er bankruptcy  deposited  the  amount  of  the  note 
then  due  with  the  payee  under  an  agreement 
that  the  deposit  should  be  returned  to  him  in 
case  it  was  held  in  the  bankruptcy  court  that 
the  land  was  not  his  homestead,  the  payee's 
wrongful  retention  of  the  deposit  after  an  ad- 
judication adverse  to  the  homestead  alaim  did 
not  constitute  payment.— Brown  v.  Bay  City 
Bank  &  Trust  Co.,  161  S.  W.  23. 

(B)  Aetlona  for  Pnrcliaae  Money. 

§315  (Tez.Civ.App.)  A  deed  and  a  bill  of  sale 
of  personalty  with  the  grantee's  simultaneously 
ezecuted  mortgage  and  notes  to  secure  the  pay- 
ment of  the  purchase  price  held  proof  tliat  the 
purchase  money  was  not  fully  paid  at  the  time 
of  the  conveyance. — Vinson  v.  W.  T.  Carter  & 
Bro.,  161  S.  W.  49. 

1 315  (Tez.Civ.App.)  In  an  action  by  a  ven- 
-dor  for  the  price,  evidence  held  to  show  perform- 
ance by  the  vendor,  and  that  out  of  the  pay- 
ment to  be  made  by  the  purchaser  to  the  escrow 
holder  tazes  on  the  land  and  incumbrances  were 
to  be  paid,  so  that  the  purchaser  would  acquire 
a  good   Utle.— Fahey  v,  BenedetU,  161  S.   W. 

VH.  BEMEBIES  OF  PUBOHASEB. 

(B)  Aetfona  tor  Breaoli  of  Contract. 

■  8343  (Kyi)  Where  a  tract  of  land  was  rep- 
resented by  the  vendor  to  contain  200  acres, 
and  the  sale  was  not  in  gross  of  a  body  of  land, 
but  by  the  acre,  the  vendee  could  recover  the 
value  of  any  deficit  in  quantity.— Moreland  v. 
Henry,  161  S.  W.  1105. 


VENUE. 

See  Appeal  and  Error,  8  ^6;  Criminal  Law, 
§8  111-137,  664,  1144,  1160;  Trial,  {  217. 

H.  DOMIOIUS   OB   BESIBENCE  OF 
PABTIES. 

8  21  (Tez.Clv.App.)  Under  Bev.  St  1896,  art. 
1194,  prescribing  the  venue  of  actions  upon 
contracts  to  be  performed  In  any  particular 
county,  a  consignor  of  cotton  shipped  to  and 
paid  for  by  drafts  in  H.  county,  could  not  in 
the  consignee's  action  to  recover  an  overpay- 
ment, plead  privilege  to  be  sued  in  T.  coun^, 
where  ne  resided.- Theodore  Keller  Co.  v.  Man- 
gum,  161  S.  W.  19. 

Wnere  a  written  contract  between  a  con- 
signor of  cotton  and  a  consignee  was  to  be  per- 
formed in  H.  country,  so  that  the  consignor  could 
not  plead  the  privilege  of  being  sued  in  anoth- 
er county,  the  venue  for  the  consignee's  recov- 
ery of  overpaid  freight  charges  might  also  lie 
in  H.  county,  in  order  to  avoid  a  multiplicity  of 
suits. — ^Id. 

m.  OHAirOE   OF   VENXTE   OB   PI^CE 
OF   TBIAX.. 

836  (Ark.)  Acta  1909,  p.  761,  providing  that 
the  venue  of  civil  actions  shall  not  be  changed 
unless  the  court  finds  that  the  same  is  neces- 
sary to  obtain  a  fair  trial,  applies  to  all  civil 
actions.- St  Louis,  I.  M.  &  S.  By.  O.  v.  Reil- 
ly,  161  S.  W.  1062. 

8  42  (Ark.)  Under  Acts  1909,  p.  761  provid- 
ing that  the  venue  of  civil  actions  shall  not  be 
changed  unless  the  Judge  finds  that  the  same 
is  necessary  to  secure  a  fair  trial,  upon  finding 
that  a  fair  trial  may  be  had  in  the  county  of 
the  venue,  the  judge  has  no  discretion  to  order 
a  change.— St  Louis,  L  M.  &  S.  Ry.  Co.  v.  Reil- 
ly,  161  S.  W.  1052. 

8  72  (Ark.)  While  the  court  has  a  certain 
discretion  in  weighing  the  evidence  on  a  motion 
to  change  the  venue  because  of  local  prejudice, 
it  cannot  arbitrarily  refuse  a  change  if  the  ev- 
idence shows  that  a  fair  trial  cannot  be  had. 
—St.  Louis,  I.  M.  &  8.  By.  Co.  v.  Eeilly,  161 
S.  W.  1052. 

A  statement  by  the  judge,  when  defendant  of- 
fered to  produce  20  or  more  persons  to  sign  an 
affidavit  supporting  the  change  of  venue,  that 
it  would  do  no  good,  as  a  request  of  200  persons 
would  not  compel  him  to  make  an  order  he  did 
not  think  was  correct,  was  not  a  refusal  to  hear 
more  testimony  on  the  question. — Id. 

The  court  has  some  discretion  in  determining 
how  many  witnesses  he  will  hear  on  a  motion  to 
change  the  venue  because  of  local  prejudice. 
— Id. 

VERDICT. 

See  Criminal  Law,  UltSS,  857-S66,  885 ;  Hom- 
icide. 8  313 ;  New  Trial,  88  72,  78 ;  Pleading, 
88  4()3-433 ;  Robbery,  8  28 ;  Trial,  88  178.  3<3. 

VERIFICATION. 

See  Divorce,  8  105;  Injunction,  {  122;  Plead- 
ing, 8  301. 

VIGILANT  WATCH  DOCTRINE. 

See  Street  Railroads,  88  81>  80. 

VOLUNTARY  PAYMENT. 

See  Payment,  8  82. 


See  Elections. 


VOTERS. 
WAIVER. 


See  Account,  Action  on,  8  4 ;  Appeal  and  Error. 
i  194;  Criminal  Law.  8  1178;  Highways,  f 
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88;  Inaurancft,  S{  766,  819,  825;  Juadeea  of 
the  Peace,  {  174;  Parties,  |  75;  Pleading,  ({ 
408-433;  Bales,  |  176;  Trial,  f  418. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Pledges,  |  29. 

{ 28  (Mo.App.)  A  cold  storage  company,  to 
whom  produce  stored  with  it  was  pledged  for 
advancements,  having  refused  to  sell  it  to  cus- 
tomers produced  by  the  pledgor  at  prices  suffi- 
cient to  pay  it,  and  then  sold  it  tor  less,  is 
liable  for  conversion.— Union  Cold  Storage  & 
Warelioase  Co.  v.  Pitts,  161  S.  W.  1182. 

WARNING. 

See  Blaster  and  Servant,  H  160,  165. 

WARRANT. 

Sm  Searches  and  Seizures. 

WARRANTY. 

Bee  Sales,  H  279,  284,  425^440. 

WATERS  AND  WATER  COURSES. 

See  Levees ;  Municipal  Corporations,  !|  70,  73, 
266,  772;  Navigable  Waters:  Pleading,  }  8; 
BailroadB,  §§  108,  114 ;  Trial,  |  219. 

n.  NATUBAI.   WATER   OOUKSES. 
(A)  Riparian  Rlsrltta  in  Oeneral. 

1 38  (Tex.Civ.App.)  A  depression  of  the 
ground  in  a  flat  marshy  countir  filled  with 
rank  vegetation  from  a  quarter  of  a  mile  to  a 
mile  in  width,  with  no  defined  banlcs  and  no 
channel,  and  through  which  water  only  oosp3, 
is  not  ft  watercourse.— Wilbom  v.  Terry,  161  S. 
W  88 

V.   SUItFACE  WATERS. 

1 1 18  (Tez.Civ.App.)  Where  a  lower  land- 
owner prevents  surface  waters  from  flowing 
over  his  land,  thus  obstructing  natural  drain- 
age, though  not  interfering  with  the  water- 
course, he  is  not  liable  for  injuries  caused  to 
the  lands  of  other  proprietors  upon  which  the 
snrface  waters  are  thrown  back. — Wilborn  v. 
Terry,  161  S.  W.  33. 

A  landowner  who  erected  a  dam,  thus  collect- 
ing surface  waters  in  a  lake  upon  his  own  prop- 
erty and  retaining  them  so  that  they  were 
thrown  back  on  the  land  of  higher  proprietors, 
is  liable  for  the  injury.— Id. 

I  126  (Tex.Civ.App.)  In  an  action  for  damag- 
es for  damming  a  lake  so  that  snrface  waters 
were  collected  and  thrown  back  on  plaintiff's 
land,  evidence  held  insufficient  to  show  that  the 
dam  cast  water  upon  plaintiffs  land,  at  most 
only  showing  that  it  prevented  the  snrface  wa- 
ter from  flowing  off  as  rapidly  as  before. — Wil- 
bom V.  Terry,  161  S.  W.  38. 

IX.  Pimx.10  WATER  8UVFI.T. 
(A)  Domestlo   and   Hanlolpal   Purposes. 

i  i  83  (Ky.)  An  offer  by  a  city  to  purchase  the 
property  of  a  water  company  at  a  fixed  price 
held  not  an  exercise  by  it  of  its  option  to  pur- 
diase  under  a  contract  with  the  water  company 
but  an  offer  to  make  a  new  contract.— Kenton 
Water  C!o.  v.  aty  of  Covington,  161  S.  W. 
988. 

WAYS. 

See  Municipal  Corporations,  ||  648,  663,  76&- 

WEAPONS. 

See  Robberr,  ({  28,  80. 

I  13  {Tex.Cr.Anp.)  A  person  who  was  elec- 
tioneering  on  election  day,  and  not  properly 


conducting  himself,  held  not  Justified  in  carry- 
ing a  pistol,  though  he  hod  reason  to  believe 
from  assaults  made  on  others  that  he  was  like- 
ly to  be  assaulted.— Tafolla  v.  State,  161  S.  W. 
109L 

WILLS. 

See  Conversion;  Descent  and  Distribution; 
Executors  and  Administrators;  Powers;  Tax- 
ation, {{  867,  893. 

I.  NATURE  AKD  EXTEXT  OV  TEITA- 
MEXTART  POWER. 

1 6  (Mo.)  An  equitable  interest,  such  as  a  re- 
sulting trust,  would  pass  under  the  beneficiaqr's 
will  if  its  terms  were  sufficient  to  pass  such  m- 
teresL— Boothe  v.  Cheek,  161  8.  W.  791. 

n.  TESTAMEXTARX  OAPAORT. 

i  47  (Mo.)  That  testator  was  old  and  great- 
ly weakened  in  mind  and  body  did  not  justify 
the  court  in  confining  him  more  closdy  to  con- 
ventional methods  in  distribution.*— Turner  v. 
Butter,  161  S.  W.  745. 

i  52  (Mo.)  The  burden  is  upon  the  proponent 
of  a  will  to  establish  testamentary  capacity  of 
the  testator  by  a  preponderance  Mf  all  the  evi- 
dence.—Turner  V.  Butler,  161  S.  W.  745. 

§  53  (Mo.)  Where  the  issue  was  as  to  the 
testamentary  capacity  of  testator,  the  court 
properly  excluded  questions  asked  an  attorney, 
with  whom  testator  had  advised  shortiy  before 
executing  his  will,  as  to  the  attorney's  reasons 
for  refusing  to  write  the  will  at  that  time.— 
Turner  v.  Butler,  161  S.  W.  745. 

ZV.  REQUISITES    AND    VAUDITT. 
(B)   Form  and  Contents  of  Instmmenta. 

§  104  (Mo.)  A  will  which  is  so  vague  that  the 
court  cannot  by  reasonable  rules  of  construction 
determine  testator's  intent  is  void.— Griffith  v. 
Witten,  161  S.  W.  708. 

A  will,  though  ungrammatical  in  its  construc- 
tion and  showing  that  testator  was  illiterate, 
held  not  so  uncertain  or  incapable  of  oonstmc- 
tion  as  to  be  void.— Id. 

(P)  Mistake,  Vndne  Inflaenoe.  and  Fraad. 

i  156  (Mo.)  That  testator  was  old  and  great- 
ly weakened  in  mind  and  body  should  make  the 
court  more  careful  in  its  scrutiny  of  the  infln- 
cnces  which  surrounded  him. — ^Turner  v.  But- 
ler, 161  B.  W.  746. 

(158  (Mo.)  The  law  does  not  denounce  tiie 
influence  which  a  son-in-law  may  have  over  his 
father-in-law,  but  only  the  improper  use  of  it- 
Turner  V.  Butler,  161  S.  W.  745. 

i  163  (Mo.)  When  proponents  have  shown 
that  a  will  was  executed  with  all  the  prescribed 
formalities  while  the  testator  was  of  sound 
mind,  it  will  tiien  be  presumed  that  it  was  his 
free  and  voluntary  act.— Turner  v.  Butler,  161 
S.  W.  746. 

i  183  (Mo.)  The  confidential  relation  between 
son  and  father  held  to  impose  on  him  the  bur- 
den of  overcoming  the  prima  facie  case  that  the 
will  was  executed  through  his  undue  influence.— 
Wendling  v.  Bowden,  161  S.  W.  774. 

i  166  (Mo.)  That  influence  of  a  son-in-law  is 
shown  to  exist,  and  that  testator  gave  a  large 
part  of  bis  estate  to  the  daughter,  the  wife  of 
the  son-in-law,  held  not  sufficient  to  establish 
undue  influence.— Turner  v.  Butler,  161  S.  W. 
745. 

§  166  (Mo.)  Evidence  held  to  sustain  a  finding 
that  a  will  was  procured  through  undue  influ- 
ence.-Wendling  V.  Bowden,  161  S.  W.  774. 

V.   PROBATE,  ESTABMSHMBWT,  AXP 
AXXTTUCEXT. 

(B)   AettoBS  to  Eatabllsh  or  Detenalae 
Validity  In.  General. 

1229  (Ky.)  Where  tesutriz  devised  life  es- 
tates in  her  property  and  the  remainder  over 
to  a  church,   a  question  raised   by  her  heirs. 
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that  the  remainder  to  the  choreh  was  void,  was 
not  academic,  since,  if  it  were  Toid,  the  heita 
would  inherit.— Gompton  t.  Moore,  101  S.  W. 
640. 

Under  Ey.  St.  |  318,  prohibiting  any  church 
from  talcing  or  holding  exceeding  60  acres  of 
land,  heirs  of  testatrix,  who  had  devised  to  a 
chni^ch  300  acres,  held  entitled  to  raise  the 
qnestion,  as  tliey,  and  not  the  state,  were  the 
parties  in  interest — Id. 

(I)  Hearlnv  or  Trial. 

8  324  (Mo.)  Evidence,  in  a  will  contest,  held 
not  sufficient  to  take  to  the  jury  the  question 
whether  testator's  son-in-law  exercised  undue 
influence  over  testator,  respecting  the  execution 
of  the  will.— Turner  v.  Butler,  161  S.  W.  745. 

{ 329  (Mo.)  Where  the  proponent  depended 
upon  the  witnesses  offered  by  contestant  to 
prove  testamentary  capacity,  it  was  not  error  to 
refuse  to  charge  that,  unless  the  proponents  had 
proved  such  capacity  by  a  preponderance  of  the 
evidence^  the  verdict  should  be  against  the  wilL 
—Turner  v.  Butler.  161  S.  W.  745. 

VI.  OONSTBirOTIOir. 
(A)   Qeaeral  Rules. 

{440  (Mo.)  The  principal  rule  in  construing 
wills  16  to  ascertain  testator's  intent  from  the 
whole  instrument.— Griffith  v.  Witten,  161  S.  W. 
708. 

I  449  (Mo.)  It  is  presumed  that  testator  in- 
tended to  dispose  of  his  entire  estate. — Griffith 
V.  Witten,  161  S.  W.  708. 

1 470  ^o.)  Testator's  intention  must  be  as- 
certained from  the  four  corners  of  the  wilL— 
Griffith  V.  Witten,  161  S.  W.  70a 

i  488  (Mo)  If  a  will  is  so  ambiguous  as  to 
make  it  difficult  to  ascertain  testator's  intent 
from  its  language,  evidence  aliunde  may  be 
considered.— Griffith  v.  Witten.  161  S.  W.  708. 

(B)  Natvre  of  Eatates  and  Interests  Cre- 
ated. 

geoi  (Ky.)  Where  testator  bequeathed  all  his 
property  to  his  widow,  the  quality  of  the  estate 
was  not  affected  by  a  subsequent  provision  that 
she  should  be  bis  executrix  while  she  remained 
a  widow.— Murphy  v.  Murphy,  161  S.  W.  533. 

1 614  (K^.)  A  will  held  to  ^ive  a  niece  of  tes- 
tatrix a  life  estate  and  thereafter  her  three 
brothers  a  joint  life  estate. — Compton  v.  Moore, 
161  S.  W.  540. 

(F)  Tested  or  Contingent  Estates  and  In- 
terests. 

1 634  (Ey^  Will  held  to  create  contingent  re- 
mainders: First  in  the  son  of  the  life  tenant, 
provided  he  outlived  his  father;  second,  if  he 
did  not,  then  to  the  father's  three  living  broth- 
ers; and,  third,  to  the  children  or  descendants 
of  such  brothers,  who  would  take  if,  at  the 
time  of  the  death  of  the  life  tenant  his  son 
and  the  three  brothers  were  dead. — Goff  v.  Een- 
ick,  161  S.  W.  983. 

(H)  Estates  In  Trnst  and  Powers. 

}693  (Mo.)  Under  will  giving  a  wife  a  life 
estate  with  power  to  sell  as-  she  might  think 
best  and  to  her  best  interest,  a  conveyance  to 
two  of  the  remaindermen  for  no  consideration 
paid  at  the  time  and  upon  an  inadequate  con- 
sideration, if  unj.held  beyond  her  power  and 
void.- Tallent  v.  Pitzpatrick,  161  S.  W.  689. 

Vn.  BXOBT8  AND  XJABUJTIES  OF 
DBVISEES  AND   I.I:GATI!ES. 

(A)  Natnre   of   Title   and   Blsrlits  la   Gen- 
eral. 

1 742  (Mo.)  A  conveyance  of  an  interest  in 
land  by  the  sole  devisee  thereof  before  probate 
of  the  will  would  take  effect  ui>od  the  subse- 
quent probate,  after  contest  by  relation  back. 


as  of  the  date  of  the  deed;  Rev.  St  1909,  { 
6313,  impliedly  recognizing  the  operative  ef- 
fect of  unproved  wills  in  case  of  actual  notice. 
—Booths  v.  Cheek,  161  S.  W.  791. 

(G)  Debts  of  Testator  and  Inenmbranees 
on  Property. 

f  839  (Mo.)  At  common  law  a  devisee  or  leg- 
atee was  not  liable  to  the  amount  of  the  de- 
vised legacy  by  reason  of  the  testator's  liabil- 
ity on  a  covenant  of  warranty. — Armor  v.  Frey, 
161  S.  W.  829. 

Where  a  resident  of  Georgia  conveyed  land 
located  in  Missouri  with  covenants  of  warranty, 
the  Missouri  statute,  making  devisees  and  lega- 
tees liable  to  the  amount  of  their  gifts  by  rea- 
son of  a  breach  of  the  covenant  of  warranty,  has 
no  effect  and  cannot  be  applied  against  devisees 
and  legatees  in  the  former  state.— Id. 

WITNESSES. 

See  Appeal  and  Error,  |  1048;  Contempt,  I  66; 
Continuance,  §  33;  Criminal  Law,  §{  308- 
564,  594-600,  676,  706,  742,  11704;  Deposi- 
tions; Evidence;  Perjury;  Trial,  §g  236,252; 
Venue,  §  72. 

II.   OOMPETENOT. 

(O)  Testimony  of  Parties  or  Persona  In- 
terested, for  or  avalnst  Revresenta- 
tlves,  SnrTlTors,  or  Successors  In 
Title  or  Interest  of  Persons  Deoeas- 
ed  or  Incompetent. 

i  143  (KyO  Under  Civ.  Code  Prac.  g  606,  and 
suDsection  7,  a  creditor  who  claimed  that  a 
debtor  had  acknowledged  his  debt  and  made  a 
new  promise  is  incompetent  to  testify  in  an 
action  between  his  assignee  and  the  debtor's 
administrator.— Davis  v.  Strange,  161  S.  W. 
217. 

i  144  (Mo.App.)  Under  Rev.  St.  1909,  g  6354, 
the  agent  of  the  living  party,  who  made  the 
contract  for  such  party,  is  disqualified  from 
testifying  in  an  action  to  enforce  the  contract 
—Taylor  v.  George,  161  S.  W.  1187. 

Rev.  St  1909,  §  6354,  providing  that  in  ac- 
tions where  one  of  the  original  parties  to  the 
contract  in  issue  is  dead,  the  other  party  shall 
not  testify  for  himself,  is  both  an  enabling  and 
disabling  statute;  the  proviso  disabling  one 
from  testifying  on  account  of  the  other's  death. 
—Id. 

The  statute  should  be  construed  to  ac- 
complish its  evident  purpose  of  preventing  by 
law  one  party  to  a  contract  from  testifying 
where  death  has  prevented  the  other  from  testi- 
fying.—Id. 

(D)   Conddentlal  Relations  and  PrlvUeved 
Commnnloations. 

g  193  (Tex.Cr.App.)  In  a  prosecution  for  big- 
amy, evidence  that  the  mother  of  the  first  al- 
leged wife  saw  letters  to  her  from  defendant 
held  admissible,  if  she  saw  them  without  the 
connivance  of  the  wife,  but  not  as  to  letters 
sent  by  the  first  wife  to  the  district  attorney.— 
Harris  v.  State,  161  S.  W.  125, 

m.  EXABXINATION. 
(A)  Taklns  Testimony  In  General. 

g  257  (Ark.)  Where  a  witness  cross-examin- 
ed by  defendant's  counsel  as  to  the  width  of  the 
counter,  shelving,  etc.,  in  the  saloon,  refresh- 
ed his  memory  by  referring  to  a  memorandum 
of  measurements  he  had  himself  made  of  his 
own  accord,  the  refusal  to  permit  defendant  to 
have  such  memorandum  submitted  to  the  jury's 
inspection  was  not  error. — Bruder  r.  State,  16l 
S.  W.  1067. 

(B)  Cross-Bxamlnatlon    and    Re-Bxamlna- 
tlon. 

g266*/2  (Mo.)  Where  a  party  who  testifies 
for  hunself  is  cross-examined  on  the  details  of 
his   lilu   affecting   his   character,   the   answers, 
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nnlesa  material  to  the  lunea,  are  concIusiTe.— 
Wendllng  v.  Bowden,  161  S.  W.  774. 

1 268  (Mo.)  A  question  to  the  prosecuting 
witness  on  cross-examination,  who  had  testified 
that  he  did  not  go  into  the  alley  where  he  was 
robbed  with  some  negro  girls,  whether  he  would 
not  den;  it  even  if  it  were  true,  was  properly 
excluded.— State  v.  Sydnor,  161  S.  W.  692. 

{268  (Tex.Cr.App.)  Great  latitude  is  permit- 
ted in  cross-examining  witnesses.— Ciiristian  v. 
State,  161  S.  W.  101. 

1 268  (Tez.Cr.App.)  In  a  prosecution  for  big- 
amy, where  letters  from  defendant  to  the  first 
alleged  wife  were  not  introduced,  but  where 
her  mother  was  permitted  to  testify  that  she 
had  received  them,  defendant  had  the  right  to 
cross-examine  her  as  to  how  she  knew  the  let- 
ters were  written  by  him.— Harris  v.  State,  161 
S.  W.  125. 

I  286  (Tex.Cr.App.)  Where,  in  a  perjury  case, 
defendant,  in  questioning  a  state's  witness  as 
to  tiaving  appeared  against  a  relative  of  his  in 
the  commlsrioners'  court,  elicited  the  fact  that 
other  citizens  had  also  appeared  for  the  same 
purpose,  it  was  not  error  to  permit  the  state's 
attorney  on  redirect  to  ask  about  these  other 
citizens.— Poulter  v.  State,  161  S.  W.  475. 

XV.  OBEDIBIXJTT,       nCPEAOHMENT, 

OONTBASICriOll.  AMD  COK- 

ROBOBATIOir. 

(A)   IB   General. 

1 3 17  (Ark.)  It  was  error  to  instruct  that,  if 
the  jury  believed  an^  witness  to  have  sworn 
falsely  to  any  material  fact,  the^  might  disre- 
gard the  whole  or  any  part  of  bis  testimony  it 
being  necessary  that  it  be  willfully  done.— 
Bruder  t.  State,  161  S.  W.  1067. 

(B)  Ckaraeter  and  Condnet  of  'Witness. 

•  1 336  (Mo.)  A  party  who  testifies  for  himself 
may  be  cross-examined  on  the  details  of  his 
life  affecting  his  character.— Wendling  v.  Bow- 
den, 161  8.  W.  774. 

S337  (Mo.)  It  was  improper  for  the  prose- 
cuting attorney  to  ask  defendant  on  cross-ex- 
amination as  to  his  having  been  arrested  sev- 
eral years  before  on  a  similar  charge. — State  v. 
Dnff,  161  S.  W.  683. 

{338  (Ark.)  A  witness  may  be  impeached  by 
the  party  against  whom  he  u  produced  by  evi- 
dence that  his  general  reputation  for  truth  and 
morality  renders  him  unworthy  of  belief. — Bin- 
der V.  State,  161  S.  W.  1067. 

{ 349  (Ark.)  Where  a  witness  for  defendant 
testified  that  on  the  day  prior  to  the  killing  de- 
fendant had  no  gun  and  wanted  to  borrow  one 
because  he  was  afraid  to  travel  from  the  car 
line  to  his  house,  it  was  proper  to  cross-exam- 
ine him  as  to  whether  he  had  married  the  keep- 
er of  a  house  of  prostitution  and  had  been  di- 
vorced from  her,  and  as  to  whether  a  scar  on 
his  face  was  the  result  of  a  fight  in  her  house. — 
Bruder  v.  State,  161  S.  W.  1067. 

}358  (Tex.Civ.App.)  Where  a  witness  is  of- 
fered attacking  the  reputation  of  one  of  the 
parties,  the  party  assailed  is  entitled,  on  cross- 
examination,  to  compel  the  witness  to  state  the 
source  of  the  reports  upon  which  he  bases  his 
testimony.— Ft  Worth  Belt  By.  (Jo.  v.  Cabell, 
161  S.  W.  1083. 

1 361  (Tex.Civ.App.)  Where  plaintiff's  char- 
acter was  impeached  b^  testimony  as  to  his  bad 
reputation  for  integrity  and  truth  owing  to 
his  failure  to  pay  his  debts,  plaintiff  was  en- 
titled to  testify  as  to  the  reason  for  his  failure. 
—Ft  Worth  Belt  By.  Co.  v.  Cabell,  161  S.  W. 
1083. 

OD)  Ineonslatent    Statements    br    Witness. 

{379  (Ark.)  A  witness  may  be  impeached  by 
the  party  Against  whom  he  is  produced  by  con- 
tradictory evidence  by  showing  that  he  has 
made  statements  differing  from  his  present  tes- 
timony .-Bmder  T.  State,  161  S.  W.  1067. 


(380  (Ark.)  Whel«  a  witness  at  trial  gives 
different  testimony  from  that  before  the  grand 
jury,  the  prosecutor,  being  surprised,  may  exam- 
ine the  witness  as  to  his  testimony  ta!ken  be- 
fore the  grand  jury  and  question  Imn  ooncem- 
ing  its  correctness.— Carlton  v.  State,  161  8.  W. 
145. 

(K)   Contradletlon  and  Oorroborattoa  oC 
'Witness. 

{410  (Tex.Civ.App.)  Where  a  physician,  who 
testified  to  examining  plaintiff  at  the  time  of 
an  injury  while  worKing  for  another  railroad 
company,  was  contradicted  by  plaintiff,  tlw 
contradiction  was  not  such  an  impeachment  as 
to  authorize  the  introduction  of  the  report  by 
the  physician  as  corroborative  evidence. — Ft 
Worth  Belt  By.  Co.  t,  Cabell,  161  S.  W.  1083. 

WOMEN. 

See  Elections,  ({   60,  66. 

WORDS  AND  PHRASES. 

"Adverse  possession."— Frazier  v.  Houston  Oil 

Co.  (Tex.  Civ.  App.)  161  S.  W.  20. 
"Apparatus."— Harris   v.   Townley    (Tex.    dv. 

App.)  161  S.  W.  5. 
"Assaoit"— Hixson  v.  Slocum  (Ky.)  161  S.  W. 

622. 
"Battery."— Hixson  v.  Slocnm  (Ky.)  161  S.  W. 

622. 
"Bill  of  Uding."— Fourth  Nat  Bank  v.  Nash- 

viUe.  C.  &  St  L.  Ry.  Co.  (Tenn.)  161  S.  W. 

1144. 
"Boycott"— Clarkson    t,    Laiblan    (Mo.    App.) 

161  S.  W.  660. 
"Commerce."— Interstate  Amusement  Co.  ▼.  Al- 
bert (Tenn.)  161  S.  W.  488. 
"Confiscated."— SkeUey  t.  St  Louis  ft  S.  F.  R. 

Co.  (Mo.  AppJ  161  S.  W.  877. 
"(Jonspiracy."— Clarkson  v.  Laiblan  (Mo.  App.) 

161  S.  W.  660. 
"Contiguous."— International  ft  O.  N.  R.  Co.  v. 


Boles  (Tex.  Ov.  A]jp.)  161  S.  W.  914. 

;upieQ."- 
(Ark.)  161  S.  W.  188. 


"Cultivated    or    occupied."— Storthz    v.    Smith 


"Curator."- Le   Blanc   ▼.   Jackson   (Tex.   Civ. 

App.)  161  S.  W.  60. 
"Disease."— Perry  ■  t.    Van   Matre    (Mb.   App.) 

161  S.  W.  643. 
"Doing  business." — Interstate   Amusement   Ca 

vTAlbert  (Tenn.)  161  S.  W.  488. 
"Estoppel  in  pais."— Citizens'  Bank  of  Senath 

V.  Douglass  (Mo.  App.)  161  S.  W.  601. 
"Excusable   homicide."- Cooper  v.   State   (Tex. 

Cr.  App.)  161  S.  W.  1004. 
"First    appearance    of    danger." — Johnson    v. 

Springfield  Traction  Co.  (Mo.  App.)  161  S. 

W.  1193. 
"F.   o.    b."— Burton  ft   Beard  ▼.   Nacogdoches 

Crate  &  Lumber  Co.  (Tex.  Civ.  App.)  161 

S.  W.  25. 
"Good    breeder."- Perry    t.    Van    Matre    (Ma 

App.)  161  S.  W.  643. 
"Grant   bargain,   and  sell." — Laclede  Lanndiy 

Co.  V.  Freudenstein  (Mo.  App.)  161  S.  W. 

593. 
"Great   breeder."— Perry   v.   Van   Matie    (Ma 

App.)  161  S.  W.  &&. 
"Indecent"— Darnell  v.  State  (Tex.  Cr.  App.) 

161  S.  W.  971. 
"Information."— State  v.  Williams  (Ark.)  161  S. 

W.  159. 
"Innuendo."— SkeUey  v.   St   Louis  ft   S.   F.  R. 

Co.  (Mo.  App.)  161  S.  W.  877. 
"Interest"— J.    I.    Case   Threshing   Mach.   Ca 

V.  Tomlin  (Mo.  App.)  161  S.  W.  28C. 
"In  the  perpetration.' —Christian  v.  State  (Tex. 

Cr.  App.)  161  S.  W.  101. 
"Main."— Key   v.    State    (Tex.   Or.   App.)   ICl 

S.  W,  121. 
"Maintain."— State  t.  Woollen  (Tenn.)  161  a 

W.  1006. 
"Malicious."— Key   t.    State    (Tex.   Or.   App.) 

161  S.  W.  121. 
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"Memory."— Key  t.  State  (Tex.  Cr.  App.)  161 

8.  W.  121. 
"Ifnnidpal  corporation."— Board  of  Com'n  of 

Tubercolosif    Hospital   Dist.    of    Buchanan 
'   County  V.  Peter  (Mo.)  161  S.  W.  1156. 
"fjegllcence."— FeatheiBtone    t.    Kansas    City 

Terminal  Ry.  Co.  (Mo.  App.)  161  S.  W.  284. 
"Nondelegable.  —American  Zinc   Co.   v.   Smith 

(Tenn.)  161  S.  W.  494. 
"Movaiion."— Citizens'     Bank     of     Senath     v. 

Douslasa  (Mo.  App.)  161  S.  W.  601. 
"Obscene."— Darnell  v.    State   (Tex.   Cr.  App.) 

161  S.  W.  971. 
"Office."— Day  t.  Sharp  (Tenn.)  161  8.  W.  994. 
"Pandering."— Boyle  v.  Stote  (Ark.)  161  S.  W. 

1049. 
"Passenger."— Farmer  v.  St  Louis,  I.  M.  &  8. 

Ry.  Co.  (Mo.  App.)  161  8.  W.  827. 
'Tertinent  hypotbesia"- Belcher  t.  State  (Tex. 

Cr.  App.)  161  S.  W.  469. 
"Printed  brief."— Waterman  Lumber  &  Supply 

Co.  V.  Holmes  (Tex.  Civ.  App.)  161  8.  W.  70. 
"Proximate  cause.^'- International  &  6.  N.  R. 

Co.  V.  Walters  (Tex.  Civ.  App.)  161  S.  W. 

916. 
"Public  purpose."- Board  of  Com'rs  of  Tuber- 
culosis Hospital  Dist.  of  Buchanan  County 

▼.  Peter  (Mo.)  161  S.  W.  1155. 
"Reasonably    safe."— Marques    t.    Koch    (Mo. 

App.)  161  S.  W.  648. 
"Regular  address."— Bange  y.  Supreme  Council 

Legion  of  Honor  of  Missouri  (Mo.  App.)  161 

8.  W.  662. 
"Relevancy."— Belcher  t.  State  (Tex.  Cr.  App.) 

161  8.  W.  469. 
"School  district  election."- Stnessy  v.  City  of 

Louisville  (Ky.)  161  8.  W.  564. 
"School  measure  or  question."— Stuessy  v.  City 

of  LouisviUe  (Ky.)  161  S.  W.  664. 
"Sovereignty  of  the  soil."— Campbell  v.   Gibbs 

(Tex.  Civ.  App.)  161  S.  W.  430. 
"Stare  decisis."— Oliver  Co.  v.  Louisville  Real- 
ty Co.  (Ky.)  161  S.  W.  670. 
"State   officer."- Kx   parte   Preston   (Tex,   Cr. 

App.)  161  8.  W.  116. 
"Suit  to  qmet  title."— Armor  v.  Frey  (Mo.)  161 

S.  W.  829. 
"Trade."— Hammond  v.  McFarland  (Tex.  Civ. 

App.)  161  S.  W.  47. 


"Tmst"— CrandaU   t.   Scott   (Tex.  Civ.  App.) 

161  8.  W.  925. 
"Undue  influence."— Wing  v.  Havelik  (Mo.)  161 

S.  W.  732. 
"Value."— Greer  ▼.  Orchard  (Mo.  App.)  161  S. 

W.  876. 
"Vigilant  watch." — Johnson  v.  Springfield  Trac- 
tion Co.  (Mo.  App.)  161  S.  W.  1193. 
"Vulgar."- Darnell   v.   State    (Tex.    C!r.   App.) 

161  S.  W.  971. 
"Water  course."— Wiftom  t.  Terry  (Tex.  Civ. 

App.)  161  S.  W.  33. 
"Willful."— Key  v.   State  (Tex.  Cr.  App.)  161 

S.  W.  121. 
"Withhold."— Fitzpatrick  v.  Oarver  (Mo.)  161 

S.  W.  714. 
"Words    of    limitation."- Garrett    v.     Wiltse 
_(Mo.)  161  S.  W.  694. 
"Written  brief."— Waterman  Lumber  &  Supply 

Co.  V.  Holmes  (Tex.  Civ.  App.)  161  S.  W.  70. 

WORK  AND  LABOR. 

See  Highways,  1 118;  Mechanics'  Liens;  Trial, 
it  11,  191,  370. 

1 7  (Mo.App.)  There  Is  no  presumption  that 
services  rendered  by  a  daughter  to  her  aged 
mother  are  to  be  paid  for.— Taylor  t.  George, 
161  8.  W.  1187. 

WRITS. 

See  Attachment;  Execution;  Certiorari;  Gar- 
nishment; Habeas  Corpus ;  Injunction;  Man- 
damus; Process;  Replenn;  Searches  and 
Seizures;    Sequestration. 

Of  error,  see  Appeal  and  £}rror;  Criminal  Law, 
St  1017-1186. 

WRONGFUL  DEATH. 

Se«  Death. 

WRONGS. 

See  Torts. 

YEAR. 

See  Landlord  and  Tenant 
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